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^  Court  Reports  in  the  Lawyers'  Edition,  was  an  event  of  public  importance.  It  has 
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materially  extended  the  influence  of  thiMe  decisions  upon  the  general  Jurisprudence  of 
the  country.  Now  the  inclusion  of  Rose's  Note*  obviously  adds  great  value  to  these 
reports. 

At  the  end  of  each  volume  of  reports,  several  of  which  are  bound  in  every  book 
of  this  set,  will  be  found  Rose's  Notes  for  that  volume.  These  volumes  are  separated 
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Ogden  City,  Hamer  e.  (mem.)  -  -  819 
Ohio,  Daifey  e.  (mem.)  •  1181 

Humphrey,  Lake  Shore  ft  H.  B.  R. 

Co.  9.  747 

-Ohio  Bute  Auditor.  Adams  Exp.  Co.  v.  965 
Adams  £ip.  Co.  e.  •     -  683 

Olcott  V.  Rice  (mem.)  .  ■  •  .  816 
Old  JonUn  Mln.  ft  M.  (3a  *.  8od6l6 

Aoonyme  Dee  Hinee  (164  U. 

861)  4»7 

Omaha  ft  C.  B.  R.  ft  a  Oo^  Smith 

(mem.)  1188 

Oregon  ft  a  R  Co.,  TTnited  States  «.  Ml 
Oregon  &  L.  ft  U.  N.  R  Co.e:  Korthem 

P.  R  Co.  (mem.)  -  1188 

Osborne  e.  Florida  (164  U.  8.  660)  •  -086 
Otero,  United  8Ut«e  o;  (mem.)  •  -  1187 
Outii «.  Ward  (mam.)    •     -     •     -  807 


P. 

Panama  R  Co.  s^  Napier  BUppfaic  Co. 

066  U.  8.  58M  .  -  .  1004 
^radox.  The,  Jonsou  E.  ft  F.  Co.  e. 

(mem.)  ....  hts 
Paricerson,  Condtla  e.  (mem.)  •  •  807 
Parsons  e.  Mtosouri  (mem.)  -  -  1187 
9.  YeoEke  (164  U.  &  88)  -  -  860 
Patrick.  Davis  t.  (mem.)  •  •  •  816 
Patten,  Cllley  «.  (mem.)        ...  809 

Glover  t.  760 

PattrrBon,  Southern  P.  R  Co.  9.  (mem.)  818 
Fatten  V.  Texas  ft  F.  R  Co.  (mem.)  -  1186 
Fauly  •.  State  Loan  ft  T.  Ca  (166  U.  8. 

606)   844 

Fennookft  8.  Co.,  American  Road  Haoh. 

Co.  e.  887 

PeraltareavlB  v.  United  States  (mem.)  •  816 
Perea,  New    Mexico,  Glldersleeve  •. 

(mem.)  807 

Peregoe.  Dodge(168U.a  160)  -  •  118 
Perew,  United  Statea  e.  (mem.)  -  .  1185 
Perkins.  United  States  «.  287 
Perrine  9.  Slack  (164  U.  8.  468)  .  -  510 
Perry  Stove  Mfg.  Co.,  LyoDs-Thomas 

Hardware  Oo.  «.  (mem.)  .  811 
Peters  v.  United  States  (mem.)  •  -  1106 
Peterson,  Northern  P.  R  Co.  o.  (mem.)  816 
Phenlz  Ins.  Co.  e;  Kahnweller  e.  (mem.)  811 
H 


Phillips  s.  Cherokee  Nation  (mem.)  •  1181 
Pierce,  Short  v.  (mem.)  ....  1179 
Pike,  Gregory  e.  (mem.)  •  .  •  811 
Ptm  e.  St.  Louis  <166  U.  S.  878)  •  -  714 
Piper  •.  Chippewa  Iron  Co.  (mem:)  •  807 
Pitta  e.  United  Stateeonem.)  -  805 

FitUburg.  Ft  W.  ft  C.  R  Co..  Barber*.  925 
PlaU  e.  Poe  (166  U.  8.  184)  •  <  688 

Plessy  *.  Ferguson  (168  U.  8.  887)  •      -  266 

Poe,  Fargo  e.  6g3 

Flatt  *.        .     *     .     .  688 

Sanfordfk  68S 

Seward*.  688 

Western  U.  Teleg,  Co.  9.  (mem.)  1183 
Pollard  *.  Boasack  Mach.  CVi.  (mem.)  808 
Porter,  Mack «.  (mem.)  •  -  •  815 
Port  Royal  ft  A.  R  Oo. ,  King  v.  (mem.)  1184 
South  Carolina  %  (mem.)  -  1184 

Postal  Teleg.  Cable  <^  «.  Norfolk  ft  W. 

ft  Co.  (mem.)  •  -  •  815 
Fotta.  ib,  (166  U.  S.  863)  '  •  -  .994 
Prairie  State  Nat.  Bank  v.  United  States 

(164  0.  8i  227)  -  •  .  413 
Frather  e.  United  States  (164  U.  8. 468)  •  610 
Frees  Pub.  Co.  v.  McDonald  (mem.)  •  U80 
0.  Monroe  (164  U.  8. 106)  -  •  867 
Price «.  Ohlsm  (mem.) .  -  .  .  1177 
9.  United  States  (165  U.  8.  811)  ■  787 
Proceeds  of  The  Advance,  HuntingUm  *. 

(mem.)  -  -  -  -  817 
Proceeds  of  The  Alliance,  Huntington  e. 

(mem.)  817 

Proceeds  of  The  Vlgllancla,  Huntington 

e.  (mem.)  ....  817 
Providence  Sav.  L.  Assur.  Soc.,  McCon. 

nell «:  (mem.)  -  .  •  -  811 
Provident  Sav.  L.  Aisur.  Boa  «.  Nixon 

mem.)  816 

Fuget  Sound  Nat.  Bank  «.  8eattle(166  U. 

8.  468)   1079 

Pullman  Palace (;ar  Co.,  Duval*,  (mem.)  810 
Putnam.  California  Fig  Syrup  Co.  «; 

(mem.)  810 

Fyaatt,  MoC!leUan  *.  (mem.)      .     •  806 


Quaker  City  Nat.  Bank  *.  Nolan  Conn^ 

(mem.)  816 

Qulglij.  Campbell  *.  (mem.)     •     -  806 


Race  Horse,  Ward  e.  .  .  .  .  B44 
Railroad  Comn.,  North  (Tarolina,  meret,. 

Western  U.  Teleg.   Oa  e. 

(mem.)  ....  ii87 
Railroad  Co..  Alalpma  ft  Y.,  Henry  v. 

(mem.)  1180 

AtdiiaoD,  T.  ft  S.  F.,  Martin  *.  1061 

«.  Mulllnn(mem.)  -  -  811 
Atlantic  ft  P.,  9.  lUngiu(160U. 

S.  418)  770 

Atlantic  CUT,  Be.  (164  U.  6.  688t  679 
Baltimore  ft   O..  v.  Sutherland 

(mem.)  ....  816 
Baltimore  ft  P.,  Johnsons  (mem.)  1166 
Cedar  Falls  ft  H.,  *.  lUiooia  a  R 

Co.  (mem.)  ....  1I8O 
Central  P.,  9.  United  Statee  (164 

U.  8.  98)    •     •     -     -  m 
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Ubotd  Oo.  Chicago,  B.  ft  Q..  «.  Cbl- 

cuo  (166U.  B.  226)      -      -  979 
Chfcsgo  (160  U.  8.  258)     •  094 
Jones  (mem.)  -  1184 
Chicago.  KL&P.,  TJnited  States 

(tnem.)  .  -  .  .  1184 
Citizen*'  Street.  City  R.  Co.  «.  •  1114 
Ztes  Hollies  A  Ft.  D.,  BoUanl  •. 

(mem.)  1185 

Dubuque  &  8.  C,  «.  Sampson 

(mem.)       ....  1180 
East  Tennes8ee,y.  &  O.,  v.  Jordan 

(mem.)  1180 

BliooU  C,  Cedar  Falls  Jfc  U.  R. 

Co.  9.  (mem.)     -  -  1180 

«.  Davidson  (mem.)  -  -  1180 

•.lUtnois,  Butler,  (168  U.S.  148)  107 
•.  Maltoon  (mem.)    •      •      -  800 
Sampson  v.  (mem.)  1180 
«.  Walker  (mem.)      -      -  -818 
Kansaa  City,  Ft.  B.  &  M.,  v.  Sea- 
well  (mem.)    ....  1179 
Enoxvllle,  C.  Gt.  ft  L.,  «.  Mason 

(mem.)      •      -      -      -  1179 
Louisville  ft  N.,  ft  LoaisrlHe  a66 

U.  S.  709)      -  -      -  1178 

New  Mexico  ft  B.  P..  Walker  «.  887 
New  Orleans  ft  C. ,  SenteU  e.  -  1169 
Kew  Orleans  City  ft  L.,  «.  New 

Orleans  (mem.)     -  -  813 

New  York  ft  N.      e.  Rumsey 

(mem.)  806 
ft  Ramsey  (mem.)  -      •  811 

New  York.  N.  H.  ft  H.,  UeCiul- 

lough  •.  (mem.)  •  813 
t.  New  York  (165  U.  8.  628)    -  868 
Norfolk  ft  W.,  Merchants'  ft  M. 

TraiM).  Co.  ft  (mem.)  1181 
Postal 'nleg.C^le  Co.  ft  (uwm.)  816 
Steed  ft  (mem^  .      .      -      .  809 
NortbantP.,ft  Beaton  (mem.)  •  1186 
ft  Cannon  (mem.)     -  -  1180 

9.  Caranaugh  (mem.)  -  -  816 
«.  Cotbum  (164  U.  S.  888)     -  479 

e.  EgclaDd  (168  U.  8. 98)  •  -  tfi 
ft  Maclay  (mem.)  -  -  -  1188 
•.  Mortenson  (mem.)  -      •      •  1179 

f .  Nickels  (mem.)  -  •  -  809 
Oregon  &.  L.  ft  17.  N.  B.  Co.  ft 

(mem.)       ....  1188 
ft  Peterson  Cncm.)  •      -  816 

ft  Sanders  (166  U.  8.  620)  -  1139 
ft  Spokane  (mem.)  •  •  -  1170 
■.  SnDlvan  (mem.)  .  ■  ■  817 
ft  Teeter  (mem.)  ...  ]170 
Oregon  &  C. ,  United  State*  ft  -  641 
Oregon  S.  L.  &  U.  N.,  ft  Nortbera 
P.  B.  Co.  (mem.)       -      -  1182 

ft  Napier  Shipping  Co. 
(166 17.  8.  280)  •  1004 

Richmond,  N.  L  ft  B.,  Central 

Trust  Oo.  ft  (mem.)  -  810 
fll.FUil*8.0.,  Unllad  StatMft  797 
8»allMm  P.,  ft  SsQBlbil  (mflm.)  .  808 
ft  Pattmoa  (mem.)  -  812 

ftTUIsy(Bni.)  -812 
ft  Walker  (mem.)  ...  818 
Southwestern,  e.  UestnlB.  StWtg. 

Co.  (mem.)  -      -     <^      •  817 
Texas  ft  P.,  ft  ScoTllIe  0am.)    •  1188 
Toledo,  D.  ft  B.,  Bonaholdenft 
P.  «f  boa  a  &  ft  (aum.)  1188 


Railroad  Co.,  VIcksburg.  8.  ft  P..  EL 

more  e.  (mem.)  -  1177 

Washington  ft  O.,  «.  Hickey,  (166 

U.  8.  581)  ....  1101 
Wlncbester  ft  P. ,  United  States  ft  140 
Winona  ft  St  P.,  Sage,  ft  (mem)  .  811 
United  States  v.  .  -  -  78B 
ft  United  States  (168  U.  8.  488)  798 
Wisconsin  C,  ft  United  Steles  (184 

U.  8.  100)  -  899 

Railroad  ft  Bkg.  Co.,  Central,  South- 

western  R.  Co.  v.  (mem.)  -  817 
ft  Wright  (164  U.  B.  827)  -  -  404 
BaUway  Co..  AtlanUc  ft  P.,  ft  Laird  (164 

U.  &  808)  .  .  -  .  486 
Baltimore  ft  O.  ft  0..  ft  Yarde 

(mem.)  -  ••  -  -  811 
Barungton,  C.  R  ftN.,  Burling- 
ton Oaslight  Ck).  ft  -  •  7^ 
Ohl<»goft  N.  W.,  ft  Chicago  (164 

U.S.464)  -  -  -  -  511 
Chicago,  K.  ft  N.,  ft  Vao  GleaTe 

(mem.)  1177 

Chicago,  M.  ft  St.  P.,  t  Orant 

(mem.)  ....  1188 
Union  P.  R  CV).  V.    •  -  880 

Union  P.  R.  Co.  o.  -  -  -  888 
Chicago,  P.  ft  S.,  Farmers'  Loan- 

&  T.  (3o.  c.  -  -  .60 
Chicago,  B.  I.  ft  P.,  ft  Suhley 

(mem.)  •  -  .  -  818 
Union  P.  B.  Ca  ft  -  •  -  865 
Union  P.  R.  Go.  ft  -  888 
Chicago,  St.  P.,  H.  ft  0..  Bnrfen- 

nlng  e.  170 

ft  Roberts  (mem.)  -  -  118S 
Citj,  ft  Citizens'  Street  R  Co.  (166 

U.  8.  057)  ....  1114 
dereland,  0.  C.  ft  St.  L.,  t.  Brown 

(mem.)  ....  1181 
Colorado  E.,  Union  P.  R  <3o.  ft 

(mem.)  810 

Columbia  ft  P.  8.,  Washington,  ok 

Tel.,  ft  Harbor  Line  Comre. 

(mem.)  809 

Detroit  Citizens'  Street,  ft  Detroit 

(mem.)  •  .  •  .  810 
Bastem,  ft  Horan  (mem.)  -  808 

Eimlra  ft  H.,  e.  Thomson-Houston 

Electric  Co.  (mem.)  -  •  815 
Oulf ,  C.  ft  S.  F.,  ft  Ellis  (166  U.  B. 

150)   666 

V.  Roff  (mem.>  ...  -  1188 
International  ft  O.  N.,  Enlght  ft 

(mem.)  ....  1187 
Lake  Shore  ft  M.  8.,  e.  Ohio. 

Humphrey,  (165  U.  8.  885)  •  747 
Little  Rock  ft  Ft,  S.,  ft  Renfroe 

(mem.)  ....  1178 
Louisville,  N.  A.  ft  C,  Union  Nat. 

Bank  ft  177 

Minneapolis,  St.  P.  ft  8.  8.  H.,  ft 

Farwell  Farmers'  Warehouse 

Asso.  (mem.) .  -  -  -  810 
Missouri,  K.  ft  T.,  ft  Cook  (168  U. 

8.491)   889 

Missouri  P.,  ft  Nebraska,  Board 

of  Transportation,  (184  U.  &  ' 

408)   489 

PitUburg,  Ft.  W.  &  C,  Barber  ft  925 
Port  Royal  ft  A.,  King  ft  (mem.)  1184 
South  Carolloa  t.  (mem.)      -  1184 


Digitized  by 


Google 


Cabss  Repobtbsl 


Hallway  Co..  Rio  Gnode  W.,  •.  Leak 

(168  U.  S.  280)    •      -      -  100 
Bosedale  Street,  Texas  ft  F.  R.  Co. 

e.  (mem.)      -      -      -      -  810 
St.  Louis  &  S.  F.  «.  Lee.  (mem.)  808 
e.  Mathews  (105  U.  B.1)   •      -  611 
t.  RyaD  (mem.)     •      -      -  809 
8t  Paul,  S.  AT.  P.,  Sage  e.  mem.)  811 
Texas  &  P..  «.  Barrett  (166  U.  8. 

617)  1186 

iLBfonm(1641T.  8.636)  -  ■  580 
V.  Cody  (166  U.  8.  606)  -  1133 
V.  Genlry  (163  0.  8.  358)  -  -  186 
ff.  Manton  (164  U.  8.  636)  •  580 
«.  Nolao  (mem.)  -      -  1177 

PattOD «.  (mem.)    •      -      -  1186 
«i  Roaedale  Street  R  Co.  (mem.)  810 
Warner*.      ....  495 
Chicago,  H.  &  St.  P.  R  Co. 
(163  U.  8.  564)  -  865 

•.  Chicago,  M.  &  St.  P.  R  Co. 

(163 IJ.  8. 611)        -      -  282 
fli  Chicago,  R  I.  &   P.  R. 

Co.  (168  U.  8.  664)      ■      •  265 
t.  Chicago,  R.  L  &  P.  R  Co. 

(168  U.  8.  611)  ...  282 
«.  Cbllton  (mem.)  -  •  .808 
*.  Colorado  £.  R.  Co.  (mem.)  310 
e.  James  (I6S  U.  8.  485)  •  -286 
«.  Jones  (mem.)  ...  8iO 
Link  «.  (mem.)  -  -  .  807 
«.  Novak  (mem.)  -  -  •  1184 
«.  Reese  (mem.)  .  -  -  807 
Uoited  States  e.  -  -  .816 
Vaited  Sutesv.  ...  797 
WabasbW..i>.Browa64U.8.271)  431 
Railway  &  Bridge  Co.,  Omaha  &  C.  B.. 

r.  Smttb  (mem.)  -  -  •  1188 
Raven  Gold  Mio.  Co.  e.  Miners'  Union 

(mem.)  ....  816 
Rawlins,  Western  U.  Teleg.  Go.  v.  (mem.)  1188 
lUymond  e.  Lange  (mem.)  •  -  -  1185 
Realty  Co.,  Uaiitil  Slates  ff.  •  -  215 
Jte  Atiantic  City  R.  Co.  (164  U.  S.  638)  •  579 
JteC&A.  Putts  &  Co.  (1641  U.  S.  368)  994 
Jte  Chapman  (166  U.  8.  661)  •  .  1154 

Jte  £:ckart(166n.  S.  481)  .  •  •  1085 
Jte  Hiea  (166  U.  8.  432)  -  •  <  1066 
Rector «.  Fitzgerald  (mem.)  -  •  1178 
Reeder  e.  Lewis  (mem.)  ...  817 
Reese.  Union  P.  It.  Co.  v.  (mem.)  .  ■  807 
Reinhard,  Dewoese  e.  ■  -  -  -  757 
Reliance  H.  Ins.  Co.  v.  New  York  A  C. 

Mali  8.  8.  Co.  (menL)  •  1184 
Renfroe,  Little  Rock  &  Ft.  8.  R.  Co.  v. 

(mem.)  1178 

Reorganized  Church  of  Jesna  Christ  of 
L.  D.  S.,  Church  of  Christ  e. 
(mem.)       -      -      •      -  814 
Republican  Min.  Co.  e.  Tyler  Min.  Co. 

(mem.)  1187 

ReTel),  Aonnpolia  v.  (mem.)  •  1178 

Raymond,  United  Stales  v.  (mem.)  •  •  1186 
Reynolds,  Smith  v.  (mem.)  •  .  -  1186 
Rice,  Olcott  a.  (mem.)  -  -  -  .815 
Richards.  Meyer  v.  ....  199 
Richardson,  CamplMlie.  (mem.)  -  -  1184 
Richmond,  N.  L  &  B.  R  Co.,  Central 

Trust  Co.  V.  (mem.)  -  .  810 
Rider.  United  States «.   -  -      -  101 

Riley.  Salt  Lake  R.  T.  Co.  (mem.)  •  808 
RioOrude  W.  R  Go.  ei  Leak  (1680.  & 

280)  160 

10 


Riser  fl;  Langford  (mem.)  -  807 
Roberta,  Chicago,  St.  P.  M.  ft  O.  R  Co. 

V.  (mem.)  ■  .1189 

Standley  v.  (meoL)  -  -  llTT 
Robertson  v.  Baldwin  (165  17.  B  273)  -  715 
V.  Drucker  (mem.)  -  808 
Salomon  e.  (mem.)  ■  •  -  813 
Robinson  e.  Caldwell  (165  U.  S.  859)  -  745 
Rockwell  c.  Fanners'  Nat.  Bank  (mem.)  1177 
Roettloger.  United  Stales  «.  (mem.)  .  1180 
Roff,  Golf,  C.  ft  8.  F.  a  Co.  e.  (mem.)  118» 
Rogers  LocomotlTe  Hack.  Works  v. 

American  Emigrant  Co.  (164 
U.  8.  659)   -      .      -  5S» 
Rosedale  Street  R.  Co.,  Texas  ft  P.  R 

Co.  V.  (mem.)  ....  810' 
Rosencrans  e.  United  Siatea  (165  U.  6. 

257)   708 

Ross  e.  Eells  (mem.)      ....  S20 
Rouse  e.  Cloughley  (mem.)  -      •     '*  816 
Hornsliy  (mem.)  -      -      .      •  820 
Rowe  V.  United  Stales  (164  U.  8.  646)  -  547 

Ruddy,  Carter  v.  109O 

Ramsey,  New  York  ft  N.  £.  R.  Ca  v. 

(mem.)       -      .      .      •  SO^ 
New  Torfc  ft  K.  B.  R.  Oo.  «l 

(mem.)       -      -      -      .  811 

Russ,  Telfeuer  v.  87 

V.  Telfener  (mem.)    -      .      -  1167 
Ryan,  8U  Louisft  8.  F.  RCO.V.  (mem.)  80» 
«.  Staples  (mem.)  -     .     .     .  llSfr 


Safety  Insulated  Wire  ft  C.  Co.  «.  Balti- 
more (mem.)  •  •  1186- 
Sage  V.  Sl  Paul,  8.  ft  T.  F.  R.  (mem.)  811 
«.  Winona  ft  SL  P.  R  C!o.  (mem.)  811 

St.  LouU.  Pim  V.  714 

«.  Western  U.  Telu;.  Co.  (166  V. 

8.88^  ....  1044 
Sl  Louis  ft  8.  F.  R.  Co.  «i  Lee  (mem.)  808 
«.  Malbews  (16?  U.  8.  1)  -  •  611 
9.  Ryan  (mem.)  .  ■  .  .  80i^ 
Sl  Louis  Car  Coupler  Co.  «.  Shickle,  H. 

ft  H.  Iron  Co.  (mem.)  -  •  118ft 
St.  Paul  ft  a  C.  R  Co.,  United  States  e.  797 
St.  Paul,  S.  ft  T.  F.  R  Co.,  Sage  f; 

(mem.)  811 

Salina  Creek  Irrig.  Co..  Salina  Stock 

Co.«.  90 

Salina  Stock  Co.  e.  Saline  Creek  Irrig. 

Co.  (163  U.  S.  109>  •  -  90 
Salomo:.  c.  Itobertson  (mem.)  •  •  ■  318 
Salt  Lake  City  e.  Tucker  (166  U.  &  707)  1173 
Salt  Lake  City  Brew.  Co.  e.  Fred  W. 

Wolf  Co.  (166  U.  8.  707)  -  117S 
Salt  Lake  R  T.  Co. :  Riley  (mem.)  •  808 
Saltonatall  e.  Birtwell  (164  U.  S.  64)  •  848 
Sampson,  Dubuque  ft  8.  C.  R  C!o.  e. 

(mem.)  ....  i"i80 
V.  Illinois  C.  R  Co  (mem.)  1180 
Sanders,  Northern  P.  R  (3o.  e.  -  -  1189 
Sandlord,  CovingtOD  ft  L.  Tump.  Road 

Co.  e.  660 

Sanford  «.  Poe  (165  U.  8. 194)  .  -  688 
Santa  F^,  United  Sutes  «.  .  .  .  874 
Saunders.  Huntington  t.  ...  174 
Scales  ff.  Dilliiitflism  (mem.)  .  •  1177 
Schac^te,  CMmpbcll  ff.  (mem.)  ■  -  -  306 
School  Dist.  No.  26,  Capital  Bank 

(mem.)  ....  1184 
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1855,  Feb.  94  (10  Stat,  at  L.  612,  chap. 
123).  Jurisdiction  of  court  of 
cliinu  149,  1181 

1SS5.  March  3  (10  Stat,  at  L.  671,  chap. 

175).  ICiTll  appropriation  act   806 

1855,  Junell(13Stat.atL.967).  Treaty 
with  Indiana   745 

1856.  Hay  IS  (11  Stat  at  L.  9,  chap.  28). 
Railway  land  grant  666,  559 

1898.  June  3  (11  Stat,  at  L.  20.  chap.  48). 

Railway  mall  service  408,  404 

1858,  Aug.  16  (11  Slat,  at  L.  49,  chap. 

124X   Clerks' fees  and  accounta..  809 

1857.  Jan.  24  (11  Stat,  at  L.  155,  chap. 

19).  Altendanceof  witnesfieB.tl57. 1169 

1858,  June  14  (11  Stat,  at  L.  866,  cbap. 
166).  United  States  circuit  and 
district  courts   576 

18B0,  March  12  (13  StaL  at  L.  8,  chap. 

5)  .   Swamp  land  act   622 

1861,  Aug.  5.  (12  Stat,  at  L.  292.  chap. 

45).   Direct  tax  act  487-442 

18B2,  Jan.  24  (IS  Stat,  at  L.  8S8,  chap. 

11).   AtteodBDCeof  witnessifB....  1167 

1862,  May  20  (12  Stat,  at  L.  892,  cliap. 

75).    Homestead  land  grant  160-182 

1863,  June  7  (12  Stat,  at  L.  422,  chap. 

98).   Direct  tax  act   489 

1862,  June  24  (12  Stat  at  L.  1237). 

Treaty  with  Indians  70,  71 

1882.  July  1  (12  Stat,  at  L.  489,  chap. 

120).   Railway  incorporation  

 276.  277.  868-865 

1868.  Feb  6  (12  Stat.  atL.  640,  cbap.  21). 

Direct  tax  act   476 

186S.  March  2  (13  Stat,  at  L.  696,  chap. 

67).   False  claims  against  govern- 

ment   469 

1868,  March  8  02  Stat,  at  L.  755,  cfaaa 

81)  .   Judiciary  act   987 

1868.  March  8  (12  Slat,  at  L.  765.  chap. 

93)  .     JurisdIctloD  of  conrt  of 
claims  1181 

18M,  May  5  (13  Stat,  at  L.  64,  chap.  79). 

Railway  land  grant  1065 

UM,  May6(188tat.atL.66,ebapi80). 

ChifenuuM  nnof  ndlroad  408,  404 


1864,  May  26  (18  Stat  at  L.  85,  chap. 

05).   Organization  of  territory  of 

Montana    490 

1864,  June  SO  (18  Stat,  at  L.  202,  chap. 

171).  Duties  on  mercbandlse....  854 
1864,  July  1  (18  Stat  at  L.  338.  chap. 

194).   Title  to  lands  in  CaHforaia 

 883,  884,  887 

1864,  July  1  (18  Stat  at  L.  885,  chap. 

197).   Salaries  of  postmasters   MS 

1864,  July  2  (18  Stat  at  L.  851,  chap. 

310).  Civil  appropriation  act....  741 
1864,  July  2  (13  Stat,  at  L.  856,  chap. 

216).    Railway  aid  273,  274,377 

1864,  July  3  (18  Stat,  at  L.  365,  chap. 

817).   Railway  land  grant  

 1140, 1143-1140 

1864,  July  2  (13  Stat  at  L.  874.  chap. 

223}.  Law  of  evidence  In  District 

of  Columbia   743 

1864,  July  4  (18  Stat,  at  L.  881,  chap. 
340).  Jurisdiction  of  court  of 
claims  149. 151 

1865,  March  8  (18  Stat  at  L.  500.  chap. 

86).  Jury  trial   117 

1866,  March  8  (14  Stat,  at  L.  4,  chap.  18). 
Public  lands  888.  884,  887 

1866,  April  35  (16  Stat,  at  L.  713).  Treaty 

with  Venezuela   600 

1866,  June  12  (14  Stat,  at  L.  50,  chap. 

114).   Salaries  of  postmasters.406,  409 

1866,  June  15  (14  Stat  at  L.  66,  chap. 
124).  Interstate  oommeree  act 
 110,  274,  854 

1866,  July  19  (14  Stat  atL.  119),  tnaXj 

with  Cherokees   198 

1866,  July  33  (14  Stat,  at  L.  310,  chap. 

313).   Railway  land  grafit   241 

1866,  July  24  (14  Stat,  at  L.  221,  chap. 

280).   Incorporation  act  -  6S 

1866.  July  25  (14  Stat,  at  L.  289,  chap. 

242).   Railway  land  grant.863,  86ft 

1866,  July  25  (14  Stat  at  L.  344,  ch^ 
246).  Authorizing  constructionof 
bridges  and  post  roads    378 

1866,  July  26  (14  Stat,  at  L.  253,  chap. 
263).  (3analrightof  way;  mineral 
lands  888.  884,  1144 

1866,  July  26  M  Stat,  at  L.  289.  chap. 

370).  Kail  way  land  grant   241 

1866,  July  27  (14  Stat  at  L.  392.  diap. 

278).   Railway  land  grant  

 862.  863,  776,  777,  780,  781 

1667,  Jan.  21  (14  Stat  at  L.  687).  Treaty 
with  Indians    941 

1867.  Feb.  21  (14  Stat,  at  L.  897.  chap. 

57).   Military  stores  •  149 

1867,  Feb.  28  (15  Stat  at  L.  518).  Treaty 
with  lodians  70-79 

1868,  Feb.  21  (15  Stat  at  L.  37,  chap. 
10).  Bridge  construction  and  post 
route    878 

1868,  March  37  (15  Stat,  at  L.  44.  chap. 

84).  Amendatory  or  judiciary  act  574 
1868.  May  7  (15  Stat,  at  L.  MO).  Treaty 

with  Crow  Indians   420 

1668,  July  8  (16  SUt.  at  L.  678).  Indian 
treaty   248 

1868,  July  4  (15  Stat  at  L.  679).  Treaty 

with  Mexico    600 

1868,  July  20  (15  Stat,  at  L.  135,  chap. 

18^  Tut  on  sales  of  tobacco....  1084 

4ft 
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1808,  July  8S  (10  Stat,  at  L.  ITS,  chap. 
885).  Act  providing  gOTernment 
for  Wyoming  Territory   249 

1868.  July  37  (IS  Stat,  at  L.  340,  chap. 
373).  Custonu,  commerce,  aod 
nangatioD  IBS 

1868,  Dec.  4  (^6  Sut  at  L.  751).  Treaty 
with  Peru   600 

1669.  April  10(16  Stat,  at  L.  44.  chap. 

23)  .  Appolotment  of  circuit  ludge  108 

1869,  April  10  (16  Stat,  at  L.  65).  Reso- 
lutioD  to  purchase  landa  acquired 
from  Indians  241,  877 

1870,  May  4  (16  Stal.  at  L.  94,  chap.  69). 
Railway  land  grant  548,  S45 

1870,  May  5  (16  Stat  at  L.  106,  chap.  80). 

Cemeteries  748,  748 

1870,  May  6  (16  Stat,  at  L.  181,  chap. 

98).    Military  road   378 

1870,  Juoe  88  (16  Sut.  at  L.  164,  chap. 

160).   Clerks' accounts  806,  809 

1870.  June  80  (16  Stat,  at  L.  178,  chap. 

176).  Bridge  across  NIanira  river  878 
1870,  July  1  (16  Btat.  at  L.  185,  chap. 

196).    Bridge  construction  378 

1870.  July  8  (16  Slat,  at  L.  198,  chap. 

380).   Patent  act  1095 

1870.  July  9  (16  Stat,  at  L.  218,  chap. 
385).   Canal  right  of  way   884 

1670.  July  IS  (16  Stat,  at  L.  604,  chap. 
898).   Private  tandclalma   670 

1871,  Feb.  31  (16  Btat  at  L.  419,  chap. 
63).  Contracts  by  District  of  Co- 
lumbia   785 

1871,  Feb.  34  (16  Btat.  at  L.  460,  chap. 

67).   Omaha  bridge  act   378 

1871,  March  8  (16  Stat  at  L.  478,  chap. 

11(9.  Bridge  constniction  278,  874 

1871,  March  8  (16  Stat  at  L.  678,  chap. 

122).   Railway  aid  862,  1188 

1871,  March  8  (16  Slat  at  L.  690).  Reso- 
lution to  build  bridge  over  Wabash 
river  .'   878 

1871,  AprU  30  (17  Sut.  at  L.  19.  chap. 

88).   Railroad  bonds   777 

1671.  May  8  (17  Stat  at  L.  868).  Treaty 
with  Great  Britain   600 

1673,  March  1  (17  Stat  at  L.  82,  chap. 

24)  .   Yellowstone  Park  Eleserva- 
tion   246 

1873,  April  4  (17  Sut  at  L.  40,  chap. 

85).   Homestead  land  grant   181 

1678,  May  8  (17  Btat.  at  L.  S9,  chap. 

18^.   Railway  aid   1188 

187S,  Hay  10  (17  Stat  U  L.  91,  chap. 

108).   Saleof  mineral  lands  1144 

1878,  June  1  (17  Stat  at  L.  196,  chap. 
855).  Removal  of  cause  to  U.  S. 
Supreme  Court  108,  446,  537,  578 

1873,  June  7  (17  Stat  at  L.  862,  chap. 
88^  ShippIngoommiadonerB'  act 
...V  716.  719 

1678,  June  6  (17  Stat  at  L.  888,  cbap. 

838).    Homestead  land  grant..  181,  183 

1678,  Dec.  17  (17  Stat  at  L.  898,  cbap.  4). 
Construction  of  bridges  across 
Ohio  river  110.  964,965 

1878,  March  8  (17  Stat  at  L.  485,  cbnp. 
326).  Appropriation  for  govern- 
mental expenses......  978 

1878,  March  8  (17  Stat  at  L.  575,  chap. 

284).  FaJae  pension  claioxs   470 

M 


1878,  Mftrcb  3  (17  Slat  hiL.mr,,  chap, 

274).    Homestead  land  grant.. 181,  168 

1878,  March  8  (17  Siat.  at  L.  6^7,  chap. 
834).  Improvemenla  In  Indian 
reservatiOD   145 

1674,  April7(18Sut.atL.27»chap.80>. 

Jury  trial  

 98.  116,  882,  888,  841,  1081.  1178 

1874.  June  16  (18  Slat  at  L.  73.  chap. 

285).   Army  appropriation  act...  1186 

1874.  June  20  (18  Sut  at  L.  Ill,  chap. 
881).  Act  amendatory  of  act  of 
July  3.  1864   S78 

1874,  June  20  (18  Stat  at  L.  116,  chap. 
887).  New  government  for  District 
of  Columbia  785,  786 

1874,  June  20  (18  Sut  at  L.  121.  cbap. 

839).    Public  marine  schools   877 

1874,  June  28  (18  Stat,  at  L.  256.  cbap. 
460).   Fees  of  clerks,  etc   806 

1675,  Feb.  18  (18  Stat,  at  L.  816.  chap. 
80).  Jurisdiction  of  court  of 
claims  149,  161 

1875,  March  8  (18  Sut.  at  L.  470,  chap. 
187).   Judiciary  act... 1082,  1064,  1183 

1675,  March  8  (18  SUt  at  L.  474,  chap. 

189).   Enabling  act   490 

1675,  March  3  (18  Stat  at  L.  516.  chap. 
169).   Railway  land  grant   879 

1876,  Feb.  1  (10  Stat  at  L.  3.  chap.  6). 
Naturalization  act   806 

1876,  March  14  (19  Stat  at  L.  211). 
Duties  of  eommlaslonera  of  Dis- 
trict of  Columbia   785 

1876,  July  12  (19  Stat  at  L.  78,  chap. 

179)  .   Railway  mall  service   404 

1676,  July  12  (19  Stat  at  L.  88,  chap. 

168)  .   Fees  of  marshal  in  charge 

of  prisoners   868 

1876,  Aug.  16  (19  But  atL.  802,  chap. 
297).  Real  estate  in  District  of 
Columbia   744 

1877,  Feb.  27  (19  Stat  at  L.  240,  chap. 

69).   Duties  on  merchaDdi8e..'352,  855 

1878,  May  7  (80  Stmt  at  L.  66,  chap.  96). 
Railway  aid   t78 

1676,  June  6  (90  SUt  at  L.  101.  ohap^ 

169)  ,  Jurisdictitm  la  criminal  ac- 
tions  708 

1878,  June  11  (20  Sut.  at  L.  102,  chap. 

180)  .   Permanent  government  for 
District  of  Columbia   785 

1878.  June  19  (20  Btat.  at  L.  175,  chap. 
826).  jurisdiction  in  criminal  ac- 
tions  709 

1878.  June  80  (30  Stat  at  L.  341.  chap. 
852).   Railway  aid  1184 

1879,  Feb.  25  (20  Stat  at  L.  820,  chap. 
99).   Appellate  jurisdiction  of  U. 

S.  Supreme  Court   674 

1870,  March  1  (20  Stat  at  L.  887,  chap. 

185).  Internal  rerenoe  stamps...  817 
1870,  March  8(80  SUt.  at  L.  854,  cbap. 

176).  JurisdictlonofcircultcourU  165 

1879,  March  8  (20  Stat  at  L.  478.  chap. 
198).  American  registry  to  for- 
eign vessel     MS 

1870,  June  80  (31  Sut  at  L.  48,  cbap. 
58).  Drawing  of  jurors;  jury 
commissioners   847,  687 

1880,  Jan.  16  (81  Sut  at  L.  671Q.  Treaty 
with  France  600 
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1880,  7tsb.  4  (31  Stat,  st  L.  83,  chap.  18). 

Jurisdlctioo  la  crimlDal  actiont..  709 
1880,  Jaae  11  (31  Stat,  at  L.  175.  chap. 

808).   JurUdicUon  Id  criminal  ao- 

tlona     TO9 

1880,  Jnne  16  (31  Stat,  at  L.  384.  chap. 

248).   Clatnu  against  District 

of  Columbia  785-788 

1881.  March  8  (31  Stat  at  L.  458.  chap. 
184).   Claims  against  DUtrict  of 
Columbia  :  786-787 

1881.  March  8(31  Stat,  at  L.  COS.  chap. 

140).   Jury  trial   118 

1883,  April  11  (33  Stat,  at  U  48,  ohap. 
74).  Sale  and  dlitribtttlon  ot  In- 
dian Unda   431 

1883,  June  S  (33  8UL  at  L.  08,  chap. 

195).   Alabama  claims   330 

1883.  July  13  (38  Stat,  at  L.  103.  chap. 
390).  Jurisdiction  over  banking 
asBociatloDS............   601 

1888,  Aug.  3  (33  Stat  at  L.  186,  chap. 

878).   Railway  aid  1184 

1883.  Aug.  7  m  Stat  at  L.  844,  chap. 
486).   Fses  of  clerks,  etc   808 

1888,  Feb.  14  (33  Stat  at  L.  414,  chap. 

44).   Bridges  across  Ohio  riTer 

 *  110. 954.  OSS 

1888,  March  8  (83  SUt  at  L.  487,  chap. 

110).  Salaries  of  postmaaien..406,  400 
1888.  March  8  (33  Slat,  at  L.  SlI,  chap. 

181).    Tariff  act  348,  344 

1888,  March  8  (33  Stat  at  L.  066,  chap. 

188).   Licensing  of  yachts   943 

1888,  March  8  <38  Stat,  at  X.  681,  chap. 
148) .   dvil  appropriation  act. . . .  807 

1884,  May  3  (38  Stat  at  £.  18.  chap.  88). 
Jurisdiction  in  crimloal  acuoos..  700 

1884,  May  17  (38  Stat  at  L.  34,  chap.  08). 

ProTisloiu  relating  to  Alaska   180 

1884,  May  90  (38  Stat  atX.  81,  chap.  60). 

Act  eatabllflhing  bureaa  of  animal 

tDdnstry   386 

188i  JnneSO  (38  Stat  at  t.68.  ehap.  181). 

Tonnage  dutlea.   948 

1885,  Jan.  30  (38  Stat  at  L.  288.  chap.  35). 
French  spoliation  act  845,  600 

J885,  Jan.  81  (38  Stat  at  L.  306,  chap. 
46).  FOTfeltiiza  of  nUway  land 
grant  54a  645 

1889,  Feb.  36  (38  Stat  at  L.  883,  chap. 
164);   Contract  labor  act...*.. 153, 154 

1886,  March  8  (88  StaU  at  L.  880.  ohap. 
841)l  PnnUuiiffiit  Of  Indiana  for 
crimes   430 

1880.  March  8  (38  Stat  at  L.  487,  chap. 
868).  Appellate  jurisdiction  of  U. 
B.  Supreme  Court  orer  circuit 
coon  caaea..  074,  676 

1880^  Maieh  8  (98  Stat  L.  488.  chap. 
804).  Bavlaed  international  nt^a- 
lations  ^....4058, 1081 

1886,  March  8  OS  Stat  at  L.  4M,  chap. 
855).  Appeals  from  flnal  Judg- 
ments in  courts  of  the  District  of 
Columbia  508.  S74,  675,  1178 

1886.  June  18  (94  Stat  at  L.  79.  chap. 

491).  Tonnage  duUet....948.  943,  043 

1886,  July  8  (94  Stat  at  L.  198,  chap. 
687).  Forfeiture  of  rallw»  lands 
 777,  781 

1886.  July  80  (24  Slat  at  L.  170,  ehap. 

818).   County  indebtedness   671 


1886. 
1887. 

1887, 
1887. 

1887, 

1887, 

1887, 
1888. 

1888. 

1888. 
1886, 
1889, 

1889, 

1889, 

1880, 

1890. 

1880. 

1890. 
1800. 

1890, 
1800, 

1890, 

1800. 

1881. 

1801, 

1891. 


Aug.  4  (94  Stat,  at  L.  807.  chap. 

90$.   Salaries  of  postmasters   409 

Feb.  4  (34  Slat  at  L.  879,  chap. 
104).     Interstate   commerce  act 

 1088,  1118 

Feb.  8  (34  Stat,  at  L.  888,  chap. 

119).   Indian  reservations   4X1 

March  8  (24  Stat  at  L.  488,  chap. 
846).   Act  eetabltshing  lnve8tlga^ 

ing  commission  for  railroad   378 

March  8  (34  Stat,  at  L.  509.  chap. 
859).    Bulta  against  the  govern- 
ment 14^151,  315,  478, 1180,  1181 

March  8  (34  Stat,  at  L.  5S2,  chap. 

8TO).  Judiciary  act  

.166.  3S9.  484,  485.  601. 1050,  1188,  1184 
March  8  (24  Stat,  at  L.  656,  chap. 

876).   Land  patents  796-797,  790 

Auk.  8  (26  Stat,  at  L.  888,  ehap. 
769).  Jurisdiction  in  criminal  ac- 
tions   709 

Aug.  18  (25  Stat  at  L.  488,  chap. 

86^   Judiciary  act  

 156,  868,  eUl.  603,  1050, 1188, 1184 

Sept  18  (35  Stat,  at  L.  479,  §  18). 

Chinese  exclusion  act   140 

Oct  1  (36  Stat,  at  L.  604.  chap. 

1864).   Chinese  exclusion  act   141 

Feb.  6(35 Stat  atL.  655.cbap.  118). 
Removal  of  causes  to  U.  S.  Su- 
preme Court  108,  508.  600,  679 

Feb.  18  (35  Stat  atL.  668,  chap. 
150).   Entry  of  public  lands  for 

stale  use  i..'  459.  461 

Feb.  33  (26  Stat,  at  L.  676,  cbap. 
180).   Admission  of  Montana  as  a 


490 


March  1  (36  Stat  at  L.  788.  chap. 
888).  Jurisdiction  in  criminal  ac- 
tions   708 

April  36  (36  Stat  at  L.  73,  cbap. 
167).  Jurisdiction  in  criminal  ac- 
tions  709 

May  9  (98  Stat  at  L.  81.  chap.  183). 
GoTemmentof  Oklaboma.198.  636,  687 
May  3  (36  Stat,  at  L.  94,  %  81). 
OovernmcQtof  Indlsn  territory..  998 
July  2  (36  Stat,  at  L.  309,  cbap.  647). 

Intersiaie  commerce  act  

1011^1038.  1039,  1081.  1088,  1084,  1037 
July  10  (36  Stat,  at  L.  396,  chap. 
66{^  Judicial  districto  of  territory  676 
Aug.  8  (88  Stat  at  L.  818,  chap. 
78^   Bale  of  Intozieating  liquors 

  646-647 

Sept  19  (26  Stat,  at  L.  458,  chap. 
Wt).  Bridge  over  navigable  water 

 :  683.748 

Oct  1  (36  Stat  atL.  617,  chap.  1344). 

Tariff  act  

 816-818.  881,  948.  844.  618.  940 

Manai  8  (N  Stat  at  L.  833.  chap. 
496).  Piopartysoldfordirecttaxes 

 488-442.  476,  477 

March  8  (36  Stat,  at  L.  826.  chap. 
517).  Judiciary  act.  .77.  78.  108, 
104,  118,  156,  175.184-186,  190, 
846,  869,  608.  510,  514.  575,  588, 
601,  688,  711,  746.  788.  811,  813. 
918.  1016-1018.  1050,  1064.  1097.  1908 
Marclk8  (36  Stat  atL.  851,  cbap. 
588).     Indian  depredation  act 

 478.  509,  780,781 

47 
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1891,  March  S  (26  Slat  at  L.  854,  cbap. 

688).  Coort  of  private  land  claims 

 875,  888 

1891,  March  8  (26  Slat,  at  L.  905,  chap. 

.  S40}.   Appropriation  act  344.  600 

1891.  March  8  (36  Stat,  at  L.  1084,  cbap. 

S51).   Contract  htbw  act  IM,  1049 

1891,  Harcb  3  (26  Stat,  at  L.  1098,  ohap. 

S69).    Laod  patenta  796 

1891,  March  8  (26  Slat.  at.  L.  1005,  cbnp. 
561).  Pre-emption  entry  of  public 
iaods  868 

1892.  May  6  (27  Stat  at  L.  85,  chap.  60). 
Chinese  exclusion  act  141-146 

18SS,  July  20  (27  Stat  at  L.  262,  chap. 

208).  Jurisdiction  of  circuit  courts  709 

1888.  Feb.  9  (27  Sut.  at  L.  484,  chap.  74). 
Eaiablishment  of  court  of  appeals 

of  District  of  Oolnmbla  

608,  509,  1067,  1068 

1898,  March  8  (S7  Sut.  at  L.  745.  chap. 

820).   Clerks'  fees   809 

1884,  March  14  (28  Stat  at  L.  48.  chap. 
89).  American  registry  to  foreign 
veaecl  •  842 

1894,  May  7  (as'Stat.  at  u'78,'chap.  72)" 
Act  to  regulate  hunting,  etc.,  in 
Yellowstone  Park   246 

1884,  July  12  (28  Stat,  at  L.  102,  cbap. 
182).  Jurisdiction  In  criminal  ac- 
tions  709 

1894.  July  16  (28  Btat.  at  L.  111.  chap. 

188)  .   Judiciary  act   810 

1894,  July  80  (28  Stat  at  U  160.  chap. 

178).  Court  of  appeals  of  the  Dis- 
trict of  Columbia  1067,  1068 

18M,  Aug.  1  (28  Stat,  at  L.  816,  chap. 
18(9<  American  reglatry  to  f ordgn 
veesel   94& 

1694.  Aug.  1  (28  Stat,  at  L.  217,  cbap. 
181).  American  registry  to  foreign 

1894,  Aug.  3'(28'Stat'U'L73V9'.'cbapI 

190)  .  Anmicanr^istiylofOTelgD 
Tctsel   .   843 

1694,  Aug.  18  (86  Sut  at  L.  977,  chap. 
27cQ.  American  regtitry  to  foreign 
vessel   843 

1884,  Aug.  18  (28  Stat  at  L.  890,  chap. 
801).  Expense  of  deportation  of 
Chinese  141, 143 

1884,  Aug.  28  (88  Stat  at  L.  487.  cbap. 

807).   Appropriation  act  844,  845 

1894,  Aug.  37  m  Sut.  at  L.  608.  cbap. 
847).  American  registry  to  foreign 
Teasel   848 

1894,  Aug.  28  (36  Stat  at  L.  509.  chap. 
849).   Tariff  act   816-218 

18B6.Jao.  t6i388tat  at L. 635.  chap.  26). 

American  re^atxy  to  foreign  Teasel  IHSt 
1896,  Jan.  16  (28  Stat  at  L.  628.  cbap. 

American  registry  to  foreign  veaael  843 
1696.  Feb.  4  (38  Sut  at  h.  648,  chap.  66). 

American  registry  to  foreign  vessel  943 

1695,  Feb.  18(38  Stat  at  L.  764,  chap. 
87).  Claims  ag^nat  the  District  of 
Colombia  786-788 

1895,  Marcb  3  (28  Stat  at  L.  910.  chap. 

189)  .   Supar  bounty  act.  .216.  219,  221 

1896,  March  3  (38  SUt  at  L.  968,  chap. 

191)  .  Lotteries  and  lottery  traffic  60> 
1806,  March  3  (39  Sut.  at  L.  42,  cbap.  89). 

Land  patenta  785-797,  799 

48 


1897,  Jan.  20  (—  SUt.  at  L.  — ,  cLay. 
18).  Appeals  In  case  of  capiul 
crimes  li 

1897,  Jan.  25  (—  Slat  at  L.  — ).  Licena- 
ingof  yachu.............  

Bniaed  SUUiOea, 


%  1.   Plural  and  siogular  number   541A^ 

8.    "Vessel"  defined   MS 

103.   Bcfusal  of  witness  to  testify..  ."MM 

§1  102-104.   Witnesses  1167,  1159 

§161.   DepartmenUl  govnument....  112& 

§g  441,  468,  8478.   Public  landa   623 

668.681.   Jurisdiction    of  district 

couru   70^ 

§671.   Certain  distrlctcourugivencir-   

cult  court  jurisdiction   ff71^ 

gS  694-604.   Cemeteries   74» 

g  627.   Commissiooers  of  circuit  nourU  S79 

639.   Judiciary  868,  708,  10«4 

688.   Judiciary  lOM 

687.   Judiciary   1094 

641.   Judiciary  .89.  1084 

648.   Judiciary   1064 

§§  649,  700.   Jury  trial   IIT 

660,  668.   DivWon  of  opinion  in  civil 

cases  .J   10^ 

g  661.   Dlvlrion  of  opinion  In  criminal 

cases  108,  104,846 

U  601,  603,  699,  701.   Judiciary   8U 

g  693.   Division  of  opinion  in  ci^ 

cases  108 

697.   Division  of  opinion  in  criminel 

cases  108,  104,  846 

709.   Judiciary  874,  67» 

706.   Judiciary  578.674 

708.  Judiciary  

186,  513,  688,  674,  676.  716. 
831,  853,  854, -883.  967.  1151,  1158 

716.   Judiciary   788 

780.  lojuQctions  to  suy  proceed- 
ings....   ...  788 

788.  Jndtelary   796 

789.  Trial  of  oflenaea  punishable  by 

death   700 

758.   Writ  of  habeas  corpus   107 

761.   Disposition  of  pariy   1048 

gg  768-766.   Judiciary  678.  674.  674 

g  771.   Duties  of  district  attorney   188 

788.   Deputy  marebal.   804 

803.  Jurors  686.687 

808.   WriiB  of  MR^fv/oeiM   636 

804.  Petit  jury   636 

808.   Grand  jury   636 

819.   Challenges   107 

838.  Clerks'  Tees  806,  807,  809 

gg  S35,  837.   Fees  of  district  attorney. .  183 

g  838.   Clerks'  fees  847.  806,  807 

839.  Marshals' fees  868,860,046 

888.   Clerks'  fees  188w  184,  806.  807 

884.   Fees  6f  district  attorney  188. 184 

gg  839.  844.   Returns  of  fees  80(1,  807 

840,849.   Clerks' feea  806,808 

g  846.   Clerks'  feea  and  accounU   ^ 

868.   Exclusion  of  witnesses.. ....741. 787 

868.   WItnessea  1167 

886.   Transcripts  1188. 1188 

914.   Practice  446,  687 

917.   Admiralty  proceedings   990 

988-841.  AdmiraltyproceediDgB;cns- 

toms  laws  919.  918 

g  866.   Recovery  of  InUrest  408,  408 


Digitized  by  G6ogle 


Citations. 


Bar.  But  9  970.   Judldary  83. 948. 944 

978.   Process   In    United  States 

courU  80,  83 

•89:   JudlciATT   83.944 

1014.   CMmiaal  procedure  1068, 1004 

teaO.   CrimlDsl  prooeduie  1064 

ICM.   Cbirges  and  fDdictments.....  8S6 

109S.   Indtctmeots   729 

1080.   Marshals' fees   860 

1085.   Verdict  of  lees  offeose  than 

charged   808 

1048.   Powers  of  circuit  court  com- 

nlssioners.   578 

1048.   Capital  offenses   84t 

lOfiO.  Jarlsdlctloaof  court  of  claims  140 

1068.  Claims  referred  bj  depart- 

ments 151.  817 

1069.  Claims  agidnst  the  govern- 

ment 1180, 1181 

SB  1079,  1060.   SutU  against  United 

States   1181 

I  1091.  Interest  on  dalnu  against  gOT- 

emment   409 

1094.   Chief  signal  ofBcer  of  United 

Butes  1188 

1196.   Colonel  of  cavalry  1126 

1848.   ArUdeofwar  834,  835 

B  1856.  1571.    Sea  service   676 

1880,  1881.  1881.  Territorial  leglala. 

ttve  power   807 

I  1801.   Terrltortallegtslatlve  power..  575 
1860^   Territorial  division  into  judi- 
cial dUtricU  675.  807 

1868.   Right  to  trial  by  juiy   116 

1871.   Jurisdiction  of  tarrftorial  dis- 
trict courU  807,  608 

1874.   Judges  of  territorial  district 

courts   675.  576 

1888.   Clerks' feea  806,807 

1907.   Territorial  oourU   575 

1909,  Appeals  ftom  territorial  courts 

674,  876 

inOi   Jurisdiction  of  territorial  dis* 

trict  court...   806 

1946.   Reservation  of  poUIo  lands 

for  schoito    4M 

i9M-'.076.   Provtelona  relating  to 

Alaska   185 

§  1977     Judiciary   674 

1979.    Civil  righlfl   676 

1(8031-3038.    Deputy  marshals   868 

S166-8174.   NatttraUsaUon   808 

I  SMI.   OompeaMUkm  of  registers  and 

^   rmHrrn  .™   486 

M&  Landaaelaiita!]Mit  tom*«mp- 

Uon   176 

Assigoment  it  p»<mpli()ii 

rtehl*  460 

BaUlemeot  on  land  not  pru- 

daimed  for  sale   460 

2S66.    Settlement    on  usweyed 

land   460 

3267.    Pre-emption  claimants   460 

8368.    Public  land  patent   180 

2375.    Settlements  on  reserved  sec- 
tions of  bind    459,  460 

8389.    SUgibility  to  public  laud  pat- 
ant   176 

SUglbllity  to  public  land 

rt   leo 

iHBd  grant 
 181, 188 


Rev.  Btat.  g  3306.  Homcstcnd  laqd  grant 

to  soldiers  and  sai1or8.175.  179-I8t 

§§  2318,  2319.    Mineral  lamia   323- 

3318-3893.    Mioeral  lauds  1143 

§  3819.  Mioeral  deposits  on  public  lands  600 

2390.   HiDingclaims   888 

3881.   Proof  of  cttiEenshlp   600 

3333.  Mining  claims   288 

3334.  Locators  on  mining  clalma...  828 
2835.   Patents  for  mlneriU  lands  

116,  222,  228 

3826.   Adverse  claim.. .117.  118.  333,  33S 

2889.   Canal  right  of  way  883.  384 

2840.   Canal  right  of  way....   334 


§g  8887-2889.   Entry  of  public  lands  for 

state  use   459 

@  2449.    Title  to  land  1091 

§^8497,4131.    Registry  of  foreign  vessel  943 
§  386U.   Estimated  duties  on  merchan- 
dise 853 

2881,  8011.   Duties  on  merchsndlse 

858,858 

%  2964.  Selznre  of  Tcssel  for  nonpay- 
ment of  duties   944 

86  8015-8057.    Drawbacks   244 

8812,  8895,  8445,  8446.   Internal  rev- 
enue stamps  817 

%  8436.   Internal  revenue  stamps  1083 

8477.   Transfer  of  cl^ms  against  gov- 
ernment....   416 

8898.   Obscenebooks,etc.,Inmails..  738 

4003.   Railway  mail  service   864 

4057.    Moneys  In  Poslofflce  Depart- 

meut  405,  406 

4183.  4811.  4813.  Registry  of  foreign 

vessel   948 

%  4186.   American  registry  to  foreign 

vessel   942 

§§  4214, 4216.    Licensing  of  yachts.  .942,  948 

4228,  4326.    Tonnage  duties   942 

4898-4396.  686a   Crimes  against  the 

government   918 

ft  4886.   Seamen's  olunses;  penalties, 

etc.  716,  719.  720 

fig  4688.  4189.   Deserting  seamen..  

 716,  717,  719,  730 

g  4746.   False  pension  claims.   47U 

4894.   Application  forpatent  ...1066. 1069 

4911.   Patent  cases  1068,  1069 

§g  4911-4915.    Patent  cases  1067 

g  4913.   Appeals  la  patent  cases  1066 

^  4013,  4913.   Patent  cases  1068 

g  4914.    Appeals  in  patent  cases  1068 

4915.   PaleoU  obtained  by  bill  in 

equity  1068,  1068 

g  5101.   Debts  entitled  to  prioritj....  409 

5190.   National  banks   831 

gg  5114,  6117.   Bankruptcy   820 

I  8186.   mtional  banks  830,  831 

gg  6186,  6187.   Power  of  national  banks 

over  real  estate.. _465,  466 

g  8187.   KaUonal  baoks   888 

8189.   National  banking  associations  648 
gg  6161,  6168.     Sbareholders    of  na- 
UoDsI  baoklDg  as- 
sociations  

 848.  846.  849,  851 

6161,  6884.  Assessment  upon  stock- 
holden  of  national 

bank   698 

6168, 6169.    Natlonsl  banks   631 

g  5809.   False  entries  680,  788,  1068 

8  4Sa 


Digitized  by  Google 


CrtAtuan. 


Bt^".  Stat,  g  fiSlO.  Katlonal  banklDg  as- 

soclattona  84S.  860 

6219.   TazatioD  of  oatlonal  banks 

 1072-1076,  1078 

5284.  RecefTer  of  national  bank.787,  846 
BS08.   Iol«niate  cominanication.27^  8M 

0293.   Telegraphs   .   65 

5281-0391.   Neutrality  294,  014 

6282.   Neutrality  295,  910 

628S.   Neutrality  ...919,  916. 919-021.  928 

5286.   Neutrality  .928,  934 

8306.  Powera  ot  droolt  oooxt  com- 

mlaBlonera  .    578 

6841.   HaDBlanghter   679 

0892.   Perjury  816.  816 

64S8.  False  claims  against  goTera* 

ment  iT.  469,  470 

0440.   Ckmsplracy   005 

0472.   Bobbery  of  the  mall   106 

0040.  Sentence  of  imprisonment  tor 

crime   859 

5541.  Xzecutlon  of  sentence  of  im- 
prisonment  859,  860 

5549.  Penitentiary  ceotences  809,  860 

BuppUment  to  Bnited  Btatutet. 
V.  901.   Judiciary   1016 

Al&banuk 

Statutn. 

t677,  Feb.  8,  eliap.  89.  Liability  of  rail- 
road for  dam- 
ages to  Ut» 
atock   619 

fSbxp.  5,  tit.  18.  art.  2.  %%  1199-1201. 

Insurance  companies  not  in- 
corporated within  the  slate.  472 
6,  tit.  12,  art.  2,  ftg  1205-1207. 
Punishment    of  agents  of 
foreign  insurance  oompa- 
nisi  for  Tiolation  of  itatate 
 47S-474 

Oode,  1876. 

f  1715.  Attorney's  fee   670 

Criminal  Ooda. 

iSt  40S7-45SO.   Jallen'  duties   866 

£4501   Jailers'  diiUes   866 


ArisOB&. 

JtMiud  StatuM. 

4  040.   Judiciary   196 

2680.   Taxation   571 

S681.   Definition  of  real  estate   671 

Revised  Btatulee,  1887. 

Tit.  86,  |g  8145-S156.   Action  for  dam- 
ages  195 

%  8685.   Delinquent  taxes;  list  of  de- 
linquents  669 

2686,  2687.   DeUoqueottaxet;  action 

by  court    060 

8690^  9698.  Delinquent  tazea;  sale 

of  property  ......  069 

Bmion  La  tot,  1891. 

P.  146.  Taxes  and  aaaeasmenla........  569 

48b 


Satutm. 

1859,  Feb.  i«,  S 1.  Aaiigamenti.......  M 

1875.  Tth.  8L  Mansfield's  Dig.  ft  5587. 

LUblllty  of  nllroad 
company  for  damagea  619 
1888,  Feb  98.   AssignmenU   586 

Man^Uia*  DigttL 

§4868.   Jndldaiy   980 

6141.   Pleading  -   687 

5143.   Special  finding   627 

Chap.  110.  Pleading  and  practice   N7 

P.  919.  AaalgnmeoU   686 

California. 

OatutUutien. 

Art.  4,  g  26.   Suit  to  recover  money  1088 

14,  S 1.  Water  under  pabUo  ooii> 

trol   888 

Statuiet. 

1856,  cbap.  66,  p.  62.    TItie  to  lands...  888 

1887,  March  7.  litigation  act  

886,880.898,894 

(Ms  (Hta  AvesdHfw.  - 

S889.  SUtnte  of  Umitationa  486.488 

471.  Amendment  of  cnnplaint...... 

919.  Practice  act   488 

Jkerii^t  Cod*  OMt  Aveedurs. 
g  1880.  Incompetent  witneasea  ....  1146 

Colorado. 

Territorial  Stahttm. 
1874.  Jan.  18  (Laws  1674,  p.  286),  g  & 
Liability  for  damage  by 
fire..:  mTI:.....  610 

Oeneral  Lave,  J577. 

Alt  9887,  g  8.  Liability  for  damage  by 

Are   610 

GonoralBtatutet,  1883. 

gg  1087.  8708.  LlabUity  for  damage  by 

fire   .  ..  618 

Comwetleat. 
Odtrniial  Lawo,  17S0. 
P.  247.  Paraonal  liablll^  for  damagea.  616 
StatutM. 

1780  (Acta  and  Laws  1796).  p.  888. 

Liability  ot  owner  of  dog  for 

damages   616 

1840.  chap.  26.   Liability  of  railroad 

company;  proof  of  negllgenoe  616 
1881,  chap.  93.    Liability  of  railroad 

company  for  damages.......  616 

Oononl  Staiutm,  1879. 

P.  267,  g  8.   Llablll^  of  owner  of  dog 

for  damages   616 

489,  g  6.   Personal  llablUty  for  dam- 
ages    -  616 

Chap.  11,  g  29.  Liability  of  railroad 
company  for  damagea;  proof 
of  n^^ence.   616 


Digitized  by  Google 


CrTATIOHt. 


Betiaei  Slaiutm,  18S8. 
%  1844.   Peraoiul  lUbflUy  for  duoagH.  617 

8761.   likbitity  for  daougM  616 

Dtotriet  of  Colombia. 
Compiled  auUutet. 
t3hap.  SS,  8  7.   Statute  of  fraudi.......  603 

BBviaed  8tatut«t, 
$8  a81-48S>  810.  319.    EstablUbment  of 
Mparale   Khools,  etc.,  for 
white  and  colored  racea.....  S58 

$466.   Limitation  of  liaUllty   089 

780.   Appeal  in  patent  case  1067 

846.   Judiciary  678,  874 

fig  876,  877.   Law  of  evideoce  in  Dia- 

trlct   748 

Florida. 
StatuUi. 

1898,  Jane  8  (Lawa  1898,  cbap.  4115). 

State  UeeuH  tax  mi  ocprets 
companies...    687 

Onutitutimt, 

Art  «S  8, 16.  Jadidaiy   080 

Blatute0, 

1762,  March  4.   Sabbath-day  obaerrancea 

 168.  169 

leSO,  Feb.  11.   Running  of  freight  traios 

on  Sunday   169 

1889,  Oct.  16.   Taxation  of  railroad  prop- 

erly.... 486,  488 

1890,  Dec.  84.   Taxation  of  railroad 

property   ...460,  468 

Zaw$. 

1888.  p^  946.   Incorporatl(ni  act   466 

1880,  p.  917.  CoiutruotlOD,  powers,  and 

riTtleges  of  Central  Ballnad 
BaaElDg  Compuy.46S,  4S6,  4S8 
Oods. 

%  4871.  Jndlelarj.   950 

Oku,  isn, 

4  4810.    Punisbment  for  vlolatioo  of 

§4878   168 

4578.  Bunning  of  frdgbt  trains  on 

Sunday   168 

4EK70.  Sabbath-day  obeerrances  ..  169 

Idaho. 
Retimd  SUUuUt,  1887. 

«4040.  Tltletoland  1098 

4066.  PuUlo  lands  1098 

OontUtution. 

An.  S,  S  8.   Due  process  of  law..   983 

S,  8  18.   Taking  oi  private  property 
without    lust  compoDsatlon 

 ,  983,  988 

OmtUtution,  1848. 

Art.  18,  g  6.   Trial  by  Jury   987 

OuuMuMim,  1570. 
Art  3,  8  5-   Trial  by  jury   987 

1861,  Feb.  10.   Railway  aid   110 

1867,  Feb.  95.   Railroad  connections   110 

1879.  April  10  (Laws  1871-73.  p.  318). 
Incorporation  of  cities  and  vil- 
lages 983.  988,  990 

187^  HanTsi  (Rer.  Stak  1874.  chap. 

114,  8  87).   BallToad  erots- 

ings   901 


nettled  Statutet,  1889. 
Chap.  114,  §88.   Passenger  trains   110 

8taTr  <£  Curti*'  Annotated  Statvtet. 
VoL  1.  an.  6,  pp.  482.  478,  8  80. 

Taking  of  property  without 

just  compeosatioo  981 

Vol.  1,  p.  487,  §S  14, 15.   Just  compen- 
sation for 

land   088 

Vol.  8,  p.  1087.  RaHrood  eroislngt   091 

fiadlana. 

1861.  June  4  (Laws  1861.  chap.  89,  p.  7{^ 

Street  railways  1116, 1117 

1891.  Uarch  8  (Laws  1891,chap.  65,  p.68). 

Street  railroad  1118 

1801,  March  6,  chap.  91.   Taxation. .89. 68,  M 
1891,  March  6  (Acts.  cbap.  09,  ft§  58-89). 
Taxation  upon  all  property  within 

Jarisdiction  of  state......   786 

1801,  March  9  (Laws  1891.  cbap.  97. 

p.  187).   City  charter  1116,1117 

1898,   Maicfa  6    (AcU.    cbap.  171). 

Taxation  of   telef^raph  com- 
pany  84.  68.  69.  736.  737 

BuTJuf  Statutes. 

1804.  88  Legality  of  taxes 

assessed  .  787 

Iowa. 

StatutM. 

1801.  Feb.  8  (Laws  1850-51,  chap.  00, 
p.  160).   Act  securing  to  state 

railway  land  grant..  005 
1858,  Jas.  18  (Laws  1883.  chap.  13,  p.  30). 
Act  securing  to  state  swamp 
lands  granted  by  Congress.. 868,  806 

1805,  Jan.  86  (Uws  1884-56.  chap.  110, 

p.  178).   Amendatory  of  act  of 

Jan.  18, 1800   008 

1800,  Jan.  80  (Laws  1854-66.  chap.  188, 
p.  961).   Moneys  aridng  from 
dlspositlcm Of  swamp 

lands   556 

1866,  July  14.   Railway  aid   556 

1857,  Jan.  38.   RaUwayald   656 

1886,  April  0,  Bale  of  Intoxicating  U- 

quors    848 

MeOlain**  Qkb. 
1888,  vol.  1,  p.  888.  8  1887.  Taxatloa..  860 

Oods,  1878. 
8  1380.  Liability  of  railway  fbr  dam- 
ages   617 

Rnitim,18eo. 
G9up.47,  p.  104,  art.  4.  Moneys  arising 
from  disposl- 
of  swamp  lands  650 
Chap.  47,  p.  104,  art.  6.   Title  to  swamp 

lands   886 

Cbap.  55,  p.  315.  art.  3.  Railway  aid..  586 
Chap.  68,  p.  833,  art.  0.   Railway  aid   068 


Statute*. 

1808.  ohap.  109.  ExecaUon  sale  98^  101 

Omeral  Statutet. 
Vol.  1.  chap.  SB,  p.  448.  8  US-  Pow- 
ers of  nulway  and  other  cor^ 

pontlons   876 

GsMToI  AoAKm,  1889. 
Ohap.  88, 8  836.   Due  process  of  law..79,  81 

480 


Digitized  by  Google 


CrrATiONi. 


Cods  Orimiiial  Pwedure. 
{837.   Doe  proem  of  law  .......  83 

KwttaolKj'. 

OnnMtitutim. 
IS  171, 178.  AdT8loremlBx;aiiUonDltT 

of  tazatioQ  964,  M5 

§174.    TtMtioD  9M.  960 

Statutes. 

1884,  Feb.  2S  (Acts  1833,  pp.  644.  648). 

Incorporation  act  661-664 

1839,  Feb.  28  (Acts  1838-69,  p.  871). 

Stockholder*  In  railroad  cor 
poraiion    661 

1851,  March  23  (Acts  1850-51.  p.  479). 

Stockholders  in  railrovd  oor> 
poration  561, 668 

1866,  Feb.  14  (Laws  ISK,  chap.  148, 
p.  16).  Legislative  jurisdiction 
over  corporations  ...  663 

1865,  Dec.  11  (Priv.  AcU  1866.  p.  2). 

Tolls  of  railroad  corporation. 

 663.  664.  666 

1872.  Feb.  18  (Laws  1871-73,  p.  33).  RaO- 

way  aid   562 

1884.  May  13  (Laws  1884.  p.  1260).  Tax 

laws  1176 

1890.  Mar  24  (Laws  1889-90.  p.  189S). 

TolU  .......660-662,  664,  666,  667 

Geturat  Statutet. 

Chap.  93.  Taxation  1176 

6er»rdt  Statute*,  1888, 
Chap.  68.  p.  861, 8.  Legislative  jnito- 

diction  over  corporations....  6^ 
Barbour  and  CarroftM  Statutet. 

g  4019.    Rates  of  taxation   965 

4030.  Subjects  of  UxatioD....96S.  966,  964 
4058.   Return  of  schedule  to  taxpayer  964 

4077.  Board  of  valuation  and  assess- 

ment .055-958,  068,  064 

4078.  Valuation  of  taxable  property. 

 955-^7,  063.  964 

4079.  Assessment  of  corporation  fran- 

chises 966.  657,  068,  964 

4080.  Valuation  of  capital  stock  

 956,  957,  968 

4081.  Valuation  of  capital  stock   063 

Ood$,  1895. 
P.  473.   Appellate  jurisdiction  of  an- 

perlor  court   1176 

LoniaiMw. 
Omutitutkm, 
Art.  386.   Foreign  corporations   884 

ContiituUon,  J879. 
Art.  207.   Exemption  from  taxation...  368 
Art.  368.   Monopoly  features  in  corpora- 
tion charters  680.  631 

&atitta. 

1866.  March  16  O^aws  1855.  p.  270).  No. 

265.  Exemption  from  taxation 
 952,  958 

1858,  p.  114.   Assessmenu  for  local  im- 

provemenls     895 

1877  (Ex.  Sess.)  Ho.  83.  Incorporation 

act..  519,  622.  52S 

1890,  No.  106.  %  56.   Attorney's  fee   453 

1880,  No.  Ill,  p.  152.  Act  providing 
separate  railway  carriages  for 
white  and  colored  races   257 

1804,  No.  60.  Marine  InsuraDce  com- 
panies not  complying  with  law 
 884.  83: 

48d 


CiHl  Code. 

2475.  Warranty   

3501.    Warranty    SO* 

2606.  Warranty  

2846,  8647.  Warranty  

Maine. 

Utatute*, 

1842,  chap.  9,  §  6.   Liability  of  railnMd 
company  for  damages  absolute 
iietAMd  Statutn,  188S. 
Chap.  61.g64.  Liability  of  railroad  oun- 

pany  for  damages  abetrfale...  616^ 
Maryland. 
Statutea. 

1716  (1  Kilty's  Laws,  chap.  38).  Statute 

of  limitations  689,  767 

1765(1  Kilty's  Laws,  chap.  13).  Lfmlta^ 

lion  act.   540 

1760  (3  Kitty's  Laws,  chap.  45).  Confis- 
cation act  .„  77^ 

1890,  chap.  370.   Authority  of  m^or 

and  city  council  ........  HQS 

MMMebnaatte. 
Colonial  Law*. 

1660,  p.  81.   Common-law  liability   615- 

1672,  p.  51.    Common-law  liability   615- 

Ed.  1888,  pp.  251,  256.   Deserting  aea- 

men.. ...710.  TSft 
Colonial  Reoordt. 
1631,  vol.  1,  00.   Common-law  liability  615 
1830,  vol.  1,  281.   Common-law  liabill^  61{fr 
1646.  ToL  8, 103.   Common-law  UabUl^  61ft 
&atute». 

1887,  chnp.  836.  Liability  of  nHroad 
company  for  dun- 
ages  absolute......  61ft 

1840.  ehap.  85.  Liability  of  raiiroul 
company  for  dam- 
ages absolute  

 616,  616.  610 

1874,  ehap.  878.  S  106.   LUbUlty  of  raU- 
Toadoompwiy 
for  danugea 
absolute.....  Olft 

General  Statute*,  1860. 
Chap.  68,  %  101.  Liability  of  raUrond 
company  for  dam- 
ages absolula......  Olft 

PuUie  Statute*. 
Chap.  13,      38-40,  43.   Taxation  of 
telegraph  and  other  like  com. 

panies     66 

Chap.  157,  gg  96.  08.   In8olvency....465. 466 

PuHie  Statute*,  183». 
Chap.  113,^314.   Liability  of  raUrowl 
company  for  dam* 
agea  abiolute. ....  616 
MlohicM. 
Statute*. 

187S  (Beai.  Uwa  1875),  No.  226.  Bale  of 

Intoxicating  liquors   613 

1886,  chap.  881   Taxing  of  attomiT^ 
fee  In  action  for 
damage!.... ......  610 

MlaoMote. 
Statute*. 

1881.  March  8.   Minnea];K)llB  Inoorpon- 

ti«i  act  ....  116 


Digitized  by 


Google 


CiTATican. 


MM.  lUnih  81  (Um  1688.  chap.  00. 

p.  17^   Stopptgeof  trains  at 

coantj  seala  1065 

Gtnerat  Statutm.  1878. 
•€bn.  8.  ftg  10S,  189,  148, 174,  19S,  S80, 

887,  868.   CouDtj  teats  1066 

^euU  Lemt,  2866, 

<!hapb  1.  pb  18;   Railway  laod  gnnt  106B 

MlMiaaippi. 
8tatuU*. 

1868,  Not.  88  (Laws  1899,  ohap.  14,  p.  fil). 

SzetnptioD   of  ci»poratioa 

from  taxatioD  691,  698 

1867,  Fbb.  18  (Uwi  1887.  p.  887).  Act 
appoiotiDg  board  of  leTee  com- 

mtsdooen   695 

t887.  Vteb.  80  (Uws  1867.  chap.  464, 
p.  88S).   Act  revlvlog  char- 
ter of  railroaid  com- 

paoT  591.  ros 

1870.  Jnly  81  (Uws  1870,  chap.  820. 

p.  666).  Subacriptioiulostock 
of  railroad  com- 
pany 698. 598 

1873,  March  16  (Laws  1878.  ehapu  70. 

p.  818).   Railway  aid   694 

1888.  p.  110.  Judiclaiy   670 

KiMoarL 
OmaMfHtfni. 
Alt.  18.K5.  Oorporate  ri^ta  and  prirl- 

le^   618 

Statutm. 

1858.  M.  84  (Uwa  1858.  pp.  148, 144, 
-  fiS  SI.  66).   Statute  requiring 
railroad  com- 
panies to  fence 
lloe  of  road...  617 

1888,  Kareh  88.  Batlmyaid   100 

1876^  Feb.  18  (Uwa  1876,  p.  181).  Rail- 
road company  nquired  to 
matDtaln  fencaa  and  cattla 

guards   618 

1887.  March  81  (Uws  1887,  p.  101).  Lla- 

biiitics  of  railroad  company..  618 
Gmtrat  Statutta.  ISSS. 
■Chap.  68.  S  48.   Railroad  companies  re- 
quired to  leoce  lloe 

of  road   818 

JZrvuMi  StatvUt.  2889. 
8611.   Railroad  company  required  to 
matnlaln  fenoaa  and  cMtla 

guards  ^   618 

-ftS6UL  LlaUHiT  of  railroad  company 

for  damage  by  fire.........  618 

Wagnm't  ataSntM. 
ToL  1.  ebap.  87,  art.  8,  ft  48.  Railroad 
emnpany  required  to  maintain 
feneea  isA  oatUe  guards. ....  618 

1838k  M.  11  (Uws  1876.  chap.  68). 

Widow's  dower   881 

OompUtd  Law. 
F.  84^  S  8081.  Widow's  dower   881 

OmpOed  Statute;  2887. 
•4687.   Liability  of  corporation  to  em- 

ptoy*  


VebrMk*. 

Statutn, 

1887.  ohap.  60.   Act  prohibiting  unjust 
discrimination  In   care  and 
transportation  of  property.  .493. 494 
OompUed  StaftUea.  2887. 

Ctap,  16.  p.  248,  §  94.   Powers  of  rail- 

Foad  companies   976 

H«w  H»mpahlro> 

QMoral  Utn,  2878. 

ObiV' 168^     8.  9-  Liability  of  railroad 

company  for  damages  abs(^uta  616 

Geturat  Statute*.  2867, 
Chap.  148.  §g  8.  9.  Liability  of  railroad 

company fordamagesabooloto  616 
B$9iMd  StattUM,  2848. 

Chap.  148.  S8  8,  9.  Liability  of  railroad 

company  for  damages  absolute  816 

nmtid  Slatutn,  2888, 

§§1096.8681.   Liability  of  raUroadcoo- 

paoy  for  damages  .......  616 

New  ICexleo. 

Staiutu. 

1651-58  (Kearney's  Code.  IIS).  Muoicl- 

pal  charter  of  Sante  F£   875 

1861-58  (Kearney's  Code.  378).  Repeal 

of  charter  of  SanuF6  ...  876 

1863.  Jan.  18,  p.  84.  District  courts  of 

territory     576 

1874.  Jan.  8,  chap.  36,  p.  47,  g  8.  Bpe- 

cial  terms  of  district  courts 

  .676.577 

1874.  Jan.  6.  chap.  87.  p.  49.  fi  8.  Spe- 

eial  terms  of  district  courts 

 676,  677 

1876,  chap.  3,  p.  81,  S  8.   Judlclaty.   844 

1889.  chap.  1,  %  4.   Judiciary   38^ 

1889,  chap.  46.  p.  87.  Special  flodlnfcs..  840 
1898,  Feb.  32 (Uws  1803,  cbap.  84,  p.  SI). 

District  courts  of  territory...  576 
1898.  chap.  61,  p.  108,  §  80.  Expenses 

ot  district  couru   577 

CompUod  Law. 

%  3060.  Suits  before  aupreme  cour(..881,  883 
3190.  Suits  before  supreme  court   881 

QmpiUd  Lam,  2884. 
681,  589.  64a  District  fouria  of  ter- 
ritory   577 

§  687.   Adjourament  of  terms   677 

§§  648,  651-653.    District  courts  of  terri- 
tory  676 

g  1853.   Judges  of  district  courts   675 

Jtmaed  Lawa,  286S. 

Chap.  18.  g  4.   Dlatrlot  courts  of  lerri* 

tory   678 

H«w  York. 

Staiutu. 

1868,  cbap.  483.  p.  056.  g  1.  MariUme 

lien  on  vessel  ..614,  713 

1886,  chap.  488.   Inheritance  tax   387 

1886,  chap.  885.   Public  use  of  water 

prlvllei^es   1167 

1887.  June  18  (Laws  1887.  chap.  616. 

p.  828).    Forbidding  healing 

of  carsbyatofea.......   853 

48e 


Digitized  by 


Google 


CiTATIOin. 


1888,  April  27  (Lawi  1888.  chap.  189. 

p.  360).   Amendmflnt  of  Mft 
June  18. 1887   858 

1891,  ehftp.  216.   Inheritance  Ux   887 

1892,  &S  9,  10.   Water  oommtBdonen 
'  ®®  1168,  1169 

189S,  chap.  899.  Taxable  transfen  of 

property  ........  887 

Code  Oriminal  Procedure. 

Pt.  8.  Chap.  1>  tit  4.     888.  880.  Fugl- 

Uto  from  jastlcB.  1017 

Hovih  GaroUna. 

Slatatm. 

1884  (S  Ber.  Stat  886).  Contncti   188 

OUo. 

8tafute$. 

1898,  April  87  (90  Lawa.  830).  Taxation 

of  express  companies  700k  TOl 

1894,  Hay  10  (91  Laws,  330).  Taxation 

ot  exjnesa  companies... ..TOO.  701 

Law. 

Vol  91,  887.  Taxation  of  express  com- 
panies  TOO 

PwmBylTula. 

8t<Uuu$. 

1888,  April  8  (Laws  1882^,  chap.  128, 

§9).  DeTl»eanfreale8tate.9S2,988 

1886,  April  87  (Laws  1867,  chap.  887, 

p.  868.  §  1).   Real  eatate..988,  884 
1810,  March  31  (Uws  1870,  p.  4S).  Sz- 
cmptfon  of  certain  property 

from  taxation  ...........  1074 

Pardon't  IHgrnt, 

18th  ed.  p.  810.   Real  estate   988 

18th  ed.  p.  9103.   Real  estate  

South  Carolina. 
Statutm. 

1891  (6  8.  C.  But.  169).  Mortgage  cred- 
itors  440 

1896,  Jan.  S  (Lawa  1894.  p.  731,  No.  618). 

State  diapensary  law  

688,  648-647,  068 

1880,  March  6.   Sale  of  intoxicaUog 

liquors    ....  646 

Oenerat  Statute,  188t. 
%  1611.  Liability  for  damage  by  fire...  619 
Tuaa. 

&atuU%. 

1840,  Jan.  18.   Btatute  of  frauds   498 

1879,  July  14.   Sale  of  public  lands  

 87,  186-189 

1881.  March  11.   Amendatory  act   87 

1883,  Jan.  28.   Sale  of  public  lands  

 186,  187.  189 

1887.  chap.  181.  p.  180,  |  6.  Powers 

and  llaullttea  of  nllioad  cor 

poration  

Otfnerol  Lawa.  1889. 
Chap.  197,  p.  181.  Attorney's  fee......  672 

Seviued  8tatuts$. 

%  8008.   PnUic  land  surveys   189 

Be9iied8tatutM,  1879. 

Art.  MS.   Statute  of  frauds   604 

Art  2464.   Statute  of  frauds  49S.  S04 

g§  8899-8909.  Action  for  damages   196 

48r 


BayUe  OM  SbtMm. 
Arts.  2890-2909.   Action  for  damagea.. 

&tyla^  Oina  Static  duppUmmiL 
Art  4860a,  p.  768.   Attorney's  fe*..... 
PuehoT*  D^ftit, 

Vol.  1,  art  997.   Statute  of  frauds  

Tot  1  (4th  ed)  art.  8878b  Statnta  of 
frauds...  ..  ....  .....  


Utah. 

1860,  Jan.  81  (Laws  1861-70.  p.  71).  Fee 

wn  

1874,  Fab.  20  (Laws   1874,  cbup.  88, 

p.  87).   Fee  bill  

1890,  March  12  (Uws  1890,  p.  24.  g  21). 

Lien  law  382,  3&.  385. 

1898,  March  10  (Laws  1898,  p.  46).  Joiy 

trial  U7» 

OompiUd  Law$. 
YdL  0,  §  8008.  JurisdlcUm  ct  mpnBa 

court  ......  .......  9^ 

Tot  8,  §  8126.   Jury  trial  

Omp&td  Lavt,  1878. 

%sms.  Fee  bUl  &   BOft 

Compiled  ZaiM,  1888. 

Vol.  1.  p.  748,  S  2087.   Damages  by  oat- 

tle    «7» 

Vol.  8,  £8810.   Lien  law  .  881-S3S 

Vol.  2.  §  8814.   Lien  law  888.  SS8 

Vol.  2, 1 6441.   FeebiU   80T 

Vol  8.  Ut.  10.  chap.  8,  p.  487.  Inoom- 

petBni  vitnessea.. ..........  1149- 

Ood$. 

884a   Jury  trial   HO 

8378.    Waiver  of  juiy  ..  ...  .110 

Code  Cml  Proeedurt. 
^  846a   AoUOD  or  suit  110 

WaahlBctOBt 

CoTitiitution. 
Art  87,    0.  Power  of  attomagr — ....  » 
StattUm. 

1881,  Decemberl.  Limitation  of  acUow  76- 

1882,  February  8.  Power  of  attorney..  78 
1888,  Feb.  8.  LimiUtlon  of  actions....  76- 
1891,  Maiob  9  (Laws  1891.  p.  880,  S  81).   

Taxation  of  national  banks..  Vnt 
QtnmnU  Slatutm. 
g  1447.  Tomer  of  attorney. ....... ....78. 76- 

Cod$,  1881, 

§86.   Limitation  of  actions  7» 

g  760.   LImiUtion  of  actions  ..   76 

Ood»  Procedurt. 

g6.  Judiciary   7* 

mVt  Ood$  Proetdurt. 

Vol.  1,  p.  606.   Power  of  attorney   78 

Vol.  S.pu87.  Umitationof  aotlona....  TS- 

Wlaeoa^a. 

StatttUa. 

1888,  February  16u  RoTocatkm  of  laad  ^ 
1888,  Martfr!*  BeTOwUoa'^bndfnit  tk 


Digitized  by 


Google 


CASES 


AEGUED  AND  DECIDED 


n  THB 


SUPREME  COURT 


OV  THB 


UNITED  STATES 


OCTOBER  TERM,  1895. 


Vol.  lea 

Digitized  by  Google 


Digitized  by 


Google 


REFERENCE  TABLE 

OF  SOCH  CAS£S 

ECLDED  IN  U.  S.  SUPREME  COURT, 


OCTOBER  TERM,  1885, 

AHB  BEPORTCD  BRRKtlC, 


VOL.  163, 


AB  AUH>  APPBAB  Of 

OFFICIAL  REPOR-TETl'S  EDITION". 


TWJe. 


TD  r.  Teleg.  Co.  v.  Tsggarl 


Firaen'  Lokn  A  T.  Co.  «. 
dgo.  P.  4  S.  R  Ca  - 


Chi- 


:iited  States 


ViggBti  CoDoUy 


nibble  «.  Belltnutiam  Uuv  Land 
Ofc  


Ooradl  a.  Grcru 
>•  >■ 

It 

It  11 
■«  11 

KoTtbero  P.  R.  Co.  t.  i^eUud 


Telfeoer  r  Roa» 
Murny  a  Louisiaiu 


(IIT  p. 

IQ. 

60 

iUT-lOl 

61 

&a 

53 

110-118 

M 

1 13-1 It 

&fl 

iio-iie 

6fi 

118 

67 

118-111) 

68 

119 

69 

111>-120 

60 

120-121 

60 

!"!-".'  1 

61 

6S 

64 

ti.'. 

6ti 

i;;.-^-i-iu 

66 

HO 

67 

141 

6» 

141-142 

C9 

142-14-1 

69 

144-147 

70 

147-149 

71 

149-152 

72 

152- IM 

7'' 

7a 

74 

lOK 

76 

7i' 

77 

Itj-i  -iiMi 

78 

16«-168 

Tttto. 


I  Acre 

111. 


^lurruyr.  LouUIaaa 

SatlDit  Stock  Co.  ».  Salloa  Creek 
Irrig.  Co.      .      .      .  ■ 


Baroliz  V.  Beverly 


K^irnitpd  Plates  e.  Rider  - 

HarrisoD  e.  Uultod  Slatea 

It  <• 
HHiiMfr  n  Co.  r.lIIInoU 

'  (  It 

•  •  n 

•  I  •* 

W'ebstor  v.  Inuy 


'■■'Singer  Mfg.  Co.  t.  Juoe  Mfg.  Oo. 


90 

90 
91 
92 
93 
93 
94 
95 
96 
97 
98 
99 
100- 
101 
101 
lOS 
lOS 
104 
104 
106 
107 
107 
108 
109 
110 
111 
111 
112 
118 

ua 

114 

115 
lift 
117 

lis 

118 
119 
120 
131 

laa 
tits 

124 

125 
126 


4b  i 


XQS  Mfg.  Co.       Ju&c  :>! 


<  >U  V,  'i'l^a- 


Tltki. 


1  : 


ited  States  V.  Wir.ri"'*ilrr  *  P  M 


i:ecl  States  v.  Lan> 


vards  9.  Bates  CoUDty 

It  >•  •< 


Meyec  «l  K 


1 

V.  .... 

irrl         ' )  I'll 


Grande  \Y.  R  Co.  n  Leak 


igbts  of  Pylblas  e.  Kalia&k) 


sua-;.. 

"14-817 

?  


inilngtoD  V.  Sftuuden 


821-;;:Ji  UiirrenDing.  v.  Chicago,  3t.  P.  M. 
A  0.  K.  CD. 


"-831 


uion  Nat.  Bank  f.  LouUtIIIc, 
N.  A.  &  C.  R.  Co. 


■\»tei  V.  Luther 


Eddy  «.  Lk  Paydle 


1  .. 
4~.'>-47Sl 


17.1 
170 

177 
17f< 


■1- 

Luioa  P.  ■' 


S-345|UiIboni  t.  Uoited  Stales  •  i 
48j 


I-  AT.  R,  r,.  r 


d  Slates  r  Alien 


THE  DEOISIOISrS 


or  TBM 


Supieme  (Jourt  of  the  United  States 

AX 

OOTOBKB  TERM,  1895. 


EAaAMlkilit  mm  oC  oalalon  i«ooid  ftiletlr  foUowad,  ozoapft  m  to 
flgom  «  an  inolowd  la  bnokotaj 


1]  WBBTERN   UNION  TBUCGRAPH 
OOMPANT.  Ptf.  in  Brr.. 
«. 

THOHAB  TAGGABT,  m  Auditor  of  KuIod 
County,  iDdlnft.  wt  al. 

(Bm  B.  C.  B«po>tert  ed.  l-MU 

L,  Atuatlonof fmMhlMRnnMdbrtlMlUtaa 
BtatOT  to  ft  telegrapb  oomptnj,  or  of  Iti  proper^ 
ODttMe  of  the  Mate,  to  not  mads  aHMMhw  f  or 
tanttfm  la  (mperlf  wttUo  tlw  atato  aft  caob 
proportloQoC  UMMttzenlneof  Ita  propovtr  as 
the  lenfftb  of  Ita  lines  wittain  the  Mate  tiMrtto 
tbe  total  lenirth  of  Ita  llaea.  after  ezcludlDir  real 
eatate  and  macbtnery  aubjioct  to  local  tazathHi, 
•ad  by  takliv  tha  amxevata  value  of  itatbarea. 
It  tbejbavea  taaitatT^ua.  or.  If  not,  tbe  ao- 
tuel  value  tbereof,  or  of  tbe  oairitalof  thooom- 
paay.  bi  aaoertalnlnf  tbe  true  oiah  vahie  of  tbe 
entire  property. 

IL  'An  Dslawful  burden  aponlDtantateoomnecoa 
li  not  Impoeed  by  taxlnir  property  of  a  telegraph 
oompany  within  tbe  atate  acoordfng  to  tbe  pro- 
portion of  Ita  whole  property,  ezolualve  of  real 
eatate  and  maohloery  aohjeot  to  looal  taxation, 
wUota  the  length  of  tta  Unea  within  the  itate 
beats  to  the  total  lenvttactf  Ita  Unea,  and  I?  tak- 
ing the  marhet  value  of  ihatca  of  ita  atook  in  11]^ 
inv  tbe  TalaaUon  of  fta  entire  inopertr, 

[No.  86a.] 
18.1S96. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  iDdiaoa  to  review  a  Judgment  of 


NOTS.— ^  to  direst  toxaa,  aee  note  to  Sobolej  t. 
Bew,S8:Mb  , 

At  to  pomr  ef  tUdm  to  tax,  aee  note  toDobUna 
T.  Brte  County  Comrs.  10: 1082, 

^  (o  KPhan  Cozes  (UeooHv  ^UBMsnl  eon  b«  rMowred 
bach,  see  note  to  Brsklne  v.  Van  Aradale.  21: 83. 

■^topoMwrq^Qwigrmto  eontfol  eomfliaree;  state 
ttatatcwhen  voHd  an  betng  a  rspulotton  cf  commtree; 
drvmmers;  eusds;  niituovs;  (sIsiriitpA  oomponfe*; 
«ue  tax  on  eonmuree,  wHm  totoUd,— see  note  to 
Harmon  OhloafO.  ST:  SUL 
1«J  U.  S.        U.  &,  Boos  4L  i 


that  oooit  afDrtDloc  the  Jndnueot  of  the  Oli^ 
ouit  Coort  of  the  Ooanty  of  Marion.  Indiana. 
In  faTor  of  the  defendanti,  Thomaa  Tafcgart, 
Auditor  of  Marion  Ooon^  «f  at.  In  an  ■etloa 
taroagbt  bj  tbe  Weateni  Union  Tdegraph 
Oompany,  plaintiff,  to  teatralo  the  dafiendwt 
from  appoitionlns  and  eollecCloff  a  tax  anciied 
upon  the  plidntlff  by  the  tax  commlarionen  of 
the  atate  of  Indiana.  AArtntd. 
Bw  tame  cnaa  afflnned  below.  141  Ind.  981. 

Statement  br  Vr.  Justice  Ormr  t 
Thla  was  a  bill  In  equity,  filed  December  19, 
1898,  Id  the  drcult  court  of  the  county  of 
Marion  and  state  of  Indiana,  by  tbe  Western 
Union  Telegraph  Company  a^nst  Tbomaa 
Tagnrt.  the  auditor  of  that  coanty.  and  Sler^ 
lioK  R.  Holt,  ita  treasurer,  and  against  tbe 
auditora  and  treasurers  of  other  counties  in 
Indiana,  to  reatraia  them  from  apportioning 
and  collecdbig  a  tax  assessed  upon  the  plaintlfl 
by  the  txMvd  of  tu  commiarionersof  the  atate. 
under  tbe  statute  of  Indiana  of  March  6.  1898, 
chap.  171,  tbe  material  parts  of  which  are 
copied  in  tbe  margin.*  The  principal  allega- 
tions of  the  bill  i?ere  as  follows: 
*That  tbe  plaintiff  was,  and  for  many  year8[3 


*Ad  Act  Sapplementair  to  and  Amendatory  of  an 
Act  Entitled  "An  Act  Oonceroliur  luxation,  Re- 
peallDff  all  laws  In  Confiiot  therewith,  and  De- 
clarlnir  an  Emerrenoy,"  Approved  Marob  0,  IRBl, 
and  Frondlnff  for  the  Taxation  of  Teletrrapb.Tele- 
phone,  Palaoe  Car,  Sleeping  Oar,  DrawmR-Boom 
Car,  Dining  Car,  Rxpreea.  and  Fast  Freight.  Joint 
Btook  ABsooiatjona/Compantes,  Oopartaerahlps, 
and  Corporations  TranraotlnK  BuBinen  In  the 
Slate  of  Indiana.  Bepealinff  H  08-71  of  aald  Act, 
and  AU  Laws  In  CooOlct  therewith,  and  I>»> 
olarlDV  an  Emergeooy, 

Sea  1.  Any  jolnt-atook  aaaoclatlon,  oompany,  oo- 
partnershlp.  or  oorporatloo,  whether  Inoorporated 
uDdar  the  lawa  of  this  state  or  of  any  ot&er  state  or 
of  any  forelitD  nation,  emraired  in  transmUtlnir  to, 
from,  tbroufrb.  In,  or  acrons  tbe  atate  oflndiana, 
telefrrapblomea>asee,shBll  be  deemed  and  beldto  be 
a  telegraph  oompany;  and  every  suob  telearrapb 
oompany  sball.  annuallr,  between  tbe  1st  day  of 
Apru  and  the  1st  day  of  June,  make  out  and  deliver 
to  tbe  auditor  of  state  a  statement.  veriOed  by  the 
oath  of  tbe  ofBoer  or  agent  of  suob  oom  pany  msklnR 
suob  statement,  with  reference  to  tbe  1st  day  of 
April  next  preoedlns,  showing: 

Ist,  Tbm  total  oapmsl  stook  of  aoob  aasenlatinn. 
oompany,  eopartnanihlp,  or  etwporatbUL 
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had  been,  a  corporailoo  of  tbe  state  of  Kew  York, 
and  "tbe  owner  of  a  large  amooot  and  num- 
4]  ber  of  telegraph  poles,  liDes,  vires,  'cablea, 
fixtures,  iostrumeots,  macbinerr,  appliances, 
apparatna.  and  real  estate.  coDBtUutlng  a  plant 
for  the  traasniissioa  and  conreyaDce  of  tele- 
graph messages,  ivhich  said  telegraphic  plant 
extends  into  and  through  everj  sute  and  terri- 
tory of  the  United  Slates,  ihe  Dominion  of 
&}  Canada,  and  under  *Lhe  Atlantic  ocean  to 
England  and  to  Cuba;"  and  that  the  plaiotiff.  by 
reason  of  rigbts  under  contracts  witli  various 
persons  ancTcorporattoas  in  tbe  Doited  States 
and  in  other  parts  of  the  world,  and  under 
letters  patent  from  tbe  United  Slates,  and 
valusble  franchises  granied  by  the  United 
States  and  bv  New  York  and  other  states  uf 
6]tbe  Uaion,'butnot*bylDdiaQa,  and  by  many 
muoicipaliiiea  in  those  states,  and  Dj  the 
goTeromeots  of  England  and  Cuba,  was  "en- 
abled to  do  a  large  and  profitable  bualneas,  by 
and  by  means  of  said  telegraphic  plant,  and 
not  only  earn  aa  amount  which  would  be 
equivalent  to  rent  upon  said  property,  In  case 
the  same  was  owned  by  another  corporation 
and  leased  by  complaituot,  but  also  to  make 
ft  profit  for  complainant  in  addition  to  said 
■monnt  so  applicableasTeotofsnch  telegraphic 
plant." 

That  the  "portion  of  said  telegraphic  plant, 
situated  within  said  state  of  Indiana,  is  of  the 
actual  cash  value  of  $686,136,  tbe  said  cash 
value  being  ascertained  by  taking  the  cost  of 
original  constmctloD,  as  aearly  astbe  same  can 
be  ascertaiDed,  and  deducting  therefrom  a 
sum  partially  eqiul  to  the  depreciation  of  the 


plant;  and  could  be  replaced  by  an  entirely 
new  plant  of  the  same  extent  and  location, 
and  01  far  more  valuable  and  lasting  erial. 
for  the  sum  of  $1,228,835." 

That  the  pretended  statute  of  March  6, 18fi8, 
was  not  a  law  uf  the  state  of  Indiana  (for  rea- 
sons not  insisted  on  in  this  court),  and  that  on 
July  11,  1893,  the  plainlflr.  reserving  lU  righta 
to  contest  the  validity  of  that  statute,  flle<£ 
with  the  atiditor  of  tbe  state  a  statement  and 
return,  as  therelii  reaaired,— a  copy  of  wblcli 
was  annexed,  and  which  included  sutwiantialltr 
the  same  objectioas  as  were  stated  in  the  bill, 
and  showed  thct  the  entire  mileage  of  tbe  com- 
pany was  188,676  miles,  6,486  of  which  were 
in  tbe  state  of  Indiana;  that  it  had  no  real  es- 
tate, machinery,  and  appliances  In  lodtana 
subject  to  local  taxation;  that  the  cast  of  iis 
real  estate  In  other  states  was  $5,013.8^6,  and 
the  amount  of  its  outstanding  mortgage  bonds 
was  $1,311,000. 

That  tbe  state  board  of  tax  commissioners  on 
August  31,  181)8,  made  its  assessment  and  ral- 
uatfon  of  the  plaiotiCf's  property  in  Indiana, 
deducting  the  real  estate,  structures,  macbin- 
eiy,  and  apparatus  within  the  state  and  sub- 
ject to  local  taxstloD,  at  tbe  sum  of  •2,287,662, 
and  at  the  rate  of  $857  per  mile  of  telegraph 
line;  "and,  In  fixingsaid  valuation  upon  com- 
plsioant's  said  property  in  Indiana,  acted  under 
and  by  virtue  of  the  assumed  authority  of  said 
pretended  statute,  approved  March  6, 1803.  and 
placed  upon  complaiaant's  said  'property  [7 
additlonuTslaes.  beyond  the  tmecash  value  ol 
complainant's  said  property  as  measured 
the  coit  of  replacement  of  tbe  same,  making 


3M.  nienumberof  sham  of  oapltal  stook  Issued 
■Dd  outstandlnff.  and  ttie  par  or  face 'Value  of  caeh 
sluure. 

Sd.  Its  prlnolpal  ^ace  of  bustncsp. 

ttta.  Tbe  market  value  ol  said  shares  of  stook  on 
the  lit  day  of  April  next  preoedliw,  and  If  such 
shares  bave  no  market  value,  Uien  toe  actual  value 
tbereor. 

Seta.  The  real  estate,  stmotores,  maofatoerv.  fli- 
tnree,  and  appllaooes  owned  by  said  assocutUon, 
oompanr.  copartnersblp,  or  oorporatfon,  and  sut>> 
Jeot  to  local  tazatton  within  the  state,  and  tbe 
looatlon  and  assessed  raJue  tbereof  In  eaob  county 
or  towDship  where  tbe  same  Is  assessed  tor  local 
tszatioiL 

etb.  Tbe  speottlo  resl  estate,  togetber  with  tbe 
permaneot  UDprovements  ttiereoa,  owoed  br  such 
■SBOclatloo,  oompaay.  oopartnersblp,  or  oorpo ra- 
tion.  fdtuate  outside  tbe  state  of  Indiana  and  not 
dlreotly  used  tn  ttae  conduct  of  tbe  tnisiness,  with  a 
apeoiflo  description  of  escb  sucb  piece,  wbere 
located.  tbepurpoeerorwblohthesatnelsuKd,and 
ttae  Bum  St  wbtch  tbe  seme  is  aaseesed  for  taxation 
In  ttae  locality  where  situated. 

?tb.  All  mortgages  noon  tbe  wbole  or  any  part 
of  Its  property,  togetber  with  tbe  daces  and  amount 
thereof. 

BCb.  (a\  The  total  length  of  ttaeltnes  of  said  aMO- 

etatlon  or  company. 

(t>j  The  total  lenfftb  of  so  maoh«C  tbeir  lines  as  Is 
outaide  the  state  or  Indiana. 

(ci  The  lenfftb  of  tbe  lines  wltbtn  each  of  tbe 
oounttei  and  townshlDs  within  the  state  of  lodtana. 

Bee.  5.  Upon  tbe  flllnfrof  sucb  statements,  tbe 
auditor  of  state  shall  examine  them,  and  each  of 
them,  and  if  beshsll  deem  tbe  same  loeulSolent.  or 
In  case  be  Bball  deem  that  other  information  la  re- 
quisite, be  shall  require  sucb  offloer  to  make  such 
other  and  further  atatemetits  as  said  auditor  uf 
■late  may  call  tor.  In  onse  of  the  failure  or  refusal 
of  anv  aflBooIatlon.  oompnnT,  copartnership,  or  cor- 
poration to  make  out  and  fieltver  to  tbe  auditor  of 
state  anv  atntement  or  statements  required  bv  this 
acts  such  association,  oompany,  <X)|iartnersbip.  or 
corporation  ahall  forfeit  and  pay  to  the  state  of 
Indiana  dOO  for  each  addltiomu  day  auoh  report  Is 
delayed  beyond  tbe  1st  day  of  June,  to  be  sued  and 

60 


reooveced  Inany  ptuper  form  of  action.  In  the  name 
of  the  sute  of  inalana,  on  tbe  relatlw  of  tbe 
auditor  of  stale,  andsixb  penalty,  when  colleeted. 
sliaU  IwmId  tnto  thegeneral  fund  of  tbe  stale. 

Bec.6.  upoD  tbe  meeting  of  the  state  board  of 
tax  oommlssloaers  for  tbe  purpoee  of  asKsslnir 
railroad  and  other  property,  said  auditor  of  state 
shall  lay  such  statemeots,  with  aucb  iDfOrmatioD  as 
may  bave  been  f umfsbed  htm,  before  said  tioard 
of  tax  commissioners,  who  sball  thereupon  value 
and  assess  the  property  of  each  associatloo.  oom- 
pany, oopartoersbip,  or  oorporatlon  la  the  manoer 
berrioafter  set  forth,  after  examlnlos  suob  itate- 
meote.  and  after  asoertalnlnfr  tbe  rulue  of  suob 
properties  therefrom,  and  from  such  other  Infor^ 
matlon  as  they  may  bave  or  ol>tain.  For  ttiat  pur- 
pose tbey  may  require  the  agents  or  offloeia  of  said 
association,  oompany,  oopurtnership.  or  oorpora- 
tlOQ  to  appear  before  them  with  such  t>ooln.  psper% 
or  statemeots  as  tbey  may  require;  or  they  may  re- 
quire addltiooat  statements  to  be  made  to  tbeoi. 
and  may  oompel  tbe  atteadauce  of  witoeases  in  case 
tbey  sball  deem  It  necessary  to  enable  them  to 
asoertnin  tbe  true  cash  value  of  sucb  property. 

Bee.  7.  Sold  state  board  of  tax  commlBSloners  stuUl 
first  ascertain  the  true  oaeh  vol  ue  of  t  he  enttreprop- 
erty  owned  by  said  aesooiatloo.  oomiiaoy.  oopart- 
nenhlp.orOQrporatlon  from  said  statemeots  or  oth- 
erwise, torthat  purpose  takltig  tbe  agRregate  value 
of  all  tbe  sharee  of  caplul  stock,  la  case  said  shares 
have  a  market  value,  and  In  case  tbey  have  nooe. 
taking  the  actual  value  thereof  or  of  tbe  capital  of 
said  BSBOdation.  company,  copartnership,  or  cor- 
poration. In  whatever  manner  tbe  same  fa  divided. 
In  case  no  sharee  of  capital  stock  bave  been  Issued-. 
Provided,  however,  that  In  cose  tho  whole  or  any 
portion  of  the  property  of  such  association,  oom- 
pany, ooMTtneTship.  or  corporation  shall  i>e  en- 
cumbered by  a  mi>rtffage  or  moruiaKes,  such  tx>ard 
Shalt  ascertain  the  true  cash  valueuf  such  property 
br  adding  to  the  market  value  nt  the  atrfrregate 
shares  of  stock,  or  to  tbe  value  of  tbe  capital.  In 
case  there  shall  be  no  such  shares,  the  aggregate 
amounts  of  sucb  mortgage  or  mortgages,  and  the 
result  shall  be  deemed  and  treate'1  as  the  true  cash 
value  of  tbe  property  of  suob  assooiail'to,  oompany. 
oopartnerstalp,  or  corporation.  Suob  board  ut  tax 
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Kuoaabk  anowanoes  for  deterlorsUoa,  add- 
loff  vftlaea  of  complaiDanfabuaiDesfl.  property, 
aod  ffoodvitl,  both  io  aod  outside  of  iDdiana, 
and  fraDchbea  granted  by  the  state  of  New 
York,  tbe  Coited  States  aod  foreign  coantries: 
and  ill  witness  thereof  caused  \o  be  entered 
apott  tbe  official  record  of  said  board,  required 
law  to  be  kept  by  laid  board,  on  aaid  An- 
nst  21, 18M,  toe  foUowiDgauteowDt  and  cer- 
Uflcate: 

"  'In  Bccordaooe  witb  tbe  nqairemeots  of 
the  act  of  tbe  general  assembly  of  tbe  state  of 
Indiana,  approved  March  0,  1898,  the  state 
board  of  tax  commissionera,  after  full  consid- 
•ratloD,  does  hereby  assess  and  Talue  telegraph, 
telephone,  palace  car,  sleeping  car,  drawing- 
room  car,  dining  car,  express,  and  fast  freight, 
joint  tU)Ck  asBOciatirais,  companies,  copartner- 
ships and  corporaliooB  transactiog  business  in 
the  state  of  Indiana,  which  assessment  and 
valuation  are  , as  follows,  to  wit:  Assessment 
and  valuaUon  of  telegraph  aod  telephone  com- 
panies in  tbe  state  of  Indiana  by  the  state 
Doard  of  tax  commissioners  for  the  year  1898, 
exclnsive  of  real  estate,  siructares.  machioery, 
fixtures  aod  appliances  subject  to  lo(^  taxa- 
tion within  the  state.'  "  Tbe  first  line  under 
that  beading  was:  "Weatein  Union  Tele- 
graph Company.  Miles.  6.486.  Perlnil^9867. 
Total,  $2,m,m" 

"That  the  state  board  of  tax  commissionera, 
during  Ita  aaid  session  in  tbe  year  1693,  did  not 
attempt  to  specify  or  describe  the  property  of 
complainant,  falling  within  the  dMcription  of 
real  estate,  atntcturea,  macbineiy,  ud  appli- 
ances aubject  to  local  taxation. 


"That,  in  making  said  assessment,  aaid  statt 
board  of  tax  commissioners  assumed  to  take  as 
tbe  basis  thereof  the  value  of  the  entire  capita 
stock  of  complaioant,  at  a  valuation  per  sbara 
based  upon  the  price  of  tbe  shares  of  com- 
plaioant s  capital  stock  dealt  in  in  the  stock  ex' 
change  market  of  New  York  dty,  dividing 
such  aggregate  value  hy  the  total  number  of 
miles  oftelegrapb  line  of  complaioant,  wher- 
ever situated,  and  both  in  and  outside  of 
Indiana,  and  thereby  obtaining  a  pretended 
valuation  per  mile  of  tbe  telegraph  line  of 
'complainant,  amduotlog  to  tbe  said  sum  of  [S 
$807  per  mile,  which  eald  pretended  valuation 
per  mile  said  board,  acting  under  the  autUbr- 
ity  of  said  pretended  statute,  imputed  to  and 
imposed  upon  each  mile  of  the  whole  nums 
ber  of  complainant's  telegraph  line  in  Indiana, 
thereby  imputing  to  and  Imposing  tipon  tbe 
whole  telegraph  lioe  of  complainant  In  Indiana, 
which  is  of  tbe  length  of  6,486  miles,  said  pre- 
tended valuation  of  $2,287,652,  which  said 

eretended  valuation  Is  grossly  excessive  aod  tai 
eyood  tbe  true  cash  value  of  complainant'a 
said  propertv  in  Indiana. 

'  "That  said  state  txwrd  of  tax  commissionera, 
in  reaching  said  valuation  of  complaloant'a 
said  property  in  Indiana,  did  not  consider  and 
assess  the  value  of  the  property  of  complainant 
situated  in  Indiana,  otherwise  than  pursuing 
the  requirements  of  aaid  pretended  statute. 

"That  neither  on  April  1,  1898,  nor  at  any 
time  prior  or  subsequent  thereto,  was  there 
any  market  value  for  all  the  shares  of  tbe  capi- 
tal stock  of  complainant;"  that  tbe  whole 
number  of  alnree  was  948,200,  of  the  par  Talue 


commlsstooen  sliall.  for  tbe  purpose  at  asoertaln- 
iag  tbe  true  oasb  value  of  tbe  propertj  within  tbe 
state  of  iDdlvna,  next  Moertafa,  from  suoh  state- 
meots  or  oiberwiM,  ibeBsseesed  value  for  tuatlou. 
In  the  looBltilea  where  tbe  same  is  situated,  of  the 
■everal  pleoes  of  real  estate  situate  wftbout  the 
ktate  of  IntHana  and  not  spedflcaltj'  used  Id  tbe 
g«uenil  twslncas  of  sueb  ussoRiBtloDs,  oompanles, 
ooparoenblpa,  or  oorporatloas,  wblob  said  asseeeed 
valuea  for  tazHtlon  sball  be  br  satd  tmard  deducted 
from  the  ktom  value  of  the  property  as  above 
asrnrtaloea.  Said  Mateboanloftaxoomailniooera 
shall  next  asceniilD  and  BasesB  tbe  true  cash  value 
of  the  property  of  snob  aaeociBtioaf,  onmnanles, 
oopartnersbipa.  or  eorporattooB  within  tbe  state  or 
TndlaDa,  by  taUoff  toe  propcnrtkm  of  the  wbola 
aKprefate  value  of  saM  assoctatlons,  oompantea. 
oopartoersbips.  or  eorporations.  as  above  Bsoer- 
tatoed.  alter  deducting  the  aaaeased  value  of  sueb 
real  estate  wltbont  the  state,  which  the  lenirth  of 
tbe  IfaieBOf  safd  asBOOtatfons,  compaDles.  copartoer- 
•hipB,  or  corporations  In  tbe  oase  of  teleerapb  and 
trlephoDe  companies  within  the  state  or  ludlana 
bears  to  tbe  total  length  of  the  Itaet  thereof:  and 
In  the  case  of  palace,  drawioff-room,  gleeplns, 
dlnlnir.  or  cbair  car  companiea,  tbe  proportion  aball 
be  tbe  proportioo  of  such  aaRresate  value,  after 
■ucb  deductlODs,  which  the  lenirtb  of  the  Hues 
wlibtn  tbe  state,  uver  which  said  cars  are  run, 
bean  to  tbe  lenrth  of  the  whole  Unes  over  which 
aaid  cars  are  ma:  and  In  the  case  of  express  com- 

KDles,  tbe  proportion  Bfaall  be  tbe  proportion  of 
)  whole  Bfrrreaate  value,  after  such  deductions, 
wbleta  ttte  length  or  tbe  lines  or  routes  within  the 
SUte  oC  Indiana  bears  to  tbe  wbote  lenetb  of  tbe 
Ifnes  or  routes  of  suoh  aasoclBtlODs.  companies,  on- 
partnenblps,  or  oorporaUona:  and  such  amount  so 
ascertained  shall  be  deemed  and  held  aa  the  entire 
value  of  tbe  property  of  said  aasoclatlons.  com- 
panies, oopartnerahtpa,  or  corporations  within  the 
state  of  Indiana.  From  tbe  entire  value  of  the 
property  within  tbe  state,  so  ascertained,  there 
■ball  be  deducted,  t>y  said  board,  the  assessed  value 
for  taxation  of  all  tbe  real  estate,  etmolures, 
machinery,  and  appUanoea  wltbln  tbe  state  and 
■abject  to  loeal  taxation  tn  tbe  oonntlea  and  town- 
sbtps  as  berelDbeforadflsorlbed  In  Item  No.  fioC  H 1- 
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1  of  this  aot;  and  tbe  resMue  of  saiA  value  so  asoer- 
talned,  after  deduotios  tlieiefrom  tbe  aaaeased 
value  of  auob  local  properttea,  shall  tie,  by  saM 
tKtard,  assessed  to  safd assootatioo. 

Sec.  8.  Said  stale  board  of  tax  oommtssloneia 
abaJI  thereupoD  ascertain  tbe  value  per  mile  of  the 
properly  wlttafn  the  state  by  dlrldlDg  the  total 
value,  as  above  ascertained,  after  deouctinir  tbe 
Bpeoltio  properties  locally  assessed  within  the  stare, 
by  tbe  number  of  miles  within  the  state:  and  tbe  re- 
suit  shall  be  deemed  and  held  se  the  value  per  mile 
of  tbe  property  of  such  assooletion,  oompany,  oo- 
partnetsblp,  or  oorporation  wltbln  tbe  state  oC  In- 
diana. 

Sec  9.  Bald  state  board  of  tax  oommbnIonerB 
■halt  thereupon,  for  the  purpose  of  determlnloff 
what  amount  tfball  be  assessed  by  tt  to  said  aasoda* 
tioo,  company,  oopartnersbip,  or  oorporation  in 
eaoh  county  in  tbe  state  ttaroiiffh.  across.  Into,  or 
over  wblcb  tbe  lioe  of  aatd  assoolatlon,  company, 
copartnership,  or  corporation  exteodt,  multiply 
tbe  value  per  mile,  as  above  ascertained.  1^  the 
Dumber  of  miles  In  each  of  suoh  oountlea,  as  re- 
ported In  aaid  statements  or  as  otberwiee  aaoar- 
tained,  and  tbe  result  thereof  shall  be,  by  asM 
board,  oertlfied  to  tbe  auditor  of  state,  who  aball 
thereuixnt  certitf  the  same  to  tbe  auditors,  re> 
spectlvely,  of  the  several  counties  through,  into, 
over,  or  aoroaa  which  tbe  llnea  or  routes  of  said  aa- 
eocfatlon.  oompany,  oopartnersbip,  or  corpora  Son 
extend:  and  suoh  audltoTs  shall  apportion  the 
amount  oertlfied  for  tbeir  couottes,  respeotffelyt 
amona  the  aeveral  towDsblpa  loto,  tbrouvh,  over, 
or  across  whtota  soob  lines  or  routes  extend,  in  pro- 
portion to  the  leoBth  of  the  bnea  In  mob  town- 
ships. 

Sec  10.  To  enable  said  county  auditors  to  prop- 
erly aptwrtlon  tbe  assessments  between  tbe  several 
towDBhlpa.  tbey  are  autborixed  to  require  tbe 
esBntof  Bald  association  or  company  to  report  to 
them,  respectively,  under  oath,  the  lenath  of  tbe 
Ilnf>Bin  each  township:  aod  tbe  auditor  Bhall  there- 
upon add  to  the  value  so  apportioned  tbe  asfeeeed 
valuation  of  tbe  real  eetate,  structures,  machinery, 
flzturee.  and  appliaooes  situated  in  any  township, 
and  extend  tbe  taxea  thereon  tqion  tbe  dupHcatea. 
aa  In  other  oasea. 
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of  $100  each;  that  the  number  of  shares  sold 
or  speculated  In  on  April  1,  1898.  on  the  New 
York  sto^  exchange,  was  1,168  shares,  at  the 
average  price  of  $M.60,  and  only  a  part  of  tbose 
was  actually  dellTered;  and  that  the  price  so 
obtained  did  not  fairiy  represent  the  actual 
▼aiue  of  the  plaintiff's  property. 

"That  any  price  at  which  any  or  all  shares 
of  complainant  might  be  sold,  oy  any  holder 
or  holders  thereof,  whether  sucb  price  be  cal' 
dilated  upon  any  market  value  or  upon  actual 
yalue,  includes,  amongst  other  thtoss.  a  con- 
rideratloo  of  franchises  of  great  value  owned 
or  exercised  by  complainant,  granted  by  the 
state  of  New  York,  by  the  United  States,  by 
Canada,  by  Oreat  Britain,  by  Gaba,  and 
other  states,  countries,  and  municliwHties;  a 
consideration  of  complaiDant's  goodwill,  its 
past  earnings  from  every  source,  its  prolmble 
lotnie  earoingg  from  every  soaree,  the  busl- 
nm  ftUUty,  enterprise,  and  skill  of  the  present 
managers  of  complainant's  business,  the  prob- 
lUtle  continuance  of  business  ability,  enterprise, 
and  ekill  in  the  future  management  of  com- 

Salnant's  business;  the  contract  and  other  re- 
JlatioDS  of  complaloaDt  to  powerful  'railroad, 
telepbone,  and  caUe  companies;  a  conddera- 
tl<m  of  the  real  estate  of  complainant  situated 
in  the  city  of  New  York,  which  Is  of  great 
value,  to  wit,  of  the  value  of  $8,600,000,  and 
In  the  city  of  Chicago,  which  is  of  great  value, 
to  wit,  of  the  value  of  $1.700,0(KI.  and  of  the 
real  ' estate  of  complainant  of  great  value,  sit- 
nated  in  many  other  states  and  couotries,  none 
of  which  ts  slttuted  in  the  state  of  Indiana;  as 
well  as  the  coodderatlon  of  the  actual  value  of 
all  complaioant's  telegraph  lines,  poles,  wires, 
conduits.  Instruments,  appliances,  and  office 
furniiare,  including  that  which  is  situated  In 
Indiana  and  taxable  by  the  state  of  Indiana. 

"That,  In  estimating  soch  market  or  actual 
value  of  the  shares  of  the  stock  of  comptaiD- 
ant,  the  values  of  said  intangible  francbises. 
rights,  contracts,  earnings,  business,  business 
ability,  enterprise,  skill,  and  maoagement,  and 
goodwill,  and  of  all  said  real  and  personal 
estate  of  complaiDaQt,  are  blended  so  as  to 
render  ft  impossible  to  separate  and  distin- 
guish the  portions  of  value  applicable  to  any 
or  each  of  said  duneots  of  value  of  said 
shares. " 

That  the  plaintiff  was  the  owner  of  many 
thousand  mllea  of  telegraph  In  the  states  of 
Massachusetts,  New  York,  PeansyWania,  and 
New  Jersey,  and  In  other  densely  populated 
portions  of  the  United  States,  of  the  cost  and 
value  of  $2,500  per  mile  on  the  average,  and 
vequiring  great  expenditures  for  the  mainte- 
nance thereof;  of  many  thousand  miles  of  cable 
tinder  the  bisb  seas,  of  the  cost  and  value  of 
$8,000  per  mile  on  the  average;  and  of  many 
thousands  of  mites  of  telegraph  in  uninhabited 
or  sparsely  Inhabited  portions  of  the  United 
States  and  Mexico.which.  by  reason  of  the  great 
cost  of  tr^^nsportatioa  of  material,  and  cost  of 
maintenance,  were  of  great  cost  and  value;  that 
all  the  plaintiff's  lines  In  the  state  of  Indiana,  by 
reason  of  the  proximity  to  supplies  of  material, 
and  the  very  cheap  transportation,  were  of 
minimum  value,  as  compared  with  the  plain- 
tiff's lines  situated  elsewhere;  and  that,  by 
reason  of  these  facts,  the.  average  mile  of  the 
telegraph  line  of  the  plaintiff  In  Indiana  was 


of  the  value  of  40  per  cent  of  the  value  of  the 
average  mile  of  the  whole  line  situated  outside 
of  the  state  of  Indiana,  reckoning  sucb  value 
*upon  thecostof  coostriiellou  and  malntea-  [  lO 
ance,  and  making  allowance  for  deterioration. 

That  66  per  cent  of  the  plaintiff's  whole 
business  in  transmitting  tele^^pbic  messages, 
and  60  per  cent  of  its  busme-s  In  the  state 
of  Indiana,  was  interstate  and  international 
business;  and  that  the  average  net  earnings  of 
a  mile  of  the  Hoe  in  the  state  of  Indiana 
amounted  to  only  60  per  cent  of  the  net  earn- 
ings of  the  average  mue  of  its  line  outside  of 
the  state. 

That  the  plainttff  duly  accepted  the  provi- 
sions of  the  act  of  Congress  of  July  24,  1866. 
chap.  230,  now  U.  S.  Rev.  But.  5268, 
5269;  that  all  the  telegraph  lines  owned  or 
operated  by  the  plaintiff  in  Indiana  were  con* 
structed  upon  fsiliDads.  streets,  and  other  post 
roads  of  the  United  States,  and  therelqr  the 
plaintiff  was  an  agent  of  the  United  States  in 
the  transmission  of  intelligence  by  electricity; 
and  that  the  statute  of  Indiana  of  March  0, 
1803,  and  the  anessment  of  the  valuation  of 
the  plaintiff's  property  under  that  statute  ren- 
dered its  property  In  Indiana  substsntlallf 
valueless,  and  prevented  It  from  performing  m 
obligations  to  tbe  United  States. 

That  much  of  the  pl^ntiff's  capital  stock,  to 
the  amount  of  $7,683,280,  "is  Invested  In  and 
represented  by  tbe  capital  stock  and  bonds  of 
other  telegraph  and  telephone  corporations, 
whose  telegraph  or  telephone  plants  are  leased 
to  or  operated  by  complainant,  which  said  tel- 
egraph or  telephone  corporations  possess  no 
proper^  in  the  state  of  Indiana,  and  do  not 
own  or  use  any  franchise  granted  by  the  state 
of  Indiana,  and  are  wholly  siloatea  outside  of 
the  state  of  Indiana. 

"That  the  attempted  and  pretended  valua- 
tion of  complainant's  said  property  by  said 
state  hoard  of  tax  commlssionera.  In  manner 
aforesaid,  upon  tbe  value  of  complainant's 
shares  of  stock,  whether  said  board  pretended 
to  value  said  property  upon  a  basis  which  in- 
cluded the  consiaeratioo  or  estimation  of  mar- 
ket value  or  actual  value  of  the  shares  of  stock 
of  complainant,  necessarily  includes,  and  doea 
in  fact  include,  values  which  are  no  part  of 
the  true  cash  value  of  the  property  of  com- 
plainant in  Indiana;  but  are  imputed  and  ficti- 
tious values  "distributed  to  complainant's  [11 
said  propertyin  Indiana,  as  portions  of  tbe  value 
of  the  business,  business  ability, eoterprise.and 
skill  of  complainant,  of  the  real  and  personal 
estate  owned  and  leased  by  complainaot  and 
outside  of  the  state  of  Inalana,  and  of  com- 
plainants frwuch^  granted  by  states  other 
than  Indiana  and  municipalities  outside  of 
Indiana  and  1^  the  United  States  and  by  for- 
eign states  and  nations,  and  of  the  contract 
relations  and  other  relations  existing  between 
compTainanl  and  other  corporations,  all  of 
which  said  property,  things  in  action,  and  other 
thlugs  and  matters  of  value,  are  beyond  the 
jurisdiction  of  the  state  of  Indiana,  whether 
for  the  purpose  of  taxation  or  for  any  other 
purpose." 

That  tbe  auditor  of  the  state,  on  September 
15,  1898,  certified  the  valuation  aforesaid  to 
the  auditors  of  the  counties  through  which  tbe 
plaintUb'  telegraph  lines  extended;  and  that  the 
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oooDty  auditors  were  engaged  bi  ^iportloidng 
aod  distribaUng  the  same  among  the  town- 
ahipe,  and  were  preparing  to  deliver  tax  daplt 
cates  to  tbe  county  ireaaurers,  to  tbe  end  that 
tbev  mlgbt  collect  tbe  tax  from  tbe  plaintiff. 

That  the  statute  of  1898.  chap.  171,  wascon- 
trary  to  tbe  Coostitutlos  of  Indiana  io  various 
panicnlars  pointed  oat  (but  notnow  relied  on), 
and  that  this  statute,  aod  the  asseaament  and 
valaaUon  of  the  plaintiff's  proper^  by  tbe  state 
board  of  tax  commissioners  in  compliance 
with  its  provisions,  levied  a  tax  upon  interstate 
aod  international  commerce,  in  violation  of  U. 
S.  Const,  art.  1,  §  8,  and  deprived  tbe  plaintiff 
of  iiB  property  without  due  process  of  law,  and 
denied  it  the  equal  protection  of  the  laws,  in 
TiolatioD  of  the  14th  Amendment  to  the  Gon- 
■diutlon. 

The  defendants  demnrred  generally  to  the 
bill.  Tbe  court  sostained  the  demurrer,  and. 
the  plaintiff  decllntne  to  amend  fu  bill,  entered 
final  judgment  for  the  defendants.  The  plain- 
tiff appealed  to  tbe  supreme  court  of  Indiana. 
mhUib  affirmed  tbe  Judgment.  141  Ind.  281. 
Tbe  plaintiff  thereupon  ined  oat  thla  writ  of 
error. 

Mestrt.  John  F.  Dillon,  Btuh  TOi 

AipluuM  B.  Snow,  WOUmi  Brown,  and 
W.  WeUM.  for  plaintiff  in  error: 

In  tbe  method  of  valuation  prescribed  by 
the  statute  and  io  the  assessment  now  In  ques- 
tion actually  made  by  the  board  of  assessors 

{tursubut  to  the  statute  there  was  necesssrily 
Deluded  a  valuation  of  the  Federal  franchises 
of  tbe  plaintiff  In  error,  which  Federal  fran- 
chises, or  the  value  thereof,  are  not  taxable  by 
the  state  of  Indiana. 

Penaaeola  TOeg.  Co.  t.  Wettern  U.  Tdeg.  Co. 
BS  U.  8. 1  (84:  708);  California  v.  Omtral  P. 
B.  Co.  -iSnXi.S.  150).  8  Inters.  Com. 

Bep.  153;  Minot  v.  Philadelphia.  W.  A  B.  R, 
Co.  C'Delnware  R.  Taif')  85  U.  8.  18  Wall 
206  (21:  888);  Taylor  v.  Seeor  ("State  R.  Tax 
Caae^')  93  U.  S.  975  (28:  668);  Weifem  XT. 
TOtg.  Co.  V.  MaMmehvHttt,  135  U.  S.  580(81: 
790):  Mauaekvtetu  v.  Wutern  U.  Tdeg.  Co. 
141  17.  8.  40  (8S:  638);  PeopU.  Union  ZVusf 
Co  ,  v.  CoUman.  126  N.  T.  483,  18  L.  R.  A. 
762:  PeopU.  Manhattan  R.  Co..  v.  Barker,!^ 
N.  y.  804;  MeCultocli  v.  Maryland,  17  U.  8. 4 
Wheat.  816  (4:  579);  OAom  v.  Bank  of  United 
atatet,  22  U.  S  9  Wheat.  788  (6:  204);  Brown 
V.  Maryland,  25  U.  8.  13  Wheat.  419  (6:  678); 
Thammm  v.  Union  P.  R.  Co.  76  U.  8.  9  Wall. 
679  (19:  7921;  Union  P.  R  Co.  v.  Pmitton,  85 
U.  S.  16  Wall.  5  (21:  787);  PuUman  Palace 
Car  Co.  V.  Ptnntyltania,  141  U.  t).  84(36:  621), 
Sinters.  Com.  Hep.  595;  Pottal  TeUg.  Cable 
Co.  V.  Adamt,  155  U.  8. 688(89:  811),  6  Inters. 
Com.  Kep.  1. 

If  the  tax  levied  by  a  state  is  upon  a  Federal 
"franchise"  it  is  settled  that  it  is  naconsUto- 
tkmal. 

We^on  T.  Chartnton,.  27  U.  8.  8  Pet.  440 
(7:  481). 

Nor  is  the  Western  Union  Telegraph  Com- 

5 any.  having  accepted  the  act  of  Congress  of 
uly  24,  1866,  subject  to  bara  imposed  on  It 
n  license  tax  by  tbe  stale  of  Indiana. 

Leloup  Y.  PM(!f  MobiU.  187  U.  8.  MO  (88: 
811).  8  InleiB.  Com.  Bep.  1S4;  JOtr  v.  Twe, 
128  n.  a  189  (B8:  868},  8  Inters.  Com.  Bep. 
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841:  Wttten  U.  TOeg.  Co.  t.  8»a^,  188  U.  8. 
478  (88:  408),  ajjiters.  Com.  Rep.  726;  Ltrng^. 
Michigan,  186  U.  8.  106  (84:  15SJ,  8  Inters. 
Com.  Sep.  148. 

A  stete  may  tax  tbe  "property**  of  a  corpo- 
ration having  a  Federal  franchise,  bnt  it  cannot 
tax  tbe  "Federal  franchises"  of  a  corporaiion. 

Oal^omia  v.  Central  P.  R.  Co.  127  0.  8.  1 
(88:  160),  8  Inters.  Com.  Rep.  ISa 

Clearlv  such  a  tax  on  the  Federal  franchise 
of  the  Western  Union  Company  would  be  void. 
Is  It  any  less  invalid  by  being  (as  In  this  case) 
included  In  a  general  assessment  in  which  tbe 
value  of  tbe  "franchises"  and  of  the  "prc^rty" 
of  tbe  company  are  combined. 

None  of  tbe  cases  cited  bgr  the  attorney  gen- 
eral of  Indiana  so  hold. 

Buch  a  holding  is  In  conflict  with  tbe  de- 
cisions or  the  principle  of  tbe  decisions  of  this 
court  in  tbe  following  cases. 

Murray  v.  OharU»ion,  96  U.  a  482(34:700); 
New  Tork  v.  New  Tork  Tax  Oomn.  07  U.  a  3 
Black.  620  (17:  451);  Sew  Tork  t.  New  Tork 
Taof  Cotnr$.  ("Bank  Ta»  OisO  89  U.  8.  8 
Wall.  800  (17:  798). 

The  necessary  effect  of  the  method  of  taxa- 
tion adopted  by  tbe  taxing  authorities  of  In- 
diana io  this  case  was  to  bring  within  tbe 
operation  of  the  statute  of  Indiana  property, 
or  the  value  of  property,  of  the  telegraph  com- 
pany outside  of  the  stete  of  Indiana.  Such 
taxation  cannot  be  deemed  due  process  of  law 
under  the  14tb  Ameodment  to  tbe  Constitution 
of  tbe  United  Steles;  aod  therefore  the  stat- 
ute requiring  or  permitting  such  a  mode  of 
assessmeot,  and  the  assessment  made  under  it, 
must  be  treated  as  unconstitutional  and  void. 

Cleveland,  C.  O.  d  St.  L.  R  Co.  v.  Baekue, 
164  U.  8.  446  (88:  1046),  4  Inters.  Com.  Bep. 
077;  ntttburg,  O.O.Aat.L.B.Co,f,  Badau, 
164  U.  B.  431  (88:  1088). 

Tbe  case  at  bar  Is  distinguishable  from  and 
not  controlled  by  tbe  Indiana  railway  cases. 

Glete'and,  0.  C.  A  St.  L.  R.  Co.  v.  Baekue, 
and  Pitttburg.  O.  0.  ASL  L.  a,Co.Y.  Baektu, 
»ypra. 

The  mode  prescribed  or  allowed  by  the  stat- 
ute (act  of  March  9,  1893,  ^  7),  vw..  tbe  market 
value  of  its  shares,  etc.,  for  ascerteintng  the 
true  cash  valuation  of  the  entire  property  of 
the  plaintiff  in  error,  which  mode  it  Is  admitted 
on  the  record  was  followed  by  the  tax  commis- 
sioners of  Indiana  In  arrivlngat  the  assessment 
now  complained  of,  is  a  mode  under  which,  as 
applied  to  the  plaintiff  in  error,  it  is  legally 
impossible  that  it  should  result  in  ascertaining 
the  true  cash  value  of  the  property  of  tbe  plain- 
tiff in  error  witbin  tbe  stete  of  Indiana,  and 
therefore  such  assessment  upon  the  plaintiff  in 
error  (which  is  a  Federal  a^ocy  and  engaged 
in  interstate  commerce),  is  in  violation  of  tbe 
commerce  clause  of  tbe  Constita^oa  and  of  the 
14th  Amendment  thereto. 

Mmr$  Willlua  A.  Kcteluun.  Attorney 
General  of  Indiana,  Jndeon  and 
Aloneo  Greene  Smith,  for  defendaotein  error: 

The  act  of  March  6,  1691,  concerning  taxa- 
tion, etc.  (Acts  of  1891.  pp.  199-291;  Bums* 
Anno.  Rev.  of  1884,  84(W«(  and  tbe  act 
of  March  6, 1898,  sopj^ementary  to  and  amen- 
datory thereof  (Acts  of  1898,  pp.  874-888; 
Bums^  Anno.  Ber.  ftf  1894,  S&  8U4-8600).  are 
in  pari  materia  and  sbomd  be  construed  to- 
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getber  as  a  bomogeoeous  system  providing  for 
the  taxation  of  all  property  in  tbe  state. 

Waiem  O.  Tel^.  Ga.  t.  Taggart,  141  Ind. 
281. 

Therefore  the  oonalitutioDali^  of  tbe  act  of 
March  6. 1893,  cannot  be  considered  as  pro- 
Tiding  a  aeparate  system  entirely  diatioct  from 
the  act  of  March  6,  1891. 

So  construed,  tbe  legislation  attacked  in  this 
action  ia  valid  and  constitutional,  and  ia  not 
•ubject  to  tbe  objection  tendered  by  the  mm- 
plaint  of  the  plaloliS  in  error. 

By  such  legislation  and  the  action  of  the  state 
board  of  tax  commissioners  in  compliance 
therewith  the  plainti£F  in  error  was  deprived 
of  Its  property  without  due  process  of  law. 

By  such  legialation  and  tbe  action  of  the  a'ate 
board  in  compliance  therewith  the  plaintiff  in 
orror  was  deprived  of  the  equal  protection  of 
the  laws. 

By  audi  legislation  and  tbe  action  of  the 
state  board  in  rompliance  therewith  the  slate 
of  Indiana  had  levied  a  duty  on  imports. 

By  such  legislation  and  tbe  action  of  tbe  state 
Iwanl  In  compliance  therewith  tbe  slate  of 
Indiana  had  levied  a  tax  either  upon  Interstate 
or  foreign  commerce. 

Taplor  V.  Seeor  ("Stale  R.  Tax  Cate^')  92  V.  S. 
57B  {28:  668);  Cincinnati,  2f.  0.  di  T.  P,  H.  Co. 
V.  Kentucky  ("Kentueky  R.  Tarn  Oa$e»")  115 
Xr.  a  321  (29:  4U);  PitUburg,  (7.  O.  &  St.  L. 
R.  Co,  T.  Backut,  154  U.  8.  481,  488,  489 
(88:  1038,  1U40). 

The  system  of  assessing  and  levying  a  tax 
upon  property  that  has  a  unity  of  character, 
existence,  and  operation  in  several  states,  based 
upon  tbe  proportion  that  the  milesee  witbtn 
bears  to  the  mileage  without  thealate.  is  In 
accord  with  the  requirements  of  tbe  TTnlted 
Stales  Consdtuiioo. 

Watern  U.  TeUg.  Co.  v.  Mamekiuettt,  125 
U.  8.  580  <8l:  79i));  PuUman  Palace  Car  Co.  v. 
Sayirard,  181  U.  S.  86  (85:  631);  Maxaaehvtetta 
T.  Weitem  V.  Tdeg,  Va,  141  U.  8.  40(85:  628); 
PuUman  Palace  Car  Co.  v.  Pgnniykania,  141 
U.  8.  18  (85:618),  3  Inters.  Com.  Rep.  595. 

Whether  it  ia  or  not,  tbe  statutes  of  tbe  state 
of  Indiana,  providing  for  the  assessment  of 
tel^rapb,  telephone,  etc.,  companies,  does  not 
require  or  permit  the  state  board  of  tax  com- 
musioners  to  assess  a  valuation  based  only  on 
the  proportion  that  tbe  mileage  within  bears  to 
tbe  mileage  without  the  stale,  but  requires  It 
to  assess  and  determine  tbe  true  cash  value 
of  the  property  within  the  state,  and  in  such 
assessment  permits  and  requires  the  board  to 
take  into  consideration  such  proportion  upon 
the  mileage  basis,  with  all  otber  matters  that 
will  eoabTe  it  to  ascertain  and  determine  the 
true  cash  value  of  tbe  properly  to  be  assessed. 

Weaiern  U.  Teleg.  Co.  v.  Bendermm,  68  Fed. 
Rep.  6»9. 

.The  value  of  any  given  piece  of  property  is 
not  necebsarfly  properly  reiffesented  by  the  cost 
of  constructioo  less  the  aepcedation  that  has 
taken  place  since  the  original  construction. 

Columima  Southern  &  Oo.  v.  Wrighi,  151  U. 
8.  470(38:240). 

The  value  of  any  given  piece  of  property  is 
not  necessarily  to  be  determined  by  the  cost  of 
temduciion  or  rndacement. 

Enentlal  Ingredients  to  be  considered  tn  do- 
termintog  the  vatne  of  any  proper^  are  the 
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uses  to  which  It  can  be  put,  its  surrouadings. 
whether  It  can  or  cannot  be  made  to  produce 
earnings  In  its  ordinary  operation,  and  »  valu- 
ation made  after  considering  these  in  connec- 
tion with  such  other  matters  as  tend  to  show 
the  value  cannot  be  said  to  be  a  valuation  of 
the  earnings,  the  income,  or  the  surrouodiaga. 

Cotumbui  Southern  R.  Co.  v.  Wrig/it.  161 U. 
S.  4T0  (88: 240);  Cleteland,  C.  O.ASt.L.  It  Co. 
T.  Backue,  164  U.  ti.  489  (88:  1041).  4  Inters. 
Com.  Rep.  677:  CUtdand,  G.G,ASt.L.B.  Co. 
V.  Baekue,  188  Ind.  618,  18  L.  B.  A.  789. 

A  telegraph  company  is  as  esseatlally  and 
properly  a  unit  in  its  existence  and  operation 
as  a  railroad  company,  and  in  order  to  prop- 
erly ascertain  the  value  to  be  placed  thereon 
it  la  proper  to  pursue  tbe  same  methods  and 
apply  tbe  same  principles  that  have  been  pur- 
sued and  applied  to  ascertain  the  value  of  rail* 
road  property. 

Wftern  U.  Teleg.  Co.  v.  Poe,  69  Fed.  Rep. 
657;  Wfttern  JI.  Teleg.  Co.  v.  Taggart,  141  Ind. 
281;  Union  P.  R.  Co.  v.  United  Stnla  {*'8ink- 
ing  Fund  OaeetT),  99  U.  8.  718  (26:  601). 

Sir.  Justice  Qrmj  delivered  the  oplnicm  of 
the  court: 

It  is  not  and  cannot  be  doubted  that  each 
state  of  tbe  Uuion  may  tax  alt  property,  real 
and  personal,  within  its  borders,  belonging  to 

ftcrsons  or  corporations,  although  employed 
□  interstate  or  foreign  commerce,  provided  tbe 
rights  and  powers  of  the  national  government 
are  not  interfered  with.  JUinot  v.  Philadel- 
phia. W.  <6  B.  R.  Co.  {"Delauiare  R.  Tax")  85 
U.  8.  18  Wall.  206,  282  [21:  888.  896];  Wett- 
em  U.  Teteff.  Co.  v.  Trtat.  106  U.  8.  460, 
464  [26:  1067.  10681;  Watem  U.  Teleg.  Co.  v. 
Atty.  Oen.  125  U.  8.  580  [81;  7901;  Marye  v. 
BaUimore  ds  0.  R.  Co.  187X7.  8.  117,  188,  124 
n^:  94.  96.  971;  Letoup  v.  P<n-t  of  Mobile.  187 
U.  8.  640,  649  [82:  811,  814,  2  Inters.  Com. 
Rep.  184]:  Pullman  Pa'.oM  Car  Co.  v.  Penn- 
eyttxmia,  141  TJ.  S.  18  [85:  618,  8  Inters.  Com. 
Rep.  695]:  CUoelnnd,  C.  C.  A  St.  L.  R.  Co.  v. 
Baekue,  154  U.  8.  489,  445  [88: 1041,  1046.  4 
Inters.  Com.  Rep.  677]. 

The  principal  grounds  npon  which  the  plain- 
tiff contends  that  tbe  stetnto  of  Indiana  of 
March  ^  18%,  cbap.  171,  is  uncooatitutional, 
and  tbe  valuation  and  assessment  of  the  plain- 
tiff's property  under  it  invalid,  are  that  they 
necessarily  included  a  laxalion  of  franchises 
granted  to  the  plaintiff  by  tbe  United  States, 
as  well  as  of  the  plaintiff'B  property  outside  of 
tbe  slate  of  Indiana,  neither  of  which  was  sub- 
ject to  that  texation  In  that  stete;  and  also  by 
ukiog  the  market  value  of  shares  of  the  plain- 
tiff's stock,  in  flxing  the  valuattoo  of  the  entire 
'property  of  the  plaintiff.and  by  apportion  [15 
ing  that  valuation  according  to  the  proportion 
thereof  within  the  state  of  Indiana,  of  all  tbe 
plaintiff's  telegraph  linea  everywhere,  adopted 
an  arbitrary  rule  and  imposed  an  nnlawful 
burden  upon  intersute  commerce. 

But  in  each  of  these  respecte  the  case  pre- 
sented by  Ibis  record  appears  to  us  to  be  gov- 
erned by  previous  decisions  of  this  court.  The 
argument  for  the  plaintiffs  in  error,  in  effect, 
if  not  in  express  words,  invites  the  court  to 
modify  or  to  overrule  those  decisions.  It  be- 
comes Important,  therefore,  to  state  somewhat 
fully  the  scope  and  exMdt  of  tboee  decisions, 
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(be  reuoDS  on  which  thej  proceeded,  and  the 
provi^oDs  of  the  statutei  thereby  constmed. 

The  statutes  of  Massacbusetts,  the  constitu- 
tlonaltty  of  which  waaattacked  by  the  present 
plaintiff  and  upheld  by  tbls  court  In  the  two 
cases  of  Watera  V.  Tdeg.  Co.  f.  Atty.  Oen.  135 
r.  a  630  [8i:  790L  and  141  U.  8.  40  [85: 628], 
were  nndiatlngaisbable  In  any  material  reapect 
from  the  ataUite  of  Indiana  now  before  us,  and 
may,  aa  toggested  at  the  bar,  have  been  the 
model  upon  which  this  statute  waa  framed. 

The  material  proTiatoaa  of  those  statutes  of 
Haaaacboaetta  were  aa  followa:  Every  cor- 
poration chartered  or  organized  in  Massachu- 
setts or  elsewhere,  and  owning  a  telegraph  line 
Id  Maasacbusetta,  waa  required  to  return  aa- 
Dually  (o  the  tax  commissioner  of  the  state  a 
aiatement  of  the  amount  of  its  capital  stock, 
the  par  value  and  market  value  of  its  shares, 
the  locality  and  raloe  of  ita  real  estate  and 
macfaiDeiy  subject  to  local  taxation  wltblo  the 
•tale,  the  whole  length  of  ita  lines,  and  the 
length  of  ao  much  of  Ita  lloea  aa  waa  witl^in 
the  state.  The  tax  commisaloDer  was  required 
to  ascertain  the  true  market  value  of  ita  abarea, 
and  to  estimate  the  fair  cash  valuation  of  all 
the  abarea  coDstitutiog  its  capital  stock:  and 
the  corporation  waa  required  to  pay  annually 
"a  tax  upon  lia  corporate  franchise  at  a  valua- 
tion thmoC  equal  to  the  aggregate  value  of 
the  aharea  in  ita  capital  stock/'^as  ao  deler^ 
mined  by  thetaxcommlssioD;  deducting,  how- 
ever, from  that  valuatioo,  such  proportion 
thereof  aa  waa  proportional  to  the  length  of 
that  part  of  ita  line  lying  without  the  state,  and 
10]  alao  an  'amount  equal  to  the  value,  aa  de- 
termioed  by  the  tax  commissioner,  of  lia  real 
eatate  and  machloetT  wttbln  the  atateand  aab- 
ject  to  local  taxation  therein.  Haas.  Pnb. 
AltL  cbap.  18,  g§  88-40.  43. 

In  the  first  oif  the  Masaacbusetta  cases,  Hr. 
Justice  Miller,  deiiverfag  the  opinion  of  the 
court,  said  that  "the  mun  ground  oo  which 
tbe  telegraph  company  resisted  the  payment 
of  the  tax  alleged  to  be  doe,"  waa  that  it  was  a 
violation  of  (he  rlghta  c(»iferred  upon  tbe  com- 
pany hr  tbe  provwona  (which  had  been  ac- 
cepted by  tbe  company)  of  the  act  of  Congress 
of  July  H.  1806.  chap.  280.  re-eoacted  in  U. 
8.  Rev.  Stat,  g  5268,  by  which  it  was  enacted 
that  any  telegrapb  cominny  organized  under 
the  lawa  of  any  atate,  should  "have  the  right 
to  oonatruct,  maintain,  and  operate  llnea  of 
telegraph  through  and  over  any  portion  of  tbe 
poblie  domain  of  the  United  States,  over  and 
along  any  of  the  military  or  post  roads  of  the 
Doited  States,  .  .  ,  and  over,  under,  or  across 
the  navigable  streams  or  waters  of  tbe  United 
Sutes."  U.  &  Rev.  Stat.  ^  6268;  14  Slat,  at 
I*  321.  The  argument  then  made  by  counsel 
and  tbe  decision  of  tbe  court  upon  tbla  point 
are  ahown  the  following  passages  In  the 
opinion: 

"The  argument  is  very  much  pressed  that  it 
iaa  tax  up<Mi  the  franchise  of  the  company, 
which  franchise,  being  derived  from  tbe 
United  States  by  virtue  tbe  aUtute  above 
recited,  cannot  be  taxed  by  a  atate;  and  ooun- 
ael  for  appellant  oocaalonally  apeak  of  tbe  tax 
authorized  by  tbe  law  of  Hassachnsetts  upoo 
this  as  well  as  all  other  corporations  doing  busi- 
nesa  within  Ita  territory,  whether  organized 
under  tu  laws  or  not.  as  a  tax  upon  thdr 
1W1J.8. 


francbiaes.  But  bv  whatever  name  it  may  be 
called,  aa  described  In  tbe  laws  of  Massacha- 
aetta.  It  la  esaeoUally  an  exdae  upon  tbe  capital 
of  the  corporation.  Tbe  lawa  of  that  common- 
wealth attempt  to  ascertain  the  Juat  amount 
which  any  corporation  engaged  In  bustoeea 
within  ita  limlta  shall  pay  aa  a  contribntion  to 
the  support  of  Its  government  upon  tbe 
amount  and  valae  of  tbe  capital  so  employed 
by  h  therein."  Wetfem  U  TeUg.  Co.  v.  Attjf. 
Gen.  12S  U.  S.  546.  647  [81:  798.  798]. 

"While  tbe  state  could  not  Interfere,  by  any 
specific  statute,  to  prevent  a  corporallon  from 
placing  ita  llnea  along  these  post  *roada,  or  [  1 7 
stop  tbe  nseof  them  after  they  were  placed  toer^ 
nevertheless  the  comirany,  receiving  the  bene- 
flta  of  the  lawa  of  tbe  state  for  the  protection 
of  lis  property  and  its  rights,  ia  liable  to  be 
taxed  upon  ita  real  or  personal  property  as  any 
other  person  would  be.  It  never  could  have 
been  intended  bv  the  Congresaof  the  United 
Statea,  in  conferring  opon  a  corporation  of  one 
state  the  anthority  to  entm  tbe  territory  of  any 
other  state,  and  erect  its  polea  and  lines  therein, 
to  establish  the  proposition  that  such  aoompany 
owed  no  obedience  to  tbe  laws  of  tbe  state  Into 
which  it  thus  entered,  and  was  under  no  obli- 
gation to  pay  its  fair  proportion  of  the  taxes 
necessary  to  Its  support.''  19S  U.  8.  S48  [81: 
798]. 

"  The  tax  In  the  present  case,  though  noml> 
nally  upon  the  abarea  of  the  capital  atock 
tbe  company,  ia,  In  effect,  a  tax  upon  that  or- 
ganization on  account  of  property  owned  and 
used  by  It  In  the  state  of  Maasachusetta;  and 
the  proportion  of  tbe  length  of  ita  lines  in  that 
state  to  their  entire  length  throughout  the 
whole  country  is  made  the  basia  for  ascertalo- 
Ing  the  value  of  that  property.  We  do  not 
think  that  anch  a  tax  is  forbidden  by  the  ac- 
ceptance on  the  part  of  tbe  telegraph  compa> 
ny  of  tbe  rlghta  conferred  by  U.  S.  Rev.  Slat. 
^  6268.  or  by  tbe  commerce  cUuse  of  the 
Constitution.'^  125  U.  S.  552  [81:  794],  See 
alao  Beman  v.  MtreantiU  Truit  Co.  No.  1, 
164  U.  8.  418,  416,  417  186:  1026-10801;  Gen- 
trat  P.  R.  Co.  v.  Catifomia,  163  U.  8.^1,  128 
[40:  908,914]. 

It  was  further  argued  in  that  case  that  tbe 
tax  was  excessive  and  Invalid  because,  in  as- 
certaining the  whole  valuation  of  Uie  stock,  no 
deduction  waa  made  on  account  of  the  value 
of  real  estate  and  machinery  situated,  and  anb- 
ject  to  local  taxation,  outside  of  the.  atate  of 
Massachoaetls;  although  It  appeared  that  tbe 
company  owned  lands  and  buildings  outside 
of  the  Mate,  the  coat  of  which  waa  more  than 
$8,000,000  and  upon  which  It  had  becD  assessed 
and  bad  paid  taxes  of  more  than  $48,000.  185 
U.  S.  542.  544,652  [81:790,  792,  794]. 

Th^  court,  notwitostanding.  declared  that  it 
did  not  feel  called  upon  to  defend  all  tbe  items 
and  rules  wblcb  the  authorities  of  the  state 
arrived  at  the  taxable  value  on  which  its  ratio 
of  percentage  of  taxation  should  be  assessed, 
or  to*ho1d  the  tax  void  because  ibe  court  [18 
might  have  adopted  a  different  system  bad  It 
been  called  upon  to  accompliab  the  same  result; 
snd  decided  that  the  rule  adopted  to  aacertaln 
tbe  amount  of  tbe  value  of  tbe  capital  enfiaged 
In  business  witbln  the  boundaries  of  the  state, 
on  which  the  tax  should  he  assessed,  was  otrt 
an  nnfair  or  an  unjust  one,  and  that  the  details 
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of  the  metliod  by  which  this  was  detennloed 
did  not  exceed  the  fair  range  of  legislative  dis- 
cretion. 12S  U.  S.  668  [81:  706]. 

The  same  Tiews  were  afflrmed  In  thesecoDd 
ease  between  the  same  panfea.  141  V.  8.  44^ 
48^:  6801- 

ThoK  decisiODS  clearly  establish  that  a 
statute  of  a  state  requiring  a  telegraph  com- 
pany to  pay  a  tax  open  iu  property  within  the 
state,  valued  at  such  a  proportion  of  the  whole 
value  of  its  capital  stock  as  the  length  of  its 
lines  within  the  state  bears  to  tbe  length  of  all 
Its  lines  everywhere,  deducting  a  sum  equal 
to  tbe  value  of  Ita  real  estate  and  macbioery 
subject  to  local  taxation  within  tbe  state,  fa 
couHtitutlonal  and  valid,  notwithstanding  that 
nothing  Is  in  terms  directed  to  tie  deducted 
from  the  valuaitoo,  either  for  the  value  of  its 
franchises  from  the  TToited  States,  or  for  tbe 
value  of  its  real  estate  and  machinery  situated 
and  taud  In  other  states,  unless  there  Is  some- 
thing more  showing  that  tbe  system  of  taxa- 
tion adopted  is  oppressive  and  unconstitutional. 

We  are  then  brought  to  a  consideration  of 
tbe  statutes  of  Indiana  as  construed  by  the 
snpreme  court  of  the  state  and  by  this  court. 

The  statute  of  Indiana  of  Uarah  6.  2881. 
cbep.  91,  repealed  previous  laws,  and  estab- 
lished a  comprehensive  and  complete  system 
of  taxation.  By  g  8  all  property  within  the 
jurisdiction  of  the  state,  not  expressly  ex- 
empted, was  declared  to  be  subject  to  taxa- 
tion; and  by  subsequent  sections  the  property 
of  all  corporations  owning  or  operating  rail' 
loads  within  tbe  state  was  classified  for  the 
purposes  of  taxation  as  follows: 

By  g  78  the  "right  of  way.  Including  the 
suptrstnicture,  main,  side,  or  second  track, 
and  turnouts,  turntables,  telegraph  poles, 
vrires.  Instruments,  and  other  appurtenances, 
and  tbe  stations  and  improvements  of  tbe  rail 
road  company  on  such  right  of  wav"  (except- 
19]Ing  mBChinerv.fixluTes,and  stationary  *en- 
gines)  were  considered  real  estate,  and  denomi- 
nated "rnilroad  track."  By  §  70  tbe  value  of 
such  "railroad  track"  was  taxed  in  the  several 
couDlles,  townships,  cities,  and  towns,  in  the 
proportion  that  tbe  length  of  the  main  track 
therein  bore  to  tbe  whole  ieneth  of  tbe  road  in 
tiie  state,  except  that  the  value  of  the  ride  or 
second  track,  and  of  all  turnouts,  stailon 
houses,  and  other  buildings  belonging  to  the 
railroad,  was  taxed  In  the  county,  township, 
city,  or  town  In  which  they  were  situated. 
By  §  80  tbe  movable  property  belonging  to  a 
railroad  compsnv  was  denominated  "rolling 
stock"  and  considered  personal  property  and 
was  taxed  in  tbe  several  counties,  townships, 
cities,  and  towns  In  tbe  mt>portion  that  uie 
main  track  used  or  operated  therein  bore  to  tbe 
length  of  the  main  track  tised  or  operated  by  tbe 
corporation, '.wbetbcrowned  by  it  or  not.  By 
g  81  all  other  personal  property,  including  ma- 
dilnery,  fixtures,- stationary  eogiaes.tooIs,  and 
materials  for  repairs,  was  taxed  In  tbe  county, 
towDSbip,  city,  or  town  in  which  it  was  on  tbe 
Ist  day  of  April  in  each  year;  and  by  g  82  all 
real  estate  of  any  railroad  company  (other  than 
that  denominated  "railroad  track"),  with  all 
improvements  thereon,  waa  taxed  in  tbe 
county,  township,  dty.  or  town  where  it  was 
situated. 

Each  railroad  corporatlm  was  required  by 


g  88  to  return  annually  to  the  county  auditor 
an  Inventory  of  all  these  kinds  of  propertv, 
except  "railroad  track;"  and  by  g  85,  to 
return  to  the  auditor  of  tbe  itat^,  to  be  laid 
before  the  state  board  of  tax  oommissiooers, 
a  statement  showing,  among  other  things 
"first,  the  property  denonuaated  'railroad 
track,'  giving  the  length  of  the  main  and  side 
or  second  tracks  and  turnouts,  and  showing 
tbe  proportions  in  eacb  county  and  township, 
and  tbe  total  In  the  state;  second,  the  rolling 
stock,  whether  owned  or  hired,  giving  the 
length  of  the  main  track  In  each  county,  and 
tbe  entire  length  of  the  road  in  this  state;"  and 
also  tbe  amount  of  its  capital  stock,  and  tbe 
market  value,  or  If  no  market  value,  the 
actual  value  of  its  shares,  tbe  total  amount  of 
its  indebtedness  except  for  current  expenses, 
and  the  total  listed  valuation  of  all  ita  tangible 
property  In  tbe  slate. 

*By  !^  129,  187,  the  state'board  of  tax  [20 
commissioners  was  declared  not  to  be  bound  by 
these  returns;  and  was  required  to  "appraise 
and  assess  all  property  at  its  true  cash  value, 
as  defined  by  this  act,  according  to  their  best 
knowledge  and  judgment,  and  so  as  to  equalize 
the  assessment  of  proper^  throughout  the 
state,"  and  to  "assess  the  railroad  properQr. 
denominated  In  this  act  as  'railroad  track'  and 
'rolling  stock,'  at  its  true  cash  value,"  and  waa 
authorized  to  examine  persons  and  papers. 
And  by  %  130  each  member  of  the  board  waa 
requi  red  to  declare,  as  part  of  his  oath  of  office, 
that  he  would  "In  no  case  assess  any  property 
at  more  or  less  than  Its  true  cash  vuue." 

This  court,  at  the  last  term,  In  several  cases 
affirming  judgments  of  the  supreme  cotirt  of 
Indiana,  held  that  tbe  statute  of  1891  did  not, 
in  tbe  case  of  a  railroad  partly  in  that  state 
and  partly  In  another,  require  that  the  value  of 
tbe  partin  Indiana  should  be  determined  ab- 
solutely by  dl^dlog  tbe  whole  value  upon  a 
mileage  basis;  but  only  that  tbe  total  amount 
of  stock  and  indebtedness  should  be  taken  into 
consideration  In  ascertaining  tbe  value;  and 
that  the  statute  was  constitutional.  Pitttburg, 
a  a  A8t.L.R.  Co.  V.  Backus,  154  D.  8.  421, 
430.  483  [88:  1081,  1088,  1089],  183  Ind.  625; 
Indianapolit  A  F.  R.  Co.  v.  Backut,  154  U.  8. 
488  [88:  10401, 188  Ind  609:  Cleteland,  C.  O. 
A  8t.  L.  B.  Co.  V.  Baekut.  154  U.  9.  489  [88: 
1041,  4  Inters.  Com.  Rep.  677j,  188  lod.  618 
[18  L.  R.  A.  729]. 

In  those  cases,  the  objections  to  the  consti- 
tutionality of  that  statute  were  answered  by 
this  court,  speaking  by  Hr.  Justice  Brewer, 
as  follows: 

"It  Is  not  to  be  assumed  that  a  state  con- 
templates  the  taxation  of  any  property  ouuide 
its  territorial  limits,  or  that  its  statutes  are  In- 
tended to  operate  otherwise  than  upon  persons 
and  property  within  tbe  state.  It  is  not  neces- 
sary that  every  section  of  a  tax  act  should  in 
terms  declare  the  scope  of  Ita  territorial  opera- 
tion. Before  any  statute  will  be  held  to  intend 
to  reach  outside  property,  the  language  ex- 
pressing such  intention  must  be  clear.  164 
U.  8.  428  [88:  1087]. 

"It  Is  obvious  that  tbe  Intent  of  this  act  was 
simply  to  reach  the  propertv  of  the  railroad 
witbin  tbe  state.  .  .  .  Ko  Intent  to  the 
'contrary  can  be  deduced  from  the  pro-  [21 
vision  requiring  tbe  corporation  to  file  a  state* 
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ment  of  its  total  stock  sDd  iadebtedaefis;  for  that 
is  one  item  of  testimony  fairly  to  be  coosfdered 
in  deienDiniog  the  value  of  that  portioo  of  the 

Sropeny  witbfo  the  stale.  The  stock  and  the  ia- 
ebtedDMs  repreaeot  the  property.  As  said  by 
Mr.  Justice  Miller  in  Taylor  v.  Seeor  {"State 
JL  Tax  Ca»e^').  92  V.  B.  676,  605  [28: 668.  670J : 
'When  you  have  ascertained  the  current  cash 
Talue  of  the  whole  funded  debt,  and  the 
carrent  cash  value  of  the  entire  number  of 
•hues,  yon  have,  by  the  action  of  thoae  who 
above  ail  otben  can  beat  estimate  It,  ascertain 
tbe  true  value  of  the  road,  all  its  property.  Its 
cai^Ul  stock,  and  its  franchisea;  for  these  are 
all  represented  by  the  value  of  lis  bonded  debt 
and  of  the  sharesof  itecai^talatock."*  164  U. 
&  428. 438  [88:  1037]. 

"It  la  not  stated  In  this  statute  that  when  the 
Talue  of  a  road  running  in  two  states  Is  ascer- 
tained, the  value  of  that  within  the  state  of  In 
diana  shall  be  determined  absolutely  by  dlvld- 
ing  the  groes  value  upon  a  mileage  basis;  but 
only  that  the  total  amount  of  stock  and  iodebt- 
edness  shall  be  presented  for  consideratioD  by 
the  state  board.  Nevertheless  it  Is  ordinarily 
true  that  when  a  railroad  coofilsts  of  a  single 
continuous  line  the  value  of  one  part  la  fairly 
estimated  by  taking  that  part  of  the  value  of 
the  entire  road  which  is  measured  by  the  pro- 
portion of  the  length  of  the  particular  part  to 
that  of  tbewhole  road.  This  modeof  division 
has  been  recognized  by  this  court  several  times 
as  eminently  fair."  164  U.  S.  480,  481  [88: 
ion?.  1068]. 

In  supput  of  the  last  statement  were  cited 
Tautor  t.  8ea»-  {"8taU  R.  Tax  Cate^"),  93  U. 
S.  00»,  611  [28:672, 678];  Minot  v.  Pliiladdphia, 
W.  4tB.  R.  Go.  {"Delaware  B.  Taa^').  85  U.  8. 
18  Wall.  206  [21:  888];  Erie  R.  Co.  v.  Pennsyt- 
canM.88U.S.  21  Wall.  403  [22:6961;  We$Um 
U.  THiff.  Co.  T.  Atttf.  Qen.  I2g  U.  S.  080  [81: 
'JWh  Pullman  Palace  Car  Co.  v.  Penntyttania^ 
141  U.  S.  18  185: 618.  8  Inters.  Cora.  Bep.  59S1; 
Maine  v.  ar.ind  Trunk  B.  Co.  142  U.  8.  217 
{ii:  994,  8  Inters.  Com.  Re^  8071:  Charlotte, 
a  A  A.  R  Co.  v.Oibbi.  143  U.  8.  886 [85: 10511; 
Columbut  Southern  i£.  Co.  v.  TPright.  151  JJ. 
8.  470  [38:  2S8J. 

"The  true  value  of  a  line  of  railroad  is  some 
thing  more  than  an  t^^regallon  of  the  values 
of  separate  parts  of  It,  operated  separately.  It 
231  is  the  aggregate  of  those  values  plus  that 
arising  from  a  connected  operation  of  tbewhole; 
and  each  part  of  the  road  contributes,  not 
merely  the  value  arising  from  its  independent 
operation,  but  its  mileage  proportion  of  that 
flowing  from  a  contiouons  and  connected  op- 
eration of  tbe  whole.  This  la  no  denial  of  the 
mathematical  proposition  that  the  whole  Is 
equal  to  the  sum  or  all  its  paita;  because  there 
is  a  value  created  by  and  reaulting  from  the 
combined  oi>eration  of  all  its  parts  as  one  con- 
tinuous line."  Oeoetand.  0  0.  <6  St.  L.  B.  Co, 
T.  Baekui,  154  D.  8.  444  188. 1046,  4  Inters. 
Cooi.  Rep.  677]. 

"Now,  when  a  road  rnna  Into  two  states, 
each  state  is  entitled  to  cunslder.as  within  Its  ter- 
ritorial jurisdiction,  and  subject  to  tbe  burdens 
of  its  taxes,  what  may  perhaps  not  inaccurately 
be  described  as  the  proportionate  share  of  tbe 
value  flowing  from  the  operation  of  the  entire 
mileage  aa  a  single  oontfnuooa  road.  It  is  not 
bouna  to  enter  upon  a  dUntegtatioD  of  values, 
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and  attempt  to  extract  from  tbe  total  value  of 
the  entire  property  that  which  would  exist  If 
tbe  miles  of  road  within  tbe  state  were  operated 
separately.  Take  the  case  of  a  railroad  run- 
ning from  Columbus.  Oblo,  to  Indianapolis, 
Indiana.  Whatever  of  value  there  may  be  re> 
suiting  from  the  continuous  operation  of  that 
road  is  partly  attributable  to  tbe  portion  of  the 
road  in  Indiana,  and  partly  to  that  in  Ohio; 
and  each  state  bas  an  equal  right  to  reach 
after  a  just  proportion  of  that  viuue,  and  sub- 
ject it  to  its  taxing  processes.  The  question  is. 
How  can  equity  be  secured  between  the  states? 
and  to  that  a  division  of  the  value  of  tbe  entire 
property  upon  the  mileage  basis  la  the  legiti- 
mate answer.  Taking  a  mileage  share  of  that 
Id  Indiana  is  not  taxing  property  outside  of 
the  state."  164  U.  8.  444  445  [88:  1046,  4 
Inters.  Com.  Bep.  677J. 

"The-nile  of  property  taxation  Is  that  tbe 
value  of  the  property  is  the  basis  of  taxation. 
It  does  not  mean  a  tax  upon  the  earQlogs  which 
the  property  makes,  nor  for  the  privilege  of 
using  the  property,  but  rests  solely  upon  tbe 
value.  But  tbe  value  of  proper^  results 
from  tbe  use  to  which  It  is  put,  and  varies  with 
the  profltableness  of  that  use,  present  and  pro- 
spective, actual  and  anticipated.  There  is  no 
pecuniary  value  outside  of  that  which  results 
from  such  use.  The  amount  and  profitable 
character  of  such  use  determine  tbe  value;  and 
if  property  is  taxed  at  its  actual  cash  value.  It 
is*Caxed  upon  something  which  is  created  [23 
by  the  uses  to  which  it  is  put.  In  the  nature  of 
things,  It  is  practically  Impossible— at  least  la 
respect  to  railroad  property — to  divide  its 
value,  and  determine  now  much  Is  caused  by 
one  use  to  which  It  is  pot,  and  how  much  by 
another.  Take  the  case  before  us;  it  is  impos- 
sible to  disintegrate  the  value  of  that  portion 
of  the  road  within  Indiana,  and  determine  how 
much  of  that  value  springs  from  its  use  In  do- 
inginterstate  business,  and  bow  much  from  its 
use  in  doing  business  wholly  within  the  state. 
An  attempt  to  do  so  would  be  entering  upon  a 
mere  field  of  uncertainty  and  speculation. 
And  because  of  this  fact  It  is  something  which 
an  assessing  board  is  not  required  to  attempt." 
164  U.  8.  446, 446  [88:  1046.  4  Inters.  Com. 
Rep.  677]. 

"It  is  enough  for  the  state  that  it  flnda 

within  its  borders  property  which  is  of  a  cer- 
tain value.  What  has  caused  that  value  is  im- 
material. It  is  protected  by  state  laws,  and 
the  rule  of  all  property  taxation  Is  tbe  rule  of 
value,  and  by  that  rule  property  engaged  In 
interstate  commerce  is  controlled,  the  same  aa 
property  engaged  in  commerce  within  the  state. 
Neither  is  this  an  attempt  to  do  indirection 
what  cannot  be  done  directly— that  is,  to  cast 
a  burden  on  interstate  comuierce.  It  comes, 
rather,  within  that  large  class  of  state  action, 
like  certain  police  restraints,  which,  while  in- 
directly affecting,  cannot  be  oonsklered  aaa 
regulation  of,  interstate  commerce,  or  a  direct 
burden  upon  Us  free  exercise."  154  U.  B.  446, 
447  [»8: 1046,  4  Inters.  Com.  Rep.  677J. 

"It  Is  true,  there  may  be  exceptional  cases 
.  .  .  as,  for  iDstance.  where  tbe  terminal 
facilities  In  some  large  city  are  of  enormous 
value,  and  sogive  tos  miteortwoio  suchdtya 
value  out  of  all  proportion  to  amr  similar  dis- 
tanoe  elsewhere  along  the  Une  of  the  road,  or 
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where  In  oerutn  localitiei  the  oompaay  fs  en- 
gaged f n  a  particular  kiod  of  buslnesa  reqalr 
fog  for  Bole  use  io  such  localities  an  extra 
amount  of  Tolling  stock.  If  testimoDy  to  this 
effect  was  presented  by  the  company  to  the 
state  board,  it  must  be  assumed,  in  the  abseace 
of  anything  to  the  contrary,  that  such  board, 
in  ntakiog  the  assessment  of  track  and  rolling 
stock  within  the  state,  took  loto  account  the 
peculiar  and  large  valae  of  such  facilities  and 
such  extra  rolling  stock."  Pitttbun,  C.  O.  d 
St.  L.  R.O0,  w.  Batkva,  164  U.  S.  481  [88: 

108a] 

241  *ThiB  court  further  held  that  the  question 
of  the  cash  valuation  of  the  company 's  property 
was  a  question  of  fact,  the  determination  of 
which  was  committed  to  the  state  board  of  tax 
commissioners;  and  that  the  decision  of  the 
board  could  not  be  overthrown  by  evidence 
^oing  only  to  show  that  the  fact  wasotherwise 
than  so  found  and  determined.  164  U.  8. 
434.  485  [38:  1089]. 

By  g  69  of  the  statute  of  Indiana  of  1891* 
telegraph  companies  incorporated  under  the 
laws  of  any  other  state,  besides  being  taxable 
upon  tbelr  tangible  property  in  Indiaaa  In  the 
same  manner  as  other  tangible  property  was 
taxed,  were  required  to  make  annual  returns 
of  Ibeir  receipts  from  business  In  the  state,  in- 
cluding the  proportion  of  gross  receipts  for 
business  done  In  cooaectioo  with  the  lines  of 
other  companies;  and  to  pay  a  tax  of  1  per  cent 
on  such  receipts. 

The  supplemental  and  amendatory  statute  of 
March  6,  1893,  chap.  171,  now  In  question,  re- 
pealed that  section  of  the  statute  of  1891,  and 
substituted  provisions  very  like  those  of  tbe 
statutes  of  Massachusetts,  above  considered, 
for  the  taxation  of  the  telegraiA  property, 
and  not  eflsentlally  different  from  those  of  toe 
statute  of  Indiana  of  1891  for  the  assessment  of 
railroad  property,  except  in  being  more  favor- 
able to  the  company  by  expressly  providing 
for  a  deduction  of  the  value  of  r^  property 
outside  the  state  from  tbe  total  valuation. 

By  §  1  of  the  statute  of  1888  every  tele- 

Sph  company,  whether  incorporated  under 
laws  of  Indiana,  or  of  any  other  state, 
engaged  in  telegraph  business  in  Indiana,  was 
required  to  return  annually  to  the  auditor 
of  the  state  a  statement  of  its  whole  capital 
stock,  the  par  value  of  its  shares,  their 
market  value,  or,  it  they  had  do  market 
value,  tbe  actual  value,  thereof;  Its  principal 
plaoe  of  business;  Its  real  estate,  machinery, 
and  appliances,  subject  to  local  taxation  in 
«acb  county  and  towoabip  within  the  state;  its 
real  estate  outside  the  state  and  not  directly 
used  In  tbe  conduct  of  its  business,  and  the  sums 
at  which  such  real  estate  was  assessed  for  local 
taxatioD;  the  mortgages  upoo  tbe  whole  or 
any  part  of  its  pro^rty;  the  whole  length  of 
all  its  lines,  the  length  of  its  lines  outside  the 
25]stateof  Indlaua.  and  tbe  length  of  Its'lines 
in  each  county  and  township  within  the  state. 
By  g§  6,  7,  tbe  state  board  of  tax  commlssion- 
•ers,  "after  examining  such  statements,  and 
after  ascertaioinE  the  value  of  such  properties 
therefrom,  and  mm  such  other  Information  as 
they  may  bav«  or  obtain,"  uid  requiring  books 
and  papeia  to  be  produced,  and  witnesses  to 
be  examined  'in  can  th^y  shall  deem  it  neoes- 
«S 


sary  to  enable  them  to  ascertain  tbe  true  cash 
value  of  such  property."  were  required  to 
value  and  assess  the  property  of  each  company 
by  ascertaining  tbe  true  cash  value  of  its  entire 
property,  for  that  purpose  taking  the  aggregate 
value  of  its  shares,  if  they  had  a  market  value, 
or  if  they  hod  none  tbe  actual  value  thereof 
or  of  the  capital  of  the  company;  then,  for  the 
purpose  of  ascertaining  tbe  true  cash  value  of 
the  property  withtu  the  state  (first  asoertaiolnif 
and  deducting  the  assessed  vslue  for  taxation, 
in  the  localities  where  tbe  same  was  situated,  of 
its  real  estate  outside  tbe  state,  aud  not  specifi- 
cally used  in  the  general  business),  taking  the 
proportion  of  the  wbole  aggregate  value  of  iu 

{>roperty,  as  above  ascertained,  which  tlie 
ength  of  Its  lines  wltblo  the  state  bore  to  the 
total  length  of  !ta  lines;  and  deducting  there- 
from the  assessed  value  for  taxation  of  real 
estate,  machinery,  and  appliances  within  the 
stale  and  subject  to  local  taxation  in  the 
counties  and  townships. 

The  supreoie  court  of  Indiana  consldeied  tiie 
present  case  to  be  governed  by  the  dedsions  of 
this  court  in  the  cases  of  tbe  Railroad  Com- 
vanicM  V.  Backu$,  above  dted;  and.  after  refer* 
ring  to  some  of  tbe  passages  above  quoted  from 
those  decisions,  added:  "All  that  is  thus  forcl- 
bljr  and  convlncinely  said  as  to  the  taxation 
of  interstate  railroad  property  is  equally  applic- 
able to  the  taxation  of  ioteistate  property.  It 
Is  not  easy  to  see  bow  one  mile  of  appeUaot'a 
telegraph  line  connectlDg  Chicago  with  New 
York  could  be  of  less  value  than  any  other  mile 
of  tbe  same  Hue.  Cut  out  one  mile,  even  though 
it  be  through  a  swamp  or  under  a  lake,  and  toe 
value  of  tbe  wholeline  is  practically  destroyed. 
Tbe  property  is  a  unit,  valuable  as  a  whole  and 
by  reason  of  its  several  ccainectiona.  and  not 
by  virtue  of  any  part  taken  byltaelf.  No  way 
therefore,  by  which  the  value  of  the  lines  in 
this  state  *can  be  determined  seems  so  just  [26 
and  equitable  as  to  take  that  proportion  of  the 
wbole  value  which  the  mileage  in  this  state 
bears  to  the  wb6le  mileage."  141  Ind.  294, 
295. 

In  that  court  (as  now  In  this)  the  telegraph 

company  insisted  that  the  statute  of  1898,  in 
applying  the  mileage  basis  of  valuation  to  the 
lines  of  telegraph,  compelled  tbe  slate  board  of 
lax  commissioners  to  add  large  outside  values 
to  the  values  of  the  Indiana  portions  of  the  lines, 
because  tbe  parts  of  the  company's  property 
outside  the  state   were  proportlouately  of 

freater  value  than  the  parti  wiihln  tbe  state. 
'0  which  that  court  answered:  "The  act,  it  la 
true,  provides  a  method  of  valuation,  the  mile- 
age method,  as  a  basis  for  the  taxation  of  cer- 
tain property  within  tbe  state  of  Indiana,  But 
this  is  simply  a  means  for  determining  tbe 
true  cash  value  of  tbe  property  wiibiu  tbe 
state;  and  If  In  the  cose  of  appellant's  property, 
or  in  any  other  case.  It  Is  shown  to  the  board, 
or  is  discovered  by  them,  that  still  further  de- 
ductions should  be  made,  on  account  of  larger 
proportional  values  outside  of  the  slate,  or  for 
any  other  reason,  then  the  board  must  make 
such  deductions,  so  that,  floally,  only  the 
property  within  the  stale  of  Indiana  shall 
be  assessed,  and  that  at  its  true  cash  Talue.** 
141  Ind.  297. 
The  aute  court  dlitlncUy  held  that  the  itot- 
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ute  of  1693,  being  supplamcDtary  to  and 
uaendatoiy  of  the  statute  of  1891,  must  bo 
construed  m  cooaectiOD  therewith,  and  be 
treated  as  part  of  one  and  the  Bame  general  tax 
•ct;  that  Uie  duties  and  the  powers  of  lUe  state 
bMxd  of  tax  commiBsiODen,  as  defined  and 
prescribed  in  the  stutnte  of  1891.  were  not 
abridged  or  cbaoged,  in  my  respect,  by  tbe 
staiute  of  1803;  and  therefore,  iDterpretiog  the 
statute  of  1893  in  the  light  of  tbe  provisions  of 
tbe  statute  of  1891  (wnlch  have  been  cited 
abovet.  concluded  "that  in  the  act  of  1898  the 
l^^latnre  provided  tbe  mileage  mentioned  as 
the  basis  for  the  assesameat  of  telegraph  and 
other  like  property,  both  aa  to  lines  ntuated 
partly  wittiio  and  partly  without  this  state, 
and  also  as  to 'lines  ruoQiog  through  several 
counties  or  other  subdivisions  of  the  state;  but 
that  it  was  not  the  intention  of  tlie  legislature, 
nor  is  It  the  meaning  of  that  a&,  that  any  prop- 
271erty  *outside  ofthe  state  should  be  assessed 
by  fmpbrtetioD  of  values  or  otherwise,  or  that 
any  property  should  be  assessed  at  more  or  less 
than  its  true  cash  value.  CoDstniiog  the  acts  of 
1691  and  m93  together.  It  will  therefore  be 
presumed,  in  tbe  absence  of  evidence  to  tbe 
f»ntrary,  that  the  state  Imard  has  deducted 
from  the  total  valuation  of  alt  interstate  prop- 
erty such  values,  it  any,  of  extra-state  property 
as  will  leave  the  remaining  properly,  within 
and  without  the  state,  as  near  as  may  be,  of 
equal  proportional  value.  .  .  .  The  act  of  1898 
provides,  generally,  for  a  mode  of  ascertainlog 
tbe  true  cash  value  of  that  part  of  interstate 
telegraph  and  other  property  which  Is  wl'hin 
tbe  sute  of  IndiBoa,to  wU,  the  mileage  melfaod. 
But  should  there  be  particular  cases  where 
that  method  must  be  modified  In  order  to  reach 
the  necessary  result,  namely,  the  true  cash 
value  of  such  part  of  the  property  as  is  wlthiu 
the  Jurisdiction  of  tbe  state,  the  law  of  1698 
itself  supplies  the  means  of  doing  so."  141  Ind. 
286.  397-800. 

The  statute  of  lodianaof  1898  r^rdlDs  tele- 
graph compsnleff,  therefore,  as  construed  and 
applied  by  the  supreme  court  of  the  state,  like 
the  statute  of  1891  regarding  railroad  com- 
panies, while  it  takes  as  the  basis  of  valuation 
of  the  company's  property  within  tbe  state  tbe 
proportion  of  tbe  value  of  its  whole  capital 
stock  which  tbe  length  of  iu  lines  within  the 
sute  bears  to  the  whole  length  of  all  Its  lines, 
makes  it  tbe  duty  of  the  sUte  board  of  tax 
commlsAioneia  to  make  such  deductions,  on 
account  of  a  greater  proportional  value  of  the 
c6mpany's  property  outside  tbe  sute,  or  for 
any  other  reason,  as  to  assess  its  property  within 
the  state  at  its  true  cash  value  only;  and  Is 
therefore  governed  1^  the  same  cnnslderatioos. 
upon  which  tbe  provisions  of  the  statute  nf 
1891  for  taxing  railroad  companies  were  held 
to  be  constitutional  by  tbe  decisions  of  this 
court  In  ibe  Railroad  Companie$  v.  Baekut, 
above  cited. 

Ttie  bill  In  the  present  rase  was  filed  before 
those  decisions  were  rendered,  and  is  so  drawn 
M  to  make  it  somewhat  difficult  to  dlstiogulsb 
naatters  of  fact  alleged  with  such  clearness  and 
prerist<Hi  as  to  be  admitted  by  tbe  demurrer, 
28]  from  the  "areumentatlve  statements  and 
tbe  conclusions  of  law  which  are  freely  scat- 
tered throughout  tbe  bill. 
US  U.  8. 


Tbe  bill  alleges  that  the  state  board  of  tax 
commissioners,  in  fizinit  the  valuation  cf  tbe 
plaiuiiU's  properly  in  Indiana  (deiluctlog  the 
value  of  real  eslaie,  machinery,  and  fixtures 
subject  to  IochI  taxation  within  the  stat  ).  at 
tbe  sum  of  $2,297,602,  and  at  the  rate  of  $8(7 
per  mile  of  telegraph  line,  placed  upon  that 
property,  beyond  its  true  cash  value,  as  meas- 
ured by  tbe  cost  of  replacing  tbe  same,  making 
reasonable  allowances  for  deterioration,  af 
ditional  values  of  the  plaiotiflF's  business, 
property,  and  goodwill,  both  in  and  out  of  the 
state,  and  the  franchises  granted  by  tbe  United 
States,  by  the  state  of  New  Tork,  and  by  for- 
eign countries.  This  allegaUon  is  made  by 
way  of  preliminary  and  ioduoemeot  to  the 
concluding  statemeut  of  tbe  paragraph,  that 
"  in  witness  thereof"  the  tax  commissioners 
entered  upon  their  reconi  a  certificate  and  state* 
ment.  which  Is  set  forth,  and  which  has  no  ten- 
dency to  prove  anything  of  tbe  kind,  but  merely 
shows  an  assessment  and  valiutloo  made  by  the 
state  board  of  tax  commissioners,  "after  full 
consideration,"  and  "in  accordance  with  the  act 
of  the  general  assembly  of  the  state  of  Indiana, 
approved  March  6,  1698."  Moreover,  the  cost 
of  tbe  property,  or  of  Its  replacement,  is  by  no 
means  a  true  measure  of  its  value;  the  bill, 
while  it  elsewhere  states  the  value  of  tbe 
plaintiffs  real  estate  In  other  states,  and  of  Its 
stocks  and  bonds  of  other  companies,  nowhere 
undertakes  to  fix  the  value  of  lis  franchises 
from  tbe  United  States,  the  state  of  New 
York,  and  foreign  countries:  and  the  tax  com- 
missioners, by  the  authorities  already  cited, 
bad  the  rlRhtaod  the  duty.  In  estimating  tbe 
value  of  tiie  plaintiff's  property  io  Indiana,  to 
take  into  consideration  those  franchises  and 
the  other  elements  mentioned  In  this  paragraph 
of  the  bill. 

Tbe  bill  further  alleges  that  the  state  board 
of  tax  commissioners  did  not  attempt  to 
specify  or  describe  tbe  plaintiffs  real  eniate, 
macbinery.  and  appliances  subject  to  local  tax- 
ation. But  tlie  statute  did  notrequlreof  tbem 
any  such  spedflcatton  or  descrtpUon;  nor  does 
the  plaintiff  appear  to  have  requested  them,  or 
to  have  done  anything  towards  assisUng  them 
to  do  so. 

*Tbe  bill  then  alleges  that  tbe  commls  [29 
doners  took,  as  a  basis  of  their  assessment,  tbe 
value  of  the  plalotlirs  entire  capital  stock,  estl- 
matinK  tbe  value  of  the  shares  aooording  to 
the  price  of  such  shares  In  the  stork  exchange 
market  In  New  York  city,  and  dividing  such 
aegreeate  value  by  the  total  number  of  miles 
of  the  plaintiff's  teleirrapb  lines,  wherever 
situated,  and  thereby  obtaining  a  pretended 
valuation  of  $857  per  mile  of  its  telegraph  line 
in  Indiana,  which  was  "erossly  excessive  and 
far  beyond  the  true  cash  value  of  coroplsio- 
anl's  said  property  in  Indiana."  But  the  bill 
immediately  proceeds  to  alleira  that  "said 
state  board  of  tax  commissioners.  In  reaching 
said  valuation  of  complainant's  said  property 
in  Indiana,  did  not  consider  and  assess  the 
value  of  the  property  of  complainant  situated 
io  Indiana,  otherwise  than  by  punning  the 
requirements  of  said  preieodedstatuie."  And 
Ibe  facts  stated  elsewhere  in  tbe  bill  demon- 
strate that  tbe  commissioners  did  not  obtain 
their  valuation  by  merely  applying  tbe  tula 
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stated  In  tbia  paragraph.  Had  tbey  done  so, 
the  result  would  bave  been  tbat^tbe  nhole 
number  of  shares  of  stock,  beiui;  &48,200,  at 
$94.50  a  sbare.  would  have  been  $89,594,900, 
which,  divided  by  189,576.  the  whole  number 
of  miles  of  all  the  plaiotfff's  Hoes,  wouM  gire 
a  value  per  mile  of  upwards  of  $472,  oi 
nearly  one  third  more  than  the  valuation 
adopted. 

The  bin  further  alleges  that  there  was  no 
market  value  for  all  the  shares  of  the  plain- 
tiff's stock;  that  the  price  obtained  for  a  very 
few  shares  Id  the  New  York  stock  exchauKe 
did  not  fairly  represent  the  actual  value  of  the 
plaintiff's  property;  and  that  any  price  at  which 
any  abates  might  be  sold  by  noldeta  thereof, 
whether  calculated  opon  any  market  value  or 
apoD  actual  value,  included  a  conrideration 
of  the  plaintiff's  franchises,  ita  contracta  with 
other  companies,  its  actual  past  and  probable 
future  earnings  from  many  sources,  skill  and 
enterprise  of  lU  managers,  and  all  its  real  and 
personal  estate  Id  Indiana  or  elsewhere,  Inclod- 
lOK  real  estate  of  great  value  In  other  states, 
alTof  which  were  "  blended  so  as  to  render  It 
impossible  to  separate  and  disintegrate  the  por- 
tions of  value  appi  icable  to  any  and  each  of  said 
30]  elemeuta  of  value  of  said  'shares."  This 
is  hardly  more  than  an  argnment  to  show  the 
difficulty  of  ascertaining  the  cash  value  of  the 
plaiottfTs  property  In  the  state  of  lodiaua.  It 
certainly  has  no  tendency  to  show  that  the 
tax  commissioners  did  not,  as  they  were  re- 
quired to  do  by  the  statute  as  since  construed 
bv  the  supreme  court  of  the  slate,  assess  the 
plaiDtiff's  property  in  Indiana  at  its  tme  cash 
v^ue,  according  to  their  best  knowledge  and 

Judgment,  and  after  making  all  proper  de- 
inctlnns,  on  account  of  larger  proportional 
▼alnes  of  its  property  aod  bnsiness  outside  of 
the  state,  or  for  any  other  reason. 

The  remaining  allegaiiona  of  the  bill  are 
either  repetitious  or  ampliflcattoos  of  those 
-already  coosideied,  or  are  averments  of  con- 
clusions of  law.  'The  allegation  that  "  the  at- 
lempted  and  pretended  valuation  of  com- 
plainant's said  property  by  eald  state  board  of 
tax  commissioners.  In  maoner  aforesaid,  .  .  . 
necessarily  includes,  and  does  in  fact  include, 
values  which  are  no  part  of  the  true  cash 
value  of  the  complainant  in  Indiana,"  Is  but 
equivalent  to  an  assertion  that  the  decision  of 
the  tax  commissioners  upou  the  question  of 
i»ct  committed  by  the  statute  to  their  determi- 
nation was  erroneous.  As  said  by  this  court 
fn  PitlabvTff,  V.C.A8t.L.B.  Co.  v.  Badeut, 
above  ciied,  "Whenever  a  question  of  fact  Is 
thus  submitted  to  the  determiDstion  of  a  spe- 
cial tribuoa),  its  decision  creates  sometblne: 
more  than  a  mere  presumption  of  fact;  and  if 
such  determioatioo  cornea  into  inquiry  before 
the  courts.  It  cannot  be  overthrown  oy  evidence 
going  only  to  show  that  the  facts  were  otber- 
wiae  than  as  so  found  and  detennined.'*  164 
U.  S.  484,  485  [88:  1080]. 
Jndgmmt  affSvud. 


FARHEBS'  LOAN  &  TRUST  OOU-  [31 
PAKT.  Appt., 
t. 

CHICAGO,  PORTAGE,  ft  SUPERIOR 
RAILWAY  COMPANY,,  CHICAGO,  ST. 
PAUL,  MINNEAPOLIS,  &  OMAHA 
RAILWAY  CX>MPANY  m  al. 

(See  &  a  Beporter's  ed.  8M8D 

StoekMder't  rt^t  to  mil  ttoek—ereiUm  tf 
raUread  anapang. 

h  A  Btookholder  la  not  imderanr  oUlgatlon  to 
i^ralo  from  aaUlOE  bfs  shares,  at  the  aaerlflee  ot 

fats  personal  fotereets.  In  order  to  secure  the 
welfare  of  the  corporation,  or  to  eoBt^le  another 
BtooUiolder  to  make  Ralna  and  proflta. 
t.  Hortgage  ocedltors  of  a  railroad  company  bav- 
iDff  no  lien,  legal  or  equitable,  upon  Isoda  graoced 
to  tbe  company,  cannot  pursue  the  lands  to  the 
bands  of  another  company  to  vhlob  they  have 
twen  gtaated  after  a  forfeiture  ot  the  prior 
giant  lortellure  to  comply  with  Its  oondltlona. 

[No.  60.] 

Argtui  OeMer  28,  tl.  ee,  189S.  DeeSmUay 
4, 1896.  ' 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  the  Western  Dis- 
trict of  Wisconsin  dismissing  a  suit  In  equity 
brought  by  the  Farmers*  Ixud    Trust  .  Com- 
raiDy  against  the  Chicago,  Portage,  &  Superior 
Railway  Company  et  <u.  U>  eatablisb  a  deed  of 
trust  as  a  lien  upon  certain  lands.  Affirmed. 
See  same  case  below,  39  Fed.  Rep.  148. 
Tbe  facts  are  stated  In  tbe  opinion. 
JUmrt.    ThonuM   Ewios%   MUton  I. 
Southard,  and  ffaia*  B.  Tumtr  lor  ap- 
pellant. 

JUam.  Thonma  WUsod.  ORorto  M.  Oi- 
iom,  and  8amv^  A,  Zynde  for  appellees. 

Mr.  Justice  Brewor  delivered  the  opinion 

of  the  court: 

This  case  comes  before  ns  on  appeal  from  a 
decree  of  the  circuit  eoart  for  tbe  western  dis- 
trict of  Wisconsin,  of  date  September  3,  1889, 
dismtosing  Uie  bill  of  plaintiff  and  appellant 
for  want  of  equity.  Tbe  original  blU  was 
filed  in  that  court  on  July  S5,  f8H5.  The  de 
fendants  named  therein  were  *the  Chicago,  [32 
Portage,  &  Superior  Railway  Company  (to  be 
hereafter  called  the  Portage  company),  tbe 
Chicago,  St.  Paul,  Minneapolis,  ft  Omaha 
Railway  Company  {to  be  hereafter  called  the 
Omaha  company).  Ransom  R.  Cable,  Henrv 
H.  Porter,  A.  A.  Jackson,  and  Charles  J. 
Barnes.  After  some  preliminary  pleadings 
the  defendants  filed  answers,  testimony  was 
taken,  and  the  case  was  submitted  for  hearing 
on  the  pleadings  and  proofs. 

The  pialuUff  sued  as  trustee  in  a  deed  of 
trust  executed  by  the  Portage  company  nu 


Nora.— to  land  oraatt  to  mOroadM,  see  note  to 
KaDSBS  P.  B.  Gou  V.  Atchison.  T.  *  &  F.  B.  Oo.  IS: 

m. 

Am  torfffM  toptedpsiCoelr;  rfpMs  o/  plsAiea  of  miim. 
—we  note  to  Anderson  v.  Philadalplila  Wareboase 
OO.S&478. 

^  to  pr^femd  atoidt:  its  lame;  rfoMs     holdera  oTt 
note  to  Wacxen  v.  Kiag,  SV:  TN* 

m  U.S. 
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Janu&TT  1.  IfiSI.  to  f^ecare  a  proposed  Issue  of 
Bcgotiable  boods  lo  tbe  amount  of  $10,200,000, 
of  which  759  bonds  of  $1,000  each  were 
daioied  to  be  still  outstaodlog  and  unpaid. 
The  deed  of  trust  covered  all  the  property  of 
the  railway  compaDy.inclndiDKacertaiQ  grant 
of  Isndt  ma^  by  the  United  Slates  to  the  state 
of  Wisconsin  and  transferred  by  the  slate  to 
tt.  The  f:1aim.  in  a  general  way,  was  that 
ttese  lands  had  be^  wrongfully  wrested  by 
th»  Cteaha  company  from  the  Portage  com- 
puiT,  and  a  decree  was  asked  declarfiig  this 
deed  of  trust  m  first  lien  on  such  Imds.  The 
wroogs  specifically  charged  IntbeMllareUioee 
set  twth  in  the  salt  of  Ajogle  against  the  same 
two  tulway  companies,  report^  In  161 U.  S.  1 
[S8:5S],  to  which  case,  therefore,  reference 
may  be  had  for  a  full  statement  thereof.  That 
CMC  was  disposed  of  on  demurrer,  while  this 
ia  befbn  ns  upon  the  proofs;  and  in  view  of 
ite  Ofiiilon  there  fliea  the  queatlon  we  have 
■ow  to  cooler  la  whether  the  testimony  nu- 
taiot  the  chantee. 

The  plaintiff  states  three  propositions,  each 
of  which  it  claims  is  established  by  the  erl- 
deoce.  and  either  one  of  which  it  says  entitles 
ft  to  the  relief  pnyed  tor: 

"FitsL  That  the  Omaha  company  wroog- 
fnlly  and  fraadnlently  prevented  the  Portage 
company  from  complying  with  the  conditions 
of  the  grant,  and  caused  the  grant  to  be  trana- 
flstred  to  itself. 

"Second.  That  the  Omaha  company,  Its 
wrongful  acts,  became  the  sole  stockholder  of 
the  Portage  Company,  and  as  such  stockholder 
wrongfully  and  fraudulently  used  its  powers 
and  position  to  strip  the  Portaec  company  of 
its  property  and  transfer  it  to  itself. 
33]  '  "Third.  That  the  act  of  the  legislature  of 
Wiaconsin  of  Februaiy  16,  1882,  revoking  the 
grant  to  the  Portage  company,  and  the  act  of 
March  7,  1883,  confirming  the  revocation,  did 
act  devest  or  attempt  to  devest  the  creditors  of 
Portage  company  of  their  legal  or  equitable 
lights,  Dor  attempt  to  prevent  them  from  hav- 
faig  these  lands  appropriated  so  far  as  may  be 
Deceasary  to  the  satisfRction  of  their  debts. 
Otherwise  these  acts  would  be  null  and  void  as 
impairiog  the  obligatioo  of  a  contract  and  in- 
vading private  rights." 

Involved  in  and  essential  to  the  pla(oliff*s 
case  is  the  specific  charge  that  the  Omaha 
company  bribed  certain  officials  of  the  Portage 
compaDV  (In  whose  hands  was  perhaps  Ibe 
ooiy  valid  outsranding  Block  of  the  Portsge 
company,  and  held  by  them  in  trust)  to  dis- 
pose of  that  stock,  so  that  the  Omaha  com- 
pany, with  knowledge  of  the  trust  attending 
the  stock,  and  in  breach  thereof,  became  the 
eonlrolling,  if  nbt  the  sole,  stockholder  In  the 
IVirtsge  company.  It  is  true  that  on  January 
30,  ItiSS,  A.  A.  Jackson,  of  JanesvOle,  Wis- 
consin, C.  J.  Barnes,  of  the  city  of  Chicago, 
Illinois,  and  J.  C.  Barnes,  of  the  city  of  New 
Tm-k,  transferred  to  R.  R.  Cable,  who  was 
acting  for  the  Omaha  company,  $1,000,000  of 
the  capital  stock  of  the  Portage  company 
■taoding  In  the  name  of  Jackson,  and  so  much 
of  another  $1.000.000 of  capital  stock  slandiog 
m  the  name  of  J.  C.  Barnes,  as  was  absolutely 
valid  and  full-paid  stock,  together  with  SOO 
■hares  standing  in  the  name  of  0.  J.  Barnes. 
This  transaction  li  diaUenged,  and  Its  honesty 
lfi»  V.  8. 


j  and  good  faith  are  primary  matters  of  In- 

■  quiry. 

In  order  to  a  clear  nnderstaodlog  a  brief 
statement  of  what  had  heretofore  transpired  is 
essential.  Prior  to  1860  the  Portage  company 
bad  done  a  little  work  in  the  construction  of 
the  line  aided  by  the  land  grant,  and  but  little. 
The  work  had  been  stopped,  and  the  company 
was  practically  a  dormant  corporation,  owoins 
the  land  grant  and  subject  to  certain  indebted 
ness.  Its  principal.  If  not  sole,  creditor  was 
the  Chicago  &  JtTorthem  Construction  Com- 
panr,  whkh  had  done  all  the  work  on  the 
road.  This  ccMHtmotion  company,  having  ex- 
pended some  money  in  construction,  for  which 
the  railroad  'company  was  Indebted  to  It,  [34 
was  itself  indebted  to  A.  A  Jacksoo.an  attorney 
of  Jaoesville,  In  the  sum  of  $18,000;  to  L  C. 
Sloan,  an  attorney  of  MadiaoD,  in  the  sum  of 
$3,000;  and  to  £dward  Buger.  of  Janesville. 
for  CT^neering  servloea,  lo  the  sum  of  $10,000 
(for  which  sums  these  partiee  had  recovered 
judffments).  and  to  others  in  smaller  sums, 
aggregaUng  not  exceeding  $10,000l  At  the 
time  of  the  n^otlatioo  hereafter  referred  to, 
with  Qaylord  and  others,  tbe  railway  company 
had  Issued  $400,000  In  bonds  and  $600.0(n 
stock,  of  wbldi  Issue  the  construction  com- 
pany owned  and  held  all  the  bonds  and  $3n0,- 
000  of  the  stock.  Hr.  J.  0.  Barnes  was  the 
individual  who  had  put  themost  money  into  the 
construction  company,  and  was  practically  its 
owner.  In  the  summer  of  1880  one  Willis 
Oaylord  entered  Into  arrangements  with  Barnes 
for  tbe  reorganization  of  the  railway  company, 
and  the  securiDNE  of  means  for  the  coastrucUon 
of  the  rcMd.  Tbe  exact  terms  of  the  arrange- 
ments between  Oaylord  and  Barnes  may  be 
open  to  some  quesiion,  for  Gaylord  was  not 
produced  as  a  witness,  and  Barnes*  recollec- 
tion was  not  clear.  A  contract  in  writing, 
executed  on  tbe  20th  of  ^ptember.  1880,  be- 
tween Oaylord,  the  New  England  ft  Western 
Investment  Company,  and  William  H.  Scho- 
field,  by  which  the  latter  two  parties  were  to 
render  their  services  in  securing  funds  for  the 
building  of  the  road,  throws  some  light  on  tbe 
question.   It  recites: 

"And  whereas,  in  the  securing  of  said  rail- 
way company's  charter,  land  grant,  rights  of 
way,  surveys,  about  sixty  (60)  miles  of  roadbed 
graded,  and  other  lawful  and  proper  expenses, 
there  has  been  over  $700,000  of  money  ex- 
pended, which  Is  represented  by  the  aforesaid 
charter,  land  grant,  rights  of  way,  and  other 
propern-,  it  is  to  be  provided  that  out  of  tbe 
new  series  of  first-mortgage  bonds  there  la  to 
be  set  apart  and  made  a  special  trust  seven 
hundred  (700)  of  said  new  first-mortgage  bonds 
of  $1,000  each;  also  10  per  cent  of  the  capital 
stock  of  the  company,  and,  by  tbe  order  in 
writing  of  said  Willis  Gaylord,  countersigned 
by  the  president  of  said  railway  company,  paid 
to  the  persons  entitled  to  receive  the  same,  as 
designated  by  tbe  said  Qaylord,  In  full  liqui- 
dation and  satisfaction  of  all  claims  and  de- 
mands (except  as  "hereinafter  stated)  of  the  [35 
present  owners  of  said  railway,  and  for  all  ex- 
penditures and  claims  made  and  due  tor  said 
charter,  land  grant,  right  of  way,  surveying, 
I  grading,  and  all  and  every  kind  of  expense  on 
r  account  of  said  railway  company  (not  includ- 
1  log  a  certain  amount  of  floating  debt  now  oat* 
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BttindiDg,  which  does  Dot  exceed  $40,000  and 
to  be  provided  for  bereioafter),  aod  the  afore- 
'  said  $700,000  io  fint-mortgage  bonds  are  to 
have  the  Inletest  coupons  for  tbe  first  two 
years  from  their  date  cut  off  and  canceled, 
and  the  said  bonds,  together  with  10  per  cent 
of  the  capital  stock  as  aforesaid,  are  to  be  placed 
In  trust,  as  a  special  trust,  and  be  delivered  to 
the  parties  entitled  to  receive  tbe  same,  as  des- 
ignated by  tbe  said  Oaylord,  to  be  delivered, 
however,  only  pro  rata,  as  the  other  Iwnds  and 
stock  are  delivered  for  material  or  money,  and 
as  tbe  road  Is  conatructod  and  put  in  operation 
In  sections  of  ten  (10)  miles  eadi. 

"And  whereas  there  is  in  tlie  form  of  float- 
lag  debt,  fo  lawful  and  proper  claims,  approxi- 
mately, but  not  ezceedtog.  $40,000,  it  is  to  be 
provided  that  when,  through  said  examination^ 
the  enterprise  is  found  to  be  satisractory  to 
■aid  fDveslment  eompany,  and  tbe  proposed 
new  bonds  and  stock  are  prepared  and  oepos- 
Ued  as  herein  provided  for,  then  said  Invest* 
ment  company  will  proceed  at  once  to  tbe  ne* 
gotiatlon  of  the  same,  and  wlU,  as  soon  as  cash 
to  tbe  amount  of  $40,000  shall  have  been  pro- 
cured, pay  or  cause  to  be  paid  said  sum  to  A. 
8.  Barnes  ft  Co.,  in  psyment  of  said  floating 
debt,  aod  on  such  payment  being  made,  the 
reorganfzalloD  or  substitution  of  new  directors 
and  officers  of  said  railway  company,  as  herdn 
provided,  shall  (hen  take  place. 

"And  the  said  Gaylord  shall  furnish  satis- 
factory evidence  and  assurance  that  the  said 
$700,000  of  first-mortgage  bonds  and  10  per 
cent  of  capl'al  stock  will  pay,  cancel,  and  fully 
release  all  claims,  demands,  and  encumbrances 
against  said  railway  company,  except  said 
floating  debt,  and  that  the  floating  debt  afore- 
■ald  does  not  and  shall  not  exceed  $40,000." 

Apparently,  from  this  recital,  the  $40,000, 
or  such  a  matter,  due  by  tbe  construction  com- 
pany to  Jackson  and  others,  was  treated  as  a 
debt  of  the  railway  company  and  was  to  be  paid 
S6)  ^n  cash,  leaving  tbe  indebtedness  of  the 
railway  company  to  the  construction  company 
to  be  satisfied  by  the  $700,000  bonds  and  the 
10  per  cent  of  tbe  stock.  It  would  seem  from 
other  evidence  that  Barnes  was  to  take  $850,000 
of  tbe  bonds  and  the  stock  and  Gayloid  wai  to 
take  the  balsoce  of  the  bonds,  although  there 
Is  testimony  that  Gaylord  was  to  receive  fifty 
of  the  Bsrnes  bonds  for  personal  services  and 
by  way  of  commission.  There  was  a  modifl- 
catton  of  this  contract  on  January  20,  1881, 
but  tbe  change  is  not  material  to  tills  contro- 
Tersy.  On  Msrcb  28,  1881,  the  action  of  Gay- 
lord in  the  two  contracts  of  September  30. 
1880,  aod  January  20,  1881,  was  approved  by 
the  directors  of  the  railway  company,  who 
ftlso,  on  the  same  date,  passed  a  resolution  as 
follows: 

"Betolted,  ,  .  .  that  for  all  present  out- 
standing stock  certiflcates  new  certificates  of 
stock  for  a  like  amount  shall  be  issued  and  de- 
livered to  tbe  parties  entitled  to  receive  the 
same  upon  the  surrender  and  cancelation  of 
their  old  certiflcates  of  stock  and  in  exchange 
Uierefor." 

Tbe  second  day  thereafter,  on  March  80,  a 
resolution  was  passed  which,  after  referring  to 
tbe  appropriation  of  bonds  to  tbe  amount  of 
$700,000  and  stock  to  the  amount  of  a  million 
for  tbe  purpose  nt  dlacbargiog  the  IndebiednMS 
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of  the  company,  recites  the  receipt  of  full 
value  In  real  property  and  other  valuable  con- 
rideration  for  such  bonds  and  stock,  and  gives 
the  consent  of  the  company  to  tbe  immediate 
Issue  of  one  half  tbe  amount  thereof. 

Juat  before  the  passsge  of  these  two  resolu- 
tions, and  on  March  36,  1881,  tbe  construction 
company  assigned  to  Jackson  its  claim  against 
tbe  railway  company  for  bonds  and  stock,  as 
well  as  all  of  its  claims  and  demands  of  any 
and  every  kind  against  the'railway  company. 
Jackson  took  this  assignment  really  for  J.  0. 
Barnes,  and  was  to  bold  the  claim,  thus  as- 
signed, for  him  until  be  should  be  able  to  pay 
tbe  amounts  due  to  Buger,  Sloan,  and  othera.. 
Subsequently,  and  on  May  17,  1881,  Jackson 
forwarded  to  the  president  of  tbe  railway  com- 
pany a  letter,  giving  notice  of  the  assignment, 
stating  that  of  tbe  400  bonds  which  bad  be- 
longed to  the  construction  company  861  lud 
been  snrrendered  to  tbe  railway  company  to 
*be  exchanged  for  new  bonds,  and  that  he  [37 
had  Id  his  possession  tbe  remaining  80.  and  pro- 
posing to  surrender  the  80  aod  release  all  claims 
for  the  861  upon  the  issue  to  him  of  $650,000 
of  full-paid  stock.  Whereupon  the  board  of 
directors  took  the  following  action: 

"On  motion  of  Wm.  T,  Watson,  duly  sec- 
onded, the  following  resolution  was  adopted: 

"Whereas  A.  A.  Jackson,  as  the  assignee  of 
the  CAiicago  &  Northern  Pacific  Construction 
Company,  holds  89  bonds  of  this  company 
issued  by  this  company  under  its  former  name 
of  the  Chicago  A  Northern  Pacific  Air  Line 
RtUway  Company,  bearing  date  July  1,  1872, 
with  the  coupons  thereto  annexed,  and  as  as- 
slgnee  of  saia  construction  company  he  Is  also 
entitled  to  receive  from  this  company  861 
bonds  of  this  company  of  $1,000  each,  with  in- 
terest thereon  from  tbe  Ist  day  of  July,  1878, 
at  tbe  rate  of  7  percent  per  annum,  amounting 
in  all  on  tbe  1st  day  of  June,  1881,  to  the  sum 
of  $840,668;  and 

"Whereas  the  said  Jackson  has  made  a 
proposition  to  this  company,  in  wrilin'*.  pro- 
posing to  surrender  to  this  company  said  89 
bonds  so  held  hv  bira  and  to  release  this  com- 
pany from  its  liability  and  obligation  to  de- 
liver to  bim  861  bonds  and  interest  upon  the 
company  issuing  and  delivcrlogto  him  6,500 
shsres  of  the  capital  stock  of  tbb  company: 

"Therefore  teaolved,  That  the  proposition  of 
A.  A.  Jackson  be,  and  tbe  same  is  hereby,  ac- 
cepted, and  the  president  and  secretsry  are 
hereby  authorized  and  directed  to  sIrd.  seal, 
and  deliver  to  said  A<  A.  Jackson  certificates  of 
full  paid  stock  of  this  compsoy  of  the  par 
value  of  $650,000,  upon  said  Jackson's  deliver; 
to  them  of  said  89  bonds,  with  the  coupon* 
thereto  annexed,  and  s  pro|)trly  executed  in- 
strument releasing  and  dlscharinng  this  com- 
pany from  its  liability  and  obligation  to  exe- 
cute and  deliver  to  him  bonds  of  this  company 
for  $361,000  and  interest  at  7  per  cent  from 
July  1,  1872.  In  pursuance  of  his  proposition; 
and 

"Resolved,  That  tbe  proposirioo  of  A.  A.' 
Jackson  be  entered  upon  the  records  of  tbis 
company  in  connection  with  this  order." 

•In  accordance,  therefore,  with  the  termsfSS 
of  this  resolution  and  that  of  March  28.  hereto- 
fore quoted,  Jackaon  was  entitled  to  receive, 
on  tbe  iuneiider  of  the  $800,000  of  old  stock 
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■set  80  bonds  la  hff  possession  and  the  release 
of  all  claicD  in  respect  to  the  861  theretofore 
surrendered,  tbe  sum  of  $1,000,000  la  full-paid 
atock  of  the  company.  Tbe  stock  when  issued 
to  Jackson  would,  under  tbe  arran^ment 
between  bim  and  Barnes,  be  beld  br  Jackson 
for  the  benefit  of  J.  C.  Barnes.  This  stock 
was  in  fact  issued  and  delivered  to  Barnes  for 
Jackson.  That  this  stock  was  not  obtaioed 
suneptitiously^,  but  delivered  knowingly  by 
the  officers  of  the  company  to  Barnes  for 
Jackson,  is  evidenced  by  tbe  following  letters 
and  Kcelpk  tbe  letters  being  ligDed  by  the 
president  of  the  company: 

Chicago,  Portage,  &  Superior  Railway  Oom- 
panv.   Wm.  H.  Scbofleld,  President, 
President's  Office,  150  Broadway. 

N6W  York.  Jutw  18,  1881. 
B.  O.  Solston,  Esq'r,  President  Fanners' Loan 
ft  Trust  Compan;^,  New  Torfc. 
Dear  Sir:  I  have  this  day  deposited  with  the 
Farmers'  Loan  &  Trust  Company  eight  thou- 
sand, six  hundred  and  fifty  (8,660)  shares  of 
flOO  each  of  the  capital  stock  of  tbe  Chicago, 
Portage.  &  Superior  Railway  Company  to  be 

Said  out  or  delivoed  hj  you  upon  special  or- 
ers  me  prepared  and  this  day  left  with  yon 
for  acceptance.  Will  yon  please  sign  tbe  form 
of  acceptance  on  said  stock  orders,  and  when 
so  signed  and  upon  the  presentation  and  sur- 
render toyou  01  this  order,  deliver  to  Jno.  0. 
Barnes,  £sq'r,  the  aforesaid  special  orders  rep- 
rexeoting  tbe  said  8,650  shares  of  stock,  and 
Ibis  is  your  general  authority  for  the  deliveiy 
of  said  stock  to  the  persons  and  at  tbe  terms 
named  In  aaid  spedsl  orders. 
Chicago,  Portage,  &  Superior  Railway  Com- 

By  Wm.  H.  Schofield,  President 

89]  *Offlce  of  tbe  Farmers'  Loan  &  Trost  Com- 
pany, iMtEzchange  Place,  cor.  William  St 
New  Totk,  June  17, 1881. 
Beceived-from  tbe  Farmers'  Loan  &  Trust 
Company  certificates  for  tbe  delivery  of  eigbty- 
siz  hundred  and  fifty  shares  of  the  capital 
stock  of  tbe  Chicago,  Portage,  &  Superior 
Railway  Companv  in  accordance  wlUi  the 
tenu  of  ufd  certi&eates. 

J.  C.  Barnes, 
Per  £.  D.  HotchklsB. 

New  York.  Oct  23. 1881. 
To  the  Farmers*  Loan  &Trust  Co.,  New  York: 

You  are  berebv  authorized  and  directed  to 
deliver  to  John  0.  Barnes,  Esq.,  of  the  city  of 
New  York,  all  tbe  certificates  of  tbe  capital 
stock  of  the  Chicago,  Portage,  A  Superior 
Railway  Company,  referred  to  and  described 
In  90  certain  orders  signed  and  accepted  by 
you.  on  tbe  surrender  to  you  of  aM  saidorders, 
withoat  regard  to  any  of  the  conditions  or 
limitations  contained  or  spedfled  in  said  orders. 

Chicago,  Portage,  &  Superior  Railway  Com- 
pany. 

By  Wnilam  H.  Bcbofield,  President 

Further,  on  the  stubs  of  the  stock  book  of 
tbe  company,  in  the  hsndwriting  of  tbe  pnni- 
dent.  except  the  slgnatoieof  J.  C.  Barnes,  ap- 
pear these  entries: 

On  tbe  stab  tA  oerttflcate  numbered  1  (the 
103  U.S. 
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stubs  of  certificates  from  1  to  00,  indutive, 
being  precisely  similar  except  in  number  of 
shares);  "On  acc't  stock,  bonds,  &  interest 
canceled  and  returned.  No.  1  for  500  shares 
Jnne  18,  1881.  Issued  to  A.  A.  Jackson  of 
Jaoevllle,  Wisconsin.  Received  (»rtificate 
No.  1,  as  above  described,  June  18.  1881." 

And  on  stub  No.  182:  "On  account  of  stock, 
bonds,  &  lot  canceled  A  returned.  No.  188 
for  1.850  shares  October  94,  1881.  Issued  to 
A.  A  Jackson  of  Janesville,  Wisconsin.  >To 
make  baL  of  1,000,000  June  18,  '81.  Re- 
oelved  certificate  No.  189,  as  above  described, 
Oct  24, 1881,  for  A.  A.  Jackson,  $1,000,000  In 
*ten  thousand  shares.  Dated  June  18,  '81,  (40 
and  present  date.    J.  C.  Barnes." 

On  the  day  of  receiving  liie  last  of  these 
stock  certificates,  to  wit,  October  24,  Barnes 
wrote  to  Jackson,  advising  bim  of  the  issue  of 
the  10,000  shares  In  his  name;  that  tbe  certifi- 
cates were  in  bis  (Barnes')  hands,  and  that  he, 
Jackson,  could  vote  on  that  stodt.  On  Octo- 
ber 81,  Jackson,  being  in  New  York,  xeosived 
from  Barnes  tbisrecopt: 

A.  8.  Barnes  A  Co.,  PnUishen. 

New  York,  Oct  81,  1881, 
Received  ftom  A.  A.  Jackson  nlnei^  one  (91) 
certificates  of  stock  of  the  Chicago,  Portage,  A 
Superior  Railway  Company,  aggregating  tea 
thousand  (10,000)  shares,  as  follows: 

Na  1  to  6,  inc.,  500  ah's  ea   2,600 

"     6  "  66,   "   100  "   "   «.000 

"  66  "  76,   "    50  "   "   1,000 

"  76  "  90.   "    10  "    150 

182  for   1,850 


Total  shares  10.000 

Tbe  above  certificates  are  issued  to  A.  A. 
Jackson  and  have  not  been  transferred,  bat 
are  held  for  his  future  order. 

J.  C.  Bamca. 

Jackson  took  that  receipt,  m  he  testifies,  sim- 
ply because  he  did  not  care  to  carry  tbe  cer^ 
tiOcates  home,  and  wished  something  to  show 
where  they  were  and  that  they  were  held  sub- 

Ject  to  bis  order.  On  November  16  thereafter 
i  0.  Barnes  transmitted  to  hia  nephew,  C.  J. 
Barnes,  bi  Chicago,  the  stock,  accompanied  by 
this  letter  and  power  of  attwney : 

New  York,  Nor.  IS,  1881. 

Charles  J.  Barnes: 

By  express  to-d«r  I  send  yon  ten  Ihcrasand 
shares  of  C,  P.  A  8.  raSway  stock,  issued  to 
A.  A.  Jackson,  and  which  belonged  to  him 
for  settlement  of  constmction  company's 
claims,  etc.  I  send  these  shares  at  tbe  request 
of  Mr.  Jackson.  •He  will  explain  why  they  [4 1 
are  sent,  and  his  argument  agrees  with  my 
ovrn  convictions.  These  shares  are  not  ever 
to  be  parted  from  your  custody,  except  ss  it 
shall  bedeemednecessary  to  protect  tbe  mutual 
Interest  of  Jackson,  yourself,  and  mjrself,  and 
are  only  to  be  used  in  extreme  case  of  necessity 
for  our  mutual  benefit  I  also  enclose  author- 
ity to  sell  the  ten  tbonaand  shares  which  stand 
in  mj  name  on  tbe  company's  book. 

J.  C.  Barnes. 

New  York,  November  16. 1881. 
This  is  to  say  that  Charles  J.  Barnes  is  my 
true  and  lawtnl  attorney  ioe  negotiation  ana 

ei 
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■ale  of  a  certaiD  nmnber  of  ceriificates  oC  stock 
Btaading  Id  my  name  on  tbe  books  ot  the  Chi- 
cago, I^rtage,  &  Superior  Railway  Co.,  said 
certificates  dated  June,  1881,  and  aJEfficffattng 
«1,000.000.  -«  6  6 

J.  O.  Banea. 

It  vonld  Beem  dear  from  this  evidence,  not 
depeodioff  on  imperfecrioDs  of  memory,  but 
contained  in  writings  (many  of  them  on  tbe 
books  of  the  company  and  made  by  its  offi- 
cers), that  Jackson  was  tbe  legal  bolder  of  this 
$1,000,000  of  stock,  free  from  all  obligation  to 
the  company,  and  subject  only  to  tbe  trust  in 
favor  of  J.  C.  Barnes.  Il  Is  difficult  to  see 
why  Jackson  did  not  have  tbe  legal  right,  with 
the  assent  of  Barnes,  to  dispose  of  this  stock 
to  whomsoever  be  saw  fit,  and  at  any  price  he 
could  obtain.  The  debt  of  the  railway  com- 
pany to  the  coDStructfott  company  U  not  dis- 
puted; tbe  documentary  evidence  estaUishes 
that  for  that  debt  tbe  company  issued  this  stock 
as  full-paid  stock;  no  limitations  are  expressed 
in  tbe  proposition  of  Jackson  or  the  resolution 
of  acceptance,  and  for  aught  that  these  rec- 
ords disclose  be  bad  the  same  right  and  control 
over  this  stock,  subject  only  to  bis  trust  in 
favor  of  Barnes,  that  any  stockholder  in  any 
corporation  has  over  his.  It  is  true  that  the 
traoBaction  between  Jackson  and  the  railway 
company  seems  to  involve  some  departure  from 
the  arrangement  Indicated  by  the  contract  be- 
tween Qaylord  and  others,  of  SeptemberSO,  1880, 
for  that  apparently  contemplated  tbe  issue  of 
42]  «700,000of  bonds,  •$ 1.000,000  stock,  and 
the  payment  of  $40,000  In  cash  in  satisfaction 
of  all  the  debts  of  tbe  railway  company:  but 
this  transaction  was  tbe  later  one  and,  lo  so 
far  as  It  modified  the  earlier  arrangement,  au> 
perseded  it.  It  Is  probable  that  there  was  in 
fact  no  modification,  but  only  an  addition,  and 
that  Oaylord  and  J.  O.  Barnes  6(111  expected  to 
receive  $700,000In  bonds  and  $1,000,000  stock, 
in  addition  to  this  $1,000,000  of  stock  Issued 
to  Jackson,  for  addilional  certificates  of  stock 
to  the  amount  of  $1,000,000  were  made  out 
by  the  officers  of  tbe  companv  in  tbe  name  of 
J.  C.  Barnes,  though  never  delivered  to  bim. 
Apparently  they  regarded  this  as  a  bonus  for 
their  services. 

It  is  this  last  $1,000,000  of  stock  wbteh  is 
referred  to  In  the  authority  given  by  J.  C. 
Barnes  to  0.  J.  Barnes  of  November  IS.  1881. 
heretofore  quoted,  and  also  in  tbe  following 
letter  of  authority  given  on  November  10  by 
J.  0.  Barnes  to  Jackson: 

A.  A.  Jackson,  Esq.,  JanesviHe,  Wis.: 

I  hereby  authorize  and  empower  yon  to 
negotiate  the  sate  for  me  of  tbe  certain  ten 
thousand  (lO.COO)  shares  of  stock  now  standlDg 
in  my  name  on  the  books  of  tbe  Chicago,  Por- 
tafte,&  Superior  Railway  Company,  said  shares 
representing  the  par  value  of  $1,000,000. 

J.  a  Baroes. 

It  was  evidently  tbe  doubt  as  to  tbe  validly 
of  this  latter  stock  as  full-p&ld  stock  that  in- 
duced the  parties  in  making  tbe  transfer  to 
Cable  to  thus  describe  it  Id  their  contract  of 
sale:  "And  so  much  of  the  ten  thousand  shares 
of  the  capital  stock  standing  in  the  name  of 
Jobn  C.  Barnes,  aforesaid,  on  the  books  of  saM 
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company  (which  last-named  stock  said  Jack 
son  and  0.  J.  Barnes,  as  agents  of  said  John 
C.  Barnes,  are  authorized  and  empowered  to 
■ell  upon  such  terms  as  they  shall  see  tit,  a 
copy  of  the  said  authority  from  said  John  C. 
Baimea  to  said  A  A  Jackson  being  beteto  an- 
nexed and  made  a  part  bereoO  as  is  absolutely 
valid  and  full-paid  stock." 

We  do  not  deem  U  necessary  to  enter  Into  any 
consideration  of  the  question  of  Its  validity,  or 
whether  it  wm  f  ult  paid  "stock,  and  only  [43 
refer  to  It  for  the  purpose  of  staowlDg  that  tlie 
transaction  with  Jackson  waa  independent  of 
the  arrangement  between  Gaylord  and  Barnes, 
and  was  anaccompaaled  by  any  conditions 
which  may  be  claimed  to  bave  attached  to  tbe 
stock  Issued  in  Barnes*  name. 

The  testimony  further  discIoKa  that,  from 
■ome  time  in  the  latter  part  of  1881  uotil  the 
sale  made  by  Jackson  to  OaUe.  Schofield,  ai 
the  president  of  the  railway  company,  wai 
negotiating  with  tbe  officers  of  the  Grand 
Trunk  Rwlway  Company  with  a  view  to  se- 
curing their  Interest  in  the  Portage  company, 
and  their  aid  in  Boating  its  bonds  In  European 
markets,  and  that  those  negotiations  bad  pro- 
ceeded finally  so  far  as  to  disclose  a  possibility, 
perhaps  a  probability,  of  success.  Jackson 
and  J.  G.  Barnes  were  aware  of  tbe  pendem^ 
of  these  negotiations,  and  of  the  various  steps 
therein,  so  far  as  tbey  were  disclosed  by  tbe 
records  of  tbe  Portage  company,  and  the  cry- 
tracts  which  were  reported  by  SchoSeld  to  tje 
directors  of  that  company.  The  Grand  Trunk 
comfwiy,  having  securad  an  entrance  into 
Chicago,  evidently  saw  tbe  possibility  of  ben- 
efit to  itself  in  obtdning  control  of  a  road  run- 
ning into  the  far  Northwest,  and  upon  that 
view  entered  Into  these  negotiations.  It  Is  also 
true  that  when  the  Grand  Trunk  company 
found  that  Cable,  acting  for  tbe  Omaha  com- 
pany, bad  purchased  Uila  Jackson  stock,  it 
abandotied  all  negotiations  and  gave  up  the 
thought  of  attemptlDg  to  secure  control  of  tbe 
Portage  company.  It  Is  claimed  .by  Jackson 
that  tbe  delays  in  negotiations  with  tbe  Grand 
Trunk  company  were  such  that  he  bad  lost  all 
confidence  in  tbetr  success;  that  be  offered  the 
stock  to  officers  of  that  company  at  tbe  same 
price  that  Cable  subsequently  paid  for  it,  aod 
that  they  declined  to  take  it. 

Putting  tbe  moat  unfavoraUe  cotistruction 
upon  tbe  testimony,  it  does  not  seem  to  us  that 
either  Jackson  or  E^rnes  can  be  condemned  of 
any  breach  of  trust  or  other  ob1i<^atioD,  to 
the  Portage  company  when,  having  offered 
the  stock  to  the  Grand  Trunk  company  at  tbe 

Erioe  afterwards  paid  by  Cable,  and  such  offer 
aving  been  declined,  tbey  sold  it  to  tbe 
Omaha  company.  Il  may  be  that  thereby 
Schofield  and  ^Gaylord  were  deprived  of  [44 
the  profits  which  tbey  expected  lo  secure  by 
successfully  carrying  through  tbe  iiegotiations 
with  tbe  Grand  Trunk  company,  but  we  do 
not  understand  that  one  stockholder  is,  vir- 
tue of  his  ownership  of  stock,  bound  to  con- 
tinue in  the  holding  at  it  in  order  to  allow  an- 
other stockholder  to  make  a  profit  out  of 
negotiations  then  pending.  Jackson  and 
Barnes  had  the  same  right  to  took  after  tbeir 
own  Interests  in  the  sale  of  the  stock  that  Scho- 
field and  Oaylord  bad  after  theirs  in  tbe  nego- 
tiations with  the  Grand  Trunk  company.  It 
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seemi  very  probatile.  ir  we  mar  specalate  as 
to  wbat  would  bave  been  the  result  if  the  nego- 
ciatioDS  with  tbe  Grand  Trunk  company  had 
been  successfully  carried  to  completion,  that 
tbe  tl.OOO.QOOof  stock  which  Jacbsoo  held, 
tnatead  of  being  woith  $300,000.  would  have 
been  worth  little  or  notbiog,  and  we  do  not 
nndeistaod  tbat  a  stockholder  Is  under  obli;^ 
tioDs,  legal  or  moral,  to  sacrifice  his  personal 
interests  in  order  to  secure  tbe  welfare  of  tbe 
corporation  of  which  he  Is  a  stockholder  or  to 
enable  another  stockholder  to  make  gains  and 
profits. 

In  Bbmt,  to  sum  np  this  braocb  of  the  case* 
from  the  testimonr  In  this  record  it  is,  we 
tbink,  clear  that  Jackson  was  guflty  of  no 
breach  of  trust  in  selling  this  stock;  tbat  it  be- 
longed, both  legally  and  equitably,  to  J.  C. 
Barnes  and  himself;  tbat  they  had  a  full  legal 
and  moral  risbt  to  sell  It  to  any  one  who  would 

Siy  tbeir  price,  and  it  equally  follows  that  the 
maba  company  and  Cable,  in  making  the 
purcbaae,  were  tbemsclvcs  guilty  of  no  wrong. 

Another  claim  Is  that  the  Omaha  company 
wrongfully  prevented  tbe  Portage  company 
from  earning  the  land  grant.  This,  it  is  said, 
was  done  by  inducing  tne  general  manager  of 
tbe  company  to  withdraw  the  engineering 
corps  and  to  stop  tbe  cootraclor  from  proceed- 
ing with  tbe  work  of  construction,  and,  after 
all  work  had  in  fact  been  stopped,  by  false 
^Vearing  securing  an  ex  parte  injunction  to 
restrain  the  offlciaU  of  the  Portage  company 
from  any  further  efforts  in  its  behalf.  But  tbe 
testimony  does  not  make  good  these  chargesi 
It  Is  tme  Hr.  Cable,  after  his  purchase  of  the 
•took,  asked  Mr.  Peck,  the  general  manager, 
46]  to  discoDtlotie  the  work  of  'construction, 
bat  tbe  latter,  as  he  himself  testifies,  declined  to 
do  Ibis,  not  recognizing  Mr.  Cable  as  baring 
any  authority  in  tbe  matter  He  did,  however, 
after  consullation  with  tbe  president  and  learn- 
ing that  negotiations  for  tbe  awistance  of  tbe 
Grand  Trunk  company  bad  been  abandoned, 
notify  tbe  contractors  by  telegraph  of  the  fact, 
and  that  there  seemed  to  be  no  immediate  pros- 
pect of  raising  money  to  continue  the  work. 
With  reference  to  the  alleged  obtaining  of  an 
er  parte  Injunction  on  false  affidavits,  the  facts 
are  these:  The  president  of  the  Portage  com- 
pany, who  was  a  resident  of  New  York,  after 
tbe  giving  up  of  the  negotiations  with  the 
Grand  Trunk  company,  returned  lo  tbat  city, 
and  there  had  in  bis  poesession  the  books  snd 
papers  of  the  compnny — indeed,  for  all  practi 
cal  purposes,  the  office  of  the  company  seems 
to  have  been  theretofore  transferred  from : 
Chicago  to  New  York.  Mr.  Cable  sought  to 
have  tbe  slock  which  he  had  purchased 
transferred  on  tbe  stock  books  of  thecompsoy, 
but  failed  in  his  efforts.  He  was  informed  | 
tbat  the  president  was  calling  special  meetings  ^ 
of  the  directors  of  tbe  company  in  New  York  | 
without  giving  notice  to  the  local  directors  and  { 
witbnut  tbeir  presence,  and  by  virtue  of  au- 
thority granted  at  such  meetings  was  disposine 
of  bonds  .and  stock — information  which  we 
/^rret  to  s  ly  bad  no  slight  foundation  in  tbe 
actual  facts.  Whereupon  he  filed  bis  bill  in 
the  circuit  court  of  Cook  county,  Illinois, 
which,  reciting  his  purchase  nnd  ownership  of 
tbe  stock,  the  conduct  of  the  president  nnd . 
other  offldals  of  the  corporation,  as  above ' 

tesr.  S.       U.S..  Boos  4L  6 


stated,  prayed  an  tojuoction  against  the  Port- 
age company  and  its  president.  In  order  that 
the  exact  scope  of  this  injunction  may  be  ap> 
parent  we  quote  from  the  prayer  In  the  bill, 
the  order  of  tbe  court  being  that  an  injuoctioa 
issue  as  [oayed  for: 

"That  a  prelimioary  Injunction  Issue  re- 
straining the  defendants  and  their  officers, 
directors,  agents,  and  servants  from  issuing  or 
carrying  or  allowing  to  be  Issued  any  of  the 
capital  stock  of  said  corporation,  and  from 
issuing,  selling,  pledging,  or  causing  to  be 
issued  or  sold  or  pledged,  any  of  the  mortgage 
bonds  of  said  corporation  until  the  farther 
order  of  this  court,  and  also  restraining  said 
defendants  and  their  officers,  'directors,  [46 
servants,  and  agents  from  transferringor  allow- 
ing to  be  transferred  upon  tbe  books  of  said  cor- 
poration any  of  tbe  capital  stock  which  has 
been  Issued  by  said  Scbofield  as  above  stated 
and  which  u  above  charged  to  have  been 
wrongfully,  fraudulently,  and  improperlr 
issued,  or  any  other  fraudulent  capital  stocK 
of  said  company,  and  tbat  said  defendants, 
their  officers,  agents,  and  servants,  be  also  re- 
strained and  prohibited  from  calling  or  bold* 
log  or  causing  to  be  called  or  held  anymeeting 
of  the  directors  of  said  corporation  or  attempt 
log  to  transact  business  at  such  meeting  and 
from  taking  part  as  an  officer  or  directra  at 
such  meeting  unless  full  notice  of  such  meet- 
ing and  the  time  and  place  of  holding  tbe 
same  shall  have  been  given  to  each  of  the 
above  named  directors  of  said  corporation,  and 
not  In  tbat  event  unless  such  meeting  and 
meetiogs  shall  be  notified  to  be  held  and  shall 
be  held  at  tbe  principal  ofBce  of  said  corpora- 
tion, in  the  dty  of  Chicago,  in  tbe  state  of 
Illinois. 

"And  that  until  such  time  as  said  books  and 
papers  of  said  corporation  shall  be  returned  to 
and  kept  at  its  office  in  tbe  city  of  Chicago 
aforesaid,  open  to  tbe  inspection  of  your  ora- 
tor, said  defendants  will  be  prohibited  and 
restrained  from  doing  any  act  or  thing  con- 
cerning or  affecting  the  financial  affnirs-of  said 
corporation  for  the  amount  of  Its  liabilities  or 
tbe  amount  of  Its  capital  stock,  and  from 
entering  upon  the  records  of  said  company  any 
statement  or  record  of  its  actings  or  doings." 

It  is  true  tbat  the  temporary  .restraining 
order  or  temporary  injunction  was  granted 
on  the  9th  day  of  February,  1883,  without 
notice,  but  the  defendants  were  in  a  few  days 
served  with  process.  They  made  no  attempt 
to  have  tbe  order  vacated,  but,  on  the  con- 
trary, on  March  20, 1883,  the  Portage  company 
filed  a  cross  bill  seeking  to  restrain  Cable  from 
disposing  of  tbe  stock  be  had  purchased,  and 
praying  tbat  it  be  delivered  up  tor  cancelation. 
Nothing,  however,  came  of  this  litigiittoo,  and 
it  was  abandoned  in  consequence  of  negotiif- 
tions  and  a  settlement  between  Cable  and  the 
investment  company. 

Finally,  it  is  insisted  that  tbe  Omaha  com- 
pany wrongfully  *andfrauduluntlTsecuredr47 
through  the  action  of  the  legislature  of  the 
state  of  Wisconsin  a  transfer  of  the  land  grant 
to  itself,  and  further  that  the  action  of  the  leg- 
islature In  making  such  transfer  did  not  dc< 
vest,  or  attempt  to  devest,  the  creditors  of  the 
Portage  company  of  their  legal  or  equitable 
rights,  nor  prevent  them  from  having  tbe  lands 
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'  appropriated  w  Urn  was  neceaaary  to  tbeaat- 
tofaction  of  their  dehta. 

With  refercDoe  to  tbe  first  portion  of  thia 
(diarge,  it  la  BOfflcient  to  uj  that  there  la  ab- 
aolutely  do  fouodation  for  ft  in  tbe  testimony. 
It  does  not  appear  that  there  was  any  corrup- 
tion or  attempted  cornption  by. the  Omaha 
company  of  any  of  the  members  of  the  legis- 
lature, or  other  offldala.  Everything;  it  did 
vaB  open  and  abore  board.  At  the  fDstance 
of  the  officials  of  the  Portage  company  it  con- 
sented that  a  stipulation  belotroduced  Into  tbe 
act  of  forfeiture  and  transfer  that  it  riiould  p^ 
to  the  governor  of  the  state  the  sum  of  $78,000. 
to  be  used  in  nmnent  of  labor  claims  tot  work 
done  on  the  Portage  company's  line,  and  after 
the  pu^ie  of  tbe  act  It  did  pay  tbe  stipulated 
•nm.  We  are  left,  therefore,  to  tbe  single 
onestion  whether  the  act  of  the  legislature, 
either  in  terms  or  by  implication,  burdened  tbe 
transfer  with  a  continuing  obligation  for  the 
debts  of  the  Portage  company.  Ko  such  bur- 
den  was  In  terms  imposed.  The  grant  was,  so 
for  as  the  legislative  action  discloses,  simply 
taken  away  from  tbe  Portage  company  be- 
cause of  a  failure  to  comply  witb  tbe  coodftlons 
under  which  it  bad  origioally  been  beslowed 
upon  it.  On  such  failure  of  tbe  Portage  com- 
pany all  its  right  to  the  lands  ceased.  What- 
ever tbe  legislature  might  thereafter  do  in  its 
behalf  was  a  mere  act  of  grace.  No  creditor 
of  the  Portage  company  bad  any  legal  or  equi- 
table rigbt  to  any  portion  of  those  lands,  and 
if  the  legislature  bad  simply  revoked  the  grant 
and  resumed  possession  on  behalf  of  the  state 
there  would  be  no  pretense  of  a  claim  that  any 
such  creditor  could  aubject  tbe  lands,  or  any 
intereat  therein,  to  the  aatiafactioo  of  his  debt. 
There  la  no  Intimation  of  a  contrary  doctrine 
In  the  opinioD  filed  in  Angle  v.  Chicago,  8f.  P. 
M.  A  0.  S.  Co.  151  U.  8.  1  [38:  56).  All  that 
was  there  held  was  ibat  the  legislative  action 
did  not  condone,  and  was  not  intended  to  con- 
4SJ  done,  *any  wrongs  done  by  tbe  Omaha 
company;  and  that  if  theOmahacompany  bad 
been  guilty  of  any  fraudulent  conduct.  In  con- 
sequence of  which  tbe  Portage  company  had 
been  prevented  from  earning  the  grant  and  the 
legifilature  thereby  Induced  to  revoke  it  and 
bestow  it  upon  tbe  Omaha  company,  the  party 
wronged  by  those  acts  of  the  Omaha  company 
was  entitled  to  redress.  But  here,  as  we  have 
seen,  altbougb  tbe  charges  are  tbe  same,  yet 
the  lesiimony  fails  to  make  good  thoae  charges, 
or  to  show  any  fraudulent  or  wrongfcl  con- 
duct on  tbe  part  of  tbe  Omaha  company.  The 
legislative  act  condoned  no  wrooe,  for  there 
waa  no  wrong  to  condone.  It  neither  placed 
nor  continued  any  burden  upon  the  land  grant, 
and  hence  tbe  mortgage  creditois  of  tbe  Port- 
age company,  having  no  lien,  legal  or  equita- 
ble, cannot  pursue  the  lands  in  the  bands  of 
the  Omaha  company. 

There  is  this  subalantial  difference  between 
the  AngU  Cote  and  the  present:  While  in  each 
are  cbareea  of  grievous  wrong  on  tbe  part  of 
tbe  Omaha  company,  in  consequence  of  which 
property  which  ouierwlae  would  have  been 
■ubjectra  to  tbe  payment  of  the  plaintlS'a 
claims  was  obtained  by  tbe  Omaha  company, 
to  tbe  AngU  Cam  the  Omaba  company  de- 
aiorred,  saying  there  was  do  remedy,  notwith- 
standing tbe  WTODga  alleged.  We  held  that  If 
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such  wrongs  as  wero  alleged  bad  been  cwn- 
mltted.  the  law  did  fonilah  a  remedy.  In  lUa 
case  tbe  Omaha  company  took  Issue  upon  the 
charge  of  having  committed  such  wronga,  and 
the  teatimony  shows  that  it  did  not  commit 
them.  8o  the  proof  fails  to  make  good  tbe 
charges,  and  the  decree  ike  circuit  court  mo* 
rightl  and  <i  afirmed. 

Mr.  Justice  Barlan  ooncors  In  the  lesnlt 

upon  the  nounda  stated  In  his  opinion  at  tbe 
circuit  Farmer^  Aoan  A  T.  Co.  v.  Chicago, 
P.dk&S.  a>.  80  Fed.  Bep.  148;  Angle  t.  Chi- 
COM,  St.F,  M.  A  0.  B.  Oo.  miV.  6. 1-28  [88: 


OBORGE  S.  EIRE,  Appt.,  [49 
e. 

UNITED  STATES. 

(See  B.  C.  Beporter^  ed.  tt-86J 

Aeaigiue  of  patentr^ht  t»  rewMT  royalfi^ 

A  patent  tor  letter  boxea  already  In  use  \tj  tbe 
Postoffloe  DepartmeDt.  taaued  agalnat  the  pro- 
test of  an  BffeDt  of  tbevoveminMittoapaaoD 
wbo  was  not  tbe  Inventor  of  the  bcnes,  but  who 
f  urolshod  them  to  the  govemmeot  under  a  god- 
traot  whloti  had  expired  and  whtcb  tbe  sovem- 
ment  bad  refused  to  rraew,  doea  not  give  to  bta 
aasfgrnee  way  ri^ht  to  teeorer  roraUtes  aptm  tbe 
ttaeorr  of  an  Implied  promise  for  tbeprovitrasaae 
of  anota  bozea,  in  a  suit  wbieh  was  p*"*'"g  when 
tbe  patent  was  lasoed. 

[No.  214.] 

Argued  April  U,  2S96.   Decided  May  4,  1896. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  dismissing  a  claim  by  Qeorge  E. 
Kirk  as  assignee  of  a  patent  for  a  street  Tetter 
box  against  tbe  United  States  for  royalties  for 
the  use  of  tbe  patent.  Affirmed. 
See  same  case  below,  38  Ct.  CI.  41. 

Statement  by  Mr.  Justice  Brownl 
This  waa  a  claim  by  George  £.  Kirk  aa 
assignee  of  letters  patent  No.  46Ss,224,  for  a 
street  letter  box.  issued  October  27,  1891.  to 


KOTm.—For  what  potents  ors  granteOi  whan  de- 
elored  tN>(d,— see  note  to  Btbds  v.  Eaton.  4: 43S. 

A»  to  TpaltJitaitUity  of  intwnilons,  seenotoa  to 
Tbompaon  v.  Boisaetier,  Sfk  n,  and  Coming  v.  bV- 
deo,14:  688. 

Am  to  tDften  amiignee  may  sue  /or  tnfrinQemcnt: 
vihen  pateiOee  must:  vihen  thev  must  Mn.— see  note 
to  WUsoD  V.  RouBseau.  11:  U4L 

At  to dimaoetforirtfriaoemetU  of  vatent;  tnbu 
damofFn.— era  note  to  Hon    Bneraon,  18: 88*. 

As  to  dUlinatton  between  invetMont  o/fnecAantem, 
artidea,  or  produeU  and  procetaes;  when  latter  pat- 
ented,—see  DOt«  to  CorolQg  r.  Burden.  U:  W. 

At  to  anticipation  of  patents;  prtor  patents  and 
publicalton»:a3mlteaUmandimie;clatituandefieei- 
jtfof l'>tu,— aee  note  to  Lenott  Standari  Oil  Co. 
87:787. 

At  to  patents /or  deaiffns.  when  mild,  see  note  to 
Smltb  V.  Whitman  Saddle  Oo.  87: 806. 

Am  to  teflat  eonriffutes  ft^ttngemeiHt  ef  potent; 
■fmfbirtttf  <^  decfCM.*  OeMgnt;  contMutUons;  mo- 
ebfnss;  eonatmetlon  of  patent,— see  note  to  Borer  r. 
Coupe,  88: 10I& 
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B«miiel  Strong,  upon  an  application  filed 
therefor  March  9,  1874. 

The  original  petition  was  filed  October  97, 
1884.  about  ten  years  after  the  application 
for  the  patent  was  filed,  and  seven  years  be- 
fore it  was  finally  Issued. 

The  case  having  been  tried  by  the  court  of 
claims,  ttuit  court  made  a  flndiog  of  tacts, 
of  which  the  following  is  an  abstract : 

On  March  80  and  Xugust  81,  1869,  there 
were  granted  to  said  Samuel  Strong  two  pat- 
ents, nos.  88,035,  and  94,449,  for  improve- 
ments in  street  letter  boxes,  and  on  the  lOtfa 
of  September  of  the  same  year  Strong;  en- 
toed  Into  a  contract  in  mltlng  with  the 
defendant  through  the  Poetmaster  General, 
whereby  Strong  contracted  to  furnish  cast- 
iron  street  letter  boxes  foi  the  use  of  the 
PMtoffice  Department,  In  soch  numbers  and 
at  such  times  and  places  as  might  be  ordered 
by  the  Postmaster  Qeneral,  up  to  October  1, 
1873.  "Hies©  letter  boxes  were  to  be  of  the 
aize,  shape,  weight,  and  model  of  one  de- 
posited by  blm  In  the  Postofflce  Department, 
the  deaign  and  construction  of  which  were 
carefully  specified  in  the  contract,  the  United 
States  on  Its  part  agreeing  to  pay  $6.S0  for 
each  box  ftimished  and  put  up,  according  to 
order. 

A  few  days  after  this  contractwas  executed, 
ffO]  namely,  *September  87,  Strong  assigned 
to  one  Gideon  L.  Walker  all  his  Interest 
in  the  two  patents  above  mentioned,  as  well 
as  bis  Interest  In  and  to  a  certain  invention 
in  street  letter  boxes  for  which  he  claimed 
lie  had  prepared  and  filed  specifications  pre* 
paratory  to  obtaining  a  patent  therefor.  But 
whether  sodi  patent  ma  ever  Issued  did  not 

''^he'letter  boxes  so  oontoacted  to  be  far- 
niahed  by  Strong  were  actually  furnished  by 
htm,  and  were  the  letter  boxes  for  which  he 
had  secured  a  patent  for  what  Is  known  as 
the  "flat-top"  letter  box.    But,  in  conse- 

auence  of  complaints  made  to  the  Postmaster 
eneral  to  the  effect  that  such  boxes  were  too 
wide,  unsightly  in  appearance  and  unsatis- 
factory, he  called  together  at  Washington  a 
convention  of  postmasters 'and  other  p<Mtal 
officials,  to  consult  with  reirf^rd  to  the  gen- 
eral good  of  the  service.  Before  this  conven. 
tioo,  which  met  in  .Tanuarv.  1870,  the  Post- 
master Genera]  laid  for  Inspection  several 
models  of  letter  boxes,  including  the  one 
then  in  use,  furnished  by  Strong,  under  his 
contract ;  but  the  conveontw  rejected  all  8n9h 
models,  and,  endeavoring  to  avoid  ctmfilct 
with  any  existing  patent,  devised  a  letter 
box  based  upon  their  own  experience,  aud 
by  a  commuuication  addressed  to  the  Post- 
master General,  dated  January  16,  1870,  rec- 
ommended the  adoption  of  a  box  "about  14 
feet  in  length,  about  6  Inches  In  depth  and 
IS  inches  tu  width,  with  an  opening  at  the 
top  sufiicfently  large  to  receive  newspapers 
ana  magazines,  the  opening  or  receptacles 
especially  protected  from  the  weather  with 
a  curved  top  to  carry  off  the  water,  and  a 
door  In  the  aide  or  front,  with  side  flanges, 
to  take  the  matter  from,  and  that  the  hours 
for  collection  be  distinctly  shown  upon  the 
ootaide  of  the  box."  At  the  same  time  and 
in  the  same  omnmunlcatitm  they  oondemned 
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the  street  letter  box  "  now  furnisbed  the  de- 
partment under  the  contract  known  as  tho 
Strong  patent." 

Pursuant  to  such  recommendations,-  a  letter 
box  was  devised  and  adoj.  eti  by  the  Post- 
master General,  known  as  the  "round-top," 
and  Strung  was  engaged  to  model,  manufac- 
ture, and  furnish  to  the  PostofBce  Departnicnt 
such  boxes,  with  such  alterations  and  im- 
provements therein  as  the  'Postmaster  [SI 
General  mi^ht  suggest;  and  In  pursuance 
thereof  a  written  contract  was  entered  into  be- 
tween Strong  and  the  defendant  on  FObruary 
18,  1870,  to  continue  in  force  for  four  years 
thereafter.  Tliis  contract  in  terms  superseded 
and  annulled  the  conttact  theretofore  made  on 
September  15,  1809.  Under  this  contract  of 
imary  18,  1870,  Strong  modeled  and  man- 
ufactured boxes,  with  such  alterations  and 
improvements  therein  as  were  suggested  by 
the  Postmaster  General,  until  boxes  giving ' 
satisfaction  to  the  Postmaster  General  bad 
been  made ;  and  the  boxes  so  modeled  and 
manufactured  by  said  Strong  were  the  boxes 
furnished  by  him  to  and  for  the  use  of  the 
Postofflce  Department,  under  and  during  the 
existence  of  his  said  contract,  and  none  other, 
for  which  he  was  paid  $5.60  for  each  of  the 
small  size  and  $7.60  for  each  of  tha  largo 
size  of  said  boxes. 

A  few  days  prior  to  the  expiration  of  the 
said  contract,  namely,  on  February  11,  2874, 
Strong  filed  in  the  Patent  Office  a  caveat, 
and  on  March  9  an  applicatloD  and  speci- 
fications, claiming  to  be  the  inventor  of  tiie 
cast  iron  street  letter  box  so  devised  and 
adopted  by  the  Postmaster  General  as  afore- 
said;  which  letter  box, so  devised  and  adopted 
by  the  PtMtmaster  General,  was  modeled  and 
manufactured  by  Strong  under  the  Instruc- 
tions of  Uie  Postmaster  General,  as  provided 
should  be  done  In  his  contract,  and  the  said 
Iraxes  BO  modeled,  manufactured,  and  fur- 
nisbed by  said  Strong  were  in  public  use  in 
the  letter-carrier  cities  of  the  iJnited  States 
for  more  than  two  years  prior  to  March  9, 
1874,  the  date  when  Strong  filed  his  applica- 
tion for  a  patent  thereon. 

Pending' such  application,  and  on  July  99, 
1874,  the  Postmaster  General  addressed  a  let* 
ter  to  the  Commissioner  of  Patents,  saving 
that  the  department  had  been  informed  by 
Strong  that  he  had  taken  out  two  caveats  to 

firotect  bis  alleged  rights  to  a  certain  street 
etter  box  now  in  use  by  authority  of  the  de- 
partment, stating  that  such  box  had  been  in 
nse  for  four  years,  under  contract  with  Strong 
of  February  18,  1870,  and  had  been  recom- 
mended by  the  convention  of  postmastera, 
reduced  to  shape  and  form  by  Strong,  as  de- 
scribed by  them,  and  could  In  no  just  sense 
be  a>nsidered*as  the  invention  of  Strong,  [ffJS 
he  having  simply  carried  out  the  views  of 
the  convention  in  this  respect. 

On  January  36,  1881,  Strong  assigned  all 
his  interest  in  the  letters  patent  and  the  In- 
vention to  the  claimant,  but  it  did  not  ap- 
pear that  Gideon  L.  Walker,  to  whom  Strong 
had  theretofore  executed  an  assignmeDt  in 
writing,  as  before  mentioned,  consented  to 
such  assignment  to  the  claimant  or  any  one 
else  on  the  application  of  Septembor  4.  1609. 
referred  to  In  lald  written  t^lgninsnt. 
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After  the  filing  of  the  original  petition  In 
thii  case,  to  wit,  October  27,  1891.  there  was 
Issued  to  the  claimant,  Qeorge  E.  Kirk,  as- 
signee of  said  Samuel  Strong,  letters  pateot 
No.  46:!,  324,  which  patent  corera  the  same 
sad  Identical  street  letter  box  accepted  by  the 
Postmaster  General,  known  as  the  "  round- 
top, "  which  was  modeled  and  manufactured 
bv  Strong,  as  hereinbefore  set  fwth. 

'Subsequeotlv  to  Februaiy  18.  1874.  the 
date  of  the  expiration  of  the  contract  with 
Strong,  Uie  Postmaster  Oeneral  contracted 
with  the  Union  Foundry  &  Manufacturing 
Company,  of  Reading,  Pennsylvania,  and 
others,  at  divers  times  to  maoufacture  and 
furnish  for  the  use  of  th«  Postofflce  Depart- 
ment the  same  and  identical  kind  of  street 
letter  box  theretofore  modeled,  manufactured, 
and  furnished  by  said  Strong  under  his  cod- 
tract,  as  aforesaid ;  and  it  does  not  appear 
that  the  contracts  for  the  boxes  to  be  furnished 
were  with  the  knowledge  or  consent  of  said 
Strong  or  claimant. 

During  the  six  years  prior  to  the  filing  of 
the  origmal  petition,  and  up  to  the  date  of 
flllnK  the  last  amended  petition.  January 
16,  1802,  there  were  purchased  for  the  use 
of  the  Postofflce  Departmeot  about  85,000 
such  letter  boxes,  a  reasonable  roralty  for 
the  use  ot  which  would  be  |1  per  box. 

Upon  the  foregoing  finding  of  facta  the 
oourt  of  claims  aedded  as  a  oonolusion  of 
law  that  the  claimant  was  not  entitled  to  re- 
cover, and  the  petition  was  therefore  dis- 
missed. Thereupon  petitioner  appealed  to 
this  court 

JWmrs.  R.  H.  Steele.  Robert  A.  How- 
ard* and  E.  B.  Bolman  for  appellant. 

Mmn.  9*  E.  Dodge,  Assistant  Attorney 
GoDeral.  and  CharUt  (TA'fui^  for  appellee. 

Mr.  Justice  Brown  dellTered  the  opinion 
of  the  court : 

In  his  amended  petition  of  January  26, 
1891,  claimant  asseris  himself  to  be  the  as- 
signee of  the  improvements  made  by  Strong, 
for  which  the  two  patents  of  March  81  and 
August  81,  1869,  were  issued ;  as  well  as  the 
assignee  of  another  patent,  Issued  February 
7,  1882;  and  also  of  an  application  for  still 
another  of  March  9,  1874.  Ue  sets  forth  the 
contracts  of  September  IS,  1869,  and  February 
18,  1870,  and  the  performance  of  the  same, 
and  alleges  that,  "at  the  termination  and  ex- 
piration of  said  contract,  the  said  Samuel 
Strong  applied  to  the  Postmaster  General  of 
the  United  States  for  a  renewal  of  the  same ; 
and  that,  notwithstanding  a  verbal  under- 
Btandiug  and  promise  on  tne  part  of  the  said 
Postmaster  Qeneral,  made  at  the  time  of  the 
execution  of  the  said  contract,  that  there 
would  be  such  a  renewal,  said  renewal  was 
denied  to  said  Samuel  Strong,  and  do  further 
renewal  of  said  oontract  has  since  been  made 
by  and  between  the  said  parties  thereto. " 

The  gist  of  his  complaint  Is  that,  after  the 
expiration  of  the  contract,  the  government 
coutiDued  to  use  the  boxes  that  had  thereto- 
fore Iwen  manufactured  by  Strong;  that  all 
such  letter  boxes  "were  covered  by  the  claims 
of  the  aforesaid  application  fw  letters  patent 
of  March  9.  1874,  and  included     said  con- 
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tracts,  and  now  owned  by  said  claimant;' 
that  such  use  was  in  violation  of  the  rights 
of  claimant.  In  virtue  of  his  said  assignment ; 
that  since  February  18,  1874,  the  govern- 
ment has  refused  to  renew  this  contract  with 
Strong,  or  to  pay  him  anything  for  the  use 
of  the  boxes,  and  that  he  is  entitled  to  the 
sum  of  $8.60  upon  aach  of  said  boxes  used,- 
under  ao  implied  contract  to  pay  for  tbe  same. 
His  allegation  with  regard  to  the  patent  tat 
which  application  was  filed  Marco  9,  1874, 
Is  that  the  application  therefor  was  examined 
by  tbe  primary  ezamtoer  and  rejected ;  that 
an 'appeal  was  taken  to  tbeexaminets-lD-[54 
chief,  which  reversed  the  decision  of  the 
primarv  examiner,  and  held  that  Strong  was 
entitled  to  a  patent :  that.  In  accordance  with 
such  Judgment,  the  Commissioner  of  Patents 
allowed  the  claims,  received  tbe  final  fee, 
and  ordered  the  pateat  to  Issue,  but,  notwitb- 
standing  all  that,  "still  withholds  the  pat- 
ent for  reasons  koown  only  to  himself,  and 
entirely  contrary  to  the  said  express  mandate 
of  law." 

In  an  amended  petition,  filed  January  10. 
1892,  claimant  sets  forth  that  a  patent  was 
issued  to  him  on  October  27,  1891,  in  pur- 
suance of  the  application  of  March  9,  1874. 
and  that  on  January  16,  1870,  a  couventlon 
of  postmasters,  which  met  at  Washington, 
recommended  (or  adoption  to  the  Postmaster 
Qeneral  the  boxes  filed  with  the  board,  and 
known  as  the  Strong  boxes,  and  that  It  was 
the  intention  and  understanding  of  the  Post- 
master General  that  the  invention  so  adopted 
should  be  used  by  the  government,  and  a 
reasonable  and  just  compensation  made  for 
tbe  use  of  the  same. 

In  this  MHinection,  however,  it  Is  found  by 
the  court  of  claims  that  the  two  patents  of 
1669  were,  on  the  27th  day  of  September  of 
that  year,  assigned  to  Gideon  L.  Walker, 
and  consequently  that  Kirk  took  nothing  by 
the  assignment  to  him  of  the  same  patents 
of  January  6.  1881 ;  and  that  tbe  patent  of 
February  7,  1882,  was  not  included  ia  the 
assignment  to  Kirk,  but  still  appeared  to  be 
owned  by  Strong.  It  follows  that  tbe  only 
invention  or  patent  In  which  claimant  ap- 
pears to  have  any  interest  is  that  known  as 
tbe  "round-top"  box,  which  claimant  holds 
by  authority  of  the  assignnient  of  January  6, 
1881.  for  wblcb  letters  patent  were  never  Is- 
sued until  1891.  seventeen  years  after  Strong's 
contract  with  tbe  government  had  expired. 
The  court  further  found  that  the  round-top 
letter  box  was  devised  and  adopted  by  the 
Postmaster  Genera!  himself ;  that  Strong  was 
employed  to  model,  maoufacture,  and  fur- 
nish these  boxes  for  a  term  of  four  years,  with 
such  alterations  and  Improvements  therein  as 
the  Postmaster  General  might  suggest;  that 
a  few  days  before  tbe  expiration  ofthls  coo- 
tract.  Strong  filed  a  caveat  in  the  Patent  Office 
and  made  application  for  a  patent  for  tbe  box- 
es *so  devised  and  adopted  by  the  Poet-  [55 
master  General,  which  letter  box  had  been 
manufactured  by  Strong  under  his  instruc- 
tions; and  that  they  had  been  in  public  use 
for  more  than  two  years  prlw  to  Haich  9. 
1874.  when  Strong  filed  his  application  there- 
for :  that  tbe  Postmaster  General  proteste<l 
against  the  grant  of  a  patent  to  Strong,  and 
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fbat  the  ifime  wu  not  gnoted  until  MveDteen 
years  tbereafter. 

DiflcardiDc,  then,  the  patenta  of  1869  and  1873 
M  fromaterlal.  the  case  rcBolvei  itaelf  Into 
the  questioD  whether  the  aBsienee  of  a  person 
who  did  not  Invent  the  letter  dox  In  dispute, 
who  had  no  patent  for  It  until  after  the  suit 
■was  commeoced,  who  had  no  contract  to  man- 
ufacture It,  and  who  finally  obtained  a  pat- 
snt  agalnat  the  protest  of  the  govemment't 
•cent,  can  neover  of  tin  goTemment  s  roy* 
•Tty  for  the  tue  of  the  device  uptm  the  theory 
of  an  implied  prumiie  to  pay  for  such  oie. 
Thne  can  be  bnt  one  ansivar  to  this  propo- 
•Ition. 

The  application  of  Strong  to  patent  a  letter 
box  which  be  did  not  invent  was  naturally 
suggested  by  the  fact  that  bis  contract  for 
maDnfacturing  the  same  was  about  expiring, 
and  he  desired  to  forecloee  others  from  ob- 
taining a  further  contract  by  securinga  patent 
for  the  box.  If  a  patentee  could,  under  any 
circumstances,  sue  to  recover  for  the  use  of 
a  patent  before  It  was  granted  (as  to  which 
It  was  held  in  OayUr  v.  Wilder,  61  U.  S. 
10  Bow.  477,  498  [18  :  604,  611]:  Broum 
T.  DueJietne,  60  tJ.  8.  19  How.  188.  195 
15  :  595,  69&1 :  Marth  t.  mdioU,  8.  ds  Co. 
28  U.  8.  605,  613  [83  :  688,  541]  ;  Sargent 
T.  Seaffratie,  2  Curt.  558,  655 :  and  t. 
CUiyUm,  87  Fed.  Rep.  854,  S  L.  R.  A.  878, 
that  an  inventor  has  no  exclusive  right  be- 
Um  a  patent  has  been  issued).  It  certainly 
could  not  apply  to  a  case  where  the  patentee 
was  Dot  the  Inventor  of  the  thing  patented ; 
where  the  device  had  been  In  pabllc  use  for 
more  than  two  years  before  the  patent  was 
applied  for;  and  where  the  govemmeat,  so 
far  from  agreeing  to  pay  a  royalty  for  It, 
had  protested  against  any  patent  being  Issued 
1m  it.  We  know  of  no  principle  upon  which 
e  contract  can  be  evoked  from  a  disttoct  re- 
fossl  of  oce  party  to  recognize  the  rights  of 
the  otlier,  aed  a  formal  protest  against  any 
such  rights  being  eranted  to  bim.'^ 
56]  'Certain criticisms  are  made  In  the  briefs 
of  counsel  upon  the  fiadiogs  of  fact  of  the 
court  of  claims,  but  as  no  exceptions  appear 
to  have  been  taken  thereto,  and  as  the  testi- 
mony Is  not,  and  under  our  rules  cannot  be, 
sent  up  with  tbe  record,  these  findings  must 
be  accepted  aa  conclusive,  and  for  the  reasons 
above  stated  ik»  judgment  ih»  witrt  hAma  it 
•Jkvud. 


ALBERT  E.  WIOOAN,  iV<  Ar.. 
ft 

ALEXANDER  COKOLLY  bt  al, 

(See  8.  a  Reporter^  ed.  88-63.) 

Treatg  with  tA«  Ottawa  Indian*— *iU»  <(f  land 
hy  a  minor. 

L  treaty  between  tbe  United  States  and  the 
Ottawa  Indians  completed  Id  1S6B  b;  aocepUntr, 
wltb  some  modlQoadons  In  natten  of  detail,  a 
propodtion  made  br  the  Indians  In  Febmar;, 

Nora.— A»  to  InManx  and  Indian  tribes;  their 
malm  and  rfoMa:  SurUdiclion  and  cmtmt  uver  them, 
— eee  note  to  Worcester  v.  (Jeorgla,  8;  488. 

At  to  eonetruetton  and  operation  of  treattee,  see 
note  to  rotted  Stales  V.  Tbe  Amistad.  10:888. 
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JB&r,  to  not  Invalid  on  the  groaitd  tliat  tbe  tribal 
organltatlon  of  the  Ottawaa  had  oeased  to  ezln, 
althouffb  by  tbe  treaty  of  1882  the  tiibtil  orjoui- 
Izatioii  was  to  be  dissolved  July  16,  lAST,  slnoe  the 
proposition  to  change  this  was  made  by  tbe  tribe 
before  that  date. 
&  The  i«ovlsloo  In  the  OtUwa  tieatr  otlUO' 
for  tbe  issue  of  patents  to  beads  of  famillei 
and  to  all  who  have  oome  of  axe  among  the  al- 
lottees under  tbe  treaties  of  1862,  so  that  they  may 
■ell  their  lands  without  restrictloo  In  order  to  re* 
move  to  new  homes,  sapersedes  the  provlsloaa 
In  tbe  earlier  treaty  fa  refereoce  to  patents,  and 
Introduces  a  new  llmltatioa  upon  tbe  aUenablbty 
of  lands  patented  to  a  mmor  allottee,— that  Is, 
tbe  limit  of  the  mloortty,— so  that  a  minor  who  to 
not  the  head  of  a  landlyoannot  malm  a  valid 
sale  of  lands  even  brevder  of  the  stUeprobMa 
oonrt, 

INo.  SSO.] 

dabmHtedAprai6,1896.  Decided  Mag  4, 189$, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment  of 
that  court  affirming  the  judgment  of  the 
District  Court  of  Franklin  County,  Kansas, 
in  favor  of  Alexander  Conolly  et  at.,  heirs  of 
Esther  King,  and  substituted  In  her  place  fn 
an  action  against  Albert  E.  Wiggan  et  at.,  for 
the  Tecorcry  of  tbe  poanubn  of  lands.  4f- 
firnud. 

Statement  by  Mr.  Justice  Breweri 
By  tbe  1st  article  of  the  treaty  of  1808. 
negotiated  June  24,  ratified  July  10,  and  pro- 
cltHmed  JuW  38  (12  SUt.  at  L.  1387),  it 
was  provided  that — 

"The  Ottawa  Indians  of  the  United  Bands 
of  Blanchard's  Fork  and  of  Roche  de  Bceuf, 
having  become  sufficientlv  advanced  In  civ< 
illzatioD,  and  being  desirous  of  becoming 
citizens  of  the  United  States,  It  is  hereby 
agreed  and  stipulated  that  their  organization 
and  their  relations  with  the  United  States, 
ae  an  Indian  tribe,  shall  be  dissolved  and 
terminated  at  the  expiration  of  five  years  from 
the  ratification  of  this  treaty  ;  and  from  and 
after  that  time  the  said  Ottawos,  and  each 
and  every  one  of  them,  shall  be  deemed  aad 
declared  to  be  citizens  of  the  United  States, 
to  all  intents  and  purposes,  and  shall  be  en- 
titled to  all  tbe  rights,  privileges,  and  im< 
munlties  of  such  cTtlzeos,  and  shall,  in  all 
respects,  be  subject  to  tbe  laws  of  the  United 
States,  and  of  the  state  or  statei  thereof  In 
which  they  may  reside." 
*Tbe  7th  article  reads  that—  [57 
"Proper  patento  by  the  United  fiutes  shall 
be  issued  to  each  Individual  member  of  the 
tribe  and  person  entitled  for  the  lands  se- 
lected and  allotted  to  them.  In  which  it  shall 
be  stipulated  that  no  Indian,  except  as  herein 
provided,  to  whom  the  same  may  be  Issued, 
shall  alienate  or  encumber  the  land  allotted 
to  bim  or  her  la  any  manner  until  they  shall, 
by  the  terms  of  this  treaty,  become  a  citizen 
of  the  United  States;  and  any  conveyance  or 
encumbrance  of  said  lands,  done  or  suffered, 
except  as  aforesaid,  by  any  Ottawa  ludian, 
of  tlie  lands  allotted  to  him  or  her,  made  be- 
fore they  shall  become  a  citizen,  shall  be  null 
and  void. 

"And  40  acres,  Inclading  the  houses  and 
improvements  of  the  allottee,  shall  be  In- 
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allennble  during  the  oaturml  lifetime  «f  the 
party  receivlDg  the  title." 

Esther  Wilsoa,  as  appears  by  the  ceoini 
roll,  duly  oertided  by  the  OommiasioDer  of 
Indiao  Affaire  and  the  Secretary  of  the  In* 
terior,  of  date  March  SO,  1864,  was  an  allot* 
tee  under  this  treaty,  and  at  that  time  a  girl 
of  the  age  of  seven  years.  On  December  1, 
1866,  a  patent  waa  issued  to  bar  for  the  land 
in  controTersy.  the  ghutlng  words  of  which 
axe  as  follows : 

Now  know  ye,  that  the  United  States  of 

America,  In  consideration  of  the  premises, 
and  pursuant  to  the  8d  and  7tb  articles  of  the 
treaty  aforesaid,  hare  given  and  granted, 
and  by  these  presents  do  give  and  grant,  unto 
the  said  Esther  Wilaon  and  to  her  heirs  the 
tract  of  land  above  described:  Provided, 
bowerer,  and  these  presents  ate  upon  tbe  ex- 
press oonditioo,  and  with  the  limitation  as 
required  by  the  treaty  aforesaid,  tiiat  the  said 
Esuer  Wilson  shall  not  alienate  or  encumber 
the  aforesaid  tracts  of  land  until  she  shall 
become,  by  tbe  terms  of  said  treaty,  a  citizen 
of  tbe  United  States ;  and  any  conveyance  or 
encumbrance  of  said  lands,  done  or  suffered 
by  said  Esther  Wilson,  made  before  she  shall 
become  a  citizen,  shall  be  null  and  void;  to 
have  and  to  hold  the  said  tracts  of  land, 
with  the  appurtenances,  unto  the  said  Esther 
Wilson  and  to  her  heirs  and  assigns  forever, 
subject  to  the  llmitatitn  and  oonaltion afore- 
said. 

On  February  28,  1667,  a  treaty  waa  ne- 
xotfated  between  the  United  States  and  sev- 
«ral  Indian  tribes  (16  Stat,  at  L.  S18),  the 
JKSIscope  *and  purpose  of  which  la  disclosed 
by  this  recital  in  the  preamble : 

Whereas  It  Is  desirable  that  arrangements 
should  be  made  by  which  portions  of  certain 
trlW.  parties  hereto,  now  residing  In  Kan- 
saa,  ahould  be  enabled  to  remove  to  other 
lands  In  the  Indian  country  south  of  that 
state,  while  other  portions  of  said  tribes  de- 
sire to  dissolve  their  tribal  relations  and  be- 
come dttaens. 

Among  Uie  partln  to  tiili  treaty  were  the 
Ottawa  Indians.   Certain  amendments  were 

suggested  by  tbe  Senate  on  June  18,  1868, 
which  were  accepted  by  tbe  Indians  Septem- 
ber 80.  1868,  and  the  treaty  proclaimed  Oc- 
tober 14  following.  The  Sd  section  provides 
for  a  cession  by  t4ie  Shawnees  of  a  part  of 
their  reservation  in  tbe  Indian  territory  to 
the  United  States.  The  16th  recites  that  thla 
ceded  territory  "la  hereby  sold  to  the  Otta- 
was  at  $1  per  acre while  ttw  17th  section 
reads  as  follows: 

"The  provisions  of  the  Ottawa  treaty  of 
one  thousand,  eight  hundred  and  sixty-two, 
under  which  all  the  tribe  were  to  become 
citizens  upon  the  sixteenth  of  July,  one  thou- 
sand, eight  hundred  and  sixty-seven,  are 
hereby  extended  for  two  years,  or  until  July 
sixteenth,  one  thousand,  eight  hundred  and 
sixty-nine:  but  at  any  time  previous  to  that 
date  any  member  of  the  tribe  may  appear  be- 
fore the  United  States  district  court  for  Kan- 
sas and  declare  his  Intention  to  become  a 
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citizen,  when  he  shall  receive  a  oertiflcate  of 
citizenship,  which  shall  Include  his  family, 
and  thereafter  be  disconnected  with  the  trlM, 
and  shall  be  entitled  to  his  proportion  of  the 
tribal  funds ;  and  all  who  shall  not  have  tuada 
such  declaration  previous  to  tbe  laat-meo- 
tioned  date  shall  be  still  considered  members 
of  the  tribe.  In  order  to  enable  the  tribe  to 
dispose  of  their  property  In  Kansas,  and  re- 
move to  their  new  homes  and  establish  them- 
selves thereon,  patents  In  fee  simple  shall  be 

given  to  the  heads  ot  families,  and  to  all  who 
vn  oome  ot  age  among  the  allottees  under 
the  treaties  of  one  thousand,  eight  hundred 
and  sixty-two,  so  that  they  may  sell  tbelr 
landa  wfcbont  restriction,  but  the  said  landa 
shall  remain  exempt  from  taxation  so  long 
as  they  may  be  retained  by  members  of  the 
tribe,  down  to*the  said  sixteenth  of  J  uly,  [69 
one  thousand,  eight  hundred  and  sixty-nine,* 
On  October  S6,  1873,  Beolamln  Esterly,  as 
Uie  guardian  of  Esther  Wilson,  appointed 
such  gnardian  by  the  probate  court  of  Frank- 
lin county,  state  of  Kansas  (in  which  county 
the  lands  In  controversy  are  situated),  exe- 
cuted a  deed  to  John  Wlgiran,  which  deed 
recites  a  sale  of  the  entire  8D  acrea  at  private 
sale  for  the  sum  of  $60,  the  oooflrmatlon  of 
such  sale  by  the  probate  court,  and  an  order 
on  the  guardian  to  execute  a  deed.  Snbse- 
queotty.  the  grantee  therein,  John  Wlggan, 
conveyed  to  Horace  Wlggan  and  Alb^-t  E. 
Wlggan.  On  February  17. 1881,  the  allottee, 
she  having  In  the  meantime  been  naarrled, 
under  tiw  name  of  Esther  King,  commenced 
an  action  in  the  district  court  of  Franklin 
county  against  said  last-named  grantees  for 
the  recovery  of  the  possession  of  the  lands. 
Trial  being  had,  a  judgment  was  rendered 
in  her  favor,  which,  on  June  4,  1886,  was 
afSrmed  by  tbe  supreme  court  of  the  state. 
On  Hay  6,  1891,  the  death  of  Esther  King 
was  suggested,  and  an  order  of  revivor  en- 
tered by  Uie  supreme  court  In  the  names  of 
her  helrsatlaw,  Alexander  OonoUy  and  John 
King,  her  husband,  and  only  child.  On  May 
26,  1893,  a  writ  of  error  was  allowed  by  tbe 
chief  Justice  of  that  court,  and  on  June  30, 
1893,  there  was  filed  an  affidavit  that  one  of 
tbe  defendants,  now  plaintiff  in  error,  Albert 
E.  Wlggan.  was  a  minor  at  the  time  of  the 
judrment  of  affirmance,  and  had  not  main- 
tained his  majority  until  within  less  than 
two  years  Pjlor  to  the  suing  out  of  tbe  writ 
of  error.  The  case,  therefore,  in  this  court 
is  pending  between  one  of  tbe  original  de- 
fendants and  the  heirs  of  the  original  plain- 
tiff. I 

Mettrt.  Ben.  T.  Dnvml  and  H.  C.  Me- ' 
ehem  for  plaintiff  In  error. 
No  counsel  for  defendants  In  error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion ot  the  court : 
The  first  question  presented  by  counsel  for 

f lalntlff  In  error'is  whether  the  treaty  of  («0 
867  was  of  any  validity  so  far  as  respects  tbe 
Ottawa  Indians.  The  treaty  of  1863  provided 
that  at  tbe  expiration  of  five  years  from  tbe 
date  of  Its  ratlQcatloo,  that  is,  on  July  16, 
1867,  the  Ottawas  should  become  cltlsens  of 
tbe  United  States,  and  the  tribal  ocganlia- 
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tiM  and  relations  with  the  United  Statea 
■hould  be  dissolved. 
The  treaty  of  1867,  though  originally  ne- 

Sotiated  Id  February,  was  not  concluded  in 
lat  year,  but  was  amended  In  1868,  and  not 
ratified  and  proclaimed  until  October  14, 
1868,  and  mora  than  fire  years  after  the  rati- 
flcation  of  Uie  treaty  of  1863.  At  tbe  time, 
therefore,  that'  the  later  treaty  took  effect  the 
Ottawa  Indians  had,  it  is  contended,  under 
and  by  Tirtoe  of  tlie  earlier  treaty,  become 
citizens  not  only  of  the  United  States  but 
also  of  tba  state  of  Kansas,  and  henoe  the 
United  States  bad  no  power  to  eater  Into 
treaty  with  them,  citizens  of  a  state,  with- 
mit  the  consent  of  that  state.  The  nation 
could  not,  without  the  consent  of  the  state, 
withdraw  cltisens  of  the  state  from  Its  juris- 
dictiun. 

We  cannot  yield  our  assent  to  this  conten- 
tion. Tbe  negotiations  in  February,  1867, 
were  while  the  tribal  organization  and  re- 
lations to  the  United  States  continued.  They 
amounted  substantially  to  a  proposition  by 
the  tribe  to  change  tbe  treaty  of  1868,  and 
continue  the  tribal  organization  and  rela- 
tions with  the  United  States.  This  was  a 
-▼alld  act  on  the  part  of  the  tribe.  And 
though  the  proposition  was  not  accepted  by 
the  United  fitates  until  after  JTuly  16,  1867, 
T«t,  when  accepted,  the  acceptance  related 
back  to  the  date  of  the  proposition.  That 
some  modifications  were  made  in  matters  of 
detail  did  not  affect  the  substantial  character 
of  the  transaction.  The  tribe  proposed  to 
continue  Its  organizatioo  aad  relations  to  tbe 
United  States  and  tbe  government  accepted 
tbe  proposition.  The  state  of  Kansas  has 
never  objected!  a^eo  If  it  had  any  right  to 
object,  and  it  does  not  lie  Id  the  power  of  an 
indiTidual  to  assert  any  supposed  political 
rights  of  the  state  or  challenge  the  action  of 
the  nation  and  the  Indians  To  this  behalf. 
Tbe  treaty  of  1867  was  valid  and  determined 
tbe  status  and  rights  of  the  Indians  po- 
lltlcallyand  in  respect  to  their  proper^. 
01]  *The  second  proposition  of  counsel  is 
that  under  the  treaty  of  1867  all  the  Ottawas 
became  citizens  on  July  IS.  1869,  that  the  al- 
lottee Esther  Wilson  and  Iter  property  became 
then  subject  to  the  jurisdiction  and  laws  of 
the  state  of  Kansas,  and  that  a  guardian's 
■ale  of  her  property  made  thereafter  In  con- 
fonnltr  with  the  provisions  of  the  laws  of 
that  stete  passed  a  valid  title. 

If  the  only  provision  In  tbe  tteaty  of  1867 
afTectlng  this  question  was  tbe  Ist  clause  of 
the  17Lb  section  there  might  be  force  in  this 
contention,  for  that  simply  extends  to  July 
16,  1869,  the  time  for  terminating  the  tribal 
existence  and  transforming  all  the  members 
thereof  into  Individual  citizens  of  tbe  United 
States  and  of  the  state  In  which  they  reside. 
Even  then  we  should  be  confronted  wltb  the 
proposition  that  under  tbe  7th  article  of 
the  treaty  of  1862  it  was  provided  that  40 
acres.  Including  therein  the  bouses  and  Im- 
provements of  tbe  allottee,  should  be  in- 
alienable during  his  or  her  life.  While  that 
prorfslon  continued  in  force  It  may  well  be 
doubted  whether  a  deed  of  tbe  entire  altot- 
■lent,  whether  made  by  the  Individual  or  a 
guardian,  would  be  suffldent  to  tnuufer  a 

let  u.  s. 


legal  title  to  anv  portion  of  the  allotment, 
and  whether,  prior  to  any  such  deed,  there 
must  not  be  a  setting  off  to  the  allottee  ac- 
cording to  the  demand  of  the  treaty  of  the 
Inalienable  40  acres.  It  must  be  Dome  in 
mind  that  the  proceeding  In  the  stete  court 
waa  not  In  any  sense  one  In  partition,  or  aa 
equitable  suit  to  determine  relative  rights  la 
a  single  tract,  but  was  a  legal  action  to  re- 
cover possession,  asainst  which  was  set  up 
simply  an  alleged  legal  title  in  defeat  there- 
of. 

But  we  do  not  care  to  rest  our  decision 
upon  this  suggestion.  We  think  there  Is 
something  more  vital.  The  treaty  of  18OT 
must  be  considered  ss  an  entirety  id  its  rela- 
tions to  the  treaty  of  1863.  By  the  treaty  of 
1862  tbe  tribal  organization  waa  to  disappear 
on  July  16.  1867.  If  nothing  had  transpired 
after  that,  on  that  date  the  relations  of  tbe 
tribe  to  the  United  States  would  have  ended, 
the  memboB  of  the  tribe  would  have  had  title 
to  their  landa,  and  they  would  have  become, 
aud  beeo  treated  theraafter,  at  IndlvlduM 
citizens  of  tbe  United  States  *and  of  the[62 
state  in  which  they  resided.  But  the  treaty  of 
1867  contemplated  a  different  outcome.  It 
proceeded  upon  the  understanding  that  some 
at  least  of  the  Ottawas,  as  of  the  other  tribes, 
desired  to  remove  from  tba  state  of  Eansaa 
to  the  Indian  territory,  and  there  ooDtloae 
tribal  relations  with  the  national  govern- 
ment.  That  Is  evidently  the  thought  ez- 

gresscd  in  the  recital  to  tbe  treaty  of  1867. 
ome  of  the  Indians  desired  to  tw  citizena; 
some  wanted  to  retain  their  tribal  relations. 
In  carrying  out  that  express  purpose  tbe  time 
for  the  dissolution  of  the  Ottawa  tribe  was 
postponed  until  July  16,  1868,  with  the  pro* 
vise  that  at  any  time  prior  thereto  any  In- 
dividual member  coula  become  a  citizen  at 
his  election,  and  a  further  provision  as  to 
those  who  did  not  so  elect,  as  thus  expressed 
in  the  17th  section,  "all  who  sball  not  have 
made  such  declaration  previous  to  the  last- 
inenti<med  date  shall  he  still  considered  mem- 
bers of  Uie  toibe."  For  what  purpose  "still 
considered  members?*  Simply  to  be  at  that 
Instant  changed  Into  citizens  and  to  lose  their 
tribal  relation?  Obviously  not;  but  that 
they  might,  If  they  had  not  elected  to  be- 
come ciuzena,  remove  to  the  Indian  terri- 
tory, and  continue  their  tritial  relations. 
Emphasizing  tbls  thought  Is  the  subsequent 
sentence,  to  the  effect  that  In  order  to  enable 
the  tribe  to  dispose  of  their  property  In  Kan- 
sas and  remove  to  their  new  homes  patents 
should  be  issued  under  certain  conditions. 
In  other  words,  the  idea  was  that  those  In- 
dians who  did  not  elect  to  become  citizens 
should  receive  patents  for  their  lands  uoder 
such  circumstances  and  conditions  as  to  ena- 
ble thorn  to  dispose  of  the  lands  and  remove 
to  tbe  Indian  territory,  and  there,  as  a  frag- 
ment of  the  original  Ottawa  tribe,  continue 
tribal  relations  with  the  government.  The 
provision  In  reference  to  patents  must  be  con- 
sidered as  superseding  those  of  the  treaty  of 
1869.  And  by  its  terms  patenta  were  to  issue 
to  the  beads  of  funlllet  and  to  all  among  the 
allottees  coming  of  age.  In  tbe  language  of 
the  treaty  "so  that  they  may  sell  their  lands 
without  restriction."    It  does  not  appear 
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that  the  allottee  In  this  case  waa  the  head  of 
a  family,  and,  according  to  the  testimoov.ibe 
mw  a  minor.  This  treaty  of  1867  iotrouaced 
a  Dew  limitation  apon  the  alienability  of 
63]  lands  patented  to  a  minor  *al1ottee, 
that  la,  the  limit  of  minority.  And  auch 
limit  must  be  applied  to  sales  Toluntary  and 
involontary,  ana  cut  off  the  right  of  a  guard- 
ian to  dispose  of  the  estate.  The  fact 'that 
the  patent  to  this  allottee  hid  already  been 
Issued  did  not  abridge  the  right  of  the  United 
Btates  to  add,  with  the  consent  of  the  tribe,  a 
new  limltatlooi  to  the  power  of  the  In- 
diridual  Icdlan  Id  respect  to  allenatloD. 
The  land  and  the  allottee  were  both  still 
nbder  the  diarge  and  care  of  the  nation  and 
the  tribe,  and  they  could  agree  for  still  fur- 
ther protection,  a  protection  which  no  In- 
dlTidual  waa  at  liberty  to  challenge. 

It  follows,  therefore,  that  at  tbe  time  of 
this  assumed  power  of  the  guardiau  of  Esther 
Wilson  to  dispoee  of  her  realty  such  realty 
was  Inalienable,  and  a  deed  made  by  tbe 
guardian,  though  under  the  authority  of  the 
probate  court  of  the  county  of  the  state  in 
which  the  landa  were  aituated,  conveyed  no 
title.  That  this  conclusion  renders  Ineffec* 
tive  an  attempt  to  dispose  of  the  lands  of  an 
Indian  girl,  at  the  price  of  7S  cents  an  acre, 
does  not  any  tbe  less  commend  It  to  one's 
sense  of  justice. 

1^  Judgment  i$  ttfirmtd. 


OABHI  DIBBLE,       in  Brr., 
«. 

BELUNGHAH  BAY  LAND  OOHPANT. 

(Sees,  a  Bepoiter<s  «L  a»-r4J 

FBSan^quMton—tiAurm  pena^on—StaUeon- 
ttrvmon  tf  statute  ^  Ue^M^xmM—tim.menet' 

L  A  oerUfloate  of  tbepresldlnf  Jodge  of  estate 
oonrt  la  iDBulBont  to  slunr  tbat  ■  Tedersl  question 
was  tatsed  and  deddsd  wbere  tbe  recorded  opision 
oftbecoartshowttbattfaedeofsloo  was  based  on 
affronod  thstdld  notlnvolvea  Federal  question* 

%.  Color  of  title  la  DOteneotlaltoa  oUlm  of  ad- 
verse posies  If  on  in  Washiotrtoo. 

&  nieeonstraotlonslTeobr^esapremeoonrtof 
a  state  to  a  statute  of  limitations  of  the  state  will 
be  toUowcd  Xnf  tbls  court 

4  Advene  possession  of  land  under  a  deed  from  a 
person  who  was  entitled  to  a  patent  mar  beffln, 
as  against  otber  persons  clslmlng  undertbe  same 
grant,  before  tbe  patent  is  aotuallr  Issued. 

[No.  280.} 

Afjnud  Aprtt  IT,  JS98.   Decided  Me^  4, 1896. 

Er  ERROR  to  tbe  Bn^mme  Court  of  tbe 
State  of  Washington  to  review  a  judgment 
of  tbat  court  affirming  tbe  decree  of  the  8u< 


perior  Court  of  Wbalcom  County,  Washing- 
ton. In  favor  of  tbe  plaintiff,  tbe  Betliogham 
Bay  Land  Company  sgalust  the  defendant, 
Carmi  Dibble,  decreeing  tbat  plaintiff  was  the 
owner  and  entitled  to  the  possession  of  the 
land  in  question,  and  tbat  tbe  cloud  created 
upon  iu  title  by  deeds  to  defendant  be  removed 
and  plaiotlff'a  tltlequieted  against  all  dalms 
of  defendant,  etc  iktmieaed. 
Beestme  case  below,  4  Wash.  761 

Btatement  by  Mr.  Chief  Justice  Fallen 
This  was  a  complaint  aied  by  tbe  Bellioc- 
ham  Bar  Land  Company  againstOarmt  Dibble 


in  the  superior  court  of  *Whatcom  couo-  [65 
ty.  Washington,  on  June?,  iSOl.seekingade- 
cree  quieting  plaintiff's  title  to  certain  lands 
therein  described,  and  establishing  the  exist- 
ence and  rnlldity  of  a  certain  powtf  of  at- 
torney alleged  to  hare  been  lost  wl  thout  hav- 
ing been  ordered.  Defendant  disclaimed  as 
to  the  west  bslf  of  the  property  In  question, 
and,  after  demurrer  overruled  to  an  amended 
complaint,  answered  by  way  of  denial  and 
assertion  of  defendant's  claim  set  out  In  tbe 
complaint,  and  also  by  way  of  cross-oom- 
plaint  A  trial  was  bad  <ni  issues  joined  and 
the  superior  court  filed  findings  of  fact  and 
conclusions  of  law. 

The  court  found  that  plaintiff  was  a  cor- 
poration duly  organized  and  existing  under 
the  laws  of  the  state  of  Washington  with  full 
powers  to  purchase,  own,  and  sell  real  eati^ ; 
that  on  or  prior  to  Harch  98,  1862,  Thomas 
Jones  and  Betsy  Jones,  bis  wife,  were  the 
owners  of  a  certain  donation  land  claim  sit- 
uated in  the  county  of  Whatcom  and  territory 
of  Washington,  as  particularly  described; 
tbat  these  lands  were  donated  to  'Thomas  Jones 
and  bis  wife,  under  the  donation  laws  of  the 
United  States,  and  that  by  virtue  of  tbe  di- 
vision which  waa  made  of  them  by  tbe  sur- 
veyor general,  and  by  the  certlncate  and 
patent,  the  west  half  of  tbe  lands  was  do- 
nated to  Thomas  Jones  and  the  east  half  to 
Betsy  Jones,  bis  wife.  The  court  further 
found  that  on  March  28, 1863,  for  a  valuable 
consideration  paid  therefor,  Thomas  Jones 
for  himself  and  as  attorney  In  fact  for  his 
wife,  executed  good  and  sufficient  deeds  of 
conveyance  for  all  the  tract  of  land  to  Edward 
Eldrldge,  and  tbat  since  that  date  Eldrldfre 
had  duly  conveyed  the  premises  to  plaintiff, 
a  small  parcel  excepted ;  that  prior  to  the  ex- 
ecution of  the  deed  by  Jones  tar  himself  and 
bis  wife,  Betsy  Jones  bad  duly  executed  and 
delivered  her  power  of  attorney  to  Thomas, 
authorizing  htm  to  sell  and  convey  the  lands ; 
that  the  power  of  attorney  was  executed  under 
the  seal  of  said  Betsy,  and  was  duly  nc- 
knowledged  and  witnessed  and  properly  cer- 
tified, but  tbat  the  same  was  not  placed  on  the 
records  of  the  county,  but  became  and  still 
remained  lost,  and  at  the  date  of  tbe  exeru- 
tlon  of  tbe  deed  had  not  been  revoked.  The 


NoiB.— ^  toiBAatMeMsarv  to  eoMUtute  adeene 
jmstoKUm;  rtQuUUm  qfr-see  note  to  Bloard  v.  Will- 
lams,  fi:  898. 

Ab  to  mortqugw^  po  will  fow.  wot  oilwrse, see  note 
to  HlgirlDsOD  V.  Ifein,  tiOM. 

to  tJM  oeeupoTiev  fKMSsorv  to  Amstituts  odocrse 
posaeision,  see  note  to  Bwlns  v.  Burnet,  8: 82L 

Am  Io  isrlsdtetlon  ttf  Adsral  o««r  stats  eourts; . 
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neeenttv  of  FedenU  QUMtiofi;  wAat  eonntttufes  Fed' 
eml  Qucrtton,— ses  note  to  HambUn  v.Westem  Land 

Co.  87: 2S7. 

A$  to  fmiaiMbm  in  the  United  Btata  Supreme 
Ooart  wAen  Federal  gueiUon  arlisit  or  wTiere  ors 
drawn  In  QUestton  ttat/uUe,  treaty,  or  OonUUvUont 
see  notes  to  Uutln  t.  Hunter,  4:97,  Matthews  t, 
Zaoe.  2:  au,  and  miUaoos  v.  Norns,fc  571. 
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roart  dieo  described  the  parcel  conTered  by 
Eldridge  to  otber  parties  thao  plaintiff. 
<S6J  'I'he  court  further  found  that  "od  tbe 
s:iii1  38tli  dayof  March,  1863,  the  said  Eldrtdge 
entered  into  poeseaslon  of  all  of  the  said  do- 
natioD  claim  of  Thomas  Jones  and  Betsy 
Jones,  and  that  from  that  date  to  the  present 
time  the  said  Edward  Eldridge  and  his  grant- 
ees. Includtng  the  plaintiff  in  this  case,  have 
liccD  continuously  and  now  are  in  the  actual, 
open,  notorious,  and  adTerse  possession  of  all 
of  the  said  property,  nnder  claim  and  color 
of  title,  excepting  only  the  ainall  parcels 
hereinbefore  referred  to  aa  haTinff  been  con- 
Teyed  to  other  persons  by  the  said  Edward 
Eldridge ; .  .  .  that  neither  the  defendant  nor 
bla  grantors,  ancestors,  or  predecessors  had 
been  seised  or  possessed  of  the  said  premises 
or  any  part  or  parcel  thereof  at  any  time  since 
the  said-  38th  day  of  March,  1882,  and  that 
the  defendant  is  not  now  in  posaeesloii  of  the 
said  land that  defendant  claimed  to  be  the 
owner  of  the  premises,  and  to  bare  procured 
deeds  for  the  land  from  persons  claiming  to 
be  toe  heirs  of  Betsy  Jones,  and  had  caused 
these  deeds  to  be  recorded  in  Whatcom  coun- 
tT,  and  had  created  a  cloud  upon  plaintiff's 
title ;  that  there  was  not  sufficient  eridence 
to  establish  the  fact  that  Betsy  Jones  died 
lotestata,  or  that  the  persnns  noder  vhom  de- 
fendant claimed.  Lovatt  and  others,  were  the 
heirs  at  law  of  Betsv  Jones ;  that  at  the  time 
when  defendant  claimed  to  bare  purchased 
the  property  from  these  alleged  heirs  be  had 
full  notice  and  knowledge  of  the  conveyance 
prerioosly  made  by  Thomas  Jooea  for  him- 
self and  his  wife,  and  that  he  had  notice  cf 
the  existence  of  tbe  power  of  attorney  under 
which  Jones  conveyed  as  attorney  in  fact  for 
his  wife,  and  had  notice  that  plaintiff  was 
in  possession  of  the  premises,  claiming  to  be 
the  owner  nnder  the  Jones'  deed  ;  and  "that 
It  and  its  immediate  grantors  had  been  in  the 
possession  of  the  said  premises  for  more  than 
ten  years  last  past." 

The  superior  court  found  as  conclusions  of 
law  that  plaintiff  was  entitled  to  the  relief 
prayed  (Including,  among  other  things,  the 
establish raent  of  "ths  eztsteoce  and  validity 
of  the  said  power  of  attorney"),  and  entered 
a  decree  that  plaintiff  was  the  owner  and  In 
poueaalon  and  entitled  to  the  possession  of  tiie 
land  in  question,  excepting  the  enumerated 
67 1*paTcel ;  tiiat  defendautwas  not  the  owner 
of  the  premises  or  any  part  or  parcel  thereof ; 
and  that  the  cloud  creatod  upon  Uie  title  of 
the  property  by  the  deeds  to  defendant  from 
Lovatt  and  others  be  removed,  and  plaintiff's 
title  be  quieted  against  all  claims  of  defend- 
ant; and  "that  the  said  power  of  attorney 
from  the  said  Betsy  Jooea  to  Thomas  Jones, 
ber  husband,  be  ana  the  tame  li  hereby  cetab- 
llsbed and  for  costs. 

The  cause  was  then  taken  on  ap[>eal  to  the 
supreme  court  of  the  state  and  the  decree  be- 
low affirmed.  4  Wash.  704.  Of  the  four 
judges  of  the  supreme  court,  who  partlcl- 
patM  Id  the  decision,  all  concurred  In  the 
Judgment,  and  three.  Including  the  chief 
justice,  in  the  opinion :  Thereafter  the  chief 
justice  signed  a  certlflcate  and  thia  writ  of 
error  was  brought. 
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Memi.  Alft«d  J4.  Bl»ek  and  B.  B.  Learn' 
ing  for  plaintiff  In  error. 

Meun.  J.  A.  Kerr  and  W,  Lair  BiU  Ua 
defendant  In  error. 

Hr.  Chief  Justice  FqIIw  dellv«ied  tbt 
opinion  of  the  court: 

By  S  3  of  art.  37  of  the  Constitution  of  the 
state,  all  laws  In  force  in  the  territory  of 
Washington  not  repugnant  to  that  Constitu- 
tion were  continued  in  force  until  they  ex- 
pired by  their  own  limitation  or  were  altered 
or  repealed  b7  the  legislature. 

By  g  5  of  the  territorial  act  of  February 
8,  1886,  brought  forward  as  %  1447  of  the 
General  Statutes  (1  Hill,  Stat.  &  Codes, 
606),  it  was  provided  that  all  powers  of  at- 
torney theretofore  made  and  executed  by  any 
married  woman  joined  with  her  husband  ana 
duly  acknowledged  and  certified,  and  all 
powers  of  attorney  theretofore  made  or  exe- 
cuted by  busband  or  wife  to  the  other,  an- 
tborizinir  the  sale  or  other  disposition  of  real 
estate  duly  'acknowledged,  and  all  con-[6S 
Teyances  theretofore  and  thereafter  executed 
under  and  by  virtue  of  such  powers  of  at- 
torney and  acknowledged  and  certified  as  pro- 
vided, should  be  valid  and  binding,  but  no 
rights  vested  Id  third  persons  ihotild  be  af- 
fected by  anything  In  the  section  contained. 

Plaintiff  in  error  cootends  that  the  validity 
of  that  section  was  drawn  In  question  as  re- 
pugnant to  the  14th  article  of  Amendment  to 
the  Constitution,  and  Its  validity  sustained 
In  that  the  supreme  court  of  the  state  held 
that  the  power  of  attorney  and  deed  ezecoted 
undw  It  were  thereby  validated. 

The  certificate  of  the  Chief  Justice  of  that 
court  was  to  the  effect  that  In  the  l^ial  by  the 
court  below  and  on  the  hearine  on  appeal 
"the  following  question  was  duly  and  reg- 
ularly raised,  to  wit:  Whether  the  power 
of  attorney  alleged  to  exist  and  Co  have  been 
made  by  Betsy  Jones  to  ber  bustHtod,  Tbomai 
Jones,  prior  to  the  38th  day  of  March,  a.  d. 
1863,  and  a  deed  executed  under  it  to  Bdward 
Eldridge  on  the  28th  day  of  March,  1863. 
which  said  power  of  attorney  and  deed,  on 
the  respective  dates  of  the  execution  there- 
of, were  absolutely  void,  were  made  valid 
and  effective  by  the  retrospective  portion  of 
fi  1447  of  Tolnma  1  of  Hill's  Code  of  this 
state;*  and  Qiat  the  section  tJius  applied 
was  in  violation  of  the  14th  Amendment ;  and, 
furUier,  that  the  supreme  court  "did  .not  ex- 
press any  written  opinion  on  the  question  so 
raised  aa  aforesaid,  except  such  as  is  neces- 
sarily involved  by  the  decree  of  this  court  in 
the  above-entitled  action,  dated  on  the 
nth  day  of  September,  a.  d.  1892,  and  af- 
firming the  whole  of  the  decree  of  the  superior 
court  of  Whatcom  county,  state  of  Washing- 
ton, in  the  above- entitled  action,  entered  and 
filed  in  the  office  of  the  clerk  of  the  said  su- 
perior court  on  the  20th  day  of  February,  A.  D. 
1893;  and  such  opinioo  as  is  expressed  by 
the  statement  of  this  court  In  its  written 
opInloD  In  the  al>ove -entitled  action,  that  the 
color  of  title  necessary  to  support  a  claim  by 
adverse  possession  in  respondent,  the  Belting- 
ham  Bay  I^nd  Company,  rests  and  depends 
solely  upon  m  warranty  deed  from  the  owner, 
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BfltiT  Joaei,  ezecnt«d  by  her  hoabsnd. 
OOJThomas  Jones,  by  virtue  of  *the  power  of 
attocDcy  urged  and  alleged  by  TespODdeot  to 
bare  been  made  valid  Dy  the  retroepectlve 
part  of  the  aald  code  sectloa ;  wbtch  said 
■tatement,  as  set  forth  in  the  optnloo  of  this 
court,  la  aa  Integral  and  necessary  part  of 
the  decision  by  this  court  rendered  in  afflrm- 
iag  the  said  decree  of  the  lower  conrt." 

ui  respect  of  the  supreme  court.  It  Is 
provided  by  f$  6  of  the  Code  of  Procedure 
of  Washington  that  **  in  the  determination  of 
causes,  all  decisions  of  the  court  shall  be  in 
writing,  and  the  grounds  of  the  decision 
shall  be  stated and  by  gS  68  and  78  H  ii 
nuuie  the  duty  at  Its  olerk  to  record  its  pro- 
ceedings and  enter  Its  orders,  Judgments,  and 
decrees.  And  the  18th  rule  of  the  court  pro- 
vides that  "  all  opiniocs  of  the  oourt  shall  be 
recorded  by  the  clerk  in  a  well-boond  volume 
and  the  original  filed  with  the  papsn  in  the 
case."   8  Wash.  688. 

It  Is  the  settled  course  of  dedslon  that  this 
ootirt  may  examine  opinions  so  delivered  and 
recorded  to  ascertain  the  ground  of  the  Jude- 
ment  of  the  state  court.  Ereiper  v.  ahe&y 
R.  Ch.  135  U.  B.  89.  44  [81 :  676.  677]. 

If  the  record  discloses  that  a  question  has 
been  raised  and  decided  adversely  to  a  party 
claiming  tlie  benefit  of  a  provision  of  the 
Coostitution  of  the  United  States,  and  an- 
other question  not  Fedwal  has  also  been 
raised  and  decided  against  such  party,  and 
the  decision  of  the  latter  question  Is  sutHcient 
notwithstandine  the  Federal  question  to  sus- 
tain the  decision,  this  court  will  not  review 
the  Judgment.  Stutit  v.  BoUa,  160  U.  8. 
861.  866  [87: 1111,  1113]. 

If  It  appears  that  the  oourt  did.  In  fact,  base 
its  judgment  on  such  Independent  ground, 
or,  wiiere  It  does  not  appear  on  wblim  of  the 
two  grounds  the  Judgment  was  based,  if  the 
Independent  ground  on  which  it  might  have 
been  based  was  a  good  and  valid  one,  suffl- 
oient  In  Itself  to  sustain  the  judgment,  this 
oourt  will  not  assume  Jurisdiction.  Klinger 
T.  Miuouri:  80  U.  8.  IS  Wall.  3C?r  [20  :  635]. 

Nor  can  this  result  be.  In  any  respect,  con- 
trolled by  the  certificate  of  the  presiding 
Judge,  for  the  office  of  the  certificate,  as  it 
respects  the  Federal  question.  Is  to  make  more 
70]certaln  *and  specific  what  is  too  general 
And  indefinite  In  the  record,  but  it  Islncom- 
petent  to  originate  the  question.  Parmalee 
T.  Lavrrmea,  78  U.  6.  11  Wall.  86  [30  :  48] ; 
J^naaU  Brutuwlelt  Oauntif  Supen.  ISO  U.  8. 
488  [87:  1184]. 

If  the  confiict  of  a  state  law  with  the  Con- 
stitution and  the  decision  by  the  state  court 
in  favor  of  Its  validity  are  relied  on,  this 
must  appear  on  tlie  face  of  the  record  be- 
fore the  decision  can  be  re-ezamlned  in  this 
court,  and  this  Is  equally  tone  where  the 
denial  of  a  title,  right,  privilege,  or  im- 
munity under  the  Constitution  and  laws  of 
the  United  States,  or  the  validity  of  an  au- 
thority exercised  under  the  United  States.  Is 
urged  as  the  ground  of  Jurisdiction. 

In  Its  opinion  the  supreme  court  of  Wssh- 
Ington,  after  stating  the  case,  said:  *The 
proof  of  two  facta  was  attempted  by  the 
respondent,  the  establisbment  of  either  of 
which  would  be  fatal  to  appellant's  claim. 
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The  facts  attempted  to  be  proved  were  as  fol- 
lows: (1)  That  plaintiff's  ti^e  to  the  land 
in  controversy  had  Iwen  acquired  by  adverse 
possession ;  (3)  that  Betsy  Jones  had  executed 
a  power  of  attorney  to  her  husband,  Thomas 
Jones,  authorizing  him  to  sell  the  disputed 
premises."  Thereupon,  after  overruling  a 
contention  by  the  appellant  that  under  the 
pleadings  as  framed  no  testimony  tending 
to  prove  adverse  holding  was  admissible, 
the  court  took  up  the  first  proposition,  and 
held  that  plaintiff  had  established  hU  title 
by  adverse  possession  during  the  statutory 
period ;  that  the  adverse  possession  was  ac- 
tual, notorious,  exclusive,  and  continuous, 
under  claim  or  color  of  title ;  that  Kldridga 
•ntued  Into  possession  under  the  highest 
claim  of  title,  to  wit,  a  warranty  deed  from 
the  owners,  and  on  the  day  he  received  the 
deed,  which  wss  recorded  the  next  day.  took 
actual  possession  of  the  land,  and  maintained 
It  (or  over  twenty-nine  years  before  the  com- 
mencement of  the  action  or  anv  sssertlon  of 
defendant's  claim ;  and  that  aefendant  had 
knowledge  of  Bldrldge's  reputed  ownership 
prior  to  his  acquisition  of  the  rights  of  the 
alleged  heirs.  Having  reached  this  result, 
the  court  added :  *  This  renders  an  investiga- 
tion of  the  second  proposition  discussed  un- 
necessary. **  Thus  ft  appears  that  the  decision 
of  the  court  rested  on  aground  that  *didl71 
not  involve  the  question  of  the  validity  of  the 

Sower  of  attorney  and  deed.  As  the  reoiwd 
tsclosed  this  ground  of  defense,  and  as  the 
opinion  put  the  decision  solely  on  that 
ground,  it  would  be  quite  Inadmissible  to 
allow  a  certificate  of  the  presiding  judge  to 
overthrow  that  conclusion.  This  certificate 
doea  not  have  that  effect,  and  we  cannot  be- 
lieve that  any  such  result  was  intended.  It 
was  evidently  drawn  by  counsel,  as  was  In- 
deed admitted  at  the  bar,  and  states  that  a 
Federal  question  was  duly  raised,  but  the 
Chief  Justice  declined  to  say  that  it  was 
decided  except  as  such  decision  might  be  In- 
volved in  the  affirmance  of  the  whole  of  the 
decree  of  tlie  superior  court,  or  by  the  state- 
ment of  the  court  In  the  opinion  that  "the 
color  of  title  necessary  to  support  a  claim  of 
adverse  possession."  depended  on  the  deed 
of  Betsy  Jones  executed  by  her  husband  by 
virtue  of  the  power  of  attorney. 

Although  the  superior  court  found  as  a 
conclusion  of  law  that  plaintiff  was  entitled 
"to  have  the  existence  and  validity  of  the 
said  power  of  attorney  from  Betsy  Jones  es- 
tablished by  decree  of  the  court."*  yet  the 
terms  of  the  decree  in  that  regard  simply 
established  the  power  of  attorney,  which 
might  well  enough  be  held  to  mean  the  es- 
tablishment of  its  existence.  It  having  been 
lost  and  not  recorded,  and  not  of  its  validity ; 
but  tf  a  broadier  signification  be  attrlbnted. 
still  the  aflQrmanee  of  the  decree  which  ad- 
judicated that  plaintiff  was  the  owner  and 
that  defendant  was  not,  and  quieted  the  title 
of  plaintiff,  did  not  amount  to  a  decision  of 
the  alleged  question,  as  the  legal  efficacy  of 
the  power  of  attorney  as  a  muniment  of  title 
became  immaterial  in  view  of  the  ground  on 
which  the  decision  of  the  supreme  court  was 
placed. 

Sat  was  the  question  of  the  validity  of  the 

IttS  U.S. 


Digitized  by  Google 


Shaaui  r.  Bslukobui  Bat  I^uid  Ca 


71-74 


set  of  ^bniary  %  1888,  necessarily  disposed 
of  1^  uiythlDg  stated  in  the  opinion.  The 
judgment  proceeded  on  claim  of  title  as 
well  as  color  of  title.  The  court  held  that 
£ldridge  entered  Into  and  maintained  ac- 
tnal  posieaslon  under  olaim  of  title,  and  H 
eeems  tobeaettledin  Waahlngtmtbafaota- 
al,  uninterrupted,  and  notorious  possession, 
under  claim  of  right.  Is  sufiBclent  without 
color  of  title.  *  Moon  r.  Brom^fietd,  7  Wash. 
3S. 

In  Probit  T.  Pntbt/Urian  OAurvA  Board  oflh- 
mettie  Mimiont,  139  U.  S.  182  [83:  642J,  this 
721court*held  that  it  was  not  necessary^  that 
the  noldsr  1^  advene  poseesslon  shoald  have 
«  pftper  title  under  which  he  claimed,  if  he 
Mierted  ownership  of  the  land  and  this  as- 
aertion  was  accompanied  by  an  uninterrupted 
poaaeasion.  Baivg  v.  Burnett  86  U.  S.  11 
Pet.  41  re :  684],  and  Biiarwy  t.  Tyler.  09  U. 
&  8  Wftlt.  SaSTl?:  8711,  were  cited,  and 
it  ma  said:  "The  UXt  impllcatim  in  tMth 
these  caaei  la  that  when  posseeslra  Is  taken 
under  claim  of  title,  It  sufficiently  shows  the 
intention  of  the  party  to  hold  adversely 
within  the  meanlnx  of  the  law  upon  that 
■ablect  There  U  no  case  to  be  found  which 
holds  that  this  adverse  claim  of  title  most  be 
foond  In  some  mitten  Instrument.*  In  this 
case  the  superior  court  found  that  Eldrldge 
and  hla  grantees  had  been  nearly  thirty  years 
"contiuuouBly  and  now  an  In  the  actual, 
open,  notorious,  and  adverse  possession  of  all 
oi  the  said  property  under  claim  and  color  of 
title, "  aud  this  flndlug  was  reiterated  by  the 
mpreme  court 

**The  Intention  cnldes  the  entry  and  fixes 
Ite  character,*  said  the  court  In  ^sing  t. 
Burntt,  tupra,  and  the  stete  courto  had  no 
difficult  as  to  Eldrldffc's  intention  in  mak- 
ing the  entry.  Clearly  It  was  within  the 
province  of  those  courts  to  determine  what 
constituted  a  sufficient  claim  of  ownership  to 
•et  the  stetute  in  motion.  Eldrldge  entered 
with  the  intention  of  asserting  and  did  assert 
ownerdilp  and  It  was  for  the  state  courts  to 
say  what  the  effect  of  that  adverse  possession 
was,  whetba  the  Jtrnes  deed  waa  void  or 
voidable. 

Moreover,  as  to  color  of  title.  It  Is  held  in 
Washington  that  a  void  deed,  accompanied 
with  actual  occupancy,  Is  sufficient  to  set 
the  stetute  In  motion.  Ward  v.  Euagiiu,  7 
Wash.  634. 

This  is  the  usual  rule  as  to  general  statutes 
of  liDQitetioDS,  though  as  to  short  statutes  in 
relation  to  sales  of  real  estate  for  taxes  a 
different  view  has  been  expressed.  Pillow 
T.  Bioberf,  64  U.  S.  18  How.  473  ri4 :  238]  ; 
HaU  r.  Law,  103  U.  S.  466  [26:  319]  ;  Bed- 
ftMw.  Plarkt.  182  T7.  B.  289  [m :  S2ff]  i  Eurd 
w.  Britner,  8  Wash.  1.  Prior  to  December  1, 
1381,  the  limitation  of  actions  for  the  re- 
covery of  real  property  or  the  possession 
thereof  was  twenty  yean,  and  this  by  the 
territorial  act  of  that  date  was  reduced  to  ten 
▼ears.  The  general  stetute  of  limitetioos 
7S]waa.TOlIea  on  *hen  and  there  was  an  ad- 
Terse  poeseislai  tat  Dearly  thirty  years. 

No  rule  Is  more  firmly  established  than 
that  this  court  will  follow  the  construction 
given  by  tba  aupnme  court  of  a  stete  to  a 
statute  of  liniltatloiu  of  a  state  (AnusnnaA 
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T.  muni.  147  U.  B.  647  [87:  816]),  and  wa 
perceive  no  reason  for  disregarding  It  in  this 

instance. 

We  are  of  opinion  that  jurisdiction  cannot 
be  mainteined  on  the  ground  that  the  valid- 
ity of  the  act  of  Febmary  8,  1888,  being 
g  1447  of  the  General  Laws  of  Washington, 
was  drawn  In  question  and  lu  validity  siis- 
teined.  It  is  urged  that  Jurisdiction  may,  be 
sustained  on  two  other  grounds,  namely,  that 
a  right  claimed  under  the  Constitution  and 
laws  of  the  United  States,  or  the  validity 
of  ui  authority  exercised  under  the  United 
States,  by  virtue  of  the  patent  issued  for 
these  laaoa,  was  denied  by  the  decision ;  and 
that  tiie  validity  of  the  territorial  act  of 
December  1,  1881,  being  g  36  of  the  Code  of 
1881,  nowj  113  of  the  State  Code  of  Pro- 
cedure (S  Hill,  87),  was  drawn  in  question 
as  contrary  to  the  Constitution,  and  ita  valid- 
ity sustained.  We  an  unable  to  discover  that 
Federal  qoestions  In  these  particnlan  wen 
nised  or  disposed  of  by  the  decision.  The 
contention  seems  to  be  that  the  patent  for 
this  land  was  not  issued  until  September  6, 
1871 ;  that  the  statute  of  limitetioos  did  not 
begin  to  run  until  that  date ;  that  as  the  ac- 
tion was  commenced  Jane  9.  1891,  a  period 
of  less  than  twenty  yeua  elapsed  between 
these  two  dates,  and  that  the  decision  of  the 
supreme  court,  If  rested  on  twenty  years* 
adverse  possession,  held  that  the  bar  com- 
menced at  a  date  anterior  to  that  of  the  patent 
and  in  that  way  denied  righte  claimed  under 
It;  and  if  rested  on  ten  years,  fcave  a  retro- 
spective effect  to  the ^ct  of  December  1,  1881. 
as  ten  yean  had  not  elapsed  between  that 
date  and  the  commencement  of  the  action. 
There  does  not  seem  to  have  been  any  con- 
troveny  as  to  the  effect  of  the  issue  of  the 
patent.  The  superior  court  in  ite  findings 
simply  referred  to  the  fact  that  by  the  cer- 
tificate and  the  ^tent  the  west  hal  f  of  the  land 
was  donated  to  Thomas  *and  the  east  half  ( 74 
to  Betey  Jones,  and  found  nothing  as  to  when 
the  patent  issued;  and  the  supreme  court 
made  no  reference  to  the  matter.  If  resort 
be  had  to  the  evidence,  it  appears  therefrom 
that  the  patent  iflsued  September  6,  1871,  and 
that  the  right  to  the  patent  matured  prior  to 
1863  when  Mrs.  Jones  left  the  territory.  The 
execution  and  delivery  of  the  patent  after  the 
right  to  It  had  become  complete  were  the 
mere  ministerial  acts  of  the  officers  charged 
with  that  duty.  Barney  v.  Dolph,  97  U.  8. 
653  [24:  1063]  :  Simmont  v.  Wagner.  101  V. 
S.  260  [26:  9101.  The  state  courte  could 
properly  bold  under  the  circumstances  of  this 
case  that  the  statute  of  limitations  was  set  in 
motion  when  that  right  accrued,  and  was  not 
postponed  to  the  issue  of  the  patent. 

Eldrldge  did  not  occupy  the  position  of  a 
stranger  to  the  title,  not  connected  therewith 
by  transfer  from  the  original  holder.  If  the 
Jones  deed  was  sufficient  to  sustain  claim  or 
color  of  title  If  the  patent  had  issued  March 
38,  1863,  Ite  sufficiency  for  that  purpose  could 
not  be  rendered  any  the  less  by  the  issue  of 
the  patent  at  a  subsequent  time,  and.  In  any 
view  of  the  alleged  Infirmities  of  the  deed, 
the  patent  would  take  effect  by  relatiou  rather 
than  operate  eztrioslcally  to  the  destruction 
of  the  claim  under  the  original  owboi. 
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The  jndgmeDt  of  the  nipreme  eonrt  was 
based  OD  tweoty  years*  advene  possessfoD. 
"We  presume  as  8  760  of  the  Code  of  1881 
provided  that  no  right  accrued  before  theCude 
took  effeec  should  be  affected  by  Its  provi- 
sions, the  court  was  of  opinion  that  the  act  of 
December  1,  1881.  could  not  be  availed  of  to 
lengthen  the  time  originally  prescribed.  At 
all  eventa  it  was  for  the  state  court  to  deter- 
mlDe  the  applicable  Iwr  (Mttrrav  v.  Oibaon, 
66  a.  R.  IS  How.  m  [14:  7S5]),  and  we 
cannot  take  jurisdiction  to  review  its  Judg- 
ment. 

Writ  1^  error  tUmieeei. 


75]  JOHN  ETANS  COBKELL.  Afpt, 

V. 

HfiTTY  H.  B.  QREEN. 
<Be«  B.  G.  Beporteili  ed.  98-8L) 

Jurtedietion    thfe  eovrt~i^e  proem  tflaw— 
ttttignmeni  trrvr. 

L  AGaseosDDOtbebrouabtfromtfaeUnltedStatea 
circuit  court  directly  to  tbla  court  upoo  the  tingle 
vronud  tbat  tt  lovolvee  the  construction  or  appU> 
cation  of  tbe  (Totted  StatMConstltutlon  within  the 
meanlns  of  the  judiciary  act  of  March  8.  I881< 
I  S,  when  no  ooostructlon  or  application  of  the 
CoDstltutlou  was  either  ezprcseed  or  aehed  for 
In  the  dteuit  court,  and  no  qnettloik  of  thejorls- 
dlction  of  tbat  eonrtto  eertlfled  to  tbls  ooort. 

%  The  dismissal  or  a  bill  od  demurrer  Cor  want  of 
equity,  boldinir  that  in  a  firmer  suit  a  person  was 
sufflolently  madea  partyto  bind  bin  by  the  de- 
eree  tn  hta  IndlvMnal  aa  wellas  fn  bis  representa- 
tive capacity,  cannot  be  tbe  subject  of  appeal  on 
the  RTouDd  that  tt  dented  due  procosi  of  law,  if 
tbe  question  of  constitutional  xlgbtwatnofe  pre- 
•eoted  In  the  lower  court. 

t.  An  Bsslvnment  of  errors  cannot  be  availed  ot  to 
Import  into  a  cause  questions  which  the  record 
doea  not  show  were  raised  In  the  court  below 
and  ruliOBS  asked  thereon,  so  as  to  give  JurUdlo- 
tloo  to  the  Supreme  Court  of  the  United  Btatee 
under  tbe  act  of  OoDgren  of  March  8,  UBl,  I  & 

[No.  16a] 

Argwd  Matvh  18, 1»,  1899.  DeeiM  Mag  18, 

189$. 

APPEAL  from  a  decree  of  the  Circuit  Coiirt 
of  the  United  States  for  the  Northern  Dls 
trict  of  Illinois  dismissing  on  demurrer  a  suit 
lo  equity  brousht  Iv  John  Evans  Cornell 
against  Hetty  H.  B.  Green  s(  aJ.  to  set  aside 
and  annul  a  decree  of  foreclosure  and  tbe 
deed  ibereon  to  defendant  upon  payment  of 
the  sums  due  upon  the  mortgages.  JHtmiseed 
for  want  ofjuriadietion. 

See  same  case  below,  48  Fed.  "Rep.  105. 

Statement     Mr.  Justice  Gr».jt 
This  was  a  bill  in  equity  filed      John  E. 
Cornell  in  tbe  circuit  court  of  Cook  coun^  in 


Kom— .^stoiAatiiAiepnwesi  ef  laia,aeenote 
to  Peataon  v.  TewdaU.  24: 486. 

An  to  partita  neeemam  tn  egutCy.  wont  of;  wlum  a 
tetetue:  when  oMectlon  to  be  mada,-aee  notes  to 
Morgan  T.  Morgan,  it  MS,  and  Marshall  v.  Beverley* 
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the  state  of  Illltiols  against  Hetty  H.  R. 
Green,  Julius  While,  trustee,  and  Benjamin 
E.  Gallup,  trustee,  to  redeem  land  in  Chicago 
fr  im  two  mortgages,  and  to  set  aride  a  decree 
of  foreclosure  thereof,  and  a  sale  and  coavftr- 
ance  under  that  decree.  The  case  was  in  sub- 
stance aa  follows: 

George  W.  Gage,  being  tbe  owner  in  fee 
simple  of  the  land,  mortgaeed  part  of  it  on 
July  S3, 1871,  to  White  aa  trustee,  and  the  rest 
on  May  7,  1978,  to  Gallup  a9  trustee;  and 
on  December  18,  1874,  conveyed  the  whole  in 
fee  to  William  F.  Tucker  by  deed  duly 
recorded. 

On  September  S4, 1876,  Ga^  died,  leavinga 
widow,  Barah  H.  Gsge,  and  six  chiliiren,  two 
of  them  minors,  and  a  will  by  which  he  ap- 
pointed WlllismF.  Tucker.  Lewis  L.Cobum, 
and  the  widow  his  executors,  and  devised  to 
them  an  bis  real  estate. 

On  November  27, 1876,  Mrs.  Green,  having 
become  *the  owner  of  the  debts  secured  byl  76 
both  morl{;:sge8,  filed  a  bill  in  equity  to  tore- 
close  them  against  Sarah  H.  Gage,  described 
as  widow  of  George  W.  Gage,  and  executrix 
of  his  will:  his  six  children,  including  (he  two 
minors;  "William  F.  Tucker,  Joseph  K. 
Barry,  and  John  W.  Olapp,  all  of  whom  are 
realdents  of  the  county  of  Cook,  state  of  Illi- 
nois, and  citizens  of  said  last-named  state,  and 
guardians  of  said  minor  children,  tbe  said  Wil- 
liam F.  Tucker  being  also  one  of  the  executors 
of  the  Isst  will  and  testament  of  tbe  said 
George  W.  Gage,  deceased;"  Coburn,  de- 
scribed as  an  executor  of  Gage's  will:  White, 
Gallup,  and  olber  persoos.  That  bill  set  forth 
tbe  mortgages,  and  breaches  of  the  coiidiiinns 
thereof,  aon  Gage's  death,  family,  aod  will; 
and  allegedrtbat  Gage,  on  December  18,  1674, 
conveyed  to  said  Tucker  all  the  laud  in  ques- 
tion, subject  to  said  encumbrances;  and  "tbat 
said  above-osmed  parties  against  whom  thia 
bill  of  complaint  is  brougbt  have,  ot  claim  to 
have,  some  interest  In  said  premises  described 
Id  said  trust  deed,  by  mortgage,  judgment, 
conveyance,  or  otherwise;  but  your  oratrix 
slates  those  Interests,  whatever  they  are.  are 
subject  to  the  rights  of  your  oratrix  under  her 
securities  before  mentioned,  and  cannot  be  set 
up  against  the  same,  nor  in  any  wi^  Interfere 
therewith;"  and  prayed  for  process  "directed 
to  the  said  Sarah  H.  Gage  and  the  other 
defendants  hereinbefore  nam  d."  In  the 
subpoena  issued  upon  tbat  bill,  and  In  the 
officer's  return  thereon,  Tucker  was  described 
as  guardian  and  as  executor,  end  not  other- 
wise. 

Co  April  B,  1876,  none  of  the  defendants 
above  mentioned  having  appeared  or  answered 
to  that  bill  (except  Gage's  iwo  minor  children, 
who  appeared  by  a  guardian  ad  litem,  and 
submitted  their  rights  to  the  court),  an  order 
was  entered  that  tbe  bill  be  taken  for  confessed 
agaioat  tbem,  and  tbe  case  referred  to  a  master 
to  ascertain  tbe  amounts  due  upon  tbe  morU 
gages.  On  July  81, 187A,  a  decree  wss  enters, 
conflnnlng  the  reprat  of  tbe  master,  and 
ordering  a  sale  of  the  land  by  him  to  satisfy 
tbe  amounts  found  due.  On  December  7, 
1876,  tbe  land  was  accordingly  sold  by  auction 
to  Mrs.  Green.  On  February  2,  1877,  a  final 
decree  was  entered,  confirming  the  ule  and 
foreclosing  the  mortgage;  aid  on  February 
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77]  2,  1B77,  ^pursaaDt  to  that  deem,  a  deed 
of  tbe  land  was  made  the  muter  to  Urs. 
Green. 

Od  September  18,  1887.  Tucker  died  intes- 
tate, leaving  a  wMow  and  three  children,  all 
of  age.  Hu  widow  died  before  the  end  of  tbe 
year,  and  in  January  and  February,  1890,  his 
three  children  conveyed  to  CoroelL  by  deeds 
duly  recorded,  all  the  lud  deacrloecf  io  the 
two  mortjcages. 

Od  April  4.  1S90,  Cornell  filed  the  present 
bill  against  Mrs.  Green,  and  the  trustees 
BamecTin  the  two  mortgfiges,  setting  forth  his ' 
own  Utle,  and  the  mortgages,  and  a  copy  of 
tbe  record  of  the  proceediogs  upon  the  bill  of 
foreclosure,  alleging  "that  the  said  William 
F.  Tucker  was  theowner.  In  bis  own  right,  of 
all  said  property,  and  to  appeared  of  record  at 
tbe  time  said  bul  for  foTeciosure  waa  filed  as 
afoteaald,  and  duiiQe  the  pendency  thereof, 
md  at  the  time  of  atdci  sale,  and  still  coDttnued 
to  be  the  owner  thereof  up  to  tbe  time  of  his 
death;  that  the  said  William  F.  Tucker  was 
not  made  a  party  defendant  to  said  foreclosure 

Proceedings,  nor  was  tbe  said  William  F. 
'ucker  ever  In  court  or  subject  to  the  orders, 
decrees,  and  jadgments  of  aatd  court;  that  said 
decree  of  foreclosure,  ao  entered  as  afoiesiUd, 
waa  of  DO  blndiDg  fotce  or  effect  upon  said 
Tucker,  oor  upon  his  heirs,  nor  upon  your 
orator,  the  grantee  of  said  property  as  nfore* 
said:"  and  prayiogtbat,  upon  piiyuienl  by  the 
plaintiff  of  ihe  sums  due  upon  tbe  mortgages, 
tht  morigaeee  might  be  released,  and  the 
decree  of  foreclosure  and  tbe  deed  to  Mrs. 
Green  bt  set  ande  and  annulled. 

On  April  21,  1890,  this  suit  was  removed 
into  tbe  circuit  court  of  tbe  United  States  for 
the  northern  district  of  Illinois,  upon  the  peti- 
tioD  of  Mrs.  Qreen,  duly  alleging  that  the 
plaintiff  WAS  a  citizen  of  Illinnis,  and  that  she 
waa  a  citizen  of  Vermoot.  aDd  that  there  was 
in  the  suit  s  controvei^  which  could  be  fully 
determioed  as  between  them,  being  citizens  of 
different  states. 

On  Hay  2A,  1800.  Hn.  Qreen  demurred  gen- 
erally to  this  bill,  for  want  of  equity.  On  July 
14,  1890,  tbe  court  sustained  tbe  demurrer 
aod  dismissed  tbe  bill  upon  the  ground,  as 
stated  in  its  opinion,  that  Tucker  in  his  indi- 
7S]  vidaal  capacity  was  'sufficiently  made  a 
pony  to  tbe  bill  of  foreclosure,  and  was  hound 
the  decree  therein.  43  Fed.  Rep.  lOS. 
On  July  7.  1&92,  Cornell  appealed  to  this 
court  and  assigned  as  errors  the  dismissal  of 
his  bill  fw  want  of  equity,  the  refusal  to  grant 
tbe  prayer  of  bis  bill,  and  the  decision  that 
bis  grantor.  Tucker,  was  barred  of  his  equity 
of  redemption  by  reason  of  the  forvdosure  pro- 
ceediogs, "in  a  case  in  which  Barah  H.  Gage, 
William  F.  Tucker,  executor  and  guardian, 
and  others,  were  defendants,  the  satd  Tucker 
never  having  been  persooally  sued  or  served 
with  process,  or  In  any  way  submitted  himself 
to  the  Jurisdiction  of  said  court,  and  that  said 
finding  deprived  said  complalDant  of  his  prop 
erty  without  doe  inocess  of  law." 

Mmn,  Rob«rt  Rm.  Lym&n  Tram- 
ball.  F.  B.  Dt^s,  and  Richard  8.  Thomp 
am  for  appellant. 

Mr.  CbarlM  W.  Osdea  for  qipellee. 
16t  D.8b 


T.  Gbbhh.  7ft-79 

Mr.  Justice  Gray  delivered  the  optnloD  of 

the  court; 

No  questtoD  of  tbe  Jurisdiction  of  thedrcolt 
court  has  been  certified  to  this  court ;  and  the 
appellate  jurisdiction  of  this  court  is  sought  to 

be  mniniained  upon  the  single  ground  that  the 
case  "involves  the  construction  or  application 
of  the  Constitution  of  tbe  United  States," 
within  the  meaning  of  the  judiciary  act  of 
March  8,  1891,  chap.  617.  g  A  (36  Stat  at  L. 
828). 

Bat,  la  order  to  bring  a  case  within  this 
claaae  of  the  act,  the  circuit  court  must  have 
coDStmed  the  Constitution,  or  applied  it  to  the 
case,  or  must,  at  least,  have  been  requested 
and  have  declined  or  omitted  to  construe  or 
apply  it.  No  construction  or  application  of  the 
Constitution  can  be  said  to  have  been  involved 
in  tbe  judgment  betow,  when  no  coostruclion 
or  application  thereof  waa  either  expressed  or 
asked  for. 

The  case  at  bar.  as  shown  by  the  record, 
WBssimply  this:  Gage  made  two  mortgages  of 
land,  conveyed  the  equity  of  *redemption  [70 
to  Tucker,  and  died,  leaving  a  widow  and  mi- 
nor children,  and  a  will  appointing  his  widow. 
Tucker,  and  a  third  person  his  executors,  and, 
devising  all  )ils  real  estate  to  tbem.  The  moT^ 
gages  were  foreclosed,  pursuant  to  a  decree 
pro  eonfeno,  upon  a  bill  In  equitv,  which  stated 
tbe  above  facts,  and  in  which  Tucker  was 
named  as  a  defendant,  as  executor  of  Gage, 
and  as  guardian  of  his  minor  children,  but  not 
Io  bis  Individual  capacity,  and  was  described 
in  the  same  way  In  the  subpoena.  Cornell, 
claiming  title  deed  from  Tucker's  hefnL 
brought  Uie  present  bill  to  redeem  tbe  land 
from  the  mortgages,  and  to  set  sside  the  pro- 
ceedings fur  foreclosure;  and  therein  alleged 
that  Tucker  owned  the  land  at  tbe  time  of  all 
those  proceedings,  and  until  his  death,  and 
was  not  made  a  party  to  those  proceed- 
ings. Dto'  subject  to  the  orders  of  the  court 
therein,  and  that  the  decree  of  foreclosure 
was  of  no  binding  force  oreffect  apon  Tucker, 
or  upon  his  heirs,  or  upon  Cornell  as  thdr 
grantee. 

The  circuit  court,  upon  general  demurrer, 
dismissed  this  bill  for  wnnt  of  equity,  holding 
that  in  the  former  suit  Tucker  waa  sufficiently 
made  a  party  to  bind  him  \xs  the  decree  in  bis 
individual  ad  well  as  In  his  representative  ca- 
pacity.   43  Fed.  Rep.  105. 

Tbe  Cnnsiiiuiion  of  the  United  States  is  not 
mentioned  in  the  bill  of  Cornell,  or  in  the  de- 
murrer of  tbe  defendant,  or  In  tbe  decree  or 
the  opinion  of  tbe  court.  The  case  appears  to 
have  been  treated  throughout  as  depending 
upon  a  question  of  chancery  practice,  not  of 
coDStitutional  right  The  first  Indication  of 
anything  like  an  Intention  on  tbe  part  of 
tbe  plaintiff  to  invoke  tbe  protection  of  the 
Constitution  of  the  United  Siates  la  In  tbe 
suggestion,  in  the  assignment  of  errors, 
"tnat  said  finding  deprived  said  complain- 
ant of  hit  property  without  due  process  of 
law.** 

The  case  Is  governed  In  every  respect  re- 
cent decisions  construing  the  same  clause  of 
the  act  of  Congress. 

In  a  ca!>e  decided  at  tbtsterm,  H  was  said  by 
the  Chief  Justice*  in  delivering  Judgment: 
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I  may  be  said  to  IdtoItc  tba  coDglinctloo  or 
applicatiOD  of  tbe  Constitution  of  the  United 
Siatea,  when  a  title,  right.  prlrileKe,  or  ImmuDl- 
8n]  ty  ia  'claimed  noder  that  iDStrumeot;  bat 
a  definite  iwue  io  respect  of  the  posseuioo  of 
tbe  riffbt  most  be  distinctly  deducible  from  the 
record,  before  the  judgment  of  the  court  be- 
low can  be  revised  on  the  ipwand  of  error  In 
the  disposal  of  sach  a  claim  by  Ita  decision. 
And  it  IS  only  when  tbe  coostitutiooality  of  a 
law  of  tbe  United  Statea  is  drawn  In  qiiestion, 
not  incidentally,  but  necessarily  and  directly, 
that  our  jurisdiction  can  be  Invoked  for  that 
reason.  An  asBtgnment  of  errors  cannot  be 
availed  of  to  import  qaeatloui  Into  s  cauae 
which  tbe  zeoord  doea  not  show  were  rafaed  In 
tbe  court  below  and  nillnKs  asked  thereon,  so 
as  to  give  jurisdiction  to  thia  court  under  the 
6th  section  of  tbe  act  of  March  8.  1891." 
Anjibfo  T.  UniM  Statm,  in  U.  &  690,  697, 
098  [40: 810.8111 

Id  aupptnt  of  that  judgment,  aeveral  oases 
were  died,  two  of  them  wry  like  the  case  at 
bar.  Car^  v.  Houtton  d  T.  C.  R.  Oo.  ISO  U. 
8.  170,  181  (87:  1041,  10441;  Ex  parts  Lennen. 
100  U.  8.  808,  401  [87:  IISO,  1188]. 
Jfpeal  iUmimA  for  vant  iif  JuHadtetiom, 

Mr.  JuiUce  Brown  dtsaenting: 

Had  Tucker  not  been  made  a  party  to  tbe 

Mil  at  all,  aod  the  court  had  attempted  to  dis- 
pose of  his  rifrhts  to  tbe  land  in  question,  upon 
tbe  Bale  under  the  forecloaure  proceediDgs, 
there  could  be  no  doubt  that  ft  would  be 
treated  as  an  attempt  to  deprive  him  of  his 
property  without  doe  process  of  law,  and  that 
Buco  safe  would  have  been  Invalid  as  against 
him,  his  heira  or  vendeea,  under  the  I4th 
Amendntent. 

This  is  In  substance  exactly  what  l8.clalmed  In 
this  case.  The  bill  averred  broadly  that  he  was 
not  made  a  party  at  all,  but  the  court,  puttin;; 
its  own  construction  upon  the  foreclosure  pro- 
ceediogs,  which  were  made  an  exhibit  to  the 
original  bill,  decided  that  he  was.  Whether 
he  was  bound  individually  by  tbe  proceedinss 
against  blm  In  hla  representative  capacity— In 
other  words,  whether  he  individually  vjos  a 
pariy  defendant  to  the  bill— Is  beside  the  ques- 
tion. It  is  sufficient  that  he  Is  averred  not 
to  have  been,  that  a  constructloD  of  tbe  Con 
atitutioo  was  necessarily  Involved,  and  that  the 
81  Imposition  of  theplaintiff  in  that  connection 
is  not  fl  frivolous  one,  or  wholly  destitute  oS 
foundation.  Chicago  L.  Int.  Ck  T.  JfeedU*, 
118  D.  8.  674  [28:  1084]. 

That  it  requires  us  to  put  a  construction 
upon  the  pleadioKs  In  the  foreclosure  suit  does 
not  militate  affainst  this  position,  as  we  have 
repeatedly  bud  In  aoalogous  cases,  where  a 
contract  u  claimed  to  have  been  impaired  by 
stale  legislation,  that  we  would  put  our  own 
construction  upon  such  contract,  and  then  In- 
quire whether  It  bad  been  impaired.  Jefferton 
Branch  Bank  v.  SkeUv.  66  U.  8.  1  Black,  486, 
448  [17:  178,  177J;  ^ew  Orleant  Waterworks 
Co.  V.  Louisiana  tiugar  Bef.  Co.  125  U.  S.  18, 
88  [81:  607,  6101:  WUmington  d  W.  R.  Oo.  v. 
AltbTwk.  146  U.  8.  270.  208  [86:079.  0781; 
Mobile  (ft  0.  R.  Co.  T.  Tennmee,  168  TJ.  a  486. 
402  [88: 798,  796]. 

It  seema  to  me  this  case  should  have  been 
determined  upon  Its  merits,  aod  I  therefore  dis- 
sent fn»a  the  opinion  of  the  court. 
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SANDT  LOWS,  Ptf*.  Brr., 

STATE  OF  KANSAS. 
(Bee  8.  a  Beportar^  ed.  tt-tU 
Dueproem  of  law-^eguat  proteetion^  the  tarn, 

L  AdJadjrlDff  a  proaBcntor  to  .be  HaUe  for  tbo 
ooeta  aod  subject  to  Imprlsooment  Io  default  of 
tbelr  parmeot.  when  ttte  jury  finds  that  be  Insti- 
tuted the  proseoutloD  without  protwble  oanse 
and  from  maUdous  mottvea,doeB  not  deprive 
blm  of  liberty  or  property  without  due  prooeas 
of  law.ir  be  Is  not  denied  tbe  right  to  be  heard  at 
the  trial  before  tbe  Jury  apoo  every  questtoa 
wblcb  to  to  be  detsrmlDedby  tbelr  verdlot. 

%  Bqual  proteotloD  of  tbe  lawa  Is  not  denied  to 
any  person  by  a  statute  wbMi  is  apidloable  to 
all  persons  under  UIra  olrcumataDOM,  and  does 
Dotsubjeottbe  Individual  to  an  wiiltrary  ezer- 
fltsaof  power. 

[No.  174) 

Submittsd  March  S4, 1896.  Decided  Mm  if. 

im. 

IN  BRROR  to  tbe  Supreme  Court  of  the 
State  of  EansBB  to  review  a  judgment  of 
that  court  affirming  tbe  judnment  of  tbe  Dia- 
trict  Court  of  Elk  County,  Kansas,  adjudging 
that  Sandy  Lowe  the  prosecuting  witness,  pay 
all  costs  In  an  action  or  Information  for  a 
criminal  libel  upon  Itim  brought  in  the  name 
of  the  state  of  Kansas  against  one  F.  Keifer, 
aod  that  said  Lowe  be  committed  to  the  county 
jail  until  he  pay  the  costs  or  give  bond  to  pay 
them,  tbe  jury  having  found  that  tbe  prosecu- 
tion was  instituled  by  aaid  Lowe  without  prob- 
able cause  and  from  malicioua  motive.  Af- 
ftrmed. 

See  same  case  below.  47  Kan.  760.  770. 

Statement  by  Mr.  Justice  Grm.y: 

An  ioformauon,  In  the  name  and  behalf  of 
the  state  of  Kansas,  by  J.  V.  Beekman,  tbe 
county  attorney  of  Chatauqua  county,  acaiust 
one  F.  Keifer,  for  a  criminal  libel  upon  Snndv 
*Lowe,  was  filed  September  28. 1880.  In  thp[8i£ 
district  court  of  that  county  and  aiate.  and  was 
afterwards,  upon  the  defendanfa  motion  for  a 
change  of  venue,  transferred  to  the  district 
court  of  Elk  county  for  trial 

Annexed  to  the  information  was  tbe  affidavit 
of  Lowe,  subscribed  and  sworn  to  before  tbe 
clerk  of  the  couit,  "that  the  allegations  aod 
avermenta  contained  In  the  fi»egoing  Infor- 
mation are  true." 

The  Kansas  Oeneral  Statutes  of  1888  contain 
the  following  provisions: 

By  chap.  81,  §809,  regulating  crimes  and 
punishments,  "in  all  lodictmenuor  prosecu- 
tions for  libel,  tbe  jury,  after  having  received 
tbe  direction  of  the  court,  shall  have  the  right 
to  determine,  at  their  dlacretlon,  tbe  law  and 
the  fact" 

By  chap.  62,  §  826,  establishing  a  code  of 
criminal  procedure,  "wbenever  It  shall  appear 
to  the  court  or  jury  trying  the  case  that  tbe 
prosecution  haa  been  instituted  without  proba- 
ble cause  and  from  malicious  motives,  tbe 
Dame  of  the  prosecutor  shall  be  ascertatned  aod 
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•tatad  In  the  floddig;  and  such  proBecutor 
•ban  be  adjudged  to  pay  tbe  costs,  and  may  be 
committed  to  tbe  county  jail  antU  the  same 
are  paid  or  secured  to  be  paid.'* 

At  the  trial  of  this  information,  the  court. 
In  cbargiog  the  jun-,  after  reading  these 
fltatuies,  and  KiviDg  dfrecttona  aa  to  the  law  of 
libel,  further  iDStructad  tbe  jury  as  follows : 

"  Tou  will  dbaexve  that  g  826  aforesaid  pro- 
Tides  that  the  jury  may  Id  any  case  find  that 
the  prosecution  has  been  Instituted  witfaout 
probable  cause  and  from  malidoua  motivea, 
and  when  the  jury  do  so  find  It  to  their  duty 
to  Btate  tbe  name  of  the  prosecuting  witness  in 
their  flndinit.  and  in  sucb  case  tbe  proaecutlng 
witness  may  be  by  the  court  adjudged  to  pay 
the  cosiB  in  the  case,  and  he  may  oe  by  tbe 
court  committed  to  the  jail  until  tbe  same  are 
paid  or  aecured  to  be  paid  ;  and  in  this  case,  if, 
yoaaie  of  tbe  oplaion  that  tbe  provision  of 
•aid  section  ought  to  be  enforced,  you  are  at 
UlMv^  to  and  ought  to  enforce  the  same.'* 

'•Yoa  will  ohserve  from  g  809,  above  quoted, 
83]tbatyou  *are,i'n  your  discretion,  tbe  judges 
of  Dotili  the  law  and  the  fact  of  this  case;  and, 
this  being  BO,  we  can  only  direct  you  as  beat 
we  may  to  tbe  law  of  tbe  case." 

The  jniy  returned  tbe  following  verdlot: 
**  We,  the  Jury  Impaneled  and  sworn  In  the 
above  entitled  case,  do  upon  oar  oaths  find  the 
defendantnot  guili;p' ;  and  we  do  farther  find 
that  this  prosecution  was  instituted  witfaout 
probable  cause  and  from  malicious  motives, 
and  that  the  name  of  Uie  pnwecatfng  witness 
IsS.  Lowe." 

The  court.  *'  being  satisfied  tbeTewilh,  or- 
dered that  tbe  same  stand  as  and  for  tbe  ver- 
dict of  tbe  jury  and  thereupon  ordered 
"  that  the  defendant  F.  Eeiferbe  dtscharged 
and  go  hence  without  day." 

Lowe  then  moved  tfaat  so  much  of  tbe  ver- 
dict as  found  "  tbat  this  prosecution  was  Insti- 
tuted without  probable  cause  and  from  mail- 
dous  motivis"  be  set  aside,  and  that  he  have 
a  new  trial  in  tbat  respect,  for  the  reasons 
"  tbat  the  said  8.  Lowe,  upon  tbe  trial  already 
bad.  has  not  been  heard  and  could  not  be 
beard,  either  In  person  or  by  counsel,  In  bis 
own  defense,  touching  the  matter  and  things 
above  mentioned  as  stated  and  contained  In 
said  verdict,  being  neither  plaintiff  nor  defend- 
ant In  this  prosecution:"  and  tbat  tbe  verdict 
was  contralto  tbe  law  and  tbe  evidence  ;  and 
tbat  Ibe  insUQCtions  aforesaid  were  erroneous; 
and  also  moved  in  arrest  of  judgment,  for  tbe 
same  rcasoos.  and  because  *'he  has  the  right, 
by  tbe  law  of  the  land,  to  be  so  beard  In  his 
own  defense,  and  toaseparate trial coDcerning 
his  liability  as  prosecuting  witness  Id  tbls 
action,  wbh:h  separate  trial  be  hereby  demands 
of  this  court.** 

Tbe  court  ovetruled  botii  motions ;  and, 
upon  a  further  bearing  on  the  verdict,  ad- 
judged tbat "  thepTosecutiog  witness.  8.  ijowe, 
ID  ibe  above-entiited  action,  pay  all  costs  of 
said  action,  taxed  at  $1,053.40."  and  be  com- 
muted to  Ibe  county  jail  uutil  he  paid  the 
eosts  or  executed  a  snmclent  bond  to  pay  them 
witblo  dx  months. 

To  all  these  Instrpctlons  and  rulings  and  to 
the  Judgment  aforesaid  Lowe  excepted  and 
tendered  a  bill  of  exceptions,  which  was  al- 
lowed by  the  cooit. 


*Lowe  appealed  to  the  supreme  cotnt  of  [84 
the  state,  which  a£Qrmed  tbe  judgment,  upon 
an  opinion  of  tbe  supreme  court  commissioners, 
holding  tbat  the  coastltutionallty  of  chap.  82, 
§836.  bad  been  settled  by  tbe  decision  of  JS$ 
Menhaek,  17  Ean.  618  (In  which  the  supreme 
court  upheld  the  constitutionally  of  tbe  simi- 
lar pronsion  of  chap.  68,  ^  18,  concerning  pto- 
ceedinga  before  justices  of  the  peace  for  misde- 
meanors), and  tbat.  according  to  the  decision 
of  the  supreme  court  in  State  v.  Zimmerman, 
81  Ean.  85,  as  tbe  jury  were  expressly  author- 
ized by  the  statute  to  determine  both  the  law 
and  the  fact,  neither  the  trial  court  nor  the  ap- 
pellate court  of  the  state  had  power  to  Inter- 
fere with  the  verdict.   46  Ean.  266. 

A.  motion  for  a  rehearing  was  overruled  by 
tbe  supreme  court  of  tbe  state  in  an  opinion, 
which,  after  citing  tbe  decision  In  Bbenhad^t 
Gate,  proceeded  and  concluded  as  follows  : 
"  After  a  defendant  is  acquitted,  the  state  la 
not  entitled  to  a  new  trial  before  a  Jury  as  t» 
wbioh  party  must  pay  tbe  costs.  The  prose- 
cuting witness  is  so  connected  with  tbe  stale  la 
tbe  trial  tbat,  after  tbe  acquittal  of  tbe  defend- 
ant, he  cannot  demand  a  retrial  upon  tbe  evi- 
dence before  another  jury.  If  coats  are  im- 
properly taxed  1^  tbe  court  after  tbe  acquittal 
of  the  defendaal^  of  course  a  motion  can  be 
made  for  the  retaxatloiK  and  a  proper  inquiry 
may  be  bad  thereon.  In  this  case,  it  appears 
tbat  the  district  court  approved  tbe  verdict  of 
acquittal,  and  also  the  finding  of  tbe  jury 
against  the  prosecuting  witness;  therefore,  in 
this  case,  tbe  court  below  pronounced  judg- 
ment of  acquittal,  and  for  the  commitment  of 
the  prosecuilng  witness,  in  accordaocc  with  its 
own  opinion— not  merely  tbe  opioioD  of  the 
jury."   47  Kan.  769,  770. 

Lowe  thereupon  sued  oat  this  writ  of  error, 
contending  that  he  had  been  deprived  of  fats 
lil>erty  or  property  witfaout  due  process  of  law, 
and  bad  been  denied  the  equal  protection  of  the 
laws,  contrary  to  tbe  14tb  Amendment  of 
the  C(ni8tltuU<m  of  the  United  States. 

Mr.  Oeorse  Cluuidler  for  plaintiff  in 
error. 

No  counsel  for  defendant  In  error. 

*Mr.  Justice  Gtvm^  delivered  tbe  opiD-[85 
Ion  of  the  court: 
The  Code  of  Criminal  Procedure  of  the 

stale  of  Kansas  provides  tbat  "whenever  it  shall 
appear  to  the  court  or  jury  trying  the  case  that 
the  prosecution  has  been  instituted  without 
probable  cause  and  from  malicious  motives,  tbe 
name  of  tbe  prosecutor  shall  be  ascertained  and 
stated  in  the  finding;  and  Bucb  prosecutor  shall 
be  adjudged  to  pay  the  coats,  and  may  be  com- 
mitted to  tbe  couo^  jail  until  tbe  same  are 
paid,  or  secured  to  be  paid."  Kan.  Gen.  Stat. 
1880.  chap.  83,  §  826. 

The  only  question  presented  by  tbe  record 
for  tbe  determination  of  this  court  Is  whether 
this  enactment,  as  applied  by  the  supreme  court 
of  Kansas  to  this  case,  contravenes  tbft  Hib 
Amendment  of  tbe  Constitution  of  the  United 
States,  by  depriving  Lowe  of  his  liberty  or 
property  without  due  process  or  law,  or  by  de- 
nying him  tbe  equal  protection  of  the  laws. 

Whether  the  modeof  proceeding,  prescribed 
,  by  tbU  statute,  and  followed  in  tus  case,  was 
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due  process  of  law,  depends  npoD  the  qnestf  oo 
wbetber  It  was  in  substantial  accord  with  tbe 
law  aod  usage  fo  Eoglaod  before  tbe  Deelata- 
tioD  of  lodependence,  and  Id  this  country  since 
it  became  a  natioD,  in  similar  cases.  'I>ea, ! 
Murray,  v.  Hoboken  Land  <£  Impr<m.  Co.  5ft 
U.  8.  18  How.  272.  377  [15:  872,  374];  Bent  v. 
WutVirginia,  1S9  U.  S.  114, 124  [»2: 623,  626}. 

By  tbe  common  law,  at  first,  while  no  costs. 
to  nomine,  were  awarded  to  either  party,  yet  a 
plaintiff  who  failed  to  recover  in  a  civil  action 
was  amerced  pro  falto  clamore.  Bac.  Abr. 
Coots,  A;  Day  v.  Woodworth.  64  D.  8.  18  How. 
S6»,  872  [13: 181,  185].  And  from  ^arly  times 
the  legislature  and  tbe  courts,  in  England  and 
America,  in  order  to  put  a  check  on  unjust 
litigation,  have  cot  only,  as  a  general  rule, 
awarded  costs  to  ibe  party  prevaiTiDgin  nciril 
action,  but  have,  notuifrequeDlly,  required  ac- 
tual payment  of  costs,  or  security  for  their 
payment,  from  the  plaintiff  in  a  civil  action, 
or  even  from  tbe  prosecutor  in  a  criminal  pro- 
ceeding. 

For  instance,  plaintiffs  have  been  required, 
tiy  general  statute  or  special  order,  to  give 
86]  security  for  tbe  costs  of  the  "action,  or  to 
pay  tbe  coats  of  a  former  suit  before  suing  again 
for  tbe  same  cause.  S/iav)  v.  WaUaee,  3  U.  S. 
3  Dall.  179  [1:  839];  Hunt  v.  Jonet.  4  U.  S.  4 
Dall.  353  [1:  864];  Sendgrton  v.  Griffin,  80  U. 
8.  5  Pet.  151,  159  [8:  79.  82].  Third  persons 
allowed  to  Intervene,  oo  condition  of  giving 
bond  to  pay  costs,  may  be  compelled  to  do  so 
by  attachment,  wttbonC  remitting  the  payee  to 
suit  upon  tbe  bond.  Craig  v,  Leitenadorfer,  187 
U.  8.  7G4.  771  [32:  832,  828].  And  in  an  in- 
formation to  enforce  a  charitable  trust  a  relator 
is  lequired,  who  may  be  compelled,  if  the  in- 
formation is  not  maintained,  to  pay  the  costs. 
Atty.  Gm,  v.  Smart,  1  Ves.  Sr.  73,  and  note; 
Attn.  Om.  T.  Butler,  138  Mass.  804.  809. 

English  statutes,  from  long  before  tbe  Ameri- 
can Revolution,  authorized  costs  against  in- 
formers upon  a  penal  statute,  or  agaiust  private 
prosecutors  of  an  Indictment  or  information, 
to  be  awarded  by  tbe  court,  either  absolutely, 
or  unless  the  judge,  before  wbom  tbe  trial  was 
had,  certified  that  there  was  probable  cause  for 
tbe  proBeoutloD.  Stats.  38  Sliz.  chap.  6;  27 
Bliz.  chap.  10;  4  Wm.  &  Mary.  chap.  18,  §  1; 
18  Geo.  m.  chap.  78.  §  64;  Bac.  Abr,  Cost$, 
E;  fltov.  Heydon,  1  W.  Bl.  856,  8  Burr.  1804; 
King  v.  Commerdl,  4  Maule  &  S.  208;  ^een  v. 
SUel,  L.  R  I  Q.  B.  Dir.  4&1.  In  like  manner 
by  the  act  of  Congress  of  Hay  8.  1792,  chap. 
5,  "If  any  informer  or  plaintiff  on  a  penal  stat- 
ute, to  whose  benefit  the  penalty  or  any  part 
thereof,  if  recovered,  is  directed  by  law  to  ac- 
crue, shall  discontinue  his  suit  or  prosecution, 
or  sbalt  be  nonsuit  in  the  same,  or  if  upon  trial 
a  verdict  shall  pass  for  tbe  defendant,  the  court 
shall  award  to  tbe  defendant  his  rosts,  unless 
such  informer  or  plaintiff  be  an  officer  of  the 
United  States  apecuUy  authorized  to  commence 
sacb  prosecution,  aod  the  court  before  wbom 
the  action  or  information  shall  be  tried  shall, 
at  tbe  trial  in  open  court,  certify  upon  record 
that  there  was  reasonable  cause  for  commenc- ' 
ing  the  same,  in  which  case  no  costs  stiall  be 
adjudged  to  tbedefendaot,"  1  Stnt.  at  L.  277. 
And  thai  TOOvlsfon  has  been  substanUally  re- 
enacted  In  U.  8.  Ber.  SUt  §  976. 

If  Uw  statute  of  Kansas,  now  in  quesUoD* 
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bad  provided  that,  apoo  tbe  failure  of  the  pros- 
ecution, the  prosecutor  should  be  absolutely 
liable  to  pay  the  costs,  aod  should  be  committed 
"until  he  paid  or  secured  tbam.  there  could  [87 
have  been  no  doubt  of  thevalldity  of  the  statute. 
Or  if  the  statute  had  made  him  liable  for  coats, 
unless  thecourt  before  which  the  trial  took  place 
certified  that  there  was  probable  cause  for  insti- 
tuting the  prosecution,  its  validity  would  have 
been  equally  clear.  Tbe  liability  imposed  upon 
him  by  tbe  statute  Is  less  than  in  either  of  the 
cases  supposed.  He  is  not  made  absolutely 
liable  for  the  costs,  nor  Is  a  certificate  of 

firobable  cause  required  to  protect  him  from 
lability.  But  the  burden  Is  thrown  upon  tbe 
defendant  of  proving  want  of  probable  cause, 
as  w£li  as  malicious  motives,  on  the  part  of  the 
prosecutor,  before  the  latter  can  be  charged 
wiib  the  costs. 

In  the  case  at  bar,  there  can  be  no  doubt  of 
tbe  prosecutor's  identity,  for  he  Bigned  and 
made  oath  to  tbe  information,  and  was  named 
in  tbe  verdict.  Being  tbe  actor  in  the  litigation, 
he  had  no  right  to  complaiil  of  being  obliged, 
if  nnsuccessiul,  to  pay  tbe  costs  upon  the  con- 
ditions  previously  prescribed  by  the  legislature. 
Whether  tbe  question  of  probable  cause  for 
the  prosecution,  as  affecting  the  question  of 
costs,  should  be  tried  and  determined  by  the 
court  or  tbe  jury,  and  with  or  after  the  main 
question  of  tbe  guilt  of  tbe  defendant,  Is  mat- 
ter of  convenieuEpractlce,  ootof  constitutional 
right  A  prosecution  for  libel  at  least  can 
burdly  be  tried  without  exhibiting  to  the  court 
nod  jury  tbe  motives  and  grounds  of  action  of 
tbe  prosecuting  witness.  It  is  not  to  be 
doubted  that,  by  virtue  of  the  statute,  he  bad 
the  right,  if  seasonably  claimed,  to  be  heard 
and  to  introduce  evidence,  at  the  trial  of  the 
case,  upon  tbe  question  whether  he  instituted 
the  prosecution  without  probable  cause  aod 
from  malicious  motives.  Tbe  record  trans- 
mitted to  this  court  omits  all  tbe  oral  testi- 
mony offered  at  the  trial,  and  contains  nothing 
having  any  tendency  to  show  that  at  the  trial 
he  was  denied  the  opportunity  of  offering  ar- 
guments or  evidence  in  support  of  bis  good 
faitb  and  probable  cause,  or  requested  of  tbe 
court  any  ruling  or  Instrucliou  upon  that  sub- 
jecL  It  was  after  the  verdict  had  been  ren- 
dered in  accordunrewith  the  statute,  and  nftcr 
tbe  trial  court,  "being  satisfied  therewith, " 
had  approved  it,  that  he  appears,  for  tbe  first 
time,  to  have  asserted — as  aground  for  setting 
aside  that  *part  of  the  verdict  which  found  [88 
"that  this  prosecution  was  instituted  without 
probable  cause  and  from  malicious  motives" — 
that  he  had  not  and  could  not  have  been  beard 
upon  that  matter  at  the  triaL 

The  supreme  court  commissioners  Indeed  ex- 
pressed an  opinion,  based  upon  the  decision  in 
8tat6  V.  Zimmerman,  81  Kan,  85,  that  tbe  find- 
ing of  the  jury  could  not  be  reviewed  by  the 
court.  46Xan.  265.  Bat  the  supreme  court 
of  the  state,  In  Its  opinion  delivered  upon  de- 
nying a  motion  for  a  rehearing,  put  the  final 
judgment  upon  tbe  grounds  that  the  prosecut- 
i  ing  witness  was  so  connected  with  the  state  in 
the  trial  of  the  prosecution  that  he  was  not 
entitled  to  a  separate  trial  by  another  jury  upon 
tbe  question  of  his  liability  for  costs;  and  thai 
"tbe  coutt  below  pronounced  judgment  of  ac- 
quittal, and  for  the  oommitment  of  the  prase- 
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cntlog  wltneM,  In  ■ecordance  with  its  own 
«nlBton— not  merelj  the  oploiOD  of  the  Jury." 
^  Ku.  7W,  770.  And  there  It  ootbtng  to  the 
•tatnte,  or  Id  either  of  tiie  oploloni  deltTered 
below,  to  ooaoteQance  tbe  theory  that  the 
imMeeator  had  oot  the  right  to  be  heard,  at 
tbe  trial  before  tbe  juiy,  npon  eveir  question 
which  was  to  be  determined  by  their  verdict 
If  aoT  evldeiiGe.oifered  upon  one  of  the  iNtiea 
oe  trial,  la  Incompetent  upon  the  other  laaoe, 
its  cflect  most  be  reatilcted  accordingly  tn  the 
tnstnictioDS  of  tbe  court,  aa  la  the  caae  or  two 
petaona  Indicted  Jototly,  pleading  amaralely. 
and  tried  ttwether.  Sparfv.  VntUiSXatm,  IM 
V.  8.  M,  68  [89: 848»  84(1}. 

The  necessary  condoaioa  li  that  the  prooeed- 
fng  by  which  judgment  tot  tbe  coata  of  tbe 
proaecutlfHi  waa  rendered  agafoat  tbe  present 
I^lntlft  tn  error  waa  due  proccM  of  law. 

Am  the  atatute  la  applicable  to  all  persona 
mder  like  drcumataoces,  and  doee  not  sabject 
tbe  indlTldnal  to  an  arbitrary  exercise  of  power, 
it  has  not  denied  him  the  equal  protection  of 
the  laws.  Duncan  t.  Mimntri,  163  U.  8.  877 
(88:  485]. 

Jiidffment  t^jtrmtt. 

Hr.  Joatlce  Brown  dissenting: 

Did  the  staioie  of  Kansas  require  broadly 
that  the  prosecutor  in  every  criminal  case 
89]  ^ould  be  held  liable  lor  costs,  I  'should 
have  felt  much  lesa  healtatlon  In  acceding  to  tbe 
▼iewa  of  the  majority  of  the  ooort,  since  the 
name  of  the  proeecutor  can  eailly  be  ascer- 
tained, either  from  the  orifdnal  complaint,  by 
an  inspection  of  tbe  record,  or  from  tbeteati- 
mony  upon  the  trial,  and  I  hare  no  doubt  that 
it  la  within  the  competent^  of  tbe  legislature 
to  make  him  responsible  for  anch  coata. 

But  the  difficulty  witb  tbe  statute  In  qnea- 
tlon  ii  that  It  makes  him  responsible  only  upoa 
tbe  cootlogeocy  that  the  prosecution  waa  inatl- 
tttted  without  prolMble  cause  aod  from  mall- 
doua  motlrea,  and  authorizes  the  jury  to  find 
this  fact  from  tbe  testimony  introduced  upon 
tbe  (rial  of  the  principal  case,  without  giving 
the  proaecQtor  any  opportunity  of  rebutting 
auch  testimony,  by  [nroTlDg  that  the  proaecn- 
tfnn  waa  inatnated  In  good  felth,  and  wItb 
probable  cause  to  believe  that  tbe  defendant 
waa  guilty.  Socb  evidence  woold  be  obvi- 
ously incompetent  in  the  principal  case,  since 
tbe  very  testimony  tbat  would  tend  to  show 
probable  cause  and  acquit  him  of  malicious 
Dotlvea  would  also'tena  to  prejudice  of  tbe  de- 
fendant, and  would  be  inadmissible  against 
him.  For  example,  toppoae  A  should  mnke  a 
complaint  against  B  for  larceny,  and  uoon  tbe 
trial,  either  by  reason  of  the  death,  llluess.  or 
abeence  of  his  witnesses,  or  tbrough  tbe  efforts 
of  B  and  his  friends  to  spirit  tbem  away,  be 
might  be  unable  to  offer  any  testimoor  against 
him,  of  course  B  would  be  acquitted,  and  A 
would  be  adjudged  guilty  of  baviag  Inatf- 
tated  tbe  prosecution  maliciously  and  without 
probable  cause,  noiwitbstaodlDg  tbat  be  mifilit 
have  been  able  to  show  that  be  had  made  the 
complaint  upon  tbe  statement  of  these  wit- 
oesf«a  tbat  they  bad  seen  B  take  tbe  property, 
and  bad  afterwarda  seen  it  in  his  poaeessloD. 
Such  testimony  would  obviously  not  have  been 
•droisslble  upon  the  trial  of  B,  since  it  would 
aot  only  ban  beeo  hearsay,  hnt  would  have 
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serionaly  prejudiced  him  in  the  oyea  of  the 
jury.  At  tbe  same  time.  It  would  be  ohrioualj 
necessary  to  the  eiooeradon  of  A. 

It  la  a  fatal  objection  to  tbe  statute  tbat  it 
nndertafces  to  settle  in  one  trial  the  rights  of 
two  parties  to  a  criminal  cause  whose  interests 
are  adverae,  and  to  try  two  distinct  and  dis- 
connected issues,  vw.  .  tbe  guilt  of  the  principal 
defendant  and  "the  innocence  of  the  proa-  [90 
ecu  tor,  upon  teatlmony  applicable  to  but  one  of 
sucblsBues.  It  seems  to  roeeotirely  clear  that, 
if  tbe  proeecutor  can  he  subjected  to  a  judg- 
ment for  costs  and  to  imprison  ment,  without 
being  able  to  lay  before  the  jnry  the  testimony 
vhldi  would  tend  to  hta  acquittal,  be  Is  de- 
prived of  bis  Hberty  and  property  without  due 
prooeu  of  law,  within  the  meaning  of  the  14th 
Amendment. 

Notwithstanding  tiiat  tbb  was  a  proaecnHoo 
for  libeL  in  wbtch  It  might  be  expected  that 
the  motives  of  the  prosecutor  would  appear 
more  clearly  than  in  ordinary  prosecutloos, 
the  statute  appeara  to  have  worked  a  peculiar 
hardship  upon  the  defendant  Aa  stated  In 
the  opinion  of  the  court  after  the  verdtot  was 
rendered,  Lowe  Biuved  to  set  tbe  same  aiide 
so  far  as  It  bore  against  him,  upon  the  gronnd 
that  he  had  not  been  beard,  and  cotdd  not  be 
beard,  in  his  own  defense,  and  also  moved  In 
arreat  of  judgment  upon  the  aame  ground,  but 
the  court  denied  both  motions,  and  upon  appeal 
to  the  supreme  court  that  court  held,  follow- 
ing In  tbat  particular  State  v.  Smnurman,  81 
Ean.  80,  that,  under  g  8D8  of  the  Criminal 
Code,  above  cited,  the  court  bad  no  power  to 
set  a-«ide  a  verdict  of  acquittal,  and  tbAt  It  waa 
equally  powerless  to  set  aside  tbe  verdict 
against  tbe  prosecutor,  Inasmach  as  It  waa  a 
part  of  the  verdict  of  acquittal  In  delivering 
the  opinion,  the  court  aays:  *'The  force  of  an- 
other universal  practice  of  courts  everywhere 
ought  to  be  adverted  to,  and  that  Is  that  when 
a  jury  returns  a  verdict  of  not  guilty  in  a 
criminal  caae  the  trial  court  has  no  power  to 
set  it  aside  or  modify  it  in  any  respect  These 
findtoga  against  tbe  prosecuting  witness  were  a 
part  of  a  verdict  of  a  jury  in  a  criminal  case, 
wherein  express  power  by  statntory  enactment 
is  given  a  jury  to  determine  both  tbe  law  and 
the  facts.  Tne  trial  court  has  no  power  to  in-' 
terfere  with  tbat  verdict  Id  any  prejudicial  re- 
spect, and  this  court  ia  aa  powenesa  aa  the 
court  below."  In  neither  tbe  principal  opinion 
nor  in  the  opinion  upon  motion  fw  a  rehearing 
was  there  any  Inilmiation  that  tiie  prosecutor 
had  beeu  or  could  be  heard  in  his  own  defens^ 
notwithstanding  bis  whole  case  was  rested 
upon  tbat  ground. 

It  results  then  tbat.  under  tbe  cnnstruction 
given  by  the  *suprcme  court  to  thls«tatute,[91 
theverdict  and  judgment  against  the  prosecutor, 
however  unjust  it  may  be,  is  one  which  no 
court  has  power  to  set  aside,  because  it  la  a 
part  of  the  verdict  of  acquittal  of  the  defend- 
ant in  the  principal  action,  and  the  court  can- 
not set  aside  one  part  of  the  verdict  without 
setting  aside  tbe  whole.  If  any  further  argu- 
ment were  needed  to  satisfy  one  of  the  great 
injustice  of  this  statute,  it  would  seem  tbat 
this  construction  supplied  it 

Tbe  unnecessary  hardship  of  tbe  statute  la 
tbe  more  manifest  when  compared  with  cer- 
tain secttona  of  the  Revised  Statutes  of  the 

81 


Digitized  by  Google 


01-M  SnTBEin  Coubt  or 

D  cited  States  haviog  a  dmilar  object.  Thus, 
by  $  970^  when,  in  certain  |»oBecuUona  lostl* 
tuted  by  a  collector  of  coBtoms  or  other  offloer, 
jadgmeot  is  rendered  for  the  claimaDt,  but  U 
appears  to  the  coart  that  there  was  reasonable 
cause  for  the  seizure,  the  court  shall  cause  the 
proper  certificate  thereof  to  be  entered,  and 
the  claimant  shall  not  be  entitlol  to  costs  nor 
the  prosecutor  be  liable  to  suit. '  In  such  case 
the  certificate  is  granted  or  refused  by  the  court 
upon  a  bearing  of  both  parties  subsequent  to 
the  trial  of  the  main  l^sue  and  upon  motion  of 
the  United  States  for  such  certificate.  AveriU 
T.  Smith,  81  U.  B.  17  Wall.  83  [21:  618]; 
United  8taie$  t.  Frmeha,  100  U.  S.  160  [27: 
1281,  16  Blatcht  047:  The  dig  of  Mniw,  2S 
Fed.  Rep.  924. 

A  similar  procedure  li  conlemplated  by 
g  075,  makine  the  Informer  or  plaintiff  In  a 
penal  statute  liable  for  costs,  unless  he  be  an 
officer  of  the  United  States  authorized  to  com- 
mence such  proaecutloo,  and  the  court,  at  the 
trisi  in  open  conrt,  certtfles  upon  the  record 
that  there  was  reasonable  cause  for  commencing 
the  same.  So  also,  by  §089,  it  is  made  the  dutr 
of  the  court  to  certify  that  there  was  probable 
cause  for  certain  acts  done  bj  the  collector  or 
other  officer,  under  vfaich  It  has  been  decided 
that  the  certificate  may  be  granted  by  another 
judge  than  the  one  before  whom  the  verdict 
was  rendered,  and  after  an  execution  has 
issued,  as  well  as  before.  Ooz  v.  Bam^,  14 
Blatchf.  2tf9.  In  all  these  cases  a  separate 
finding  by  the  conrt  Is  evidently  oonlem- 
plaied. 

Indeed,  In  @  827  of  the  Code  of  Criminal  Pro- 
cedure of  Kansas,  Immediately  followinf;  the 
92]  section  by  authority  of  which  'judgment 
waseotered  in  (hiscase,  it  is  provided  that  "if  a 
personcharged  with  a  felony  shall  be  discharged 
pT  the  offi(%r  taking  his  examination,  or  If  recog- 
nized or  commiitea  for  any  vaxsh  offense,  and 
no  Indictment  or  Information  be  preferred 
against  htm.  the  cost  shall  be  paid  by  tbe  pros- 
ecuting witness,  unless  the  court  shall  find 
tliat  there  was  probable  cause  for  instituting 
the  prosecutton,  and  that  tbe  same  was  not  In- 
stituied  for  malicious  motlTes."  This  section 
is  appareotly  not  obnoxious  to  the  objection 
above  made,  since  it  contemplates  a  bearing 
by  the  court  upon  the  question  of  probable 
cause  and  tbe  motive  for  the  prosecution. 

In  State,  MeOraw,  v.  Ena^n,  11  Neb.  029,  the 
auprenm-  court  of  Nebraska,  construing  a  stat- 
ute similar  to  tbe  one  in  queation,  held  that 
tbe  legislature  had  exceeded  its  power.  "Tbe 
mere  failure,*'  said  tbe  court,  "to  prove  the 
charge  made  Id  a  complaint  Is  not  concludve 
evidence  of  tbe  want  of  probable  cause  or  of 
malice.  A  party  may  be  convinced  of  the  ex- 
istence of  a  tippling  or  gambling  shop  at  a  cer- 
tain place,  orcaotoermeans  whlcn  the  mor- 
als of  the  community  are  corrupted  or  de- 
based, and  yot  npon  tbe  trial,  from  tbe  pecu- 
liar or  secret  aatnre  of  the  business,  may  be 
unable  to  prove  tbe  charge.  Does  such  a  case 
upon  the  trial  assume  the  form  of  a  contest  be- 
tween the  accused  and  accuser  as  to  which 
shall  be  Imprlsooedf  We  think  not." 

I  do  not  think  It  constltational  to  so  frame  a 
criminal  law  as  to  make  it  incumboit  upon  tbe 
prosecutor  to  enter  a  complaint  at  the  peril  of 
being  mulcted  in  costs.  In  case  tbe  prosecution 
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was  malidons,  wtthout  giving  Um  an  oppor- 
tanlty  of  showing  that  the  oompblnt  was 
made  in  good  foltb  and  with  probable  oaose  to 
believe  that  the  defendant  was  solUy. 

For  tbeae  reasons  1  am  unat£  to  OMOor  to 
the  opinion  of  the  oouzt. 
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OonMbutorp  ruffliffenee. 

OOntrf  butoiT  nefflUrraoe  of  a  memtter  of  a  section 
orew  In  Jumping  ttom  a  train  golns  about  4  miles 
par  hour  ta  a  stattoo  ptatfOnn  la  Imiad  divUftat, 
loobedlenoe  to  the  oommand  of  tbe  oonduottw. 
who  was  tats  direct  superior,  and  after  fellow  >a- 
borere  had  Jumped  and  landed  laletjr,  be  btlag 
Injured  tberelv.  is  not  so  obvious  as  to  be  a 
neorswry  lesal  oonoluskm,  but  fi  a  qnestloa  tar 
tbe  Jury. 

[No.  288.] 

Argutd  and  Submitted  April  tO,  1896.  De- 
cided May  28, 1896. 

Nora.— .^i  totnedamctvlainliff  from  eontrfbii- 
torv  neifiioenee,  weenafy  to  entitle  Mm  to  rewawr, 
■ee  notes  to  Stokes  v.  SattonstaU.  10:  lis. 

As  to  eontribvtorii  ntf^lgenee;  itnjyuied  negHoenee; 
negUgmce  of  parent  or  ehOd  or  hutband  or  driver; 
inU}xieation,-tee  note  to  Union  P.  B.  Co.  v.  Bots- 
ford,  8S:  78L 

Contrflnitorv  nsgHtrence,  tohen  a  Question  for  the 
jury;  dMgafeawrtM  to  direetinQ  verdict:  freedom 
from  eentrfbutorv  MgfffKnee,  uften  may  bs  to- 
ferred. 

Thetbec  tbe  plaintiff  was  guilty  of  ecratrlbuUng 

to  tbe  iDjurf  la  generallr  a  question  for  tbe  Jury. 
Brebm  v.  Great  Western  B.  Co.  H  Barb.  2U: 
Thatolier  V.  Qreac  Western  B.  Oo.  4  IT.  a  C  P.  5tt; 
Orfsser  r.  Hestonvllle.  Bl.  *  F.  Pass.  B.  Go.  7S  Pa. 
88:  Ifempfab  ft  aS.  Oo.  T.WblUMd.44  H1SB.49T, 
7  Am.  Bep.  aO»:  Zemp  t.  Wllmlngtoii  ft  H.  R.  Oo.  • 
Rich.  L.  Si,  64  Am.  Dec  7SB;  AUeader  v.  Cblcsgo.  B. 
I.  ft  P.  B.O0. 87  Iowa.  864;  Sullivan  v.  PbiladeliAU  ft 
B.  B.  CO. »  Pa.  8B4,  n  Am.  Deo.  Mc  Tbomp.  Obarg- 
iog  tbe  Jury,  tS. 

In  tbe  view  of  some  courts  oontrlbutory  oegU- 
genoe  is  a  question  for  tbe  court  wbere  there  Is  no 
oonfllot  as  to  tbe  evldeaoe.  J)ublln  v.  Slattery,  X*. 
B,  8  App.  Cas.  UM;  Dasoomb  v.  Buffalo  ft  8.  L.  B. 
Co.  tt  Bsrb.  SSI;  Kles  v.  Holmes,  11  Ired.  L.  Vk 
Thrtngs  V.  Central  Park  B.  Co.  7  Bobt.  616;  Tan 
Lleo  V.  BoovlUe  Hfg.  Oo.  4  Dalv.  661;  Flemmlng  v. 
Weatwra  P.  B.  Co. «  Ctl.  208;  Pittsburg.  F.  W.  U 
a  B.  Oo.  v.  Bvans.  G8  Pa.  260;  Orlgabr  V.  Chsppell. 
6  Bleb.  L.  446;  OasteUo  T.  Landwehr.  tS  Wis.  6% 
Louisville  ft  P.  Oaoal  Oo.  v.  Uurpby,  9  Bush.  BBt; 
Oagg  V.  Tetter.  41  Ind.  SS,  18  Am.  Bep.  322. 

Tbe  case  must  go  to  tbe  Jurj,  wbere  tbe  faets* 
wblob  If  true,  would  constitute  endenoe  of  oegU- 
senoe,  are  ooutroverted.  Saltoustall  v.  Btookton* 
Taney.  11;  Pittsburg  ft  a  B.  Oo.  Andrews,  SB  Md. 
828. 17  Am.  Bep.  668:  Chloago  Oltj  B.  Oo.  v.  Touag 
68  IIL  288;  Bembardt  v.  Beoaelaer  ft  S.  B.  Oo.  81 
Barb.ua. 

If  tt  appear  that  the  plaintiff  waalnlnred  la  oon- 
sequenoe  of  taavlog  volootarllr  put  his  arm  oat  of 
tbe  window  of  a  rallwmj  ooaob  be  oanoot  reoover* 
Tet,  it  there  Is  a  conflict  ot  testimony  as  to  bow  Us 
am  flsna  to  betbaaaxposed^theaaasBniBciioie 

16t  U.& 
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NoBTHBBN  Pacific  R  Co.  t.  Soeuhd. 


PEHKOR  to  the  Uolted  States  Circuit 
Court  of  Appealf  for  the  Eighth  Circuit  to 
review  a  Judgment  of  that  court  afflnnloe  the 
ludgment  of  the  United  States  Circuit  Court 
for  the  District  of  HiDoesota,  Fourth  DiTlsIoD. 
Id  favor  of  the  plaintiff,  Ole  J.  Keetaiid.  In  an 
action  hroiigbt  by  blm  agaiost  the  Kortbern 
Pacific  Railroad  Company,  defeodant,  for 
damages  sastained  by  blm  by  reason  m  the 
negligence  of  tbo  agents  and  servants  of  the 
company.  Affirmed. 
See  same  case  below,  12  U.  S.  App.  871. 
The  facta  are  stated  m  ttie  optnloD. 
Mr.  C.  W.  BvnD,  for  plafnUff  In  error: 
Except  In  UDusual  circumstances,  It  Is  neg- 
Bgence  to  Jump  from  a  movingtralD. 

Qatett  T.  MancAater  d  L.S.  Co.  16  Gray. 
001.  77  Am.  Dec.  422;  ffarvejf  v.  EaaUm  R, 
09.  116  Mass.  26&:  SoUmon  v.  Manhattan 
&  Co,  108  N.  T.  487.  S7  Am.  Bep.  760;  Jewdl 
•T.  Chicago,  St.  P.dkM.B.Oo.U  VTis.  610. 41 
Am.  Sep.  68;  ButXsr  t.  St.  Pwul  dJ>.B.Co. 
60  Minn.  186. 


Tbe  defendant  in  error  must  eicnse  himself 
for  tbis  apparently  careless  act,  or  must  be  held 
to  bave  assumed  all  tbe  risks  incident  to  it. 

Baltimore  A  P.  R.  Co.  v.  Jotuo,  96  V.B, 
489.  448  (S4: 506.  607). 

Tbe  knowledge,  asaent,  or  direction  of  the 
company's  agent  as  to  what  he  did  is  imma- 
leriaL 

Eretanowiki  v.  Nor^ern  P,R0».1S  Fed. 
Rep.  229,  2S8-285. 

If  the  act  waa  dangerous,  tbe  danger  ma 
known  by  England,  and  tbe  direction  of  tbe 
company^  agent  was  immaterial. 

Hout  T  Sent  Tmtutm,V.  dO.  B.O0.BHH. 
197. 

Mr.  Henrjr  J.  QJertaeo,  for  defendant 

in  error: 

If  tbe  master  orders  his  servant  Into  a  situa- 
tion of  danger,  and  be  obeys,  and  he  is  thereby 
injured,  tbe  law  will  not  deny  blm  a  ramedy 
against  the  master  on  the  ground  of  contribu- 
tory negligence  unless  the  danger  was  so  glar« 
ing  that  no  prudent  man  would  have  entered 


tbajurr.  PittBbar8*O.B.'Oo.T. Aiiare«a.MUd. 
W.  17  Am.  Rep.  G68. 

Tbe  case  most  go  to  the  Jorr  where,  alttaonvh  the 
facta  are  not  oontroTerted,  fatr-mlnded  men  ndtbt 
differ  at  to  whetb«r  tbe  iDf^Doe  of  negllgeDoe 
should  be  drewD  from  tbem.  Gaynorv.  Old  Colony 
*  H.  B.  Oo.  100  Ifasa.  liOa,  97  Am.  Dea  0S;  Pattetaon 
T.  Wallaoe.  1  Maoq.  H.  L  CM.  M8;  Johnsoa  t.  Hod- 
aon  RlTerB.Oo.»N.T.«MBAin.Deo.9ni-PbUa. 
delpbia  ft  R.  R.  OOb  T.  Bpeareo.  47  Pa.  800, 88  Am. 
Deo.  6M:  Seabrook  r.  Hecker,  t  BaXA.  SOU  Hayeroft 
T.  lake  Shore  *  H.  &  H.  Co.  e<  N.  T.  m 

And  where  tbe  ooart  dtreots  a  verdlofe  for  tbede- 
teodant,  the  plalDtiff  Is  entitled  to  have  everrthlosr 
on  vblcb  him  rtjrht  to  reoover  dependa,  and  wbloh 
tbe  proof  tended  to  estKbllsh.  regarded  as  proved. 
Stone  T.  Cblcago  ft  N.  W.  B.  Co. «  Iowa,  BS,  SB  Am. 
Bap.  <S8e  MoClenaKhan  T.  Brock.  6  UKdi.  L.  17. 

Wbere  tbe  facts  are  In  dlspnte  and  the  InrereDOes 
wlitcb  falT-mlnded  men  would  draw  from  tliem 
are  doubtful,  tbe  case  should  go  to  the  jDrr* 
NIcboto  V.  SUth  Ave.  B.  Oo.  88  N.  r.  181, 07  Am' 
Dec.  780:  Sfoaz  City  ft  St.  P.  B.  Oo.  t.  Stout.  84  U. 
B.  IT  WalL  887  <21: 745);  Femandes  v.  Sacramento 
atr  B.  Co.  U  Osl.  45.  4  Oeat.  L.  J.  82;  Detroit  ft  U. 
B.  Co.  V.  Vao  St«lDburs,  IT  Ulcb.  90;  Ptate  v.  Han> 
oheater  ft  U  BaOroad.  N.  H.  080:  Oajnor  v.  Old 
Oc4onr  ft  N.  a  Co.  100  Mass.  208.  07  Am.  Deo.  88; 
IfoOmth  V.  Hudson  Biver  B.  Co.  88  Barb.  144; 
Bridiree  t.  Nonb  fAndon  B.OO.X..B.7H.I..218; 
Been  v.  Housatonto  K.  Co.  IB  Codd.  SSS:  Vinton  v. 
Bcbwab.  81  Vt.  812:  Feonsrlvaola  Ososl  Ca  v. 
Bentler,  68Pa.81;  Wyatt  v.  Cltlaens' B.  Co.  SftMo. 
sas:  Jeo  Una  t.  Uttle  Miami  B.  Oo.  8  Dtaner.  49. 

Tbe  quMtlon  of  neffllaence  Is  for  the  iarj  when 
there  la  a  ■ubstantial  donbt  as  to  the  facta  or  aa  to 
the  Inf  erenoea  to  be  drawn  from  tJtem. '  (Crisser  v. 
HestODvUle.  H.  ft  F.  Pass.  R  Co.  75  Pa.  88;  Barton 
r.  St.  lAola  ft  L  M.  B.  Oo.  tiS  Ho.  288, 14  Am.  Rep. 
418):  and  It  Is  for  tbe  oonrt  only  where  tbe  facta  are 
UDdtspated,  and  tbe  Inference  of  oegUgsnce  Is 
dear.  Dfokens  r.  New  York  C.  B.  Oo.  1  Abb.  App. 
Deo.  SOL 

Wbera  the  ooort  can  see  from  the  undisputed 
evMeooe  that  tbe  defendant  was  guiltj  of  negll- 
■•nce.  tt  wUl  set  tbe  verdict  satde  for  the  defead- 
aot  and  award  a  cmfre  ds  novo.  Derwort  v. 
Loomer.a  Conn.  846;  ^omp.  duufiicff  tbe  Jury, 

wiMre  Uierela  no  evidenoe  havlnnr  a  tendenoy  to 
prove  tbe  Issue  tbe  court  may  so  Instruct  the 
tawr.  Tiaoii  V.  Tawn.l5  0a.  401,  80Am.Deo.708; 
Bckland  t.  Masonrl  B.  Oo.  88  Ho.  481:  M^er  r.  Pa- 


dnc  Ballroad,  40  Ho.  UI;  Vinton  v.  Sohwab^  MTt, 
SIX;  Thomp.  Obaiylog  the  Jury,  4L 

To  tbe  Federal  eourts  before  the  evldeaee  la  left 
to  tbe  jury,  there  to,  or  may  be.  In  every  eaaa,  a 
preltmlnary  question  for  the  Judge,  not  whether 
there  Uterally  Is  no  evidence,  but  whether  there 
Is  any  evldeooe  upon  irblob  tbe  Jury  ean  properly 
imieeedto  flnda  verdlottor'thepar^  producing  It, 
upon  whom  tbe  burden  of  proof  is  impoaed. 
Harlon  County  Oomn.  v.  Clark,  94  IT.  8. 884  (84: 88); 
Parks  V.  Boss.  SB  D.  8. 11  How.  873  cl8:  T8S);  Hiok< 
man  r.  Jones,  78  0.  8.  B  WaU.  801  (19: 668);  Ueroh. 
ants*  Nat.  Bank  t.  State  Nat.  Bank.  77  U.  &  10 
Wan.  887  (18: 1016);  PawUng  v.  United  States.  8  D.  8. 
4  Cranch.  828  <Z:  002);  Pleasanta  v.  Fsnt,  89  U.  S.  88 
WaU.  122  (28:  TBS;  Schuylkill  ft  D.  Improv.  Co.  v. 
HunBon.8117.  8. 14  WaU.  448(80:  B78);eobuchardtv. 
Allen,  88  U.  &  1  Wall.  889  at:  848);  Bank  of  United 
States  V.  Smith,  *4U.  8.  U  Wheat  171(6: 448). 

The  English  couru  and  some  of  tbe  state  courts 
hold  a  similar  doctrine  to  the  Federal  courts.  Jewell 
V.  Parr,  18  C.  B.  918;  Toomey  v.  London,  BftS.  C.  R. 
Oo.  8  a  a  H.  &  160;  Whelton  v.  Hardlsty,  8  EL  ft  Bl. 
882:  GtbUov.  HoHnl)eo,L.B.8P.a886;  Ryderv. 
Wombwell.  B.  4  Ezoh.  88;  Cooper  v.  Waldron,  fiO 
He.  80;  Horton  r.  Frankfort,  6S  He.  46;  Mason  v. 
Lewis,  1 Q.  Oreeoe.  494;  Bailey  v.  KimbaU,  88  K.  U. 
861;  Colt  V.  Sixth  Ave.  R.  Oo.  49  N.  T.  871. 

When  tbe  evidence  upon  an  issue  Isuneontoa- 
dtcted,  and  no  olroumstanoea  appear  In  the  case  to 
disoredtt  It.  and  It  appears  to  the  court  that  a  ver- 
dict contrary  to  tbls  evidenoe  oould  not  be  8up> 
pcnted.  an  express  dtreetlon  should  be  given  to  the 
Jury  to  find  In  aocordaooe  with  such  evidenoe^ 
National  Bxoh.  Bank  v.  White,  80  Fed.  Rep.  4ia 

When  the  case  is  tuoh  that  the  court  would  be 
oompelled  to  set  aside  a  verdict.  It  rendered  In  te- 
vor  of  a  porv,  beoaose  not  reasonably  supported 
by  tbe  evidenoe.  the  court  may  dtreota  verdict  for 
tbe  opposite  party.  Thompson  v.  Ploneer-Prew 
Oo.  87  Hinn.  2SS. 

Where  the  evidenoe  which  has  been  offered  is  not 
soflloleotln  law  to  make  out  tbe  ease  of  the  party 
who  offered  It.  It  Is  the  duty  of  tbe  Judge  so  to  in- 
struot  the  Jury.  Thomp.  Charging  the  Jury,  44; 
Proffat.  Jury  Trial,  It  8S1-854;  11  Am.  ft  Eng.  Bnc. 
Law.  HX.  246;  Nolan  v.  Sblckle.  8  Ho.  App.  808; 
State,  Orlswold,  v.  Thayer.  6  Ho.  App.  480:  Chand- 
ler V.  Ton  Boeder,  88  U.  B.  24  How.  287  lU:  684). 

Where  the  question  of  negllgeooe  Is  not  wholly 
free  from  doubt,  or  the  evidenoe  Is  coofllctlair.  the 
Jury,  not  the  court,  must  decide  the  ease.  Oranire 
ft  N.Borse  R.Oo.r.Ward,47N.J.L.8aD;  Lenvitt 
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iDto  It,  even  where,  Hke  the  serrsDt,  he  was 
not  entirelr  free  to  choose. 

3  Tbomp.  Neg.  974,  975;  Wood,  Maater  ft 
Serraot,  g  887. 

One  who  obeys  the  tnatnietlonB  and  direc- 
tions of  another  upon  whose  assurance  be  baa 
a  right  to  rely,  cannot  be  charged  with  coo- 
tributoty  negligence  at  the  Inataooe  of  such 
other,  in  in  action  against  blin  for  Injuries 
snsuined  In  attempting  to  fdlow  oat  the  In- 
stnictloos. 

Shearm.  ft  Hedf.  Neg.  819;  Deerlog,  Neg. 
g  S4;  Pattan  t.  Watern  N.  O.B.O».»N.O. 
455:  Hob  Fork,  P.  S  N.  R,  0).  T.  Oni00ttm, 
69  Md.  360,  1  L.  R.  A.  641. 

A  passenger  to  warranted  In  oherlag  the  dl- 
lections  of  the  agents  and  servants  of  the  car- 
rier in  boarding  or  aUgbtiog  from  a  moriog 
train,  unless  obedtence  to  such  directions  ex- 
poses him  (0  an  obvious  risk  which  a  prudent 
man  would  not  incur,  but  where  there  is  a 
doubt  whether  the  speed  of  the  train  was  so 
rapid  as  to  render  it  clearly  dangerous  to  get 
(Mff,  that  fact  must  be  left  to  the  jury.- 


ChfosffO  *  N.  W.  B.  do.  M  wis.  88;  NuinmT. 
llttshurg.  C.  ft  St.  L.  &  Co.  80  W.  Va.  Ferry  tI 
HaobattaD  R.  Oo.  SB  Jooea  ft  8.389:  Dreviir.  Woods, 
71  Wis.  8»:  Baldwin  t.  St.  Louts,  K.  4  N.  W.  B.  Co. 
mowa.tf(  O'HareT.CbtoasoftAB.Oo.flBHo, 
OBI:  CnbeU  t.  Wapello  Goal  Co.  fB  Iowa,  ni;  Tyler 
T.New  rork*ir.a&Oo.l8rilaas.fa8setokerT. 
Wnneapolls,  «■  Minn.  «8;  Ttaas*  P.B.  OOb  T.Levl, 

nTex.sri 

NeffUgenea  Is  ordtaMrily  a  question  ftw  the  Jary. 
but  onlr  when  tbe  faots  would  andiorlie  tbe  Jury 
to  Infer  It.  Sutton  v.  New  York  C  ft  H.  B.  B.  Oo. 
as  N.  T.  218. 

Tbe  doctrine  that  a  mere  solntlUa  of  eTldenoela 
soflMent  to  send  Uia  esse  to  tbe  Jnir  Is  now  virtu- 
ally discatded  In  American  oonrta,  and  whoUy  so  In 
tbe  EDgllsh  oourts.  II  Am.  ft  'Sag.  Bna  Law,  218; 
8benrm.  ft  Redf.  Netr.  f  BS;  BoburlUlI  ft  D.  Improv. 
Oo.  V.  HunM>n.  81  0.  a  U  WalL  WB.  US  (SO:  ST,  892k 
Smtthv.Siouz  01VAF.B.O0.  IBNebwSSS;  Hathap 
war  T.  East  Tennessee.  T.  ft  0.  B.  00.20  Fed.  Aep. 
481;  Parks  v.  Boa.  »V.S.  U  How.  ITS 08: Tas); , 
Pleasants  v.  Fattt,8B  U.  aft  WalLUClfldftmo, 

n2}. 

Theeoutt  cannot  take  the  matter  from  tbe  Jotr 
when  there  la  anr  evMenoe  tending  to  prove  tbe 
l»ue.  BoblDBon  t.  Loulsrllle  ft  K.  R.  Co.  2  Lea, 
GH:  Dick  iDdlaaapoUa,  a  ft  L.  B.  Oo.  88  Ohio  St. 
aaiK  8beam.ftBedt.Neff.l6a:  Uerolerv.Heioler, 
4SOa.aZ3. 

Wbeo  tbe  faots  ate  dtapnted,  or  more  than  one 
fnfereDoa  can  be  fairly  drawn  from  them  as  to  tbe 
care,  or  want  of  oare.  of  the  plelotUT,  tbe  questloo 
of  contrlbutorjrneitllgenoelsfortliejurr.  Onoley, 
Toris,  006-871;  Pleroe,  Ballroadi,  811  tt  aaqu  Wbai^ 
ton.  Net.  Iiah  Patterson,  Ballway  AooldentlAw, 
«  882,  861:  2  Tbomp.  Neir.  p.  1178, 1 25,  p.  U8B.  118; 
Beaob,  CoQtrlb.  Neg.  1 18^  Hatbewmr  v.  East  Ten> 
fleasee,  T.  ft  G.  B.  Co.  20  FM.  Bep.  488;  North  Peon. 
^Ivanta  B.  Oo.V.Helleauui.4>Pa.8Q,8BAm.l>Mi. 
488. 

Wbea  tbe  qneatlon  arises  upon  a  state  of  faots 
on  wbieb  reasooaUe  men  maj  fairly  arrive  at  dif- 
terent  oonolualODS.  the  feet  of  neffltgenoe  cannot 
be  determined  until  one  or  the  other  of  these  oon> 
olusioos  baa  been  drawn  1^  the  ^iry.  11ielnfer> 
cDoee  to  be  drawn  from  the  evldeaoe  must  either 
iM  oertaia  sod  InomitroverUble,  or  they  oaooot  be 
deaded  by  tbe  oourL  DetrtMft  IL  B.  Co.  v.Tan 
ttelntniqr,  17  MIeb.  N;  Hart  v.  Hudson  Elver 
BrldffeCo.&ON.  7. 881;  Boss  v.  ProvMenea ft  W,  B. 
Co.  U  B.  L  UBs  Petty  V.  Hannibal  ft  St  J.  a  Oo.  88 
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•  Kanmu  d  0,  &  L.  S.  Ox  r.Ihroufh,tiT9x. 
106. 

The  question  of  negligence  in  any  case  Is 
clearly  a  mixed  question  of  law  and  fact  and  la 
never  taken  from  the  jory  ezoqtt  In  very 
dear  cases. 

FiUr  V.  iTeiB  York  iZL  Cb.  49  N.  T.  47,  10 
Am.  Rep.  887;  Oark  v.  Eighth  Ave,  B.Oo,M 
N.  Y.  186,  98  Am.  Dec,  485:  MelnUn  v.  Nem 
Tork  O.B.(h.m  N.  Y.  987;  Stager  v.  lUdg* 
Aw.  Pott.  B.  Co.  119  Pa.  70;  Oontur  r.  Oiti- 
utuf  Birtet  S.  Co.  106  Ind.  69,  66  Am.  Bap. 
177;  Pennti^wnia  Co.  v.  Soagland,  78  Ind. 
308:  Lak«  Brie  d  W,  R  Oo.  v.  Fix,  68  Ind. 
881,  46  Am.  Rep.  404;  Terre  Haute  dlB.Oo. 
V.  Buck.  96  Ind. 846, 49  Am.  Rep.  168;  St.  Louie, 
/.  M.A8.B.  Oo.  V.  OantreU,  87  Ark.  019,  40 
Am.  Rep.  105;  Pineter  r.  BoWmors  AO.ROo. 
18  W.  Va.  579:  Siekeg  v.  BoeUm  d  L.  B.  Oo. 
14  Allen,  4fl9;  Pinnevtvanta  B.  Oo.  v.  AmoM, 
88  Pa.  147.  68  Am.  Dec.  838;  PhitadelpkU  4 
B.B.  Co.r.  Boyer,  97  Pa.  91;  IndianapotU  A 
at.  L.  B.  Oo.  V.  Hont,  98  U.  8.  887  (83: 900); 
St.  Louie,  8.B.Oo.v.Per»on.  49  Ark.188. 


Ho.  808;  Lehlfffa  TsUeylB.  Oo.  v.  Grelner.  118  Fa.  800( 
Sttmnd  V.  Cbtoago  ft  W.  H.  B.  Co.  81  Ukh.  818; 
Pemandes  v.  Saoremento  01^  B.  Oo.  82  Osl.  48, 4 
Cent.  L.  J.  82;  Joobem  v.  BoMnson,  88  Wis.  888,  BI 
Am.  Bap.  288. 

But  when  tbe  fbols  are  nodliputed.  and  but  oa» 
Inference  revardlns  tbe  cnre  of  tbe  plalotlft  can  be 
drawn  from  tbem,  tbe  questtoo  Is  one  of  law  for 
tbeoonrt.  Beaeb,  Contrib.  Nov.  f  188;  Todd  v.  Old 
Ookmy  ft  F.  B.  B.  Oow  8  Allen,  18, 80  Am.  Dea  40;  Her- 
rlUT.NorUiTannontli,nHe.800^8r  Am.  Rap.  184; 
Larmore  v.  Orowo  Point  Iron  Oo.  101  N.  Y.  881, 54 
Am.  Bep^  718;  Pleroe  v.  Whltoomb,  48  Tt.  127, 21  Am. 
Bep.  UO:  Tolmao  v.Byraouae.  &  ftN.'Y.B.  O0.8B 
H.  T.  186.  SO  Am.  Bep.  60;  SobofleM  V.  Ohloago.  H. 
ftStP.B.0&n4  U.a8Um28»;  mdlanapoUsv 
Cook, «  Ind.  10;  Leblcb  Talley  B.  Oo.  ▼.  Grelner, 
118  Pa.  800:  Pller  Hew  Tork  a  B.  Oo.  48  N.  T.  47, 
10  Am.  Bep.  887:  Beadlnc  fta  B.  Oo.  v.  BItotala,  108 
Pa.  488. 

Preedom  from  eootrlbotory  n^seuoe  need  not 
be  shown  bydlreot  testimony,  but  tbe  absence  of 
any  fault  on  tbe  part  of  the  plaintiff  may  be  In- 
ferred from  tbe  dronmstanoes  of  tbe  oaie  In  oon> 
neotfon  with  tbe  ordlnair  bablta,  oondnot,and  mo- 
Uvea  of  men.  Oreany  v.  Lour  bland  B.  Oo.  101 
N.  Y.  188;  Eastwood  r.  Retsof  M3n.  Oo.  88  Hun.  81; 
Boyoe  v.  Uanbattan  R.  Co.  118  N.  Y.  814:  John- 
son V.  Hudaon  Blver  R.Oo.8I>uer,6BS:  OalvIn  t. 
New  Tork.  112  N.  T.  aa«  Tan  TuseU  v.  New  Tot*. 
L,  H.  ft  W.  B.  Oo.lKlsc.2B8;  Atkinson  v.  Abraham, 
45  Huo,  888;  Tord  v.  Iiyotis,  41  Bun,  518;  Hartln  v. 
New  York,  0.  ft  W.  R.  Go.  88  Hun,  181;  Barry  v. 
New  York  01  ft  H.  B.  B.0o.fl8N.  Y.8H.41Am. 
Bep.  SIT;  GotUleb  r.  New  York.  L.  B.  ft  W.  B.  Oo. 
100  N.Y.487:  Daley  v.  Sobaaf,  28  Hun.  818;  Oonlln 
V.  Rodgors,  80  N.  Y.  a  R.  SI;  Btuber  v.  HoEDtee. 
142  N.  Y.  206:  HcLeao  V.  Btandard  OO  Oo.  SO  N.  Y. 
aB-Sai:  Ifeek  v.  New  Tork  a  ft  H.  B. B. Oo. 80 
Bun,  488, 

Tne  fnfevenoe  that  Oe  person  injured  ezerolsed 
due  oare  may  be  Inferred  from  tbe  drcumstanoee 
of  tbe  ease.  8cbwandoer  v.  Blrge.  88  Bun.  180: 
AtklDSon  V.  Atxataam.  46  Hun,  288;  Ford  v.  LyouK 
41  Hun,  S18;  Jones  V.  New  ToA  a  ft  H.  fLB.Oo. 
88  Hun.  884. 

Where  Uie  person  tnlnred  was  In  the  pertorm- 
anoe  of  n  lawful  sot  or  In  tbe  line  of  his  duty,  tbe 
presumption  Is  that  at  leut  <»dliwry  oare  was 
used.  laoalog  V.  Stone,  V  Barb  UiOstam  v.  HU- 
ton.H8H.T.SUi 
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Mr.  Justice  Peekhmm  delivered  the  opin- 
ion of  the  court: 

This  ftctlon  was  brought  in  the  United  States 
circuit  court  for  the  district  of  Minnesota, 
fourth  diTlsion,  by  the  plaintiff  aftaiost  the 
ndlroad  company  to  recoTcr  damages  which 
be  alleged  be  had  sustained  by  reason  of  the 
negletit  of  the  agento  and  serrants  of  the  com- 
pany. The  plaintiff  had  averdict,  and  the  judg- 
ment entered  thereon  was  affirmed  by  the 
TTnlMd  Stales  drcult  court  of  appekls  for  the 
eighth  circuit.   13  U.  S.  App  Vfl. 

The  queetionB  In  the  case  arise  on  the  excep- 
tions  taken  to  the  refosal  of  the  court  to  ui> 
■tmct  the  Jury  as  follows: 

"Fbst.  That  there  la  no  negligence  shown 
94]  on  the  part  of  defendant  which  would 
entitle  the  iMalotUt  to  xecover  a  verdict  against 
the  defendant. 

"Second.  That  even  if  there  should  be  any 
negligence  shown  on  the  part  of  the  defend- 
ant, yet  the  plalntlfl  was  guU^  of  such  con- 
tributory negUgence  that  he  coald  not  recorer 
in  this  action.'^ 

The  only  ground  fora  new  trial  urged  upon 
OS  has  been  the  second  of  the  two  just  stated, 
and  we  shall  confine  die  dtacnaskm  to  that 
ground  aloDfr 

Upon  the  trial  evidence  was  given  uponjtbe 
part  of  the  plaintiff  tending  to  show  that  he 
was  one  of  a  section  crew  gdog  oat  to  work  on 
the  defendant's  road  and  coming  back  dally. 
He  and  the  rest  of  the  crew  were  brought  to 
fbelr  work  and  taken  back  from  it  by  the  de- 
fendant Id  a  train  consisting  of  a  caboose  and 
several  fiat  cars  drann  by  ad  engine,  all  under 
tbe  control  of  one  Potter,  the  conductor.  Pot- 
ter controlled  all  the  men.  Including  plalnlfff, 
from  tbe  time  tb^  boarded  the  work  train  in 
tbe  morning  until  tbey  left  the  train  In  tbe 
evening,  and  during  tbe  day  directed  the  men, 
including  tbe  plaintiff,  what  work  to  do.  Ro- 
turning  on  the  train  from  b!s  day's  work  by 
daylight  on  September  18, 1^90,  plaintiff  was 
In  the  cnbooee,  as  It  neared  tbe  Lake  Park  sta- 
tion, where  be  and  some  others  of  tbe  crew 
were  to  leave  tbe  train.  Tbe  train  slowed 
dewo  as  It  came  to  tbe  station  and  was  run- 
ning between  4  and  5  miles  an  hour  when 
Potter,  the  conductor,  gave  orders  to  tbe  men 
to  get  off.  Three  of  the  crew  jumped  down 
upon  the  platform  of  tbe  station,  which  was 
about  a  foot  below  tbe  car  step.  They  landed 
■afely.  and  plaintiff  was  then  ordered  by 
Potter,  the  conductor,  to  Jump.  He  threw 
hla  shovel  and  dinner  pail  on  the  platform  so 
that  be  might  more  easily  set  off  himself,  and 
tbeo  Jumped  in  the  direction  In  which  the  train 
was  moving,  supposing  that  was  the  safest  way. 
He  landed  on  the  platform,  and  then  In  some 
v»  tell  and  hurt  himself.  Be  Jumped  because, 
as  be  said,  he  was  told  to  tbe  conductor,  and 
becaote  betboaj^tbecould  do  so  safely,  or  the 
conductor  would  not  have  given  the  order. 
Be  relied  on.  tbe  conductor's  direction  at  the 
time  be  lumped,  and  at  that  time  tbe  train, 
95J  *whicb  bad  lieen  slowing  up,  was  going 
not  faster  than  4  miles  an  hour. 

These  are  the  principal  and  material  points 
bi  tbe  caee  which  the  plaintiff's  evidence 
tended  to  establish  as  facts.  It  most  be  upon 
<ba  uaomptlon  that  thq^aie  facta  that  the  de- 
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fendant's  requests  to  charge  as  above  set  forth 
are  to  be  treated. 

The  trial  judge,  after  tbe  refusal  to  charge 
as  requested  by  tbe  defendant,  did  charge, 
among  other  things,  as  follows: 

"I  instruct  you  that  to  jump  off  a  railroad 
train  moving  at  a  rate  of  speed  of  4  or  fi  miles 
an  hour  la  presumably  a  negligent  act  per 
ae,  and  tbatln  order  to  rebut  this  presumption  of 
negligence  and  recover  for  an  Injury  sustained 
from  so  jumping  tbe  plaintiff  must  satisfy  you 
that  he  was  ordered  and  directed  to  do  so  by  tbe 
conductor.  Potter,  and  be  must  do  that  by  a 
perpooderance  of  evidence.  Plaintiff  admits 
the  jumping,  and  he  attempts  to  excuse  the 
act,  and  in  order  to  do  that  be  must  satisfy  yon 
that  Potter  ordered  and  directed  him  so  to  do, 
and  also  that  tbe  order  was  calculated  to  divert 
bis  attention  from  the  danger  of  Jumping,  or 
that  the  order  created  a  situation  which  Inter- 
fered with  bis  free  agency  to  some  extent,  and 
such  order  created  a  confidence  thai  the  at- 
tempt oooM  be  made  with  safety. 


"If  tbe  danger  to  bo  met  by  Jumping  was 
manifestly  great,  if  it  was  obviously  danger- 
ous, so  that  an  ordinarily  prudent  person  Id  tbe 
same  situation  would  not  havt;  Jumped,  then 
It  was  contributory  negligence  to  obey  the  di- 
rection of  the  conductor,  II  tbe  same  wuKlven. 
But  if  the  danger  was  not  so  ^rreat  under  the 
ctrcnmstances  but  that  the  plaintiff  might  rea- 
sonably believe  that  be  could  obey  It  by  taking 
proper  care,  particularly  as  bis  superior  com- 
manded It,  and  if  bis  purpose  was  to  obey  in 
pursuance  of  bis  sense  of  duty,  and,  wiiboni 
waiting  to  think  or  consider  tbe  risk  and  dan- 
ger, he  jumped,  then  It  would  not  be  cootribu* 
tory  negligence  to  obey  and  jump.  So  the 
question  that  presents  Itself  for  your  determi- 
nation Is  wbetner,  under  all  tbe  circumstances 
of  tbe  case,  if  you  should  come  to  the  determina- 
tion that  this  instruction  or  ^command  waa[t>6 
given  by  Potter  to  Jump  when  tbe  train  whs 
moning  at  tbe  apeed  testified,— whether  the 
plaintiff  under  iboee  drcumstancee  had  the 
right  to  rely  upon  tbe  order:  whether  he  was 
justified  in  reasonably  believing  that  he  could 
make  the  attempt  with  safety.  If  tbe  order 
was  uot  given  and  be  voluntarily  jumped  off 
the  train,  seeing  that  tbe  others  had  done  so  in 
safety,  and  be  thought  he  could  do  ibe  same, 
then  ne  took  the  risk;  and  if,  inconseouenceof 
■o  Jumping,  he  was  Injured  he  could  not  re- 
cover because  It  would  be  contributory  negli- 
gence on  his  part.  On  the  other  hand.  If  the 
company  was  negligent  and  brought  this  in- 
jury upon  tbe  plaintiff  entirely  by  its  nepll- 
gence-aod  without  any  fault  on  his  part,  —if  you 
find  that  from  the  evidence,  then  Ibequestion 
would  be,  What  compensatton  shall  he  have  iat 
tbe  injuries  he  has  sustained,  or  what  amount 
will  remunerate  him  for  tbe  Injury  be  has  suf- 
feredr* 

The  charge  as  above  given  was  duly  ex- 
cepted toby  tbe  plaintiff  In  error,  and  it  Is  now 
urged  on  Its  behalf  that  It  was  erroneous  to 
submit  the  question  of  contributory  negUsence 
nn  the  part  of  tbe  plaintiff  to  tbe  jury,  and  that 
tbe  court  should  have  decided  as  a  matter  of 
law  that  the  plaintiff  was  guilty  of  such  negli- 
genoe,  and  sbonld  have  Instructed  the  jury  to 
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return  a  verdict  for  tbe  dofeodaot  on  that 
ground. 

Two  cases  are  cited  on  behalf  of  the  com- 
pany as  authority  for  the  position  taken  on  Its 
behalf.  They  arc  BaUmtore  d;  P.  R.  Cq.  v. 
Jonet,  96  U.  S.  439  [34: 500];  and  Krtaammht 
T.  Northern  P.  R.  Co.  18  Fed.  Sep.  S29.  Tbe 
case  last  cited  follows  the  case  In  90  U.  8.,  and 
both  are  claimed  to  be  fatal  to  tbe  right  <tf  the 
plaintiff  to  recover  In  this  action. 

We  think  the  difference  between  the  cases 
cited  and  tbe  case  at  bar  Is  clear  and  material. 
Tbe  persons  injured  in  those  cases  were 
seated,  in  the  first  case,  on  the  pilot  of  the 
engine,  and  in  the  other  on  the  front  beam  of 
tbe  engine  with  his  feet  over  the  pilot.  The 
positions  were  moat  danKerous,  and  the  danger 
was  plain  and  obvious  at  the  first  sight.  No 
other  place  on  either  train  was  as  dangerous, 
and  yet  each  of  tbe  plaintiffs  substantially  se- 
lected bis  position  as  a  fit  and  proper  place  to 
ridein.  Thegreatandobviousaangerof thepo- 
971uiion8      which  tbe  plalnllfb  ToluDtanlv 

filaced  themselves  is  tbe  material  and  conlroi- 
ing  fact  upcm  which  tbe  cases  were  decided. 
So  great  and  so  obvious  was  the  danger  that 
when  it  was  urged  as  an  argument  in  this  court 
that  tbe  ptaintlS  in  tbe  Jona  Caae  bad  been 
ordered  to  ride  where  he  did,  and  that  such  or 
der  ooDstituted  an  excuse,  the  court  replied, 
"as  well  migbt  behave  obeyed  a  suggestion  to 
ride  on  the  cowcatcher,  or  put  himself  on  the 
track  before  the  advancing  wheels  of  tbe  loco- 
motive." In  neither  of  the  two  cases  was 
there  in  truth  an  order  to  ride  on  tbe  pilot.  In 
the  JoneK  Cate  the  plaintiff  bad  been  warned 
about  ridiog  on  the  pilot  and  forbidden  to  do 
so.  There  was  room  for  him  in  tbe  box  car 
which  was  a  part  of  the  train,  and  be  could 
have  gone  into  it  In  as  little  if  not  less  time 
than  it  took  to  climb  to  the  pilot.  The  only 
foundation  for  tbe  claim  that  be  was  directea 
to  do  as  be  did  is  fouod  io  the  statement  that 
when  tbe  party  was  about  to  leave  on  their  re- 
turn  that  evening  the  plaintiff  was  told  by  Tan 
Ness,  who  was  in  charge  of  the  laborers  when 
at  work,  "to  jump  on  anywhere;  tbat  they 
were  behind  time  and  in  a  hurry  "  To  that 
tbecourt  remarked:  "Tbe  knowledge,  assent, 
or  direction  of  thecompany's  agents  as  to  what 
he  did  is  immaterial.  If  told  to  get  on  any- 
where, that  tbe  train  was  late  and  he  must 
burnr,  this  was  no  jmtiflcatioo  for  taking  such 
a  risk.  .  .  .  Bis  injury  was  due  to  bTs  own 
recklessness  and  folly.  He  was  himself  tbe 
author  of  his  misfortune.  This  is  shown  with 
as  near  an  approach  to  a  demonstration  as  any- 
thing short  of  mathematics  will  permit," 

In  the  case  in  18  Fed.  Rep.  229,  it  simply 
appeared  tbat  there  was  not  room  on  tbe  en- 
gine for  all  the  men  who  wished  to  ride  upon 
their  return  from  their  work,  unless  some 
rode  on  the  pilot.  There  is  no  pretense  of  a 
direction  given  to  ride  there,  and  eves  if  there 
had  Ijeen  It  would  constitute  no  justification 
for  thus  riding,  under  tbe  rule  as  given  In  the 
Jone$  Cote,  tvpra.  Both  these  cases,  therefore, 
stand  on  tbe  same  ground,  which  is  tbe  exceed- 
ingly dangerous  position  taken  by  the  plaintiffs 
upon  the  engines,  the  danger  of  which  was 
opon  and  obvious  to  eveiyone,  and  it  was 
98]iherefore  held  that  tlie*nece8sar7  inference 
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or  legal  conclusion  to  be  drawn  from  these  on* 
contradicted  facts  was  tiiat  the  plalotiflh.  In 
their  choice  of  positions  on  the  engines,  wera 

guilty  of  ae^lgence  directly  contribuUog  to 
le  injury. 

In  this  caae  tbe  question  of  negligence  de* 
pends  upon  tbe  material  difference  in  the  facts, 

and  we  are  of  the  opinion  that  the  Inference  to 
be  drawn  from  those  facts  was  not  so  plain  as 
to  be  a  legal  conclusioD,  but  was  one  for  the 
jury  to  determine.  In  this  case  the  plaintiff 
was  a  servant,  a  common  laborer,  in  the  em- 
ployment  of  the  company.  He  was  returning  i 
from  his  work  on  a  train  provided  by  the  com- 
pany, and  that  train  was  under  the  command 
of  Potter,  tbe  conductor,  who  was  also  the  di- 
rect anperior  of  the  plalutlff  and  the  controller 
of  his  movements  while  at  work.  The  plain- 
tiff would  naturally,  therefore,  be  inclined  to 
obey  tbe  orders  of  such  superior,  particularly 
if  they  were  not  of  an  obviouslr  very  danger- 
ous character.  Bearing  upon  toe  question  of 
danger  was  tbe  speed  of  the  train  at  the  time 
tbe  plaintiff  lumped.  It  was  then  going  about 
4  miles  per  hour,  quite  slowly;  the  platform 
of  the  station  was  but  about  a  foot  lower  than 
the  car  step:  it  was  broad  daylight;  three  of 
his  fellow  laborers,  in  obedience  to  the  orders 
of  (be  conductor,  bad  themselves  jumped  and 
lauded  safely  upon  tbe  platform:  the  plaintiff 
states  tbat  he  jumped  because  of  this  order, 
and  he  says  he  relied  on  it,  supposing  that  be 
could  jump  safely  or  else  tbe  order  would  not 
have  been  giveu.  Taking  all  these  facts  to- 
gether, ought  it  to  be  said,  as  a  necessary  legal 
inference  therefrom,  that  tbe  plaintiff  inobev- 
ing  this  order  was  guilty  of  such  ao  obviously 
danserous  act  as  to  constitute  jwntributoiy 
negligence  on  bis  part?  Tbe  act  of  jumping 
under  such  circumstances  cannot,  with  anv  re- 
gard to  common  sense,  be  regarded  as  of  the 
same  obviously  dangerous  character  and  to  aa 
great  an  extent  as  that  of  riding  on  the  pilot  of 
an  engine.  If  plaintiff  reasonably  thought  he 
could  with  safety  obey  tbe  order  by  taking 
care  and  jumping  carefully,  and  if  because  ox 
tbe  order  be  did  jump,  the  jury  ought  to  be  at 
liberty  to  say  wbetber,  under  such  circum- 
stances, be  was  or  was  not  guilty  of  negligence. 
If  the  train  had  been  going  at  tbe  rate  of  30, 
or  even  15,  miles  per  nour.  *tbe  chance  [99 
of  injury  resulting  from  a  jump  would  nave 
been  so  great  tbat  plaintiff  would  proba- 
bly have  otwyed  such  an  order  at  bis  own 
risk.  We  think  a  speed  of  4  miles  an  hour, 
considering  all  tbe  facts  hereinabove  detailed 
and  including  the  direction  to  Jump,  left  tbe 
question  of  contributory  negligence  one  for  tbe 
jury.  In  this  respect  we  thlnK  the  trial  judge 
was  correct. 

This  is  a  different  ease  from  one  where  a 
would  be  passenger  at  a  railroad  station  at- 
tempts to  board  a  passing  train  wblle  It  is  In 
quite  rapid  motion  b^rause  of  tbf  statement  of 
the  conductor  on  tbe  train  that,  i.'  he  wants  to 
take  that  train  he  must  jump  on,  as  it  would 
not  stop.  Hunter  v.  Gooperattnm  A8.V.R.C0. 
112  N.  Y.  871.  8  L.  a  A..  882.  Here  there 
is  an  element  of  obedience  to  tbe  oommaod 
given  by  tbe  person  in  charge  of  the  train  and 
of  tbe  crew,  and  given  to  a  common  laborer, 
and  n(K»  a  matter  where  tbe  jury  migbt  find 
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the  danger  was  not  so  great  and  so  obrious  as 
to  render  obedience  to  the  order  a  risk  of  the 
person  obeying. 

The  case  was  left  for  the  dedsf  on  of  the  jury 
open  all  ttie  facts  to  say:  First,  whether  the 
defendant  was  gallty  of  negligence  in  notstop- 
piog  and  flTlDg  the  order  referred  to;  and, 
second.  If  It  were  thus  guilty,  whether  the 
plaintiff  was  himself  guflty  of  negligence  con- 
tributing to  the  iojury.  The  jury  found  la 
favor  of  the  plaintiff  on  both  the  above  ques- 
tions, and  we  do  not  thick  that  we  ought  to 
Interfere. 

3S«  judffment  akould  thertfon  be  affimui. 


XOO}  OOXnST  JOSEPH  TSS^TXER 

9. 

GEOBGB  W.  BUSS. 


«B0  a  a  Baportsr^  ed.  lOK  UL) 

ZVms  ^and—tftforeement  ef  mUnet  far  pur- 
ehate. 

L  An  oflloe  somy  oonstmoted  merely  oopylng 
sndadoptlnirtfaefleldDOteBof a  prerlona survey 
made  on  the  ground  fen-  other  parties  by  otber 
snrveyanlBooisaffloteattoeDable  a  purchaser 
toaofiHveaaeanontory  oontraet  fortbesale  of 
pobUe  lands  nndv  the  ttozas  act  of  July  14. 1879, 
as  amended  Hsx«Ui  U,  188L 

ft.  Inotdertoenforoesoontiaotfortbeparahase 
of  a  ilRbt  la  pubUo  lands  in  Texas  under  snap* 
pUoatloD  for  their  parobaae,  the  vendor  must 
alioirthatliehasBOfaroomplled  wUhtbe  law  as 
to  obtain  a  vested  right  to  patents  as  against  the 
state  on  maUDg  the  reQUtrad  payments  la  Uw 
quired  ttme. 

[No.  488.) 

FMtioRfiT  aOearing  Submitted  Mag  7,  ISSe. 
Decided  Mag  IS,  1896. 

OTX  FErrmOK  for  rehearing  of  the  above 
entitled  case.   See  same  case.  1 63  U.  S.  170 
{40:980].    Petition  for  Tehearingdenied. 
See  same  case  below,  60  Fed.  Rep.  226. 
Mestra.  Clarence  H.  Miller  ajul  JoMph 
Wheeler  for  petitioner. 

Mr.  Jnatkxi  Field  ddlvered  the  opinion  of 
the  coort: 

It  is  firmly  eslablished  that  the  state  of 
Texas  cannot.  In  opposition  to  its  wishes,  be 
compelled  to  accept  an  office  survey  con- 
structed by  merely  copying  and  adopting  the 
field  notes  of  s  previous  survey  made  ou  the 
ground  for  otber  parties  by  other  surveyors, 
and  that  such  office  surveys  are  not  sufficient 
to  enable  a  purchaser  to  enforcvao  executory 
contract  for  the  sale  of  public  landa  under  Ibe 
act  of  July  14,  1879,  as  ameoded  March  11, 
IttSl.  Bacon  t.  State,  2  Tex.  Civ.  App.  693, 
end  cases  cited. 


V&rm.— That  pattntM  for  land  maybetet  (Uldefor 
fraud,  90^  note  to  Miller  v.  Kerr.  G:  381. 

Am  to  errmtn  mtmyt  and  Otaeriptuma  fn  patents 
/or  lands,  Amp  construed,  see  note  to  Watts  v.  Llnd- 
•ey.6:423. 

to  pre-mptUm  ri^Ut,  tee  aots  to  CTolted  SUteg 
T.  fltxgerakl,  ID:  7BD. 

1S8  V.  8. 


We  adhere  to  the  ruling  that  error  was  com- 
mitted the  circuit  court  iu  the  manner  in 
which  this  matter  of  the  oecessity  of  sur- 
veys on  the  ground  was  left  to  the  jury.  We 
also  intimated  that  It  seemed  from  the  evi- 
denfx,  so  far  as  before  us,  that  the  surveys  In 
this  instance  were  not  In  fact  made  on  the 
grouod,  but  that  was  not  essential  to  the  de- 
cision. 

Some  expressions  in  our  former  opinion  Im- 
plying that  payment  was  a  prerequisite  to  re- 
covery are  complained  jf.  What  we  intended 
to  say  was  that  under  the  pleadings,  and  on 

ftlsloilff's  contention  as  It  seemed  to  be  pressed, 
t  was  necessary  that  he  should  show  that  be 
had  so  far  complied  with  the  law  as  to  have 
obtained  a  vested  right  to  patents  as  against 
the  state  on  making  the  required  payments  la 
the  required  time,  and  this  we  thought  be  bad 
failed  to  do  u  to  all  the  tracts,  it  being  borne  in 
mind  that  each  tractmtut  be  treated'as  a[101 
separate  purchase  under  tbe  statute,  as  held  In 
Bacon  v.  State,  eupra.  though  this  contract,  as 
between  the  parties,  was  an  entire  contract  for 
the  transfer  of  rights  in  the  many  tracts  oeces- 
sary  to  make  up  the  agreed  number  of  acrei. 
Putitim  denied. 


JAMBS  MUBBAY,  aliae  "OaxAn  Jnc." 

I^ff.  in  Err., 
e. 

STATE  OF  L0UI8IA:crA. 

(See  8. 0.  Reporter's  ed.  lOl-USi) 

Bemoval  of  criminal  proteeution  — tubpcsna 
dueea  tecum,  when  rd^»ed — error  in  admit- 
ting etidenee  $tate  taw  a*  to  jmy  commit' 
tioncr$. 

1.  A  orlmioal  prosecution  is  not  removalile  to  a 
Federal  court  from  a  state  court  under  V.  B.  Bev. 
Btat;  I SU,  because  Jury  oommlasloners  or  othtx 
Bulmrdliiate  offlceis  bave  excluded  colored  cM- 
sens  from  Juries  because  of  tbeir  raoe,  If  tbfs  has 
t>eeD  done  without  authority  derived  from 
Constltutton  and  Javs  of  tbe  stateu 

2.  A  mttpcena  duces  tecum  may  be  refused  by  the 
court  when  it  does  not  describe  or  refer  to  any 
paper  or  document  whtoh  la  In  ttn  posbbsbImi  of 
tbe  wltoeasand  which  ts  required. 

8.  Alleged  error  Id  admlttlnir  evidence  will  not 
be  preeumed  to  have  t>eeD  Injurious,  In  tbe  ab- 
seoce  of  s  bill  of  oxcepuons  dlecloslog  at  least 
the  substanoe  of  tbe  evldenos  uid  of  an  assign- 
ment  of  error. 

i.  A  state  law  oonfening  Judicial  powers  on  Jury 
commlssloneiB  1q  selecting  Jurors  does  not  for 
that  reason  conflict  wltb  the  Uth  Amendment  to 
the  Xiederal  Constitution,  where  the  accused  was 
not  subjected  to  any  dlffnent  treatment  than 
that  which  prevails  In  otber  cases. 

[No.  Tiaj 

Argued  April  16. 1896.    Decided  Majf  18, 1896. 

Note.— As  birmotiato/eauMS/rom  state  toFtdertd 
courts  where  UniXed  Statet  Constitution,  act  c/On- 
gras,  nr  treaty  comes  in  question,  see  note  to  LitUe 
Tork  Ck>ld  Wash,  ft  W.  Oo.  v.  Keyes.  2i:  659. 

Am  to  removal  of  ectuaec  to  United  Slates  courts  for 
local  prejudice,  see  notes  to  Oaloee  v.  Fuentee.  SB: 
em,  aud  Jefferson  v.  Driver.  28: 807. 

AMtothe  Uth  Amendment  to  the  United  States  Con- 
stttution,  Ua  eonatruetion  and  eieet,  see  note  to 
United  States  V.  Beeee,  SB:  m 
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IN  EKROR  to  tb«  BiipreToe  Court  of  the 
State  of  LonislaDa  to  review  a  ludgmeot 
of  that  court  affirming  the  Judgmeot  of  the 
GrimlDal  Court  for  the  Parish  of  Orleans, 
LouistaOB,  adjudging  Jim  Murray,  al^at 
"Greasy  Jim,"  to  oe  guilty  of  murder.  Af- 
firmed. 

See  same  caw  below.  47  La.  Add.  1434. 

Statemeot  hy  Mr.  Joatice  BUrMt 

Id  October.  1894,  In  the  crimioal  district 
•onrt  for  the  pariah  of  Orleans,  state  of  Lou- 
idana,  an  Indictment  for  murder  was  found 

g[alDst  one  Jim  Murray,  alia$  "Oreasy  Jim." 
n  December  18,  1894,  the  accused  was  ar- 
raiffoed.  pleaded  not  guilty,  and  waa  remanded 
for  further  proceedings. 

Od  January  10,  1896.  Thomas  F.  Haher,  as 
attorney  for  the  accused,  challenged  the  grand 
jnry  on  the  ground  that  it  waa  not  a  legally 
cooBtituted  body,  because  the  jury  commis- 
sioner bad  discriminated  against  the  prisoner 
CD  account  of  his  race  and  color,  by  having 
excluded  from  tbe  venire  from  which  the  grand 
jury  was  xlected  all  colored  men  or  negroes, 
which  action  was  charged  to  be  In  conflict 
with  the  Conatitutlon  and  laws  of  Loalsiaoa 
and  with  the  ConaUtatlon  of  the  United 
States. 

To  procure  evidence  to  susfaln  his  said  chal- 
lenge, tbe  accused  by  his  counsel  asked  for  a 
tuopma  duett  tteum  directed  to  Fraocis  C. 
Zncharie,  registrar  of  the  voters  of  tbe  parish 
of  Orleans,  calling  on  him  to  furnish  tbe  total 
number  of  voters  registered  in  tbe  parish;  the 
total  number  of  wblte  voters  registered;  tbe 
total  number  of  colored  voters;  the  total  num- 
ber of  whites  and  of  colored  voters  who  could 
sign  their  names  at  tbe  closing  of  the  registra- 
tion office  of  the  parish  previous  to  tbe  last 
Congressional  election  held  on  November  6, 
1894.  Also  for  a  wbpana  duces  tecum  ad- 
dressed lo  tbe  jury  commissioners  of  the  par- 
ish, commanding  them  to  furnish  tbe  court,  on 
the  trial  of  tbe  challenge  to  tbe  grand  jury, 
the  names  and  residences  of  8,500  citizens  woo 
appeared  before  them  In  the  month  of  Septem- 
ber, 1^.  for  qualifications  as  Jurors,  and  tha 
names  and  residences  of  the  1,000  dtfzens 
whom  they  qualified  and  placed  In  the  jury , 
wheel,  from  nhich  tbe  grand  jory,  wolcA 
found  the  indictmeitt  in  the  present  case,  was 
drawn.  These  mntions  for  subpoenas  were 
Indorsed  by  tbe  mintite  clerk  as  follows: 
"Filed  subject  to  orders." 
103]  *0n  Febniaiy  2, 1805,  the  cbaUenge  to 
the  grand  jury  came  oo  to  be  heard. 

Apparently  to  save  time,  tbe  state's  attorney 
offered  la  evidence  and  as  part  of  the  present 
record  tbe  evidence  taken  before  another  sec 
tion  of  the  court,  in  the  case  of  the  State  of 
Louitiana  v.  Oeorge  Heard,  on  a  challenge  to 
tbe  erandjury,  in  which  rimilar  grounds  of 
challenge  had  been  made,  Tbe  counsel  for 
tbe  accused,  who  had  also  acted  as  counsel  for 
George  Heard,  made  no  objection  to  the  filing 
of  thisevidence,  but  bimsclf  filed,  as  part  of 
the  present  record,  the  assignments  of  error 
and  the  bills  of  exceptions  filed  by  him  in  the 
other  case. 

Among  other  things  there  appeared  la  this  evi- 
dence in  the  case  of  Heard,  and  waa  read  to  the 
court  In  the  present  ea8a,tbeietiinof  ther^ls- 
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try  clerk,  showing  a  statement  of  registered 
voters  of  tbeparish  of  Orleans  after  the  generel 
.elecUOD  of  November,  1882,  viB.:  Total  num- 
ber of  voters,  58,363,  of  whom  there  were 
native  wblte  who  sign,  85,883;  native  bom 
who  make  their  mark,  4,071;  foreign  white 
who  sign,  8,383,  and  who  make  their  mark, 
1,673;  colored  who  sign,  S,481,  and  who  make 
their  mark,4,238.  This  admitted  record  con- 
t^ed  the  testlmoiiy  of  several  deputy  sheriffs, 
who  served  jury  summons,  and  which  went 
to  show  that  few  persons  ol  color  were  so  sum- 
moned; also  tbe  lestimouy  of  tbe  three  jury 
commissioners,  who  testified  that  colored  per- 
sons were  summoned  to  appear  before  the  com- 
missioners to  qualify  as  jurors,  and  that  there 
were  names  of  colored  persons  io  the  jury 
wheel  from  which  this  grand  jury  wu  drawn. 
They  testified  that  in  taking  names  from  the 
registration  list  the  commissioners  selected 
them  with  reference  to  their  qualifications  as 
jurors,  without  regard  to  color;  that  a  great 
many  colored  men  were  summoned,  and  there 
was  no  dIscrimiostioD  against  colored  men. 

The  court  held  that  the  plalntifTs  challenn 
was  not  Btutdaed  \jj  the  evidence;  that  wbfle 
it  was  undeniable  that  the  exclusion  from  the 
general  service  of  all  people  of  the  African 
race  on  account  of  their  color  would  be  an  un- 
lawful abridgement  of  the  rights  of  such  citi- 
zens, yet  that  tbe  evidence  did  *not  dis-  [104 
dose  audi  a  case,  but  showed  that  tbe  general 
service  waa  notexcluslvely  made  npof  tbenanies 
of  white  persons,  and  that  It  was  clearly  estalv 
lifdied  that  colored  people  were  not  excluded 
on  account  of  their  race  or  color.  The  cbal- 
lenf^  was  overruled.  To  which  action  of  tbe 
court  tbe  accused  his  counsel  took  several 
exceptions,  which  were  duly  allowed  and 
signed. 

The  defendant  then  bv  his  attorney  made  a 
motion  to  quash  the  indfctmeDt,  upon  the  alle- 
gation that  act  No.  170  of  the  Acts  of  1894. 
under  tbe  provisions  of  which  the  grand  jury 
which  indicted  the  accused  was  organized, 
was  unconstitutional  because  it  did  not  con- 
form to  the  provisioDB  of  the  state  and  Federal 
OonstitutioDS,  which  provide  that  there  shall 
be  DO  discrimination  on  account  of  race,  color, 
or  previous  conditloD  of  servitude.  The  mo- 
tioD  to  quash  was  overruled,  and  thereupon 
the  accused  filed  an  application  for  the  remov- 
al of  tbe  cause  to  Uie  circuit  court  ot  tbe 
United  States.  The  allegations  of  tbe  petition 
to  remove  stated  the  action  of  the  court  Id 
overruling  the  cballeoge  of  the  grand  jury, 
and  that  there  was  a  local  prejudice  against 
the  accnsed  as  a  colored  man  charged  with 
having  murdered  a  wblte  man,  which  would 
prevent  a  fair  and  impartial  trial  la  any  state 
court  This  petition  was  filed  in  the  state 
court  on  February  19,  1806.  On  Febraary 
3U.  180C,  the  trial  was  commenced,  and  was 
so  proceeded  in  that  on  March  1, 1895,  the  jury 
found  a  verdict  of  guilty. 

On  March  7, 1806,  a  motion  for  a  new  trial 
and  a  motion  in  arrest  of  judgment  were  filed. 
In  a  petition  accompanying  these  motions  It 
was  made  to  appear  that  on  February  36,1895, 
tbe  accused  bad  filed  in  tbe  circuit  court  of  tbe 
United  States  a  petition  for  a  writ  of  habeas 
corpus  and  for  an  lojunctlon  forbidding  the 
state  court  to  proceed.  No  action  Id  the  nkai* 
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tar  «ppeBn  to  bsTO  beaii  taken  by  the  United 
States  diCQlt  court. 

Tbe  moUoii  for  a  new  trial  and  tlie  motion 
bi  arrest  of  judgment  were  refused,  and  on 
liardi  7.  Iw6.  sentence  of  death  was  pro- 
nooDced  agaiost  tbe  accused.  Certain  bills 
of  exceptions  to  theeharee  and  rulioga  of  the 
1051  court  wen  *ifgned|  and  an  appeal  to  the 
nprene  court  of  Louisiana  was  nliowed.  Oa 
June  8,  1895,  thesnpreme  court  affirmed  the 
judgment  of  the  trial  court,  and  bj  a  writ  of 
error  that  Judgment  of  the  supreme  court  of 
LouWaiw  was  bcong^t  to  thla  court. 

Jfr.  TlwBM  F.  Mahar  tm  plalDtlfl  In 
arm. 

JtfsMn.  H.  J.  OnnniiurliMit  Aitomej 
Genera]  of  Louisiana,  and  Aleauuidar  Por- 
ter Horse  for  defeodaot  In  error. 

Hr.  Justice  ShirM  delivered  the  <^ion  of 
tlwcoait: 

Several  of  tbe  assignments  of  error  bring 
into  question  the  correctaefls  of  the  jndgmeot 
of  tbe  supreme  court  of  the  state  of  Louisiana 
affirming  tbe  action  of  tbe  trial  court  io  pro- 
ceediog  with  the  trial  la  disregard  of  a  petitioa 
itj  the  accused  to  have  the  cause  removed  iato 
the  circuit  court  of  tbetJoited  States  upon  tbe 
allegatkm  that  the  petitioner  was  a  negro,  and 
that  peraons  of  African  descent  were,  by  rea- 
son <a  tbeir  race  and  color,  excluded  by  tbe 
jury  commissioners  from  serviDg  as  grand  and 
petit  jurors. 

To  dispose  of  such  assignments  It  is  suffl- 
eleot  to  dte  Neai  t.  Betamire,  108  U.  8.  870 
[M:  S67],  and  OOem  t.  Mitaittippi,  1631 U.  S. 
US  [40: 107S1,  dedded  at  the  present  term,  in 
which,  after  careful  conrfderation,  it  was  neld 
that  Congress  bad  not.  by  IT.  8.  Rev.  8tat.  § 
641.  authorized  a  zemoTal  of  the  prosecution 
from  the  state  conrt  upon  an  allegation  that 
jury  commlssioDers  or  other  subordinate  offi- 
cers bad,  without  authority  derived  from  the 
CoDstttation  end  laws  of  tbe  state,  e«iluded 
colored  dttxens  from  juries  because  of  tbeir 
race;  that  said  section  did  not  embrace  a  case 
In  which  a  right  Is  denied  by  judicial  action 
during  a  trial,  or  io  tbe  sentence,  or  in  tbe 
mode  of  executing  tbe  sentence;  that  for  such 
denials  arlRlng  from  judicial  action  after  a  trial 
commenced  the  remedy  lay  in  tbe  revisory 
power  of  tbe  higher  courts  of  the  state,  and  ulti- 
mately  In  tbe  power  of  review  which  this  court 
106]*mayexerctse  over  tbeir  judgmentswben- 
ever  ri^ts,  privileges,  or  immunities  claimed 
under  the  Constitution  or  laws  of  tbe  United 
Statea  are  withheld  or  violated;  and  that  the 
denial  or  inability  to  enforce,  In  the  Judicial 
Mbaoeto  of  tbe  states,  rights  secured  by  aoy 
law  ivorldlDg  for  the  equal  tMi  ligbta  ta  dn- 
sma  of  tbe  UElled  Sutes,  to  wfaldi  g  Ml  refers, 
and  on  account  of  whldi  a  criminal  proseou- 
tloa  may  be  ronoved  from  a  stale  court,  is 
primarily,  it  not  exclusively,  a  denial  of  such 
rights,  or  an  Inability  to  enforce  them,  resulting 
from  tbe  ConatitQlioo  or  lawa  of  tbe  state, 
rather  than  a  denial  first  made  manifest  at  and 
during  tbe  trial  of  the  case. 

Tbe  petition  for  removal  complained  of  the 
acts  of  Uie  jury  commissioners  iu  illegally  cod> 
flning  thdr  summons  to  white  dtizens  only, 
and  excluding  from  the  juxy  lerrioe  dtizens  of 
Itt  U.S. 
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tbe  race  and  color  of  the  petitioner,  but  did 
cot  aver  that  tbe  jury  commfssioaers  so  acted 
under  or  by  virtue  of  tbe  laws  or  Constitution 
of  tbe  state;  nor  was  there  shown,  during  the 
course  of  the  trial,  that  there  was  any 
statutory  or  constitutional  enactment  of  the 
state  of  Louisiana  which  discrlmloated  against 
persons  on  account  of  race,  color,  or  previous 
condition  of  servitude,  or  which  denied  to 
tbem  the  equal  protection  of  tbe  laws. 

Other  assignments  ask  our  attention  to  errors 
alleged  to  have  been  committed  in  the  course 
of  the  trial.  It  is  claimed  that  the  rights  of 
the  accused  were  disregarded  In  tbe  proceed- 
ings under  bii  ehallenge  to  tbe  grand  jury. 
Tbe  prindpal  matters  complained  of  seem  to 
be  tbe  actioD  of  the  court  In  Indorsing  on  the 
challenge  to  the  grand  jury  tbe  words  "filed 
fiobject  to  argument  on  face  of  papers;"  and 
on  the  motion  for  tubpcena  dueet  tecum  directed 
to  tbe  reftistrar  of  voters,  tbe  words  "filed  sub- 
ject to  orders,"  and  on  tiie  motion  for  tubpijma 
duee$  tecum  addressed  to  the  jury  commission- 
ers tbe  words  "filed  subject  to  orders;"  and  it 
Is  datmed  that  such  Indorsements  were  irregu- 
lar, deprived  tbe  accused  of  opportunity  to 
sustain  the  allegations  contained  in  his  written 
challenge  and  deprived  him  of  due  process  of 
law. 

Tht  Indorsements  or  orders  made  upon  the 
various  papers'appear  to  us  to  have  only  [107 
signified  that  the  court  withheld  immediate  ac* 
tion  OD  the  motions.  They  evidently  were  not 
treated  by  tbe  court  as  concluding  the  accused, 
because  tbe  record  shows  that  subsequeotly  tbe 
bearing  of  the  challenged  was  proceeded  io. 
and  that  evidence  was  adduced  by  both  tbe 
state  and  tbe  accused. 

An  exception  was  taken  to  the  refusal  of  the 
court  to  grant  what  was  termed  a  aubpana 
(fuceafenim  directed  to  Francis  E.  Zacbarie,  reg- 
istrar of  voters.  The  reason  friven  by  the  court 
was  that  tbe  so  called  writ  of  gubpana  duce» 
tecum  did  not  purport  to  be  such,  did  not  de- 
s(^be  or  refer  to  anypapwordoeumeot  which 
was  in  tbe  pMsesslon  of  tbe  resistrar,  and  w  hlch 
tbe  defendant  required.  Tbe  conn  was  of 
opinion  that  either  tbe  defendant  should  have 
specified  tbe  books  or  documents  required;  or, 
if  be  wished  information  from  the  registrar,  he 
should  have  subpcenaed  him  to  attend  and 
testify.    We  perceive  no  error  In  this  action. 

Exception  was  likewise  taken  to  tbe  refusal 
of  the  court  to  grant  a  writ  of  tubpcena  duee» 
tecum  on  tbe  jury  commissioners,  not  com- 
manding them  to  produce  spedfled  books  or 
papers,  out  that  they  should  furnish  the  names 
and  resldencesof  tbe  3,600  dtizens  whom  they 
had  summoned  to  qualify  as  jurors.  The 
court  thought  that  tbe  writ  asked  for  was  not 
a  writ  of  tubpano  iuee$  tecum,  and  that  the  de- 
fendant, if  ne  desired  information  from  tbe 
commlssionoe,  should  have  subpoenaed  them 
to  attend  as  witnesses.  Besides,  tbe  defendant 
had  advantage  of  their  testimony  by  consent- 
ing to  the  use  of  tbeir  evidence  In  the  Beard 
Cam. 

At  an  events,  no  injury  was  suffered  by  tbe 
defendant  by  the  refusal  of  the  oourt  to  grant 
him  tbe  writs  prayed  for,  because  tbe  evidence 
he  desired  to  get  did.  not  tend  to  show  that  tbe 
rights  of  the  accused  were  denied  by  tbe  Con- 
stitution or  laws  of  ttte  state,  and  therefor*  did 
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not  authorize  the  removal  <tf  the  ptoaecntiOD 
from  the  state  court. 

A  more  serious  question  Is  presented  by  an 
exceptioD  to  the  acuoo  of  the  trial  court  ioper- 
mining  to  be  read  the  evidence  of  one  Eung 
Jones,  wbicb  bad  been  talien  in  tbe  presence 
of  the  accused  in  open  court  at  a  prelimiaary 
108]  beariog,  and  read  *to  and  sigued  by  tbe 
-wiiness.  TbereasongiTenbytbedistrictattomey 
for  tbe  use  of  the  deposition  was  that  after  due 
diligence  be  was  unable  to  procure  the  attend- 
ance of  the  witness,  who  was  not  within  tbe 
jurisdiction  of  the  court. 

Tbe  record,  however,  discloses  that  the  bOl  of 
exceptions  to  the  allowaocvof  this  evidence  was 
not  presented  fordgnature  to  the  judge  nntll 
March  U,  1885,  two  we^  after  the  sentence 
was  rendered,  and  after  a  new  trial  had  been  re- 
fused and  an  appeal  allowed.  No  error  was 
assigned  In  the  supreme  court  of  Louislaoa  to 
the  admission  of  this  evidence,  nor  is  it  made 
the  subject  of  assignment  in  this  court. 
Neither  doesUie  record  disclose  the  nature  or 
effect  of  tiie  testimony  so  admitted.  In  the 
absence  of  i  bill  of  exceptldns,  disclosing  at 
least  the  aubatanoe  of  the  evidence,  and  of  an 
assignment  of  error,  we  are  permitted  to  sup- 
pose that  the  evidence  was  tnvial.  and  that  it 
did  no  injury  to  the  defendant  We  certainly 
have  nothing  in  this  record  which  would  au- 
thorize us  to  convict  the  supreme  court  of 
Louisiana  of  any  error  in  that  behalf. 

There  was  a  motion  to  quash  tbe  indictment 
on  the  groudd  that  act  No.  170  of  1894,  under 
the  provisions  of  xrhicb  tbe  grand  lury  was 
drawn,  was  unconstitutional  in  that  it  was  al- 
leged to  be  a  local  or  special  law,  and  not  en- 
acted according  to  a  constitutional  requirement 
of  previous  public  notice.  This  motion  was 
refused  by  the  trial  court,  and  its  action  was 
approved  by  the  supreme  court  of  the  state. 
Error  is  assigued  In  this  court,  but  no  Federal 
question  is  thereby  presented. 

Hot  can  we  perceive  any  merit  in  tbe  assign- 
meni.  wbicb  avers  that  this  act  No.  170  is  in 
conflict  with  the  14th  Amendment  to  tbe  Con- 
stitution of  tbe  United  States,  because  such 
law  is  alleged  to  confer  on  the  jury  commis- 
gioners  of  the  parish  of  Orleans  judicial  pow- 
ers in  tbe  selection  of  citizens  for  jury  serv- 
ices. It  is  not  pretended  tbat  the  accused 
was  subjected  to  any  other  or  different  treat- 
ment, in  respect  to  ttat  feature  of  the  statute, 
than  that  which  prevails  in  other  cases,  or  on 
tbe  trial  of  white  citizens. 

A  careful  inspection  of  this  record  has  failed 
lOOjtodisclose  anT*particular  In  which  the  ac- 
cused was  deprived  of  any  right  or  immunity 
secured  to  bim  under  tbe  laws  or  Constitution 
of  tbe  United  States,  and  t/te  judgment  of  the 
court  oj  lauitiana  it  aeeortUtigljf 
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A  modtfloation  of  tbe,  supreme  court  of  Utah  of 
tbe  flodiDgs  of  fact  of  tbe  oourt  below,  witbont 
ordertog  a  new  trial,  cannot  be  reviewed  bj  the 
Supreme  Court  of  the  United  States  In  the  at>- 
senoe  of  aaj  statement  of  tbe  faots  to  abow 
whether  ther  were  euffloient  to  sustain  ttie  iuOg- 
ment  rendered  or  not,  and  of  anjr  ezoeptiuiSM 
to  tbeadmtestoo  or  rejection  ot  evMenoe. 

[No  11»1.] 
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APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Utah  modifying 
the  decree  and  fiodines  of  the  District  Cfourt 
of  the  First  Judicial  District  of  tbat  Territory 
in  a  suit  brought  by  tbe  Sallna  Creek  Irriga- 
tion Company,  plaintiff,  against  the  Balina 
Stock  Company  «(  ai.,  defendants,  to  enjoin 
tbe  defendants  from  diverting,  approprfating, 
or  in  any  manner  interfering  with  the  waten 
of  Togo  and  Neocbe  creelis.  JiMrmed. 
See  same  case  below,  7  Utah,  466. 

Statement  by  Mr.  Justice  SUtm; 

The  Salina  Creek  Irrigation  Companv,  a  cor- 
poration organized  under  the  laws  of  ifie  terrl- 
tory  of  Utah  for  thtf  purpose  of  conttolUng  and 
resulatlne  the  waters  of  Bollna  Creek,  in  that 
territory,  and  of  furnishing  and  distributing 
the  same  to  and  among  iu  stockholders,  filed 
its  complaint  in  the  district  court  of  the  first 
judicial  district  of  the  said  territory  on  Febru- 
ary 11,  1890,  against  the  Salioa  Stock  Com- 
pany, a  Utah  corporation  engaged  in  tbe  busi- 
ness of  Slock  raising  upon  a  ranch  In  Sevier 
county,  about  32  miles  east  of  tbe  town  of  Sa- 
lina, in  tbat  county,  and  Elwln  A.  Ireland, 
alleging  tbat  tbe  stockholders  of  tbe  plaintilx 
company  were  owners  in  severalty  of  lands  in 
the  said  county  aggregating  1,8^  acres,  situ- 
ated at  or  near  SaliDa,  which  lands  were  valu- 
able for  agricultural  purposes,  but  would  not 
produce  crops  without  irrigation;  that  tbe 
greater  part  of  Salina  creek,  wbicb  flowed  in 
a  westerly  direction  to  Salina  and  to  the  said 
lands,  was  supplied  by  two  branches  known, 
respectively,  as  Togo  creek  and  Neocbe  creek; 
that  formore  than  fifteen  years  prior  to  tbe  com- 
mission of  the  injuries  oomplained  of,  the  plain- 
tiff. Its  Stockholders  and  grantors,  had  [110 
been  diverting  and  appropriating,  at  and  near 
Salina,  all  tbe  waters  of  Salina  creek  (tbe  same, 
as  alleged,  being  otherwise  unappropriated^ 
and  had  been  usmg  tbe  same  for  domeatte  par- 
poses  and  for  irrigating  their  lands,  and  that  for 


NoTB.— to  Ttview  hii  Vnited  States  9vprem$ 
Court  of  territorial  deetelotw  extent  and  manner  of; 
dittlnetion  betwtfn  onoppenl  and  a  writ  of  cfror,— see 
note  to  Miners*  Bank  of  Dubuque  v.  Iowa,  18:  MT. 

Am  to  exception,  wAen  muat  be  tdktn  to  be  aixril* 
atU  an  nvteio,  see  note  to  Phelps  v.  Uarar.  Ut  6flL 
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ttieae  u§m  all  the  waters  of  said  creek,  wbeo  tlu- 
flow  thereof  was  uninteiTuptecl,  were  necessary 
and  Dot  more  than  safflcieot.  It  was  averred 
that  at  frequent  times  wltbio  ^eatx  years  oezt 
piecedlDg  (be  filiog  of  the  complaiot  the  de 
fendaots,  by  means  of  dams  and  ditches 
tbem  coDStmcied,  diverted  large  qtuintities  or 
the  waters  of  Togo  and  Neocbe  creeks,  and  in 
the  years  ltt88  and  1889  so  diverted  nearly  all 
the  waters  thereof,  and  thereby  greatly  dimin- 
ished the  flow  of  water  In  Stulna  creek;  that 
these  acts  had  been  done  without  the  conseot  of 
the  plaintiff  and  greatly  to  the  loss  and  damage 
of  its  stocltholders;  and  that  the  defendants 
threatened  to  continue  so  to  divert  the  said  wa 
tera,  and  would  so  do,  to  the  great  aodlrrepar 
able  injury  and  loss  of  the  plaintiff  and  its 
tfockbolders.  aoless  restrained  by  injunction. 
The  plaintiff  asked,  therefore,  that  the  defend 
ants  be  perpetually  eojoioed  from  dlTerUng, 
appropriating,  or  in  any  manner  interfering 
with  the  waters  of  Togo  and  Keocbe  creeks. 

Tbe  defendants  flled  tbeir  answers  on  March 
27.  1890,  averring  therein  that  for  more  than 
ten  years  then  last  past  they  and  theirgrantors 
had  been  entitled  to  the  use,  for  agricultural, 
ilomesiic,  and  stock-raising  purposes,  of  all  tbe 
waters  of  Togo  and  Neocbe  creeke.  by  virtue  of 
actual  diversion  thereof  and  continuous  appro- 
priation of  the  same  for  tbe  said  purposes  dur- 
rag  the  said  period,  and  were  so  entitled  at  the 
time  of  the  filing  of  their  answer,  and  that 
neither  the  plaintiff  company  nor  Its  stock- 
holders had  any  rights  with  relation  to  the  wa 
ters  of  the  said  two  creeks.  They  asked  for  a 
decree  quieting  tbeir  title. 

Tbe  court  tned  tbe  case  without  a  Jury,  and 
•nbsequently  flled  its  finding  of  facts,  which 
was  as  follows: 

"That  the  said  waters  of  Neocbe  and  Togo 
creeks  flow  into  and  mingle  with  the  waters  of 
Salioacreek.  in  Sevier  county,  Utah,  and  flow 
down  through  the  bed  of  nod  last-mentioned 
creek  to  and  past  tbe  lands  of  the  stockholders 
11  l]*of  said  plaintiff  corporation;  that  in  and 
during  the  years  1871.  1872.  and  tbe  satd 
stockholders  of  the  plaintiff  corporation,  tbeir 
predecessors  and  grantors,  diverted  from  the 
■atnral  bed  or  channel  of  Salina  creek  below  the 
oonfloeooe  of  Togo  and  Neocbe  creeks  with 
Salina  creek  aikd  used  and  appropriated  upon 
lands  adjacent  thereto  all  the  waters  of  said 
Salina  creek  daring  the  whole  of  the  period 
from  the  16th  day  of  June  until  tbe  1st  day  of 
November  of  each  and  every  year,  and  that 
during  tbe  period  from  the  Ist  day  of  November 
vntil  the  1st  day  of  April  following  the  water 
was  by  said  stoekholdera,  tb^r  predecessors 
and  grantofiL  used  for  domestic  and  culinary 
parposes  and  for  the  watering  of  stock,  and 
that  during  the  period  from  April  1  until  June 
IS  (mly  a  small  part  of  tbe  waters  of  said  creek 
were  used.  That  all  of  said  water  was  so,  as 
•foresaid,  diverted,  used,  and  appropriated  for 
caUnaiy,  domestic,  and  agricultural  purposes, 
ud  WH  aecesaarily  eonsnmed  In  the  house- 
■olds  and  Id  Uw  waterlog  of  stock  and  upon 
•Srieohoral  crops.  That  tbe  waters  of  said 
cneka  have  been  continuously  since  said  ap- 
pnpriatini  ao  made  as  aforesaid,  up  to  tbe  time 
of  tbe  filing  of  the  complaint  herein,  and  are 
Mw,  w  divetted,  used,  and  appropriated. 

"That  daring  Ibt  SMnths  of  Ai»ll,  Hay,  and 
1«  U.S. 
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one  halt  of  the  month  of  June  the  waters  of  the 
said  Neocbe  and  Togo  creeks  are  high  and  the 
flow  thereof  is  greater  than  is  necessary  for  or 
(ban  has  been  used  orappropriated  to  plaintift 
corporation  or  its  stockbolaers,  and  that  the 
waters  of  said  creeks  which  were  so  unused  and 
unappropriated  by  said  plaintiff  or  its  stock- 
holders have  been  used  and  appropriated  by 
defendants.  That  whatever  rights  In  and  to 
tbe  waters  of  said  creeks  are  owned  or  held  by 
the  said  defendants,  the  same  an  secondary  and 
servient  to  the  rights  of  plalnttfl. 

"That  before  tbe  commencement  of  thia  ac- 
tion the  stoekholdera  of  plaintiff  corporation 
by  theit  several  deeds  in  writing  conveyed  to 
plaintiff  corporation  all  their  several  rigbts, 
titles,  and  interests  in  and  to  the  watere  of 
Neocbe  and  Togo  creeks  In  trust,  as  hereinbe- 
fore staled,  and  tbe  plaintiff  corporation  Is  now 
(he  Ic^  owner  and  hiAder  of  said  watera  and 
of  the  rights  therein  and  has  the  primary  right 
10  use,  control,  *and  divert  the  same  in  [112 
tbe  manner  and  to  the  eiteot  as  hereinbefore 
set  forth." 

The  court  also  filed  its  conclusions  of  law, 
and  these  were  embodied,  in  effect,  in  tbe  fol- 
lowing decree,  entered  Felmiary  14, 1891: 

'*It  is  ordered,  adjudged,  ana  decreed  that 
the  plaintiff,  Salina  Creek  Irrigation  Com- 
panv,  is  entitled  to  the  use  and  appropriation 
of  ail  tbe  waters  fiowing,  or  to  flow  through, 
or  in  those  certain  creeks  known  as  Togo  and 
Neocbe  creeks,  in  Sevier  county,  Utah  terri- 
tory, during  the  period  from  tbe  15th  day  of 
June  to  the  Ist  day  of  November  In  each  and 
evervyear;  that  the  said  plaintiff  ii  also  en< 
titled  to  the  use  and  appropriation,  for  culinary 
and  domestic  purposes  and  for  the  purpose  of 
watering  animals,  of  so  much  of  tbe  waters  of 
said  creeks  as  it  may  need  or  require  to  use 
during  tbe  period  from  the  1st  day  of  Novem- 
ber to  the  1st  day  of  April  following  of  each 
and  every  year,  and  that  it  is  entitud  to  the 
use  and  appropriation,  for  culinary  and  do- 
mestic use,  and  for  tbe  watering  of  stock  and 
for  agricultural  purposes,  of  water  from  said 
creeks  during  the  period  from  April  Ist  to  the 
ISth  of  June  of  each  and  every  year,  and  that 
duringtbelMt-named  period  tbe  said  defendants 
are  also  entitled  to  tbe  use  of  a  portion  of  tbe 
waters  of  said  creek;  and  it  is  further  ordered, 
ad  iudged,and  decr^d  that  the  said  defendants, 
Salina  Stock  Company  and  £.  A.  Ireland,  and 
each  of  tbem,  and  tbeir  and  each  of  tbeir  serv- 
ants, agents,  and  employees,  be,  and  tliey  are 
hereby,  perpetually  enjoined  and  forbidden 
from  in  any  manner  using  or  diverting  any  of 
the  watera  of  said  Togo  and  Nenche  creeks 
during  the  period  from  the  15th  day  of  June 
until  the  1st  day  of  November  in  each  and 
every  year,  so  as  in  an^  manner  or  to  any  ex- 
tent to  injure  the  quality  or  lessen  tbe  flow  of 
said  streams  or  either  of  tbem  into  Salina  creek; 
and  said  defendants  and  each  of  ihcm  are  fur- 
ther restrained  and  enjoined  from  in  any  man- 
nerdiverting,  using.or  appropriating  the  watera 
of  said  creeks  during  the  period  from  the  tst  day 
of  November  until  tbe  1st  day  of  April  follow- 
ing of  each  aad  every  year  so  as  In  any  man- 
ner to  deprive  tbe  said  plaintiff  corporation  or  its 
stockholders  of  the  useof  sufficient  *of  1113 
tbe  wateraof  said  creeksfor  culinary  and  domea- 
tic  purposea,  and  for  the  watering  of  stock. 
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And  Bald  defcDdaots  and  each  of  them  are 
furiber  perpetually  restrained  and  enjoined 
from  lo  any  manner  using  the  waters  of  said 
creeks  or  either  of  them  during  any  portion  of 
the  year  or  at  all  so  as  In  any  manoerto  lessen, 
Injure,  or  deteriorate  the  natural  quality  there- 
of." 

The  defendants  moved  for  a  new  trial,  and, 
tbeir  moUo'  having  been  overruled,  they  ap- 
pealed to  the  supieme  court  of  the  said  terri- 
tory, asBicrniog  as  error,  among  other  things, 
that  there  was  no  evidence  to  justify  the  flnd- 
inir  aod  decree  of  the  trial  court,  and  tiiat  the 
decree  was  so  uncertain  that  the  rights  of  net- 
therof  tbe  parties  could  beascertafoedanderlt. 

The  said  sapreme  court  beard  and  decided 
the  case,  and  on  September  IS,  1893,  filed  its 
opinion  therein,  which,  after  discussing  the 
evidence  as  it  appeared  in  tbe  defendants'  state- 
ment on  motion  for  a  new  trial,  observed  that 
It  was  shown  thereby  that  In  tbe  year  1878  tbe 
defendants  or  tbeir  grantors  diverted  a  portion 
of  the  waters  of  Togo  and  Neocbe  creeks  sev- 
eral miles  above  Sslina,  aod  continued  aucb 
diversion  during  the  spring,  summer,  and  fall 
of  each  year  up  to  the  Ume  thla  action  was 
commenced,  for  alock-ialslng and  culinary  pa^ 
poses,  and  for  the  purpose  of  irrigating  land 
on  tboee  tributaries;  that  those  two  streams 
famished  about  one  third  of  tbe  waters  of  Sa- 
line creek,  and  emjitied  into  it  above  tbe  land 
irrignied  by  tbe  plaintiff;  that  although  a  num- 
ber of  tbe  grantors  of  the  plaintiff  company 
were  residents  of  Salloa  and  appropriators  of 
water  from  Sallna  creek  prior  to  tbe  time  of 
the  appropriation  by  the  defendants'  grantors 
of  tbe  waters  of  Togo  and  Neocbe  creeks,  do 
specific  rights  with  relation  to  the  waters  of 
Saltna  creek  existed  in  all  the  grantors  of  the 
plaintiff  prior  lo  the  time  when  tbe  defendants 
or  their  grantors  appropriated  water  from  Yogo 
and  Neocbe  creeks;  that  the  plaiotlff'sgrantors 
did  not  make  appropriation  of  all  the  Whters 
of  Salina  creek  prior  to  tbe  time  when  defend- 
ants'grantors  appropriated  nearly  all  the  wa- 
ters oT  Yogo  and  Neocbe  creeks  (n  1878.  Tlie 
opinion  then  proceeded  as  follows: 
1 14]  *"  Without  entering  Into  a  discusrioo  of 
the  other  questions  presented  hy  the  record,  we 
are  satisfied  from  the  facts  shown  thai  tbe  ap- 
pellants Ldefendants]  are  eqtitled  to  the  ase  of 
more  water  than  is  awarded  them  In  tbe  decree 
of  the  court  below  and  that  said  decree,  as  well 
as  tbeflndlngs  offsets,  should  be  modified  and 
made  more  certain  so  as  to  settle  tbe  whole 
controversy  between  the  parties;  Beetle  it  so 
that  it  may  be  ascertained  with  reasonable  cer- 
tainly how  much  tbe  court  has  decreed  in  fa- 
vor of  either  party  without  a  resort  to  further 
proceedings.  Tbfs  should  be  done  upon  tbe 
proofs  taken  in  the  case  without  the  necessity 
of  awarding  a  new  trial.  Tbe  respondent 
[plaintiff]  should  be  entitled  to  tbe  use  and  ap- 
propriation of  all  the  waters  flowing  or  lo  flow 
throuirh  <a  in  Yogo  and  Neocbe  creeks  during 
the  period  from  and  including  the  16th  day 
of  June  to  tbe  Ist  day  of  November  In  each 

J ear.  except  that  during  twenty-four  hours  of 
louday  of  each  week  during  (bat  period  tbe 
apnellanis  sbouM  have  the  exclusive  use  of  one 
half  of  ibe  waters  flowing  through  Yogo 
cteek,  and  tbiU  during  twenty-four  hours  of 
Fridaor  of  each  week  daring  that  period  the 
82 
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appellants  should  have  the  exclusive  use  of  one 
half  of  the  water  flowing  through  Neoche 
creek  for  farming,  grazing,  stock  raising,  and 
culinary  purposes,  and  that  during  all  ludi  pe- 
riod the  appellants  should  also  have  the  right 
to  use  the  waters  of  both  such  creeks  as  mar 
be  necessary  for  watering  stock  and  for  culi- 
nary purposes  only,  and  that  from  and  In- 
cluding the  1st  day  of  November  to  the  ISth 
day  of  June  in  each  aod  every  year  the  said 
respondent  should  be  entitled  to  the  use  and  ap> 
propriatlon  of  such  waters  of  Yogo  and  Neoche 
creelu  as  It  but  need  for  cuUnary  and  domes- 
tic pnrposei  and  fw  watering  etodk  and  agri- 
cultural purposes,  not  exceeding  one  half  of 
the  waters  flowing  through  such  creeks,  and 
that  during  tbe  same  period  last  stated  tbe  ap- 
pellants shall  be  entitled  to  ose  and  appropriate 
such  waters  of  Yogo  and  Neoche  creeks  as  ft 
in«y  need  for  the  same  purpose,  not  ezoeed- 
Ing  cme  half  of  the  waten  flowing  thnngb 
such  creeks,  and  each  par^  should  w  eDjolned 
from  interfering  with  tbe  ri^ti  of  the  other 
under  such  decree." 

Tbe  court  entered  a  judgment  remanding  the 
case  to  the  said  ^district  oourt  with  dtreo>[  1 1ft 
tlons  to  modify  the  decree  and  findings  thwdn 
In  conformity  with  the  foregoing  opinion. 

Tbe  Salina  Stock  Compaoy  and  Elwio  A. 
Ireland  (defendants  In  the  district  court  and 
appellants  In  the  said  supreme  court)  there- 
upon appealed  to  this  court,  alleging  that  the 
said  supreme  court  erred  in  vacating  the  find- 
ings of  the  district  court,  and  rendering  judg- 
ment on  evidence  taken  at  the  trial  below. 

Mr.  C.  W.  Bennott  for  appellants. 
Mr.  j.  Ifc  Rawlins  for  appellee. 

Mr.  Justice  Shiru  delivered  the  opinion  of 
tbe  court: 

The  single  question  presenifed  in  this  record 
Is  tbe  ruulsTity  of  the  action  of  the  supreme 
court  of  the  territory  of  Utah  In  rraderiog 
Judnaent  as  follows: 

''This  cause  having  been  heretofore  argued 
and  submitted,  and  the  court  being  sufBciently 
advised  thereon,  it  Is  now  here  considered,  or- 
dered, and  adjudged  that  the  judgment  of  tbe 
district  court  therein  be  and  the  same  is  hereby 
modified  and  this  cause  is  remanded  back  to 
said  district  court,  with  directions  to  modify 
the  decree  and  findings  therein  in  conformity 
with  tbe  opinion  of  this  court." 

That  portion  of  the  opinion  of  tbe  supreme 
court  wblch  was  parncularlv  directed  lo  a 
modification  of  the  decree  of  toe  district  couit 
was  in  the  following  terms: 

"Without  entering  into  a  dlscusstoo  of  tbe 
other  questions  presented  by  tbe  record,  we 
are  satisfied  from  the  facts  shown  that  tbe  ap- 
pellants axe  entitled  to  the  use  of  more  water 
than  is  awarded  them  in  tbe  decree  of  the  court 
below,  and  that  tbe  decree  of  tbe  court  below, 
as  well  as  the  findings  of  facts,  should  be  mod- 
ified and  mads  more  certain,  so  as  to  settle  the 
whole  controvert  between  the  parlies;  settle 
it  BO  that  it  may  be  ascertained  with  reasonable 
certainty  how  much  tbe  court  has  decreed  In 
favor  of  either  perty,  without  a  resort  to  fur- 
ther proceedings.  IIiIb  should  be  done  upon 
tbe  proofs  *taken  in  tbe  case  without  the[  1 19 
necessity  of  ivarding  a  new  trlaL" 
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Wlietber  tbte  decree  wu  to  fu  flcftl  u  to  be 
the  sabject  of  an  appeal  to  tbis  court  might  be 
qaestioDsble,  But  netther  of  tbe  parties  bave 
stjggeated  lach  a  qaestioii,  and  we  8ba1)  a&- 
aume  that,  reading  the  decree  In  the  light  of 
the  orinloo,  U  may  be  regarded.  If  nnreTened, 
m  a  flnal  dtopositioD  of  tiie  coDtroTersy; 

We  are  tberefore  aaked  to  revene  %  flnal 
decree  of  the  supreme  court  of  the  territory  of 
Utah,  la  aa  equity  case,  on  a  question  of 
practice.  Tbe  act  of  April  7.  1874  (18  Stat,  at 
L.  ST).  piOTides  that,  on  appeal  from  a  terri- 
torial court,  instead  of  the  evidence  at  large,  a 
•talement  of  the  facts  of  tbe  ease  in  the  nature 
of  a  special  verdict,  and  also  the  rulings  of  tbe 
court  on  the  admledtHi  or  rejectiou  of  evidence 
when  excepted  to,  shall  be  made  and  certified 
by  the  court  below,  and  transmitted  to  the 
soptenie  court,  together  with  the  transcript  of 
ite  prooeedinga  and  judgment  or  decree.  JXo 
ndi  statement  U  gtno  us  In  tltb  record,  nor 
are  any  of  the  rulings  of  the  trial  court,  In  tbe 
•d mission  or  rejection  of  evidence,  complained 
of.  But  tbe  sole  contention  Is  tbat  it  was  not 
competent  for  the  aupreme  court  to  modify  the 
flndtngi  of  fact  of  the  court  below  and  enter  a 
judgment  on  tbe  facta  as  thus  modified— tbat, 
if  dissatl^ed  with  tbe  findings,  tbe  supreme 
court  Bhonld  bave  sent  the  cause  back  for  a 
new  triaL  Several  Califorata  cases  are  cited, 
in  which  it  was  held  that  when  tbe  findings 
an  errooeooa  it  is  not  the  province  of  tbe  su- 
preme court,  on  appeal,  to  look  Into  tbe  evi- 
dence with  a  view  to  reform  tbe  findings,  and 
then  to  enter  a  judgment  in  accordance  with 
what  the  flndfam  ought  to  bave  been,  but  that. 
In  aoch  a  case,  the  supreme  court  will  reverse 
tbe  jjudgmeot  and  remand  the  cause  for  a  new 

Wbfle  it  Is  true  that  the  Code  of  Civil  Pro- 
oednre  of  California  la  In  similar  terms  to  that 
of  Ctah.  li  does  not  f<^low  tbat  tbe  courts  of 
the  latter  will  be  regulated  by  decisions  of 
California  oourta  In  constmlog  the  provisions 
of  tbe  Code. 

2  Utah  Comp.  Laws,  %  8000,  embraced  la 
tbe  Utah  Code  of  Civil  Procedure.  Is  as  follows: 
117  ]*'The  supreme  court  may  afflrm,*reverse. 
or  modify  any  judgment  or  order  appealed 
from,  and  may  direct  the  proper  judgment  or 
order  to  be  entered,  or  direct  a  new  trial  or 
further  proceedin^n  to  be  had." 

In  tbe  case  before  ua,  tbe  supreme  court  of 
Utah  bas  practically  intcrpreied  tbe  provision 
aa  authorizing  it  to  modify  tbe  findings  of  tbe 
court  below,  and  to  make  a  corresponding 
diaoge  in  tbe  judgment,  witbout  awarding  a 
new  trial.  Those  modificatiotu  of  tbe  finriinjES 
and  Indgment  were  favorable  to  the  defend- 
aata  in  the  trial  court,  who  took  tbe  appeal 
to  tbe  supreme  court  of  tbe  territory.  Tet 
they  are  the  parties  who  bave  appealed  to  us  to 
aay  that,  instead  of  amending  tbe  decree  in 
the  manner  It  did,  tbe  court  should  have  re- 
versed the  judgment,  and  directed  a  new  trial. 

A  aomewhat  similar  question  was  raised  in 
the  case  of  PtringfOom  t.  Cain^  99  U.  8.  610 
421],  which  was  likewise  an  appeal  from 
tbe  supreme  court  of  Utah.  There  the  supreme 
court  of  the  territory  set  aside  tbe  findings  of 
the  trial  court,  and  directed  a  decree  on  tbe 
evidence,  at  tbe  time  making  its  own  findiogs 
Ixom  tbe  eTtdesce;  aud  tUi  court  refused  to 

m  U.8. 


disturb  tbe  decree  of  tbe  supreme  conrt,  saying: 
"Witbout  undertaking  to  decide  what  would 
be  the  proper  practice  in  an'  ordinary  civil  case 
when  tbe  judgment  is  reversed  and  a  new  trial 
was  refused  in  tbe  district  court,  we  am  clearly 
of  the  opinion  tbat  In  a  suit  like  this,  when  aU 
the  evidence  is  before  the  supreme  ooort  tbak 
could  be  considered  by  tbe  district  court  if  the 
case  should  be  sent  back.  It  Is  proper  for  the 
supreme  court  Itself  to  state  the  facts  established 
by  tbe  evidence,  and  render  tbe  judgment 
which  ought  to  have  been  rendered  by  the  dis- 
trict court. 

(?ray  v..  Hom>  106  U.  8.  IS  pTT:  084],  was 
likewise  an  appeal  from  tbe  supreme  court  of 
tbe  territory  of  Utah.  There  ifae  supreme 
conrt  on  appeal  bad  reversed  tbe  judgment  of 
a  district  court,  set  aside  tbe  findings  of  that 
court,  and,  without  itself  making  a  new  state> 
ment  (MF  fiwts  In  the  nature  of  a  mwdal  verdict, 
entered  a  final  judgment;  and  this  cotut  hdd 
tbat  such  reocnd  presented  nothing  for  our 
amlnatlnn,  ud  tbatconseqoently  the  judgment 
of  tbe  supreme  court  of  the  territory  must  be 
affirmed  on  appeal. 

*It  has  been  frequently  held  tbat  the  au[l  IS 
thority  of  this  court  on  appeal  from  the  supreme 
court  of  a  territory  Is  Ilmlied  to  determining 
wfaetberthe  court's  findings  of  fact  supportlta 
Judgment  or  decree,  and  whether  there  is  any 
error  in  rulings  duly  excepted  to  in  the  admission 
or  rejection  of  evidence.  San  Pedro  A  C.  Dei. 
A  a>.  V.  United  Statu,  146  U.  8. 180  [86: 914]; 
MnmmoA  Min.  Co.  v.  Salt  Lake  Foundry  <fi 
Maeh.  Cb.  ISl  U.  &  460  [88: 280];  IdaAo  d  0. 
Land  ImprOB.  (h.  r.  Bradbury,  189  d.  8.  014 
reS:  4861:  ffaut  v.  Vietoria  Copper  Min.  Oo.  160 
U.  8. 812  r^O  :  489].  Without  denying  tbe  au- 
thority of  this  court  to  find  error  in  tne  Judg- 
ment of  tbe  supreme  court  of  a  territory,  even 
in  passing  on  a  question  of  practice,  we  cer- 
tainly sbould  not  feel  inclined  to  exercise  such 
authority  unleaa  we  were  able  to  perceive  that 
Injustice  bad  been  done;  and  as  this  record  pre- 
sents  us  with  no  statement  of  tbe  facts  to  en 
able  us  to  determine  whether  *be  facts  found 
were  sufficient  to  sustain  the  Judgment  ren- 
dered, and  with  no  exceptions  taken  to  rulings 
in  the  admission  or  rejection  of  evidence,  there 
Is  nothing  here  which  we  can  examine.  It 
follows  that  the  ju^pment  the  tupreme  court 
tftktturHarg^maAmvetieondUqfirmed, 


MARTHA  BARNTTZ.  F^.  in  JSn., 

V. 

JOHN  li.  BEVERLY. 

<Bee  8.  C.  Ueporter's  ed.  U8-12&) 

State  stofttte  impairing  obUgation  of  eontrae^ 
forfcloeure  ef  mortgoffee — liabiUty  for  iai- 

L  A  state  statute  which  authorises  the  redemp* 
tlon  of  property  sold  upon  foreoloaure  of  a  mort- 


'SvrK.—Ai  tn  tbhat  louw  ore  void,  at  impairinoob- 
Ugo'ton  <tf  eontroeti,  see  note  to  Pletober  v.  Peok. 
8:183. 

Thatimpainna  remedvlmtpotn  obUaation  of  eon- 
tract*,  see  note  to  Louisiana,  Baoser,  v.  New  Or- 
ieansiMim 
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fine  where  no  rUtbt  of  tedempUon  preTiooslr 
ezlated.  or  wfalob  extends  the  period  of  redemp- 
tion beyond  tbe  ttnie  formerly  allowed,  canoot 
oonrtltutlonallr  apply  to  a  sale  under  a  mortgage 
executed  before  lu  panage. 

2.  A  itate  atatute  seeking  to  anbetttute  on  tbe 
forectoaureot  pre-existing  mortgagee  a  rlgbt  to 
•ell  the  premlsea  sabjeot  to  an  eeUte  or  ritrbt  of 
poMCMion  In  tbe  debtor  or  hla  alfeneea  for  eight- 
een months,  in  plaoe  of  the  right  toselltbemfree 
from  redemption,  la  an  Impalrmentof  the  oUlga- 
tion  of  the  oonuraot. 

R.  A  Itate  BtBtute  deetaring  that  real  esUta  aold 
on  foreclosure  of  a  mortirage  shall  not  again  be 
liable  for  sale,  for  aoybalanoe  doe  upon  the  Judg- 
ment or  decree  under  wbtob  it  waa  sold.  Impairs 
tbe  obligation  of  theoootiactof  fc|ge-eTle*lng 

[No.  888.] 

Submitted  April  IS,  1896.  Decided  Mag  28»189e. 

IN  ERROR  to  tbe  Supreme  Court  of  tbe 
Stale  of  Eansaa  to  review  the  judgment  of 


that  court  xerendag  the  lodgmeiit  of  tbe  Dto- 
trict  Court  of  Sbawaee  County.  Kaosas.  and 
directing  that  a  sberifl's  deed  ahotild  not  be  ex- 
ecuted to  the  purchaser  at  a  foreclomire  sale, 
but  that  a  certiflcate  of  purchase  should  be  given 
as  provided  for  by  chapter  109  of  the  Laws 
of  1898  of  Eaosas,  In  an  action  for  the  fore- 
closore  of  a  mortpige  brouicbt  by  Martha 
Bamttx,  plaintiff,  agtunst  John  L.  Beverly  tt 
at.,  defendants.  Btiened,  and  cause rananaed 
with  direction  for  further  proceedings. 

See  saowcaa»below.60Ejin.4«8,8tIi.B. 
A.  74. 

Statement  by  Mr.  Justice  SUtmi 
Oo  November  1.  1886,  George  A.  Elrtland 
executed  to  Martha  Bamits  several  promiBsoty 
notes,  covering  a  principal  debt  of  $1,500  and 
interest,  payable  semi-aDoually  for  five  yeara. 
at  tbe  rate  of  8  per  cent  per  aonam,  and  after 
*maturityat  tbe  rate  of  13  per  cent  per  [1 10 
annum.  Tbesenotes  weresecuredbya mortgage 


Ji$  to  ttriet  foredomirt  of  mortgage,  see  note  to 
dark  T.  Reyburn,  IB:  SU. 

iletroaetfve  laioa,  powercftuast  to  pom;  eoMffta- 
tfonaltttf.*  corutmetitm;  imtxttring  vuM  tlghtM; 
tchot  are  voted  riohU;  irutaneeu;  curative  and  eon- 
^trmoturv  statutes; 

Tbere  Is  ootbtog  Id  tbe  Oonstitutton  of  themittMl 
States  to  prohibit  the  several  states  from  paasiog 
retroactive  laws  so  lonr  as  they  do  not  Impair  tbe 
obli^tioo  of  contracts  or  partake  of  the  natureot 
ax  )jost/aeto  laws  or  bills  of  attainder.  Satterleev. 
MattbewBOO,  XI  U.8.«  Pet.  880(T:4S8);  Watson  v. 
Heroer,  88  U.  8.  8  Pet  t»  (8:  B78):  Charlea  BIrer 
Bridge  Proprs.  v.  Warrun  Bridge  Proprg.  88  U.  8. 11 
Pet.  638  (9: 820):  Baltimore  &  S.  B.  Co.  v.  NesMt,  61 
C.  B.  10  How.  8»  (IS:  48Bi;  Carpenter  t.  Fenn- 
aylvania,  68  U.  8. 17  How.  456  (15:  UD;  Locke  New 
Orleans.  71  U.  8.  4  Wall.  172  '10: 334i;  Drehman 
Stifle,  7S  U.  8.  8  Wall.  &06  (19:  506):  Bandall  v. 
Krleger.  M  U.  &  18  WaU.  187  (O:  ]»):  Beach  v. 
Woodhnll,  Pet;  act;  Albee  v.  Uaj,  t  Patoe,  74: 
People.  Pitta,  t.  tTlster  (^wotr  Hupera.  68  Barb.  85; 
Qrim  V.  Welseenberg  School  Dlst.  67 Pa.  4S8, 98  Am. 
■Vte.  t87:  Lane  v.  Nelson,  79  Pa.  407:  Wilson  v. 
BardflSty.  I  Ud.  Cb.  OS;  Reed  v.  Beall,  4S  Ulaa.  472; 
Bute,  Folsom.  v.  New  Orleaoa,  8t  la.  Ann.  908; 
State  V.  Sqalies,  98  Iowa,  840. 

But  retroactive  laws,  under  tbat  speclflo  name, 
are  forbidden  by  tbe  oonstlcudons  of  seven  states: 
Ctdorado.  Louisiana,  Missouri,  New  Hafaipsbire. 
Ohio.  Tennessee,  and  Tbxaa.  Be*  Blaolt,  Constltii- 
UoDsI  ProhibltJons,  1172. 

In  those  states  wbere  retroactive  laws  are  speeifl- 
oallrand  formallr  prohibited  there  erenevertbe> 
leas  certain  classee  of  statutes  of  that  obaraoter 
whiob  ate  held  valid  and  oonstttntlODal  as  b^ig 
•alutarr  and  whidesome  regulations  and  not  with* 
fn  a  Just  coDStruoUon  of  tbe  InhibltlOD.  Rich  v. 
Flanders.  8B  N.  H.  804:  Simpson  v.  C\tj  Sav.  Bank. 
06  N.  B.  466:  Ralrden  v.  Holden.  16  Ohio  8l  207: 
Curahoga  Fails  ReiU  B*tate  Trustees  r.  HeCaqKlVt 
tOhloSt  VSk  Butler  v.  Toledo.  6  Oblo  St.  225;  £an- 
don  V.  Oreen.  7  Humph.  180;  Wynne  v.  WjtDDe,  £ 
Swan,  406,  SS  Am.  Dec  66;  De  Cordova  v.  GalveetOD, 
4  Tex.  470;  Suttaerhind  v.  De  Leon.  1  Tex.  £60.  U 
Am.  Dea  100:  New  Orleans  r.  Gordevlolle,  18  La- 
Ann.  288;  New  Orleans  7.  Pouts.  14  La.  Ann.  866; 
Hughes  V.  Cannon,  2  Htimpb.  6W:  Morris  v.  State, 
GuBsett,  est  Tex.  T78;  Cbeenut  v.  Bbane.  16  Ublo,  609. 
47  Am.  Deo.  887;  Jonea  v.  Jones,  2  OverC  & 

Bat  whether  or  notretroaetlve  laws  are  speetaUr 
prohibited,  the  legtslatnre  oanoot  pass  any  law  de- 
Testing  settled  rliMs  of  propertr.  Bsosonv.  New 
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York,  10  Barb.  2S3;  Kenyoo  v.  Stewart,  44  Pa.  ITOt 
Boston  Frankllalte  Oo.  v.  Condlt.  10  N.  J.  Bq. 
804;  Coffln  v.  Rich.  46  He.  607.  71  Am.  Dea  6SB:  Htn- 
ton  V.  Hlatoa,  Pbtl.  L.  410;  Houston  v.  Bogle,  10 
Ired.  L.  406;  Commercial  Bank  v.  Chamber*.  • 
Smedes  ft  U.  9;  Paschal  V.  Perei,  7  Tex.  848;  Wrl^ 
T.HatBfa,SO.  Qxeene,9<;  Tiltoo  T.BwUt,  MXowa, 
78. 

But  suppose  that  a  retroactive  law,  wftboot  ooai> 
Ing  under  any  of  the  heads  already  adverted  to»  fa 
objected  to  on  the  ground  tbat  it  Is  contrary  to  tba 
spirit  of  tbe  Constitution  and  the  Implications  ne- 
oessarlty  drawn  from  It,  or  to  the  fundamentals  of 
Jnstlce  and  good  Rovemment,  or  to  tboee  cardinal 
ptinoiplea  of  tbe  social  compact  wbicb  antedate  all 
■aws,  and  enter  Into  the  very  framework  of  repre- 
*entatlve  government.  If,  in  the  particular  states 
tbere  eztots  no  problbltinn  atrainst  retroactive 
laws.  Is  It  within  the  province  of  tbejudlclary  to  de- 
clare such  ao  act  uneonstltutlonair  This  question 
is  t>y  no  means  free  from  doubt.  Bat  tbe  prepoa- 
derance  of  authoritr  returns  an  afflrmative  an- 
swer. Black.  Constitutional  Prohibitions,  I  IIT: 
RegenU  of  the  tTniverslty  v,  Williams.  0  Oill  *  J. 
866, 81  Am.  Dec.  72;  Welch  v.  Wadsworth.  SO  Oonn. 
140,  166.  n  Am.  Dea  280;  Ooeben  r.  Stoniosrton.  4 
Oonn.ai6i.10Am.  DealCU  Gsldar  v.  Bull,  8  U.  8.8 
Dall.  886  (1: 6(8);  Wilkinson  T. Letond.  27  V.  8.2  Feb, 
067  (7: 668):  Terretl  v.  Taylor.  18  U.  8.  9  Cranch,  48 
(8: 660):  Benson  v.  New  Tork.  10  Barb.  244;  Bowman 
r.  MiddletoD,  1  Bay,  258;  Sbarplees  v.  Fblladelphh^ 
a  Pa.  147,  161, 80  Am.  Dea  ISO;  Oool  t.  MoOloaker. 
2  Rawle.  800;  Bridgeport  T.  Housatoclo  B.  Co.  15 
Conn.  476;  Lonlsvllle  *  N.  B.  Co.  T.  DavldsoQ 
County  Court,  1  Sosed,  aSft  Oootor.Oonst  Una,  IM 
tt  mq. 

A  Statute  will  be  construed  aa  prospeotlve  and 
operating  in/uturo  only,  unless  tbe  Intention  of  the 
legislature  to  give  it  a  retroactive  effect  la  ex- 
pressed Id  language  too  dear  and  explicit  to  admit 
of  a  reaaonaUe  doubt.  AuSmordt  v.  Basin,  UB  U. 
&  eSQ  (26: 2621;  United  States  v.  Starr,  1  Hemp.  40B; 
Torrey  v.  Corliss,  83  He.  838;  OolBn  T.  Bloh,  45  V*. 
607,  71  Am.  Dea  660:  Atkinson  T,  Danlap,BO  He^ 
111;  Colony  v.  Dublin,  82  N.  H.  482;  Brlggs  v.  Hub. 
bard,  19  TU  86;  Hapgood  v.  Wbttman.  18  Mass.  404; 
Medford  V.  Laraed.  U  Mass.  815:  Oosben  v.  Stootng* 
ton,  4  Oonn.  200.  10  Am.  Dea  1X1;  Perkins  v.  Per> 
kins,  7  Conn.  866. 18  Am.  Dec.  120;  Plumb  v.  Sawyer, 
21  Conn.  861:  Hubbard  v.  Brainard,  86  Oonn.  676; 
State  V.  Smith.  88  Conn,  887;  Dash  v.  Tan  Cleeok, 
T  Johns.  4n,  6  Am.  Dea  801;  WatMns  v.  Height,  U 
Johns.  186:  Quackenbush  r.  Banks.  1  Denlo.  IMi 
Sayrs  v.  WIsdcv.  B  Wend.  051;  Bar  v.  tia«e^  85  Bsttk, 
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of  th«  nine  dale  npoo  a  quarter  aeetfoi)  of  land 
Id  Shawnee  county,  Kansai,  The  inlDClpal 
note  and  tbe  bst  note  for  Interest  not  having 
been  paid,  an  action  vaa  commenced,  on  Jan- 
nary  21,  1883,  io  the  district  court  of  Shawnee 
couoty  bj  Martha  Bamltz  to  recover  on  Bald 
unpaid  notee  and  to  foreclose  the  morigam. 
John  L.  Beverly  and  others  were  made  code- 
fendanta  with  Kirtland.  On  July  7,  1898.  a 
jodgonent  was  rendered  against  Kirtland  for  ibe 
ram  of  93,118.40  and  cost*,  aod  iwainsC  him 
and  the  otha  defendants  for  tbe  foreclosure 
of  the  mortgage  and  the  sale  of  tbe  mortgaged 
premises.  AppralaemeDt  having  been  waived, 
the  judgment,  purBuiog  the  laws  of  EaoBas, 
provided  for  a  stay  of  execution  fordz  months, 
and  that  interest  shotUd  ran  at  the  rate  of  13 
per  cent  per  annum.  Ob  Januaiy  9, 1894.  an 
order  of  sale  was  ismied,  and  on  February  12, 
1894,  the  mortgaged  property  was  sold  there- 
under at  sberffra  sate  to  Martha  Bamiiz  for  tbe 
aom  of  |2,000.   On  February  16,  1894,  a  mo- 


tion was  fil«i  Id  tbe  district  court  for  a  cm* 
flrmation  of  tbe  sale,  aad  this  motion  came  oo 
for  bearing  on  February  26, 1894.  when  Bev- 
erly appeared  aod  claimed  to  be  tbe  owner  of 
the  premises  by  virtue  of  conveyances  since  the 
date  of  the  mortgai^.  and  to  be  in  possession 
thereof  in  good  faith  by  a  tenaot,  and  asked 
tbe  conn  to  order  tbe  sheriff  to  execute  to  the 
purchaser  only  a  certificate  of  purchase,  aa 
provided  for  by  Kan.  Laws  of  1893.  chap. 
100.  The  sale  was  confirmed,  aod  Beverly's 
motion  was  overruled,  and  the  court  ordered 
that  the  sheriff  should  execote  to  the  pur- 
chaser. Martha  Bamlts,  a  deed  for  the  premi- 
ses. 

John  L,  Beverly  took  tbe  case  on  error  to 
tbe  supreme  court  of  tlie  state,  and  that  court, 
on  April  80^  1890^  affirmed  the  Judgment  of 
tbe  disirict  court.  A  motion  for  a  rehearing 
was  subsequently  allowed— the  membership  of 
the  supreme  court  having  been  in  the  mean- 
time changed— and  on  December  7,  189S,  the 


Mr:  New  Tork  *  O.  Hi  B.  Co.  v.  Tan  Horn,  G7  N.  T. 
mi  Jarvfs  V.  Jarris,  8  Bdw.  Cb.  4e3:  Ollpbaat  t. 
Smith.  $  Watts.  MB;  Bedfrnd  v.  ShilHng.  4  8erg.  * 
B.  401, «  Am.  Dec.  718:  Ogle  v.  Somenet  *  Ut.  P. 
Turn  p.  Bead  Co.  13  Berg.  A  B.  ZH:  Kenjon  v.  8t«ir> 
art.  U  Pa.  m;  Tyson  v.  Baliftuc  Twp.  Sobool  Dt- 
taotors,  61  Fa.  8;  Haler  v.  PhUaddpbta.  IB  Pa.  41k  8 
Am.  Bep.  1E8:  State.  Baker,  v.  Bcndder.  BN.  J.  L.  20B: 
Treelaod  v.  Bra[nbaU.»H.  J.  L.  1:  Bauirher  v.  Nel- 
son, 9  QUI.  2QS,  63  Am.  Dec  094:  Clark  v.  Baltimore, 
9  Hd.  £17;  WUUams  v.  Johnson,  80  Hd.  600,  B6  Am. 
Dee.  SIS:  HerwiDv.  Ballard,  NN.  CL  M:  Ss  ports 
Graham,  13  Bleb.  1m  8T7:  Davis  t.  IDoot.I  Bow. 
lMi8B.>  ISa.  28  Am.  Dec.  S&;  Qarretc  v.  Beaumont,  U 
Wm.  897:  Oron^  Succession,  S  Bob.  (La.)  601;  Slack 
V.  Harsvltle  A  L.  B.  Co.  la  B.  Htm.  ix  Allbyer  v. 
Btata,  ID  Ohto  BL  888:  Lewis  v.  Breckenrtdge^  1 
Blackf.  no,  12  Am.  Dea  188;  State  v.  Barbae.  8  Ind. 
XSB:  Aurora  A  L.  Tump.  Oo.  v.  Bolthouse.  7  Ind-  58; 
Oarrett  v.  Doe,  Wiggins,  2  Bl.  836. 30  Am.  Deo.  6G8: 
Gnard.  Bobloson.  v.  Rowan,  8  IIL  488;  Bruoe  v. 
Bchufler,  8 IIL  £81,  46  Am.  Deo.  447:  Thompson  v. 
Alexander.  II  111.  5k  Conway  v.  Cable.  8T  lU.  88, 87 
Am.  Dec  240;  BartrufT  v.  Bemey.  18  Iowa.  SS7;  Ben- 
nett V.  Fisher,  28  Iowa,  487;  State.  Parkitr,  t.  Tbomp* 
•on,  41  Ho.  !S:  State.  Btakeman,  v.  Hsya.  88  Mo.  &78; 
State.  Molx-riy.  v.  Vergoson,  88  Mo.  77;  State  v.  At. 
wood.  U  Wis.  4ieft  VoD  Schmidt  v.  Huntinfftoo,  1 
OsL  SB;  Tborae  v.  San  Fraaotooo,  4  OaL  187;  Coolevt 
Ooosi.  Llm.  370. 

And  wbere  tbe  retooactlve  enaraoter  of  a  statute 
Is oleaflr  Indicated  onHs  face,  and  alttaouirb  Ills 
free  trom  eonstltational  ot^eotloos.  yet  It  will  al- 
wayi»  be  subjected  to  tbe  moat  circumscritjlns  con- 
atniotlon  that  can  positMr  be  made  oooaistent 
yrtth  tbe  Intention  of  tbe  leglslatuce.  Hedger  v. 
Bemmator.  8  HeC  (Ky.)  865. 

To  a  statute  ezidldtJy  retroaotlTe  to  a  oertafo 
extent  snd  for  a  certain  purpose,  tbe  court  will 
not,  br  oonetruotlon,  glre  a  retroaotlre  operation 
to  any  sreater  extent  or  for  any  other  purpose. 
Ihatnee  Mfg.  Co.  v.  lAtbrop,  7  Conn.  6fia 

Tlie  legislature  bss  no  power  to  pass  a  law  Im- 
polrlag  rested  rights  of  property.  Benson  v.  New 
Tork.  10  Barb.  BO;  Boston  Frankllolie  Oo.  v.  Con- 
dlt,  19  N.  J.  Bq.  884:  Norman  7.  Heiat.  6  Watts  A  S. 
]7t,  40  Am.  Deo.  488:  Houston  v.  Bogle.  10  Ired.  L. 
488;  Commerolal  Back  v.  Chambers,  8  Smedea  St  H, 
8:  Paschal  Pares,  7  Tex.  848:  Cbesnut  v.  Sbane,  16 
Ohio.  too.  n  Am.  Deo.  887;  Wright  t.  Marsh.  2  Q. 
Greene,  94. 

A  statute  Is  not  objeotlonable  as  retrosctlre  t>e- 
esuse  It  purports  to  operate  on  prior  oontlngent  or 
qualllled  ngbta,  iHit  oalf  irtrare  tt  operates  to  de- 
US  U.8. 


vest  settled  and  vested  rights.  Osrke  v.  HoOeaij, 
»  Smedea  AH.  817. 

A  right  cannot  be  regarded  ss  vested.  In  tbe  oon- 
stltutlonal  sense,  unless  It  amounts  to  something 
more  than  sucb  a  mere  expeotatlon  of  future  beoe- 
flt  or  Interest  as  may  be  founded  upon  an  anttel. 
pated  eontlnnaooe  of  tbe  exIsHng  general  laws. 
HerrUl  t.  Sberhurne.  1  B.  818,  8  Am.  Dee.  68: 
Cooley,  Const.  Ura.  8G0. 

But  a  statute  rt-gulatlog  tbe  descent  and  dis- 
tribution of  property  cannot  be  so  modlOed  by 
Subsequent  enaetment  as  to  devest  estates  wbleb 
have  already  passed  to  the  heir.  Book  Hill  College 
V.  Jones.  47  Md.  1. 

Construction  of  a  will  must  depend  upon  tbe 
hiw  MS  It  stands  at  the  Ume  of  tbe  death  of  tbe  tes- 
tator: benoe  a  statute  passed  after  the  maklag  of  a 
will,  but  before  tbe  death  of  the  testator,  by  wtatoh 
the  common  law  In  tUs  respect  is  changed,  will 
operate  upon  the  will.  Loveren  t.  Lamprey,  £S  N. 
H.  484;  Blackmanv.  Gordon,  8  Blob.  Bq.  48, 44  Am. 
Dec.  m. 

3be  husband's  Interest  tn  tbe  wlieis  personsl^, 
owned  at  tbe  time  of  marriage.  Is  a  vested  rigbc 
which  cannot  be  disturbed  by  subsequent  legisla- 
tion. National  HetropoUlan  Bank  v.  Hits,  1 
Haokey,  111;  Hokmea  v.  HoIdks,  4  Barb.  885:  While 
V.  White.  5  Barb.  474;  Westervelt  v.  Gregg.  U  H. 
T.  208. 

But  it  Is  otherwise  as  to  bis  expectant  interest  In 
tbe  after-aoqulred  pereonalcy  of  the  wife;  tbis  Is 
not  vested  until  acquisition.  Wesrervelt  t.  Gregg, 
ftupra;  Norrls  v.  B^ea,  18  N.  T.  878!  Dunn  v.  Sar- 
gent, 101  Hsss.  888. 

Tenancy  by  tbe  curtesy  is  not  a  vested  right  until 
ttbas  become  initiate  by  tbe blrtb  of  aposslble  heir. 
Oooley.  Const  Llm.  861;  Strong  v.  Clem,  U  Ind.  87, 
74  Am.  Deo.  800:  Wyatt  v.  Smith,  85  W.  Ta.  8Ui 
Tong  V.  Marvin,  U  Mich.  80, 

The  wife  has  no  vested  rlxht  of  any  kind  to  dower 
In  the  estate  of  her  husband  Iwtore  his  decease;  and 
untU  that  event  her  right  may  be  modlded  or  abol- 
isbed  by  tbe  legislature.  Barbour  v.  Barbour,  48 
Me. »:  Talbot  v.  Talbot.  14  B.  I.  ST. 

When  a  party,  liy  statutory  provisions,  becomes 
entitled  to  recover  a  judgment,  tn  the  nature  of  a 
penally,  for  a  sum  greater  than  that  which  la  Justly 
due  to  htm,  tbe  right  to  tbe  amount  which  may  be 
recovered  does  not  become  a  vested  right  until 
Judgment  Is  obtained;  hence  arepeel  of  tbe  statute 
conferring  the  right  will  purge  all  nest  transa» 
tlons  of  their  penal  character  under  It,  nnleee  tbey 
have  already  passed  to  judgment.  Oriental  Bank 
V.  nesae.  18  He.  108;  88  Am.  Dec  lUl;  Pierce  v. 

95 


Digitized  by 


110,  130  BUFBKMS  COOBT  OW 

fluprrme  court  reversed  and  set  aside  its  previ* 
ous  deciBion  and  judgment,  rcTersed  tbe  judg- 
ment and  ruling  of  tbe  district  court,  and 
directed  that  a  sberiff's  deed  should  not  be  exe- 
1 20]cuted  to  the  purchaser,  but  that  a  'certifi- 
cate of  purcbase  should  be  giren,  as  provided 
for  by  Kan,  Iaws  of  180S,  cbap.  109. 

To  this  judgment  of  tbe  supreme  court  of 
Kansas  •  writ  of  error  was  sued  out  from  this 
court 

Chapter  109  of  the  Laws  of  1898  Is  u  fol- 
lows: 

"dec.  1.  After  sale  by  the  sheriff  of  any  real 
estate  on  eseruUon,  special  aecuUon,  or  order 
of  sale,  heshall.  If  tbe  real  estatesold  by  him  is 

not  subject  to  redemption,  at  once  execute  a 
deed  therefor  to  tbe  purcbaser;  but  If  tbe  same 
is  subject  to  redemption,  be  shall  execute  to  the 
purchaser  a  certificate  containing  adescriptlon 
of  the  property  and  the  amotut  of  money  paid 


Kimball.  9  He.  Si  S8  Am,  Deo.  m  ITolted  SUtee 
T.  Tbe  Beanor  ("Conflscatlon  Osees"),  7iV.  8.  T 
WaU.  4U  (19: 196);  Uoited  SUtes  t.  Tmen.  78  U.  8. 
U  Wall.  88  (90:  US):  West  Tror  lie  Dept.  t.  Ogden, 
B8  How.  Pr.  Sb  Bnide  r.  Onutc,  1  Web.  UO;  Wasb> 
bum  r.  FraDkUo,8BBarb.SBB;  Welofa  Wadtvortii, 
no  Oonu.  149.  n  Am.  Deo.  989;  Bank  of  St.  UarT*i  v. 
Bute.  U  Ga.  475:  Dow  Norrls,  4  N.  H.  U.  17  Am. 
Dec.  400:  Lakeman  w.  If  oote,  88  N.  H.  410. 

A  right  to  a  thceefoid  torfsitute  of  aU  the  Inter- 
eat  reserved  on  a  oontraoC  CO  aooount<tf  i»urT*is 
not  a  vested  righL  Farmelee  t.  lawreooe,  44  HI. 
408. 

When  the  period  preseritied  br  the  statute  of  Hm- 
Itatiooabasooee  mo,  so  as  to  oiA  off  the  remedy 
which  one  mbrbt  have  bad  for  tbe  reoovar?  of 
property  in  tbe  poaseasloo  of  aootber,  the  title 
to  tbe  property,  Irrespeotive  of  tbe  orlsinal  right, 
fa  regarded  in  law  aa  vested  In  tbe  possessor,  wbo  is 
entitled  to  tbe  sune  proteetfob  In  lespeot  to  It 
wblob  tbe  owner  Is  entitled  to  In  otbn  oasesi  A 
cubeequent  repeal  of  tbe  limitation  law  oould  not 
be  given  a  retroacttve  effect,  so  aa  to  disturb  thla 
title.  Itfsveetedasoompletelrandpateotlrandla 
aa  safe  from  lealalatlve  Inter ferenoe  aa  It  would 
have  been  If  It  had  been  perfected  to  tbe  owner  br 
Itrant  or  any  species  of  assuranoe.  Oooley,  Const. 
Llm.  86S. 

A  autute  abolisblDg  tenure  in  tall,  and  (Aanaing 
estatea  so  bald  into  estates  in  tee  simple.  Is  valid 
andoonstttatlonal.  DeHIU  T.Lookwood,8BbUobt. 
66. 

And  a  statute  making  Joint  heira  tcnsnta  in  com- 
mon may  ooDBtltntlonatly  embnoe  estatea  ezfsttnfr 
«t  Its  paseaae;  it  Impairs  no  veeted  righta,  but  ren- 
ders tbe  tenure  more  beneflcial.  Stevenson  V.  Cof- 
ferln.  90  N.  H.  IfiO;  Holbrook  v.  Flnnoy.  4  Haas.  507, 
8  Am.  Deo.  24S;  Annable  v.  Patch.  8  Pick.  383. 

Tbe  rifrht  ol  a  creditor  to  any  particular  remedy 
Is  not  a  vested  right.  Tbe  state  la  bound  to  afford 
aubetaDtlve  and  available  remedlea  to  tbe  auitors 
m  ber  courts,  but  do  party  can  olalma  rested  right 
In  tbe  permanence  ofapartloularayatemof  oourta. 
or  tbe  ooDilQuanoe  of  a  speoial  mode  of  procedure, 
or  the  perpetuation  of  any  remedy  or  remedial 
process  wblob  can  be  modified  or  abolished  without 
impairing  or  taking  away  tbe  right  Itself,  when 
public  policy  or  tbe  ooDveoIeoce  of  Justice  demanda 
a  change.  Black,  Oonatltutlooal  Froblbltlone,  I ISS; 
De  Cordova  v.  Qalveston,  4  Tez.  470;  Paaohal  r. 
Peres.  7  Tex.  848:  Balrdeo  V.  Bolden,  16  Ohio  St.  WT; 
Riob  V.  FlaDdera,aO  N.  H.  901;  Hentoball  v.  echmidtz, 
80  Ho.  454:  Bird  t.  Keller,  77  Me.  910;  Searcy  t.  Stubfaa, 
19  Om.  487;  Chaffe  v.  Aaron.  89  Ulss.  98. 

An  act  of  tbe  legislature  declaring  the  loterpre- 
tatloo  to  be  idaoed  upon  a  prevloua  statute,  is  not 
obligatory  npon  tbe  oourta  with  respect  to  tbe  ap- 
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inch  pnndiMer,  together  with  tbe  amooot  ol 
costs  np  to  said  date,  stating  that  unleas  redemp- 
tion is  made  within  eighteen  months  tbereafter, 
according  to  law,  tbat  tbe  purchaaer  or  his  heirs 
or  aadgos  will  be  entitled  to  a  deed  to  the 
same.  Hwided,  That  any  contract  in  any 
mortgage  i»  deed  of  trust  walTlog  the  r^ht  ot 
redemption  shall  he  noil  and  tom, 

"8ec.  3.  The  defendant  owner  may  redeeas 
any  real  property  sold  under  ezecation,  special 
execution,  or  order  of  sale,  at  the  amount  sold 
for,  together  with  intereat,  coeta.  and  taxes,  as 
provided  for  In  this  act,  at  any  time  wtthin 
eighteen  m<mth8  from  the  day  of  sale  as  heiefD 
provided,  and  shall  In  the  meantime  he  entitled 
to  the  poaaeasion  of  the  property;  bat  where 
the  court  or  judge  shall  find  tbat  the  landa  wad 
tenements  have  been  abandoned  or  are  not  oc- 
cupied is  good  faith,  the  period  of  redemption 
for  defemunt  owner  ahaU  be  dz  mooths  f nwi 


pHoatloQ  of  tbe  Orst  statute  to  tnmsaetloas  whiob 

occurred,  or  righu  of  action  which  aoorued.  prfoi 
to  the  second.  Union  IroqOo.  v.  Pleroe.  4  Bka, 
897;  ^sey  t.  Kendall.  48  Vt  9t:  Oreenongb  v. 
Greenoofb,  U  Fa.  484.  n  Am.  Deo.  88n  West  Braneh 
Boom  Oo.  Dodge.  81  Fa.S88:  Belser t. WiUam 
Ten  8av.  Fund  Aaso.  89  Pa.  181^  Dequtadre  r. 
Willtams.  ai  Ind.  444;  IfoUannlng  r.  Fsrrar.  48  Ifo. 
878;  Lincoln  ndg.  4  8ar.  Aaso.  v.  Geaham,  T  Neb. 
178. 

BetroaotlTe  tfedaratory  statotea  wtD  not  ba 

allowed  to  affeot  vested  rights.  lamlwrtaon  r. 
Hogan,  9  Pa.  99;  Haley  v.  Pblladelphia,  68  Pa.  46, 8 
Am.  Bep.  U8;  UoLeod  t.  Burrougbs,  9  Ga.  918. 

A  atatnte  wblob,  tveratlng  opon  facts  exiitinc 
at  tbe  time  of  its  passage,  attempts  to  Impose  upon 
one  person  a  debtor  duty  to  soother,  where  there 
was  no  rigbt  and  no  obligation  In  exlstenoe  before 
tbe  passage  of  the  act,  to  m  vlolatloo  of  tbeoonstl* 
tnUonal  prohlUtlonB.  Rjran  State,  Bller,ft  Nah. 
918;  Tmrie  T.  Brntera  BaUroad.  IS  N.  H.  8<7. 87  Am. 
Deo.  IfiS. 

But  where  a  moral  obligation  exlsta,  the  leglsla* 
tore  may  give  It  legal  effect  by  a  retroactive  statute. 
Lyeomlog  r.  Union,  U  Fa.  180^  08  Am.  Dea  618; 
Jeffeiaon  City  Gaslight  Oo.  r.  Clark  ('*Hew  OHeans 
V.  Clark"),  95 17.  8. 084  AH:  598). 

Curative  and  coaflrmatorj  statutes,  within  cer- 
tain limits,  are  valid  and  oonatitutional.  Cooler, 
Const.  Iilm.  871;  Oreenr.  Abraham,  48  Ark,  M)(  Bje- 
cbange  Bank  Tax  Oases,  81  Fed.  Bep.  88; 

If  the  Judicial  proceedings  wblob  tbe  eooflrma- 
tory  act  to  designed  to  remedy  were  absolutely 
void,  for  wantof  Jurisdiction  or  other  reason,  then 
the  attempted  cure  cannot  be  effected,  and  the 
righta  of  the  parties  must  atand  as  thay  were.  Ho- 
Daniel  v.  CorrelU  19  III.  2Se,  68  Am.  Dec.  887;  Denny 
V.  Hattnon,  9  AUen.  Ml.  79  Am.  Deo.  784:  Lane  v. 
Nelson,  TO  Pa.  407;  Klobarda  v.  Rote,  68  Pa.  949:  Pryor 
V.  Downey,  BO  Cel.  888,  U  Am.  Kep.  «se;  Israel  V. 
Arthur.  7  Colo.  8;  Sherwood  v.  Fleming.  98  Tez. 
Bupp.  406;  Wright  v.  Hawkins.  98  Tex.  489;  featman 
V.  Day.  79  Ky.  188;  Dnpy  Wlokwlre,  1  D.  Otip. 
937. 6  Am.  Deo.  790. 

But  In  oaase  wbere  the  jnrlsdlotlon  bas  attached 
and  there  bas  been  a  formal  defeot  io  tbe  proceed- 
ings, wbere  tbe  equity  of  tbe  party  is  complete  and 
all  tbat  Is  wanted  is  l^al  form.  It  is  within  the 
recognized  power  of  the  legislature  to  correct  such 
defeot  and  to  provide  a  remedy  for  tbe  l^ral  right. 
Lane  v.  Nelstm.  79  Pa.  407;  State,  Walter,  v.  Unloo, 
88  N.  J.  L.  860;  Belaby  v.  Bedlon.  19  Wla.  17;  Beach 
V.  Walker.  6  Conn.  197;  Booth  v.  Booth,  7  Coon. 
850;  Mather  v.  Chapman,  8  Conn.  Si;  Hannibal  *  St. 
J.  B.  Co.  V.  Uarion  Oonn^.  88  Ho.  9M. 

Statutes  passed  for  the  purpoeaof  healingdeCeds 
ta  the  aoknowtodgmsnts  of  ftlor  deads  or  othar 
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the  date  of  sale,  and  all  janlor  Hen  holdera 
■hall  be  entitled  to  three  months  to  redeem  after 
the  expiration  of  said  six  months." 

"Sec  33.  Real  eotate  onoe  sold  upon  order 
of  Bale,  special  necutlon,  or  general  elocu- 
tion aball  not  again  be  liable  for  aale  for  any 
balance  due  upon  the  judgment  or  decree  ub< 
der  which  the  same  is  sold,  or  any  Judgment 
or  lien  inferior  thereto,  and  under  which  the 
tK>lda  of  Buch  Ueo  bad  a  right  to  redeem 
within  the  fifteen  months  betdnbefore  pro- 
Tided  (or. 

"Sec  24.  The  bolder  of  the  certificate  of 
ISllpnrchase  aball  be  'entitled  to  prevent  any 
waste  or  destruction  of  the  premises  purchased, 
and  for  tbat  purpose  the  court,  on  proper  show- 
ing, may  issue  an  injunction;  or  when  required 
to  protect  said  premises  against  waste,  appoint 
and  place  in  charge  thereof  a  receiver,  who 
shall  bold  said  premises  until  sucb  time  as  tbe 


purchaser  is  entitled  to  ;i  deed,  and  shall  be  en- 
titled to  rent,  control,  and  manage  the  same; 
but  tbe  Income  during  said  time,  except  what 
is  necessary  to  keep  up  repairs  aad  prevent 
waste,  shall  go  to  the  owner  or  defendant  lo 
execution,  or  the  owner  of  Its  legal  title. 

"Bea  30.  The  provisions  of  this  act  shall 
apply  to  all  ssles  under  foreclosure  of  mort- 
gage, trust  deed,  mechanics'  lien  or  other  Hen, 
whether  special  or  general,  and  the  terms  of 
redemption  shall  be  the  same. 

"See.  26.  Tbe  sberifl  shall  at  once  make  a 
return  of  all  sales  made  under  this  act  to  the 
court;  and  this  court,  If  It  finds  the  proceed- 
ings tQgular  and  in  conformity  with  law  and 
equity,  shall  confirm  the  same  and  direct  that 
the  clerk  make  an  entry  upon  tbe  journal 
that  the  court  finds  that  the  sale  has  in  all  re- 
spects beeu  made  in  conformity  to  law,  and 
order  that  the  sheriff  make  to  the  purchaser 


•OBveranoes  or  ezoastnB  other  InfOrmalltleo  In 
telrexeoiition  or  reslstraUon,  are  oongUtuttonal. 
tlhesnot  T.  Oiane,  Ift  Oblo.  OOB,  47  Am.  Deo.  887;  Fer- 
srosoD  T.  WUllanu,  6B  Iowa,  717;  Brlotoo  r.  Seevers, 
12  Iowa,  389;  Barton  v.  Ho^lfl,  16  Oblo,  408;  Joaroea  j 
OlbaoD.  66  Pa.  67:  Bamet  v.  Barnet,  U  Bug*  *  R. 
n.  U  Am.  Dec.  616;  Haxey  T.  WIss,  SInd.  1;  Dolanr 
r.  Tllffbinan, «  OIU  *  J.  40. 

It  Is  said  that  If  tin  detects  In  tlw  deed  were  such 
as  to  render  It  positlTelr  loeflectnal  to  ooDver  the 
srantor's  title,  a  subeeqaent  curative  statute  would 
be  objectiooable  as  deprirlnir  the  party  of  his  prop- 
•c^wttbontdneinooeaBpZlaw,  BuasellT.Bomser, 
BOLSaii  Alabama  L.  Ins.  ft  T.00.V.  Bodkin.  88 
Ala.  00;  Octoo  v.  Noonan.  a  Wis.  1(0.  But  see 
Barnet  v.  Banet,  titpra;  Watson  Heroer,  88  U.  B. 
8  Pet.  88  (8:878):  Davis  v.  State  Bank,?  Iad.816; 
Deotad  v.  WaUle,  »  Cat  188;  Chisborn  v.  Paroell, 
11  Ohio  Bt.  OIL 

Bat  BDOb  statutes  eannot  be  allowed  to  alteot  the 
Tested  rlvUa  of  the  tbird  parties.  Cooler,  Const. 
Ltm.  878;  MelfffaeD  t.  StroDff,  6  Minn.  177, 80  Am. 
Deo.  mi  Oteen  v.  Drinker,  7  Watts  ft  8. 440. 

Statotea  are  vaUd  wbfoh  oonlirm  deeds  tliat  are  Ir- 
regular ODlrtbrooicta  an  Imperfeotcompllaooe  with 
tbe  peonllar  statutorr  provMons  aroTenilnff  the 
acknowledgments  of  married  women.  Jobnsoo  v. 
mcharrtson.  44  AriL  866c  Bamet  v.  Bamet.  U  Serg. 
*B.n;UAm.DeaSU:  BnsBrtl  ▼.  Bumaey.  06  lU. 
OOI;  Pearce  t.  Fatton.  7  B.  Ifon.  108, 4fi  Am.  Dea  01: 
Ooshom  ▼.  Paroell,  11  Ohio  SL  Ml;  Cbesnirt  v.  Bhane, 
UOblo.6B9.«  AB.I>eo.aa9';Dentaelv.  Waldte.00 
Cal.  188. 

Bat  If  Ae  invalfdttT  of  the  eonvsranoe'srises 
fromawantofpowerlnthegrantOTtooonver  the 
parttoular  estate,  and  not  from  anr  Informalltr  lo 
fu  ezecutton.  nor  merely  from  a  dlsabllttr  Imposed 
br  the  poUorof  tbe  law,  it  Is  not  In  tbe  power  of 
the  lectolatore  to  confer  retroaetlve  eOoaor  on  flie 
deed.  Black,  Oonstltatlonsl  Prohibitions.  I  sn: 
Sbonk  V.  Brown,  01  Pa.  8S0;  Boutsong  v.  Wolf,  86  Xo. 
174. 

Laws  passed  to  remedy  the  defective  execution 
of  pcrvera,  when  Intended  to  carry  ontthemanlfeat 
tntentloo  of  tbe  parties,  and  not  affeo tins  vested 
riffbts,  are  oonstltatioDaL  State  v.  Newark,  17  N. 
J.UU6. 

Tbe  lagialatare  has  oonstltnttonal  authority  to 
pasB  a  statute  sOeotlnK  the  execntloo  of  wffla,and 
to  alve  It  a  retrospective  ^eot  npon  testaments 
alreadyraadeattbetimeof  its  passage,  but  whloh 
have  not  yet  taken  affeot  by  the  death  of  the  testa- 
tor. Long  r.  Zook,  IS  Fa.  400;  American  Baptist 
lOasloDary  Union  v.  Peek.  10  Hloh.  841;  Loreren  v. 
Lamprey,  88  N.  H.  48I;  HcOarty  t.  Hoffman,  88  Fa. 
OPT:  Oreenongb  t.  Oteenodgb,  U  Pa.  400^  01 A  m.  Dec 
16t  ir«  8.        17.  a,  Book  41. 


607;  State.  H.  B.  Church  nnstees,  t.  Warren.  88  Hd. 
88^  Den,  Southard,  v.  Cental  B.  Oo.  86  N.  J.  L.  18. 

And  to  remedy  tbe  defeoUveexeroiBe  of  corporate 
powers.  Syracuse  City  Bonk  v.  Davis,  16  Barb.  ISo: 
UltcheU  V.  Deeds, «  HI.  416. 86  Am.  Dec.  881;  If  orris 
V.  State,  Ooasett,  88  Tax.  788;  Gardner  v.  Hanw,  80 
Tnd.  17;  Bchenley  V.  Oom.  86  Pa.  SO,  78  Am.  Deo. 858. 

And  to  cure  Irrerularities  and  detects  In  the  pre> 
vions  assessmenta  of  property  for  tazatloo  and  the 
levy  of  taxes  tbereon.  Boardman  v.  Beckwlth,  18 
Iowa.  888;  Mnsselman  ▼.  Losansport,  80  Ind.  088; 
Chamberlain  v.  Taylor,  80  Hun.  84;  Butler  v.  Toledo. 
5  Ohio  8c  Vbt  Strauoh  r.  Bboemaker,  1  Watis  ft  8. 
73Bt  Ifontgomery  v.  Ueredltb,  17  Pa.  48;  Walter 
Baoon,  8  Ibaa.  IStt  Looke  v.  Dane,  9  Haas.  800; 
Brevoort  v.  Detndt,  S4  U loh.  888;  State.  Doyle,  v. 
Newark.  84  N.  J.  L.  287. 

But  if  the  default  Is  In  the  nature  ot  tbe  tax  Itself, 
ft  eannot  be  obviated  by  subsequent  act  May  v. 
Boldrldge,  88  Wis.  80:  Cooley,  Const.  Llm.  88& 

Where  a  person  has  designed  and  attempted  to 
enter  into  a  particular  oontrsot,  but  has  failed  to 
bind  blmadf.  In  the  contemplatloo  of  the  law,  eltliar 
in  eonseqaenee  of  a  pnsonal  dlsablUty  on  bis  part, 
orof  oonsldentlonsof  apubbe  ptMey  existing  at 
tbat  time,  or  t>y  reason  of  the  neglect  of  some  legal 
formality  or  requirement,  be  cannot  oomplaln  of  a 
BubsequeDt  statute  validating  tbe  ocHntraot  and 
fixing  blaliabUlty.  BTeobanlcs**  W.lCntSav.  Bank 
ft  BIdg.  Asso.  Y.  Allen.  88  Ccmn.  87;  Andrews  v. 
Bussell,  7  Blackf.  474:  Orlmea  v.  Doe,  Sbute,  8 
Blaokf.  8T1:  Thompson  v.  Morgan,  6  Minn.  SSBS;  Par- 
mtiee  v.  Lawrenoe.  40  III.  881;  Curtis  v.  Leavltt.  IT 
Barb.  808;  State  v.  Norwood.  U  Ud.  186;  Gibson  v. 
HIbbara.18kDoli.flS:  Harrta  t.  Butledge,  18  Iowa, 
880. 67  Am.  De&  441;  Lewisv.  BfoBlvaln,  IS  Oblo. 847; 
Ktep  V.  Butchman,  14  Serg.  ft  B.  486;  Jefferson  City 
GasUgbt  Oo.  V.  <nartc,  06  U.  a.  «ti  0M:  681). 

Btatntea  uiUtorUng  etmrts  to  giant  dlvoross  for 
causes  ooourring  before  ttie  passage  ot  tbe  antluHh 
lalng  statutes,  and  which,  at  tbe  time  of  their  hap- 
pening, ramlabed  no  ground  for  tbe  dissolution  of 
the  marriage  relation,  are  not  objectionable  on 
aooount  of  tbetr  retroaotlve  operation.  Jones  v. 
Jones,  8  Overt.  8;  Berttielemy  v.  Johnson.  8  R  Hon. 
UQ,  88  AuL  Deo.  170;  Carson  v.  Canon,  40  Htaa.  840; 
West  V.  West,  8  Hast.  888;  Blgelow  v.  Bigelow.  108 
Haas.  00;  1  Bisbop.  Har.  ft  Dlv.  H  070, 080, 006. 700. 
See  Oaik  v.CIa^  10  N.  H.  887,  84  Am.  Dea  108; 
Cheeolaw  v.  Ghemlaw.  IS  N.  H.  80^  jarvlsT.  Jar^ 
8  Bdw.  Ch,  488;  Given  t.  Karr,  87  Ift.  SIX;  Sherburne 
V.  Sherburne.  8  He.  810;  0  Am.  ft  Bng.  Bnc.  lAw.  781. 

A  atate  may  constitutionally  pass  a  retroaotlve 
Uw  impairing  her  own  rlffhla.  Davis  v.  Dawes,  4 
Watta  ft  &  401;  LewlBT.  Toner,  40  Os.  AU;  Mayers 
V.  Byrne,  U  Ark.  8D0L 
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the  oertifictte  of  tale  or  deed  provided  for  In 
llofthtaut," 

Jfewn.  Homm  F.  2>onui«  D.  M.  Val- 
entin*. A.  A.  Qodard,  and  Leonaird  3.  Ferry 
for  plaintiff  In  error. 

Ue»$r$.  E.  A.  HcMnth  and  WUllMi  jf, 
Beott  for  defendant  in  error. 

lb.  Justice  ShirM  delivered  tbe  t^lnioD  of 
the  eoart: 

Ko  provldon  of  the  Coostitntloii  of  tbe 
TTolted  Btates  baa  received  more  frequent  con- 
rideration  by  this  court  than  that  which  pro- 
videa  that  Qo  state  shall  pass  aoylaw  impair- 
ing  tbe  oblieation  of  contracis.  This  very  fre- 
quency would  appear  to  have  leodered  it  diffi- 
cult to  apply  the  result  of  the  court's  delibera- 
tions to  new  cases  difCerinf?  somewhat  In  their 
facta  from  those  previously  considered. 
1 221  *This  record  discloses  that  in  the  present 
case  the  sapreme  court  of  Eansas  filed  two  opio- 
ioos,  in  which,  after  elaborate  reviews  of  the 
decisions  of  this  court,  opposite  concturions 
were  reached.  Tbe  case  was  twice  arifued 
and  decided.  On  the  first  hearing  a  majority 
of  that  court  held,  espressiag  its  vifws  in  an 
opinion  bj  Oblef  Justice  Horton.  tbit  Kan. 
Laws  of  1898,  chap.  109,  did  not  apply  to 
contracts  made  before  Its  passage,  and  that,  if 
It  did  60  apply,  the  law  was  void  as  respects 
prior  coDtraott,  because  it  impaired  their  ool^ 

tlODS. 

A  chann  In  the  membership  of  tbe  court 
having  taken  place,  a  rehearing  was  bad;  and 
It  waa  held  by  a  majori^  of  tbe  court,  speak- 
ing through  Chief  Justice  Hariin,  thnt  tbe  act 
in  question  was  applicable  and  valid  in  tbecase 
of  contracts  made  before  and  after  its  passage. 
Befierly  v.  BarniU,  G6  Eao.  461,  66  £an.  4tI6, 
81  li.  R.  A  74. 

It  li  the  last  dedsiott  which  is  brought  be- 
fore us  for  review.  In  so  far  as  it  construes 
the  act  to  be  applicable  to  prior  contracts,  we 
•re,  of  course,  bound  by  that  decision.  Wheth* 
er,  when  so  construed,  the  act  is  valid,  is  a 
question  open  for  our  consideration. 

Tbe  deasions  of  this  court  are  numeroos  in 
which  it  has  been  held  that  the  laws  which 
prescribe  tbe  mode  of  enforcing  a  contract, 
wlilcb  are  in  existence  when  it  Is  made,  are  so 
far  a  part  of  tbe  contract  that  no  changes  in 
these  laws  which  seriously  Interfere  with  that 
enforcement  are  valid,  because  they  impair  its 
obligation  within  tbe  meaning  of  the  Constit'i- 
tion  of  the  United  Sutes.  But  it  will  he  snffl- 
dent  f<»  our  present  purpose  to  mention  a  few 
only. 

Brotmn  v.  KitmU,  4S  U.  S.  1  How.  811  Ftl: 
148],  holds  that  a  state  law,  passed  subse- 
quently to  the  execution  of  a  mortgage,  which 
declares  that  the  equitable  estate  of  the  mort- 
gage shall  not  be  extinguished  for  twelve 
months  after  a  sale  voder  adeeree  in  chancery, 
and  which  prevents  uiy  sale  nnleas  two  thirds 
of  the  amount  at  which  (he  property  has  been 
valued  by  appraisers  shall  be  bid  therefor,  is 
within  the  clause  of  tbe  Constitution  of  tbe 
United  States  which  prohibits  a  state  from 
passing  a  law  Impairing  the  obligation  of  con- 
1231tracta.  In*tbisc88e,thecourtdealt with 
the  contention,  usually  made  on  these  occasions 
and  which  is  relied  on  liy  the  defendants  in 
•8 


error  in  the  present  case,  that  tbe  law  was  a 
regulation  of  tbe  remedy  and  did  not  diret  tly 
affect  the  contract;  and  Chief  Justice  Taner 
said: 

"Whatever  belongs  merely  to  the  lonedy 

may  be  altered  according  to  tbe  will  of  tbe 
state,  provided  tbe  alteration  does  not  impair 
the  obliftntioo  of  ibe  contract.  But  if  that 
effect  Is  produced.  It  is  immaterial  whether  it 
is  done  by  acting  on  tbe  remedy  or  directly  oo 
the  contract  Itself.  In  eltlwr  ease  it  is  pro- 
hibited by  theConstltutfoD." 

And  he  quoted  tbe  language  of  tbe  court  in 
Qrten  v.  BiddU,  21  U.  B.  8  Wheat.  76  [5:  566}. 

"It  is  no  answer  that  tbe  acts  of  Kentucky 
now  In  question  are  regulations  of  tbe  remedy 
and  not  of  the  right  to  Uie  lands.  If  these  acts 
BO  change  tbe  nature  and  extent  of  existing 
remedies  as  materially  to  impair  the  rlf^ts  and 
Interests  of  tbe  owners,  tbeyare  just  as  mucba 
violation  of  tbe  compact  as  U  they  directly  over- 
turnedhis  rigbtsana  interests.  .  .  .  If  the 
remedy  afforded  be  qualified  and  restrained  by 
conditions  of  any  kind,  the  right  of  the  owner 
may  Indeed  subsist  ana  be  acknowledged,  but 
it  is  Impaired,  and  rendered  Insecure,  accord- 
ing to  the  nature  and  extent  of  such  restric- 
tions." 

Proceeding  to  apply  these  principles  to  the 
case  before  him,  the  Chief  Justice  further  aald: 

"It  is  the  plaintiff's  absolute  and  undoubted 
right,  under  an  ordinary  mortfzage  deed,  if  tbe 
money  Is  not  paid  at  the  appointed  day,  to  go 
into  the  oonrt  of  chancery  and  obialc  its  or- 
der for  Uie  sale  of  the  whole  mortgaged  prop- 
erty (If  the  whole  Is  necessary),  free  and  dtt- 
charged  from  the  equitable  interest  of  the 
mortgagor.  This  is  his  right  by  the  law  of 
the  contract;  and  It  Is  the  duty  of  the  court  to 
maintain  and  enforce  It,  without  any  unreason- 
able delay. 

"When  tbls  contract  waa  made,  oo  statute 
had  been  passed  by  tbe  state  changing  the 
rules  of  law  or  equity  in  relation  to  a  contract 
of  this  kind.  None  such,  at  least,  has  been 
brought  to  the  notice  nf  the  court,  and  It  must 
therefore  be  'governed.and  tbe  rights  of  [124 
tbe  parties  under  it  meawred,  by  the  rules  as 
above  stated .  They  were  tbe  laws  of  IlUnots 
at  tbe  time,  and  therefore  entered  Into  the 
contract,  and  formed  a  part  of  it,  wltbout  anv 
express  stipulation  to  that  effect  in  the  deed. 
Thus,  for  example,  there  is  no  covenant  in  the 
instrument  giving  the  mortgagor  the  right  to 
redeem  by  paying  the  money  after  the  day 
limited  in  the  deed  and  before  he  was  fore- 
closed \sj  the  decree  of  tbe  court  of  chancery. 
Yet  no  we  doubts  his  right  or  his  remedy,  for, 
by  the  laws  of  the  state  then  in  force,  this 
right  and  this  remedy  were  a  part  of  the  law 
of  tbe  contract,  without  any  express  agree- 
ment by  the  parties.  So,  also,  the  rights  of 
the  mortgagee,  as  known  to  the  laws,  required 
no  express  stipulation  to  define  or  secure  them. 
They  were  annexed  to  tbe  contract  at  the  time 
it  was  made,  and  foimed  a  part  of  It,  and  any 
subsequent  law,  impairing  the  rights  thus  ac* 
quired.  Impairs  the  obligations  which  the  coo- 
tract  imposed. 

"This  brings  us  to  examine  the  statutes  of 
ninois  which  have  given  rise  to  this  contn^ 
ver^>  As  concerns  tbe  law  of  February  19, 
1641,  it  appeara  to  the  court  not  to  act  merely 

IflS  u.  s. 


Digitized  by  Google 


1895. 


B&kNITS  T.  BbTKKLT. 


MB  the  remedy,  but  dtrectly  upon  the  contract 
hwlf,  aDd  to  en^rart  upon  ft  new  eoDdllions 
Injurious  and  unjust  to  the  mortgagee.  It  de- 
clarea  that,  altbougb  tbe  mortgaged  premises 
ahcHild  be  sold  under  tbe  decree  of  tbe  court  of 
chancery,  yet  that  the  equitable  estate  of  the 
mortgagor  shall  not  be  eztiDKaished,  but  shall 
coDtiDue  for  twelve  mootbs  after  the  sale;  and 
it  moreover  f^ivea  a  new  and  Mket  estate,  which 
before  had  no  existence,  to  the  judgment 
creditor,  to  continue  for  fifteen  months.  It 
•ucb  rights  may  be  added  10  the  original  coo- 
tract  by  subsequent  legidaUoo,  it  would  be 
difficult  to  say  at  what  point  they  most  stop. 
An  equitable  Interest  io  the  premises  mav,  in 
like  manner,  be  conferred  upon  others;  and  the 
right  to  redeem  may  be  so  prolonged  as  to  de- 
prive the  mortgagee  of  the  benefit  of  bis  se- 
curity by  rendering  the  proper^  unsalable 
for  anything  like  its  value.  This  law  gives  to 
the  mortgagor  and  to  the  judgment  creditor  an 
'equitable  estatein  tbe  premises,  which  neither 
of  them  wonM  have  been  entitled  to  under  the 
original  contract;  and  these  new  Interests  are 
I25]*directly  aod  materially  in  conflict  with 
thoae  which  the  mortgagee  acquired  wfaen  tbe 
mortgage  was  made.  Any  such  modification 
of  a  contract  by  subsequent  legislatioD.  against 
the  conaeot  of  one  of  the  parties  unouestlonably 
fm pairs  its  obUgstiona,  and  b  prohibited  by  the 
Constitution." 

In  MeCraeken  v.  Eaywtrd,  48  U.  B.  S  How. 
606  ril:  897],  there  came  forcoosideraiion  tbe 
validity  of  a  law  of  the  state  of  Illinois,  provide 
log  that  a  sale  sbal)  not  be  mule  of  property 
levied  on  under  an  ezecutioo,  unless  it  should 
briog  two  thirdn  of  Its  valuation  according  to 
theopiolonoftbieehoaseholdera.  Tbeopinion 
of  the  court  was  pronounced  by  Ur.  Justioa 
Baldwin,  In  the  course  of  wblch  he  used  tbe 
following  language: 

"In  placing  the  obligation  of  oootracta  un- 
der tbe  protection  of  the  Oonstitution,  its 
ftamets  looked  to  tiie  essentials  of  the  contract 
more  tbao  to  the  form  and  modes  of  proceed- 
ing by  which  it  was  to  be  carried  into  execu- 
tion; annulling  all  slate  legislation  which  im- 
paired the  obligslion,  it  was  left  to  tbe  slate  to 
provide  and  sbupe  tbe  remedy  to  enforce  it. 

"Tbe  obligation  of  a  contract  consists  in  its 
Uoding  forae  on  tbe  party  who  makes  it. 
This  depends  on  tbe  laws  Inexiatence  wben  It 
1b  made.  These  are  necessarily  referred  to  in 
all  contracts,  and  forming  a  part  of  Uiem  as 
the  measure  of  the  obligation  to  preform  them 
by  the  one  party,  and  the  right  acquired  by 
the  other.  There  can  be  no  other  standard  "ay 
which  to  ascertain  the  extent  of  either  than 
thai  which  the  terms  of  tbe  contract  Indicate, 
according  to  Uielr  settled  legal  meaning. 
When  It  becomes  consummated,  the  law  &• 
fines  tbe  duty  and  tbe  right,  compels  one  party 
to  preform  toe  thing  contracted  for,  and  gives 
the  other  a  right  to  enforce  tbe  performance 
by  the  remedf^  then  In  forc&  If  any  sub- 
■equent  law  affect  to  diminish  the  dnty,  or  to 
impair  tbe  right,  it  necessarily  Hears  oo  the 
obugatton  of  the  contract,  in  favor  of  one  party 
to  the  lojary  of  the  other;  hence  any  law, 
which  in  Its  operation  amounts  to  a  denial  or 
obstruction  of  the  rights  accruing  by  a  con- 
tract, though  professlog  to  act  only  on  the 
remedy,  is  dire^ly  obno^ns  to  tbe  prohibition 
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of  the  CoDStitution.  .  .  .  Tbe  obligation  of 
the  contract  between  the  parties,  in  thlscase-was 
to  perform  tbe  promises  *aad  undertak-  [126 
iogscontalned  therein;  the  rigbtsof  the  plaintiff 
were  to  damages  for  tbe  breach  thereof,  to  bring 
suit  and  obtun  a  judgment,  to  take  out  aiM 
proaerule  u  execution  against  the  defendant 
till  the  judgment  was  satisfied,  punaant  to 
tbe  existing  laws  of  Illinois.  .  .  .  Any 
subsequent  taw  wbich  denies,  obstructs,  or  im- 
pairs this  right,  by  superadding  a  condition 
that  ttiere  shall  be  no  sale  for  any  sum  less  than 
tbe  value  of  tbe  property  levied  on,  to  be  aa- 
ceriained  by  appraisement,  or  any  other  mode 
of  valuation  tban  a  public  sale,  affects  the 
obligation  of  the  contract  as  much  In  the  one 
case  as  the  other,  for  it  can  be  enforced  only 
by  a  Bale  of  the  defendant's  property,  aod  the 
prevention  of  sach  sale  is  the  denial  of  a  right. 
The  same  power  in  a  state  legislature  may  be 
carried  to  any  extent,  If  it  exists  at  all;  it  may 
prohibit  a  sale  for  less  than  the  whole  appraised 
value,  or  for  three  fourths,  or  ninetentbs,  as 
well  as  for  two  thirds,  for  if  tbe  power  can  be 
exercised  to  any  extent,  its  exercise  must  be  a 
matterof  uncontrollable  discretion,  in  passing 
laws  relating  to  tbe  remedy  which  are  regard- 
less of  tbe  effect  on  tbe  right  of  the  plaintiff." 

In  Howard  v.  At^fiM.  6B  U.  S.  S4  How.  461 
[16:  788],  a  statute  of  tbe  state  of  Alabama  au 
thorlzing  a  redemption  of  mortgaged  property 
In  two  years  after  the  sale  under  a  decree,  hy 
bona  fide  creditors  of  tbe  mortgagor,  was  held 
unconstitutional  and  void  as  to  sales  made  nn- 
der  mortgages  executed  prior  to  the  enactment 
It  was  contended  that  the  law  did  not  affect 
tbe  mwtgsge  cmtract,  but  only  enlarged  the 
time  at  the  completion  of  which  the  purchaser 
at  the  mortgage  sale  would  acquire  an  inde- 
feasible title,  and  that  tbe  new  law  only 
operated  as  between  the  purchaser  and  bona 
fide  creditora  of  the  mortgagor.  But  this 
jonrt,  tbroogh  Mr.  Justloa  Nelson,  recognized 
tbe  cues  of  Bronmm  Kinsie,  43  U.  S.  1 
How.  811  [11: 143],  and  UcOraAen  T.  Ba^ 
ward,  48  XT.  S.  2  How.  608  [11:  897],  as  appli- 
cable to  and  deciciive  of  tbe  case. 

Brina  V.  Sart/M-d  F.  Int.  Oo.  99  U.  8.  627 
[24:  858],  Is  worthy  of  notice,  because  in  that 
case  the  court  bad  occasion  to  apply  tbe  prin- 
ciples of  previous  cases,  announced  in  protec- 
tion of  tbe  rigbts  of  creditors,  to  the  case  of  a 
mort^gor  wbose  land  had  been  ordered  by 
tbe  circuit  court  of  the  United  States  for  the 
northern  district  of  Illinois  to  an  immediate 
sale.in  'disregard  of  a  law  of  a  state  in  ex-[127 
istence  at  the  time  the  mortgage  was  executed, 
which  allowed  to  the  mortgagor  twelve  months 
to  redeem  after  a  sale  under  a  decree  of  fore- 
closure, and  to  his  judgment  creditor  three 
months  after  that. 

The  view  of  the  trial  court  was  that  remedy 
of  an  immediate  sale,  by  decree  of  the  circuit 
court  of  the  United  States  sitting  in  equity, 
was  not  affected  by  the  state  statute.  But  this 
court  held,  tbrougli  Mr.  Justice  Miller,  that  all 
the  laws  of  a  state  existing  at  the  time  a  mort- 
gage or  any  other  contract  is  made,  wbich  af- 
fect the  rights  of  tbe  parties  to  the  contract, 
enter  into  and  I}ecome  a  part  of  it,  and  are  ob- 
ligatory 00  all  courts  which  assume  to  give  a 
remedy  00  such  contracts— that  the  construe- 
Uon,  validitj,  and  effect  of  ointracta  are  gov- 
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enied  tj  the  place  where  they  are  made  and 
are  to  be  perfociued,  If  that  be  the  same— that 
it  iB  therefore  said  that  these  laws  enter  Into 
and  become  a  part  of  the  contract  In  the 
oidnion  it  was  said: 

"There  Is  no  doubt  that  a  distinction  has 
been  drawn,  or  attempted  to  be  drawn,  between 
such  laws  as  regulate  the  rights  of  the  Nrtles, 
and  such  as  apply  only  to  the  remedy.  It  may 
be  conceded  that  in  some  cases  such  a  distinc- 
tion exists.  In  the  recent  case  of  Tennetiee  t. 
JSneed,  «6  IT.  8.  69  [24:  610].  we  held  that,  so 
long  as  there  remained  a  sufficient  remedy  on 
the  contract,  an  act  of  the  legislature,  cbang- 
in^r  the  form  of  the  remedy,  did  not  impair  the 
obligation  of  the  contract.  But  this  doctrine 
was  said  to  be  subject  to  the  limitation  that 
there  remained  a  remedy  which  was  complete, 
and  which  secured  all  the  substantial  rights  of 
the  par^.  At  all  events,  the  dedsioos  of  tbia 
coort  are  numoous  that  the  laws  which  pre- 
•cribe  the  mode  of  enforcing  a  contract,  which 
are  in  existence  when  it  Is  made,  are  so  far  a 
part  of  the  contract  that  no  changes  In  these 
laws  which  seriously  Interfere  with  that  en- 
forcement  are  valid,  because  they  impair  its 
obligation  wUbln  the  meaning  of  the  Constitu- 
tion of  the  United  States." 

The  learned  justice.  In  enforcing  his  srga- 
ment,  quoted  largely  from  the  opinion  of  Chief 
Justice  Taney  in  the  case  of  Bronaon  v.  Kimie, 
tupra,  as  expressing  truly  "the  sentiment  of 
128]  the  *court  as  It  was  then  organized,  as  It 
Is  organized  now,  and  as  the  law  of  the  case." 

These  principles  were  applied  in  the  case  of 
aeibert  r.  United  8tate$,  m  V.  8.  S84  [80: 
11681,  where,  after  dting  Bronmn  t.  Sintie, 
Mupra;  United  States  v.  Quincy,  71  U.  8.  4 
Wall.  585  [18:  4031,  and  Louiiiana  r.  New  Or- 
leans, 103  U.  8.  2I&  [26: 183],  as  declaring  the 
settled  doctrine  of  this  court  that  "the  remedy 
subsisting  In  a  state  when  and  where  a  con- 
tract la  made  and  is  to  be  performed  is  a  part 
of  Its  ohlintkm,"  the  court,  through  Mr.  jus- 
tice Hatthews,  held:  That  the  legislature  of 
Sllssouri  having,  by  the  act  of  March  28,  1868, 
to  facilitate  the  construction  of  railroads,  en- 
acted that  the  county  conrt  should,  from  time 
to  time,  levy  and  cause  to  be  collected,  in  the 
same  manner  as  county  taxes,  a  spedu  tax  In 
order  to  pay  the  Interest  and  {wtncipal  of  any 
bcmd  which  might  be  issued  by  a  municipal 
corporation  in  ue  state  on  account  of  a  snh- 
scription,  aothorlzed  by  the  act,  to  the  stock 
of  a  railroad  company,  which  tax  should  be 
levied  on  all  the  real  estate  within  the  town- 
ship making  the  subscription,  in  accordance 
with  the  valuation  then  last  made  by  the  county 
assessor  for  counly  purposes,  it  was  a  mat^t 
part  of  this  contract  that  such  creditor  ibould 
always  have  the  right  to  a  special  tax  to  be 
levied  and  collected  in  the  same  manner  as 
county  taxee  at  the  same  time  might  be  levied 
and  collected;  that  the  provisions  contained  in 
the  subsequent  enactments  of  Missouri,  respect- 
ing the  aneasment  and  collection  of  auioh  taxes, 
were  not  a  legal  equivalent  for  the  |novlslons 
of  the  act  of  1868.  and  that  the  kw  of  1868, 
although  repealed  by  the  legislature  of  Mis- 
soori,  waa  sdll  In  force  for  the  purpose  of 
levying  and  collecting  the  tax  necessary  for 
the  payment  of  a  judgment  recofered  against 
a  mmudpal  emrporanon  In  the  itate  upon  a 
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debt  incurred  by  aubBcribing  to  the  stock  of  a 
railroad  company  fn  accordance  with  its  pro- 
visions. 

The  case  of  ConnecUmt  Mut  L.  Ins.  Go. 
V.  Oushman,  lOS  U.  8.  51  [37:  648],  does  not 
collide  with  the  previous  and  subsequent  cases. 
There  the  new  statute  did  not  lessen  the  duty 
of  the  mortgagor  to  pay  what  be  had  con- 
tracted to  pay,  nor  affect  the  time  of  payment, 
nor  affect  any  remedy  which  *the  mort-  [129 
gagee  bad  by  existing  law  for  the  enforcement 
of  his  contract. 

Neither  is  the  case  of  MortM  v.  Lake  SKare 
<ft  jr.  A  A  146  U.  &  163  [86:  925].  in  an/ 
wise  Inconsistent  with  the  cases  above  dted. 
The  holding  there  was  that  the  rate  or  amount 
which  was  prescribed  by  the  statute  of  a  state, 
as  damages  for  a  failure  to  pay  or  satisfy  an 
existing  judgment,  was  a  matter  within  the 
control  of  ue  state,  as  a  matter  of  public 
policy,  and  did  not  arise  out  of  the  contract 
between  the  creditor  and  the  debtor. 

'Without  pursuing  the  subject  further,  we 
hold  that  a  statute  which  authorizes  the  re- 
demption of  property  sold  upon  foreclosure  of 
a  mortgage,  where  no  right  of  redemption 
previously  existed,  or  which  extends  the  period 
of  redemption  beyond  the  lime  formerly  al- 
lowed, cannot  constitutionally  apply  to  a  sale 
under  a  mortgage  executed  before  Its  passage. 

Let  us  briefly  apply  the  conclusion  thus 
reached  to  the  facts  of  the  present  case. 

The  plaintiff  was  the  holder  of-several  prom- 
issory notes,  dated  November  1,  1885,  secured 
by  a  mortgage  of  thtf  same  dale  upon  a  tract  of 
land  in  Shawnee  county,  Eansaa.  The  mort- 
gage contained  an  express  waiver  of  an  ap- 
praisement of  the  real  estate.  Default  In  pay- 
ment having  ensued,  the  suit  was  brought, 
praviog  that  the  mortgaged  premises  should  be 
sold  according  to  law,  without  appraisemenL 
that  the  proceeds  arising  from  the  sale  ahoald 
be  applied  to  the  payment  of  the  Indehtednen 
due  the  plaintiff,  and  that  the  defeodanta  should 
be  forever  barred  and  precluded  of  any  right 
of  redemption. 

Under  the  law  as  it  existed  at  the  time 
when  the  mortgage  waa  made,  after  a  forclos- 
ure  and  sale  of  the  mortgaged  premises  the 
purchaser  was  given  actual  possession  as  soon 
as  the  sale  was  confirmed  and  the  sherifl'sdeed 
lasoed.  Thereafter  the  noortgagor  or  ttaa 
owner  had  no  possession,  tiUe,  or  right  In  uy 
way  to  the  premises. 

Under  the  new  law  the  mortgagor  shall 
have  eighteen  months  from  date  of  sale  within 
which  to  redeem,  and.  In  the  meantime,  the 
rents,  issues,  and  precis,  except  what  Is  necea- 
saiy  to  keep  ap  repairs,  shall  go  to  the  mort- 
gagor or*Uie  owner  of  the  legM  title,  whoriSO 
io.the  meantime  shall  be  entitled  to  the  posses- 
sion of  the  propertv.  The  redemption  payment 
is  to  consist,  not  of  the  mortgage  debt,  Interest, 
and  costs,  but  of  the  amount  paid  by  the  piuv 
chaser,  with  interest,  cost,  and  taxes. 

In  other  wordfl»  \i»  act  carves  out  for  the 
mortgagor  or  the  owner  of  the  mortgage  |»op- 
erty  an  estate  of  several  months  more  than  was 
obtainable  by  him  under  the  former  law.  with 
full  right  of  possession,  and  without  paving 
rent  or  accounting  for  profits  in  the  meantime. 
What  Is  sou  under  this  act  la  not  the  estate 
idedged  (dmeribed  In  the  mortgage  u  a  good 
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and  lodefeaslble  Mtate  o<  InberitaDce,  free  8Dd 
clear  of  all  encumbrance),  but  a  remainder — an 
Mtate  subject  to  the  possessloD,  (or  eigbteen 
montba,  of  a&otber  person  vbo  is  underno 
obligation  to  pay  rent  or  to  account  for  profits. 

Tbe  28d  section  of  tbe  act  should  not  be 
overlooked,  proTidlog  tbat  real  estate  ooce 
■old  upon  order  of  stde,  special  execution,  or 
generu  execution,  shall  not  again  be  liable  tot 
sale  for  any  balance  due  upon  tbe  judgment 
or  decree  under  wblch  tbe  same  la  sold,  or  any 
judgment  or  lien  Inferior  thereto,  and  under 
which  the  holder  of  such  ilien  bad  a  right  to 
redeem. 

Obviously  this  scheme  of  foreclosure  ren* 
den  it  oecessaty  for  the  mortgagee  to  himself 
Md.  or  procure  others  to  bid,  tbeentire  amount 
of  tbe  morteage  debt,  imd  tbns,  In  effect,  re- 
lease tbe  debtor  from  his  personal  obligation. 

We,  of  course,  have  nothing  to  do  with  the 
fairoesa  of  tbe  policy  of  such  enactments  as 
tespecu  those  who  choose  to  contract  In  view 
of  tbem.  But  it  seems  Impossible  to  resist  the 
conviction  that  such  a  change  in  the  law 
Is  not  merely  the  substitution  of  one  remedy 
for  another,  but  it  is  a  substantial  Impairment 
<rf  the  lights  of  the  mortgagee  as  expressed  in 
the  contract.  Where,  in  a  mortgage,  an  en- 
tire estate  Is  pledged  for  the  payment  of  a  debt, 
with  right  to  sell  tbe  mortgaged  premises  free 
from  rraemptioD,  can  that  be  valid  legislation 
which  would  seek  to  substitute  a  right  to  sell 
tl)e  premtsee  subject  to  an  estate  or  right  of 
possession  in  the  deblw  ot  his  alienees  for 
eigfaleen  montbst 

13  li  *Martba  Baraltsheld  EIrtland's  notes  se- 
cured by  a  mortgage.  Orcourse.uDderthecoQ- 
tract  thus  created,  she  bad  a  right  to  resort  to 
other  property  of  the  debtor  to  make  up  for  any 
deflcieoi^  remaining  after  tbe  sale  of  the  real 
•stale  mortgaged.  As  tbe  law  stood  at  tbe 
time  the  contract  was  made,  If  Eirtland,  either 
by  purchase  at  tbe  sale  or  by  subsequent  trans- 
actions, became  the  owner  of  the  real  estate, 
Ut&  Bamiiz  bad  a  legal  right  to  again  levy 
thereon  and  subject  it  to  the  payment  of  the 
remnant  of  her  debt  But  this  law,  as  we 
have  seen.  In  express  terms  declares  that  this 
teal  estate  shall  not  again  be  liable  for  sale  for 
any  balance  due  upon  the  Judgmeot  or  decree 
under  which  the  same  is  sora.  This  cannot 
be  held  to  mean  merely  that  the  land  Is  sold 
free  from  existing  liens,  for  such  would  be  the 
legal  effect  of  the  sale  at  any  rate.  It  plainly 
means  tbat  tbe  balance  o(  the  debt  shall  not 
be  made  out  of  the  lands,  even  If  and  when 
they  became  tbe  property  of  the  debtor.  Nor 
can  tt  be  said  tbat  such  a  question  is  not  now 
before  us.  What  we  are  now  considering  is. 
whether  the  change  of  remedy  was  detrimen- 
tal to  such  a  degree  as  to  amount  to  an  impair- 
ment of  the  plaintiCTs  right;  and,  as  this  rec- 
ord discloaea  that  the  sale  left  a  portion  ot  the 
plainnfl*s  judgment  unpaid,  it  mnj  be  fairly 
■mued  that  this  provlnon  of  tbe  act  does  de- 
iwlve  the  plaintiff  of  a  light  inherent  in  ber 
ooDtract.  When  we  are  asked  to  put  this  case 
within  tbe  rule  of  those  cases  In  which  we 
have  held  that  It  is  competent  for  the  states  to 
change  the  form  of  the  remedy,  or  to  modify 
It  otherwise^  as  tbey  may  see  fit.  provided  no 
MbaUntlal  right  secured  bf  tbe  contract  Is 
thereby  impened,  we  are  bound  to  consider 
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the  entire  scheme  of  the  new  statute,  and  to 
have  regard  to  Its.probable  effect  on  the  rights 

of  tbe  parties. 

It  is  contended  tbat  the  right  to  redeem, 
granted  by  tbe  new  statute,  only  operates  on  the 
purchaser  and  not  on  the  mortgagee  as  such. 
This  very  argument  was  foreseen  and  disposed 
of  in  Bronaon  v.  Kimie,  42  (J.  S.  1  How.  810 
[11:1461,  where  this  court  said: 

"It  [the  new  act]  declares  that  although  the 
mortgaged  premises  should  be  sold  uomr  the 
decree  of  the  court  of  chancery,  yet  tbat  tbe 
equitable  estate  of  tbemortgagor  shall  not  be  ex- 
tlnguisbed,  but  'shall  contiaue  for  twelveflSS 
months  after  tbe  sale;  and  it  moreover  gives  a 
new  and  like  estate,  which  before  had  no  ex- 
istence, to  the  judgment  creditor  to  continue 
for  fifteen  months.  If  stich  rights  may  be 
added  to  the  original  contract  by  subsequent 
legislation,  It  would  be  difficult  to  say  at  what 
point  tbey  must  stop.  An  equitable  inlerest  in 
tbe  premises  may.  In  like  manner,  be  conferred 
upon  others;  and  the  right  to  redeem  may  be 
so  prolonged  as  to  deprive  the  mortgagee  of 
the  benefit  of  his  security  by  rendering  the 
property  unsalable  for  anything  like  Its  value. 
TbU  law  gives  to  the  mortgagor  and  to  tbe 
judgment  creditor  [meaning  creditors  other 
than  the  mortgagee]  an  equUable  estate  in  the 
premises,  which  neither  of  tbem  would  have 
been  entitled  to  under  tbe  original  contract; 
and  these  new  interests  are  dtrectlv  and  mate- 
rially In  conflict  with  those  which  the  mort- 
gagee acquired  when  the  mortgage  was  made. 
Any  such  modification  of  a  contract  by  aubse- 
quent  legislation,  against  the  consent  of  one  of 
toe  parties,  unquestionably  Impairs  Its  obliga- 
tions, and  is  prohibited  by  tbe  Constitution." 

The  judgment  of  the  mipremn  wurt  ofKantat 
itretened,  and  tbe  cause  remanded  to  that 
court  with  dfrectiona  for  further  proceedlngB 
not  Inconsistent  with  this  opinion. 


TSSITED  SPATES,  F^., 

V. 

7BANE  M.  RIDER.  John  F.  Bckobss,  and 
Sahdkl  N.  RtnxBDOB,  Commisslonets  of 
MusUngam  Cbnn^,  Ohio. 

(See  &  C.  Reporter^  ed.  182-110) 

Ckrt^lealet  iif  tHvition  of  epinUm  in  eriminal 
euev. 

Itie  light  to  oertlBeates  of  division  ot  opinion  in 
criminal  eases  under  U.  8.  Bev.  Btat.  ll651.60T.la 
taken  Bwar  t>7  the  act  of  Haroh  8,  1801,  wbiob 
Impltedly  repeals  those  sections  and  fumlsbea 
the  exclusive  rule  In  respect  ot  appellate  Juris* 
dlotlon  on  appeal,  writ  of  error,  or  eerttfioate. 

[Na  187.] 

Argutd  Jpra  1. 1896.   Deetdtd  Mag  38, 1899. 

ON  A  CERTIFICATE  of  DivlBion  In  the 
opinion  between  the  Judges  of  tbe  Circuit 
Court  of  the  United  States  for  tbe  Southern 


NOTX.— .A*  to  /urfMHMfon  of  TJntted  Statu  Suprm* 
Court  in  eatet  etrtift«d  on  dMalon  of  drettU  court: 
on  wliat  dfvMon  aluwJd  be,— see  note  to  Webstar  r. 
Cooper,  IMHt 
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District  of  Ohio  Id  a  crimtnal  iDformadoa  ia 
the  Circuit  Court  of  tbe  United  States  against 
Fntak  M.  Rider  et  al.,  derendHots,  clinrginc; 
tbem  as  oouoty  commisstoners  of  Muskiueiim 
county,  Ohio,  with  wilfully  and  anlawfully 
failing  and  refusioe  to  comply  with  an  order 
of  tbe  Secretary  of  War,  requiring  them  to 
construct  a  draw  span  In  a  bridge  across  the 
Muskingum  river.    Certijieate  diamiued. 

For  aeciaion  Id  district  oouft,  see  00  Fed. 
Bep.  406. 

Statement  Hr.  Ohlef  Justice  Fullw : 
On  the  38d  day  of  November,  a.  d.  1891, 
tbe  United  States  district  aitorne;  for  tbe 
aoutbern  district  of  Oblo  filed  acrimiaaT  infor- 
mation in  tbe  clrcnit  court  of  the  United  States 
for  that  district  against  Frank  M.  Rider,  John 
F.  Burgess,  and  Samuel  Rutledge.  charging 
that  on  October  10,  a.  d.  1891,  defendants 
'*were  then  and  there  the  county  commis- 
slooers  in  Hustingum  county,  fn  the  state  of 
Ohio,  and .  then  and  there  the  persons  cm- 
powered  by  the  law  of  Ohio  to  construct,  alter, 
and  beep  id  repair  all  necessary  bridges  over 
streams  and  public  canals,  on  all  slate  and 
county  roiids,  and  then  and  there  the  persons 
as  such  county  commissioners  controlline  the 
bridge  across  the  Muskingum  river  between 
TaylorsTille  and  Duncan's  Falls,  Muskiofrum 
county,  Ohio,  and  tbe  Secretary  of  War  of  the 
United  Slates,  having  good  reason  to  believe 
that  said  bridge  was  then  and  there  an  un- 
reasonable obstruction  to  the  navigation  of  said 
Uu^^ingum  river,  one  of  the  navigable  streams 
over  which  tbe  United  States  has  jurisdiction, 
on  the  19tb  day  of  December,  1880,  gave  notice 
In  writing  to  the  said  defendants,  commissioners 
as  aforesaid,  setting  forth  In  substance  that  tbe 
said  bridge  was  considered  an  obstruction  to 
navigation  by  reason  of  the  fact  that  it  had  no 
draw  for  the  passage  of  boats  desiring  to  navi- 

Kte  the  Muskingum  river  by  way  of  tbe  new 
ik  Just  above  ue  south  end  of  tbe  new  bridge 
at  Taylorsrille,  Ohio,  aod  In  order  to  afford 
said  commissioners  a  reasonable  opporiuoity  to 
be  beard  and  give  evidence  in  regard  to  said 
complainant,  Tuesday,  the  6th  of  January, 
1891,  was  set  and  nam^  as  tbe  day  when  such 
evidence  should  be  heard  before  Lieut.  Col. 
Wm.  K  Merrill,  corps  of  engineers,  at  the 
United  States  Engineer's  office  In  Zanesville, 
Ohio,  and  which  said  day  of  hearing,  at  the 
request  of  defendants,  was  extended  to  tbe  3d 
day  of  February.  1891.  and  afterwards,  to  wit, 
on  tbe  20th  day  of  February.  1891.  and  after 
said  day  of  hearing,  the  Secretary  of  War  gave 
134]notice  in  writing  1o said  defendants, 'con- 
trolling said  bridge  as  aforesaid,  that  tbe  said 
bridge  wasand  is  an  unreasonable  obstruction  to 
tbe  free  navigation  of  the  raid  river,  one  of  the 
navigable  waters  of  tbe  United  States,  on  ac- 
count of  not  being  provided  with  a  draw  span 
below  the  new  United  Stiircs  lock  Mo.  9,  in 
aald  river,  and  requiring  tbe  following  change 
to  be  made,  vit.,  the  construciton  of  a  draw 
span  in  said  bridfte  below  tl  -  said  lock,  in 
accordance  with  the  plan  shown  in  a  map 
attached  to  said  notice,  and  served  upon  said 
defendants,  and  prescribing  that  said  alteration 
aball  be  made  and  completed  witbin  a  reason- 
able time,  to  wit,  on  or  before  the  SOtb  day  of 
September,  1891.  and  that  the  servloe  of  said 
102 
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notice  as  aforesaid  was  made  on  the  8d  day  of 
March,  1891,  by  delivering,  personally,  a  copy 
thereof  to  aaid  commissioners,  at  their  office  in 
Zanesville,  Ohio.  And  tbe  said  Frank  M. 
Rider,  John  F.  Burgess,  and  Samuel  N.  Rut- 
ledge,  county  commissioners  of  Muskingum 
county,  Ohio,  as  aforesaid,  did  unlawfully,  on, 
to  wit,  the  ISth  day  of  October.  1891,  at  the 
place  aroresald,  and  after  receiving  notice  to 
that  effect,  as  hereinbefore  required,  from  tbe 
Secretary  of  War.  and  wlibin  the  time  pre- 
scribed by  him,  wilfully  failed  and  refused  to 
comply  with  tbe  said  order  of  tbe  Secretaxy  of 
War,  aod  to  make  the  alterations  set  forth  in 
said  notice,  contrary  to  tbe  form  of  %^  4  and  0 
of  an  act  of  Congress  approved  SeptomlMr  19, 

1890,  In  such  case  made  and  provided,  aod 
against  the  peace  and  dignity  of  the  United 
Slates  of  America." 

Tbe  defendants  were  tried  December  11, 

1891,  and  found  guilty  as  charged  In  the  infor- 
maltoD.  whereupon  they  moved  for  a  new 
trial. 

On  the  trial  before  tbe  district  judge  certain 
questions  on  the  constitutionality  of  tbe  sections 
of  tbe  act  of  September  19,  1890  (26  Stat,  at  L. 
458,  chap.  907,  §3  4,  S),  under  which  tbe  Infor- 
mation was  tllea,  were  reserved  for  bearing 
and  decision  upon  a  motion  for  a  new  trial  be- 
fore tbe  circuit '  and  district  judges.  Tbe 
motion  coming  on  to  tw  heard,  those  judges 
were  divided  In  opinion,  and  certified,  under 
U.  S.  Rev.  Stat,  g  697,  the  points  of  disaeree- 
mcot  to  this  court,  tbe  questions  upon  wolcb 
such  division  of  opinion  took  place  being  as 
follows: 

*"lst  WhetberCoDgrestbasthepowerriSS 

toconfernpon  tbe  Secretairof  Warttieauthority 
attempted  to  be  conferred  by  said  4  and  5 
of  the  act  of  September  19,  1890,  to  determlna 
when  a  bridge  is  an  unreasonable  obetrootion 
to  the  free  navigation  of  a  river. 

"3d.  Whether  the  failure  to  compiv  by  per^ 
sons  owning  and  controlling  tbe  said  bridge 
with  the  order  of  tbe  i^ecretaryof  War  can 
lawfully  subject  them  to  a  prosecuUcm  fw  a 
misdemeanor." 

Afr.  J.  M.  DiekinBon,  Assistant  Attorney 
General,  for  plaintiff, 

Mf$9rt.  S.  M.  Winn  aod  F.  B.  Southard 
for  defendants. 

Hr.  Chief  Justice  Fuller  delivered  the 
opinion  of  tbe  court; 

The  appellate  jurisdiction  of  this  court  is  de- 
fined by  tbe  acts  of  Congress.  By  tbe  act  of 
April  29. 1602  (3  Stat,  at  L.  139,  cbap.  81,  ^  6), 
whenever  tba«  was  a  division  of  opinion  In 
tbe  drcuit  court  upon  a  qnestlon  of  law,  tbe 
question  might  be  certified  to  this  court  for 
decision;  provided  thst  the  case  mi^bt  proceed 
to  tbe  circuit  court  If  in  Its  opiolon  further 
proceedings  could  be  had  without  prejumce  to 
the  merits:  and  that  no  Imprisonment  should 
be  allowed  or  punishment  Inflicted  upon  which 
the  judges  were  divided  In  opinion. 

In  United  8taU»  v.  DatiM,  19  U.  8.  • 
Wheat.  043,  047  [0;  826,  8371,  Chief  JusUoe 
Marshall  explained  that  "previnuB  to  tbe  pass- 
age of  that  act  tbe  circuit  courts  were  com- 
posed of  three  judges,  and  tbe  judges  of  the 
supnme  court  cbanged  their  circuits.   If  all 
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the  Judges  were  present,  no  iHvisinn  of  opinion 
could  take  place.  If  traly  ooe  Judge  of  the 
■upreme  court  sbouid  attend,  and  a  dWiston 
should  take  place,  the  cause  was  coDtioued  til) 
the  oeit  term,  when  a  different  judge  would 
■Mend,  a^otild  the  same  dlTiaion  continue, 
there  would  then  be  the  opinion  of  two  Judges 
against  one;aDdthe1awproTldrd  that  in  snch 
1861*case  that  npiaion  stiould  be  the  judgment 
of  the  court"  Act  of  March  2, 1798  (1  Stat,  at 
L.  83S,  chap.  22,  g  2);  Davit  t.  Braden,  86  (T. 
&  10  Pet.  386  [9: 4271.  But,  continued  the 
Chief  Jnttfce.  the  act  of  1803  made  the  judges 
of  the  snpreine  court  statlona^,  so  that  the 
same  Judges  conslantlj  attended  the  same  clr> 
cult  and  the.court  b«ng  always  composed  of 
the  same  two  Judges,  any  division  of  opinion 
woold  remain  and  the  gnestion  continue  un- 
fettled.  "To  remedy  tms  inconvenience,  the 
clause  under  consideration  was  introduced." 
19  U.  8.  0  Wheat.  648  [6:  828];  EzparU  MiUi- 
oan,  71  U.  8.  4  Wall.  2  [IB:  SSll. 

The  act  of  April  10,  18R9  (16  Slat,  at  L.  44, 
chap.  22),  provided  for  the  appointment  of  a 
circuit  judge  in  each  circuit,  but  this  did  not 
repeal  the  act  of  1603,  as  the  same  necessity 
exifitcd  as  before  for  the  power  to  certify  ques 
tioos.  Jitw  EnqUtnd  M.  Ins.  Oo.  v.  Dunham, 
78  n.  8. 11  Wall.  1  [80: 901. 

By  the  act  of  June  1. 1873  07  8tat  at  L. 
198,  chap.  265),  whenever  in  any  proceedings 
or  suit  in  a  circuit  court  tbere  occurred  any 
difference  of  opinion  between  the  Judges,  the 
opinion  of  the  presiding  Judge  was  to  prevail 
for  the  time  being;  but  upon  tbe  entry  of  a 
flnd  JudgmeDt.  derarae,  or  order,  and  a  certifl- 
ctle  of  divlsioD  of  opinion  as  under  the  act 
18(6.  either  party  might  remove  tbe  case  to 
this  court  on  writ  of  error  or  appeal,  according 
to  the  nature  of  the  case.  This  act  continued 
in  force  about  two  years,  when  it  was  sup- 

Slanted  by  D.8.  Rev.  Stat.  660,  662,  and 693, 
y  which  Its  provisions  were-  restricted  to  civil 
■uiis  and  proceedings;  and  by  eg  661  and  697 
the  provisions  of  ^  6  of  the  act  of  m03  were  re- 
enacted  as  to  criminal  cases.  United  Stata  v. 
8ange$.  144  U.  S.  310,  321  [36  :  445,  450]. 
These  sections  are  primed  in  the  margin. f 
137]  •IncivUcases.prior  to  March  8,1891,the 


appellate  Jurisdiction  was  limited  by  the  sam 
or  value  of  tbe  matter  in  dinpute,  but  Ibeju- 
rlsdiclioo  on  certilicate  was  not  dependent 
thereon,  and,  after  final  judgment  or  detsee, 
if  tbe  nmnuni  la  controversy  reached  tbe  ju- 
risdictional amount,  the  whole  case  was  open 
for  consideration  oo  error  or  appeal,  while  if 
it  fell  below  that,  only  tbe  questions  certiBcd 
could  t>e  examined.  Aden  v.  8t.  Louis  Ifat. 
Bank.  120  U.  8.  30  [80:  576];  Dow  v.  Johnaon, 
100  U.  8.  168  (26:  632].  It  has  always  been 
held  that  the  wuole  case  could  not  be  certified. 
Jewttt  V.  Knight,  188  U.  8.  488  [81: 198}. 

In  abortfUnderthe  Revised  Statutes  as  to  drll 
cases,  the  danger  of  the  wbeels  of  justice  being 
blocked  by  difference  *of  opinion  waseD-[13S 
tirely  obviated,  and  tbe  provision  for  a  certifi- 
cate operated  to  give  tbe  benefit  of  review 
where  the  amountln  controversy  waaless  than 
that  prescribed  as  essential  to  our  jurisdtctton, 
while  as  to  criminal  cases  a  certificate  of  m- 
vision  was  tbe  only  mode  in  which  alleged  er- 
rors could  be  reviewed. 

The  first  act  of  Congress  which  authorized 
a  criminal  case  to  be  brought  from  tbe  circuit 
court  of  the  United  States  to  this  court,  except 
upon  a  certificate  of  division  of  opinion,  was 
the  act  of  February  6,  1899  (cbap.  118.  g  6), 
by  which  It  was  enacted  that  "in  all  cases  of 
conviction"  of  a  "capital  crime  in  any  court  of 
tbe  United  States,"  tbe  final  judgment  "against 
the  respondent"  might,  on  bis  application,  be 
re-examined,  reverse'l.  or  afflrmen  by  this  court 
on  writ  of  error.  Up  to  that  time  this  court 
had  DO  general  autbonty  to  review  on  error  or 
appeal  the  Jadgments  of  tbe  dicuh  courts  of 
the  United  States  in  cases  within  their  criminal 
jurisdiction.  Uniied  Slates  v.  iianges,  144  U. 
8.  810,  819  [36:  445,  440J:  Orots  v.  VhSttd 
States,  145  TJ.  8.  571.  674  [86:  821.  8221. 

By  tbe  Judiciary  act  of  March  8,  1691  (36 
Stat,  at  L.  636;  cbap.  017.  g4).  It  was  provided 
that  "the  review,  by  appeal,  bv  writ  of  error,  or 
otherwise,  from  tbe  existing  drciilt  courts  shall 
be  had  only  In  tbe  Supreme  Court  of  tbe 
United  States,  or  in  the  circuit  courts  of  ap- 
peals hereby  established,  according  to  tbe  pro- 
visions of  this  act  regulating  the  same." 

By  g  6  appeals  or  writs  of  error  might  be 


fSec  6S0.  Whenever.  In  anr  olvU  salt  or  pro- 
oeedlDff  in  a  droutt  court  held  hy  a  circuit  Jus- 
tto>-  RDd  a  circuit  Judfre  or  a  distrfot  Judire,  or  by 
■  circuit  lud8«and  a  dtmrict  judye.  tbfre  occurs 
ao;  difference  of  opinion  tietweeo  the  Judges  as  to 
mnf  matier  or  thing  to  be  decided,  ruled,  or  ordered 
bj  the  court,  tbe  opinion  of  tbe  prraldiitar  juKtioe 
or  JudBe  ■ball  prevaiJ,  and  be  considered  ta«  opln- 
km  of  ttie  court  for  the  time  being. 

"Sec.  <SI.  Whenever  any  question  occurs  on  the 
trial  or  hearing  of  nay  criminal  proceeding  berore 
actrcult  court  upon  trblcb  tbe  judnes  are  divided 
In  opinion,  the  point  upon  whicta  they  disagree 
iball,  during  tbe  snme  term,  upon  tbe  request  of 
either  party,  or  of  their  counsel,  be  etaiea  under 
tike  direction  ottbtj  Judges,  and  certlHed.  under  tiie 
■eal  of  tbe  court,  to  the  supreme  court  at  tbelr 
next  session;  but  nothing  herein  contained  shall 
mevent  tbe  canse  from  proceeding  if.  in  the  opld- 
fon  of  tbe  court,  further  proceedings  can  be  had 
wltboat  prejudice  to  the  merlu.  Imprisonment 
■hall  not  be  ■Uowed  nor  punlshmeot  Inflicted  Id 
aoT  oaae  where  tbe  Judaea  of  auoh  court  are  dt- 
Twed  in  opIoIoD  upon  mt  queetloo  tooehlng  tbe 
saM  imprisonmeot  or  pimlsbmeot. 

"SecSBC  Wbenaflnal  Judgmentordeoreeisen- 
tered  lo  any  dvll  suit  or  proceeding  before  anjr 
circuit  eoart  held  hy  a  ctrciilt  Justice  and  a  cir- 
onlt  Judge  or  a  dWnot  Judge,  or  or  a  circuit  Judge 
«Dd  a  district  Judce,  In  ibe  trial  or  bearing  wberoof 

1«S  L'.S. 


any  question  has  occurred  upon  which  tbe  opin- 
ions of  the  Judges  were  opposed,  tbe  point  upon 
which  they  so  disagree  ebal),  during  tbe  same 
term,  be  stated  under  tbe  direction  nf  the  Judges, 
and  certlQed.  and  such  oerclQtAte  shall  be  entered 
of  record." 

"Sec  60aL  Any  final  Judgment  or  deoree.  In  any 
civil  suit  or  prooeedlDg  before  a  oiroult  court 
which  was  held,  at  the  time,  by  a  drouit  iustioe 
and  circuit  Judge  oradiatrlct  Judge,  or  by  tof  cir- 
cuit Judge  and  a  district  Judge,  irhereln  the  said 
Judges  certify  as  provided  by  law.  that  their  opin- 
ions were  opposed  upon  any  question  which  oc- 
curred on  the  trial  or  hearing  of  the  said  suit  or 
proceeding,  mav  be  reviewed  and  affirmed  or  re- 
versed or  modified  by  the  supreme  court,  on  writ 
of  error  or  appeal,  according  to  tbe  natureof  the 
case,  and  subjuot  to  tbe  provisions  of  law  appli- 
cable to  other  writs  of  error  or  appeals  Id  regard 
to  ball  and  supersedeas. " 

"SecfldT.  when  any  question  oocursoo  tbe  hear- 
ing or  trial  of  any  criminal  proceeding  before  a 
oiroult  court,  npoo  whlota  the  Judges  are  divided 
In  opinion,  and  tbe  point  upon  whiob  they  dlsnvree 
Is  certified  to  tbe  aupreme  court  according  to  law. 
such  polntsbaU  lie  finally  decided  bv  the  supreme 
court  and  !!■  dedslon  and  order  In  tbe  nremlws 
staal)  be  remitted  to  sucli  drouit  court  and  be  there 
entered  of  record,  and  shall  have  effeotaooordlng 
to  tbe  natnte  of  the  said  Judgioent  and  order." 
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taken  from  the  circuit  coort  dtrecUy  to  this 
court  in  certain  enamerated  classes  of  cases, 
induding  "caies  of  conviction  of  a  capital  or 
otberwiae  infamous  crime."  And  bj  g  6  the 
Judgments  or  decrees  of  the  circuit  courts  of  ap- 
peau  were  made  final  "in  all  caaesarising  under 
the  criminal  lawa"  and  in  certain  other  classes 
of  cases,  unless  questiona  were  certified  to  this 
conrt,  or  the  whole  case  ordered  up  1^  writ  of 
oertlorari.Bs  therdo  raovided,  Ametiean  Oantt. 
Co.  T.  JaekaonviUe,  T.  A  K.  W.  R.  Oo.  148  U. 
8.  87S.  880  [87:  480,  4901.  Thus,  appellate 
Jurisdiction  was  given  in  all  criminal  cases  by 
writ  of  error  either  from  this  court  or  from  the 
circuit  court  of  appeals,  and  in  all  civil  cases  by 
]  39}  appeal  or  error  without  "regard  to  the 
amount  in  controversy,  except  as  to  appeals  or 
writ  of  error  to  or  from  the  circuit  court  of  ap- 
peals Id  cases  not  made  final  as  specified  In  g  6. 

By  I  14  It  was  provided  that  "all  acts  and 
puts  of  acta  relating  to  appeals  or  writs  of  er- 
ror Inconsistent  with  the  provisions  for  review 
by  appeals  or  writs  of  error  in  the  preceding 
g§  Sand  6  of  this  actare  hereby  repealed,"  and 
the  particular  question  before  us  is  whether 
U.  S.  Xtev.  Stat,  691  and  697.  in  relation  to 
certificate  of  divlBlon  of  opinion  In  criminal 
cases,  though  not  expressly  repealed,  still  re- 
main in  force.  If  so,  and  such  division  of  opin- 
ion can  be  certified  before  final  Judjrment,  then 
all  criminal  cases,  including  those  in  which  the 
judgments  and  decrees  of  the  circalt  court  of 
•ppesla  are  made  final  (of  which  the  case  at 
bar  Is  one),  as  well  as  those  which  may  be 
brought  directly  to  this  court,  might,  at  pre- 
liminary stages  of  the  proceedlnea,  be  brought 
before  us  on  oertificats,  and,  aner  Judgment, 
tiie  whole  subject  be  re-examined  on  writ  of 
error  from  one  or  the  other  court.  This  result, 
in  itself,  we  think  could  not  have  been  In- 
tended, and  It  Is  wholly  inconsistent  with  the 
object  of  tbe  act  of  March  8, 1891,  which  was 
to  relieve  this  court  and  to  distribute  between 
it  and  the  circuit  courts  of  appeals,  substan- 
tially, the  entire  appellate  jurisdiction  over  the 
circuit  courts  of  tbe  United  States.  MeLith 
T.  Boff,  141  U.  S.  661  [SB:  8981;  Lau  Ou  Bew 
v.  United  8taU$,  144  U.  &  47  [86: 5411;  Anuri- 
earn  Ootut.  Off.  y.  Jaekton^iUt,  T,  4  W. 
B.  C«.  aupra. 

We  are  of  opinion  that  tbe  scheme  of  tbe 
act  of  March  8, 1891,  precludes  the  contention 
that  certificates  of  division  of  opinion  may  still 
be  had  under  U.  S.  Rev.  Stat.     651,  697. 

Bevlew  by  appeal,  by  writ  of  error,  or  other- 
wise, must  be  as  prescribed  by  the  act,  and  re- 
view by  certificate  is  limited  by  tbe  act  to  the 
certificate  by  the  circuit  courts,  made  after 
final  Judgment,  of  questions  raised  as  to  their 
own  jurisdiction  and  to  the  certificate  by  the 
circuit  courts  of  appeals  of  queattoos  of  law  In 
relation  to  which  our  advice  la  souj^t  as  therein 
provided,  and  these  certificates  are  governed  by 
the  same  general  rules  as  were  formerly  applira 
140]  tocertificatesof 'division.  Maynardv. 
Seeht,  IQl  U.  S.  824  [86:  1801:  Columbtu 
Wateh  Oo.  V.  EotibiM,  148  0.  B.  m  [87:  445]. 

It  is  true  that  repeals  by  Implication  are  not 
favored,  but  we  cannot  escape  tiie  eoncluslou 
that,  tested  by  Its  scope,  ite  obvious  purpose, 
and  Its  terms,  the  act  of  March  8. 1891,  covers 
the  whole  subject-matter  under  consideration, 
and  frnnishes  the  excltuive  role  in  respect  of 
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appellate  Jurisdiction  on  appeal,  writ  of  error, 
or  certificate. 

Its  provisions  and  those  of  tbe  Bevised  Stat- 
utes in  this  regard  cannot  stand  together,  and 
the  argument  ab  inconzenienU  that,  in  cases  of 
doobtMlow,  tbe  remedv  by  certificate  ought 
to  be  available,  is  eotitle^  to  no  weight  in  the 
matter  of  construcUoo. 

T^t  rtntUiB  Oat  lAe  eer^ficaU  mxut  te 
ffllMNf,  and  Ui»  »  ordered. 

Mr.  Justice  Brewer  did  not  bear  the  argu- 
ment and  took  no  part  In  the  decision  of  uiia 
caaa 


JIFF  HABRI80N,  Fff.  in  Err,, 
e. 

ITNITED  STATES. 

(Bee  a.  a  Beporter^  ed.  ]«-Ml) 

ArsmpfMy  AAoflnva  in  erimiwU  Mm. 

Hie  ofteaae  at  robhtnc  a  mall  oaxrler  and  puttiav 
Us  life  In  Jeopardy  by  tbe  nae  of  dangeroua 

Note.— ^  to  CKol  fiyiurv,  \om  qfeetad  by  7(h 
jiniendnient  to  tlW  Oomtttutlon,  see  note  to  Hew 
Ynrk  Sup.  Ct  Jusdoes  v.  ITnJted  States,  Hurray, 

ese. 

Am  tojum,  of  what  nwnlMr;  praetUc  in  regard  to; 
lOntmor  InaaiMyef  one,-  IMrEssn  or  eleven /Hron; 
wrong  penm  servlnff  oMiuror  bv  mWolto.  see  note 
to  SllBbjr  V.  Foote.  UMi. 

Am  to  eaiuesttf  cAoUenfle  of  iuron  and  thetirquaU- 
Heatfoni.  see  note  to  Clinton  v.  Enalebreclit,  Xk  tSS. 

Am  todtteAorpf  or  wttMmwil  of  iuran  It^ar* 
esndteCtfeetftf.  see  note  to  United  Btateav.Perea, 
0:166. 

^toAnpeoehmenC  vf  wrdfct  Ity  jurors;  o.^ldavlte 
(^porttesortMnliMraons;  a9Aav(tM  of  iury  to  ni»> 
tain  vertHet.-«ee  note  to  Doaa  v.  Tyafdr.  1<:  428. 
GhoQenffes  to  iuron;  ehoRenpei  to  lAe  arrayand  to 

tlkfl  jNHid,-  ehoDenoM  to  indMdHal  Jurors;  ver- 

emptaniondfareatm. 

At  common  lav  the  onlriroand  of  cbaUenvasto 
tbe  amr  was  pwUali^  In  tbe  sbertS.  I  BL  Oool 
89B;  Co.  JittLUS. 

AobaQaagetotfaepanellaan  ohleotSon  made  to 
all  tbe  trial  jurors  returned.  Hie  objection  that 
jurors  bad  been  dlsoharved  from  tbe  panel  and  ez- 
onwd  from  further  lervioe  dturlos  tbe  term  la  not 
one  tint  may  tn  taken  on  a  criminal  trial  by  a 
otwlienire  to  tbe  puoL  Paople  v.  Paobenbam.  lift 
N.T.SOOe  People  v.  JaobBon,mN.Y.aaBL 

The  title  of  the  sommonlnv  or  eeleotinv  offloer  Is 
no  around  for  a  cballenare  to  tbe  array.  Palmar  r. 
Caiarloue,  C.  ft  A.  B.  C0.8B.  C  880. 

Tin  fltot  that  ttie  Jury  oonmilBBionera  are  aueb  ds 
/oeto  only,  no  order  of  tbeir  apptdntment  appear- 
ing on  tbe  mlnntea,  is  no  cause  for  a  challeofre  to 
tbe  array.  Oott  v.  Brlflrbam.  «6  Hlcb.  424:  SUte  t. 
JenUna,  at  Kan. »7;  Cca  v.8Ute.«iOa.  974.87  AO. 
Bep.  78L 

The  future  of  a  townatafp  to  return  a  llat,anda 
retum.br  a  Moond  townablp  after  tbe  time  fixed  by 
Ikw,  and  after  one  jury  baa  t>een  drawn  from  tbe 
hit  retomed  by  the  remalnlDg  townships,  and  tbe 
omMoD  of  tbe  oountr  elei^  on  drawlns  tbe  Jury 
to  return  the  names  drawn  to  tbe  proper  paokasee 
for  each  township,  until  the  whole  list  u  exhausted, 
are  not  ^founds  (or  a  oballenfe  to  the  array.  Peo- 
ple V.  Ooffman,  W  Uloh.  1;  Thomas  v.  People,  M 
lfioh.8U. 

Tbat  tbe  venire  deacrlbea  tbe  action  u  a  •VvU*' 
Instead  of  a  **eilinlnal*'  aetion.  tbe  jurors  all 
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wMpoDi,  Id  rIolBtlOD  of  D.  &  Bav.  Sttt.  I  MIS,  li 
a  Monr,  fMi  tiM  proaacutloD  of  wbiob  the  defand* 
ant  1m  cnUUed  to  teD  peremptory  ebalMogM,  »■ 

der  v.  a.  Bar.  SUt.  1 819. 

[No.  304.] 

Armud  mud  Submitted  May  6.  1896.  Deddtd 

Man  18, 1896. 

TN  ERROR  to  tfae  District  Court  of  the  United 
1  States  for  the  Northern  District  of  Alatiuna 
to  review  a  Judgment  coiTlcdng  Jeff  BerriKm 
of  the  offense  of  robbing  a  maU  carrier,  and 
putting  bis  lift)  in  jeopardy  by  Uie  use  of  dan- 
geroos  weapons.  Retened,  and  eaum  rmanded 
with*  ^netioHfffr  a  iMts  trial. 

Mmn.  fUehard  B.  Kelly  and  M%  F. 

Metktin.  for  plaloUfl  In  error: 

Appellant  was  entitled  to  tan  peremptoiy 
dMlleDges.  He  was  Indicted  for  an  offense 
which  was  a  felony  at  common  law  and  for 
which  Congress  prescribed  punishment  destg- 
naUng  the  offense  by  iu  common-law  name. 


n.  8.  Rer.  Btat.  ^  sm-.  tTnited  BtaUt  t.  Ov. 
jwrmtfA,  4  Fed.  Rep.  198;  Vwttti  8UU$  t. 
Wilton,  Baldw.  78-08. 

Bobbery  was  a  felony  at  common  law. 

United  Statm  t.  Browning,  1  Crancb.  O,  O. 
880:  4  Cooley'a  Blackstone,  05-88;  8  Bishop, 
Crim.  Law,  1180;  8  Coke,  Inst  68;  Wbart. 
Am.  Crim.  Law.  4th  ed.  %  8;  Rosooe^  Crim. 
Bt.  81,  883;  BouTler.  Law  Diet.  tit.  FUoni- 
oudy;  Burrill.  Law  DtoL  tit  Fetoa^. 

Mr.  i,  M.  DioUBMn.  AMtstaot  Attorney 
General,  iat  defendant  In  error: 

The  statute  does  not  call  this  oflenie  a  ffllmj, 
but  it.  in  respect  of  It,  uses  the  woids  "rob,* 
"robbery,"  and  "robber." 

The  word  "rob"  io  the  iUtate  wu  vied  In 
its  common-Iaw  sense. 

Wbart.  Crim.  Uw,  &  1835*  dting  XTnim 
Statet  T.  Wilton.  BaMw.  78. 

At  common-law  "robbery"  was  a  felony. 

8  Stephen.  Hist.  Crim  Law,  108;  8  Stephen, 
HisLCrim.  Law,  140;  Whart.  Crim.Uw,  888; 
Bishop,  Kew  Crim.  Uw,  g  1180: 4  Bl. 
06;  Russell.  Crimes.  887. 


appearlDffpnniiantto  It,  Is  no  ground.  Stater. 
NerboTlg,  as  Hhin.  IBOi  Nor  tbe  faUoce  ot  the 
jaxj  oommiMioDen  to  tign  and  certify  the  joiy 
m.  Ooker  T.  state,  T  Tex.  App.  88. 

When aastatatepresarlbes tbe  otsssof  penons 
rnxn  which  tbe  Jurort  are  to  be  selected,  tbe  £sil> 
meoD  the  put  of  the  oBcera  to  draw  tbe  Juron 
fTom  tbe  clsM  prescribed  Is  a  soffloisiit  tionnd. 
Bute  V.  JenUnt,  V  Kan.  417. 

An  QttjBOtlon  that  a  Jaror  )i  drawn  from  a  partle> 
BlsT  panel  Is  a  obaUeoffe  to  tbe  panel  and  not  to  Us 
quallfloatlOD.  States. Dale, 8 Or. SS. 

Where  the  states  have  ■tatotorrenaotomits  as  to 
what  are  sood  sroonds  for  etaalleaaes  to  tbe  paoel, 
these  ■ronnda  axe  then  oxehislTeb  Woodard  v. 
ttate.t1te.App.tU:  BoundtreeT.ailror.Sl'Ztoz. 

in. 

Where  some  ot  the  petit  Jurors  were  abrcnt  and 
ajoTT  was  oaUed  from  those  who  appeared.  It  was 
too  late  Cor  tbe  defendant  to  obaQeoge  the  array 
heoanit  ft  was  not  made  up  from  all  who  were 
■ummooed  to  appear.  State  t.  MUler.  68  Iowa.  8L 

An  Irregulaiitr  In  tbe  drawlnv  of  tbe  jurors 
lAMi  cannot  affect  tbe  rfgbt  of  the  prtooner  Is  not 
noond  for  oballenge  to  tbe  array.  Ferns  t.  Peo- 
ple, 8B  N.  T.U8.  48  Bsib.  IT.  1  Abb.  Pr.N.  &  Iff; 
PrteiT  People.  S  Keres,  tti,  Z  Abb.  App.  Deo.  Ufi, 
M  Barb.  8U. 

Kot  Kood  ground  that  tbe  pand  wsa  oertlfled  br 
the  deputy  derk.  People  t.  Fuller,  t  Turk,  Crtan. 
Hep.  Is.  Or  on  tbe  srouod  that  a  oertaln  olssa  of 
perwDs  were  excluded  In  tbe  selection  of  grand 
Juron.  People  v.  Jewett,  8  Wend.  81i. 

Good  RTOond  for  oballenge.  that  oertaln  lurofs 
bad  not  been  dnir  summoned.  KoOloskerT*  Peo- 
ple. 6  Park.  Orlm.  Bep.  808. 

If  ode  of  edeotlng  and  rellerbv  jarois  when 
ble  to  challenge  to  the  arrar.  GbudlaerT.  People, 
S  Park.  Crtm.  Bep.  U6. 

It  Is  no  cause  for  diaOenie  to  tbs  attaj  tbat  two 
eetaof  jurors  were  drawn  at  tbe  same  time  from 
tbe  Jorr  box  ftv  two  dlstinet  eouxts.  If  tber  be 
kept  entlraly  separata.  CranoT.  Dntert,  4  Wend. 
tTfi. 

Nor  that  the  pand  was  drawn  more  than  fonr- 
toen  days  before  tbe  sitttoff  of  tbe  oourt,  Orane 
T.  OTgert.  supra. 

A  cbaUeofie  to  tbe  array.  If  not  nude  before  the 
Juron  aieswom.  Is  walTed.  New  York  t.  Hasou, 
4  B.  D.  Smith.  IIS,  ;i  Abb.  Pr.  844. 

Tbe  distrlot  attorney  need  not  verify  his  aoswer 
to  tbe  challenge  to  tbe  amy-  Chudlner  r.  People, 
•  Park.CMm.  Bep.U6. 
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Tbewltbdrawal  of  achalleoge  totbe  amy  la  a 
waiver  of  any  Irrsgolarftr  taiOe  drawing  of  the 
Jorr.  PlersooT.FMplekUBan,  nil.T.ai. 
86  Am.  Bep.  814. 

The  namber  of  pesemptorr  aballangaa  to  vrtdA 
an  aoeneed  person  car  tbe  proseeuUOn  ortbe  parties 
to  a  dTlI  aotkm.  Is  entitled,  depends,  generally, 
upon  the  statute  relatbw  to  erima^  People  v. 
Comstook.  88  JUoh.  408. 

Whetbw  persons  tried  togeaer  on  one  taidlet- 
ment  must  Join  In  their  oballengea,  or  ace  entitled 
to  sever,  la  a  subject  of  much  difference,  tbe  rlabt 
tosever  being  peDernllyaUowed  la  orlmloal  oases. 
Savage  V.Bute,  una.  900:  Wlgglos T. State,  IJjea. 
988. 

And  the  peremptoty  rtiallenges  of  oDeenme  to 

tbe  benefit  or  alL  State  v.  Tord.ar  la.  Ann.  44*; 
Stete  V.  Burein,  IB  Kan.  888,  a  case  of  misdemea- 
nor. State  V.  8toaKhtoo,ai  Tt.  mtt  Ctnoe  t.  State. 
fi0Ga.88. 

In  many  Jorisdletlons  tbe  matter  bas  been  deOned 
by  statutes  requiring  that  defendants  JcdnUy  in- 
dicted shall  Join  In  their  ohaliennea.  In  others 
the  statute  gives  the  sepamte  number  to  eaob  de- 
fendant. A  defendant  charged  In  an  Indbitnient, 
in  separate  oouots.  wish  aspaiate  sdsdemeanocs  ot 
a  kindred  ehacaoter.  Is  not  entitled  to  nwre  obal- 
lenses  than  under  a  slDgle  oount.  State  T.  BUn- 
ner.  8t  Ark.  256;  Smith  v.  State,  8  Lea.  888^ 

Peremptory  ohallenges  are  not  usually  allowed 
tnastmok  jury.  Tbomp.  Trials,  1 48;,  But  In  Ho* 
Dermott  v.  Hoftmao.  7Q  Pa.  81,  both  eballenges  for 
cauae  and  peremptory  oballeoffaa  were  bald  par- 
mlaslble  In  a  struck  Jury. 

Belatlonihlp  to  the  ninth  degree  is  good  ground 
for  obaUenge.  State  V.  Walton,  T4  Ho.  HO;  Hardy 
V.  SprowIe,  88  He.  810;  Wln-baeh  t.  lirst  Nat.  Bank, 
97Pa.B4^a8Am.Bepb8n:HoodyT.CMfln.  88  Oa. 
80L 

Junm  who  wonld  be  Incompetent  becanae  re- 
lated to  Om  partlea  axe  equally  Incompetent  when 
related  to  counsel  whose  coodlctonal  feee  entitle 
them  by  contract  to  a  part  of  tbe  reoovnry.  Htf- 
son  T.  Dickson.  88  Ga.  882. 88  Am.  Bep.  188. 

A  property  bolderaod  reaidentof  amoniolpality 
which  Is  a  party  to  tbe  action  m  general,  is  not  in- 
competent unless  he  has  a  direct  peounlary  Inter- 
est in  tbe  resulL  Omalia  v.  Osna,  1ft  Neb.  eST;  Bns- 
sel  V.  Hamilton.  8  111.  88;  Jefferson  Ooonty  v.  Lewis, 
!0  Fla.  S80i  Phillips  v.  State.  »  Ga.  Iflfe  Kemper  v. 
Louisville,  U  Bush,  87. 

A  member  of  a  religloos  denomtealton  Is  not 
thereby  preelnded from alttlncsa a  JarartoaoBss 
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In  United  SUtta  t.  Coppersmith,  4  Fed.  Bep. 
198,  1q  wblcb  it  wu  beld  that  uoder  U.  B.  Rer. 
Stat,  g  81B,  one charg^  with  uttering  aod  pass- 
iog  counterfeit  coio  was  entitled  to  but  tbree 
cballcDiiea,  on  tbe  ground  tbat  tbia  offense  was 
Dot  a  felony  within  tbe  terms  of  said  sectfoo, 
Jodjte  Hammond  said  tbat  tbe  defendant  is 
entitled  to  leo  diallenges,  "wbere  Congress 
does  not  define  an  oflense,  but  slmplj  panisbes 
it  by  its  common-law  name,  and  at  commoD- 
law  It  is  a  felony 

Tbis  principle  iras  followed  in  United  Statta 
T.  Daubner,  17  Fed.  Bep.  798,  in  wbicb  it  was 
held  tbat  tbe  offeoses  described  In  U.  8.  Bev. 
Stat.  g$  5488,  4746.  are  not  felonies,  and  that 
a  defendant  charjred  with  tbem  is  only  en- 
titled to  three  peremptory  cballeugeB. 

InvesligatioD  bas  not  disclosed  any  adjudica- 
tion of  this  question,  but  in  riew  of  what  is 
above  set  out  we  are  constrained  to  tbe  opinion 
tbat  the  trial  judge  erred,  and  tberefoxe  beg 


where  a  oburah  orffanlmUon  of  the  same  denoml- 
nailon,  of  wbloh  be  Is  not  a  member.  Is  a  jMttf. 
Barton  T.  BrIcksoD,  U  Neb.  184:  Burdlae  t.  Oraad 
Lodge,  t  Ala.  Sel.  Caa.  885. 

An  employee  of  one  of  the  parties  to  an  aotton 
tilnoompeteDttosltasaJurorln  tbe  trial  tbereof. 
LoaisTille,  N.  0.  *  T.  B.  Co.  t.  Mask.  M  Mtas.  m 
Hubbard  v.  Butledire.B7MlBs.  T:Ounterr.aranlte- 
▼lUe  HfflT.  Co.  18  8.  C.  aiS,  44  Am.  Bep.  878;  Oeotral 
B.  Oo.  T.  Ultchell,  «8  Oa.  178. 

A  person  who  has  mt  as  a  juror  In  a  former  trial 
of  tbe  same  oaw  Is  tbereby  rendered  Inoompetent. 
Sunn  T.  State,  7  Tex.  App.  flOO;  Jacobs  r.  State,  8 
Tez.  App.  278. 

But  In  tbeabsenoe  of  a  statute,  prtorserrloelna 
•tmllar  cause  invol  ring  tbe  same  teneral  oonsldeffa> 
tlons  does  aot  necetsnrily  disquallfr.  Charlton 
Plow  Oo.  T.  DeuBch,  U  Neb.  884. 

Agrmod  Juror  of  tbe  panel  who  found  a  bill  Is  not 
a  competent  juror  to  trr  die  case.  Greenwood  r. 
State,  84  Tex.  881. 

It  Is  not  ground  for  rejecting  a  Juror  that  be  hss 
•n  anfrlendlr  feeling  toward  one  of  tbe  auomejs 
«ngsa;d  In  tbe  trial.  HatcUnBoaT.Biate,lBNeb. 
MtL 

A  Joior  Id  a  liquor  case  Is  Incompetent  If  be  says 
Chat  be  would  allow  less  weight  to  the  tesUmonj  of 
defendant  than  he  would  allow  to  it  were  be  not 
engaged  In  tbat  boslaesa.  Stoots  t.  State.  108  Ind. 
4U.  OmCrv.  see  BlhoCtT.  State,  n  Ind.  10;  Shields 
v.  Sute.  96  Ind.  as. 

Tbe  expreaslOD  or  exlsteoce  of  prejudice  against 
crime  Is  no  grotmd  of  challenge.  Stater.  Bums.  85 
M0.47. 

A  Juror  oannctbeasked,  upon  hlsvolredin.bift 
slaoder  suit,  whether  he  has  any  bias  agalost  ancb 

aoltK  as.  U  so.  It  does  not  dtaqnallfy  Toang 
T.  Bridges,  84  La.  Ann.  888. 

Ptejudloe  against  tbe  defense  of  inaani^  Is  gen- 
•mlly  no  ground  for  challenge;.  People  t.  Obt- 
penter,  8SHud,490,10SN.T.888;  Butlerir. State, 07 
Ind.  878. 

Id  an  action  on  a  policy  of  insurance  upon  tbe  Ufe 
«f  one  who  oommltted  suicide,  a  Juror  having  said 
that  be  shcuM  consider  tlie  fact  tbat  a  man  had 
committed  suicide  tobesomeevldenoeof  fDsanlt^. 
was  beld  not  to  be  a  ground  of  oballenire.  Haga- 
dom  V.  CoooecUcut  Mnc  L.  Ins.  Co.  28  Hun.  2tt. 

Petsons  with  coDSolentlouB  scruples  agidnst  tbe 
death  penalty  are  iDCompetent  Jurors  U  capital 
esses.  People  V.  Majors,  88  OaL  188, 82  Am.  Bap.  286; 
State  r.  Hlog,  18  yer.  807^  Kennedy  v.  State,  18 
Tex.Appk818. 

A  iuror  who  win  not,  OB  etaemwtaiitlal  evMenoe, 
1M 


THS  UNTTBD  STATl£b.  UCT.  TSUM, 

leave  to  submit  the  case  without  argument  to 
tbe  Judgment  of  ibe  court. 

*Hr.  Chief  Justice  Foliar  delivered  [141 
tbe  opinion  of  the  court: 

As  sraled  by  counsel  for  tbe  United  States, 
plaintiff  in  error  was  convicted  and  sentenced 
to  imprisonment  for  life  under  en  Indictment 
for  robbinf;  a  mail  carrier  of  the  United  States 
of  a  registered  mail  packsge,  wbicb  charged 
that  in  effeclios;  such  robtwry  be  put  in  jeop- 
ardy tbe  life  of  tbe  carrier  by  the  use  of  dan- 

gerouB  weapons;  and  was  based  on  the  foUow- 
ig  section  of  tbe  Bevised  Siaiutes: 
"Sec.  6472.  Any  person  who  shall  rob  any 
carrier,  agent,  or  other  person  intrusted  with 
the  mail,  of  such  mall,  or  any  part  thereof, 
shall  be  punisbHble  by  imprisonment  at  bard 
labor  for  not  less  than  five  years  and  not  more 
than  ten  years;  and  if  convicted  a  second  time 
of  a  like  offense,  or  If,  to  effecting  such  rob- 


couvicC  a  murderer  to  be  banged  Is  Incompetent. 
Jones  V.  State,  GT  Hiss.  884;  Bbafer  v.  State,  T  Tex. 
App.  S88:  Claatou  v.  State,  18  Tex.  App.  188;  State 
V.  West.  flB  Mo.  401,  88  Am.  Bep.  BOS;  State  v.  Leabo, 
89  Uo.  247;  Oluverius  v.  Com.  Bl  Ta.  WI:  Garrett  t. 
State,  78  Ala.  18:  Ala.  Code,  1 4688;  People  v.  Ah 
CbuDg,54  0aL8Bit:  State  T.  Fritotaard,  16  Nev.  74. 

If  the  Juror  bas  found  an  opinion  ss  to  the  merits 
of  tbe  case  by  conversation  with  wituenes,  or  by 
rcadlogFeportsof  testimony  or  evidence,  tbe  Juror 
is  iDOompetent.  Brown  v.  Slate,  70  Ind.  67f^  Dugle 
V.  Slate.  100  Ind.  20B;  State  v.  Jackson,  87  La.  Ann. 
78S;  State  V.  Culler,  82  Uo.  ftS:  State  v.Core,TOMo. 
401:  State  v.  Barnes.  841a.  Ann.  886. 

Bute  Juror  Is  not  Incompetent  because  he  Is  a 
witness  Id  (be  case.   Bell  r.  State,  44  Ala.  803. 

Tbe.expresslOD  of  an  oplnlOD  does  not  disqualify 
unless  Itappears  tbat  the  statement  was  founded 
upon  what  purports  to  be  evidence  tbat  bas  been 
or  will  be  Introduced  on  the  trtal,  or  upon  conver- 
sation with  witnemes.  Jobnion  v.  State,  11  Lea.  47; 
Quetlg  V.  State,  88  Ind.  9i,  8C  Am.  Bep.  08:  Pender 
T.  People.  18  Hmi.  060;  Waters  v.  State,  51  Md.  480: 
Ulricb  V.  People,  88  Hicb.  246;  State  Vltaou,  8C 
Mo.  134;  State  T.  Beed.  88  Ho.  188;  State  v.  Harden, 
61  Tt.  296;  State  v.  Meyer.  88  Tu  4S7;  12  Am.  *  Bag. 
Boo.  Law,  856. 

If  the  crime  charged  be  punishable  wltb  death, 
and  tbe  Juror  entertains  soeh  eonsolentfons  opin- 
ions as  would  preclude  bis  finding  tite  defendant 
gultty.  he  shall  neither  be  permfttad  nor  compelled 
to  serve  as  a  Juror.  People  v.  Garolln.  118N.Y.e68: 
Peoplev.  Damon.  18  Wend.  851;  People  v.  Byan.S 
Wheel.  Crim.  Oas.  4^  Walter  v.  People.  81  N.T.  UT, 
Afllrming  8  Park.  Orim.  Bep.  18:  People  v.  Jones. 
1  Bdm.  Sel.  Cas.  112;  F#>ople  v.  Thomas,  8  AlbL  L.  J. 
210;  Gordon  v.  People.  88  N.  T.  511.  612;  O'Briea  v. 
People,  86  N.  r.  278, 8  Abb.  Pr.  N.  8. 371.  alBrmlag 
48  Barb.  274:  LoweDt>erg  t.  People,  6  Park.  Crlm. 
Bep.  426;  People  v.  Wilson.  8  Park.  Orim.  Bep.UW; 
1  Tbomp.  Trials.  H  74  el  teq. 

That  a  Juror's  taiher  bad  married  tbe  defeodanfa 
brother^  widow  Is  no  ground  of  principal  chal- 
lenge. CUn  V.  Ingham,  T  Cow,  tKi  BgglestOD  r. 
Smlthby,  IT  Johns.  18B. 

TTpon  a  challenge  of  the  district  attorney  to  a 
Juror,  the  latter  said,  on  his  examlnatioo.  that  he 
would  not  convict  on  drcumstantlal  evidence. 
Held,  tbat  the  challenge  was  properly  austalaed. 
People  V.  Ab  Chung.  64  Cal.  402. 

One  wbo  la  exempted  from  Jury  duty  may  waive 
bis  privilege  and  legHlly  act  as  a  Juror.  United 
Stateil  V.  Lee.4  B(ackpy.406,  64  Am.  Bep. 283;  Gieen 
V.  BiMe,  88  Hd.  JJB,  a  Am.  Bep.642L 
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brr7  tbe  first  time,  the  robber  shall  wound  tbe 

EersoD  hkTiDK  custody  of  tbe  mail,  or  put  bU 
te  ia  jeopaniy  bj  tbe  use  of  daogerous  weap- 
ODS,  such  offeocter  shall  be  puoishable  bj  Im- 
prboDiiWDt  at  hard  labor  for  tbe  term  of  bis 
aaiurHllife." 

In  ibe  course  of  Impaoeltng  the  jury  .plaintiff 
In  error  challenged  three  persons  peremptorily, 
sod  aflerwards  challenged  one  Harris  per- 
emptorily, but  the  court  held  be  vaa  entitled 
loonly  three  peremptory  challoigea,  which  be 
bad  exhausted,  and  orermled  the  dialleoge,  to 
which  action  of  tbe  court  an  eiceptloo  was 
duly  taken.  Harris  was  then  sworn  on  the 
iury  and  sat  as  a  member  thereof  on  tbe  trial. 
Four  other  persons  were  likewise  separately 
challenged  peremptorily,  Ibe  challenges  over- 
ruled, excepUona  taken,  and  they  aerved  on  the 

plaintiff  in  error  was  enUtled  to  ten  per- 
emptory challenges,  five  persons  unlawfully 
took  part  as  Jurors  in  bis  coDviction,  U.  S. 
BeT.  Stat  S  »19,  proTidea: 

"When  tbe  offense  charged  Is  tresson  or  a 
capital  offense,  tbe  defendant  shall  be  entitled 
to  twenty  and  tbe  United  Slates  to  five  per- 
emptory challenges  On  tbe  trUlof  snyotber 
felonv,  tbe  defendant  tball  be  entitled  to  ten 
nnd  the  United  States  to  three  peremptory  chal- 
142]  lenges:  and  in  all  *otber  casea,  cItU  and 
criminal,  each  party  shall  be  entitled  to  three 
peremptory  challenges;  and  In  all  cases  where 
there  are  several  defendants  or  several  plain- 
tiffs, the  parties  on  each  aide  shall  be  deemed 
a  single  party  for  the  purpose  of  all  challenges 
nnder  tbia  section.  All  challenges,  whether  to 
tbe  amy  or  panel,  or  to  individual  Jurors  for 
cause  or  favor,  shall  be  tried  by  the  court 
without  the  aid  of  triers." 

Counsel  concedes  that  at  common  law  "rob- 
bery" was  a  felony,  and  that  the  word  "rob" 
in  tbe  statute  was  used  in  its  common-law 
aense.  and  therefore  admiu  that  tbe  errors  as- 
•Igned  in  respect  of  tbe  action  of  the  court  in 
overraling  Uieae  challenges  are  well  taken. 
We  concur  In  tbia  view. 

Other  rulings  of  the  court  are  questioned  in 
tbe  brief  of  plaintiff  In  error,  but  It  is  quite 
improtMt)le  that  they  will  occur  on  another 
trial  and  we  need  not  pas*  upon  tbem. 

Jvdgment  rsMraed,  and  cause  remanded  with 
a  direction  to  sat  a^e  tbe  verdict  and  grant  e 
Mw  trial. 


nXmOIS  CENTRAL  RAILROAD  COM- 

PA^(T,  Ptff.  in  Err., 

PEOPLE  or  THE  STATE  OP  ILLINOIS, 
e»  rd.  W.  N.  Butiar. 

(Bee  B.  a  Reporter^  ed.  Itt-lSiJ 
Ob^rueUon  ^  intermit  eommeru  and  tf  lAs 
nu^U. 

A  «tat»  aintnte  requlrlnir  a  test  nafl  train  carrjing 

iron.— jlf  le  (rixiruetlno  the  maU,  what  eonaHtvta 
the  nffeim,  aea  note  to  United  States  v.  Klrbr, 

Am  to  power  e$  Oonurtxt  to  rtguhite  eommeree, 
see  note*  to  Glbtwna  v.  Ogden.  8: 23.  and  Brown 
V.  Harrland.  6: 018. 

A»  to  InterMaU  eommerce;  regulation  of;  power  of 
Oonomt.  how  far  ezeteuttw,— see  aota  to  Glouoester 
W^rrj  Cow  V.  Psnnarlvanla,  M:  Uft> 
IM  U.S. 


V.  Statb  of  ItjJV0i&  141-144 

lotCEStata  passengers  aol  the  United  Stat^w  mall 
over  an  Interstate  lilvbwar  eslabltsbed  bj  ao- 
thorltr  of  OoagTces,  to  delv  the  inuuportatton 
of  such  pBwengers  and  malls  by  turnlnir  aside 
from  tbe  dlreot  Interstate  route,  and  ruonmfc  to 
a  station  81  mites  away  from  a  point  on  tbnt 
route  and  back  a«aln  to  tbe  same  point,  because 
such  station  lathe  oountr-seat,  for  tbe  tntersuie 
travel  to  and  from  wbloh  tbe  railroad  oom- 
panr  fnmlsbes  other  and  ample  accommoda- 
tion,—to  an  unoimstluitlDnal  Interfereooe  wtth 
and  obetnietlon  of  Interstate  oommeies  and  of 
tbe  passage  of  tbe  mails. 

[No.  817.] 

Arguti  Aiortl  J4»  IS,  1809.  OseitM  Mxj/  18, 
189$. 

IN  ERROR  to  tbe  Supreme  Court  of  the  State 
of  Illinois  to  review  a  Judgment  of  tb&t 
court  aflQrmiog  tbe  Judgment  of  the  CtrcuK 
Court  of  Alexander  County.  DHnois,  granting 
a  writ  of  mandamus  in  an  action  by  tbe  People 
of  the  State  of  Illinois,  ex  rd.  W.  N.  Butler. 
agaioU  tbe  Illinois  Central  R^lroad  Company, 
defendant,  commanding  tbe  defendant  to  cause 
its  south-bound  fast  mall  train  and  all  other 
passenger  trains  coming  into  Cairo  to  run  to  its 
passenger  station  at  the  intersection  of  Ohio 
Levee  and  Second  streets  in  Cairo  to  receive 
and  let  off  passengers.  Reurted,  and  eaum 
remanded  for  furtfitr  proettdiM*. 

See  same  esse  below,  148  111.  484.  »  L.  B. 
A.  119. 

Statement  by  Mr.  Justice  Ormm 

This  was  u  petition  for  a  writ  of  mandamns, 
based  upon  III.  Bev.  Stat  1889,  chap.  114, 
%  88.  which  Is  as  follows: 

"Every  railroad  corporation  shell  cause  Its 
passenger  trains  to  stop  upon  its  arrival  at 
each  station  advertised  by  such  corporation  as  ^ 
a  place  for  receiving  and  dischsrglng  passen- 
gers upon  and  from  suota  trains,  a  sufficient 
length  of  lime  to  receire  and  let  off  audi  pas- 
seogers  with  safety:  Provided,  all  regular 
passenger  trains  shall  stop  a  aiifflcient  length 
of  time  at  tbe  railroad  station  of  county-seals 
to  receive  and  let  off  passengers  with  safety." 

Tbe  petition  was  filed  April  17.  1891,  in  the 
circuit  court  for  Alexander  county  in  the  state 
of  Uliaois,  by  tbe  county  attorney  la  behalf  of 
Ifae  stale,  alleging  that  tbe  Illtnois  Central  Rail- 
road Company  ran  its  south  bound  fast  mail 
train  through  the  city  of  Cairo,  8  milea 
north  of  Its  station  la  that  city,  and  over  a 
bridge  across  the  Ohio  river  connecting  its 
roaO  with  other  roads  south  of  that  river, 
without  stopping  at  its  station  In  Cairo:  and 
proving  for  a  writ  of  mandamus  to  compel  it 
to  cause  all  its  passenger  trains,  coming  into 
Csiro,  to  he  brought  down  to  that  station  and 
there  stop  a  sufficient  length  of  time  to  receive 
and  let  off  passengers  with  safety. 

Tbe  defendant  contended  that  tbe  statute  did 
not  require  its  fast  mail  train  to  be  run  to  and 
stopped  at  Ito  station  in  Cairo,  and  that  Uie 
statute  wss  contrary  to  the  OoDsUtuUon  of  the 
"United  States,  as  interfering  with  hi  {144 
lerstate  commerce,  and  with  the  carrying  of  the 
United  Slates  mails. 

By  the  act  of  Congress  of  September  20, 1850, 
chap.  61,  entitled  "An  Act  Oraotiaethe  Right 
cH  Way  and  Haktng  a  Qrant  of  Land  to  tbe 
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QtaiBB  of  lUioois,  Mississippi,  aad  Alabama,  in 
Aid  of  the  OoDstniction  of  a  Railroad  from 
Chicago  to  Hobile,"  tbe  right  of  waj  through 
the  public  lands,  with  the  right  to  take  earth, 
stones,  and  timber  necessary  for  the  construc- 
tion of  the  road,  was  "granted  to  the  state  of 
nUnois  for  the  constructtoo  of  a  railroad  from 
Uie  Boutbem  terminus  of  the  Illinois  &  Michi- 
gan Canal  to  a  point  at  or  near  tbe  janctioD  of 
the  Ohio  and  Mlaslisippi  riven,  wtto  a  branch 
of  the  same  to  Chicago,  im  Lake  Michigan, 
and  another  via  the  town  of  Qalena,  In  said 
atate  to  Dubuque,  In  the  state  of  Iowa;"  and  a 
copT  of  the  surrey  of  the  road  and  branches, 
made  under  direction  of  tbe  legislature,  was 
required  to  be  forwarded  to  tbe  proper  land 
offloe,  and  to  the  general  land  office  In  the 
city  of  Washington.  By  gfi  3-4  alternate 
lectiou  of  land  on  each  side  of  the  road  were 
granted  to  the  atate  of  Illinois,  "subject  to  the 
disposal  of  the  legislature  thereof,  for  the  pur- 
poses aforesaid,  and  no  other;  and  the  said  rail- 
road and  branches  shall  be  and  remain  a  public 
highway,  for  the  nse  of  the  government  of  tbe 
United  States,  free  from  toll  or  other  charge 
upon  the  transportation  of  any  property  or 
troops  of  the  United  States."  By  g  6  "the 
United  States  mail  shall  at  all  times  be  trans- 
ported on  the  said  railroad,  under  the  direc- 
uou  of  the  PoBtofflce  Department,  at  such  price 
as  the  Congress  may  by  law  direct!"  And  by 
g  7  "in  order  to  aid  in  the  continuation  of  said 
Central  Ballroad  from  the  mouth  of  the  Ohio 
river  to  the  city  of  UobUe,"  dmilar  granta  of 
"rights,  pririlegea,  and  liabiUdes,"  and  of 
lands,  were  made  "to  the  states  of  Alabama 
and  Misdaslppi  respectively,  for  tbe  purpose  of 
siding  in  the  construction  of  a  railroad  from 
said  city  of  Mobile  to  a  point  near  the  mouth 
of  the  Ohio  river."   0  Stat,  at  L.  466. 

The  legislature  of  Illinois,  by  the  atatnte  of 
February  10.  1851.  Incorporated  tbe  Illlnoia 
Central  Railroad  Company,  and  empowered  it 
"to  survey,  locate,  construct,  comiuete,  alter, 
145]*maintaln,  and  operate  a  railroad,  with 
one  or  more  tracks,  from  the  southern  terminus 
of  the  niioois  &  Michigan  Canal  to  a  point  at 
the  dty  of  Cairo,  with  a  branch  of  tbe  same  to 
the  city  of  Chicago,  on  Lake  Michigan,  and 
also  a  branch  via  t£e  city  of  Galena  to  a  point 
on  the  Mississippi  river  opposite  tbe  town  of 
Dubuque,  in  the  state  of  Iowa;"  and  by  %  15, 
for  that  purpose  only,  ceded  and  granted  to 
tiiat  corporation  the  right  of  way  and  lands 
granted  to  tbe  state  by  the  act  of  Congress,  of 
September  30,  1850;  and  required  "the  main 
trunk  thereof,  or  central  Hoe,  to  run  from  U>e 
dty  of  Cairo  to  the  eouthem  termination  of 
the  Illinois  &  Michigan  Canal,"  "and  no- 
where departing  more  than  17  miles  from  a 
straight  line  between"  those  two  points;  and 
required  the  corporation  to  mortgage  said 
right  of  way  and  landa  to  the  state  of  Illloois 
to  secuTB  the  application  of  the  proceeds  of 
those  lands  "to  Uie  coDStructing,  completing, 
equipping,  and  furnishing  said  road  and 
branches,  in  accordance  with  the  terms  of  ibis 
act  and  a^d  act  of  Congress;"  and  by  g  19de- 
clared  "said  road  and  branches  to  be  free  for 
tbe  use  of  the  United  States,  and  to  be  em- 
ployed by  tbe  Postoffice  Department,  as  pro- 
vided in  said  act  of  Congress."  111.  Friv. 
Lava  IWl,  pp.  61,  66,  68.  n.  Aadhj^iat 
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the  statute  of  Bllnoia  of  February  17,  1851, 
that  act  of  Congress  was  expressly  "accepted, 
and  the  cooditiooa  expressed  io  said  act  are 
hereby  agreed  to  and  made  oUigatory  upon 
the  state  of  IllinoIa.»  111.  Oen.  Laws  1851,  p. 
133. 

By  the  statute  of  niinoia  of  February  3, 
1866,  "all  railroad  companies  incorporated  or 
organized  under,  or  which  may  be  incorporated 
or  organized  under,  theauthorl^of  thelawsof 
this  atate,  shall  have  power  to  make  auoh  oon- 
traeta  and  arrangements  with  each  other,  and 
with  railroad  corporations  of  other  states,  for 
leasing  or  running  their  roads,  or  any  part 
thereof;  and  also  to  contract  for  and  hold.  In 
fee  simple  or  otherwise,  lands  or  buildings  in 
tbto  or  other  atatea  for  depot  purposes;  and  also 
to  purchase  and  hold  nieh  personal  property, 
as  snail  be  necessary  and  convenient  fbrcarry- 
iog  Into  effect  tbe  object  of  this  act;"  and  "shall 
have  tbe  right  of  connecting  with  each  other, 
and  with  toe  railroads  of  other  'states,  [146 
on  such  terms  as  shall  be  mutually  agreed  upon 
by  tbe  companies  interested  In  such  connec- 
tion." And  by  tbe  statute  of  Illinois  of  Feb- 
nux^  35,  1867,  "railroads  terminating  or  to 
terminate  at  any  point  on  any  line  of  continu- 
ous railroad  thoroughfare,  where  there  now  Is 
or  shall  be  a  r^lroad  bridge  for  crossing  of 
passengers  and  freight  in  cars  over  the  same 
as  part  of  such  thoroughfare,  shall  make  con- 
venient coonections  of  such  railroads,  bv  rail, 
with  the  rail  of  such  bridge;  and  such  Bridge 
shall  permit  and  cause  aocE  oonneetiona  of  the 
rail  of  the  same  with  the  rail  of  such  railroads,  so 
that  by  reason  of  such  railroads  and  bridge  there 
shall  be  uninterrupted  communication  over 
such  railroads  and  bridge  as  public  thorough- 
fares; but  by  such  connections  no  corporate 
rigbu  shall  be  impaired."  3  Starr  ft  CiStaL 
pp.  1931,  1988. 

By  the  act  of  Congress  of  June  IS,  1866, 
chap.  134,  entitled  "Ah  Act  to  Facilitate  Com- 
mercial. Postal,  and  Military  Commuoication 
among  the  Several  States,"  and  having  thia 
preamble.  "Whereas  the  Constitution  of  the 
United  States  confers  upon  Congress,  in  ex- 
press terms,  the  power  to  regulate  commerce 
among  the  several  states,  to  establish  post- 
roads,  and  to  raise  and  support  armies:  There- 
fore" it  is  enacted  "that every  railroad  company 
io  the  United  States,  whose  road  is  operated 
by  steam,  its  successors  and  assigns,  be  and  Is 
hereby  authorized  to  carry  upon  and  over  its 
road,  boats,  bridges,  and  ferries,  all  passeu- 
gers,  troops,  government  supplies,  mails, 
firdght,  and  pr^wrty  on  their  way  from  any 
state  to  anotber  state,  and  to  receive  compensa- 
tion therefor,  and  to  connect  with  roads  of  other 
states  so  as  to  form  continuous  lines  for  the 
transportation  of  the  same  to  the  place  of  its 
destination:  Provided,  that  this  act  shall  not 
affect  any  stipulation  between  the  government 
of  the  United  States  and  any  taOrMd  company 
for  transportation  or  fares  without  compensa- 
tion, nor  impair  or  change  the  conditions  Im- 
posed by  the  terms  of  any  act  granting  lands 
to  any  such  company  to  atd  in  tbe  construc- 
tion of  Its  road;  nor  Boall  It  be  construed  to  au- 
thorize any  railroad  company  to  build  any  new 
road, or  connection  with  any  other  road,  without 
authority  from  ttie  state  in  which  *said  [147 
railroad  or  connection  may  be  pnqwsed;"  and 
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*'  that  CongresB  may  at  any  tliiie  alter,  amend, 
«r  repeal  ttaia  act"   14  Stat,  at  L.  66. 

By  the  act  of  Congress  of  December  17, 187S. 
chap.  4.  amended  by  the  supplemeotary  act  of 
Februaiy  14, 1888*  chap.  44,  "any  person  or 
ovrporatlon,  having  lawful  autbui^  therefor 
■wy  htteafter  enct  bridges  aorost  the  Ohio 
liver,  for  railroad  or  other  oses,  npon  com- 
pliance with  the  proTialonB  and  requirementi 
of  this  act,"  among  which  are  that  they  shall 
be  built  vt  a  certua  height  above  low-water 
mark,  ud  at  place*  and  according  to  plans  ap- 
pnrcd  by  the  SecMaiy  of  Wu;  and  any 
bridge  ooHtnotfld  under  and  loavotng  to  thu 
set  H  declared  to  be  a  lawfol  structure,  to  he 
recogniaed  and  known  as  a  poet  route,  and  for 
the  transmiaslon  over  which  of  the  malls,  the 
troops,  and  the  munitiODs  of  war  of  the  United 
Sutes,  no  higher  charge  is  to  he  made  than 
the  rate  per  mile  over  the  railroads  or  public 
highways  leading  to  it.  and  across  which  the 
United  EHates  are  to  have  the  rlchtof  way  for 
postal  telqgrsph  purposes.  17  Btat  at  L.  896; 
«t  Stat,  at  L.  414. 

The  dty  of  Cairo  is  rituated  upon  the  point 
of  land  at  the  jaoction  of  the  Mississippi  and 
the  Ohio  rivers,  and  is  surrounded  by  high 
levees  to  protect  it  from  the  river  floods;  and 
dnce  1860  has  been  a  county-seat  In  1856,  the 
defendant  completed  the  location  and  building 
of  its  road,  and  laid  and  sioce  maintained  its 
track  to  tbe  bank  of  the  Ohio  river,  then  tak- 
ing a  sharp  turn  westward,  and  passing,  in  tbe 
city  of  Cairo,  for  the  distance  of  2  milee  along 
the  Ohio  levee  embankment,  to  a  place,  less 
than  half  a  mile  fnun  the  junction  of  the 
waters  <rf  the  two  rivers,  and  at  tbe  intersection 
of  Second  and  Obio  Levee  streets,  where  its 
only  passenger  station  in  Cairo  was  established; 
and  until  a  few  months  before  tbe  filing  of  the 
petition  ran  all  its  passeuger  trains  to  and  from 
that  station,  and  made  it  the  southern  terminus 
of  its  railroad. 

By  tbe  statute  of  Kentucky  of  March  29. 
1880,  chap.  446,  tbe  Chicago.  8t  Louis,  & 
New  Orleans  Kailroad  Company  sad  the  Til- 
sols  Central  Kailrcnd  Company  wereauthorized 
"jointly,  or  either  of  tbem  separately,  to  build, 
erect,  construct,  and  forever  maintain,  use, 
148]  and  operate  a  railroad  bridge  *over  and 
KfOBt  the  Ohio  river  from  tbe  Kentucky  shore, 
in  BaUard  coun^,  opposite  the  city  of  Cairo, 
to  any  point  in  the  city  of  Cairo,  Iltlnois,"  con- 
fwmably  to  tbe  conditions  and  limitations  of 
the  acta  of  Oongresa  of  1678  and  1888,  above 
dted. 

Pursuant  to  that  statnte,  the  Chicago,  St 
Louis,  &  New  Orleans  Railroad  Company,  into 
which  various  railroad  corporations  had  been 
consolidated  by  statutes  of  the  states  of  Louis- 
iana, Mississippi,  Tennessee,  and  Kentucky, 
and  whose  line  extended  from  New  Orleans  to 
the  Ohio  river,  built  a  bridge  across  the  Ohio 
river  to  low-water  mark  on  the  Clinofs  side,  to 
which  the  Jurisdiction  of  the  state  of  Kentucky 
extended.  Indiana  v.  Kentueky,  186  U.  8. 
470  [84:  829].  The  north  end  of  this  bridge 
was  at  that  part  of  Cairo  about  S  miles  north 
of  the  defendant's  station  In  that  city;  and 
*  tbe  peculiar  conformation  of  the  land  and 
water  made  ft  impracticable  to  put  it  nearer  to 
Uie  jonctfm  of  the  two  rivers.  The  height  at 
which  tbe  bridge  had  to  be  built.  In  oSer  to 
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avoid  obstructing  navication.  required  the  ap- 
proaches on  both  banks  to  be  graded.  Tbe 
approsch  on  tbe  Illinois  side  was  built  by  the 
defendant,  upon  its  own  laud,  at  tbe  grade  of 
86  feet  to  a  mile,  and  beginning  1^  miles  off, 
at  Bridge  Junction,  beyond  tbe  oorporate 
limtu  of  Cairo. 

After  this  bridge  was  built,  and  the  defend- 
ant's road  was  thereby  connected  wlth.tbe  Chi- 
cago. St  Louis,  &  New  Orleans  Railroad,  the 
defendant  put  on  a  daily  fast  mail  train,  to  run 
from  Chicago  to  New  Orleans,  carrying  pas- 
sengers, as  well  as  tbe  United  Btatea  mau,  not 
going  to  or  stopping  at  tti  station  In  Cairo,  bnt 
connecUnjL  at  a  point  aome  9  mOea  out  on 
the  main  Uoe,  with  a  short  train  from  that 
station. 

Trains  passing  over  the  through  route  from 
Chicago  to  New  Orleans,  and  stopping  at 
Cairo,  are  obliged  to  leave  tbe  main  line  at 
Bridge  Junction,  and  to  run  down  8^  miles  to 
the  Odro  station,  mA  back  to  tbe  same  pt^l 
on  tbe  main  Hne.  Six  regular  pasKnger  tralna 
were  so  run  daily .giring  adequate  accommoda* 
tlons  for  passengera  to  or  from  Cairo. 

The  defendant  offered  to  prove  that  the  sehed- 
uleof 'running  time  of  the  fast  mall  train[149 
had  been  fixed  by  tbe  FMt«^ce  Department 
of  the  United  Stales,  ud  oould  not  be  changed 
by  the  defendant  The  court  excluded  tbe 
evidence,  "for  tbe  reason  that  it  is  not  compe- 
tent for  the  defendant  to  enter  into  the  contract 
with  the  government  of  the  United  Stales, 
whereby  it  renders  itself  incapable  of  comply- 
ing with  the  laws  of  Illinois;'*  and  allowed  an 
exoeptiMi  to  this  ruling. 

The  court  granted  a  writ  of  mandamus, 
commanding  the  defendant  to  cause  Its  south 
bound  fast  mail  train,  and  all  its  other  passen- 
ger  trains  coming  Into  Cairo,  to  be  run  or 
brought  down  to  Its  passenger  station  at  tbe  ia> 
tersectitm  of  Ohio  Levee  and  Second  streets, 
and  there  to  be  stopped  a  suflScient  length  of 
time  to  receive  and  let  off  passengers  with 
safety. 

Tm  defendant  appealed  to  the  anpreme  court 
of  tbe  state,  which  affirmed  the  judgment;  and 
held  that  the  statute  of  Illinois  concerning  the 
stopping  of  trains  obliged  the  defendant  to 
cause  its  fast  mail  train  to  be  taken  Into  Its  sta- 
tion at  Cairo,  and  to  be  stopped  there  loos 
enouj^  to  receive  and  let  off  passengers  wtu 
safety;  and  that  tbe  statute  so  constroed,  vraa 
not  an  unconstitutional  interference  with  In* 
terstate  commerce,  or  with  the  carrying  of  tiie 
United  Btatea  malla.  148  UL  484,  ^9  iZ  R.  A. 
110.  The  defendant  sued  ont  this  writ  of 
error. 

Mum.  Jajnee  FentraM  and  WUIImb 
H.  Green  for  plaintiff  In  error. 
Mmrt,  John  K.  Zduaaden  and  Angw 

Leek  for  defendant  in  error. 

Ur.  Justice  Or&jr  delivered  the  opinion  of 
the  court: 

The  line  of  railroad  communication  crosi- 
ing  the  Ohio  river  at  Cairo,  and  of  whldi  the 
Rlinoia  Central  Raflroad  forms  part,  has  been 
established  by  Congress  as  a  national  highway 
for  the  accommodation  of  interstate  commerce 
and  of  tbe  mails  of  the  United  States,  and  ae 
such  haa  been  lecogniied  and  promoted  by  the 
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ISOlstateofllllnote.  This wfll clearly ^ippear 
hj  a  brief  recapitulation  ut  tbe  acts  of  Congreas 
•ad  the  statute!  of  Illinois  upon  the  subjecL 

Cougren,  In  tbe  act  of  September  20,  1860, 
ehap.  61,  granted  a  right  of  way,  and  Motions 
of  uic  puulc  lands,  to  the  stste  of  IlUaois.  to 
aid  tn  the  ccmstniction  of  a  railroad  In  that 
slate  from  tbe  soutbem  termlQation  of  tbe  Bll- 
nola  &  Hichimn  Canal  "to  a  point  at  or  near 
the  juDCtloD  of  the  Ohio  and  Mississippi  rivers," 
with  branches  to  Chicago  and  Dubuque,  "to 
Iw  and  remain  a  public  bTghwav,  for  theuwof 
the  govennneot  of  Uie  Umted  States,  free  from 
toil  or  other  charge  npon  the  transportatioo  of 
may  property  or  tnwps  of  the  United  States," 
and  on  which  the  United  States  m^l  should 
"at  all  times  be  transported,  under  the  direc- 
tion of  the  Postofflce  Department,  at  such  price 
•a  the  CouKress  may  by  law  direct;"  and.  In 
order  "to  aid  in  the  constnictinn  of  said  Cen- 
tral Railroad."  made  like  grants  to  the  states 
of  Alabama  and  Misstssippi.  respectively,  for 
the  purpose  of  aiding  in  the  cnnBtmctlon  of 
a  rallroaa  bom  the  dty  of  Mobile  "to  e  point 
sear  tbe  month  of  the  Ohio  river.**  9  Slat,  at 
L.  460. 

Tbe  manifest  purpose  of  Congress  was  to  es- 
tablish a  rallroaa  in  the  center  of  the  ConUoent, 
connecting  the  waters  of  the  Oreat  Lakes  with 
tbose  of  the  Gulf  of  Heilco.  for  the  benefit  of 
Interstate  commerce,  sa  well  as  of  tbe  military 
and  postal  departmenta  of  the  goveramentof 
the  United  States. 

Tbe  state  of  Illioofs,  hy  a  statute  of  Febru- 
ary 10,  1861,  chartered  tbe  Illinois  Central 
Xlailroad  Company,  and  ceded  to  It  the  rights 
and  lands  granted  to  the  state  by  the  act  of 
Congress,  for  tbe  purpose  of  constructing  and 
maintaining  wltbln  the  state  such  a  trunk  line 
and  branches,  describing  its  southern  terminus 
as  "s  point  at  tbe  city  of  Cairo,"  and  declaring 
"said  road  and  branches  to  be  free  for  the  use 
of  the  United  States,  and  to  be  employed  by 
the  Postofflce  Department,  as  provided  to  said 
act  of  Congressi"  and  (as  if  that  were  not  suffi- 
cient) by  another  statute,  a  weA  later,  the  state 
expressly  accepted  the  act  of  Congteas,  and 
■greed  to  be  bound  the  oondiUone  ezpiessed 
therein. 

By  tbe  statute  of  DUnois  of  February  2. 1866, 
all  railroad  corporations  of  tbe  state  were  em- 
llil]  powered  to  make  contracts  *with  each 
other,  and  with  railroad  corporations  of  other 
Btates.  for  leasing  or  runningor  connecting  their 
raflrosds;  and  bv  the  statute  of  DUnoisof  Febra- 
■ly  25,  1867,  railroads  terminating  aC  a  point  at 
whfrh  there  was  a  railroad  bridge  on  a  line  of 
continuous  railroad  thoroughfare  were  re- 
quired to  be  connected  by  rail,  as  to  make  "an 
uninterrupted  communication  over  such  rail- 
roads and  bridge  as  public  thoroughfares." 

By  tbe  act  of  June  10,  1866,  cbap.  124,  Con- 
gress, for  tbe  declared  purpose  of  facilitating 
commercf  among  the  several  states,  and  the 
postal  and  military  communications  of  the 
United  Slates,  authorized  every  railroad  com- 
pany in  the  United  States,  whose  road  was 
operated  by  steam,  to  carry  over  Its  road, 
bridges,  and  ferries,  as  well  passengers  and 
freight,  as  government  mails,  troops,  and  sup- 
plies, from  (me  state  to  another;  and  to  con- 
nect, in  any  state  authmliliig  U  to  do  ic^  with 
110 


roeds  of  other  states,  so  as  to  form  continuous 
lines  of  transportation.   14  Stat,  at  L.  66. 

By  the  acts  of  Congreas  of  December  17, 1872, 
chap.  4.  and  February  14,  1883.  chap.  44, 
bridges  were  autborlaed  to  be  built  across  the 
Ohio  river  by  any  jwrsoa  or  coiporatlon  har- 
ing  lawful  authority  therefor,  and  with  the 
approval  of  the  Secretary  of  War.  and  were 
declared  to  be  lawful  structures  and  post  routes 
for  the  transmission  of  the  malls  and  thetroope 
and  munitlona  of  warof  the  United  States  17 
Stat,  at  L.  898;  32  Stat,  at  L.  414. 

It  is  not  denied  that  tbe  bridge  across  the  Ohio 
river  from  the  Kentucky  shore  to  the  Dlinols 
■bore,  opposite  the  city  of  Cairo,  was  con' 
stmcted  lawful  authori^,  and  as  permitted 
by  Congress.  Nor  Is  it  denietl  that  the  Dlinois 
Central  Railroad  Company  bad  the  right,  under 
the  acts  of  Congress  and  the  statutes  of  Ulinois, 
to  connect  its  road  with  that  bridge,  and  to 
run  its  south  ward  bound  trains  over  that  bridge 
as  part  of  a  system  of  Interttala  eommuiilca- 
tion. 

But  it  Is  contended,  on  behalf  of  the  state  of 
Illinois,  that  the  station  of  tbe  Illinois  Central 
Bailroad  Compaoyat  the  southern  terminus  of 
its  road  In  the  city  of  Cairo,  having  been  origi- 
nally eslablished.  and  still  remainiog,  at  a  point 
some  8^  miles  from  so  much  of  its  main  Une 
as  forms "partof  thethrough  communica-[  Iff  2 
tlon  by  railroad  from  the  stale  of  Ullnms  acroea 
tbe  Ohio  river  to  tbe  stateof  Kentucky  and  other 
floothem  states,  the  corporation  is  obliged,  by 
a  statute  of  tbe  state  of  Illinois,  to  cause  all  Its 
trains,  including  tbe  &Bt-mail  train  from  Chi- 
cago to  New  Orleans,  to  be  brought  down  to 
that  station,  and  to  stop  there  long  enough  to 
receive  and  let  off  passengers  with  safety. 

The  statute  In  question  is  as  follows:  "Sveiy 
railroad  corporation  shall  cause  its  passenger 
trains  to  stop  upon  its  arrival  at  each  station, 
advertised  by  such  corporation  as  a  place  for 
receiving  and  discbarglns  passengers  upon  and 
from  such  trains,  a  aufflcient  length  of  time 
to  receive  and  let  off  such  passengers  with 
safety:  ProUdfd,  all  regular  passenger  trains 
shall  stop  a  sufficient  leaeih  of  time  at  theraO- 
rofld  station  of  county-seata,  to  receive  and  let 
off  passengers  with  safety."  111.  Bev.  StaL 
1889,  chap.  114,  &H8. 

It  was  argued  in  behalf  of  the  railroad  oopa- 
pany,  that  the  whole  effect  of  this  section  was 
to  require  each  train  "to  stop,  upon  its  hi  rival" 
at  a  station,  long  enough  to  receive  and  let  off 
passeofcers  with  safety;  that  the  first  part  of 
the  section  only  required  trains  to  stop  upon 
arrival  "at  each  station  advertised  as  a  place 
for  receiving  and  discharging  passengers  upon 
and  from  such  trains;"  that  Uie  proviso  merely 
required  trains  to  stop,  for  a  like  time,  on  ar- 
riving at  "the  railroad  station  of  county  aeats," 
although  not  so  advertised;  and  that  no  part 
of  tbe  section  required  any  train  to  arrive  at, 
or  to  go  to,  any  particular  station. 

Tbe  supreme  court  of  tbe  state,  however, 
held  that  the  statute  not  only  required  eveir 
train  to  atop  at  every  county-seat  at  which  it 
arrived,  but  that,  as  Cairo  was  admitted  to  be 
a  county-seat,  tbe  statute  required  every  into 
passing  through  tbe  city  of  Cairo  to  go  to  and 
stop  at  the  station  in  diat  city.  The  construc- 
tion given  to  the  statute  In  this  particular  by 
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ihe  sUtB  court  does  not  iavolTe  way  Federal 
qoffiion,  and  must  be  accepted  by  tbis  court 
in  Judgioff  of  the  constitutiooaii^  of  tbe  stat- 
ute. Ci.t>aff0,  M.  A  St  P.  A  C&  T.  Minju- 
wto.  1S4  V.  S.  418.  459  fSS:  970.  MO,  8  Inten. 
Com.  Hep.  2001. 

Bill  the  decuioD  that  tbe  statute  M  cod- 
stnKd,«aa  not  mn  UDCOOStitutiooal  Interfetenoe 
1531  wttb  loierslate  commerce,  or  *with  tbe 
carrying  of  the  mails  by  tbe  Uolled  States,  was 
a  dcoBion  tn  favor  of  tbe  Talldity  of  a  state 
staniie  vbose  nlidUy  was  drawn  in  question 
on  the  ground  of  its  beioc  repugnant  to  the 
OooatitutiOD  and  laws  of  tSe  ITniled  SUtes.  as 
well  as  a  decisioo  against  a  right  spedall;  set 
op  and  claimed  ooder  the  Datioual  Conatito- 
tloo  and  laws;  and  is  therefore  clearly  review- 
able by  this  court. 

Tbe  effect  of  the  statute  of  Illiooii,  as  con- 
stnied  andapplied  \»j  the  supreme  court  of  tbe 
itate,  la  to  require  a  fast  mail  train,  carrying 
intentate  passengers  and  tbe  Uoited  States 
mail,  from  Chicago  in  the  state  of  lUioois  to 
places  south  of  tbe  Ohio  river,  over  an  iDler- 
itate  highway  established  by  authority  of  Con- 
gtesa,  to  delay  the  IransportatioD  of  Boch  pas- 
sengeiB  and  mails,      turning  aside  from  tbe 
direct  interstale  route,  and  ruoniog  to  astation 
Si  miles  away  from  a  point  on  that  route,  and 
back  again  to  tbe  same  point,  and  thus  iraTel- 
ing  7  miles  which  form  no  part  of  Its  course, 
before  proceediog  on  Its  way;  and  to  do  this 
for  the  purpose  of  dlscbarging  and  receiving 
passengers  at  that  station,  fw  tbe  Intentate 
travel  to  and  from  which,  as  Is  admitted  in  this 
ease,  the  railroad  company  fumisbes  other  and 
ample  accommodaUoo. 

This  court  is  unanimously  of  opinion  that  this 
reqiiiiement  is  an  unconstitulional  hindrance 
and  obstnicticKi  of  interstate  commerce  and  of 
tbepaiaaee of  the  mails  of  the  United  Slates. 

Upon  tbe  state  of  facts  presented  by  this 
record,  tbe  duties  of  the  Illinois  Central  Rail- 
road ComiMny  were  not  conflned  to  those 
whidi  It  owed  to  the  state  of  Illinois  under  tbe 
durter  of  the  company  and  other  laws  of  the 
Hate;  but  included  distinct  dutlM  Imposed 
oiioD  tbe  corporation  by  the  Oonstltulion  and 
laws  of  the  Uoited  States. 

The  slate  may  doubtless  compel  tbe  railroad 
company  to  perform  tbe  duty  imposed  by  its 
dtanerof  carrying  passengers  and  goods  be- 
tween Its  termini  witbio  the  sUie.  But  so 
long,  St  least,  as  that  duty  is  adequately  per- 
formed by  the  company,  tbe  state  canoot,  un- 
der the  guise  of  compelling  its  performance, 
iaterfefe  with  the  performance  of  paramount 
154]  ^duties  to  which  tbe  company  has  been 
•objected  by  the  ConsUtuUon  and  laws  of  the 
UDited  Rtates. 

The  state  may  make  reasonable  regulations 
to  cecore  the  saiety  of  pasBeogers,  even  on  io- 
■entate  trains,  while  within  its  borders.  But 
tbe  state  can  do  nothing  wbicb  will  directly 
bardea  er  impede  tbe  interstate  traffic  of  the 
eompaiiy,  or  impair  tbe  uaefulness  of  its  facil- 
ities for  such  traffic.  Xhibuque  8.  0.  R.  Co. 
T.  Richmond.  86  U.  S.  19  Wall.  684,  68d  [28: 
178]:  Stone  t.  Farmen'  Loan  A  T.  Co. 
{"Raihoad  Commistion  Catei"),  116  U.  8.  807. 
84  [28:  636.  645];  Smith  v.  Alabama.  124  U. 
S.  465  [31:  508.  1  Inters.  Com.  Sep.  804]. 
It  may  well  he,  as  held  by  tbe  courts  of  Bll- 
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ooia,  that  tbe  arrangements  made  by  the  com- 
pany with  the  FoBtolt^ce  Department  of  the 
United  States  canoot  have  the  effect  of  a1»o- 
gating  a  reasonable  police  regulation  of  the 
state.  But  a  statuteof  tbe  state,  wbk^  unoeo 
essarlly  interferes  with  the  speedy  and  uninter- 
rupted carriage  of  tbe  malls  of  tbe  United 
States,  cannot  be  considered  as  a  reasonable 
police  regulation. 

In  VnfonP,  R.  Co.  v.  EaU,  01  U.  S.  848  [28: 
428],  dted  the  conosel  for  the  state,  the  writ 
of  mandamus  was  Issued  to  promote,  not  to  do- 
fest.  interstate  transportation. 

The  auesUon  whether  a  statute  which  merely 
required  interstate  railroad  trains,  without  go- 
ing out  of  their  course,  to  stop  at  county-seats, 
would  be  withlo  the  constitulioDal  power  of 
the  state,  is  not  presented,  and  cannot  be  da* 
cided,  upon  this  record. 

The  result  la  that  the  Jitdgment  «f  th»  9m- 

front  court  of  tbe  state,  which  requires  the 
llinoia  Central  Railroad  Company  to  cause  its 
fast  mail  train  to  be  brought  into  and  stopped 
at  its  station  in  Cairo,  is  erroneous,  and  must 
be  reverted,  and  tbe  cause  remanded  for  further 
proceedinj^  not  Inconsistent  with  this  opinion. 


GSOBOS  P.  WEBSTER  R  ak,  [165 
4pp*»., 

e. 

ATJOUSTIN  DALT. 

(See  8. 0.  Beporter's  ed.  UK-lNi) 
Juriidietion  qf  thi*  court. 

An  appeal  from  a  decree  of  a  ciroott  oonrt  of  the 
United  States  which  afflrme  Its  own  prior  decree 
in  obedleaoe  to  a  mandate,  and  declares  that  tbe 
decree  of  the  ofroott  court  of  appeals  is  made  tbe 
decree  ot  that  oonrt,  la  not  an  appeal  from  the  cir- 
cuit oourt  of  appeals,  but  is  an  appeal  from  the 
oircnltoouMof  whtohtbls  oourtbas  aojurisdio* 
tlon  under  the  JndlcAarr  aefc  of  Uuob  a,  un.  • 

[No.  265.] 

Artpud  Apraao,  1898.   Dteidea  May  18,  im. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  the  Southern  Dis- 
trict of  New  York  affirming  a  decree  of  that 
court  for  an  Injunaion,  etc.,  in  pursuance  of 
tbe  mandate  of  tbe  circuit  court  of  appeals,  etc 
Di»mi$ied. 

See  same  case  below,  89  Fed.  Rep.  265,  47 
Fed.  Rep.  908,  1  U.  a  App.  678,  11  U.  S. 
App.  791. 

Tbe  facts  are  stated  la  the  oi^nioD. 

Mr.  A.  J.  Dittenhoefer  for  appellants. 

Mr,  Stephen  H.  Olin  for  appellee. 


Nom— At  CoiurtMHetlon  «» tUt  UiMeA  States  A»* 
preme  Court  tehere  Federal  guention  arUet  or  uAers 
arc  drawn  in  question  ttaiutea,  treattf,  or  CowtUu- 
tton.  see  notes  to  Martin  v.  Hunter,  4:97,  Matthews 
v.  Zane,  2: 664,  and  Wllltams    Norria,  fl:  671. 

AttoJurtadtetloni^UniHd  Btata  Supreme  Court 
to  declare  ttate  law  votd  at  4n  eonjtiet  vMh  tlaU 
OonaUtution;  to  revite  decrees  of  state  courts  as  to  eon- 
tlruction  of  stats  lauw.-see  notes  to  Hart  v.  Lem- 
pbire,  7:  sn,  and  Oommetcial  Bank  v.  BuokiDgbaai. 

isstm. 
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Hr.  Chief  Justice  Fuller  delivered  the  oplD- 
fon  of  the  court: 

Daly  filed  his  bill  lo  the  circuit  oourt  of  the 
United  States  against  George  P.  Webster  and 
others  for  the  purpose  of  eujolDlDg  and  re- 
strsiniag  defeudants  from  performing  the  scene 
In  the  plaj  of  "After  Dark,"  known  as  the 
"railroad  scene,"  on  the  ground  that  it  was  an 
imitation  of  a  similar  scene  in  complainant's 
pUtv,  "Under  the  Gaslight,"  which  com- 
plainant allegsd  he  had  cwrrighted  ^gust  1, 
1867,  under  the  act  of  A^ruary  8,  1881  (4 
Slat  at  L.  408),  and  for  an  accountinff.  A 
motion  for  a  temporary  injunction  was  denied 
byJadge  Wallace,  June  10,  1880.  80  Fed. 
Ifep.  36S. 

llie  cause  having  been  heard  on  pleadiags 
and  proofs  by  Judge  Coze  Uw  former  dedrion 
was  held  ooutrolltog,  and  the  bill  was  dis- 
missed.  47  Fed.  Rep.  OOa 

Thereupon  complainant  carried  the  case  to 
the  circuit  coart  of  appeals  for  the  second  dr- 
eult,  and  the  decree  of  the  clrcoit  court  wss 
reversed,  and  the  cause  remanded  with  instnic- 
tionsto  enter  the  Qsual  decree  for  account  and 

?!rpetnal  injunction.  1  U.  S.  App.  678. 
501  The  mandate  of  the  circuit  court  of  ap- 
peals luviog  been  sent  down  to  the  circuit 
court,  that  court,  Jadge  Lacombe  presiding, en- 
tered a  decree,  Novemoer  S,  1882,  iii  accordance 
therewith,  for  perpetual  injunction  and  costs, 
and  referred  the  case  to  a  master  to  take  and 
state  aa  account  of  the  number  of  unauthor- 
ized perfwmanoei.  Proceedings  were  had 
under  the  references  and  a  report  filed  Januair 
17, 1888,  to  which  exceptions  were  taken,  and, 
on  Ainil  1,  1808,  Judge  Lacombe  entered  a 
decree  overruling  the  ezceptions^  oonflrming 
ttie  decree,  and  for  cosu. 

The  case  was  again  appealed  to  the  circuit 
court  of  appeals  and  the  decree  ^rmed,  June 
7, 1808,  with  costs.    11  U.  B.  App.  791. 

The  mandate  of  the  circuit  court  of  appeals 
was  filed  In  the  circuit  court,  June  14,  1808, 
and  that  court.  Judge  Lacombe  presidlog, 
entered  a  decree,  which,  after  referring  to  the 
appeal  and  the  mandate,  continoed  thus: 

"Now,  upon  the  said  mandate  and  upon  all 
the  pleadlogs  and  proceedings  herein  and  on 
notion  of  Olin,  lUves,  ft  Montgomery,  soUd-. 
Um  for  the  complainant 

"It  bordered,  adjudged,  and  decreed  that 
the  decree  of  the  circuit  court  of  appeals  be. 
and  the  same  hereby  Is,  made  a  decree  of  this 
court,  and  that  the  final  decree  of  this  court, 
entered  herein  on  the  let  day  of  Aprils  1883, 
be.  and  the  same  hereby  is,  u  all  respects  af- 
tened." 

July  18, a  petition  for  the  allowance 
of  an  appeal  was  presented,  on  behalf  of 
defendants  below,  to  Judge  Lacombe,  who 
had  entered  the  decrees  of  the  circuit  court  of 
November  fi.  1802.  April  1,  1808.  and  June  14, 
1808. 

This  petition,  after  setting  forth  the  pro- 
eeedlnn  In  tbe  case  from  Its  commencement, 
ooneluoed: 

"Now,  therefore,  these  defendants,  George 
P.  Webster  and  William  A.  Brady,  feeling  ag- 
grieved, do  hereby  appeal  to  Uie  Supreme 
Court  of  the  United  States  from  tbe  order  and 
judgment  entered  on  tbe  14th  day  of  June, 
118 


'898,  afflrmiog  the  final  decree  entered  on  tbe 
Ist  day  of  April,  1608,  and  from  the  order  of 
tbe  United  Slates  circuit  court  of  appeals,  en- 
tered on  tbe7thday  of  Jane,  1808.  affirming  tbe 
final  *decree  entered  April  1,  1888.  and  [167 
directing  a  mandate  to  issue  afllrmlng  the  said 
final  decree  of  April  1,  1808.  and  also  from 
the  mandate  issued  In  acoordanoe  therewith, 
and  upon  the  said  appeal  defendants  intend 
to  bring  up  for  review  the  order  of  the  United 
States  drcult  court  of  appeals  filed  on  the  6th 
day  of  November.  1808,  dlreeUng  that  tbe  de- 
cree of  the  United  States  drcult  court  entered 
on  the  lUh  day  of  November.  1881.  be  re- 
versed, and  directing  a  mandate  to  issue  to 
tbe  United  States  circuit  court  accordingly, 
and  also  the  mandate  so  issued,  and  also  we 
decree  entered  In  aocordanoe  with  the  said 
mandate  in  the  United  States  circuit  oourt  on 
theSthday  of  November,  1802,  and  respect 
fully  pray  that  tbe  final  decree  entered  on  the 
1st  day  of  April,  1888,  and  the  Interlocatory 
decree  entered  on  the  0th  day  of  November, 
1803,  and  the  bill  of  complaint,  answers,  rep- 
lications, transcript,  s'  '  mandates  of  the 
United  States  drcult  court  of  appeals  and  de- 
cree entered  In  accordance  therewith,  and  all 
the  pleadings,  depositions,  evidence,  exhibits, 
proofs,  and  proceedings  in  tbe  said  cause,  be 
sent  to  tbe  Supreme  Cioart  of  the  United  Slates 
without  dday,  duly  authenticated;  that  tbelr 
appeal  may  be  allowed,  and  that  tbe  Supreme 
Court  may  proceed  to  bear  the  cause  anew, 
and  that  the  decrees  of  the  drouit  court  en- 
tered In  accordance  with  tbe  orders  and  maD> 
date  of  the  circuit  court  of  apprals  may  be  re- 
versed, and  the  decree  entered  herein  on  tbe 
14th  day  of  November,  1801,  dismisaing  the 
bill  of  complaint,  may  be  afllrmed  or  said 
other  decree  made  as  to  the  said  Supreme  Court 
sball  seem  just." 

Ou  the  same  day  Judge  Lacombe  entered  at 
the  foot  of  tbe  applicaoon:  "Tbe  foregoing 
appeal  is  allowed,"  approved  a  bond,  and 
Sliced  a  dtatioo  on  appeal.  Among  the  re- 
citals of  tbe  bond  was:  "And  whereas  the 
said  defendants,  George  P.  Webster  and  Will- 
iam A.  Brady,  appealed  to  the  United  States 
circuit  court  of  appeals  from  tbe  said  final  de- 
cree entered  as  aforesaid  on  tbe  1st  day  of  AjwQ, 
1888,  which  said  drcult  oourt  of  anwala  af< 
firmed  tbe  said  final  decree,  and  on  the  7th 
day  of  Jane.  1898,  entered  Its  order  directing 
a  mandate  to  issue  affirming  the  said  final  decree 
accordingly  *with  costs,  and  a  mandate  [158 
was  issued  accordingly  to  tbe  United  States 
drcult  oourt,  and  an  wder  of  tbe  United 
States  cbeultcourt  having  been  duly  made  and 
entered  thereon  on  the  14lb  day  of  June,  1888. 
makfaig  tbe  said  judgment  of  the  United  SUtes 
drcult  court  of  appeals  the  judgment  of  the 
United  States  circuit  court,  and  awarding  to 
tbe  said  complainant  snd  respondent  the  sum 
of  $80.25  costs.** 

Tbe  citation  was  preceded  by  a  recital  tbat 
it  was  Issued  by  "one  of  tbe  judees  of  the  dr- 
cult court  of  the  United  States  for  the  south- 
em  dlstrid  of  New  York  and  of  the  United 
Statas  court  of  appeals  for  the  second  drcult,** 
and  stated:  "Whereas  George  P.  Webster 
and  William  A.  Brady  have  appealed  to  the 
Supreme  Court  of  tbe  United  States  from  the 
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decree  lutelj  rendered  in  the  cIrctUt  court  of 
the  Uniled  States  for  the  Boutbern  district  of 
Ifew  York  made  in  favor  of  you,  the  said 
Auguatin  E>al7.  which  decree  was  affirmed  by 
the  United  States  circuit  court  of  appeals,  and 
the  Hia  George  P.  Webster  and  William  A. 
Brady  have  appealed  to  the  said  Supreme 
Court  of  the  United  States  from  the  order  and 
mandate  directing  an  affirmance  of  the  said 
decree  and  from  uie  decree  entered  in  accord- 
ance with  the  said  order  and  mandate,  and 
filed  the  security  required  by  law." 

These  papers,  toother  with  an  usignmeDt 
of  error,  were  filed  in  the  circuit  conrL 

Thereafter,  and  on  August  8,  1893,  the  rec- 
ord was  certified  by  the  clerk  of  ibe  circuit 
court  under  the  seal  thereof  "to  contain  a  true 
and  complete  Iraoacript  of  therecord  and  pro- 
ceedings bad  In  said  court  in  the  case  of  Au- 
frustin  Dalv,  complaioaot  and  appellee,  against 
George  P.  Webster  and  William  A.  Brady,  de- 
fendants and  appellants,  as  the  same  remains 
of  record  and  on  file  in  said  office," 

This  record  embraces  the  pleadings,  eri- 
dence.  master's  report,  orders,  decrees,  and 
proceedion  in  the  circuit  court  and  the  two 
mandates  from  the  circuit  court  of  appeals,  and 
necessarily  does  not  contain  the  proceediagsin 
and  Judgments  ot  Uie  latter  court.  It  does 
1 59]not  appear  and  is  *not  contended  that  that 
court  ever  entered  any  order  allowing  an  appeal 
or  that  any  application  and  allowance  were 
ever  filed  therein. 

The  record  was  filed  In  this  court  August  18, 
18B3,  and  the  cause  docketed  as  an  appeal  from 
the  drcait  coart 

The  result  of  all  Uiis  clearly  is  that  the 
pending  appeal  is  not  an  appeal  from  the  dr- 
cuii  court  of  appeals,  and  is  an  appeal  from 
the  circuit  court. 

But  under  the  6th  section  of  the  judiciary 
act  of  March  S,  1891,  appeals  will  not  lie  di- 
rectly to  this  court  except  in  cases  falling 
within  one  or  the  other  of  ibe  classes  of  cases 
tberein  enumerated,  and  the  case  before  us  is 
not  one  of  them. 

Bj  the  6th  section  appeals  may  be  taken 
from  the  circuit  courts  of  appeals  to  this  court 
in  all  cases  in  which  the  judgments  and  decrees 
of  that  court  are  not  therein  made  final,  where 
the  matter  in  controrersy  exceeds  $1,000  be- 
sides costs,  and  copyright  cases  are  such  cases. 
But  this  is  not  an  appeal  from  the  circuit  court 
of  appeals.  Our  appellate  jurisdiction  is  de- 
fined by  that  act  and  we  cannot  maintain  juris- 
diction to  review  the  judgments  and  decrees 
of  the  circuit  court  except  as  tberein  pre- 
scribed. It  does  not  help  the  matter  that  the 
circuit  courts  may,  by  the  form  of  their 
entries,  make  the  Judgments  and  decrees  of 
the  circuit  courts  of  appeals  their  judgments 
and  decrees.  We  cannot  revise  the  judgments 
and  decrees  of  the  appellate  tribunals  except 
when  brought  before  us  by  appeal  therefrom, 
writ  of  error  thereto,  or  by  certiorari.  Ap- 
peai  di*mit$ed. 

Mr.  J ustice  Brewar  and  Mr.  Justice  Pack- 
ham  did  not  hear  the  argument,  and  took  no 
part  in  the  decision  of  th&  case. 
IM  C.  8.        U.  8..  Book  41. 


WILLIAM  PEREQO,  4pp«,.  [160 

v. 

W.  H.  DODGE  ET  AL. 

(See  S.  C.  Beporter's  ed.  180-168.) 

Bemedy  o-t  lata— erost-eomptaint— action  for 
mining  claim— wdver  <ff  jwry—XT*  8,  Be*. 
3tat.%tS£6. 

h  One  who  Toluntarflr  lovokes  equttj  jarlsdlo- 
tlOD  cannot  ur^  on  appeal  that  his  oomplalnt 
abonld  have  been  dlsmlned  because  of  an  ad^ 
qoate  Temedjr  at  law. 

&  A  oontentlon  that  relief  was  Improperly 
awarded  to  defendants  because  no  orues-com- 
plalDt  was  filed  by  them  cannot  be  flnt  made  on 
appeal,  wbeo  an  answer  by  which  dereadaats 
songhtafannatlve  relief  was  treated  Id  tbeoooct 
below  as  equivalent  to  a  cross-pleading. 

9.  An  action  at  law  to  recover  poasosslon  wbea 
plaintiff  Is  out  of  poasogslon.  or  a  salt  in  equity  to 
Qulet  title  when  he  is  In  poBseaaloo,  Is  an  appro- 
priate remedy  to  determine  the  right  of  posse** 
sioD  of  a  mlnlDff  claim,  as  twtween  advene 
claimants,  nnder  U.  8.  Bev.  Stat;  I  tBU. 

4.  The  provision  for  a  waiver  of  a  jary,  to  Utah 
Code,  1 8876.  does  not  preclude  a  waiver  of  the 
right  In  another  mode. 

B.  Atrial  by  Jnryln  aprooeedlnir  as  to  adverse 
mhilng  0  Wnis,  nnder  U.  B.  Bev.  Btat.  I  an,  Is  not 
madaneoessarylvtheaotof  Oonareasot  Haroh 
8, 1881  (tl  Stat.  606,  obap.  UO),  providing  fOr  aflnd> 
Ing  ttj  jury  on  a  question  of  title. 

[No.  278.] 

Argued  May  1, 1SS6.   Xkdded  Majf  JS,  1896. 


Nora.— Am  to  vihat  remedy  at  ia%e  wtB  prvsvnc  rtm- 
tduintQtabii,  see  note  to  Trier  T.8avag8(86:88L 

OonstttutfofMilrtiWoftrfiilbtf  ^urKsxtmCqf  rUtht; 
in  what  eases  UuriffiitejeM*. 

The  provision  of  the  Federal  Constitution  that, 
In  suite  at  oommon  law,  where  the  value  In  con- 
troversy shall  exceed  $20,  the  right  of  trial  by  jury 
eball  be  preserved,  applies  only  to  proceedings  In 
the  couru  of  the  United  States,  and  is  not  a  restric- 
tion or  llmltatloo  opoD  the  several  states,  nor  a 
legolatloo  of  the  trial  of  actions  Intiielrooarts. 
Twitched  V.  Com.  74  C  8. 7  Wall,  m  (19: 238);  Ed- 
wards V.  EUlott.  88  U.  8. 21  Wall.  63S  (SS:  iSTl; 
Walker  v.  Sauvloet,  82  U.  S.  M  (28: 878>;  State  T. 
Eeyea,  8  Yt.  ST.  80  Am.  Deo.  4G0(  Com.  ▼.  Whitney, 
lOB  Haas.  S;  Colt  v.  Eves,  18  Conn.  SU;  Murphy  v. 
People.  2  Cow.  815:  Livingston  v.  New  York.  8 
Wend.  85,  23  Am.  Deo.  62;!;  Lee  v.  TUIotsoo,  H 
Wend.  887. 8&  Am.  Dec.  (124;  Foster  v.  Jaok8On,07 
Ga.  208;  BoringT.WUllains,lT  Ala.610;  State  vXlarro. 
26  La.  Add.  877;  State  t.  Andetsoo.  80  Jm.  Ann.  657: 
Lake  Erie.  W.  8c  St.  L.  B.  Co.  v.  Heath.  9  Ind.  6S8: 
Wballon  V.  Bancroft,  4  Hlnn.  lOB;  Hurtou  v.  Wads- 
worth,  6  Colo.  218. 

The  Ttb  Amendment  does  not  apply  to  the  pre- 
liminary examination  under  tbefngltlve  slave  law. 
suob  a  proceedlDK  not  being  aooordlnff  to  the 
oourse  of  the  oommon  law,  but  statutory.  UlUee 
r.  UcQuerry,  SHoLean,  488. 

This  daose  may.  In  a  Jast  sense,  be  emastrued  to 
eminaoe  all  suits  whioh  are  not  of  eqaltr  or  ad- 
miralty Jurlsdioilon.  whatever  peculiar  form  they 
may  assume  to  settle  lepal  rights.  Faistma  v.  Bed- 
ford, 28  U.  8. 8  Pet.  U7  (7: 78n. 

The  provision  of  this  Amendment,  which  deelaiea 
that  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined In  any  oonrt  of  the  United  States  than 

a  lis 
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APPEAL  from  *  JudgmeTit  of  the  Supreme  I 
Court  of  the  Territory  of  Utah  affirininK 
the  Judgment  of  the  District  Court  for  the  Third 
Jttdidu District  of  the  Territozyof  Utah,  lo 
favor  of  the  deftadants,  W.  H.  Dodge  et  al., 
mud  agalDit  William  Perego,  plaintiff,  quieting 
and  confirming  tbe  title  of  defenduta  to  a 
mining  claim. 
See  aame  caaa  below,  9  Utah.  8. 

Statement  by  Mr.  Chief  Justice  ]^ll«n 
This  was  a  rait  brought  by  William  Perego 
agafost  W.  H.  Do^e  and  otfaen  in  the  district 
court  f(»  the  third  ^dldal  district  of  tbe  ter- 
ritory of  Utah  in  puTBoaoce  of  the  provisions 
of  U.  S.  Rev.  Stat,  g  2838.  Tbe  complaint 
alleged  the  title  of  plaintiff  to  a  mlDiog  claim, 
called  the  Perego,  of  which  Le  averreahe  was 
in  possession,  described  it,  and  stated  the  dale, 
of  location,  ratetenoe  of  tbe  vein,  and  the  other 
facts  entitling  him  to  a  decree  founded  upon 
such  title.  It  was  then  alleged  that  defend- 
ants had  made  application  for  a  patent  to  cer- 
tain mining  claims  known  as  the  Mayflower 
Noe.  4  and  6,  and  that  they  bad  wrongfully 
surveyed  said  claims  so  as  to  conflict  wiih 

{tlalntUTs  claim;  and  after  descriUng  the  area 
n  ooDflict,  aveired  that  notice  of  the  applica- 
tloD  for  patent  by  defendants  was  published; 
that  within  the  sixty -day  period  of  linblication 
plaintiff  flled  in  tbe  land  oflice  his  adverse 
claim,  and  brought  tbis  suit  wiihin  thirty  days 
thereafter.  Plaintiff  prayed  judgment  and  re- 
lief against  defendants,  "that  the  plaintiff  is 
the  owner  and  lawfully  in  and  entitled  to  tbe 
poBsnslon  ofthelast  above^escribed  premises. 


aooorded  totberuleaot  tbe  oommon  law,  applies  to  I 
the  faots  tried  by  a  Jurr  In  acauae  <□  a  state  court. 
Kew  York  Sup.  Ct  Justices  v.  United  States  ("The 
JnsHoes  v.  Hurrar")  78  U.  S.  B  Wall.  £74  09: 608). 

But  In  tbe  ooDsUtattons  of  a  majoiitr  4tf  tbe 
states  tbere  la  found  a  piarantr  that  tbe  right  of 
trial  b7  Jury  shaU  remain  InvlolBte.  Sttmson,  Am. 
8tat.lAW,H78,78. 

Trial  hj  jmr  msanf  a  trial  aooordlnt  to  tbe 
eouiae  of  tbe  oommon  law,  and  the  same  In  soti. 
stance  as  that  which  vas  In  use  when  tbe  Oonstltu- 
tlOD  WHS  adopted.  East  Klnsston  v.  Towle,  iB  N, 
H.  tii  Copp  V.  Henntker,  55  N.  H.  178,  SO  Am.  Bep. 
UH;  People,  BoothtT.Tlsher.  20  BartkOB^  ByersT. 
Com.  42  Pa.  89;  RUoes  v.  Clark,  61  Pa.  98:  Howe  t. 
Treasurer  of  Plalnfleld,  87  N.  J.  L.  IIB;  Tims 
T.  State.  26  Ala.  Iffi:  Trtgally  v.  Hempbla,  6  Ooldw. 
882:  Bos8v.IrTldff,14Ill.l71;  Wblteburstr.OoleeD, 
B8IU.M7;Btllwell ▼.Kellogg,  U  Wla.4B8:  Headv, 
Walker,  IT  Wis.  U8;  Wballon  v.  Banoroft.  4  Htnn* 
100.  Koppikufl  ▼.  State  Capital  Oomn.  UOal.  848. 

The  rlffbt  to  trial  br  Jury  k  secured  by  tbe  Con- 
stitution only  fn  cases  where  a  Jury  trial  was  ous- 
tomanly  used,  and  could  tagallr  be  claimed,  at  tbe 
time  of  tbe  adoption  of  tbe  Oonstltutloo.  People 
T.  Phillips,  1  Edm.  Sel.  Oas.  888;  Harper  T.  Blber- 
ton  Oomrs.  tS  Ga.  666:  Blanohard  v.  Bains,  80  Fla. 
4ST;  Trtgmlly  r.  Memphis,  8  Coldw.  882;  Kimball  t. 
Oonoor,  •  Kan.  414;  Ross  v.  Irving,  14  ZU.  171:  Mead 
▼.Walker.  17  Wis.  188. 

In  prcsprvlBBr  tbe  trial  by  Jury  "as  heretofore 
used,"theGot»tUntlondoesDotlDterferewitbtfao9e 
trlbunala  vfaloh,  at  the  time  of  Us  adoption,  pro- 
ceeded to  Judgment  vltbout  the  Inierventlon  of  a 
Jury.  New  Town  Cut  Comra.  v.  Seabrook,  2  Strobb. 
L.  660;  Flint  River  Steamboat  Oo.  ▼.  Foster,  5  Ga. 
104, 48  Am.  Deo.  8t8. 

Not  every  case  which  Is  not  a  crfmloal  case  la  a 
oMlonSk  Wbezelnby  the  Oonstltatloirtbe  rlgbtof 
11* 


TOE  Uhttbs  States.  Oct.  Tbbh, 

I  the  area  in  conflict  between  tiie  said  Venao 
mining  "claim and  tbe  alleged consolidat-riOl 
ed  claim  of  Wm.  H.  Dodge  ei  al,  upon  alleged 
Mayflower  No.  4  and  Mayflower  No.  S  lode 
locations  and  tiie  lodes  thereto,  and  quletbig 
and  cooflrminff  plaintiff's  title  thereto  and  pos- 
session thereof;  tbat  the  defendants  have  no 
title  to  or  right  of  possession  of  said  conflict 
area  or  the  lodes  therein  or  any  part  thereof; 
tbat  the  defendants  be  restrained  pending  the 
action  and  upon  trial  perpetually  from  enter- 
ing in  or  upon  said  conflict  area  or  the  lodes 
thereon  or  any  part  thereof,  or  mining  in  or  ex- 
tracting any  ores  or  mineral  tberefrom,  and 
from  in  any  way  interfering  with  tbe  posses 
slon  thereof;  alio  that  tbe  plaintiff  have  all 
other  and  further  proper  rebef.  with  costs  of 
suit." 

Defendants  answered  denying  the  materi- 
al allegations  of  the  compluot,  and  furtiber 
afBrmatlvely  set  np  the  necessary  jurisdictional 
facts  of  their  location,  averred  that  the  re- 
qnired  assessment   work  had   been  fully 

Srformcd,  claimed  a  valid  location  of  the 
syflower  Nos.  4  and  5,  and  prayed  tbat  de- 
fendants be  adjudged  to  be  tbe  owners*and  en- 
titled to  the  posseBsion  of  the  said  Mayflower 
Nos.  4«nd  Slodea  and  mining  claims,  includ- 
ing the  area  in  oonflict,  and  for  all  other 
proper  relief,  and  for  costs  of  suit. 

The  case  came  on  for  trial  and  tbe  parties 
appeared  by  tbeir  attorneys,  as  tbe  record  states, 
"present  and  ready  for  tiial  and  the  case  is  tried 
before  tbe  court.'^  The  trial  occupied  three 
days.  Hay  6,  7,  and  8. 1»91.  and  on  May  11  tbe 
foUowing  entQT  wss  made:  "This  case  hav- 


I  trial  by  Jury  shall  remain  Inrlolste.  but  that  term 
embraoes  sueb  as  were  treated  as  olvll  cases  when 
tbe  Constitution  was  adopted.  LakeBrle^  w.ftSt. 
L.B.00b*.Bi<atb,9  Ind.  fiSB;  HOle  Laos  Connie 
Oomn.  ▼.  Xorrison,  88  Utan.  17B. 

An  aotof  tbe  le«lslatura  dogging  the  right  of 
trial  by  Jury  with  onerous  conditions  will  not  be 
prODoanoed  nnoonstltutloDal  unless  it  totally  pros- 
trates the  Eight,  or  renden  It  wbolly  unavailing. 
Tltnt  Ktver  Steamboat  Oo.  v.  Poster.  6  Qa.  IH,  48 
Deo.  218. 

In  proceedings  for  Che  condemnation  of  property 
under  tbe  power  of  eminent  domain,  tbe  property 
owner  has  no  eoostltatlonalrl^tto  atrial  by  Jury, 
unless,  as  Is  tbe  case  Id  some  states,  tbe  Constlto- 
tlon  ezpreasly  gives  IL  Backus  v.  Iiebanon.  II  N. 
H.  19, 86  Am.  Dec  466;  Ltvlngaton  v.  New  Tork.  8 
Weod.  86, 88  Am.  Deo.  622;  Pennsylnnla  B.  Oo.  v. 
First  German  Lotberan  OongregatlOD.  B8  Pi.  415: 
Scudder  ▼.  Trenton  *  D.  Falls  Co.  1  N.  J.  Bq.  6B4. 88 
Am.  Deo.  7S6;  Buffalo  Bayou,  B.  ft  0.  B.  Co.  ▼. 
Ferris,  26  Tex.  B88;  Cairo  ft  F.  R.  Oo.  v.  Trout.  S3 
Ark.  17;  Drooberger  ▼.  Seed.  11  Ind.  480;  Hymes 
V.  Aydelott,  20  Ind.  481;  Des  Holoes  v.  Layman.  81 
lows,  18^  Louisiana  ftF.  PL  Bond  Go.  v.  PIckeU. » 
Uo.  68B;  People,  B^neman,  ▼.  Blake,  19  Cal.  570; 
Kendall  v.  Post,  8  Or.  m;  Lamb  v.  Lane,  4  Ohio 
SblBT. 

In  the  assessment  and  ooUeetion  of  taxes  tbe  eon- 
stltuttenal  provtstoos  relating  to  Jury  trisl  do  not 
apply.  Grace  v.  Newtou  Bd.  of  Health.  135  Han 
4SU:  Coobeoo  Hfg.  Co.  v.  Strafford.  51  N.  H.  465t 
Harper  ▼.  BIbenon  Gomrs.  28  Ga.  566;  State.  Fergu- 
son. ▼.  Uoss,  OB  Mo.  486;  Cooley,  Tazu.  2d  ed.  45-60^ 
438. 

In  the  trial  of  claims  against  tbe  government, 
the  claimant  has  no  oonstitutlocal  rlftbt  to  a  trial 
by  Jury;  heoanoDlyestsbllsbbisclalm  In  tbe  mode 
pointed  out  by  tbe  statute.  HeBlrath  ▼.  United 
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^  beoi  heretofore  tried  and  submitted  to  the 
eoart,  and  the  court,  being  dow  fully  advised, 
flads  the  fasiies  for  the  defeDdants,  and  It  is  or- 
d«ed  that  decree  be  entered  herein  in  favor  of 
the  defeodaDts  aod  against  the  plafnliS  and 
qidetinf  and  oonflrmiitc  the  title  of  the  def  eod- 
uitB  to  the  area  in  eonluct  herein,  and  plaintiff 
li  allowed  thirty  days'  stay  and  the  same  time 
to  file  notice  of  motion  and  statement  on 
notioa  (or  dcw  triaL"   The  district  court 
otade  flndioga  of  fact  and  conclusions  of 
law,  which    commenced  as  follows:  "This 
cause  do^  comiiig  on  for  trial  on  the  merits 
boCm  the  eoart  wliboat  a  jury,  and  the 
CMrt  bmfing  heard  the  pleadings,  evidence, 
lad  argamenls  of  the  reepective  counsel,  the 
coort  DOW  makes  and  flies  the  followine  find- 
162}ingsof  fu:tand*coDclusioDsof  law?'  Tbe 
eooit  ffmod  tbe  claims  of  defeodaots  valid  aod 
that  of  plaintiff  Invalid  as  against  defend- 
ants, and  that  defendante  were  entitled  to  a 
deene  "adjudginx  them  tolie  the  owners  (sub- 
ject only  to  a  paramount  title  of  the  United 
States)  and  in  and  entitled  to  the  possession  of 
the  whole  and  every  part  of  the  said  Mayflower 
No.  4  and  HayflowerNo.  6  lode  miDitig claims, 
sod  as  pari  thereof  and  belonging  thereto  tbe 
conflict  areas  described  in  the  complaint  and 
tbe  whole  thereof,  and  adjudjeins  that  the 
plidntiff  had  not    tbe  time  he  filed  his  protest 
aod  adveTse  claim,  or  at  any  time  since,  and 
has  not  now,  aoy  right,  title,  or  interest  in  or 
to  said  or  any  part  of  said  conflict  areas  de- 
scribed Id  tbe  complaiot,  and  forever  eojoin- 
iag,  estopping,  and  debarring  the  plaintifit  and 
say  and  alt  penona  claiming  hy,  throogb,  cfc 


T.  DODSB.  161-16a 

under  him  from  at  any  time  setting  up  anv  claim 
of  right  or  title  to  said  or  anj-  part  of  said  min  - 
ing  claim  or  conflict  area,  and  forever  cod  Qrm  - 
ing  and  quieting  tbe  defendants'  right  and  title 
thereto,  and  awarding  the  defendants  their 
costs  berets  as  against  tbe  pbtintiff." 

These  findings  and  the  decree  in  aeoordance 
therewith  wereflled  and  entered  on  August  18. 
1891.  On  August  6,  1883,  plaiotiff,  acting 
through  olber  counsel  than  appeared  at  the  (rial, 
filed  a  notice  of  intention  to  move  the  court  to 
set  aside  and  vacate  the  flodings  aod  decision 
aod  decree,  and  for  a  new  trial,  on  the  ground: 
"1st.  Irregularity  in  the  proceedings  of  the 
court  by  which  the  plaintiff  was  prevented  from 
having  a  fair  trial;  2d,  errors  of  law  occurring 
at  the  trial,  to  wit,  the  trial  of  said  cause  by 
tbe  court  without  a  waiver  of  jury  by  tbe 
pisiniiff;  8d,  because  tbe  flndlogs  aod  decree 
are  irregular  and  void  as  appears  by  the  rec> 
ord."  Tbia  notice  was  accompanied  by  an 
affidavit  that  the  value  of  the  proper^  ex- 
ceeded $1,000;  that  plaintiff  had  nOt  by  him- 
self Id  person  or  by  attorney,  at  any  time, 
orally,  or  in  writing,  waived  hi^  right  of  trial 
by  jury  in  said  suU,  and  that  be  had  at  all 
times  desired  to  bave  the  same  tried  by  a  jury; 
tbat  no  notice  of  the  decision  of  the  court  in 
the  cause  had  been  served  upon  him  or  bis  at- 
torney. 

Notice  of  appeal  to  the  supreme  court  of  tbe 
territory  of  "Utah  was  flled  August  15,  [163 
1891,  aod  00  August  18  ptalotlfl  was  allowed 
thirty  days'  time  to  file  an  uodertaklog  on  ap- 
peal. On  SeptemberSaoewnoticewasserved 
on  the  motion  to  vacate  and  set  aside  the  flod- 


SWes.iae  V.S.maikmn medsoe v. state,  81 N. c. 
W;  Fclbam  r.  State.  80  Tea.  4SS. 

A  Statute  aaiboriztoff  tbe  appolotment  of  a  Jurj 
of  six  meo  to  ascerialiCaDd  determine,  out  of  court, 
tbe  atnouDt  of  daiiia«:e  to  property  done  bjr  a  mob, 
heranitutjonal.  JteFennsvlvaalaHall,  5  Pa.20t. 

An  act  provtdlDB  for  tbe  final  (letermlnatlOD  of 
tequeeCioQ  of  tbe  electioo  of  public  ofBoers,  is  oot 
onconetltiitlODal  Id  not  frlvlos  a  trial  by  Jury. 
Bwlog  v.  PUley,  48  Pa.  SS4;  State  v.  Lewis,  51 
CDnD.113;  Alllflon  v.  State  (Ga.)  17  Hep,  808:  BUte 
T.GleaMn,  12  Fla.  190.  Compare  People  v.  Albany 
*  S.  B.  Oo.  or  N.  Y.  861;  State.  Hill,  V.  Burnett,  2 
Ate.  UO:  State  v.  Head,  S  La.  Ann.  (M;  People  v. 
Ocott.  u  Hlcb.  aOO,  97  Am.  Dec.  U1. 

hi  a  quo  warranto  procee<llD?,  tbe  defendant  bas 
ao  coDStltuKonal  rl»bt  to  a  Jury  trial.  State  v. 
Inpton.  u  Uo.^  27  Am.  Rep.2&3:  State  v.  Tall, 
ttMo.  9t:  State  v.  Jobnson,  26  Ark.£Sl. 

Tbt  act  of  Cooffresa  concerning  the  practice  In 
tmttorial  coons  in  reooffolslnir  tbe  ngbt  of  trial 
^  tor  la  cases  oogulzable  at  common  law  does 
sot  iDdadeproceedlngs  In  mandamus.  Cbumasero 
l.Potta,  2  Hont.  242. 

Tbe  Infliction  of  summary  puoisbment  for  a 
eoDtempt  of  court  Is  not  an  Infringement  of  tbe 
tanaUiutlooal  frnorantv  of  Jury  trial.  State  v. 
hotr.K  N.  J.  L.  403,  W  Am.  Dec.  S71;  OarrlRus  v. 
State,  Moreland,  98  Ind.  239. 

Sareties  on  certain  kinds  of  bonds,  suob  as  sber- 
bonds,  writ  of  error  bonds,  andbondsfor  costs, 
■ray  bare  Jadsment  rendered  agafmit  tbem  on  snob 
boadi without  a  jury  triaL  Bank  of  Columbia  v. 
OMt.  17  D.  8.  4  Wbeat.  236  {4:  fi69)i  Olldersleeve  v. 
PNple,  10  Barb.  85;  Johnston  v.  Atwood,  2  Stew. 
<AltJ  SOi  Murry  v.  Askew,  6  J.  J.  Uarab.  27;  Toung 
V.  Wae.  45  Gn.  81;  Wbitebutst  v.  Coleen,  68  DL  247. 
Oempare  Hugbes  v.  Bugtaes,  4  T.  &  Hon.  48. 

AsntutestvinBtosnretfestbertffbt  toteotmr, 

mc.s.  ■ 


by  summary  prooess,  money  paM  bj  them  for  their 
prinoipal,  is  ooiwtltutlonal.  Crelgtaton  v. Jobnson, 
Lltt.  Sel.  Gas.  24t. 

A  statute  autborlzlDR  summary  prooeedlnire  by 
motion  against  aaberilf  and  his  sureties  for  official 
misconduct  la  not  a  vtolatloa  of  tbe  constitutional 
guaranty  of  Jury  trial.  Lewis  v.  Qarrett,  5  How. 
(Miss.)  484;  Lewis  v.  Fellows,  8  How.  (Misc.)  261. 

Tbe  legislature  may  (Hve  a  corporation,  created 
for  tbe  public  benefit,  a  summary  mode  of  collect- 
ing Its  debts.  Bank  of  Newbem  v.  Taylor,  t 
Murpb.266. 

Cpoo  prooeedlnga  supplementary  to  exeeutlo^, 
the  debtor  is  not  entitled  to  a  jury  trial.  Kenaa* 
saw  Hills  Co.  V.  Walker,  10  8.  C.  104. 

An  action  by  a  Judgment  creditor  to  subject 
property  fraudulently  sold  to  the  payment  of  bta 
judgment,  which,  but  for  such  fr'.ud.  would  have 
l>een  subject  to  levy  on  execution.  Is  not  a  pro- 
ceeding supplemeptary  to  executl  an,  and  a  trial  by 
Jury  is  a  matter  of  right.  Soott  v.  Indianapolis 
Wagon  Works,  48  Ind.  75. 

In  an  action  fordlvoroe,  or  to  a  anul  a  marriage, 
a  trial  by  Jury  la  not  a  constltutio  lal  right  Coffin 
V.  Coffin,  66  Ue.  861;  Leffel  v.  Lefl^l,  85  Ind.  76;  Cas- 
sldy     Sullivan.  04  CU.  260. 

An  Inquest  of  lunacy  by  aboard  of  commissioners 
Is  no  violation  of  tbe  oonstlcutional  right  of  trial 
by  Jury.  Black  Hawk  County  v.  Springer,  08  Iowa, 
417:  Gaston  v.  Baboock.  6  Wis.  608. 

In  ao  action  for  admeasurement  of  dower  tbe 
defense  was  tbat  the  plaintiff  bad,  by  antonuptial 
agreement,  released  her  claim  to  dower.  Held, 
that  tbe  defendants  were  entitled  to  a  Jury  trial. 
Kinne  v.  Klnne,  2  Thomp.  ft  0. 898. 

The  provision  of  tbe  Insolvent  laws  which  au- 
thorizes the  Issuing  of  a  warrant  to  take  pnsseaelon 
of  all  the  estate  of  tbe  debtor,  on  the  petition  of 
a  creditor,  wltboot  a  trial  by  }  uv  m  tbe  facts  al- 
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logs  aod  decree  and  for  new  trial.  On  Septem- 
ber 10  thirty  days  was  allowed  plaintiff  for  an 
undertaking  OD  appeal.  On  September  19  the 
motioD  to  vacate  and  set  ande  the  decree  and 
grant  a  new  trial  was  aubmitted  and  ovemiled, 
and  on  October  4, 1693,  notice  of  appeal  from 
that  order  was giveo.and  an  nndertakiog  on  ap- 
peal was  subsequently  filed.  No  statement  or 
bill  of  ezcepiions  appears  In  the  record.  The 
case  was  brought  to  a  ;beariDg  In  the  supreme 
court  of  the  territory  of  Utah,  and  the  judgment 
of  the  district  court  was  affirmed  with  costs.  9 
Utah.  8.  Affldavitaof  theTalaeof  &e  matter 
in  dispute  were  aubmtttedand  an  appeal  allowed 
to  this  court- 
Errors  were  assigned  to  the  effect  that  tbe 
supreme  court  of  Utah  erred  in  affirming  tbe 
decree*  of  the  district  court  in  that  the  district 
court  abould  have  dismissed  tbe  complaint  be- 
cause in  equity  when  the  remedy  was  at  law. 
should  not  have  awarded  defeodaots  alBrma- 
tive  relief  in  tbe  absence  of  a  crosi-complaint, 
and  should  not  have  tried  tbe  case  without  a 
jury. 

Mettrt.  Be^JaJBin  F.  Le«  and  Gerald  O, 
P.  Jaekton  for  appellant. 

Me$ir».  Arthar  Brown  and  William 
S.  IHekaon  for  appellees. 

Mr,  Chief  Justice  Fuller  delivered  tbe  opin- 
ion of  tbe  court: 

In  tbe  territory  of  Utah  there  was  but  one 
form  of  action,  legal  or  equitable,  through  the 
intervention  of  a  jury  or  by  the  court  itself, 
arcording  (o  the  oatiire  of  the  relief  sought, 
provided,  however,  that  no  party  could  be 
"deprived  of  the  right  of  trial  by  jury  Id  cases 
cognizable  at  common  law."  U.  8.  Rev.  Stat. 
%  1868;  act  of  April  7.  1874  (18  Stat  at  L.  37, 
1 04]*cbap.  80,  ^  1);  Utah  Comp.  Laws,g8126; 
Idaho  A  0.  LandJmprov.  Oo.  v.  Bradburj/,  182 
V.  a.  609,  618  [88:  m,  486]. 


By  Utah  Code  Civ.  Proc.  g  8463,  an  action 
might  be  brought  by  any  person  against  an- 
other who  claimed  an  estate  or  interest  in  real 

SropertT  adverse  to  him,  for  the  purpose  of 
eterminlog  socb  adverse  claim;  and  this  com.' 
plaint  was,  lo  effect,  a  bill  to  quiet  title,  as 
against  an  adverse  claim,  and  prayed  accord- 
ingly for  a  decree  quieting  plaintiff's  title,  and 
adjudir^ating  that  defeodaDts  bad  no  title  or 
right  of  possession,  for  injunction,  and  for  gen- 
eral relief. 

We  are  of  opinion  that  it  was  competent  for 
the  district  court  to  grant  the  relief  sought, 
and  that  it  had  jurisdiction  of  the  subject* 
matter.  Plaintiff,  having  voluntarily  invoked 
the  equity  jurisdiction  of  the  court,  was  not  la 
a  posllion  to  urge,  on  appeal,  that  his  com- 
plaint should  have  been  dumissed  because  of 
adequacy  of  remedy  at  law.  Even  a  defend- 
ant, who  answers  and  submits  to  the  jurisdic- 
tion of  tbe  court,  and  enters  Inlo  his  defense 
at  large,  is  precluded  from  raising  such  an  ob- 
jection OD  appeal  for  the  first  time.  Reyne* 
Dummt.  180  U.  8.  854,  395  1^3:  934,  9461; 
Kilbourn  v.  Sunderland,  180  U.  8.  505  [32: 
10051;  Br<ncn  v.  Lake  Superior  Iron  Co.  184U. 
a  1^,  686  [38: 1031,  IC^J.  Nor  did  tbe  so- 
preme  court  of  Utah  err  in  overruling  the  con- 
tention that  affirmative  relief  was  Improperly 
awarded  defendants  because  they  bad  filed  no 
cross-complaint.  Such  relief  was  sought  by 
the  answer,  which  was  treated  by  the  parties 
and  proceeded  on  by  the  court  as  equivuent  to 
a  cross-pleading.  The  objection  came  too  late 
in  tbe  appellate  tribunal.  CMurn  v.  Oedar 
VaUey  land  <£  0.  Oo.  188  U.  &  196,  331  [BA: 
876,  8861. 

U.  8.  Rev.  Slat.  §  2825.  points  out  how  pat- 
ents for  mineral  lands  may  be  obtained.  Ap- 
plication is  filed  in  the  proper  land  office  as 
therein  prescribed  and  notice  of  such  applica- 
tion published,  and  if  no  adverse  claim  is  filed 
at  the  expiration  of  sixty  days  of  publication. 


leged  In  the  petition,  la  constltutlODBL  O'Nell  r. 
Glover.  5  Oray,  lU. 

The  constitutional  right  of  trial  br  Jurr  does 
not  extend  to  equity  cases,  and  tbe  legislature 
mar  provide  that  all  suits  In  equity  may  t>e  tried 
br  the  court  without  tbe  tnterventlon  of  a 
Jurj.  Plimpton  v.  Somerset,  8S  Vt.  X88;  Goodyear  v. 
Providence  Rubt>er  Oo.  2  CtUT.  851;  Dunoelt  v. 
Keteltaa.  16  Abb.  Pr.  205;  HoCorty  v.  Edwards.  34 
How.  Pr.  £86:  Wynkoop  v.  Cooch,  SB  Pa.  460; 
Luckeo  v.  Wicfaman,  6 3.  C. ill;  Klmtiall  v.  Connor, 
8  Kan.  414:  Blxon  v.  George.  18  Kan.  258;  Helm  v. 
PlrstNat  Bank.  91  Ind.  44;  Heacook  v.  Hosmer.  100 
Ill.W;  Oonr«Dr.8allew.28Mo.8H>;WeUv.Kume, 
M  Mo.  168:  Stliwell  v.  Kell<«g,  14  Wis.  462;  Lake  v. 
ToUes.  8  Nev.  28S.  Compare  Marston  v.  Braoketo, 
«  N.  H.  886;  Holtt  v.  Burleigh,  18  N.  H.  8661  See  Bel- 
lows v.  Bellows,  68  H.  H.  60. 

But  tbe  leglslatora  oannot  convert  a  legal  right 
into  an  equttaUe  one  so  as  to  Infringe  upon  tbe 
right  of  Jury  trial.  Noma's  Appeal.  «t  Pa.  275. 

In  a  sirit  brought  to  forecloae  a  mortgage  there 
Is  no  consututlonal  tight  to  a  trial  by  Jury.  Oar- 
mlcbael  T.Adama,  U  Ind.  6B6i  Hlddletown  Sar. 
BankT.Bwduuaoh.  46  Conn.  SU:  Stliwell  v.Kellogg, 
14  Vis.  486;  Oonoeotlout  Xnt.  L.  Zna.  Co.  v.  Crosa, 
18  Wli.m 

QueatlonB  eoncemlng  tmsc  funds  belong  Co  a 
court  of  equt^,aiid  do  not  require  a  loiTtrlal. 
Bands  T.  EUnbatlc  ST  H.  T.  14T. 

The  rale  that  In  equitable  Btttts  a  jury  win  not  be 
11« 


called  as  a  matter  of  right,  applies  to  an  action  aU 
leiring  tbe  cancelation  and  delivery  01  a  note  by 
mistake  and  asking  for  relief.  Well  V.  Eume,  46 
Mo.  168. 

Oo  petition  for  the  allowance  of  a  claim  agaiosl 
property  In  the  bands  of  a  reoelver,  a  Jury  trial  la 
not  a  matter  of  rluhL  Kennedy  v.  Indlanapolli),  O. 
6cL.K.Co.£FUp.704,  See  LltcbQeld  v. Desendorf, 
lIHun,8S8. 

Tbe  constitutional  right  of  trial  by  Jury  applies  to 
an  action  to  abate  a  nuisance  and  recover  l^  dam- 
ages oooasioned  thereby,  olthongb  the  complaint 
Is  In  form  as  for  equitable  relief  and  tbe  prayer 
for  damages  may  be  regarded  aa  incidental  thereto. 
Hudson  V.  OaryU  44  H.  T.  668;  Hyatt  v.  Myers.  73  N. 

cm. 

A  suit  on  a  guardian*a  bond  Is  not  an  equltal)le 
but  a  oommon-hiw  suit,  wherein  a  trial  by  Jury  Is 
a  matter  of  ngbc.  QalwayT.  State,  Bellow.  68  Ind, 

UL 

Although  an  motion  for  partition  is  an  equitable 
action,  yet  under  the  Code,  where  Inuea  of  fact  are 
presented  by  the  pleediogs,  a  Jury  trial  may  be 
manded.  Hewlett  t.  Wood,  88  N.  7. 76^ 

Compulsory  T6tereoo>«i  In  cases  requiring  Oe 
examination  of  long  accounts,  were  well  known 
and  sanctioned  by  statutes  ia  some  of  the  states 
before  the  adoption  of  tbeir  oonstltatlons;  suoh 
references  may  therefore  be  aatborlied  by  their 
legislatures,  without  oootravenlng  tbe  oonstlta- 
donalrightof  Malby  Jury.  Lse  t.  TIUotsoo.M 
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It  b  Mniined  that  the  appllcaot  is  entitled  to  a 
patent,  and  tbatoo  adverse  claim  exists.  > 

Section  2826  provides  as  follows: 

"Where  an  adverse  claim  is  filed  duriog  the 
period  of  puhllcatioD,  it  shall  be  upon  oatn  of 
1651the  perHHi  or  persons  nuking  *the  same, 
ud  aoall  show  the  nature,  boundanet,  and  ex- 
tent of  rach  adverse  claim,  and  all  proceediags, 
except  the  publication  of  notice  and  makioff 
and  filing  of  the  affidavit  thereof.shall  be  staved 
onlil  the  controversy  shall  have  been  settled  or 
decided  b7  *  court  of  competeot  Jurisdiction, 
or  the  adverse  claim  waived.  It  shall  be  the 
duty  of  the  adverse  claimant,  within  thirty  days 
after  filing  his  claim,  to  commence  proceed- 
ings In  a  court  of  competent  jurisdiction,  to 
determine  the  question  of  the  right  of  posses- 
sion, and  proeecute  the  same  with  reasonable 
diligence  to  final  judgment;  and  a  failure  so  to 
do  dialt  be  a  waiver  of  bis  adverse  claim." 

It  Is  then  provided  that  after  judgment  the 
party  shall  file  a  certified  copy  of  the  judg- 
ment roll  with  the  register  of  the  land  office, 
together  with  the  certificate  of  the  surveyor 
general  as  to  the  requisite  amount  of  labor  or 
uoprovements,  and  that  the  whole  proceediogs 
and  the  judgment  roll  shall  be  certified  by  the 
register  to  (he  Commissioner  of  the  General 
Land  Ofllce.  whereupon  a  patent  ihdl  iasae 
for  the  claim. 

Thus,  the  determination  of  the  right  of  pos- 
session as  between  the  parties  la  referred  to  a 
court  of  competeot  jurisdiction.  In  aid  of  the 
land  office,  but  the  form  of  acUon  is  not  pro- 
vided for  by  the  statute;  and  apparently  an  ac- 
tion at  law  or  a  suit  in  eqid^  would  lie,  as 
either  might  be  appropriate  under  the  particu- 
lar circumstances,  an  action  to  recover  posses- 
sion when  plaintiff  is  out  of  possession,  and  a 
suit  to  quiet  title  when  he  is  In  posaeaalon. 


In  the  case  before  us  plaintiff  averred  that 
he  was  in  possession,  and  framed  hla  com- 
plaint in  that  aspect.  Having  instituted  his 
suit  as  an  equity  cause,  issues  were  made  up 
and  the  case  heard  and  disposed  of  and  watt 
to  decree  as  in  equity,  and  nearly  a  year  afters 
wards  he  carried  the  case  to  the  supremerourt 
of  the  territory  and  complained  that  the  decree 
was  fatally  erroneous  in  that  a  jury  trial  was 
not  had,  But  where  a  case  is  one  of  equitable 
jurisdiction  only,  the  trial  court  is  not  bound 
to  submit  any  Usuea  of  fact  to  a  lury,  and,  if 
it  does  80,  Is  at  liberty  to  disregara  the  verdict 
and  findings  of  the  jury,  "either  by  setting  them 
or  any  of  them  asiae,  or  by  letting  them  stand, 
and  lUlowlng  them  more  or  less  *weight[106 
in  Its  final  hearing  and  decree,  according  to  its 
own  view  of  the  evidence  In  tbe  cause." 
IdaAo  dt  0.  Land  Tmprov.  Co.  v.  Bradbury,  183 
U.  8.  016  [38: 487]. 

By  his  selection  of  this  form  of  action,  and 
bis  proceeding  to  a  heartag  and  decree  with* 
out  objection,  his  present  contention  In  respect 
of  deprivation  of  trial  by  jury  came  too  ute. 
EveA  if  the  action  should  have  been  an  action 
at  law,  still  the  court  had  jurisdiction,  and  a 
defective  exercise  of  Its  power  would  only 
amount  to  an  irregularity  capable  of  being 
waived  by  the  parties  and  susceptible  of  cor> 
rection  as  any  other  mere  errors  are  corrected. 
Indeed,  if  the  case  were  treated  as  an  actional 
law,  tbe  trial  l^  jury  might  have  been  waived, 
and  we  think  was  waived  In  this  Instance. 

By  the  4th  section  of  the  act  of  Conj;ress  of 
March  8.  1866  (18  Stat,  at  L.  600.  chap.  86), 
carried  forward  into  U.  8.  Bev.  Stat, 
649.  700,  it  wasenactedthat  "Issues  of  fact 
in  civil  cases  in  anv  circuit  court  of  the  United 
States  may  be  tiled  and  determined  by  the 
court  without  tbe  ioterveotion  of  a  jury. 


Weod.  m, » An.  Deo.  Wi.  Head  v.  Walker,  IT  Wis. 
190:  Daoe  Oountr  Supen.  v.  Dunalaff,  10  Wis.  nO; 
PerUns  T.  Soott.  ST  N.  H.  K 

But  a  law  oompeUlng  a  person  to  arldtrate  upon 
a  claim  whlcb  properly  should  be  the  subject  of 
an  aetloii.  without  hts  assent,  la  contrary  to  tbe 
oODstitutlooal  provlston  seoortnir  bim  a  itebt  to  a 
trial  aeeonlinc  to  the  course  of  the  commoa  law. 
People.  Baldwin,  v.  Haws,  87  Barh.  140;  MoUartln 
V.  BlDBbaoi.  tl  Iowa.  2U,  1  Am.  Bep.  as. 

Ttf  lefflalature  has  bo  power,  where  a  otalmls 
flMde  by  Individuals upOD  a  maniotpal  oorporatlon 
for  damaves  on  account  of  tbe  failure  of  tbe  oorpo- 
raboo  to  award  a  oontraot  to  them,  to  direct  ttiat 
the  danuffee  aball  be  asoertaloed  by  arbitrators,  to 
beappolntedaa  presorlbed  In  the  aet,  withont  re. 
quMDttheaasentof  tiM  oorporatfam.  Baldwtav. 
Hew  ToA.«B  Barb.  8B0; 

But  hi  other  atatee  It  la  held  that  a  oompnlsory 
reforenee  of  Isaaes  of  fact  to  the  determination  of 
a  auwle  peison  la  a  violation  or  tbe  conatlt  utioaal 
rlKbtsotttio  partlea.  Bemtatfm  v.  Warlnr,TO  N. 
C  68:  Snftfa  V.  Bryoe.  IT  a  a  SM:  PfeUTer  v.  Maltby, 
ISTtix.  SIS:  Grim  V.  ironta.  19  Oal.  140.  TO  Am.  Dea 
mt  Oiavaa  t.  Northani  P.  B.  Oou  6  Host.  S6L  SI 
AaiuBep.Sl. 

Theeonrtaof  the  Vnlted  States  cannot  deprive 
#tlier  varty  ot  tbe  rivht  of  trial  by  Jury,  by  sendlDs 
the  iasnes  of  referees,  without  bis  explicit  consent. 
ITntted  States    Batbbooe,  SPaloe.678. 

A  etatote  autboiWDc  actloDS  to  be  tried  by  ref- 
oees  npoo  the  oonaent  of  the  partlea  is  not  tepugw 
oaottoibeoonstltnUonalprovWonseonrlnB  trial 
by  Jury.  Hone  Jm,  Ob.  v.  Beourity  lasb  Oo.  tt 
Wlfc  171. 

16S  0.8. 


After  tbe  evldeoce  was  to,  on  a  trial  before  a 
jury,  the  ooort  ordered  a  verdtoc  tor  the  plalniur, 
subject  to  the  opiolOD  of  the  theoonrt.  whetber,  on 
tbe  evidence,  the  defendant  was  liable,  and  then 
rendered  Judgment  for  the  defendant  Held,  that 
the  platatlff  was  unlawfully  deprived  of  hla  rlsbt 
to  a  trial  by  Jury.  Baylls  v.  Travelers'  lDS.Ca.lU 
V.  fr.  810  (88: 9B0). 

Tbe  right  of  trial  by  jury  is  not  Impaired  by  alaw 
trivlas  to  the  court  the  right  to  aasesa  damages 
wlthoutajurylQcaseofdefault.  Hopkins  v.  ladd, 
OB  HI.  178;  Baymond  v.SanbaiT  *  N.  B.O0.  tf 
Conn.  M6u 

Btatutea  wblOh  authorise  a  JusHeeof  the  peaeeor 
otberloferloroourttodeoldeqneetlona  without  a 
Jury,  butwhloh  give  an  appeal  from  his  Jndgment 
to  a  court  which  trie*  by  Jury,  are  oonetltutlonaL 
Beers  V.  Beers,  i  Conn.  63K,  10  Am.  Deo.  180;  State 
V.  Brennan*B  LIquon,  !S  Conn.  278;  Bmerlok  v. 
Harris,  1  Blnn.  ilO;  Blddle  V.  Com.  18  Sev.  ft  B. 
405;  Steaart  v.  Baltlm(H«,  7  Hd.  SOO:  Thomas  v.  BIbh, 
44  Ala.  Ta:  Keddlev.  Uooie,  %  Slurpb.  41.6Am. 
Deo.M8;  WUsoo  v.Shoonton,  1  Hawks,  483;  Mor. 
ford  V. Barnes, 8 Terg.  444;  Btatev.Beneke,9Iowa, 
SOB. 

Tbe  word  "Jury,**  as  used  fa  the  oonstitutlonal 
guaranties  of  trial  by  jury  means  a  Jury  of  twelve 
men.  OploiODOf  Jnstloea,41  N.H.S50:Feople,Uur- 
ny.  v.New  Tork  JusUoea,  74  N.  Y.  408;  People 
Kennedy,  S Park.  Crlm.  Bep.SU:  Dowllog  v.  Htate, 
6  Smedee  ft  H.  884:  Work  v.  State.  S  Ohio  St.  807.  so 
Am.  Deo.  871;  Lamb  v.  Lane,  4  Ohio  St.  187:  Taugha 
v.Soade,  80  Mo.  800;  Qampau  v.  Detroit,  14  Htob. 
S«i  Wkt  v.  UUwaukee  ft  IL  B.  Co.  8  Wto.  810; 
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irheDOTer  the  parttef,  or  tbefr  attoni^  of  rec- 
ord, file  ft  itlpulation  \u  writiog  with  the  clerk 
of  the  court  walTlng  a  jurr." 

Id  Ktarneu  t.  Com,  79  U.  8. 18  WaU.  fl7S 
[80:  8M],  tliu  itatute  waa  considered,  and  tt 
•was  hela  that  parties  might  valve  a  Jury,  as 
thej  coald  before  the  act  was  paswd,  without 
flUog  a  writteo  stipulation,  but  that  Id  such 
case  00  error  could  be  coosldered  lo  the  acilon 
«f  the  court  on  such  trial,  and  that  parties 
would  be  presumed  in  this  court  to  have 
waived  their  right  to  trial  bv  jury  of  issues 
of  fact  whenever  it  appeared  that  they  were 
IKeseut  at  the  tola!  in  person  or  by  oinosel  and 
made  no  demand  for  a  jury.  See  also  Bond  t. 
J>u$Hn,  113  U.  S.  604  [28: 8851. 

By  g  8840  of  the  Code  of  Utah,  Issues  of 
fact  in  actions  at  law  are  required  to  be  tried 
In  jury,  and  by  %  8878  provision  is  made  for 
too  waiver  of  a  jury  as  therein  prescribed. 
But  as  ruled  in  Kearney  v.  Cau,  tupra,  the 
Tight  may  be  otherwise  waived,  and  such 
waiver  1M  suflSdeot  to  support  the  judgment, 
•Itliougb  not  sufficient  to  authorize  the  review 
of  the  rulings  of  the  court  at  the  trial.  Tbsted 
by  any  rule,  there  can  be  no  question  that  this 
l67jrecordsbow8Sochwaiverhexe.  ^litxue 
that  on  the  motion  to  vacate  the  decree  and  for 
a  new  trial  an  affidavit  was  filed  tbat  there  was 
no  waiver  orally  or  In  writing,  In  person  or  by 
attorney,  but  we  suppose  that  to  mean  a  waiver 
according  to  %  8878,  and  tbat  was  not  material. 
Uoreover,  the  supreme  court  held  that  the  no- 
tice of  Intention  to  move  for  a  new  (rial,  tha 
affidavit  and  the  mtoutes  of  the  trial  court  were 
no  part  of  the  record,  because  not  embodied  in 
any  statement  of  case  or  bill  of  exceptions,  and 
that  appears  to  be  the  settled  rule  In  tbat  Juris- 
dlctioo. 

But  It  Is  Inaiated  that  by  force  of  the  act  of 
Congress  of  March  8, 1881  (SI  Stat,  at  L.  SOS. 
cbap.  140),  this  class  of  cases  must  be  disposed 
of  on  triad  by  jury  accbrdlng  to  the  course  of 
the  common  law,  and  thai  eitber  these  entire 
proceedings  were  absolutely  void,  not  for  want 
of  equity  but  for  want  of  power,  or  tbat,  at  all 
events,  the  requirement  of  trial  by  jury  Is  Im- 
perative and  cannot  be  waived,  and  tbat  the 
7th  article  of  amendment  and  the  law  were 
violated  by  proceeding  to  judgment  without  it. 

Theameodatory  act  provides  "tbat  If,  in  any 
actloD  brought  pursuant  to  U.  8.  Rev.  Stat. 
I  28*i0,  title  to  the  ground  in  controversy  shall 
not  be  establisbMl  by  eitber  party,  the  jury 
shall  so  find,  and  judgment  shall  be  entered 
according  to  the  verdict.  In  such  case  costs 
aball  not  be  allowed  to  elthn'  party,  and  the 
claimant  shall  not  proceed  In  the  land  office  or 
be  entitled  to  a  patent  to  the  land  In  contro- 
versy until  he  shall  have  perfected  his  title." 
We  do  not  think  the  intention  of  this  act  was 
to  change  the  methods  of  trial.  Its  manifest 
object  was  to  provide  for  an  adjudication,  In 
the  case  supposed,  that  neither  party  was  en- 
titled to  ttie  property,  so  that  the  applicant 
could  not  go  forward  with  hia  proceedings  io 
the  land  o5BQce  simply  because  the  adverse 
claimant  had  failed  to  make  ont  his  case.  If  he 
bad  also  failed.  In  other  words,  the  duty  waa 
imposed  on  the  court  to  enter  such  Judgment 
or  decree  as  would  evidence  that  the  applicant 
had  not  established  the  right  of  possession,  and 
was  for  that  reason  not  entitled  to  a  patent 
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The  wfaole  proceeding  is  merely  in  aid  of  the 
land  department,  and  the  ^object  of  the  [lOS 
amendment  was  to  secure  tbat  aid  as  much  In 
cases  where  both  parties  failed  to  establish  title 
as  where  judgment  wss  rendered  In  favor  of 
either,  and  while  the  finding  ^  a  jury  Is  re- 
ferred to,  we  think  that,  where  the  adverae 
claimant  chooses  to  proceed  by  bill  to  quiet 
title,  and  as  between  him  and  the  applicant  for 
the  patent  neither  ia  found  entitlea  to  relief, 
the  court  can  render  a  decree  to  that  ^Ixx/t, 
just  es  it  would  render  a  judgment  <m  a  ver- 
dict if  the  action  were  at  law.  If  Congress 
had  Intended  to  provide  that  litigation  of  thla 
sort  must  be  at  law,  or  must  invariably  be  tried 
by  a  jury.  It  would  have  said  so.  There  Is 
nothing  to  Indicate  the  intention  thna  to  cir^ 
cnmscribe  resort  to  the  accustomed  modes  of 
procedure  or  to  prevent  the  parties  from  anb- 
mitting  the  determination  of  their  oontroverska 
to  the  court. 

It  must  be  remembered  that  it  Is  "the  ques- 
tion of  the  right  of  possession"  which  is  to  be 
determined  by  the  courts,  and  that  the  United 
Statee  la  not  a  party  to  the  proceedtnga.  The 
only  jurisdiction  which  the  courts  have  is  of 
a  controversy  between  individual  d^mants, 
and  It  has  not  been  provided  that  the  rigbta  of 
an  applicant  for  public  lands  as  agamst  the 
government  may  be  determined  by  the  courts 
in  a  suit  urainst  the  latter.  United  8tate$  v. 
Jona,  181  U.  8.  J  [88:  001;  Latt  Chance  Min. 
Co.  T.  Tiler  Min.  Co.  Iff7  U.  a  688.  604  VSHt 
859,864]. 

It  was  held  by  Mr.  Justice  Lamar,  when 
ScCTelaiT  of  the  Interior,  that,  notwltbsland- 
ing  the  judgrseot  of  a  court  on  the  question  as 
to  the  right  of  possession  between  two  liiigant% 
it  still  remained  for  the  land  department  to 
pass  on  the  sufflciencrr  of  the  proofs,  and  to  as- 
certain the  character  of  tlie  land  and  whether 
the  conditions  of  dw  law  had  been  complied 
with  in  good  faith  before  the  government 
parted  with  the  title.  4  U  8.  Land  Dec.  814, 
816.  But  whatever  the  extent  of  the  conclu- 
aiveness  of  a  judgment  under  the  statute,  and 
grantiog  ibat  the  government  may  be  said  to 
be  interested  ib  respect  to  the  possessory  title, 
we  do  not  regard  the  act  of  March  8,  1891,  as 
intended  to  require  or  requiring  all  suits  under 
g  £826  to  be  actions  A  law  and  to  be  tried  by 
a  jury. 
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JDHB  HAKUFACTURINQ  COHPAlTr. 
(Bee  B.  0.  Reporter's  ed.  Uft4(W.) 

tTiing  name  of  patented  arlieU  after  eagpiratiom 
the  patent— protecHRgothm*— attempting 
to  deceive  ihepuUie. 

L  The  rlffbt  to  use  the  senerlo  nameof  a  patentad 
article  lo  every  form  panes  to  tba  pubUo  with 
tbededkatlon  tesulUnc  from  the  eiplivtkm  of 


NOTB.— ^1  to  wAen  an  injunction  wUI  be  orontei 
rntrafnfnff  the  unavlborixtd  we  oj  Irodcniariks,  sea 
noteloMoLesD  v.  Fleming.  U:  828. 
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llw  pitflDt,  tmn  If  the  nans  k  tbB  ■arnuM  of  | 
tbe  patent«e  or  orivfnal  i^uufaotarer. 

1  One  asloff  tha  uma  of  another  wbtoh  bM 
oometlie  cesecto  hum  of  a  paMotod  artlolo  on 
which  the  patent  bM  expired  mart  adopt  •nob 
precantloBa  as  will  protrot  tbe  property  of  otbrre 
and  prereat  Injurr  to  the  publto  tntmrt,  If  hj 
•odcrtnc  no  rabetantlal  rertiiotloa  b  lavowd  on 
tbe  rlcbt  of  Cceedon  of  oaab 

IL  An  unlawful  attempt  to  deeelTa  tbe  pabUo  fn 
tbe  nle  of  Sinner  aewlnt  naoblnea  t^r  Induohiff 
tbe  belief  that  they  were  made  by  tbe  Singer 
Uanufeoturlng  Oompany  la  ebowD  where  tbe 
•bape.  material,  and  plaoe  of  poattton  of  tbe  plate 
uptmttaemaehlno,  aa  well  aa  tbe  wordi  upon  U, 
wecelnlmttatloa  ortbeiriateiiaedbrthe  Stoger 
Oompaor.  wblle  there  was  alio  a  ontorablelmlta- 
tlon  of  tbederioeoaittn  ttaelegi  of  tbe  maoblnaa, 
and  tte  numbna  naed  In  Of  maeMnaa  began 
In  tbe  nUUona  to  oonfey  tbe  ImpreMkm  that 
they  were  the  »epUt  of  along  eilabllibed  manu- 
fbeture.  and  In  addWoo  to  tblaa  tenakm  aorew  on 
the  maohlne  of  tbe  Bluger  Oompany,  wblob  waa 
.eorefedtvaanbalaUng  patent,  waa  imitated  by  a 
dnmmy  aoiaw  on  the  other  maaUntk  wblob 
■nad  no  aaaehanloal  porpoaa  lAaterar. 

pio.  6.] 

Argved  Januarjf  9, 10,  1894.  Ordtrti  far  r«- 
argument  January  IS,  1894.  Reargue  OoUh 
ier  le,  17, 1894^   Deeidtd  Mag  IS,  2896, 

APPEAL  from  a  daeraeor  tbeClnniUCoart  oi 
tbe.Uoited  States  foi  tbe  Northern  District 
of  miDofs  dismlsslnf  a  suit  Id  eqally  teought 
the  Bioger  HaDofactarlaf;  Oompaar,  plain- 
tiff, against  tbe  June  Manaf  acturlng  Compaoy 
for  an  injuDCtloo  to  restrain  the  use  defend- 
ant in  tu  buslnesa  of  tbe  word  "Singer^  as  a 
derigoation  of  sewing  machines  manufactured 
br  it  and  for  an  accouotfog  for  tbe  profits. 
Atened  and  eatue  raaanded,  with  di'rwtioA  to 
enter adeeree infaver^  plaintiff,  andperpetu- 
oUy  enjoining  1m  d^ni^i,  amdji»rm»  amunt 
t^proflU,  etc 
8«e  nma  ease  Iwlow,  41  Ved,  Bep.  WML 

Statement  by  Hr.  Justice  Wbltat 
Tbe  Singer  Manufacturing  CompUir,  % 
corporation  organized  under  tbe  laws  of  the 
170]  state  oflfew  Jersey,  filed  lU  bill  'In 
equity  In  the  circuit  court  of  the  United 
States  for  tbe  northeni  district  of  lUiooii 
aeainat  tbe  June  Manufacturing  Oompany.an 
itlluois  corporation. 

The  bill  alleged  that  the  complainant  wis 
engaged  In  the  manufacture  of  sewing  ma- 
chines, mud  had  an  excluslTe  right  to  the 
word  "Singer"  as  a  tradename  and  "designa- 
tion" for  such  sewing  machines;  It  averred 
that  defendant,  for  the  purpose  of  Inducing 
the  belief  that  sewing  machines  manufact- 
ured and  sold  by  it  were  made  by  tbe  com- 
plainant, waa  malting  and  selling  machines 
of  the  exact  slie,  shape,  ornamentation,  aud 
general  external  appearance  as  the  machines 
manufactured  by  complainant ;  that  the  de- 
fendant was  imitating  a  described  trademark 
which  tbe  complainant  had  for  many  years 
placed  upon  Its  machines;  that  It  was  Iml- 


<t^;  in/rtngcnicnt,— aee  note  to  Ooats  t.  Herfiok 
Thread  Co.  87:  SfT. 
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I  tating  "deTlces"  caet  by  complainant  In  the 
legs  of  the  standa  of  the  machines  manufact- 
ured and  sold  by  it ;  and  that  the  defendant 
adTertised  the  machines  by  it  made,  by 
meaoa  of  cuts  and  prints,  imitatlona  of  the 
euta  and  prinu  made  by  oomplalnant  and 
repreaentations  of  the  maehinea  manufactured 
by  complainant.  An  aooountlag  for  tbe  piof- 
lu  reoelnd  by  defsndant  waa  piayed,  aa  alio 
an  tnjmkctlon  to  nitnUn  tlw  oie  by  defend- 
ant In  Its  bnsliMsa  of  tbe  wcml  "  Singer"  aa 
a  designation  of  the  machines  manufactured 
by  It,  and  to  reatraln  a  continuation  of  Ita 
other  alleged  wrongful  practloea. 

In  lla  anawer,  tbe  defendant  denied  that 
U  had  attempted  to  aTall  Itaelf  of  the  oob- 
plalnant'i  "npnsentatlm*  and  tiadename, 
or  that  in  anything  done  by  It  it  had  sought 
to  Induce  the  belief  that  the  machines  manu- 
factured and  sold  by  it  wm  manufaotamd 
by  the  complainant,  and  alleged  that  tha 
rarm,  alie,  shape;  and  appearance  of  Its  ma> 
chines  were  punllc  property,  and  not  tlie  ex- 
clnslve  property  of  the  oomplalnant.  It  was 
aTerred  that  the  defendant  oonatmcted  Ita 
machlneaaitba  principles  of  machines  which 
had  been  protected  by  lettera  patent,  held  by 
the  Singer  Company,  by  license  or  other- 
wise, but  which  patenta  had  long  since  ex- 
pired.  and  that  the  name  "Singer"  waa  tho 
generic  name  of  soch  maehinea.  The  defend- 
ant admitted  that  it  afllxed  aa  oval  plate  to  Ita 
maehinea,  Imt  elalmed  that  tha  device  plaoed 
by  It  thereon  *waa  dissimilar  to  thatTlTl 
used  by  the  complainant,  and  averred  tiiat 
tbe  words"  Improved  Singer,  "stamped  on  such 
plate, wasthecorrectnameoftbemachine.  It 
waa  also  averred  that  while  formerly  an  elabo- 
rate monogram  waa  placed  on  said  plate,  com- 
posed of  the  lettera  "&  M.  Co.,"^  being  the 
Initials  of  the  "Standard  Mann  factor!  ngCom- 
paoy "  (a  former  corporate  name  of  defendant) , 
that  the  mononnm  now  plaoed  upon  said 
plate  was  "J.  H.  Co.*  It  waa  also  claimed 
that  tbe  device  on  tbe  legs  of  the  standa  of 
macbines  manufactured  by  the  defendant  waa 
not  an  Imitation  of  that  employed  by  com- 
plainant upcni  ita  maehinea,  but  that  tm  the 
contrary  the  device  used  by  the  defendant 
was  adopted  by  it  to  prevent  oonfuston  In 
the  minds  of  the  public  aa  to  tha  manufact- 
ure of  tbe  machines. 

It  appeared  from  the  evidence  that  the  con- 
struction of  the  Singer  aewlng  machines  was 
commenced  In  1600,  in  the  latter  part  of 
which  year  the  firm  of  I.  H.  Singer  A  Co. 
was  fnrmed.  Witnesses  testified  that  tbe  fljrm 
named  made  and  introduced  tbe  first  practical 
sewing  machine.  I.  H.  Singer  &  Cu.  con- 
tinuetiln  tbe  business  of  manufacturing  sew- 
ing machines  until  June,  1868,  when  that 
firm  transferred  all  Ita  assets,  property,  pat- 
ents, and  goodwill  to  tbe  Singer  Manufac- 
turing Company,  a  corporation  formed  under 
the  laws  of  tbe  state  of  New  York,  and  the 
manufacture  of  Singer  sewing  maclilnes  waa 
continued  by  that  corporation.  In  tbe  year 
1873  a  new  corporation,  known  also  as  the 


in;  UM  of  name;  remedy  in  equity;  inj»n{Hon,~mm 
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BlDger  UanufactnrlBg  Compaoy,  wu  organ- 
ized under  the  lawa  of  New  Jersej,  to  which 
corporation  the  New  York  concern  transferred 
Its  aueti.  The  Btockholdens  In  both  compa- 
nies were  the  ssme,  and  the  business  of  the 
New  York  corporation  has  ever  since  been 
oontlDued  by  the  New  Jersey  corporation. 

The  original  members  of  the  firm  of  I.  M. 
Singer  &  Co.— 1.  H.  Singer  and  Edward 
Clark— were  the  principal  stockholderg  of 
butb  corporations,  and  on  their  death.  In  1875 
and  1882,  respectively,  their  Interests  passed 
to  their  children  and  srandchildren,  who 

St  an  among  the  principal  stockholdefs  of 
s  ooncOTi.  Daring  the  exiitenoe  of  the 
firm  of  I.  M.  Singer  ft  Co.. and  the  life  of  Its 
172]  succeswr,  the  New  York  'association, 
the  domicll  of  both  was  in  New  York,  and  after 
the  creation  of  the  New  Jersey  COTporation 
that  company  also  carried  on  the  bnstnese 
tbruiiffh  a  general  office  In  New  York  city. 

Uacnlnei  of  Tarious  patterns  were  omi- 
itmoted  by  the  firm  and  the  corporations, 
Intended  both  for  domestic  purposes  and  for 
use  in  manufacturing.  The  differences  in 
the  arrangement  ot  varylug  types  of  these 
machines  were  in  some  respects  easentlal,  and 
extend«l  to  many,  but  not  all,  of  the  me- 
chanical principles  employed,  although  all 
the  machfnes  were  in  certain  partlculan  cov- 
ered by  a  few  fnndamental  patents  of  which 
the  corporations  were  own«ra  or  licensees. 
None  of  the  machines,  howenr,  were  pat- 
euted  as  a  whole. 

The  patent  to  Ellas  Howe,  granted  Sep- 
tember 10, 1846,  and  which  remained  in  force 
nnUl  1867,  corered  the  use  of  the  eye-pointed 
needle  in  combination  with  a  utnttle  and 
automatic  feed.  A  patent  lasued  to  John 
Bachelder  in  1849,  and  which  remained  in 
force  until  about  1877,  covered  the  principle 
of  a  continuous  feed.  The  firm  of  I.  M. 
Singer  &  Co.  purdiased  this  patent,  and  it 
■uMnqnently  passed  to  their  corpwate  suc- 
cessors. A  third  important  patent  utilized 
in  the  machines  was  one  issued  in  1851  to 
Allen  B.  Wilson,  for  a  feeding  bar.  This 
extended  patent  expired  in  1873.  The  Singer 
Manufacturing  Company  became  a  part  owner 
of  this  latter  patent. 

The  use  of  the  patents  of  Howe  and  Bach- 
elder were  not  confined  to  the  Singer  ma- 
chines, but  were  employed  under  license  by 
manufocturers  of  other  sewing  machines, 
where  an  automatic  feed  was  employed. 

Nearly  one  hundred  other  patents  relating 
to  sewing  machine  mechanism  and  attach- 
ments to  sewing  machines  were  owned  or  con- 
trolled from  time  to  time  by  the  Singer  firm 
or  its  corporate  luccesaors,  and  among  those 
owned  by  them  were  "a  vibrating  presser, 
thread  guide,  binders,  embroidery  attach- 
ments, "  etc.  The  use  of  some  of  these  was 
early  discontinued,  and  others  have  been  and 
are  still  in  general  use  by  the  Singer  Com- 
panv  on  machines  made  by  it,  and  some  were 
used  under  license  by  oUier  manufacturers. 
178]*Whll8tItlstnie  tiiat  all  the  patented 
inventioosowned  or  controlled  by  the  Singer 
Company  were  not  all  used  on  everv  type  of 
Singer  machine,  it  Is  also  true  that  all  Singer 
sewing  machines  contained  some  features  of 
some  of  these  inventitms  which  to  that  ex- 
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tent  distinguished  them  from  machines  made 
by  others  of  a  sinnlar  class.  Among  the 
machines  mode  by  the  Singer  corporation 
for  general  domestic  use  was  one  by  it  styled 
the  "Singer  New  Family  Machine." 

These  Singer  "  New  Family"  machines  were 
Intended  to  take  the  place  of  a  machine  which 
had  thmtofore  been  known  ai  Old  Family 
and  letter  A  maehlnfs,  and  were  first  sold  in 
the  spring  or  winter  of  1866.  The  New 
Family  machine  was  essentially  different  in 
form  and  appearance  and  in  some  of  the  me- 
chanical pnociples  employed  from  madiines 
of  other  manufactarers  used  for  similar  pur- 
poses, and  form«l  a  disttnctlTe  Singer  ma- 
chine. 

Some  of  its  parts  were  covered  by  patents. 
It  passed  into  very  general  use,  and  its  sale 
formed  a  large  part  of  the  bnslnees  of  the 

corporation. 

On  the  front  or  top  of  the  arm  of  the  ma* 
chines  made  by  the  Singer  firm  was  marked 
the  name  "I.  M.  Singer  &  Co.,"  and  on  those 
constructed  by  the  corporations  the  words 
"The  Singer  Mfg.  Co."  At  infrequent  pe- 
riods, prior  to  1877,  the  successors  of  I.  M. 
Singer  &  Co.  marked  upon  various  styles  of 
their  machines,  sometimes  upon  the  treadle 
and  again  on  Uie  arm  of  the  machine,  the 
name  "Singer"  alone,  but  even  where  this 
was  done  the  corporate  name  of  the  company 
was  always  somewhere  affixed  to  tlie  ma- 
chines.  Some  few  years  before  the  Bachelder 

f latent  expired  the  Singer  Company  began, 
n  addition  to  the  name  of  the  corporation, 
as  above  stated,  to  affix  to  all  its  sewing  ma- 
chines, of  eveiy  grade,  a  trademark,  which 
device  oonslsted  of  a  shuttle,  two  needles 
crossed  with  a  line  of  cotton  in  the  form  of  a 
letter  "S."  with  a  bobblo  underneath.  This 
device  was  placed  in  the  center  of  an  ellipse. 
Surrounding  the  upper  half  of  the  device 
were  the  words  "The  Singer  Mfg.  Co.  N. 
Y. ,"  and  underneaUi  it  were  the  woras  **  Trade 
Hark ;"  beneath  those  words  a  wreath  of  flow- 
ers. This  trademark  was  stamped  on  a  brass 
*plate  of  oval  shape,  which  plate  was  at-[  1  74 
tached  at  the  base  of  the  arm  of  the  machine. 
80  as  to  be  readily  seen  and  to  be  at  once 
under  the  eye  of  a  person  using  or  looking 
at  the  machine. 

The  Bachelder  patent  expired  about  1676. 
and  at  once  on  the  monopoly  which  it  had 
created  coming  to  an  endf,  the  prices  of  the 
Singer  machines  were  very  materially  re- 
duced, and  competitors  sprang  Into  exist- 
ence, who  began  to  manufacture  machines 
which  thejr  called  Singer  sewing  machines. 
Controversies  arose  between  the  Singer  Man- 
ufacturing Company  and  such  persons  as  to 
the  right  of  the  latter  to  make  machines  in 
the  form  and  appearance  of  those  manufac* 
tured  by  the  Singer  Company,  and  their  right 
to  style  such  machines  Singer  machines.  In 
order  to  more  completely  mark  the  machines 
mode  by  it,  the  Singer  Company,  in  1879, 
oast  their  toademark  on  the  side  of  the  lege 
of  the  stand  of  each  madilne,  and  at  the  time 
this  was  done  the  following  warning  was 
issued: 

Warning!  To  protect  the  public  against 
the  devices  of  a  swarm  of  counterfeiters  every 
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real  Singer  MacUiue  is  nonr  beioff  made  with 
our  trademark  Caat  Into  the  Stand  ai  In  the 
above  cut. 
Buy  No  Uachloe  Without  it 

The  trademark  waa  registered  In  July, 
188S. 

As  already  stated,  aome  of  the  machines 
made  by  the  Sioser  Company  before  the  ex- 
piration of  the  &chelder  and  other  patents 
wmipondically  marked"  81nger'*in  addition 
to  the  name  or  fnlUals  of  the  Ann  or  corpo- 
istlmi.  and  to  the  trademark.  After  the  ex- 
piration of  the  last  of  the  patents  the  Bloger 
corporation  changed  Its  method  and  put  the 
word  "  Singer"  on  the  front  and  rear  of  the  arm 
of  each  machine,  unaccompanied  with  the 
name  of  the  corporation,  except  in  so  far  as 
It  appeared  on  the  trademark.  At  all  times, 
also,  it  was  the  custom  of  the  Sinier  Compa- 
ny to  mark  on  Its  machines  the  number  there- 
of; these  numbers  ran  coDsecutively  from 
the  begfoning,  and  therefore  indicated  with 
substantial  accuracy  the  total  number  of  ma- 
ITffJchines  made.  In  'addition  all  the  ma- 
chinea.duriog  the  life  of  the  Tarloas  patents, 
wen  marked  with  the  nambers  of  the  patents 
by  whtdi  the  meohanism  was  in  part  covered. 

Hw  oommencement  of  the  Singer  business 
was  small.  Thus,  in  1851  the  wm  of  I.  H. 
Singer  &  Co.  employed  about  twenty-five 
machiDlsta,  and  up  to  that  time  had  only 
sold  about  three  hundred  machines.  The 
proof  shows  that  ttie  business  was  rapidly 
poshed,  agencies  were  established  Id  all 
parts  of  the  world,  and  the  machines  became 
widely  known.  In  the  development  of  the 
business  the  Singer  Company  constantly  ad- 
vertised their  mBchioes  as  "Singers,"  and 
they  were  referred  to  on  the  bill  beads,  cir- 
culara,  etc..  of  the  company  as  '^Singert,"  or 
Singer  dewing  machines.  The  agents  of  the 
company  In  selling  the  mscbines  spoke  of 
tbem  as  Singer  machines,  and  the  greater  part 
of  the  business  signs  In  use  by  the  company 
and  its  predecessors  at  its  various  offices  or 
agencies,  as  also  its  wagons,  cards,  letter 
heads,  bill  heads,  etc.,  had  upon  tbem  the 
words  "Singer  Sewing  Machines." 

The  vast  increase  in  the  business  «arried 
on  by  the  Singer  corporation  ta  shown  by 
the  fact  that  in  the  year  1870,  187,888  Singer 
machines  were  sold ;  in  the  year  1878,  8M,  - 
482 :  whilst  In  1882  the  sales  aggregated  608,  • 
m.  Of  those  sold  In  Ihe  year  18&.  401,588 
were  the  New  Family  Machines. 

The  defendant  started  In  Chicago  in  1870 
In  the  boslneSB  <A  manufacturing  "sewing 
nwditne  heads,"  under  the  name  of  the 
Standard  Manufacturing  Company,  which 
company  purchased  a  business  theretofore 
carried  on  by  one  Hughes,  who  thereupon 
entered  the  employ  of  ^e  Standard  Company 
as  superintendent.  A  sewing  machine  nead 
is  the  mechanical  part  of  a  sewing  machine 
ready  to  be  attached  to  a  stand.  These  heads, 
thus  made,  were  In  alt  respects  slmilBr  as 
to  style  and  pattern  with  the  "New  Family 
Singer." 

For  some  time  Its  entire  product  was  fur- 
nished by  the  Standard  Compaoy  to  one  H. 
B.  Goodrich  of  Chicago,  a  dealer  in  sewing 
tnnchines.  In  1880  sales  were  made  to  me 
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or  two  other  dealers,  and  still  other  customers 
were  supplied  in  1881.  In  the  month  of 
June,  1881,  the  name  of  the  corporation  was 
changed  to  the  June  Mann&cturing  Compa- 
ny. 'In  the  fall  of  1881  that  company  [1 70 
commenced  manufacturing  the  stands  as  well 
as  heads  of  machines,  and  sold  its  machines 
direct  to  dealers  throughout  the  country. 

Although  the  machine  heads  as  stated  were 
in  the  exact  form  and  shape  of  the  New 
Family  Singer,  they  contained  no  mark  in- 
dicating the  source  of  their  manufacture,  ex- 
cept  an  oval  brass  plate  a  trifle  larger  than 
but  of  exactly  the  same  shape  of  the  one  found 
on  the  Singer  machines,  and  attached  at  the 
base  of  the  arm  in  the  same  position  as  the 
Singer  Company  placed  Its  plates.  Upon 
this  plate  the  Standard  Company  stamped 
In  circular  form,  around  the  upper  half,  the 
words  "Improved  Singer,"  with  the  word 
"Chicago"  at  the  lower  part  of  the  plate, 
and  a  monogram,  "S.  M.  Co.,"  wiui  the 
words  "  Trade  Hark"  above  such  monogram. 
The  oval  plate  thus  used  by  the  Standard 
Company  continued  to  be  used  by  the  June 
Company  after  the  change  of  name ;  this  fact 
being  explained  by  testimony  showing  that 
there  was  a  supply  of  these  plates  on  hand. 
When  the  supply  was  exhausted,  the  June 
Company  tached  an  oval  plate  of  exactly 
the  same  description,  except  that  the  mon- 
oeram  was  "J.  M.  Co.,*  and  the  words  "J. 
tffg.  .Co."  were  placed  beneath  the  mono- 
gram. In  both  of  these  plates  the  words 
"Improved  Singer"  were  cast  in  prominent 
lines.  The  June  Company  never  attempl«d 
to  register  a  trademark. 

On  the  bed  plate  of  each  machine  the  de- 
fendant stamped  or  cast  a  number,  and  on 
one  of  these  machines,  put  in  evidence  by 
complainant,  the  number  was  2,648,707.  The 
president  of  the  defendant  company  gave  as 
an  explanation  for  this  method  of  numbering 
that  he  merely  followed  what  he  claimed 
waa  the  custom  of  other  companies,  to  affix 
three  additional  figures  to  the  actual  num- 
ber of  the  machines  manufactured.  When 
the  defendant  began  to  make  romplete  ma- 
chines, that  is,  includtng  stands,  it  placed 
on  the  latter  a  device,  cast  In  the  legs  there- 
of, in  the  same  relative  position  as  was  the 
trademark  device  cast  in  the  legs  of  tiie  stand 
which  had  been  adopted  by  the  Singer  Com- 
pany, as  heretofore  stated,  in  lieu  of  the  plain 
style  of  stand  used  during  the  life  of  the 
patents.  This  device  of  the  defendant  consist- 
ed of  'the  word  "  Singer"  alone,  in  very [  177 
large  letters ;  the  word  "I.  S."  in  monogram 
form  above  this  word  "Singer,"  and  the 
words  "J.  Mfg.  Co.,"  in  small  letters  under- 
neath. Concerning  this  stand,  the  president 
of  the  defendant  testified  as  follows:  "The 
stand  being  the  most  prominent  and  more 
generally  noticed  by  the  public,  we  adopted 
as  a  device  .  .  .  the  word 'Singer' alone, 
which,  never  to  our  knowledge,  had  been 
used  by  the  Singer  Manufacturing  Company, 
with  the  letters  'J.  Mfg.  Co.'  under  It,  and 
the  large  letters  *I  S.'  In  monogram  over 
it."  At  the  time  when  the  right  to  make 
Singer  machines  vested  In  the  public,  the 
complainant  also  used  a  device  for  regulat- 
ing the  tension,  called  a  tension  screw, 
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which  It  placed  opoa  the  top  of  the  face  plate 
of  its  muhlnes.  This  improrement  contin- 
ued, howew,  to  be  protected  a  patent. 
In  pieolsely  Um  same  position  npon  its  ma- 
chines,  the  Jane  Company  placed  a  "dam- 
my"  screw. 

The  defendant  adTertised  Its  machines  ex- 
tmslvely,  and  also  Issued  outoy  circnlara  con- 
ceroing  them,  sod  famished  with  their  ma- 
ohines  a  printed  warran^.  Their  machines 
were  referred  to  as  the  "ImproTOd  Si  nicer 
Sewing  Machine, "  "Jane  Improved  Singer 
Sewing  Hacbine,"  "Genuine  Improved  Sing- 
er," "The  Improved  Singier."  "High  Grade 
Singer  Sewing  Machines, "  "  Improved  Singer 
New  Family  Sewing  Machine,"  and  "The 
Kew  Greatly  Improved  Singer  Sewing  Ma- 
chine ;"  but  all  the  clroalars  offered  la  evt< 
dence  contained  substantially  the  statement 
that  the  Qiachlnes  referred  to  in  them  were 
manufactured  by  the  Jane  Hanufactarlng 
Company. 

After  hearlDg  there  was  a  decree  dlsmlss- 
tng  the  bill  for  want  of  equity,  the  oourt 
below  sutMtantially  oonclmlng,  first,  that 
the  sewing  machine  In  the  fnrm  made  by  the 
defendant  was  public  property,  and  there- 
ton  no  Infringement  of  the  rights  of  the 
complainant  bad  resulted  from  its  use ;  sec- 
ond.tbat  the  name  "Singer"  was  also  public 
property,  and  hence  no  legal  injury  was 
ceased  to  the  complcinant  by  the  use  of  the 
name  in  the  manner  and  form  In  which  It 
was  employed  by  the  defendant ;  third,  that 
the  defendant  bad  not  Imitated  the  trademark 
of  the  complainant.  The  opinion  is  reported 
In  41  VM.  Bep.  906. 

JfMtn.  Lawrenee  Bbbxwell.  Jr.,  and 
Charlea  K.  Offleld  for  appellant. 

Atatn.  J«>hn  G.  Elliott  and  WlllUm 
Hanrx  Browse  for  appellee. 

Mr.  Justice  Whits  delivered  the  opinion 
of  the  court: 

The  facts  recapitulated  in  the  ststement  Just 
made  are  undisputed.  Those  which  are  seri  - 
onsly  controverted  and  upon  whidi  the  legal 
issues  depend  are:  First,  were  the  sewing 
machines  made  by  the  Singer  Company  ao, 
in  whole  or  In  psrt,  protected  by  patents  as 
to  cause  the  name  "Singer"  tobecome,durlng 
the  existence  of  the  monopolj,  the  generic 
designation  of  such  machines,  as  contradis- 
tinguished from  a  name  Indicating  excla- 
sively  the  source  or  origin  of  their  manufact- 
ure; second,  irrespective  of  the  question  of 
patent,  Was  the  name"  Singer,  "bv  the  consent 
and  acquiescence  of  Singer  himself  and  that 
of  the  Singer  Company,  voluntarily  used  as 
a  generic  designation  of  the  class  and  char- 
acter of  machines  manufactured  by  I.  U. 
Singer  &  Co.  or  the  Singer  Manufacturing 
Company,  so  that  In  ocnsequence  of  thisvol- 
nntary  action  the  name  became  the  generic 
designatiou  of  the  machines,  or  was  the  name 
•oleW  used  by  the  company  as  a  tradename, 
a  trademark,  or  one  exclusively  indicating 
machines  made  by  I.  M.  Singer  &  Co.  or 
the  Singer  Manufacturing  Company? 

We  will  ccmsider  these  two  controverted 
Moposltions  of  teota  separately.  Before 
doing  K  we  deem  It  well  to  say  that  on  both 
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these  questions  then  are  many  confltctlng 
and  confusing  statements  In  the  record, 
adduced  by  both  parties.  Whatever  nuy  be 
tbelr  merit,  they  an  not  testimony  fai  the 
proper  sense  of  the  word,  being  nther  the 
expression  of  the  opinion  of  tiie  witnesses 
than  substantive  proof  of  existing  facta. 
And  the  testimony  of  this  charscterln  favor 
of  the  respective  partlee.  If  allowed  all  pos- 
sible weight,  produces  no  afflrmative  result, 
since  it  Is  equally  as  strong  by  way  of  opin- 
ion on  one  side  as  It  is  upon  tiw  ottier. 
We  shall  therefore  rest  our  conclusions  on 
a  oonslderetion  of  the  facts*themselves,  [179 
nther  than  upon  the  conflicting  and  Irrecon- 
cilable opinions  of  witoeases. 

Firat.  It  cannot  be  denied  that  the  Singer 
machines  were  covered  by  patents,  some  of 
whidi  were  fundamental,  some  merely  aO' 
cessory.  There  can  also  be  no  doubt  that 
the  necessary  result  of  the  existence  of  ttiese 
patents  was  to  give  to  the  Singer  macblnra. 
as  a  whole,  a  distinctive  charaber  and  form 
which  caused  them  to  be  known  as  Singer 
machines,  as  deviating  and  separable  flram 
the  form  and  character  of  machines  made  by 
other  manafacturen.  This  conclusion  Is  not 
shsken  by  the  contention  that,  as  many  dif- 
ferent nutchlnes  were  made  by  the  Singer 
Manufacturing  Company,  therefore  It  was 
impossible  for  the  name  Singer"  to  describe 
them  all,  because  tiie  same  designation  could 
not  possibly  liave  Indicated  many  different 
and  distinct  things.  The  fallacy  in  the  argu- 
ment lies  in  failing  to  distinguish  between 
genus  and  species.  .  To  say  that  various 
types  of  sewing  machines  were  made  by  the 
Singer  Manufacturing  Company  in  no  way 
meets  the  view,  borne  out  by  the  testimony, 
that  all  machines  by  them  conslmcted  were 
in  some  particular  so  made  as  to  cause  them 
all  to  be  embraced  under  the  generic  head 
of  Singer,  and  to  be  protected  In  some  re- 
spects oy  the  patents  held  by  the  company. 
From  this  fact  It  resulted  tbst  during  the 
life  of  the  patents  none  of  the  machines  as 
a  whole  were  open  to  public  competition. 
Persuasive  supp<vt  of  this  view  is  afforded 
by  the  fact  that  In  many  adjudicated  cases, 
to  which  we  shall  have  occasion  hereafter 
to  advert,  where,  since  the  explntlon  of  the 
patents,  the  right  to  the  exclusive  use  of  the 
name  "  Singer"  has  been  asserted,  it  has,  almost 
without  exception,  been  found  that  Singer 
machines,  as  a  whole,  were  a  distinctive 
class,  preserving  a  genenl  uniformity  of  na- 
ture however  vtfylng  may  have  been  the 
types  by  which  their  structure  was  mani- 
fested. 

It  may  be  assumed  tbst  the  proof  estab- 
lishes that  for  certain  classes  of  the  general 
type  of  Singer  machines,  that  is,  the  species 
used  only  for  particular  and  exceptional  man- 
ufacturing purposes,  an  addition  of  some  oth- 
er word  or  deserlptloa  to  the  generic  name 
"Singer"  was  necessary  to  completely  con- 
vey'a  perfect  Indication  of  the  macbine[180 
referred  to,  that  is.  Singer  "carpet  machine," 
Singer  "leather  machine,"  ete.  But  this 
fact  does  not  counterbalance  the  conclusive 
proof  that,  as  a  whole,  the  Singer  machinea 
reprMented  a  general  class,  and  were  known 
to  the  public  under  that  comprehensive  name 
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and  DO  other.  Indeed,  any  probdtiTa  force 
wbidb  mfgbt  nsult  from  tne  fact  that,  as  to 
a  particular  claai  of  Singer  macbtnes,  some 
additional  word  mar  b&^e  essential  to 
a  perfect  deelgnatlon  bears  no  relation  to  the 
Tarietj  of  the  machine  which  the  defendant  is 
aTerred  to  hare  unlawfuUv  Imitated.  That 
machine  known  aa  the  "New  Family,"  In- 
tended for  general  domeatlc  purpotts,  oon- 
atituted  the  larger  part  of  the  enormous  out- 
put of  the  Singer  companies.  It  waa  of  a 
nnlfOTm  type  and  had  do  other  possible  des- 
Ignatfon,  in  the  mind  of  the  general  public, 
other  than  the  word  **  Singer. "  The  foregoing 
Tiews  find  ooDcluslTe  support  from  tho  ua- 
questiooed  fact  that  upon  the  expiration  of 
toe  patents  held  by  the  Biuer  company  the 
prloe  of  Um  machines  mam  hy  that  com- 
pany  fell  enormously  in  amount.  Thus, 
to  sdopt  the  theory  adTanced  by  the  com- 
plainant we  should  have  to  deny  the  inevi- 
table law  of  cause  and  effect 

Abandant  oorroboratlTO  proof  that  the  word 
"Sln^t*  beoame  genmrlculy  dsscriptlTO  of 
the  machines  manufactared  by  the  Singer 
Company  is  afforded  by  the  conduct  of  that 
company.  From  the  beginning  every  ma- 
chine made  by  It  bad  conspicuously  marked , 
oo  It  the  name  of  the  mauufscturer.  "I.  H. 
Singer  A  Oo."  or  ttw  "Singer  life.  Co. 
only  occasionally  waa  the  word  "Singer" 
alow  attaclied  to  any  ot  the  machines.  This 
continued  until  the  technical  trademark  came 
Into  play,  which  was  about  the  time  the 
patents  expired.  After  this  the  trademark 
was  afOxed  to  the  machines,  and  the  name 
of  the  manufacturer,  except  as  indicated  by 
the  trademark,  disappeared,  and  was  regu- 
larly supplanted  by  the  word  "  Singer"  alone. 
The  (raoemark  then  adopted  coald  not  have 
tieen  essential  todesignate  thcsource  of  manu- 
facture, since  from  tho  Inception  the  com- 
pany had  subserved  that  purpose  by  marking 
the  name  of  tbo  firm  or  corporation  plainly 
upon  the  machiQea.  The  omission  of  tbe  name 
ISll'Indicating  the  origin  ofmanufacture 
and  ue  substitution  of  tbe  word  "Singer," 
Just  before  the  expiratloa  of  the  patents,  sug- 
gest a  coincident  relation  of  purpose  which 
is  not  explained  by  any  testimony  in  tbe 
record.  This  coincidence  between  tbe  expi- 
ration of  tbe  patents  and  tbe  appearance  of 
the  trademark  on  tbe  machines  and  Uie  use 
of  the  word  "Singer"  alone  tends  to  create  a 
strong  implication  that  tbe  company,  with 
the  knowledge  that  tbe  intents  wliich  cov- 
ered their  machines  were  about  to  expire, 
substituted  the  trademark  for  the  plain  deslg- 
natloD  of  the  source  of  manufacture  thereto- 
fore continuously  used,  and  added  the  word 
"Singer,"  wblcb  bad  become  the  designation 
by  which  the  public  knew  the  machine,  as 
m  distinctive  and  separate  mark.  In  order 
tiwreby  to  retain  in  the  possession  of  the 
company  the  real  fruits  of  tbe  monopoly  when 
that  moDOpoty  bad  passed  away. 

Seetmd.  Irrespective  of  the  patents  and  the 
desigoatlvesigniflcanceof  tbe  word  "  Singer, " 
which  arose  dlirinir  their  life,  tbe  proof  also 
clearly  establishes  that  the  word"  Singer"  was 
adopted  by  I.  H.  Singer  &  Co. ,  or  the  Singer 
Manufacturing  Oompanv,  in  their  dealings 
with  the  general  public,  as  designatlve 
16S  U.S. 


of  their  distinctive  style  of  machines  rather 
than  as  solely  Indicating  the  origin  of  manu- 
facture. This  is  demonstrated  by  the  fact 
that  at  the  Inception  of  tbe  manufactate  of  the 
machines  the  word  "Singer"  alone  waa  not 
used  on  them.  Tbegeneral  method  tbenadopt- 
ed  to  Indicate  tbe  source  of  the  manufacture 
was  to  mark  conspicuously  on  the  machines 
Uie  name  of  the  firm  or  corporation.  The  name 
"Singer"  alone  was  used  by  the  company 
on  signs,  on  wagons,  on  advertisements,  on 
bill  heads,  accompanied  with  tbe  name  of  the 
Arm  or  corpmmtion.  This  could  have  had  no 
other  purpose  than  to  denote  to  the  public 
Che  corporation's  understanding  of  the  gen- 
eral name  of  the  machines  made  oy  It.  There 
is  no  proof  that  the  name  thus  adopted  by 
the  ewporatltm  did  not  subserve  this  era* 
templated  purpose  of  designating  all  the  ma- 
chines of  whatever  type,  or  that  its  inade- 
quacy compelled  the  corporation  to  add  to 
it.  in  particular  cases,  tbe  word  "carpet"  or 
"  leather"  to  describe  machines  Intended  for 
other  than  general  domestic  use.  Tbe  conduct 
*of  the  company  in  adopting  the  trade  [183 
mark  and  first  affixing  the  name  at  the  time 
of  the  expiration  of  the  patents,  to  wblcb  we 
have  alrrady  adverted,  (s  also  of  great  sig- 
nificance in  considering  the  question  of  the 
voluntsiT  previous  selection  by  tbe  corpora- 
tion of  uie  watd  "Singer*  as  a  designation. 

But  the  proof  renders  It  unnecessary  to  basa 
our  conclusions  upon  the  deductions  to  wlildi 
we  have  Just  referred,  since  it  contains  af> 
finnatlve  testimony  as  to  tbe  purpose  of  I.  M. 
Singer  &  Co.  or  tbe  Singer  Manufacturing 
Company,  in  their  general  use  of  tbe  word 
"SInjrer." 

William  F.  Proctor  was  sworn  for  the  com- 
plainut,  and  bis  relations  with  the  Singer 
Company  are  shown  by  the  following  ex- 
cerpta  mm  his  testtoUHiy : 

Q.  State  In  detail  what  connection  you  have 
had  with  the  sewing  machine  business. 

A.  I  have  been  connected  with  the  manu- 
facture of  sewing  maobloes  since  18S8  up  to 
the  present  time.  I  have  been  engaged  In 
various  capacities,  first  as  a  machinist  with 
I.  H.  Singer  A  Co.  I  afterwards  went  to 
France  for  them  for  the  sale  of  a  patent,  and 
establtabcHi  a  manufactory  of  machines  there. 
Since  the  Singer  Manufacturing  Company 
has  become  established  I  have  been  a  director 
since  its  nlgin  and  an  officer  in  various 
capacities,  and  am  now  its  vica  president. 

Continuing  his  examination- In- chief,  tha 
following  qnesiions  were  asked  this  witness : 

Q.  73.  For  what  purpose  and  for  what  ob- 
ject waa  the  name  "Singer"  marked  upon  the 
machines  of  tbe  complainant  and  its  prede- 
cessors, and  applied  to  them  In  advertising 

themf 

Objected  to  by  defendant's  counsel  as  being 
merely  accumulative  and  irrelevant  to  the  is- 
sue. 

A.  To  designate  them  and  after  tbe  forma- 
tion of  the  company  to  grati^  tbe  desire  of 
Ur.  Singer  to  perpetuate  hia  mune  associated 
with  the  machine. 
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Q.  78.  State  what  yon  mean  l^dHlgiutliig 
them. 

A  Ab  a  Singer  machine. 

Q.  74.  State  whether  the  name  was  con- 
183]  tinned  by  the  'corporate  snocessora  of 
the  firm  for  any  other  leaaon  than  to  gratify 
the  desire  of  Mr.  Singer. 

Objected  to  as  suggesting  the  answer  the 
witness  Is  to  make. 

A.  It  was  to  continue  the  name. 

It  Is  true  that  this  conclusive  statement, 
made  by  the  vice  president  of  the  company, 
is  followed  in  the  continuation  of  his  testi- 
mony by  aeveial  leading  questions,  which 
oould  not  have  failed  to  suggest  to  him  that 
it  was  desired  that  the  statement  thus  made 
should  be  materially  qualified.  But  the 
result  of  this  effort  to  lead  the  witness  rather 
strengthens  than  weakens  the  forca  of  tiie 
testimony  Just  quoted. 

We  conclude,  then,  upon  the  two  pivotal 
and  coutroTerted  questions  of  fact,  which  we 
proposed  at  the  outset  to  consider— 

lat.  That  the  Singer  sewing  machines  were 
covered  by  patents  which  gave  to  the  manu- 
facturers a  substantial  monopoly ;  that  in 
consequence  of  the  enjoyment  of  this  mo- 
DOpoly  by  the  makers,  the  name  "  Singer"  came 
to  lodlcate,  in  Its  primanr  sense,  to  the  pub- 
lic, the  class  and  type  of  machines  mode  by 
the  Singer  Companv  or  corporations,  and 
thus  this  name  constituted  their  generic  de- 
scription ;  that  also  as  this  name  applied  to 
and  described  machines  made  alone  by  the 
Singer  firm  or  corporations,  the  use  also 
came  in  a  secondary  sense  to  convey  to  the 
public  mind  the  machines  made  by  the  firm 
or  corporations. 

2d.  That  the  word  "Singer**  was  also  vol- 
untarily applied  by  the  Singer  firm  or  com- 
panies as  a  designation  of  the  general  type 
of  machines  made  by  them,  with  the  Inten- 
tion that  such  machines  should  be  accepted 
by  the  public  under  tiiat  name ;  thus  the 
coarse  of  the  buslnea  and  the  purposes  for 
which  the  name  "Singer"  was  used  brought 
about  results  Identical  with  those  which 
sprang  from  the  existence  of  the  monopoiy ; 
hence  that  name  became  not  only  the  descrip- 
tion of  the  machines,  but  also.  In  a  subordi- 
nate sense,  the  indication  of  the  source  of 
manufacture. 

The  case  as  stated  by  the  appellant  In 
the  pleadings  and  in  the  argument  fails  to  dls- 
184]criminate  between  distinct  and  'differ- 
ent causes  of  actina.  The  right  to  relief  aris- 
ing from  the  wrongful  use  by  the  defendant  of 
a  specific  trademark  and  from  the  illegal  use 
of  a  tradename,  and  also  acts  asserted  to  have 
been  done  by  him  which  would  Justify  the 
relief  commonly  accorded  where  unfair  com- 
petition in  business  has  been  carried  on,  are 
commingled  and  treated  as  one.  Avoiding, 
for  the  sake  of  brevity,  a  statement  of  the 
elementary  grounds  upon  which  rest  the  law 
of  specific  trademark,  of  tradename,  or  of  un- 
fair competition  In  business^  and  the  distinc- 
tion between  them.  It  la  anffldent  to  say  that 
all  the  relief  which  complainant  seeks  Is 
necessarily  onbiaced  In  the  following  classi- 
fication : 

1st.  Unfair  competition  in  boalness*  re* 
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suiting  from  the  form  in  which  the  defendant 
makes  its  machines,  and  also  from  the  em- 
ployment by  it  of  the  word  "Singer"  In  con- 
nection with  the  marks  and  devices  on  th« 
machines,  and  the  use  of  Uie  same  name  in 
circulars  and  advertlsemuita ;  2d,  the  alleged 
Ttolatlon  of  the  apedflc  tndemaA  of  tha 
complainant  by  the  devices  found  on  defend- 
ant's machines  and  by  the  use  of  the  w<nd 
"  Singer. "  We  will  examine  these  contentions. 

Firti.  Unfair  eompetiiion  in  butinen,  rmUt- 
ingfrom  the  form  in  vhieh  tAe  defendant 
makes  hit  maeftinet,  and  cUao  from  the  u«  made 
by  him  of  the  fwtrd"  Singer^  memn^ion  with 
Vie  marke  and  dwfew  onhUmaehina,  mndthe 
lite  of  the  tame  in  Hreulan  and  adverUm- 
mentt. 

This  question  subdivides  Itself  into  two 
Inquiries :  Where  the  name  of  a  patented 
mfM^ine,  whether  It  be  an  arbitrary  one  or 
the  surname  of  the  inventor  or  manufacturer, 
haa  become,  daring  the  monopoly  flowing 
from  the  patent,  a  generic  description  <n 
such  machine,  and  at  the  same  time  in  a  sec- 
ondary and  relative  sense  indicates  to  the 
public  the  source  of  manufactuie,  has  the 
manufacturer,  on  the  cessation  of  the  mo- 
nopoly, the  right  to  prevent  the  making  by 
another  of  a  like  machine  in  the  form  la 
which  It  waa  made  during  the  life  of  the 
patents,  and  has  he  also  a  right  to  prevent 
another  from  calling  such  machines,  by  him 
made,  by  the  generic  name  attributed  to  them 
during  the  monopoly,  and  from  placing  this 
name  un  them,  and  using  it  In  advertisements, 
in  'circulars,  and  generally  for  such  [185 
purposes  as  his  interest  may  suggest?  If  no 
right  exist  io  the  original  manufacturer  to 
prevent  another,  under  the  foregoing  circum- 
stances, from  making  machines  of  like  form 
and  structure  and  using  the  name,  under  the 
conditions  stated,  does  the  one  who  so  makes 
and  uses  or  sells  them  enjoy  Che  liberty  with- 
out any  resulting  duty  whatever,  or  is  It  ac- 
companied witbuM  obligation  of  so  exercis- 
ing the  right  as  not  to  destroy  the  property 
of  others,  and  also  In  such  a  manner  as  not 
to  deceive  the  public? 

It  Is  self-evident  that  on  the  expiration 
of  a  patent  the  monopoly  created  by  it  ceases 
to  exist,  and  the  right  to  make  the  thine 
formerly  covered  by  the  patent  become* 
public  property.  It  Is  apni  this  condltlm 
that  the  patent  Is  granted.  It  follows,  as  a 
matter  of  course,  tnat  on  the  termination  of 
the  patent  there  passes  to  the  public  the  right 
to  make  the  machine  In  the  form  in  which 
it  was  constructed  during  the  patent  We 
may  therefore  dismiss  wfthout  further  com- 
ment the  complaint,  as  to  the  form  In  whlidi 
the  defendant  made  his  machines.  It  eqoally 
follovra  from  the  cessation  <^  the  monopoly 
and  the  falling  of  the  patented  device  into 
the  domain  of  things  public,  that  along  with 
the  public  ownership  of  the  device  there 
must  also  necessarily  pass  to  the  public  the 
generic  designation  of  the  thing  which  haa 
arisen  during  the  monopoly,  In  consequence 
of  the  designation  having  been  acquiesced 
in  by  the  owner,  either  tacitly,  by  accepting 
the  benefits  of  the  monopoly,  or  expressly, 
by  his  having  so  omnected  the  name  with 
the  machine  as  to  lend  coantenanoe  to  the  re- 
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laltiDX  dedication.  To  say  otherwise  would 
be  to  bold  tbat,  although  the  public  had  ac- 
quired the  device  covered  by  the  patent,  yet 
the  owner  of  Uie  patent  or  the  maonfacturer 
of  the  patented  thing  had  retained  the  desig- 
nated  name  which  was  essentially  necessary 
to  Teat  the  public  with  the  fall  enjoyment 
of  tbat  which  had  become  theirs  by  the  dis- 
appearance of  the  monopoly.  In  other  words, 
that  tiie  patentee  or  manufacturer  could  take 
the  beoeflt  and  advantage  of  the  patrat  upon 
the  condition  that  at  ite  termlnatioD  the 
monopoly  should  cease,  and  yet  when  the 
186jend  was  reached  disregard  the  'public 
dedication  and  practically  perpetuate  Indefi- 
nitely an  exclusive  right. 

The  public  having  the  right  on  the  ex- 
piration of  the  patent  to  make  the  patented 
article  and  to  use  its  generic  name,  to  re- 
strict this  use.  either  by  preventing  its  being 
placed  upon  the  articles  when  manuractured, 
or  by  using  It  In  advertisements  or  circulars, 
would  be  to  admit  the  right  and  at  the  same 
time  destroy  it.  It  follows,  then,  that  the 
right  to  use  the  name  in  every  form  passes 
to  the  public  with  the  dedication  resulting 
from  the  expiration  of  the  patent. 

Nor  la  this  right  governed  by  dUterent 
principles  where  the  name,  which  has  become 
generic,  instead  of  being  an  arbitrary  one, 
is  the  surname  of  the  patentee. or  original 
manufacturer.  It  is  elementary  tbat  there 
la  a  right  of  property  In  a  name  which  the 
courts  will  protect.  But  this  right,  like 
the  right  to  an  arbitrary  mark  or  any  others- 
may  become  public  property  by  dedication 
or  abandonment.  The  latter  Is  defined  by 
De  Haragy,  In  his  International  Dictionary 
of  Industrial  Property,  as  follows: 

**  Abandonment  in  Industrial  property  is 
an  act  by  which  the  public  domain  originally 
enters  or  re-enters  into  the  poasesslon  of  the 
thing  (commercial  name,  mark,  or  sign), 
by  the  will  of  the  legitimate  owner.  The 
essential  condition  to  constitute  abandonment 
Is  tbat  the  one  having  a  right  should  con- 
sent to  the  dispossession.  Outside  of  this 
there  can  be  no  dedication  of  the  right,  be- 
cause there  cannot  be  abandonment  in  the 
juridical  sense  of  the  word." 

But  it  does  not  follow,  as  a  consequence 
of  a  dedication,  that  the  general  power,  vested 
in  the  public,  to  make  the  machine  and  use 
the  name  imports  that  there  is  no  duty  im- 
posed OD  the  one  using  it  to  adopt  such 
precautions  as  will  protect  the  property  of 
others  and  prevent  Injury  to  the  public  In- 
tereat,  if  by  doing  so  no  substantial  restric- 
tion is  Imposed  on  the  right  of  freedom  of 
use.  This  principle  is  elementary  and  ap- 
plies to  every  form  of  right,  and  is  generally 
expressed  by  the  apborfsm  8ie  vtere  tuo  ut 
aUenum lum  UbsUu.  This qnallflcation  results 
from  the  same  principle  upon  which  the 
dedication  rests,  that  Is,  a  regard  for  the  In- 
terest of  the  public  and  the  rights  of  indi- 
viduals. 

187]*  It  is  obvlona  that  if  the  name  dedi- 
cated to  the  public,  either  as  a  consequence  of 
the  ooonopoly  or  W  the  voluntary  act  of  the 
pnr^.bas  atwo-foTdsIgnlflcance,  one generic 
and  the  other  pototing  to  the  origin  ofmaon- 
facture.  and  the  Bame  Is  availed  of  by  aaother 
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without  clearly  Indicating  that  the  machine 
upon  which  the  name  is  marked  is  made  by 
Uim,  then  the  right  to  use  the  name  because 
of  its  generic  sfgoification  would  imply  a 
power  to  destroy  any  good-will  which  oe* 
longed  to  the  original  maker.  It  would  im- 
port, not  only  this,  but  also  the  unrestrained 
right  to  deceive  and  defraud  the  public  by 
so  using  the  name  as  to  delude  them  into  be- 
lieving that  the  machine  made  by  one  persoo 
was  made  by  another. 

To  say  that  a  person  who  has  manufactured 
machines  under  a  patented  monopoly  can 
acquire  no  goodwill,  by  the  excellence  of 
his  work  or  the  development  of  his  busi- 
ness during  the  patent,  would  be  to  seriously 
Ignore  rights  of  private  property,  and  would 
be  against  public  policy,  since  It  would  de- 
prive the  one  enjoying  the  patent  of  all  in* 
centlve  to  make  a  machine  of  a  good  quality, 
because  at  its  termination  all  the  reputation 
or  eoodwill  resulting  from  meritorious 
work  would  be  subject  to  appropriation  by 
everyone.  On  the  other  hand,  to  compel  the 
one  who  uses  the  name  after  the  expiration 
of  the  patent  to  indicate  that  the  articles  are 
made  oj  himself  In  no  war  Impairs  the  right 
of  use,  but  slmplv  regulates  and  prevents 
wrong  to  individuals  and  injury  tothe  public. 

This  fact  is  fully  recognized  by  the  well- 
settled  doctrine  which  holds  that  although 
"everyone  has  the  absolute  right  to  use  bis 
own  name  honestly  In  his  own  business,  even 
though  he  mav  thereby  Incidentally  interftts 
with  and  injure  tiie  busiuess  of  another  hav- 
ing the  same  name.  In  such  case  the  incon- 
venience or  loss  to  which  those  having  a  com- 
mon right  are  subjected  Is  damnum  abamu 
injufia.  But  although  he  may  thus  use  his 
name,  he  cannot  resort  to  any  artifice  or  to 
do  any  act  calculated  to  mislead  the  public 
as  to  the  identity  of  the  business  firm  or  as- 
tablishtneot,  or  of  the  article  produced  by 
them,  and  thus  produco  Injury  to  the  other 
beyond  that  which  results  from  the  similarity 
of  name."  Ruttia  Cement  Go.  v.  Le  Paqe, 
147  Mass.  20B,  208 :  ft«*6ury  v.  •ftifa-flSS 
bury,  24  U.  8.  App.  896,  404  :  Oroft  v.  Day,  7 
Beav.  84;  EoUoway  v.  HoUoaay,  13  Beav. 
SOU ;  Wothenpbon  T.  Ourrie,  L.  R.  5  H.  L. 
408;  Montftom^  v.  Thompton  [1891]  App. 
Cas.  217 :  jSoteard  v.  Eenriquet,  8  8andf .  725 ; 
Meneely  v.  Meneely,  62  N.  T.  437,  20  Am. 
Rep.  489;  Lavn-enee  Mfg.  Co.  v.  Tennem* 
Mfg.  Go.  188  U.  8.  587  [84  :  998]  ;  Brauin 
Ohemieal  Off.  v.  Meffer,  m  U.  S.  640  [86: 
847] ;  OOati  v.  Merriek  nsad  Oe.  149  U.  8. 
563  [87 ;  847] .  Where  the  name  is  one  which 
has  previously  thereto  come  to  indicate  the 
source  of  manufacture  of  particular  devices, 
the  use  of  such  name  by  another,  unaccom- 

ftanled  with  any  precaution  or  indication,  in 
tself  amounts  to  an  artifice  calculated  to 
produce  the  deception  alluded  to  In  the  fine- 
going  adjudications. 

Indeed,  the  enforcement  of  the  right  of  the 
public  to  use  a  generic  name,  dedicated  as  the 
results  of  a  monopoly,  has  always,  where 
the  facts  required  it,  gone  hand  in  band  with 
the  necessarv  regulation  to  make  it  accord 
with  the  private  property  of  others  and  the 
requirements  of  publio  policy.  The  courts 
have  alwaya  in  every  anch  case,  without  ex- 
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cation,  treated  the  one  as  the  oo-relatlTe  or 
resultant  of  the  other. 

In  Fairbanki  v.  Jaecbta,  14  Blatchf.  887 
(1877),  It  was  sought  to  restrain  the  defend- 
ant from  making  or  selling  an  Imitation  of 
Fairbanks*  scales  and  from  casting  the  words 
"Fairbanks'  patent"  upon  scales  so  made  in 
imitation  of  scales  of  the  manufacture  of 
the  complainant,  Johnson,  J.,  held  (p.  841) 
that,  bj  reason  of  the  expiration  of  the  pat- 
ents under  which  plaintiff  manufactured  his 
scales,  there  was  not,  in  the  acts  complained 
of,  any  invasion  of  the  plaintiff's  rights. 
The  court  said : 

"Certainly,  if  the  words  'Fairbanks*  pat- 
mV  do  not  mean  to  assert  the  existence  of 
ft  patent  securing  the  scales,  but  only  that 
thev  are  made  In  conformity  with,  and  em- 
body the  invention  of,  the  expired  Fairbanks' 

R stent,  they  are  free  to  all  the  world.  What 
I  not  free  is  to  pretend  that  a  scale  is  made 
by  one  person  which  1b,  in  fact,  mado  by 
noottaar.^ 

In  Singer  ilfg.  Oo.  ▼.  loram,  8  Bias.  101 

S1878) ,  it  was  sought  to  restrain  the  defendant 
L89]from  the  use  of  the  name  *"  Singer**  In 
connectiOD  with  jnachfnee  manufactured  or 
sold  by  him.  Drummond,  J..ob9erved(p.in3)  : 
**On  a  machine  called  'The  Singer  Sewlne 
Machine'  there  were  various  patents.  These 
patents  have  all  expired,  and  nothing  can 
therefore  be  claimed  under  them.  Other 
persons  cannot  be  prevented  from  manu- 
facturing a  machine  like  the  Slnirer  sewing 
machine,  and  which  may  be  calfed.  to  dis- 
tinguish it  from  other  machines,  'Singer's 
Sewing  Machine. '  If  a  sewing  machine  has 
acquired  a  name  which  designates  a  mechan- 
ism or  peculiar  construction,  parts  of  Which 
■re  protected  by  patents,  other  persons,  Kfter 
the  expiration  of  the  patents,  have  the  right 
to  construct  the  machine  and  call  It  by  that 
name,  because  that  only  expresses  the  kind 
and  quality  of  Che  machine." 

But  io  upholding  the  right  a  duty  was  also 
oilolnei],  the  court  adding : 
'While  I  hold  that  the  defendant  Is  not 

firevented  from  constructing  a  'Singer  Sew- 
ng  Machine,'  still  he  cannot  be  permitted 
to  do  any  act  the  necessary  effect  of  which 
will  be  to  Intimate  or  to  make  anyone  be- 
lieve that  the  machine  which  he  constructs 
and  Sells  Is  manufactured  by  the  plaintiff. 
Neither  has  he  the  right  to  use  any  device 
which  may  be  properly  considered  a  trade- 
mark, so  as  to  induce  the  public  to  believe 
that  his  machine  has  been  manufactured  by 
the  plaintiff ;  and  therefore  I  shall  modify 
the  injunction  In  this  case  by  simply  requir- 
ing the  defendant  to  refrain  from  selling  any 
Singer  sewlnic  machines  manufactured  by  any 
person  or  company  other  than  the  plaintiff, 
without  indicating  in  some  distinct  manner 
that  the  said  machines  were  not  manufactured 
by  the  Singer  Manufacturing  Company. " 

In  ^ngtr  Mfg.  Oo.  v.  i^nage,  6  Fed.  Rep.279 
(1881),  Treat,  District  Judge,  said(p.  280)  : 
"The  plaintiff  and  tte  predecessors  had,  in 
connection  wltii  others,  through  patents,  a 
monopoly  as  to  certain  sewing* machines 
known  as  the  'Singer  mac^tnea.  *  When  these 
patents  expired  eveiT  one  had  an  equal  right 
12« 


to  make  and  vend  such  machines.  If  Ihc  pat- 
entees or  their  assignees  could  assert  sue- 
ceesfully  an  exclusive  right  to  the  name 
'Singer  as  a  ^trademark,  they  won]d[106 
practically  extend  the  patent  Indetioitely.'* 
The  court  entered  Into  no  discussion  of  the 
limitations  resting  on  a  party  in  the  use  of  a 
name  or  designation  dedicated  to  public  use 
because  the  facts  rendered  It  unnecessary,  the 


court  flaving  (p. 

"Sixtn.  'The  dtstinctlve  names  and  devices 
of  the  plHlntiff  corporation  were  not  used  by 
the  defendant,  ana  no  one  of  ordlnuy  In- 
telligence could  suppoae  that  the  'Stewart' 
manufacture  was  uie  manufacture  of  the 
plaintiff.  Bach  had  Ita  dlBtincUve  and  de- 
tailed namea  and  devlcea.  so  that  there  waa 
no  probability  that  the  machine  made  by  oao 
would  be  mistaken  for  the  manufacture  of  the 
other." 

In  Singer  Ittg.  Oo.  v.  BUev,  11  Fed.  Rep. 
706  (1883).  where  a  suit  was  brought  to  re- 
strain the  uie  of  the  word  "Singer"  by  the 
defendant  in  connection  wiUi  sewing  ma- 
chines, the  preliminary  Injunction  was  re- 
fused, followlne  the  decision  In  the  litanage 
Com.  The  court  called  attention  to  the  fact 
that  the  word  "  Si  nger"  was  not  used  on  defend  - 
ant's  machines.  It  made  no  ruling  as  to  the 
duty  of  the  defendant  to  so  use  the  name 
'*SiDger''a8.not  to  deceive,  because  It  found 
that  the  defendant's  devices  were  not  cal- 
culated to  mislead. 

In  Brm  V.  Singer  Mfg.  Oo.  41  Ohio  St. 
137,  63  Am.  Rep.  74  (1884),  It  was  held 
(pp.  187  et  teq.)  that  as  Singer  machines 
had  been  protected  by  patents  and  during  the 
existence  of  such  patents  became  known  and 
identlded  in  the  tnde  by  their  shape,  ex- 
ternal appearance.  OTtffnamentatlon,  uie  pat- 
entee could  not,  after  the  expiration  of  the 
patent,  prevent  others  from  usin^  the  same 
modes  of  Identification,  In  machines  of  the 
same  kind,  manufactured  and  sold  by  them. 
It  waaalsoheld  that  Singer  machines  had  be- 
come known  to  tiw  public  by  a  dtstlncUve 
name  during  the  existence  of  the  patent,  and 
that  anyone  at  the  expiration  of  the  patent 
might  make  and  vend  such  machines  and  use 
Bucb  name. 

It  would  appear  that  the  name  "  Singer"  bad 
not  been,  directly  or  iudirectiv,  marked  upon 
the  machines.  It  might  also  Be  inferred  from 
the  report  of  Uie  case  that  the  designation  of 
defendant's  mschlne  was  accompanied  by  a 
statement  as  to  *who  was  the  manufac  \X9\ 
tnrer.  At  all  events,  the  court  did  not  discuss 
the  obligation  of  the  defendant  toavoid  mis- 
leading since,  under  the  facta,  the  question 
did  not  arise. 

In  QaUy  v.  Oelft  FaitM  Firf-Amu  Mfg. 
Oo.  80  Fed.  Rep.  133  (1887),  It  was  held  that 
the  name  "Universal,"  applied  by  a  patentee 
to  his  patented  printing  press,  upon  tlio  ex- 
piration of  the  patent,  could  not  be  appropri  - 
ated  by  the  inventor  as  a  trademark.  Ship- 
man,  J.,  said  (p.  133)  : 

"Any  manufacturer  who  uses  the  name 
now  does  so  to  show  that  he  manufactures 
the  Oally  press,  which  he  ipay  rightfully  do, 
and  does  not  represent  to  the  public  that  It 
IB  getting  any  aklU  or  excellence  of  work- 
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manshlp  which  Qai^j  iKMsessed,  and  does  Dot 
induce  it  to  believe  tbat  the  preaies  are  maau- 
factnred  by  the  plaintiff." 

The  machines  manufactured  bj  the  defend- 
ut.  upon  which  was  stainp»l  the  name 
"Universal,*  also  bore  the  name  of  their 
maker. 

Merriam  v.  EMouay  Pub.  Oo.  48  Fed.  Rep. 
460  (1890),inTolTed  the  rigbt  of  the  defend- 
ants to  use  the  woids  **  Weuter's  Dlctlonarv" 
tn  connection  with  a  reprint  of  the  1847  edi- 
tion of  that  work  upon  which  the  copyright 
had  expired.  Mr.  Justice  Miller,  in  the 
opinion  delivered  by  him,  said  (p.  461)  : 

"  I  want  to  say,  however,  with  reference  to 
the  main  Israe  In  the  caae,  that  it  occurs  to 
me  that  this  proceedlDg  is  an  attempt  to  es< 
tablUh  the  doctrine  that  a  party  who  has  bad 
the  copyriKbt  of  a  book  until  ft  has  expired 
may  continue  that  monopoly  Indeflnitely, 
nnaer  the  pretense  that  it  Is  protected  by  a 
trademark  or  something  of  that  sort.  I  do 
not  believe  in  any  such  doctrine,  nor  do  my 
•Mociates.  When  a  man  takes  out  a  copy- 
right for  any  of  hit  writinga  or  works,  he 
Impliedly  agree*  that,  at  the  expiration  of 
that  copyright,  sach  writings  or  works  shall 

f)  to  the  pubUoand  become  public  property, 
may  be  the  first  to  announce  that  doutrlue, 
but  lannounce  it  without  any  hesitation.  If 
a  man  is  entitled  to  an  extension  of  his  copy- 
right, he  may  friitain  it  by  tiie  mode  pointed 
oat  by  law.  Hm  law  provides  a  method  of 
obtaining  mich  extension.  The  copyright 
law  si  Tea  an  author  or  proprietor  a  monopoly 
lOZjof  the  sale  of  his  writings  *for  a  defin- 
ite period,  but  the  grant  of  a  monopoly  Im- 
plies that,  after  the  monopoly  has  expired, 
tlie  public  ahall  be  entitled  ever  afterwards 
to  the  unrestricted  use  of  the  book.  * 

And  the  justice  further  observed  (p.  468) : 
"The  contention  that  complainants  have 
any  special  property  In  'Webster's  Diction- 
ary' Is  all  nonsense,  since  the  copyright  has 
expired.  What  do  they  mean  by  tne  eznres- 
aioo  'tlieir  book,'  when  they  speak  of  Web- 
ster's Dictiunary?  It  may  be  their  book  if 
tbey  have  bought  it,  as  a  copy  of  Webster'a 
Dictionary  Is  my  book  if  I  have  twught  it. 
But  in  no  other  sense  than  that  laat  Indicated 
can  the  complainants  say  of  Webster's  Dic- 
tionary that  it  is  their  book. " 

Although  the  right  to  use  the  words  was 
thus  adjudged,  the  duty  not  to  deceive  by. 
the  method  of  their  employment  was  upheld 
and  enforced,  the  court  saying  (p.  451) : 

"  Now,  taking  all  ^ese  allegations  togeth- 
er, there  may  be  some  evidence  of  a  fraudu- 
lent Intent  on  defendants*  part  to  get  the 
benefit  of  the  reputation  of  the  edition  of 
Webster's  Dictionary  which  the  complain- 
ants are  publishing,  and  It  may  possibly  be 
that,  in  consequence  of  the  facts  averred,  the 
public  are  deccived,and  that  the  complainants 
are  damaged  to  some  extent.  We  think, 
therefore,  that  this  is  one  of  those  cases  where, 
as  Che  facts  are  stated  In  the  complaint,  the 
Interests  of  justice  would  be  best  subserved 
by  requiring  the  defendants  to  answer,  so  that 
there  may  be  a  full  and  fair  Inveatigation  of 
the  law  and  facta  upon  a  Anal  hearing. " 

In  Merriam  t.  famout  Shoe  A  (7.  Oo.  47 
Fed.  Rep.  411,  a  ruling  similar  to  that  an- 
tes V.  S. 


nonnced  by  Mr.  Justice  Miller  was  made- 
But  although  the  right  to  use  the  words 
"Webster's  Dictionary*  was  austaloed,  the 
obligation  to  so  use  as  not  to  mislead  was 
ajcain  stated,  Thayer,  J.,  saying  (p.  414) : 

"It  is  unnecessary  at  this  time  to  determine 
what  form  of  relief  should  be  administered, 
if  the  allegations  of  the  bill  are  proved  on 
final  bearing.  It  mar  be  that  some  change 
in  the  form  of  defendant's  circulars  and  ad- 
vertisements will  be  all  the  relief  that  the 
circumstances  of  the  case  fairly  want;  or  it 
may  be  that  the  proof  will  warrant  an  order 
that  the  defendant  place  a  notice  in  their 
book  that  It  is  a  reprint  *of  the  edition^  193 
of  1847  of  Webster'a  Dlctlonarv,  with  such 
additions  as  tbey  may  have  made  to  it.  This 
Is  a  matter,  however,  to  be  considered  on 
final  hearing,  when  the  exact  nature  of  the 
Injury  and  the  causes  that  mislead  the  pub- 
lic are  ascertained.  It  is  sufficient  to  say  at 
present  that,  on  the  showing  made,  the  com- 
plainants are  entitled  to  relief,  and  the  de- 
murrer to  the  hill  is  accordingly  overruled." 

The  principles  thus  maintained  by  tbe 
American  cases  are  also  supported  by  the 
Bnglish  decisions. 

In  WheOer  A  WiUon  Mfg.  Oo,  v.  Shakeapear, 
89  L.  J.  Ch.  86  a86e),yice  Chancellor 
Jaroea  refused  to  enjoin  the  use  of  the  name 
of  Wbeeler  A  Wilson  as  a  designatiou  In  ad- 
vntlsementa  of  machines  dealt  in  by  tbe  de> 
fendant.  The  advertisementB  of  the  defend- 
ant clearly  indicated,  however,  that  tbe 
machines  in  question  were  not  manufactured 
by  the  plaintiffs.    He  said  (p.  40)  : 

"I  could  not  restrain  tbe  defendant  from 
using  the  words  'Wheeler  &  Wilson'  as  de- 
scriptive of  any  sewing  machine  other  than 
the  sewing  lUMhlne  manufactured  by  the 
plaintiffs.  It  appeared  to  me  that  'Wheeler 
A  Wilson'  was  really  not  the  name  of  the 
manufacturer  or  the  name  of  the  company, 
either  abbreviated  or  otherwise,  but  the  name 
of  the  thing  in  particular.  As  the  plaintiffs* 
bill  represents  il,  it  Is  called  'The  Wheeler 
&  Wilson  Sewing  Machine,*  and  there  being 
no  other  designation  for  this  particular  ma- 
chine, one  can  easily  understand  Uiat  that 
was  the  name  of  tbe  patentee  or  the  person 
who  at  one  time  bad  tne  patent,  for  I  take  it 
that  Wheeler  &  Wilson  are  not  really  the 
patentees'  names,  because  the  allegation  in 
the  bill  is  that  they  became  entitled  to  tbe 
letters  patent  It  seems  to  me  that  the  name 
'Wheeler  &  Wilson*  machine  has  come  to 
signify  the  thing  manufactured  according  to 
the  principle  of  that  intent.  That  being  so. 
I  cannot  restrain  anyoody,  after  the  expira- 
tion of  the  patent,  from  representing  his  ar- 
ticle as  being  the  article  which  was  so  pat- 
ented. A  man  cannot  prolimg  his  monopoly 
by  saying  'I  have  got  a  trademark  In  the  name 
of  a  thing  which  was  the  subject  of  tbe  pat- 
ent,' and  therefore  to  that  extent  I  think 
the  plaintiffs  are  not  entitled  to  the  relief 
they  ask." 

•In  CTearin  t.  Walker,  L.  R.  6  Ch.  [194 
Div.  860  (1877),  It  was  held  that  the  trade- 
mark or  label  of  the  defendant,  which  fully 
stated  that  a  filter  to  which  It  waa  attached, 
upon  which  the  patent  had  expired,  was  made 
by  him.  did  not  infringe  the  trademaik  or  la- 
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bel  of  the  complainant,  who  had  succeeded  to 
the  rights  of  the  original  patcatee.  Id  the 
court  of  appeals  James,  L.  J.,  said  (p.  86S)  : 
"It  is  clear  that  on  the  expiration  of  this 
patent  it  was  open  to  all  the  world  to  manu- 
facture the  article  which  had  been  patented ; 
that  is  the  consideration  whidi  the  ioTentor 

S'vea  for  the  patent.  The  invention  becomes 
en  entirely  puMtet'jun'*.  The  plaintiff,  and 
also  the  defendants,  had  a  right  to  tell  the 
world  that  they  were  making  the  article  ac- 
cording to  the  expired  patent,  and  both  par- 
ties have  done  this.  It  is  impossible  to  allow 
ft  man  to  prolong  his  monopoly  by  trying  to 
turn  a  description  of  the  article  Into  a  trade- 
mark. Whatever  is  mere  description  fa  open 
to  all  the  world.    In  the  present  case  the 

Slaintiff's  label  was  nothing  more  than  a 
escription,  and  he  cannot,  therefore,  have 
protection  for  it  as  a  trademark." 
Bagalley,  L.  J.,  said  (p.  m).: 
"The  vice  chancellor  thought  that  the 
words  'Cheavin's  patent'  were  calculated  to 
deceive  the  public.  But  'Cheavin's  patent* 
is  a  correct  description  of  the  principle  ac- 
cording to  which  the  article  was  made,  and 
there  follows  a  distinct  statement  that  it  was 
manufactured  by  Walker,  Brightman,  &  Co. 
Therefore  on  this  ground  also  the  case  made 
by  the  plaintiff's  claim  fails." 

In  lAnolmm  Hfg.  Co.  v.  2faim,  L.  B.  7 
Ch.  Dlv.  834  (1878),  where  the  right  to  the 
exclusive  use  of  the  word  "linoleum"  was 
asserted,  the  8ubstan(»  to  which  the  name 
was  attached  having  been  covered  bv  pateots 
which  had  expired,  Fry,  J.,  said  (p.  836) : 
"  In  tlie  first  ]P;laoe,  the  plaintiffs  have  al* 
leged  and  Mr.  Walton  has  sworn  that,  hav- 
ing invented  a  new  substance,  namely,  the 
solidified  or  oxidized  oil,  he  gave  to  it  the 
name  of  'linoleum,'  and  it  does  not  appear 
that  any  other  name  has  ever  been  given  to 
195]  this  substance.  It  appears  that  *the 
defendants  are  now  minded  to  make,  as  It  is 
admitted  they  may  make,  that  substance.  I 
waul  to  know  what  they  are  to  call  it.  That 
is  a  question  I  have  ashed,  but  I  have  re- 
ceived no  answer ;  and  for  this  simple  reason 
that  no  answer  could  be  given,  except  that 
they  must  invent  a  new  name.  I  do  not  take 
that  to  be  the  law.  I  think  that  If  '  lino- 
leum' means  a  substance  which  may  be  made 
by  the  defendants,  the  defendants  may  sell  It 
by  the  name  which  that  substance  bears.  .  .  . 
In  my  opinion  it  would  be  extremely  dif- 
ficult for  a  person  who  has  been  by  right 
of  some  monopoly  the  sole  manufacturer  of 
a  new  article,  and  has  given  a  new  name  to 
the  new  article,  meaning  that  new  article  and 
nothing  more,  to  claim  that  the  name  Is  to  be 
attributed  to  bis  manufacture  alone  after  his 
competitors  are  at  liberty  to  make  Uie  same 
article." 

As  the  article  manufactured  by  the  defend- 
ant was  clearly  marked  with  the  source  of 
manufacture,  the  case  was  not  one  requiring 
the  enforcement  of  the  duty  to  designate  the 
origin  of  the  manufacture,  but  the  court  also 
■aid  (p.  887) : 

**If  I  found  they  wm  attempting  to  vte 
that  name  In  conneotlon  with  other  parts  of 
the  trademark,  so  as  to  make  it  appear  that 
the  oxidized  oil  made  by  the  defendants  was 
188 


THB  Cnited  States.  Oct.  Trhm, 

made  by  the  plaintiffs,  of  course  the  cue 
would  be  entirely  different. 
It  appears  to  me,  therefore,  that  there  has 
been  neither  infringement  of  any  essential 
part  of  the  plaintiffs'  trademark  ncr  any  at- 
tempt on  the  part  of  the  defendanta  to  rep- 
resent the  goods  which  they  intended  to  sell 
as  goods  made  by  the  plaintiffs. "    (p.  838) . 

Nor  is  there  anything  in  the  Scotch  case 
of  Singer  Mfg.  Co.  v.  Kimbali,  11  Ct.  Seas. 
8d  ed.  §  267,  or  the  Englisli  cases  of  Singer 
Mfg.  Ch.  V.  Wilton,  L.  R.  8  App.  Cas. 
876,  reversing  L.  B.  3  Ch.  Dlv.  434,  and 
Stnger  Mfg.  Co.  v.  Leag,  L.  R.  8  App.  Caa. 
IS.  li.  R.  18  Ch.  Div.  413,  which  In  any  way 
contravenes  the  doctrines  heretofore  stated. 
In  the  Kimball  Cote  the  fact  that  there  had 
been  no  patents  In  England  was  expresaly 
referred  to,  the  court  flndinir  that  for  many 
years  prior  to  1870  machineslike  Singer  ma- 
chines bad  been  'manufactured  under  [190 
varioua  names  in  England  and  Scotland  by 
other  parties  than  the  Singer  Company.  It 
was  upon  these  facts  that  the  court  based 
the  right  of  the  Singer  Company  to  an  ex- 
clusive trademark  in  the  name.  Indeed,  Lord 
Ardmillon  {p.  276)  expressly  declared  that 
he  regarded  the  facts,  above  stated,  as  dis- 
tinguishing tiie  case  from  WKeeUr  <£  Wil$(m 
1^.  Co.  T.  Sialcwpwr,  89  L.  J.  Ch.  86. 

This  distinction  is  also  true  of  Singer  Mfg. 
Co.  V.  WUion  and  Singer  Mfg.  Co.  t.  Loog, 
tupra.  In  neither  was  there  a  claim  of  a 
generic  description  as  a  consequence  of  a 
monopoly,  ana  it  becomes,  therefore,  need> 
less  to  review  these  coses  at  length.  It  may, 
however,  be  said  that  both  these  cases  recog- 
nize the  right  of  a  party  in  his  advertising 
matter  to  state  that  his  machines  were  con- 
structed upon  the  Singer  system  or  model. 

The  contention  advanced  uy  the  complain- 
ant that  his  right  to  the  exclusive  use  in  the 
name  "  Singer,  "after  the  expiration  of  the  pat- 
ents, although  that  name  became  the  generic 
description  of  the  machines  during  the  mo- 
nopoly. Is  in  accord  with  the  law  of  France. 
Is  without  foundation.  On  the  contrary,  the 
French  writers  and  courts  recognize  the  doc* 
trine  to  be  substantially  like  that  which  Is 
enforced  In  America  and  England.  Braun, 
Marques  de  Fabrlque,  §  68,  p.  282,  says: 

"  The  question  is  not  whether  an  Inventw 
can  attribute  to  his  patented  invention  a  pu* 
tlcular  designation  which  remains  the  ex- 
clusive property  of  the  patentee  by  the  same 
title  and  for  as  long  a  time  as  the  Invention 
Itself.  This  is  evident,  for  without  this  right 
existing  in  the  patentee  his  patent  would  be 
in  certain  respects  illusory.  But  at  the  ex- 
piration of  the  patent  does  the  designation 
fall  into  the  public  domain  with  the  patented 
invention?  Does  the  patented  thing  lose  the 
right  to  be  solely  Individualized  In  favor  of 
the  Inventor  by  the  designation  which  up  to 
that  time  has  served  as  its  mark.  Thzee 
theories  present  themselves." 

After  fully  stating  these  three  different 
points  of  view  the  author  adds : 

"To  xesnme,  the  three  systems  may  be 
formalated  as  follows:  1st.  The  deslgDS- 
tion  of  the  thing  patented  becomes  publie 

Sroperty  on  the  expiration  of  the  patent 
1.   The  patentee  retains  in  every  case  ti» 
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aole  me  to  th«  desfgnatlon,  after  the  expira- 
tion of  hii  moDODol  J,  If  he  had  deposited  the 
name  [as  a  lefcal  trademarklbefore  the  ex- 
piration of  the  patent.  Sd.  The  designation 
ocHitinaes  to  belong  to  the  patentee  in  every 
caae  but  one,  If  the  name  Kiven  to  the  product 
has  become  tbe  only  and  necessary  designa- 
tion of  tbe  patented  article.  We  &lnk  there 
can  be  do  hesitation  fn  pronouncing  In  favor 
of  the  third  proposition,  except,  however, 
that  it  lequlrea  to  be  completed  by  a  second 
exception,  which  is  that  the  name  is  also 
public  property  If,  in  tbe  Interval  which  has 
«lapsed  between  the  expiration  of  tbe  patent 
ana  the  depoait  of  the  tndemark,  the  Inventor 
haaallowM  the  de«Ignat1<m  to  become  public 


Pouillet.  BrevetB  d'lnventlon,  Noa.  837, 
tSS,  pp.  278,  379,  reviews  the  opinion*  of 
the  oommeotatoTB  and  the  deoldona  of  the 
oonrta  aa  follows : 

"The  ezpiratton  of  a  patent  has  for  Its 
natural  effect  to  permit  every  one  to  make 
and  sell  tbe  object  patented ;  and  It  has  also 
for  effect  to  authorize  every  one  to  sell  it  by 
tlie  designation  given  it  by  the  inventor,  but 
upon  the  condition  in  every  case  not.  In  so 
doing,  to  carry  on  unfair  competition  in  busl- 
neea  [Concurrence  DS  LoyalJ  against  him. 
Without  thia,  say  Pecard  &  Olin,  the  mo- 
nopoly would  be  Indefinitely  prolonged  be- 
cauae.  In  comnjerce,  one  could  not  recognize 
tbe  thing  produced  by  the  Invention  under 
any  other  designation  than  that  given  during 
tbe  life  of  the  patent  However,  the  question 
is  not  without  difficulty  when  tbe  name  of 
the  inventor  enters  into  the  designation  of 
the  product.  .  ,  .  la  such  case  the  court 
•hould  not  allow  third  persons  to  employ  the 
name  of  the  Inventor,  but  with  extreme  cau- 
.tion  and  by  t^ing  tiie  moat  rigorous  meaa- 
nrea  to  prevent  a  confusion  as  to  the  origin 
of  the  product,  which  It  would  be  very 
easy  to  abuse.  It  has  been  adjudged  con- 
formably to  these  prinelples  (Paris,  20th  of 
January  (1844).  Trlb.  Comm. ;  Seloe,  22d  of 
December  (1858)  :  Trlb.  Comm. ;  Seise,  2Sth 
of  July  (1858)  ) :  1st.  That  tbe  denomination 
under  which  a  patented  article  Is  designated 
by  tbe  inventor  falls  Into  the  public  domain  at 
I08]*tbe  ssme.tlme  as  the  invention.at  least 
when  this  denomination  has  been  drawn  from 
common  language  and  does  not  reproduce  the 
name  of  the  inventor  himself,  nevertheless 
tbe  right  to  announce  the  product  under  tbe 
same  denomination  affixed  to  it  by  the  In- 
ventor does  not  go  to  tbe  extent  of  allowing 
its  sale  with  tbe  plates,  or  stamps,  or  metal- 
lic paper,  or  tickets,  or  tbe  manner  of  secur- 
ing ft,  or  the  envelopes  or  form  or  color  an- 
alogous to  that  used  In  such  a  way  astocause 
appearances  of  deception.  Nancy.  7th  of 
July  (1864)  8  Verly,  Sir.  (1853),  681.  2d. 
lliat  when  an  Invention  falls  Into  the  public 
domain,  it  enters  with  the  name  which  the 
InventOT  has  given  It,  and  he  cannot  prevent 
a  person  from  employing  this  designation ; 
thus,  tiu  Innntor  of  the  'harmonium'  was 
DOC  aJlowed  after  the  expiration  of  his  patent 
to  prevent  others  from  making  this  Instru- 
ment and  selling  it  under  the  name  which 
had  beoi  given  to  It.  Paris,  80th  December 
(18S9) ;  I^ttallle  (1869),  414.    8d.  That  tbe 
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patented  invention  falline  Into  the  publlo 
domain  can  be  advertised  and  eold  by  the 
designation  given  to  it  by  the  Inventor,  even 
when  the  name  of  this  last  person  figures 
therein.  If  by  usage  and  by  the  act  of  the 
inventor  his  name  has  become  the  necessary 
element  to  designate  the  product.  It  is  essen- 
tial, however,  that  the  competitors  of  the  in- 
ventor avoid  all  confusion  which  can  induce 
the  public  into  error  as  to  the  origin  of 
the  products."  Cassation,  81st  of  January 
(1860),  Charpentier. 

The  same  author  again  says: 

**  In  principle  a  surname  is  inalienable  and 
each  one  keeps  the  tmpiescrlptlble  ownership 
In  It.  We  know,  howevet,  Uiat  when  the 
name  of  the  Inventor  has  become  the  designa- 
tion of  tbe  thine  patented,  it  belongs  to  every 
one,  at  the  expiration  of  the  patent,  to  make 
use  of  this  designation."  PoutUe^  Brevets 
d 'Invention,  g  {K39.  p.  380. 

The  French  decision  mainly  relied  on  by 
tbe  plaintiff  fn  error  Is  that  relating  to  the 
use  of  the  surname  Bully  In  atollet  prepara- 
tion known  as  the  "Vinegar  of  Bully,"  but 
the  facts  upon  which  the  case  was  decided  are 
misapprehended.  In  that  case  the  sole  ques- 
tion was  whether  the  surname  "Bully"  had 
been  either  expressly  or  tacitly  deditoted  br 
*him  to  the  public  by  connecting  it  with  [1 09 
his  preparation.  Toe  court  of  cassation  rested 
its  decree  upon  the  finding  of  fact  by  the 
court  below,  which  was  conclusive  on  It,  that 
no  such  association  of  the  name,  by  either 
the  express  or  tacit  consent  of  Bully,  had  ever 
taken  place.  We  excerpt,  briefly,  the  lan- 
guage of  tbe  court  of  cassation  aa  reported  la 
the  Dictionary  of  De  Harafy,  vol.  1,  p.  11 : 

'*Whe^ea^  without  doubt,  the  methods  of 
manufacture  of  a  patented  product  fall  into 
the  public  domain  after  the  expiration  of  the 
patent,  but  It  is  otherwise  aa  to  the  name  of 
tbe  Inventor,  and  that  this  rule  suffers  no  ex- 
ception, except  In  tbe  case  where,  either  by 
long  usage  or  In  consequence  of  a  consent 
either  expressly  or  tacitly  given  by  the  in- 
ventor, bis  surname  having  become  the  sole 
usual  designation  of  his  invention,  It  is  em- 
ployed to  indicate  tlie  mode  or  the  system  of 
manufacture  and  not  tbe  origin  of  the  par- 
ticular manufacture.  Whereas,  it  is  declared 
by  the  Judgment  appealed  from  that  Claude 
Bully  has  never  manifested  an  Intention  to 
indissoluhlv  bind  up  or  unite  his  name  fcv 
the  benefit  of  his  invention,"  etc..  etc 

And  the  same  distinction  controlled  tbe  case 
of  Howe,  where  tbe  French  courts  enjoined 
the  use  of  that  name  on  a  sewing  machiae. 
There  the  court,  as  a  basis  of  Us  decree,  used 
the  following  language:  **Aud  whereas, 
they  [Howe  and  his  heirs]  did  not  take  pat- 
ents 10  France  for  the  Invention  and  their 
Improvements,  which  have  therefore  fallen 
into  the  public  domain,"  and  have  "never,' 
either  expressly  or  tacitly,  abandoned  the 
right  to  affix  bis  name  Uhat  of  Howe]  to 
tbe  products  of  the  Invention. " 

The  result,  Uien,  of  the  American,  the 
English,  and  the  French  doctrine  unlversnlly 
upheld  is  this,  that  wliere,  during  tbe  life 
of  a  monopoly  created  by  a  patent,  a  name, 
whether  it  be  arbitrary  or  be  that  of  the  in< 
Tentor,  has  become,  by  bis  oonseait,  either  ex- 
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press  or  tacit,  the  Identifvin^  and  generic 
name  of  the  thing  patented,  this  name  passes 
to  the  public  with  the  cessation  of  tbe  mo- 
nopoly whlchthe  patent  created.  Wberean- 
other  aTaile  himself  of  this  public  dedication 
to  make  the  machine  and  use  the  generic deaig- 
200]  nation,  he  *can  do  so  in  all  forms,  wiUi 
the  fullest  liberty,  by  affixing  such  name  to 
the  machines,  by  referring  to  It  Id  advertlse- 
ments,  and  by  other  means,  subject,  however, 
to  the  condition  that  the  name  must  be  so 
used  as  not  to  deprive  others  of  their  rights 
or  to  deceive  tbe  public,  and,  therefore,  that 
the  name  must  be  accompanied  with  such  in- 
dications that  the  thing  manufactured  Is  the 
work  of  the  one  maklnir  it  as  will  unmis- 
takably inform  the  pubHc  of  that  fact. 

It  remains  only  to  apply  these  legal  con- 
clusions to  the  facta  already  recapitulated. 
Of  course,  from  such  application  all  claim 
of  right,  on  the  part  of  plalntlfT  in  error,  to 
prevent  tbe  use  of  the  name  "  Singer"  Is  dis- 
pelled. This  leaves  only  two  questions: 
First,  whether  that  name  as  used  In  the  cir- 
culars and  advertisements  of  the  defendant  is 
accompalned  with  such  plain  information  as 
to  the  source  of  manufacture  of  the  machines 
by  them  made  as  to  make  these  circulars  and 
advertisements  lawful ;  and,  second,  whether 
this  also  is  tbe  case  with  the  use  of  the  word 
'Slnf^er'on  the  machines  which  the  defendant 
makes  and  sells.  As  to  the  first  of  these  in- 
quiries, the  proof  ihowa  that  the  circulars 
were  so  drawn  as  to  adequately  indicate  to 
any  one  in  whose  hands  they  may  have  come 
that  tbe  machines  therein  referred  to  were 
made  by  the  June  Manufacturing  Company, 
and  not  by  the  Singer  Company.  We  there- 
fore dismiss  tbe  circulars  from  view.  As  to 
the  advertisements,  without  going  Into  de- 
tails, some  of  those  offered  in  evidence  were 
well  calculated  to  produce  the  Impression  on 
the  public  that  the  Singer  machines  referred 
to  therein  were  for  sale  by  tbe  June  Manu- 
facturing Company,  as  the  agent  or  repre- 
sentative of  the  Singer  Company. 

Od  the  second  question  the  proof  also  Is 
clear  that  there  was  an  entire  failure  on  the 
part  of  the  defendant  to  accompany  the  use 
of  the  word  "  Singer, "  on  the  machines  made 
and  sold  by  him,  with  sufficient  notice  of 
their  source  of  manufacture,  as  to  prevent 
them  from  beine  bought  as  machines  made 
by  tbe  Singer  Manufacturing  Company,  and 
thus  operate  an  Injuir  to  private  rights  and 
a  deceit  upon  the  public.  Indeed,  nob  only 
the  acts  of  omission  in  this  regard,  but  the 
things  actually  done,  give  rise  to  the  over- 
201]  whelmiog  implication  that  *the  failure 
to  point  to  tbe  origin  of  manufacture  was  in- 
tentional .  and  that  the  system  of  marking  pur- 
sued by  tbe  defendant  had  the  purpose  of  en- 
abling the  machines  to  be  sold  to  the  general 
public  as  machines  made  by  the  Singer  Com- 
pany. 

Tbe  marks  on  tbe  machines  are  found  on 
the  oval  plate  and  on  the  device  cast  in  the 
leg  of  the  stand.  On  tbe  first  of  these  (the 
oval  plate)  the  words  **  Improved  Singer"  are 
found  in  prominent  letters,  unaccompanied 
by  anything  to  indicate  that  the  machines 
were  manufactured  by  the  June  Company, 
except  the  wco^  "J.  M.  Co."  and  the  mono- 
ISO 
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gram  "  J.  Mfg.  Co. "  The  shape  of  the  plate. 
Its  material,  the  position  in  which  It  was 
placed  upon  the  machines,  its  size.  Its  color, 
the  prominence  c  1  ven  to  the  words  **  Improved 
8iQger,''all  could  have  conveyed  but  one  Im- 
pression to  one  not  entirely  familiar  with 
tbe  exact  details  of  tbe  device  upon  the 
Singer  Company's  plates,  and  that  is  that  the 
machine  was  one  coming  from  the  factory  of 
the  Singer  Company.  So,  In  tbe  second  (tbe 
device  cast  In  the  legs  of  tiie  stan^ ,  the  word 
"Singer"  alone  without  any  qualification  la 
there  found  in  bold  relief,  aoA  above  this  the 
words  "I.  S."  and  In  small  letters  "J.  Mfg. 
Co."  Tbe  similarity  between  the  letter  J. 
and  the  letter  8.,  the  failure  to  state  in  full 
the  name  of  the  manufacturer,  the  general 
resemblance  to  tbe  device  of  the  Singer  Com- 
pany, the  place  where  it  was  put,  wlilcb  bad 
no  necessary  connection  with  the  structure 
or  working  capacity  of  the  machines,  and 
the  prominence  of  tbe  casting  of  the  word 
"Singer"  in  comparison  with  the  other  mark, 
bring  out  in  the  plainest  way  the  purpose 
of  suppressing  knowlcdgeof  tbe  actual  manu- 
facturer and  suggesting  that  It  was  made  by 
the  Singer  Company.  It  Is  significant  of  the 
fraudulent  purpose  of  the  defendant  that  the 
device  wblch  the  Singer  Company  cast  In 
tbe  legs  of  Its  machines  was  only  by  them 
adopted  after  the  expiration  of  the  patents 
and  the  resulting  cessation  of  the  monopoly, 
and  for  tbe  avowed  purpose  of  distinguishing 
their  machines  from  others  which  had  come 
upon  tbe  market,  and  therefore  the  colorable 
Imitation  which  tbe  defendant  immediately 
proceeded  to  make  had  nonecessaryconnectlon 
with  the  right  to  makemachines  according  to 
tbeSiogersystem  *and  to  call  and  sell  [202 
them  as  Singer  machines  in  consequence  of 
their  dedication  to  the  public.  But  there  are 
other  circumstances  in  the  record  which  throw 
light  upon  the  facts  which  we  have  Just 
stated,  and  lend  to  them  an  increased  signifi- 
cance. On  the  plate  of  the  Singer  machines 
there  was  plainly  marked  a  number,  which 
the  proof  ^ows  had  run  with  relatively  ac- 
curate consecutiveness  from  the  beginning. 
These  numbers,  as  a  result  of  the  vast  de- 
velopment of  the  business  of  the  Singer 
Company  and  the  enormous  number  of  New 
Family  machines  sold  by  them,  ran  Into  the 
millions.  The  defendant,  who  was  in  the 
commencement  of  his  business,  at  once  began 
also  to  number  his  machines  In  the  millions, 
thereby  conveying  tbe  obvious  impression 
that  tbey  were  the  lesult  of  a  manufacture 
long  establlflibed,  and  as  they  were  marked 
"Singer"  suggesting,  by  an  Irresistible  im- 
plication, that  tbey  were  machines  made  by 
the  Singer  Company.  There  is  an  attempt 
in  the  evidence  to  explain  this  fact  by  the 
statement  that  It  was  the  habit  of  sewing  ma- 
chine makers  to  add  three  figures  to  tiie  actaal 
number  of  machines  by  then!  made,  but  the 

r>roof  does  not  sustain  the  explanation,  and 
f  It  did,  It  amounts  to  but  the  contention 
that  tbe  commission  of  a  fraud  should  be  con  - 
doned  because  others  were  guilty  of  similar 
attempts  to  deceive.  There  Is  another  signifi- 
cant facL  On  the  machines  made  by  the 
Singer  Company  there  was  a  tension  screw. 
This  screw  on  the  Blnger  machines  served  a 
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nnfal  mecbuilcal  purpode,  ud  did  not  put 
In  to  the  public  domain  with  the  expiration 
of  the  f ondameDtal  pateotfl,  becauwBpeciallr 
coTered  hy  a  ■QbsiBtinx  patent.  The  defend- 
ant In  making  his  machmeB  placed  thereon  a 
dnmmr  screw,  BerrioK  no  mechanical  pur* 
poae  wAatever,  and  which  could  hare  had  do 
object  bat  that  of  prodooing  the  impreMlon 
that  bli  nUrChina  was  made  by  the  Binger 
Gmnpanj. 

Thoe  remaloa  onlr  for  examination  the 
•Bcond  propoBltion,  that  la : 

Seeond.  37i»  aileged  viotation  of  thd  tpedj^ 
trademark  nf  Vu  amflainaiU  the  deviet 
feund  m  M«  dtfmdani't  dumUm  and  iy  tk» 
MttpftMe  word  ^ Singtr." 

Tbiaqueatlon  laoecemrtly  inTolved  In  and 
S08]determined  br  *the  foragoinff  considera- 
tiona.  There  can  no  doubt,  if  the  right 
to  oae  the  word  **  Singer"  did  not  exist,  that  the 
plate  and  the  derice  caat  la  the  leg  of  the  de- 
lendant'a  machine  would  be  a  plain  Infringe- 
ment of  the  apeciflc  trademark  of  the  Singer 
Ounpanr.  Then  can  aleo  be  no  doubt  that 
the  marn  naed  trr  the  defendant  would  not 
oonatltute  a  apeciflc  Infringement  unleaa  they 
contained  the  word  "  Sf  nger"or  arepreaentation 
equivalent  in  the  public  mind  to  tbat  word. 
It  followa  that  the  marks  uaed  by  the  defend- 
ant become  only  an  tuMngement  from  the 
fact  Uiateach  of  them  contained  and  embodied 
the  word  "  Singer.  *  But  the  word  **  Singer",  as 
we  haTe  seen,  had  become  public  property, 
and  the  d^endaat  had  a  right  to  use  It. 
Clearly,  as  the  word  "Singer"^ was  dedicated 
to  the  public,  It  could  not  be  taken  by  the 
Singer  Company  out  of  the  public  domain 
inr  un  mere  Aust  of  using  that  name  aa  one 
of  the  constituent  elements  of  a  trademark. 
In  speaking  of  a  mark  containing  com- 
posite words,  some  of  which  become  dedi- 
cated to  public  use,  others  of  which  are  not, 
BrauD  in  his  Tralt6  des  Marques  de  Fab- 
rique,  No.  18S,  pp.  854,  855.  says:  The  sur- 
name, says  a  judgment  of  the  court  of  Paris, 
is  property  in  the  most  necessary  and  in  the 
moat  Imprescriptible  sense.  Paris,  18th  of 
November  (l875)  Fattollle.  Does  tails  mean 
that  a  mark  composed  of  a  name  can  never 
be  loatT  The  ooarts,  on  the  contrary,  have 
decided  that  two  elements  which  compose  a 
name,  that  Is,  the  surname  of  the  individual 
or  the  firm  upon  the  one  side  and  its  tracing 
or  diattnetive  form  [in  a  trademark]  are 
susceptible  of  falling  Into  the  pabllc  domain 
together  or  separately.  In  this  last  case, 
the  exclusive  right  to  the  trademark  maysnr* 
Vive  the  exclusive  right  to  the  name  and 
tice  verta.  Thus  one  may  keep  tbeexcluslve 
right  to  the  use  of  the  name,  while  the  re- 
main^ of  the  mark  will  belong  to  every 
one.* 

The  right  to  use  the  word  "Singer."  which 
caused  Ue  imitative  infringement  In  the  de- 
vice, being  lawful.  It  is  plain  that  the  in- 
fringement only  resulted  from  the  failure 
to  plainly  state,  along  with  the  use  of  that 
wwd,  the  source  of  manufacture,  and  tbere- 
fdre  this  branch  of  the  Question  Is  covered 
by  the  same  legal  principle  by  which  we 
have  determined  the  other. 
204)*It  follows,  therefoxe.  that  the  Judgment 
below,  whlcSi  neognlnd  the  right  of  tne  de> 
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fendant  to  make  or  vend  sewing  machines  la 
the  form  in  which  they  were  made  by  hf  m— 
that  is,  like  unto  the  machines  made  upon 
the  principles  of  the  Singer  system— with 
the  use  of  the  word  "Singer,  "without  aplain 
and  unequivocal  indication  (MT  the  origin  of 
manufacture,  was  erroneous. 

7%«iif/br«  <A«  dsPTM  Miw  mtui  mMrMd  and 
the  cause  be  remanded,  with  dlTectltma  to  en- 
ter a  decree  In  favor  of  complainant,  with 
costs,  perpetually  enjoining  the  defendant. 
Its  agents,  servants,  and  representatives,  first, 
from  using  the  word  "Singer"  or  any  equiv- 
alent thereto,  In  advertisements  in  relation 
to  sewing  machines,  without  clearly  and 
nnmistskably  stating  In  all  said  advertise- 
ments that  the  machines  are  made  by  Uw 
defendant,  as  distinguished  from  the  sew- 
ing machines  made  by  the  Singer  Hanufact- 
urTng  Company:  second,  also  perpetually 
eojorning  the  defendant  from  marking  upon 
sewing  machines  or  upon  any  plate  or  device 
connected  therewith  or  attached  thereto  the 
word  "Singer,  "or  wordsw  letters  equivalent 
thereto,  without  clearly  and  unmistakably 
specifying  In  connection  therewith  that  such 
machines  are  the  product  of  the  defendant 
or  other  manufacturer,  and  therefore  not  the 
product  of  the  Singer  Manufacturing  Com- 
pany. And  the  decree  so  to  be  entered  must 
also  contain  a  dtrectiw  for  an  accounting 
by  the  defeodant  u  to  any  profits  which  may 
have  been  realized  by  It,  because  (rf  tM 
wrongful  acts  by  it  committed. 

And  It  it  so  ordned. 


BINGSB  MANUFACTURmO  COM- [805 
PAN?,  Appt., 
«. 

GEORGE  P.  BENT. 
0eB  8.  a  Beporter%  ed.  XOS-Sff J 
YieiatUm  af  traiimfixk  and  tra^ame. 

•Tba  letterlOB  "New  fork  B.  H.  Mf|r.  Co.,*'  oofw 
reapondlns  In  site  and  style  of  letters  with  the 
lecterlnff  'Tbe  Slnfrer  Maofff.  Co."  on  tbe  brass 
platee  of  the  latter  company  cannot  lawruUr  tw 
usedoDMwIiiR  machlnee  similar  to  tboee  ol  the 
Singer  Companr.  by  a  company  bearfnff  tbe  for- 
mer name,  although  It  does  not  employ  the  name 
'^nger,"  when  tbe  poeitlon  and  BJie,a8  well  as 
tbe  inacrlptioa  found  on  tbe  plate,  are  Imltatlona 
oC  tboee  used  by  tbe  Sloger  Company,  and  are  cal- 
oolated  to  deceive  the  paUioas  to  the  aouroe  of 
themannfaotore. 

[No.  7.] 

Argxted  January  9, 10, 1894.  Ordered  for  He- 
argument  January  IB,  1S94.  Reargued 
October  16, 17, 1894-    Decided  May  IS.  1896. 


.NOTK.— '.It  to  when  an  iniunetion  will  be  graiaed 
restretinina  the  unauthoriged  we  of  trademarki, 
aee  note  to  HcLean  v.  Plemlns.  2k  fXS. 

At  to  trademark,  rtffht  to:  «Aat  mat/  he;  traneftr 
of;  1n/rtnffein«nf,— see  note  to  Goata  v.  Herriok 
Thread  Co.  37: 817. 

JLt  to  trademarft,  right  to;  whot  may  fiC'  In/rino*- 
mtnt:  awtffnment;  wAen  proUsted;  mlnrprewnto- 
lto»«n,-«w(^iwiN«,-ff«nMdi(ffi0aiil^*  fn^wnelfon.— 
seeooteto  Lawreooe  KCr. Ooh  v. Tennessee  lift, 
Oo.Sltflir. 
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APPEAL  from  a  decree  of  the  Cireuit  Coart 
of  the  United  States  for  tbe  Nortliem  Dis- 
trict of  Illinois  ia  fsTor  of  tbe  defendant, 
Georfre  P.  Bent,  lo  a  suit  in  equity  brought  hj 
the  tilager  Manufacturing  Company  for  an 
injunction  to  reetrain  the  use  by  defendant  In 
Its  business  of  a  trademark  or  tradeoarne  and 
for  an  nccoantlDg  for  the  proflls  received  by 
defendant.    Reverted,  and  cauw  remandra 
with  directions  to  enter  a  decree  in  favor  of 
plaintiff,  and  perpetually  enjoining  the  de- 
fendant.  and  for  an  account  of  tlie  profits,  etc 
See  same  case  below,  41  Fed.  Rep,  214. 
Tbe  facts  are  stated  In  tbe  opinion. 
Metm.  Lawrence  Maxwell,  Jr^,  and 
Charles  K.  Offleld  for  appellant.  • 
Mt,  Wallace  Beckmaa  for  appellee. 

Mr.  Justice  WUte  delivered  the  opinion  of 
the  court : 

Tbe  pleadings  here  are  aubstantially  similar 
to  those  In  tbe  case  of  tbe  81nger  Manufactur- 
ing Company  against  tbe  June  Manufacturing 
Com|»ny.  and  the  testimony  In  that  ctaie,  in  so 
far  as  applicable,  was  by  stipnlatlon  used  in 
this.  Borne  additional  testimony  was,  how- 
ever, iutroduced  bearing  upon  the  particular 
alleged  wrongdoing  here  complained  of.  The 
circuit  court  rendered  a  decree  in  btTor  of  the 
defendant.   41  Fed.  Rep.  214. 

There  Is  no  diflbrence  in  legal  principle  be- 
tween the  two  cases.  The  sewing  machines 
sold  bytbe  defendant  were  made  by  tbe  June 
Man  u  fact  II  ring  Company,  and  were  In  form 
like  those  ^nerally  made  and  sold  by  it. 
These  machines  contained  the  oval  plate  fixed 
at  the  base  of  the  arm,  a  defTce  ca^t  in  tbe  leg 
of  the  stand  of  the  machine,  tbe  plate  and  the , 
casting  being  of  tbe  same  general  sbape,  size, 
and  appearance  as  tbose  used  by  the  Siuger 
Manufacturing  Company.  There  was,  how- 
ever, no  eznct  identity  between  the  words  and 
marki  used  on  the  brass  plates  and  In  tbe  cast- 
ing of  tbe  Singer  Company  and  tbose  placed 
on  tbemachincsof  the  defendant.  Tbe  device 
which  the  defendant  styled  his  trademark 
2001  'contained  an  eagle  surrounded  with  the 
wording  "  NEW  YORK.  8.  M.  MFG.  CO. 
WARKANTED."  The  lettering  *'  New  York 
B.  M.  Mfg.  Co."  on  the  brass  plate  of  defendant 
corresponded  in  size  and  sme  of  letters  with 
the  lettering  "  The  Singer  flanfg.  Co."  on  the 
brass  plates  of  the  latter  company.  It  is  plain 
that  the  position  and  sin  aa  well  as  the  Inscrip- 
tion found  on  these  derices  were  calcniated  to 
deceive  by  creating  the  Impression  on  one  not 
famniar  with  all  the  details  of  tbe  marks  of 
the  Singer  MQunfacturiog  Company  that  they 
were  tbe  marks  of  that  company.  Tbe  de- 
fendant argued  that  there  is  a  difference  be- 
tween hia  devices  and  those  of  tbe  June  Manu- 
facturing company  in  that  he  does  not,  in  so 
many  words,  emidoy  the  name  "Singer."  In 
other  words,  tbe  contention  Is  tfaat  a  fraudu- 
lent device  which  Is  tantamount  to  a  certain 
word,  is  not  equivalent  In  law  to  the  word  for 
which  it  stands.  Tbe  deceptive  purpose  of 
the  devices  and  the  lettering  or  words  on  them 
la  abundantly  established  by  tbe  proof.  The 
principal  business  ofl9ce  of  the  Singer  Manu- 
factunng  Company  is  in  the  city  of  New 
Twk.  In  the  so-caUed  trademark  of  the  de- 
fendant tbe  letten  "8.  H.  Mfg.  Co."  are  pie- 
lU 
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I  ceded  by  tbe  words  "New  York."  althoagb 
there  was  no  such  company^  and  tbe  defendant 
bad  no  factory  or  office  there,  but  did  business 
in  Chicago,  and  bought  in  that  city  from 
the  June  Manufacturing  Company  tbe  ma- 
chines upon  which  be  put  tbe  marks  In 
question.  There  Is  no  doubt  that  the  marks 
were  Imitations  of  tboae  used  \xj  ttao  Singer 
Company  and  were  Intended  to  deceive,  and 
were  made  only  seemingly  dlfferrat  to  afford  a 
plausible  pretext  for  asserting  that  they  were 
not  Illegal  imitations,  although  they  were  so 
closely  imitative  ss  to  deceive  the  public. 
The  defendant  therefore  must  be  treated  as  if 
he  bad  actually  used  tbe  Singer  marka.  Bo 
treating  bim,  however,  we  sboidd  be  obliged 
to  allow  tbe  use  of  tbe  name  "  Singer,"  dnce 
tbat  name,  as  we  have  already  held  in  tbe  case 
just  decided,  fell  into  tbe  domain  of  thinga 
public,  subject  to  tbe  condition  on  tbe  one  who 
used  it  to  make  an  honest  disclosure  of  the 
source  of  manufacture.  This  rule  controls 
and  is  appllcsble  to  this  case,  and  renders 
necessary  a  reversal  of  tbe  decree  below. 

*Itfollomthatthedecreebelo}emiutber6['Z07 
eerxAfandthecause  be  remanded,  witbdtrectlons 
to  enter  a  decree  in  favor  of  complaisant,  with 
coals,  perpetually  enjoining  the  defendant,  hia 
agents,  servants,  and  representatives,  from 
marking  upon  sewing  machines  made  or  sold 
by  blm.  or  upon  any  plate  or  device  oonneotad 
therewith  or  attached  thereto,  the  word 
"  Singer,"  or  words  or  letters  equivalent 
thereto,  without  clearly  and  uDmlstakably 
specifying  in  connection  therewith  that  such 
machines  are  tbe  product  of  the  defendant  or 
other  manufacturer,  and  not  the  manufacture 
of  the  Singer  Manufacturing  Company;  and 
the  defeoaant  must  be  ottered  to  aoeonot  as 
to  any  profits  vhlcA  may  have  been  realind 
by  him.  became  ot  the  wrongfal  acta  by  lilm 
committed. 

And  it  is  ao  ixdeied. 


BACON  BT  AL.,  Fliffk.  Ai  An 

9. 

STATE  OF  TEXAS. 

(See  8.  OL  Beporter^  ed.  Sff-SSJ 

Jtt^ment  of  inferior  ttate  court,  wAm  ncieteed 
by  this  eourC-^urMietion — impairing  obliga- 
tion cf  contract — Federal  qutttum — independ- 
ent ground— proper  judgment. 

'Svrm.~A»  to  JurikUeUon  of  S^edoral  over  ebtU 
eotittvneeeatUtf  0/ Adcrnl  gtiMtlDn;  wAateofMtOutsi 
Federal  Queetion^—tet  note  to  Bamblln  v.  Western 
LaDdOo.8T:n7. 

At  to  furiadUstUm  f n  Ou  United  Suaee  Suvreme 
Court  where  Federal  ipueUon  ariaea  or  where  are 
drawn  in  question  ttatutet,  treaty  or  OontUuUon, 
see  notes  to  Martin  v.  Hunter,  i:  OT,  Matthews  v. 
Zane.  2:  SU,  and  WUltams  v.  Norrls.  8:  STL 

Thatimpatrtna  remedvimpa^obltoatUm  <^eon- 
trocts,  see  note  to  Louisiana,  Banamr,  v.  New  Or* 
leans,  »:iai 

At  to  %chat  laumanvotd^aa  impairina  oblioation 
1^ eontrocta,  see  note  to  Fletcher  v,  PeoJcS:  US. 

Aa  to  revimo  by  UnttedStiUee  Si^reme  Oourtef 
terrUorki  deeWone;  eztentand  manner  of;  ditUfU- 
MenbstHsmon  ^vsntefidatsrttefsrpor*— see  note 
to  Htaecr  Bank  V.  loira,  Ul  aor. 
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L  AjiidvaMnt<tf«BlBfntorftat*  oomt  wUohli 
tb«  Uff best  ooDzt  of  tb«  Btite  in  wblob  a  deoiiloD 
oto  be  had  became  ft  wTtt  ot  error  bu  been  de- 
sled  br  the  pqireme  ootm  of  tlieiute  eaobe 
imemd.  If  tt  InvolTM  a  IWend  qaetthm  de- 
elded  a^alnit  tbe  plaintiff  In  error,  by  writ  of  er- 
sor  from  the  SupremeComtof  the  United  Butea. 

IL  A  ooatnuX  oao  odIt  be  Impaired  within  tlie 
meaninr  of  tbe  United  State*  CoostituUoo.  ao  aa 
to  Blve  tbia  ooart  JurMlotlOD  nn  writ  vk  error  to 
a8tBteooart.braoineiiibeequeot  atatote  of  tbe 
aute  which  haabeea  upheld  or  gtven  effeot  br 
the  rtate  ooart 

1  nie  deoWoQ  1)7  a  atate  ooort  that  ao  allesed 
oontraot  never  ezlated  beoaute  of  the  want  at  a 
oompllanoe  with  a  atale  atatute.  whereupon 
Judgment  !■  iriTeii  wholly  without  referenoe  to;a 
■oheeqiientfltatute  which  li  alleged  to  have  Im- 
paired tbe  obligation  of  the  contract,  doea  not  In- 
volve a  Federal  qaeatitm. 

4.  AcbanitebrBitateoourtofltaoonstraetlonof 
a  atate  atatute,  even  if  Ita  nnmer  oonatractloo 
bad  beoone  a  mle  cf  propnty,  cannot  oonetltate 
aSMeml  qoeetlon  aa  to  the  Impairment  of  tbe 
obltgadoD  of  a  csontxaot,  for  which  a  writ  of  er^ 
ror  will  lie  from  tbe  Supreme  Oourtof  the  United 
Biataa  to  anate  cotnt^ 

M.  AIManlqnenfcntnvcdved  Ina'deoUonof  a 
■  state  court  will  not  be  looked  into  by  the  Snpieme 
Court  of  the  United  Statee,  If  there  1b  another  In- 
dependent around  ot  tbe  deeUon  by  tbe  state 
ooort  upon  wblob  Iti  jodRinent  can  teat. 
&  The  proper  Judgment  on  a  decMon  that  no 
Federal  queation  exlsta  on  writ  of  ern»  from  tbe 
Supreme  Ooort  of  tbe  United  Statci  to  a  itaie 
oourt  ta  one  of  diamlaMU. 

[NaSSft.] 

ArstudMai/e,7,1896.  J)tetatd  Ma^  18, 2396. 

IN  ERROR  to  the  court  of  Civil  Appeals  for 
the  Second  Judicial  District  of  the  State  of 
Texas  to  review  a  judgment  of  that  cotirt  af- 
flrmiDir  the  JudgiDeot  of  the  District  Court  of 
HltcbeU  Coanly.  Texas,  Id  faror  of  tbe  plain- 
tiff,  the  Btaifl  of  Texas,  against  Bacon  et  (U., 
defendants,  for  the  possesion  of  certain  lands. 
Dimiated. 

Bee  same  case  below,  2  Tex.  Civ.  App.  682. 

Statement  Mr.  Justice  Peekluun: 
208]  *Tbe  state  of  Texas  commenced  this 
action  acainst  the  defeodanta.  Bacon,  Oiaves, 
and  OlbGi,  In  tliedlstrict  court  of  the  county  of 
Mitchell,  in  the  state  of  Texaa.  for  tbe  purpose 
of  Tecoveringtbe  possessloiiof  a  large  amount 
of  land,— nearly  300,000  acres.— which  it  was 
alleged  tbe  defendants  bad  unlawfully  entered 
upon  and  dispossessed  plaiariff  from  and  tbe 
possessltHi  of  which  they  continued  to  with- 
hold from  plaintilZ,  tbe  pLaioUfl  being  the  own- 
CT  In  fee  simple  of  sucb  land  at  tbe  tune  when 
ttie  defendants  dispossessed  tbe  state  there- 
from. Plaintiff  also  sought  to  recover  dam- 
ages for  the  use  and  occupation  of  such  lands, 
and  judgment  was  demanded  for  tbe  possession 
of  tbe  land  and  for  damages  and  for  coats  of 
the  salt  and  for  general  relief. 

Tbe  answer  of  tbe  defendants  set  up  several 
Rounds  for  specially  ezoeptlng  to  the  plain- 
tiff's  petition,  upon  alt  of  which  the  defendants 
prayed  the  judgment  of  the  court.  Joined 
with  the  special  exceptions  the  defendants  an- 
swered and  stated  that  if  tbe  defendants'  de- 
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mnrrer  and  special  exceptions  should  be  over- 
ruled, then  tber  denied  each  and  every  alle- 
gation In  plaintllTa  petition  cootaloed.  They 
then  alleged  that  tbey  were  citizens  of  the  state 
of  Texas  and  had  been  at  tbe  time  of  tbe  pas- 
sage of  tbe  act  of  July  14, 1879,  and  the  act 
ameodatorv  thereof  passed  on  tbe  lltb  day  of 
March,  1881.  in  relation  to  tbe  sale  of  puDlic 
lands  bekmging  to  tbe  state  of  Texas;  and  thej 
alleged  tbat  tbey  had  petfurmed  all  the  reqal re- 
menu  spoken  of  and  provided  for  la  ihoae  acta 
for  tbe  purpose  of  purchasing  a  portion  of  Uie 
public  lands  of  the  state,  and  tbat  by  the  per- 
formance of  such  conditions  tbey  had  pur- 
chased tbe  land*  in  question,  and  bad  duly 
tendered  payment  therefor  to  the  proper  officer, 
which  bad  been  refused,  and  that  subae- 
Quently  they  bad  again  tendered  payment  and 
that  tbe  money  bad  been  received,  but  tbe 
plaintiff  had  refused  to  convey  tbe  title  to 
tbe  defendants  as  It  was  under  legal  oUI- 

Stioos  to  do.  They  further  alleged  that  bav- 
j  In  all  respects  fullv  compiled  with  tbe  pro- 
visions of  tbe  law  in  respect '  to  tbe  par- 
cbase  of  the  lands  In  question,  their  rights 
thereto  became  and  were  vested,  and  tbe  act  of 
the  legislature  subsequent  thereto,  passed  Janu- 
ary 29,  1888,  to  repeal  tbe  law  under  which  the 
*sales  were  made,  was  under  U.  S.  Const.  [209 
art.  3,  %  10,  subd.  I,  null  and  void  as  alTectlng 
defendant's  vested  riirhta.  Tbey  prayed  for 
judgment,  tbat  tbe  i^ntlff  take  nothlnK  ^ 
Its  suit,  and  tbat  thejdefeodants  have  and  re- 
cover from  and  of  tbe  plaintiff  tbe  lands  as 
herein  claimed  by  them,  and  for  further  relief. 

The  state  aied  Its  reply  to  tbe  defendants' 
answer,  and  after  specially  excepting  to  cer- 
tain of  tbe  allegations  of  the  answer  as  iosuf- 
flclent,  it  alleged  that  the  defendants  were  not 
entitled  or  authorized  to  purchase  tbe  lands, 
and  bsd  not  complied  with  tbe  law  In  reference 
thereto  In  any  particular,  and  tbat  If  tbe  de- 
fendants had  tendered  the  treasurer  of  the 
state  tbe  money  for  tbe  lands,  as  alleged,  the 
treasurer  properly  refused  and  declin^  to  re- 
ceive the  same,  for  tbat  the  defendants  had 
not  purchased  tbe  same  from  tbe  plaintiff  by 
complying  fully  with  any  existing  law  au- 
tboHztng  tbe  purchase  or  sale  thereof,  aD<l, 
tbat  if  tbe  defeodants  or  any  of  them  ever 
paid  to  tbe  treasurer  in  Januaiy.  1801,  tbe  sum 
of  money  In  said  answer  stated,  the  treasurer 
was  not  authorized  by  law  to  receive  it,  and 
<  this  defeodants  well  knew,  and  tbat  tbe  pay- 
ment was  made  after  full  and  explicit  notice  lo 
defnidantB  tbat  plaintiff  repudiated  and  would 
vigorously  contest  the  claim  of  the  defendants 
to  said  lands,  and  the  defeodants  paid  the 
same  at  their  peril.  -The  court  overruled  tbe 
defendania'  exceptions  to  the  plaintiff's  peti- 
tion and  the  case  came  on  for  trial. 

The  qneations  sought  to  be  raised  herein  by 
the  plalntilh  in  error  are  stated  by  them  to 
arise  nnder  the  acts  of  the  state  of  Texaa  abovs 
mentioned,  the  one  known  as  chapter  6S  of 
tbe  laws  of  1879,  and  entitled  "An  Act  to  Pro- 
vide for  the  Sale  of  a  Portion  of  tbe  Unap- 
propriated Public  Lands  of  the  Stale  of  Texas 
and  tbe  Investment  of  the  Proceeds  of  Sucb 
Sale,"  which  act  was  approved  July  14,  1879, 
and  the  other  known  as  chapter  8  of  the  laws 
of  the  same  slate,  fwased  In  1888,  and  entitled 
*'  An  Act  to  Withdraw  tbe  Public  Lands  ot 
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the  State  of  Texas  from  Sale,  "approved  January 
S3, 1883.  Tbeactof leSlameodingtbatof  1879 
is  imnialerial  to  tbe  qaeetions  bereia  arising. 
210]  'Section  1  of  tbe  act  of  1879  provided  for 
tbe  sale  of  all  tbe  vacaot  and  unappropriated 
land  of  tbe  state  of  Texaa  in  certain  named  coun- 
ties tbereof.  Section  2  provided  tbat  any  person, 
firm,  or  corporation  desiring  to  purchase  any 
of  the  unappropriated  lands  therein  set  apart 
and  reserved  for  sale  might  do  so  by  causing 
tbe  tract  or  tracts  which  such  person,  firm,  or 
corporation  desired  to  ptircbase  to  be  surveyed 
by  tbe  authorized  public  surveyor  of  the  county 
or  district  in  nhicb  said  land  was  situated. 
By  8  It  was  made  the  duty  of  the  sur- 
Teyor,  to  whom  application  was  made  by  re- 
sponsible parties,  to  survey  the  lands  desig- 
nated iu  toe  application  within  three  months 
from  the  date  thereof,  and  witbln  sixty  days 
after  said  survey  to  certify  to,  record,  and  map 
tbe  field  notes  of  said  survev,  and  within  said 
sixty  davp  to  return  to  and  file  tbe  same  in  the 
general  land  office,  as  required  bylaw  in  other 
cases.  Section  6  provided  tbat  witbia  Eizty 
days  after  the  return  to  and  filing  in  tbe  gen- 
eral land  office  of  the  surveyor's  certificate, 
map,  and  field  notes  of  tbe  land  desired  to  tie' 
purchased,  It  should  be  tbe  right  of  tbe  per- 
son, firm,  or  corporation  who  had  the  same  sur- 
veyed to  pay  or  cause  to  be  paid  Into  the  treas- 
ury of  the  state  the  purchase  money  therefor, 
at  the  rale  of  60  cents  per  acre,  and  upon  the 

f>resentaiion  to  tbe  commissioner  of  the  general 
and  office  of  tbe  receipt  of  the  state  treasurer 
for  such  purchase  money,  tbe  commissioner 
was  Iwund  to  issue  to  said  person,  firm,  or 
corporation  a  patent  for  the  tract  or  tracts  of 
land  so  surveyed  and  paid  for. 

By  §  1,  cbap.  8,  of  tbe  Laws  of  1B88,  it  was 
eoACted  "  that  all  the  public  lands  heretofore 
authorized  to  be  sold  under  an  act  entitled 
•  An  Act  to  Provide  for  the  Sale  of  the  Unap- 
propriated Public  Lands  of  the  Biate  of  Texas 
and  the  Investment  of  the  Proceeds  of  Such 
Sale.'  approved  July  14,  1879.  be.  and  the 
same  are  hereby,  withdrawn  from  sale."  Tbe 
proviM  contained  in  the  section  ia  imma- 
terial. Prior  to  the  adoption  of  tbe  Revised 
Statutes  of  Texas  tbe  manner  In  which  sur- 
veys of  tbe  public  domain  were  to  be  made 
bad  iKcn  provided  for  by  law.  It  was  pro- 
vided that  "tbe  coursesof  tbe  line  shall  bedeter- 
211]  mined  by  tbe  mngiietic  needle,  and*care 
shall  be  taken  to  determine  its  variations  from 
the  pole  in  the  district  where  the  surveys  are 
made.  Each  survey  shall  be  made  with  great 
caution,  with  metallic  chains  made  for  the 
purpose,  and  care  shall  be  taken  tbat  tbe 
place  of  beginning  of  thi  survey  of  each  parcel 
of  land  be  established  with  cerlainty.  taking 
the  bearing  and  distance  of  two  permanent 
objects  at  least."  This  was  long  prior  to  the 
year  1879.  Tbe  Kevised  Statutes  of  Texas 
were  passed  in  1879  and  took  effect  in  Sep- 
tember of  that  year,  and  by  art.  8908  it 
was  provided:  "Tbe  field  notes  of  each  survey 
shall  state  (1)  tbe  county  or  land  district  In  which 
the  land  Is  situated:  (2)  tbe  certificate  or  other 
authority  under  or  bv  virtue  of  which  it  is 
made,  giving  a  true  description  of  same  by 
oambers,  date  where  and  when  issued,  name 
of  orlRlnal  mntee  and  qnantity;  (8)  the  land 
by  proper  field  notes,  witii  the  necessary  calls 
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and  connectloos  for  identtflcation  (obserriog 
the  Spanish  measurement  for  varta);  (4)  a  dla- 
gram  of  the  survey;  (5)  the  varlaUon  at  which 
the  running  was  made;  (6)  It  shall  show  tbe 
names  of  tbe  chain  carriers;  (7)  it  shall  be 
dated  and  signed  by  tbe  surveyor;  ^)  tbe  cor- 
rectness of  the  survey  and  that  It  was  vaada 
according  to  law  shall  be  certified  to  officially 
by  the  survQyor  who  made  tbe  same,  and  aim 
that  such  Burvey  was  actually  made  to  the 
field,  and  tbat  toe  field  notes  have  been  duly 
recorded,  giving  book  and  page;  (9)  when  the 
survey  faas  been  made  by  a  deputy  tbe  county 
or  district  surveyor  shall  certify  officially  that 
be  has  examined  the  field  DOtet,  has  found 
them  correct,  and  tbat  tiiey  are  duly  recorded* 
giving  the  book  and  page  of  the  record." 

The  case  came  on  for  trial  in  the  district 
court  of  Mitchell  county  Id  November,  1891. 
The  following  among  other  facta  were  found 
by  the  court:  On  Decemt^er  1,  1883,  Bacon 
and  Oraves  made  application  to  the  surveyor 
of  the  Palo  Pinto  land  district,  as  such  sur- 
veyor, to  purchase  the  land  In  controversy  un- 
der the  above-mentioned  act  of  1879,  si 
amended  March  11,  1881.  which  appltcatitm 
was  received  and  recorded  by  tbe  surveyor  on 
tbe  first  aboved-named  date.  Bacon  and 
Oraves  paid  the  fees  for  filing  the  field  notes  in 
tbe  general  land  office  entirely  withlo  tbe  time 
required  by  law.  By  the 'records  of  the[212 
land  offlcethelandainquestion  appeared  to  have 
been  surveyed  at  different  times,  and  the  field 
notes  recorded  In  the  surveyor's  office  in  some 
Instances,  but  not  in  all.  The  surveyor  of  tbe 
Palo  Pinto  land  district  certified  to  tbe  re- 
spective surveys  on  the  dates  the  surveys  pur- 
port to  have  been  made.  None  of  tbe  land  in- 
dnded  in  this  suit  lias  ever  been  patented  by 
tbe  state  under  tbe  Bacon  and  Graves  por- 
chnae.  and  on  the  26th  of  May,  1890.  Bacon 
and  Oraves  transferred  by  deed  of  special  war- 
ranty 579  sections  of  land  to  C.  0.  Oibbs,  who 
holds  thesame  in  trust  forE.  H,  Baeoo,  £>.  O. 
Graves,  and  others. 

It  was  further  found  as  a  matter  of  fact 
"tbat  none  of  tbe  land  In  suit  was  actually 
surveyed  upon  the  ground  by  tbe  deputy  sur- 
veyor who  purported  to  have  done  so,  but 
they  merely  copied  In  tbe  office  of  the  surveyor 
of  the  Palo  Pinto  land  district  tbe  field  notes  of 
the  Elgin  survey."  Tbat  survey  was  made  in 
July,  1878.  for  tbe  Houston  &  Texas  Central 
Rdlway  Company,  and  the  field  notes  of  such 
survey  were  returned  to  tbe  sarveyot's  office 
some  time  in  1878.  and  were  filed  la  the  general 
land  office  November  30,  26, 1878.  These  field 
notes  were  "adopted  by  the  surveyor  of  tbe 
Palo  Pinto  land  district  and  his  deputies  In 
making  out  tbe  field  notes  of  tbe  land  applied 
to  be  purchased  by  Bacon  and  Graves."  The 
land  had  been  actually  surveyed  on  the  eroand 
by  Elgifi  in  the  manner  in  which  it  baa  been 
customary  for  surveyors  In  Texas  to  survey 
large  bodies  of  land,  by  running  tbe  outside 
boundary  lines  of  the  blocks,  or  parts  of  them, 
putting  up  permanent  landmarks,  and  leaving 
tbe  Interior  lines  without  running.  These 
blocks,  in  writing  up  tbe  field  notes,  were  di- 
vided into  640  acre  surv^s,  and  the  interior 
surveys  were  made  without  actually  runntnc 
tbe  lines,  and  Elgin  did  not  run  all  the  Ilnea  of 
uy  section,  unlesa,  as  he  s^ys,  U  was  done  by 
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aecfdent.  It  ha4  been  found  by  deputy  sur- 
yeyon  prior  to  the  adoption  of  the  field  notes 
fm  Bacon  and  Graves  tbat  tbe  lines  mn  and 
ascertained  by  the  Elgin  survey  were  aa  correct 
aa  any  work  of  that  character  in  that  part  of 
the  state,  and  the  deputy  surveyors  were  satis- 
fied a>  to  tbetrsabstantlu  accuracy.  Tbedepu- 
S18]  ij  surreyors  *were  deputies  under  Joel 
McEee  from  December.  1888,  to  Mardi,  1883, 
and  McEee  was  the  surveyor  of  the  Falo  Pinto 
district  in  which  the  land  in  question  lay. 

On  May  16,  1888,  the  defendants  tendered 
to  the  treasurer  of  the  state  $80,640,  and  on 
May  19,  1888,  they  tendered  him  the  further 
sum  of  $104,640.  In  payment  for  these  lands. 
Tbeae  tendras  were  refuaed..  In  January, 
1891,  Bacon  and  Graves  paid  the  treasurer 
(149,880  for  aaid  lands,  which  was  received  by 
him  "under  protest." 

The  court  as  conclusions  of  law  found:  (1) 
That  Bacon  and  Graves  were  not  responsible 
partlea,  within  the  meaning  of  the  statute, 
at  the  thne  tb^  applied  to  purchase  this 
land  and  could  wK  pnrdiase  under  the  law; 
(8)  that  they  did  not  comply  with  the  law  by 
baring  the  lands  surveyed  as  was  required 
by  law,  and  therefore  could  not  purchase  it; 
<8)  the  snrvey  as  adopted  was  not  made  in  ac- 
cordance with  law— IS  incorrect,  totally  so- 
lo haTtns  a  greater  fronta^  on  permanent  wa- 
ter than  7a  permitted  under  the  acts  of  1879 
ud  1881:  (4)  Bacon  and  Graves  have  never 
paid  or  offered  to  pay  for  said  land  until  long 
after  the  expiration  of  the  time  allowed  and 
required  by  law.  The  parported  surveys  of 
many  of  the  sections  of  land  for  which  they 
tendered  payment  on  May  19,  ItiSS,  were 
made  after  the  60-cent  act  was  repealed,  and 
BaoM  and  Graves  did  not  separate  or  offer  to 
aeparate  In  tbelr  tender  the  surveys  made  be- 
fore the  repeal  from  those  made  after,  and 
there  was  consequently  no  legal  tender;  (6) 
at  the  time  Graves  entered  into  ao  agreement 
with  Bacon  to  purchase  these  lands  he  was  an 
employee  of  the  general  land  office,  and  his 
action  was  against  the  ctrll  and  criminal  laws 
0f  the  state:  (6)  tbat  the  state  was  not  bound 
to  return  the  money  paid  In  January.  1891.  to 
entitle  It  to  judgment  for  the  land. 

Judgment  for  the  recovery  of  the  lands  was 
duly  entered  and  the  defendants  appealed  from 
tbat  ludgment  to  the  supreme  court  of  Texas, 
wbtcn  court  duly  ordered  Ibe  same  to  be  trans- 
ferred to  the  court  of  civil  appeals  for  the  sec- 
ond Judicial  district,  before  which  the  case 
was  beard  on  appeal.  That  court  adopted  the 
findings  of  fsct  filed  by  the  court  below,  ex- 
cepting it  set  aside  the  finding  that  the  defend- 
214]  ants  *were  not  respobsible  parties,  and 
so  could  not  purchase  any  land. 

The  court  also  gave  an  explanation  as  to  the 
flndiog  of  tbe  trial' court  that  the  money  was 
reeeired  by  the  stale  treasurer  "under  protest." 
such  explanation  being  that  "by  the  word 

r test'  as  used  in  the  finding  Is  meant  that 
treasurer  of  the  state  bad  several  times  re- 
fused to  accept  this  money,  and  at  the  time  he 
received  It  In  January,  Iwl,  the  parties  paying 
folly  nnderatood  that  tiie  aiate  would  contest 
tbeir  claim  to  tbe  land,  and  the  treasurer  did 
not  recdva  the  money  as  a  legal  payment 
therefor." 

After  argooMiit  thecoort  of  dvU  appeala  In 
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all  things  affirmed  the  judsmentof  tbe  court 
below.  The  appellants  duty  asked  for  a  r^ 
hearing  for  reasnos  assigned  brthem  in  their 
amended  motion  therefor.  The  motion  was 
denied  and  judgment  duly  entered  affirmino; 
in  all  things  tbe  judgment  against  tbe  defenf 
ants  for  the  recovery  of  tbe  lands  In  question. 
The  defendants  then  presented  a  petition  to 
tbe  supreme  court  of  the  state  of  Texas  for 
the  allowance  of  a  writ  of  error  to  enable  that 
court  to  review  the  judgment  of  the  court  of 
civil  appeals.  The  application  for  this  writ  of 
error  was  refused  by  the  supreme  court,  and  an 
order  refusing  It  was  sent  to  the  clerk  of  tbe 
court  of  civil  appeals  pursuant  to  a  rule  of  the 
supreme  court. 

The  assigomentsof  errors  by  tbe  defendants 
on  their  appeal  to  the  court  of  civil  appeals 
contain  an  assignment  of  error  In  that  they  bad 
acquired  a  vested  right  to  the  lands  by  the  sur- 
rey thereof  as  made  for  them,  under  tbe  act 
of  1879,  prior  to  tbe  repeal  of  tbat  act  by  the 
repealinx  act  of  188S,  and  which  right  could 
not  be  uected  by  such  repeal  Tbe  court  of 
cItO  appeals  held  that  there  was  no  contrail 
between  tbe  parties  because  of  tbe  Mlure  of 
the  defendants  to  have  such  surveys  made  as 
were  called  for  under  tbe  act  of  1879. 

The  assignment  of  errors  filed  on  the  allow* 
ance  of  the  present  writ  of  error  contains 
among  other  grounds  of  error  tbe  failure  of 
thecourt  to  hold  that  the  act  of  the  legislature 
of  Texas,  approved  January  22, 1883,  was  re- 

Eugnant  to  llieCooslilution  of  theUnlted  States 
1  that  said  act  Impaired  the  'obligation  [215 
or  validity  of  the  contract  for  tbe  purchase  of 
said  Inods  between  the  state  of  Texas  and  snid 
appellaota  arising  under  and  created  by  said 
acts  of  the  legislature  of  Texas*  uHtrored  July 
14, 1879,  antTMarcb  11. 1881. 

Jf«s«rf.  J.  Hobler  Aahton,  WUlla.m  H. 
Walton,  T7ioma8  A  Cobbt,  Gfuirlet  W.  Ogden, 
and  John  W.  ifaddox,  for  plaintiffs  In  error. 

limn.  M.  H.  CrM«»  Attorney  General 
of  tbe  Slate  of  Texas,  for  defendant  In  ettoc. 

Hr.  Justice  Peckhajn  delivered  the  opinion 
of  the  court; 

Tbe  first  qaeetion  which  arises  In  this  case  is 
in  regard  to  our  jurlsdicttoo  to  review  the  judg- 
ment of  tbe  court  of  civil  appeals  of  the  state 
of  Texas.  Some  question  was  made  in  regard 
to  tbe  regularity  and  sufiiciency  of  tbe  writ  of 
error  from  this  court  to  tbe  court  of  civil  ap- 
peds.  as  tbat  court  is  not  the  highest  court  in 
tbe  state.  We  think,  however,  tbe  criticism 
is  not  well  founded.  So  far  as  this  case  Is 
concerned  that  court  Is  the  highest  court  of  the 
state  in  which  a  decision  in  this  suit  could  be 
bad.  An  application  was  made  to  the  supreme 
court  of  the  state  of  Texas  for  a  writ  of  error 
to  tbe  court  of  civil  apprals  for  the  second  dis> 
trict  by  tbe  defendants  in  the  court  below  after 
judgment  in  tbe  laiier  coart,  for  the  purpose 
of  reviewing  the  judgment  of  that  court,  but 
the  supreme  court  denied  tbe  application  and 
thus  prevented  by  Its  action  a  review  by  It  of 
tbe  judgment  or  the  court  of  ctrll  appeala. 
The  judgment  of  tbat  court  has  therefore  be- 
come the  judgment  of  the  highest  court  of  the 
suite  In  which  a  decisloo  to  tlie  suit  could  be 
bad,  and  tbls  court  may,  so  far  as  this  point  la 
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oonrenied,  re-examine  the  nmeoo  writ  of  error 
21 6]uDder  the  provlsfoos  of  *U.  S.  Bey.  Stat. 
^  709.  Gregory  t.  Me  Veigh,  00  U.  8.  28  Wall. 
2M  [23: 1561:  Fither  T.  Carrieo  ("FMer  t. 
Ferkituf').  123  U.  8.  622  [80:  11931;  BtaiOtg 
T.  AAwalix,  162  U.  S.  256  [40:960]. 

AaiumtDg  tbat  the  record  is  properly  brought 
here  by  virtoe  of  the  writ  of  error  granted  by 
thia  court,  the  questloo  ariaea  as  to  what,  u 
any,  JuriBdfctlon  we  hare  to  review  the  Judg- 
ment of  the  state  court.  Our  only  right  to  re- 
Tiew  it  depeods  upon  whether  there  la  a  Federal 
question  In  the  record  which  baa  been  decided 
against  fhe  plalotifls  in  emv.  tJ.  B.  Bbt. 
Bui.  g  709. 

Where  the  Federal  question  upon  which  the 
jurisdiction  of  thia  court  la  baaed  nowa  out 
of  an  alleged  Impairment  of  the  obfigatlon  of 
a  coDlract,  it  is  now  definitely  soUled  that 
the  contract  can  only  be  impaired  witbin 
the  meaning  of  this  clause  in  the  Coostitu- 
tloo,  and  ao  aa  to  gire  thia  court  jurisdic- 
tton  on  writ  of  error  to  a  state  court,  oy  aome 
subiequeot  atatute  of  the  state  wbicb  has  been 
upheld  or  effect  gtren  it  by  the  state  court. 
Le/iigh  Water  Co.  t.  EaHon.  121  TJ.  8.  868  [80: 
1059];  New  OrleariM  Wateraarkt  Co.  v.  Limit- 
iana  Sugar  Sef.  Cb.  125  U.  8.  18  [81:  6071; 
Centrol  Land  Go.  t.  LaidUy,  169  U.  8.  108-109 

(40  L.ed.  91-98.]  Aastated  in  the  case  reported 
D  128  U.  8.  tupra,  it  la  not  neccHary  tbat  the 
law  of  a  atate,  in  order  to  oome  within  this  con- 
stitutional prohibition,  ahould  be  either  in  the 
form  of  a  statute  enacted  by  the  legislature  Id 
the  ordinary  course  of  legislation,  or  iu  the 
form  of  a  Constitution  established  by  the  peo- 
ple of  the  atate  aa  their  fundameatal  law.  A 
by-law  or  ordinance  of  a  municipal  corporation 
may  be  auch  an  exercise  of  legislatlTe  power 
delegated  by  the  legislature  to  Uie  oorporatlon 
as  a  political  subdivision  of  the  atate,  having 
all  the  force  of  law  within  the  limits  of  the 
municipality,  that  It  may  properly  be  consid- 
ered as  a  law  within  the  meanlngof  this  article 
of  tbe  Constitution  of  the  United  Stales. 

If  the  judgment  of  the  state  court  givea  no 
effect  to  the  aubaeqnent  law  of  the  atate,  and 
tbe  atnle  court  deciaea  the  case  upon  grounds 
independent  of  tbat  law,  a  caae  la  not  made  for 
review  by  thia  court  upon  anyeround  of  the 
Impairment  of  the  contract.  The  above  cited 
2l7]cBsesannouneethis  principle.  *Thecase 
of  WumingUm  A  W.  B.  Co.  t.  JOOrook,  146  U. 
8.  279  [86: 972],  decides  nothing  tbat  Is  repuf;- 
oant  toit  In  tbat  case  the  jurtsdtctloD  of  this 
court  was  questioned  on  the  ground  that  tbe 
contract  of  exemption  mentioned  in  tbe  act  of 
1884  was  acknowledged  to  be  valid  by  the  su- 
preme court  of  North  Carolina,  and  it  simply 
denied  that  particular  property  was  embraced 
by  its  terms,  and  aa  a  consequence  it  was 
claimed  tbat  the  decision  did  not  involve  a 
Federal  question.  To  which  this  court  replied, 
speaking  by  Mr.  Chief  Justice  Fuller,  aa  fol- 
lows: "loarrivinftat  this  conclusion,  however, 
the  stale  court  gave  effect  to  Uie  revenue  law 
of  and  held  that  tbe  contiactdid  not  con- 
fer the  right  of  exemption  from  Its  operation. 
If  it  did,  ita  obligation  was  impaired  bya  sub- 
sequeut  law.  ana  as  the  inquiry,  wbetherltdld 
or  not,  was  necessarily  dii^ctly  passed  upon,  we 
are  of  opinion  that  the  writ  of  error  was  prop- 
erly allowed." 


8o,inJV(iMIe(S0.Jl:  Oa.y.Tmnetaei.  158  U. 
B.  486  [88:  7931.  In  that  case  It  was  contended 
that  this  court  bad  no  jurisdiction  to  review 
the  judgment  of  the  supreme  court  of  Tennes- 
see, oecause  the  decision  of  that  court  pro- 
eeeded  upon  tbe  ground  that  there  was  no 
contract  in  existence  between  the  railroad  com- 
pany and  tbe  state  to  be  Impaired,  and  that  tbe 
supposed  contract  was  In  violation  of  the  atate 
Constitution  of  1684,  and  henoe  not  wlttiin  the 
power  of  tbe  legislature  to  make,  la  truth, 
however,  tbe  court  in  Ita  decree  gave  effect  to 
the  subsequent  statute  of  Tennessee,  which  It 
was  claimed  impaired  the  obligation  of  the 
coDtract  entered  into  between  tbe  atate  and  tbe 
railroad  company,  and  under  those  drcom- 
stancea  this  court  exercised  jorisdlction  to  re- 
view Uie  decision  of  the  atate  court  on  the 
question  as  to  whether  there  was  a  contract  or 
not,  and  as  to  tbe  meaoins  of  the  contract  if 
there  were  one,  and  whether  It  had  been  iih- 
paired  by  the  subsequent  legislation  to  which 
effect  had  been  given. 

Both  these  cases  have  been  died  1^  the 
counsel  for  plaintiffs  In  error  as  authorities  for 
the  Jurisdiction  of  the  court  in  this  case.  In- 
asmuch as  tbe  judgments  of  tbe  state  courts. 
In  both  cases,  gave  effect  to  the  later  statutes, 
tbey  are  governed  by  the  principle  set  forth  in 
Nea  Orleans  Waterworkt  Go.  v.  Louuiana  Su- 
gar Btf.  Co.  125  U.  S.  18  [81: 607],  and  Central 
Land  Go. r.  Laidlej,.  169  U.  8. 108-109  [40 L.  ed. 
91-98],  *It  becomes  necessary  there-  [218 
fore  in  tbe  examination  of  this  case  to  Inquire 
whether  the  Federal  question  has  beeo  raised 
In  tbe  courts  of  the  state,  and,  if  ao,  whether 
the  judgment  of  the  state  Courtis  founded  upon 
or  in  any  manner  gives  the  slightest  effect  to 
the  aabsequent  act  of  188S. 

The  statement  of  facts  already  given  showa 
that  the  onlv  allusion  made  to  the  act  of  188S 
in  tbe  pleadmga  was  made  by  the  defendants. 
No  cltdm  was  made  by  the  plaintiff,  the  state 
of  Texas,  by  either  of  Its  pleadings  of  any 
right  accruing  to  It  by  virtue  or  under  the  pro- 
visions of  the  laat-named  act  The  trial  court 
in  its  findings  seU  forth  at  length  and  in  detafl 
tbe  various  times  in  which  the  surveys  wen 
made  and  the  field  notes  filed  of  the  lands  in 
question,  and  then  states  that  none  of  tbe  land 
In  suit  was  actually  surveyai  upon  the  ground 
by  the  deputy  surveyors  who  purported  to 
have  done  so,  but  they  merely  copied  in  the 
office  of  the  surveyor  of  the  Palo  Ploto 
land  district  the  field  notes  of  the  Elgin 
survey.  What  that  Elgin  survey  was  Is  alao 
set  forth  in  the  foregoing  statement,  and 
upon  these  facta  tbe  court  found  aa  a  con- 
clusion of  law  that  tbe  defendants  did  not  com- 
ply with  the  law  by  having  the  land  aurveyed 
as  was  required  by  it,  and  therefore  could  not 

gurchase  such  land.  Assuming  there  was  a 
'ederal  question  properly  raised,  we  also  find 
in  the  record  a  broad  and  comprehensive  hold- 
ing that  the  defendanta  never  complied  with 
tbe  act  of  1879,  and  never  made  the  surveys 
necessary  to  be  made  under  tbe  law  of  Texas 
In  order  to  vest  them  with  any  rights  whatso- 
ever under  tbat  act.  This  ground  of  judgment 
Is  founded  upon  a  matter  of  state  law  and 
maki-B  DO  reference  whatever  to  any  subse- 
quent act  of  the  legialature,  and  In  no  way 
upholds  tbat  act  or  treata  Has  of  the  least  force 
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or  Tirtue  uy  more  tbao  if  tbe  ict  had  Derer 
been  pened.  If  it  Derer  bad  been  paaHd, 
and  tbe  defeodanti  bad  made  thia  aame  ckim 
of  faaving  a  contract  for  the  purchase  of  tbe 
luidi  by  reaaon  of  the  tbion  done  uader  tbe 
act  of  1879»  and  tbe  court  bad  decided  upon 
tbeir  claim  in  the  same  vay  it  has  done  In  tbia 
case*  it  Is  b^ond  Question  that  this  court  wouM 
have  no  JnnadletloD  to  review  that  decisloo  of 
the  stale  court  bowerer  erroneous  it  might  be 
regarded  by  usi 

210j  *The  case  Is  not  altered  by  tbe  fact  that 
the  state  has  passed  an  act  which  toe  defendants 
assert  impairs  tbe  obligation  of  their  contract, 
BO  long  as  the  court,  In  deciding  tbeir  case, 
holds  that  they  never  bad  a  contract  because 
tbey  never  baa  complied  with  tbe  provisions 
of  the  origtnal  statute,  and  so  long  as  it  gives 
^gment  wholly  witbont  reference  to  the  sub- 
sequent act,  and  without  upholding  or  In  any 
manoer  giving  effect  to  any  provision  tbereof. 

Whether  tbe  statute  of  1819  permitted  a  sur- 
vey to  be  adopted  from  a  survey  which  had 
previously  been  made  in  the  field,  or  whether 
n  did  not,  wu  a  case  of  oonstmcUon  of  astate 
statute  1^  tbe  state  court  It  la  not  one  of 
tboee  CBsea  where  this  court  wfll  construe  tbe 
meaning  of  a  state  statute  for  Itself.  This 
court,  even  on  writ  of  error  to  a  state  court,  wtU 
construe  for  Itself  the  meaning  of  a  statute  as 
affecting  an  alleged  contract  where  It  Is  claimed 
that  a  snbaequent  statute  passed  1^  tbe  state 
baa  impaliea  tbe  obligatloBS  of  tbe  contract  as 
claim ea  1^  tbe  party,  and  where  such  subse- 
quent statute  has  by  the  judgment  of  the  state 
murt  in  some  way  been  broufibt  loto  play  and 
effect  been  given  to  some  or  all  of  Its  provl- 
■tons.  In  such  a  case  this  court  coastrues  tbe 
contract  to  order  to  determine  whether  the 
later  statute  impairs  Its  obligation.  LoviniUs 
Gat  Co.  V.  CiUmnf  QaHigkt  Co.  116  D.  8.  683, 
087  (39:  StO.  SlSl.  This  Is  not  such  a  case. 
The  later  statute  is  not  given  effect  to  by  the 
judgment  of  the  court 

Tbe  state  of  Texas  by  the  act  of  1688  with- 
drew its  public  Istids  from  sale.  The  prior  act 
of  1879  bad  offered  them  for  sale,  whether 
Ae  act  of  1888  withdrew  them  or  not  fxmid 
bave  BO  bearing  npon  tbe  question  whether 
these  defendsDts  oad  compllea  with  the  act  of 
1879  in  relation  to  having  the  surveys  made  of 
tbe  lauds  which  they  applied  to  purchase.  If 
tbe  lands  had  not  been  withdrawn,  the  parties' 
rlgbtaln  them  would  depend  upon  whether 
th^  had  been  surveyed,  and  if  they  bad  not. 
th^  had  no  right  to  them.  Whether  thn  bad 
or  had  not  complied  with  tbe  act  of  1879  was 
not  a  Federal  question.  If  the  court  bMl  de- 
cided that  tbe  Burvev  actually  made  was  a  suf- 
220]  fldent  compliance  with  the  ect,*but  that 
defendants  obtained  no  vested  rights  In  tbe  land 
by  virtue  of  such  survey,  and  that  tbe  act  of 
1888  was  effectnal  in  withdrawlog  such  lands 
from  market,  that  decision  would  have  been 
reviewable  here,  and  in  that  case  this  court 
would  determine  for  itself  what  rights  the  par- 
ties obtained  under  the  act  of  1879,  and  whether 
by  what  tbey  had  done  tbey  bad  obtained  any 
ngbts  which  could  not  be  unfavorably  affected 
by  tbe  act  of  1888. 

It  is,  however,  urged  that  tbe  Texas  courts 
for  many  years  bad  coDStmed  the  acts  passed 
by  tbe  state  relating  to  lurveys  of  ito  public 
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lands  as  permitting  what  are  termed  "adoptive 
surveys,  i,  «.,  surveys  adopted  from  those 
which  had  once  been  made  in  tbe  field,  and 
that  tbe  act  of  1879,  in  simply  providing  for  sur- 
veys of  lands  for  which  applications  to  pur- 
chase might  be  made  left  it  lo  tbe  general  law, 
which  provided  tbe  details  and  manner  of  car- 
rvlogoataucb  survey.  Tbe  construction  of 
toe  geoml  law  which  bad  been  thoa  given  by 
tbe  courts  upon  tbe  question  of  what  was  a 
sufflcieot  survey,  it  Is  claimed,  had  become  a 
rule  of  property  which  parties  were  entitled  to 
rely  upon,  and  which  no  court  could  overturn, 
and  if  it  old  so,  a  contract  was  impaired,  and 
the  judgment  waa  reviewable  by  this  court 
Tbe  propodttoD  cannot  be  muotained  aa  a 
bade  for  giving  tbis  court  jurisdiction  upon 
writ  of  error  to  the  state  court.  It  ignores  the- 
limlts  to  our  jurisdiction  in  this  regard,  which, 
as  has  been  seen,  is  confined  to  legislslion 
which  Impairs  tbe  obligation  of  a  contract 
2f«v>  Orleant  WateriDorkt  Co.  v.  Louitiana 
Sugar  R^.  Co.  12S  C.  S.  18  [81:  6071,  and 
Central  Land  Co.  v.  LaidUv,  100  U.  S.  108- 
109j;40  L.  ed.  91-98]. 

Tbe  argument  Involves  the  ddm  tliat  juri» 
diction  exists  In  this  court  to  review  a  ]udg- 
meat  of  a  state  court  on  writ  of  error  when 
such  jurisdiction  Is  based  upon  an  alleged  im- 
pairment of  a  contract  by  reason  of  tbe  altera- 
tion by  a  stale  court  of  a  construction  there- 
tofore given  1^^  it  to  auch  contract  or  to  a 
particular  statute  or  aerlei  of  statutes  In  exist- 
ence when  tbe  contract  waa  entered  into.  Such 
a  foundation  for  our  jurlsdlcUon  does  not  ez< 
ist 

It  has  been  held  that  where  a  state  court  has 
decided  in  a  series  of  decisions  ibat  its  le^sla- 
tore  had  the  power  to  permit  municipalities  to 
issue  hoods  to  pay  their  sabscrlptlons  to  railroad 
"companies,  ana  such  bonds  bad  been  [22 1 
issued  accordingly.  If  Id  such  event  suit  were 
brought  on  the  bonds  In  a  United  States  court, 
thst  court  would  not  follow  the  decision  of  tbe 
state  court  rendered  after  the  Issuing  of  the 
bonds  and  holding  that  tbe  legislature  had  no 
power  to  permit  a  munidpali^  to  Issue  them, 
and  that  they  were  tberefore  void.  Such  ara 
tbe  cases  of  Q^ptilu  v.  Ih^uque,  68  U.  S.  1 
Wall.  175  [17:  6S0],  and  XhvgtoM  v.  Pike 
Oountjf,  101  U.  B.  677  [96: 968].  In  cases 
of  that  nature  there  is  room  for  tbe  principle 
laid  down  that  the  construction  of  astatote  and 
admlssloo  as  to  its  validity  made  by  tbe  highest 
court  of  a  state  prior  to  the  Issuing  of  any  obli- 
gations based  npon  tbe  statute,  enters  Into  and 
forms  a  part  of  tbe  contract  and  will  be  jj^ves 
effect  to  by  this  court  aa  against  a  subsequent 
changing  of  derlBloo  by  the  state  court  by 
which  auch  leeialation  might  be  held  to  be  In- 
valid. But  effect  is  given  to  it  by  this  court 
only  00  appeal  from  a  judgment  of  a  United 
States  court  and  not  from  that  of  a  state  court. 
Tbia  court  baa  no  jurisdiction  to  review  ajudg- 
ment  of  a  state  court  made  under  precisely  the 
same  circumBtancea,  although  sucb  state  court 
thereby  decided  that  tbe  state  legislation  was 
void  which  it  bad  prior  thereto  held  to  be  valid. 
It  has  no  sucb  jurisdiction,  because  of  the  ah- 
aence  of  any  legislation  Eubsequeot  to  the  Issu- 
ing of  Uie  warn  which  had  been  given  effect 
to  by  the  state  court.  Id  other  words,  we  have 
no  juiiadlctioD,  because  a  slate  court  changes 
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fU  views  Id  regard  to  the  proper  coDstructioD 
offu  state  statute,  althoagb  the  effect  of  such 
judgment  may  be  to  impair  the  value  of  what 
the  state  court  bad  before  that  held  to  be  a  valid 
contract.  When  a  case  is  brought  in  the  United 
States  court,  comity  generally  requires  of  this 
court  that  in  matters  relating  to  the  proper 
construction  of  the  laws  and  Constitution  of  its 
own  state,  this  court  sbould  follow  the  deci- 
sions of  the  statecourt;  yet  in  exceptional  cases, 
such  as  Gelpcke  and  others,  mpra,  it  la  seen 
that  this  court  has  refused  to  be  bound  by  such 
rule,  and  bas  refused  to  follow  the  later  deci- 
sions of  the  stale  court.  A  writ  of  error  bas  been 
dismissed  !□  tbis  court  (Mittiaippi  d  M.  B.  Go. 
y.McClure. 77U.  a  10  Wall.  611  [19:997]), where 
the  judgment  sought  to  be  reviewed  was  that 
222]  of  a  state  court,  holding  *that  certain 
bcmds  were  void  upon  precisely  the  same  facts 
that  this  court  In  the  Odpcke  Ckite  held  were 
valid.  There  was  no  subsequent  legislative  act 
impairing  the  obllRatloD,  and  hence  this  court 
had  no  jurisdiction  to  xeview  the  Judgment  of 
the  stale  court. 

Considerable  stress  has  been  laid  upon  the 
cane  of  Louisiana  v.  PiUbury,  105  U.  S.  27B 
f26 :  1090],  as  an  authority  for  the  pioposilion 
that  Ibis  court  bas  jurisdictloD  even  tbougb 
the  judgment  of  ibe  state  court  gives  no  effect 
to  the  subsequent  slate  legislation,  and  also  for 
the  proposition  that  the  obligaUoa  of  a  con- 
tract may  be  impaired  by  a  change  in  the 
construction  given  to  it  by  the  courts  of  estate, 
«nd  that  a  Federal  qaestioo  tinder  the  contract 
Impairment  clause  of  the  Constitution  is  thus 
presented  which  may  be  reviewed  In  this 
court.  It  is  stated  that  the  supreme  court  of 
Louisiana  in  that  case  confined  its  decision  to 
tbe  unconstitutionality  of  the  act  of  1862,  un- 
der which  the  bonds  were  issued,  and  that  its 
judgment  proceeded  wholly  without  reference 
to  uie  aubsiequent  acts  of  the  legislature  which 
were  claimea  to  impair  the  oblTsrations  of  the 
contract  baaed  upon  the  act  of  1852;  and  it  is 
argued  that  unless  a  Federal  questiou  were 
presented,  even  where  no  effect  was  given  to 
subsequent  legislation,  or  by  the  fact  that  the 
stale  court,  in  holding  the  act  of  I8''i3  uncon- 
■titutioufil,  varied  from  its  former  decisions  in 
that  regard  and  thereby  impaired  tbe  obliga- 
tion of  a  contract,  this  court  would  bave  bad 
no  jurisdiction  to  hear  and  decide  the  case  as 
It  did.  A  portion  of  tbe  opinion  of  one  of  tbe 
judges  of  the  supreme  court  of  Louisiana  ia 
quoted,  in  which  it  Is  staled  that  they  find  it 
unnecessary  to  pass  upon  tbe  subsequent 
statute  which  was  alleged  to  have  Impaired 
the  contract  of  18S3.  because  the  views  which 
bad  already  been  expressed  declaring  the  act 
of  under  which  tbe  bonds  were  issued, 
unconstitutional,  were  sufficient  to  dispose  of 
tbe  case.  An  examination  of  the  record  in 
that  case  shows  neither  proposition  for  which 
It  la  cited  la  therein  decided. 

When  tbe  case  was  brought  to  thb  court  by 
writ  of  error,  a  motion  was  made  to  dismiss 
the  writ  on  the  ground  that  the  case  was  de- 
cided by  the  slate  court  upon  a  question  of  state 
223]*lawand  without  reference  to  anystatute 
wblcb  plaintiffs  in  error  alleged  Impaired  their 
contract.  Tbe  decision  of  tbe  motion  was 
postponed  to  the  argument  upon  tbe  merits, 
«nd  upon  that  argument  counsel  for  pldnttffs 
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in  error,  clearly  recognlzlDg  the  necessity  they 
were  under  of  ■howtng  that  the  slate  court 
did  give  effect  to  the  subsequent  legislation  in 
order  to  show  tbe  existence  of  a  Federal  ques- 
tion, claimed  that  It  appeared  in  that  record 
that  no  judgment  could  have  been  given  for 
the  defendant  In  error  in  tbe  court  below  with- 
out necessarily  giving  effect  to  some  of  me  sub- 
sequent legislation, and  theylclaimed  that  an  ex- 
amination of  the  whole  record  would  show 
waxHx  fact ,  notwitbstandlng  tbe  statement  con- 
tained In  one  of  tbe  opinions  of  the  state  court, 
already  alluded  to.  Tfaey  also  alleged  there 
was  no  question,  of  state  law  passed  on  by  the 
court  below  sufflciently  broad  to  bave  sustained 
the  decision  without  passlne  on  this  Fed- 
eral question,  Tbe  argumentln  favor  of  tbe 
jurisdiction,  as  thus  placed  by  tbe  counsel  for 
tbe  plalntifEs  In  error,  seems  to  bave  been  sitf* 
ficient  to  convince  the  court,  for  in  iu  opinion 
the  question  of  jurisdiction  is  not  adverted  to 
in  any  way  and  is  assumed  to  exist.  Of 
course,  having  jurisdiction  to  review  tbe  state 
court  io  regard  to  tbia  Federal  question,  it 
then  became  proper  for  this  court  to  determine 
for  itself  what  was  tbe  contract  and  whether 
it  bad  been  Impaired  by  any  subsequent  legis- 
lation of  tbe  stale.  In  determining  what  the 
contract  was.  the  opinion  cites  many  cases  In 
the  state  court  wblcb  had  been  decided  regard- 
log  tbe  Constitution  of  that  state  of  1845, 
which  was  in  existence  at  the  time  the  act  of 
\9IS&  was  passed;  and  It  was  slated  that  tbe  ex- 
position made  by  theoonrts  of  the  state  Id  re- 
gard to  Its  Constitution  or  laws  in  existence  at 
the  time  when  the  obligations  were  issued 
under  them  was  to  be  treated  as  a  part  of  the 
contract  and  formed  a  basis  for  detennlaiDg 
what  that  contract  was. 

There  is  no  decision  la  tbe  case  which  gives 
tbe  least  support  to  the  proportion  that  juris- 
diction exists  Id  this  court  to  review  on  writ  of 
error  to  a  state  court.  Its  holding  as  to  what  the 
contract  was  ^midy  because  it  had  changed  its 
construction  ^thereof,  nor  that  tbe  [224 
obligation  of  a  contract  may  be  impaired  within 
tbe  contract  clause  of  a  Federal  Constitu- 
tion, unless  there  bas  been  some  subsequent 
act  of  the  legislative  branch  of  the  govern* 
ment  to  which  effect  has  been  given  by  the 
judgment  of  the  state  court.  Tbe  case  may 
therefore  be  regarded  ss  In  entire  harmony 
with  tbe  later  cases  on  tbe  subject  mentioned 
in  New  Orleaiu  Waterteorkt  Oo.  v.  Louinana 
Sugar  B/ef.  Co.  126  U.  S.  18  [81:607],  and 
Central  Land  Co.  v.  Ui^.  169  U.  8.  lOfr- 
109  [40  L.  ed.  91-M].  Tbe  opinion  proceeds 
upon  the  assamptioD  that  effect  had  been  given 
to  tbis  Bubseouent  legiolatton,  and  it  proves 
that  such  legislation  impaired  the  contract  as 
construed  here. 

This  case,  however.  Is  not  Id  Its  fscts  wltblo 
the  claim  made  by  the  counsel  for  the  plalo- 
tlffs  in  error.  Id  tbts  case  there  has  Id  truth 
been  no  change  In  the  construction  of  the  state 
statute  regaraing  what  constitutes  a  suffident 
survey  under  its  provirions  as  claimed  by  coon* 
sel.  The  sales  act  of  1879  provided  that  sor- 
veya  should  be  made,  snd  at  that  time  it  Is 
said  a  statute  wss  in  force  which  provided  for 
making  surveys  of  public  lands  as  follows: 

"Sec.  19.  The  surveyors  shsll  make  oath 
before  tbe  respective  commlsiioDers,  iruly  and 
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fihhfully  to  discharge  tbe  duties  of  tbeir 

-Sec.  SO.  Tbe  course  o(  the  Iloea  shall  be 
determined  by  the  magnetlo  needle,  and  care 
shall  be  taken  to  deterailne  Ua  Tariationa  from 
the  pole  In  the  district  where  the  aurveys  are 
made. 

"Sec.  21.  Tbe  surveys  shall  be  made  with 
neat  caution,  with  metallic  cfaalDS  made  for 
uie  porpoee,  and  care  shall  be  taken  that  the 
place  of  beglDDiog  the  survey  of  each  parcel 
of  land  be  establuhed  with  (^rtainty,  taking 
tbe  bearing  and  distance  of  two  permanent 
oMeeta  at  kaat.**  I  Baylea,  Early  Laws,  100. 

Under  that  act  and  acts  similar  thereto  tbe  bu- 
preme  court  of  Texas,  ashasbeeo  stated,  had  for 
Buny  years  recognized  the  adoption  of  surveys 
previously  made  aa  being  a  legal  surrey  within 
tbe  spirit  of  those  laws.  These  surveys  were, 
however,  not  made  under  the  {oovialtHis  of  tbe 
act  just  quoted.  Soon  after  the  passage  of  the 
act  of  lE^.  and  fn  tbat  same  year,  tbe  Revised 
225]  Statntee  of  Tezaa  were  adopted,  *art. 
3906  of  which  has  already  been  given  in 
the  above  statement  of  facts,  and  subd.  6 
of  tbat  article  may  be  here  again  set  forth.  It 
reads  that  "the  correctness  of  Uie  antvey  and 
tbat  It  was  made  according  to  law  abaJl  be  cer- 
tified to  offldally  by  tbe  surveyor  who  made 
tbe  same,  and  aw0  mitsueh  ruroey  not  actually 
made  in  iKefeld,  and  that  tbe  field  notes  have 
been  duly  recorded,  giring  the  book  and 
page."  Thus  it  will  be  seen  that  the  old  law 
had  been  altered  at  least  three  years  previous 
to  the  application  for  the  purchase  of  these 
landa  made  by  tbe  defendants,  and  the  court 
of  civil  appeals  of  Texas  In  this  case  has  stated 
in  tbe  course  of  its  oMoion  with  reference  to 
g  3906  as  follows:  "We  think  the  principal 
object  of  the  legislature  In  requiring  such 
Btricinesa  In  tbe  certificate  to  be  made  bv  the 
surveyor  was  to  correct  the  abuse  to  which  the 
previona  law  had  been  aubjeeted,  as  above  in- 
dicated, and  we  think  It  must  be  conceded,  if 
the  legislature  bad  the  power  to  condemn  what 
is  commonly  known  as  an  office  survey  or  office 
work,  and  to  require  its  officer,  before  parilng 
with  the  public  lands  of  the  state,  to  have  tbe 
■orvey  actually  done  in  the  field;  it  basdooeso 
by  the  passage  of  this  statute."  Tbe  plaintiffs 
hi  error  claim,  however,  tbat  the  Herised  Stat- 
utes were  but  a  simple  revisioD  of  tbe  laws  of 
Texas,  not  meant  to  work  any  change  therein, 
and  tbat  the  different  language  in  which  this 
article  is  couched  from  that  existing  In  the  for- 
mer law  ought  to  be  regarded  as  working  no 
alteration  in  tbe  meaning  of  tbe  law.  and  that 
It  sboold  be  construed  In  the  same  manner 
tbe  law  whose  place  it  took.  Whether  this  ar- 
ticle in  question  was  or  was  not  a  mere  revl- 
iioD  and  cootinnatioD  of  existing  law,  and 
whether  the  chaoged  phraseology  properly 
called  for  a  change  of  construction,  were  ques- 
tions entirely  for  the  state  court  to  determine. 
The  state  court,  while  acknowledging  that  un- 
der the  old  law  u  adoptive  aurrey  was  good, 
held  thmt  tinder  the  new  law  a  surrey  In  the 
Add  was  necessary.  This  is  no  change  of  con- 
struction of  the  same  act,  and  cannot,  there- 
fore, form  a  basis  for  tbe  argument  of  counsel 
for  plaintiffs  in  error,  that  a  change  of  con- 
struction of  tbe  same  statnte  may  work  an 
Impairment  of  the  obllgatkHia  of  ue  contract 
Itt  U.S. 


*so  that  a  judgment  of  tbe  state  comt  [220 
tberran  may  be  reviewable  here.  Tbe  court  ia 
under  no  obligation  to  put  the  same  construction 
upon  a  later  statute  that  it  has  placed  upon  an 
earlier  one,  though  tbe  language  of  the  two 
may  be  similar.  Wood  v.  Brady^  150  U.  S.  18 
[87:  9611.  But  it  Is  unnecessary  todwellnpon 
this  difference  between  tbe  two  statutes,  be- 
cause, under  such  circumstances  as  exist  In 
this  case,  tbe  decision  of  tbe  state  court  regard- 
ing it  is  not  roTlewable  here  on  a  writ  of  error 
to  that  court. 

We  have  thus  far  treated  tbta  ease  as  if  tbe 
sole  question  aiislnir  in  it  were  not  of  a  Fed- 
eral nature.  It  wul  be  seen,  however,  that 
certain  tenders  were  made  to  the  treasurer  of 
tbe  state  of  Texas  Id  payment  for  lands  claimed 
by  tbe  defendants  to  have  been  purchased  by 
tfaem,  and  some  of  those  tenders  were  held  by 
the  trial  court  to  have  been  insufflcient,  be* 
cause  Oiey  indndcd  tenders  of  payment  for 
some  lands  where  the  surveys  had  been  made 
after  the  pa!>sage  of  tbe  act  of  ld88  repealing 
the  act  of  1870,  as  well  as  for  surveys  made  be- 
fore tbat  time,  and  tbe  defendanla  did  not  sepa- 
rate or  offer  to  separate  in  tbeir  tenders  the  sur- 
veys made  before  the  repeal  from  those  made 
after,  and  there  was  consequently,  as  the  tri^ 
court  held,  no  legal  tender  for  any  of  the  sur- 
veys, and  upon  these  facts  the  court  founded  a 
conclusiou  of  law  {No.  4),  which  is  as  follows: 
"Bacon  and  Graves  have  never  paid  or  offered 
to  pay  for  said  land  until  long  after  tbe  expira- 
tion of  the  time  allowed  and  required  by  law. 
Tbe  purported  surveys  of  many  of  tbe  aections 
of  the  land  for  which  they  tendered  p^ment 
on  Hay  10, 1883,  were  made  after  tbe  50  cent 
act  was  repealed,  and  Bacon  and  Graves  did 
not  separate  or  offer  to  separate  in  their  tender 
tbe  surveys  made  before  the  repeal  from  those 
made  after,  and  there  was  consequently  no  le- 
gal lender."  Tbat  was  one  of  five  different 
grounds  upon  which  the  trial  court  held  that 
tbe  defendants  had  not  complied  with  the  law 
and  were  not  entitled  to  purcbaw*  the  lands  in 
question.  This  particular  finding  isln  no  war 
dependent  upon  the  others,  and  they  are  all 
entirely  separate  and  distinct  from  one  another. 
The  finding  No.  2,  that  "they  did  not  comply 
with  the  law  t»  having  tbe  lands  aurveyeo, 
*a9  was  required  by  law,  and  therefore  [227 
could  not  purchase  it,"  is  distinct  and  separata 
ground  for  the  judgment  of  tbe  court  to  rest 
upon  to  the  aame  extent  as  if  none  other  had 
been  stated,  and  It  is  entirely  sufficientln  Hnelf 
upon  which  to  rest  the  judgment. 

If  tbe  4tb  finding  above  set  forth  had  alone 
been  made  by  tbe  court  below,  tbiscourt,  upon 
writ  of  error,  would  bate  had 'jurisdiction  to 
rerlew  tbe  whole  question,  because  1^  tbat 
finding  some  effect  u  given  to  the  subbequent 
act  of  the  legislature  which  It  is  claimed  Im- 
paired tbe  obligation  of  defeudant's  alleged 
contract  with  the  state;  but  where  there  are 
two  grounds  for  the  judgment  of  the  state 
court,  one  onfy  of  which  Involves  a  Federal 
question,  and  tbe  other  is  broad  enough  to 
maintalu  the  judgment  sought  to  be  reviewed, 
it  Is  DOW  settled  tbat  this  court  will  not  look 
Into  tbe  Federal  question,  inasmuch  as  there 
la  another  ground  upon  which  the  judgment 
can  rest  and  It  will  dismiss  the  writ  for  that 
reason.   Bk&Hm  t.  BMu,  160      B.  801  [87: 
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1111],  lathe  roane  of  the  opinion  in  tbat 
cose,  Tvliicb  wu  dellTered  m  Mr.  Jttttiee 
Sblrafi.  thp  case  of  Beaupri  v.  Nopei.  188  U.  8. 
897.  401  [37:  901,  992],  fa  dted,  and  the  opio- 
km  io  the  latter  case  cootalnt  tfae  followiog 
statement:  "Whether  the  atate  court  so  in ter- 
preted  the  territorial  atatute  aa  to  dt  oy  auch 
writ  to  plaintiffs  io  error  we  need  not  inquire, 
for  it  proceeds  in  part  upon  another  ana  dis- 
tinct ground,  notiDvolTiaga  Federal  question, 
and  aufBdent  in  itadf  to  maintain  the  judg- 
ment without  reference  to  tbat  queatlon."  The 
opinion,  after  atating  what  that  ground  was, 
tbiiscnnttnuea:  "That  view  does  not  iovolTe 
a  Federal  question;  wbelber  sound  or  not,  we 
do  not  inquire.  It  is  broad  enough  In  itaelf  to 
support  the  final  judgment  without  reference 
to  tbe  Federal  qnestioD.'* 

In  Rvtlnnd  R  Co.  t.  Central  Vermont  R. 
Co.  159  U.  S.  680  [40:  2841.  It  is  stated  "that 
where  a  state  court,  io  rendering  a  jud^ent. 
decides  a  Federal  question,  and  also  decidea 
against  tbe  plaintiff  In  error  upon  an  inde- 
pendent ground,  not  involviug  a  Federal  ques- 
tion, and  broad  enough  to  support  tbe  judg- 
ment, tbta  court  will  dismiss  Uie  writ  of  error 
without  considering  tbe  Federal  question." 
2281  To  same  effect  are  QiaU  •v.  SUnehfidd, 
m  U.  8.  658,  660  [40:  295,  2961,  and  Seneca 
2faUon  t.  Ohriitj/.  162  U.  S.  288  [40i  9701. 

In  Bucb  caws  as  this  It  has  sometimes  "been 
tbe  practice  of  this  court  to  afSrm  the  judg- 
ment and  sometimes  to  dismiss  the  writ.  "An 
uaminatioo  of  our  records  will  abow  that  in 
■ome  cases  this  court  baa  affirmed  tbe  judg- 
ment of  tbe  court  below  and  sometimes  baa 
dismissed  tbe  writ  of  error.  This  discrepancy 
may  have  originated  In  a  difference  of  Tiewa 
as  to  the  precise  scope  of  the  queatloos  pre- 
sented. However  that  may  be.  we  think  that 
when  we  find  it  unnecessary  to  decide  any 
Federal  question,  and  tbat  when  tbe  state  court 
has  baaed  its  decision  on  a  local  or  atate  ques- 
tion, our  logical  course  ia  to  dismiss  tbe 
writ."  Eustit  y.  Bollet,  tupra.  Accordingly, 
tbe  judgment  In  tbe  case  last  cited  was  one  of 
dIsmlasaL  Tbe  same  judgment  was  given  in 
the  two  caaea  Id  169  U.  S.  (Ilutland  R  Co.  v. 
Central  Vermont  B.  Co.  vad  QUtk  T.  Stineh- 
field),  and  also  in  tbe  very  latest  case  on  tbe 
subject,  that  of  Seneea  Ha^m  r.  Okrittit, 
m  U.  8.  268  [40:  970]. 

Tbe  proper  judgment  In  this  case  should 
ttierefore  be  one  of  dismissal,  and  ths  wit  it 
meeordinfflp  diemimed. 


WONG  WINO,  Lbb  Pot.  Lkb  Ton  Toko. 
and  Chan  Wab  Doho.  Apple., 

V. 

UNITED  STATES. 
(8eeB.aileportflr^  ed.8»4IU 

JmpritonmaU  pf  Ohineae  perton»—diu  proeeat 
ef  tow. 

L  XmprisoDmentofChtnesepenonaatbardlabor 
under  the  act  of  ConrreM  of  M»r  A,  1802,  ordered 
by  Jadgment  of  a  oommtaHoner  wlttaont  trial 


Nora.— ^ttowftat  tschw  proeeMctf  laiB,aeeD0t« 
to  PeaisoD  T.  TewdaU,  M:  m 
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\sf  Jarr,  la  In  Tlolatlon  of  tbe  constltntlODal 
Tlslona  as  to  presentment  ae  Indictment  of  a 
trend  jarr  to  rase  of  aDtDfamousertme,  and  as 
to  doe  process  of  law. 
&  Aliens  within  tbe  territory  of  tbe  UDltml  Btatn 
are  entitled  to  tbe  protection  of  tbo  Sth  and  Sth 
Amendments  of  tbe  Vederal  Oonstltutton  ncn- 
latliv  prooedure  in  orlmioal  eases. 

[No.  204.] 

Arffued  April  I,  t,  1896.    Decided  Mag 18,1896. 

APPEAL  from  a  judgment  of  the  Circuit 
Court  of  the  United  estates  for  the  Eastern 
District  of  Michigan  discharging  a  writ  of 
habeas  corpus  and  remanding  Wong  Wlng«< 
al.  to  tbe  ctutody  of  the  superintendeut  of 
the  Detroit  House  of  Correction  to  serve  out  a 
sentence  Imposed  by  a  commissioner  of  a  cir- 
cult  court  of  tbe  United  States,  Hetterted,  and 
cause  remaaded  for  further  proceedlnga. 

Statement  by  Hr,  Justice  Shirsba: 
*0n  July  16. 1602.  Wone  Wing.  Lee  {229 
Poy.Lee  Too  Tong,  and  Chan  Wao  Dongwere 
brought  before  John  GrnTes,  a  commissioner 
of  the  circuit  court  of  tbe  United  States  for  tbe 
eastcra  district  of  Ulcblgao,  \iy  rirtue  of  a 
warrant  laaued  upon  the  complaint  of  T.  X. 
McDonough,  deputy  collector  of  customs, 
upon  a  charge  of  being  Chlneae  persons  unlaw- 
fully within  tbe  United  States  and  not  entitled 
to  remain  within  the  same.  The  commissioner 
found  tbat  said  persons  were  cmlawfully  within 
the  United  States  and  not  entitled  to  remain 
witbla  the  aame,  and  be  adjudged  that  they 
be  imprisoned  at  bard  labor  at  and  in  tbe  De- 
troit House  of  Correction  for  a  period  of  aixty 
days  from  and  including  the  uay  of  commit- 
ment, Bud  tbat  at  the  expiration  of  said  time 
they  be  removed  from  tbe  United  Statea  to 
Cbbia. 

A  Writ  of  habeas  corpus  was  sued  out  of  tbe 
circuit  conrt  of  tbe  United  Statea,  directed  to 
Joseph  Nicholson,  superintendent  of  tbe  Detroit 
House  of  Correction,  alleging  that  said  persons 
were  by  him  unlawfully  detalDetl;  the  super- 
iotcndent  made  a  return  setting  up  tbe  action 
of  the  commisitioner;  and,  after  argument,  the 
writ  of  habeas  corpus  was  discharged,  and  the 

Sriaonera  were  remanded  to  tbe  custody  of  said 
ricbolsoD,  to  serve  out  tbeir  <n4gtDal  seDtence. 
From  this  decUon  an  a^wal  was  taken  to  this 
court 

Metare.  Frajik  H.  Oanfldd  and  Awbviol 

W.  JfiddiM  for  appellanti. 
Mr.  J.  at  DlekiiiMHi.  Asristant  Attorn^ 

General,  for  appellee. 

Hr.  Justice  SUru  deUvered  the  <^idoD  of 

tbe  court: 

By  tbe  act  of  September  18, 1886  (25  Stat,  at  L. 
479.  §  18),lt  was  provided  as  follows:  "That  any 
Chinese  person  or  person  of  Chioese  descent 
found  unlawfully  in  the  United  Stales  or  lia 
territories  may  be  arrested  upon  a  warrant  la- 
sued  upon  a  complaint  underoath,  filed  by  any 
party  on  behalf  of  tbe  United  Slates,  hv  any 
justice.  *Judge,  or  commissioner  of  any  [230 
United  States  court,  returnable  before  any  jus- 
Uce,judge.  or  commissioner  of  a  United  States 
court,  or  before  any  United  Statea  court,  and 
when  conTlcted.  upon  a  hearing,  and  found 
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and  adjudged  to  be  one  oof  lawfully  entitled 
to  be  or  remaio  Id  the  United  States,  auch  per- 
■OD  Bhall  be  remoTed  from  the  United  States  to 
the  couDtr?  whence  became." 

The  act  of  October  1. 1888(25SUt.  at  L.  604. 
ft  Ik  was  Id  the  foUowlDg  terms:  "Tbatfrom 
and  after  the  passage  of  this  act  it  shall  be  un- 
lawful for  any  Chinese  laborer  who  shall  at 
waj  time  heretofore  have  been,  or  who  may 
now  or  hereafter  be,  a  resident  wlibia  tbe 
Uolied  Stales,  and  who  aball  have  departed, 
or  sbidl  depart,  therefrom,  aud  shall  not  have 
teturned  before  the  paswge  of  this  act,  to  re- 
turn to  or  xemaiD  in  the  united  States." 

Tbe  validUy  of  these  acts  was  assailed  be- 
cause they  were  alleged  to  be  in  cooflict  with 
existfog  treaties  between  tbe  United  States  and 
China,  and  because  to  deport  a  Chinaman  who 
had.  under  previous  laws,  a  right  to  relum  to 
the  United  States,  was  a  punishment  which 
coutd  not  be  Inflicted  except  by  judicial  sen- 
tence. 

But  these  contentions  were  orerruled  and 
the  validity  of  the  legislation  sustained  by  this 
court  in  the  case  of  Ohae  Ohan  Pingy.  United 
States  {"Chintu  Bxdtmon  Cat^')  180 U,  S.  681 
[8S:  1069].  In  this  esse  it  was  held,  in  an 
elaborate  decision  by  Hr.  Justice  Field,  that 
tbe  act  excluding  Chinese  laborers  from 
tbe  Uoiied  States  was  a  constltutkmal  exercise 
of  If^iislative  power;  that,  so  far  as  It  conflicted 
witli  existing  treaties  between  the  United 
States  and  China,  it  operated  to  that  extent  to 
abrogate  them  as  p«rt  of  tbe  municipal  law 
of  tbe  United  States;  and  that  a  right  con- 
ferred upon  a  Chinese  laborer,  by  a  certificate 
issued  in  pursuance  of  previous  laws,  to  return 
to  the  United  States,  could  be  taken  away  by  a 
subsequent  act  of  Congress. 

Od  May  6,  1802.  by  an  act  of  that  date  (37 
Stat,  at  L.  26),  Congress  enacted  that  all  laws 
then  In  force  prohibiting  and  regulating  tbe 
coming  Into  this  country  of  Chinese  persons 
and  persons  of  Chinese  descent  should  be  con- 
tiooed  in  force  for  a  period  of  ten  years  from 
23 1 J  the  passage  of  tbe  act  Tbe  0th  *8ectlon 
of  tbe  act  was,  in  part  In  tbe  following  terms: 
"And  It  shall  bethedutyof  all  Chinese  laborers 
within  tbe  limits  of  the  Untied  States  at  tbe 
time  of  tbe  passage  of  this  act,  and  who  are 
eotilled  to  lemafn  in  the  United  States,  to 
apply  to  tbe  collector  of  Internal  rerenne  of 
their  respectlTe  districts,  within  one  year  after 
the  passage  of  this  act.  for  a  certiflcate  of  resi- 
dence, and  any  Chinese  laborer,  within  tbe 
limits  of  tbe  United  States,  who  shall  neglect, 
fail,  or  refuse  to  comply  with  tbe  proTisIons  of 
this  act,  or  who,  after  one  year  from  the  pass- 
age hereof,  shall  be  found  witbin  tbe  jurlsdic- 
Iton  of  tbe  United  Stales  without  such  cerilfl- 
cate  of  residence,  shall  be  deemed  and  adjud 
to  be  unlawfully  within  the  United  States,  and 
may  be  arrested  by  any  United  SUtes  customs 
offlcial,  collector  of  internal  revenue  or  bis 
deputies.  United  States  marshal  or  his  deputies, 
and  taken  before  a  United  States  Judge,  whose 
du^  It  aball  be  to  order  that  be  be  deported 
tnm  tb*  United  SUtas  as  heidnbefoie  pro- 
vided." 

Aj  against  the  validity  of  tbis  section,  It  was 
contended  that  whatever  might  be  true  as  to 
tbe  power  oS  tbe  United  Sutes  to  exclude 
aliens,  yet  then  was  no  powv  to  banish  such 
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aliens  who  had  been  permitted  to  become  resi- 
dents, and,  that.  If  such  power  did  exist,  it  was 
in  tbe  nature  of  a  punishment,  and  could  only 
be  lawfully  exercised  after  a  judicial  trial. 

But  this  court  held.  In  tbe  case  of  Fang  Tut 
Ting  V.  mUed  Stata,  140  U.  S.  698  [87:  005j, 
that  the  right  to  exclude  or  to  expel  aliens,  or 
any  doss  of  aliens,  absolutely  or  upon  certain 
conditions,  in  war  or  in  peace.  Is  an  InhereotaDd 
lualienable  right  of  every  sovereign  and  inde- 
pendent nation;  that  the  power  ofCongress  to 
expel,  like  the  power  to  delude,  alieD»  or  any 
class  of  aliens  from  the  conotry  maj  be  exer- 
cised entirely  through  executive  officers;  and 
that  the  said  6th  sectioa  of  the  act  of  May  5, 
1893,  was  const ituilooal  and  valid. 

The  act  of  August  18,  1894  (38  Stat  at  T^. 
800),  made  provisions  for  expenses  of  returning 
to  China  all  Chinese  persons  found  to  be  un- 
lawfully in  tbe  United  States,  Including  tbe  cost 
of  ImprisoomeDtand  actual  expense  of  convey- 
ance bf  Chinese  persons  to  the  frontier  or  sea- 
board for  deportation,  ^nd  contained  the[ji32 
following  enactment:  "In  every  case  where 
an  alien  is  excluded  from  admission  into  the 
United  States  under  any  law  or  treaty  now 
existing  or  hereafter  made,  tbe  decision  of  the 
appropriate  Immigration  or  customs  officers,  if 
adverse  to  the  aamtasiuQ  of  such  alien,  shall 
be  final  unless  reversed  on  appeal  to  tiie  Secre- 
tary of  tbe  Treasury." 

One  Lem  Moon  Sing,  a  person  of  tbe  Chinese 
race,  who  claimed  to  have  had  a  permanent 
domicll  in  the  United  States,  and  to  have  car- 
ried on  business  therein  as  a  merchant  before 
tbe  psssage  of  the  act  of  August  18,  1894.  and 
to  have  gone  on  a  temporary  visit  to  his  native 
land  witn  the  intention  of  returning  and  con- 
tinuing his  residence  In  the  United  Slates— 
during  which  temporary  absence  Id  tbe  said 
act  was  passed— was,  od  bis  return,  prevented 
from  landing,  and  was  conflned  and  restrained 
of  his  liberty  by  tbe  collector  of  the  port  of 
San  Francisco.  He  filed  in  the  district  court 
of  the  United  Slates  for  the  northern  district 
of  California  a  petition  for  a  writ  of  habeas 
corpus,  wherein  be  alleged  that  he  had  not 
been  apprehended  and  was  not  delaioed  by 
virtue  of  tbe  judgment,  order,  decree,  or  other 
judiclsl  process  of  any  court,  or  under  any  writ  . 
or  warrant,  but  under  tbe  authority  alleged  to 
have  been  given  to  the  collector  of  the  port  of 
San  Franeiecn  by  the  act  of  August  1H,  1894. 
and  that  bis  detention  was  without  jurisdiction 
and  without  due  process  of  law,  and  agaiast 
his  rights  under  the  Conatiiutioo  and  laws  of 
the  Uoited  States.  Tbe  writ  of  habeas  corpus 
was  denied  by  the  court  below,  aad  from  this 
judgment  an  appeal  was  prosecuted  to  this 
court 

The  (intention  on  behalf  of  tbe  appellant  In 
the  case  was  thus  stated  by  Mr.  Justice 
Harlan,  who  delivered  the  opinion  of  tbe 
court: 

"The  conieotloD  Is  that  while,  genernlly 
speaking.  Immigration  officers  have  Jurisdic- 
tion under  the  statute  to  exclude  an  alien  who 
Is  not  entitled  under  some  statute  or  treaty  to 
come  into  tbe  United  States,  yet  if  the  alien  Is 
entitled,  of  right,  by  some  law  or  treaty,  to 
enter  this  county,  but  is,  nevertheless,  ex- 
cluded Inr  tucb  officers,  tbe  latter  exceed  their 
jorlsdlctlon,  and  their  Illegal  aotlu.  If  it 
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233]  results  Id  restratDlng  *tbe  ilien  of  hts 
liberty,  presentB  a  judtcial  qaestloo  for  the  de- 
cisioD  of  wbich  the  courts  mayiotenrene  apoo 
ft  writ  of  h^aeaa  corpus." 
In  crmsideriog  tbls  position  tbe  court  said: 
"  Tbat  view, If  sustained,  would  bring  into 
the  courts  every  case  of  an  alien  who  claimed 
the  riebt  to  come  into  tbe  United  States  under 
some  Taw  or  treaty,  but  was  prevented  from 
doing  so  by  the  executive  branch  of  tbe  gov- 
cmment.  This  would  defeat  the  maDifest 
purpose  of  Coogreas  in  commtttiDg  to  subordi- 
nate immigration  officers  and  to  tbe  Secretary 
of  the  Treasury  exclusive  authority  to  deter- 
mine  whether  a  particular  alien  seeking  admls- 
sloD  into  tbii  country  belongs  to  the  class  en- 
titled by  some  law  or  trea^  to  come  into 
tbe  coiiDtry,  or  to  a  class  forbidden  to  enter  tbe 
United  States.  Under  tbat  interpretation  of 
tiie  act  of  1894  the  provision  that  tbe  decision 
of  the  appropriate  immigration  or  custom  offi- 
cers Bboold  be  final,  unleai  reversed  on  appeal 
to  the  Secretary  of  the  Treanuy,  would  be  of 
no  practical  value. 

"Tbe  power  of  Congress  to  exclude  aliens 
altogether  from  tbe  United  States,  or  to  pre- 
scribe tbe  tenu  and  condltlou  apoo 
which  th^  may  come  to  tbia  country,  and  to 
have  its  declared  policy  in  that  regard  enforced 
exclusively  through  executive  officers,  without 
judicial  intervention,  is  settled  by  our  previous 
adjudications. " 

Accordingly  tbe  Jodgmeot  of  tbe  court  below 
denying  the  applioitlwi  for  the  writ  of  habeas 
oorpiis  was  amrmed.  Lem  Mom  Sing  v. 
Upitfd  StaUa,  15fl  U.  S.  688  [89: 1082]. 

Tbe  present  appeal  presents  adifferent  ques- 
tion from  tbuse  heretofore  determined.  It  is 
claimed  that,  even'if  it  be  competent  for  Con- 
gress to  prevent  aliens  from  coming  into  tbe 
country,  or  (o  provide  for  tbe  deportation  of 
those  unlawfully  witbln  its  borders,  and  to 
submit  tbe  enforcement  of  tbe  provtaions  of 
such  laws  to  executive  officers,  yet  tbe  4tb  sec- 
tion of  the  act  of  1892,  which  provides  tbat 
"  any  such  Chinese  person  or  person  of 
Chinese  descent  convlctei)  and  adjudged  to  be 
not  lawfully  entitled  to  be  or  remain  In  the 
United  States,  shall  be  imprisoned  at  hard  labor 
,for  a  period  not  exceeding  oneyear,  and  tbeie- 
234]  after  removed  from  the  United  'States," 
Inflicts  an  infamoaa  punishment,  and  hence 
conflicts  with  the  Stfa  and  6tb  Amendments  of 
the  Constitution,  which  declare  tbat  no  person 
shall  be  held  to  answer  for  a  capital  or  other- 
wise infamous  crime,  unless  on  a  presentment 
or  Indictment  of  a  grand  jury,  ana  tbat  In  all 
criminttl  prosecutions  tbe  accused  shall  enjoy 
tbe  right  to  a  speedy  and  public  trial,  by  an 
Impartial  jury  of  the  state  and  district  wherein 
the  crime  shall  have  been  committed. 

It  is  argued  tbat,  aa  this  court  has  held,  in 
BxparU  WtJlwn.  114  U.  8.  417  [29:89],  and  in 
"        -  -  -  ^U.S.848[39:r 
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tbat  no  person  ran  be  held  to  answer,  without 
presentment  or  indictment  by  a  grand  juiy,  for 
any  crime  for  which  an  infamous  puttlsbmeot 
may  be  imposed  by  the  court,  and  that  impris- 
onment at  bard  laoor  for  a  term  of  years  u  an 
infamous  punishment,  the  detention  of  the 
present  appellants  in  the  House  of  Correction 
at  Detroit,  at  bard  labor  for  a  period  of  sixty 
days,  witboat  luvlng  been  sentenced  tbexeto 
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upon  an  Indictment  by  a  grand  Jury  and  a 
trial  by  a  jnzy.  Is  illegal  and  witboat  jorisdlo- 

Uon. 

On  the  other  hand,  it  Is  contended  on  behalf 
of  tbe  government  that  ft  baa  never  been  de- 
cided by  this  court  that  In  all  cases  where  tbe 
punishment  may  be  conflnouent  at  bard  labor 
the  crime  is  Infamous,  and  many  eases  are  dted 
from  tbe  reports  of  the  state  supreme  courti^ 
where  the  constitutionality  of  statatea  provid- 
ing for  summery  prooeediogs,  without  a  jury 
triaL  for  the  punishment  by  fmprisoDment  at 
hard  labor  of  vagrants  and  disorderly  persona 
has  been  upheld.  These  courts  have  held  that 
tbe  constitutional  guaranties  refer  to  such 
crimes  and  misdemeanors  as  have,  by  tbe  regu- 
lar course  of  tbe  law  and  tbe  established  modes 
of  procedure,  been  tbe  subject  of  trial  1^  joiy, 
and  that  ihey  do  not  embrace  every  species  of 
accusation  involving  penal  consequences.  It 
Is  urged  tbat  the  offense  of  being  and  remaining 
unlawfully  within  the  limits  of  tbe  United 
States  by  an  alien  is  a  political  offense,  and  Is 
not  within  the  common-law  cases  triable  only 
by  a  jury,  and  that  the  Constitution  does  not 
apply  to  such  a  case. 

The  Chinese  exdoslon  acts  operate  upon  two 
classes,— one  'consisting  of  those  who  [235 
came  Into  the  country  with  its  consent,  the  other 
of  those  wfao  have  come  into  the  United  States 
without  their  consent  and  in  disregard  of  the 
law.  Our  previous  decisions  have  settled  that  it 
is  within  the  constitutional  power  of  Congress 
to  deport  both  of  these  classes,  nd  to  commit 
tbe  enforcement  of  tbe  law  to  executive  offlcen. 

Tbe  question  now  presented  is  whether  Con- 

gress  can  promote  Its  policy  in  respect  to 
hineae  persons  by  adding  to  its  provisions  for 
their  exclusion  and  expulsion  punishment  by 
imprisonment  at  bard  labor,  to  be  inflicted  by 
the  judgment  of  any  justice,  judge,  or  com- 
mlBsiooer  of  the  United  States,  without  a  trial 
by  jury.  In  other  words,  we  have  to  consider 
the  meaning  and  validity  of  tbe  4tb  section  of 
tbe  act  of  May  6,  1882,  in  tbe  following  words: 
"Tbat  any  such  Chinese  person  or  person  of 
Cbinese  descent  convicted  and  adjudged  to  be 
not  lawfully  entitled  to  be  and  remain  in  the 
United  States,  shall  be  imprisoned  at  hard  labor 
for  a  period  of  not  exceeding  one  year,  and 
thereafter  removed  from  the  United  Butes,  u 
hereinbefore  provided." 

We  think  It  clear  that  detention  or  tempor- 
ary confinement,  as  part  of  tbe  means  necessary 
to  give  effect  to  tbe  provisions  for  tbe  exclusion 
or  expulsion  of  aliens,  would  be  valid.  Pro- 
ceedings 10  exclude  or  expel  would  be  vain  if 
those  sccnsed  cotild  not  be  held  in  custody 
pending  the  inquirylntothelr  true  character  aiui 
while  arrangements  were  being  made  for  their 
deportation.  Detention  is  a  usual  feature  of 
every  case  of  arrest  on  a  criminal  charge,  even 
when  an  Innocent  person  is  wrongfully  accused; 
but  It  is  not  imprisonment  in  a  legal  sense. 

So,  too,  we  think  it  would  be  plainly  com- 
petent for  Oongress  to  declare  Uie  act  of  an 
alien  In  remaining  unlawfully  within  the 
United  States  to  be  an  offense,  punishable  by 
floe  or  imprisonment.  If  such  offense  wen  to 
be  established  by  a  judicial  trial. 

But  tbe  evident  meaning  of  the  section  in 
question,  and  no  other  Is  claimed  for  it  1^  tbe 
eonnsdxorthe  fOTemment,  Is  that  tbe  deten- 
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tloo  'pTOTlded  for  It  an  ttnprisooine&t  at  hard 
labor,  which  is  to  be  undergone  before  the  sen- 
236]teDceof  *deporiRti6n  is  to  be  carried  into 
effect,  and  that  aucb  imprisonment  Is  to  be  ad- 
jadged  against  the  accused  by  a  justice,  judge, 
or  commissiooer,  upon  a  summary  bearing. 
Tbua  coDsirued,  the  4tb  section  comes  before 
this  coart  for  the  first  time  for  consideration  as 
to  its  validity. 

It  is,  indeed,  obvioas,  from  some  npresslons 
used  by  the  court  in  a  previoas  opinion  under 
the  exclusion  acts,  that  it  was  perceived  that 
the  question  now  presented  mleht  arise;  but 
care  was  taken  to  reserve  any  expression  of 
opinion  upon  it.  Thus,  in  the  case  of  Foriff 
Tue  Ting  T.  United  SlaUa,  149  U.  8.  780  [97: 
910],  Mr.  Justice  Gray  used  the  following  sig- 
niflcani  language: 

"The  proccfdlDg  before  a  TTnlted  Butes 
judge,  as  provided  for  in  §  6  of  the  act  of 
1882,  is  tn  no  proper  sense  a  trial  and  sentence 
for  a  crime  or  o&ense.  It  is  simply  the  ascer- 
tainment, by  appropriate  and  lawful  means,  of 
the  fact  wbetber  the  conditioos  exist  upon, 
which  Congress  has  enacted  that  an  alien  ot 
this  class  may  remain  within  thecouutry.  The 
order  of  deportation  Is  not  a  punishment  for 
crime.  It  la  not  a  banishment,  in  the  sense  in 
which  that  word  Is  ofteu  applied  to  the  ex- 
pulsion of  a  citizen  from  his  country  by  way 
of  punishment.  It  is  but  a  method  of  enforcing 
the  return  to  tis  own  country  of  an  alien  who 
has  not  complied  wltb  the  conditions  upon  the 
performance  of  which  the  goverbment  of  the 
nation,  acting  within  its  constitutional  author 
Ity  and  through  the  proper  departments,  has 
determined  that  his  continuing  to  reside  here 
shall  depend.  He  has  not,  therefore,  been  de- 
luived  of  life,  liberty,  or  property,  witfaoatdne 
process  of  law;  and  the  provisions  of  the  Con- 
stitution, securing  the  rtigbt  of  trial  by  jury, 
and  prohibiting  unreasonable  searches  and 
seizures  and  cruel  and  unusual  punishments, 
hare  no  application." 

There  is  an  evident  implication,  in  this  lan- 
rua.K,  of  a  distinction  between  those  provl- 
noDS  of  the  statute  which  contemplate  only  the 
ezclusioo  or  expulsion  of  Chinese  persons  and 
those  which  provide  for  their  Imprisonment  at 
hard  labor,  piending  which  their  deportation  is 
suspended. 

Our  views  upon  the  question  thus  specifl- 
237  ]cal]y  piesaed  upon  *our  attention  may  be 
briefly  expressed  thus:  Weregarditas  settled 
by  our  previous  decisions  that  the  United  Stales 
can,  as  a  matter  of  public  policy,  by  Congrea- 
slooal  enactment  forbid  alieDs  or  classes  of 
aliens  from  coming  within  their  Iwrders,  and 
expel  aliens  or  classes  of  aliens  from  their  ter- 
ritory, and  can,  in  order  to  mube  effectual  such 
decree  of  exclusion  or  expulsion,  devolve  the 
power  and  duty  of  identtfyiDg  and  arresting 
the  persons  included  tu  such  decree,  and  caus- 
ing their  deportation,  upon  executive  or  sub- 
oidioatfl  officials. 

But  when  Congress  sees  fit  to  further  pro- 
mote sucb  a  policy  by  subjecting  the  persons 
of  sucb  aliens  to  infamous  punishment  at  hard 
labor,  or  by  ccnflicaUng  their  property,  we 
think  snch  legislation,  to  be  Talld,  must  pro- 
vide for  a  judicial  trial  toestabllshthe  guilt  of 
the  accused. 

No  limits  can  be  pot  bgr  the  coorts  upon  the 
Itt  V.S. 
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power  of  Congress  to  protect,  by  summary 
methods,  the  country  from  the  advent  of  aliens 
whose  race  or  habits  render  them  undesirable 
as  citizens,  or  to  expel  such  if  they  have  al- 
ready found  their  way  into  our  land  and  un- 
lawfully remain  therein.  But  to  declare 
unlawful  residence  within  the  country  to  be 
an  Infamous  oime.  punishable  by  deprivation 
of  libnty  and  ptopcffty.  would  be  to  pass  out 
of  the  sphere  ot  constitutional  legislation,  un- 
less provlaion  were  made  that  the  fact  of  guilt 
should  first  be  established  by  a  judicial  trial. 
It  Is  not  consistent  with  the  tlieory  of  our  gov- 
ernment that  the  legislature  should,  after  hav- 
ing defined  an  offense  as  an  infamous  crime, 
find  the  fact  of  galltand  adjudge  the  punidi- 
ment  by  one  of  Its  own  agents. 

In  S&  parte  WiUon,  IKU.  8.  428  [29:  98], 
this  court  declares  that  for  more  than  a  cen- 
tury imprisonment  at  hard  labor  in  the  state 
prison  or  penitentiary  or  other  similar  institu- 
tioo  has  been  considered  an  infamous  punish- 
ment to  England  and  America,  and  that  Im- 
prisonment at  hard  labor,  compulsory  and  un- 
paid, is,  in  the  strongest  sense  of  the  words, 
"  involuntary  servitude  for  crime,"  spoken  of 
in  the  provision  ot  the  Ordinance  of  1787,  and 
of  the  18th  Amendment  of  the  Constitution, 
by  which  all  other  slavery  was  abolished,  and 
whicb  declares  *that  sucb  slaver;^  or  in-  [238 
voluntary  servitude  shall  not  exist  witbm  the 
United  States  or  any  place  subject  to  their 
'  jurisdiction,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  con- 
victed. 

And  in  the  case  of  Tick  Wo  v.  Sopkini,  118 
U.  3.  869  [30:  226],  it  was  said:  "The  t4th 
Amendment  to  the  Constitution  Isootconfined 
to  the  protection  of  citizens.  It  saVs:  'Nor 
shall  any  state  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law; 
nor  deny  to  any  penon  within  its  jurisdiction 
the  equal  protection  of  the  law.'  These  pro- 
visions are  universal  in  their  application  to  all 
persons  within  the  territorial  jurisdiction, 
without  regard  to  any  difference  of  rabe.  of 
color,  or  nationality;  and  the  equal  protection 
of  the  laws  is  a  pledge  of  the  protection  of 
equal  lana."  Applying  this  reasoning  to  the 
5th  and  6th  Amendments,  it  must  be  concluded 
that  all  persons  within  the  territory  of  the 
United  States  are  entitled  to  the  protection 
guaranteed  by  those  amendments,  and  that 
even  aliens  shall  not  be  held  to  answer  for  a 
capital  or  other  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury, 
nor  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law. 

Our  conclusion  is  that  the  commissioner.  In 
sentencing  the  appellants  to  imprisonment  at 
bard  labor  at  and  In  the  Detroit  House  of  Cor- 
rection, acted  without  jurisdiction,  and  that 
the  circuit  court  erred  in  not  discharging  the 
prisoners  from  such  Imprisonment,  without 
prejudice  to  their  detention  aecordlng  to  law 
for  deportation. 

Thejvdfftnmi  of  aireuit  eourt  it  reverted, 
and  the  cause  remanded  to  that  court  with  di- 
rections to  proceed  therein  in  atHmrdance  with 
this  opIoiotL 

Mr.  Justice  Br«w«r  took  no  part  In  the  de- 
cUon  of  this  case. 
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Mr.  Justice  Field  coocurdag  In  part  and 
dlaientiDg  io  part: 

Tfae  majority  of  the  Instices,  Id  this  case, 
hold  that  whatever  might  be  true  as  to  the 
power  of  the  United  States  to  exclude  alieoa, 
yet  there  was  do  power  to  pnoish  such  alieos 
who  bad  been  permitted  to  become  resideots, 
aDd  that,  If  such  power  did  exist,  It  could  ooly 
239]  be  lawfQUy  ezerdied  after  a  *judldal 
trial,  aod  tberefore  that  the  acciHed  were  en- 
tkled  to  be  discharged  from  tbeir  arrest  and 
tmprisonment.  To  that  extent  their  opinion 
is  concurred  In. 

But  1  do  not  concur,  but  dissent  entirely 
from  what  seemed  to  me  to  be  harsh  and  ille- 
gal assertion  made  by  couniel  of  the  govern- 
ment, on  the  argument  of  this  case,  as  to  the 
right  of  the  court  to  deny  to  the  accused  the  full 
proteciiot)  of  the  law  and  Coostitution  against 
evenr  form  of  oppression  and  cruelty  to  them. 

Wong  Wing,  one  of  the  petitioners  on  pro- 
fseedlags  to  be  released  from  the  alleged  un- 
lawful imprisonment,  is  a  aubject  of  toe  Chi- 
nese government,  with  which  the  government 
of  the  United  States  baa  relations  of  peace  and 
amity.  This  Chinaman  and  three  other  per- 
sons of  the  same  race  and  countrr  were  in  the 
month  of  July,  1803,  found  withiu  the  cUy  of 
Detroit,  in  the  eestero  district  of  Mlcblj^n, 
and  upon  the  complaint  of  the  deputy  collec- 
tor of  customs  at  that  place  made  to  a  United 
Stales  circuit  court  commissioner  for  that  dis- 
trict that  ther  were  unlawfully  within  the 
limits  of  the  United  States,  a  warrant  for  their 
arrest  was  issued  by  the  commissioDer,  and 
they  were  accordlagly  arrested  and  taken  be- 
fore him  for  inquiry  Into  the  oorrectnesa  of 
the  charge. 

Upon  examioatioD  before  the  commissioner 
upon  the  charge  it  was  held  by  bim  that  the 
Chinese  persons  named  were  unlawfully  within 
the  United  States,  and  his  judfonent  was  that 
they  should  be  imprisoned  at  hard  labor  in  the 
House  of  Correction  at  Detroit,  in  the  eastern 
district  of  MicbiKan,  for  a  period  of  sixty  days 
from  and  including  that  date,  and  that  at  the 
expiration  of  that  period  they  should  be  re- 
moved from  the  United  ^tes  to  China. 

The  Chinese  thus  arrested  and  committed 
Immediately  applied  to  the  judges  of  the 
United  States  court  for  the  eastern  district  of 
Michigan  for  a  writ  of  habeas  corpus,  to  be  re- 
leased from  their  imprisonment  and  restraint 
of  tbeir  libertT,  alleging  that  the  same  were 
unlawfuH  without  warrant  of  law,  and  con- 
trary t6  the  ConatitutloD  and  laws  of  the 
United  States;  and  that  they  were  made  udder 
2S40]  the  act  of  Congress  'approved  May  6, 
1802.  entitled  "Ad  Act  to  Prohibit  the  Coming 
of  Chinese  Persons  into  the  United  States." 

The  petitioners  alleged  that  the  proceedlncrs 
and  couTiclion  were  wholly  without  jurisdic- 
tion on  the  part  of  the  commlBsioneraud  with- 
out warrant  and  authority  of  law.  They 
therefore  prayed  that  the  writ  might  issue 
commanding  the  superintendent  of  the  Detroit 
House  of  Correction  to  forthwith  bring  the 
petitioners  before  the  court  and  show  cause.  If 
any  there  be,  why  they  should  be  further  de- 
tained and  deprived  of  their  liberty.  The  writ 
was  immediately  Issued  and  served  upon  the 
•upolntendent,  commanding  bIm  to  bare  the 
bodies  of  the  aifwted  and  fanprlsoned  Chinese 
U4 
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upon  a  day  and  hour  designated  before  the 
court,  together  with  the  lime  sud  cause  of 
such  imivisonment  and  detenilon. 

The  superintendent  Iromedlstuly  appeared 
before  the  court  and  produced  the  arrested  and 
iruprlsooed  persons  with  a  copy  of  the  com- 
mitment Issued  by  the  commissioner  at  a  ses- 
sion of  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Michigan,  held  pur- 
suant to  adjournment  Id  the  district  court-room 
to  the  city  of  Detroit  on  Friday,  the  23d  day  of 
Julv,1893,  Honorable  Henry  H.  Bwun,  District 
Judge,  being  present,  and  after  arituments  of 
counsel  were  heard,  the  court  ordered  that  the 
writ  of  tiabeas  corpus  be  discharged,  and  that 
the  persons  arrested  be  remanded  to  the  eua- 
tody  of  Kicbolson.  the  keeper  of  the  Detroit 
House  of  Correction,  to  serve  their  original 
sentences. 

The  prisoners  now  alle^  that  they  are  ag- 
grieved by  the  decision  of  the  court,  and  are  ad- 
vised that  the  ludgineot  and  order  are  erroneous 
upon  the  following  among  other  grounds: 

Pint,  because  the  oommllmeut  ancT  impris- 
onment of  tbe  petlilonera  lo  the  bouse  of  cor- 
rection are  oulawful  and  without  warrant  of 
law,  and  contrary  to  tbe  ConstltutloD  and  laws 
of  the  United  States:  that  tbe  proceedings  and 
conviction  of  tbe  petitioners  before  tbe  com- 
missioner were  wholly  without  jurisdiction  on 
his  part,  and  without  warrant  or  authority  of 
law;  that  for  these  and  other  reasons  appearing 
on  tiie  face  of  the  prooeedlnss.  the  petitioners, 
feeling  themselves  aggrieved  by  tbe  judgment 
and  decision  of  the  circuit  court.  *appeal£24 1 
therefrom  to  the  Supreme  Court  of  the  United 
States,  and  pray  that  the  appeal  may  be  al- 
lowed, and,  in  accordance  with  the  rules  and 
practice  of  that  court,  pending  the  appeal 
they  may  be  admitted  to  bail,  wblch  prayer 
was  granted. 

The  qneatlon  involved  is  whether  a  Chinese 
person  can  be  lawfully  convicted  and  sen- 
tenced to  impritonment  at  hard  tabor  for  a  def- 
inite period  by  a  commissioner  without  iodict- 
ment  or  trial  by  jury.  Tbe  question  involves 
the  constitutionality  of  g  4  of  the  act  of 
IBM. 

It  Is.sabmltted  that  this  section  la  invalid 

because  it  cobfllcts  with  the  5th  Amendment 
of  the  Constitution,  which  declares  that  "no 
person  sball  be  held  to  nnswer  for  a  capital,  or 
other  infamous  crime,  unless  on  a  presentmeut 
or  indictment  of  a  grand  juiy,  .  .  .  nor 
be  deprived  of  life,  libertv,  or  property  with- 
out due  process  of  law,*'  and  also  conflicts 
with  tbe  6th  Amendment  of  the  Constitution, 
which  provides  that  in  all  criminal  proseco- 
tloDS.  the  Accused  shall  enjoy  tbe  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury 
of  tbe  state  and  district  wherein  tbe  crime 
shall  have  been  committed." 

It  does  not  follow  that  because  the  govern- 
ment may  expel  aUena  or  exclude  them  from 
coming  to  this  country  that  It  can  conBoa 
them  at  hard  labor  io  a  peDitectiary  before  de- 
portation or  subject  them  lo  any  harsh  and 
cruel  puoisbmcDt.  If  the  imprisonment  of  a 
human  being  at  hard  labor  In  a  penitentiary 
for  any  misMnduct  or  offense  Is  not  punish- 
ment, it  Is  difficult  10  UDderstaod  how  any- 
thing short  of  tbe  infliction  of  the  death  pra- 
alty  for  such  mlscoDduct  or  offense  is  pun- 
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tebmcDt.  It  would  seem  to  be  not  only  pun* 
isbmeot,  but  punialiineDt  iDfamous  Id  tts  char- 
acter, which,  uoder  the  provisions  of  the 
Constitution  the  United  States,  can  only  be 
Inflicied  upon  a  pecaon  after  hia  doe  conviction 
of  crime  pursuant  to  the  forms  and  provlslooB 
of  law. 

Section  4  of  the  act  of  1883  provides: 
"  That  any  Chinese  person  or  person  of  Chinese 
^lesrent,  convicted  and  adjudged  to  be  not  law- 
<ullj  eolHIed  to  be  or  remain  in  the  United 
States,  shall  be  Imprisoned  at  hard  labor  for 
■a  period  not  exceeding  one  year,  and  there- 
2421afta>  removed  from  the  United  *8tates,  as 
bereinbefore  provided,"  and  whenever  the  law 
provides  that  imprisonmeDt  shall  follow  a  trial 
and  convictiMi  of  the  offender,  it  necessarily 
Inienda  that  such  imprisonment  shall  be  in- 
flicted as  punMmtnt.  for  the  offense  of  wblcb 
the  person  has  been  convicted.  Imprisonment 
«t  bard  labor  for  a  definite  period  is  not  only 
punishment,  bni  it  Is  punishment  of  an  in- 
famous character. 

Imprisonment  at  hard  labor  in  a  state  prison 
is  also  atrvitude,  to  which  no  person  under  the 
Constitution  can  be  sabjected  except  as  a 
nunisbmeot  for  crime,  whereof  he  ahall  have 
been  daly  convicted. 

In  Ex  parts  Wilton.  114  U.  S.  417  [89:  89], 
the  court  said :  "  Imprisonment  at  bard  labor, 
compulsory  and  unpaid,  Is,  in  the  strongest 
sense  of  the  words,  'Involuntary  servitude  for 
crime,'  spoken  of  In  the  Ordinance  of  1787  and 
of  the  18th  Amendment  of  the  Constitution, 
Iff  which  all  other  slaveir  Was  abollsbed.** 

Id  3  Story.  Const,  g  11^4.  it  is  said  that  this 
amendment  "forbids,  not  merely  the  slavery 
heretofore  known  to  our  laws,  but  all  kinds  of 
involuntary  servitude  not  imposed  In  pnaish- 
ment  for  a  public  offense." 

The  provisions  of  the  6th,  6tb,  and  18th 
Amendments  of  the  Gonstitntion  a|q)ly  as  well 
to  Chinese  persons  who  are  aliens  aa  to  Ameri- 
can citizena. 

The  term  "person,"  used  In  the  5th  Amend- 
ment, is  broad  enough  to  include  any  and  every 
))uman  being  within  the  jurisdiction  of  the  re- 
public A  resident,  alien  bom,  Is  entitled  to 
the  same  protection  under  the  laws  that  a  citi- 
xeo  is  entitled  to.  He  owea  obedience  to  the 
laws  of  the  country  In  which  he  is  domiciled, 
and,  as  a  cnnae4]uence,  he  is  entitled  to  the 
•equal  protection  of  those  laws. 

This  baa  been  decided  so  often  that  the  point 
does  not  require  argument.  Tick  Wo  v.  Sop- 
iitu,  118  U.  B.  868  [80:  2261;  ffo  Ah  K<na  v. 
JVuitan.SSawy.  658;  Carlidev.  UtUted  StaU$, 
88  U.  B.  18  Wall.  Hlhu 426};  Be  Lee  Tong, 
18  Fed.  8N;  Be  Wong  Tung  Qtw.  6 
Sawy.  887;  M$  Oitow  Go9  Pooi,  88  Fed.  Rep. 

The  contention  that  persons  within  the  ter- 
lS43]rilorialjarl9dictioo*of(bisrepublicmtgbt 
Iw  twyond  the  protection  of  the  law  was  heard 
with  pain  on  the  argument  at  the  bar.  In  fice 
of  the  great  constitutional  amendment  which 
declares  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of 
the  lawa.  Far  nobler  was  the  ocnst  of  the 
great  French  Cardtoal  who  exercised  power 
In  the  public  affairs  of  France  for  years,  that 
never  in  all  his  time  did  he  deny  justice  to  any 
one.     "For  fifteen  years."  such  were  liu 


words,  "while  in  these  hands  dwelt  empire, 
the  humblest  craftsman,  the  obscurest  vassal, 
the  ve^  lepers shrinkiog  from  the  sun,  though 
loathed  by  charity,  might  ask  for  justice." 

It  is  to  be  hoped  that  the  poor  Chinamen 
now  before  us  seeking  relief  from  cruel  oppres- 
sion will  not  find  their  appeal  to  our  republi> 
can  institutions  and  laws  a  vain  and  idle  pn>- 
ccedlng. 

But  whilst  remarking  upon  and  denouncing 
in  the  strongest  language  every  form  of  cruelty 
and  barbarity  in  the  Iwslation  or  proceedings 
adopted  for  the  expulsion  or  exclusion  of 
Chinese  from  the  country,  who  do  sot  enter 
by  the  permission  of  the  government,  in  order 
to  avoid  a  miacoDception  of  its  authorized  ac- 
tion in  that  respect,  tbe  declarations  of  the 
court  with  regard  lo  the  aliens  named,  as  to 
their  entrance  and  aa  to  the  time  and  manner 
of  their  departure,  are  adopted. 

And  the  statementof  tbe  court  In  the  present 
case  that  the  United  States  can,  as  a  matter  of 
public  policy,  by  congressional  legislation, 
forbid  aliens  or  classes  of  aliens  from  their 
territory,  and  can,  In  order  to  make  effectual 
such  legislation  for  their  excl  usioo  or  expulsion, 
derolve  tbe  power  and  duty  of  identifying  and 
arresting  them,  and  caualng  their  deportation 
upon  executive  or  subordinate  officials,  is  ac- 
cepted as  sound. 

And  the  further  views  announced  by  the 
court,  that  when  Congress  sees  fit  to  promote 
such  a  policy  by  subjecting  the  persons  of 
such  aliens  to  infamous  punishment  at  hard 
labor,  or  by  confiscating  their  proper^,  such 
legislation,  to  be  valid,  must  provide  for  an 
arrest  and  trial  to  establish  the  guilt  of  tlie  ac- 
cused, are  also  accepted  and  adopted.  "  It  Is 
not  consistent,"  aa  tmly  said  by  the  court, 
"with  the  theory  of  our  government,  that  the 
legislature  should,  after  having  'defined  [244 
an  offense  as  an  infamous  crime,  provide  that 
the  fact  of  Infamy  shall  be  ettabllslied  li|y  one  of 
its  own  agenta." 


UNITED  STATBB.  Afpt, 
ff. 

WmCHBSTER  &  POTOMAC  RAILROAD 
COMPANY. 

iBee  8.  a  Beporter*s  ad.  M-SSB,) 

Beiture  and  appropriation  of  a  railroad  fry 
miUtary  auwritiet—eerlijifation  ef  etoAn— 
ao<  of  officer  or  governmental  department- 
Juriedietion  ef  court  of  claitae. 

L  The  selsure  and  appropriation  of  a  raUroad  and 
Its  appurtenances  during  the  war  br  military 
authorities  of  the  imited  States,  without  retard 
to  the  Rflsent  of  the  owner  and  without  any  un- 
derstanding that  oompeosation  was  to  be  miide, 
Is  to  be  regaided  as  an  act  ol  war;  and  a  oliilm  of 
the  owner  tor  tbe  prooeedsof  the  property  ap- 


Sct^— Am  to  iMvlnn  tDor;  ft^  treaeon,—e9e  not* 
to  Ek  parte  Btdlman,  is  SH. 

That  dominion  oo^uired  over  eonquertdor  ceded 
territoru  doee  vol  devat  veried  richta  of  ♦ndiriduaii 
to  propettv;  former  law  wntlnue  untU  altered  bv 
new  aover«lon,—ee»  note  to  Delaaaua  v.  United 
8tatea,ttn. 
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proprlatcd  must  be  deemed  a  "war  ctalm"  witbin 
ib«  mesnlDir  of  the  aot  of  ComrraB  of  1887  ez- 
oladlng  war  dalm  from  the  jurksdlotlon  of  tbe 
court  of  claims. 
S.  Tbe  certification  of  a  war  olatm  by  an  execa- 
tlve  departmeDt  to  tbe  court  of  claims  uoder  U. 
B.  Bev.  Stat.  •  1068,  cannot  give  tbe  court  jurto- 
dloUoD. 

K.  A  war  claim  caaoot  be  devested  of  that  charac- 
ter so  as  to  give  Jurlsdictloo  to  the  court  of 
claims  by  anythiQff  done  or  omitted  to  be  done 
by  any  officer  or  department  of  the  goTemment. 

<  Tbe  court  of  claims  cannot  take  judicial  ooff- 
Dlnace  of  a  "war  claim**— tbat  Is,  one  growing 
out  of  tbe  approprlattOD  of  property  by  tbe 
army  while  engoited  In  the  late  war,  and  not  one 
arlfllDgopona  valid  oontraot,  express  or  Impbed, 
made  when  such  appropriation  occurred. 

[Ko.  100.] 

Amted  Mareh  SJ  and  April  1, 1896.  Detsided 
May  18, 1898. 

APPEAL  from  a  judgment  of  tbe  Court  of 
Claims  Id  favor  of  the  Winchester  &  Poto- 
mac Railroad  Company,  for  tbe  value  of  cer- 
tain Iron  rails  removed  Id  1863  from  that  rail- 
Toad  bj  the  military  authorities  of  the  United 
States.  Betened,  and  cause  remanded  with 
ditectfona  to  diamlss  for  want  oMiirtMiction. 
See  nine  case  below,  37  Ct  CH.  4M. 

Statement  bv  Mr.  Justice  Harlan: 

This  appeal  briogs  up  for  review  a  Judgment 
In  favor  of  the  Wlnchetter  ft  Potomac  Railroad 
Company  for  the  vam  of  980,840,  the  value 
of  certain  Iron  rails  removeil  in  1863  from  the 
track  of  that  railroad  by  the  military  author- 
ities of  the  United  States. 

It  seems  necessary  to  a  clear  understanding 
of  tbe  questions  presented  that  tbe  history  of 
thia  tdalm  and  tbe  circnmstances  attending  its 
pnwecntioD  against  the  United  States  sboald 
be  folly  suted. 

In  1803  and  for  many  years  prior  thereto 
the  appellee,  a  corporatioo  of  Vir^ioin.  owned 
and  operated  tbe  railroad  extcDding  from 
Harpers  Ferry  to  Winchester  in  tbe  state  of 
Yirglnla.  Its  capital  stock  was  laigely  owned 
by  citizens  of  loval  states. 

Id  Harcb  of  that  year  the  military  author- 
ities of  tbe  United  States  todc  posseiulon  of  the 
road,  which  at  the  time  was  operated  by  the 
company  for  tbe  use  and  benefit  of  the  Con- 
federate slates  In  the  transportation  of  troops, 
munitions  of  yt»x,  and  other  subjects  under  a 
contract  made  September  11, 1861,  between  an 
officer  of  tbe  Confederate  States  Army  and  tbe 
mesident  of  the  railroad  company. 
246]  *Tbe  possession  of  tbe  iTnited  States  cov- 
ered substantially  tbe  whole  time  from  March. 
1862,  to  tbe  SOlh  day  of  January,  1866.  and  du- 
ring that  period  thegovemmenthad  the  exclu- 
sive use  of  tbe  road  for  military  purposea,  re- 
eelTlDg  all  tolls  and  revenues  and  aiding  the 
same  to  Its  benefit. 

The  United  States,  while  in  possession,  re- 
paired tbe  road,  and  removed  from  it  a  quan- 
tity of  strap  rails  and  substituted  T  rails  taken 
by  it  from  the  Manassas  Gap  Railroad  Com- 
pany. These  T  rails  were  upon  tbe  Winches- 
ter &  Potomac  Railroad  up  to  tbe  time  posses- 
sion was  surrendered  by  the  United  States  in 
1866.    Tho  strap  rails  at  Iron  so  removed 
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from  tbe  Winchester  ft  Potomac  Railroad  wer» 
stored  at  Alexandria,  Virgiola. 

The  United  States  has  never  paid  or  ac- 
counted to  the  claimant  for  the  revenues  of  its 
nmd  which  It  collected  and  appropriated,  nor 
for  the  rails  so  removed. 

Immediately  upon  tbe  restoration  of  tho 
roads  of  the  above  companies 'to  their  reapect- 
ive  owners,  tbe  Manassas  Gap  Railroad  Com- 

Kny  brought  suit  against  the  Winchester  ft 
itomac  Railroad  Company  for  the  iron  taken 
from  Its  own  road  and  put  upon  tbe  latter 
road,  or  its  value,  and  obtained  judgment, 
which  was  compromised  in  1873  or  1874  1^ 
the  payment  by  the  Winchester  ft  Potomac 
Railroad  Company  of  $25,000. 
Tbe  circumstances  uoder  which  tbe  ap- 

§61166*8  road  was  surrendered  by  tbe  United 
tates  are  fully  disclosed  in  tbe  findings  below, 
and,  so  far  as  pertineat  to  tbe  present  Inquiry, 
may  be  thus  summarized. 

On  tbe  lOtb  day  of  May,  1865,  tbe  Quarter- 
master General  submitted  to  the  Secretary  of 
War  a  scheme  for  the  dLspoeltlon  of  tbe  rail- 
roads in  tbe  stales  then  lately  in  rebellion, 
Tbatscheme  was  as  follows; 

"1.  The  United  States  will,  as  soon  asit  caik 
dispense  with  the  military  occupation  and  con- 
trol of  any  road  of  wblcb  the  Quartermaster'a 
Department  is  now  in  charge,  turn  it  over  to- 
tbe  parties  asking-  to  receive  it  who  may  ap- 
pear to  have  the  best  claim,  and  be  able  to- 
operate  it  in  sucti  manner  as  to  secure  the  speedy 
movement  of  all  mlllt^  stores  and  troops, 
•the  Qnartermaster  General,  upon  the  [240^ 
advice  of  the  military  commander  of  the  de- 
partment, to  determine  when  this  can  be  done, 
subject  to  the  approval  of  tbe  Secretary  of 
War.  3.  No  charge  to  be  made  against  tbe 
railroad  for  expense  of  material  or  expense  of 
operation.  8.  Alt  materiaU  for  permanent 
way  used  In  tbe  repair  and  construction  of  tbfr 
road,  and  all  damaeed  material  of  this  clasa- 
which  may  be  left  along  its  route,  having  been 
thrown  there  during  the  operation  of  destruc- 
tion or  repair,  to  be  considered  as  part  of  the 
road  and  given  up  with  it.  4.  No  payment  or 
credit  to  be  given  to  the  railroad  for  its  occu- 
pation or  use  by  tbe  United  States  during  tbe- 
contlnuance  of  ibe  military  necessity  wblcb 
compelled  the  United  States  to  take  possession 
of  it  by  capture  from  tbe  public  enemy.  Tb» 
recovery  of  tbe  road  from  the  public  enemy 
and  its  return  to  loyal  owners,  and  the  vast  ex- 
penditure of  defense  and  repair,  are  full  equiva- 
lent and  more  than  an  equivalent  for  its  use. 
Q.  All  movable  property,  including  roUinr 
stock  of  all  kinds,  the  property  of  toe  United 
States,  to  be  sold  at  auction  after  full  public 
notice,  to  tbe  highest  bidder,  6-  All  rolling 
stock  and  material,  the  properly  before  the  war, 
of  railroads,  and  captured  by  the  forces  of  tbe 
United  States,  to  be  placed  at  the  disposal  of 
the  roads  which  originaiiy  owned  It,  and  to  b« 
^ven  up  to  these  roads  as  soon  as  It  can  be 
spared,  and  they  appear  by  proper  agents  au- 
thorized to  receive  it.  7.  When  a  state  has  a 
board  of  public  works  able  and  willlngtotake 
charge  of  its  railroads,  tbe  railroads  in  the 
possesion  of  tbe  Quartermaster's  Department 
to  be  given  up  to  this  bcmrd  of  public  works, 
leaving  it  to  the  state  authorities  and  the  judi- 
dal  trumnsls  to  regulate  all  questions  of  prop- 
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ertr  between  said  boards,  agents,  or  stock- 
bofdera.  8.  Beads  not  being  operated  by  tbe 
Cailfd  SUtes  Quartermaster^  Department  oot 
to  be  Interfered  with  uoleas  under  mtiltary  ne- 
temUj.  Sucb  ntada  to  be  left  lo  possession  of 
•Dcb  peiBODa  as  may  dow  have  possession, 
■object  only  to  tbe  removal  of  every  agent, 
director,  president,  superintendent,  or  operator 
who  bas  not  taken  tbe  oatb  of  allegiance  to  tbe 
United  States,  wbicb  rule  should  be  rigidly  en- 
forced. 9.  When  the  superintendents  in  actual 
S47]  possession  decline  to  take  *sucb  oatb. 
tome  competent  person  to  be  appointed  as  re- 
ceiver of  tbe  railroad,  who  ahall  administer  tbe 
affairs  of  tbe  rQ«d  and  account  for  its  receipts 
to  tbe  board  of  directors,  who  may  be  formally 
recognized  as  the  legal  and  loyal  board  of 
managers.  This  receiver  to  be  appointed,  as 
ia  ibe  case  of  other  atnndoned  property,  by 
tbe  Tressury  DepsrtmeDt   .  . 

Tbe  Secretary  of  War  approved  that  scheme, 
aadtbeQuartermaster  General  was  directed  to 
torn  over  tbe  roads. 

Cenaio  regulations  were  established  by  the 
War  Department,  and  promulgated  August  8, 
1865,  and  October  14.  1865.  for  tbe  guidance 
of  tbe  miliiary  authorities  in  relinquishing  the 
rouxrol  of  railroads  in  the  occupancy  of  the 
Cnited  States. 

In  reply  to  an  oral  application  made  No- 
vember 16,  1865,  by  tbe  Winchester  &  Poto- 
mac Railroad  Company  to  have  its  road 
rasioFed  upon  tbe  terms  accorded  to  other 
companies,  the  matter  was  referred  by  tbe 
Secretary  of  War  to  tbe  Quartermaster  Gen- 
enl  for  such  arrangement  and  recommendation 
as  he  deemed  proper.  Tbe  Quarlermastei 
Geaenl  recommended  that  tbe  application  be 
granted,  and  tbe  officer  In  charge  of  military 
roads  was  directed  to  surrender  possession — 
"all  rolling  stock  and  railroad  materials  upon 
Ibatroad,  wbicb  Ibe  company  may  not  elect 
10  purchaae,  to  be  sold,  as  soon  as  preparation 
no  be  made,  at  pablfc  auction." 

This  order  not  having  been  immediately  ex- 
Kuted.  the  President  of  the  Winchester  &  Po- 
tomac Railroad  Company,  December  5,  1865, 
nude  a  request  in  wriliog  that  bis  company's 
"*d  be  delivered  np  to  its  board  of  directors. 
Thereupon,  on  the  ISth  of  December,  1865,  an 
nnlerfor  tbe  surrender  of  tbe  road  was  issued. 
Tbit  order  was  executed  by  tbe  delivering  the 
road,  00  the  16tb  day  of  January,  1866,  to  the 
Rtltimore  &  Ohio  Railroad  Company,  as  les- 
sees of  tbe  Winchester  &  Fotomac  Bailroad 
Compsny. 

,  Hie  facts  in  relation  to  the  disposition  of  the 
iam  removed  by  tbe  mllitarr  auiborities  of 
tbe  United  States  from  tbe  Winchester  &  Po- 
tomio  Railroad  and  stored  at  Alexandria  are 
u  ftdlows: 

Oa  Ibe  same  day  on  which  the  president  of  tbe 
34S]Wtnchester  *&  Potomac  Railroad  Com- 
paa;  made  verbal  application  for  tbe  restoration 
of  the  road  to  his  company,  he  addressed  to  the 
director  and  general  manager  of  military  ratl- 
toidi  a  communication  In  wbicb  he  said: 
"  We  are  informed  that  a  quantity  of  tbe  iron 
from  our  road— flat  or  strap  bar— is  now  in 
PpNession  of  your  department  at  Alexandria, 
TiritiDla,  wbicb  we  are  anxious  to  recover,  as 
*c  hope  tbe  road  ia  about  to  be  returned  to 
tt>e  compaoy.    W«  respectfully  leqnest  that 
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the  fact  may  be  inquired  into,  and,  if  proper, 
an  order  made  to  return  tbe  said  Inm  to  my 
order,  as  president  of  tbe  company." 

No  answer  was  relumed  to  this  appllcatioD 
nor  wereany  affidavits  or  other  proof  of  the  own- 
ership or  value  of  the  iron  mentioned, nor  of  any 
of  the  otber  facts  therein  alleged  oflered  to  or 
filed  in  any  Executive  Department,  prior  to  May 
11, 1885,  on  which  day  tbe  Baltimore  &  Ohio 
Railroad  Company  madeawritten  applicatioo» 
to  wbicb  reference  wilt  be  presently  made. 
But  at  or  about  tbe  dale  of  the  aboTe  commu- 
nication of  November  16,  2865,  the  president 
of  tbe  Winchester  &  Potomac  Railroad  Com- 
paoy made  an  application  to  the  Quartermaster 
General  for  this  iron. 

A  large  quantity  of  Iron  stored  at  Alexan- 
dria and  in  the  possession  of  the  United  States., 
and  aggregating  more  than  $3,000,000  in  value, 
was  sold  at  public  auction  on  December  18,. 
186S.  The  iron  taken  in  1868  from  the  appel- 
lee's road  was  part  of  the  iron  so  disposed  of. 
It  soM  for  130,340,  and  was  paid  for  January 
9,  1866,  the  proceeds  being  used,  through  tbo 
War  Department,  for  the  benefit  of  the  United 
Slates. 

On  the  Sd  day  of  December.  1875.  the  presi- 
dent of  tbe  Baltimore  A  Ohio  Railroad  Com- 
pany addressed  to  the  Quartermaster  GeneraJ 
a  coinmunicalion,  eaylog:  "  Subsequent  to  the 
termination  of  tbe  late  war  the  United  Slates 
militaiT  railroad  auiborities  sold  a  quantity  of 
old  rails  in  Alexandria,  Virginia,  wbich  had 
been  taken  from  tbe  line  of  the  Winchester 
Potomac  Railroad.  I  have  tbe  honor  to  re- 
quest that  you  will  furnish  me  with  the  dates 
the  said  rails  were  sold,  the  quaotity  sold, 
tbe  price  per  ton,  the  amount  realized  from  the 
sale  of  tbe  rails  taken  from  tbe  line  of  tbe- 
Wincbesler  &  Potomac  Railroad,  and  tbe  dis- 
position made  by  tbe  U.  S.  M.  R.  'R'd  [24» 
managers  of  tbe  proceeds.  Tou  will  further 
oblige  me  \jj  stating  the  date  on  which  tba 
Winchester  ft  Potomac  Railroad  was  surren- 
dered bv  the  War  Department  to  its  owners." 

The  Quartermaster  General  replied,  under 
date  of  December  11, 1875,  giving  bim  exact 
information  touching  all  the  matters  about 
which  Inquiry  was  made. 

Nothing  seems  to  have  been  done  1^  tbe 
claimant  or  by  any  one  In  Its  name,  until 
May  11.  1885,  when  the  Baltimore  &  Ohio 
Railroad  Company,  by  its  president,  made  to 
the  Quartermaster  General  a  written  applica- 
tion or  claim  for  tbe  proceeds  of  the  sale  <tf 
said  iron,  as  follows: 

"  7^  United  State*  to  the  Saltimon  d  Ohio 
Railroad  Company,  Uaaee  of  the  Winehater  db 
Patomae  Raitroad  Company,  Dr. 

"For  607  tons  1,940  pounds{2.840  pounds  to 
tbe  ton)  of  iron  rails  appertaining  to  the 
WInchesier  &  Potomac  Railroad  Company, 
and  the  property  of  that  compaoy,  which 
once  formed  a  part  of  the  superstructure  of 
that  road  when  taken  by  the  United  States  au- 
'tborittes.  and  was  subsequently  sent  to  Alex- 
andria, Virginia,  and  sold  at  aactlon  by  thtt 
United  States  Military  Railroad  Depnitmeot 
in  December,  1866,  for  the  sum  of  $30,340." 

This  application  was  forwarded  to  the  Sec- 
retary of  War,  and  was  by  him  returned  to 
tbe  Quartermaster  General.  Tbe  latter  officer 
made  an  elaborate  x^rt,  under  date  9t  De. 
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eember  7, 1885,  Id  which,  amoog  other  thioes, 
he  said:  "The  ooly  reason  which  can  oe 
given  for  the  failure  of  the  company  to  secure 
possessloD  of  Its  old  iron  1b  the  fact  that  the 
company  was  not  in  condition  to  receive  it  be- 
fore its  sale.  If  the  transfer  of  the  road  to  the 
Winchester  &  Potomac  Railroad  company 
had  been  authorized  and  effected  before  the 
•ale  of  the  iron,  it  is  believed  that  the  com- 
pany would  have  been  permitted  to  take  pos- 
session of  It.  A  denial  of  this  privtlefre  or 
right  would  have  involved  an  unjust  discrimi- 
nation thegoTemment  between  the  treatment 
of  this  company  and  that  of  all  other  companies 
whose  roads  were  used  for  military  purposes 
during  the  war,  and  would  have  been  a  marked 
departare  from  the  policy  and  practice  of  the 
Kovemment  toward  such  companies  upon  the 
260Jrestoration  of  ibelr  roads.  .  .  .  *Butitis 
not  believed  to  be  In  the  power  of  the  Bncutive 
Department  to  afford  relief  at  this  time  with- 
out the  intetventlon  of  Congress.  .  .  .  It  is 
therefore  respectfully  recommended.  If  this 
report  he  approved,  that  this  claim,  with  the 
papers  accompanying  it,  be  referred  to  the 
third  auditor  for  adjudication  by  the  account- 
ing officers  of  the  Treasury,  vitb  recommenda- 
tion for  such  action  as  the  law  and  facts  of 
the  case  require." 

The  Secretary  of  War  approved  this  report, 
and  "  the  accompanying  papers  in  the  claim  of 
the  Baltimore  &  Ohio  Kailroad  Company  for 
the  proceeds  of  railroad  iron,  stated  the 
companyat  $S0,640,"were  "referred  (through 
the  office  oS  the  Quartermaster  General)  to  ue 
third  auditor  of  the  Treasury  for  settlement 
from  the  appropriation  'Transportation  of  the 
Army  and  Its  supplies,'  the  amount  found  due 
to  be  reported  to  Congress  for  appropriation." 

On  the  4tfa  day  of  March,  1U87,  the  third 
auditor  reported  against  the  claim,  but  with- 
out expressing  an  opinion  on  Its  merits  if  Bu6h 
claim  shoulaever  M  piesented  by  the  Win- 
chester ft  Potomac  Railroad  Company. 

Thereupon  the  Winchester  ft  Potomac  Rail- 
road Company  was  substituted  as  claimant  in 
Interest  Id  place  of  the  Baltimore  ft  Ohio  Rail- 
road Company,  Its  leasee,  claimiDg  on  its  be 
half. 

On  the  18th  day  of  April,  1887.  the  third 
auditor  again  recommended  the  disallowance 
of  the  claim  and  certified  the  matter  to  the 
■econd  comptroller  of  the  Treasury. 

The  second  comptroller,  March  0,  1889, 
•ent  the  clBim.  with  accompanying  papers,  to 
the  Secretary  of  the  Treasury  as  one  involvinfi 
disputed  facts  and  controverted  'questions  of 
law,  with  a  recommeodBtion  that  the  case. 
Touchers,  etc,  be  transmitted  to  the  court  of 
claims  for  trUI  and  adjudication.  The  Sec- 
retary, March  12.  1889,  sent  the  claim,  with 
the  papers,  to  the  court  of  claims,  under  U.  S. 
Rev.  Slat.  §  1063,  for  trial  and  adjudication, 
expressing,  however,  doubt  whether  the  De- 
partment had  luiisdictioD  of  it,  but  submit- 
ting that  qoestum  to  that  court  for  Ita  deter- 
mination. 

Mr.  J.  M.  DtcklnaoB,  Assistant  Attorney 

General,  for  appellant: 
The  court  of  claims  was  without  Jurisdiction, 
The  reference  was  made  1^  the  Becretaiy  of 
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the  Treasory  in  March,  18S9,  and  the  petition 
was  filed  in  the  court  of  claims,  in  June,  1889. 

The  jurisdictioD  of  the  court  of  clalnu  waa 
then  governed  by  the  Bowman  act  (23  Stat,  at 
li.  466,  cbBp.  116),  the  Tucker  act  of  March  8, 
1887  (24  Stat,  at  L.  S06,  chap.  859),  and  so  much 
of  n.  8.  Rev.  Stat.  ^%  lOW,  1068,  as  wai  not 
superseded  by  that  act. 

United  Stata  r.  jr«w  r^nt-,  160  V.  S.  688 
(40:  651). 

The  proviso  to  the  Ist  section  of  the  act  of 
March  8. 1S67.  expressly  withheld  from  th* 
court  "jurisdiction  to  hear  and  deiermino 
claims  growfog  oat  of  the  late  dvllwaruid 
commonly  known  as  'war  claims.'" 

Before  the  passage  of  the  act  of  March  8. 
1887.  U.  S.  Rev.  Stat  %  1059,  excepted  from 
the  jurisdiction  of  the  court  "any  claim  against 
the  United  States  growing  out  of  the  destruc- 
tion or  aplhopriation  of  or  damage  to  property 
by  the  army  or  navy  engaged  in  the  sup- 
pression of  the  rebelHoo." 

This  limitation  was  made  by  the  act  of  Feb- 
ruary 18,  1876  (18  StaL  at  L.  818,  chap.  80|. 
which  was  passed  to  amend  U.  8.  Rev.  Stat. 
S  1069,  for  the  purpose'of  restricting  claims 
for  captured  or  abandoned  property  under  the 
acts  of  March  12.  1863,  and  July  2. 1864. 

In  Unitfd  Stata Y.  Bumdt,  SOU.  B.  IB  WM. 
624  (20:  474),  the  question  arose  as  to  the  mean- 
ing of  the  linfltation  upon  the  jurisdiction  oon- 
tataed  in  the  words  "appropriation  of  or 
damage  to  property  by  the  army  or  navy." 

It  was  the  manifest  purpose  of  the  act  of 
March  8,  1887,  to  farther  limit  the  jurisdic- 
tion of  the  court,  and  therefore  more  com- 
prehensive language  waa  aaed,  which  expressly 
withheld  from  the  court  "jurisdiction  to  bear 
and  determine  claims  growing  out  of  the  lata 
civil  war  and  commonly  known  as  'war 
claims.' " 

Even  without  the  limitation  of  the  sufaae- 

Sinent  act,  it  seems  the  ooort  wonld  have  no 
urisdlction  In  this  case. 

P^U^r  T.  United  Statu,  76  IT.  8.  9  Wall.  48 
(19:  649). 

There  was  nothing  In  the  acts  attending  the 
appropriation  upon  which  an  implied  promisa 
could  be  founded. 

Pugh  V.  United  8tttte$.  80  U.  &  18  WaU.  688 

(20:  711). 

If  the  court  could  not  take  tbe  original  jorla- 
diciion  of  the  claim  for  the  reason  stated,  tbe 
fact  of  Its  being  referred  to  the  court  by  tiia 
Secretary  of  tbe  Treaaazy  wonld  not  enlarge 
the  JurUdiction. 

United  Statu  w.  JTw  York,  160  U.  8. 616  (40: 
SS6). 

There  was  no  Implied  contract. 

The  findings  show  that  Uils  property  waa 
"employed  In  actual  hostllltleB  on  land." 

Under  the  authority  of  United  8tate$  t. 
Klein,  80  V.  S.  18  Wall.  136  (20:  522).  and 
Young  v.  United  Btatee,  97  D.  8.  60  (24:987).  it 
became,  when  taken,  the  property  of  the 
United  States. 

Mr.  Frank  P.  01»rk.  for  appellee: 

The  government  on  Its  part  was  to  release 
'^11  charges  against  the  railroad  for  expense 
of  material  or  expense  of  operation."  to  give 
up  "all  material  used  In  the  repair  of  tbe  road, 
etc,"  and  to  surrender  "all  rolling  stock  and 
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iDBterlal,  the  properly  before  the  war  of  the 
roBd  and  captured  by  the  forces  of  the  Uoited 
Statee,"  there  csq  be  oo  questioo  but  that  the 
tender  ud  acceptance  of  and  the  compliance 
wllb  these  conditions  established  a  contract 
between  this  company  and  the  government. 

Wincheter  A  P,  R,  Go.  v.  JJniUd  Statu,  27 
Ct.  CI.  494;  UniUa  State*  T.  Svetd.  75  U.  S.  8 
Wall.  77  (19:449);  Gibbons  v.  United  8tate$,  IS 
U.  S.  8  Wall.  269  (19:453);  United  StaUa  t. 
Smoot.  82  U.  8. 15  W  all.  S6  (21 : 107). 

The  same  construction  and  effect  must  be 
applied  to  contracts  made  by  the  United  States 
at  to  those  between  individuals. 

Salomon  t.  United  Statet,  7  Ct.  CI.  488.  af- 
firmed in  86  U.  S.  19  W»11.  17  (22:  46];  United 
State$  T.  Oill,  87  U.  8.  20  Wall.  617  (22:  421); 
United  States  r.  SmitA.  94  C.  8.  2l4  <24: 115); 
United  States  v.  Bottteiek.  94  U.  S.  68  (24: 
C5l;  Amoiktag  3Mr.  Co.y.  Unit«i  S(at«$,HlJ. 
a  17  Wall.  I»S  (21:  716). 

The  correspondence  under  which  the  United 
States  enters  into  an  occupancy  coostitutea  a 
contract  of  leliiog,  and  the  Coited  States  can 
be  held  liable  for  damages  for  misuse  of  the 
leased  premises. 

C/ark  T.  UniUd  Stales,  9S  U.  S.  639  (24: 618). 

A  parol  contract,  wholly  or  partially  exe- 
cuted, entitles  the  party  to  recover  the  fair 
value  of  bis  property  or  services,  as  upon  an 
Implied  contract  for  the  gvantvmmemit. 

knote  V.  United  States.  95  U.  8. 149  (24: 442); 
United  States  v.  State  Nat.  Bank,  96  U.  S.  80 
(24:  647). 

Wbeu  the  money  or  property  of  an  innocent 
person  has  gone  into  the  coffers  of  the  nation, 
such  money  or  property  cannot  be  held  against 
the  claim  of  the  wroos  and  injured  party. 

StaU  Nat.  Bank  v.  United  States,  114  U.  S. 
401  (29:  149):  Parish  v.  United  States,  100  U. 
S.  SOO  (25:  763);  United  States  v.  Peek,  102 
U.  S.  04(26: 46);  Western  U,B.<h.r.  United 
Statu,  101  n.  S.  648  (2S:  106e>. 

The  govemmeot  cannot  retain  the  obligation 
of  a  contract  afrainst  a  company,  and  at  the 
same  time  vary  itsowo. 

Chiengo  SN.W.  R.  Co.  T.  United  States,  104 
V.  S.  680  (26: 891);  Bareegr.  United  State*,  105 
C.  S.  671  (26:1206). 

A  written  bid,  and  acceptance  <tf  that  bid, 
constitute  '*a  contract  between  the  parties," 
which  can  be  enforced. 

Garflelde  v.  United  States.  98  0.  S  243  (28: 
779);  Swift  d  V.  A  B.  Co.  v.  United  States,  111 
U.  8.  22  |28:  841);  United  States  v.  (JreatFaUs 
Mfg.  Co.  112  U.  S.  646  i28:  846);  United  States 
V.  MueOer,  118  U.  8. 168  (28:  946). 

The  claim  in  the  case  at  bar  was  surely 
duly  "presented"  and  in  a  form  suflSciently  in- 
telligible. 

Tatior  V.  United  States,  14  Ct  CI.  880. 

The  adjudicated  cases  sustained  the  court  of 
c^ms  In  this  case. 

Warder  t.  United  State*,  SS  Cu  CL  177.  178. 

Mr.  Justice  HarlaA  delivered  the  opinion 
of  the  court: 

The  United  BUIes  contends  that  the  claim  in 
question  is  not  one  of  which  the  court  of 
claims  could  take  cognizance  for  purposes 
of  flnal  adjudication:  that  the  case  is  not  one  of 
implied  contract;  and  that  the  government  is 
protfcied  from  any  judgmcot  a^init-lt  by  the 
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statutoiy  limitation  of  six  years.  The  first  of 
these  Questions  does  not  seem  to  have  been 
raised  In  the  court  below. 

The  act  of  February  24,  IKtS.  chap.  123,  br 
which  the  court  of  claiioa  was  coosUtuted, 
gave  it  jurisdiction  to  bear  and  determine  all 
claimsagaioBttheUnlted  States  "founded  upon 
*any  law  of  Congress,  or  upon  any  reg:u-[U53 
latioD  of  an  executive  department,  or  upon 
any  contract,  expressed  or  implied,  with  the 
ffovemnient  of  ibe  United  States."  10  Stat,  at 
L.  012.  But  by  a  subsequent  act  passed  July 
4,  1864.  chap.  240,  It  was  declared  "tbat  the 
jurisdiction  of  the  court  of  claims  shall  not  ex- 
tend to  or  include  any  claim  against  the  United 
States  growing  out  of  the  destruction  or  ap- 
propriation of,  or  damage  to,  property  by  the 
army  or  nnvy,  or  any  part  of  the  army  or  navy, 
engaged  in  the  suppression  of  the  rebellion, 
from  the  commencement  to  the  close  tfaonof. 
18  Stat.  atL.  881. 

By  the  act  of  FebruaT7  21.  1867,  chap.  67. 
it  was  provided  that  the  act  of  1864  should 
"not  be  construed  to  authorize  the  settlement 
of  any  claim  for  supplies  or  stores  talceo  or 
furtilfilieii  for  the  use  of  or  used  by  the  armies 
of  the  United  States,  nor  for  the  occnpatioD 
of,  or  injury  to,  real  estate,  nor  for  tfae  con< 
sumption,  appropriation,  or  destruction  of,  or 
damage  to.  personal  property,  by  the  military 
authorities  or  troops  of  toe  United  States, 
where  such  claim  orlgioaled  during  the  war 
for  the  suppression  of  the  southern  rebellion, 
in  a  state,  or  part  of  a  state,  declared  In  Insur* 
rection."  14  Slat,  at  L.  897. 

The  Revised  Statutes  omitted  the  provisions 
of  the  acu  of  1864  and  1867.  Whether  that 
omission  was  Intentional  or  not,  we  need  not 
nqulre;  for  by  the  act  of  February  18, 1875, 
chap.  80,  which  was  passed  to  correct  errors 
and  supply  omissions  In  U.  S.  Rev.  Stat, 
g  1059,  enumerating  the  matters  or  cases  of 
which  the  court  of  claims  could  take  oogote- 
aoce,  was  ammded  by  adding  to  its  fourth 
paragraph  tfae  following  addiuooal  proviao: 
•'Provided,  also.  That  the  jurisdiction  of  the 
court  of  claims  shall  not  extend  to  any  claim 
against  the  United  States  growing  out  of  the 
destruction  or  appropriation  of,  or  damage  to, 
property  by  the  army  or  navy  engaged  fa  the 
snppreisioD  of  the  rebellion.^  18  Stat,  at  L. 
818. 

The  Tucker  act  of  March  8, 1887,  chap.  850, 
expressly  witbholda  from  the  court  of  claims, 
and  from  the  district  and  circuit  courts  of  the 
Uoited  States,  "jurisdiction  to  bear  and  deter- 
mine claims  erowing  om  of  tbe  late  civil  war. 
and  commonlv  known  as  'war  claims.' "  24 
Stat,  at  L.  606. 

*It  thus  appears  that  at  the  time  the  ap-[SS3 
pellee  by  its  president  made  applicatioo  to  the 
military  authorities  to  have  its  road,  as  well  as 
Ibe  iron  rails  la  question,  restored  to  its  posses- 
sio»,tbccourt  of  claims  was  without  authority  to 
adjudicate  any  claim  agaiost  the  United  States 
"growing  out  of  the  destruction  or  "appro- 
priation*'^ of  or  damage  to  property  by  the 
army  or  navy  engaged  in  the  suppression  of 
the  rebellion;  further,  tbat  at  the  time  the  ap- 
pellee's claim  was  transmitted  by  the  Secretary 
of  the  Treasury  to  the  court  of  claims  for  adju- 
dication that  court  was  without  Jurisdiction  to 
hear  and  determine  claims  "growing  otit  of  the 
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late  civil  war  and  commonly  known  as  'war 
claims."*  Of  course,  the  "war  clafms"  to 
wbicb  tbe  act  of  1887  referred  iQcluded  tboae 
described  in  tbe  previoua  acts  as  datms  xrow- 
ing  out  of  the  destruction  or  approprtatioD  or 
damage  to  property  by  tbe  army  or  navy  en- 
gaged in  Uie  suppressioD  of  tbe  rebellloa. 

Is  tbe  claim  of  tbe  appellee  a  "  war  claim  " 
wUhto  tbe  meaning  of  the  act  of  1867?  ligbt 
will  be  thrown  upon  this  question  by  tbe  deci- 
sions construing  toe  act  of  1864,  wbicb  eicluded 
from  tbe  JurlsdlctioD  of  tbe  court  of  claims 
any  claim  "growing  out  of"  the  destruction  or 
"appropriation"  of  property,  by  tbe  army  or 
navy  engaged  In  the  suppression  of  the  rebel- 
lion. 

In  Fitar  t.  United  Stata.  76  U.  S.  9  Wall. 
45,  48.  4S  [W:  549-651],  It  appeared  that  a  cer- 
talo  wbari  aod  it  appurleoaoces  at  Key  West, 
Florida,  were  iu  the  use  and  occupation  of 
tbe  United  States  during  the  civil  war  under 
«n  agreement  as  to  rental  between  an  act- 
ing asBlsiaot  quartermaster,  stationed  at  that 
place,  and  the  owner  of  tbe  property,  but  tbe 
agreement  was  not  approTed  by  tbe  Quarter- 
■naster  Cteneral.  Tbu  court  said:  "No  lease 
•of  ibc  premises  for  tbe  use  of  tbe  Qturiermas- 
ter's  Departmeot,  or  any  brandi  of  it,  could 
tie  binding  upon  the  government  until  ap- 
proved by  the  Quartermaster  General.  Until 
«ucb  approval  tbe  actloo  of  tbe  olUcera  at  Key 
West  waa  as  ineffectual  to  fix  any  liability 
upon  tbe  goveroiRent  as  if  tbey  bad  been  en- 
tirely disconnected  from  the  pnUic  service.  Tbe 
Agreement  or  lease  wfts,so  far  as  the  government 
is  concerned,  the  work  of  strangers.  Tbe  ob- 
2S4]  ligation  *of  tbe  government  for  the  use  of 
the  property  is  exactly  what  It  would  have  been 
if  the  possession  bad  been  taken  aod  held  with- 
■oui  tbe  existence  of  tbe  agreement.  Aoy  ob- 
ilgtttion  of  that  character  cannot  be  considered 
hg  the  court  of  claims."  Referring  to  the  pro- 
Yuions  of  the  above  act  of  July  4,  1864,  tbe 
•court  proceeded:  'The  premises  of  tbe  peti- 
tlonera  were  thus  appropriated  by  a  portion  of 
the  army.  It  matters  not  that  tbepetltloners, 
suppoelog  that  tbe  ofBcers  at  Key  West  could 
bind  tbe  government  to  pay  a  snpulaied  rent 
for  tbe  premises,  cooseoted  to  such  appro- 
priation. Tbe  manner  of  tbe  spproprlatioo, 
whether  made  by  force  or  upon  the  consent  of 
tbe  owner,  does  not  aCFect  tbe  question  of  ju- 
risdiction. The  consideration  of  anp  claim, 
whatever  its  character,  growing  out  of  such 
appropriation,  is  excluded.  Tbe  term  appro- 
priation Is  of  the  broadest  import;  tttocludes 
all  taking  aod  use  of  property  by  the  army  aod 
navy.  In  the  course  of  tbe  war,  not  authorized 
by  contract  with  tbe  government.  ...  If 
tbe  petitioners  are  entitled  to  compensation  for 
tbe  use  of  tbe  property  ibey  must  seek  it  from 
Congress." 

Tbe  caw  of  OniM  Btatet  v.  RuueU,  80  U. 
fl.  18  Wall.  628.  682780: 474.  476J,  was  some- 
what dlfterent  in  Its  facts.  That  was  a  suit  to 
recover  for  tbe  use  of  certain  Meamboats  used 
in  tbe  public  service  by  the  military  authori- 
ties at  St.  Louts.  Missouri.  In  1863.  It  ap- 
peared from  theflndiogs  of  thecourt  of  claims 
that  tbe  military  officers  did  not  Intend  to  "ap- 
propriate" the  steamboats  to  the  United  States, 
nor  even  tbdr  services,  although  tbey  did  in- 
tend to  compel  the  masters  and  crews,  with 


the  steamers,  to  perform  the  services  Deeded, 
and  that  the  United  States  should  pay  a  reason- 
able compensation  for  such  services;  that  such 
was  tbe  understanding  of  tbe  owner:  and  that 
the  steamers,  as  soon  as  tbe  services  for  which 
they  were  required  bad  been  performed,  were 
returned  to  the  exclusive  possession  and  con- 
trol of  tbe  owner.  The  steamers  were  equipped, 
victualled,  and  manned  by  tbe  owaer,  and 
he,  or  persona  by  him  appointed,  contioiwd  In 
their  command  tbroughont  tbe  entire  period  of 
tbe  service.  "Re  yielded  aC  once."  this  court 
said, '  'to  the  milita:^  order,  and  entered  Into  tbe 
service  of  *tbegOTemmeot.aod  the  rourl[255 
here  fully  concur  with  the  court  of  claims  that 
there  wasnot  such  an  appropriation  of  thesteam- 
boats  or  of  tbe  services  of  the  masters  and  crews 
as  mohibited  the  court  below  from  taking  ja- 
risdiction  of  tbe  case.  On  tbe  cooiraryi  the 
court  Is  of  the  opinion  that  tbe  findings  of  the 
court  of  claims  show  that  tbe  employment  and 
use  of  tbe  steamboats  were  such  as  to  raise  an 
implied  promise  on  tbe  part  of  tbe  United 
States  to  reimburse  tbe  owner  for  the  services 
rendered  and  tbe  expenses  incurred,  as  allowed 
by  tbe  court  of  claims.  Valuable  services,  it 
is  conceded,  were  rendered  by  tbe  appellee,  and 
It  Is  not  pretended  that  the  amount  allowed  is 
excessive.  Neither  of  tbe  steamers  was  de- 
stroyed, nor  is  anything  clsimed  as  damages, 
and  inasmuch  as  the  findings  show  that  an 
appropriation  of  tbe  steamers  was  not  intended, 
and  that  both  parlies  understood  that  a  reason- 
able compensalioD  for  the  aervices  was  to  be 
paid  by  the  United  States,  the  court  Is  of  tbe 
opinion  that  tbe  objection  to  the  jurisdiction  of 
the  court  of  claims  cannot  be  sustained,  as  the 
claim  is  not  for  'the  destruction  or  appropria* 
tlon  of  or  damages  to  property  by  the  army  or 
navy  engaged  iu  the  suppression  of  the  rebel- 
lion.* " 

Another  esse  is  that  of  Pagh  v.  United 
StaUi,  80  U.  S.  18  Wall,  [20:  711, 

713J.  In  tbe  petition  In  that  case  the  claimant  - 
averred  "that  the  United  States,  during  the 
late  civil  war,  illegally,  violently,  and  forcibly 
took  possession  of  hu  plantation.  In  the  slate 
of  Louisiana,  on  the  false  pretext  that  It  had 
been  abandoned  by  the  owner,  and  held  it  un- 
til January,  1886.  during  wbicb  time  the  United 
States,  aod  the  agents  placed  In  charge  of  th« 
plantation,  destroyed  and  carried  away  tbe 
properiy  of  the  petitioner  to  the  value  of 
143,608;  and  that  tbe  United  States,  Quring 
tbe  same  period,  rented  the  plantation  to  sun- 
dry persons,  who  made  large  crops,  worih 
$15,000  or  $80,000."  Chief  Justice  Chase, 
speaking  for  tbe  court,  said :  "Tlic  destruction 
of  the  property  complaioed  of  was  during  the 
war  and  in  one  of  tbe  states  engaged  in  the 
rebellion,  and  the  presiunptlon,  In  the  absence 
of  iocoDSistent  allegations,  Is  that  It  was  by 
the  military  forces  of  tbe  United  States.  It  is 
elearthatapetltion  for  compensation  forlnjuries 
of  this  character  *cou1d  ootbesustalDed  fSS56 
in  the  court  of  claims,  for  tbe  demand  plainly 
grows  'nut  of  the  destruction  or  appropriation 
of  or  damage  to  property  by  the  army  or  navy 
engaced  in  the  suppression  of  tbe  rebellion,' 
and  b  excluded  from  the  cognizance  of  that 
court  by  tbe  express  terms  of  the  act  of  July 
4, 1864.  .  .  .  It  is  plain,  therefore,  that  the 
petition  does  not  state  a  case  within  the  jails- 
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dtctlon  of  the  court  of  cl&lms.  If  thepeUtlouer 
bas  any  claim  upon  tbe  goTernmeDt  he  muat 
•eek  relief  from  Congreas." 

Tbe  preseDt'CHse  is  controlled  by  the  decisions 
in  Filor  v.  United  States  and  Puffh  v.  United 
States.  It  ia  not  a  case,  like  that  of  United 
AatesY.  RutKll,  of  the  use  of  property  under 
«  valid  implied  agreement  that  tbe  owner 
•hould  Ik  compensated;  but  ia  one  of  tbe  actu- 
«1  appropriations  by  the  military  authorities 
of  tbeUnited  Statea.engaged  in  the  suppression 
«f  tbe  rebellioD,  of  property  which,  at  tbe 
time  of  such  appropriation,  was  befos  em- 
ployed the  Ooofederate  government  u  hos- 
tility to  (be  Union.  Tbe  traosactlon  bad  no 
element  of  contract,  but  was  wholly  military 
in  character.  Id  RumWa  Case  tbe  owner  of 
tbe  property 'acquiesced  in  its  use  by  tbe  gov- 
«rnment,  and  there  was  such  an  understanaing 
between  the  goveroment  and  himself  ss  made 
it.  In  tbe  opinion  of  this  court,  the  duty  of  tbe 
former  under  the  Constitutioo  to  make  Just 
compensation  to  tbe  latter.  In  the  case  now 
before  us,  tbe  road  and  Its  appurleoancea  were 
seized  witbout  regard  to  tbe  assent  of  the  owner 
and  witbout  any  understanding  tbat  compeo- 
•aiion  was  to  be  made.  Indeed,  it  would  not 
have  been  competent  for  the  military  autliori- 
ties  of  the  United  States  to  have  bound  tbe 
(government  to  make  compensation  to  the  ap- 
pellee for  tbe  use  or  for  tbe  return  of  property 
which,  when  seized,  was  being  actively  em- 
ployed, under  acontract  with  its  owner,  to  ad- 
vance the  cause  of  the  rebellion.  If  tbe 
appellee's  road  and  tbe  iron  upon  it  were  not, 
under  the  circumetaoces  which  attended  thei^ 
seizure,  "appropriated"  by  the  military  author- 
ities engaged  In  the  suppression  of  tbe  rebellion, 
4t  is  difficult  to  conceive  of  a  case  of  an  appro- 
priation of  property  within  the  meaning  of  the 
ads  of  1664  and  1875.  Tbe  road  and  its  appur- 
257]  tenaoces  "having  been  thus  seized  and 
appropiiated  for  mflitary  purposes  during  the 
war,  what  was  done  by  uie  military  authoriiies 
of  tbe  United  States  is  to  be  regarded  as  an  act 
«f  war.  and  the  claim  of  the  appellee,  for  the 
proceeds  of  the  propertv  appropriated,  must 
be  deemed  a  "war  claim''  within  tbe  meaning 
of  the  act  of  1887.  and  therefore  expressly 
excluded  from  the  jurisdiction  of  the  court  of 
claims  at  the  time  ft  was  transmitted  to  that 
court  for  adjudication.  Jurisdiction  could  not 
attach  by  reason  simply  of  the  claim  having 
been  certified  to  that  court  by  an  executive 
de[nrtmeot  under  %  1063,  as  one  Involvlog 
controverted  questions  of  fact  and  law;  for,  in 
United  States  v.  New  York,  160  U.  8.  S98,  615 
(40:  9S1.  556],  the  various  statutes  relating 
lo  tbe  jurisdiction  of  tbe  court  of  claims  were 
examined,  and  It  was  held,  upon  full  consid- 
eration, tbat,  uotwithslandlng  tbe  passage  of 
the  Bowman  and  Tucker  acts,  a  claim  described 
in  U.  S.  Rev.  Sut.  g  1068,  could  be  Ininsmilted 
to  tbe  court  of  claims  for  "AluI  adjudication," 
provided  "such  claim  be  not  barred  by  limita- 
tion, and  be  one  of  which,  by  reason  of  lis 
aubject-matter  and  character,  that  court  could 
take  judic'al  cogDizance  at  the  voluntary  suit 
«f  tbe  claimant.^* 

The  appellee  insists  tbat  Its  claim  Is  not  a 
"war  claim,"  but  is  one  founded  upon  con- 
tract made  after  tbe  civil  war  ended.  But  in 
whatever  light  the  matter  be  viewed,  and  even 
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if  it  were  held  that  the  military' authorities  of 
the  United  Stales,  after  actual  bostilities 
ceased,  agreed  to  return  the  iron  in  question 
to  the  appellee,  its  claim  Is  one  "growing  out 
of"  the  appropriation  of  property  by  the  army 
engaged  in  the  suppression  of  the  retiellioo,  and 
therefore  a  "war  claim"  within  tbe  meaning 
of  the  above  act  of  March  S,  1887.  It  could 
not  be  devested  of  tbat  character  by  anything 
done  or  omitted  to  be  done  by  any  otScer  or 
department  of  the  government.  After  tbe 
suppression  of  the  reDelltoo  tbe  military  au- 
thorities had  no  such  relations  to  propnty  ap- 
inopriated  by  them  during  the  war  as  enabled 
them,  by  contract  or  otherwise,  to  turn  a  claim 
growing  out  of  such  appropriation  into  a  claim 
based  upon  contract,  and  thereby  give  to  the 
court  of  claims  a  jurisdiction  denied  to  ft  by 
Congress.  We  do  not  "mean  to  say  thatr25S 
this  claim  mfffbt  oot  have  been  allowed  by  the 
proper  e»cative  department,  and  paid  out  of 
moneysatita  disposal  for  such  purposes.  No 
such  question  la  now  presented,  and  we  there- 
fore express  no  opinion  upon  it.  We  adjudge 
nothing  more  than  that  tbe  court  of  claims 
could  not  take  jtididal  cognizance  of  this  claim 
because  it  was  and  is  a  "war  claim."  that  Is, 
one  growing  out  of  the  appropriation  of  prop- 
erty by  tbe  army  wbUe  engaged  in  tbe  sup- 
pression of  tbe  rebellion,  and  not  one  arising 
upon  a  valid  contract,  express  or  implied,  made 
when  such  appropriation  occurred. 

These  views  render  it  unneceaeary  to  con- 
sider any  other  question  In  theme,  ■ndnqnlre 
a  reversal  of  tbe  Judgment. 

Tbe  indgment  u  reversed,  and  the  caose  t«* 
mandea  with  directions  to  dismiss  the  action 
for  want  of  Jurisdiction  in  the  court  of  claim*. 
BMcrsed. 

Mr.  Justice  SUtm  dissented. 


UNITED  STATES,  PV.  in  Ar.. 
«. 

HARRY  L.  LAWa 

(See  8.  C  Beporter's  ed.  tB8-SB8.) 
Contract  labor  act — ehemi^. 

L  A  ooDtraot  made  with  an  alien  ia  a  tonUgn 
oounuy  to  oome  to  Uits  couotir  as  a  obemlst  on 
a  sugar  plantation  In  Louisiana.  In  pursuance  of 
wbiob  ooQtraot  euoli  alien  does  oome  to  tfaU 
country  and  Is  emplored  on  a  sufrarplantatkm  In 
Louisiana  and  blsexpeoaes  paid  hy  tbe  dtfendant. 
Is  not  aoontraotto  perform  lal>or  or  service  as 
prolilbited  Id  tbe  set  of  Oougnm  passed  VMmi- 
arySS,1885. 

2.  A  obemlst  employed  on  a  sugar  pliintatloD  la 
Loulslaoa  Iwloogs  to  a  "reoogQised  profearioa" 
wttfatD  tbe  enmptloD  made  hj  tbe  proviso  oC  tbe 
otmtraei  labor  aot  of  Harch  8,  UBL 

'    [No.  248.] 

Submitted  April  tS,  1896.   Decided  Maf  18. 
2896. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  tbe 
Sixth  Circuit  certifying  a  question  to  be  an- 
swered in  the  above-entitled  action.  Qiw*«pn 
answered. 
The  facta  are  stated  In  tbe  oplnUm. 
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Mr.  Holmes  Conrad,  Solicftor  Oeneral, 
for  plaintiff  in  error: 

A  "ctiemist"  on  a  suffar  plantation  in  Louis- 
iana is  a  person  engaged  in  labor  or  Berrice;  he 
does  not  belong  to  "anj  recognized  profession." 

United  Siatea  t.  Thompaon.  41  Fed.  Rep.  28. 

Tbe  chemist  In  this  case  was  a  mere  em- 
plojee,  hired  by  his  employer,  to  whoee  will 
be  was  subject. 

Vam     Ifevicomhe,  183  U.  S.  330  (38:  810). 

Now  here  this '  'chemist"  was  not  a  free  agent. 
He  it  not  described  in  the  certificate  as  a 
"chemUt,"  hat  as  s  "chemist  on  a  sugar  plan- 
tation in  Louisiana.''  He  was  a  chemist  only 
there,  and  only  for  tbe  purposes  which  his  em- 
ployment on  that  place  occasioned.  He  served 
his  employer  and  performed  tbe  labor  pre- 
scribed in  hisnontract. 

Had  he  been  a  professional  chemist,  offering 
hii  services  to  the  public  at  hirge,  holding 
himself  ready  to  apply  bis  sdentlfle  knowledge 
and  skill  to  all  persons  who  applied  for  them, 
he  would  be  entitled  to  tbe  claim  of  "belong- 
ing to  a  recognized  profession."  But  he  had 
contracted  to  sell  bia  time,  bis  labor,  and  bis 
skill  in  bis  art  to  one  single,  narrow,  prescribed 
service. 

Bank  of  Penntylwnia  t.  QrUt,  85  Pa.  438; 
Price  T.  Kirk,  90  Pa.  47;  P^nock  v.  Fuller,  41 
Mich.  168,  83  Am.  Rep.  148. 

The  act  of  February  36.  1886,  by  expressly 
excepting  certain  specified  classes,  has,  by 
every  recognized  canon  of  construction,  plainly 
manifested  its  Intent  and  purpose  to  reach  all 
classes  within  the  scope  of  the  original  act,  aave 
those  excepted  therein  and  in  the  amendments. 

Lake  Oounty  Oomn.  v.  RoUint,  180  U.  8. 
670  (88: 1068). 

Mr.  ttawreaeeHuwcllfiA'.,  for  defend- 
ant in  error: 

It  is  true  of  this  case,  as  it  was  of  tbe  case 
of  Churth  of  Bdy  Trinity  r.  United  Statee, 
148  n.  S.  457  {86:  SS7).  that  tbe  contract  com- 
plained of  la  within  the  letter  of  the  statute. 
Bat  it  b  not  within  tbe  statute,  because  not 
within  Its  spirit  nor  within  the  intention  of  Its 
makers.  "Tbe  title  of  tbe  act,  tbe  evil  which 
was  intended  to  be  remedied,  tbe  circumstances 
surrounding  tbe  appeal  of  Congress,  tbe  re- 
ports of  the  committee  of  each  house,  all  con- 
cur in  aflSrming  that  the  Intent  of  Congress 
was  simply  to  stay  tbe  Influx  of  this  cheap  uo- 
Bkilled  labor."   p.  465(330). 

A  chemist  is  none  tbe  less  engaged  In  a  pro- 
fessional labor  because  he  confines  his  energies 
to  a  particular  department  of  chemistry,  or  in 
bebalf  of  a  particular  patron. 

The  statement  that  tbe  service  was  to  be  per- 
formed "on  a  sugar  jdantatlon  Id  Loolsiana** 
does  not  qualify  tbe  character  of  the  service. 
It  Indicates  merely  the  I^&ee  where  the  service 
was  to  he  performed.  Tbe  question  certified 
must  therefore  be  dealt  with  as  one  presenting 
the  case  of  purely  professional  labor  because, 
according  to  tbe  definitions  of  all  lexicograph- 
ers, a  chemist  is  one  skilled  in  the  science  of 
chemistry,  or  a  professor  of  cbemisiiy. 

Tbe  statute  (being  criminal  and  therefore  to 
be  strictly  construed)  was  not  intended  to  con- 
demn tbe  act  complained  of. 

Mr.  Justice  PeeUuun  delivered  tbe  opinion 
of  the  court: 

269]  *Thii  case  comes  here  upon  a  certificate 
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from  tbe  United  States  circuit  court  of  appeal» 
forthesixtb  circuit.  Tbe  case  came  before  that 
court  by  writ  of  error  to  tbe  judgment  of  tbe 
cbvult  court  of  the  United  States  for  the 
southern  district  of  Ohio,  western  division. 
Upon  being  presented  to  the  circuit  court  of 
appeals  it  appeared  from  tbe  record  that  the 
following  question  or  proposition  of  law  arose 
in  the  case  concemine  which  tbe  court  desired 
the  instruction  of  tlna  court  as  to  tbe  proper 
decisIoD  thereof.  Tbe  following  is  the  quesUoD 
as  stated: 

"Is  a  contract  made  with  an  alien  Jn  a  foreign 
county  to  come  to  this  country  as  a  chembi 
on  a  sugar  plantation  in  Louisiana,  In  pur- 
atirance  of  which  contract  such  alien  does  come 
to  this  county  and  is  employed  on  a  sugar 
plantation  in  Louisiana,  and  his  expenses  paid 
by  the  defendant,  a  contract  to  perform  labor 
6t  service  as  prohibited  in  the  act  of  Coogresa 
passed  February  36,  1885r' 

Tbe  court  certified  the  following  as  being  a 
summarized  statement  of  tbe  facts  appearing 
In  the  bill  of  exceptions  made  under  the  direo 
tion  of  the  judges  of  the  court,  vit.; 

Statement  of  Facte. 

A.  Seellger  was,  on  or  about  July  23.  1889,. 
a  citizen  of  tbe  German  Empire,  residiog  at 
Dormaogen,  Qermanvi  At  that  date  ft  i» 
clamed  that  the  derendant  made  a  contract 
with  blm  to  come  to  tbe  United  States  as  » 
chemist  on  a  sugar  plantation  in  Louisiana,  and 
and  that  Seeliger  agreed  to  come  to  the  United 
States  for  that  purpose,  and  that  tbe  defendant 
paid  bis  expenses  to  tbe  United  States;  that 
Seeliger  paid  his  expenses  to  the  United  States; 
that  Seeliger  came  to  the  United  Stales  and 
went  to  Louisiana,  and  was  there  employed  od 
8  sugar  plantation  as  chemist  under  tbe  direc- 
tion of  the  defendant. 

It  will  he  noticed  that  io  tbe  foregoing  state- 
ment of  facts  there  la  a  plain  contradiction  as 
to  which  party  paid  Seeliger's  expenses; 
whether  he  paid  them  himself  or  whether  the 
defendant  paid  them,  It  being  stated  both  ways. 
This  Is-  onquestlonably  a  mere  clerical  error, 
because  In  tbe  question  which *iscerlified[2H(> 
to  this  court  the  statement  is  plainly  matfe  that 
tbe  expenses  of  Seeliger  were  paid  bv  the  de- 
fendant. We  must  assume,  therefore,  that 
such  Is  the  fact. 

The  act  of  (ingress  under  which  tbe  Quee- 
tion  arises,  psssed  February  26,  1885  (28  Suu 
at  L.  882),  is  entitled  "An  Act  to  Prohibit  the 
Importation  and  Allgrntion  of  Foreigners  and 
Aliens  under  Contract  or  Agreement  to  Per- 
form Labor  in  tbe  United  Stales.  Its  Territories, 
and  the  District  of  Columbia.''  Tbe  1st  and 
2d  sections  thereof  read  as  follows: 

"Sec  1.  Be  it  enacted  by  the  Senate  aTtd  HouM 
cfR^eientativetofihe  United  Siatet  of  America 
in  Congreat  aiaembled,  That  from  and  after  tbe 
passage  of  this  act  it  shall  be  unlawful  for  any 
person,  company,  partnership,  or  ccvporation. 
in  any  manner  whatsoever,  to  prepay  the  trans- 
portation, or  In  any  way  assist  or  encourage 
the  importation  or  migration  of  any  alien  or 
aliens,  any  foreigner  or  foreigners,  into  tbe 
United  States,  its  territories,  or  the  District  of 
Columbia,  under  contract  or  agreement,  parol 
or  special,  express  or  Implied,  made  previous 
to  the  importation  or  migration  of  such  alien 

16S  U.S. 

Digitized  by  Google 


18Ml 


Uhitbo  States  v.  Laws. 


260-20» 


or  alleDB,  foreigDer  or  foreigners,  to  perform 
labor  or  wrTice  of  any  kind  lo  the  United 
Slates,  lu  territories,  or  the  District  of  Co- 
lumbia. 

"Sec.  S.  Tbat  all  contracts  or  agreements, 
expressor  Implied,  parol  or  special,  which  may 
hereafter  be  made  by  and  between  any  person, 
company,  partnership,  or  corporailon,  and  any 
foreigner  or  forei^ers,  alien  or  aliens,  to  per- 
form labor  or  service  or  having  reference  to 
the  performance  of  labor  or  service  by  any 
person  In  the  United  States,  Its  territories,  or 
the  District  of  Columbia  previous  to  the  mlgra- 
tion  or  importation  of  the  person  or  persons 
whose  labor  or  aervice  Is  contracted  for  Into 
the  United  States,  shall  be  utterly  void  and  of 
DO  effect." 

The  8d  and  4tb  sections  are  not 'material 
here.-  The  Slh  section,  after  providing  for 
certain  exceptions  to  the  provIsioDS  of  the  first 
two  sectioQS,  further  enacts  that  the  act  shall 
not  apply  "to  professional  actors,  artists, 
lecturers,  or  singers,  nor  to  persons  employed 
stelctljr  upersonal  or  domestic  servants." 
20lt  *Wblle  this  act  was  in  force  a  suit  was 
brougot  in  the  circuit  court  for  the  southern  dis- 
trict of  New  Tork  In  favor  of  the  United  States 
aKslDst  the  Rector,  etc.,  of  the  Church  of  the 
Holy  Trinity  in  the  city  of  New  York.  It  was 
brought  to  recover  the  penalty  of  $1,000,  as 
provided  for  in  the  act;  and  in  the  course  of  the 
trial  it  appeared  that  the  defendaot  was  a  re< 
ligiooa  corporation,  and  had  engaged  a  Mr. 
Warren,  an  alien  raiding  in  Englana,  to  come 
to  the  dty  of  New  Tork  and  take  charge  of  its 
church  as  pastor.  It  was  claimed  on  the  part 
of  the  United  States  tbat  the  church  corpora- 
tion in  making  that  contract  with  Mr.  Warren 
bad  violated  the  1st  section  of  the  act  in  ques- 
tion. It  was  held  by  the  circuit  court  that  the 
contract  waa  irithin  the  statute,  and  that  the 
defendant  was  liable  for  the  penalty  provided 
for  therein.  United  Statei  v.  CinunA  iff  the 
Eciy  Trinity,  86  Fed.  Bep.  808. 

Id  the  course  of  bis  opinion  the  learned  <Ax- 
rult  Judge  said: 

"It  waa,  no  doubt,  primarily  the  object  of 
the  act  to  prohibit  the  introducllon  of  assdsled 
immigrants,  brought  here  under  contracts 
previously  made  by  corporations  and  capitalists 
to  prepay  their  passage  and  obtain  their  serv- 
ices at  low  wages  for  limited  periods  of  time. 
It  was  a  measure  Introduced  and  advocated  by 
the  trades  union  and  labor  associations,  de- 
signed to  shield  the  interesis  represented  by 
such  organisations  from  (be  effects  of  ibe  com- 

Klition  in  the  labor  market  of  foreigners 
Dughtheieundercontracts  ha  vinga  tendency 
to  stimulate  Immigration  and  reduce  the  rates 
of  wages.  Except  froib  the  language  of  the 
statute  there  is  no  reason  to  suppose  a  contract, 
like  the  present  to  be  within  the  evils  which 
the  law  was  designed  to  suppress;  and,  indeed, 
It  would  not  be  indulging  a  violent  supposition 
to  assume  that  no  legtslstive  body  In  this 
countrr  would  have  advisedly  enacted  a  law 
framed  so  as  to  cover  a  case  like  the  present." 

Nevertheless  the  circuit  court  felt  bound  by 
what  it  regarded  the  plain  terms  of  the  statute 
to  hold  that  the  defendant  had  violated  the  act 
and  was  therefore  amenable  to  Its  penalties. 
2021  *Tbe  court  was  strengthened  in  its  con- 
struction of  the  statute  In  question  by  the  terms 
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of  the  proviso  above  alluded  to,  contained  In  the- 
OlhsecUon,  which  excepted  from  the  act  profes- 
sional actors,  artists,  leclurersL  and  singers. 
The  circuit  Judge  said:  "If,  without  this  ex- 
emption, the  act  would  appfy  to  this  class  of 
persons,  because  such  persons  come  here  under 
contracts  for  labor  or  service,  then  clearly  It 
must  apply  to  ministers,  lawyers,  surgeons, 
arcbitecis,  and  all  others  who  labor  in  any  pro- 
fessional calling.  Unless  Congress  supposed 
the  act  to  apply  to  the  excepted  classes,  there 
wasno  necessity  for  the  proviso.  .  .  .  Giv- 
ing effect  to  this  well-settled  rule  of  statutory 
Interpretation  the  proviso  is  equivalent  lo  a- 
declaratioif  tbat  contracts  to  perform  profes- 
sional services,  except  those  of  actors,  artists, 
lecturers,  or  slngep,  are  within  the  probibitioa 
of  the  pnceding  sections."  p.  806. 

The  defendant  Id  the  action  brought  the  case- 
to  this  court  for  review,  where  the  Judgment 
of  the  circuit  court  was  reversed,  and  It  was- 
held  tbat  the  statute  did  not  apply  to  such  a  con- 
tract. The  opinion  of  this  court  was  delivered 
by  Mr.  Justice  Brewar.  and  la  reported  In  14S 
U.  8.  4S7  ra6:8S71.  In  the  course  of  that 
opinion  the  title  of  the  act  In  question  was  re- 
ferred to  and  commented  upon,  and  It  wat- 
stated,  In  speaking  of  the  title,  that  ''obviously 
the  thought  expressed  in  this  reaches  only  to 
the  work  of  the  manual  laborer  as  distf  o^lsbed 
from  Uiat  of  the  professional  man.  No  one- 
reading  such  a  title  would  suppose  that  Con- 

Sess  bad  In  its  mind  any  purpose  of  staying 
e  coming  Into  this  counb'y  of  ministers  of 
the  gospel,  or,  indeed,  of  any  class  whose  tott 
is  tbat  of  the  brain." 

'  It  was  further  stated  In  the  opinion  as  follows: 
"Again,  another  guide  to  the  meaning  of  a 
statute  is  found  in  the  evil  which  it  is  designed 
to  remedy ;  and  for  this  the  court  projwrly 
looks  at  contempoimneoos  events,  the  dtuatlon. 
as  ft  existed,  and  It  was  pressed  upon  the  at- 
tention of  the  legislative  body.  VniUd  State* 
V.  Union  P.  R  Co,  91 U.  8.  73,79  f28:  224, 228], 
The  situation  which  called  for  this  statute  was- 
briefly  but  fully  stated  by  Mr.  Ju$tiee  Brown 
when,  as  district  Judge,  be  decided  the  case  of 
United  8tate$  v.  Ora^,  28  Fed.  Bep.  798.  798 : 
'The  motives  and  history  of  the  act  *are  [263- 
matters  of  common  knowledge.  It  bad  become 
the  practice  for  large  capitalists  in  thiscouotry 
to  contract  with  their  agt-nts  abroad  for  tha- 
sblpment  of  great  numbers  of  an  Ignorant  and 
servile  class  of  foreign  laborers,  under  con- 
tracts by  which  the  employer  agreed,  upon 
the  one  band,  to  prepay  their  paasage,  while, 
upon  .the  other  band,  the  laborers  sgreed  to 
work  after  their  arrival  for  a  certain  time  at  a. 
low  rate  of  wages.  The  effect  of  this  was  to 
break  down  the  labor  market,  and  to  reduce 
other  laborers  eneaged  in  like  occupations  to 
the  level  of  the  assisted  immigrants.  The  evil 
finally  became  so  flagrant  that  an  appeal  was- 
made  to  Congress  for  relief  by  the  pusage  of 
the  act  In  question,  the  design  of  wlilcb  was  to- 
raise  the  standard  of  foreign  immigrants,  and 
to  discountenance  the  migration  of  those  who 
had  not  suffldeot  means  in  their  own  bands, 
or  those  of  tbeir  friends,  to  pay  tbelr  passage.' " 
Allusion  is  then  made  to  the  petitions  and 
testimony  presented  before  tbe  committees  of 
Congress,  from  which  It  appears  "that  it  wa» 
this  cheap,  nnskilled  labor  which  was  making 
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Uie  trouble,  aod  the  influx  of  wbfcb  Congress 
soagtat  to  ^pieveui.  It  was  nerer  suggested 
that  we  bad  in  this  country  a  aoiplna  of  brain 
toilers,  and,  least  of  all.  tbat  tbe  market  for 
Che  services  of  Cbristian  ministers  was  de- 
pressed by  foreign  competition." 

Summing  up  tbe  matter  on  this  branch,  It 
WBS  said  in  the  opinion  aa  follows:  "We  find, 
therefore,  tbf^  tbe  title  of  tbe  act,  the  evil 
wbfcb  was  intended  to  be  remedied,  tbe  cir* 
cumstances  rurroundlog  tbe  appeal  to  Con- 
£resfi.  tbe  reports  of  tbe  committee  of  each 
bouse,  all  confer  Id  affirming  tbat  tbe  intent 
of  Congress  was  simply  to  stay  tbe  Influx  of 
this  cbeap.  noskllled  labor." 

Beyond  tbat.  tbe  opinioo  moceeded  with  the 
■atatement  tbat  no  purpose  of  action  agatost  re- 
ligion could  be  imputed  to  any  legislation, 
«tate  or  national,  because  of  U)e  fact  tbat  tbis 
Is  a  religious  people,  not  CfarlstEaoity  with  an 
•cstablisbed  church  and  titbea  and  spiritual 
courts;  but  ChriBtianity  with  liberty  of  con- 
science to  all  men,  as  was  stated  In  (Jpdegraph 
T.  Com.  11  Berg.  &R  894,  400. 
264]*lTpon  tbe  basis,  therefore,  that  it  could 
not  be  imputed  asthe  intention  of  Congress.not- 
vllbslsnalDg  the  language  used  Id  the  act,  (o 
prevent  the  Introduction  of  religious  teachers, 
it  was  held  tbat  the  act  did  not  apply  to  tbe 
case  before  the  court.  Both  grounds  were 
covered  In  the  opinion;  the  one  that  the  act 
was  clearly  intended  to  apply  only  to  cheap, 
nnskilled  labor,  and  the  other  tbat  in  no  event 
could  it  be  construed  aa  applying  to  a  contract 
for  tbe  services  of  a  rector  or  a  pastor  of  a  re- 
ligious corporation.  Tbe  first  ground  covers 
tbe  case  in  band.  Tbe  coostruction  given  to 
the  words  "labor  or  service"  by  tbis  court  in  the 
above  caac  was  neither  forced,  unnatural,  nor 
unusual.  Considering  tbe  dear  purpose  of  tbe 
act,  the  oonsrracUoo  adopted  was  a  nataral 
and  proper  one. 

Tbe  same  construction  has  been  adopted  In 
tbe  courts  of  the  state  of  New  York  tn  relation . 
to  statutes  providing  for  claims  of  laborers. 
In  Erieaaon  v.  Brown,  38  Barb.  81)0.  one  of  tbe 
'flections  of  the  act  of  Incorporation  rendered 
tbe  stockholders  Individually  liable  for  all  tbe 
debts  due  and  owing  by  the  company  to  its 
"laborers  and  apprentices."  Tbe  plaintiff, 
t>eing  a  consulting  engineer,  rendered  servicea 
to  tbe  company  as  such,  and  be  was  held  not 
to  be  within  tbe  meaning  of  the  statute,  and 
bence  could  not  recover  from  a  stockholder. 
The  statute  was  held  to  refer  to  unskilled  labor, 
where  the  individual  earned  bis  wages  more 
bv  the  labor  of  hia  hands  than  of  bis  bead. 

In  Aikin  V.  Wanon.  24  N.  Y.  482,  the 
plaintiff  contracted  nitb  a  railroad  company 
to  construct  part  of  its  road.  Defendant  was 
a  stockholder  in  tbe  company,  which  became 
Insolvent.  It  was  indebted  to  plaintiff  for 
the  serrlcea  of  himself  and  bis  laborers  and 
■servants  under  bis  contract.  Section  lO  of  the 
railroad  act  enacted  tbat  "all  of  the  stock- 
bolders  of  every  such  company  shall  be  jointly 
and  aeverally  liable  for  all  tbe  debts  due 
or  owing  to  any  of  Its  laborers  and  servants  for 
aervicea  performed  for  such  corporation."  It 
was  held  tbat  tbe  plaintiff  was  neither  a  laborer 
nor  a  servant  within  the  meaning  of  the  act. 

In  Coffin  V.  Bq/Bolda,  87  S.  Y.  640,  the  sut- 
nie  read:  "The  siockboldets  of  any  company 
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organized  under  the  proviilons  of  *thisactr205 
^ball  be  jointly  and  severally  individually  liable 
for  all  ciebts  that  may  be  due  and  owing  to  all 
their  laborers,  servants,  and  apprentices  for 
services  performed  for  such  corporations." 
The  plaintiff  was  tbe  secretary  of  tbe  company 
and  commenced  an  action  against  tbe  defendant 
as  a  stockholder  to  recover  the  amount  of  bli 
salary,  the  company  twing  insolvent.  It  was 
held  tbat  he  could  not  tecover.  He  was  not  a 
laborer  or  a  servant  within  tbe  meaning  of  the 
statute. 

In  Wakefield  v.  Fart/o.  90  N.  Y.  318,  under 
the  same  statute  It  was  held  that  one  who  was 
employed  at  a  yearly  salary  as  bookkeeper  and 
general  manager  was  not  a  laborer,  servant,  or 
apprentice  within  tbe  meaning  of  tbe  act,  and 
hence  tbat  be  could  not  recover  against  the 
stockholders  for  a  balance  of  salary  due  him 
from  the  insolvent  corporatlou. 

These  statutes  were  passed  for  the  protec- 
tion of  laborers,  Fervauta,  apprentices,  and  tbe 
like,  and  the  opinions  of  tbe  courts  in  relation 
to  tbe  class  of  individuals  that  would  be  in* 
eluded  within  the  meaning  of  those  terms  are 
somewhat  relevant  HllboiiKb  not  entirely  an- 
alogous to  the  case  before  this  court. 

Congress,  however,  a  Bbort'time  after  and 
probably  in  consequence  of  tbe  decision  of  tbe 
circuit  court  In  tbe  southern  district  of  New 
York,  amended  the  6ib  section  of  tbe  statute 
in  question  by  adding  to  the  proviso  therein 
meniiooed  the  words  "nor  to  ministers  of  any 
religious  denomination,  nor  peraons  belonging 
to  any  recognized  prof^on,  nor  professors  for 
colleges  and  seminaries,"  so  that  the  proviso 
would  read  that  tbe  provisions  of  this  act 
should  not '  'apply  to  professional  actors,artIst8, 
lecturers,  or  singers,  nor  to  persons  employed 
atrictly  aa  personal  or  domutfc  servants,  nor 
to  ministers  of  any  reliirious  denomination,  nor 
to  persons  belonging  to  any  recognizcni  profes- 
sion, nor  professors  for  colleges  und  semi- 
naries." Act  approved  March  8,  1891,  28 
Stat,  at  L.  1084,  chap.  051. 

This  amendment  to  tbe  statute  of  1885,  al- 
though passed  subsequently  to  tbe  decision  in 
tbe  circuit  court  and  prior  to  tbe  decision  of 
tbe  same  case  in  this  court,  waa  not  mentioned 
in  the  opinion  in  this  court,  because  tbe  review 
was  bad  upon  tbe  record  based  upon  the  act 
as  originally  passed  in  1885. 

*If  by  the  terms  of  tbe  original  act  the  [266 
provisions  thereof  applied  only  to  unskilled  la- 
borers whose  presence  simply  tended  to  de- 
grade American  labor,  the  meaning  of  the  act 
as  amended  by  the  act  of  1891  becomes.  If  pos- 
sible, still  plainer.  Now  by  its  very  terms  It 
is  not  intended  to  apply  to  any  person  belong- 
ing to  any  recogni^  profession.  We  think  a 
chemist  would  be  included  in  tbat  class.  Al- 
thougb  the  study  of  chemistry  is  the  study  of 
a  sctenoe,  yet  a  chemist  who  occupies  himself 
in  tbe  practical  use  of  his  knowledge  of  chem- 
istry as  bis  services  may  be  demanded  may 
certainly  at  this  time  be  fairly  regarded  as-in 
the  practice  of  a  profession.  One  definition 
of  a  profession  is  an  "employment,  especially 
an  employment  requiring  a  learned  education, 
as  those  of  divinity,  law,  and  physic."  Wor- 
cester's Diet.  tit.  Pn(fes»ion.  In  the  Century 
Dictionary  tbe  deflnltltm  of  the  word  "pro- 
fession" Is  given,  among  others,  as  "A  voea- 
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^on  Id  wblch  a  professed  knowledge  of  some 
•depaitmeat  of  acleoce  or  leamloE  u  used  by 
1u  pnelicftl  ippUoition  to  tbe  aff«n  of  others, 
citber  fo  adTtefoK.  gnlding,  or  teacfaiog  tbem, 
or  ID  serrlog  tbeir  iDterests  or  welfare  Id  tbe 
prartlce  of  ao  art  foanded  od  It.  Former);, 
tbeology,  law,  and  medicfne  were  speclfic- 
allr  kDowo  as  tiu pn^tatioju;  but  at  tbe  appU- 
catioDB  of  scieDce  ana  learolog  are  ezteoded  to 
«tber  departmenta  of  affairs,  otber  Tocatfons 
also  receive  tbe  oame.  Tbe  word  implies  pro- 
fessed attainmeDtS  Id  special  knowledgt;  as  dis- 
tinguished from  mere  skill.  A  practical  deal- 
ing with  affairs  as  distinguished  from  mere 
study  or  ioTesiigatlon;  and  an  application  of 
sucb  knowledge  to  uses  for  others  as  a  voca- 
tiOD,  as  distlogulsbed  from  its  pursuit  for  lis 
•own  purposes."  There  are  professors  of 
chemintiT  in  all  tbe  chief  collejr^  of  Ibe  coun- 
try. It  IB  a  science  the  knowledge  of  which  fs 
to  be  acquired  only  after  patient  study  and 
:appltcat1on.  Tbe  chemist  who  places  bis 
knowledge  acquired  from  a  study  of  the  science 
to  tbe  use  of  others  as  be  may  be  employed  by 
tbem,  and  as  «  vocation  for  tbe  purpose  of  bis 
own  maintenance,  must  cerlalniT  be  regarded 
«soDe  engaged  in  tbe  practice  of  a  profession 
which  is  generally  recognized  in  this  coimtir. 

Tbe  gufstlODpresenleb  to  us  assumes  that  the 
^67]  indWidual  is *a chemist,  and  (bathe  has 
come  to  tbis  country  for  tbe  purpose  of  pur- 
suing bis  vocation  as  a  chemist  on  a  sugar 
plantation  In  Louisiana.  It  may  be  assumed 
that  tbe  branch  of  chemiatty  wblch  he  will 
practice  will  be  that  which  relates  to  and  Is 
-connected  with  tbe  proper  manufacture  of 
sugar  from  tbe  sugar  cane,  or  possibly  from 
florgbum  or  beets.  He  is  none  tbe  less  a 
-chemist,  and  none  the  less  occupied  Id  the 

f>raciice  of  bis  profession  because  he  thus 
imiu  himself  to  tnat  particular  branch,  which 
ia  to  be  applied  In  the  course  of  the  seieDllfic 
oianufacture  of  sugar  any  more  than  a  lawyer 
iTould  cease  to  practice  bis  profession  by  limit- 
ing himself  to  any  particular  branch  thereof  or 
«  doctor  by  coDfinlng  bis  practice  to  some 
•pecialty  which  be  particularly  favored  and 
was  eminent  in. 

It  la  not  stated  what  the  particular  dDttea  of 
«  chemist  on  a  sugnr  plantation  are,  but  It  Is 
quite  plain,  even  to  one  not  engaged  In  tbe 
business,  that  there  would  he  a  necessity  for  the 
acrvicea  of  one  skilled  in  tbe  science  of  chem- 
istry in  order  to  enable  a  manufacturer  to  make 
the  most  out  of  his  materials  and  produce  a 
•commodity  op  to  the  proper  standard  and  of  s 
marketable  nature.  All  sugar  cane,  for  ex- 
ample, is  not  alike  In  quality  or  in  tbe  propor- 
tions of  the  Ingredieots  which  enter  into  Its 
-composition,  and  Iq  tbe  course  of  manufacture 
these  differencea  must  be  discovered  and  de- 
termined, and  the  material  must  be  treated  ac- 
«ordiDgly  so  that  tbe  finished  product  shall  be 
a  commodity  which  Is  up  to  uie  standard  set 
with  reference  to  the  particular  grade  of  sugar 
wbich  it  is  claimed  to  be.  In  order  to  deter- 
mine this  difference  and  to  reach  this  standard, 
mnalysisof  the  different  samples  of  the  cane  at 
some  period  of  tbe  process  of  manufaclure 
ought  to  and  must  be  made,  and  these  analvFes 
i\  u  tbe  province  of  a  chemist  to  make.  Upon 
their  result*  droend  tbe  future  treatment  of 
tbe  article.    Tbe  aamplee  analyzed  will  of 
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conrse  differ,  to  some  eitent,  in  their  qualities 
from  each  other,  and  each  will  require  different 
treatment,  depending  upon  the  result  of  tbe 
analysis  and  tbe  directions  of  the  chemist 
founded  thereon.  There  can  be,  therefore,  no 
regular  or  formal  rute  or  method  adopted  fornll 
cases.  It  becomes  necessary  to  examine  each 
'sample  and  decide  after  sucb  examlna-  [2(t8 
tlon  what  treatment  is  necessary  for  that  par- 
tlcalarlottbusexamlncd.  Learningln  the  sci- 
ence, skill  In  Its  practice,  experience  in  results, 
are  all  factors  going  to  make  up  the  competent 
chemist  in  this  particiilar  branch. 

The  fact  that  the  individual  in  question,  by 
this  contract,  had  agreed  to  sell  bis  time,  la- 
bor, and  sfalU  to  one  employer,  and  In  one 
presciibed  branch  of  the  science,  does  not  in 
the  least  militate  acalnst  bis  being  a  profes- 
sional chemist,  nor  does  It  operate  as  a  bar  to 
the  claim  tbat  while  so  employed  be  is  never- 
theless practicing  a  recognized  profession.  It 
is  not  necessary  that  he  should  offer  his  serv- 
ices to  tbe  public  at  large  nor  tbat  he  should 
hold  himself  ready  to  apply  bis  scientific 
knowledge  and  skiA  to  the  business  of  all  per- 
sons who  applied  for  them  before  he  would 
be  entitled  to  claim  tbat  be  belonged  to  and 
was  actually  Dractlciog  a  recognized  profes- 
sion. As  well  might  it  be  said  that  the  law- 
yer wbo  enters  Into  the  service  of  a  corporation 
and  limits  bis  practice  to  cases  In  which  tbe 
corporation  ia  Interested  thereby  ceases  to  be- 
long to  tbe  profession.  The  chemist  may  con- 
fine his  services  to  one  employer  so  long  as  the 
services  which  be  performs  are  of  a  profes- 
sional nature.  It  is  not  tbe  fact  that  tbe 
chemist  keeps  his  services  open  for  en-.ploy- 
ment  by  tbe  public  generally  which  la  the  cri- 
terion by  which  to  determine  whether  or  not 
he  still  belongs  to  or  Is  practicing  a  recogoized 
profession.  So  long  as  he  is  engaged  in  the 
practical  application  of  bis  knowledge  of  the 
science,  as  a  vocation,  it  Is  not  important 
whether  he  holds  himself  out  as  ready  to 
make  that  application  in  behalf  of  all  persons 
who  desire  It,  or  that  be  contracts  to  do  it  for 
some  particular  employer  and  at  some  named 
place. 

We  have  no  doubt  tbat  the  individual 
named  comes  within  .one  of  the  exceptions 
named  In  the  statuic. 

The  gveation  certified  to  this  amrt  bg  the  cir- 
cuit court  of  appeaUfor  the  $ixth  eireuit  thould 
be  cnawered  in  the  ncgatite. 


JAHES  a  KDWAKDS.  Bff.  in  Err.,  [260 

ft 

BATES  COUNTY,  Impleaded  In  Behalf  of 
UoDitT  Plbabant  Township.  « 

<Sm  B.  0.  Keporter*s  ed.  9)9*4T3.) 

JurM^etfm  of  eSmuit  eimrt  a»  to  amount. 

Tbe  amount  of  a  matured  Interest  coupon  wbieh 
Itself  hears  interest  and  constitutes  acuuse  of  bo- 
tlon  separate  from  tbat  on  tbe  bond  to  wbloh  the 
coupon  is  attached  can  be  added  to  the  amount 

NoTC— to  omouTit  neceaMrv  to  gto*  jorttdio- 
thm  incfreult  court  oaan  prior  to  net  <^  076:  omount 
fweeMorv  afnee  act  <^  im:  nfnoimt  In  dttpiite,-see 
note  to  Schunk  v.  Uoltoe,  H.  ft  &  Ckh  ST:  SM. 
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of  tbfl  bond  Id  determlDloff  the  Jurttdlotlonal 
amoQDt  of  $iJXn  "excluBlTO  of  iDteresC"  In  an 
■oUon  broogbt  In  a  drooit  oourt  <tf  the  United 
ttatak 

fNo.  S69.] 

Submitted  AprU  S9, 1896.   Decided  May  18, 
1896. 

IN  ERROR  to  the  Circuit  Court  of  the 
Uoiled  States  for  tbe  Westero  District  of 
Uisaouri  to  review  a  jadement  dismissing  for 
want  of  JuriBdictloD  a  snit  broogbt  by  James 
C.  Edwards,  plaintiff,  against  Bates  County, 
tmpteaded,  etc.,  to  recover  the  principal  of 
county  bonds  and  tbe  amount  of  interest  cou- 
pons OD  said  bonds  with  interest  on  tbe  bonds 
and  on  the  coupons.  Retened,  and  cause  re- 
manded for  further  proceeding. 
See  same  case  below,  56  Fed.  Rep^  486. 

Statement  by  Mr.  Justice  WUtet 

On  October  0,  1891,  plalatifl  fn  error  filed 
his  petition  to  recover  from  the  defendant  an 
aggrefrate  alleged  indebtedness,  conaistlog  of 
tbe  following  itema:  (I)  The  principal  of  two 
bonds  for  $1,000  each,  issued  by  tbe  defendant 
on  January  18, 1871,  wltb  Interest  from  tbe 
date  of  maturity  of  tbe  bonds,  January  18, 
1886:  (2)  tbe  amount  of  Interest  coupons  on 
said  bonds,  due  and  payable  on  the  18th  day 
of  January,  in  tbe  years  1878  to  1886,  both  in- 
cluslTe,  with  interest  from  the  maturity  of 
each  coupon;  and,  (8)  tbe  principal  of  seven 
funded  bonds  of  said  county,  each  for  the  sum 
of  $100.  dated  October  1,  1885,  and  payable 
October  1,  1906. 

Tbe  petition  alleged  that  due  notice  bad  been 
given  by  tbe  countv,  pursuant  to  an  option 
rcserveo  by  It,  that  it  would  redeem  said  last- 
named  bonds  at  a  place  named  on  tbe  1st  of 
July,  1891,  and  that  on  that  date  and  at  tbe 
place  designated  said  bonds  bad  been  duly  pre- 
MDted  and  payment  tbereof  demanded  and  re- 
fused. 

A.  plea  to  tbe  jurisdiction  was  filed  onbebalf 
of  tbe  defendant,  based  upon  tbe  claim  that 
tbe  matter  to  controversy,  exclusive  of  interest 
and  costs,  did  not  exceed  tbe  sum  or  value  of 
$2,000.  It  was  alleged,  among  olber  tblngs, 
that  each  of  tbe  funded  bonds  provided  on  its 
face  that  the  said  county  of  Bates,  for  and  on 
behalf  of  tbe  towDsblp  of  Mount  Pleasant,  re- 
served the  rt^bt  at  its  option  to  redeem  tbe 
bonds  at  any  time  after  five  years  from  tbe  first 
270]da;of  October,188G,in  accordance  *wltb 
the  conditions  printed  on  the  back,  which  con- 
diltoDs,  among  other  things,  provided  for  the 
giving  of  noti(%.  by  advertisement,  of  the  In- 
tention to  redeem,  and  further  provided  that 
"if  any  bond  be  not  presented  as  required  In 
such  notice,  or  within  thirty  days  after  the 
date  therein  fixed,  interest  thereon  shall  ceaee 
from  said  date,  but  aald  bond,  with  interest  ac- 
crued to  said  date,  shall  be  payable  upon  pre- 
sentment at  tbe  office  of  the  treasurer  of  Bates 
coun^  at  any  time  thereafter." 

It  was  further  alleged  that  the  funding 
bonds  In  question  had  not  been  presented  for 
payment,  and  that  tbe  purpose  of  including 
tfaem  In  the  suit  at  bar  was  merely  in  aid  of 
an  attempt  to  confer  jurisdiction  upon  tbe 
court  over  the  chim  of  plaintiff  upon  the  two 
16$ 


$1,0C0  bonds.  The  plalntilT  filed  a  reply  U> 
the  plea  to  tbe  jurisdiction  and  tbe  issue- 
thereby  raised  was  beard  upon  an  agreed  state- 
ment of  facts  and  certain  documentary  evi- 
dence unnecessary  to  be  specifically  stated. 

In  the  agreed  statement  of  facts  It  was  ad- 
mitted that  the  funding  bonds  in  question  bad 
never  been  presented  for  pavment  at  the  place- 
designated  by  the  contract  for  tbe  redemption, 
of  the  same,  though  said  county  bad  on  de- 
posit at  tbe  depository  named  in  the  advertised 
notice  of  intention  to  redeem,  on  said  first  day 
of  July,  1891,  and  for  more  than  thirty  day» 
thereafter,  suffldent  funds  to  pay  said  bonds, 
wbich  f^nds  had  been  deposited  for  sueb  spe- 
cial purp(»e,  and  that  tbe  county  of  Bates  bad 
in  the  hands  of  its  county  treasurer  money- 
sufficient  belonging  to  said  township  to  pay- 
said  bonds  at  any  and  all  times  after  said  thirty 
days  from  said  first  day  of  July,  1891,  if  they 
had  been  presented  for  payment  by  the  holdo- 
tbereof. 

Tbe  trial  court  sustained  the  plea,  and  dis- 
missed the  case  for  want  of  Jurisdiction.  Slfr 
Fed.  Rep.  486.  The  case  was  then  brought  t» 
this  court  by  writ  of  error. 

Mr.  T.  K.  Skinker  for  plaintiff  In  error- 
No  counsel  for  defendant  in  error. 

*Hr.  Justice  White  deUvered  the  [871 

opinion  of  tbe  court: 

We  are  solely  concerned  in  this  case  In  de- 
termining whether  or  not  tbe  circuit  court 
possessedT  jurisdiction  over  the  claim  asserted 
in  tbe  petition.  Act  of  March  8,  1891,  chap. 
617.  g  6. 

From  the  facts  heretofore  detailed,  the  fol- 
lowing questions  arise: 

First.  Should  the  circuit  court  have  taken 
into  consideration,  for  tbe  purpose  of  ascer- 
taining the  adequacy  of  the  jurisdictional! 
amount,  tbe  claim  of  plaintiff  upon  tbe  interest 
coupoos  attached  to  tbe  two  $1,000  bonds? 

Second.  Did  the  court  rightly  bold  thai 
tbe  amount  of  the  claim  upon  tbe  funding 
bonds  was  not  an  item  "in  dispute"  between 
the  parties,  and  therefore  not  proper  to  be 
taken  into  account  In  determining  whether  the- 
court  possessed  Jurisdiction? 

As  to  tbe  first  point.  By  tbe  act  of  Congress 
of  March  8.  1887,  ts  amended  August  18, 1888- 
(26  Stat,  at  L.  484),  original  jurisdiction  wa» 
conferred  upon  circuit  courts  of  tbe  United* 
States,  "concurrent  with  tbe  couits  of  the  sev- 
eral states,  of  all  suits  of  a  dvli  nature  at  com- 
mon law  orin  equity.  .  .  .  in  which  there- 
sh^l  be  a  controversy  between  citizens  of  dif- 
ferent states  in  which  tbe  matter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the  suii» 
or  value  of  $9,000." 

It  is  contended  tbat  an  indebtedness  for  tbe 
face  amount  of  coupons  Is  an  Indebtedness  for 
"interest"  within  the  meaning  of  the  statute. 

Tbe  nature  of  a  coupon  was  thus  defined  in 
Aurora  v.  Weet,  UJf.B.t  Wall.  82  [19:  42J. 
where  this  court  said  (p.  106  [60]): 

"Coupons  are  written  contracts  for  the  pay- 
ment of  a  definite  sum  of  money,  on  a  piven 
day,  and  being  drawn  and  executed  in 
form  and  mode  for  the  very  purpose  that  tbey 
may  be  separated  from  the  bonds,  It  is  held 
that  they  are  negotiable,  and  that  a  suit  nuy 
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lie  maiolaiDed  on  tbem  without  the  ncceadty 
«f  produdng  the  bonds  to  which  they  wen 
Altached." 

2721*£ach  maturedcoapoDupon  a  negotiable 
bond  18  a  separable  promfie,  dlaUoct  from  ihe 
promises  to  pay  tbe  bond  or  other  coupons, 
and  fiivea  rise  to  a  separate  cause  of  action. 
SaMtt  V.  liivenide  Independmt  Ditt.  144  U. 
8.  610  [80:  sea].  Id  that  can  thU  court  laid 
618  rses]  >: 

"Each  matured  coupon  Is  a  separable  prom> 
iae.  and  give*  rise  to  a  separate  cause  of 
action.  It  may  be  detached  from  the  bond  snd 
«o1d  by  itself.  Iitdeed.tbe  title  toseveral  moturrd 
«oupoasof  the  same  bond  muy  be  ioas  oianT  dif- 
ferent persons^aod  upon  eacn  a  distinct  and  sep- 
xrateaction  be  maintained.  So.wbile  the  prom- 
jaai  of  the  bond  and  of  the  coupons  in  the  first 
joialanceare  upon  the  same  paper,  and  the  cou- 
pons are  for  interest  due  upon  the  bond,  yet 
Ihe  promise  to  pay  tbe  coupon  fs  as  distinct 
from  that  to  pay  the  bond,  as  though  tbe  two 
promises  were  placed  In  differoit  lutmnienta, 
upon  different  paper." 

Not  only  may  a  suit  be  malntalaed  upon  an 
vnpaid  coupon  in  adranoe  of  the  maturity  of 
the  principal  debt,  but  the  bolder  of  a  coupon 
is  entitled  to  recover  interest  thereon  from  its 
maturity.  Amjf  t.  DubvgHe,  08  U.  S.  470,  478 
(2S;  228.  aSO].  Tbe  logical  effect  of  these 
rulings  ia  that  when  the  interest  evidenced  by 
a  coupon  baa  become  due  ud  payable  the  de- 
mand based  upm  the  promlN  cootaioed  In 
such  coupon  is  oo  longer  a  mere  incident  of 
the  prtndpal  indebtedness  represented  by  the 
bond,  but  becomea  really  a  priucipal  obliga- 
tion. Clearly,  such  would  be  tbe  nature  of 
tbe  claim  of  one  who,  as  owner  of  the  cou- 
poDs  and  not  of  the  bonds,  brought  bis  action 
10  enforce  payment  of  tbe  indebtedness  eri- 
4ienced  by  the  coupons.  So,  also,  before  ma- 
turity of  the  bonds,  their  holder  could  still 
fanre  sued  upon  tbe  matured  coupons  as  an  In- 
dependent indebtedness,  and  not  as  a  mere 
accessory  to  a  demand  for  a  recovery  of  the 
face  of  tbe  bonds.  No  good  reason,  there- 
fore, exists  for  creating  a  dittlnction  between 
eucb  cases  and  the  ease  alt  bar  In  which  there 
is  conpted  with  the  demand  to  recover  upon 
the  coupons  a  demand  for  Judgment  upon  tbe 
bonds.  Tbe  confusion  of  thought,  to  which 
we  alluded,  in  the  case  of  Brown  v.  Webst&r,  166 
17.  S.  838  [39:440],  UalsoiuTolTed  In  thedeci- 
273]  aion  below,  that  is,  tbe  failure  to'dietin- 
guish  between  a  principal  and  accessory  de- 
mand. The  claim  made  by  the  plaintiff  on  the 
coupons  was  In  no  Just  sense  accessory  to  any 
other  demand,  but  was  in  itself  principal  and 
primary.  In  ascertaining,  therefore,  tbe  juris- 
dictional sum  in  dispute,  the  sum  of  tbe 
coupons  should  have  been  treated  as  an  inde- 
pendent, principal  demand,  and  not  as  interest; 
and  in  holding  otherwise  the  lower  court  erred 
to  tbe  prejudice  of  tbe  plaintiff  in  error. 

As  tbe  lace  of  tbe  bonds  amounted  to  tbe 
sum  of  |2,000,  tbe  addition  of  tbe  demand 
based  upon  the  coupons  brought  the  sum  In 
dispute  within  the  Jurisdiction  of  tbe  circuit 
court.  It  is  therefore  unnecessary  to  coosider 
whether  tbe  oontroTeray  as  to  the  funding 
bonds  did  not  Involve  a  teal  matter  "in  dls> 
pnte"  between  the  parties. 

TAe/wjjfmMt  it  rtMned,  and  Uie  cause  fi  re- 

U9  n.  s. 


manded  with  directions  to  set  aside  tfar  order 
dlsmisrins  tbe  action  for  want  of  jurisdictioa, 
and  tor  further  proceedings  la  orafbrml^  to 
law. 


FRANK  HANPORD,  AppL, 

9. 

GRIFFiTH  DAVIES  and  Iubblu  DATin. 
His  Wife,  ST  AU 

(See  B.  O.  Beporter'a  ed.  m-MO.) 

Impairing  oUigaiion     eontraet—dve  pneeu 

L  JodMal  deeislona'or  ante  of  state  trflranals  or 
ofBoan  under  statotes  wblota  were  In  foroe  at  tbe 
time  a  oonntact  was  made  afe  not  within  ibe  eon- 
■Ututtonal  profalt>ltloo  ■lalost  state  laws  whieb 
Impatr  the  obligation  of  tbe  oontnwt 

&  WantotdnaprooessotiawlspcooeedliisB  of  a 
probate  coort  Is  not  snfltolently  aUeneil  to  show 
a  Federal  qnesttoa  br  tbe  aUeeaUon  tbat  tbe 
court  acted  entlrdy  without  JuiMloClon. 

[No.  860.] 

Argued  and  Submitted  April  99,  SO,  lae, 
dded  Mag  18, 1396, 

APPEAL  from  a  decree  of  the  Circuit  Coart 
of  tbe  United  State*  for  the  District  of 
Washington  dismissing  a  suit  for  want  of  ju- 
risdiction, brought  bv  Frank  Hanford,  plsSn- 
tiff,  against  Oriffltb  Davles  <t  o^.,  to  obuln  a 
decree  that  Ihe  defendants  hsve  no  title  to  the 
land  in  questioo.and  that  the  title  of  tbe  plain- 
tiff is  good,  and  to  enjoin  defendants  from  as- 
serting any  title  tbeicto^  and  to  dedan  Invalid 
an  admfoutrata's  deed.  There  was  also  a  mo- 
tton  to  dismiss.  JMrmsi. 
Bee  sum  case  below,  M  Fed.  Hep.  K8l 

Statement  by  Mr.  Justice  Harlan: 
*Tbis  cause  was  determined  In  tbe  coorir274 
below  upon  a  demurrer  to  the  bill.  The  grounds 
of  demurrer  were:  (1)  That  tbe  Ult  did  not 
set  forth  any  case  entltllog  the  plaintiff  to  rs- 
Itef.  (3)  That  the  dreolt  court  bad  no  jarlsdio> 
tion. 

It  wss  adjudged  that  the  bill  did  not  state  a 
case  within  the  jurisdiction  of  the  circuit  court, 
and  tho  question  of  Jurisdiction  akmebas  been 
certified.   61  Fed.  Bep.  3S8. 

Taking  the  case  to  be  sa  made  by  the  bill,  it 
is  substantially  as  follows: 

On  October  14.  1878,  tbe  territory  of  Wasb- 
ington,  for  a  valuable  consideration,  executed 
to  Tbaddeus  Hanford  a  deed  conveying  to 
blm.  his  heirs  and  assigns,  certain  lands  In 
what  is  now  King  county,  state  of  Wasbing- 
ton.  Tbe  deed  was  duly  recorded  on  Novem- 
ber S9, 1878.  It  was  executed  by  Uie  terriloty 
in  pursuance  of  a  sale  made  bv  it  of  those 
lands  as  the  property  of  one  Lumley  Franklin, 
for  tbe  nonpayment  of  taxes  due  from  him. 
The  deed  contained  what  tbe  bill  describes  as 
"the  following  contract  aod  agreement"  be- 


Nora.— That  impotrifxr  remedy  *npafrs  oOHffoMon 
of  DontraeU,  see  note  to  Louisiana,  Banger,  v.  New 
Orleans.  MiUe. 

AMtovhatUdveproumcf  law,  sse  note  to  Peae^ 
■onT.YewdaU.M:4n 

ur 
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tween  the  parties,  namely:  "Now,  therefore, 
the  aaid  puly  of  the  flrat  part  by  rirtue  of 
the  statute  In  such  case  mnde  and  provided, 
for  the  coDsideration  of  the  som  of  money 
above  menlioned  paid  to  the  county  treasurer 
of  aaid  couoty,  has  graDted,  bargained,  sold, 
sad  conveyed,  and  by  these  presents  does 
erant.  bweaiD,  sell,  roovey.  and  confirm  unto 
the  sfdd  Tbaddens  Hanford,  bis  heln  and  as- 
signs,  the  said  described  real  estate,  together 
with  all  and  dngular  tbe  tenements  and  appur- 
tenances thereto  belonging  or  in  any  wise  ap- 
pertaining, and  the  rents,  issues,  and  profits 
thereof,  as  well  in  law  as  in  equity,  and  the 
right,  title,  and  interest  of  the  said  Lumley 
Franklin  and  all  owners  known  or  unkoowD. 
of,  in,  or  to  the  above-described  premises/' 

Thaddeus  Hanford  immediately  entered  into 
possession  of  the  premises,  paid  tbe  taxes 
thereon,  and  Improved  the  same,  remaining  in 
possession  onUl  the  17th  day  of  September, 
1886. 

The  statutes  of  Waahington  territory  in  force 
at  tbe  date  of  the  above  tax  sale,  as  well  as  at  tbe 
date  of  tbe  execution  of  tbe  above  deed,  pro- 
biblled  the  bringing  of  any  suit  or  (mHxeding 
for  tbe  recovery  of  land  sold  for  taxes  after 
275]  the  'expiration of  three  years  from  the 
recording  of  tbe  tax  deed  of  sale,  except  in 
cases  wbere  tbe  tax  bad  been  paid  ortbe  Ixodre- 
deen.gi,  or  where  snchsuitwas  brought  by  tbe 
purchaser  at  the  tax  sale.  The  statute  also 
provided  that  tbe  tax  deed  should  be  presump- 
tive evidence  of  the  regularity  of  all  former 
proceedings. 

On  September  17, 188S,  Thaddeus  Hanford 
being  in  possession  executed  to.Frank  Hanford 
a  deed  of  the  premises,  conveying  a  title  in 
fee.  That  deed  was  dtUy  recorded  on  tbe  13th 
day  of  March,  1886. 

Frank  Hanford  purchased  tbe  premises  In 
good  faith  for  a  valuable  coosideration  and 
without  notice  of  a  claim  by  any  other  person 
than  bis  grantor.  In  making  bu  purchase  he 
relied,  tbe  bill  alleges,  upon  the  "express  con- 
tract entered  into  between  tbe  territory  of 
Washington  and  tbe  said  Thaddeus  Hanford, 
above  set  forth,  by  virtue  of  which  said  land 
was  conveyed  to  said  Thaddeus  Hanford  and 
title  thereto  confirmed  in  him  by  said  territory 
and  tbe  taws  thereof  then  existing." 

Immediately  after  bis  purchase  tbe  plaintiff 
entered  into  possession  of  and  improved  tbe 
premises,  paying  taxes,  and  also  erecting  a 
awelliog  bouse  In  which  the  property  of  bis 
agent  and  employee  were  kept. 

Tbe  bill  then  alleges:  "That  on  tbe  26tb  day 
of  Jiily,  1887,  tbe  said  territory  of  Washington, 
by  yv.  Finley  Hall,  its  agent,  presented  the 
petition  of  the  said  W.  Finley  Hall  to  the  pro- 
bale  court  of  King  coan^,  alleging  tbe  death 
of  aaid  Lumley  Franklio  above  named;  that  be 
left  no  property  in  Washington  territory,  ex- 
cept real  estate;  that  there  were  no  general 
creditors;  that  said  Franklin  was  a  resident  of 
Victoria,  British  Columbia,  and  that  he  died 
wilbont  the  territory  of  Wasbineton,  and 
prayed  that  letters  of  admlDtstrationTte  granted 
to  said  W.  Finley  Hall  upon  tbe  estate  of  anid 
Lumley  Franklin,  but  said  W.  Finley  Hall 
was  not  of  kin  tossid  Lumley  Franklin,  neither 
was  be  a  creditor  of  said  Franklin,  nor  did  he 
act  In  presenting  aaid  petition  at  the  reqoeat  of 
1S8 
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any  one  of  kin  to  said  Lumley  Franklin  or  at 
the  request  of  any  of  tbe  creditors  of  said  Lntn- 
ley  Franklin.  *Th^  on  tbeSlh  day  of  Au-[27<l> 
gust  said  probate  court  assumed  to  appoint  said 
W.Finley  Hall  administrator  of  said  estate.and 
on  the  26th  day  of  said  month  be  filed  bis  in- 
ventory showing  that  there  were  no  dcbt» 
against  said  estate,  no  personal  assets,  sod  ibat. 
the  said  land  constituted  the  sole  assets  of  said 
estate.  That  thereafter,  to  wit,  on  the  26ttk 
day  of  March,  18S8,  the  said  territory  of  Wash- 
ington, by  its  agent  and  organ,  tbe  probate 
court  of  King  county,  in  violation  of  tbe  con- 
tract above  mentioned,  entered  into  beiweeu 
said  territory  and  Thaddeus  Hanford,  tbe 
grantor  of  your  orator,  ordered  said  land  sbove- 
described  to  be  sold  as  tbe  property  of  Lum- 
ley Franklin  to  pay  a  tax  claimed  by  said  ter- 
ritory from  said  Lumley  Franklin,  and  there- 
after, io  pursuance  of  said  order,  made  a  pre- 
tended sale  of  said  land  and  caused  to  be  exe- 
cuted a  deed  purportingto  convey  tbe  same  to- 
the  defendant  GrifBtbDavies,  in  violation  of 
the  contract  above  set  forth  between  tbe  said 
territory  of  Washington  and  the  aaid  Thad- 
deus Hanford  and  tbe  obllgatioo  thereof,  and  In 
violation  of  U.  S.  Const,  art.  1,  §  10.  and  of  U. 
8.  Rev.  Stat.  |§  1851, 1891.  That  in  all  of  bis- 
actions  the  sairf  W.  Finley  Hall  acted  as  the 
asrent  and  Instrument  of  said  territory  of  Wash- 
ington, and  in  all  of  its  proceedings  the  said 
probate  court  acted  as  the  agent  and  organ  of 
said  territory  for  the  purpose  of  coUectingsaid 
tax  claimed  by  aaid  territory  from  said  Lum- 
ley FraokliD;  that  in  all  of  its  said  proceedings 
tbe  said  probate  court  acted  entirely  without 
jurisdictioD  and  without  color  of  autuority  save 
as  the  agent  and  organ  of  said  territory,  and 
said  probate  court  and  said  W.  Finiey  Hall  a» 
the  agents  and  organs  of  said  territory  were  at 
tbe  time  of  tbeir  said  proceedings  fully  awara 
that  said  land  had  in  good  faith  and  for  valua- 
ble consideration  )>een  sold  by  said  territory  to 
said  Thaddeus  Hanford  as  the  property  of 
said  Lumley  Fraoklln,  for  the  nonpayment  of 
taxes  thereon  by  said  Lumley  Franklin,  and 
that  upon  the  faith  of  said  sale  and  the  deed 
executed  In  porsuance  thereof  your  orator 
bad  purchased  said  land  in  good  faitb  for  val- 
uable consideration  and  wiOiout  notice  of  anv 
claim  on  tbe  part  *of  said  territory  or  [27t' 
any  person  whomsoever  from  the  said  Thaddeus 
Hanford." 

Tbe  sections  of  tlie  Revised  Statutes  above 
referred  to  are  as  follows:  "Bee  1851.  The 
legislative  power  of  every  territory  shall  ex- 
tend to  all  rightful  subjects  of  legielBtion  not 
inconsistent  with  the  Constitution  and  laws  of 
tbe  United  States."  "Sec.  1^91.  The  Consti- 
tution and  all  laws  of  tbe  United  States  which 
are  not  wholly  inapplicable  shall  have  the  same 
force  and  effect  within  all  the  organized  terri- 
tories, and  in  every  territory  hereafter  organ- 
ized, as  elsewhere  within  the  United  States." 

The  deed  executed  in  pursuance  of  tbe  sale 
ordered  by  tbe  probate  court  was  taken  in  the 
name  of  the  dcfendact  Griffith  Davies,  but  it 
was  in  fact  for  tbe  benefit  of  himself  and  bis 
codefendants. 

Tbedefendants  purchased  at  the  sale  ordered 
by  tbe  probate  court  and  received  the  deed 
made  to  Griffith  Davies  with  actual  and  con- 
structive notice  of  tbe  pUInttfl'i  title,  and  of 

m  U.S. 
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all  the  facts  and  clrcamatanccs  connected 
tberewitb.  Nevertheless,  it  la  alleged,  wtth 
the  iateot  to  create  a  cloud  upon  the  plalDtlff'a 
title  and  to  force  him  to  buy  off  their  adverse 
claim,  they  conspired  together  to  make  their 
■aid  purchase,  and  tn  pursaance  of  that  con- 
spiracy bought  In  the  land  and  procured  a  deed 
for  it.  Subsequently.  February  S6, 1881,  they 
forcibly  entered  upon  and  maintained  forcible 
poscesaioo  of  the  land  until  the  Ist  day  of 
April,  1A91,  at  which  time  the  premises  were 
Ticated  ud  are  not  now  in  the  actual  posses- 
sion of  any  one,  except  so  far  as  the  abandon- 
ment of  possession  by  the  defendants  restores 
the  prior  possession  of  the  plalolitf. 

The  bill  alleges  that  the  pretended  deed  of 
the  defendants  is  of  no  validity  in  law  or 
equity  and  la  a  cloud  upon  the  title  of  the 
pfaintlfl,  and  that  the  defendanla  have  no  es- 
tate, right,  title,  or  Interest  in  the  lands  or  the 
possession  thereof. 

The  relief  asked  Is  a  decree  that  the  defend- 
ant's have  no  title,  interest,  or  estate  in  or 
aboot  the  land  or  any  part  thereof,  and  tbsc 
the  title  of  the  plalntiif  Is  good  and  valid;  that 
the  defendants  and  each  of  ihem  be  forever  en- 
27S1  joined  from  'asserting  any  title  or  claim 
^veraeto  the.  plaintiff;  that  said  admlnlstra- 
tOi^h  deed  may  be  declared  Invslid  and  the 
record  thereof  of  no  effect;  and  that  the  plain* 
lift  have  such  other  and  further  relief  as  the 
equity  ot  the  caie  maj  require. 

Mmr*.  9mmmm  B.  Bowe  BDd  dtorge  2>m- 
werth  for  anpelluL 
jrewrs.  Juaw  Hajatlton  Lewis.  J.  A. 

Strattan,  sod  £.  01  GUman  for  appellees. 

Mr.  Justice  Barlaa  delivered  the  opinion 
of  the  court: 

As  it  appears  from  the  bill  that  the  plaintiffs 
and  the  aefendsnts  are  all  citizens  of  the  state 
of  Washington,  the  circuit  court  was  without 
Jurisdiction  unless  the  suit  was  one  arising  un- 
der the  Constitution  or  laws  of  the  United 
Sutea. 

The  bill  proceeds  upon  the  ground  that  the 
orders  of  the  probate  conrt,  resulting  in  the 
sale  of  the  lands  In  controversy  as  the  property 
of  Lnmley  Franklin,  and  lo  the  conveyance 
of  1888  to  the  defendant  Da  vies,  impaired  the 
obligation  of  the  alleged  contract  with  the  ter- 
rliorv  as  evidenced  by  the  deed  of  1878  to 
Tbaddeus  Hanford.  But  It  was  not  alleged  in 
the  bill  tbat  the  proceedings  in  tbe  probate 
court  were  bad  under  any  statute  tbat  was  re- 
puiRiattt  to  tbe  Conatltutloo  of  the  United 
Slates,  or  which  was  enacted  after  the  sale  and 
conveyance  of  these  lands  by  tbe  territory  to 
Tbaddeus  Hanford.  Tbe  prohibition  upon 
tbe  pasasge  of  state  laws  impairing  tbe  obliga 
lion  of  contracts  has  reference  only  to  tbe 
bwa,  tbat  is,  to  the  constitutional  provisions 
or  to  the  Illative  enactments,  of  a  state,  and 
not  to  tadlcial  <ftecislon8  or  tbe  acts  of  stale 
tribunaJa  or  ofBcera  under  statutes  tn  force  at 
the  time  of  tbe  making  of  tbe  contract,  tbe 
obligation  of  which  Is  alleged  to  have  been  im- 
paired. Mimmppi  A  M.  R.  Ck>.  v.  Ttoek,  71 
U.  a  4  Wall.  177  [18:  88ll;  Miigh  WaUr  Co. 
V.  Eatton,  m  U.  8.  888  [80: 1059];  Wood  v. 
Bradg,  160  U.  8.  18  [ST:  9811;  Central  land 
Co.  V.  Uidlet.  1S9  U:  8.  KM  [40  L.  ed.  91]. 
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Therefore,  even  If  It  be  assumed  that  tbe  plain- 
tiff bad  a  contractwltb  tbe  territory,  and  even  If 
it  were  *furtfaerassulned  that  the  consti-  [279* 
tutional  provision  in  questioa  applied  to  the  leg- 
islative  enactments  of  a  territory,  tbe  court  be< 
low  was  without  jurisdiction,  so  far  as  It  de- 
pended upon  tbe  application  of  tbe  clause  of 
the  Constitution  protecting  tbe  obligation  of 
contracts  against  impairment  by  slate  laws. 

But  it  is  contended  tbat  the  proceedings  in 
tbe  probate  court  did  not  constitute  due  pro- 
cess of  lav,  and  for  tbat  reason  this  suit  Is  one 
arldng  under  tbe  Constituiion  of  the  United 
States.  No  such  thought  was  intended  to  be 
expressed  in  the  bill,  aud  it  is  apparent  that  no 
sucb  proposition  was  presenied  to  the  circuit 
court  when  it  determined  the  question  of  ju- 
risdiction. The  suggestion  of  the  want  of  due 
process  of  law  in  the  proceedings  In  tbe  probate 
court  first  distinctly  appears  in  theasrignment 
of  errors  filed  in  ue  court  below  long  after 
the  final  decree  was  entered. 

It  is  true  tbe  bill  alleges  tbat  the  probate- 
court  In  all  of  its  proceedings  acted  "entirely 
without  jurisdiction  and  without  color  of  au- 
thority save  as  the  agent  and  organ  of  said 
territory."  But  this  allegation  of  want  of  ju- 
risdiction In  tbe  probate  court  Is  too  general 
and  indefinite  to  show  that  Its  proceedings 
were  wanting  in  due  process  of  law.  If  tbe- 
purpose  was  to  present  a  case  under  tbe  clause 
of  the  OoostUutlon  relating  to  due  process  of 
law.  the  nvonda  upon  which  the  Federal 
court  could  take  cognizance  of  a  suit  of  tbat 
character  between  dttzens  of  the  same  state 
iboutd  have  been  clearly  and  distinctly  stated 
in  the  bill.  It  is  welt  settled  that,  as  tbe  juris  ' 
diction  of  a  circuit  court  of  tbe  United  States 
Is  limited  In  the  sense  that  It  has  no  other  juris- 
diction than  tbat  conferred  by  theCoostltutioD 
and  laws  of  the  United  States,  the  presump- 
tion is  that  a  cause  is  without  Its  jurisdiction 
unless  tbe  contra^  affirmatively  appears;  and 
that  It  is  not  sufficient  that  jurisaiction  may 
be  inferred  argumentatlvely  from  averment* 
in  the  pleadings,  but  the  averments  should  be 

ritive.  Brown  v.  Beene,  88  U.  H.  8  Pet.  113 
8861:  Qtom  t.  American  Ctnt.  Int.  Cb.  109 
8.  m  288  [27: 982.  986],  and  authorities 
died.  These  principles  have  been  applied  in 
cases  where  the  jurisdiction  of  the  circuit  court 
was  invoked  upon  the  ground  *of  diverset  2t$0- 
citizenship.  But  they  are  equally  applicable 
where  lu  original  jurlEdlctlon  of  a  suit  between 
citizens  of  the  same  state  is  .invoked  upon  the 
ground  Uiat  tbe  suit  Is  one  arising  under  the 
Constitution  or  laws  of  tbe  United  Slatefl.  We 
are  not  required  lo  say  (hat  it  la  essential  to  tbe 
maintenance  of  the  jurisdiction  of  tbe  circuit 
court  of  such  a  suit  tbat  tbe  pleadings  should 
refer,  In  words,  to  the  particular  clause  of  tbe 
Constitution  relied  on  to  sustain  the  claim  or 
immunity  In  question,  but  only  that  Ibe  essen- 
tial facts  averred  must  show,  not  by  Inference 
or  argumentatlvely,  but  clearly  and  distinctly, 
that  tbe  suit  is  one  of  which  the  circuit  court 
Is  entitled  to  take  cognizance.  Antbro  r. 
United  Stata.  1S9  U.  8.  696  [40:  810]. 

Without  expressing  anv  opinion  as  to  tbe 
effect  of  tbe  oroceedioes  in  the  probate  court 
and  the  sale  oy  the  administrator  Ball  upon 
the  rights  acquired  by  the  plaintiff  under  tbe 
tax  tale  at  which  Thaddeua  Hanford  pur- 
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■<liaMd,  m  adjudge  that  tbe  court  below  prop- 
•crly  Bostafned  the  demurrer  for  want  of  jnrw- 
4llctioD,  aDdthereforedidvoterrindltmusiDs 
tbe  bill. 
Judgment  ajflrvied. 


WO  GBANDE  WESTERN  RAILWAY 
COUPANT,  F^r,  in  Err., 

V. 

FRANK  LEAK. 

(See  B.  OL  Beporter^  ed.aO-aB.) 

^equated  irutrvetion — iookine  and  Utttning 
at  a  railwajf  orouing—parUaX  inttrtution— 
charge  a»  to  n^ligenee. 

%.  A  raqneeted  imtruotlon  k  properly  refused 
wb«D  all  tti  propotldooi  hare  teen  embraoed  In 
the  obargeglveB  b7  the  court. 

&  A  fartuer  Inatruotion  m  to  the  duty  of  a  trav- 
eler to  look  and  llstea  at  a  rallwar  orosBlng  may 
be  refuted  where  the  eourt  haa  obarged  that 
the  jnrr  mutt  determine  whether  he  looked  out, 
ai  he  ^ouU  have  done,  for  comlnK  trains,  or 
whether  be  Itttened,  aod  added  that  he  mmt  nae 
such  care  aa  waa  proportionate  to  the  danger  In 
croMl&g  the  track. 

4.  An  loetruotloD  which  tloglei  out  partJoular  olr- 
cumstanoea  and  omlta  all  teferenoe  to  othera  of 
Importance  mar  berefnaed. 

•4.  A  wifflclent  oharge  aa  to  netf  igenoe  In  driving 
BO  elou  to  a  rallwajr  as  to  be  injured  bj  paaalDg 
oantt  given  by  t«l)lng  the  Jury  to  look  at  all  tbe 
olroumstanoea  la  determining  whether  the  per- 
son acted  with  due  aera  or  waa  guiltrof  negli- 
gence, and  In  approaching  was  bound  to  naa  care 
proportionate  to  the  danger. 

[No  386.] 

Argved  and  Submitttd  May  4.  ^896.  Decided 

May  18,  1896. 

IN  ERROR  to  tbe  Supreme  Court  of  tbe 
Territory  of  Utah  to  review  a  Judgment  of 
tbat  court  aflEtrmiog  the .  judgment  of  Ibe  Dis- 
trict Court  of  the  Tbfrd  Judicial  District  in 
tbat  Territory  ia  favor  of  Frank  Leak,  plaiu- 
tiff,  agaioBt  tbe  Rio  Grande  Western  Railway 
•Company,  defendant,  for  damaites  for  personal 
injuries,  and  for  loss  of  property,  through  tbe 
negligence  of  defendaot.  Affirmed. 
See  same  case  below,  8  ITiab,  248. 

Statement  by  Hr.  Justice  Barlani 
Tbiswrit  of  error  brings  up  for  reviewa  judg- 
ment of  tbe  supreme  court  of  tbe  territory  of 
281]  Utah,  affirming  *a  judgment  of  the  dis- 
trict court  of  tbe  ttaird  judicial  district  In  tbat 
territory  in  favor  of  the  defendant  In  error  .based 
upon  tbe  verdict  of  a  jury  against  tbe  Rio 
Grande  Weetem  Railway  Company  for  tbe 
<um  of  $18,870. 

It  is  averred  In  tbe  complaint  tbat  on  or 
about  tbe  lltb  davof  July,  1891,  tbe  plaintiff 
Leak  waa  engaired  in  bis  business  of  baullug 
«re  to  cara  of  tbe  defendant  situated  on  its 


Nora.— At  fOMTS  and  preeotttfon  neeeMarg  <n 
«fnMfna  a  railroad  track,  see  note  to  Oontlnental 
Improv.  Go.  v.  Stead,  U:  408. 

As  to  Oamagm  for  psnonol  tnimiet  from  tugU- 
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I  track,  and  wu  trareUng  with  his  team  of 
borses  and  wagon  on  a  wagon  road  usually 
traveled,  and  provided  by  defendant  to  be 
traveled.  In  tbe  busioess  of  tbebaullng  of  ores 
to  Its  cars;  tbat  wben  be  bad  reached  tbe  place 
or  croseing  where  tbe  wagou  road  crossed  tbe 
railroad  track,  the  defendant  caxeleasly  and 
negligently  caused  a  train  of  cars  to  approach 
the  crossing  and  tbeo  and  there  to  pass  raiddly 
over  its  track,  and  negligently  and  careliessly 
omitted  its  duty  whilst  approaching  tbat  crora- 
iog  to  give  any  signals  or  warning  whatever  of 
tbe  approach  of  its  cars  or  to  stop  or  to  siscken 
tbe  speed  thereof,  by  reason  whereof  the  plain- 
tiff, without  any  fault  on  bis  part,  was  un- 
sware  of  their  ai^iroacb;  that  In  cooBequence  of 
this  negl^ence  and  carelessness  of  defendant 
the  trun  of  cara  struck  the  plaintiff  aod  hfa 
horses  and  wagon  and  overset  the  wagon, 
whereby  be  waa  thrown  with  great  force  and 
violence  upon  tbe  i^round  and  underneath  said 
wagon  and  cars,  and  thereby  gready  bruised, 
crushed,  aod  maimed,  insomuch  tbat  it  be- 
came hecessuy  to  amputate^  aod  the  left  leg 
of  the  plaintiff  was  ampoiated,  iofllctlDg  upon 
him  lasting  and  permanent  bodily  iajurier 
causing  bim  great  bodily  pain  and  meninl  n? 
gulab,  damwng  bim  In  the  sum  of  |-25,OC^ 
and  compelling  Dim  to  lay  out  and  expend  for 
doctor's  mediosl  Attendance  $106. 

Tbe  complalnaot  also  asserted  a  claim  for 
tbe  value  of  his  horses  snd  wagc^  alleged  to 
have  been  killed  and  destroyed  by  reason  of 
tbe  carelessness  and  negligence  of  the  acfend- 
ant  company  as  above  alleged. 

Tbe  answer  puts  in  issue  the  allegations  of 
tbe  complaint,  and,  In  addition,  states:  *'  If 
the  plaintiff  sustained  any  Injuries  or  damagps 
wbatsoever  the  same  were  caused  and  occa- 
sioned  solely  by  reason  and  because  of  hU  own 
negligence  *and  carelessness  In  driving  [282 
into  and  remaining  in  a  dangerous  place,  know- 
ing of  the  danger,  and  in  neglieently  and  care- 
lessly failing  to  ot>serve  tbe  approach  of  tbe  cars 
referred  to  in  the  oomplaint,  when  the  meana 
and  opportunity  of  observation  were  open  to 
him,  and  In  not  remorlng  blmself  from  the 
place  of  danger  after  be  knew  of  the  existence 
thereof  and  after  he  bad  been  warned  thereof, 
and  not  because  or  by  reason  of  any  Degligence 
or  carelessness  on  the  part  of  tbe  aefenaant.  Its 
officers,  agents,  or  servants." 

Tbe  court,  after  stating  that  the  action  waa 
not  to  recover  damages  In  consequence  of  any 
other  negligence  than  that  described  In  the 
complaint,  and  tbat  tbe  negligence  complained 
of  was  tbat  the  defendant  carelessly  and  neg- 
ligently caused  its  cars  to  approach  the  crossing, 
aod  failed  to  give  any  signal  or  warning  what- 
ever of  their  approach,  or  to  slop  or  to  slacken 
their  speed  before  the  In  juty  .said:  *'Thedefend- 
aat  Id  its  answer  denies  tbe  allegations  of  tbe 
complaint  aod  alleges  that  the  plaintiff  was 
also  )fnilty  of  negligence  that  contributed  to 
the  injury,  and  It  is  for  tbe  gentlemen  of  the 
jury.  In  tbe  light  of  sU  tbe  evidence,  after 
carefully  considering  it,  to  determine,  6rst, 
whether  the  defendant  waa  guilty  of  tbe  neg- 


genee,  see  note  to  Pennsylvania  Co.  r,  Bor<  tt;  ItL 
At  to  trespamert  or  perPOTu  on  track  efTrMroaea; 
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Ugence  described  Id  tb«  complaint;  second,  if 
you  should  fled  that  defendant  was  guilty  of 
oeKltgeoce  described  in  tbe  complaiDt,  It  is 
tben  your  duty  to  oiDslder  ana  determine 
wbetber  tbe  plaintiff  blmself  wai  guilty  of 
ne^rlisence  that  contributed  to  the  Injury.  In 
iciermining  the  question  of  negligence,  both 
on  the  part  of  tbe  plaintiff  and  defendant,  yoii 
«bou1d  consider  all  tbe  circumstances  under 
-wbicb  tbe  defendant  caused  the  acts  to  be  per- 
formed, as  alleged  in  tbe  complaint,  and  under 
-wbicb  its  agents  or  wrrants  failed  to  act,  if 
Tou  find  tbey  did  fall  Id  such  respect.  You 
tiave  a  right  to  take  Into  consideration  tbe  con- 
ditions surrounding  the  Injury,  tbe  situation  of 
tbe  parties,  the  location  of  both  the  railroad 
tracks  and  tbe  wagon  road,  if  you  believe  there 
was  a  wagon  road  from  the  evidence,  and 
tbeir  location  with  respect  to  each  other, 
«nd  the  fact  that  the  plaintiff  was  baulioc  ore, 
If  yoQ  believe  that  he  was  (as  to  that,  I  pre- 
sume, there  is  no  dispute).  You  have  a  right  to 
283JtBke  into  "consideration  tbe  cars  of  thede- 
fendantaod  their  situation  and  location  upon 
the  ore  track.  You  have  a  right  to  take  into 
coosideratjoD  tbe  crossing,  as  to  whether  tbe 
defendant  placed  the  crmdog  there  for  tbe 
plaintiff  ood  others  to  trarel  over  and  upon 
tbe  wagonway,if  you  believe  there  was  a  wagon 
(way]  on  which  persons  osually  traveled,  and 
and  that  (he  plaintiff  at  tbe  time  of  tbe  injury 
was  traveliDs;  upon  the  wagonway.  You  have 
a  right  to  take  into  coaslderallon  tbe  fact  that 
the  train  of  cars,  one  of  which  struck  plaintiff's 
wagon  (as  to  that,  I  presume,  there  u  no  dis- 
pute)—you  have  a  rifcht  to  take  into  coosld'er- 
atioa  tbe  fact  that  it  came  down  grade  without 
an  engine  attached  to  it,  and  then  passed  up  a 
alight  grade  at  the  time  it  struck  the  plaintiffs 
wagon,  if  [you J  believe  from  tbe  evidence  that 
It  did  so  pass  down  and  up.  It  is  your  duty 
10  take  into  consideration  all  of  the  evidence 
bearing  upon  the  question  of  negligence,  and, 
in  the  light  of  it  all,  you  must  determine 
whether  the  defendant  was  guilty  of  the  neg- 
ligence cbartred  or  whether  tbe  plaiotiff  was 
guilty  of  negligence  contributing  to  the  Injury." 

The  defendant  excepted  to  that  portion  of 
tbe  above  instruction  in  which  the  court  said 
that  the  jury  "should  consider  ail  the  drcum- 
•tances  under  which  the  defendant  caused  tbe 
acts  to  be  performed  as  alleged  In  the  com- 
plaint.'* 

Tbe  court  properly  instructed  the  jury  in  re- 
lation to  the  degree  of  care  required  at  the 
bands  of  tbe  defendaDtaod  its  servants,  as  well 
as  to  tbeir  right  to  judn  of  tbe  credibility  of 
tbe  wi^essea.  It  furtber  said:  "It  Is  your 
4uty  to  weigh  tbe  erldeoce carefully,  candidly, 
and  impartially,  and  in  so  welshing  it  you 
should  be  careful  todraw  reasonable  inferences, 
not  to  pick  out  any  particular  fact  and  give  tt 
undue  weight,  but  yon  should  give  it  sucb 
weight  as  you  think  it  Is  entitled  to  as  reason- 
•bie  men  looking  at  it  impartially.  You  should 
consider  tbe  evidence  all  together.  Where 
there  is  a  conflict  In  the  testimony  you  should 
reconcile  it  if  yon  can  upon  any  reasonable 
itypotbesis.  If  you  cannot  reconcile  their 
testimony,  then  you  must  determine  whom 
yon  will  believe.  You  are  the  sole  judges  of 
tbe  facts.  If  you  find  the  issues  for  the  plain- 
tiff you  should  consider  tbe  extent  of  the  lo- 


m  U.S. 


U.  &,  Book  41. 


Jury  *as  It  appears  from  the  evidence,  [284 
whether  It  is  permanent  or  temporary.  You  hava 
a  right  also  to  take  into  consideration  tbe  pbyst* 
cal  pain  and  mental  anguish  caused  by  tbe  in- 
jury and  tbe  extent  to  wbicb  tbe  plaintiff  has 
been  deprived  of  tbe  capacity  to  earn  a  living 
or  to  accumulate  money  or  other  property. 
Yon  have  a  right  to  take  into  consideratloa 
the  injury  to  his  property,  the  fact  that  bis 
borse  was  killed,  tbe  injury  to  tbe  wagon  and 
the  harness.  If  you  believe  from  the  evidence 
that  tbey  were  Injured,  and,  so  consfdering  all 
tbe  evidence  with  respect  to  the  Injury  or  the 
plaiotiff  and  bis  property  as  described  in  tbe 
complaint,  ^ou  should  give  blm  such  compen. 
sation  as  will  remunernte  htm  for  tbe  InjuTy 
sustained.  You  must  lookat  Uln  a  pecuniary 
point  o<  view,  estimating  hla  loss  in  mon^. 

Mr.  C.  W.  Beanett  tor  plaintiff  Id  otot. 
Mr.  Orludo  W.  Powers  for  dcfendaot 

Id  error. 

Mr.  Justice  Harlan  delivered  tbe  opinion 
of  tbe  court: 

1.  At  tbe  trial  tbe  defendant  asked  tbe  court 
to  inattuct  tbe  jury  that  "It  was  the  duty  of 
the  plaintiff  before  he  crossed  the  line  of  de- 
fendant's railway,  or  approached  it  so  closely 
that  be  might  be  injured  by  cars  passing 
thereon,  to  Took  and  listen  up  and  down  the 
track  for  approaching  cars,  and  if  be  failed  to 
so  look  and  listen  Just  prior  to  and  up  to  the 
tlmeof  theBcddent,  and  if  by  m>  doing  he 
conld  have  discovered  tbe  approaching  cars  In 
time  to  have  avoided  tbe  accident,  bis  failure 
to  so  look  and  listen  was  negligence  contribut* 
iag  to  bis  injury,  and  your  verdict  must  be  for 
defendant,  unless  you  believedefendant'sserv- 
ant  in  charge  of  said  cars  discovered  plaintiff's 
daoeer  In  time  to  have  avoided  the  acddent 
by  toe  use  of  ordinary  care." 

Tbe  refusal  to  give  this  Instruction  was  not 
error,  for  tbe  reason  that  all  tbe  propositions 
in  it  were  embraced  in  tbe  charge  to  the  jury, , 
and  It  was  not  necessary  to  repeat  them  In  spe- 
cial "instructions  asked  by  either  party.  [285 
The  court  bad  previously  charged  the  jury  as 
follows:  "That  though  tbe  defendant  may 
have  been  guilty  of  negligence  that  cootribntea 
to  tbe  injury,  yet  if  the  plaintiff  was  also 
guilty  of  negligence  that  contributed  to  the 
injuiT  be  cannot  recover,  and  in  determining 
whether  he  acted  with  due  care  you  may  lake 
into  consideration  the  circumstances  under 
which  be  was  acting.  You  have  a  right  to 
take  Into  consideration  he  was  traveling  upon 
the  traveled  way  usually  traveled  by  persons 
hauling  ore  to  this  train.  Yon  have  a  right 
10  take  into  consideration  tbe  observation  that 
he  made,  so  far  as  the  evidence  shows  it — 
whether  he  looked  out,  as  he  should  have  done, 
for  tbe  danger  of  coming  cars  or  whelber  be 
listened.  You  should  take  into  consideration 
all  of  the  circumstancea— all  that  be  did  and 
all  that  be  failed  to  do— in  order  to  determine 
whether  he  acted  with  due  care  or  was  guUty 
of  necHseDce.  The  court  further  charges  yon 
that  if  the  plaintiff  attempted  to  cross  defend- 
ant's line  of  railway  or  to  approach  so  near  it 
as  Injury  might  have  resulted  to  htm,  where 
he  should,  by  tbe  exercise  [of]  ordinary  care, 
see  that  it  wot  especially  dangerous,  It  was 
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plalDtiCTs  duty  to  use  an  smooDt  of  care  pro- 
IKtrtlooate  to  the  danger.  Of  course,  when 
penous  are  actiog  under  dangerous  clrcum- 
itancea  and  coodltlona,  It  fi  their  duty  to  act 
with  respect  to  ifae  danger  that  sutronnda 
them  and  to  use  a  greater  degree  of  care  where 
there  ia  mnch  danger  tbao  where  there  Is  but 
little." 

The  Jury  were  also  Instructed  that  It  was 
their  duty  to  take  into  consideration  all  tbe 
erideace  bearing  upon  the  question  of  oegll- 
gence,  and,  in  the  light  of  it  all,  determine 
whether  the  defendant  was  guilty  of  tbe  negli- 
gence charged,  or  whether  tbe  plaintiff  was 
guilty  of  nefiligence  contribuling  to  tbe  injury. 

Thus  the  jury  were  distinctly  told  that,  taking 
Into  consideration  all  the  circumstances,  all 
that  the  plaintiff  did  or  failed  to  do,  including 
inch  observation  as  the  plaindfl  made,  so  far 
■a  the  evidence  showed  it,  they  muat  determine 
whether  "be  looked  out,  athithoutd&audme, 
for  the  danger  of  coming  trains,  or  whether  he 
286]1istened."  Tbisia  a  distinct  'affirmation  of 
the  duty  to  look  ont  for  the  coming  of  trains. 
When  to  this  specific  reference  to  the  duty  of 
looking  and  listening  for  approaching  trains 
waa  added  the  general  Instruction  that  the 
plaintiff  mnat  bare  aaed  inch  care  aa  waa  nro- 
portionate  to  tbe  danger  of  injury  resaltlng 
from  tbe  crossing  of  a  railroad  track,  otherwise 
he  could  not  recover,  no  foundation  is  left 
upon  which  to  rest  the  charge  of  error  in  re- 
fusing tbe  particular  Inatmcuon  uked  by  the 
defendant. 

S,  It  ia  assigned  for  error  that  the  trial 
court  refused  to  give  tbe  following  instruction 
uked  by  the  defendant:  "If  before  crossing 
defendant's  Hne  of  railway  or  approaching  tbe 
same  so  closely  that  he  might  be  injured  by 
cars  passing  tbereon,  the  plaintiff  did  look  and 
listen  for  approaching  can  and  ascertained 
that  sucb  cars  were  approaching,  or  might 
have  so  ascertained  If  he  bad  looked  and 
listened  with  ordinary  care,  then  it  wu  ne^l- 
gence  for  tbe  plaintiff  to  drive  so  dose  to  such 
nHway  as  to  be  injured  by  pas^ng  cars, 
although  the  plaintiff  may  have  believed  that 
be  could  succeed  in  crossing  said  line  before 
the  cars  reached  tbe  place  of  collision,  and 
your  verdict  must  be  for  defendant,  unless 
you  believe  that  defendant's  servant  In  charge 
of  said  can  discovered  plaintiflTa  danger  hi 
time  to  have  avoided  the  accident  by  tbe  use 
of  ordinary  care." 

Tbe  only  distinct  thought  In  favor  of  the  de- 
fendant embodied  in  this  instruction,  not 
covered  by  tbe  charge  of  tbe  court,  was  that  it 
was  negligence  In  tbe  plaintiff  to  drive  so  close 
to  the  railroad  as  to  be  injured  by  passing 
can.  But  upon  thia  point  tbe  charge  of  the 
court  was  fuU  and  abundantly  explicit:  for  tbe 
Jury  were  told  that  they  muat  look  at  all  tbe 
circumstances  in  determining  whether  the 
plaintiff  acted  with  due  care  or  was  guilty  of 
negligence;  that  if  be  attempted  to  crras  tbe 
railrMd  or  to  approach  so  near  to  It  that  injury 
might  have  reaiuted,  he  was  under  a  dnty  to 
use  sucb  care  aa  waa  proportionate  to  the  dan- 
ger; an^  generally,  that  all  persons  acting  un- 
der dangerous  cfrcumstanMS  and  conditions 
must  have  due  regard  to  the  danger  that  sur- 
rounds them,  and  nie  a  greater  degree  of  care 
162 
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where  there  was  much  danger  than  where  th» 
danger  waa  but  little. 

*8.  It  is  next  assigned  for  error  that  tbe[287 
trial  court  refused  the  following  instruction 
asked  t»y  the  defendant:  "If  the  defendant  11- 
ceoaed  the  plaintiff  to  go  with  his  team  in  that 
portion  of  its  yard  where  plaintiff  was  injured, 
yet  defendant  would  not  be  liable  to  plalutiff^ 
for  anyinjury  resulting  to  him  from  any  condi- 
tion of  tbe  premines  known  to  tbe  plaintiff 
from  tbe  ordinary  nature  of  the  business  carried 
on  by  It  there." 

This  instruction  might  well  have  heen  re- 
fused as  inapplicable  to  any  issue  made  by  tbo 
pleadings.  The  plaintiff  did  ■  not  ground  hiS' 
action  upon  any  defective  condition  of  the  de- 
fendant's premises,  nor  upon  the  manner  in 
which  its  business  on  such  premises  was  ordi- 
narily carried  on.  His  claim  for  damages  wa» 
placed  solely  on  the  ground  of  the  defendant** 
negligence  in  running  ita  can  over  Ita  txwdk. 
Nevertheless  the  court,  out  of  abundant  cau- 
tion, distinctly  charged  tbe  jury  that  tbe  de- 
fendant waa  not  liable  to  the  plaintiff  for  any 
defect  in  the  manner  of  local  ing  or  in  tbe  con- 
struction of  its  tracks  or  swiicbes;  that  the  lo- 
cation or  construction  of  the  swilchea  was  not 
alleged  as  a  cause  of  action;  and  that  it  wa» 
the  dnty  of  the  Jury,  in  order  to  determin* 
whether  the  plaintiff  or  tbe  defendant  acte<l 
negligently  or  with  due  care,  to  take  Into  con- 
sideration the  location  of  tbe  tracks  and  tb* 
whole  situation  as  shown  by  tbe  evidence  in 
order  to  determine  whether  they  did  act  pru- 
dently and  with  good  care  or,  on  tbe  contrary, 
whether  they  acted  with  negligence.  The8» 
inatructlona  meet  any  possible  objection  to  th* 
ref  nsal  of  tbe  trial  court  to  give  the  above  in- 
struction asked  by  tbe  defendant. 

4.  Another  assignment  of  error  relates  to- 
tbe  refusal  of  tbe  trial  court  to  give  tbe  follow- 
ing instructions:  "If  the  plaintiff  saw  thO' 
can  coming  and  knew  that  there  was  danger 
of  a  collision,  or  by  the  use  of  oidioaiy  car» 
could  have  so  seen  and  known  in  time  to  es- 
cape therefrom  by  leaving  his  wagon,  and  if, 
notwithstanding  such  danger,  he  remained  ia 
his  wagon  for  tbe  purpose  of  attempting  to 
save  bia  wagon  or  borses,  then  you  should  not 
find  a  verdict  in  favor  of  the  plaintiff  in  ro* 
spect  toanyinjurrtobis  person  unless  yon  be- 
lieve from  tbe  evidence  that  tbe  brakeman  in 
charge  of  said  cars  aaw  *plaintifrsdanger[289 
in  time  to  have  avoided  the  accident  by  tbe  use 
of  ordinary  care."- 

It  was  not  an  error  to  refuse  this  instruction. 
It  was  liable  to  theobjection  that  itsiagled  out 
particular  circumstances  and  omitted  all  ref- 
erence to  othera  of  importance.  In  Orantt 
Trunks,  (h.  v.  Ivei,  lU  U.  S.  408,  488  [8«: 
48S.  494],  it  waa  said  that  "in  determlnloff 
whether  tbe  deceased  was  guil^  of  contribu- 
tory negligence,  the  jury  were  bound  to  con- 
sider ail  tbe  facts  and  circumstances  bearing 
upon  that  question;  and  not  select  one  particu- 
lar prominent  fact  or  circumstance  as  control- 
ling the  caie  to  the  exclusion  of  aU  the  othera." 
If  tbe  question  of  tbe  ability  of  tbe  plaintiff  t» 
have  escaped  personal  injury  "l>y  leaving  bis 
wagon"  was  Involred  In  the  Issue  as  contribu- 
tory nej^lgence,  the  Ju^  were  entitled  to  con- 
aider  the  evidence  relating  to  that  matter  un- 
let ir.& 
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dertbegcDeraldircctloDtolookatall  tbeclrcam- 
•taocei  Id  deiennioinff  whether  the  plaintiff 
wu  iDlured  without  fault  or  negligeDce  od  bis 
MTt  The  cban^  upon  thftt  subject  was  ample 
for  an  the  purpoaei  of  k  fair  trial,  and  do  1d- 
lustlce  was  done  to  the  defendant  by  the  re- 
fusal of  tbecourt  to  ifDslc  out  the  fact  that  the 
plaintiff  did  not  jump  from  or  leave  hla  wagon 
as  ibe  defeodanf^  train  approached,  and  take 
the  chances  of  being  personally  injured  in  that 
way.  Beside*,  the  Inslructioo  asked  litj  the 
defendant  waa  ao  framed  as  to  lean  out  of 
view  uy  element  of  personal  daneer  to  the 
plainUfT  by  attempting  to  leave  bis  wagon. 

f>roTided,  oy  getting  out  of  it  or  by  jumping 
rom  it,  be  could  have  escaped  injury  bj  com- 
ing Into  collision  wltb  the  defendant's  cars. 
The  jury  might  well  have  understood  the  in- 
slructioD  to  mean  that  Uie  possibility  or  prob- 
ability of  personal  injnxy  to  the  plslntuf  by 
iearing  bts  wagon  waa  an  Intmaterlsl  clrcum- 
etance  If,  by  adopting  that  course,  he  could 
have  escaped  Injury  by  actual  collision  with 
tbe  cars  of  the  defeodaat.  The  railway  com- 
panr  could  not  escape  responsibility  for  the 
oegligeDceofiis  serTsnts.  resulting  in  personal 
injury  to  tbe  plnintiff.  by  showing  that  the  lat- 
ter might  not  have  been  so  aerioiuly  injured  it 
he  bad  left  or  jumped  fnmi  hli  wagon.  In 
tbe  Terr  nature  of  things  It  would  bare  been 
impossible  for  tbe  jury,  under  the  drcum- 
289]  stsncea  of  the  accident,  to  *have  deter 
mined  with  any  certainty  whether  the  plaintiff 
could  bsTc  left  his  wagon  wltliottt  risk  of  be- 
ing to jured. 

DpOD  a  careful  enminatlon  of  tiie  record, 
we  have  no  reason  to  doubt  that  the  case  was 
fairly 'subiflltted  to  the  jury;  and  no  error  of 
law  10  tbe  prejudice  of  the  derendant's  il^ts 
having  occurred,  the  judgment  of  ihe  wpreme 
tmirt  nf  Ute  Urritorj/  Utah  t^rmittff  U« 
fudgmtnt  ^  tkt  trial  eowrt  U  qfirmtd. 


SUPREME  L0D6B  ENI6HTB  OF  FTTH, 
lAB  OF  THE  WORLD.  JPtf.  in  Err., 

V. 

EUGKNIB  EAUNSKI. 

(See  &  a  Beporter^  ed.  te^nOL) 

CerUfieata  kotOm  in  imtfit  aoetettf^wiittr  tf 
forfeiturt. 

■  I.  Certlflcate  faoUets  In  a  beoeflt  socle^  have  tbe 
rlirht  to  lelrnpoQ  aooDstmotlonslveDto  the 
rules  and  resalatloos  of  the  tnder  by  the  Ugfaeet 
tribunals  ot  the  order,  and  to  ptesnme  that  the 
supreme  todse  will  not  enforce  a  fcnfeitnre  un- 
der clrcHoutaaoes  which  tbe  board  of  ocntnl 
has  beid  did  not  oreate  ooe, 
X  Tbe  ooDtloued  reotipt  of  aaseasments  upon  a 
eertlfloate  of  memt>ersta<p  in  an  endownieot  rank 
of  tbe  Entirbts  of  Pythlss  up  to  tbe  date  of  the 
death  or  tbe  member  Is  a  wslrer  of  any  teobnloal 
forfettare  of  the  oerttflcatv  br  reason  of  tbe  ncm- 
PVmeDt  of  hla  lodROdnea,  for  wMob  separate 
Meoantsw«i<ake|Maiidwfalali  formed  no  part  of 
tta  eonsUctmtloii  fOr  tbe  oertJftoate.  where  tbe 
meaaber  had  not  beeo  suspended  l>ut  bad  been 


VofrK.-~AMtoforf€UvnofpoKey  for  nonpoymmt 
of  premium:  iRtfeer.— see  oota  to  IliOBpson  r, 
Knickerbooker  L.  Ihu  Co.  M:  W. 

IM  U.  8. 


told  to  par  ttietD  before  the  next  neathv  Bf  th> 
lodfl*.  and  died  before  that  ttana. 

[Ka9B8.] 

ArffUii  Hag  1,  me.   DaeMM  Mag  38,  XfML 

IN  ERROR  to  tbe  Uoltad  Statca  Clrcuft 
Court  of  Appeals  for  tbe  Fiftb  Circuit  to 
review  a  judgment  afflrmlng  tbe  judgment  of 
the  Circuit  Court  of  the  United  States  for  tb» 
Eastern  District  of  Louisiana  in  favor  of  tbe 
plaintiff,  Eugenie  Ealioski,  against  the  Su- 
preme Lodge  KnigbU  of  Pvthlasoftbe  World, 
for  tbe  smount  of  plalstiil's  certlflcate  of  mem- 
bership In  said  association.  Aftrmed. 
See  same  case  below,  67  Fed.  Rep.  818. 

Statement  by  Mr.  Juatlce  Broww 

Tbis  was  an  action  originally  begun  [290 
in  tbe  civil  district  court  of  tbe  parish  of  Or- 
leans, in  the  state  of  Louisiana,  by  the  defend- 
ant  in  error,  Eugenie  EalinAi,  to  recover  of 
the  Siqneme  Lodge  Enigbta  of  ^tblaa  of  the 
World,  an  asaodatloo  incorporated  under  an 
act  of  Congress,  and  domiciled  In  Wasbiogton. 
tbe  amount  of  a  certain  certificate  of  member- 
ship, whereby  the  defendant  contracted  and 
bound  itself  to  pay  topeiitlooer  on  the  death  of 
her  husbaod,AcbUleKaUnski.tbe  sum  of  $8,(100 
—tbe  said  ceril6cate  being  In  effect  a  life  in- 
surance  policy. 

Tbe  esse  was  removed,  upon  tbe  petition  of 
tbe  defendant,  to  the  circuit  courtof  tbe  United 
States  for  tbe  eastern  district  of  Loulstsna, 
upon  an  all^tioo  that  the  defendant  was  cre- 
ated by  and  organized  under  ao  act  of  Con- 
gress approved  May  5.  1870:  that  it  was 
domiciled  in  Washington,  and  that  the  contro- 
versy arose  under  and  was  to  be  determined  br 
su^h  act  of  Congress;  that  the  suit  waa  based 
upon  a  benefldalor  life  certificate  issued  un- 
der auihority  of  such  act  of  Congress,  and  the 
defense  to  said  suit  arose  under  tbe  laws  of  the 
United  States. 

The  answer  ad  milted  thatdtuiog  bis  lifetlnw 
the  said  Achllle  Eallnskl  became  a  member  of 
tbe  endowment  rank  of  tbe  order  of  Knights  of 
Pythias,  In  ^  883  thereof,  paid  tbe  Initiation 
fee,  and  that  there  was  issued  to  him  tbe  cer- 
tificate mentioned  In  the  petition.  But  it  d^ 
oied  that  Ealioski,  during  bis  lifetime,  com- 
plied with  tbe  obligations  imposed  upon  blnx 
onder  such  reriificate,  and  averred  that,  under 
the  toma  of  his  application  for  membership  in 
said  endowment  rank,  and  in  the  said  certifi- 
cate, and  the  constitution  and  t^-laws  of  said 
endowment  rank  Entghts  of  Pythias  of  the 
World,  all  being  and  forming  parts  of  the 
contracts  between  them.  It  was  provided  that 
any  failure  or  neglect  on  tbe  part  of  said  Eal- 
lnskl to  pay  assessments  or  dues  as  provided 
by  the  laws  of  tbe  rank  or  order,  should  work 
a  forfeiture  of  all  bis  rights  and  tbe  rigbu  of 
bis  heirs  and  beneflclaiiea,  in  tbe  premises,  to 
all  benefits  and  privileges  accruing  to  members 
of  said  rank.  That  by  said  laws  it  was,  amonj; 
other  things,  especially  provided  that  when 
a  member  of  the  endowment  rank  became 
in  'arrears  to  bis  lodge,  for  an  amount  [291 
equal  to  one  year'a  dues,  be  should  forfeit  hla 
membership  in  the  endowment  rank,  and  Ua 
endowment  oertlQoata  ibould  thereupon  be. 
come  void. 
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Tbe  answer  further  averred  that,  at  tbe  time 
of  bii  death,  Uay  H  1891.  Kallnskl  was  in 
arrean  for.  owed,  and  was  Indebted  to  Syracuse 
Lodge,  Na  60,  of  said  order,  of  which  be  was 
a  member,  or  to  wblcb  be  belooged,  in  an 
amount  in  excess  of  one  year's  dues,  and  that 
he  bad,  at  the  time  of  bis  death,  forfeited  bis 
membership  in  tbe  said  section  and  rank,  and 
the  said  certificate  became  null  and  void.  It 
further  averred  tbat,  after  be\Dg  so  in  arrears, 
and  tbe  forfeiture  of  all  rigbts  as  aforesaid,  of 
which  forfeiture,  however,  your  respondent 
was  then,  without  its  fault  or  negligence,  un- 
aware, said  Kalinskl  paid  certain  assessments 
under  such  certificate;  but  that,  as  soon  as 
made  aware  of  the  forfeiture,  heretofore  men- 
tioned, respondent  made  legal  tender  to  the 
plaiDtffl  of  the  amount  of  such  assess ments  so 
paid,  and  that  she  refused  tbe  same. 

In  a  supplemental  answer  defendant  deposit- 
ed in  court  and  tendered  back  to  plaintiff 
■the  amount  of  assessments  so  paid,  namely, 
$16.20,  with  6  per  cent  interett  thereon  from 
April  1, 1891.  to  date. 

The  case  came  on  for  trial  before  the  district 
Judge  and  a  jury,  was  tried  twice,  and  resolted 
each  lime  in  a  verdict  and  Judgment  for  plain- 
tiff for  the  full  amount  of  her  tfertlficate  or 
polity,  and  upon  writ  of  error  to  the  circuit 
court  of  appeals  that  judgment  was  affirmed. 
Whereupon  defendant  sued  a  writ  of  error 
from  this  court. 

Meur».  J.  Za«h.  Spearins*  Bouae  <£ 
Grant,  and  <7,  iS:  Rice  for  plaintiff  In  error. 

Mmn.  Morris  Marka  and  WHUam  Arm- 
ttmng  for  defendant  In  error. 

Hr.  Justice  Brown  delivered  tbe  efdnkm  of 

the  court: 

ItaeenuthM  during  his  lifetime  Achllle  Ea- 
292]  llnsU  became  'a  member  of  section  868 
of  what  b  termed  the  endowment  rank  of  the 
Eotgbts  of  Pythias,  paid  his  admission  fee. 
and  in  consideration  thereof,  and  incompUaoce 
with  a  written  application  made  by  him.  the 
defendant,  tbe  Supreme  I/>dge  of  the  order. 
Issued  to  him  a  certlflcate  whicua  is  In  suhetance 
a  policy  of  life  insurance,  wherein  it  was  cer- 
tified tbat  Kalinskl  was  a  member  in  good 
standing  la  the  endowment  rank,  and  In  cod- 
elderatlon  of  the  representations  made  In  bis 
application,  which  was  made  a  part  of  tbe  con- 
tract, and  the  payment  of  the  prescribed 
admission  fee.  and  In  consideration  of  the  pay- 
■nent  thereafter  to  said  endowment  rank  of  all 
assessments  as  required,  and  "the  full  eompti- 
<inee  mth  all  the  lam  goterning  thi*  rank  now 
a'n  force  or  that  may  hereafter  he  enacted,  and 
flhall  be  in  good  standing  under  said  laws," 
the  sum  of  1^,000  will  be  paid,  etc..  to  Eu- 
genie Kalinski,  his  wife,  etc  "And  It  is  no 
«erstood  and  agreed  that  any  violation  of  the 
within-mentioiwd  conditions,  or  tbe  require- 
ments of  the  laws  In  force  governing  this  rank, 
flball  render  the  certlflcate  and  all  claims  null 
and  void,  and  tbat  tbe  said  Supreme  Lodge 
shall  not  be  liable  for  tbe  above  sum,  or  auy 
part  thereof."  In  bis  application  Kalinski 
agreed  ihat  be  would  punctually  pay  all  dues 
and  assessmenlfl  for  which  he  might  become 
liable,  and  would  be  governed,  "awl  this  cob- 
tcact  ihall  be  controlled  1^  all  tbe  lawa,  ralei, 
t<4 


and  regulationi  of  tbe  order  goverulng  thii 
rank  now  in  force  or  that  may  hereafter  be  en- 
acted, or  submit  to  tbe  penalties  therein  con- 
tained." Ooe  of  the  laws  and  regulations 
adopted  by  tbe  board  of  control  was  that 
"when  a  member  of  the  endowment  rank  be* 
comes  in  arrears  to  his  lodge  for  an  amount 
equal  to  one  year's  dues  he  shall  forfeit  hla 
membership  in  the  section  and  said  rank,  ai^ 
render  void  his  endowment  certificate." 

ItfurtherappearedtbatEalinskl  wasamem* 
her  of  Syracuse  Lodge,  No.  60.  and  that  the 
books  of  said  lodge,  wbicb  were  produced  In 
eTiden(».  showed  that  he  was  Indebted  to  the 
lodge  on  tbe  Slst  day  of  March,  1801,  and  at 
the  date  of  his  death.  May  24, 1891,  in  tbe  sum  of 
$12.60,  for  duesowing  by  him  to  bis  said  lodge, 
under  a  by-law,  wliicn  said  sum  was  in  excess 
of  one  year's  dues  he  was  required  lo  pay.  but 
that  "he  had  not  been  suspended  by  bis  [293 
lodge  for  that  reason  before  his  death,  under  tbe 
provisions  of  @  5  of  art.  16  of  the  constitution 
of  the  lodge,  and  §  8  of  art.  14  of  tbe  by  laws, 
although  be  bad  received  notice  from  tbe 
pn»)er  oOotx  <A  tbe  lodge  to  pay  tbe  same,  and 
baa  been  told  to  pay  the  same  h^ore  Vu  nett 
meeting  of  the  lodge,  but  that  he  died  b^ore 
such  meeting  without  having  paid  the  same. 

It  further  appeared,  and  was  not  disputed, 
that  tbe  keeper  of  tbe  records  and  seal  of  Syra- 
cuse Lodge,  No.  fiO,  bad,  under  S  6.  art.  4,  of 
'be  constitution  of  the  lodge,  f^ed  to  notify 
the  section  of  the  endowment  rank  to  which 
Kalinskl  belonged  that  he  was  In  arrean,  and 
that  the  assessment*  due  by  Kalinskl  to  the  en- 
dowment rank  were  received  In  ignorance  of 
the  fact  tbat  he  wasso  In  arrears,  and  had  been 
tendered  back  after  bis  death,  an  l  several 
months  sut)sequent  to  the  application  of  bis 
widow  for  payment  of  tbe  policy.  In  thia 
connection  tbe  defendant  requested  tbe  court 
to  charge  tbe  jury  as  followa:  "If  you  find 
that  Kalinski  was  in  arrears  and  Indebted  to 
bis  lodge  for  dues  at  the  date  of  his  death  in 
an  amount  equal  in  amount  to  one  year's  dues, 
you  must  find  as  a  conclusion  from  ibe  fact 
that  he  had  forfeited  bis  membership  in  the 
endowment  rank,  and  that  the  plaintiff  is  not 
entitled  to  recover  In  tiitsault.  And  tbe  receipt 
of  assessments  by  the  officers  of  said  endow- 
ment rank  (which  dues  it  is  admitted  have  t>eea 
tendered  back,  as  hereinbefore  set  forth)  pre- 
vious thereto,  If  in  Ignorance  of  the  fact  that 
he  was  so  in  arrears,  was  not  a  waiver  of  said 
forfeiture." 

But  the  court  refused  to  give  the  charge  aa 
requested,  and  In  lieu  thereof  charged  the  jury 
as  follows: 

"As  to  the  construction  of  the  meaning  as 
matter  of  law.  of  the  fundamental  law,  and  of 
the  orders  of  defendants'  organizations.  I  adopt 
the  views  of  the  board  of  control  of  the  defend- 
ants' order  in  case  of  John  A.  Manikhelm, 
and  I  lutruct  the  Jury  that  if  the  Jury  finds  as 
a  fact  that  the  keeper  of  records  and  seal  of 
the  order  to  whicb  Mr.  Ealioski  belonged  failed 
to  notify  the  section  of  which  he  was  a  mem- 
ber of  the  fact  tbat  be  was  in  arrears  for  dues  to 
said  lodge,  and  also  tbat  lodge  failed  to  suspend 
Mr.  Kalioski  in  accordance  with  law,  and  also 
*the  eection  of  the  oidowment  rank  [294 
had  received  the  monthly  aaseasments  of  aald 
Kalfaiaki  np  to  the  date  of  hli  death,  then  tbe 
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Terdict  wiU  be  for  tbe  plaintiff  and  ajtainst  tbe 
defeodaot  tor  tbe  sum  of  98,000,  with  interest 
ftom  judicial  demand." 

From  a  comparison  of  the  iDstruction  as  re- 
quested with  that  B8  given,  it  is  apparent  tbat 
tbe  case  tarns  upon  tbe  question  wfaeiber  tbe 
mere  nonpayment  of  lodee  dues  vaa  sufficient 
to  work  a  forfeiture  of  tbe  certificate  in  view 

tbe  fact  tbat  tbe  insured  kept  up  bis  assess- 
ment, wblcb  tbe  supreme  lodge  received  with- 
out inquiring  wbetber  tbe  insured  wasiodebted 
for  bis  lodge  dues  or  not  Broadly  coustrued, 
tbe  applkation  required  tbat  tbe  contract  sbould 
be  cooitolled  by  tbe  laws,  rules,  and  regula- 
tions of  tbe  Older  governing  tbe  rank.  Tbe 
certificate  also  required  "a  full  compliance 
wllb  all  the  laws  govemlog  this  rank  now  in 
force  or  tbat  may  hereafter  be  enacted,"  and 
that  the  insured  sbould  be  in  good  standing 
under  said  laws.  What  other  laws  govemlng 
this  rank  must  have  been  complied  with  to 
prevent  a  forfeiture  of  tbe  insurance  does  not 
appear;  but  if  tbe  application  and  certificate 
be  literally  construed,  it  is  evident  tbat  a 
breach  of  any  one  of  tbe  regubitions  govern- 
ing the  rank,  however  numerous  or  unim- 
portant they  ma^  have  been,  or  a  failure  of  tbe 
insured  to  remain  in  good  standing  under  tbe 
laws  of  the  order,  wblcb  certainly  opens  a  wide 
door  to  differences  of  opinion,  could  be  seized 
upon  as  an  excuse  for  nonpayment. 

It  will  be  observed,  however,  that  tbe  en- 
dowment rank  or  insurance  feature  of  this 
order  was  in  reality  a  separate  scheme,  and 
bad  no  other  apparent  connection  with  tbe 
Older  than  in  tbe  fact  that  no  one  who  was  not 
ft  member  of  the  order  could  become  amember 
of  the  endowment  rank.  Entirely  separate 
accounts  were  kept  with  each  member  as  be- 
longing to  the  lodge,  and  as  a  member  of  tbe 
endowment  rank  or  policy-bolder.  Tbe  fees 
tbat  were  due  to  tbe  lodge  as  a  condition  of 
membership  in  it  do  not  seem  lo  have  formed 
any  part  of  tbe  consideration  for  the  ci-rtlflcate 
or  policy,  which  consideration  consisted  of 
certain  assessments,  tbat  appear  in  ibis  case  to 
have  been  promptly  paid.  Tbe  provision  that 
29ff]  tbe'applicant  should  comply  fully  with 
all  t  he  laws  governing  the  endowment  rank  (hen 
in  force,  or  wblcb  might  thereafter  be  enacted, 
and  should  also  maintain  agood  siaodiDg  under 
•urb  laws,  is  one  of  a  very  elasUc  nature,  and 
one  which  could  not  be  fully  complied  with 
without  a  thorough  knowledge  of  such  laws, 
and  of  the  requisites  of  eood  member!>hip.  In 
this  case  It  is  alleired  to  have  been  violated  by 
tbe  fart  tbat  on  March  81.  Ealicski  became  in- 
riebietl  lo  the  lodge  of  which  be  was  a  member 
In  tbe  sum  of  912.60.  which  was  an  amount  In 
exreas  of  one  yeer^  dues.  Bis  attention  was 
called  lo  this  by  tbe  proper  officer  of  tbe  lodge, 
who  told  bim  to  pay  ibe  sum  before  tbe  neXt 
meeting  of  tbe  lodge.  He  died,  however,  on 
May  24,  and  before  such  meetinjc  was  held, 
leaving  this  amount  unpaid.  It  might  be 
argued  with  great  plausibility  tbat.  in  view  of 
tbe  fact  tbat  tbe  officers  of  the  lodee  told  him 
to  pay  before  tbe  next  lodge  meeting,  the  de- 
fendant was  bound  thereto,  and  most  have 
been  held  to  waive  its  right  to  a  protnpt  pay- 
ment of  the  lodge  dues,  and  tbat  as  Ealinski 
died  before  the  time  allowed  had  expired,  be 
was  not  even  tecAnically  in  fault. 
16S  D.8. 


But,  however  this  may  be,  the  officials  of 
tbe  order  appear  lo  have  been  guilty  of  de- 
linquencies of  tbeir  own.  which  ought  to  estop 
them  from  insiating  upon  tbe  fnilure  of  Kal- 
inski  to  complv  witb  tbe  letter  of  bis  agreement 
to  abide  by  tne  laws  and  regulations  of  the 
rank.  Unoer  the  laws,  rules,  and  regulntiona 
for  tbe  government  of  sections  of  the  endow- 
ment rank.  It  was  tbe  du^  nf  the  secretary  of 
each  section  to  keep  a  financial  account  witb 
each  member  of  the  section,  and  in  January  of 
each  year  to  furnish  to  tbe  master  of  finance 
of  the  lodge  to  which  the  members  of  tbe 
section  belonged,  a  list  of  the  names  of  such 
members,  and  to  request  tbe  officer  to  promptly 
inform  bim  whenever  a  member  on  said  list 
became  In  arrears  for  an  amount  equal  to  one 
year's  dues.  It  was  also  the  duty  ofthe  master 
of  finance  of  Syracuse  Lodge,  No.  60,  to  notify 
in  writing  all  members  who  were  about  to 
become  in  arrears,  and  to  again  notify  them  on 
tbe  eve  of  suspension.  It  was  also  bis  duty  to 
notify  bis  lodge  when  a  member  owed  to  tbe 
amount  of  *twelve  months'  dues,  or  its 
equivalent,  after  which  notification  It  became 
the  duty  of  the  chancellor  commander  to  sus- 
pend bim  in  open  lodge,  andtokeepa  record  of 
tbe  same  in  the  minutes.  It  seems  to  have  been 
also  Ibe  duty  of  tbe  keeper  of  records  and  seal 
of  each  lodge  to  notify  tbe  proper  section  of 
the  endowment  rank,  whenever  a  member  be- 
came in  arrears  for  dues  to  the  lodge,  when, 
and  not  until  then,  tbe  certificate  of  meml>er- 
shlp  in  the  endowmentrankbecame  tbe  subject 
of  forfeiture.  Indeed  tbe  failure  to  do  this, 
and  tbe  continued  receipt  of  tbe  monthly 
assessments  upon  tbe  policy  or  endowment, 
appear  to  have  been  treated  by  the  board  of 
control  as  a  waiver  of  tbe  right  to  insist  upoa 
the  forfeiture  of  tbe  certificate  or  policy. 

By  tbe  constitution  of  tbe  endowment  rank, 
tbe  entire  charge  and  full  control  was  put  In  a 
board  of  control,  which  bad  power  to  hear  and 
determine  all  appeals,  their  findings  being  final 
unless  reversed  by  the  supreme  lodge  in  session. 
They  also  bad  authority  to  enact  general  laws, 
rules,  and  regulations  in  conformity  with  the 
constitution,  for  tbe  government  of  sections 
and  tbe  membership  of  the  endowment  rank, 
and  to  alter  and  amend  such  laws  at  tbeir  dis- 
cretion. It  seems  that,  la  the  case  of  Manik- 
heim.  a  member  of  the  endowment  rank  at 
Washington,  tbe  board  of  control  was  called 
upon,  In  1^7,  to  give  a  construction  to  the 
rules  and  regulations  of  the  endowment  rank, 
upon  a  state  of  facts  similar  in  all  respects  lo 
the  facts  in  this  case.  From  the  journal  of 
tbe  supreme  lodge,  wblcb  was  put  in  evidence 
in  this  case.  It  appeared  that,  at  tbe  time  of  bis 
death.  Hanlkbeim  was  In  arrears  to  bis  lodge 
for  one  year's  dues,  but  bad  paid  all  his  assess- 
ments to  bis  section  of  tbe  endowment  rank. 

Upon  receipt  of  this  information  tbe  supreme 
secretary  refused  lo  furnish  a  blank  proof  of 
death,  and  instructed  tbe  secretary  of  said  sec- 
tion to  return  to  the  beneficiaries  the  monthly 
assessments,  which  were  erroneously  ooUectea 
from  said  Manikbeim.  This  was  refused  by 
tbe  beneficiaries,  who  demanded  payment  Id 
full  of  Ibe  certificate  of  membership. 

Upon  the  matter  being  laid  before  tbe  board  of 
control.  It  decided,  after  a  venr  careful  consid- 
eratlonof  thefBCU*Intbecaaa,tbatlnTtow[29T 
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«f  the  fact  that  the  keeper  of  records  aad  seal 
of  the  lodge  to  which  Maalkfaeim  belonged 
failed  to  notify  the  sectioD  of  wblch  he  was  a 
member  of  the  fact  that  be  was  Id  arrears  for 
dues  to  his  lodge,  and  that  the  lodge  had  failed 
to  suspend  him  In  accoidance  with  the  law, 
and  that  his  sectloo  of  the  eadowment  rank 
bad  received  his  moDthlyassesameDtsap  to  the 
dale  of  his  death,  the  endowment  rank  was 
liable  for  the  fall  amount  of  the  endowment, 
and  the  supreme  secretary  was  instructed  to 
pay  the  beneficiaries  the  amount  due. 

In  compliance  with  this  ruling,  the  supreme 
chancellor  of  the  order  appears  to  bare  Issued 
a  circular  letter  to  tbe  subordinate  chnncellors 
to  the  effect  that.  In  order  to  carry  out  the  pro- 
vi^ons  of  the  law  that  "when  a  member  of  tbe 
endowment  rank  becomes  in  arrears  to  bis 
lodge  on  account  of  dues  for  more  than  six 
tnonlbs"  (changed  from  one  year)  "be  shall 
forfeit  bis  membership  in  the  section  and  said 
rank,  and  render  voia  the  endowment  oertlfl- 
«ate,"  it  was  necessary  that  tbe  secretaries  of 
the  Tarlous  sections  of  the  endowment  rank  be 
duly  notified  when  members  of  such  rank  be- 
<ame  in  arrears  for  dues  to  their  respective 
lodges.  And  he  therefore  requested  the  gnnd 
'Chancellors  to  instruct  Ibeir  subordinate  lodges 
to  forward  to  the  secretary  of  such  sections  of 
the  endowment  rank  as  were  tributary  to  tbeir 
lodges,  an  ofiBdal  notice  of  the  fact  that  any 
inember  was  In  arrears  for  dues,  said  notice  of 
•rrears  to  be  signed  by  tbe  master  of  finance 
«nd  attested  by  tbe  keeper  of  the  records  and 
seal,  with  tbe  seal  of  tbe  lod^  attached.  And 
to  properly  carry  this  into  effect  the  secretaries 
of  tbe  various  sections  of  the  endowment  rank 
were  Instructed  to  officially  certify  to  tbe 
keeper  of  records  aod  seal  of  the'  respective 
lodges,  to  which  the  members  of  a  section  be- 
longed, a  full  and  complete  list  of  the  mem- 
bers of  said  section,  etc. 

While  it  is  entirely  true,  as  claimed  by  the 
plaintiff  in  error,  that  this  was  rea  inter  alioi 
acta,  and  therefore  not  available  by  way  of 
estoppel,  it  is  none  the  less  true  that  it  was  an 
Interpretation  pot  by  the  supreme  autfaority  of 
the  order  upon  their  somewhat  ambiguous  and 
complicated  system  of  rules  and  regulations, 
and  that  it  would  be  unjust  to  the  board  of  con- 
trol  to  assume  that  Ealinskl,  who  was  an  ordi 
298]nary  member*of  theendowment  rank  and 
apparently  an  unlearned  man,  was  wiser  than 
they,  and  was  bound  to  pnt  a  ooiutrucUon  upon 
these  regalationa  more  unfavorable  to  himself 
than  Uie  board  of  control  had  construed  them. 
Upon  the  contrary,  we  think  that  the  certificate 
holders  were  entitled  to  rely  upon  the  construc- 
tion given  to  these  rules  and  regulations  by  the 
highest  tribunal  of  tbe  order,  and  to  presume 
that  the  supreme  lodge  would  not  enforce  a  for* 
felture  under  circumstances  which  the  board  Of 
control  had  held  did  not  cresteonc.  Although 
we  would  not  be  understood  as  saying  that  we 
should  feel  bound  by  the  construction  put  upon 
the  rules  and  regulations  of  a  private  order  bv 
the  board  of  control  oraupremc  council  of  suco 
order,  we  think  that  tbe  association  baa  no 
riebt  to  complain  if  Its  certificate  holders  act 
upon  8u<di  interpretation,  and  that  It  la  not  in 
a  position  to  claim  that  thia  ruling  in  their 
favor  was  more  liberal  than  the  facts  of  the 
case  or  a  proper  construction  of  these  rules 
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would  warrant.  Whether  the  dedsloD  wcr* 
right  or  wrong  it  established  a  course  of  busi- 
ness on  the  part  of  tbe  defendant  upon  which 
Its  certificate  holders  had  a  right  to  rely.  New 
York  L.  Int.  Oo.  v.  SkigUtton,  96  U.  8.  S79 
[34:  841]. 

Aside  from  this,  however,  we  think  tbe  con 
ttnued  receipt  of  assessmenis  npon  Kalinski's 
certificate  up  to  the  day  of  his  death  was  a 
waiver  of  any  technical  forfeiture  of  the  cer- 
tif  Cite  by  reason  of  the  oonpaymentof  tbe  lodge 
dues.  Graoling  that  the  continued  receipt  of 
premiums  or  assessments  after  a  forfeiture  has 
occurred  will  only  be  construed  as  a  waiver 
wheo  the  facts  constituting  a  forfeiture  aca 
known  to  tbe  company  {NewTork  L.  Int.  Ok 
V.  Davit.  9S  U.  S.  437  [34: 4641:  Bentueke  v.  Chn- 
neeticut  Mvt.  L.  In$.  Co.  105  U.  8. 865  [20: 99U1), 
this  is  true  only  of  such  faf  ts  as  are  peculiarly 
within  the  knowledge  of  Uie  assured.  If  the 
company  ought  to  have  known  of  the  facts,  or 
with  proper  attention  to  its  own  business 
would  have  been  apprised  of  them.  It  has  no 
right  to  set  up  ignorance  as  an  excuse.  In 
the  ordinary  course  of  business  between  tbe 
lodges  and  the  sections  of  theendowment  rank, 
ana  under  tbe  instructions  contained  in  the  cir- 
cular of  tbe  supreme  chancellor  6f  May  20, 
1887,  It  became  the  duty  of  the  keeper  of  the  rec- 
ords and  seal  *of  the  lodge  to  which  Ea  [290 
linski  belonged  to  notify  the  secretair  of  the 
proper  section  of  theendowment  rankoi  the  fact 
that  he  was  In  arrears  for  dues,and  bis  failure  to 
do  this  should  be  imputed  to  tbe  defendant,  as 
representing  the  order,  rather  than  to  EalinskL 
It  Is  more  than  possible  thst,  as  the  endowment 
rank  was  a  separate  and  dLstinct  feature  from 
the  lodges,  Eallnakl  was  wholly  ignorant  of 
the  fact  that  a  failure  to  pay  his  lodge  dues 
promptly  forfeited  bis  certificate;  and  while, 
as  matter  of  law,  be  might  be  chargeable  with 
notice  of  this  fact,  his  beneficiary  has  a  perfect 
right  to  insist  that  tbe  defendant  was  guilty  of 
a  technical  dereliction  of  its  own  duty  In  the 
premises.  The  defense  in  any  aspect  does  cot 
commend  itself  highly  to  one's  sense  of  natural 
Justice,  and.  for  the  reasons  above  stated,  we  are 
of  the  opinion  that  the  deeiiion  of  the  court  is*' 
tow  teas  right,  and  it  i$  theftfore  qfflrmetL 


L.  F.  HENNXNGTON,  F^.  in  Err., 

9. 

STATE  OF  GEORGIA. 

(See  S.  C.  Beport«r<B  ed.  29S-310.) 
Running  trains  on  Sunday. 

A  state  statute  maUoir  It  unlawful  to  run  any 
freight  tram  on  Sunday  ts  not  en  unooostitu- 
tlooal  resulaUon  of  Interstate  oommeroe  aa  ap- 
plied to  an  interstate  train  to  theMme  way  that 
It  applies  to  domestio  trains,  in  tlie  absenoe  of 
anronwressional  legislation  upon  tbesut)]eot. 
[No.  150.3 

Armed  March  17. 18, 1896.   Decided  Mag  18, 

me. 


Nora.— j1«  io  iatentait  commerce;  rtgulntton  pf 
Tpower  of  Qonartn,  ft"to  /or  exelustve,— see  oote  to 
Olouoester  Terrr  Go.  v.  Pennsrlvanla,  Sh  US. 

Am  to  voictT  of  ConQrtet  to  mndats  eommeres, 
see  notes  to  Gibbons  v.  Ogdan,  6:  18,  and  Brown  v. 
Ifarrland,!:  SJS. 
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Fr  ERBOR  to  tbe  Supreme  Court  of 
Oeorcia  to  review  a  Judgment  of  tbat  court 
«fBrmiDg  the  judgmeut  of  tbe  Superior  Court 
•of  Dade  Couaty.  Oeori^a,  conviciiDg  tbe  de- 
fendaot.  L.  F.  HeaniDgtoD.  tbe  supermteodeDt 
of  traosporlatloD  of  tbe  Alabama  Great  South- 
ern Railroad  Company,  of  unlawfully  ruDOlog 
a  freight  train  on  that  zoad  on  Sunday. 

See  same  case  hetow,  90  Qa.  896. 

Tbe  facta  are  stated  in  tbe  opinion. 

arun.  Edward  Colston  and  Qeorgt 
S'Xfdiy.  Jr.,  for  plaintiff  in  error: 

This  statute  of  Georj^ia  is  repugnant  to  tbat 
clauee  of  the  Constitution  of  tbe  United  Slates 
which  provides  that  Congress  shall  have  power 
to  remilale  commerce  with  foreign  nations  and 
«mong  the  iCTend  states  and  with  the  Indian 
tribes. 

U.  8.  Const,  art.  1,  §  8,  1  8;  OtMont  v. 
Offdtn,  83  r.  8.  8  Wheat.  S8l  (6:  78):  Phila- 
■dttphit  S  2i.  M.  Co.  V,  Penntylvania  {"State 
J'-reisht  TagT)  63  U.  8.  15  Wall.  383  i2l:  146); 
Cook  w.  Paiit^tania,  97  U.  8.  ff74  (34:  1018); 
MobiU  Cnithf  t.  KimbaU,  103  U.  8.  697  (36: 
S39):  MeCullteA  t.  Maryland,  17  U.  8.  4 
Wheat.  424  (4:  60S). 

Transportation  over  lines  of  railroad  passing 
through  several  states  is  commerce  among 
«tates. 

Halt^.  DeCuir.  95  U.  S.  497(34:  651): IFo- 
i>a$h.  St.  L.  di  P.  R.  Co.  v.  lUinoit.  118  U.  S. 
■078(80:  348),  1  Inlera.  Com.  Rep.  81;  BrotOh 
T.  Bouvton.  114  U.  S.  680(29:  26U). 

Tbe  fltate  of  Georgia  has  no  right  to  adopt 
«oy  police  vegulatfon,  tbe  effect  of  which 
■woulu  be  to  obstruct  interstate  commerce. 

Hann^  <£  St.  J.  R.  Co.  v.  Hu$en,  95  U.  S. 
465(34:627):  nendtnon^.  Wiekham,  93  U.  S. 
£71,  272  (23:  548,  549):  AiMi'iM  Btte'by 
County  Tnzing  DM.  ISO  U.  8.  494  (90:  606),  1 
Inters.  Com.  Rep.  45;  Bowman  v.  Chicago  A  N. 
W.  R.  Co.  125  U.  S  497,  499  (81:  711.  712),  1 
Inters.  Com.  Rep.  82:1;  NorfoUt  A  W.  R.  Co. 
w.  Com.  88  Va.  95.  18  L.  R.  A.  107. 

Mr,  4,  M.  Terrell*  for  defendant  in  error: 

Section  4678  of  Ibe  Code  of  Georgia  when 
Applied  to  freight  trains  loaded  with  Toterstate 
freight  does  not  conflict  with  the  interstate 
«ommcrae  clause  of  the  Federal  Conatitu- 
tion. 

Section  4578  seeks  only  to  enforce  and  ren- 
tier etTeclive,  as  respects  tlie  runaiDgof  freigbt 
Iraios  oo  Sunday,  a  scbeme  of  internal  poHce 
universal  tbrouKbout  tbe  state  for  all  ladus- 
tiies  and  avocationa. 

It  aasuroea  that  the  running  of  these  trains 
on  Sunday  is  not  a  work  of  necessity:  and  in 
«xpress  terms  It  renders  tbe  siipenoteDdent,  or 
other  officer  having  control  of  the  running  of 
trains,  answerable  penally  for  any  raooiog 
which  may  be  done  on  that  day. 

Utnnington  t.  State,  9U  6a.  896,  4  Inters. 
Com.  Rep.  418. 

It  was  enacted  for  the  sole  purpose  of  pro- 
iDOting  tbe  mental,  moral,  and  physical  well 
being  of  the  people,  of  Georgia  by  providing 
<hat  they  sbould  obey  one  of  nature's  laws  and 
re«t  at  reguliir  intervals  from  labor.  This 
atatute,  as  construed  by  tbe  supreme  court  of 
Oeorgia,  is  nothing  more  that  a  police  regula- 
tion. 

It  Is  within  tbe  province  of  the  state  legls- 
16S  C.  8. 


lature  to  enact  Btindsy  laws,  and  such  laws  ara 
a  proper  exercise  of  the  police  powers  of  » 
state. 

moom  V.  RieJiardt,  2  0bio  St.  891;  Frdiek- 
ttein  r.  Mobile.  40  Ala.  725;  S/itnery.  State.  10 
Ark.  350;  Scale*  v.  State,  47  Ark.  416,  Warner 
V.  Smith,  8  Coon.  14;  Ovnn  v.  State.  89  Oa. 
841:  Langabier  v.  Fairhury,  P.  JT.  W.  R.  Co. 
64  III.  243,  Ifi  Am.  Bep.miVogletongv.  State. 
9  Iiid.  112;  Megmoan  v.  Com.  3  Met.  (Ey.)  8; 
State,  Walker,  v.  Judge  of  Section  "A/' etc.  89 
La.  Ann.  183;  State  v.  Ajit&i,  20  Mo.  214;  Lin- 
denmuUerv.  State,  88  Barb.  648,  31  How.  Pr. 
l^i' Society  farTititation,  etc.  v.  Com.,  Meyer, 
53  Pa.  126,  01  Am.  Dec.  139;  Nathvitte  v. 
Unek,  18  Lea,  400;  OaM  v.  Boueton,  20  Tex. 
88S;  Be  King,  M  F«d.  Rep.  905;  ports  An- 
drew, IB  Cal.  685;  Bt  parte  Burke,  69  Cal.  19; 
JSxparte  Eoeer.  60  Cb1.  20Si  State  v.  Baltimore 
AO.R.OO.  15  W.  Va.  868.  86  Am.  Rep.  80S; 
Cooley,  Const.  LIm.  5tb  ed.  786;  Tieaeman. 
Limitation  of  Police  Power,  179-188;  Cooley, 
Const.  Law,  816. 

This  statute  mar  Indirectly  affect  Interatato 
commerce,  but  It  Is  not  for  that  reason  a  regu- 
lation of  commerce  within  the  meaning  of  the 
Constitution. 

Philaddphia  A  B.  R,  Oo.  T.  Penntylwtnia 
("State  Taxon  Railway  Oro$$Reeeiptt^')9&V.S. 
15  Wall.  3tM  (21: 164):  Bvtcherif  Benet.  Amo.  v. 
Creteent  CityL.  8.L.  A  S  H.  Co.  ("Slaughter 
Hovie  Caeeh  88  U.  S.  16  Wall  86  (31:  894); 
Chicngo  A  N.  W.  R,  Co.  v.  Fuller,  84  U.  8. 17 
Wall.  580  (31:  710);  Smith  v.  Turner,  48  U.  8. 
7  How.  S»8  (IS:  703);  Stone  t.  Mietiatippi.  101 
U.  8.  814  (25:  1079):  Barbier  v.  Connolly,  118 
U.  S.  37  (38: 923);  New  Orleans  Gat  Light  Oo.r. 
Louitiana  Light  AS.  P.  A  Mfg.  Oo.  115  U.  8. 
650  (20: 516):  StoM  v.  Farmerf  Loan  A  T.  Co. 
{"Bailroad  Oommieiion  CW*)  116  U.  &  807 
(89:  636):  Morgan'e  L.  A  T.  R  A  8.  8.  Co.  r. 
Louisiana  Bd.  of  Health,  118  U.  3.  455  (80: 
287):  Fimmieh  v.  BnU,  130  U.  8.  317  (82:  696). 
3  Inters.  Com.  Rep.  407;  Louisville,  y.  0.  A 
T.  R.  Co.  v.J/twMipJ",  188  U.S. 687 (83:784), 
3  Inters.  Com.  Elep.  801;  Neu  Fork  v.  Miln. 
86  U.  8.  II  Pet.  103  (9:  648);  Smith  T.  AUk- 
bama.  134  U.  S.  465  (81:  508),  1  Inters.  Com. 
Rep.  804. ' 

The  Sunday  law  In  question  is  a  rule  pre- 
scribed by  the  legislature  for  the  management 
and  opernlioD  of  all  railroads  wUbln  tbe  slate 
of  Georgia  and  designed  to  protect  persons 
and  property  by  requiring  what  tbe  wisdom  of 
all  ages  has  declared  to  be  necessary  for  man's 
well-Deing— a  rest  from  labor  at  regular  inter- 
vals. 

Ifaihtille,  O.  A  St.  L.  B.  Oo.  T.  Alabama. 
138  U.  8.  96  (82:  852).  3  Inters.  Com.  Rep.  388; 
Sherlock  v.  Ailing,  98  0.  S.  99,  104  (23:  819. 
820):  Fieklen  v.  Shelby  County  Taxing  Diet. 
145  U.  8.  I  (36:  601).  4  Inters.  Com.  Rep.  79; 
Walling  v.  Michigan.  116  U.  8.  446  (29: 691); 
State  T.  BalHmon  AO.  B.O».UW.  Va.  783; 
AoTfolk  A  W.B.  09.  V.  Com.  88  Va.  95. 13  L. 
R.  A.  107. 

The  fact  tbat  Interstate  freight  is  Incident- 
ally  affected  to  the  extent  that  it  must  cease  to 
move  within  the  atate  of  Georgia  on  Sunday, 
to  the  end  tbnt  the  people  engaged  in  the  labor 
of  moving  such  freight  mar  rest,  is  not  uniea- 
sonabte.  The  same  cessatKm  from  labor  Is  ra- 
quired  of  all  people. 

1C7 


Digitized  by  Google 


ltOO-808  BUPRBltB  CODBT  OF 

Mr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error,  Heonington,  superio- 
tendent  of  traosportatioD  and  baTlng  cbarge  of 
the  f  relgbt  bustoess  of  tbe  Alabama  weat  Soutb- 
era  Railroad  Company,  was  Indicted  in  tbe  su- 
perior court  of  Dade  county,  Georgia,  for  tbe 
offense  of  baring,  on  tbe  loth  day  of  JMarcb, 
1891.— that  being  the  Sabbath  Day,— unlaw- 
fully ruD  a  freight  train  on  the  Alabama  Great 
Southern  Railroad  In  that  county. 

Tbe  eratute  under  which  tbe  prosecution 
was  instituted  Is  as  follows: 

"Sec.  457a  If  any  freight  train  shall  be  run 
on  any  railroad  in  this  state  on  tbe  Sabbatb 
Day  (known  as  Sunday),  tbe  superintendent  of 
transportation  of  such  railroad  company,  or 
the  officer  having  charge  of  the  business  of 
that  dcpartmeot  of  the  railroad,  sball  be  liable 
for  indictment  tat  a  misdemeanor  in  each 
county  through  which  such  train  shall  pass, 
and,  on  conviction,  shall  be  for  each  ofrense 
punished  as  prescribed  in  g  4310  of  this  Code. 
On  sncb  trial  it  shall  not  be  necessary  to  allege 
or  prove  the  names  of  any  of  the  employees  en- 
gaged on  such  traio,  but  the  simple  fact  of  the 
trwn  being  run,  Tbe  defendant  may  Justify 
himself  by  proof  that  such  employees  acted  in 
direct  rtolation  of  tbe  orders  and  rules  of  the 
defendant:  Ihrovided,  alwapt.  That  whenever 
any  train  on  any  railroad  to  this  stale,  having 
in  such  train  one  or  more  cars  loaded  with  live 
stock,  which  train  sball  be  delaved  beyond 
schedule  time,  sball  not  be  requlreo  to  lay  over 
on  tbe  line  of  road  or  route  durine  Sunday,  hut 
may  run  00  to  the  point  where.  By  due  course 
of  shipawnt  or  consignment,  the  next  stock 
pen  on  the  route  may  be,  where  tbe  said  ani- 
mals may  be  fed  and  watered,  according  to 
the  f  scilltfes  nsually  afforded  for  such  transpor- 
tation. And  it  shall  be  lawful  for  all  freight 
301]  trains  <hi  tbe  different  *railn>ads  In  this 
state,  running  over  said  roada  on  Saturday 
night,  to  run  through  to  destination:  Provided, 
Tbe  time  of  arrival,  according  to  tbe  schedule 
tj  which  the  trdn  or  trains  started  on  tbe 
trip,  aball  not  he  later  than  8  o'clock  on  Sun- 
day morninff."  Ga.  Code  1883. 

Section  4810,  referred  to  in  tbe  section  just 
quoted,  is  as  follows: 

"Accessories  after  the  fact,  except  where  it 
la  otherwise  ordered  in  tbia  Code,  shall  be  pun- 
ished by  a  fine  not  to  exceed  $1,000,  Imprison- 
ment not  to  exceed  six  months,  to  work  in 
the  chain  gang  00  the  public  works,  or  on 
such  other  works  as  the  county  authorities 
may  employ  the  chain  gang,  not  to  exceed 
twelve  months,  and  any  one  or  more  of  these 
punishments  may  be  ordered  in  the  discretion 
of  tbe  Judge:  Provided,  That  nothing  herein 
contained  shall  authorize  the  giving  ibe  control 
of  convicts  to  private  persons,  or  their  em- 
ployment by  the  county  authorities  in  such 
mechanical  pursuits  as  will  bring  the  products 
of  their  labor  into  competition  with  the  pro- 
ducts of  free  labor."   Oa.  Code  1883. 

The  defendant  pleaded  not  guil^.  He  also 
pleaded  specially  certain  facts  which,  he 
averred,  showed  that  the  statute  of  Georgia,  as 
applied  to  this  case,  was  in  conflict  with  the 
provision  of  the  Constitution  of  tbe  United 
States,  giving  Congress  power  to  regulate 
commerce  among  the  statM. 
168 


THB  UniTBD  &rATK&  COT.  TbO^ 

At  the  trial  the  defendant  admitted  that  b» 
was  superintendent  of  transportation  of  tbe 
Alabama  Great  Southern  Railroad,  the  prop- 
erty of  the  Alabama  Great  Southern  Railroad 
Company,  a  corporation  of  Alabama;  that  the 
tine  of  that  railroad  began  at  the  city  of  Cbat> 
fanooga,  Tennessee,  extended  9  miles  throagh 
that  state,  wbec  it  entered  tbe  county  of  Dade, 
Gteorgia,  and  ran  through  that  county  and 
over  the  line  of  road  constructed  and  operated 
originally  by  the  Wills  Vallev  Railroad  Com- 
pany Into  Alabama;  thence  tnrough  Alabama 
246  miles,  and  into  Mississippi,  to  tbe  city  of 
Meridian,  where  it  connected  with  other 
roads;  that  said  company  was  acting  as  a 
common  carrier  of  passengers  and  freight 
along  its  line,  using  engines  and  cars  propelled 
by  steam;  that  on  tbe  day  mentioned  in  tbe  in- 
dictment *tbe  company,  by  Its  supcrln-  [302 
tendent  of  transportation,  the  defendant,  ran 
over  Its  line  of  road  from  Chattanooga,  Tennea- 
see,  through  Georgia  and  Alabama  to  Meridian. 
Mississippi,  a  train  of  cars  laden  with  freight 
for  points  beyond  the  limits  of  Georgia,  the 
train  having  been  loaded  in  Tennessee  with 
freight  destined  for  points  outside  and  beyond 
tbe  limits  of  Georgia. 

The  defendant  contended  that  the  statute,  if 
applied  to  these  facu,  was  repugunot  to  tbe 
Constitution  of  tbe  United  States.  Tbls  con- 
tention was  overruled  and  tbe  Jury  were  in- 
structed that,  under  the  facts  admitted,  tbe 
defendant  was  guil^.  The  iun'  accordingly 
found  him  guilty  as  charged  in  the  Indict 
ment. 

The  case  was  taken  to  the  supreme  court  of 
Georgia,  and  it  was  assigned  for  error  that  the 
trial  court  refused  In  adjudge  S  4578  of  tb» 
Codeof  Georgia,  wbeo  applied  to  tbe  admitted 
facts,  to  be  repugnant  to  the  commerce  clause 
of  the  Constitution. 

Tbe  supreme  court  of  Georgia  held  tbe  stat- 
ute under  which  tbe  prosecution  was  insti* 
tuted  to  be  a  regulation  of  internal  police  and 
not  a  regulation  of  cxtmmerce;  that  It  wns  not 
in  conflict  with  the  Constitution  of  the  United 
States  even  as  to  freight  trains  pa!)sini;  through 
the  state  from  and  to  adjacent  t^laiea,  and 
laden  exclusively  with  freight  received  on 
board  before  the  trains  entered  Georgia,  and 
consigned  to  points  beyond  its  limits. 

As  the  Judgment  of  the  supreme  court  of 
Georgia  denied  to  the  defendant  a  right  or  im- 
munity specially  set  up  and  claimed  by  him 
under  tbe  Constitution  of  the  United  States, 
no  question  Is  or  can  be  made  as  to  tbe  juris- 
diction of  this  court  to  review  that  judgment. 

If  the  statute  in  question  forbidding  tbe  run* 
ning  in  Georgia  of  railroad  freight  trains  on  the 
Sabbath  Day  had  been  expressly  limited  t» 
trains  laden  with  domestic  freight.  It  could  not 
bs  regarded  otherwise  than  as  an  ordinanr  po- 
lice regulation  established  by  tbe  state  under  it* 
general  power  to  protect  toe  health  and  mor- 
ale, and  to  promote  the  welfare,  of  its  people. 

•From  tbeearlleat  period  in  tbe  history  C303 
of  Georgia  It  has  been  tbe  policy  of  that  Btate,a» 
It  was  tbe  policy  of  many  of  tbe  original 
states,  to  probibit  all  persons,  under  penaTtlea, 
from  using  the  Sabbath  as  a  day  for  labor  and 
for  pursuing  their  ordinary  callinga.  By  an 
act  of  (be  colonial  legislature  of  Georgia,  ap- 
proved March  4, 1769,  It  was  provided:  "No 
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tndesoiia,  utlflcer.  workman,  laborer,  or 
other  penon  whatBoever  aball  do  or  ezerdie 
any  vorldlv  labor,  buaiocss,  or  work  of  their 
ordloary  caJliaga,  upon  the  Lord'a  Day.  or  any 
part  thereof  (worki  of  Deceadty  or  cbarily 
only  excepted),  and  that  every  person  beiox 
of  tbe  afce  of  fifteen  yeara  or  upwards,  offena- 
iqg  in  tbe  premises,  sball,  for  every  such 
oflenae,  forfeit  the  sum  of  10  shillinga  And 
that  no  person  or  personi  whatsoever  shall 
publicly  cry,  show  forth,  or  expose  to  sale, 
any  wares,  merchandise,  fruit,  herbs,  goods,  or 
chattels  whatsoever  upon  the  Lord's  Day,  or 
any  part  thereof,  upon  pain  that  erery  person 
to  offending  sball  forfeit  tbe  same  goods  so 
cried  or  showed  forth,  or  exposed  to  sale,  or 
pay  30  sblllings."  9  Cobb's  New  Dig.  Laws 
Oa.  85S.  This  act  is  siibsiantiaUy  preserved 
<□  §  4579  of  the  Code  of  Qcoreia.  And  by  an 
act  approved  February  11,  1860,  It  was  pro- 
vided: "Thst  from  and  after  the  first  day  of 
March  next  it  shall  not  be  lawful  for  any  com- 
psny  or  ladlvidual  to  run  any  freight  train  or 
any  car  carrying  freight  upon  any  railroad 
now  exlsliDg,  or  that  may  hereafter  be  made, 
In  this  Slate,  on  the  Sabbetb  Day:  and  any 
conductor  or  other  person  so  running  or  asslst- 
ior  in  running  any  train  or  car  carrying 
frdgbt  on  .the  Sabbath  Day  shall  each  be 

Siliiy  of  a  misdemeanOT,  and  on  conviction 
ereof  aball  be  fined  in  a  sum  not  exceeding 
$S00."  1  Cobb'sNew  Dig.  LawaOa.  809.  Tfaft 
act  was  amended  by  subsiltutiog  "superin- 
tendent of  tran^rtatlon"  for  "conductor," 
and  in  other  particulars,  not  important  to  be 
meniioDed,  and  as  amended  It  constitutes 
g  4578  of  the  Criminal  Code,  under  tbe  heading 
of  "Offenses  aeainat  Public  Morality,  Health, 
Police."  etc.  Ga.  Code  1882. 
In  what  light  ia  tbe  statute  of  Qeorgia  to  be  re- 

Sirded?  The  well-settled  rule  is  that  if  a  statute 
04]  purporting  to  have  *t)een  enacted  to  pro- 
tect the  public  health,  the  public  morals,' or  the 
public  safety  has  no  real  or  substantial  relation 
to  those  objects,  or  is  a  palpable  invasion  of 
rights  secured  by  the  ftrndamental  law.  It  la 
the  duty  of  the  courts  to  so  adjudge  and  there- 
by give  effect  to  the  Constitution.  Mvgler  v. 
Ka7i$at,  128  U.  S.  628,  661  [81:  SOS];  Jfinns- 
tota  V.  Barber,  186  U.  6.  818, 820  [84:  4B5,  468. 
8  Inters.  Com.  Rep.  1851. 

In  our  opinion  there  Is  nothing  In  the  lefrls- 
lation  In  question  which  suggests  that  It  was 
enacted  with  the  purpose  to  regulate  Interstate 
commerce,  or  with  any  other  purpose  than  to 
prescribe  a  rule  of  civil  duty  for  all  who,  on 
tbe  Sabbath  Day,  are  within  the  territorial  ju- 
risdiction of  the  stale.  It  is  none  tbe  less  a 
civil  regulation  because  the  day  on  which  tbe 
running  of  freight  trains  Is  prohibited  is  kept 
by  many  under  a  sense  of  religious  duty.  The 
legislature  havhig,  aa  will  not  be  disputed, 
power  to  enact  laws  to  promote  tbeorder  and 
to  fecure  the  comfort.  oappinesB,  and  health 
of  the  people,  it  was  within  its  discretion  to  fix 
tbe  day  when  all  labor,  wlihln  tbe  limits  of 
tbe  state,  works  of  necessity  and  charity  ex- 
cepted, should  cease.  It  la  not  for  the  judici- 
ary to  say  that  tbe  wrong  day  was  fixed,  much 
leaa  that  the  legislature  erred  lAen  It  assumed 
that  the  best  intereata  of  all  required  that  one 
day  In  seven  should  be  kept  for  the  purposea 
of  rest  from  ordinary  labor.  The  fundamfln- 
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tal  law  of  the  state  commlUed  these  matten  t» 
the  determination  of  the  legl^tare.  If  tb» 
law-making  power  erra  In  such  matters,  lis  re- 

spooslbilty  is  to  tbe  electors,  and  not  to  the  Ju- 
dicial branch  of  the  government.  The  whole- 
theory  of  our  government,  Federal  and  state, 
la  hostile  to  tbe  idea  that  questions  of  legisla- 
tive authoiltT  may  depend  npmi  expediency, 
or  upon  opinions  of  judges  as  to  tbe  wisdom, 
or  want  of  wisdom  in  the  enactment  of  laws 
under  powera  clearly  conferred  upon  the  legis- 
lature. Tbe  legislature  of  Georgia  no  doubt  act- 
ed upon  the  view  rbatthe  keepingof  one  day  In 
seven  for  rest  and  relaxation  was  "of  admira- 
ble service  to  a  state,  considered  merely  as  & 
clrll  Institution."  4  BI.  Cool  *68.  The  sam* 
view  waa  expreaaed  by  Mr.  Justice  lield  In  .Sr 
parU  Newman,  0  Gal.  603.  620,  629.  when,  re- 
ferring to  a  statute  of  California  relating  to  the 
*SabbathDay,hesaid:  "Its  requiremeot[30& 
ia  a  cessation  of  labor.  In  its  enactment,  the 
legislature  baa  given  tbe  aanctlon  of  law  to  a- 
rule  of  conduct  which  tbecntlre  dvllbed  world 
recognizes  as  essential  to  tbe  physical  and  moral 
well-being  of  society.  Upon  no  subject  la- 
there  such  a  concurrence  of  opinion,  among 
philosophers,  moralists,  and  statesmen  of  aU 
nations,  as  on  the  necessity  of  periodical  cessa- 
tion of  labor.  One  day  m  seven  Is  the  rule, 
founded  In  experience  and  analained  by  science. 
.  .  .  The  profalbltloo  of  aecular  business  on. 
Sunday  ia  advocated  on  the  ground  that  by  it 
tbe  general  welfare  ia  advanced,  labor  pro- 
tected, and  the  moral  and  physical  well-belng- 
of  society  is  promoted." 

So,  In  moom  v  RiehardM,  2  Ohio  St.  887, 803, 
Judge  Tburman,  delivering  the  unanimous 
judsment  of  the  supreme  court  of  Ohio,  said: 
"We  are,then,  torqcard  the  statute  under  con- 
sideration aa  a  mere  munlelpal  or  polfce  regu- 
lation, whose  validity  is  neither  strengthened 
nor  weakened  by  the  fact  that  the  day  of  rest 
it  enjoins  Is  the  Sabbath  Day.  Wisdom  re- 
quires that  men  should  refrain  from  labor  at 
least  one  day  In  seven,  and  the  advantages  of 
having  the  day  of  rest  fixed,  and  so  fixed  as  to- 
happen  at  regularly  recurring  intervals,  are  too- 
obvious  to  be  overlooked.  It  waswitbin  tho 
constitutional  competency  of  tbe  general  assem- 
bly to  require  tbe  cessation  of  labor,  and  to- 
name  tbe  day  of  rest." 

To  the  same  general  effect  are  many  cases: 
5pecA(  v. CfWi.  8 Pa.  812. 832  [49 Am.  Dec.  618]t 
Com,  v.  Hat,  132  Mass.  40,  42;  Froliekatein  t. 
mobile,  40  Ala.  725;  Exparte  Andrew*,  18  Cal 
078,  in  which  the  dissenting  opinion  of  Mr. 
Justice  Field  in  Bx  parte  Ifevman,  0  Cal. 
602,  was  approved;  State  v.  Baltimore  A  0,  R. 
C5j.24W.Va.  783:  Stea/a  v.  S<ote,  47  Ark  470, 
482  [68  Am.  Rep.  768]:  State  v.  Ambe,  20  Mo. 
214;  Nath^aU  v.  Unek,  12  Lea.  499,  615. 

Tbe  same  ivlnciplea  were  announced  by  the- 
supreme  court  of  Georgia  In  the  present  case.  * 
As  the  contention  Is  that  that  court  erred  in 
Dot  adjudging  the  statute  in  question  to  bfr 
unconstituiional,  it  Is  appropriate  that  tbe 
grounds  upon  which  it  proceeded  should  fully 
appear  In  tbia  opinion.  That  court,  speaking 
Chief  Justice  Bleckley,  said:  "There  can  be  no- 
"well-founded  doubt  of  Ita  being  a  police[306- 
regulation.  considering  it  merely  as  ordaining 
tbe  cessation  of  ordinary  labor  and  buslnesfr 
during  one  day  in  every  week;  for  the  frequent 
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«Dd  total  nupeiiBton  of  the  toils,  caret  and 
•train  of  nlna  or  mnscle  focldeot  to  pursuing 
an  occapatiOD  or  commoD  employmeDt,  Is 
beo^dal  to  every  Individual,  and  iDcldeDtallj 
to  the  community  at  large,  the  gcoeral  public. 
Leiaure  la  no  less  essential  than  labor  to  tbe 
-vell-betug  of  man.  Short  intervala  of  leisure 
at  stated  periods  reduce  vear  and  tear,  pro- 
mote health,  faror  cleanllnesB.  encourage  aodal 
intercourae.  afford  opportunity  for  introspec- 
tion, and  tend  in  a  bigb  degree  to  expand  tbe 
tbougbts  and  sympathies  of  people,  enlarge 
tbelr  information,  and  elevate  tbeir  morus. 
They  learn  how  to  be,  and  come  to  realize  that 
being  is  quite  as  important  aa  doing.  With- 
out frequent  leisure,  the  process  of  forming 
character  could  only  be  begun;  It  couid  never 
advance  or  be  completed:  people  would  be 
•mera  machlnea  of  labor  or  business. — nothing 
more.  If  a  law  which.  In  easentlal  reapects, 
betters  for  all  tbe  people  the  conditions,  sani- 
tary, social,  and  individual,  under  which  their 
dafly  life  is  carried  on.  and  which  contributes 
to  insure  for  each,  even  against  bis  own  will, 
his  mlDimum  allowance  of  leiaure.  cannot  be 
-vigbtfully  daiaed  as  a  police  regulatJoo,  It 
would  be  difficult  to  imagine  any  law  that 

COQld." 

That  court  further  said:  "With  respect  to 
^be  selection  of  the  particular  day  in  each  week 
which  has  been  set  apart  by  our  statute  as  tbe 
test  day  of  the  people,  religious  views  and  feel- 
inga  may  have  had  a  controlling  influence. 
wk  douDt  not  that  they  did  have;  and  It  is 
probable  that  the  same  views  and  feelings  bad 
'«  very  powerful  Influence  in  dictating  tbe  pol- 
icy of  setting  apart  any  day  whatever  as  a  day 
of  enforced  rest.  But  neither  of  these  consid- 
«ratlon8  is  destructive  of  the  police  nsture  and 
character  of  the  statute.  If  good  and  auffl- 
«iem  police  reasons  underlie  it,  and  aobstantial 
police  purpoaes  are  involved  in  Its  provisions, 
these  reasons  and  purposes  constitute  Its  civil 
and  legal  justification,  whether  th^  were  or 
'not  the  direct  and  immediate  motives  which 
Induced  its  passage,  and  have  for  so  long  a 
-307]  *time  kept  it  in  force.  Courts  are  not 
concerned  with  the  mere  belleb  and  sentiments 
•of  legislators,  or  with  tbe  motivea  which  Influ- 
ence them  In  enacting  laws  which  are  within 
legislative  competency.  That  which  is  prop- 
erly made  a  civil  duty  by  statute  Is  none  the 
leas  so  because  it  Is  also  a  real  or  supposed  re- 
ligious obligation;  nor  Is  tbe  statute  vitiated, 
or  in  any  wise  weakened,  by  tbe  chance,  or 
even  the  certainty,  that  in  passing  it  the  legis- 
lative mhid  was  swayed  by  the  religious  rather 
than  by  the  civil  aspect  of  the  measure. 
Doubtless  it  Is  a  religious  duty  to  pay  debts, 
but  no  one  supposes  that  this  Is  any  obstacle  to 
its  being  ezact«l  aa  a  civil  duty.  With  few  ex- 
ceptions, Uie  same  may  be  said  of  the  whole 
catalogue  of  duties  speciBed  in  the  Ten  Com- 
mahdmenta.  Tboae  of  them  which  are  purely 
and  exclusively  religious  in  their  nature  cannot 
be  made  civil  duties,  but  all  the  rest  of  them 
may  be,  in  so  far  as  tbey  Involve  conduct  as 
distinguished  from  mero  operations  of  mind 
or  statps  of  tbe  affections.  Opinions  may  dif- 
fer, and  tbey  really  do  differ,  as  to  whether 
abatatning  from  labor  on  Sunday  Is  a  religious 
duly;  but  whether  it  is  or  is  not.  it  is  certain 
that  the  legislature  of  Georgia  has  prescribed 
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it  as  a  dvll  duty.  The  atatate  can  fairly  and 
rationally  be  treated  at  a  Iwitimate  police  reg- 
ulation, and  thna  treated  it  Is  a  valid  law. 
There  is  a  wide  difference  between  keeping  a 
day  holy  as  a  religious  otnervaDce,  and  merely 
forbeanogto  labor  on  that  day  In  one's  oidl- 
nary  vocation  or  busioeM  purauit."  Henning' 
ten  V.  8taU,  »0  Oa.  896.  897-399  [4  lotera. 
Com.  Rep.  418]. 

Aasomlng.  then,  that  both  upon  principle 
and  authority  tbe  statute  of  Georgia  is,  in  every 
substantial  sense,  a  police  regulation  established 
under  the  general  authority  possessed  by  the 
legislature  to  provide,  by  laws,  for  the  well- 
being  of  tbe  [KOple,  we  proceed  to  consider 
whether  It  is  in  conflict  with  the  CoDStltation 
of  the  Untied  States. 

The  defendant  cmtenda  that  tbe  running  on 
tbe  Sabbath  Day  of  nilroad  cars  Inden  with 
interstate  freight  is  committed  exclusively  to 
tbe  control  and  supervision  of  tbe  nnlioniil  cov 
eroment;  and  that,  although  Congrrs.-)  has  not 
taken  any  affirmative  action  upon  tbe  subject, 
state  legislation  ^interrupting,  even  fora[a08 
limited  time  only,  interstate  commerce,  what- 
ever may  be  its  object  and  however  etseatlal 
such  legislation  may  be  for  the  comfort,  peao^ 
and  safety  of  the  people  of  the  state,  is  a  regu- 
lation of  interstate  commerce  forbidden  by  the 
Coostitutiou  of  tbe  United  States.  Is  this  view 
of  the  Constitution  and  of  the  relations  between 
tbe  state  and  tbe  general  government  suataiced 
by  the  former  decisions  of  this  court?  la  tbe 
aidmltted  general  power  of  a  Mate  (o  provide 

legislation  for  the  health,  tbe  morals,  and 
the  general  welfare  of  Its  people,  so  fettered 
that  it  may  not  enact  any  law  whatever  that 
relates  to  or  affects  in  any  degree  tbe  conduct 
of  commerce  among  the  states?  If  tbe  people 
of  a  stale  deem  It  necessary  to  their  peace, 
comfort,  and  happiness,  to  say  nothing  of  tbe 
public  health  and  the  public  morals,  that  one 
day  In  each  week  be  set  apart  by  law  as  a  day 
when  business  of  all  kinds  carried  on  within 
the  limits  of  thai  state  shall  cease,  whereby  all 
persons  of  every  race  and  condition  in  life 
may  have  an  opportunity  to  enjoy  absolute  rest 
and  quiet,  la  that  result,  so  far  as  interstate 
freight  traffic  Is  concerned,  attainable  only 
through  an  affirmative  act  of  Congress  giving 
its  assent  lb  such  legislation? 

The  argument  in  behalf  of  tbe  defendants 
rests  upon  the  erroneous  assumption  that  the 
statute  of  Georgia  la  such  a  regulation  of  inter- 
state commerce  as  is  forbidden  by  the  Consti- 
tution, without  reference  to  affirmative  action 
by  Congress,  and  not  merely  a  statute  enacted 
hv  the  state  under  Its  police  power,  and  which, 
although  in  some  degree  affecting  iotcrstnte 
commerce,  does  not  go  beyond  the  necessities 
of  tbe  case,  and  therefore  Is  valid,  atleast  until 
Congress  interferes. 

The  distinction  here  suggested  is  not  new  In 
our  jurisprudence.  It  baa  been  often  recog- 
nized and  enforced  by  this  court  In  QibbonB 
V.  Oo^n,  22  U.  S.  9  Wheat.  1.  SOS.  SIO  [6:  28, 
71,  78],  this  court  recognized  the  possession  by 
each  state  of  a  general  power  of  legislation, 
that  "embraces  everything  within  the  territory 
of  a  state,  not  surrendered  to  tbe  general  gov- 
ernment; all  which  can  be  most  advantageoudy 
exerdaed  by  tbdstatea  themselves."  Inspection 
kwB,  although  having,  as  the  court  said  In  that 
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•case,  "a  remote  aod  coDsiderable  influence  on 
4}Otf] "commerce,"  areyet  wllbio  the  authority 
-of  tbe  slates  to  enact,  because  no  direct,  general 
power  over  tbeobjectsof  sucb  laws  was  granted 
10  CoDgreu.  So,  also,  quarantine  lavs  of  every 
■description,  if  tliey  bave  real  relation  to  tbe 
-objects  named  in  tbem,  are  to  be  referred  to 
tbe  power  whicb  tbe  states  bare  to  make  pro- 
vision for  tbe  bealtb  and  safety  of  their  people. 
But  neltber  iospection,  qaarantine,  nor  bealtb 
laws  enacted  by  a  state  bare  been  adjudged 
void,  by  force  alooe  of  tbe  Constitution  and  in 
4be  absence  of  congressional  legtslatloOt  simply 
because  tb^  remotely,  or  even  directly,  af- 
fected or  temporarily  suspended  commerce 
-among  the  slates  and  with  foreign  nations. 
Of  course.  If  tbe  Inspection,  qtiarantioe,  or 
licaltli  laws  of  a  state,  passed  under  its  reserved 
pof^cr  lo  provide  for  tbe  health,  comfort,  aod 
•safely  of  lU  people,  come  into  coDfllct  with 
^•n  act  of  Congreas  passed  under  its  power  to 
repulsie  Interstate  and  foreign  cominetce,  such 
local  reculsttuos  to  the  extent  of  tbe  conflict 
must  give  way  in  order  that  the  supreme  law 
-of  tbe  land— an  act  of  Congress  passed  In  pur- 
■suance  of  the  Constitution — may  bare  uoob- 
retructed  operation.   Ttie  possibility  of  conflict 
between  state  and  national  enactments,  eadi 
•«o  be  referred  to  tbe  undoubted  powers  of  the 
fltate  and  the  nation, rcspectlTely,  wasnotover- 
looked  in  Otiboru  t.  Ofivfen  snil  Chief  Justice 
Slarsliall  said:   "The  framersof  ourCoostitu- 
tioD  (oiessw  this  state  of  things,  and  provided 
for  U  by  declaring  the  supremacy  not  only  of 
U»v}f  but  nf  tbe  laws  made  in  pursuance  of  it. 
Tbe  nullity  of  any  act  inconsistent  with  tbe 
Cnnatitulion  Is  produced  by  tbe  declaration 
that  the  Constitution  Is  tbe  supreme  law.  The 
appropriate  application  of  that  part  of  the 
clause  which  confers  tbe  same  supremacy  on 
Isws  and  treaties  Is  to  such  acts  of  tbe  state 
lefrif-latures  as  do  not  transcend  these  powers, 
but  tfaoiigb  enacted  in  tbe  execution  of  acknow* 
ledged  stHte  powers,  interfere  With  or  sre  con- 
'ttary  to  tbe  laws  of  Congress,  msde  in  pur- 
'Snance  of  the' Constitution,  or  some  treaty 
made  under  the  auihority  of  the  Uhiti-d  States. 
In  every  such  case  the  act  of  Congress  or  the 
treaty  is  supreme;  and  tbe  law  of  tbe  state, 
tboQgh  enacted  Id  the  exercise  of  powen  not 
'GontTOverted.  must  yield  to  It." 
310]  *TbMe  principles  are  illustrated  in  nu- 
merous decisions  of  this  court,  to  some  of 
which  It  is  proper  lo  refer. 

In  WtUon  T.  Blark  lltrd  Creek  Marth  Co.  27 
U.  S.  2  Pet.  246,  261,  252  (  7:  412,  414],  it  ap- 
peared that  that  company  claimed  tbe  right, 
under  a  statute  of  Delawarv,  to  place  a  dam 
across  a  navigable  creek,  up  wbicb  tbe  tide 
-flowed  for  some  distance,  and  thereby  abridge 
tbe  rights  of  those  accustomed  to  use  the 
stream.  Thiscourt.  after  observing  that  tbe 
construction  of  tbe  dam  would  enhance 
tbe  value  of  tbe  adjoiolDg  land  and  probably 
Improve  tbe  health  of  the  inhabitants,  aod  that 
•ucb  an  abridsment  of  private  rights,  unless  It 
■came  In  conflict  with  the  Constitution  or  a  law 
of  the  United  States,  was  an  affair  between  the 
government  of  Delaware  aod  Its  citizeoa,  of 
wbicb  this  court  could  not  take  cognizance, 
■aid:  "The  counsel  for  plaintiffs  in  error 
'insist  ibst  it  comes  in  conflict  with  tbe  power 
of  the  United  States  'to  regulate  commerce 
ICS  c.s. 


with  foreiKo  nations  and  among  tbe  several 
states.'  If  Congress  had  passed  sny  act  which 
bore  upon  tbe  case,— any  act  in  execution  of  tbe 
power  to  regulate  commerce,  tbe  object  of 
which  was  to  control  state  legislation  over 
those  small  navigable  creeks  Into  which  the 
tide  flows,  and  which  abound  throughout  the 
lower  country  of  the  middle  and  'southern 
states, — we  sbould  feel  not  much  difliculty  In 
saying  that  a  state  law  coming  in  conflict  with 
such  act  would  be  void.  But  Congress  bss 
passed  no  such  act.  Tbe  repugnancy  of  the 
law  of  Delaware  to  the  Constitution  is  placed 
entirely  on  itsrepugnaocrtothe  power  to  regu- 
late commerce  with  foreign  nations  aud  among 
the  several  slates;  a  power  which  has  not  been 
so  exercised  as  to  affect  the  question.  We  do 
not  think  that  tbe  act  empowering  the  Black 
Bird  Creek  Marsh  Company  to  place  a  dam 
across  Uie  creek  can,  under  til  the  circum- 
stances of  tbe  case,  be  cou^dered  as  repugnant 
to  the  power  to  regulate  commerce  in  its  dor- 
mant state,  or  as  being  la  conflict  with  any 
law  passed  on  tbe  subject."  Kotwlthstanding 
that  case  has  been  sometimes  criticised,  its 
authority  bas  never  been  questioned  In  this 
court.  On  tbe  contrarr.  It  was  declared  in 
7\wnilv.  Turek,  96  U.  8.  45»,  468  [24:  526. 
S36],  that  it  had  never  been  overruled,  but  had 
always  been  sustained. 

*In  QUman  v.  Philadelphia.  70  U.  8. 8  [3 1 1 
Wall.  718,  739  [18:06,lti0],  thequestioo  was  as 
to  tbe  validity  of  an  act  of  tbe  legislature  of 
PenDsylvania  authorizing  the  construction  of 
A  bridge  over  the  Schuylkill,  "an  aocient 
river  and  common  biriiway  of  tbe  state."  It 
appeared  that  tbe  bridge.  If  oooslructed,  would 
prevent  the  passage  up  the  river  of  vessels 
having  masts,  interfere  with  commerce,  and 
materUlly  injure  tbe  value  of  certain  wharf 
and  dock  property  on  tbe  river.  Congress  bad 
not  passed  any  act  on  the  subject,  but  tbe  con- 
tention vraa  Uiat  such  ao  Interference  with 
commerce  on  a  public  navigable  water  was 
inconsistent  with  tbe  Constitution  of  the  United 
States.  The  court  said:  "  It  must  not  be  for- 
gotten that  bridges,  whicb  are  connecting  parts 
of  turnpikes,  streets,  and  railroads,  are  means 
of  commercial  transportation,  as  well  as  navi- 
gable waters,  and  that  tbe  commerce  which 
passes  over  a  bridge  may  be  much  greater 
than  would  ever  be  transported  on  the  water  It 
obslructs.  It  is  for  tbe  municipal  power  to 
weigh  the  considerations  whicli  belong  to  tbe 
subject,  and  to  decide  which  shall  be  preferred, 
and  how  far  either  shall  be  made  subservient 
to  the  other.  Tbe  states  have  always  exercised 
this  power,  and  from  tbe  nature  aod  objccisof 
tbe  two  ^sterns  of  government  ibey  must  al- 
ways continue  to  exercise  It,  subject,  however, 
in  all  cases  to  tbe  paramount  authority  of  Con- 
gress, whenever  tbe  power  of  tbe  states  shall 
be  exerted  within  the  sphere  of  Ihu  commercial 
power  which  belongs  to  the  nation." 

In  Cootepv.  lioardof  Wardentof  Philadelphia, 
68  U.  S.  12  How.  m,  820  [18: 996, 100^],  it  was 
adjudged  that  tbe  mere  grant  to  Congress  of 
the  power  to  regulate  commerce  did  not  deprive 
tbe  states  of  power  to  reflate  pilots  oo  tbe 
public  navigable  waters  of  tbe  United  States. 

In  Tht  Jama  Oray  v.  The  John  Fraaer,  R2 
U.  8.  21  How.  184.  187  [16:  106.  108],  the 
court  held  to  be  vaUd  two  ordinances  of  the 
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dtyof  Charleston,  ose  pzovIdlDg  that  do  vessel 
should  be  in  Uie  harbor  of  that  cttj  for  more  than 
tweoty-four  houra,  and  tofllctlog  cerlaiD  pen- 
dties  for  every  disobedieDce  of  the  ordloaDce; 
tbe  other  requirlog  all  vessels  anchored  In  the 
barhor  to  keep  a  light  burning  on  board  from 
3 1 2]*dark  until  day  light,8iispeDded  eonspicU' 
ously  admidshipa,  SO  feet  high  from  tbe  aeek. 
The  conxt  said:  "Tbe  power  of  the  cftvaulborl- 
ties  to  pass  aod  enforce  these  two  ordinances  Is 
disputed  by  tfae*libelant9.  But  regulations  of 
this  Idnd  are  necessary  aod  iudtapensable  In 
every  commercial  port  for  tbe  convenleocc  and 
safety  of  commerce.  And  the  local  auibbiities 
luve  a  right  to  prescribe  at  what  wharf  a  ves 
ael  may  ne  ana  bow  long  she  may  remain 
there;  where  she  may  unload  or  take  on  board 
particular  cargoes;  where  she  may  anchor  io 
the  harbor  and  for  what  time;  and  what  de- 
scription of  li^t  she  shall  display  at  night  to 
warn  tbe  passing  vessels  of  her  posittoo,  and 
that  she  is  at  anchor  and  not  under  Bail.  They 
are  like  to  the  local  usages  of  oavigatlon  In  differ- 
ent ports,  and  every  vessel,  from  whatever 
part  of  the  world  she  may  come,  Is  bound  to 
take  Dotlco  of  them  and  conform  to  them. 
And  there  is  nothing  in  the  regnlatloos  referred 
to  in  tbe  port  of  Charleston  which  Is  in  conflict 
with  any  law  of  Congress  regulating  com- 
merce, or  with  the  general  admiralty  Jurisdic- 
tion conferred  on  tbe  courts  of  tbe  United 
Sutes." 

In  Chicago  AN.  W.S.  Off.  t.  Fuller.  84  U. 
a  17  Wall.  660.  567,  670  [21:  710.  718,  714], 
'  Uie  question  was  as  to  tbe  validity  of  a  statute 
of  Iowa  requiring  ibat  each  railroad  company 
should.  In  the  month  of  September  annually, 
fix  its  rates  for  tbe  transportation  of  passengers 
and  of  fr^lghtsof  difterent  kinds;  that  it  should 
put  up  a  printed  copy  of  such  rates  at  all  its 
statioas  aod  depots,  and  cause  a  copy  to 
remain  posted  during  the  jrear;  and  that  a 
failure  to  fulfil  these  requirements,  or  the 
charging  of  a  higher  rate  than  was  posted, 
should  subject  tbe  oSeodlng  company  to  the 
payment  of  tbe  penalty  prescribed.  The  court 
said:  "In  all  other  resp^cia  there  Is  no  Inter- 
fereooe.  No  other  cooslralnt  is  Imposed.  Ex- 
cept in  these  panienlars  the  company  may 
exercise  all  its  faculties  as  it  shall  deem  proper. 
No  discrimination  Is  made  between  local  and 
interstate  freights,  and  no  attempt  is  made  to 
control  tbe  rates  that  may  be  cnarged.  It  is 
only  required  that  the  rates  shall  be  fixed, 
made  public  and  honestly  adhered  to.  In  this 
there  is  nothing  nnreaaonable  or  onerous.  The 
public  welfare  Is  promoted  witboat  wrong  or 
injury  to  the  company.  Tbe  statute  was  doubt- 
3 13]  less  •deemed  to  be  called  for  by  the  Inier- 
esis  01  tbe  community  to  be  affected  by  it,  and 
rests  upon  a  solid  foundation  of  reason  and 
Justice.  It  is  not,  In  the  sense  of  the  Constitu- 
tion, in  aoy  wise  a  regulation  of  commerce." 
Again:  "If  the  requirements  of  the  statute 
here  in  question  were,  as  contended  by  tbe 
counsel  by  tbe  plaintiff  In  error,  regtilationt  of 
9omtneree,  the  question  would  arise  whether, 
regarded  In  the  light  of  the  authorities  referred 
to,  aod  of  reason  and  principle,  they  are  not 
regolatioos  of  such  a  character  as  to  be  valid 
until  superseded  by  tbe  paramount  action  of 
Congress.  But,  ai  we  are  nnanimonsly  of  tbe 
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opinion  tb^  they  are  merely  polioe  regulations,, 
it  is  uonecesaary  to  pursue  tM  subject." 

In  mtnnOal  A  St.  J.  R  Ch.  v.  Utmn,  95  U. 
S.  465,  470-478  [34:  537,  62»-581j,  the  court,, 
while  holdiog  to  be  invalid  under  the  Coosti- 
tion  of  the  United  States  a  statute  of  Miss6url,. 
which  met  at  the  bordeia  of  tbe  state  a  Urge- 
aod  common  subject  of  commerce,  and  pro- 
hibited its  crossing  tbe  line  daring  two  thirds 
of  each  Tear,  except  subject  to  onetcm  condi- 
tions, whtcb  obstructed  interstate  commerce,^ 
and  work0]  a  discrimination  between  tbe  prop- 
erty of  citizens  of  one  state  and  that  of  citIzeQ» 
of  other  states,  said  that  "the  deposit  in  Con- 
gress of  tbe  power  to  regulate  foieigo  com- 
merce and  commerce  among  tbe  states  was  not 
a  surrender  of  that  which  may  properly  be 
dcDominated  police  power; "  that  that  power 
extended  "  to  makiDg  regulations  of  domestic 
order,  morals,  health,  aod  safety,"  but  could 
not  be  exercised  over  a  subject  confided  ex- 
clusively to  Congress,  nor  invade  tbe  domain 
of  the  national  government,  nor  by  any  law  of 
a  police  nature  interfere  with  transportation 
into  or  through  tbe  state,  "  beyond  what  i» 
absolutely  necessary  for  its  self  •protection." 
The  court,  in  that  case,  concluded  with 
these  words:  "Tbe  police  power  of  a  state- 
cannot  obstruct  foreign  commerce  or  interstate- 
commerce  btyond  Vie  neeaaity  for  it*  exera'ae; 
and  onder  color  of  it  objects  not  witbiu  its- 
scope  auinot  be  secured  at  Uie  expense  of  the 
protection  afforded  by  tbe  Constitution.  And 
as  its  range  sometimes  comes  verj^  near  to  the- 
field  committed  by  the  Constitution  to  Con- 
gress, it  is  the  duty  of  tbe  courts  to  guard 
vieilantiy  against  aoy  needleu  intrusion. 

^A  leading  caseupon  tbe  subject  Is  tbat[314- 
of  Morgan's  L.  AT.  R.AS,9.  Go.  v.  Louttiana 
Hoard  of  H€atth,mV.  8.  455.  488-165  [30: 
387,  841, 343],  which  related  to  certain  qnaran- 
Uoe  Laws  of  Louisiana,  tbe  validity  of  whictk 
were  questioned  partly  upon  tbe  ground  that 
they  were  inconsistent  with  the  power  of  Con- 

fress  to  regulate  commerce  among  the  Etates. 
his  court  said:  "Is  tbe  law  under  consider- 
ation void  as  a  regulation  of  commerce?  Un- 
doubtedly It  is  in  some  sense  a  regulation  of 
commerce.  It  arrests  a  vessel  on  a  voyage- 
nhich  may  have  been  a  long  one.  It  may 
affect  commerce  among  the  states  when  the 
vessel  is  coming  from  some  other  state  of  the 
Union  than  Louisiana,  and  it  may  affect  com- 
merce with  foreign  nations  when  tbe  vessel 
arrested  comes  from  a  foreign  port.  This  in- 
terruption of  tbe  voyage  may  be  for  days  or 
weeks.  It  extends  to  the  vessel,  tbe  cargo, 
tbeoiTlcers  and  seamen,  and  the  passengers. 
In  so  far  as  it  provides  a  rule  by  wblcb  this- 
power  Is  exercised,  it  cannot  be  denied  that  It 
regulates  commerce.  We  do  not  think  it  nec- 
essary to  enter  into  the  ioquiry  whether,  not- 
withstanding  this,  it  is  to  be  classed  among- 
those  police  powers  which  were  retained  by 
the  ttaXet  as  exclusively  their  own,  and  tbcrv- 
Tore  not  ceded  to  Congress.  For,  while  it 
may  be  a  police  power  in  the  sense  that  ait 
provisions  for  the  heath,  comfort,  and  security 
of  tbe  citizens  are  police  regulations,  and  an 
exercise  of  tbe  police  power,  It  has  been  said 
more  than  once  lo  ibis  court  that,  even  where- 
such  powers  ore  so  exercised  as  to  come  within 
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tbe  domnlo  of  Federal  aatbortty  as  defined  bv 

the  Coustttuiion.  tbe  latter  must  prevafl.  Qio- 
Vgden,  22  U.  8.  9  Wheat  1,  210  16:  28, 
■73];  ffeiulerton  v.  Wick-ham,  92  U.  8.  259.  272 
J23:548,  5491;  JVw  Orteant  Gnslight  Co.  v. 
LouUiana  Ught  AH.  P.  A  .V/g.  Co.  115  U.  8. 
430.661  [29:616.5201.  But  it  may  be  coDceded 
that  vb^uever  Coogresssball  uodertake  to  pro- 
vide for  tbe  commercial  cities  of  tbe  United 
btates  a  general  system  of  quarantine,  or  shall 
•conSde  tbe  exerution  of  tbe  details  of  such  a 
system  lo  a  I^atfonnl  Board  of  Health,  or  to 
local  boards,  as  may  be  found  expedient,  all 
etaie  lans  on  tbe  subject  will  be  abrogated,  at 
2ea.1t  so  far  as  tbe  two  are  iaroaGistenl.  But, 
vntil  tbla  is  done,  tbe  laws  of  the  state  on 
tbe  subject  are  valid."  Af^ain :  "Quarantine 
laws  belong  to  that  class  of  state  legislation 
-31{>]  wbinh,  irbetber  passed  with  inteot  *to 
rcguiate  commerce  or  not,  must  be  admitted 
to  have  Ibat  effect,  and  which  are  VHlfd  until 
■<lt.*p)aced  or  contravened  by  some  legislation 
•of  Congress." 

Upon  tlte  subject  of  legfsletloD  enacted 
under  the  police  power  of  a  slate,  and  which, 
alibougb  affecting  more  or  less  commerce 
«mnn^  tbe  states,  was  adjudged  to  be  valid 
trniil  displaced  by  some  act  of  Congress,  tbe 
case  of  Smiih>r.  Alabama.  1S4  U.  S.  m,  474. 
479.  482  [31:  608,  610,  &1S,  618, 1  lDtera.Com. 
Rep.  804J,  is  instructive.  A  autute  of  Alabama 
made  it  unlawful  for  an  engineer  on  a  rail 
Yoad  train  in  that  state  to  operate  an  endne 
upon  tbe  main  line  of  tbe  road  used  for  tbe 
iran&portatioo  of  passengera  or  freight,  with- 
out firat  undergoing  an  examination  and  ob- 
taloiog  a  license  from  a  slate  board  of  ex- 
aminer*. Tbe  point  was  made  that  Ibe  stat- 
ute, in  Its  appitcatioD  to  englneera  on  Inter- 
atate  trains,  was  a  regulation  of  commerce 
among  tbe  itates,  ana  repugnant  to  tbe  Consti- 
tution. Tbit  court  referred  to  and  reaffirmed 
tbe  principle  announced  in  Sherlock  v.  Ailing, 
«3  U.  6.  U,  102  [28: 819. 820],  where  Ii  was  said : 
"In  conferring  upon  Congress  tbe  regulation 
of  commerce.  It  was  never  intended  to  cut  tbe 
atates  off  from  legislating  on  all  subjects  re- 
lating to  Ibe  health,  life,  and  safety  of  their 
-citizens,  tbougfa  tbe  legislation  might  indirectly 
affect  the  commerce  of  tbe  country.  L^s- 
latioa.  in  a  variety  of  ways,  may  affect  com- 
merce and  persona  engaged  in  It  without  con- 
atituilng  a  regulation  oflt  within  the  meaning 
of  the  GonadtuttoD.**  Bcferrfng  to  the  fact 
that  Congress  bad  prescribed  tbe  quallfirationa 
for  pilots  and  engineers  of  steam  vessels  engaged 
in  the  coasting  trade  and  navigating  the  inland 
waters  of  tbe  United  States,  while  engaged  in 
<ummerce  among  tbe  states,  tbe  court,  iu  Smith 
T.  Alabama,  said  that  the  power  of  Coogresa 
"might,  with  equal  autbonty,  be  exercised  in 
prescribing  tbe  qualifications  for  locomotive 
«ngineera  employed  by  railroad  compauiei  en- 
gaged in  tbe  tranaporution  of  passengera  and 
jcoods  among  tbe  states,  and  In  ihit  case  would 
supersede  any  conflicting  provisions  on  tbe 
«ame  aubject  made  by  local  autbority.  But 
tbe  provislous  on  the  subject  contained  In  the 
atatateof  Alabama  under  consideration  are  not 
Kgulattons  of  Inteiatata  commerce.  It  la  a  mls- 
aomer  to  call  tbem  sncb.  Considered  in  them- 
3ie]  Mlvea  tbey  *are  parts  of  that  body  of 
the  local  lawt  wUdi,  aa  we  have  already  wen, 
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properly  governs  tbe  relation  between  carriers 
of  passengers  and  merchandise  and  tbe  public 
who  employ  tbem,  which  are  not  displaced 
until  they  come  In  conflict  with  express  enacts 
mcnts  of^ Congress  in  the  exercise  of  its  power 
over  commerce,  and  which,  until  so  displaced, 
according  to  tbe  evident  intention  of  Congress, 
remain  as  tbe  Uw  governing  carriers  Id  tbe 
dlschargeoftbclr  obligations,  whether  engaged 
in  tbe  purely  internal  commerce  of  the  state  or 
in  commerce  among  the  states.  No  objection 
to  tbe  statute,  as  an  impediment  on  tbe  free 
transaction  of  commerce  among  the  states,  can 
be  found  in  any  of  its  special  proviaioua. 
Acain:  "  We  find  therefore,  first,  that  tbe 
statute  of  Alabama  the  validity  of  which  la 
under  coneideraiion.  is  not,  considered  in  tta 
own  nature,  a  regulation  of  interstate  com- 
merce, even  when  applied  as  in  tbe  case  under 
consideration;  secondly,  that  it  Is  properly  an 
act  of  leeislalion  within  tbe  scope  of  tbe  ad- 
milted  power  reserved  to  tbe  slate  to  regulate 
tiie  relative  righta  and  duties  of  persona  oeing 
and  acting  wtthin  Its  territorial  jurisdiction, 
intended  to  operate  eo  as  to  secure  for  the 
public  safety  of  persons  and  property;  and. 
thirdly,  that,  so  far  as  it  affects  transactions  of 
commerce  among  tbe  states,  it  does  so  Imft. 
rectly,  incidentally,  and  remotely,  and  not  so 
aa  to  burden  or  impede  them,  and,  in  the  par' 
tlcnlars  In  wblch  it  touches  those  tranaactlona 
at  all,  it  is  not  in  conflict  with  any  express 
enactment  of  Congress  on  the  subject,  nor 
contrary  to  any  intention  of  Congress  to  be 
presumed  from  its  silence." 

So,  In  NaahvitU,  C.  d  St.  L.  R.  Co.  r.  Ala- 
bama, 128  U.  S.  96.  99,  101  [82:  862-354], 
which  involved  tbe  validity  of  a  state  enact- 
ment wbieb,  for  tbe  protection  of  the  travel- 
ing public,  declared  any  one  disqnaliQed  from 
serving  on  railroad  lines  within  tbe  slate  who 
bad  color  blindness  and  defective  vision,  and 
which  statute  was  equally  applicable  to  domes- 
tic and  interstate  railroad  trains,  the  court 
said:  "It  Is  conceded  that  tbe  power  of  Con- 
gress to  regulate  Interstate  commerce  Is  plenary; 
that.as  Incident  to  it.  Congress  may  legislate  aa 
to  the  qualIfications.duties,and  liabilities  of  em- 
ployees and  othenoD  railway  trains  engaged  in 
that  commerce;  and  that  such  legislation  will 
'^uperaede  any  state  action  on  the  sub-  [317 
ject.  But  until  such  legielation  is  had,  it  la 
clearlv  within  tbe  competent  of  tbe  states  to 

firovide  against  accidents  on  trains  whilst  with- 
n  their  limits.  Indeed,  it  is  a  principle  fully 
recognized  by  decisions  of  state  and  Federal 
courts  that  wnerever  there  Is  any  business  In 
which,  either  from  tbe  products  created  or  tbe 
instrumentalities  used,  toere  Is  danger  to  life  or 
property,  It  is  not  only  wltbin  tbe  power  of  tbe 
states,  but  It  is  among  their  plain  duties,  to 
make  provlsioa  against  accidents  likely  to  fol- 
low In  such  basiness,  ao  that  the  dangera  at- 
tending It  may  be  guarded  against  so  far  « 
is  practicable.  Be^rring  to  some  observations 
made  In  Smith  v.  Alabama,  124  D.  S.  465  [31: 
508,  1  Inters.  Com.  Rep.  804],  the  court  said: 
"The  same  observations  may  be  made, 
with  respect  lo  the  provisions  of  the  state 
law  for  the  examination  of  parties  to  be 
employed  on  railways  with  respect  to  their 
■powers  of  vision.  Such  legislation  is  not  di- 
rected against  commerce,  and  only  affecia  it 
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locfdestally,  and  therefore  cannot  be  called, 
wUhla  the  mcaaiog  of  Ifae  ConBtftution,  a  regu- 
lation of  commerce," 

These  authorities  make  it  clear  that  the  leg- 
islative enactments  of  the  stales  passed  under 
their  admitted  police  poivers.  ind  baving  a  real 
relation  to  the  domestic  pMce,  order,  health, 
and  safety  of  their  people,  bat  which,  by  their 
neceasary  operation,  asect  to  some  extent,  or 
for  a  Itmiled  time,  the  conduct  of  commerce 
among  the  states,  are  yet  not  invalid  by  force 
alone  of  the  grant  of  power  to  Congress  to 
regulate  aucb  commerce  and,  if  not  obnoxious 
to  scone  other  constitutional  provision  or  de- 
structive of  some  ricbt  secured  by  (he  funda- 
mental law,  are  to  be  respected  tn  the  courts 
of  the  Union  until  tbey  are  superseded  and 
displaced  by  some  act  of  Confrress  passed 
in  execution  of  the  power  granted  to  it  by  the 
Constitution,  Local  laws  of  the  character 
meoliooed  have  their  source  in  the  powers 
which  tbe  states  reserved  aud  never  aurrra- 
dered  to  Congress,  of  providlnf:  for  the  public 
health,  the  public  morals,  and  the  public  safe- 
ty, and  are  not,  within  the  meaning  of  the 
Cflnstitullon,  and  considered  fn  tbeir  own  nat- 
ure, regulations  of  interstate  commerce  simply 
because,  for  a  limited  time  or  to  allmited  extent, 
318J  they  cover  the  *field  occupied  by  those 
engaged  In  aucb  commerce.  The  atatute  of 
Georgia  is  not  directed  against  interstate  com- 
merce. It  establishes  a  rule  of  civil  conduct 
applicable  alike  to  all  freight  trains,  domestic 
as  well  as  Inierstaie.  It  applies  to  tbe  trans- 
portation of  Interstate  freight  tbe  same  rule 
preclae^  that  It  applies  to  the  transportatioo 
of  domestic  freight.  And  It  places  the  busi- 
ness of  itansporting  freight  In  tbe  nme  cate- 
eorr  as  all  other  secular  business.  It  simply 
dedares  that,  on  and  during  the  day  fixed  by 
law  as  a  day  of  rest  for  all  the  people  within 
the  limits  of  the  state  from  toll  and  labor  inci- 
dent to  tbeir  callings,  the  transportation  of 
fr^bt  shall  be  suspended. 

We  are  of  opinion  that  such  a  law,  although 
In  a  limited  aegree  affecting  interstate  com- 
merce, b  not  for  that  reason  a  needless  intru- 
sion upon  tbe  domain  of  Federal  jurisdiction, 
nor  strictly  a  regulation  of  interstate  com- 
merce, but.  consioered  in  Its  own  nature,  is  an 
ordinarvpollceregulatton  designed  to  secure  the 
well  bang  and  to  promote  the  general  welfare 
of  the  people  witbin  tbe  slato  ay  which  it  was 
establlahed,  and  therefore  not  Invalid  by  force 
alone  of  tbe  Conalitollon  of  the  United  States, 

TA»  Judgment  ia  aflrmed. 

The  Chief  Justice,  with  whom  concurred 
Ur.  Justice  White,  dissenting: 

Interconrse  and  trade  between  tbe  states  by 
means  of  railroads  passia^r  through  several 
states,  is  a  matter  national  In  Its  character  and 
admitting  of  uniform  regulation.  The  power 
of  Congress  to  regulate  it  is  exclusive,  and  un- 
der the  Constitution  it  is  free  and  untramelled 
except  as  Congress  otherwise  provides.  This 
statute  In  requiring  the  suspension  of  inter- 
state commerce  for  one  day  in  the  week 
amounts  to  a  refrulstioa  of  that  commerce 
and  ifl  Invalid  because  the  power  of  Congress 
In  that  regard  is  exclusive.  But  it  Is  said  that 
tbe  act  is  not  a  regulation  of  commerce  but  a 
mere  regulation  of  police,  and  that  the  ao- 
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called  police  power  of  a  state  Is  plenary.  The* 
result,  however.  Is  the  same.  When  a  pow^r  of 
a  state  and  *a  power  of  tbe  general  gov-  [3lt^ 
ernment  come  Into  collision,  tbe  former  must 
give  way;  and  as  tbe  freedom  of  interstate- 
commerce  is  secured  by  the  Constitution,  ex- 
cept as  Confrress  shall  limit  it.  the  act  la  voIA 
t>ecau9e  of  tbe  violation  of  that  freedom. 

Mr.  Justice  Brewer  did  not  hear  the  argi^- 
ment  in  thii  case,  and  took  no  part  in  ttaoe- 
dsioc 


JAHBB  BUirriNOTON,  PtHtSoner  fitr 
•  fl. 

WILLIAM  A.  SAUNDESS. 


<8ee  8.  C  Bepcater'a  ed.8UMin.) 
Jwriadietion  nf  th{$  eourt—mattgr  in  »ntro- 

L  On  a  ooDtest  br  a  creditor  against  a  bankrupi,'» 
rlirht  to  a  discbarge.  tbe  olauu  of -tbe  creditor  l» 
not  In  oontroversT  nor  tbe  amount  of  It,  so  as  t» 
give  this  court  Jurisdiction  on  tbe  ground  that 
the  matter  lo  cootroversr  exceeds  $1,000,  under 
tbe  last  clause  of  18  of  tbe  JudlclarractotHarcb 
a,  ion.  altbouffb  tbe  croditor^s  claim  amounts  i» 
over  16,000. 

2.  Tbe  matter  In  oootroversy  must  have  aetiiak 
value,  aod  ttaat  caooot  be  supplied  br  specula- 
tion on  the  possibility  that  If  a  discharge  were- 
refused  aomethlDs  migbt  be  made  out  of  the 
bankrupt. 

[No.  933.] 

SubmUed  May  4,  iS9$.   DeeitUd  May  XS.  1S9G, 

API^L  from  a  decree  of  the  United  Staiee 
Circuit  Court  of  Appeals  for  the  First  Cir- 
cuit dismissing  an  appeal  from  a  decn^e  of  the 
United  States  Circuit  Court  for  the  District  of 
MassAchusetts,  which  dismissed  an  appltca- 
tlon  for  a  review  of  the  decree  ct  the  District 
Court  of  tbe  United  States  for  tbe  same  dis- 
trict diamis^ng  objections  to  tbe  dtacharge  of 
William  A.  Saunders,  a  bankrupt,  and  grant- 
ing tohlma  bankrupt'sdiscfaarge.  On  motion 
to  dismlas.   Appeal  diimiued. 

See  same  case  below,  64  Fed,  Rep.  4n,  SS 
U.  S.  A  pp.  416. 
The  facU  are  stated  in  tbe  opinion. 
Mr.  WiUl»m  B.  Dnrant  for  appellee,. 
In  favor  of  motion  to  dismiss. 

jfr.  BMeroft  Oherardi  DaTla  for  ap- 
pellant, in  opposition  to  motion. 

Mr.  Chief  .1  ustlce  Fuller  delivered  the  opin- 
ion of  tbe  court: 

William  A.  Saunders  was  adjudicated  bank- 
rupt the  district  court  of  tbe  United  State* 
for  the  district  of  HasMcbuaetts,  October  1, 
1670.  on  petiUon  of  creditors  filed  July  18, 


Viyrm.—A»tttivirMiefion  of  VtMedStaUtSwrtmm 
(>nirt  dfppendent  on  anurtmt:  (Rternt  oddsd  to  0iM  iM- 
rMicMon:  how  euhis  of  thtna  dcmandsd  mav  be 
shovn ;  tokat  eases  rwrtctMbU  totthout  nvnnl  te 
nun  fneonttmwfiii-see  note  lo  flmdoa  v.Ogdeo* 
7:081 
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1875.  Baunden  applied  for  a  discharge  bj  petl- 
320]iioa  filed  *Ju)t  10, 1876,  of  which  notice 
was  etven  letumable  May  20,  1877.  James 
HuDtfogtoii  objected  to  the  rraoliDE  of  the 
diachwge,  and  on  Juoe  4,  IBfJ,  filed  written 
BpeciflcaUoDS  of  hU  objectiona.  Several  hew- 
iogs  were  had  thereon  before  the  register  and 
the  hearlog  wasclosedin  1876.  Deceniber23, 
1893,  Saunders  made  an  applicHtlon  that  the 
objections  to  his  discharge  might  be  dis- 
missed or  heard  at  an  early  day.  December 
23. 1803,  tlie  court  dismissed  Huntington's  ob- 
jection* for  want  of  prosecution,  and  on  De- 
cember 80,  1898,  granted  the  bankrupt's  dis 
charge.  On  January  1,  1894,  Huntington 
gave  notice  of  an  application  to  the  circuit 
court  for  a  review  of  the  dismissal  of  objec- 
tions and  the  graniing  the  dlschnrge,  and  on 
Janoary  8,  1894,  filed  his  petition  for  reTlsion 
in  the  circuU  court  of  the  United  States  for 
tba  first  circuiL  Issues  were  made  up  ami  the 
case  beard.  The  circuit  court  held  that  the 
petition  must  be  dismissed  (84  Fed.  Rep.  476), 
aod  on  January  16,  1895,  an  order  to  that 
effect  was  entered.  Thereupon  Huntington 
appealed  to  the  circuitcourt  of  appeals  for  the 
flrat  circuU,  which  court  dismissed  the  appeal 
for  wut  of  Jnrlsdlction,  February  8,  1896. 
88  U.  8.  App.  416.  _ 

It  was  supnlated  that  Huntington  was  a 
creditor  of  Saunders,  "  and  thatfhe  amount  of 
hts  claim  against  the  bankrupt,  which  will  be 
discharged  If  the  discharge  granted  to  the 
baolErupt  shall  stand,  amounts  to  over  $5,000, 
exctuslTe  of  any  interest  or  costs." 

From  the  final  decree  of  the  circuit  conrt  of 
appeals  Huntington  prayed  an  appeal  to  this 
court,  which  was  allowed,  and  having  been 
docketed  here,  a  motion  to  dismiss  was  made. 

This  appeal  is  prosecuted  under  the  last 
clause  of  §  6  of  the  judiciary  act  of  March  8, 
1891,  providing:  "In  all  cases  not  hereinbe- 
fore. In  this  section,  made  final  there  shall  be 
Ot  tight  an  appeal  or  writ  of  error  or  review  of 
the  case  by  the  Supreme  Court  of  the  United 
States  where  the  matter  in  controversy  shall 
exr^  11.000  besides  costs." 

This  is  not  one  of  the  cases  in  which  the 
decrees  or  judgments  of  the  circuit  courts  of 
appeals  are  made  final  by  that  section,  but  in 
ouf  opinion  ttie  matter  In  controversy  does 
not  exceed  $1,000  besldeaooats.  The  proof  of 
S21]  'Huntington's  claim  was  not  in  contro- 
veny  nor  the  amount  of  It.  Whether  Saunders 
wu  entitled  to  a  certificate  of  discharge  was  In 
controversy,  but  even  assumlnK  that  the  value 
of  this  certificate  was  susceptible  of  an  estimate 
in  money,  there  was  no  evidence  whatever  in 
the  record  tending  to  show  this  value.  CrUt«d 
auott,  SoHth  Carolina,  t.  &ymottr,  153  U.  8. 
858,  858  [88:  748, 744].  Huntington  was  en- 
titled to  share  In  whatever  assets  passed  to  the 
ftsilgnee.  and  whether  Snunders  had  acquired 
new  assets  after  he  was  put  in  bankruptcy  did 
not  appear. 

The  matter  In  controversy  mnst  have  actual 
▼aloe,  and  that  cannot  be  supplied  by  specu- 
latim  on  the  possibility  that  if  a  discharge 
were  refused  •omethtng  might  be  made  out  of 
the  bankrupt.  Durham  v.  Bt^mour,  161  U.  B. 
S86  [40:  68S]. 

Appeal  dimimd. 


WILLIAM  BURFEKNING,  F^.  in  Err., 
e. 

CHICAGO,  ST.  PAUL,  MIKKKAP0LI8,  & 
OMAHA  RAILWAY  COMPANY. 

(See  S.  a  Beporter*s  ed.  aa-426.) 

iteftjon  €g  land  de]Mrtm«nt— invalid  patent 
fortandi. 

1.  The  aotiOD  of  the  land  department  oanoot  Qver- 
rlde  the  expressed  will  of  Consreis.  or  oourer 
awarPUbtto  lands  In  dlsre^rd  or  deflanoe  tbere- 
of. 

&  A  homestead  patent  for  lands  wtthtn  the  limits- 
of  an  iDOorporated  dty.  tasued  In  violation  of  U. 
8.  Rev.  Stau  H  SUH^  SXW,  is  not  a  oonoluslve  de> 
termination  of  the  land  department  In  favor  of 
the  patentee,  where  the  was  incorporated  hr 
public  act  before  the  patentee's  right  was  initi- 
ated br  applloatfoa  to  enter  the  lands. 

[No:  877.] 

Submitted  Map  1,  1896.   Decided  May  18,  ISOff. 

Pr  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnf  sota  to  review  a  judgment 
of  that  court  affirming  the  judgment  of 
the  District  Court  of  HenneplD  County*  Mla- 
nesota,  In  favor  of  defendant.  Id  an  action 
brought  by  Wllli&m  Burfenning.  plaintiff, 
against  the  Cbleaco,  St.  Paul,  Minneapolis,  « 
Omaha  Railway  Company,  defendant,  to  re- 
cover possession  of  certain  islands  to  the  Missis- 
sippi river,  and  within  the  territorial  Umtt  of 
the  city  of  MiDneapoUs.  Afflrmed 
See  same  case  below.  46  HIdd.  SO. 

Statement  by  Mr.  Justice  Brswert 
On  March  20, 1890,  plaintiff  In  error  com- 
menced bis  action  in  the  district  court  of  Hen- 
nepin county.  Minnesota,  to  recover  possession 
of  certain  islands  situated  in  the  IHlsslssIppi 
river  and  within  the  tenilorlal  limits  of  the 
dty  of  MinneapoIiB.  After  answer  and  trl^ 
baa  in  that  court,  which  resulted  In  a  Judg- 
ment for  the  defendant,  and  which  Judgment 
was  afflrmed  by  the  supreme  court,  this  writ 
of  error  was  sued  out. 

Mr.  J&mea  W.  Lawrenee  for  plaintiff  in 
error. 

Mr.  ThomM  WUaoa  for  defendant  In 

error. 

Mr.  Justice  Br«wer  delivered  the  opinion 
of  the  court: 

The  title  of  plaintiff  in  error,  plaintiff  be- 
low, rests  on  a  patent  from  the  United  States, 
of  date  June  18, 1884.  This  patent  was  issued 
under  U.  S.  Rev.  Slat  %  3306,  granting  addi- 
tional homestead  lands  to  soldiera  and  sailors 
who  served  in  the  war  of  the  rebellion.  The 
record  discloses  that  on  April  7, 1873,  John 
Van  Ank^r  entered  as  a  homestead  at  Cawker 
City.  Eansaa.  the  E  4  of  N.  W.  ^  KCtlon  IS, 


NoTc— to  pn-empttm  rttrhtt,  see  note  to 
United  States  r.  Fltsfferald.  10:  TBS. 

That  potent*  for  land  may  he  set  omUU  for  frauds 
see  note  to  Miller  v.  Kerr,  fi:  881. 

^  to  errors  to  nimeiP  and  deKrlptfoiuto  patents 
for  liHUb.  how  ewutnifld,  see  note  to  Watts  v.  Und- 
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T.  8,  R.  12,  and  W.  i  of  N.  W.  i  section  7. 
T.  8,  R.  11,  containlDg  165^  acres.  Under 
the  statutes  referred  to  be  was  entitled  to  en- 
ler  4iVs  seres  as  an  additional  homestead,  and 
tbis  without  any  previous  settlement  or  oecu- 
paocy  thereof.  On  August  19,  1882,  a  certifi- 
cate of  this  right  waa  Issued  to  him  by  tbe 
acting  Commtssloner  of  the  General  Land  Of- 
^ce.  On  March  27,  18S8.  be  applied  under 
that  section  to  enter  these  islands,  containing 
1  acres,  and  paid  therefor  the  sum  of  $5.20. 
total  of  fees  and  oompensation.  This  applica- 
llon  being  sustained,  the  patent  was  issued. 
Under  a  power  of  attonwT,  dated  Jane  7, 
1882,  a  date  prior  to  that  of  the  cerliflcate  of 
his  right  to  the  additional  entfy,  a  deed  was 
tnade  by  bla  attorney  In  fact,  G.  H.  Smith,  to 
the  plaintiff.  The  averment  in  the  complaint, 
which  was  supported  by  tbe  testimony  offered 
«t  tbe  trial,  was  that  the  value  of  the  land  was 
^.000. 

The  invalidity  of  this  patent  Is  alleged, 
vnder  the  second  clause  of  U.  S.  Rev.  Stat. 

iSBS,  SS88,  by  which  are  excluded  from 
pre-emption  and  fanmestead  '  "lands  included 
-within  the  limits  ol  any  incorporated  town  or 
selected  as  the  site  of  a  city  or  town."  Coun- 
«e1  for  pluintiff  in  error  insists  that  the  patenta- 
bility of  all  public  lands  is  one  for  the  land 
-department  of  the  United  States  to  determine, 
and  that  its  determination  In  this  case,  evi- 
-deoced  by  tbe  Issue  of  the  patent,  Is  conclusive 
3!23]upon  tbe  question  that  these  'lands  were 
not  at  the  time  that  tbe  patentee's  righta  were 
Initialed  wltbln  tbe  limits  of  any  dty  and  were 
eubject  to  homestead. 

It  has  undoabtedly  been  affirmed  over  and 
-over  again  that  in  the  administration  of  the 
public  land  system  of  the  United  States  ques- 
tiooaof  fact  are  for  the  consideration  and  judg- 
ment of  tbe  land  department,  and  that  its 
Judgment  thereon  Is  final.  Whether,  for  lo- 
atance,  a  certain  tract  is  awamp  land  or  not, 
aaline  land  or  not,  mineral  land  or  not.  pre- 
aents  a  qneation  of  fact  not  resting  on  record, 
■dependent  on  oral  testimony;  and  it  cannot  be 
•doubted  that  the  decision  of  tbe  land  depart- 
ment,  one  way  or  tbe  other;  In  reference  to 
these  questions  Is  conclusive  and  not  open  to 
relitigation  in  the  courts,  except  In  those  cases 
of  fraud,  etc.,  which  permit  any  determina- 
tion to  be  re-examined.  Johnaoa  v.  Totrtlev, 
80  U.  S.  18  Wall.  72130:  485];  St.  Txmis  Smelt. 
A  Rtf.  Co.  V.  Kemp,  104  U.  S.  638  [26:  875]: 
Steel  T.  8t.  Louit  Smelt.  &  R^.  Co.  106  U.  8.  447 
f  27 :  2i6] ;  Wright  v.  Roteherry.  121 U.  S.  488  [30 : 
1081)];  Heath  v.  WaUaee,  188  U.  8.  678 
184: 1064);  MeCormiek  v.  Ba]ie$,  ISO  U.  S.  832 
UO:  1711. 

But  it  IS  also  equally  tme  that  when  by  act 
-of  CoDfrreaa  a  tract  of  land  has  been  reserved 
from  homestead  and  pre  emptlon,  or  dedicated 
to  any  special  purpose,  proceedings  In  the  land 
department  in  deliaoce  of  such  reservation  or 
-dedication,  although  culminating  In  a  patent, 
transfer  no  title,  and  may  X»  challenged  in  an 
•ctioa  at  law.  In  other  words,  tbe  action  of 
the  land  department  cannot  override  the  ex- 
pressed will  of  Congress,  or  convey  away 
public  lands  In  disregard  or  deflance  tbereof. 
.S<.  Smelt.  <£  Ref.  Co.  v.  Kemp,  104  U.  8. 
686.  616  [26:  875.  879];  Wright  v.  Roteberry, 
121  U.  6.  488.  010  [80:  1039,  1048J;  Dootaa  T, 
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Carr.  12S  U.  S.  618  [81:  8441;  Ikii!i$  t.  WiO- 
bold,  180  U.S.  507.  029  [80:  m,  246];  Knight 
f.  United  Land  Auo.  142  U.  S.  161  [85:  0741. 

The  case  of  Morton  v.  NOraaka,)^  V.  8. 
21  Walt.  660  [22:  680],  Is  very  closely  In  point. 
In  that  case  the  plaintiff  held  a  patent  for 
lands  in  Nebraska  which  were  saline  lands, 
and  noted  such  on  the  field  books,  altbongh 
the  notes  thereof  bad  not  been  transferred  to 
the  register's  general  plats.  The  pre-emption 
act  of  September,  1841  (4  Stat,  at  X.  556).  de- 
clared that  "do  lands  on  which  are  situated  any 
known  salines  or  mines  shall  be  'liable  [324 
to  entry."  Notwithstanding  this  prohibition, 

Eatents  were  issued  for  the  lands,  and  U  was 
eld  that  tbey  were  absolutely  void,  the  court 
Bftyiogi  page  674  [645]:  "It  does  not  strengthen 
the  case  of  tbe  plaintiffs  that  tbey  obtained 
certificates  of  entry,  and  that  patenu  were 
subsequently  issued  on  these  certificates.  It 
has  been  repeatedly  decided  bv  this  court  that 
pateuts  for  laods  which  have  oeeo  previously 
granted,  reserved  from  sale,  or  appropriated, 
are  void.  The  executive  officers  bad  no  au- 
thority to  issue  a  patent  for  tbe  lands  in  con- 
troversy, because  tbey  were  not  subject  to  en- 
try, having  been  previously  reserved,  and  this 
want  of  power  may  be  proved  by  a  defendant 
in  an  action  at  law." 

In  that  case  it  will  be  observed  that  tbe  rec- 
ords disclosed  tb^t  the  lands  were  saline  lands 
when  tbe  proceedings  in  tbe  land  depanment 
were  had.  So  the  case  was  not  one  in  which 
tbe  department  determined  a  fact  upon  parol 
evidence,  but  one  In  which  it  acted  la  disre- 
nrd  of  an  establiebed  and  recorded  fact  In 
Boot  v.  BhiOdt,  Wofdw.  840,  decided  by  Mr. 
Justice  Miller  at  the  circuit.  It  was  held  that  a 
patent  for  lands  within  tbe  limits  of  the  city  of 
Omaha  was  void.  It  is  true  that  case  was  one 
in  equity  and  not  in  law,  but  so  far  as  respects 
tbe  decision  that  tbe  patent  waa  void.  It  is  ex- 
actly in  point. 

Now.  applying  these  anthorities  to  the  case 
at  bar,  the  city  of  Minneapolis  was  incorpo- 
rated by  an  act  of  the  legislature  of  that  state,  < 
declared  in  its  terms  to  be  a  public  act,  which 
took  effect  on  March  8,  1881.  Tbe  record  of 
tbe  land  department  shows  that  ibc  right  of 
the  patentee  waa  initiated  on  March  27,  1888, 
for  on  that  date  be  made  bis  appllcatioo  (o  en- 
ter tbe  lands.  Tbis  Is  not  a  case  in  which  tbe 
patent  was  founded  upon  actual  occupancy 
for  homestead  purposes,  or  in  which  notbing 
appearing  but  the  patent  itself  there  mli^btbe 
iincertaioty  aa  to  the  time  at  which  tbe  pat- 
entee's rlghtt  were  initiated. — wbether  before 
or  after  the  incorporatioa  of  tbe  city.  It  is 
one  where,  affirmatively  and  by  the  record,  it 
is  disclosed  that  there  waa  no  pretense  or  sem- 
blance of  claim  on  tbe  part  of  the  patentee  un- 
til two  years  subsequent  to  the  orfraDization  of 
the  city. and  in  that  reppecl  differs  •from  [325 
Texat  A  P.  R.  Co.  v.  Smith,  169  U.  S.  66  [40  L. 
ed-  77],  in  wbicb,  on  account  of  the  absence  of 
all  testimony,  there  waa  suggested  an  uncertain- 
ty as  to  (be  lime  at  which,  t^  way  of  relation, 
tbe  patentee's  rights  took  effect  Tbe  case 
therefore  comes  wlibio  tbe  general  rule  an- 
nounced as  to  the  invalidity  of  a  patent  Issued 
in  dedance  of  tbe  expressed  will  of  CoDereas. 

The  judgment  ef  the  tupreme  court  qf  Miniu- 
$ota  vat  Tight,  and  it  it  termed. 
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Uhion  National  Bass  t.  Louibtii.lb,  N.  A.  A;  0.  R.  Co. 


raiON   NATIONAL    BANK  OF  CHI- 
CAGO, Pig.  in  Err.. 

tOXnSVILLB.  NEW  ALBANY,  A  CHI- 
CAGO RAILWAT  COMPANY. 

tfaaS.  G.  Bsportec^  ad.  8B5-8BL> 

tteteeUon  by  m  itate  oonrt  as  to  the  risbta  ofa 
aatkioal  bank  u  to  Interest  UDderastate'statute, 
vtaicta  iD««l7  determines  tbe  meaolnff  of  the 
date  taw  m»  applied  to  all  oredlton  without  deny- 
tat  eqaaUtr  of  right  to  the  bank  or  any  rlsht 
CtTCO  br  a  Fedecal  ttatate,  does  not  pieeent  ■ 
VederalquOTtiOD. 

[Na  254.] 

StbmitUd  Jipra  t9,  1896. 

JS96. 


Decided  May  18. 


F ERROR  to  the  Supreme  Court  of  the 
Bute  of  minolB  to  review  a  judfcmeat  of 
that  court  affinning  the  judgmeot  of  tbe 
Appellate  Court  of  tbe  State,  which  affirmed 
tbe  judgmeut  of  the  Circuit  Court  of  Cook 
County,  in  that  State,  Id  favor  of  defeodftnt, 
ibe  Louisrille,  New  Albany,  &  Chicago  Bail- 
way  CompaDy,  in  action  brought  by  the 
fjioou  National  Bank  of  Chirago  to  recover 
teietest  or  eonipenaatlon  for  a  loan  of  money. 
Tboe  was  alao  a  motion  to  dismlaa.  im- 
mmd. 

Seeeune  ease  below,  145  SL  208. 

Statemeiit  hy  Mr,  Justice  Brewer: 
On  September  17,  1890,  plaintiff  in  error, 
iridntiff  bdow,  loaned  thedefeodaat $160,000, 
ttkbg  its  note  therefor,  secured  by  collateral. 
Tbe  note  was  discounted  at  the  rate  of  6  per 
cent.  The  note  baving  been  paid,  the  plain- 
tiff, on  October  12.  1»91,  commenced  its  ac- 
tion in  the  circuit  coort  of  Cook  county  to  re- 
coTer  upon  a  parol  agreement  for  further  com- 
posation.  Tbe  case  came  on  for  trial  in  that 
court,  and  a  jury  being  waived  the  f<^owing 
fkcts  were  admiited  by  stipulation: 
326]  *"Oo  or  about  September  17,  1890, 
William  L.  Breyfosle.  then  president  of  tbe 
Louisville,  New  Albany,  &  Chicago  Raflway 
Compaoy,  verbally  arranged  with  tbe  TToion 
Naiioitti  Bank  of  Chicago  for  a  loan  of  $150,- 
OOOto  said  railway  company,  the  repayment 
tiiereof  to  be  secnred  by  collateral  security  in 
tile  form  of  three  hundred  bonds  of  the  general 
|Dld  bonds  of  tbe  Louieville,  New  Albany,  & 
vbicago  Railway  Company,  snld  bonds  bdng 
in  the  denomination  of  $1,000  eacli. 

"It  was  verbally  agreed  in  this  arrangement 
that  the  bank  should  discount  from  this  $150,- 
000  interest  at  tbe  rate  of  6  per  cent  per  ao- 
nm,  ud  ibat  Mr.  Breyfogle,  president  of  the 
tailway  company,  should  endeavor  to  secure 
tbe  Chicago  &  Western  Indiana  Railway  Com- 
Mnv  u  a  depositor  with  said  Union  National 
Bank,  sod  in  case  he  failed  so  to  do  the  said 
bank  dbould  have  in  lien  of  such  deposit  a 
cominission  of  ^  per  cent  upon  said  $150,000 

NOTi.— u4j  to  SurittUctUm  of  Federal  over  ttate 
emiKneeeiMv^  Fidena<iueatttm;v!ihateonataute» 
Aitend  Questfon,— aee  note  to  Hamblln  v.  Western 
Und  00.97: 287. 
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In  addition  to  saM  6  per  cent  thiTcon.  Tbe 
deposits  of  the  Chicago  &  Western  Indiana 
B^way  Company  would  have  been  valuable 
to  tbe  said  bank  as  a  part  of  its  business  and  it 
declined  (o  make  the  said  loan,  except  upon 
the  terms  above  stated." 

The  Chicago  &  VTestern  Indiana  Railway 
Company  failed  to  become  a  depositor,  as  con- 
tonplated,  and  tbe  claim  of  tbe  plaintiff  wab 
for  tbe  Si  per  cent  called  in  such  parol  agree- 
ment "a  commission."  The  plaintiff  asked  the 
court  to  hold  these  two  propositions  of  law : 

"1.  The  court  finds  as  a  matter  of  law  that 
no  corporation  organized  under  the  laws  of 
IlllDois  can  interpose  the  defense  of  usury  in 
any  acticni,  even  though  the  plaintiff  in  such 
action  (the  leader)  be  a  national  bank  organized 
under  the  act  of  Congress  establishing  national 
banks. 

"2.  The  court  finds  as  a  matter  of  law  that 
if.  In  consideration  of  the  making  of  the  loan 
in  controversy  by  the  plaintiff  to  tbe  defend- 
ant, the  defendant  agreed  that.  In  edditlon  to 
payloe  6  per  cent  mtereat  on  said  loan,  It 
wDula  secure  the  Chicago  &  Western  Indiana 
Railway  Company  as  a  depositor  of  plaintiff, 
which  said  deposit  account  would  have  been  of 
lvalue  to  plaintiff,  or,  failing  to  secure  [327 
such  account,  would  pay  plaintiff  a  commission 
of  2i  per  cent  on  saJd  loan,  In  addition  to  said 
6  per  cent  interest,  this  would  not  constitute 
usury  or  defeat  a  recovery  by  plaintiff,  unless 
it  should  appear  by  a  preponderance  of  the 
evidence  that  such  arrangement  was  a  mere 
shift  or  cover  or  device  to  evade  the  statute 
against  usury  or  the  provisions  of  tbe  national 
banking  act,  or  that  such  was  tbe  intent  or 
purpose  of  the  parties  or  one  of  tbem." 

But  it  refused  to  hold  either  of  them,  and, 
on  the  contrary,  ruled  at  the  instance  of  de- 
fendant as  follows: 

'*The  court  holds  as  a  matter  of  law  that  a 
national  bank  In  Illinois  has  no  legal  right  or 
authority  to  charge  or  receive  Interest  In  this 
state  to  exceed  the  rate  of  8  per  cent,  and  that 
tbe  statute  of  tbis  stale  which  denies  to  corpo- 
raiions  the  right  to  plead  usury  cannot  ex- 
pand the  authorities  of  national  banks  touch- 
ing this  subject  ns  conferred  by  and  fixed  in 
tbe  national  banking  act." 

And  thereupon  it  entered  Judgment  in  favor 
of  tbe  defendant.  Tbe  appellate  court  of  tbe 
state  aOirmcd  tbe  judgment,  on  tbe  ground 
that  lo  sustain  ii  recovery  in  favor  of  the  plain- 
tiff would  involve  tbe  admission  of  a  cotem- 
porsneous  parol  agreement  to  modify  and  add 
to  the  terms  of  a  written  contract.  The  su- 
preme court  of  the  slate,  while  recognizing 
fully  the  proposition  that  no  parol  agreement 
could  be  admitted  in  evidence  to  vary  the 
terms  of  a  written  contract,  referred  to  tbe 
claim  that  tbe  stipulation  waived  defendant's 
right  to  object  to  the  introduction  of  such  evi- 
dence, and  declining  to  express  its  opinion  as 
to  the  effect  of  such  stipulation  affirmed  the 
judgment  on  the  ground  that  the  contract,  as 
thus  modified  bv  the  parol  agreement,  wss 
forbidden  by  the'  laws  of  Illinois,  and  could 
not  be  enforced. 

The  plaintiff  Is  a  national  bank,  and  tT.  8. 
Rev.  Stat,  g  6197,  authorizes  such  bank  to 
charge  and  receive  "interest  at  the rateallowed 
by  the  laws  of  the  state,  territory,  or  district 
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where  the  bank  is  located,  and  no  more." 
Tbe  laws  of  Ulinoifl  in  force  at  the  time  of 
this  contract  authorized  parties  to  stipulate  and 
328]  agree  for  8  per  cent  lo  all  *writteD  con- 
tracts, and  forbade  the  acceptance  w  receivfog 
of  any  greater  rate.  Sections  6  and  11  of  the 
stataie(Ill.'nev.  Stat.  1889.  chap.  74)  are  as 
follows: 

"Sec.  6.  If  any  person  or  corporation  in  this 
state  shall  contract  to  receive  a  greater  rate  of 
iuterest  or  discount  than  8  per  cent  upon  anj 
contract,  verbal  or  written,  such  person  or  cor- 
poration shall  forfeit  the  whole  of  said  Interest 
BO  contracted  to  be  received,  and  shall  be  en- 
titled only  to  recover  the  principal  sum  due  lo 
such  {^>ersoa  or  corporation;  and  all  contracts 
executed  after  this  act  shall  take  effect,  which 
shall  provide  for  interest  or  compensation  at  a 
greater  rate  than  herein  specified,  on  account 
of  nonpayment  at  maturity,  sball  be  deemed 
osorious,  and  only  the  principal  sum  due 
tbereon  shall  be  recoverable. 

"Sec.  11.  No  corporation  shall  hereafter  in- 
terpose the  defense  of  usury  In  any  action." 

The  supreme  court  held  thai,  while  the  de- 
fendant corporation  might  not  ioterpoBe  tbe  de- 
fense of  usury  and  »  avoid  the  payment  of 
any  interest,  tbe  contract  waa,  nevertheless, 
within  the  prohibitions  of  the.  statute,  and 
could  not  be  enforced  at  the  instance  of  tbe 
plaintiff,  because  it  provided  for  more  than  8 
per  cent.   In  its  cpioion  it  said: 

"Tbe  theory  seems  to  be  that  because  a  cor- 
poration cannot  set  up  usury  as  a  defease,  any 
persoo  or  corporation  dealing  with  a  corpora- 
tion may  lawfully  exact  sucb  rate  of  iuterest 
as  may  be  agreed  upon,  whether  in  excess  of 
the  statutory  limit  or  not,  so  that  where  a  cor- 

K oration  is  tne  debtor  no  rale  of  interest  isflxed 
y  the  laws  of  this  state.  To  this  view  we  are 
totally  unable  to  yield  our  assent  .  .  .  Nor 
does  it  follow  that  because  tbe  debtor  who  has 
agreed  to  pay  more  than  tbe  legal  rate  of  in- 
terest is  a  corporation,  and  therefore  Incapable 
of  interposing  the  deieow  of  usury,  tbe  law 
will  treat  tlie  contract  as  valid  and  enforce  it  ac- 
cording lo  its  terms.  ...  In  the  present  case, 
then,  the  aeclion  of  the  statute  imposine  a  pen- 
alty may  be  left  out  of  view  as  inapplicaole,  but 
889]  *ati]]  tbe  prohibitory  part  of  the  atatote 
remaios,  making  it  nDlawful  for  anv  person 
or  corporatioD  to  directly  or  Indirectly  accept 
or  receive  for  tbe  loan  or  forbeoranceof  money 
any  greater  rate  than  6  per  cent  by  oral  agree- 
ment or  sreater  than  6  per  cent  where  the 
contract  Is  in  writiug.  .  .  .  In  the  present  case 
A  per  cent  interest  wa»  reserved  in  tbe  note. 
Elgbt  per  cent  might  have  been  lawfully  re- 
servcil  in  sucb  written  contract,  but  it  was  not. 
After  tbe  reservation,  however,  of  6  per  cent 
by  tbe  writing  the  additional  2  per  cent  or 
any  other  mie  could  not  be  lawfully  reserved 
or  agreed  to  be  taken  or  paid  bv  parol.  The 
wriiteu  agrcvmeut  havinji  provided  for  the  res- 
ervation of  all  that  could  be  lawfully  reserved 
or  agreed  to-  be  taken  by  parol,  an  oral  agree- 
ment for  any  further  Interest  was  man!  festiy  in 
violation  of  the  statute.  .  .  .  The  loan  was 
only  for  six  months,  aod  2^  per  cent  upon  the 
amount  lonned  was  equivalent  to  interest  at 
tbe  rale  of  6  per  cent  for  six  months:  that 
added  io  the  iotcrcst  reserved  in  the  note  made 
1 1  per  ccut,  a  rate  forbidden  by  the  statute  of 
ITS 
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this  state  aod  by  the  act  of  Coogress  as  well. 
We  are  of  the  opinion  that  tbe  legal  conclusion 
from  the  admitted  facts  ia  that  tbe  agreement 
to  pay  tbe  mon^  now  sought  to  be  recovered 
if  usurious  and  void." 

To  reverse  tbe  judgment  thus  affirmed  by 
the  supreme  court  of  the  state  plaintiff  sued  oat 
a  writ  of  error  from  this  court. 

Mr.  Heu7  S.  Bobbins  for  plaintiff 
error. 

2£r.  Geo.  W.  Krstiln^r  tot  defendant 
In  error. 

Mr.  Jnstlce  Brewer  delivered  tbe  opioioa 
of  the  court: 

At  tbe  outset  we  are  met  with  the  question 
whether  this  court  baa  lurisdiction.  In  Eutti^ 
V.  BoOf,  160  n.  S.  361,  860  [S7:  lUl,  11131, 
it  was  heM: 

*"It  is  likewise  settled  law  tfaat.  whei«[330 
the  record  discloses  that  if  a  qaeation  has  beea 
raised  and  decided  adversely  to  a  party  claim- 
tog  the  benefit  of  a  provision  of  the  Constitu- 
tion or  laws  of  the  United  States,  another 

auestion,  not  Federal,  bas  tKen  also  raised  and 
ecided  agaiost  such  party,  and  tbedeetsion  of 
tbe  latter  question  is  sufficient,  notwUhatand- 
ing  tbe  Federal  question,  to  sustain  the  judg- 
ment, this  court  will  not  review  the  judftment. 

Plaintiff  In  error  does  not  challenge  tbe  rule 
aatbtis  laid  down,  but  Insists  that  the  single 
question  decided  by  the  supreme  court  of  the- 
state  was  that  of  usury  under  the  Federal 
statute;  that  such  decision  was  that  a  national 
bank,  could  not  recover  from  a  corporation  In- 
terest In  excess  of  the  statutory  rate,  altbougik 
an  Individual  could;  or.  in  other  words,  thai 
the  decision  was  one  making  a  dlscrimtnatioD 
agaiost  national  banks  in  Illinois. 

With  this  construction  of  that  decision  we 
are  unable  to  concur.  If  language  bas  any 
force  the  opinion  of  the  supreme  court  ia  » 
clear  declaration  that  tbe  statutes  of  Illinoia 
contain  bcth  a  prohibition  snd  a  penalty;  thai 
tbe  prohibition  makes  void  pro  tanto  every 
contract  Id  violation  thereof,  and  that  while 
§  11,  prohibiting  corporations  from  pleading 
tbe  detenae  of  usury,  may  prevent  any  daint 
to  the  benefits  of  the  penalty.  It  does  not  give 
to  tbe  other  party  a  r^;ht  to  enforce  a  contract 
made  in  violation  of  the  prohibition.  Counsel 
for  plaintiff  iusista  tbat  prior  decisloaa  of  thai 
court  in  tbe  case  of  Individual  creditors  are  in- 
coosteteot  with  this,  and  that  tbe  language  of 
tbe  court  in  this  opiDioo  Is  not  clear.  Even  if 
it  be  true  tbat  a  different  opinion  bas  been  ex- 
pressed heretofoie  by  that  court  In  reference- 
to  individual  creditors  (and  in  respect  to  tbat 
matter  we  have  no  comments  to  make)  it  1* 
obvious  tbat  tbe  present  decision  Is  tbat  under 
and  by  virtue  of  tbe  statutes  of  tbat  state  the 
plaintiff,  whoever  be  or  it  may  be,  cannot  en- 
force a  contract  forbidden  by  the  terms  of  those 
statutes,  and  this  irrespective  of  any  right* 
that  ibe  defendant  may  have  lo  respect  thereto. 
Such  a  decision  b  one  depending  solely  opo» 
the  statutes  of  the  state. 

*It  may  be  said  tbat  the  rights  of  a  na-[33 1 
tionn]  hank  as  to  interest  are  given  by  the  Fed- 
eral !tntut«:  that  the  reference  to  tbe  stale  law  la 
only  for  a  measure  of  those  rights;  that  a  mis- 
construction  of  the  state  law  really  works  a 
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denial  oftbe  rights  glrai  by  tbe  Federal  statute,  t 
and  thtiB  creates  a  Federal  question,  ililkr 

AnOermtn  r  Miller  r.  amnh.  100  XJ.  6. 183 
[87: 1028].  A  auffident  answer  Is  tbat  tbe 
tme  coDStniction  of  stale  legislation  Is  a  mat- 
ter of  state  jurisprudence,  and  wbile  the  right 
of  tbe  national  bank  sprioffs  from  tbc  act  of 
Coneress,  yet  it  la  only  a  rigot  to  have  an  equal 
■dministration  of  the  rule  established  by  tbe 
ttmte  law.  It  does  not  Involve  a  reservatfon  to 
the  national  courts  of  tbe  authority  to  detetmlae 
adversely  to  tbe  state  courts  what  is  tbe  rule 
as  to  interest  prescribed  by  the  state  law,  but 
only  to  see  that  such  rule  Is  equally  enforced 
In  favor  of  national  banks.  Tbe  decision  here 
was  not  agalost  any  equality  of  right,  but  only 
a  determioatlon  of  tbe  meaning  oi the  state  law 
as  applied  to  all  creditins.  Ittbereforedenled 
no  rights  given  by  the  Federal  statute  and  in- 
volved no  judgment  adverse  to  plaintift  as  to 
Its  meaning  and  effect.  It  assumed  tbat  tbe 
plaintifTs  interpreiatloD  of  that  statute  was 
correct,  and  ruled  nothing  against  it.  It  pre- 
■ents  no  Federal  question.  It  is  broad  enough 
to  cover  this  ease.  It  was  relied  upon  the 
■nprrme  court,  and  therefore  the  case  u,  by 
the  settled  law  as  heretofore  announced,  one 
wbich  does  not  come  within  tbe  Jurisdiction 
ol  this  court. 

3%*  writ  terror  itditmimd. 


ALFRED  F.  WEBSTER,  F^.inSrr., 
MILO  J.  LtTTHER  and  Loitib  Bouchlbau. 

(See  B.  C.  Beporter*s  ed.  881-312.) 

Onutnietion  loie  tv  exeeutivt  dq^rrttnent-- 
midier'i  right  lopalaeiandt,  vhm  aaHgnabU. 

L  Tbe  obvlons  purpose  Of  uiaot  of  Congress  will 
be  ■analoed  hjr  tbe  ooarts.  notwlthstaodloic  a 
oootratr  oonstniouon  and  prsuttoe  by  ao  execu- 
tive depanmeoL 

t.  Tbe  rlirbt  to  enter  "additional"  laodt,  given  to 
an  honorably  disobarged  soldier  by  C.  S.  Bev. 
SMC  •S80S.it  be  bas  not  already  entered  lands  to 
tbeextentoflMaores,  Is  assignable  and  transfer- 
able. 

[No.  lei.] 

B^itted  March  19, 1896.   DecitUd  May  18, 
1896. 

IK  ERROR  to  the  Supreme  Court  of  the 
Stale  of  Minnesota  to  review  a  judgment  of 
that  court  affirming  tbe  judgment  of  tbe  Dis- 
trict Court  of  St.  Louis  County  in  tbat  Slate, 
tbat  tbe  defendants  are  tbe  owners  of  tbe 
lands  described  In  the  complaint  in  an  action 
brought  by  AlfredF.  Webster,  plaintiff,  against 
Uilo  J.  Luther  et  al.,  defendants,  to  quiet  the 
title  of  tbe  plaintiffs  to  lands  in  said  county 
and  state  and  enjoin  defendants  from  assert- 
ing any  claim  thereto,  etc.  Affirmed, 
Tbe  facts  are  stated  in  tbe  opinion. 
Bee  same  case  below,  tlO  Minn.  77. 


KoTm.-~Am  to  preemption  lightB,  see  note  to 
tJnited  SUtes  v.  Fttaaerald,  lO:  TBB. 

TItatpaUnta  jorUmdmau  beut  orfde  forfraiiA, 
■ee  note  to  MlUor  v.  Kerr,  ft  SBL 
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t    Jfmrs.  Jod  L.  Wa«hban>  and  Dani^  S, 
Twomey  for  plaintiff  in  error. 
Mmm.  Caahnsan  K.  Dmvla*  Fnuak  B. 

Kelloge.  Cordenio  A.  Severanee,  The- 
odore T.  Hudson,  George  P.  Wilttm,  John 
R.  Van  Dettip,  AM-ed  Jaque*.  Iktniet  Q.  Caih, 
and  John  O.  WiUiam§  for  defendants  In  error. 

Hr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  Involves  the  title  to  tots  1  and  8, 
section  18.  in  township  63,  of  range  14  weal, 
situated  in  St.  Louis  county,  Minnesota. 

At  tbe  trial  below,  the  plnintiff,  Webster, 
read  in  evidence,  without  obipction — 

(1)  The  application  of  Mary  Roberlsnn, 
widow  of  James  A.  Robertson,  deceased,  of 
Benton  county,  dated  April  7,  18ti7  (together 
with  the  rec^pt  of  the  register  of  tbe  local 
land  office  showing  the  payment  of  the  fee  and 
commissions  prescribed  by  law),  to  enter  the 
lands  here  in  dispute,  under  U.  8.  Rev.  Stat, 
g  S806,  granting  additional  lands  to  soldiers 
and  sailors  who  served  lo  the  war  of  tbe  retMsl- 
lion.  (8)  Thereceipt  of  theproper  land  office, 
dated  April  7.  1887,  showing  toe  payment  in 
full  of  (he  balance  required  bv  law  for  the  en- 
try of  the  above  lota,  under  u.  8.  Rev.  Stat, 
g  22S1.  (3)  A  patent  from  tbe  United  States 
to  Mary  A.  Kobertsoo  for  these  lands,  issued 
September  21,  1888,  recorded  Februarv  11. 
18tj9.  in  the  ottlce  of  tbe  register  of  decdsln  St. 
Louis  county,  Minnesota,  and  purporting  to 
have  been  issued  pursuant  to  the  act  of  Con- 
greas  approved  May20,  1863,  "to  secure  home- 
steads 10  actual  settlers  on  the  public  domain," 
12  Stat,  at  L.  893,  chap.  75,  and  the  acts  sup- 
plemental ifaercto.  This  patent  recited  that  the 
claim  of  the  patentee  to  tbe  lots  in  controversy 
bad  been  established  and  duly  oonsummaied 
in  couformlty  to  law.  (4)  A  quitclaim  deed 
of  bargain  and  sale  of  these  premises  from 
*Mary  A.  Robertson,  widow,  to  tbe  [333 
plaintiff.  Webster,  dated  October  7,  I8w,  ac- 
knowledged October  17,  1890,  and  .recorded 
October  22,  1890. 

Tbe  defendants  read  in  evidence  a  power  of 
attorney,  dated  April  28.  t880,  and  duly  re- 
corded April  8,  1887,  from  Mary  A.  Robertson 
to  James  A.  Bogga.  This  instrument  author- 
ized and  empowered  Boggs,  as  attorney  for  his 
principal,  "to  sell,  upon  such  terms  as  lo  him 
shall  seem  meet,"  any  lands  which  the  princi- 
pal then  owned,  either  in  taw  or  equity,  and 
obtained  by  her  aa  "an  additional  bomestead" 
under  the  provisions  of  U.  8.  Rev.  StaU  g  2306; 
to  sell  any  such  lands  as  sbe  mlgbt  thereafter 
acquire  under  said  acts;  lo  receive  tbe  purchase 
money  or  other  consideration  therefor,  and  to 
deliver  in  the  name  of  the  piiocipal  such  deeds 
or  other  assurance  in  the  taw  therefor  as  to  tbe 
agent  seemed  meet  and  necessary.  It  contained 
these  additional  clauses:  "And  my  said  attor- 
ney is  hereby  authorized  to  sell  said  lands,  or 
my  Interest  therein,  and  to  make  any  contract 
in  relation  thereto  which  I  might  make  if 

E resent,  and  to  receive  for  his  own  use  and 
eneflt  any  moneys  or  other  property  the  pro- 
ceeds of  tbe  sale  of  said  lands,  or  any  Interest 

ABto  en-orvtnaunwvsattddcseripHonitnpateNCs 
for  lands,  houeomtnudi  see  note  to  Watts  v.  Xilud- 
sey.&tiSL 
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tberela,  at  arising  trom  any  contract  In  rela- 
tion thereto,  or  received  or  recovered  for  any 
Injury  thereto,  and  I  hereby  release  to  my  said 
attorney  all  claim  to  any  of  the  proceeds  of 
any  sucb  sale,  lease,  contract,  or  damages. 
And  I  further  authorize  my  said  attomer  to 
appoint  a  substitute  or  substitutes  to  perform 
any  of  the  foregoiof;  powers,  hereby  raU^ng 
and  coafirmlng  all  that  my  said  attorney  or 
his  substitute  may  lawfully  do  or  cause  to  be 
done  by  virtue  or  these  presents." 

Tbe  admission  of  this  power  of  attorney  in 
evideace  was  objected  to  by  tbe  plaintiff  upon 
the  ground,  among  others,  that  it  tended  to 
prove  a  transaction  in  fraud  of  and  in  cootra- 
veotion  of  the  laws  of  tbe  United  States,  and 
that  upon  i(8  face  it  was  contrary  to  law, 
acainst  public  policy,  fraudulent,  and  void. 
This  objection  was  overruled  and  tbe  pUlotifl 
excepted. 

The  defendants  next  read  in  evidence:  (1) 
Two  warranty  deeds,  each  for  an  undivided 
one  half  of  these  lands,  from  Mary  A.  Robert- 
son, 1^  James  A.  Boges,  ber  attorney  in  fact, 
334]*one  to  the  defendant  Louis  Kouchleau 
and  the  other  to  tbe  defendant  Milo  J.  Luther, 
each  dated  April  7,  1887,  and  rcorded  April  15, 
1887.  (3)  A  warranty  deed  executed  subae- 
auenily  to  the  above  deeds,  b^  Louis. Roucb- 
Maa  to  Ibe  defendant  Luther,  for  an  undivided 
one  fourth  of  the  lands.  - 

Tbe  court  adjudged  that  the  title  was  In  tbe 
defendants,  freed  from  any  claim  of  the  plain- 
tiff. 

Tbe  question  before  us  Is  whether  the  In* 
strument  of  writing  given  to  Bogfirs  by  Hary 
A.  Robertson,  under  date  of  April  SS,  1880, 
and  wfaich  authorized  the  former  to  sell  upon 
such  terms  as  he  deemed  meet,  and  to  convey 
the  title  to,  and  to  receive  for  bis  own  use 
and  beuefit  tbe  proceeds  of  tbe  sale  of,  any 
lands  obtained  tbe  latter  as  an  "additional 
homestead"  under  U.  S.  Rev.  Stat,  g  2806, 
was  consistent  with  tbe  acts  of  Congress  ^ela^ 
log  to  sucb  matters.  This  Is  a  quesUon  merely 
of  statutory  eonsCmctioa,  anu  is  withbi  a 
very  narrow  compass. 

By  tbe  act  of  May  8, 1863  (12  Stat,  at  L.  893, 
chap.  1862),  certnin  persons  were  given  the 
right,  under  specified  conditions,  to  enter  oae 
quarter-section  or  a  less  quantity  of  unappro- 
priated public  lands.  Tbe  sections  of  that  act, 
so  far  as  they  bear  upon  the  present  case,  were 
preserved  in  V.  8.  Rev.  Stat  8889-3391, 
which  are  as  follows: 

"Sec.  3389.  Every  person  who  is  the  head 
of  a  family  or  who  has  arrived  at  tbe  age  of 
twenly-one  years,  and  is  a  citizen  of  the  United 
Slates,  or  who  has  filed  bis  declsratioo  of  in- 
tention to  become  such,  as  required  by  the  nat- 
uralization laws,  shall  be  eniiiled  to  enter  ooe 
quarter  section  or  a  less  quantity  of  unappro- 
priated public  lands,  upon  which  such  person 
may  have  filed  a  pre-emption  claim,  or  which 
may.  at  tbe  time  tlie  application  is  made,  be 
subject  10  pre  emption  at  $1.25  peracre^  or  80 
acres  or  less  of  sucb  unapprnpriutcd  lands,  at 
$2.50  per  acre,  to  be  located  in  a  body,  in  con- 
formity to  the  legal  subdivisions  of  the  public 
lands,  and  after  tbe  same  have  beensurveyed. 
And  every  person  owning  aod  residing  on 
land  may,  under  the  provisions  of  this  section, 
enter  other  land  lying  contiguous  to  bis  land, 
I8t 


which  shall  not.  with  the  land  *so  already[335 
owned  and  occupied,  exceed  in  the  aggregate 
160  acres. 

"Sec.  2290.  Tbe  person  applying  for'  the 
benefit  of  tbe  preceding  section  shall,  upon 
application  to  the  register  of  the  land  office  in 
which  be  is  about  to  make  such  entry,  make 
affidavit  before  the  register  or  receiver  that  he  Is 
tbe  head  of  a  family,  or  is  twenty-one  years  or 
more  of  age,  or  has  performed  service  Id  the 
army  or  navy  of  the  United  States.and  that  such 
application  is  made  for  bis  exclusive  use  and 
benefit,  and  lhathis  entry  is  made  for  the  pur- 
pose of  actual  settlement  and  cultivation,  and 
not  either  directly  or  Indirectly  for  tbe  use  or 
benefit  of  any  other  person;  and  upon  filing 
such  affidavit  with  tbe  register  or  receiver  on 
payment  of  $6  when  tbe  entry  is  of  not  more 
than  80  acres,  and  on  payment  of  $10  when 
the  entry  is  for  more  than  80  acres,  he  shall 
thereupon  be  permitted  to  enter  tbe  amount  of 
land  specified. 

"Sec.  3291.  No  oertiacate,  however,  shall  be 
given,  or  patent  Issued  therefor,  until  the 
piration  of  five  years  from  the  date  of  such 
entry;  aod  if,  at  tbe  expiration  of  such  time, 
or  at  any  time  within  tbe  two  years  thereafter, 
the  person  making  such  entry;  or  if  be  be 
dead,  bis  widow;  or  In  case  of  her  death,  bis 
hdrs  or  devisee;  or  in  case  of  awldow  making 
mch  entry,  her  heirs  or  devisee  to  case  of  ber 
death, — proves  by  two  credible  witnesses  that 
be,  she,  or  tbey  have  resided  upon  or  cultivated 
the  same  for  the  term  of  five  years  immedi- 
ately succeeding  tbe  time  of  filing  tbe  affidavit, 
and  makes  affidavit  that  no  part  of  such  land, 
had  been  alienated,  except  as  provided  in 
g  3368,  and  that  he,  she,  or  tbey  will  bear 
true  allegiance  to  the  government  of  the 
United  States:  then,  in  such  case,  he,  sbe.  or 
they,  if  at  that  lime  citizens  of  the  United 
Stales,  shall  be  entitled  to  a  patent,  as  in  other 
cases  provided  by  law.  Tbat  the  proof  of 
residence,  oosupation,  or  cultivation,  tbe  affi- 
davit of  nonalienation,  and  the  oath  of  alle- 
g^nce  required  to  be  made  by  U.  S.  Rev.  Slat,  g 
^1,  mav  be  made  before  tbe  judge,  or,  in  bis 
absence,  before  the  clerk,  of  any  court  of  record 
of  tbe  county  and  'state,  or  district  and  [336 
territory.  In  which  tbe  lands  are  situated;  aod 
if  said  lands  are  situated  in  any  unorganized 
rouoty,  sucb  proof  may  be  made  in  a  similar 
manner  In  any  adjacent  county  in  said  state  or 
territory;  and  tbe  proof,  affidavit,  and  oath, 
when  so  made  and  duly  oubscribed,  shall  have 
tbe  same  force  and  effect  if  made  before  tbe 
register  or  receiver  of  the  proper  land  district; 
and  the  same  shall  be  transmitted  by  such 
judge,  or  tbe  clerk  of  his  court,  to  the  register 
and  receiver,  with  tbe  fee  aod  charges  allowed 
by  law  to  bim;  and  tbe  register  and  receiver 
shall  be  entitled  to  the  same  fees  for  examiniug 
aod  approving  said  tesUmony  as  are  now  al- 
lowed by  law  for  taking  tbe  same.  Tbat  if 
any  witness  making  sucb  proof,  or  the  said  ap- 
plicant making  sucb  affidavit  or  oath,  swenrs 
falsely  as  to  any  material  matter  contaloed  in 
said  proof,  affidavits,  or  oaths,  tbe  said  false 
swearing  being  wilful  and  corrupt,  he  shall  be 
deemed  guilty  of  perjury,  and  aball  be  liable 
to  tbe  same  pains  and  peoaltles  as  if  he  bad 
sworn  falsely  before  tbe  register." 

On  tbe  4th  day  of  AjwU,  1872,  Gongress 
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passed  an  act  entitled  "Ad  Act  to  Enable  Hon- 
orably Dtocbarped  Soldfera  and  Sailors,  Tbelr 
'Widows  and  Orphan  Cbildrea,  to  Acquire 
Homesteads  on  the  Pablic  Laoda  of  tlie  United 
BtateB."  17  Stat,  at  L.  49,  chap.  85.  Tbo  2d 
section  of  tbat  act  declared  that  any  person  en- 
titled under  the  provisions  of  tbe  1st  section 
**to  enter  a  homestead,  who  may  have  bereto- 
fore  entered  under  the  homestead  laws  a  quan- 
tltj  of  land  less  tfaan  100  acres,  shall  be  per- 
mitted to  enter  under  tbe  proTlsionsof  tblsact 
BO  much  land  as,  when  added  to  tbe  quantity 
nreriouslT  entered,  ahallnot exceed  160  acres. 
Tbts  section,  it  will  be  observed,  did  not  re- 
quire that  tbe  additional  land  allowed  to  be 
entered  should  adjoin  or  be  contiguous  to  tbe 
land  originally  entered. 

But  by  tbe  act  of  June  6.  1873  (17  Stat,  at 
L.  888,  cbap.  888),  the  act  of  April  4.  1872,  was 
■mended,  no  aunitantial  chance,  however,  be- 
ing made  In  the  Ist  section  of  tbe  last-named 
act.  Id  place  of  tbe  Sd  section  of  the  act  of 
April  4,  1872,  tbe  following  section  was  sub- 
atituted:  "Tbat  any  person  entitled,  under  tbe 

SrovisioDS  of  tbe  foregoing  section,  to  enter  a 
137]  'homestead  who  may  have  heretofore 
entered,  under  the  homestead  laws,  a  quantity 
of  land  less  than  160  acres,  aball  be  permitted  to 
enter,  under  tbe  provisloos  of  •this  act,  so  much 
land  contiguous  to  the  tract  embraced  in  tbe 
first  entry  as.  when  added  to  the  quantity  previ- 
ously entered,  shall  not  exceed  160  acres," 
Tbe  words  "contiguous  to  the  tract  embraced 
tn  the  flnt  entry"  clearly  Indicate  that  the  per- 
son who  drew  the  section  had  In  mind  to  cut 
off  tbe  right  to  enter  additional  lands  that 
vere  not  contiguous  to  those  originally  entered 
under  the  homestead  laws. 

But  tbe  policy  Indicated  by  the  8d  section  of 
the  act  of  June  8.  1872,  was  soon  reversed. 
For,  by  tbe  act  of  March  8. 1878  (17  Stat,  at  L. 
603,  chap,  374),  g  2  of  the  act  of  June  8, 
1873,  was  amended  so  as  to  read  as  follows: 
"Tbat  any  person  entitled  underthe  provisions 
of  tbe  foregoing  sections  to  enter  a  homestead, 
who  may  have  heretofore  entered,  under  the 
homestead  laws,  a  quantity  of  land  less  than 
160  acres,  shall  be  permitted  to  enter  so  much 
land  as,  when  added  to' tbe  qusntity  previously 
cotmd,  shall  not  exceed  160acre8.^  Thisac^ 
U  will  be  observed,  omitted  the  words  "under 
tbe  provisions  of  this  act"  and  the  words  "coo- 
tlgnous  to  tbe  tract  embraced  in  tbe  first  en- 
tiy,"  that  were  in  the  previous  act.  The  effect 
and.  as  is  manifest,  tbe  object  of  the  last  act,  was 
to  eliminate  from  the  legislation  of  Congress 
allowing  additional  lands  to  those  who  had  en- 
tered leas  than  160  teres  under  the  homestead 
laws,  tbe  requirement  that  the  additional  lands 
should  be  contiguooi  to  those  ori^nally  en- 
tered. 

This  view  is  not  at  all  affected  by  the  revi- 
sion, for  the  sections  under  which  tbe  lands  In 
question  were  entered  make  no  substantial 
change  in  tbe  previous  law.  Those  sections 
are  as  follows: 

"Sec.  2804.  Every  private  soldier  and  officer 
who  has  served  in  the  Anny  of  tbe  United 
States  during  the  recent  rebellion,  for  ninety 
days,  and  wbo  was  honorably  discharged,  and 
has  remained  loyal  to  tbe  government,  includ- 
ing tbe  Iroopa  mustered  Into  the  service  of  the 
United  Slates  by  virtne  of  thoBd  section  of  an 


act  approved  February  *13,  1862.  and  [338 
every  seaman,  marine,  and  officer  wbo  bas 
served  In  the  Navy  of  the  United  States  or  In 
tbe  Marine  Corps  during  tbe  rebellion,  few 
ninety  days.and  who  was  honorably  discharged 
and  bas  remained  loyal  to  the  govern  ment.sball, 
on  compliance  with  tbe  provisions  of  this  chap- 
ter, as  hereinafter  modified,  be  entitled  to  enter 
upon  and  receive  patents  for  a  quantity  of 
public  lands  not  exceeding  160  acres,  or  one 
quarier-section,  to  be  taken  In  compact  form, 
according  to  legal  subdivisions,  including  tbe 
aliernale  reserved  sections  of  public  lands  along 
tbe  line  of  any  railroad  or  other  public  work, 
not  otherwise  reserved  or  appropriated,  and 
other  lands  subject  to  entry  under  the  home- 
stead laws  of  tbe  United  States:  but  such 
homestead  settler  shall  be  allowed  six  months 
after  locating  bis  homestead,  and  filing  bis 
declaratory  statement,  within  which  to  make 
his  entry  and  commence  his  settlement  and  im- 
provement. 

"8ec.  2800.  The  time  which  the  homestead 
settler  bas  served  In  the  Army,  Navy,  or  Ma- 
rine Corps  shall  be  deducted  from  tbe  time 
heretofore  required  to  perfect  title,  or  if  dis- 
charged on  account  of  wounds  received  or  dis- 
ability Inconcd  In  the  line  of  duty,  then  tho 
term  of  enlistment  shall  be  deducted  from  tbe 
time  heretofore  required  to  perfect  title  with 
out  reference  to  the  length  of  time  he  may 
have  served;  but  no  patent  shall  Issue  to  any 
homestead  settler  who  bos  nut  resided  upon, 
improved,  and  cultivated  his  homestead  for  a 
period  of  at  least  one  year  after  he  shall  have 
commenced  bis  improvements. 

"Sec.  2306.  Every  person  entitled  under 
the  provisions  of  ^  2&04  to  enter  a  home- 
stead, who  may  have  heretofore  entered,  un- 
der the  homestead  laws,  a  quantity  of  land 
less  than  160  acres,  shall  be  permittea  to  enter 
so  much  land  as,  when  added  lo  the  quanti^ 
previously  entered,  shall  not  exceed  160 
acres." 

As  tbe  lands  In  controversy  are  not  con- 
tiguous to  those  originally  entered,  there  would 
be  some  ground  to  contend  that  the  entry 
made  by  Mrs.  Robertson  In  18S7  was  invalid, 
but  for  the  omission  ex  indmtria  from  the  stat- 
ute of  the  "requirement,  first  Introdaced[339 
by  tbe  act  of  June  6, 1863,  tbat  the  additional 
lands  entered  should  be  contiguous  to  those  en- 
tered under  the  act  of  1862,  or  under  the  Isl 
section  of  tbe  act  of  June  8,  1872. 

If,  then,  Coneress  did  not  burden  the  right 
to  additional  lands  with  tbe  condition  that 
they  should  be  contiguous  to  those  originally 
entered,  it  would  seem  necessarily  to  follow 
that  tbe  grant  of  additional  lands  was  without 
restrictions,  and,  conitequenttf,  there  was  no 
purpose  to  interfere  with  the  disposition  by  the 
homesteader  of  such  addlUonal  lands,  or  of  bis 
Interest  In  them.  In  any  mode  be  deemed 
proper  or  tbat  might  be  adopted  in  respect  of 
other  property  owned  by  him.  Any  otber  con- 
struction of  g  2S06  would,  we  apprehend,  de- 
feat tbe  purpose  that  Congress  had  In  view 
when  it  gave  additional  lands  to  those  who  bad 
made  entries  under  the  homestead  laws  of  less 
tban  160  acres.  We  cannot  see  that  ony  sound 
policy  could  have  been  subserved  by  restrict- 
ing tbe  bounty  of  Congress  to  those  who  are 
auiB  to  find  additional  lands  oontlguous  to 
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those  previously  entered  by  tbem;  and  we  en- 
tirely concur  in  the  views  expressed  bv  the  su- 

Sreme  court  of  Mianesota.  Speabiag  by  Chief 
ustice  Gllfitlan,  in  tbe  present  cace,  it  said: 
"There  being  nothing  in  the  terms  of  the 
section  requiring  the  thlnes  specified  In  the 
act  of  1802,  to  wit.  the  msEiog  of  proofs,  af- 
fidavits, etc.,  is  there  anytbingln  tbe  policy  of 
the  government  In  respect  to  the  subject-mat- 
ters of  tbe  various  acts  referred  to  which  raises 
the  presumption  that  Congress  Intended  any 
of  tbe  requirements  of  the  act  of  1862  to  ap- 
ply to  the  'sddilionnl  rightf  or  intended  tbe 
feature  of  ioalienabllity  impressed  on  tbe  home- 
stead entered  under  the  act  of  1863,  or  the  1st 
section  of  tbe  »Ct  of  1878,  should  utach  to  tbe 
'additional  rishtf  The  purpose  of  Congress 
In  giving  tbe  right  to  enter  and  acquire  a  home- 
stead under  tbe  act  of  1863  and  tbe  Ist  section 
of  tbe  act  of  1872,  was  not  merely  to  confer  a 
benefaclioo  on  tbe  citizen,  or  discharged  sol- 
dier or  sailor.  There  was  also  the  purpose  to 
secure,  so  far  as  possible,  a  bona  fide  settler  on 
tbe  public  lands,  to  promote  the  peopling  and 
340]cuItivation  of  those  lands.  *It  was  to  pre- 
vent tne  evasion  of  ibis  result  that  the  person 
applying  to  enter  a  homestead  is  required  to 
make  affidavit  that  the  application  is  made  for 
his  or  her  exclusive  use  and  benefit,  for  the  pur- 
pose of  actual  settlement  and  cultivation,  and 
not,  either  directly  or  indirectly,  for  tbe  use  or 
benefit  of  any  other  person,  and  on  ap^ylng 
for  tbe  patent  to  make  proof  of  residence  on. 
and  cultivation  of,  tbe  land  for  five  years,  and 
an  affidavit  that  no  part  of  the  land  has  been 
alienated;  and  It  Is  provided  that  the  land  shall 
not  be  taken  for  debts,  and  that  upon  any 
change  of  residence  or  abandonment  of  the 
land  for  more  than  six  months  the  land  shall 
levert  Tbe  end  In  view  was  the  peopling  of 
-racant  public  lands  with  settlers  owning  and 
cullivatiDg  their  own  homes.  To  secure  set- 
tlers or  require  residence  or  cultivation  was  no 
part  of  tbe  end  lo  view  in glvingtbe additional 
right  under  the  section  as  amended  in  1873. 
No  residence  on  or  cultivation  of  tbe  land  as  a 
condition  of  securing  tbe  additional  right  was 
intended.  It  was  a  meregrutuity.  There  was 
no  other  purpose  hut  to  give  It  as  a  sort  of 
compensation  for  the  person's  failure  to  get  the 
full  quota  of  160  acres  by  bis  first  homestead 
entry.  There  is  no  reason  to  suppose  it  was 
intended  to  hamper  the  gift  with  conditions 
that  would  lessen  its  value,  nor  that  It  was  in- 
tended to  be  made  In  any  bat  the  most  advan- 
tageous form  to  tbe  donee.  After  the  right  was 
conferred  it  was  immaterial  to  the  government 
whether  tbe  oHpinal  donee  should  continue  to 
hold  it,  or  should  transfer  it  to  another.  Or, 
rather,  as  policy  requires  tbe  peopling  of  tbe 
vacant  public  laoda.  and  as  It  could  not  be  ex- 
pected or  desired  that  the  homesteader  should 
abandon  his  first  entry  to  settle  upon  tbe  addi- 
tional land,  it  would  be  more  for  tbe  interest 
of  the  government  that  be  should  be  able  to 
assign  his  additional  rigbt,  so  that  it  might 
come  to  be  held  by  someone  who  would  set- 
tle upon  tbe  lands.''  SO  Minn.  77.  8S. 

Subsequently,  tbe  same  questions  were  care- 
fully ezamined  in  the  circuit  court  of  appeals 
for  the  eighth  circuit  in  Barnet  v.  Poiner,  27 
V.  3.  App.  900.  In  that  case  it  was  betd  that 
the  right  given  by  U.  S.  Rev.  Sut.  g  3306,  to  a 


'soldier  who  had  theretofore  entered,  un  [341 
der  the  homestead  laws,  less  than  160  acres  t« 
enter  enough  more  to  make  up  that  Quan- 
tity, was  assignable  before  entry,  there  being 
no  restriction  as  in  the  homestead  act  Tbe 
judgment  in  the  circuit  court  for  the  district 
of  Minnesota,  delivered  by  Judge  Nelson 
{Poirier  v.  Barnei,  67  Fed.  Rep.  906)  was  af- 
firmed. Judge  Sanborn,  speaking  for  the  cir- 
cuit court  of  Appeals,  well  said:  "Tbe  bene- 
flclary  was  left  free  to  select  this  additional 
land  from  any  portion  of  tbe  vast  public  do- 
main described  in  the  act,  and  free  lo  apply  it 
to  any  beneficial  use  that  he  chose.  It  was  an 
unfettered  gift  in  tbe  nature  of  compensation 
for  past  serrices.  It  vested  a  property  right 
In  ue  donee.  The  inesnmption  is  that  Con- 
gress Intended  to  make  this  right  as  valuable 
as  possible.  Its  real  value  was  measured  by 
the  price  that  could  be  obtained  bv  its  sale. 
Tbe  prohibition  of  its  sale  or  disposition  would 
have  made  it  nearly,  if  not  quite,  valueless  to 
a  beneficiary  who  bad  alreuy  establlsed  his 
home  on  the  public  domain.  Any  restriction 
upon  Its  alienation  must  decrease  its  value. 
We  are  unable  to  dod  anything  in  tbe  acta  of 
Congress  or  In  the  dictates  of  an  enlightened 
public  policy  that  requires  the  Imposition  of 
any  such  restraint  On  tbe  other  hand,  the 
general  rule  of  law  which  discouraees  all  re- 
Btraints  upon  alienation,  the  marked  contrast 
between  me  purpoae  and  the  provisions  of  tbe 
grant  of  the  right  of  the  original  homestead 
and  tbe  purposes  and  provisionaof  the  grant  of 
tbe  right  to  the  additional  land,  and  the  btetory 
of  the  tegislaiion  which  is  codified  in  the  exist- 
ing bomestead  law,  leave  us  without  doubt  that 
the  assignment  before  entry  of  the  rit^ht  to  this 
Additional  land  granted  by  U.  8.  Rev.  Sut 
S  2806,  contravenes  no  public  policy  of  tbe  na- 
tion, violates  no  statute,  and  Is  valid  as  tu^ainst 
the  asd^or,  his  beira  and  assigns.'*  To  the 
same  effect  were  tbe  following  cases:  Knight 
V.  Uary.  54  Wis.  469;  MuUm  v.  Wine,  86 
Fed.  Rep.  SOt;  Rote  v.  Nevada  A  Q.  V.  Wood 
A  Lumber  Go.  78  Cal.  885;  MoAtgomtTg  v. 
Padfle  Coatt  T/ind  Bnrtau,  94  CaL  384. 
-  Much  stress  la  placed  by  the  plaintifl  in  error 
upon  the  'practice  of  tbe  land  depart  [342 
ment  during  a  certain  period,  based  upon  the 
idea  that  the  right  of  entry  given  by  tbe  statute 
of  additional  lands  was  entirely  peraonal,  and 
not  assignable  or  transferable.  We  cannot 
give  to  this  practice  in  tbe  land  office  the  ef- 
fect claimed  fw  it  by  the  plaintiff  in  error. 
The  practical  construction  given  to  an  act  of 
Congress,  fairly  susceptible  of  different  con- 
structions, by  one  of  tbe  executive  departments 
of  the  government  Is  always  entitled  to  tbe 
highest  respect  and  In  doubtful  cases  should 
be  followed  by  the  courts,  especially  when  Im- 
portant ioteresta  have  grown  up  under  tbe 
practice  adopted.  Bata  BtiftigeraUng  Oo.  v. 
Svttberger,  167  U.  S.  1,84189:601,  6101:  Unit- 
ed Statet  V.  HeaUy.  160  U.  8.  186,  141  [40: 
869,  871].  But  this  court  has  often  said  that 
it  will  not  permit  the  practice  of  an  executive 
department  to  defeat  tbe  obvioua  purpose  of  ft 
statute.  In  the  present  case  It  is  our  du^  to 
adjudge  that  the  right  given  by  the  statute  in 
question  to  enter  "addltlonar  lands  was  as- 
signable and  tranferable;  consequently  the  In- 
strument of  writing  giva  by  Mary  J.  Roberta 
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to  Bogga  wu  not  forbidden  by  any  act  of 
Conxrett. 

J}  resulu  thai  theju^^ent  below  mutt  be  and 

SAMUEL  G.  HILBOBK.  Apj*.^ 
11. 

UNITED  STATES. 
«Bw  8.  GL  Beportert  «d.  Stt-MU 

Fen  efdtttria  att^rmy. 


earned  b;  adistxlct  attorner  by  Mirfoe  wttb- 
ont  apeclal  employmeat  Id  defendlov  babeaa 
eorpM  eiMi  broiwtat  to  releaie  OUoeao  emu 
vnuita  detaloed  1^  order  of  tbe  oollcotor  of  the 
port  are  part  of  tbe  emolnmeata  ot  hto  oOoe 
for  vUob  he  mnat  aocoaot  to  tha  gOTemmeiit 
finder  U.afiOT.  8Ut.«8i)8. 

[Na  M7,] 

MmiUed  Ma§  2,  2896.   Mded  Mag  28, 
1S96. 

APPEAL  from  a  judgment  of  tbe  Court  of 
^Claims  Id  favor  of  Samuel  G.  Htlboro, 
district  attorney,  asaiost  tbe  Uolled  States,  for 
4604.60.  fees  of  said  diBtrict  attorney,  and  dis- 
ml«iDg  «  ooaoterclaim  of  Uiedefendaat.  Tbe 
^pellant  dalmed  tbat  tbe  jadgmeot  of  the 
oHtrt  in  bb  favor  aboafd  have  been  for  a  large 

Statement  by  Hr.  Justice  Brown: 
34S]  *TblB  was  a  petition  by  tbe  district  at- 
torney for  the  district  of  California  for  certain 
<eea  for  aerrices  rendered  by  direction  of  ibe 
Attoraej  Chaaetal,  In  connection  with  various 
iiabMi  owpof  cases  of  Chinamen  tfeslrior  to 
«otertbls  country:  tbe  total  amount  of  dlsatlow- 
•Qces  In  this  cooDectioa  being  Id  tbe  vicinity  of 
^.000.  Defendants  filed  a  counterclaim  for 
moneys  claimed  to  be  erroneously  and  illegally 
allowed  and  paid  by  tbe  acconotinc  officers  of 
tbe  TnasaiT  Department  In  the  sum  of  $980, 
In  excess  of  tbe  ftes  and  compensation  pre- 
aolbed  by  law, 

In  this  connection  the  court  of  claims  made 
•  finding  of  facts  to  the  effect  tbat  tbe  claim- 
ant appeared  and  resisted  certain  proceedinsB 
In  cases  nrosecuted  In  the  proper  court  of  tbe 
United  Btstea,  wberdn  writs  of  habeas  corpus 
bad  been  issued  on  behalf  of  subjecU  of  Ibe 
Emperor  of  China,  to  ntsstersof  certain  vessels 
arriving  at  the  port  of  San  Francisco,  by  wbom 
persona  were  detained  by  order  of  the  collector 
of  laid  port,  acting  under  color  of  tbe  author* 
4ty  of  the  act  of  Congress  of  Hay  6. 1888  (23 
Stat,  at  L.  58),  and  of  July  0,  1884  (88  Stat  at 
L.  llff).  Judgment  was  rendered  without  a 
Jury  (n  each  case.  For  these  services,  tbe 
judge,  upon  approving  claimant's  accounts, 
unt^r  tbe  act  of  February  2S,  1875,  taxed  and 
allowed  him  an  assimilated  fee  of  $10  in  each 
«ase,  certified  it  to  be  a  just  and  reasonable 
compensation,  and  tbat  it  had  been  assimilated 
to  such  fee  as  Is  prescribed  by  U.  8.  Rev.  Stat, 
%  ^i4.  for  similar  services  In  cases  in  whidti  tbe 


iron.— ^  to  sstni  pay  or  compmuaUon  to  ofUci*, 
eet  DOte  to  ITotted  States  v.  UaodanM,  8: 881, 
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United  States  are  a  party,  and  where  judg- 
ment is  rendered  without  a  jury. 

Tbe  case  involved  severu  other  points,  not 
questioned  upon  this  appeal,  and  resulted  in  a 
judgment  In  favorof  the  petitioner  for  $694.60 
and  a  dismissal  of  the  counterclaim.  From 
thU  judgment  petitioner  appeuled,  assigning 
ai  error  that  tbe  court  of  claims  erred  inliola- 
Ing  that  tbe  assimilated  fees,  earned  by  blm  in 
rewsting  the  habeas  corpus  proceedings,  were 
to  be  included  in  bis  emolument  return  or 
counted  in  making  up  bis  maximum  compen- 
sation, and  tbat  ue  judgment  of  the  court 
should  have  been  for  the  snm  of  $8,280. 

ite$m.  Charlea  KJbtg  and  WllUus  B. 
King  for  appellant. 

Mr.  J.  E.  Dodffe*  Asdstant  Atttmugr  Gen- 
eral, for  appellee. 

Mr.  Justice  Brown  delivered  tbe  opinion  of 

tbe  court: 

Tbe  only  question  presented  by  this  appeal 
Is  whether  the  assimilated  fee  of  $10  allowed 
by  tbe  court  to  tbe  district  attorney  for  bis 
services  in  defending  a  large  number  of  habeas 
corpus  cases,  brought  to  release  from  the  ctis- 
tody  of  masters  of  vessels  certain  Chinese  emi- 
grants, wbom  tbe  collector  of  tbe  port  had  or- 
dered detained,  Aonld  be  accounted  for  by 
him  In  tbe  relams  made  by  him  to  tbe  govern- 
ment, of  the  fees  and  emoluments  of  bis  office. 
THo  showing  was  made  of  any  special  'employ- 
ment  of  tbe  district  attorney  in  these  cases» 
either  by  the  court  or  by  tbe  Attorney  Oen- 
oral,  dr  any  other  officer:  and  apparently  hla 
appearance  for  tbe  United  States,  and  his  de- 
fense of  these  proceedings,  were  construed  as 
a  proper  part  of  his  duties  as  district  attorney, 
and  were  voluntary.  The  question  is  whether 
these  services  were  so  far  a  part  of  tbe  official 
duties  of  tbe  district  attorney  as  to  require  blm 
to  make  return  U)  the  government  of  the  fees 
earned  therefor  as  emoluments  of  bis  office, 
wltbio  tbe  meaning  of  U.  8.  Rev.  Stat,  g  888, 
vbich  directs  the  district  attorney  to  make  a 
return  on  tbe  let  days  of  January  and  July 
of  each  year  of  all  fees  and  emoluments  of  bu 
office  and  of  all  tbe  necessary  expenses.  By 
g  884  "the  preceding  section  shall  not  apply  to 
fees  and  compensation  allowed  to  district  attor* 
neys  by  §  826"  (a  percentage  upon  moneys  col- 
lected in  suits  under  tbe  revenue  laws)  "and 
g  827"  (compensation  certified  by  tbe  court  and 
approved  by  tbe  Secretary  of  theTreasury  In  ac- 
tions against  officers  of  the  revenue).  "All 
otiier  fees,  charges,  and  emoluments  to  which 
a  district  attorney  or  a  marshal  may  be  enti- 
tled, tiy  reason  of  tbe  discharge  of  tbe  duties 
of  bis  office,  as  now  or  hereafter  prescribed  by 
law,  or  in  any  case  In  which  Ibe  United  States 
will  be  bound  by  tbe  judgment  rendered  there- 
in, whether  prescribed  by  statute  or  allowed  by 
a  court,  or  any  judee  thereof,  shall  be  included 
in  tbe  '^mlannual  return  required  of  [315 
said  officers  by  tbe  preceding  section." 

In  determining  whether  thefeesln  tbese  cases 
were  earned  by  reason  of  tbe  discharge  of  the 
duties  of  his  office,  we  are  referred  to  g  771,  in 
which  It  is  enacted  that  "It  shall  be  tbe  dutv 
of  every  district  attorney  to  prosecute.  In  his 
district,  all  delinquents  for  crimes  and  offenses 
cognizable  nnder  the  authority  of  the  United 
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States,  and  a1]  clril  actloni  In  which  the  United 
States  are  coDcerned,  and,  unless  otherwise  In> 
Btructed  by  the  Secretary  of  the  Treasury,  to  ap- 
pear in  bebaif  of  the  defendants  in  all  suits  and 

i>roceediDgB  pending  ia  his  district  against  col- 
ecton  or  other  officers  of  the  revenue  for  any 
act  done  by  them  or  for  the  recovery  of  any 
money  exacted  by  or  paid  to  sach  officers,  and 
them  paid  into  the  treasury." 
It  is  argued  by  the  petitioner  fn  this  coDoec- 
tlon  that  these  fees  were  earned,  not  fn  the 

firosecution.  but  In  the  defense,  of  civil  actfona 
n  which  the  United  Slatea  were  concerned, 
and  as,  at  the  time  when  this  statute  was  origi- 
nally enacted,  the  United  States  could  not  be 
sued  in  the  circuit  or  district  courts,  it  was 
never  contemplated  that  the  district  attorney 
would  be  called  upon  to  defend  the  United 
States,  except,  of  course,  in  suits  against  of- 
ficers of  the  revenue;  and  hence  that  the  law 
only  imposed  oo  him  the  duty  of  pnsecuting 
suits  in  which  the  United  States  were  concerned 
u  a  party  plaintiff.  This  precise  question, 
however,  was  considered  and  passed  upon  by 
this  court  in  United  atntet  v.  Smiili,  ISS  U.  S. 
846  [89: 1011],  in  which  we  held  that  the  fact 
that  the  government  was  interested  as  defend- 
ant in  some  of  the  cases  in  which  fees  were 
claimed  was  immaterial,  and  that  the  words 
"to  prosecute  all  civi)  actions"  were  not  to  be 
interpreted  in  any  technical  sense,  but  should 
be  construed  as  covering  any  case  in  which 
district  attorneys  are  employed  to  prosecute 
the  interests  of  the  government,  whether  such 
interests  be  the  subject  of  attack  or  defense. 
We  only  desire  to  add  in  this  connection  that 
it  would  require  a  strong  case  to  show  that 
services,  for  which  the  district  attorney  is  en- 
titled to  charge  the  government  a  fee.  are  not 
also  services  for  the  earnings  of  which  he 
846]*shonld  make  return  to  the  government 
Id  his  emolument  account.  In  g  884  there  are 
two  express  exceptions  to  this  rule,  and  the  im- 
plication from  these  Is  that  do  others  should  be 
permitted.  We  do  not  mean  to  say  that  there 
may  not  possibly  be  others,  but  we  think  it 
should  appear  by  a  clear  inference  that  they 
were  not  intended  to  be  included.  The  gov- 
ernment can  only  be  called  upon  to  pay  for 
services  earned  the  district  attorn^  in  bis 
official  capacity,  and  for  the  fees  earned  in  the 
performance  of  these  services  he  should  ac- 
count to  the  government  in  bis  fee  and  emolu- 
ment returns,  unless  there  he  some  express  ex- 
ception taking  them  out  of  the  general  rule. 

The  judgment  oj  the  court  below  i$  thert^ore 
termed. 

Mr.  Justice  Fiald  took  oo  part  in  tbe  oon- 
sideratlon  of  Uila  case. 


THE  STEAMER  COQUITLAH.  etc., 
Thohas  Eaklb,  and  Union  Stbahbhip  Cok- 
PAKT,  Claimants,  Appt»., 

V. 

UNITED  STATES. 
(Bee  &a]let>ort»i^«d.Slfr«l> 

JuritdieUon  ^dnuU  eomi  ^appeab. 

Tht  dutrlot  eonit  oC  Alaska  la  to  Da  regarded 
M  thvsnpreiMOOtui  of  that  territory  wlttalntbt 

1S4 


meanlDsoftheaotof  March  iLUn.  flU.aod«S 
the  orderof  thts  court  anlgDinir  Alaska  to  cki 
ninth  dnwit;  and  the  deereeof  the  dJatrict  cottn 
of  Alaska  li  subject  to  review  br  the  flAreaia 
oourtoC  appeals  of  tliat  droait. 

[No.  801] 

SulmitUd  ApHt  90,  1896.   Bedded  Mmg  XI. 

1896. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  fcK-  tha  -I 
Ninth  Circuit  as  to  its  Jurisdiction  to  entcrtalo  \ 
an  appeal  from  a  decree  of  the  District  Conrt 
of  Alaska.   Juriedieiion  affirmed. 

For  case  in  district  court,  see  57  Fed.  Bep. 
708. 

The  facts  are  stated  in  the  opinion. 

Meean.  H.  6.  StroTe.  J.  B.  Alle». 
Ofaarice  MeMieken*  £.  C.  Hufchea* 
Caldanm  Carlisle*  Jarnea  Heawflfawa 
Lewis*  J.  A.  StraUon,  and  £.  C.  GUmwt 
for  appellants. 

Mr.  Holaaea  Conrad.  Solicitor  GcocfsL 
for  appellee. 

*Mr.  Justice  Harlan  delivered  the  [347 
(^nlon  of  the  court: 

This  is  a  suit  in  admiralty  tnon^t  by  tbe 
United  States  in  the  district  court  of  Auak* 
for  the  forfeiture  of  the  steamer  Coquillaniu 
because  of  an  alleged  violation  of  the  revenue 
lawa  of  the  United  States. 

A  decree  having  been  rendered  for  the 
United  States  on  the  18th  day  of  December. 
1893,  an  appeal  was  prosecuted  to  the  cfrouli 
court  of  appeals  for  the  ninth  circuit. 

By  the  6lh  section  of  the  act  of  March  S, 
1801,  chap.  617,  the  circuit  courta  of  i4>peala 
are  given  Jurisdiction  to  review  by  appeal  or 
writ  of  error  the  "final  decision  In  the  district 
court  and  the  existing  circuit  courts  io  all 
cases"  other  than  those  provided  for  io  tbe  Sib 
section  ot  the  act,  "unless  otherwise  provided 
by  law."  And  tbe  l5th  section  of  the  sbbs 
act  it  la  declared;  "That  tbe  circuit  court  of 
appeal  In  cases  In  which  the  judgment  of  tbe 
circuit  courts  of  appeal  are  made  final  by  this 
act  shall  have  the  same  appellate  Juri ■diction, 
by  writ  of  error  or  appeal,  to  review  tbe  Jodg- 
menta,  orders,  and  dectees  of  tbe  sopceoie 
courts  of  tbe  several  territories  as  by  this  ad 
they  may  have  to  review  the  judgments,  or- 
ders, and  decrees  of  the  district  couru  sad 
circuit  court8;and  for  that  purpose  tbe  several 
territoriea  shall,  by  orders  of  tbe  aupreme 
court  to  be  made  from  time  to  time,  be  as- 
signed to  partieular  circuits. "  26  Stat  at  L. 
826,  880.  In  execution  of  the  duty  imposed 
by  that  section,  this  court,  by  an  order  pco- 
molgated  May  11, 1801,  aasigned  tbe  lerrllMj 
of  Alaska  to  tbe  ninth  judicial  clhsuit 

The  jurisdiction  of  the  circuit  court  of  ap- 
peals for  the  ninth  circuit  to  hear  and  deter- 
mine this  cauae  waa  disputed  by  tbe  United 
States  upon  these  grounds:  (1)  That  the  dis- 
trict court  of  Alaska  Is  not  a  district  court 
within  tbe  meaning  of  tbe  6th  sectiMi  of  the 
above  act  of  1891,  and  was  not  a  district  court 
belonging  to  tbst  circuit;  (8)  that  tbe  district 
court  of  Alaska  Is  not  a  supreme  court  of  a 
territory  within  tbe  meaning  of  that  act  and 
tbe  above  order  or  rule  of  Ibis  court 

The  cauae  is  now  before  as  upon  a  certift- 

u.a. 


Digitized  by  Google 


18BS. 


Thb  CoqumaH  t.  Dhited  Statbb. 


817-850 


8481  cate  tnm  tbe  'dicnlt  court  of  tppeals 
u  to  It!  jurifldlcUoD  to  entertalD  an  appeal 
from  tbe  decree  of  the  district  court  of  Alaska. 

By  the  act  of  Julj  27,  1868,  chap.  278.  the 
lam  0[  the  United  States  relating  to  customs, 
commerce,  and  navlgatioD  were  ezlended  to 
and  over  all  the  malolaDd,  IslaDda,  and  waters 
of  tbe  territory  ceded  to  the  United  Stales  by 
tbe  treaty  witb  Russia  of  Hsrcb  80, 1867,  so 
far  aa  the  same  were  applicable  thereto.  15 
Stat,  at  L.  240.  The  provisions  of  that  act 
were  reproduced  la  U.  S.  Rev.  Stat.  §§  1954- 
1976.  under  the  title  of  "ProTisioos  Relating  to 
the  Unorganized  Territory  of  Alaska."  Section 
10S7  provides:  "Until  otherwise  provided  by 
law,sJl  violations  of  this  chapter  .and  of  the  sev- 
eral laws  hereby  extended  to  tbe  territory  of 
Alaska  and  the  waters  thereof,  committed 
within  the  limits  of  tbe  same,  shall  be  prose- 
cuted Id  any  district  court  of  the  United  States 
In  California  or  Oregon,  or  in  the  district 
courts  of  Washington;  and  tbe  collector  and 
dq>uty  collectors  appointed  for  Alaska  terri- 
tory, and  any  person  authorised  in  writing  by 
either  of  them,  or  by  tbe  Secretary  of  the 
Treasury,  shall  have  power  to  arrest  persons 
and  seize  vessels  and  merchandise  liable  to 
fines,  penalties,  or  forfeitures  under  this  and 
the  other  laws  extended  over  tbe  territory,  and 
to  keep  and  deliver  tbe  same  to  tbe  marshal  of 
some  one  of  such  courts;  and  lucb  courts  shall 
have  original  jurisdlcUon,  and  may  take  cog- 
ninnce  of  all  cases  arising  under  this  act  and 
tbe  several  laws  hereby  extended  over  tbe  ter- 
ritory, and  ahal]  proceed  therein  In  tbe  same 
manner  and  with  tbe  like  effect  as  If  such 
cases  bad  arisen  within  the  district  or  territory 
where  the  ptoceedtags  an  toougbt.''. 

By  tbe  Ist  aecUon  of  the  act  of  Hay  17. 1884. 
chap.  S3,  providing  a  civil  government  for 
Alaska,  it  was  declared  that  the  territory  ceded 
to  tbe  United  States  by  the  treaty  with  Russia 
should  constitute  a  civil  and  judicial  district, 
to  be  organized  and  administered  as  provided 
in  that  act.  The  same  act  establlsbed  "a  dis- 
trict coori  for  said  district,  with  tbe  civil  and 
criminal  jurisdiction  of  district  courts  of  Ibe 
United  Suies  and  tbe  civil  and  crimioal  juris- 
diction of  district  courts  of  the  United  States 
exercising  tbe  jurisdiction  of  circuit  courts, 
840]and  "such  other  Jurisdiction,  not  incon- 
sistent with  this  act,  as  may  be  established  by 
law:  and  a  district  judge  shall  be  appointed  for 
■aid  district,  who  ihalT,  during  bis  term  of  ot- 
flee,  redde  therein  and  hold  at  least  two  terms 
of  said  court  therein  In  each  year,"  etc.  28 
Sut  at  L.  S4. 

Tbe  Sth  section  provided  for  tbe  appoint- 
ment by  tbe  President  of  four  commissioners 
for  tbe  district  of  Alaska,  who  sitould  have  the 
jurisdiction  and  powers  of  commissioners  of 
tbe  United  Btatea  circuit  courts,  and  exercise 
an  the  dntles  and  powers,  dvll  and  criminal, 
then  conferred  on  justices  of  the  peace  under 
the  general  laws  of  Oregon,  so  far  as  such 
lawa  might  be  applicable  in  that  district,  and 
not  inconsistent  wltb  the  lawa  of  the  United 
Btatca.  They  were  alio  given  jurisdiction, 
nifaject  totbesuperrtslon  of  tbe  district  judge, 
of  testamentary  and  probate  matters,  powers 
to  grant  wriu  of  habeas  corpus,  and  keep  a 
record  of  deeds  and  other  Instruments  of  writ- 
ing relating  to  the  title  or  transfer  of  prop«(y. 
t6S  U.S. 


Tbe  7th  section  declared  that  tbe  general 
laws  of  Oregon  then  in  force  should  be  the 
law  in  said  district,  so  far  as  the  same  were 
applicable  and  not  In  coollict  with  the  provi- 
sions of  that  act  or  the  laws  of  the  United 
States,  and  that  tbe  district  court  so  estab- 
lished "shall  have  exclusive  jurfsdictloQ  in  alt 
cases  in  equity  or  those  Involvings  question 
of  title  to  land  or  mining  rights  or  tbe  consti- 
tutionality of  a  law,  and  in  all  criminal 
offenses  which  are  capital."  From  tbe  judg- 
ment of  a  commissioner  in  civil  or  crlmlcal 
cases  of  a  particular  kind  a  right  of  appeal 
was  jgiven  to  the  district  court.  Further,  that 
"wiUs  of  error  In  criminal  cases  shall  issue  to 
the  said  district  court  from  the  United  Statea 
circuit  court  for  the  district  of  Oregon  In  th» 
cases  provided  in  chapter  one  hundred  and 
scvenly-Eitx  of  tbe  laws  of  eighteen  hundred 
and  sevenlv-nine;  and  the  jurisdiction  thereby 
conferred  upon  circuit  courts  is  hereby  given 
to  the  circuit  court  of  Oregon.  And  tbe  final 
judgmeotft  or  decrees  of  said  circuit  and  dis- 
trict  court  may  be  reviewed  by  the  Supreme 
Court  of  the  United  States  as  in  other  cases." 
28  Stat,  at  L.  24-26.  By  the  act  of  1879 
referred  to,  the  circuit  courts  for  each  judicial 
district  were  given  jurisdiction  "of  writs  of 
error  In  *all  criminal  cases  tried  before  [360 
the  district  court  where  the  sentence  Is  impris- 
onment, or  where,  If  a  fine  only,  tlie  fine  shall 
exceed  the  sum  of  $800."  SO  StaL  at  L.  854, 
chap.  176,  %  1. 

Referring  to  these  and  the  other  provisions  of 
the  above  act  of  1884,  It  was  held  in  MeAUhter  v. 
UniUd  States,  141  U.  S.  174, 179  [85:  698,  695], 
that  "tbe  district  court  for  Alaska  was  invested 
with  the  powen  of  a  district  court  and  a  cir- 
cuit court  of  the  United  States,  as  well  ss  wltb 
general  jurisdiction  to  enforce  (n  Alaska  the 
laws  of  Oregon,  so  far  as  they  were  applicable 
and  were  not  inconsistent  with  tbe  act  and  tbe 
Constitution  and  laws  of  the  United  States." 
See  also  Ex  parte  Cooper,  148  U.  8.  472,  494 
[86:  282,  2891. 

The  act  of  March  8, 1891,  cbap.  517,  created 
In  each  circuit  a  circuit  court  of  appeals.  W 
Stat,  at  L.  826, 

The  4th  section  provides:  "That  no  ap- 
peal, whether  by  writ  of  error  or  otherwise, 
shall  hereafter  tie  taken  or  allowed  from  any 
district  court  to  the  existing  circuit  courts,  and 
no  appellate  jurisdiction  shall  hereafter  be  ex- 
ercised or  allowed  by  said  existing  circuit 
courts,  but  all  appeals  by  writ  of  error  or 
otherwise  from  said  district  courts  shall  only 
be  subject  to  review  In  tbe  Supreme  Court  of 
tbe  United  States  or  In  the  circuit  court  of  ap- 
peals hereby  established,  as  is  hereinafter  pro- 
vided, and  the  review,  by  appeal,  by  writ  of 
error,  or  otherwise,  from  tbe  existing  cireult 
coun8,shaH  be  had  only  In  tbe  Supreme  Court 
of  the  United  States  or  In  tbe  circuit  courts  of 
appeals  hereby  established  according  to  tbe 
provisions  of  this  act  regulating  the  same;" 
the  Sth  section,  that  "appeals  or  writs  of  error 
may  be  taken  from  tlie  district  courts  or  from 
tbe  existing  circuit  courts  direct  to  tbe  Supreme 
Court"  in  certain  enumersted  cases;  the  6tb 
section,  "that  the  circuit  courts  of  appeals  es- 
ubllsbed  by  this  act  shall  exercise  appellate 
jurisdiction  to  review  by  appeal  or  by  writ  of 
error  final  decision  In  tbe  district  court  and  the 
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existing  circuit  courts  Id  all  cases  other  than 
those  provided  for  in  the  preceding  sectiOD  of 
1hls  act,  unless  otherwise  provided  by  law." 
The  19lb  seciioo.we  have  seen,  gives  the  circuit 
{■oiiris  of  appeals,  fn  cases  in  which  their  judg- 
■351]nieuis  are  final,  *Cbe  same  juriadlciiOD  to 
review  the  judgments  of  the  supreme  courts  of 
the  territories  assigned  to  the  respective  circuits 
■as  they  have  "to  review  the  judgmeats,orderB, 
and  decrees  of  the  district  courts  and  circuit 
■courts," 

The  district  and  circuit  courts  meDUoned  in 
the  act  of  1891,  and  whose  flnal  judgmrats 
may  be  reviewed  by  the  ctrcuit  courts  of  ap- 
peal, manifestly  belong  to  the  clasa  of  courts 
for  which  provision  Is  made  in  the  third  article 
of  the  CoDstitutiou,  namely:  conslitutiooal 
courts,  in  which  the  judicial  power  conferred 
by  the  Constitution  on  the  geoeral  government 
can  be  deposited,  and  the  judges  of  which  are 
entitled,  by  the  Constitution,  to  receive  at 
«iBied  times  a  compensation  for  their  services 
that  cannot  be  diminished  during  their  contin- 
uance in  office,  are  removable  from  office  only 
by  impeachment,  and  hold,  beyond  the  power 
of  Congress  to  provide  otherwise,  during  good 
behavior.  Atneriean  Int.  Co.  v.  SSS  Bala  ff 
Cotton,  26  U.  8.  1  Pet.  fill.  546J7:  243,  236]; 
Benner  v.  Porter.  50  U.  S.  9  How.  23S,  242 
13:  119, 1221;  Clintmi  v.  EnglOrecIit,  80  U.  8. 
3  Wall.  434,  447  [30:  659,  6681;  BornbuekUy. 
Toombs,  85  U.  S.  18  Wall,  655  [31:  966. 
-96S1:  Good  ▼.  ifartin,  95  U.  S.  90,  98124:  341. 
344]:  ReynoUtv.  United  Stofea,  98  U.  S.  145, 
154  [25:  244.  2461:  TIi*  Vity  of  Panama  v. 
'  PMv»,  101  U.  8.  468.  465  [25:  1061.  1066]. 
And  it  was  adjudged  in  McAUitttr  v.  UniUd 
SiaUM,  141  U.  8.  174.  181  [85:  698,  6961.  that 
the  district  court  established  In  Alaska,  al- 
though invested  with  the  civil  and  criminal 
iuriBdictioQ  of  a  district  court  of  the  United 
States,  was  a  legislaUve  court,  created  "in  vir- 
tue of  the  general  right  of  sovereignty  whl^ 
exists  In  the  government,  or  In  virtue  of  that 
clause  which  enables  Congress  to  make  all 
needful  rules  and  regulations  respecting  the 
territory  twlonglng  to  the  United  States."  It 
was  because  the  .Alaska  court  was  of  the  latter 
^lass  that  we  held  In  MeAUut»r  v.  Untied 
SlaUt.  141  U.  8.  174  [35:  698],  that  the  judge 
of  the  district  court  of  that  territory  could  be 
suspended  from  office  by  tiw  Praslaeot  under 
the  authority  conferred  tnr  U.  B.  Rer.  Stat 
■§  1768. 

It  necessarily  results  that  the  circuit  court  of 
appeals  for  the  ninth  circuit  cannot  review  the 
float  judgments  or  decrees  of  the  Alaska  court 
in  virtue  of  Its  appellate  jurisdiction  over  the 
district  and  circuit  coons  mentioned  in  the  act 
of  March  8. 1891. 

-352]  *But  we  are  of  opinion  that  such  appel- 
late jurisdiction  may  be  exercised  in  virtue  of 
the  general  authority  conferred  hy  the  ISth  sec- 
tion of  the  act  of  1891  upon  the  circuit  court  of 
appeals  to  review  the  juagments  of  tbesupreme 
■court  of  any  territory  assigned  to  such  circuit 
by  this  court.  That  act  was  necessarily  so  in- 
terpreted by  this  court  when,  by  Its  order  of 
Hay  11,  1891  (139  U.  S.  707),  Alaska  was 
assigned  to  the  Diolh  circuit.  Alaska  Is  one  of 
the  territories  of  the  United  States.  It  was  so 
designated  In  that  order  and  has  always  been 
«o  regarded.  And  the  court  estaUlshed  by  the 
18« 
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act  of  1884  Is  the  court  of  last  resort  within 
the  limits  of  that  territory.  It  Is,  therefore,  In 
every  substantial  sense  the  supreme  court  of 
that  territory.  No  reason  can  be  suggested 
why  a  territory  of  the  United  States,  in  which 
the  court  of  last  resort  Is  called  a  supreme 
court,  should  be  assigned  to  some  circuit  es- 
tablished by  Congress  that  does  not  apply  with 
full  force  to  the  territory  of  .Alaska,  in  which 
the  court  of  last  resort  Is  designated  as  the  dis- 
trict court  of  Alaska.  The  title  of  the  terri* 
torial  court  Is  not  so  material  as  its  character. 
Looking  at  the  whole  scope  of  the  act  of  1881. 
we  do  not  doubt  that  Gragrass  contemplated 
that  the  final  orders  and  decrees  of  the  courts 
of  last  resort  in  the  organised  territories  of  the 
United  States— whatever  name  those  courts 
were  designated  in  iwlslative  enactments- 
should  be  reviewed  by  the  prc^mcdrcult  court 
of  appe^s,  leaving  to  this  court  the  assign- 
ment of  the  respeetire  territories  among  the 
existing  circuits.  The  only  llmlution  upon 
the  exercise  of  this  power  by  this  court  is 
found  in  g  18  of  the  act  of  1891,  authorizing 
appeals  and  writs  of  error  to  be  taken  and 
prosecuted  to  the  circuit  court  of  appeals  of 
the  eighth  circuit  from  the  decisions  of  the 
United  States  court  In  the  Indian  territory. 
But  this  exception  rests  upon  grounds  pecu- 
liarly applicable  to  the  Indian  temtory.  because 
of  the  character  of  Its  population,  and  Its  re> 
lation  to  the  eighth  circuit,  and  does  not  at  all 
militate  against  the  conclusion  that  Congress 
meant  by  the  words  "the  supreme  oouria  of 
the  seTeral  territories,"  in  the  ISth  section  of 
the  act  of  1891.  the  highest  courts  or  the  oonrts 
of  last  resort  In  the  territories,  what-fSSS 
ever  name  they  happen  to  be  dengnated  in  the 
acts  creaung  Uiem. 

Our  answer,  therefore,  to  the  question  OBt- 
tlfied  is,  that  the  district  court  of  Alaska  Is  to 
be  regarded  as  the  supreme  court  of  that  ter- 
ritory within  the  meaning  of  the  16th  section 
of  the  act  of  March  8, 1891,  and  of*the  order 
of  this  court  assigning  Alaska  to  the  ninth  cir- 
cuit; and  consequently  that  the  decree  of  tlw 
district  court  of  ■Alaska  issn^Ject  to  review  by 
the  circuit  court  oi  appeals  of  that  dnuit 
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action  for  death  under  the  Texas  statu tm, 
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tlocttnflivor  of  eaeh  of  them,  bat  Is  an  entire^ 
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for  the  purpose  of  detemUolDir  the  smoont  In 
cootroverar  for  review  by  tbe  flui»«ine  court. 

■9.  Adecreebraolrcuftoourtof  uppealaefflrmfaR 
a  decree  of  a  ntrcutt  court  without  tpeolfri  off  tbe 
■om  for  which  It  to  rendered  to  Snal  for  tbe  pur- 
POK*  of  a  writ  of  error. 

4L  Where  the  eTldeoce  authorized  a  peremptory 
Instruction  that  the  deceased  was  killed  by  beloff 
run  over  tfr  a  flat  oar  attached  to  one  of  defend- 
kdVb  enotaet.  It  was  not  error  for  tbe  trial  court 
to  Instruct  the  Jury  to  that  effect, 

4.  TbereMOiMlile  saft^of  aroad  enfffDeandflat 
car  for  swltchlug  purposes,  and  the  question  of 
contributory  nevllgenoe  00  tbe  part  of  arailruad 
employee  killed  thereby  while  orceslng  a  track, 
■re  quesboos  for  tbe  Jary. 

4.  Tbm  preramptlon  to  that  a  railroad  employee 
who  was  kaicd  at  nlirlit  by  a  flat  cor  In  front  or 
an  enfflne  when  oronlnv  a  track  did  not  expose 
btmMir  recklesily,  but  did  look  and  Usteo  for 
oomlov  trains. 

•4.  When  a  >lv«B  state  of  facts  to  sneb  that  reason- 
able men  may  ftslrly  differ  upon  tbe  question  as 
to  whether  there  was  ne^llgenoe  or  not,  the  de- 
termination of  the  matter  to  for  the  jury. 
[Ko.  268.] 

Argued  April  t$,  Decided  Map  18,  t89€- 

Fr  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  tbe  Fifth  Circuit  to 
review  a  judgment  of  that  court  atSrmiag  tbe 
Jadgment  of  tbe  Circuit  Court  of  the  Imited 
States  for  tbo  Nortbero  District  of  Texas  la 
favor  of  the  plaintiffs.  Hay  Qeotir  et  at., 
against  the  Texas  &  Pacific  Itailway  ConipaDy, 
4)efendant,  for  damages  by  reason  of  tbe  neg- 
l^ence  of  tbe  defendant  resulting  in  tbe  death 
of  Louis  D.  Qentnr.  There  was  also  a  motion 
10  dismiss.  Jfimon  io  diimi$t  dmied,  and 
Judgment  affirmed. 

See  same  case  below,  67  Fed.  Rep.  422. 
Tbe  facts  are  stated  In  the  opioion. 
Meun.  John  F.  Dillon,    WinOme  8. 
JSeree.  and  Batid  JO.  Jhtnean,  for  plaintiff  in 
«rror: 

nalntllb  utterly  failed  to  prove  that  Oentiy 
was  killed  by  a  flat  car,  coupled  I0  ^Dt  of  a 
locomotive,  as  they  alleged  in  their  petition, 
or  that  his  death  was  due  to  any  oeeligeoce  of 
ibe  defendant.  The  court  should  have  di- 
tected  a  verdict  for  defendant. 

Waketin  v.  London  A  8.  W.  B.  Co.  L.  R.  li 
A  pp.  Caa.  41;  MimuriP.  R.  Co.  y.  Porter.  78 
Tex.  804. 

The  only  possible  way  to  construct  a  theory 
«f  tbe  case  which  would  entitle  plaintiffs  to 
recover  is  to  deduce  one  presumption  from  an- 
other, and  this  the  law  will  not  permit.  Law- 
•on.  Presumptive  Ev.  rule  118.  p.  569.  Where 
there  is  no  eyewitness  proof  of  negligence  on 
pert  of  a  railroad  company,  and  of  care  on 
part  of  a  person  kilted  at  a  crossing,  tbe  facts 
may  be  established  by  clrcumMaocea  {LeMgh 
VaXUy  R.  Co.  v.  Ball.  61  Pa.  861).  but  the  cir- 
oomstancea  themselves  must  be  f>hown  by  di- 
lect  evidence,  and  cannot  be  inferred  from 
other  circumstances.   It  Is  not  admissible  to 


A*  to  What  ft  *MRat  decree"  or  iudlnment  at  sfafe  or 
«Cher  court  /Vvm  wMeTi  appeal  (Im,  see  ootetoOlti- 
tooe  T.  Ocden.  5:  OCR. 
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go  Into  tbe  domain  of  conjecture  and  to  pUa 
one  presumnlioQ  upon  another. 

Miiladelp/tia  City  Pata.  M.  Co.  v.  Uenriee, 
93 Pa.  431,  37  Am.  Rep.  899:  United  SlaUt  v. 
Rota,  93  D.  S.  284  (38:  70^);  Douglaet  v.  MiUA- 
ell.  as  Pa.  440. 

It  was  tbe  duty  of  tbe  trial  court  to  Instruct 
tbe  jury  to  render  a  verdict  for  ihe  defendaat, 
as  requested  by  tbe  defendant,  and  (be  court 
erred  In  submitting  tbe  case  to  (be  jury. 

Merehanttf  Nat.  Bank  v.  ^nte  Nat.  Bank. 
77  U.  S.  10  Wail.  687  (19: 1015';  Quebec  8.  8. 
Co.  V.  Merchant.  188  U.  8.  875  (88:  666r: 
Pleaeante  v.  Font,  89  U.  ti.  22  Wall.  120  (22: 
782):  Parka  v.  Rm,  62  U.  S.  11  How.  862  (18: 
780):  Sehuehardt  v.  AUen,  68  IT.  &  1  Wall.  868 
(17: 643):  Randall  v.  Baltimore  A  0.  R.  (h.  109 
U.  S.  478.  482  (27:  1008.  1005);  Morion  County 
Comre.  v.  Clark,  94  U.  S.  S78,  284  (24: 69.  61); 
Delaware,  L.  it  W.R  Co.  v.  Coneerss,  189  V. 
8.469(86:  218). 

Tbe  court  clearly  erred  In  instructing  the 
jury  that  there  was  no  dl^te  aa  to  tbe  catue 
of  Gentry's  death,  and  In  allowing  testimony 
to  be  introduced  on  tbe  same  assumption. 

Beeond  Nat.  Bank  v.  Hvnt,  78  U.  S.  1 1  WalL 
891,  894  (20:  190,  191);  Waahiiigton  A  O.  B. 
Co.  V.  Otadmon.  82  U.  S.  16  Wall.  401,  409 
(31: 114.  116). 

The  court  erred  In  refusing  to  instruct  the 
jury  that  it  was  incumbent  upon  Gentry  to 
"took  and  listen"  for  the  approach  of  tha 
switch  engine  before  cruasing  tbe  railway  track. 

Ohieago,  R.  I.  db  P.  R.O0.  v.  Emeton,  96 
U.  S.  697  (34: 542):  Sehofield  v.  Chieago,  M.  A 
St.  P.  R.  Co.  114U.  8.  616  (29:  224);  AerkfeU 
V.  Humjihreya,  145  U.  &  418  (86:  758):  Balti- 
men  A  0.  R.  Co.  v.  OrMUA,  168  U.  S.  608  (40: 
274);  BouOon  AT.  C.B.  Co.  v.  BmiOt,  62  Tex. 
185;  Galteiton,  H.  A  8.  A.  B.  Oo.  v.  Bracken, 
69  Tex.  71;  Bouiton  A  T.  0.  R.  Co.  v.  Rich' 
ardt,  69  Tex.  878;  Gaiveaton,  K  A8.  A.  R,  Co. 
V.  Chambere.  78  Tex.  296;  Miuouri  P.  R.  Co. 
V.  Pitrter,  78  Tex.  804;  International  A  0.  N. 
R.  Oo.  T.  eareia,  76  Tex.  688;  Sabin*.  A  JS. 
T.  R.  Oo.  V.  Dean.  76  Tex.  78. 

The  court  erred  in  refusing  to  Instruct,  at 
defendant's  request,  tb&t  an  employee  Is 
charged  with  notice  of  the  dangers  incident  to 
bis  occupation,  and,  in  effect,  charging  the 
jury  that  "full  knowledge"  only  by  tbe  em- 
ployee of  defective  apparatus  exonerates  Ibe 
employer  from  liability  for  Injuries  caused  by 
such  apparatus. 

Tuttle  V.  Detroit,  G.  B.  AM.  R.  Co.  122  U. 
S.  189  (80;  1114);  Coyne  v.  Union  P.  R.  Co.  138 
U.  8.  870(88:  661);  Wathinoton  A  0.  R.  Co.  v. 
McDade,  185  U.  i>.  654(84:235);  Bunt  v.  Sitrra 
Butte  Gold  Min.  Co.  1S8  V.  8.  483  (34:  lOSl); 
Koftn  V.  McNulta,  147  U.  S.  288  (87: 160);  Gai- 
veaton, B.  A  S.  A.  &  Oo.  V.  Drev,  69  Tex.  10. 
46  Am.  Rep.  261;  Gaheeton,  B.  A8.  A.R. 
Co.  v.  Umpf,  59  Tex.  19-24;  Teiat  APR. 
Co.  V.  Bradford,  66  Tex.  783,  59  Am.  Rep  739; 
Gu{f,  C,  A  8.  F.  R.  Co.  v.  Dontirlly.  70  Tex. 
878;  MitaouHP.  R.  Co.  v.  Bomere,  71  Tex.  700; 


Aatofreedom  oftti^nttffinmeoHtrlbMoryneih 
Ugenee  necaaarv  to  enttOe  Mm  to  recover^  see  note 
to  Stokes  V.  BaltonsUll,  10:  IIS. 

At  to  care  and  precaulton  nectttary  tn  cnealng 
a  Tadrnad  track,  see  note  to  Ooatlnattti  Improv. 
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Jlo!;ert  v.  Galvtton  City  R.  Co.  76  Tex.  602; 

Louit,  A.  dT.  n.  Co.  t.  Lemmon,  88  Tex. 
148. 

Mean.  R.  C.  Oarlaad*  A.  H.  Qarland, 
and  CAaf.  /.  Evam,  for  defendanlB  In  error: 

Where  there  is  imcertniDty  as  to  the  ez!s- 
Icnceof  either  negligence  or  contributory  neg- 
Itffence,  the  qwstiou  is  not  one  of  law,  but  of 
fact,  and  to  be  settled  by  a  jury. 

Richimnd  <fc  D.  R.  Co.  v.  Poaert,  149  U.  8. 
43  (87:  642). 

If  different  minds  might  booestly  draw  dlf- 
fAent  conclusions  from  tbem.  the  case  should 
properly  be  left  lo  the  Jury. 

Siovx  Cttv  dSi.  P.  H.  Co.  v.  Stout,  84  U.  8. 
17  Wall.  657(21:  745);  Paulino  v.  United  States, 
8  U.  S.  4  Craoch,  219  (2:  601);  Pennsyltania 
Canal  Co.  t.  Bentley,  81;  McGuUyv. 

Clarke,  40  Fa  S99,  »0  Am.  Dec.  584;  Wett 
atater  A  P.  R.  Oo.  t.  MeElnm,  87  Pa.  816; 
P^mtylvaniaR.  0>.  t.  Barnett,  69  Pa.  264. 98 
Am.  Dec.  846:  Crittepv.  BatontUU,  Jf.  A  F. 
Pass.  R.  Co.  76  Pa.  86;  Philadelphia  dtyPau. 
S.  Co.  T.  Uaward,  75  Pa-  876. 

The  duty  of  the  muster  in  furatshiDg  ma- 
chinery or  appliances  is  measured  by  the  same 
rale  of  ordinary  care  as  in  other  mattera. 

Whitialier's  Smith,  Neg.  126;  WabaOtR.  Co. 
T.  McDanieU,  1U7  U.  S.  454  <27:  605);  QTand 
Trunk  R.  Co.  v.  Itet,  144  U.  8.  408  (36:  485). 

The  Jury  having  passed  upon  these  questions, 
as  it  undoubtedly  was  Ibeir  province  to  do. 
Ibis  court  will  not  attempt  to  review  their 
conclusions. 

Hepburn  v.  DuBois.  87  U.  8.  12  Pet,  876  (9: 
1128):  BiUv.  Pi>rtland  4  A  8.  C?.  65  Me.  488, 
03  Am.  Dec.  601:  International  d  Q.  y.  R.  Oo, 
T.  Uineie.  62  Tex.  625. 

The  burden  of  proof  was  upon  the  defend- 
ant  to  show  the  contributory  negligence  on  the 
part  of  the  deceased  that  would  exonerate  it 
from  liability  for  bis  death,  and  it  must  have 
beeo  proved  by  a  preponderaoce  of  the  erl- 
dence. 

ffovgh  T.  Texas  <ft  P.  S.  Co.  100  TJ.  3.  218 
(25:  618);  Northern  P.  R.  Co.  v.  Mares.  128  U. 
S.  710  (31:  296):  Kddp  t.  WaUaee,  1  C.  C.  A. 
440,  4  U.  8.  App.  264;  Davia  t.  Mann,  10 
Mees.  &  W.  546:  Inland  <t  S.  Coasting  Oo.  v. 
ToUon,  189  U.  8.  651(86:  270);  Grand  Trunk 
B.  Oo.  V.  Ives.  144  U.  8.  429  (86: 498). 

Id  the  absence  of  proof  that  the  deceased 
VBS  guilty  of  contributoi7  neglicence,  the  Jury 
were  authorized  to  infer  the  aosence  of  any 
feult  on  the  part  of  the  deceased,  from  the  cir- 
cumstances; and  the  dlaposiltooa  of  men  to 
take  care  of  themselves  and  keep  out  of  diffi- 
culty may  properly  be  taken  into  considera- 
tion by  them. 

Washington  A  O.  R.  Oo.  r.  Otadmm,  89  U. 
B.  15  Wall.  401  (21: 114). 

The  jury  may  also  take  Into  oonsideratioo 
the  character  and  habita  of  the  deceased  as 
proved  on  the  trial. 

Northern  0.  R.  Co.  T.  StaU,  Oeis.  81  Md. 
857:  Maryland  C.  R.  Oo.  t.  Neuhewr^  68  Hd. 
402;  2  Thomp.  Neg.  1179. 

The  Jury  may  apply  the  rale  as  to  what.  Is 
their  judgmeot,  a  man  of  ordinary  prudence 
would  have  done  under  the  attendant  circum- 
stancem. 

Missouri  P.  R.  Co.  v.  Lee,  70  Tex.  601; 


son  Y.  Hudson  Riter  B.  Cb.  20  N.  Y.  65:  Oaa- 
V,  Winter,  84  Cal.  168. 

The  essence  of  the  fault  may  lie  to  omIsaioD 
or  eommissioD :  and  the  datj  la  dictated  and 
measured  by  the  ezigeociea  of  the  occasion. 

Wabash  R.  Co.  t.  MeDaniels,  107  U.  S.  464 
(27:  605);  Baltimore  d  P.  B,  Oo,  T.  Jones,  9(fr 
U.  8.  489  (24:  506). 

Where  the  defendant's  Degllgence  Is  estab- 
lished, and  no  other  proximate  or  efficient 
cause  beiog  shown,  such  negligence  should  be 
held  to  be  the  sole  proximate  catue  of  the  In- 
jurv. 

Milwaukee  d  St.  P.  B.  Oo.  v.  EeUogg,  04  U. 
8.  469  (24:  256);  Hepburn  v.  DuBois,  87  V.  S. 
13  Pet.  376  (9: 1128). 

As  there  was  no  witness  to  testify  that  the 
deceased  did  not  atop,  look,  and  listen  before 
attempting  to  croaa  the  track,  the  presumptioD 
ta  that  be  did  so. 

Sehtm  V.  Penntyhania  B.  Oo.  HJft  Ptu  9,  SSt 
Am.  Rep.  468. 

Enowledge  of  the  risk  or  danger  to  which 
be  la  exposed  is  not  to  be  presumed  in  proof 
of  contributory  negligence,  but  must  be- 
brought  home  to  the  employee. 

Smith  T.  flminsular  Oar  Works^  60  Ulch. 
601:  Colbert  Y.  Bankin,  73  CbL  197;  Gibson  r. 
Pacific  R.  Co.  48  Ha  168,  S  Am.  Rep.  497; 
Wabash  R.  Co.  t.  MeDanMs,  107  U.  B,  464- 
(27:  605). 

He  has  a  right  to  presume,  without  inquiry 
or  iovtfsti^aiion,  that  his  employer  has  dis- 
charged hts  duty  in  furnishing  safe  and  proper 
instruments  and  appliances. 

Missouri  P.  B.  Co.  v.  Lehmborg,  76  Tex.  67. 

Hr.  Justice  Harlan  delivered  the  opinion  of 
the  court: 

This  Is  an  action  to  recover  damages  alleged 
to  have  been  sustained  by  reason  of  the  negli- 
gence of  the  defendant  railway  company,  tfao 
present  plaintiff  in  error,  reaoltlBg  In  the  death 
of  Iiouta  D.  Gentrr.  It  was  brooght  la  the 
circuit  court  of  Dafiaa  county,  Texas,  and  waa 
removed  Into  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Texas  on  tb» 
petition  of  the  defendant,  acorporatlon  created 
under  acts  of  Coogresa. 

The  deceased  left  surviving  him  his  mother, 
the  plaintiff  Mary  A.  Gentry,  seventy-five  years- 
old,  and  dependent  upon  bim  for  support;  hla 
wife,  the  plaintiff  Hay  Gentry,  tweoty-slx 
years  of  age;  and  two  children,  the  plalntlfla 
Olive  Lee  Qentrv  and  Thomas  U.  GfflQtry,  dx 
and  two  years  of  sge,  respectively. 

By  the  statutea  of  Texas,  in  force  when  the 
alleged  iniuriea  were  received.  It  waa  pro> 
vided: 

"Art.  2899.  An  action  for  actual  damagea 
on  account  of  injuries  causing  the  death  of 
any  person  may  Im  brought  In  the  following' 
cases;  (1)  When  the  death  of  any  person  Is 
caused  by  the  negtlgenoe  or  carelessness  of  the 
proprietor,  owner,  charterer,  or  hirer  of  any 
railroad,  steamboat,  ataga  coach,  or  other 
vehicle  fur  the  coov<7ance  of  goods  or  passen- 
sers.  or  by  the  nnfltness,  negl^nce,  or  care- 
lessness of  their  servanta  or  agents.  When 
the  death  of  aoy  person  la  caused  hy  the  wroog> 
ful  act,  oegligence,  mukllfnlBess.  or  dehnlt 
of  an(^err 
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"Alt  2900.  The  wrongful  act,  negligence, 
«u«leisoe8s,  UDskilfulDess,  or  default  men- 
tlooed  in  the  preceding  article  must  be  ot  such 
«  character  as  would,  if  death  had  not  suaued, 
■3ff  5]*haTe  entitled  the  party  injured  to  main- 
tain  an  acilon  for  auch  injury. 

"Art.  2901.  When  the  death  is  caused  by 
the  wilful  act  or  omission  or  gross  negligence 
of  the  defendant,  exemplary  as  well  as  actual 
damages  may  be  recov^ed. 

"Art.  SSftS.  The  action  may  be  commenced 
mad  prosecuted,  although  the  death  shall  have 
tMen  caused  under  such  drcumstaoces  as 
amounts  in  law  to  a  felony,  and  without  re- 
.£ard  to  any  criminal  proceeding  that  may  or 
may  not  be  bad  in  relation  to  the  homicide. 

"Art.  2908.  The  action  shall  be  for  the  sole 
«nd  exclusive  benefit  of  the  surviving-  hus- 
band, wife,  children,  and  parents  of  the  person 
whose  death  sliall  have  been  so  caused,  and 
the  amount  recovered  therein  shall  not  be 
liable  for  the  debts  of  the  deceased. 

"Art.  3904.  The  action  may  be  brought  by 
mil  of  the  parties  entitled  thereto,  or  by  any 
•one  or  more  of  them  for  the  beneQt  of  alL 

"Art.  2905.  If  the  parties  entitled  to  the 
benefit  of  the  action  riiall  fail  to  commence  the 
same  within  three  calendar  months  after  the 
death  of  the  deceased,  It  shall  be  the  duty  of 
the  executor  or  administrator  of  the  deceased 
to  commence  and  prosecute  the  action,  unless 
requested  by  all  of  the  parties  entitled  thereto 
not  to  prosecute  the  same. 

"Art.  S90S.  The  action  shall  not  abate  by  the 
daitb  of  either  party  to  the  record  if  any  person 
entitled  to  the  benefit  of  the  action  survives.  If 
the  plaintiff  die  pending  the  suit,  when  there  is 
only  one  plaintiff,  some  one  or  more  of  the  par- 
lies entitled  to  the  money  recovered  may,  by  or- 
•derof  the  court,  be  made  plaintiff,  and  the  suit 
beprosecnted  to  Judgment  in  the  name  of  such 
plaintiff  for  the  benefit  ot  the  persona  entitled. 

"Art.  SAffl.  If  the  sole  plaintiff  die  pending 
the  suit,  and  be  is  the  only  party  entitled  to  the 
'money  recovered,  the  suit  shall  abate. 

"Art  2908.  If  tfaedefendaotdlependtngtfae 
«uit,  bis  executor  or  administrator  may  be 
made  a  party,  and  the  suit  be  prosecuted  to 
356]  Judgment  aa  though  such  "defendant 
had  continued  aUv&  The  judgment  in  such 
■case,  if  rendered  in  favor  of  the  plaintiff,  shall 
be  paid  in  due  course  of  administration. 

"Art.  2909.  The  jury  may  give  such  dam- 
ages aa  they  may  think  proportioned  to  the 
injury  resulting  from  such  death;  and  the 
amount  so  recovered  shall  be  divided  among 
the  peraoDsentltled  to  the  benefit  of  the  action, 
or  such  of  them  as  shsll  then  be  alive.  In  such 
shares  as  the  jury  shall  find  by  their  verdict." 
dayles's  Tex.  Civ.  Stat. 

There  was  a  verdict  in  favor  of  the  plaintiffs 
4U  follows: 

"  We,  the  jury,  find  for  the  plaintiffs  ($10,- 
IM  66)  ten  thousand,  one  hundred  and  sixty  six 
■dollars  and  sixty-six  cents,  apportioned  among 
pliUntiffs  as  follows: 

"May  Gentry,  four  thousand, one  hundred 
••nd  sixty-six  dollars  and  elxty-six  cents; 

"  Olive  Lee  Oatry,  two  thousand,  five  bun- 
dred  dollars; 

"  Thos.  H.  Geatxy.  two  thousand,  five  hun- 
dred dollars; 

"  Uaxy  A.  Qmteft  one  thousand  dollars." 
I«S  C.  8. 
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Separate  Judgments  were  rendered  in  favor 
of  each  plaintiff  for  the  respective  sums 
awarded  by  the  verdict  and  for  costs,  for  which 
execution  was  directed  to  Issue. 

A  motion  for  a  new  trial  having  been  made 
and  overruled,  the  case  was  taken  to  the  cir- 
cuit court  of  appeals,  and  by  that  court  the 
Judgment  of  the  circuit  court  was  affirmed 
with  costs  to  the  plaintiffs. 

It  wu  alleged  in  the  con^plalnt  that  there 
was  evidence  tending  to  show  (although  this 
evidence  was  weakened  by  that  Introduced  on 
bdialf  of  the  railroad  company>— 

That  the  deceased  was  an  enj^neer  oo  the 
regular  passenger  train  of  the  defendant  run- 
ning between  Big  Springs,  In  Howard  county, 
Texas,  and  Toyab,  in  Beeves  county,  Texas, 
and  was  paid  forthe  number  of  miles  actually 
run  by  him  as  such  engineer; 

That  he  bad  brought  his  train  Into  Big 
Springs  from  Toyah  about  6  o'clock  on  the 
morning  of  March  18,  1890,  and  was  off  duty 
that  day,  the  schedule  time  for  his  going  on 
duty  again  being  2S  minutes  past  9  aclock  in 
the  evening  of  toe  day  when  bis  tr^n  would 
leave  Big  Springs  for  Toyah; 

*That  at  IS  minutes  after  6  o'clock  od[357 
that  evening  tbe  decea:  ed  left  liis  residence  for 
the  purpose  of  going  to  and  taking  charge  of 
his  engine; 

That  his  train  was  standing  at  its  usual  and 
customary  place  on  a  switch  on  the  north  side 
of  tbe  defendant's  yards  at  Big  Springs,  and 
in  order  to  reach  his  engine  he  was  compelled 
to  pass  over  and  acres*  several  switches  and 
the  main  track; 

That  while  so  passing  across  and  over  the 
defendant's  yards,  as  he  and  other  employees 
had  been  in  the  habit  of  doing  for  the  previous 
nine  or  ten  years,  along  the  usual  and  custom- 
ary path,  and  between  the  hours  of  80  mlnutai 
after  8  o'clock  and  9  o'clock,  he  was  run  down 
and  killed  by  a  flat  car  coupled  in  front  of  a 
locomotive  used  by  the  defendant  for  switch- 
ing purposes,  and  while  movluff  westward  on 
the  main  track  of  defendant^  .road  In  said 
yards ; 

That  the  defendant  failed  to  place  any  head- 
light, lantern,  or  lights  of  any  kind,  or  any 
other  signal  of  danger,  or  any  person  to  watch 
for  employees  on  sud  flat  car,  to  give  warning 
of  its  character,  or  to  sound  a  whistle  or  to  ring 
the  bell  of  the  locomotive  as  it  approached  the 
crossing  where  the  deceased  was  struck  down ; 

That  Ibe  headlight  on  the  locomotive  was  so 
arranged  that  the  rays  of  light  from  it  passed 
eDtirdy  over  and  beyond  the  flat  car  fn  front 
of  such  tocomotWe; 

That  the  defendant  failed  to  have  any  lan- 
terns or  lights  of  any  kind  in  or  aliout  its  yards 
or  along  that  crossing; 

That  the  engine  used  by  the  company  for 
switching  purposes  on  the  occasion  referred  to 
was  an  ordinary  heavy  road  en^ne  with  a  pilot 
on  in  front,  and  was  wholly  unsuitable  and  un- 
fit for  such  putposes,  and  that  in  order  to  make 
it  useful  the  defendant  coupled  an  ordinary  flat 
car  in  front  of  the  engine;  and 

That  the  deceased,  not  knowing  of  such  use 
of  an  ordinary  road  engine,  with  a  flat  car 
coupled  in  front  of  It.  for  switching  purposes, 
and  while  passing  along  said  usuu  ana  eus- 
ternary  crossing  throng  the  defendant's  yards. 
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unable  to  see  tbe  flat  car  on  account  ot  the 
35S]darkne88  of  the  oiKbt,and  belog*blfnded 
by  tbe  hesdilgbt  on  tbeengine,  and  not  bearing 
tne  whistle  or  bell  of  the  locomotive,  and  not 
knowing  aoytbiog  nf  the  uae  and  danger  of 
the  locomotive  and  flat  car  as  an  appliance  for 
switching  purposes,  was  run  over  by  the  flat 
car  and  immediately  killed. 

The  action  proceeded  upon  the  general 
CTOuod  tbat  the  railway  company  failed  in  its 
duty  to  supply  and  furnish  proper  and  suit- 
able marhioery  for  switching  purposes,  so 
guarded  by  lights  and  otherwise  as  to  give 
warning  to  Its  employees  who,  in  the  discharge 
of  their  duties,  were  compelled  to  cross  the 
tracks  of  the  defendant's  yards. 

At  tbe  close  of  tbe  evidence  the  company 
made  rix  requests  for  Instructions,  one  of 
which  was  that,  as  tbe  plaintiffs  had  failed  to 
prove  tbeir  case,  and  had  shown  no  right  to 
recover,  the  jury  should  And  for  the  defendant 
These  requests  were  all  denied,  and  the 
defendant  excepted  to  the  action  of  the  court 
Id  respect  of  each  request. 

Tbe  court  then  charged  the  jury  as  follows: 

"In  this  case  there  »  no  dispute  about  the 
following  fscts:  Louis  D.  Gentry,  on  tbe  nigbt 
of  tbe  18th  of  March.  1890,  was  run  over  and 
killed  by  a  flat  car  of  the  defendant,  propelled 
bv  a  switch  engine  in  its  yards  at  Btg  Springs, 
Texas-  at  the  time  of  bis  death  he  was  an  en- 
gineer of  defendant,  thirU-flve  years  old,  and 
earning  from  $150  to  $160  per  month;  that  he 
left  surviving  him  bis  wife.  May  Gentry, 
twenty-six  years  old,  and  twochildreo.Tbomas 
Gentry,  now  three  years  old,  and  Olive  Lee, 
now  seven  years  old,  and  bis  mother,  Mary  A. 
Gentry,  who  is  s  widow  and  to  whose  support 
he  contributed  $15  to  (25  per  month;  tbat  his 
mother  was  abnut  seventy -five  years  old  at  the 
time  of  Louis  D.  Gentrv^s  death. 

"Louis  D.  Gentry,  deceased,  assumed  the 
risk  naturally  incident  to  crossing  tbe  railroad 
track  of  defendant  at  Big  Springs  to  reach  his 
car  or  In  crossing  said  track  for  any  other  pur- 
pose. You  are  further  instructed  that  defend- 
ant. In  switclilng  the  cars  where  said  Gentry 
was  killed,  was  not  required  to  furnish  abso- 
lutely safe  machinery  to  do  switching  at  that 
place,  but  only  to  use  reasonably  safe  roa- 
chinpry  to  do  said  swltcfalng,  and  if  yon  find 
3511]  from  the  evidence  that-the  *road  engine 
ami  QHt  car  used  on  the  occasion  when  said 
Gentry  was  killed  were  reasonably  safe  and 
were  fairly  adspted  for  switching  pnrposea  at 
Big  Springs,  ibeo  you  will  find  for  defendant. 

"If,  however,  you  find  from  the  evidence 
tbat  sstd  road  engine  and  flat  car  used  by  the 
defendant  in  switching  when  said  Gentry  was 
killed  were  not  adapted  to  switching  purposes, 
aud  that  as  appliances  for  tbat  purpose  they 
were  unsafe  by  reason  of  the  way  the  light 
from  tbe  headlight  struck  the  flat  car  and  trAck 
of  the  road,  or  from  other  defects  disclosed  by 
the  evidence,  and  that  said  Gentry's  death  was 
directly  occasioned  by  said  defects,  without 
any  fault  or  negligence  on  his  par^  then  you 
will  find  for  plaintiffs. 

"In  considering  whether  the  road  engine  and 
flat  car  used  on  defendant's  road  at  tbe  Ume 
said  Gentry  was  killed  were  safe  or  unsafe  ap- 
Iiliances  to  be  used  In  switching,  your  atten- 
tion is  asked  to  all  the  evidence  pro  ud  wn,  on 
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tbat  subject,  such  as  the  opinion  of  the  wit- 
nesses the  custom  of  this  puttcular  nllroad, 
tbe  effect  of  attaching  flat  cars,  the  effect  of 
the  engine  light  In  lighting  up  the  flat  car  and 
track,  tbe  etnct  of  tbe  pilot. 

"A  corporation  Is  liable  in  damages  to  it* 
employee  who  Is  injured  by  tbe  use  of  defect- 
ive machinery  or  macblnery  not  adapted  to  tbe- 
purposes  for  which  It  Is  used.  The  master, 
however.  Is  not  responsible  If  the  employee- 
bad  full  knowledge  of  such  defect  or  want  of 
adaptRbilltT  of  the  machinery  used  to  the  pur- 
pose for  which  it  was  used,  nor  to  he  liable  If 
deceased  contributed  by  Us  own  n^lect  to  hi» 
death. 

"Louis  D.  Gentry  was  a  fellow  servant  of 
tbe  employees  of  defendant  operating  the 
switching  train  that  killed  him.  The  defend* 
ant  Is  therefore  not  responslbla  for  any  negli- 
gence that  caused  his'death,  but  If  responsible- 
at  a1).  It  must  be  under  the  8d  and  6th  ebargee- 
above." 

At  tbe  request  of  tbe  plaintiffs  the  conxt 
gave  this  special  Instruction:  "Tbe  law  doee 
not  exact  of  an  employee  the  use  ot  diligence- 
in  ascertaining  defects  In  tbe  appliances  or  tD< 
struments  furnished  by  a  railroad  company, 
but  charges  him  with  knowledge  of  such  only 
asareopen  to  his  observation.  ^Beyond[36(F 
that  be  has  a  right  to  presume  without  inquiry 
or  investigation  that  his  employer  has  dis- 
charged Ita  duty  of  f urnldilng  sue  and  proper 
Instruments  and  appliances. 

The  court  then  Instructed  the  Jury,  at  the- 
request  of  the  defendant,  as  follows:  "Tou 
are  further  instructed  that  railway  compaQle» 
are  cot  required  to  furnish  tbe  best  and  latest  ' 
appliances,  but  the  appliances  and  machinery- 
used  by  them  In  the  carrying  out  of  their  busi- 
ness must  be  reasonably  safe,  and  they  are  only^ 
required  to  exercise  ordinary  care  to  select  aoAi 
keep  their  appliances  and  machinery  in  safe 
condition.  By  '  ordioaij  care'  is  meaut  such 
care  as  a  person  of  ordinary  prudence  would 
exercise  under  like  circumstances.  You  are 
thereforb  lastructed  tbat  If  you  flod  and  believe- 
from  tbe  evidence  that  the  engine  and  flat  car 
used  for  switching  purposes  were  reasonably- 
safe,  and  that  the  Texas  A  Pacific  Railway 
Company  exercised  ordinary  care  In  the  selec- 
tion of  Uie  same,  and  the  Injury  complitined  of 
was  not  the  result  of  a  failure  od  the  part  of 
the  Texas  ft  Pacific  Railway  Oompaoy  to  ex- 
ercise such  ordinary  care,  then  you  will  find 
for  tbe  defendant." 

1,  The  plaintiff  Uary  A.  Gentry,  tbe  mother 
of  the  deceased,  has  moved  to  dismiss  the 
writ  of  error  as  to  her  upon  the  ground  that, 
her  cause  of  action  being  separate  and  distinct 
from  tbat  of  her  coplaintiffs,  and  a  separate 
judgment  In  her  favor  for  only  $1,000  having: 
been  entered  in  the  circuit  court,  tbls  court  la- 
without  jurisdiction  under  tbe  6th  section  of 
the  act  of  March  8,  1691,  chap.  517,  whicb 
declares  that  In  all  cases  not  by  that  section- 
made  final  "  there  shall  be  of  right  an  appeal 
or  writ  of  error  or  review  of  the  case  oy  the- 
Supreme  Court  of  the  United  States  wbere- 
tbe  matter  In  controversy  shall  exceed  $1,00(^ 
besides  costs."  26  Stat,  at  L.  826. 

This  motion  Is  overruled.  While  there  wae- 
in  form  a  separate  judgmut  In  favor  of  each 
of  the  persons  for  vhose  benefit  the  action  was- 
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brought,  the  statute  of  Texan  creates  a  slDgle 
liablUty  on  the  part  of  the  defeodant,  and  coo- 
templatef  but  one  actloo  for  the  sole  and  ex- 
elusive  benefit  of  tbesurviviog  husbaod,  vlfe. 
861 J  children,  and  parent*  of  the  'person 
whose  death  vas  caused  in  any  of  the  specified 
modes.  The  final  order  Id  tbe  circuit  court 
was,  in  leeal  effect,  a  judgment  for  tbe  whole 
amount  of  the  damages  found  by  the  jury. 
Such  an  action  ss  this  can  be  brought  by  all 
the  parties  Interested,  or  by  any  one  of  them 
ioT  the  tMoefit  of  all.  If  the  parties  entitled 
to  brine  suit  fall  to  do  so  within  the  time  pre- 
scribed. It  becomes  the  duty  of  the  personal 
representative  of  the  deceased  to  commence 
and  prosecute  It.  By  whomsoever  brought 
the  jury  may  give  such  damages  as  tbey  think 
proportioned  to  "the  Injury"  resulting  from  tbe 
death.  It  is  one  injury  for  which  damages  may 
be  recovered,  and  "the  amount"  so  recovered 
to  to  be  "  divided  "  among  the  persons  entitled 
to  the  benefit  of  the  action,  or  such  of  them 
as  shall  then  be  alive,  "  In  such  shares  "  as  the 
ury  shall  find  by  their  verdict.  Tbe  jury 
ound  that  tbe  damages  sustained  by  tbe  de- 
ceased were  $10,166.60.  That  was  tbe  amount 
In  dispute.  The  "matter  In  controversy" 
was  tin  liability  of  the  defendant  company  in 
that  amount  by  reason  of  the  single  Injury 
complained  of.  If  tbe  defendant  was  liable 
In  that  sum — and  such  liability  was  fixed  upon 
it  by  the  verdict  and  final  judgment  thereon— 
it  was  of  no  concern  to  It  how  that  amount 
was  divided  among  the  parties  entitled  to  sue 
on  account  of  tbe  single  Injury  alleged  to  have 
been  committed. 

Tbe  case  is  determined  hyShiddiv.  TTUmat, 
66  U.  a  17  How.  4. 5  [15: 94].  In  a  proceeding 
in  one  of  the  courts  of  Kentucky  a  decree  was 
Tendered  against  tbe  defendant  for  a  large 
sum  of  money,  "  shares  of  the  respective  com- 
plainants being  apportioned  to  them  in  the 
decree,"  and  the  defendant  being  directed  "  to 
pay  to  each  the  specific  sum  to  which  he  was 
entitled,  as  his  proportion  of  the  property  mis- 
appropriated." A  suit  was  brought  In  Iowa  to 
enforce  the  decree  of  tbe  Eentu&y  court,  and 
the  relief  asked  was  a  decree  that  Shields 
might  be  compelled  to  pay  to  tbe  plaintiffs, 
respectively,  "the  wveral  sums  decreed  In 
their  favor."  A  decree  of  that  kind  was  ren- 
dered. Thia  court,  speaking  by  Chief  JuOiea 
Taney,  said:  "Tbe whole  amount  recovered 
against  Shields,  in  the  proceedings  In  Iowa, 
exceeds  $2,000.  But  the  sum  allotted  to  each 
represent  ative  who  joined  in  the  bill  was  less. 
862]  And  *the  motion  Is  made  to  dismiss,  upon 
the  ground  that  the  sum  due  to  each  complain- 
ani  Is  severally  and  qteclfically  decreed  to  him, 
and  that  the  amount  thus  decreed  Is  the  sum 
In  controversy  between  each  representative 
and  the  appellant,  and  not  the  whole  amount 
for  which  he  has  been  held  liable.  And  If 
this  view  of  the  matter  In  controversy  be  cor- 
rect, tbe  sum  Is  undoubtedly  below  the  juris- 
diction of  tbe  court,  and  the  appeal  must  be 
dismissed.  But  tbe  court  thinks  the  matter  In 
controvert  in  the  Eeoiucky  court  was  tbe 
sum  due  to  the  represenutives  of  tbe  deceased 
collectively,  and  not  the  particular  sum  to 
which  each  was  entitled,  when  tbe  amount  due 
was  distributed  among  them,  according  to  tbe 
laws  of  tbe  state.  Tbeiy  all  clidued  under  one 
16S  U.S. 
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and  tbe  same  title.  Tboy  bad  a  common  ani 
undivided  Interest  In  tUe  claim,  ami  it  was 
perfectly  immaterial  to  tbe  appellsot  bow  it 
was  to  be  shared  among  them.  He  bnd  no- 
controversy  with  either  uf  them  on  that  point;., 
and  If  there  was  any  difficulty  as  to  the  pro- 
portions in  which  they  were  to  share,  the- 
diepute  was  among  themselves,  and  not  with 
falm.  .  ,  .  This  being  tbe  controversy  la 
Kentucky,  tbe  decree  of  that  court,  apportioo- 
iog  tbe  sum  recovered  among  tbe  several  rep- 
resentatives, does  not  alter  its  character  when 
renewed  in  Iowa.  So  far  as  the  appellant  la 
concerned,  the  entiie  sum  found  due  by  tbe 
Kentucky  court  Is  In  dispute.  He  disputes  tfa» 
validity  of  that  decree,  and  denies  bis  obliga- 
tion to  pay  any  part  of  tbe  money.  And  if  the- 
appelleea  maintain  their  bill,  be  will  tw  made 
liable  to  pay  the  whole  amount  decreed  to 
them.  This  Is  the  controversy  on  his  part, 
and  the  amount  exceeds  $3,000.  We  think  the 
court,  tbf before, has  Jurisdiction  on  the  appeal."' 

In  Ex  parte  Baltimore  A  0.  B.  Co.  106  U.  8. 
6,  6  [37:78],  after  referring  to  certain  cases  tn 
wbicn  It  bad  been  held  that  when  tu  admiralty 
dbiinct  causes  of  action  in  favor  of  distinct 
partiesgro^Ingoutof  the  same  transaction  are- 
united  In  one  suit  according  to  the  practice  of 
the  courts  of  that  jurisdiction,  distinct  decree* 
Id  favor  of  or  against  distinct  parties  cannot 
be  joined  to  give  this  court  jurisdiction  on  ap- 
peal, it  was  said:  "Tbe  cases  of  ShieldM  v. 
Thcmai.  58 U.S.  17  How.  8  [15:83]:  Waxhiugton 
Market  •Oo.  v.  Hoffman.  101  U.U  112  [36* 
[35:783],  and  Sinclair  v.  t3w>p«r("  The  Conne- 
mara").  108  U.  8.  704  [36:  833],  relied  on  in 
support  of  the  present  application,  stand  on 
an  entirely  different  principle.  There  the  con- 
troversies were  about  matters  in  which  the 
several  claimants  were  Interested  collectively 
under  a  common  title.  Tbey  each  bad  an  un- 
divided interest  in  tbe  claim,  and  it  was  per- 
fectly immaterial  to  their  adversaries  how  tho 
recovay  was  shared  among  them.  If  a  dispute- 
arose  about  tbe  division,  it  would  be  between 
the  claimants  themselves,  and  not  with  tbose- 
against  whom  the  claim  was  made.  The  dis- 
tinction between  the  two  classes  of  eases  wa» 
clearly  stated  by  Chiiif  Jvttiee  Taney  in  Shield* 
V.  ThntnoM.  and  tbat  case  was  held  to  be  within 
the  latter  class.  It  may  not  always  be  easy  to 
determine  the  class  to  which  a  particular  cnse- 
belongs,  but  the  rule  reco(cnizing  the  extsience 
of  tbe  two  classes  has  been  lone  eBtaliIi<ibe<)."' 

Tbe  rule  announced  in  Shieuit  v.  T/tomat, 
ntpra,  has  been  recognized  in  later  caees. 
Estetr.Ounter,  121 U.  8. 183, 185  [80: 884,  Sttt]; 
Oibton  V.  Shufeldt.  122  U.  S.  27.  88  [HO  lOSH. 
1085];  aau  v.  IWd,  188  U.  8.  464.  47»- 
[84:1044,  1040];  JVew  Orleant  P.  R  Co.  v. 
Parker.  148  U.  S.  43,  61  [86:  60.  68]. 

Another  ground  of  the  motion  to  dismiss  1» 
tbat  a  decree  of  nfflrmnnce  without  specifyini; 
tbe  sum  for  which  H  is  rendered  is  not  a  final 
decree  of  judgment  from  which  an  appeal  or 
writ  of  error  will  He.  This  position  is  not 
tenable.  For  the  purpose  of  a  writ  of  error 
to  the  drcult  court  of  appeals  the  judg- 
ment of  tbe  circuit  court  was  final,  l>ecause- 
It  terminated  tbe  lltigailon  between  tbe  parties. 
Tbe  judgment  of  affirmance  to  tbe  circuit 
court  of  appeals  Involved  tbe  same  matter  In 
dispute  that  was  determined  by  the  Judgment 
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of  tbe  circuit  court,  and  wu  final  for  the  pur- 
poses of  a  writ  of  error  to  this  court.  [JpoQ  the 
affirmance  inthecircutt  court  of  appeals  of 
the  judgment  of  the  circuit  court,  the  latter 
court  would  bare  ootbiog  to  do  except  to  exe- 
cute its  owo  judgmeDt.  And  so.  upon  tbe 
afflmuuce  thla  court  of  the  flnsi  Joilgment 
of  the  circuit  court  of  appeals,  the  matters  In 
controversy  between  the  parties  are  conctuded, 
and  nothing  will  stand  in  the  way  of  tho  exe- 
cniion  of  the  judgment  of  the  circuit  court. 
364]  *a.  On  tbe  part  of  the  defendant  it  Is  con- 
tended that  the  plaintiff  utterly  failed  to  prove 
that  Oentry  was  killed  by  a  flat  car  coupled  in 
front  of  a  locomotive,  as  they  alleged  In  their 
petition,  or  that  bis  death  was  due  to  any  neg- 
ligence of  the  defendant;  consequently,  that 
tbe  court  should  have  directed  a  verdict  for 
the  defendant;  that  ibe  undisputed  facta  of  tbe 
■case  not  only  did  not  establish  any  actionable 
negligence  on  the  part  of  the  defendant,  but, 
on  the  contrary,  negatived  sncb  negligence: 
and  that  the  court  erred  in  instructing  the  jury 
that  there  was  oo  dispute  ss  to  the  cause  of 
<kntry's  death,  and  In  allowing  testimony  to 
be  Introduced  on  that  assumption. 

Tbe  court  did  not  err  to  tbe  prejudice  of  the 
defendant.  In  saying  to  tbe  jury  that  there  was 
no  dispute  that  Geutiy  was  run  over  and  killed 
by  a  flat  car  of  the  defendant  propelled  by  a 
awitch  engine  In  Its  yards  at  Big  Springs. 
Although  no  one  saw  the  deceased  at  the  mo- 
ment of  hla  being  run  over,  yet,  under  the  evl- 
-dence,  all  of  which  la  before  us,  it  was  not 
possible  for  tbe  jarv  to  have  doubted  that  the 
oeceased  was  kHIea  In  the  way  staled  by  the 
•court.  If  the  jury  had  returned  a  verdict 
upon  the  tbeory  that  tbe  evidence  did  not  show 
that  tbe  decensed  was  killed  by  being  run  over 
by  defendant's  flat  car  coupled  to  one  of  its 
•engines,  it  would  have  been  tl  e  duty  of  the 
■court,  on  motion,  to  set  aside  tbe  verdict  and 
grant  a  new  trial.  The  fact  of  death  In  that 
mode  was  so  clearly  established  that,  if  the 
•case  had  turned  alnne  upon  that  point,  tbe 
«ourt  would  have  be  -n  authorised  to  direct  a 
verdict  for  the  piiiintlffs.  We  think  the  court 
meant  nothing  more  tban  that  the  fact  of 
■deatb  being  caused  in  the  mode  stated  by  It 
wss  placed  by  tbe  evidence  beyond  dispute. 
If  more  was  Intended,  If  the  court  erroneously 
assumed  that  tbe  defendant  admitted  tbe  fact 
to  be  as  stated,  no  error  was  committed  to  the 
substantial  prejudice  of  the  defendant ;  for,  as 
already  said,  the  evidence  authorized  a  per- 
«mptory  instruction  that  Oentry  was  killed  by 
being  run  over  by  a  flat  cur  attached  to  one  of 
defeodHnt's  enginea 

Equally  untenable  Is  the  proposition  that  the 
evidence  did  not  tend  to  show  actionable  iiegli- 
36S]gence  on  the  part  of  the  ^defendant,  and 
that  ttie  jury  sboulu  have  been  so  inslnit^tcd. 
Wbetber  tbe  road  engine  and  flat  car  used  I>y 
Ibe  defendant  on  tbe  occasion  of  Gentry's 
death  were  reasonably  safe  aod  falrty  adnpied 
for  Bwilching  purposes,  or  were  unsafe  by  rea- 
son of  the  way  In  which  the  light  from  tbe 
headlight  on  the  engine  struck  tbe  flat  car  and 
track  of  tbe  road;  whether,  if  the  appliances 
used  by  tiie  defendant  for  switching  were 
found  to  be  unsafe  for  such  purposes,  tbe  de- 
ceased had  full  knowledge  that  tbey  were  not 
reasonably  adapted  to  the  uses  to  which  tbey 
198 
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were  put;  whethn  the  deoeued,  by  Us  own 

negligence,  contributed  to  his  death— these 
matters  were  all  submitted  to  the  jury.  And 
they  were  submitted  with  the  direction  to  con- 
sider all  tbe  evidence  in  the  case,  and  under 
an  Injunction  that  the  defendant  was  not  re- 
sponuble  for  any  negligence  on  tbe  part  of  Uia 
fellow  serranta  of  Gentry  operating  the  switch- 
ing train  that  killed  him,  and  was  only  respon- 
sible in  the  event  tbe  jury  found  from  sU  the 
evidence  on  the  subject — "such  as  the  opinion 
of  tbe  witnesses,  tbe  custom  of  this  particular 
road,  the  effect  of  attaching  flat  cars,  tbe  effect 
of  tbe  engine  light  In  lighting  up  the  flat  car 
and  track,  the  effect  of  tbe  pilot"— that  the 
switching  machinery  or  appliances  furnished 
and  used  by  tbe  company  was  unsafe  to  be 
used.  If,  looking  at  all  tbe  evidence  and 
drawing  such  Infereocei^  therefrom  as  were 
just  snu  reasonable,  the  court  could  have  said, 
as  matter  of  law,  that  the  plaintiffs  were  not 
entitled  to  recover,  an  instruction  to  find  for 
tbe  defendant  would  bave  been  proper.  i%a» 
anU  V.  Fant,  89  U.  a  S3  Waif.  116. 121139: 
780,  7831;  Montetair  7V».  v.  Dana,  107  XL  8. 
163  [37:  4361;  SandaU  v.  BaUimora  0.  R 
Co.  lOU  U.  S.  478  [37:  1008].  If  the  evidence 
bad  been  so  meagre  as  not,  In  law,  to  Justify 
a  verdict  for  tbe  party  upon  whom  the  burden 
of  proof  rested,  the  court  would  have  been  In 
theline  of  duty  If  it  had  so  Instmcled  tbe  Jury, 
Spar/  V.  UniM  Blatm,  100  U.  a  01.  100  [03: 
848.  864].  No  such  course  was  proper  In  this 
case,  which  was  one  peculiarly  for  tbe  jury 
under  appropriate  Instructions  as  to  the  prin- 
ciples of  law  by  which  tbey  were  to  be  guided 
Id  reaching  a  conclusion. 

8.  One  of  the  assignments  of  error  relates  to 
the  refusal  of  the  court  to  give  the  following 
special  instructions  asked  by^the  def  end-[306 
ant:  "You  are  instructed  that  it  Is  the  duty  uf 
an  employee  or  any  other  party,  alwut  to  cross 
a  railroad  track,  to  look  and  listen  for  pnssing 
engines,  cars,  or  trains,  to  ascertain  whether 
or  not  same  are  approaching  before  going 
upon  the  track,  and  if  the  party  fails  to  exer- 
cise such  care,  he  cannot  recover.  You  are 
therefore  instructed  that  If  the  deceased,  L.  D. 
Oentry,  by  looking  or  listening,  could  bave 
known  of  the  approach  of  tbe  engine  and  f-ar 
and  in  time  to  have  kept  off  the  truck  and  pre- 
vented the  injury  to  himself,  and  that  be  failed 
to  do  so,  you  will  find  for  defendant." 

It  is  undoubtedly  true,  as  claimed  by  the  de- 
fendant, thnt  the  deceased  was  under  a  duty 
not  to  expose  himself  recklessly  when  about  to 
cross  the  track  of  a-rallroad.  In  Chirago,  R. 
I.  A  P.B.  Go.  V.  Eoutton,  95  Q.  S.  697,  703 
[24:  S43,  544],  this  court,  after  referring  to 
certain  acta  of  negligence  upon  the  part  of  a 
railroad  company  wblch  were  alleged  to  have 
caused  personal  injuries,  said:  "Negligence  of 
tbe  company's  employees  in  these  particulars 
was  no  excuse  for  negliceoce  on  her  part.  She 
wns  bound  to  listen  and  look  before  attempt- 
ing to  cross  tbo  railroad  track,  in  order  to 
avoid  an  approacbing  train,  aod  not  to  walk 
carelessly  into  the  place  of  possible  danger." 
To  tbe  same  effect  are  Sohofikd  v.  OMeago,  M. 
A  8t.  P.  R.  Co.  114  U.  8.  610,  618  [39:  334, 
335].  and  Aerkfefz  v.  Humphreyi.  liO  U.  B. 
418  [86:  7fit^].  But  the  present  case  did  not 
admit  of  or  require  an  inatmction  upon  this 
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opedal  labject  There  wu  do  erldence  upon 
which  to  rest  soch  an  InitnicUoD.  Af  clrauJy 
iteted,  no  one  personally  wUnesced  the  cron- 
lug  of  the  track  by  the  deceased,  nor  the  nia- 
ning  of  the  flat  car  over  him.  Whether  he 
did  or  did  not  stop,  and  took  and  Ueten  for  ap- 
proaching trains,  the  jnry  eooM  nol  tell  from 
the  ertdenoe.  The  prerampclon  Is  that  be  did ; 
and  if  the  court  bad  gtven  the  special  instnic- 
lione  asked,  it  would  have  been  necessary  to 
accompany  it  with  the  statement  that  there 
was  no  evidence  npoo  the  point,  aed  that  the 
law  presumed  that  the  deceased  did  look  and 
listen  for  coming  trains  before  croeslng  the 
track. 

In  Omtintntal  Snprv.  dr.  t.  Ated,  96  tJ.  B. 
161. 164  [24:408,  406],  the  oonrt.  speaking  by 
3671Mr.  Justice  Bradley  upon  the  subject  *of 
the  relative  rights  and  duties  of  a  railroad  com- 
paoT  and  the  owner  of  a  vehicle  croesiug  Its 
track,  said:  "Those  who  are  crosstng  a  rail- 
nwd  track  are  bound  to  exnclse  ordinary  care 
and  diligence  to  ascertain  whethor  a  train  Is 
approaehiog.  They  have,  indeed,  the  greatest 
iQceDtlTce  to  caution,  for  their  lives  are  in 
imminent  danger  if  collision  happen;  and 
hence  it  will  not  be  presumed,  without  evi- 
dence, that  they  do  not  exercise  proper  care." 
This  principle  was  approved  in  Baltimore  d  O. 

s.  Co.  V.  oiifith,  isa  n.  &  eos.  eoe  [40; 

274,277].  Maaltestlyltwasnottbedotyof  the 
court,  wtien  thm  was  do  evidence  as  to  the 
deceued  having  or  not  having  looked  and 
listened  for  approaching  trains  before  crossing 
the  railroad  track,  to  do  more,  touching  the 

Saestion  of  contributory  negligence,  than  It 
Id,  namely:  instruct  the  jury  generally  that 
llw  railroad  company  was  not  Uable  If  the  de- 
ceased 1^  his  own  neglect  contributed  to  his 
death,  and  tliat  they  onuld  not  And  for  the  plain- 
tiffs unless  the  death  of  the  deceased  was 
directly  caused  by  unsafe  switching  appliances 
used  by  the  defendant,  and  without  fault  or 
Becllgenoeon  his  part. 

The  connsel  for  the  defendant  In  their  elab- 
orate brief  waj:  "PlalntiiEi  below  cannot 
cUm  tliat  the  headlight  of  the  enj^ne  did  not 
Illuminate  and  make  plidn  to  anyone  the  flat 
car.  They  may  contend  that  the  hmdllgbt 
blinded  the  deceased.  If  this  be  true,  he 
koew  that  switch  engines  with  flat  cars  at- 
tached In  front  and  behind  them  wen  contlo- 
uoualy  moving  tn  and  about  the  ywrd,  and  if 
the  light  did  blind  bim  lie  knew  then  and 
there  tba  blinding  effeda  thereof,  and  it  was 
as  careless  for  him  to  step  upon  the  track  Just 
In  front  of  a  car  as  It  would  have  been  for  a 
blind  man  to  hav»  so  acted.  We  sub- 
mit that  If  he  waa  blinded  hy  the  headlight 
that  he  was  guilty  of  the  groawst  negligence, 
being  blinded,  In  walking  upon  the  track 
under  the  existing  circumstances.  We  Bub> 
mit,  however,  that  Uie  erldence  shows  with- 
out contradiction  that,  by  the  exercise  of  ordi- 
nary care,  he  could  have  seen  the  flat  car.  We 
submit  that  a  blind  man  who  would  attempt 
to  cross  the  track  just  In  front  of  the  engine, 
the  puffing  and  blowing  of  which  he  could 
hear,  hoping  to  get  acroas  the  track  before  the 
engine  could  strme  bim,  would  be  guilty  of  the 
S68]gro88est  neirllKence.  *In  this  case  the  de- 
ceased was  not  blind.  He  could  see  the  engine 
with  its  headlight  lUumlnaUng  IB  or  20?eet 
Its  U.  8.        Tt.  &,  Book  41. 


of  the  flat  car  next  to  the  deceasodt  and  lighting 
up  the  track  for  some  distance  ahead. 

It  is  sufficient  to  olwerve  that  the  evidenoa 
touching  the  matters  referred  to  by  counsel 
was  not  so  clear  and  satisfactory  as  to  justify 
the  taking  of  the  case  from  the  Jury  upon  the 
tetue  whether  the  deceased  exercised  due  care 
under  the  elreumstancea  which  attended  the 
occasion.  It  was  properly  left  to  tiie  Jury  to 
determine  whether,  under  all  the  circum- 
stances, the  effect  of  the  headlight  and  flat 
car  combined  was  to  make  the  situation 
secure  and  safe  to  one  who  saw  the  headlight, 
but  did  not  see  the  flat  car  in  front  of  the  loco- 
motive. "What  may  be  deemed  ordinary 
care  in  one  ease,"  this  court  has  said,  "may, 
nndw  dUEerent  nrroundings  and  circum- 
stances, be  gross  negUgenoe.  Ttie  policy  of 
the  law  has  relegated  the  determination  of 
such  Questions  to  the  Jury  under  pn^r  in- 
structions from  thovourt.  It  is  Ibelr  province 
to  note  the  speciai  droumstances  and  sur- 
roondinn  of  each  particular  case,  and  than 
si^  whether  the  oonduct  of  the  pwtles  In  that 
case  was  such  as  would  be  expected  of  rea- 
sonable, prudent  rten  under  a  similar  state 
of  aflatrs.  When  a  given  state  of  facts  la 
such  that  reasonable  men  may  fairly  differ 
upon  the  queatioB  as  to  whether  there  waa 
negligence  or  not,  the  determination  of  tlw 
matter  U  for  Uie  Jary,  It  Is  only  where  the 
facts  are  such  that  all  leaaoaable  men  must 
draw  the  same  conclusion  from  them,  that  the 
question  of  negligence  Is  ever  considered  as 
one  of  law  for  the  court."  Grand  Tru/ik  B* 
Co.  V.  Iva,  144  U.  8.  406.  417  [86:  485,  489]. 

We  find  no  error  of  law  to  the  prejudice  of 
the  plaintiff  in  error,  and  tile  Ju^mmi  i$ 

SOUTHERN  PAOIFIO  COHPANT,  [SOQ 
Ptf.  in  Err., 

V. 

BERTHA  TOHLINSON. 

(See  &  a  Beporter^  ed.  m-mi) 

Damagm  fir  deaUk—rmmMttftr—vAm  mm 
kritU  awardtd, 

1.  AwMow  wtio  brings  an  aetlon  agalnstaraO- 
raadoompany  for  the  dMtb  of  ber  busbaDd,  uo* 
der  Aria.  Ber.  Stat.  UST.  H  Z146-2U6,  for  the  ben- 
eflt  of  herself  and  of  the  children  aod  pareDts  of 
the  deonued,  cannot  oom promise  or  release  tqr 
nmlttltur  any  part  of  the  shares  of  the  teeovery 
awarded  tqr  the  Jury  tosoohetaUdfeaorpareDlsu 

&  Tbedefendutlnsucb  aottra  lias  tlM  riffbtte 
object  to  a  ludament  spportioslnir  the  damages 
not  as  lawf  uUt  divided  by  the  Jury,  bat  as  unlaw- 
fully fixed  by  the  plalnttff  of  record  by  filing  e  re- 
mlttltor  reducing  to  nominal  damag«e  tbe  snos 
awarded  tty  the  Jury  to  some  oftbeotherpereons 
entitled,  thereby  leaving  tbe  defendant  open  to 
the  danger  of  another  salt  tiy  those  persons. 

8.  Suota  a  remittitur  being  Invalid,  the  proper  or^ 
dra  is  to  remand  the  ease  for  a  new  trial,  on  re> 
versing  the  Judgment  rendered  for  tba  cednood 


[Na251.]  , 
AfSU«dApra  $8,096,  DeeidtaMdgtS,lS96. 

IN  ERBOR  to  the  Supreme  Court  of  the  Tei^ 
ritoiy  of  Ariiona  to  review  a  Judgment  of 
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tbat  ooQit  afflnnloff  the  jodgmeot  of  the  Df*- 
trict  Coart  of  the  SecoDd  Judicial  District  of 
the  said  Territory  in  and  for  the  county  of 
Pima,  in  faror  of  the  plaintiff.  Bertha  Tom- 
linsoo,  aKalnat  the  Bouthera  Pacific  Company, 
a  railroad  corporation,  defendant,  for  damages 
for  the  death  of  her  hasband  In  an  action 
brought  by  her  under  the  Ailzona  statute  tat 
the  Moeflt  of  herself  and  the  surTlrine  chil- 
dren and  parents  of  the  deceased,  uidjudg- 
ment  being  entered  on  a  verdict  of  a  Jury  and 
a  remittitur  of  part  of  the  damages  awarded 
1^  the  jury  to  the  several  bmeflciarfes.  JSs- 
wraaf  and  case  remsoded  for  a  new  trlaL 
See  same  case  below,  88  Pac.  710. 

StaloBiNit  Iqr  Mr.  Jnatlce  Qrajt 
This  waa  an  action  brought  in  the  district 
eourt  of  the  second  judidal  district  of  the 
territory  of  Arizona  In  and  for  the  county  of 
Pima,  by  Bertha,  widow  of  Thomas  Tomlin- 
■OQ,  against  the  Southern  Fadflo  Company,  a 
rmllroM  corporatJoB,  uadw  Aria.  Ber.  Stat,  of 
1887.  tit,  86.  ailitled  ''Injuries  BesuUing  in 
Death." 

The  oomididnt  aHeced  that,  while  Thomas 
Tomlinson  waa  walking  alone  a  public  pas- 
sageway where  It  crossed  the  defendant's  rail- 
road, the  defendant  caused  one  of  its  locomo- 
tive engines  and  a  train  of  cars  to  approach 
the  croBslne  at  a  great  and  unusual  rate  of 
speed,  n^lTgently  and  carelessly  omitting  to 
pre  any  slnial  m  warning  by  bell,  nlgaaX,  or 
otberwlae.  by  reason  whereof  he  was  unaware 
of  the  approach  of  the  train,  and,  without  any 
fault  or  negligence  on  his  part,  the  cars  ran 
against  him.  and  knocked  him  down,  and 
wounded  and  laoerated  his  head  and  body,  so 
that  ha  immediately  died;  and  fortba  alleged 
as  follows: 

"That  the  said  Thomas  Tomlinson  left  snr- 
Tlvlng  him  the  plaintiff,  who  is  his  widow, 
and  the  following  children,  to  wit,  Alice 
Tomlinson,  Fenton  Tomlinson,  Howard  Tom- 
linson, and  Baby  Tomlinson;  and  the  said 
870]  Thomas  Tomlinson  left*  Fenton  Tom- 
linson, his  father,  and  Maiy  Tomlinson,  his 
mother,  surriylng  parents. 

"That  this  action  Is  brought  by  the  said 

glaintiff.  Bertha  Tomlinson.  for  the  benefit  of 
ersetf  and  her  said  children,  Alice,  Fenton, 
and  Howard  and  Baby,  and  Fenton  Tomlln- 
•on,  Ben.,  and  Mary  Tomlinaon,  his  parents. 

"That  by  reason  of  the  death  of  the  said 
Thomas  Tomlinson,  caused  and  occasiooed  as 
aforesaid,  damages  have  resulted  to  the  said 
parents,  surTlvlng  widow  and  children  of  the 
said  Thomas  Twnllnson,  to  the  nun  of 
$60,000. 

"Wherefore  plaintiff  prays  judgment,  in 
faror  of  herself  and  the  other  parties  for 
whose  benefit  this  suit  la  prosecuted,  for  the 
sum  of  $80,000,  and  for  costs  of  Buit," 

The  defendant  answered,  denying  the  alle- 
gations of  the  complaint,  and  alleging  that  the 
accident  was  caused  by  the  negligence  of 
Thomas  Tomlinson. 

At  the  trial,  the  evidence  (except  that  as  to 
negligence  on  the  part  of  the  defendant,  and 
OB  tM  part  ot  the  plaintiff),  wiis  as  follows: 

Several  witnesses  testified  that  Thomas 
Tomlinson  was  knocked  down  by  the  defend- 
ant's engloe,  and  rendered  Insennhle,  bis  skull 
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tvoken,  and  one  heel  cut  off;  and  that  ha  4M 
two  hours  afterwards. 

The  plaintiff  teslifled  that  Thomas  Tomtta- 
son  was  her  husband,  and  was  forty-one  yean 
old  and  In  good  health  at  the  time  of  bis  death, 
and  hex  own  age  was  thirty-three;  that  there 
were  Uvlog,  the  Issue  of  the  marriage,  four 
children,  Alice,  aged  nine  years;  Fenton,  aged 
seven  years;  Howard,  aged  five  years;  and 
Baby,  seven  mouths;  that  her  husband's  father 
and  mother,  Fenton  and  Mary  Tomlinson, 
were  also  living;  that  her  husband  was  a  mer- 
chant, and  that  the  usual  expenses  of  mabi- 
taialng  their  houiehold  were  perhaps  $1,000 
a  year. 

The  defendant  put  In  evidence  Carllsleni 
life  Tables,  accordlDg  to  which  the  mean 
duration  of  human  life  at  the  age  of  forty 
years  Is  twenty-seven  years  and  seven  months; 
and  at  fifty  years  is  tweniy-one  years  and  ooe 
month. 

The  Jury  returned  the  following  verdict, 
signed  by  Uielr  foreman: 

*"We,  the  Jury  duly  Impaneled  andrSTl 
sworn  In  the  above-entitied  action,  find  for  the 
plaintiff.and  assess  damages  against  the  defend- 
ant in  the  sum  of  $S0,000,  to  be  divided  as  fol 
lows:  Bertha  Tomlinson,  $8,000;  Fenloo 
Tomlinson  (father).  $0,000;  Mary  Tomlinson 
(mother),  $5,000;  Alice  Tomlinson  (child),  $8,- 
000;  Fenton  Tomlinson  (child),  $8,000;  How- 
ard Tomlinson  (child),$8,000;&byT0mliasoa 
(child),  $8,000." 

The  defendant  moved  the  conrt  to  set  aside 
the  verdict  and  to  grant  a  new  trial,  because 
the  verdict  was  against  the  law  and  the  evi- 
dence, and  because  the  damages  assessed  by 
the  jury  were  ezoesslve,  unsupported  by  the 
evidenoe,  and  given  onOsr  the  Influenoe  of 
passion  and  prejudice. 

The  plaintiff  thereupon  filed  a  remittitur  in 
the  following  terms: 

"  Comes  DOW  Bertha  Tomlinson,  on  behalf 
of  herself  and  others  interested  herein,  and 
remits  from  the  verdict  heretofore  rendered 
herein  In  the  sum  at  $00,000,  the  foUowlog 
sums: 

"Bertha  TomUnson  18,000,  remitted  to  |6jm 

*•  Alice  ToralinBon   8,000,     **        •*  8,(I0D 

"Fenton  TomllnBoa   8,000.     "       **  8,000 

"Howard  TooallDson   8,000,  ■*  8,000 

"Baby  Tomlinson   8.000^     *  S.O0O 

"Fenton  Tomlinson,  father  ^000,  *■  1 

"Hary  TomUnson,  mother  6,000.     "       "  1 

"thereby  making  a  total  remittance  of  $31,098. 
and  blowing  tiie  verdict  to  stand  at  $18,003." 

The  court  allowed  the  remittitur,  denied  the 
motion  for  a  new  trial,  and  gave  judgment  for 
the  plaintiff  against  the  defendant  for  the  sum 
of  $18,003,  apportioned  as  in  the'temittitur. 

The  defendant  excepted,  among  other  things, 
to  the  overruling  of  the  motion,  and  appeawd 
to  the  anpreme  court  of  the  twitory,  which 
affirmed  the  Judgment,  and  held  that  the 
plaintiff  had  a  right  to  file  the  remittitur;  and 
dealt  with  the  question  of  the  damagea  as  fol- 
lows: 

"  While  the  record  does  not  affirmatively  show 
that  the  *trlal  court  made  a  remission  oi[37  S 
a  portion  of  the  damages  awarded  a  condition 
precedent  to  overruling  the  motion  for  a  new 
trial,  the  damages  awarded  being  clearly  ex- 
cessive, we  think  it  quite  evident  that,  had  the 
remittitur  not  been  filed,  the  court  would 
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hare  granted  the  motion.  A  trial  ooart  has 
the  power,  where  excessive  damage*  have  been 
allowed  by  the  jury,  and  where  Uie  motion  to 
■et  aside  the  verdict  is  based  upon  this  ground, 
to  mabe  a  remission  a  condition  precedent  to 
OTerruling  the  motion.  The  exercise  of  this 
power  rests  in  the  sound  discretion  of  tlie  trial 
court.  This  doctrine  Is  affirmed  in  the  case  of 
ArkaruOB  Valley  J^nd  d  O.  Oo.  T.  Mann,  180 
U.  S.  74  r^2: 8561;  also  tn  Ifmrthem  P.  B.  Oo. 

fff40r(,  116  0.8.643  [S9:7SS].  Of  course, 
it  It  is  apparent  to  the  trial  court  that  the 
Terdict  was  the  result  of  passion  or  prejudice, 
a  remittitur  should  not  be  allowed,  but  the 
Terdict  should  be  set  aside.  In  passing  upon 
this  question,  the  court  should  look,  not  alone 
to  the  amount  of  the  damages  awarded,  but 
to  the  whole  case,  to  determine  the  existeoce 
of  passion  or  prejudice,  and  to  determine  bow 
far  such  passion  or  prejudice  may  hare  oper- 
ated in  iDfluencing  the  fludlag  of  any  verdict 
against  the  defendant.  When  the  circum- 
stances, as  they  may  appear  to  the  trial  court. 
Indicate  that  the  Jury  dettbetately  disregarded 
the  lutructlons  of  the  court,  or  the  facte  of 
the  case,  a  remittitur  should  not  be  allowed, 
but  a  new  trial  should  be  granted.  If  they 
do  not  so  indicate,  and  the  ptaintlif  volunta- 
rily remits  so  much  of  the  damages  as  may 
appear  to  be  excessive,  the  court,  In  Its  dis- 
cretion, may  allow  the  remission,  and  enter 
JndnneDt  accordingly.  ArkanaiuVaiU^ZMnd 
4  K  Ob.  V.  Mann,  rated  above.  From  a  review 
of  the  whole  case,  we  cannot  say  that  the 
jaiy,  In  floding  for  the  pldotlff,  in  this  action, 
in  a  sum  largely  in  excess  of  the  damages 
proved,  deliberately  disregarded  the  facts  or 
the  instructions  of  the  court.  We  rather  in- 
cline to  the  view  that  the  jury,  having  found 
the  iraues  In  favor  of  plaintiff,  was  then 
prompted,  throueh  sympathy  for  the  widow 
and  childreo,  and  out  of  the  enlarged  libera 
ality  of  which  juries  in  such  cases  are  usually 
possessed,  to  award  damages  largely  In  exceos 
of  what  the  proofs  warranted."  88  Pac.  710. 
The  defendant  sued  out  thia  writ  of  error. 


Mr.  9*  Hnbl^  Aahtoa  for  plaintiff  In 
error. 

Mr.  R.  O.  Owfauid  for  defendant  in  ern». 


Hr.  Justice  Gtraj'  delivered  the  opinion  of 
the  court: 

This  action  !•  brought  nndor  movlsions  of 
a  statute  of  the  territory  of  Arizona,  copied 
from  a  statute  of  Texas  upon  the  same  subject. 
Aria.  Rev  Stat,  of  1887.  tit.  86.  2145-3165; 
Tex.  Rev.  Stat,  of  1879,  %^  2890-2909. 

By  this  statute  an  action  on  account  of  in- 
juries causing  the  death  of  any  person  may  Iw 
Drought  against  a  railroad  company,  or  other 
carrier  of  goods  or  passcDgerB,for  actual  dam- 
ages, when  the  death  la  caused  by  Its  Degli> 
gence,  or  by  the  unfitness  or  gross  negligence 
of  its  eervanta  or  agents;  and  for  exemplary 
flamagee  also,  when  the  death  is  caused  by  the 
wilful  act  or  omission  or  gross  negligence  of 
tbedefeDdaot.   Ariz.  Rev.  Stat,  gg  2145-2147. 

The  statute  provides  that  "  the  action  shall 
be  for  the  Kde  and  exclusive  benefit  of  the 
•QrviviDg  husband,  wife,  children,  andparenu 
of  the  person  whoee  death  shall  have  been  so 
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caused and  "may  be  brought  by  all  the 
parties  entitled  thereto,  or  by  one  or  more  of 
them  for  the  benefit  of  all;"  and  that,  If 
they  fail  to  bring  it  within  six  months  aJftv 
the  death,  "It  shall  be  the  duty  of  the  execu- 
tor or  admiolstrator  of  the  deceased  to  com- 
mence and  prosecute  the  action,  unless  re- 
quited by  all  of  the  parties  entitled  thereto 
not  to  prosecute  the  same."  §S  2149-2151. 

If  the  sole  plaintiff  dies  pending  the  action, 
and  Is  the  ooly  person  entitled  to  the  benefit 
thereof,  the  action  abates.  But  if  any  person 
so  entitled  survives,  the  action  does  not  abate 
by  the  death  of  the  plaintiff,  but  any  one  or 
more  of  the  persons  so  entitled  may  oe  made 
pldntlff,  '*and  thesuit  be  prosecuted  to  Judg> 
ment  In  Uie  name  of  such  plaintiff,  for  the 
benefit  of  the  persons  entitled.^'  gg  2168, 2154. 

The  statute  further  provides  that  "  the  jury 
may  give  such  damages  as  they  may  thlnk-pro- 
portloned  to  the  injury  'resulting  from  [374 
such  death;  and  the  amount  so  recovered  shall 
be  divided  among  the  persons  entitled  to  the 
benefit  of  the  action,  or  such  of  them  as  shall 
then  be  alive.  In  auch  diares  aa  the  Jury  shall 
find  by  their  verdict.''  S^ISB- 

The  obvious  Intent  and  effect  of  these  pro- 
visions is  that  the  action  is  to  be  brought  once 
for  all :  that  it  is  to  be  prosecuted  for  the  bene- 
fit of  ul  the  relatives  mentioned,  the  husband 
or  the  wife,  the  children  and  the  parents,  of 
the  deceased;  and  that  any  damages  recovered 
are  to  belong  to  all  those  relatives,  and  to  be 
shared  among  them  in  the  proportions  deter* 
mined  the  verdict  of  the  jury.  By  the 
express  terms  of  the  statute,  the  action  may 
be  brought  by  all  or  any  of  them,  but  for  the 
benefit  of  all;  no  one  or  more  of  them,  less 
than  all,  can  excuse  the  executor  or  adminis- 
trator from  bringing  and  prosecuting  the 
action.  If  they  do  not;  the  action  does  not 
abate  by  the  death  of  the  one  lulng,  but  may 
be  prosecuted  by  the  survivors.  If  there  are 
any;  and  the  damages  recovered  are  to  be 
divided  among  ail  of  them,  In  such  shares  as 
the  jury  shall  fix  by  their  verdict  The  au- 
thority nven  for  bringing  and  proeecutiog  the 
action,  fit  the  name  of  any  one  or  more  <h  the 
persons  entitied,  for  the  benefit  of  all,  avoids 
multiplicity  of  actions,  and  difflculties  arising 
from  nonjoinder  of  plaintiffs:  but  it  gives  the 
nominal  plaintiff  or  plaJnllffs  no  power  to 
compromise  or  to  relesse  the  rights  of  the 
other  beneficiaries,  or  to  lessen  or  alter  the 
shares  awarded  \ij  the  jury. 

This  construction  of  the  statute  is  In  accord 
with  the  construction  which,  before  ita  pas- 
sage, had  been  given  by  the  supreme  court  <^ 
Texas  to  the  similar  statute  of  that  state. 
Boutton  dk  T.  O.  R.  Qo.  v.  Bradtmf,  46  Tex. 
171.  176.  179;  MareA  v.  Watker.  48  Tex.  872. 
»76,  877;  Houston  dk  T.  C.  B.  Oo.  v.  Moor»,  49 
Tex.  81,  45,  46.  80  Am.  Rep.  98;  OaheHon.  E. 
A  &  A.S.  Co.  V.  Le  Gifirae,  51  Tex.  180,  201; 
ffoutton  <£  T.  O.  B.  Oo.  v.  Omwr,  57  Tex.  298; 
Eatt  Line  d  R  R  B.  Co.  v.  Ouibtrmtn,  68  Tex. 
664.  See  also  8t,  Louit,  1.  M.  d  8.  £.  Oo.  t. 
Needham,  10  U.  8.  App.  889. 

In  the  present  case,  the  deceased  left  a 
widow,  four  children,  and  a  father  and 
mother.  Thejunr  returned  a  verdict  for  the 
plaintiff  for  |60,000.of  which  they  awarded  t8.- 
000  to  the  widow,  •^Wi  to  each  cbUd,[37ft 
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and  $5,000  to  either  paront  of  the  deceued. 
After  d^nduit  had  mored  for  a  new  trial,  the 
widow,  in  whoee  name  alone  the  action  was 
brought,  filed  a  remittitur,  by  which  she  under- 
took  to  reduce  her  Bhare  to  $6,000,  the  share 
of  each  child  to  $8,000,  and  the  shares  of  the 
parents  to  $1  each,  and  the  whole  verdict  to 
$16,008. 

Acccwding  to  the  dedatons  of  the  sapreme 
court  of  Texaa,  In  Hnitton  d  T.  CL  B.  Oo.  r. 
BratBejr  and  Galmton.  H.  d  8.  A.  R.  Co.  t. 
Lb  Oierte,  above  cited,  the  widow  could  not 
compromise  or  release  the  rights  eTen  of  her 
own  minor  children.  She  certainly  could  not 
release,  in  whole  or  in  part,  the  rights  of  her 
father-in-law  and  mother-io-iaw. 

The  statute,  Indeed,  as  has  been  seen, 
creates  but  a  dngle  liability:  the  matter  in  con- 
troveny,  aa  between  the  defendant,  on  the  one 
side,  and  the  plaintiff  and  the  other  persons 
for  whose  benefit  the  acUon  Is  brought,  on  the 
ether,  is  the  whole  amount  of  the  damages 
found  by  the  jury;  and  the  defendant  has  no 
concern  in  the  apportionment  of  daroagee 
among  the  peisona  enUUad,  provided  that  is 
done  ai  the  statute  requires.  Thnu  d  P.R. 
(h.  T.  OmUrg.  168  C.  a  868  [ante,  1861. 

But  the  defendant  has  the  right  to  ooject  to 
a  judgment  apportioning  the  damages,  not  as 
lawfully  dlTided  by  the  JuiTi  but  as  unlaw- 
fully fixed  In  the  plaintiff  of  record,  reducing 
to  nominal  damages  the  earns  awarded  by  the 
jury  to  some  of  the  peraona  entitled,  and 
thereby  leaving  the  defendant  open  to  the 
danger  of  another  suit  by  those  persons  to  ob- 
tain the  damages  of  which  the  present  plaintiff 
has  undertaken  to  deprive  them.  iforfAern 
P.  B.  Co.  V.  Letait.  m  U.  &  866,  870  [40: 
1008,  1007]. 

The  opinion  of  the  eupreme  court  of  the 
territory  of  Arizona,  which,  as  required  hy 
S  840  <^  the  Revised  Statutes  of  the  territory, 
was  In  writing  and  recorded,  shows  that  that 
court  not  only  "  inclined  to  the  view  that  the 
Jury  was  prompted,  through  sympathy  for  the 
widow  and  children,  and  out  of  the  enlarged 
liberality  of  which  juries  Id  such  cases  are 
naually  possesaed,  to  avrard  damagea  l«vely 
In ezoeis of  what  the  proofs  warranted ;''DUt 
that  it  considered  that  the  damages  awarded 
were  clearly  excessive  and  Uiat  it  was  manif  "Vt 
376]  *from  the  record  that,  but  for  the  re- 
mittitur the  judge  before  whom  the  trial  was 
had  would  iiave  ordered  a  new  trial. 

Aa  this  court  now  holds  tb»  remittltar  to 
bave  been  unauthorized  and  Invalid,  the 
proper  order,  without  conridering  other  ques- 
tioDB  argued  at  the  bar,  will  be 

Judgment  reveraed,  and  case  rem'  ndfid  to  the 
supreme  court  of  the  territory,  w  .  i  directions 
to  cause  the  vwUct  to  ba  set  aside  and  a  new 
trial  had. 
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BOB  TALTON,  AppL, 

9. 

WASH.  MATES.  High  Sheriff  of  the  Chero- 
kee Nation. 

(See  8.  C.  Beporter's  ed.  Sn-MQu 

Murder  bt/  Indian— grand  3un/~~dv«  proem 
«^la»-~wpeal  t^ttatute  i^OMn^  Nation. 

L  Tbo  crime  of  murder  committed  by  one  Chero- 
kee Indian  upon  the  person  of  anotber  witbin 
tlie  Jurtodlotlon  of  tlw  Cherokee  Nadon  ii  not 
an  offense  aaalnst  the  United  States,  bat  an  o^ 
fense  acalnsctbe  localJawsot  tlw  Cherokee  Na- 
tion. 

S.  The  provWoD  as  to  ■  grand  jinr.  in  the  6tta 
Amendment  to  tbe  Fedenil  Constitution,  has  no 
application  to  criminal  procedure  In  the  courts 
of  tbe  Cherokee  Nation,  whose  powers  of  local 
■elf-Bovemment  wereenjoyed  before  the  Consti- 
tution was  made. 

8.  nieflndlns  of  an  Indictment  bra  grand  ]nrj 
of  less  than  thirteen  does  not  vlfdate  the  doe  pro- 
oeas  clause  of  the  Constitution. 

4.  The  iiaeBtlons  of  the  repeal  of  one  statute  of 
ttie  Cherokee  Nation  br  another,  and  as  to  what 
to  the  ezlstingr  law  of  that  nation  as  to  tbe  consti- 
tution of  a  Brand  Jury,  are  solely  for  tbe  oouru 
of  that  natloQ  to  decide,  without  any  rlaht  of  re- 
view in  Fedeial  courts  liabeaa  oorpns  pro- 
oeedioga. 

[No.  8S7.] 

Arwud  April  16, 17, 1896.   Decided  Majf  18. 
1808. 

APPEAL  from  a  judgment  of  the  Circuit 
Court  of  the  United  Btat£S  for  tbe  Western 
District  of  Arkansas  discharging  a  writ  of 
habeas  corpus  and  remeadlog  tbe  petitioner. 
Bob  Talton,  to  the  custody  of  the  high  sheriff 
of  the  Cherokee  Nation,  after  conviction  of 
murder  in  tbe  court  of  the  Cherokee  Nation. 
Afflmedt 

Statement  Mr.  Justice  WUtot 
On  February  16, 1808,  a  petltioo  for  habraa 
corpus  was  filed  in  the  district  court  of  the 
United  States  for  the  western  district  of  Ar- 
kansas, setting  forth  that  the  plaintiff  therein 
(who  is  the  appellant  here)  was,  on  the  81st  day 
of  December,*1898.oonvlcted,onacharge[37  7 
of  murder,  in  a  special  supreme  court  of  tbe 
Cbendtee  Nation,  Cooweeqkoowee  district, 
and  sentenced  to  be  hanged  on  February  88, 
16^.  and  that  petitioner  was  then  held,  await- 
ing the  time  of  execution,  In  the  national  iail  at 
Tiuilequah,  Indian  Territory,  by  Wash.  Mayes, 
hi^  sheriff  of  the  Cherokee  Natioa.  It  wsa 
f  urtber  alleged  that  the  petitioner  was  deprived 
of  his  liberty  without  due  process  of  law;  that 
he  was  in  confinement  In  contravention  to  the 
Constitution  and  laws  of  the  United  States, 
and  also  iu  violation  of  the  Constitution  and 
laws  of  tbe  Cherokee  Nation.  These  conten- 
tions rested  upon  the  averment  that  the  indict- 
ment under  which  he  had  been  tried  and  con- 
victed was  void  because  returned  by  a  body 

Hon.— At  to  Indfont  and  Indian  Uibet,  tSrtr 
afotut  ami  rfohts;  jurimHetlon  and  control  over  thamt 
-aee  note  to  Woroeetor  v.  Qeorala,  8c  4BS. 

As  to  Mlkot  (i  due  precMi  qf  law,  see  note  to  Pear- 
son V.  Tewdall,  M:  ML 

1«8  U.8. 
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oonatetlDg  of  Are  graod  jarois,  which  ^as  DOt 
<m\j  sn  insufBcient  Dumber  to  constitute  a 
graod  jury  noder  the  CooatitutioD  and  laws  of 
the  United  States,  but  also  was  wholly  Inade- 
quale  to  compose  such  juiy  under  the  laws  of 
the  Cberokee  Nation,  which.  It  was  alleged, 
provided  forantiDd  jury  of  thirteen,  of  which 
number  ft  majority  was  necessary  to  find  an 
Indictment.  The  petitioner,  moreoTer,  averred 
that  he  had  not  been  tried  by  a  fair  and  Im- 
partial jury,  and  that  many  gross  irregularities 
and  errors  to  his  prejudice  had  been  com- 
mitted on  the  trial.  The  district  judge  Issued 
the  writ,  which  was  duly  served  upon  the  high 
Bhexlff,  who  produced  the  body  of  the  peti- 
tioner and  made  return  setting  up  the  convtc- 
tlo&  ftDd  sentence  as  justifying  the  detention  of 
the  prisoner.  Incorporated  in  the  return  was 
a  transcript  of  tbe  proceedings  in  the  Cherokee 
court  had  upon  the  indictment  and  trial  of  the 
pelitiouer.  In  the  copy  of  the  Indictment  con- 
talned  In  the  original  transcript,  filed  in  this 
court,  ft  was  recited  thai  the  iDdlctment  was 
found  by  the  grand  jury  on  the  1st  day  of 
December.  18d3,  while  the  offense  therein 
stated  was  alleged  to  have  been  commltied  "on 
orabouttbeSddayof  December.  1803."  The 
evidence  contsinpa  In  the  transcript,  however, 
showed  that  the  offense  was  committed  cm  Ko- 
vember  8,  1892,  and  in  a  supptement  to  the 
transcript,  filed  In  this  court,  ft  appeaia  that 
said  date  was  ^ven  In  the  indictment  No 
motion  or  demurrer  or  other  attack  upon  the 
sufficiency  of  the  indictment  wasmade  upon  the 
S78]  trial*  in  the  Cherokee  court  based  upon 
the  ground  that  tbe  offense  was  stated  in  the  in- 
dictment to  have  been  committed  on  a  date 
subsequent  to  tbe  flodiug  of  the  ludtchnent. 
nor  Is  there  any  epecfflcauon  of  error  of  that 
character  containra  in  the  petition  for  the  al- 
lowance of  the  writ  of  habeas  corpus.  After 
hearing,  the  diatrict  judge  discharged  the  writ 
and  remanded  the  petitioner  to  the  custody  of 
tbe  sheriff,  and  from  this  judgment  the  appeal 
now  under  oonstderatlou  waiaUowed. 

Mmrt.  LeonldM  D.  YaFrell.  Ben.  71 
Dutal,  and  Stijah  V,  Brookthire  for  appellaot. 

Mmn,  R.  C.  0»rlMd,  A.  B.  Qariand, 
wbA  Wm.  M.  Orawnt  tor  ai^lee. 

Xr.  Justice  White  delivered  tbe  opfailoB  of 
tbe  court: 

Prior  to  May,  1R93,  a  law  endcted  by  the 
legislature  of  the  Cherokee  Nation  made  it  the 
duty  of  tbe  judges  of  the  circuit  and  district 
courts  of  Ibe  nation,  fourteen  days  before  tbe 
commencement  of  the  first  regular  term  of  said 
courts,  to  furnish  to  tbe  sheriff  a  list  of  the 
names  of  five  peisoos  who  should  be  summoned 
by  the  sheriff  to  act  as  grand  Jurors  for  that 
district  during  tbe  year.  Hie  first  regular 
term  of  the  courts  named  comraeD(xd  on  the 
2d  Monday  in  May.  On  November  28.  1692, 
a  law  was  enacted  providing  for  the  summon- 
ing, and  Impaneling  of  a  grand  jury  of  thlr- 
teeo,  tbe  names  of  tbe  persona  to  compose  such 
jury  to  be  furnished  to  the  sheriff,  as  under 
the  previous  law,  fourteen  days  before  the 
commenoement  of  tbe  regular  term  of  the  dr- 
cnit  and  district  courts.  Tbere  was  no  ex< 
press  repeal  of  the  provisions  of  tbe  prior  law. 
Under  the  terms  of  the  act  of  November  ^ 
168  V.S. 


1893,  a  grand  jury  could  not  have  been  im- 

Sneled  before  the  term  begloning  on  the  2d 
onday  of  May,  1898.  Tlie  indictment  In 
question  was  returned  In  December,  1892,  by 
a  grand  jury  consisting  of  five  persons,  whl^ 
grand  jury  had  been  impaneled  under  tbepiior 
law,  to  serve  during  the  year  1892. 

*Tbe  right  of  the  appellant  to  the  re-  [370 
lief  which  he  seeks  must  exist, If  atall,  by  virtue 
of  U.  8.  Bev.  Stat,  g  758.  which  Is  as  follows: 
"The  writ  of  hab^  corpus  shall  in  do  case 
extend  to  a  prisoner  In  jail,  unless  where  he  Is 
in  custody  under  or  by  color  of  the  authority 
of  the  United  States,  or  is  committed  for  trial 
beftne  aome  cotirt  thereof;  or  la  in  custody  for 
an  act  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States,  or  of  an  order,  process, 
or  decree  of  a  court  or  judge  thereof;  or  is  in 
custody  in  violation  of  the  Constitution,  or  of 
a  law,  or  treaty  of  the  United  States;  or,  being 
a  subject  or  dtizen  of  a  foreign  state,  and 
domiciled  therein.  Is  in  custodv  for  an  act  done 
or  omitted  under  any  alleged,  right,  title,  au- 
thority, privilege,  protection,  or  exemption 
claimed  under  the  commission,  or  order,  or 
sanction  of  any  foreign  state,  or  under  color 
thereof,  the  validity  and  effect  whereof  depend 
upon  the  law  of  nations;  or  aniess  It  is  neces- 
sary to  bring  the  prisoner  into  court  to  testify. 

Appellant  and  the  person  he  waa  charged 
with  having  murdered  were  both  Cherokee 
Indiana,  and  the  crime  was  committed  wltblo 
the  Cherokee  territory. 

To  bring  himself  within  the  statute,  the  ap- 
pellant asserts,  1st,  that  the  grand  jury,  con- 
sisting only  of  five  persons,  was  not  a  grand 
jury  within  the  contemplation  of  the  Sth 
Ameodment  to  tbe  Constitution,  which  it  la 
asserted  is  operative  upon  tbe  Cherokee  Nation 
in  tbe  exercise  of  its  legislative  aulbwlty  as  to 
purely  local  matters:  2cl,  that  the  Indictment 
by  a  grand  Jury  thus  constituted  was  not  due 
process  of  law  within  the  intendment  of  the 
14th  Amendment:  8d,  even  if  the  law  of  tbe 
Cherokee  NaUon  provldingfor  a  grand  jnryot 
five  was  valid  under  tbe  Constitution  of  the 
United  Slates  such  law  had  been  repealed,  and 
was  not  therefore  In  existence  at  the  time  Uie 
{□dictmeot  was  found.  A  decision  as  to  the 
merits  of  these  contentions  involves  a  consid- 
eration of  the  relation  of  the  Cherokee  Nation 
to  the  United  States,  and  of  the  operation  of 
tbe  constitutional  provislona  relied  on  upon 
the  purely  local  legislation  of  that  nation. 

By  treaties  and  statutes  of  tbe  United  States 
the  right  of  *the  Cherokee  Nation  to  exlat[380 
as  an  autonomous  body,  subject  always  to  the 
paramount  authority  of  the  United  States,  has 
been  recognized.  And  from  this  fact  there  has 
consequently  l>een  conceded  to  exist  In  that 
nation  power  to  make  laws  defining  offenses 
and  providing  tvt  the  trial  and  punishment  of 
those  who  violate  them  when  the  offenses  are 
committed  by  one  member  of  the  tribe  against 
anotber  one  of  its  members  within  tbe  terri- 
tory of  the  nation. 

Thus.  1^  the  Sth  article  of  the  trea^  of  183B 
(?  Stat  at  L.  481).  it  Is  provided: 

"The  United  States  hereby  ooveoant  and 
agree  that  the  lands  ceded  to  the  Cherokee 
Nation  in  the  forpgoiQc  article  shall.  In  no  fu- 
ture time  without  tbdfr  consent,  be  included 
witbln  tbe  territorial  limits  or  JurlsdicUon  of 
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•07  state  or  territory.  Bat  tbey  aball  eecnra 
to  tbe  Cberokee  NattoD  the  right  by  their  na- 
tional councils  to  make  and  carry  lato  effect 
aJl  8ucb  laws  as  they  may  deem  necessary  for 
the  goTemmeot  and  protection  of  the  persona 
and  property  within  their  own  country  belong- 
fog  to  their  people  or  such  persons  as  bare 
conoectMl  themselves  with  them:  Provided  al- 
ways that  they  shall  not  he  incoasistenl  with  the 
Constitution  of  tbe  United  States  and  such  acta 
of  Congress  as  have  been  ur  may  be  passed 
regulating  trade  and  intercourse  with  the  In- 
dians; ana  also,  that  they  shall  not  be  con- 
sidered as  extendlDg  to  such  citizens  and  army 
of  tbe  CTnlted  States  as  may  travel  or  reside  Id 
the  Indian  country  by  permission  according  to 
tbe  laws  and  regulations  established  by  the 
government  of  tbe  same." 

This  guaranty  of  self-goTemment  was  re- 
aiBmied  In  the  treaty  of  1866  (14  Stat,  at  L. 
808).  the  t8th  article  of  which  reads  as  follows: 

"Art.  18,  The  Cherokees  also  agree  that  a 
court  or  courts  may  be  established  by  tbe 
United  States  in  said  territory,  with  such  ju- 
risdiction and  organized  in  such  msnner  as 
may  be  prescribed  by  law:  Provided,  That  tbe 
judicial  tribunals  of  the  oatioo  shall  be  allowed 
to  retain  exclusive  jarlsdiction  in  all  civil  and 
luminal  cases  arising  within  their  country  in 
which  members  of  the  natlou.  by  nativity  or 
381]*adoption,  shall  be  tbe  only  parties,  or 
where  the  cause  of  action  shall  arise  in  the 
Cherokee  Nation,  except  as  otherwise  provided 
Id  this  Ueaty." 

So,  also,  in  "An  Act  to  Provide  a  Temporary 
QoTenment  f  w  the  Territory  of  Oklahoma,  to 
EdIu^  tbe  Jarlsdictloii  of  the  United  States 
Court  In  the  Indian  Territory,  and  for  Other 
Purposes,"  approved  May  2,  1800  (26  Stat,  at 
L.  81.  g  80),  It  was  provided,  as  follows: 

"That  tbe  judicUil  tribunals  of  the  Indian 
Datlous  shall  retain  exclusive  jurisdiction  Id  all 
and  criminal  cases  arising  in  the  country 
In  which  members  of  tbe  nation  by  nativity  or 
by  adoption  shall  be  the  only  parties;  and  as 
to  all  such  cases  the  laws  of  the  state  of  Ar- 
kansas extended  over  and  put  in  force  in  said 
Indian  territo^  by  this  act  shall  not  apply." 

And  g  81  of  the  last-mentioned  act  doses 
with  the  following  paragraphs: 

"The  Coostitution  of  tbe  United  States  and 
all  general  laws  of  tbe  United  States  which 
prohibit  crimes  and  misdemeanors  In  anyplace 
within  the  sole  and  exclusive  jurisdiction  of 
the  United  States  except  in  the  District  of  Co- 
lumbia, and  all  laws  relating  to  national  bank- 
ing associations,  shall  have  the  same  force  and 
effect  io  the  Indian  territory  as  elsewhere  in 
tbe  United  States;  but  nothing  In  this  act  shall 
be  80  construed  as  to  deprive  any  of  the  courts 
of  the  civilized  nations  of  exclusive  jurisdic- 
tion over  all  cases  arising  wherein  members  of 
said  nations,  whether  by  treaty,  blood,  or  adop- 
tion, are  tbe  sole  parties,  nor  so  ss  to  Interfere 
with  the  right  and  powers  of  said  ctvfliwd  na- 
tions to  puttlab  said  members  tot  violation  of 
the  statutes  and  laws  enacted  by  their  natfonal 
councils  where  such  laws  an  not  contrary  to 
the  treaties  and  laws  of  the  United  States." 

The  crime  of  murder  committed  by  one 
Cherokee  Indian  upon  the  person  of  another 
within  the  jurisdiction  of  the  Cherokee  Nation 
Is,  tfaerefon,  deariy  not  an  offense  against  tlie 
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United  States,  but  an  offense  ngalnst  the 
local  laws  of  the  Cherokee  Nation.  Neces- 
sarily, tbe  statutes  of  the  United  States  which 
provide  for  an  indlctmentby  a  grand  Jury,  and 
the  number  of  persons  who  shall  constitute 
such  a  body,  have  *no  amtllcatlon,  for[38SS 
such  statutes  relate  only,  if  not  otherwise  spe- 
cially provided,  to  grand  jories  Impaneled  for 
tbe  courts  of  and  uader  tbe  laws  of  tbe  United 
States. 

The  question  therefore  Is,  Does  the  flth 
Amendment  of  tbe  Constitution  spply  to  the 
local  legislation  of  tbe  Cherokee  Nation  so  as 
to  require  all  prosecations  for  offenses  com- 
mitted BRainst  the  taws  of  that  nation  to  be 
Initiated  by  a  grand  jury  organized  in  accor- 
dance with  the  provisions  of  that  amendmen.tT 
The  solution  of  this  question  involves  ah  in- 
quiry as  to  the  nature  and  origin  of  tbe  power 
of  local  government  exerdsedby  tbe  Cherokee 
Nation  and  recognized  to  exist  In  It  by  the 
treaties  and  statutes  above  referred  to.  Since 
the  case  of  Barron  v.  Baltimore,  83  U.  S.  7 
Pet.  248  [8:  672],  it  has  been  settled  that  the 
5tb  Amendment  to  tbe  Constitution  of  the 
United  Slates  is  a  limitation  only  upon  the  pow- 
ers of  tbe  general  government,  that  is,  tbat  the 
amendment  operates  solely  on  the  Coostitution 
itself  by  qualifying  the  powers  of  the  national 
government  which  the  Constitution  called  into 
being.  To  quote  the  language  of  Chief  Justice 
Maruiall,  this  amendment  is  limitative  of  the 
"powers  granted  In  the  instrument  Itself  and 
not  of  distinct  governments  framed  by  differ- 
ent persons  and  for  different  purposes.  If  these 
proportions  be  correct^  the  SUi  Amendment 
must  be  understood  as  restraining  tbe  power 
of  the  general  government,  not  applicable  to 
the  states."  The  cases  In  this  court  which 
have  sanctioned  this  view  are  too  well  recog- 
nized to  render  it  necessary  to  do  more  than 
merely  refer  to  them.  Fox  v.  Ohio,  46  U.  8. 8 
How.  424  [12: 2191;  Wiffien  v.  Afcibtw.  61  U.  S. 
20  How.  84  [15:  616]:  Ttoitadl  T.  Psnmy/sa- 
nia.74  U.  S.  7  Wall.  821  [19:  228];  Edttanitv. 
Elliott,  88  U.  S.  21  Wall.  683,  557  [22:  487, 
402];  Peanon  v.  Teiedall,  95  U.  3.  294.  296 
[24:  486.  487]:  Davit  v.  Tnaa,  188  U.  &  651 
[85:  SOI]. 

The  case  in  this  regard  therefore  depends 
upon  whether  the  powers  of  local  govern- 
ment exercised  by  tbe  Cherokee  Nation  are 
Federal  powers  created  by  and  springing  from 
the  Coostiiation  of  the  United  States,  and 
hence  controlled  by  the  6th  Amendment  to 
that  Constitution,  or  whether  they  are  local 
powers  not  created  by  the  CoDStltutlon,  al- 
though subject  to  its  general  provisions  and  the 
paramount  authority  of  "Congress.  The[383 
repeated  adjudications  tA  this  court  have  long 
since  answered  tbe  former  question  in  the  neg- 
ative. In  OiuTolud  Nation  v.  Georgia,  80  U. 
S.  6  Pet.  1  [8:  26],  which  involved  tbe  right  of 
the  Cherokee  Nation  to  maintain  an  original 
bill  in  this  court  as  a  foreign  state,  which  waS 
ruled  adversely  to  that  right,  speaking  through 
Hr.  Chief  Justice  Marshall,  this  court  said  (p. 
16  [80]): 

"Is  the  Cherokee  nation  a  foreign  state  In 
the  sense  in  which  that  term  is  used  In  the 
Constitution?  The  counsel  for  tbe  plaintiffa 
have  maintained  the  affirmative  of  this  propo- 
sition with  great  earnestness  and  ability.  So 
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much  of  tho  ugnment  u  wu  loteoded  to 
proY6  the  character  of  the  Oherokeea  as  a  state, 
as  a  distinct  political  society,  separated  from 
others,  capable  of  mftoaglng  its  own  affaire 
and  govemine  itseU,  has,  in  the  opinion  of  a 
majOTltj  of  ue  jadges.  been  completely  suc- 
cessful. They  have  oeen  nnfformly  treated  as 
«  state  from  the  settlement  of  our  conotiy. 
The  numerous  treaties  made  with  them  by  the 
United  States  recognize  them  aa  a  people  capa- 
ble of  malDtalnisg  the  relations  of  peace  and 
war,  at  being  responsible  in  their  political 
character  tor  any  violatkm  of  their  engage- 
ments or  for  any  aggression  committed  oo  the 
citizens  of  the  United  States  by  any  IndlTidual 
of  iheir  community.  Laws  have  been  enacted 
In  the  spirit  of  these  treaties.   The  acts  of  our 

Stverament  plainly  recognise  the  Cherokee 
ation  as  a  state,  and  the  courts  are  bound  by 
those  acts." 

It  cannot  be  doubted,  as  said  In  Woreattry. 
GMTsia,  81 U.  a.  6  Pet.  B88  (8:  498],  that  prior 
to  the  formation  of  the  Constitution  treaties 
were  made  with  the  Cherokee  tribes  by  which 
their  autonomous  existence  was  recognized, 
and  in  that  case  Oblef  Justice  Harsball  also 
wtiAjn.  550  [500]  ) : 

'"no  Indian  nations  bad  always  been  con- 
■Uered  as  distinct,  independent  political  com- 
muatliee,  retaining  their  original  natural  rights. 
.  .  .  The  very  term  'nation.'  so  ceoerally 
applied  to  them,  means  a  'people  distinct  from 
others.*  The  Constitution,  by  declaring  trea- 
ties already  made,  as  well  as  those  to  be  nude, 
to  be  the  supreme  law  of  the  land,  has  adopted 
and  aanctioned  the  prerioua  treaties  with  the 
384]'>Indian  nations.and  consequently  admits 
their  rank  among  those  powere  who  are  capable 
of  niakiog  treaties." 

In  reviewing  the  whole  subject  in  VniUd 
SUtUa  T.  Eagatna,  118  U.  S.  875  [80:  2881,  this 
court  said  (p.  881  [280] ): 

"With  the  Indians  themselves  these  rela- 
Joni  are  equally  difficult  to  define.  They 
were,  and  always  hare  been,  regarded  as  hav- 
ing a  semi-independent  position  when  they 
preserved  their  tribal  relations;  not  as  states, 
not  as  nations,  not  as  possessed  of  the  full  at- 
tributes of  sovereignty,  but  as  a  separate  peo- 
ple with  the  power  of  regulating  their  internal 
and  social  relations,  and  thus  far  not  brought 
under  the  laws  of  the  Union,  or  of  the  slate 
within  whose  limits  they  resided." 

True  it  is  that  In  many  adjudications  of  this 
court  the  fact  has  been  fully  recognized  that 
although  possessed  of  these  attributes  of  local 
eelf-goverumeot  when  exercising  their  tribal 
functions,  all  such  rights  are  subject  lo  the 
supreme  legislative  authority  of  the  United 
Slates.  Cherokee  Nation  v.  Southern  Santas 
It  Co.  185  U.  &  641  \U:  2061.  where  the  cases 
are  fully  reviewed.  But  the  existence  of  the 
riffbt  in  Congress  to  regulate  the  manner  in 
which  the  local  powers  of  the  Cherokee  Na- 
•tioo  shall  be  exercised  does  not  render  such 
local  powers  Federal  powere  arising  from  and 
created  by  the  Constitution  of  tbe  United 
Stales.  It  follows  that  as  the  powers  of  local 
aeir-govemment  enjoyed  by  the  Cherokee  Na- 
tion existed  prior  lo  the  Constitution,  they  are 
not  operated  upon  by  tbe  Stb  Amendment, 
which  as  we  have  said,  has  for  Its  sole  object 
(o  control  the  powen  confencd  by  the  Consti- 
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tudon  on  the  national  government.  The  fact 
that  the  Indian  tribes  are  subject  to  tbe  domi- 
nant authority  of  Congress,  and  that  their  pow 
era  of  local  self-government  are  also  operated 
upon  and  restrained  by  thegeoeral  provislona 
of  the  Constitution  of  the  united  States,  com. 
pletely  answers  tbe  argument  of  tnconvenleoce 
which  was  pressed  in  the  discussion  at  bar. 
The  claim  that  the  finding  of  an  indictment  by 
a  grand  jury  of  less  than  thirteen  violates  the 
due  process  clause  of  the  14th  Amendment  is 
oondnaivelyanswered  by  ifurtoffov.  Oaliforniat 
110U.8.dl6[28:28ST,and  McNnUyy.  Cdlifor- 
nto,  140  U.  •3.645  [87: 8831.  Theques-r385 
Uon  whether  a  statute  of  the  Cherokee  Matlon 
which  was  not  repugnant  to  the  Constitution 
of  the  United  States  or  in  confilct  with  any 
treaty  or  taw  of  the  United  States  had  been  re- 
pealed by  another  statute  of  that  nation,  and 
the  determination  of  what  was  the  existing 
law  of  tbe  Cherokee  Nation  as  to  tbe  constitu- 
tion of  the  grand  jury,  was  solely  a  matter 
within  the  jurisdiction  of  the  courts  of  that 
nation^  and  the  decision  of  such  a  question  In 
itself  necessarily  involves  no  infraction  of  the 
Constitution  of  the  United  States.  Such  has 
been  tbe  decisIoD  of  this  court  with  reference 
to  similar  contentions  arising  upon  an  indict- 
ment and  convit^on  in  a  state  ronrt  Dunean 
V.  JfeCtell.  180U.  8. 449  [85:810].  Tberullns 
in  that  case  la  equally  appHcable  to  the  conten- 
tions in  th|9  particular  arising  from  the  record 
before  oa. 

The  counsel  for  the  appellant  has  very  prop- 
erly abandoned  any  claim  to  relief  because  of 
alleged  errora  occurring  sobaequent  lo  the  find- 
ing of  the  Indictment.  As  to  the  point  raised 
Id  referenoe  to  tbe  date  of  the  commission  of 
the  ofleoee  as  stated  in  the  indictment,  the  rec- 
ord as  corrected  shows  that  the  error  In  que*- 
tion  did  not  exist.  It  is  therefore  unnecessary 
to  notice  the  argument  based  upon  the  assump- 
tion that  the  indictment  chargM  the  oflTease  to 
have  been  committed aubsequeot  tothefindlng 
of  tbe  true  bill. 

The  judgment  it  afflnaA 

Mr.  Jnatloe  Harlan  dlaaenti. 


VICTOR  METER  bt  ai^,  Plg».  in  Brr,, 
WALTER  T.  RICHARDa 
(See  S.  a  Beporter'Sed.  »S-CW. 

Implied  warranty  of  mlidity  of  atate  bond* — 
exUting  Migationa—wtrran^  of  identity^ 
judgment. 

1.  An  Implied  wairanty  of  ttw  valfditrof  state 
bonds  as  evistlofr  obligations  arises  on  a  sale  of 
■ucb  hund«  ha  viDff  the  B«nulne  siirnaturee  of  state 
uJBoere  and  tbe  seal  of  the  state  tbereon.  and  ap- 
pearlnir  on  tbelr  face  to  be  valid,  and  wblcb  are 
believed  bjr  both  parties  to  the  sate  to  be  valid, 
but  which  bare  been  strichea  with  nuUltjr  hf  the 
Oooatltution  of  tbe  state. 


Nom— ^  to  fnvUwI  tDOfTantv  agaUxv/L  latent  ds- 
/eetf,  and  Chat  vumafaeimaA  anuHe  b  ;U  ror  ttt  pur- 
DOSS,  see  note  to  Bulkier  v.Bonold,U:  MX 
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M.  lbs  ImpUeft  mmntr  of  Ibe  exiatraoe  of  ttM 
thing  loM  on  tlw  mle  ol  •  eradft  or  InoorpoiMl 
right  created  hy  La.  Clr.  Code,  I SHS,  appUea  od 
a  nle  of  bonds  nofrotiable  In  form,  and  Inoludes 
a  warrantr  that  tber  are  exMliw  obllgaUoDi. 

I>  An  Implied  warranty  of  Identic  of  the  thbw 
Midi  which  arises  at  common  law  on  the  sale  of 
voodi  and  dMttelB,  applies  on  the  sale  of  oom- 
marolal  pwar  wtthoot  lodonementor  wltboat 
■»pw  aMumpUoD  or  WbiUtr  on  the  paper  It- 
self. 

t.  Bubr  of  tte  praper  Indgnent  IMIow  win  he 
dinated  on  raranhw  a  deoMODinaflaieboazd 
npoo  a  stlpalatlon  walTtaicaiiiir*aiiaiiponan 
Mnsd  ilateinant  ot  taots. 

[No.  89.] 

Submitted  January  8,  im.   Affirmed  Di- 
.  wtded  Court  Januarj/  J8.  ISflf.  BearffHment 
mttend  April  tS,  189$.  Submitted  October 
S5,J894.   Decided  Map  tS,  J896. 

F ERROR  to  the  Circuit  Court  of  the  tJoited 
States  for  the  Eaatern  District  of  Loufsfauia 
to  review  a  jndffmeDt  of  that  court  hi  (aror  of 
the  defeDdaot.  Walter  T.  Richards,  to  as  ao- 
tton  brought  by  Victor  Meyer  ^  at.,  plalntifla, 
to  recover  the  amount  that  bad  been  paid  as 
purchase  price  of  certain  bonds  of  tbe  state  of 
Loulslaaa,  sold  by  defendant  to  plalntUlB. 
Bevened,  and  cause  remanded,  with'dlrectioDs 
to  enter  Judgment  for  plaintiffs  for  the  amount 
paid  by  them  for  the  bonds,  with  interest 
See  same  case  below,  46  Fed.  Rep.  727. 

Statement  by  Hr.  Justice  WUtei 
Plaintiffs  below  (plaintiffs  In  error  here) 
commenced  their  action  to  recover  tbe  sum 
of  $8,883.76,  vrith  interest  from  Judicial  de- 
maDd.  tbe  facts  averred  In  the  petition  being 
Sttbslantlally  as  follows:  lo  February,  1889, 
tbe  defiendut  sold  to  plalDtlfls  thtrteeo  bonds 
8S7]of  tbe  state  of  Iioul8iaDa,whIch*were  de- 
scribed in  andannexed  to  tbe  petition;  that  tbe 
price  paid  for  these  bonds  was  the  amount 
•ought  to  be  recovered,  and  the  bonds  wen 
(we  quote  from  the  petition)  "sold  and  deliver- 
ed to  your  petitioaers  as  good,  valid,  and  legal 
bcmds  of  the  state  of  Louisiana.  .  .  . 
Petitioners  arer  that  the  said  Richards  delivered 
to  them  the  above-described  bonds  .  .  . 
as  good  and  legal  bonds  of  the  state  of  Louis- 
iana, and  represented  tbem  to  be  such;  that 
petitioners  received  them  as  such,  and  paid 
for  tbem  tbe  market  price  for  valid  bcmds, 
and  held  tbem  for  several  months  without 
any  knowledge  or  suspicion  that  tbe  bonds 
were  not  such  as  tb^  were  lepreaented  to  be." 
Tbe  petition  then  avers  that  after  the  sale 
and  aelivery  of  tbe  bonds  lo  Septonber, 
1889.  It  was  discovered  that  they  were  not 
Talid,  that  they  had  never  been  lawfully  issued 
by  tbe  state,  and  were  at  tbe  time  of  tbe  sale 
declared  by  tbe  Constitution  of  the  state  of 
Louisiana  to  be  noil  and  void,  and  that  the 
state  throueb  Its  oflSdals  treated  them  as 
wholly  invalid.  The  prayer  was,  as  already 
staled,  for  a  judgment  for  the  amount  which 
had  been  paid  as  the  purchase  price  of  the 
bonds. 

The  answer  of  the  defendant  denied  all  tbe 
material  allwatloaa  contained  in  tbe  petltloo, 
except  In  ao  far  as  the  same  were  admitted  or 
oonfessad.  It  averred  that  on  the  dav  <^  ^ 
800  ^ 


sale,  tbe  27tb  of  February,  1880,  the  defend- 
ant was  tbe  owner  of  the  bonds  described  in 
the  petition ;  that  tb«y  were  pay  able  to  btwrer. 
and  were  on  tbe  face  tbereoi  bonds  and  oUi- 
gatioDB  of  the  state  of  Louisiana,  and  purport- 
ing to  be  issued  under  valid  acts  of  the  legis- 
lature, sanctioned  by  the  Constitution  of  the 
state  of  Louisiana;  that  when  eoU  to  tbe 
plbintifls  tbe  bonds  were  not  mature  according 
to  their  terms,  and  woe  so  drawn  that  the 
title  thereof  passed  by  dellveiT.  Tlie  aoawer, 
moreover,  averred  that  the  defendant  acquired 
the  bonds  long  prior  to  tbe  date  of  the  sale  to 
tbeplalnli&,  "by  purchase  in  open  market 
for  a  full  and  valuable  consideration  In 
money,  before  tbe  maturity  thereof,  Id  full 
and  exact  good  faith,  and  with  no  knowledge, 
suspicion,  or  hellet  of  aov  delect  fn  the  tule 
or  obligation  of  said  bonaa  or  any  ootstanding 
equity  relating  thereto,  to  change,  modify,  or 
'destroy  the  obligation  as  written  and  [388 
contained  in  said  oonds  severally."  After  ad- 
mitting tbe  sale  as  alleged  in  the  petition  for 
the  price  tberdu  stated,  the  answer  declared 
"that  it  is  true  that  at  the  time  of  tbe  deliver- 
ing of  said  bonds  to  tbe  plalntllb  as  aforesaid 
this  defendant  did  represent  the  same  to  be 
good  and  legal  obligations  and  bonds  of  the 
state  of  Louisiana,  and  believed  then  and  siill 
believes  that  the  same  are  in  all  things  valid 
and  legal  obllKatioos  of  the  state  in  the  bands 
of  all  good  faitb  holders  thereof,  and  that  it  is 
true,  as  stated  in  said  petition,  that  the  plato- 
tiffs  received  said  bonds  beUevlng  the  same 
valid,  and  paid  therefor  the  full  market  value 
thereof  in  open  market  of  that  day."  After 
making  tbe  admission  "that  If  the  plaintiffs 
are  eontled  to  recover  anything  from  this  de- 
fendant, the  amount  of  such  is  correctly  stated 
in  the  prayer  of  petition  herein,"  the  answer 
condudedtothefollowfng:  "But  as  to  all  other 
matters  and  obligations  set  fwth  and  con- 
tained in  said  petition  this  defendant  specinlly 
denies  and  traverses  the  same,  and  avers 
that  the  said  several  bonds  so  by  him  sold  and 
delivered  to  the  said  plaintiffs  are,  each  and 
all  of  them.  Id  the  hand  of  said  plainliSs, 
good,  valid,  complete,  and  existing  obligations 
of  the  state  of  Loulsiaoa  to  pay  to  the  said 
plaintiffs  tbe  sum  of  money  named  lo  said 
bonds  at  tbe  time  and  on  tbe  terms  and  condl- , 
tions  written  In  the  bonds,  and  that  there  is 
and  has  been  no  breach  of  warranty  of  the 
title  thereof  by  this  defendant." 

The  cause  was  submitted  to  the  court  with- 
out the  interveotioo  of  a  jury,  the  parties  hav- 
ing previously  entered  into  a  stipulation  in 
wriung,  commencing  with  tbe  foltowing  reci- 
tal: "That  the  following  shall  be  taken  as  tho 
statement  of  facts  in  this  cause,  and  shall 
stand  and  be  taken  as  a  special  verdict  In  tbe 
cause."  Tbe  facts  embraced  in  the  stipulation 
relate,  on  the  one  hand,  to  the  sale  and  the  title 
held  by  tbe  defendant  (tbe  vendor)  to  tbe  bonds 
at  the  time  of  tbe  sale  and  the  r^resentatlons 
made  when  the  sale  took  place,  and,  on  the 
other  hand,  to  the  nature  and  validity  of  the 
bonds  sold.  As  to  tbe  first  of  these  questions 
tbe  Biipulation  declares: 

"1.  The  defendant,  prior  to  tbe  sale  of  the 
bonds  to  ihe  plaintiffs,  as  averred  in  tbe  peti  - 
tion, was  tbe  btma  fide  bolder  "of  each  (389 
and  all  of  the  bonds  described  In  said  petition, 
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htving  acquired  each  and  all  of  said  bonds  tn 
opeD  public  market  for  full  market  value,  with 
no  notice  wbatBoever  of  any  alleged  vice  or  al- 
'usgtd  iltegalltyof  the  bonds,  and  the  statements 
In  tbat  respect,  as  set  forth  in  defendant's  bd- 
awer  herein,  are  true. 

"3.  TbedefendBDt  so  acquired  said  bonds 
long  before  he  or  the  public  knew  that  it 
was  charged  by  any  person  that  said  bonds  were 
Illegally  issued.aDd  tbe  impress  of  the  seal  of 
the  stale  and  the  slgnatuies  of  the  sereral  offi- 
cers of  the  atate,  whose  names  ap^ared  on 
■aid  bonds,  sre  each  and  all  of  them  genuine 
and  true,  and  In  no  maoner  forgeries.'*^ 

Tbe  facts  stated  in  tbe  stipulation,  with 
reference  to  tbe  authority  under  which  the 
bonds  were  issued  and  their  validity^  we  sum- 
narlM  as  follows: 

Under  two  acts  of  Congress,  tbe  one  passed 
tn  1837  (4  Stat,  at  L.  244),  tbe  oiber  in  1862 
(12  Stat,  at  L.  508),  the  sUfe  of  Louisiana  re- 
ceived from  tbe  United  Stales  public  lands  to 
be  applied,  as  directed  in  tbe  act  first  men* 
tloned,  to  tbe  use  of  suchaemlnaty  of  learniDg 
as  the  legislature  of  the  atate  might  direct,  and 
in  the  other  to  the  establishment  and  support 
of  an  agrletiltural  and  mechanical  college. 
From  the  sale  of  the  lands  thns  received  by  tbe 
slate,  sums  of  money  came  under  its  control. 
These  sums  to  tbe  credit  of  tbe  two  educa- 
tional purposes,  that  is,  the  seminary  and  the 
agricultural  and  mechanical  college,  were  in- 
Tested  in  bonds  of  the  state  of  Louisiana, 
which  bonds  were  held  in  trust  by  the  state 
as  the  property  of  tbe  two  funds  in  ques- 
tion. 

In  1874  the  state  of  Louisiana,  by  act  No.  8 
of  tbe  session  of  1874,  adopted  a  general 
funding  plan  for  all  its  '  outstanding  bonds 
and  for  certain  designated  warraois.  The 
law  tn  question  inoTided  for  the  issue  of  new 
bonds  Kir  tbe  said  bonds  and  debts  at  the  rate 
of  sixty  cents  on  the  dollar  of  new  hoods  for 
every  dollar  of  fundable  debt.  Tbe  bonds 
thus  provided  to  be  issued  were  commonly 
called  consolidated  bonds,  were  negotiable  in 
form,  and  were  all  without  reference  to  tbe 
debt  for  which  they  were  exchanged,  of  like 
tenor,  except  as  to  tbe  serial  numbers  and 
amount  of  the  bond.and  contained  on  their  face 
300]*no  lodicatlon  whatever  of  the  particular 
debt  to  retire  which  tbey  were  issued.  The 
statement  of  facta  recites  "that  the  holder  or 
purchaser  of  such  consolidated  bonds  who  pur- 
chased tbe  same  in  tbe  market  bad  no  means 
of  ascertaining  for  what  prior  obligation  of  tbe 
atate  said  bonds  bad  been  given  in  exchange." 
Tbe  execution  of  the  act  of  1874  was  confided 
to  a  board  called  the  funding  board  or  board 
of  liquidation.  The  funding  law  was  ratified 
by  a  constitutional  amendment,  which  hence 
made  that  law  a  part  of  the  Constltntlon  of 
the  state  of  Louisiana. 

Tbe  board  of  liquidation,  at  the  requnt  of 
the  proper  state  omcers,  issued  consolidated 
bonds  in  exchange  for  tbe  state  bonds  held  by 
tbe  state  as  above  stated.  In  trust  for  the  semi- 
nary and  tbe  agricultural  and  mechanical  coN 
1^  funds.  By  this  exchange,  the  sum  of 
mon^  received  by  the  slate  from  the  proceeds 
of  tbe  land  graoted  by  Congress  for  tbe  two 
purposes  aforesaid  was  curtailed  40  per  cent 
as  ttie  booda  lasned  to  rdplace  tboae  pteviously 
ICS  U.8. 
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held  were  in  amount  equal  to  only  60  per  cent 
of  the  retired  bohda  Tbe  consolidated  bonda 
which  were  thus  issued  to  retire  those  thereto- 
fore held  for  account  of  the  two  trust  funds 
went  into  the  bands  of  the  state  treasurer  for 
the  benefit  of  tbe  respective  funds,  and  these 
bonds  bore  on  their  face  no  indication  of  tbe 
debt  for  which  tbey  were  issued;  indeed,  they 
were  in  form  like  any  other  of  tbe  bonds 
issued  under  tbe  act  of  1874. 

By  the  terms  of  an  ordinance  adopted  by  a 
constitutional  convention  held  in  the  state  of 
Louisiana  in  1879  (which  ordinance  was  ap- 
proved by  tbe  same  popular  vote  which  rai- 
ded the  Constitution),  it  was  provided  "tbat 
the  Interest  on  tbe  consolidated  bonda  of  the 
slate  be  reduced  from  7  per  centum  to  2  per 
centum  per  annum  for  five  years,  from  the  1st 
of  January,  1880,  8  per  centum  for  flfteeD 
years,  and  4  per  centum  per  annum  thereafter, 
the  ordinance  moreover  requiring  tbat  the 
bonds  should  be  presented  to  uie  state  treasurer 
or  an  authorized  agent  of  the  state  In  order-to 
have  stamped  thereon  interest  reduced  in  ac- 
cordance with  tbe  ordinance."  The  boldera  of 
tbe  consolidated  bonds  were,  however,  given 
the  right,  instead  of  accepting  this  reduction,  of 
*applying  to  the  state  treasurer  to  obtain[391 
□ew  bonds  at  the  rate  of  seventy-five  cents  on 
tbe  dollar. 

An  act  of  tbe  legislature  of  the  state  of. 
Louisiana,  passed  to  execute  this  provision 
of  the  Constitution,  provided  for  the  printing  of 
the  new  bonds  and  for  their  issue,  upon  request, 
in  exchange  for  outstanding  consolidated 
bonds  at  the  reduced  rate,  and  further  provided 
for  tbe  cancelation  of  the  coosolidated  bonds 
•when  surrendered  for  ezcbaoge  by  tbe  follow- 
ing provision  found  in  ^  8  of  tbe  act  in  ques- 
tion: "Tbat  the  governor  shall  furnish  to  the 
atate  treasurer  a  targe  stamp,  having  on  it  the 
words:  'Canceled  tiy  the  Issue  of  new 
bonds  under  tbe  ordinance  of  tbe  Constitution 
relative  to  state  debt.'  And  the  treasurer  shall 
stamp  the  same  upon  each  consolidated  bond 
as  soon  as  it  is  surrendered  to  him." 

Id  order  to  make  good  tbe  loss  to  tbe  semi- 
nary fund  which  bad  been  produced  by  issuing 
consolidated  bonds  to  tbst  fund.  La.  Const, 
art  238, 1 3,  provided  as  rollows: 

"The  debt  due  by  the  state  to  the  seminary 
fund  is  hereby  declared  to  be  $136,000.  being 
the  proceeds  of  sale  of  lands  heretofore  granted 
by  tbe  United  States  to  tbe  state  for  tbe  use  of  a 
seminary  of  learning,  and  said  amount  shall  be 
placed  to  the  credit  of  said  fund  on  the  books  of 
tbe  auditor  and  treasurer  of  tbe  state  as  a  per- 
petual loan,  and  the  atate  shall  pay  an  annual 
interest  of  4  per  cent  on  said  amount  from 
January  1, 18S0,  for  tbe  use  of  said  seminary 
of  learolng;  and  the  coosolidaled  bonds  of  the 
stale  Dowheld  for  use  of  said  fund  shall  be 
null  and  void  after  the  1st  day  of  January, 
1880,  and  tbe  general  assembly  shall  never 
make  any  provision  for  tbelr  payment,  and 
tbey  shall  be  destn^ed  in  such  manner  as  the 
general  assembly  may  direct." 

A  like  provision  as  to  the  agricultural  and 
mechanical  college  fund  was  made  by  the  8d 
paragraph  of  the  same  article  of  the  Constitu- 
tion. After  fixing  the  amount  of  the  fund, 
and  directing  the  credit  of  the  same  on  tte 
books  of  tu  itate,  and  tbe  payment  of  an 
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aniniil  fatternl  for  the  we  of  the  ■grioultanl 
aod  meebuloal  allege,  the  paragraph  pro- 

'  'Tbe  consolfdated  bondi  of  the  state  dow  held 
3921  by  tbe  state  *for  the  use  of  lald  fund  shall 
be  Qiill  and  void  after  the  Ist  day  of  January, 
1880,  and  that  the  general  assemblj  ahall  never 
make  any  provleion  fiw  their  paymeDtaud  tbey 
shall  he  destroyed  In  nioh  muner  as  tbe  gen- 
eral Hssembly  may  direct. " 

At  tbe  time  of  the  adoption  of  the  Constitu- 
tion of  1879,  tbe  consolidated  bonds,  which 
belonged  to  tbe  seminary  and  to  the  agri- 
cultural and  mechanical  college,  were  held 
by  the  state  treasurer  for  account  of  the 
funds  la  question,  and  tbey  continued  to 
be  so  held  hy  him  certainly  up  to  the  end  of 
June,  1888.  In  a  report  made  to  the  governor 
for  tbe  year  1878,  Antoine  Dubuclet,  state 
treasurer  of  tbe  state  of  Louisiana,  stated  thai 
he  had  in  bis  possession,  representing  the  in- 
vestment of  the  agricultural  and  mechanical 
college  fund,  consolidated  bonds  of  tbe  state 
numbered  from  710  to  90S  inclaalTe.  On 
Jantiary  1.  1880,  E.  A.  Burke,  tbe  slate 
treasurer  of  Louisiana,  In  hfs  offlcial  report  to 
the  governor,  made  the  following  statement  of 
tbe  two  funds: 

UeohaDfoal  and  Aarioultural  CoUeg*. 
UM  bonds  of  S1.000  eacb,  usued  br  the  state 

of  LouMana  under  act  Ho.  8  of  18TO.  Nos. 

nOu)90A,  inclusive  $198,000 

•bonds  of  |M0  eaeb,  lasued  tar  tbestata  of 

Louisiana  under  act  No.  S  of  UTB,  Koe. 

ttandtt  .   200 
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The  same  report  also  stated  the  following  aa 

regards  the  seminary  fund: 

Loulslaiia  State  nnlvenltr  or  Semlnarr  Fund, 
lU  bonds  of  tCOQ  eaoh,  luued  by  tbe  state  of 

LouMana  underact  No.  8  of  1879,  Nob. 

1902  to  £065  Inolurive   189,000 

•  bonds  of  $600  eacb,  tosued  by  tbe  Btnte  of 

Louifliaaa  under  act  No.  8  of  1919,  Noe. 

4184and4iBS   900 

ItKWd  of  11.000,  consolidated  debt  by  olty 

of  New  Orieam.  dated  Jolj  1.  UU. 

No.  499  .   „   1,000 

"wioo 

393]  *To  tbe  extent  that  these  offlcial  publi- 
cations afforded  means  of  ascertaining  the  par- 
ticular consolidated  bonds  which  had  been  is- 
aued  to  and  were  held  ^  the  state  treasurer  for 
account  of  the  two  tnut  funds  In  questioo.they 
necessarily  qualify  the  previous  statement  that 
there  was  nothing  from  which  the  public  could 
ascertain  the  particular  consolidated  bonds 
which  bad  been  issued  to  and  were  held  by  these 
trust  funds.  The  thirteen  bonds  covered  by 
the  sale  from  which  the  controveniy  results 
were  as  follows:  Six  bearing  serial  numbers 
between  710  to  906  were  consolidated  bonds 
Issued  to  the  mechanical  and  agricultural  col- 
lege fund.  Six  bearing  numbers  between  1903 
and  2061!!  were  consolidated  bonds  issued  to  the 
seminary  fund.  One  of  the  bonds  was  a  con- 
solidated bond  Issued  under  the  funding  act  of 
1ft7<,  which  had  been  surrendered  to  the  state 
treasurer.  JL  A.  Burke,  for  exchange  for  anew 
bond  at  the  rate  of  eerenty-flve  oenta  on  a  dol- 
lar and  reduced  interest  At  the  time  of  this 
•unender  the  new  bond  at  the  reduced  rate 
SOS 
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was  Issaedf  and  the  bonl  in  question  was  re- 
turned into  the  treasury  for  cancelation  nnder 

the  i^visions  of  the  Coustitutlon  of  tbe  state. 
Tbe  whole  of  tbe  thirteen  bonds  were  fraudu- 
lently issued  by  the  state  treasurer,  who  put 
them  on  tbe  market  surreptitiously  and  with- 
out authority.  Tlw  pKcIse  date  at  which  the 
bonds  were  acquired  hy  the  defendant  below 
(defendant  in  ernv  here)  not  mentioned  lo  the 
statement  of  facta.  Tbey  must  have  been  so 
acquired,  however,  after  tfaeendof  June,  1882, 
and  before  tbe  37th  of  February,  1880,  since  the 
statement  of  fact  discloses  that  tbe  bonds  were 
held  by  the  state  treasurer  up  to  tbe  flrst  named 
date,  and  tbat  they  were  sold  to  tbe  plaintiffs  on 
the  eecond-named  date.  E.  A.  Burke,  the  state 
treasurer,  by  whom  these  acts  were  done,  was 
treasurer  from  1878  lo  1888.  The  statement  of 
facta  discloses  that  during  hia  term  of  office 
legislative  committees  examined  his  books  and 
made  a  favorable  report,  and  that  at  tbe  end 
of  bis  term  of  office  a  committee  also  examined 
them  with  like  result. .  The  statement  estab- 
lishes that  the  public  were  unaware  that  the 
treasurer  had  unlawfuUr  issued  ttie  bonde  in 
question,  and  after  their  issue  until  tbe  dis- 
covery of  tbat  fact  the  coupons  therefrom  were 
*regular1v  paid  by  tbe  state.lncludlng  tbe[394 
coupoos  Mllng  due  on  the  lat  day  of  July, 
1889.  and  after  that  date,  in  eonaequeooe  of 
the  dlicovery  of  the  wrong,  the  itate  offloera 
declined  further  to  pay  the  coapcmi  of  said 
bonds,  and  tbe  auditor  and  treasurer  of  the 
state.  Id  September,  1880,  gave  notice  to  the 
world  that  the  bonds  above  described  and  issued 
as  above  stated  were  null  and  void  and  not 
legal  debts  of  tbe  state.  It  was  further  admit- 
ted tbat  E.  A.  Burke,  who  was  treasurer  of 
thestat^  aa  above  hienttoned,  and  who  was 
cbarsed  with  the  custody  of  tbe  bonds,  had 
been  Indicted  for  their  conversion  to  his  own 
use,  and  tbat  he  la  now,  and  baa  been  since 
1889,  a  fugitive  from  justice,  and  tbat  the  gov- 
ernor has  been  authorized  by  tbe  legislature  to 
Issue  a  reward  for  his  apprehension. 

There  was  judgment  for  defendant  (46  Fed. 
Bepu  727)  and  the  present  writ  of  error  was 
prosecuted. 

Meurs.  E.  H,  Fwar.  B.  F.  Jonas,  and 
E.  B.  Krnttachnitt.  for  plaintiffs  in  error: 

The  crimiDol  act  of  a  state  officer  In  putting 
these  void  and  worthless  instruments  on  tbe 
market,  or  the  laches  of  other  officers  la  failing 
to  have  them  canceled,  cannot  give  them  tT 
talitv. 

Tbe  state  can  be  bound  by  the  act  of  one  of 
its  officers  only  when  that  act  is  done  in  pur- 
suance of  some  law.  The  state  is  not  liable  nor 
responsible  for  an  unauthorized  or  illegal  act 
of  one  of  its  officers. 

Moffnt  T.  UniUd  Statt*.  113  U.  S.  34 
(3S:  bSS). 

The  agents'  officers  cannot  bind  the  corpora- 
tion when  they  transcend  their  lawful  and 
legitimate  powers. 

Clark  V.  Dei  Moinn,  19  Iowa,  200. 

Tbe  treasurer  not  only  bad  no  warrant  in  law 
to  put  these  bonds  on  tbe  market,  but  be  so  put 
them  in  express  Ttolation  of  the  law  which  had 
OTdered  their  cancelation  and  destruction. 

At  the  very  tl  me  tha*  tbe  defendant  sold  these 
bonds  to  plalntlA,  they  had  already  been  de- 
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dared  by  the  Conslltntioti,  and  thej  were  in 
fact  lad  in  law,  "auU  and  void." 

Morgan  T.  (Tnited  State*,  113  TJ.  S.  497 
(88:  lOBl);  AntRonyv.  Jasper  County,  101  U.  8. 
097,  699  (25:  1008);  Buchanan  t.  Litchfield,  103 
TJ.  3.  278  (26;  138);  BayUy  t.  Taber,  6  Mass. 
286.  4  Am.  Dec.  07;  Merchant^  Ereh,  Nat, 
Bank  T.  Berjfen  Gountu  Fteeholden,  115  U.  8. 
384  (29:  480);  State.  Durant,  t.  Board  of 
Liquidator*,  29  La.  Add.  77;  SunMut.  Int.  Co. 
T.  Board  ef  LiguidaUon^  81  La.  Ann.  170. 

The  lllefial  act  of  an  oflScer  io  recogoizing  t 
debt  not  due  by  the  stale  does  not  amount  to 
a  ratification  bj  the  state.  To  ratify  an  act, 
one  must  have  been  able  to  perform  it  origi- 
ns IIt. 

MaraA  r.  Fulton  County  Super*.  77  CT.  S.  10 
Wall.  683  (19: 1042);  Citiutuf  Sav.  A  h.  A»80. 
T.  Topeka,  87  U.  8.  30  WeU-  6«7  (22:  463); 
Merrm  v.  Montieello,  188  U.  S.  698,  694 
(84:  1077). 

The  rule  that  the  silence  of  the  principal  fs 
a  ratification  of  the  illegal  act  otits  agent  does 
not  applv  to  the  state. 

Delafitid  V.  lUinoit,  S  Hill.  160. 

There  is  no  principle  in  the  lawof  negotiable 
tnstruments  which  telieves  the  transrerrer  of 
sucb  an  instrament  from  the  obligatlcm  of 
warranty. 

Beoj.  Sales,  4th  Am.  ed.  808,  447. 69S. 

The  vendor  of  forged  school  bonds  is  bound 
under  his  wamo^  to  return  the  price  paid  for 
them. 

Smith  T.  MeNaiT,  19  Ean.  830,  27  Am.  Rep. 
117. 

Jfr.  Henrj*  L.  Lasarns,  for  defendant  In 
error: 

There  la  no  appreciable  difference  In  char- 
acter between  the  bonds  issued  by  the  govern- 
ment of  the  United  Stales,  and  those  issued  by 
the  stale  of  Louisiana,  or  those  isaned  by  % 
municipal  corporation.  They  constitute  com- 
mercial paper,  and  are  lo  all  respects  subject 
to  the  gennal  rules  of  law  gormiing  negotiable 
instruments. 

Pierce  v.  United  State*  {"The  Floyd  Aeceisi- 
•nas")  74  U.  8.  7  Wall.  675  (19:  178). 

CommCTvtal  paper  is  exempt  In  the  hands  of 
Innocent  botdera  from  inquiry  Into  Uie  circum- 
stances under  which  it  was  put  in  circulation. 

Tbeae  securities  are  treated  as  nejiotiable  by 
the  commercial  usages  of  the  whole  civilized 
world. 

Mercer  County  v.  Baeiett.  68  U.  8.  1  Wall. 
95  (17:  550):  Cooke  v.  United SUtte*.  91  U.  S.  896 
(S3:  243);  Louitiana  r.  Jumel,  107  U.  8.  740 
(27:  498);  Murray  v.  Charleston,  96  IT.  8.  449 
(24:  764):  UniUd  State*  t.  State  Nat.  Bank,  96 
V.  S.  80(24:  647):  Morgans.  UnitedStates,  118 
U.  8.  483(28:  1047);  Oooduiyn  v.  Bobertt,  L.  B. 
1  Add.  Cas.  476:  Qorgier  v.  MieviiU.  3  Barn.  & 
C.  49;  Bank  of  United  States  v.  Planter^  Bank, 
22  U.  8.  9  Wheat.  904  (6:  244);  United  fitatea  v. 
Bank  of  Metropotit,  40  U.  &  19  Pet.  877 
(10:  774). 

The  eeoeral  commercial  law  controls  the 
disposilioD  of  this  controversy.  Commercial 
cases  are  governed  by  the  laws  peculiar  to 
commerce. 

Robertson  v.  Nott,  3  Mart.  N.  8.  124;  Barry 
T.  Louitiana  In*.  Co.  13  Mnrt.  (La.)  497;  Wag- 
ner v.  Kenner,  8  Rob.  (La.)  128;  Harrod  r. 
Ufarge,  18  Mart.  (La.)  21;  Taieelt  t.  Jfe£jUm. 
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3  Hart.  (La.)  804;  Burnford  t.  Patterson,  7 
Mart  (La.)  460,  12  Am.  Dec.  914;  MeDonald  v. 
MiUaudon,  9  La.  408;  Th(>mp*on  t.  Myln*,  4 
La.  Ann.  210. 
The  plaintiff  holds  the  bonds  and  the  subse- 

?uent  coupons  as  hts  vendor  held  them,  freed 
rom  all  infirmities  attending  their  original 
issue. 

CromtBeUv.  Sac  County,  96  IT.  8. 99(34:  686): 
J/urray  t.  Lardner,  69  U.  8.  8  Wall.  110 
(17:  897). 

It  has  become  the  general  mie  of  the  com- 
mercial world  to  hold  bills  of  exchange  as  In 
some  sort  sacred  Insiruments  in  favor  of  bona 
fide  holders  for  a  valuable  consideration  with- 
out notice. 

Goodman  v.  Barvey^  4  Ad.  &  El.  870;  Qood- 
man  v.  Simonds,  61  U.  S.  20  How.  848 
(15:084):  ^ttrrai^v.  Zanf/itfr,  69  U.  8. 8  Wall. 
110(11:857):  Mattheuiev,  Pouthresa.  4 Qa. 287; 
Cooke  V.  United  State*.  91  U.  8.  404  (88:  849). 

For  a  period  of  time,  the  coupons  upon  the 
bonds  in  controversy,  and  bearing  their  serial 
numbers,  were  pakT  regularly  to  the  holders  of 
the  bonds.  This  was  a  recognition  of  the 
state's  liability  and  the  validity  of  Uw  boodi 
from  which  the  con  poos  were  cut.  Iti  tbe 
payment  of  the  interest  that  was  made,  tbe 
audilor  and  treasurer  represented  the  state, 

Cooke  V.  United  State*,  supra;  Orlean*  T. 
PlaU,  09  n.  8.  682  (39:  405);  Qioueeeter  Bank  t. 
SaUm  Bank,  17  Mass.  49. 

It  would  be  unjust  that  tbe  state  of  Louisiana 
for  a  number  of  years,  acting  through  her 
legislature  and  her  officers,  should  recognize 
the  validity  of  the  bonds  in  question  by  the 
payment  of  the  interest  upon  them,  and  then 
suddenly,  after  tbey  wereacqultad  by  tonocent 
holders,  undertake  to  dispute  their  binding 
force. 

Stat*  T.  Taylor,  88  La.  Ana.  468;  OaWimim 
T.  Well*,  F.  k  Oo.  15  C!al.  844. 

Tbe  state  of  Louisiana  Is  precluded  and  ee- 
topped  from everassertiogasagainst tbe  bond! 
in  controvert  their  nonvalidity. 

The  fact  that  the  auditor  and  treasurer  now 
refuse  to  pay  the  coupons  could  not  In  itself 
affect  their  validity,  nor  would  It  justify  tbe 
plaintiffs  In  asserting  that  the  bonds  were  null 
aod  void. 

The  faflure  to  perform  that  dnty.  which  the 
law  imposes  upon  the  auditor  and  treasurer, 
furnishes  no  ground  for  tbe  plaintiff  to  assert 
the  invalidity  of  the  bonds  and  seek  In  this 
proceeding  to  rescind  the  contract  of  sale. 

The  bonds  on  their  face  import  a  compliance 
with  tbe  law  undw  which  they  were  issued, 
aod  the  purchaser  was  not  oouud  to  look 
further. 

Mercer  County  T.  Baekett.  68  U.  8.  1  Wall. 
93(17:  ti49y.  District  of  Columbia  T.  Cornell,  180 
U.  8.  655  (82:  1041):  Citizens'  Sav.  tt  L.  A»*o.  v. 
Topeka,  87  U.  8.  20  Wall.  695  (23;  455);  Lam- 
bert v.  math,  19  Mees.  &  W.  487. 

There  was  DO  guarantee  beyond  that  which 
the  law  implies,  and  there  was  no  stipulation 
that  the  stale  would  pay  the  interest  as  stipu- 
lated and  retire  the  bonds  at  their  maturitv. 

^na  L.  Ins.  Co.  v.  Middleport,  124  U.  8. 
546  (81:  941);  Orlean*  t.  Ftatt.  99  U.  8.  679 
(25:  404). 

The  bonds  In  ccotroTerey  are  valid  outstaod* 
lug  obUgatloiiB  of  the  itftte;  tbdr  negotiability 
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U  nnaflected,  and  the  delWeEj  of  the  same  to 
tbeplalDtiffs  was  a  good  dellTenr. 

The  defendant  Is  not  TcapoDslbfe  In  the  action 
brought,  he  having  by  the  sale  onlr  warranted 
the  genuineness  of  the  sfgnatares  of  those  upon 
whom  the  law  imposed  the  duty  of  signing. 

Hr.  Justice  White  deUrered  the  opinion  of 
the  court: 

8961  *A  strict  ennstnictton  of  the  pleadings 
would  create  the  Impreadon  that  the  sale  out  of 
which  the  controTeray  arose  was  made  upon  an 
ezpressoralwarranty  of  the  validity  of  the  bonds 
sold.  As,  however,  the  case  was  submitted 
upon  an  agreed  statement  of  facts  which  does 
ootdeelate  this  to  be  a  fact,  and  as  both  pai^ 
ties,  as  well  as  the  court  below,  assumed  such 
not  to  be  the  case,  we  will  pretermit  this  as- 
pect of  the  subject  and  consider  the  case  upon 
Uie  theory  that  tbe  only  warranty.  If  any.  Is 
one  to  be  implied  tiam  the  natun  of  the  con- 
tract. 

It  is  obviooa  from  the  facts  thus  detailed 
that  the  thirteen  bonds  which  were  sold  by  the 
defendant  in  error  to  tbe  plaintiffs  !n  error  were 
at  U}e  time  of  tbe  sale  absolutely  void.  The 
twelve  which  originally  belonged  to  tbe  two 
college  funds  were  in  express  terms  declared 
by  the  Constitution  of  the  state  to  be  "null 
and  void,"  and  tbe  general  assembly  was  for- 
Udden  to  make  any  provision  "for  their  pay- 
ment," and  they  were  ordered  to  be  "destroyed 
In  such  manner  as  the  general  assembly  may 
direct."  This  provision  of  tbe  Constitution 
was  in  existence  while  the  bonds  were  in  the 
bands  of  the  state,  and  before  they  were  fraud- 
ulenilv  and  surreptitiously  sold.  Indeed, 
these  bonds  were  never  lawfully  put  into  dr- 
eulation.  becanse,hBVlng  been  ori^nally  issued 
to  represent  trust  funds  belonging  to  the  state, 
they  were  held  by  officers  of  the  state  for  Its 
account.  Tbe  remaioinK  bond  was  also  void 
under  tbe  Constiiution  of  the  state,  since  It  had 
been,  under  the  express  terms  of  the  instru- 
ment, surrendered  to  the  state  treasurer  for 
oancelatloo  and  another  bond  issued  In  Its 
stead. 

The  bonds  were  midonbtedlv  sold  by  the 
defendant  In  error  as  lawful  obligations  of  tbe 
state.  Both  parties  to  the  contrsct  of  sale  so 
conndered,  Tbe  pleadings  and  tbe  statement 
of  facta  leave  no  question  on  this  subject.  The 
controversy  here  presented  is  wholly  between 
tbe  vendor  and  vendee  as  to  the  nature  and  ex- 
tent of  the  ob1U;atIon  of  warranty  resulting 
from  the  sale.  We  are  therefore  not  concerned 
with  whether  the  defendant  at  the  time  of  tbe 
sale  stood  In  the  attitude  of  a  third  holder  of 
negotiable  paper  for  value  beFore  maturity. 
Even  if  he  were  in  such  a  condition,  and  at  the 
397]timeof  thesale  *therewasa  constitutional 

Cvldon  which  rendered  the  bonds  void  and 
tpable  of  enforcetncDt,  it  ia  clear  that  the 
delivery  by  the  vendor  to  the  vendee  of  bonds 
stricken  with  constitutional  nullity  was  not 
tbe  delivery  of  an  existing  obligation  within 
the  meaning  of  tbe  contract  if  It  imported  a 
warranty  of  the  existence  of  the  bonds  which 
it  covered.   The  admission  being  that  both 

Cies  contemplated  the  delivery  of  valid  ob- 
tions,  bonds  of  that  character  being  out- 
standing, if  warranty  of  existence  was  implied 
bj  law.  such  purpoM  was  not  fnlfllled  by  the 
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delivery  of  a  mere  equity,  which  one  of  the 
turtles,  the  seller,  claims  was  existing  In  his 
behalf.  Valid  Irands  and  not  the  mere  clnlni 
by  tbe  seller  to  enforce  Invalid  bonds  was  the 
object  of  tbe  contract  This  is  especially  true 
in  view  of  the  fact  just  referred  to  that  at  the 
date  of  the  sale  the  Constitution  of  the  state  in 
express  terms  forbade  the  enforcement  of 
twelve  of  tbe  bonds  and  practieally  aUpDlBted 
to  tbe  same  eiVect  as  to  toe  other. 

Tbe  sale  was  a  Louisiana  contract.  We 
must  consequently  determine  the  rights  and 
obligations  of  the  parties  by  the  law  of  that 
state.  By  tbe  civil  law,  whicfa  prevails  in 
Louisiana,  warranty,  whilst  not  of  tbe  essence, 
Isyetof  tbe  nature,  of  the  contract  of  sale,  and 
ia  therefore  Implied  in  every  such  contract 
unless  there  be  an  express  stipulation  to  tbe  con- 
tniy.  Bayon  v.  Vataueur.  10  Mart.  (I^)  61 ; 
Btravhridge  v.  Warf^,ilM.23.  Thefollow- 
ing  provisions  on  the  subject  of  warranty  are 
found  in  Uie  -Louisiana  Code:  "The  seUer  ia 
bound  to  two  prindpal  obligations,  that  of  de- 
livery and  that  of  wsrranttug  the  thing  which 
he  sella"  La.  Civ.  Code,  »70.  "AltEougbat 
the  time  of  the  sale  no  stipulations  have  been 
made  respecting' the  warranty,  the  seller  is 
obliged,  of  coarse,  to  warrant  tbe  buyei 
against  the  eviction  suffered  by  him  from  the 
totality  or' part  of  the  thing  sold  and  against 
tbe  charges  claimed  on  such  thing  which  were 
not  declared  It  the  time  of  the  sale."  La.  OIt. 
Code.  2301.  "Even  In  case  of  sUpulatioa  of 
no  warranty,  tbe  seller  In  case  of  eviction  Is 
liable  to  restitution  of  the  price,  unless  the 
buyer  was  aware,  at  the  time  of  the  sale,  of  the 
danger  of  eviction,  and  purchased  at  his  risk 
and  peril"  La.  Civ.  Code,  2506. 

*These  articles  of  the  Louisiana  Civil  [808 
Code,  which  do  but  formulate  the  principles  of 
tbe  civil  law  as  to  warranty,  are  not  wholly  in 
accord  with  tbe  doctrines  of  the  rommon  »w. 
Tbe  distinction  between  tbe  two  systems  may 
be  briefly  summed  up  by  saying  that  tbe  one, 
the  clvli-law  doctrine,  finds  Its  expression 
in  the  maxim  caveat  tenditor,  whilst  the  rule  of 
the  common  law  Is  conveyed  by  thit  aphorism 
eavtat  emptor.  It  Is  unnecessary  io  determine 
tbe  scope,  under  the  Louisiana  law,  of  the 
obligation  of  warranty  as  to  property  gener- 
ally, since  we  are  in  this  case  concemea  only 
with  Its  limit  when  arlsinD;  from  the  sale  of  a 
credit  or  other  incorporeaTright.  Tbe  Code  of 
that  state  contains  express  provisions  defining 
tbe  extent  of  tbe  obligations  arising  in  such 
case.  "He  who  sells  a  credit  or  an  incorpo- 
real right  warrants  its  existence  at  tbe  time  of 
the  transfer,  though  no  warranty  be  mentioned 
in  the  deed."  La.  Civ.  Code,  2046.  "The 
seller  does  not  warrant  the  solvency'  of  the 
debtor  unless  he  bas  agreed  so  to  do."  La. 
Civ.  Code,  2647.  These  pravlrions,  instead  of 
causing  tbe  obligation  of  warranty  in  a  sale  of 
an  iocorporeal  right  to  be  broader  than  in  the 
case  of  tangible  property,  on  the  contrary 
make  it  narrower. 

As,  then,  under  tbe  law  of  Louisiana  the 
seller  under  the  contract  of  sale  was  obliged 
to  warrant  tbe  existence  of  the  thing  sold,  the 
case  of  the  defendant  in  error  involves  the 
practical  contention  that  a  bond  which  at 
tbe  time  of  the  sale  was  declared  by  the  Coosti* 
tutlon  of  the  state  to  be  nonexistlng.  ia  yet  for 
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the  purposes  of  the  sale  to  be  treated  as  an  ex- 
iating  obligation.  This  proposition  is  an 
obvious  contradiction  in  terms,  and  of  course 
refutes  iiself.  In  Knight  v.  Laitfear.  7  Bob. 
(Ia.)  172,  where  a  treasury  note  had  been  sold 
without  recourse,  and  It  was  found  that  the 
note  had  'been  redeemed  and  canceled  and 
thereafter  had  been  purloined  and  reissued, 
and  the  word  "  canceled  "  erased.the  court  held 
that  the  aeller  was  bound  to  return  the 
price. 

In  Pugh  T.  Moore,  44  La.  Ann.  211.  the 
plainUff  sought  to  recover  the  purchase  price 
of  five  bonds  identical  in  cbaracter  with  the 
bonds  embraced  in  the  sale  here  in  cootroTersy, 
399]fourof  them  being  mechanical  and 'aerl- 
cultural  collt;ge  bonds  unlawfully  issued  onder 
■imilar  circumstances  to  those  here  presented, 
and  one  being  a  consolidated  bond  unlawfully 
Issued  after  its  surrender  in  ezcbann  for  anoth- 
er bond.  The  supreme  court  of  Louisiana, 
after  elaborate  consideration,  held,  for  one 
iimoog  other  reasons,  that  the  seller  having 
>  1>een  obligated  to  the  warranty  of  the  existence 
fif  the  bonds  at  the  time  of  the  sale,  and  the 
bonds  being  void  under  the  Constitution,  he 
was  obliged  to  return  the  price.  This  implied 
obligation  to  warrant  the  existence  of  the  claim 
at  the  time  of  the  sale  hes  also  been  frequently 
recognized  in  a  collateral  way  by  the  court  of 
last  resort  of  the  state  of  Louisiana.  Thus, 
where  the  owner  of  several  notes  secured  by 
one  mortgage  has  transferred  some  of  the  notes, 
and  where,  on  a  sale  of  the  mortgage  property 
to  pay  the  debt,  the  proceeds  have  proved  in- 
adequate to  pay  all  the  notes,  the  settled  doc- 
trine in  Louisiana  is  that  In  consequence  of  the 
obligation  of  the  seller  to  warrant  Uie  existence 
of  the  debt,  he  cannot  take  a  part  of  the  pro- 
ceeds of  tbc  mortgaged  premises  to  pay  the 
notes  retained  by  him  and  Uius  frustrate  the 
ririit  of  bis  transferee  totake  (he mtlre amount 
ofthe  security  to  the  extent  necessary  to  pay 
the  notes  transferred.  Saltman  v.  Hit  dim- 
ton,  3  Rob.  (La.)  241. 

The  provision  of  the  civil  law  of  Louisiana, 
imposing  upon  the  seller  of  a  credit  or  Incor- 
poreal right  the  obligation  of  warranting  the 
existence  of  the  debt  at  the  time  of  the  sale,  is 
not  original  In  the  Ck>de  of  that  state,  but  was' 
drawn  10  so  many  words  from  the  Code  Napo- 
leon, art.  1693.  It  was  not  new  in  that  Code, 
and  but  expressed  the  settled  rule  of  the 
Roman  and  ancient  law.  L.  L.  4.  0. 7, 10,  11, 
If.  de  Earedii  «/  Act.  Vendit.;  L.  68.  sec.  1 ;  L. 
74,  fl.  ti«  Eviettona.;  L.  80.  ft.  de  Piffnor  et 
BjfTp.;  18  Merlin,  Rep.  Verho  Oarantie  da 
Oreaneta.  . 

Where  the  provisions  of  the  Louisiana  Code 
and  the  Code  Napoleon  are  Identical  the  expo- 
sitions of  the  civiMaw  writers  and  the  adju- 
dicatlnns  of  the  French  courts  are  persuasive 
as  to  the  proper  construction  ofthe  Louisiana 
Code.  Fiterto  v.  Frtedlandtr.  120  U.  8.  707, 
728,  [80:776,  783]:  Orotet  T.  BenteU,  1S8  U. 
S.  478  [88:  785,  TOO]. 
4001  *Marcad£,  in  his  Commentary  on  the 
Law  of  Sale,  tbus  states  the  rule: 

**  Alt  sales  of  a  credit  subject  the  seller,  un- 
less there  be  a  stipulation  to  the  contrary,  to  a 
guaran^  of  the  existence  and  the  Talldlty  of 
the  credit,  as  also  of  hia  right  of  ownership  to 
It.  Article  1888  speaks,  itls  true,  only  of  the 
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I  guaranty  of  the  existence  of  the  credit.  But 
as  the  credit  existing  to-day,  if  subsequently 
declared  to  have  been  void,  wouM  In  contem- 

Klalion  of  law  have  never  existed,  and  also  as 
would  he  equally  Immaterial  for  the  buyer 
if  the  credit  had  a  real  existence,  if  that  exist- 
ence was  available  only  to  some  one  else,  it  is 
evident  that  by  an  existing  credit  is  to  be  un- 
derstood one  which  validly  exists  aa  the  pro- 
perty of  him  who  transfers  it.  The  one  who 
transfers,  then.  Is  held  to  guarantee  In  three 
cases:  1.  If  at  the  time  of  the  swle  the  credit 
did  not  exist,  either  because  It  bad  never  ex- 
isted or  because  it  was  extinguished  by  com- 

feosation,  by  prescriptioo.  or  otherwise.  2. 
F  the  credit  should  be  declared  to  have  been 
void,  or  the  obligation  be  rescinded.  8.  If  it 
belonged  to  another  person  than  the  transfer^ 
rer."  Marcadg,  De  La  Yente,  886. 

Troplong,  in  his  learned  treatise  on  the  same 
subject,  thus  expounds  the  doctrine: 

"  In  the  sale  of  a  credit,  as  in  that  of  every 
other  object,  legal  warranty  Is  always  under- 
stood. The  vendor  guarantees  to  the  vendee 
the  existence  of  the  credit  at  the  moment  of 
the  transfer,  although  tb^  should  be  no  ex- 
pression In  the  contract  to  that  eflter.  It  is 
this  which  caused  Ulplan  to  say:  'When  a 
credit  is  sold,  Celsus  writes  in  the  ninth  book 
of  the  Digest  that  the  seller  Is  not  obliged  to 
guarantee  that  the  debtor  is  solvent  but  only 
that  be  h  really  a  debtor,  unless  there  has  been 
an  express  agreement  between  the  parties  on 
this  subject.  This  guaranty  is  more  strictly 
obligatory  in  the  sale  of  a  credit  than  in  other 
matters,  because  the  right  to  a  credit  is  neither 
visible  nor  palpable  as  It  Is  in  the  case  of  other 
movable  or  Immovable  proper^.  .  .  . 
And  here  let  there  be  no  misunderstanding. 
Do  not  confound  the  credit  with  the  title  by 
which  It  Is  established.  Both  law  and  reason 
exact  that  the  credit  should  exist  at  the  time  of 
*th6  sale,Bnd  it  Is  not  sulBeien  t  that  a  title[40 1 
should  have  been  delivered  to  the  buyer.  The 
title  is  not  the  credit.  It  can  materially  sub- 
sist, whilst  the  credit  Is  extinguished.  Thus, 
if  the  credit  bad  been  annihilated  by  compen- 
sation or  by  prescription  it  would  serve  no  pur> 
pose  to  deliver  to  the  buyer  atitle  which  would 
have  nothing  but  the  appearance  of  iifie.  The 
buyer  in  such  case  would  have  a  right  to  avail 
himself  of  the  warranty."  S  Troplong,  De 
La  Yente,  gg  981,  082. 

And  Laurent,  th^  latest  and  fullest  commen- 
tator, says: 

"Article  1698  says  'that  the  seller  guarantees 
the  existence  of  the  credit.  We  must  under- 
stand this  word  "exlsteuce^in  the  sense  given  to 
it  by  tradition.  Whoever,  says  Loyseau,  sells 
a  debt  or  a  rent  guarantees  that  it  is  due  and 
lawfully  constituted,  because,  without  distinc- 
tion in  all  contracts  of  sale,  the  seller  is  bound 
to  three  things  by  the  very  nature  of  the  con- 
tract, (1)  that  the  thing  exists;  (2)  that  it  be- 
longs to  bim:  and  (8)  tnatit  had  not  been  en- 
gaged to  another.*  Fothler  resoiAes  this  doc- 
trine by  saying  'tiiat  the  guaranty  of  a  rleht 
consists  Id  the  undertaking  that  the  right  sold  ia 
really  due  to  the  vendor, '^and  the  Code  Is  yet 
more  brief  since  it  speaks  only  of  the  existence 
of  the  debt.  We  must  therefore  see  what 
the  existence  of  the  debt  signifies  according  to 
the  explanation  of  Loyseau.   Firstly,  tin 
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▼endor  is  bcid  to  guarantee  that  tbe  debt  exists 
ud  subsists  (*A»'f  et  tubiiit^.  If  tbe  debt  hai 
never  existed  because  one  of  tbe  conditioDs  nec- 
essary for  tbe  existence  of  the  cootract  makes 
default,  tbe  vendor  has  sold  oothiDg;  there  is 
no  object;  he  is  held  by  tbe  guaraniy;  this  Is 
obvious.  The  same  rale  would  apply  if  the 
debt  bid  existed,  but  was  extiaguiuiea  at  the 
time  of  the  tmusfer,  because  It  is  as  it  it  had 
never  oxisted.  Such  would  be  the  case  of  a 
credit  which  was  prescribed,  or  which  had 
been  extinguished  by  compensation.  .  .  . 
It  is  necessary,  Id  tbe  second  place,  that  the 
credit  should  be  as  constituted,  says  Loyseau; 
If  It  is  strickeD  with  a  vice  which  renders  it 
void  the  vendee  has  a  right  to  the  warranty. 
This  is  Bot  doubtful,  slooe  Uie  right  Is  really 
annulled  or  rescinded,  because  the  judgment 
4021  which  has  'annulled  the  credit  destroys 
it  as  if  It  bad  never  existed."  24  Laurent,  Nos. 
640.  S41.  043. 

Tbe  views  thus  expressed  by  tbe  foref^olng 
writers  are  substantially  concurred  In  by  tbe 
Trench  commentatora.  9  Duranlon,  p.  18S;  S 
Aubrey  &  Ban,  p.  4^  The  eouru  of  France 
from  an  early  day  have  applied  the  aame 
principle. 

In  Prat  c.  Dervieum  the  facta  were  these: 
Dervieux  transferred  the  amount  of  a  claim 
Bgaiast  the  government,  which  by  a  subse- 
quent liquidation  of  accounts  was  compensated 
vj  a  clum  held  \n  the  government  which  re- 
lotted  from  another  nutter.  The  Conrt  of 
Cassation  held  that  under  article  1698  of  Code 
Kapoleon  tbe  obligation  to  guarantee  tbe  ex- 
istence of  tbe  claim  at  the  time  of  the  sale  com- 
pelled tbe  seller  to  restore  tiie  prices  Journal 
daPalais,  1807.  p.  811. 

In  BeM  c.  L^^man  a  tmnsfw  was  made  of 
a  claim  against  the  government,  which  was 
stated  to  M  aubje^  to  a  future  settlement  of 
accounts.  On  the  ultimate  liquidation  it  was 
found  tbat  nothing  was  due,  and  tbe  Court  of 
Cassation  held  that  tbe  obligation,  therefore, 
arose  to  return  the  price  paid  on  the  sale. 
Joarnal  du  Palais,  1826.  p.  968. 

Of  course,  this  warraoly  of  existence,  as  es- 
'tahlisbed  hf  the  law  of  Louisiana  and  as 
found  in  France  and  other  civil-law  countries, 
does  not  govern  a  contractof  sale  when  tbe  ob- 
ject contemplated  by  a  sale  is  a  thing  whether 
existing  or  not  existing;  in  other  words,  where 
the  parties  buy,  not  an  existing  obligation,  but 
tbe  chance  of  there  being  one.  This  Is  illus- 
trated Xfy  Kn^ht  T.  Zanfear,  7  Rob.  (La.) 
172,  where  the  court,  per  Hartin,  J.,  said,  in 
speaking  of  tbe-tbing  sold:  "Whatever  may 
be  its  value,  If  it  be  not  in  aahstance  what  the 
purchaser  believed  he  was  receiviag,  his  error 
must  invalidate  tbe  sale,  because  It  prevented 
his  consent,  rum  vidmtur  oui  tirant  conun- 

And,  in  speaking  of  a  sale  of  douhtfnl  or 
nonexistiog  things,  this  great  judge  said: 
"This  claim  was  a  fair  object  of  sale  If  its 
nature  had  been  disclosed,  but  tbat  was  con- 
cealed and  was  probably  unknown  to  them, 
and  what  was  offered  for  sale  was  something 

3uite  different  from  this  claim." 
03]  *The  same  distinction  has  been  consid- 
ered and  applied  by  the  courts  of  "FtvasA.  Dv- 
tae  c.  Cluia  a  Co.  (Lyons,  Not.  80,  1649]^ 
Journal  da  Palais,  1,  \m,  82. 


The  defendant  in  error  does  not  dispute  tliat 
tbe  foregoing  principles  exist  in  and  are  con- 
trolled under  tbe  Louisiana  law,  under  ttielaw 
of  France,  and  also  under  the  dvU  law  gen«- 
ally  from  which  the  law  of  Louisiana  u  de- 
rived. But  whilst  thus  admitting,  he  denlea 
that  the  contract  of  sale,  involved  la  this  case, 
was  governed  either  by  the  Lonlsiaoa  Code  or 
thegeneral  prindpleaof  dvU  law.  This  prop- 
osiaoQ  testa  on  the  contention  tbat  when  tbe 
Civil  Code  of  Louisiana  was  compile,  its 
framers  contemplated  tbe  simultaneous  enact- 
ment of  a  Commercial  Code  which  was  then 
drafted,  and  therefore  omitted  from  tbe  former 
Code  the  oecessaiy  provisions  to  govern  com- 
mercial contracts  under  the  hypothesis  Uiat 
the  later  would  also  be  enacted ;  Uutt  in  conse- 
quence of  the  failure  to  adopt  tbe  Commercial 
Code,  tbe  courts  of  Louisiana  bave  held  that 
cases  arising  under  tbe  law  merchant  are  gov- 
erned by  that  law  in  the  absentfe  of  an  ex- 
press statutory  requirement  to  tbe  contrary. 
From  this  premise  tbe  conclusion  is  drawn 
tbat  as  the  cootract  in  question  involved  the 
■aleof  negotia1)le  bonds,  the  obligations  result- 
ing from  the  sale  are  commercial  In  their 
nature,  and  are  controlled  by  the  law  mer- 
chant, by  which  it  Is  aaserted  the  vendor  In 
such  a  case,  when  selling  in  good  faith,  war- 
rants only  that  the  signatures  to  the  paper  sold 
are  not  forgeries.  In  a  restricted  sense  the 
part  of  the  proposition  relating  to  the  oper- 
ation of  tbe  law  merchant,  in  Uie  state  of 
Louisiana,  is  well  founded.  Hairrod  v.  La- 
farge,  12  Mart.  (La.)  21;  Wcfoner  v.  Eenner, 
2  Rob.  (La.)  122;  Barry  r.  Lmitiana  Int.  Co, 
12  Marl.  (La.)  498;  McDonaldw.  MiUaudon,  S 
La.  408.  Whilst  this  la  true,  tbe  contention 
is  yet  erroneous  In  a  two-fold  sense:  flzst.  In 
presupposing  that  a  mere  contract  of  sale  of 
commercial  paper,  without  recourse,  is  gov- 
erned, as  to  the  oUigationa  between  tbe  ven- 
dor and  vendee,  by  tbe  law  meicbant;  second, 
in  assuming  tbat  in  such  a  sale,  either  under  ■ 
tbe  principles  of  tbe  dvil  law  or  what  the  argu- 
ment presumes  to  be  tbe  law  merchant,  tbe 
only  warranty  resting  'upon  the  vendor  [404 
la  that  of  tbe  genuineness  of  the  signatures 
to  the  paper  sold. 

In  Fv^h  V.  Moore,  44  La.  Ann.  211,  tbe  su- 
preme court  of  Louisiana  expressly  held  tbat  the 
contract  of  sale  there  considered  {which  was 
similar  to  the  one  here  involved)  was  governed 
and  controlled  by  tbe  provisions  of  tbe  Civil 
Code  of  Louisiaoa.  and  like  nilinos  were  pre- 
viously expressed  In  Sun  Mut.  Int.  Co.  v.  Board 
of  Liquidation,  81  La.  Ann.  176,  and  in  Slate, 
thtrant,  t.  Board  of  Liquidation.  29  La.  Ann. 
77.  A  like  rule  is  maintained  in  the  jurispru- 
dence of  France,  where,  in  addition  to  the 
Code  Napdeon  or  Civil  Code,  there  is  a  Com- 
mercial Code  regulating  mercantile  contracts. 
This  is  shown  by  the  deciMoo  in  a  case  where 
the  vendor  transferred  certain  notes  without 
recourse,  and  In  consequence  of  tbe  forgery 
of  some  of  them  was  held  liable  to  return  tbe 
price.   24  Laurent,  685,  thus  states  the  case: 

**Tbe  Court  of  Cassation  has  applied  tbe 
same  principle  to  comraerdal  mattwa.  Tbe 
case  is  worthy  of  dtatlon.  Exchange  dealers 
sold  a  certain  numt)er  of  notes  of  the  Austrian 
bank  of  one  hundred  florins  each.  These 
notes  having  been  presented  to  the  bank  of 
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Vie&nA.  bj  the  tnnsfemi,  twenty-six  among 
them  were  declared  to  be  forged.  From  this 
arose  an  action  in  warranty,  which  was  de- 
feated in  the  first  Instance  by  the  tribunal  of 
tbe  Seine.  Tbe  claim  was  recognized  on  ap- 
peal. Wben  the  case  came  before  the  Court 
of  Cassation  ft  was  contended  that  the  Paris 
court  had  made  an  erroneous  application  of 
art.  1698,  in  declaring  an  exchange  dealer  a 

fuarantor  of  tbe  value  of  false  bank  notes  which 
e  had  delivered  In  good  faith,  to  a  Mrticular 
person  by  way  of  sale  or  transfer.  The  guar- 
antee, it  was  said,  by  those  who  transferred  a 
forged  bank  note,  la  not  different  In  fact  from 
that  which  is  Incurred  by  a  merchant,  an  ex- 
change broker  or  banker,  who  has  without  In- 
tention and  without  knowledge  negotiated  In 
good  faith  commercial  effects,  such  as  blUa  of 
exchange  or  notes  to  order  upon  which  there 
are  false  slgnalures;  the  guaranty  in  such 
coses  ia  regulated  by  the  commercial  law. 
And  It  results  from  arts.  140  and  187  of  tbe 
Commercial  Code  that  be  who  haa  not  in- 
405]doraed  but  *who  has  delivered  from  hand 
to  hand,  as  he  has  received  them,  commerdal 
paper.  Is  subject  to  no  guaranty,  because  the 
absence  of  his  algnatnre  Indicates  that  he  has 
no  intention  of  becoming  the  guarantor  of  Uie 
sale,  and  that  the  buyerhas  dealt  on  the  faith 
of  tbe  apparent  title  which  he  baa  accef^, 
and  as  a  cooseguence  haa  a  right  to  no  guaran- 
ty. But  the  Court  of  Cassation  rejected  this 
contention,  and  decided  that  the  guaranty  Is 
of  tbe  nature  of  the  sale,  and  that  It  would 
be  contrary  to  both  law  and  equltyto  hold  that 
the  delivery  of  a  forged  bank  bill,  although 
made  in  good  faith,  did  not  give  rise  to  re- 
coverv  on  the  part  of  him  who  had  paid  tbe 
price.  * 

None  of  the  authorities  referred  to  by  coun- 
ael  for  defendant  in  error  sustain  the  propml- 
tion  heretofore  stated  with  reference  to  tbe 
supposed  existence  and  applicability  of  the 
law  merchant,  and  tbe  results  which  It  is 
claimed  flow  therefrom.  On  the  cootrair, 
both  in  England  and  Id  tbe  United  States  the 
doctrine  fs  universally  recognized  that  where 
commercial  paper  is  sold  witbout  indorsement 
or  without  express  assumption  of  liability  on 
the  paper  itself,  tbe  contract  of  sale  and  tbe 
obligations  which  arise  from  it,  as  between 
Teodor  and  vendee,  are  governed  by  tbe  com- 
mon law  relating  to  the  sale  of  goods  and 
chattels.  So,  also,  the  undoubted  rule  is  that 
to  sucfa  a  ssle  tbe  obligation  of  the  vendor  Is 
not  restricted  to  the  mere  question  of  forgery 
ret  non,  but  depends  upon  whether  he  has  de- 
livered that  which  he  has  contracted  to  sell, 
this  rule  being  designated,  in  England,  as  a 
oondftion  of  ibe  principal  contract,  as  to  tbe 
essence  and  substance  of  tbe  thing  agreed  to 
be  sold,  and  in  tbia  conntiy  being  generally 
termed  an  implied  warranty  of  Identity  of  tbe 
thing  sold. 

Benjamin  on  Sales,  4tb  Am.  ed.  g  600  says: 
"When  tbe  vendor  sells  an  article  by  a  partic- 
ular descrlptioo,  it  Is  a  condition  precedent 
to  hia  right  of  action"  (to  recover  tbe  price 
agreed  to  be  paid  by  tbe  vendee)  "that  tbe 
thing  which  he  oBen  to  deliver,  or  has  deliv* 
ered,  should  answer  the  descrtpiion;**  and  In 
%  007,  the  author  says: 

"UDdcr  this  bcwl  may  abo  properly  be  in- 
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eluded  the  dasa  of  cases  In  which  It  haa  been 

held  that  the  vendor  who  sells  *Mlls  ot\40^ 
exchange,  notes,  shares,  certificates,  and  other 
securities,  is  bound,  not  by  tbe  collateral  con- 
tract of  warranty,  but  by  the '  {irincipal  ccm- 
tract  ilaeUt  to  deliver  as  a  condition  precedent 
that  which  is  genuine,  not  that  which  is  false, 
counterfeit,  or  not  marketable  by  the  name  or 
denomination  used  In  describing  it." 

It  is  upon  tbia  general  principle  of  the  com- 
mon law,  not  upon  any  peculiar  doctrine  of 
commercial  law,  that  the  cases  in  the  common- 
law  courts  proceed.  Thus,  In  Jcnet  v.  Sj/d^ 
(1814)  5  Taunt; 488,  where  an  action  was  brought 
to  recover  tbe  damage  sustained  1^  a  discount 
of  an  altered  bill,  Glbbs,  C.  J.,  said  (p.  488): 

"Both  parties  were  mistaken  in  the  view 
they  had  this  navy  bill;  the  one  in  repre- 
seotine  it  to  be  a  navy  bill  of  this  description; 
the  ower  In  taking  it  to  be  such.  Upon  Ita 
afterwards  turning  out  that  thia  bill  was  to  a 
certain  extent  a  forgery,  we  think  he  who 
took  the  money  ou^t  to  refund  it  to  tlw  ex- 
tent to  whioh  the  Mil  is  Invalid.  The  ground 
of  the  defendant's  resistance  Is,  that  the  bill  la 
not  indorsed;  and  that  whensoever  instrumenta 
are  transferred  vrithout  indorsement,  the  nego- 
tiator professes  not  to  be  answerable  for  their 
validity.  This  question  was  much  'mooted  in 
Finn  v.  Barriton,  8  T.  B.  767,  and  it  la  true  to 
a  certain  extent,  that  In  the  case  of  a  bill, 
note,  or  other  instrument  of  tbe  like  nature, 
which  passes  by  indorsement.  If  he  who  nego- 
tiates it  doea  not  indorse  it.  he  does  not  subject 
himself  to  tbat  responsibility  which  the  in- 
dorsement would  bring  on  him,  vu.,  to  au 
action  to  be  brought  against  him  aa  an  in- 
dorser,  but  his  declining  to  indorse  the  bill 
does  not  rid  him  of  tbat  respoDsibility  which 
attaches  on  him  for  putting  off  an  instrumrat 
as  of  a  certain  description  which  turns  out  not 
to  be  such  as  he  represents  it.  The  defendant 
has  in  tbe  present  case  put  off  this  instrument 
as  a  navy  bill  of  a  certain  description;  it  turns 
out  not  to  be  ft  navy  bill  of  that  amount,  and 
tberefbre  tlie  money  mnit  be  recovered 
back." 
Chambre.  J.,  said  (p.  4M): 
"1  really  cannot  entertain  a  dottbt  on  tbe 
question;  if  the  defendant's  doctrine  could  pre- 
v^l  it  would  very  materially  'impair  tbel^T 
credit  of  these  Instrumenta.  They  are  not  in 
practice  indorsed  (cv  not  beyond  the  first 
taker).  A  man  takes  this  secmity  looking  to 
tbe  persona  who  are  to  pay  It;  be  takes  it  on 
tbe  presumption  that  it  Is  a  navy  bill;  it  waa 
once  a  navy  bill,  but  from  the  moment 
wherein  it  was  altered  it  became  of  no  value 
whatsoever.  It  is  unnecessary  to  go  into  the 
authorities." 

Id  Wilkinton  v.  Johnson  (1834)  8  Barn.  &  C 
438,  one  who  had  taken  up  a  bill  for  honor, 
subsequently  discovered  that  the  signatures 
were  forgeries.  He  was  held  entitled  to  re* 
cover,  upon  the  general  doctrine  of  the  oom- 
moD  law  relating  to  contracts. 

In  7oung  v.  Cole  (1837)  8  Bing.  N.  C.  734. 
recoveiy  waa  sought  for  the  amount  of  certain 
Guatemala  bonds  which  had  be«i  sold  for  ac- 
count of  the  defendant,  and  which  after  the 
sale  were  discovered  not  to  be  a  marketable 
commodity  on  the  stock  exchange,  becanae 
not  stamped,  aa  lequlied  by  an  advertised 
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Dotloe  of  the  goTernment  of  Guatemftla,  girsD 
prior  to  the  sale,  but  subsequent  to  tbe  time 
wheD  tbe  bonds  bad  been  issued  and  put  Into 
drculatioD.  Tbe  clafm  of  tbe  plaintiff  was 
adjudged  to  be  well  founded,  althougb  tbere 
was  no  question  of  forcery  or  alteruiion,  upon 
tbe  common-law  princfple  already  stated. 

Lambert  v.  Beath  a84d).L5  Meea.  &  W.  486. 
was  an  action  to  recover  from  tbe  defendant 
tbe  amount  paid  bim  for  certain  Eentiab  Coast 
Ballww  scrip,  whicb,  after  deliver;  to  tbe 
plaintiff,  turned  out  to  bare  been  issued  wtth- 
ont  authority.  The  defendant  was  a  stock 
broker,  and  was  employed  bv  the  plaintiff  to 
purchase  tbe  scrip.  A  Terdlct  haTlne  been 
returned  for  tbe  plaintiff  a  new  trial  was 
granted,  on  the  ground  that  as  tbe  proof 
iuowed  that  tbe  article  purchased  was  tbe  only 
article  koown  In  tbe  market  as  Kentish  Coast 
Bailway  scrip,  tbe  question  for  the  jury  was 
not  wbetber  the  scrip  was  genuine  scrip,  but 
whether  it  was  the  identical  thine  which  tbe 
plaintiff  contracted  to  buy.  This  ruling, 
therefore,  accords  with  the  principles  of  tbe 
former  cases  and  illustrates  tbe  distinction  be- 
tween an  implied  condition  of  the  sale  as  the 
essence  of  tbe  thing  sold  and  tbe  ascertainment 
40S]  of  wbetber  tbe  "contract  of  sale  in  tbe 
purview  oT  tbe  parties  embraced  a  particular 
object,  just  as  it  appeared  to  be  whether  existing 
or  not,  wbetber  valid  or  invalid.  In  this  respect 
this  case  Is  entirely  in  harmony  with  tbe 
opinion  of  Martin,  J.,  heretofore  referred  to. 
It,  moreover,  very  pointedly  refutes  the  con- 
tention that  a  puticular  stala  of  tbe  law  of 
warranty  applies  to  the  transaction  of  a  sale 
and  purchase  of  negotiable  paper  wlthont  re- 
course, slDce  the  in  qoestloa  was  non- 
negotiable. 

In  (fomperig  t.  Barilett  (1863),  2  El.  &  Bl. 
849,  an  unstamped  bill  of  exchange  indorsed 
in  blank,  purporting  to  be  a  foreign  bill,  was 
sold,  wlibout  recourse,  by  tbe  holder,  who  was 
not  a  party  to  tbe  bilL  It  proved  to  have  been 
drawn  in  England,  and  was,  in  consequence, 
invalid  for  want  of  a  stamp,  and  could  not  be 
enforced  against  tbe  {lartiea.   The  vendor  and 

{mrcbaser  at  the  time  of  sale  were  both  alike 
gnorant  of  this  defect.  It  was  held  that  tbe 
purdiaser  was  entitled  to  recover  back  the 
price  from  the  vendor,  on  tbe  ground  that 
tbe  article  sold  was  a  foreign  UU,  althougb  not 
forged  or  altered,  did  not  answer  tbe  descrip- 
tion by  which  it  was  sold,  Cooneel  for  de- 
fendant contended  that  "as  the  bill  was  sold 
without  recourse,  nothing  turned  on  the  pecu- 
liar character  of  a  bill  of  exchange,  and  tbe 
case  was  the  same  as  if  tbe  nle  bad  been  of 
any  other  specific  chattel,  sold  withotit  a  war- 
ranty, when  Uie  maxim  aueat  emptor  applies." 
Lord  Campbell,  C.  J.,  replied  (p.  850): 

"If  the  purchaser  receives  what  answers  the 
description  of  the  article  sold  be  cannot,  in  the 
absence  of  a  warranty,  recover  for  a  defect  In 
its  oualt^:  Id  each  a  case  caveat  empU^r. 
But  ft  wHl  be  pot  against  you  here,  that  you 
•old  a  fmelgn  bill,  and  that  the  thing  delivered 
was  not  a  foreign  bi]l  at  all." 

Tbe  counsel  for  plaintiff  stated  his  case  in 
the  following  words,  which,  in  view  of  tbe 
language  previously  quoted  from  the  defend- 
ant's oouDsel,  makes  clear  tbe  fact  that  it  was 
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not  disputed  that  tbe  transaction  was  governed 
by  the  common  law  applicable  to  sales: 

"Tbe  plaiotiS's  proposition  Is  that  if  a  thing 
was  sold  88  being  an  article  of  a  specific  de- 
scription, and  If,  nom  a  latent  defect  unknown 
to  both  parties,  it  was  in  substance  not  an 
article  of  tbatspecific  description,  but  an  article 
of  no  value,  *the  purchaser  is  entitled  tor4U9 
recover  back  the  price  he  has  paid  for  it.  not 
on  tbe  ground  of  a  breach  of  warranty,  but 
because  be  has  paid  for  the  thing  sold,  and 
what  he  has  recdved  Is  not  the  thing  sold,  bat 
of  a  different  kind.** 

In  Gurney  v.  WomerOey  (1854),  4  El.  A;  BL 
138,  an  action  was  brought  by  a  firm  of  bill 
brokers  to  recover  the  amount  paid  on  tbe  dis- 
count of  a  bill  transrerred  by  mere  deliveiy, 
where  tbe  signatures,  witb  one  exception,  were 
forgeries.  It  was  held  that,  though  tbere  was 
no  Indorsement  or  gaaiian^,  and  therefore 
no  warranty,  of  the  solvency  of  the  parties  to 
the  bill,  there  was  a  total  failure  of  considera- 
tion, and  plaintiffs  were  entitled  to  recover 
back  tbe  money  paid  for  tbe  bill  from  the  party 
with  whom  tbe  transaction  was  bad.  Cole- 
ridge. J.,  observed  (p.  141): 

"Thevendorofaspecificcbattel.lt  Is  not 
disputed.  Is  responsible  if  tbe  article  be  not  a 
genuine  article  of  that  kind  of  which  the  seller 
represents  lit  to  be.  And  tbe  question  raised 
really  is.  What  is  the  extent  of  the  want  of 
genuineness  for  which  he  is  responsiblef 
Without  laying  down  tbe  limits.  It  la  clear  to 
me  that  this  case  fell  much  within  them.  In 
effect  here  the  defendants  said  to  the  plalntlffa. 
Will  vou  take,  without  recourse  to  as,  this  bfll 
which  purports  to  bear  tbe  acceptance  of  F. 
&C.  Van  Notten?  By  doing  so  they  repre- 
sented It  to  be  their  acceptance,  as  It  purported 
to  be,  and  sold  It,  as  answering  thdr  descrip- 
tion." 

WJgfatmsn,  J.,  said  (p.l4S): 

*'  ta  considering  whether  a  det^  Id  an 
article  renders  it  not  an  article  of  the  kind  of 
which  it  was  represented  to  be  on  the  sale,  or 
is  merely  a  breach  of  a  collateral  warranty, 
much  m\ist  depend  upon  tbe  special  citcum< 
stances  and  terms  of  tbe  rule.  Here  I  think 
that  tbe  bill,  not  being  an  acceptance  of  P.  Sa 
C.  Van  Notteo,  fails  in  what  was  tbe  substance 
of  tbe  description  by  which  it  was  held." 

Lord  Campbell,  0.  J.,  said  (p.  148): 

"I  am  of  opinion  that  though  the  defend- 
ants, by  not  indorsing  or  gnaranteeingthe  bill, 
preserved  themselves  from  warranting  the  solv- 
ency of  any  of  tbe  parties,  yet  tbev  did  under- 
take that  the  instrument  was  what  It  purported 
to  be.  «It  Is  not  disputed  that  in  faet  the  [4  lO 
discount  of  thdr  bill  by  tbe  plalntlfb  was  solely 
on  the  faltb  of  Its  being  an  acceptance  of  P.  A 
G.  Tan  Notten,  which  It  was  not;  and  In  con- 
sequence of  its  being  so  it  was  valueless.  The 
p(»slbility  of  recourse  against  the  estate  of 
Anderson,  a  convict  and  a  bankrupt,  did  not 
prevent  then  being  a  total  f ailare  ot  oonslder- 
ation." 

Tbe  cases  in  the  American  conns,  whilst  de- 
claring the  same  rule  as  that  recognized  In 
England,  place  it  upon  a  theoretical  basis  dif- 
fering somewhat  from  that  announced  by  the 
English  courts;  thatis,  Instead  of  pronouncing 
it  a  conditlOD  of  the  principal  contract  that  the 
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tliiog  sold  In  its  essence  tnd  sabstaacfl  must 
be  delirend,  declize  Oiat  there  Is  u  implied 
vunnty  of  Identity,  or,  in  other  w<»ds.  tint 
the  thing  sold  ia  what  it  purports  to  be. 
Daniel,  in  bts  treatise  on  negiotiable  paper, 
%  788a,  calls  attention  to  the  different  defini- 
tions given  to  the  same  obligation  by  the 
Amertoan  and  Eagltsh  coarta.  and  indicates 
the  Tiew  that  tbe  lorm  of  expression  used  by 
Benjamin  in  tbe  passage  already  quoted  is  the 
more  accurate  one. 

Aside,  howerer,  from  tbe  mere  girb  In 
which  the  thought  ia  clothed,  the  American 
and  English  courts  ate  in  full  accord.  This 
is  shown  by  the  case  of  mUg  T.  2)on<Ud»on,  04 
U.  8.  39,  40  [24:  M,  Gffl.  where  Benjamin  on 
Salea  is  approvingly  referred  to,  as  also  F^mn 
r.  AOen,  C7  Fa.  and  Wtbb  t.  Odett,  49 
N.  T.  588.  both  of  which  cases,  asalso  the  line 
of  AmericM  adjudlcetions  whlcb  enforce  tbe 
same  doctrine,  an  noted  in  tin  ma^fo  of  tUs 
opinion  .f 

41 1]  *Many  of  the  controTeities  coTersd  by 
tbe  cases  ref  errcd  to  arose  in  coaseqoeoce  of  tbe 
sale  of  a  forged  note,  but  the  iwinelples  upon 
which  all  the  authwliies  inoceed  do  not  con* 
fine  tbe  right  of  recoverr  to  such  a  case,  bat 
rest  upon  the  general  dociriDe  to  which  we 
have  uready  referred.  In  fact,  no  case  Is  re- 
ported wherein  tlie  obligatioo,  as  between 
vendor  and  vendee,  in  tbe  sate  of  negotiable 
paper,  is  dalmed  to  be  oontrolled  other  than 
ny  tbe  general  principles  of  the  commoo  law, 
though  in  three  cases,  Baxter  t.  Durtn,  20  He. 
484  150  Am.  Dec.  0021;  Fuher  t.  Rieman,  18 
Md.  407,  and  BUit  t.  Wild.  8  Mass.  831.  tbe 
deduction  was  made  from  tlie  law  respecting 
the  sale  of  goods  that  on  a  sale  of  negotiable 
paper  there  was.  under  tbe  principle  of  oazeat 
■  ea^ttcr,  no  implied  warranty  even  that  tbe 
rignatnies  to  the  paper  were  notfoiged.  SUit 
T.  WHd  was,  however,  expressly  overruled  in 
Merriman  v.  Wbteott,  8  Allen,  858,  200  [80 
Am.  Dec:  69],  and  framtheallndooato  Aizter 
V.  Duren,  contained  in  the  later  Maine  de- 
cisioos  previously  noted  in  the  margin,  it  Is 
doubtful  whether  the  mrly  ruling  b  Maine 
would' now  be  followed  tiiere.  The  three  cases 
referred  to.  It  la  needless  to  aay,  are  practically 
disr^arded  by  the  entire  current  of  American 
aod  Eogiiah  authority,  and  ^nd  alone.  They 
are  disavowed  by  tbe  defendant  In  error  here, 
since  his  argument  admits  that  there  Is  a  war- 
ranty of  the  genuineness  of  the  signatures  to 
an  mppareat  nefcotlable  Instnimeot,  thereby 
concealngthe  sobalitcnoa  <tf  the  obligation  to 
warrant  the  existence  or  identity  of  the  thing 
sold,  and  yet  aeeklng  to  aroid  its  consequences 
limiting  it  to  nonexistence  resulting  from  a 
pariicular  nullity.  There  is  an  exceptional  case 
i  Uttauer  t.  OeHdman.  a878}  72  N.  Y.  006 
P8  Am.  Dec.  171]).  which  holds  that  the  com- 


"mon  law  obligation,  as  to  tbe  implied  warrantj 
of  identity  in  the  thing  sold,  in  the  caae  of  com- 
mercial paper,  extenos  only  to  the  genulncnesi 
of  tbe  instrument.  Tbecssewas  onelovolving 
tbe  nullity  of  a  usurious  note,  and.  If  correctly 
decided,  would  be  authority  for  tbe  proposition 
that  there  was  a  peculiar  species  of  warranty  in 
tbe  sale  of  commercUl  paper,  *cUfferlng  [419 
from  all  others;  in  other  woras,  tfant  there  wu 
n  law  mercfaant  of  wamnty  where  there  waa 
no  commercial  contract.  The  opinioD  (n  this 
case  lliustraies  the  same  contimdictoty  position 
presented  here  by  tbe  argument  of  the  defeod- 
ant  in  error,  to  which  we  have  Jost  called  at* 
tention,  that  is,  that  it  admits  the  common-law 
rule  and  then  denies  its  essential  results 
eliminating  conditions  of  nonexistence  whica 
are  necaaBarily  embraced  by  it.  It  follows  thai 
tbla  New  York  decision  leads  loglcallv  to  tbe 
view  expressed  in  the  Maine  and  Maryland 
cases  just  referred  to,  for  either  the  principle 
of  watxan^  of  identity  moat  be  accepted  or  re* 
jected;  it  cannot  be  accepted  and  Its  legitimate 
and  inevitable  resnlu  be  denied.  Tbe  rale 
then  snnounoed  was  in  conflict  with  prerlous 
dediioosln  Kew  York,  and  the  dedilon  ia 
strongly  criticized  by  the  court  errors  and 
appeals  of  New  Jersey  In  Wood  t.  Sheldon,  48 
N.  J.  L.  421,  428  [86  Am.  Bep.  S28). 

InQiffertr.  We»t  (1878)  88Wls.  617,  when 
a  note  was  sold  which  was  void  for  nsorr,  the 
vendee  was  allowed  to  recover  the  oonndem- 
tion  paid  by  bim,  and  bis  right  to  do  so  was 
based  upon  the  general  docUlne  that  one 
making  a  sale  is  bound  as  a  condition  of  tbe 
principal  contract  to  an  Implied  warranty  ot 
the  existence  of  the  thing  sold. 

In  Eannum  t.  BiOardton  (1875)  48  Yt.  808 

Sai  Am.  Bep.  102],  a  very  clear  statement  of  the 
loctriDe  is  found.  There  an  indotaersold  a  ne- 
gotiable promissory  note  without  reeoune.  The 
note  bad  been  glron  for  intoxlc^lng  liquors  sold 
in  Vermont  in  violntlon  of  law,  and  on  that  ac- 
count was  void  at  Its  inception.  It  waa 
claimed  that  tbe  defendant  knew  of  the  In- 
validity tA  tbe  note  when  be  transferred  it. 
The  court,  bowever,  held  that  knowledge  on 
the  part  of  tbe  seller  was  not  uecesiaiT  to  fix 
bis  llabllitT,  saying  (p.  010): 

"By  iDoforalnK  tbe  note  'without  recourse,* 
the  defendant  rnused  to  asanme  the  responsi- 
bility and  liability  whlcb- the  law  attaches  to 
an  unqualified  indorsement,  so  that,  in  respect 
to  such  liability,  It  may  peibaps  be  r^uded  as 
stsnding  without  an  indorsement  If  it  be  ao 
regarded,  then  in  what  poritlon  do  these  partiea 
stand  in  respect  to  the  ^nsactiont  The  prin- 
dpie  ia  well  settled,  that  where  personal  prop 
erty  of  any  'kind  is  sold,  then  is  on  [413 
the  part  of  the  seller  an  implied  wamn^  that 
helias  title  to  the  proper^,  and  that  It  is  what 
ltpurpoTtotobe,andiBtbat  f or  wfaleh  It  waa 


rrfaiall  V.  NeweU  0847)  IS  TL  aO,  aOL  47  Am.  Dee. 
aft  Lyons  V.  WllerOtWi  «  OratC.  m,  48B;  Aidrloh 
V.  JaoKSOD  (18BS)  6  B.  J.  210;  Barton  v.  Trent,  Cope 
(18BB)  8  Head.  IffT,  US;  Delaware  Bank  «.  JarvlB 
(US8)  to  N.  Y. »,  SEB:  MerrUm  v.  Wolcott  ilWI)  8 
ADeD,16a,  80Am.Deo.  SB:  Bell  v.  Gaffer^  (1803) 
a  bid.  411.  OS:  dwamer  v.  Parker  h885>  BQ  Pa.  441. 
UO.  m  Am.  Deo.  H9;  Ifomaon  v.  Lovell,  4  W.  Ya. 
m,  860;  Webb  V.  Odell  OSR)  49  N.  Y.  688;  WorttilDff- 
ton  V.  Cow  lea  ri873)  112  Han.  80;  Snyder  o.  Reno 
rlR4)  88  Iowa.  8SB.  8BS:  Olflert  v.  West  (18781 88  Wla. 
817  (isny  87  Wis.  us,  U7:  Hanoiunv.BlobardBon(lBIU 


48  Tt  808.  n  Am.  Bap.  US;  HnsBW  v.  Bftdey  a87Bi 
88  He.  198,  SB  Am.  Bep.  W;  Horst  tP.  ObamtMra 
(1878)  12  Busli.  IBS,  158;  Allen  v.  Clark  0877)  4B  YL 
880:  Bankheart  v.  Owen  0877)  80  Ala.  457, 481i8m]th 
V.  HoNalr  (1877)  19  Kan.  880, 87  Am.  Bep.  117:  Challtss 
v.UoCn}m  0879)  28  Kan.  ]ft7.161,  81  Am.  Bep.  181; 
Bogerae.  Walab  0881}  18N'eb.28:  Mtlilkenv.  Uiai^ 
man  0888)  75  He.  808, 817:  Daskam  v.  Ullnian  (1888) 
74  Wis.  474, 478:  Palmer  v.  Courtney  OBU)  S  Keb. 
778;  Ware  swHOOormkik  0881)  18  KyTLTBep.  88^ 
Brown  SL  AmSB  0884)  (Kinnj  tLN.  W.  ML 
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•old,  u  undentood  by  tbe  parties  at  tbe  time, 
md  in  anch  ease  knowledge  on  tbe  part  of 
the  eelterls  not  necessary  to  hla  liabtilty.** 
On  p.  611  the  court  further  ohaerved: 
"The  note  Id  question  was  not  a  note,  ft  was 
not  what  it  imported  to  be,  or  what  it  was 
sold  and  purchased  (or;  it  is  of  no  more  effect 
than  if  it  had  been  a  blank  piece  of  paper  for 
which  the  plainiifl  had  paiif  his  «90.  In  this 
view  of  the  case  we  think  the  defendant  is  li- 
able upon  a  warranty  that  the  thing  sold  was 
a  ralia  note  of  hand. 

Kor  is  there  any  foundation  for  the  asser- 
tion  that  Oti$  t.  OWIum.  98  U.  8.  447  [28: 
496],  and  tbe  cases  of  OrUan$  t.  Ftatt,  90  U. 
S.  B76  [25:4041:  and  ^na  L.  Ins.  Go.  r. 
Mimeport,  124  U.  S.  684  [81: 5S7],  both  which 
dte  Om  T.  CvUum,  support  the  dootrine  that 
a  sale  of  cbmmercul  paper  without  recourse 
is  not,  as  between  tbe  vendor  and  vendee, 
ffovemed  by  the  ordinary  rule  of  the  common 
law.  On  the  contrary,  that  case  expressly 
rested  its  codcIusIod  on  tbe  decision  In  Lam- 
ert  V.  HeatK  15  Hees.  &  W.  486,  which  lat- 
ter case,  as  we  have  seen,  whilst  enfordngthe 
principles  of  tbe  common  law,  considered  that 
under  the  particular  facta  there  presented  It 
was  a  question  for  the  jozy  to  determine 
whether  tbe  scrip  delivered  was  the  kind  of 
■crip  which  tbe  defeodaut  bad  ordered  pur- 
chased. That  case  not  only,  as  has  already 
been  stated,  concerned  non-n^otlable  paper, 
bntiudeddon  involved  no  question  of  the 
scope  of  tbe  warranty,  but  solely  what  was 
the  thing  bought.  Kot  does  the  case  of  Otu 
T.  OuUum  Justify  the  assumption  that  this 
court  laid  dowD  the  rule  that  a  mere  sale  of 
commercial  paper,  as  between  vendor  and  ven- 
dee, when  tbe  sale  was  made.witbout  recourse, 
creates  some  peculiar  and  exceptional  war- 
ranty to  be  considered  in  this  particular  as 
tbe  law  merchant.  It  Is  true  that  io  express- 
ing tbe  general  doctrine,  Mr.  Justice  Swayne 
said:  ''The  seller  Is  liable  ex  delicto  for  bad 
faith,  and  ex  eontraetu  there  is  an  implied 
warranty  on  bis  part  that  tbev  belong  to  bim 
and  are  not  forgeries.  Where  there  Is  no  express 
atlpnlaUoo  there  is  do  llabtlity  beyond  this." 
414]  But  in  *using  this  language,  as  to  tbe 
extent  of  tbe  warranty,  the  nuod  was  directed 
to  that  form  of  nonexutence  whfcb  more  com- 
moaly  obtains,  and  the  expression  is  a  mere  il- 
lustration of  the  rule  of  de  eo  quod plerumque 
fit.  If  this  were  a  case  where  a  vendee 
dalmed  to  recover  back  the  price  paid  by  him 
on  a  purchaae  aS  n^otiable  securities,  which 
pass  by  delivery  from  hand  to  hand,  on  the 
averquent  that  after  tbe  sale  it  had  developed 
that  they  were  not  valid  (although  not  forcer- 
lea},  because  the  law  under  which  tbey  had 
been  issued  was  constitutionally  void  or  ultra 
viretr  the  claim  of  implied  warranty  of  exis- 
tence would  be  without  merit,  for  the  reason 
that  such  a  state  of  fact  would  present  a  .case 
of  a  sale  of  securities  whether  valid  or  invalid, 
hence  engendering  no  Implication  of  warranty 
of  existence.  Under  the  state  of  facts  thus 
supposed,  tbe  purpose  of  tbe  parties  to  make  a 
contract  of  that  nature  would  legally  result 
from  the  fact  that  tbey  were  both  necessarily 
equally  chargeable  with  notice  of  want  of 
power,  and  therefore  would  be  both  presumed 
to  have  acted  with  refozencB  to  suoi  know- 

810 
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ledge.  Tbli  is  Ofitit  v.  Ouitvm.  Bat  It  is  Dd 
the  case  at  bar,  since  It  is  ben  admitted  that 
both  parties.  In  entering  Into  tbe  oontraet  of 
sale,  contemplated  valid  aecuritiei,  of  whl^ 
there  were  many  outstanding,  and  those  deliv- 
ered were  void,  not  because  of  a  want  of  power 
to  enact  the  law  under  which  they  were  issued, 
or  because  tbey  were  vUra  vires  for  some  other 
legal  eanse,  but  because  tbey  were  stricken 
with  nullity  by  a  constitutional  provisioc 
adopted  after  the  act  authorizing  the  issue  of 
the  securities,  and  where  nothing  on  tbe 
face  of  the  bonds  indicated  that  they  were  it- 
legal  The  distinction  pointed  out  by  the  fore- 
going statement  not  only  illustrates  tbe  cor- 
rectness of  the  decision  in  Otis  v.  CuUum,  but 
also  demonstrates  tbe  error  of  attempting  to  ex- 
tend it  to  the  state  of  facts  -presented  in  the 
case  under  consideration.  Indeed,  in  examin- 
ing and  applying  Otis  v.  Outturn,  tbe  fact  tbat 
it  does  not  control  a  case  like  this  has  been 
recognized.  Dan.  Neg.  Inst.  ^784a;  Sogers  y. 
Walsh,  13  Neb.  28;  Cineinnati,  N.  0.  <ft  7. 
P.  B.  Co.  V.  Oitisen^  Nat.  Bank,  24  Ohio  L.  J. 
188.  811. 

The  foregoing  analyds  of  the  priodples  and 
review  of  the  'authorities  governing  ther4 15 
law  of  sale  of  negotiable  paper,  transferred 
without  recourse,  as  between  vendor  and  ven- 
dee.clearly  demonstrates  tbe  unsoundness  of  the 
positions  upon  which  the  defendant  in  err^r 
relics,  since  it  affirmatively  establlabes  that 
there  ia  no  peculiar  warranty  In  a  sale  of  com- 
mercial psper,  and  that  the  reasoning  by  which 
it  is  attempted  to  prove  Its  existence  Is  a  mere 
misconception  of  tbe  principles  of  the  common 
law  relating  to  the  s^e  of  goods  and  chattels. 

In  passing,  however,  Itls  worthy  to  note 
that  whilst  the  ciTil  law  enforces  in  the  con- 
tract of  sale  generally  the  broadest  obligation 
of  warranty,  it  has  so  narrowed  it.  when 
dealing  with  credits  and  incorporeal  rights,  aa 
to  confine  It  to  the  title  of  the  sdlei  and  to  the 
existence  of  the  credit  sold,  and,  e  eonterso,  tbe 
common  law,  which  restricts  warranty  within 
a  narrow  com  pass,  virtually  Imposes  the  same 
duty  by  broadening  the  warranty  aa  regards 
personal  property  so  aa  to  impose  the  obliga- 
tion on  the  vendor  to  deliver  the  thing  sold  as- 
a  condition  of  the  prindpal  contract  or  by  Im- 
plication of  warranty  as  to  the  identity  of  the 
thing  sold.  By  these  processes  of  reason  the 
two  great  systems,  whilst  apparently  diver- 

Snt  in  principle,  practically  work  aubstan* 
lly  to  uie  same  salutary  conclusions. 
Tiwre  are  many  questions  discussed  In  tbe 
brief  of  tbe  counsel  which  we  do  not  notice, 
and  which  we  content  ourselves  with  saying  are 
without  merit.  The  views  above  stated  are 
controlling  and  decisive  of  tbe  case  and  lead 
necessarily  to  the  reversal  of  the  judgment 
As  the  case  was  beard  upon  a  stipulation  watv 
ing  a  jury  and  upon  an  agreed  statement  of 
facts,  it  is  our  duty.  In  reversing,  to  direct 
tbat  the  proper  judgment  be  entered  below. 
Fort  Seottv.  Hickman,  112  U.  S.  150  [2b:686J. 
and  cases  there  dted. 

It  follows  that  the  judgment  of  the  fiirevit 
court  must  be  reversed,  and  the  case  be  re- 
manded with  directions  to  enter  judgment  for 
plalniifls  for  $8,888.75,  with  interest  2rom 
judicial  demand  and  costs.  And  It  la  so  or- 
dered. 

lOS  V.& 
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410]  BAKS  OF  COMMERCE  and  Jam 
A.  OuBBKO,  IHfft.  in  Srr., 
«. 

STATE  OF  TENNESSEE  for  the  Dm  of  Uw 

CXTT  OV  MKHPBU. 


BANK  OF  COHMERCB  ud  Sutm  A.  Ov- 
Bsao,  Pigt.  M  Ar., 
«. 

STATE  OF  TENNESSEE  an^  ttw  Omnrrr 

OF  6HBI.BT. 
(Sees,  a  Beporterl  eO.  <UMB1} 

Bnieu  cf^U judgment —  opinion  of  eowri  6*- 
10W — Uaation  ^  bank  ttoat. 

L  bnrlawtiv  ■  >tet*  Jud^maDt,  If  any  portion 
of  It  li  namtit,  and  is  Mpanble  from  uotber 
ponloD  found  to  be  erroneoui.  It  la  the  duty  of 
ttilB  eonrtto  mfWMUM  enooeoiM  portloo  and 
■flrm  the  ooRaotpovtloii,  attboovbltiidoaefor 
■dtffenut  MNOB  thutbatwhlobeontroUedtha 
■tatoooiut, 

&  Wliere  Om  oplDfam  of  the  ooart  below  !■  made 
pufeof  theiMordUilteoiut  taaaaricbt  to  look 
Into  It  to  dlMom  tbe  grouod  upon  wbleh  the 
lodfrneot  waa  randend;  but  no  eSeot  can  be 
given  to  an  abatiaot  porttoo  of  tbe  opinion  upon 
wfat(4i  no  Jodgmeot  wai  rendered. 

a  WberelD  a  bank  charter  Iti  c^tal  atook  to 
made  uemptfrom  tantlon,  and  no  llmttatlon  to 
ptcaorflwd  to  tti  auount,a  iwortolon  taitlia 
oharterfor  thetooreaae  of  Its  oapltal  Mock  \jf  la- 
•uing  fltook  to  a  depositor  at  bto  option  when  bta 
deposit  amoaotato  flOMmora,  does  not  ooo»U* 
tntaaeontiaetwbfiAibimpBlredlv  a  newstata 
OonMltutlon  wbfch  rendeit  all  sharea  tosued 
subsequsnt  to  its  adoptUm  tubjeot  to  taiatkw, 

[Nob  668,  669.] 

PtKiionfn'  BekeaHng  Submitted  Mag  7,  ISOe. 
DeeidaS  Map  ts,  2398. 

rl  ERBOR  to  the  Supreme  Conrt  of  tbe 
Btate  of  Tennessee  to  review  Judgments  of 
thitt  conrt  on  a  petition  for  a  rehaartog  of 
questions  heretofore  decided  Id  these  cases, 
which  bi7  the  decMon  of  this  court  won  re- 
manded to  the  Supreme  Onirt  of  Tameaaee 
for  further  proccediogs  therein.  Haodate  re- 
caUed,  aod  so  much  of  the  judgment  as  per- 
mits a  recoTciy  agsinat  the  holders  of  tlie  old 
shares  of  stock  In  the  bank  is  rereiaed,  and  so 
much  of  the  Judgment  aa  permits  a  recoTery 
for  tales  asaeued  against  tbe  boldeis  of  tbe  uew 
shares  Id  the  bank  la  affirmed,  and  the  cases 
remanded  for  further  proceedings. 
Bee  same  case,  161  U.  S.  184  [40:  64S]. 
Tbe  facts  are  stated  In  the  opinloD. 
Meure.  R.  J.  Morgan,  T.  B.  Taplar» 
and  William  H.  Cajrroll  for  plaintiffs  lo 
error. 

JfMfrt.  S.  P.  Walker  and  C.  W.  Het- 
ealf  for  defendauia  In  error. 

Mr.  Justice  Peekhaas  delivered  the  opinion 
of  the  court: 
This  Is  a  petition  for  a  lehearing  of  some  of 


KOBir-.i«eo  JMrMMiMifif  OMM  States  Atpnms 
OoyuttocUetanttaUlavivoldaMineonMet  wUhitaU 
ComtUution;  to  rsvte*  deentM  of  itaU  courU  <u  lo  eon- 
MnieHon  ttf  ttots  lam,— see  notes  to  Hart  t.  Zabo* 
pure.  T:  sn,  and  Commerolal  Bank  t.  BiuAdoBfaam, 

That  tonMoH  tkam  lm  covyaratcoiidsss  not 
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the  quesUoBS  heretofore  decided  In  these  casea. 
A  decision  was  rendered  In  tbem  a  short  tline 
ago,  and  a  portion  of  tbe  jadgmeol  In  eadlt 
case  was  reversed,  and  tbe  cases  remanded  to 
tbe  aapreme  court  of  Tennessee  for  farther 
proceedings  tberela.  161 U.  S.  184  [ottls,  646]. 
Application  la  now  Aiade  an  tbe  part  of  the 
defeodanta  In  error  In  each  case  for  a  rehear- 
ing of  tbe  aame  upon  the  question  of  the  la* 
rlralctiiMi  of  this  court  to  review  tbe  decluoo 
of  the  slate  court  In  regard  to  the  exemption 
from  taxation  of  tbe  so-called  new  stock, 
being  stock  that  was  Issued  slnoe  the  adoption 
of  tM  Constitution  of  1870.  Leave  was  given 
both  patties  to  submit  briefs  upon  tbe  question 
of  Jurisdiction,  aa  also  upon  tbe  merits  of  the 
question  sought  to  be  reviewed.  *8ucb[41T 
briefs  have  been  received,  and  we  proceed  to 
decide  the  question. 

Tbe  bank  was  chartered  tn  1856  under  tbe 
name  of  tbe  Cbatlaoot^  8*vlnga  Inatitatlon, 
wbleh  name  was  aubaequently  changed  to  the 
Bank  of  Commeroe.  ana  Its  place  of  buslneaB 
moved  to  Memphis.  In  tbe  charter  was  con- 
tained the  following  dause:  "Said  Institution 
shall  have  a  lien  on  the  stock  tor  debts  due  It 
by  the  stockholder!  before  and  Id  preference 
toother  eredllorti  except  tbe  stale  for  taxes, 
and  shall  pay  to  the  atate  an  annual  tax  of 
)  of  1  per  cent  on  each  share  of  tbe 
capital  stock,  which  shall  be  In  lieu  of  all 
other  taxes."  On  the  day  of  the  adoption  ttf 
tbe  new  Constitution.  Hay  5, 1870,  the  capital 
stock  of  this  Institution  was  $300,000.  Tbe 
8d  section  of  the  charter  contains  this  provi- 
sion: "Tbe  capital  stock  of  said  company 
sbaU  be  dlvldea  Into  abans  of  $00  each,  and 
when  900  ibarea  have  been  aubacrlbed  and  tbe 
sum  of  $1  per  share  paid  therein,  tbe  share- 
holders may  meet  and  elect  five  directors." 
By  g  4  It  Is  provided  that  "it  may  receive  on 
deposit  any  and  all  suma  not  leas  than  $1  per 
week  offered  a*  stock  depodta;  .  .  .  and 
when  Bueb  deports  amount  to  $80  It  may,  at 
the  option  of  tbe  depositor,  become  stou  in 
the  lostltntion.'' 

It  appears  that  on  sundry  di^s  prior  to  June 
1,  18OT,  the  capital  stock  of  tbe  bank  had 
been  regularly  Increased  under  this  provision 
la  its  charter  to  $ttOO,000,  and  on  the  17tb  of 
March,  1890,  and  on  sundry  days  prior  to 
June  1,  1890,  it  was  again  regularly  Increased 
to  $1,000,000.  There  was  no  maximum  capi- 
tal fixed  In  the  charter.  In  1870.  while  the 
capital  stock  of  the  bank  stood  at  $200,000, 
the  new  Constitution  of  the  state  was  adopted, 
which  provided  for  the  taxation  of  all  prop- 
erty, which  provision  would  include  the 
sharea  Issued  rince  1870,  If  tbew  are  not  pro- 
tected by  the  exmption  daoae  In  tbe  charter' 
above  quoted. 

These  suits  were  brought  by  the  defendants 
In  error  against  the  bank  and  the  shareholden 
for  the  purpose  of  recovering  the  amount  of 
taxes  which  bad  been  assessed  for  several 
years  thto  last  past  against  tbe  parties  defend- 
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418]  snt,  the  bank  aod  the  Hhuefaolders.  In 
the  ectloii  it  wai  sought  to  reoorer  either 
egatoslthe  buk  on  It*  caidtftl  Mock  or  agaiiut 
the  shareboldera  by  vlrtae  of  their  ownership 
of  tbe  sharee  of  the  capital  stock.  It  was  Dot 
COD  tended  that  both  were  liable  to  pay  tbe 
tax,  but  that  one  or  tbe  other  should  be  held 
liable.  A  single  stockholder  was  chosen  to 
repreeat  the  stockholders  aeDerallT.  and  he 
was  ooe  of  the  holders  of  watt  may  be  termed 
the  new  sharea— that  fi,  wtaats  Issued  since 
the  adoption  of  the  ConstitDtfon  of  1870.  This 
was  done  under  aa  arrangement  between  the 
parties  so  that  all  the  stockbolden  need  not  be 
made  parties  to  the  action. 

Tbe  answer  of  the  plaintiffs  in-  error,  tbe 
bank  and  the  stockholders,  claimed  a  total  ex- 
emption from  all  taxation,  both  on  the  part  of 
the  bank  and  shareholders  excepting  the  tax 
I»t)Tlded  for  In  the  charter.  Thus  the  claim 
of  the  state  was  that  the  bank  or  all  tbe  share- 
holders were  taxable  under  the  provisions  of 
the  general  tax  laws  of  the  state,  and  It  left  it 
to  tbe  court  to  say  which  were  thus  taxable. 
Bot  tbe  state  also  claimed  that  If  tbeold  shares 
of  stock  were  not  taxable,  tbe  new  shares 
issued  after  1870  were  taxable  as  they  came 
into  existence  after  the  Constitution  prorlded 
for  the  taxation  of  all  property,  and  they  were 
not  subject  to  the  exemption  clause  contained 
in  tlie  charter  of  the  bank.  So  the  Question 
anbmltted  to  the  state  court  wsa.  Which  of 
these  two  classes  shall  be  taxed;  or,  if  the  old 
sliareholden  are  not  to  be  taxed,  can  the  new 
ahareholders  betaxedr  The  supreme  court  of 
the  stale  held  that  all  the  shareholders,  both 
old  and  new,  were  proper  subjects  of  taxatira 
that  the  exemption  clause  in  tbe  charter  did 
not  apply  to  either,  but  it  applied  to  the  capi- 
tis stock  of  the  bank,  and  judgment  was 
therefore  decreed  for  a  recorery  against  all 
tiie  shareholders  of  both  old  and  new  stock 
for  taxes  asseoocd  under  tbe  general  taxation 
laws  of  the  state.  In  the  course  of  the  opin- 
ion delivered  by  one  of  the  learned  judges  of 
the  state  court,  which  was  concurred  in  by 
the  majOTity,  it  was  stated  that  tliere  was  no 
dlflennce  between  therlghtsof  thfldwrehtdd- 
ersof  thecddandtbenew  stock  with  reference 
to  the  right  of  exemption  from  taxation  under 
tbe  charter  clause;  that  if  the  old  shares  were 
419]  exempt  *the  new  shares  wen  also  ex- 
em  pt,and  that  tbe  contract  corered  both  classes 
of  stock  in  tbe  sameway  and  to  the  same  extent, 
but  the  judgment  of  the  court  was  that  neither 
class  of  stockholders  was  exempt  from  taxa- 
tion on  account  of  tbe  shares  of  stock  held  by 
them;  that  the  exemption  clause  applied  en- 
tirely to  tbe  capital  stock,  and  that  hence  the 
aharea  of  stock  were  liable  to  taxation  under 
the  general  laws  of  tbe  state,  and  judgment 
was  ordered  against  all  the  shareholders,  both 
of  tbe  old  and  tbe  new  stock  accordingly. 
Judgment  at  Uie  same  time  went  in  tnor  of 
the  hank  decreeing  its  exemption  from  taxa- 
tion under  thoee  laws  of  the  state. 

The  bank  and  tbe  shareholders  through  Mr. 
Omberg,  their  representative,  sued  out  a  writ 
of  error  from  this  court,  and  the  judgment  of 
the  state  court  was  thereby  brought  here  for 
review.  The  daims  of  tbn  parties  upon  th^ 
writ  of  error  were  on  the  part  of  the  plaiotUb 
In  error  that  the  whole  judgment  fA  the  state 
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court  was  wrong;  that  nelisMr  tbe  sharehold- 
ers of  the  old  nor  of  the  new  stoc^  were  liable 
to  pay  any  amount  of  lazes  other  than  tbe  tax 
provided  f(»  in  the  charter,  and  that  tbe  name 
exemption  apf^led  to  the  bank.  The  defend- 
ants In  error  claimed  that  tbe  whole  Judgment 
of  tbe  state  court  was  right;  that  all  the  share- 
holders were  properly  assessed,  but  that  If  this 
were  not  so  and  the  noldersof  old  shares  were 
exempt  by  reason  of  the  clause  in  the  charter, 
such  clause  did  not  apply  to  the  holders  of  the 
new  shares  of  stock,  and  that  they  were  liable 
in  any  event,  and  that,  therefore,  the  judgment 
as  against  such  new  sbarebolders  wss  rii^ht, 
and  to  that  extent  tbe  judgment  should  be 
affirmed,  even  if  It  should  be  reversed  as  to 
the  holders  of  tbe  old  shares  of  stock.  This 
court  held  that,  as  to  the  holders  vt  the  old 
shares,  the  judgment  was  wrong,  as  the 
exemption  In  the  charter  applied  to  the  hold- 
ers of  tbe  shares  of  stock,  and  not  to  the 
capital  stock  itself.  Concerning  the  further 
question  whether  the  judgment  was  right 
as  against  tbe  holden  of  the  new  shares 
of  stock,  the  court  lield  that  it  would  not- 
review  tlie  decision  of  the  state  court  on 
that  question;  that  as  the  stale  court  bad 
granted  the  exemption  claimed  by  the  holders 
of  the  new  shares  by  virtue  of  the  contnust 
clause  in  the  charter,  this  *court  had  qo[4SO 
jurisdiction  to  review  that  decision,  and,  ttaere- 
fore,  refused  to  do  so.  Tlie  whole  judgment 
against  all  the  stockholders,  both  of  the  new 
as  well  as  of  the  old  shares  of  stock,  was  re- 
versed. In  coming  to  that  conclusion  snd  In 
reversing  the  whole  judgment  we  think  (his 
court  inadvertently  fell  into  error.  Tbe  error 
consisted  In  mistaking  a  certain  statement  In 
a  portion  of  tbe  opinion  of  the  court  below  for 
the  judgment  which  it  actually  rendered.  In- 
stead of  granting  tbe  exemption  the  court  re- 
fused it  entirely,  and  tbe  judgment  which  It 
actually  rendered  was  against  all  the  share- 
holders alike,  both  of  the  old  and  of  the  new 
shares,  hut  in  the  opinion  tbe  court  stated  that 
no  difference  existed  between  the  holders  of 
tbe  old  as  (»>mpared  with  those  of  the  ne« 
shares  of  stock,  and  tliat  the  holders  of  the 
new  shares  were  entiUed  to  the  exemption 
from  tbe  tax  to  the  same  extent  that  the  hold- 
ers of  the  old  shares  were,  but,  as  tbe  court 
determined,  neither  the  old  nor  the  new  share- 
holders were  entitled  to  such  exemption. 

Tbe  malnial  matter  in  the  case  was  the 
judgment,  and  the  judgment  was  against  all 
the  sbareboIdeTs,  so  when  that  judgment 
was  brought  before  this  court  by  writ  of 
error  on  ihe  part  of  tbe  shareholdera,  the 
question  for  this  court  was  to  determine 
whether  or  not  there  was  error  in  that  judg- 
ment. In  the  determination  of  that  question 
no  effect  can  be  given  the  opinion  of  tbe  state 
court  in  fawr  oftbe  plaintiffs  In  error  upon 
one  ground,  so  long  as  it  Is  rendered  entirely 
immaterial  by  the  judgment  of  that  court 
againtt  the  pialntifTB  In  error  upon  another 
ground.  It  is  our  duty  to  look  at  tbe  whole 
judgment  as  it  comes  before  us,  and  if  any 
portion  of  It  be  correct  and  is  so  stated  as  to 
be  eepsrable  from  and  Independent  of  the 
other  portion  which  we  Und  to  be  erroneous, 
it  is  our  duty  to  affirm  that  portion  In  which 
we  find  no  error  and  reverse  that  portion 
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which  we  decide  to  be  wrong.  Thmfore  we 
think  It  te  oar  duty  to  eumlae  the  qnetUoo 
whether  the  judgment  brought  here  for  re- 
view la  Dot  right  as  ogslmt  the  holders  of  the 
new  sbareB  oa  the  ground  that  they  were  not 
Included  in  the  charter  clanae  proTldlog  for 
ez«>tnptIon  from  taxation,  because  Ifaeir  stock 
421]  was  issued  since  the  Constitution  *of 
1870  was  adopted.  Even  if  the  opinions  of  the 
state  court  were  a  part  of  the  record,  Is 
claimed  counsel  for  the  plaintiffs  In  error,  no 
different  result  would  follow  on  that  account 
Being  a  part  of  the  record  merely  gives  the 
court  a  right  to  look  Into  these  opinioni  for 
the  purpose  of  dltcoverlog  the  ground  upon 
which  toe  Judgment  of  tbe  court  actually  pro- 
ceeded. Looking  at  them  we  find,  as  reasons 
for  the  judgmmt  of  tbe  sute  ooon  against  all 
the  aharehmders,  that  tbe  enmptfoo  clanM  of 
Uie  charter  applied  to  the  capital  stock  of  the 
bank,  and  not  to  the  shareholders  in  any  CTent. 
Looking  further  into  the  opinion  we  And  the 
Btlileil  statement  that  If  the  exemption  clause 
had  applied  to  the  holders  of  the  old  shares  it 
would  equally  have  applied  to  tbe  holders  of 
the  new.  as  they  were  DOth  situated  alike,  uid 
If  ono  class  were  entitled  to  exemption  the 
other  was  also.  That  opinion  upon  the  latter 
subject  is  an  abstract  one,  upon  which  no 

Judgment  was  entered,  because  the  slate  court 
lelu  that  neither  class  was  entitled  to  exemp- 
tion and  directed  Judgment  against  them  all. 
Under  these  circumstances  it  seems  plain  to 
us  that  In  refusing  to  look  into  tiM  question 
wliellier  the  Judgment,  so  far  as  it  affected  the 
holders  of  the  new  shares  only,  was  right  or 
wrong,  we  failed  to  exercise  our  appropriate 
jurisdiction,  and  It  Is  our  duty,  upon  the  ques- 
UOD  being  now  brought  to  our  attention,  to 
retrace  our  steps  and  examine  the  question 
and  determine  for  ourselTea  whether  that  por- 
tion of  the  jodgment  of  the  state  court  enforc- 
ing taxation  of  the  holders  of  the  new  shares 
of  stock  ought  not  to  be  upheld,  although  for 
a  different  reason  than  that  which  controlled 
tbe  action  of  that  court. 

The  case  of  Murdoek  r.  MemjAii,  87  U.  B. 
80  Wall.  S90  [28:  489],  and  oUier  similar  cases 
are  not  in  point.  Tbe  purpose  of  examining 
to  see  whether  there  Is  not  some  question  other 
than  a  Federal  one,  decided  In  the  case,  is  to 
nutain  thereon  the  Judgment  under  review. 
In  this  case  the  plaintiffs  In  error  are  not  seek- 
ing a  question  of  local  law  upon  which  to 
sustain  the  judgment  agnlnst  them.  If  we 
find  the  Federal  questions  properlv  decided  as 
to  one  class  of  persons  affected  by  the  Judgment 
we  must  sustain  that  part  of  It,  although  we 
422]come  *to  that  conclusion  for  a  different 
reason  from  tbat  expressed  by  the  state  court, 
and  one  which  upon  that  point  Is  In  conflict 
with  its  opinion  but  not  with  its  judgment. 
So  in  tbe  case  suggested  by  counsel,  of  sepa- 
rate ftctiont  against  the  stockholders  and  the 
bank,  and  a  diecMoo  hj  the  state  court  that 
the  holders  of  tbe  new  shares  were  exempt 
under  the  contract  clause.  Of  course,  no 
decision  of  that  kind  could  be  reviewed  here 
because  the  clidm  was  allowed  by  the  state 
court,  and  judgment  went  in  his  laTor.  To 
make  it  narallel  with  this,  the  oouit  should 
have  hela  the  bolder  of  the  new  siiares  liable 
and  entered  judgment  agafaist  him,  while 
168  U.S. 
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stating  In  ita  opinion  that  if  the  holders  of  old 
abarea  had  beni  exempt  he  would  have  been 
also  exempt,  Imt  as  they  were  not,  neither  was 
he.  Upon  his  writ  of  error  to  this  court  we 
could  say  tbat  the  Judgment  was  right,  becaoee 
althoui^  the  holders  of  the  old  shares  were 
exempt,  yet  the  holders  of  the  new  shares  did 
not  stand  in  the  same  poaitlon.  and  they  were 
not  exempt.  The  Judgment  would  be  upheld 
although  for  a  dlflermt  reason. 

We  come  then  to  the  merits  of  the  subjecv. 
In  detOTmlning  the  question  whether  tbe  state 
court  was  right  in  adjudging  tbe  holders  of 
the  new  shares  of  stock  liable  to  assessment 
by  reason  of  their  ownerriilp  of  that  stock 
(no  matter  for  what  reason  such  determination 
waa  reached),  it  la  ne(»aaary  to  see  what  the 
prorWou  of  tbe  charter  were  in  rdatlat  to 
this  IncreuB  of  capital  stock.  We  see  by  the 
8d  section ,  above  quoted,  that  no  limitation  waa 
therein  prescribed  of  the  amount  of  capital 
stock  of  the  bank;  and  the  provision  for  the 
Increase  of  the  capital  stock,  aa  mentioned  in 
§  4  of  tbe  charter,  makes  the  deporitor  tbe 
peraon  who  Is  to  decide  whether  the  stock 
shall  he  Increased  or  not,  for  by  tbat  section 
the  deporitor  when  depcMdtIng  bis  moneys  as 
a  stock  depositor  in  the  bank  oas  himself  the 
option  when  the  deposit  amounts  to  $60  or 
more  to  call  for  and  to  have  scrip  for  stock 
Issued  to  him  therefor.  By  this  provision  it 
cannot  be  claimed  that  the  state  entered  into 
such  a  contract  with  future  depositors  who 
might  choose  to  demand  stock  for  their  depos- 
its, that  the  provision  relating  thereto  could  not 
be  changed  by  "the  legislature.  It  was  [423 
a  provUloD  In  relation  to  one  of  the  general 
powers  of  tbe  corporation  to  issue  stock  which 
might  be  changed  from  time  to  time  as  the 
IqctBleiiira  In  it*  discretion  ml^t  think  proper 
so  long  an  no  veated  right  of  property  accru- 
ing prior  to  the  legislative  amendment  waa 
unfavoraUyaffected  thereby.  We  think  then 
waa  so  vested  right  on  the  part  of  the  future 
depositor  to  make  a  stock  deposit,  and  clulm 
the  Issuing  of  a  similar  amount  of  stock  to 
him.  which  a  logislattire  could  not  cut  off. 
If  befm  making  any  aueh  depoall  the  legisla- 
ture altered  that  provision  in  tbe  charter  and 
prohibited  any  such  kind  of  deposit  there- 
after, we  think  it  clear  that  no  vested  right 
of  a  future  depositor  waa  thereby  Interfered 
with.  We  have  held  that  the  clause  In  the 
charter  of  this  bank  providing  for  taxation 
amounted  to  a  contract  that  the  sharee  of 
stock  in  the  hands  of  the  shareholders  should 
be  exempt  from  further  tuatioo  than  that 
which  is  provided  in  the  charter.  Is  the  lan- 
guage in  the  charter  to  be  extended  to  the 
shares  of  stock  issued  subsequently  to  the 
adoption  of  the  Constitution  of  lt)70?  In 
other  words,  dues  the  contract  obligation 
attach  to  and  form  a  part  of  the  stock  so  usued 
to  the  same  extent  as  if  the  stock  had  been 
issued  prior  to  1870t  We  are  Inclined  to  think 
not.  Full  effect  can  be  given  to  tbe  charter 
by  cooflnlog  It  to  the  shares  of  stock  tliat 
might  be  Issued  under  Its  provisions  so  long 
as  tbe  Constitution  of  the  state  was  not  altered 
or  a  provision  thereof  adopted  providing  for 
the  taxation  of  such  property.  Applying  the 
rule  which  is  always  utplied  hj  thu  court  In 
•nch  cases,  that  the  claim  for  exemption  must 
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rest  upoQ  language  In  regard  to  which  there 
can  be  no  doubt  aa  to  Ite  meaning,  and  that 
the  exemption  must  be  graoted  in  tcrnu  too 

JtlalD  to  be  ntstakeD.  the  claim  fl>r  exemption 
or  this  subsequeotly  iasaed  atock  cannot  be 
matntatned.  Tbia  rule  for  the  coostructlon  of 
exemption  from  taxation  clanses  In  acta  of  tbe 
leKlslature  la  referred  to  the  oploion  in  tbe 
Pheenix  F.  db  M.  Ina.  Oo.  t.  Tenneuee,  one  of 
these  cases,  and  decided  at  tbe  same  time. 
161  U.  8.  174  [40: 600]. 

It  b  true  there  la  an  unlimited  right  to  in- 
crease the  capital  stock  of  this  bank  under  tbe 
424irourtb  clause  In  question,  but*it  must  be 
done  in  a  certain  way.  The  bank  has  no  rieht 
separate  and  apart  from  the  depositor  toln- 
creaaelta  siock,«nd  tbe  depositor's  ri&bt  Is  based 
upon  bis  depoelting  th«  money  in  the  bank  as 
a  atock  depositor  and  callinc  for  an  isane  of 
atock  when  it  amounts  to  $S0  or  over,  for  the 
amount  of  such  deposit.  We  think  that  the 
legislature  might  prohibit  tbe  further  issue  of 
capital  slock  in  this  corporation  under  this  sec- 
tion. By  the  enactment  of  the  charter  there 
was  no  contract  therein  to  forever  continue 
thla  power  to  deposit  and  make  such  deposita 
a  claim  for  stock  therefor.  There  is  no  such 
language  In  terms,  and  none  shoald  lie  implied. 
It  amoaoted  to  nothing  more  than  aleglslative 
license,  which  might  be  availed  of  by  any  dfr 
poaltor,  but  which  the  legislature  mtgliit  at 
any  time  reToke  by  thereafter  prohibiting  the 
issuing  of  atock  in  retarn  for  deposits.  If  the 
legislature  ooold  thoa  abaolulely  prohlUt  the 
further  liiulng  of  stock,  could  ft  not  also  pro- 
vide that  no  stock  should  be  thereafter  Issued 
unless  subject  to  taxation  as  other  property  la 
the  state?  We  see  no  reason  to  doubt  toe  legis- 
lative capacity  in  that  respect.  Of  courae,  tbe 
adoption  of  a  constitutional  provision  of  the 
iame  natun  would  be  subject  to  the  aame  rule. 
We  do  sot  see  that  by  the  adoption  of  tbe  Con- 
stitution of  Tennessee  In  1870,  which  provided 
for  the  taxation  nf  all  property,  any  contract 
obligation  was  impaired  so  far  as  regards  the 
rights  of  the  bank  or  the  owners  of  tbe  shares 
of  atock  Issued  subsequent  to  the  adoption  of 
tbe  Constitution.  The  Constitution  impaired 
no  obligation  of  an  existing  contract.  It  pre- 
vented thesubsequentmaklngof one,  Node- 
posltor  f!ould  claim  a  contract  or  any  vested 
right  to  make  a  deposit  under  the  provision  of 

? 4of  the  act,  and  then  claim  an  exemption 
rom  taxation  of  such  atock  where  tbe  deposit 
was  made  and  tbe  stock  Issued  after  the  adop- 
tion of  tbe  Constitution  of  1870. 

In  PmrtaU  t.  OTtat  NorVum  R.  <h.  161  U. 
a  646  [40:  888],  we  held  that  a  clause  in  a 
charter  of  a  railroad  corporation  granting  it  cer- 
tain powers  to  consolidate  with  or  become  tbe 
owner  of  other  railroads  was  not  such  a  vested 
425]  right  that  It  *could  not  be  rendered  in- 
operative by  a  subsequent  statute  passed  before 
the  company  had  availed  Itself  of  this  power 

S anted  it  by  a  former  statute.  We  held  that 
e  power  ao  conferred,  so  long  as  it  waa  uo< 
executed,  was  within  the  control  of  the  legis- 
lature and  might  be  treated  as  a  license,  and 
be  revoked  by  the  legislature  If  it  ao  chose. 
Much  of  the  reasoning  of  that  case  Is  applicable 
here.  We  think  tbe  power  of  tbe  legislature 
to  alter  tbe  terms  upon  which  atock  might  be 
SU 


subscribed  is  more  clear  than  was  Its  power  In 
tlie  case  of  Pearsall.  supra.  We  assume  In 
this  case  tbe  legislative  power  to  grant  an  an- 
llmlied  right  to  increase  thecapilal  stock  of 
the  bank.  That  Ii  a  question  of  the  power  of 
tbe  legislature  of  the  state,  and  the  decision  of 
the  state  court  in  regard  to  the  power  of  the 
legislature  In  such  a  case  la  one  which  we  fol- 
low. Admitting  the  right  to  grant  such  power, 
it  does  not  follow  that  U  may  not  be  taken 
away  fcnr  a  aubseqaent  tegialature,  and  It  when 
the  stock  la  Isaued  there  to  a  provision  In  foreo 
in  the  Btate  for  the  taxation  of  all  property,  we 
do  not  think  the  clause  providing  for  the  ex* 
em  ptlon  of  the  stock  applies  to  such  stock  thua 
Isaued. 

It  is  urged  that  this  right  to  iaane  atock  ia  ex* 
change  for  deposita  Is  a  valuable  fraachiAe  of 
the  bank  given  to  it  by  this  charter,  accepted 
by  It  and  held  as  a  con  tract  secure  from  any  as- 
sault by  state  legislation.  We  do  not  think 
that  It  is  thus  secured,  because  we  are  of  .opin- 
ion that  it  ia  not  of  that  contractual  nature 
which  the  Federal  Constitution  prevents  any 
Impairment  of  by  state  legislation.  As  has 
been  aeeo  by  reference  to  the  above  case  of 
Ptanall  v.  Oraat  KoHkem  R.  Co.  all  pro- 
visions In  a  charter  granting  righta  at  pow- 
ers to  a  corporation  do  not  partake  of  the  na- 
ture of  a  contract,  which  cannot  for  that  reason 
be  in  any  respect  altered  or  the  power  recalled 
by  subsequent  legislation.  Where  no  act  is 
done  under  the  provision  and  no  vested  right 
Is  acquired  prior  to  the  time  when  it  waa  re- 
pealed, the  provision  may  be  validly  recalled, 
without  thereby  impairing  tbe  obligation  of  a 
contract.  Tbe  power  to  issue  stock  la  return 
for  deposits  Is  of  that  kind  which  we  think  is 
subject  to  legislative  |>ower  of  repeal  or  of 
regulation  ao  toog  as  the  action  of  *the  [420 
legislature  Interferes  with  no  righta  which  have 
tMcome  vested  before  tbe  passage  of  the  act. 
Many  cases  bearing  upon  thla  subject  are  to  be 
found  dted  In  the  argumenta  of  counsel  and  la 
tbe  opinion  of  this  court  in  the  V^raali  Cam, 
and  It  is  unnecessat?  for  us  to  further  elaborata 
tbequefitioo.  Having  the  power  to  repeal  alto- 
gether the  grant  to  Issue  stock  upon  tbe  making 
of  stock  deposita,  as  above  staled,  we  tblak 
tbe  power  to  permit  It  to  be  issued  subject  to 
taxation  would  be  within  the  power  of  the 
legialalure.  This  Is  in  aubatance  tbe  effect  of 
the  Constitution  of  1870  providing  for  tbe  taxa- 
tion of  all  property.  The  clause  of  exemption 
no  longer  appliea  to  aharea  of  atock  thereafter 
iasued. 

We  think,  therefore,  the  judgment  of  tbe 
supreme  court  of  Tennessee  adjudging  a  re- 
covery agalnat  the  shareholders  of  tbe  new 
stock  issued  since  1670  was,  to  that  extent,  cor- 
rect, and  our  former  decision,  which  reveraed 
tbe  whole  Judgment  of  tbe  state  court  aa 
against  the  shareholders,  must  be  amended. 

The  mandate  will  be  recalled;  mmuiAoftht 
judgment  of  the  stats  eourt  om  pavUU  a  recottry 
againMt  Ifu  holders  of  tfu  old  tharea  of  utoek  in 
the  bank  i$  retei  sed;  tho  judgment  to  far  at  it 
permitM  a  reeoterji  for  taxea  aate»»ed  agaxntt  ths 
Ttoldtrt  ef  the  new  tharet  in  the  bank  is  affirmed, 
and  the  cases  remanded  to  the  state  court  for 
further  proceedings  not  Inconsistent  with  thia 
opinion,  and  it  la  ao  ordered. 
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ANDREW  H.  OAY. 

(BMa  OL  Baportar^  aO.  40r-4M.) 

Sugar  bounty  act — knowledge  of  invaUdity— 
claim  under—d^  ef      United  StaUi. 

L  Ttietugir bounty  act  of  OoogroM  oflfarohi, 

IKKS,  eppropiiatloK  money  to  pay  bountlea  to 
penoQg  who  had  beeo  prereoted  by  the  repeal  of 
the  act  of  WO  from  obtalnlos  bouoQea  for  the 
iKOduotlon  of  raimr  bafon  the  aet  was  repealed, 
or  for  amrar  maonfaotored  durliw  the  year  end- 
loff  Jane  80, 1606,  aner  flilnff  notloe  or  application 
for  Uoeiue  and  bond  under  the  aot  of  1800,— la  not 
anoonatttuttonal,  even  if  the  aot  of  1880  sboold  be 
bold  unconaUtatlooal. 

t.  Knowledmof  tbefnTaUdtty  of  an  aot  of  Con* 
rresa  will  not  be  Imputed,  In  admooe  of  any  au- 
thorttatlTe  deolatatlon  to  that  effect,  to  thoM 
who  are  aotlnv  under  Ita  proTlsloas,  so  as  to  pre- 
olode  them  from  taATlnv  eqoltleB  baaed  on  tbelr 
reliance  upon  the  aot. 

A  A  moral  and  honorable  claim  upon  the  public 
treaaury,  whioh  Oongrcta  had  the  oooBtltuiiooal 
tight  to  recognise  and  pay.  aroee  in  faror  or  per- 
•ona  who  proceeded  to  manufooture  sugar  or 
make  preparattooa  therefor  In  reltanoe  upon  the 
aot  of  CoDgren  of  1880  providing  bountlea  for 
such  maoaf ftcture,  even  it*  they  may  bare  been 
engaged  in  Hie  buslneaa  before  that  aot  was 
passed. 

4.  The  "debts**  of  the  Dnlted  States  which  Oon- 
grcta baa  power  to  pay  ander  U.  8.  Ooost.  art.  1, 
1 8.  Include  those  debts  or  claims  which  rest  upon 
a  merely  equltableor  honorary  obligation,  which 
would  not  be  recoverable  In  a  court  ol  law  if  ex- 
latlng  agiUnst  an  Individual,  but  which  would  be 
WiMH"f  upon  bis  ooosolenoe  or  honor. 

[Noa.  870,  869.] 

Argiud  AprU,  *t,  US,  $4,  me,  Jketded  May 

tS.  1896. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
BiRtea  for  the  Eastern  Diatrict  of  Louiaiaaa 
to  review  judgments  of  that  court  In  favor  of 
tlie  Realty  Compaoj  and  Andrew  H.  Gay, 
l>laiDtiffB  in  above-eotltled  actions,  for  moneys 
claimed  by  plalotifis  \(y  reason  of  the  legisla- 
tion of  CoDgieai  In  re^ird  to  sugar  bounties. 
Affirmed. 
The  facts  are  alated  in  the  optnion. 
jr«Mr*.  Edward  B.  Whitnaj,  AaslsUot 
Attorney  Qeneral.  Holmes  Conrad.  Solic- 
itor Oeneral.  and  J.  E.  Dodge,  Assistant  Attor- 
ney General,  for  plaiatifl  in  error. 

MeM»n.  Charles  F.  Handeraon.  Joaeph 
B.  Choate.  Thoaaaa  J.  Semmsa*  Edteard 
Bam,  and  Jamm  D.  BUl  for  defendants  Id 
«ror. 

Hr.  Justice  Pnekliaat  delivered  the  opinion 
«f  the  court: 

These  are  writs  of  error  to  the  circuit  court 
of  the  United  States  for  the  eastern  district  of 
Louisiana.  The  actions  were  brought  in  that 
court  under  tbe  3d  section  of  the  act  approved 
March  8,  1887  (84  Stat,  at  L.  005.  cha^  M9), 
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commonly  known  as  the  Tucker  act.  Both  ao- 
tlona  were  brought  to'obtain  payment  of  [428 
moneys  by  reason  of  the  legislation  of  Con- 
gress in  regard  to  sugar  bounties.  The  court 
below  in  each  case  gave  Judgment  for  tiie 
plaintiffs  therein,  and  the  government  by  writ 
of  error  brings  the  cases  here  for  review. 

The  legislation  out  of  which  the  question 
arises  la  as  follows:  By  the  act  approved 
October  1,  1890,  known  as  the  tariff  act  of 
1880  (20  Stat,  at  L.  607.  chap.  1844),  which 
act  Is  entitled  "An  Act  to  Reduoe  the  Revenue 
and  Equalize  Duties  on  Imports,  and  for 
Other  Purposes,"  Congress  legislated  upon  the 
Kubject  of  the  tariff,  and  in  that  act  Yi  381, 
383,  288.  and  235,  "8ehadv3»  B,  8u^'  (on 
page  683),  read  as  follows: 

"281.  That  on  and  after  July  1.  1891,  and 
until  July  Ist,  nineteen  hundred  and  five, 
there  shall  be  paid,  from  any  moneys  in  the 
Treasury  not  otherwise  appropriated,  undeir 
the  provisions  of  U.  8.  Rev.  SUt.  §  8689.  to 
the  producer  of  sugar,  trating  not  lees  than  90 
degrees  by  the  polariscope,  from  beets,  sor- 

thum,  or  sugar  cane  grown  within  the  United 
tales,  or  from  maple  sap  produced  within  the 
United  States,  a  bounty  of  3  cents  per  pound; 
and  upon  such  sugar  testing  less  tnan  00  de- 
grees by  the  polariscope,  and  not  less  than  80 
degrees,  a  bounty  of  1}  cents  per  pound,  under 
such  rules  and  regulations  as  the  Commis* 
sioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  shul  pre- 
scribe. 

"383.  The  prodocer  of  said  lugar  to  be 
entitled  to  safd  bounty  shall  have  first  filed 
prior  to  Julv  first  of  each  year  With  tbe  Com* 
missioner  of  Internal  Revenue  a  notice  of  the 
place  of  production,  with  a  general  description 
of  the  machinery  and  methods  to  l>e  employed 
by  him,  with  an  estimate  of  the  amount  of 
sugar  proposed  to  Iw  produced  in  the  current 
or  next  ensuing  year,  Indudlng  the  number 
of  maple  trees  to  be  tapped,  anil  an  appliance 
for  a  Ueense  to  so  produce,  to  accompanied 
by  a  bond  in  a  penalty,  and  with  sureiies  to 
he  approved  by  the  Commissioner  of  Intern^ 
Revenue,  conditioned  that  he  will  faithfully 
observe  all  rules  and  regulations  that  shall  be 
prescribed  for  mob  manufaotnre  and  produc- 
tion of  sugar. 

"388.  Tbe  Commissioner  of  Internal  Revenae, 
upon  "receiving  the  application  and  bond[4:29 
hereinbefore  provldea  for,  shall  issue  to  tlie 
applicant  a  license  to  produce  sugar  from  sor- 
ghum, beets,  or  sugar  cane  grown  within  the 
United  States,  or  from  maple  sap  produced 
within  the  United  States  at  the  place  and  time 
with  the  machinery  and  by  tbe  methods  de- 
scribed in  tbe  application;  but  said  license 
shall  not  extend  beyond  one  year  from  the 
date  thereof. 

"28S.  And  for  the  payment  of  these  boun- 
ties the  Secretary  of  tbe  Treasury  is  author- 
ized to  draw  warrants  on  the  Treasurer  of  the 
United  States  for  such  sums  as  shall  be  neces- 
sary, which  sums  shall  be  certified  to  him  by 
tbe  Commissioner  of  Internal  Revenue,  by 
whom  the  bounties  shall  be  disbursed,  and  no 
bounty  shall  bo  allowed  or  paid  to  any  person 
licensed  as  aforesaid  In  any  one  year  upon  any 
quantity  of  sugar  less  than  five  hundred 
pounds." 

SIS 
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In  1894  CongrMs*paned  another  act  In  re- 
lation to  the  tariff,  which  act  waa  recefred  hj 
tiu  President  on  the  10th  of  August,  and  be^ 
came  a  law  on  the  38th  of  Auguit,  1804,  with- 
out bis  approraL  Sudi  act  Is  entitled  "An 
Act  to  Reauce  Taxation,  to  Provide  Revenue 
for  Oxe  Government,  and  for  Other  Purposes." 
(36  Stat,  at  L.  600.  chap.  84a)  Paragraph 
162,  "Seh0iul»  E,  dugar,"  p.  631,  reads  as 
follows: 

"Schedule E.— Sugar,  189.  Thatsomucfa 
of  the  act  entitled  'An  Act  to  Reduce  Reve- 
nue, Equalize  Duties,  and  for  Other  Pur- 
poses,' approve  October  first,  eighteen  hun- 
dred and  ninety,  as  provides  for  and  authorizes 
the  issue  of  licenses  to  produce  sugar,  and  for 
the  payment  of  a  bounty  to  the  producers  of 
•ngar  from  beets,  sorjibum,  or  sugar  cane 
grown  In  the  United  States,  or  from  maple 
aap  prodnoed  within  the  United  States,  be,  and 
the  same  la  berel^,  repealed,  and  hereafter  it 
■lull  be  unlawful  to  issue  any  license  to  pro- 
duce sugar  or  to  pay  any  bounty  for  the  pro- 
dnction  of  sugar  of  any  kind  under  the  said 
act." 

By  another  act  of  Congress,  approred  March 
1^  1809,  entitled  "An  Act  MaUng  Appropria- 
tions for  Sundry  Civil  Espenses  of  the  Oov- 
emment  for  the  Fiscal  Tear  Eodloe  June  80, 
1896,  and  for  Other  Purposes"  (38  Stat,  at  L. 
010.  088,  chap.  180),  Congress  enacted  as 
follows: 

430]  *"Bountyonsarar:  That  there duH  be 
paid  by  Uie  Secretary  of  the  Treasury  to  those 
TOoducers  and  manufacturers  of  sugar  In  the 
United  States  from  maple  sap,  beets,  sorghum, 
or  sugar  cane  grown  or  produced  wttmn  the 
Ualted  States  who  complied  with  the  provi- 
sions of  ^e  bounty  law  as  contained  In  sched  ule 
E  of  the  tariff  act  of  October  first,  eighteen 
huodred  and  ninety,  a  bounty  of  3  cents  a 
pound  on  all  sugars  tesUng  not  less  than  00 
decrees  1^  the  polarlscope,  and  If  cents  per 
pound  on  all  eunrs  testing  less  than  00  and 
not  less  than  80  decrees  i)y  the  polariscope. 
manufactured  and  produced  by  them  previous 
to  the  twentr-elghth  day  of  August,  eighteen 
hundred  and  ninety-four,  and  upon  which  no 
bounty  has  previously  been  (Hdd;  and  for  this 
purpoee  the  sum  of  $888,1^.08  Is  berehy  ap- 
propriated, or  so  much  thereof  as  may  be 
seoessaiy. 

"That  there  shall  be  p^d  to  those  producers 
who  complied  with  the  provisions  of  ue  bounty 
law  as  contained  in  Schedule  E  of  the  tariff 
act  of  October  first,  eighteen  hundred  and 
ninety,  by  filing  the  notice  application  for 
license,  and  bond  therein  required,  prior  to 
Jnly  first,  eighteen  hundred  and  nicety-four, 
ud  who  would  have  been  entitled  to  receive 
a  license  as  provided  for  in  said  act,  a  bounty 
of  ^  of  a  cent  per  pound  on  the  sugars  actu- 
ally manufactured  and  produced  in  the  United 
States  testing  not  less  than  80  degrees  by  the 
polariscope,  from  beete,  sorghum,  or  sugar 
caae  grown  or  produced  within  the  United 
States  during  that  part  of  the  fiscal  year  end- 
ing June  toirtieth,  eighteen  bnodred  and 
ninety-five,  comprised  in  the  period  com- 
mencing August  twenty-eighth,  eighteen  hun- 
dred and  ninety-four,  and  ending  June 
thirtieth,  eighteen  hundred  aud  ninety-five, 
both  days  itwlusiTe;  And  for  this  purpose  the 
S16  ^ 
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sum  of  $5,000,000,  or  so  much  thereof  as  may 
be  necessaiy,  is  hereby  appropriated;  provided 
that  no  boun^  shall  be  paid  to  any  person 
engaged  In  rafinlng  sugars  which  have  been 
imported  Into  the  united  States  or  produced 
in  the  United  Stales,  upon  which  tiie  bounty 
herein  provided  has  already  been  paid  or  ap- 
plied for. 

*"Tbe  bounty  herein  aothortzed  to  be[431 
paid  shall  be  paid  upon  the  presentation  of  such 
proofs  of  manufacture  and  production  as 
shall  be  required  in  each  case  by  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  and  under 
such  rules  ana  refutations  as  shall  be  pre- 
scribed by  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury. 

"And  for  the  CAyment  of  such  bounty  the 
Secretary  uf  the  Treasury  Is  authorized  to  draw 
warrants  on  the  Treasury  of  the  United  States 
for  sums  as  shall  be  necessary,  which  sums 
shall  be  certified  to  him  by  the  Commissioner 
of  Internal  Revenue,  by  whom  the  bounty  shall 
be  disbursed,  and  no  bounty  shall  be  allowed  or 
paid  to  anv  person  as  uoresaid  upon  any 
quantity  oi  sugar  lees  than  five  buodred 
pounds." 

Under  the  providons  of  the  appropriation 
made  in  the  last  above  named  act  of  Congress, 
the  defeodant  In  error  in  each  of  the  above 
cases  sues  for  the  moaey  claimed  br  (t  and  him 
for  the  manufacture  of  nusrar  under  tbe  clr- 
cumsiaoces  slated  la  ibe  petition  In  each  case. 
They  are  test  cases.  The  Realty  Company  is 
one  of  a  class  coming  under  the  terms  of  the 
appropriation  to  those  who  bad  manufactured 
a  certain  class  of  sugar  previous  to  the  28ih 
day  of  August,  1804.  and  upon  which  no 
bounty  had  previously  been  paid.  The  allega- 
tion In  tbe  peUtion  of  Ihe  company  showed  that 
it  had  between  tbe  1st  day  of  Jufy.  and 
the  80th  day  of  June,  1884,  underUie  pmvisioDs 
of  the  act  of  1800,  produced  and  manufactured 
at  tbe  places  stated  ibe  amount  of  sugar  men- 
tioned in  tbe  petition,  and  (hat  it  was  enlitk-d 
to  receive  from  the  defendant  the  bounty 
thereon  mentioned  in  the  act.  which  it  was  al- 
leged amounted  to  tbe  sum  of  $5,576.07.  Tue 
repeal  of  the  bounty  clause  In  the  act  of  1800 
by  the  act  which  took  effect  on  the  38th  of 
August,  1804,  and  which  prohibited  tbe  pay- 
ment of  bounties  thereafter,  prevented  the  com- 
pany from  obtaining  the  money  on  the  warrant 
which  had  been  Issued  to  it  prior  to  that  date. 
There  were  comparatively  few  persons  coming 
under  the  class  in  which  the  company  stood, 
and  the  appropriation  made  for  toe  payment 
of  that  class  was  a  little  less  than  $35t),000. 

•The  plaintiff  in  the  other  suit,  Hr.  [43:2 
Oay,  is  one  of  a  class  coming  under  the  second 
portion  of  tbe  act  of  1895.be  being  amonc  those 
who  complied  with  the  provisions  of  the  bounty 
act  as  contained  in  schedule  B  of  the  act  of 
October  1,  1800,  by  duly  filing  notice  of  appli- 
cation for  license  and  bond  as  therein  requited, 
and  who  would  have  been  entitled  to  receive  a 
.license  as  provided  for  in  said  act,  and  a 
bounty  of  of  a  cent  per  pound  on  (he  sugars 
aciuaily  manufactured  by  ^^iiiacco^'dSIo  tbe 
provisions  of  such  set  during  that  part  of  tbe 
fiscal  year  ending  June  80, 18S5,  comprised  in 
the  pniod  emnmraelng  August  38, 1094,  and 
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UKHDff  June  80,  1690,  both  dates  iDdastTe. 
Tbe  tmouDt  of  bounty  claimed  br  Mr.  Gay  U 
between  $8,000  and  |9.000,  and  tbe  persons 
forming  Ibis  class  are  qnf te  nomeroos.  and  tbe 
appropriation  for  tliem  amounted  to  ihesam  of 
$6,000,000.  or  so  mucb  tbereof  as  m^bt  be 
Decenary  to  make  tbe  fM^menta  prorkwd  tot 
In  tbeut 

Counsel  for  tbe  government  admit  tbat  tbe 
I^afntiff  tn  eacb  case  has  oomplled  witb  all  the 
terms  and  conditions  of  the  act  in  .order  to  en- 
title escb  to  recover  tbe  mooeya  demanded  in 
these  suits  nnder  tbe  act  of  1885,  provided  tbat 
act  is  constitutional  and  valid.  If  It  be,  tbe 
jndsment  In  eacb  case  must  be  atBnned. 

Tbe  proper  dlsbuniDg  officer  of  the  treasnzy 
lefused  to  pay  tbe  wamnta  drawn  upon  tbe 
Treasury  in  tbeae  cases  upon  tbe  sole  gronod 
tbat  Ibe  act  is  uncoDstltutiooal.  He  baa  been 
fortified  in  bis  opinion  and  action  by  tbe  views 
eiprened  in  the  court  of  appeals  of  tbe  Dis- 
trict of  ColumbiB  in  tbe  case  of  UniM  State*, 
Mila  Planting  A  Mify-  Co.  v.  Carlide,  6  Ak». 
D.  C.  188.  Tbat  company,  wbtcb  was  a 
Louistsoa  corporation  engaged  In  tbe  sugar 
business,  claimed  tbat  the  repealing  portion  of 
tbe  act  of  August  28,  1694,  was  not  effective 
so  as  to  cot  off  tbe  rights  of  persons  who  bad, 
prior  to  its  passage,  procured  licenses  for  tbe 
flscal  year  beginning  July  1,  18M,  and  had  ex- 
pended money  thereunder.  Tbe  company 
tberefore  amilied  to  the  supreme  court  of  tbe 
District  of  Columbia  for  a  writ  of  mandamua 
Msaiost  tbe  Secretary  of  tbe  Treasury  and  tbe 
433]  Commissioner  *of  Internal  Revenue  to 
compel  action  on  their  part  under  tbe  act  of 
180(1.  The  application  was  resisted  by  the  gov- 
ernment upon  several  grounds,  among  others, 
tbat  tbe  bounty  legislation  of  1890  was  uocon- 
Btitutlonil.  Tbe  motion  was  denied  upon  all 
tbe  grounds  set  np  by  tbe  goveinment,  includ- 
ing tbat  of  unconstitutionality.  Mr.  Justice 
Shepard  delivered  the  opinion  of  tbe  court  and 
Mr.  Justice  Morris  concurred  with  bim  upon 
all  points.  Mr.  Chief  Justice  Alvey  expreraed 
no  opinion  upon  tbe  constitutional  question 
because  the  condoslra  that  Congress  bad 
power  to  repeal  tbe  provision  givlag  the  bounty 
for  sugar  rendered  it  unnecessary  to  pass  upon 
tbe  constitutionally  of  the  original  bounty 
clause. 

It  was  by  reason  of  this  opinion  upon  tbe 
TClidily  of  the  bounty  l^slatton  of  1800  tbat 
Ibe  Comptroller  of  the  Treasury  re-examined 
tbe  niliDgs  which  bad  been  previoasly  made  in 
approving  bounty  claims  theretofore  presented; 
and  be  bad  concluded  to  and  did  refer  another 
case  involving  this  question,  then  before  bim, 
to  the  court  of  claims  for  its  decision  in  accord- 
ance with  tbe  provisions  of  (J.  8.  Rev.  Stat. 
%  1068.  but  before  that  case  reached  tbe  court 
of  claims  the  present  cases  had  been  com- 
Bsenced  and  decided  in  Louisiana. 

The  qnestion  whether  the  bounty  providons 
of  the  act  of  1800  were  constitulloDsI  was  raised 
In  tbe  case  of  FUid  v.  OUiTk,  148  U.  8.  649  [86: 
2941  Tbe  contention  in  that  case  was  tliat 
such  provisions  were  unconBtitutional,  and  tbat 
tberefore  tbe  whole  tariff  act  of  1890  was  void. 
This  court  declined  to  decide  tbe  question  as  to 
tbe  coDstitulionality  of  those  provisions  be- 
cause, as  tbe  court  held,  tbe  rest  of  tbe  act 
would  be  valid  even  if  the  bounty  provision 


were  vdd.  The  question  has  been  again  pre- 
sented to  us  in  this  case,  and  been  very  ab^ 
argued  tn  counsel  both  for  tbe  government 
and  tbe  aefendants  in  error.  The  question  is 
one  of  tbe  very  gravest  importance.  It  should 
not  be  decided  without  v^y  mature  investiga- 
tion and  deliberation,  and  only  when  abso- 
lutely necessary  to  tbe  determination  of  the 
rlgbu  of  the  putles. 

In  the  view  we  take  of  these  cases  tbe  rights 
of  tbe  parties  *may  be  passed  upon  and  [434 
the  actions  flnallv  decided  without  ourenterlng 
upon  a  discussion  aa  to  tbe  validity  of  tbe 
bounty  legislation  contained  in  tbe  act  of  1890, 
and  wiiboot  deciding  that  qneation.  For  the 
purpose  of  tbe  discussion  of  this  ease  we  lUnk 
It  unnecessary  to  decide  whether  or  not  snch 
iKislation  is  beyond  the  power  of  Coogress. 
we  an  of  the  tminlon  that  in  either  case  tbe 
appropriations  of  money  In  the  act  of  1890  to 
be  paid  to  certain  manufacturers  and  producers 
of  sugar  who  had  compiled  with  toe  act  of 
1880  were  within  tbe  power  of  Gongreaa  to 
make,  and  were  eonatitotkmal  and  valid. 

Without  referring  to  the  first  three  findings 
of  the  court  below  In  regard  to  tlie  general 
poli^  of  this  government  In  relation  to  tbe 
tariff,  and  conflningour  attention  to  those  facts 
which  are  roattera  of  history  and  to  the  acts  of 
Congress  already  referred  to,  and  to  tbe  facts 
set  forth  in  the  petitions  In  the  two  cases  and 
to  tbe  admissions  of  tlw  parties  made  for  the 
purposes  of  the  trial  of  these  cases,  we  may 
briefly  describe  tbe  condition  of  affairs  existing 
at  the  time  of  tbe  passage  of  theappropriatfoD 
act  of  1895. 

Tbe  production  and  manufacture  of  sugar  in 
tbe  southern  and  some  portions  of  tbe  western 
states  from  sugar  cane  and  from  sorghum  and 
beets  had  become  at  the  time  of  the  passage  of 
tbe  act  of  1890  an  Industry  in  which  Targe 
numbers  of  the  citizens  of  this  country  were 
engaged,  and  its  prosecution  involved  the  use 
of  a  very  large  amount  of  capital.  The  tariff 
theretofore  had  been  very  high  upon  imported 
sugar  and  the  native  Industry  bad  thereby 
been  encouraged,  fostered,  and  greatly  in- 
creased. The  subject  of  bow  to  treat  this  in- 
dustry was  under  discussion  in  Congress, 
while  the  tariff  act  of  1890  was  before  It,  and 
It  finally  decided  tbe  question  by  enacting 
the  bounty  clause  of  that  act.  Before  that 
time  the  revenue  on  imported  sugar  bad 
amounted  to  neariy  $60,000,000  In  one  year. 
To  put  sugar  on  the  free  list  would  reduce  the 
revenue  tbat  amount,  but  at  the  same  time  it 
might,  as  was  urged  in  Congress,  ruin  tbe  per- 
sons engaged  In  the  industry  in  this  country. 
So  the  tariff  on  sugar  was  reduced  while  at  the 
same  time  a  bounty  was  placed  upon  Its  produc- 
tion 'hen  of  an  amount  which  it  was  [435 
thought  would  equal  the  protection  Ibe  Indus* 
try  had  tbvetofore  enjoyed  under  the  tariff. 
Toe  act  was  approved  by  tbe  President  and  no 
question  of  its  validity  was  made  by  any  officer 
of  the  government  having  any  duties  to  perform 
under  it.  The  bounty  provision  was  by  tbe 
terma  of  the  act  to  remain  In  force  for  fifteen 
years.  The  citizens  who  were  engaged  In  the 
manufacture  of  augar  prepared  to  comply 
witb  tbe  provisions  of  the  uw  under  which 
the  bounty  was  to  be  payable. 

Cnder  that  act  and  during  Ita  existence  larga 
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eums  of  money  were  paid  to  sugar  maDufac- 
turen  as  a  bouoty,  aad  all  maoufacUirera  coo- 
tlDued  to  manufacture  In  reliance  upon  tta 
proTtolons.  During  these  years  no  officer  of 
the  government  questioned  the  validity  of  the 
act.  and  the  bountiea  earned  under  it  were  paid 
without  objection  or  any  hint  that  objec- 
tion would  thereafter  be  taken  while  the  law 
was  in  force.  This  condition  cootioued  for 
about  three  years.  Id  the  winter,  spring,  and 
summer  of  1894  It  is  matter  of  history  that  the 
discussion  of  the  tariff  act,  which  -flnally  Im- 
came  a  law  on  the  28tb  of  August  of  that  year, 
was  cnotinually  going  on  in  Congress  and 
through  the  public  prints  of  the  country.  Bo- 
fore  the  passage  of  the  act  It  was,  of  course, 
whollv  uncertain  as  to  what  its  provisions 
would  be,  including  the  question  of  the 
bounty  for  the  manufacture  of  angar.  No 
man  could  predict  It.  TXo  one  could  have 
stated  whether  the  bounty  would  he  taken  off 
entirely  or  materially  reduced,  or  left  as  it 
stood  the  act  of  1S90.  The  whole  question 
of  tariff  legislation  at  that  time  was  fufl  of  un< 
certainty.  In  the  me&nUme  the  season  was 
approaching  when  the  manufacturer  of  augir 
must  decide  what  to  do.  He  was  confronted 
with  the  fact  that  the  act  of  1890  was  still  }n 
existence,  and  under  its  provieions  he  must. 
If  he  meant  to  avail  himself  of  the  bounties 
which  might  be  payable  under  the  act,  make 
bis  application  for  and  obtain  a  license  prior 
to  July  1  of  that  year.  In  his  application  for 
a  license  he  was  compelled  to  give  a  general 
description  of  the  machinery  and  the  methods 
lo  be  employed  by  hJm,  with  an  estimate  of  the 
amount  of  sugar  proposed  to  be  produced  in  the 
430]current  year,  and  his  'application  would 
have  to  be  accompanied  by  a  bond.with  sureties 
to  be  approved  by  theCommlsBloner  of  Internal 
Revenue,  conditioned  that  be  would  f^tbfuUy 
observe  the  rules  and  regnlaUoiH  that  would 
be  prescribed  for  Uie  manufacture  and  produc- 
tion of  sugar.  At  the  same  time.  If  he  made 
application  and  obtained  his  license  and  com- 
menced the  manufacture  of  sugar  under  the 
provisions  of  the  act  of  1890,  he  could  not  be 
certain  that  the  Conffrees  might  not  strike  out 
altogether  the  provluon  for  the  payment  of  any 
bounty  and  he  be  left  In  such  a  condition  that 
he  could  neither  manufacture  with  profit  nor 
abstain  from  manufacturiuK  without  loss. 
All  this  by  no  fault  of  his;  doing  his  very  best, 
exerting  his  every  energy,  sleeplessly  vigilant 
at  all  points,  it  was  yet  impossible  for  him  to 
decide  what  to  do  in  this  state  of  uncertainty, 
or  to  even  guess  which  would  be  the  road 
least  liable  to  lead  to  great  pecuniary  loss  if 
not  to  rula.  Already  embarked  In  the  busi- 
ness and  in  this  state  of  uncertidnty,  the  man- 
ufacturer finally  concludes  to  go  on  as  if  the 
act  were  to  remain  in  existence,  feeling  prob- 
ably a  firm  reliance  that  the  government  would 
not  treat  its  citizens  unjustly  or  unfairly  by  a 
•udden  repeal  of  the  bounty  law  without  mak-' 
ing  some  temporary  provision  of  another  nature 
by  which  justice  would  be  done  him.  He  ap 
piled  for  a  license  and  commenced  his  prepa- 
rations, as  the  then  existing  set  of  1890  pro- 
vided that  he  might  do.  Ik^king  his  arrange- 
meDlK  for  the  proepecUve  year  and  preparing 
for  the  manufacture  of  sugar  during  thai 
time,  the  manufacturer  Is.  auhsequently,  con- 
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fronted  by  the  act  of  Congress  taking  effect 
August  28,  1894,  totally  repealing  the  provi- 
sioosof  the  act  of  1890  upon  the  subject  at 
bounties  and  prohibiting  from  that  time  the 
payment  thereof.  This  was  the  posltioa  of 
the  plaintiff,  Mr.  Gay,  and  of  large  nnmben 
of  other  people.  The  Realty  Company  oc- 
cupied a  still  more  unfortunate  position.  That 
company  had  manufactured  sugar  between 
the  1st  of  July,  1893,  and  the  1st  of  July,  1«M. 
during  the  whole  of  which  period  the  act  of 
1690  was  In  full  force,  and  after  Jalv  1,  ICHM, 
the  company  obtained  the  warrants,  duly  certi- 
fied and  autnentlcated  by  the  local  govemment 
officers  in  Louisiana, *f or  the  payment  of[437 
Its  claim  to  bounty,  but  before  actual  payment 
from  the  Treasury  of  the  United  States  could 
be  obtained  the  act  of  1894  came  into  existence 
with  its  provision,  directing  that  no  farther 
payment  of  bounty  should  thereafter  be  made, 
or  course,  under  the  drcunistancea,  as  art 
forth  in  regard  to  the  phdntifh  in  the  abon 
suits,  there  can  be  and  Is  no  question  made  as 
to  the  entire  good  faith  of  all  parties,  and  the 
question  presented  to  this  court  is  one  of  cao> 
stitutional  power  simply. 

This  condition  of  affairs  confronted  the 
Congress  which  passed  the  appropriation  in 
question.  It  la  now  argued  by  counsel  for  the 
government  that  Congress  had  no  valid  power 
to  recognize  these  claims  against  the  United 
States  made  by  the  sugar  manufacturers,  be- 
cause the  provision  In  regard  to  the  payment 
of  bounties  contained  in  the  act  of  1^'ls  un- 
constitutional. 

Upon  this  assumptira  it  la  said  that  no  claim, 
legal,  moral,  equitable,  or  honorable  can  be 
created  in  favor  of  the  sugar  manufacturer 
and  against  the  goverument,  and  that  where 
there  is  neither  leftal,  moral,  nor  honorable 
obligation  to  pay.  Congress  has  no  power  to 
appropriate  money. 

In  our  opinion  it  Is  not  correct  to  say  that 
no  moral,  equitable,  or  honorable  obligation 
can  attach  in  favor  of  persons  situated  as  were 
the  defendants  In  error  here,  when  the  act  of 
189S  was  passed.  We  think  obligations  of 
that  nature  may  arise  out  of  such  circum* 
stances.  We  regard  the  question  of  the  un- 
constitutionality of  the  bounty  provisIonB  of 
the  act  of  1890  as  entirely  Immaterial  to  the 
discussion  here.  These  partlesdid  notat  that 
time  (when  manufacturlog  under  its  provi- 
sions) know  that  the  act  was  unconstitutional; 
they  could  not  be  regarded  as  failing  to  do 
their  whole  duty  because  they  proceeded  with 
the  manufacture  of  sugar  in  reliance  u[K>n 
the  bounty  promised  by  Uie  government,  under 
an  act  recognized  by  the  officers  of  the  gov- 
ernment as  valid,  and  which  they  were  at  all 
times  executing.  But  it  is  said  that  if  the  act 
be  unconstitutional  the  law  imputes  to  these 
parties  at  all  limes  a  knowledge  of  its  invalid- 
ity, and  that  it  Is  not  rendered  valid  by  acqui- 
escence in  its  provisions  for  any  lentfh  of  time 
'even  by  officers  of  the  government  uold-[48S 
ing  the  highest  places  therein  and  who  are 
charged  with  its  execution  and  believe  in  its 
validity.  Being  unconatltutional,  there  never 
was  a  moment,  it  Is  stated,  when  there  was 
any  valid  act,  and  therefore  no  equities  can 
arise  in  tbelr  favor  because  of  any  acu  done 
by  them  upon  the  faith  of  the  act.  which  Uiey 
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were  bound  to  know  was  wbolly  void.  This 
Teuonlog  does  Dot  exactly  flt  the  case.  It  ts 
DOt  R  question  whether  any  strictly  legal  riebis 
can  arise  ont  of  an  onconsUtutlonsI  act.  It  Is 
a  question  Triiether  equitable  considerations 
can  attach  to  a  claim  which,  among  other 
grounds,  is  based  upon  an  act  that  was  sup- 
posed by  all  the  officers  of  the  eoTercmeDt  to 
be  valid  and  which  was  repealed  only  when 
the  whole  taxing  act  of  1890  was  subjected  to 
a  careful  and  comprehensive  revleiOD.  There 
are  occssloos  when  the  presumption  that  every 
mnn  knows  the  law  must  be  enforced  for  the 
safety  of  society  itself.  An  individual  on  trial 
for  a  violation  of  the  criminal  law  will  not  be 
heard  to  allege  as  a  defense  that  he  did  not 
know  the  act  of  which  he  was  gtiilty  was 
criminal.  But  in  such  a  case  as  this,  knowl- 
edge of  the  invalidity  of  the  law  In  advance  of 
any  authoritative  declaration  to  that  effect  will 
not  be  Imputed  to  those  who  are  acting  under 
its  provisions,  and  receiving  the  benefits  pro- 
vided by  its  terms.  These  parties  cannot  be 
held  bound,  upon  the  question  of  equitable  or 
moral  cooslderation,  to  know  what  no  one 
else  actually  knew,  and  what  no  one  could 
know  prior  to  the  determination,  by  some 
Judicial  tribunal ,  that  the  law  was  unconaU- 
tutional.  Although  it  should  Anally  turn  out 
that  the  law  Is  invalid,  and  is  so  pronounced, 
vet  during  all  the  time  of  its  operation,  as 
has  been  stated,  all  the  officers  of  the  govern- 
ment united  In  treating  It  as  a  valid  act.  No 
court  had  determined  to  the  contrary.  It  was 
a  question  at  least  admitting  of  argument. 
Under  such  circumstances  can  it  be  said  that 
tiie  plaintiffs  in  these  suits  and  persons  sltu- 
atea  lllie  them  were  bound  to  know  this  law 
was  and  would  be  pronounced  unconstitu- 
tional, and  that  no  rights  could  be  acquired 
under  It,  and  that  they  would  not  be  justified 
in  proceeding  to  manufacture  sugar  according 
439]to  its  provlsionsf  Could  no  equities  *be 
butltuplntb^r  behalf  (which  the  government 
might  sulMequeotly  recognize)  founded  upon 
the  belief  that  the  act  was  valid,  and  upon  the 
acilon  of  the  officers  of  tbe  government  under 
it,  because  it  was,  or  sul»«iueDtly  might  he 
pronounced  to  be,  unconstitutlontu? 

We  are  of  tbe  opinion  that  the  parties,  sftn- 
ated  as  were  tbe  plaintiffs  in  these  actions, 
acquired  claims  upon  the  govertiment  of  an 
equitable,  moral,  or  honorary  nature.  Could 
CoDgress  legally  recogoise  and  pay  them  al- 
though the  act  of  1890  as  to  Its  bounty  provi- 
sions mieht  be  unconstitutional  7  It  is  true 
that  in  general  an  unconstitutional  act  of  Con- 
gress Is  the  same  as  If  there  were  no  act.  That 
b  regnrdlDg  It  in  Its  purely  legal  aspect.  Being 
in  violation  of  the  Constitution,  that  instru- 
ment must  govern,  and  no  one  can  base  any 
legal  claim  as  arising  out  of  such  an  act.  That 
la  a  very  different  priDcipIe,  bowever.from  that 
which  we  tbink  governs  In  this  case.  The 
persons  for  whose  benefit  the  appropriation 
contained  lb  the  act  of  1895  was  made  are  not. 
In  tbe  view  we  take,  asserting  tbe  existence  of 
a  legal  and  Talid  debt  against  tbe  United 
Btatea  which  is  at  the  same  time  based  upon 
an  uncoufttitutlonal  act  of  Congress.  No  such 
inconsistent  and  Illogical  position  Is  taken. 
They  are  assertinc  that  by  reason  of  the  occur- 
teneea  which  took  place  before  the  approprla- 
16t  U.S. 
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tlon,  among  which  was  the  passage  of  the  act 

of  1890,  they  were  so  placed  before  Congress, 
as  to  authorize  that  body  to  recognize  the 
equlUes  of  the  situation,  and  to  pay  their 
claims  which,  wUle  they  were  not  of  a  legal 
character,  were  nevertkelesa  of  W  meritorious 
and  equitable  a  nature  as  to  authorln  the 
nation  through  Its  Congress  to  appropriate 
money  to  pay  them. 

It  is  also  true  that  It  does  not  appear  from 
the  terms  of  the  act  of  appropriation  that  the 
parties  for  whose  benefit  ft  is  made  bad  com- 
menced the  business  of  augar  manufacturing 
or  enlarged  their  previona  manufacture  at 
sugar  by  reason  of  the  bounties  provided  under 
the  act  of  1890.  That  was  not  necessary. 
There  was  enough  in  the  circumstances  which 
are  iMfore  this  court  and  which  have  been  al- 
ready in  part  detailed  to  make  it  a  question  for 
tbe  decision  of  Congress,  "whether  upon[440 
tbe  wbc^  the  persons  so  situated  were  elqulla- 
biy  entitled  to  its  consideration  and  to  the 
appropriation  asked  for.  If  Congress  pos- 
sessed the  power  In  any  event  to  recognize 
equities  of  such  a  nature,  we  thitik  It  had 
enough  in  the  case  before  It  to  uphold  a  favor- 
able decision  thereof.  It  Is  unnecessary  to 
hold  here  that  Cougren  baa  power  to  appro- 
priate tbe  public  money  Id  the  treasury  to  any 

I>urpose  whatever  which  it  may  choose  to  say 
B  in  payment  of  a  debt  or  for  purposes  of  the 
general  welfare.  A  decision  of  that  question 
may  be  postponed  until  It  arises. 

There  was  enough  in  tbe  case  as  presented 
to  Congress  upon  which  to  base  the  assertion 
that  there  was  a  moral  and  honorable  claim 
upon  the  public  treasury  which  that  body  had 
the  constitutional  right  to  recognize  and  pay. 

Under  the  provisions  of  tbe  Constitution 
(art.  1,  g  8),  Congress  has  power  to  lay  and 
collect  taxes,  etc.,  "to  pay  the  debts"  of  the 
United  States.  Having  power  to  raise  money 
for  that  purpose,  it  of  course  follows  that  ft 
has  power  when  the  money  la  raised  to  appro- 

Srlate  It  to  tbe  same  object  What  are  tbe 
ebts  of  the  United  States  within  the  meaning 
of  this  cooBiitutional  provision?  It  Is  con- 
ceded, and  indeed  It  cannot  be  questioned,  that 
tbe  debts  are  not  limited  to  those  which  are 
evideoced  by  some  written  obligation  or  to 
those  which  are  otherwise  of  a  strictly  legal 
character.  The  term  "debts"  Includes  those 
debts  or  claims  which  rest  upon  a  merely 
equitable  or  honorary  obligation,  and  which 
would  not  be  recoverable  in  a  court  of  law  if 
existing  against  an  individual.  The  nation, 
speaking  broadly,  owes  a  "debt"  to  an  Indi- 
vidual when  his  claim  grows  out  of  general 
principles  of  right  and  justice;  when.  In  other 
words,  it  is  based  upon  conslderaiions  of  a 
moral  or  merely  honorary  nature,  such  as  are 
binding  on  the  conscience  or  the  honor  of  an 
individual,  although  tbe  debt  could  obtain  no 
recognition  in  a  court  of  law.  The  power  of 
Congress  extends  at  least  as  far  as  the  recog- 
nition and  payment  of  claims  antinst  the  gov* 
ernment  which  are  thus  founded.  To  no  other 
branch  of  the  govemmenttban  Coogress  could 
any  application  be  successfully  made  on  the 
part  of  th«  owners  of  such  claims  or  debts  for 
*the  payment  thereof.  Thelrrecognitloo[441 
depends  solely  upon  Congress,  and  whether  it 
will  recognize  claims  thus  founded  must  be 
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left  to  the  diBcratloo  of  that  body.  FaTmeDta 
to  iDdtvldnale,  sot  of  right  or  of  a  merely  legal 
cUim,  but  paymeota  In  the  nature  of  a  graiu- 
H7,  yet  having  some  feature  of  moral  obliga- 
tiOD  to  aupport  them,  have  been  made  by  tbe 
govemment  by  virtue  of  acta  of  Congress,  ap- 
propriating the  public  money,  ever  since  its 
foundation.  Some  of  the  acta  were  baaed 
upon  oondderaiions  of  pare  charity.  A 
long  list  of  acta  directing  paymenta  of  the 
above  general  character  u  appended  to  tbe 
brief  of  one  of  the  counsel  for  the  defendants 
in  error.  Tbe  acts  are  referred  to,  not  for  tbe 
purpoae  of  asserting  their  validity  in  all  cases, 
but  as  evidence  of  what  has  been  tbe  practice 
of  CoDgresa  since  tbe  adoption  of  the  Coniti- 
tutioD.  See  alao.  among  other  cases  in  thia 
court,  Bmerton  r.  BaU,S6  U.  S.  18  Pet.  409 

S10:  2281:  UhiUd  Stala  r.  Price.  116  U.  S.  48 
29  :  641J;  WUUama  v.  Beard.  140  U.  8.  629 
85: 5S0T.  Tbe  last-cited  case  arose  under  an 
act  of  Congress  in  relation  to  the  Alabama 
claims. 

Tbe  claims  presented  on  the  part  of  Um 
United  Sutes  against  Great  Britain,  arising 
out  of  tbe  depredations  committed  by  the 
Confederate  vessel  Alabama  and  other  de- 
signated Confederate  vessels,  which  had  salted 
from  British  ports,  upon  tbe  commerce  and 
navy  of  the  United  States  during  tbe  war  of 
the  rebellion,  were  by  the  treaty  of  Washing- 
ton, concluded  May  8, 1871,  between  tbe  United 
States  and  Great  Britain,  submitted  to  a  tri- 
bunal of  arbltoatlon  called  to  meet  at  Geneva, 
In  Switzerland.  Certain  indirect  claims  or 
war  risks,  as  tbey  were  sometimes  called,  were 
included  by  this  government  in  its  claims 
against  Great  Briuln  and  were  presented  to 
tbe  tribunal  above  named.  Great  Britain  ob- 
jected to  the  iobmlsslon  of  those  claims  on  tbe 
ground  that  their  consideration  was  not  in- 
cluded  in  the  purview  of  the  treaty.  This 
matter  was  the  subject  of  some  dIfFerence  of 
opinion  among  the  representatives  of  the  re- 
spective governments,  and  tbey  were  not  able 
to  agree  upon  the  subject,  when  tbe  arbitra- 
tors, without  ezpreeslng  any  opinion  upon  tbe 
point  of  dlfTerenceas  to  the  interpretation  of  tbe 
treaty,  stated  that  these  indirect  or  war  claims 
did  not  constitute,  upon  prindplea  of  interna- 
442]  tlonal  *law  applicable  to  such  cases,  a 
foundation  for  an  award  of  compensatloD  or 
oomputatioo  of  damages  between  the  nations, 
and  should,  upon  suub  principles,  be  wholly 
exeloded  from  all  consideration  of  the  tribunal 
Id  making  ita  award,  even  if  tbere  vere  no 
disagreement  between  the  two  goveromenii  as 
to  the  competency  of  the  tribunal  to  decide 
them.  Tbis  declaration  was  accepted  by  the 
President,  and  those  claims  were  not  Insisted 
upon  before  the  tribunal  and  were  not  taken 
Into  consideration  in  making  the  award.  Thus 
it  is  seen  that  there  were  no  legal  claims  of  tbe 
holders  of  those  war  risks  upon  the  govern- 
ment for  tbe  payment  to  them  of  any  sum 
whatever,  Tbe  award  made  by  tbe  tribuoat 
which  was  paid  to  the  United  States  by  Great 
Britain  waa  held  to  have  beea  made  to  the 
United  States  u  a  nation  (United  SaU»  t. 

im  U.  8.  61  [82:  62]).  and  tbe  fund 
itaetf  came  into  tbe  treaauiy  as  any  public 
moneys  of  tbe  country. 

By  the  act  of  June  S,  1882  (2S  Slat,  at  L.  08, 
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chap.  IBS),  the  cotirt  of  commiasionera  of 
Alaba  ma  claims  waa  re  establtohed,  and  the 
duty  was  imposed  upon  it  to  receive  and  ex- 
amine claims  which  might  be  presented, 
putting  them  into  classes,  ibe  second  of  which 
was  "for  tbe  payment  of  premiums  for  war 
risks,  whether  paid  to  corporaUons,  agents,  or 
individuals  for  the  sailing  of  aoj  Confederate 
cruiser."  Tbe  Hearda  were  owners  of  claims 
for  "war  risks,"  and  Congress  Anally  appro- 
priated money  to  pay  a  portion  of  them.  Con- 
gress thus  recognized  as  proper  to  be  paid  a 
claas  of  claims  which  hsd  not  beeL  Vkeo  lolo 
conalderatioa  by  tbe  Geneva  tribunal,  but 
which  bad  been  decided  by  that  tribunal  .to 
have  no  basis  In  Intemaiional  law.  It  is  a  case 
therefore  of  tbe  recognition  by  Congress  of 
what  la  regarded  as  an  equitable  claim  on  the 
part  of  tbe  owners  of  these  "war  risks"  to  be 
paid  some  portion  of  their  claims,  and  the 
validity  of  the  appropriation  was  never  qaea< 
tiooed. 

Among  the  lateat  examples  of  payments  that 
are  not  of  right  or  of  any  legal  claim,  but 
which  are  io  tbe  nature  of  a  gratuity  depending 
upon  equitable  considerations,  are  the  cases 
just  decided  by  tbis  court  of  Blagge  v.  BaUh. 
Brooke  ^.*Codman,  and  Foote  v.  irtfnMin'«[443 
Board  of  Miaehru,  reported  as  one  case  la  162 
U.  S.  489  [40:  1082].  Tbe  claims  in  llioBe 
cases  are  what  have  been  known  as  ibe  French 
spoliation  claims,  being  based  upon  depreda- 
tions of  French  fmisers  upon  our  commerce 
prior  to  July,  1801.  An  approprUtioo  for 
their  payment  was  made  by  Congrew  in  1891 
upon  the  conditions  and  to  the  class  of  persons 
named  in  tbe  act.  Questions  arose  as  to  tbe 
proper  Interpretation  of  tbe  act  and  as  to  the 
character  of  tbe  paymeota  provided  fortherein. 
This  court  held  the  payments  were  purposely 
brought  by  Congress  within  the  category  of 
payments  that  are  not  of  right,  but  which  are 
In  the  nature  of  a  gratuity  and  as  an  act  of 
grace,  though  founded  upon  a  prior  moral  or 
honorable  oollgalion  to  pay  to  some  one  who 
might  be  said  in  some  way  to  represent  the 
original  itufferera.  No  question  or  the  power 
of  Congress  to  make  such  appropriation  was 
raised  by  any  one. 

The  power  to  provide  for  claims  upon  the 
state  founded  In  equity  and  justice  has  also 
been  recognized  as  existing  in  the  state  govern- 
ments. For  example.  In  Gu&ford  v.  OhenaMO 
County  Suvere.  IS  N.  Y.  148,  It  was  held  by 
tbe  New  York  court  of  appeals  that  the  legis- 
lature waa  not  confined  In  Its  appropriation  of 
public  moneys  to  sums  to  be  raised  by  taxation 
in  favor  of  individuals  to  cases  in  which  legal 
demands  existed  against  tbe  state,  but  that  It 
could  recognize  claims  founded  In  equity  and 
justice  in  the  largest  sense  of  these  terms  or  in 
gratitude  or  In  (parity. 

Of  course,  tbe  difference  between  tbe  powers 
of  the  state  legislatures  and  that  of  tbe  Con- 

gresa  of  tbe  United  States  is  not  lost  sight  of, 
ut  It  Is  believed  that  In  relation  to  the  power 
to  recognize  and  to  pay  obligations  resting  only 
upon  moral  considerations  or  upon  the  general 
principles  of  right  and  juatlce,  the  Federal 
Congress  stands  upon  a  level  with  the  state 
legislature. 

In  truth,  the  general  propoettion  that  Con- 
gress can  direct  tbe  payment  of  debu  which 
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hare  only  &  itroog  moral  and  bonorable  oUiga- 
tkm  for  their  rapport  Is  not,  as  we  understand 
it,  denied  bv  the  teamed  counsel  for  the  United 
States;  but  It  Is  corned  that  in  these  cases  no 
444]  found^ion  whalerer  Is  laid  *for  iu 
application,  because  the  claim  arises  out  of  the 
uDcoiiBtitutioaal  piorlsioDS  of  tbe  act  giTins 
bounties  In  18M.  It  Is  impossible,  it  is  said, 
to  build  eran  an  equity  out  of  an  act  of  Con- 
gress which  Is  utterly  Totd;  that  as  flie  orisfDal 
act  olf^Dg  and  paying  bounUea  was  rold,  It 
cannot  become  Iml  to  pay  than  because  of 
any  alleged  equities  of  those  who  would  suffer 
from  their  ludden  discoDtlnuance  as  set  forth 
in  these  cases.  For  the  reasons  already  given 
we  do  not  tbloh,  under  the  clcoonstances  ear- 
rounding  these  cases,  that  the  vaUdltT  of  the 
act  of  lw5  can  be  questioned  SDCcessfully. 

Id  regard  to  the  quesUon  whether  the  facts 
existing  In  aor  given  case  briw  It  within  the 
description  or  that  class  of  claims  which  Con- 
gress can  and  ought  to  n'cngnize  as  founded 
upon  equitable  and  moral  coaaiderations  and 
grounded  upon  princlplee  of  right  and  jusUce, 
we  think  that  genmlly  such  quesUon  must  in 
its  nature  be  one  for  Congreu  to  decide  for 
Itself.  Its  decision  recognialDg  such  a  claim 
and  appropriating  money  for  its  payment  can 
rarely,  if  ever,  be  tbe  subject  of  review  by  the 
judlaal  branch  of  the  gnTernment.  Upon  tbe 
general  principle,  therefore,  thai  the  goveru- 
meat  of  the  United  States  through  Congress 
has  the  tlEbt  to  pay  the  debts  or  the  United 
States,  and  that  the  claims  in  these  esses  are  of 
a  nature  which  that  body  might  rightfully  de- 
cide to  constitute  a  debt  payable  by  the  United 
Sutes  upon  considerations  of  justice  snd 
honor,  we  think  tbe  act  of  Congress  making 
appropriations  for  the  payment  of  such  claims 
wss  valid  without  reference  to  the  question  of 
the  validity  or  invalidity  of  the  original  act 
providing  for  the  payment  of  bounties  to 
manufacturers  of  sunr,  as  contained  in  the 
tsriff  act  of  1890.  The  judgmente  in  these 
cases  are  right.  Irrespective  of  how  that  ques- 
tion might  be  decided,  or  of  any  conclusion 
that  might  be  reached  upon  other  questions 
Bugeested  at  the  bar. 

TAeJydfftnmtB  an  Um^vn  ajirmtd. 

Ur.  Justice  WUte  did  not  dt  in  nor  take 
any  pari  In  the  decision  of  theae  cases. 


HART  A.  BLACK,  Ptff.  Err., 
e. 

XLKHORN  MINING  COMPANY,  Lim- 
ited. 

0ee  8.  C  Beporter^  ed.  4U-SS2.) 

Dewer  in  mining  etaim—interttt  in  mining 

etaim. 

L  A  mere  locator  of  a  mlntnsr  elalm  In  tbe  itata 
of  Monttna  and  under  tbe  laws  eC  tbe  United 
States,  andtaavtav  only  thepomessoir  rlibtseoo- 


ferred  hr  those  laws,  has  not  soA  an  asUa  fa 

tbe  propertr  as  wlH  sustain  a  olahn  br  Us  widow 
for  dower  tbwein  as  sjialnst  his  gnotee. 
t.  Tbe  tnterest  In  a  mlnlor  claim,  prior  to  the 
parment  at  anjnmonejr  for  the  irtaotmg  of  a  pat- 
ent for  tbe  land,  is  nothtng  more  than  a  right  to 
the  eaolnalTe  possenlon  of  the  land  tissed  upon 
oondltkms  nibsequeot.  a  failure  to  fulAl  wtaloh 
forfaits  tbe  looator*!  Interest  In  the  elalm:  and 
hr  the  terms  of  tbe  Federal  statute  thses  Is  no 
grant  of  an^  right  to  the  wife. 

[No.  m] 

.diviMl  Apra  IB,  16,  me.  Dmidtd  Mag  U, 

me. 

r\  BRROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to 
review  a  jtidgment  of  that  court  affirming  ■ 
Judgment  of  the  United  BUtei  Ctroult  Court 
for  the  District  of  Montana,  In  favor  of  the  de- 
fendant, tbe  Elkbom  Hiniog  Company,  In  an 
action  brought  by  Hary  A.  Black,  plaintiff,  to 
recover  dower  In  a  mining  claim.  AMrmei. 
See  ssmecase  beloi^  7  U.  8.  App.  8W. 
Meura.  ThoaiM  H.  0«rl«n  Rotert  A 
Smitlt,  snd  Bebai  L.  Word  tor  phdnllll  In 
error. 

Mtun.  W.  E.  Cnllwi  and     X.  Taelt  lor 

defendant  in  error. 

Mr.  Justice  Peekham  delivered  the  opinion 
of  the  court: 

This  is  a  vrrlt  of  error  to  tbe  drcnit  court 
of  ai^Mals  for  the  ninth  circuit.  Tbe  action 
was  brought  by  the  plaintiff  in  error  for  tbe 
purpose  0^  recoverlngdower  In  a  mining  claim 
ID  Montana,  a  fractional  Interest  In  which  was 
owned  by  her  husband  during  coverture.  The 
question  is  whether  a  mere  locator  of  a  mining 
claim  in  the  state  of  Montana  and  under  the 
laws  of  Uie  United  Stales,  waA  having  only 
the  possessory  rights  otmfftrred  by  those  laws, 
has  rach  an  estate  in  tbe  property  as  wUl  sus- 
tain a  claim  for  dower  tbmln.  The  d^m  la 
made  by  the  plaintiff,  as  widow,  under  the 
statute  of  Montana  relating  to  dower  (1  Mont. 
Laws  1876,  chap.  68),  which  reads  as  follows: 
"A  widow  shall  be  entitled  to  a  third  part  of 
all  lands  whereof  her  husbsnd  wu  auaed  of 
an  eatate  of  inheritance  at  any  time  during  the 
marriage,  unless  the  same  shall  have  been  re- 
linquished In  legsl  form.  Equitable  estatea 
shall  be  subject  to  a  widow's  dower,  and  all 
real  estate  of  eveiydeacrtptlon  contracted  fortrr 
the  husband  during  bis  'lifetime,  the  title[446 
to  which  may  hecompleted  after  his  decease." 
Another  statute  of  Montana  provides  th^  "the 
word  'tend*  or  'ImmU  and  the  words  ^rmU  st- 
tote*  shsll  be  construed  to  include  lands,  teoe- 
menti,  and  hereditaments,  and  all  rights  there- 
to and  all  Interests  ther^n."  Mont,  Comp. 
Laws,  p.  248,  g  203. 

'  The  case  was  oonimcDced  in  the  state  court 
and  was  subsequently  removed,  on  Uie  peti- 
tion of  the  denndant,  to  the  United  States 
circuit  court  for  the  district  of  Montana.  The 
facta  upon  which  the  queation  arises  appear 


Kan.— Am  to  <n  vHiat  lands  tofdow  1m  dotooUe; 
lAot  ssMn  of  AtMboRd  to  nee«Marv  to  eonftrOtM 
ff^Ur-see  note  to  ICayburry  T.  BHen,  Uk  etL 

Am  to  dewsr,  how  barrti.  see  note  to  Bsnettv. 
BUttnir«tt;KIBL 

168  U.  S. 


Am  to  ownerMp  of  mfnet;  Unittd  Stotea  sbtfuts  at 
UKrlifiUof  mppoftot  turfwu  sse  note  to  United 
Btstes  V.  OutUtero,  U:  MH 
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In  the  pleadloga  and  the  question  was  raised 
demurrer. 

The  plaintiff  li  the  widow  of  one  Leander 
W.  Black,  who  died  faitesute  In  July,  1881. 
During  his  lifetime,  and  while  the  plaintiff 
was  hu  wife,  Black  owned  an  undlTlded  iwo 
fifths  of  a  certain  mining  ilaim  situate  in  the 
then  territory  of  HontaM,  called  the  A.  M. 
Bolter  quarts  lode.  On  the  7th  of  Blarcb, 
1879,  Black  sold  and  conveyed  his  Interest  in 
this  claim  to  one  Burton,  who  took  possession 
thereof,  but  the  plaintiff  did  not  join  in  that 
conveyance.  The  interest  conveyed  by  him 
to  Burton  subsequently  passed  by  various 
mesne  conveyances  to  the  defendant  in  error. 
On  the  29th  of  October.  1888,  an  application 
was  made  to  the  proper  United  Stales  land 
<rfBce  br  the  Immediate  predecessor  Id  Interest 
of  Uie  aefendant  In  error  to  enter  the  claim  for 
potent,  and  such  proceedings  were  bad  in  the 
matter  of  the  application  that  on  the  19th  of 
November,  1889,  a  patent  therefor  was  issued 
by  the  United  States  to  the  applicant  covering 
the  whole  interest  in  the  mining  claim.  No 
protest  or  adverse  deim  or  objection  of  any 
diaracter  was  made  or  flied  by  the  plaintiff 
to  error  at  any  stage  of  such  proceedings  in 
the  land  department.  Upon  these  facts  the 
drcuit  court  held:  That  the  plaintiff  had  a 
contingent  dower  interest  in  the  mioing  claim, 
under  the  Montana  statute,  although  none  In 
the  Interest  the  United  States  letaloed  In 
mch  mining  lands  prior  to  the  locator  becom- 
ing entitled  to  a  patent  therefor:  but  that  by 
the  granting  of  a  patent  by  the  United  States 
to  toe  defendant's  predecessor,  the  estate  or 
Interest  in  tbe  lanas  called  a  mining  claim 
ceased  to  exist  and  the  title  to  the  whole  land 
447]pasBed  to  the*patenlee;  the  mining  claim 
became  merged  in  the  paramount  title  and  per 
Isbed,  and  no  estate  was  In  the  defendant  out 
of  which  plaintiff  could  ask  to  have  dower 
assigned. 

Upon  writ  of  error  sued  out  by  the  plaintiff 
to  review  tbe  judgment  rendered  against  her 
by  tbe  circuit  court,  the  case  was  argued  be- 
fore the  United  States  circuit  court  of  appeals 
tor  the  ninth  clrcnlt,  where  the  Judgment  was 
aflBrmed,  That  oonrt  held  that  the  locator, 
before  he  made  any  application  to  purchase  or 
paid  any  of  the  purchase  money,  bad  no  such 
estate  In  the  mining  claim  or  against  the  gov- 
ernment or  its  grantee,  as  that  a  right  of  dower 
could  be  founded  thereon  br  virtue  of  any 
state  legislation,  and  It  thneiore  affirmed  the 
Judgment  of  the  circuit  court.  7  U.  8.  App. 
898.  The  plaintiff  brings  the  ease  here  for  a 
levlew  of  the  Judgment  against  her  In  the 
oourt  of  appeals. 

The  two  courts,  while  not  precisely  harmo- 
nious In  their  views  as  to  the  principles  upon 
which  the  Judgment  ^ould  be  rested,  yet 
agreed  in  the  result  that  tbe  plaintiff  was  not 
enUtled  to  dower.  It  was  stated  on  the  argu- 
ment here  that  there  li  no  decision  of  (he  su- 

ftrrme  court  of  the  state  of  Montana  constru- 
ng  the  state  statute  on  the  subject  of  doner, 
so  far  as  regards  this  question. 

Tbe  first  question  that  presents  itself  is. 
"Wfaat  is  the  character  of  the  interest  which  a 
locator  has  in  a  mlnloR  claim  under  the  Re- 
vised SUtutaa  of  the  UMted  Slatee.  and  prior 
to  tbe  time  that  he  baa  made  any  application 
S28 


to  purchase  or  paid  any  of  the  purchase  money, 
and  where  no  patent  baa  been  issued  to  Um 
for  tbe  landf  Also,  what  Interest  does  he  con- 
vey by  a  conveyance  purporting  to  convey  it 
all,  but  Id  which  his  wife  does  not  joint 
The  Revised  Statutes  provide  that: 
"Sec.  2818.  In  all  cases  land  valuable  for 
minerals  shall  be  reserved  from  sale,  except 
as  otherwise  expresdy  direefed  by  law. 

"Sec.  2819.  All  valuable  mineral  deposits  la 
lands  belonging  to  the  United  Slates,  liotb  sur- 
veyed and  UDSurveyed,  are  hereby  declared  lo 
be  free  and  open  to  expltimtlou  and  purcbnse, 
and  the  lands  in  wbicli  tljby  are  fouud  Lo  oc- 
cupation and  purchase  by  citizens  of  tlie 
United  States." 

"Section  2320  states  the  c<Hidltions  gov-[44S 
erning  mioing  claims  already  located  as  to 
length,  etc.,  and  also  to  those  located  after  tbe 
lOtE  of  May,  1872.  But  It  is  provided  that  "no 
location  of  a  mining  claim  shall  be  made  until 
the  discovery  of  the  vein  or  lode  withio  the 
limits  of  the  claim  located." 

Section  2822  glres  to  locators  of  all  mlniog 
ctaima  and  their  heirs  and  assigns,  as  stated 
therein,  "tbe  exclusive  right  of  possession  and 
enjovmeot  of  all  the  surface  included  within 
the  lines  of  their  locations,  and  of  all  veins, 
lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  wblcb  lies"  as  de- 
scribed in  said  statute. 

It  does  not  by  its  terms  gmt  any  right  to 
tbe  wife  of  the  locator  either  present  or  con- 
tingent. Being  the  owner  of  the  lands,  the 
governmeot  could  of  course  impose  its  own 
term's  upon  which  to  grant  any  right,  whether 
of  possession  or  of  purchase. 

By  §  3824  certida  conditions  are  imposed 
upon  locators,  upon  a  failure  to  comply  with 
which  the  claim  is  rendered  open  to  a  reloca- 
tion the  same  as  if  never  before  located.  One 
of  the  conditions  Is  the  following:  "On  each 
claim  located  after  the  10th  day  of  Hay,  1873, 
and  until  a  patent  has  been  issued  therefor, 
not  less  than  $100  worth  of  labor  shall  be  per- 
formed or  improvements  made  during  each 
year."  The  section  also  contains  a  provision 
that  "upon  tbe  failure  of  any  one  of  several 
co4wnen  to  contribute  his  proportion  of  tbe 
expenditures  required  hereby,  the  eo-owneis 
who  have  performed  the  labor  or  made  the 
improvements  may,  at  the  expiration  of  tbe 
year,  give  such  delinquent  co  owner  personal 
notice  In  writing  or  notice  by  publication  In 
the  newspaper  publldied  nearest  the  claim, 
for  at  least  once  a  week  for  ninety  days,  and 
if  at  the  expiration  of  ninety  days  after  such 
notice  in  writing  or  by  publication  such  de- 
linquent should  Tail  or  refuse  to  contribute  his 
proportion  of  the  expenditure  required  by  this 
section,  his  interest  In  tbe  claim  shall  become 
the  property  of  his  co-ownera  who  have  made 
the  required  expenditure." 

A  patent  can  be  obtained  under  $  3S8S,  whiA 
"provides  generally  for  the  filing  of  an  [449 
application,  under  oath,  for  such  patent  with 
the  register  of  tbe  proper  land  office,  and  also 
for  the  publication  of  that  applicarion.and  if  no 
adverse  claim  is  filed  with  the  register  within 
tbe  period  staled  by  tbe  statute,  it  Is  to  be  as- 
sumed that  tbe  applicant  is  entitled  to  a  patent 
upon  tbe  terms  therein  mentioned;  and  it  is 
then  provided  in  the  aecUon  that  "thereafter  no 
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objection  from  third  parties  to  the  laiiUDCe  of 
ft  patent  ahall  lie  beard,  except  It  be  ahown 
tbal  tbe  applicant  has  fidled  to  comply  with  the 
terms  of  this  chapter." 

Section  8826  provides  for  tbe  course  to  be 
pursued  in  case  an  adverse  clatm  Is  filed,  and 
for  tbe  lEsulog  of  a  patent  after  a  dedslon  by  a 
court  of  competent  Jurisdiction  of  tbe  question 
as  to  which  of  tbe  psrties  Is  entitled,  thereto. 
Ferego  v.  Dodge,  168  U.  6. 160  {anU,  1181. 

It  bos  been  held  that  this  character  of  inter- 
est thus  outlined  is  property,  and  it  is  recog- 
nized as  such  in  those  states  of  tbe  weal  whose 
Inhabitants  are  interested  tn  mines.  These 
claims  are  subjects  of  bargain  and  sale,  and 
constitute,  as  it  ia  said,  very  largely  tbe  wealth 
of  tbe  Pacific  coast  states;  and  the  right  to  sell, 
transfer,  mortgage,  and  Inherit  them  ia  recog- 
alxed  by  the  courts,  ^brftes  t.  Oraeeg,  9i 
XT.  a  763-766  [84:618.8141;  Betkr.  Msag/ier, 
104  U.  8.  279,288  [26;  78S,  7871;  Manuel  y. 
Wvlff,  102  n.  8.  600.  610  [88:  682.  S84]. 

Mx.  Jusiire  Miller,  tn  the  courae  of  bis 
opinion  In  Foria  w.  Graeeg,  tupra,  stAted: 
"it  is  Te^  Xtm  that  Consreas  has  by  statntes 
permitted  individuals  to  dig  outand  oonrert  to 
their  own  use  ttie  ores  conuhiing  tbe  precious 
metals  which  are  found  Id  tbe  lands  belonging 
to  the  government,  without  exacting  or  re- 
ceiving any  compensation  for  those  ores  and 
without  requiring  tbe  miner  to  buy  or  pay  for 
tbe  land.  It  has  gone  further,  and  recognized 
tbe  possessory  rights  of  these  miners,  as  as- 
serted among  themselves  by  roles,  which  have 
become  laws  of  the  mlnlDg  districts  as  regards 
mining  claims,  hut  in  doing  tfii*  it  ha*  not 
parted  with  the  title  to  tAe  land  except  in  caaee 
ichere  the  land  ha$  been  aold  in  aeeordance  viith 
the  protieiona  of  the  law  upon  that  euttfeet." 
400]  Tbe  interest  in  a  oilniag  claim,  prior  to 
the  payment  of  any  money  for  the  granting  of 
■  patent  for  the  land,  is  nothing  more  than  a 
right  to  the  exclusive  possession  of  tbe  land 
based  upon  conditions  subsequent,  a  failure  to 
fulfil  which  forfeits  the  locator's  interest  in  the 
claim.  We  do  not  tbiok  that  under  tbe  Fed- 
«nU  atatute  tbe  locator  tukea  sncfa  an  estate  in 
tbe  claim  that  dower  attaches  to  It 

To  sum  np  as  to  the  character  of  the  right 
which  Is  granted  by  the  United  States  to  a  lo- 
cator, we  find:  (1)  That  no  written  Instru- 
ment Is  necessary  to  create  it  Locating  upon 
the  land  and  cooiloulng  yearly  to  do  the  work 
provided  for  by  the  statute  gives  to  and  con- 
tinues in  the  locator  tbe  right  of  possession  as 
stated  in  tbe  statute.  (3)  This  right,  condi- 
tional Id  its  character,  may  be  forfnted  by  tbe 
failure  of  the  locator  to  do  the  necessary 
amount  of  work,  or  if,  being  one  among  several 
locators,  he  neglects  to  pay  his  share  for  the 
work  which  has  been  done  by  his  co-owners, 
bis  right  and  interest  In  the  claim  may  be  for- 
feited to  such  oo-ownera  under  the  provisions 
of  the  statute.  (8)  Hia  Interest  Id  the  claim 
may  also  be  forfeited  by  his  abandonment,  with 
ao  intention  to  renounce  bis  right  of  posses- 
lion.  It  cannot  be  doubted  that  an  actual  aban- 
donment of  possession  by  a  locator  of  a  mining 
cUim.  sacb  as  would  work  an  abandonment 
of  any  other  easement,  would  terminste  all  tbe 
tight  of  possession  which  tbe  locator  then  bad. 

An  easement  in  real  estate  m^  be  abandoned 
without  any  writing  to  that  effect  aiul  by  any 
IH  U.S. 


act  evincing  an  Intention  to  give  ap  and  re- 
nounce the  same.  Snell  v.  I^tt,  110  N.  Y. 
6IM!,  and  cases  cited  at  page  608  of  opinion  of 
Eari.  J.ri  L.  R.  A.  4141;  White  y.  Manhattan 
B.  Co,  189  N.  Y.  19.  If  the  locator  remained  in 
possession  and  failed  to  do  tbe  work  provided 
for  by  statute  bis  interest  would  terminate,  and 
it- appears  to  be  equally  plain  tbatif  faeactually 
abandoned  tbe  possession,  giving  up  all  claim 
to  it,  and  left  the  land,  that  all  the  right  pro- 
vided by  the  statute  would  terminate  under 
sncb  circumstances.  If  be  convey  to  another 
a  right  which  may  be  thus  lost  that  convey- 
ance would  seem  to  be  equivalent  to  an  abun- 
donoient  by  him  of  all  rights  under  the  statute. 
What  *could  be  better  evidence  of  an  ln-[4ff  1 
tention  to  abandon  than  an  actual  conveyance 
of  hb  right  to  another,  ceasing  to  do  any  work 
thereon,  and  tbe  giving  up  of  bla  poasessltm  in 
accordance  with  hia  conveyance.  Tbe  aban- 
donment by  simply  leaving  tbe  land  Is  no  moro 
eflScacioua  than  conveying  hts  rights  and  al«> 
leaving  possession  without  anv  intention  cl  re- 
turning. His  simple  abanaonment  would 
leave  no  right  rmnauilng  in  bla  wife  tn  claim 
dower  upon  bla  death  in  tbe  interest  thus  aban- 
doned. If  he  add  a  conveyance  as  a  clearer 
eridence  of  abandonment  her  alleged  right  to 
dower  Is  not  strengthened. 

By  tbe  terms  of  the  atatute  there  is  no  grant 
of  any  right  to  tbe  wife.  It  is  granted  to  the 
locator  and  to  bis  heirs  and  assigns,  and  there 
is  no  condition  that  hampers  the  right  to  con- 
vey by  encumbering  it  with  an  inchoate  right 
of  dower.  And  until  he  does  some  act  towsrda 
paying  tbe  purchase  money  be  obtains  no 
vestea  riirht  of  purchase  or  to  claim  a  patent. 
Benton  Min.  cfi  8mdi.  Co.  v.  Atta  Min.  (ft 
Smelt.  Co.  145  U.  8.  428  [36:  7621;  flUWfpAv  T. 
Oou>an,  01  U.  S.  880  [28:  424]. 

Tbe  last-cited  case  arose  underthe  statute  In 
relation  to  a  settler  seeking  to  acquire  tbe  right 
of  pre-emption  In  certain  laDdB,  yet  the  same 
principle  appliea  to  a  oaae  of  one  who  had  lo- 
cated land  and  is  in  possession  thereof,  but  has 
(Ndd  nothluKOO  account  of  tbe  laods  aud  Iish 
made  no  effort  to  purchase  the  same.  An 
abandonment,  therefore,  by  tbe  locator  sur- 
renders merely  a  right  to  tbe  exclusive  posses- 
sion, aa  provided  for  in  the  statute,  which  ex- 
clusive possession  remains  during  the  pleasure 
of  the  government  An  abandonment  of  it  by 
leaving  it,  not  intending  to  return,  or  a  con- 
veyance of  bis  Interest  to  a  third  party,  would 
seem  equally  to  terminate  that  interest  and  ef- 
fectually to  bar  all  possible  future  claim,  if  any 
ever  existed,  on  the  part  of  his  wife  to  dower 
In  such  premises. 

By  couveying  his  interest  as  locator  be  not 
only  ceases  to  do  any  work  on  the  claim  as 

ftrovided  for  by  statute,  bu  t  he  puts  another 
n  possession  with  all  his  rights  to  do  tbe  nork 
called  for  by  it,  and  gives  him  tbe  right  to  do 
all  that  he  could  have  done  towards  purchasing 
the  land  itself.  When  the  grantee  does  tbe 
work  and  then  obtains  a  patent,  it  ought  not  to 
*be  burdened  with  any  right  of  dower  in[452 
tbe  widow  of  his  grantor,  who  bad  by  bis  con- 
veyance abandon^  all  bis  rights  and  given  up 
the  possession  upon  which  they  were  baaed. 
Tbe  statute,  by  expressly  providing  that  the 
locator  and  hu  hdn  andf  assigns  should  have 
tbe  rightly  clearly  mettot  to  provide  for  a  con* 
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▼eyaoce  tbereof  to  tbe  gnntee  to  the  Mme  ex- 
tent that  they  were  poeseesed  by  the  grantor. 

We  are  of  opinioD,  tberefore,  that  by  tbe 
coDTeyaoce  of  Mrs.  Black'a  hoaband  to  his 
graotee  of  all  hia  iDterest  aa  locator  in  tbe 
mloing  claim  in  qneation  he  abandoned  all  his 
right  uid  intereat  In  tfaa  cUm  to  his  grantee, 
and  that  interest  which  thna  passed  to  hb 
crantee  was  not  sabject  to  any  possible  encuni- 
brance  of  the  wife  by  way  of  dower  (n  tbe 
premisea.  The  interest  granted  by  the  United 
States  waa  of  each  a  nature  tbat  a  conveyance 
of  Black's  right  to  the  possession  terminated 
ft  to  the  same  extent  as  it  it  bad  been  forfeited 
by  nonperformance  of  the  cooditions  provided 
for  In  tbe  statute,  and  hence  the  wife  hii  do 
claim  for  dower  in  tbe  premlseL 

ncjvdffmentu  affirmed. 


W.  J.  FAUST,       Ai  Ar., 
«. 

VKTTBD  STATES. 

(See  8.ait0portar^ed.4SI-Ul) 

In^etment,  when  not  dtfeeHre—tranaeript  cf 
po$tnuutier't  aeoount — endmee — aUowivg  vU- 
nm  to  h«  reeaUed—vmbadmmi  bp  attiatant 
pottmattar. 

L  AnlndletmentisQotdetoetfTebeoauaeltspeUs 
the  name  of  defMidaot  *^ilit,**  Instead  of 
"roust." 

S.  A  certified  traosorlpt  of  tbe  aooouot  of  a  post- 
master Crom  tbe  ofBoe  of  tbe  Auditor  of  tbe 
Treasarjr  at  Vasbtngton  Is  admlssltde  on  tifal  of 
RQ  ladJotmeot  of  his  assistant  poatmaaterftHr  am- 
tMOillDir  mooer  order  f  Bads. 

tt  BvMeDoe  that  another  pcxaon  had  ooBunltled 
another  and  diflereut  offense,  and  bad  been  ta< 
dieted  and  oonvloted  thwefor,  Is  not  admlaslbia 
on  a  proseoutloo  for  crime. 

A,  AUowhv  a  wHseas  to  be  reoalled  to  obange 
statementamade  on  Us  ecoss-eaDlnatlon  Is  In 
tbe  dlsmtton  of  the  ooait, 

S.  Wentof  ooosent  of  a  postmaster  to  embeute- 
meot  of  monej'  order  funds  bjr  bis  aaslstaDt  is 
not  necessary  to  make  tbe  latter  liable  for  tbe 
orinMa 

[Ko.  68?.] 

BiOmititi  JiMMortf  9. 1896.  iMftdJbyfV. 

1898. 

rr  ERROR  to  tbe  District  Court  of  the 
United  States  for  the  Northern  District  of 
Texas  to  review  a  Judgment  of  that  court  con- 
victing W.  J.  Faust  of  the  crime  of  feloniously 
embezzling  certain  money-order  funds  of  the 
United  Statea.  JJtrmed. 

Statement  by  Ur.  Jiutlce  Sldru  i 
In  tbe  diatrict  court  of  the  United  States  for 
tbe  northern  district  of  Texaa  tbe  defendant, 
plalntlil  In  error,  waa  indicted,  December  21. 
1888,  and  subeeouently  tried,  for  feloniously 
embemling  certwi  money  ordte  funds  of  the 
United  States.  On  April  18,  1896,  he  was 
found  guilty  under  the  9d  eonnt  of  the  indict- 


ment, which  allege^  thst  on  April  6, 1888,  he 
was  assistant  postmaster  at  Tbomlon,  Iq  tbe 
county  of  Llmestoue,  within  the  district  afore- 
said, and  as  such  assistant  poetmaater  had  in 
hia  possession  and  control  money  order  funds 
to  the  amount  of  (400,  uid  did  unlawfully 
and  feloniously  embeale  and  convert  the  same 
to  hia  own  use.  He  waa  aentenoed  to  im- 

Erisonment  in  the  penitentiaiTi  end  thenupos 
e  applied  for  and  obtidnad  m  writ  of  error 
from  tills  court 

On  tbe  trial  tbe  defendant  entered  a  plea  of 
misnomer,  as  follows: 

"And  now  comes  W.  J.  Foust  in  hisimper 
person,  who  Is  Indicted  bv  the  name  of  W.  J. 
Faust,  and,  having  heard  the  aald  Indictment 
read,  sava  that  he  waa  baptized  In  tbe  oame  of 
W.  J.  Foust,  and  by  tbat  name  always  siDce 
his  baptism  hereto  has  been  called  and  known, 
and  by  no  other  name  has  be  ever  been  known 
or  called,  and  this  be.  the  said  W.  J.  Fuust,  Is 
ready  to  verify.  Wherefore  he  prays  Judg- 
ment of  the  said  Indtetmant,  and  that  the  same 
may  be  quashed.** 

The  courtovermled  this  plea,  and  the  defend- 
ant took  an  exception.  AttfaesnggesUonofthe 
attorney  for  the  United  *8tales  tbe  de-  [454 
fendaot  waa  requested  to  suggest  his  true  and 

{>roper  name.  In  order  that  it  nugbt  be  inserted 
n  Uie  Indlctnient  and  entered  on  the  dockM. 
This  the  defendant  dedlned  to  do. 

Exceptlona  were  also  taken  by  the  defend- 
ant to  tbe  rejecdon  of  certain  evidence  offered 
on  hia  behalf,  and  to  the  admission  of  certain 
evidence  iotroduced  by  the  government;  and 
to  the  court's  refusal  to  cbarge  the  jury  aa  the 
defendant  requested,  and  to  certain  portlona 
of  the  charge  which  were  given. 

Jfewrr  A.  fL  Oarlud,  R.  C.  Gairlaad, 

Pearre  A  Bowiton,  and  SicAard  A  Barri»o» 
for  plalnliff  in  error. 

Mr.  Edward  B.  WUtnny.  Assistant  At- 
torney General,  fi«  defendant  la  error. 

TSt.  Juatloe  Shlrma  delivered  the  o[dnlon  of 
the  court: 

In  the  indlctmeot  the  defendant  was  de- 
scribed aa  one  "  W.  J.  Faust,"  whose  Christian 
name  was  to  the  grand  jurors  unknown. 
There  was  Aled  a  pUa  of  misnomo*.  In  which 
the  defendant  evened  tbat  he  had  been  bap' 
tlMd  in  the  name  of  "W.  J.  Fouat,"  and  that 
he  bad  always  been  known  and  called  by  that 
name,  and  prayed  that  the  indictment  might 
be  quashed.  This  plea  was  overruled,  aa  was 
likewise  a  motion  to  quash  tbe  indictment  on 
tbe  ground  tbat  defendant's  name  was  W.  J. 
Foust,  and  not  W.  J.  Fau^  as  it  appeared  In 
tbe  indictment. 

In  this  we  see  no  errw.  A  name  need  not 
be  correctly  spelled  In  an  Indictment,  if  an\h 
Btantlally  the  same  sound  la  preserved.  Tbe 
following  are  cases  in  which  the  variance  be- 
tween the  names  aa  alleged  and  aa  proved  waa 
at  leaat  as  great  as  in  tbe  present,  and  in  which 
It  was  lielathat  the  variance  was  not  materiiU : 
Bu»  and  BOb,  89  Pa.  488;  Beekman  and 


Nora,— OmtefofierorerrorlnmCdillenoBMorinl-  t  A$tomifflelmev<tfcminttialjwaiiam§tm»noilm 
Uai,  net  materiia  or  a  mUnomcr;  idem  Kmow;  *'se»-  to  Keeoe  v.  Veade,  T:  fiBl. 
for**  or '^funtor" /omt  fiojKirt  0/ nanw,--flee  notes  to  I 
Kooe  V.  Meade,  7: 881.  and  Doiton  r.  Oslo,  SO:  880.  * 
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Badmm,  88  180;  intern  and  Eud$on,  1 
Mo.  148;  aUjftfr  and  £Ha/br.  20  Kan.  887; 
WMi&y  and  fFoIby,  31  Ark.  468;  Penryn  and 
iVniiyfiqtf.  14  Hd.  121. 
455]*Th0  aecond  aulgnmeni  alleges  error  Id 
ttae  actloo  of  Uie  court  Id  admittlDg  id  eridence, 
on  the  part  of  the  jroTeromeDt,  a  certified 
truacrlpt  from  tlie  omc«  of  the  Auditor  of  the 
Trmiiity  at  WaihlDgtoD,  ahowlng  account  of 
J.  E.  Fouat,  poBtnuuter  at  ThorntoD,  Texas, 
from  October  10,  1891.  to  Hay  20, 1898,  sbow- 
iDfc  balance  due  of  $744.18. 

This  wu  objected  to,  because  said  transcript 
did  not  purport  to  be  a  trauscrlpt  from  the 
mooey  order  acooaot  books  of  the  Postofflce 
Departmeat  of  the  account  of  W.  J.  Foust, 
the  defendant,  and  could  aot  tend  to  prove 
any  Issue  in  the  case  against  W.  J.  Foust. 

The  lodlctmeDt  was  against  W.  J.  Faust  as 
assistant  postmaster,  and  It  was  proved  that 
h«  was  the  son  and  assistaat  of  the  principal 
poetoMSter,  and  as  such  had  the  sole  manage- 
ment  and  possession  of  the  money  order  busi- 
ness and  money  order  funds  during  the  entire 
term.  It  la  acueely  necQBsai;  tosay  that  tiwre 
la  no  merit  in  this  assignment  of  error. 

The  substance  of  the  third  assi^ment  is  the 
refusal  of  the  court  to  admit  evidence  tendiae 
to  show  that  another  person  than  the  defend- 
ant, at  a  time  anterior  to  the  time  of  the  com- 
mission of  the  otFensecliarged,  had  committed 
another  and  different  offense,  than  the  one 
herein  charged ,  and  that  said  other  peraon  had 
been  indlcied  aad  coBTlcted  thereof.  This 
evidence  was  properly  rejected  as  Irrelevant 
Bad  immaterial. 

The  fourth  assignment  complains  of  the  re- 
fusal of  the  trial  court  to  permit  a  witness  who 
bad  iMen  examined  and  croes-examlned  to  be 
recalled  In  order  to  make  some  change  in  the 
statements  made  by  him  on  cross-enmlnatloD. 
This  wtB  plainly  a  matter  within  the  discretion 
of  the  court  below. 

In  the  fifth  assignment  the  charge  as  a  whole 
is  objected  to  as  mtsleading,  and  also  because 
it  tooK  from  the  jary  the  vital  point  at  issue  in 
the  case. 

Our  reading  of  the  charge  does  not  support 
either  of  these  objeeUfms. 

We  perceive  no  misdirection  nor  aoy  state- 
ments calculated  to  confuse  the  jury.  The 
jury  were  explicitly  told  that  they  were  the 
judges  of  what  the  evidence  waa  and  of  its 
wdeht. 

The  dxth  assignment  Is  based  on  the  refusal 
460]of  the  court  to  *charge  the  jury  tbat-the 
embezzlement  muat  be  proved  to  have  taken 
place  without  the  consent  of  the  defendant's 
principal  or  employer.  It  waa  claimed  that  as 
the  fndiclment  failed  to  charge  that  the  de- 
fendant embezzled  any  money  without  the 
consent  of  bis  orlndml  or  employer,  and  as 
the  postmaster,  j.  £.  Foust,  employed  the  de- 
fendant, the  defendant's  reeponsiMUty  was  to 
the  postmaster,  and  not  to  the  government. 
We  see  no  merit  in  this  assignment. 

We  have  examined  the  remaining'  assign- 
meats  and  have  found  nothing  therem  aet  up 
of  which  the  dctfendantfaaa  jut  leaaon  to  com- 
plaiD,  and 


OEOROB  A.  EDDT  and  H.  O.  Obois,  as 
Receivers  of  the  MisaouTl,  Eansaa,  A 
Texas  Railway. 

ft. 

BEN.  F.  LAFATETTE  kt  hu 
(Bae  &  a  Boportar^  ed.  tfOi  4ff.) 

Service  tf  swnmoiia  pfwrnptfoa  ipnnff— 
n^/i^^eneg   ^  raAsoy  eMnpanjr— <ns(ru0- 

L  Servfoe  of  a  aumoions  on  an  acent  of  tbe  re- 
ceivers of  a  railroad  aiqMlnted  1^  IMnal  oourls 
tasufflolentlf  made  asxeQutaedfbraervioeonaB 
agent  of  a  railroad  oompanr. 

Z.  It  wlU  not  be  preeamed  that  persona  In  posies 
sioo  of  liajr  were  snUty  ot  a  treapasi  or  of  violat. 
taw  a  oftmlilBl  statute  In  outtloir  it  If  ttdeesnot 
appear  that  It  oould  not  bave  been  eat  hwfullr. 

8.  Neffllaeoce  of  a  railway  oompanr  In  aliowfnv 
oombuatlble  materials  to  aooumulate  upon  lis 
track  and  rlsbt  of  way,  which  are  liable  to  uka 
flre  from  aparka,  la  a  qufstlon  for  the  jurj. 

it  Instructions  tbat  tbe  Jury  mar  allow  Interest 
are  not  ground  for  reversal  If  tbejrdM  aotallow 

^  [No.  180.] 

BiOmiitUA  UvrA  9,  Deeidtd  Mag  18, 

1896. 

IN  ERROR  'to  the  tTnited  Statea  Circuit 
Court  of  Appeala  few  the  Eighth  dreuit  to 
review  a  judgment  of  that  county  affirming 
tbe  judgmcDt  of  the  United  States  Court  for 
the  IndtsD  Territory  lo  favor  of  the  plalotifCa. 
Ben.  F.  Lafayelie  tt  at.,  against  tbe  defeod- 
auts,  Georfce  A.  Eddy  et  at.,  receivers  of  the 
Missouri,  Kansas.  &  Texas  Railway,  for  the 
amount  of  certain  quantities  of  bay  burned  np 
and  destroyed  by  sparks  and  coala  of  flre 
emitted  from  an  engine  running  upon  said 
railroad.  Affirmed. 
See  same  case  below,  4  U.  8.  App.  247.  * 

Statement  bv  Mr.  Justice  Shiraw 
The  complaint  in  this  case  was  filed  lo  the 
United  Stales  court  for  tbe  Indian  tenltory 
on  March  17,  1800,  and  on  tbe  nme  day  the 
clerk  of  tbat  court  issued  the  following  sum- 
moDs; 

United  States  of  America, ) 
Indian  Territory.  f 
The  President  of  the  United  States  of  A  medca 
to  the  marshal  of  tbe  Indian  Territory : 
Tou  are  commanded  to  summon  Qeorge  A. 
Eddy  and  H.  O.  Cross,  receivers  of  the  Mis- 
souri, Kansas,  A  Texas  Railway,  a  cwporation, 
to  answer,  on  the  1st  day  of  the  next  April 
term  of  tbe  United  States  court  for  tbe  Inwan 
territory,  being  the  7th  day  of  April,  &.  d. 
1890,  a  complaint  filed  agaiost  them  In  said 
court  by  Sallie  M.  Halley  and  Ben.  F.  Lafay- 
ette, and  warn  them  tbat  upon  their  failure 
to  answer  tbe  complaint  will  be  taken  for  con- 


U.  &,  Boos  41. 


NOtb.— ^  to  UoMtty  of  nXbroad  company  for 
ftm  aet  butt  along Om  Une;  vihat  admiaMAe  to  provo 
tuffiigmce  by  mrnpanv,— aee  note  to  Grand  ^unk 
&  Cob  V.  Blchardsoa,  2B:  807. 
Hut  oppeamnee  atm  aU  dtfeeta  in  mmiee  of  pn^ 
•sorttanonserriea,  except  want  of  JurimUetionof 
•tdtfeet-matter;  tervlee  of  fummotu  by  varty  or  other 
Imprvper  person  U  but  a  eure  frregulorttv.'-eee 
note  to  Knoz  v.  Snounars,  f:  UO. 
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feased;  and  will  make  due  return  of  tbe  anm- 
moDs  OQ  tbe  flrst  day  of  tbe  next  April  term 
oi  Bald  court. 
WItaesa  the  honorable  James  U.  Sbackel- 
ford,  judge  of  *8aid  court,  aod  the  aeal 
thereof,  at  Jluscogee,  lodiaD  territory,  this 
17th  da^  of  Match,  a.  d.  1890. 

Wm.  Kelson,  Clerk. 

Tbe  summons  bean  the  following  return: 

Received  tbls  lammoiu  at  2  p.  h.  .  March  17, 
1890,  and  I  certify  to  having  served  said  sum- 
moDS  by  leaving  a  copy  thereof  with  J.  W. 
Wmtams,  tbe  agent  of  tbe  witbia-named  de- 
lendanta,  at  Muscogee,  tbls  17tb  d«y  of  March, 
1800L 

T.  B.  Needlei,'Mar8b8U. 

Tbe  complaint  began  as  follows:  "Tbe 
plaintiff,  Ben.  F.  Lahyette,  white,  and  resid- 
ing Id  the  Indian  territory,  and  plaintiff,  Sallie 
M.  Hailey,  an  Indian,  and  residing  In  ibe  In- 
dian territory,  allege  that  tbe  defendants 
George  A  Eddy  and  H,  C.  Cross,  white  men. 
were  st  tbe  time  hereinafter  mentioned,  and 
are  now,  the  receivers  of  tbe  Missouri,  Kansas, 
A  TexBS  Bailway,  a  dulv  incorporated  rail- 
road companr  doing  business  in  the  Indian 
terrilorr,  ana  operating  its  railroad  through 
tbe  Inaian  territory  under  and  by  virtue  of 
the  laws  of  tbe  United  States,  and  that  said 
Qeorge  A.  Eddy  and  H.  C.  Cross  were  on  tbe 
—  day  of  —  duly  ^pointed  as  receivers  of 
■aid  railraBd  by  the  circuit  court  of  tbe  United 
Stales  for  the  dghth  judlclsl  district."  It  pro- 
ceeded to  allege  that  the  said  railroad  was  lo- 
cated near  the  premises  of  tbe  plaintiff,  Sallie 
M.  Hailey,  in  tbe  Indian  territory;  that  the 
defendants  had  negligently  permitted  large 
qnantlties  of  dnr  grass  and  weeds  to  accumu- 
late on  tbe  railroad  right  of  way,  which  was 
100  feet  in  width  on  either  side  of  the  track; 
that  the  defendants,  on  August  20,  1889,  were 

E rating  and  running  over  tbe  road  an  en- 
i,  Ko.  68,  which  was  not  supplied  with  tbe 
1  appliances  for  arresting  sparks  of  fire,  and 
that  while  using  the  engine  upon  the  road 
near  the  premises  of  the  plaintiff,  Sallie  M. 
Hailey,  they  negligently  permitted  It  to  cast 
spsrks  sod  coals  of  Are  into  tbe  diy  grass  on 
tbe  said  right  of  way,  thus  starting  a  fire  which 
opread  over  tbe  land  of  the  said  plaintiff,  and 
450]there  destroyed  large  quantities  of  *hay, 
which  she  and  tbe  plaintiff,  Ben.  F.  Lafayette, 
bad  jointly  put  up  and  cured,  and  In  the  pro- 
ceeds of  the  sate  of  which  tbo  plalntlA  were  In 
certain  proportions  to  share.  It  was  averred 
that  tbe  amount  of  tbe  bay  so  destroyed  was 
OeOi  1008,  of  the  value  of  $2,066,  for  which 
sums  the  plalniifTs  ssked  judgment. 

On  May  6.  1890.  tbe  defendanta  entered  a 
special  appearance  In  the  case,  staliog  that 
they  appeared  "apeclally  and  only  for  the  pur- 
poses 01  this  motion  and  for  no  other  pur- 
pose," and  moved  tbe  court  to  quash  both  the 
said  summons  and  tbe  said  return,  apoo  tbe 
grounds  that  tbe  summons  was  improperly 
and  illegally  Issued,  did  not  show  tbe  nature 
of  the  complaint  filed,  and  did  not  set  forth  a 
cause  of  aciion;  that  the  return  was  untrue; 
that  J.  W.  Williams,  who  was  designated  in 
the  return  as  "the-agent  of  the  witnin-naiiied 


defendants."  was  not  on  Msrcb  17, 1890,  such 
agent;  that  J,  W.  Williams  was  not  on  that 
day  sucb  a  person  as  could  legally  have 
been  served  with  process  against  tbe  said  re- 
ceivers; and  that  the  return  and  service  were 
made  improperly.  Id  support  of  tbb  motloo 
tbe  defendants  proved  that  they  were  recelvera 
of  tbe  said  Missouri,  Kansas,  &  Texas  Rail- 
way, duly  appointed  as  such  by  the  circuit 
court  of  the  Uoited  States  for  tbe  district  of 
Kansas,  and  by  the  drcolt  oonrt  of  the  United 
States  for  the  western  district  of  Arkansas, 
prior  to  the  institution  of  tbls  suit;  tbst  as  such 
they  were  engaged  in  operating  tbe  said  rail- 
way previously  to  snd  at  the  time  of  the  serv- 
ice of  tbe  summons  upon  J.  W.  Williams; 
and  that  J.  W.  Williams  was.  on  March  17. 
1890,  station  agent  for  the  »M  recdvers  at 
Muscogee,  Indian  territory.  The  defendants 
filed  at  the  same  time  tbe  affidavit  of  J.  W. 
Williams  to  the  effect  that  since  tbe  month  of 
June,  1887,  be  bad  been  station  agent  for  the 
said  receivers,  but  that  he  had  never  been  the 
agent  of  "the  Missouri,  Kansas,  &  Texas  Bail- 
way,  a  corporation"  within  the  Indian  terri- 
t^^,  and  was  not  such  agent  on  March  17, 

Tbe  court,  having  beard  and  considered  the 
motion,  overruled  toe  same,  to  which  action 
the  defendanta  excepted.  Afterwards,  on  May 
19,  1890,tbev  filed  their  answer,  *deDylng[466 
therein  all  the  essential  allegations  of  the  com- 
plaint, but  protesting  that  they  bad  not  been 
served  with  process,  and  asserting  that  the 
court  bad  not  acquired  jurlsdietlai  orer  them 
In  tbe  case. 

A  trial  was  duly  had  before  the  oonrt  and  a 
jury.  After  all  tbe  evidence  on  the  part  of 
the  plaintiffs  bsd  been  Introduced,  the  defend- 
ants moved  to  have  the  same  stricken  out  for 
tbe  reason  that  It  did  not  show  that  tbe  engine 
which  caused  the  alleged  damage  was  engine 
Na  68,  as  alleged  In  the  complaint.  The  mo- 
tion was  overraled,  and  tbe  court  granted  the 
plaintiffs  leave  to  amend  their  complaint  by 
striking  oat  of  the  same  the  words  and  figures 
"No.  63."  The  defendants  excepted,  and  then 
moved  for  a  continuant  of  tbe  case  In  order 
to  give  them  time  to  meet  tbe  aliegatiooa  of 
the  complaint  as  amended.  This  motion  also 
was  overruled,  to  which  action  tbe  defendants 
excepted. 

At  the  close  of  all  the  testimony  the  defend- 
ants moved  the  court  to  direct  the  Jury  to  re- 
turn a  verdict  in  their  favor.  The  conri 
overruled  tbe  motion,  and  tbe  defendants  ex- 
cepted. Th^  then  requested  tbe  court  to  give 
the  jury  certain  lostractions,  among  wluch 
was  tne  following: 

"The  a>url  instructs  the  jury  that  If  you 
find  from  the  evidence  in  tbls  cose  that  I  he  bay 
claimed  by  tbe  plaintiffs  to  have  been  buroed  by 
sparks  cast  out  from  tbe  fire  of  one  of  defend- 
ants' engines  was  cut  from  the  public  domain 
or  open  lands  of  the  Creek  nation,  and  not 
upon  land  owned  or  possessed  by  pislntiffs  or 
either  or  both  of  them,  and  that  said  hay  was 
so  cut  upon  tbe  said  public  domain  or  open 
lands  of  tbe  Creek  nsiloo,  without  the  consent 
of  tbe  ssld  Creek  nsiion  or  lu  officers  or  agents, 
that  then  the  plaintiffs  cannot  recover  In  this 
action." 

The  court  rsfused  to  ^ve  this  instruction,  to 
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wUoh  nfoaal  ttw  defendants  excepted. 
Among  the  Itutracdoni  which  the  <»>urt  gave, 
■nd  to  the  giving  of  vblch  the  defendKOts  ex- 
oepted.  were  the  following: 

"10.  The  coart  further  Instracts  the  jary 
that  evidence  of  a  railway  company  allowing 
oomboatible  materials  to  accumulate  upon  its 
track  and  right  of  wav  which  Ib  liable  to  take 
461]  *flre  from  sparu  escaping  from  passiag 
engines  and  communicate  it  to  adjacent  prop- 
erty, is  sufficient  to  warrant  the  jury  Id  impat- 
iDg  negligence  to  the  company. 

It  is  the  duty  of  t  raOroad  company 
to  keep  Its  right  of  way  clear  of  oombustlble 
materials,  and  f^ure  to  do  so  Is  a  drcnm- 
itance  showing  negligence. 

"18.  The  court  further  instructs  the  Jury 
thatiftbey  shall  find  for  the  plaintiffs,  then 
the  measure  of  damages  is  Uie  market  value  of 
the  bay  when  burned,  together  with  iaterest  at 
4per  cent  per  annum  from  the  date  of  the  de> 
•traction  of  the  hay." 

On  June  87, 1801.  the  Jury  rendered  a  ver- 
dict for  the  plaiDtifte  for  the  sum  of  $2,664, 
with  interest  thereon  at  6  per  cent,  aod  on  July 
10, 1S81,  ludgment  was  ent^ed  In  favorof  the 
plalntiffain  toe  said  amount,  with  6  per  cent 
Interest  on  the  sane  from  date  until  paid.  The 
defendants  look  the  case  upon  writ  of  error  to 
the  United  Slates  court  of  appeals  for  the 
eighth  circuit,  where,  on  February  10,  1803. 
the  said  judgment  was  affirmed.  Tbey  then 
made  a  motion  for  a  rehearing  in  that  court, 
and  the  same  having  been  denied,  tbey  sued 
out  a  writ  of  error  bringiog  the  case  here. 

Memn.  Jaaaea  Hagerasaa,  OlUford  Ii. 
Jackaon.  and  JoMph  2L  Bryaon,  for 

plaintiff  in  error: 

The  petition  does  not  allege  facts  constitnt- 
isg  a  cause  of  action. 

It  falls  to  allege  that  lire  was  negligently  per- 
mitted (o  spread  from  right  of  way  to  plain* 
tiff's  hay. 

LouitHUe,  if.  A.  A  0.  B.  Co.  v.  MUrt,  87 
Ind.  888;  Indiana,  B.  A  W,  B.  Oo.  v.  Adam- 
am,  00  Ind.  60:  Pitttlmrg,  0.  A  St.  L.  S.  Cb. 
T.  Biieon,  70  III  111. 

The  court  erred  in  not  directing  the  jury  at 
dose  of  the  evidence  to  return  a  verdict  for 
defendant;  and  further  erred  in  charging  the 
Jury  that  evidence  simply  afaowlng  that  the  fire 
orisinated  a  abort  time  alter  a  trun  passed  and 
that  sparks  were  seen  escaping  from  the  en- 
gine of  such  train  was  prima  fade  proof  that 
the  receivers  had  negligently  set  out  the  fire 
and  that  the  burdenof  disproving  their  having 
mgltgently  set  out  the  fire  was  thereupon  cast 
upon  the  receivers. 

Pierce,  Railroads,  487;  Redf.  Bailway  Law, 
8d  ed.  454;  Flffnn  v.  San  Franeiteo  A  8.  J.  R. 
Co.  40  Cal.  14,  6  Am.  Bep.  005;  Rood  v.  Nea 
Tm-k  A  B.  R.  Co.  18  Barb.  80;  PhUadelphia  A 
JB,  B.  Co  y.  Teiter,  8  Pa.  866;  Franl^ord  A  B. 
Turnp.  Co.  T.  Phitaddplia  A  T.  R.  Go.  04  Pa. 
S4S;Jefferity.  PhaadHphia,W.  AB.  R.  Co.  3 
Boust.  (Del.)  447:  Baitimoro  A  8.  B.  Co.  v. 
Woodruff,  4  Md.  848,  60  Am.  Dec.  72:  Bur 
rovgkoY.  Bovtaionie  R.  Co.  IB  Conn.  124,  88 
Am.  Dec.  64;  Thirttenth  A  F.  8t.  Paaa.  B.  Co. 
T.  Boudrmi,  OS  Pa.  475.  87  Am.  Hep.  707; 
SkOdon  V.  BvOmm  Biwr  S.  Co.  14  N.  Y.  218, 
67  Am.  Dea  156;  FmvAan  v.  Taff  Vale  R.  Oo. 
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5  Hurlst  &  N.  670:  Eammenmifh  A  0.  R. 
Co.  V.  Brand.  L.  R  4  H.  L.  171,  201. 202. 

No  presumption  of  negligence  arises  upon 
the  plaiatlff  simply  showing  that  fire  was 
set  out  by  an  engine,  and  the  plaintiff  must^ 
further  and  show  some  act  of  negligence  m 
the  construction  or  operation  of  tbe  engine. 

Gandj/  v.  Cliienffo  A  N.  W.  B  Co.  80  Iowa. 
410.  6  Am.  Rep.  682:  Sheldon  v.  Bud»on  River 
B.  Oo.  UN.  Y.  218.  67  Am.  Dec.  155;  Maeon 
A  W.  B.  Co.  V.  ifeConneU,  27  Qa.  481:  BuU  v. 
Swrammto  V.  B.  Co.  14  Cal.  887. 78  Am.  Dec. 
9M;PMadetphiaAB.B.  Ob.  t.  7<nwr ,  78  Pa. 
181;  Morrit  ARB.  Go.  StoM,  86  N.  J.  L. 
658;  Indxanotpe^  A  0.  B.  Co.  v.  Paramore.  81 
Ind.  148:  Kanta*  P.  B  Oo.  v.  Butt$,  7  Kan.  808: 
Burrought  v.  Boutatonic  B  Co.  10  Cona.  127, 
88  Am.  Dec.  64;  Jeffriet  v.  Philadelphia,  \V.  A 
B.  B.Co.9  Houst.  (Del)  447;  Buffntr  v.  Cin- 
HnnaH,  B.A  D.RO0.U  Ohio  St.  06;  EUit  v. 
Porimouth  AB  R  Oo.9  Ired.  h.  188;  Jack- 
tohvUte,  T.  AK.W.B  Oo.  v.  Peninmlar Land, 
T.  A  Mfg.  Oo.  27  Fla.  1,  157. 17  L.  R  A.  83; 
Bmderton  v.  Philadelphia  AB.B.  Co.  141  Pa. 
461,  16  L.  R  A.  299;  Edrington  v.  LouimUe, 
N.  O.AT.R.  Co.  41  La.  Ann.  06;  Lovmey  v. 
Ifm  Bruntwiek  B  Co.  78  Me.  479;  Lyndtay 
V.  Conn^icut  A  P.  B  B  Co.  VI  "Vt.  648. 

The  mere  setting  out  a  Are  does  not  raise  a 
presumption  of  negligence. 

Parrott  v.  WOla  {'^itro-Glgeeriiio  Oat^')  83 
U.  8.  15  Wall.  687(31:211). 

The  trial  couri  erred  In  charging  the  jury 
that  the  action  of  the  receivers  in  allowing 
their  right  of  way  and  track  to  be  and  reoiniu 
in  condition  shown  by  testimony  was  sufficient 
to  warrant  tbe  jury  in  imputing,  negligence  to 
tbe  company,  and  showed  negligence. 

Whitg  V.  MiMOuri  P.  B.  Oo.  91  Kan.  2^; 
Cfibbons  v.  Witfon$in  V.  B.  Co.  68  Wis.  333: 
Benoon  v.  Qvlf,  C.  A  8.  F.  R.  Co.  69  Tex. 
407;  Zetoe  v.  Chieago  A  N.  W.  R.  Co.  80  Iowa, 
80,  6  Am.  Rep.  648;  Bau  v.  Chicago,  B.  A  Q. 
B.  Oo.  28  111.  90,  81  Am.  Dec.  254;  Delatearc, 
L.  A  W.  R.  Co.  V.  Salmon,  80  N.  J.  L.  299. 23 
Am,  Rep.  214;  Flynn  v.  San  Francisco  A  S.  J. 
B.  Co.  40  Cal.  14,  6  Am.  Rep  596;  Pcrrij  v. 
Southern  P.  R  Co.  50  Cal.  578;  TroxUr-v.  Rich- 
mond A  D.  R.  Co.  74  N.  C.  877;  Snyder  v. 
PitUibvTg,  C  A  St.  L.  B  Co.  U  W.  Ve.  14; 
Jonee  v.  Michigan  C.  B.  Co.  69  Mich.  487. 

Mr.  WUUmb  T.  HuteUnff*.  for  defend- 
ants in  erZDR 

The  complaint  states  a  good  cause  of  action. 

If  the  complaint  is  defective  In  tbe  particu- 
lar urged,  it  was  cured  by  tbe  verdict 

Laieiter  v.  Jaekman,  88  Ind.  118. 

But  the  coroplaiat  charges  actionable  negli- 

fence  against  the  defendants.  The  only  cases 
olding  the  contrary,  even  when  tbe  question 
wns  raised  in  the  lower  court,  are  those  from 
Indiana  cited  In  brief  of  plaintiffs  In  error. 

Those  cases  are  dlscossed  and  distinguished 
in  Baugtn  v.  Chicago,  M.  A  St.  P.  B  Co.  ^S>. 
D.  894. 

Similar  allegations  in  complaiots  have  beeo 
held  good  in  Black  v.  Aberdeen  A  W.  E.  R.  0> 
116  N.  C.  667;  LouiwiUe,  N.  A.  A  O.  B.  Co. 
V.  Banmann.  87  Ind.  432. 

The  direction  in  which  the  engine  waa 
going,  tbe  character  of  the  train  it  pulled,  and 
Its  number  are  not  material  allegations. 

BoAUo%  T.  Central  Vtnluntt  A  Cb.  68  Vt 

827 


Digitized  by  Google 


4ti-4M  tfnFBBHB  COUBT  OP 

618;  Orand  Trunk  B.  Co.  t.  BiehanUon,  91 
U.  8. 4Si  (28:  866);  Pitttburp.  O.  A  Bt.  L.  R. 
Co.  T  NoH,  77  lod.  110;  6  Am.  &  Eng.  Edc. 
Uw,  7,  9. 

It  was  the  duty  of  the  nceiven  to  keep  their 
right  of  way  snd  track  clear  of  combustible 
materials. 

The  iostnictioD  to  the  jury  that  evidence  of 
the  railway  companv  allowing  combustible 
materials  to  accumulate  upon  Its  track  and 
right  uf  way,  which  is  liable  to  take  flie  from 
sparks  escaping  from  psssing  engines  and  com- 
muoicaie  It  to  adjacent  property,  is  sufficient 
to  warrant  the  Jury's  imputing  negligence  to 
the  company,  correctly  stales  the  law. 

PitUburg,  C.  it  St.  A.  R.  Go.  v.  Jonet,  66 
Ind.  496.  44  Am.  Rep.  884;  TilUjf  t.  m.  LouU 
A  8.  F.  R.  Co.  49  Ark.  S36:  Black  Atmken 
d  W.  K  R.  Co.  115  N.  C.  667. 

Mr.  Justice  Shiras  delivered  the  i^ntoD  of 

the  court: 

This  was  an  action  brought  la  the 
United  States  court  in  the  Indian  territory  to 
recover  for  dsmaKCS  caused  to  the  property  of 
the  plniotitFs  by  the  negligent  management  of 
the  railroad  of  the  Mi^mri,  Kansas,  &  Texas 
Railway  Company,  a  corporation  created  by 
the  laws  of  the  United  States,  and,  at  the  time 
of  the  accident,  in  the  control  and  management 
of  George  A.  Eddy  and  Harrison  C.  Cross,  re- 
ceivers, who  had  been  appointed  such  br  the 
United  States  circuit  court  for  the  district  of 
Kansas  and  by  the  United  States  circuit  court 
462]  for  *the  district  of  Arkansas.  Both  of 
those  districta  and  the  Incilao  territory  cmiui- 
tute  a  portion  of  the  eighth  judicial  circuit  of  the 
United  Stales,  and  the  rallrMd  in  question 
traverses  the  stales  of  Arkansas,  Kansas,  aod 
the  Indian  territory. 

The  first  question  presented  Is  whether  the 
trial  court  acquired  Jurisdiction  to  ttj  the  case 
against  Eddy  and  Cross,  receivers  of  the  His- 
aouri,  Kansas.  &  Texas  Railway,  by  virtue  of 
the  summons  served  on  one  Wfllfams  aa  agent 
of  said  receivers  In  charge  of  their  RtatlOD  at 
Muscogee  in  the  Indian  territory. 

The  return  of  the  marshal  was  that  he  had 
served  the  summons  by  leaving  a  copy  thereof 
with  J.  W.  Williams,  the  agent  of  the  defend- 
ants at  Muscogee,  on  March  17.  1890. 

Ob  April  8.  1690,  the  defendants  entered  a 
special  appearance  attorney,  and  moved  to 
quaeh  the  return  of  the  marshal,  for  four 
reasons:  "First,  becamie  on  the  day  alleged 
in  said  return  as  the  day  of  the  service  of  said 
summons,  to  wit.  March  17,  1890,  J.  W.  Wil- 
liams, styled  in  the  marshal's  return  on  said 
vrit  of  summons  as  the  agent  of  the  within- 
named  defendaats,  wasnotsuchagenitaecond, 
because  said  J.  W.  Williams,  on  the  17th  day 
of  March.  1890,  was  not  such  a  person  upon 
whom  process  against  the  said  George  A  Eddy 
andU.  O.  Cross,  receivers  of  the  Missouri, 
Kansas,  &  Texas  Railway,  could  legally  have 
been  served;  third,  because  lafil  .return 
was  antme;  fourth,  because  said  service  and 
said  return  were  illegally  and  improperiy 
made." 

On  May  6.  1890,  the  defendants,  appearing 
specially,  withdrew  the  motion  theretofore 
filed  by  tbem  to  quash  the  return  of  the  writ 
of  flummoos,  and,  <igain  appearing  Bptdallv. 
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and  only  for  the  purposes  of  a  motion  to  qoaafi 
writ  of  summons  and  return  thereon,  and,  by 
leave  of  court,  filed  such  motion,  and  in  sup- 
port thereof  filed  an  affidavit  of  J.  W.  Wil- 
liams and  a  certified  copy  of  the  order  ap- 
pointing teceiverfc  The  reasons  filed  in  anp- 
port  of  the  second  motion  to  quash  were  as  fol- 
lows: "First,  because  said  writ  of  summons  Is 
Improperly  and  Illegally  issued;  second,  be- 
cause the  writof  summons  in  this  cause  does 
not  show  the  nattire  of  the  complaint  filed 
therein;  third,  because  no  cause  of  action  is  set 
forth  in  the  *writ  of  BnmmODS  issued  [468 
herein;  fourth,  because  laid  return  on  aaia  writ 
is  untrue;  fifth,  because  said  J.  W.  WUIlama, 
who  is  desienatied  in  said  return  ai  the  agent  of 
George  A.  Eddy  and  H.  C.  Gross,  receivers  of 
the  Missouri,  Kansas.  &  Texas  Railway,  a  cor- 
poration, was  not  on  the  day  alleged  in  said 
return  as  the  day  of  the  sernce  of  said  sum- 
mons, to  wit,  sakl  17th  day  of  March.  1890, 
such  agent;  sixth,  becausesaldj.  W.  Williams 
was  not  on  said  17th  day  of  March.  1890.  socb 
a  person  upon  whom  process  against  George 
A.  Eddy  and  H.  C.  Cross,  aa  receivers  of 
the  Missouri,  Kansas,  A  Texas  Railway,  could 
legally  have  been  served;  seventh,  because  said 
return  and  such  service  were  illegally  and  im- 
properly made." 

The  affidavit  of  J.  W.  Williams  was  to  the 
effect  that,  at  no  time,  was  he  ever  the  agent 
of  the  Missouri.  Kansas.  &  Texas  Railway,  a 
corporation  within  the  Indian  territory,  but 
that  since  the  month  of  June,  1887,  he  has  been 
station  agent  for  George  A.  Eddy  and  H.  C. 
Cross,  receivers  of  the  Miasouri,  Kansas,  ft 
Texas  Railway  Company,  and  has  been  such 
agent  at  aald  town  of  Muscogee  in  the  Indian 
territory. 

It  therefore  appears  by  the  affidavit  of  J. 
W.  Williams  that  the  allegation.  In  the  reasons 
filed,  that  said  Williams  wasnof  the  agent  of 
the  said  receivers,  was  untrue,  and  that  Wil- 
liams ua«  Iheir  agent  at  the  time  and  place 
named  in  the  return. 

So  far,  then,  as  the  objection  to  the  service 
and  return  of  the  summons  depended  on  the 
allegation  that  Williams  was  not  the  agent  of 
the  receivers,  it  goes  for  naught,  but  the  ques- 
tion remains  whether  he  was  such  a  person  or 
agent  on  whom  process  against  the  receivera 
could  be  validly  served. 

In  and  by  the  act  of  Congress  of  May  8, 
1690  (26  Stat,  at  L.  p.  94,  ^  81),  it  was  provided 
that  certain  general  laws  of  the  state  of  Arkan- 
sas, in  force  at  the  close  of  the  senion  of  the 
Eeoeral  assembly  of  that  state  of  1888,  as  pub- 
lished In  1884  in  the  volume  known  as  Mans- 
field's Digest  of  the  Statutes  of  Arkansas, 
should  be  extended  and  put  in  force  in  the  In- 
dian territory  uotil  Congress  should  otherwise 
provide;  and  among  those  laws,  so  extended, 
were  tliose  relating  to'questionsof  prac-r404 
tlce  and  procedure;  and  It  Is  allied,  in  the 
oi^nioo  of  tbe  circuit. court  of  appeals  In  the 
present  caa&  that  it  Is  conceded  that  under 
the  lavrs  of  the  state  of  Arkansas,  which  have 
been  made  applicable  to  tbe  Indian  territory, 
such  service  as  was  had  In  the  present  case  is 
sufficient  to  confer  Jurisdiction,  when  the  de- 
fendant is  a  railw^  company  or  a  foreign  cor- 
poration. 

Tbe  trial  court  and  also  the  drcuit  court  of 
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•ppealfl  were  of  opinion  tliat  the  8d  sectloa  of 
tbe Jadldarr  act  of  March  8.  1887  (24  Slat,  at 
L.  654),  aauiorizinB;  suits  to  be  brongbt  against 
leceiTersof  railroads,  without  special  leave  of 
the  conrt  by  which  they  were  appointed,  was 
Intended  to  place  receivers  upon  tbe  same  plane 
with  railroad  companies,  both  as  respects  their 
liability  to  be  sued  for  acta  done  white  operat- 
iDg  a  railroad  and  as  xnpecta  the  mode  of  serv- 
ice. We  concur  in  that  view  and  In  the  con< 
cludon  reached,  that  the  service  In  tbe  present 
case,  on  an  agent  of  tbe  receivers,  was  suffi- 
cient to  bring  them  Into  court  in  a  suit  arising 
within  the  Indian  territory. 

This  conclusion  renders  It  unnecessary  to 
consider  the  soondneas  of  the  further  view  of 
tbe  circuit  court  of  appeals  that  the  receivers 
waived  th^r  objections  to  the  service  of  the 
summons  by  pleading  to  tbe  merits  and  going 
to  trial,  altbougb  having  excepted  to  the 
rulings  of  the  trial  court  Bustaioing  the  regu- 
larity of  the  service.  Such  is  certainly  not 
tbe  general  rale.  The  court  below  thought  the 
rule  in  Arkansas  Is  Uiat  mere  defects  in  the 
service  of  process  may  be  waived  by  appear- 
ance after  a  motion  has  been  overruled  to  set 
aside  tbe  service  in  cases  where  the  court  has 
jurisdiction  of  the  subject-matter  of  the  con- 
troversy and  tbe  defect  in  tbe  service  only  im- 
pairs tbe  jurisdiction  over  the  person  of  tbe 
defendant,  citing  several  decisions  of  tbe 
supreme  court  of  Arkansas  to  that  effect.  As 
iilready  said,  however,  we  do  not  deem  It  neo- 
essary  for  ns  to  consider  that  ground  of  the 
decision  upholding  the  valldltj  of  the  service 
in  the  present  cose. 

Aoolber  objection  argued  in  the  court  below 
and  la  this  to  tbe  summons  was  that  it  did  not 
sufficlenilyset  forth  tbe  nature  of  thecomplalnt. 
465J  *The  circuit  court  and  the  circuit  court 
of  appeals  were  of  opinion  that  tbe  terms  of  tbe 
inmmoDS  were  In  accordance  with  the  provl- 
stoDs  of  Manseeld's  Dig.  Ark.  Stat,  g  4868,  un- 
der which  this  summons  was  issued,  and  we  see 
no  reason  wby  we  should  not  agree  with  them. 

Coming  to  the  case  on  Its  merits  we  are  met 
by  the  contention  that  the  plalatlfls  failed  to 
show  such  title  to  th?  hay  destn^ed  as  entitled 
them  to  recover  Its  value.  The  UUe  to  tbe 
land  from  which  this  hay  was  cut  Is  in  the 
Creek  nation,  and  it  is  claimed  that  tbe  nation 
alone  is  in  possession  of  tbe  land  and  entitled 
to  maintain  an  action  for  trespass  or  Injury  to 
the  same.  Tbe  view  taken  of  tbla  contention 
bj  the  drcuit  court  of  appeals  was  that  tbe 
record  failed  to  show  whether  the  bay  was  cut 
on  tbe  common  pasturage  of  tbe  nation  or  on 
lands  at  the  time  occupied  and  held  by  Mrs. 
Hailey  Individually,  according  to  the  customs 
and  usages  of  the  cation,  and  that  court  de- 
clined to  presume  that  either  of  tbe  plaintiffs 
were  guilty  of  a  trespass,  much  less  that  in  cut- 
ting the  hay  either  of  them  violated  a  criminal 
statute. 

Tbe  latter  observation,  as  to  a  violation  of 
a  criniii.al  statute,  was  occasioned  by  the  pu^ 
tiog  in  evidence  by  the  defendants  of  a  statute 
of  the  Creek  nation,  as  contained  In  the  com- 
pilation of  tbelr  laws  of  March  1,  1890,  which 
was  Id  force  at  tbe  time  the  bay  in  question 
was  cut  and  burned,  and  was  In  tbe  following 
words: 

"No  noncltlceo  llcenied  trader,  who  has  not 
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Intermarried  with  a  citizen  of  this  nation,  shall 
be  allowed  to  enclose  more  than  8  acrea  of 
our  own  public  domain,  nor  be  allowed  to  eat 
and  put  up  hay^  from  one  common  pasturage, 
and  any  noncitizen,  not  intermarried,  licensed 
trader  found  cutting  and  putting  up  hay  from 
the  common  pasturage  shall  be  fined  f  10  per 
acre  for  each  acre  so  cut  and  put  up." 

And  as  it  was  shown  that  B.  F.  Lafayette, 
one  of  the  plaintiffs,  was  a  nondttzen  licensed 
trader,  not  intermarried  with  a  dtlzen  of  tbe 
nation,  it  was  urged  that  be,  as  a  trespasser, 
could  not  recov^  Cor  the  bay.  But  the  evi- 
dence for  the  plaintiff  tended  to  show  that  the 
bay  in  questioa  was  cut  and  pat  up  for  Mrs. 
Sarah  H.  Halley.  a  dtlzen  of  the*Creekr466 
nation,  who  bad  conbacted  with  Lafayette  to 
cutand  put  tbe  hay,  and  that  Lafayette  was  to 
have  an  interest  in  the  proceeds  of  tbe  hay, 
in  consideration  of  bis  services. 

There  was  no  evidence  tending  to  show  that 
Mrs.  Halley.  in  procuring  the  hay  In  question 
to  be  cut  and  put  up,  was  actiog  illegally  or 
was  in  any  wise  a  trespasser.  And  the  statute 
above  quoted  implies  mat  citizens  of  tbe  nation 
might  cut  bay  without  limit  from  the  common 
pasturage,  as  it  forbids  only  noncitizen  traders 
from  cutting  bay  from  the  common  pasturage; 
and  we  agree  with  the  court  below  that  there 
is  nothing  in  tbe  present  record  that  would 
authorize  as  to  My  that  the  hay  waa  gathered 
on  the  pnbUe  domain  without  llceue.  Ho 
law  of  the  oadon  was  diown  forUdding  Hrsi 
Hail^  from  cutting  hay  <m  land  whmh  ahe 
oocnpied  In  commoD  with  other  members  of 
the  Creek  nation. 

The  trial  court  charged  the  jun  as  follows: 
"The  court  further  instructs  toefury  that  evi- 
dence showing  that  the  fire  origloated  from 
sparks  of  a  passing  engine  Is  prima  fade  proof 
of  negligence,  and  the  burden  shifts  on  tbe 
railway  company  to  show  that  it  was  guilty  of 
no  negligence,"  and  It  la  assigned  for  error  la 
this  court  that  the  circuit  conrt  of  appeals  erred 
in  not  correcting  this  error.  It  is  suffldent  to 
say  that  no  exception  was  taken  to  this  part  of 
the  charge  In  the  trial  court,  nor  was  it  auigned 
for  error  in  the  drcnlt  court  of  appeals. 

Exception  was  taken  in  tbe  trml  court  to  tbe 
following  part  of  thecharge:  "Thecoiutfur- 
tber  instructs  tbe  jury  that  evidence  of  a  rail- 
road company  allowing  combustible  materials 
to  accumulate  upon  its  track  and  right  of  way 
which  is  liable  to  take  fire  from  sparks  escadng 
from  pusing  enginea  and  communicate  it  to 
adjacent  property.  Is  sufficient  towamntthe 
jury  in  Imputing  negligence  to  the  company:'* 
and  that  instruction  was  assigned  for  error  in 
the  drcuit  court  of  appeals  whose  refunl  to 
bold  tbe  same  to  have  been  erroneoua  is  com* 
plained  of  here. 

We  think  that  part  of  the  charge  was  plainly 
correct,  and  no  error  was  commitled  by  ibe 
circuit  court  of  appeals  in  sustaining  It,  As  we 
read  tbe  instructions  given  by  the  trial  court. 
*tbe  jury  were  not  told  that  tbe  action  [467 
of  tbe  railway  company  In  allowing  combusti- 
ble materials  to  accumulate  upon  Its  track  and 
right  of  way,  which  was  liable  to  take  flre 
from  sparks  and  oommtmlcate  it  to  adjacent 
property,  wae  negligence  of  Itsdf,  bat  was  a 
fact  from  which,  in  tbe  drcaniatances  shown, 
the  juiy  might  infer  negiigenca; 
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Nor  do  we  find  vaj  error  Id  the  treatment 
giTcD  by  the  drcuft  coart  of  appeals  to  the 
•  Bcveral  assi^omeotB  respecting  the  trial  court'i 
iDetrucilODS  OD  tbe  subject  of  tbe  respectlTe 
duties  of  tbe  railroad  compauj  and  of  tbe 
plaintifls. 

Tbe  court  Instructed  tbe  fary  that  tbe  mesa- 
ure  of  damages  wss  tbe  market  Talue  of  tbe 
hay  burned  together  with  interest  at  6  per 
cent  per  annum  from  tbe  date  of  the  destruc- 
tion of  the  .bav,  and  to  this  instruction  ex- 
ception was  duly  taken. 

Undoubtedly  the  rule.  In  cases  of  tort,  Is  to 
leave  the  question  of  Interest  as  damages  to  tbe 
discretion  of  the  Jury.  Tbe  circuit  court  of 
appeals,  wbfle  layiDg  tbat  tbe  bMter,  though 
not  tbe  iOTarlabie,  practice  Is  to  leave  tbe  al- 
lowance  of  intereat  In  cases  of  tort,  to  the  dis- 
cretion of  tbe  jtiry,  regarded  it  as  quite  evident 
from  the  record  that,  fo  point  of  fact,  the  jury 
did  not  allow  interest,  but  based  their  verdict 
antirelv  upMi  tbe  number  of  tons  of  hay  de- 
atroyea  at  tbe  market  value  per  too.  Beesrd- 
Ing  tbe  error,  if  such  It  was,  as  Immaterial,  Uie 
circuit  court  of  appeals  declined  to  disturb  the 
Judgment  of  the  trial  court,  and  we  aoqufesce 
In  that  dlsporitlon  of  tbe  quesUon. 

Thejudgmnt  tf  tt«  iiimt.it  tamri  tf  ^ppeaU 


46g]  OSORGE  W.  GBATBON  »  IL., 
-djjpf*., 

OBOROB  LTNOH  bt  ku. 

(8sa  B.  o:  Beporter%  ed.  M-m) 

Lam  of  2/im  Mai»~-triat  by  eourt  toithout  a 
Jurjf — varioTiee — aUawing  cattle  to  eommvni- 
cate  dueaie — fiace — varianeet,  when  not 
miiieading —  expert  tettimonp — evidence  — ■ 
lymptefM  dieeaae — dittriett  iitfeeted — eon- 
traiuorjf  nefiigenot—dutif    oujun  ef  eatUe* 

L  Tbe  laws  of  tbe  territory  of  New  Hezlcodo  not 
nquire  this  court,  lo  pmbIds  upon  oaeei  trl«d  In 
a  court  of  that  territory  witbouC  a  jury,  to  retir 
the  esse  opon  the  law  and  fiwtaas  though  It  were 
an  appeal  In  eQuity. 

I.  The  ttatute  of  Kew  Mexloo  requirlns  that 
where  the  cause  It  Med  by  tbe  court  without  a 
Jury  the  supreme  court  shall  review  Kfn  tfaesame 
maoDer  and  to  the  same  ejctent  as  If  It  bad  been 
tried  by  a  Jury,  does  oot  take  the  case  out  of  tbe 
ffeueral  rule  in  caaeawhere  a  Jury  Is  waived,  that 
the  appellate  court  will  oot  order  a  new  trial  for 
theadtDtnlon  of  moompetent  evidence  tf  there 
be  other  oompetent  evidenoe  to  support  Ua  deel- 
slou. 

S.  A  rarianoe  between  an  allegation  In  a  deolara- 
UoD  (hat  cattle  communicated  "Iteas  cattle 
feTer,"  and  aflndlog  of  the  court  tbat  tbe  dis- 
ease was  "TeiOA  fever,"  to  Imniaterfal  where  It 
appears  tbat  tbe  saow  disease  was  kuown  by 
tbeee  names  and  others. 

4  A  varlaoce  between  an  ellegatloo  tbat  Texas 
fever  is  a  "oootaitlous"  diseaao  or  cattle  and  a 
fludinir  tbat  It  to  an  "infectious"  disease,  where 
tbe  words  were  aot  used  lo  any  teoboical  seoee, 
and  where  the  question  Is  merely  as  to  lublllty 
for  Dt^gllgeaceln  allowlpgoattleto  oommunloate 

NoTB.— ^t(o/reedom  of  plafnt^  ftam  eontrUn^ 
toty  negligenee  neceMary  to  entitle  Mm  to  Feoopsr, 
see  note  to  Siokee  v.  SaltoneUII.  Vk  tO. 

no 


the  disease,  and  no  medical  questkn  Is  Invdved 
as  to  tbe  strict  use  of  those  terms.— IsIlmmateriaL 

SL  A  variance  between  an  alleoatlon  tbat  cattle 
communicated  Texas  fever  on  plaintiff's  range, 
and  a  finding  by  the  court  tbat  It  eould  not  be 
determined  whether  it  was  on  that  range  or  on 
defendant's  range  or  In  the  road.  Is  imraatertal 
where  tbe  cattJe  were  ladlserimlnately  mixed  oa 
both  ranges,  whiob  were  unfenced. 

6.  Tarlanoes  will  not  be  held  material  on  the 
ground  that  they  were  misleading,  where  no 
qoeMon  as  to  them  was  raised  at  tbe  trial  oonrt 
ormtbeeourt  to  which  appeal  was  llrst  taken. 

T.  Btatemeott  that  a  certain  cattle  disease  Is  ordt> 
norlly  called  "Texas  fever,"  made  by  witnesses 
who  have  teetlded  fully  to  the  symptome  of  tbe 
disease,  aic  not  Imprc^er,  although  the  wltnesse* 
arenotozpeitl. 

&  An  objection  to  tbe  admission  of  a  certain  do^ 
nmrat,  tending  to  show  title  to  lands  tn  the 
platatltts,  Is  unteoable,  when  there  was  no  fln^ 
Ing  of  title  in  them,  and  tbetr  righte  as  sgalost 
tbe  drfendaota  dM  not  even  depend  npoo  the 
lawfulness  of  their  possession. 

A,  Hen  employed  by  tbe  Department  of  Agrlcnl- 
tnre  to  Investigate  dlseasea  of  ammslt,  and  who 
have  mveatlgated  Texas  fever,  may  testify  as  ex- 
perts to  tbe  nature  and  symptoniBor  thatdl^ 
eassu 

10.  The  fact  that  certain  dtotrlets  of  Texas  ara 
Infected  witb  Texas  fever  may  be  stated  by  ex- 
parts  familiar  with  that  dlseoae  who  knew  ttie 
dlstrlctM  where  tbe  disease  prevailed,  though  ther 
have  never  visited  tbeee  dtotriota  In  person. 

11.  Failure  of  tbe  ownerof  cattle  to  prevent  them 
from  being  Intermingled  with  those  of  other 
ownets  whose  cattle  are  Infected  with  Texse 
fever  Is  not  so  clearly  oontributorr  oegUgeooe, 
where  tbe  cattle  ranges  are  nnfeoeed.  nat  1ft 
must  be  so  held  on  appeal  where  the  trial  oonrt 
has  held  to  the  contrary. 

12.  The  duty  devolves  upon  tbe  owners  of  tlte  cat- 
tle affected  with  a  contagious  disease  to  me  oU 
neoessary  care  to  prevent  anch  eattle  from  oom- 
monlcattng  tbe  diseaee  to  healthy  eattle  of  others; 
and  the  oontrlbutory  negUgraoe  of  the  latter  de- 
pends upon  drcumstaoocs  and  is  a  proper  ques- 
tion for  the  court. 

[Ko.  890.] 

Argtud  Mat  4*  Iketded  Mag  U, 

isse. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  New  Mexico  to 
review  a  judgment  of  that  court  a&miDg  the 
judgment  of  tbe  District  Court  for  the  Third 
Judicial  District  of  the  County  of  Dona  Ana, 
New  Mexico,  In  favor  of  the  plaintiffs,  Qeorge 
Itytich  et  al.,  against  George  W.  Orayson 
at.,  defendHots,  for  the  amount  of  loss  and 
damage  to  a  herd  of  cattle  by  a  disease  known 
as  "Texas  cattle  fever"  commuoicsted  to  them 
by  certain  cattle  owned  by  defendant,  which 
had  been  shipped  from  infected  districts  in 
Texas  and  permitted  to  roam  over  plaiutlfls* 
range,  Jffirmod, 
See  same  case  below,  25  Pac  993. 

Statement  by  Mr.  Justice  Broww 
This  was  an  action  originally  begun  in  the 
district  court  for  the  third  judicial  district, 
for  the  county  of  Dona  Ana,  New  Mexico,  by 
tbe  appellees,  constituting  tbe  firm  of  Lynu 
Bros.,  against  tbe  appellants,  who  are  mem* 
ben  of  ueflrmof  Grs^son  A  Oo.,for  loss  and 
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dwntge  to  ■  herd  of  oatUe  by  a  diaetie  known  as 
*'Texas  cattle  fever,"  claimed  to  have  been  com- 
muolcated  to  them  by  certain  cattle  owned  by 
defendants,  which  had  been  shipped  from  In- 
fected districts  In  Texas,  and  permitted  to 
nam  over  plaintiffs'  range.  There  were  two 
counts  In  the  declaration,  alleging  the  com- 
munication of  the  dlseaiBe  In  two  different 
Goantles,  bat  la  other  respects  the  two  counts 
were  alike. 

The  declaration  alleged  In  sabatance  that 
plalotlffs,  being  in  peaceable  possession  of  a 
certain  cattle  range  suitable  for  pasturage, 
watering  and  raising  cattle,  had  pastured  and 
graaed  on  said  lauds  a  large  number  of  meat 
cattle,  which  were  entirely  healthy  and  free 
from  any  contagious  or  Infec^ua  duea8e,all  of 
which  the  defendants  knew,  and  that  defend- 
ants negligently  and  wUfolIy,  agiUnst  the  re- 
mona trance  ol  the  plaintiffs,  turned  in  upon 
said  lands  and  premises,  among  pldotiffs' 
catUe,  a  la^  number  of  their  cattle  Infected 
with  a  oonuttloiu  and  fatal  disease  knows  as 
TensoatUeferer.  That  defendants  knew  that 
thdr  cattle  were  so  Infected,  and  were  liable 
to  cmnmnDlcate  the  disease  to  plaintiffs'  cattle; 
by  reason  whereof  and  through  the  carelessness 
and  n^IIgence  of  the  defendants  the  disease 
470]  was  communicated  to  plaintiffs' *cattle, 
four  hundred  of  which  died  and  the  remainder, 
namely,  one  hundred  head,  were  rendered 
worthless  In  coosequeoce  of  such  dlseaaa 

Defendants  Interposed  a  general  plea  of  not 
guilty,  and  a  jury  being  waived  by  an  agree- 
ment In  writing,  the  case  was  tried  by  the 
district  court,  which,  having  heard  the  evi- 
dence and  a^piments  of  counsel,  found  the 
Issue  In  favor  of  the  plaintiffs,  and  entered  a 
Judgment  against  the  defendants  for  the  sum 
of  Jp,900  damages,  together  with  their  costs. 

lliereupon  duendauts.  after  nasuccessfut^ 
BOTtog  for  a  new  trial,  prayed  an  appeal 
to  the  supreme  court  of  the  territory,  which 
uade  a  finding  of  facts  substantially  to  the  ef- 
liect  that  there  were  in  the  state  of  Texas  cer- 
t^n  districts  which  were  permanently  infected 
with  germs  of  splenetic  fever,  Texas  fever,  or 
Texas  cattle  fever,  and  that  and  Bee 
counties  were  a  part  of  such  infected  districts; 
that  a  part  of  defendants'  cattle  were  shipped 
by  them  from  Oak  and  Bee  countlea,  and  un- 
loaded at  Hatcb  station  in  the  territory  of 
New  Mexico,  and  were  from  there  driven  on 
foot,  along  the  public  road,  across  the  range 
of  the  plaintiffs  to  the  range  of  the  defendants, 
adjoining  plaintiffs*  range;  where  they  were 
turned  loose  to  graze  wiu  other  cattle  upon 
defendants' range;  thatdefendants  wereootifled 
by  plalatifls,  and  thus  had  knowledge  of  the 
probable  existence  of  such  disease  in  said  In- 
fected districts  and  said  counties  at  the  time 
th«y  drove  their  said  cattle  from  said  counties 
across  plaintiffs'  range;  that  defendants*  cattle 
brought  with  them  the  germs  of  an  infectious 
and  communicable  disease  known  as  spleoetic 
or  Texas  fever,  and  rammuDlcated  such  dis- 
ease to  plalntiSs'  cattle,  either  on  the  public 
road  on  platatiffs'  range  or  on  defeodants' 
range,  ano  plaintiffs'  cattle  became  infected 
with  the  germa  of  sudi  disease,  and  there- 

S'  dckened,  and  maov  of  them  died,  and 
e  plaintiffs  sust^ned  damage  thereby  to  the 
amount  of  10,300;  that  before  defendants' 

l«t  U.S. 
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cattle  were  driven  across  plaiotifls*  range, 
plaintiffs  notified  defendants  that  their  cattle 
would  be  liable  to  communicate  Texas  fever 
to  plaintiffs,  and  requested  them  to  abstain 
bom  driving  their  cattleacroes  plaintiffs'  range; 
that  afterwards  and  notwithstanding  plain- 
tiffs' request 'defendants  drove  their  said  [47 1 
cattle  across  plaintiffs'  range,  in  the  manner 
heretofore  stated,  by  reason  of  which  said  dls< 
ease  becamecommuolcated  to  plalnUfls'  cattle. 

Upon  this  finding,  the  court  ordered  a  Judg* 
ment  to  be  entered  affirming  the  judgment  of 
the  court  below,  and  allowed  an  appeal  to 
thiacoort. 

Jfr.  T>  B.  ChttroB  for  appeHantti 
Meurt.  3,  B.  Neweomb  and  Saasad  M. 
Arnel  for  appellees. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

In  this  case,  which  was  tried  by  the  court 
without  a  jury,  there  are  flf^-three  asstgn- 
menta  of  error  taken  to  the  IntrodueUon  of 
much  of  the  testimonv  and  to  the  finding  of 
the  principal  facts.  As  tisual,  when  tlw  as- 
signments are  so  numerous,  It  will  be  necessary 
to  consider  but  few  of  them. 

1.  Thirteen  of  these  assignments  are  taken  in 
different  form  to  the  action  of  the  court  in 
holding  that,  upon  a  trial  by  the  court,  the 
admisdon  of  Improper,  incomp^nt,  IrrelO' 
vant,  or  Immaterial  evidence  was  no  cause  for 
reversal;  that  in  snch  case,  on  appeal,  the 
court  will  give  no  weight  to  such  teatlmonr 
in  the  determination  of  such  appeal,  but  will 
not  reverse  the  judgment  because  it  was  ad- 
mitted, unless  it  appears  that  the  court,  in 
making  its  deddcm,  relied  upon  such  Irrele- 
vant  evidence;  that  a  finding  of  ftwts  in  a  case 
at  law,  tried  without  a  jury.  Is  conclusive 
whne  there  is  sufficient  evidence  to  found  It 
upon,  even  though  the  evidence  be  conflicting; 
in  refusing  to  pass  upon  questions  of  law  and 
fact  apparent  upon  the  face  of  the  reoord, 
and  in  refusing  to  review  the  cause  and  pass 
upon  the  evidence  as  upon  a  hearing  ids  mwo. 

The  position  of  the  defendants  In  this  con- 
nection Is  that  whatever  may  be  the  practice 
In  the  Federal  courts  under  the  Kevised  Stat- 
utes, or  of  the  courts  in  other  territories,  the 
laws  of  New  Mexico  require  the  supreme  court, 
in  passing  upon  cases  tried  In  a  court  Ijelow 
without  a  jury,  practically  *to  retry  the  [472 
case  upon  the  law  and  facta,  as  though  ii  were 
an  appeal  In  equity. 

In  support  of  this,  our  attention  is  called  to 
three  statutes  upon  the  subject  of  hearioga  in 
the  supreme  court,  by  one  of  which  (N.  M. 
Comp.  Laws.  §  8060)  "  trial  by  jury  may  be 
waived  by  the  several  parties  to  any  issue  of 
fact  In  tha  following  cases:  (1)  By  suffering 
defauUbyfailingtoappearattbetrbl.  (2)  By 
written  consent  in  person  or  by  attorney,  filed 
with  tbe  clerk,"  and  by  the  second  of  which 
{%  2190)  the  supreme  couri,  in  appeals  or  writs 
of  error,  shall  examine  the  recora,  and  on  the 
facts  therein  contained  alone  shall  award  a 
new  trial,  reverse  or  affirm  the  judgment  of 
the  district  court,  or  give  such  other  judgment 
as  shall  be  agreeable  to  law."  There  is  clearly 
nothing  in  these  statutes  which  lays  down  a 
different  rule  from  that  ordinarily  pursued  in 

asi 
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appellate  eoarti.  If  die  can  be  tried  bj  jmy 
aad  nvfewed  upon  writ  of  error,  the  power  of 
Uie  appellate  court  Is  limited  to  afflrmlQg  the 
judgment  or  reversiDg  it  for  errora  apparent 
upoD  the  record,  and  remanding  it  for  a  new 
trial,  aa  specified  in  this  aection.  If  it  be  en 
appeal  in  eqid^,  the  eonrt  letiiee  the  case 
upon  the  evldenee  in  the  court  bdow,  and 
jpra  such  Judgment  as  may  be  agreeable  to 
Uw.  No  mennOQ  is  made  in  this  aection  of 
common-  law  cases  tried  without  a  Jury,  and 
we  perceiTe  no  necessity  for  our  supplying 
the  omission.  80  far  as  this  class  of  cases  la 
concerned,  they  are  left  to  be  determined  by 
the  legal  principles  applicable  to  them  in  other 
jurisdictlooe,  and  as  regards  the  Federal  prac- 
tloe,  this  court  has  held  In  a  series  of  cases 
that  the  special  finding  of  facts  referred  to  in 
the  acts  allowiDg  parties  to  submit  issues  of 
facta  in  civil  cases  to  be  tried  and  determined 
by  the  court,  is  not  a  mere  report  of  the  evi- 
dence, but  a  finding  of  those  ultimate  facts 
upon  which  the  law  must  determine  the  rights 
of  the  parties;  and.  If  the  findings  of  fact  be 
general,  only  such  rulings  of  the  court  fn  the 
progress  of  the  trial  can  be  reversed  as  are 
presented  by  a  bill  of  exceptions,  and  that 
in  such  cases  a  bill  of  exceptions  cannot  be 
used  to  bring  up  the  whole  testimony,  for  re- 
Tiew  any  mora  than  Id  a  trial  by  Jury.  Norria 
T.  Janbon,  7S  U.  B.  9  WaU.  fSB  [19:  flONl; 
473]  Keameg  t.  Caie,  79  U.  8.  13  Wall.  *978 
[a0:!(tf5] ;  Bnokifn  L.  Int.  Oo.  t.  MiUer.  79  U.  8. 
12  Wall.  286[2O:  898]:ifMvafijiZ0jrut.  Int.  Co. 
V.  Foltom,  86  D.  8.  18  Wall.  287  [31:  8271; 
SpringfMd  F.  A  M.  /na.  Oo,  v.  Sea.  88  U.  8.  21 
Wall.  IMTSa:  5111;  Jmn^  t.  Leonard.  88 
n.  8.  91  Wall.  802  [22:  5891;  Tyng  v.  OrinnsU, 
92  U.  8.  467  [28:  788];  u&na  Int.  Oo.  t.  Boon, 
9S  U.  8. 1 1 7  [34 : 8051 ;  7^  AbboUford  v.  Johnton 
{^'Ths  Ahbattford),"  98  U.  8.  440  [2«:  168]. 

80,  too,  in  cases  brought  here  by  appeal 
from  the  supreme  courts  of  the  territories,  we 
have  several  times  held  that  we  cannot  con- 
aider  the  weight  or  the  sufficiency  of  the  evi- 
dence, but  only  whether  the  facts  found  by 
the  court  below  support  the  Judgment,  and 
whether  there  waa  any  error  in  rulings,  duly 
excepted  to.  upon  the  admission  or  rejection 
of  evidence.  Idaho  0.  Land  Improt.  Oo. 
V.  Bradbury,  182  TJ.  8.  609  [88:4881;  8an 
Pedro  dC.d.A.  Oo.  t.  Unitod  Staitt,  146  U.  a 
120  [86:9111;  SmiA  v.  Oate.  144  U.  8.  009 
[86:621];  Sammoth  Min.  Oo.  t.  8aU  lake 
Foundry  A  M.  Oo.  161  U.  8.  447  [88:2391. 

By  the  act  of  April  7.  1874  (18  Sut  at 
L.  27),  the  appellate  Jurisdiction  of  this 
court  "over  the  Judgments  and  decrees  of  the- 
territorial  courts  In  cases  of  trial  by  Jury  shall 
be  exercised  by  writ  of  error,  and  In  all  other 
cases  by  appeal,"  with  a  proviso  "  that  on 
appeal,  instwl  of  the  evidence  at  large,  a 
statement  of  the  facts  In  the  case  In  the  nature 
of  a  special  verdict,  and  also  the  rulings  of 
the  court  on  the  admission  or  rejection  of 
evidence,  when  excepted  to,  shall  be  made 
and  certified  by  the  court  below,  and  trans- 
mitted to  the  supreme  court,  together  with  a 
transcript  of  the  proceeding  and  Judgment 
or  decree."  It  was  said  in  Idaho  db  0.  Land 
Improv.  Oo.  v.  Bradbury,  182  U.  8.  509. 
618  [83: 488,  486],  that  the  necessary  effect  of 
this  enactment  was  that  no  Judgmmt  or  decree 
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of  the  highest  ooart  of  a  tetritoiy  oonid  be 
reviewed  by  this  court  In  matter  of  fact,  but 
only  in  matter  of  law,  or,  as  was  said  by 
Chief  Justice  Walte  in  Eeeht  v.  Boughton,  1(» 
U.  S.  286,  286  [26:1018]:  "We  are  nut  to 
consider  the  testimony  lo  any  case.  Upon  a 
writ  of  error  we  are  cooflned  to  the  bill  of 
exceptions,  or  questions  ct  law  otherwise  pre- 
sented by  the  record;  add  upon  an  appeal,  to 
the  statement  of  facts  and  rulings  certified  by 
the  court  below.  The  facta  set  forth  In  the 
statement,  which  must  come  up  with  the  ap- 
peal, are  conclusive  on  us.  Under  these  c&- 
cumstances,  the  form  of  proceeding  to  get  a 
*review  is  not  of  ao  much  importance  [474 
as  certain^  about  what  is  to  be  done." 

Indeed,  no  great  stress  was  laid  by  theplaln- 
tiffs  in  error  upon  the  above  section  of  the 
Compiled  Laws,  their  principal  reliance  being 
upon  N.  M.  Laws  1880,  chap.  1,  g  4,  which 
reads  as  follows: 

"Sec.  4.  In  all  cases  now  pmdlng  In  the 
supreme  court,  or  which  mi^  hereaftOT  be 
pending  in  the  supreme  court,  and  which  may 
nave  been  tried  by  the  equity  side  of  the  court, 
or  which  may  have  been  tried  by  a  Jury  on 
the  common-law  side  of  the  court,  or  la  which 
a  jury  may  have  been  waived,  and  the  cause 
tried  by  the  court  or  the  judge  thereof,  it  shall 
be  the  duty  of  the  anpreme  court  to  look  Into 
all  the  rulings  and  declrionsof-thecovrt  which 
may  be  apparent  upon  the  records,  or  which 
mav  be  incorporated  lo  a  bill  of  exceptions, 
and  pass  upon  all  of  them,  and  upon  the 
errors,  if  any  shall  be  found  therein,  in  the 
rulings  and  decisions  of  the  court  below,  grant 
a  new  trial,  or  render  such  other  Judgment  as 
may  be  rig^t  and  Just  and  in  accordance  with 
law;  and  udd  anpreme-coart  shall  not  decline 
to  pass  upon  any  question  of  law  or  fact 
which  may  appear  In  the  record,  either  upon 
the  face  of  the  record  or  in  the  bill  of  excep- 
tions, because  the  cause  waa  tried  by  theoiurt 
or  by  the  Judge  thereof  without  a  Jury,  but 
shall  review  sud  cause  in  tlw  same  maniw 
and  to  the  same  extent  aa  If  It  had  been  tried 
by  a  Jury." 

By  thia  statute  It  Is  made  the  duty  of  the 
supreme  court  of  the  territory  to  took  Into  and 
pass  upon  all  the  rulings  and  decisions  of  the 
court  below,  which  may  be  apparent  upon  the 
record;  or  which  may  be  Incorporated  Into  a 
Mil  of  exceptions,  and.  If  any  error  .be  found, 
grant  a  new  trial  or  tender  such  other  Judg- 
ment as  may  be  right  and  Just  and  Id  accord- 
ance with  law.  And  the  supreme  court  must 
not  decline  so  to  do  because  the  case  was  tried 
by  the  court  without  a  jury,  but  must  review 
said  cause  tn  the  tame  manner  and  to  the  tame 
extent  aa  if  it  Had  been  tried  by  a  jury. 

It  is  difficult  to  perceive  wherein  this  statute 
makes  any  essential  change  in  the  previous 
practice,  or  even  if  It  did,  now  it  could  affect 
the  power  of  this  court  under  the  statute  of  1874, 
*above  cited.  It  certainly  does  not,  in  [475 
terms,  require  that  the  court  shall  rehear  the 
case  upon  the  testimony,  as  if  it  were  an  ap- 
peal in  equity,  but  limits  its  powos  of  review 
to  soeh  quesdoua  m  «e  apparent  upon  the 
record,  or  Incorporated  In  a  mil  of  exceptions. 
And  In  cases  where  the  cause  is  tried  by  the 
court  without  a  Jury  it  can  only  review  it  In 
the  same  manner  and  to  the  same  extent  as 
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If  tt  bad  been  tried  If  a  Jarr.  Now  the  7th 
Ameodment  to  the  CooiUtutfon  expressly  pro- 
▼idee  that  no  fact  ttied  by  a  Jury  shall  be 
otherwise  le-examined  In  any  court  of  the 
United  Btatee  then  according  to  the  rules  of 
the  common  law,  and  In  Ihinotu  v.  BtiUbrd, 
96  U.  8. 8  Pet.  448,  448  [7:780.  787].  it  was 
Mdd  that  "the  only  modea  known  to  tlw  oont- 
moo  law  to  re-examine  such  facts  are  the 
cnnting  of  a  new  trial  by  the  oonrt  where  the 
umie  was  tried,  or  to  wnlch  the  record  was 
proper^  returuable,  or  the  award  of  a  venire 
/iMUH  d$  now  by  an  appellate  court,  for  some 
error  of  law  wbl<A  interTened  In  the  proceed 
injEi."  See  also  Lincoln  t.  ibw«r.  151  U.  B. 
486,  488  pSiSM.  S961;  iKm  Torh  0.  d  B.  R 
S.  a>.  T.  JMi^.  100  V.  B.  24,  81  [85:681. 
58S1. 

The  17th  section  of  the  act  creatlnf;  New 
Mexico  a  territory  (0  Stat,  at  L,  446.  403)  pro- 
Tides  "that  the  Constitution  and  all  laws  of 
the  United  State*  which  are  not  locally  inap- 
ptleabla  ehalt  have  the  same  force  aud  effect 
within  the  said  territory  of  New  Mexico  as 
elsewhere  within  the  United  States."  It  would 
seem,  then,  to  be  eoUrely  clear  that,  if  a  court 
can  only  rerlew  caees  tried  without  a  jury,  as 
it  would  review  cases  tried  by  a  jury,  It  can 
only  review  them  for  errors  apparent  upon 
the  record,  or  Inoorporated  In  a  mil  of  excep- 
UoDB.  If  the  statute  had  nid  that  the  supreme 
court  ihoold  review  the  cause  In  the  same 
manner  and  to  the  same  extent  as  if  It  were  a 
suit  In  equity,  there  would  be  room  to  con- 
tend that  the  case  should  be  retried  upon  the 
testimony,  although  even'  in  such  case  the 
power  of  this  court  would  be  limited  by  the 
actor  1874.  But  if  this  pownr  be  limited  to  a 
nriew  In  the  same  manner  and  to  the  same 
extent  as  If  the  case  had  been  tried  by  jury.  Its 
powers  are  only  such  as  could  be  exercised 
upon  a  writ  of  error, 

476]  *We  think  there  Is  nothing  In  this  staU 
ute  to  take  this  case  out  of  the  general  rule,  so 
fiequMitly  announced,  that  in  cases  where  a  Ju- 
ry b  waived  the  findings  of  fact  by  the  court 
have  the  same  force  and  effect  as  the  verdict 
of  a  jury,  and  that  the  appellate  court  will 
not  set  aside  the  findings  and  order  a  new 
trial  for  the  admission  of  Incompetent  evi> 
deoce  If  there  be  other  competent  evidence 
to  support  the  conclusion.  The  evident  pur- 
poae  of  N.  M.  Comp.  Lawe,  ft  8060,  was  to 
give  to  litlganti  the  option  of  having  their 
cauiea  tried  by  jury  or  by  the  court,  and  we 
think  there  Is  nothing  In  these  statutes  to  In- 
dicate that  the  findings  of  the  court  were  not 
intended  to  have  the  same  force  and  effect  as 
a  special  verdict  of  a  Jury,  and  that,  where 
there  is  any  testimony  to  support  such  find- 
ings, the  power  of  the  appellate  court  is  lim- 
ited to  determine  whether  the  facts  so  found 
are  sufficient  to  rapport  the  Judgment 

8.  Ten  assIgDmenta  are  addressed  to  ques- 
tions of  variance  between  the  declaration  and 
the  facts,  as  specifically  found  by  the  court. 

(a)  The  first  of  these  questions  relates  to  the 
allegation  in  the  declaration  that  the  disease 
of  iriilch  the  plalntlflB^  cattle  died,  and  which 
was  communicated  by  the  defendants'  cattle, 
was  known  as  "Texas  cattle  fever,"  whereas 
the  finding  of  the  court  was  that  plaintiffs' 
cattle  died  of  "Texas  fever."  In  other  por- 

1«B  U.S. 


tlons  of  the  finding,  liowwrar.  the  dieeaee  u 

spoken  of  as  commonly  called  iplenettc  fever, 
southern  cattle  fever,  Texas  fever,  or  Texas 
cattle  fever,  and  it  would  appear  that  It  was 
known  by  all  these  names,  although  the  wit- 
nesses spoke  of  it  generally  as  Texas  fever, 
Annmlag  that  to  m  Its  proper  de^inatlon, 
defandanta  could  not  posribly  have  been  mis- 
led, ilnce  the  Introduction  of  the  word  "cattle" 
was  evidently  Intended  to  Indicate  merely  that 
It  was  a  fever  originating  In  Texas,  and  pre- 
vailing amongcatUe.  While  cases  may  doubt- 
less be  foand  to  the  efle<A  that  descriptive 
allegations  of  this  kind  must  be  proved  with 
great  strictness,  the  tendemiy  of  modem  au- 
thorities is  to  hold  that  "no  variance  between 
tbo  allegations  of  a  pleading  and  the  proofs 
offered  to  sustain  It  shall  be  deemed  material 
unless  it  be  of  a  character  to  'mislead  1477 
theopposlte  party  In  maintaining  his  action  or 
defense  on  the  merits."  JViuA  v.  Tbune,  72  U. 
8.  5  Wall.  689,  698  [16:  837.  0391:  JBoWtni  v. 
Chkago.  71  U.  B.  4  Wall,  657  [18: 4S7J;  Oatiin 
v.  Ounter,  UN.  T.  868  (69  Am.  Dec.  118]. 

ib)  A.  variance  la  also  claimed  between  the 
allegation  that  the  disease  was  a  "contagious" 
one.  and  the  finding  of  the  court  that  Texas 
fever  is  not  communicated  by  contact,  but  is 
an  "Infectious"  disease.  There  Is  doubtless  a 
technical  diatlnction  between  the  two  in  the 
fact  that  a  contagious  disease  Is  communicable 
by  contact,  or  by  bodily  exhalation,  while  an 
Infectious  disease  presupposes  a  oause  acting 
by  hidden  Influences,  tike  the  miasma  of 
prison  ships  or  marshes,  etc.,  or  through  the 
pollution  of  water  or  the  atmosphere,  or  from 
the  various  dejections  from  animals.  The  word 
"contagious,  "however,  Is  often  used  In  a  simitar 
sense  of  pestilential  or  poisonous,  and  is  not 
strictly  conflned  to  influences  emanating  di- 
rectly from  the  body.  As  applied  to  Toxas 
fever  the  difference  would  be  that  if  the  word 
were  strictly  construed.  It  would  follow  that 
the  disease  must  be  communicated  directly 
from  one  animal  to  another,  while  If  ii  were 
infectious  It  wonld  be  commanlcated  by  cattle 
carrying  the  germs  of  the  dtscaee  from  the  In- 
fected district,  and  depositing  the  same  upon 
the  range  and  waters  occupied  by  other  cattle 
flueceptlble  to  the  Infection,  so  that  they  would 
become  Infected  therefrom.  This  was  the 
floding  of  the  court  with  respect  to  the  disease 
in  question.  The  difference  is  quite  Imma- 
terial in  this  case,  however,  as  the  altegation 
of  the  second  count  Is  that  plalntlffii'  cattle 
were  healthy,  and  were  "especially  free  from 
a  certain  contagious,  noxious,  dangerous,  in- 
fectious, and  fatal  disease  commonly  known  as 
the  Texas  cattle  fever;"  that  with  knowledge 
of  this  fact  defendants  turned  upon  plaintiffs* 
land  and  premises  his  own  cattle,  which  were 
"infected  with  a  noxious,  dangerous,  and 
fatal  disease,  commonly  known  as  the  Texas 
cattle  fever."  And  elsewhere  defendants' 
cattle  are  spoken  of  as  infected  with  "the  said 
contagious diseaie."  which  they  communicated 
to  plaintiffs'  cattle.  It  is  evident  that  the 
words  "infectious"  and  "contagious"  were  not 
used  in  any  techolcal  sense,  or  with  any  Inten- 
tion of  averring  that  plaintiff^  cattle  became 
ill  from  any  contagious,  as  distinguished  from 
an  infectious,  disease;  and  thBt,reB8onably  con- 
strued, *it  was  only  Intended  to  aver  that[478 
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defeodaots'  catU*  were  afflicted  with  the  Texaa 
cattle  fever,  add  mat  by  the  oegllgence  of  the 
defeadaDta  tbev  commuoicated  it  to  the  plain- 
tlfli'  cattle.  The  geoeral  worda  "coDtacfous," 
"ooxloua,"  "dangeroiu,"  "iDfectiouv*  >nd 
"fatal"  are  evidently  ioteoded  to  be  limited  by 
the  speclflc  words  "Tezaa  cattle  feTer,'*and  not 
tor^e  amedtcal  question  whether  Texas  cattle 
fever  Is,  strictly  speaking,  contagious  or  Infec- 
tious. 

There  Is  also  an  allegation  In  the  second 
count  that  the  plaintiffs  kept  and  grazed  thdr 
cattle  on  certain  lands  of  which  they  were  pos- 
sessed In  the  county  of  Sierra;  that  while  so 
grazing  upon  said  lands,  defendants  drove  and 
pastured  their  cattle  upon  these  lands,  and 
there  commuDlcated  to  them  the  disease  in 
<|ueetion;  while  the  fladlngof  tbecourt  la  that 
connection  was,  that  It  could  not  be  deter- 
mined "whether  Lynch  Bros.'  cattle  con- 
tracted the  disease  on  the  road,  or  on  their  own 
range,  or  on  Grayson's  range,  owing  to  the  In- 
dis^mlnate  mlung  of  them  with  Orayson  Ss 
€o.*s  cattle  on  both  ranges."  It  certainly 
would  not  be  claimed  that  the  fact  that  plaln- 
tifls  could  not  prove  whether  the  disMse  was 
communicated  to  their  cattle  while  upon  their 
own  lands  or  elsewhere  would  prevent  their 
recovery,  If  the  disease  were  commuoicated 
^ther  In  one  place  or  the  otiier.  In  such  case, 
if  the  deecnptlon  be  wholly  immaterial,  It 
may  be  averred  to  have  happened  either  In 
one  place  or  the  other,  and  the  fact  that  it 
was  Impossible  to  tell  exactly  where  the  tort 
took  place  would  not  constituto  a  variance.  It 
la  said  by  Chitty  (Pleading.  410)  that  "where 
the  place  of  doing  an  act  is  precisely  alleged, 
if  the  descrlpUoa  be  wholly  Immaterial,  the 
ground  of  charge  or  of  complaint  not  being 
local,  the  description  may  perhaps  be  rejected 
as  surplusage;  as  If  in  trespass  for  taking 
goods,  the  declaration  were  to  allege  that  they 
were  taken  'in  a  house'  It  would  seem  to  be 
sufficient  to  (wove  that  th»  were  taken  else- 
where, unless  Indeed  a  local  trespass  as  to  the 
house  be  laid  In  the  same  court.  In  Uhitad 
States  V.  Le  Baron,  71  U.  S.  4  Wall.  643,  048 
[16:  809,  810],  it  Is  said  that  allegations  of 
lime,  quantity,  value,  eto.,  need  not  be  proved 
47B]with  precision,  but  that  a  large  *depai^ 
ture  from  tno  same  Is  allowable.  The  same  rule 
also  applies  to  Rlluntlotts  of  olace.  See  also 
Pope  V.  AUia,  115  U.  8.  863  [20:  893],  where 

fToof  of  the  delivery  of  Iron  at  a  differentplace 
rom  that  alleged  in  the  complaint  was  held  to 
have  been  properly  admitled,  defendants  hav- 
ing failed  to  prove  that  they  were  misled  by 
the  variance  between  the  averment  and 
the  proof.  Peck  v.  Waters,  104  Mass.  845, 
«51. 

Besides  this,  however,  none  of  the  alleged 
variances  appear  to  have  been  called  to  the  at- 
tention of  the  district  court  at  any  time  during 
the  trial,  or  in  any  of  defendants*  numerous 
objections  to  the  introduction  of  testimony,  or 
otherwise,  nor  are  they  noUced  In  any  one  of 
the  fifty  asslgoments  of  error  filed  In  the  su- 
preme court  of  the  lerritoi7.  If  It  were  not 
too  late  to  raise  any  of  these  quesUons  at  thia 
time,  the  fact  that  they  were  never  raised  be- 
fore would  be  a  compteto  answer  to  any  claim 
that  defendants  could  have  been  misled  by 
such  variances.  Liverpool  d  L.  dt  O.  In*.  Oo. 
V.  OufiMsr,  110  U.  S.  118  [89:  57^;  AB  t. 
Sti 
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8.  Objections  were  taken  to  the  testimony 
of  three  witnesses.  Speed,  Halleck,  and  H&r- 
rrave.  upon  thegronnd thai,  not  beiDgexperts, 
were  permitted  to  laT  that  the  diseaas 
willt  which  plaintiffs'  cattle  became  affected 
was  ordinarily  called  Texas  fever.  These  wlU 
nesses,  however,  were  not  called  as  expert^ 
nor  did  they  purport  to  testify  In  that  caiMcfty. 
They  testified  fully  as  to  the  symptoms  of  the 
disease  with  which  p1aintl&  cattle  were 
fllcted,  the  resemblance  of  these  symptoms  to 
such  as  they  had  previously  observed  In  other 
cattle,  stattng  that  the  disease  was  generally ' 
called  Texas  fever.  These  were  evidentlj 
matters  of  common  observation.  These  wit- 
nesses did  not  claim  to  testify  of  their  own 
knowledge  as  to  the  name  of  the  disease,  but 
merely  as  to  the  symptouis  they  observed,  and 
that  cattle  ao  afflicted  were  ordinarily  ip<A« 
of  as  having  Tezai  fever. 

i.  The  oQectfon  lo  the  admlnloii  ot  a  cer- 
tain document,  tending  to  show  title  to  eomo 
of  the  lands  in  the  phuntlffs,  is  obviously  un- 
tenable, inasmuch  as  there  was  no  finding  of 
title  in  tbem,and  the  document  appears  to  have 
been  admitted  *slmply  for  the  purpose  of  [4SO 
showing  that  plaintiffs  were  not  mere  trespasa- 
era  upon  the  property.  The  fact  that  they 
were  in  possession  was  not  controverted,  ana 
their  righta  as  against  the  defendants  did  not 
even  depend  upon  the  lawfulness  of  such  poa- 
sessioo.  The  manner  In  which  they  took 
possession,  or  the  validity  of  their  title,  was 
wholly  immaterial. 

S.  Fourteen  asslonmenti  of  error  are  ad- 
dressed  to  the  admusioo  at  the  depodtions  of 
Saimon  «ad  Detmers,  who  testified  as  expert! 
to  the  nature  and  symptoms  of  the  disease, 
and  to  tbe  fact  that  there  were  certain  dlstricte 
infected  with  the  fever.  Salmon  resided  In 
Washington,  was  a  professor  of  veterinary 
medicine,  chief  of  the  United  States  Bureau  of 
Animal  hidustrr,  and  at  the  time  in  the  serv- 
ice of  the  United  States  government.  He  had 
held  this  position  for  more  than  ten  yean;  had 
been  chief  of  the  veterinary  division  of  the  De- 
partment of  Agriculture;  had  been  in  tbe  em-  . 
ploy  of  the  Department  of  Agriculture,  Invea- 
tigaiing  the  disease  of  animals,  for  over  fifteen 
years,  and  was  called  to  Washington  about 
1888  In  the  discharge  of  his  duties.  Hehadin> 
vesllgated  the  disease  known  as  tbe  Texaa 
fever.  Detmers  resided  In  Illinois,  mw  a  ve^ 
erlcary  surgeon,  and  bad  been  In  the  employ 
of  tbe  Department  of  Agriculture  for  the  pur- 
pose of  investigating  contagious,  infectious, 
and  epizootic  diseases  of  horses,  cattle,  and 
swine,  and  had  Investigated  the  disease  known 
as  Texas  fever,  and  was  acquainted  with  its 
symptoms  and  diagnosis;  had  made  a  good 
many  post  mortem  examinations  of  cattle  that 
bad  died  with  it,  and  was  familiar  with  the 
disease.  If  these  gentlemen,  who  were  con- 
nected with  the  Department  of  Agriculture 
and  made  a  specialty  of  Investigating  animal 
diseasee,  were  not  competent  to  apeak  upon 
the  subject  sa  experts.  It  would  probably  be 
impossible  to  obtain  the  testimony  of  witnesses 
who  were.  The  fact  that  they  spoke  of  certain 
dlstricte  of  Texas  as  being  Infected  with  that 
disease  was  perfectly  competent,  though  they 
may  never  have  visited  those  districts  In  person. 
In  the  naton  Ot  their  bmlneii^  in  the  correa- 
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pondeace  of  ihe  department  and  In  the  investi- 
gation of  such  diseases,  they  would  naturally 
become  much  better  acauamted  with  the  du- 
481]  trlcts  where  such  diaeases  'originated  or 
were  preTalent,  than  tf  they  had  l)eeo  merely 
local  physicians  and  testified  as  to  what  came 
within  thdr  perBona)  obaerTaUon.  The  koowl- 
«dee  that  giined  cannot  property  be  spoken  of 
aaneanay.  since  it  was  a  paxt  of  their  official 
duty  to  obt«ln  sach  knowledge,  and  learn 
where  toch  diseases  originated  or  were  prertr 
lent,  and  how  th^  oecanw  dlnemlnat«d 
throughoat  the  country,  Oonarm  A  B.  8prmg 
Cb.  T.  J&bar,  99  U.  8.  845  [SS:  48?];  &aU  t. 
WoMf,  (Bli.  H.  484;  DeU  T.  Johnton,  50  N. 
H.  463;  Btaenmf.  LomU  GaaUoht  Oo.  6  Allen, 
148  [88  Am.  Dec.  631].  While  it  U  possible 
that  aoma  questioiw  may  have  been  asked  of 
tbew  witneseee  which  wan  IrrdeTaQt,  Imma- 
terial, and  incompetent,  the  reception  of  such 
eridnice,  as  already  obserred,  does  not  vitiate 
the  flDdiogs  of  the  court,  or  entitle  the  party 
to  a  new  mal. 

The  ot^ectlona  to  the  testimony  of  these  wit- 
nesses  are  so  numerous  we  hare  not  deemed  It 
neceflsary  to  examine  them  In  detalL  We  are 
•atisfled  that  thm  waa  nothing  that  went  to 
to  their  competency  aa  ezperta. 

As  one  of  these  witnesses  testified  that  Oak 
and  Bee  counties  In  Texas  were  known  to  be 
permanently  Infected  with  the  feTer,  and  as 
the  court  found  that  these  counties  were  a  part 
M  the  Infected  district,  and  also  found  that  the 
cattle  in  qneatlon  were  ihlpped  from  those 
oonntlea  Into  the  terrttory  &  New  Mexico, 
and  that  the  defendanta  were  notified  by  the 
idalntlfla  of  the  existence  of  such  disease  in 
these  counties  at  the  time  they  drove  their 
cattle  across  pl^nUfb'  range,  and  as  there  was 
evidence  tenaing  to  show  notice  to  the  defend- 
anta of  the  disease  In  their  own  cattle,  and  of 
the  liability  to  c<mununicate  the  same  to  plain- 
lifla*  cattle,  and  that  they  were  requested  to 
abst^  from  driving  uem  over  plalntlfts' 
range,  we  see  no  reason  for  attacking  the  find- 
ings of  the  court  In  this  connection,  and  none 
that  would  authorize  us  to  infer  that  detend- 
anu  did  not  hare  the  requisite  notice  to  render 
them  chargeable. 

6.  Error  is  also  assigned  upon  the  ground 
that  It  appears  from  the  special  finding  of  fact 
that  plalntifTs  were  guilty  of  contributory  negli- 
gence in  allowing  their  cattle  to  range,  graze, 
and  water  on  defendants*  range  with  tbcf  r  cattle, 
482]  and  *madenoeflortto  prereat  tbem  from 
doing  so,  or  to  aid  in  keeping  defendants*  cattle 
off  tHdr  range.  In  this  connection  the  court 
found  that  ue  cattle  of  defendants,  Grayson 
&  Co.,  were  driven  from  the  railway  station 
along  the  public  road,  through  the  range  where 
the  plaintfCEs*  cattle  grazed,  by  eighteen  men. 
"They  were  driren  straight  on  the  road,  and 
werestrung  out  and  men  placed  oo  each  aide  of 
them,  to  keep  tbem  in  the  road,  and  one  or  two 
ahead  to  keep  the  herd  on  the  road  and  drive 
away  any  other  cattle  that  might  be  In  the  way. 
and  keep  them  back  from  the  herd.  They 
were  generally  kept  within  20  yards  of  the  road 
on  either  side,  and  often  in  lees  space.  They 
were  kept  as  close  together  as  possible.  They 
did  not  get  outside  of  that  space.  OdIv  a  few 
other  cattle  were  seen  along  the  roaa  while 
driving,  and  sooh  wan  wvan  away.  No 
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cattle  no^  belonging  to  the  herd  got  Into  it,  oi 
mixed  up  with  it,  while  crossing  plaintiffs'. 
Lynch  Bros*. ,  range.  They  were  driven  with- 
out itopplng  from  the  time  they  got  within 
right  of  where  Lynch  Bros,  claimed  their  cattle 
ranee,  to  the  Percha  river,  inside  of  the  de- 
fendants', Oraysons',  range,  where  alMut  four 
hundred  were  stopped  and  others  taken  on  to 
other  parts  of  the  range  of  defendauts.  Gray- 
son A  Co.  *s  range  extended  south  of  the  Fercba 
liverl  or  ftof  n  mUe^** 

"PlaintUtI  were  Informed  by  the  min  who 
was  in  charge  of  defendants*  cattle  when  they 
came  up  that  they  came  from  Sao  Antonio, 
Texas.  Neither  plaintliZs'  nor  defendants' 
range  was  fenced,  but  the  cattle  ranged  at  wilt, 
except  that  defendants,  GraysMi  9t  Company, 

S laced  men  at  the  Feroha  rlvar,  near  the  • 
ivlding  line  betwem  the  two  rangea,  and 
tried  to  Keep  the  cattle  baok  <m  each  ranm  and 
requested  plidntUts,  Lynch  Brothers,  to  do  the 
same,  and  put  a  number  of  men  there  to  help 
them;  but  Lynch  Brothers  declined  to  do  so, 
saying  they  were  there  first;  so  It  was  impos- 
sible to  keep  the  cattle  of  the  two  ranges  from 
going  from  the  one  to  the  other.  Lynch 
Brother^  cattle  in  lane  numbers  went  up  onto 
Grayson  A  Company^  range,  and  Qrayaons' 
cattle  in  large  numows  went  down  onto  Lynch 
Brothers*  range.  GrmonA  Company  at  times 
rounded  up  their  cattle  and  *drove  tbem  [483 
oft  of  Lynch's  range,  but  Lynch  Brothers  did 
not  drive  their  cattle  back  off  Graysons*,  nor 
do  anything  to  prevent  thete  grang  there. 
What  the  cattle  passed  from  one  nnn  to  the 
other  they  mixed  with  the  cattle  on  the  range 
to  which  they  went,  and  grazed  on  the  same 
paature  and  drank  of  the  same  water.  De- 
fendants from  time  to  time  drove  their  cattle 
iMck  from  plaintiffs'  range  to  tbeir  own,  the 
last  time  just  priw  to  September  8,  1884. 
Lynch  Brothers  made  no  effwt  to  prerent 
their  cattle  from  going  on  Grayson  ft  Com- 
pany's range  or  from  watering  at  the  same 
holes  and  grazing  and  feeding  on  the  same 
pastures  and  ranging  with  Grayson  ft  Com- 
pany's cattle  which  came  from  Texas  in  1884, 
but  allowed  tbem  to  do  so  in  large  numbers. 

"Lynch  Brothers  made  no  eCTort  to  keep 
Grayson  ft  Company'a  cattle  off  their  range 
and  from  grazing  and  feeding  on  the  same 
grasses  and  ranging  with  their  cattle  and 
watering  at  the  same  watering  boles  wtih 
tbem.  but  when  Lynch  Brothers*  cattle  went 
on  to  Grayson  ft  Compftny's  range  they  would 
drift  back  to  Lynch  Brothers'  range,  carrying 
with  them  large  numbers  of  Grayson  A  Com- 
pany's new  cattle,  which  bad  not  become  so 
thoroughly  located  as  to  keep  them  on  their 
own  range." 

While  the  court,  from  this  testimony,  might 
have  found  that  the  piaintlfla  did  not  use  all 
the  precautions  that  were  possible  to  prevent 
the  infection  OT  their  own  cattle,  it  was  not 
bound  to  find  that  they  were  guilty  of  contrib- 
utory negligence  in  tnis  connecttoo.  It  did 
not  seem  to  be  the  custom  In  that  part  of  the 
country  to  fence  the  ranges,  and  the  plaintiffs 
were  not  bound  to  put  themselves  to  the  sole 
expense  of  preventing  their  cattle  from  being 
intermingied  with  those  of  the  defendanLs,  iu 
order  to  escape  the  possibility  of  Infection; 
since  in  doing  this  UiQy  mi^t  Sa  put  to  •  very 
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large  expense  wltboat  the  possibility  of  re- 
covering the  Bhrae  from  the  aefeDdants,  aoless 
tbev  could  prove  that  defendants'  cattle  were 
in  fact  diseased,  and  that  the  precaulioos  taken 
by  them  bad  io  fact  saved  their  own  from  in- 
fection. Upon  the  contrary,  the  defendants 
having  been  apprised  of  the  fact  that  their  cattle 
were  or  mifiht  oe  infected  were  bound  to  prevent 
484]  sill  h  *lnfeeUon  being  oommunlcatad 
to  the  plaintiffs'  cattle.  By  the  6th  uetlon  of 
the  act  of  Congress  of  Hay  29, 1884,  for  the 
establlihrnent  of  aBureau  of  Animal  Industry 
<3S  Stat,  at  L.  61).  it  Is  provided  that  no  rail- 
road company  sfaall  receive  for  transportation, 
or  transport,  from  one  atate  or  territory  to 
another,  any  live  stock  affected  by  any  con- 
tagious, infectious,  or  communicaDle  dlanae. 
"Nor  shall  any  person,  company,  or  corpora- 
tion deliver  for  such  transportation  to  any  rail- 
way company  .  .  .  any  livestock,  know- 
ing them  to  be  affected  wi&  any  contagious, 
infectious,  or  communicable  disease;  nor  shall 
any  person,  company,  or  corporation  drive  on 
foot  or  transport  in  private  conveyance  from 
one  state  or  territory  to  another  .  .  .  any 
live  stock,  knowing  them  to  be  affected  with 
any  cnotaglous,  infections,  or  communicable 
dltneAse."  etc.  IF  defendants  had  knowledge 
of  the  fact  that  their  cattle  were  Infected  with 
Texas  fever,  tbey  were  guilty  of  a  violation  of 
the  statute  in  delivering  them  to  the  railway 
company  for  transpor^on  to  New  Mexico, 
and  the  duty  devolved  upon  them  of  usin^  vll 
necessary  care  to  prevent  their  communicating 
the  disease  to  healthy  cattle.  What  care  it  was 
necessary  for  the  plalntifTs  to  take  in  that  con- 
nection  depended  upon  circumstances,  and  was 
a  proper  question  for  the  court. 

In  one  view  of  the  case  it  might  be  said  that 
the  plainti^  having  knowledge  that  defend- 
ants' OBllle  were  or  might  be  diseased,  were 
guilty  of  contrlbutoiT  negligence  if  tbey  did 
not  use  every  possible  precaution  to  prevent 
the  spread  of  the  disease  to  their  own  cattle. 
This,  however,  might  be  an  unjust  rule  appli- 
cable to  a  particular  case,  since  it  would  shift 
upon  the  plaintiffs  the  enUre  duty  and  expense 
of  avoiding  tbe  contagion  when  the  defend- 
anta  were  ue  sole  cause  of  the  disease  being 
introduced  Into  that  neighborhood.  It  was 
for  tbe  court  to  judge  from  the  testimony 
what  precautions  the  plaintiffs,  in  tbe  reason- 
able and  proper  care  of  their  own  cattle,  were 
bound  to  take,  and  it  is  evident,  from  the  ulti- 
mate finding  of  the  liability  on  the  part  of  the 
defendants,  that  the  court  most  have  found 
that,  under  tbe  circumsiances  of  tbe  case,  the 
plHintiffs  were  not  guilty  of  contributory  negll- 
485]  gence.  There  *are  io  reality  two  entirely 
i^cparuie  flndlngs  of  facta  In  the  case,  the  first 
one  of  which  Is  much  more  specific  than  the 
other,  hut  contains  evidence  of  facta  as  well  as 
the  facts  themselves,  but  is  less  complete  than 
the  "statement  of  further  flndftags  of^ facts  and 
conclusions  of  law,"  which  is  practically  a 
flndiog  of  the  ultimate  facts  of  the  case,  ana  of 
the  conclusion  that,  from  tbe  facts  so  found, 
the  plaintiffs  are  entitled  to  judgment.  There 
is  no  finding  of  contributory  of^igence  on  the 
part  of  the  plaintiffs,  nor  do  we  think  that  tbe 
facts  as  found  compel  the  conclusion  ttiat  the 
plaiDltffa  were  guilty  of  such  negligence. 

Other  errors  are  assigned  which  it  li  un- 
fM 


necessary  to  notice  In  detail.  Host  of  them 
are  covered  by  those  already  dlacosaed,  and 
some  of  them  are  so  obviously  frivolous  as  to 
reguire  no  discussion. 

It  is  to  be  regretted  that  defendants  found 
it  necessary  to  multiply  their  assignments  to 
such  an  extent,  as  there  la  always  a  possiblll^ 
that,  in  the  very  abondaace  of  allied  errors, 
a  Bubatantial  one  may  be  lost  ^bt  of.  Thia 
la  a  comment  whkh  conrta  have  frequent  oc- 
cadou  to  make,  and  one  which  Is  too  frequently 
disregarded  by  the  profession. 

There  is  no  error  In  this  case  of  which  the 
defendants  are  entitled  to  complain,  and  Uu 
Judgmmt  <^  th*  court  beloa  u  aeeordiaff^ 

Ur.  Juatlce  Raid  dissented. 


UNION  PACmO  RAILWAY  COHPANT, 
PIf.  in  Err., 
e. 

GRANVILLE  J.  JAMES. 

(8ee&  0.  Beporter's  ed.  4Sft-t0U 

Charge  to  jury. 

A  obuge  to  the  Jury  that  tbe  single  queetton  Is 
whether  or  not  a  frog  was  blocked  at  the  time  a 
railroad  emploree  was  Injured  hj  catching  bis 
foot  ID  It  Is  not  Improper,  when  ttae  pleading* 
and  evidence  have  narrowed  the  foqulzy  to  ttaw 
single  Batter. 

[No.  270.] 

Argued  Mag  4,  isae.     Deeigtg  Maif  tS,  ISSS. 


Non.— .As  to  gvatUmM  of  law  and  fact  for  CMirt 
or  jury  in  civil  and  ortmlnot  eases,  see  note  to  Klnf 
V.  Delaware  Ins.  Oo.  8:  US. 

Aa  to  doauKKS  /or  personal  tafurv^mncflMpeMS, 
■ee  note  to  Pennsylvania  Oo.  v.  Roy,  SOt  liL 

ZMbiUtv  tif  a  raOrood  eompanv  for  injury  to  on 
mplovee  or  to  antJlAer  from  an  tmUoelesd  froq  or 
ncitch;  injuria  from  prt^eetiotu  or  sfruetiirsi 
dan0erotalv  near  the  track, 

A  railroad  oompanr  has  been  held  not  to  be 
guilty  of  Degllgenoe  in  falling  to  block  its  switches 
or  frogs,  particularly  If  It  does  not  appear  that 
In  doing  so  It  would  not  entail  greater  danger* 
than  It  would  avert,  HoGlnois  v.  Ctanada  8onth- 
em  Bridge  Co.  48  Hlob.  M.  And  see  OrllBth  v. 
Burlington,  a  B.  ft  N.  B.  Co.  7S  Iowa,  645:  Uayee  v 
Cblcago.  B.  I.  ft  P.  B.  Co.  6d  Iowa,  1188;  Bush  v.  Uto> 
■ouri  P.  B.  Co.  88  Kan.  129;  Burlington.  C.  B.  ft  N. 
R.  Co.  V.  Coatee,  68  Iowa,  488;  Hubn  v.  Missouri 
P.  B.  Co.  ft!  Mo.  440. 

Where  an  action  for  damagea  was  based  upon 
tbe  fact  that  a  switch  at  tbe  Junction  la  which 
plalniiff^s  feet  were  oangbt  was  unblocked,  it  was 
held,  tbe  evtdenoe  showing  tbat  unblocked  nrltcbes 
had  been  In  use  on  tbe  various  railroads  all  over 
tbe  oountry  for  years,  that  a  failure  to  use  a  new 
device  for  blocking  did  not  reader  tbe  oompany 
liable  for  Injury  caused  thereby.  Chicago,  B.  L  ft 
P.  B.  Co.  V.  Lonergan,  118  111.  41. 

And  It  baa  been  held  In  Hloblgan  tbat  a  teilroatf 
company  la  under  no  legal  obllftatlon  to  maintain 
a  station  agent  at  a  flag  station  where  there  Is  an 
unblocked  siding  for  tbe  protection  of  lis  em. 
ployees.   Bewltt  v.  FUnt  ft  P.  M.  B.  Co.  87  MIoh.  CL 

It  Is  not  negligence  per  ae  to  f aU  to  blook  fraga 
and  switches.  To  mate  it  negligeooe.  there  must 
tie  proof  that  tber  are  Inbenutly  nnsaCeaiiddaD* 

les  V.  s. 
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Pr  EBROB  to  the  United  SUtet  Circuit  Court 
of  Appedi  for  the  Eighth  Circuit  to  re* 
Tiew  a  judgment  afflrmior  the  judgment  of 
the  Circuit  Court  of  the  X^ted  States  for  the 
Southern  District  of  lowalnfaTorof  the  plain- 
tiff, GraoTille  J.  James,  against  the  Union 
Pacific  Railway  Company,  defendant,  for  dam- 
ages for  personal  Injnrlei.  A^krtMi, 
See  same  ease  below.  66  IW.  Rep.  1001. 

Statement  by  Mr.  JniUce  Brewsr  ii 
On  April  IS,  1890.  defendant  in  error  filed 
his  petition  in  the  district  court  of  Pottowat- 
tamie  county,  Iowa,  to  recover  of  pl^ntlfl  in 
error  $20,000  for  personal  injuries.  From  the 
petition  it  appears  that  be  was  a  brakeman  in 
the  employ  of  the  railway  oompany;  that  the 
injury  occurred  at  the  town  of  North  Bend,  In 
the  state  of  Nebraska,  and  that  it  was  caused 
reason  of  bis  catching  his  foot  in  the  nar- 
row angle  or  frog  made  by  the  junction  of  the 
main  and  side  tracks  at  that  place,  from  which 
frog  be  was  unable  to  extricate  himself  until 
an  engine  had  psased  orer  him.  It  was  alleged 
that  the  blocking  of  inch  frog  is  the  proper 
dn^  of  every  mlway  company,  upon  the 
performance  of  which  every  employee  has  a 
right  to  rely;  'and,  further,  "  that  in  fact  said 
angle  or  frog  was  not  then,  and  had  not  been, 
blocked  or  nlled,  but  was  io  a  very  daogerous 
and  bacardoas  condition  by  reason  of  not 
being  blocked  or  filled,  all  o!  which  the  aald 
defendant  then  and  there  knew,  but  of  which 
laid  plaintiff  had  no  knowledge  whaterer." 
The  defendant  anawered  with  a  gnieral 


■eroos  wbea  oarefullr  used,  and  so  generally 
koovo  t>r  those  enmged  in  operation  of  tallroads. 
JOsBonri  P.  B.  Co.  v.  Lewis,  M  Neb.  MB,S  L.  B. 

OrdioarUr,  a  servant  who  has  kaowledge  that 
froci  or  switches  are  oot  blocked  Ja  precluded 
from  predlcatlDg  oegtlgeDoe  to  that  reqieot.  He 
assumes  tbe  rUc  of  dangeis  reasonably  expected 
to  flow  from  the  (Aaraoter  of  looh  applfances. 
lake  Shore  ft  V.  8.  K.  Co.  v.  McCorailck.  n  lad. 
440:  Wilson  v.  WlooDa  &  Bt.  P.  B.  Go.  87  HIqd.  828: 
Little  Book*  St.  8.  B. Oo.  V.  Eubattks,  48  Ark.  480. 
<  ItwasbeM  ln]faTesv.OUoafo,B.LftP.  B.O0. 
«  lom.  SOB,  *if  an  experfeooed  servant  did  not 
know  the  danger  caused  by  absence  of  said  Uocks, 
be  will  not  be  held  to  ham  waived  tbe  oompany's 
ne«lect  m  this  respect." 

In  the  absence  of  eridenoe  that  blocks  were  in 
aeneral  use  on  defeadaofs  tracks,  or  on  those  of 
other  roads,  tbe  failure  to  provide  a  block  for  the 
frog  at  which  the  accident  occurred  was  not  oeg- 
ligeDoe:  and  where  It  appears  that  tbe  plalotilC 
knew,  from  his  long  period  of  serrloe,  that  the 
larver  pordon  of  rrogs  on  defeodant's  road  was 
not  blocked,  be  most  be  held  to  have  assumed  the 
risk  Incident  to  tbe  use  of  tbe  fro^.  Bpenoer  v- 
Hew  York  C.  ft  H.  B.  B.  Go.  ST  Hun,  IM. 

In  an  action  to  recover  from  a  railroad  company 
daraanes  for  the  death  of  an  employee  by  catobiog 
hia  foot  in  an  nnblooked  troir  white  ooupUng  cars, 
and  while  in  that  condition  being  run  over  Xnj  a  oar. 
where  tbe  evldenoa  showed  that  be  bad  been  in 
tbe  employ  of  tbe  defendant  tta  aeveral  years  as 
brakeman  and  as  ooadootor  of  freight  trains  that 
Us  duty  brooght  lilm  freqneotly  Into  tbe  yard  In 
qoertlon  to  make  up  his  bales;  that  he  necessarily 
knew  of  tbe  form  of  frog  there  In  use;  and  it  Is 
not  shown  that  be  ever  complained  to  hla  employ- 
«i  of  ttie  charaoter  of  frogs  need  by  them,— he 
most  be  assumed  to  have  entered  and  oontlnued  in 
1«  U.S. 
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denial,  and  by  amendment  that  the  i^atlfE 
was  entirely  famlUar  with  the  omdnlM  of 
the  tracks  at  North  Bend,  and  l^*  Tlrtne  of 
such  knowledge  waived  the  right  to  take  ad- 
vantage of  any  alleged  defect  In  their  eondl- 
tloD.  The  case  was  removed  on  application 
of  the  railway  company  to  the  drcnit  court  of 
the  United  *8tetes  for  the  soathefn  dIs-[4S7 
trlotoflowa.  Trial  beiiig  had  it  resulted  In  a 
verdict  and  Jadgment  fw  tiie  plaintUf ,  which 
was  afllrmed  the  court  of  appeals  of  the 
eighth  drouit.  to  reverse  which  judgment  the 
railway  company  sued  out  this  writ  of  error. 

Meurtk  Jolua  MU  Thnrstim  and  JMn 
DIUon  for  plaintiff  in  error. 
Memt.  nmneto  A.  BroBM  and  Mehad 

J,  Ckibert  for  defendant  in  error. 

Hr.  Justice  Br«w«r  delivered  the  opinion 
of  the  court: 

The  issues  io  this  case  were  made  up  by  tbe 
charge  Id  tbe  petition  that  the  frog  was  ocft 
and  bad  not  been  blocked,  which  charge  was 
denied,  and  which  denial  was  tupplemantad 
by  the  further  allegation  on  the  part  of  the 
railway  company  that  the  plainilff  knew  tbe 
condition  of  the  tracks  and  continued  in  de- 
fendant's employ  with  full  knowledge  of  the 
same,  waiving  thereby  the  right  to  complain 
of  any  aappoeed  defect. 

The  testimony  of  plaintiff  wai  that  at  the 
time  of  the  accMoit,  about  1  o'clock  In  the 
morning,  i3»  frog  was  unblocked.  In  addi- 
tion hecalled  five  witnesees,  who  testified  that 


tbe  employ  of  tbe  defendant  with  full  knowledge 
of  the  dangera  arising  out  of  tbe  use  Of  unUooM 
fraga,  and  eaaQOt  recover.  Bonttaem  Fao.  Oo.  v. 
Beiey,  US  Xr.  B.  Itf  (88: 881). 

In  aa  action  against  a  railroad  oompany,  tnought 
to  recover  tbedamagesreaultlaffrromapetsonal  In- 
jury alleged  to  have  been  sustained  by  a  pedeatrlan 
through  catoMng  Us  foot  m  a  frog  maintained  by 
the  oompany  on  Its;  traek  In  tbe  sidewalk  of  a 
olty  street  oroesed  by  tbe  traok,  the  evidence 
■bowed  that  the  frog  was  an  open  one,  so  con- 
structed that  tbe  foot  of  a  paaser-by  was  liable  to 
be  oaucht  therein,  and  was  used  without  being 
tdooked  or  its  opening  fa  any  manner  flUed,  or  any 
other  means  being  adopted  to  render  It  safe  for 
persona  orosaing  the  track  od  tbe  sidewalk,  that 
blooka  were  extenalvely  used  for  that  purpose,  and 
that  there  were  other  means  by  whlob.  if  adopted 
\if  tbe  defendant,  danger  from  sacb  frogs  oould 
have  been  easily  prevented,  and  was  ooupled  with 
evldenoe  tending  to  show  that  tbe  plaintiff,  a  bor 
tw^ve  years  of  age,  was  oot  f^Tn<n«r  with  the 
crossing,  nor  with  the  operation  of  trains  at  that 
point,  nor  with  the  purpose  and  constnictioa  of  a 
frog,  and  was  not  aware  of  any  danger  to  be  ap- 
prehended from  passing  over  It.  Held  that  the 
evidence  was  BuflUclent  to  take  tbe  case  to  the  Jury 
on  tbe  queeUon  of  the  defendant's  owligeace. 
Frleesv.  NewYorkC.  ftH.B.B.Oo.erHan,206,20B. 

A  awitob  signal  placed  so  near  tbe  track  as  to 
Bcrape  tbe  aides  of  cats  is  a  detectlva  q^lanos. 
Boss  V.  Northern  P.  B.  Go.  6  Bak.  808. 

A  switch  stand  wlthto  S  or  10  iaObss  of  oata 
was  held  a  defective  appliance;  but  other  clroutn- 
stances  entered  into  oonsideraUon,  amon^  wbicb 
was  that  plaintiff  had  worked  In  tbe  yard  but  seven 
or  eight  days,  and  bad  not  notloed  the  awltota 
stand.  A  grooDd  swlteh  would  have  aoswerea 
every  purpose.  FidooekT.  Union  P.  B.Oo.i  Utah, 
S11,1L.B.A.1BL 
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on  tbe  next  moroiDg  they  examlaed  the  track  | 
KDd  tiiat  there  was  no  blocking  in  the  frog; 
or.  as  one  of  them  said,  "tbe  same  as  no 
blocking  M  alL"  On  the  other  hand,  the  de- 
fendant introduced  the  teotimooy  of  seven 
witnesses,  who  examined  tbe  track  either  the 
next  morning,  or  soon  thereafter,  and  each  of 
whom  founa  the  trog  properly  blocked— one 
of  them,  the  section  foreman,  testifying  that 
before  the  accident  he  bad  himself  put  the 
blocking  in. 

Obviously  tbe  question  which  the  parties 
•ubmitted  to  the  jury  waa  that  of  the  existence 
or  nonexistence  of  a  block  in  the  frog  at  the 
time  of  tbe  accident.  It  is 'contended  by  the 
railway  company  that  the  court  erred  in  fail- 
ing to  give  a  peremptory  Instruction  to  Qnd  a 
Terdict  for  tbe  defendant.  Tbe  only  witness 
who  testifled  to  the  condition  of  the  frog  at  tbe 
488]*timeof  the  accidentwas  the  i^ntiff  ,and 
he  testified  that  It  was  an  unblocked  frog,  and 
while  the  section  foreman  testified  that  It  was 
blocked  before,  and  that  he  found  It  the  Sun- 
day after  In  the  same  condition  that  be  had 
originally  placed  it,  and  while  there  was  testi- 
mony of  sereral  witnesses  that  immediately 
after  the  accident  the  frog  was  found  to  be 
properly  blocked,  yet  there  was  also  equally 
salisfactoiy  testimony  to  tbe  contrary.  As 
this  latter  testimony  obviously  contradicts 
that  of  the  section  foreman  as  to  the  condition 
of  the  frog  after  tbe  accident,  it  tends  to  Im- 
peach it  as  to  placing  blocking  in  tbe  frog 
prior  thereto.  At  any  rate.  In  view  of  tbe 
ptaintlS's  personal  testimony,  there  was  cer- 
tainly a  question  of  fact  to  be  inbmltied  to 
tbe  jury  as  to  whether  the  frog  was  or  ws0 


Where  tt  Is  customarr  for  brakemeo.  Id  tbe  per- 
formaooe  of  tbeir  duties,  to  ascend  and  descend 
from  the  tops  of  oats  br  side  ladders  ^ben  tbe 
train  Is  tn  motion,  tbe  oompaar  Is  txiund  to  main- 
tain Its  roadwar  free  from  projeotlons  which  en- 
danger tbem  while  so  dolnff.  Georgia  F.  B.  Oo.  v* 
Davis.  92  Ala.  300. 

Railroad  companies  are  nnder  an  obllgatloD  to 
all  persons  who  bare  a  rlffbt  to  be  on  top  of  tbelr 
trains.  In  tfaeducbarirpof  any  dutr.tosoooostruot 
tbeir  overhead  bridges  or  otberoverbaDglngnruc- 
tures  adjacent  to  their  traoks  that  tber  will  not  ex- 
pose such  persons  to  unneoesBarr  risks,  or  to  perils 
tbat  can  eaellr  and  without  anr  great  outlav  be 
avoided,  [f,  for  anf  reason,  structures  of  tbe  kind 
last  DieotlODed  are  malntaloed  which  do  expose 
persons  who  have  a  right  to  be  on  tbe  top  of  mov- 
ing frutgbt  trains  to  unusual  risks  (sudtas  a  llaldl- 
Ity  to  be  knocked  off),  tben  the  exercise  of  oidinary 
oare  requires  some  waraloR  to  be  glveo,  either 
verbalir  or  by  whip  losbes,  to  all  those  persona 
who.  In  the  dlscharxe  of  their  duties,  are  liable  to 
cuitalD  Injury  In  oonsequenee  of  socb  structures. 
Chicago.  U.  ft  St,  P.  S.  Co.  T.  Carpenter,  U  Fed. 
Rep.  482;  St.  Louis,  Ft.  6.  ft  W.  B.  Co.  v.  Irwin,  87 
Kan.  701;  Balitmore,  O.  ft  a  B.  Go.  v.  Bowan,  IH 
Zod.  88;  Chicago  ft  A.  B.  Co.  V.  Johnson.  Ufl  Dl.  200; 
LoulsvUle.  N.  A  ft  a  B.  Co.  V.  Wright,  US  Ind.  878; 
Clark  v.8t.  Patilft  &  CH-Co.  SSMnn.  128:  Flanders 
V.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  61  Mlno.  IML 

Placing  structures  uoQeceesarily  close  to  tbe 
track,  where  His  to  be  naturally  and  reasonably 
anticipated  that  employee,  to  tbe  performance  of 
their  dntiee.  rolgbt  come  In  contact  with  them.  Is 
negligence:  and  it  caaoot  be  said  that  tbe  place 
wbere  the  servant  Is  required  to  perform  his  duliee 
li  reasonably  safe.  It  was  held  that  wbere  a  sec- 
tion boose  was  fdaoed  nearasMe  traok,  if  tbe  oom- 
£88 
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I  not  blocked  at  the  time  of  the  accident,  and 
their  conclusion  in  that  respect  cannot  be 
challenged,  and  It  would  have  been  error  for 
the  court  to  have  given  a  peremptory  instruct 
tion,  based  either  way,  upon  this  disputed 
question  of  fact. 

Again,  it  la  said  that  the  onlv  testimony  as 
to  the  condition  of  the  frog  pnor  to  the  acci- 
dent was  tbat  of  the  section  foreman,  who 
testified  that  be  had  properly  blocked  It,  and 
tbat  If  tbat  be  ignored  there  was  no  testimony 
tending  to  show  that  it  was  not  at  some  time 
properly  blocked  and  the  block  removed  with* 
out  the  knowledge  of  or  notice  to  the  railrMd 
company.  The  statement  of  the  section  fore- 
man may  be  considered  as  oballenged  by  the 
counter  testimony  of  plaintiff  and  bis  wit- 
nesses, and  In  the  absence  of  any  testimony  as 
to  the  ooodition  of  the  frog  prior  to  the  acci- 
dent tbe  iaxj  were  not  bound  to  assume  that 
the  frog  baa  once  been  properhr  blocked  utd 
the  blocking  thereafter  removed  or  destroyed. 
They  were  at  liberty  to  infer  tbat  It  never  had 
been  blocked,  that  the  track  as  originally  con- 
structed at  this  place  waa  as  it  was  found  to 
be  at  the  time  of  the  accident,  and  so  a  case 
was  presented  of  the  absolute  omission  of  the 
railroad  company  to  discharge  its  du^  of 
providing  a  safe  place  for  the  movement  of 
its  trains  and  tbe  work  of  its  employees. 

It  is  earnestly  Insisted  by  counsel  for  the 
railroad  company  ttiat  thecourt  improperly  nar- 
rowed the  tssuessubmitted  to  *the  jury  by[48& 
charging  thxt  the  single  question  was  whether 
the  frog  waa  blocked  or  not  at  tbe  time  of  the 
injury,  and  it  Is  urged  th^  the  true  rule  Is, 
that  H  the  rallToad  compuiy  had  once  properly 


paoy  was,  from  tbe  nature  of  Its  servants*  dutlea> 
and  Che  customary  way  its  trainmen  performed 
them,  bound  to  anticipate  that  they  would  bare 
occasion  to  descend  on  tbe  aides  of  tbe  cat*.  It  was 
negttgenoe  to  so  place  such  section  bouse  In  close 
proximity  to  the  track.  Flanders  v.  Chicago.  Ht. 
P.  U.  ft  O.  B.  Co.  SI  Hlon.  198;  Dorsey  V.  Phillips  ft 
a  Const.  Co.  i2  Wis.  888. 

A  railroad  company  ts  not  to  be  rMlurded  as  neg- 
ligent because  contrivances  maintained  In  opera- 
tion of  Its  road  are  neoetwarlly  dangerous  to  em- 
ployees engaged  in  operattng  trains.  So  held 
where  an  engineer  was  Injured,  while  leanfaig  out 
of  his  cab  looking  for  signals  from  the  oondnetor, 
by  coming  In  oootact  with  a  water  cmoe  near  tbe 
track.  Qould  v.  Chicago,  B.  ft  Q.  B.  Co.  M  Iowa, 
600.  Tet  the  sameoourt  held  tbat  a  cattle  chute 
constructed  so  near  Uw  traok  as  to  endanger  serv- 
ants operating  Its  trains  was  a  defect  for  wbtcb 
the  company  might  be  liable  for  injuries  caused  to 
its  servants  thereby.  Allen  v.  Burlington.  C  B.  ft 
N.  B.  Co.  n  Iowa,  628L  And  In  Kearos  v.  Cbloago, 
H.  ft  St.  P.  B.  Co.  86  Iowa,  M.  It  was  held  that  the 
company  was  negligent  In  allowtog  a  post  to  be 
erected  In  dangerous  proximity  to  the  track. 

It  was  held  In  Bessex  v.  Chicago  ft  N.  W.  R.  Co. 
46  Wis.  477,  that  lumber  piled  near  the  track  was 
sneb  negleot  and  defect  as  rendered  the  company 
liable  to  an  employee  Injured  thereby;  while  to 
Qaffney  v.  New  York  ftN.  B.B.Go.l6B.LiB«,tt 
was  held  that  it  was  not  an  act  of  aetiooable  negll- 
genoe.  under  the  etrcumstanoes. 

A  switch  stand  mrojeotlng  near  tbe  braok,  nndav 
the  olrcumatanoes,  did  not  permit  a  recovery 
(Byan  v.  Canada  6.  R.  Co.  10  Ont.  Bep.  745);  nor  the 
position  of  a  water  tank  (Davla  v.  Columbia  ft  G. 
B.  Co.  S!  8.  G.  SB);  nor  tbe  position  of  a  platform, 
Cblcago,  B.  L  ft  P.  B.  On.  T.  Oark,  US  HL  1I& 
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blocked  tbe  frog  It  Incurred  do  liability  to  Its 
employees  by  reason  of  tbe  subsequent  d!t- 
plticement  of  tbe  blockine  unless  such  dis- 
placement was  with  Its  knovledj^e  or  bad 
continued  for  such  a  length  of  time  as  to  Im- 
pute notice  to  It.  Wo  do  not  question  the 
proposition  of  law  as  thus  stated,  but  the 
atfflcuUy  is  that  no  such  issue  was  tendered 
liy  tbe  pleadings,  and  the  parties  evidently 
went  to  trial  upon  tbe  single  question  whether 
tlie  froc  was  or  was  not  blocked  at  the  time  of 
the  accident.  The  charge  In  the  petition  was 
that  the  frM;  was  not  and  had  never  been 
blocked.  The  answer  dented  this  fact,  and 
did  not  assume  to  set  forth  as  a  defense  that 
It  had  once  been  blocked  and  the  block  dis- 
placed without  the  knowledge  of  or  notice  to 
the  railroad  company.  I'he  railroad  company 
was  appsrcntly  content  to  rest  Its  defense  upon 
tbe  single  question  of  the  existence  of  block- 
ing at  UM  time  of  the  Injury.  Tbe  testimony 
went  to  that  alone.  In  respect  to  this  matter 
flu  trial  lodge  in  overruling  Hm  motion  t<a  a 
new  trial  obserred  as  follows: 

"Tbe  argument  now  advanced  by  defendant 
In  support  of  his  motion  Is,  that  even  If  the 
frog  was  unblocked,  that  fact  of  Itself  would 
not  make  defendant  liable  for  the  injury  re- 
sulting therefrom;  that  tbe  proof  must  go 
farther,  and  bring  to  defendant  knowledge  of 
such  unblocked  condition;  either  defendant 
must  be  proved  to  have  bad  actual  notice  of 
such  unblocked  condition,  or  such  condition 
must  be  proved  to  have  existed  so  long  as  that, 
in  the  exercise  of  ordinary  care,  defendant 
ihould  have  discovered  It.  Defendant  eon- 
tends  tbe  proof  did  not  fulfil  these  requMtes 
M  to  notice,  and  that  the  jury  were  not  in- 
structed with  reference  to  tpplylng  these  n- 
qulsltee  to  the  evidence. 

"Neither  In  the  opening  statement  to  tbe 
jury,  nor  lo  the  argument  to  the  juTV  after 
the  evidence  had  closed,  did  counsel  for  de- 
fendant lar  his  case  on  the  line  of  these  re- 
quisites. Throughout  the  trisl,  the  position 
of  defendant  was  that  the  frog  was  blocked  at 
the  time  of  the  Injury.  Both  In  opcnine  state- 
490]  meat  ^aod  in  closing  argument  defend- 
ant's counsel  Insisted  tbe  frog  was  blocked  at 
tbe  lime  of  the  Injury.  To  this,  defendant's  evi- 
dence was  pointed,  and  In  fact  limited,  so  far 
as  it  tended  to  refute  the  charge  of  negligence 
alleged  and  attempted  to  be  proved  by  pli^n- 
tiff.  Defendant  aid  not  attempt  to  escape  or 
avoid,  by  any  showing  of  sudden  tearing  out 
of  the  frog,  whatever  force  attended  plaintifTs 
evidence  as  to  an  unblocked  condition  of  the 
frog.  On  neither  side  was  any  testimony  In- 
troduced tending  to  show  any  sudden  destrac- 
tioB  of  blocking  at  this  frog.  But  on  either 
side  tbe  contest  was  as  to  whether  the  frog 
was  In  fact  blocked  at  the  lime  of  tbe  Injury. 
Plaintiff  rested  his  claim,  touching  the  cause 
of  the  Injury,  on  the  attempt  to  prove  such 
Injury  was  caused  bvtbe  frog  being  unblocked 
at  time  of  Injury.  And  defendant  was  equally 
content,  as  to  evidence  introduced,  in  attempt- 
ing to  prove  tbe  frog  was  then  blocked.  And 
defendant's  counsel  limited  bis  argument  to 
the  Jury  upon  the  evidence  to  this  same  line 
of  defense." 

Yet  notwilbslanding  the  pleadings  and  the 
tesUmony  qpemad  to  narrow  tfie  Issue  to  this 
t«t  U.S. 
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particular  matter,  tbe  court  In  Its  instruction 
discussed  tbe  further  question  of  the  liability 
of  the  company  la  case  of  an  original  proper 
blocking  of  the  frog  and  its  subaequent  als- 
placement.  It  sidd,  among  other  things,  on 
this  matter: 

"If  evidence  had  been  introduced  to  show 
that  suddenly,  by  some  disarrangement  of  the 
machinery  of  the  train,  the  wooden  part  of 
the  frog  or  blocking  bad  been  pulled  out  of 
the  frog  at  tbe  time  so  near  the  Injury  as 
that  the  company  could  not  have  been  charged 
with  negligence  In  not  having  found  It  out 
reasonaUy  by  inspection, through  its  workmen 
or  otherwise,  before  the  Injury,  then  In  an 
accident  of  that  kind  tbe  company  would  not 
be  liable  for  tbe  Injury  to  plaintiff,  because 
the  company  would  not  have  been  negligent 
in  not  ascertaining  that  the  block  had  been 
thus  removed." 

So  that  It  cannot  be  said  that  the  proposition 
of  law  upon  which  counsel  for  the  railroad 
company  so  strenuously  Insists  was  wholly 
ignored  on  the  trial  It  was  in  fact  presented 
by  the  court  to  the  Jury,  although  it  Is  true 
coupled  with  the  ^statement  that  the  Is-  [491 
sues  made  by  the  pleadings  and  the  silence  of  the 
testimony  in  respect  to  ute  prior  situation  nar- 
rowed ihtat  Inquiry  to  the  single  matter  of  the 
condition  at  the  time  of  tbe  accident. 

It  must  be  confessed  that  this  case  Is  not 
entirely  clear,  and  yet,  considering  tbe  entire 
record,  we  are  not  prepared  to  bold  that  there 
was  error  such  as  would  Justify  this  court  in 
disturbing  the  Judgment,  h  it  tAgrtfort 
^fflrmtd. 


HISSOCRL  KANSAS  ft  TEXAS  RAIL- 
WAY COMPANY,  Ptff.  in  Err., 

e, 

J.  B.  COOK  a  at. 

(See  8.  0.  Beporter's  ed.  in-4S6.> 

Migha  oftettler  at  againtt  railroad. 

The  looatlOD  of  tbe  Hltsonrl,  Kausss,  ft  Texas  Rail* 
war  was  deflnitelr  fixed  aod  Itsrlarht  of  war  Hu- 
Itedbytbe  DUnjrottbemapof  the  llnesnrvered 
for  Its  route,  under  the  railroad  land  nant  to 
Kaosas  of  Julr  28.1006;  and  tiie  rights  of  a  set- 
tler tbereafter  soqutred  to  land  not  touched  by 
Buoh  line  are  not  affected  brasutjeequent  change 
In  tbe  looatlon  of  the  route  of  such  road;  tbe 
land  claimed  by  llic  settler  not  t>elDr  within  the 
right  of  war  actually  oooupled  Iv  the  raUroao 


Argutd  and  Submitted  Mureh  t4,  189$,  Do- 
eided  May  XS,  1S96. 

IN  ERROR  to  the  Supreme  Court  of  the  Slate 
of  Kansas  to  review  a  Judgment  of  tbst 
court  affirming  the  Judgment  of  tbe  Dis- 

Nom— ^s  fo  prt-mplion  rlghtt,  see  note  to 
United  States  v.  Fltsserald.  10: 78. 

That  patent*  foriatut  mmrbeset  a»Ui*  for  fraud, 
see  note  to  Miller  v.  Ken.  6: 881. 

A»  to  errors  in  mrveys  and  degeriptiont  In  patents 
for  lands,  how  con<tru«d,  see  oote  to  Watu  v.  Uod- 
sey.  5:428. 

AMto  land  fronts  to  railroads,  see  note  to  Kansas 
P.  B.  Co.  V.  AteUson.T.*B.  F.B.  OOblfclM. 

sn 
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trlct  Court  of  Labette  County.  Eanau,  in 
favor  ot  the  defendanta,  J.  B.  Cook  et  al.,  in 
ao  action  of  ^ectment  brought  by  the  Missouri, 
Kansas.  &  Texas  Kailway  Company  et  at., 
plaintiffs,  for  the  recovery  of  real  estate  in  the 
city  of  Cbetopa,  In  that  county.  Affimud, 
See  same  case  below,  47  Ku.  S16. 

Statement  by  Ur.  Chief  Justice  Fuller  i 
Tbif)  was  an  action  of  ejectment  brought  by 
the  Missouri,  Kansas,  &  Texas  Railway  Com- 
pany, a  corporation  of  the  state  of  Kansas, 
and  the  Missouri  Pacific  Railway  Company, 
a  corporation  of  Missouri,  in  the  district  court 
of  Labette  county.  Kansas,  August  17,  1837, 
aeninfit  J.  B.  Cook  and  L.  H.  Printz.  to  recover 
492]  possesion  of  certain  real  estate  'situated 
in  the  city  of  Cbetopa  in  that  county,  and  de* 
Bcrlbed  in  the  petition.  Defendants  filed  a  gen- 
eral denial.  The  case  was  tried  by  the  court  on 
an  agreed  statement  of  facts,  and  judgment 
rendered  for  defendants.  Plaintiffs  thereupon 
took  the  case  on  error  to  the  supreme  court  of 
Kansas,  by  which  the  judgment  of  the  district 
court  was  affirmed.  47  Eu.  S16.  There- 
upon a  writ  of  error  was  taken  out  from  this 
court. 

The  screed  statement  was  as  follows : 
"1.  The  Missouri,  Kansss.  &  Texas  Rail- 
way Company  was,  on  the  25Lh  day  of  Sep- 
tember, 1865,  duly  organized  as  a  corporation 
under  the  uame  of  the  Union  Pacific  Railway 
CompnnT.  tioulbern  Branch,  and  on  the  3d 
day  of  February,  A.  D.  1870,  its  name  was 
duly  changed  and  made  the  Missouri,  Kansas, 

6  lexas  Hallway  Company,  and  it  is  the  rail- 
way company*  referred  to  in  the  act  of  Con- 
gress, approved  July  28,  1866,  entitled  'An 
Act  Orsiittng  Lands  to  tbe  State  of  Knnsas  to 
Aid  in  the  Couolruction  of  a  Southern  Branch 
of  the  Uninn  Facirtc  Railway  and  Telegraph 
fxom  Port  Riley,  Kansas,  to  Fort  Smith, 
Arkansas.' 

"2.  Tbe  acceptance  of  the  terms,  condi- 
tions, and  impositions  of  said  act  by  the  said 
Union  Pacific  Rnllway  Company,  Soulberu 
Branch,  was  siguifled  in  writing,  under  the 
corporate  seal  of  said  company,  duly  executed 
pursuant  to  the  direction  of  its  boara  of  direc- 
tors first  bad  and  obtained,  which  acceptance 
was  made  and  deposited  with  tbe  Secretary  of 
the  Interior  within  one  year  after  the  passage 
of  paid  act. 

"  8.  Tbe  land  in  the  petition  described  Is  a 

f>art  of  the  lands  known  as  the  Osage  ceded 
suds  granted  to  tbe  United  Stales  by  the 
treaty  between  the  United  States  of  America 
and  ibA  Great  and  Little  Osage  Indians  pro- 
claimed January  21,  1867. 

"4.  Prior  to  the  21tb  day  of  December, 
18<t7,  a  line  was  surveyed  for  the  route  of  said 
railroad  by  O.  M.  Walker,  then  chief  engineer 
of  said  company,  which  was  the  line  from 
which  the  lands  mentioned  in  atipulatitui  No. 

7  herein  were  withdrawn  from  market,  but 
that  line  did  not  touch  the  southwest  quarter 
of  section  tbirty-four  (84),  township  thirty- 
four  (84),  range  twenty-one  (21).  which  In- 
cludes the  land  described  in  plaintiffs*  petition 
4931in  this  case,  and  afterwards  and  'between 
Hay  1. 1870,  and  June  6, 1670,  said  company 
located  its  rood  on  the  line  where  now  oper- 
ated, and  built  same  In  substantial  compliance 
S40 
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with  said  act  of  Coagress,  but  the  route  of  said 
road  on  its  present  location  bos  never  been 
approred  by  the  President  of  the  United 
States,  unless  sndi  approrat  Is  shown  by  the 
other  facts  herein  admitted. 

"6.  Tbe  premises  in  plaintiffs' petition  de- 
manded lie  wholly  within  100  feet  of  the 
center  line  of  the  main  track  of  the  rail- 
way so  built  and  constructed  as  aforesaid,  the 
center  line  of  said  main  track  being  the  center 
of  the  right  of  way  of  tbe  railroad  company. 

"6.  On  tbe  1st  day  of  December.  1890, 
tbe  said  Missouri,  Kansas,  &  Texas  Railway 
Company  leased  said  railway  to  said  Missouri 
Pacific  Kailway  Company,  which  has  since 
possessed  and  operated  the  same  as  Bach 
lessee. 

"7.  Upon  the  completion  of  said  ntlway 
through  said  Osage  c»ded  land  the  Presidrat 
of  the  United  States  issued  to  said  Missouri, 
Kansas.  &  Texas  Railway  Company  patents 
under  said  act  of  Congress,  approved  July  26, 
1866,  for  tbe  alternate  sections  of  land  desig- 
nated by  odd  numben  to  the  extent  of  five 
alternate  aectlons  per  mile  on  each  side  of  said 
railroad,  which  ore  the  same  patents  set  aside 
in  the  case  of  Miwouri.  K.  <fl  T.  B.  Co. 
Uv.iied  Staiet,  92  U.  A.  788,  760  [28:684,  645]. 

*'  8.  The  quarter  section,  including  the  land 
in  question,  was  entered  and  purcharod  by  one 
W.  A.  Hodges  from  tbe  government  of  the 
United  States  on  October  9, 1869,  and  a  certifi- 
cate In  due  form  was  on  that  d&y,  biy  the 
proper  officers,  issued  to  him  therefor,  and 
thereafter  and  on  November  1, 1870,  a  imtent 
in  due  form  was  issued  therefor  pursuant  to 
tbe  said  entry,  by  the  government  of  tbe 
United  States  to  said  patentee,  Hodges,  which 
was  duly  signed  and  executed,  ana  a  perfect 
chain  of  title  from  said  Hodges,  patentee, 
now  runs  to  and  terminates  In  nld  defendant, 
J.  B.  Cook,  and  he  is  Uie  owner  thereof,  unless 
the  same  is  owned  by  pl^ntlffs  by  Tirtue  of 
the  facu  herein  odmitled  and  the  law  gov- 
erning tbe  same.  Defendant  Printx  Is  la  pos* 
session  of  tbe  premises  ia  oontrorer^y  as  the 
tenant  of  defendant  Cook. 

*-9.  None  of  the  load  In  dlapate  lies  [404 
wiihin  80  feet  of  the  line  of  the  center  of  the 
main  track  of  said  railroad,  nor  doesdefendant 
claim  any  part  of  the  strip  of  land  within  GO 
feet  on  either  side  of  tbe  center  of  said  track. 

"  Tbe  plaintiff,  al  the  time  of  constructing 
said  road,  erected  a  depot  building  on  its  right 
of  way,  and  tbe  land  on  which  said  building 
stands  is  adjacent  to  the  land  in  dispute, 
which  said  depot  has  been  used  all  the  Ume 
since  its  erection  for  the  pnrpose  of  receiv- 
ing freight  and  passengera  for  shipment,  nor 
does  defendant  claim  anv  ground  on  which 
side  tracks  of  said  raltroaas  are  now  located." 

Mettn.  James  Hac«rauui  and  T.  N. 
Sedicwiek  for  plaintiff  in  error. 
Mr.  NeUon  Cwsa  (or  defendants  la  error. 

Mr.  Chief  Justice  Fnllar  delivered  the 
opinion  of  the  court : 

Plaintiff  claimed  the  premises  In  question  as 
a  part  of  Its  right  of  way,  under  and  by  virtue 
of  the  act  of  Congress  approved  July  96, 1866, 
entitled  "  An  Act  GranUag  Lands  to  the  Stela 
of  KaniM  to  Aid  to  the  Ooastnictlon  of  a 
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Southern  Braoch  of  the  Union  Paclflc  Rail* 
way  and  Telegraph,  from  Fort  RUey.  Eanaaa, 
to  Fort  Smith,  ArkaoBaB."   14  Stat,  at  L.  289. 

By  thU  act  fire  alternate  eectiouB  of  land 
l>er  mile  on  each  side  of  the  road  were  granted 
to  the  Btate  of  Kansas  for  the  use  and  beoeflt 
of  the  railroad  company,  and  in  case  It  ap- 
peared that  the  United  Slates  had  "when 
the  line  of  said  road  is  deflaltely  located,  sold 
any  eection,  or  any  part  thereof,  granted  as 
aforesaid,  or  that  the  right  of  pre>emptlon  or 
^omesl^d  settlement  has  attached  to  the  same, 
or  that  the  same  has  heea  reserved  by  the 
United  States  for  any  purposes  wbateTer," 
then  other  lands  might  be  selected  in  lieu 
thereof:  "  Provided,  That  any  and  all  lands 
iieretofore  reserved  to  the  United  States  by 
any  act  of  Congress,  or  in  any  other  mannw  by 
-4v5}*com  patent  authority,  for  the  purpose  of 
aiding  In  any  object  of  internal  improvement 
ot  other  purpose  whatever,  he,  and  the  same 
are  hereby,  reserved  and  excepted  from  the 
operation  of  this  act,  except  so  far  as  It  may 
be  found  necessary  to  locate  the  route  of  said 
road  throngta  sudk  reserved  lands,  in  which 
•case  the  right  of  way,  800  feet  in  width,  is 
hereby  granted,  subject  to  the  approval  of  the 
President  of  the  United  Sutea." 

The  4th  section  read :  "That  as  soon  as 
said  company  shall  file  with  the  Secretary  of 
the  Interior  maps  of  Its  line,  designating  the 
route  thereof,  It  shall  be  the  duty  of  said  Sec- 
retary to  withdraw  from  the  market  the  lands 

Soted  hj  this  act.  In  such  manner  as  may  be 
t  calculated  to  e£Fect  the  purposes  of  this 
act  and  subserve  the  public  Interest." 

By  the  6ih  section  it  was  provided:  "  That 
the  right  of  way  through  the  public  lands  be, 
«Dd  the  same  is  hereby,  granted  to  said  Pacific 
Railroad  Company,  Southern  Branch,  lu  suc- 
cessors and  assigns,  for  the  construction  of  a 
rdlroad  as  proposed:  .  .  .  Said  way  1b granted 
to  said  railroad  to  the  extent  of  100  feet  In 
width  on  each  side  of  said  road  where  it  may 
pass  through  the  public  domain;  also  all  neces- 
sary ground  for  station  bulldlogs.  workshops, 
depots,  machine  shops,  switches,  side  tracks, 
turntables  and  mter  statloos." 

The  land  In  question  vas  a  iwrt  of  the  land 
•ceded  to  the  Untied  States  by  the  Great  and 
Little  Osage  Indians  by  the  treaty  proclaimed 
January  31,  1867.   14  Stat,  at  L.  687. 

From  the  statement  of  facts  It  appears  that 
prior  to  December  34,  1867.  a  line  was  sur- 
veyed for  the  route  of  the  railroad  by  the  chief 
«nglneer  of  the  company,  which  was  the  line 
from  which  the  granted  lands  jrere  withdrawn 
from  market,  but  that  line  did  not  touch  the 
'quarter  section  embracing  the  land  described 
in  the  petition.  The  precise  date  of  the  filing 
of  the  map  and  profile  of  this  survey  does  not 
«ppear,  but  this  is  not  material. 

In  the  instanccB  of  many  of  the  land  grants, 
the  acts  contemplated  a  preliminary  desigaa- 
tlOD  of  the  general  route  by  map  filed  in  theDe- 
partment  of  the  Interior,  upon  which  thelands 
496]*were  withdrawn,  but  the  grants  only 
took  effect  on  a  subsequent  designation  of  the 
•definite  location  of  the  Hoe  of  the  road.  Kamat 
^  P.  B.  Co.  V.  Dunmever,  118  U.  S.  639  [38: 
llSSl ;  United  atala  v.  Southtm  P.  B.  Co.  146 
U.  ft  S70  [86:  1091].  But  this  grant  made  no 
prorMoo  for  any  preliminary  surveys  and 
m  €.8.       U.a.  Boin4L  10 


maps,  and  the  only  mnp  provided  for  was  that 
mentioned  in  %  4,  being,  as  stated,  a  map 
of  "its  line  designating  the  route  thereof." 
We  think  that  by  the  filing  of  the  map  of  the 
lice  surveyed  the  route  was  definitely  fixed, 
within  the  intent  and  meantne  of  the  act,  and 
while  the  principal  object  in  filing  the  map  was 
to  secure  the  withdrawal  of  the  lands  granted, 
it  also  operated,  and  could  not  otherwise  than 
operate,  to  definitely  locate  the  line  and  limits 
of  the  right  of  way.  And  this  view  is  sus- 
tained by  previous  adjudications  of  this  court. 

By  the  act  of  Congress  of  July  38,  1866,  en- 
titled "  An  Act  for  a  Grant  of  Lands  to  the 
State  of  Kansas  to  Aid  in  the  Construction  of 
the  Northern  Kansas  Railroad  and  Telegraph" 
(14  Stat,  at  L.  210).  a  grant  of  lands  to  the  state 
of  Kansas  for  the  benefit  of  the  St.  Joseph  ft 
Denver  City  RaQroad  Company  was  made  in 
substantially  the  same  terms  as  those  of  the 
grant  of  July  26, 1866,  under  cooslderatlon. 

In  Van  Wyck  v.  Ktmalt,  106  U.  S.  860  [37: 
301],  this  act  came  before  this  court  for  con- 
struction, and  the  rLghta  of  the  parties  de- 
pended on  the  Ume  of  the  definite  location  of 
the  road.  Enevals,  the  complainant  below, 
claimed  through  the  company,  and  contended 
that  the  filing  of  the  map  with  the  Secretary  of 
the  Interior  was  the  location  of  the  road,  and 
Mr.  Justice  Field,  speaking  for  the  court,  said: 
'*  We  are  of  opinion  that  the  position  of  the 
complainant  Is  the  correct  one.  The  route 
must  be  considered  as  'definitely  fixed  *  when 
It  has  ceased  to  be  the  subject  of  change  at  the 
volition  of  the  company.  Until  the  map  Is 
filed  with  the  Secretary  of  the  Interior,  the 
companv  Is  at  liberty  to  adopt  such  a  route  as 
It  may  aeem  best,  after  an  examination  of  the 
ground  has  disclosed  the  feasibility  and  ad- 
vantages of  different  lines.  But  when  a  route 
Is  adopted  by  the  company  and  a  mw  destg- 
nating  it  Is  ffled  with  uie  Secretary  of  the  In- 
terior and  'accepted  by  that  officer,  the  [497 
route  is  established;  It  u.  In  the  language  of  the* 
act, '  definitely  fixed.'  and  cannot  be  the  subject 
of  future  change,  so  as  to  affect  the  grant,  except 
upon  legislative  consent.  No  further  action  la 
required  of  the  company  to  establish  the 
route.**  WaldM  Snmab,  114  U.  8. 878  [S9: 
167J.  And  this  was  In  accordance  with  the 
ruling  of  Mr.  Justice  Miller,  on  circuit.  In 
Knevals  v.  Syde,  6  Fed.  Rep.  651. 

The  same  conclusion  necessarily  followed  In 
respect  of  the  right  of  way.  The  grant  of  the 
lands  and  the  grant  of  the  right  of  way  were 
alike  grants  in  praaenU  and  stoo(t  on  the  same 
footing,  so  that,  l)efore  definite  location,  all 
persons  acquiring  any  portion  of  the  pubUo 
lands  after  the  passage  oi  the  act  took  the  same 
subject  to  the  right  of  way  for  the  proposed 
road.  The  easment  and  the  lands  were  afloat 
until  by  deflnite  location  precision  was  given 
to  the  grant  and  th^  became  permanently 
fixed.  St.  JiMAaA  AD,C.&.Co.y.  Saidmn, 
ICS  U.  S.  436  [36:  678]. 

After  the  hoe  had  thus  been  definitely  lo- 
cated, on  October  9,  1869,  the  quarter  secUoa 
containing  Uie  real  estate  lo  coatroversy  was 
entered  at  the  government  land  office  by  W. 
A.  Hodges;  to  whom  the  proper  certificate 
was  that  day  Issued,  under  a  resolullonof  Con- 
gress, approved  April  10, 1H6U  (16  Stat,  at  U 
6S),  in  favor  of  bona  fide  ■ettters  retfdlng  on 
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soy  porlinn  of  the  land  acquired  from  the 
OsBge  Indinna  by  the  treaty  proclaimed  Janu- 
ary 21,  1867.  Between  Hay  1  aod  June  6, 
IGtTO.  the  railroad  compuy  ran  a  second  line, 
on  which  It  built  lu  ittad  between  those  two 
dates,  and  entered  Into  occupancy  of  artght  of 
way  100  feet  in  width.  ThIsliDe  ran  BomiithiDg 
like  a  mile  east  of  that  of  deflniie  location  ana 
through  the  quarter  section  Id  question,  but 
none  of  the  rwl  estate  in  dispute  lies  within 
the  right  of  way  so  occopled.  Oa  November 
1,  1870,  a  patent  Was  iMued  in  due  form  to 
Hodges  pursuant  to  bis  entry,  sod  defendant 
Cook  (under  whom  defendant  Prlnlz  was  In 
possewlOD  as  tenant)  holds  by  a  perfect  chain 
of  title  from  Hodges.  The  Issuing  of  the 
patent  shows  that  the  land  department  bad 
found  the  existence  of  all  the  conditions,  such 
498]a8actual  occupancy  of  'and  residence  on 
the  premises  and  Ilkemattm,  requisite  thereto, 
and  It  look  effect  by  relation  as  of  the  date  of 
the  certificate.  It  follows  that  as  the  rights  of 
the  settler  were  acquired  after  the  right  of  way 
of  the  road  had  been  definitely  located,  he  was 
not  subject  to  any  risk  which  others  may  incur 
who  purchase  while  the  location  remains  float- 
ing and  uDcerlain,  and  he  could  not  be  de- 
priTod  of  lights  which  bad  thus  attached  by 
the  subsequent  action  of  the  company.  And 
hlsgranlees  stand  In  his  shoes. 

We  need  not  consider  what  effect,  if  any, 
deviations  of  the  kind  In  question  might  have 
upon  tbe  grant  ( Van  Wjfek  ?.  EnnaU,  106  U. 
B.  800  [OT:  8011;  16  Ops.  Atty.  Oen.  457;  6  U. 
8.  Land  Dec.  SOD);  nor  Is  It  necessary  to  dis- 
cuss the  contention  that  a  railroad  company, 
by  once  locating  its  road,  has  exhausted  Its  au- 
thority and  cannot  relocate  It  on  a  new  line 
without  additional  legislative  permission  bo  to 
do,  ortheeffectof  the  statute  of  Kansas,wbich 
allows  railroad  companies  to  change  the  loca- 
tion of  tbeir  tracks.  Whatever  the  rights  of 
the  company  in  this  regard,  such  a  change 
could  not  aiff^  the  rights  of  third  parties, 
which  had  in  the  meantime  lawfully  inter- 
vened. WoMngton  A  /.  S.  Co.  v.  Unir  2>' 
AleneB.  ANav.  Cb.(No.l)160n.8.  77[40:846l. 

The  Inquiry  does  not  arise  as  to  how  the  rail- 
road company  acquired  the  100  feet  which  it 
oocui^  for  right  of  way.  It  m^  have  been 
purcnaaed,  or  acquired  by  condemnation  or  by 

S'ft.  We  dispose  of  the  case  on  tbe  ground 
at  on  the  record  before  us  the  state  courts 
did  not  err  In  holding  that  plaintiff  was  not  en- 
titled to  recover  tbe  premises  in  controversy, 
which  do  not  embrace  tbe  right  of  way  actually 
occupied  by  tbe  company. 
JudgmtiU  affrmai. 


400]  UNITED  8TATBS,  iV  in  Brr., 

CHARLES  R  ALLSN. 

«Bee&aBeimrter^ea.  m-HtLY 

Jhawbaek  on  impcrted  eott^~^xeeptional  priv- 
iUg€. 

1  Tbe  drawback  on  Imported  bltamlnoos  ooal 


afterwards  used  for  fuel  by  eoastlng  nmtHm 
^ven  br  tbe  tartff  aot  of  18B3  fs  not  preserved  it» 
tbeaotof  lBIKl,l2S,brtheprovisloD  conttaulnir 
■or  drawbflok  alfowed  "under  ezistlnr  law."  b» 
tbe  former  act  was  superseded  br  tbe  letter, 
wbloh  embodied  all  the  provisions  of  tbe  former 
notiepealed. 
9,  A  olatm  for  a  drawback  of  dntr  on  Imports  1» 
wltbln  tb«  rutofnatexoeptlODalprivHeves  or  ex- 
emptions from  tbe  ffeneral  operation  of  s  law 
must  be  strlotlr  construed  sod  doubts  resolvett' 
asatnst  the  claim. 

[No.  887.] 

Submitted  May  8, 1SS6.   Decided  May  tS,  1896. 

ON  A  WRIT  of  certiorari  to  the  United 
States  Chrcult  Court  of  Appeds  for  tbo 
Ninth  Circuit  to  review  a  Judgment  afftrrain^ 
the  Judgment  of  tbe  Dfstrict  Court  of  tlw 
United  States  for  tbe  Noribera  District  of  Cali- 
fornia In  favor  of  the  plaintiff,  Charles  R. 
Allen,  against  tbe  United  States,  defendant,  for 
the  recovery  of  the  amounts  of  certain  draw- 
backs of  duty  on  importations  of  bliumluou» 
&ya.\.  Rnened^  and  cause  remanded,  with  di- 
rections to  enter  judgment  in  favor  of  th» 
United  States. 

See  same  case  below,  S2  Fed.  Rep.  67S,  Itfr 
U.  8.  App.  m 
The  facts  are  stated  in  the  oplnira. 
Mr.  Edward  B.  Whitney.  Assistant  At- 
torney General,  for  plaintiff  in  error. 

Mmn.  If.  E.  Paraoa*  9,  F.  Svasu,  and 
Pag§  &  Eetti  for  defendtot  In  errra. 

Mr.  Justice  White  delivered  the  opinion  of 

the  court: 

The  defendant  in  error  brought  his  actiot» 
against  tbe  United  States  in  tbe  district  court 
of  the  United  States  for  the  northern  distriiA. 
of  California  to  recover  the  amounts  of  cer- 
tain aJleged  drawbacks  of  duty  on  importa- 
tioQS  of  bituminous  coal,  which,  in  February, 
1801,  were  supplied  as  fuel  to  the  steamer 
Humboldt,  a  vessel  of  tbe  United  States  regu- 
larly engaged  in  the  coasting  trade  between 
sundry  ports  in  northern  California.  Tender 
of  compliance  with  the  regulations  promul- 

S.ted  by  the  Secretary  of  tbe  Treasury,  under 
e  authority  of  the  tariff  act  of  March  8, 1883, 
to  obtain  the  allowance  aod  payment  of  such 
drawbacks,  was  averred,  and  it  was  allied  that 
the  surveyor  of  the  port  and  otiier  government 
officials  declined  to  reoogoiae  tlie  existence  ol 
aright  thereto.  A  donurrer  to  the  oompldnt 
was  overru]ed.(63  Fed.  Rep.  676)  and,  subse* 
quenUy,  an  answer  was  filed  taking  issue 
thereon.  Upon  hearing  on  the  merits  a  Judg- 
ment was  rendered  in  favor  of  tbe'plain-fSOO 
Uff.which  Judgment  wassnbsequently  affirmed 
by  the  dreuit  court  of  appeals  for  the  ninth 
circuit.  16  U.  8.  App.  9fiB.  Thereupon  a  writ 
of  certiorari  was  alfowed  and  tbe  cause  was 
brought  here  for  review, 

Tbe  right  to  the  alleged  drawbacks  i> 
grounded  upon  the  3d  proviso  of  §  26  of  Uie 
tariff  act  of  1800.  which  It  was  alleged  con- 
tinued in  force  tbe  following  provision  of  tbe 
tariff  act  of  1890,  which  it  was  alleged  von- 


yOTM.—A»  to  Hen  of  United  Stata  fnr  duties,  see 
note  to  United  states  v.  860  CbeMs  of  Tea.f:  VU. 
^  to  ostloH  lo  rscopsr  baekdutta*  poUtMdsr  prO' 

SIS 


test;  prolMt.  how  fiiade,  and  tta  effect,- 
QiKtdj  V.  TbompsoD.  18:  W. 


note  to 
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tlantA  Id  force  tfae  folTowIng  proTltion  of  the 
tariff  ftct  of  1883  (22  Stat,  at  L.  Oil): 

"Coal,  bilutDlDoua  and  sbate,  75  cents  per 
ton  of  S8  bushels,  80  pounds  to  the  bushel.  A 
drawback  of  70  cents  per  ton  shall  be  allowed 
00  all  bltumlaouB  coal  Imported  into  the 
Uoited  States  which  is  afterwards  used  for 
fuel  on  board  Teasels  propelled  by  sleam 
which  are  engaged  Id  the  coasting  trade  of  the 
United  States,  or  in  the  trade  with  foreign 
countries,  to  be  allowed  and  paid  under  such 
regulations  as  the  Beeretary  of  the  Treasury 
shall  prescribe." 

By  g  10  of  the  sh^ploj  act  of  Juue  19, 1880, 
cbap.  421  (24  Stat,  at  L.  81),  the  beneata  of 
this  proTislon  were  limited  to  Teasels  ol  the 
United  Sutes. 

Bectioo26of  the  tariff  act  of  1890^8  Stat 
at  L.  617),  above  referred  to,  reada  as  follows: 

"SS.  That  where  Imported  matolslB  on 
whldL  dntlea  have  been  paid  are  used  in  the 
manufacture  of  articles  manufactured  or  pro- 
duced in  the  United  States,  there  ahall  be 
allowed  on  the  exportation  of  such  articles  a 
drawback  equal  in  amount  to  the  duties  paid 
on  the  matertals  used,  less  1  per  centum  of 
anch  dutlea:  jFVv«id«(,  That  when  the  articles 
exported  are  made  Id  part  from  domeatlc  ma- 
tenals  the  Imported  materials,  or  the  parte  of 
the  articles  made  from  such  materials,  shall 
80  appear  In  the  completed  articles  that  the 
quanilty  or  measure  thereof  may  be  ascer- 
tained: And  pnmdadfttTtfur,  That  the  draw- 
back on  any  article  allowed  mider  existing 
law  shidl  be  continued  at  tbo  rate  herein  pro- 
vided. That  the  Imported  materials  used  In 
the  manufacture  or  production  of  articles 
entitled  to  drawback  of  customs  duties  when 
exported  shall  in  all  cases  where  drawback 
of  duties  paid  on  such  matwlats  is  claimed,  be 
GO  1  ]identifled.the  quantitT  of  such  'materials 
used  and  the  amount  of  duties  paid  thereon 
•hall  be  ascertained,  the  fact  of  ue  manufac- 
ture or  production  of  such  articles  In  the 
United  States  and  their  exportation  there- 
from shall'  be  determined,  and  the  drawback 
due  thereon  shall  £e  paid  to  the  manufacturer, 
producer,  or  exporter,  to  the  agent  of  either 
or  to  the  penon  to  whom  such  manufacturer, 
]»odncer,  exporter,  or  agent  aball  In  writing 
order  such  drawback  paid  under  such  regula- 
tioDB  as  the  Secretary  of  the  Treasury  shall 
lirescrlbe." 

The  tariff  act  of  1890  combined  two  para- 
graphs of  the  act  of  1888  relating  to  coal.  Into 
one  (No.  4S2),  and  omitted  the  drawback  pro- 
Tislon above  referred  to.  Bitid  ^  488  reada  as 
follow*  (26  Stat,  at  L.  600): 

"  488.  Goal,  bltumlnotis  and  shale,  7S  oenta 
per  ton  of  28  bustaeU,  80  poonds  to  tfae  bushel ; 
coal  slack  or  culm,  such  as  will  pass  through 
a  half-inch  screen,  80  cente  per  ton  of  SB 
bushels,  80  pounds  to  the  busheL" 

It  is  necessarily  coof^ed  that  the  omlnJon 
of  the  drawback  providon  of  tbe  act  of  1888 
from  this  special  paragraph  obviously  meant 
either  that  the  drawlnck  allowaace  was  in- 
tended to  be  token  away,  or  tliat  the  intent 
was  to  provide  for  it  elsewhere.  If  such  pro- 
vision is  not  found  elsewhere  In  the  act  of 
1890  it  Is  dear,  from  the  character  of  that 
act,  that  there  was  a  repeal  by  Implication  of 
the  drawback  allowed     the  earlier  act,  tot^ 


as  was  said  by  this  court,  tpeaklng  throufrh 
Mr.  Justice  Harlan,  fo  Traen  v.  Tufflif,  134 
Ut  S.  206,  223  [83:879.  884]:  "While  It  is 
true  that  repealsby  Implication  are  not  foTored 
by  the  courts,  it  is  settled  that,  wlthr-ut  ex- 
press wordfi  of  repeal,  a  previous  statute  will 
be  held  to  be  modified  by  a  subsequent  one.  If 
the  tatter  was  plainly  tnlended  to  cover  the 
whole  subject  embraced  by  both,  and  to  pre- 
scribe tbe  only  rule*  in  respect  to  that  subject 
that  are  to  govem." 

Is  the  contention  of  the  defendant  In  error 
well  founded  that  the  drawback  provisioo 
actuBlly  omitted  In  the  act  of  1890  was  yet 
saved  by  the  second  proviso  to  g  26  of  that  act  t 

The  mal  court  and  the  circuit  court  of  ap- 
peals held  that  this  section  proyided  in  dtHtinct 
terms  foradrawbaok,flrat*onaUarticlec[503 
wholly  manufactured  from  imported  maierlala 
and  Utereafler  exported;  and,  second,  for  a 
drawlMck  on  all  articles  made  partly  from  Im- 
ported Duteriats  and  thereafter  exported,  thus 
covering  every  postible  manufacture  made  la 
this  country  of  foreign  materials  and  subse- 
quently exported,  and  that  tbe  proTlao  follow- 
ing, to  wit:  "That  tbe  drawback  on  any 
article  allowed  under  existing  law  shall  bo 
continued  at  the  rate  herein  provided/'  recog- 
nixed  the  oontinued  right  to  the  drawback 
here  claimed,  as  It  was  Uien  allowed  by  an  ex- 
isting law. 

But  this  construction  is  faulty.  It  neces- 
sarily has,  a*  its  basis,  tbe  assumption  that  tbo 
act  of  1^  wtt  conHidered  1^  Oongress  in 
pasaing  the  act  of  1890,  an  "  existing  law  ** 
within  the  purrlew  of  these  words  as  used  in 
the  act  of  1890.  But  the  act  of  1883  was 
clearly  superseded  in  all  lbs  parts,  and  intended 
so  to  be,  by  the  latter  act.  A  comparison  of 
tbe  two  acta  will  make  manifest  the  fact  that 
Congress  sought  and  desinied  to  embody  In 
tbe  act  of  ISSi  all  the  providons  of  the  act  of 
1883  which  it  was  not  iotanded  should  be 
elimioated  and  repealed.  Thus,  S  2A03  et  tea. 
of  Uie  act  of  1883  (22  Stat,  at  L.  622)  embody 
lengthy  provisions  regarding  special  czemp- 
tiODB  of  merchandise,  works  of  art,  importad 
materials  intended  for  particular  purposes, 
etc.  All  such  provisions  will  be  found  re-cn- 
acted  In  tbe  act  of  1800.  86  Stat,  at  L.  609, 
611,  618,  616,  648,  etc. 

The  act  of  1688,  In  so  far  as  It  related  to 
duties  on  imporU,  contained  only  two  pro- 
tIbIous  for  drawback,  one  on  salt,  the  other 
on  bituminous  coal.  The  drawback  on  salt 
was  re-enacted  In  the  act  of  1890  in  the  same 
situation  as  found  In  the  act  of  1888,  but  the 
provision  aa  to  bltuminoui  coal,  as  already 
stated,  was  omitted  and  no  substitute  appears. 
Under  the  circumstances,  the  act  of  1688  can- 
not be  regarded  as  "  existing  law,"  as  that  ex- 
pression is  employed  in  the  proviso  in  quea- 
tioQ.  Congress  having  altered  the  form  of 
the  paragn^di  of  the  act  of  1883  relating  to 
bituminous  coal,  not  only  by  omitting  tbe  pro- 
vision as  to  drawback,  but  1^  combining  two 
paragraphs  of  the  act  of  1888  into  one  ta 
tbe  act  of  1890,  its  attention  was  necessarily  di- 
rected to  thenecesslty  *of  providing  elae-[5  03 
where  for  the  drawback  if  it  was  designed  to 
retain  It,  It  made  special  provision  d  828> 
for  a  09  per  cent  drawback  on  Imported  tin 
plata  used  in  the  manobcture  of  cans,  etc ,  for 


Digitized  by  Google 


60^-505 


SUPBBIUB  CODBT  OF  THK  UhiTED  StaTSS. 


Oct.  TbbHj 


export,  and  certainly  the  necessity  for  an 
equally  unambiguous  provision  witb  reference 
to  bituminous  coal  vould'have  suggested  tt- 
■elf  if  it  was  contemplated  that  such  drawback 
■hould  oontlnue.  It  it  altogether  Improtmble 
tbat  Congreu  couched  au  intention  to  con- 
tinue a  drawback  on  coal  in  the  ambiguous 
language  employed  in  the  proTfso  which  is 
relied  od. 

An  added  circumstance  weighing  against 
the  coDStructioD  tiiiit  the  proviso  waa  intended 
to  continue  tbe  drawback  In  question  la  the 
fact  that  tbe  rule  laid  down  In  the  proviso  for 
determining  tbe  amount  of  drawback  evi- 
dently had  relation  to  articles  manufactured 
from  "materials. "and  not  to  araw  material  like 
coal,  in  the  production  of  which  no  materials 
are  used  which  enter  Into  and  form  a  part  of 
tbe  product.  The  proviso  requires  that  the 
drawback  shall  be  continued  "  at  the  rate 
herein  provided,"  and  that  rate  is  a  sum  "  equal 
in  amount  to  the  duties  paid  on  the  '  material 
used,'  less  1  per  centum  of  such  duties." 

We  are  not  called  on  now  to  determine 
whether  the  proviso  in  question  should  be  lim- 
ited solely  to  export  articles  of  domestic  man- 
ufacture compcMed  In  whole  or  lo  part  of 
foreign  materials,  or  whether  tbe  provision 
has  reference  to  the  general  and  specific  sec- 
tions authorizing  drawbacks  contained  in  U. 
8.  Rev.  Stat.  chap.  9,  tit.  84,  or  to  special  acts 
authorizing  drawbacks.  If  any  such  there  be. 
The  argument  that  tbe  language  of  the  pro- 
viso which  ia  here  relied  on  must  be  held  to 
mean  nothing  unless  ft  be  considered  as  con- 
tinuing the  drawback  on  coal.  Is  without 
merit,  for  non  eoiutat  tbat  the  language  was 
emptoyed,  from  abundance  of  precautton,  to 
deny.  Id  advance,  tbe  theory  tbat  the  proviso 
repealed  every  drawback  arising  from  general 
legislation  outside  the  act  of  1883.  It  is, 
moreover,  apparent,  taking  the  most  favorable 
view  of  the  claim  asserted,  tbat  it  Is  extremely 
doubtful  whether  the  construction  of  this 
second  provison  of  the  tari£F  set  of  1890,  upon 
{S04]whichtheflndingln  'favorof  the  defend- 
ant in  error  was  predicated, was  jueliSed.  6uch 
being  tbe  case,  it  results  that  the  doubts  engen- 
dered must  be  resolved  against  him.  The 
claim  advanced  la  that  an  exceptional  privi- 
lege or  exemption  from  the  general  operation 
of  a  law  exista  In  favor  of  the  defendant  in 
error.  Such  a  claim  Is  within  the  general 
principle  tbat  exemptions  must  be  strictly  con- 
etrned,  and  tbat  doubt  must  be  resolved  a^iust 
tbe  one  asserting  the  exemption.  Jiea  lork. 
mmt.  V.  Oitok,  148  D.  8.  897  [87:  4981;  Keo- 
kuk d  W.  S.  Co.  T.  JfSuourf,  168  U.  B.  801, 
806  [38:450,  4S8]. 

It  results  from  these  conaideratloos  that  the 

tudgments  of  both  tbe  district  court  of  the 
Tnited  States  for  the  northern  district  of  Cal- 
ifornia and  the  circuit  court  of  appeals  for  the 
ninth  circuit  were  erroneous.  Both  the  judg- 
mentt  musi  therefore  be  rever$ed  and  tbe  cause 
be  remanded  to  the  district  court  of  the  United 
States  for  the  northern  district  of  California, 
with  directions  to  enter  judgment  in  favor 
of  tbe  United  States,  with  coata. 
And  it  is  so  ordered. 

Ur.  JusUce  Packham  dlasenti. 


JOHN  H.  WARD,  Sheriff  of  the  County  of 
Vlnta,  In  the  Slate  of  Wyoming,  Appt,, 

V. 

RACE  HORSE. 

<8eea  0.  Reporter's  ed.  m-fisa) 

Juritdietien  ^  thi$  eourt-~priv(Uge  of  hunting 
by  Indians. 

L  An  Imprisonment  oomplalaed  of  as  lo  violation 
of  tbe  Uolted  States  Constitution  ana  laws,  and 
In  disregard  of  a  riffht  guaranteed  by  a  treaty 
made  by  tbe  United  States  wltbatrlbeof  Indiana, 
liasubJectoZjarlMUotion  ofandmarbenviewed 
by  this  court. 

2.  Tbe  treaty  made  by  the  Uolted  States  with  tbe 
Bannook  Indians  did  not  frlve  them  tbe  right  to 
exerotoe  the  bunting  privilege  therein  referred  to 
within  tbe  Umftt  of  the  state  of  Wyoming  lo 
vkdatkmttf  its  laws,  after  the  admission  of  Wyo- 
ming Into  the  Union  as  a  state. 

[No.  841.] 

ms. 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  tbe  District 
of  Wyoming  rendered  in  a  habeas  corpus  pro- 
ceeding, discharging  Raoe  Horse,  a  member  of 
the  Bannock  tribe  of  Indians,  from  custody. 

Blurted,  and  case  remanded  with  directions 
to  discharge  the  writ  and  remand  the  prisoner 
to  tbe  custody  of  the  sheriff. 
See  same  case  below,  70  Fed.  Rep.  598. 

Statement     Mr.  Justice  White; 

This  appeal  was  taken  from  an  order  of  the 
court  below,  rendered  In  a  habeas  corpus  pro- 
ceeding, dlscbnrging  tbe  'appellee  from  [505 
custody.  70  Fed.  Rep.  698.  Tbe  petition  for 
the  writ  based  the  right  to  the  relief,  wblcb  It 
prayed  and  which  the  court  below  granted,  on 
tbe  ground  that  tbe  detention  complained  of 
was  In  violation  of  the  Constitution  and  lawa 
of  the  United  States,  and  in  disregard  of  a 
right  arising  from  and  guaranteed  by  a  treaty 
made  by  the  United  Slate;  with  the  Bannock 
Indians,  Because  of  these  grounds  tbe  Juris- 
diction below  exisred,  and  the  right  to  review 
bereobtalns.  U.S.Rev.Stat.g  768;  Act  of  March 
8,  1891  (86  Stat,  at  L.  626.  chap.  017).  The 
record  shows  the  following  material  facta: 
The  appellee,  the  plaintiff  below,  was  a  mem- 
ber of  tbe  Bannock  tribe  of  Indians,  retaining 
bis  tribal  relations  and  residing  with  It  in  the 
Fort  Hall  Indian  reservation.  This  reserva- 
tion was  created  by  tbe  United  States  in  com- 
pliance with  a  treaty  entered  into  between  the 
United  States  and  the  eastern  band  of  8ho- 
shonees  and  the  Bannock  tribe  of  Indians, 
wblcb  took  effect  February  84, 1869.  15  Stat, 
at  L.  678.  Article  3  of  this  treaty,  besides 
setting  apart  a  reservation  for  the  nse  nf  the 
Sboshonees,  provided: 

"It  is  agreed  tbat  whenever  the  Bannocks 


Note.— Js  fo  In&iomt  and  7ndlan  tribes,  tftefr 
•toCiu  and  r(0At«.- Jurt8dfcltoR  and  coKtrolooer  lAem* 
— eee  noie  to  Worcester  v.  Georgia.  8: 4JSI, 

Am  to  iurbdtctlon  o/  tAe  LTnUed  SXoltx  Supreni* 
Court  where  Federal  gveetivn  orleea.  or  t£fi«re  ore 
drawn  <n  gvestton  staturee.  ireoly  or  Oom^ttutbm. 
see  notes  to  Martin  v.  Hunier.  4:  97;  Slatthewa  v. 
Zane,  2: 864;  and  WOUams  v.  Norrls,  ft  sn. 
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Uesira  a  reserratfoii  to  be  set  apart  for 
their  use,  or  wlieouTer  the  President  of  the 
United  Slates  shall  deem  It  advisable  for  them 
to  be  put  upon  a  reservation,  be  shall  cause  a 
luitabie  one  to  be  selecied  lor  tbem  Id  their 
present  country,  which  shall  embrace  reason- 
able portioDB  of  the  'Port  Neuf  and  'Kansas 
Prairie'  countries." 

lopureuaDce  of  the  foregoing  stipulation 
the  Fort  Hall  Indian  reservation  was  set  apart 
for  the  nse  of  the  Bannock  tribe. 

Article  4  of  the  treaty  provided  m  follows: 

"The  Indians  Jierelo  named  agree,  when 
the  agency  house  and  other  buildings  ^all  be 
constructed  ou  their  reservatioas  named,  they 
will  make  said  reservations  their  perma- 
nent home,  and  they  will  make  no  permaaeat 
settlement  elsewhere;  but  they  shall  have  the 
right  to  hunt  upon  the  unoccupied  lands  of 
the  United  States  so  long  as  game  may  be 
found  thereon,  and  so  long  as  peace  subislsts 
among  the  wbltee  and  Indians  on  the  borders 
of  tbe  bunting  districts." 

In  July,  1808,  an  act  had  been  passed  erect- 
506]lDg  a  lemporary  'government  for  the 
territory  of  Wyoming  (16  Stat,  at  L.  178),  and 
in  this  act  it  was  provided  as  follows: 

"That  nothing  in  this  act  shall  be  construed 
to  impair  the  rights  of  persons  or  property 
now  pertaining  to  the  Indians  In  said  territory, 
so  long  as  sucu  rights  shall  remain  unextin- 
guished by  treaty  between  the  United  States 
and  such  Indlaos." 

Wyoming  was  adndtted  Into  the  Union  on 
July  10.  im  86  Stat,  at  L.  m  Section  1 
of  that  act  provides  as  follows; 

"That  tbe  st^te  of  Wyoming  is  hereby  de- 
clared to  be  a  state  of  the  United  States  of 
America,  and  is  hereby  declared  admitted 
into  the  Union  on  an  equal  footing  with  tbe 
origioal  states  in  all  respects  whatever;  and 
that  tbe  Constitution  which  the  people  of 
Wyoming  have  formed  for  themselves  be,  and 
the  same  is  hereby  accepted,  ratified,  and  con- 
firmed." 

The  act  contains  no  exception  or  reserva- 
tion in  favor  of  or  for  tbe  beuefic  of  Indians. 

The  legislature  of  Wyoming  on  July  30, 
1885  (Wyo.  Laws  18U5,  chap.  08.  p.  225),  passed 
an  act  regulating  the  killing  of  game  within 
tbe  stale.  In  October,  1895,  the  district  attor- 
ney of  Uinta  couDty,  state  of  Wyoming,  filed 
an  information  against  tbe  appellee  (Race 
Horse)  for  having  killed  In  that  county  seven 
elk  in  violatlou  of  tbe  law  of  tbe  state.  He 
was  taken  ioto  custody  by  the  sheriff,  and  it 
vras  to  obtain  a  release  from  imprisonment 
authorlfed  by  a  commitment  Issued  under 
these  proceedings  that  tbe  writ  of  habeas  cor- 
pus was  sued  out.  Tbe  following  facts  are 
unquestioned:  1st.  That  tbe  elk  were  kilted  In 
Uinta  county,  Wyomiog,  at  a  point  about  100 
miles  from  tbe  Fort  Hall  Indian  reservation, 
which  is  situated  in  thestateof  Idabo;2d.  that 
tbe  killing  was  In  violation  of  the  laws  of  the 
•tate  of  Wyoming;  8d,  that  the  place  where 
tbe  killing  took  place  was  unoccupied  public 
land  of  tbe  UnitM  States,  in  the  sense  that  the 
United  States  was  tbe  owner  of  tbe  fee  of  tbe 
land;  4th,  that  tbe  place  where  the  elk  were 
killed  was  Id  a  mountainous  region  some  dls- 
uuice  removed  from  settlements,  but  was  used 
by  the  settlers  as  a  range  for  cattle,  and  was 
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within  election  and  school  districts  of  the  stata 
of  Wyoming. 

Messrs.  Benjamin  F.  Fowler  and  WilUa 
Van  Devanter  for  appellant. 

Mr.  Judaon  Harmon*  Attorn^  (3eaeral» 
for  appellee. 

Mr.  Justice  Wliite  delivered  the  opinion  of 
the  court: 

It  is  wholly  Immaterial,  for  tbe  purpose  of 
tbe  legal  Issue  here  presented,  tu  consider 
whether  tbe  place  where  the  elk  were  killed  is 
in  tbe  vicinage  of  white  settlements.  It  is  also 
equally  Irrelevant  to  ascertain  bow  far  the 
land  was  used  for  a  cattle  range,  since  the  sole 
question  which  tbe  case  presents  is  whether 
the  treaty  made  by  ibe  United  States  with  the 
Bannock  Indians  gave  them  the  right  to  exer- 
cise tbe  bunting  privilege,  therein  referred  to, 
within  tbe  limits  of  the  state  of  Wyoming  in 
violation  of  its  laws.  If  It  gave  such  riftlit, 
tbe  mere  fact  that  tbe  state  bod  created  ecbnol 
districts  oretectlon  districts,  and  bud  provided 
for  pasturage  on  the  lauds,  could  no  more 
efficaciously  opwate  to  destroy  the  right  of  the 
Indian  to  hunt  on  the  lands  than  could  tbe 
passage  of  tbe  game  law.  If,  on  tbe  other 
band,  tbe  terms  of  tbe  treaty  did  not  refer  to 
lands  wltbln  a  stale,  which  were  subject  to 
tbe  legislative  power  of  tbe  state,  then  it  is 
equally  clear  that,  although  tbe  lands  were 
not  in  school  and  election  districts  and  were 
not  near  settlements,  the  right  conferred  on 
the  Indians  by  tbe  treaty  would  be  of  no  avail 
to  Juslify  R  violation  of  the  stale  law. 

Tbe  power  of  a  state  to  control  and  regulate 
tbe  taking  ot  game  cannot  be  quesi  ioned .  Geer 
V.  Cannectieut,  161  U.  S.  510  [40;  703].  The 
text  of  article  4  of  the  treaty,  relied  on  as  giving 
tbe  rlgbt  to  kill  game  within  the  state  of 
Wyoming,  In  violation  of  its  laws,  is  a^ 
follows: 

"But  tbey  shall  have  tbe  right  to  hunt  oa 
the  unoccupied  lands  of  tbe  United  States,  so 
long  as  game  maybe  found  Ibereon.  and  so 
long  OS  peace  sumlsts  among  tbe  whites  and 
Indians  on  the  bordem  of  the  bunting  dis- 
tricts." 

It  may  atoncebecon^ed  that  the  words"un- 
occupied  *lands  of  the  United  States"  lf[508 
they  stood  alone,  and  were  detached  from  tbe 
other  provisions  of  tbe  treaty  on  tbe  same  eub- 
lect,  would  convey  tbe  meaning  of  landu  owned 
ny  tbe  United  States,  and  the  title  to  or  occu- 
pa&cy  ot  wbicb  had  not  been  disposed  of.  But 
In  interpreting  these  words  in  the  treaty,  Xbej 
cannot  be  considered  alone,  but  must  be  con* 
sirued  with  reference  to  tbe  context  in  which 
tbey  are  found.  Adopting  this  elementary 
method,  it  becomes  at  once  clear  that  tbe  un- 
occupied lands  contemplated  were  not  all  such 
lands  of  tbe  United  States  wherever  situated, 
but  were  only  lands  of  that  character  embraced 
within  what  the  treaty  denominates  as  bunting 
districts.  This  view  follows  as  a  necessary 
result  from  the  provision  which  says  that  tbe 
right  to  bunt  on  the  unoccupied  lands  shall 
only  be  avuled  of  as  long  as  peace  subsists  on 
the  borders  of  the  bunting  districts.  Unless 
the  districts  thus  referred  to  be  taken  as  con- 
trolling the  words  *'unoccnpiedlands»''lhen  the 
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feference  to  the  bntitlnff  dlBtrtcts  would  be- 
come wholly  meaningleH.  hdiI  (lio  cardlual 
rule  of  iDtwprelaUOD  would  be  Tiolatcd,  wbicU 
crdaiiu  that  such  coDBlrucliou  !«  adopted  as 
Sives  efitcct  to  all  the  language  of  the  statute. 
Hor  can  thii  coDsequeuce  be  avoldeil  by  say- 
ing that  the  words  "huDtlug  districts"  simply 
signified  places  where  game  was  to  be  fouuil, 
for  thii  would  read  out  of  the  treaty  the  pro- 
vision u  "to  peace  on  the  borders"  of  such  dis 
tricta,  which  clearly  poiatcd  to  the  fact  that 
the  territory  referred  to  was  one  beyond  the 
borders  of  the  white  settlemeDta.  The  unoc- 
cupied lands  referred  to,  beleg  therefore  con- 
taiued  wiihlo  the  hunting  dtstrlcis.  by  the 
Mcertalnment  of  the  latter  the  former  will  be 
necessarily  determined,  as  the  less  Is  contained 
in  the  greater.  The  elucidation  of  this  issue 
will  bo  made  plalu  by  an  appreciation  of  the 
Btiuatioo  eztallng  at  the  time  of  the  adoptioa 
of  the  treaty,  of  the  Deceaaities  which  brought 
it  into  belog  aud  of  the  purposes  intended  to  be 
by  it  accomplished. 

When  in  1868  the  treatr  was  framed  the 
progress  of  the  while  aettlemenls  westward 
Lad  hardly,  except  in  a  very  scattered  way, 
reached  the  confloes  of  the  place  selected  for 
the  Indian  reservation.  Whilst  this  was  true, 
the  march  of  advancing  civilization  foreshad- 
A09]owed  the  fact  that  the  *wlldemeu, which 
lay  on  all  sides  of  the  point  selected  fur  the 
reaervation,  wai  destined  to  be  occupied  and 
«ettled  by  the  white  man,  hence  interfering 
with  the  hitherto  untramroeled  right  of  occu- 
pancy of  the  Indian.  For  this  reason,  to  pro- 
tect his  rights  and  to  preserve  for  him  a  home 
where  his  tribal  relations  might  be  enjoyed 
untler  the  shelter  of  the  authority  of  the  United 
States,  the  reservation  was  created.  Wbllat 
cooflnlog  him  to  the  reservation,  and  in  order 
to  giv»nlm  the  privilege  of  hunting  In  the 
designated  districts,  so  long  as  the  necessities 
of  civilization  did  not  require  otherwise,  the 
provision  in  question  was  doubtless  adopted, 
care  bring,  however,  taken  to  make  the  whole 
enjoyment  In  this  regard  dependent  absolutely 
upon  the  will  of  CoDgress.  To  prevent  this 
privilege  from  becoming  dangerous  to  the 
peace  of  the  new  settlements  as  they  advanced, 
the  provlsioa  allowing  the  Indian  to  avail  hlm- 
aelf  of  it  only  whilst  peace  reigned  on  the 
borders  was  inserted.  To  suppose  that  the 
worda  of  the  treaty  intended  to  give  to  the  In- 
dian the  rigbtto  enter  Into  already  established 
states  and  seek  out  every  portion  of  unoccu- 
pied government  land  and  there  ezerciae  the 
right  of  bunting.  In  violation  of  the  municipal 
law,  would  be  to  presume  that  the  treaty  was 
so  drawn  as  to  frustrate  the  very  object  it  had 
In  view.  It  would  also  render  necessary  the 
assumption  that  Congress  whilst  preparing  the 
way,  by  the  treaty,  for  new  setileuients  and 
new  stales,  yet  created  a  provision  not  only 
detrimental  to  their  future  well-being,  but  also 
Irreconcilably  in  conflict  with  the  powers  of 
the  states  already  existing.  It  Is  undoubted 
that  the  place  in  the  state  of  Wyoming,  where 
the  game  in  question  was  killed,  was  at  the 
time  of  the  treaty,  in  1608,  embracea  within 
the  hunting  districts  therein  referred  to.  But 
this  fact  does  not  justify  the  Implication  that 
the  treaty  authorized  the  continued  enjoyiQctit 
4)f  the  right  of  killing  game  iherelD*  wl^^'* 
CM 


territory  ceased  to  be  a  part  of  the  hunting 
dii>trlctit  and  came  within  the  auiliorily  and 
Jurltidiction  of  a  stale.  The  right  to  hunt 
t;iveu  by  (he  treaty  clnarly  contemplated  the 
4ii8tkppearanco  of  ihe  conditions  tlicrein  f.p«ci- 
Jied.  Indec<l,Umadetfaeri>!htdepeodDii  wheth- 
er the  land  in  thu  hualinj;  tlistricls  was  unn(>cn- 
pied  *public  laud  of  the  Uoited  State».[510 
This,  as  we  have  said,  left  the  wliole  queaiiou 
subject  entirely  to  the  will  of  tbeUni'ed  States, 
since  It  provided,  In  effect,  that  the  richt  to 
hunt  shtmld  cease  the  moment  the  United 
States  parted  with  the  title  to  Its  land  In  the 
hunting  districts.  No  restraint  waa  imposed 
by  the  treaty  on  the  power  of  the  United  States 
to  sell,  although  such  sale,  under  the  Buttled 
policy  of  the  government,  wai  a  result  natur- 
ully  to  come  from  the  advance  of  the  white 
settlements  In  the  hunting  districts  to  which 
the  treaty  referred.  And  this  view  of  the  tem- 
porary and  precarious  nature  of  the  right  re- 
•ervea,  in  the  hunting  districts,  is  manifest  by 
the  act  of  Congress  creating  the  Yeilowstone 
Fbrk  Beaervation,  for  it  was  subsequently 
carved  out  of  what  conitftuted  the  hunting 
districta  at  the  time  of  the  adoption  of  the 
treaty,  and  Is  a  clear  Indication  of  the  sense  of 
Congress  on  the  subject  17  Stat,  at  L.  89; 
28  BtaL  at  L.  78.  The  coastruction  which 
would  affix  to  the  language  of  the  treaty  any 
other  meaning  than  that  which  we  have  above 
indicated  would  necenartly  imply  that  Con- 
gress had  violated  the  faith  of  the  government 
and  defrauded  the  Indians  by  proceeding  Im- 
mediately to  forbid  hunting  In  a  large  portion 
of  the  territory,  where  It  is  now  asserted  there 
waa  a  contract  right  to  kill  game,  created  by 
the  treaty  In  favor  of  the  Indians. 

The  argument,  now  advanced,  In  favor  Of 
the  continued  ezlaience  of  the  right  to  hnnt 
over  the  land  mentioned  In  the  treaty,  lifter  It 
had  become  subject  to  state  authority,  admits 
that  the  privilege  would  cease  by  the  mere  fact 
that.the UnitedStatee  disposed  of  its  title  to 
any  of  the  laud,  although  such  disposition, 
when  made  to  an  Individual,  would  give  him 
no  authority  over  game,  and  yet  that  the 
privilege  continued  when  the  United  Statea 
bad  called  into  being  a  sovereign  state,  a  neoes- 
sary  incident  of  whose  authorUy  was  the  com- 
plete power  to  regulate  the  killing  of  game 
within  its  borders.  This  argument  Indicates 
at  once  the  conflict  between  the  right  to  hunt 
in  the  unoccupied  lands,  within  the  hunting 
districts,  and  the  aiaerUon  of  the  power  to  con- 
tinue the  exercise  of  the  privilege  In  question 
in  the  state  of  Wyoming  in  defiance  *of [ftl  1 
its  laws.  That  "a  treaty  may  supersede  a  prior 
act  of  Congress,  and  an  act  of  Congress  su^r- 
sede  a  prior  treaty."  Is  elementary.  Fbng  Tue 
Ting  v.  United  StatM,  149  U.  8.  698  [87:  9051; 
t07i  tb.  Piipers  Tobacco  v.  United  StaiaV'Ths 
Cherokee  iWm"),  78  U.  8.  11  Wall.  621  [30: 
22tJ].  In  the  last  case  It  was  held  that  a  law 
of  Congress  Imposing  a  tax  on  tobacco.  If  in 
conflict  with  a  prior  treaty  with  the  Cherokees, 
was  paramount  to  the  treaty.  Of  course  the 
settled  rule  undonbtedly  Is  that  repeals  by  Im- 
plication are  not  favored,  and  will  not  be  held 
to  exist  If  there  be  any  other  reasonable  oon- 
Hiruction.  Cope  v.  Cbpe,  187  U.  8.  668  [84: 
832],  and  authorities  there  cited.  But  In  ascer- 
taining whethtf  both  statutes  can  be  main- 
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taloed  it  U  oot  to  be  considered  that  any 
pOBsfble  theory,  by  wtiich  both  can  be  en- 
forced, muBl  be  adopted,  but  only  that  repeal 
fiy  impticatioD  must  be  held  not  to  ban  taken 
j>Uce  If  there  be  a  Tcasonable  construction  by 
which  both  laws  can  coexist  coDSlstently  with 
Ibti  IiiteDlfon  nf  Coof^esfl.  Uhittd  3taU»  v. 
■<!7  Paekagea  Dry  Ooodt,  68  U.  S.  17  How.  87 
■I  15:  541;  DMnet  of  Columbia  v.  Button,  148 
V.  S.  18  [80:  60];  Fr^  v.  Wenut,  157  U.  B.  46 
(89:  eulT  The  ftct  which  admitted  Wyoming 
into  the  union,  as  we  hare  said,  expr^y  de- 
clared that  that  state  should  have  all  the  powers 
■of  the  other  states  of  the  Union,  and  made  no 
Trservatioo  whatever  in  favor  of  the  Indians. 
These  provisions  alone  considered  would  be  in 
conflict  with  the  treaty  if  it  was  so  construed 
«■  to  allow  the  Indians  to  seek  out  every  un- 
occupied piece  of  government  land  and  thereon 
disregard  and  violate  the  state  law,  passed  in 
ilie  undoubted  exercise  of  its  municipal  au- 
thority. But  the  lansuageof  the  act  admitting 
'Wromlog  Into  the  Union,  which  recognized 
ber  coequ^  richts,  was  merely  declaratory  of 
the  general  rule. 

Id  PollanI  v.  Sagan  <1616).  44  U.  S.  8  How. 
SI  2  [11:  66S].  the  controrersv  waa  as  to  the 
Talidity  of  a  patent  from  the  United  States  to 
lands  situate  In  Alabama,  which  at  the  date  of 
the  formation  of  that  state  were  part  of  the 
»bore  of  the  Hobllerlver  between  high  and  low 
water  mark.  It  was  held  that  the  shores  of 
OKTigable  waters  and  the  soil  under  them  were 
not  granted  hjr  the  Gonstltntlon  of  the  United 
Stales,  and  hence  the  juriadictlon  »erdsed 
thereover  by  the  Federal  government,  before 
Dip  formation  of  the  new  state,  was  held  tem- 
■ti  1 2]porarily  *and  in  trust  for  the  new  slate  to 
be  thereafter  created,  and  thatsucfa  state  when 
creaied.  by  virtue  of  its  being,  possessed  the 
•ame  rights  and  jurisdiction  as  bad  the  original 
states.  And,  replying  to  an  argument  based 
upon  the  assumption  that  the  United  Statea 
had  acquired  the  whole  of  Alabama  from 
^pain,  the  court  observed  that  the  United 
i>iates  would  then  have  held  It  subject  to  the 
<;t>DStltutiOD  and  laws  of  Its  own  goverDtnent. 
ThecourtdecIflred<p.  229  [578])  U>at  to  refuse 
in  concede  to  Alabama  sovereignty  and  Juris- 
diction over  all  the  territory  wilhm  her  iimlts 
vnuld  be  to  "deinr  that  Alabama  has  been  ad- 
cniiied  Into  the  Union  on  an  equal  footing  with 
<he  original  states."  The  same  principles 
were  applied  in  Psr  Mali  v.  MuniHpaUfy  No.  1 
of  Ns*e  Orleans.  44  U.  S.  8  How.  589  [11:  789]. 

In  WiOert  v.  Buckley  (1857).  61  U.  8.  90 
How.  84  [IS:  816],  it  was  held  that  a  statute 
of  Mississippi  creating  commissioners  for  a 
river  within  the  state  and  prescriblog  their 
fwwers  and  duties,  was  within  the  legitimate 
and  essential  powers  of  the  state.  In  answer 
■to  the  contention  that  the  statute  conflicted 
with  the  act  of  Congress  whirh  nulhorized  the 
people  of  Mississippi  territory  to  form  a  Con- 
«tltutIon,  in  that  ft  was  Inconsistent  with  the 
provliloo  in  the  act  that  "the  navigable  rivers 
and  waters  leading  into  the  same  shall  be  com- 
mon highways,  and  forever  free,  as  well  to  the 
Inhabitants  of  the  stale  of  Mississippi  as  to 
other  citizens  nf  the  United  Sutes,"  the  court 
«aid  (p.  92  [8201): 

"In  considering  this  act  of  Congress  of 
Msrch  1,  1817,  it  la  unnecessary  tolnstltute 
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any  examination  or  criticism  as  to  Its  legiti- 
mate meaning,  or  operation,  or  binding  au- 
thority, farther  than  to  affirm  that  it  could 
have  no  effect  to  restrict  the  new  atata  In  aqy 
of  Its  necessary  attributes  as  an  Independent 
sovereign  government,  nor  to  Inhibit  or  dimin- 
ish Its  perfect  equality  with  the  other  membera 
of  the  confederacy  with  which  It  was  to  be 
associated.  These  conclusions  follow  from 
the  very  nature  and  objects  of  the  confederacy, 
from  the  language  of  the  Constitution  adopted 
by  the  states,  and  from  the  rule  of  Interpnta- 
tion  pronounced  by  this  court  In  the  case  of 
Pollard  V.  Eagau,  44  U.  8  8  How.  898  [11: 
670]." 

*A  like  ruling  was  made  in.fi^na^[513 
<fiZ.  M.Tratup.  Ch.  v.  Chicago (tm),  lOTU.  8. 
078  [37 :442],  where  provisions  of  the  ordinance 
of  1787  were  claimed  to  operate  to  deprive  the 
state  of  Illincrfs  of  the  power  to  authorize  the 
construction  of  hrldgea  over  navigable  rivers 
within  the  state.  The  court,  through  Mr. 
Justice  Field,  eaid  (p.  688  [445]): 

"But  the  states  have  full  power  to  r^ulate 
within  their  limits  matters  of  internal  police, 
including  In  that  general  designation  whatever 
will  promote  the  peace,  comfort,  convenlenoe, 
and  prosperity  of  their  people." 

And  it  was  further  added  (p.  688  [447]): 

"Whatever  the  limitation  upon  her  powers 
as  a  government  whilst  In  a  territorial  condi- 
tion, whether  from  the  ordinance  of  1TO7  or 
the  legislation  of  Congress,  it  ceased  to  have 
any  operative  force,  except  aa  voluntarily 
adopted  by  ber,  after  she  became  a  state  of  the 
Union.  On  ber  admission  she  at  once  became 
entitled  to  snd  possessed  of  all  the  rights  of 
dominion  and  sovereignty  which  belonged  to 
the  ori^nal  stales.  She  was  admitted,  and 
could  be  admitted,  only  on  the  same  footing 
with  them.  .  .  .  Equality  of  the  constitu- 
tional right  and  power  is  the  condlUon  of  all 
the  states  of  the  Union,  old  and  new." 

Zn  CarttieeU  v.  Afngriean  River  Bridge  Ch. 
0,884),  118  U.  8. 203  E»eanabaAL.if. 
TVanjp.  Co.  v.  Chicago,  tupra,  was  followed, 
and  It  was  held  that  a  clause  In  the  act  ad- 
mitting California  into  the  Union,  which  pro- 
vided that  the  navigable  waters  within  the 
slate  shall  be  free  to  citizens  of  the  United 
States,  in  no  way  Impaired  the  power  which 
the  state  could  exercise  over  the  subject  If  the 
clause  in  question  bad  no  existence.  Mr. 
Justice  Field  concluded  the  opinion  of  the 
court  as  follows  (p.  212  [002]): 

"The  act  admitting  California  declares  that 
she  is  'admitted  Into  the  Union  on  an  equal 
footing  with  the  original  states  in  all  lespecta 
whatever.*  8he  was  not,  therefore,  shorn  by 
the  clause  as  to  navigable  water,  within  her 
limits,  of  any  of  the  powers  which  the  original 
slates  possessed  over  such  waters  within  Uieir 
limiis 

A  like  conclusion  was  applied  in  the  ea»e  of 
WiOameUe Iron* Bridge  Co.  -i, Hatch,  126[514 
U.  8.  1  rst:  6291.  where  the  act  admitting  the 
state  of  Oregon  into  the  Union  was  construed. 

Determining,  by  the  light  of  these  principles, 
the  question  whether  the  provision  of  the 
treaty  giving  the  right  to  hunt  on  unoccupied 
lands  of  the  United  States  In  the  hunting  dis- 
tricts Is  repealed,  in  so  far  as  the  lands  in  such 
districts  are  now  embraced  wtthin  the  limits 
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of  the  stale  of  Wyoming,  It  becomes  plain  that 
the  repeal  results  from  the  conflict  between 
the  treaty  and  the  act  admftUng  that  state  Into 
the  Unloa  The  two  facta,  the  priril^e  con- 
ferred and  the  act  of  admission,  are  Irrecon- 
cilable in  the  sense  that  the  two  under  no 
reasonable  bypotheda  can  be  ooQstnied  aa  co- 
existing. 

The  power  of  all  the  states  to  regulate  the 
ktlline  of  game  within  their  border  wilt  not 
be  gainsaid,  yet,  if  the  treaty  applies  to  the 
unoccupied  land  of  the  United  elates  in  the 
state  of  Wyoming,  that  slate  would  be  bereft 
of  such  power,  since  every  isolated  piece  of 
land  belonging  to  the  United  States  as  a  pri- 
vate owner,  so  long  as  It  continued  to  be  un- 
occupied land,  would  be  exempt  Id  this  regard 
from  the  authority  of  the  state.  Wyonilng, 
then,  will  have  been  admitted  into  the  Union, 
not  as  an  equal  member,  but  as  one  shorn  of 
a  l^Islattve  power  Testod  in  all  the  other 
states  of  the  Union,  a  power  resulting  from 
the  fact  of  statehood  and  incident  to  its  ple- 
nary exlBlence.  Nor  need  we  stop  to  consider 
the  argument  advanced  at  bar,  that  as  the 
United  States,  under  the  authority  delegated 
to  it  the  ConstituUon  in  relation  to  Indian 
tribes,  has  a  right  to  deal  with  that  subject, 
therefore  It  has  the  power  to  exempt  from  the 
operation  of  state  game  laws  each  particular . 
piece  of  land  owned  by  it  In  private  owner- : 
ship  within  a  state,  for  nothing  in  this  case 
shows  that  this  power  has  been  exerted  by 
Congress.  The  enabling  act  declares  that  the 
state  of  Wyoming  Is  admitted  on  equal  terms 
with  the  other  states,  and  this  declaration, 
which  is  dmply  an  expression  of  the  general 
rule,  which  presupposes  that  states,  wheti  ad- 
mitted into  the  Union,  are  endowed  with 
powers  and  attributes  equal  In  scope  to  those 
enjoyed  by  the  states  alreadv  admitted,  repels 
any  presumption  that  in  this  particular  case 
0 1 5]CongreflB  intended  to  admit  the  *atate  of 
Wyoming  with  diminished  governmental  au- 
thority. The  silence  of  the  act  admitting 
Wyoming  into  the  Union,  as  to  the  reservation 
of  rights  in  favor  of  the  Indians,  is  given  in- 
creased significance  by  the  fact  that  Congress 
In  creating  the  territory  expressly  reserved 
such  rights.  Nor  would  this  case  be  affected 
by  conceding  that  CoQgreas,  during  the  exist- 
ence of  the  territory,  had  full  authority  in  the 
exereise  of  its  treaty-making  power  to  charge 
the  territory,  or  the  land  therein,  with  such 
contractual  burdens  as  were  deemed  best,  and 
that  when  they  were  Imposed  on  a  territory  it 
would  be  also  withiu  the  power  of  Congress 
to  continue  them  In  the  state,  on  its  admission 
into  the  Union.  Here  the  enabling  act  not 
only  contains  no  expression  of  the  intention  of 
Congress  to  rontlnue  the  burdens  in  question 
in  the  state,  but,  on  the  contrary,  its  intention 
not  to  do  so  is  conveyed  by  the  express  terms 
of  the  act  of  admission.  Indeed,  it  may  be 
further,  for  the  aake  of  the  argument,  con- 
ceded that  where  there  are  rights  created  by 
Congress,  during  the  existence  of  a  territory 
whidi  are  of  such  a  nature  as  to  imply  their 
perpetuity,  and  the  consequent  purpose  of 
Congress  to  continue  them  In  the  state,  after 
its  admission,  such  coQtlnuatioD  will,  as  a 
matter  of  construction,  be  upheld,  although 
the  enabling  act  does  not  expressly  wo  direct. 
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Here  the  nature  of  the  right  created  gives  rise 
to  no  such  implication  of  continuance,  since 
by  Its  terms,  it  shows  that  the  burden  imposed 
on  the  territory  was  essentially  perishable  and 
intended  to  be  of  a  limited  duration.  Indeed, 
the  whole  argument  of  the  defendant  in  errmr 
rests  on  the  assumption  that  there  was  a  per- 

Stual  right  conveyed  by  the  treaty,  when  Id 
:t  the  privilege  given  was  temporary  and 
precarious.  But  the  argument  goes  further 
than  this,  since  It  insists  that,  although  by 
the  treaty  the  bunting  privilege  was  to  cease 
whenever  the  United  States  parted  merely 
with  the  title  to  any  of  Its  lands,  yet  that 

Erivilege  was  to  continue,  although  the  United 
tates  parted  with  Its  entire  authority  over  the 
capture  and  killing  of  game.  Nor  is  there 
force  In  the  suggestloo  that  the  cases  of 
Blue  Jacket  v.  J^mon  County  Comm.  ("Tbs 
Kanaaa  IntUang")  72  U.  8. 6  Wall.  73?[18:  wn^ 
and  FeUoics  v.  Dennitton  ("The  New  York  Jn- 
diarn-')  72  U.  a.  6  Wall.  761  [18:  708],  are  in 
conflict  with  these  'views.  The  flrst  caEe[5 
(that  of  the  Kansas  Indians)  involved  the  right 
of  the  state  to  tax  the  land  of  Indians  owned 
under  patents  issued  to  them  in  consequence 
of  treaties  made  with  their  respective  tribes. 
The  court  held  that  the  power  of  the  state  to 
tax  was  expressly  excluded  by  the  enabling 
act.  The  second  case  {that  of  the  New  YorE 
Indians)  involved  the  right  of  the  state  to  tax 
land  embraced  in  an  Indian  reservation,  whlclk 
existed  prior  to  the  adoption  of  the  Constitu- 
tion of  the  United  States.  Thus  these  two 
cases  Involved  the  authority  of  the  state  to 
exert  its  taxing  power  on  lands  embraced 
within  an  Indian  reservation,  that  is  to  say. 
the  authority  of  the  state  to  extend  Its  powera 
to  lands  not  within  the  scope  of  its  Jurisdic- 
tion, whilst  this  case  involves  a  question  of 
whether  where  no  reservation  exists  a  state 
can  be  stripped  by  implication  and  deduclioa 
of  an  essential  attribute  of  Its  govenunental 
existence.  Doubtless  the  rule  that  treatiea 
should  be  so  construed  as  to  itphold  the  sanc- 
tity of  the  public  faith  ought  not  to  be  de- 
parted from.  But  that  salutary  rule  should 
not  be  made  an  instrument  for  violaling  the 

fiublic  faith  by  distorting  the  words  of  a  treaty, 
□  order  to  imply  that  It  conveyed  rights 
wholly  inconsistent  with  its  language  and  Id 
conflict  with  an  act  of  Congress,  and  also  de- 
structive of  the  rights  of  one  of  the  states. 
To  refer  to  the  limitation  contained  in  the 
territorial  act  and  disregard  the  terms  of  the 
enabling  act  would  be  to  destroy  and  oblite- 
rate the  express  will  of  Congress. 

For  theu  reaaont  Hie  judgment  below  wot  erro- 
neoue,  and  mutt  thertfore  he  reverted,  and  the 
case  must  be  remanded  to  the  court  below 
with  directions  to  discharge  the  writ  and  n> 
mand  the  prisoner  to  tlie  custody  at  the 
sheriff.   And  it  is  so  ordered. 

Hr.  Justice  Brewer,  not  baviog  heard  the 
argument,  takes  no  part  in  this  deddoo. 

Hr.  Justice  Brown  dissenting; 

As  the  opinion  of  the  court  seems  to  me  te 
imply  and  to  sanction  a  distinct  repudiation 
by  Congress  of  a  treaty  with  the  Bannock 
Indians,  I  am  unable  to  give  my  assent  to  it. 
The  facts  are  in  a  nutahen. 

16S 


Digitized  by  Google 


189S. 


Wakd  t.  Back  Hobsk, 


517]*0d  July  8, 1868,  thoUnited  States  entered 
iuu)  a  ireaty  (15  Stat,  at  L-  67S)  vith  the  Sho- 
slinnees  and  BanDOck  tribes  of  Indians,  by 
wbicli  the  latter  agreed  to  accept  and  settle 
upon  certEdn  reeerTatfons.  and  the  former 
Mitreed  that  the  Indlaas  should  have  "the 
right  to  hunt  on  the  UDOCcupied  lands  of  the 
United  Stales,  eo  long  as  game  may  be  found 
thereon,  and  go  long  as  peace  subsists  unong 
tbti  whites  and  Induaa  on  the  borders  of  the 
himting  districts." 

A  few  days  thereafter,  and  on  July  3S, 
1S68,  Congress  passed  an  act  "to  provide  a 
temporary  government  for  the  territory  of 
Wyoming"  (IS  Stat,  at  L.  178),  within  which 
the  Bannock  reservation  was  situated,  with 
a  proviso  "that  nothing  in  tbls  act  shall  be 
cnoslrued  to  impair  the  rights  of  person  or 
property  now  pertaining  to  the  Indians  in 
suld  territory,  so  long  as  such  rights  shall  re- 
maia  unextiDgulshed  by  treaty  betweut  the 
United  States  and  sucb  Indians." 

So  far  as  it  appears,  the  above  treaty  still 
remains  in  force,  but  the  position  of  the  major- 
ity of  the  court  id  that  the  admission  of  the 
terriioryof  Wyoming  as  a  state  abrogfttedlt 
pro  tanto,  and  put  the  power  of  the  IndlaDS  to 
hunt  on  the  unoccupied  lands  of  the  United 
States  completely  at  the  mercy  of  the  state 
government. 

Conceding  at  once  that  it  Is  within  the 
power  of  Congress  to  abrogate  a  treaty,  or 
rather  that  the  exercise  of  such  power  raises 
an  issue,  which  the  other  party  to  the  treaty 
is  alone  competent  to  deal  with,  it  will  be  also 
conceded  that  the  abrogation  of  a  public  irea^ 
ought  not  to  be  inferred  from  doubtful  lan- 
guage, but  that  the  intention  of  Congress  to 
repudiate  its  obligation  ought  clearly  to  ap- 
pear. As  we  said  Id  Sawnstein  t.  Lynham, 
100  U.  S.  488  [35:  628],  "  where  a  treaty  ad- 
mits of  two  constructions,  one  restricted  as  to 
the  rights  that  may  be  claimed  under  it.  and 
the  other  liberal,  the  latter  is  to  be  preferred. 
Such  is  the  settled  rule  of  tbls  court."  See 
also  Cheu)  Heong  v.  Uft&ed  Btatet,  118  U.  a 
630,  548  [28:  770,  7731. 

It  appeals  from  tne  1st  article  that  this 
treaty  was  entered  into  at  the  close  of  a  war  be- 
tween the  two  contracting  parties;  that  the  In- 
diana agreed  to  accept  certain  reservations  of 
land,  and  the  Uuited  Stales,  on  its  part,  "sol- 
618]emnly  agreed"  that  no  •persons,  with  cer- 
tain designated  exceptions,  "sbiUlever  be  per- 
mitted to  pass  over,  settle  upon,  or  reside  In 
the  territory  described  In  this  article  for  the 
use  of  said  Indians,  and  .  .  .  they  shall 
have  tbe  right  to  hunt  on  the  nnoccupled  lands 
of  the  United  States  so  long  as  game  may  be 
found  thereon,  and  so  long  as  peace  subeists 
between  the  whites  and  the  Indians  on  the 
borders  of  the  hunting  districts."  The  fact 
that  the  territory  of  Wyoming  would  ulti- 
mately be  admitted  as  a  state  must  have  been 
anticipated  by  Congress,  yet  the  right  to  bunt 
was  assurred  to  the  Indians,  not  until  this 
should  take  place,  but  so  long  as  game 
may  be  found  upon  the  lands,  and  so  long  as 
peace  should  subsist  on  the  borders  of  the 
hunting  districts.  Not  only  this,  but  the  ter- 
ritory wu  crested  with  the  distinct  reservation 
that  the  rights  of  tile  Indian  sliould  not  be 
construed  to  be  impaired  so  long  as  -they  re* 
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mained  unextinguished  by  further  treaty. 
The  right  to  hunt  was  not  mie  secured  to  then 
for  sporting  purposes,  but  as  a  means  of  sub- 
sistence. It  is  a  fact  so  well  known  that  w» 
may  take  judicial  notice  of  It,  that  the  Indians 
have  never  been  an  industrial  people;  that 
even  their  agriculture  was  of  the  rudest  de- 
scription, and  that  their  chief  reliance  for  food 
has  oeen  npon  the  chase.  The  right  to  hunt 
00  tbe  unoccupied  lands  of  the  United  Siate» 
was  a  matter  of  supreme  importance  to  them, 
and  as  a  result  of  bielng  deprived  of  It  they  can 
hardly  escape  becoming  a  burden  upon  the 
public.  It  is  now  proposed  to  take  it  sway 
from  them,  not  because  they  have  violated  the 
treaty,  but  because  the  state  of  Wyoming  de- 
sires to  preserve  its  game.  Not  doubting  for 
a  moment  that  the  preservation  of  game  is  a 
matter  of  great  importance,  I  regard  the  preser- 
vation of  the  public  faith,  even  to  the  helpless- 
Indian,  as  a  matter  of  much  greater  impor  tance. 
If  the  position  of  the  court  be  sound,  this  treaty 
might  have  been  abrogated  the  next  day  by 
the  admission  of  Wyoming  as  a  state,  and 
what  might  have  been  done  In  this  case  might 
be  done  In  the  case  of  every  Indian  tribe 
within  our  boundaries.  There  Is  no  limit  to 
the  right  of  the  state,  which  may  In  its  dis- 
cretion prohibit  the  killing  of  all  game,  and 
thus  practically  deprive  the  Indians  of  their 
priocipal  means  of  subsistence. 

*I  am  not  Impressed  with  the  theory  [519' 
that  the  act  admittlog  Wyoming  into  the  Union 
upon  an  equal  footing  with  tbe  original  states 
authorized  them  to  impair  or  abrogate  rights 
previously  granted  by  the  sovereign  power  by 
treaty,  or  to  discharge  itself  of  burdens  which 
the  United  States  had  assumed  before  her  ad- 
mission into  the  Union,  In  the  cases  of  Blua 
Jacket  V.  Jolinton  Gout^  Oomrt.  {"  The  Kan- 
tat  Indians  "),  73  U.  8.  0  Wall.  787  [18: 667], 
we  held  that  a  state,  whea  sdmltlea  into  the- 
Unlon,  was  bound  to  respect  an  exemption 
from  taxation  which  had  been  previously 
granted  to  tribes  of  Indians  within  its  borders, 
because,  as  the  court  said,  the  state  of  Kansas 
"  accepted  this  status  when  she  accepted  the 
act  admitting  her  into  the  Union.  Conferring 
rights  and  privileges  on  these  Indian's  cannot 
affect  their  situation,  which  can  only  b* 
changed  by  treaty  stipulation,  or  by  a  volun* 
tary  abandonment  of  their  tribal  organization. 
As  long  as  the  United  States  recognizes  their 
national  character  they  are  under  the  protec- 
tion of  tbe  treaties  and  laws  of  Congress,  and 
their  property  Is  withdrawn  from  the  operation 
of  state  taws." 

It  is  true  that  the  act  admitting  the  state  of 
Kansas  into  the  Union  contained  a  proviso 
similar  to  that  In  the  act  erecting  a  govern- 
ment for  the  territory  of  Wyoming,  viz.: 
"That  nothing  contained  in  this  said  Constitu- 
tion respecting  the  tMundaries  of  said  slate  shall 
be  construed  to  imp^r  the  rights  of  person  or 
property  now  pertaining  to  the  Indians  of 
said  territory,  so  long  as  such  rights  shall  re- 
main unextinguished  by  treaty  with  such 
lodiaos."  In  this  particular  the  cases  differ 
from  each  other  only  in  the  fact  that  the  pro- 
viso in  the  one  case  Is  Inserted  In  the  act  cre- 
ating the  territwy,  ud  in  the  other  in  the  act 
sdmittlng  the  territory  as  a  state ;  and  unless  we 
are  to  say  that  the  set  admitting  the  territory  of 
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Wyoming  as  a  state  alMolTed  It  from  Its  liabil- 
ities as  a  territoiy.  It  vonld  seem  that  the 
trea^  applied  as  maeh  in  the  one  ease  as  in 
the  other.  But  however  this  may  be,  the  pro- 
Tiso  In  the  territorial  act  exhibited  a  clear 
intentloD  on  the  part  of  Congress  to  continue  lo 
force  the  stipulation  of  the  treaty,  and  there 
is  nothing  in  the  act  admlttiug  the  territory  as  a 
Ji20]state  which  manifests  an  iotention  to  're- 
pudiate them.  I  think,  thmfore,  the  ilgbts 
ot  these  Indians  could  only  be  atlognished 
by  purcha8e,orbjaoewarraDgementwithUie 
United  States. 

I  understand  the  words  "unoccupied  lands 
of  the  United  States "  to  refer  not  only  to 
lands  wbl(;h  have  not  been  patented,  but  also 
to  those  which  have  not  been  settled  upon, 
fenced,  or  otherwise  appropriated  to  private 
ownerdilp.  but  I  am  quite  unable  to  see  how 
the  admisdon  of  a  territory  into  the  Union 
changes  their  character  from  that  of  anoc- 
•cupled  to  that  of  occupied  lands. 


STATE  OF  INDIANA,  Gmptatnant, 
e. 

STATE  OF  KENTUCET. 

(Bee  S.  CL  Reporter's  ed.  KHMBTJ 

Saunimy  tine  betveen  Indiana  and  Kentucky 
^-eommiuion  wntiniud  —  dserM  ^ttout 
pr^udiee. 

a.  The  boundary  Une  between  the  states  of  Indk 
ana  and  Kentuokr,  In  oontrovenfy  la  this  Mtfon, 
Is  efltabltstaed  and  dectered  to  be  as  deUncated 
and  set  forth  In  the  report  of  tbe  oommlsslonen 
and  tbe  map  aocompenyiaff  and  referred  to  In 
•aid  report. 

3.  Tbe  commlcsiOD  for  mnolnK  said  boundary 
line  la  oonllnued  for  tbe  purpoM  of  permanently 
marktoff  said  Uoe,  with  directions  to  report  to 
tbis  court. 

-H  This  decree  to  without  prejudice  to  furtber 
prooeedlnn,  as  eltber  of  the  parties  may  be  ad- 
vised, for  the  determination  Of  such  part  of  the 
boundary  :Une  between  said  states  as  may  not 
have  be«i  settled  by  this  decree. 

[No.  8.  Original.] 
'  Argued  AprU  t7,  me.   Decided  May  J8»  1896. 

IN  EQUITY.  On  motion  to  confirm  the  re- 
port of  the  commissioners  heretofore  ap- 
pointed toaacertain  aod  run  the  bouodnry  line 
wtween  the  states  of  Eeutucby  and  Indiana 
«s  designated  In  tbe  opinion  of  tnls  court  here- 
tofore filed  and  judgment  and  decree  hereto- 
fore entered  herein.  Report  of  eommiseitnere 
confirmed. 

Mr.  William  A.  Kotcham.  Attorney 
<kDeral  of  Indiana,  for  complainant. 
Mr.  R.  H.  Coniilngbaia  for  defendant. 

Per  Mb.  Chief  Jdsticb  Fui.ler: 

This  cause  came  on  to  be  heard  on  the  re- 
port of  OiistaTUB  V.  Menzica.  Gaston  M.Alves, 
o21]aDd  Amos  Stlclcncy,  'commissioners  np- 
poiDted  herein  at  this  term,  on  Octot>er  21, 

NoTB.— lo  fiidieial  mtlemtnt  of  wits  bvund- 
4riu,  MenotetoNobraskaT.  Xowa.86:IHL 
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THK  Ukitkd  States.  uot.  Tkhk, 

189S,  to  ascertain  and  run  the  boundary  line 
between  the  states  of  Kentucky  and  Indiana 
as  designated  in  the  opinion  of  this  court  here 
tofore  filed  and  judgment  and  decree  hereto- 
fore entered  herein.  Hay  19, 1600,  filed  April 
37,  1896;  tbe  exceptions  of  the  stote  of  Ken- 
tucky thereto  and  the  motion  of  the  stale  of 
Indiana  for  the  confirmation  thereof;  and 
which  report  is  as  follows: 

Ih  tbb  Sufrekb  Court  of  ths  UntiBD 
Statm. 
October  Term,  1890. 

Indiana  ) 
1*  \ 
Kentucky ) 

To  the  Honorable  HelTlUe  W.  Fuller.  Chief 
Justice  of  tbe  Supreme  Court  of  the  United 
Stales. 

The  anderslgned  commlssloDera  appointed 
by  this  honorable  court  in  the  above^itltied 
cause,  lo  ascertain  and  run  tbe  boundary  Hoe 
between  the  slates  of  Indiana  and  Kentucky, 
north  of  the  tract  known  as  Green  River 
island,  have  the  honor  to  present  the  follow- 
ing report: 

The  first  meeting  of  Uie  commlsdon  waa 
held  at  EraiiSTill&  Indiana,  on  December  7, 
189S,  all  tbe  comml^bloners  being  present,  and 
each  commissioner  having  been  sworn  accord- 
ing to  the  order  of  the  court,  the  commission 
organiKed  by  electing  Lieut.  CoL  Amos  Stick- 
ney,  U.  S.  army,  as  chairman. 

At  this  meeting  tbero  were  present  Mr.  R, 
H.  Cunntngbun,  of  Henderson,  Kentucky, 
representing  the  state  of  Kentucky;  Mr.  M«- 
ril  Moores,  deputy  attorney  general  of  tha 
state  of  Indiana,  representing  that  state,  and 
Mr.  J.  E.  Williamson,  of  BTsnsTille,  Indiana, 
representing  a  number  of  land  owoen  along 
the  line  where  the  boundary  la  to  be  ascer- 
tained and  run. 

The  abOTe>mentlooed  gentlemen  being  in- 
vited thereto,  expressed  tbeir  views  In  a  gen* 
eral  way  as  to  a  proper  method  of  determining 
the  boundary  line  to  be  run  between  the  stales 
of  Inillana  aod  Kentucky  to  accord  with  the 
decision  of  this  court  Neither  In  the  order  of 
your  honorable  court  "appointing  tbe  [522 
commissioners,  nor  subsequently,  were  your 
ocmmissloneis  tnstmcted  as  to  the  methods  they 
should  pursue  In  ascertaining  the  boundary 
line  to  be  run.  They  therefore  assumed  that 
It  was  the  intention  of  tbe  court  to  leave  them 
unlrammeled  with  instructions  other  than  such 
as  were  to  be  Inferred,  first,  from  the  decision 
of  the  court,  aod,  second,  from  the  testimony 
upon  which  that  decision  was  made. 

Your  commissioners  then  proceeded  to  and 
made  a  personal  examination  of  the  grounds 
where  the  boundary  line  was  to  be  ascertained 
aod  run.  After  this  examination,  and  a  con- 
sideration of  the  subject  in  the  light  of  tbe 
courl'a  decision,  and  tbe  testimony,  it  was  con- 
cluded that  a  determination  of  a  proper  loca- 
tion of  ibe  boundary  line  would  require  the 
marking  out  upo3  the  ground  as  nearly  as  poa- 
slble  of  the  meandered  river  bank  lines  of  the 
survey  of  Jacob  Fowler,  made  in  1805  and 
1800,  the  oldest  survey  of  record,  copies  of  tbe 
map  and  notes  of  which  were  incorporated 
and  unchallenged  in  the  testimony  in  the  caM. 

A  competent  surveyor  waa  employed  in  tha 
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fWFMD  of  Ur.  C.  C.  Genilog,  surveyor  of  Van 
derbuTgh  couDty,  Indiana,  who  vas  familiar 
with  the  oouDty  records  and  the  landmarks  in 
the  vleiiilty  of  the  proposed  line.  Hr.  Qenung 
was  Instructed  to  iwoceed  m  soon  as  possible 
vndn  the  direction  of  the  chairman,  to  re- 
■establish  upon  the  ground  as  nearlr  as  practi- 
-cable  the  aforesaid  meander  line  of  the  surrey 
of  1805  and  1806,  using  eVerv  precaution  to 
determioe  said  line  as  acunitely  as  might  be, 
from  Uie  notes  of  the  surrey,  and  such  marks 
referred  to  in  the  notes,  end  other  euthenU- 
-cated  marks,  as  might  be  found. 

He  was  also  directed  to  make  cross  sections 
■et  intervals,  by  leveling  acrors  the  depression 
DOW  existing,  where  the  Island  chute  once 
was.  and  determine  the  present  crests  of  the 
l)ankB. 

Mr.  Oenang  performed  the  duty  allotted  to 
hina.  and  made  a  map  exhibttiag  Uie  result  of 
Ills  surnys. 

Your  commissioners,  after  verifying  his  work 
-on  the  RTOund,  then  held  another  meeiing  at 
■623]GTaa8vllle.  Indiana,  Januarv  *23.  1806, 
■anil  nude  a  careful  study  of  the  Information 
■obtained  by  the  survey.  An  ezamlDation  of 
the  map  presented  Mr.  Oenung,  ^vlog  the 
results  of  bis  surrey,  with  a  report  upon  the 
«ame,  satisfied  your  commissioners  on  ibree 
points.  The  close  accord  of  the  reHWtablished 
meander  line  with  the  ezlstlag  crest  of  the 
diigh  bank  was  strong  proof  that  the  line  as 
ve-establlshed  was  In  fact  a  vtty  close  approx- 
imation in  location  to  the  locatlcn  of  the  line 
■-as  originally  run;  It  also  Indicated  that  the 
original  meander  line  was  practically  along 
the  crest  of  the  high-water  bank,  and  not 
along  the  low-water  line;  and  further,  that 
the  crest  of  the  bank  along  the  Indiana  side 
-of  the  depression  as  It  exists  to-day  must  be 
nearly  as  it  was  at  the  time  of  the  original  sur- 
-rev. 

It  will  be  noticed  from  the  topography  on 
the  maptbat  the  crest  of  the  high-water  bank 
■on  the  Indians  side  of  the  depression  Is  quite 
regular,  while  the  crest  of  the  Iwnk  on  the 
island  side,  especially  above  the  railroad  cross- 
ing, is  irreguutr,  Indicating,  probably,  exten- 
•elve  deposits  since  the  time  when  there  wss  a 
free  flowing  stream  around  the  island.  In 
the  testimony  there  are  mentions  of  drift  piles 
in  the  upper  part  of  the  chute  causing  de- 
.poslts. 

Below  the  railroad  crossing  the  crests  of  the 
-two  banks  sre  nesriy  parallel,  and  as  scaled 
■on  the  map  where  most  nearly  parallel,  are 
sbont  elgbt  eliains  apart.  U  would  seem 
probable  thai  the  chute  before  it  was  choked 
up  by  drifts  and  deposits  had  a  width  more  or 
less  uniform  of  about  eight  chains  between 
orests  of  the  high  bank.  During  low-water 
stages  tVe  part  of  the  chute  covered  by  water 
was  probsbly  nesriy  In  the  center  of  the  chute. 
-Just  bow  far  the  low-water  surface  extended 
towards  the  Ibdlsns  side,  it  Is  ImpostUe  at 
tbis  time  to  deterniiDe  accurately,  but  it  would 
seem  that  a  close  approximation  to  the  water 
line  would  be  a  line  equidistant  from  tbe  In- 
diana bank  crest  line  and  the  ccntrai  line  of 
tbe  chute.  Upon  this  assumption,  tbe  water 
of  a  low  stage  would  have  covered  the  middle 
lialf  of  tbe  space  between  the  crest  of  tbe  high 
hsnka.  snd  a  fair  allowance  should  be  mwe 
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for  the  space  covered  by  the  bank  slopes  ex- 
tending from  the  crests  d  the  high  banks  to 
the  low-water  line. 

*It  was  decided  then  tolayoatssatrial[524 
line  a  line  parallel  to  the  meander  line  of  tlw 
survey  of  1806  and  180A,  as  re-established,  and 
at  a  distance  of  two  chains  from  It,  measured 
towards  the  Island.  This  was  done,  and  noti- 
fication was  sent  to  Hon.  W.  A.  Ketcham, 
attorney  general  of  the  state  of  Indiana,  Mr. 
R.  H.  Cunningham,  representing  the  state  of 
Kentucky,  and  Hr.  J.  B.  Williamson,  repre- 
senting land  owners.  The  above-mentioned 
gentlemen  wero  Invited  to  present  in  writing, 
if  tbey  so  desired,  any  statements  to  prove 
that  such  linp  was  not  approximately  the  low- 
water  line  In  the  year  1798.  They  were  also 
invited  to  make  any  oral  argument  relating 
thereto  to  your  commlssloDers  at  their  next 
meeting. 

On  Februarys,  1896,  your  commissioners 
again  met  at  Evansville,  Indisna,  and  pro- 
ceeded to  Inspect  the  trial  line  as  laid  out  and 
marked  upon  tbe  ground.  After  their  inspec- 
tion they  held  a  meeting,  due  notice  of  which 
bad  been  given  to  the  aforementioned  gentle- 
men representing  the  different  Interests. 

"SSt,  R  H.  Cunningham  on  behalf  of  the 
state  of  Kentucky  appeared,  and  had  no  par- 
ticular objections  to  urge  against  the  approx- 
imate line,  but  filed  a  request  which  la  here- 
with transmitted,  marked  Bxhibit  "A."  Mr. 
J.  £.  Williamson  sent  a  oommunicalion,  which 
is  transmitted  with  this  report  and  marked 
Exhibit  •*B.'* 

After  further  consideration  of  the  subject  It 
was  decided  that  your  commistioners  were 
not  authorized  to  lay  down  any  line  b^ond 
the  upper  and  lower  limits  of  Green  River 
island  as  it  existed  in  1792,  and  It  wasdecided 
to  adopt  for  recommendation  tbe  trial  line 
within  those  limits  as  marked,  with  a  slight 
change  at  the  extreme  uf^Mr  end,  to  allow  for 
what  was  undoubtedly  a  flat  bank  slope,  it 
being  upon  a  point 

Tour  commissioners  would  therefore  respects 
fully  state  that  they  have  now  ascertained  and 
run,  according  to  their  best  judsment,  tbe 
boundary  line  oetween  Indiana  and  Kentucky, 
north  of  tract  known  as  Oreen  lUver  Island  u 
It  existed  when  Kentucky  became  a  state, 
which  is  described  as  follows,  to  wit: 

'Commencing  at  a  point  on  the  line|625 
Iwtween  sections  fifteen  (16)  and  fourleeu  (14), 
township  seven  (7)  south,  range  ien  (10) 
west,  and  67.35  chains  south  of  the  north- 
east corner  of  section  fifteen  (16).  The 
post  set  at  this  point  is  witnessed  by  a 
fycaraore  tree  86  Inches,  8. 1'  65'  E.  48.8  ft. ; 
and  also  by  a  honey  locust  83  inches,  h.  fff 
GO'E.  34.1  ft.,  and  Is  at  tbe  head  of  Greeri 
River  Island,  and  also  assumed  l»w-waie< 
mark  in  1793.  From  this  point  going  dowu 
stream  and  making  an  angle  to  tbe  leri  Trorn 
Ibe  east  line  of  section  fifteen  (16)  of  60'  20'. 
and  on  a  course  of  N.  49°  16'  W.,  a  dis- 
tance of  1096.55  ft.  to  a  post  wltneBsert  by  a 
Cottonwood  48  inches,  N.  79'  45'  W.  163  fi. 

Angle  to  right  0°  46'  15",  course  N.  48*  30* 
46"  W.  1171.46  ft.  to  a  post,  witnessed  by  a 
sycamore  33  Inches.  S.  66°  50'  E.  308  fr. 

Angle  to  left  6'  60',  course  N.  55'  30' 4>' 
W.  14S3.85  ft.  to  a  post,  witnessed  by  a  red 
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dm  48  IncbM,  a  81'  40'  E.  160.S  ft  And 
also  a  red  elm  60  lochee,  8.  88'  20'  E.  160  ft. 

Angle  to  left  18*  43'  IS'  course  N.  60"  04' 
W.  1187.3  tl.  to  a  post,  witnessed  by  a  syca 
more  41  inches,  8.  87"  IV  E.  149.7  ft.;  and 
also  a  BTcamore  48  inches,  8.  88'  20'  £. 

166.3  ft. 

Angle  to  right  0'  43'  course  N.  68'  83'  W. 
1812.0  ft  to  a  post  witnessed  by  a  sycamore 
15  inehes,  south  16*  IS'  E.  80.5  ft.  And  a 
sycamore  II  inches.  S.  18'  GO'  E.  79.6  ft. 

Thence  on  same  tansent  and  course  530.S5 
ft.  to  a  post,  witnessed  by  a  Cottonwood  16 
iDchea,  8.  8'  45'  E.  61.4  feet. 

Angle  to  rieht  S'  01'  SO',  courae  N.  SO*  30' 
80'  w .  1785  n.  to  a  post,  witiKssed  by  a  syca- 
more 04  inches.  N.  18*  40*  W.  ISO  ft. 

Angle  to  left  2*  87',  course  N.  61"  67' SO* 
W.  964.6  ft.  to  a  post,  witnessed  by  a  cotton- 
wood  80  inches,  8.  44'  00'  W.  67  ft  and  a 
Cottonwood  87  Inches.  6.  84*  40'  W.  70.8  ft. 

Ancle  to  right  2*  06',  course  69'  51'  80' 
W.  2926.5  ft.  to  a  post,  witnessed  by  a  srca- 
more  48  Inches,  N.  74°  eO'  E.  146.6  ft.  and  a 
sycamore  56  inches,  N.  27*  80'  E.  04.8  ft.,  and 
a  stone  on  section  line,  between  sections  eight 
(8)  and  nine  (9),  N.  82'  80'  E.  183.6  ft. 

AnKle  to  right  4°  86'  80',  courae  N.  65'  15' 
52«]W.  1650.6  ft.  t)  *a  post,  witnessed  by  a 
cottOD-wood  22  inches,  S.  17'  15'  W.  141.7  ft. 

Angle  to  right  8*  05'  80',  course  N.  S3'  09' 
80"  W.  963  ft.  to  a  post,  witnessed  by  a  syca- 
more 60  inches,  8.  88'  06'  E.  254  ft.  and  a 
ncamore  snag  81  inches,  N.  49'  25'  E. 

164.4  ft. 

Anple  to  right  T  56'  80'.  course  N.  44'  18' 
W.  2004.1  ft.  to  a  post,  witnessed  by  an  elm 
60  inches,  N.  2*  85'  E.  280.5  ft. 

Anglo  to  right  6"  68'.  course  N.  88'  16'  W. 
477.65  flk  to  a  post,  witnessed  by  a  sycamore 
66  inches,  N.  39*  45'  E.  115  ft. 

Angle  to  left  0*  40',  course  K.  88*  65'  W. 
12o9  ft.  to  a  post,  witnessed  by  a  sycamore  86 
inches,  S.  44^  65'  E.  131.8  ft.,  and  s  cotton- 
wood  40  Inches,  8.  42*  60'  W.  155  ft. 

Angle  to  right  6"  07',  course  N.  83'  68'  W. 
1857  ft.  to  a  post,  witnessed  by  an  elm  63 
inches,  8.  48*  35'  E.  578  ft.  and  the  stump  of 
the  original  maple  witness  tree  of  1806,  66 
inches,  N.  49»  55'  E.  126  ft. 

Anele  to  right  3'  42',  course  N.  30*  06'  W. 
1186.6  ft.  to  a  post,  witnessed  by  a  sycamore 
snag  28  inches.  N.  69'  15'  E.  102  7  ft. 

Angle  to  right  7'  08'  80',  course  N.  28'  42' 
80'  W.  3786.7  ft.  to  a  post,  witnessed  by  a 
maple  86  inches,  N.  78"  (KKE.  165.8  ft 

Anple  to  riglit  13'  17'  80',  course  N.  10'  45' 
W.  1203.12  ft.  to  a  post  opposite  the  lower  end 
of  Green  River  island,  and  at  low  water  as  it 
was  In  1793,  witnessed  by  a  sycamore  (K3 
inches,  N.  65'  86'  E.  868.45  ft 

The  above  courses  are  run  from  the  true 
meridian  as  ascertained  by  observation  at  the 
point  on  the  map  marked  "W"  on  the  line  be- 
tween townships  six  (6)  and  seven  fl^- 

The  above-described  line  Is  Indicated  by  the 
red  line  on  the  map  transmitted  herewith, 
marked  Exhibit  "C.'^   We  also  transmit  the 

Sreliminary  and  final  reports  of  the  surveyor, 
[r.  C.  C.  Genuuff,  marked  Exhibits  "D"  and 
"E,"  also  a  sheet  of  cross  sections  marked 
Exhibit  "F." 
«S8 


The  abomlesoribed  line  b  now  marked  by 
cedar  posts,  set  at  the  Initial  and  terminaf 
points,  antt  points  where  changes  In  directloik 
occur,  and  It  is  recommended  that  it  should 
be  permanently  marked  as  follows: 

*Tbree  suitable  pointsshould  beeelec['[{^27 
ed  upon  the  line,  one  near  the  upper  cod,  une- 
near  the  middle,  and  one  near  the  lower  end. 
At  each  of  these  points  a  monument  should' 
be  erected  which  should  consist  of  a  stone  of 
durable  quality  6  feet  lon^,  and  18  inches- 
square  in  cross  section.   This  stone  should  be 
imbedded  in  a  well-made  foundation  of  con- 
crete.  The  concrete  should  be  6  feet  square- 
and  4  feet  deep,  the  upper  surface  being  at  tb» 
surface  of  the  ground.   The  stone  should  be 
placed  upright  so  as  to  extmid  8  feet  Into  the- 
concrete,  and  have  8  feet  above  the  ground. 
Upon  one  side  of  the  stone  should  be  cut  the- 
word  "Indiana,"  and  upon  the  opposite  side- 
the  word  "Kentucky,     Between  the  stone- 
monuments,  at  each  turning  point  of  the  line, 
there  should  be  placed  an  iron  post  6  feet  long, 
and  0  Inches  in  diameter  of  cross  seclloo.  The- 
iron  post  to  be  Imbedded  in  a  foundation  of 
concrete  2  feet  square  and  8^  feet  deep;  top  or 
the  concrete  to  be  at  the  surf&ce  of  (he  ground, 
and  the  post  standing  upright  in  the  cuucrete, 
the  top  of  the  post  being  8  feot  above  th» 
ground. 

The  estimated  cost  of  the  above  described 
monuments,  including  pladnK  tlie  same, 
9600. 

We  herewith  file,  as  a  part  of  our  report,, 
two  certifled  copies  of  the  original  map, 
which  we  recommend  be  furnished  the  respect- 
ive states,  as  may  Ik  directed  by  the  cour^ 

We  tierewith  attach  an  itemized  statement 
of  costs  and  expenses  incurred  by  the  commis- 
sioners, marked  Exhibit  "O,"  which,  if  ap- 
proved, we  recommend  be  adjudged  equally 
agoinst  the  parties  to  the  suit 

Bespectfully  submitted, 
Amos  Btickney, 

Lt  Col.  of  Engrs.,  U.  8.  A* 
Gustavus  V.  Ueaztes, 
Gaston  H.  Alves, 

Commissioners^ 

•ExHTBiT  "A."  [628- 
Honorable  Commissioners  of  U.  B.  Supremo- 
Court  to  ascertain  and  run  the  iKiuodarr 
line  between  Indlaoa  and  Kentucky  at  ana 
near  Green  River  island. 
Gentlemen :  Whilel haveno qtecial objectio» 
to  the  test  line  you  have  tentatively  adopted,  al- 
though it  does  not  seem  to  make  alloivance 
for  any  accretion  to  the  Indiana  bank  of  the- 
river  between  June  1,  1792,  and  the  date  of 
the  Congressional  survey  In  1606,  I  suggest 
and  request  that  such  line  as  you  may  flotilly 
adopt  be  extended  upon  soch  course  and  for 
such  distance  as  yon  find  correct  until  It  Inter- 
sects the  present  low-water  line  of  the  Ohio 
river  both  at  the  upper  and  lower  ends.  In 
other  words  that  you  run  at  each  end  to  th» 
points  where  low- water  mark  In  1792  coiocidea- 
with  low-water  mark  at  the  present  time. 
Very  respectfully, 

K  H.  CnnniDgbam, 
For  the  Commonwealth  of  Kiiotucky. 
Fdmiary  8, 1808. 
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Exhibit  "B." 
EvaDsville.  Ind..  Feb.  S,  1886. 
■Co).  Amos  Stickoey,  ETaDSTlUe,  Ind. 

Dear  Sir:  I  was  ahowD  a  sketch  hy  Capt. 
■OenuQg,  of  the  line  as  staked  nfl.  Capt. 
OenuDg  said  to  me  that  he  had  a  letter  from 
jrou  stating  that  you  Tould  be  In  the  city  to- 
morrow, aod  that  the  commission  would  meet 
to-morrow  oight.  I  am  compelled  to  leave 
home  to-Digbt,  and  will  probably  not  be  at 
-borne  for  a  Aaj  or  two.  CapL  Qenung  will 
•czpUin  fnliy. 

The  lioe  as  staked  off  in  the  main  will  be 
Mlisfactory.  I  desire  to  call  the  attentioo  of 
the  commfssioD  to  the  two  termini.  I  under- 
«tand  tbe  controlling  fact  has  been  the  survey 
of  1806,  and  tbe  notes  of  thia  aurvey  show 
that  stakes  were  drlren  at  several  points  on 
-the  bank  of  tbe  river.  If  we  take  the  dividing 
line  between  sections  14  and  IS  as  a  sample, 
the  notes  show  that  a  stake  was  driven  on  the 
bank  of  the  river.  Between  the  point  where  the 
-S20]stake  was  driven  and  tbe  'present  bank 
•of  the  river  is  a  very  considerable  distance,  and 
tlie  evidence  shows  that  a  great  deal  of  land 
faas  been  made  by  accretion  opposite  the  mouth 
•or  Green  river.  If  we  take  an  east  and  west 
line,  or,  eay,  the  oortbem  boundary  line  of  sec- 
tion 14,  and  measure  off  the  full  length  of  tbe 
east  side,  we  have  tbe  diataoce  shown  by  tbe 
«take  driven.  If  we  were  to  go  one  section 
atilt  further  east,  a  point  which  nobody  has 
«ver  claimed  was  reached  by  Oreen  River  is- 
land, we  will  have  exactly  the  same  thing,  a 
«take  on  the  bank  of  tbe  Ohio  river,  and  I 
4UBume  the  same  notes  would  show  stakes  on 
the  Ohio  river  up  to  the  Ohio  Hue.  It  does 
not  follow,  tbereiore,  that  all  tbe  land  that  has 
lieen  made  south  of  these  stakes  is  in  Ken- 
tucky. Tbe  same  thing  holda  good  at  tlie 
lower  end  of  the  line.  Only  dxty  da^  ago  I 
passed  on  an  abstract  of  title  for  a  tract  of 
land  belonging  to  the  Smiths  immediately 
<lowD  tbe  river  from  the  present  site  owned  by 
the  city  for  Its  waterworka  We  commenced 
«n  a  line  back  from  tbe  river  and  tbe  calls  in 
(he  deed  were  so  many  feet  to  the  Ohio  river. 
When  we  measured  for  thenumber  of  feet,  we 
found  that  It  did  not  reach  the  Ohio  river  by 
•one  hundred  or  two  hundred  feet.  I  thought 
«t  first  there  was  a  mistake  in  the  deed,  but 
wbeo  we  came  to  ascertain  tbe  facts  more  de- 
tinltely.  It  was  learned  that  the  difference  in 
feet  was  accounted  for  by  the  accretion.  I 
«m  confldent  that  the  same  will  hold  at  many 
-other  points  along  tbe  river.  It  seems,  there- 
fore, to  me  that  we  cannot  rely  on  calls  of  the 
«urvey  of  1806 10  locate  the  upper  and  lower 
«Dds  of  tbe  island,  as  there  have  been  accre- 
tions at  both  points. 

Tours  respectfully, 

J.E.  WIUIamsoD. 
Exhibit  "D." 
To  tbe  Honorable  Board  of  Commlsstonera  of 

the  Indiana  and  Kentucky  Boundary  Line 

at  Oreen  lUver  Island. 

Oentlemen:  In  accordance  with  your  in- 
«tructions  I  have  re-established  the  sectional 
and  meander  lines  of  fractional  sections  5.  6, 
«.  9,  IS,  16  and  a  part  of  14  T.  78.,  R.  10  W., 
«&dalM)  a  partof  wctlon  81,  T.  6  8.,  R.  10 
W.  following  the  notes  of  tbe  original  United 
fltates  iurv ^  aa  made  Jacob  Fowler  In 
16t  1I.S. 


State  op  Ebhtdcst. 

*1805  and  1806,  as  closely  as  possibte.  I  [530 
found,bowever,t)iat  bis  work  had  not  been  very 
carefully  nor  accurately  done,  bis  lines  not 
having  all  been  run  with  tbe  same  variation, 
nor  bis  distances  always  accurately  cbuined, 

I  first  bought  to  locate  bis  original  corners, 
the  posts  set  by  him  having  long  since  disap- 
peared. I  found  a  mulberry  stub  standing  on 
tbe  line  between  sections  16  and  16,  and  16.28 
chains  south  of  the  northwest  corner  of  section 
15,  which  Is  an  original  witness  tree,  as  noted 
by  htm.  At  tbe  termination  of  the  section 
line  between  sections  S  and  6  a  maple  tree 
witnessed  by  bim  has  been  standing,  up  to 
about  one  year  ago,  but  tbe  stump,  now  5 
feet  in  diameter,  with  witness  marks  on  it.  Is 
still  there.  Each  of  these  points  so  located 
are  also  points  on  the  meander  line,  and  the 
surveyors  records  tn  my  office,  as  well  as  oral 
testimony  of  the  old  inhabitants,  go  to  show 
beyond  question  that  these  are  comers  estab- 
lished by  Mr.  Powler. 

In  1856,  A.  T.  Whittlesey,  who  was  sur- 
veyor of  Vanderburgh  county,  re-established 
thenorthwestcornerof  section  14,puttlngdown 
a  cypress  post,  which  he  afterwards  replaced 
by  a  stone,  which  now  marks  the  comer.  One 
of  the  original  witness  trees  was  then  stand- 
ing. At  (be  same  time  he  re-established  a 
point  on  this  line  between  sections  14  and  IS 
and  40  chains  south  of  the  nortliwest  corner  of 
section  14,  by  a  cedar  post  which  is  still  stand- 
ing. At  that  point  one  of  the  original  wit- 
ness trees  was  then  standing.  The  distanoe 
was  by  close  measurement  98.91  cbatns.  Thia 
line  produced  south  from  said  northwest  corner 
of  section  14,  64.36  chains,  the  distance  given 
by  Mr.  Fowler,  fixes  its  termination  and  also 
a  point  on  the  meander  line.  The  variation  is 
8*80'. 

The  northeast  eoraer  of  section  16  was  re-ea- 
tabilsbed  by  A.  T.  Whittlesey  .surveyor  of  Van- 
derburgh county,  in  1856.  The  box  elder 
witness  tree  noted  by  Mr.  Fowler  was  stand- 
ing Ht  that  time.  From  that  corner  running 
west  29.67  chains  tbe  distance  given  by  Mr. 
Fowler,  gives  tbe  termination  of  tbe  section 
line  between  sections  9  and  16,  which  is  also 
a  point  on  the  meander  line.  Tbe  northeast 
corner  of  section  16  isaIsol6.dftchains  north  of 
tbe  comer  by  tbe  mulberry  stub,  this  being 
*tbe  distance  given  by  Mr.  Fowler,  and  [531 
has  a  variation  of  8*  40^. 

At  the  northwest  corner  of  section  9,J.  Linds- 
ley,  surveyor  of  Vanderburgh  county,  in 
1837,  set  a  white  oak  post  to  re-establish  tbe 
comer,  the  original  witness  trees  being  then 
standing.  In  1855  C.  O.  Otmstead,  surveyor 
of  Vanderburgh  county,  replaced  the  oak  post 
bv  a  mulberry  post,  and  In  1874  this  was  re- 
placed by  a  limestone,  set  by  August  Pfafflin, 
surveyor  of  Vanderburgh  county,  which  stone 
is  still  there.  Commencing  at  that  point  and 
running  south  49.84  chains,  the  distance  given 
by  Mr.  Fowler,  I  found  the  termination  of  tbe 
line  between  sections  8  and  9,  which  la  also  a 
point  on  the  meander  Una  This  variation  Is 
8'  80'. 

Running  west  from  the  northweat  comer  of 
section  0,  68.00  chains,  tbe  distance  given  by 
Mr.  Fowler,  gives  the  termtoation  of  tbe  line 
between  sections  6  and  8,  and  also  a  point  on 
the  meander  line. 
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10  W.  I  establtsbed  from  two  old  monumeDta, 
one  at  the  northweat  corner,  and  tbe  other  at 
the  southeast  corner  of  said  acctioo.  This 
line  between  the  southeast  and  southwest  cor- 
nen  bad  a  variation  of  2'  n<K.  From  this  cor- 
ner ao  eatabUsbed,  I  ran  south  61.73  chains  to 
a  post  near  tbe  ma^le  stump,  origfoal  witness 
tree,  Mr.  Fowler  giving  the  distance  as  61.S0 
chains.  This  line  had  a  Tariation  of  8'  00^, 
and  Its  tennination  is  alpo  a  point  on  the  mean- 
der line.  From  the  southwest  corner  of  section 
82  I  ran  west  26.70  chains,  the  distance  given 
by  Mr.  Fowler,  which  Is  the  termination  of 
the  line  between  section  81,  T.  6  S.,  R.  10  W., 
and  section  0,  T.  7  8.,  R.  10  W..  and  also  a 
point  on  the  meander  line. 

In  this  way  I  found  seven  points  which  are 
as  closely  atwolutely  correct  as  it  is  possible  to 
locate  them  after  a  lapse  of  ninety  years. 
Primarily  fixed  points,  ii  correct,  must  govern 
as  against  distances  or  compass  variations,  sec- 
ondly, distancea,  aDdlutiy.coanes.  Upon  this 
ba^  I  ran  the  meander  line,  follownig  Hr. 
Fowler's  notes  as  closely  as  possible,  and  mak- 
ing such  corrections  as  were  necessary.  It  was 
imposslbleto  follow  them  exactly,  for  the  rea- 
532Jion8  already  stated,  that  the 'compass  va- 
riations on  the  lines  betwew  section  corners  es- 
tablished by  Hr.  Fowler  vai7  from  one  to  two 
degrees,  and  in  only  one  Instance  baa  a  line  tbe 
correct  variation,  and  In  28  distances  given  by 
him,  which  I  remeasured,  12  of  them  varied 
from  two  to  seventy-four  links  each. 

The  following  are  the  field  notes  for  the 
meander  line: 

Commencing  at  a  post  at  a  point  on  tbe  bank 
between  fractional  sections  H  and  16,  T.  7  8., 
K  10  W.,  running  thence  up  stream  as  cor- 
rected. Witneased  sycamore,  6' N.  82*  W.  1.81 
chains  S.  60'  S.  26.81  chains.  Variation  8° 
06*. 

Post  witnessed,  sycamore  8.  12*  60^  £.  4 
links  8.  68*  E.  7.78,  var.  8"  OS'  to  a  poit  be- 
tween sees.  15  and  16. 

Wiioeased  by  >tnb  of  original  mnlbenr  S. 
66'  W.  4  liokB  S.  60*  E.  10.84.  var.  8*  IV. 

Post  witnessed,  stake  N.  48*  80'  E.  35  links, 
and  stake  N.  86*  SO'  W.  S6  links.  8.  70*  E. 
18.88,  var.  8*  16'. 

Post  witnessed,  stake  N.  44*  80'  E.  46^  links 
and  apple  tree  8.  63*  W.  28  links.  B.  66*  E 
32.01,  var.  8*  16'. 

Post  witnessed,  stake,  N.  48*  SO'  E.  60  links, 
and  Blake  N.  86'  80'  W.  60  links.  8.  49*  E. 
17.01  var.  8*  15.' 

Post  witnessed,  stake.  N.  40'  00'  E.  65  links 
and  stake  N.  60*  SO*  W.  60  Unkfl.  B.  46'  S. 
9.93,  var.  8'  18'. 

'  Post  witnessed,  stake,  N.  40'  20'  E.  68  links 
and  stake  N.  66*  SO'  W.  60  links.  8.  68*  E. 
6.00  var.  8*  16'  to  a  post  between  8ec8.16  and  14. 

Witnessed,  honey  locust  24'  &  6"  16'  W.  78 
links.  Sec  line  8.  6.87  ch.  to  water's  edge  of 
Ohio  river.   8.  78*  £.  6.50,  var.  8*  15'. 

Post  witnessed,  cottonwood,  16*  8.  14*  60' 
W.  1.71  ch,  8.  83'  E  16.00.  var.  8'  15'. 

Post  witnessed,  oeage  oran»:  6'  6. 54*  46'E. 
86t  links  and  oatge  oimnge  r  S.  68*  W.  86^ 
links.    S.  8.68  oh.  to  water*!  edge,  Ohio  Hver. 

From  the  poet  bMween  sacs.  Ik  and  16  ms' 
ning  down  stream:  N.  68*  W.  14.60  chains, 
var.  3*  46'. 
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Post  witnessed,  sycamore  snag,  86'  N,  SI*" 
56'  E.  86i  links  N.  61*  W.  44.00  to  a  post  be- 
tween sees.  8  and  9,  var.  2*  45'. 

Post  witnessed,  sycamore  48'  8,  45*  SC  W. 
54  links  N.  57'  W.  25  Oa.  var.  2'  OC. 

*Po6t,  mrcamore  stump  40'  8.  42'  dO'[53^ 
B.  72  links  N.  64*  W.  14.80  var.  3*  00'. 

Post  witnessed,  sycamore  snag,  78*  E.  Hit- 
links  N.  46*  W.  80.00,  var.  2'»  WK. 

Post  witnessed,  elm.  88'  N.  81*  40'  W.  3.5» 
chains  N.  40*  W.  7.12,  var.  2<*  00'.  Posts  be- 
tween sees.  5  and  8. 

Witnessed,  sycamore,  40'  8.  74'  SC  W.  21^. 
links,  and  cottonwood  snag  21'  N.  40'  80'  W. 
80  links.   N.  40*  W.  19.00,  var.  8'  80'. 

Post  witnessed,  sycamore,  83'  &  4'  ly  W. 
2.66  ch.  N.  84'  W.  18.84  to  a  poet  betweeo- 
sees.  6  and  6,  var.  2*  SO'. 

Post  witnesaed,  maple,  60'  N.  65*  W.  27 
links,  original  witness  tree.  N.  82*  W.  17.75- 
to  a  post  var.  2*  00'. 

Post  witnessed.  syMmote  snag  46'  8.  48'  15' 
W.  16  links  N.  86*  W.  4a00  to  a  post  between 
sec.  6,  T.  7  8..  R.  10  W..  and  see.  81.  T.  6  8.. 
R.  10  W.  var,  3'  00'. 

Post  witnessed,  maple  snag,  30'  N.  60*  80'^ 
E  53  links,  and  maple  24'  8.  88*  SC  E.  Q-i 
links.    N.  12'  W.  86.00  to  a  post,  var.  2*  80'. 

Witness  stake  on  river  bank  8.  78*  W.  4.70 
ch.  BndpoBtN.78'B.4.00.  Distance 6 chains- 
8.  78*  W.  to  water's  edge,  Ohio  river. 

At  points  marked  A,  B,  C.  etc.,  correspond- 
ing to  the  same  letters  on  tbe  map,  cross  sec- 
tion levels  were  Uken  across  the  meander  line- 
to  the  bank  on  the  south  west  side  of  the  slouch, 
taking  low-water  mark  on  tbe  gauge  at  Evaos- 
vtlle  as  tbe  base,  and  from  the  section  line  be- 
tween sectioDi  14  and  16  to  tbe  point  wbero 
meander  line  ends  In  section  81,T.  6  8.  R.  10  W. 
The  difference  of  etevation  in  tbe  water  sur- 
face at  those  extreme  points  is  16  Inches, 

Accompanying  this  report  Is  a  map  of  lh» 
lands  lying  between  Evansvllle  and  a  point  op- 
posite the  mouth  of  Oreen  river  on  a  scale  of 
10  chains  to  an  inch,  ahowlng  section  and 
meander  Iluei,  and  the  tqpoeraphy  near  tho 
meander  Hne,  and  marked  ExEibit  "0."  Also' 
a  cross  section  of  the  levels  talten,  marked  Ex- 
hibit "F." 

Respectfully  submitted. 

C.  C.  Genung, 

Jan'y  82,  1896.  O.  E.  and  8.  C .  V. 

•ExmBiT  "B."  1534 
To  the  Honorable  Board  of  Commissioners,  on 
tbe  Indiana  and  Kentucky  Bouodaty  ^ne- 
at Green  River  island. 
Gentlemen:  The  line  of  tbe  low-water  mark 
of  1792.  from  the  head  to  tbe  foot  of  Green 
River  island,  has  been  located  as  ordered  by 
you,  and  the  commencement,  terminus,  and 
each  intermedlala  an^  marked  by  planting  & 
cedar  post  6  inches  square  and.  7  feet  in 
length  in  the  ground  to  the  depth  of  4i 
feet.  The  line  Is,  except  at  the  commence- 
ment and  ending,  two  chains  (183  feet) 
to  the  left  of  the  meander  line  going  down 
stream,  and  parallel  thereto.  The  angles, 
checked  by  the  needle,  were  taken  twice,  and 
each  distance  carefully  measured  twice  to 
avoid  the  possibility  of  errors.  Tbe  line  la 
laid  down  on  the  map  marked  Exhibit  "C  In 
red  ink,  and  the  diitancea  are  givm  in  feet. 

IM  U.& 
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Tlie  trae  meridiu  wu  obuioed  by  obwrra- 
Uon  of  Polaris  on  two  dlffvent  otebti. 

Tbe  foUowlDg  an  the  notm  of  tfie  locfttton: 

Commencing  at  a  point  on  the  line  between 
•ectlons  fifteen  (16)  and  fourteen  (14),  township 
seven  (7)  south,  range  ten  (10)  west,  and  07.26 
chaioB  south  of  the  northeast  comer  of  section 
fifteen  (16).  The  post  set  at  this  point  is  wit- 
nessed by  a  sycamore  tree  86  Inches,  8.  1*  65' 
E.  48.8  fL;  and  also  by  ahoneytocustSd laches 
B.  07*  eo*  34;  ft,  and  is  at  the  head  of 
Qreen  RlTer  Island,  and  also  assumed  low- 
water  mark  In  1793.  From  this  point  golDg 
down  stream  and  making  an  angle  to  the  left 
from  the  east  line  of  section  fifteen  (16)  of 
60'  26',  and  on  a  course  of  N.  49*  16'  W„  a 
distaoce  of  1098.66  fL  to  a  post  witnessed  hj 
a  Cottonwood  48  inches.  N.  79*  46'  W.  168  ft. 

Angle  to  right  0"  4y  16'.  ooune  N.  48*  8(K 
46'  W.  1171.46  fL  to  a  posL  witnessed  by  a 
ncamore  23  lncbe^  8.  66'  60^  £.  808  fL 

Angle  to  left  6"  60',  course  N.  66'  20' 45'  W. 
1483.85  fL  to  a  post,  witnessed  by  a  red  elm 
48  inches  B.  81*  40'  E.  160.6  fL  And  also  a 
ted  elm  00  inches.  S.  88*  30'  £.  160  ft. 

Angle  to  left  18*  48'  16',  course  N.  69*  64' 
W.  1187.3  f  L  to  a  post  witnessed  by  a  sycamore 
41  laches,  B.  67*  15'  E.  140.7  fL;  and  also  a 
sycamore  48  inches,  8.  88'  20'  E.  166.3  ft. 
535]  *Angle  to  right  0*  43'.  course  N.  68*  23' 
W.  1812.6  ft.  to  a  post,  witnessed  1^  a  ayca- 
moro  IS  inches,  B.  16*  16'  E.  80.6  fL  and  asyca- 
more  11  Inches  8.  18*  00'  E.  79.6  fL 

Thence  on  same  tangent  and  course  680.66 
fL  to  a  post,  witnessed  br  a  eotlonwood  10 
Inches,  6.  8*46' E.  01.4  fL 

Anele  to  right  9*  01'  80'.  course  N.  69*  20' 
80'  W.  1786  fL  to  a  post  witnessed  by  a  syca- 
mora  64  Inches  N.  18^  40'  W.  180  fL 

AnEle  to  left  3*  ST',  course  N.  01*  67'  80'  W. 
984.6 Tl  to  a  post,  iritaflsaad  by  a  cottonwood 
80  Inches  8.  44'  OO'  W.  07  ft.  and  a  cotton- 
wood  87  inches,  8.  84*  40'  W.  70.8  fL 

Ancle  to  right  2*  06',  courae  N.  69*  61' 
80'  W.  2926.6  fL  to  a  post,  witnessed  by  a 
cycamore  48  inches.  N.  74*  50' E.  1466  fL  Also 
a  sycamore  66  inches,  N.  27*  80'  E.  94.8  fL. 
and  a  stone  on  section  line,  between  sections 
eight  (8)  and  nine  (9)  N.  83*  80'  B.  183.6  fL 

Angle  to  right  4*  88'  80*.  course  N.  66*  IS' 
W.  1069.6  fL  to  a  post,  witnessed  by  a  cotton- 
wood  23  Inches,  a  17*  15'  W.  141.7  fL 

Ansle  to  right  8<  06'  80',  course  N.  63*  09' 
80*  W.  053  fL  to  a  post,  witnessed  by  a  syca- 
more 60  inches,  B.  88*  06'  E.  354  fL  and  a 
sycamore  snag  81  Inches,  N.  40*  85'  S. 
1814  fL 

Angle  to  right  r  60'  80*.  coarse  N.  44*  18' 
W.  3004.1  ft  to  a  post,  witnessed  by  an  elm 
00  Inches.  N.  3*  86'X  280.6  fL 

Anglo  to  right  6*  68'.  course  N.  88*  Ifi'  W. 
477.06  ft  to  a  poet,  witnessed  by  a  sycamore 
60  inches,  N.  39*  46'  E.  115  ft. 

Ancle  to  left  0*  40'.  course  N.  88*  SS'  W. 
1960  ft.  to  a  post,  witnessed  by  a  sycamcnv  80 
Inches,  a  44*  66'  £.  181.8  fL,  and  a  cotton- 
wood  40  Inches,  a  43*  60'  W.  166  fL 

Angle  to  rigbt  6'  OT  course  N.  82*  68'  W. 
1257  f L  to  a  post,  witnessed  by  an  elm  68 
inches,  a  48*  36'  B.  578  fL  and  the  stump  of 
the  original  maple  witness  tree  of  1800,  05 
inches,^.  49*  66'  B.  180  fL 

Angle  to  Tigkt  r  4ar,  ooime  N.  80*  OO*  W. 
IM  C.S. 


1186.6  fL  to  a  post,  witaesied  by  a  sycamore- 
snag  28  inches,  N.  80*  16'  E.  1(0.7  ft 

Angle  to  right  V  OS'  80'.  course  N.  S8*  43* 
80'  W.  2786.7  f L  to  a  pont.  witnessed  by  a 
maple  86  inches,  N.  78*  60'  B.  166.8  ft. 

•Angle  to  right  12*  17'  80'.  course  N.  [536- 
end  10*^46'  W.  1203. 18  f  L  to  a  post  opposite  tbe 
lower  end  of  Oreen  River  islsnd.and  at  low  wa- 
ter as  it  was  in  1792,  witnessed  by  a  sycamore- 
62  inches,  N.  06*  86'  £.  808.46  fL  The  above 
courrcs  are  ran  from  the  true  meridian  as  as- 
certained br  otasiwatlon  at  tbe  pt^nt  on  the  map 
marked"W''  on  tbe  line  between  township  six 
(0)  and  KTcn  (7>,  Bespectfully  submitted. 

0.  C.  (3ennng, 

WttVj  9, 1880.  C.  E.  andr8.y.  a 

Exhibit  "G." 
BlaUnmt     CWi  and  ApffUflu 
C.  O.  G^pung,  civil  en- 

flneer,  services  rendered 
y  order  of  the  commis- 
sion  fffTS  7B- 

Ezpenses  of  LleuL  CoL 
AmosStlckney,  D.  B.  A.. 

commissioner  $  04  80 

Berrlces  as  member  of  the 

commission   BOO  00      084  00- 

Expenses  of   Gaston  M. 

Alves.  oomrolssloner ...     80  00 
Serrlcea  as  member  of  the 

commission   500  00      080  00 

Ezpenses  of  Gtutavos  V. 

Menzies,  oommlsdoDer  .     20  00 
Bervlces  u  member  of  the 

commisalon   600  00      620  00 

F.  A.  Guthrie,  typewriter.  16  00 

EellarPrtnUogO>mpany.  41  35 

Total   18.988  0O> 

'  And  tbe  court  being  now  fully  advised  la 
the  premises: 

It  Is  ordoed  that  the  exceptions  to  the  re- 
port of  said  commissioners  ije  overruled  and 
that  the  report  of  said  oommlssioners  be,  and 
the  same  is  hereby,  confirmed. 

And  It  Is  ordered,  adjudged,  and  decreed 
that  tbe  boundary  line  between  said  states  of 
Indiana  and  Kentucky  hi  controversy  herein 
be.  and  It  Is  hereby,  established  and  declared 
to  iM  as  delineated  and  set  forth  In  said  report 
and  the  map  accompanying  the  same  and  m> 
ferred  to  therein,  which  map  is  hereby  directed 
to  be  filed  as  a  part  of  this  decree. 

It  Is  further  ordered,  adjudged,  and  decreed 
that  tbe  said  'boundary  line  as  described  [537 
in  aald  report  and  as  delineated  on  said  map.and 
now  maraed  by  cedar  nosts,  be  permanently 
marked  as  recommended  In  said  report,  with 
all  convenient  ipeed,  and  that  said  conunlsstoit 
be  continued  for  that  purpose,  and  make  report 
thereon  to  this  courL  and  that  this  oame  b» 
retained  until  snch  report  Is  made. 

It  la  farther  orderea,  adjudged,  and  decreed 
that  the  compensation  and  expenses  of  th» 
commissioners  and  tbe  expenses  attendant  on 
the  discharge  of  their  duties,  up  to  this  time, 
be.  and  they  ara  hereby,  allowed  at  the  sum  of 
$3,286.60  In  accordance  with  their  report,  and 
that  said  charges  and  expenses  and  the  costs  of 
this  suit  to  be  taxed  be  equally  dlTlded  be- 
tween the  parties  hereto. 

And  it  la  further  orderad,  adjudged,  and  d»> 
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creed  tbat  Oito  decree  Ii  without  prejudice  to 
further  proceedings  as  dther  of  the  parties 
may  be  advtaed  for  the  detennlnation  of  such 
part  of  the  boundary  Iloe  between  s^d  states 
as  may  not  hare  been  settled  by  this  decree 
under  the  pleadings  in  this  case. 

And  It  is  further  ordered,  adjudged,  and  de- 
creed that  the  clerk  of  this  coort  do  forthwith 
transmit  to  the  chief  magistrates  of  the  states 
of  Kentucky  and  lodiaoa  copies  of  this  de- 
cree duly  authenticated  under  the  seal  of  this 
-court. 

May  le,  169S. 


.  BOBIER  ADOLPH  PLES8T,  P^jT- 

V. 

JOHN  H.  FERQUSOlSr. 
(See  S.  C  Beporter's  6d.  fiST-fiSL) 

■State  ttatutenguiTijiffMparateaeeoMmodation* 
for  white  and  colored  pertont  in  coadtet  on 
raitroada—lSik  and  14tA  Gonttitutional 
Amendmentg—  interttatc  commeru  —  police 
pouer— denying  ampentation. 

t.  Tlie  Amendment  to  the  United  States  Con. 
ttltotion,  almllshInK  slaverr  and  Inroluntair 
servitude.  Is  not  violated  by  a  state  statute  re* 
qulrlDR  separate  accommodations  (<»  white  and 
colored  pOTBODs  on  railroads. 

'C  A  state  statute  proTldtnv  for  lepanUe  railway 
earrlagee  fortbewblteand  colored  noes  by  tsll- 
way  companies  cairyln?  pavengers  In  thetr 
coaches  tn  the  state,  and  tbe  aesignoient  of  pa«- 
•engera  to  the  coaches  aooordlnir  to  their  race 
coDductois  does  not  deprive  a  colored  person  ot 
any  rights  under  tbe  Utb  Amendment  of  the 
Federal  Oonstltatlon. 

S.  No  question  ol  Interference  with  Interstate 
commerce  arises  under  such  statute,  in  a  case 
where  tbe  railway  company  enforcing  It  le  a 
purely  local  line,  with  both  Its  termini  within 
tbe  state. 

4.  A  Jaw  which  requires  tbe  separation  of  the 
white  and  colored  races  in  pul)llc  oonveyanoes  Is 
a  reasonable  ezerdse  of  the  police  power  ot  a 
state. 

5.  Whether  the  Sd  section  of  each  statute,  denying 
to  tbe  passenger  oompensatton  In  damages  for  a 

refusal  to  receive  him  Into  the  coach  Id  which  he 
properly  belongs.  Is  a  valid  exercise  of  tbe  legis- 
lative power,  this  court  does  not  decide. 

[No.  210.] 

Arvvtd  April  18^  iS96.  Decided  May  18,  im. 

p7  ERROR  to  tbe  Supreme  Court  of  tbe 
X  State  of  Louisiana  to  review  a  Judgment  of 
tbat  court,  denying  the  petition  of  Homer 
Adolph  Plessyfor  writs  of  prohibition  and  cer- 
tiorari against  John  H.  Ferguson,  judge  of  the 
criminal  court  for  tbe  parish  of  Orleans  pro- 
hibiting him  from  further  proceedinj?  in  a  trial 
CD  the  mformalion  filed  against  Paid  Plessy  for 


a  criminal  violation  of  tlie  Louisiana  atatute  of 
July  10, 1800.  Affirmed. 
See  same  case  below,  45  La.  Ann.  80. 18  L. 

R.  A.  689. 

Statement  by  Mr.  Justice  Brownt 
This  was  a  petition  for  writs  of  prohibition 
and  certiorari,  originally  filed  in  the  supreme 
court  of  the  state  by  Plessy,  tbe  plaintiff  in 
error,  a^inst  tbe  Hon.  John  H.  Ferguson, 
Judge  of  tbe  criminal  district  court  for  tbe 
parish  of  Orleans,  and  setllog  forth  to .  tub- 
stance  the  following  facts: 

Tbat  petitioner  was  a  citizen  of  the  United 
Btatej  and  a  resident  of  tbe  state  of  Louisiana, 
of  mixed  descent,  In  the  proportion  of  seven 
eigbibs  Caucaslao  and  one  eighth  African 
blood;  that  the  mixture  of  colored  blood  was 
not  discernible  In  bim,  and  tbat  be  was  entitled 
to  every  recognition,  right,  privilege,  and  im- 
munity secured  to  the  citizens  of  tbe  United 
Stales  of  the  white  race  by  its  Constitution  and 
laws;  that  on  June  7. 1808,  he  engaged  and  paid 
for  a  flrst-dass  passage  on  the  East  Louisiana 
Railway  from  Kew  Orieans  to  Covington,  Id  tbe 
same  state,  and  thereupon  entered  a  passenger 
train  and  took  possession  of  a  vacant  seat  in  a 
coach  where  passengers  of  tbe  white  race  were 
accommodated;  that  such  railroad  company 
was  locorporated  by  the  laws  ot  Louisiana  as 
a  common  carrier,  and  was  not  authorized  to. 
dirthiguish  between  citizens  according  to  their 
race.  But.  notwithstanding  this,  petitioner 
was  required  by  the  conductor,  under  penalty 
of  ejection  from  said  train  and  Inaprisoomeot, 
to  vacate  said  coach  and  occupy  another  seat  in 
a  coach  assigned  by  said  company  for  persons 
not  of  the  while  race,  and  for  no  other  reason 
than  tbat  petitioner  was  of  tbtf  colored  race; 
that  upon  petitioner's  refusal  to  comply  with 
such  order,  he  was,  with  the  aid  of  a  police 
officer,  forcibly  ejected  from  said  coach  and 
hurried  off  to  and  imprisoned  in  the  parish  Jail 
of  'New  Orleans,and  there  held  to  an8wer[639 
a  char^  made  by  such  officer  to  tbe  effect  that 
he  was  guilty  of  having  criminally  violated  an 
act  of  tbe  general  assembly  of  the  state,  ap- 
proved July  10,  1890,  in  such  case  made  and 
provided. 

That  petitioner  was  subsequently  brought 
before  tbe  recorder  of  thedtv  for  preliminary 
examination  and  committed  for  trial  to  tbe 
criminal  district  court  for  the  parish  of  Or- 
leans, where  au  Information  was  filed  against 
him  in  the  matter  above  set  forth,  for  a 
violation  of  tbe  atwve  act,  which  act  the  peti- 
tioner affirmed  to  be  null  and  void,  because  In 
confiict  with  tbe  Constitution  of  the  United 
States:  that  petitioner  interposed  a  pica  to 
such  informaiioD,  based  upon  the  unconstitu- 
tionality of  tbe  act  of  the  general  assembly,  to 
which  the  district  attorney,  on  behalf  of  tbe 
state,  filed  a  demurrer;  that,  upon  issue  being 
joined  by  such  demurrer  and  plea,  tbe  court 
sustained  tbe  demurrer,  overruled  tbe  plea, 
and  ordered  petitioner  to  plead  over  to  the 
facts  set  forth  in  the  information,  and  that, 


Nora.— As  to  pdfes  powsr  of  $tatm  fnstanee  tt* 
czercfcc— see  note  to  BarMer  v.  Connolly,  Z8: 90. 

At  to  state  control  overraOroads,  see  note  to  Baltl- 
IDore  *  O.  K.  Ca  V.  Uar  jland.  22: 678. 

At  to  power  ef  Congreu  to  regubUe  eonuneree. 
«fi6 


see  nolag  to  01t>bons  v.  Ogden,  9t  SB.  and  Brown 

V.  Uarylaad,  6:  S78. 

Ai  to iTUtntate  commerce;  reipilationof;  power  ot 
OonureM,  how  far  ercluritw,— see  note  to  Gloueester 
Ferry  Co.  v.  Pennsylvania,  n:U8. 
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I  Jodge  of  tke  said  court  be  eojolDed 
iwrtt  of  prohibition  from  further  proceed- 
\t§  wneh  «ae,  tbe  court  will  proceed  to  floe 
KBifBCc  pelttioner  to  imprisoDmcnt,  and 
I  dtfiim  talia  of  bis  coostitutfonal  rigbta 
him  said  plea,  DOtwitbstaodlog  the 
bmality  of  the  act  uader  which  be 
wae  briay  pvosecuied;  that  no  appeal  lay  from 
aadb  seuteoK.  aod  petitioner  was  without  re- 
■fcl  or  remedy  except  by  writs  of  prohibition 
•nd  ceniorari.  Copies  of  tbe  ioformatlon  and 
other  prooeediDgs  in  the  criminal  district  court 
««n  mnoexed  to  tbe  petition  as  an  exhibit. 

UpoB  the  filioK  of  this  petition,  an  order  was 
issDed  upoo  tbe  respondent  to  show  cause  wby 
ftWTttcf  prohibition  should  not  Issue  and  be 
nude  perpetual,  and  a  further  order  that  the 
rKord  of  tbe  proceedings  bad  in  tbe  crlmioal 
<ause  be  certified  and  transmitted  to  the  sn- 
preote  coart. 

To  this  order  tbe  respondent  made  answer, 
tnnnnUiiDg  a  certified  copy  of  the  proceedings, 
uwrliog  tbe  cODStitutlonality  of  the  law,  and 
averring  that,  instead  of  pleadiag  or  admitting 
l«  belonged  to  the  colored  race,  tbe  said 
Pimr  declined  and  refused,  either  by  pleading 
Ji40\  or  otherwise,  to  *admit  that  be  was  in 
•&yjRBee  or  in  any  pr(»>QrtioQ  a  colored  man. 

The  case  coming  on  for  a  hearing  before  tbe 
tDpreme  court,  that  court  was  of  opinion  that 
<bc  under  which  tbe  prosecution  was  had 
wuconstitutioDal,  and  denied  the  relief  prayed 
for  by  tlie  petitioner.  Ex  parte  FUaty,  46  La. 
ABtt.  W  ^18  L.  R.  A.  639].  Whereupon  pe 
titkoer  maved  for  a  writ  of  error  from  tbia 
court,  vhidb  was  allowed  \iy  the  cbtef  jusUce 
<A  tlie  KupRme  court  of  Louisiana. 

JUbm.  A.  W.  Toargee.  S.  F.  Phillips, 

7.  D.  UcEenney,  and  Jama  0.  Walker  for 
phintHT  in  error. 

Mmrt.  Alexander  Porter  Morse,  M.  J. 
Ctnninsham.  Attorney  Qeneial  of  Louisiana, 
•ml  Lional  Adam*,  for  defendant  In  error. 

>lr.  Justice  Brown  deHvered  the  opinion 
<f  tbe  court: 

Tbis  case  turns  upon  tbe  roostltutionality 
4(  H  set  of  the  general  assembly  of  (be  state 
«ILe«i$iaDa.  passed  in  1890,  providing  for  aepa- 
itM  ailway  carrUiges  for  tbe  while  and  col- 
•Jwefc  Acte  1«>0.  No.  Ill,  p.  158. 

TW  Itf  sectloQ  of  the  statute  enacts  "that 
w  nltw^y  companies  canying  passengers  in 
y"Wwfctii  in  tbis  slate  shall  provide  equal 
lyie  accommodations  for  tbe  white 
s»d  »WMi  races,  by  providing  two  or  more 
f*'*'MW  floaclies  for  each  passenger  train,  or 
y  MnHsg  tke  passenger  coaches  by  a  parti- 
10  secure  seoarate  accommodatioDS: 
That  tbis  section  shall  not  be  con- 
••'wdlo  ipphf  to  street  railroads.   No  person 
<>i  t*>>M<«  Au]  be  permitted  to  occupy  seats 
otlMr  than  the  ones  assigned  to 
«  aseouot  of  tbe  race  they  belong 

^  AeU  Mcdoo  it  was  enacted  "that  the  offl- 
«nA  pt«enger  trains  shall  have  power 
**i>t*m  hereby  required  *to  assign  each 
^"•"fwio  (be  coach  <ir  compartment  used 


belong,  shall  be  liable  to  a  fine  of  (25  or  In 
lieu  thereof  to  imprisonment  for  a  period  of 
not  more  tbab  twenty  days  in  the  parish 
prison,  and  any  officer  of  any  railroad  insisting 
on  assigning  a  passenger  to  a  coacb  or  com- 
partment other  than  the  one  set  aside  for  tbe 
race  to  which  said  passenger  belongs,  shall  be 
liable  to  a  fine  of  $35,  or  in  lieu  thereof  to  im- 
prisonment for  a  period  of  not  more  than 
twenty  days  in  the  parish  prison;  and  should 
any  passenger  refuse  to  occupy  the  coach  or 
compartment  to  which  heor  she  Is  assigned  'by 
tbe  officer  of  such  railway,  said  officer  shall 
have  power  to  refuse  to  carry  such  passenger 
on  his  train,  and  for  such  refusal  neither  ne 
nor  the  railway  company  which  be  represent! 
shall  be  liable  for  damagei  in  any  of  tbe 
courts  of  this  state." 

The  3d  section  provides  penalties  for  the  re- 
fusal or  neglect  of  tbe  officers,  directors,  con- 
ductors, and  employees  of  railway  companies 
to  comply  with  the  act,  with  a  proviao  that 
"nothing  in  tbis  act  shall  be  construed  as  ap- 
plying to  nurses  attending  children  of  the 
other  race."   Tbe  4th  section  is  immaterial. 

Tbe  information  filed  In  tbe  criminal  district 
court  charged  in  substance  that  Plessy,  being 
a  passenger  between  two  stations  within  ttw 
state  of  Louisiana,  was  assigned  by  officers  of 
the  company  to  tbe  coach  used  for  tbe  race  to 
which  be  belonged,  but  he  insisted  upon  going 
into  a  coach  used  by  tbe  race  to  which  he  did 
not  belong.  Neither  in  the  information  nor 
plea  waa  his  particular  race  or  color  averred. 

The  petition  for  the  writ  of  prohibition 
averred  that  petitioner  was  seven  eighths  Cau- 
casian and  one  eighth  African  blood;  that  tbe 
mixture  of  colored  blood  was  not  discernible 
in  him,  and  that  be  was  entitled  to  every  right, 
privilege,  and  immunity  secured  to  citizens  of 
Uie  United  States  of  the  white  race;  and  that, 
upon  such  theory,he  took  possession  of  a  vacant 
seat  in  a  coach  where  paescDgers  of  the  white 
race  were  accommodated,  and  was  ordered  by 
the  conductor  to  'vacate  said  coach  [543 
and  take  a  seat  tn  another  assigned  to  persons 
of  tbe  colored  race,  and  having  refused  to 
complr  with  such  demand  be  was  forcibly 
ejected  with  tbe  aid  of  a  police  officer,  and  im- 
prisoned in  tbe  parish  jail  to  answer  a  charge 
of  having  vlc^led  tbe  above  act 

The  constitutionally  of  tbis  act  Is  attacked 
upon  tbe  ground  that  it  confiicts  both  with  the 
13th  Amendment  of  tbe  Constitution,  abolish- 
ing slavery,  and  the  14tb  Amendment,  which 
prohibits  certain  restrictive  legislatioD  on  the 
part  of  the  states. 

1.  That  it  does  not  conflict  with  tbe  18th 
Amendment,  which  abolished  slavery  and  io- 
voliintary  servitude,  except  as  a  punishnient 
for  crime,  Is  too  clear  for  arguuient.  Slavery 
implies  involuntary  servitude— a  state  of  bond- 
age; the  ownersbipof  mankind  as  a  chattel, or 
at  least  Ibe  control  of  tbe  labor  and  services  of 
one  man  for  the  benefit  of  another,  end  the  ab- 
sence of  a  legal  right  to  tbe  disposal  of  his  own 
person,  property,  and  services.  This  amend- 
ment was  said  in  Buteher'a  Benev.  Auo.  v. 
Oreteent  Cttj/  I.  8.  L.  A  8.  K  Go.  {'•Slaughter- 

.   «  ...  ^»^p«.,..,.M.  Soum  CateM"),  83  U,  8.  16  Wall.  36  [31:  8941, 

>(*  tbe  nee  to  which  such  passenger  belongs;  I  to  have  been  intended  primarily  to  abolish 
^  Mnffr  Entistiog  on  goinc;  into  a  conch  |  slavery,  as  it  bad  been  previously  known  in 
wcoBpirtiBeBt  to  which  by  race  he  does  not  this  country,  and  that  itequally  forbade  Mexi- 
"•0.1      €.  S.,  BiOK  ^1.  17  S67 
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can  peonage  or  the  Chinese  ooolle  trade  when 
tbey  amounted  to  slaTcry  or  inToluatary  servi 
tude,  sod  tbat  ttic  use  of  the  word  "servitude" 
was  inteoded  to  prohibit  tbe  use  of  all  forms 
of  InvoluDtary  slaverj,  of  whatever  class  or 
name.  It  was  intimated,  however,  in  that 
case,  tbat  Ibis  amendment  was  regarded  bj  the 
statesmen  of  tbat  day  as  insufficient  to  protect 
tbe  colored  noe  from  certain  laws  which  had 
been  enacted  In  the  soutbem  stales,  imposing 
upon  the  colored  race  onerous  disabilities  and 
burdens,  and  curtailing  their  rigbts  in  tbe  pur- 
suit of  life,  libertv.  and  property  to  such  an 
extent  tbat  their  freedom  was  of  little  Talue; 
and  tbat  the  14tb  Amendment  was  devised  to 
meet  this  exigency. 

So.  too,  in  X7h^  atatet  t.  8tanl«tf  {*'Oitil 
RighU  CaaaT),  100  U.  S.  8  [27:  ft861,  it  was  said 
that  the  act  of  a  mm  Indindoal,  the  owner  of 
an  Inn,  a  public  conveyance,  or  place  of  amuse- 
ment, refusing  accommodations  to  colored 
people,  cannot  be  justly  regarded  as  imposing 
any  badge  of  slavery  or  servllude  upon  tbe 
543]  applicant,  but  *on1y  as  involving  an 
ordinary  civil  Injury,  properly  cognizable  by 
the  laws  of  tbe  state,  and  presumably  subject 
to  redress  by  those  laws  until  the  contrary  ap- 
pears. "It  would  be  running  tbe  slavery 
argument  Into  tbe  ground,"  said  Mr.  Justice 
Bradley,  "to  make  it  apply  to  every  act  of  dis- 
crimination which  a  person  may  see  flt  to  make 
as  to  the  guests  he  will  eotertiun.  or  as  to  tbe 
people  be  will  take  Into  his  coach  or  cab  or 
car,  or  admit  to  his  concert  or  theater,  or  deal 
with  In  other  matters  of  intercourse  w  busi- 
ness." 

A  statute  which  Implies  merely  a  legal  dis- 
tinction between  the  white  and  colored  racee— 
a  distinction  which  la  founded  in  the  color  of 
the  two  races,  and  which  must  always  exist 
so  long  as  while  men  are  distinguished  from 
the  other  race  by  color — has  no  tendency  to 
destroy  tbe  legal  equality  of  tbe  two  races,  or 
re^tablisb  a  ftate  of  involuntary  servitude. 
Indeed,  we  do  sot  understand  that  tbe  18tb 
Amendment  is  atrennoaaly  relied  upon  by  tiie 
plaintiff  In  error  in  this  connection. 

3.  By  tbe  14th  Amendment,  all  persons  born 
or  naturalized  In  the  United  States,  and  sub- 
ject to  tbe  jurisdiction  thereof,  are  made  citi- 
zens of  the  United  States  and  of  tbe  state 
wherein  tbey  reside;  and  tbe  states  are  forbid- 
den from  making  or  enforcing  any  law  which 
shall  abridge  tbe  privileges  or  immunities  of 
dtizens  of  tlie  United  States,  or  shall  deprive 
any  person  of  life,  liberty,  or  property  with- 
out  due  process  of  law.  or  deny  to  any  person 
within  their  Joriadlctlon  the  equal  protection 
of  the  laws. 

The  proper  construction  of  this  an>endment 
was  first  called  to  tbe  attention  of  this  court  in 
Butcher^  Benn.  Ano.  T.  CreteeBt  Ciiw  L.  S.  L. 
d  A  R.  Co.  i^'Slavifhter-ffouM  rate^\  88  U. 
8.  16  Wall.  86  [21:  894],  which  Involved,  how- 
ever, not  n  question  of  race,  but  one  of  exclu- 
sive privileges.  Tbe  case  did  not  call  for  anv 
expression  of  opinion  as  to  tbe  exact  rights  it 
was  intended  to  secure  to  the  colored  mce.  but 
it  was  said  generally  tbat  Its  main  purpose  was 
to  establish  tbe  citizenship  of  the  negro;  to  give 
defloitions  of  dllzeusbip  of  the  United  States 
sud  of  the  stales,  and  to  protect  from  the  Iins- 
tile  legislation  of  the  states  tbe  privileges  and 
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Immunities  of  citizens  of  tbe  United  States,  a* 
dtstloguished  from  those  of  citizens  of  tbe- 
states. 

*The  object  of  tbe  amendment  wasun-[ff44  « 
(ioubtedly  to  en  force  tbe  absolute  equality  of  Ibe- 
tffo  races  before  tbe  law,  but  io  the  nature  of 
thin^  ii  could  not  have  been  intended  to  abol- 
ish distinctions  based  upon  color,  or  to  raforcr 
social,  as  distinguished  from  political,  equality, 
or  a  commlngliog  of  the  two  races  upon  term» 
unsatisfactory  to  either.  Laws '  permitting, 
and  even  requiring  their  separation  in  places- 
where  they  are  liable  to  be  brought  into  con- 
tact do  not  neceasarilv  imply  tbe  Inferiority  of 
either  race  to  tbe  otner,  and  have  been  gen- 
erally, If  not  universally,  recognized  as  within 
tbe  raimpetency  of  the  state  legislatures  In  the- 
exercise  of  their  police  power.  Tbe  most  com- 
mon instance  of  this  is  connected  with  the  es- 
tablishment of  separate  schools  for  wbiie  and 
colored  children, which  have  been  held  to  be  & 
valid  exercise  of  tbe  legislative  power  even  by 
courts  of  slates  where  the  political  rights  of 
tbe  colored  race  have  been  longest  and  most, 
earnestly  enforced.  -  V 

One  of  tbe  earliest  of  these  cases  Is  that  of 
Roberta  v.  BotPm.  5  Cusb.  198,  In  which  iho 
supreme  judicial  court  of  Massachusetts  held 
tbat  the  general  school  committee  of  Boston 
bad  power  to  make  provision  for  tbe  instruc- 
tion of  colored  children  in  separate  schools  es- 
tablished exclusively  for  them,  and  to  prohibit 
their  attendance  ui>on  the  other  schools.  "Tbe 
great  principle."  said  Chief  Justice  Sbaw,  "ad- 
vanced bv  the  learned  and  eloqueDt  advocate 
of  the  pTalnlifC  [Mr.  Charles  Sumner]  is.  tbat 
by  tbe  Constitution  and  law.s'Of  Massachu- 
setts, all  persona  without  distinction  of  age  or 
sex,  birth  or  color,  orij^n  or  condition,  are 
equal  before  the  law.  .  .  .  But.  when  thl» 
great  principle  comes  to  be  applied  to  tbe  act- 
ual and  various  conditions  of  persons  in  society. 
It  will  not  warrant  tbe  assertion  that  men  and 
women  are  legally  clothed  with  the  samecivtk 
and  political  powers,  and  tbat  children  and 
adults  are  legally  to  have  the  same  ftioction* 
and  be  subject  to  tbe  same  treatment;  but  only 
tbat  tbe  rights  of  alt,  as  they  are  settled  and 
regulated  by  law.  arc  equally  entitled  to  the  pa- 
ternal consideration  ami  protection  of  the  law 
for  their  maintenance  and  security."  It  wa» 
held  that  tbe  powers  of  the  committee  extended 
to  tbe  'establishment  of  separate  schools[fV4& 
for  children  of  different  ases,  sexes,  and  colore, 
and  that  they  might  also  establish  special 
schools  for  poor  and  neglected  children,  who- 
have  become  too  old  to  attend  tbe  prttdary 
school,  and  yet  have  not  acquired  the  rudi- 
ments of  learning,  to  enable  them  to  er.ier  tbe 
ordinary  schools.  Similar  laws  brre  been 
enacted  by  Congress  under  Its  general  power 
of  legislation  over  the  District  of  Colambi» 
(D.  a  Rev.  Stat,  381  398,  810,ftlM  aswelt 
as  by  the  legislatures  of  many  of  tbe  states,  and 
have  been  generally.  If  not  unlfonnly,  sus- 
tained bv  the  courts.  State,  (JarntM,  t.  Mc- 
Cann.  21  Ohio  St.  210;  Leheto  v.  BrummeU,  105 
Mo.  546  [11  L.  R.  A.  828];  Wardr.  Flood.  4» 
Cal.  36  [17  Am.  Rep.  4051;  Bertonn.av  t.  Di- 
Tfrtnrs  of  City  SrhooU,  3  Woods,  177:  Ptople  t. 
Gallagher.  98  N.  T.  4.^  [45  Am.  Rep.  8391; 
Corj,  V.  CarUr,  48  Ind.  837  [17  Am.  Rep.  788]; 
Daunon  T.  i.ee,  83  Cy.  49. 
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Laws  forMddlog  ibe  iDtermarriaee  of  the 
two  rues  mfty  be  *atd  in  a  techofcal  Mose  to 
intPTfrn  uriUi  the  freedom  of  contract,  and  yet 
have  been  aDlventlly  recogniTed  as  nitliiD  tbe 
polic«  power  of  the  state,  litate  t.  Gihton,  36 
iDd.  889  [10  Am.  Bep.  42j. 

Tbe  dutiDClloD  between  laws  Interrerin^ 
wltb  tbe  polllical  equality  of  tbe  oegro  and 
tbose  lequiriDg  tbe  •eparauon  of  tbe  two  racea 
In  scboois,  tbealen,  and  railway  cariiaKes,  bas 
been  fr«quenlly  drawn  by  thfs court.  Tbus,  in 
Sirauder  v.  Wett  Virginia,  100  U.  S.  SOS  [26: 
804  ,  it  wM  beld  that  a  law  of  Weat  Virginia 
limiting  to  wbite  male  persons,  twenty-one 
yoar?  m  age  aud  citizeoa  of  tbe  slate,  the  rigbt 
xn  sit  ujun  jQflee.  waaa  dtscrimioation  which 
implied  a  legal  tnferlortty  In  civil  aodety.wblch 
leaaeqed  tbe  ■ecnrity  of  tbe  riglit  of  the  colored 
race,  and  was  aetep  toward')  rciiuclog  them  to 
a  cooditiAn  of  pervflfly.  ImU  i  t,  tbe  right  of 
acolorci!  Timn  iliHi,  In  tlx  siliriioDOf  jurors  to 
pasBupnii  his  MU\  liljcrtv.  ■^\\^  property,  there 
shall  be  i:n  cxrlii'iion  of  r;ice  and  DO  dia- 
crimlnatioQ  as^ainst  tliein  bt-cituse  of  color, 
has  been  asserted  in  a  number  of  cases.  Ex 

?irte  Virginia  (•'  Virffinia  v.  KheiT),  100  U.  8. 
11^  [3r,:  697]:  Xtal  v,  Mair.irr.  103  U.  8.  870 
2i;:r)fi71;  Baih  v.   Kentuel'i,   l07  U.  8.  110 
27:  3.-1^1:  Gibson  v.  MUnitxlppi .  163  U.  S.  565 
40:  107  )].    So,  w  here  tiie  liws  ()f  a  particular 
ocali^  or  tbe  charter  of  a  pariicular  railway 
corporatloo  has  provided  that  no  person  shall  be 
excluded  from  tbe  cars  on  account  of  color,  we 
5461  *baTe  held  that  this  meant  that  persons 
of  color  should  irave'  in  tbe  same  car  as  white 
ones,  and  that  tbe  eoaciment  was  not  aatlsBed 
bT  tbe  company  providiofr  cars  aMdftnod  ex- 
clusively to  people  of  color,  tboufrh  they  were 
as  KOQd  as  those  which  ihey  assigned  excln- 
■ireiy  to  white  persons.   WaihingUm,  A.  AO. 
R.  Co.  T.  *wrn.  84U,  8. 17  Wall  4<6[31.fl76]. 

Upon  the  other  baud,  where  a  statute  of 
Louisiana  required  tbose  engaged  in  tbe  trans- 
portation of  pasiseDpers  among  tbe  states  to  fcive 
to  all  persons  traveling  witbiu  that  state,  upon 
vessels  employed  in  that  business,  equal  rights 
and  privileges  in  all  parts  of  tbe  vessel,  without 
distinction  on  account  of  race  or  color,  and 
subjected  to  an  action  for  damages,  the  owner 
of  Bucb  a  vessel,  who  excluded  colored  pasiten- 
gera  on  account  of  their  color  from  tbe  cabin 
set  aside  by  bim  for  tbe  use  of  whites,  it  was 
beld  to  be,  so  fur  ns  it  applied  to  interstate  com- 
merce, uDconstiiutional  and  void.  HaU  v.  De 
Cuir,  9S  U.  8.  465  \U:  547).  Tbe  court  In  this 
can.  bowever,  expressly  dlarlaimed  that  U  had 
anything  whatever  to  do  with  (he  statute  as  a 
reeulalion  of  internal  commerce,  or  affecting 
anvlhing  else  than  commerc  among  the  stales. 

In  I  II it 'd  States  v.  St'inlcy  C'CivU  RighU 
Gates")  109  U.  S.  3  [27:  s35].  it  was  held  that 
u  act  or  Congress,  entitling  all  penons  within 
the  jurisdiction  of  tbe  United  Stntes  to  tbe  full 
and  cooal  enjoyment  of  the  iircnmmodations, 
adTaaiafcs.  fadlities,  and  privileges  of  ions, 
public  conveyances  on  lami  nr  w.vier,  theaters, 
and  other  places  of  ptiMic  :i(i  iisiiment,  and 
m^de  applicable  to  ciiizcuii  of  ■  very  rnce  Hud 
color,  regardless  of  any  im  vinis  condition 
of  servitude,  was'  unci)iisliiuiioriul  and  void 
upon  tbe  ground  that  tbe  14tb  Amendment  was 
ptobibitbry  upon  tbaalatpa  only,  and  the  legis- 
lation anttocttid  M  bt  adopted  In-  Congress 


Jot  enforclog  It  was  not  direct  leglsLition  oft 
matters  respecting  which  tbe  slates  were  pro* 
biblted  from  maklDg  or  cnfurclag  certain  laws 
or  doing  certain  acts,  but  was  corrective  legis> 
lation  such  as  might  be  necessary  or  proper 
for  counteracting  and  redreasinp  the  effect  of 
such  laws  or  acts.  In  delivering  the  opinioa 
of  tbe  court  Mr.  Justice  Bradley  observed  that 
tbe  14tb  Amendment  "does  not  invest  Cougreaa 
with  power  to  legislate  upon  subjects  that  are 
within  tbe  ^domain  of  slate  legislation;  [547 
but  to  provide  modes  of  relief  against  state  leg- 
islation or  atale  action,  of  tbe  kind  referred  to. 
It  does  not  authorize  Congress  to  create  a  codo 
of  municipal  law  for  tbe  regulation  of  private 
rights:  but  to  provide  modes  of  redress  against 
the  operation  of  state  laws,  and  the  action  of 
state  officers,  executive  or  judicial,  when  these 
are  auhveraive  of  tbe  fundamental  rights  speci- 
fied ia  tbe  amendment.  Positive  rights  and 
privileges  are  undoubtedly  secured  by  tbe  14th 
Amendment;  but  they  are  secured  by  way  of 
prohibition  against  state  laws  and  state  pro- 
ceedings affecting  tbose  rights  aod  privileges, 
and  power  ^veo  to  Congress  to  legislate 
for  the  purpose  of  carrying  such  prohibition 
into  effect;  and  such  legislation  must  neces- 
sarily be  predicated  upon  such  suppowd  slate 
laws  or  state  proceedings,  and  be  directed  to 
tbe  correction  of  their  operation  and  effect." 

Much  nearer,  and,  indeed,  almost  directly  in 
point,  is  the  case  of  tbe  UuistiUa,  N,  0.  T. 
R.  (h.  T.  MiuiMippi,  m  U.  a.  587  [S3:  T84, 
8  Inten.  Com.  Bep.  801],  wherein  the  railway 
company  was  indicted  for  a  violatioo  of  a 
statute  of  Mississippi,  enacting  that  all  railroads 
carrying  passengers  should  provide  equal,  but 
separate,  accommodations  for  the  wbite  and 
color^  races,  by  providing  two  or  more  pas- 
senger cars  for  each  passenger  train,  or  bj 
dividing  tbe  passenger  can  by  a  partition,  so  as 
to  secure  sefmrate  accommodaliona.  Tbe  case 
was  presented  in  a  different  aspect  from  tbe 
one  under  consideration,  innsmucb  as  it  was 
an  irdictment  against  tbe  railway  company  for 
failing  to  provide  Ihe  separate accommodatiooSr 
but  tbe  question  considered  was  tbe  coostitu- 
tlooality  of  tbe  law.  In  that  case,  the  supreme 
court  of  Mississippi,  M  Miss.  683  [5  L.  B.  A. 
133,  2  Inters.  Com.  Rep.  616],  had  beld  that 
the  statute  applied  solely  to  commerce  within 
tbe  state,  and,  that  being  tbe  construction  of 
tbe  state  statute  by  its  highest  court,  was 
accepted  as  conclusive.  "If  it  be  a  matter," 
said  tbe  court,  p,  691  [785],  "respecting  com- 
merce wholly  within  a  state,  and  not  inter- 
fering with  commerce  between  (be  states,  then, 
obviouslv,  there  Is  no  violation  of  the  commerce 
clause  of  the  Federal  Constitution.  .  .  .  No 
quffit  ion  arises  under  this  section  as  to  the  pow- 
er of  the  state  to  separate  in  different  compart- 
ments inlersiate  "passengers,  or  to  affect,l548 
in  any  manner,  tbe  privileges  and  rigots  of 
siicb  passengers.  All  that  we  can  consider  Is. 
whether  tbn  itnte  has  tbe  power  to  require  that 
railroad  trains  within  her  limits  shall  have 
separate  accommoduiioos  for  the  two  races; 
that  affecting  only  commerce  within  tbe  state 
ia  no  invasion  of  tbe  powen  given  to  Congress 
by  tbe  commerce  clause." 

A  like  course  of  reasoniog  applies  to  tbe  case 
under  consideration,  since  tbe  supreme  court 
of  Louisiana  in  the  ease  of  8UUe,  Abbott,  t. 
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Biek$,  44  La.  Ann.  770,  beld  that  the  statute 
in  question  did  Dot  apply  to  Idtentate  nasseo- 
gen,  hat  was  cooflned  in  its  appllcttloo  to 
passeDgera  traveling  exclusively  wilhin  the 
borders  of  the  state.  The  case  was  decided' 
largely  upon  the  authority  of  LouiniVe,  N.  0. 
4sT.R.Co.  T.  State,  W  Mrsa.  663  [B  L.  a  A. 
183.  3  Totera.  Com.  Ren.  6161.  and  affirmed  hy 
this  court  in  188  U.  B.  587  [88:  784, 2  loters. 
Com.  Rep.  801J.  In  the  present  case  do  ques- 
tioD  of  iaterfereoce  with  interstate  commerce 
can  possibly  arise,  since  the  East  Louisiana 
Railway  appears  to  have  been  purely  a  local 
line,  with  botb  Its  termini  within  the  state  of 
Louisiana.  Similar  statutes  for  the  separation 
of  the  two  races  upon  public  conveyaDces  were 
held  to  be  constitutional  in  Weat  GheUer  dkP.R. 
Co.  V.  MiUa.  56  Pa.  209  [98  Am.  Dec.  744]; 
Day  T.  Otwn.  6  Mich.  620  [72  Am.  Dec.  62j; 
Chicago  N.  W.  R.  Co.  v.  Wxlliamt,  6B  111. 
185  [8  Am.  Rep.  641];  Chempeake,  0.  <6  5.  B. 
€o.  T.  WeUt,  85  Tenn.  618;  MemphU  dk  0.  B. 
<k.  T.  Bcnwn,  86  Teno.  627:  Tkt  Sue,  83  Fed. 
Rep.  848;  Logwood  r.  MempIHt  A  0.  R.  Co. 
Fed.  Rep.  818;  MeOuinn  n.Forbea.  37Fed.Rep. 
•639;  Pe&pU  v.  King,  110  N.  Y.  418  [1  L.  R. 
A.  298];  Houekw.  Sovthem  P.  R  Go.  S6  Fed. 
Rep.  226  [4  iDters.  Com.  Rep.  441];  Beard  v. 
Georgia  B.  Co.  ZLCC.  Rep.  Ill  [3  Inters. 
Com.  Rep.  6081. 1 1,  a  C.  Bep.  428  [1  Inters. 
Com.  Rep.  7191. 

While  we  think  the  enforced  separatfon  of 
ihe  races,  as  applied  to  the  internal  commerce 
of  the  state,  neither  abridges  the  nriTileges  or 
immunities  of  the  colored  man.  deprives  him 
of  his  property  witliout  due  process  of  law, 
nor  denies  him  the  equal  protection  of  the 
laws,  within  the  meaning  of  the  14tb  Amend- 
ment, we  are  not  prepare!  to  s^  that  the  con- 
ductor, in  assigning  passengers  to  the  coaches 
accordine  to  their  race,  does  not  act  at  his 
peril,  or  that  the  provision  of  the  2d  section 
«f  the  act  that  denies  to  the  passenger  compen- 
^40]  sation  *ia  damages  for  a  refusal  to  re- 
-ceive  him  into  the  coach  In  which  be  properly 
belongs,  is  a  valid  exercise  of  the  le^stative 
power.  Indeeed.  we  understand  it  tow  con- 
ceded by  the  state's  attorney  that  such  part  of 
Che  act  that  exempts  from  liability  the  railway 
company  and  its  officers  is  unconstitutional. 
The  power  to  assign  to  a  particular  coach  ob- 
viously implies  ue  power  to  determine  to 
which  race  the  paasengn  belongs,  as  well  as 
the  power  to  determine  who.  under  the  lavs  of 
the  particular  state,  is  to  he  deemed  a  white  and 
who  a  colored  person.  This  question,  thousrh 
Indicated  in  tbe  brief  of  the  plaintiff  In  error, 
does  not  properly  arise  in  the  record  of  this 
case,  since  the  only  issue  made  Is  as  to  the  un- 
constitutionality of  the  act,  sofaras  it  requires 
the  railway  to  provide  separate  accommoda- 
tions, and  the  conductor  to  assign  passengers 
according  to  their  race. 

—  It  is  claimed  by  tbe  plaintiff  in  error  that,  in 
any  mixed  community,  the  reputation  of  be- 
longing to  the  dominant  race,  in  this  instance 
the  white  race,  is  property,  in  the  same  sense 
that  a  right  of  actios,  or  of  inheritance,  is 
property.  Conceding  this  to  be  so.  for  the 
purposes  of  this  case,  we  are  unable  to  see 
bow  this  statute  deprives  him  of,  or  In  any 
way  affects  bis  right  to,  such  property.  If  he 
tie  a  white  man  and  assigned  to  a  colored 
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eoach,  he  may  have  hts  action  for  damages 

against  the  conapany  for  being  deprlTed  of  his 
so-called  property.  Upon  the  other  hand.  If 
he  be  a  colored  man  and  be  so  assigned,  be  has 
been  deprived  of  no  property,  since  he  Is  not 
lawfully  entitled  to  the  reputation  of  telog  a 
white  man. 

In  this  connection  If  It  also  rargeated  1^  the 
learned  counsel  for  the  plaintiff  In  error  that 
the  same  argument  that  will  Jostlfy  the  state 
leg^lature  in  requiring  railways  to  provide 
septate  accommodations  for  tbe  two  races 
will  also  authorize  them  to  require  separate 
cars  to  be  provided  for  people  whose  hair  is  of 
a  certain  color,  or  who  are  aliens,  or  who  be- 
long to  certain  nationalities,  or  to  enact  laws* 
requiring  colored  people  to  walk  upon  one 
sicTe  of  the  street,  and  white  people  upon  tbe 
other,  or  requiring  white  men's  hotises  to  be 
painted  white,  and  colored  men's  black,  or 
their  vehicles  or  business  signs  to  t>e  of  different 
colors,  upon  the  theory  that  one  side  of  the 
'street  Is  as  good  as  the  other,  or  that  a  [650 
house  or  Temde  of  one  color  Is  as  good  as  one 
of  another  color.  The  reply  to  all  this  Is  that 
every  exercise  of  the  police  power  must  be 
reasonable,  and  extend  only  to  such  laws  as 
are  enacted  in  good  faith  for  the  promotion  of 
the  public  good,  and  not  for  tbe  announce  or 
qppresdon  of  a  particular  class.  Thus  in 
Tiek  Wo  t.  Eopkine.  118  U.  S.  356  [30: 220],  it 
was  held  by  this  court  that  a  municipal  ordi- 
nance of  the  city  of  Ban  Francisco  to  regu- 
late the  carrying  on  of  public  laandrles  within 
the  limits  of  the  municipality  violated  the 
provisions  of  the  Constitution  of  the  United 
Stales  if  It  conferred  upon  the  municipal 
authorities  arbitrarv  power,  at  their  own  will, 
and  without  regard  to  discretion,  In  the  legu 
sense  of  the  term,  to  give  or  withhold  consent 
as  to  persons  or  places,  without  reeard  to  the 
competency  of  the  persons  applying,  or  the 
propriety  of  tbe  places  selected  for  tbe  carry- 
ing on  of  the  business.  It  was  held  to  be  a 
covert  attempt  on  the  part  of  the  municipality 
to  make  an  arbitraiy  and  unjust  discrimina- 
tion against  the  Chinese  race.  White  this  was 
the  case  of  amuniclpal  ordinance  a  like  prin- 
ciple has  been  held  to  apply  to  acts  of  a  state 
l^islalure  passed  in  tbe  exercise  of  tbe  police 
power.  Hannibal  dk  St.  J.  R.  Co.  v.  fftisen, 
95  U.  &  465  124:  527]:  Loui$tiUe  A  JV.  B.  Co. 
T.  Mentm^,  161  U.  S.  677  [40:  849],  and 
cases  dted  on  page  700  [8591;  Dag/ieit  t.  Hud- 
ton,  48  Ohio  8l  548  [54  Am.  Rep.  882]; 
Qfpen  V.  Fogter,  12  Pick.  486  [23  Am.  Dec. 
632];  State.  Wood.  v.  Baker,  38  Wis.  71;  Mon- 
roe V,  Collins,  17  Ohio  St.  665;  HuUeman  v. 
Heme,  41  Pa.  386;  Otman  v.  Riley,  15  Cal.  48^. 

Bo  Far,  then,  as  a  conOict  with  tbe  14tfa 
Amendment  is  concerned,  the  case  reduces 
itself  to  the  question  whether  the  statute  of 
Louisiana  is  a  reasonable  regulation,  and  with 
respect  to  this  there  must  neceBsarily  bea  large 
discretion  on  tbe  part  of  the  Ifgislature.  In 
determining  the  question  of  reasonableness  it 
is  at  liberty  to  act  with  reference  to  the  estab- 
lished usages,  customs,  and  traditions  of  the 
people,  and  with  a  view  to.the  promotion  of 
their  comfort,  and  the  preservation  of  the  pub- 
lic peace  and  good  order.  Gauged  by  thia 
standard,  we  cannot  say  that  a  law  which  au' 
thorizes  or  even  requires  the  separation  nf  the 
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Ml]  two  nces  Id  public  cooTeyaaces  *is  uo- 
ntMODkbU  or  more  obnoxious  to  the  l4th 
Amendment  tbao  tbe  acts  of  Congress  requlriog 
•epami*  icboola  for  colored  coildreD  in  ibe 
Dwtrtet  of  Colmnbfa,  the  constitutionality  of 
wblcb  does  not  seem  to  have  been  ques'ioned, 
or  tbe  oorrexpoadiDg  acts  of  state  legislatures. 

We  consider  tbe  underlying  fallacy  of  the 
pli^tifTa  argUDieat  to  consist  in  the  assump- 
tioD  tbat  tbe  eoforced  sepuration  of  the  two 
races  stamps  the  colored*  race  with  a  badge  of 
iDferiority.  If  tbfa  be  so,  ft  Is  not  by  reason 
of  anything  found  in  tbe  act,  but  solely  be- 
cause ibe  colored  race  cboses  to  put  tbat  con- 
struction upon  it.  The  argument  necessarily 
assumes  tbat  if,  as  has  been  more  than  once 
tbe  case,  and  is  not  unlikely  to  be  so  agaio.  tbe 
colored  race  should  become  the  dominant 
power  in  tbe  stale  legislature,  and  shoald  enact 
a  law  in  precisely  similar  terms,  it  would 
thereby  relegate  the  white  race  to  an  inferior 
position,  we  imagine  that  tbe  white  race,  at 
least,  would  not  acquiesce  in  this  assumplioo. 
The  argument  also  assumes  that  social  preju- 
dices may  be  overcome  by  legislation,  and  that 
equal  rignls  cwinot  be  secured  to  the  negro  ex- 
cept by  an  enforced  commfngliDg  of  the  two 
races.  We  cannot  accept  this  proposition.  If 
the  two  races  are  to  meet  on  terms  i>f  social 
equality,  it  must  be  tbe  result  of  natural  affini- 
ties, a  mutual  appreciation  of  each  other's 
merits  and  a  Toliiotary  consent  of  Individuals. 
As  was  said  by  the  court  of  appeals  of  Kew 
York  In  People  v.  QaUagher,  M  N.  T.  438.  448 
[46  Am.  Rep.  383].  "tbls  end  can  neither  be 
accomplished  nor  promoted  by  laws  which 
conflict  with  tbe  general  sentiment  of  the  com- 
munityupoD  whom  they  are  designed  to  oper- 
ate. When  tbe  government,  therefore,  has 
secured  to  each  of  its  citizens  equal  rights  be- 
fore Ibe  law  and  equal  opportunities  for  im- 
provement and  progress,  it  has  accomplished 
tbe  end  for  which  it  Is  organized  and  per- 
formed all  of  tbe  functions  respecting  social  ad- 
vantages with  wbicb  it  is  endowed."  Legisla- 
tion is  powerless  to  eradicate  racial  instincts  or 
to  abolish  distinctions  based  upon  physical 
differences,  and  tbe  attempt  to  do  so  can  only 
result  in  accentuating  the  dlfflcaltles  of  tbe 
present  situation.  If  tbe  civil  and  political 
rights  of  both  races  be  equal,  one  caonot  t>e  in- 
552]  ferior  to  the  other  civilly  'or  politically. 
If  one  race  be  inferior  to  tbeouier  socially,  the 
Constitution  of  the  Ooiled  States  cannot  put 
them  apoQ  tbe  fame  plane. 

It  is  true  that  tbe  question  of  the  proportloo 
of  colored  blood  necessary  to  constitute  a 
colored  person,  as  distinguished  from  a  white 
person.  Is  one  upon  which  there  is  a  differ- 
ence of  opinion  in  tbe  different  states,  some 
holding  that  any  visible  admixture  of  black 
blood  stamps  the  person  as  belonging  to  the 
colored  race  {^tt  v.  Cltaven.  5  Jones,  L.  11): 
others  that  it  depends  upon  tbe  preponderance 
of  Mood  {Oiay  t.  State,  4  Ohio.  at4:  .Vtmroe  v. 
CoUint.  17  Ohio  St.  665);  and  still  others  tbat 
tbe  predominance  of  white  blood  must  onlvlM 
in  the  proportion  of  three  fourths.  Penple  v. 
Xhan,  14  Mich.  406;  Jonet  v.  Com.  80  Vs.  B44. 
But  these  are  questions  to  be  determined  under 
the  laws  of  each  state  and  are  not  properly  put 
in  issue  in  Ibis  case.  Under  tbe  allegation  of 
bis  peiltfoo  it  miy  undoubtedly  become  a  ques- 
USD.  & 


FsBaDnoN.  660-558 

Uon  of  importance  whether,  under  tbe  laws  of 
Louisiana,  the  petitioner  belongs  to  the  white 
or  colored  race. 

The  jutlsmni  ef  the  eavri  h^ow  i»  thereon 
affifmed. 

Mr.  Justice  Brewer  did  not  hear  the  ar- 
gument or  participate  in  the  decision  of  thi* 

case. 

Mr,  Justice  Harl&n  dissenting: 

By  the  Louisiana  statute,  the  validity  of 
which  is  here  Involved,  all  railway  companies 
(other  than  street  railway  companies)  carrying 
passengers  in  tbat  state  are  required  to  have- 
separate  but  equal  accommodations  for  white 
and  colored  persons,  "by  providing  two  or  more 
passenger  coaches  for  each  passenger  train,  or 
by  dividing  the  passenger  coaches  by  turftftm 
so  as  to  secure  separate  accommodations." 
Under  this  statute,  no  colored  person  is  per- 
mitted to  occupy  a  seat  in  a  coacb  assigned 
to  white  persona;  nor  any  white  person  to 
occupy  a  seat  in  the  coacb  assigned  to  colored 
persons.  The  managers  of  the  railroad  are 
not  allowed  lo  exerose  any  discretion  in  the 
premises,  but  are  required  to  assign  each  pas- 
senger to  some  coach  or  compartment  set 
apart  for  tbe  exclusive  use  of  bis  race.  If 
a  passenger  insists  upon  going  into  a  coach  or 
compartment  not  set  apart  for  persons  of  bis 
race,  *he  is  subject  to !»  fined,  or  to  be  [553 
imprisoned  In  the  parish  jail.  Penalties  are  pre- 
scribed for  tbe  refusal  or  neglect  of  tbe  olBcen, 
directors,  conductors,  and  emplc^rees  of  rail- 
road companies  to  oom(dy  with  the  provision* 
of  tbe  act. 

Only  "nurses  attending  children  of  tbe  other 
race"  are  excepted  from  the  operation  of  the 
statute.  No  exception  is  made  of  colored  at- 
tendants traveling  with  adults.  A  while  man 
is  not  permitted  to  have  his  colored  servant 
with  him  In  tbe  same  coach,  even  if  his  con- 
,  dition  of  health  requires  tbe  constant  personal 
assistance  of  such  servant.  If  a  colored  maid 
insists  upon  riding  In  the  same  coacb  with  a 
white  woman  whom  she  has  been  employed  to 
serve,  and  who  may  need  her  personal  atten* 
tion  while  traveling,  she  is  subject  to  be  fined 
or  imprisoned  for  such  an  exhibition  of  zeal  in 
tbe  discharge  of  duty. 

While  there  may  be  in  Louisiana  persons  of 
different  races  who  are  not  citizens  of  tbe 
United  States,  tbe  words  In  the  act,  "white  and 
colored  races"  necessarilv  include  all  citizens 
of  tbe  United  States  of  both  races  residing  Id 
that  stata  So  tbat  we  have  iMfore  us  a  state 
enactment  that  compels,  under  penalties,  tbe 
separation  of  tbe  two  races  in  railroad  passen- 
ger coaches,  and  makes  it  a  crinfe  for  a  citizen 
of  either  race  to  enter  a  coach  tbat  has  been 
aspigoed  to  citizens  of  tbe  other  race. 

Tnua  tbe  state  regulates  the  use  of  a  public 
highway  by  citizens  of  tbe  United  States  solely 
upon  the  Msis  of  race. 

However  apparent  the  lo  justice  of  snch  legis- 
lation may  be,  we  have  only  to  coosider 
wbetber  it  is  consistent  with  tbe  Constltuticn 
of  the  United  States. 

That  a  railroad  isa  public  highway,  and  that 
tbe  corporation  which  owns  or  operates  it  is  in 
the  exercise  of  public  functions.  Is  not,  at  this 
day,  to  be  disputed.  Ur.  Justice  Kelson, 
speaking  for  thla  court  in  iTsts  /ersqr  Steam 
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T.  Merchants  Barik,  47  U.  8.  6  How. 
841,  889  [18: 46S.  488],  nld  that  b  common 
carrier  wasfn  the  ezercbe  "of  a  sort  of  public 
office,  and  baa  public  duties  to  perform,  from 
which  be  sfaouid  not  be  permitted  to  exonerate 
himself  without  the  asseot  of  the  parlies  coo- 
cemed."  Mr.  JuHtlce  Strong,  deliveriDg  the 
judgment  of  *thl8  court  in  Oleott  v.  Fond 
du  Lac  County  Supen.  88  U.  8. 16  Wall 
494  [81:882,888],  said:  "That  railroads,  though 
coDBtructed  by  private  corporatious  and  owned 
them,  are  public  bigbwajs,  has  been  the 
doctrine  of  nearly  all  the  courts  ever  sioce  such 
coDveyauces  for  passage  and  traosportation 
have  bad  aoy  existence.  Very  early  the  ques- 
tion arose  whether  a  state's  tigbl  of  eminent 
domain  could  be  exercised  by  a  private  corpo- 
ration created  for  the  purpose  of  coDStruclfug 
a  railroad.  Clearly  it  could  not,  unless  taking 
land  for  such  a  purpKise  by  such  an  agency  w 
taking  land  for  public  use.  Tbe  right  of  emi- 
nent oomaio  nowhere  Justifies  taklnft  property 
for  a  private  use.  Yet  it  Is  a  doctrine  univers- 
ally accepted  that  the  state  legislature  may  au- 
thorbte  a  private  corporation  to  take  land  for 
the  coDStruction  of  such  a  road,  making  com- 

Sensation  to  the  owner.  What  else  does  this 
octrine  mean  if  not  that  building  a  railroad, 
though  it  be  built  by  a  private  corporation,  i» 
an  act  done  for  a  public  use!"  So,  in  Pina 
Orote  Twp.  v.  TalooU,  86  U.  8. 18  Wall.  666, 
876182:887.238]:  "Though  the  oorponilon 
[a  railroad  company]  was  private.  Its  work  was 
public,  as  much  so  as  if  it  were  to  be  con- 
structed by  the  slate."  So,  in  Worcaterf. 
Western  R.  Corp.  4  MeL  564:  "The  establish- 
ment of  that  great  thoroughfare  is  regarded  as 
a  public  work,  establisbed  by  public  authority. 
Intended  for  tbe  public  use  and  benefit,  the  use 
which  la  secured  to  the  whole  communUy, 
and  constitutes  therefore,  like  a  canal,  turn- 

fike,  or  highway,  a  public  easement,  .  .  . 
t  Is  true  that  the  real  and  personal  property 
necessary  to  the  establishment  and  manage- 
ment of  tbe  railroad  is  vested  in  the  corpora- 
tion; but  It  is  in  trust  for  tbe  public." 

Id  respect  of  dvU  rights,  common  to  all  citi- 
zens, tbe  Constitution  of  the  United  States 
does  not,  I  think,  permit  any  public  authority 
to  know  tbe  race  of  those  entitled  to  be  pro- 
tected in  tbe  enjoyment  of  snob  rights^  Every 
true  man  bas  pride  of  race,  and  under  appro- 
priate circumstances,  when  tbe  rights  of  others, 
his  equals  before  the  law,  are  not  tobeaffected, 
it  is  iilsprivllege  to  express  such  pride  and  to 
take  such  action  based  upon  it  as  to  him  seems 
proper.  But  I  deny  that  any  legislative  body  or 
judicial  tribunal  may  have  regard  to  the  race 
o55]*of  citizens  when  the  civil  rights  of  tho^e 
citizens  are  Involved.  Indeed  such  legislation 
as  that  here  in  question  is  inconsistent,  not  only 
with  that  equality  of  riffhta  which  pertains  to 
citizenship,  national  and  state,  but  wttb  the 
personal  liberty  enjoyed  by  every  one  within 
tbe  Unlled  States. 

Tbe  18th  Amendment  does  not  permit  tbe 
withholdins:  or  the  deprivation  of  any  right 
necessarily  inhering  in  freedom.  It  not  only 
struck  down  tue  institution  of  slavery  as  pre- 
viously ezlsilug  in  tbe  United  States,  but  It 
prevent*  the  imposition  of  any  burdens  or  dis- 
abilities tliat  constitute  badges  of  davery  or 
aervitudc.  It  decreef  universal  dvU  freed(»n 
tflS 


in  this  country.  This  court  has  so  adjudged. 
But  that  ameodment  having  been  found  Inade- 
quate to  the  protection  of  the  rights  of  Xb-M 
who  bad  been  in  slavery,  It  was  followed  by 
the  14th  Amendment,  which  added  greatly  to 
the  dignity  and  glory  of  American  cuizenship, 
and  to  tbe  security  of  personal  liberty,  by  de- 
ctarlog  tbat  "all  persons  born  or  naturiUized  in 
the  United  States,  and  subject  to  the  Jurisdlc* 
tion  thereof,  are  citizens  of  tbe  United  States 
and  of  tbe  state  wheido  they  reside,"  and  that 
"no  state  shall  make  or  enforce  any  law  which 
shall  abridge  tbe  privileges  or  Immunities  of 
citizens  of  tbe  United  States;  nor  shall  any 
state  deprive  aoy  person  of  life,  libertv,  or 
property  without  due  process  of  law,  nor 'deny 
to  aoy  person  wttbin  its  Jurisdiction  the  equal 
protection  of  the  laws."  These  two  amend- 
ments, if  enforced  according  to  their  true  in- 
tent and  meaning,  will  protect  all  the  civil 
rights  that  periain  to  freedom  and  citizenship. 
ITnally,  and  to  tbe  end  that  no  citizen  should 
be  denied,  on  acKUunt  of  his  race,  tbe  privilege 
of  participating  in  the  political  control  of  his 
couottT,  it  was  declared  by  the  16th  Amend- 
ment that  "tbe  right  of  cituens  of  the  Dnited 
Slates  to  vote  shall  not  be  denied  or  abridged 
by  tbe  United  States  or  by  any  state  on  account 
of  race,  color,  or  previous  condition  of  servi- 
tude." 

These  notable  additions  to  the  fundamental 
law  were  welcomed  by  the  friends  of  liberty 
throughout  the  world.  They  removed  the  race 
lioefromonrgovernmentalsystems.  Tbeybad, 
ns  this  court  has  ssld.a  common  purpose,  name-  • 
ly,  to  secure  "to  a.race  recently  emancipated, 
a  race  that  througb  'many  generations  [566 
have  been  held  in  slavery,  all  tbe  civil  rights 
that  tbe  superior  race  enjoy."  They  declared. 
In  legal  effect,  this  court  has  further  said, 
"tbat  tbe  law  in  the  states  shall  be  the  same 
for  tbe  black  as  for  tbe  white:  tbat  all  persons, 
whether  colored  or  white,  shall  stand  equal  be- 
fore tbe  laws  of  the  states,  and.  In  regard  to 
the  colored  race,  for  whose  protectfoo  tbe 
amendment  was  primarily  designed,  that  no 
discrimination  sbaill  be  made  against  tbem  by 
law  because  of  tbdr  color,"  We  also  said: 
"The  words  of  the  ameodment.  It  Is  true,  are 
prohibitory,  but  they  contain  a  necessary  Im- 
plication of  a  positive  immunity,  or  right, 
most  valuable  to  tbe  colored  race — tbe  right  to 
exemption  from  unfriendly  legislation  against 
tbem  distinctively  as  colored— exemption  from 
legal  dlacrlmlnatlons,  implying  Inferiority  In 
dvil  society,  lessening  the  security  of  thdr  en- 
joyment of  the  rights  which  others  enjoy,  and 
oiscrimlQations  which  are  steps  towards  re- 
ducing them  to  tbe  condition  of  a  subject 
race."  It  was  consequently  adjudged  that  a 
state  law  that  excluded  citizens  of  tbe  colored 
race  from  juries  because  of  their  race  and 
however  well  qualified  in  other  respects  to  dis- 
charge the  duties  of  jurymen  was  repugnant 
to  the  14th  Amendment.  Strauder  v.  Weat 
ViTBinia,  100  U.  S.808,  806,  807  [25:664,  665]: 
Sic  parte  Vtrfrinia  ("  Virginia  v.  Mew"),  100  U. 
S.  818  [25:  8671:  Esc  part«  Virginia,  100  U.  8. 
339  [25:  676],  Neal  v.  DetatDore,  108  U.  8.  870, 
886  [26:  567,  570]:  Bvth  v.  Sentucky,  107  U. 
8.  110,  116  }27:  854,  866].  At  tbe  present 
term,  referring  to  tbe  previous  adjudications, 
this  court  declared  that  "tmdeilying  all  of 
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«boie  dcciBioos  i»  the  principle  that  the  Cociti- 
tution  of  the  Doited  Btates,  to  its  present  form. 
forUds,  BO  far  as  civil  and  political  rights  are 
«ODcem^,  discrimination  by  tbe  general  gov- 
ernment  or  tbe  states  aftalnst  any  citizen  be- 
•cause  of  bis  race.  All  ctttzens  are  equal  be- 
fore tbe  law."  GOmn  t.  MiaaiMtippt,  18917. 
B.  566  [40:  107S]. 

Tbe  decisions  referred  to  show  tbe  scope  of 
4be  recent  a'bieDdments  of  tbe  Constitution. 
Tbey  also  show  that  it  is  not  within  the  power 
«f  a  state  to  prohibit  colorad  ctltzeDa,  because 
of  tbeir  race,  from  participating  as  Jurors  in 
the  admloisiration  of  ju8ti(». 

It  was  said  In  argument  that  tbe  statute  of 
fi57]Loui8iaaa  does'oot  discriminate  against 
«itber  race,  but  prescribes  a  rule  applicable  alike 
to  white  and  colored  dtlzens.  But  this  argu- 
ment does  not  meet  tbe  difficulty.  Srerrone 
knows  that  the  stalu|e  in  questton  had  its 
origin  In  (be  purpose,  not  so  much  to  exclude 
white  persons  from  railroad  cars  occupied  by 
blacks,  as  to  exclude  colored  people  from 
coaches  occupied  by  or  assigned  to  white  per- 
«ons.  Railroad  corporations  of  Louisiana  did 
not  make  discrimination  amoog  whites  In  the 
matter  of  accommodation  for  travelan.  The 
tbing  to  accomplish  was,  under  the  guise  of 

fEving  equal  accommodation  for  whites  and 
lacks  to  compel  the  latter  to  keeptotbem- 
eelves  while  traveling  in  railroad  passenger 
coaches.  No  one  would  be  so  wanting  in  can- 
dor as  to  assert  tbe  contrary.  Tbe  fundamen- 
tal objection,  therefore,  to  the  statute,  ts  that  it 
'  interfere*  with  the  personal  freedom  of  dtlzens. 
'7«r«»al  liberty,^  it  has  been  well  satd,  "cou- 
dsls  In  the  poWer  of  locomotloQ,  of  changing 
•ituaiioo,  or  removing  one's  person  to  wbatso- 
«ver  places  one's  own  inclination  may  direct, 
without  imprisonment  or  restraint,  unless  by 
4lue  course  of  law."  1  BL  Com.  *t84.  If  a 
white  man  and  a  black  man  cboote  to  occupy 
Che  same  public  conveyance  on  a  public  high- 
way, it  Is  tbeir  right  to  do  so,  and  no  govern- 
ment, proceedioe  alone  on  i^unds  of  race, 
can  prevent  It  without  infringing  the  personal 
liberty  of  each. 

It  a  one  thiog  for  rsilroad  carriers  to  fur- 
nish, or  to  be  required  by  law  to  furnish,  equal 
accommodatiou  for  all  whom  they  are  under 
a  legal  duty  to  carry.  It  Is  quite  another  thing 
for  government  to  forbid  citizens  of  the  white 
and  black  races  from  traveling  in  the  same 
public  conveyance,  and  to  punlsb  officers  of 
railroad  companies  for  permitting  persons  of 
the  two  races  to  occupy  tbe  same  passenger 
coach.  If  a  state  can  prescribe  as  a  rule  of 
civil  conduct,  that  whites  and  blacks  shall  not 
travel  as  passengers  in  tbe  same  railroad 
coach,  why  may  it  not  so  regulate  the  use  of 
the  streets  of  its  rities  and  towns  as  to  compel 
white  citlzeDt^  to  koep  on  one  side  of  tbe  street 
«nd  black  citizens  to  keep  on  tbe  otberf  Why 
nay  it  not. upon  like  grounds,  punish  whites  and 
blacks  who  ride  together  in  street  cars  or  In 
ABS)  open  vehicles  on  a  public  road  *orstreetT 
Why  may  it  not  require  sheriffs  to  assini  whites 
10  one  side  of  a  court  room  and  blacks  to  the 
other?  And  why  may  it  not  also  prohibit  tbe 
•commingling  of  the  two  races  in  the  galleries 
of  legislative  halls  or  in  public  assemblages 
convened  for  the  political  questions  of  tbe  day  f 
Further,  if  tUa  statute  of  lioulaiana  is  con* 
tM  V.  S. 


sistent  with  the  personal  liberty  of  dtlisna, 
why  may  not  the  state  require  the  separation 
in  railroad  coaches  of  native  and  natunllied 
citiftns  of  the  United  Statea,  or  of  Protastaata 
and  Roman  CatboUcs? 

Tbe  answer  given  at  tbe  argument  to  these 
questions  was  that  regulaUons  of  tbe  kind  they 
suggest  would  be  unreasonable,  and  could  not, 
therefore,  stand  before  the  law.  Is  it  meant 
that  tbe  detenninatloo  of  questions  of  legisla- 
tive  power  depends  upon  tbe  inquiry  whethn 
the  statute  whose  validity  is  questioned  is.  in 
the  judgment  of  tbe  courts,  a  reasonable  one, 
taking  ul  the  circumstances  Into  coosiderationT 
A  statute  mar  be  unreasonable  merely  because 
a  sound  public  policy  forbade  its  enactment. 
But  I  do  not  understand  that  the  courts  have 
anything  to  do  with  the  policy  or  expediency 
of  l^tsTation.  A  atatute  may  be  valid,  ana 
yet  upon  grounds  of  public  policy  may  well 
be  diaracterized  as  unreasonable.  Mr.  Sedg- 
wick correctly  states  tbe  rule  whea  he  says 
that  tbe  legislative  Intention  being  clearly  as- 
certained, "the  courts  have  no  other  duty  to 
perform  than  to  ezecuto  the  legislative  will, 
without  any  regard  to  their  views  as  to  tbe 
wisdom  or  Justice  of  the  particular  enactment.** 
Sedgw.  Htat.  &ConstSL.  824.  There  Is  adan- 
gerous  tenden<7  in  these  latter  days  to  eclarse 
the  functions  of  tbe  courts,  bv  means  of  Judi- 
cial interference  with  tbe  will  of  tbe  people  as 
expressed  by  the  legislature.  Our  Institutions 
have  the  dlstingulsblng  characteristic  that  the 
three  departmeota  of  ^vemment  are  co-ordi- 
nate and  separate;  Inch  must  keep  within 
the  limits  defined  by  tbe  Constitution.  And 
tbe  courts  best  discharge  their  duty  by  execut- 
ing tbe  will  of  tbe  lawmaking  power,  consti- 
tutionally expreMed,  leaving  the  results  of  leg- 
islailoD  to  be  dealt  with  by  tbe  people  through 
their  repreaentaUvea.  Sututea  must  always 
have  a  reasonable  construction.  Bometlmea 
thev  are  to  be  construed  strictly;  sometimes  lit- 
eraJly,  In  order  to  carry  out  the  *legis-  [569 
lative  will.  But  however  construed,  thelntent 
of  the  legislature  Is  to  be  respected,  if  the  par- 
ticular statute  in  question  is  valid,  idthough  tbe 
courts,  looking  at  the  pnbHc  interests,  may 
conceive  the  statute  to  be  both  unreasonable 
acd  impolitic.  If  tbe  power  exists  to  enact  a 
statute,  that  ends  tbemattetso  far  as  tbe  courts 
are  concerned.  The  adjudged  cases  in  which 
statutes  have  been  held  to  be  void,  because  un- 
reasonable, are  those  In  which  tbe  means  em- 
ployed by  tbe  legislature  were  not  at  all  ger- 
mane to  the  end  to  which  the  legislature  was 
competent. 

Tbe  white  race  deems  Itself  to  be  the  domi- 
nant race  In  this  country.  And  so  It  is,  in 
prestige,  In  acbievements,  in  education,  in 
wealth,  and  In  power.  So,  I  doubt  not  that  it 
Vlll  continue  to  be  for  all  time.  If  It  remains 
true,  to  iis  great  heritage  and  holds  fast  to  tbe 
prlndplea  of  constitutional  liberty.  But  in 
view  of  the  Constlintlon,  In  tbe  eye  of  Ihe  law, 
there  is  in  this  cjuntry  no  superior,  dominant, 
ruling  class  i^'  citizens.  There  is  no  casr  - 
bere.  Our  Cjnstltution  Is  color-blind,  "od 
neither  koors  nor  tolerates  classes  amor  •  citi- 
zens. In  (f'^pect  of  civil  rights,  all  r.tizens 
are  equal  before  the  law.  The  humblest  la 
tbe  pee'  of  the  moat  powerful.  The  law  re- 
gards •nan  as  m«n»  and  takea  no  account  of 
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bis  BurrouDdlags  or  of  bfs  color  wliea  bis  ciril 
riffbts  asguaraoteed  b?  tbe  supreme  law  of  tbe 
laod  are  involved.   It  is  tbeiefore  to  be  re- 

f:retted  tbat  this  high  tribuoal,  tbe  final  expos- 
tor  of  tbe  fundamental  lav  of  tbe  land,  bas 
reached  the  cocclueion  that  it  is  compeleDt  for 
a  state  to  regulate  the  eDjojmeiitby  ciiizeDsof 
their  civil  rights  solely  upon  the  basis  of 
race. 

In  my  opioioo,  tbe  judgment  this  day  ren- 
dered will,  in  time,  prove  to  be  quite  as  per- 
nicious as  the  decision  made  by  this  tribooal 
io  tbe  Dred  Seott  Caae.  It  was  adjudged  In 
that  case  that  tbe  deseendaotsof  Africans  who 
were  Imported  into  ibis  country  and  sold  as 
'alaves  were  not  included  nor  intended  to  be  in- 
eluded  under  the  word  "citizens"  in  the  Con- 
stitution, and  could  not  claim  any  of  tbe  rights 
and  privileges  which  that  instrument  pro- 
Tided  for  and  secured  to  citizens  of  tbe  United 
States;  tbat  at  tbe  tlnae  of  the  adoption  of  tbe 
Constitution  they  were  "considered  at  a  subor- 
dinaie  and  Inferior  class  of  beings,  who  bad 
560]  been  subjugated  by  the  dominant  *Tace, 
and,  whether  emancipated  or  not,  yet  remained 
subject  to  their  authority,  and  bad  do  rights  or 
privilegeB  but  such  astboBewtaoheld  the  power 
and  the  govemmeDt  might  choose  to  grant 
them."  60  n.  S.  19  How.  898,  404  [15:  691. 
7001.  Tbe  recent  amendments  of  tbe  Consti- 
tution, it  was  supposed,  bad  eradicated  these 
principles  from  our  Institutions.  But  It  seems 
that  we  have  yet,  in  tome  of  tbe  states,  a  dom- 
inant race,  a  superior  class  of  citizens,  which 
assumes  to  regulate  the  enjoyment  of  civil 
rights,  common  to  all  citizens,  upon  the  basis 
of  race.  The  present  decision,  it  may  well  be 
apprehended,  will  not  stimulate  aggressions, 
more  or  less  brutal  and  iiritatlng,  upon  the  ad- 
mitted rights  of  colored  dtizens,  but  will  en- 
courage toe  belief  that  it  is  possible,  by  means 
of  state  enactments.. to  defeat  the  beneficent 

Eurposes  which  tbe  people  of  tbe  United  States 
ad  in  view  when  they  adopted  the  recent 
amendments  of  the  Constitution,  by  one  of 
which  tbe  blacks  of  this  country  were  made 
citizens  of  the  United  States  and  of  the  states  in 
which  they  respectively  reside  and  whose  privi- 
leges and  immunities,  as  citizens,  tbe  states 
are  forUdden  to  abridge.  Sixty  millions  of 
whites  are  Id  do  danger  from  the  presence  here 
of  eight  millions  of  blacks.  Tbe  destinies  of 
tbe  two  races  in  this  Country  are  Indlssolubly 
linked  together,  and  the  interests  of  both  re- 
quire that  the  common  government  of  all  shall 
not  permit  the  seeds  of  race  hate  to  be  planted 
under  tbe  sanctioD  of  law.  What  can  more 
certainly  arouse  race  bate,  what  more  certainly 
create  and  perpetuate  a  feeling  of  distrust  be- 
tween these  races,  thsD  state  eoactments  which 
in  fact  proceed  od  the  ground  that  colored  cUi: 
zens  are  so  inferior  and  degraded  that  they  can- 
not be  allowed  to  alt  in  public  coaches  occu- 
pied by  white  citizens!  Tbat,  as  all  will  ad- 
mit, is  the  real  meaning  of  such  l^islatlon  as 
was  enacted  in  Loatsiaiia. 

The  sure  guaranty  of  tbe  pet  '>e  and  security 
of  each  race  la  the  clear,  distinct,  unconditional 
recognition  by  our  governments',  national  and 
state,  of  every  right  that  inheres  '  civil  free- 
dom, and  of  tbe  equality  before  tbe  ^aw  of  all 
ctiizens  of  tbe  United  States  without  t.^gard  to 
race.   State  oiactmeDt^  xegolatlng  tbe  "o  joy- 


ment  of  civil  rights,  upon  the  basis  of  race,  an^ 
cuaDlDKly  devised  to  defeat  legitimate  resulla 
of  the  'war.  under  the  pretense  of  rec-  [50  L 
ogniziog  equality  of  rights,  can  have  do  other 
result  tnao  to  reDder  iwrmaDent  peace  impos- 
sible and  to  keep  alive  a  conflict  of  races,  th» 
contiouance  of  which  must  do  harm  to  all  con- 
cerned. This  question  is  not  met  by  tbe  sug- 
gestion tbat  social  equality  cannot  exist  be- 
tween the  white  and  black  races  In  tbiircoun- 
try.  That  argument,  if  it  can  be  properlv  re- 
garded as  one.  is  scarcely  worthy  of  considera- 
tion, for  social  equality  no  more  exists  between 
two  races  when  traveling  in  a  passenger  coach 
or  a  public  highway  than  when  members  of 
the  same  races  sit  by  each  other  in  a  street  car 
or  in  tbe  jury  box,  or  stand  or  sit  with  eacb 
other  in  a  political  assembly,  or  when  tliey  use- 
In  common  tbe  streets  of  a  city  or  town,  or 
when  they  are  in  tbe  same  room  for  the  pur- 
pose of  having  their  names  placed  on  the  reg- 
istry of  voters,  or  when  they  approadi  tbe  lial- 
lot-box  in  order  to  exercise  the  high  pri^ilege- 
of  votine. 

There  is  a  race  so  different  from  our  own 
that  we  do  not  permit  those  belonging  to  it  to 
become  citizens  of  the  United  States.  Persons 
belonging  to  it  are,  with  few  exceptions,  ab- 
solutely excluded  from  our  country.  I  allude 
to  tbe  Chinese  race.  But  by  the  statute  In 
question  a  Chinaman  can  ride  in  the  same 
mfisenger  coach  with  white  citizens  of  the 
United  States,  while  citizens  of  tbe  black  race- 
in  Louisiana,  many  of  whom,  perhaps,  risked^ 
their  lives  for  tbe  preservation  of  the  Union.' 
who  are  entitled  by  law  to  participate  in  the 
political  control  of  the  state  and  nation,  wbO' 
are  not  excluded,  by  law  or  bv  reason  of  tbeir 
race,  from  public  stations  of  any  kind,  and 
who  have  all  the  legal  rights  that  belong  to- 
wliite  citizens,  are  yet  declared  to  be  crimioals, 
liable  to  imprisonment,  if  they  ride  in  a  pub- 
lic coach  occupied  by  citizens  of  tbe  white 
race.  It  Is  scarcely  Just  to  say  that  a  colored 
citizen  should  not  object  to  occupying  a  pub- 
lic coach  assigned  to  bis  own  race.  He  does 
not  object,  nor,  perhaps,  would  he  object  to 
separate  coaches  for  his  race,  if  his  rights  un- 
der the  law  were  recognized.  But  he  doe» 
object,  and  be  ought  never  to  cease  objecliDg^ 
that  dtizeDS  of  the  white  and  black  races  can 
be  uljadged  criminals  because  tber  sit,  or 
claim  the  right  to  sit.  In  the  same  public  coacb 
on  a  public  highway. 
♦Tne  arbitrary  separation  of  citizens,  on 
the  basis  of  race,  while  they  are  on  a  public 
highway,  is  a  badge  of  servitude  wholly  incon- 
sistent with  tbe  civil  freedom  and  the  equality 
twfore  tbe  law  established  by  the  Constitution. 
It  canoot  be  justified  upon  any  legal  grounds. 

If  evils  will  result  from  the  commingling  of  \ 
tbe  two  races  upoo  public  highways  established 
for  the  benefltof  all.  they  will  be  infinitely  less 
than  those  that  will  surely  come  from  state 
legislation  regulating  the  enjoyment  of  civil 
rights  upon  tbe  basis  of  race.  We  boast  of 
the  freedom  enjoyed  bv  our  people  above  all 
other  peoples.  But  it  is  difficult  to  reconcile 
that  boast  with  a  slate  of  tbe  law  which,  prac- 
tically, puts  the  brand  of  servitude  and  degra- 
dation upon  a  large  class  of  our  fellow  citizens, 
our  equals  before  tbe  law.  Tbe  tbln  disguise 
of  "equal"  accommodattooii  for  passengers  in 
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railrond  coaches  will  not  mislead  anyooe,  or 
atone  for  tbe  wrong  tbts  day  dooe. 

The  result  of  tbe  whole  matter  is  that  while 
this  court  baa  frequently  adjudged,  and  at  tbe 

'  preseol  term  has  recognized  the  doctrioe,  tbat 
a  KiKte  caanot,  coosisiently  with  tbe  Coostitu- 
tioD  of  the  United  States,  prevent  white  anJ 
black  diizeos,  having  tbe  required  qualifica- 
tioDS  tor  jury  seirice,  from  sittioji  In  tbe  same 
jury  box,  it  Is  now  solemnly  held  that  a  stale 
may  prohibit  white  and  black  citizens  from 
sitting  io  tbe  Bfune  passenger  coacb  on  a  public 
highway,  or  may  require  that  they  be  seiMirated 
by  a  "fMurtiilon."  waeo  in  the  same  passenger 
ooacb.  May  It  not  now  be  reasonably  expectied 
tbat  aatute  men  of  the  dominant  race,  woo  af- 
fect to  t>e  disturbed  at  the  possibility  tbat  the 
lategritr  of  tbe  white  race  may  be  corrupted, 
or  that  its  supremacy  will  be  Impenled,  by  coo- 
tact  on  public  highways  with  black  people, 
will  endeavor  to  procure  statutes  requiring 
wbite  and  black  jarors  to  be  separated  Id  the 
jury  box  by  a  "partition,"  and  that,  upon  re- 
tiring from  the  court  room  to  consult  as  to 

-  their  verdict,  such  putition.  if  it  be  a  mov- 
able one,  shall  be  taken  to  tbeir  consultation 
room,  and  Kt  up  in  such  way  aa  to  prevent 
black  jurors  from  coming  too  close  lo  their 
brother  jurors  of  the  white  race.  If  tbe  "parti- 
tion' used  in  the  court  room  happens  tabe  sta- 
tionary,  provision  could  be  made  for  acreens 
ft03j  with  openings  through  *wblcb  jurors  of 
tbe  two  races  could  confer  as  to  their  verdict 
without  coming  into  personal  contact  with  each 
other.    I  cannot  see  but  thai,  according  to  tbe 

Erinciples  this  day  announced,  such  state  legis- 
ition,  although  conceived  io  hostility  to,  and 
enacty]  for  the  porpoae  of  burailiattBg,  (ritizeos 
of  tbe  United  States  of  a  particular  raOe,  would 
be  held  lo  be  consistent  with  tbe  Consitution. 

I  do  not  deem  it  necessary  to  review  tbe  de- 
dainns  of  stale  courts  to  which  reference  was 
made  io  argument.  Some,  and  the  moat  im- 
portant, of  them  are  whoUy  inappIicaUe,  be- 
cause rendered  prior  to  the  adoption  of  Uielast 
■mendmenta  of  the  Constitution,  whencolored 
people  halt  very  few  rights  which  the  domin- 
ant race  felt  obliged  to  respect  Others  were 
made  st  a  time  when  public  opinion,  io  many 
localities,  was  dominaled  by  the  institution  of 
slavery;  when  it  would  not  have  been  safe  to 
do  justice  to  tbe  black  man;  and  when,  so  far 
as  the  rights  of  blacks  were  concerned,  race 
prejudice  was,  practically,  the  supreme  law  of 
tiieiand.  Those  decisions  cannot  be  guides  In 
the  era  introduced  by  tbe  recent  ameodments 
of  the  supreme  law,  which  established  univer- 
sal dvll  freedom,  gave  citizenship  to  all  born 
or  naturalized  in  the  United  States  and  residing 
here,  obliterated  the  race  line  f  rom  our  Hystems 
of  governments,  national  and  state,  and  placed 
otir  free  insiitutloos  upon  tbe  broad  and  mre 
fouodatioD  of  the  equality  of  all  men  before 
the  law. 

r  I  am  of  opinion  tbat  tbe  statute  of  Louisiana 
is  inconsistent  with  the  personal  liberty  of 
citizens,  white  and  black,  io  tbat  state,  and 
hostile  to  both  the  spirit  and  lelter  of  the  Con- 
stitution of  tbe  United  States.  If  laws  of  like 
character  should  be  enacted  in  the  several 
stales  of  tbe  Union,  the  effect  would  be  in  the 
highest  degree  mischievous.  Slaveiy  as  an 
institution  tolerated  by  law  «ould,  it  Is  true, 
t«l  D.  8. 


have  disappeared  from  our  country,  but  tber» 
would  remain  a  power  in  the  states,  by  sinister 
legislation,  to  interfere  with  tbe  full  eujoyment 
of  the  blessings  of  freedom;  to  regulate  civil 
rights.  commoD  to  all  citizens,  upon  tbe  Iiasis  of 
race;  and  to  place  in  a  condition  of  legal  inferi- 
ority a  large  body  of  American  citizens,  now 
constitutine  a  part  of  the  political  community, 
called  the  "people  of  tbe  United  States,  [064 
for  whom  and  by  whom,  tbrougb  representa- 
tives, our  government  is  adminisiercd.  Such 
a  system  is  inconsistent  with  the  guarantee 
given  by  the  Constitution  to  each  state  of  a  re- 
publican form  of  government,  and  may  lie 
sulcken  down  by  congressional  action,  or  by 
the  courts  in  tbe  discharge  of  tbeir  solemn  duty 
to  maintain  the  supreme  law  of  the  land,  any* 
thing  in  the  Constilution  or  laws  of  any  state 
to  the  contrary  notwithstanding. 

For  the  reasons  stated,  I  am  constrained  to 
withhold  my  assent  from  the  opinion  and  Judg* 
meat  of  the  majori^. 


xrtnoN  PACIFIC  railway  company 

and  Omaha  &  Repdblicah  Vallet  RaOt 

WAT  COHPAHT,  Apptt-^ 

e. 

CHICAOO,  ROCK  ISLAND.  &  PACIPIO 
RAILWAY  COMPANY. 


UNION  PACIFIC  RAILWAY  COMPANY, 

Appt., 
e. 

CHICAOO,  MILWAUKEE.  &  ST.  FAUI» 
RAILWAY  COMPANY. 

(Bee  8.  a  Beporter^  ed.  M-m.) 

Contract  betwm  railroad  eimpan(e8,-~con» 
atntetion  of  contract — expiration  of  charter 
— running  trains  for  agried  eompen$atian— 
ratifkation—ttocJaiolder^  right  to  manage 
corporate  affaire— goMrnrMtU  direeton-^ 
epKifle  performance, 

L  Aoootrootbva  railroad  companv to letanotber 
oompanr  run  tralna  over  its  traolmln  adtr  uid 
vldatty,  wttb  full,  equal,  and  joint  poasessloa 
and  use  ot  tbe  tracks,  but  subject  to  the  orders 
of  tbe  offloers  of  the  former  companv,  beln^ 
reallr  an  agreement  for  traokaite  rlfrbts  with 
compeosntloD  on  a  oilleage  or  wbeelage  basis,  al- 
though  It  Is  called  a  lease  and  tbe  so-called  luaee 
la  to  haul  Its  trains  with  Its  own  engines,— Is  not 
vlfro  irfres  because  not  expresslr  authorised  bj 
statute. 

I.  Tin  power  of  tfaelTnloD  Fadflc  Ball  way  Oom- 
panv  to  imot  to  tbe  Chicago,  Book  IsIoDd,  A 
Paolflo  Bailwav  Companr  tbe  right  to  run 
trains  with  engines  over  the  bridge  between 
Council  BlutTe  and  Omaha  extends  to  the  use  of 


NoTR.— ^  to  what  oets  and  eonvract*  of  acorw 
poroUon  art  tdtra  rtrfr*:  eontntett  (n  vUAatitm  of 
itfituu  or  putilie  poUcy:  executed  eontraete;  in- 
ttaneea:  atoppd  or  ratiiica.tion  ttf  traneneOone  ultra 
v<FU.-see  note  to  Central  Ttaospw  Co.  v.  PuU> 
man's  Falaoe  Car  Co.  8S:  06. 

Aa  to  lohen  speeMe  performance  decreed  and  when 
rtftised,  see  notes  to  Bepbum  v.  Dunlop,  4:  SV,  Cok 
son  V.  Thompson,  4;  StS,  and  Brasbler  v.  Qrat^ 
6:011 
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tbe  approaches  and  terminal  faolllUM  In  those 
cities,  irltta  a  trade  about  4  mOea  long  to  South 
Omaha,  where  the  tracks  of  the  companies  ooo- 
neot. 

4t  A  eoDtraet  between  rsllroada,  esteaOlov  be- 
vond  the  time  when  tbe  charter  of  one  oompaor 
vtli  expire  bT  Its  terms.  IsDOt  for  that  icasoa'ia- 
vaild,  when  It  la  drawn  carefully  Id  view  of  that 
fact,  Undlnir  tbe  pardei  to  take  auoh  atoiM  aa 
maybe  oeoeMUT  to  eontloiM  It  In  fOrocb 

^  A  TCstrlotlOD  on  the  power  of  tbe  UnlonPaollbf 

.  Bailwar  Oompenj-'  to  operate  aor  Un*  of  road 
othertbao  ttaatwlilcb  Ooogresa  bod  apeeiaoallr 
■utboriied  It  to  oomtnuA  does  not  prevent  It 
from  nmklnff  a  ToUd  oontraot  to  run  traUu  for  an 
agreed  oompenBatdon  by  mileage  for  4fi  mltea  over 
another  ratirosd. 

4.  BatUlcatlon  of  a  oontmct  of  a  oorpoiatloo  by  a 
bofttd  at  dlieotmi  appeon  wltboat  any  olBnaa- 
tlve  action  tm  tbedr  port,  wben  tbe  exeoutton  of 
the  coDtraet  ia  entered  upon  wltb  full  knowledge 
of  the  director*. 

4  The  ultimate  detomlnatloo  of  tbe  manage- 
ment of  oorptttate  a&ln  resta  wltb  tbe  itock- 
taolden  friwa  by  the  obaner  tbe  powers  of  the 
corporation  axe  vested  In  t&em  or  wben  It  la  si- 
lenton  that  question  and  does  not  oommlt  tfaeac* 
dualve  control  to  the  director*. 

1.  A  prurlslon  for  govemmcQt  dlxectora  of  tbe 
Faclllo  Railroad  Company  does  not  take  tbat  eor- 
poratlon  out  of  the  genera)  -rule  giving  atook- 
holders  final  control  of  corporate  tiffalrs  In  the 
absence  of  a  charter  llmltafloo. 

4.  Bpeoifio  perf  ormaooe  may  be  decreed  of  a  eon- 
tract  by  one  railroad  company  to  give  to  another 
tbe  right  to  nm  trains  orerflwroad  of  the  for- 
mer iab]eot  to  the  (Uden  of  Its  ofloen. 

[KoB.  157.  168.] 

Graved  April  »1,  tt,  1896.   Decide  Map  t5, 

189e. 

APPEALS  from  decrees  of  the  Uotted  Statea 
Ciicuit  Court  of  Appeals  for  tbe  Eigbtfa 
Circuit  affirming  the  decrees  of  the  United 
fiiatea  Circuit  Court  for  tbe  District  of  Ne- 
braska in  favor  of  complainant,  the  Chicago, 
Rock  Island.  *  Pactflc  Railway  Company 
against  the  Union  Pacific  Roilwaj  Company 
■€t  ai.,  defendants,  and  In  favor  of  the  com- 
plainant, the  Chicago,  Htlwaukee.  &  St.  Paul 
Knilwaj  Company  against  the  Union  Pacific 
Railway  Company,  defendant,  for  the  ape- 
•cific  performance  of  certain  contiacta.  Jf- 
Jlrmed. 

Statement  by  Vr.  Chief  Justice  Fallen 
These  were  petitions  In  equity  filed  by  the 
Chicago,  Rock  Island,  &  Pacific  Railway 
Oompany  against  Ifae  Union  PhcISc  Railway 
Company  and  the  Omaha  &  Republican 
Valley  Railway  Company;  and  by  toe  Chi- 
cago, Milwaukee,  &  St.  Paul  Raflway  Com- 
pany against  the  Union  Pacific  Railway  Com- 
pany in  the  district  court  of  Doujtlas  county, 
Nebraska.  January  2.  1891,  to  compel  the 
specific  performance  of  two  contracta  dated 
Mav  1,  1890.  and  April  80,  1890,  respectivelv, 
-ftoo  removed  on  petition  of  tbe  Union  Padflc 
Railway  Company  to  tbe  United  Stales  circuit 
«ourt  for  the  aistrict  of  Nebraska,  where  they 
were  heard  by  Mr.  Justice  Brewer,  and  decrees 
Teoaered  in  favor  of  complainants.  47  Fed.  Hep. 
15.  From  these  decrees  defendants  appealed 
to  the  United  States  circuit  court  of  appeals 
for  the  dghtb  drcolt,  by  which  they  were 
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affirmed.    10  U.  8.  A  pp.  98.   Thereupon  thesg 
appeals  were  prosecuted. 

To  the  contract  of  May  1,  1690,  the  Union 
Paclfle  Railway  Company,  the  Omaha  &  Re> 

fiublican  Valley  Railway  Company  and  the  Sa-  * 
Ina  &  Southwestern  Railway  Company 
"were  parties  on  one  side  and  tbe  Cbl-  [507 
caso.  Rock  Island.  &  Pacific  Railway  Company 
%aa  Ibe  Chicago,  Kansas,  &  Nebranka  Railway 
Company  on  the  othpr;and  the  contract  of  April 
80  was  between  tbe  Union  Pacific  Railway 
Company  and  tbe  Chicago,  Hilwaukee.  ft  Si 
Paul  Railway  Company. 

The  Union  Pacific  Railway  Company  con- 
trolled and  operated  more  than  5,000  mfles  of 
railroad,  and,  among  others,  a  main  line  ex- 
tending from  Council  Bluffs,  Iowa,  by  waj'  of 
Omaha  ft  Valley  Siatlon,  Nebraska,  to  Ogden 
in  Utah  territory,  a  distance  of  about  11,000 
mllei;  a  main  line  from  Kansas  City.  Hissouti. 
by  way  of  Topeka  and  Salina.  Kansas,  to 
DBttver,  Ooloraao;  the  Republican  Valley  rail- 
road extending  from  Valley  Station,  Nebraska, 
by  way  of  Lincoln  and  Bralrice,  In  that  state, 
to  Manhattan,  Kansas;  the  Salina  railroad  ex- 
tending from  Salina  to  McPberson,  In  Kansas; 
and  a  tallroad  extending  from  Hutdilosoo,  in 
Kansas,  to  the  emitbero  border  of  tbat  state; 
and  other  auxiliary  roads. 

Tbe.  Rock  Island  Company  owned  and 
operated  a  line  of  railway  extending  from 
Chicago  by  way  of  Davenport  to  Council 
Bluffs.  Iowa,  and  from  Davenport  to  Sl 
Joseph,  Missouri.  As  the  owner  of  the  latter 
line  and  lessee  of  tbe  Chicago,  Kansas,  A 
Netvaska  Railway  Company  and  other  cor- 

E orations.  It  controlled  and  operated  a  through 
oe  of  railway  from  Cbicago  by  way  of  Daven- 
port. St.  Joseph,  and  Beatrice,  Nebraska,  to 
Colorado  Springs  and  Deuver,  Colorado;  and 
a  line  from  St  Joseph,  Missouri,  by  way  of  • 
HoTion,  Topeka,  and  Hutchinson  to  Liberal, 
Kansas,  and  oOier  Unea,  amonntlnc  In  tbe  ag< 
gregate  to  more  than  8,000  miles  of  railway. 

Toe  Union  Pacific  railroad  owned  nearly  all 
of  the  stock  and  bonds,  elected  the  directors, 
and  built,  controlled,  and  operated  tbe  rail- 
roads  of  the  Republican  Valley  and  Salina  Com- 
panies, and  tbe  Rock  Island  Con^ny  owned 
and  operated  the  roads  of  tbe  Kansas  Com* 
pany  under  a  lease  for  nine  hundred  and  ninety- 
nine  veara,  so  tbat  tbe  Pacific  Company  and 
the  Rock  Island  Company  were  practically  tbe 
real  parties  in  Interest  to  the  contract  of  May  1. 

•The  St.  Paul  Company  was  operatlngl568 
more  than  6,000  miles  of  railroad,  and  one  of  iu 
lines  extnided  from  Chicago  to  Couocll  Blolb, 
Iowa. 

The  sketch  on  tbe  opposite  page  roughly  In- 
dicates tbe  domain  of  the  contracts. 

*Early  in  1890  the  Rock  Island  Compa  [509 
ny  determined  tocoonect  its  lines  from  Cbicago 
to  Council  Bluffs  with  Its  southerly  line  to  Colo- 
rado SprinjES  by  constructing  a  nridee  across 
the  Missouri  river  at  Couocll  Bluffs  and  a 
railroad  from  that  termlnos.  way  of  Omaha 
snd  South  Omaha  and  Lincoln  to  Beatrice, 
Nebraska,  thereby  shortening  Its  line  from 
Chicago  to  Denver  and  Cnlorado  Springs;  and 
tbe  St.  Paul  Company  joined  in  tbe  under- 
taking in  order  to  extend  lis  line  from  Council 
Bluffs  on  to  Omaha  and  South  Omaha.  AcU 
Ing  in  c»ncert  tlie  two  companies  caused  a  cop* 
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fwndon  to  be  created  noder  fbe  lawi  of  the 
state  of  Iowa  by  the  name  and  style  of  the 
Nebtatka  Ceotral  Railway  Company,  with 
power  to  baild  a  bridge  acrou  the  river  at 
<)maha  aod  one  or  more  lines  from  that  city 
we«.  Coogreai  granted  to  this  corporation 
the  necessary  franchise  for  the  bridge.  28 
Stat,  at  Lb  48.  PreltmlnBry  surveys  and 
■estimates  were  made  which  showed  that  the 
■entire  cost  of  the  bridge  and  tracks  to  South 
Omaha  would  be  abont  two  and  one  half  mil- 
lion dollars.  In  February,  1890.  the  presi- 
denu  of  tha  Bt.  Paul  and  Hock  Island  com- 
fMoles  TUted  Hew  York  (or  the  purpoM  of 
«rrangiQc  for  the  constmctlon  of  the  proposed 
work,  when  the  Pacific  Company  requested 
(hem  to  suspend  operations,  and  proposed  to 
make  a  trackage  arrangement  with  them  by 
which  tbey  comd  use  the  bridge  and  tracks  of 
the  I^cifle  Company  between  Council  Bluffs 
and  South  Omaha  for  their  terminal  facilities 
in  Omaha  and  South  Oniaba,  and  ttie  continu- 
ous line  dedred  by  the  Rock  Island  Company 
«ouId  be  f»mpleted.  By  direction  of  the  presi- 
dent and  at  least  two  directors  of  tbe  Pacific 
Company,  its  cblef  of  oonstTuctton  and  two  of 
Its  directors  obtained  a  meeting  with  the  presi* 
■denu  of  the  St.  Paul  and  Rock  Island  com  panics 
«nd  aimed  with  them  upon  the  terms  of  the 
contracts  in  <itieetloD.  from  tbe  memoranda 
then  made  by  the  chief  of  constractton  of  the 
Pacific  Company  the  contracts  were  subse- 
quently drawn.  Tbey  were  examined  and  ap- 
proved by  tbegeneral  solicitor  of  the  company 
at  Omaha.  The  executive  oommlttee  of  the 
board  of  directors  of  the  Paclfla  Company  at  a 
meeting  on  AprU  jS2, 1890,  at  which  six  of  the 

m  U.S. 


seven  members  of  Qiat  company  *were  f0TO 
present  (five  In  person  and  one  by  proxy)  con- 
sidered and  imanlmously  voted  to  approve  of 
the  confrficts  and  authorized  the  president  to 
execute  them.  The  custom  of  tbe  secretary  had 
been  not  tospedfyln  the  notice  of  tbe  meetinn 
of  the  executive  ctmimlttee  the  subjects  to  bs 
considered,  and  tbe  notice  of  this  meeting  did 
not  state  that  tbe  subject-matter  of  these  con- 
tracts would  be  considered.  Tbe  member  of 
the  executive  committee  who  was  absent  and 
not  represented  was  a  ffovemment  director. 

At  the  annual  meeung  of  the  stockholders 
of  the  company  held  April  80.  1890,  at  which 
more  than  two  thirds  of  the  rtock  was  repre- 
sented, these  contracts  and  the  action  of  tbe 
executive  committee  thereon  were  considered 
and  resolutions  passed  by  an  unanimous  vote 
of  that  stock,  approvinfr  and  ratifying  tbe  con- 
tracta  and  tbe  action  of  tbe  committee  author- 
izing their  execution.  The  call  of  tbe  annual 
meeting  did  not  state  that  tbe  subject-matier  of 
these  contracts  would  be  couddered.  but  that 
certain  other  subjects  would  be,  and  tliat  the 
meeting  was  for  tbe  selection  of  direciurs  for 
tbe  coming  year  and  the  transaction  of  any 
other  business  which  might  1e;;ally  come  be- 
fore the  meeting.  The  record  of  the  meeting 
of  the  executive  oommlttee  AprU  88,  1890, 
reads  thtu: 

The  President  submitted  Vice-President  Hoi- 
comb's  letter  No.  1,180,  dated  April  18, 
1800,  enclosing  an  agreement  between  thia 
company  and  tbe  Chicago.  Milwaukee.  &  St. 
Paul  Biidlway  Companv,  and  an  agreement 
bMween  this  company,  the  Omaha  ft  Repobll- 
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cao  Valley  Railway  CompaDy,  tbe  Salina  & 
Boutbwestera  KaUway  Compaoy,  tbe  Chicago. 
Rock  lalaod,  &  Pacific  Railway  Company,  and 
tbe  C!hicago,  Kansaa,  &  Nebraska  Railway 
Company,  dated  May  1. 1890. 

'WbereupOD,  after  consideration,  ft  was,  03 
inolioa  of  Mr.  Spauldio^,  voted  unanimously 
that  tbe  agreement  submitted  to  the  committee 
between  tbU  company  and  tbe  Cblcago,  Mil- 
waukee,&  St.  Paul  Rail  way  Company  .granting 
trackage  rigbia  to  the  latter  company  over  this 
company's  lines  between  Council  Bluffs,  Oma- 

7 1]  ha,  and  South  Omaha,  for  a  period  *of 
998 years  from  May  1,1890,  atamontblyrental 
of  $8,750.  is  approved,  subject  to  tbe  ratification 
of  the  stockholders,  and  the  president  is  hereby 
authorized  to  execute  tbe  same  on  behalf  of 
tbte  company; 

Voted,  unanimously,  that  the  agreement 
aubmitted  to  tbe  committee  dated  May  1. 1800. 
between  this  company,  tbe  Omaba  &  Republi- 
can  Valley  Railway'Compaoy,  tbe  Balina  & 
Southwestern  Railway  Company,  the  Chicago 
Rock  Island,  &  Pacific  Railway  Company,  and 
the  Chlcago,Ean8as,&  Nebraska  Railway  Com- 
pany,  providing  for  the  use  of  this  company's 
lines  from  Council  Bluffs  to  Omaha,  locluding 
tbe  bridge  over  the  Missouri  river  and  tbe  lines 
of  this  company's  Omaba  &  Republican  Val- 
ley  branch  from  Lincoln  to  Beatrice,  Nebraska, 
and  for  the  use  by  this  company  of  the  Chi- 
cago, Ksosas,  A  Nebraska  Railway  Company's 
lines  between  McPberaon,  Kansas,  and  boutb 
Hutchinson,  Kansas,  for  a  period  of  999  years 
from  Hay  1,  1890,  and  fbr  the  use  of  tbe  Hoe 
between  the  cities  of  South  Omaba  and  Lin- 
coln, Nebraska,  for  a  period  of  999  years  from 
October  1,  1890,  at  the  rentals  severally  pro- 
vided for  therein,  is  approved,  subject  to  tbe 
ratification  of  tbe  stockholders,  and  tbe  presi- 
dent is  hereby  anthorized  to  execute  the  same 
oo  behalf  of  the  company. 

Tbe  following  are  tbe  resolntiou  KverattT 
adopted  by  a  separate  vote,  of  the  entire  stock 
repreaented.  la  favor  of  each: 

Reaolved,  That  the  agreement  between  tbe 
company  end  the  Chicago,  Milwaukee,  &  St. 
Paul  Railwav  Company,  dated  Hay  1,  1890, 
granting  tracltage  rights  to  the  latter  company 
over  thu  company^  Hoes,  between  Council 
Bluffs,  Iowa,  and  Omaba  and  South  Omaba, 
Nebraska,  a  copy  of  which  is  herewith  sub- 
mitted, be  and  fa  berel^  approved,  and  the 
action  of  the  executive  committee  in  authoriz- 
ing its  execution  ts'taerel^  ratified,  ai^roved, 
ana  confirmed. 

Be$otted,  Thattbeagreemeotbetweentbe Un- 
ion I^flc  Railway  Compaoy,  the  Omaha  ARe- 
publtcanVallevRatlway  Company,  the  SaHnaA 
Southwestern  Railway  CominnT.  tbe  Chicago, 
572]  Hock  Island,  ft  Pacific  Railway  *Oom- 
pany,  and  tbe  Chicago,  Kansas,  &  Nebras- 
ka Railway  Company ,dated  May  1, 1890.acopy 
of  which  it  herewith  aubmitted^  grasUog  to  tbe 
latter  companies  trackage  ri^ta  over  this  com- 
pany's lines  from  Council  Bluffs  to  Omaha, 
including  the  Omaha  bridn,  and  the  Hoes  of 
this  company's  Omaba  &  Kepublicao  Valley 
branch  from  Lincoln  to  Beatrice,  Nebraska, 
and  providing  further  for  the  use  by  this  com- 
pany of  tbe  Chicago,  Kansas.  &  Nebraska  Rail- 
way Comitaoy's  line  between  McPberaon  and 
South  Hutchmaon,  Kaoiu,  and  the  line  from 


South  Omaha  to  Lincoln,  Nebraska,  on  tb«- 
terms  therein  provided  for,  be  and  is  hereby 
approved,  and  tbe  action  of  tbe  executive 
committee  in  authorizing  tbeexecatloti  thereof 
Is  hereby  ratified,  approved,  and  confirmed. 

At  Ibis  time  the  whole  number  of  share* 
was  608,685.  and  437,376  shares  were  voted. 

It  is  not  disputed  that  tbe  board  of  directors 
and  the  body  of  the  stockholders  of  the  other 
corporatirna,  parties  to  the  contracts,  took 
proper  action  to  authorize  and  ratify  the  exe* 
cntion  thereof  by  their  respective  corporatloaa, 
and  that  tbe  formal  execution  of  the  contract* 
by  the  parties  to  ihem  was  suflScicnt. 

The  preamble  to  tbe  Rock  Island  contract 
described  tbe  several  railways  owned  by  iho 
parties,  and  recited  tb^  th6  Rock  Island  Com- 
pany had  become  a  domestic  corporadoo  of 
tbe  state  of  Nebraska,  and  proposed  to  extend 
its  railway  from  its  terminus  at  Council  Bluffs- 
to  a  connection  with  its  leased  line,  the  Chi- 
cago, Elaosas,  &  Nebraska  Railway,  at  the  city 
of  Beatrice;  that  the  parties  to  the  contract 
believed  that  tbe  Interests  of  all  would  be  pro- 
moted by  using  for  a  part  of  said  extension  the- 
main  tracks  of  the  Union  Pacific  Railway 
Compaoy  In  tbe  cities  of  Council  Bluffs  and 
Omaba,  the  bridge  over  tbe  Hissouri  river,  nod 
that  portion  of  the  Omaha  &  Republican  Val- 
ley Company,  owned  by  tbe  Lnion  Pacific 
Company,  between  Lincoln  and  the  poiot  ot 
junction  at  tbe  city  of  Beatrice;  by  a  lease- 
from  tbe  Rock  Island  Company  to  the  Union 
Pacific  Compaoy  of  a  portion  of  the  railroad 
controlled  by  it.  between  HcPherson  and 
'Hutchinson,  Kansas,  ftdistance  of  aboutrs??- 
80  miles;  and  a  lease  of  tbe  right  of  ibe  Uoioa 
Pacific  Company  to  operate  its  trains  over  the- 
road  which  the  Rock  Island  Company  waa 
about  to  build  between  tbe  cities  of  South. 
Omaha  and  Lincoln. 
The  contract  provided :  "The  Pacific  Com- 

{lany  hereby  lets  the  Rock  Island  Company- 
nto  the  full,  equal,  and  joint  possession  and 
use  of  its  main  and  passing  tracks,  now  located 
and  established,  or  which  may  be  hereafter 
located  and  established,  between  the  terminua 
of  such  tracks  In  the  city  of  Council  Bluffi*.  \n 
the  state  of  Iowa,  and  a  line  drawn  at  a  ri^bt 
angle  across  said  tracks  witbin  1}  miles  south- 
erly from  tbe  pre-«eot  passenger  station  of 
South  Omaba,  in  the  stale  of  Nebraska,  in- 
cluding tbe  bridge  on  which  siiil  tracks  extend 
across  the  Missouri  river,  between  said  citie» 
of  Council  Bluffs  and  Omaha;  connectiooa  witb 
ITnion  depcM  tracks  In.  Omaba,  the  side  or  spur 
track  leading  from  Its  main  tracks  to  tbe  lower 
grade  of  the  Pacific  Company's  sidings  and 
apur  tracks  in  Omaha,  aod  such  exteosiona 
thereof  aa  may  be  hereafter  made;  side  tracka 
in  Omaha  on  which  to  receive  from  and  de- 
liver to  tbe  Rock  Island  Company  freight  that 
may  be  bandied  through  the  warebooses  or 
switched  the  Pacific  Company;  tbe  connec- 
tions with  the  Union  Stock  Yards  tracks  ia 
South  Omsha,  and  convenieniiy  located 
grounds  In  South  Omaba,  on  which  tbe  Rock 
Island  Company  may  construct,  maintain,  and 
exclusively  use  a  track  or  tracka,  aggregatioe 
^,000  feet  In  lenetb,  for  tbe  storage  of  cars  and 
other  purposes,  for  the  term  of  999  years,  com- 
mencing on  the  lat  day  of  Hi^.  in  tbe  current 
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Tear;  for  vbich  poEscasion  and  use  the  Rock 
Islaad  Company  covenants,  promises,  and 
ai^rees  to  pay  to  tbe  order  or  the  said  Pacific 
<^mpuy,  monthly,  during  tbe  coDtiouaQce  of 
■mid  term,  ttae  sum  of  93,7S0  and  a  certatn 
portion  of  tbe  eipense  incurred  in  maintainiDg 
and  operating  tbe  property  between  Councu 
Bluffs  and  South  umaba;  and  of  tbe  assess- 
ments and  taxes  levied  thereon  lo  proportion 
as  its  wbeelage  should  be  to  tbe  entire  wbeelage 
^74]  *over  the  same;  and  also  a  reaaooahle 
xompeosation  for  handling  its  traflBc  In  Omaha: 
-and  that  tbe  Padtlc  Company  lets  the  Bock  Is- 
land Company  into  tbe  full.  Joint,  and  equal 
possession  and  use  of  its  tracks,  stations,  and 
-appurtenaoces  along  tbe  line  of  tbe  railway  of 
tbe  Itepublifain  VaUey  Company  from  a  point 
near  the  nortbern  boundary  of  the  city  of 
IJncoln  to  the  point  where  its  tracks  connect 
with  those  of  toe  Eaosas  Company  at  Beatrice, 
Nebraska,  for  the  same  leogtb  of  lime,  for 
whifh  the  Rock  Island  Company  agrees  to  pay 
tbe  Pacific  Company  a  cerlain  rental  computed 
on  a  percentage  of  the  value  of  tbe  main  track, 
.and  a  proportion  of  tbe  cost  of  maintenance; 
that  tbe  Rock  Island  Company  lets  the  Pacific 
Company  into  the  full,  joint,  and  equal  pos- 
-sessioD  and  use  of  its  tracks  and  stations  along 
tbe  lines  of  the  Ebdsbs  Company  fromMcPher- 
soo  to  HutcbiosoD  for  the  same  length  of  time, 
for  a  rental  to  be  computed  in  the  sanae  way; 
that  the  Rock  Island  Company  lets,  leases,  and 
•demises  to  the  Pacific  Company  for  a  like  term, 
commencing  October  1,  iwO.therighttomove 
and  operate  over  the  tracks  of  the  railway  it 
proposefl  to  construct  between  the  dtfes  of 
South  Omaha  and  Lincoln  in  tbe  slate  of  Ne- 
braska its  f  relsbt  and  passenger  trainp,engiDe9, 
and  cars  of  allclasses  for  a  rental  based  upon 
a  mileage  of  the  trains;  tbateacb  of  the  parlies 
1o  tbe  contract  ahall  take  such  steps  as  will  be 
nccessiry  to  continue  all  tbe  stipulations  of  tbe 
-contract  in  force;  that  each  contract  or  lease 
f  ball  attach  to  that  portion  of  the  railway  leased 
<Juring  the  corporate  existence  of  the  owner 
lIit  rTOf  and  all  extensions  of  such  existences  by 
roQcwul  or  otherwife,  and  that  tbe  contract 
aball  bind  tbe  parties  tlieri'in,  tbeir  luccessors, 
grantees,  and  aaslgos;  that  "sobedules  of  rules 
And  re<^u)ations  for  tbe  movement  of  engines 
4ud  trains  over  rbe  Bevcral  railways  hereby  let 
and  demliied  shall  be  nindc  for  each  railway 
by  the  duly  authorized  olHcers  of  tbe  lessor  and 
lesxee  companies  by  which  such  railways  shall 
-at  the  time  be  operated.  Stii  h  schedules  shall. 
*8  nearly  as  may  be  practicable,  accord  equality 
«f  right,  prMIege,  and  advantage  to  trains  of 
tbe  lameclasa  operated  b^  the  lessor  and  lessee, 
and  to  trains  of  n  superior  class  opernteil  by 
■iTUl either  a  preference  overtrains  of  an*iD- 
#Briorclassoppr!ir<-d  byihcoHior.  All  rules  and 
regulations  slmll  bp  rfasmiablf  and  just  to  both 
IcMor  aud  lessee,  and  sball  secure  to  neither 
«ny  preference  or  diacrimination  against  Ifae 
other.  They  shall  be  executed  and  all  trains 
moved  under  the  Immediate  direction  of  tbe 
•uperinlendeot  or  other  officer  of  the  lessor 
4!ompaoy.  If  tbe  parties  rnntjot  agree  upon 
tlte  adoption  of  any  scbpdtilc,  rule,  or  regula- 
tion, or  as  to  the  modiljCHiion  of  any  one  exist- 
ing, either  party  may  demand  a  decision  of 
•och  controveray  by  referees  ns  hereinafter 
provided.    Tbs  refciees  are  hereby  invested 
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with  power  to  preacribe  schedules,  rules,  and 
regulations  and  to  modify  existing  ones;  and 
in  case  of  wilful  disregard  by  either  parly  of 
the  rights  of  the  other  to  award  damages  to 
the  party  injured  for  injuries  sustained  because 
of  Bucb  wilful  act;"  and  tbat  tbe  referees  sh^t 
be  appointed  when  needed  by  the  selection  of 
one  by  each  party,  and  tbe  appointment  of  a 
third  by  the  two  so  chosen,  with  further  pro- 
vision for  their  action  In  cases  of  disagreement 
in  other  particulars. 

It  was  also  agreed  that  the  Padflc  Company 
mi^t  admit  any  other  company  to  the  joint 
use  and  possession  of  tbe  same  tracks  and 
property  upon  substantially  the  same  terms, 
provided  such  additional  burden  did  not  inter- 
fere  with  the  Rock  Island  Company.  An- 
other provision  was  as  follows:  "If  for  any 
reason  any  of  the  covenants,  promises,  and 
agreements  in  any  of  these  artides  expressed, 
aud  not  material  to  the  right  of  tbe  lessee  to 
use  tbe  property  leased  and  demised,  sball  be 
adjudged  void,  such  adjudication  shall  not 
a£^ct  tbe  validity  or  obligation  of  aoy  other 
covenant,  promise,  or  agreement  which  la  in 
Itself  valid.  In  the  event  of  a  failure  In  law 
of  any  of  the  covenants,  promises,  and  agree- 
ments herein  contained,  such  steps  shau  be 
taken  aud  contracts  made  as  ihall  be  advised 
by  counsel  to  carry  Into  effect  the  purpose  and 
intent  herein  expressed." 

The  Rock  Island  Company  was  chartered  to 
exist  until  1980,  but  the  charter  provided  that 
Its  existence  might  "be  renewed  from  time  to 
time  as  may  be  provided  by  tbe  laws  of  tiie 
states  of  nfluois  and  Iowa." 

Tbe  Rock  Island  Company  upon  tbe  con- 
struction of  ilB*propoBed  line  from Soulb[570 
Omaha  to  Lincoln  obtained  by  tbe  agreement 
access  to  Omaha  and  South  Omaha,  and  a 
shorter  continuous  line  from  Chicago  to  Denver 
by  wav  of  Council  Bluffs,  Lincoln,  and  Bea- 
trice than  by  Its  southerly  route;  white  by  the 
use  of  the  proposed  road  from  South  Omaha 
to  Lincoln  tbe  Pacific  Company  obtained  a 
line  from  Omaha  to  Lincoln  and  Beatrice, 
about  40  miles  shorter  than  its  former  route  by 
wayof  Valley  Station;  and,  by  Its  use  of  the 
roaid  from  McPherson  to  Hutcblnson,  it  filled 
the  gap  between  Ita  line  there  and  obtained  a 
conunuouB  line  by  wayof  Salioa to  thesoulhem 
boundary  of  Kansas;  and  a  rental  of  $45,000  a 
year  and  other  compensation  aa  provided. 

The  contract  with  the  St.  Paul  Company 
let  it  into  the  joint  and  equal  use  of  tbe  tracks 
and  bridge  between  Council  Bluffs  and  South 
Omaha  for  the  same  time  and  on  the  same 
terms  named  la  the  contract  with  the  Roi^k 
IslHod  Company.  The  main  tracks  of  tbe 
Pacific  Com  nany  to  be  used  under  this  contract 
were  two,  extending  a  distance  of  about  7 
miles  from  Council  Bluffs  across  the  bridge 
and  through  tbe  city  of  Omaha  to  South  Omaha. 

On  tbe  17th  of  May  the  superintendent  of 
tbe  Pacific  Company  addressed  a  letter  to  the 
superintendent  of  the  Rock  Island  Compnoy, 
requesting  the  construction  of  the  connecting 
track  which  would  enable  it  to  use  the  Kansas 
Railway  between  Mcpherson  and  Hutchinson. 
Tbe  Rock  Island  Immediately  constructed  tht> 
track,  and  tbe  PacificCompany  at  once  began  to 
use  it,and  continued  to  use  It  untiljan.13, 1891. 

Tbe  Rock  Island  proceedisd  with  the  con- 
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Vtractlos  of  Itfl  road  from  South  Omaha  to  a 
coooeetloD  with  the  tracks  of  the  Republican 
Yal)^  In  LlDcolD.and  eecared  depots  and  yards 
Id  Omaha  and  South  Omafaa,  aod  made  an  ar- 
rangemeiit  with  the  Pacific  Company  for  (be 
coDatructloD  of  freight  and  passeoffer  statioaa 
and  a  yard  oa  the  grouad  of  the  RepubMcsn 
Valley  road  In  Lincoln  to  be  used  by  the  Rock 
Island  and  Padflo  corapanles  jointly.  Prior 
to  December  1, 1890,  it  had  expended  in  sncb 
construction  between  Soutb  Omaha  and  Lin- 
coln over  11,400.000.  All  this  was  done  in 
reliance  upon  the  contract,  and  the  railway 
577]aDd  buildings  erected  could  be  uaed  *for 
tbe  principal  purpose  for  which  they  had  been 
constructed  only  in  connection  with  tbe  tracks 
of  the  DniOD  Pacific  at  and  between  Council 
Blnffa  and  South  Omaha  and  at  and  between 
Lincoln  and  Beatrice.  Tbe  work  at  Lincoln 
had  commenced  on  December  1,  when  tbe 
Pacific  Company  notified  tbe  Missouri  & 
Burlington  Company,  whose  depot  It  had  there- 
tofore neen  using,  that  after  December  81  it 
would  abandon  such  use.  This  notice  was 
xlven  with  the  intention  erf  entering  into  the 
Joint  nse  of  tbe  Rock  Island  depots  and  tracks. 

About  June  1. 1890,  the  St.  Paul  Company 
entered  upon  the  use  and  possession  of  the 
bridge  and  tbe  tracks  between  tbe  points 
named  in  its  contract. 

'(November  SO,  1890,  a  change  of  manage- 
ment in  the  Union  I^ciflc  took  place  and  oppo- 
aitlon  to  tbe  contracts  developed.  Early  in 
Janoaiyt  1891,  tbe  Pacific  Company  forcibly 
prevented  the  use  by  tbe  Rock  Island  &  St. 
Paul  companies  of  fta  tracks  at  Omaha,  which 
they  were  entitled  to  use  under  the  contracts, 
and  abeolntely  refused  to  perform  tbe  con- 
tracta.  Thereupon  these  suits  werecommenced, 
one  by  the  Rock  Island  Company  against  tbe 
Pacific  Company  and  tbe  RepuDlican  Valley 
Company  ,  and  the  other  by  the  St  Paul  Conn- 
pany  agaiost  the  Pacific  Company.  Tbe  INt* 
clfic  Company  set  up  by  way  of  defense  that 
the  use  of  this  road  as  claimed  would  deprive 
it  of  tbe  means  granted  to  it  under  tbe  act  of 
Congress  to  earn  moneys  with  which  to  main- 
tain Its  corporate  existence,  perform  tbe  daties 
of  a  common  carrier,  and  meet  the  demands  of 
the  government;  that  the  officers  of  the  Pa- 
cific Company  were  not  ao  autborlzed  to  exe- 
cute the  contracts  as  to  make  It  competent 
for  them  to  do  so  and  that  they  were  not  so 
entered  ioto  as  to  bind  tbe  company  lo  tbe  per- 
formance (hereof;  that  the  contracia  were  un- 
just and  Inequitable,  and  were  Improvidently 
made,  and  ought  not  to  be  sanctlooed  and  en- 
forced by  a  court  of  equity:  that  the  govern- 
ment directors  of  tbe  Pacific  Co  npany  did  not 
authorize  or  sanciloo  tbe  contracts;  that  tbe 
contracts  were  ultra  tires,  an  1  that  that  com- 
pany did  not  have  any  rlg  it.  power,  or  au- 
thority to  enter  into  them;  nod  that  the  con- 
tracts were  not  such  as  a  court  of  equity  could 
or  should  specifically  enforce. 
tilS]  *Id  the  Rock  Island  case,  the  drcutt 
court  decreed  that  (he  contract  was  "tbe  valid 
obligation  of  the  parties  thereto,  and  should  be 
performed  in  eond  faith  by  each  of  them:" 
that  it  secured  the  several  rlghbi  embraced 
therein,  all  of  which  are  specifically  aet  forth, 
•ubject  to  the  following  limitations: 

"1.  That  the  engines,  cars,  and  trains  of  com- 
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plalnant  ^all  be  moved  on  aald  tracks  under 
rules  and  regulations  to  be  agreed  upon  br 
and  between  tbe  parties,  or  ordained  by  re^ 
erees  selected  ana  appointed  in  tbe  manner 
provided  by  aald  contract,  and  securing  equali- 
ty of  right,  privilege,  and  advantage  to  traios- 
of  the  same  class  operated  by  both  parties,., 
and  to  trains  of  a  superior  class  operated  by 
either  a  preference  over  trains  of  an  inferior 
class  operated  -by  tbe  other;  which  rules  and- 
regulations  shall  be  executed  and  all  engines, 
cars,  and  trains  moved  under  tbe  immediate- 
direction  of  the  superintendent  or  other  officer*, 
of  tbe  defendant,  the  Union  Pacific  Railway 
Company. 

"2.  That  tbe  Union  Pacific  Railway  Com- 
pany may  admit  any  other  company  or  corn- 
pan  lea  operating  a  connecting  railway  or  rail- 
wavs  to  the  Joint  possession  and  use  of  the- 
raifway,  or  any  part  thereof,  at  and  belweecv 
Council  Bluffs  and  South  Omaha,  upon  sub- 
stantially tbe  same  terms  as  those  granted  to 
tbe  complainant:  and  apply  tbe  compensntloB^ 
which  it  may  receive  from  such  additionak 
company  or  companlea  to  Its  own  use,  with- 
out accounting  for  tbe  same  or  any  part  thereof 
to  tbe  complainaht. 

**8.  Tbe  complainant  shall  not  do  an^- 
husiness  as  a  common  carrier  of  persons  or 
property  to  or  from  any  stations  on  saids 
line  between  said  cities  of  Lincoln  and  Beat- 
rice. 

"  4.  That  complainant  shall  make  compen- 
sation for  such  possession  and  use  as  provided' 
by  said  contract." 

The  decree  then  twotinued : 

"m.  That  tbe  defendants,  tbe  Union  Pa- 
cific Railway  Company  and  the  Omaha  & 
Republican  Valley  Railway  Company,  are- 
commanded  severally  to  specifically  perform, 
keep,  and  observe  the  several  covenants,  prom- 
ises, and  agreements  In  said  contract  set  out.  to 
be  iry  them  either  jointly  or  severally  observed, 
kept,  or  performed;  and  that  said  *rail-  [RTt^ 
way  companies  and  the  officers,  agents,  attor- 
neys, and  employees  of  each  are  hereby- 
commanded  and  enjoined  to  wholly  refraitk 
from  directly  or  Indirectly  interposing  any  ob- 
stacle, interference,  hindrance,  or  delay  to  tbe^ 
performance  of  the  several  promises,  cov- 
enants, and  agreements  In  said  contract  set  out. 
or  to  tbe  eojoyment  of  any  of  tbe  rights  or 
privileges  by  said  contract  granted,  concerolng- 
tbe  railway  and  railway  property  above  de- 
scribed, by  any  and  all  of  the  parties  to  saiit- 
coutract,  or  by  any  of  the  officers,  agents,  al< 
torneys,  or  employees  of  aald  parties,  or  any  of 
them;  and  especially  from  In  any  manner  ob- 
structing or  interfering  with  said  complainant 
in  restoring  and  maintaining  the  conneclions- 
which  have  heretofore  been  constructed,  or  in- 
constructing  and  maintaining  at  such  point  or 
points  a**  may  be  determined  under  (he  con- 
tract, additional  neceasary  connections  between 
the  railwava  of  the  Chicago,  Kansas.  &  Ne- 
braska Raflway  Company  and  the  Omaha  & 
Republican  Valley  Railway  Company  at  Bea- 
trice, and  between  tbe  rallwav  of  complHln- 
aot  and  that  of  tbe  Omaha  &  Republican  Val- 
ley Railway  Company  at  Lincoln,  In  the  state 
of  Kebraska,  and  between  the  railway  of  com- 

Slainaot  and  the  railway  of  said  Union  Paci- 
c  Railway  Company,  at  South  Omaba  and 
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Omaba.  In  the  stale  of  Nebraska,  and  the  city 
of  Council  Bluffs,  in  the  state  of  Iowa;  and 
from  doiQ£  aoy  act  or  thing,  or  permiitioe  the 
dc^ng  of  aoy  act  or  thfog.  If  ft  shall  have 
power  to  preveiit  the  same,  whereby  said  com- 
plainant  may  be  prevented  from  enjoying  any 
Aod  all  of  the  benafits  and  advantages  secured 
to  it  by  said  contract,  or  doing  any  act  or 
tbiag  which  the  complainant  by  the  terms  of 
Gaid  contract  Is  authorized  to  do;  from  loter- 
ferinff  with  the  use  of,  and  from  removing, 
injuring,  or  destroying  buildings  or  other 
structures  erected  by  the  complainant  upon 
the  grounds  of  the  defendant,  the  Omaha  & 
Republican  Valley  Railway  Companv,  in  the 
city  of  Lincoln,  in  the  state  of  Kebraska,  with- 
out the  consent  of  said  complatnant. 

"  ly.  That  each  and  every  party  hereto  Is 
oomroandeil  to  refrain  from  interpwlDg  anr 
obstacle  or  hindrance  to  the  eBtablisfament  or  ti- 
teratlon  nr  amendment  in  the  manner  provided 
68U]  *bT  said  contract,  of  time  caras,  rules, 
and  regulations  governing  the  operations  of 
eogioes.  cars,  and  trains  over  said  railways  aod 
every  part  thereof;  or  to  tbe  ezecullon  and  en- 
forcement of  such  time  cards,  rules,  and  regu- 
lations when  so  est  ablished ,  altered ,  or  amended, 
otherwise  than  by  apt  proceedings  Id  a  court 
having  competent  jurisdiction. 

"Y.  That  nothing  Id  this  decree  contained 
shall  operate  to  estop  any  party' hereto  from 
recovering  against  another  party  or  parties  by 
appropriate  proceedings  Id  law  or  equity,  the 
comi)eDsatlon  to  which  it  la  now  or  may  be 
hereafter  entitled,  for  the  use  of  any  of^  tbe 
railway  and  appurtenant  property  between  and 
at  Council  BtutTs  and  South  Omaha,  between 
and  at  South  Omaha  and  Lincoln,  between  and 
at  Lincoln  and  Beatrice,  and  between  McPber- 
soD  and  South  Hutchlnaon,  or  from  recovering 
In  such  proceedings  damages  which  it  has  sus- 
tained, or  may  sustain,  because  of  any  breach 
or  violation  of  said  contract. 

"  Yl.  That  while  this  decree  Is  final  in  deter- 
mining tbe  rights  of  the  parties  under  said  con- 
tract, the  court  reserves  the  power  to  make 
additional  ordera  from  time  to  time,  as  may  be 
DeceKsary  to  enforce  such  rights." 

The  decree  in  favor  of  the  St.  Paul  Com- 
pany Wfti  to  the  iune  effect,  mutatis  mutan- 


Mettrt.  John  F.  Dillon.  John  M. 
^harston*  and  Harry  Bxtbbard  tot  appel- 
lants. 

Mettrt.  J.  H.  Woolworth,  M.  A.  Low, 
and  R.  Mather  for  the  Chicago,  Rock  Island, 
&  Pacific  Railway  Company,  appellee. 

Menn.  Oeorflfe  R.  Peek  and  Burton 
Bantoa  for  tbe.Chicagb,  Milwaukee,  &  St. 
Paul  Railway  Ctimpany,  appellee. 

Mr  Chief  Justice  Fnllm  delivaed  the 
opinion  of  the  court: 

Tbe  questions  to  be  considered  are  whether 
these  contracts  were  within  the  corporate  pow- 
I  jersof  the  panics,  wereduly  •authorized  as 
respects  tbe  Union  Pacific  Railway  Company, 
were  such  contracts  as  a  court  of  equity  can 
specifically  enforce,  and  were  properly  en- 
forced on  tbe  mertla. 

It  will  be  HUM  MOTenleot  to  consider  the 
ICS  0.  s. 


CuicAoo,  a  I.  ft  P.  B.  Co.  &7'j->:8» 

I  appeal  in  the  case  of  tbe  Rock  Island  Com- 

{>aoy.  If  the  decree  In  favor  of  thnt  company- 
s  affirmed,  a  like  result  must  follow  on  the 
appeal  in  the  case  of  the  St.  Paul  Company. 
And  we  may  remark  in  tbe  outset  that  the- 
main  contention  of  the  Pacific  Cnmpanv  con- 
cerns the  tracks  between  Council  Bluln  and. 
South  Omahft,  including  the  bridge. 

1.  Railroad  corporations  possess  the  power» 
which  are  expressly  conferred  by  their  char- 
ters, together  with  such  powers  as  are  fairly 
incidental  thereto:  and  Qiey  cannot,  except 
with  the  consent  of  the  atate,  disable  them- 
aelves  from  tbe  discharge  of  the  funclloDSr 
duties,  and  oblif^ations  which  they  have  as- 
sumed. Can  it  be  held  that  the  contract  with< 
the  Rock  Island  Company,  judged  by  its  terms, 
construed  In  the  light  of  matters  of  commoa 
knowledge  of  tbe  evidence  and  of  applicable 
legislation,  waa  made  in  the  assumpiioo  of 
powers  not  granted,  or  amounted  to  the  sur- 
render of  powers  that  weref 

Tbe  general  rule  Is  that  a  contract  by  which, 
a  railroad  company  rendera  Itself  Incapable  of 
performing  Its  duties  to  the  public  or  attempte 
to  absolve  itself  from  those  obligations  without 
the  consent  of  the  state,  or  a  contract  made  by 
a  corporation  beyond  the  scope  of  its  powers^ 
express  or  Implied,  on  a  proper  coostructlon  of 
its  charter,  cannot  be  enforced  or  rendered 
enforceable  by  the  application  of  the  doctrine 
of  estoppel.  Thomat  v.  Wett  Jersey  R,  Co. 
101  U.  S.  71  [25:  0601;  Centmt  Tramp,  Oo.  v. 
/^tfman'f  Paiae$  Cbr  G?.  189  U.  S.  S4  [SSr 
B61. 

But  where  tbe  subject  matter  of  the  contract 
is  not  foreign  to  the  purposes  for  which  the 
corporation  Is  created,  a  contract  embracing 
"whatever  may  fairly  be  regarded  as  Inci- 
dental to,  or  consequential  upon,  those  things 
which  the  legislature  has  autborizcd,  ought 
not,  unless  expressly  prohibited,  to  be  held  by 
Judicial  construction  to  be  ultra  tire$."  Jack- 
aonvitle,  M.  P.  S.  db  Nat.  Oo.  v.  Booper,  160  U. 
S.  S14, 6d5  [40: 61S,  6281:  Atty  *Oen.  v.  [582- 
Oreat  Eaatern  R.  Co.  h.  &.  n  App.  Cas.  473, 
478;  Bro%en  v.  Winnititnmet  Co.  11  Allen,  826, 
334. 

Taking  up  tbe  contract  with  the  Rock  Idand- 
Company,  what  Is  the  nature  of  tbe  under- 
taking of  the  Pacific  Company?  In  several 
places  in  this  instrument  it  Is  called  a  "  lease" 
and  the  parties  are  called  "lessor"  and  "les- 
see;" while,  on  the  other  band.  In  the  record 
of  tbe  proceedings  of  the  executive  committee 
of  the  Pacific  Company  and  of  its  stockholders, 
it  Is  called  an  agreement  "granting  trackage- 
rights"  between  Council  Bluffs  and  Soudi 
Omaha.  But  what  It  was  styled  by  tbe  parties- 
does  not  determine  Its  character  or  their  legal 
relations,  and  in  ita  interpretation  the  rule  ap- 
plies that  "the  court  Is  not  only  at  liberty  but 
required  to  examine  the  entire  contract,  and 
ma^  also  consider  the  relations  of  tbe  parties, 
their  connection  with  the  subject-matter  of  the 
contract,  and  tbe  drcumstances  under  which 
It  was  signed."  Chicago,  R.  I.  A  P.  B.  Oo.  v. 
Denver  A  A  ff.  A  Cfa.  148  U.  8.  696.  609  [86: 
277.  281]. 

In  Thomat  v.  Wat  Jertty  R.  Co.  101  U.  S. 
71,  79  [26:  050.  951],  Mr.  Justice  Miller  stated 
the  real  question  to  be  "whether  tbe  rallroaa 
company  exceeded  its  powers  In  making  the 
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■eoDtraci,  by  whatever  name  It  may  be  called, 
40  tbat  It  1b  void." 

Aod  Mr.  Justice  Brewer,  in  bis  opIaloD  on 
-circuit,  observed:  "Neitber  tbe  form  of  ex- 
pression CD  tbe  one  band,  nor  the  Dame  on  tbe 
other,  is  conclusive.  We  must  see  what  rights 
and  privileges  were  in  fact  granted,  what  bur- 
•dens  and  obligatioos  assamed.** 

The  contract  provided  tbat  the  Faclfle  Com- 
pany hereby  "lets  tbe  Rock  bland  Company 
iDto  the  full,  equal,  and  joint  pos8«sion  and 
-use  of  its  main  and  passing  tracks."  The  pos- 
session here  spoken  of  was  such  possession  as 
the  Rock  Island  Company  would  have  when 
its  engines,  can,  and  trains  were  running  over 
the  tracks.  Tbe  company  had  no  possession 
before  its  trains  came  on  the  tracks  or  after 
(hey  had  run  off  of  them,  and  white  its  trains 
were  on  the  tracks  Its  possession  wss  only  of 
the  particular  part  oa:upled  temporarily  while 
running  over  tbem.  Moreover,  all  trains  were 
to  be  moved  under  the  direction  of  an  officer  of 
~688]tbe  Pacific  Company.  *The  Kock  Island 
trains  coming  upon  a  Pacific  track  immediately 
passed  from  the  control  of  tbe  Rock  Island 
Company  into  that  of  the  Pacific,  and  Its 
-officials  were  subjected  to  tbe  orders  of  the 
Faciflc's  officers.  And  throughout  tbe  whole 
-contract  there  does  not  appear  to  be  a  single 
provision  which  looks  to  any  actual  possession 
by  the  Rock  bland  of  any  of  tbe  Pacific  prop- 
erty beyond  tbat  which  was  involved  in  its 
trains  being  run  over  the  tracks  under  the 
utrection  of  tbe  other  company.  Tbe  contract 
in  tbls  regard  was  merely  an  agreement  for 
trackage  rigbts,  for  running  arrangements,  a 
"terminal  contract"  with  compensation  on  a 
""mileage  or  wbeelage  basis,"  rather  than  a 
lease. 

The  Pacific  Company  In  Its  answer  said  that 
it  bad  offered  and  now  offered  "to  accept  and 
transport  all  tbe  cars  and  trains  of  tbe  com- 
plainant, freight  and  passenger,  to  and  from 
all  points  on  the  line  of  tbe  said  defendaot 
described  in  ^id  supposed  contract,  and  there- 
by enable  tbe  complainant  to  maintain  its 
business  at  Omaha  and  South  Omaha,  and  to 
<arnr  on  exactly  tbe  same  business  that  It 
^onid  have  carried  on  by  the  operation  of  its 
-own  trains,  by  Its  own  engines  and  by  its  own 
•employees,  as  provided  for  In  said  supix>3cd 
-contract;  and  It  says  that  it  has  offered,  in  tbe 
utmost  good  faith,  to  perform  this  service 
immediately  and  at  all  times,  for  tbe  said  com- 

Slainant,  at  a  reasonable  compensation,  to  be 
zed  in  any  fair,  usual,  and  ordinary  manner." 
It  thus  appears  that  tbe  Pacific  Company  could 
do  what  It  had  contracted  to  do,  and  that  the 
contention  -resolves  itself  Into  the  proposition 
that  there  Is  a  fundamental  legal  difference 
between  authorizing  the  Rock  Island  to  haul 
Its  trains  with  its  own  engines,  and  af^reeing  to 
haul  tbem  with  the  Pacific  Company's  engines, 
though  in  either  event  they  were  to  be  moved 
under  tbe  train  dispatchers  of  tbe  Pacific  Com- 
pany—a difference  we  find  ourselves  unable  to 
admit. 

In  Chicago,  R.  I.  <6  P.  R.  Co.  v.  Denver  d  R. 
O.  S.  Co.  14S  U.  S.  S06,  618  [80: 377.  3841.  the 
Bio  Grande  Company  bad  granted  to  tbe  Rock 
Island  Company  tbe  use  of  its  terminal  facili- 
ties at  Denver,  and  it  insisted  tbat  it  conid 
more  conTeniently  handle  the  Rock  Island 


trains  with  Its  own  ^engines  and  crews  [ffS4 
than  with  those  of  the  liock  Island.  But  this 
court,  speaking  through  Mr.  Jtistice  Brown, 
said:  "It  is  obviously  necessary  to  tbe  harmo- 
nious working  of  the  two  systems  that  the  gen- 
eral control  and  management  of  the  yard  should 
remain  with  the  defendant;  but  it  Is  not  easy 
to  see  why  tbat  control  may  not  be  as  welt  ex- 
ercised over  two  switching  crews  belonging  to 
two  different  companies  as  over  two  cnm  be- 
longing to  tbe  same  company.  ...  It 
occurs  to  tu  tbat  It  would  cause  fully  aa  much 
inconvenience  to  transfer  the  control  of  trains 
from  the  employees  of  one  company  to  those 
of  another,  as  such  traiosentered  or  left  the  ter- 
minal yard,  aa  it  would  to  permit  the  switdi- 
ing  of  such  traios  within  the  yard  by  the 
bands  tbat  brought  tbem  in  or  were  to  take 
tbem  out.  It  appears  tbat  yards  are  jointly 
operated  In  this  manner  In  such  large  railway 
centers  as  Kansas  City,  Toledo,  and  Chicago 
without  serious  difficulty.  We  tfaink  the  same 
rule  should  also  be  applied  to  those  employed 
in  handling  tbe  freight.  With  reference  to 
this,  the  decree  of  the  court  below  provided 
that  tbe  plainiifl  had  a  right  at  Its  option  to 
employ  its  separate  switching  crews  and  ope- 
rate Its  own  switching  engines  In  tbe  yards  of 
the  defendant  company  under  the  sole  and  ab- 
solute supervision,  direction,  and  control,  how- 
ever, of  tbe  yardmaster  or  other  properly  con* 
stltuted  office  or  agent  of  the  defendant,  and 
subject  to  the  orders  and  inttructionf  of  such 
yardmaster,  etc.,  and  In  this  there  was  no 
error." 

Such  being  the  nature  of  the  contract,  a  con- 
tract frequently  made  between  railroad  com- 

Jianles,  upon  what  reasonable  ground  should 
c  be  held  invalid  as  -an  unlawful  assumption 
of  power? 

The  evidence  shows  that  between  the  bridge  - 
and  South  Omaha  some  of  tbe  ma«t  thickly 
populated  and  densely  settled  portions  of  the 
city  of  Omaha  are  situated:  that  five  railroads 
engaged  in  transcontinental  traffic  do  tbelr 
terminal  business  there,  taking  up  and  setting 
down  passengers,  collecting,  unloading,  and 
delivering  freight;  tbat  a  large  part  of  tbe  terri- 
tory Is  filled  with  the  tracks  of  tbe  Union  Pa- 
cific and  Burlioglon  companies,  and  that  there 
is  scant  room,  if  *any,  for  another  com-[585 
pany  with  the  many  tracks  required  for  termi- 
nal business;  tbat  tbe  whole  territory  is  very 
valuable,  densely  populated,  and  filled  with 
tracks;  and  that  at  South  Omaha  are  stock- 
yards and  packing  industries  of  great  extent, 
iTumlshing  tbe  companies  a  vast  volume  of 
freight  and  compelling  the  building  of  many 
tracks.  If  it  were  true  that  railroad  cnmpa- 
nie<  could  not,  ordinajily,  without  tbe  aid  of  a 
statute,  grant  running  facilities  over  their 
tracks  even  when  such  an  arrangement  would 
not  Interfere-  with  their  business,  the  applica- 
tion of  so  rigorous  a  rule  to  defeat  a  contract 
as  between  the  parties,  In  respect  of  tracks  in 
tbe  congested  parts  of  large  cities,  where  the 
entire  use  of  tbem  is  not  required  by  their 
owner?,  does  not  seem  reasonable.  It  ia  well 
s»{d  by  Sanbnrn.  J.,  speaking  for  the  circuit 
court  of  appeals:  "Courts  cannot  be  blind  to 
the  fact  that  every  railroad  company  cannot 
have  entrance  to  our  great  cities  over  tracks  of 
I  its  own,  or  to  tbe  fact  that  railroad  compaalea 

1(18  U.  S. 


Digitized  by  Google 


Uhkir  PAomc  R  Co.  t.  CincAGO,  R.  I.  &  P.  S.  Co. 


686-58S 


lih  Md  eTci7  iKibllc  interest  requires  that  tbey 
koaM.  make  proper  contracts  for  termiDal 
iieilities  over  the  roads  of  each  other." 

We  think  that  U  would  be  carryiDg  the  doc- 
rloe  of  ultra  vire*  much  too  far  lb  deny  abso- 
nielj  tbe  competency  of  a  tailroad  company, 
mat  a  pubUc  bifrhway,  whose  use  Is  common 
nan  dtixeiia,  to  contract  to  glre  another  run- 
Bing  rights  oT«r  its  tracks  without  eipress 
wntory  suttaority;  and  that  under  proper 
drcnmstancea  aucb  a  contract  may  well  be 
»ld  within  its  implied  powers. 

In  Lake  Superior  <t  M.  B.  Oo.  t.  United 
!^'t€$.  93  0.  8.  442  [&3: 966].  Hr.  Justice  Brad- 
Iry  adverts  to  and  commenta  on  the  fact  that 
in  England  and  in  this  country  railroads  when 
first  coDstructed  were  by  the  legidatures  and 
tbe  people  regarded  ancf  treated  as  public  high- 
waya  ioT  tbe  nse  of  all  who  had  occasion  to 
nio  their  Tehides  thereon;  and  this  is  certainly 
•o  far  true,  in  modern  acceptation,  that,  being 
for  the  common  use  of  tbe  public,  their  owners 
are  OTdiuarfly  oompetent  to  make  contracts 
which  will  auDseTTe  such  use. 

But  the  determiDatlon  of  the  existence  of  the 
power  to  grant  running  rights  in  tbla  instance 
686]  dfxa  not  rest  on  these  'considerations 
alooc.   For  tbe  provistons  of  tbe  Pacific  Ball- 
road  acta  relaUog  to  tbe  bridge  over  the  Missouri 
ciTer,itscoD8tmctiooand  operation  imposed  on 
tbe  Pacific  Company  the  duty  of  permitting  the 
Rock  Island  Company  to  run  itsenglnes,  cars, 
and  trains  over  tbe  bridge  and  tbe  tra6ka  be- 
tween Council  Bluits  and  Omaha,  and  we  think 
that  South  Omaha  was  included. 

The  original  charter  of  1862  required  tbe 
eoonnictton  of  the  Pacific  road  from  the  east 
bank  of  the  river,  and  so  impliedly  authorized 
the  company  to  bridge  it.  and  tbe  amendatory 
act  oE  1664  expressly  gave  tbe  corporation  au- 
thority "to  construct  bridges  over  said  MIs- 
wori  riTer."  The  bridge  contemplated  was 
for  tbe  company's  use  as  a  part  of  iU  road,  and 
no  provision  was  made  for  other  roads  or 
other  busioess,  nor  were  any  special  means 
provided  for  ibe  construction  ot  the  bridge. 

In  1871  several  roads  had  been  built  from  the 
«« to  Council  Bluffs,  and  others  were  build- 
IDC  and  roads  were  In  process  of  coDstrnctlon 
lo  Nebraska  with  Omaba  as  their  termini. 

The  Omaba  Bridge  act  (16  Stat,  at  L.  480) 
*wiiien  passed,  by  which,  "for  tbe  more 
perfect  coonection  of  any  railroads  that  are  or 
WMll  be  constructed  to  the  Missouri  river,  at  or 
^  CouDcil  Bluffs,  Iowa,  and  Omaha,  Ne- 
^ka,"  tbe  company  was  authorized  to  isRue 
hoods  sot  exceeding  two  and  one  half  million 
iJollsn,  and  to  "secure  the  same  by  mortgage 
M  the  bridge  and  approaches  and  appurte- 
wicea  as  it  mav  deem  needful  to  (t>D8truct  and 
niioiiiD  its  bridge  over  aaid  river,  and  tbe 
*'uks  and  depola  required  to  perfect  the  same, 
•inow  aathorfsed  by  law  of  Congress."  The 
"wge  was  "to  be  so  constructed  as  to  provide 
for  ordinary  Tebicles  andtraTOl;"  and  the  com- 
f^Y  was  authorized  "to  levy  and  collect  tolls 
w  the  Qse  of  the  same."  The  act  further  pro- 
"for  tbe  use  and  protection  of  said  bridge 
"w  property,  the  Cnjon  Pacific  Railway  Com- 
Pu;  shall  be  empowered,  governed,  and 
limited  by  the  provisions  of  the  act  entitled  'An 
«l  to  Authorize  the  Construction  of  Certain 
"M«f>  and  to  Establish  Them  aa  Post  Boada,' 
la  U.  &     '  U.  a.  Book  41.  18 


approved  July  twenty-flve.  eighteen  hundred 
and  sixty-six,  so  far  as  tbe  same  *is  ap-  [587 
pllcable  thereto."  The  act  of  1866  thus  refer- 
red to  (14  Stat  at  L.  244)  la  entitled  "An  Act 
to  Authorize  the  Construction  of  Certain 
Bridges  and  to  Establish  Them  as  Post  Roads." 
It  authorized  tbe  eonstfuctlon  of  nine  different 
bridges,  eight  across  the  Hisaissipi^  river 
and  one  across  the  Missouri  river.  Tbe  0rat 
bridge  provided  for  was  to  t>e  constructed  at 
Quincy,  Illinois,  and  by  tbe  Ist  section  it  was 
made  lawful  for  any  person  or  persons,  com- 
pany or  corporation,  having  authority  from 
the  states  of  Illinois  and  Missouri  for  that  pur- 
pose,  "to  build  a  bridge  across  the  Mississippi 
river  at  Quincr>  Illinoia,  andtolayonandover 
said  bridge  railway  tracks,  for  tbe  more  perfect 
connection  with  any  railroads  that  are  or  shall 
be  constructed  to  tbe  said  river  at  or  opposite 
aaid  point,  and  that  when  constructed  the  trains 
of  all  roads  terminating  at  said  river,  at  or 
opposite  said  point,  ahall  be  allowed  to  cross 
said  bridge  forreaaonable  compensation,  to  be 
made  to  the  ownen  of  said  bridge  i  under  th« 
limitations  and  conditions  hereinafter  pro* 
vided." 

The  common  object  of  botb  these  acts  plainly 
was  the  more  perfect  connection  of  roads  run- 
ning to  tbe  bridges  on  either  side  of  tbe  river. 
And  this  ia  In  harmony  with  numerous  acta 
of  Congress  referred  to  lo  the  opinion  of  the 
circuit  court  of  appeals  (16  Stat,  at  L.  87;  IS 
Stat,  at  L.  121,  178. 185,  4T8,  699);  and  many 
others,  all  of  tbem  indicating  a  settled  policy 
that  all  structures  of  thia  character  should 
allow  connecting  roads  to  cross  tbem  with 
their  cars,  trains,  and  engines.  It  Is  said  that 
the  reference  to  the  act  of  ltl66  should  be  con- 
fined to  its  3d  and  8d  sectloos;  but  as  the 
matters  provided  for  In  those  sections  were 
fully  otherwise  covered  in  the  Pacific  railroad 
acta,  that  does  not  commend  itself  to  us  aa  a 
reasonable  conatrucUon.  But  it  Is  argued  that 
I'ven  if  the  Pacific  Company  were  authorized 
to  grant  to  the  Rock  Island  Company  the 
right  to  run  Its  trains  with  Its  engines  over  the 
bridge,  it  was  not  empowered  to  grant  the  same 
rights  over  tbe  tracks.  The  evidence  shows 
*ibat  the  tracks  east  of  tbe  bridge  were  [ftSS 
upon  the  approach  to  the  structure  proper, 
and  it  appears  from  the  maps  that  the  depot 
at  the  west  end  of  the  bridge  was  more  than 
half  a  mile  distant.  The  act  of  1871  provided 
that  for  the  more  perfect  connection  of  theroads 
east  of  the  river  with  those  west  of  It  tbe  com- 
pany might  issue  bonds  and  secure  tbe  same 
by  mortgage  "  on  the  bridge  and  approachea 
and  Rppurteoances,"  and  it  would  seem  to  be 
clear  that  tbe  approaches  on  the  west  side,  as 
well  as  on  the  east,  must  be  regarded  as  part 
of  the  structure.  Moreover,  the  act  refers  to 
"  tbe  tracks  and  depots  required  to  perfect  the 
same."  A  railroad  bridge  can  be  of  no 
use  to  the  public  unless  united  with  neces* 
sary  appurtenances,  such  as  approaches, 
tracks,  depots,  and  other  facilities  for  the 
public  accommodation.  And  we  consider 
Oiuncil  Bluffs,  Omaha,  and  South  Omaha, 
under  the  facta,  as  necessarily  embraced  In 
the  inlenUon  of  Congress.  It  is  true  that  It 
appeara  that  from  the  depot  to  the  point  in 
South  Omaha  where  the  tracks  of  the  com- 
panies connected  is  about  4  miles;  but  the 
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fcbeme  of  Coo  grew  was  to  accompliab  tbe 
more  perfect  cooneciioD  "at  or  near  CouqcII 
Bluffs,  Iowa,  and  Omaba,  Kebraska,"  aod  we 
tbf  Dk  this  distance  refisooably  within  the  terms 
<Kf  the  act  of  1671,  liberally  construed,  as  the 
act  should  be. 

The  legisl&tion  of  1863  and  1864  in  respect 
of  the  Union  Pacific  Railway  Company  was 
under  consideration  in  Union  P.  B.  Co.v.EaU, 
91  U.  a  843.  840  [28:438,439],  and  it  was  said 
by  Mr.  Justice  Strong:  "Tbe  scheme  of  tbe 
act  of  Congress,  then.  Is  very  apparent.  It 
was  to  secure  the  connection  of  tbe  main  line 
at  least  three  branches,  with  the  Missouri 
and  Iowa  railroads,  and  with  a  railroad  run- 
ning eastwardly  from  Sioux  City  in  Iowa, 
either  through  tbst  state  or  through  Mlanesots. 
An  observance  of  tbia  scheme,  we  think,  will 
aid  in  considering  the  inquiry  at  what  place 
tiib  act  of  Congress,  and  tbe  orders  of  the 
President  made  In  pnnnance  thereof,  estab- 
lished the  eastern  termious  of  tbe  Iowa  branch. 
From  it  may  reasonably  be  inferred  that  the 
pnrpoee  of  Congress  was  to  provide  for  con- 
nections of  the  oraocbes  of  the  main  line  of 
the  Union  Pacific  road  with  railroads  running 
through  the  states  on  tbe  east  of  the  territory, 
589]  and  to  provide  for  those  'connections 
within  those  states  at  polnia  at  or  near  their 
western  boundaries." 

On  June  15, 1866,  an  act  was  approved  (14 
Stat,  at  L.  66)  "to  facilitate  commercial, 
postal,  and  military  communication  among 
the  several  states."  carried  forward  as  U.  B. 
Rer.  Stat.  %  0258,  which  provided  that  "every 
railroad  company  in  the  United  States,  whose 
road  is  operated  by  steam,  its  lucceason  and 
assigns,  M,  and  ii  herebr,  anthorlzed  to  carry 
upon  and  over  Its  road,  boats,  bridges,  and 
ferries  all  passen^rs,  troops,  government 
supplies,  mails,  freights,  and  property  on  tbefr 
way  from  any  stAte  to  another  state,  and  to 
receive  compenemion  therefor,  and  to  connect 
with  roads  of  other  states  so  as  to  form  eon- 
tionous  lines  for  tbe  transportation  of  the  same 
to  tbe  place  of  destination." 

It  is  impossible  for  us  to  ignore  tbe  great 
public  policy  In  favor  of  continuous  lines  thus 
declared  by  Congress,  and  that  it  Is  in  effect- 
uation of  tbat  policy  that  such  business  ar- 
rangements as  will  nuke  such  connections 
effective  are  made. 

We  are  of  the  opinion  that  it  was  within  the 
powers  of  tbe  Pacifle  Company  to  enter  Into 
contracts  for  running  arraogemeota,  including 
the  use  of  its  tracks,  and  tbe  connections  and 
accommodations  provided  for,  and  we  cannot 
I»erceive  tbat  this  particular  contract  wan  open 
to  tbe  ob}ecUon  that  it  disabled  the  Pacific 
Company  from  discharging  lis  duties  to  the 
public  By  the  contract  the  Pacific  Company 
parted  with  no  franchise,  aod  was  not  excluded 
from  any  part  of  its  property  or  tbe  full  enjoy- 
ment of  IL  What  It  agrera  to  do  was  to  let 
the  Rock  Island  into  such  use  of  the  bridge 
and  tracks  as  it  did  not  need  for  its  own  pur- 
poses. TUs  did  not  alien  any  property  or 
rfsht  necessary  to  the  discharge  of  its  public 
ODllgaUoDs  and  duties,  but  simply  widened 
the  extent  of  tbe  use  of  its  property  for  the 
same  purposes  for  which  that  property  was  ac- 
quired, to  its  own  profit  so  far  as  that  use  was 
concerned,  and  in  the  furtherance  of  the  de- 
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mands  of  a  wise  public  policy.  If,  by  so  doing, 
It  may  Iiave  asalBted  a  competitor,  it  does  nut 
lie  in  Its  mouth  to  urge  that  as  rendering  iu 
contract  Illegal  as  opposed  to  public  policy. 
Ability  to  perform  its  own  immediate  dutie» 
to  the  public  is  tbe  limitation  on  its  jut 
*dt»ponendi,  we  arecondderiog,  and  tfaiit  [590 
limitation  had  no  application  to  such  a  use  as 
tbat  in  question. 

Tbe  leading  cases  of  Thomtu  v.  Wat  Jertiey 
R.  Co.  101  D.  3.  71  [35:9501;  PennBulwnia  R. 
Co.  V.  8i.Louu,A.  <fc  T.  H.  R.  Co.  118  U.  S.  290 

gO:  881;  Oregon  S.  JVav.  Co.  v.  Oregonian 
.  Co.  180  U.  S.  1  [»3:8S7];  Central  ^antp. 
Co.  T.  Pullman  Palace  Car  Co.  189  U.  8.  34 
[35:55];  St.  Louie.  V.  AT.  H.  R.  Co.  v.  Terrg 
mute  d  I.  R  Co.  145  U.  8.  SOS  [36:  7481; 
United  State*  v.  Union  P.  R  Co.  160  U.  S.  1 
[40:  319],  arose  upon  instruments  which 
dlspoBsesfled  the  corporations  of  all  of  their 
property  and  of  all  capacity  to  perform  their 
public  duties.   But  we  have  no  such  case  here. 

The  argument  Is  pressed  that  the  Pacific 
Company  might  become  disabled  by  reason 
of  the  increase  of  business  lo  tbe  future,  but 
the  defendant  asserts  in  its  answer  that  it  is  able 
to  carry  on  the  bueiness  of  hauling  complain- 
ant's cars  "Immediately  and  at  all  times,''  if  it 
may  do  so  with  Its  own  engines  and  on  its  own 
terms,  and  be  permitted  In  tbe  meantime  to 
repudiate  this  contract.  Tbe  proof  wholly 
falls  to  establish  that  tbecootract  involves  any 
present  inability  or  any  existing  ground  for 
apprehension  In  that  regard,  and  shows  that 
tb«  bridge  and  tracks  of  tbe  Pacific  Company 
are  fully  adequate  to  meet  much  larger  de* 
mands  than  are  now,  or  within  any  reasonable 
time  can  be  expected  to  l>e,  made  upon  tbein 
under  the  contract.  The  country,  as  was  said 
below,  will  ^ow  In  population  and  business, 
and  the  business  of  tbis  particular  corporation 
will  increase,  but  with  the  Increased  volume 
of  business  come  increased  facilities  for  its 
transaction.  Horeover,  increase  in  the  same 
ratio  for  the  future  as  in  the  past  Is  not  to  be 
exppctcd,  for  new  roads  are  coDStaotly  being- 
built  and  othercbaDDcls  of  transportation  open- 
ed; and  it  cannot  be  conclusively  assumed  tbat 
tbe  common  means  of  tranRportatioo  twenty 
years  bcoce  may  not  be  quite  different  from 
what  they  are  at  present.  It  will  not  do  to 
hold  tbis  contract  void  and  allow  defendant 
to  escape  from  the  obligations  it  assumed  on 
the  mere  suggestion  that  at  some  time  in  the 
remote  future  there  is  a  possibility  tbal  tbe 
suggested  contingency  might  arise.  Should 
it  happen,  however,  the  courts  are  competent 
*to  relieve  from  the  consequeocea  of  so  [59 1 
radical  a  cbapge  of  condition. 

Objection  Is  made  tbat  by  reason  of  theprr»- 
Tlaion  for  referees  in  case  of  difference  be- 
tween the  two  companies  as  to  tbe  operation 
of  trains,  tbe  full  control  of  the  Pacific  Com- 
pany of  its  road  and  franchises  Is  taken  away. 
If  that  stipulaiion  were  stricken  out,  tbe  ri};bt 
of  tbe  Rock  Island  Company  to  use  the  tracks, 
subject  to  the  reasooable  management  of  the 
PaciHc  Company's  officers,  would  still  remain, 
and  the  contract  itself  contained  a  provision 
contemplating  tiie  possible  invall^ty  of  some- 
one of  the  stipulations  not  of  tbe  essence  of 
the  contract.  There  does  not  appear  to  have 
Iwen  any  tpeclfio  contention  in  tbe  circuit 
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court  or  In  the  conrt  of  appeals  that  that  par- 
ticular clause  WftB  Invalid;  aod,  if  It  were,  the 
power  reserved  in  the  decree  waa  aufflclent  lo 
permit  u  appHcfttloD  to  the  court  for  ita  rood- 
uteatloD  aod  the  subatltutlOD  of  the  Judgment 
of  die  court.  We  cannotbold  that  If  the  par- 
ticular clauBe  were  objectionable  the  contract 
would  be  invalidated  as  a  whole,  and  U  la  loo 
late  to  ask  a  reversal  on  the  ground  that  the 
clause  itself  to  not  enforceable. 

We  do  not  feel  called  upon  to  enter  at  length 
opoo  other  objections  urged  by  appellants* 
counsel.  One  of  them  was  that  the  Rock  Is- 
land and  St.  Paul  companiee  derived  no  power 
from  the  laws  of  Nebraska  to  enter  Into  the 
alleged  contract  because  thej  had  not  com- 
plied with  the  statutes  of  the  state  in  that  be- 
half. After  the  testimony  was  closed,  and  as 
the  flnal  hearing  commenced,  .defendants 
moved  the  court  to  permit  the  introduction  of 
the  evidence  upon  which  this  contention  is 
based.  This  was  objected  to  by  complainants, 
the  objection  sustaiDed  and  defendants  ex- 
cepted. We  concur  in  the  view  of  the  circuit 
court  of  appeals,  which  held  that  there  was  no 
abuse  of  discretion  Id  the  court  below  In  deny- 
ing the  motion,  and  did  not  consider  the  re- 
jected ovldeoce  or  the  argument  based  upon 
tu  The  Rock  Island  Company  built  its  road 
from  South  Omaha  to  Lincoln  as  vested  with 
the  corporate  power  lo  do  so.  and  It  contracted 
as  In  the  possession  of  the  power  as  a  corpora- 
092]  tion  existing  In  *ana  under  the  laws  of 
Nebraska.  ThestateAppearstobaTebeencon- 
tent,  and  the  contract  not  being  necessarily 
beyond  the  scope  of  the  powers  of  the  corpo- 
ration, must,  In  the  absence  of  proof  to  tbt 
contrary,  be  deemed  valid. 

Nor  can  the  contract  be  held  invalid  because 
within  its  prescribed  duration  the  charter  of 
the  Rock  Island  Company  expired  by  its  terms. 
The  contract  was  carefully  drawn  In  view  of 
such  expiration  of  the  several  corporate  exb- 
tences  of  the  parties  to  it,  who  bound  them- 
selves to  take  such  steps  as  mlsht  he  necessary 
to  continue  the  contract  In  force.  And.  as 
observed  by  the  court  of  appeals,  the  contin- 
gency that  the  Rock  Island  Company  "will 
cease  to  exist  and  leave  neither  assigns  nor 
successors  to  far  too  remote  to  hare  any  la- 
flneoce  upon  the  validity  of  this  contract** 
10  U.  S.  App.  193. 

It  to  also  said  that  the  contract  was  void  so 
far  as  the  Repubtican  Valley  Railroad  Com- 
pany was  concerned,  Iwcause  without  consid- 
eration. Inasmuch  as  the  Rock  Island  Com- 
pany was  to  pay  the  Padflc  Company  for  the 
posMsslon  and  use  of  the  rtilw«y  and  appur- 
tenant ^periy  between  Lincoln  and  Beatrice 
to  the  nciflc  Company,  and  so  the  Valley 
Company,  as  an  Independent  oorporation,  re- 
ceived no  compeosatlon;  but  the  stockholders 
of  the  Valley  Company  entered  into  the  cove- 
outs  in  question,  and  as  each  of  its  incorpo- 
rators was  an  officer  or  employee  of  the  Union 
Padflc  Company,  lu  road  was  built  with  the 
funds  of  that  company;  even  share  of  lu 
■lock  ever  issued  was  taken,  held,  or  voted  by 
some  officer  or  employee  of  that  company  in 
trust  for  it ;  the  officers  of  the  two  companies 
had  alwavs  been  the  same,  and  in  their  opera- 
tion no  dtotinction  bad  ever  been  made  be- 
tween the  two  toads;  and  their  earnings  bad 
IM  U.S. 


f^one  Into  and  their  expenditures  been  paid 
from  a  common  treasury.  We  think  there  to 
no  merit  in  the  objection  that  for  the  reason 

S'ven  the  Valley  company  was  not  bound  bj 
)  covenants. 

But  it  is  earnestly  contended  that  the  Pao- 
iflc  Cnmpany  had  no  power  under  Its  charier 
as  a  Federal  corporation  to  operate  any  other 
line  of  road  than  those  lines  which  It  was  spe- 
cifically authorized  by  Congress  to  construct, 
and  that  it  was  prohibited  under  the  Constilu- 
tlon  and  laws  of  Nebraska  from  *doIng  [093 
so.  and  therefore  that  It  could  not  obligate  it- 
self to  use,  and  to  pay  to  the  Rock  Island 
Company  compensation  for  the  use  of,  the 
road  between  South  Omaha  and  Lincoln. 

It  does  not  appear  that  this  point  was  called 
to  the  attention  of  the  circuit  court  or  decided 
by  it,  nor  in  the  errors  asslsned  to  the  decree 
of  the  circuit  court  in  the  circuit  court  of  ap- 
peals was  there  any  error  attributed  to  the 
cree  in  this  partlcu'lar;  nor  did  that  conrt  pas* 
upon  any  such  question.  It  Is  indeed  admitted 
that  the  point  Is  raised  for  the  first  time  in  (his 
court.  We  have  to  determine  on  thto  appeal 
whether  in  our  judgment  the  circuit  court  of 
appeals  did  or  did  not  err,  and  affirm  or  re- 
verse accordingly.  It  to  truethat  our  decision 
necessarily  reviews  the  decree  of  the  circuit 
court  in  reviewing  the  action  of  the  court  of 
appeals  upon  it,  and,  under  the  statute,  our 
mandate  goes  to  the  circuit  court  directly,  but 
it  to,  notwithstanding,  the  judgment  of  the 
circuit  court  of  appeali  that  we  are  called  on 
primarily  to  revise.  It  will  be  seen  then  that 
the  Judgments  of  the  courts  of  appeals  should 
not  ordloarily  be  re  examined  on  the  sugges- 
tion of  error  In  that  court  in  that  it  did  not 
hold  action  of  the  circuit  court  erroneoua 
which  was  not  complained  of.  We  will,  how- 
ever, make  a  few  observsU(nu  on  the  pcrint 
thus  tardily  presented. 

The  8th  section  of  the  11th  article  of  the 
Constitution  of  that  state  provided  that  no 
railroad  corporation  of  any  other  state  or  of 
the  United  States,  doing  buainess  In  Nebraska, 
should  be  entitled  to  exercise  the  right  of  emi- 
nent domain  or  have  power  to  acquire  right 
of  way  or  real  estate  for  depot  or  other  usea 
until  it  should  have  become  a  oorpontton  of 
the  8t»te  pursuant  to  the  Constitution,  but  we 
do  not  see  what  that  provision  has  to  do  with 
thto  question.  The  stipulations  of  the  con- 
tract relating  to  the  use  of  the  Rock  Island 
tracks  between  South  Omaha  and  Lincoln  by 
the  Pacific  Company  did  not  embrace  the  ac- 
quisition of  light  of  WW  or  ml  estate,  or  the 
exercise  of  the  power  of  eminent  domain  by 
the  latter. 

By  the  contract  the  Rock  Island  Company 
gave  the  Pacific  Company  "therlghtand  priv]. 
lege  to  move  and  operate  Its  ^trains  over  [594 
the  tracks"  and  nothing  more,  and  it  was  pro- 
vided that  the  Pacific  Company  should  do  no 
business  at  intermediate  points.  The  Pacific 
Company  was  to  run  its  trains  over  the  Rock 
Island  tracks  45  miles,  and  It  agreed  to  pay  m 
fair,  compensation  for  doing  so.  It  was  per- 
fectly competent  for  the  Pacific  Company  to 
contract  to  deliver  at  Lincoln  freight  and  pas- 
sengers taken  up  at  Omaha,  and  In  carrying 
out  such  contract  It  could  make  deliveries  lo 
car  loads  just  aa  well  as  In  small  parcels.  It 
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follows  that  its  can  mislit  be  ran  Uirougfa, 
aod  the  fact  that  under  tbis  contract  the  Paci- 
fic Company  would  haul  its  cars  with  its  own 
engines  amounts  to  no  more  than  a  mere  meth- 
od of  dofog  the  busiaess.  And  aa,  when  ft 
contracts  for  deliveries  bejond  its  own  line. 
It  moat  pay  the  connecting  compaoy  for  its 
services,  that  compensation  mlebt  be  Qied  by 
the  parties  upon  any  basis  they  agreed  to. 
Here  it  agreed  to  pay  a  certain  sum  per  mf  le 
for  the  imleage  over  which  its  trains  run,  and 
the  difference  between  that  and  any  other 
mode  of  payment  did  not  go  to  the  powers  of 
the  company.  Where  a  corporate  contract  is 
forbidden  bjr  a  statute  or  is  obviously  hostile 
to  the  public  advantage  or  coDveDience,  the 
courts  disapprove  of  it,  but  when  there  Is  no 
express  prohiblUon  and  it  Is  obvious  that  the 
■contract  Is  one  of  advantage  to  the  public,  the 
rule  is  otherwise.  As  remarked  in  Jaekaon- 
■viae,  M.  P.  R.  (£  2fav.  Co.  v.  Booper,  ISO  D. 
8.  014  [40:  510]:  "Although  the  contract 
power  of  railroad  companies  is  to  be  restricted 
to  the  general  purposes  for  which  they  are 
desigDed,  yet  there  are  many  tranaactlona 
which  are  Incidental  or  auxiliary  to  Ita  m^n 
business,  or  which  may  be  useful  In  the  care 
and  maoagement  of  the  property  which  It  is 
authorized  to  bold,  aod  In  the  safety  and  com- 
fort of  the  psssengers  whom  it  Is  Its  duty  to 
transport.  Courts  may  be  permitted,  where 
'ttiere  is  no  legislative  prohibition  shown,  to 
put  a  favorable  construction  upon  auch  ezer> 
ciae  power  by  railroad  companies  aa  la 
necessanr  to  prmnote  the  success  of  the  com- 
pany within  Its  chartered  powers  and  to 
contribute  to  the  comfort  of  those  who  travel 
thereon."  And  that  principle  Is  arolicable  to 
the  transportation  of  through  freigfic  and  pas- 
aeoeera  over  connecting  lines. 
50o]  *Onder  the  laws  of  Nebraska  railroad 
companies  are  clothed  with  ample  power  to 
make  leases  or  any  arrangements  for  their  com- 
mon benefit  consistent  with  and  calculated  to 

Sromote  the  objects  for  which  they  sre  created. 
Feb.  Comp.  Stat.  (1887).  248.  chap.  16:  %  94. 
There  Is  notbing  In  the  charter  of  the  Pacific 
Company  that  prevents  such  an  arrangement 
■sthia  In  controversy,  unless  by  implication, 
and  as  by  It  the  public  Interest  was  subserved, 
that  company  reached  Ita  own  lines  by  a  shorter 
route,  and  accommodated  ita  own  through 
freight  and  travel,  we  are  not  prepared  to  htMd 
that  it  was  lovalid. 

These  observations  also  apply  to  the  clause 
of  the  contract  in  respect  of  toe  road  between 
McPhcnon  and  Hutchinaon,  but  it  should  be 
added  that  that  reach  of  road  was  held  and 
operated  by  the  Kansas  company,  which  was 
a  Kansas  corporation.  The  Union  Pacific 
Railway  Company  was  formed  by  the  consoli- 
dation of  the  Union  Pacific  Rsllway Company, 
«  Federal  corporation,  the  Denver  Company,  a 
Colorado  ooiporatfoB,  and  a  corporation  nrigl- 
Dally  named  the  Leavenworth,  Pa wnee.A  West- 
ern RHllway,  afterwards  called  the  Union 
Pacific  Railway,  eastern  division,  and  lastly 
the  Kansas  Pacific  Railway.  The  latter  com- 
pany by  its  first  name  was  Incorporated  under 
the  laws  of  the  territory  of  Kansas,  and  upon 
the  admission  of  Kansas  into  the  Union  became 
a  oorporatloD  of  that  atate.  The  acta  of  Con- 
(tress  of  S8»  and  1804  clothed  it  with  new 


franchises,  but  did  not  deprive  It  of  Its  power* 
asa  state  corporation,  which  could  be  exercised 
by  the  consolidated  company  in  Kansas,  so  far 
as  not  in  derogation  of  Its  Federal  powers. 
Aod  Kansas  corporations  were  duly  empow- 
ered to  enter  Into  leases  and  the  like  by  th» 
state  laws.   1  Kan.  Gen.  Stat.  448,  chap.  SS, 

%  lis. 

3.  Waa  the  contract.  If  within  its  powers, 
duly  authorized  by  the  Pacific  Company?  No 
question  arises  but  that  the  contract  was  exe- 
cuted in  due  form,  and,  as  to  the  manner  In 
which  Its  execution  was  authorized,  the  facts 
appear  to  be:  On  April  22, 1690,  the  executive 
committee  passed  the  resolution  approving  the 
contract  and  authorizing  the  president  of  the  ' 
company  to  execute  it,  and  on  the  SOih  of 
theaame*moDtb  the  stockholders  at  their[596 
regular  annual  meeting  voted  to  approve  the 
contract  and  the  action  of  the  executive  com- 
mittee relative  thereto.  The  board  of  directors 
never  formally  acted.  As  soon  as  the  contract 
was  executed,  the  Pacific  Company  required  the 
Rock  Island  Company  to  make  proper  connec- 
tions between  McPherson  and  Hutchinson, 
which  was  done,  and  the  Pacific  Company 
commenced  to  run  over  those  tracks,  and  con- 
tinued to  do  so  until  after  the  disputes  between 
the  two  companies  became  flagrant.  On  the 
other  hand,  the  Rock  Island  Company  com- 
menced the  construction  of  its  road  between 
South  Omaha  and  Lincoln  and  of  the  stations 
and  Tarda  at  Lincoln  on  tbe  lands  of  the  Re- 
publican Valley  Company.  Appellants  con- 
tend that  the  action  of  the  stockholders  and 
the  executive  committee  was  Ineffectual  be- 
cause the  board  of  directors  was  tbe  only  body 
that  could  authorize  tbe  president  and  secre- 
Ury  to  make  the  contract.  The  contract  ap- 
pearing on  its  face  to  iutve  been  duly  executed, 
and  the  parties  having  entered  upon  lis  execu- 
tion, necessarily  with  full  knowledge  on  tbe 

gart  of  the  tKnrd  of  directors  of  the  Pacific 
ompaoy,  the  board  would  be  presumed  to 
have  ratified  It,  although  it  in  fact  took  no  af- 
firmative action  In  the  matter.  PitMvrg,  O. 
dt  St.  L.  B.  Co.  V.  Keokuk  A  H.  Bridge  Go.  181 
U.  8.  871.  881  [88:  157,  1«0]. 

When  by  the  charter  of  a  corporation  Its  pow- 
ers are  vested  in  Its  stockholders,  and  this  was 
the  common-law  rule  wbeo  the  charter  was 
silent,  tbe  ultimate  determination  of  tbe  man- 
agement of  the  corporate  affairs  rests  with  Its 
stockholders;  and  tbe  charter  of  the  Pacific 
Company  did  not  commit  the  exclusive  control 
to  the  iward  of  directora. 

By  the  1st  section  of  the  set  certain  persona 
named,  together  with  fire  fxnnmlssloners  to  be 
appointed  by  Uie  Secretary  of  tbe  Interior, 
were  with  their  successors  created  a  body  cor- 
porate and  politic  with  certain  powers,  which 
were  to  determine  after  the  company  was  fully 
organized,  "and  thereafter  tbe  atockbolders 
shall  constitute  said  body  politic  and  corpo- 
rate." It  waa  further  provided:  "Said  com- 
pany, at  any  regular  meeting  of  the  stockhold- 
ers called  for  that  purpose,  shall  have  power  to 
make  by-laws,  rules,  and  regulations  *as  [097 
they  shall  deem  needful  and  proper,  toucbioe 
the  disposition  of  the  stock,  property.eatate,  and 
effects  of  tbe  company  not  inconsistent  here- 
with, the  tnnsfer  of  aharea,  the  terms  of  office, 
dntlea,  and  conduct  of  their  officers  and  M^rr. 
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ants,  and  all  matters  vbatsoever  which  may 
appertain  to  the  affairs  of  said  company. 
The  same  aecllOD  provided  that  the  directors 
"abaU  have  power  to  appotnt  such  engiaeers, 
agents,  aod  subordlDatea  as  may  from  time  to 
time  be  oecessary  to  carry  into  effect  the  object 
of  this  act,  and  to  do  all  acts  and  things  (ouch- 
lag  the  localiOD  and  construction  of  said  road 
and  telegraph.  Bald  directors  may  require 
payment  of  subscrlptiona  to  the  capital  stock 
after  due  notice,  at  such  times  and  in  such  pro- 
portions as  they  may  deem  necessary  to  com- 

eele  the  road  and  telegraph  within  the  time 
this  act  prescribed." 

Acting  under  the  authority  conferred  upon 
them  by  the  charter,  the  stockholders  of  the 
Pacific  Company  adopted  by-laws  for  the  gov- 
ernment of  the  corporation  and  for  the  regula- 
tion of  Its  business  affairs.  By  §2  of  art.  4 
of  the  by-lawa  It  wat  provided:  "Theboardof 
direclon  shall  bavethe  whole  charge  and  man- 
agement of  the  property  and  effects  of  the  com- 
pany and  they  Aay  delegate  power  to  the  ex- 
ecutive committee  to  do  any  and  all  of  the  acts 
which  the  I>o&rd  Is  authorized  to  do  except  such 
acts  as  by  law  and  these  by-laws  roust  be  done 
by  the  board  Itself."  Thus  the  stockholders 
authorized  the  board  of  directors  to  delegate 
Uie  power  to  the  executive  committee  to  do  any 
and  all  acts  which  the  board  itself  was  author- 
ized to  do.  The  executive  committee  derived 
its  authority  from  the  stockholders  through 
the  board  of  directors.  Byg  2  of  art.  S  of  the 
by-laws  it  was  provided:  "  The  executive  com- 
mittee shall  have,  and  may  exercise  by  a  ma- 
jority of  Its  members,  all  the  powers  and  au- 
thority which  from  Ume  to  time  may  be 
delegated  to  aaid  committee  by  the  board  of 
directors."  As  earlv  as  Marcn  IS,  1877,  the 
board  of  directors  adopted  a  resolution,  "  that 
while  the  board  of  directors  is  not  in  session 
the  full  power  thereof,  under  tiie  charter  and 

S)r-laws,  is  heret^  conferred  apon  the  execu. 
TO  committee,  and  the  procndlnn  of  said 
committee  at  its  last  meetingare  hereby  ratified 
508]  and  *cuDflrmed."  In  1879  the  form  of 
resnlutioQ  adopted  by  the  board  was  as  follows: 
"  Resolved,  that  while  the  board  of  directors 
Is  not  in  session,  the  full  power  under  the  char- 
ter and  by-laws  be  and  It  Is  hereby  conferred 
upon  the  executive  committoe."  Similar  reso- 
lutions were  passed  every  year  up  to  April  80, 
1690,  when  the  board  of  directors  passed  sub- 
stantially the  same  resolution  which  they  bad 
been  in  the  hahit  of  adopting  from  year  to  year. 
It  was  shown  tLat  the  meetiogs  of  the  execu- 
tive committee  were  frequent,  but  that  the 
board  usually  met  only  twice  a  year,  the  busi- 
ness of  the  compsny  wing  more  conTenlently 
transacted  by  the  committee. 

The  contracts  In  question  were  in  the  proper 
form,  signed  and  executed  by  the  proper  ex- 
ecutive officers  and  attested  by  the  corporate 
seal,  they  were  approved  and  authorized  by 
the  executive  committee,  which  committee 
had  all  the  powers  of  the  board,  and  were 
ratified,  approved,  and  confirmed  by  the  stock- 
holders at  their  rej^alar  annual  meeting.  This 
was  sufficient  to  bmd  the  Pacific  Company  al- 
though no  formal  action  by  the  board  was 
had.  But  it  is  argued  that  this  cannot  be  so 
because  of  the  peculiar  relation  which  the  gov- 
ernment directors  of  the  Paciflc  Company  bore 
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to 'the  corporation,  differing  from  that  of 
other  directors;  and  the  absence  of  the  gov- 
ernment director,  who  was  a  member  of  the 
executive  committee,  from  the  meeting  which 
approved  and  authorized  the  contract,  is  also 
commented  on  as  If  thereby  the  action  of  the 
executive  committee  in  that  behalf  was  ren- 
dered ineffective. 

By  the  1st  section  of  the  act  of  1863  not  less 
than  thirteen  directora  were  to  be  elected  and 
two  to  be  appointed  by  the  President  of  the 
United  States,  "who  shall  act  with  the  body  of 
directors,  and  be  denominated  directors  on  the 
part  of  the  government." 

The  18th  section  of  the  act  of  1804  Is  as  fol- 
lows: 

"That  at  and  after  the  next  election  of 
directors,  the  number  of  directors  to  be  elected 
by  the  stockholders  shall  be  fifteen ;  and  tba 
number  of  directors  to  be  appointed  by  the 
President  shall  be  five;  and  the  President  shall 
appoint  three  additional  directors  to  serve  dntil 
the  next  regtilar  election.and  "thereafter  [099 
five  directors.  At  least  one  of  said  governmeni 
directors  shall  be  placed  on  each  of  the  stand- 
ing committees  of  sidd  company,  and  at  least 
one  on  every  special  committee  that  may  be 
appointed.  The  government  directors  shall, 
from  time  to  time,  report  to  the  Secretary  of 
the  Interior  in  answer  to  any  Inqui  ries  be  may 
make  of  them,  touching  the  condition,  man- 
agement, and  progress  of  the  work,  and  shall 
communicate  to  the  Secretary  of  the  Interior 
at  any  time  such  information  as  slmuld  be  In 
the  possesdonof  the  department.  Tliey  shall, 
as  often  as  may  be  necessary  to  a  full  knowl- 
edge of  the  condltioQ  and  management  of  the 
line,  visit  all  portions  of  the  ilhe  of  road, 
whether  built  nr  surveyed;  and  while  absent 
from  home,  attending  to  their  duties  as  direc- 
tors, shall  be  paid  their  actual  traveling  ex- 
penses, and  be  allowed  and  paid  such  reason- 
able compensation  for  their  Ume  actuall/ 
employed  as  the  board  of  directors  may  de- 
cide." 

We  see  nothing  in  the  provisions  relating  to 
government  directors  which  makes  It  indis- 
pensable that  the  board  should  formally 
authorize  such  contracts  as  the  one  under  con- 
sideration. Congress  did  not  vest  in  the  gov- 
ernment dIrectoTsany  peculiar  powers.  They 
bad  the  same  powers  as  other  directors  and  no 
more,  but  as  government  directors  th^  were 
to  make  reports  to  the  Secretary  of  the  Interior 
In  respect  of  the  affairs  and  matters  mentioned 
In  the  act  of  1804.  They  could  not  either  by 
a  negative  vote  or  by  absenting  themselves 
from  the  meetings  prevent  the  transaction  of 
the  necessary  business  of  the  company,  in 
which  they  were  entitled  to  participate  on  the 
same  terms  as  their  associates.  Congress  did 
not  look  to  any  action  of  theirs  for  the  protec- 
tion of  the  public  interests  but  sought  to  secure 
those  interests  by  specific  leglstatlon.  Thus  it 
was  provided  by  the  set  of  1862  that  patents 
for  lands  aed  government  bonds  should  not  be 
Issaed  to  the  company  until  the  road  had  been 
cotistructed,  examined,  and  approved  by  the 
commrssioot'rs  and  the  facts  certified  to  the 
President  and  Secretary  of  the  Treasury;  and 
a  forfeitureof  the  rights  l)elongiag  to  the  com- 
pany and  the  lands  granted  lo  It  in  case  of  de- 
fault on  Ita  part  to  redeem  the  bonds  or  any  of 
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them  wtaeD  required  to  do  so  by  Ibe  Socrelary 
600]  of  the  Treasury  in  'accordance  with  the 
provuiou  of  the  act,  was  also  provided  for. 

The  joint  resolution  for  the  protection  of  the 
loterestB  of  the  United  States  (16  Stat,  at  L.  S6) ; 
the  appropriation  act  of  HArch  9,  1873  (17 
Stat  at  L.  485,  008);  the  Tkurman  act  (20 
Stat,  at  L.  66);  the  act  amendatory  of  the  15th 
■ecUon  of  the  act  of  1863  (18  StaL  at  L.  Ill); 
the  act  proTldlne  for  a  commission  to  investi 
gate  the  transacuons  of  the  company  (24  StaU 
at  L.  488).— are  examples  of  such  legislaUoo, 
and  It  was  through  them,  and  not  through  the 
agency  of  tfae  government  directors,  that  Con- 
gress sought  to  protect  the  interests  of  the  gov- 
ernment and  the  public.  We  regard  the  posi- 
tion as  wholly  uateoable  that  this  provision 
for  goTemment  directors  to<^  the  corporation 
out  of  the  general  rule  that  except  In  cases 
where  the  charter  imposes  a  limitation  the 
stockholders  are  tfae  proper  parties  to  take  final 
action  in  the  management  of  the  corporate 
affairs. 

8.  The  jurisdiction  of  courts  of  equity  to 
decree  the  specific  performance  of  agreements 
Is  of  a  Terr  ancient  date,  and  rests  on  the 
ground  of  the  inadequacy  and  incompleteness 
of  the  remedy  at  law.  Its  exercise  prevents 
the  intolerable  travesty  of  Justice  involved  in 
permitting  parties  to  refuse  performance  of 
their  contracts  at  pleasure  by  electing  to  pay 
damages  for  the  breach. 

It  is  not  contended  that  multiplicity  of  suits 
to  recoTer  damages  for  the  refiual  of  defend- 
ants to  perform  would  aflOrd  adequate  rdief, 
Dor  could  it  be,  for  such  a  remedy  under  the 
circumstances  would  neither  be  plain  nor  com- 

!>lete,  nor  a  sufficient  substitute  for  the  remedy 
n  equity,  nor  would  tfae  interests  of  the  public 
be  subserved  thereby.  But  it  Is  objected  that 
•qnity  will  not  decree  speeMe  performance  of 
a  contract  requiring  contlnuotu  acts  Involving 
skill,  judgment,  and  technical  knowledge,  nor 
enforce  agreements  to  arbitrate,  and  that  this 
case  occupies  that  attitude.  We  do  not  think 
so.  The  decree  Is  complete  In  Itaelf,  Is  self- 
operating  and  self-execuUng,  and  the  provision 
for  referees  lo  certain  contingencies  is  a  mere 
matter  of  detail,  and  not  of  the  essence  of  tfae 
contract. 

It  must  not  be  for^tten  that  In  the  increasing 
OOl]  complexities  *of  modern  business  rela- 
tiODS,  equitable  remedies  have  necessarily  and 
steadily  been  expanded,  and  no  infiexible  rule 
has  been  permitted  to  circumscribe  them.  As 
hasbeenwellsaid,  equity  has  contrived  Its  reme- 
dies "so  that  they  sball  correspond  both  to  the 
primary  right  of  the  injured  party,  and  to  the 
wrong  by  which  that  right  has  been  violated ;" 
and  "has  always  preserved  the  elements  of 
fiexibllity  and  expanBiveneas,  so  that  new  ones 
may  be  inventea,  or  old  ones  modified.  In 
order  to  meet  the  requirements  of  every  case, 
and  to  satisfy  the  needs  of  a  progressive  social 
condition  Id  which  new  primary  rights  snd 
duties  are  constantly  arising  and  new  Binds  of 
wrongs  are  constantiy  committed."  Pom.  Eq. 
Jur.  1  111. 

We  regard  the  case  of  Joy  v.  8t.  Louit,  l8S 
U.  8.1  [&4:  643],  as  determining  that  this  coo- 
tract  was  one  wiihio  tfae  control  of  a  court  of 
«quity  to  specifically  enforce.  In  that  case  the 
Sl  Louis,  Kansas  Ctty,  &  Colorado  Railroad 
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Ck»mpany  acquired  by  succession,  under  a  con- 
tract, the  right  of  running  lis  trains  over  the  line 
of  the  Wnbash  Ompany  from  a  point  on  the 
northern  line  of  Forest  Park,  through  the  park 
and  into  the  Union  Depot  at  St.  Louis, 
together  with  tfae  right  to  use  side  tracks, 
switches,  turnouts,  and  otfaer  terminal  facili- 
ties. It  was  a  continuing  right  and  unlimited 
In  time,  and  tfae  contract  contained  prorlsions 
r^ulating  the  running  of  trains  and  prescrib- 
ing the  duties  of  superintendents,  trainmasters, 
and  other  officers.  The  objections  that  are 
urged  against  the  specific  performance  of  the 
contract  under  consideration  were  urged 
against  the  speclflo  performance  of  that  con- 
tract and  were  severally  ovemiltid,  and  It  was 
held  that  nothing  short  of  the  ioterposition 
of  a  court  of  equity  would  provide  for  the  ex- 
igencies of  the  situation. 

Tbi8  case  was  cited  with  approval  In  FhratJt- 
Un  TeUg.  Co.  v.  Harritifn,  145  U.  S.  450  [86: 
7761.  The  contract  there  was  one  for  the  use 
by  Harrison  Brothers  St  Co.  of  a  wire  of  the 
Eranklia  Telegraph  Company  between  Phila- 
delphia and  Kew  York,  li  appeared  that 
Harrison  Brothers  &  Co.  bad  been  In  posses- 
sion of  a  certain  valuable  contract  with  the 
Insulated  Lines  Telegraph  Company,  to  the 
rights  of  which  company  the  Franklin  Tele- 
graph  Company  had  succeeded.  Desiring  to 
*faave  that  contract  terminated,  the  [602 
Franklin  Commay  entered  Intoanew  contract 
with  Harrison  Brothers,  by  which  the  Franklin 
Company  agreed  to  allow  Harrison  Brotbets 
the  right  to  put  up,  maintain,  and  use  a  tele- 
graph wire  on  the  poles  of  the  Franklin  Com- 
pany, At  the  expiration  of  ten  years  there- 
after the  wires  were  to  become  the  property  of 
the  telegraph  company,  after  which  time  the 
telegraph  company  was  to  lease  the  same  to 
Harrison  Brothers  for  9600  pe^  annum,  pay- 
able quarterly,  and  with  all  the  other  terms 
and  conditions  as  they  existed  before.  The 
ten  years  having  expired,  Harrison  Brothers 
continued  to  use  the  wire,  paying  the  stipu- 
lated sum  of  $600  per  annum  therefor,  but 
after  this  bad  gone  on  for  about  three  years  the 
telegraph  company  served  notice  on  HarrlBoo 
Brothers  putting  an  end  to  the  agreement, 
whereapon  Harrison  Brothers  filed  a  bill  to 
restndn  the  telegraph  company  from  termin- 
ating the  contract  and  to  faave  the  same  specifi- 
cally enforced,  and  this  court  held  that  the 
contract  was  one  proper  for  specific  perform- 
ance. 

Tbe  same  rule  was  laid  down  In  J^rotpeet 
Park  AO.I.B.  Co.  v.  Coney  JUand  A  B.  R 
Co.  144  K.  T.  15S  [86  L.  R  A.  610],  where 
many  auifaorities  are  cited. 

In  Dentor  d:  R  O.  R.  0>.  v.  Ailing.  90  U.  8. 
468  [25:  4S8J,  this  court  directed  an  injunction 
against  the  Ca&oo  Ctly  BHilway  Company 
from  preventing  tbe  Denver  road  from  UMng 
the  right  of  way  through  the  Grand  Cafion. 
and  BiUd:  "  If.  in  any  portion  of  the  Grand 
Cafion,  It  Is  impracticable  or  impossible  to  lay 
down  more  than  one  roadbed  and  track,  tfae 
court,  while  recognizing  tbe  prior  right  of  the 
Denver  Company  to  construct  and  operate  that 
track  for  Its  own  business,  should,  by  proper 
orders,  and  upon  such  terms  as  may  be  just 
and  equitable,  establish  and  secure  the  right 
of  the  Cafion  City  Company,  conferred  bv  the 
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ACt  ttf  March  8, 1879,  to  use  tba  aame  roadbed 
«ad  track,  after  complollon.  Id  common  with 
<be  OflDTer  Compaov." 

In  Ji«mphi$  Ah.  U.R.  Co.  t.  Southern Rsp. 
€o.  ("  JEepMrt  C<uet'\  117  U.  8.  1  [20:  791], 
the  expreat  companies  soucht  to  restraiD  the 
railway  companies  from  refusing  to  carry  ex- 
press matter  on  the  terms  of  contracts  which 
liad  expired,  which  the  court  held  cnuld  not  be 
«03]  done,  and  It  was  *satd:  "The  legisla- 
ture may  Impose  a  doty,  and  when  Imposed  It 
will,  If  oecessary,  be  enforced  by  the  courts; 
but,  aniees  a  duty  has  been  created  dtber  by 
VKhtfi,  or  by  contract,  or  by  statute,  courts  can- 
not be  called  on  to  give  it  effect." 

It  was  objected  in  Joy'i  Caae  that  the  court 
was  proposing  to  assume  the  management  of 
the  railroad  "  to  the  end  of  time,  but  Mr. 
Justice  Blatchford,  speaking  for  the  court, 
responded  that  the  decree  was  comi^ete  in 
itself,  and  that  It  was  "not  unusual  for  s 
court  of  equity  to  take  supplemental  proceed- 
ings to  carry  out  Its  decree  and  make  it  effec- 
tive under  altered  circumstances."  And  the 
court  applied  the  principle  that  considerations 
of  the  Interests  of  the  public  must  be  given 
due  weight  by  a  court  of  equity,  when  a 
public  means  of  transportation,  such  as  6  rail- 
road, comes  under  its  jurisdiction.  '  'Railroads 
«re  common  carriers  and  owe  duties  to  the 
f}ub1ic,''8aid  Mr.  Justice  Blatchford.  "The 
rights  of  the  public  in  respect  to  these  great 
h^hways  of  communication  sbould  be  fostered 
hy  the  courts;  and  it  is  one  of  the  most  useful 
functions  of  a  court  of  equity  that  Its  methods 
of  procedure  are  capable  of  twing  made  such 
as  to  accommndaie  themselves  to  the  develop- 
ment of  the  interests  of  the  public.  In  the  pro- 
gress of  trade  and  traffic,  by  new  methods  of 
intercourse  and  transportation.  The  preseot 
case  is  a  striking  Illustration.  Here  Is  a  great 
public  park,  one  of  the  lungs  of  an  important 
city,  which.  In  order  to  maintain  Its  usefulness 
Mapark,  muBtbeasfreeasposalMehom  being 
serrated  by  railroads;  and  yet  the  interests  of 
the  public  demand  that  it  shall  be  crossed  by 
a  railroad.  But  the  evil  consequences  of  such 
crossing  are  to  be  reduced  to  a  oiinimum  by 
having  a  single  right  of  way,  and  a  single  set 
«f  tracks,  to  be  used  by  all  the  rnilroafis  which 
desire  to  cross  the  park.  These  two  antagon- 
isms must  be  reconciled,  and  that  can  be  done 
•only  by  the  Inlerposltion  of  a  court  of  equity, 
which  thus  will  be  exercising  one  of  Its  most 
^nefioeot  functions." 

Clearly  the  public  interests  involved  in  the 
•coniracts  before  us  demand  that  thcgr  should 
be  upheld  and  enforced. 

4.  Doubtleesacourtofequity  may  refute  to 
'Inree  the  specific  performance  of  a  contract.  If 
^04]  It  be  unconscionable;  *or  had  faith  in 
Ibe  parties  seeking  its  enforcement  be  shown; 
or  duress  or  fraud  appear;  or  if  it  be  unjust 
or  inequitable;  or  if  the  decree  would  pro- 
4luce  results  so  inequitable  as  to  be  incom. 
patible  with  the  proper  exercise  of  the  jurls- 
■dictton.  But  here  it  appears  that  the  contracts 
were  solicited  by  the  Pacific  Company;  were 
fairly  made  on  terms  substanllally  proposed 
by  Itself;  and  that  their  violailun  by  (bat  com- 
()any  was  unjustifiable.  Tbe  contracts  were 
approved  promptly  and  with  unanimity;  tbe 
<^onsiderauon  appears  to  have  been  fair  and 
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reasonable;  tbe  St.  Paul  and  Rock  Island 
Companies  atiandoned  their  previous  enter- 
prise in  reliance  on  them;  they  entered  upon 
the  performance  of  the  contracts,  and  large 
sums  of  money  were  expended  in  carrring 
them  out.  The  conduct  of  the  Pacific  Com- 
pany was  not  sucli  as  to  commend  Itself  to  a 
court  of  equity,  and  we  can  do  no  better  than 
to  quote  from  the  opinion  of  Mr.  Justice 
Brewer,  In  deciding  tbe  case  on  circuit:  "It 
is  to  the  higher  interests  of  all,  corporations 
and  public  alike,  that  it  be  understood  that 
there  la  a  binding  force  in  all  contract  obliga- 
tions ;ibat  no  change  of  Interest  or  change  of 
management  can  disturb  their  sanctity  or 
break  their  force;  but  that  the  law  which 
gives  to  corporations  their  rights,  tfaelr  capaci- 
ties for  large  accummuiatlons,  and  all  their 
faculties,  is  potent  to  hold  them  to  all  their 
obllgatioBS,  and  so  make  right  and  justice  tha 
meaBare  of  all  corporata  as  wall  ai  mdividiul 
actton." 
Ikorm  i^lrmti. 

Mr.  Justice  SUfm  dissenting: 

To  make  arrangements  with  other  railroad 
companies  whereby  they  are  permitted  to  maka 
use  of  the  Missouri  river  bridge  and  of  the 
tracks  and  station  houses  within  the  cities  of 
Omaha  and  South  Omaha  may  be  fairly  held 
to  be  within  the  range  of  tbe  general  authority 
of  the  Union  Pacific  Railway  Company.  Such 
contracts  are  not  unusual,  and  are  calculated 
to  promote  the  convenience  of  the  public  and 
tbe  welfare  of  tbe  railroad  companies  which 
enter  intolhem.  And  If  thecontmcta  In  qaea- 
tion  presented  such  a  case,  I  diould  have  no 
diflScultyln  affirming  th«r  validity.  But,  as  I 
read  *tbem,  ibey  go  far  beyond  such  [605 
supposed  arrangements,  and  contain  covenants 
and  stipulations  which  bring  them  within  the 
condemnation  of  our  previous  decisions. 

What  is  granted  to  theRock Island  Railway 
Company  and  to  die  St.  Paul  Railway  Com- 
pany is  not  a  mere  right  or  privilege,  for  a 
reasonable  compensation,  and  subject  to  the 
rules  and  regulations  of  the  Union  Pacifltf,  to 
run  their  trains  over  the  bridge  and  into  and 
out  of  tbe  city  stations,  but  "tbe  full,  equal, 
and  joint  possession  and  use  of  tbe  main  and 
passing  tracks"  belonging  to  tbe  lessor  com- 
pany, and  extending  from  Council  Bluffs  on 
tbe  east  aide  of  the  Missouri  river  to  the  town 
of  South  Omaha,  a  distance  of  —  miles.  Nor 
Is  the  power  of  control  and  management  re- 
served to  the  Union  Pacific  Railway  Company. 
The  words  of  the  contract.  In  that  parUcular, 
are  as  follows: 

"Schedules  of  rules  and  regulations  for  the 
movement  of  engines  and  trams  over  the  sev- 
eral railways  hereby  let  and  demlsnd  shall  be 
made  for  each  railway  by  the  duly  antborized 
officers  of  the  lessor  and  lessee  companies  by 
which  such  railways  shall  at  the  time  be  oper- 
ated. Such  schedules  shall,  as  nearly  as  may 
be  practicable,  accord  equality  of  right,  priv> 
ilege,  and  advantage  to  trams  of  the  sama 
class  operated  by  the  lessor  and  lessee,  and 
shall  secure  to  neither  any  preference  or  dis- 
crimination against  tbe  other.  They  shall  be 
executed  and  all  trains  moved  under  the  im- 
mediate direction  of  the  superintendent  or  the 
officer  of  tbe  lessor  company.  If  the  parties 
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caDDot  agree  upon  the  adoption  of  noy  scbed- 
ule,  rules,  or  regulation,  or  as  to  the  modlfl- 
cation  of  any  one  ezistiog,  either  party  may 
demand  ft  decision  of  sach  cootrorecsy  by  ref- 
erees as  hereinafter  directed.  The  referees  are 
hereby  iovested  with  power  to  prescribe  sched- 
ules, rules,  and  regulatlona,  and  to  modify  ex- 
isting ones:  and.  In  case  of  wilful  disregard  by 
either  party  of  the  rights  of  the  other,  to 
award  damages  to  the  party  in j  ured  for  Injuries 
sustained  because  of  such  wilful  act" 

nte  legal  effect  of  these  contracts  Is  to  create 
ft  joint  ownership,  for  999year8,  of  an  impor- 
tant portion  of  the  Union  Paciflc's  ra(lr6ad  and 
appurtenances,  "a  full,  equal,  and  joint  pos- 
6  OO]  session  *of  its  tracks,"  and  a  subjection  to 
rules  and  regulations  prescribed  by  the  duly  au- 
thorized officers  of  the  lessor  and  lessee  com- 
panies, and.  Id  case  of  disagreement,  subjection 
to  the  dedalon  of  referees,  mutually  appointed, 
Invesled  with  power  to  prescribe  schedules, 
rules,  and  regulations,  and  to  modify  existing 
ones. 

These  contracts,  In  my  opinion,  are  plainly 
Told  within  the  principles  of  the  followini? 
cases:  TVnuu  v.  Wett  J&ney  B.  Oo.  lOL  U.  S. 
71  [30  :  9501;  Branch  y.  Juup,  106  U.  S.  468 
[87:  278];  PenTUylDania  R,  (h.v.St.  Louii.  A. 
AT.H.B.  Co.  118  U.  8.  200  [80:  881;  Ortgon 
R  A  A'av.  Co.  T.  Oregonian  R.  Go.  180  U.  S. 
1  [82:  8871;  Centred  Tramp.  Oo.  t.  PuUman'a 
Pitlace  Oar  Oo.  189  U.  8.  24  [85  :  05].  The 
doctrine  of  those  cases  may  bo  sufficiently  ex- 

Jiressed  by  the  following  paragraph  taken 
rom  the  opinion  of  Mr.  Justice  Miller  In  the 
case  of  Pmntylvania  R.  Oo,y.  St.  LouU,  A.  A 
T.  H.  R  Oo.  118  U.  6.  808  [80:  03]. 

"We  think  it  may  be  stated,  as  the  just  re- 
sult of  these  cases  and  on  sound  principle, 
that,  unless  specially  authorized  by  its  charter, 
or  aided  by  some  other  legislative  action,  a  rail- 
load  company  cannot,  by  lease  or  any  other 
contract,  turn  over  to  another  company,  for  a 
long  period  of  time,  its  road  and  alt  Its  appur- 
tenances, the  use  of  its  franchises,  and  the  ex- 
ercise of  Its  powers,  nor  can  any  other  railroad 
company  without  similar  aotnority  make  a 
contract  to  receive  and  operate  such  road, 
franchises,  and  property  of  the  first  corpora-  > 
tlon,  ftod  that  snch  a  contract  is  not  among  the 
<ndinary  powers  of  a  ndlroad  company,  and 
Is  not  to  be  presumed  from  the  usual  grant  of 
powers  in  a  railroad  charter." 

To  which  may  be  added  the  following  obser- 
Tations  of  Mr.  Justice  Gray  In  the  Terr  recent 
case  of  Central  Trajitp.  Co.  t.  PuUmoKt  Palace 
Car  Co.  189  U.  S.  48  [35:  64]. 

"The  clear  result  of  these  decisions  may  be 
summed  up  thus:  The  charter  of  a  corpora- 
tion, read  in  the  light  of  any  general  Jaws 
which  are  applicable,  is  the  measure  of  its 
powers;  and  the  enumeration  of  those  powers 
implies  the  exclusion  of  all  others  not  fairly  in- 
cidental. All  contracts  made  by  a  corporation 
beyond  the  ecope  of  those  powers  are  unlawful 
and  void ,  and  no  action  can  be  maintained  .upon 
607]  them  in  the  'courts,  and  this  upon  three 
distinct  grounds:  The  obligadon  of  every  one 
contractiDK  with  a  corporation  to  lake  notice 
of  the  legal  limits  of  its  powers;  tfae  Interest  of 
the  stockholders  not  to  be  subjected  to  risks 
which  they  have  never  undertaken ;  and,  above 
all,  the  interest  of  the  public,  that  the  corpo- 
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ration  shall  not  transcend  the  powers  conferred 
upon  It  by  law." 

In  commenting  upon  that  clause  of  the  con- 
tracts in  which  the  Union  Paciflc  Company- 
**lets  the  Rock  Island  Company  into  the  fulu 
equal ,  and  joint  possession  and  use  of  its  mala 
and  iws^ng  tracks,"  the  opinion  of  the  court 
states  that  "the  possession  here  spoken  of  was- 
such  possession  as  the  Rock  Island  Comptiuy 
would  have  when  Its  engines,  cars,  and  train* 
were  running  over  the  tracks.  The  company 
had  no  possession  before  Its  trains  came  on  tb» 
tracks  or  after  they  had  run  off  of  them,  and 
while  its  trains  were  on  the  tracks  its  posses- 
sion was  only  of  the  particular  part  occupied 
temporarily  while  running  over  tbem." 

But  this  view,  I  submit,  overlooks  the  nec- 
essary meaning  of  the  language  of  the  con- 
tracts. The  possession,  whose  right  Is  given,. 
Is  described  as  full — that  Is,  entire,  qot  imper- 
fect or  Insufficient;  as  equal— that  Is.  as  great 
as  that  of  the  lessor  company;  as  joint— that 
is,  united  in  Interest  and  obllgatioQ  with  the- 
other  party.  If  doubt  could  be  entertained  of 
the  meaning  of  laogus^  so  explicir.  such 
doubt  would  be  removed  oy  the  other  expres» 
prcTrisions  that  the  "scheduleof  rules  aoa  reg- 
ulations shall,  as  nearly  as  may  be  practicable,, 
accord  equality  of  right,  privilege,  and  advan- 
tage to  trains  of  the  same  class  operated  by  tb» 
lessor  and  lessee,  and  to  trains  of  a  superior 
class  operated  by  either  a  preference  over 
trains  of  an  Inferior  class  operated  by  the  other 
— all  rules  and  regulations  shall  be  reasonable 
and  just  to  both  lessor  and  lessee,  and  shall 
secure  to  neither  any  preference  or  dlscrimi 
nation  against  the  other." 

Again,  the  opinion  stales  that  "morever,  alt 
trains  were  to  be  moved  under  the  direction 
of  an  officer  of  the  Pacific  Company.  Tho' 
Rock  Island  trains  coming  upon  a  Piiciflo 
track  immediately  passed  from  the  control  of 
the  *Rock  Island  Company  Into  that  of  [OOft 
the  Paciflc.  and  Its  officials  were  subject  to  the 
orders  of  the  Pacific's  officers." 

I  am  unable  to  so  read  any  provision  of 
the  contract.  On  the  contrary,  as  already 
stated,  it  Is  expressly  stipulated  that  "the 
>  schedules  of  rules  and  regulatlc»is  for  the 
movement  of  engines  and  truus  over  the  sever- 
al railways  hereby  let  and  demised  shall  be 
made  for  each  railway  by  the  duly  authorized 
officers  of  the  lessor  and  lessee  companies  by 
which  such  railways  shall  at  the  time  be 
operated;"  and  if  the  parties  cannot  agree 
upon  such  rules  and  regulations,  then  mutually 
appointed  referees  shul  exercise  authority  to 
"prescribe  schedules,  rules,  and  regulatlonft 
and  to  modify  existing  ones."  The  plaiD 
meaning,  as  I  think,  of  these  contracts  is  that 
the  Union  Pacific  Railway  Company  haft' 
thereby  parted  frith  its  sole  and  absolute  con- 
trol of  those  poriions  of  its  road  and  track* 
that  are  embraced  within  the  scope  of  the 
contracts,  and  with  the  sole  and  absolute 
power  to  exercise  its  franchises  to  occupy, 
possess,  and  operate  such  portions  of  its  road, 
and  has  agreed  to  rartlctpate,  for  a  period  of 
900  years,  with  other  railway  companies,  in 
the  full,  joint,  and  equal  possession  of  those 
portions  of  its  road.  In  their  physical  aspect* 
and  to  confer  upon  such  other  companies  the 
rlfl^t  to  join*  on  equal  lenna.  In  the  making 
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of  all  rules  and  regulatloos  pertafolDg  to  the 
nte  and  maDagement  tbereoi.  When  a  coo- 
tract  provides  for  the  posseasion  of  a  railroad 
and  for  Its  operation  by  rules  aod  regulations 
It  has  covered  everything  that  exists — the  road 
as  a  physical  slniclure,  and  the  franchises  to 
operate  it  by  rules  and  regulations. 

It  is  true  that  the  contract  nrovldes  that  the 
rulea  and  nvulttions  "shall  m  executed  and 
nil  trains  moved  under  the  Immediate  direc- 
tion of  the  superintendent  or  other  officer  of 
the  lessor  company."  But  the  duties  of  such 
nn  officer  are  subordinate.  He  is  to  carry  out 
the  rules  and  regulations  prescribed  Jointly 
and  equally  by  the  lessor  and  the  lessee  com- 
panies, and  the  meaning  and  effect  of  the  pro- 
vision Id  quesUon  is  to  prevent  the  confusion 
that  would  result  If  there  were  two  superin- 
tendents to  enforce  the  same  rules  over  the 
Bam"  portions  of  railroad. 
600]*Tbe  opinion  of  the  court  disposes  of  the 
case^  hereinbefore  cited,  by  the  observation 
that  they  arose  upon  Instruments  which  dls- 
posMsse'd  the  corporations  of  all  their  property 
and  of  all  capacity  to  perform  their  public 
duties,  and  that  such  Is  not  the  case  here. 

But  the  reason  why  the  contracts  In  those 
cases  were  held  void  was  not  because  they 
embraced  all  the  properly  of  corporations,  but 
because  the  companies  sought  to  part  with  the 
possession  and  control  of  their  property  with- 
ont  legislative  authority  for  doing  ao.  Can 
that  be  a  sound  view  which,  while  admitting 
that  the  Union  Pacific  Railway  Company  is 
forbidden  to  lease  the  poescssion  and  control 
of  its  road  to  another  company  without  au- 
thority expressly  given,  vet  would  hold  that 
that  company  may,  without  such  authority, 

Eart  with  the  possession  and  control  of  one 
alf  or  of  any  appreciable  part  of  Its  roadT 
Can  It  be  maintained  that,  wtifle  the  Union 
Pacific  Railway  Company  cannot  lease  its 
railroad  from  CoudcII  Bluffs  to  Ogden,  It  may 
contract  with  the  Rock  Island  Railway  Com- 
pany to  give  It  joint  and  equal  possession  and 
management  of  Its  road  between  those  points? 
And,  in  point  of  principle,  if  such  a  contract 
would  be  void  If  embracing  the  road  between 
Council  Bluffs  and  Ogden,  how  could  ft  be 
declared  valid  if  embracing  the  road  between 
Council  Bluffs  and  South  OmahaT 

The  views  of  the  majority  seem  to  me  to 
overlook  the  essential  question,  and  that  is, 
the  power  of  the  Union  Pacific  Railway  Com- 
pany to  part  with  Its  road  and  franchises, 
temporarily  or  fmver,  In  whole  or  In  part. 
A  contract  by  that  company  to  share  Its  road 
and  those  powers,  called  franchises,  which 
are  nfcessary  to  operate  It,  is  lost  as  much 
forbidden  by  the  principle  of  the  cases  as  a 
contract  to  lease  Its  road  as  ao  entirety.  The 
objection  to  an  irrevocable .  contract  for  990 
years  that  the  Union  l^udflc  Railway  Com- 
pany may  hereafter  need  to  use  lbs  tracks  and 
franchises  in  their  entirety,  is  not  satisfac- 
torily met  by  the  auggestlon  that,  in  such 
event,  the  courts  can,  in  some  way,  relieve 
the  company  from  the  contract.  It  Is  not 
easy  to  see  bow  an  engagement  now iield  valid 
can  be  hereafter  dlspwaed  with. 
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The  Union  Pacific  Railway  does  not  hold  and 
exercise  the  *powera  conferred  on  it  by  [014^ 
Congress,  subject  to  the  control  and  approval 
of  the  courts.  Nor  is  it  competent  for  the 
courts  to  enforce  or  relax,  at  their  will  and 
according  to  their  views  of  expediency,  the- 
obligatioDs  of  contracts  Into  which  the  rail- 
way  company  may  have  entered. 

Other  provlsiona  of  these  contracts  which 
seek  to  subject  the  Omaha  &  Republican 
Valley  Railway  Company  and  the  Salloa  A 
Southwestern  Railway  Company  to  the  use  of 
the  Rock  Island  &  St.  Paul  Companies,  and 
which  renders  the  Union  Pacific  Railway 
Company  liable  as  lessee  of  railroads  owned 
by  the  Rock  Island  Company,  are,  in  my 
judgment,  equally  without  autnorily  of  law. 
But  it  Is  scarcely  worth  while  to  consider  tbem 
minutely.  As  this  Is  a  proceeding  to  enforce 
specific  performance  of  the  entire  contract, 
invalidity  of  any  important  part  of  the  con- 
tract, but  for  which  it  would  not  have  been 
entered  Into  at  all,  la  enough  to  defeat  the  bill. 

It  is  scarcely  necessary  to  aay  that  if  these- 
cootracts  were  void  for  the  reasons  given,  no 
action  taken  under  tbem  would  Justify  a  court 
of  equity  In  enforcing  them.  As  was  said  in 
T^otruu  V.  Weat  Jertey  R.  Co.  101  U.  8.  71 

E25: 950],  in  the  case  of  a  contract  forbidden 
>y  public  policy  and  beyond  the  powers  of 
the  defendant  corporation,  it  was  its  legal 
duty— a  duty  both  to  the  stockhoidera  and  tne- 
public— to  rescind  and  abandon  the  contract 
at  the  earliest  moment;  and  the  performaoce- 
of  that  duty,  though  delayed  for  several 
years,  was  a  rightful  act  when  done,  and 
could  give  the  other  party  no  right  of  action, 
and  Uiat  to  hold  otherwise  would  bt  to  hold 
that  aaj  act  performed  in  executing  a  void 
contract  makes  all  its  parts  valid,  andthat  the- 
more  that  is  done  undor  a  contract  forbidden 
by  law,  the  stronger  Is  the  claim  to  ita  enforce- 
ment by  the  courts. 

A  contract  vUra  vira  being  unlawful  and 
void,  not  because  It  is  in  itself  Immoral,  but 
because  the  corporation,  by  the  law  of  its 
creation,  is  incapable  of  making  It,  the  courts, 
while  refusing  to  maintain  any  action  upon 
the  unlawful  contract,  have  always  striven  to 
do  justice  between  the  parties,  as  far  as  could 
be  done  consistently  with  adherence  to  law, 
by  *permIttlngproperty  or  money,parted[61 1 
with  on  the  faith  of  the  unlawful  contract,  to- 
be  recovered  back  or  compensaUon  to  be  made 
for  it.  In  such  case,  however,  the  action  ia- 
not  maintained  upon  the  unlamal  contract,  to 
nor  according  to  its  terms,  but  on  an  implied 
contract  of  the  defendant  to  return,  or,  failing 
to  do  that,  to  make  compensation  for,  money 
or  property  which  it  has  no  right  to  retain. 
To  maintain  such  an  action  is  not  to  affirm, 
but  to  disaffirm,  the  nnlawful  contract. 

I  think  that  the  judgment  of  the  circuit 
court  of  appeals  should  be  reversed  and  the 
cause  remand«l  to  the  circuit  court,  with  di- 
rections to  set  aside  Ita  decree  and  dismiss  the 
bUI. 


Ur.  JusUca  Graj  likewlae  diuented. 
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•ITkios  Pacific  Railway  Comfaht  €t  al, 

Appti. , 

V. 

Chicaao,  Rock  Island,  A  Pacipic  Raii.- 
WAT  Comfaht. 


Ckion  Pacific  Railwat  Comfaht,  Afpt., 
«. 

CmcAOO,  Milwaukrb,  &  St.  Padl  Raut 

WAY  COMFAMY. 

[N06.  41,  48.] 
Argued  Ajnil  $1,  tS,  1896.   Decided  Mag  tS, 

me. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska. 
IHsmimd. 

Mfttn.  John  F.  Dillon  and  John  M. 
Thurston  for  appellants. 

J/r.  4.  M.  Woolworth  for  Chicago.  Roclc 
Island,  A  Pacific  Railway  Compaaj,  appellee. 

Mr.  Qtmrgrn  R,  Pedc  for  Chicago,  MU- 
waakee,  A  &%,  FkoI  Railway  Oonpaoy,  ap- 
pellee. 

The  Chief  Jobtice:  These  appeals  were 
from  (be  circuit  court,  and  the  cases  have  Just 
been  disposed  of  on  appeals  from  the  dicult 
court  of  appeals.  Appeal*  dimimed. 


<«12]  ELI  LUCAS,  Ptff.  in  Err., 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed,  612-S1&} 

Aetof  May  t,  1890~-indMment  for  murdar — 
charge  tojvry—hearmji  voidenee—ti^e^im, 

X  Tbe  act  of  May  2. 1090.  wbloh  proTldee  that  the 
judicial  tribuD^  of  the  Indian  natlODi  shiUl  re- 
tain exolusire  juritdlction  In  all  oItU  and  orlm- 
Inal  cases  arlslns  lo  the  onuntrr  In  vhlob  mem- 
twrs  of  the  nation  by  natlvltr  or  adoption  ihall 
be  tht;  only  parties,  Isto  t>e  ooostrued  as  meao- 
ing  the  parties  to  a  orlme,  as  well  as  parttea  to  a 
civil  cootroversr. 

J.  An  averment  in  an  Indictment  for  mnrder  to 
the  Indian  country  by  a  Choctaw  Indian,  that  the 
murdered  man  was  "a  netrro  and  not  ao  Indian," 
Is  the  averment  of  a  JurlsdloUonal  fact  neceasary 
to  be  proved  on  the  trial  Id  order  to  sustain  the 
jurisdiction  of  the  oiroult  court  of  tbe  United 
Slates. 

J.  On  the  trial  of  such  case  ao  Instmctton  to  tbe 
Jury  that  they  have  a  ristat  to  find  that  tbe  per- 
son murdered  was  not  a  menber  of  the  Indian 
nation  &om  tbe  mere  fact  that  be  was  a  negro, 
becauseof  apresumptlon  artsloc  from  bis  raoe, 
wbloh asarule  are  not  of  the  Indtan  raoe. and 
only  become  so  by  adoption,  to  erroneous  where 
he  was  found  In  the  Indian  territory  associating 
with  the  Indians:  and  the  fact  that  there  was 
other  evidence  given  teodlug  to  ebow  that  be  was 
not  a  member  of  the  tribe  does  not  cure  such 
error. 

4.  On  such  trial,  statements  of  tbe  deceased  to  a 
witness  that  be  did  not  belong  to  the  Icdlao  coun> 
try.  but  bad  come  from  Arkansas,  offered  on  the 
QuestlOQ  of  the  JurlsdietlOD  of  the  Federal  oourt, 
are  InadrnMble  and  not  within  tb«  rule  as  to 
deidaratioas  by  deceased  petsona  against  tbeir 
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ma  UsiTED  Statu  Oct.  Tebh, 

Interest,  although  tbe  adoption  of  a  colored  man 
Into  tbe  Indian  tribe  gives  him  certain  beneflta, 
rights,  and  privileges, 
&  An  objection  to  beatsay  evidenoa,  ahbouA 
fltflt  made  after  llie  question  waa  put  and  an- 
swered, wltb  a  request  to  exclude  It,  Is  sofflolenl 
to  present  the  error  on  appeal,  where  the  judge 
overruled  it  because  he  deemed  the  evldenoa 
competent,  and  not  because  It  was  not  .made  In 
time. 

[Na688.] 

Suhmitted  Oeteier  i9,  IftSB.   Decided  Meat  MS, 
1S96. 

IN  ERROR  to  the  Circuit  Court  of  the 
Uoiied  States  for  the  Western  District  of 
Arkansas  to  review  a  judgnuot  of  that  court 
coavicting  Eli  Lucas  of  murder,  at  the  Oboo- 
taw  Nation  in  the  Indian  couDtry,  of  one  Levy 
Kemp.  Reverted,  and  case  reiDanded  with  Ui- 
stnictions  for  a  new  trial. 

StatemcDt  by  Mr.  Justice  Shiima  t 

Defendant  was  indicted  In  the  circuit  ooart 
of  tbe  United  States  for  the  western  district  of 
Arkansas,  February  IS,  1895,  for  the  murder, 
at  the  Choctaw  Nation,  in  the  Indian  country, 
of  one  Levy  Eemp,  who  wasallegedlD  theln* 
dictment  to  have  been  "a  negro  and  not  ao  In- 
dian." Having  been  tried  and  convicted,  he 
was  sentenced  to  death.  He  then  sued  out  a 
writ  of  error  from  tbfs  court. 

It  was  proved  at  the  trial  that  defendant  was 
a  Choctaw  Indian,  and  that  Eemp  was  by 
blood  a  negro.  Tbe  crime  was  alleged  to  have 
been  committed  in  the  fall  of  1894. 

The  Indian  tribes  residing  within  the  terri- 
torial limits  of  the  United  States  are  subject  to 
their  authority,  and  where  the  country  occo- 
pled  I7  them  is  not  within  the  limits  of  any 
one  of  the  states,  Congress  may,  by  law,  puolui 
any  oCfense  there  committed.  Bee  lie  Map- 
Mi,  141  U.  8. 107,112 rS5:68S,  68*^,  »Dd cases 
there  cited.  By  §  8  of  art.  18  of  the  treaty 
between  the  Choctaw  and  Chickasaw  Indiana, 
concluded  April  28.  1866  (14  Stat,  at  L.  769, 
778),  it  was  agreed  by  those  Indians  that  a 
court  or  courts  might  be  established  in  the  In- 
dian territory  with  such  jurisdiction  and  or* 
ganization  as  Congress  might  prescribe,  pro- 
vided that  the  same  should  not  interfere  with 
the  \ocal  judiciary  of  said  nations. 

The  Jurisdiction  of  tbe  circuit  court  of  the 
United  States  for  the  western  district  of  Ar- 
kansas waa  made  to  extend,  by  U.  8.  Rev. 
Stat.  %  688,  to  "Uie  county  lying  west  of  Mis- 
souri and  Arkansas,  known  as  the  *  Indian 
Territory.'"  •Subeequently.by  theactoffOlS 
Congress  of  January  6,  1883  (33  Stat,  at  L.  400. 
chap.  18.  S  3).  and  the  act  of  March  1,  1089 
(35  Stat,  at  L.  786,  cbap.  888,  §  17),  certain 
parts  of  tbe  territory  were  annexed,  respect- 
ively, to  the  district  of  Kansas  and  tbe  eastern 
district  of  Texas,  leaving  that  part  of  the  terri- 
tory which  includes  tbe  portion  of  the  Choctaw 
Nation  in  which  this  case  arose,  to  remain 
within  the  western  district  of  Arkansas. 

U.  8.  Rev.  Stat.  §  2145,  provides  that,  ex- 
cept as  regards  certain  crimes,  "the  general 
laws  of  the  United  Stales  as  to  tbe  punishment 
of  crimes  committed  within  tbe  sole  and  ex- 
clusive Jurisdiction  of  the  United  Stales,  ex- 
cept the  District  of  Columbia,  shall  extend  la 
the  Indian  country:"  and  by  D.  S.  Rev.  Sut. 
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■%  2146,  It  Is  provided  that  "the  preceding  sec- 
tioD  shall  not  b«  construed  toexteod  tocrlmes 
-committed  by  ooe  Indian  against  the  person  or 
j)ropert7  of  another  Indian. " 

And  bj  tbe  act  of  May  2, 1890,  "to  provide 
•  temporary  gOTwnment  for  the  terrlto^  of 
<>klahoma.  to  enlarge  the  jurlBdlctioo  of  the 
UniLed  States  court  in  tbe  Indian  territory, 
-and  for  other  purposes,"  it  Is  provided  "that 
the  judicial  tribunals  of  tbe  ladian  nations 
shHll  retain  exclusive  jurisdiction  in  all  civil 
and  criminal  cases  arisiDs;  in  the  country  tn 
vrbich  members  of  tiie  nation  by  nativity  or  by 
-Adoption  shall  be  tbe  only  parties,"  etc. 

By  tbe  8d  article  of  the  above-mentioned 
•treaty  ivith  tbe  Cboctaws  snd  Cbickasaws  they, 
in  cooslileratfon  ot  tbe  sum  of  #300,000,  ceded 
to  the  United  States  certain  territory,  with  tbe 
provision  that  tbe  said  sum  should  be  invested 
«Dd  held  in  trust  for  the  said  natioas  by  the 
United  States  at  Interest,  until  the  legislatures 
of  the  Choctaw  and  Chickasaw  nations,  re- 
«pectively.  should  have  made  such  laws,  rules, 
■•nd  regulations  as  might  be  necessary  to  give 
all  persona  of  African  descent,  resident  in  (he 
said  nations  at  tbe  date  of  the  treaty  of  Port 
•Smith,  and  their  descendants,  held  in  slavery 
among  tbe  said  nations  previously  to  tbe  date 
rKit  the  treaty,  all  the  rights,  privileges,  and  im- 
•uunitiee.  Including  tbe  right  of  sufTntge,  of 
citizens  of  said  nations,  etc.  The  Sd  article 
■provided  that  slavery  In  the  said  two  nations 
-ahould  be  at  once  abolished. 

Previously  to  tbe  year  1870  tbe  Choctaw  Na- 
'614]  tion  bad  ^manifested  a  willingness  to 
adopt  its  freedmen,  but  the  question  seems  to 
have  arisen  whether  the  Joint  or  concurrent  ac* 
lion  of  both  nations  was  not  required  to  mske 
the  adoption  by  either  nation  valid.  It  is  under- 
•tood  that  tbe  Cbickasaws,  for  some  reason,  re> 
fused  to  agree  to  any  plan  of  adoption  into  tbeir 
nation  of  tbe  freedmen  belonsln^  tbereln;  and 
that,  therefore,  tbe  Choctaw  National  Council, 
•«n  November  2, 1880,  sent  a  memorial  to  Con 
Kre»sezpressiDg  their  wlllingnesstoaccept  their 
freedmeo  ascliizeos,  and  af>klng  for  leicislatlnn 
that  would  enable  ^tem  to  do  so.  The  only 
result  of  this  memorial  seems  to  have  been  tbe 
introil  notion  of  a  Senate  bill  which  was  never 
reported.  Two  years  later,  however,  in  1882, 
a  ctaupe  was  inserted  in  tbe  Indian  appropria- 
tion bill,  act  of  May  17,  of  that  year  (23  Stat, 
at  L.  68,  73),  providing  for  the  appropriation 
of  tbe  sum  of  |10,000  out  of  the  $300,000  re- 
served by  the  8d  article  of  tbe  treaty  al>ove 
referred  to,  for  tbe  purpose  of  educating  the 
freedmen  of  the  Cboctaw  and  ChicksEtaw  oa- 
Uons,  to  be  expended  In  tbe  manner  directed 
by  the  act.  and  providing  further  that  either 
'  of  said  nations  might,  before  tbe  expenditure 
of  the  money  so  appropriatedi  adopt  and  pro- 
vide for  tbe  freedmen  of  said  nations,  respect- 
ively, and  that  In  tuch  case  Its  proportion  of 
the  money  appropriated  should  be  paid  over 
to  such  oatioD.  Under  this  provision  the 
Choctaw  Nation  adopted  Its  freedmen  as  citt- 
sens  lw_«n  act  of  Its  legislature  of  Slay  21, 
1888.  This  action  of  the  Cboctaw  Nation  is 
referred  to  In  the  Indian  appropriation  act  of 
Uarch  8.  1885  (38  Btat.  at  L.  862,  S66). 

No  counsel  for  plaintiff  (n  error. 
Jfr.  J.  n.  Dlekinaoo,  Assistant  Attorney 
■deneral,  for  defendant  in  error. 
163  U.  $. 


TED  Statbi.  618-616 

Mr.  Justice  SUpm  deHvered  the  oplatoa 

of  tbe  court; 

It  has  recently  been  decided  bytbis  court  la 
tbe  case  of  Alberty  v.  UniUtl  State;  162  U.  S. 
499  [40: 1051],  that  tbe  aa  of  May  2, 1890. 
wherein  It  provides  that  the  Judicial  tribunals 
of  the  Indian  nations  shall  retain  exclusive 
jurisdiction  in  allcivll'and  criminal  cases[615 
arising  in  tbe  country  In  which  members  of 
tbe  nation  by  nativity  or  by  adoption  shall  be 
tbe  only  parties,  is  to  be  construed  as  meaning 
tbe  parties  to  a  crime  as  well  as  parties  to  a 
civil  controversy,  and  as.  under  the  present 
condition  of  the  laws  pertaining  to  the  Choc- 
taw tribe,  negroes  who  have  been  adopted  Into 
the  tribe  are  within  tbe  jurisdiction  of  its  judi- 
cial tribunals,  it  follows  that  the  averment  in 
the  indictment  in  the  present  case  that  Levy 
Kemp,  tbe  murdered  man,  was  a  negro  and 
not  an  Indian,  was  tbe  averment  of  a  juris- 
dictional fact,  which  It  was  necesaaiy  for  the 

Erosecutlon  to  sustain  by  competent  evidence, 
uch  averment  Implied  Uiat  there  were  ne- 
groes who  were  and  those  who  were  not  In- 
dians  in  a  jurisdictional  sense. 

As  the  accused  was  a  Cboctaw  Indian,  aa 
tbe  killing  took  place  in  the  Indian  territory, 
and  as  Kemp  was  alleged  uid  conceded  to  be 
a  negro,  tbe  question  arises,  What  was  the 
legal  presumption  as  to  the  latter'acitlzenshlpf 
Is  it  to  be  presumed  that  he  was  a  citizen  of 
the  United  States,  or  that  he  was  a  member 
and  a  citizen  of  the  Choctaw  tribe? 

We  understand  tbe  learned  judge  to  have 
assumed  that  the  presumption  was  that  Kemp 
was  not  a  member  of  the  Cboctaw  tribe,  and 
to  have  so  instrueied  the  Jury.  His  languago 
on  this  suUect  was  as  follows* 

"In  the  first  place,  you  are  required  to  find 
that  Kemp,  the  man  killed,  or  the  unknown 
man,  if  you  should  believe  bis  name  has  not 
been  established,  was  a  negro  and  not  an  In- 
dian. That  means  he  was  a  citizen  of  tbe 
Uoiled  States;  that  means  that  the  court  baa 
jurisdiction  of  the  case  under  the  law.  Tou 
may  find  that  propoeiilon  by  circumstances  as 
well  as  by  what  is  called  positive  proof." 

In  disposInE  of  tbe  motion  for  a  new  trial, 
the  judge  said: 

"Now  it  may  be  said  that  there  are  some 
people  who  are  negroes  who  are  adopted  into 
that  nation,  but  that  is  tbe  exception  to  tbe 
rule.  That  is  an  exception  to  tbe  general 
rule.   The  proof  in  this  case,  as  we  nud  by 

ftroceedlngfurtberon,  shows  that  tliedeccnsed 
D  this  case  was  not  one  of  ibat  class.  It  Is 
certainly  &  correct  rule  of  law  when  you  come 
to  an  exception  of  that  character,  w  ben  you  flnd 
a  man  wboiaa'negrobybloodsaid  tobe[610 
such,  and  there  was  no  controversy  over  ibnt. 
and  tbe  government  proves  that  fact.that  mnkes 
a  prima  facie  case  of  jurisdiction,  because  it 
shows  that  he  belonged  to  a  race  that,  as  a 
rule,  are  not  of  tbe  Indian  race,  and  they  are 
only  of  such  Indian  race  by  adoption.  When 
that  fact  Is  proved  it  makes  a  prima  facie  case 
of  jurisdiclion." 

Tbe  view  of  the  trial  Judge,  therefore,  seems 
to  have  been  that  a  finding  of  the  fact  that 
tbe  deceased  was  a  negro  establlslied  tbe  juris- 
diction of  tbe  court  by  reason  of  a  presump- 
tion that  a  negro,  though  found  within  tbe 
Indian  territory,  was  not  a  member  of  tbe 
tribe. 
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In  10  holding  we  think  the  court  erred.  If 
there  ia  any  presumption  In  such  a  cue.  It 
rather  la  that  a  nesro  found  within  the  Indian 
territory,  associatTng  with  the  Indians,  la  a 
member  of  the  trim  by  adoption.  But  we 
prefer.  In  the  present  case,  not  to  ioToke  such 
a  preaumptloD,  but  to  regard  the  status  of  the 
deceased  as  a  question  of  fact,  to  be  deter- 
mined by  tbe  evidence.  This  was  the  theory 
of  the  Indictment,  as  the  allegation  concemlDg 
Kemp's  cltlzenahlp  was  not  restricted  to  his 
being  a  negro,  but  added  the  averment,  "not 
an  Indian." 

So,  too,  It  is  obvious  that  the  attorney  for 
the  government  did  not  rely  upon  a  presump- 
tion  that  a  negro,  found  in  the  Indian  coun- 
try, was  not  a  member  of  the  tribe,  bot  an- 
dolook  to  sufltain  the  jurisdictional  averment 
of  the  indictment  bv  affirmative  evidence. 
John  le  Flore  was  called  by  the  government 
to  prove  that  Kemp  was  not  a  resident  of  tbe 
Inaian  country,  but  had  come  from  a  place 
named  Hoant  Kemp,  near  Little  Rock,  Ar- 
kansas. It  ii  acarcety  necessary  to  observe 
that,  in  the  case  of  UnOsd  Statea  v.  Rogen,  46 
U.  8.  4  How.  B67  [11:1105],  where  It  waa  held 
that  Rogers,  a  white  man,  was  Indictable  In 
the  circuit  court  of  the  United  Slates  for  an 
offense  committed  in  the  Indian  territory,  al- 
though he  had  become  a  member  of  the 
Cherokee  Ulbe,  there  was  no  statute  In  terma 
extending  Jurisdiction  of  the  Indian  courts  in 
civil  and  criminal  cases  over  thdr  adt^ted 
citizens. 

Assuming  that  the  government  adduced 
competent  evidence  tending  to  show  that 
Eemp  was  not  a  member  of  the  tribe,  etlll  tbe 
admlMion  of  such  evidence  would  not  cure  tbe 
6173error*ofthelnstnictIottastolhepresump- 
tion.  The  burdm  of  proof  waa  on  the  gov- 
ernment to  sustain  tbe  jurisdiction  of  the  court 
\xj  evidence  as  to  the  statua  of  the  deceased, 
and  the  question  should  have  gone  to  the  jury 
aa  one  of  fact  and  not  of  presumption. 

But  we  are  of  opinion  that  the  evidence  put 
In  by  the  government  on  this  question  was 
not  competent.  It  consisted  of  statements  al- 
leged to  have  been  made  by  the  deceased,  In 
his  lifetime,  to  le  Flore,  the  witness,  that  he 
did  not  belong  to  the  Indian  country,  but  had 
come  from  Arkansas.  Such  statements  do 
not  come  within  any  rule  permitting  hearsay 
evidence.  The  trlu  judge  appears  to  have 
regarded  the  testimony  as  within  tbe  rule  that 
declarations  of  deceased  persona  made  against 
their  Interest  an  admlBsilile— that  as  a  colored 
man  adopted  in  the  Choctaw  Nation  gels  ben- 
efits, rights,  and  privileges,  a  declaration 
mode  by  him  against  that  interest  would  he 
competent.  It  may  be  that,  in  a  controversy 
on  behalf  of  a  deceased  negro's  right,  or  that 
of  his  representaUvea,  to  participate  Id  tbe 

6roperty  of  the  nation,  such  admbalona  might 
B  competent.  But  thlscase  Is  not  within  any 
such  rule.  Tbe  object  of  the  evidence  here 
waa  not  to  enforce  any  rights  or  claims  of  the 
deceased  against  tbe  Choctaw  Nation,  but  was 
to  sustain  an  allegation  in  an  indictment,  up- 
on which  the  jurisdiction  of  the  United  States 
court  depended. 

It  la  contended  in  this  court,  on  behalf  of 
the  govemment,  that  exception  to  this  evi- 
dence ms  not  mfOdeDtly  taken.  The  rec- 
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ord,  however,  disclosea  that  the  counsel  for 
the  defendant,  at  the  trial,  objected  to  Ui* 
questions  put  to  tbe  witness  le  Flore  to  elicit- 
the  statements  made  by  Kemp.  It  Is  true- 
that  tbe  question  had  been  put  and  anawered* 
before  the  objection  was  made,  but  the  de- 
fendant's counsel  asked  that  the  testimony- 
should  be  escluded,  and  that  an  objection 
should  be  noted,  and  thereupon  the  judge 
declared  the  evidence  competent.  It  la  there- 
fore apparent  that  the  objection  was  made  Id 
time  to  enable  the  government  to  Introduce- 
other  and  mora  competent  eridmce,  and  that^ 
the  judge  did  not  overrule  the  objection  be- 
cause it  was  not  taken  In  time,  but  because  be 
'deemed  the  evidence  competent.  Hore-[019 
ov^,ln  the  charge, tbe  judgelnstructed  the  jury 
that  they  bad  a  right  to  take  into  considera- 
tion the  facts  that  had  gone  to  them  for  tbe- 

Eurpose  of  showing  who  Kemp  was  and  where- 
e  came  from,  and  as  there  was  no  other  evi- 
dence on  this  topic  Uian  that  of  le  Flore,  it  is- 
plain  that  the  judge  submitted  to  tbe  jury  the- 
evidence  of  le  Flora  as  to  the  statements,  a» 
competent  To  this  portion  of  tbe  charge  the- 
defendant  excepted  before  the  jury  retired  and 
in  tbelr  presence.  It  is,  indeed,  now  con- 
tended that  the  exception  was  too  Indetlnlie. 
but  we  think  that  the  exception  was  sufficient , 
to  enable  the  trial  court  to  pwcdve  the  partic- 
ular matter  objected  to. 

We  think,  therefore,  that  the  court  erred  In 
Inatmctlng  the  jury  that  th^  had  a  right  to 
find  that  the  deceased  was  not  a  member  of 
the  Choctaw  Nation  from  the  mere  fact  that 
he  was  a  negro,  and  also  in  admitting  evidence- 
of  the  statements  of  the  deceased  and  In  In- 
structlng  the  jury  that  such  statements  were- 
competent  evidence  u  to  hts  dtlzenshlp. 

The  judgment  i»  TMened,  and  the  case  re- 
manded with  instmctiotts  to  set  aidde  the  ver- 
dict and  grant  a  new  trlaL 


JOSEPH  H.  BROWN,  Aj^, 

GRACE  T.WYOANT,  Executrix  of  Stkphbk 
I.  Wtqant,  Defeased,  and  Hbnbt  Lekds^ 
Asdgnee  in  Bankrupted  of  Stephkn  L  Wt- 
GAMT,  Deceased. 

<8ee  8.  a  BepMter^  ed.  SIMIIL) 

Juritdietion  to  renArJu^nunt—bankruptei/ — 
«quitem$  relitf. 

1.  JurledloUon  tu  render  Judgment  of  Alt  erecutto- 
on  tbe  return  of  nOM  to  two  suooesslve  wrlu  of 
•oire  facias  on  the  original  Judgment  Is  obtained- 
In  accordance,  with  tbe  rule  that  tbe  return  or 
two  nOtOt  is  equivalent  to  a  aervloe. 

S.  Tbe  baokruptor  of  tbe  plaintiff  oonnot  be  net 
up  bj  a  defendant  to  show  error  Id  revlvnitr  u 
Judgmeot  In  favor  of  plaintiff's  executrix, 
especially  when  the  assignee  In  bankruptcy  ba»- 
racifled  tbe  action  of  tbe  executrix  by  becomtng- 
a  party  to  tbe  proceedings. 

8.  Equity  refuses  to  relieve  from  a  Judgment  un- 
less substantial  merlta  are  sbowo. 

[Nam] 

Submitted  AaHl  t,  1896,  Dtotdti  Sfag  tS^ 
1899, 

16t  U.  8^ 
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APPEAL  from  a  decree  of  tlie  Sapreme 
Courtof  tbe  District  of  Columbia  reversing 
^he  decree  of  the  Special  Term  aod  dia- 
injasicR  a  suit  brouglit  by  Joseph  M.  Browo. 
4iDd  adjudglag  that  tbe  judfrment  Id  contro- 
versT  was  the  property  of  HeDir  Leeds  ns 
aasignee  in  baDkruptcy,  and  that  said  executrix 
■coDTey  to  said  asslgoee  ail  ber  apparent  rights 
in  said  judgment.  Affirmed. 
See  same  case  below.  31  D.  0. 18. 

Statement  by  Mr.  Justice  Sfairas : 
On  June  33.  1887,  Jwepb  M.  Brown,  a  citi- 
zen of  tbe  United  States,  residing  in  the  Dis- 
trict of  Columbia  filed  in  tbe  supreme  court 
•of  the  District  of  Columtda  a  bill  in  equity 
«cain8t  Grace  Wygant,  eKecutrizof  Stephen  I. 
'^TS'^Qt,  deceased,  a  resident  of  the  state  of 
New  Jersey,  seeking  to  enjoin  Uie  collection 
•of  a  Judgment  of  Uie  supreme  court  of  the 
District  of  Columbia  In  favor  of  the  said  Qrnce 
Wrgant,  executrix,  against  tbe  said  Joseph  M. 
Brown,  dated  MHrch  8,  1886. 

The  bill  alleged  that  on  the  9tb  day  of  Feb 
ruHry,  1874,  one  Thomas  L.  Raymond  ob- 
tained a  Judgment  against  the  complainant 
Brown,  on  the  law  siiTe  of  the  supreme  court 
■of  tbe  District  of  Columbia,  for  tbe  sum  of 
$5,000;  that  on  May  14.  1874,  said  Raymond 
'assigned  said  Judgment  upon  the  records  of 
tbe  court  to  St^hen  I.  Wygaol,  tbe  testator 
of  said  Grace  Wygant;  that  on  Februaiy  28. 
1878.  the  said  Btenben  I.  Wygant  waa  ad- 
Judged  a  tnnkrupl  by  the  district  court  of  the 
United  Statesfor  tbe  southern  district  of  New 
York,  and  on  that  dny  duly  surrendered  all 
his  property,  Including  said  Judgment  for 
$5,000;  that  on  March  SO,  1878,  one  Henry  T. 
<hx]et  was  appointed  assignee  In  Imnkruptcy; 
that  said  Judgment  for  $5,000  was  in  terms  In- 
•cluded  in  the  schedule  of  assets  filed  by  Stephen 
I.  Wyfrant;  that  claims  aggregating  more  than 
$13  OOO  were  proved  In  said  bankruptcy  pro- 
ceedings; that  the  said  judgment  for  $6,000 
was  tbe  principal  asset,  and  that  tbe  aggregate 
value  of  the  assets  was  much  less  than  the 
claims;  that  tbe  estate  of  said  bankrupt  had 
never  been  settled,  and  that  tliesaid  Judgment 
tor  $5,000  still  belonged  to  Henry  T.  Godet,  as 
assignee;  tbatthedefendant,QraceWygant,bad 
full  Knowledge  of  the  bankruptcy  proceedings, 
^20]  *and  relying  upon  complainant's  Igno- 
ranee  thereof  and  for  the  purpose  of  harassing 
him,  on  January  13,  1880,  applied  for  and  pro- 
■cured  tetters  teatamenta^  from  the  supreme 
■court  of  the  District  of  Columbia  on  the  estate 
of  Stephen  I.  Wygant,  then  deceased;  (hat 
«aid  Grace  Wygant,  after  reccivinp  such  letters 
testamentary,  and  on  February  1, 1886.  caused 
tbe  clerk  of  said  supreme  court  of  tbe  District 
•of  Columbia  to  enter  upon  the  docket  of  said 
«ourt  a  suggestion  of  tbe  death  of  Stephen  I. 
Wygant,  and  to  Issue  a  writ  of  scire  facias  to 
revive  said  judgmmt,  and  upon  the  return  by 
the  marsbaf  of  the  District  of  ''nihil,"  the  said 
■Grace  Wygant,  on  the  4tb  day  of  February. 
1886,  caused  an  alias  writ  of  scire  facias  to  be 
jssued,  which  writ  was.  on  tbe  same  day,  re 
turned  by  the  marshal  endorsed  "niltil;"  that 
the  said  Grace  Wygant  obtained,  upon  the 
issuance  and  return  of  such  writs  of  scire 
facias,  a  "Jiat "  from  the  JuaUce  holding  nald 
<drcuit  court  of  the  supreme  court  of  the  Die- 1 
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trlct  of  Columbia  on  the  8d  day  of  March, 
1886,  for  tbe  purpose  of  reviving  said  ludg- 
roent;  Uiattbe  complainant  had  no  knowledge 
of  such  proceedings  in  tbe  said  special  terms 
of  said  supreme  court  of  tbe  District  of  Colum- 
bia for  probate  and  circuit  court  business  until 
a  long  time  after  the  rendition  of  said  "Jiat;" 
that  as  soon  as  be  received  notice  of  said  pro- 
ceedings  he  filed  a  motion  to  set  them  aalde 
and  for  the  vacating  of  the  "Jiat,"  but  that  the 
Justice  holding'  such  circuit  court  overruled 
said  motion,  reserving  to  appellant  bis  rights 
to  proceed  to  equity  for  relief;  that  after  tbe 
rendition  of  tbe  "flat"  aforesaid.  Grace  Wy- 
gant. AS  such  executrix,  brought  an  action  for 
tbe  enforcement  of  such  judgment  against  the 
complainant  In  thesupremccourtof  the  county 
of  New  York  on  December  38. 1885;  and  there- 
upon tbe  complainant  prayed  for  both  a  tem- 
porary and  final  Injunction  against  Grace 
Wygant,  at  such  executrix,  and  for  goieral 
relief. 

A  demurrer  was  sustained  to  tbe  bill  on  tbe 
ground  that  the  assignee  in  bankruptcy  was 
not  made  a  parly,  but  leave  was  given  to  amend 
by  making  tbe  assignee  a  party.  On  January 
10. 1888,  uie  complainant  amended  by  adding 
the  name  of  Henry  T.  Godet, assignee  in  bank- 
ruptcy of  •Stephen  I.  Wygant,deceased,[021 
as  an  additional  defendant,  and  by  fllioe  as  an 
exhibit  the  assignment  conveying  to  Godet,  aa- 
signee, the  entire  estate  of  the  said  bankrupt, 
executed  March  8,  1878,  If  the  re^ster  In 
bankruptcy.  After  a  general  demurrer  to  tbe 
bill  as  thui  amended  had  been  overruled, 
Grace  Wygant,  executrix,  filed  an  answer,  and 
issue  was  Joined  June  36,  1888,  by  replication. 
On  February  5,  1888,  an  injunction  pendente 
lite  was  allowed  aa  prayed  In  the  Mil.  On 
September  U,  1888;  on  motion  of  solicitor  of 
defendant,  tbe  death  of  Qodet,  assignee,  waa 
entered  of  record.  On  September  39,  1890, 
Henry  Leeds,  as  successor  to  Godet.  was.  on 
his  own  petition,  admitted  to  become  a  party 
defendant,  and  on  November  4,  1890,  Leeds, 
as  assignee,  filed  bis  separate  answer,  substan- 
tially admitting  the  allegations  of  the  amended 
bill,  to  which  complainant  filed  a  replication. 
On  November  10,  1890,  leave  was  given  de- 
fendant Leeds  to  file  a  cross  bill,  which  he  did, 
alleging  that  he,  as  assignee,  was  entitled  to 
the  judgment,  and  praying  that  it  might  be  de- 
creed to  be  an  asset  of  tbe  bankrupt's  estate 
and  of  full  force  and  vigor  against  the  com* 
plalnant,  and  that  the  defendant,  Grace  Wy- 
gant, should  be  decreed  to  assign  to  him  such 
judgment  and  her  apparent  rights  thereto. 

On  November  35,  1890,  the  complainant 
filed  an  answer  to  the  cross  bill.  In  this 
answer  he  denied  that  tbe  supreme  court  of 
tbe  District  of  Columbia  had  jurisdiction  to 
issue  tiie  letters  testamentary  to  the  defendant, 
Grace  Wygant;  denied  that  the  "Jiaf'  of  the 
circuit  co'urt  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  was  pronounced  by  lawful 
authority,  and  dented  that  the  Judgment  In 
controverey  was  still  In  force — pleaded  tbe 
statute  of  liraltatiOQS.  He  also  averred  that 
Godet,  the  original  assignee,  had  actual  notice 
of  tbe  pendency  of  this  suit,  but  had  refused 
and  declined  to  become  a  party  thereto. 

On  tbe  14tb  day  of  January,  1891,  Grace 
Wygant,  as  executrix,  filed  an  answer  to  the 
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cross  bin  denying  that  Leeds  was  invested  with 
title  to  the  JudfcmeDt  as  aasigoee,  aod  likewise 
aTerring  that  sloca  the  flllng  of  the  origlaal  bill 
she  had  become  the  lawful  assignee  of  all  the 
022]claim8of  the  creditors  'against  the  bank- 
rupt's estate  except  one  owDecT  by  the  city  of 
New  York. 

Oq  February  14, 1801,  the  supreme  court  of 
the  District  of  Columbia,  at  special  term,  filed 
a  decree  dismissing  the  cross  bill  and  granting 
a  final  Injunction  against  Grace  Wygant,  en- 
jolDlpgherasexecutrix  from  further  prosecut- 
ing the  Judgment  obtained  by  her  against  the 
complainant  in  respect  to  the  said  judgment 
for  $5,000  in  the  supreme  court  of  the  county 
of  New  York. 

From  thh  decree  Grace  Wygant,  executrix, 
and  Henry  Leeds,  assignee,  appealed  to  the 
supreme  court  of  the  District  of  Columbia  at 
general  term,  and  that  court,  on  April  4, 1892, 
reversed  the  decree  of  the  special  term,  dis- 
missed the  bill  of  complaint  of  Joseph  M. 
Brown,  adjudged  that  the  Judgment  in  con- 
troversy was  the  property  of  Henry  Tjeeds  as 
assignee  in  bankruptcy  of  Stephen  1.  Wygant, 
deceased,  as  an  asset  of  said  estate,  and  de- 
creed that  said  Qrace  Wygant,  executrix, 
should  convey  and  assign  to  said  Henry  Leeds, 
assignee,  all  her  apparent  rights  In  sud  judg- 
ment. 

On  April  16, 1802.  the  complainant  filed  a 
petition  asking  the  court  to  vacate  Ita  said  de- 
cree and  to  remand  the  cause  to  the  special 
term,  in  order  that  evidence  might  be  taken, 
for  reasons  set  forth  in  said  petition.  On  No- 
vember 21,  1809.  this  motion  was  refused,  and 
on  December  90, 1803,  an  appeal  was  taken  to 
this  court. 

Mr.  RolMrt  Olu^aty  tor  appellant. 
Mr.  A,  A.  BIrney  for  appellee. 

Mr.  Justice  Skiras  delivered  the  opinion  of 
the  court: 

In  dismissing  the  appellant's  bill  of  com- 
plaint and  sustaining*  the  cross  bills  the 
supreme  court  of  the  District  evidently  pro- 
ceeded on  the  view  that  it  was  competent  for 
the  circuit  court  to  render  judgment  of 
«zMu/w"  OQ  the  return  of  the  "nihW  to  two 
successive  writs  of  scire  facias  on  the  original 
judgment.  That  the  return  of  two  niAiZi  is 
equivalent  to  a  service  has  been  a  rule  of  prac- 
tice of  long  standing  in  England  and  in  most 
of  the  Slates  of  this  Union. 
623i*The  wriiottetrefaeiaiguareueetUionon 
is  defined  to  be  a  writ  Issued  out  of  the  court 
wherein  a  judgment  has  been  entered,  reciting 
such  judgment,  suggesting  the  grounds  requi- 
site to  entitle  plalnUff  to  execution,  and  requir- 
ing the  defendant  to  make  known  the  reason. 
If  any  there  be.  why  such  ezecuUon  should 
not  Issue.  Bingham.  Executions  A  Judg- 
ments. 138;  Preem.  Executions,  g  81. 

"On  the  return  d^  of  the  writ  the  sheriff 
either  returns  'scire  feci,'  that  Is,  that  he  has 
warned  the  parly,  or  'nUitt,'  that  la,  that  the 
party  has  nothing  by  which  he  can  warn  blm. 
When  the  sherlflf  returns  'niliil,'  the  party 
must  sue  out  a  second  or  aiiaa  writ  of  scire 
facias,  and  if  the  sheriff  retoms  'nihiF  also  to 
the  second  writ,  and  the  defendant  do  not  ap- 
pear, there  shall  be  judgment  against  him.  In 
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other  words,  two  returns  of  'nthif  are  equirn- 
lent  to  one  return  of  'scire  feci.'"  Bl!ighanu 
Executions  &  Judgments,  1S4;  Andrewi  v. 
Sarper,  8  Mod.  237;  OhatnAert  v.  Oirwn,  a 
Whart.  0;  Choate  v.  PeopU.  10  111.  68;  Katmt. 
V.  State,  8  Blackf.  885;  BarrotB  v.  BaOey,  V 
Fla.  9;  CummingB  v.  Eden,  1  Cow.  70. 

And  as  the  supreme  court  of  the  District  of 
Columbia  has.  In  the  present  case,  recognized 
the  regularity  of  the  proceedings  to  revive  tbe- 
judgment  against  the  appellant,  no  reason  i» 
Been  why  this  court  should  take  a  different 
view,  Oweru  v.  Benry,  161  U.  S.  643  {ante, 
753],  is  disttnguisbable  from  this  case,  because- 
there  the  defendant  had  ceased  to  be  a  resi- 
dent of  Pennsylvania,  where  the  original 
judi^ment  had  been  entered,  years  before  the- 
writ  of  scire  facias  was  sued  out,  and  had  be- 
come a  citizen  of  Louisiana,  tn  which  state- 
the  statute  of  limitations  had  run. 

It  Is  urged  on  behalf  of  the  appellant  that  as- 
Wygant,  the  original  owner  of  the  judgment, 
had  been  declared  a  bankrupt,  and  as  the 
judgment,  as  an  asset  of  his' estate,  had  be- 
come the  property  of  the  assignee  tn  bank- 
ruptcy, it  was  not  competent  for  Grace  Wy- 
gant, as  his  executrix,  to  revive  the  judgment 
by  proceeding  in  the  supreme  court  of  the- 
District  of  Columbia.  A  sufficient  answer  to 
this  is  that  Brows,  as  the  judgment  debtor, 
was  not  Injured.aod  could  not  have  *suc  [624t- 
cessfully  set  up  that  matter  by  plea  to  the  scire 
facias.  ThaUhsr  v.  Roekmil,  105  U.  S.  467 
[26: 049],  was  a  case  where,  after  suit  brought, 
the  plaintiff  was  adjudged  to  be  a  bankrupt, 
and  assignees  were  appointed,  and  It  was  held 
that  the  bankruptcy  of  the  plaintiff  could  not 
be  set  up  by  the  defendants  to  bar  its  further 
prosecution  In  his  name,  this  court  saying: 
"It  Is  no  defense  to  the  debt  that  the  creditor 
has  become  a  bankrupt;  and  If  an  assignee, 
after  notice,  permits  a  pendlne  suit  to  proceed 
in  the  name  of  the  bankrupt  for  lis  recovery, 
he  is  bound  by  any  judgment  that  may  he 
rendered.  This  Is  a  sufficient  protection  for 
the  debtor." 

In  the  present  case,  Leeds,  the  assignee  la 
Imnkruplcy,  ratified  the  action  of  the  execu- 
trix, by  making  himself  a  party  to  the  pro- 
ceedings and  procuring  a  decree  compelling 
her  to  transfer  the  judgment  to  him  as  an  asset; 
of  the  bankrupt's  estate.  By  that  feature  of 
the  decree  Brown  is  protected  from  any  dan- 
ger of  being  compelled  to  pay  twice. 

If,  then,  the  original  judgment  was  regu- 
larly obuined,  was  duly  revived  by  lawful 
proceedings,  and  Is  now  made  payable,  by  the 
decree  of  the  court  below,  to  the  party  legally 
entitled  to  receive  the  same,  no  reason  is  pre- 
sented by  this  record  why  this  court  should 
disturb  that  decree.  Equity  refuses  to  relieve 
from  a  judgment  unless  substantial  merits  are 
shown. 

It  Is  true  that  the  appellant  undertook  to 
show  that  he  had  a  meritorious  defense  to  the 
suit  as  originally  brought,  by  certain  allega- 
tions made  in  a  petition  to  the  supreme  court 
of  the  District  of  Columbia  filed  after  the  final 
decree  had  been  entered  against  him.  We  are 
not  obliged  to  notice  alle^tinns  made  at  such 
a  late  period  in  the  proceedings— not  made, 
indeed,  till  the  controversy  has  been  finally 
dosed.   However,  we  have  read  this  petition. 
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and  It  Is  suffldoit  to  say  that  it  contalaa  noth- 
tog  which,  eren  If  true  and  If  made  to  appear 
during  the  trial  of  the  present  ease,  would 
have  justified  any  cbaoge  lo  the  decree. 
The  deereeof  the aupretne court  tiuDMriet 


eSttJ  UNITED  STATES.  Hff.  in  Srr., 

J.  HENBT  PERKINS. 

(See  8.  0.  Reporter^  ed.  6SS-43L) 

JViw  Tork  inheritance  tax—  United  Statft  not 
(xempted— property— corporaiiom. 

L  Perwnal  propertr  bequeathed  by  will  to  the 
Cnlted  SUtes  la  subject  to  an  iDherltaooe  tax 
under  the  laws  of  New  York. 

t  An  Inherltanoe  tax  Imposed  u[Km  a  legaor  to 
the  United  States  br  tbe  laws  of  a  state  Is  not  Id- 
nlld  as  an  attempt  to  tax  tbe  i»ropertr  of  the 
doited  BMtes.  slaoe  It  la  Imposed  upon  tbe 
temoj  before  It  reaobss  the  bands  of  the  irovem. 
ment. 

&  TbeUnltedStatesisnotaeorporsUonexempted 
by  law  from  taxatloo,  within  tbe  meaning  ot  tbe 
New  Tork  inberlunoe  tax  law. 

i.  Tbe  corporations  to  wbloh  the  exemption  wu 
Intended  to  apply  In  the  Inheritance  tax  laws  of 
New  Tork  are  confined  to  those  of  a  rellvlona, 
educational,  obarltable,  or  reformatory  purpose. 

[No.  422.] 

Submitted  May  S,  1896.   Decided  MaytS,  3896. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
of  that  court,  affirming  an  order  of  the  Surro- 
gate Court  of  Suffolk  County,  New  York,  as- 
•essiog  an  inheritance  tax  upon  property 
bequeathed  by  William  W.  Merriam  to  the 
United  States.  Affrmtd.  ■ 
See  same  case  below,  141  N.  Y.  479. 

Statement  Mr.  Juatlce  Brown : 
This  was  a  writ  of  error  to  an  order  of  the 
general  term  of  tbe  supreme  court,  affirming 
an  order  of  the  surroKate's  court  of  Suffolk 
county,  assesBlDg  an  inheritance  tax  of  $8,- 
964.28  upon  the  personal  property  of  William 
W.  Herrlam,  bequeathed  by  him  to  the  United 
States. 

It  appeared  that  Herrlam,  who  was  a  resi- 
dent of  Suffolk  county,  died  on  January  80, 
1889,  leaving  a  last  will  and  testament,  by 
which  be  devised  and  bequeathed  all  his  es- 
tate, both  real  and  persoDnl.  to  tbe  United 
States  government.  Upon  the  petition  of  tbe 
executor  an  appraiser  was  appointed,  and  up- 
on his  report  tbe  surrogate  fixed  the  tax  at 
the  above  amount.  On  appeal  to  the  general 
term  of  tbe  supreme  court  the  order  of  tbe 
surrogate's  court  was  affirmed,  aod  upon  a 
further  appeal  to  the  court  of  appeals  the  or 
der  of  the  supreme  court  was  affirmed,  and 
the  case  remanded  to  that  court  for  final  judg- 


ment, which  was  entered  against  the  United 
BUtes  March  81, 1894.  Whereupon  tbe  United 
States  and  the  executor  joined  la  suioe  out 
this  writ  of  error.  Defendant  in  error  u  the 
county  treasurer  of  Suffolk  county. 

Mr.  Holmes  Conrad,  Solicitor  0«neral, 
for  plaintiff  in  error. 
Mr.  Tiaaothj  M.  GMAnir  for  defendant 

Id  error. 

Mr.  Jiutiee  Brown  delivered  tbe  oplnloa 

of  tbe  court: 

This  case  raises  the  single  question  whether 
personal  •property  bequeathed  by  will 
to  the  United  States  is  subject  to  an  inherit- 
ance tax  under  the  laws  of  New  York. 

By  Laws  ot  1885,  chap.  488,  aa  amended 
Laws  of  1891,  chap.  2IS,  It  was  enacted  aa 
follows:  "Sec.  1.  After  the  passage  of  this 
act,  all  property  which  shall  pass  by  will  or 
by  the  intestate  laws  of  this  state,  from  any 
person  who  may  die  seist^  or  possessed  of  tbe 
same  while  a  resident  of  this  sUUe,  .  .  . 
to  any  person  or  persons,  or  to  any  body  poli- 
Uc  or  corporate,  to  trust  or  otherwise.  .  .  . 
other  than  toorfor  societies,  corporations,  and 
institutions  now  exempted  by  law  from  taxa- 
tion, or  from  collateral  inheritance  tax,  shall 
be  and  Is  aabject  to  a  tu  at  the  rate  herein* 
after  specified."  etc. 

By  LawB  of  1893,  chap.  899,  entitled  "Axt 
Act  In  Relation  to  Taxable  Transfers  of  Prop* 
etty,"  (g  1)  "a  tax  shall  be  and  Is  hereby  im- 
poeed  upon  the  transfer  of  any  property,  rest 
or  personal,  of  the  value  of  |500  or  over 
<  ...  to  persons  or  corporations  not 
exempt  by  law  from  taxation  on  real  or 
personal  property."  By  §  28  of  this  law 
certain  previous  acts  were  repealed,  subject 
to  a  saving  clause  contained  in  ^  24,  to  tbe- 
effect  that  the  repeal  should  not  affect  or  im- 
pair any  act  done,  or  right  accruing,  accrued 
or  acquired,  or  liability,  penalty,  forfeUure, 
or  puoishnipnt  incurred  prior  to  the  passage- 
of  this  act.  The  2Sth  section  also  provided 
that  tbe  provisions  of  this  act,  so  far  as  they 
were  subalantlally  the  same  as  those  of  the 
laws  existing  April  80, 1892.  should  he  con- 
strued as  a  continuation  uf  such  laws,  modi- 
fied or  amended  according  to  the  language 
employed  In  this  act,  and  not  as  new  enact- 
ments. 

The  testator  Merriam  died  January  80, 1889, 
but  the  tax  was  not  assessed  until  Februair 
16, 1698,  after  the  act  of  1892  had  taken  ef- 
fect. Upon  this  state  of  facts,  the  court  of 
appeals  of  New  York  was  of  opinion  that  tbe 
case  was  covered- by  the  act  of  1893,  although 
It  was  thought  that  the  legacy  was  subject  to 
taxation  whether  It  was  taxed  under  that  or 
tbe  previous  acts.  This  ruling  as  to  tbe  ap- 
plicability of  the  act  of  1893  seems  to  conflict 
with  Re  Seaman's  Sttate.  147  N.  Y.  69,  but  the 
difference  Is  not  material  in  this  case. 
*The  case  really  presents  two  question  b:[627 

1.  Whether  it  Is  within  the  power  of  the 
stale  to  tax  bequests  to  the  United  States. 


Hon.— ^s  to  direct  taxes,  see  note  to  Scboley  v. 
Bew.  n  W. 

At  to  exemption  from  taxation;  whetAer  a  contract 
or  not:  not  fmptlsd.— see  note  to  Tucker  v.  FenrU- 
son.  2£:B06. 
108  U.S. 


JLttowhtn  an  inSunetton  to  restrain  the  eoOectton. 
cf  tttax  trtlt  be  granted,  see  note  to  Duws  v.  Chi* 
Cairo,  20: 65. 

As  to  whm  taxet  {UeoaHyoMeMed  can  5e  recnnerett 
boA,  see  note  to Brsktoev.  Tan  Arsdale,  21:83. 
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9.  Whether,  under  these  ststutM.  the  Uolted 
States  are  a  corporation  exempted  by  law  from 
taxation. 

1.  While  the  laws  of  all  clvllfzed  states  rec- 
ognize in  every  citizen  the  absolute  right  to 
his  own  earnings,  and  to  the  enjoyment  of  his 
own  property,  and  the  Increase  thereof,  dur- 
ing bis  life,  except  so  far  as  the  state  may  re- 
quire bim  to  contribute  hie  share  for  public 
expenses,  the  right  to  dispose  of  bis  property 
by  will  has  always  been  considered  purely  a 
creature  of  statute  and  wltbin  legislative  con- 
trol. "By  the  common  law,  as  it  stood  In  the 
reign  of  Henry  11.,  a  man's  goods  were  to  be 
-divided  into  three  equal  parts;  of  which  one 
went  to  his  heirs  or  lineal  descendants,  an- 
other to  his  wife,  and  a  third  was  at  his  own 
disposal;  or  if  he  died  without  a  wife  he  might 
then  dispose  of  one  moiety,  and  the  other  went 
to  his  children;  and  so,  e  eonverto,  if  he  had 
no  children,  the  wife  was  entitled  to  oBe 
moiety,  and  he  might  bequeath  the  other;  but 
If  he  died  without  either  wife  or  Issue,  the 
whole  was  at  his  own  disposal."  2  BI.  Com. 
49S.  Prior  to  the  statute  of  wills,  enacted  In 
the  reign  of  Henry  VIII.,  the  right  to  a  testa- 
mentary disposition  of  property  did  not  ex- 
tend to  real  estate  at  all,  and  as  to  personal 
•estate  was  limited  as  above  stated.  Although 
these  restrictions  have  long  since  been  abol- 
ished In  England,  and  never  existed  In  this 
-country,  except  In  Louisiana,  the  right  of  a 
widow  to  her  aower  and  to  a  share  in  the  per- 
sonal estate  Is  ordinarily  secured  to  her  by 
statute. 

By  the  Code  Napoleon,  gifts  of  proper^, 
vhetbw  by  acta  inter  vito»  athf  will,  must 
not  exceed  one  half  the  estate  If  the  testator 
leave  but  one  child;  one  third,  If  he  leaves  two 
■children;  one  fourth,  if  be  leaves  three  or 
more.  If  he  have  no  children,  but  leaves  an- 
cestors, both  in  the  paternal  and  maternal 
line,  he  may  fflve  away  but  one  half  of  his 
properly,  and  out  three  fourths  if  he  have  an- 
•cestors  in  but  one  line.  By  the  law  of  Italy, 
one  half  a  testator's  property  muA  be  dlsmb- 
uted  equally  among  all  his  children:  the  other 
'628]bHlf  'he  may  leave  to  bis  eldest  son  or  to 
whumsoever  he  pleases.  Similar  restrictions 
upon  the  power  of  disposition  by  will  are 
found  in  the  codes  of  other  coniinentat  coun- 
tries, as  well  as  In  the  state  of  Louisiana. 
Though  the  general  consent  of  the  most  en- 
lightened natfons  has,  ftom  the  earilest  his- 
torical period,  recognized  a  natural  right  in 
children  to  Inherit  the  property  of  their  pa- 
rents, we  know  of  no  1^1  principle  to  pre- 
vent the  legislature  from  taking  away  or  lim- 
iting the  right  of  testamentary  disposition  or 
impoalnff  such  conditions  upon  Ito  exercise  as 
it  may  deem  conducive  to  public  good. 

In  this  view,  the  eo-callea  inherftaoce  ux  of 
the  state  of  New  York  is  lo  reality  a  limita- 
tion upon  the  power  of  a  testator  to  bequeath 
bis  property  to  whom  he  pleases;  a  declaration 
that,  in  the  exercise  of  that  power,  he  shall 
contribute  a  certain  percentage  to  the  public 
use;  In  other  words,  that  the  right  to  dispose 
of  his  property  by  will  shall  remain,  but  sub- 
ject to  a  cottdltion  that  the  state  has  a  right 
to  impose.  Certainly,  if  It  be  true  that  the 
fight  of  testamentary  disposition  Is  purely 
statutory,  the  state  has  a  right  to  require  a 
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contribution  to  the  public  treasu^  before  the 
bequest  shall  take  effect.  Thus  toe  tax  Is  not 
upon  the  property.  In  the  ordinary  sense  of 
the  term,  but  upon  the  right  to  dispose  of  It, 
and  it  Is  not  until  It  has  yielded  its  contribu- 
tion to  the  state  that  It  becomes  the  property 
of  the  legatee.  This  was  the  view  taken  of  a 
similar  tax  by  the  court  of  appeals  of  MarT> 
land  in  State  v.  Dalrymple,  70  Hd.  394,  2S9  [8 
L.  R  A.  873],  In  which  the  court  observed: 
"Possessing,  then,  the  plenary  power  Indi- 
cated, It  necessarily  follows  that  the  state  In 
allowing  property  ...  to  be  disposed  of 
by  wilt,  and  in  designating  who  shall  take 
such  property  when  uere  it  no  will,  may  pre- 
ssribe  such  conditions,  not  in  conflict  with  or 
forbidden  by  the  organic  law,  as  the  leslsla- 
ture  may  deem  expedient  These  conditions, 
subject  to  the  limitation  named,  are  conse- 
quently wholly  within  the  discretion  of  the 
general  assembly.  The  act  we  are  now  consid- 
ering plainly  intended  to  re<)ulrethata  person 
taking  the  benefit  of  a  civil  right  secured  to  bim 
under  our  laws  should  pay  a  certain  premium 
for  Its  enjoyment.  In  other  words,  one  of  the 
conditions  upon  which  strangers  *and  [029 
collateral  kindred  may  acquire  a  decedent's 
property,  which  Is  subject  to  the  dominion  of 
our  laws.  Is,  that  there  ^all  be  paid  out  of  such 
propwty  a  tax  of  3}  per  oent  into  the  treasury 
of  ute  state.  This  therefore  Is  not  a  tax  upon 
the  property  Itself,  bat  is  merely  the  price  ex- 
acted \ij  the  state  for  the  privilege  accorded 
in  permitting  properiy  so  situated  to  be  trans- 
ferred by  will  or  by  descent  or  distribution." 

That  the  tax  is  not  a  tax  upon  the  property 
itself,  but  upon  its  transmission  by  will  or 
descent,  is  also  held  both  in  New  York  and  In 
several  other  states.  Be  Swift'i  BdaU.  187  N. 
Y.  77  [18  L.  R  A.  709],  In  which  It  is  said, 
page  86,  that  "the  effect  of  this  special  tax  Is 
to  take  from  the  property  a  portion,  or  a  per- 
centage of  it,  for  the  use  of  the  state,  and  I 
think  it  quite  immaterial  whether  the  tax  can 
be  precisely  classified  with  a  taxation  of  prop- 
erty or  not.  It  Is  not  a  tax  upon  persons." 
Be  Hoffman'*  Setate,  148  N.  Y.  837;  School, 
field  V.  Lynchburg,  78  Va.  866;  Brode  v.  Oom. 
53  Pa.  181;  Be  CuUum't  WiU,  145  N.  Y.  598. 
In  this  last  case,  as  well  as  In  Wallace  v. 
Mj/frt.  88  Fed.  Rep.  184  [4  L.  R  A.  171],  it 
was  held  tbat,  although  the  property  of  the  de- 
cedent included  United  States  bonds,  the  tax 
might  be  assessed  upon  the  bads  of  thdr  value, 
because  the  tax  was  not  imposed  upon  ttie 
bonds  themselves,  but  upon  the  estate  of  the 
decedent,  or  the  privilege  of  acquiring  prop- 
erty by  Inheritance.  Kjfre  v.  Jacob,  14  Gratt. 
437;  1)09  Passes,  Inherlunce  Tax  Law,  chap.3, 
§  8,  and  cases  cited.  Such  a  tax  was  also  held 
by  tbls  court  to  be  free  from  any  constitutional 
objection  in  Sfagor  v.  Grima,  49  U.  S.  8  How. 
400,  408  []3;11«8.  1170],  Mr.  Chief  Justice 
Taney,  remarking  tbat  "the  law  in  Question  Is 
nothing  more  than  an  exercise  of  the  power 
which  every  state  and  sovereignty  possesses, 
of  regulating  the  manner  and  terms  within 
which  property,  real  and  personal,  within  Its 
dominion  may  be  transferred  by  last  will  and 
testament,  or  by  inheritance;  and  of  prescrib- 
ing who  shall  and  who  shall  not  be  capable  of 
taking  it.  ...  If  a  state  may  deny  the 
privilege  altogether,  it  follows  that  when  tt 
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ffruts  it,  it  may  anoez  to  th«  grant.any  cODdl- 
noos  which  it  Bupposes  to  be  required  hy  Ita  In- 
^OIlerestR  or  'policy.'*  To  the  same  effect  U 
United  SUUet  t.  Ae,  04  U.  B.  815  HM:  193]. 

We  think  that  It  follows  from  Uiis  that  the 
«ct  in  Question  is  not  open  to  the  objection 
that  it  u  an  attempt  to  tax  the  property  o{  the 
United  Slates,  since  the  tax  is  imposed  upon 
the  legacy  before  U  reaches  the  hands  of  the 
goremment.  The  legacy  becomes  the  prop- 
erty of  the  United  States  only  after  It  has  suf- 
feted  a  diminution  to  the  amount  of  the  tax, 
and  it  is  only  upon  this  cooditlon  that  the 
le^lature  assents  to  a  bequest  of  it, 

3.  Whether  the  United  States  are  a  corpora- 
tion "exempt  by  law  from  taxation,"  wlUiin  the 
meaning  of  the  New  York  statutes,  is  the  re- 
maining question  In  the  case.  The  court  of 
appeals  has  hold  tbat  this  exemption  was  ap- 
plicable only  to  domestic  corporations  de- 
clared by  the  laws  of  New  York  to  be  exempt 
from  taxation.  Thus  In  Ra  Prime'*  SMate,  136 
N.  T.  847  [18  L.  R  A.  718],  it  was  held  that 
foreign  religious  and  charitable  corporations 
were  not  exempt  from  the  payment  of  a  lef^acy 
(ax.  Chief  Judge  Andrews  observing  (p.  860): 
*'We  are  of  opinion  that  a  statute  of  a  state 
panting  powers  and  piiTileges  to  corpora- 
tions must,  in  the  absence  of  plain  Indicatioos 
to  the  contrary,  Ik  held  to  apply  only  to  cor- 
porations created  by  the  state  and  orer  which 
It  has  poww  of  Tlsftation  and  control.  .  .  . 
The  legislature  in  such  cases  is  dealing  with 
its  own  creations,  whose  rights  and  obllnt- 
tions  It  may  limit,  define,  and  control."  To 
the  same  effect  are  CaUin  v.  Trinity  CoUege, 
118  N.  Y.  188  [8  L.  R.  A.  2061;  WhiU  t. 
Boaard.  46 N.  Y.  144;  Be^aUeia't  Sttate,  144 
N.  Y.  182;  Stinot  t.  Winthrop,  163  Mass.  118 
[26  L.  R  A.  259] ;  Dos  Passos,  Inheritance  Tax 
Law.  chap.  8,  g  84.  If  the  ruling  of  the  court 
of  appeals  of  New  York  In  this  particular  case 
be  not  absolutely  binding  upon  us,  we  think 
tbat,  having  regnrd  to  tlie  purpose  of  the  law 
to  Impose  a  tax  generally  upon  Inheritances, 
the  legislature  intended  to  allow  an  exemption 
only  In  favor  of  such  corporations  as  It  bad 
itself  created,  and  which  might  reasonably  be 
cupp<Mcd  to  be  the  special  objects  of  Its  solici- 
tude and  bounty. 

In  addition  to  this,  however,  the  United 
States  are  not  one  of  the  class  of  corporations 
^3  IJintended  by  law  to  be  exempt  *f rom  taxa- 
tion. What  the  corporations  are  to  which  the 
exemption  was  Intended  to  apply  are  indicated 
the  tax  laws  of  New  York,  and  are  con- 
fined to  those  of  a  religious,  educational,  char- 
iiable,  or  reformatory  purpose.  We  think  it 
wu  not  Intended  to  apply  it  to  a  purely  polit- 
ical or  goveromental  corporation  like  tbe 
United  States.  CaUin  Trinity  (Mege.  118 
N.  Y.  188  [8  L.  R  A.  2061;  Re  Van  KUeek't 
SOaU,  121  N.  Y.  701;  Dos  Fassos,  Inheritance 
Tax  Law,  chap.  8,  {|  84.  In  iZ^  UamiUon,  148 
N.  Y.  810,  ft  was  held  that  the  execution  did 
not  apply  to  a  municipality,  even  though  cre- 
ated by  tbe  state  itself. 

Upon  the  whole,  we  think  tbe  coostructloD 
put  upon  the  statute  by  the  court  of  appeals 
was  correct,  and  the  judgment  of  the  tupreme 
^rtUtheritflm^fftrmfd. 

Mr.  Justice  Harlfcn  dissents. 

198  U.  8.        U.  a.  Book  41.  » 


Uhitbd  States,  I^.  M  At., 
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ASHBBL  P.  FnoH. 
[No.  838.] 

Submitted  with  No.  4t$,  May  8,  1896.  De- 

tided  May  96, 1896. 

IN  ERROR  to  tbe  Supreme  Gourt  of  the 
State  of  New  York. 
Mr.  Holmes  Conrad,  Bolldtor  Qeneral, 
for  plaintiff  In  error. 

Jfesfrs.  Baqjamln  F.  Dob  PaMoa.  and 
Edgrar  J.  Jmwvj  tot  defendant  in  error. 

Mr.  Justice  Brown :  In  this  case  George 
W.  CuUum,  a  resident  of  the  state  of  New 
York,  died  In  the  city  of  New  York  on  Feb- 
ruary 38,  1893,  leavbig  a  last  will  and  testa- 
ment, which,  on  the  80th  day  of  April,  1893, 
was  duly  admitted  to  probate.  By  this  will 
the  testator  bequeathed  to  the  United  States 

tovemment  tbe  sum  of  $175,100,  upon  which, 
y  order  of  the  surrogate's  court,  there  was 
assessed  an  Inheritance  tax  of  $8,755. 

The  case  does  not  differ  In  principle  from 
the  one  above  decided,  and  toe  ju^meat  tf 
the  eouri  below  ia  iht^tm  ^firmed. 
Mr.  Justice  Harlan  dissents. 


J  a  8.  WIBORO  et  al.,  P^.  At  ifrr.,[632 

V. 

UNITED  STATES. 
(See  8.  C  Reporter^  ed.  MB-OaiD 

unitary  expedttiott—ttatementbyjudffe—dku^ 
to  jury— evidence— ground  ^  rvotxwi—ma.tm 
of  the  tettd. 

L  A  mtUtarr  expedition  or  enterprise  problMted 
by  17. 8.  Rev.  Stat^  I  K86.  is  entered  upon  when 
men,  with  knowledge  of  the  enterprise,  oomblne 
and  organize  In  this  ooaatry  and  are  carried, 
with  arms  and  ammunition  under  their  oooirol, 
by  a  tu«  80  or  40  miles  oat  to  sea  to  a  steamer  oa 
which  tbey  embark  and  drOl  and  br  wblob  tb«r 
are  taken  to  Cuba,  whwe  they  disembark  to  ef- 
fect an  armed  laodlog  on  the  coast,  with  Intent 
to  make  war  airalost  the  (rovemment,  with  which 
tbe  Qnlted  States  is  at  peaoe. 
2.  A  statement  of  fact  based  on  uncontradlctea 
testimony,  made  m  a  recapltulatloD  of  the  evt> 
deoce  by  tbe  judge,  who  speclflcally  submitted 
the  matters  of  fact  to  tbe  Jury,  la  not  error. 
Sl  The  opinion  of  the  court,  expressed  to  the  Jury, 
that  a  gueatloQ  ot  fact  Is  free  from  reasonable 
doubt,  Is  not  ground  of  revcmal  If  be  expressly 
tells  them  that  It  Is  a  qoestton  for  their  deier- 
mioatlon  alone. 
i.  On  the  question  whether  a  oomblnatlon  was 
lawful  or  not,  declaimtlons  of  those  engaged  lo 
lt.expiaoatorr  of  sets  done  In  furtberanoe  of  Us 
object,  are  competent  evidence  after  tbe  com- 
bination has  been  proved. 
S.  Want  of  evldenoe  to  sustain  a  verdlot  against 
some  of  the  defendants  In  a  criminal  osse  may 


Vorm.—That  vhen  an  tOeoal  eombinatton  te 
proved.  decJaratlom  of  one  about  titeenttrprm  an 
evUUnce  againet  eo-conipfratoti|— ass  note  to  lio- 
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^  be  eootldeied  u  irroand  for  nvemi,  althourta 
DO  modoQ  or  request  vaa  made  In  Ibe  lower 
ooart  to  instruct  tbe  Jury  to  And  for  tbem. 
4.  Mates  of  tbe  vessel  who  proceeded  on  the  voy- 
age under  the  captain's  orders  are  not  guilty  of 
ttasfBilug  a  military  ezpeditloo  by  reason  of  the 
fact  tbat  tbe  vessel  carried  the  persons  ensaged 
In  such  expedition.  In  the  abseooe  of  prool  of 
ffull^  knowledireof,  or  participation  In,  such  ex- 
pedition before  they  left  port. 

[Nam] 

SubmtttaSfap  18, 1898.  Decided  MaytS.  1896. 

IN  ERROR  to  tbe  Distrfct  Court  of  tbe 
United  States  for  tbe  Eastern  District  of 
PenDsylvania  to  review  ajudgment  of  that 
court  convicting  J.  H.  S.  Wiborg  gt  al.  of  set- 
Ung  on  foot  and  preparing  a  oertalo  military 
expedition  and  enterprise  against  Cuba,  a  ter- 
ritory of  Spain,  against  tbe  provision  of  the 
act  of  Confiress.  Affirmed  as  to  Wiborg  and 
reversed  a$  to  Peternn  and  Johansen,  and  case 
remaoded  with  Instructfons  for  a  new  trial  ba 
to  them. 

See  same  case  below,  78  Fed.  Bep.  159. 

Statement  by  Ur.  Chief  Justice  Fuller  i 
Wiborg,  the  captain,  aod  Petersen  and 
Johansen,  the  males,  of  tbe  steamer  Horsa, 
were  indicted  In  the  district  court  of  Uie 
United  States  for  tbe  eastern  district  of  Penn- 
sylvania under  U.  S.  Rev.  Stat.  6  5386.  The 
Indictment  cbal-ged  tbat  defeadaots,  "mar- 
iners, at  the  district  aforesaid  and  wlibia  the 
jurisdiction  of  this  court,  did,  within  the  ter- 
ritory and  jurisdiction  of  the  United  Slates, 
to  wit,  at  the  port  of  Philadelphia,  Pennsyl. 
vanJa,  within  the  district  aforesaid,  begiD,  set 
on  foot,  and  provide  and  prepare  the  means 
(or  a  certain  military  expedition  and  enter- 
prise to  be  carried  on  from  thence  against  the 
territory  and  domiDioos  of  a  foreign  prince,  to 
wit,  aeaiost  the  Island  of  Cuba,  tbe  s^d  is- 
land of  Cuba  being  then  and  there  tbe  terri- 
tory and  dominions  of  the  King  of  Spain,  the 
said  United  States  being  then  and  there  at 
peace  with  the  King  of  Spain,  contrary  to  tbe 
form  of  the  act  of  Congress  in  such  case  made 
and  provided  and  against  the  peace  and  dig- 
nity of  tbe  United  Slates  of  America."  They 
were  tried  before  Judge  Butler  and  a  jury, 
and  convicted.  Motions  In  arrest  of  judg- 
ment  and  for  a  new  trial  were  severally  made 
and  overruled,  aod  defendants  were  sentenced 
to  pay  flues  and  to  serve  terms  in  Ibe  state 
penitentiary.  This  writ  of  error  was  there- 
upon sued  out  and  d^ondanta  admitted  to 
ball. 

The  Horsa  was  a  Danish  steamer,  sailing 
under  tbe  Danish  flag,  and  defendant  Wiborg, 
its  captain,  was  a  subject  of  tbe  Kine  of  Den- 
mark, as  were  also  hlscodefendanls,  as  claimed 
bv  ibeir  counsel. 

634J  *The  Horsa  was  engaged  in  the  fruit 
business  for  John  D.  Hari  A  Company,  of  Phil- 
adelphia, and  on  November  0,  1805.  cleared 
from  Philadelphia  for  Port  Antonio,  Jnmaica. 
She  bad  on  board  but  little  cargo,  consisting 
of  two  life  boats,  a  lot  of  empty  boxes  and 
barrels,  two  horses,  some  horse  feed,  bales  of 
hay  and  boxes  of  corn,  all  of  which  were  en- 
tered on  her  manifest  Just  before  sailing. 
Captain  Wiborg  received  a  message  (In  writ* 
£90 
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Ing  but  not  produced),  which,  he  said.  wn*".. 
"After  I  passed  the  Brealcwater  to  procei") 
norih  near  Barnegat  and  await  further  orders. " 
The  Horsa  s^led  between  6  and  7  r.  h.,  and, 
after  pasting  the  Delaware  Breakwater,  her 
proper  course  would  be  southward.  She 
turned,  however,  to  the  northward,  went  up 
the,  Jersey  coast  to  Barnegat  light  and  ao- 
chored  on  the  high  seas  between  8  and  4  miles 
off  the  shore.  Between  10  and  11  the  same 
evoDlag  the  steam  lighter  J.  S.  Stranahan 
sailed  from  Brooklyn,  carrying  some  cases  of 
goods  and  two  life  boats,  which  bad  been  put 
on  board  by  tbe  crew  of  the  lighter  during 
the  evening.  On  the  lower  bay  of  New  York, 
below  Staten  Island,  during  the  night  alie 
took  on  board  between  thirty  aod  forty  pas- 
sengers, mostly  dark  complexioned  men  speak- 
ing a  foreign  language,  apparently  Cubans  or 
Spaniards.  Tbe  lighter  then  ran  down  to 
Barnegat,  where  she  saw  the  Horsa  under  a 
white  flag.  She  also  ran  upa  white  flag,  went 
alongside,  and  put  aboard  her  passengers  with 
tbe  cases  of  goods  aod  the  life  boats.  Tbcy 
brought  authority  in  writing  from  John  D. 
Hart  Ai  Co.,  which  vas  not  produced.  Cap- 
tain Wiboig  saw  tbe  transfer  made,  and  as- 
sented to  It.  His  fireman  complaining,  be  an- 
swered: "I  told  them  if  anybody  had  to  hang 
for  this  I  would  be  the  man  to  bang  for  It. 
He  testified  that  the  man  on  the  lighter  brought 
blm  a  message  from  John  D.  Hart  &  Com- 
pany. "He  told  me  to  take  those  men  aod 
luggage  and  whatever  they  had  aboard  the 
Horsa,  and  let  them  off  whenever  they  called 
for  it  to  be  let  off.  I  shipped  two  boats  at 
tbe  same  time,  and  tbe  order  of  my  message 
was  to  deliver  thdbe  two  boats  to  those  men 
and  tbe  two  boats  that  I  had  shipped  here  ii> 
Philadelphia.  .  .  .  The  only  order  was  they 
had  a  colored  man  there  that  they  *called[035- 
tbe  pilot,  and  whenever  he  called  for  ihem  lo 
be  let  off  I  should  let  tbem  off  and  give  them 
the  boats."  As  to  tbe  boats  taken  on  at  Phila- 
delphia and  those  taken  on  off  Barnegat,  he 
was  "to  deliver  them  to  these  men  as  soon  n» 
they  called  for  them.  .  .  .  Tbe  pilot  did 
not  tell  me  where  he  was  going.  I  did  tallc 
to  him,  but  be  could  talk  very  little  English." 
The  captain  testified  that  the  writing  from  J. 
D.  Hart  &  Co.,  "to  take  whatever  was  in  the 
tug,  tbe  men  and  their  luggage  and  boxes, 
and  let  tbem  off  whenever  Uiey  called  for  it 
to  be  let  off,"  did  not  strike  b^n  as  an  unusual 
thing;  it  did  not  strike  him  as  unusual  "that 
these  men  were  to  be  taken  on  board  and 
turned  out  on  the  sea  with  the  boats."  It  ap- 
peared and  was  admitted  tbat  there  was  an 
insurrection  in  Cuba.  The  captain  was  in- 
formed that  the  party  was  going  to  Cuba,  and 
believed  the  men  were  going  to  ngbt  for  Cuba, 
but  was  careful  to  ask  no  questions,  and  testi- 
fied tbat  he  considered  bu  own  part  in  the 
affair  to  be  lawful.  The  charter  par^  wa» 
not  produced. 

After  boarding  tbe  Horsa,  these  persons 
liroke  open  Ibe  l^zes  which  they  had  Nought 
with  tbem,  and  took  out  rifles,  swords,  and 
machetes,  and  one  cannon.  They  also  had 
cartridge  belts,  medicines,  and  bandages  with 
tbem.  They  were  not  in  uniform,  bot  there- 
was  evidence  that  some  of  tbem  bad  caps  with 
a  little  flag,  which  th«r  said  was  a  Cuban 
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flag.  They  brought  tbeir  own  food  with  them. 
The  evMence  tended  to  show  that  when  these 
mpn  divided  up  the  arms,  ei'eiy  man  had  a 
rtfle;  that  certain  of  tbem,  understood  tn  be 
officer?,  had  swordu  and  revolvers;  that  one 
seemed  to  be  In  command  of  them;  and  that 
this  commaoder  asked  some  of  the  crew 
wbether  they  would  fight  if  attacked  by  a 
Spaoiflh  guDboat.  There  was  also  some  evi- 
dence that  there  were  mlHiary  exercises  in  the 
nature  of  drilling  by  from  ihree  to  seven  men 
at  a  time;  that  these  persons  stated  that  they 
were  going  to  Cuba  to  fight  the  Spaniards; 
that  on  the  second  day  out  they  made  small 
canvas  bags  to  put  cartddges  in,  and  unpacked 
m  bale  of  blankets  which  they  had  brought 
with  them,  wrapped  One  hundred  and  fifty 
square  rifles  In  these  blankets  In  smull  bundles, 
630]about  five  in  each,  and  threw  tbe*boxes 
overboard  In  which  the  rifles  had  come,  taking 
a  rifle,  Rword,  and  machete  apiece,  and  practis- 
ing with  them  and  the  cannon.  There  were 
three  kinds  of  cartridges  and  two  kinds  of 
rifles.  One  witness  stated  that,  as  he  was  In- 
formed by  them,  there  were  small  Winches- 
ters for  the  cavalry  and  big  rifles  for  the  in- 
fantry; big  revolvers  for  the  officers;  and  that 
the  cannon  was  a  Maiim  gun,  in  charge  of  a 
French  Canadian.  This  machine  gun  was 
worked  with  a  slot  and  a  crank,  and  had  its 
own  cartridges.  The  witness  saw  it  worked, 
and  saw  them  practising  with  li,  and  tbe.man 
in  charge  showed  him  bow  they  were  doing  it. 
Some  testimony  was  introduced  on  behalf  of 
defeLdt.at8  to  the  effect  that  a  machete  is  gen- 
erally carried  by  the  inhabitants  of  the  West 
Indies,  and  has  many  peaceful  uses.  One  of 
the  defendants'  witnesses  admitted  that  it  was 
a  formidable  weapon,  and,  moreover,  that  he 
had  never  seen  citizens  carry  guns  In  Cuba. 
It  is  unquestioned  that  the  machete  Is  used 
for  both  war  and  peace.  It  being  described  in 
the  Century  Dictionary  as  a  "heavy  knife  or 
cutlass,  used  among  Spanish  colonists  and 
Spaoiab- American  countries,  both  as  a  tool  and 
as  a  weapon,"  and  by  Webster  as  "a  large, 
heavv  knife,  resembllDe  a  broadsword,  often 
2  or  8  feet  in  length,  used  by  the  inbabltaots 
of  Spanish  America  as  a  hatchet  to  cut  tbeir 
way  tlirough  thickets,  and  for  various  other 
purposes." 

After  leaving  Barnegat,  the  Horsa  took  the 
usual  course  for  Jamaica,  which  follows  the 
Cuban  coast  for  about  six  hours.  The  usual 
color  of  her  funnel  was  yellow  below  with 
red  above  and  black  on  top.  and  it  wss  so 
painted  when  she  left  Philadelphia.  While 
she  WHS  at  sea  the  funnel  was  repainted  red 
and  black,  and  when  she  returned  to  Phila- 
delphia It  was  black,  red,  and  yellow.  The 
name  of  the  Horsa  was  painted  out  amidships, 
but  her  name  was  on  the  stem  in  brass  let- 
ters and  on  the  bow,  and  those  letters  were 
Dot  painted  over  to  the  captain's  knowledge. 
About  6  miles  off  the  coast  of  Cuba  the  col- 
ored pilot  gave  orders  to  disembark.  This 
was  about  11  o'clock  at  night,  and  the  disem- 
barkation wasconducted  under  the  supervision 
of  Captain  Wibora,  who  had  the  lights  of  the 
veiwl  put  out.  The  two  boats  were  launched 
637]  'which  bad  come  on  board  at  Phila- 
detpliia  and  also  those  which  had  come  with 
the  lighter,  and  Captain  Wlborg  sold  the  men 
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one  of  the  ship's  boats.  As  one  of  the  boats 
leaked,  another  was  lowered  from  the  ship. 
The  passengers  took  to  the  boats,  taking  with 
them  all  the  ammunition  and  arms  they  could 
carry.  The  steamer  then  undertook  to  tow 
the  boats,  but  a  strange  light  was  seen  in  the 
distance,  and  at  the  request  of  the  men  the 
captain  cut  the  boats  loose  and  started  away 
at  full  speed.  Some  forty  boxes  of  cartridges 
had  been  left  on  the  Horsa  because  there  was 
no  room  for  them  on  the  boats,  and  CaptalD 
Wibnrg  directed  that  these  should  be  thrown 
overboard.  He  said  this  was  to  avoid  getting 
into  trouble  at  Port  Antonio,  since  the  boxes 
were  not  manifested  (or  that  port  The  Horsa 
then  completed  her  voyage  to  Fort  Antonio. 
The  captain  said  he  told  the  collector  there  he 
had  Inst  two  boats,  "to  put  him  off  his  guard." 

Defendants*  counsel  requested  the  court  to 
give  to  the  Jury  tbirtoeopniiits  or  tnstructloDS, 
of  which  the  fourth,  tlftb,  sixth,  seventh, 
eighth,  ninth,  and  eleventh  were  as  follows: 

"4.  That  the  laws  of  the  United  States  and 
the  section  under  which  the  defendants  are 
indicted  do  not  prohibit  transporting  of  arms 
or  of  military  equipments  to  a  foreign  country 
or  forbid  one  or  more  individuals,  singly  or  Id 
unarmed  association,  from  leaving  the  United 
States  for  the  purpose  of  joining  In  any  mili- 
tary operations  which  arc  being  carried  on 
between  other  countries  or  between  different 
parties  in  Uie  same  country. 

"  5.  That  before  the  jury  can  And  the  de- 
fendants guilty  under  this  Indictment  they 
must  first  find  that  there  was  a '  military  expe- 
dition or  enterprise'  against  the  territory  of 
the  King  of  Spain.  A  military  expedition  or 
enterprise  does  not  exist  unless  there  is  a  mili- 
tary organization  of  some  kind  de^gnated  as 
Infantry,  cavalry,  or  artillery,  and  officered 
and  equipped  for  active  hostile  operations. 

"6.  That  if  the  jury  find  that  there  were 
transported  on  board  of  the  '  Horsa  *  arms  and 
men,  but  the  same  were  not  a  '  military  organi- 
zation as  Infantry,  cavalry,  or  artillery,  and 
"officered  and  equipped,  or  In  readiness  [638 
to  he  officered  and  equipped,'  then  the  jury 
must  find  the  defendants  not  euilty.  ' 

"7,  That  it  is  not  an  offense  against  the 
laws  of  the  United  States  for  a  shipper  to  ship 
arms  to  a  foreign  country  or  for  volunteers  to 
go  to  a  forelifn  country  for  the  purpose  of 
joining  in  military  operations  which  are  being 
carried  on  between  other  countries  or  between 
different  parties  in  the  some  country;  in  such 
cases  the  shipper  and  volunteer  would  run 
the  risk,  the  one  of  capture  of  his  property, 
and  the  other  of  the  capture  of  his  person  by 
the  foreign  power;  but  the  master  of  the  ship 
transporting  such  arms  and  volunteers,  not 
being  a  military  expedition  or  enterprise, 
would  not  commit  any  offense  against  the 
laws  of  the  United  States  and  womd  not  bo 
liable  under  this  indictment. 

•■  8.  That  if  the  jury  find  from  the  evidence 
in  this  case  that  the  officers  of  the  steamship 
Horsa  took  on  board,  off  the  coast  of  New 
Jersey,  on  the  high  seas,  a  number  of  men,  all 
dressed  as  citizens,  without  arms  and  equip- 
ments on  their  persons,  and  at  the  same  time 
took  on  board  certain  boxes  of  arms  and  am- 
munitioD  and  munltloDS  of  war,  but  that  tbo 
said  men  were  not  organized  aa  ufantry,  cav- 
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airy  or  artillery  or  ready  (or  auch  organtza- 
tlon,  the  jury  are  inatructed  tbat  they  mtiEt 
find  4he  defeDdantB  not  guilty,  even  If  the 
ury  believe  that  the  paeeeneers  on  board 
otended  to  enllat,  on  anival  in  Goba,  in  the 
Cuban  army. 

"  9.  That  if  the  Jury  flod  from  the  evidence 
that  the  defendants  took  on  board  their  vessel, 
off  the  New  Jersey  coast,  a  number  of  men, 
unarmed  and  not  organised,  either  ae  infantry, 
cavaliy.  or  artillery,  and  at  the  same  time 
took  on  board  boxes  of  ammunltloa  and  arms, 
the  jury  are  inatructed  that  they  must  find  the 
defendants  not  guilty,  even  if  the  Jury  should 
believe  that  the  men  Intended  upon  arrival  io 
Cuba  to  enlist  In  the  Cuban  army,  and  tbat 
the  boxes  of  arms  were  Intended  for  use  in 
the  Cuban  anny." 

"11.  Tbat  if  tiie  Jury  find  from  the  evidence 
that  the  passengers  and  boxes  of  arms  did  not 
constitute  a  military  expedition  or  enterprise, 
but  that  the  sRtd  passengers  were  simply  goine 
to  Cuba  to  enlist  in  either  army,  and  the  said 
439]  'arms  and  ammuoltlon  were  being  con- 
veyed to  Cuba  to  be  used  by  either  army,  then 
the  Jury  are  instructed  that  the  defendants  In 
transporting  them  in  due  oourse  of  thcdr 
busiDese  committed  no  offense  against  the 
laws  of  the  United  Sta'es;  and  the  Jury  are 
further  instructed  that  all  evidence  of  secrecy, 
auch  as  taking  on  the  passengers  and  boxes  of 
arms  on  the  nigh  seas  and  putting  out  the 
ll^ti  off  the  coast  of  Cuba,  were  acts  which 
the  defendants  might  lawfully  do  to  avoid  the 
capture  of  the  passengers  ana  the  capture  of 
the  property  from  off  their  ship  by  Spanish 
men  of-war;  but'usder  such  drcamstances,  if 
the  jury  find  there  wu  no  military  expedition 
or  enterprise,  such  acts  would  not  of  them- 
selves be  evidence  of  any  intent  to  violate  the 
•tatute  of  the  United  States  under  whkA  the 
defendants  are  Indicted." 

The  court  charged  the  Jury,  explaining  the 
Indictment,  and  then  continued  as  follows: 

"  The  evidence  heard  would  not  Justify  a 
conviction  of  anything  more  tbat  providing 
the  means  for  or  idding  such  military  expedi- 
tion by  furnisbiDg  transportation  for  the  men, 
their  arms,  baggage,  etc.  To  convict  them, 
you  must  be  fully  satisfied  by  the  evidence 
that  a  mllitaty  expedition  was  organized  In 
this  country,  to  be  carried  out  as  and  with 
the  object  charged  In  the  indictment,  and 
that  the  defendants,  with  knowledge  of  this, 

{>rovided  means  for  its  assistance  and  assisted 
I  as  before  stated. 
"  Thua  you  observe  the  case  presenu  two 

Suesttons:  First,  Was  such  mllitanr  expedl- 
on  organized  here  In  the  United  StateB? 
Secondly,  Did  the  defendants  render  the  assist- 
ance stated  here  with  knowledge  of  the 
facts? 

"In  pasdng  on  the  first  question.  It  Is 
aecessa^  to  understand  what  constitutes  a 
military  expedmon,  within  the  meaning  of 
the  statute.  For  the  purposes  of  this  case,  It 
is  Boflldent  to  say  that  any  combination  of 
men  organized  here  to  go  to  Cuba  to  make 
war  upon  Its  government,  provided  with  arms 
and  ammunition,  we  being  at  peace  with  Cuba, 
constitutes  a  mllitaty  expedition.  It  is  not 
necessary  that  the  men  sball  be  drilled,  put 
In  uniforms,  m  prepared  for  eflSdent  service, 
8»3 
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nor  that  they  shall  have  been  organized  as.  or 
"according  to  the  tactics  or  rules  whichr640 
relate  to,  what  is  known  as  Infkmtry,  artillery, 
or  cavalry.  It  Is  suflBclent  that  they  shall  have 
combined  and  organized  here  to  go  there  and 
make  war  on  the  foreign  government,  and  have 
provided  themselves  with  the  means  of  doing 
so.  I  say  *  provided  themselves  with  the 
means  of  doing  so,'  because  the  evidence  here 
shows  tbat  ue  men  were  so  provided. 
Whether  such  provision,  as  by  arming,  etc., 
is  necessary  need  not  be  dadoed  In  this  case. 
I  will  say,  however,  to  counsel  that  were  that 
question  required  to  be  decided,  I  should  hold 
that  it  Is  not  necessary. 

"  Kor  is  it  important  that  tbey  intended  to 
make  war  as  an  independent  body  or  In  con- 
nection with  others.  Where  men  go  without 
combination  and  organization  to  enlist  as  in- 
dividuals in  a  foreign  army,  tbey  do  not  con* 
Biltule  such  military  ezpealtlon,  and  the  fact 
that  the  vessel  carrying  them  might  carry  arms 
as  merchandise  would  not  be  important. ' 

Taking  up  defendants*  thirteen  points,  the 
court  disposed  of  them  as  follows; 

"  '  1.  It  Is  not  a  crime  or  offense  against  the 
United  States,  under  the  neutrally  laws  of 
this  oountiT,  for  Individuals  to  leave  this 
country  with  Intent  to  enlist  In  foreign  mili- 
tary service,  nor  Is  It  an  offense  against  tbe 
United  States  to  transport  persons  out  of  this 
country  and  to  land  them  in  foreign  countries 
when  such  persons  have  an  Intenuon  to  enlist 
In  fordgn  armies.* 

"  As  a  general  proposition  this  la  true,  and 
tbe  polntlB  affirmed. 

" '  2.  It  is  no  offense  against  the  laws  of  tbe 
United  States  to  transport  arms,  ammunition, 
and  munitions  of  war  from  this  country  to  any 
other  foreign  country,  whether  they  are  to  be 
used  In  war  or  not;  that  In  such  case  the  ship- 
per and  transporter  of  the  arms,  ammuniUon. 
and  munitions  of  war  only  run  the  risk  of  the 
capture  and  seizure  of  such  arms  and  Contra- 
band of  war  by  the  foreign  power  against 
whom  ihey  are  intended  to  be  used;  but  this 
does  not  make  It  an  offense  against  the  laws  of 
the  United  States,  and  for  such  cause  the  dft> 
fendants  cannot  be  held  guU^.' 

"This  Is  also  trua  Nomlutaiy  expedition 
would  exist  In  such  case. 

*"'8.  That  It  is  no  offense  against  the[641 
laws  of  the  United  States  to  transport  persons 
Intending  to  enlist  In  foreign  armies,  and  arms 
and  muDltions  of  war,  on  the  same  ship;  tbat 
io  Fuch  case  the  persons  transported  and  the 
shipper  and  transporter  of  the  arms  run  the 
riak  of  seizure  and  capture  by  the  foreign 
power  against  whom  the  arms  were  to  be  used 
and  agamst  whom  tbe  persons  and  passeogets 
iDtesded  to  enlist;  but  such  cause  did  not  con- 
stitute  an  offense  against  the  laws  of  the  United 
States,  and  for  such  cause  the  defendants  can- 
not be  found  guilty.' 

"This  Is  true,  provided  the  persons  referred 
to  herein  had  not  comUnea  and  organized 
themselves  in  this  country  to  go  to  Cuba  and 
there  make  war  on  the  government.  If  tbey 
had  so  combined  and  organized,  and  yet  io> 
tended  when  they  reached  Cuba  to  join  the 
insurgent  army  and  thus  enlist  in  its  service, 
and  the  anna  were  taken  along  for  their  use, 
th^  would  omstitute  a  mlUtary  expedition,  aa 
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before  described.and  the  transportaUon  of  such 
body  of  persons  from  this  country  for  such  a ' 
purpose  would  be  an  offeuBe  against  the  statute, 

"The  fourth,  fifth,  dzth,  seventh,  eighth, 
and  ninth  points  are  fully  answered  by  what 
has  been  said. 

"  '10.  Even  If  the  jury  do  find  that  tbe  men 
taken  on  board  were  an  orgaolzed  military 
force  with  officers,  as  Infantry,  eavalrr,  or 
artillery,  the  jury  cannot  find  the  defendants 
guilty  unless  the  Jury  also  find  tbat-  the  de- 
fendaots  knew  that  they  were  such  a  military 
organization  as  Infantry,  cavalry,  or  artillery, 
Gonstitutiag  n  military  expedition orenterpriae 
against  tbe  kingdom  of  Spain.' 

"As  before  stated,  to  justify  convlctton  of 
tbe  dofendaou,  the  jury  must  be  fully  satis- 
fied that  the  defendants  knew  that  the  men 
constituted  a  military  expedition  such  as  I 
have  described. 

"The  eleventh  point  bas  been  fully  answered 
by  what  the  court  has  said. 

'The  twelfth  point  is  a  veiy  Important 
point,  and  Is  as  follows: 

"  *19.  If  tbe  jury  find  that  when  the  defend- 
642]  ants  left  'Hitladelpbia,  and  until  after 
they  had  passed  beyond  the  jurisdiction  of  tbe 
United  Sutes,  they  were  Ignorant  of  the  fact 
that  they  were  to  transport  tbe  men  in  ques- 
tion, with  their  arms  and  provisions,  and  find 
tbat  the  point  off  Bamegat  where  the  men  in 
question  were  taken  abwrd  was  beyond  the 
jurisdiction  of  the  United  States,— In  other 
words  beyond  the  8-mlle  limit, — and  find  that 
the  vessel  was  salting  under  a  Daoish  fl^. 
then  and  in  that  case  they  will  find  the  &' 
fendants  not  guilty.' 

"This  point  raises  the  question  whether  the 
defendatitB  committed  an  offeoee  against  tbe 
statute,  if  tbe  only  aid  which  they  lumlsbed 
the  expedition  was  furnished  out  at  sea.  be- 
yond the  jurisdiction  of  this  country;  and  I 
Instruct  you  tbat  if  the  only  aid  furnished  tbe 
vessel ,  being  a  foreign  vessel,  was  so  beyond 
our  jurisdiction  they  did  not  commit  an  of- 
fense, and  must  consequently  be  acquitted. 
They  allege  that  the  point  off  Barnegat  where 
the  men  were  taken  on  board  was  not  within 
8  miles  of  our  shore.  If  this  Is  true,  and  the 
defendants  did  not  start  from  our  shore  under 
an  agreement  to  provide  the  means  for  trans- 
porting and  to  transport  the  men,  but  were 
^norant  of  the  object  of  going  to  Baroegat 
until  <hey  reached  there,  they  cannot  be  con- 
victed. 

"If,  however,  tb^.  entered  Into  an  ar- 
rangement here  to  furnish  and  provide  tbe 
means  of  transportation,  and  provided  it,  they 
are  guilty.  If  this  was  a  military  expedition, 
although  the  men  were  not  taken  aboard  and 
the  transportation  did  not  commence  until  the 
■hip  anchored  off  Barnegat. 

"  '19.  It  is  the  duty  of  the  government  to 
aaUify  the  Jury  beyond  a  reasonable  doubt 
tbat  toe  men  and  arms  and  ammunition  taken 
on  board  tbe  steamship  Horsa  was  a  military 
expedition  or  enterprise  from  the  United  States 
auainst  the  Kingdom  of  Spain,  and  also  tbat 
the  defendants  knew  or  shut  tbelr  eyes  to  tbe 
fact  that  it  was  a  military  expedition  or  enter- 
priae  from  the  United  States  against  the  King- 
dom of  Spain:  and  If  the  Jury  have  from  the 
teatlmony  any  reasonriile  doubt  upon  dther 

ICS  U.S. 


of  these  questions  or  facts,  the  jury  will  And 
the  defendants  not  guilty.' 

*"ThlB  point  is  affirmed.  I  trust  the  [648 
iury  understand  it.  To  convict  the  defendants 
t  is  necessary  that  the  government  shall  have 
satisfied  your  minds  beyond  a  reasonable  doubt 
tbat  this  was  a  military  enterprise,  and  that 
the  defendants  when  tbey  started  knew  It. 
Otherwise  th^y  an  not  guilty. " 

"nie  court  then  further  recapitulated  and 
commented  on  the  evidence,  and,  In  the  course 
of  doing  so,  said: 

"Some  of  them  who  were  able  to  spenk 
English  declared  that  they  were  Cubans  going 
to  Cuba  to  fight  the  Spanish ;  and  if  these  men 
were  in  combination  to  do  an  unlawful  act. 
what  was  said  by  any  of  them  at  the  time  in 
carrying  out  their  purpose  was  evidence 
agauist  them  all  as  to  me  nature  of  the  expedl- 
^n.   .  .  . 

"That  this  was  a  military  expedition  de- 
signed to  make  war  against  the  government  of 
Spain  would  seem  to  the  court  to  be  free  frook 
reasonable  doubt.  The  question,  however, 
is  one  for  your  determination  alone,  and  I  sub- 
mit It  to  you  as  such,  reminding  you  that  tb* 
responsibility  of  deciding  it  rmts  upon  you 
only.  If  you  find  tbat  this  was  not  a  military 
expedition,  or,  rather,  If  you  are  not  fully  sat- 
isfied that  it  was,  your  verdict  will  be  for  the 
defendants,  without  going  further.  If,  on  the 
other  hand,  you  find  thatlt  was  a  military  ex- 
pedlUon  Intended  to  make  war  against  the 
government  of  Cuba,  then  you  must  pass  upon 
the  second  Question  stated,  to  wit.  Did  tbe  de- 
fendants, with  knowledge  of  the  facts,  aid  Id 
carrying  out  its  purpose  in  going  to  Cut)af 
They  transported  the  men  with  the  arms,  am- 
munition, and  provisions.  Did  they  enter 
upon  this  service  here  with  the  knowledge  of 
the  fact  that  the  men  constituted  a  military  ex- 
pedition, to  flgbt  against  the  government  of 
Cuba?  .  .  .  From  this  and  any  other  tes- 
timony bearing  on  this  subject  you  must  de- 
termine whether  they  understood  what  the 
expedition  and  its  objects  were,  and  had*  ar- 
ranged and  provided  for  its  transportation 
when  they  left  Philadelphia  or  left  our  shores 
within  tbe  8-mlle  limit  stated.  If  they  were 
ignorant  on  this  subject  until  tbey  anchored 
off  Barnega;  light,  the  point  being  according 
to  the  testimony  beyond  the  jurisdictional 
limits  of  the  United  Stales,  *ao  oSense[644 
was  committed,  as  I  have  before  stated,  against 
the  taws  of  this  country. 

"Tbe  question  therefore  Is,  Did  the  defend- 
ants understand  tbey  were  to  carry  this  expe- 
dition, and  bad  provided  for  it,  andunderstaod 
what  the  expedition  was  before  leaving  heret 
Asyou  have  seen,  tbey  took  on  two  extra  boats 
Iwfore  starling,  and  cleared  for  Port  Antonio. 
Jamaica,  and  turned  off  of  their  course  at  the 
Breakwater  (Uie  captain  explaining  this,  to 
which  explanation  you  wilt  give  whatever 
weight  you  deem  It  to  be  worth).  When  the 
men  came  to  the  ship  off  of  Barnegat  tbere  is  no 
evidence  that  the  captain  or  any  one  of  the  de- 
fendants expressed  or  exhibit^  any  surprise. 
It  was  then  manifest  that  the  service  required 
was  to  carry  men  and  arms  to  Cuba  (the  captain 
says  he  thai  so  understood  It),  a  most  haaar^ 
ous  nadertaklng.  Is  It  protiaUe  that  the  de* 
fendanta  woula  have  risked  themselves  and 
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their  ihip  (n  tiilt  service  if  they  had  not  been 
prepared  for  It  by  previous  srrangemeDt,  and 
bave  done  it  vitbout  demurring  or  besitatinf;? 
Again,  la  It  likely  that  those  in  charge  of  the 
expedition  would  have  risked  bringing  the 
men  and  the  property  to  that  point  on  the  mere 
chaiice  that  tbe  defendant  would  take  the  risk 
of  carrying  them  and  the  property  to  Cuba 
without  arranging  for  It  bef<n«hanaT  If  the 
defendants  had  refused,  as  It  was  their  right  to 
refuse,  and  It  would  seem  certain  or  at  least 
extremely  probable  that  tbey  would  refuse  this 
most  hazardous  service  if  previous  arrange* 
■nent  had  not  been  made,  what  would  have 
been  the  situation  of  the  men  and  tbe  property  t 
The  ezpedtUon  would  hare  failed.  The  men 
would  nave  been  subject  to  arrest,  and  the 
property  to  sacrifice.  Is  it  probable  that  those 
In  diarge  of  such  an  enterprise  would  take  the 
men  and  property  to  this  point,  without  having 
secured  certain  means  of  transportation  for  it 
In  advance!  The  captain  says  he  was  Igno- 
rant of  the  service  required  of  him  until  he 
reached  the  point  near  Barncgat.  You  must 
judge  whether  he  should  be  believed  or  not, 
and  from  all  the  evidence  must  determine 
whether  the  defendants  left  here  with  knowl- 
edge of  and  inoTlsioa  for  what  they  were 
about  to  do. 

"I  now  submit  the  case  to  you,  reminding 
445]you  of  its  'Importance.  If  tbe  evidence 
of  the  defendantt'  guUt  la  not  entirely  clear, 
they  should  be  acquitted.  If  it  is  thus  clear, 
they  should  certainly  be  convicted.  No  sym- 
pathy or  prejudice  must  be  allowed  to  influence 
your  minds  In  passing  on  this  case.  We  have 
nothing  to  do  with  the  controversies  between 
the  people  of  Cuba  and  tbe  governroentof  that 
Island.  We  are  concerned  only  with  the  exe- 
cution of  the  law  In  this  case.  We  have  only 
to  condder  whether  the  statute  to  which  your 
attention  has  been  called  has  been  violated.  Ii 
is  our  duty  to  see  that  the  law  is  honestly  and 
justly  executed;  that  Is  all.  Tbe  peace  and 
safety  of  the  community  so  manifestly  depend 
updh  the  faithful  and  honest  administration  of 
the  law,  that  no  man  can  fall  to  see  it.  We 
are  suffering  to-day,  as  probably  no  other 
people  suffers,  from  lawlessness,  from  mobs, 
lynch  law,  murder,  violation  ot  trusts,  as  tbe 
result  of  want  of  ftdthfulneas  In  executing  the 
law. 

"You  will  take  the  case  and  decide  It  with  a 
careful  regard  to  the  rights  of  the  defendants," 
73  Fed.  Rep.  159. 

No  motion  or  request  was  made  that  tbe  jury 
be  instructed  to  find  for  defendants  or  either 
of  them. 

Defendants  excepted  "to  that  part  of  the 
charge  of  the  court  giving  the  defloltlon  of  a 
military  expedition;  to  the  refusal  of  the  court 
"to  read  the  points  that  wm  not  read  to  the 
jury:"  *'to  affirm  all  the  points  without  quail- 
flcatlon,**  and  "to  afBrm  each  point  without 
qualification;"  to  "the  statement  of  the  court 
that  in  its  opinion  this  was  a  military  expedi- 
tion;" and  "that  tbe  men  were  armed;  to  "tbe 
f^lure  of  the  court  to  comment  on  tbe  evidence 
on  behalf  of  tbe  defendants;"  to  tlwaiatemenia 
*'of  the  court  in  leference  to  the  reasons,  mo- 
lives,  purposes,  and  acta  of  the  defendants;" 
"tliat  the  defendants  did  not  express  surprise 
Iliac  the  men  came  on  the  Teasel  off  Bam^at;" 


and  *'tbat  tbe  declarations  of  the  men  on  Uie 
ship  to  the  witnesses  for  the  government  were 
evidence  against  the  defendants;"  also  to  the 
statements  "that  even  if  an  afireement  to  fur- 
nish and  provide  the  means  of  transportation 
was  made  within  the  jurisdiction  of  tbe  United 
States  to  carry  on  a  military  expedition  which 
was  not  consummated  until  thpy  got  oiitf>ide 
of  the  S-mile  'limit,  that  constltuteid  an  [646 
offense  against  tbe  laws  of  the  United  States;" 
and  "that  the  acts  and  declaraiions  of  the  Cu- 
bans themselves  were  evidence  against  then 
all  as  to  the  nature  of  the  expedition." 

Tbe  motion  in  arrest  was  based  on  tbe  alleged 
want  of  juriedlctlonof  the  court.  Errors  were 
assigned  to  the  giving,  refusing,  and  qualifica- 
tion of  instructions;  to  tbe  admission  In  ev^ 
dence  of  declarations  of  some  of  the  party, 
during  the  voyage,  as  to  their  destination:  and 
to  the  overruling  of  defendants*  motion  in  ar^ 
rest  of  judgment  tat  want  of  jurisdiction. 

Menn.  WilUmoa  W.  K«r  and  W.  Hmtlett 
Phillips  for  plaintiffs  In  error. 

Menrt.  Jndaon  Harmon,  Attorney  Gen- 
eral.  Holmes  Conrad*.  Solicitor  Qeneral, 
and  Edward  B.  Whitney,  Assistant  Attw- 
ney  General,  for  defendant  In  error. 

Hr.  Chief  Justice  FoIIot  delivered  the  ofrf^ 

ion  of  the  court: 

U.  8.  Rev.  Stat.  tit.  67.  headed  "NtutraHty,** 
embraces  eleven  sections,  from  8281  to  0291,In- 
clusive.  Section  5281  prohibits  tbe  acceptance 
of  commissions  from  a  foreign  power  by  citi- 
zens of  the  United  Slates  within  our  territory  to 
serve  against  any  sovereign  with  vrhomweare 
at  peace.  Section  5283  prohibits  any  person 
from  enlisting  in  this  country  as  a  ioldierin  the 
service  of  any  foreign  power  and  from  hiring 
or  retaining  any  other  person  to  enlist  or  to  go 
abroad  for  tbe  purpose  of  enlisting.  Section 
S283  deals  with  fitting  out  and  arming  vessels 
in  this  country  In  favor  of  one  foreign  power 
as  against  another  foreign  power  with  which 
we  are  at  peace.  Section  5284  prohibits  citi- 
zens from  the  fitting  outor  arming,  without  the 
United  States,  of  vessels  to  cruise  against  citi- 
zens of  the  United  Stales;  and  §  S2S5,  the  aug- 
meniiog  of  the  force  of  a  foreign  vessel  of  war 
serving  against  a  friendly  sovereign.  Sections 
5'i87  to  52V0  provide  for  tbe  enforcement  of  the 
preceding  sections,  and  §  5391,  that  the  pro- 
visions set  forth  shall  not  be  construed  to  pre- 
vent the  enlistment  of  certain  foreign  clUaena 
in  the  Unitefl  States.  * 

"Section  5286  Is  as  follows:  [647 

"Every  person  who,  within  the  territory  or 
jurisdiction  of  the  United  States,  begins,  orseta 
on  foot,  or  provides  or  prepares  the  means  for, 
any  mllitanr  expedition  or  enterprise,  to  Im 
carried  on  from  thence  against  the  territory  or 
dominions  of  any  foreign  prince  or  state,-or  of 
any  colony,  district,  or  people,  with  whom  the 
United  Stales  are  at  peace,  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  shall  be 
fined  not  exceeding  $8,000,  and  imprisoned 
not  more  than  three  yeara." 

This  section  was  originally  f$  6  of  an  act  ap- 
proved June  5. 17M  (1  Stat,  at  L.  881,  cbnp. 
50).  carried  forward  as  §  6  of  an  act  of  April 
20. 1818  (8  Stat  at  L.  847.  chap.  88).  and  differs 
therefrom  In  no  respect  material  here.  The 
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laogiMge  of  the  sectioa  closely  fnllowa  the 
TecommeiidfttloD  of  FiestdeQi  Waahiogton  Id 
bla  anoual  addrcaa  DecrmberS,  1798,  when  he 
iuAd:  "Where  tndWIduals  shall  .  .  .  enter 
upOD  military  expeditions  or  Ptiterprisea  within 
the  jurladiction  of  the  United  Slates  .  .  .  these 
ofrenses  cannot  receive  too  early  and  close  an 
Atlentlon,  and  require  prompt  and  decisive 
remediea."  Annala  1708-9S,  n.  11.  The  Ic^a- 
lation  Is  historically  cooE^aered  in  Dana's 
VheatoQ,  g  4S0,  note.  The  statute  was  un- 
doubtedly deBigned  in  general  to  secure  neu- 
trality Id  wars  between  two  other  nationfi.  or 
between  contending  parties  recognized  as  bel- 
ligerents, but  its  operation  is  not  necessarily 
dependent  on  the  existence  ot  such  slate 
of  belligerency.  18  Ops,  Atty.  <3en.  177, 
178.  Section  6286  defines  certain  offenses 
4igidDst  the  United  States  and  denounces  the 
punishment  therefor,  but,  although  a  penal 
clatute,  it  must  be  reasonably  construed,  and 
not  so  OS  to  defeat  the  obvious  intention  of  the 
legislature.  United  Slatt$  t.  Im^w,  184  U.  8. 
«24.  628  188:  1080,  1083]. 

The  offense  to  defined  dlsjuncdvely  as  com 
milted  by  every  person  who,  within  our  terri- 
tory or  jurisdiction,  "begins,  or  sets  on  foot, 
4»r  proTldes  or  prepares  the  means  for,  any 
military  expedition  or  enterprise,  to  be  carried 
■on  from  thence." 

This  indictment  charged  that  defendants  did 
^48]  "  begin,  set  on  "itoot,  and  provide  and 
prepare  the  means  iae  a  oerlain  military  expe- 
oitlon  and  eDteipilse." 

Defmdants^  counsel  did  not  aeek  to  compel 
an  election,  nor  in  any  manner,  by  their  mo- 
tion in  arrest  or  otherwise,  to  raise  the  ques- 
tion of  duplicity,  nor  do  they  now  make 
objections  to  the  proceedings  on  this  ground. 
The  district  jiidge  instructed  the  jury  that  the 
•evidence  would  not  jusltfy  a  conviction  "  of 
anything  more  than  proviatng  the  means  for 
or  aiding  such  mllitnry  expediiion  by  furnish- 
ing transportation  for  thvir  men,  their  arms, 
bi^gage.  etc.  Under  these  circumstances, 
the  verdict  cannot  be  disturbed  on  the  eround 
that  more  than  one  offense  was  included  in  the 
same  count  of  the  Indictment,  but  It  must  be 
•pplied  to  the  offense  to  which  the  Jury  were 
oonflned  by  the  court.  Crain  v.  JlnUed  Statea, 
162  U.  8.  625  [40: 1097]. 

We  think  that  It  does  not  admit  of  serious 
■question  that  providing  or  preparing  the  means 
of  transportation  for  such  a  muitary  expedition 
or  enterprise  as  is  referred  to  in  the  statute  is 
one  of  the  fomu  of  provision  or  preparation 
therein  denounced.  Nor  can  there  be  any 
doubt  that  a  hostile  expedition  dispatched 
from  our  ports  is  within  the  words  "cairied 
on  from  thence."  The  officers  of  the  Uorsa 
were  concerned  In  providing  the  means  of 
transportation. 

1.  The  first  and  the  main  question  In  the 

rieat  case  la  whether  the  trial  judge  erred 
his  instructions  to  the  jury  in  respect  of 
what  constitutes  a  "mlHtory  expedition  or 
enterprise"  under  the  statute.  The  question 
Is  one  of  municipal  law,  and  the  writers  on 
international  lawafford  nocontroUing  aid  in  its 
solution.  They  deal  principally  with  the  status 
of  belligerents,  and  the  rights  and  obligations 
of  neo^  nations  when  ue  existence  of  anch 
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a  status  is  formally  recognized  or  accepted  as 
existing  defaiio. 

Cairo  defines  a  military  expedition  as  being 
an  armed  enterprise  against  a  country,  and  he 
gives  the  expedition  of  Xerxes  as  an  illustra* 
tlon.  DicL  de  Droit  Int.  verbo.  Expedition 
MUitaire. 

Professor  Lawrence  (Prin.  Int.  Law,  1895, 
pw  608)  is  quoted  by  counsel  to  the  effect  that, 
to  constitute  a  warlike  *expedition.  [649 
"It  must  go  forth  with  a  present  purpose  of 
engaging  in  hostilities;  It  must  be  under  mili- 
tary or  naval  command;  and  it  must  be  organ- 
ized with  a  view  to  proximate  acts  of  war. 
But  it  need  not  be  in  a  posiUon  to  commence 
fighting  the  moment  It  leaves  the  shelter  of 
neutral  territory;  nor  Is  It  necessary  that  Its 
individual  members  should  carry  with  them 
the  arms  they  ho[ie  soon  to  use.  When  a  bel- 
ligerent attempts  to  organize  portions  of  bis 
combatant  forces  on  neutral  soil  or  in  neutral 
waters,  he  commits  thereby  a  gross  offense 
against  the  sovereignty  of  the  neutral  govern- 
ment, and  probably  involves  it  in  difficulties 
with  the  other  belligerent,  who  suffers  In  pro- 
portion to  his  aacceaa  in  his  unlawful  enter- 
prise." 

In  Hall's  International  Law.  %  222,  it  Is  said: 
"la  the  case  of  an  expedition  being  organized 
in  and  starting  from  neutral  ground,  a  viola- 
tion of  neutnJity  may  take  place  without  the 
men  of  whom  It  is  composed  being  armed  at 
the  moment  of  lea  vine.  ...  On  the  other 
band,  the  uncomblned  elements  of  an  expedi- 
tion may  leave  a  neutral  state  In  company 
with  one  another,  provided  they  are  incapable 
of  proximate  combination  into  aa  orgaidsed 
whole." 

Boyd  In  his  edition  of  Wheaton's  Intemsr 
tional  Law,  g  480aa,  says:  *'  It  to  impossible 
to  lay  down  any  bard  and  fast  line  separating 
commercial  transactions  in  mnoitions  of  war, 
and  the  organizing  of  hostile  expeditions.  In- 
ternationu  law  is  necessarily  incapable  of 
being  defined  and  laid  down  with  the  precision 
attainable  by  municipal  law.  The  question  Is 
one  of  Intent,  and  it  to  the  duty  of  a  neutral 
government  to  exerdse  due  diligence  In  ascer- 
taining what  the  real  character  of  the  transac- 
tion may  be.  The  elements  of  a  hostile  expe- 
dition are  thus  described  by  Professor  Bernard : 
'  If  at  the  time  of  departure  there  be  the 
means  of  doing  any  act  of  war, — If  those 
means,  or  any  of  them,  have  been  procured 
and  put  tog^ber.  In  the  neutral  port,—  and  if 
there  be  the  intention  to  use  them  (which  may 
always  be  taken  for  granted  when  they  are  In 
the  bands  ot  the  belligerents),  the  neutral  port 
may  be  justly  said  to  serve  as  a  base  or  point 
of  departure  for  a  hostile  expedition.'  Hoo- 
tague  Bernard,  Neutrality  of  Great  Britain, 
p.  899." 

*But  thto  statute  is  to  be  construed  as  [050 
other  domestic  legislation  to,  and  its  meaning  to 
tobe  found  In  the  ordinary  meaning  of  the  terms 
used.  The  definitions  of  the  lexicographers 
substanltolly  agree  that  a  military  expedition  to 
a  journey  or  voyage  by  a  company  or  body  of 
persons,  having  me  position  or  character  of 
soldiers,  for  a  specific  wariike  purpose;  also 
the  body  and  iU  outfit;  and  that  a  military 
enterprise  to  a  msrtlal  undertaking,  Invotvlng 
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ihe  idea  of  »  bold,  arduons,  aod  hazardous 
Attempt.  The  word  "enterprise"  Is  snmewliat 
broader  than  tbe  word  "ezpedfUon;"  and  al- 
though the  words  are  ■jnoDymously  used  It 
would  aeem  that  under  the  rule  that  Ita  every 
word  should  be  premimcd  to  have  some  force 
and  eifect,tbe  wwd  "enterprise"  wae  employed 
to  give  a  lUghtly  wider  scope  to  the  Rtat- 
ute. 

The  phrase  "  military  expedition  or  enter- 
prise "  has  been  variously  construed  by  the  dis* 
trlct  eourta,  but  apparent  differences  In 
expression  may  be  largely  attributable  to  the 
differences  in  uie  facte  under  conslderatiou  In 
the  particular  case. 

Id  Unitsd  Staia  v.  (ySuUivan,  S  Wbart, 
Crim.  Law,g28O2,no(0,JudgeJud8OQ charged 
the  jury  that  before  they  could  "convict  on 
this  indictment,  It  must  be  proved  to  their 
satisfaction  that  the  expedition  or  enterprise 
wu  in  Ita  character  military;  <»,  In  other 
words,  It  must  have  been  ahown  by  competent 
proof  that  the  design,  the  end,  the  aim,  and 
the  purpose  of  the  expedition  or  enterprise 
was  some  military  service,  some  attack  or  In- 
vasipo  of  another  people  or  country,  state  or 
colony,  as  a  military  limse.  .  .  .  But  any 
expedition  or  enterprise  in  mattoia  of  com- 
mem  or  of  bustneas  of  a  dvil  nature,  unat- 
tended Xnj  a  derign  of  an  attack.  Invasion,  or 
conquest,  la  whofiy  legal,  and  Is  not  an  expe- 
dition or  an  enterprise  wltbln  this  acL  ,  .  . 
The  term  *  expedition '  la  used  to  signify  a 
march  or  voyage  with  martial  or  hostile  Inten- 
tions. The  term  *  enterprise '  means  an  under^ 
taking  of  hazard,  an  arduous  attempt." 

JucH^e  Maxey  in  UniM  Stntei  v.  Tbana,  68 
Fed.  Rep.  S80,  concurred  In  this  view  and 
further  «tld:  "This  statute  does  not  require 
any  particular  number  of  men  to  bend  together 
to  constitute  the  expedition  or  enterprise  oneof 
6ftl]a  "military  character.  Theremay  be  di- 
visions, brigades,  and  regimental  or  there  may 
be  companies  or  squads  of  men.  Here  num- 
bers do  Dot  conclusively  fix  and  stamp  tbe 
cbaracterof  tbe  expedition  as  military  or  other- 
wise. A  few  men  may  be  deluded  with  the 
belief  of  their  ability  to  overturn  an  existing 
government  or  empire.and  laboring  under  such 
delusion,  they  may  enter  upon  tbe  enterprise. 

.  .  .  The  proof  most  establish  in  your 
mindt  the  fact  that  tbe  expedlUon  or  enter- 
prise was  of  a  military  character;  and  when 
tbe  evidence  shows  that  the  end  andobject  were 
boalile  to  or  forcible  against  the  Republic  of 
Mexico,  then  It  would  be  to  all  Intenta  and 
purposes,  a  military  expedition.  ,  . 
Evident  showing  that  the  end  and  objects 
were  hostile  to  or  forcible  against  a  nation  at 
peace  with  the  United  States  ohuaotertzes  it, 
to  all  loteDts  and  purposee,  as  a  mlHtaiy  ex- 
pedition or  enterprise." 

Judge  Brawley  In  UniUd  3tate$  v.  Rughet, 
70  Fed.  Rep.  972.  applied  the  lest  sugeested  by 
Mr.  Hall  as  to  capability  of  proximate  combi- 
nation of  the  UDComblned  elements  of  an  expe- 
dition Into  an  organized  whole;  and  he  said  In 
reference  to  tbe  passengers  In  that  case.  "But 
If  after  they  got  aboard  they  took  the  arms 
from  tbe  boxes,  and  organized  inro  a  company 
or  organization.  If  tbey  were  drilled  or  went 
through  the  manual  of  arms  under  the  leader- 
ship or  direction  ctf  one  man  or  more,  If  they 
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themselves  became  a  military  organization  br 
reason  of  such  coming  together,  and  of  luca 
drill  or  instruction,  then  from  that  time  fortb 
tbey  would  be  a  military  oreanlzatioo  or  enter- 
prise within  tbe  meaning  ol  this  statute." 

Id  United  Stata  v.  Ana,  69  Fed.  Rep.  983. 
Judge  Wales,  and  io  United  Stata  v.  Hart, 
not  yet  reported,  Judge  Bronn,  of  the  south- 
ern district  of  New  York,  considered  tbe 
staiute  as  exacting  a  high  degree  of  orgaciza- 
tloD,  but  Judge  BrowD  said:  "I  do  not  say 
that  to  order  to  constitute  a  military  expedition 
to  be  "carried  on  from  this  country/  as  the 
statute  reads,  it  must  be  complete  at  tbe  start, 
or  possess  all  tbe  elements  of  a  miliiary  body. 
It  Is  stifHcient  if  there  was  a  combination  by  the 
men  for  that  purt>0Be,  with  the  agreement  and 
*the  Intention  of  the  body  that  embarks  [653 
that  it  should  become  a  military  body  berore 
reaching  tbe  scene  of  action.  Such  a  combina- 
tion ana  agreement,  if  m  m  is  for  effecting  It 
were  provided,  followtd  by  embarkation  la 
pursuance  of  tbe  agreement,  would  show  such  a 
partial  execution  of  the  design  on  our  soil  as 
to  bring  the  case  within  our  statute,  as'amill* 
tary  enterprise  begqn  and  carried  on  from  the 
United  States.*" 

It  is  argued  that  as  persons  are  not  prohibited 
from  going  abroad  for  the  purpose  of  enliating^ 
in  the  service  of  a  foreign  army;  and  aa  the 
transportation  of  arms,  ammiinitfon,  and  muni- 
tions of  war  from  this  country  to  any  other 
foreign  country  Is  not  unlawful  (8  Wbart.  Int. 
Law  Dig.  M88«<  The  Itata,  16  U.  8. 
App.  1,  and  authorities  cited),  ther^we  no  of- 
fense was  committed  In  the  transportation  of 
these  men,  the  arms  and  muoitinns;  and  refer- 
ence Is  made  to  an  opinion  of  Mr.  Secretary 
Fish  on  tblsBubject  during  tbe  Franco-Gkrman 
war  of  1870.  A  statement  of  that  matter  Is 
given  in  Hall's  Inrrrnatlon&l  Law,  §  222, 
and  in  a  letter  of  Sir  Edward  TbornloD  ta 
Lord  Granville,  dated  September  26,  1870  <61 
SUte  Papers,  1870-71,  ^  822),  and  elsewhm. 
It  seems  to  have  been  an  informal  communica- 
tion to  tbe  PniE^sIan  Minister,  who  bad  com- 
plained of  the  fact  that  the  tranfiatlantic 
steamer  Lafayette  was  carrying  a  large  cargo- 
of  arms  and  ammunition  for  sale  to  the  French, 
while  at  the  same  time  she  was  carrying  sev- 
eral hundred  French  passengers,  all  of  whom, 
as  was  generally  supposed,  intended  to  enlist 
in  tbe  army  of  France  on  their  arrival.  These 
passengers,  however,  appear  to  have  been  all 
traveling  as  individuals  without  any  concert  of 
action,  and  tbey  had  no  access  to  the  arms  and 
ammunlilon  any  more  than  an  ordinary  pas- 
senger on  an  ocean  steamer  has  access  to  any 
part  of  her  cargo.  Sir  Edward  Thornton 
Vrote  that  "Hr.  Flab  replied  to  the  district  at- 
torney that  he  was  to  be  guided  by  tbe  neu- 
trality laws  of  tbe  Dotted  States,  and  that  with 
regaii]  to  the  ship  It  could  not  be  alleged  that 
she  was  Intended  for  hostile  purposes  against 
North  Qermaoy.  Aa  for  tbe  arms  and  ammu- 
nition, they  were  articles  of  a  legitimate  com- 
merce, with  which  the  United  States  would 
oot  Interfere,  although  the  vessel  might  run 
*tbe  risk  of  being  detained  bythe  cruieers[653 
of  North  Germany  on  her  voyage  to  France." 

The  district  judge  ruled  notbibg  to  the  con- 
trary and  charged  tbe  jury  In  this  case  that  It 
was  not  a  crime  or  offense  against  the  United 
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SUies  under  the  DeatratlOr  lawi  of  this  coun- 
try for  individuals  to  leave  the  country  wilh 
iDtcDt  to  enlist  in  foreign  militai^  service,  nor 
was  It  an  offense  against  the  United  States  to 
craosporl  persona  out  of  Ibis  country  and  to 
laud  them  In  foreign  couDtries  when  sucli  pr- 
ions had  ao  intent  to  enllat  In  foreign  armies; 
that  it  was  not  an  offense  against  ube  laws  of 
the  United  States  to  transport  arms,  ammuDi- 
tton,  and  munitions  of  war  from  this  t»)untry 
to  any  foreign  country,  whether  they  were  to 
be  used  in  war  or  not;  and  that  it  was  not  an 
offense  against  the  laws  of  the  United  States  to 
transport  persons  intending  to  enlist  in  foreign 
armies  and  munltioDs  of  war  on  the  same  trip. 
But  be  said  that  If  the  persons  referred  to  had 
combined  and  organized  in  this  country  to  go 
to  Cuba  and  there  make  war  on  the  govern- 
ment, and  intended  when  they  reached  Cuba 
to  joia  the  insursent  army  and  thus  enlist  in 
itB  service,  and  the  arms  were  taken  along  for 
their  uae,  that  would  constitute  a  military  ex- 
pedition, and  the  transporting  of  sach  a  body 
from  thu country  for  such  a  ponioflewoDld  be 
an  offense  against  the  statute,  llie  judge  also 
-charged  the  jury  as  follows: 

"In  paKiog  OD  the  first  question,  itianeces- 
aary  to  understand  what  constitutes  a  mili- 
tary expedition  within  the  meaning  of  this 
etatote.  For  the  purposes  of  this  case,  ft  la 
sufficient  to  lay  that  any  combination  uf  men 
organized  here  to  go  to  Cuba  to  make  war  upon 
its  government,  provided  with  arms  and  ammu- 
nttfon,  we  being  at  peace  with  Cuba,  coqsti* 
tutes  a  military  expedition.  It  is  not  necessary 
that  the  m^n  shall  be  drilled,  put  In  uniform, 
or  prepared  for  efficient  service,  nor  that  they 
shall  have  been  organized  as  or  according  to 
the  tactica  or  rules  which  relate  to  what  is 
known  as  infantry,  artillery,  or  cavalir.  It  Is 
sufficient  that  they  shall  have  combined  and  or 
ganized  here  to  go  there  and  make  war  on  a  for- 
eign government,  and  to  have  provided  them- 
■elves  with  the  means  of  doing  so.  I  say  'pro- 
6ff4]  vlded  tbemselvei  with  the  *means'of 
doing  so,*  because  theevidence  here  showa  that 
tbemeo  were  so  provided.  Whether  such  pro- 
vision, as  by  arming  and  so  forth,  is  necessary 
need  not  be  decided  in  this  case.  I  will  say, 
however,  to  couosel  that  were  that  question 
required  to  be  decided  I  should  hold  that  it  is 
not  necessary. 

*'Nor  is  it  Important  that  they  Intended  to 
make  war  as  an  independent  body  or  In  con- 
nection with  others.  Where  men  go  without 
combination  and  organization  to  enlist  as  in- 
dividuals in  a  foreign  army,  they  do  not  con- 
nitute  such  military  expedition,  and  the  fact 
that  tbe  vessel  carrying  them  might  carry  arms 
as  merchandise  would  not  be  important." 

It  appears  to  us  that  these  views  of  the  dis- 
trict judge  were  correct  sa  applied  to  the  eri- 
dence  before  him.  This  body  of  men  went  on 
board  a  tug  loaded  with  arms;  were  taken  by 
it  80  or  40  miles  and  out  to  sea;  met  a  steamer 
outside  theS-mtle  limit  by  prior  arrangement; 
boarded  her  with  the  arms,  opened  the  boxes 
and  distributed  tbe  amu  among  themselves; 
drilled  to  some  extent;  were  apparently  offi- 
cered; and  then,  as  preconcerted,  disemlMirked 
to  effect  an  armed  landing  on  the  coast  of  Cuba. 
Tbe  men  and  the  arms  and  ammunition  came 
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together;  tbe  arms  and  ammunition  were- 
uDder  the  control  of  the  men;  the  elements  of 
the  expedition  were  not  only  "capable  of  proxi- 
mate combtnation  into  an  organized  whole, 
but  were  combined  or  In  process  of  combina- 
tion; there  was  concert  of  action;  they  had  their 
own  pilot  to  the  common  destination;  they 
landed  themselves  and  their  munitions  of  war 
together  by  their  own  efforts.  It  may  be  that 
tbey  intended  to  separate  when  they  reached 
the  insurgent  beadquarteYs,  but  the  evidence- 
tended  to  show  that  until  that  time  they  in- 
tended to  stand  togethwand  defend  themselves- 
if  necessary.  From  that  evidence  the  jury  had 
a  right  to  find  that  this  was  a  military  expedi- 
tion or  enterprise  under  tbe  statute,  and  we- 
think  the  court  properlv  instructed  tbem  on 
the  subject.  This  concfusion  disposes  of  most 
of  tbe  errors  assigned  to  tbe  instructions  given, 
qualttied,  or  refused.  Some  of  the  poiats  re-' 
quested  on  defendants'  behalf  were  incorrect; 
some  were  covered  by  tbe  general  charge,  and 
oth«i  were  properly  qualified. 

*2.  The  second  msteriai  question  Is,  [655- 
whether  if  a  military  expedition  or  euterprisfr 
was  made  out,  tbe  court  erred  in  its  instructions 
in  respect  of  defendants' knowledge  or  notice  of 
the  facta.   And  this  Involvea  the  jurlsdiciiooal 

aueation  which  la  raised  hr  the  exception  to- 
le  qualification  of  the  twelfth  point.  In  that 
quallflcatfon  and  elsewhere,  the  district  jndge- 
speciflcally  and  clearly  instructed  the  jury  that 
although  this  was  a  military  expedition  or  en- 
terprise, nevertheless  the  defendanu  were  not 
criminally  responsible  unless  tbey  were  aware- 
of  its  nature  hpfure  they  sailed  from  Phila- 
delphia. "To  convict  Uie  defendants,"  said 
the  district  judge,  "it  is  necessary  that  the 
Kovemment  shall  have  satisfied  your  minds 
beyond  a  reasonable  doubt  that  this  was  a 
military  enterprise,  and  that  the  defendanta 
when  tbey  started  knew  it.  Otherwise  tbey 
are  notguilty.  .  .  .  Tbe  question  therefore  is: 
Did  the  defendants  understand  that  they  were- 
to  carry  this  expedition,  and  had  pronded  for 
it,  and  understand  what  the  expediUon  was- 
before  leaving  here  [Pbiladetphia]t"  It  Is  true 
that  the  expedition  started  in  the  southern  dis- 
trict of  New  York,  and  did  not  come  Into  im- 
mediate contact  with  defendanta  at  any  point 
within  tbe  jurisdiction  of  the  United  States  a» 
the  Horsa  was  a  foreign  vessel;  but  the  Uorsa's 
preparation  for  skiing  and  tbe  taking  aboard 
of  the  two  boats  at  Philadelphia  constituted  a. 
preparation  of  means  for  the  expedition  or 
enterprise  and  if  defendants  knew  of  tbe- 
eoterprlse  when  they  participated  in  such 
preparation,  then  tbey  committed  the  statutory 
crime  upon  American  soil,  and  in  the  eastern 
district  of  Pennsylvania,  where  they  were  in* 
dieted  and  tried. 

Tbe  jurisdictional  p<^nt  was  again  presented 
by  tbe  motion  in  arrest,  but  Its  disposition, 
calls  for  no  further  observations. 

We  repeat  that  on  the  second  material  ques- 
tion, namely,  whether  the  defendants  aided 
tbe  expedition  with  knowledge  of  tbe  facta, 
the  jury  were  instructed  tbattbev  muat  acquit 
unless  satisfied  beyond  reasonable  doubt  tbat 
defendants,  wbeo  they  left  Pbtladelphla,  had 
knowledge  of  the  expedition  and  its  objects, 
and  had  arranged  and  provided  for  its  trans- 
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'WiS'l  portatioD.  *We  hold  that  tbe  dofend* 
ante  have  no  adequate  ground  of  complaint  on 
this  branch  of  the  case. 

8.  An  exception  was  taken  to  tbe  statement 
of  the  court  that  the  men  were  armed.  The 
«ourt  said!  "They  were  armed,  having  rifles 
and  cannon,  and  were  provided  with  ammuot- 
<ion  and  other  BuppUes."  This  statement  was 
based  on  uncontiadicted  tesUmony,  and  occurs 
ring  as  It  did  in  a  recapitulation  of  the  eri- 
•dence.  no  rule  of  law  belns  iocorrpctlr  stated 
and  the  matters  of  fact  being  speciflcalljr  sub- 
mitted to  tbe  determtnatioD  of  the  Jury,  we  do 
not  reeard  tbeezception  astcnable.  Baltimore 
asP.M.00.  T.  Fifth  Baptist  Church.  187  U.  B. 
-608,  674  [84  :  784,  787]. 

4.  Objection  is  also  made  because  the  court 
«xpre»8ea  Its  opinion  that  this  was  a  military 
expedition.  But  what  the  court  caid  was  that 
'-this  "would  seem  to  Uie  court  to  be  free  from 
reasonable  doubt.  The  questton,  however,  is 
-one  for  your  determination  alone,  and  I  sub- 
mit it  to  you  aa  such,  reminding  you  that  the 
responsibility  of  decidtog  it  rests  upon  you 
•only.  If  you  And  that  this  was  not  a  military 
«zpedition,  or,  rather,  If  you  are  not  fully 
eatlefled  that  it  was,  your  verdict  will  be  for 
•defendants  without  going  further."  Clearly 
the  observation  of  the  court  thus  guarded  did 
not  so  trespass  on  tbe  province  of  the  jury  as 
<o  constitute  reversible  error.  Simmon*  v. 
United  Statit.  14S  XT.  8. 148. 16S  [85:  968. 9711 

5.  Again,  H  Is  urged  tluU  the  court  erred, 
when  referring  lo  the  captain's  testimony  that 
"be  was  ignorant  of  the  service  required  of 
him  until  he  reached  the  point  near  Bamegat;" 
In  saying:  "You  must  Judge  whether  he 
should  be  believed  or  not,  and  from  all  the 
evidence  must  determine  whether  tbe  defend- 
■ants  left  here  with  the  knowledge  of,  and  pro- 
tIsIoo  for,  what  thoy  were  about  to  do."  No 
•excepticm  was  taken  to  this  part  of  the  charge; 
but  if  there  had  been,  we  cannot  say  that  the 
trial  Judge  was  not  justified  in  that  remark  in 
-view  of  all  the  facts  and  circumstances. 

Nor  was  any  ezception  taken  to  tbe  closing 
observations  by  the  court  as  to  the  Importance 
■of  faithfulness  in  the  ezecuUcm  of  the  law,  al* 
though  tbey  are  nowasslgned  for  error.  We  see 
<I67]  *iD  them  nothing  which  couM  properly 
be  renrded  as  prejudicial  to  the  defendants. 

6.  Other  assignments  of  error  relate  to  the 
admissibility  of  declarations  of  members  of  tbe 
iwrty,  during  the  voyage,  as  to  their  destina- 
tion. One  of  the  witnesses  for  tbe  prosecution 
testified  rai  cross-examination  "that  be  bad 
spoken  to  a  couple  of  those  young  fellows 
there,  and  tbey  said  they  were  going  to  Cuba." 
On  redirect  examination  he  was  asked :  "Did 
tbey  tell  you  where  they  were  going?"  The 
answer,  which  was  objected  to,  was:  "They 
told  me  tbey  were  going  to  Cuba.  Th^  did 
not  say  what  tbey  were  going  to  do."  It  was 
uncontroverted  in  the  case  that  the  party  meant 
to  go  and  did  go  to  Cuba,  and  the  evidence 
was  not  material.  Another  witness  for  tbe 
government  was  asked:  "Q.  Did  you  have 
any  talk  with  any  of  those  meni"  Objected  to 
unless  It  was  in  the  presence  pf  these  defend- 
ants. Objection  overruled.  Exception  by 
defendanu,  A.  "Tes,  sir.  I  was  going  Id  the 
fcmcastle  one  night  and  he  told  us.  'I  go  down 
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to  Cuba  to  fight.'  Q.  To  fight  who!  A.  Tha 
Spanish."  ^  ^ 

There  ms  no  obJeetloB  to  the  aeoond  ques* 
tlon,  or  to  either  answer,  and  no  motion  to 
strike  out.  It  does  not  appear  who  made  the 
statement  or  how  many  persons  were  present, 
or  that  defendants  were  not  presenL  Thaw 
asslnoments  are  without  merit. 

There  was  other  evidence  of  declarations  of 
members  of  the  party  as  to  their  purposes, 
and  the  district  judge  in  commenting  thereon 
said  that,  "If  these  men  were  In  combinaUon 
to  do  an  unlawful  act,  what  was  said  by  any 
of  them  at  the  time  in  carrying  out  their  pur- 
pose was  evidence  aeainst  them  all  as  to  tbe 
nature  of  the  expedition,"  and  to  this  an  ex- 
ception was  taken.  Tbe  general  rule  was 
slated  in  Sundry  Goodt,  Waret,  and  Jfwhan- 
diaea  v.  United  States.  27  U.  S.  2  Pet.  868.  88S 
[7:  4S0,  458],  by  Mr.  Justice  Washington, 
speaking  for  the  court,  tliat  "where  two  or 
more  persons  are  associated  together  for  the 
snme  illegal  purpose,  any  act  or  declaration  of 
one  of  tbe  parlies.  In  reference  to  the  common 
object,  and  f (mning  a  part  of  the  fwi  pnte.  may 
be  given  io  evidence  against  theothers."  The- 
declaratlons  must  be  made  In  furtherance  of 
the  common  object,  or  must  constitute  a  part  of 
*the  rws  getta  of  acts  done  in  such  f  urtber-[65S 
ance.  Assuming  a  secret  combination  between 
the  party  and  the  captain  or  ofiQcers  of  the 
Horsa  had  been  proved,  then,  on  the  question 
whether  such  combination  was  lawful  or  not, 
tbe  motlTS  and  intention,  declarations  of  those 
engaged  in  it  explanatory  of  acts  done  in  fur- 
therance of  Its  object  came  wlihin  tbe  general 
rule  sod  were  competent.  St.  Clair  v.  United 
Statea.  164  U.  S.  184  [86:  m]  ;  People  v.  Datia, 
56  N.  T.  103:  Linooin  v.  OlaJUn,  74  U.  S.  7 
Wall.  183,  180  118:  106,  10f>J:  1  Green).  £v. 
§in:Starkie.  £v.  466. 

The  extent  to  which  evidence  of  this  kind 
is  admissible  Is  much  in  tbe  discretion  of  tbe 
trial  court,  and  we  do  not  consider  that  that 
discretion  was  abused  in  this  instance.  Clune  v. 
United  Statet.  160 U.  S.  690, 692  [40:  269,  270]. 

7.  No  motion  or  request  was  made  that  the 
jury  be  Instructed  to  find  for  defendants  or 
eltherof  them.  Where  an  excepUon  to  a  denial 
of  such  a  motion  or  request  is  duly  saved,  it  is 
open  to  the  court  to  consider  whether  there  Is 
any  evidence  to  sustain  the  verdict,  though 
not  to  pass  upon  iu  weight  or  sufficiency. 
And  although  this  question  was  not  properly 
raised,  yet  If  a  plain  error  was  committed  in  a 
matter  so  absolutely  vital  to  defendants,  we 
feel  ourselves  at  liberty  to  correct  It. 

The  Horsa  was  bound  for  Jamaica,  and  her 
course  carried  her  along  tbe  coast  of  Cuba  for 
about  six  hours.  She  took  on  board  at  Phila- 
delphia two  IxMits  entered  on  the  manifest  as 
for  Port  Antonio,  but  intended  for  and  ulti- 
mately devoted  to  the  use  of  the  party  she 
transported.  The  captain  teeeivea  at  the 
wharf  written  instructlooa,  which  he  did  not 
produce  on  the  trial,  and  says  he  did  not  keep 
when  he  left  the  vessel,  but  in  accordance  with 
which  he  went  north  off  Barnegat,  anchored 
outside  tbe  8-mIle  limit,  and  awaited  orders. 
Tbe  inference  was  not  unjustifiable  that  he 
was  thus  and  then  Informed  tliat  mUl^  i» 
quired  that  whatoTer  wu  to  t^o  place  off 
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BhouM  take  place  beyond  the  juris- 
of  Ihe  United  States;  in  otlier  words, 
I  Uuegression  of  the  laws  of  tbe  United 
eoDtemplated.  The  Horsa  was 
the  bigh  seas  offBaToegat  as  here- 
[iflescribed,  and  the  captaiD  testified  that 
Jbc  did  not  regard  the  occurrence  *as  any- 
aousual  or  important.  But  tbe  lircmen 
[^althey  wenttt*  the  chief  eni^ineer,  when 
'^Tfliea  came  aboard,  and  told  him  tliey 
^ot  go  Along.  "  We  won't  go  down 
Ml  get  shot  .  .  .  We  did  not  sign  for 
The  chief  engineer  bade  tliem  keep 
,  and  tbe  captain  told  them  "  if  anybody 
[■to  bang  for  ihis  I  would  he  the  man  to 
for  it,  I  toki  Ihem  Ihey  luid  hctter  go 
and  mind  their  own  bui^iuess."  The 
lUatTUCtioasthe  captnin  there  received 
;  prodaced,  but  he  said  he  was  to  take 
men  ari'l  ■wb:it<-VL'r  Ihcy  had  and  let  them 
tS  when  told  ley  dn  so,  delivering  the  two 
fettfl  fhipped  at  Philaiielphia,  and  the  two 
Hpped  from  Ihe  tug,  to  them  as  anon  as  called 
nF*  and  that  this  Bid  not  strike  him  a.s  sin- 
iralix.  The  evidence  shows  thiit  Ihe  nature  of 
itoeoterpriBe  was  apparent  at  this  time,  and 
Hfary  may  not  anreasonably  have  InCsmd 
^^bw  capt^n  recaiTed  the  men  and  ttkelbt 
entered  upon  the  hazards  of  the  T<9Sge, 
Hiqnieted  tbe  complaints  of  the  firemen, 
an  equanimity  springing  from  a  mind 
periotuly  made  up  on  the  subject.  We  deem 
KjBMceasary  to  go  over  the  evidence.  We 
Hte|«iif  as  matter  of  law  that  there  was  no 
Mpnee  tending  to  sustain  the  verdict  against 
ratoeiptalo. 

I  Bot  we  think  tbe  case  as  to  Petersen  and 
,  Johaasen  stands  on  different  ground,  and  tliat 

Bmay  properly  lake  notice  of  what  we  be- 
■  to  be  a  plain  error,  although  it  was  not 
tezcepted  to.    These  men  were  the  males 
■CTenel,  and  they  proceeded  on  the  voy- 
age aoder  the  captain's  orders.   This  would 
not  excuse  tbem  if  there  were  proof  of  guilty 
rledge  or  participation  on  their  part  in 
lu  a  military  expedition  or  enterprise 
iney  left  Philadelphia,    We  are  of  opin- 
'  tt  adequate  proof  to  that  effect  is  not 
I  bf  the  record,  and  that  aa  the  case  stood 
7  AouM  have  been  instructed  to  acqnlt 
The  eapUln  testified  that  the  mates 
to  do  with  this  ship  or  with  its 
i>7  listened  to  my  orders;  they 
'■•ere  tnjder  my  orders,    I  was  the  mnster  of 
ihu  vessel.   1  Jim  ro'ipoo.^ililf  for  all  that  was 
<i'iM.''  Theorder  he  received  to  tro  north  and 
orders  beyond  ihe  3-mi!(;  limit  does  not 
^60]  'appear  to  have  been  coniiminicaled  to 
litem;  and  whatever  they  mu^it  have  known  af- 
ter Ihe  Borsa  was  boarded  off  Barnegat,  there 
is  nothing  sufBciently  justifying  a  im- '  tiininlion 
of  knowledge  when  the  vessel  h  i:  \sli;irf, 
ll  is  not  necessary  to  enlarge  up'  'ii  lln'  |iubiic< 
Inportance  of  the  neutrality  luw^.    Tliis  rjise 
iticriminal  case  arising  on  an  indictment 
VBder  a  section  of  the  Revised  Statutes,  and 
ve  d^Mne  of  It  on  what  we  deem  to  be  the 
proper  construction  of  that  section,  and  afler 
•objecting  the  correctness  of  the  ruHno^  of  the 
out  below  to  that  careful  examination  which 
tht diicharge  of  our  duty  required. 

n«  judgment  against  d^endant  Wiborg  ia 
"^rm^;  OejadgwrnU  agaitutdiflsndanti  Pater- 
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am  and  Johanaen  ia  rtvened,  and  the  cause 
remanded  with  instructions  to  set  aside  tli* 
verdict  and  grant  a  new  trial  as  to  them. 

Hr.  Justice  Harhm  dissenting: 

I  concur  with  my  brethren  in  holding  that 
the  judgment  against  Petersen  and  Jobansen 
should  be  reverwd,  and  a  new  trial  ordered  as 
to  them. 

But  I  am  of  opinion  that  the  judgment 
against  Wiborg  should  also  be  reversed.  It  is 
conceded  that  the  men  on  tbe  tug  were  received 
on  board  tbe  Horsa  at  a  point  off  Barnegat 
which  was  more  than  3  miles  from  our 
shore.  It  is  clear  from  the  evidence  that  at 
tbe  time  his  vessel  left  Philadelphia,  and  pre- 
vious to  his  receiving  those  men  on  board, 
Wiborg  had  no  knowledge  of  the  purpose  for 
which  tbe  charterer  ordered  him.  after  be 
passed  the  Breakwater,  "to  proceed  north 
near  Barnegat  and  wait  inrtbar  orders."  The 
movements  of  the  vessel  were  under  tbe  con- 
trol of  tbe  charterer.  Wiborg  was  under  no 
legal  obligation  to  inquire  from  the  charterer 
why  the  Horsa  was  ordered  to  that  point,  oi 
what  were  the  orders  be  was  likely  to  receive 
after  arriving  ther».  Hie  duty  was  to  obciy 
the  ordera  of  the  charterer,  unless  such  orders 
obviously  contemplated  a  breach  of  the  laws 
of  this  country.  Tbe  only  evidence  In  the 
case  bearing  upon  the  question  whether  Wi- 
borg knew,  when  be  left  PhiladelpMa,  of  any 
'arrangement  for  his  vessel,  after  it  pass-  [66 1 
ed  beyond  the  territory  and  Jurisdiction  of  tbe 
United  States,  to  receive  m«i  destined  for 
Cuba,  was  that  given  by  himself.  And  he 
distinctly  swore  that  when  be  started  from 
Philadelphia  be  did  not  know  that  "  we  were 
going  to  take  these  people  and  their  goods  on 
the  Horsa."  There  was  not  the  slightest 
ground  in  tbe  evidence  to  suppose  that  he  ever 
bad  any  coromunication  with  those  people,  or 
that  he  ever  saw  them,  before  tbey  came  on 
his  vessel.  Those  persons  bad.  of  course, 
arranged  with  tbe  charterer  for  passage  on 
the  Horsa.  But  the  charterer  did  not  commu- 
nicate the  fact  of  such  an  arrangement  to  tbe 
captain  of  tbe  vessel  while  he  was  within  the 
territory  and  jurisdiction  of  the  United  Stales. 
Tbe  direction  that  he  should  receive  the  men 
and  tbeln  goods  on  board  on  ma  to  him,  from 
the  charterer,  when  be  was  not  within  the 
territory  or  jurisdiction  of  the  United  States. 
He  cannot  therefore  be  said  to  have  provided 
or  prepared,  "within  the  territory  or  jurisdic- 
tion of  tbe  United  Slates,"  any  means  for  the 
expedition  or  enterprise  against  tbe  territory 
or  dominion  of  Spain.  Under  the  interpreta- 
tion placed  upon  tbe  statute  by  tbe  govern* 
ment,  the  charterer  did  provide  for  such 
means.  But,  curiously  enough,  the  charterer 
was  not  indicted.  The  prosecution  ia  against 
tbe  officers  of  tbe  vessel,  no  one  of  whom, 
according  to  the  proof,  bad  nnv  knowledge, 
at  the  time  the  Horsa  left  Philadelphia,  nor 
while  It  was  wltbln  the  jurisdiction  of  tbe 
United  States,  that  the  charterer  had  arranged 
that  the  vessel,  after  it  got  beyond  tbe  juris- 
diction of  tbe  United  States,  should  receive  on 
board  individuals  destined  for  Cuba,  and  who 
Intended,  after  tbey  arrived  there,  to  engage 
In  tbe  struggle  to  overthrow  the  authority  of 
Spain  In  that  island. 
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Independeotly  of  the  view  Juit  ezpreued, 
tbls  was  Dot,  1  think.  ■  mllftaiy  ezpedttlon  or 
enterprlBB  within  the  meanlDg  of  the  atatute. 
It  had  Done  of  the  featarei  of  such  an  expe- 
dition or  enterprise.  There  was  do  command- 
ing oflScer  whose  orders  were  recognized  and 
enforced.  It  was,  at  most,  a  small  company 
of  persons,  do  odo  of  whom  recognlzea  the 
autboritj  of  another,  although  all  desired  the 
independence  of  Cuba,  and  had  the  purpose  to 
663]reach  that  island,  and  engage,  *not  as  a 
body,  but  as  individuals.  In  some  form,  in  the 
ciTlI  war  there  pending — a  loose,  unorganized 
body,  of  very  small  dunenaions,  and  without 
any  surrouodiDcs  that  would  justify  Its  being 
imrdedu  a  military  expedition  or  flnt»prlae 
Id  M  curled  on  from  this  country. 


MILLARD  F.  BALL,  John  C.  Bali.,  and 
Robert  E.  Bodtwkll,  Ptff$.  in  Brr., 

V. 

UNITED  STATES.  . 
(8asB.ail6pOTteT^ed..  ^'DnOid  Statu  v,  BO,** 

Vkrdiet  ef  aequittai,  «htn  b<tr  to  a  teeond  in- 
dement— ratriat  againit  oth$r  defendants— 
fsAen  terdiet  may  ie  received  en  Bunday~~re- 
venal  cf  judgmerU— joint  trial— esidenee — 
dieeretion  in  refiuinff — tuffieieneif  iff  indiet- 
ment — oaih  <^  deputy  marehal. 

L  A  veneral  TenUot  of  acquittal  upon  the  Issue  \ 
of  not  irulltr  under  an  ladlotment  undertakloK 
toobarre  murder,  and  nut  objected  to  before  tbe 
▼erdtct  as  Inaofflolent  In  tbat  reepeot,  la  a  bar  to  a 
second  Indlotment  tor  tbeaame  Ulllnir> 

%.  A  verdict  of  acquittal  by  the  Juty  of  one  of 
ttirea  defendants  Jolntlr  fndloted  fbr  murder  la 
final,  and  cannot  be  deprived  of  Its  lefritlniate 
effect  by  tbe  sobaeqaent reversal  br  this  courtof 
tbe  judgment  Kit  oonrlotton  against  ibe  oi  her  two 
defendaotsfor  the  Insufllolenor  of  the  indtotmeiit 
npon  a  wilt  of  emw  sued  out  br  them  only. 

1.  When  a  ease  Is  committed  to  Uie  Jury  on  Satur- 
day, their  verdict  may  be  reoelved,  and  the  Jurr 
discharged,  on  Sunday. 

4.  Defendants  who  obtain  the  reversal  of  a  Judg- 
ment  and  sentence  against  themselves  by  a  writ 
of  error  on  tbe  ground  of  defects  In  the  mdlo^ 
nentoaoootsfterwsrds setup  such  oonvloUOn 
as  a  bar  to  a  new  ladlotment. 

lb  The  discretion  of  the  oourt  in  ordering  several 
defendaats  to  be  tried  together.  If  not  abused, 
wlU  not  be  revleved  on  wrltot  error. 

I.  On  eross  enmhiatlonof  a  wttneas  for  tbe  ptose- 
eutkm,  who  admits  ttaai  he  employed  oonnsel 
to  aid  tbe  dtstrlot  attorney,  a  question  as  to  wbat 
he  paid  bim  la  properly  excluded. 

t.  Thegrantlngorrefusalofarequestarstmadeln 
the  midst  of  atrial  for  murder  by  tbe  defendant, 
that  he  may  shoot  off  a  gun  In  the  presence  of  a 
deputy  manbal  to  test  the  truth  of  evidence  that 
It  aoattered  abot.  Is  wlthlo  the  dlaoreilon  of  tbe 
oourt,  which  will  not  be  disturbed  on  writ  of 
error. 

It  AnindtctmentsulBolaoUyaUegestliatapetson 


Vom-^  Co  when  persm  te  fn  ieojxmlir;  ttAen 
iurv  ntoi/  h€  dlwAnriKd  leUAout  a  cerdfct; /ormer  oa- 
futttol  OT  o"nvtetlon,— see  note  to  Ex  parts  Lange, 
a:  ns,  and  Untied  States  V.  Peres,  fle  W. 
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shot  br  defendant  died  of  tbe  woond  hifltcted  by 
bim  and  at  the  time  and  place  at  which  th» 
wouodwaa  Inflicted  by  alleging  tbe  Infllotlonat 
a  place  certalo,  itf  a  mortal  wound  upon  sucft  peiw 
son,  of  whloh 'te  did  langntBhand  hmcntahlnr 
did  then  and  there  inotaatly  dJe." 
%,  A  verdict  of  conviction  Is  not  Invalid  becaua* 
the  Jury  were  In  charge  of  the  deputy  marabot 
who  bed  taken  no  oatb  except  hla  oath  of  oSoe, 
wherenoapedaloatb  wasat  any  time  requested 
or  any  obJecUoo  made  during  the  trial  that  it 
ms  Dot  taken. 

[No.  461.] 

Argu^  Ua\A  t$,  1896.   Decided  JToy  tB». 
JS96. 

IN  ERROR  to  the  Circuit  Court  of  the 
TJnired  States  for  the  Eastern  District  of 
Tezas  to  review  ajudgraeot  of  that  court con- 
victlng  Millard  V.  Ball,  John  C.  Ball,  and 
Robert  E.  Boutwell  of  the  murder  of  Williank 
T.  Box.  Betereed  ae  to  Millard  F.  Bad  ani 
affirmed  tuto  the  other  dtfendante. 
Tbe  facts  are  stated  io  tbe  opinion. 
Mesere.  O.  H.  Smith.  J.  0.  Hodgtt.  and  A, 
J.  iVi^oii^orplaiDtifrs  In  error. 

Mr.  J.  M.  DickineoD,  Assistant  AttOTney 
Qeoeral,  for  defendant  i&  error. 

Hr.  Jn^oe  Qtrm^  delivered  tbe  opInlOD  of 

the  court: 

At  October  term.  1889,  of  tbe  circuit  court 
of  the  United  Slates  for  the  eastern  district  of 
Texas,  tbe  grand  Jury  returned  an  Indictment 
againot  Hlllard  Fillmore  Ball,  John  C.  Ball, 
and  Robert  B.  Boutwell  for  the  murder  of 
William  T.  Box,  alleging  that  the  defendanis. 
being  white  men  and  not  Indians,  on  June  26. 
1889,  in  Pickens  county,  In  the  Chlckasaw- 
Nallon,  in  tbe  Indian  territory,  did  unlawfully, 
and  feloniously,  and  with  their  malice  afore- 
thought, and  with  a  deadly  weapon,  to  wii,  a 
gun,  held  in  their  handa.  and  loaded  end 
charged  with  gunpowder  aod  leaden  balls,, 
make  an  assault  apon  ihe  body  of  William  T. 
Etoz.  and  "dtd  shootoff  and  discharge  the  con- 
tents of  said  gun  in  and  upon  the  body  of  saiil 
William  T.  Box,  inflicting  thereon  ten  mortal 
wounds,  of  which  mortal  wounds  the  said 
William  T.  Box  did  languish,  and  langalshlng 
did  die." 

Upon  that  iDdictment.  the  three  defendantA 
were  arraigned,  and  pleaded  not  guilty,  and 
were  tried  logetfaer  upon  the  issue  so  joined. 
Tbe  trial  began  on  Wednesday,  October  80, 
*1889,  and  proceeded  from  day  to  day  [664 
until  Saturday,  November  8,  when  tbe  Jury 
retired  to  consider  of  their  verdict,  and  no 
verdict  having  beea  returned  at  the  usual  hour 
of  adjournment,  the  court  was  kept  open  to 
receive  the  verdict  On  Sunday,  November 
8, 1880,  tbe  jury  returned  a  verdict  as  follows: 
"We,  theory,  find  the  defendants  J.  C.  Bolt 
and  R.  E  Boutwell  guilty,  as  charged  in  this 
Indictment:  and  we  find  M.  Fillmore  Ball  not 
guilty."  The  court,  oo  the  same  day,  made 
the  following  order:   "It  is  therefore  oon- 


Am  to  effort  of  gtneral  verdM,  see  note  to  Snyder 

V.  United  States,  2S:  AB7. 

As  to  ortmfnol  taw;  correction  of  eenUnee  and  fV- 
asntenes,— see  note  to  Ejb  porU  Crom,  W:  9m. 
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•«lder«d  by  the  court  thst  tba  defendants  J.  C. 
Ball  and  K.  B,  Boutwell  are  guiltT,  aa  charged 
la  the  indlctmeDt  herein,  and  as  found  by  the 
Jury;  and  it  Is  ordered  that  ihey  be  ramanded 
to  the  custody  of  the  marshal,  and  be  by  him 
committed  to  the  county  jatl  of  Lamar  county, 
to  await  the  judgment  and  sentence  of  the 
■court.  It  is  further  ordered  that  the  defend- 
ant H.  F.  Ball  be  diadiarged  and  go  hence 
without  day.** 

Afterwaraa,  at  the  same  term,  John  0.  Ball 
and  Robert  B.  Boatwell  were  adjudged  guilty 
and  sentenced  to  death,  and  sued  out  a  writ  of 
«rror  from  this  court;  and  In  the  assignment 
of  errors  filed  by  them  In  the  circuit  court  (as 
appears  by  the  record  transmitted  to  this  court 
in  that  oaae),  specified,  among  other  things, 
"becanae  no  legal  indictment  waa  retamed 
into  court  agidnat  respondents,"  in  that  the  In- 
dictment on  which  they  were  tried  "nowhere 
alleees  when  and  where  said  William  T.  Box 
•dlea;"  and  "for  the  errors  stated  and  apparent 
npon  the  record  herein,  respondents  pray  that 
the  Jndgmeot  be  reversed,  and  the  cause  re- 
mandetf  for  a  new  trial."  And  the  brief  then 
41ed  In  their  behalf  concluded  by  submitting 
that  the  Judgment  ought  to  be  reversed,  and 
the  indictment  dismissed. 

Upon  that  writ  of  error,  this  court,  at  Oc- 
tober term,  1890,  held  that  that  indictment, 
although  Bufficieotly  charging  an  assault,  yet, 
by  reason  of  failing  to  aver  either  the  time  or 
-the  place  of  the  death  of  Box,  was  fatally  de- 
fective, and  would  not  support  a  sentence  for 
murder;  and  therefore  reversed  ihe  Judgment 
Against  John  C.  Ball  and  Robert  E.  Boutwell, 
«nd  remanded  the  case  with  directions  to  quash 
the  indfciment,  and  t6  take  such  further  pro- 
-iJG&lceedings  in  relation  to  them  as  to*Justice 
miglit  appertain.  Ball  v.  United  State$,  140 
V.\  118.  186  [85;  877,  885].  . 

At  April  term.  1691.  of  the  circuit  court, 
-that  indictment  was  dismissed;  and  the  grand 
Jury  returned  against  all  three  defendants  a 
new  Indictment  (being  the  one  now  before  the 
-court),  like  the  former  one,  except  that,  after 
■charging  the  assault,  with  malice  af  orelfaoiight, 
and  with  a  loaded  gnu.  upon  Box  on  June  26, 
18ei»,  In  Pickens  county  In  the  Indian  terri- 
tory, it  went  on  to  charge  that  the  three  de- 
fendants "did  then  and  there  shoot  off  and 
discharge  the  contents  of  said  gun  at,  in,  and 
upon  the  body  of  said  William  T.  Box,  Inflict- 
ing thereon  a  mortal  wound,  of  which  mortal 
wound  the  said  William  T.  Box  did  languish, 
and  Isneulshing  did  then  and  there  instantly 
-die,  and  did  then  and  there  die  within  a  year 
■and  a  day  after  the  Infliction  of  the  eald  mortal 
wound  as  aforesaid." 

To  this  indictment  the  defendant  Millard  F. 
Ball  filed  a  plea  of  former  Jeopardy  and  for- 
mer acquittal,  relying,  upon  the  trial,  the  ver- 
dict of  acquittal,  and  the  order  of  the  court 
tm  his  discharge,  upon  the  former  Indictment, 
a  certified  copy  of  the  record  of  the  proceed- 
ings upon  which  was  annexed  to  and  made 
part  of  bis  plea. 

The  defendants  John  C.  Ball  and  Boutwell 
filed  a  plea  of  former  Jeopardy,  by  reason  of 
their  trial  and  conviction  upon  the  former 
iniUctmeat,  and  of  the  diamissid  of  that  Indict- 
4nent 

Both  thoie  pleas  were  overraled  by  the 
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court,  and  the  three  defendant*  then  severally 
pleaded  not  guilty. 

At  the  trial.  It  appeared  that  William  T. 
Box  was  killed  on  June  36.  1889;  the  defend- 
ants offered  In  evidence  the  nscord  of  the  pro- 
ceedings upon  the  former  Indictment;  and  it 
was  admitted  by  all  parties  tliat  the  offense 
charged  In  the  former  Indictment  and  that 
charged  In  the  present  indictment  was  one  and 
the  same  transaction  and  offense,  to  wit,  the 
killing  of  Box  by  the  three  defendants;  that 
the  defendants  in  the  two  indictments  were 
the  same  persons;  and  that  no  writ  of  error 
was  ever  sued  out  upon  the  judgment  or  order 
entered  upon  the  former  Inmctment  as  to 
Millard  F.  Ball. 

The  circuit  court,  among  other  Instructions, 
Instructed  the  jury  to  find  ualnst  both  pleas  of 
former  jeopardy,  because  *thls  court  had[66<S 
decided  that  the  former  Indictment  was  la- 
snfflclent  as  an  Indictment  for  murder.  The 
Jury  returned  a  verdict  of  guilty  of  murder 
against  all  three  defendants;  each  of  them  was 
adjudged  guilty  accordingly,  and  sentenced  to 
death;  and  thweupon  thqy  med  out  this  writ 
of  error. 

The  first  matter  to  be  conddered  Is  the 
effect  of  the  acquittal  of  Millard  F.  B«ll  by 
the  Jury  upon  the  trial  of  the  former  Indict- 
ment. 

In  England,  an  acouittal  upon  an  Indictment 
BO  defective  that.  If  it  had  been  objected  to  at 
the  trial,  or  by  motion  In  arrest  of  Judgment, 
or  by  writ  of  error.  It  would  not  have  sup- 
ported any  conviction  w  sentence,  has  gener- 
ally been  considered  as  aufDcient  to  Btipport  a 

8 tea  of  former  acquittal.  2  Hale,  P.  C.  248, 
)4;  a  Hawk.  P.  C.  chap.  85,  §  8;  1  SUrk. 
Crim.  PI.  ad  ed.  820;  1  Chitty,  Crim.  Law. 
468;  Archb.  Crim.  PI.  &Bv.  19th  ed.  148;  1 
Russell,  Crimes,  6th  ed.  46.  And  the  general 
tendency  of  opinion  In  this  country  has  been 
to  the  same  effect.  8  Oreenl.  Br.  g  86;  1 
Bishop,  Crim.  Law.  lOSl,  and  cases  then 
cited. 

The  foundation  of  that  doctrine  Is  Tauafi 
Catt,  4  Coke.  44,  In  which  William  Vaux,  be- 
ing duly  indicted  for  the  murder  of  Nicholas 
Ridley  by  persuading  blm  to  drink  a  poisoned 
potion,  pleaded  a  former  acquittal,  the  record 
of  wblcb  set  forth  a  similar  indictment  alleg- 
ing that  Ridley,  not  knowing  that  the  potion 
was  poisoned,  but  confiding  In  the  persuasion 
of  Vauz.took  and  drank  (without  saying  "took 
and  drank  said  potion  ");  a  plea  of  not  guilty; 
a  special  verdict,  finding  that  Ridley  was 
killed  liy  taking  tlu  poison,  and  that  Vaux  was 
not  present  when  he  took  It;  and  a  judgment 
rendered  (hereon  that  the  poisoning  of  Ridley 
and  persuading  him  to  lake  the  poison,  as 
found  by  the  verdict,  was  not  murder,  and 
that  the  defendant  go  without  day — tat  tine 
die.  Upon  a  hearing  on  the  plea  of  autrefoit 
aeqitU,  the  court  of  Queen's  bench  waa  of  opin- 
ion that  Vanz  was  a  principal,  although  not 
present  when  Ridley  took  the  poison;  but  that 
ilie  indictment  was  iuBufflcient,  tot  not  ex- 
pressly alleging  that  Ridley  drank  the  poison; 
and  that  "because  the  indictment  la  this  case 
was  InsufQcient,  for  this  reason  he  was  not 
legUimo  *modi>afut0fate«,  .  .  .  nor  [667 
was  the  life  of  the  partv,  tn  the  Judgment  uf 
the  law,  ever  In  Jec^tardy.** 
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Tet  the  decision  Id  Vaux^*  Que  was  treated, 
both  by  Lord  Coke  and  by  Lord  Hale,  as 
main  tat  nable  only  upon  the  ground  that  tb<f 
Judgmeot  upon  the  flrst  lodlctineDt  vMgitod 
Mt  «tn<  die,  wbfcli  might  be  given  as  well  for 
the  iDsiiiflciescj  of  the  l□()ictmen^  as  for  the 
defemlant'e  not  beios  guilty  of  the  offense; 
and  Lord  Hale  was  cTearljr  of  opinion  that  a 
judgment  quod  eat  inde  qvietut  could  not  goto 
the  insufficiency  of  the  indictment,  but  must 
go  to  the  matter  of  the  verdict,  and  would  be 
a  perpetual  discbarge.  8  Coke,  last.  214;  2 
Hale.  P.  C.  894,  899.  And  Mr.  Starkie  has 
observed:  "The  doctrine  expounded  In  this 
case  does  not  appear  to  consist  with  the  gen- 
eral principle  on  which  the  plea  of  autrefoi* 
ocjuAis  said  to  depend,  since  an  acquittal  upon 
a  special  verdict  would  leave  the  defendant 
exposed  to  a  second  prosecution,  whenever  a 
formal  flaw  could  he  detected  lo  the  flrst  in- 
dictment at  snT  subsequent  period."  1  Stark. 
Crim.  Fl.  8!:0  Doic. 

In  the  leading  American  case  of  People  v. 
Sarrett,  1  Johns.  OS,  while  a  majority  of  the 
court,  consisting  of  Chief  Justice  Kent  and 
Justices  Tboro|>Bon  and  Spencer,  followed  the 
Slnglish  authorities.  Justices  Livingston  and 
Tompkins  strongly  dlswnted^and  their  reasons 
were  fully  stated  hy  Mr.  Justice  Livingston, 
who,  after  dlsiiogaishlng  cases  in  which  upon 
the  first  trial  there  had  been  no  general  ver- 
dict of  acquittal  by  the  jury,  but  only  a  special 
verdict,  upon  which  the  court  had  discharged 
the  defendant,  as  well  as  cases  in  which  the 
defendant  himself  bad  suggested  the  imper- 
fection In  tbe  flrst  Indictmeot,  and  thereupon 
obtained  Judgment  in  his  favor,  said:  "These 
defendants  have  availed  themselves  of  no  audi 
imperfection.  If  any  there  were,  nor  has  any 
Judgment  to  that  effect  been  pronounced.  This 
case,  in  short,  presents  tbe  novel  and  unheard- 
of  spectacle  of  a  public  officer,  whose  business 
It  was  to  frame  a  correct  bill,  openly  alleging 
his  own  inaccuracy  or  neglect,  as  a  reason  for 
«  second  trial,  when  It  is  not  pretended  that 
the  merits  were  not  fairly  In  issue  on  the  flrst. 
That  a  party  shall  be  deprived  of  the  benefit  of 
an  acquittal  by  a  Jury,  on  a  suggestion  of  this 
668JkInd,  coming,  too,  from  theofficer*who 
drew  the  indictment,  seems  not  to  comport  with 
that  universal  and  humane  principle  of  crimi- 
nal law.  that  no  man  shall  be  brought  into  dan- 
ger more  thsn  once  for  the  same  offense.'  It  is 
very  like  permitting  a  party  to  take  advanl^e 
of  his  own  wrong.  If  this  practice  be  toler 
ated,  when  are  trials  of  the  accused  to  end? 
If  a  conviction  take  place,  whether  an  indict- 
ment be  good,  or  otherwise,  it  le  ten  to  one 
that  Judgment  passes;  for,  if  he  read  the  bill. 
It  Is  not  probable  he  will  have  penetration 
enough  to  discern  its  defects.  His  counsel,  if 
any  he  assigned  tn  him,  will  be  content  with 
bearing  the  substance  of  the  charge  without 
looking  farther;  and  the  court  will  hardly,  of 
its  own  accord,  think  It  a  duty  io  examine  tbe 
indictment  to  detect  errors  In  it.  Many  hun- 
dreds, perhaps,  are  now  In  the  state  prison  on 
erroneous  Indictmpnts.  who,  however,  have 
been  fairly  tried  on  the  merits.  But  reverse 
the  case,  and  suppose  an  acquittal  to  take 

tiace,  tbe  prosecutor,  It  he  be  dissatisfied  and 
ent  on  conviction,  has  nothing  to  do  but  to 
tell  tbe  court  that  his  own  Indictment  was 
MS 


good  for  nothing;  that  tt  has  no  venue,  or  1* 
deficient  In  other  particulars,  and  that,  there- 
fnre,  he  has  aright  to  a  second  chance  of  con- 
victing tbe  prisoner,  and  so  on,  Miee  quotiee."' 
1  Johns.  74. 

In  Oom.  T.  Purehtm,  2  Pick.  681,  026  [18: 
Am.  Dec.  453],  Chief  Justice  Parker,  speaking 
of  the  doctrine  which  allows  a  man  to  be  tried, 
again  after  being  acquitted  on  an  Indictment 
substantially  bad,  said  that  "Ingenuity  has- 
suggested  uiat  be  never  was  Id  Jeopardy,  b^ 
cause  it  is  to  be  presumed  that  the  court  will 
discover  the  defect  In  time  to  prevent  judg* 
ment;"  but  (hat  this  "Is  bottomed  upon  an- 
assumed  Infallibility  of  the  courts,  which  i* 
not  admitted  in  any  other  case." 

In  Mass.  Rev.  St&t.  1836,  cbnp.  128,  4,  5, 
provisions  were  Inserted,  which,  as  the  com- 
missioners who  reported  them  said,  were  "in- 
tended to  define  and  determine,  as  far  as  mar 
be,  the  cases  in  which  a  former  acquittal  shall» 
or  shall  not.  be  a  bar  to  a  subsequent  prosecu- 
tion for  the  same  offense ;"  and  were  as  follows: 
"No  person  shall  be  held  to  answer  on  a  second 
indictment,  for  any  offense  of  which  he  ha» 
been  acquitted  by  the  Jury  upon  the  factn  and 
'merits,  on  a  former  trial;  but  such  ac-  [609^ 
quittal  may  be  pleaded  by  htm  in  bar  of  any 
subsequent  prosecution  tm  the  same  offense, 
notwithstanding  any  defect  In  the  form  or  in 
tbe  substance  of  the  Indictment  on  which  he- 
was  acquitted.  If  any  person,  who  Is  in- 
dicted for  an  offense,  shall  on  his  trial  be- 
acquitted  npon  the  ground  of  a  variance  be* 
tween  the  Indictment  and  the  proof,  or  upoik 
soy  exception  to  the  form  or  to  tbe  substance, 
of  the  Indictment,  he  m^  be  arraigned  agata 
on  a  new  Indictment,  and  may  be  tried  and 
convicted  for  the  same  offense,  notwithstand- 
ing such  former  acquittal."  Bimllar  staiulee 
have  been  passed  in  other  states.  1  Lead. 
Crim.  Cas.  2d  ed.  582. 

The  American  decisions  In  which  the  Eng- 
lish doctrine  has  been  followed  have  beeu 
based  upon  tbe  English  authorities,  with  noth- 
ing added  by  way  of  reasoning. 

After  the  full  consideration  which  the  Im- 
portance of  the  question  demands,  that  doc- 
trine appears  to  us  to  be  unsatisfaciory  in  the- 
grounds  on  which  It  |woceeds,  as  well  as  uo* 
just  in  its  operation  upon  those  accused  of 
crime;  and  tbe  question  being  now  for  tbv 
first  time  presented  to  this  court,  we  are  un- 
able to  resist  the  conclusion  that  a  general 
verdict  of  acquittal  upon  the  issue  of  not 
guilty  to  an  indictment  undertaking  to  charge- 
murder,  and  not  objected  to  before  the  ver- 
dict as  Insufflclent  In  that  respect,  is  a  bar  to  %. 
second  indictment  for  the  same  killing. 

The  Constitution  of  the  United  States,  In 
tbe  5th  Amendment,  declares:  "Nor  shall  an^ 
person  be  subject  to  be  twice  put  in  Jeopardy 
of  life  or  limb."  Tbe  prohibition  is  not 
ngninst  being  twice  punished,  but  against  be- 
ing twice  put  In  Jeopardy ;  and  tbe  accused, 
whether  convicteo  or  acquitted,  is  equally  put 
In  Jeopardy  at  the  flrst  tnal.  An  acquittal  be- 
fore a  court  having  no  Jurisiliction  Is.  of 
course,  like  all  proceedings  In  the  case,  al>so- 
lutely  void,  and  therefore  no  bar  to  subse- 
quent indictment  and  trial  In  a  court  wbictk 
has  Jurisdiction  of  tbe  offense.  Qm.  v.  Peters. 
12  Hot.  867;  2  Hawk.  P.  C.  chap.  85,  Mi  ^ 
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Bishop.  Crim.  Law,  g  1028.  But  although 
the  iodioUnent  waa  fatallj  defective,  yet,  if  the 
court  had  JurladicUon  ot  the  canae  and  of  the 
6701[ArtT,  it«  judgment  *U  not  void,  but  only 
voidable  oy  vrit  of  error;  and,  until  bo 
avoided,  cannot  be  collaterally  Impeached. 
If  Uie  Judgment  Is  upon  a  verdict  of  guilty, 
and  unreversed,  it  ataoda  good,  and  warrants 
Uie  puolshmeat  of  the  defendant  accordingly, 
and  he  could  not  be  discharged  by  writ  of 
habeas  corpus.  parte  Park$,  88  TJ.  8.  18 
[38:  787].  If  the  judgment  is  upon  an  acquit- 
tal, the  defendant.  Indeed,  will  not  seek  to 
have  It  reversed,  and  tbe  government  cannot. 
CniUd  &aUa  v.  SangM,  144  U.  S.  810  [86: 446]. 
But  the  fact  that  tbe  judgmeut  of  a  court  hav- 
ing jurisdiction  of  the  case  is  practically  final 
afhirds  no  reason  for  allowing  its  validity  and 
coucluBlveneBB  to  be  Impugned  in  another 
ca^e. 

The  former  Indictment  set  forth  a  charge  of 
murder,  although  lacking  the  requisite  fullness 
and  precision.  The  verdict  of  the  Jury,  after 
a  trial  upon  the  Issue  of  guilty  or  not  guilty, 
acquttlet)  Millard  F.  Ball  of  the  whole  charge 
of  murder,  aa  well  as  of  any  less  offense  In- 
cluded therein.  U.  S.  Rev.  Slat,  g  1086.  That 
he  was  thereupon  discharged  by  the  circuit 
court  by  reason  of  his  ncqulttal  by  tbe  Juiy, 
and  not  by  reason  of  any  insufQciency  Id  the 
indlctmeni.  Is  clearly  ahowQ  by  the  fact  that 
the  court,  by  the  same  order  which  dlschai:^ 
him,  committed  the  other  defendants,  found 
guilty  by  Ihe  same  verdict,  to  custody  to  await 
sentence,  and  afterwards  adjudged  them 
^ilty  and  sentenced  tliem  to  death  upon  that 
mdlctment.  Millard  F.  Ball's  acquittal  by 
the  verdict  of  the  Jury  could  not  be  deprived 
of  its  legitimate  effect  by  the  subsequent  re- 
versal by  this  court  of  the  Judgment  against 
the  other  defendanta  upon  the  writ  of  error 
sued  out  by  them  only. 

It  is  true  that  the  verdict  finding  John  C. 
Ball  and  Robert  E.  Boutwell  guilty  as  changed 
In  the  Indictment,  and  finding  Millard  F.  Ball 
not  guilty,  was  returned  on  Sunday;  as  well 
as  uat  the  order  thereupon  made  by  the 
court,  by  which  it  was  considered  that  tbe 
first  two  defendants  were  guilty  as  charged  In 
the  indictment  and  found  oy  the  Junr,  and  be 
remanded  to  custody  to  await  the  judgment 
and  sentence  of  the  court,  and  that  Millard  F. 
Ball  be  discharged  and  go  without  day  was 
made  on  the  same  day.  That  order,  Indeed,  as 
671]  *atready  adjudged  Xtj  this  court,  could 
not  have  effect  as  a  judgment  ag^Uoet  the  two 
defendants  who  had  been  convicted. because  no 
judgment  can  lawfully  be  entered  on  Bundav. 
BaU  V.  United  Statet,  140  U.  8.  118,  181  [8B: 
877,  3881;  S  Bl.  Com.  277.  But  when  a  case 
is  committed  to  tbe  jury  on  Saturday,  their 
verdict  may  be  received  and  the  jury  dis- 
charged on  Sunday.  This  has  been  generally 
put  upon  the  ground  that  the  reception  of  the 
verdict  and  discharge  of  the  Jury  is  but  a  min- 
isterial act,  iavolvingno  Judicial  discretion;  or 
that  it  la  an  act  of  necetsity;  and  It  certainly 
tends  to  promote  the  observance  of  the  day 
more  than  would  keeping  the  jury  together 
until  Monday.  Boghtalingy.  Osftt^n,  16  Johns. 
118;  Van  JUper  v.  Van  Riper,  4  N.  J.  L.  156 
[7  Am.  Dec.  5761;  Buidekoper  v.  CUton,  3 
Waiia.  66;  BuMr  t.  PiopU,  8  GUm.  868,  885, 
Ifft  U.  8. 


KITED  Statbs,  S6d-67t- 

HiUer  v.  EngUA,  4  Btrobb.  L.  486;  Corp  v.  80' 
tem.  6  Ind.  870;  WObar  v.  M«rm.  84  N.  H.  309; 
Beid  V.  BtaU,  68  Ala.  409  [95  Am.  Rep.  837U 
Meeee  v.  Com.  78  Ey.  686,  688;  8taU  v.  JiW^. 
87  La.  Ann.  443,  466. 

As  to  the  defendant  who  had  been  acquitted 
by  the  verdict  duly  returned  and  received,  the- 
court  could  take  no  other  action  than  to  order 
his  discharge.  The  verdict  of  acquittal  waa- 
final,  and  could  not  be  reviewed,  on  error  or 
otherwise,  without  putting  him  twice  in  Jeop> 
ardy,  and  thereby  violating  the  Constitution. 
However  it  mayoe  In  Kngland,  In  thiscoun- 
try  a  verdict  of  acquittal,  although  not  foU 
lowed  by  any  judgment,  Is  a  bar  to  a  subse- 
quent prosecution  for  the  same  offense. 
United  8tat»i  t.  Sanget.  144  U.  B.  810  [86:446); 
Com.  V.  Twk,  30  Pick.  866, 866;  Weat  v.  Btai*. 
22  N.  J.  L.  918,  981;  1  LeMl.  Crlm.  Caa.  9A 
ed.  689. 

For  thes»  reasons,  the  verdict  of  acquittal 
was  conclusive  In  favor  of  Millard  F.  Ball; 
and  as  to  him  the  judgment  must  be  reversed, 
and  Judigment  rendered  for  him  upon  tils  plea- 
of  former  acquittal. 

It  therefore  becomes  unnecessanr  to  consider 
any  of  the  other  questions  raised  at  the  trial 
which  affect  Millard  F.  Ball  only;  and  we 
proceed  to  conrider  those  affecting  tlie  other 
defendant^  Jfdin  C.  Ball  ud  Robwt  B.  Bout- 
well. 

Their  plea  of  former  ctmvlcllon  cannot  be- 
austainea,  because  'upon  a  writ  of  erTor[679 
sued  out  by  themselves  the  judgment  and  sen- 
tence  against  them  were  reversed,  and  the  In- 
dictment ordered  to  be  dismissed.  How  far, 
if  they  had  taken  no  steps  to  set  aside  the  pro- 
ceedings in  the  former  case,  the  verdict  and 
sentence  therein  could  have  been  held  to  bur 
a  new  Indictment  against  them  need  not  be 
considered,  because  it  is  quite  clear  that  a  de- 
fendant, who  procures  a  Judgment  against 
him  upon  an  indictment  to  be  set  aside,  may 
be  tried  anew  upon  the  same  Indictment,  or 
upon  another  Inaictment,  for  the  same  offense 
01  which  he  bad  been  convicted.  Hopt  v. 
Utah,  104  U.  S.  681  [26:  878],  110  U.  S.  674 
[26: 262],  114  U.  a  488  m-.  1881. 180  U.  8. 
430  m:tm\\Reg.  v.  Vrury,  8  Cox.  C.  a 
544,  B  Oar.  &  E.  198;  Om.  v.  QouUt,  19  Gray, 
171.  The  court  therefore  rightly  overruled 
their  plea  of  former  jeopardy;  and  cannot 
have  prejudiced  them  by  afterwards  permit- 
ting them  to  put  in  evidence  the  former  con- 
viction, and  Instructing  tbe  jury  tlutt  tbe  i^e*. 
was  bad. 

These  two  defendants  moved  that  they  be- 
tried  separately  from  Millard  F.  Ball,  because 
he  had  been  previously  acquitted;  because  the 
government  relied  on  bis  acts  and  declarailon*' 
made  after  the  killing  and  not  in  their  pres- 
ence or  hearing:  and  oecaose  he  was  a  mate- 
rial witnesa  In  their  behalf.  Bnt  the  quesiloa 
whether  defendants  jointly  mdlcted  should  be- 
tried  together  or  separately  was  a  questioEc 
resting  in  the  sound  discretion  of  the  court 
below.  UnUed  State*  v.  Marehant,  25  U.  8. 
12  Wheat.  480  [6: 700].  It  does  not  appear 
that  there  was  any  abuse  of  that  discretion  ia> 
ordering  the  three  defendants  to  be  tried 
togethw,  ex  tliat  the  court  did  not  duty  limit 
the  effect  of  any  evidence  introduced  whlcli. 
was  competent  against  one  defendant  and  In* 
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'Competent  agafnit  tbe  othera.  Bee  Spaif  t. 
VntUA  BUMtf,  106  U.  8.  51.  S8  [80:848.  8M]. 
■Od  the  contrary,  upon  the  offer  by  tbe  United 
States  of  erfdeoce  of  dectaraUoni  nude  by 
Millard  F.  Ball  after  the  killing  and  not  in  tbe 
preaenoe  of  the  other  defendanti,  and  upon  an 
■objection  to  Its  admissibility  against  them,  tbe 
■court  at  onoe  said.  In  the  presence  of  tbe  Jaiy, 
that,  of  oonrae,  It  would  be  only  erldence 
■against  blm.  If  he  said  anythinc;  and  the  court 
was  not  afterwards  requeatea  to  make  any 
further  ruling  upon  this  potDt. 
■073]  *The  exception  to  the  mtrictlon  of  the 
•cross-examination  of  Cross  and  Bemey,  two 
material  witnesses  for  the  prosecution,  cannot 
be  sustained.  The  court  permitted  the  defend- 
■ants'  counsel,  for  the  purpose  of  showing  bias 
and  prejodice  oa  the  part  of  these  witnesses, 
to  au  uem  whether  they  had,  at  their  own 
■expense,  employed  another  attorney  to  assist 
the  district  attorney  In  the  prosecution  of 
this  case;  and  they  frankly  answered  that  they 
had.  That  fact  hsring  been  thus  proved  and 
Admitted,  the  further  question  to  one  of  them, 
"How  mu^  do  you  pay  blm?"  might  properly 
Iw  exeloded  by  the  presiding  Judge  as  imma- 
terial. 

The  gOTemment  Introduced  evidence  tend- 
ing to  show  that  Box  was  killed  with  low- 
mould  buckshot,  ai  he  was  going  home 
through  a  cornfield  late  at  night;  that  he  had 
twelve  wounds  on  his  breast,  collar  bone,  and 
liips;  that  Run  wadding  was  found  dose  to  his 
body;  thathewas  shot  with  a  double-barreled, 
muzzle-loading  gun.  belonging  to  tbe  defend- 
tint  John  C.  £ufl,  and  which  had  been  In  the 
marshal's  exclusive  control  since  the  arrest  of 
the  defendants;  and  that  this  gun  scattered 
low-moutd  buckahot  badly.  The  defendants 
introduced  evidence  that  the  gun  did  not 
«eatter  such  shot;  and  requested  permission  of 
tbe  court  to  take  tbe  gun  out  and  shoot  it  off 
fo  the  presence  of  a  deputy  marshal,  in  order 
to  test  bow  It  threw  suca  shot.  The  court 
■denied  the  request;  and  the  defendants  ez- 
-cepted  to  the  denial.  The  granting  or  refusal 
of  such  a  request,  first  made  In  the  midst  of 
the  trial,  was  clearly  within  the  dlacretlon  of 
the  court 

Tbe  only  grounds  of  the  motion  In  arrest  of 
Judgment,  which  were  argued  In  this  court, 
were  that  the  Indictment  did  not  allege  that 
Box  died  of  tbe  wound  charged  to  have  been 
inflicted  upon  bis  body  b^  the  defendants;  nor 
that  he  died  at  a  place  wllhln  the  jurisdiction 
«f  the  court.  Bat  tbe  Indictment  allied  that 
the  defendanti,  in  Pickens  county  In  the  Ii^ 


dlan  terrltoiy.  on  June  S6, 188B,  by  •bootlDc 
wltli  a  loaded  gun,  inflicted  upon  the  body  of 
Box  "a  mortal  wouad,  of  which  mortal 
wound  tbe  add  William  T.  Box  did  languish, 
and  Ungulahing  did  then  and  there  instantly 
die."  It  was  thus  distinctly  and  unequivocally 
alleged  that  Box  died  of  tfae*mortal  [674 
wound  alleged  to  have  been  Inflicted  by  the 
defendants,  and  Uiat  be  died  at  the  time  and 
place  at  which  tbe  mortal  wound  was  Inflicted. 

The  court  overruled  a  motion  of  the  defend- 
ants for  a  new  trial,  made  upon  the  groand 
that  the  jury,  from  the  time  they  were  impan- 
eled until  tliey  returnol  their  verdict,  were 
not  in  charge  of  a  proper  officer.  A.t  the 
bearing  of  tills  motion,  it  was  admitted  that 
the  jury,  during  ail  tbe  trial,  were  In  charge 
of  a  deputy  marshal  of  the  United  States  for 
the  district  who  was  not  sworn  as  bailiff  of 
this  jury,  and  the  only  oath  ever  administered 
to  whom  was  as  deputy  m'trshal  many  months 
before  the  trial ;  and ' '  that  tbe  court  Instructed 
the  jury  In  this  case  that  they  must  not  sepa- 
r^e,  must  not  talk  to  each  other,  and  must  not 
allow  themaelTei  to  be  talked  to  by  any  party 
on  the  outside,  about  thU  case.''  It  would 
have  been  according  to  tbe  more  usual  and 
regular  practice,  to  administer  a  special  oath 
to  the  officer  put  In  charge  of  a  jury.  But 
the  Jury  were  in  charge  of  a  deputy  marshal, 
who  had,  such,  taken  an  oath  that  be  would 
"In  all  things  well  and  truly,  uid  without 
malice  or  impartiality,  perform  the  duttei  of 
the  office  of  marsbat's  deputy."  D.  S.  Rev. 
Stat,  g  789.  No  objection  to  his  taking  charge 
of  the  Jury  without  a  new  oath  was  made  at 
any  stage  of  tbe  trial;  tbe  Jury  were  duly 
cautioned  by  tbe  court  not  to  separate,  nor  to 
allow  any  other  person  to  talk  to  them  about 
the  case;  and  there  was  nothing  tending  to 
show  that  the  Jury  were  exposed  to  any  Influ- 
ence that  might  Interfere  with  the  Impartial 
performance  of  their  duties,  or  In  any  way 
prejudice  the  defendant.  Such  being  the 
facts,  the  court  was  not  obliged,  as  matter  of 
law,  to  set  aside  the  verdict,  because  no  epeclil 
oath  had  been  administered  to  the  officer  in 
charge  of  tbe  jurr. 

No  other  question  of  law  affecting  tbe  de> 
fendants  John  C.  Ball  and  Robert  E.  Boutwetl 
is  presented  by  the  copy  of  record  submitted 
to  this  court,  and  which,  by  stipulation  of 
counsel,  has  been  agreed  to  contain  every- 
thing that  is  material. 

Jvd^Mni  memd  at  to  MHiard  F.  BaR,  and 
ajlrmed  attot/te  othtr  dtftndtmtt. 

1«S  U.  B. 
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TENTH  BULB, 

P.  F.  DciTT,  Auditor,  etc.,  elol.,  -^P^,  *. 

AUtXABDBB  B.  Ohebk  it  ah    [No.  27.1 

Appeal  from  the  Circuit  Court  of  the  Uoited 
States  for  the  Dlitrlct  of  West  Tiigioia. 

Mem$.  AWted  Oat^aeU  and  7.  &  ROev  for 
appellants.  ifr.lfm./.JisAerlimfra' appellees. 

OekUr  le,  J895.  IManbaed  with  oosti.  pur- 
«iunt  to  the  10th  Rote. 


F.  H.  Thobf  a  ak,  Apptt.,  «.  Tkmak  Ditoh 
CoxFiJiT.  [No.  W.J 

Appeal  from  the  Snpnme  Court  vi  the  State 
of  Washington. 

Ueam.  A.  H.  Gartemd  and  H.  J.  May  for 
«ppellaDta   No  counsel  tot  amdlee. 

October  IS.  1895.  DismlMed  wtth  ooali»  pur- 
«nant  to  the  lOth  Bole. 


^Jlat  Fbtebs,  iT^.  im  Err.,  m.  VmrrsD 
Statk   [No.  479.] 

In  Error  to  the  Supreme  Conit  of  the  To* 
iltoiy  of  Oklahoma. 

Mr.  Pitd.  BeaU  for  plaintiff  In  error.  Ihe 
AUorneg  Gmeral  for  defendant  in  error. 

Oaab0r  Sf,  1S96.  Dismissed  pnmiant  to 
the  10th  Rnk. 


Floubhot  Lira  Stock  A  Rbai.  Estate 

2 To.  614.1 
ppeal  from  the  United  SUtes  CSrcolt 
Court  of  Appeals  for  the  BIghth  Circuit. 

Mr.  Wm.  V.  AUm  for  appellant.  At- 
torneg  Qeneral  for  appellee. 

Oeteber  tS,  1896.  Dismissed  with  coets. 
pursuant  to  the  10th  Bule.  and  cause  remanded 
to  the  circuit  court  of  the  United  States  for 
the  District  of  Nebradu. 


JbomoAir  Daibt  OaatBun  tt  oL,  Ag^,  «. 
C.  C.  CoHraBBB,  Eiecotor,  eUL  [No.  TtA 
Appeal  from  the  Circuit  Court  of  the  United 
States  tm  the  Western  District  of  Michlean. 

Mr.  B,  8.  EggUtUtn  for  appellants. 
N.  A.  Iteteher  and  Geo.  P.  Wan^  for  ap- 
pellee. 

MntmberU,  1896.  Dismissed  with  cosU, 
parsnant  to  the  10th  fiule. 

liSU.B.  U.a.BooK41. 


JOTO  0.  LTBABaSB,  PV*.  <ft  BtT.  ,  9.  STATI  OP 

WAranravcnr.  [No.  84.] 

In  Error  to  the  Supreme  Court  of  the  State  of 
Washington. 

Mr.  Ben.  8Mtt  for  plaintiff  In  error.  Mr. 
W.  C.  Jonet  for  defendant  In  error. 

NomnAtr  91, 1896.  Dismissed  with  oosta, 
pursuant  to  the  10th  Rule. 

Jomr  J.  Skipmah  «t  oil,  P^.  in  Srr.,  % 
Jaubb.W'  Maqasitt.   pio.  90.] 
In  Error  to  the  Supreme  Court  of  the  DI» 

trict  of  Columbia. 
Mr.  W.  WiUoughby  for  plaintiffs  In  error. 

Mr.  8.  8.  BsnkU  for  defendant  In  error. 
SoBtmbgr  tM,  1396.   Dismissed  with  costs, 

pursuant  to  the  10th  Bdle. 


Crrr  of  New  OnLnian,  F^.  in  Brr. ,  9.  UNrnm 

Statib,  a  T«t.  WiLUAH  W.WHxmT,  Ad- 

mlnistrBtor,  etc.   [No.  08.] 

In  Error  to  the  drcnlt  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Mr.  Hmry  O.  MitUr  for  plaiotiff  In  error. 
No  counsel  for  defendant  In  error. 

Notmier  tt,  1896.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


JoHX   FiTTB,  /v.  in  Brr.,  «.  Uhitkd 
Statbs.   [No.  109.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  tiie  Nortfaem  District  of  Florida. 

Jfr.  Jai.  2f.  CaiOe  for  plaintiff  In  oror. 
The  Attorney  Oenttral  fox  defendant  in  error. 

December  3, 1896.  Dismissed  pursuant  to 
the  lOtb  Rule. 

Jahbb  Allien.  Avpt.,  9.  Fraxk  J.  Canxoh  «t 

at.   [No.  108.1 

App^  from  toe  Supreme  Court  of  the  Ter 
ritory  of  Utah. 

J(r.  OAarUa  S.  Armm  for  appellant.  No 
counsel  for  appellees. 

Jkeember  4»  1896.  Dismissed  with  costs, 
pursuant  to  the  10th  Bule. 

BoBSBT  B.  WnjJAHB,  FUt.  inBrr.,  si  Jahbs 

B.  WiLBDB.    [No.  128.T 

In  Error  to  the  CiAuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Mr.  G.  0.  Tidtmor  for  plaintiff  in  error.  Mr. 
WiUard  Teller  for  riefeodaDt  In  error. 

December  11,  1895.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 
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S.  H.  MvKaL,Ptff.  in  Brr., «.  Jakes  M.  Otnr 
metal.   [No.  125.] 

In  Error  to  th«  Supreme  Conct  of  Appeali 
of  the  State  of  West  Yirciola. 

Mr.  W.  P.  BtObard  for  plafotlfl  Id  exror. 
No  counsel  for  defendaots  in  error. 

Deember  J£,  18SB.  BismlBsed  with  cortt, 
pnnaant  to  the  10th  Rule. 

JcfBS  O.  GOHLWAM  ef  ol.,  Hfft.  in  Err., '«. 

William  Bakton  et  at.    [No.  145.] 

In  Error  to  the  United  States  Court  for  the 
Indian  Territory. 

Mr.  Bobert  S.  CoUim  for  plidotlfli  in  oror. 
No  coansel  for  defendants  in  error. 

Deember  to,  1895,  Dismissed  with  costs, 
parmant  to  the  lOtb  Rule. 


Chin  Tuen  Bnfo.  Appt.,  e.  Javeb  T.  "Ktl- 
BRETH,  Collector,  etc.   [No.  051.] 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  B.  O.  Ckettaood  tor  appeUant.  The  At- 
torn^ General  for  appellee 

March  t,  189$.  Dfimlniiil  ponuant  to  the 
10th  Rule. 


Habt  B.  CAMFBELLt  Administratrix,  eto..  et 
at.,  PtA:  Ai  Ar..  s^  L  B.  Thahbi.  [No. 
164J 

In  Error  to  the  Oomt  of  Common  Fleas  of 
Charleston  County,  Bouth  Carolhia. 

Mr.  Wm.  JS.  BavU  tar  plalndifs  In  error. 
No  counsel  fcnr  defendant  in  error. 

MarA  IS,  1896.  Dismissed  with  oosti^  pur- 
manttotbelOtbRole. 


Uabt  B.  Campbell,  Admlnlstiatrlz.  etc., 
at.,  Ftfft.  in  Brr..  v.  J.  O.  ScHACHTK,  Execu- 
tor, etc.   [No.  165.] 

Id  Error  to  the  Court  of  Common  Fleas  of 
Charleston  County,  South  Carolina. 

Mr.  Wm.  B.  EmrU  for  plalntUts  In  nror. 
No  oonnsel  for  defendant  in  error. 

March  JS,  JS96.  Dismissed  with  oofta,  pur 
suant  to  the  lOlh  Role. 


Hart  B.  Campbell,  Administratrix,  etc, 
al.,  Flffe.  in  Err..  9.  D.  J.  Qoiolet,  Execu- 
tor, etc   [No.  lOT.] 

In  Error  to  the  Court  of  Conunon  Pleas  of 
Charlestoo  County,  South  Cardina. 

Mr.  Wm.  S.  SaiiU  for  plalndlb  In  error 
Ko  coansel  ft>r  defendant  in  errw. 

Ma/rek  1»,  1896.  DlniiMed  with  costs,  pur 
suant  to  the  10th  Role. 


Joseph  C.  Hvtohsll,  i%f.  in  Brr., «.  State 

OP  South  Dakota.   fNo.  181.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  South  Dakota. 

Mr,  Thomae  B.  MeMarHn  for  plaintiff  in 
emu*.  No  oonnsel  tax  defendant  in  error. 

JTorvA  tJk  1896.   Dismissed  with  costs,  pui  • 
aoant  to  the  10th  Rule. 
M6 


THE  Uhitbd  States,  Ccr.  Teuh^ 

Charles  H.  HcClellam  aal.,  Pifft.  in  Brr.^ 
0.  Hehrt  0.  Ptbatt  et  at.  [No.  188.] 
In  Error  to  the  Uolted  States  Cnreult  Oonrt 

of  Appeals  for  the  Bishth  Circuit. 
Mr.  A,  H.  Qa/rtana  for  ptalDtlfls  In  error. 

Mr.  John  R.  Bogert  tor  defendanu  In  error. 
Metrdi  U,  1896.   Dismissed  with  costs,  par- 

soant  to  the  10th  Rule. 


JoBv  S.  DsnnB,  Appf.,  «.  Hoqh  A.  Dm 
Lacet.  Chief  of  mice  of  the  City  of  Saa 
JosS,  County  of  Santa  Clara,  Stale  of  Call, 
fomia.   [No.  190J 

Appeal  from  the  Urcuit  Court  of  the  Uolted 
States  for  the  Northern  District  of  Callfcoida. 

Jfr./.  (7.  CiimpfifBforappdlant.  Nooomisel 
for  appellee. 

March  tS,  1896.  Dismissed  with  costs,  pur- 
soant  to  the  10th  Rule. 


Frederick  N.  Du  Boib,  Appt..  e.  Comm» 
SIONER  OP  PATEHra.   [No.  198.] 
Appeal  from  the  Supreme  Court  of  the  DIa- 
trict  of  Columbia. 

Mr.  Bodney  Maaon  for  appellant.  No  coun- 
sel for  appellee. 

JforaA  jes,  1896,  Dismissed  with  costs*  pur- 
suant to  the  10th  Rule. 


A.  C.  Eppebsoh,  Administrator,  etc .  Fif.  im 
Brr.,  e.  Carter  Brothers  ft  Compact. 
[No.  211.] 

In  Error  to  the  Supreme  Court  of  the  Stato 
of  Teooefisee. 

Mr.  W.  W.  Upton  for  plslnUlf  In  error.  Mr. 
Binry  W.  MeCorry  for  defendant  In  error. 

Apm  1,  1896.  Dismissed  with  costs,  por^ 
suant  to  the  10th  Rule. 


D.  Frank  Goim,  IHff.  in  Err.,  v.  State  or 
Geoboia.   [No.  2ia.] 

In  Error  to  the  Supreme  Court  of  the  Stato 
<tf  Georgia. 

Mr.  S.  F.  lifon  for  plaintiff  In  error.  Mr. 
J.  M,  TerreiU  tor  defendant  in  error. 

April  1,  1896.  Dismissed  with  costs,  pur- 
scant  to  the  10th  Rule. 


Charles  U.  Matthews  et  oL,  etc,  Appte.,  e. 
William  W.  Scott,  Trustee,  et  a£  [Nok 

m.] 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Mr.  C.  M.  Matthetoi  for  appellants.  No 
oonnsel  for  appellees. 

Apni  18,  1896.  Dismissed  with  costs,  pur^ 
suant  to  the  10th  Bute. 


New  York  ft  New  Ehglaitd  Railroad  Com- 
PAST,  Ftff.  in  Brr.,  e.  Harriet  8.  Rumsbt 
et  al.    [No.  228  j 

In  Error  to  the  Supreme  Court  of  the  Stale 
of  New  York. 

Mr.  W.  C.  AnOonf  for  plaintiff  in  error. 
Mr.  Lawrence  Godkin  fbr  doendants  In  error. 

April  IS,  1896.  Dismlaaed  with  costs,  pur* 
suant  to  the  10th  Rule. 
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GsoitaB  F.  PiFBB,  Pbf.  in  Brr,, «.  Cbikpswa 

Irov  Coicfa»t.  [No.  281.] 

in  Error  to  tlw  Supreme  Court  of  tbe  Bute 
•f  HianeuU. 

Mr,  J«tf.  £.  lEoiUurn  for  pUintUt  In  crnr. 
No  counsel  for  defeuduit  la  error. 

Apra  16, 1896.  Dlsmliwd  with  coM,  pur- 
suant to  the  lOtfa  Rule. 


Crablbb  W.  Pifbr.  Piff.  in  Sir.  Chipfbwa 

IBOH  COMPAKT.    [No.  1282.] 

Id  Error  to  tbe  Supreme  Court  of  tbe  State 
of  Minneuta. 

Mr.  J«d.  L.  WaMvm  for  plaintiff  Id  error. 
Ko  counsel  for  defenduit  In  error, 

April  17,  1896.  DiamlsMd  with  costs,  par- 
sout  to  the  10th  Rule. 


CHABtanoiT  BUDOB    GOXPAMT,  Ami,  9, 

DAHiBLB.HiaBBB,Huter,«t€.,i(al.  vSo. 
88».]  . 

Appeal  from  the  District  Court  of  the  United 
BUtes  for  tbe  District  of  South  CsroUoa. 

Mr.  John  F.  Fieken  for  appeUtnt.  Mr.  J,  P, 
Knnedy  BrganSot  appellees. 

April  M,  J896.  DismisBed  with  eosli;  pi»- 
iuant  to  tbe  lOth  Rule. 


Cbciua.  F.  Lise,  l^.  in  Err.,  «.  Union 
Pacific  Railway  Compant.   [No.  848.] 
In  Error  to  the  Supreme  Coort  of  tbe  State 

of  Wyoming. 
Meur$.  A,  T.  Brimn  and  A  KBntwutoT 

plaiatifl  in  error.    Mea$rt.  John  F.  Dillon  and 

JMn  M.  l^uraton  lor  defendant  In  error. 
AprU  XO,  1896.    Dismissed  with  oosta, 

pnisoant  to  the  lOtb  Rule. 


Union  Pacifio  Railway  Cohfany,  Iff, 
in  e.  John  T.  Reesb.  rNo.845.] 

In  Error  to  the  United  States  Circuit  Court 

of  Appeals  for  tbe  Ninth  Circuit. 
Meatrt.  Samtjel  Sheltabarger,  J,  M.  WiUon, 

and  «/0An  M.  Thurtton  for  plaintiff  in  error. 

Umn.  3.  M.  atodcdager  and  Qwrg$  0.  Beard 

for  defendant  in  error. 
April  to,  1896.   Dismissed  with  coats,  par 

mast  to  tbe  lOtb  Rule. 


Amm  CoHinz.  Widow,  etc,  F^.  inBrr., 
e.  W.  8.  PABKxasoK  «t  at.  {Vo.  SAS.] 
In  Error  to  the  Circuit  Court  of  the  United 
States  for  tbe  Eastern  District  of  Louisiana. 

Mr.  E.  Boward  MeCata  for  plaintiff  in  er- 
ror.  No  counsel  for  defendants  lu  error. 

Apnl  99,  1896.  Dismissed  with  coatJ^  par- 
snantto  Um  UMi  Rule. 


Btatb  op  Wabhinoton,  a  ret.  P.  8.  Bat- 
TBRBBY  a  at.,  Figi.  in  Err.,  e.  Boabd  op 
Tide  Land  Appraibbbb  op  Whatcoh 
County  ft  at.  [No.  264.] 
In  Error  to  the  Supreme  Court  of  the  State 
of  Wasbingtoa. 

Mr.  W.  a.  CaUeint  for  plaintiffs  In  error. 
Mr.  A.  L.  Black  foi  defendanta  In  error. 

Aprat9.2896.  DlsmiBsed  with  costs,  pur- 
suant to  tbe  lOtb  Rale. 

IM  U.  8. 


TnOKAB  FosTsa,  Pfff.  in  Err.,  e.  Dillwys 

WiSTAR  $t  aL   [No.  272. 1 

In  Error  to  the  Supreme  Coort  of  the  Stat* 
of  Minnesota. 

Mr.  Jamm  ^cnur  for  plaintiff  In  error. 
Mr.       IT.  .B^UumforderendanUinerror. 

AprH  SO,  1896.  Dismissed  with  costs,  poi^ 
suanttothe  lOtbRule. 


W.  W.  Batorn,  Next  Friend  of  EusA- 

BRTH  Nobles,  Amat.,  «.  HiHsa  XnxiROHBp, 
Jailer,  vtc,  el  ai,   lno.  027J 

Appeal  from  the  Olrcalt  OowtMtba  United 
States  for  tbe  Bonthem  District  of  Georria. 

Mr.  W.  O.  Qldnn  tar  appellant.  Mr.  J. 
M.  TerrOl  for  appellees. 

Mag  4,  1896.  Dismissed  with  costs,  par 
snantto  tbe  KMiRutob 

W.  W.  RlSEB,  Appt.,  T.  D.  U.  LAXOTOBDk 

[No.  887.] 

Appeal  from  the  Circuit  Court  of  Ibe  United 
States  tar  the  District  of  South  Carolina. 

Jfr.  D.  A.  Twnmnd  for  appdiant.  Mr. 
AuA  X.  Bond,  Jr.,  for  appellee. 

Map4,  1S96.  Dismissed  with  ooBt^  pur- 
suant to  the  lOtb  Rul& 

W.  H.  Otrm.  Appi,^  «  J.  H.  Waxd.  [No. 

988.] 

Appeal  from  tbe  Circuit  Court  of  tbe  United 
States  for  tbe  District  of  South  Carolina. 

Mr.  D.  A.  Tovnaend  for  appellanL  Mr, 
Hugh  L.  Bond,  Jr.,tot  sppellee. 

Majf4,  1896.  Dismisaad  with  costa,  par^ 
suant  to  tbe  lOth  Rule. 


TcBBiTORT  OP  Nrw  Hexxco,  ou  the  Rela- 
tion of  CKABLBS  H.  GlLDBRSLBan.  IW.  i» 

Err., «.  JoBB  L.  Pbbka,  Sheriff,  eta  [No. 
80ej 

In  Error  to  tbe  Su[mme  Court  of  tbe  Ter- 
ritory of  New  Mexico. 

Mr.  O.  H.  QilderaUne  for  plaintiff  in  tr- 
nr.   No  counsel  for  defendant  In  error. 

MajfS,  1896.  Dismiaaed  with  aoBta»  pur 
Boant  to  the  10th  Rule. 


Eleanor  Tatlob,  Admlolstratriz,  etc.,  tt 
oL,  AppU.,  V.  GnuuD  Lipb  Iksukanob,  An- 
Nurrr,  &  Trust  Cojcfany  op  Philadbi<- 
PRiA.   [No.  807.] 

In  Emi  to  the  Court  of  Appeals  of  tbe  Dis- 
trict of  Columbia. 

JfMiTf.  Xathanid  Wilton,  R  Bon  Ftrrj/, 
and  lAtdovie  Bennett  for  appellants.  Mettrt. 
WalUr  H.  Smith  and  W.  L.  Ooie  for  appellee. 

Map  S,  1896.  Dismissed  with  costs,  pur- 
■aantto  the  10th  Rule. 


Robbbt  U.  Do^OLA^  Bff.   i%  Err.,  e. 

United  States,  «t  ref.  »atb  op  North 

Carolina,  et  at.    [No.  800.] 

In  Error  to  tbe  Supreme  Court  of  tbe  State 
of  North  Carolina. 

Mr.  B.  B.  MeMdhm  for  plaintiff  in  error. 
Mr.  B.  K  BatlU  for  defendants  lo  error. 

Map  5.  1896.  Dismissed  with  cost«,  par 
Baantlo  the  10th  Rule. 
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Fnm  Nationaj.  Bask  ov  Olabe,  South 
Dakota,  iW  A*  Brr.,  ^  Stats  or  South 
Dakota.   pjTd  151.] 

Id  Error  to  the  Sapteme  Coort  of  the  State 
of  South  Dakota. 

Mr.  John  O.  Manahan  for  plaintiff  in  error. 
Mr.  Robert  Doltard  for  defenaaDt  in  error. 

Jforal  IS,  1896.  DiBoaiased  with  coata.  pur- 
«iuuit  to  the  lOth  Bule. 


NINETEENTH  BULE. 

E.  T.  POIXABD^^.,  V.  BONBACK  HAQHTira 
COICPAHT.    [HO.  24.] 

Appeal  from  the  Circuit  Coart  of  the  Uniled 
fitatea  for  the  Wertern  Dtatrlot  of  YligiDfa. 

Mr,  Wm.  D.  Baldwin  Ua  sppellanL  Mr.  & 
A,  Duncan  for  appellee. 

Oetobtr  IS,  189S.  Diambied  withooit^  por- 
manttotbelMhBole. 


80UTHBB11  Pacific  Railboad  Comfaitt  of 
Nkt  Mexico,  FW.  in  Brr., «.  Tsofilo  Es- 

QUtBBL.    [No.  2  J 

Id  Error  to  the  Supreme  Coart  of  the  Ter- 
ritory of  New  Mexico. 

Jfesar«.  a  B.  Tweed  aud  7.  B.  Oatnn  for 
plaiQltff  in  emr.  Mr,  O.  S.  eOdgntmu  for 
defeodaDt  Id  error. 

Oeteber  IS,  189S.  Diamlaied  with  coata, 
imniuDt  to  the  19th  Role. 


TWENTT-EIGHTH  BULK. 

HoRATTO  Oates  Cillby,  P^ff.  in  Err..  «. 

William  A,  Pattbk.   [No.  8TOJ 

In  Error  to  the  Supreme  Court  oT the  State 
of  New  Hampshire. 

Mr.  Bturtei/D.  Ardlxft  for  plaintiff  Id  error. 
Meure.  John  M.  MitdM  and  Finnk  B.  Streeter 
tor  defendant  In  error. 

•ruljp  17, 1805.  IHamlMed  purauant  to  88th 
Rule. 


GORATIO  GaTSB  CiLLBT,  Appt,  CL  WnXTAH 

A.  Patten  et  al.   [No.  465.] 

Appeal  ^m  the  Circuit  Court  of  the  United 
fitatea  for  the  Dlalrict  of  New  Hampshire. 

Mr.  Harteg  D.  Badtoek  for  appeUauL  Mr. 
timk  3.  Streeter  tar  appdleea. 

Jvhf  17.  JS9B.  IMamiaaed  pDnnant  to  the 
98th  Bula. 


Cotoh  PAcnto  Railwat  Compakt,  fy.  in 
Brr.,  V.  Ibaao  Chiltoh,  Admlnlatrator. 
{No.  118.] 

In  Error  to  Supreme  Court  of  tTtafa  Territory, 
Mr.  John  F.  XHUtm  for  plaintiff  in  error. 

mr.  lAndeay  B.  Eogm  for  defeodsDt  in  error. 

the'l^lhR^''^    Dtamtaaed  nmuant  to 

.«*8 


THE  VvTsaa  Statu.  Oct.  Term, 

Saz/t  Lake  Rapid  Transit  Covfakt,  Ftff, 
in  Err.,  9.  Julian  Rilet.   [No.  484.] 
Id  Error  to  the  Sapreme  Court  of  Utah  Ter. 
ritory. 

Mitm.  O.  W.  Bmnttt  snA-Jno,  A.  MarOiaU 
for  plaintiff  in  error.  Mr.  P.  L.  William 
for  defendaDt  in  error. 

Avayalt  6, 18SS.  Dismlased  pursuant  to  the 
26th  Rule. 


John  S.  FRiEmi.  Ami.,  a.  United  Btatbs 

etoL   [No.  546.] 

Appeal  from  the  Court  of  Claims. 

Mrt.  Bdm  A.  Lockumid  for  appellant.  Th4 
Attorn^  Qeneretl  and  Boiieitor  General  for 
appelleM. 

aeptenOtr  19,  2S96.  Dlamiased  puzauant  to 
tbeWth  Role. 


MIBCELLANEOUa. 

Wm.  H.  Robertbon  Collector,  etc,  Mff.  in 
^.,e.  MoRRiaJ.DRucKBB.  [No.ei.JaDd 

MoRRiB  J.  Dbucker,  P^.  in  Err.,  e.  Wu.  H. 
RoRBBTeoN,  Collector,  etc.   [No,  04.] 
Id  Error  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  DiBtrict  of  New  York. 
The  Attorney  General  and  Solicitor  General 

for  the  Collector.   Meure,  St^hen  G.  Olarke, 

Edwin  B.  Smith,  axxd  OharUa  Ourie  for 

Dnicker. 

Oct«i>er  24,  189S.  Judgment  reversed  and 
cause  remanded,  with  directions  to  proceed  ac- 
oradlDg  to  law,  per  stlpulatioD  of  couDsel,  oa 
motioD  of  Mr.  Solicitor  Oeaeral  CoDrad  fbr  Om 
collector. 


United  Statbbi,  Appt.,  e.  Charles  Auuok, 
AdmloiBtrator,  etc   [No.  106.] 
Appeal  from  the  Court  of  Claims. 
October  14,  1S96.   Dismissed  od  motion  of 

Ulr.  Solieitor  General  Conrad  for  the  appellaot. 

No  counsel  for  appellee. 


United  States,  Appt.,  sl  John  Q.  Lotell 
[No.  108.] 

Appeal  from  the  Court  of  Ctaioia. 

October  J4t  iS95.  Diamisaed  on  motion  of 
Mr.  Solieitor  Qeneral  Conrad  for  the  appelant 
No  counael  for  appellee. 

United  States,  Appt.,  e.  Daniel  O.  Fnca. 

[No.  240.] 

Appeal  from  the  Court  of  Claims. 

October  14,  1896.  Dismissed  on  motion  of 
Mr.  Solieitor  Qeneral  Connid  for  the  appellant. 
Mr,  J.  AUheue  Johnton  for  appellee. 

St.  Louis  &  San  Fbascisco  Railway  Com- 
pany, P^.  in  Err.,  e.  Edward  Lee.  [No. 

ley 

In  Error  to  the  Supreme  Court  of  the  State 
of  Arkansas. 

Meeert.  A.  T.  Britton^  A.  B.  Browne,  Geo. 
B.  Pede,  and  B.  D.  Eenna  for  plaintiff  In  er- 
ror. Meurt.  A.  H.  Garland  and  A  O,  Bar- 
land  for  defendant  in  error. 

October  24,  1896.  Dismissed  with  costs,  on 
motion  of  Mr,  A,  B,  Browne  tot  the  plaintiff 
In  etxor. 
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St.  Louib  &  Ban  FaAnasco  Railway  Com- 
PAHT,  PUT-  »"  ^  ,  v.Wit.  Rtaw.  [Nal68.] 
In  Error  to  the  Buprenw  Court  of  tbe  BUite 
of  Arkaoua. 

Mem$.  A.  T.  Britten,  A.  B,  Brown;  Oeo. 
B,  Pedc.  aod  B.  D.  Kenna  for  pMntlfl  to  er- 
ror. Meatrt.  A,  B.  QarianA  uid  &  0,  Qar- 
land  for  defendant  Id  error. 

October  14, 1895.  Dismiaaed  vitb  costa.  on 
motion  of  Mr,  A,  B,  Brown*  for  the  pUintifl 
In  ertw. 

Bats  Befbioebatiso  Cokfamt,  Appt.,  «. 

Dakiei.  TornY  etal.   [No.  28.] 

Ai>peal  from  tbe  Circuit  Court  of  tbe  United 
States  for  tbe  Dlatrlet  of  New  Jersey. 

Me$»r$.  Paul  H,  Aiftf  and  B.  F.  lee  for  ap- 
pellaat.   Mr.  iMingtton  Oiffurd  for  appellees. 

OcteUr  14,  t86S.   Dlamlaaed  per  stipulaiioo. 

iLLinoiB  Oentbal  Baicboas  CoiaKKv, 
Pif.  in  Bit.,  «.  Citt  or  Hattooh.  [No. 
117J 

Id  Error  to  Uw  Saprema  Court  of  flie  State 
of  IlUoois. 

Jfr.  Jama  Wtntrm  tor  plaintiff  In  error. 
No  counsel  for  defendant  In  error. 

October  14,  1S9S.  DUmlned  with  costa.  oa 
autfaorlty  of  coanael  for  plainitff  fai  error. 


T.  D.  Sticbd,  Administrator,  etc.,  Plff.  in 

Brr.,  V.  Norfolk  A  Westbum  Railroad 

COHPANT.   fNo.  122.] 

In  Error  to  tue  Circuit  Coart  of  the  United 
States  for  the  Western  District  of  Vireinla. 

Jfmri.  M,  L.  Woodt  and  J.  H.  Bihie  for 
plaintUf  Id  ernir.  No  counsel  tat  defendant 
m  error. 

Oaober  IJL  1895.  Diamlawd  with  costs,  on 
■ntbort^  (H  counsel  for  tbe  plaintiff  In  error. 


State  of  Wabhtnoton,  exnl.  Colukbia& 
PuQBT  SoTjKD  Railwat  Comfabt,  Plff.  in 
Brr.,  V.  Board  of  Harbor  Limb  Con- 

K18BIONER&    [No.  178.] 

In  Error  to  tbe  SuprenM  Court  of  the  Slate 
of  Washington. 

Jfr.  A.  B,  Sotfim  for  plaintiff  In  error.  Mr. 
W.  0.  Jona  for  defendant  In  error, 

Oekiber  14, 180S.  Dtamiaaed  per  stipulation. 

Eabtebk  Railway  Company  or  Minnesota, 
Ptff.  in  Brr.,  0.  Johk  J.  Moran.  [No.  182.1 
In  Error  to  tbe  Supreme  Court  of  the  State  of 

Minnesota. 

Jfr.  M.  D.  Orover  for  plaintiff  in  oror. 
Memrt.  Jtto,  M.  MarUn  ana  O,  B.  Flanthrau 
for  defendant  in  error. 

October  u.im,  DlBmined  «itb  coats,  per 
itipalatioaL 

Bdwaro  Medlsr,  Ami.,  v.  ALRaQnERQUE 
Hotel  ft  Opera  Hoube  Coupaity  et  at. 
[No.  222.] 

Appeal  from  tbe  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

Mettre.  Thoe.  Bmith  and  1^.  B.  Chitdera  for 
■ppellanl.   No  counsel  for  appellees. 

ikteb^  lA,  1896.  IMsmlraed  with  costs,  aa 
■athorlty  of  counsel  for  the  appellant. 
IM  U.  S. 


EIabtey  Booth  et  al.,Plffi.  in  Brr.,  t.'Wnj^ 

lAM  Crawford.   [No.  274J 

Id  Error  to  tbe  Bapreme  Court  of  the  Ter- 
ritory  of  Uuh. 

Mr.  Jama  Jf.  KimbaU  for  idalntlffe  In  mtn; 
No  ronniel  for  defendant  In  error. 

October  14,  1895.  Dismissed  with  coflti,  o» 
authority  of  counsel  for  the  ^ftintifls  In  error. 

WEarsnA  Ueioe  Telectapb  Oomfast, 
Ap]^,  V.  City  C<kihcil  of  Crablbstok 
etal.  [No.  276.] 

Appeal  from  tbe  Circuit  Court  of  tbe  United 
Sutea  for  tbe  District  of  South  Carolina. 

Mr.  A.  T.  Sm^iko  fat  tppdlant.  No  coon* 
sel  for  appelleei. 

October  14»  1S9S.  Dlsmfned  with  coats.  f» 
authority  of  counsel  for  Uw  appellaat 

Gbobob  B.  Shuts,  SberlfT  etc.,  <<  al.,  Ajqtta., 
V.  William  Ebybbb.  {Ho.  168.] 
Appeal  from  the  Bopreme  Court  of  the  Ter- 

rltoiy  of  Arizona. 
Jf«itr«.  Wm.  AUen  Butter  aod  John  Notman 

tot  appellante.  Jfr.  R.  F.  Brent  for  appellee. 
October  17, 1896,   Dismissed  per  st  ipulatioo; 

each  party  to  pny  one  half  the  coats  in  this 

court 

NoRTRERir  Pacific  Railboad  Company, 
Plff.  in  Brr.,  v.  H.  W.  Niokrlb.  [No.  162.J 
In  Error  to  tbe  United  States  Circuit  Court 

of  Appeals  for  tbe  Bigbtb  Circuit. 
Metera,  Jama  MoSaught  aod  W.  J.  Ourtio 

for  plaintiff  in  error,   itr.  FirankB,  Larabeo 

for  defendant  in  error. 
October  18,  1896.   Dismissed  pwatlpnlation, 

and  cause  remanded  to  the  cbcnlt  oourt  of  th» 

United  Stotca  for  the  district  of  Minnesota. 

William  Law  etal,  Appte.,  9,  The  Trate, 
etc.   [No.  688.] 

Petition  for  writ  of  certiorari  to  tbe  United 
States  Circuit  Court  of  Appeala  for  tbe  Se» 
ood  Circuit. 

Meura.  B.  P.  Carver  and  Barrington  Put- 
nam for  appellants.  Jfr.  Wm.  D.  Shipman 
for  appellee. 

OdOertl,  I89S.  Denied. 


Babber  Asphalt  Patino  Compaity.  Ftff. 
in  Srr.,  o.  Cm  of  HARRisBDno.  [No. 
772.] 

FetitioD  for  a  writ  of  certiorari  to  tbe  United 
Slates  Circuit  Court  of  Appeals  fw  the  Third 

Circuit. 

Mmr§.  A.  8.  WortAington  and  (^aa.  H. 
BergRcr  for  plaintiff  in  error.  Mr,  Wm.  BL 
Miadleton  tm  defendant  In  error. 

October  fl,  1896.  Denied. 


The  Centdrion,  etc,  Appt.,  9.  Ambricaic 
Sdqar  Rbfinino  Company  et  at.  [No. 734.1. 
PetUioD  for  writ  of  certiorari  to  tbe  United 

States  Circuit  Court  of  Appeals  for  the  Second 

Circuit. 

Meaara.  J.  Parker  KirUn  and  Geo.  A.  Black 
for  appellant  Jfr.  IF.  IF.  Maetialami  for 
appellees.  " 

October  91,  ms.  Denied. 
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Bdvih  Datib,  Fiff.  in  Err,,  «.  AnoKLioA. 

Wakbleb.    [No.  776.],  and 
Ebwia  Davis,  Plff.  in  Err.,  «.  Pxerrb  B. 

OOBHWALL.    [No.  777.] 

Petitions  for  mrlU  of  certiorari  to  the  UoHed 
States  Circuit  Comt  of  Appeals  for  the  Second 
Circuit. 

Mettrt,  Walter  8.  Logan  ud  0,  J£  Demand 
for  plaiatlfl  In  error.  Jfi*.  Anem  MalOj/  toe 
defendants  in  errw. 

(kteber$2,  2S95.  Dested. 


Lauba  p.  DutaIi  e$  aL,  P^.  <r  Sit.  t. 

FULLHAK   PaLACB   GaB  OOHFAHT.  [No. 

684] 

Petition  for  »  writ  of  certiorari  to  the  United 
Stales  Circuit  Court  of  Appeals  for  the  Fifth 

Circuit. 

Mr.  J.  L.  Peeler  tat  plalntilb  In  error.  Mr. 
Percy  Beberte  for  defendant  In  error. 
Oeteber  91^1896.  Denied. 


Camfobnia  no  Stbup  CoHPAiiT,  Ami.,  e. 
Kate  aABDNBB  Pdthau  «  al.  \So,  77S.1 
Petition  for  a  writ  of  certiorari  to  the  United 

States  Circolt  Court  of  Appeda  for  the  First 

Circuit. 

Meetrt.  F,  W.  Lehmann  and  Pavl  Btkemtl 
for  appellant.  No  counsel  opposed. 
Odairgl,  im.  Dented. 


Cbhtbal  Tbubt  Compaht  of  New  York, 
Appt.,  e.  Rtohhoks,  Niobolabtillb,  Ib- 
tutb,  &  BEATTTvnxB  Railboao  C<niFANT 
et  al   [No.  746.] 

Petition  for  a  writ  of  certiorari  to  the  United 
Utates  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit. 

Mr.  Btmd  ITetetn^  for  appellant.  Menre. 
Alex.  Pope  Atntpftny  and  Qeo.  M.  DaoU  for 
appellees. 

OdOeraS^JMS,  Denied. 


Heekt  Dbho,  Pig.  in  Brr,. «,  W.  B.  Obiv^ 
FIN.   [No.  8.] 

In  Error  to  the  Supreme  Ooort  of  the  State 
of  Nevada. 

Mr.  E.  F.  Bartine  for  plalotifflD  error.  Mr. 
J.  E.  JBaleton  for  defendant  In  error. 

Oeteber  £9,  JS9S.  Dismlssad  with  costs,  the 
ease  having  abated. 


JoHH  O.  MooBE,  Appt,  9.  Joseph  S.  Millrb, 

Commissioner  of  Internal  Revenue.  [No. 
081.] 

Appeal  from  the  Conit  ot  Appeals  of  the 
District  of  Columbia. 

Meurt.  George  F.  Bdmvnde.  Samvet  SheUa- 
•arffer,  and  J,  M.  W%iaon  for  appellant  77i« 
Attorney  General  and  Mr.  AeiUtaut  Aiiomev 
4ieneral  Whitney  for  appellee 

October  SO.  18SB.  Dismissed  with  costs,  on 
^j|on  of  Jfr  BamvU  SItdUbarger  for  the  ap- 
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HniiTEAPOLiB,  St.  Pact,.  &  Saoltb  Stb. 
Habib  Railwat  Company,  Plff.  in  Err.,  v. 
Fahwell  Fabhbbs*  Warehocsb  Associa- 
tion. [No.  887.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Minnesota. 

Mr.  AOtert  B.  Clarke  for  pIslnUfl  In  enw. 
Mr.  B.  W.  Ohilde  for  defendant  in  error. 

October  SO,  ISOS.  Dismissed  per  stipulation. 

Dbtboit  CmzBNB'  Stbebt  Railwat  Coh< 
past  et  at.,  Avpta,  e.  Crrr  of  Detroit. 
[No.  684.] 

Petition  for  writ  of  certiorari  to  the  United 
States  drcolt  Court  of  Appeals  for  the  Sixth 
Clrenlt. 

Mmre.  B.  M.  Duffletd,  Mieliaet  Brennan,  Jno. 
0.  DmtneUy.  AMSy  Pond,  F.  A.  Baker,  and 
Jamee  0.  Garter  for  appellants.  Meeera.  O.  A, 
Kent  and  Benton  Banehett  for  appellee. 

Ifoeember  11,  189S.  Denied. 

(■r.  Justice  Brown  took  no  part  In  the  con- 
sideration and  ileterminailon  of  this  petition.) 


BbKTHA  ZiHO  *  MlHBBAL  COHPABT.  A^^, 

9.  Elbert  Carricxi  et  al.   [No.  278.] 

Appeal  from  tlu  Circuit  Court  of  thefJnited 
States  for  the  Western  District  of  Tlrgtola. 

Mr.  F.  B.  BUar  tor  appellant.  No  counsel 
for  appellees. 

Jfotember  XI,  189S.  Dismissed  with  costs,  on 
motion  of  Mr.  F.  3,  Btai^  for  the  appellant. 


Uhidk  Pacific  Railway  Compant,  Pif.  in 
Err.,  ff.  GuDwra  JoBBS.   [No.  108.] 
In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Meeere.  Jno,  F.  Dillon  and  Jno.  M.  Thurelon 
for  plaintifT  In  error.  Meten.  E.  T.  WMa  and 
B.  T.  MeNeal  for  defendant  in  error. 

Notember  14, 1895.  Dismissed  with  costs,  on 
motion  of  Mr.  John  F.  Dillon  for  the  plaintlfl 
in  error,  and  cause  remanded  to  the  circuit 
court  of  the  United  States  for  the  district  of 
Colorsdo. 

Ukion  Pacific  Rah.wat  Ookfaxt,  P(f.  i» 
Err. ,  9.  Colorado  Eastbsh  Railwat  Coh* 
PART.    [No.  360.] 

In  Error  to  the  United  Statee  Circuit  Court 
of  Appeals  for  the  Eighth  Clrenlt. 

Jfr.JnAi^.DiaM  for  plaintiff  lo  error.  No 
counsel  for  defendant  in  error. 

November  14,  J89S.  Dismissed  with  costa. 
on  motion  of  Mr.  John  F.  Dillon  for  the  plaintiff 
In  error,  and  cause  rerasnded  to  the  circuit 
court  of  the  United  States  for  the  district  of 
Colorado. 

Texas  ft  Pacific  Railway  Coicfabt.  P(f. 

in  Err.,  v.  Robedale  Street  Railway 

CoMPAHY.   [No.  114.] 

In  Error  tothe  Court  of  Appeals  of  the  State 
of  Texas. 

Meiere.  Jno.  F.  Dtfton  and  Winilov  S.  Pierte 
for  plaintiff  In  ernn.  No  counsel  tor  defend- 
ant  In  error. 

November  14,  1S95.  Dismissed  with  costs, 
on  motion  of  Mr.  John  F.  Dillon  for  the  plain, 
tiff  in  error. 
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JEtsa  hvn  Insitraxcs  Comfaitt,  jnf.  in 
Brr.,  V.  Nakct  L.  Florida.    [No.  797.1 
Petltloa  for  a  writ  of  oenlorarl  to  the  Uafted 

euteriCircalt  Conrt  of  AppMli  for  the  ElgbUi 

<Mrcmt. 

Mr.  Frank  M.  Eriet  for  pUlntUt  In  error. 
Mr.  L.  B.  W&flig  lot  defcnaant  In  error. 
Notaibtr  IS,  1S96.  Denied. 


JoH>  7.  McQuKfiT.  Appt.t  «.  jAHBi  Tax 
Tbasseh.  [Ha  70.]  _     „  .  , 

Appeal  from  the  Olrcoit  Ooort  of  the  United 
States  for  the  Eutera  District  of  Tlrglala. 

Th€  Attorwn  Omtrat  and  Sotieitor  Omeral 
tar  appellaou   No  counsel  for  appellee. 

November  18.  JS9S.  Order  reverBed  on  the 
AUthoritT  of  Johamm  t.  Bayr«,  158  XT.  6. 108 
(89:  914],  and  cauae  remanded  with  dlrectloni 
to  remand  Tan  Tranken  to  eoitodj. 


Nbw  York  ft  Nnw  Exqlahd  Railboad 
CouPAHT,  Wf.  in  Err.,  t,  Habhoet  8.  Ruic- 
an  H  al.   [Na  76.] 

In  Error  to  the  Supreme  Court  of  the  State 
«f  New  Tork. 

-  Mr.  IV.  O.  Antkonif  for  idalotiff  in  error. 
Mr.  Lavrenet  Oodkin  for  defendaoU  in  error. 

Notmbtr  28,  1896.  IMsmieaed  with  coats. 
OB  aath«%  <d  oonnael  for  the  plalntUZ  in 


Baltdcorx  ft  Ohio  ft  Chioaoo  Railway 

CoHFANT,  Fiff.  in  Brr..  9.  John  Yabdb,  Jr., 

AdmiDltf rator, -eic   [No.  78.] 

Id  Error  to  the  Orciilt  Court  of  the  United 
States  for  the  District  of  Indiana. 

Matrt.  John  E,  Gown  and  M.  J.  D.  Orou 
for  plaintiff  in  ernv.  Mr.  MtrriU  Moprea  for 
defendaot  In  error. 

Novernber  tO,  1896.  DUmlssed  with  costs, 
«n  motion  of  counael  for  the  plaintiff  in  error. 


Atchisoh,  Topbka.  a  Sahta  FIi  Railboad 
CovFAirT,  PM*-  '™  Birr.,  9.  Patrick  Mul- 
LiOAir,  aliot  Tatbiox  Onrnta  [No.  787.1 
Petition  for  a  writ  of  cerliorari  to  the  United 
States  Circuit  Court  of  Appeala  for  the  Sev- 
enth Circuit. 

Jfewn.  B.  D,  Kmna,  A.  T.  Britton,  and 
A.  B.  Broung  tot  plalntiS  in  error.   Mr,  Al- 
pkonta  Bart  tw  defendant  In  errui 
Ifevmber  »S,  1896.  Denied. 


Hart  7.  HcCohhsli^  Appf., «.  pROTiDsircK 
Satingb  LmAaauRASOR  Sooibttof  New 
York.   [No.  799.] 

Petition  for  a  writ  of  certiorari  to  the  United 
Stetea  Circuit  Court  of  Appeals  for  the  Siith 
Circuit. 

Meaut.  B,  Oarniek  and  Jtrptne  TmpU- 
ion  tot  ai^ellanL   Mr.  Biwin  B.  Smith  for  ap- 

Notiembar  tS,  t896.  Denied, 
tfft  U.S. 


Chablxs  a.  Orboort,  Ami.,  «.  Kabt  R. 

Pekb.  [No.  AOS.]  and 
Obarlm  a.  Grboort,  Appt.,  s.  Thomas  H. 

TAiaoT.  [No.  088.] 

Appetli  from  the  United  Btntee  Otrcoit  Coort 
of  Appeala  for  the  First  Olrcalt. 

Mr.  F.  A.  Brook*  tot  appellant  Met»r$. 
Tfiot.  H.  TatM  and  /oAn  Loudt  tot  appellees. 

l/bvmbor  86, 1895.  Dfsmliaed  for  want  of 
JnrifldlclhHi,  and  caoaee  remanded  to  the  Clr- 
ctiti  Court  of  the  United  Statea  for  the  District 
of  MaMachnaettL  (FSA  ertgprg*.  Fm  A, 
160D.&6i8[tt:5W]). 

OakbibB.  T.  Khox.  A^.t  •.ILuMABnL. 
QADma.   [No.  888.] 

Appeal  trom  the  Court  of  Appeali  of  the 
District  of  Columbia. 

Jfr.  J.  J.  Johnaon  tot  appellant  No  coun* 
ael  for  appellee. 

Detmt5mt,t896.  Dlsmlaeed  with  ooaU,  on 
motion  ci  Mr,  J.  J,  Jahnwn  fw  tbn  aiq^Uant 

RmsELL  SAen.  Sohatltated,  etc. ,  .^pt.,  Sr. 
Paul.  Stiu.vatbb,  ft  Tatlob  Pallb 
Railwat  Oohfabt.   [Na  101.] 
Appeal  from  the  UnltedStatee  Ouenit  Coort 

of  Appeals  for  the  Eighth  Circuit 
Mem*.  C.  K.  Datit,  A.  T,  Britton.  mad  A.  B. 

Broun*  for  appellant   Mr.  Thama*  Wti*m  lor 

appellee. 

J)eeemb*r  8. 1896.  IMKuimed  with  ooata,  on 
motion  d  Mr.  A.  B.  Brovnt,  tat  the  appel- 
lant, nnd  cause  remanded  to  0ie  olreult  eooit 
of  the  United  BUtea  for  fiie  diMrlct  of  Hlnnt- 
sota. 

RuSBBLL  Saqb,  Sohatttnted,  etc,  Appt.,  %. 
Wdiona  ft  St.  Pbtbb  Railboad  Cohfabt 
etal.    [No.  474.]_ 

Appeal  from  thetTnlted  States  Circuit  Court- 
of  Appeals  for  the  Eighth  Circuit 

jr«air».  A.  T.  Britton  and  A.  A  Bromu  tot 
appellant   Jfr.  l^omat  Wilton  for  appelleea. 

ikoer^  »,  1896.  Dlamlsfled  with  eosta.  ob 
motion  of  Mr.  A.  B.  Brownttor  the  appellant, 
and  cause  remanded  to  the  circuit  court  of  the 
United  States  for  the  district  of  Mloneaota. 

Ltonb-Trohas  Hardwarb  CoMPAifr  «f  ad, 
IHff*.  in  Brr.,  9.  Pbrht  Btotb  UasuvacT' 
UBina  CoicPANT  *t  aL  '  [No.  717.1 
In  Error  to  the  Supreme  Court  of  the  State 

of  Texas. 

Meatr*.  Jamet  0.  DvdUn,  A.  S.  Oairland, 
and  B.  C,  Oarlavd  for  plaintiffs  In  error. 

Mtun.  H.  D.  McDonald  and  V.  W.  BaUtot 
defendaota  in  error. 

Beeemior  $,  1896.  IMamlned  for  want  of 
JurisdlotioB. 

A.  B.  Kahrwbilbr  ft  Bro.,  Fff*.  in  Brr.^  e. 

PbXHTX  iNBITRAnOB  COHPAKT  OV  BrOOE- 

LTET,  New  Yobk.   [No.  74S.] 

Petition  for  a  writ  of  oertloran  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit 

No  counsel  for  plalntifflft  In  orrtv.  Mam. 
Henry  EUuton  and  Eorae*  M,  Jaekaon  for  de- 
fendant in  error. 

Jketmiar    18B6.  Denied. 
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Jobs  Alkha  Baoa  etai.,  Appt*.,  9,  TTsztsd 
States  et  ok   nSo.  816.) 
Appeal  (Tom  the  Court  of  FiiTate  Lftnd 

Claims. 

Ko  conosel  for  appellaDts.  Mr,  SMeitor 
Qtnerai  Conrad  for  amtelteea. 

Veeembtr  9, 189$.  JDocketed  and  dlmlssed. 
<»i  motion  of  Mr.  SoUettor  Oeiurat  (hnrvd  for 
the  appeltees. 

OBOBOBH.  FLKTORBH«(aIl,  flLUBTTBD 

Btatbs  «t  at.  [Ho.  8171 

Appeal  from  the  Coort  of  Frlvate  Land 

Claims. 

No  oonniel  for  appellanta.  Mr.  BoUeitor 
QenertU  Qmrad  for  appelleet.  , 

Decembers,  1896.  Docketed  and  dismissed, 
on  motion  of  Mr.  BotMlor  Qtneral  Onrad  for 
the  appelleca. 

SouTHSBH  pAomo  Bailbois  Compakt, 
Appt.,  e.  John  h.  Tiliat  and  Mbb.  U  J. 

TlLLBT.    [No.  881.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Califomia. 

No  counsel  tot  ai^lant.  Mr.  8.  M.  Stock- 
tiager  tot  appelleca, 

Deeember  10, 189S.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr,  8,  M.  Btodalager 
for  the  appellees. 


SoDTBKBir  Pacdto  Railroad  Compant, 
Appt.,  e.  WnjJAH  B.  Walebb.  [No.  832.1 
Appeal  from  the  Circuit  Court  of  the  United 

SUtea  for  the  Soathem  District  of  Catiftwnia. 
No  counsel  for  appellant.  Mr.  8.  M.  Bto^- 

t^Ofr  for  appellee. 
December  10, 189S.  Docketed  and  dlsmined 

with  costs,  on  motion  of  Mr.  8.  M.  etoOuUttfer 

for  the  appellee. 

SOUTHEBH    FAOtnO    RAILROAD  COKPANT, 

Appt., «.  J.  M.  Pattkbsok  efoJ.  nXo.  828.1 

Appeal  from  the  Oircnlt  Court  of  the  United 
States  for  the  Southern  District  of  Callfwnia. 

No  counsel  for  appellant  Mr.  &  M.  Stoek- 
tlaggr  for  appellees. 

Jkeember  10,  189S.  Docketed  and  dia- 
miswd  with  costs,  on  motlcm  of  Mr.  &  M. 
Stoektlager  forthe  appellees, 

KmuBK  Ldkbbb  Cokfaht.  Appt.,  «.  Na- 
tiohal  Bakk  of  Ookuebob  or  Karbas 
CiTT,  HiBsouBi,  et  at.    [No.  780.1 
Petition  Im  a  writ  of  cerUorarl  to  ue  United 

States  Circuit  Coorl  of  A|^eali  for  the  Fifth 

Circuit. 

Metere.  M.  L.  Oravrford  and  ChaM.  8.  Todd 
for  appellant  Mr.  ^jah  ScbiMon  foi  ap- 
pellees, 

JkemUr  16, 1898.  Denied. 

United  States,  Appt.,  «l  Jahbs  Habdbn. 

rao.  814.1 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second 
Circuit 

Tht  AttornM  Qtneral  and  Mr.  Boiidior 
General  Conrad  for  appellaotk  JTsstrt.  0^rU$ 
Curie  W.  WiekJiam  Omitk,  and  David  Jte$ 
Maekia  loT  appellee. 

Deemahtr  Hi,  1898.  Denied. 


TraveUEKS'  iMHimANCB  COMPABT  OV  HABT- 
FORD,  CONBBCnOUT,  Appt.,  9.  FaHBIB  L, 

Hendbbboh.   [No.  834.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eigh^ 
Circnlt 

JfassFS.  T.  F,  Burke  and  B.  D.  Lee  for  Bp> 
pellanU  Mr.  J.  J.  Dartiagton  for  upeUee. 
December  16. 1896.  Denied. 


Hart  HoCnixoDOH,  AdmioiBtratrix,  etc, 
Appt.,  e.  Nbw  York,New  Haten,  &  Hart- 
ford Railroad  Company  et  at.  [No.  443.] 
On  a  certificate  from  the  United  States  Cir> 
cult  Court  of  Appeals  for  the  Second  Cit- 
cult 

Mr.  J.  A.  Hyland  for  appellant.  No  coun- 
sel for  appellees. 

DeeembiBr  16,  1898.  Dismissed,  on  motlott 
of  Mr.  Maeon  Jf.  ^chardtan  In  behalf  of  coun- 
sel for  the  appellant  , 


Geobob  A.BDDT  et  ed.,  Ft^i.  in  Err.,  9, 
William  J.  Wallace.   [No.  181.] 
In  Error  to  the  United  States  CltcuU  Court 
of  Appeals  f oilthe  BIghth  Obcnit 

Mr.  Jdmet  ffofferman  for  ptaintUb  ia  error. 
Mr.  W.  T.  ^(eAtnfw  for  defendant  In  error, 

December  16,1895.  Dismissed  with  costs>  oa 
motion  of  Mr.  A.  B.  Browne  in  behalf  of  coun- 
sel for  the  plaiatlffi  In  error,  and  cause  re- 
manded to  the  United  States  court  for  the  In- 
dUui  terrimr. 


Enut  Aslbskn,  PfiT.  in  Err.,  %  Statb 

Minnesota.   [No.  138.] 

lu  Error  to  the  Supreme  Court  (tf  the  Stat* 
of  Minnesota. 

Mr,  Jno,  M.  Oliver  for  plaintiff  In  error. 
Mr.  K  W.  OkitdM  for  defendant  in  error. 

December  17,  2896.  Dismissed  per  stipular 

ttOD. 


Charles  M.  Bassbtt.       i»  Brr.,  9,  SrAim 

or  MntHBSOTA.   [No.  137.] 

In  ErrortotheSupremeOourtof  theStateot 
Miaoesota, 

Mr.  Jno.  M.  Oliver  for  plaintiff  in  erroTi* 
Mr.  n,  W.  Childt  for  defendant  In  error. 

December  17, 1898.  Dismissed  per  stipnl». 
tioa 


New  Orleans  Citt  <&  Labb  Railboad  Com- 

PAihr.  Bf.  in  Err.,  9.  Cm  or  Nbw  Ob- 

LEANB.    [No.  18S,] 

In  Error  to  the  Supreme  Court  of  the  Stat* 
of  Louiaiaaa. 

Jfeiin.  Oka*.  F.  BuOc,  Qeerge  Denegre,  and 
WaUer  D.  Denegre  for  plaintiff  in  eiror. 
Mr.  E.  A.  (/Sullivan  for  defendant  in  error. 

December  18.  1896.  Dismissed  with  costs, 
on  motion  ot  Mr.  E  B.  WAitneg  In  behalf  of 
ooonselfor  the  plaintiff  In  exxor* 
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Btatb  ow  Hxhoubi.  «>  rtL  Johh  8.  Lbvoh,  et 
•I.,  PIff*.  in  Srr.,  «.  Board  or  £<)ualiza- 

TIOH    or    BdOBAHAH  OoUHTT,  M188OUBI. 

Wo.  144.] 

In  Error  to  the  Circuit  Court  of  BucfaanftD 
OoQDty,  Misaoort 

Mmn.  OMrg$  B.  Veat  anA  B.  K  WhiU  for 
plalntiffi  Id  error.  Mr.  Stephen  L.  Brown  for 
defeadant  in  error. 

Jieeember  fff,  J89S.  Dismlised  with  costs,  on 
•nthoritf  of  eonuMl  for  the  pliintifli  tn  error. 


80CIETT  or  Shaksrs  at  Flbabant  Hill, 
Krmtuokt,  €t  Appt».,  V.  Outer  Wat* 
Bovetal.  [No.  SSMU 

FetltioD  for  Kwrlt  of  certiorari  to  the  United 
BtatPB  Circuit  Court  of  Appeals  for  the  Sixth 
Clrcait. 

Mr.  W.  A.  Stidduth  for  appellants.   Mr.  St. 
Georgt  R.  Fiithxigh  for  appelleesL 
IkoenOa-  tS,  JS9S.  Denied. 


Albxandbe  Wiumax,  IHff.  in  Err.,  e,  B.  M. 

Frisdmah.  [No.  551] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Idaho. 

Mr.  A.  L.  Rhodea  for.plaiatUf  In  error.  Jfr. 
Arthur  Brown  for  defendant  In  error. 

December  iS,  1896.  Blsmtssed  with  costs, 
per  stipulation. 


Jobs  A.  Andbewb  «(  al.,  Appte.,  «.  Otto 
and  WiLUAM  Thum.   (No.  808.] 
Fetllfoa  for  a  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeals  for  the  First 

(Srcult. 

No  connBel  for  appellants.   Jfssmt.  7^.  J. 
Johneton  and  Wm.  K  DooUtOa  for  appelleesk 
JanMort  0, 1896.  Denied. 


Will  Coofer,  FW.  <n  Brr. ,  «.UKrnD  Statbb. 

[No.  887.] 

Id  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Nortbem  District  of  Alabama. 

No  counsel  for  plaintiff  in  error.  Mr.  Bo- 
lieiior  Qeneral  Conrad  for  defendant  in  error. 

January  6, 1896.  Docketed  and  dismissed, 
on  motion  of  Mr.  SeUeitor  Qtiurat  Oonrad  for 
the  defendant  in  error. 


Loun  A.  Salomon  tt  tA,  in  Ar..  e. 
W.  H.  BoHRRTBQir,  Collector,  etc.  -  [Na 
29.1 

In  Errw  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  IMetrict  of  New  York. 

Mmn.  B.  B.  TrmuUn  and  M.  W.  Tyier  for 
plaintiffs  la  error.  Tht  Attorn^  OentriU  for 
defendant  In  error. 

January  7,  1896.  Dismissed  with  costs,  on 
the  authority  of  counsel  for  the  plaintiffs  in 
error. 

188  U.& 


Chioaoo,  Rock  Islakd.  &  Pacifk)  Bailwat 
CoMFAKT,        in  JAr..flL  X,  8.  Stahlr. 

[No.  888.j 

In  Error  to  the  Circuit  Court  of  the  UolteA 
Slates  for  the  District  of  Eaosaa. 

Me$ert.  M.  A.  Lam  and  W.  F.  Btant  for 
plaintiff  In  aroT.  Mr.  M$iur$  StUalon  for  de- 
fendant In  error. 

Januarg  7, 1896.  Dismissed  with  coats,  on 
the  antbori^  of  counsel  for  ihe  plaintiff  ia 
error. 


Thomas  J.  Thorhtoh,  Ftf.  Ai  Sr., 

Ukitxd  States.   [No.  7e£] 

In  Brror  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

No  counsel  for  plaintiff  in  error.  Jf«sm. 
Attorney  Oeneral,  aoHeitor  Qenerat,  Ateiatant 
Attorney  Oeneral  WhUn^,  and  Ateietant  At- 
torn^ Oenena  JhdUnmn  for  defendant  la 
error. 

JSmiMfv  ISt  1896.  Jndement  rerened,  and 
cause  remanded  with  a  duectlon  to  aet  asldo 
the  verdict  and  grant  a  new  trial,  upon  con- 
fession (tf  wrois  1^  counsel  for  defmdant  ia 
error. 


O.  W.  Mates.  High  Sheriff,  etc.  Appt.,  *. 

Ball  Christib.   [No.  856.] 

Appeal  from  the  United  States  Court  for  tbe- 
Indiana  Territory. 

Metera.  Wm.  M.  Oratene  and  A.  B.  Qarland 
for  appetlanL   No  counsel  for  appellee. 

January  IS,  1896.  Dismissed,  the  cause- 
having  abated,  owing  to  the  death  of  the  ap- 
pellee, on  motlcm  01  Mr.  B.  0.  Qarland  » 
behalf  of  counad  ftor  the  appellani. 


Oeruah  Bane  et  at.,  Plff*.  in  Err., «.  Statb- 

or  Tennessee  for  the  Use  of  this  Citt  or 

Memphis.    [No.  690.] 

In  Error  to  the  Supreme  Court  of  the  State- 
of  Tennessee. 

Mr.  L,  B.  MoFartand  for  plaintiffs  In  error. 
Meaara.  O.  W.  Metra\f  t.nd  8.  P.  Walker  for  de- 
fendant in  error. 

January  16, 189$.  Dismissed  with  costs,  per 
stipulation,  on  motion  cf  Mr.  8.  P.  Walitr  for 
the  defendant  in  error. 


Qebmah  Bank  sI  of.,  P^a,  in  Srr. ,  e.  State: 

OF  T&NNEB8BB  and  COUHTT  OV  ShBXAT. 

[No.  081.] 

In  Error  to  the  Supreme  Court  of  the  State- 
of  Tennessee. 

Mr.  L.  B.  MeFarUtnd  for  plaintiflh  In  error. 
Meaara.  0.  W.  Metea^  And  8.  P.  WaUcer  Ua  de- 
fendants in  error. 

January  16,  1896.  Dismissed  with  cost!:, 
per  stipulation,  on  motion  of  Mr.  8.  P.  WaUcer 
for  the  defendants  in  error. 
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JtfKCHANiCA*  Bavciob  Bank  et  al,  1^$.  in 
l£rr.,  t.  State  OF  TENNBSSSBfortlkeUieof 
the  CiTT  OP  Mkicphib.   [So.  670.] 
Iq  Enor  to  the  Supreme  Court  of  the  State 

«f  Tennessee. 

Mr.  QeoTM  QanU  for  plBintlfli  In  enor. 

Mmr*.  C.  w.  UdeiOf  ad&P.  WaOtr  for  de- 

leodant  In  error. 

January  16,  1896.   Dlcmissed  wltb  costs, 

per  BtipulatioD,  on  motion  ot  Mr,  8.  P.  Walktr 

tot  the  defendant  In  crnn; 


JlBCHAHioa^  Sattkob  Baxk  «t  ol.,  Fflffk  in 

Err.,  V.  State  of  Tknmbsbbe  and  Oodstt 

OF  Shblbt.   [No.  671.] 

Id  Error  to  the  Supreme  Court  ot  the  State 
^  Teonessea 

Mr.  Qwne  Qantt  for  plaintifb  In  error. 
Mem».  a  F.  Mticaif  and  B.  P.  Walker  for 
defendanti  in  error. 

January  18, 1896.  Diamissed  with  coete,  per 
•tipulatloD,  on  motion  of  Jfr.  &  P.  TTattw  for 
the  defendanti  in  error. 


Ccbtib  W.  Holcohb,  Appt.»  fi  ^xrm  B. 

Wrioht  tt  al.  [No.  6S6.J  and 
Irvir  B.  Wright  et  al.,  AppU.,  v.  Coans 

W.  HoLCOHB.    [No.  577.] 

Appeals  from  the  Court  of  Appeals  of  the 
TNstrfct  of  Columbia. 

Mr.  Walter  H.  Smith  for  Holcomb.  Mmr$. 
€.  A.  Brandenberg,  Henry  B.  Davit,  and  Ed- 
•wtrd  A,  Heaman  for  Wright  et  al. 

January  tO,  1896.  Dismissed,  costa  to  be 
paid  by  Curtis  W.  Holcomb,  per  stipulations, 
•nd  mandate  granted  on  motion  of  Mr,  Watttr 
B.  Bmith  for  Holcomb. 


Hator  ard  Cm  Council  ow  Columbus, 
Mississippi,  FtW$.  in  Brr.,v.  Jobs  H.  Den- 
NieoN  et  al.   [No.  8S9.  ] 
FetitioD  f«a  writ  of  certiorari  to  the  United 

States  Circuit  Court  of  Appeala  for  tbe  Fifth 

Circuit. 

Mmr9.  A,  H.  Garland  and  R  C.  Oarland 
for  plaintiffB  In  error.  Mr.  B.  0.  BeAett  for  de- 
f  enaants  in  error. 

January  f7, 1696.  Denied. 


<;hurch  of  Christ  at  Irdepekdevcb.  Uib- 
souRi,  <f  ai.,  Apptt,t  «.  Beokoarizbd 
Church  of  Jebus  Chrxbt  of  Latter  Dat 

Saints.    [No.  840.] 

retiiion  for  a  vilt  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth 

District. 

Mr.  C.  0.  Tiehenor  for  appellants.  Meter: 
■Smith  MtPhenon  and  Frank  Bagerman  for 
mppellec. 

January  t7,  tS96.  Denied. 


Boz  LucKBT.  PV'*  in  Srr.,  e.  Urztbd  Statbc 

Sro.m] 
Error  to  the  Otrcnit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

No  counsel  for  plaintiff  in  error.  Meatrt. 
Attorney  General,  eotieitor  General,  Auittant 
Attorney  General  Whitney,  and  AieiUant  At- 
torney General  JHekinton  fOr  defendant  in 
error. 

Januarys?,  189$,  Judgment  rerersed,  upon 
oonfession  of  error  by  the  defendant  lo  error, 
and  cause  remanded  with  dtreclions  to  set 
■side  the  Tenllcl  and  grant  a  new  trIaL 


WiLUAic  Qarland,  Appt ,  «.  Bear  Lake  A 

Rivrb  Water  Works  &  IrriqaxioiH  Oc»i* 

PANT.   [Nob.  183, 188.] 

Appeals  from  the  BupremflOoort  of  tboTer* 
ritory  of  Utah. 

Jn*.  Bai^ordB.  Ladd  forappellant.  Mettra. 
Jno.  F.  DUlon  and  O.  0.  Hehenartor  appellee. 

January  t7, 1896.  DisoUased.  per  ttipula* 
ton,  on  motion  of  Mr.  John  F,  Jtatom  tot  tlw 
i^pellee. 


Benjamin  Tubman.  Officer  of  Re^tration, 
et{U.,I^ff9.  in  Err.,  v,  Behjamir  F.  Dr- 
MBNT.   |No.  463.] 

In  Error  to  the  Court  of  Appeals  of  tha 
State  of  Maryland. 

Mr.  J.  UubUy  A^Um  for  plaintifb  in  errw. 
No  counsel  for  defeadatit  In  error. 

January  £7, 1896.  Dismissed  with  costs,  on 
motion  of  Mr,  J,  Huitty  Aehton  for  the  {daln* 
tiffs  in  error. 


James  S.  Datrkfort.  J^.  in  Err. ,  e^UniTRD 
States.   [No.  747,] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  tbe  Western  District  of  Arksnsas. 

Mr.  O.  B.  Denniton  tor  plaintiff  in  error. 
Meatrt.  Attorney  General,  SetieHor  General, 
Ataittant  Aitonun  General  WKttnty,  and  At- 
aiatant  Attorney  General  ZHekinian  for  defend* 
ant  in  error. 

FAruaryS,  1896.  Judgment  rerersed,  upon 
confession  of  error  by  counsel  for  the  defend- 
ant  in  error,  and  cause  remsnded  vrith  direc- 
tions to  set  aside  the  verdict  and  great  a  new 
trial 


John  K.  White,  Plff.  in  Err.,  t.  Nicholas 
Lennig  and  John  B.  Lekhiq,  Executors, 

etc.    [No.  708.] 

In  Error  to  tbe  Supreme  Court  of  Appeals 
of  tbe  State  of  Vlreicia. 

Mr.  John  £1  ^ler  for  plaintiff  in  error. 
Meaart.  Sdmea  Conrad  and  Sd.  8.  Conrad  for 
defendants  in  error. 

FOruaryS,  1896.  Dismissed  for  the  want  of 
lurlsdiciion  on  tbe  autboritv  of  J^naon  t. 
BiA,  187  U.  &8atX84:  6881.  and  Suttitw. 
Bellea,  ISO  U.  S.  861  [97:1111]. 

IM  U.S. 
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"WiLUAic  Hbhbt  Eldbb  et  al..  AppU..  v. 
SakahB.  HoClaskbt  et  at.   [No.  8^.1 
PelUiOD  for  a  writ  of  certiorari  to  tbe  Uoited 

43tatea  Olrcnit  Court  of  Ai^>eala  for  tbe  Sixth 

■Circuit 

Mettn.  S.  A.  Harritim,  J.  O.  Harper,  and 
Zedi/ard  Linevln  forappellaots.  Mmr».  S.  T. 
•Oate^ortfand  /.  /.  Orantferd  for  ^ipellees. 

FAruaT$8,  SS9e.  Denied. 

SunRA  A  HoBSBHKADs  Railwat  Coupaht, 
Appt.,  V.  Thohbon- Houston  Elbotbio 

COHPANT.  '[N0.86S.] 

FetiUoD  for  a  writ  of  certiorari  to  the  United 
^latei  Oinnilt  Oourt  of  Appeali  for  the  Second 
•Circuit. 

Meur$.  Bdmund  Wetmore,  Wm.  A.  Jmtur, 
«Dd  Afffrforappellant.  Mem*.F,S. 
Betti  and  Jot.  B.  Bh^ffUU  tot  anteUee. 

fOruarjf  S,  J396.  Denied. 

■Charlrs  E.  Oabitek,  P^,  in  Brr.,  United 

Status.   [No.  882.] 

In  Srror  to  the  District  Court  of  the  United 
:8tatee  for  the  District  of  Maryland. 

No  couoael  for  pl^tUt  In  error.  Jf>>.  8ih 
•Ueitar  tieruml  Qmrad  for  defendant  in  error. 

Februarys,  1896.  Docketed anddlsmlMed, 
on  motion  of  Mr.  SoUdtor  QeMnA  Onrad  for 
the  defendant  in  error. 

JStatx  or  MiMonu.  «r  rwl.THO>UB  3*Tnjxtt 
tiff,  in  Brr. .  e.  James  H.  lilLOnB.  Judge, 
etc.   [Noa.  678,  679.J 

In  En  or  to  tbe  Supreme  Court  of  the  State 
•of  Missouri. 

Mr.  //.  B.  Bttbm  for  plaintiff  In  mat.  No 
•counsel  for  defendant  fai  error.  ''. 

FebruoTf  3, 1S96.  Dismissed  with  costs,  on 
authority  of  eonnsel  for  plalntifl  In  mot. 


•Qdaker  Onr  Nationai*  fiAifz,  Pfff.  in  Brr., 

V.  NoLAH  Ooohtt.  [No.  820.1 

Petition  for  a  writ  of  certlorarfto  the  United 
States  Circuit  Court  of  Appeals  for  the  fifth 
Circuit. 

Mr.  John  J.  Bvttx  forplaintiff  in  error.  No 
counsel  for  defendant  In  error. 
March     xm.  Denied. 


itATEH   QOLD   HiNXXO  COHPAlTr,  Ap^.,  V. 

Miners*  UmON  or  the  Towh  or  Aithan 
€tdt.   [No.  484.] 

Appeal  from  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

Mturt.  O.  B.  Thomas  and  W.  H.  Bryant  for 
appellant.   No  counsel  for  appellees. 

Marek  «,  139$.  DIsmliseil  with  costi. 


FsKDKRic  p.  Olcott,  Amt, ,  9,  Feed  A.  Ricx 

etal.   [No.  880.] 

Fetltioo  for  a  writ  of  certiorari  to  tbe 
Vnfted  Slates  Circuit  Court  of  Appeals  for  tbe 
Jiftb  Circuit 

.Vcun.John  Q.  Winter,  A.  H.  Garland,  aod 
JZ.  C.  Oarlond  for  ^>pelbaL  Mr.  Bmrp  F. 
£lng  for  appellees. 

March  9,  im.  Denied. 
1«S  U.S. 


UsTmi  States,  ex  ret.  Rudoi,ph  DErusi^ 
Appt.,  V.  JoBH  W.  Arvolu,  United  Statee 
Marshal.   [No.  918.1 

Pelilioo  fora  writ  of  certiorari  to  the  Dnited 
States  Circuit  Court  (tf  Appeals  for  tha 
Seventh  Circuit 

Mr.  Riram  T.  QHbtrt  for  appellanL  Mr. 
Levj/  Mager  for  appellee. 

Mardi  «.  1896.  Denied. 


John  H.  Mack^  al.,  Fiffk.  in  Srr.,  e.  John 
PoRTBit.   [No.  918.1 

PetltioD  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  (tf  Appeals  fw  tbe  Fourth 

Circuit 

Menn.  Sanma  Sh^abaroer  and  J,  M.  WH- 
ton  for  plalntilh  in  error.  Meant.  Wm.  P. 
Bvbbard and  Eenrjf  M.  Ruttetl  fat  defendantin 
error. 

ifanA*.  1896.  Denied. 


RuruB  Buck  et  al.,  Plfft,  in  Bit.,  9.  Uhtted 

States.    [No.  798.] 

In  Error  to  tbe  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Arkanssa. 

No  counsel  for  plalntlffa  In  error.  7%t 
Attamof  Gmeral  and  Mr.  Amittant  Attam^ 
Omerat  DiOsinton  tot  defendant  in  error. 

Mmh  9,  1898.  Judgment  affirmed. 


Ed,  Wilket,  atiat  one  Datxb,  Ptf.  in  Brr., 

V.  Unftbd  States.   [No.  809.f 

In  Error  to  tbe  Circuit  Court  of  (he  United 
States  for  the  Western  District  of  Ariansss. 

No  counsel  for  plaintiff  in  error.  The  At- 
torney  General  and  Mr.  Aa»i$tant  Attorn^ 
Qenaral  Bieleinton  for  defendant  In  error, 

Marek  9, 1896.  Judgment  affirmed. 


Gboroe  W.  Howbll  et  at.,  F^  in  Brr,,  «l 

Csited  STA-ras.   [No.  208  ] 

In  Errorto  tbe  District  Oourt  of  the  United 
States  for  the  Western  District  of  Ulasourl. 

Me$»rt.  W.  F.  Beam  and  WiUard  Warner 
for  plaintiffs  In  error.  T/ie  Attorney  ffmcral 
and  Solieitor  General  for  defendant  Id  error. 

March  9, 1896.  Dismissed  on  authority  of 
counsel  for  tbe  plaintlflEs  in  error.  00  motion  of 
Mr.  Soticitor  Oenmvl  Omrwf  (or  the  defend- 
ant in  error. 


Postal  Tblrorafh  Cablb  Company,  Ptff. 

in  Err. ,  e.  Nobpolx  &  Wbstebn  Railroad 

COHPAMT.    [No.  149] 

In  Error  to  the  Supreme  Oourt  of  Appeals 
of  tbe  State  of  Ylrgioia. 

Meaeri.  Edgar  Allan  and  Wm.  A.  Maury 
for  plniDtiff  in  error.  Meure.  Geo.  B.  Feamne, 
Geo.  8.  Bernard,  and  Robert  Stitee  tor  defend- 
ant in  error. 

Mar^  10,  1896.  Diemiised  with  costs,  on 
motion  of  Mr.  WOliam  A.  Maury  for  the 
plaintiff  in  error. 

•1ft 
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BUFBXHE  COUBT  OF 
KOBTHKBX    PAOmO  RULBOAD  OOKPAMT, 

Pig.  in  Err.,  «.  HmaAKLG.  OxTAKAuaB. 
rKo.  201.] 

In  Bnor  to  the  TToited  Btotes  Clrcnlt  Ooart 
of  Appeals  for  the  Eiftath  Clrcalt. 

MoKt,  A.  B.  Oariand,  W.  J.  Owrtii,  tnd 
0.  W.  Bwm  for  plaintiff  In  error.  Ifr.  C^rtu 
WeUingtan  tor  diefeadaot  in  error. 

Marvh  IS,  me.  DlnnlBwd  per  stipulation. 


NoBTHEBN  Pacific  Bailboad  Comfaitt, 
in  Srr.,  v.  Baupk  FBTKBB(»r.  [No. 

In  ^mtto  tbe  United  States  Obcult  Court 
of  AppMlsfortbeElgbtli  arcniL 

luurt.  A.  S.  Oartand,  Jaa.  MeNavght, 
W.  J.  Curtia,  and  0.  W.  Bvnn  for  plaintiff  in 
anor.  Jfr.  Ojfrut  Wellinffton  for  defendant 
Id  error. 

Marth  JS^  1890.  Dismissed  per  stipulation. 


blTEBNATIONAI<  TbUBT  COMPAKT  OF  DBITTEB, 

CoLOBADo,  Appt,,  d-NobwichUhion  Fibb 
Insubaxcb  Booibtt.  [No.  Md.] 
Petition  for  a  ivritof  certiorari  to  the  Dnlted 

States  Circuit  Court  of  Appeals  for  the  Eighth 

Circuit. 

Mem*,  Btnry  Wim  Qamttt  and  N.  T.  S. 
.Beiiinjtm  for  appellant.  Metm.  E.  T.  TfWIa, 
Jr.  F.  Taylor,  and  8.  O.  ITiUionuforappeUee. 

Mara  16,  1896.  •Denied. 


iHBiTBiaoB  CouPAmr  of  Nobth  Aicbbioa, 
J%f.  in  Err.,  v.  Ihtbbnatiohal  Taon 
Compart.  [No.  906.] 
Petition  forawritof  certlcffaritotheUnlted 

States  dtcnit  Court  of  Appeals  for  the  Eighth 

CIrcnit 

Sie$trt.  E.  T.  Wett$,  M.  F.  Taylor,  and  8. 
6.  WiUiami  for  plaintiff  in  error.  JTewrt. 
Benry  Wise  Oamttt  and  N.  T.  2f.  Bobinton 
for  defendant  in  error. 

March  16, 1886.  Denied. 


SuH  Inbubakcb  Office  of  Lokdov,  Eiro* 
LANS.  Plff.  in  Brr.t  t.  Intkrkational 

TrDBT  COICFAST  OF  DsifVBB,  COLOUDa 

[Nn.  928.J  ■ 

PetitioD  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Elshth 
Circuit. 

Masrt.  T.  J.  (TDonnett,  W.  8.  Decker,  and 
Milion  SmitA  for  plaintiff  In  enoi.  Jfsifrv. 
Benrjf  Wiee  Oamett  and  B.  T.  B.  BMneen 
for  defendant  In  error. 

March  16,  1896.  Denied. 


Jamkb  Adduoh  Fsbamabbatu,  Ami.,  v. 

Urttbd  States.   [No.  983.1 

Appeal  from  the  Court  of  Mvato  Land 
Claims. 

No  counsel  for  appellant.  Mr.  Solicitor 
General  Conrad  for  appeUee. 

March  10,1896.   Docketed  and  dismissed, 
OD  motion  of  Jfi*.  SoUdtor  General  Cmrad  for 
tne  ^ipellee, 
31« 


THB  tJuiTSD  BTATBa.  OcT.  TeBIU 

EBtnn  Datib  et  al.,  Plffk  in  Err.,  e.  Alobb- 

NOH  8.  Patbicx.   [No.  296.] 

In  Error  to  the  United  States  drcult  Court 
of  Appeals  fbr  the  Sghth  ClroulL 

Mr.  J.  M.  WeolitaorA  tat  plidntiflk  In  error. 
No  counsel  for  defendant  In  errw. 

Mora  to,  1896.  Dismissed  with  costs,  on 
authorl^^  of  counsel  for  the  i^aintlffls  In  error. 

HsarsT  C.  Rodsb,  Receiver,  etc,  F^.  in 
RobsrtH.  CLouaBZiBT.    [No.  70S.}' 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Mr.  Jamce  Bagerman  for  plaintiff  in  error. 
Mr.  Betton  Oaee  for  defendaut  In  error. 

MarehSSt  1890.  Dismissed  for  the  want  or 
jurisdiction,  per  stipulation. 


BaltdcobeAOhioRulboadCoiipant,  Plff- 
in  Srr.,  0.  Willtax  Sotebbland.  [No. 

m.} 

In  Error  to  the  SuiKeme  Court  of  the  State- 

of  Ohio. 

Mr,  John  K.  Oown  for  plaintiff  In  error. 
Meter*.  0.  R,  WaUter.Jno.  H.  Dogte,9Mi  War- 
ren Severance  tor  defendant  In  error. 

March  £S,  1890.  Dismissed  for  Uie  want  of' 
Jurisdiction. 

Juan  M.  Cebaixos  et  aL  Appt*.,  e.  Thb 
Wabben  AdjEmb,  etc    [No.  931.] 
Petition  for  a  writ  of  certiorari  to  the  Uolted 

States  Circuit  Court  of  Appeals  for  the  Second! 

Circuit. 

Mr.  Sidneif  Chubb  for  appellants.   Mr.  & 
D.  Benedict  tot  appellee. 
March  MS,  1896.  Denied. 


Provident  Satinqs  Life  AssnBAnoB  Soci- 
ETT,  Plff.  in  Err.,  v.  Cora  E.  Nqcoh.  [No. 
982.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeala  for  the  NlaUk' 
Circuit. 

Mmra.  Eduin  B.  Smith  and  Aftnuttd  Wet- 
more  for  plalnriff  in  error.  Mr.  Stanton  WoT' 
burton  for  defendant  in  error. 

March  tS,  1890.  Denied. 


Ukited  States.  Appt.,  v.  Ukion  Pacific- 
Railway  Covpant  «f  of .     [No.  700,] 
Appeal  from  the  United  States  Ciicult  Court 

of  Appeals  for  the  Eighth  Circuit. 
The  AUorney  General  and  Solictor  Qetieral' 

for  appellant   Meaere.  M.  B.  K^y  and  A.  L, 

WiUiama  tor  appelleen. 
March  SS,  1896.   Dismissed  per  stipulation. . 


Anne  Croppbb  et  al.,F^*.  in  Err.,  v.  Abbt 

E.  McLAitE^foI.    [Nos.  261,203.) 

In  Error  to  tbe  Supreme  Court  of  the  Dis> 
trict  of  Columbia. 

Messrs.  Blair  Lee  and  J.  M.  Wileon  for 
pUlDtiffs  In  error.   Jfesira.  Enoch  Toiten,  J. 
Boldeworth  Gordon,  and  Bernard  Carter  tor- 
defendants  In  error. 

March  tS,  1896.  Dismissed  with  costs,  per 
stipulation,  on  motion  of  Mr.  J.  Boldeworth- 
Oordon  for  the  defendanta  in  error. 

168  U. 
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HufOBANDmi  Casbb. 


:NoRTEXKEr  PAomo  Railroad  Coio>ast, 
in  Brr.t  9.  Jbbsioah  SuuaTAN.  [No. 

Id  ^itot  to  the  UDlied  States  Oircuit  Court 
•«f  Appeals  (or  the  Eighth  Circuit. 

Metari.  A.  H.  Garland,  W.  J.  Curtis,  and 
4J.  W.  Bunn  forplafatiflln  error.  Mr.  H$nry 
■J.  OJertten  for  defendant  in  error. 

Jhmil  f  ^  i£&S.  Dismissed  on  authority  of 
counsel  for  the  pMntffl  In  error. 


^AMTTBL  T.  Hubbard  et  ol..  FW$,  in  Err.,  «, 

ExcHANOs  Bass.  (Na  984.] 

Petition  for  a  writ  of  certiorari  to  the 
TToited  States  Otrcuit  Court  of  Appeals  foribe 
Second  Circuit. 

Mr.  W.  J.  Curtit  for  plaiollffs  in  error. 
Mr.  Jno.  R.  Abney  for  defendant  in  error. 

March  SO,  1896.  Denied. 


<!OLLn  P.  HUNTfKOTOB  «(  of.,  AppU.,  V.  PrO- 

c^KDS  OF  The  Btbaiohip  Adtancb.  [No. 
9»6], 

<}oLLi3  P.  HtrsTmoTOH  et  ai,,  Apptt..  v.  Pro- 
ceeds OF  THE  Steamship  Allianca.  [Ko. 
086.],  and 

COLUB  P.  UUHTINOTOH  ttol.,  Apptt.,  V.  PrO- 
CKBDB  OF  TSB  SCTAMBriP  YXOILAKOIA. 
Wo.  987J 

Petition  »r  a  writ  of  certiorari  to  the  United 
Slates  Circuit  Court  of  Appeals  for  the  Second 
<;ircuiL 

Mem*.  R.  D.  Benedict  and  Maxmdl  Evarte 
-for  appellants.  Mr.  Lewi*  Cat*  Ledyard  for 
«ppel]eeB. 

March  SO,  189$.  Denied. 


JoHH  Haioiond,  Flff  in  Eer., «.  Brocxroir 

COHBIBBD  HaRTKBTBB  ft  AQBIOULTCBAIi 

.  Works.    [No.  944.1 

Petition  for  a  writ  of  certiorari  to  Ifae  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
<!ircnit. 

Me9*r».  Jno.  H.  MiUar  and  Jai.  9.  Maguire 
lot  idaintiff  in  error.  No  oounnl  for  defend- 
«nt  In  error. 

MarehSO.lSSe.  Denied. 


Bericbbl  Catsrlt,  Administrator,  etc.. 

Appt.,  «.  Deere  &  Oa   p!Ia  877.] 

Petition  for  a  writ  of  certiorari  to  the  United 
fitates  Circnit  Court  of  Appeals  for  the  Sev- 
«nth  Circuit. 

Mr.  Benry  M,  Fooie  for  appellant.  Meter*. 
L.  L.  Bond,  C.  E.  Pieknrd,  A.  U.  Adam*,  and 
J.  L.  Jdekaon  for  appellees. 

JforaA      1896.  Denied. 


Tbomab  Mathews,  Appt.,   e.   Hart  E. 

Barks,  Admlnlslratriz.  etc.   [No.  3t6.1 

Appeal  from  the  Supreme  Court  of  the  Ter- 
dtory  of  Utah. 

Mr.  Arthur  Brown  tot  appellant.  Jfr.  Wm. 
T.  S.  Curti*  for  appellee. 

April  t,  1896.  Dismissed  with  costs,  on  mo- 
tion of  counsel  for  the  appellant,  and  cause  re- 
manded to  the  soineiiM  court  of  the  state  of 
Utah. 

I6S  U.  8. 


Auericas  Dock  &  Ihfroteubnt  Company, 
Ptff.  in  Err.,  v.  Jbrset  Citt.   [Na  818.] 
In  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  Stale  of  New  Jersey. 

Mesere.  J.  D.  Bedle  and  R<^t  W.  De  Fbreit 
for  plainllEF  In  error.  Metere.  Gilbert  CoUin* 
and  Wm.  D.  Rdwirde  for  defendant  in  error. 

Apra  IS,  1896,  Dismissed  for  the  want  of 
jurisdiction. 

Southwuterh  Railroad  Compart,  Avpt., 
V.  Central  Railroad  &  Bankinq  Com> 
PANT  dp  Gboboia  et  at.    [Nn.  409.  ] 
Oo  a  certificate  from  tbe  Uolioil  Stales  Cir* 
cuit  Court  of  Appeals  for  the  Fiftb  Circuit. 

Mem*.  Frank  H.  Miller,  Augu»tu*  0.  Ba- 
con, and  0.  C.  Beaman  for  appellant.  No 
couDsel  for  appellees. 
Apra  14. 1896.  Dismissed. 


Charles  Reedbb,  Ajmt.,  v.  C.  O.  Lswn^ 

Administrator,  etc.    [No.  884.] 

Appeal  from  the  Circuit  Court  of  tbe  United 
States  for  the  District  of  West  Virginia. 

Mr.  Jame*  M.  MeOoigan  fori^)pellant.  Mr. 
George  E.  Price  for  appellee. 

April  16, 1896.  Dumlssed  for  the  want  of 
jurisdiction. 

WiLLUH  H.  Strickland,  Master,  etc.,  Appt., 
t.  Leo  Lomm,  Master,  etc.  [No.  940.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court «f  Appeals Yor  the  Fourth 

Circuit. 

Jfr.  WiOulmii*   Mynderse  for  appellanL 
Mr.  Robert  M.  Bughe*  for  appellee. 
AprUtO,im.  Dented. 


Austin  Wat-bath,  Appt.,  v.  Chakpion  Min- 
ing Company.   [No.  965.] 
Petition  for  a  writ  of  certiorari  to  tbe 

United  States  Circuit  Court  of  Appeals  for  the 

Ninth  Circuit. 
Mr.  Jame*  P.  Smith  fw  appellant.  No 

oounsel  fbr  appellee. 
April  to,  1896.  Denied. 


WALT.AOE  p.  Cook  et  at.,  Hff*.  in  Err.,  e. 

Charles  A.  Street  et  at.    [No.  826.1 

In  Error  to  tbe  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

Mr.  W.  H.  Webeter  for  ptalntifTs  in  error. 
Mr.  F.  C.  Winkler  for  defendants  In  error. 

April  to,  1896.  Dismissed  witb  costs  on  the 
authority  of  Credit  Oo.  v.  Arkonena  G.  R.  Co. 
188  U.  8.  868  [32:4481;  Evan*  v.  StaU  Nat. 
Bankj  184  U.  8.  880  [83:  917];  Green  v.  Elbert, 
187  U.  &  615  nt4:798l;  and  Jacob*  t.  Qevrge. 
150  U.  8.  415  tVt:  1187]. 


Roland  M.  Filhtol,  Administrator,  Appt.,9. 

United  Statbs.    [No.  228  ] 

Appeal  from  tbe  Court  of  Claims. 

Mtm*.  Wm.  E.  EarUv^^  Jat.  L.  Pugh,  Jr., 
for  appellant.  Tf»e  Attorney  General  and  Mr. 
A*ii*Utnt  Atton^  General  Dodge  tor  nppeWet. 

April  to,  1396.  Affirmed  for  want  of  pnw- 
ecuoon. 
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Oct.  Tbbm^ 


CXBTAIR  TtuL  Estate  Enovh  as  thb  Oardo 
HODBB.  etc.  ,etat.,  AppU.,  v. Um itbd States. 
[No.  298.], 

United  States,  Appt.,  c.  Cbbtain  Real 

Estate  Known  ab thb  Gaxdo  Houbb*  etc., 

etal.   [Ko.  299.1. 
Cbrtaih  Rbal  Ebtatb  Enowh  as  TBB 

Chdbob  Fabh  tt  at.,  Apj^^  ^  United 

States.   [No.  800.]. 
Cebtain  Real  Ebtatb  Known  as  the  Coai. 

Lands  tt  at.,  Avptt.,  v.  United  States. 

[No.  801.].  and 
United  Statbs,  Appt.,  e.  Cbbtain  Rbal 

En-ATB  Known  ab  the  Tithiho  Yabd,and 

Offices  et  at.  [THo,  803.] 

Appeals  from  the  Supreme  Coort  of  the 
Territory  of  Utah. 

MeMsrs.  F.  8.  Riehardi  and  Le  Grand  Tmnp 
for  Real  Estate,  etc.  The  Attorney  Qexia-al  aod 
Mr.  Solieitor  Qentral  Conrad  for  United  States. 

AprU  to.  1896.  JudgmeoU  reversed  and 
cauws  remanded  to  the  supreme  ooort  of  tbe 
stale  of  Utah  for  saeh  further  proceedings  as 
to  law  and  Justice  may  appertain.  In  con- 
formity with  the  proTisioos  of  the  joint  reso- 
lutioQ  of  Congress  "providing  for  tbe  dispo- 
sition of  certain  property  now  in  the  hands  of 
tbe  receiver  of  the  Church  of  Jesus  Christ  of 
Latter  Day  SainU,"  approved  March  38, 1694. 


Thomas  Fashbr,  Hff.  in  Err.,  «.  Katxoxal 
Ltfb  Asbociation  ot  HABnmto,  Connbc- 
ticut.   [Nd.  287.] 

In  Error  to  the  Circuit  Court  of  tbe  United 
Stales  for  the  Eastern  District  of  New  York. 

Me$»r*.  A.  G.  McDonald  and  JoM.  P.  Judge 
for  plaintiff  io  onor.  Mr.  Roger  Fatter  for 
defendant  In  error. 

Apm  to,  1896,   DlimlBBed  per  atipulation. 


FABHBBfl^  LoAK  A  Trubt  Oohpant.  Trustee, 
etc.,  Awt.,  e.  Cbarles  Scott.   [No.  78S.] 
Ap|>eal  from  the  United  States  Ctrctiit  Court 
of  Appeals  for  the  Eighth  Circuit. 

Mr.Jai.  W.  f^wren«0  for  appellant  Mmn. 
Chat.  B.  Jotttn  ud  CSbu:  A.  WOlard  for  ap- 
pellee. 

April  t4»  1696.  Dismissed  per  ■Upolatlon. 


MAB'^fN  &  Hill  Cash  Cabeibr  Cokpant, 

Appt.,  9.  JOBXFH  C.  MABTIH.    [No.  SS6.} 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ilrst 
Circuit. 

Mr.  Bamwt  Norrit,  Jr.,  tot  appellant.  Mr. 
F.  P.  Fith  for  appellee. 
Aprat7,m6.  Denied. 


WzLLiAV  H.  Smith,  Ptff,  in  Brr.,  *.  Bbhja- 

ION  Sbllkck.  j^o.  38A.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

Mr.  Ljftandtr  SHI  for  pltlntlff  in  error. 
Mtttrt.  J.  V.  Quarttt  and  Amm  B.  Vborhtet  for 
defendant  in  error. 

AprU  t7. 1S96.  Dlsmiiscd  for  tbe  wint  of 
juriBdictlon. 

H8 


Illinois  Cbntbal  Railbqad  Cohpant,  Ptff. 
in  Err.,  e.  Williax  Walkeb.  [No.  244 1 
In  Error  to  the  Circuit  Court  of  tbe  United 

States  for  tbe  Southern  District  of  Mississippi. 
Mtttrt,  Edward  Maj/et  and  Jamet  Fentrttt  for 

ftlalntlff  in  error.  Mr,  L,  Bramt  fordefendant 
Q  error. 

April  tr,  1SS6.  IMimliied  tor  tbs  want  of 

jurladlctioa. 


MabtU.  Black.  Administratrix, etc.,  Pfff.in- 
Err..v.  Mart  K.  L.  Black.   [No.  388.1 
Id  Error  to  the  Circuit  Court  of  the  United- 
States  for  the  Eastern  Dlstrlctof  PennsylvaDia. 

Metm.  Fivndt  Tra^  Tobin  and  JBenrp- 
Budd  tot  i^ntiff  In  mror.  Mtttrt.  Arthur 
Riddle  and  Oeor^  W.  BiddU  for  defendant  Id 
error. 

AprU  tr,  1S96.  Dismissed  for  ttie  want  of 
Jurisdiction  on  the  antbority  of  Smith  r.  Mt- 
Kaji,  161  U.  a  805  [40:  TSlJ. 


M.  BL  Whebleb  H  oL,  Applt.,  9,  J.  0.  Clotiv 

etal.   [No.  285.] 

Appeal  from  tbe  Circuit  Court  of  the  United 
States  for  the  Soutbem  District  of  HHooIb. 

Mr.  R.  Tbmpkint  for  appellanta.  Mtttrt.  J. 
0,  Clayton,  Lmud  Skidmort,  Bdwin  Beeelker^ 
and  Benry  C,  Whiiney  for  appellees. 

April  tr.  1896,  Diimiised  for  the  want  of 
jurisdiction. 


GiLHOBB  G.  PoBANTON,  Fiff.  in  Err.,  v.  Ebe» 

S.  Wheelbk,    [No.  292.] 

In  Error  to  the  United  Stales  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit. 

Mr.  John  C.  Donnelly  tot  plaintiff  in  error. 
7^  Attorney  General  and  Aaeiter  QenenU  tor 
defendant  in  error. 

April  tt,  1896.  Judgment  reverBed,  cost» 
In  tAls  oonrt.  United  Butes  drcoh  court  of 
appeals,  and  In  circuit  coort  to  be  paid  hy  d»> 
fendant  in  error,  and  cause  remanded  to  the 
circuit  court  of  the  Uslled  States  for  the- 
western  district  of  Michigan,  with  instructioD» 
to  remand  It  lo  the  drcoU  court  of  Chippewa 
county,  Michigan,  on  motion  of  Mr.  Soadtor 
General  Omrad  tot  the  detendant  la  mot. 


HOBSE   ABKS    UaNXTFAOTUBIHO  001fPAVT» 

Appt.,  e.  United  Statbb.   nHo.  169.] 

Appeal  from  the  Court  of  Olums. 

Mentrt.  S.  B.  Paint  and  Jot.  A.  Sktlton  for 
appellant.    The  Attorn^  General  for  appellee. 

April  tr,  1896.  Dismissed,  on  motion  of 
Mr.  Jamet  A.  SkOian  for  tbe  appellant. 


Wbstebn  Union  Tei^baph  Cokfaht,  Ptff. 

in  Err.,  v.  Citt  of  Ohuibb.   [No.  267.> 

In  Error  (o  Uie  Snimnie  Court  ot  Um  Btal» 
of  Penoi^lvanis. 

Mr.  Silat  W.  Ptitit  for  plaintiff  In  error. 
No  counsel  for  defendant  In  error. 

April  tr,  1896.  Dlamisaed  with  costs,  oik 
tbe  authority  oC  conneel  for  the  plaintiff  !» 
error. 
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Joel  Yancrt,  P&T.  in  Err., :  P.  0.  Itt  iial. 
[No.  726,] 

In  Error  to  the  Supreme  Court  of  Um  8t«te 
of  Miesoarl. 

Meawrt,  J.  S.  Morrimm.  W.  M.  Bough,  awS 
Warwick  Hovgh  for  plaintUI  in  error.  Jfr. 
Qeorge  O.  Vnt  for  defendftDti  In  error. 

M<uf  4,  1896,  Dlnnlewd  for  Uu  want  «tf 
JaiiMUction. 

Watnb  Lumbkr  Cohpamt,  i%r.  *A  Brr., 
Calvim  F.  CoLhvmetal,    [So.  737.  J 
In  £rror  to  the  Sopreme  Court  of  the  Stale 

of  MltaourL 
Zfeun.  J.  IT.  Morriton  ud  W.  M.  Eot^ktct 

Jttaiatifl  in  error.  Mr.  Slmeioiu  SnitA  for  de- 
endant*  in  error. 

Ma»  4, 1898.  DbmlBWd  for  tbe  wantot  ]a- 

rbdlcilott. 

William  BrABLnre,  Appt.,  v.  Wsa  Plow 

OoHPAHT  m  «f.   [No.  MH] 

Petition  for  a  writ  of  certiorari  to  tbe  United 
Statea  Court  of  Appeals  for  tbe  Serenth  Olr- 
cnit 

Mr.  WiUiam  Btarttng  in  propria  pmona. 

Ko  opposition. 
May  i.  1896.  Denied. 

Dajiisl  Haxbr,  Tax  Collector,  etc. ,  Appt. ,  e. 

OODEK  CiTT.    [No.  882.] 

Appeal  from  tbe  Supreme  Court  of  theTer- 
rUoiy  of  Utah. 

Mmrt.  F,  8.  BtAaraB,  Samna  Btdtabargor, 
J.  M.  WOion,  and  Qiat.  C.  Bkharda  for  ap- 
pellant.  Mt.  Arthvr  Brovm  tor  appellee. 

Ma$  4, 2896.  Motion  to  remand  granted  and 
cause  remanded  to  tbe  supreme  court  of  the 
state  of  Utah  for  further  pxoceedbigB  In  oon- 
fmnl^  to  law. 

Fhaxs  L.  Nball,  Trustee,  etc»  Appt.^  «. 

JctH  J.  SCSRADHB.    [No.  070.] 

Petition  for  a  writ  of  certiorari  to  the  United 
Slates  Circuit  Court  of  Appeals  for  Oie  Third 

Circuit. 

Met$rt.  J.  Bodman  BjvI  and  JoAn  G.  John- 
ton  forappeltaoL  Mettrt.  Sonrp Flandtrtand 
JS.  F.  Ihiffh  for  appellee. 

Mom  4, 1896.  C^nied. 


SueunA  Cbivf,  Ezecutrlj^  etc.,  Appt,  «, 
XcCoRiooK  CoHBTBuonoir  OmiPAKT  <f  oL 
mo.  956.J 

Petition  for  a  wilt  of  certiorari  to  the  Unhed 
Butes  Ciroolt  Court  of  Appeals  for  the  Ser- 
enth  Circuit. 

Mr.  John  IT.  Jeuett  for  appellant.  Mr. 
Oharko  M.  Btwrga  for  appellees. 

May4.^.  Xttded. 

St  parte:  In  the  Matter  of  Wh.  Loobrbh, 
Commissioner  of  Pensions,  Petitioner.  [No. 
11,  Original.] 

The  AttomeM  Omerat  and  Mr.  Aie^tant  At- 
tornen  OenerA  WkOnty  for  pettttoner.  No 
opposition. 

Mag  A  1896,  Mandamus  awarded,  on  al^ 
thority  of  InteralaU  Commerce  Oommieiion  j. 
Brimom,  IM  U.  B.  07  [88:  1047]. 
IM  V.  8. 


BsatJAMiK  R.  FoRMAR,  Ftf.  in  Err., «.  Roar 

Chopwm  et  al.   [No.  255.] 

In  Error  to  the  tircult  Court  of  the  United 
Statea  for  the  Eastern  District  of  Louisiana. 

Mr.  K.  ffouard  MeOalei  for  plalottff  In  er- 
ror. No  counsel  for  defendants  In  error. 

Mag  4, 1898.  Dismissed  (or  the  want  of  Ju- 
risdiction. 


Mart  J.  GAiunB,  Appt. ,  e.  Secoitd  Natioitai. 
Bask  OTPaoTiDKiioa  et  al.   [No.  657.] 
Petition  for  a  writ  of  certiorari  to  the  tTnlted 

States  Circuit  Court  (tf  Appeala  for  the  First 

CircnlL 

Mr.  Alex.  Thainfot  appellant.  Mt$ire.  Ja^ 
TiUinghatt,  A.  T.  Britton,  and  A»  B.  Bnmno 
tor  appellees. 

Mag  18, 1896.  Denied. 


JoanFR  Fraitksl'b  Sons,  Applo., «.  UirmD 
Statksl   [No.  98S.] 

Petition  for  a  writ  of  certiorari  totbelTuitad 
Sutes  Circuit  Court  of  Appeals  for  the  Second 
Circuit 

Meam.  W.  Widtham  Smith,  Chat.  Curie,  and 
Iknid  /est  Maekie  for  appellaota.  The  Attor- 
neg  General  and  Mr,  iUiManI  ^torjug  6m- 
eral  Whitneg  for  appellee. 

M19 18,1896.  iSeuted. 


L  H.  Hatbawat  &  Ca,  Applt.,  a,  B.  B. 

Makts  et  aL  [No.  967.1 

Petition  for  a  writ  of  oertlorari  to  tbe  United 
sutes  Circuit  Court  of  Appeala  for  the  Fifth 

CirculL 

No  counsel  for  appellants.   Meeere.  B.  M. 
Btotlgett  and  B.  P.  Carver  fcur  appellees. 
Map  IS,  1896.  Denied. 


Tns  Ckrss,  etc..  et  at.,  Appte.,  «.  Okiihabi> 

Webbels  et  al.    [So.  902.],  and 
Stdstbnbka  Ahovakttos  Aetubolagbt, 

^dM.,  «.  Gbbhabd  WmmmiMetiU.  [No. 

Petitions  for  writs  of  certlmri  to  the  United 
Statea  Clrcnlt  Oooit  of  Appeals  for  the  Second 
Oiicnlt 

Mr,  J.  Parker  KirUn  tor  Tbe  Cere&  Mr. 
^irrington  Putnam  tor  Weasels 
Map  18, 1896.  Denied. 


AwicRioiiT  Watbbwobkb  Cohfaht  ov  II- 
UKOis  et  al.,  Appte.,  v.  Fakhjerb*  Loav 
A  TBuar  CcaiPAinr.   nfo.  094.],  and 

TbaddkdbB.  Clabkbos.  Receiver,  etc.  Apja., 
9.  TavmksoI  Loah  ie  Tbubt  Comfabt. 

gU.  005.1 
etldons  for  write  of  certiorari  to  the  United 
States  Circuit  Court   of  Appeala  for  tho 
Elshtb  Circuit 

Jh'John  L.  Webeter  for  appdluta.  Mr. 
Datid  MeOlure  for  appelleo. 
18, 1896.  Denied. 
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■Jaicbs  a.  Sebktk  et  at.,  Flfft.  in  Err.,  «. 
Walter  8.  Cbebshah  «t  <a.  (So.  096.1 
Petition  for  a  writ  of  certiorari  to  the  United 

fitatea  Circuit  Court  of  Appeals  for  this  Bigbth 

Oircult. 

Mmrt.  T.  Jf.  Pititenon  and  O.  0.  JHirtom 
for  plaintillR  In  error.  Mmr§.  Ohoi.  J.  Bugha, 
Jr.,  and  6.  IHna  for  defendanta  in 

■error. 

Mag  18, 1396.  Denied. 


Henrt  C.  Boube,  Beceiver,  Mff.  in  Brr.,  c. 
John  E.  Hobnbbt.    [No.  997.] 
Petition  for  a  writ  of  certiorari  to  the  United 

Slates  Circuit  Conrt  of  Appeals  for  the  Eighth 

■Circuit. 

Mewn.  A.  B,  Browne,  Ja$.  Bagerman,  and 
T.  y.  Sedffwick  for  plaintiff  in  error.  Mr. 
Jtetson  Cku$  for  defendant  In  error. 

Mag  18, 1896.  Denied. 


Vntted  Statrs,  H^.  in  Srt.,  «.  Bucubl 

ZncEER  et  al.   [No.  483.1 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  Attorney  Qeneral  and  SoiieUor  General 
for  plaintiff  In  error.  Mr.  Abram  /.  ^Msfor 
defendanta  la  uror. 

Jfoy  18, 1896.  Diamissed  per  stipul^on,  on 
motion  ox  Jfr.  SeUeUM"  Qenavt  Cbnradfor  the 
plaintiff  in  mar. 

•Ckawpobo  Oolbbt,  aUa*  Chbrokeb  Bill. 

P^.  in  Err.,  v,  Urited  8tatb&  fNo.  728.1 

In  Error  to  the  dreuit  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

No  counsel  for  plaintiff  in  error.  The  At- 
tomejf  Oeneral  and  8o^i£tr  General  for  de- 
fendant in  error.  >v 

JAw  18, 1896.  Dismiased,  tlidxiUBe  havine 
«hatea,  on  motion  of  Mr.  Sotted  Omural 
Conrad  for  the  defendant  In  erm; 


Pbbss  PuBusHnra  OoiakSYjiff.  in  Brr., «. 
Alkxardbr  MoDohau),   [Ko.  1012J 
Petition  for  a  writ  of  certiorari  to  the  United 

Statea  Olreult  Ooort  of  Appeals  for  the  Seocwd 

Circuit. 

Mmn.  OSof.  N.  Barrie  and  Jaa.  M.  Bcmert 
for  plaintiff  Id  error.  Mmr$.  Jpt^  &.  Dtam 
and  Horace  E.  Doming  for  defendant  In  etiw. 

Mag»5,1896.  Denied. 


Frabr  0.  Boas,  .ilppC.  9.  Edwin  Esixaef  at 

STo.  lOai.] 
ppeal  from  the  United  States  Clrcnlt  Ooort 
of  Appeals  for  the  Ninth  Circuit. 

No  counsel  for  appellant.  The  Attonug 
General  and  Sotieitor  General  for  appellees. 

Maj/  85, 1896.  Docketed  and  dismissed  with 
oosta,  on  motion  of  Mr.  BoiieUor  General  Om- 
rod  for  the  appellees. 


Jomr  Ooox  ei  «r.,  Apete.  e.  Edwir  Ebllb 
et  oi.    [No.  1088.1 

Appeal  from  the  united  Statea  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

No  Gooosel  for  appellants.  The  Attonteg 
General  and  SoUeitor  General  for  appellees. 

Jfoy  8S,  1896.  Docketed  and  dismissed 
with  ooats*  on  motion  <tf  Mr,  BoHcUor  General 
Obnrad  for  the  appeUeea. 


Gborsb  H.  B4RBSB,  Plff,  in  Err.,  9.  Hbkrt 

P.  Isaacs.   fNa  »54.f 

In  Error  to  the  Supreme  Court  of  the  State 
of  Wasbiogton. 

Mr.  John  B.  Mitehdl  for  plaintiff  in  error. 
No  counsel  for  defendant  In  error. 

Matf  86, 1896.  Dismiased  with  cosU,  m 
niotioo  of  Jfr.  Ate  A  J0M«jMI  for  the  plain- 
tiff  in  erroc 
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163  U.  8.  1-30,  41  L.  49,  WESTERN  UNION  TEL.  CO.  t.  TAO- 
GART. 

Taxatioii.— States  may  tax  property  of  tboee  engaged  In  Inter 
state  commerce,  If  national  powen  not  Interfered  with,  p.  14. 

Cited  In  dlBsoiting  opinion  la  Adams  Bxp.  Oa  t.  Ohio,  165  U. 
8.  248,  41  Ii.  70S.  17  S.  Ct  819,  majority  upholding  law  taxing  ex- 
press corupanlee  In  propcortion  infra-State  mileage. 

Taxation.— State  tax  oa  State  lines  of  interstate  telegrttpb  com- 
pany  nxay  be  proportioned  to  total  mileage,  p.  1ft. 

Approved  In  Adams  Exp.  Co.  v.  Ohio.  165  U.  S.  22S.  41  L.  01*8, 
IT  S.  Ct.  312,  valuation  of  assessors  under  like  statute  canuot  bs 
ovi.-rtbro\vn  merely  by  showing  it  not  jorrect;  Western  Dnlon  TA 
Co.  V.  State,  l-iC  Ind.  58.  CO.  44  K.  E.  795,  arguendo. 

TaxatlinL— Ooet  of  property  or  Kb  replaeaneat  la  not  Ixue  meU' 

ure  of  its  value,  p.  2S. 

Approved  in  Adams  Exp.  Co.  v.  Ohio.  1G5  U.  8.  221,  41  L.  600, 
17  t^.  Ct  309.  and  Wells,  Fargo  &  Co.'s  Exp.  v.  Crawford  Co.,  03 
Axk.  589,  40  S.  W.  71S,  37  L.  R.  A.  375,  upholding  same  method 
for  taxing  express  companlea. 

Dlatlnguiahed  In  People  t.  COapp.  192  N.  T.  488,  46  N.  S.  M3.  38 
U  B.  A.  288,  In  assMsIng  rallEDad*s  land  wltiUn  town,  Talnation 
cannot  be  based  up<m  coat,  tamtngm  ud  rental  of  wbole  road,  but 
at  cost  of  reproduction. 

Taxation  by  State  of  telegraph  lines  proportioned  to  total  mile- 
age, leaa  allowance  tar  greater  proportional  value  out^de  <tf  States 
Is  TaBd,  pk  ST. 

Approved  in  Adams  Exp.  Co.  v.  Ohio.  165  U.  S.  220.  41  L.  695, 
17  6.  CL  309.  reaffirming  validity  of  proportionate  mileage  basis 
of  taxing  express  eouipanles;  Adjinis  Kxp.  Cii.  v.  Oliio,  Hid  U.  S. 
2^  41  L.  078.  17  S.  Ct  007,  if  part  of  corporation's  property  Is  ex- 
empt fact  Diust  be  considered  in  fixing  assessment;  American, 
etc.  Transit  Co.  t.  Hall,  174  U.  S.  78,  19  &.  Ct.  603,  upholding  tax 
based  cm  number  at  cars  bablttuUIy  seed  in  State;  Weatwn  Unltm 
Td.  Oo.  r.  StBte.  147  Ind.  275.  4B  E.  478.  and  Weatera  Union 
<)a  T.  State,  146  Ind.  B7,  44  N.  Er  704,  reaffirming  constitatlonaUty 
of  law. 

DUUnguisbed  In  State  Board  v.  Uolllday,  IfiO  Ittd.  254.  48  N.  S. 
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26.  42  L.  R.  A.  638,  majority  holding  life  Insurance  policies  not 
taxable.    See  62  Am.  St  Bep.  175,  note. 

Miscellaneous.—  Cited  Id  Legler  t.  Palue.  147  Ind.  18»,  45  N.  B. 
806,  as  to  stare  decisis. 

168  V.  8.  81-48,  41  L.  60.  FARMERS'  LOAN,  BTC..  CO.  T.  CHI* 
CAGO,  ETC.,  RY. 

Oorporate  stockholder  selling  his  stock  to  rival  concern  after 
offering  to  officers  of  bis  own  commits  no  breach  of  trust,  p.  43. 

Corporate  stockholder  Is  not  bound  to  continue  such  to  allow 
another  to  make  profit  oat  of  negotiation  pending,  p.  44. 

Cited  m  57  Am.  fit.  Rep.  379,  note. 

Corporate  stockholder  is  not  bound  to  sacrtflce  personal  interests 
to  secure  corporation's  welfare,  p.  44. 

Bailroads.— WiKconsin  act  of  1882.  transf^rlng  land  grant  of  Chi- 
cago, Portage,  etc..  rSllroad  to  Chicago,  St.  Paul,  etc^  railroad,  did 
not  burden  transferee  with  former's  debts,  p.  47. 

Approved  In  Angle  v.  Chicago,  etc..  Ry..  94  Fed.  718,  720,  boldet 
of  railroad  stock.  Issued  as  fully  paid  In  payment  of  claim,  takef 
free  from  trusts  In  favor  of  railroad  by  previous  contracts. 

Miscellaneous.— Cited  In  Angle  v.  Chicago,  etc,  Ky.,  95  Fed.  215 
as  to  res  adjudlcata. 

163  U.  S.  49-56.  41  L.  66,  KIRK  v.  UNITED  STATES. 

Patentee's  assignee  cannot  sue  government  for  royalties  wher« 
patent  Issued  after  suit  begun,  and  invalid,  p.  S5. 

Approved  In  Ball,  etc.,  Fastener  Go.  v.  Cohn,  90  Fed.  660.  as 
slgnee  cannot  recover  for  Infringement  before  grant  of  patuts. 

Appeal.—-  Findings  of  Court  of  dalms,  not  excepted  to,  are  cihk 
elusive  on  appeal,  p.  56. 

163  U.  S.  56-63.  41  U  69,  WIGGAN  v.  OONOLLT. 

Treaty  negotiated  with  Indians  iwlor  to,  but  ratified  after,  teiv 
mination  of  tribal  relation  by  becoming  citizens,  la  valid,  p.  60. 

Approved  in  Laugbton  v.  Nadeau.  75  Fed.  794,  laches  cannot  be 
Imputed  to  one  under  disability  as  a  tribal  Indian. 

Indian  trea^.  prohibiting  alleulatlon  of  lands  patented  to  mlnw, 
invalidates  guardian's  deed,  p.  63. 

Followed  in  Laughton  t.  Nadeau,  75  Fed.  798,  a  like  case. 

168  n.  &  68-74.  41  L.  72,  DIBBLB  v.  BBiU/lNGHAH  BAT  LANI> 

00. 

Supreme  Court  may  exsmlne  State  conrTs  <N»iiiloo  to  ascertabi 
whether  Fed«al  question  decided,  p.  60. 
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Snptwne  Oonrt  will  not  take  Jnrlsdictlon  where  lum-Federal 

ground  of  State  derlsioii  Is  valid  and  sufficient,  p.  69. 

Apiiroved  in  Warren  t.  Cliaudos,  169  U.  S.  735.  42  L.  1216,  18 
B.  Ct  MO,  dlsmlBBlac  tor  iraat  ot  Inrisdlction.  ' 

Bapresna  Conrt'e  right  to  review  State  decision  to  for  It  to  decide; 
State  lodge's  certificate  cannot  control,  p.  60. 

Gonrts.—  On  error  to  State  court,  office  of  presiding  Judge'a  eefr 
tlflcate  la  to  rraider  Indefinite  parts  of  record  certain,  p.  70. 

Sa^reme  Court  call  te-examlne  State  decision  only  wbere  record 

shows  upholding  of  law  assailed  on  Federal  grounds,  p.  70, 

ApproTed  In  Zadlg  v.  Baldwin,  ii'Aj  U.  S.  488,  41  L.  108S,  17  S. 
Ct  640,  neither  statement  in  bripf  nor  oral  argument  are  safticient 
to  eBtaUlsh  presence  of  Federal  question;  MlUer  t.  Cornwall  R. 
Km  U»  U.  a  134.  42  L.  410,  18  &  Gt  85.  nalBrmlnff  rale. 

Courts.— Deni;)I  of  Federal  right  or  Hutborlty  must  appear  on 
face  of  State  record,  p.  71. 

ApiKtrred  In  State  v.  Schuman,  36  Or.  24,  68  Pac.  663.  elalm  of 
tnunnnltjr  becaiwe  prohibited  sale  was  of  original  Imported  pack- 
ages cannot  be  first  set  up  on  appcAiI;  dlssenttng  opinion  In  Meyer 
V.  Richmond,  172  V.  8.  W.  10  S.  Ct.  114,  arguendo. 

Supreme  Court  follows  State,  construing  State  statute  of  limita- 
tioQS,  p.  78. 

AnwoTed  In  Noble  t.  IKHtdnll,  164  U.  8.  372,  41  U  474,  17  8. 

Ct  112,  State  construction  of  code  sections  regulating  Insurance 
companies  is  controlling;  Wheeling  Bridge,  etc.,  Ry.  v,  Reymann 
Brewing  Co.,  90  Fed.  195,  61  U.  S.  App.  540,  Fedorjil  courts  should 
follow  State  decisions  as  to  laches  affecting  rights  to  title  or  pos- 
session of  realty;  Indianapolis  T.  Xavln,  151  Ind.  15S,  61  N.  E.  81, 
41  U  R.  A.  344.  conformity  of  fitate  atotnte  to  State  Oonstltntlon 
ia  for  final  detramlnatlra  of  highest  State  court,  IrrespectlTe  of 
Federal  dedslens. 

Courts.-- Ntalc  (ifcisioii  that  statute  runs  wlien  right  to  Federal 
patent  accrues,  not  from  Issuance,  denies  no  Federal  right,  p.  73. 

168  U.  G.  75-81,  41       76,  CORNELL  t.  GRBEiN. 

Ctrcolt  Court  decree  cannot  be  appealed  to  Supreme  Court  where 
cmstcucUon  of  Constitution  neither  expressed  nor  roiniested,  p.  79. 

Approred  in  Muse  v.  Arlington  Hotel  Co.,  168  U.  S.  435,  42  L. 
533,  18  S.  Ct.  Ill,  definite  Issae  In  respect  to  cuutitatlonal  tight 
most  be  distinctly  dedodble  from  record;  OonaoUdated  Water  Oo. 
T.  Babcock,  173  U.  8.  702,  19  8.  Ct.  874,  dismissed  on  authority  of 

principal  case. 

Circuit  Court  decree  treated  as  InvolTlug  practice,  not  Constltu- 
tlen.  la  not  appealatde  dtract  to  fiupreme  Oonrt,  p.  78. 
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108  U.  a  81-82,  41  L.  7a  LOWB  t.  KANSAS. 

Coutlttttloiial  guaranty  of  due  process  requires  proceedlus  In 
accord  with  establlsbed  En^sh  and  American  naafa  In  atmllar 

cases,  p.  8S. 

Approved  in  Jones  t.  Brtm.  16B  U.  S.  184,  41  L.  679.  17  &  Ot  281. 
Utah  law  rendering  party  drlTing  stock  on  hillside  liable  for  dam- 
age from  stones  dislodged;  Atchison,  etc,  B.  B.  t.  Matthews,  174 
U.  S.  105.  19  Ct  613,  act  including  attorneys'  fees  in  Judgments 
for  damages  from  fires  from  locomotlTes;  Oaldwell  t.  Wilson,  121 
N.  G.  461.  28  8.  B.  559.  provision  for  suspension  of  railroad  com- 
missioners becoming  Interested  in  railroads;  State  t.  Call.  121  N. 
O.  817,  28  S.  B.  518.  act  requiring  examination  of  persons  desiring 
to  practice  medicine,  exempting  those  already  pilsctlctng;  Railroad 
T.  Harris,  99  Tenn.  706,  43  S.  W.  120,  act  Imposing  privilege  tax 
on  all  railroads  not  subject  to  ad  valorem  tax. 

Constlttttlon.— Law  permitting  Jury  to  dedare  prosecutor  of 
criminal  libel  suit  acted  maliciously,  and  punishing  Um,  is  Talid. 
p.  85. 

Approved  In  Colby  T.  Backus,  19  Wash.  348,  67  Am.  8t  Bep. 
732.  733,  53  Pac.  3G7,  statute  authorizing  Justices  of  peace  to  Im- 
pose costs  upon  complaining  witness  and  imprison  until  I4td;  dis- 
senUng  opinion  In  Gulf,  etc.,  By.  v.  Ellis,  165  U.  S.  166,  41  L.  672. 
17  S.  Ct  261.  majority  holding  Texas  law  permitting  successful 
plaintiffs  to  recover  costs  and  littomc^s'  fees  from  railroads. 

163  D.  S.  93-99.  41  L.  82.  NORTHEBN  PAC.  R.  R.  v.  BGBLAND. 

BaUroads.—  Whether  conductor  fs  negligent  in  ordering  section 
hand  to  Jump,  without  stopping  train,  is  for  Jury,  p.  99. 

Approved  in  Cable  v.  Southern  By..  122  N.  C  898.  29  S.  B.  378^ 
where  conductor  advised  passenger  to  Jump  from  slowly-moving 
train. 

Railroads.—  Whether  section  band  guilty  of  contrlbutiwy  negUt 
gence.  Jumping  from  moving  train.  Is  for  Jury,  p.  09. 

Approved  in  Patton  v.  Souths  By.,  82  Fed.  984.  42  tT.  S.  App. 
667,  where  different  inferences  might  be  drawn  from  facts,  case 
should  go  to  jnry;  Fltchburg  R.  R.  v.  Nichols,  65  Fed.  M9.  50 
U.  S.  App.  301,  affirming  recovery  of  (battle  tender  struck  by  pro- 
jecting water  spout  while  going  to  caboose;  Cable  v.  Southern 
By.,  122  N/  C.  899,  29  S.  B.  879,  where  passenger  alighted  from 
moving  train  at  conductw'a  request 

163  U.  S.  100-101,  41  L.  87,  TBLFENBR  v.  BUSS. 

Pnbllo  lands.—  Fleld-notee,  made  up  in  office,  held  insufficient  Ib 
Texas  t»  eatoK»  sale  of  lands  under  act  of  1879^  jf.  200. 

Not  etted. 
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16S  tj.  8.  101-109,  41  L.  87.  MURRAY  T.  LOUISIANA. 

Semoval  petition,  alleging  exclusion  of  negroes  from  jniy.  Is  In- 
■ufflclent,  unless  showing  exclusion  by  virtue  of  State  law,  p.  106. 

Wltttssaas.—  Refusal  of  subpoena  duces  tecum  Is  not  errw  whers 
documents  desired  are  not  spedfled,  p.  107. 

Wituessee.— It  Is  not  error  to  refuse  subpoena  duces  tecum  to 
Jury  commissfraers  to  furnish  names  on  Jury  Hat,  not  specifying 
books,  p.  107. 

▲ppMl.— D^KMltlOD  oroneottsly  admitted  will  be  ivesumed 
trivial  error  where  record  does  not  state  substance,  p.  168. 

Courts.—  State  court's  denial  of  contention  that  law  special  and 
not  properly  passed,  raises  no  Federal  questlni,  p.  106. 

Constitution,  fourteenth  amendment  to.  Is  not  Infringed  by  law 
giving  jury  commissioners  judicial  powers,  where  negroes  treated 
Uke  whites,  pw  108. 

Net  cited. 

168  U.  8.  109-118,  41  Lu  90,  SAUNA  STOCK  CO.  8ALINA 
CREEK  IBB.  CO. 

Supreme  Court  has  nothing  to  review  in  territorial  Supreme 
Court  record  cmitalning  no  facts  or  exceptions  to  rulings,  p.  118. 

Approved  In  Zeckendorf  Zeckendorf,  171  U.  S.  686,  19  &  Ct 
882,  realBrmlng  rule;  MarsbaU  v.  BurUs,  172  U.  a  686,  19  S.  Ct. 
202,  In  absence  of  findings,  or  statement  In  nature  of  special  tw- 
diet,  judgmrait  must  be  sfflrmed. 

163  U.  S.  118-182.  41  L.  93,  BARNITZ  v.  BEVERLY.  ' 

Conatltntlcaial  law.— Changes  In  laws  for  enforcement  of  con- 
tract seriously  Intorfaing  with  oiforcement,  are  Invalid,  p.  122. 

Aiqiroved  In  Shapleigh  v.  San  Angelo,  167  V.  8.  6B7,  42  L.  314, 
17  S.  Ct  061.  uptm  relncorpwation  of  disincorporated  city,  contract 
obUgattons  of  old  fall  on  new  city;  Low  v.  Blackford,  87  Fed.  406, 
mortgage  and  bonds  and  coupons  secured  thereby  are  construable 
as  one  contract;  Union  Bank  v.  Board  of  Commrs..  90  Fed.  9,  con- 
tracts can  no  more  be  ImiHilred  by  judicial  decisions  thnn  by  legis- 
lation; Deck  v.  Whitman,  96  Fed.  884,  Federal  courts  should  fol- 
low State  statutes  In  foreclosure  suits.  See  64  Am.  St  Rep.  811, 
note. 

CoasUttttloiial  law^  Act  creating  or  «ilai^ng  time  for  redemp- 
tlmi  from  foreclosure  cannot  apply  to  ivior  mortgages,  p.  129. 

Approved  In  Bluff  City  Lumber  Co.  v.  Bloom,  64  Ark.  496.  43 
8.  W.  604,  right  of  purchaser  at  lien  ssle  of  Invalid  homestead  Is 
not  prejudiced  by  subsequait  legislative  validation  thereof.  Foi- 
lowing  cases  held  respective  laws  Invalid:  Heath,  etc..  Mfg.  Ca 
T.  Union  Oil.  etc,  Co.,  8S  Ped.  777,  statute  permitting  debtor's  as- 
signment aftw  attactamoit  to  vitiate  same;  Crowther  v.  Fld^ty 
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Ins.,  etc  Co.,  85  Fed.  44,  42  U.  S.  App.  701,  provision  (1887)  Uiat 
perscms  supplying  (specified)  companies  shall  have  Hen  prior  to 
mortgages  executed  since  1877,  as  to  mortgage  necnted  1881;  Sav* 
tugs  Bank  t.  Barrett,  12G  Cal.  417,  &S  Fac.  916,  atraislon  of  period 
of  redemption  Is  Inapplicable  to  pre-existing  mortgages;  Paris  t. 
Nmdburg,  6  Kan.  App.  261,  51  Pac.  800.  statute  creating  right 
of  redemption  as  to  sale  under  prior  mortgages;  State  t.  Sears,  29 
Or.  582,  54  Am.  St  Rep.  808,  46  Pac.  786,  law  extending  time  for 
redemption  from  execution  sales,  as  to  foreclosure  sales  under 
prior  mortgages;  Holllster  v.  Donahue,  11  S.  Dak.  500,  78  N.  W. 
960,  statute  allowing  year's  extension  of  redemption  period  on  mort- 
gagor's payment  of  interest;  Swinburne  v.  Mills,  17  Wash.  621, 
61  Am.  St  Rep.  939,  50  Pac.  492,  statute  staying  sale  under  fore- 
closure fw  year  and  requiring  It  to  be  fw  80  per  cent  of  aK>ralsed 
^  -ratue:  Bettman  t.  Cowley,  19  Wash.  214.  58  Pac  56,  40  U  B.  A. 

i  SIB,  statute  providing  against  eitenslMi  of  Judgment  Uens  as  to 

'  iwe-exlfitlng  judgments;  Second  Ward  Sav.  Bank  t.  Sctaranck.  97 

Wis.  264,  73  N.  W.  3G,  39  L.  R.  A.  576,  proTisiOQS  of  Insolvency 
law  applicable  to  notes  and  Judgments  th^eon;  Peninsular,  etc., 
Color  Works  t  Union,  etc..  Paint  Co.,  100  Wis.  495,  69  Am.  St  Rep. 
939,  76  N.  W.  861.  42  L.  R.  A.  333,  law  providing  that  upon  assign- 
ment made  ten  days  after  attachmmt  of  insolvraf s  property,  at- 
tachmmt  shall  be  dissolved  as  to  preexisting  credltMW.  See  54 
Am.  8t  Bep.  809.  note. 

Distinguished  In  State  v.  GllUam,  18  Mont  109.  45  Pac.  661.  33 
Lb  R.  A.  557.  upholding  law  extending  time  for  redemptliHi,  even 
as  to  sales  nndw  priw  mortgages. 

163  n.  a  132-140,  41  L.  101.  UNITED  STATES  T.  RIDER. 

Courta.—  Certificate  of  division  may  not  be  had  In  criminal  case* 
since  act  of  1801,  p.  139. 

Approved  In  United  States  v.  Bewecber,  164  U.  S.  48.  41  L.  346, 
17  S.  Ct  19,  certificates  In  criminal  cases  cannot  be  granted  on  re- 
quest of  defendants  or  prosecution. 

Courts.— Only  questfmis  as  to  Circuit  Court's  ]urisdlcti<m.  after 
final  judgment  may  be  certified,  since  act  of  1801,  p.  139. 

Approved  in  United  States  v.  Hewecker.  164  V.  S.  47,  41  L.  346. 
17  S.  Ct  18.  and  Blythe  v.  Hinckley.  173  U.  S.  506,  19  S.  Ct  499. 
both  reaffirming  rule;  Bardes  v.  Hawarden  First  Nat  Bank,  176 
tr.  S.  62£^  20  8.  Ct  196,  rule  Is  applicable  to  cases  arising  nnder 
bankruptcy  act  of  1898;  The  Paqnete  Habana,  176  U.  S.  685,  20  S. 
Ct  294.  genmlly. 

Courts.—  Certificates  of  division,  under  act  of  1801.  are  gOTOned 
by  same  general  rules  as  previously,  p.  139. 

Courts.— Act  of  1881  furnishes  exclusive  rule  for  appellate  juris- 

dicticm  from  Inferior  Federal  courts,  p.  140. 

Approved  In  The  Paqnete  Habana,  175  U.  S.  684.  20  S.  Ct  293, 
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act  of  1891  gave  Supreme  Court  appellate  Jurisdiction  from  all 
final  sentences  and  decrees  In  prlee  canses,  trrespectlTe  of  amount. 

163  V.  S.  140-142.  41  L.  104,  HARRISON  T.  UNITED  STATES. 

Jury.—  One  tried  for  robbing  mall  carrier  and  putting  his  life  In 
Jeopardy  Is  mtltled  to  tea  pet^ptorj  cballengcs,  14ll 

Not  cited. 

183  n.  S.  142-1S4.  41  L.  107.  ILLINOIS  GENT.  R.  R.  T.  ILLINOIS. 

Railroads.— Illinois  Central's  Une  from  Chicago  throQgfa  Cairo 
to  New  Orleans,  held  a  natlwal  highway  for  Intttstate  commerce, 
p.  140. 

Cited  Id  Lake  Shores  etc..  Rj.  t.  Ohlo^  178  U.  &  880;  19  &  Ot 
483,  arguendo. 

Courts.— State  decision  that  State  law  required  trains  going 
through  county  seat  to  stop  at  statlm,  presents  no  Federal  ques- 
tion, p.  ItSZ. 

Approved  In  Mlssonri  Psc.  By.  t.  Nebraska,  164  U.  S.  414,  41  L. 
404,  17  8.  Ct.  134,  hlgbest  State  court's  construction  must  be  sc- 
ented In  determining  whether  statute  Is  constitutional;  Indianapo- 
lis T.  NaTln.  161  Ind.  159.  SI  N.  E.  81.  41  L.  R.  A.  844.  conformity 
of  State  statute  to  State  Constitution  Is  for  final  determination  by 
highest  State  court,  IrrespectlTe  of  Federal  declslrais:  Lake  Shore, 
etc.,  Ry.  T.  Ohio.  178  U.  8.  807.  10  8.  Ct  474,  ftrguenda 

Courts.—  Decision  that  law  requiring  trains  to  .stop  at  county 
seats  docs  not  binder  Federal  malls,  presents  Federal  question, 
p.  153. 

Cited  in  dissenting  opinion  in  Lake  Shore,  etc..  By.  t.  Ohio;  173 
U.  8.  333,  19  8.  Ct         majority  upholding  act  requiring  trains 

to  stop  at  certain  stations. 

Commerce  Is  unlawfully  Interfered  with  by  State  law  requiring 
fast  mall  on  Interstate  railway  to  turn  aside  to  county  seat,  p.  153. 

Approved  in  I>ake  Shore,  etc.,  Ry.  v.  Smith,  173  U.  S.  688.  19 
B.  Ct  667,  Michigan  statute,  compelling  railroads  to  Issue  1,000- 
mile  tickets  with  certain  conditions,  Is  unconstitutional. 

Distinguished  In  Cladson  t.  Minnesota,  166  U.  S.  431.  41  L.  1066, 
17  8.  Ct.  G28,  upholding  ^linnesota  act  requiring  trains  to  stop  at 
county  scats;  Lake  Shore,  etc.,  Ry.  v.  Ohio.  173  TJ.  S.  306.  19  S. 
Ct  473  (see  dissentlnp  opinion  In  173  V.  8.  821.  322.  334.  19  8.  Ct 
479,  484),  upholding  Ohio  act  requiring  trains  to  st<^  at  stations 
of  cotaln  sin. 

Bost-ofBce.-  State  law.  nnnpcessarlly  Interfering  with  rapid 
transit  of  mails.  Is  not  reasonable  police  r^ulatloo,  p.  164. 

Approved  In  Lske  Shore,  etc..  Ry.  v.  Smith.  173  U.  S.  687,  19  S. 
Ct  566.  holding  Michigan  statute  requiring  issuance  of  l.OOO-mlle 
tickets  void. 

Distlncuished  in  Lake  Shore,  etc.,  Ry.  v.  Ohio,  ITS  U.  8.  303.  19 
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S.  Ct  472  (Bee  diBSeDtlDg  opinion  In  178  U.  8.  828.  19  B.  Ct  480). 
upholding  Ohio  BUtnte  requiring  Moppmge  <tf  traUu  at  certain  ata- 
Uona. 

183  n.  B.  lOB-UMK  41  L.  Ill,  WEB8TBB  T.  DALT. 

Olzcvlt  Oourt  decree,  adc^vtlng  mandate  from  <Sreiilt  Oonrt  af 
Appeals.  !■  not  a]n»ealable  to  Bnprana  Cooit,  pw  INl 

Not  dted. 

163  TJ.  S.  160-168,  41  U  113,  FEBBOO  T.  DODOB. 

Conrta^  Territorial  District  Court  has  Jurisdiction  itt  ndt  over 
poeseeslon  of  mining  claim  under  R.  S..  |  2326,  p.  164. 

Approred  In  Mt  Bosa  Min^  etc^  Land  Oa  t.  Palmer,  26  CMa 
62.  77  Am.  8t  Bep.  261,  66  Pac.  178,  located  lode  dalm  la  Intereat 
In  propat7  anpportlng  action  to  qnlet  tiUe. 

AppeaL— Complainant  quieting  tlUe  in  eqnitr  cannot,  on  ap- 
peal, urge  Out  complaint  defectlre  beeanae  adequate  ranedy  at 
Uw.  p.  164. 

Approred  In  Lone  Jack  Min.  Co.  t.  M^ginstm,  82  Fed.  91,  48 
IT.  S.  App.  467.  objectlm  to  Jnrladictlon  «i  ground  of  remedy  at 
lav  cfHnea  too  late  on  appeaL 

AppeaL— Wbere  answer,  aeeUng  afflrmatlTa  retleC,  treated  as 
croes-Ull  at  trial.  obJectloD  because  no  croaa-cun^alnt  la  too  lata 
cm  appeal,  p.  166. 

Equity  court  Ja  not  bound  to  submit  laaoea  ot  ffct  to  ]ui7  and 
may  dlsr^ard  verdict  If  H  does,  p.  165. 

Xqulty.— Complainant  proceeding  Id  equitr  to  quiet  title  can- 
not, on  appeal,  claim  deprivation  ct  Jury  trial,  p.  166. 

Kluea.—  B.  8..  I  2326,  aa  amended  In  1881,  doea  not  require  jury 
trial  in  proceedings  for  mining  patent,  p.  167. 

Approved  m  Black  r.  Elkhom  Min.  Co.  168  V.  8.  449,  41  L.  223, 
16  8.  Ct  1102,  Btmner  v.  Melkle.  82  Fed.  698,  and  Glllla  v.  Downey. 
86  Fed.  487.  489,  66  U.  B.  App.  675.  577,  suit  to  determine  tlUe  to 
mining  claim  Ib  In  law  or  equity,  dqieading  cn  possession  or  mm- 
poeseBBion  of  plalntifF;  Shoshone  Min.  Co.  v.  Butter,  87  Fed.  806. 
69  U.  S.  App.  646,  suits,  under  |  2326,  are  equitable,  not  legal; 
Davldsim  v.  Calkins,  92  Fed.  238,  right  of  action  of  claimant  to 
mining  claim,  out  of  posBesslon,  Ib  at  law;  Providence  Gold-Mln. 
Co.  V.  Burke,  —  Ariz.  — ,  67  Pac.  644.  verdict  by  three-fourths  Jury 
is  aufflclCTt  In  action  under  |  2326;  Oallfornla  (Ml.  etc,  Oou  t.  ICUler, 
96  Fed.  18,  arguendo. 

168  U.  8.  169-204,  41  L.  118.  8INOEB  MFO.  GO.  T.  JUNE  MFO. 
CO. 

Patenta.—  Public  may  use  name  of  patented  machine  after  pat- 
ent's expiration,  wbve  It  baa  become  gMieric;  e.  g..  Slngor  sewing- 
machine^  p.  185b 
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Beafflrmed  In  Gentanr  Go.  H^iufnrtCT,  84  F«d.  957,  66  IT.  fl. 
App.  11. 

Paten-ts.— Public  may  niaDufacture  macblne  Id  form  In  which 
eonstrocted  befora  ez^ttion  of  patn^  pt.  180^ 

PKtaatB.r— Public  acQolrM  dght  to  genotic  d«tlgnatloB  «f  fblnt 
patented  after  patents*.  ezplnitUm,  p.  186. 

▲nwoTOd  in  Deerlng  Harvester  Co.  v.  Wliitman.  etc.,  Mfg.  Co^ 
86  Fed.  766,  stamplDg  letters  and  figures  on  parts  of  machlner;  la 
for  purpose  of  identification  and  creates  no  trademark. 

DiBtinKolsbed  In  Batcbdler  t.  Tbomson,  93  Fed.  664,  expiratl<xi 
of  patoxt  doM  not  termlnata  exetiuiTe  rli^t  to  trademark  ante- 
dating  same. 

Pateoit  baring  expired,  public  haa  right  to  use  of  Its  generic  namc^ 
though  al60  surname  of  patentee;  e.  g.,  Singer,  p.  I8fi. 

Trademarks.—  Right  to  use  anmame  as  deslgnatifm  of  article 
paMpa  to  public  bs  dedication  or  alwndoiunent,  p.  186. 

Trademarks.—  Public  right  to  generic  name,  dedicated  as  raaott 
of  monopoly,  Is  subject  to  regulation,  p.  188. 

Approved  in  Atwater  v.  Caetner,  88  Fed.  tl4:J,  5U  U.  S.  App.  396, 
geographical  names,  long  used,  may  be  protected  as  tradename. 

Trademarka.—  One  using  generic  name  of  machine,  after  patent's 
expiration,  must  accompany  It  with  clear  atatement  ct  name  of  tma 
Bumnfacturffl,  p.  200. 

Approved  in  Duryea  v.  National  Starch-Mfg.  Co.,  79  FhI.  tj52, 
45  U.  S.  App.  649,  refusing  to  enjoin  use  of  own  name  by  makw 
former  member  of  plaintiff  corporation;  Centanr  Co.  t.  Hdna- 
farter.  84  Fed.  969,  66  U.  8.  Am*.  16,  Cmtavr  Co.  t.  KlUenbeiger. 
87  Fed.  728»  and  Centaur  Co.  t.  MarsbBll.  92  Fed.  008,  fuerte  nnina 
becomca  public  iwoperty  on  expiratlcHi  of  patent,  but  new  midc«ra 
mnat  not  ao  oae  aa  to  decefve  public;  PlUsbury,  etc.,  Mills  Ga  T. 
Eagle,  86  Fed.  828,  41  U  R.  A.  ITS.  nnd  Hcnnison  Mfg.  Co.  v. 
Thomas  Mfg.  Co.,  94  Fed.  662,  no  one  lias  riglit  to  dross  articles 
so  aa  to  cause  tLem  to  lie  mistaken  for  those  prodiK'nl  Iiy  another; 
Bakn  T.  Baker,  87  Fed.  211.  one  enterins  particular  ti  ado  may  not 
use  own  name  in  wa,v  to  cause  confusion  tietween  his  goods  and 
tboee  of  another:  Atwater  t.  Castner,  88  Fed.  644,  60  V.  S.  App. 
397,  898k  «Uoin1n«  nae  of  word  **  Pocabmitaa,*'  aa  tradeoame  tot 
coal;  Stuart  t.  F.  O.  Stewart  Co.,  81  Fed.  246.  68  U.  S.  App.  667, 
"Dr.  Btewarfa  Dyspepsia  Tablet! held  a  frandnlent  Imitation  <rf 
"Btuarfs  Dyspepsia  Tablets:"  Centaur  Co.  v.  Neatliery.  01  Fed. 
900,  G2  V.  8.  App.  572,  new  manufacturer,  after  expiration  of  pat- 
ent, must  Identify  goo<is;  Illinois  Watch-Case  Co.  v.  Elgin  Nat. 
Watch  Co.,  f>4  Fed.  670,  snit  to  enjoin  unfair  competition  rests 
upon  ground  of  fraud,  and  Federal  jurisdiction  deiwnds  on  cltizen- 
KlUp;  American,  etc.  Watch  Co.  t.  United  States  Watcb  Co,,  17a 


Digitized  by 


Its  U.  8.  20B-22S      Notes  on  U.  8.  Ueportt. 


870 


Mass.  87,  73  Am.  St  Bep.  265,  S3  N.  B.  142,  43  L.  R.  A.  830,  en- 
Jolulug  use  of  word  "  Waltbam  "  witbout  some  dlBtingulshlng  sta to- 
rn ent;  Robluson  T.  Storm,  103  Toul  49,  S2  B.  W.  883.  persMi  may 
be  enjoined  from  using  own  name  In  manna:  to  deCrand  pnrcbasfln; 
Fairbanks  t.  Des  Holnea,  etc.,  Mfg.  Ca.  96  Fed.  973,  gtatnUj. 

Tradename,  dedicated  to  public  bj  expiration  of  patent,  cmnnot 
be  made  private  property  by  use  In  trademark,  p.  203. 

163  V.  S.  2iD5-207.  41  L.  131.  SINGER  UFG.  CO.  T.  BENT. 

Trademark  imitated  wltb  Intoit  to  decelTe^  with  only  pretaxt  «C 
rarlance^  Is  Infringed,  p.  206. 

Reaffirmed  In  Centanr  Co.  t.  Neathery,  01  Fed.  900. 

163  U.  S.  207-228.  41  L.  132.  BACON  T.  TEXAS. 

Supreme  Court  ISAues  error  to  Inferior  State  court  where  highest 
State  court  refuses  to  review,  p.  215. 

SnprtODM  Court  has  JnrlsdlctlMi  for  State's  Impalrmieat  ai  com- 
tract  only  where  done  by  some  statute  or  construction  thereof, 
p.  21& 

Approved  In  McCuUongb  v.  Virginia,  172  U.  S.  116,  19  8.  Ct  139, 
Supreme  Court  Is  not  limited  to  mere  consideration  ot  language 
used  In  opinion.  See  66  Am.  St.  Rep.  335,  note. 

Supreme  Court  has  no  jurisdiction  where  State  court  finds  no 
contract  ever  existed  for  n<»i-comptIance  with  cnlglnal  act  p.  ^9. 

Approved  In  Douglas  v.  Kentucky.  168  U.  S.  S02,  42  L.  558.  IS 
8.  Ct  204,  Supreme  Court  may  determine  tor  itself  existence  or 
non-existeoce  of  contract;  dissenting  opinion  In  HcOuUongh  ▼.  Vir- 
ginia, 172  U.  8.  127.  19  8.  Ct  143.  arguendo. 

Distinguished  In  Inm  Mountain  R.  B.  v.  Memphis.  96  Fed.  120, 
ordinance  declaring  forfeiture  of  cmtract  and  Intention  to  seize 
tracks  is  Impairment  of  contract 

Courts.—  Wbptber  party  has  acquired  rights  under  State  land 
act  before  wltbdrawal  Is  not  a  Federal  question,  p.  219. 

Courts.—  Whether  change  in  Stiate  statute  Is  mere  revision  ot 
.  necessitates  different  construction  Is  not  a  Federal  question,  p.  225. 

Courts.— Where  there  la  non-Federal  ground  o.'  State  declsioo 
sufficiently  broad.  Federal  question  will  not  be  reviewed,  p.  227. 

BeafQrmed  In  Baker  v.  BrickeU,  1C6  U.  8.  717,  41  L.  1186.  17  S. 
Ct  990,  Wheelan  v.  Brickell,  166  U.  a  718.  41  L.  1186,  17  &  Ot 
1002.  and  McQuade  v.  Trenton.  172  U.  S.  (MO,  19  S.  Ot  294. 

Supreme  Court  finding  It  unnecessary  to  review  Federal  ground 
of  State  decision  will  dismiss,  not  affirm,  p.  228. 

Miscellaneous.— Cited  In  Walla  Walla  v.  Walla  Walla  Water  On, 
172  U.  8.  a,  10  8.  Ct  81,  not  m  point 
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163  D.  a  228-244.  41  L.  140,  WONG  WING  v.  UNITED  STATBa 
Aliens. —  Law   punisblng  vlolatiOD  of  exclufiiou  laws  bj  hard 
labor  or  confiscation  must  provide  Judicial  trial,  p.  237. 

DiBtingnlBlied  In  In  re  Tsn  Tm  Mee.  61  Ped.  866,  order  of  dqtortft- 

tion  may  be  made  without  jury  triul 

Aliens  may  be  excluded,  and  executive  departmeDt  may  be  ciTao 
^  power  of  Identifying  ferrestbig  ud  dcportiaff  tbem,  p.  237. 

ApproTod  Ja  United  fiutes  t.  Wong  Kim  Ark,  168  XJ.  8.  W,  43 
L.  OOS,  18  B.  Ot.  476,  reaffirming  rale;  In  re  U  Foon.  80  Fed.  883, 
infant  child  of  Cbinese  lawfully  residing  In  United  States  caimot 
enter  without  certiQeate;  In  re  LI  Sing,  86  Fed.  899,  requlremeut 
ttiat  Chinese  arrested  under  achulon  act  affirmatlTely  proTo  rtgbt 
to  remain  Is  consUtutlonaL 

AUflDs.— Detention  or  confinement  as  ln<dd«it  to  making  excls- 
bIod  laws  effectlTe  Is  valid,  p.  235. 

MIscellaDeoua.— Cited  in  United  States  t.  Woug  Kim  Ark,  16B 
U.  S.  0»4,  42  L.  907.  18  &  Ot  474,  chUd  bom  In  America,  of  Ohinsse 

parents,  la  a  citizen. 

163  D.  S.  244-2Ga,  41  U  140,  UNITDD  STATEIS  T.  WINCHBSTBB, 
BTO,  B.  & 

Ooozt  of  OUdms  has  bo  jnrlBdlctlon  since  act  of  18S7  of  dalm 
for  property  taken  tj  army;  Ik  Is  a  **  war  claim."  p.  SSSl 

Not  dted. 

163  C.  8.  258-2G8.  41  1..  151,   UNITED  STATES  T.  LAWS. 

Aliens.—  Contract  v\  hereby  alien  chemdst's  migration  expenses  are 
paU  Is  not  ^hlbfted      act  of  188S,  p^  259. 

Aniroved  In  United  States  t.  Gay,  W  Fed.  229,  afllrmlng  S.  0^ 
60  Fed.  255,  agreement  to  employ  non-resfdent  alien  as  window 

draper,  refunding  his  passage.  Is  not  prohibitod. 

Aliens.— Chemist  ts  member  of  profession  within  amendment  of 
1801  to  alien  Immigration  Uw  of  1885,  p.  206^ 

Approved  In  United  States  v.  Gay,  95  Fed.  227,  anti-alloi  con* 
tract  law  is  peual  and  strictly  construable. 

163  D.  a  2m-27X  41  L.  155,  EDWARDS  v.  BATD3  CO. 

Bonds.—  Kach  inatnrod  conpou  on  negotiable  bond  Is  separate 
promise  and  distinct  cause  of  action,  p.  272. 

BealBrmed  In  Umpire  State  Nafl  Oo.  ▼.  Amolcan,  etc..  Button 

Co..  74  Fed.  807,  33  U.  S.  App.  522. 

Circuit  Court's  Jurisilictional  amount,  in  suit  on  bonds  with 
matured  coupons.  Is  determined  bf  reckoning  latter  as  Independ- 
tnt,  not  as  Interest  p.  273. 

Anmed  1b  Greene  Co.  t.  Kortneht,  81  Fed.  S41«  ^  U.  9.  Appi 
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tSQ,  In  actiw  on  matnred  bonds  and  coupons,  nether  interest  oa 
bonds  or  coupons  after  maturity  constitute  part  of  matter  In 
dispute. 

Mlsctilaneons. —  Cited  In  Edwards  r.  Bates  Oo.,  19  Fed.  07,  sdb- 
sequent  phases  same  litigation. 

UB  n.  &  27S-^  41  U  IST.  HANFOBD  t.  OAVIB& 

OonatltatlnL— Obllgatlra  elatise  has  no  tetetmn  to  judicial  dfr 
cUmmi,  <«>  to  acts  In  fwce  wben  contract  mkde,  p.  279. 

Courts.— Allegation  tbat  Probate  Gout  acted  wltbout  Jurlsdlc- 
tlm,  etc..  Is  not  sufficient  sbowlng  of  undue  process  to  create  Ved* 
enl  queatlini,  pw  279. 

Courts.—  Presumption  Is,  Circuit  Court  Is  wltbout  Jurisdiction 
unless  coDtrary  afflrmatlT^  appears,  p.  279. 

Reaffirmed  In  Argonaut  Mln.  Oo.  t.  Kennedy  Mln.,  etc^  Co..  84 
Fed.  2,  Montana  Ore-Pnrcbaalng  Co.  r.  Boston,  etc^  Mln.  Oa,  85 
Fed.  868,  07  U.  8.  App.  17,  18,  and  Ban  Joaquin,  etc.,  Izr.  Oa  t. 
Stanislaus  Co.,  90  Fed.  620. 

Courts.— Arerments  showing  Circuit  Court's  JurlsdlctloD  sbould 
bt  posltlTe^  p.  279. 

Beafflrmed  In  St  Josepb.  etc.  B.  B.  t.  Steele,  167  U.  &  868.  48 
U  816y  17  B.  Ct  926k  and  Argonaut  Mln.  Od.  t.  Kennedy  Mln^ 
<vtc.,  Co..  84  Fed.  8. 

Approred  In  Press  Pub.  Oo.  t.  Monroe,  164  V.  S.  110,  41  L.  368. 

17  S.  Ct  41,  to  give  Circuit  Court  JurisdlctloD  orer  action  as  arisiug 
ander  Federal  laws,  fact  must  appear  from  plaintiff's  statement 
of  claim;  Muse  t.  Arlington  Hotel  Co.,  168  U.  8.  435,  42  U  683. 

18  8.  Ot  111,  record  must  sbow  definite  Issue  In  respect  to  poa- 
scBslon  of  Federal  right. 

168  U.  S.  280  288,  41  L.  160,  BIO  GBANDB,  VPO.,  BT.  T.  I^BAK. 

TrlaL— Refusal  of  Instmctlfm  Is  not  error  wtam  embodied  In 
charge  given,  p.  285. 

Approved  In  Chapman  t.  Reynolds,  77  Fed.  276,  83  U.  S.  App. 
flS6,  and  Baltimore;  etc..  K  B.  t.  Hellenthal.  88  Fed.  122,  60  U.  S. 
App.  196,  special  Instmctlon  need  not  be  given  on  point  eovwed 
by  general  instructions. 

NegUgence.— In  action  founded  on  negligent  opertitlm  of  cars. 
Instruction  as  to  defective  praulsw  Is  Irrelevant,  p.  287. 

Trial  court  proporly  rinses  Instruction,  singling  out  particular 
drcnmstances  and  omitting  others  as  misleading,  p.  288. 

Approved  in  Spurr  v.  United  States,  87  Fed.  706.  59  U.  8.  App. 
679,  and  Illinois,  etc.,  B.  Oo.  v.  Jones.  95  Fed.  800,  court  is  not 
required  to  give  spedal  Inatmctlona  which  give  particulu  facta 
undue  Importance. 
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163   D.    S.   28ft^  41  Ii.  168,  EKIOBTS  OF  VTCBIAB  j. 

g-AT.rVRTTT 

SomOcIaI  UBoelAtloii  nay  not  complain  If  c«rtlflcate-boiden  set 
on  nipreme  eonncH's  constnictlnt  of  rales,  p.  2DS. 

See  02  Am.  St  Rep.  57S,  note. 

Beneficial  a88ociation.'8  contlttwkl  vecelpt  of  assessments  on  ce» 
tlfldite  waives  forfeiture  for  noo-i^iTmeDt  of  lodge  dues,  p.  206. 
See  52  Am.  fit  Bep.  575,  note. 

Beneficial  association's  endowment  rank  being  forfeitable  upon 
w>u-payment  of  lodge  dnes,  lodge  secretary's  fallnre  to  InfMin  of 
MoA  Is  Imputable  to  asSMlathm,  not  to  Jiddw,  p.  267. 

Approved  In  Toom^  t.  Supreme.  Lodge,  147  Ho.  1S9,  48  S.  W. 
968,  affirmtng  S.  C,  74  Mo.  App.  523,  endowment  rank,  K.  of  P., 
Is  an  Insurance  company. 

Mlacelianeous,— Olted  In  Supreme  Lodgp  v.  Hill,  76  Fed.  471. 
and  Supreme  Lodge  v.  England,  94  Fed.  369,  as  to  Jurisdiction; 
Kal^ts  of  Pythias  t.  Powell,  26  Colo.  156,  63  Pac.  280,  action  may 
bs  broogbt  against  "Sndovment  Bank,  EL  of  P."  Instead  of  Su- 
|>«SM  Z«dfe 

16S  U.  8.  299-319,  41  I*  166.  BENNINGTON  v.  GEORGIA. 

Bimday.—  State  legislature  has  power  to  fix  day  for  cessation  of 
aQ  except  necessary  labor,  p.  304. 

AKVOTed  In  Keck  t.  OainesTllle,  98  Ga.  425,  25  fi.  B.  669,  re- 
■*«^itg  rale;  State  t.  Pmrdl.  88  Ohio  St  848.  BO  N.  IL  001,  19- 
koldlns  act  iffohlbltlng  Sunday  baseball  playing;  State  ▼.  Boathon 

By^  ps'  N.  D.  820,  66  Am.  St.  Bep.  600,  25  S.  E.  862,  and  Norfolk. 
Ite.,  B.  Co.  v.  Commoiiwenlth.  93  Va.  740.  24  S.  E.  842,  34  L.  R. 
A  110,  upholding  laws  prohibitins  certain  I'ailway  traffic  on  Sun- 
days; Smith  V.  State.  100  Tenn.  504,  46  S.  W.  560.  41  L.  R,  A.  435, 
upholding  law  requiring  railroads  to  provide  distinct  accommoda- 
tions for  whites  and  negroes;  Breyer  t.  Btote,  Tenn.  HO,  SO 
6.  W.  771,  npboldlng  law  problbttlng  barberlng  <m  Snndsy;  dl»> 
anting  ^tlnlon  In  Lake  Shore,  «tc..  By.  v.  Ohio,  ITS  U.  &  825,  19 
B.  Ot  480.  majority  upholding  Ohio  statnte  requiring  stoppage  of 
trains  at  certain  stationa 

Oonstitutlonal  law.—  Law  against  running  of  freight  trains  on 
Audsy  Is  regulation  ot  Internal  police,  p.  S07. 

Approved  In  Lake  Shore,  etc.,  By.  Ohio,  173  n.  S.  280.  19  8. 
Ot  467  ^  difipoiitlnfj  opinion  in  173  U.  S.  328,  19  S.  Ct.  480),  up- 
Mdlng  requlrenu'iit  that  trains  stop  at  Htatlona;  Smith  v.  State. 
'  106  Tenn.  511.  40  S.  W.  571,  41  L.  K  A.  430.  upholding  rf^qufremeiit 
te  separate,  equal  train  accommodations  for  whites  and  negroes. 

Oonmsm^Beal  6tate  p^e*  regulations  ftffectlng  commerce 
sBlr  teddMitally  are  vhlld  nntn  Oongress  acts,  e.  g.,  law  agalnit 
inoday  freight  trains,  p.  817. 
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Following  citing  cases  uplioM  i  <  .;"'>^tive  laws;    New  York,  etc^ 
R.  R.  T.  New  York,  1(5  U.  S.  KM.  11  L.  S54.  17  S.  Ct  419.  law  nea* 
lating  mode  of  beating  cars;  Gladson  v.  Minnesota.  166  U.  B.  480, 
41  L.  1060,  17  8.  Ct.  62S,  MlniuMtiR  met  requiring  traina  to  stop  at 
county  Beats;  Chicago,  etc.,  Ry.  T.  ^olan,  169  V.  S.  138,  «  L.  flOZ. 
IS  a  Ot  291,  act  providing  tbat  ranroad*!  liability  as  carrin  AaO 
not  be  exempted  by  contract;  Elchmond.  etc.,  R.  R  t.  R.  A.  Pat- 
terson Tobacco  Co..  169  U.  8.  316,  42  L.  761.  18  8.  Ct.  337.  Vlrgioia 
act  establishing  role  of  evldeoce  ordering  character  of  proof  fcy 
which  (barrier  may  show  limited  liabiUty;  MlsBOuri.  etc.  By.  t. 
Ilaber.  169  U.  S.  627,  42  L.  883.  18  S.  Ct.  403.  Kansas  law  pn^ 
hibiting  importation  of  diseased  cattle;  Lake  8bor«,  etc^  Sr*  v 
Ohio.  173  U.  8.  298,  19  8.  Ot  470  (Me  dissenting  opinion  In  ITS 
U.  6.  327,  19  &  Ct  481),  majcffity  upholding  act  requiring  atopplof 
of  trains  at  certain  station;  Pelrce  t.  Van  Duseii,  78  Fed.  609,  47 
0.  8.  App.  33©,  law  prohibiting  railroad  roiitra«-ts  restricting 
bllity  to  employees;  State  v.  Harbourne.  70  i.'(.::ri.  493.  06  Am  BL 
Rep.  132,  40  AU.  182,  40  L.  R.  A.  610.  statute  punishing  transmb. 
Blon  of  bets  on  races;  State  v.  Wegener.  77  Minn.  500.  77  Aa. 
St  Rep.  689.  80  N.  w.  6;i7,  act  ttesniliw  and  deOnlng  buslQess  of 
commission  merchant;  Smith      8tat^  260  Tenn.  608.  46  8.  W.  569, 
41  L.  R.  A.  4S4,  act  requiring  separate  accommodations  for  whltti 
and  n^Toes  on  trains;  Watera.  etc..  01!  Co.  t.  State,  19  Tei  Civ. 
App.  le,  44  8.  W.  943.  act  prohibiting  agreements  restraining  tride; 
dissenting  opinion  in  State  t.  Holleyman.  55  S.  C.  244,  83  8.  B. 
360,  «  L.  a.  A.  578,  majority  holding  law  prohibiting  posaoMlon 
of  liquor  purchased  without  State  unconsUtntlonaL 

Distinguished  in  Sawrie  v.  Tenaeawe.  82  Fed.  6ia.  623,  sUtats 
prohibiting  sale  of  cigarettes  Is  rold  ks  to  original  packar* 

1«3  U.  8.  819-821.  41  L.  174.  HUXTINGTON  v.  SAUNDERS. 

Bankruptcy.- Supreme  Court  cnu  review  Circuit  Court  of  Ap- 
peals' dismissal  of  appeal  from  Circuit  Court's  refuaal  to  veriss 
District  Court's  dismissal  of  appoaltlon  to  OMusek  a  tSOi 

Not  cited. 


U8  U.  &  821-825.  41  Ll  17D,  RinfeFBNNINa  V.  OHRUaa  «». 

Public  landa.-  Departmenf  •  flndlnga  oa  ««e8tloits  of  tket  am 
In  general,  final,  p.  323. 

Approved  In  Johnson  t.  Drew.  171  u.  S  9ft.  16  S.  Ct  802  party 
cannot  defend  against  patent  duly  issued  upon  ground  of  his  pos- 
session at  time  of  Issuance;  Saunders  t.  La  Purlslma  Gold  Ula. 
Co.,  125  Cal.  IK.  57  Pac.  669,  lands  plotted  as  agricuttoral  an  m 
open  to  setUement  as  mineral  lands. 

Public  lands.—  Patent  for  lands  reserred  from  wtir  m  dld^ 
rated  to  special  purpose  confeis  no  tttle^  saiL 
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Approved  In  Kortbern  Tac.  K.  R.  v.  Colburn,  104  U.  S.  387.  41 
L.  4S<),  17  S.  Ct.  100,  patent  Is  not  always  conclusive,  nor  are  diruct 
proceedings  to  set  it  aside  always  iiftcssary;  Beley  v.  Naplitaly 
160  U.  S.  356,  42  L.  77G,  18  S.  Ct  35ri,  patent  docs  not  preclude 
inquiry  into  effect  of  act  of  July  23,  186G;  Gan'avd  v.  Silver  Peak 
Mines,  82  Fed.  583,  reaffirming  rale;  United  States  Coos  Bay 
V^tm-Road  Co.,  89  Fed.  VS&,  i^ere  grant  attempted  to  Ineluda 
land  to  which  homestead  rights  had  attached;  Hevttt  t.  Sehnlte, 
7  N.  Dak.  605,  76  N.  W.  230.  patent  baeed  on  entry  <ot  Hand  vltfats 
Indemnity  grant  to  Northern  PacIQc,  after  withdrawal  thereof,  is 
void;  Northern  Pac.  Ry.  v.  Miller,  20  Wash.  31.  54  Pac.  606.  pate.it 
Issued  after  prior  grant  may  be  collaterally  attacked;  Deweese  T. 
BelDhard.  165  U.  6.  339,  41  L.  758.  17  S.  Ct  341,  arguendo. 

VnbUo  lands.— Patent  Issued  tabsequoit  t»  reservation  vt  lo- 
coipwated  town  nnder  B.  S..  Ii  22fi^  2289^  Is  void,  p.  331 

188  U.  8.  325-381.  41  U  117,  UNION  MAT.  BANK  T.  LOUISTUXOl 
ETC.,  HT. 

Courts.— Decision  worded  generaUy,  that  nsnrions  contract  not 
enforceable,  raises  no  Federal  question,  though  creditor  a  niatlonal 
bank.  p.  330. 

Appcored  In  Lejrson  t.  Parla,  170  U.  &  41,  42  L.  941,  18  S.  Ot 
G02;  controTersy  as  to  wUeh  of  dslmanta  has  snperior  eqnltr  to 
shares  of  national  bank  stock  Involves  no  Federal  question;  Noble 
T.  Mitchell,  164  U.  S.  373.  41  L.  474,  17  S.  Ot.  112,  highest  State 
conrfs  construction  of  Its  insurauce  laws  Is  controlling. 

Distinguished  in  Nashville,  etc..  Ry.  v.  Taylor,  8G  Fed  175,  suit 
to  enjoin  certification  of  assessment  on  ground  that  complainants 
had  been  denied  right  of  equalization  Involves  Federal  question. 

Banks.— National  banks  are  anbileet  to  rales  as  to  interest  pre- 
scribed bf  Sfitto  laws,  S81. 

16S  U.  8.  aSl-342,  41  L.         WBBSTBR  t.  LUTHBB. 
Public  landa.— Right  to  ** additional  homestead"  under  R.  0., 

I  2306,  is  assignable,  p.  342. 

Approved  in  Beley  v.  Naphtaly,  169  U.  S.  863,  42  L.  779,  18  S. 
Ct  357,  act  Of  1866,  "to  qnlet  titles  In  California"  Includes  pnr- 
ehascn  from  Mexican  grutoas;  Pardoe  t.  Merritt.  75  Minn,  15. 
1«C  17,  77  N.  W.  554,  right  to  enter  Sadler's  additional  homestead 
may  l>e  sold  as  personal  property  by  general  guardian;  Montague 
T.  McCarroIl,  15  Utah,  323,  325.  49  Pac.  419,  420.  Irrevocable  power 
of  attorney  to  enter  land  on  soldier's  scrip  may  be  given. 

Statutes.—  Land  d^artment's  construction  of  law,  though  enti- 
fled  to  nspeet;  cannot  defeat  obrloos  Intent  of  law,  p.  842. 

Apptmed  In  Hartman  v.  Warren,  76  Fed.  102.  -10  U.  S.  App.  245, 
and  McFaddeu  v.  Mountain  View  Min.,  etc.,  Co.,  87  Fed.  160,  re- 
affinnlng  rale. 

Vou  XU  -  66 
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16B  V.  B.  342-846^  41  L.  183,  HIIiBOBN  T.  UNITKD  STATSa 
DLrtrict  attonuj  should  acconnt  fv  fees  allowed  for  rtnftnrtlng 

habeas  corpus  cases  under  Chinese  excloalon  acts,  p.  844. 
Dlctriet  attorney.  In  cases  where  entitled  to  charce  fee,  shoold 

also  guerally  return  earnings  In  Us  emolument  account,  p.  84& 
Not  dted. 

163  U.  &  846-363,  41  L.  164.  JBTBAMBR  OOQUITIUJI  T.  UNXTBD 
STATEJ& 

Dlstriot  Ooort  of  Alaska  to  Sa^ieme  Oonrt  of  that  terrltoiT 
within  act  of  1891.  I  IB^  p^  SOS. 

District  Coort  of  Alaska  decrees  are  rerlewabto  Iqr  OrcDlt  Ooort 
of  Appeals  for  ninth  drcult,  p.  858. 

Approved  In  Thorp- t.  Bonnlfleld.  168  V.  &  708,  42  Ij.  1211.  18 
B.  Ot  M7,  memorandnm  decision;  Lewis  t.  Johnson,  90  Fed.  074, 
B.  II  UOl.  687.  proTldlng  for  transfer  ot  causes  In  which  lodge 
Is  Interested  to  Circuit  Oonrt  In  adjoining  fltato  does  not  authorise 
transfer  from  Alaska  to  WasbiDgton  courts. 

163  U.  &  883-368;,  41  U  186^  TBXAS,  BTC.  RT.  T.  OSNTRT. 

Appeal  lies  bj  defendant  from  decrees  aggregating  $10,000,  ap- 
portioning damages  for  Mnplt^eeTe  death  among  those  entitled, 
thoui^  the  sqiarate  decrees  tar  less  Qian  appelate  amount,  p.  861. 

Approred  In  Soutbeni  Pac.  Co.  r.  Tomllnson,  163  V.  &  87fi^  41 
U  196. 16  8.  Ct  1173,  defendsnt  taaj  object  to  Jndgmait  apportion- 
ing damages  as  unlawfully  fixed  by  plaiDtiff. 

A^eaL— Circuit  Court  of  Appeals'  deaee  affirming  Olrcnit 
Court  Is  final,  though  sum  tot  which  rendered  nnspedfled,  p.  868. 

Bailroads.— Whether  road  engine,  with  flat  car  attached  for 
switching.  Is  safe  appliance^  im  for  Jury,  p.  866. 

Bailroeds.— Presumption  Is  person  did  stop,  look  and  listen  for 
approaching  trains,  p.  366. 

Approved  In  Chesapeake  eto.,  Ry.  t.  Btede,  84  Fed.  98,  B4  U.  8. 
App.  662.  and  Illinois  Cent.  R.  Co.  r.  Jones,  96  Fed.  380,  burden  of 
establishing  contributory  negligence  Is  on  def«idant;  Nort<Hi  t. 
North  Carolina  R.  B..  122  N.  C.  929,  29  S.  B.  892.  In  absence  of  evi- 
dence presumption  Is  against  contributory  negligence. 

DlsdngulBhed  In  Smith  v.  City  Ry..  29  Or.  547,  46  Pac.  780,  not- 
withstanding evldmce  that  plaintiff  looked  for  approaching  car 
question  Is  for  Jury. 

Ballroadfl.—  If  no  evidence  whetiier  deceased  stopped  and  lo<rtced 
or  not.  general  Instruction  as  to  cmitrlbutory  negligence  snllleeB, 
p.  S67. 

Reaffirmed  In  Chesapeake,  etc.  By.  t.  Steele^  8ft  Fed.  100;  M  €. 
B.  App.  60S. 
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Xegligence  is  for  jury  where  reasonable  men  may  fairly  Aitta 
u  to  whether  then  was  negllgiBeCh  p.  968. 

Approred  In  Warner  t.  Baltlmqn,  etc^  B.  B*,-ie8  IT.  S.  848;  4S 
U  407, 18  8.  Ot  71.  Welaa  V.  BedHehun  Iron  Co^  88  Fed.  26,  08 

U.  S.  App.  634.  gpragne  t.  Sontbon  Ry.,  92  Fed.  61.  63  U.  S.  Ai^ 
714,  aod  Illfnols  Cent  B.  Co.  t.  Jones,  OS  Fed.  373,  all  reaffirming 
mie. 

VegUgence  la  question  of  law  where  all  reasonable  men  most 
draw  same  coachuitoDB  from  facta,  p.  86& 

ApproTcd  In  McPeck  t.  Central  Tt  B.  B..  79  Fed.  891,  BO  tJ.  a 
App.  29,  verdict  may  be  dlneted  ftr  dtfebdant  od  mere  qnesUm 
of  fact  when  proofs  are  tnanfficioit  t6  rnpport  contrary  verdict; 
United  States  v.  Kuhl,  85  Fed.  626,  where,  from  Inspection  of  In- 
<lictiueDt,  it  becomes  clear  that  verdict  Of  guUty  wonld  raanlt  tm 
new  trial,  same  ■will  be  quasJied. 

163  U.  8.  369-376*  41  L.  193.  SOUTHERN  FAC.  CO.  T.  TOMUN- 
80N. 

TtUL— Widow  anlng  tar  hnaband*s  death  may  not,  In  remlttiHf 
^ages,  reduce  share  of  proceeds  app«tIoned  by  statute^  to  i»* 

wwed's  mother,  to  nominal  sum,  p.  37B. 
Cted  Id  70  Am.  St.  Rep.  G85,  note.  '  , 

tJ.  8.  376-386,  41  L.  196,  TALTON  T.  MATES. 
^dlaas^Powen  and  atatu  of  Cherokee  Nation,  stated,  p.  88(k 
rtl H ui._  Mnrder  of  one  Cherokee  by  another  Is  not  crime 
TTnlted  States  requiring  indictment  nnder  Its  laws.  p.  S82. 
'^'iians.—  Fifth  nraendment  as  to'grand  jury  has  no  applleatloB 
^  Olioj^^ee's  local  s^f-gormunuit  p.  384. 

■  Whether  one  atatote  of  Cherokee  Nation  Is  repealed 

"  another  is  foIpIv  for  ronrts  of  that  nation,  p.  385. 
Cft^^j  In  Kordstrom  v.  Washington.  164  U.  S.  705,  41  L.  1183,  17 
887.  memorandnm  declalon. 

S.  S85-#1B,  41  L.  199.  MEYER  v.  RICHARDS. 
Of  ^        —  Bond  declared  non-nUatent  by  State  Constitution  at  tima 
may  not  be  subject  et  Talld  sale,  p.  SM. 

Rlgbte  and  obligations  of  parties  to  contract  are  deter- 


^      -    by  law  of  place  where  made,  p.  887. 
ity  of  Identity,  p.  410. 


and  notes.—  On  sale  of  ccHmmerda]  paper  there  la  Implied 
^^^^*aty  of  Identity,  p.  410. 

«l^^^^«ored  In  WaUer  t.  Staples,  107  Iowa,  741,  77  N.  W.  671,  aa- 
at  of  mortgage  canica  with  It  Implied  warrant  of  gennln*> 


^^"^^  of  bonde  being  void  by  Atatft  Gtmatitntlon.  although  partial 
'^^ot  know  tt.  Tcndea  may  recover  prices  p.  416. 
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Mtscellaneoat.—  Cited  In  Nasbaa  Iron,  ete,>Otk  T.  OiimI^  fjl.  9tM» 
ae,  60  U.  S.  Appu  468,  not  In  point. 

163  U.  8.  416-426,  41  L.  211,  BANK  OF  00100019  T.  TBNMW- 

SBB. 

Oonrta. —  No  effect  can  be  given  part  of  State  court's  opinion  fln- 
Toring  plalDtlffB  Id  error,  rendered  Immaterial  by  Judgment  agaliMt 
them  on  another  ground,  p.  420. 

Snpreme  Court  looks  Into  State  comt^s  ofdnloii  only  to  dlacorer 
gnmnd  on  wtalcb  Judgment  proceeded,  pi  43A, 

SnpredOM  Court  will  affirm  State  Judgment  properly  decMlag  VaA- 
oral  question,  though  on  lmproi>er  ground,  p.  422. 

Constitattonal  law.— Amendment  wftbdrawlng  cbarter-tax  ex- 
emptltHi  of  bank  stock.  Issuable  to  d^HWltors,  is  nUd  as  ■gahist 
depositors  aft«  such  amendment  p. 

Tax  exemption  must  be  clear  and  iBdubitable,  p.  423. 

Approved  In  New  Orleans  v.  Citizens'  Bank,  167  V.  S.  402,  42  L. 
213,  17  S.  Ct  015,  exemption  of  capital  of  corporation  doe*  aat 
necessarily  «empt  shareholders  from  taxation  on  stock. 

Constitutional  law.—  Law  withdrawing  bank's  charter  right  to 
issue  stock  for  deposits,  is  valid  except  as  applied  to  prior  Immmt 
P.42& 

Approved  in  Galveston,  etc..  By.  v.  Texas,  170  U.  B,  940,  42  L. 
1022.  18  S.  Ct  609,  charter  clause,  granting  right  to  consolidate. 
Is  not  vested  right  prior  to  consolidation;  People  v.  Adirondack 
B7„  160  N.  r.  247,  54  N.  B.  606,  affirming  rule  with  ceq^  to  fail- 
way's  right  to  unused  right  of  way. 

163  V.  B.  427-444,  41  L.  216.  UNITED  STATK8  ▼.  BSAIAT  00. 

Thilted  States.— Claims  against  from  eompUUM  vMl  nftf 
bounty  law  before  Its  annulment  are  of  moral  asd  honorary  Da> 
tnre,  p.  489. 

Approved  In  Allen  v.  Smith,  178  U.  8.  402,  10  8.  Ot  451,  mana- 
factnrer  of  sni^,  not  producer  ot  cant,  Is  eotltted  to  bonnty,  aiktar 
act  of  1896;  Stithon  v.  United  States^  81  S'ed.  St4»  BS  U.  8.  App^ 
872,  and  Succession  of  Allen.  49  La.  Ann.  1110,  22  SOi.  824*  arfueoda 

United  States.— Congress  may  pay  clnlms  of  moral  or  hOBortiy 
nature,  growing  out  of  Invalid  law,  p.  430. 

Approved  in  Guthrie  Nat  Bank  v.  Guthrie,  178  V,  8.  880^  10  8. 
Ct  B}6,  Oklahoma  l^islatnre  has  like  power;  fftata  t.  Bador,  18 
Ohio  C  O.  21,  one  voluntarily  paying  void  tax  with  knowledge  of 
facts  rendering  It  void,  cannot  restrain  application  of  money  raised 
thereby  to  purpose  ot  tax;  Lewis  Co.  v.  Gordon,  20  Wash.  89,  M 
Pac.  781,  upholding  act  providing  for  paying  OTpnnef  teeomt 
In  building  ditch  under  unconstitutional  act 

ConsUtatlonal  law.—  Whether  cUlm  is  eqoltalfla  «r  MiM  aUlffr 
Ck«  of  goremment  la  tor  Congress  to  decide,  p.  444. 
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Apprvred  In  ABen  t.  Smttt,  ITS  V.  &  888, 19  a  Gt  447,  (cnenUr. 

United  States.—  Act  of  1805,  appropriatlDg  money  to  those  com- 
plying In  good  faith  with  invalid  bounty  law,  is  valid,  p.  414. 

Reaffirmed  in  Burdon  Sugar  Ilef.  Co.  v.  Payne,  Ui7  U.  S.  148,  42 
U  112,  17  S.  CL  68,  and  Allen  t.  Smith,  173  U.  S.  394.  10  S.  Ot  44S. 

163  U.  S.  44IMG2,  41  U  221,  BLACK  T.  BLKHOKN  MIN.  GO. 
miiM— Wife  of  locator  of  elahn  liaa  no  dowor  rigbts  Aoreln 

u  against  grantee  of  ench  locator,  p.  462. 

Approved  In  St  Louis  Srhi.  Co.  v.  Montana  MIn.  Co.,  171  V.  S. 
86Bw  19  S.  Ct.  63,  contract  to  sol!  mluiug  location  Is  enforceable; 
Phcenlz  Mln.  Co.  v.  Scott,  20  Wash.  51,  52,  54  Pac.  778.  770,  code 
section  rcQnlrir^  husband  and  wife  to  join  In  conveyance  of  com- 
munity realty,  doee  not  apply  to  mining  location;  Del  Monte  MIn. 
Ok  Last-Chance  Mln.  Oo^  m  U.  &  62, 18  a  Ot  89^  ftnd  QUUa 
T.  Downey,  86  Fed.  486^  88  '^.  a  App.  078,  acgnoido. 

163  V.  S.  4r>2-4f)0.  41  L.  224.  FAUST  v.  UNITKD  STATES. 

Indictment  will  not  be  quashed  because  name  "  \V.  J.  Foust  "  ia 
spelled  "  W.  S.  Faust,"  p.  454. 

Indiotnunt  need  not  contain  correct  spdllng  of  name  if  anbetan- 
tlally  Oie  same  aonnd  la  pwacrred,  p.  404^ 

Post-offlce.—  Certified  copy  of  postmaster's  account,  made  np 
under  sole  management  of  asslBtant  charged  with  embezzlement- 
la  admissible  against  blm,  p.  466. 

GMmlnal  law,— It  la  not  tmx  to  reject  erld^ce  that  anothai 
prerloiuly  committed  another  offense,  p.  460. 

Appeal.—  Refusal  to  permit  witness  to  be  recalled  to  change 
■tatnn^its  made  on  cross-ezawInatlfHi,  Is  discretionary,  p.  455. 

SoBt-offlce.— On  indictment  of  asslatant  poatmaster  for  embaaal*- 
Bent  prlndpal'a  ncnt-aaaeiit  need  not  be  proved,  p.  406. 

Not  dted. 

163  U.  S.  450-1G7,  41  I,.  226.  EDDY  T.  LAFAYETTE. 

Bailroads. —  In  Indian  Territory,  siimmons  in  action  agalnit  Wll- 
road  recelTer  may  be  served  on  station  agoit,  p.  464. 

Approved  In  Pelrce  t.  Van  Dnsen.  78  Fed.  701,  47  U.  8.  App.  839, 
law  partially  abn^tlng  fdtow-aerrant  role  applies  to  acUima 
against  receIv«-B. 

Appellate  court  will  not  presume,  in  suit  against  railroad  tot 
burning  hay,  that  It  was  cut  by  trespasser,  where  record  falls  ta 
skov  whefber  <m  common  or  private  Indian  landa,.  p.  4^ 

Partlee.—  One  cutting  hay  on  Indian  lands,  In  return  for  part  ot 
crop,  may  sue  for  destruction  by  locomotive  lire,  p.  466. 

Ballroad's  action  In  letting  conibu.'itlble  miitcrials  collect  Bear 
trade,  is  fact  from  which  Jury  may  Infw  negllgooccv  p.  467. 
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Approved  In  St  Loals,  etc,  I^.  r.  Mathews,  166  U.  S.  21.  41  L. 
619.  17  &  Gt  260,  nphcMlBg  act  making  rallroada  liable  Air  flrea 
from  locomotiTca.  and  giving  them  bwarable  Intraett  In  adit^nlng 

property. 

Appeal.— Instmctlon  aa  to  jnry's  allowance  ii€  tBtenst  In  tort, 
la  Immaterial  wbere  jury  allows  none,  p.  46T. 

168  n.  &  468-486.  41  L.  230.  GBAT80N  T.  LYNCH. 

AppeaL— Spedal  findings  of  fact  by  trial  court  on  waiver  af 
jnry,  are  of  ultimate  fact,  binding  on  appellate  conrts,  p.  472. 

Sapmna  Court,  on  appeal  from  territories,  considers  only  whether 
findings  support  judgment  and  error  in  nillngs,  p.  478. 

Approved  In  Klein  v.  Seattle  77  Fed.  200,  44  U.  8.  Appu  741. 
whether  special  findings  sustain  judgment  Is  <Hily  question  review- 
able In  patent  appeal;  Ulgerai  v.  Montana  Cent  Ry.,  77  Fed.  252. 
44  IT.  8.  App.  724.  decree  In  equity  will  not  be  reversed  for  error 
In  admitting  evidence,  result  being  unaffected. 

Appeal—  Where  reviewing  power  aame  as  though  trial  by  Jury, 
ai^llate  court  has  same  powers  as  npcm  writ  of  oror,  4*^. 

Appellate  court  will  not  set  aalde  trtal  conrps  findings  of  fact. 
If  supported  by  competoit  evidence,  though  IncompeCeot  admitted, 
p.  478. 

Pleading.—  Proof  ot  **  Infectious  "  diseaae  la  not  a  variance  from 
pleading  of  **  contaglmis,**  p.  477. 

Pleadix^.— Variance  la  Immaterial  nnlesa  misleading  opportt* 
party  In  bis  defense  on  merits,  p.  477. 

Pleading.—  Proof  that  contagious  disease  was  commnnlcated  to 
cattle  in  place  alleged,  or  another,  la  not  variance^  p.  478. 

Pleading. —  Allegations  ct  place  need  not  be  proved  witii  iffe- 
dslon,  p.  470. 

Appeal.— Objections  tor  variance  are  too  late  If  first  raised  OD 
appeal,  p.  470. 

Evidence.-  Persons  not  experts  may  testify  as  to  symptoms  of 
cattle^  In  suit  tor  communicating  contaglona  dlseaa^  p.  479. 

Appeal.— Evidence  of  title  improperly  admitted  In  tort  action, 
being  Immaterial,  is  not  reversible  error,  p.  480. 

Evidence.—  Department  of  agriculture  officers  held  competent  ex- 
perts on  cattle  disease,  though  never  In  district,  p.  480. 

Approved  In  State  v.  Main,  69  Conn.  Iti.  61  Am.  St  Rep.  48,  87 
Atl  86,  86  Ij.  R.  A.  620,  deputy  commissioner  of  "  peach  y^owa  *" 
may  testify  as  an  expert  In  proeecotlMi  for  violation  of  statute. 

Animals.-  Pencea  need  not  be  built  by  cattle-owner  to  protect 
from  contagion,  contrary  to  cuatom  of  country,  p.  483. 

Animals.— One  knowing  his  cattle  have  Infections  disease  li 
bound  to  pravent  its  CMumunlcatloD  to  others,  p.  48^ 
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Animals.—  Care  required  of  cattle-owner,  to  preroit  their  getting 
dlseeae  from  others,  depends  on  clrcumBtances.  p.  4S4. 

Appeal.— Practice  Of  mnltlptylng  ualgnmotta  of  error,  disap- 
proved, p.  48K. 

improved  In  New-  Jereey  Zinc  Ca  r.  Ldilgh  Zinc  Go^  fl9  N.  J.  I* 
ISO;  85  All  Bie;  Lnird  t.  Upton,  8  M.  Mex.  418.  46  Pac.  1011.  and 
Padllla  T.  Territory,  8  N.  ICex.  tsm,  48  Pac.  im  aU  boldlng  Ib- 
stmctlon  not  shown  excepted  to  cannot  be  reviewed  on  appeal; 
Botrego  T.  TenrltoiT,  8  N.  Mex.  484.  46  Pac.  8&A,  reaffirming  die* 
^vroTaL 

163  U.  8.  485-401,  41  L.  236,  UNION  PAC.  RT.  v.  JAMBS. 

BAllroads.—  Only  lesne  being  whethw  frog  waa  iwopecly  Mocked 
at  time  of  a<:>cld«it  want  of  InstmctltHia  aa  to  prerlona  nnUocklng, 
ta  not  gronnd  tor  revereal,  p.  48B. 

Not  dted. 

168  U.  &  481-498.  41  L.  239.  HI880UBI,  BTO..  BT.  T.  COOK. 

Pablle  lands.—  PlUng  of  map  of  anrreyed  line  of  Mlaaonri.  etc 
railroad,  fixed  the  route  within  meaning  of  act  of  1866.  p.  496. 

Public  lands.—  Filing  of  map  under  Kansas  railroad-aid  act  ot 
1866,  secured  withdrawal  of  lands,  and  location  of  line,  p.  497. 

Poblle  lands.— Settler  aftw  railroad  d^nltely  located,  cannot 
be  brought  within  Its  lines      subsequent  change  ot  route,  p.  488. 

Not  cited. 

168  U.  S.  499-804.  41  L.  242.  UNITED  STATiES  t.  ALLEN. 

Customs  act  of  1880  did  not  continue  In  force,  prior  right  to  dnw- 
back  on  bituminous  coal  used  on  coast  steamers,  p.  503. 

Gtted  In  Wheeler  t.  United  States,  76  Fed.  656,  Importer  li  not 
entitled  to  drawback  on  improTed  bottles  and  corks  re-exported 
with  Amulcan  bear. 

Customs  duties.- Claims  for  acemptions  are  strictly  conatmed, 
p.  S04. 

leS  U.  8.  604-520,  41  L.  244,  WABD  T.  RACE  HORSE. 

Treaty  with  Indians  may  be  superseded  by  act  ot  Congress  ad- 
BKlttlng  State  to  Unim,  p.  611. 

Indian  treaty,  ctnferring  hunting  rights  on  public  domain,  la 
r^>ealed  by  admission  of  territory  to  Union,  p.  614. 

Approved  in  Pablo  t.  People,  23  Colo.  137,  46  Pac.  687,  87  L.  B. 
A.  638,  Utes  are  amenable  to  State  laws  tux  offensea  committed 

without  reservations. 

163  U.  8.  520-537.  41  L.  2S0,  INDIANA  t.  KENTUCKY. 

States.—  Kentucky-Indiana  boundary  settled  as  determined  fey 
commission,  p.  587. 

Not  dted. 
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ICS  U.  8.  537-664,  41  L.  256,  PLBSST  FERGUSON. 

Constitution.— Law  Implying  dlsttnctlcHi  between  whHM  and 
negroes  does  not  create  biTolantary  smrltade  or  Inequality,  p.  548. 

Constltatioiial  law.— Fourteenth  amendment  was  not  deelgned 
to  secure  social  equality  between  races,  p.  544. 

Approved  In  Oblo  Val.  Ry.'s  Receiver  v.  Lander,  —  Ky.  — ^  47  8. 
W.  848,  railroads  may  make  reasonable  regnlatloiu  for  separatlai 
of  white  and  colored  paBsragers. 

Conatitntioiial  law.— Police  power  mnat  be  reasonably  exwclsed, 
not  f«  oppression  of  particular  clasa.  p.  660. 

Approved  In  Smith  v.  State,  100  Tenn.  607,  48  &  W.  670,  41  L 
R.  A.  4S5.  npholdlng  requirement  for  s^ianite  train  accommoda- 
ttons  for  whites  and  n^roes. 

Oonstltational  law.— Legislature  has  large  dlscretloo  u  to 
reasonableness  of  police  regulations,  p.  660. 

Approved  In  Atchlaon.  etc.,  R.  R.  v.  Matthews,  174  U.  S.  105,  19 
8.  Ct  618,  upholding  law  Including  attorney's  fees  In  judgments 
raeovwable  from  railroads  for  flres  from  locomotives. 

Onistltatloual  law.— Legislature  may  enact  police  laws  with 
view  to  established  usages  of  people,  p.  (RiO. 

Approved  In  Watery  etc.  Oil  Oa  v.  State^  19  Tex.  Glr.  App.  17, 44 
B.  w.  9M,  npholdlng  acta  of  1889  and  1806  prohibiting  eomblnatfona 
restraining  trade. 

Oonatltotlonal  Uw.— Separate  coach  law  for  whites  and  negroee 
is  valid  police  regulation,  p.  561. 

Approved  In  Brinkley  v.  LonlavlUe,  etc,  R.  B.  95  Fed.  865,  re- 
affirming  rule;  Ctmith  r.  State,  100  Tenn.  603.  48  a  W.  569,  41  L. 
R.  A.  484,  npholdlng  law  requiring  railroads  to  provide  equal 
separate  accommodations  for  whltea  and  negroee;  dissenting  opln- 
Ion  In  Ohio  Val.  Ry.'s  Receiver  t.  Lander,  —  Ky.  — .  47  S.  W.  88B, 
oiajorlty  opinion,  supra. 

168  U.  fi.  664~«I1,  41  L.  265,  UNION  PAO.  RY.  t.  OHIOAOO, 
BTG.,  RY. 

Railroad  corporations  possess  powen  conferred  and  thoae  fklrly 
Incident,  p.  SSL 

Approved  In  California  Bank  v.  Kennedy,  167  U.  8  887  42  U 
^  ^^^'^         corporation  may  plead  ultra 

Railroad  contract  disabling  It  from  Ita  public  dntlea  la  sot  «d. 
forceable  by  doctrine  of  eetoppel.  p.  581. 

Approved  in  CaZlfomla  Bank  v,  Kennedy,  167  U.  S  371  42  L. 
Ml.  17  8.  Ct  835.  one  national  bank  purchasing  stock  of  a'aother: 
I-ouIsviUe.  etc.,  Ry.  v.  Louisville  Trust  Co,  174  U.  6.  567.  19  a 
(  t  823.  where  one  railroad  corporaUou  guaranteed  bcmds  of  an- 
other; De  La  Vergne  v.  German  Sav.  Inst.  175  U.  S.  59  20  a  Ot 
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8k  it  ts  not  within  general  corporation  powers  to  purchase  stock 
Of  otber  corporations  to  control  their  management;  Park  Hotd 
Oft  T.  Foaxttt  Nat.  BftBk,  86  F«(L  747,  api^iylng  rule  to  making  of 
accommodKtkn  intjm  bK  cflQ^pwatlOQ;  Bowen  t.  Needles  Nat  Bank, 
94  Fled.  eOQ,  nltni  '^^^  eantnict  of  natloiial  bank  cannot  ba 
ratified  on  groond  of  estoppel. 

Bailroads  cannot,  without  State's  consult,  disable  themselves 
from  tbolr  proper  fnncfelABai  p.  6SL 

Oontnats. — Cbanwtit  ot  contiket  te  not  detonulned  b7  nam*  ' 
gtreo  It,  p.  062. 

Railroad  allowing  another  to  run  trains  on  Its  tracks,  vnder 
former's  direction,  is  trackage  agreement,  not  a  lease,  p.  583. 

SaUroad  may  glre  anodMr  tracfci«e  liglOB  vltboat  expnas  stat- 
utory aattioiltr.  P-  B8B. 

Bailxoada^  Pacific  nllroad  acta  reqidnd  that  other  companies 
ba  allowed  to  nao  Omaha  brtdcvk  P-  SUS. 

Sallzoad'a  ablUtr  to  discharge  Its  pubUc  dntiea  la  Umlt  «C  Iti 
loa  dlsponendl  orer  property  and  rights,  p.  680. 

Trial — Denial  of  motion  to  permit  evidence  aftor  eloae  of  teatt- 
monj  la  not  abnse  of  dlacretion,  p.  S81. 

Onaporation^  «mtraet  la  not  IniWld  beeaiiso  otfe'a  diartv  ax- 

ptres  before  Its  tennlnatlon.  p.  5!^. 

Corporations.—  Contract  between  A.  and  a  COvporatlon  whoae 
members  wholly  owned  and  controlled  another  la  not  rold  tut  want 
■f  conalderatlMi,  as  to  latter,  p.  002. 

Obnmlt  Ocmrt  of  Appeals'  judgment  la  not  error  beeanse  Ignoring 

Circuit  Court  error,  not  complained  of,  p.  593. 

Approved  In  Louisville,  etc..  Ry.  t.  LoolBTllle  Trust  Co.,  78  Fed. 
662,  certiorari  awarded  by  8npc«me  Court  docn  not  Featove  }nrls- 
dlctlon  to  Circuit  Court 

KaUroad,  although  a  Federal  emporatlDn,  may  operate  other 
lines,  whare  pwmlttad  ^  State  and  anbawrlng  pnblie  Intareata,  p. 
596. 

BaaArmad  In  Cnlon  Vmc  Bj.  v.  ChlcMa  ete**  BTt  164  lU.  lOB, 
16  K.  B.  4M. 

Obrporate  contract  properly  executed,  authorized  by  executive 
i-ommittee  and  Attflad  ^  stockfaolden,  doea  not  need  directors^ 
action,  p.  69& 

BaUroada. —  Ooremmait  dhectora  of  ITnlon  Pacific  have  na 

pecQliar  powers,  differing  from  otiievi,  p.  888. 

E^fMciflo  performance  of  trackafe  agreemuit  between  railroads 
Biiy  be  oiforced,  pp.  60O-60B. 

Approred  In  Schmidt  t.  LonlsTlIle.  etc.,  R.  B..  lm  Ky.  478,  41 
&  W.  1026,  88  Ia.  R.  A.  eqnXtj  will  deoee  spedflc  performattc« 
ft  eootEaet  to  operate  road  tm  thirty  jreara  for  benefit  of  mort 
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gage  bondlioldera;  eoutbern  By-  r.  FAnkUn,  etc..  &  98 
707,  82  S.  B.  490,  lessee  of  road  may  be  oijolned  from  abandoning 
iq»entl<Hi  In  rlolation  of  lease.   See  68  Am.  fit  Bep.  750,  note. 

ITrtiTHIft  performance. —  (Mrcnnutaneea  under  which  •Qoltj  ■■- 
cUncs  to  enforce,  stated,  p.  004. 

168  U.  &  611,  41  L.  282,  UNION  PAC.  BT.  T.  OHIOAGO,  BTCL.  BT. 
Appeal  from  Circuit  Oonrt  dismissed,  when  points  decidad  fey 
-  q^eals  from  Gtrcalt  Court  of  Appeals,  p.  611. 
Not  died. 

163  U.  S.  612-618,  41  L.  282,  I^UOAS  T.  UNITED  STATE13. 

Indian's  Indictment  for  murder  of  negro^  not  an  Indian,  reqidni 
proof  of  that  \(f  goTemment  M  Jnrlsfficttfmal  tmOt,  pk  ttUL 

Indians. —  There  Is  no  presumption  that  negro  in  Indlas  TsulUiu 
Is  not  an  Indian,  p.  61<L 

Indians. —  To  prove  Jurisdictional  fact  that  one  mnrdered  by  In- 
dian was  not  such,  his  declarations  in  life  are  Inadmlsslbleh  p.  017. 

TxtaL— BTldoice  Is  suffldoitly  objected  to,  irtien  osomI  asks 
Its  exclusion  after  answer,  and  excepts  to  conrt's  ntaal.  P-  81" 

Approved  In  Nat.  Cash  B^.  Co.  v.  Ldand,  94  Fed.  BOT,  argoenda 

163  U.  &  618-624,  41  L.  284,  BBOWN  T.  WTOANT. 
Jndgmflfnta.—  Betun  of  two  **  nlhlls  **  to  seta*  fftdss  to  iwrtfs 

Judgment  Is  equivalent  to  service,  p.  622. 

Judgment  may  be  revived  by  executrix  of  Judgment  qodltor 
though  assigned  by  him  and  In  hands  of  bankrupt  assignee,  p.  6211. 

Judgment  will  not  be  rdleved  against  In  equity  unleaa  snbsttattal 
moits  shown,  p.  624. 

Not  cited. 

163  tJ.  S.  625-681,  41  L.  287,  UNITED  STATES  v.  PERKINS. 
Tmxation.—  State  may  tax  bequests  to  United  States,  p.  630. 

Tax  m  Inheritance  Is  not  <«  property  but  on  Its  tnnsmiSBtaa.  9- 

629. 

Approved  in  In  re  Inheritance  Tax.  23  Oolo.  403,  48  Vac.  535.  in 
heritance  tax  Is  not  within  constitutional  requirement  of  uniformity; 
Btorrs  t.  St  Luke's  Hospital.  180  lU.  87S.  72  Am.  fit^  Bap.  219^  M 
N.  Bl.  187,  right  to  contest  will  by  hill  In  chancery  does  not  desewil 
to  heirs.  Following  spproving  cases  uphold  respective  laws:  Xa* 
goun  V.  Illinois,  etc.,  Sav.  Bank,  170  U.  S.  290.  42  U  1041.  16  S.  Ct 
G06,  S97,  Illinois  Inheritance  tax  law  of  1895:  Hl^h  v.  Corne.  ^ 
Fed.  451.  succession  tax  Imposed  by  war  revenue  act  of  IS  S:  In  rc 
WUmerdlng,  117*Cal.  2S4.  4©  Pac.  182,  Inherlliiruo  tax  .sr:Lt  , 
Gelsthorpe  v.  Fumell.  20  Mont.  306.  307.  61  Pac.  268.  2(».  31»  U  K 
A.  178.  174,  I.aws  1607,  p.  83,  providing  Inhcrttaaes  tu. 
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TfexatloB. —  United  Btstes  la  not  ■  **  corporation  "  aempt  Cmn 
Intaeritanco  tftz,  wlOiln  Now  Tork  law.  p.  681. 

US  IT.  &  «81.  4  L.  280*  UNITBD  STATES  T.  ITTOH. 
AOJiidffod  In  9mtmwmw  «tth  Unltod  Statso  ▼.  Ferktm,  nipia,  «  T. 

168  U.  8.  «B2-0eZ,  41  L.  2S9,  WIBORO  t.  UNITBD  STATBS. 

Vontrsllty  Uwa.— ProTldlog  or  preparing  means  for  fllibtistering 
expedition  Is  wltUn  B.      I  6286.  p.  648. 

ApproTOd  In  Hart  t.  United  States,  84  Fed.  800,  S5  U.  8.  App.  488^ 
and  The  Lanrada,  flS  Fed.  707.  provldinc  tranaportatlMi  for  military 
expedition  Is  providing  means  tat  ft  wlttaln  |  5280;  The  Three 
Friends.  166  U.  8.  79.  41  028,  17  8.  Ot  508,  reversing  78  Fed.  181. 
reepectlng  filibustering  In  behalf  of  Cuba. 

HentzaU^  lam. —  FlUbostertng  expedition  from  our  ptwts  Is  **  car- 
ried on  fnm  thence"  within  R  8..  |  0888,  p.  048. 

Heatrallty  lawn.—  Bvldenee  held  snfflctent  to  warrant  eniTlctlon 
for  ftUbnsterlng,  under  R.  B..  |  0286,  p.  6S4. 

Approved  In  The  Three  Friends,  196  U.  8.  61,  41  L.  914.  17  A.  Ot 
40T,  revmlng  8.  O..  78  Fed.  18(K  defining  nentrall^  and  cxpedltlona; 
United  States  v.  Nnnes,  82  Fed.  001.  charging  Jury  as  to  what  wonlil 
constltnte  mllltatsr  expedition;  dissenting  opinion  In  Hart  v.  United 
States,  84  Fed.  807,  66  U.  8.  App.  501.  majority  holding  whether  men 
and  ammonltlon  constituted  "  mlUtarr  expedition  "  was  for  jury. 

XndletnLent  being  for  series  of  acts  alleged  conjuictlvdy  thongli 
statute  made  them  severally  pnnlshable.  vordlct  will  not  be  dts* 
torbed,  where  no  objection  made  for  duplicity,  p.  648. 

VentraUty  laws. —  Instruction  that  defendants  must  be  acQuttte»l 
unless  dearly  shown  to  have  guilty  knowledge  Is  proper,  p.  666. 

Ap^oved  in  Hart  v.  United  States.  84  Fed.  804.  06  U.  S.  App.  49% 
whether  men  and  munitions  of  war  were  a  military  expedition,  wan 

tor  Jnry. 

Trial  oonrfs  expression  of  opinion  on  facts  Is  not  error,  whwe 
jvtf  tcSA  that  ttuj  alone  most  dedde,  p.  60S. 

BMlllrmed  In  Hart  t.  United  SUtes,  84  Fed.  808,  BS  U.  &  App. 
406. 

Appellate  oonrt  mky  correct  plain  error  In  refusing  to  direct  ve»- 
diet,  although  not  properly  raised  excq»tlon  to  denial  of  motiai 
thmf  or.  p.  668. 

Approved  In  Chapman  v.  B^nolds.  77  Fed.  876.  88  U.  S.  App.  686. 
where  conned  argue  requested  Instruction  on  *  mwlts.  court  will 

consider  same  though  not  In  record;  Nat  Cash  B^.  Co.  v.  I^and, 
91  Fed.  506,  plain  error  may  be  noticed  by  appellate  court  althongs 
«xceptIonB  are  Irregularly  taken. 

Ventrallty  law*.— After  proof  of  se(xet  GtunblnatlmiB,  declara- 
tfams  of  members  of  filibustering  expedition  are  admlsalble,  p.  668. 
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Brldence. —  How  fu:  conspirators'  dedarations  kre  part  of  ns 
geBtse  !■  largely  in  trial  court's  discretion,  p.  658. 

Approved  in  Borrego  t.  Tuvftocy,  8  N.  Max.  477,  46  3S7.  par- 
mlttfUK  qneation  as  to  whereabouts  of  defendants  pHor  to  rnnraar  la 

discretionaxy.  ^ 

Neutrality  laws.—  Mate  cannot  be  convicted  for  Tiolating,  nnleaa 
cnllty  knowledge  proved  wben  leaving  port,  p.  SSft. 

▲K>roved  In  United  States  v.  O'Brien.  75  Fed.  904,  It  !■  no  fiffoDse 
to  transport  persima  intoidlng  to  enlist  In  foreign  mnitaiy  nrrlce; 
providing  they  go  as  Individuals;  The  Laur&da,  85  Fed.  769,  where 
IntMit  to  violate  nentrallty  orlglnateB  on  high  seas,  on  American 
vessel,  no  forfeiture  accrues:  dissenting  opinion  In  The  Three 
Friends,  160  U.  8.  78,  41  L.  923,  17  8.  Ct.  508,  argueodo;  Hart  v. 
United  States,  84  Fed.  605,  65  U.  8.  App.  498,  majority  holding 
whether  men  and  ammunition  conatitnted  military  expedition,  waa 
properly  left  to  Jury. 

108  U.  8.  42  L.  800.  UNITED  STATBB  T.  BALU 

Orlmlnal  law.—  General  acquittal  on  murder  Indictmeot  ti  «  te. 
though  Indictment  annullable  on  error,  for  defects,  p.  08B. 

Orlmlnal  case  submitted  to  Jury  on  Siuurday,  verdict  waaj  be  re- 
ceived and  Jury  discharged  on  Sunday,  p.  671. 

Criminal  prosecution  Is  barred  by  verdict  of  actraltta]  tbovgb  M 

Judgment  entered,  p.  671. 

Criminal  law.— Defendant  getting  Judgment  on  Indictmeat  asi 
aside,  is  triable  anew  <m  that  or  anotbw  IndleCnunt  9-  6tt. 

Cited  In  Bobertson  t.  Baldwhi.  16S  U.  &  SSI.  41  t«.  TVt,  17  &  Ot 
820.  arguendo. 

Criminal  law —  Whether  defendants  Jointly  Uidlctad  ^ 
rately  tried  is  discretionary,  p.  672. 

Approved  In  SUte  t.  Ultchdi,  49&a411.Xr&B.  4dft.  motto 
to  sev«  »v  (me  of  two  JoInUy-lndlctcd  defendants  Is  addrossed  to 
sound  discretion  of  court   See  63  Am.  St.  Rep.  377.  885,  note. 

Witness  testifying  that  he  hired  counsel  to  assist  district  atton^ 
cross-examination  aa  to  f ee  paid  may  be  excluded,  p.  678. 

Hbmleiae.—  Question  as  to  how  far  gun  wonM  scatter  ahot  belai 
material,  leave  to  test  it  at  trial  is  dlscreUonary,  p.  673. 

Homicide  Indictment  alleging  mortal  wound,  of  which  deceased 
did  Instantly  die,  alleges  death  by  the  wound,  ^  m 

Criminal  verdict  need  not  be  set  aside  becansp  deputy  marsh: 
In  charge  of  Jury,  not  specially  awom.  In  absence  of  objection,  anc 
aft«r  court's  caution  to  Jury,  p.  874. 

163  U.  8.  67a  41  U  818.  BLACK  v.  BLACK. 
Cited  In  Blythe  Oa  v.  BIythe,  172  U.  8. 
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THE  DEOISIOKS 


preme  Court  of  the  United  States 

AT 

OCTOBER  TERM,  1896. 


iM  oofT  of  MdaloB  Moprd  iMotlr  followed,  except  m  to  nMik  wtawDto  worti  Md 
flffoni  at  are  InoloMd  In  braokenj 


I  LASS  *  BIYEB  WATER 
i  &  ntRIGATION  COMPANY, 
!  jKrvis  CoDkUn  HoE^gtge  Tnut 

v. 

K  OARLAJND  and  Cotej  Brotbers 
&  Co. 

BMB.aBep4rtBrt  ad.!-*.) 

'e,  ahm  eontinvation  of  old  one — ex- 
rf  time  to  enforce  meehanixi  lien — n- 
iw  durint]  progress  of  work—mortgage 
^acquired  property — .mptrior  lien — 
vntraelor — property  acquired  icith  the 
ef  a  lien — owner— prior  record  of 
t— doctrine  of  relation^pretumptiona. 

statute  sbould  be  ooDstrued  as  a  oon- 
of  the  old  one  with  tbe  modiflcationa 
I  to  the  new  oae.  although  it  formally 
le  old  statute,  wbea  it  re-eoaots  Its  eub- 
irovtsion*  and  tbe  two  itatutware  al- 
itlcal. 

matoo  ot  the  time  to  enforee  a  mechan- 
mtde  br  a  new  lien  law  repealing  but 

ally  re-enacting  the  former,  durlnir  tbe 
or  ibe  worti  tor  which  a  lien  Is  claimed, 
iffect  any  right  or  remedy  of  the  lienor, 
•  neaniiur  of  a  proviso  that  the  repeal 
>  aSect  aoy  rftrht  or  reme^  ander  tbe 
Ew;  aod  tbe  provlao  does  not  tmreot  blm 
tniBff  the  beoeSt  of  tiie  enlargement  of 

cal  of  a  mwflianloa*  lien  law  dnrfoff  the 
of  Oie  work  for  whtoh  a  Ilea  li  olatmed 
nit  off  the  llenor'a  risbt  for  the  work 
'one.  whtre  the  rcpeallntr  statute  re-cn- 
coDtiDuea  tbe  lien  law,  with  some 
la  matton  of  prooednre  only,  whl<A  do 
t  ttie  ItaMO^ijii^  or  remady. 
ataa  mortgaco  wbldi  lobjeata  rabee- 
Hvdied  fwopevty  to  the  Hen  Uiereof  !■  a 

■  uortgace  mortgagbiff  after^iaqnlTed 


property.  If  tbe  mortttagor  beoOBMi  tbe  ownn  of 

property  hardened  with  a  Ilea,  suob  lien  Is  su- 
perior to  tbat  or  the  prior  mortiraee. 

8.  A  Hen  of  a  contractor  for  tbe  construction  of  a 
canal  on  public  lands,  by  the  completion  at  wfatcb 
his  employer  acquires  a  riffht  of  way  under  U.  S. 
Rev.  Stat,  S  2339.  Is  superior  to  that  of  a  prior 
mortgage  given  by  tlie  latter  which  included 
atter-acqulred  property,  although  the  con- . 
tractor's  lien  bcok  oolnoldeat  with  th*  OwnMr* 
ship  of  tbe  canal  by  the  mortgagor. 

7.  AmortBragecontJilninif  the  af tor-acquired  prop, 
erty  clause  is  not  a  valid  enciimbrancu  upon  aftcr- 
acQulred  property  superior  to  that  of  a  coo- 
traotor'B  lien,  whan  tbe  stortgagoi^  title  la 
created  by  tbe  oontntotor^  labor  and  to  acquired 
with  the  burden  of  tte  Ueo,  wtaldi  tttaotaed 
Bimuitaneoualr  iHtt  the  leillim'  ot  title  la  tbe 
mortgagor. 

S.  Tbe  fiction  of  the  doctrine  of  relation  will  not 
be  Indulged  for  tbe  purpoee  of  effecting  an  injus- 
tice by  subjecting  tbe  right  of  way  for  a  canal  on 
public  lands  to  the  prior  lien  of  a  mortgage  In- 
cluding after-acquired  property,  wben  the  exlst- 
enoe  ot  tbe  mortRBgor'a  title  to  the  right  of  way 
was  made  possible  only  after  and  by  tbe  labor  of 
the  lienors. 

9.  The  faut  that  a  mortgage  Including  aEter~ac- 
gulred  property  was  on  record  before  any  work 
was  done  by  a  contractor  who  olalma  a  Uen  on 
the  property  does  act  subordinate  bis  Ueo  to  the 
mortgamtctlwaiortiagareoqiiixedhlBttat  bur- 
dened wta  tbe  Uen  i^on  tiw  oomfdetkm  of  tt« 
work. 

la  Freaumptlons  unfavorable  to  a  Judgment  will 
not  be  Indulged  for  the  purpoae  of  tevenlng  It. 
unleoB  they  are  natural  and  problAle  and  snoh  ae 
ought  to  be  drawn  from  the  faota  aotualty  ftwnd 
by  the  court  below. 

U.  A  peracmforwboaiwtwktadooeoBlaiMlasder 
a  ooDtreot  may  be  tbe  "omier**  wliJdn  the  tTtah 
mechanics'  lien  law  of  1880;  althon^wlt^oatuy 
legal  or  equitable  title  unfll  tiw  work  waidMie, 
If  be  became  tbe  owner  wbea  tbe  work  was  oom- 
pletod  by  ftrtoe  of  its  performanoe. 
.  [No.  48.] 


t»  to  Hmof  mortQogt  en  afUr-aeq)ilnA 
ee  Bote  to  Pennoek  r.  Ooe,  Ilk  M. 
iMHy  bttioMn  mortffdff*  and  mtcftania' 
*■  to  Bnofes  T.  Bnrttnctonft  a.W.R.  Co. 


J»  to  When  a  MoT  or  rfoM  to  a  Hen  is  aattflmaUe. 
see  ttoteto  Darli  r.  BlUand.  Sh  OM. 

As  to  etiniHtiiflDnilHtv  of  lotos  or  of  rQMoI  or  taodl- 
flcation  <tf  itatiitSfiaa  note  to  Iletebar  w,  Feok,8t 

UB. 
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APPEAL  from  a  judgment  of  the  Supreme 
Court  of  tbe  Territory  of  Utah  afflrmloK  a 
IndsmeDt  oC  the  District  Court  of  tba  First 
Jodldal  District  of  the  Territory,  la  favor  of 
thfl«lalDtilf  William  Oarlsnd  and  of  the  de- 
fenaant  Corey  Brothers  A  Company,  estahlish- 
Inc  their  lieos  respecHTely,  ana  making  them 
prior  and  superior  to  the  lien  of  the  Jorris- 
Conklfn  Mortgage  Trust  Company  by  reason 
of  Ita  mortgage  and  decreeing  the  safe  of  the 
property  to  satisfy  aucb  liens,  in  an  action 
Drought  by  William  Garland  plaiatifl  a^nst 
the  oevt  Lake  Company,  the  Mortgage  Trust 
Company,  Corey  Brothers  &  Company,  et  at., 
tot  the  purpose  of  enforcing  an  alleged  me- 
ebanicR'  lien.  Affirmad. 

Statement  by  Mr.  Justice  PaeUuua  t 
The  appellanu  herein  have  appealed  from  a 
jndgment  of  the  supreme  court  of  the  territoiy 
of  Utah,  afflrmiag  a  judgment  of  the  district 
court  of  the  first  jsidlcfal  district  of  the  terri- 
S]  tory,  *[n  faTor  of  the  respondents,  William 
Garland  and  Corey  Brothers  &  Company. 

The  action  was  brought  by  the  plaintiff, 
William  Oarlaod,  against  the  Bear  Lake  Com- 
pany, the>JarTis-Conklin  Mortgage  Trust  Com- 
pany, as  trustees;  Corey  Brothen  Sc  Company, 
and  others,  for  the  purpose  of  enforcing  an 
alleged  mechanics'  lien  in  fayor  of  the  piaic- 
tiff,  and  agsinst  the  Bear  Lake  Company,  for 
work  done  by  the  plaintiff  for  that  company 
in  the  construction  of  its  canal  from  its  Initial 
point— the  Bear  River  cafion— for  a  distance 
of  IS  miles  on  both  sides  of  the  river.  The 
complaint  alleged  that  on  the  16th  of  August, 
1889,  the  plaintiff  and  the  Bear  Lake  Company 
entered  into  a  contract  for  the  construction  by 
plaintiff  of  the  portion  of  the  work  above 
mentioned,  and  under  that  contract  the  plain- 
tiff commenced  work  on  the  Slst  of  August, 
1880,  and  continued  It  to  and  including  De- 
cember 10,  1890.  Yarioua  paymenta  on  ac- 
count of  the  work  were  made  the  plaintiff, 
and  after  crediiiog  the  same,  the  plaintiff 
alleged  there  was  sull  due  him  from  the  Bear 
Lake  Company,  at  the  time  of  filing  his  cldm 
for  a  lien  (December  23,  1890).  tbe  sum  of 
$80,250.50,  and  interest  thereon,  as  set  forth 
in  the  complaint.  The  Jarvls-Conklin  Mort- 
gage Trust  Company  and  Corey  Brothers  & 
Company  and  tbe  other  defendants  were  made 
parties  to  the  action  as  subsequent  mortgagees 
or  other  encumbrancers.  The  answer  of  the 
Mortgage  Trust  Company  set  up  the  fact  that 
It  was  &e  mortgagee  in  a  mortgage  executed 

S'  tbe  Bear  Lake  Company  to  it  as  trustee  on 
e  1st  day  of  October,  1880,  to  secure  tbe 
payment  of  $2,000,000  of  the  bonds  of  the 
mortgagor  company,  and  that  such  mortgage 
coverAfall  tbe  water  rights,  franchises,  lines 
of  canal  and  other  property  upoo  the  whole  or 
any  part  of  which  the  plaintiff  claimed  a  Hen, 
and  that  tbe  mortgage  also  by  Its  terms  cov- 
ered all  after-acquired  property  of  every  kind. 
The  mortgage  was  duly  recorded  in  Box  Elder 
County,  Utah,  November  14,  1889;  in  Bear 
Lake  County,  Idaho,  December  24,  1889;  in 
Weber  County,  Utah,  February  6,  1890.  The 
bonds  secured  by  the  mortgage  were  all  de- 
livered between  October  1 , 1889,  and  February 
1, 1691,  and  In  large  part  paid  for,  and  tbe 
4]  balance  was  to  he  paid  for  *hy  drafts  drawn 


THB  TSvnxsD  Sr&TBa.  Oot.  Tbkii, 

upon  the  Mortgs^e  Company  1^  the  treasurer 
oi  the  Bear  Lake  Company  as  fast  as  the 
■money  was  needed  to  pay  for  the  construction 
of  the  wo^  At  the  time  the  plaintiff  Gtr> 
land  entered  Into  the  contract  already  men- 
tioned and  when  he  commenced  work  there* 
under,  the  statutes  of  Utah  provided  a 
mechanics*  lien,  under  tbe  provisions  of  which 
a  contractor  within  sixty  days  after  tbe  com- 
pletion of  his  contract  was  to  flle  for  record 
with  the  county  recorder  a  claim  statiag  his 
demand,  and  giving  a  deacriptiou  of  the  prop- 
erty to  be  subjected  to  the  lien.  By  %  8814, 
8.  1065,  no  lien  provided  for  by  the  chapter 
upon  liens  was  to  bind  any  of^  the  property 
longer  than  ninety  days  after  tbe  claim  was 
filed,  "unless  proceedings  be  commenced  in  a 
proper  court  within  that  time  to  enforce  the 
same."  •  2  Utah,  Comp.  Laws  1888,  p.  406. 
from  %  8800  to  and  including  g  3820.  llw 
answer  further  set  up  the  fact  tbat  while  the 
above  act  was  in  force,  and  on  the  12th  of 
March,  1890,  the  legislature  of  Utah  passed  an 
act  in  relation  to  mechanics'  liens,  and  g  82 
thereof  repealed  the  former  and  above-men- 
tioned lien  act,  hut  added  the  following  pro- 
viso: "Provided,  that  the  repeal  of  aafi  acU 
or  parts  of  acts  or  any  of  them  shall  not  affect 
any  right  or  remedy,  nor  abate  any  suit  or 
acuon  or  proceeding  existing,  Instituted,  ot 
ptndicg  under  tbe  laws  hereby  repealed." 

The  answer  then  set  forth  that  the  plaintiff 
did  not  commence  bis  action  to  enforce  bia 
lien  within  tbe  ninety  days  given  by  the  act  in 
force  when  tbe  work  was  commenced  undw 
tbe  contract,  and  therefore  the  Iten  no  longer 
existed  at  tbe  time  tiie  acUon  was  commenced 
to  enforce  It. 

The  answer  of  Corey  Brothers  So  Company 
was  in  tbe  nature  of  a  cross-complaint,  and  set 
up  the  fact  that  tbey  entered  Into  a  contract 
with  the  Bear  Lake  Company  on  tbe  1st  of 
May,  1880,  to  constract  certain  portions  of  the 
canal  of  the  company,  and  that  between  anch 
date  and  the  6th  of  December,  1890,  they  did 
tbe  work  provided  for  in  tbe  contract,  and  on 
tbe  7tb  of  January,  1891,  they  filed  their  claim 
for  a  lien  for  tbe  balance  of  tbe  money  due 
them  under  the  contract  (which,  was  about  $11,- 
000),  and  *they  asked  for  a  decree  enfordng  [5 
their  lien  as  a  prior  encumbrance  to  that  of  the 
mortgage  upon  the  property  of  the  Bear  Lake 
Company. 

The  Bear  Lake  Company  set  up  the  same 
facts  as  a  defense  against  the  plaintiff's  cause 
of  action  tbat  were  alleged  by  the  Mortgage 
Trust  Comtnny,  and  It  answered  the  claim  of 
Corey  Brothers  &  Company  by  nlleidng  that 
the  mortgage  to  the  Mortgage  Tmst  Company 
bad  been  executed  and  duly  recorded,  and  was 
In  existence  Ions  before  and  at  tbe  time  of  the 
execution  of  tbe  agreement  which  Corey  Broth- 
ers &  Company  made  with  the  Bear  Lake 
Company,  and  tbat  therefore  tbe  lien  of 
Corey  Brothers  &  Company  was  subsequent 
and  subject  to  the  lien  of  the  mortgage  upm 
the  after-acquired  property  of  the  Bear  Lake 
Company. 

No  question  arises  with  reference  to  the 
other  defendants. 

The  case  came  on  for  trial  upon  the  issues 
thus  found,  and  the  court,  after  bearing  the 
evidence,  gave  judgment  In  fovor  of  plaintiff 
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and  of  Corey  Brolbers  &  Company  establish- 
ing tbeir  Ueos,  respectively,  upon  an  equality, 
and  making  them  prior  and  superior  to  the  lien 
of  the  Mortgage  Trust  Company  by  reason  of 
its  mortgage,  and  decreeing  tbe  sale  of  the 
property  to  satisfy  sacb  Hens. 

Me»$r».  John  F.  Dillon.  Harrp  Hvhbardt 
and  Henry  M.  JBeardslmf,  for  appellfiDts: 

Wbatever  right  to  a  lien  and  remedy  GRrland 
may  have  had,  at  least  as  against  tbe  Jarris- 
Cooklin  Mortgage  Trust  Compuny,  existed  only 
nnder  Utah  Comp.  Lavs  1 8S8,  §^  8S06-8830  in- 
clusive. Those  statutes  required  him  to  bring 
his  action  within  ninety  days  from  the  lime  of 
filing  bis  claim  for  a  lien.  He  did  not  bring 
bis  action  until  long  after  the  ninety  days  bad 
expired,  and  thus  permitted  bis  rigbt  and  rem- 
edy to  lapse,  and  neglected  to  obtain  a  lien. 

Garland  made  bis  contract  August  19,  186B, 
and  be^n  work  under  his  contract  August  81, 

1889.  While  he  was  engaged  in  his  work,  to 
wit,  on  March  13, 1890,  the  legislature  of  Utah 
repealed  said  ^§  880(^20.  At  tbe  time  of 
Ibis  repeal  Garland  had  undoubtedly  bad  a 
right  under  those  statutes,  upon  tbe  completloo 
ofbis  work,  to  6le  a  claim  for  a  Hen,  and  to 
coiD|)lete  hit  Hen  by  bringing  his  action  within 
the  ninety  days  therein  prescribed.  This  right 
the  legislature  of  Utah  could  not  take  away 
from  bim.  To  do  so  would  be  contrary  to  the 
Constitution  of  tbe  United  States. 

Wafxish  <£  E.  Canal  Oo.  T.  Been,  67  U.  B.  8 
Dlack,  448  (17:  837). 
It  is  clear  that,  under  the  act  of  March  12, 

1890,  Garland  had  no  Hen  which  could  in  any 
way  have  priority  oyer  the  lien  of  the  mort- 
gage to  the  Jarvis-Conklin  Mortgage  Trust 
Company.  Tbe  mortgage  was  made  October 
1,  1889.  It  was  recorded  in  November,  and 
1>eccmber,  1869,  and  February,  1890.  Tbe 
mortgage,  tbererore,  was  made  and  recorded, 
and  was  an  existing  lien  on  March  18,  1890. 
It  is  clear,  therefore,  that  the  act  of  Marcdi  18, 
1890,  could  not  displace  this  existing  Hen  of 
Ibe  morlgflge  or  give  any  other  Hen  priority 
over  it.  If,  therefore.  Garland  looks  to  tbe 
act  of  March  13.  1890,  for  bis  lien,  he  must 
fat],  for  that  act  could  not  give  him  any  Heo 
prior  to  tbe  Hen  of  the  mortgage. 

The  act  of  March  13, 1890.  Is  not  retroactive. 
Garland  could  have  oo  Uen  under  it  prior  to 
tbe  lien  of  tbe  mortgage  to  the  Jarvls-CookHo 
Mortgage  Trust  Company,  made  October  I, 
1889.  The  act  could  not  be  retroactive  so  as 
to  take  away  the  prior  Iteo  of  tbe  mortgage. 

Mvrray  v.  Oib»on,  66  U.  8.  15  Hi»w.  421 
(14:  735);  United  Stntet  v.  Heth,  7  U.  8.  8 
Granch,  899  (3:  479);  McEwen  r.  Dtn,  65  U.  S. 
34  How.  342  (16;  672). 

It  follows,  therefore,  that  for  the  labor  and 
material  furnished  by  Garland  prior  to  March 
13,  1S90.  he  can  have  no  lien  by  virtue  of  the 
act  of  that  date,  and  that  tbe  mortgage  to 
tbe  Jorvis-Conklin  Mortgage  Trust  Company  Is 
prior  to  any  Hen  which  is  or  tsan  be  given  to 
Garland  by  the  act  of  March  IS.  1890,  whether 
it  be  for  work  done  prior  to  March  13, 1890, 
or  for  work  done  alter  that  date.  In  other 
words.  If  the  rigbt  of  Garland  to  a  lien  and  a 
lemedy  therefor  depend  upon  the  act  of  March 
13,  1890,  be  can  have  no  lien  pilortothe  mort- 
gage. 
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The  principle  of  law  Is  weU  settled  that  In 
case  a  statute  creates  a  right  or  liability  not 
knowa  to  tbe  common  law,  and  provides  a 
remedy  for  the  enforcement  of  sucb  rigbt  or 
liability,  and  limiU  the  time  witfain  which  the 
remedy  must  be  pursued,  the  remedy  forms  a 
part  of  tbe  rigbt  or  liability,  and  must  \x  pur- 
sued within  the  time  prescribed  or  tbe  right 
and  remedy  are  lx)th  lost. 

Boyd  V.  Clark,  8  Fed.  Rep.  849;  FinneU  v. 
Scuthern  Kaneat  R.  Co.  83  Fed.  Rep.  437; 
Hatuy  y.  HeUan,  13  Allen,  439,  448,  90  Am. 
Dec.  157;  HaTritburg  t.  Jiiekard9{"Th» 
BarriOmrifX  119  U.  S.  199.  314  (80;  358,  862). 

The  above  decisions  all  show  thai  in  a  case 
like  the  present  the  remedy  is  coupled  with 
and  forms  a  part  of  the  right,  and  if  the  rem- 
edy is  not  pursued  within  tbe  time  limited  by 
tbe  statute  creating  tbe  right,  both  the  remedy 
and  the  right  are  lost. 

It  is  also  welt-settled  law  that  in  case  a  re- 
pealing statute  provides  that  the  right  and 
tbe  remedy  under  the  statute  repealed  shall 
not  be  affected,  tbe  repeal  leaves  both  the 
rigbt  and  tbe  remedy  unaffected,  and  any  per- 
son, in  order  to  avsll  himself  of  the  right, 
must  pursue  the  remedy  prescribed  and  within 
tbe  lime  prescribed  by  the  repealed  statute. 

Wilkereon  t.  HatUon,  71  Hiss.  180;  Coeliran 
T.  Taptor,  18  Ohio  St.  883:  GUlelandY.  Behuy- 
Ut,  9  Kan,  669. 

Corey  Brothers  &  Company  have  no  lien 
prior  to  tbe  mortgage  for  the  reason  that  tbelr 
contract  was  not  made  until  May  1,  1890,  and 
they  did  not  begin  work  until  after  that  time; 
whereas  tbe  mortgage  to  the  JarvIs-CoDkUn 
Mortgage  Trust  Company  was  made  October 
1.  1889,  and  recorded  In  November,  and  De- 
cember, 1889,  and  Februarv,  1890. 

Tbe  supreme  court  of  tTtah  was  mistaken 
both  as  to  the  facts  and  as  to  the  application  of 
law. 

Tbe  mortgage  was  in  the  usual  form  and 
was  sofficient  toconv^  property  of  every  kind 
and  description  then  owned  or  thereafter  ac- 
quired by  the  Bear  Lake  Company. 

Tbe  attorney  for  the  Jarvia-Conklin  Mort- 
gage Trust  Company  excepted  to  finding  29.ae 
follows: 

Tbe  court  erred  as  to  flodlng  of  fact  29.  for 
the  reason  that  there  Is  no  evidence  in  this  case 
upon  which  to  base  the  said  facts  tboe  stated, 
nor  any  one  of  them.  Tbe  erideoce  does  not 
support  sucb  finding,  and  there  la  do  pleading 
upon  which  to  base  the  came. 

It  is  well  settled  that  a  mortgage  can  be 
made  of  after-acquired  propertv,  and  that  tbe 
mortgage  thus  made  and  recorded  has  priority 
over  any  Hen  which  is  subsequent  in  point  of 
time. 

Oaheitort,  B.^ffiR.  Co.  t.  C&adrey,  78  U. 
S.  n  Wall.  469  {20:199);  Taitby  v.  O/ffngi 
Rreetver.  L.  R.  13  App.  Cas.  658;  Botroyd  v. 
Martliall.  10  H.  L.  Css.  191;  Pennocky.  Coe, 
64  U.  8.  28  How;  117  (16:486);  McCaffrey  v. 
Woodin.  65  N.  ^.  459,  32  Am.  Rep.  644;  PhiU 
apt  T.  PhiUipe.  4  De  G.  F.  A  J.  218. 

The  theory  of  tbe  Utah  court  that,  although 
tbe  mortgage  covered  after-acquired  property, 
yet  the  |»rts  of  the  property  od  which  Corey 
Brothers  Ss  Company  did  their  work  did  not 
come  into  existence  untU  sucb  labor  was  per- 
I  formed,  and  that  therefore  they  were  entitled 
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lo  a  lien  prior  totbe  mortgage.  Is  not  teoable, 
for  tbe  reaaOD  that  the  equity  of  tbe  mortgagee 
la  at  leaat  equal  to  ttiat  of  Corey  Brothers  & 
ComiMiay,  and  their  mortgage  waa  ^ong  prior 
In  time. 

Tbe  mortfrage  waa  made  tn  October,  1889, 
and  recorded  in  November,  and  December, 
1889.  aod  February,  1890,  and  bonds  issued 
and  large  sums  of  money  ,advaDced  under  the 
mortgage,  including  sums  which  went  to  pay 
Garland  for  bis  work,  at  least  amounting,  be- 
fore May  1,  1890,  to  $886,318.98,  all  whlcE  was 
long  prior  lo  May  1,  1890,  when  Corey 
Brothers  &  Company  began  to  perform  tbefr 
labor.  This  prior  making  of  tbe  mortgage 
and  actual  advancing  of  tbe  moneya  created 
un  equity,  which  was,  to  say  the  least,  equal 
to  that  of  Corey  Brothers  &  Company.  We 
aay  it  was  far  superior  to  theirs.  But,  assum- 
ing this  equity  to  he  only  equal,  still  tbe  mort- 
gage was  prior  In  time,  ana  ita  equity  ahould 
therefore  prevail. 

The  Bear  liake  Company  bad  title  lo  water 
righta  and  r^hts  of  wav  by  appropriation  loos 
before  the  contract  wuh  Corey  Brothers  & 
Company. 

The  court,  however.  Is  clearly  In  oror  in 
•apposing  that  as  to  government  land  tbe  Bear 
Laae  Companr  did  not  have  property  rights 
In  their  caoal  before  tbe  work  was  performed 
thereon  by  Corey  Brothers  &  Company.  Long 
before  Corey  Brothers  &  Company  made  tbe^ 
contract  or  did  any  work  the  company  had 
begun  tbe  coostructlon  of  its  canal.  Oarland. 
who  performed  tbe  largest  part  of  the  labor  in 
constructing  the  caaal,  beraa  hfswork  as  long 
prior  thereto  as  August  SI,  1839.  Tbe  route 
of  tbe  canal  bad  been  selected  and  work  had 
been  done  thereon  bv  Ctarlaod  long  prior  to 
Hay  1, 1890.  The  Bear  Lake  Company  were 
clearly  the  owners,  before  May  1.  1890,  of  all 

Kris  of  tbe  canal  on  which  work  had  thus 
en  done  prior  to  that  date,  and  on  tboae  parts 
clearly  Corey  Brothers  &  Company  were,  even 
on  the  theories  advanced  by  the  supreme  court 
of  Utah,  entitled  to  no  lien. 

Act  of  Jttlv  26,  1868.  The  tiUe  to  this  act. 
which  was  '*An  Act  Oraotiog  tbe  KIght  of 
Way  to  Ditch  and  Canal  Owners  over  the  Pub- 
lie  Lands,  and  for  Other  Purposes,"  ebows  its 
purpose. 

Therefore,  even  if  all  the  lands  over  and 
through  which  tiie  Bear  Lake  Company  con- 
•tructed  Its  canal  had  been  public  lands,  yet 
Cbe  occupation  of  them  by  that  company  and  the 
beginning  of  tbe  work  of  constructing  their 
canal  gave'them  the  right  of  way  by  appropri- 
atioo.  This  right  existed  from  the  time  the 
Bear  Lake  Company  began  the  work  of  con- 
•tructlos:  Its  canal,  and  related  back  to  the 
commencement  of  the  work  in  August.  1889; 
avdsuch  property  right  was  good  against  any 
person  who  acquired  any  interest  In  tbe  land 
after  the  commencement  of  tbe  work. 

Such  right  of  appropriation  by  prioritv  of 
possession  is  "recognized  and  acknowledged 
by  all  tbe  local  customs,  laws,  and  decisioos 
cf  the  courts  of  Utah,"  as  well  as  of  the  other 
•tates  on  the  Pacific  slope  for  which  g§  2389. 
S840,  of  tbe  United  States  Revised  8tatutca 
were  enacted. 

SuUiean  v.  Xorthem  Spu  Mn.  Oa,  11  Utah, 
486,  80  L.  R,  A.  180. 


THB  Uhztkd  Statu  Oct.  Tbu^ 

It  li  clear,  therefore,  that,  "under  the  lawa 
and  customs  and  decisions  of  tbe  courts  of 
Utah."  the  Bear  Lake  Company  acquired  a 
property  right  in  its  water  rights  and  right  of 
way  long  prior  to  Hay  1,  1890. 

The  following  authorities  show  that  In  tbe 
case  of  an  appropriation  of  water  or  water 
rights,  or  rights  of  way  therefor,  the  ditch  or 
canal  or  other  work  need  not  tie  fully  com. 
pleled  in  order  to  secure  the  priority  given  and 
recognized  by  U.  8.  Rev,  Stat.  §  2339.  above 
quoted,  and  by  the  laws  and  customs  of  tbe 
Pacific  suies.  It  Is  sufficient  If  tbe  work  has 
been  begun  and  li  being  proaecuted  with  due 
dilteeoce. 

£eUy  T.  Nat<ma  Water  Co.  6  Gal.  108;  Dgk» 
T.  aif(;iM22(Ariz.)18Pac.276;  Irieinr,  Strait, 
18  Nev.  486. 

If  the  Bear  Lake  Company  waa  not  tbe 
owner,  then  Corey  Brothers  &  Company  bad 
no  right  to  the  lien  under  the  provisions  of  the 
act  of  Marah  18. 1890. 

It  tbe  Bear  Lake  Company  wai  not  tbe 
"owner"  of  the  land  or  right  of  way,  then 
Corey  Brothers  &  Company  had  no  contract 
with  an  "owner"  witbin  the  meaning  of  this 
act  of  March  12,  1890.  and  therefore  they  have 
no  Hen. 

Nelaon  v.  Clerf,  4  Wash.  405;  lYiteh  v.  Ifor. 
ton.  10  Colo.  837. 

Corey  Brothers  Jb  Company  entered  upon 
the  land  and  did  tlieir  work  under  and  in  priv- 
ity with  the  Bear  Lake  Company  wliich  had 
long  prior  thereto  made  and  recorded  its 
mortgage  to  the  Jarvis  Coukllu  Mortgage 
Trust  Company.  Corey  Brotbers  ft  Company 
therefore  entered  with  full  notice  of  tbe  mor^ 
^ge,  and,  being  in  privity  with  the  Bear  Lake 
Company,  are  bound  by  tbe  eatoppel  created 
by  tbe  mortgaae. 

Phillips.  Mechanics'  Liens,  g  283;  Cardr. 
Quinebaug  Bank,  28  Conn.  855:  Hooter  r, 
meeUr,  28  Miss.  814;  Pride  v.  ViUi,  8  Sneed, 
125;  Bridwetl  v.  Clark.  39  Mo.  170;  Qalaeston. 
H.dbB.R  Oo.  V.  Cowdreif,  78  U.  S,  11  Wail. 
4.*^  (20:190);  Seymour  v.  Slide  i£  8.  Ootd  Minet, 
158  U.  S.  628  (88:807):  Jatkton  v.  Denieon,  i 
Wend.  658. 

One  who  holds  the  possession  of  real  estate 
as  manager  for  or  unaer  anotber  cannot  dis- 
pute that  other's  title. 

Doe,  Johnton,  v.  Baytup,  8  Ad.  ft  El  188; 
Phklan  V.  Kellv,  25  Wend.  889,  .".98. 

Id  Seymour  v.  &ide  <£  S  Ootd  Minee,  eupra, 
this  court  aaya:  "Neither  la  it  necessary  to  In- 
quire into  tbe  right  of  the  plaintiff  as  a  foreign 
corporation  to  take  and  hold  title  to  real  estate 
in  Colorado,  a  ouestlon  which,  in  some  of  lu 
aspects,  waa  before  this  court  in  the  case  of 
Prttt*  V.  Palmer,  ia2  U.  8,  283  (88: 317).  for  If, 
by  BO  doing,  any  laws  of  tbe  state  are  violated, 
tbe  state  la  the  one  tochallenge  the  act  (Devlin, 
I  Deeds,  g  127,  and  cases  dted  In  note),  and  It 
does  not  lie  In  tbe  mouth  of  the  agent  of  tbe 
corporation  to  raise  tbe  question." 

Even  on  tbe  tbeorr  advanced  by  the  supreme 
court  of  Utah,  that  if  the  lands  over  which  tbe 
Bear  Lake  Company  constructed  iu  canal 
were  public  lands,  and  tf,  farther,  the  Bear 
Lake  Company  did  not  acquire  title  to  laeb 
public  laodi  until  after  Corey  Brothers  ft  Com- 
pany bes^  their  work,  still  ibe  decision  of  the 
court  wai  erroneous  ttx  the  reason  that  tW% 
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tbeory  would  apply  only  tn  tbe  cue  ot  landa 
over  which  the  canel  wu  c(uutnioted  which 
■were  public  lends,  and  on  which  Ccoey 
Brothers  A  Company  did  their  mtk,  end  the 
route  of  the  caou  was.  according  to  the  flnd- 
inx  of  the  court,  only  in  part  over  public  lands. 
The  Judyaient  of  the  court,  therefore,  even  on 
iis  own  theory,  should  at  Uie  moet,  have  been 
limited  to  giving  a  lien  to  Corey  Brothers  and 
Company  as  respects  thv  public  lands  over 
wbicii  the  canal  was  constructed  by  them,  but 
the  lien  could  not  attach  to  even  this  part  for 
the  reason  that  the  statutes  of  Utah  (act  of 
March  I'i,  lUOO)  make  no  provIsloD  for  a  lien 
upon  a  part  of  a  canal  or  other  work. 

Meatrt.  Sanford  B.  I^dd  and  Jokm  0. 
^age,  for  William  Garlaod,  appellee: 

The  flndiogB  of  fact  by  the  court  below  are 
conclusive  In  this  court, 

atnngfelhu  v.  Cain,  90  U.  S.  610  (SS:  421); 
Secht  V.  Boughton,  105  U.  S.  2Sfi  (26:  1018); 
Idaho  d  0.  LandlmproB.  Co.  v.  Bradbury,  ISH 
C.  ».  608  (88: 488);  2ieitin  WelU,  F.  4  Co. 
104  a.  S.  438(26:  802);  SOtn  v.  Aia<inaii,  111 
XT.  S.  8S6  (28: 454},-  Grog  v.  Orw,  106  V.  8. 18 
<27: 684);  (TBiiUg  v.  OampbOl.  116  U.  8,  418 
<99:  668):  San  Pedrc  A  O.  D.  A.  Co.  r.  United 
i?tatM,  146  U.  S.  120  (86: 811);  Mammoth  Min. 
Co.  V.  Salt  Lako  ffmtndryAM.  Co.  151  U.  S. 
44T'88:829). 

The  lien  was  properly  claimed  and  proceed- 
ings Instituted  to  rafoFoe  the  same,  andCT  the 
law  of  March  12, 1880. 

Phillips,  Uechanlcs'  Uens.  2d  ed.  ?  0;  3 
Jones,  Liens,  glS58;  Uaneay.  WadsjV,  78  Mich. 
178.  2L.  R  A.  488;  S$  Hope  Min,  Co.  1  Sawy. 
•710. 

There  is  a  dbiUnctlon  between  the  oblifaUoo 
of  R  contract  and  tbe  remedy  to  enforce  It. 

<^dm  V.  Saunden,  26  U.  8.  12  Wheat.  214 
<6:  606):  KingUy  v.  Couaint,  47  Me.  91;  2Vfra<v 

8aunder».  6  lU.  627. 

Tbe  proceeding  to  redeem  mast  be  governed 
by  tbe  provisions  of  tbe  law  In  force  at  tbe 
time  the  right  to  redeem  accrued. 

BeopUf.  Litir.Bt  on,  ^WiTi^.5/ifi;  Hammond 
T.  Shephard,  60  Bun.  818;  CoUint  v.  Warren. 
«8  Tez.  811:  AUion  t.  Bglaei.  44  Minn.  68: 
BardwtU  V.  Mann,  48  Minn.  285;  TOl  v.  Wflod- 
ruf,  43  Minn.  10;  BiU  v.  LoteU.  47  Minn.  208; 
Jf^atrom  v.  London  d  2f.  W.  A.  Morto.  Co.  47 
Mion.  81;  Orman  v.  Orj/ttal  Biter  R  Co.  6 
Coin.  App.  483. 

If  tbe  true  construction  of  tlie  statute  be 
doubtful,  proceedings  under  the  law  of  March 
12,  1890,  should  be  upheld. 

SeheJUU  v.  Tabert,  46  Wis.  489. 

Tbe  new  law,  being  in  substUutfon  for  the  old 
one,  should  be  hela  to  apply  to  all  contracts 
•ought  to  be  enforced  after  its  passage,  unless 
its  language  renders  such  conatruction  impos- 
sible. 

Bronmm  v,  Eintie,  43  U.  8. 1  How.  811  (11: 
14.9);  Tonnmee  v.  Bwtd,  96  U.  &  69  (84: 610); 
Tem^ton  v.  Borne.  88  BL  491;  Barion  t. 
JSUitimits.  87  III.  App.  141;  Paine  v.  Wood- 
viorOt,  15  Wis.  298;  Hopkint  v.  Jamieton-Dixoa 
Hill  Co.  11  Wash.  808;  ffauttr  v.  Boffttian.  83 
Mo.  384:  Foreht  v.  ShoH,  45  Mo.  877;  PhiUipe 
■V.  .l/a«9n,  7  Helslc.  61;  fx^wreneo  B.  Co.  v. 
.MahoninaOoun^  Comrt.  86  Ohio  St.  1;  Good- 
^vb  V.  aornvng,  127  Ind.  181;  Niaton  v. 
Cydon  Lodgo  Jfo.  S,  K.  tfP.  06  Kan.  888;  Main 
104  V.S. 


Street  Hotel  Oo.  Morton  Harlan  Ot.  68 
Ean.  448:  Qrotbeek  t.  Barget^  1  Eaa  App.  61; 
PhflUpi.  Hecbanicsf  Liens,  ft  84. 

A  lien  under  the  law  of  March  13,  1880, 
might  be  enforced  for  work  done  after  that 
date,  altbougb  under  a  contract  made  before 
the  passsage  of  the  law. 

Ifau^man  v.  Oatlin,  SO  N.  T.  847. 

Tbe  Sear  Lake  ft  River  Waterworks  A  Inf' 
gatlon  Company  was  the  owner  of  the  property 
within  tbe  meaning  of  the  statute. 

BoUin  V.  Croei.  46  S.  T.  766:  Metfer  Brot. 
Drug  Co.  v.  Broisa.  46  Ean.  548;  Jarvit- 
Conklin  Mortg.  2Vuif  Co.  v.  Sutton,  46  Ean. 
166;  Chieago  Lumber  Co.  v.  Oaborn,  40  Ean. 
168;  Chieago  Lutnber  Co.  v.  FVete,  51  Ean.  184; 
^ockvieU  V.  Carpenter,  27  Iowa,  119;  Tamey  v. 
Saundere,  6  HI.  626;  BbtOtar  T.  MoQlone,  48 
Conn.  96;  Otmeitn  v.  Clark,  68  Md.  498;  Bett 
V.  Cooper,  26  Miss.  650. 

Tbe  question  of  ownership  is  not  one  upon 
which  either  of  tbe  appellants  ought  to  be 
heard,  because  if  the  title  be  In  one  not  a  party 
to  this  proceeding,  it  Is  not  for  the  appellants 
now  or  at  aay'tlme  to  assert  hia  rights  for  blm. 

Qarland'siien  Is  to  be  prefeneaio  the  claim 
under  the  mortgage. 

Phillips,  Mechanics'  Liens,  %  187;  Lane  v. 
Snow,  66  Iowa,  644;  Falconer  v.  J>^raner,  7 
Smedes  &  M.  286;  Williame  v.  Lane,  87 
Wis.  162;  Wilier  v.  Bergmthal,  60  Wis.  474; 
Davie  v.  Bitaland,  86  U.  S.  18  Wall  668 
(21:  860);  New  Orleant  d  0.  R.  Co.  v.  Metton 
("  UnUed  State*  v.  New  Orleans  R.  Co.")  78  U. 
8.  12  Wall.  862  (20:  484);  Bottford  v.  Nem 
Baten,  M.  d  IT.  ii.  Cb.  41  Conn.  454;  WiOiam. 
eon  V.  Ntm  Jeraep  Southern  &  Or.  88  N.  J.  Bq. 
277,  29  N.  J.  Eq.  811. 

Mr.  Arthur  Brown  for  Corey  Brothers  & 
Company,  appellees. 

Mr.  Josdoe  Pe^haaa  delivered  tbe  o^nioo 

of  the  court: 

Tbe  contest  in  this  case  lies  between  the 
plaintiff  and  the  firm  of  (Torey  Brothers  A 
Company  on  the  one  hand  and  the  Mortgage 
Trust  Company  on  the  other.  Tbe  former 
demand  priority  of  lieo  fw  tlieir  reapecttva 
claims  over  that  of  tbe  mortgage  held  oy  the 
Mortgage  Trust  Company  upon  the  property 
of  the  Bear  Lake  Company. 

It  will  be  convenient  to  separately  examine 
these  claima 

First.  As  to  the  plalnUfTs  alleged  lien.  •  At 
the  time  when  the  plaintiff  entered  Into  bis 
contract  and  commenced  work  under  It  the 
lien  law  of  1838  was  in  force,  one  of  the  sec- 
tions of  which  (3810,  a  1061)  provided  that 
the  lien  mentioned  in  the  act  wu  to  be  pre- 
ferred to  any  other  which  might  attach  subse- 
quently to  the  time  when  the  building,  im- 
provement, or  structure  was  commenced,  work 
done  or  materlsls  were  commenced  to  be  fur- 
nished. As  the  •matk  of  tbe  plalottti  under 
bis  contract  was  commenced  oo  the  81st  of 
August,  1888,  and  continued  up  to  December, 
1890,  while  the  mortgage  to  the  Mortgage 
Trust  Company  was  not  executed  until  October. 
1889.  it  Is  conceded  by  the  counsel  for  the 
latter  company  that  if  the  plaintiff  bad  complied 
in  all  resMcIs  with  *tbe  provisions  of  ihe[ll 
act  of  1888,  and  had  tommenced  his  action  to 
enforce  his  Hen  within  nloe^  days  from  tha 
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tlm«  vbea  be  filed  hts  claim  for  a  Hen  (Decem- 
ber 189(^,  hia  action  could  have  beeo  main- 
talned  and  bis  lien  would  hsTe  bad  priority. 
Inasmucb,  bowever,  as  be  failed  to  coinmeDce 
bis  action  wltbin  tbe  time  meotioned,  H  la  1d- 
■Isted  tbat  tbe  lien  had  tbeo  expired  by  tbe 
express  provisions  of  tbe  act  of  1888.  g  8814. 
Tbe  plaintiff  makes  answer  to  this  objection  by 
citing  g  21  of  tbe  act  of  tbe  12tb  of  March, 
1890,  wblch  reads  as  follows: 

"Sec.  21.  No  Hen  claimed  by  virtue  of  tbis 
act  shall  bold  tbe  property  longer  tbao  one  vear 
after  filing  tbe  statement  firstly  described  in 
§  10,  unless  an  action  be  commenced  wltbin 
tbat  time  to  enforce  tbe  same," 

This  action  was  commenced  witbln  one  year 
after  filing  tbe  statement  of  the  plaintiff's  claim, 
and  he  therefore  liulsia  tbat  U  was  commenced 
In  time,  and  that  bis  Hen  should  have  priority. 
In  that  contention  he  Is  met  by  tbe  claim  of  the 
Mortgage  Company  tbat  tbe  section  referred  to 
does  not  affect  tbe  plaintiff's  case,  as  tbe  con- 
tract between  bim  and  tbe  Bear  Lake  Company 
was  entered  Into  and  a  large  amount  of  tbe 
work  was  done  under  it  prior  to  3Iarch,  1890, 
aod  while  tbe  act  of  1888  was  in  force,  and  that 
by  tbe  express  terms  of  the  proviso  In  %  82  of 
tbe  act  of  1890  the  repeal  of  the  act  of  1888  did 
not  affect  any  right  or  remedy,  nor  abate  any 
salt  or  proceeding  existing,  instituted,  or  pend- 
ing under  the  laws  tberel^  repealed. 

Tbe  terms  of  tbe  act  of  1890  are  thus  cited 
as  a  limitation  of  the  plaintiff  to  the  provisions 
of  the  act  of  188&  If  plaintiff  be  tbus  con- 
fined he  cannot  malotdn  this  action,  as  he  did 
not  commence  H  unUl  some  time  after  tbe  ez- 
ratlon  of  tbe  ninety  days  from  tlie  date  of 
ing  bis  claim. 
Upon  comparing  the  two  acts  of  1888  and 
1880  together,  it  Is  seen  tbat  they  both  legislate 
upon  tbe  same  subject,  and  in  many  cases  tbe 
provisions  of  tbe  two  statutes  are  almllar  and 
almost  idenllcal.  Althou^  there  ia  a  formal 
repeal  of  the  old  by  ibe  new  statute,  sUll  there 
never  has  been  a  moment  of  time  since  the  pas- 
sage of  tbeactof  188S  when  these  similar  provi- 
12]  sions  *have  not  been  In  force.  Notwitb- 
staodlne.  therefore,  thisformal  repeal.  It  Is,  as 
we  think,  entirely  correct  to  say  that  tbe  new 
act  should  be  construed  as  a  continuation  of 
the  old  with  the  modiflcatloa  conialced  in  tbe 
new  act.  This  is  the  same  principle  that  is 
recognized  and  asserted  In  RietjSe  Matt  3.  8.  Co. 
T.  Miffe,  69  U.  8.  2  Wall.  459  [7:  808].  In 
that  case  there  was  a  repeal  in  terms  of  the 
former  statute,  and  yet  It  was  held  that  It  was 
not  tbt)  intention  of  tbe  legislature  to  thereby 
Impair  the  right  to  fees  which  bad  arisen  under 
tbe  act  which  was  repealed.  As  the  provisions 
of  tbe  new  act  took  effect  simuttaneously  with 
tbe  repeal  of  tbe  old  one,  the  court  held  tbat 
tbe  new  one  might  more  property  be  said  to  be 
substituted  in  tbe  place  of  tbe  old  one,  aod  to 
continue  in  force,  with  modifications,  the  pro- 
visions of  the  old  act,  instead  of  abrogating  or 
annulling  them  and  re-enacting  the  same  as  a 
new  and  original  act. 

It  is  true  that  the  law  In  the  JoUffe  Cdae  did 
not  contain  any  saving  of  or  provision  for  Ibe 
rights  and  remedies  of  tbe  pilot,  but  tbe  foun- 
dation of  tbe  reasoning  by  which  the  couri  con- 
cluded that  Ibe  new  should  be  treated  as  a  coo* 
tlomlioa  of  the  oid  statute  with  modifications 
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did  not  rest  alone  upon  tbIs  omission.  It  war 
chiefly  baaed  upon  tbe  facta  above  sutad:  th» 
simlluItT  of  tbe  subject-matter  of  the  two  stat- 
utes, ana  thfit  tbe  effect  was  a  conilnustion  of 
the  old  statute  as  modified  by  the  new,  not- 
withstanding tbe  use  of  language  which  form- 
ally repealed  the  old  statute. 

The  omission  to  provide  for  tbe  rights  of  tbe 
pilot  does  not.  therefore,  detract  from  tbe  au- 
thority of  tbe  case  for  the  purpose  for  whicb 
It  is  here  cited. 

Tbe  two  sets  In  question  here  are  of  a  similar 
nature,  relating  lo  tbe  same  general  subject- 
matler,  and  making  provisions  for  the  creatioo 
aod  enforcement  of  mechanics'  Hens.  The  new 
act  of  1890,  although  in  terms  repealing  the 
earlier  act,  is  yet  in  truth,  aod  for  the  reasooa 
already  ffiven,  a  cootlnnaUoo  of  that  act  wltb 
the  modifications  as  provided  In  the  new  one. 
One  of  those  modlBcations  Is  the  extension  of 
tbe  time  In  which  to  commence  the  action  to 
foreclose  the  lien  after  the  filing  of  the  state- 
ment which  claims  it.  Where  at  the  time  of  the 
'passage  of  the  new  act  the  proposed  lienor[13 
has  only  entered  upon  the  execution  of  his  con- 
tract and  has  not  yet  completed  tbe  work  under 
It,  we  think  that  at  least  as  to  bim  tbe  provi- 
sion enlarging  the  time  in  which  to  commence 
tbe  action  to  foreclose  the  lien  is  applicable, 
and  there  is  no  retroactive  effect  thereby  giveis 
to  tbat  provision  of  tbe  new  act. 

It  may  be  asked  what  effect  la  given  under 
this  construction  to  the  language  of  the  proviso 
contained  in  g  32  of  the  act  of  1890,  already 
quoted.  Tbe  answer  is  tbat  tbe  mere  enlarge- 
ment of  tbe  time  In  which  to  commence  the 
action,  at  least  In  a  case  where  tbe  lime  had 
not  yet  arrived  in  which  to  file  anv  statement 
of  the  plaintiff's  claim  for  a  lien,  does  not  af- 
fect any  right  or  remedy  provided  for  In  the 
old  act.  The  right,  as  tbat  term  is  used  In  tbe 
statute,  cnnskted  of  tbe  right  of  sale  of  the 
property  In  order.  If  necessary,  to  obtain  pay- 
ment of  the  money  due  tbe  contractor.  The 
remedy  consisted  of  the  taking  of  certain  pro- 
ceedings bv  which  this  sale  was  to  be  accom- 
plished. Prior  to  tbe  arrival  of  the  time  when 
one  of  these  steps  was  to  be  taken  an  alieratioo 
of  the  statute  which  tbe  ttme  to  take  that 
step  might  be  enlarged  was  not  an  alteration 
of  tbe  right  or  of  the  remedy,  as  those  term* 
are  used  in  the  statute,  nor  did  it  In  any  way 
affect  either;  It  was  simply  an  alteration  of  the 
mere  procedure  in  tbe  course  of  an  employ- 
ment of  a  remedy,  the  remedy  itself  remaining 
untouched  or  unaffected  by  such  alteration. 
In  this  case  such  an  enlargement  of  time  to 
commence  an  action  was  given  before  the  time 
had  arrived  In  which  the  action  could  have 
been  commenced  under  the  old  statute.  The 
new  statute  was  prospective  in  its  operation, 
even  as  applied  to  this  case.  Of  course,  if  the 
new  act  bad  curtailed  tbe  time  in  which  to 
bring  the  action,  after  the  titife  bad  commenced 
to  run  under  the  old  stetute,  totallv  different 
considerations  would  spring  up,  and  what  was 
a  mere  alteration  of  procedure,  having  really 
nothing  to  do  with  a  remedy  in  the  one  case, 
might,  in  the  other,  most  scriouslir  affect  it. 
and  bence  come  within  tbe  proviso  m  question. 
Under  the  facts  of  this  case  the  riebt  or  Tens' 
edy  of  the  plaintiff  was  not  touched,  or,  Id  tlie 
language  of  tbe  proviso,  was  not  "affected" 
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14]the  eolaTgemeot  of  the  time  In  *whicb  to 
commeoce  the  action,  and  therefore  Ibe  proviso 
did  not  take  the  plaintiff's  caseout  of  the  appli- 
cation of  the  section  in  the  new  act  proTidiag 
sucb  ei  1  irsed  time. 

Undtr  the  conslructlon  gtven  l^ui  to  tbe 
act  of  1890,  as  a  continuation  of  tbat  of  1888, 
with  modifications,  tbe  question  as  to  which 
act  tbe  licD  is  claimed  uuder  is  act  specially 
material.  In  effect,  it  is  one  act,  and  those 
laboffs,  etc.,  wbicb  were  performed  before  tbe 
passiige  of  the  act  of  18U0  are  added  to  those 

Eerforraed  thereafter.  The  lien  is  really  claimed 
y  virtue  of  the  fact  tbat  at  tbe  time  wben  the 
contract  was  entered  into  tbe  statute  of  Utab 
provided  sucb  a  ricbt  or  remedy.and  all  bough 
tbe  action  to  foreclose  the  lien  was  com  menced 
under  the  provisions  of  the  act  of  1890.  yet  the 
rightitself  commencedundcrtbeoldHct,  Tbat 
right  is  not  affected  by  any  provision  of  tbe 
new  act,  and  although  it  is  claimed  tbat  Ihe 
rigbt  and  tbe  remedy  must  go  together  under 
the  old  act,  as  they  are  preserved  by  (be  same 
language,  yet,  for  the  reasons  already  given,  the 
time  in  whlcb  to  commence  tbe  a'ctToa  is  no 
part  of  tbe  remedy  as  tbat  word  is  used  in  tbe 
proviso,  and  an  extension  of  tbat  time  may  be 
provid«i  for  in  tbe  new  act  without  in  any  way 
affecting  tbe  rigbt  or  remedy  of  tbe  lienor  where 
tbe  facta  are  tbe  same  as  In  tbls  cu& 

It  may  be  assumed  that  where  a  statute  ere- 
ateaa  right  not  known  to  tbe  common  law,  and 
provides  a  remedy  for  tbe  enforcement  of  such 
right,  and  limits  the  time  wltbio  which  tbe 
remedy  must  be  pursued,  the  remedy  In  such 
case  forms  a  part  of  tbe  right,  and  must  be 
pursued  witbin  tbe  time  prescribed,  or  else  tbe 
right  and  remedy  are  both  lost:  but  it  does  not 
therefore  follow  tbat  the  plaintiff's  right  to  a 
lien  and  to  malntbin  this  action  must  be  based 
solely  upon  tbe  act  of  1888. 
We  must  bear  in  mind  tbe  position  of  the 

glainUff  when  tbe  act  of  1890  was  passed.  He 
ad  not  then  completed  bis  contract  and  could 
not  therefore  file  any  statement  of  claim,  nor 
could  he  commence  any  action.  The  particu- 
lar time  In  which  be  would  be  allowed  to  com- 
mence his  action  (provided  a  sufficient  time  In 
fact  were  given)  was,  under  such  circum- 
stances, mere  matter  of  procedure  ss  distin- 
ISJguisbed  from  remedy.  Tbe  ^remedy  would 
not  tnerebv  be  altered,  because  tbe  remedy  coo- 
sisled  in  nllng  tbe  statement  and  in  commenc- 
ing tbe  action.  Tbe  time  in  which  to  do  either 
would  be  matter  of  procedure  only.  Hence, 
wben  tbe  act  of  1890  was  passed,  which  en- 
larged the  time  in  wbicb  to  commence  the  ac- 
tion already  provided  for,  such  enlargement 
did  not  affect  any  right  or  remedy  of  tbe 
plalatifl.  It  did  not  affect  either,  because  the 
provision  applied  only  to  procedure  and  not  to 
right  or  remedy,  and  therefore  the  plaintiff 
could  avail  himself  of  the  lime  given  him  by 
tbe  act  of  1890  in  which  to  commence  bis  ac- 
tion as  one  of  tbe  steps  in  procedure  by  which 
tbe  remedy  for  a  violalioo  of  tbe  contract  by 
tbe  enforcement  of  foreclosure  of  the  lien 
would  be  accomplisbed. 

We  conclude  that  the  Hen  of  the  plaintiff 
was  valid  and  superior  to  the  mortgage  of  tbe 
Mortgage  Trust  Company. 

Second.  We  are  of  tbe  opinion  also  that  tbe 
claim  of  Corey  Brotheia  A  Company  for  a  Iten 
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superior  to  tbat  of  tbe  Mortgage  Trust  Com- 
pany was  properiy  allowed.  That  company 
claims  a  superiority  of  lien  because  of  tb» 
clause  in  its  mortgage  by  which  the  Bear  Lake 
Company  mortgaged  to  it,  in  addition  to  the 

ftroperty  then  owned  by  the  lake  cbmpany,  all 
is  after  acquired  property. 

A  clause  in  a  mortgage  which  subjects  sub- 
sequently acquired  property  to  the  lien  of  the 
mortgaee  is  a  valid  clause.  To'do.  D.  <C  R. 
li.  Co.  V.  Hamilton,  134  U.  8.  290  [83:  905]; 
Central  Trust  Co.  v.  Kneeland,  138  U.  S.  414 
[34:  10141;  Galtftton.  B.  <E  H.  R.  Co.  v.  Cow- 
dret/,  78  U.  8.  11  Wall.  459-481  [20:  193-20ti]. 

Such  a  mortgage,  as  against  tbe  mortgagor 
and  subsequent  encumbrancers,  attaches  itself 
to  tbe  after iicquired  property  as  fast  as  it 
comes  into  existence,  or  as  fast  as  the  canal  or 
railroad  is  built,  and  tbe  Hen  of  tbe  mortgagee 
is  held  to  be  superior  to  tbat  of  tbe  constructor. 
Tbe  lien  of  the  mottgage  extends  also  to  ao 
equitahle  as  well  aa  to  a  legal  title  to  the  prop- 
erty But»equeotIy  acquired.  Toledo,  D.  A  B. 
R.  Co.  V.  Hamilton  and  Central  Trutt  Co,  t. 
Snedand,  tupra. 

The  company  claims  tbat  under  tbe  princi- 
ples decided  in  these  cases  tbe  lien  of  Its  mort- 
gage is  superior  to  tbe  claim  of  Corey  Brothers 
&  Company. 

On  tbe  contrary,  Ibe  latter  claim  to  bring 
their  case  within  *the  rule  recognized  In  o 
Ibis  court,  tbat  even  under  the  after -acquired 

groperty  clause  in  a  mortgage,  if  property  be 
urdened  with  an  encumbrance  or  lien  at  the 
very  time  of  comioglnto  tbe  possession  or  own- 
ership of  tbe  mortgagor,  sucb  encumbrance  re- 
mains prior  and  superior  to  tbe  Hen  of  tbe 
mortgage,  although  it  was  actually  aubsequent 
thereto  in  point  of  time.  Ifew  Oiieam  AA.  B. 
Go.  V.  Mfllen  ("United  Stalea  v.  Hfew  Orleans 
Railroad").  79  C.  -8.  12  Wall.  862  [20  :  4341; 
Hhadiek  v.  Sehall.  99  U.  8.  251  [25:  8421. 

Some  further  facts  are  material  to  this  in- 
gulf, and  have  been  found  br  tbe  court  below. 
The  w<a-k  done  Corey  Brotben  As  Com- 
pany Is  set  forth  In  findings  nineteen  and 
twenty-three  as  made  by  the  trial  court.  It 
consisted  of  work  and  labor  and  the  furnishing 
of  materials  in  tbe  construction  of  tbe  canal 
from  May  1  to  December  S.  1890.  The  canal 
was  constructed  on  land  over  wbicb  the  com- 
pany had  what  is  termed  in  tbe  finding  the 
right  of  way.  Tbe  land  Is  described  in  tbe 
nineleenth  finding,  and  the  manner  in  which 
tbe  rigbt  of  way  was  acquired  is  set  forth  in 
finding  twenty-nine,  which  reads  as  follows: 

"The  rii;fat  of  way  upon  which  the  canal 
was  constructed,  which  right  of  way  Is  de- 
scribed in  the  finding  nineteen,  consisted 
largely  of  public  land,  and  was  obtained  by 
the  defendant,  the  Bear  Lake  A  Biver  Water 
Works  &  Irrigation  Company,  under  and  by 
virtue  of  the  act  of  Congress  of  1866,  beins^ 
section  — ,  Revised  Statutes  of  tbe  United 
States.  A  large  portion  of  said  rigbt  of  way 
was  obtained  under  contract  with  one  Kerr, 
by  which  Kerr  agreed,  upon  the  construction 
of  Bitid  canal  through  his  l»nd,  to  give  said 
rigbt  of  way.  Tbe  other  portions  of  said 
canals  were  purchased  by  tbe  Bear  Lake  Com- 
pany at  various  times  from  individual  proprie- 
tors after  May  1.  1890." 
Tbe  section  of  the  Revised  Statutes  abov* 
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referrtd  to  Is  3830,  aod  it  U  taken  from  the 
^  section  of  the  act  of  CoQftress,  approved 
JTalr  2fl.  1866  (14  Stat,  at  L.  258),  irliich  reads 
M3  follows: 

•■Sec.  9.  Whenever,  by  priority  of  poraea- 
-aioD,  rights  lo  the  use  of  water  for  mloing, 
■agrtcultural,  manufacturing,  or  other  purpoeea 
Lave  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledeed  by  the  local  cus- 
17]  toms,  laws,  and  the  'decisions  of  courts, 
the  possessors  and  owners  of  such  vested  rights 
ahall  be  maintained  and  protected  In  the  same, 
and  the  rlftht  of  way  for  the  construction  of, 
■ditches  and  caoala  for  the  purposes  herein 
jipecifled  is  acknowledged  and  confirmed:  Pro- 
Tided,  however.  That  whenever  after  the  passnge 
of  this  act  any  person  or  persona  shall,  in  the 
construction  of  any  ditch  or  canal,  injure  or 
damage  the  poasessioo  of  any  settler  on  the 
public  domain,  the  party  oommitting  such  in- 
jury or  damage  abali  be  liable  to  the  party  in- 
jured for  such  injury  or  damage." 

Congress  subsequently  paswd  another  act, 
approved  July  9.  1870,  entitled  "An  Act  to 
Amend  an  Act  Oranting  the  Right  of  Way  to 
Bitch  and  Canal  Owoers  over  the  Public 
Lands  and  fbr  Other  Porposes."  16  Stat,  at 
L.  21& 

Section  17  of  that  act  to  g  S840  of  the  Be- 
-vised  Statutes,  aod  part  of  the  lectioD  reads  as 

follows: 

"Sec  17.  None  of  the  rights  conferred  by  g§ 
S.  8.  and  9  of  the  act  of  which  this  act  is 
amendatory  shall  be  abrogated  by  thta  act,  and 
the  same  are  hereby  extended  to  all  public 
lands  affected  by  this  act,  and  all  patents 
^nted  or  pre-emption  or  homesteads  allowed 
'Shall  be  subject  to  any  vested  and  accrued 
water  rights  or  rights  to  ditches  aod  reservoirs 
used  in  connection  with  such  water  rights  as 
may  be  acquired  under  or.recognizod  by  the 
9tfa  section  of  the  act  of  which  (bis  act  is 
«mendatoij.** 

The  trial  court  made  one  other  finding  of 
fact  (the  thirty-third),  bv  which  it  was  foucd 
that  the  work  done  by  Garland  and  by  Corey 
Brothers  &  Company  was  done  for  the  Bear 
Lake  Company,  which  company,  with  the  con- 
sent of  the  owners  of  the  le^  title,  entered 
into  possession  of  tbe  land  through  which  the 
«anal  ditches  were  dug,  and  then  ffter  so  en- 
tering Into  possession  Ibe  company  consented 
to  and  permitted  theplaintffl  Garland  and  also 
■Corey  Brothers  ft  Company  to  do  the  work 
under  their  contracts  with  the  company  In  dlg- 
Cing  and  excavating  tbe  canal. 

The  counsel  for  the  Mortgage  Company  ex- 
cepted to  tbe  twenty-ninth  finding  of  tbe  court, 
on  the  grounds,  1st,  that  there  waa  no  evidence 
upon  wold)  to  base  the  finding;  8d,  tbe  evl- 
<lenre  did  not  support  the  finding;  8d,  there 
18}  was  no  'pleading  upon  which  to  base  tbe 
same.  This  exception  as  to  the  lack  of  evi- 
dence to  support  the  findings  we  cannot  con- 
sider, and  we  think  that  the  objection  as  to  tbe 
pleading  Is  not  welt  taken. 

Upon  appeal  from  the  supreme  court  of  a 
territory  this  court  is  precluded  under  the  stat- 
ute from  reviewing  any  question  of  fact,  and 
4he  finding  of  the  court  below  is  conclusive 
upon  this  court  as  to  all  sucb  quextiODS.  Tbe 
jurisdiction  of  tills  court  on  such  an  appeal, 
apart  from  czcqiUoBS  duly  taken  to  rulings  on 
«8i 


tbe  admission  or  rejection  of  evidence,  Is  lim- 
ited to  determiolDg  whether  tbe  findings  of 
fact  support  the  Judgment.  Siringfetlow  v. 
Cain,  99  U.  S.  619  m-AU};  Ifeatin  v.  WdU. 
F.  <Ss  Co.  104  U.  8.  428  [36:  802];  BOeri  v. 
Boatman,  111  U.  8.  866  [38:356|:  Id-iho  &  0. 
J/ind  Improv.  Co.  v.  Bradbury,  182  U.  S.  509 
133:4381;  Mammoth  Min,  Co.  T.  &Ut  Lake 
Foundry  d  Mach.  Co.  101  U.  8.  450  [88: 280]. 

The  findings  of  tbe  trial  court  are  approved 
and  adopted  by  the  supreme  court  of  tbe  ter- 
ritory by  a  general  Judgment  of  affirmance. 
NetUn  T.  WdU.  F.  A  Co.  tupra. 

We  must  therefore,  in  the  examination  of 
the  ouestlon  now  under  consideration,  be  coo- 
finea  to  the  facts  as  found  by  the  trial  court, 
approved  as  tbey  have  been  by  the  general 
affirmance  of  the  Judgment  ta|y,the  supreme 
court  of  tbe  territorv. 

So  far  as  tbe  public  land  Is  eoncartied,  over 
or  through  which  these  ditdies  for  the  canal 
were  dug,  the  statutes  above  cited  create  no 
title,  legal  or  equitable,  in  the  individual  or 
company  that  simply  takes  possession  of  such 
land.  The  government  enacts  that  anyone 
may  go  upon  Its  public  lands  for  tbe  purpose 
of  procuring  water,  dlggiog  ditches  for  canals, 
etc.,  aod  when  rights  nave  become  vested  aod 
accrued  which  are  recognized  and  acknoffl- 
edged  by  the  local  customs,  laws,  and  decisions 
of  courts,  such  rights  are  acknonledged  and 
confirmed.  Under  this  statute  no  right  or  title 
to  the  land,  or  to  a  right  of  way  over  or  through 
it.  or  to  the  use  of  water  from  a  well  thereafter 
to  be  dug,  vests,  as  against  the  government,  in 
the  party  entering  upon  possession  from  the 
mere  fact  of  such  possessioD  unaccompanied 
by  tbe  performance  of  any  labor  thereon. 

Undoubtedly  rights  as  against  third  persons 
are  acquired  *by  priority  of  possession.  Rod[  1 0 
the  government  will  and  does  recognize  such 
rights  as  between  those  parties.  This  is  tbe  prin- 
ciple running  ibrongb  tiie  eases  dted  by  tbe 
counsel  for  appellants,  la  SutUtau  v.  IfortAern 
Spy  Min.  Co,  11  Utah,  488.  80  L.  R  A.  186, 
which  is  one  of  those  cases,  the  priority  of  pos- 
R^Ion  of  tbe  person  who  entered  upon  tbe  pub- 
lic land  aod  dug  the  well  was  recognized  as 
thereby  making  a  superior  title  to  tbe  use  of 
the  water  from  tbe  well  over  that  acquired  by 
a  person  who  was  the  subsequent  purchaser  A 
the  land  from  the  government  In  that  case 
tbe  well  had  been  dug  and  the  condition  ful- 
filled. If  no  well  had  ever  been  dug,  and  a 
reasonable  time  for  digging  it  bad  passed,  tbe 
mere  priority  of  possession  would  have  given 
no  superior  title  to  tbe  land  over  that  acquired 
by  the  grantee  from  tbe  government.  It  is  tbe 
doing  of  the  work,  tbe  completion  of  tbe  well, 
or  tbe  digging  of  tbe  ditch,  within  areasonable 
lime  from  the  taking  of  possession,  that  gives 
tbe  right  to  use  the  water  In  tbe  well  or  the 
right  of  way  for  tbe  ditches  of  the  canal  upon 
or  through  the  public  land.  Until  ifaecomple- 
tion  of  this  work,  or,  in  other  words,  until  tbe 
performance  of  tbe  condition  upon  which  tbo 
right  to  foriver  maintain  possMdoo  Is  based, 
tbe  person  taking  possession  has  no  tide,  legal 
or  equitable,  as  against  the  goveromeot. 
What,  if  any.  equitable  claims  a  party  might 
have  upon  the  government  who  did  a  large 
amount  of  work,  but  floally  failed  to  complete 
tbe  necessary  amount  to  leoure  tbe  water  or 
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ri;;bt  of  wa^,  It  !■  'oot  necessary  to  determioe 
■or  discusa.  Those  equities  would  not,  Id  any 
cveot.  amnuDt  to  an  emUaUe  title  to  the  right 
•of  way  or  to  tbe  hm  of  the  water,  and  lo  need 
jiot  be  here  cmisldered. 

The  Bear  Lake  CSompany,  therefore,  never 
faad  any  legal  or  equitable  title  to  the  land  over 
-or  through  which  tbe  ditch  for  the  canal  was 
<lu£,  as  against  the  government,  until  tbe  ditch 
was  comiAeted.  As  the  ditch  was  completed 
\^  tbe  labor  of  tbe  contractor,  and  tbe  very 
■title  of  tbe  mortgagor  thereto  was  Itself  created 
by  bis  labor,  the  lien  attached  to  the  property 
as  it  WM  created  and  came  into  beinir,  and 
Arose  coincident  with  theowocrsbipof  the  dirch 
by  ibe  mortgagor,  and  the  property  came  into 
l£0]*tfae  bands  of  the  mortgngnr  burdened  with 
this  Hen,  which  remains  superior  to  tbatof  the 
mortgage.  The  point  ia  that  tbe  mortgagor 
never  bad  any  claim  or  title,  of  a  legal  or 
«qultable  nature,  to  tbe  land  upon  which 
Ibis  work  was  done  during  tbe  whole  time 
-that  the  work  was  going  on.  and  when  tbe 
title  did  tberearter  vest  in  fhe  Bear  Lake  Com- 
^ny  by  virtue  of  the  work  done  by  Corey 
Brothers  &  Company,  it  became  burdened 
with  the  lien  created  virtue  of  the  work  so 
'done  upon  iL  If  prior  to  tbe  doing  of  the 
Tork  Ibe  Bear  Lake  Company  bad  simply  pur- 
4^aw!d  thff  land,  or  entered  Into  any  sncb  agree- 
ment with  tbe  owner  thereof  as  gave  It  an 
•«:)uitable  title  to  the  same,  then  tbe  property 
would  not  have  come  to  the  Bear.  Lake  Com- 
pany burdened  with  any  lien,  and  tbe  work 
thereafter  done  upon  It  In  tbe  shape  of  digging 
the  ditch,  etc.,  would  not  have  given  ground 
ixxc  any  priority  of  lien  as  against  the  mort- 
gage 01  the  Trust  Company. 

The  material  fact  to  remember  Is  that  the 
aole  title  to  the  land  or  the  rightof  way,  which 
the  Bear  Lake  Cranpanj  has,  whether  legal  or 
«quiuble.  is  transferred  to  that  company  only 
by  virtue  of  the  work  previously  done  upon 
toe  land  by  the  constructors,  who  thereby  ful- 
fil tbe  condition  upon  the  performance  of 
-which  sucb  transfer  or  tbe  right  of  sach  trans- 
fer depended.  Under  these  circumstances  it 
is  proper  to  say  that  the  title  to  the  land  was 
transferred  subject  to  tbe  constructors'  lien  for 
^e  work  which  made  the  tranifer  possible 
«Dd  by  means  of  wbfeh  It  was  accomplished. 
Tbe  claim  is  also  urged  that,  even  upon  tbe 
theory  of  the  appellees,  the  title  to  the  portion 
of  the  land  or  right  of  way  upon  which  Garland 
tbe  plaintiff  bait  worked  had  passed  to  the  Bear 
Lake  Company,  and  had  come  under  tbe  Hen  of 
tbe  mortgage  before  any  work  was  done  by  tbe 
Corey  BrotlierBft  Company  firm,  and  as  to  that 
poriioQ  of  the  work  the  claim  is  made  that  the 
nrm  could  have  no  lien  prior  to  the  mortgage. 
Tbe  fact  is  that  at  the  time  when  tbe  firm  com- 
■ncDced  work  in  Hay,  1800,  the  plaintiff  Gar- 
land bed  not  completed  his  work,  and  dtd  not 
«ompIete  U  luUI  along  Id  December  following. 
Tbe  title  bad  not  therefore  passed  to  the  Bear 
Lake  Company  when  Corey  Brothers  &  Com- 
ninv  commenced  their  work, 
^t]  *Nor  is  there  any  priority  given  to  tbe 
mortgage  as  claimed  by  tbe  appellants  by  rea- 
aon  of  the  provision  contained  In  that  portion  of 
%  19  of  tbe  act  of  1890.  whitA  reads  as  follows: 

"All  such  liens  ^all  relate  back  to  the  time 
«f  tbe  commencement  to  do  work  or  to  furnish 
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materials,  and  shall  have  priority  over  any  and 
every  lien  or  encumbrance  subsequently  inter- 
vening,  or  which  may  have  been  created  prior 
thereto,  but  which  vras  not  then  recorded,  and 
of  wblcA  tbe  Uenor  under  this  act  had  no 
notice.  Nothing  herein  contained  shall  be 
construed  as  Impairing  any  valid  encumbrance 
upon  any  such  land,  duty  made  and  recorded 
before  such  work  was  commenced  or  the  first 
of  sncb  materials  were  fumiahed." 

The'  very  qoestion  in  Issue  is  whether  the 
morteatre  waa  a  valid  encumbrance  upon  any 
after-acquired  land  prior  lo  these  liens.  Inas- 
much as  tbe  title  to  tbe  right  of  way  did  not 
pass  until  the  completion  of  ihe  work,  we  bold 
tbe  mortgage  was  not  a  valid  encumbrance 
upon  sucb  right  of  way  until  that  time,  and 
that  tbe  title  came  to  the  Bear  Lake  Company 
burdened  with  Ihe  lien  claimed  by  tbe  lienor 
which  attached  to  the  properly  at  tbe  very 
moment  of  and  simultaneously  with  tbe  vest- 
ing of  sucb  title  in  the  company  and  in  priority 
to  the  Hen  of  the  mortgage. 

This  principle  is  In  eolire  harmony  with  that 
laid  down  in  the  already  cited  cases  of  Gahef- 
ton.  B.  <t  B.R  Co.  v.  (knedre^,  78  U.  S.  11 
Wall.  469  rsO:  1991.  and  Totedo,  D.  S  B.  R, 
Co.  V.  mtnaUon,  184  TT.  S.  896  [8S:  905],  and 
with  tbe  cases  therein  referred  to.  In  neither 
of  the  above-mentioned  cases  did  the  title  to 
the  property  come  into  the  bands  of  the  com- 
pany burdened  with  any  lien.  Most  of  the 
property  In  the  first  above-cited  case  came  to 
the  company  before  any  work  was  done,  and  a 
small  portion  only  was  purchased  by  11  after 
the  work  was  done,  and  it  waa  held  that  tbe 
Hen  of  tbe  mortgage  upon  the  property  as  after 
acquired  was  supeRor  to  that  of  tl»  constructor 
who  did  the  work.  His  work  did  not  transfer 
tbe  title  or  create  the  coudttion  upon  which  the 
vesting  of  tbe  title  could  take  place  in  the 
mortgagor,  and  conBequently  there  waa  no 
bosis  for  tbe  claim  that  the  property  came  to  the 
mortgagor  burdened  with  the  lien.  *Id  the[8S 
Toledo  Vote  the  dock  was  built  upon  property 
to  which  the  mortgagor  had  a  good  equitable 
title  and  which  was  covered  by  tbe  mortgage, 
just  the  same  as  If  tbe  title  were  a  legal  one, 
and  it  waa  held  that  the  dock  became  subject 
to  tbe  lien  of  tbe  mortgage  as  prior  and 
superior  to  any  lien  of  the  mechanics  tm  oon- 
struction.  It  was  urged  lo  that  case  that  at 
the  time  the  mechanic's  Hen  was  claimed  to 
have  been  created,  the  legal  title  to  the  prop- 
erty sought  to  be  affected  was  not  in  tbe  rail- 
road company,  but  was  In  one  George  W. 
Ballou.  and  ther^ore  the  mortgage  of  tbe 
property  by  tbe  raUroad  company  created  no 
legal  lien,  and  although  by  the  decree  of  fore- 
closure the  legal  title  was  transferred  to  the 
mortgagor,  yet  it  was  transferred  subject  to 
the  burden  of  the  mechanics'  Hen.  Tbe  court 
held  that  tbe  mortgagor  had  the  equitable  Utie 
to  the  property  before  foreclosure,  and  that  tbe 
mortgage  given  by  the  mortgagor  covered 
property  to  which  it  had  an  equitable  title  as 
well  as  property  to  which  It  had  a  legal  title. 
In  the  case  at  bar  the  mortgagor  never  had  any 
title  at  all,  legal  or  equitable,  until  after  tbe 
work  had  been  performed  the  constmctors. 
and  only  then  by  virtue  and  through  the 
means  of  such  work. 

This  case  beara  great  rimilari^  to  that  of 
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Bot^ord  V.  New  Haven,  M.  <fi  IF.  R.  Co.  41 
Conn.  464,  the  principle  of  vbich  case  was  ap- 
pioved  Id  184  U.  S.  296  [88:  905J.  The  mort- 
gage executed  by  the  company  Id  the  Connec- 
ticut  case  covered  afler-acguired  property. 
After  the  execution  of  tbe  mortgage  it  entered 
into  an  agreement  vlth  tbe  owner  of  land  by 
wbicb  tbe  owner  agreed  to  tbereafter  convL-y 
tbe  land  to  the  company  upon  conditioa  tbat 
the  depot  of  the  company  should  be  established 
thereon  and  other  ibinits  done  Id  oonnifclion 
therewith.  The  court  held  that  tbe  agreement 
amounted  to  a  conditional  sale,  and  tbat  no 
title  to  the  property  passed  to  tbe  railroad  com- 
pany unless  and  until  it  performed  tbe  condi- 
tions. Hence  it  was  held  tbal  tbe  lien  acquired 
by  ttie  constructor  of  the  depot,  who  was  em- 
ployed by  ihe  railroad  company  for  Uiat  pur- 
pose, attached  to  the  land,  and  tbat  when  tbe 
title  subsequently  came  to  tbe  railroad  company 
23J  by  reason  of  the  performance *of  the  con- 
ditions by  it,  the  land  came  burdened  with  tbe 
lien  upon  it  in  favor  of  the  constructor  of  the 
depot,  and  such  lien  was  therefore  superior  to 
the  lien  of  the  mortgage. 

It  is  said  tbat  ia  any  event  the  title  wbicb 
flnally  vested  in  the  Bear  Lake  Company  by 
virtue  of  the  completion  of  the  work,  as  claimed 
by  the  respondents,  relates  back  to  the  time 
when  possession  of  tbe  land  over  which  the 
right  of  way  existed  was  first  taken,  and  that 
such  possession  was  taken  by  the  Bear  Lake 
Company  prior  to  any  work  being  done  by 
dther  the  phtiatifl  Oarland  or  by  the  defeod- 
aota  Corey  Brothers  &  Company,  and  the  Utie 
thus  became  BOh^t  to  the  lien  of  tbe  mort- 
nee  before  tbe  work  was  done  by  tbe  lienors. 
Tma  doctrine  of  relation,  by  wbicb  it  is 
claimed  that  the  Hen  of  the  mortgage  attached 
to  the  right  of  way  prior  to  the  lieo  of  the 
constructor,  Is  s  fiction  only.  It  is  indulged 
in  for  the  purpose  of  thereby  cutting  off  inter- 
vening adverse  claims  of  third  parties  against 
the  right  or  title  set  up  and  acquired  by  the 
first  possessor.  It  will  not  be  indulged  in  for 
the  purpose  of  thereby  effecting  an  lujustice 
by  subjecting  tbe  right  of  way  to  ihe  prior  lien 
of  a  mortgage,  when  tbe  exiblence  of  the  title 
to  the  right  of  way  in  tbe  Bear  Lake  Company 
was  made  possible  only  after  and  bj  tbe  labor 
of  the  lienors.  lo  such  case  tbe  actual  fact 
will  be  considered  and  not  the  fiction. 

It  is  also  said  tbat  the  mortgagee  occupies  a 
position  superior  in  equity  to  that  of  tbe  Corey 
firm  because  the  mortgage  was  executed  and 
on  record  a  long  time  Before  the  firm  did  any 
work  upon  Ihe  ditches,  and  it  must  have 
known,  or  at  any  rate  notice  from  the  record 
will  be  imputed  to  the  firm,  that  tbe  mortgage 
lien  was  ia  existence.  The  answer  to  this 
position  is  tbat  under  tbe  law  as  above  stated 
the  firm  knew  that  prior  to  the  completion  of 
the  work  by  it,  the  Bear  lAke  Company  would 
have  no  title  and  tbe  mortgage  would  not  be  a 
lien  upon  the  property,  and  that  when  tbe 
work  was  completed  the  title  would  pass  to  the 
Bear  Lake  Company  burdened  with  the  Hen  of 
tbe  firm,  and  such  lien  would  be  superior  to 
that  of  the  mortgage.  To  one  occupying  the 
position  of  these  lienors,  the  mortgage  was  not 
In  existence.  Upon  tbe  same  principle  tbe  mori- 
gsgee  would  know  that  it  could  acquire  no  lien 
24]  OD  *this  properly  superior  to  tbat  of  tbe 
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lienors,  and  tbat  the  title  to  tbe  property- 
created  by  the  lienors  would  come  to  the  Bear 
Lake  Company  burdened  with  their  lien.  U  is- 
plain  that  in  this  light  tbe  equity  of  tbe  lienors- 
is  superior  to  that  of  tbe  mortgagee,  and  their 
lien  should,  if  possible,  be  preferrej. 

The  general  principle  upon  wbicb  the  liea 
of  Corey  Brothers  &  Company  upon  the  right 
of  way  over  the  public  lands  is  claimed  as- 
being  prior  to  that  of  tbe  mortgage  also  ap- 
plies to  and  covers  Ihe  case  of  tbe  land  pro- 
cured by  the  Bear  Lake  Company  from  Kcrr- 
and  mentioned  In  the  foregoing  iweoty-nintb 
finding  of  facL  It  was  a  conditional  gift  by 
Kerr  to  the  company  of  the  right  of  way,  to- 
tske  effect  and  be  valid  upon  the  canstructioa 
of  tbe  canal  through  the  lands  of  Kerr.  As  lo- 
the  portion  of  the  land  which  was  obtained  by 
purchase  by  tbe  Bear  Lake  Company  at  vari- 
ous times  from  individual  proprietors  after 
31a^  1.  189U.  Ihe  finding  is  too  general  upoo 
which  to  predicate  error  calling  for  a  reversal 
of  the  whole  judgment.  The  party  allegiog 
error  should  clearly'show  it,  and  where  it  is 
of  a  kind  tbat  ought  not  to  carry  a  reversal  of 
the  whole  judgment  because  of  it,  he  should 
in  that  case  show  tbe  amount  of  tbe  error  and 
the  extent  to  which  it  affected  tbe  judgment. 
Here  tbe  case  Is  barren  of  any  finding  as  lo> 
tbe  extent  of  the  purchase  from  private  indi- 
viduals and  whether  the  purchases  were  made 
prior  to  the  work  being  done  or  after  the  same- 
had  beeu  performed.  Interpreting  the  thirtietb 
findinsr  of  the  court  upon  this  subject  as  being' 
one  of  fact,  we  abonld  say  the  purchase  wa» 
not  fully  accomplished  nor  was  the  title  finally 
transferred  until  after  tbe  work  bad  been  done. 
The  thirtieth  finding  Is  as  follows:  "All  the- 
right  of  way  of  the  Bear  Lake  &  River  Com> 
pany,  as  described  in  finding  nineteen.  ws» 
acquired  by  said  Bear  Lake  &  River  Water 
Works  St  Irrigation  Company  after  fhe  me- 
chanics' lien  of  the  plaintiff  William  Qarlaod 
and  the  mechanics  lieu  of  tbe  defendau'.s- 
Corey  Brothers  &  Company  attached  to  i  he- 
same."  The  appellants  criticise  this  finding 
as  a  conclusion  of  law.  It  is  made  by  tbe 
court  as  one  of  fact,  and  it  may  be  there  i» 
some  matter  of  fact  mixed  with  a  legal  conclu- 
sion. At  aoy  rate,  tbe  whole  matter  is  left  io 
some  UDcertaintyas  to  ihe*exact  facts  relat-I2& 
ing  to  thepurchaseof  tbe  right  of  way  after  May 
1,  1890,  and  as  to  tbe  extent  of  such  purcbases- 
from  individuals,  and  as  to  tbe  conditions- 
upon  which  the  purchases  were  made. 

They  may  have  been  made  under  such  cir- 
cumstances as  to  bring  them  directly  within 
tbe  principle  of  tbe  case  last  cited.  If  so,  the- 
IftDds  would  be  subject  to  a  lien  to  tbe  same- 
exteot  as  the  lands  otherwise  acquired. 

We  will  not  in  such  case  indulge  In  aoy  pre- 
sumption unfavorable  to  the  judgment  and  for 
tbe  purpose  of  reversing  it,  unlesB  they  are 
natural  and  probable  and  such  as  ought  to  be- 
drawn  from  tbe  facts  actually  found  by  tb* 
court  below.  We  do  not  find  this  to  be  the- 
case  here. 

As  another  answer  to  tbe  claim  of  Corey 
Brothers  &  Company,  tbe  appellants  assert 
tbat  if  tbe  Bear  Lake  Company  were  not  the 
owner  of  the  right  of  way  over  or  through  tbe 

f)ublic  lands  or  lands  of  Kerr,  or  of  the  other 
ndividuals,  vntU  nftw  tbe  completion  of  the- 
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work,  then  of  course  it  was  not  owner  thereof 
4t  the  time  when  the  contract  with  Corey 
Brothers  &  Compaoy  was  entered  Into,  aod  in 
that  case  they  woold  be  entitled  to  no  lien 
•Qoder  the  act  of  March  13,  1890. 

The  1st  section  of  that  act  pioTld^s  "that 
"vhoerer  shall  do  work  or  fumnh  materials  by 
•coDtract,  express  or  Implied,  with  the  owner 
-of  aoT  land,  to  any  amount,"  shall  be  entitled 
to  a  lieo.  The  same  section  also  provides  that 
for  the  purposes  of  the  act  "any  person  having 
an  assignable,  transferable,  or  cooveyable  In- 
terest or  claim  In  or  to  any  land,  buildlne, 
«tructure,  or  otber  property  meatlooed  tn  this 
■act,  shall  be  deemed  an  owner." 

We  think  the  Bear  Lake  Compan;^  was  such 
-an  owner  as  cornea  within  the  meaning  of  the 
statute  of  1890,  provldingfor  alien.  Allhoueh 
-without  a  \egii  or  an  equitable  title  until  the 
work  was  done,  yet  the  Bear  Lake  Company, 
when  the  work  wss  completed,  became  such 
owner,  and  in  the  mean  time  and  after  the 
execution  of  the  contract  wlih  Corey  Brothers 
A  Company  and  with  the'  plnintiff  Garland  it 
occupied  such  a  position  with  regard  to  the 
property  as  brings  It  within  the  equity  of  the 
'26]slatute  for  the  purpose  of  the  lien  for  *wortE 
•done,  and  we  think  such  lien  whin  the  work 
•was  completed  and  the  slatementof  claim  filed 
was  superior  to  the  Uen  of  the  martmae. 

Our  conclusion  b  that  the  vihoS  judgment 


AUEBIOAN   ROAD    MACHINE  COM- 
PANY. Appt., 
e. 

PESTNOOK  ft  SHAKP  COUFANT,  Lim- 
ited, et  at.  ' 

<8ee  8.  C  Beporter^  ed.  8B-&) 
Vrid  patent—patented  not^y. 

1.  Letters  patent  No.  831,980,  Inued  to  0.  W.  Taft 
December  a,  1886,  for  a  macblne  for  making,  re- 
pairing,  and  oleaaiog  roads,  are  void  for  want  of 
iDventlOD. 

3^  Icoreaeinir  the  welabt  of  the  baodwheels  Id  tbls 
claw  of  road  maoblnea,  fai  order  to  correct  the 


NOTB.— ^  to  uhcn  oasttrnee  tnov  nte  for  infrin^- 
MCnl;  wAfft  patenUe  must;  when  V\ev  rmut  Join, 
—see  note  to  WUson  v.  Bonaseau.  U:  1141. 

At  to  no(«<  given  for  patent  rleMK  wrduter  be- 
fore moturttth— see  note  to  llandevUle  r.  Welob, 
S:97. 

That  prior  UM  or  acde  of  tnventUm  rvndsrs  patent 
mid,  seenotetoIVeoohT.  Carter,  84:  Wt. 

As  to  OB^gnmenta  of  patents,  tftrir  conrtructton 
-and  egeet;  license*  to  use  jxKents;  royatties.— see 
aote  to  Salzell  v.  Dueber  Watcb  Case  MTg.  Co. 

Am  to  onUefiMirion  pattntt;  prior  patents  and 
-iwbUcatton;  apiiieaUan  and  fame,  clotais  and  epeetr 
fUation»,—eeB  note  to  Laggett  t.  Standard  Oil  Co. 

«7:TJ7. 

loiMtentaMHttf  of  4n«nUons:  potentoMe  mb- 
ieet-matttr;  viHUy:  uflot  eonstUufa  inventfon;  pot- 
entabJe  novettV'  cnmbinattona;  forefgn  patents  and 
Otetr  effect*,— tKK  note  to  Orsot  v.  Walter.  87:  568. 

Ae  to  reianued  patents  for  Incentions,  when  vaHd; 
<f  wt  Iff  rviNfue:  Uuhe»,-eee  note  to  National  Meter 
Oo.  T.  TonkexB  Water  Comis.  87: 84k 

At  to  what  eonatttHfes  tnfringement  ttf  patent: 
ttmUarUv  of  devtoac;  deetgns;  eomUnaitons;  tna- 
464  U.S. 
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tendeniv  of  smaller  wbeels  to  nvetaa,  dU  not 
Involve  patentable  ooveltr. 

[No.  »7.] 

Areued  March  30,  81,  tm.  Deetded  Oeteter 

19, 1896. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  Eastern  Dis- 
trict of  Pennsylvania  dismissing  a  suit  in  equity 
brought  by  the  American  Road  Machine  Com- 
pany, complainant,  against  the  Pennock  A 
Sharp  Company,  Limited,  et  al.,  for  the  in-, 
fringement  of  claims  4,  10, 11.  and  IS  of  let- 
ters patent  No.  881,020,  Issued  to  G.  W.  Taft 
December  8, 168S,  for  a  machine  for  making, 
repairing,  and  cleaning  roads.  AMrmed. 
See  same  case  below,  46  Fed.  Rep.  2S3, 
The  facts  are  stated  In  the  opinion. 
Mettn.  Frederick  P.  Fish  aod  IT.  K. 
Bieliardaon,  for  appellant: 

It  is  a  general  rule,  though  perhaps  not  an 
invariable  one,  that  if  a  new  combination  aod 
arrsngemeot  of  known  elements  prodacc  a  new 
and  beiie6elBl  result  never  Attidned  before,  it  is 
evidence  of  invention. 

PotU  V.  Oreager,  156  U.  S.  697  (89:  376); 
Boneack  Maeh.  Ot.  v.  Blliott.  60  Fed.  Rep. 
886;  BiUborn  v.  Bale  it  K.  Mfg.  Co.  60  Fed. 
Rep.  058;  DuBoit  v.  Kirk,  168  U.  S.  68  (89: 89^ 
The  test  of  invention  la  not  complexity  of 
construction;  and  the  apparent  timplicltT  or 
obviousness  of  the  invention  after  it  is  made  ia 
no  (iround  for  invalidating  the  patent. 

Krementz  v.  S.  Cottle  Oo.  148  [7.  S.  666  (87: 
658);  Toptiffv.  Toptiff,  145  D.  8.  156  (88:  668); 
Wathbum  (6  U.  Mfg.  Go.  v.  Heat  'Bm  AU  Barbed 
Wire  Co.  {"Barbed  Wire  Patent')  148  U.  S. 
275  (86: 164);  Webster  Loom  Co.  T.  Biagint,  lOS 
U.  8.  680  (26:  1177). 

When  tbe  other  facts  In  the  case  leave  the 
qnestfoa  of  inveotloo  in  doubt,  the  fact  that 
tlie  device  has  gone  into  general  use,  and  has 
displaced  other  devices  which  had  previously 
been  employed  for  analogous  uses.  Is  sufflcient 
to  turn  tbe  scale  in  favor  of  the  ezlMence  of 
Invention. 

Keytone  Mfg.  Oo.  v.  AdamM,  161  U.  S.  189 
(88:  108);  WaStfmmAM.  Mfg.  Co.  BeaVBm 
AU  Barbed  Wire  Co.  {"Barbed  Wire  Patenr) 


ehtnes;  constructinn  of  potent.— see  note  to  Boyer 
V.  Coupe,  8S:  1073. 

As  to  patents  for  destfpu.  when  valid,  see  note  to 
Smith  T.  Whitman  Saddle  Co.  87: 601 

Forvihat  patent* are  gnmled:  ichen  declared  void, 
—see  note  to  Evans  v.  Katon,  4: 483. 

At  to  patenlab'Utv  of  tnventioM,  see  notes  to 
Thompson  v.  Boisseller,  Bk  K,  aod  Comiog  v.  Bur- 
den, 14: 683. 

As  to  ahandonment  of  inventUm,  see  note  to  Pen- 
nock V.  DlalORue.  7: 887. 

.^a  to  distinction  between  inventions  of  nwchanfitm, 
nrtteles,  or  products  and  proeeaaea;  irAen  latter  pa- 
tented,—eee  note  to  Corning  v.  Burden,  14: 683. 

At  to  iTtcIudlTH  F  process  and  product  in  tame  patent; 
separate  patents  Qm^or^—aob  note  u»  Evans  v. 
Saton.4:  48a. 

JUto  vhatreCBnMmavcowr.seenote  toO*Befllr 
V.  Morse,  14: 601. 

Am  to  onfonnient  before  fssutng  and  retentfn0  pot- 
ent; recordlnff;  when  omfcmniant  transfers  extended 
tarma,— see  note  to  Geyler  v.  Wilder.  18:  OOL 

As  to  dasnaget  for  infringement  of  patent;  trebi* 
damaoee,—»ea  note  to  Hon  v.  Anenon,  IS:  8SL 
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148  U.  B.  276  (86: 154);  Gandtf  y.  Main  Pelt- 
ing Co.  143  n.  S.  S87  (86:  27-3);  M^ovaan  v. 
Sm  York  Beliing  A  P.  Co.  141  (7.  8.  883  (86: 
781):  Smith  Goodgear  DmUU  VuteanUe  Oc. 
98  U.  8.  486  (28:  962). 

The  fact  that  the  bateot  has  been  iafrioged 
by  defendaDts  la  snmcleat  to  establish  Its  util- 
ity, at  least  against  tbem. 

DuBoiit.  Sirk,  158U.S.64(89:t)98):  Qandy 
T.  Main  Belting  Co.  148  U.  S.  5«7  (86:  272); 
Wettern  Eleetrie  Co.  t.  La  Rue,  189  U.  S.  601 
(86:  294);  Lehnbeuter  v.  Holthaut.  105  U.  S. 
94  (20:  689). 

The  most  coocIubItb  test  of  ioTeoUoD  Is  the 
tuiauccesaful  eflorls  of  other  pateDtees  la  the 
Mme  field. 

WOfter  Loom  Oo.  T.  Biggina,  105  Q.  8.  680 
(26: 1177). 

A  new  comblnatioD  of  elements  separately 
old  Id  the  same  art  is  patentable.  If  the  com- 
bloation  produces  a  new  and  useful  result. 

HationtU  Oa$h  Skitter  Go.  v.  Boiton  Ca^ 
rndieator  A  S.  Co.  166  U.  8.  602  (80:  511); 
Biehardt  r.  Cfta$$  Elevator  Co.  158  U.  8.  299 
(39:  891),  159  U.  8.  477  (40:  225);  Baite»  y. 
Van  Warmer.  87  U.  8.  20  WaU.  858  (22:  241); 
Webeter  Loom  Co.  t.  Bv/gin;  lOS  U.  8.  580 
(26: 1177);  Cantrea  t.  Wallick,  117  U.  S.  689 
(29: 1017). 

Memt.  L.  I*.  Bond.  A.  B.  Adams,  O.  B. 
Itdcard,  and  J.  L.  Jaekaon.  for  appeUees: 

Defease  of  want  of  loTentton  Is  a  matter  of 
law  for  the  court,  and  tbemaonerof  determla- 
log  this  question  appears  from  the  followiog 
authorities: 

Penntvltania  B.  Co,  v.  Locomotive  Engine 
iVuol;  Cb.  11017.8.490(28:  332):  Bailee 
y.Van  Wermer,  67  D.  8. 20  WaU.  868(22: 241); 
Pkmipe  T.  Detroit,  111  TT.  8.  604  (28:  632); 
BotefikiM  T.  Greenwood,  52  U.  H.  11  How.  248 
(18:  668);  PhiUipe  T.  Page,  65  C.  8.  24  How. 
164  (16:  639);  Smith  v.  Hiehole,  8S  U.  8.  21 
Wall.  112  (22:  566);  Dunbar  v.  Mtyera,  94  U. 
8.  187  (24:  84):  Heatd  v.  Riee,  104  D.  8.  78? 
(26:910);  Aron  v.  Manhattan  R.  Co.  182  U.  8. 
84  (88:  272);  Burt  t.  Evorjf,  188  U.  a  858,  850 
(88:  661);  Pearee  t.  MuJford,  102  U.  8. 113  (26: 
98):  Slaufton  t.  Grand  Stmt  P.  P.  A  F.  R.Co. 
107  U.  8. 649  (27:  576);  Munaon  T.  Nm  York. 
134  U.  8.  601  (81:  666);  Boyer  r.  Both.  182  U. 
S.  206  (88: 828);  TOhtoon  T.  Munaon,  5  Bisa. 
426;  St.  Germain  T.  Brunmeiek,  186  U.  &  881 
(84: 128). 

All  Improvemeot  Is  not  InTentlon  and  en- 
titled to  protecHon  as  socb.  Thus  to  entitle  it, 
ft  must  be  the  product  of  some  exercise  of  the 
fDveotlre  faculties,  aad  it  must  Involve  aome- 
tblng  more  than  what  Is  obvious  (o  persons 
skilled  fn  the  art  to  which  it  relates. 

Pearce  v.  Mulford.  102  U.  S.  IIR  (26:  95); 
Aran  T.  Manhattan  S.  Cb.  182  U.  8.  84  (88: 
872);  Bay  v.  Fairhaam  A  W.  B.  Co.  188  TS.  8. 
98  (88:265);  Wataon  r.  Cincinnati,  I  St.  L. 
AO.  R.  Co.  182  D.  8.  161(38:  295);  Marchand 
y.  fCmken.  183  U.  8.  195  (88;  832);  Rover  r. 
Roth.  182  U.  6.  201  (83:  888);  BUI  v.  Wootter, 
182  U.  8.  701  (88:  500). 

An  old  Ihing  applied  in  a  new  way  to  produce 
a  particular  result  cannot  be  extended  beyond 
tnepartlcular  way,  form, or  devfoe. 

iter  T,  r«A(wr.  6  Biss.  208. 

A  patentee  cannot  claim  a  result  or  effect 
He  ean  ooty  claim  the  meana  for  obtaining 
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them,  and  attaining  the  same  results  or  effects 
by  different  means  Is  no  violation  of  a  patent. 

Caaev.  Srvwfl.60U,8,  8  Wall  820(17:817); 
Aahernft     Bostoa  A  L.  B.  Oo.  Vt  \J,  8.  20» 

(24:  9£t5). 

Result,  mode  of  operation,  principle,  Idea,  or 
other  abstraction  cannot  be  jutented. 

Burr  r.  Duryee.  67  U.  8. 1  Wall.  681  (17r 
661):  EtarU  v.  Ford,  6Fish.Fat.  Oai.981. 

If  the  loventfoo  claimed  is  an  improvement 
on  a  known  machine,  the  patentee  cannot  treat 
as  an  Infringer  one  who  has  Improved  the- 
same  machine  by  a  different  form  or  cofflbia*- 
tioQ  perfoimlag  the  same  functions. 

McCormiek  v.  TaleoU Ji\  U.  &  20  How.  40» 
(15: 930):  Union  Sugar  Befinerp  Matthieaaen, 
3  Fish.  Pat.  C!as.  600;  Taylor  t.  Oarretton,  2r 
Fish.  Pat.  Gaa.  124. 

It  is  not  Invention  to  transfer  apparatus  froBk 
one  machine  to  another. 

Suiift  T,  WMaen,  8  Fish.  Fat.  Cas.  860. 

A  mere  change  of  form  or  proportloiu  wDb 
not  support  a  patent. 

Woodcock  V.  Parker.  1  Clall.  488:  Aron  v. 
Manhattan  B.  Go.  182 17.  8.  84  (88: 372);  Low- 
ell V.  Leima,  1  Mason,  182;  Adamav.  Edwardi. 
1  Fish.  Pat.  Cas.  1;  Wood  v.  Packer,  17  Fed. 
Rep.  652;  Wataon  v.  Cincinnati,  L  St.  L.  A- 
C.  R.  Co.  183  U.  S.  161  (88:  295), 

The  test  of  ioterchangeabillty  is  frequently 
made  an  Important  and  decisive  one  by  the- 
courts,  so  that  this  feature  of  nonlaterchange- 
ability,  standing  alone,  is  suffidentjto  defeat  tUe- 
complainant's  action. 

Fuller  v.  Tentter,  94  U.  8.  296  (24:  106);. 
Sehumadter  v.  Corn^,  96  U.  8.  555  (24:  678). 

One  device  cannot  be  said  to  be  a  well-koowa 
subflUtute  for  aootfaer  which  cunot  be  oaedo 
for  It. 

Orompton  r.  BOhu^  MiOt,  8  Flah.  Bat.  Caa. 
588;  Pattae  Ploto  Co.  w.  Kingman,  129  U.  8. 

294  v83:  700). 

l^x.  Chief  Justice  Fuller  delivered  the  opin. 
Ion  of  the  court: 

This  was  a  bUl  for  infringement  of  claims- 
four,  ten,  eleven,  aod  thirteen  of  letters  paieoi 
No.  831.920,  issued  to  O.  W.  Taft  December 
8,  1885,  for  a  "machine  for  making,  repairing,, 
and  cleaning  roads," 

The  defenses  were  want  of  patentable  nor- 
elty,  anticipatioa,  aod  noninfriagemeot  On 
hearing,  the  circuit  court,  held  by  Judge  But- 
ler, entered  a  decree  dlimLsilog  the  bilL  45> 
Fed.  Rep.  268. 

«The  application  was  filed  Hay  6, 1885.127 
and  the  specification  declared: 

"The  objeow  of  my  present  Invention  are  to 
provideao  efflcieot  and  convenient  'stiff-angled'' 
or  Doareverslble  road-machine  in  which  the 
en^  of  the  blade  are  positively  sastained* 
against  the  working  strain,  while  permitteil 
vertical  adjustment  by  means  of  push-bars  ex- 
tending  from  the  rear  of  the  machine  to  the 
back  of  the  blade;  also,  to  provide  in  a  nonre- 
versible road-macbine  a  vertically  swinging 
thrust  frame  and  push-tur  arrangement  that 
will  permit  the  required  adjustments  of  the 
scraper  io  relatloa  to  ihe  plane  of  the  road; 
also,  to  provide  In  a  road-machioe  a  hand  wheel 
operntine  device  for  impartlag  motion  to  the- 
wade-elevating  mechanism,  whereby  th»  re- 
apectiTe  ends  of  the  blade  can  be  raised  and- 
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depressed  In  t  qaick,  easy,  and  coDTeoleot 
maooer;  alio,  to  provide  ao  improved  lifting 
mecbanism  for  elevating  and  aepressing  the 
Wade;  also,  to  afford  facilities  in  a  road-ma- 
chine. Id  connection  vith  haodwbeel  operating 
dertcea,  of  a  brake  or  stop  device  for  retaining 
the  faaodirtapel,  lifting  mecbanism,  aod  blade 
at  position  of  adJuMment." 

Then  foHowea  the  drawiogs  and  the  descrf p- 
tloD,  omitting  a  part  of  which,  the  specification 
thus  continued: 

"The  front  end  of  the  blade  D  Is  suspended 
by  a  bar  or  link  O  from  the  arm  of  a  lever  H 
that  is  arranged  along  the  side  of  the  machine 
and  fulcrumed  at  A  on  a  support  A*  that  pro- 
pels from  t^e  carriage  frame.  The  rear  arm 
of  said  lever  la  provided  with  a  eear  segment 
H'  that  mpsbea  with  an  actuating  pinion  I  by 
which  the  arm  of  the  lever  may  be  moved  up 
and  down  for  raising  and  depressing  the  front 
end  of  the  lever  and  blade.  The  rear  end  of 
the  blade  la  connected  by  a  link  O'  to  a  vertt- 
cally  sliding  rack  J  that  meshea  with  an  actu- 
ating pinion  I'  and  la  guided  by  a  flanged  fric- 
tion roll  ^  pivoted  on  a  suitable  bracket  or 
support  connected  to  the  carriage  frame  A. 
The  pinion  I  that  operates  the  lever  H  may  be 
provided  with  flanges  i  i*  for  embracing  the 
sides  of  the  ibtemally  toothed  segment  W  and 
Ibua  serving  to  guide  and  retain  said  segment 
and  its  lever  H  In  proper  relation  therewith  as 
it  i4  moved  up  and  down  by  the  rotation  of  the 
281handwheel  M.  *The  i^ck  J  and  its  guide- 
roll  EareprffcroMy  fitted  to  each  other  by  inter- 
matching  grooved  aod  flanged  surfaces,  aa  in- 
dicated In  Figa.  8  and  8^  and  the  operating 
pinion  r  Is  provided  with  flanges^  to  embrace 
the  sides  of  the  rack,  bo  that  said  rack  is  con- 
fined and  guided  in  proper  relations  as  it  slides 
up  and  down  and  works  with  but  little  fric- 
tion or  resistance  when  adjusting  the  blade. 

"Handwbeels  H  and  M'  are  provided  for 
imparting  motion  to  the  respective  pinions  1 1>, 
or  operaung  gear  of  the  blade-lifting  mechan- 
ism, when  elevating  and  depressing  the  blade 
or  adjusting  the  blade  to  differently  inclined 
positions  in  relation  to  the  plane  of  the  road, 
these  wheels  may  be  made  some  8  feet  in  diam- 
eter, more  or  less,  with  round  or  other  formed 
rims  that  can  be  conveniently  grasped  by  the 
hand  at  any  part  of  their  periphery.  In  the 
present  instance  the  handwbeels  and  their  pin- 
ions are  TCBpectlvely  attached  to  each  other  or 
formed  on  the  same  bub;  they  are  mounted  on 
a  shaft  L  that  extends  across  the  carriage  A 
and  Is  supported  in  bearings  on  suitable  stand- 
ards I  One  of  the  wheels  (H  or  M')  la  ar- 
ranged to  turn  loose  oo  shaft  L,  so  that  the  two 
wheels  can  be  revolved  independently  of  each 
other  for  separately  adiusting  either  end  of  the 
blade  required.  The  rims  of  the  handwheels 
are  made  auflSdently  ^eavy  to  act  as  a  balance 
against  the  weight  of  the  hlade-lif ting  devices 
so  that  the  momentum  of  the  wheel  wul  greatly 
assist  the  operator  In  the  manipulation  of  the 
machine.  Short  shafts  or  sttias  may  be  used 
in  lien  of  abaft  L  aa  journals  for  the  handwbeels 
and  gean  If  desired.  I  prefer,  however,  to  have 
the  shaft  extend  across  the  machine  as  it  makes 
a  stronger  and  more  rigid  construction. 

"Brake  mechanism  Is  arranged  in  connection 
with  the  carriage  for  stopping  aod  ratainlng 
the  bandwheeli  to  hold  the  Uad«  at  any  poat 
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tlon  of  adjustment  Said  brake  mechanism- 
may  he  made,  as  Indicated,  with  levera  n,  hav- 
ing one  end  fulcrumed  beneath  the  platform  at 
n',  and  the  other  provided  with  a  pad  or  sboe- 
N.  to  press  against  the  rim  of  the  band  wheel, 
asultable  spring  «.  being  connected  therewith  to- 
givetberetiuirMholdingpressure.  Afootpieco 
or  pedal  P,  'arranged  at  a  convenient  p0'[20 
eitioo  enables  the  attendant  to  depress  toe  lever 
and  brake  shoe  by  placing  hit  foot  thereoo- 
when  he  desires  to  throw  off  the  brake  for  re- 
leasing the  bandwbeel. 

"In  lieu  of  connecting  the  handwbeel  and 
blade  lifting  bar  or  lever  by  means  of  a  toothed 

Cinioo  and  rack,  said  parte  may  be  connected 
y  a  strap  or  chain  (one  or  more),  one  end 
whereifr  connects  with  the  lift  bar  or  lever, 
while  the  other  end  is  arranired  to  wind  onto 
tbe  pinion  or  hub  on  the  bandwbeel,  or  onto  a~ 
sheave  geared  to  the  handwbeel  hub. 

"The  operation  of  tbia  road-machine  is  ob- 
vioiu  from  the  drawings  and  foregoing  descrip- 
tion. The  operator,  atandlng  upon  the  plat- 
form A,  when  he  desires  to  raise  or  depresa^ 
either  end  of  the  blade,  places  bis  foot  upon 
tbe  brake  pedal  P  corresponding  to  tbe  end  to- 
be  adjusted,  and  grasping  tbe  rim  of  tbe  wheel 
whera  it  is  most  convenient  to  bla  hand,  awiogs- 
it  backward  or  forward  (accordingly  as  re- 
quired), with  a  free  and  easy  action,  and  to  a 

S eater  or  less  extent,  as  desired,  then  releasea- 
e  pedal  and  the  brake  oritop  Is  automatically 
applied  by  its  spring  m. 

"A  haodwbeet,  in  combination  with  and  for 
Imparting  motion  to  mechanism  for  elevating 
and  depressing  tbe  scnper  or  blade  In  a  roacf 
machine.  Is  of  great  practical  utility  and  ad- 
vantage, as  it  enables  the  operator  to  handle- 
and  control  the  machine  wiib  greater  ease  and 
facility  than  with  a  lever  handle  or  crank,  and 
does  not  necessitate  hit  taking  an  awkward  or 
constrained  position  at  any  part  of  the  action. 
The  rim  of  toe  wheel,  acting  bv  its  momentum 
as  a  balance  wheel,  dso  enables  the  operator 
by  a  quick  movement  to  suddenly  throw  the 
blade  completely  up  from  the  ground  to  avoid 
contact  of  large  stones  or  other  obatructions 
while  tbe  machine  Is  In  motion.  Said  rim  also 
servesasacoollnuous  seat  for  the  stop  or  brake, 
80  that  the  adjustment  can  be  bela  with  tha- 
blade  at  any  degree  of  devation  desired. 

"A  handwbeu  adapted  to  oHln  it»  peripli- 
enU  momntum,  or  at  a  haSanm  wheel,  for 
a»n$ting  or  avgmenting  the  throw  or  movement' 
when  aqjutting  (hetcraper,  to  combination  with- 
the  teraper  blade  and  blade-adjuatlng  mechan- 
ism, for  the  purpose  specified,  Is  an  important 
featura  of  my  invention. 

*"HandwneeUnMy  be  employed  for  ele  [30- 
vatlng  and  depreadng  the  scraping-blade  In  a 
road  machine,  in  comoinatioo  with  connections 
or  lifting  devices  of  other  construction  and  ar- 
rangement from  those  herein  shown,  with 
beneficial  results,  aod  I  so  intend  to  employ 
said  handwbeels:  and  I  have  in  other  applica- 
Uons  (see  serial  Nos.  167,212  and  1711.968)  for 
lettera  patent  described  and  claimed  certain 
combinations  in  which  other  forms  of  lifting 
mechanism  are  employed  for  effecting  the  ver- 
tical adjustment  of  the  blade. 

"/  am  aware  that  a  railwajf  tnotiyplmo  or 
track  dearer  hat  heretofore  been  patented,  in 
whieh  the  pt0W  wa»  braced  J^rom  tl£$  ear-axle  by 
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paralM  iraees  rigidly  eonneekd  to  (he  pUw;  and 
that  a  twinginfjtrannermteooporahMd  pivoted 
betieeen  the  endt  or  rearuiardtp  extending  braces 
4f  equal  length,  and  in  connection  with  a  wheeled 
carriage,  has  alto  been  shown  in  another  patent, 
lam  al*o  aware  that  other  patent*  exhibit  road- 
scrapers  vflterein  bracfi  or  links  are  Aaton  which 
cMne^  blade  supporting  standards  inrearoftke 
blade,  with  one  of  the  side  bars  of  the  carriage 
J'rame,  Such  devices  I  do  not  therrfore  herein 
claim,  as  neither  of  them  attain  the  results  in- 
cAfenf  to  my  improvement— viz.,  perfect  flexibil- 
ity of  adausiment  with  direct  support  or  thrvU 
vnder  au  coadUione  of  «m  and  portion*  ef  ad- 
juriment." 

[Tbe  foregoing  words  in  italics  were  Inserted 
by  way  of  amendmeDt,  the  disclaimer  being 
preceded  by  the  statement:  "Regarding  tbe  Ut 
-claim  for  reco^niiion  of  tbe  slate  of  tbe  art, 
insert  at  tbe  end  of  tbe  descriptive  part  of  ape- 
ciflcatioo,  page  0,  the  following  clause,  vis."] 

or  tbe  fifteen  claims,  the  first,  fourth,  fifth, 
tenth,  eleveD^,  and  twelfth  were: 

"1.  In  a  machine  for  grading  and  clearing 
roads,  the  cotoblDatioo.  with  a  acraper  bar  ot 
blade  suspended  from  the  carriage  between  its 
front  and  rear  wheels,  of  thrust  bars  extend- 
ing from  tbe  axle  or  rear  of  said  carriage  and 
attached  to  tbe  back  of  said  scraper  near  its 
ends  by  ooonecting  Joints  that  permit  upward 
and  downward  adjustment  at  each  end  of  tbe 
acraper  blade  Independent  of  tbe  other,  sab- 
staotlally  for  the  purpose  set  forth." 
31]  Id  a  road-grading  machine,  a  hand- 
wheel  in  combination  with  the  blade-elevating 
-devices,  for  imparting  motion  to  said  devtcesi 
wbeo  raising  and  depressing  tbe  blade,  sub- 
atantlally  as  bereinbefore  set  forib. 

"5.  In  a  machine  for  grading  and  cleaning 
TOads,  the  combination,  with  the  scraper  blade, 
supported  by  a  push  frame  at  the  rear  of  said 
blade,  and  blade-elevatiog  mechanism  con- 
nected therewith,  of  a  haodwbee)  for  impart- 
ing motion  to  said  elevating  mechanism  for 
effecting  tbe  upward  and  downward  adjust- 
ment of  the  blade,  substantially  as  herdnbefore 
4et  forth." 

"10.  In  a  road  machine  the  standards  1 1 
and  shift  L  in  combinatioD  with  the  carriage, 
blade-lifting  devices,  and  operating  wheels  and 
pinions,  as  and  for  the  purposes  set  forth. 

"11.  The  flanged  guide  roll  E  and  flanged 

EinloD  P,  in  combination  with  tbe  rack  J,  blade 
I  and  carriage  frame  A,  and  handwbeel  M', 
•ubstantially  as  and  for  the  purpose  set  forth. 

"13.  In  combination  with  tbe  blade-elevat- 
ing lever  H  having  tbe  InlernaUy  toothed  seg- 
ment H',  of  an  operating  plolon  I,  provided 
with  flanges  i,  for  guiding  said  segment,  sub- 
stantially  as  set  forlb." 

The  application  was  examined  by  tbe  Patent 
Office,  and  the  following  objections  were 
made: 

"If  claim  1  is  to  stand,  tbe  state  of  the  art 
as  showD  in  patents  226.686.  Sweatt,  Apr.  20, 
1880  (self  toad'g  carts);  52,028,  Carncroas  Jan. 
16.  1866;  191.287,  Jefferson.  May  29,  1877.  and 
288,261,  Raab,  Nov.  13,  1883  (wheeled  scrap 
ers),  iifust  be  recognized. 

"Claim  4  Is  met  In  patent  320,812,  Day.  Oct. 
SI.  1879  (same).  Furthermore  tbe  devices  of 
patenU  SB7.861.  Smith.  April  20,  1884;  275,- 
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614,  Edwards  A  Durkee.  April  10,  1888.  and 
186,475,  Ham,  Feb'y  4, 1878  (ex.  carrier). 

"Aa  to  claim  5,  In  view  of  tbe  patents  160,- 
536,  HcCall,  Watkins,  Scott,  M'ch  0, 1875,  and 
296,188,  Cook,  Apr.  1, 1884  (wheeled  scrapers), 
the  claim  does  not  present  patentable  novelty, 
these,  with  tbe  patent  of  Day,  showing  tha^ 
broadly  considered,  a  handwheel  and  a  lever 
are  equivalent  substitutes. 

'"Claims  10, 11,  and  12  are  met  In  pateat[32 
of  Cary,  152,072,  June 16, 1874  (self  load'g  carts). 

"Patent  145,786,  Humphreys.  Dec.  28,  1878 
(ex.  carrier),  may  alao  be  referred  to  as  show- 
ing tbe  state  of  tbe  ait  In  connection  witii 
claim  11.1 

"Claim  15  Is  met  In  patent  of  Camcross 

above  cited." 

Thereupon  the  speclflcatlon  was  amended  as 
before  pointed  out.  and  applicant  further  said: 

"Regarding  the  fourth  and  fifth  claims,  in 
the  references  cited,  patent  No.  220.812,  It  is 
shown  that  a  small  handwbeel  mounted  oo  a 
vertical  shaft  and  adapted  for  whultag  up  a 
rope  or  chain  In  manner  rimilar  to  a  car  brake 
has  been  used  for  bodily  lifting  a  diagonal 
scraper  or  snowplow  oo  a  railroad  car,  both 
ends  of  tbe  scraper  belne  lifted  simultaneously; 
further,  in  other  patents  It  is  shown  thai  wheels 
having  a  series  of  projecting  handles  or  pina 
are  employed  In  conoectlon  with  means  for 
lifting  tbe  plow  and  conveyer  in  ditching  ma- 
chines. Neither  of  these  devices,  it  Is  thought, 
embody  the  features  which  applicant  desires  to 
secure,  and  while  there  is  no  question  but  that 
tbe  present  wording  of  said  claim  Is  met  by 
these  references,  yet  it  is  believed  that  appU- 
cant  bas  a  point  to  which  these  former  Inven- 
tions have  not  attained. 

"Tbe  claims  are  hereafter  amended  with 
this  feature  in  view,  vis.,  that  In  appllcant'a 
Invention  the  wheel  is  designed  and  adapted  to 
be  worked  in  combination  with  a  diagonal 
blade  and  as  a  balance  or  momentum  wheel, 
so  that  a  quick  throw  of  the  wheel  with  the 
hand  will,  ny  the  weight  of  tbe  periphery  of 
the  wheel,  augment  toe  action,  or  cany  .the 
blade  mechaninn  up  or  down  to  a  greater  ex- 
tent than  tbe  mere  movement  of  the  band." 

The  fourth  and  fifth  claims  were  amended; 
the  tenth,  eleventh,  and  twelfth  canceled  and 
two  others  iobstltuted;  and  tbe  flftceoth  was 
erased. 

The  fodrtb.  tenth,  eleventh,  and  thirteenth 
claims  of  the  patent  aa  issued  read: 

"4.  The  combination,  with  a  diagonal 
scraper  supported  in  connection  with  a  wheeled 
carriage  and  adapted  for  upward  and  down- 
ward adjustment  lodependeotly  at  either  of  its 
ends,*of  an  operating  wheel  (or  wheels)  for[33 
effecting  such  adjustment,  adapted  to  act  aa  a 
momentum  or  fly  wheel,  as  set  forth,  whereby 
the  peripheral  weight  of  said  wheel  is  utilized 
to  assist  in  the  adjustment  of  the  blade,  sub- 
stanlially  as  herplnbefore  explained." 

"10.  In  a  road-tunchine,  the  combination  of 
a  scraper  blade  adapted  for  upward  and  down- 
ward adjustment  at  Its  respective  ends,  an  op- 
erating handwbeel  (or  wheels)  connected  there- 
with for  effecting  such  adjustment,  and  a 
brake  (or  brakes)  acting  against  said  wheel  to 
arrest  movement  thereof  and  retain  the  parts, 
substanUally  as  set  forth. 
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"IL  Id  ft  wheel  roed  scraper,  the  comblnt- 
tka  of  ft  tcnper  blade  adapted  (or  upward 
nd  dowDWftra  MljustmeDt  at  its  respective 
Mds,  ID  operating  wheel  (or  wheels)  coooected 
Ibetewith  for  effecting  each  adjustment  and 
idapted  (or  developing  perii^eru  momentum 
br  throwing  the  hlMe  up  or  down,  and  a 
bake  actiog  against  said  wheel  to  arreat  the 
BWTemrat  thereof  and  retain  the  parts  In  post- 
tloB,  sobstaatially  as  set  forth." 

"IS.  In  a  road  machine,  the  combination, 
vith  an  oblique  scraper  suspended  beoeatii  a 
carriage  or  tmdy  mounted  on  front  and  rear 
wheels,  of  means  for  imparting  iodepeodent 
upward  and  downward  sidjustment  at  the  re- 
■peetive  ends  of  aaid  scraper  provided  with 
undwhcd  and  i^ion  devices  for  imparting 
owvemmt  thereto,  and  stops  or  brake  devices 
aoting  In  connection  with  said  haodwbeels  for 
retalnio|r  the  parts  at  positions  of  adjustment, 
nbstantially  as  described." 

Thus  it  appean  that  the  patentee  acquiesced 
b  the  niling  of  the  Patent  Office  that  the  ap- 
pfiatfoD  of  iModwheels  to  a  road-grading  ma- 
ddne,  for  fmpartln^  motion  to  the  devices  for 
xiiriBg  and  wpreasiog  the  scraper-blade,  was 
oU,  and,  for  the  purpose  of  obtaining  his  pat- 
ent, Rstricted  his  clums  in  this  parlicnlar  to 
Boneatum  or  balance  wheels. 

And  U  b  wf  Ih  reference  to  the  momentum 
bataia,  treated  as  an  element  in  all  the  claims, 
that  the  case  must  be  disposed  of. 

Xomentum  b  the  qoantltv  of  motion  In  a 
moving  body,  and  is  proportioned  to  the  quan 

of  matter  multiplied  Into  its  velocity. 
Si]  *AllreTolvingwbeeIspo9sessmnmeDtum, 
bat  HKMnentum  wheels,  so  called,  as  balance  or 
fly  wbeeb,  are  wheels  whose  momentum  Is 
ulUiaed  in  the  operation  of  machinery  by  a 
nficbot  aocnmulation  of  force,  through  the 
weight  and  Tclodty  ot  the  whed  coinbined, 
to  overcome  tbn  oTecta  of  temporary  lo«  <h 
power. 

The  knowledge  was  common  that  when  a 
cootiaBooa  power  b  applied,  but  the  resistance 
to  be  overcome  b  unequal,  a  fly  or  balance 
wfaed  wfU  More  aome  of  the  power  expended 
ivtiag  ttie  operation  and  not  needed  at  one 
Usee,  and  give  it  out  at  another. 

TUa  famiHar  principle  is  thus  expressed  In 
Uw  qwcificaiion:  "The  rims  of  the  hand- 
wbeds  ara  made  sufficiently  heavy  to  act  aa  a 
bshace  against  the  weight  o(  the  bbde-lKtlng 
devices,  so  that  the  momentum  of  the  wheu 
wni  greathr  assist  the  operator  in  the  manlpu- 
litioB  ct  the  machine." 

The  mranentum  wheel  of  the  patent  b  de- 
•cribed  in  appellant's  brief  as  being  "a  wheel 
having  such  peripbraal  weight,  in  relation  to 
tbe  weight  of  the  scraper-blnde  to  be  lifted, 
that  ft  will  continue  tn  rotation  after  the  band 
of  the  i^wrator  b  removed,  so  aa  to  enable  htm 
to  secnie  a  new  grasp  of  the  wheel  to  continue 
tbe  lifting  process." 

AppellantTs  expert,  Hr.  Brevoort,  puts  It 
thns:  "In  the  case  of  the  Taft  Invention,  the 
peripheral  momentum  was  rpUed  upon  to  con- 
ttone  the  blade  of  a  road-scraper  in  its  upward 
owtton  so  that  the  operator  could  again  grasp 
(be  vheel  to  give  further  rotative  foroe  thereto 
without  the  blades  falling  and  without  tbe 
necealty  of  locking  the  wheel  to  enable  him  to 
get  another  grip  thereon."  And  the  patentee 
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testifies:  *The  object  of  making  tbe  wheel 
with  the  heavy  rim  was  that  there  might  be 
Bufflcient  momentum  generated  in  the  band- 
wheel  to  make  a  cuntlauous  rotary  motion  of 
tbe  wheel  wheu  it  was  desired  to  raise  the 
blade  over  an  obstacle,  like  a  rock  or  a  'thank 
you-ma'am,*  or  when  approaching  a  crosswalk 
on  a  street.  This  we  could  not  do  with  levers, 
if  the  lever  had  sufficient  leverage  to  give  this 
operation;  and  by  making  the  rim  of  these 
wheels  heavy  I  secured  that  abilltv  to  cause  a 
coDltnuousmotioDof  tbehaQdnheel.  After  giv- 
ing It  one  ^impulse  from  the  hand,  I  couldFSS 
reach  forward  and  give  it  a  second  witbout 
applying  a  brake  or  stop  to  the  wheel,  thus 
keeping  op  a  continuous  motion  of  tbe  bsuid* 
wheel  tmtil  I  had  raised  the  blade  as  high  as 
desired." 

In  short,  as  the  ordinary  handwheels  used 
for  tbe  same  or  analogous  purposes  in  similar 
constructions  were  old,  the  claim  of  patentable 
novelty  rests  on  tbe  proposition  that  Ur.  Taft 
was  ttw  first  to  increase  tbdr  weight  and  ai^ly 
them  as  mommtum  wbeeb  in  a  common  de* 
vice  for  regulating  road  scrapers  to  secure  the 
well-  known  result  attendant  on  the  use  of  such 
wheels. 

Was  be  the  first  to  do  this,  and,  if  so.  did 
such  increase  of  weight  involve  patentability? 

The  record  containa  a  number  of  prior 
patents  of  road-macbloea  In  which  the  vertical 
adjustment  of  the  scraper-blade  is  effected  by 
levers  on  each  sfde  of  tbe  machine,  wltb  con- 
necting mechanism  to  each  end  of  the  blade, 
tbe  actuation  of  either  lever  raising  one  end  of 
the  blade,  and  of  both,  raising  the  blade  as  a 
whola 

The  patent  of  Bead  of  November  26.  1873, 
shows  a  reversible  scraper  blade  adjustable  up 
and  down  at  either  end;  adjustable  laterally  in 
respect  of  side  projection  of  its  blade;  suscep- 
tible of  being  raised  quickly  at  either  end  or  as 
an  entirety;  carried  by  a  four-wheeled  frame; 
and  directly  controlled  by  levers  through  sus- 
pending cords  or  bars,  the  rear  ends  of  the 
levers  being  adapted  to  be  held  tjv  catches  or 
uprights  projecting  up  from  the  frame  of  the 
machiue. 

The  McCslI.  Watklns,  and  Scott  patent  of 
March  9,  1875.  has  a  push  bar  reversible 
scraper,  with  haudlevers  and  stops  for  the  ver- 
tical adjustment  of  the  scraper-blade  and  hand- 
wheels  (or  steering. 

The  Cook  patent  o(  September  22. 188S.  has 
a  scraper  supported  by  a  wheeled  frame  and 
moved  by  push-bars,  and  capable  of  being 
raised  and  lowered  at  either  end  Independently 
by  means  of  racks  connected  to  tbe  scraper, 
and  pinions,  operated  by  levers,  which  engage 
the  racks  and  move  them  up  and  down. 

These  lever  machines  were  all  operative,  and 
these  and  *other  patents  were  Introduced  [36 
in  evidence  as  showing  that  wheeled  frames, 
reversible  and  nonreversible  blades,  levers  of 
various  forms  for  adjusting  either  or  both  ends 
of  tbe  blade,  stops  for  locking  tbe  levers  in 
place,  stops  and  various  other  devices  for  con- 
necting the  levers  wllb  the  blades, — were  all 
well  known;  but  as  thb  b  conceded  we  need 
spend  no  time  upon  them. 

It  should,  however,  be  observed  that,  broadly 
considered,  a  handwheel  and  a  lever  are  sun- 
Btantial  equivalenbs  In  these  derlcet.  Tbe 
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vked  Is  a  cooHDiioas  lever.  Tbe  rim  eublei 
the  operator  to  lay  hold  at  any  poiiit  desired, 
and  takes  the  place  of  a  Dumber  of  tevera. 
Bat  it  Is  denied  that  momentum  handwfaeeli 
are  the  equivalents  of  leveii. 

Other  prior  patents  addaced  UlnBtrate  tbe 
usa  of  lundwheeK  cranks,  and  momentum 
wheels. 

Dyson's  patent  of  June  2, 1808,  for  a  "street 
Boaper,"  hss  a  triangular  frame  D,  hsTing 
slou  in  which  the  bars  slip  up  and  down  freely, 
to  which  the  scraper  blaaea  are  ptvoted.  The 
dirt  is  gathered  np  within  this  triangle  and  de- 
posited the  operation  of  the  ner  part  of  a 
frame  E.  Tbe  triangular  frame  D  is  raised 
1^  a  crankwheel  with  a  crank  connected  by 
cords  with  two  wheels  In  such  manner  as  to 
revolve  both  wheels  Eimultaneously,  and  the 
whole  scraper  is  thereby  raised  and  retained 
bv  the  eogagement  of  the  crank  with  a  catch. 
The  experts  differ  as  to  whether  these  wheels 
can  be  osed  as  handwheels  If  so  desired  as 
well  as  by  means  of  the  cords  as  described  in 
tbe  patent 

The  Carey  patent  of  Jane  10, 1874,  for  an 
improvement  m  Bcrapers,  has  a  scraper  or  dirt 
scoop,  a  rack  attached  to  a  lever  which  carries 
the  scraper,  A  pinion  engaging  the  rack  to 
raise  and  lower  tbe  scraper,  a  crank  handle, 
as  an  equivalent  for  a  huidwhed,  to  tarn  the 
plnloo,  and  a  lock  to  bold  the  devices  in  their 
adjusted  position. 

Tbe  Taft  machine  seems  to  embrace  the  con- 
nectiog  devices  of  this  patent,  but  It  has  a 
shaft  with  a  haodwheal  Instead  oS  whb  a 
crank. 

April  10, 1888,  Edwards  &  Dnrkee  obtained 
a  patent  for  an  Improvement  in  gTading  and 
37]  ditching  macbtnes.  in  whidi  *B)t  the  ad- 
juntmeotsaremadebyhandwbeds.  Thishasa 
plow  beam  and  a  rarrying  apron  or  belt,  and, 
"by  arrangiog  the  several  baadwbeels,  as 
shown  and  described,"  tbe  operator  "can  raise 
and  lower  either  end  of  tbe  plow  beam  Inde- 
pendent of  the  other,  and  raise  or  lower  tbe 
apron  as  required." 

The  patent  of  Elmer  H.  Smith  of  April  39, 
1884,  for  a  ditching  machine,  shows  a  plow 
"coDsistiDgof  an  inclined  flat  plate,"  supporied 
by  a  wheeled  frame,  and  raised  and  lowered 
oy  means  of  a  haodnheel  and  pinion  acting 
upon  a  ruk  connected  to  the  lever  which  car- 
rws  tbe  bkde.  The  blade  Is  operated  by  a 
single  baodwheel,  in  this  resembling  tbe 
fourth,  tenth,  and  eleventh  claims  under  con- 
sideratfoQ,  which  call  for  "an  operatiug  wheel 
(or  wheels),"  although  it  is  testified  that  "In  no 
case  could  the  adjustments  described  in  the 
patent  be  effected  by  a  siDgle  wheel." 

Ma7  S8. 1878,  letter*  patent  Na  80t.M0.  for 
an  "improvement .  In  track  dearers,"  were 
Issued  to  Augustus  Day.  This  was  a  device 
"for  effeclouly  clearing  street  railways  from 
snow  and  ice,  so  arranged  that  the  snow  will 
not  ooly  be  cleared  away  from  the  face  of  tbe 
rails,  but  also  from  between  the  rails  and  a 
suitable  distance  on  each  side  of  the  track,**  It 
being  so  spread  and  packed  as  not  to  be  left 
"Id  ridges  or  snowbauks  along  the  street." 

It  has  a  diagonal  scraper  suspended  beneath 
a  wheel  carriage  and  provided  with  a  lifting 
mechanism  consistiDg  of  a  chain  or  rope  wound 
upon  the  shaft  bj  means  of  a  handwheel.  there 
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behig  seversl  handwheels  far  effectioa;  the  dif 
ferent  adjustments  of  the  scmper-Uaae,  mhkk 
Is  raised  at  either  end  aft  the  wiU.of  the  optir. 
ator. 

This  concurs  with  the  mechanism  thus  de- 
scribed in  the  Taft  spedflcatlon;  "In  lieu  of 
eonnecUng  the  handwheel  and  blade-ltfting  bar 
or  lever  means  of  a  toothed  pinion  and  rack, 
said  parts  may  be  connected  by  a  strap  or  chain 
(one  or  more),  one  end  whereof  connects  with 
the  lift  bar  or  lever,  while  tbe  other  end  is  ar- 
ranged to  wind  onto  the  pinion  er  hub  on  tlM 
hsodwheel,  or  onto  a  sheave  geared  to  the 
handwheel  huh." 

Day'spatentof  October  91,  IfiTS.Ka  220,812. 
for  "snowplows,"  'has  a  diagonal  Bcraper[38 
suspended  beneath  a  wheeled  carriage  and 
capable  of  being  raised  and  lowered  by  a  chain 
or  cord  wound  upon  a  shaft  turned  by  a  band: 
wheel,  the  shaft  having  a  tocUog  device  coo- 
ristlng  of  a  ratchet  wheel  aod  a  dog.  There 
Is  but  one  handwheel  which,ralses  and  lowers 
both  ends  of  the  scraper  leather,  whUe  the 
previous  Day  patent  had  two  handwheels  and 
chslns  for  raising  aod  lowering  the  two  ends 
of  tbe  scraper  independeDtly.  Tbe  substance 
to  be  dealt  with  was  snow,  and  rails  and  their 
bed,  with  some  distance  on  each  side,  the  sur- 
face to  be  cleared,  but  so  as  not  to  encumber 
the  circumjacent  highway.  In  view  of  the 
work  to  be  done,  ll^t  handwheels  mteht  be 
lufflcieut.  yet  if  momentum  as  a  posltm  aid 
were  found  necessary,  tbelr  weight  could  be 
Incressed. 

The  Boone  patent  of  October  21. 1851,  shows 
a  windlass  with  drums  for  winding  up  corda 
to  raise  weights,  with  a  wheel  and  pinion  and 
suitable  gearing  for  turning  the  drums,  and  a 
brake  stop. 

Tbe  Lyon  patent  of  August  6, 1878,  fw  im- 
provement "  Id  oombined  ship's  pump  and 
windlass"  hss  very  heavy  momentum  iiand- 
wheels  for  operating  mther  pumps  or  a 
winding  drum.  Apparently  these  wheels  are 
heavier  for  the  same  diameter  than  tbe  Taft 
handwheels. 

The  Tyler  patent  of  Fetffuary  14, 1882,  for 
"  friction  brake  for  steering  wheels"  shows  a 
momentum  bandwbeel  for~operatiag  tbe  rud- 
der of  a  vessel,  and  a  pedal  brake  for  holding 
the  wheel  in  any  deaired  position.  Tbe  wheel 
is  not  described  in  the  specifications  as  a  mo- 
mentum whe^  but,  as  it  is  such  in  fact,  this 
ii  not  material. 

Appellee's  expert  Bales  testifies  that  aucb 
wbeels  "are  commonly  used  ss  momentum 
wheels  and  have  been  as  long  ago  as  1871. 
Tbe  operator  gives  them  an  impulse  and  tbelr 
momentum  curies  them  on." 

It  Is  not  controverted  that  a  heavy  wheal 
with  a  crank  pin  at  tbe  side,  such  aa  shown, 
was  a  common  and  very  well-known  form  of 
construction  for  tbe  speclfle  purpose  of  apply- 
ing momentum  to  a  crank. 

The  wheels  employed  in  landing  ferryboata 
and  the  ancient  "spinning  wheels,instanced[39 
by  tbe  district  judge,  readily  recur  as  illostra* 
turns  of  tbe  use  of  momentum  in  tiie  contlouanos 
of  motion.  Indeed,  it  is  admitted  that  all  wbeels 
for  ralfling,  windiog  up,  and  holating.  If  tbe 
load  Is  light  enough,  "  ara  capable  of  perform- 
ing some  movement  after  tbe  band  of  tbe  oper- 
ator baa  left  them,"  and  tbe  principle  does  not 
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depend  upon  tbe  extent  of  the  aid  thiu  given 
tojwopnlBfon. 

We  find,  then,  that  handwheels  In  the  regnla- 
tlon  of  Kraper-blades  tot  tlitcbing.  gradiDe. 
street  and  road  clearioe  were  old,  and  that  thle 
waa  true  of  the  utilizatToo  of  momentum  when 
required  by  tbe  exigeociei  of  tbe  case,  as  in 
capstan  wheels,  crank-shaft  wheels,  rudder- 
ngulatlng  wheels,  pamptqwraUng  wheels, 
and  ao  on.  Eraj  one  knew  that  momen- 
tum propelled  the  capstan  wheel,  the  rudder 
wheel,  tne  pump  wheel,  tbe  spioDing  wheel, 
after  the  hand  of  the  operator  was  withdrawn. 

Tbe  law  of  nature  was  familiarly  understood 
that  any  moTiog  body  tends  to  continue  In 
motion  with  a  force  proportionate  to  its  speed 
ud  weight;  sod  it  was  well  known  that  the 
fuDCtloii  of  fly  wheels  and  balance  wheels  waa, 
Ib  ttw  languaee  of  Mr.  Urevoort,  "to  absorb 
energy  when  the  macblue  is  moTiog  at  greater 
apetA  with  Uie  least  resistance,  and  to  give  it 
out  again  when  tbe  parla  meet  with  greater 
resistance.*' 

The  circuit  court  was  of  opinion  Uiat  the 
UM  in  nMd*maddnea  of  wheels  made  heavier 
In  tha  adjustment  of  momentum  to  re^stance 
was  not  a  new  use  of  momentum  wheels  Id 
working  machinery,  and  that  tbe  difference  In- 
weigbt  in  handwheels  performing  tbe  service 
of  rotary  levers  was  a  difference  in  degree  and 
Dot  in  kiod.  And  the  coDlentioo  at  to  bifrlnge- 
mtsai  confirms  thla  view. 

Hr.  Bates  describes  appelWs  machine  as 
*'  composed  of  a  wheeled  frame  or  carriage, 
beneath  wbicb  is  auspended  a  turntable  and  to 
this  turntable  the  scraper-blade  is  attached. 
The  turntable  Is  suspended  by  rods  from  tbe 
ends  of  a  bar  which  extends  across  the  macblne 
and  is  carable  of  Tertical  motion  between  op- 
rights.  The  bar  b  supported  by  being  pivoted 
sear  each  end  to  tbe  lower  end  of  a  rack-bar. 
Tbe  rack-bars  are  moved  up  and  down  by  pin- 
401ioosoD  horizoDlal*sbafta,lhesbafts  extend- 
ing rack  toward  the  rear  of  tbe  machine.  At 
their  rear  ends  are  bevel  gears  which  mesh  with 
pinions  on  cross-shafts,  and  there  Is  a  handwbeel 
on  each  cross-shaft  to  turn  It.  There  is  also  a 
baodwluel  on  each  cross-shaft,  which  is  em- 
braced by  a  friction  band  or  handbrake.  The 
baod  is  connected  to  a  spring-treadle  so  that 
the  operator  can  loosen  ll  by  putting  his  foot 
on  tbe  treadle.  The  bsndwbeels  are  small 
wheels  comparatively,  similar  to  those  used  on 
car  brakes,  aud  are  certainly  much  too  light  to 
a(A  as  fly  wheels  or  momentum  wheels  against 
such  a  weight  as  that  of  tbe  scraper  and  tnrn- 
tableand  aitacbmeDts.  Besides  this,  the  strain 
on  this  weigbt  is  a  constaut  one,  alwHjs  acting 
In  tbe  same  direction  upon  the  bandwbeels. 
The  scraper  ts  moved  forward  by  means  sim- 
ilar to  ordinary  plow-beams,  which  are  con- 
nected with  the  tumtablo.  the  turntable  being 
connected  with  the  front  of  tbe  machine,  or 
lather  to  the  king  bolt  by  a  drsft-ring  and 
link.  There  is  no  device  for  acting  mth  a 
thrust  upon  tbe  scraper  wheel." 

Without  subjecting  tbe  evidence  to  critical 
examination,  it  is  euongh  that  It  is  admitted 
that  these  handwheels  are  amaller  and  lighter 
than  those  of  appellant,  and  that  to  make  out 
Infringement  it  n  requisite  to  construe  the 
patat  In  suit  as  covering  all  wheels  whose 
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momentum  can  be  utilized  In  operating  a  loed- 

making  machine. 

On  the  one  band  It  Is  contraded  that  appd- 
lee's  handwheels  are  not  momentum  irheeu  at 
all,  and  that  tbe  continued  motion  of  the  blade 
is  due  to  earlb  pressure,  and  not  to  momentum; 
while  on  the  other,  this  is  denied,  and  it  Is  in- 
sisted that  these  wheels  are  to  be  treated  ai 
momentum  wheels  because  they  will  store  up 
"a  useful  amount  of  energy  to  make  them 
continue  their  further  movement,  when  tbe 
band  of  tbe  operator  is  taken  therefrom,"  pro- 
vided "  the  operator  shall  give  to  the  wheel  a 
rapid  and  vigorous  pull,  moving  it  while  bis 
hand  is  upon  it  at  a  greater  speed  than  it  after- 
wards maintains.** 

We  can  hardly  donU  that  similar  manipula- 
tion of  many  of  the  old  wheels  would  produce 
the  same  result,  and  if  there  could  be  Infringe- 
ment if  this  were  not  so,  there  would  be  anttel- 
pation  if  It  were. 

*But  tbe  decision  of  tbe  circuit  court  [41 
rested  on  the  want  of  invention,  and  In  that 
conclusion  we  concur. 

"  Tbe  whole  essence  of  the  Taft  invention," 
says  appellant's  counsel.  Is  the  application  of 
momentum  to  carry  the  wheel  along  "auffl- 
ciently  to  enable  the  operator  to  tau  a  new 
grasp  (aa  explained  by  Mr.  Brevoort),  without 
clamping  tbe  wheel  to  prevent  Its  running 
backwara." 

Did  increasing  the  weMit  of  the  handwheels 
in  this  class  of  road  machines,  in  order  to  cor- 
rect the  tendency  of  smaller  wheels  to  reverse, 
involve  patentable  noveltv  ? 

We  do  not  think  so.  The  use  of  bsndwbeels 
as  a  substitute  for  straight  levers  in  this  class 
of  macbtnery  was  old,  and,  whether  the  wheels 
were  light  or  heavy  (and  heavy  wheels  were 
old),  they  alike  performed  the  aorvlce  ot  niary 
levers. 

Tbe  patentee  had  acquiesced  in  the  rejection 
of  his  claim  for  a  road-machine  with  a  blade 
that  was  elevated  or  depressed  by  a  bandwheel 
operating  through  suitable  geartDg.  and  could 
not  claim  the  beneflt  thereof,  or  of  an  equiva- 
lent construction  of  tbe  claims  allowed.  To 
make  tbe  handwheels  heavier  was  to  increase 
their  capacity,  bat  the  same  end  waa  accora- 
pliabed  by  suDsta&tially  tbe  same  means.  The 
means  were  old,  and  their  enlargement  by  a 
common  method  to  attain  a  better  result  in  the 
particular  Instance  merely  carried  forward  the 
originaUdea,and  was  nothing  more  than  would 
occur  to  the  experienced  mechanic. 

It  appeaia  to  ua  that  it  being  seen  that  the 
tendency  to  reverse  would  prove  objectionable 
In  tbe  proposed  machine,  ue  suggestion  that 
tbe  handwheels  should  be  made  heavier  in 
order,  by  greater  momentum,  to  correct  that 
tendency,  aa  it  was  well  known  increase  in 
weight  coupled  with  adequate  rotative  fatce 
would,  sprang  naturally  from  the  expected 
skill  of  toe  maker's  calung,  and  that  this  use 
of  tbe  heavier  wheel  did  not  make  tbe  mechan- 
ism in  any  proper  sense  a  new  thing  evolved 
by  the  inventive  faculty. 

Tbe  substitution  of  the  heavier  wheel  waa 
not  tbe  product  of  a  creative  mental  concep- 
tion, but  merely  the  result  of  the  exercise  "of 
the  ordinary  faculties  of  reasoning  upon  the 
materials  aupplied  by  a  spedal  knowleage,  and 
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UNITED  STATES,  Appt., 
«. 

CHARLES   O.  OnilAT.  Adminlatrator, 

«tc..  of  Thomas  OlUlat. 

-   {SeeS.0.  Bepoiter*s«d.«MIU 
Aj/peaiftom  eourt  «f  tiaim$. 

Anappeal  cannot  twtakoi to thli  oovrt fram  tbe 
decision  of  theoourt  of  olalou  under  tbe  act  of 
CoDfiTTCSSof  AuffiutSS.  169i,  apOD  tbe  subsidiary 
qnestlon  u  to  tbe  particular  person  to  wbom  the 
appropriatloa  made  br  tbe  aet  of  Harcb  8,  UBl, 
for  parmeot  oi  Sirenob  apoUatlon  (AUma,  ibould 
be  paid. 

[No.  585.] 

a^imitted  Oetodtr  IS,  1896.  Deetded  Oetebtr 

86,  1896. 

APPEAL  from  a  decMon  of  tbe  Court  of 
Clalmi,  under  tbe  act  of  August  88,  1894, 
deddiog  that  Cbarlea  O.  Oillfat.  the  appellee, 
adutloisirator,  etc..  was  entUled  to  pajmentof 
a  portion  of  a  French  spoliation  claim:  On 
motion  io  dismiaa.  IHtmiited. 

Statement  1^  Hr.  Justice  Peekhaai 
This  is  one  of  the  claims  oi^nating  in  the 
depredationa  committed  Frendi  cruisers 
upon  tbe  commerce  of  American  citizens 
prior  to  tbeyear  1600,  commoolr  called  French 
Spoliation  Claims.  Pursuant' to  tbe  provi- 
atona  of  the  act  of  Januaiy  90, 1885  CB8  Stat,  at 
L.  S88),  the  claim  mentioned  in  ttau  proceed- 
ing (among  manj  others  of  a  like  nature)  waa 
preaented  to  tbe  court  of  claims,  and  that 
court  made  an  award,  adrlslag  tbe  payment 
of  the  claim,  which  was  reported  to  Congress, 
pursuant  to  the  act  above  meotioaed,  and  Con- 

Eesa,  by  the  act  of  March  8.  1891  (26  Stat,  at 
802),  appropriated  money  {%  4,  p.  897)  "  to 
pay  tbe  findings  of  the  court  of  claims  on  the 
following  claims  for  Indemnity  for  spolIaUona 
by  the  French  prior  to  July  81. 1801 "  (among 
others,  oq  page  900),  "  on  tbe  ship  Hannah, 
Richard  Fryer,  master,  namely,  ...  to  John 
A.  Brimmer,  administrator  of  John  Gllllat,  de- 
ceased. $36,840.44."  By  the  last  clause  Id  the 
■et  (p.  V08)  Congress  addied  a  proviso  as  a  condi- 
tion to  tbe  payment  of  tbe  awards  mentioned 
4S]  *tbereio,  which  reads  as  follows:  iVwAM, 
That  In  all  caaea  where  tbe  original  sufferers 
were  sdjudlcated  bankrupts  the  awards  shall 
be  made  on  behalf  of  tbe  next  of  Un  Instead 
of  to  assignees  in  bankruptcy,  and  tbe  awards 
in  the  cases  of  Individual  claimanu  shall  not 
be  paid  until  the  court  of  daima  shall  cer- 
tify to  the  Secretary  of  the  Treasury  that  tbe 
personal  repreaentatlTes  on  whose  behalf  tbe 
award  is  made  represent  the  next  of  kin,  and 
the  courts  which  granted  tbe  admlnistraUons, 
respectlTely,  shall  have  certified  that  tbe  legal 
tepresenutives  have  given  adequate  security 
for  tbe  legal  disbursement  of  tbe  awards." 
John  A.  Brimmer,  tbe  administntor  to 
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wbom.  by  the  aet  of  1891,  the  approprlntion 
was  ordered  to  be  paid  upon  tbe  condition 
above  recited,  was  unable  to  comply  with  tbe 
same,  and  Congress  by  the  act  of  August  28, 
1894  (28  Stat,  at  L.  fyj),  enacted  "  that  the 
sum  of  $86,840.44,  appropriated  to  be  paid  to 
John  A.  Brimmer,  Jr.,  administrate  of  John 
Oilliat,  deceased,  in  tbe  act  entitled  'An  Act 
Making  Ai^ropilations  to  Supply  Defldeodea 
In  the  Afi^roprfalions  for  tbe  Fiscal  Year  End- 
ing June  80, 1891.  for  Prior  Years,  and  for  Oth- 
er Purposes.'  be  paid  to  the  person  or  persons 
entitled  to  recover  and  receive  the  same,  to  be  aa- 
oertaioedby  tbe  court  of  claims  upon  sufficient 
evidence  and  certified  to  tbe  Secretary  of  tbe 
Treasury."  Proceeding  under  tbe  above  enact- 
ment, Charles  Q.  Gflliat,  the  appellee,  pre- 
sented his  petition  to  the  court  of  daims  for 
the  payment  of  one  third  of  tbe  sum  named, 
on  tbe  ground  that  be  was  a  grandson  of  one 
of  tbe  three  original  sufferers  by  reason  of  tbe 
seizure  of  tbe  ship  Hacnab,  above  mentioned, 
and  bad  been  duly  appointed  admlntstrator  dis 
bonia  Ron  of  tbe  estate  of  bis  grandfather  by 
the  cbancoT  court  of  tbe  city  of  Rlehmona 
and  state  of  Tirgiola.  The  Altraney  Oeneral 
answered  the  petition  of  the  daimaot,  dented 
the  atlegatioDs  tberdn,  and  adced  judgment 
that  tbe  petltloa  be  dismissed. 

Upon  tbe  bearing  tbe  court  of  claims  de- 
cided that  tbe  petitlonerwas  the  adminisirator 
of  tbe  estate  of  Thomas  Gilliat,  who  was  one 
of  tbe  three  members  of  the  firm  of  Gilliat  & 
Taylor,  tbe  original  sufferers,  and  that  tbe  peti- 
tioner "represented  the  descendants  and  [44 
next  of  kin  of  tbe  above-mentioned  Thomaa 
OiUIat,  and  tbe  court  certified  to  tbe  Secretary 
of  the  Tieasury  for  payment  to  such  adminis- 
trator to  the  extent  of  ooe  tbird  of  the  sum  of 
$88,840.44.  appropriated  by  the  act  of  Harcb 
8, 1881.  being  the  sum  of  $11,$46.81.  which 
was  tlie  extent  of  tbe  Interest  of  Tbcmias  Gil- 
liat in  the  partnership  of  Gilliat  A  Taylor.  The 
Attorney  General  in  his  notice  of  appeal  de- 
scribed tbe  certificate  of  the  court  of  claims, 
which  it  made  to  the  Secretary  of  the  Treas- 
nrv,  punuaot  to  the  above  act  of  March 
1891,  as  a  judgment,  and  as  sucb  aaanmed  to 
appeal  therefrom  to  the  Supreme  Court  of  tbe 
United  6tat».  Tbe  notice  of  appeal  waa  filed 
and  allowed  In  open  court  by  the  chief  jus- 
tice of  tbe  court  of  claims,  sod  tbe  record  be> 
ing  now  before  this  court,  a  motion  is  made  to 
dismiss  the  appeaL 

Mr,  Frank  W.  Haekett  fa  appellee.  In 
favor  of  motion  to  dismiss. 

limn.  Jonhos  Erio  Dodge,  Assistant 
Attorney  General,  and  Charleow.  Ban— tt 
for  appellant,  in  oppodtloa  to  motbm. 

Mr.  Justice  Poofchans  delivered  tbe  opinion 

of  tbe  court: 

Tbe  appellee  moves  to  dismiss  tbe  appeal  In 
this  proceeding  on  tbe  ground  that  tbe  action 
of  tbe  court  of  claims  was  conclusive  under 
the  special  statute  of  August  28. 1894  (28  Stat, 
at  L.  487),  providing  for  the  hearing  of  the 
question  of  fact  by  the  court  as  to  what  per- 
son was  entitled  to  recover  and  receive  the 
amount  appropriated  to  be  paid  to  John  A. 
Brimmer,  Jr.,  under  tbe  act  of  March  8. 
1891  (88  Stat,  at  L  869^  WOi, 
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Wa  tklDk  the  ttn)eil  thonld  be  dlsmliwd. 
"nie  original  act  of  OongreM  of  Jaautr^SO, 
1885,  by  which  the  clalmaDta  Id  the  ipoHatton 
caaea  were  refeired  to  the  court  of  daima, 
fare  do  power  to  that  court  to  enter  Judg- 
ment apoo  Iti  flndtog.  By  88  of  that  act 
the  flodiDg  and  report  of  the  court  were  to  be 
takcD  merely  m  adfiaory  u  to  tbe  law  aod  facta 
4ft]*(ouDd.  and  were  not  to  conclude  either 
the  claimaot  or  Congresa.  No  appeal,  there- 
fore, could  be  takeu  from  tbe  report  of  the 
oourt  of  claima  made  to  Coogma  under  that 
act.  Tbe  liability  of  the  goTemment  for  the 
payment  to  thoae  entitled  to  It  of  the  amount 
of  damagca  anatained  bv  them  by  reason  of  tbe 
capture  of  the  ablp  flannali  and  Ita  cargo, 
owned  br  tbe  firm  of  Meaara.  Oilllat  Sb  Tay* 
lor.  was  found  by  the  oourt  of  claima  and  re- 
ported to  Congreaa  porauant  to  the  act  of 
188(1,  and  tbe  appropriation  waa  aubaeqneDtlT 
ipade  by  that  body  for  tbe  payment  ox  aucn 
damagea.  The  peraoo  to  whom  the  appro- 
priation wu  made  waa  unable  torecefrethe 
aame,  becauae  of  hla  inability  to  comply 
with  tbe  proriao  cratdoed  Id  the  act  of  appro- 
priation. For  the  purpoee  of  aacertalnlng  the 
petflOQ  who  might  be  entitled  to  recover  and 
receive  the  sum  already  appropriated  by  Gon- 
gren.for  the  payment  of  tbe  damafrea  de- 
acribed,  CoDgreaa  passed  the  act  referring  to 
the  oourt  of  cUima  that  ilngle  question,  and 
that  oourt,  aftn-  having  aacertatned  the  fact 
upon  sufficient  evidence,  waa  by  the  act  di- 
rected to  certify  tbe  aame  to  the  Secretary  of 
the  Treasufy.  Aa  tbe  action  of  tbe  court  of 
claims  upon  tbe  original  claim  made  under 
the  act  of  188S  was  not  the  subject  of  an  appeal 
lo  thla  oourt,  but  waa  simply  adviaory  in  Ita 
Bstuiv.  the  whole  matter  being  left  to  the  dia 
cretloD  of  Congreaa,  we  think  It  dear  that  it 
waa  not  the  Intention  of  that  body  to  permit 
an  appeal  from  the  finding  of  the  court  of 
claims  upon  the  subsidiary  gueslion  as  to  the 
particular  peraon  to  whom  tbe  appropriation 
already  maide     Congreaa  should  be  paid. 

It  waa  undoubtedly  the  Intention  of  Oon- 
gress,  by  the  language  naed  In  the  act  of 
1H94,  to  refer  to  tne  court  of  claima  simply 
tbe  ascertainment  of  tbe  proper  person  to  be 
paid  the  sum  which  it  had  already  acknowl- 
edged to  be  due  to  the  repreaentatfvea  of  tbe 
original  sufferers  from  the  spoliation,  and  It 
was  not  intended  that  the  decldon  which  the 
court  of  claims  might  arrive  at  should  be  the 
subject  of  an  appeal  to  this  court.  We  think 
Congress  intended  that  when  such  fact  had 
been  aacertalned  by  the  court  of  claims,  upon 
evidence  aaffldent  to  satisfy  that  conrt,  tbe 
46]  fact'wastobe  certified  bytbe'courttotfae 
Secretary  of  the  Treaaun,  and  auch  certiflcate 
iraato  be  final  and  concloslve. 

Tbe  case  icaemblea  In  aome  aapeeta  that  of 
Bx  parte  United  State;  84  IT.  8.  17  Wall.  489 
[21:8961.  It  differs  from  Es  farU  United 
»atet  {"  Viifo't  C<u^').  88  U.  8.  21  Wall.  648 
[22:  690],  because  the  orlgtoal  dslm  was  never 
referred  to  tbe  court  of  claims  for  auch  ludlcial 
action  aa  should  terminate  In  a  judgment, 
hot  It  waa  only  referred  to  U  by  Congreas  for 
the  purpoae  or  receiving  what  la  tanned  Ita 
advMory  oonclnsiona,  upon  which  Oongreas 
would  proceed  In  ita  discredoo. 

But  adde  from  dfber  of  the  tbovo^ited 
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caaea,  the  nature  of  the  original  daim  and  the 
manner  In  which  It  baa  been  treated  by  Con- 
greaa, and  tbe  language  of  tbe  appropriation, 
aa  contained  in  the  act  of  1894,  all  clearly  lead 
to  the  conclusion  that  Congreu  intended  tbe 
decWon  of  the  court  of  claima  to  be  final,  and 
that  tbe  Secretary  of  the  Treasury  ahonid  pay 
upon  receipt  of  the  certiflcate  provided  for.m 
the  act 

The  motion  to  dlamlH  the  appeal  'la  then- 
fon  granted,  and  the  appeal  dttmtmi. 
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Oertlfloates  of  division  of  opinion  In  erlmlnal 
caaea,  wbether  made  at  the  reqneat  of  tbe  United 
Stateaorof  the  accused,  are  not  alloirableslDoe 
theaot  of  Xarch  8,  un.  tqr  whicb  tiie  provWoaa 
of  c.  a.  Bar.  Stat.  HflSl,  OT,  inmlailmto  aiMh 
eerttfloatea,  are  repealed. 

[No.  M7.] 

Submitted  OetOer  IS,  1896.   Decided  October 

N  A  CERTIFICATE  of  divUon  in  opin- 
ion between  tbe  Judges  of  tbe  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  Torfc  in  a  criminal  case  in 
which  Hrary  Hewecker  waa  indicted  for  the 
murder  of  one  Miller,  and  Interposed  a  special 
plea  that  the  offenae  was  barred  by  tbe  atatnle 
of  limitatiooB.  On  motion  to  damisfk  Die- 
mieaed. 

Tbe  facts  are  stated  In  tbe  opinion. 

Mr.  AbrwB  J.  Rom  for  def^ndut;  in 

favor  of  motion  to  dismiss. 

Mr.  9*  M.  Dioklnson.  Assistant  Attorney 
Qeneral,  forplalntiff,  in  oppoaitlon  to  motion. 

*Hr.  Cbfef  Justice  FnUer  delivered  the  [47 
opinion  of  tbe  court: 

Hewecker  was  indicted  for  tbe  murder  of 
one  HUler,  on  January  17, 1893,  In  tbe  bay  of 
Havana,  off  the  Island  of  Cuba,  on  board  an 
American  vend,  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States  and 
out  of  tbe  jnrisdictioD  of  any  particular  statf , 
in  the  drcuit  court  of  tbe  United  States  for  the 
southern  district  of  New  York,  that  district 
being  the  district  in  which  he  waa  found  and 
into  which  he  waa  first  brought.  To  tbe  in- 
dictment he  entered  a  spedal  plea  In  tbe  na- 
ture of  a  plea  In  abatement,  to  tbe  effect  tbst 
the  Indictment  waa  not  found  until  Harcb  10. 
1896;  that  Miller  died  January  21,  1892,  In 
Cuba,  without  the  United  Slates,  and  that  un- 
der and  by  virtue  of  U.  8.  Rev.  Stat.  §  1048. 
be  could  not  be  proaecuted  or  tried;  that  fron^ 
January  17,  IMS.  until  the  date  of  the  finding 
tsU  the  Indictmait  he  had  not  fled  from  juatice 


SOT%.—Aa  to  SmMaaUtHam  of  IMted  States  Su- 
prsmc  Court  In  flOssB  eartOlsd  on  dttMon  cfrcutt 
flow^- on  «Bhat  dfetrfondtonU  b«,-aae  note  lo  Web> 
■tar  V.  Cooper,  1ft  SB. 
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but  had  been  confloed  in  a  prlioD  at  Havana. 
Cuba,  upon  a  charre  of  assault  Inflicted  in 
that  city:  and  tbat  tberefore  the  offense  with 
which  be  was  charged  b;  the  fDdictmeDt  was 
barred  by  the  statute  of  limitations.  To  this 
plea  the  United  States  interposed  a  demurrer, 
and  aruumeot  was  had  thereon,  whereupon 
the  judees  of  the  drciUt  court,  the  court  be- 
ing held  by  a  circuit  Judge  and  a  district 
judge,  BODouDced  that  they  were  divided  in 
opinion  upon  certain  questions  of  law  arising 
on  ibe  demurrer,  and  the  points  upon  wbich 
the  judges  disagreed  were  at  the  request  of  the 
United  States  certified  to  this  court.  The  case 
was  submitted  on  a  motion  to  dismiss. 

By  the  judiciary  act  of  March  8, 1891,  It 
was  provided  tbat  thU  court  should  not  bave 
appellate  jurisdiction  by  appeal,  by  writ  of 
error,  or  oiberwiae,  over  the  circuit  courts,  ex- 
cept according  to  tbeproTisioDsof  the  act;  and 
jurisdiction  was  specifically  given  in  "cases 
of  conviction  for  a  caidtal  or  otherwise  infa- 
mous crime." 

In  Bider'9.  UniM8latea,mTJ.B.m4l  [L. 
ed.  101]  we  decided  that  U.  S.  Rev.  Stat.  §§«S1. 
697.  in  relation  tocertificates  of  division  of  opin- 
48]  ion  in  criminal  cases  were  repealed  *for  the 
reasons  given  therein.  It  Is  true  that  in.  that 
case  the  defendants  bad  been  found  guilty  and 
tbat  the  certificate  of  division  was  on  a  motion 
for  a  new  trial.  The  general  rule  was  tbat  this 
court  could  Dot,  upon  a  certificate  of  division 
of  opinion,  acquire  jurisdiction  of  questions 
relating  to  matters  of  pure  discretion  In  the 
circuit  court,  and  tberefore  that  a  certificate  on 
a  motion  for  new  trial  would  not  lie,  but 
where  the  questions  presented  went  directly  to 
tbe  merits  of  the  case  it  had  been  held  that 
jurisdiction  might  be  entertained.  Vniied 
Statu  v.  Botenberg,  74  U.  8.  7  Wall.  680  [19: 
368].  And  accordingly  we  did  not  dismiss 
tbe  certificate  tMcause  made  on  a  motion  for 
new  trial  since  the  maintenance  of  tbe  infor- 
mation at  all  depended  on  the  points  certified. 

In  this  case  it  is  contended  tbat  tbe  ri^htof 
the  United  States  to  proceed  upon  a  certificate 
of  division  was  not  brought  before  us  in  tbat 
case  and  that  the  reasons  assigned  by  us  for  that 
decision  are  not  clearly  applicable  here.  But 
we  are  unable  to  anive  at  any  other  conclusion 
and  see  no  reason  for  a  different  opinion  on 
the  general  question  than  there  expressed. 

Br  the  act  of  March  8,  1891,  appellate  juris- 
diction on  error  was  given  in  all  criminal  cases 
either  to  this  court  or  the  circuit  court  of  ap- 
peals In  favor  of  tbe  accufied,  and.  as  to  them, 
U.  8.  Rev.  Stat,  B51,  697,  did  not  remain 
in  force.  And  if  the  sections  were  repealed  so 
far  as  defendanu  were  concerned,  we  think  it 
follows  tbat  tbis  was  so  as  to  the  United 
States,  and  tbat  a  certificate  which  could  not 
be  granted  upoo  the  request  of  tbe  defendants 
could  not  be  granted  on  the  request  of  ^eptoa- 
ccutioo. 

In  United  Statet  v.  Sanget.  144  U.  8.  810 
[36:  445].  ft  was  held  that  the  act  of  1891  did 
"uotcoDfer  upon  tbe  United  States  tbe  right  to 
sue  out  a  writ  of  error  in  any  criminal  case, 
and  as  tbat  right  was  given  in  favorof  tbe  ac- 
cused in  an  iQch  eases,  sod  review  by  certifi- 
cate done  sway  wlih  without  any  spedifio 
saving  in  favor  of  the  United  StatM,  we  are 
of  o^nlon  that  the  xeasoning  in  Biderw. 
840 
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United  Stata  tipi^Sm,  and  tbat  Uw  act  tox- 
nfshee  the  exclusive  rule.  Tbe  appellate  Ju- 
risdiction was  Increased  in  many  respects  by 
that  act  and  was  curtailed  In  others,  and  while 
enlarged  in  criminal  cases  In  favor  *of  de  [49 
feodantB,  It  was  at  tbe  same  time  circumscribed 
as  to  tbe  United  States  by  tfaespedflc  provisions 
xelatlng  to  (he  mrtlcalar  subject,  conceding 
that  under  tbe  Revised  Statutes  tbe  remedy 
by  certificate  was  open  to  be  availed  of  t{y.tbt 
United  Slates. 
Oeriifieat*  dimniued. 


xnscrrsD  states  Jivi, 

EDWARD  KURTZ. 
CBeeS.  a  Beporter*B  ed.  iMaj 

or*— entering  on  order. 

1.  InoomputlDirtiM  (eesoftbe  clerk  for  reoord- 
las  tbe  eotrlesand  proceedings  In  s  criminal  case 
under  U.  8.  Bev.  Stat,  f  828,  tbe  .entire  record  is 
to  be  taken  as  one  Instrument,  and  tlie  folios 
counted  ooDtlnuouslr  from  t>eslnntoff  to  end,  in- 
stead of  treatloff  each  dooumeat  or  eDtry  as  a 
separate  instrument,  and  oomputioff  It  as  one 
folio alchougb  it  oiay  contain  oaXy  a  tew  words. 

%.  nieolerk^e  rigbt  to  the  docket  fee  of  fS  If  tes- 
timony Is  talran.  or  $S  If  none  is  taken,  under  IT. 
8.  Bev.  Stat.  I  818,  attadies  when  tbe  Issue  Is 
Joined,  and  Is  not  lost  br  tbe  subsequent  with* 
drawal  of  the  plea  wblcb  constitutes  the  lasae. 

8.  Tlie  clerk  Is  entitled  to  such  dooket  fee  In  everr 
case  where  Issue  was  joined,  altbough  the  case  be 
subsequentlr  dtooontlDued  upon  noL  pros,  en- 
tered. Tbe  third  patagrapb  .of  a  cause  "dia> 
missed  or  dleoontlnued"  applies  only  to  cases 
dismissed  or  dlsoootlnued  before  Inue  Joined. 

1.  A  folio  charge  for  maklay  a  record  of  the 
names  of  Jurors  with  tbelr  reeldeooes,  as  drawn 
bytheJuiT  oommlBsioner,  oao  be  claimed  by  a 
olerk  wbeo  he  is  required  to  make  and  poet  or 
fliesuob  llat  by  order  or  practloo  of  the  court, 
and  no  other  mode  of  oompeosstlng  htm  Is  pro* 
Tided. 

&  A  clerk  Is  entitled  to  fees  for  ent'erins  an  order 
ofoourtdlreetlnit  blm  as  to  tbe  disposition  of 
money  received  for  fines,  and  for  fllinc  oer> 
tlflcatefl  of  deposits  or  floea,  altboush  be  baa  also 
a  oommfasloo  of  1  per  oeot  for  reoolvlng,  keep- 
ing, and  dlabursliur  tbe  money. 

[Na  S80.] 

Sabmttttd  Oetcbgr  IS.  1896.   DeeUed  Oetcdtr 

te,  1896. 

APPEAL  from  a  judgment  of  the  Court  ot 
Claims  adjudetng  that  the  clerk  and  com- 
missloner  of  the  cucuit  court,  Edward  Knrt^ 
is  entitled  to  certain  fees.  Reverted,  and  case 
remanded  for  a  new  judgment  in  conforml^ 
to  the  opinion  of  this  court. 

Horm.— .As  to  oflter^  feei  and  eompentatUm;  ton* 
itnutUmof^atuteK  aetrapav:  person  hobHngtwt 
ogUeK  construction  of  etatwtea  in  reganl  to  offieen^ 
■ee  note  to  United  States  v.  Jones,  8T:  885. 

Jlf  tocstrapaifflreDmpMisaefotitooJleers,se*iiol* 
to  TTnlted  States  v.  MandsnW.  ft  MT. 
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Statement     Mr.  Jnstloe  Bro 

This  wu  a  petition  liy  Eurts.  who  wu 
derk  and  comnuBBioDer  of  tbe  circnlteotirtfor 
tbe  euteni  district  of  WiKondD,  for  fees  al- 
leged to  hare  been  earned  by  him  In  both  ca- 
fHU^ties. 

The  case  resulted  in  tbe  allowance  of  a  larf^e 
number  of  disputed  items,  and  a  final  judgment 
In  f  aTor  of  tbe  petitioner  In  tlie  sum  of  $160. 10. 
60]  Ilie  government  appealed,  and  'aaslgned 
u  error  the  allowance  of  certatii  Items  epecili- 
cally  set  forth  in  tbe  opinion. 

Mr.  Joshaa  Eric  Dod^e*  Assistant  At- 
torney General,  for  appellaDi. 
Mr.  OhariM  C.  Iiiuie»star  for  8ppell«e. 

Mr.  JusHoe  Brvwn  delivered  tbe  opinion  of 
the  court: 

1.  The  first  aasinuDent  of  error  Is  taken  to 
the  allowance  to  the  petitioner  of  clerk's  fees 
for  recording  in  the  final  record  books  the 
entries  and  prooeediags  in  Tarloua  crlmtnal 
cases,  condstlng  of  the  indictment  or  informa- 
tion, warrants,  recognizances,  judgments,  and 
otliCT  proceedings,  as  required  'ay  rule  of  court. 
Kt  Iff  cents  per  folio.  It  seems  that  these 
records  were  made  by  him  la  compliance  with 
a  mle  of  tbe  circuit  court  adopted  l^ovember 
8,  1S80,  requiring  the  cletk  to  keep  a  criminal 
final  reiwrd  book,  in  wblcb  should  be  recorded 
"the  indictment  or  information,  and  all  recog- 
nizances, warrants,  process  (except  writs  of 
subpcBua  and  proceediofn  iberennder),  jadg- 
ments,  and  other  proceedio^  In  every  prose- 
cution for  Tiolationof  the  criminal  laws  of  tbe 
United  States,"  For  making  up  these  records 
the  clerk  charged  a  fee  of  lH  cents  per  folio  In 
pursuance  of  the  8tb  subdivision  of  U.  S.  BeT. 
Stat  g  828,  which  entitles  him  to  this  amount 
"for  entering  any  return,  rule,  order,  continu- 
ance, judgment,  decree,  or  recognizance,  or 
drawing  any  bond,  or  makinfr  any  record, 
return,  or  report."  Tbe  only  objection  was  to 
(be  clerk's  method  of  compulfog  folios  by 
treating  each  document,  judgment,  order,  and 
direction  of  the  court  as  a  sefurate  instrument 
for  the  enumeration  of  foHos,  instesd  of  count- 
ing the  folios  of  tbe  record  as  one  instrument 
continuously  from  banning  to  end. 

The  assignment  Is  well  taken.  By  his 
method  of  computation  tbe  clerk  charges  for 
each  entry,  many  of  which  are  less  than  a 
dozen  words  in  length,  as  for  one  hundred 
words.  This  may  be  proper  where  the  charge 
Is  made  under  tbe  1st  clause  of  tbe  paragraph 
01]  "for  entering  any  return,  rule,  •order." 
etc,  upon  the  journal  of  the  court,  but  tbe  evi- 
dent Intent  of  the  statute  is  that  for  the  purpose 
of  maklngup  there(»td  asa  history  of  tbecase 
the  entire  recoid  shall  be  taken  as  one  Instra- 
ment. 

8.  The  next  Item  to  which  the  government 
objects  is  to  the  allowance  for  making  dockets, 
indexes,  taxing  costs,  etc..  In  nine  cases.  In 
which  defendants  at  first  pleaded  not  guilty, 
and  at  a  later  day.  with  no  steps  or  proceedings 
Intervenine,  withdrew  such  plea,  pleaded 
guilty,  and  judgment  was  entered  upon  such 
pjea. 

Id  this  connection  $  828  provides  as  follows: 
"For  mskiog  dockets  and  indexes,  issuing 
▼enlre,  taxing  oosts,  and  all  other  servlMS.  on 
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the  trial  or  argument  of  a  cause  when  Issue 
is  joined  end  testimony  given,  $8." 

For  like  services  "in  a  cause  where  issue  is 
joined,  but  no  testimony  is  given,  $2." 

For  like  services  "in  a  cause  which  Is  dis- 
missed or  discontinued,  or  where  judgment  or 
decree  Is  made  or  rendered  without  issue,  $1." 

The  argument  of  the  government  Is  tbat  ss 
the  plea  of  not  guilty,  which  constituted  the 
issue,  was  withdrawn,  and  a  plea  of  guilty 
subsequently  entered,  upon  which  judgment 
was  rendered,  tbe  case  should  be  treated  asone 
in  which  no  issue  was  ever  joined,  and  tbat  the 
condition  in  which  the  case  stands  when  finally 
disposed  of  is  the  criterion  for  tbe  fee  to  be 
charged— In  other  words,  if  the  case  be  finally 
dispMed  of  npon  a  plea  of  guil^,  regardless 
of  the  issue  previously  joined,  the  clerk  is 
only  entitled  to  tbe  fee  which  would  have  been 
allowed  him  if  no  Issue  bad  ever  been  joined. 

While  we  have  held  that  a  docket  fee  is  not 
taxable  until  the  case  is  finally  disposed  of 
(United  Statu  v.  MeCandleu.  147  U.  8.  60S, 
694,  ^  8  [87:  884.  886]).  we  are  stUl  of  the 
opinion  that  the  clerk's  right  to  tbe  docket  fee 
as  npon  issue  joined  attaches  at  the  time  such 
issue  is  in  fact  joined,  and  Is  not  lost  by  the 
subsequent  withdrawal  of  the  plea  which  con- 
stituted the  issue.  Bven  when  the  clerk  Is  al- 
lowed $8.  there  is  no  requirement  that  judg- 
ment shall  be  entered  upon  tbe  issue,  but  omr 
*tbat  testimony  shall  be  given.tbeonly  dif-[52 
ference  iMtween  tbe  let  and  2d  paragraphs  be- 
ing that  testimony  mnst  be  taken  to  entitle  the 
clerk  to  J3,  while,  where  none  Is  taken,  he  is 
entitled  II  $3.  If  the  position  of  tbe  govern- 
ment be  sound  it  would  seem  to  follow  that, 
if 'the  defendant  plead  not  guilty  and  a  jury 
trial  be  had,  and  the  jury  disagree,  or  t)erore 
verdict  actually  rendered  the  defendant  with- 
draw such  plea  and  enter  a  plea  of  guilty,  tbe 
clerk  is  entitled  to  no  more  than  he  would  have 
been  if  tbe  defendant  bad  pleaded  guilty  upon 
first  being  arraiened.  We  think  this  could  not 
have  been  tbe  design  of  the  statute. 

8.  The  nest  item  differs  from  the  last  only 
In  the  fact  that,  after  Issue  wss  joined,  the  case 
was  suteequentlv  discontinued  upon  not.  pro*. 
entered.  Literally  it  falls  within  the  8d  para- 
graph of  a  cause  "dismissed  or  discontinued;" 
but  we  think  tbat  clause  applies  only  to  those 
cases  where  the  case  Is  dismissed  ordiscontinued 
before  issue  has  been  joined,  and  tbat,  as  in 
the  previous  case,  the  clerk's  right  totbe  larger 
docket  fee  attaches  at  the  time  issue  is  joined. 
There  is  somewhat  more  doubt  as  to  tbe  con- 
struction of  this  paragraph  than  tbe  last;  but 
upon  tbe  whole  we  think  that  It  was  tbe  design 
of  tbe  statute  to  allow  the  larger  docket  fee  In 
every  case  where  issue  was  joined  in  tbe  course 
of  tbe  proceedings. 

4.  Objection  is  made  to  a  folio  charge  for 
making  a  record  of  the  names  of  jurors  wlih 
their  residences,  as  drawn  by  the  Jury  commis- 
sioner. In  the  case  of  United  Statet  v.  King, 
147  U.  S.  678,  678  [87:  828,  829],  we  held  that 
the  statute  creating  jury  commissioners  (21 
Stat,  at  L.  48)  did  not  make  the  clerk  of  tbe 
court  such  commissioner,  although  it  required 
him  to  act  with  tbe  commissioner  in  selecting 
tbe  names  of  jurors,  and  placing  them  in  the 
jury  box;  and  that  a  new  duty  was  thereby 
imposed  upon  him  as  clerk,  fw  which  no 
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eompenntioii  wh  pcortded  \f  law.  Tbe 
qoMtloD  In  that  caw  vai  wbether  the  clerk  wu 
entitled  to  a  per  diem  fee  of  $6  for  aenioei  io 
■eleetiDg  jnron.  In  analogy  to  tbe  oompeosa* 
tloa  allowed  to  tlie  Jury  commiMioner;  and  it 
was  held  Uiat  be  wai  not  Bat  ft  waa  not  in- 
tended io  that  case  to  bold  that  the  clerk  wai 
08]  bound  to  foxego  any  of  bia  ordinary  *fee8 
81  Clerk.  Bimply  beoMiae  ne  was  aiding  tbe  jury 
commtastoner  in  the  performance  of  a  new 
doty;  and  it  seema  to  ua  that  if  the  practice  in 
that  court  requires  the  clerk  to  make  a  record 
of  the  names  of  Jurora  with  their  resldenees, 
or  to  do  any  other  incidental  work,  in  cooneo- 
tloD  with  the  names  of  tbe  Jorors  drawn,  he  is 
entitled  to  charge  for  that  as  for  "maktos  a 
record."  It  does  not  appear  that  a  list  of  the 
Jorora  with  their  residences  Is  strictly  a  part 
of  the  records  of  the  court;  but  assuming  that 
such  list  ia  required  to  be  made  t>y  the  order 
or  the  practice  of  the  court,  and  potted  up  In 
the  dak's  olDee.  m  preserred  in  tbe  flics,  and 
no  other  method  of  ooupensating  the  clerk  Is 
proTided.  we  thick  It  may  be  property  charged 
for  bythe  folia 

6.  The  final  objection  of  tbe  goTcmment  Is 
made  to  ao  item  for  entering  an  order  of 
court  directing  the  clerk  as  to  what  disposition 
to  make  of  vac  moDttj  recdved  for  finea  In 
certalD  cases,  and  forlfling  thirteen  certificates 
of  deposit  of  the  bank  for  fines  paid  In  to  the 
credit  of  the  Treasurer  of  the  united  Stalea. 
The  claim  of  the  government  ia  that  the  statu- 
torr  fee  of  1  per  cent  "for  receivlDg,  keeping, 
ana  paying  out  money  in  pursuance  of  any 
statute  or  order  of  court,"  covers  allvicldentu 
aervioes  In  this  oonncctlon.  Including  tbeentry 
of  all  orders  for  tbe  payment  of  the  money, 
and  a  filing  of  all  receipts  gi?en  by  the  persons 
to  whom  it  is  paid. 

We  thick,  boweTer,  the  com  mission  of  1  per 
cent  was  intended  to  compensate  the  clerk  (or 
his  services  and  reaponsiDllity  in  the  receipt, 
the  safe  keeping  and  tbe  proper  dlsbnrsement 
of  the  moncj,  uid  was  not  Intended  to  depxlTe 
him  of  feet  to  which  be  would  have  been 
entitled  if  the  monev  had  been  kept  and  dis- 
bursed by  another  omcer.  Aa  the  charge  seems 
to  be  equitable,  and  haa  the  aanctinn,  not  only 
of  tbe  court  of  claims,  but  of  several  other 
courts,  we  are  not  diaposed  to  diatarb  it 
Ooodrich  V.  UniUd  Btate$,  43  Fed.  Rep.  802, 
804;  Van  Dtuee  v.  Unittd  Statet,  46  Fed.  Bep. 
648,  646. 

It  results  that,  tor  the  error  of  the  court  of 
claims  in  reapect  to  tbe  first  Item,  Itajudgmmi 
mv»t  be  reverted,  and  tbe  case  remanded  for  a 
new  judgment  in  conformity  to  this  opinion. 

54]  ROSE  L.  SALT0N8TALL  and  Otben. 
Ezra,  of  Leverett  SattonstaU,  Deceased, 

JOSEPH  BIRTWKLL. 

(See  e.  a  Beporter's  ed.  H-7U 

^tUttagatn»$pagmeittrf  dvHm. 
A  protest  made  wlCbln  ten  daya  after  the  aaoertaln- 

Nom.-.^lollm  tfvmtd  fitatm/DrdtitfM,aaa  i 
note  to  United  Stataa  V.  «0  Ohaets  of  Taa.  ft  Tia. 

Jlsle  M«M»  Is  rsoonr  bock  dHUtfpoM  iMdsr  jw»- 1 
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ment  and  HeiBMatloB  of  dtrtJea*  (heagh  not  mads 
imtll  after  permcBt  by  tiie  tmiMwter,  la  euAdenk 
under  U.  B.  Bsv.  Stat.  M  Ml,  am.  to  Rive  tbe  lai> 
poiterariirMof  aoUOB  to  leoovsr  aa  esaaae  at 
duttea  pald.riBes  tte  BnwndmBt  of  ISTT  of  the 
latter  oaoUon  striking  obi  tbe  eUrnaa  provldlnv 
that  protaat  sheoM  b*  made  at  ar  baCore  psy- 

[Ka  m.}  • 

Argued  Oeteber  SI  and  ITevember  1, 189S.  B»- 
argued  April  f 4,  f7,  2399.   DteM  October 

OK  WRIT  07  CERTIOBA.RI  to  the  United 
Btetes  Circuit  Court  of  Appeala  for  the 
First  Circuit  to  review  a  judgment  of  that 
court  affirming  the  Judgment  of  the  Circuit 
Court  of  the  Doited  Btetes  for  tbe  Dlatrlct  of 
HaaaaohuaetU  1b  favor  of  Joaqth  Birtwell. 
plaintiff,  against  Boae  L.  Saltonslall  <l  aH,  ax- 
eeutors,  aic,  for  excess  of  duties  paid  under 
protest  on  Importation.  Affirmed. 

Bee  same  case  bek>w,681IM.  Ba|i.l00i8S 
U.  a  Appu  & 

Statement  by  Mr.  Justice  Shlsvai 

In  October,  1B88.  Joseph  Birtwell  brooghi 
an  action  In  tbe  drcolt  court  of  the  Unitad 
States  for  tbe  diatiict  of  Hauacbasetts  against 
Xjenrett  Saltfmstall,  ccdleetor  of  the  cosloma 
for  tbe  revenue  diatrlct  of  Beaton,  to  recover 
ezoeas  of  dutlea  paid  under  protest  on  Importa- 
tions. The  trial  resulted  in  a  judgment  for 
Birtwell,  which  was  brought  on  error  to  tbls 
court,  where  tbe  same  waa  reveraed  and  the 
case  was  returned  to  tbe  circuit  court  for  a  new 
trial.   ISO  If.  8.  417  [87: 1128]. 

In  June,  1804,  tbe  tsase  waa  again  called  for 
trial  in  the  drcnit  court,  and  again  resulted  In 
a  judgment  for  Birtwell.  Tbe  case  then  went, 
by  wnt  of  error,  to  the  United  States  circuit 
court  of  appeals  for  the  HxnX  circuit;  which  court 
affirmed  the  judgment  of  tbe  circuit  court 

In  April,  1800,  the  cause  was  removed  Into 
the  Supreme  Court  \(j  virtue  of  a  writ  of 
certiorari.  The  return  to  tbe  writ  set  forth  a 
sdpulatlou  between  tbe  counsel  for  the  respec- 
tlveparties  that  the  certified  copy  of  the  record 
of  the  cause  In  the  circuit  court  of  sppeals  for 
the  first  circuit,  on  file  in  the  supreme  court, 
should  be  treated  as  tbe  return  to  tbe  writ. 
That  record  discloses  that,  at  the  trial  In  tbe 
circuit  court,  tbe  following  proceedings  took 
place; 

"It  la  hereby  agreed  that  trial  by  jury  may 
be  waived  in  the  above  entitled  case,  and  thai 
tbe  same  may  be  tried  and  determined  by  tbe 
court  without  the  intervention  of  a  jury,  as 
•provided  In  §fS  640  and  700of  tbe  Revised  [SK 
Btatolei  of  tha  United  States. 

"J.  P.  Tucker, 

"Attornn^for  PlalotUL 
"Sherman  Hoar, 
"Attorn^  for  Defendant  and 

United  Sures  Attorney, 
"bsue  being  joined,  this  cause  came  on  to 
be  heard  by  tbe  couri,  the  Honorable  Le  Baton 
B.  Colt,  Cfrcuit  Judge,  sitting. 
"On  October  2, 1^,  at  tbe  time  of  the  bear- 
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following  admission  on  the  part  of  the 
is  filed: 

I  hereby  admitted  tbat  the  432  pieces  of 
the  four  pieeai  erf  irra— tbe  proper 
of  inildk  for  dotf  under  the 
act  of  March  8,  1883,  ia  In  qoestion  in 
be  tboTe  entitled  case — arc  for  the  purposes 
i  this  case  and  for  this  case  aloae,  'manu- 
■tlures  not  specially  enutnerated  or  provided 
^ip'  said  'act.  composed  wholly  of  itoa,' 
Bfe-tlM  meaiilDg  of  Mbedule  O  CTreftsary 
^■ktfon.  Y  210)  of  said  act,  and  are  subject 
under  aaid  paragraph  at  Uie  rate  of  45 
^MMad  ▼mlorem. 

^Thh  admission  as  to  the  classification  and 
rtlore  of  said  pieces  of  iron  is  iiiiuit:  lo  apply 
0  this  case  and  to  this  case  alone,  and  the 
Jmtfd  States  and  the  defeadaot  are  not  to  be 
stopprd  or  prejudiced  thereby  in  nny  other 
ue  -whatsoeTer.  8hermao  Hoar, 

"United  States  AtlorDey. 
it  the  same  time  the  following  motion  for 
Bg  is  filed  by  defendant: 

defendant  moves  the  court  to  rule  that 
II  the  eridence  in  tbto  ease,  inclading  the 
len  admission  of  tlie  defendant  now  on  file 
case,  theplaintifTbas  failed  to  prove  his 
inatimucb  as  be  has  failed  toibowtbathe 
lo  the  defendant  under  protest,  and  for 
ibe  purpose  of  obraining  his  incrchaudise,  ac- 
56]  cording  to  the  provisions  of  law  in  *force 
•I  the  lime  of  bis  importattOB,  tb«  duties  be 
mm  aeeka  to  recover. 

■H^'Said  defendant  moves  tbe  cotirt  to  rule 
H|m  all  the  eridence  in  this  case,  Including 
fRaforesaid  adminsion  of  the  defendant,  tbe 
pbintiff  has  failed  to  prove  bis  case,  inasmuch 
SB  he  has  failed  to  show  that  he  complied  with 
ibeptovisioDfiof  law  relative  lo  protest,  in  force 
jithe  time  of  his  said  importation. 
HMted  said  defendant  mores  tbe  court  to  rule 
Hm  an  the  eridence  ia  tbfa  case,  including 
Vs  aforesaid  admisrioo  of  tbe  defendant,  the 
limiff  baa  failed  to  prove  bis  case. 

tbe  defendant  moves  also  that  the 
tindgeDenUy  for  bim. 

"Sherman  Hoar, 
"United  Stales  Attorney, 
b  thereupon  overruled  by  the 
:  sod  judgment  ordered  to  be  entered  for 
!  plaintiff. 

"On  the  13th  day  of  October  the  following 
Indings  of  fact  are  filed  bv  the  court: 
"Tbecourt  finds  the  following  facts: 
"1.  Tbat  on  Feb.  27,  1888,  the  plaintiff. 
JoieiA  Birtwell,  imported  ex-steamship  'Jan 
BRvdel,'  from  a  foreign  coontry  into  the  port 
of  Boston,  and  entered  at  the  customhouse  at 
Mid  port,  certain  iron,  descrilwd  in  the  entry  as 
'433  pieces  in  manufactures  of  iron  for  tbe  third 
floor  of  the  Boston  courVhouse,'  drilled  and 
ttted  compteMb  MQUfawI  plan,  and 
ptiDted. 

"2.  Tbatonthel4tbdi90(]UnA.1888,tbfl 
■aid  plalDtMT  imported  ex-steaMiblp  'Petre  De 
Coonick,'  from  a  foreign  country  into  port  of 
Boston,  snd  entNed  at  the  customhouse  in  said 
BotloD,  certain  iron,  described  In  the  entry  as 
MriTeted  girders  in  iron,  complete  framing  of 
>r  of  Boston  court-house.' 

tbe  defendant,  ocAeotor  of  said 
B.  eMlmated  tlie  duties  on  both  of 
nndtt  Uw  prorUow  of 


schedule  C  of  tbe  tariff  act  of  Harch  3,  1883, 
whicb  reads  as  follows:  'Iron  or  steel  beams, 
girders,  joists,  'angles,  channels,  car-truck  [57 
cbannels,  TT,  columns  and  posia,  orparuorsee- 
lioDs  of  columns  and  posts,  deck  and  bulb 
beams,  and  building  forms,  together  witb  all 
other  structursl  shapes  of  iron  or  Meel»  1  and 
i  of  1  cent  per  pound.* 

"4.  That  on  Feb.  29,  1888,  suhsequently  to 
said  estioiatlon  of  duties,  for  tbe  purpose  of 
obtaiDins  said  489  plecea  of  iron,  tbe  plaintiff 
paid  duties  thereon  at  tbe  rate  exacted  by  ttie 
defendant,  amoaniing  to  the  sum  of  $3,889.29. 

"5.  That  on  Hsrcb  14,  1888,  subsequeody 
to  said  estimation  of  duties,  for  the  purpose  of 
obtaioing  said  foor  pieces  of  iron,  the  plaintiff 
paid  duties  thereon  at  tbe  rate  exacted  by  tbe 
defendant,  amounting  to  tbe  sum  of  $166.75. 

**6.  That  tbe  plaintiff  actually  obtained  said 
pieces  of  iron  aad  said  four  pieces  of  iron  at 
tbe  time  when  be  paid  the  estimated  duties 
thereon,  respectively. 

"7.  Tbat  on  the  4tb  day  of  April,  1888,  the 
defendant  collector  liquidated  Uie  duties  on 
said  489  pieces  of  iron  at  tbe  same  rate  and  un- 
der tbesame  provisions  of  law  at  which  he  bad 
estimated  said  duties;  and  on  tbe  10th  day  of 
April,  1888.  said  collector  liquidated  the  duties 
on  said  four  pieces  of  iron  at  the  same  rate  and 
under  tbe  same  provisions  of  law  at  which  he 
bad  estimated  said  duties. 

"a  Tbst  on  the  4th  day  of  April.  1868,  the 
ptaiotlfl  filed  witb  the  defendant  collector  a 
protest  in  writing,  setting  forth  distioctly  sad 
specfflcally  the  ground  of  his  objection  to  tbe 
rate  of  duty  at  which  the  duties  on  said  432 
pieces  of  iron  had  been  liquidated  by  the  de- 
fendant collector;  and  on  the  lOth  day  of  April, 
1888,  the  plaintiff  filed  witb  tbe  defendant  col- 
lector a  protest  in  writing,  setting  forth  dis- 
tinctly and  ipeeiflcallj  tbe  grounda  of  his  ob- 
jection to  the  rate  of  duly  assessed  by  tbe 
collector  upon  said  four  pieces  of  iron,  and  in 
eacb.of  said  protests  the  plaintiff  claimed  tbat 
said  482  pieces  of  iron  and  said  four  pieces  of 
iron,  respectively,  were  dutiable  under  that 
portion  of  schedule  C  of  the  tariff  act  of  1888, 
which  is  in  tbe  words  following:  ^  Manufac- 
tures, articles.or  wares  not  specially  enumerated 
or  provided  for  Id  this  act,  composed  wholly 
or  Id  part  of  Iron,  steel,  'copper,  lead,  [US 
nickel,  pewter,  tin,  zinc,  gold,  silver  platinum, 
or  any  other  metal,  and  whether  partly  or 
wholly  manufactured,  46  per  ceolad  valorem;' 
and  these  protests  were  the  only  written  pro- 
tests filed  by  tbe  plaintiff  with  the  defendant  in 
this  case. 

"9.  The  plaintiff  took  an  appeal  from  the 
decision  of  tbe  defendant  collector  on  both 
the  said  importations  to  the  Secretary  of  the 
Treasury  within  due  time,  and  the  Becretary 
of  tbe  Ireasury  having  sustained  the  defend- 
ant collector  io  both  cases,  the  defendant 
brought  this  snit  in  due  time,  and  filed  vrith 
tbe  attorney  of  tbe  defendant  a  bill  of  partic- 
ulars It  compliance  with  the  requirements  of 
U.  8.  Rev.  Stat,  g  3012. 

"10.  I  find  as  a  fact  that  in  connection  witb 
bis  testimony  as  to  making  entries  of  said  im- 
portations the  plaintiff  testified:  'I  deposited 
what  tbCT  demanded  under  protest.* 

"11.  On  tbe  question  of  tne  nature  and  du- 
tiable character  of  said  489  frieou  of  Iron  and 
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nld  fonr  riTeted  firden  of  Iron,  there  being 

00  record  in  said  case  an  admission  of  tlie  de- 
fendant In  the  following  langaage: 

"  *It  is  herebj  admitted  tbat  tbe  482  pieces 
of  Iron  and  tbe  four  pieces  of  iron — ibe  proper 
classification  of  which  for  duty,  uodrr  tbe  tar- 
iff act  of  March  8, 1883,  is  in  question  in  the 
abore-entiiled  case — are  for  tbe  purposes  of 
this  case,  and  for  this  case  alone,  "maoufac- 
torea  not  specially  enumerated  or  provided  for 
in"  said  "act.  composed  wholly  of  iron/ 
within  tbe  meaning  of  ^  216  of  said  act,  and 
are  subject  10  duty  under  said  paragraph  at 
tile  rate  of  45  per  cent  ad  Talorem. 

"  'This  admission  aa  to  tbe  classiflcatioo  and 
ni^me  of  said  pi«xfl  of  Iron  is  made  to  apply  to 
this  case  and  to  this  case  alone,  and  tbe  united 
States  and  tbe  defendants  are  not  to  be  ea- 
(opped  or  prejudiced  tberel^  in  any  other  case 
whatsoever;'  I  find  that  said  482  pieces  of  iron 
and  said  four  pieces  of  iron  were  dutiable  at 
tbe  rate  of  45  per  cent  ad  valorem,  as  claimed 
1^  tbe  plalntifl. 

"13.  The  value  of  said  483  pieces  of  Iron 
was  $3,647;  the  value  of  paid  four  pieces  nf  iron 

001  waa  $216:  and  the  excess  of  Mutlen  psid 
over  duties  due  ii.  on  aaid  482  pieces  of  iron, 
$1,696.14.  and  on  aald  four  pieces  of  Inn, 
$69.65. 

.  "18.  The  court  finds  that  tbe  plaintiff  is  en- 
titled to  recover  tbe  sum  of  $1,767.69,  and  In- 
terest from  the  date  of  the  writ  and  cost. 

"Le  Baron  B.  Colt, 
"Circuit  Judge. 

"On  tbe  same  day  the  following  bill  of  ex- 
ceptions Is  allowed  and  ordered  to  be  filed: 

"This  was  an  action  to  recover  the  amount 
of  certain  duties  alleged  to  haTebeen  illegally 
exacted  of  the  plalntvff  by  the  defendant  col- 
lector of  the  port  of  Boston  upon  certain  pieces 
of  iron  Imported  by  the  plaintifF  Into  said  port 
In  tbe  year  1888.  The  pleadings  in  the  case 
are  bereby  referred  to  and  made  a  part  of  this 
bill  of  exceptions.  The  parties,  bv  their  at- 
toroeys  of  record,  filed  with  the  clerk  a  stip- 
ulation la  writing,  waJving  a  Juir.  This  case 
<*ame  on  to  be  beard  before  tbe  Honorable  Le 
Baron  B.  Colt.  Circuit  Judge,  at  the  May  term, 
1894. 

"The  oourt  made  thirteen  special  findings  of 
fact,  which  are  bereby  referred  to  and  made  a 
partof  this  bill  of  exceptions. 

"Joseph  Birtwell,  tbe  first  witness  called  by 
tbe  plaintiff,  testified  tbat  on  February  37. 
1888,  be  imported  from  Antwerp  by  tbe  steam- 
ship Jan  Breydel,  Into  tbe  port  of  Boston,  and 
entered  at  the  customhouse  at  said  port,  4S3 
pieces  of  manufactures  of  Iron;  and  tbat  on 
the  14th  day  of  March,  18&8.  he  Imported  from 
Antwerp  by  tbe  steamship  Pelre  De  CooDick, 
into  said  port  of  Boston,  and  entered  at  tbe 
cnstomhouss  at  said  port,  four  rlreted  gU>> 
ders. 

"By  agreement  of  counsel,  naval  office  cop- 
ies produced  by  tbe  witness  Birtwell  of  tbe  en- 
tries of  said  two  lots  of  iron,  and  triplicate 
copies  of  the  consular  invoices  thereof  offered 
by  bim  In  evidence,  were  admitted  In  lieu  of 
the  originalsor  collectco'B  copies. 

"The  witness  Birtwell  tben  further  testified 
tbat  on  tbedateoffimportation  and  entry,  inthe 
ffOlcaseof  each  of  said  two  *lotsof  Iron,  tbe  de- 
fendant ocdlector  estimated  tbe  duties  thereon 
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at  1^  cents  per  pound,  and  tbe  third  finding  of 
fact  of  snid  circuit  court  shows  that  said  esti- 
mation was  ander  tbat  provision  of  schedule  O 
of  tbe  tariff  act  of  March  8.  1888,  wblcb  rends 
as  follows:  'Iron  or  steel  beams,  girders, 
joists,  angles,  channels,  car-truck  cbaonels, 
TT,  columns  and  posts,  or  parts  or  seciioas 
of  columns  and  posts,  deck  and  bulb  beams, 
and  building  forms,  together  with  all  other 
structural  shapea  of  Iron  or  steel.  of  1 
cent  per  pound.'  He  further  testified  tbat 
on  February  39,  1888,  for  tbe  purpose  of  ob- 
taining Raid  483  pieces  of  iron,  be  paid  the 
duties  estimated  thereon  by  tbe  defenclant  col- 
lector, amounline  to  the  sum  of  $2,889.39.  and 
tbat  on  March  1(,  1868,  for  tbe  purpose  of  ob- 
taining aaid  four  riveted  girders,  be  paid  the 
duties  estimated  thereon  by  the  defendant^ 
amounting  to  the  sum  of  $166.76,  and  that  he 
actually  {Stained  said  483  pieces  of  Iron  and 
said  four  riveted  girders  at  tbe  times  when  he 
paid  the  estimatcddnties thereon,  respectively. 

"From  one  of  the  entries  lefeixed  to  above^ 
offered  tbe  plaintiff  and  received  In  evi- 
dence, it  appeared  that  the  defeDdanteoIlector 
liquidated  the  duties  on  said  433  pieces  of  Iron 
on  the  4tb  day  of  April.  1888;  at  the  same  rate 
and  under  tbe  same  provisions  of  law  at  which 
he  had  estimated  said  duties;  and  from  the 
seventh  finding  of  fact  of  said  circuit  court,  Ik 
appears  tbat  on  tbe  said  10th  day  of  April, 
1888,  the  defendant  collected  liquidated  duties 
00  said  four  riveted  gliders  at  the  same  rate 
and  under  the  same  provision  of  law  at  which 
be  bad  estimated  ssid  duties. 

"Tbe  examination  of  tbe  witness  Birtwell 
was  then  snspeuded,  and  the  plaintiff  called 
Miss  Clara  Eeorick.  She  testified  that  she  bad 
for  many  years  been  tiie  protest  derk  In  the  one- 
tomhodse  at  tbe  port  of  Boston,  and  was  said 
clerk  during  tbe  year  1688.  and  tbat  it  was  her 
duty  to  receive  and  care  for  protests  filed  by 
importers  against  tbe  rate  of  duty  exacted 
tbe  collector  of  said  port  upon  their  importa- 
tions of  merchandise. 

**Tbe  entries  of  tbe  plaintiff  of  the  two  lots  of 
mercbaodise^nqoestion,referred  toabove,[61 
were  then  shown  to  Mies  Eeorick  and  identified 
her  as  naval  office  copies  of  tbe  entries 
made  1^  tbe  plaintiff  of  the  two  lote  of  met^ 
chandise  In  question,  and  tbe  stamps  thereon, 
showing  the  dates  of  pavmentof  tbe  estimated 
duties  and  of  tbe  liquidation,  were  explained 
by  the  witness,  corroDorating  the  witness  Birt* 
well,  to  mean  wlwt  has  been  stated  above. 

"The  witness  was  then  asked:  'What  Is  ob> 
derstood  by  tbe  enstombouse  clerks  as  tbe 
liquidation  of  anentryf  She  testified:  'Well, 
tbe  duties  are  figured  on  the  entry  and  tbe  en- ' 
try  goes  to  the  naval  office  for  examioattoo, 
tben  comes  back  to  another  clerk,  who  puts 
the  stamp  on— "liquidated**— and  oompletet 
the  liquidation.* 

"Two  papers  were  then  banded  to  the  wit- 
ness by  the  attorney  for  the  plaintiff,  and  she 
was  asked  if  there  waa  anytfaing  upon  them  to 
show  when  they  were  filed  at  the  customhouse. 
She  testified  tbat  there  were  stamps  upon  each 
of  said  papers  Indicating  the  dales,  respectively, 
Bt  which  they  were  received  at  tbe  custom* 
house.  She  further  testified  that  the  date  upon 
one  of  the  papers  wblcb  related  to  the  plainUfTs 
importation  of  said  483  pieces  of  Iron  by  the 
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■teamsbip  Jan  Breydel  wti  April  4,  1868,  and 
that  the  date  upon  the  other  paper  which  re- 
bted  to  the  plaintiff's  Importation  of  said  four 
rlvited  girden  by  the  ateanuhip  Petre  De  Coo- 
nicfc  vaa  April  10.  1888.  and  Aie  testified  that 
said  papers  were  protest!  In  writing  filed  by 
the  plaintiff  wtth  the  defendant  collpctor 
against  the  rate  of  duty  exacted  by  him  apon 
■aid  ImportatioDs. 

.  "She  was  then  asked  the  following  question 
by  the  counsel  for  the  plaintiff:  'What  were 
your  duties  in  relation  to  protests  filed  at  that 
time,  so  far  ■•  the  time  within  which  and 
when  they  should  be  filed  was  coooemedf 
The  question  was  objected  to  by  the  counsel 
for  the  defendant,  bat  the  court  overruled  the 
objection  and  permitted  the  witness  to  answer, 
and  the  defenidant  Uien  and  there  dnly  ex- 
cepted. 

^Tbe  answer  of  the  vltneaa  to  aaid  question 
was  as  follows:  'The  Instructions  of  the  de- 
partment as  to  when  protests  should  be  re- 
ceived have  nried  from  time  to  time.  At 
some  times  we  have  been  Instructed  to  receive 
62]  tbem  at  any  time  from  the  *date  when  the 
enttV  was  made  up  to  the  end  of  ten  days  after 
liquidation.  At  other  times  we  have  been  in- 
■tnicted  to  receive  tbem  only  within  ten  days 
after  liquidation.' 

"The  witness  waa  then  asked  by  the  counsel 
for  the  plaintiff  the  following  question:  'Can 
you,  from  your  memory,  tell  which  of  those 
practices  was  In  vogue  at  this  time  in  188Sf 
Her  reply  waa,  'I  think  the  last  one.'  The 
witness  tneo  testified  further  that  abe  was  the 
derk  who  received  protests;  that  she  made  cer- 
tain entries  In  a  book  regarding  them,  givlne 
the  place  from  which  the  goods  were  Imported, 
the  date  when  the  protests  were  received,  the 
name  of  the  Importer,  and  the  subject  of  the 

Srotest  and  appeal,  the  name  of  the  vessel,  the 
ite  of  entry,  whether  the  entry  la  duty  paid 
or  bonded,  the  date  of  llouldation  and  the  date 
of  filing  the  protest  ana  appeal,  and  then  It 
was  her  duty  to  send  the  protest  to  the  deputy 
collector  of  customs:  that  the  protests  were  re- 
quired to  be  flled  in  duplicate,  and  that  the 
original  protest  and  appeal  are  sent  to  the 
deputy  collector  of  customs  and  the  duplicate 
protest  retained  by  the  witness:  and  that  the 
original  protest  and  appeal  are  afterwards  sent 
bv  the  deputy  collector  to  the  Secretary  of  the 
Treasury  at 'Washington:  that  In  some  cases 
the  deputy  collector  of  customs  sent  protests  to 
the  appraisers  and  did  not  send  protests  to  the 
Becretary  of  the  Treasury,  unless  the  report  of 
the  appraisers  coDflrmed  the  decision  of  the 
coUecton  and  that  the  decision  of  the  Secretary 
of  the  Treasury  opon  protests  and  appeals  is 
sent  to  the  collector  of  customs  from  whom 
they  have  been  received. 

"The  witness  then  Identified  two  papers  as 
the  appeals  to  the  Secretary  of  the  Treasury 
filed  by  the  plaintiff  with  the  defendant  collec- 
tor In  the  matter  of  the  decision  of  the  defend- 
ant as  to  the  rate  of  duty  chargeable  upon  de- 
fendant's said  two  Importations. 

"Up  to  this  point  the  papers  containing  the 
protests  and  appoals  referred  to  above  had  not 
Men  formally  offered  io  evidence  by  the  plain- 
tiff. Counsel  for  the  plaintiff  then  formnlly 
offered  In  evidence  the  two  papers  identified 
by  the  witneaaes  Birtwell  and  Kenrick  as  the 
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protest  flled  by  the  plaintiff  with  the  defendant 
collector  against  the  rata  of  duty  'exacted  [63 
by  the  defendant  upon  the  plaintiff's  said  two 
Importations  of  iron. 

"The  papers  were  objected  to  by  the  attor- 
ney for  the  defendant  on  the  ground  that, 
from  the  testimony  in  the  case  and  from  the 
dates  stamped  upon  said  papers.  It  appeared 
that  they  bad  been  filed  bv  the  plaintiff  with 
the  defendant  collector  too  late  to  be  good  and 
valid  protests  under  the  law  In  force  at  the 
time  of  said  Importations;  but  the  court  over- 
ruled the  objection  snd  admitted  the  papers, 
whereupon  the  defendant  then  and  there  duly 
excepted. 

"It  is  not  deemed  necessary  to  set  out  said 
two  papers  verbatim,  Inasmucb  as  the  only  ob- 
jection to  tfaeir  admission  was  the  objection 
just  stated,  .it  being  conceded  by  the  defendant 
that  said  papers  complied  with  the  provisiona 
of  law  regarding  protests  In  tS\  respects,  ex- 
cept the  time  at  which  they  were  filed  with 
said  defendant  collector.  Miss  Eeorlck  then 
gave  further  testimony,  which,  however,  is  not 
material  for  the  purpose  of  tlus  UU  <tf  excep- 
tions. 

"At  this  point  the  defendant  placed  on  file 
an  admission  In  writing  in  the  words  following: 

"  'It  is  hereby  admitted  that  the  4Sa  pieces 
of  iron  and  the  four  pieces  of  iron — the  proper 
classification  of  which  for  duty  under  the  tariff 
act  of  March  8,  1888,  Is  In  question  in  the 
abnve-eotitled  case — are,  for  the  purposes  of 
this  case  and  for  this  case  alone,  "msnufac- 
tures  not  specially  enumerated  or  provided  for 
in"  laid  "act.  composed  wholly  of  iron."  within 
the  meaning  of  schedule  C  (Treasury  Compila- 
tion, ^21S)of  said  act,  and  are  subject  to  duty 
under  said  paragraph  at  the  rate  ot  4ff  per 
cent  ad  valorem. 

"  'This  admission  aa  to  the  classification  and 
nature  of  said  pieces  of  iron  is  made  to  apply 
to  this  case  and  to  this  case  alone,  and  the 
United  States  and  the  defendant  are  not  to  be 
estopped  or  prejudiced  thereby  in  adj  other 
case  whatsoever. 

"The  four  pieces  of  iron  referred  to  in  said 
admiseioQ  are  what  are  referred  to  herein  as 
four  riveted  girders. 

"On  cross-examination,  the  witness  Eenrick 
testified  that  she  had  no  personal  knowledge 
whatever  In  regard  to  *tbe  practice  at  any  [fiRk 
time  at  other  ports  thao  the  port  of  Boston  in 
the  matter  of  the  time  of  receiving  protests. 

"The  examination  of  the  witness  Birtwell 
waa  then  resumed,  but  his  further  testimony 
rontnined  nothing  material  for  the  purpose  of 
this  bill  of  exceptions. 

"Upon  the  conclusion  of  the  plalntifTs  evi- 
dence, and  after  the  plaintiff  bad  rested,  the 
counsel  for  the  defendant  stated  that  he  bad  no 
evidence  to  offer  on  behalf  of  tbe  defendant, 
and  thereupon  rested. 

"Tbe  counsel  for  the  defendant  then  filed  a 
motion  In  writing  in  the  words  following: 

"  *l%e  defendant  movM  tbe  court  to  rule 
that  on  all  tbe  evidence  In  this  case.  Including 
tbe  written  admission  of  the  defendant  now  on 
file  In  said  case,  the  plaintiff  has  failed  to 
prove  hla  case.  Inasmuch  aa  be  baa  fnHed  to 
show  that  he  paid  to  the  defendant  under  pro- 
test, and  for  the  purpose  of  obtaining  his  mer- 
chandise according  to  tbe  provisions  of  taw  in 
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force  at  the  time  of  his  ImporUtlon,  ttiedoticfl 
be  now  seeks  to  recover; 

"'And said  defeodaat  moves  the oourt  to 
rule  that  od  all  the  evideace  la  this  case.  In- 
clndiDg  tbe  aforesdd  admtssloD  of  the  defend- 
■Bt.  the  plalotiff  has  failed  to  pton  hla  case, 
loasmucfa  as  he  baa  failed  to  show  that  be  com- 
plied xrltb  tbe  prortsioDS  of  law  reladve  to  pro- 
test in  force  at  the  dme  of  bis  said  Importatioos. 

"  'And  said  defeodant  mores  tbe  court  to 
rale  that  od  all  tbe  evidence  In  this  case,  in- 
cluding the  aforesaid  admission  of  the  defend- 
ant, tbe  plalotiff  has  failed  to  prove  his  case. 

*•  •And  the  defendant  moTei  also  that  Uie 
court  find  generally  for  bim.' 

"Tbe  court  overruled  the  motion  and  the 
defendant  duly  excepted. 

**Tbl8  bill  of  exceptions  having  been  ten- 
dered for  signature  and  allowapce'to  tbe  Judge 
presiding  at  said  cause  at  the  same  term  of 
court  at  which  said  special  findings  were  ren- 
dered, and  within  toe  time  allowed  by  the 
court  therefor,  tiie  same  is  now  hereby  signed 
60]  and  allowed  as  a  further  statement  of  *tbe 
exceptions  taken  and  reserved  by  tbe  said  de- 
fendant at  tbe  said  trial,  and  is  hereby  made 
a  part  of  tbe  record  in  tbe  said  cause. 

"Thewitbfa  UIl  of  exceptions  Is  allowed 
this  12th  day  of  October,  1894. 

"Le  Baron  B.  Oolt, 

"dnmitJadse. 

"Also  on  th«  same  day  the  following  Judg- 
ment Is  entered: 

"It  is  thereupon  considered  by  tbe  court,  to 
wit,  Oct  18, 1894,  tbe  Honorable  Le  Baron  B. 
Ciolt.  Circuit  Judge,  sittiag,  that  tbe  said 
Joseph  Blrtwell,  plaintiff,  recover  of  tbe  said 
Leverett  Saltoostall,  defendant,  thetam  of  tS, 
488.40  damages  and  costs." 

Jlwrs.  ^ttdaoB  Huwia*  Attorney  Qen' 
oral,  and  Bdward  B.  Whita«7»  Assistant 

Attorney  General,  for  plaintiffs  in  ecnw, 
Mmra.  JoslaJt  P.  Tveker,  and  Bd* 

ward  Hartley  for  defendant  In  error. 
Me*art,   Henry  Edwin   Tremnin  and 

Mmob  W.  Tyler,  br  leave  of  tbe  court, 

also  filed  a  brief  on  behalf  of  plaintifb  in  other 

similar  suits. 

Mr.  Justice  ISUhm  delivered  the  opinion  of 

the  court: 

This  was  a  aolt  brought  1^  Blrtwell,  an  Im- 
porter, against  the  colleotorof  cnstonoa  at  Bos- 
ton, to  recover  certain  duties  alleged  to  have 
been  overcharged  upon  goods  imported  In  1BB8. 

It  is  conceded,  on  tbepartof  ibegovemmeD^ 
that  tbe  classiQcation  and  rate  of  duty  adopted 
by  tbe  collector,  and  affirmed  on  appeal  by  tbe 
Secretary  of  tbe  Treasury,  were  erroneous, 
and  that  tbe  claasificaUon  contended  for  by  the 
importer  was  proper.  Tlw  plaintiff  was  ac- 
cordingly entitled  to  recover  if  payment  of  tbe 
duties  was  made  by  tbe  importer  for  the  pur- 
tt6]  pose  of  obtaioing  possession  of  bts  *mer- 
cbandise,  and  if  tbe  protest,  which  must  be 
made  in  order  to  give  an  importer  a  right  of 
action  against  a  collector  for  duties  claimed  to 
have  been  illegally  exacted,  was  made  In  timc^ 
as  provided  by  law. 

It  was  affirmatively  found,  In  tbe  drcuit 
court,  that  tbe  dutiea  were  paid  by  the  Import- 
er in  order  to  get  possession  of  tbe  goods,  and 
DoobjeoUoo  baa  been  urged  in  tltia  court  to  the 
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correctneas  of  that  finding.  The  question 
principally  dlscuMed  Is,  whether  the  plalotiff 
gave  timely  and  sufficient  notice  of  protest  and 
dissatisfaction  with  tbe  decision  of  tbe  collect- 
or. The  record  discloses  thiU  whra  tbe  poas 
estimates  were  made,  as  provided  In  U.  8.  Itev. 
Stat  ^  S869.  the  importer  paid  tbe  anuranta 
thereof,  and  that  snbsequeotfy,  when  tbe  dntiaa 
on  tbe  respective  invoices  were  liquidated,  pro- 
tests in  wrltins  In  tbe  form  required  were  filed. 

Tbe  United  States  claim  that  tbe  protests,  to 
be  efficacious,  should  have  beea  made  at  or  be- 
fore the  time  tbe  paymenta  were  made  accord- 
ing to  the  giosB  estfmatea.  This  position  waa 
overruled  by  tbe  trial  court  (08  Fed.  Rep. 
1004).  and  tin  same  view  prevailed  in  tbe  cir- 
cuit court  of  appeals.   88  U.  8.  App.  62. 

It  is  unnecessary,  at  this  time,  to  enter  into 
a  minute  examination  of  the  several  enact- 
ments on  this  subject,  as  tb^  have  been  so 
frequentiy  and  recently  dUcussed  In  several 
opinions  of  this  court  cited  in  the  arguments 
of  counsel.  Barnep  v.  Watton.  92  8.  449 
[28:  780]:  Unit^  &atM  v.  Behktinger,  120  U. 
8.  109  180:  6071:  Daviet  v.  MUUr,  180  U.  S. 
284  [83: 01^,  and  Bameji  v.  Biekard,  IS7  U. 
8. 90i  [89: 730].  may  be  particularly  mentioned. 
Our  present  task  Is  to  apply  tbe  conclusions  of 
those  caaet  to  the  one  in  hand,  and  we  can 
add  but  little  to  the  opinion  of  tbe  droolt 
court  of  appeals. 

Without  repeating  tbe  history  of  tbe  prior 
statutes,  it  is  sufficient,  for  the  determination 
of  this  case,  to  advert  to  tbe  phraseology  of  17. 
8.  Rev.  Stat  2981,  8011.  and  of  tbe  act  of 
February  27.  ISH,  chap.  69  (19  Stat  at  L.  840. 
341,  247),  respectively  as  follows: 

"Sec.  2981.  On  tbe  entry  of  any  vessel,  or  of 
any  merchandise,  *tbe  decision  of  tbe  col-  [67 
lectorof  customs  at  tbe  port  of  importation  and 
entry,  as  to  the  rate  and  amount  of  duties  to 
be  paid  on  tbe  tonnage  of  such  vessel  or  on 
such  merchandise,  and  tbe  dutiable  costa  and 
cbargea  thereon,  aball  be  final  and  ooocloslve 
against  all  persona  Intereated  tberdn.  unless 
tbe  owner,  master,  commander,  or  consignee 
of  such  vessel.  In  the  case  of  duties  levlcn  on 
tonnage,  or  tbe  owner,  importer,  consignee, 
or  agent  of  tbe  merchandlae,  in  ibe  case  of 
duties  levied  on  merchandise,  or  tbe  ooet^  and 
charges  thereon,  shall,  within  ten  days  after 
tbe  ascertainment  and  llquldati<m  of  theduties 
by  the  proper  ofBcers  of  the  customs,  as  well 
In  cases  of  merchandise  entered  in  bond  as  for 
consumption,  give  notice  in  writing  to  the  col- 
lector on  each  entry,  if  dissatisfied  with  hisde- 
ciston,  setting  forth  therein,  distioctiy  and 
specifically,  tbe  grounds  of  bis  objection 
thereto,  and  shall,  within  thirty  days  after  tbe 
date  of  sucb  ascertainment  and  liquidation, 
appeal  therefrom  to  tbe  Secretary  of  the  Treas- 
ury. Tbe  decision  of  the  Secretary  on  such 
appeal  shall  be  float  and  conclusive,  and  such 
vessel,  or  merchandise,  or  costs  and  charges 
shall  be  liable  to  duty  accordingly,  unless  suit 
sbaU  be  brought  within  ninety  davs  after  the 
decision  of  tbe  Secretary  of  tbe  Treasury  on 
such  appeal  for  any  dnUca  which  aball  nave 
been  pud  before  tne  data  of  such  decision  on 
such  vessel,  or  on  sucb  merchandise  or  costo 
or  charges,  or  within  ninety  days  after  the 
payment  of  dutiea  paid  after  tbe  decision  of 
tbe  Secretarr    No  suit  aball  be  maintained  in 
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■07  eonrt  fat  tfie  nooreiy  of  but  dadei  al- 
l^d  to  have  been  erroneouily  or  fllegany  ex- 
acted, until  the  deciilon  of  tbe  Secreta^  of 
the  Treasury  sfaall  have  been  first  had  on  such 
appeal,  unleaa  the  decision  of  the  Secretary 
aball  be  ddayed  more  than  ninety  dayi  from 
the  date  of  radi  appeal  Id  caae  ox  an  entry  at 
any  port  eaat  of  tbe  Bocky  mountains,  ot  more 
than  ilTe  montha  In  ease  of  an  entry  west  of 
tboee  Boaotaias." 

"Sec.  SOU.  Any  person  who  shall  have 
made  payment  under  protest,  and  in  order  to 
obtah)  possession  of  merchandise  imported  for 
him.  to  any  collector  or  person  acting  as  collec- 
tor, of  any  money  as  duties  when  such  amount 
of  duties  was  not,  or  was  not  wholly.  author- 
OS]  Ized  by  law.  may  maintain  *an  action  in 
the  nature  of  an  action  at  law,  which  shall  be 
triable  by  jnry.  to  ascertain  the  ralldlty  of 
anch  demand  and  payment  of  duties,  and  to  re* 
oorer  back  any  excess  eo  paid.  But  no  re- 
cOTCty  shall  be  allowed  in  such  action  aolest  a 
pcoteat  fai  writing  ai^  signed  Iqr  tbe  claimant 
or  Us  agent  vaa  mad*  and  dcUreied  at  or  be- 
fore the  payment*  setting  fortb  distinctly  and 
speclflcally  tbe  nouoda  of  objection  (o  tbe 
amount  claimed.^ 

Bection  8011  was,  by  tbe  aet  of  Ttabmary 
tl,  1877,  amended  as  follows: 

**Bection80U  la  amended  by  striking  out  all 
after  word  'protest,'  in  tbe  eixbth  line,  and  by 
adding  the  wtmls  'and  appeal  shall  have  been 
taken  aa  prescribed  in  SaBSl.'" 

Section  8011  aa  so  amended  therefore  reads 
as  follows: 

"Any  persMi  who  shall  have  made  payment 
under  ivotest.  and  in  order  to  obtain  possession 
of  mercbandiae imported  for  blm,toany  collect- 
or or  persm  acting  aa  collector,  of  any  money 
aa  dutteawhen  laeii  amounttrf  duties  was  not, 
or  waa  not  wholly,  anthoriied  by  law,  may 
maintain  an  action  in  tbe  nature  of  an  action  at 
law.  which  shall  be  triable  by  jury,  to  ascertain 
the  Taliditr  of  such  demand,  and  payment  of 
duties,  an4i  to  recorer  back  aoy  excess  ao  paid. 
But  DO  reoomy  ahall  be  allowed  in  aocb  ac> 
tion  nnleai  a  proteat  and  appeal  shall  haTe 
been  taken  u  prescribed  In  section  tweoty- 
Dine  hundred  aod  thirty-one. ** 

Undeniably,  the  senend  purpose  of  this 
legislation  was  to  secure  tbe  Importer,  who.  In 
order  to  get  possession  of  bis  merchaodlse.  has 
paid  duues  whidi  be  alle^res  to  liave  been  In 
excess  of  tboaa  authorised  by  law.  and  « 
remedy  in  the  nature  of  an  actfoD  at  law  to 
recoTer  back  any  such  excess,  and  to  the  United 
States  a  noiice  in  writing,  setting  forth  dis- 
tinctly and  specifically  the  grounds  of  objec- 
tion to  tbe  amount  clumed;  and  to  provide,  In 
respect  to  Ume,  that  such  notice  must  be  given 
within  ten  daya  after  the  ascertalnmeDt  and  li- 
quidation of  the  duties,  and  that  the  action  roust 
be  brou^t  within  ninety  daya  after  the  dedalon 
on  appeal  by  the  Secretary  of  the  Treasury. 
09}  *Tbere  Is  no  apparent  reason.  In  tbe  way 
of  adrantage  or  dlsUTsotage  to  tbe  United 
States,  why  the  notice  or  protest  should  be 
made  at  any  particular  Juncture.  If  made  before 
the  appeal  to  tbe  Secretary. 

Tbe  moneys  paid  by  the  Importer,  In  order 
that  he  may  set  possession  of  hli  merchandise, 
nre  forthwith  paid  into  the  Treasury  of  the 
United  Statea,  and  the  fonctioD  of  the  protest 
IM  U.S. 
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to  warn  the  goTerament  of  the  fact  of  dissatia 

faction,  and  to  commit  the  Importer  to  a  sp»- 
ciflc  statement  of  the  grounds  ot  bis  objection 
Is  equally  performed,  whether  made  at  the 
time  of  aucb  payment  or  within  ten  days  after 
the  asoertainraeot  aod  liquidation  of  the  dullea. 

In  AnteT.  JRUsr.UD  U.S.  8B4  [88:988], 
tbe  conteutiott  on  tbe  part  of  the  goTemmeot 
was  that  tbe  notice  of  dlssatlsfactmn  wlih  tbe 
decision  of  the  collector  of  eostoms,  required 
by  the  act  of  June  80,  1804.  to  be  given 
"within  ten  daya  after  the  ascertainment  and 
llquidatfon  of  the  dutlea,"  oould  not  be  efB- 
dently  given  before  tbe  final  ascertainment 
and  liquidation  of  the  duties  as  stamped  upoa 
the  eotiy.  But  this  court  tield  that  the  notice 
might  be  validly  given  at  anv  time  i^ier  tlie 
entry  of  the  goods  and  ibe  collector's  original 
estimate  of  the  amount  of  tbe  duties,  saying: 

"That  purpose  Is  aa  well  accomplished  by 

Sring  the  notice  as  soon  as  the  goods  have 
fn  entered  and  the  dutlea  estimated  by  tbo 
collector,  aa  M  poaipooing  tbe  giving  of  tbm 
notice  until  after  the  flDu  aacnwnDient  and 
llquidatiai  of  the  dutlea  have  bem  made  and 
atamped  upon  tbe  entry.  Tbe  clause  requiring 
the  Importer  to  give  such,  notice  'wi  bln  ten 
daya  after  tbe  ascertalomeot  and  liquidation 
of  the  duties*  must  therefore,  according  to  the 
fair  and  reasonable  Interpretation  of  tbe  words 
as  applied  to  the  subject-matter,  be  hdd  to  fix 
only  the  terminua  ad  qtum,  tbe  limit  beyond 
which  Uw  notice  shall  not  be  given,  and  not  to 
fix  tbe  final  ascertainment  and  liquidailon  of 
the  duties  as  the  ferm^nui  a  9110,  or  tbe  first 
point  of  time  at  which  tbe  notice  may  be  given." 

We  think  that  tbe  fair  and  reaaonable  Import 
of  %  3881  and  or  ft  8011.  as  they  stood  in  1888. 
when  these  goods  wm  imported,  waa  I  bat  • 
right  of  action  accrued  to  tbe  importer  If  [TO 
he  paid  tbe  duties  complaloed  of  in  order  to  get 
posaeeslnn  of  his  merchandise,  and  if  he  made 
his  protest,  in  the  form  required,  within  ten 
days  after  tbe  ascertainmeDt  and  UquM^OD  of 
the  duties. 

That  CoDgress,  in  1877.  ameoded  §  8011  by 
striking  out  the  pro  vision  that  tbe  protest 
should  be  made  aod  delivered  at  or  before  pay- 
ment, was  a  legislative  declaration  that  there- 
after such  provision  should  not  exist  or  apply. 

It  is  urged  that  the  phrase  "under  protrar," 
in  tbe  first  part  of  g  8011,  Is  inconsistent  with 
this  view.  But  it  is  not  unusual,  in  a  sue* 
cession  of  statutes  on  the  same  subject-matter, 
amending  or  modifying  previous  provlslooB. 
that  a  wwd  or  pbraaa  may  remain,  although 
rendered  useless  or  meaningless  by  the  ameod- 
menta.  Such  words  are  merely  vestigial,  and 
should  not  be  permitted  to  impair  or  defeat  tbe 
fair  meaaiog  of  the  enactment. 

However,  we  do  not  think  that,  in  this  in* 
itanoa,  there  la  uy  real  inconristency.  Tbe 
tranaa^lon  treated  of  In  this  l^islatioo  Is  an 
entire  one.  beginning  with  tbe  entry  of  tbe 
merchandise,  and  continuing  through  the  ap- 
praisement, tbe  liquidation  of  the  duties,  the 
payment,  the  protest,  the  appeal,  to  the  trial  of 
the  action,  and  may  properly  be  spoken  of  aa 
ooe  in  which  tbe  payment  is  mwde  under  pro- 
test, or  made  In  a  process  in  which  a  protest  la 
made.  "Payment  under  protest"  means  a 
transaction  where  protesthas  been  made  In  ac- 
cordaooa  with  the  nqulrement  of  %  S931.  and 
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not  "at  or  More  the  {Nqrmen^  of  the  esti- 
mated duties. 

This  view  of  the  subject  renders  It  nnneces- 
iary  to  consider  what  effect  ought  to  be  Kiven, 
Id  the  case  before  us,  to  the  practice  of  tfae 
Tmsury,  either  by  haj  of  departmeotal  con- 
struct]<»i  or  way  of  estoppel.  Nor  do  we 
eoDskler  it  Incumbent  on  us  to  ootuider  whether 
there  was  error  in  the  circuit  court,  aa  a  matter 
of  practice,  io  directing  judgment  upon  the 
special  findings  in  favor  of  the  importer.  No 
such  error  was  assigned  In  the  circuit  court,  or 
was  conddered  in  tibe  court  of  appeals,  but  it 
Ibst  appeired  la  the  apjAIcattOB  for  tlie  writ  of 
certiorari. 

71]  *7^ejut^ment  Os  (Hrmit  Oawrt  tf 
AppeaU  affirming  M«  Judgment  OU  Otreuw 
Court  it  affirmed. 

Ht.  Chief  Justice  Fuller  dissenting: 
At  common  law  money  unlawfully  exa<^ 
by  a  collector  of  taxes  or  duties  could  be  re- 
covered  back  io  anacUonof  assumpsit  brought 
against  him,  bat  to  sustain  the  action  the 
money  must  have  been  paid  under  duress. 
Duties  are  voluntarily  paid  if  pstd  without  ob- 
jection. Tbe  finding  in  this  case  that  the  im- 
porter paid  for  tbe  purpose  of  obtaining  these 
I^eces  of  iron  Is  no  more  than  would  be  true  in 
any  oaae,  and  does  not  show  In  the  absence  of 
expressed  ol^tion  that  the  paymeDt  of  the 
particular  amount  was  made  by  the  importer 
tn  invitvm. 

As  construed  by  this  court  in  Cary  v.  Ourtit, 
44  U.  8.  S  How.  286  [11:  676],  tbe  act  of  March 
8,  18S9.  took  away  the  common-law  right  of 
action  to  recover  moneys  paid  under  duress  of 
goods,  but  It  was  restored  by  the  act  of  Feb- 
ruaiT  36.  1846.  the  provisions  of  which  were 
carried  forward  as  §  8011  of  the  Revised  Stat 
ules.  Tbe  common-law  action  continued  as  be- 
fore save  that  it  was  subject  to  certain  new  re- 
Btrictioos.  In  the  Revision  of  1878-74,  g  8011 
reads  as  follows:  "Any  person  who  shall  have 
made  payment  under  protest,  and  in  order  to  ob- 
tain possession  of  mercbandise  Imported  for 
blm,  to  any  collector  or  person  acting  as  col- 
lector, of  any  money  as  duties  when  such 
amount  of  duties  was  not,  or  was  not  wholly, 
autliorized  by  taw,  may  maintain  an  action  in 
tfae  nature  oi  an  action  at  law,  which  sball  be 
triable  by  jury,  to  ascertain  the  validity  of  such 
demand  and  payment  ot  dnties,  and  to  recover 
back  any  excess  so  paid.  But  no  recovery  shall 
be  allowed  In  anch  action  unless  a  protest  in 
writing  and  signed  by  tbe  claimant  or  bis  agent 
was  made  and  delivered  at  or  before  tbe  pav- 
ment,  setting  forth  distinctly  and  specifically 
the  grounds  of  objection  to  the  amount 
dafmed." 

721  'Protest  was  required  to  show  that  the 
legali^  of  the  demand  was  not  conceded  when 
payment  was  made,  and  the  words  "at  or  before 
tfae  payment"  were  merely  declaratory  and  re- 
dundant 

June  80,  1864,  an  act  was  passed,  the  14th 
section  of  which  was  carried  forward  as  §  8981 
of  the  Bevised  SUtutes,  as  follows: 

"Sec.  2981.  On  the  entrv  of  any  vessel,  or  of 
any  mercbandise,  the  decision  of  tbe  collector 
of  customs  at  tbe  port  of  Importation  and  en- 
try, as  to  tbe  rate  and  amount  of  duties  to  be 
paid  on  the  tonnage  of  such  vessel  or  on  such  . 
SM 
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merchandise,  and  the  dotlaUe  costeand  charges 
thereon,  shall  be  final  and  conclusive  against 
all  persons  interested  therein,  unless  tbe  owner, 
master,  commander,  or  consignee  of  such  ves- 
sel, in  the  case  of  duties  levied  oo  tonnage,  or 
tbe  owner,  importer,  condgnee,  or  agent  of  tho 
merchandise,  in  tlie  ease  of  duties  levied  oa 
merchandise,  or  the  cost  and  charges  tliereon. 
sball.  within  ten  days  after  the  ascertainment 
and  liquidation  of  tbe  duties  by  the  proper 
oflScers  of  the  customs,  as  well  in  cases  of 
mercbandise  entered  In  bond  as  for  consump- 
tion, give  notice  In  wriiiog  to  tbe  collector  on 
each  entry,  if  dissatisfied  with  bis  declsloD. 
setting  forth  therein,  distinctly  and  specific- 
ally, the  grounds  of  his  objection  thereto, 
and  shall  within  thlr^  days  after  the  date  of 
such  ascertainment  and  liquidation,  sppeal 
tberefromtotbeSecretaryof tbeTreasury.  TtM 
decision  of  the  Secretary  on  such  appeal  shall 
be  final  and  conclosive,  and  such  vessel,  or 
merchandise,  or  costs  and  chargeesbal)  be  liable 
todoty  accordingly,  unless  suitaball  be  brou);ht 
within  ninety  dars  after  tbe  dedslon  of  the 
Secretary  of  the  Tressury  on  such  appeal  for 
any  duties  which  shall  have  been  paid  before 
tbe  date  of  such  decision  on  sucb  vessel,  or  on 
such  mercandlse  or  coats  or  charges,  or  witbin 
ninety  days  after  the  payment  of  duties  paid 
after  tbe  decision  of  the  Secretary.  No  salt 
shall  be  maintained  in  any  court  for  the  recov- 
ery of  any  duties  alleged  to  have  been  errone- 
ously or  illegallv  exacted,  until  tbe  decision  of 
tbe  Secretary  of  tbe  Treasury  sball  have  been 
first  bad  on  sucb  appeal,  unless  tbe  decision  of 
the  Secretary  sball  be  delayed  more  than  nlne- 

S*day«  from  the  date  of  such  appeal  [78 
case  of  an  entry  at  nny  pot  east  of  the 
Rocky  mountains,  or  more  thsn  five  months 
In  case  of  an  enttr  west  of  those  monn- 
tains." 

This  act  of  1864  added  a  new  restriction, 
namely,  that  an  action  should  not  He  until  a 
certain  proceeding  hod  been  prosecuted  in  tbe 
Treasury  Department.  It  did  not  abolish  the 
common-law  action  but  established  the  rule 
of  the  finality  of  the  collector's  decision  unless 
appealed  from  In  a  certain  way,  Hanv  rea- 
sons existed  for  this  statute,  as  in  addition  to 
tbe  former,  sucb  as  the  doing  away  witb  pros- 
pertive  protests  and  tbe  securing,  when  the 
goods  were  warehoused,  of  early  notification 
to  the  government  of  objections  to  the  duties, 
if  any.  Instead  trf  being  delayed  until  protest 
made  on  payment  when  the  goods  were  with- 
drawn: but  it  is  enough  that  this  conrt  has  al- 
ready ruled  that  ^%  2981  and  801 1  coexist  and 
must  be  construed  together.  United  8tate$  v. 
SehUHnger,  ISO  U.  S.  109,  114  [30:  607.  6091. 
The  language  of  Judge  Lowell  In  SchUtingera 
Gate,  on  circuit  (14  Fed.  Rep.  683,  684).  U  op- 
posite: 

"It  la  safe  to  say.  I  think,  that  no  case  has 

been  decided  in  which,  under  objection,  a 
plaintiff  has  ever  recovered  of  a  collector,  or 
of  anyone  else,  a  payment  which  was  not  In 
the  legal  sense  coerced.  It  Is  not  mendtmed 
In  every  case  because  it  is  one  of  those  familiar 
facts  which  are  taken  for  granted.  Does  tbe 
act  of  1864.  now  Rev.  Stat.  S  2981,  change  all 
tbisf  I  think  not.  That  act  Is  not  an  enabling 
but  a  limiting  and  restricting  act.  It  does 
.  not  purport  to  teU  ns  when  an  action  owy  be 
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nilntetiMd.  bat  only  that  tbe  decfalon  of  ihe 
departmcDt  iball  ba  Aaal  uoleaa  certain  tilings 
are  done." 

It  may  be  obaerred  that  two  written  protesta 
or  nottcca  of  ipedflo  objectiooi  were  not  gen- 
era)];. If  ever,  aecessair,  for  tbe  notice  re- 
quired  by  g  3981  might  be  given  at  the  time 
of  paying  tbe  mooey. 

The  Revised  Btatutea  did  not  cbaoge  tbe  ac- 
tion recognized  tbe  act  of  1849,  aubstan- 
tially,  or  relax  any  of  Ita  requirements,  aod 
■Ithooa^)  it  is  true,  aa  said  In  Arnton  t.  Jfur- 
p»9^  109  TT.  S.  288  {VI:  920],  that  the  specified 
■CUOQ  waa  r^rulated  by  expreai  statutory  pro- 
74]  Tlsioot,  yet  tbe  conditions  that  the  *pay- 
ment  must  be  made  under  protest  and  to  obtain 
the  goods  still  remained,  and  so  It  baa  been 
aeveral  times  decided.  Porter  t.  Bmrd,  124  V, 
fi.  429  [81:  4901;  Unitsd  AdlM  T.  ddUeainger, 
120  U.S.  109  [80: 6071. 

The  qnesUon  really  u,  then,  whether  the  le- 
itrictlou  were  relaxed  by  the  act  of  Febra- 
aiy  27.  1877  (19  But.  at  L.  240).  That  act  is 
entitled  "An  Act  to  Perfect  the  Serlslon  of 
tbe  Slatntea  of  the  United  States,  and  of  the 
Btatutea Ztelatiog  to  the  Distnct  of  Columbia," 
and  deolaiei  "that  for  tiie  purpose  of  correct- 
ing errors  and  rapi^lng  omissions  in  the  act 
entitled,  *An  Act  to  ReTlae  and  Consolidate  the 
Btatutea  of  the  United  States  In  Force  on  tbe 
First  Day  of  December.  Addo  Domini,  One 
Tbooiand,  Eight  Hundred  and  Beventy-Tbree/ 
aoBS  to  make  Uie  same  truly  exptesssuch  laws; 
the  following  amendmenta  are  hereby  made 
therein.  .  .  .  Section  three  thousand  and 
eleven  is  amended  by  striking  out  all  after  tbe 
word  'iwoteat'  In  the  eighth  line,  and  by  add- 
ing the  words  'and  appeal  shiul  have  been 
taken  as  prescribed  in  section  twenty-nine 
huodred  and  thlr^  one.'"  This  made  ^  8011 
read  as  follows:  "Any  person  who  shall  have 
made  payment  under  protest,  and  in  order  to 
obtain  poBsessioD  of  merchandise  Imported  for 
him,  to  any  collectOT  or  person  actmg  aa  col- 
lector, of  any  money  *>  dudes  when  such 
amount  of  duties  waa  not,  or  waa  not  wholly, 
authorized  by  law,  may  maintain  an  action  in 
tbe  nature  of  an  action  at  law,  which  shall  be 
triable  by  Jury,  to  ascertain  thevalldityof  such 
demand  and  payment  of  duties^  and  to  recover 
back  any  ezceia  so  paid.  But  no  recovery 
diall  be  allowed  in  mcti  ■ction  unless  a  protest 
and  appeal  aball  have  been  taken  as  prescribed 
bi  section  twenty-nine  hundred  ud  thlrty- 
me." 

This  amendment  was  held  by  the  circuit 
court  of  appeals  to  have  revolutionized  the  law 
88  to  the  recovery  back  of  monevs  voluntarily 
paid,  and  to  allow  payments  maae  without  ob- 
jecdm  to  be  recovered  If  grounds  of  objection 
wen  afterwards  discovered.  And  yet  the  sla^ 
Bte,  as  amended,  preserved  the  express  require- 
ment that  payments  to  be  recovered  back  must 
be  made  "under  protest  and  In  order  to  obtain 
possession''  of  the  goods.  In  other  words,  tbe 
T01  amendment  ^preserved  so  much  of  the  act 
of  1846  aa  announcied  tbe  common-law  rule  and 
omitted  so  much  aa  eatabtlfibed  new  restric- 
tions, referring  Instead  to  the  reslrlctioos  of 
1864.  If  the  Intention  had  been  to  cbange  tbe 
common-law  rule  tbe  words  "under  prolent" 
would  have  been  stricken  out,  and  it  seems  to 
me  a  moat  dangennis  and  wholly  Inadmissible 


rule  of  construction  to  Ireat  them  as  acddeat- 
alty  retained  traces  of  someLbing  that  had 
ceased  to  be.  The  words  "at  or  before  tbe 
payment"  were  omitted,  but,  aa  already  said, 
these  were  merely  dectaratoiy  and  redundant, 
and  tbM  was  undoubtedly  the  reason  of  the 
omission.  The  last  clause  of  §  801 1  as  amended 
refers  to  tbe  notice  In  writing  required  by 
S  2881,  and  la  simply  a  croas  r^erence  to  the 
additional  requirement  that  the  Treasury  pro- 
ceeding shall  be  had  before  the  action  U  com- 
mence. In  my  opinion  tbe  action  remained 
an  action  In  tbe  nature  of  a  common-law  ac- 
tion and  governed  by  the  principles  of  the 
common  law  except  aa  otherwise  specifically 
provided.  Indeed,  6  8011  as  it  now  stands  b 
unamblguoua  on  its  face  and  does  not  call  for 
cooatruciion  unless  In  respect  of  the  character 
of  tbe  protest,  and  that  need  not  be  considered, 
as  the  flnding  of  facts  must  be  taken  to  mean 
that  no  notest  at  all  was  made  at  tbe  time 
these  doties  woe  paid  and  tbe  [deces  of  iron 
obtained  by  tbe  Importer.  I  cannot  accept 
the  conclunoo  that  under  thla  act  tbe  importer 
can  recover  on  a  paymeot  not  made  under 
duress,  and  think  that  such  dnreas  cannot  be 
said  to  exist  In  the  absence  of  any  objection  to 
making  the  payment. 

I  therefore  dissent  horn  the  opinion  and 
Judgment  of  the  court,  and  am  auuoriaed  to 
say  that  Mr.  Jusiloe  IHeld.  Mr.  Justice  H»v- 
Isia,  and  Mr.  Justice  Biwwsr  concur  in  this 
dissent 


OSORQS  McBLROT  et  «L,         in  [76 
e. 

UNITED  STATES. 

(See  S.  C.  Beporter^  ed.  75-SL) 

OffMoUdation  tf  indtetmenU—dittinet  fthntm 
— uAm  wnvietion  vtU  ft«  mer$$d, 

L  A  consolidation  fOr  trial  ot  two  lodlotmeets 
aialnst  several  dafendants  tar  aasaolt  with  la- 
ten  t  to  ktll,  with  anotber  Indlctnwnt  against  oalr 
part  of  tbem  for  arson  oommltted  on  the  same 
day,  and  with  another  Indictment  affalost  all  ol 
tliem  for  arson  oommltted  two  weeks  later, 
when  there  Is  noUilnff  to  abowa  consplraoror 
to  eonneot  the  transactions  toyetber,— la  emmo- 
ous. 

&  Indtotmeots  for  (Hstlnot  felonies  not  provable 
br  the  flame  evtdeooe,and  la  no  sODee  resulttnjr 
from  the  nme  series  of  acta,  oanoot  be  ootMoU- 
dated  for  trial 

&  A  oonvlctloa  will  be  reversed  for  Improper  ooa> 
aoUdatlon  of  Indictments  wltb  others  for  dltTer- 
ent  trRDsaotlODB.  attbonvb  the  record  doee  not 
show  that  defendaDts  were  tbereby  prejudice  ! 
or  embarraised  in  tbelr  defeose,  where  It  cannot 
be  said  tbat  they  may  not  bare  been  embarrassed 
and  pre^idloed  or  tbat  tbe  attention  of  the  jury 
mar  not  bare  been  dlatnictedtothelrlnJiUTlD 
passiDff  upon  4ha  dlaUnot  and  IndepMidmt  trao^ 

aottons.   

[No.  409.] 

SubmUtaS  October  IS,  me.  DeeM  JUnem- 
her  f .  1896. 

IK  ERROR  to  the  Clrcnit  Court  of  the  United 
States  for  the  Western  District  of  Arkan- 
sas to  review  a  judgment  of  conviction  of  the 
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pltiotilh  Id  error,  on  the  trial  of  ieveral  in- 
dlctmenta  coDBolidated,  which  were  for  dt»- 
tioct  offeoses  at  differeat  times.  Reversed,  and 
cause  remanded,  with  direcllona  for  a  new 
trinl,  and  for  f  urtber  proceediDga. 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  BL  CraTens  for  plaintiffs  lo 
error. 

Hr.  J.  XMeklaaoB*  Asriatant  Attorney 
Genera],  for  defendant  la  cnor. 

Mr.  Chief  Joattce  FnlXar  dellvend  the 

opinloD  of  the  oourt: 

George  McElroy,  John  O.  W.  Bland,  Heoty 
Hook.  Charles  Hook,  Thomas  Btufflebeam,  and 
Joe  Jennings  were  indicted  In  the  circuit  court 
for  the  western  district  of  Arkansas  for  assault 
with  intent  to  kill  Elizabeth  Miller,  April  16, 
1894,  the  Indictment  heing  numbered  SS32; 
also  for  assault  with  Intent  to  kill  Sbermaa 
Miller,  on  the  same  day,  the  indictment  bdag 
numbered  6888;  also  for  arson  of  the  dwdling 
house  of  one  Eugene  Miller,  Msy  1, 1894,  the  in- 
dictment being  numbered  5884.  Three  of  these 
77J  iiefendants,  namely,  *G(eorge  McElroy, 
.ToliD  C.  W.  Bland,  and  Henry  Hook,  were  also 
indicted  for  the  arson  of  the  dwelling  house  of 
one  Brace  Miller,  April  16.  1894,  the  lndic^ 
meot  bfisg  numbered  4848.  It  does  not  ap- 
pear that  Jennings  was  tried.  The  court 
ordered  the  four  lodfctments  consc^ldated  for 
trial,  to  which  each  of  the  flredefendantsduly 
excepted.  Trial  was  then  had  and  resulted  in 
separate  Terdicls  finding  the  defendants  guilty, 
and.  after  the  overruling  of  motions  for  new 
trial  and  In  arrest,  they  were  severally  sen- 
tenced on  each  indictment  to  separate  and  suc- 
cesdve  teniw  io  the  penitentiary,  and  sued  out 
this  writ  of  error. 

The  consequenceof  this  order  of  consolidation 
was  thai  defendants  Btufflebeam  and  Charles 
Hook  were  tried  on  three  separate  Indlctmeutg 
against  them  and  three  other  defendants,  con- 
floliilated  with  another  iodictmeot  against  the 
other  defendants  for  aa  offetue  with  which  the 
former  were  not  charged,  while  an  indictment 
for  fdonioualy  firing  the  dwelling  house  of  one 
person  on  a  certain  day  was  tried  with  an  in- 
dictment for  arson  committed  a  fortnight  after 
in  respect  of  the  dwelling  house  of  another 
person. 

SecUoD  1024  of  the  Revised  Statutes  Is  aa 
follows:  "Wbra  there  are  several  charges 
against  aaj  person  few  the  same  act  or  trans- 
action, or  for  two  or  more  acts  or  transsctions 
connected  together,  or  for  two  or  more  acts  or 
transactions  of  the  same  class  of  crimes  or  of- 
fenses, which  may  be  properly  joined,  instead 
of  having  several  Indictments  the  whole  may 
he  Mned  in  one  indictment  In  separue  counts; 
and  if  two  or  more  iodictmeDts  are  found  lo 
such  cases,  the  court  may  order  them  to  be 
consolidated. " 

The  order  of  consolidation  nnder  this  statute 
put  ail  the  counts  contained  in  the  four  indict- 
ments in  the  same  category  as  if  they  were  sep- 
arate counts  of  one  Indictment,  and  we  are 
met  on  the  threshold  with  the  Inquiry 
whether  counts  against  five  defendants  can  be 
coupled  with  a  count  against  part  of  them  or 
oflfenses  chsrged  to  have  hem  eommitied  by  all 
!'-t  one  time  can  be  Joloed  with  another  and 
8«« 


distinct  offense  committed     putot  fhem  ata 

different  time. 

The  statute  was  much  considered  In  PoinW 
V.  United  Statet,  •ISI U.  8. 896  [88: 308],  Id  [7S 
that  case  the  defendant  was  charged  in  different 
counts  with  two  murders  alleged  to  have  been 
committed  on  the  same  di^  and  in  the  sama 
county  and  district,  and  moved  to  quash  on 
that  ground,  which  motion  was  denied.  Be- 
fore the  case  was  opened  to  the  jury  for  the 
government  the  defendant  moved  that  the  dis- 
trict attorney  be  required  to  elect  on  which 
count  of  the  indictment  he  would  claim  acon> 
vicUon.   The  motion  waa  overruled,  and  he 
was  lequired  to  go  to  trial  upon  all  the  counts. 
Upon  toe  conclusion  of  the  evidence  the  de- 
fendant renewed  the  motion  that  the  govern- 
ment be  required  to  elect  upon  which  count  of 
the  indictment  it  would  prosecute  him,  but  this 
motion  was  overruled.   The  jury  found  sep- 
arate verdicts'  of  guilty  of  each  murder  as 
charged  in  the  appropriate  count.  This  court, 
speaking  throufm  mi.  Justice  Harlan,  saidi 
'*Whi)e  lecQgniang  as  fundamental  the  prln* 
ciple  that  the  court  must  not  permit  the  do* 
feodaat  to  be  embarrassed  In  his  defense  by  a 
multiplicity  of  charges  embraced  In  one  in- 
dictment  and  to  be  tried  by  one  Jurr,  and  whila 
conceding  that  r^ularly  or  usually  an  Indict 
mmt  should  not  Indode  more  than  one  felony, 
the  authorities  concur  In  holding  thst  a  joinder 
In  one  indictment,  In  separate  counts,  of  dlfrer- 
eot  felonies,  at  least  of  the  same  class  or  grade, 
and  subject  to  the  same  punishment.  Is  not  nec< 
essarily  fatal  to  the  Indictment  upon  demurrer 
or  upon  mcHion  to  quash  or  on  motion  In  arrest 
of  judgment,  and  does  not,  in  every  case, 
reason  alone  of  such  joinder,  make  it  the  dutj 
of  the  court,  upon  motion  of  the  accused,  to 
compel  the  prosecutor  to  dect  upon  what  one 
of  the  ehargies  he  will  go  to  trial.**  It  wssde- 
cided  that  ft  could  not  be  held  from  anything 
on  the  face  of  the  Indictment  that  the  triM 
court  erred  or  abused  Its  discretion  in  overml* 
Ing  the  defendant's  motion  to  quash  the  indict- 
ment, or  his  motions  for  an  election  by  the 
government  between  the  two  charges  of  mui^ 
der.   The  Indictment  showed  that  the  two 
murders  were  committed  on  the  same  day,  lo 
the  same  county  and  district,  and  with  the 
same  kind  of  an  Instrument,  and  these  facta 
JostlQed  the  trial  court  in  forbearing  at  the  be- 
ginning of  the  trial  to  compel  an  election.  And 
when  the  evidence  was  closed  it  appeared 
*tberef  rom  that  the  two  murders  were  com-  [79 
mitted  at  the  same  place,  on  the  sameorcanon, 
and  under  such  circumstances  thst  the  proof 
in  respect  of  one  necessarily  threw  light  upon 
the  other;  and  (hat  "there  was  such  close  con- 
nection between  the  two  felonies,  in  cenicct  of 
time,  pisce,  and  occasion,  that  it  was  difficult, 
if  not  impossible,  to  sepsrate  the  proof  of  one 
charge  from  the  proof  of  another."   As  It  was 
apparent  that  the  substantial  rights  of  the  ao- 
cuspd  were  not  prejudiced  by  the  action  of  the 
trial  court,  we  declined  to  reverse  on  the  ground 
of  error  tbcreln. 

It  will  be  perceived  that  the  two  offenses 
were  charged  against  one  snd  the  same  defeod- 
ant.  and  that  the  case  disclosed  such  concur- 
rence as  In  idaoe,  time,  and  drcumatancea  as 
rendered  tha  proof  the  same  as  to  both,  and 
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made  the  two  Al1e{:i>d  marden  subfltaoUaU/ 
psris  of  the  same  transaction. 

In  the  caae  at  bar,  the  two  iDdictmeata  for 
auAult  with  iDlent  to  kill  oo  April  16,  18M. 
and  the  indictment  for  arson  oo  May  1,  18M, 
wen  agiinit  all  of  the  defendanta,  whHe  the 
indictment  for  anon  oommitted  April  19, 1894. 
the  same  day  of  the  alleged  aasaulta  with  in- 
tent to  kit],  was  aitalost  three  of  the  defendanti, 
and  not  afcalnat  the  others. 

On  the  face  of  the  indictments  there  was  no 
connection  between  the  acta  charged  as  commit- 
ted April  18  and  the  arson  alleged  to  taave  been 
oommitted  two  weeks  later,  on  which  last  oeea- 
slou  the  gOTernmeofs  teitlmony,  according  to 
the  reconl,  showed  that  the  two  defeodanta 
Charles  Hook  and  Thomas  Stufflebeam  were 
not  present.  The  record  also  discloses  that 
there  waa  do  evidence  offered  tending  to  show 
that  there  bad  been  or  waa  a  cons^racy  be- 
tween defendants,  or  Uiem  and  other  putlea, 
to  commit  the  alleged  crimes. 

The  aerersl  charges  in  the  four  Indictments 
were  not  against  the  same  persons,  nor  were 
they  for  the  same  act  or  transaction,  nor  for 
two  or  more  acts  or  tranaactloDs  connected  to 
geiher;  and  In  onr  oplnloD  they  were  DOt  for 
two  or  more  acts  or  transactions  of  the  same 
class  of  crimes  or  off^osei  which  might  be 
properly  joined,  because  they  were  sabstaotlTe 
offenses,  separate  and  diatlnct,  complete  In 
themBelresand  Independent  of  each  other,  com- 
80]  mitted  at  different  tlipes  and  *not  ijoTable 
by  the  same  evidence.  In  cases  of  felony,  the 
moltlpHcailou  of  dlstinctcbarnshaabeencon- 
■fdered  so  obJectionaUe  as  tending  to  coofound 
the  accosed  »  Ms  defetue.  or  to  prejudice  him 
as  to  his  challengea.  In  the  matter  of  Iteing 
held  ODI  to  be  habitually  criminal,  in  the  dis- 
traction of  the  attention  of  the  jarr,  or  other- 
wise, that  It  is  the  settled  role  In  Elngland  and 
In  many  of  our  state^  to  confine  ue  indfct- 
meot  to  one  distlnet  olieue  or  reatrict  the  eri- 
dence  to  ooe  traDsaction.  Young  t.  Kino,  8 
T.  R  98, 108;  Beg.  T.BmMwtf.Leifrh  A  C.  0. 0. 
4St;  Tindal.  C.  1.  ff^nneU  v.  Beff.  11  Qark 
*  P.  241:  Beg,  t.  Ward,  10  Cox,  C.  0.  49; 
Ba  r.  Toung,  Russ.  A  R.  C.  C.  980,  note; 
Seg.  T.  Lonsdale,  4  Foat.  4  F.  68;  Goodhue  t. 

94  HI.  87;  State  T.  Netton,  8  N.  H.  16S; 
FeopU  T.  AHUn,  86  Mich.  470;  Wiiliam  T. 
JitaU,  77  Ala.  88;  State  t.  ITutdkingt,  24  8.  a 
142:  State  MeNeiO.  98  N.  O.  668:  Stat*  r. 
Davbert.  49  Mo.  248;  t  Bishop,  Crim.  Proc. 
K  259.  Necessarily  where  the  accoaed  la  de- 
prived of  a  substantial  right  by  the  action  of 
the  trial  conrt.  such  action,  having  been  prop- 
erly objected  to.  Is  revlsable  on  error. 

It  is  clear  that  the  atatote  doea  not  authorise 
tbe  consolidation  of  Indictments  In  snch  a  way 
that  some  of  the  defendants  may  be  tried  at 
(be  same  time  with  other  defeodsnU  charged 
with  a  crime  different  from  that  for  which  all 
are  tried.  And  even  If  the  defendants  are  the 
same  in  «U  the  Indictmenta  consolidated,  we 
do  not  think  the  statute  autborisea  tbe  joinder 
of  dIsUnct  felonies,  not  pronble  hj  the  same 
evidence  and  in  no  seiue  resulting  from  the 
same  series  of  acts. 

Under  tbe  third  clanae  relating  to  several 
charges  "for  two  or  more  acts  or  transactions 
of  the  same  class  of  crimes  or  offenici,"  it  Is 
only  when  they  "may  be  properly  joined"  that 


the  joinder  Is  permitted,  the  statute  tfaos  leav- 
ing it  for  the  court  lo  determine  whether  in  any 

gven  caae  a  joinder  of  iwo  or  more  oiTeoses 
one  indiutment  against  tbe  same  person  "is 
consistent  with  tbe  s^tled  principlea  of  crim- 
inal law,"  as  stated  in  /Wnter"*  Oa»e. 

It  is  admitted  by  the  Bpovemment  that  tbe 
judgments  against  Stufflebeam  and  Charles 
Hook  must  be  reversed,  but  It  is  contended 
that  the  Judgments  as  to  the  other  three  de- 
fendants *abould  be  afflrmed  because  there  [81 
Is  nothing  in  tbe  record  7J  show  that  they  wen 
prejodloea  or  embamssed  in  tbdr  defense  by 
tbe  course  pursued.  But  we  do  not  concor  in 
tbls  view.  While  tbe  ffeneral  rule  Is  that 
counts  for  several  felonies  of  the  same  general 
nature,  reqatring  tbe  same  mode  of  trial  and 
panif>bmeDt.  may  be  joined  in  tbe  aame  In- 
dictment, aubiect  to  the  power  of  tbe  court  to 
quash  tbe  indictment  or  to  compel  an  election, 
auch  joinder  cannot  be  sustained  where  the 
parties  are  not  tbe  same  and  where  the  offenses 
are  In  nowise  parts  of  tbe  same  tranHdioo  and 
must  depend  upon  evidence  of  a  different  state 
of  facta  as  to  each  or  some  of  them.  It  can- 
not  be  said  in  such  case  thst  all  the  defendants 
may  not  have  been  embarrassed  and  prejudiced 
in  their  defense,  or  that  tbe  attention  of  the 
jury  may  not  have  been  distracted  to  their  In- 
jury In  passing  upon  distinct  and  Independent 
transsctlons.  Tbe  order  of  coosolldaHon  wu 
not  Hurborized  statute  and  did  not  rest  in 
mere  disereilon. 

Judgment  reverted  as  to  all  tbe  defendants, 
and  cause  remanded  with  direcUons  to  grant  a 
new  trial  and  for  further  pfoceedlngs  tai  omh 
formltj  with  this  opinion. 

Mr.  Justice  Breww  and  Mr.  Justice  Peok- 
hua  concurred  In  tbe  reversal  an  to  Stuflld- 
bflun  ud  Chailea  Hook  only. 


imiTBD  STATES,  iV.  Ar., 
e. 

MARTIN  T.  MoMAHON. 


MARTIN  T.  MoMAHON,  Plff.  in  Err., 

V. 

UNITED  STATES. 

<Bse  8.  CL  Beporter^  ea.  n-tt) 

Feet  «f  marmot— attending  eriminal  eramina- 
non-attendance  btfcre  eommiuioner—aeri- 
tenee  to  penitenOwif  vitkin  the  ttate—ftetfiir 
tranepoTting  eontkte— delivery  of  lamrrautM. 

L  AmarsbaltsentttledloaBtnKlefeeontr.under 
U.  B.  Bev.  Stat.  I  SB,  for  attendloit  orimliuU  ex> 
amlnattons  tt«roie  tlw  same  eonnalarioner,  la 
separate  and  distlnot  eases,  on  the  same  day. 

X  When  a  matshal  attends  examfnatlons  before 
two  different  oommtelooers  on  tbe  same  day  he 
Is  entitled  to  bis  fee  of  (1  for  attendance  before 
eaob  oommiaatooer. 

&  Tbe  attendance  of  a  speolal  depatr  msxdial  tta* 
f  ore  a  oommiaatooer  on  election  day,  wblcb  it  fn- 
otdentHl  (o  bis  serrtce  In  arresting  a  fraudolent 
voier  and  Taking  Um  before  tbe  oommtnioner.  Is 
covered  by  tbe  per  dimi  provided  by  U.  8.  Bev. 


1<4  U.& 


U.  8.,  Book  41. 


Norm— ^ato  extra  paw  orsompsnsatlon  to  oJImts, 
see  note  to  Umted  etatea  v.  Macdonlal,  BiW. 
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SttL  fl  Ml,  and  be  ouinot  otaim  addltSoDal  oo»> 
penMtloD  foraucb  atteodaoce. 

4.  Power  to  MDteDoe  a  oonviot  to  a  penltentlair 
vftUn  the  ftate  but  out  of  the  Jndlola]  di»t  riot  Id 
wbloh  he  la  oonvlcted,  vhleb  la  oonlMred  by  U. 
S.  R«T.  Btat.  » MO-MSt,  la  DOt  takeo  away  by 
1 664A  u  amended  by  the  act  of  July  12, 18T0.  pro- 
Tldtng  for  tbe  aeDtenoa  of  a  ooDvlet  in  a  conven- 
ient etate  or  territcny  when  there  la  no  suitable 
plaoe  of  InpriKninient  to  the  dlitrlct  orterrliory 
where  be  la  oonTicted. 

Ik  A  marshal  la  entitled,  under  JJ.  8.  Ber.  8taL 
im,to  teeeattbentoof  lOeentapermile.and 
DOt  merely  the  actual  aspeneea  for  tranaportinff 
«  ooDTlot  to  a  penltentlaiT  In  the  same  atM*  but 
outolde  of  the  dlstrlot  In  wblob  he  wagsentenoed. 
where  tbe  court  eentenoei  him  to  that  pealten> 
tlary  under  ita  dlaoretloa  irlven  by  H  OHl,  ttH2, 
■Bd  not  under  I  S6M,  beoauae  of  the  abaeuee  of 
■nyaulraWe  plaoe  at  oouflDemeot  In  tbe  district 
or  tmrltory. 

%  A  mnrabal  who  has  transported  a  prlBoner  la 
not  entitled.  In  addition  to  hia  other  fees,  to  a  fee, 
under  TJ.  8.  Rev.  Stat.  •  829.  for  the  delivery  of 
warraata  of  commitment  to  the  warden  of  a 
penlimitiarjr.  as  tt  la  not  a  "aarrlee**  within  the 
■waning  of  Bueh  aeettun. 

[Nob.  866.  867.] 


F ERROR  to  tbe  dnmit  Coort  of  Appeals 
for  tbe  Second  CHrcolt  lo  review  a  Judg- 
ment affirming,  except  In  one  particular, 
a  judpmeot  of  the  drcuit  Court  for  the  South- 
ern Diairlct  of  New  York  in  favor  of  tbe  peti- 
tioner, McHahoD,  for  fees  and  disbursemenia  as 
marshal  for  that  district.  Bmertdd,  and  case 
temanded  for  «  new  ju^rment. 
Bee  same  caM  helow,  M  U.  B.  App.  687. 

Statement  hj  Ur.  Jnsdee  Brown: 
These  were  wrlta  of  error  sued  oat  by  both 
patLiea  to  review  a  judgment  of  tbe  circuit 
court  of  appiesb  for  the  second  ctrcuit,  affirm- 
ing, except  in  one  pnrtlculhT,  a  joditmeDt  of 
the  ctreuft  court  for  tbe  soatbero  district  of 
New  York  for  $4,848.60  in  favor  of  the  peti- 
tioner, HcMaboo,  for  fees  and  disbursements 
as  marshal  for  that  district  from  July  7,  1886, 
to  January  12. 1890.  Tbe  opinion  of  the  court 
of  appeals  is  found  In  £6  U.  8.  App.  687. 

Tbe  asstgnments  of  error  filed  by  both  par- 
ties  are  set  out  in  the  opinioQ  of  the  court, 

Mmn.  Joahii*  Erie  Dodare.  Assistant 
Attorney  General,  and  Felix  mxinnigan,  for 
tbe  Uniied  States. 

Mr.  Richard  Randolph  HeMalton  for 
Martin  T.  McHahoo. 

Mr.  Jnitloe  Brvwm  ddlveied  tike  oi^lon  of 
Ibe  court: 

In  these  casea  tbe  government  aadgos  as  er- 
ror— 

1.  The  allowance  of  a  charge  of  $8  per  day 
for  attending  criminal  examinations  lo  aepa- 
rate  and  distinct  cases  upon  the  same  day; 
these  enminatlona  betag  on  some  daya  all  be- 
fore tbe  same  commissioner,  aod  on  others  be- 
fore different  commissioners.  Tbe  evidence 
does  not  disclose  how  much  of  this  amount  Is 
applicable  to  each  class  of  eases. 

By  C.  S.  Bev.  Stat,  g  889,  the  marshal  it  al- 


lowed  *fbr  attendfaig  the  drcuH  aod  district 
courts,  .  .  ,  and  for  bringing  io  and  commit- 
ting prisoners  and  witnessesduringtbe  term,  $5 
a  day,"  ftod  "for  attendtug  examjoaliooB  before 
a  commisslooer,  and  brio^g  in,  guarding,  aod 
returning  prisoners  *diarged  with  crime,  [83 
and  witnesses,  $3  a  day;  and  for  each  deputy, 
DOt  exceeding  two,  necessarily  attending,  |3 
a  day."  If  the  fee  were  $2  for  atlendiog  ex- 
aminations simply,  it  might  well  be  held  that  he 
was  entitled  to  that  amount  for  each  examina- 
tion, though  there  were  a  dozen  in  a  single  day; 
but  as  the  allowance  is  not  for  each  examioa- 
tioD  but  for  each  day,  we  think  it  clear  that  the 
marshal  la  only  entitled  to  a  single  ttt.  It  la 
scarcely  poesible  to  suppose  that  he  would  be 
allowed  but  $5 foratteodingcourt, irrespective 
of  the  number  of  cases  disposed  of  or  of  the 
number  of  prisooers  brought  io  aod  committed, 
and  yet  be  allowed  separate  fees  In  each  case 
before  a  commissioner,  which  lo  the  aggregate 
might  be  doable  the  amoont  allowed  for  at- 
leodlng  oodrt.  MeOagMif  t.  ZTntftaf  Statet, 
26Ct.CLt 

Bnt  when  a  marshal  attends  examinations 
before  two  differeot  commtsaioners  on  the 
same  day.  we  think  he  is  eotitled  to  his  fee 
of  $d  for  attendance  before  each  commin- 
siouer.  In  the  cue  of  United  Stattt  v.  Bruin, 
147  U.  S.  686  [87:  881],  we  held  tbat  a  district 
attorney  was  entitled  to  ebai^  rpsr  diem  for 
services  before  a  commissioner  upon  tbe  same 
day  tbat  he  was  allowed  a  per  diert  for  atteod- 
an<»  upon  court;  and  the  argument  control- 
ling our  opinion  in  that  case  is  equally  appli- 
cable here.  It  la  true  that  in  tbat  case  the 
charge  was  for  attending  before  the  court  and 
before  n  aingle  eommlMloner  upon  the  same 
day;  but  where  the  officer  attends  before  two 
or  more  commissioDera,  who  may  bold  their 
sessions  at  a  distaoce  from  each  other,  we  see 
no  reason  why  he  should  not  be  entitled  to  a 
fee  In  the  case  of  each  commissioner. 

3.  The  allnwanre  of  $3  per  day  to  special 
deputy  marshals  for  attendance  befcne  a  com- 
missioner on  November  2,  1886.  "said  day  be- 
ing an  election  day."  The  finding  is  that  for 
his  service  upon  tbis  day  each  deputy  marshsl 
received  a  per  diem  of  $5.  It  is  not  directly 
found  by  the  circuit  court  tbat  these  special 
deputies  were  appointed  pursuant  to  Rev. 
Btat.  g  2021,  but  as  It  Is  so  admitted  in  the 
briefs  of  counsel,  tod  as  this  title  makes  tbe  only 
*provisioo  for  the  appointment  of  special  IS* 
deputies,  we  may  assume  that  to  be  Uie  fact. 
The  duties  of  such  special  deputies,  who  are 
appointed  by  the  marshal  to  aid  aod  assist  thr 
auperviaors  of  election,  are  fixed  by  2021 
2022,  and  2028.  Thevare  In  general  to  keep 
the  peace,  support  and  protect  the  supervisor* 
of  the  election  In  tbe  discharge  of  tlunr  duties, 
preserve  order,  to  arrest  and  take  Into  custody 
any  person  offending  against  the  law,  when 
(S  :ii028)  "the  person  so  arrested  shall  fbrth- 
witb  be  brought  beforeacommissioner  .  .  . 
forexamlDation  of  the  offenses  alleged  against 
him."  By  g  9081,  "there  shall  be  allowed 
and  paid  lo  .  .  .  each  special  deputy  mar- 
shal who  la  appointed  aod  performs  bfi  duty 
under  the  preceding  provisions,  compensation 
at  tbe  rate  of  $6  per  day  for  each  day  he  is  ao- 
toally  CO  dut7,  not  exceeding  ten  days." 

As  it  appears  by  these  secuons  tbat  the  at- 
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tendaoce  of  the  deputy  before  the  commis- 
sioDer  Is  iocfdeotal  to  his  service  io  arresting 
the  fraudulent  voter  and  taking  hi m  before  the 
commissiooer,  we  think  it  is  covered  by  the 
jwr  diem  provided  by  g  2031.  The  allowance 
ot  96  per  day  was  evidently  intended  to  be 
fall  compensation  for  all  services  performed  by 
blm  as  such  deputy.  The  assignment  is  w^ 
taken. 

S.  Exception  Is  also  taken  to  tbe  allowance 
of  fees  at  the  rate  of  10  cents  per  mile  for 
trwsporting  convicts  from  New  York  city  to 
tbe  state  penlteatiur  in  Brie  coanty,  in  tbe 
nortbero  district  of  New  York,  instead  of  tbe 
actual  expense  of  such  transportation.  By  T7. 
8.  Rev.  Stat,  g  639,  the  marshal  is  allowed  "for 
transporting  criminals,  10  cents  a  mile  for  him- 
self and  for  each  prisoner  and  necessary 
guard,"  vrith  the  following  exoeptlon:  "For 
transporting  criminals  coniriciedof  a  crime  in 
any  district  or  territory,  where  there  is  no  pen- 
itentiary available  for  the  confinement  of  con- 
victs of  tbe  United  Stales,  to  a  prison  in  an- 
other disirict  or  territory  desif^ated  by  the 
Attomev  General,  the  reasonable  actual  ex- 
pense of  the  transportation  of  the  criminals, 
tbe  marshal,  and  the  guards,  and  the  neces- 
sary subsistence  and  hire."  It  appears  that  uo 
IMlson  in  tbe  slate  of  New  York  bos  been  ex- 
messly  designated  by  the  Attorney  General  for 
851  the  ^confinement  of  Federal  convicts,  but 
by  tbe  state  law  it  is  the  duty  of  the  keepers  of 
state  prisons  to  receive  and  keep  such  convicts, 
when  sentenced  to  imprisonment  therein  by 
any  court  of  the  United  States  sitting  witbia 
tbe  state.  Literally,  tbe  service  charged  for  in 
this  case  does  not  nil  wltbln  tbe  Sd  paragraph 
of  the  above  section,  since  it  does  not  appear 
that  there  is  no  penitentiary  available  witbin 
tbe  southern  district  of  New  York,  nor  does  it 
appear  that  the  penitentiary  of  Erie  county  has 
been  designated  by  the  Attorney  General  for 
ibe  confinement  of  Federal  convicts. 

There  are  other  provisions  of  law,  however, 
which  it  Is  necessarv  to  consider  in  this  con- 
nectloo.  By  U.  S.  Rev.  Stat.  §  6540,  origi- 
nally enacted  In  1856,  "where  a  judicial  dis- 
trict has  been  or  may  hereafter  be  divided 
(New  York  was  originally  a  single  district,  1 
Stat,  atL.  73),  the  circuit  and  district  courts 
of  tbe  United  States  shall  have  power  to  sen- 
tence anyone  oonvicled  of  an  offense  poolsh- 
able  by  unprisonment  at  bard  labor  to  ue  pen- 
itentiary within  thestate,  though  It  be  out  of  tbe 

fidIciaf  district  in  which  the  con  viction  is  bad." 
oreover,  bv  U.  S.  Rev.  Stat.  %  5541,  ori^- 
nally  enacted  in  1865, '  'in  every  case  where  any 
person  convicted  of  any  offense  sfcainst  the 
United  Btatesis  sentenced  to  imprisonment  for 
a  period  longer  than  one  year,  the  court .  .  . 
may  order  the  same  to  be  executed  in  any  state 
^1  or  penitenUary  within  tbe  district  or  state 
where  such  court  is  held,"  etc..  and  by  U.  B. 
Rev.  Stat.  §  6542,  a  similar  provision  is  made 
where  tbe  convict  is  sentenced  to  Imprison- 
anent  and  confinement  to  bard  labor. 

By  a  subsequent  act  of  July  12.  1876  (10 
Stftt.  at  L.  88,  amending  U.S.  Rev.  Stat.  ^6546, 
conricts  "whose  pnnisbpient  Is  imprison- 
meot  in  a  district  or  territory  where,  at  tbe 
timfl  of  conviction,  .  .  .  there  may  be  no 
penitentiary  or  Jail  suitable  for  tbe  confine- 
ment of  convkta,  or  avallaUa  therefor,  dull 
1«4  U.S. 
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be  confined  ...  in  some  suitable  jafl  or  prai- 
tentiary  in  a  convenient  state  or  territory  to 
be  designated  by  tbe  attorney  general,  in 
which  case  the  marshal  is  only  allowed  the 
reasonable  actual  expeoses  of  transportation, 
etc;  "but  if,  in  the  opinion  of  the  Attorney 
Genieral,  the  expense  of  'traosportatitm  [8o 
from  any  state  .  .  .  In  which  there  is  no  peni- 
tentiary will  exceed  tbe  cost  of  maintaioing 
them  In  jail  In  the  state,  .  .  .  then  It  Bhall 
be  lawful  so  to  confine  them  therein  for. 
tbe  period  designated  in  tbelr  respective  sen- 
tencM."  We  see  no  reason  to  anppoBe  that 
this  act  was  intended  to  repeal  U.  8.  Ber.  Stat. 

5540,  5541.  and  0643,  since  the  act  is  a 
mere  re-enactment  of  original  §  6546,  enacted 
in  1864  (one  year  btfore  %  5541),  except  that  it 
permlta  ibe  place  of  confinement  of  the  con- 
vict to  be  changed,  whenever  tbe  peniten- 
tiary to  wbieh  be  is  nntenced  becomes  un- 
suitable or  unavailable  at  any  time  during  tbe 
term  of  Imprisonment:  and,  by  a  further  clause, 
permission  is  given  the  Attorney  General  to 
change  the  place  of  imprisonment  whenever  it 
is  necessary  for  the  preservation  of  tbe  health 
of  the  prisoner,  or  tbe  place  of  confinement 
becomes  Insecure,  or  the  prisoner  li  cruelly  or 
inipioperly  treated. 

Upon  tbe  other  band.  It  appears  Io  of 
that  It  woe  the  Intention  of  Cmgresa  that 
these  several  provisions  should  be  read  to- 
gether, and  that  the  restriction  of  tbe  marshal 
to  bis  expenses  of  transportation  was  only  de- 
signed to  apply  where  the  Attorney  Gennal 
has  found  that  there  Is  no  available  peniten- 
tiary within  tbe  district,  and  has  designated  a 
prison  la  another  district  for  that  purpose.  It 
does  not  necessarily  follow  that,  because  a  por- 
tion of  bis  travel  was  outeide  bis  district,  be  li 
limited  to  bis  expenses,  since  the  1st  para- 
graph of  S  839.  above  quoted,  is  a  general  pro- 
vision allowing  him  mileage  with  the  exc«»- 
tion  provided  for  In  tbe  next  paragraph.  As 
the  travel  was  actually  made,  tbe  marshal  is 
presumed  to  have  earned  bis  mileage,  and  tbe 
burden  Is  upon  the  government  to  show  that 
tbe  transportation  falls  witbin  tbe  excepted 
clause.  While  tbe  authority  of  tbe  marshal, 
as  such.  Is  confined  to  his  district,  it  may  be 
lawfully  extended  by  tbe  United  States  to 
other  dutricta  tm  special  purposes,  such,  for 
Instance,  as  the  service  or  a  subprnna,  for 
which  ithas  usually  been  held  the  marshal  was 
entitled  to  mileage,  though  the  service  was 
made  outside  his  district. 

Sections  5540  to  6643  were  apparently  de> 
signed  to  apply  to  cases  where  the  state  eon- 
tuns  more  than  one  district,  while  *g  5646187 
was  probably  Intended,  notwithstanding  the  use 
of  the  words  "District  or  Territory,"  in  the  first 
clause,  to  apply  to  the  not  Infrequent  cases 
where  there  u  no  suitable  penitentiary  within 
tbe  state,  in  which  case  tbe  court  is  author- 
ized to  commit  the  convict  to  some  suitable 
penitentiary  "  In  a  convenient  state  or  terri- 
tory, to  be  designated  by  tbe  Attorney  Gen- 
eral." This  power  has  been  frequently  exer- 
cised by  courts  of  the  western  states  \tf 
committing  prisoners  to  penitentiaries  in  tbe 
northern  or  eastern  states.  Where  the  peni- 
tentiary is  located  In  the  same  state,  It  would 
seem  reasonable  that  the  marshal  should  be 
entitled  to  bis  nlleage,  thotigta  the  state  prison 
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happen  to  be  in  another  district,  since  it 
may  be  in  fact  quite  as  Dcar  to  the  place  where 
bis  ooort  ie  bela,  aa  it  te  to  the  place  where 
the  court  it  held  in  the  district  of  itt  actual  lo- 
cation. 

Why  these  coDTlcts  wen  sent  to  a  peniten- 
tiary otitdde  the  district  io  which  th^  were 
tried  does  not  appear,  but  we  are  bound  to 
iwcsume  that  the  action  of  the  court  in  that 
particular  was  taken  for  a  good  and  sofflcieot 
■  reason,  and  was  dictated  by  what  It  con- 
oeived  to  be  the  best  ioieresis  of  the  gnrero- 
meot.  Aa,  under  g§  5541  end  6542,  It  was 
within  the  discretion  of  the  court  to  sentence 
the  convicu  to  any  penitentiary  withlu  the 
stale,  the  mileage  was  properly  allowed. 

4.  The  last  Item  to  which  exception  is  taken 
by  the  goTeromeot  Is  to  a  charge  of  $3 
for  serviDg  temporary  and  floal  warrants  of 
oommltment.  As  the  court  had  previously 
disallowed  a  charge  of  $603  for  servuig  tempo- 
rary warrants  of  commiimeot,  the  allowance  of 
this  Item  was  probably  an  orersight.  In  United 
StaU*  T.  Taimer,  147  U.  8.  861  [87: 821].  we 
held  that  the  narabal  was  not  enUiIed  to 
charge  for  mileage  In  servlog  warrants  of 
commitment,  upon  the  ground  that  be  was 
allowed  lOceota  mileage  for  his  own.trana- 
poitatioo  and  tiiat  of  hla  prisoner,  ana  that 
the  deliveiT  of  such  warraota  to  the  warden 
of  the  penltendary  was  not  a  "service"  within 
the  meaning  of  %  82B.  We  have  seen  norea- 
aon  to  change  our  views  in  that  particular. 
The  word  **  service "  In  this  connection  ordi- 
narily implies  something  in  the  nature  of  an 
88]  *act  or  proceeding  adverse  to  the  party 
served,  or  of  a  notice  to  him,  and  we  think  was 
not  intended  to  cover  the  case  of  a  warrant  de- 
posited with  the  warden  of  a  penlteotiaiy  as  a 
voucher  or  authority  for  detaining  the  pris- 
uoer.  Moreover,  it  is  scarcely  possible  that 
Oonnesa  could  have  inteoded  to  allow  the 
marshal  10  cents  a  mile  for  his  own  travel 
when  accompanying  a  prisoner,  and  at  the 
same  time  to  allow  blm  6  cents  for  carrying 
the  warrant  of  commitment  with  him:  or  to 
allow  him  00  cents  for  a  commitment  of  the 
prisoner  and  also  $3  for  serving  a  warrant 
of  commitment,  when  tbe  commitment  would 
not  be  valid  without  tbe  warrant,  and  the 
oommitment  and  service  of  the  warrant  are 
contemporueous  acts.  As  tbe  per  ^em  of  the 
marshal  for  attendance  before  the  court  or 
commissioner  includes  "  the  bringing  Id, 
gaarding,  and  returning  prinoners  charged 
with  crime," and  as,  1^  g  1080,  "no  writ  Is 
necessary  to  bring  into  court  any  prisoner  or 
person  In  custody,  or  for  remanding  him  from 
tbe  court  into  custody;  but  tbe  same  shidl  be 
done  on  tbe  <nder  of  the  court  or  district  at- 
toni«v,  for  which  no  fee  shall  be  charged  by 
die  cierlt  or  manbal,**  and  no  such  wsrrant 
appears  to  be  necessarr  nader  tbe  practice  In 
the  stale  of  New  Tora.  the  Issae  of  such 
warrants,  except  perhaps  tbe  first  one,  appears 
to  be  unnecessary. 

In  tbe  case  of  the  writ  saed  out  by  Ho- 
Mabon.  the  plaintiff  aarigna  as  error  the 
action  of  the  court  of  appoda  In  rejeciinc  a 
charge  for  serving  temporary  warranu  of 
commitment  issued  by  a  commissioner;  but 
as  this  is  coveted  by  ue  point  last  decided, 
it  is  unoeceesaiy  to  consldflr  it 
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It  results  that  In  the  case  of  United  8tate$ 
V.  UeMa/ion  the  Judijment  of  tJu  Court  of  Ap- 
peal* mutt  be  reverted,  and  the  ease  remanded 
for  a  new  judgment  in  conformltj  with  this 
opinion. 


OCTAYIA  J,  PARSONS,  Fff,  in  Err.»  [89 

OnSTAY  YBNZEB  tt  «IL 

(Bee  B.  CL  Beportvr^  ad.  8»-MD 

Settinff  oitdtprt-mption  tnini—atief  JbatkS, 
1S9I. 

1.  nMoaooelatloBaadsettliiff  aside  of  a  pre-emp- 
tion entry  for  (rand  after  the  looal  land  oHIcms 
.hava^>provMt  the  evldraoss  offered  of  settfeinent 
and  Improvanaot,  received  the  parehase  mooer. 
and  Issued  the  reoelrer*s  flnal  receipt,  ts  within 
tb«  Jurisdiction  of  tbe  geaeral  land  offlce.  al- 
though subject  to  Judicial  review  like  other  or- 
ders and  rulings  of  that  department. 

t,  Tlie  oonflrmstlOD  of  entries  tor  tbe  aet  of  Ooa- 
greas  of  March  8, 1891,  •  T.  does  not  ftppljr  to  an 
entar  which  has  been  previouslj'  canceled  for 
fraud,  bat  the  statute  refers  only  to  fir'ff'pg  ea- 
trlSB  wbloh  have  not  been  avoided. 

[No.  364.] 

Bubmmtd  Oelcber  JS,  2896.   IMM  Severn- 
ier  t,  1896. 

TTH  BRBOR  to  the  District  Court  of  Rich- 
1  land  Oounty,  State  of  North  Dakota,  to 
review  a  decree  of  that  court  wblch  bad  been 
affirmed  by  the  Supreme  Court  of  tbe  State,  in 
favor  of  tbe  defenoanu,  Qustav  Yenzke,  Ftad 
B.  Townseod.  and  L.  E.  Wood,  In  a  suit  com- 
menced by  Octavia  J.  Parsons  to  have  said 
Yenske  charged  as  trustee  of  tbe  l^al  title  of 
land  for  her  neneflt.  AJprmiA 

Statement     Mr.  Justice  Brawwi 

On  July  S5, 1893.  the  United  States  Isaned  a 

patent  for  the  land  In  controversy  to  Gustav 
Venzke,  one  of  the  defendants  in  error.  The 
other  defendants  In  error  are  his  mortgagees. 
On  January  11,  1888,  one  Willis  B.  Slmpkins 
made  a  pre  emption  entry  of  tbe  land,  and  re- 
ceived a  receiver's  flnal  receipt,  the  land  at 
that  time  being  public  and  subject  to  pre  emp- 
tion entry  under  the  laws  of  the  United  Stales. 
On  Februsry  8. 1888,  he  conveyed  the  land  to 
Charles  J.  Wolfe,  through  whom  hj  foreclo- 
sure of  a  mortgage  plalnuff  in  enor  aoqntiad 
her  title. 

«On  September  38, 1884,  W.W.  Hcnvain.t90 
a  special  agent  of  the  land  department  of  tbe 
United  Slates,  reported  to  the  Commissions 
of  the  General  Land  Offlce  at  Washington,  aa 
the  result  of  his  InvestlgatlonB.  that  the  pre- 
emption entry  of  Slmpkina  had  been  fraudu- 
lently and  unlawfully  made.  Proceedlnes  for 
an  investigation  of  this  charge  were  ordered 
before  the  local  land  officers.  Notice  waa 
duly  given  publication.  Simpfcias  mada 
no  appearance,  but. Uie  plaintiff  In  error  ap- 
peared by  attornen.  The  lovesllgatlon  was 
carried  on  In  the  local  land  offlce  and  there- 
after In  tbe  General  Land  Offlce  at  Wasbfog- 
ton,  and  the  proceeding  reviewed  by  the  Seo- 
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ntuy  of  the  btertor,  the  plaintiff  In  error 
betnca  par^  to  til  thow  proceedlngi.  They 
muUMl  Id  t  cancelation  of  the  entiy  on  the 

eound  that  it  had  been  fraudulently  and  nn- 
wfully  made;  and  the  land  wai  restored  to 
the  publle  domain. 

ToeFeafter  Veo^e  took  those  pToceedlogi 
which  colmiiuted  In  the  patent,  whereupon 
the  plaintiff  in  error  commenced  thla  mit  In 
the  dintrlct  court  of  RtchHind  county.  North 
Dakota,  to  have  hfm  charged  as  trustee  of  the 
legal  title  for  her  beoeflt.  In  that  court  a  de- 
cree was  entered  In  favor  of  the  defendants, 
which,  having  been  affirmed  by  tbe  supreme 
court  of  tba  itate,  baa  been  brought  here  on 
writ  of  error. 

On  March  8, 1691,  OoDsreia  paaaed  an  act 
(26  Stat,  at  L.  1098X  ft  7  of  which  contalni  this 
provision: 

"And  all  entries  made  under  the  pre-emption, 
homesiead,  desert-land,  or  timber-culture  laws, 
In  which  final  proof  and  payment  may  have 
been  made  and  certificates  issued,  and  to  which 
Uiereare  no  adverse  claims  ortgloatlag  prior 
to  final  entry  and  which  have  been  sold  or  eo- 
cumhered  prior  to  tbe  1st  day  of  Hardi. 
eighteen  hundred  and  eighty-eight,  and  after 
final  entry,  to  bona  fide  purcbasers,  or  encum- 
braocers.  for  a  valuable  coosideratton,  shall, 
unless,  upon  an  Investigation  by  a  government 
agent,  fraud  on  the  part  of  the  parcboser  has 
been  found,  be  oonilrmed  and  patented  upon 
presentation  of  salisfactoiy  proof  to  the  land 
department  of  nich  tale  oe  enoombrance.** 

Msur».  Seth  Newaaao,  8,  B.  Pinneg,  and 
E.  Bobifnoa.  for  plaintiff  in  error: 
A  pre-emptive  right  is  a  preference  right  to 
purcoase  a  quarter  section  <n  public  land.  In 
the  absence  of  congresslooal  Inhibition  It  is 
asalgnable. 

Mven  V.  Oroft,  80  IT.  S.  18  Wall.  2»1  (20: 
662);  TkredgiU  v.  Pintard,  68  U.  &  IS  How. 
24  (18:  877). 

After  purchase  the  pre  emptor  becomes  an 
emptor— «  purchaser— and  bis  rights  are  not 
different  from  the  rights  of  other  purchasers. 

Camp  V.  Smith,  2  Minn.  15S. 

A  purchase  of  public  lands  under  the  pre- 
emption law  Is  commonly  called  a  cash  entry. 
To  constitute  an  authorized  cash  entry  three 
things  only  must  concur:  (1)  The  land  must 
be  subject  to  entry;  (2)  the  purchaser  must  be 

Jinaltfled;  (8)  the  entry  must  be  made  in  legal 
orm  and  manner.  By  such  an  entry,  which 
Includes  an  authorized  purchase  andapaymeot. 
tbe  emptor  acquires  a  vested  interest  In  the 
property  of  wbfcb  he  cannot  be  devested  ex- 
cept by  due  process  of  law. 

Hutehinga  v.  Ltne  {"The  TotemiU  VaUey  CamT) 
62  U.  S.  15  Wall.  77  (21 : 82);  Comeliut  v.  Kettel, 
188  n.  8.  461  (82:  488);  Simmont  v.  Wagner, 
101  TT.  S.  260(26: 910);  Withertpoon  v.  Duncan, 
71  C.  8.  4  Wall.  210  (18:  8S9);  OarroU  v.  Sa^- 
ford.  44  U.  3.  8  How.  460  (11:  680);  Moon  r. 
Robbim,  96  U.  B.  680(24:848);  SmiM  v.  Ewing. 
28Fed.  |tep.741;  Wiiwn  v. /?Vn«,  40  Fed.  Rep. 
62;  United  State*  v.  White,  17  Fed.  Rep.  561; 
L&vBi*  V.  Shaw,  70  Fed.  Rep.  2^;  Stinuon  v. 
Clarke,  45  Fed.  Ren  760;  United  State*  r.  CW- 
^ornia  A  0.  Land  148  U.  &  48  (87:  860); 
Arnold  V.  Qrimee,  8  loWk.  1;  flO^fflo*  t. 
King.  86  Iowa,  807;  On^r  t.  A^ftm^y.  64 
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Iowa,  61S,  618;  Britt  v.  SUte;  86  HI.  805.  8S 
Am.  Dec.  864:  Atdrich  r.  Aldrich.  87  lU.  88; 
Morton  r.  Btanken^ipt  5  Ha  846:  Mojfer  v. 
MeCoUough,  1  lad.  889;  ApynM  t.  SinMOtger, 
16  Ohio,  86S. 

The  penalties  of  fraud  do  not  fall  of  their 
own  weight  without  the  Intervention  of  a  court 
or  jury. 

Bromleg  t.  Goodrich.  40  Wla.  184;  OvebrT. 
BeOangee,  6  Wis.  645,  70  Am.  Dec.  489. 

Id  tbe  absence  of  a  controlling  statute  to 
rescind  a  contract  of  sale  on  the  ground  <k 
fraud  the  oonsideralion  received  must  be  re- 
turned. 

Gt^r.  AUer,  102  U.  &  70  CM:  48). 

Mmn.  W.  H.  Stanfllah,  8.  B,  8nyd0r,  and 
CurtiM  Sweigle,  for  defendants  in  error: 

Tbe  question  of  vested  righuis  foreign  to 
the  Inquiry.  If  there  Is  power  there  can  be 
no  vested  rights  which  can  defeat  its  exercise. 
If  there  is  no  power,  then  tbe  question  of 
vested  rights  is  of  no  possible  moment,  as  the 
want  of  power  will  defeat  its  exercise  without 
the  aid  of  farther  argument. 

Swiffort  V.  Watker,  49  Kan.  100;  Barqf  v. 
MeCarthji  (Kan.)  12  Pac  104;  Joi^et  v.  Meyon, 
2  Idaho,  708;  SorreMon  v.  Meyer$,  2  Idaho. 
802;  Qray  v.  Stoekton,  8  Minn.  639;  Hoemer  v. 
WaUaee,  47  CaL  461;  Bettret  v.  Brennan,  60 
Cal.  211;  MeLane  t.  Bovee,  85  Wis.  27;  United 
Statet  T.  Steeneraon.  50  Fed.  Rea  604;  CXnrv. 
Ftfli,  44  ir«d.  Rep.  718;  le$  r.  JMiwn,  116 
U.  S.  48  (20: 570);  Enight  v.  United  Land  Am. 
142  U.  S.  161  (86:  974);  American  Mortg,  Ob.  T. 
V.  Hopper,  56  Fed.  Rep.  67. 

Of  the  eases  cited  by  counsel  in  tbelr  brief 
hot  two  deny  the  right  of  tbe  CJommissioneT 
of  tbe  Cleaeral  Land  Office  under  any  circum- 
stances to  cancel  an  entry  after  the  final  oer- 
lificate  has  been  issued  by  tbe  register  and  re- 
OBiver  of  tbe  local  land  office. 

Smith  V.  Eaivg,  28  Fed.  Rep.  741;  IFOioa 
T.  Fine,  40  Fed.  Rep.  58. 

These  cases  have  been  expressly  overruled 
in  the  same  court  in  the  case  of  American 
Mortg.  Co.  V.  Bo^per^  supra,  decided  by  Judge 
Bellinger,  in  the  circuit  court  for  the  district 
of  Oregon,  May  90, 1698. 

Tbe  supreme  court  did  not  err  In  holding 
that  tbe  power  of  cancelation  exists. 

Where  the  matters  to  be  determined  by  tbe 
Land  Department  are  questions  of  fact,  or 
mixed  qoesilnos  of  law  and  fact,  tbe  decision 
of  tbe  Land  Department  la  final  and  cannot  be 
reviewed     the  courts. 

Vantongeren  v.  Beffernan,  51>ak.  180;  Puget 
Mill  Co.  V.  Broan,  54  Fed.  Rep.  087;  Johneon 
v.  Toteeleg.  80  U.  S.  18  Wall.  72  (20:  485): 
Shept'V  V.  Covan,  91 U.  S.  »80  (28: 424);  Moore 
T.  Boibina.  06  U.  a  680  (24:  848);  Lee  v.  John- 
eon,  116  U.  S.  48  (20: 570);  Ouinbyr.  Oonlan, 
104  U.  8.  420  (26:  800);  Beath  T.  WaOaee,  188 
U.  8.  678  (84: 1063). 

If  a  party  has  knowledge  of  such  facts  as 
would  leatl  a  fair  and  prudent  man,  using 
ordinary  caution,  to  make  further  inbuiries, 
and  be  avoids  tbe  inquiry  ,be  Is  chargeable  with 
notice  of  the  facts  which  by  ordinary  dtUgenca 
he  would  have  asoertaloed. 

1  Warvelle,  Vendors,  966;  American  Mortg. 
Oo.  T.  Bopper,  66  Fed.  Rep,  67:  Sandett  v. 
Biert,7muL  4Mi aho^t.ar^Uh$,AWaA. 
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Mr.  Justice  Brewer  delivered  the  opinion 
of  (be  couri: 

CouDsel  for  plainliff  In  error  challenge  the 

Eower  of  the  Commigsioner  of  the  General 
and  Onice  or  the  Secretary  of  the  Interior  to 
cancel  and  set  aside  a  pre  emptioD  entir  after 
the  local  land  officers  have  approved  toe  evi- 
dences offered  of  eettlement  and  ImproTement, 
received  the  purchase  mone;.  and  issued  the 
receiver's  final  receipt.  They  contend  that  ex- 
cept in  certain  specified  cases,  which  are  not 
material  for  coDsideralion  here,  the  action  of 
the  local  land  offlcen  coDclodn  the  govern- 
ment, and  the  General  Land  Office  has  no  ju- 
risdiction to  supervise  such  action  or  correct 
any  wrongs  done  in  the  entir. 

Saheequeotiy  to  the  issuing  of  the  writ  of 
error  in  this  case  this  precise  question  was  pre- 
sented to  this  court  (Orchard  v.  Alexander,  Iff? 
n.  8.  872  [90:  787]).  and  the  jurisdicUon  of 
the  land  department  was  affirmed;  a  jurisdic- 
tion not  arbitrary  or  unlimited,  nor  to  oe  ezer 
cised  without  notice  to  the  parties  interested, 
nor  one  beyond  judldal  review  ondertbe  same 
conditions  as  other  orders  and  rnllnits  of  the 
land  department. 

Id  this  case  the  entryman  was  brought  In  by 
due  publication  of  notice,  and  the  real  party 
in  interest  appeared.  The  contest  was  carried 
through  the  Und  department,  from  the  lowest 
to  the  highest  officer,  and  there  is  nothing  In 
the  recora  which  brings  the]  case  within  the 
rules  BO  often  laid  down  for  a  judicial  reversal 
of  the  decisions  of  that  department 

Much  reliance  is  idaced  upon  the  7tb  section 
of  the  act  of  Uarch  8,  1891,  vupni,  andltti 
contended  that  before  any  adverse  rights  were 
created  Congress  ratlfled  and  confirmed  the 
entry  made  by  Simpklns.  We  think  that  stat- 
ute inapplicable.  It  was  passed  long  after  the 
action  of  the  land  department  In  canceling  the 
92]  entry  and  restoring  the  land  to  the  *public 
domain,  and  when  there  was  no  subsisting  entry 
to  be  confirmed.  The  theory  of  the  plaintiff 
in  error  is  that  the  act  applies  to  all  entries 
which  had  ever  been  made  prior  thereto, 
whether  subsisting  or  canceled.  But  clearly 
it  refers  to  only  subsisting  entries.  An  entry 
is  a  contract  Whenever  the  local  land  ofScers 
approve  the  evidences  of  settlement  and  im- 
provement and  receive  the  cash  price  they  issue 
a  receiver's  receipt.  Thereby  a  contract  is  en- 
tered Into  between  the  United  States  and  the 
pre-emptor,  and  that  contract  is  known  ai  an 
entry.  It  may  be.  like  other  contracts,  void- 
able; and  is  voidable  if  fraudulently  and  un- 
lawfully made.  The  effect  of  the  entry  Is  to 
segregate  the  land  entered  from  the  public 
domain,  and  while  subject  to  such  entry  it  can- 
not be  appropriated  to  any  other  person,  or  for 
any  other  purposes.  It  would  not  pass  under 
a  land  grant,  no  matter  how  irregular  or  fraud 
ulent  the  entry.  When  by  due  proceedings  in 
the  proper  tribunal  the  entry  is  set  aside  and 
canceled,  the  ctntract  is  also  terminated.  The 
voidable  contract  has  been  avoided.  There  is 
no  longer  a  contract,  no  longer  an  entry,  and 
the  land  Is  as  free  for  disposal  by  the  land  de- 
partment as  though  no  eatiy  had  ever  been 
attempted.  The  term  used  in  the  section, 
"coDfirmed,"  implies  existing  contracts  which, 
though  voidable,  have  not  been  avoided,  and 
not  contracts  which  once  existed  but  have  kng 
MS 
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since  ceased  to  be.  If  the  act  is  not  limited  to 
existing  entries,  existing  contracts,  then  it 
must  apply  to  all  entries,  all  contracts,  no  mat- 
ter when  made  or  how  long  since  canceled,  or 
what  rights  have  been  acquired  by  others  since 
the  cancelation.  It  would  apply  to  an  entry 
canceled  years  before,  although  the  land  has 
since  been  entered  and  patented  to  another; 
and  would  carry  a  mandate  to  the  land  depart- 
ment to  execute  a  patent  to  one  whose  claims 
had  been  adjudged  fraudulent,  and  in  disre- 
gard of  the  rights  created  In  reliance  upon  that 
adjudication.  Ko  such  Intention  can  be  Im- 
puted to  Congress.  The  statute,  as  its  lan- 
guage implies,  refers  only  to  existing  entries^ 
and  does  not  reach  a  case  like  the  preseitt. 
The  judgment  U  affirmed. 


CEIiTRAL  PACIFIC  RAILBOAD  [03 
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V, 

XTNITED  STATES. 

8.  0.  Reporter^  ed.  9S-100D 
Fne  trantportaticn  efpottofflee  in^peeton. 

Free  transportation  of  postoffloe  lospeotois  for  a 
series  of  yean  br  a  railroad  oompaay,  iipontbs 
production  of  ttieir  oommieslona  regulrloir  rafl- 
roads  to  extend  to  tbem  facilities  of  free  travel, 
and  wltbout  any  demand  for  compensation  or 
protest  against  carrrlng  tbem  free,  is  a  waiver 
of  any  rlgbt  eubsequeatly  to  demand  of  the  kov> 
era  meat  payment  therefor.  Tbe  omiiwlon  of  the 
oompaoy  to  charge  for  suob  transponation  In  ita 
otaims  for  oarrylns  tba  mails  Is  also  evldsnoe  of 
Buoh  waiver. 

[No.  46.] 

Argued  and  Submitted  October  tl,  1896.  De- 
etded  November  9, 189$, 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  dismissing  the  petition  of  tbe  Cen- 
tral Pacific  Railroad  Comfmny  against  the 
United  Stales  for  compensation  for  carrying 
postoffico  inspectors  by  said  railroad  company. 
Affirmed. 

See  same  ease  below,  S8  Ct  01.  437. 

Tbe  facts  are  staled  in  tbe  opinion. 

Meatre.  Job.  K.  McC&mmoii  and  ChM. 
H.  Tweed  for  appellant 

Mr.  Holmes  Conrad,  Solicitor  General, 
for  appellee. 

Mr.  Justfce  Pe^han  delivered  tbe  opin- 
ion of  tbe  court: 

Tbe  Central  Pacific  Railroad  Company 
owned  or  leased  and  operated  numerous  rail- 
road lines,  which  may  be  generally  described 
as,  (1)  those  which  were  constructed  by  tbe 
aid  of  bonds  from  tbe  United  States;  (2)  lines 
of  the  Southern  Pacific  Railroad  Company  to 
which  lands  were  granted  by  tbe  acts  of  Con- 
gress of  July  27, 1866,  g  18  (14  Stat  at  L.  393), 
and  of  Hanih  8,  1871.  g  28  (16  Stat  at  L.  S78). 
and  the  act  of  July  25,  ^1866  (14  Stat,  at  L.  [94 
289):  (8)  'other  railroads  constructed  without 
tbe  aid  of  bonds  from  the  government.  All 
the  sabddlzed  portlona  of  claimant's  railroads 
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knnsported  for  a  namber  of  years  prior  lo  the 
filiDfc  of  this  claim  many  po8tot9c«  lospectore, 
formerly  defigoated  as  apecial  ageota,  travel- 
ing 00  goTernmeDt  buaioeaa,  for  which  serv- 
Icea  the  coiopaoy  baa  received  no  pay  from 
thegoreromeDt  aod  never  demanded  any  be- 
fore  makiog  and  tiling  the  claim  in  suit.  If 
the  claimant  is  eotitled  to  be  paid  therefor,  the 
■mount  is  between  $25,000  and  $36,000. 

Ttie  postofflce  inspectors  for  whose  transpor- 
tation the  claimant  now  asks  compensation 
were  commissioned  by  the  Postmaster  Oeoeral, 
traveled  on  the  business  of  the  Poatofflce  De- 
partment as  such  inspectors,  and  were  fur- 
nished transportation  bytbecUlinantuponthe 

EroductioD  of  their  commisaioas,  whlon  were 
I  the  following  form: 

PoetofBce  Department, 

United  States  of  America. 
To  whom  it  may  concern: 

The  bearer  hereof  (name  of  special  or  in- 
spector) is  hereby  designated  a  postofflce  in- 
spector of  this  department,  and  travels  by  my 
direction  on  its  business.  He  will  be  obeyed 
and  respected  accordingly  by  msil  contractors, 
postmasters,  steamboate,  stages,  and  others 
connected  with  the  postal  service.  Railroads, 
steamboats,  stages,  and  other  mail  contractors 
are  required  to  extend  facilities  of  tno  tniTel 
(o  the  holder  of  this  commission. 

PoBlmasler  General. 
Washington,  ,  18ft-. 

The  regulationaof  the  department  were,  dur- 
ing the  time  auch  transportation  was  fundshed^ 
Hfollows: 

On  routes  where  the  mode  of  conveyance 
admits  of  it  the  special  agents  of  the  Postofflce 
Department,  also  posiofKce  blanks,  malt  bags, 
locks,  and  keys,  are  to  be  conveyed  without 
extra  charge. 

Railroad  companies  are  required  to  convey, 
95]  without  specific  *cbarge  therefor,  all  mail 
bags,  postofflce  blanks,  and  stationerv  supplies. 
Also  to  convey  free  of  charge  all  duly  ac- 
credited spediu  agents  of  the  department  on 
exhibition  of  their  credenttali. 

The  claimant  transported  these  officials  for 
more  than  six  years  prior  to  the  flltng  of  this 
claim,  upon  the  production  of  Uieir  commis- 
sions, and  made  no  claim  for  compeDsalioo 
for  such  transportation  up  to  the  filing  of  i(s 
claims  therefor  in  the  court  of  claims.  No 
protest  was  ever  made  by  or  on  behalf  of 
claimant  to  the  government,  because  of  this 
claim  for  the  free  transportatioo  of  these  offl- 
dais,  as  contained  in  their  commissions.  The 
court  of  claims,  among  other  facts,  found  that 
"it  has  always  been  assumed  by  the  Postofflce 
Department  that  the  carriage  of  inspectors 
upon  the  exhibition  of  their  credentials  In  the 
form  before  slated  was  an  acquiescence  by  tbe 
railway  companies  with  the  regulations  of  the 
department,  and  that  tbe  regulation  was  s  no- 
tice to  the  company  that  there  was  no  implied 
airreement  on  tbe  part  of  tbe  United  States  or 
of  tbe  department  to  pay  for  the  transporta- 
tiuD  of  such  inspectors,  but  that  such  trsns- 
pcf  latioD  was  to  be  deemed  an  iorldent  of  their 
carriage  of  tbe  malls.  That  fo  all  cases  where 
written  contracla  have  been  made  with  oom- 
IM  U.  S. 
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panies  the  contracts  have  provided  for  the 
traosportatioD  of  their  agents;  but  In  cases  of 
what  are  called  'recf^oized  service'— that  b, 
where  the  conpanies  cany  tbe  malU  for  the 
compensation  fixed  by  law  without  ecpresa 
contracts  being  made — the  department  has  re- 
lied upon  the  regulation,  the  terms  of  thecom- 
mission  and  the  long-established  usa^  to  se- 
cure tbe  transportation  of  these  officers?*  Tbe 
court  of  claims  deeded  that  the  claimant  was 
not  entitled  to  recover,  and  dismissed  Ita  peti- 
Uon.    88  Ct  CI.  427. 

The  claimant  cites  some  sections  In  other 
statutes  than  those  above  referred  to,  as  ap- 
plicable to  tbe  different  classes  of  railroads 
owned  or  leased  by  claimant  Section  S  of 
tbe  act  of  July  1, 1862  (12  Stat,  at  L.  480),  la 
one  of  them,  and  it  reads  as  follows: 

"And  beit  further  enacted.  That  tbe  grants 
aforesaid  are  made  upon  otHiditlon  that  said 
compaoT  shall  paysald  bonds  *atmatarlty,r06 
and  shall  keep  said  railroad  and  telegraphlina 
Id  repair  and  use.  and  diall  at  all  times  transmit 
dcsiHitcbes  over  said  telegraph  line,  and  trans- 
port mails,  troops,  and  munitions  of  war,  sup- 
plies, and  public  stores  upon  said  railroad  for 
tbe  government  whenever  required  to  do  so 
any  department  thereof,  and  that  the  govern- 
ment shallat  all  times  have  the  preference  In  the 
use  of  tbe  same  for  all  the  purposes  aforesaid 
(at  fair  and  reasonable  rates  of  compensation, 
not  to  exceed  tbe  amounts  paid  by  private  par< 
ties  for  the  same  kind  of  service),  etc. 

Section  U  of  the  act  of  July  27,  1866  (U 
Stat  at  L.  282).  Is  another,  and  it  reads  as  fol- 
lows: 

"Andhe  Ufwrthgrenaeta,  That  said  At- 
lantic &  Pacific  Railroad,  or  any  part  thereof, 
shall  be  a  post  route  and  military  road,  subject 
to  the  use  of  tbe  United  States  for  postal,  mili- 
tary, naval,  and  all  other  government  service, 
and  also  subject  to  such  regalations  as  Con- 
gress may  Impose  reatrictiDg  tbe  charges  fw 
such  government  transportatUm.** 

Section  fi  of  the  act  of  July  26, 18M  (14  Stat 
at  L.  236),  Is  in  substance  tbe  same  as  g  6  of  the 
act  of  1862  above  recited.  Thiasectioa  applies 
to  the  case  of  tbe  California  &  Oregon  Rail- 
road, one  of  the  lessees  of  the  claimant 

Tbe  argument  upon  t&e  part  of  appellant  la 
that  by  these  various  sections  tbe  government 
entered  into  a  contract  with  the  claimant  to 
pay  for  the  services  rendered,  and  the  claimant 
agreed  to  transport  tbe  malls  at  fair  and  rea- 
sonable rates  of  compensation,  not  to  exceed 
tbe  rates  paid  by  private  parties  for  the  same 
kind  of  service,  and  In  tbe  case  of  tbe  South- 
ern Pacific  Railroad,  one  of  the  lessees,  it  was 
to  perform  such  services  subject  to  sach  regu- 
lations as  Congress  might  impose,  restricting 
the  charges  for  such  government  transporta- 
tion. It  is  urged  that  under  these  various  sec- 
tions applicable  to  the  various  companies 
forming  the  Central  Pacific  Railroad  Com- 
pany nothing  is  left  to  tbe  judgment  of  or  tbe 
regulation  by  tbe  Postmaster  Oeoeral,  nor  has 
Congress,  at  any  time,  delegated  or  attempted 
to  delegate  to  him  the  right  to  refuse  payment 
of  compensation  to  any  or  the  railroaos  for  tbe 
transporialioD  of  government  officials:  that  as 
to  all  of  claimant's  *railroads.wheiher  sub-TOT 
sidized  or  uosubstdized,  no  department  of  tbe 
government  is  enUUed  to  deniand  free  trana- 
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porUtion  for  any  of  iu  officers  or  emplojees, 
and  thai  tba  regnletiOD  of  tbe  FDstofflce  De- 
Mitnient,  demandfotr  free  traosportatloa  for 
poMoffice  ioapectora,  tt  limply  toM  at  belaft  an 
attempt  to  take  private  property  witlioat  Jutt 
compeasatioD. 

It  iB  not  oeccMary  la  this  case  to  construe 
the  meaning  of  the  Tarioiu  sections  of  tbe  stat- 
utes cited  by  counsel  for  claimant.  Whether 
the  Postoffl(»  Department  had  or  had  not  the 
right  to  demand  free  transportation  for  tbe 
postoffice  Inspectors  appointed  by  the  Post- 
master General  Is,  in  tbe  view  we  take  of  tfats 
case,  beside  tbe  qumion.  By  the  regulations 
of  tbe  Postoffice  Department,  the  right  was  as- 
iumed  as  existing,  and  the  demand  contained 
in  the  commissions  for  free  transportation  for 
tbe  holders  of  the  commissions  was,  when  ac- 
qnletced  in  by  the  company,  an  adinowledg- 
ment  on  its  part  of  the  existence  and  validity 
ct  the  right.  Tbe  company  was  informed  by 
the  contents  of  tbe  coromlssion  that  tbe  right 
of  free  transportation  was  claimed,  and  when 
it  was  accorded  pursuant  to  the  claim,  and  no 
demand  made  for  pHoieot,  at  ttie  time  or  for 
yean  thereafter  nnm  tbe  commencement  at 
this  suit,  such  aoqulesoence  amounts  to  a  dear 
and  coDcliuiTe  waiver  on  the  part  of  tbe  com- 
pany of  any  right  to  now  demand  such  pay- 
ment. If  the  company  Intended  to  deny  such 
right  or  to  dispute  the  valldtty  of  tbe  demand, 
it  ibould  have  taken  some  st^  to  that  end  at 
an  early  dalc^  so  that  tbe  gorerament  mlgbt 
know  ibat  Its  claim  was  disputed  instead  of  oe- 
Ittg  aeknowledged.  This  was  not  done.  On 
tbe  contrary,  wnen  the  demand  waa  made  the 
ennpaoy  acceded  to  It  wltboat  objection,  tbe 
Inspectors  were  transported  in  accordance  with 
tbe  demands  of  the  govemmeot,  and  no  notice 
vbalever  given  to  anyone  that  the  company 
disputed  or  intended  to  thereafter  dispute  the 
valtdi^  of  the  demand.  It  cannot  be  possible 
that  it  could  silently  acquiesce  in  tbls  claim  on 
the  part  of  the  government  and  continue  for 
years  the  free  transportation  of  these  Inspectors, 
and  then  suddenly  make  a  demand  for  pay- 
ment for  their  transportation  for  all  that  time. 
98]  *]uK  tbe  aarae  as  If  It  bad  always  dls- 

fiQted  tbe  claim  and  demanded  compensation 
ta  tbe  transportation. 
It  is  insisted,  however,  that  the  prindple  has 
been  decided  In  favor  of  tbe  company  In  tbe 
case  of  Union  P.  R.  Co.  v.  United  Statet, 
lOlU.  S.6<M[26:8841.  We  think  the  conten- 
tion la  untenable.  Tbe  case  dted  was  one 
whm  ^  services  claimed  were  txF  a  nature 
described  in  g  6  of  tbe  act  of  1863  (12  Stat  at 
L.  480),  and,  in  the  abeeuce  of  any  other  fact, 
the  government  was  clearly  liable  to  pay  for 
them  as  prescribed  in  that  act.  But  tbe  gov- 
ernment insisted  that  the  rule  of  compensation 
allowed  under  g  6  of  the  act  had  been  changed 
by  subsequent  legislation.  It  therefore  re- 
quired tbe  company  to  perform  the  services 
and  then  undertook  to  pay  iac  them  at  the  re- 
duced rate  which  the  sovemmeDt  alleged  sub- 
sequent legislation  called  for.  The  company 
objected,  and  this  court  held  that  the  section 
alluded  to  was,  in  substance,  a  contract,  and 
that  tbe  claim  of  tbe  government  that  Its  terms 
were  altered  by  suhseqaeot  legislation  was  with- 
out foundation,  and  that  the  company  was  en- 
titled to  be  paid,  as  prescribed  In  tbe  6tb  sec- 
SM 


Uon,  a  reasonable  compensation,  whfcb  if  not 
agreed  upon  was  to  Iw  arrived  at  upon  consid- 
eration of  all  tbe  fa^  material  to  tbe  issue, 
not  to  exceed  tbe  amounts  paid  by  private  par- 
ties. Tlie  company  at  all  times  disputed  the 
amount  of  compensation  it  was  entitled  to  as 
claimed  by  tbe  government  for  services  con- 
fessedly within  Uw  description  of  <^  and  it 
never  acquiesced  in  the  ruling  of  the  goveni< 
ment  that  tbe  rate  bad  been  altered  by  subee- 

Suent  legislation,  but  protested  against  it. 
rotwltbsundlng  ttieoe  facu,  tbe  government 
claimed  Ibat  tbe  company  bavlog  performed 
the  services  required  of  it,  with  notice  of  the 
subsequent  law  (TJ.  S.  Hev.  Stat.  §  4002),  must 
be  taken  to  have  assented  to  tbose  terms  In 
spite  of  its  protest,  but  it  was  held  tbat  tbe  Re- 
vised Statutes  did  not  apply,  and  therefore  they 
did  not  alter  tbe  contract,  nor  did  they  give  to 
the  Postmaster  General  any  authority  to  insist 
ttiat  tbe  contract,  as  evidenced  by  g  6  of  the 
act  mentioned,  was  not  bindiog.  It  was  stated 
in  tbe  opinion  that  "as  tbe  company,  by  its 
terms,  was  bound  to  render  tbe  service,  u  re- 
quired, lisoompllance  cannot  be  *regarded  [99 
asawalverofanyof  itsrigbts.  The  service  can- 
not be  treated  as  voluntary,  In  tbe  sense  of  sub- 
mission to  exactions  believed  to  be  illegal,  so 
as  to  justify  an  Implied  agreement  to  accept 
the  compensation  allowed;  for,  according  to 
the  terms  of  tbe  obligation,  which  It  did  rec- 
ognize and  now  seeks  to  enforce,  It  had  do  op- 
tion to  refuse  performance  when  required. 
But  it  might  perform,  r^lecUng  Ulenl  condi- 
tions attached  to  tbe  requirement^  aM  save  all 
its  rights." 

One  of  tbe  material  facts  lacking  In  the  case 
at  bar  was  present  in  the  case  cited,  ms.,  the 
continuous  claim  on  tbe  part  of  the  company 
as  to  ila  rights,  its  ever  present  dispute  with 
tbe  government  in  rcy^rd  to  the  correctness  of 
tbe  claim,  and  lis  proiett  against  tbe  govern- 
ment's constructiou  of  the  law.  Instead  of  that 
we  have  absolute  alleoce  on  the  part  of  the 
claimant  here  for  many  years  and  a  peaceful 
acquiescence  in  the  demand  made  by  the  gov- 
ernment fear  Uie  free  transportation  of  these 
officials. 

It  is  also  urged  that  tbe  court  of  claims  erred 
in  Its  finding  tbat  the  railroad  company  carried 
United  Stales  malls  under  the  provisions  of  U. 
S.  Rev.  Stat,  g  4003.  and  amendatory  acts, 
which  services  were  recognized  and  paymenta 
made  therefor  from  time  to  time  by  tbe  defend- 
ant under  the  provislooa  of  said  section.  It  Is 
said  tbat  tbat  section  does  not  apply  to  the  case 
of  the  Central  Pacific  Company,  hut  tbat  §  6. 
above  mentioned,  of  the  ac^  of  18(3  does  ap- 
ply, and  counsel  cites  the  case  above  com- 
mented upon  of  Union  P.  U.  Co,  UniUd 
Statet,  104  D.  8.  863  [36:  884J.  as  conclusive  of 
that  point.  It  is  Immaterial,  so  fares  theques- 
tloD  in  this  case  is  concerned,  whether  tbe  pay- 
ments to  the  company  were  made  under  g  4001, 
or  under  ^  8  of  tbe  act  of  1863,  the  material 
fact  being  that  during  all  these  years  tbe  com- 
pany has  presented  Its  accounts  to  tbe  govern- 
ment for  services  In  the  transportation  of  the 
mnHs  and  for  tbe  use  of  the  telegraph,  and  that 
it  has  made  no  claim  in  any  of  these  years  for 
compeasation  for  tbe  services  described  In  its 
petition  to  tbe  court  of  clalow.  Whether  tbe 
senrices  for  which  tbe  company  hu  been  paid 
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mre  performed  nnderUu  act  of  1888  or  under 
the  Hevlsed  Sututes,  thenutcriilfaot  !■  that  fbe 
100]  compaajr  baa^dalmed  and  beeoftwarded 
oompeoMtloD  for  oertain  aerrioMlD  connection 
with  the  mailt,  and  at  the  aame  time  baa  failed 
to  mike  any  charge  or  claim  for  aerricea  con- 
nected with  the  transportation  of  poatoffloe 
Inspeetora.  8uefa  omimlon  la  further  oTideoce 
of  waiver.  We  are  latisfled  that  no  came  of 
action  ariiea  In  faror  of  the  company  for  eom- 
penaatloo  for  the  tranaportatim  of  poatofflce 
loapectota  npos  the  facta  devdopea  fai  tUa 
caae. 

m*  judgment  ef  Qte  Oouri  ^  (Mau  w* 
riffiAt  AMI  A  miM<  M  olbvwdL 


BANDT  WHTTB,  Bg.  in  At., 
CNITBD  STATES. 
(Bee  B.  OL  Bepoctn^  od.  UKMflU 

Sufdatt  htdffmmt—tntriet  in  Jaila'i  Mt, 
wun  etidene»—4Aarge  tojurg. 

1.  A  record  tn  a  orlmloal  oaie.  wbloh  ihom  ttie 
bidlctmeat,  arralgameot,  plea,  trial,  ooorlotloii, 
end  reoltea  that  defeadtint  barlna  1>een  ooo- 
▼lotedand  befnir  prenot  to  opeo  ooart  tt  wm  or- 
dered by  the  court  tbat  be  be  ImpriHoed  Id  a 
ipedHed  peottratlarr  for  a  ipeotOed  pMlod,— 
ahowi  a  iiilBoleDt  judanieat  for  all  parpoaea. 

IL  Bntrtaa  la  a  book  kept  by  a  JaUer.  vhloh  be  wm 
required  to  keep*  whether  by  itatate  or  by  a 
■uperlor  oflleer,  are  oompeteDt  evldenoe  to  show 
that  a  prisoner  waa  lo  Jiii  OD  a  certain  day.  and 
not  tn  court  aa  a  wltneM,  altbougb  tl»o  Jailer* 
tndependently  or  tbe  reoord,  haa  M  dlattMit 
teooUeotlon  ot  tbat  fkot. 

a  A  ^rga  that  Uwjmr  may  oonaMer  defendants 
rood  ebaraoter  and  give  aoch  welvht  to  it  aa 
they  aee  proper  aoder  all  the  erldenoa,  and  that  be 
ft  entitled  to  a  reaaooatde  doutit,  irlTea  auffldeot 
effeotto  ertdeoceof  bla  lOOdotaaracTer,  altbouRb 
tbeeourtadda  tbat  the  fanr  praaBmeaemy  de* 
fendant  to  bafo  a  goodoharaoten 

[No.  875.] 

aubmitUd  Oefefiw  i9.  1896.  Duldtd  JShtem- 
ier9, 1898. 

rr  ERBOR  to  the  District  Court  of  the 
United  Biatea  for  tbe  Northern  Diatrlct  of 
Alabama  to  reylew  a  judgment  of  conviction 
and  senteooe  of  Sandy  White,  defendant  for 
preaeotiog  falae,  fictitious,  and  teudulent 
clatmi  a^nst  tbe  United  Statea.  Jfflrmtd. 
Tbe  facts  are  alated  in  the  opinion. 
Jtfr.  J.A.  W.  Saaithforplaiatifl  In  error. 
Mr.  Edward  B.  WUtoc^,  Aaditaot 
AttoriKj  GenenI,  for  defandant  in  enor. 

Mr.  JoBtlce  Pednhua  deltrered  (he  i^nlon 
of  tbe  court: 
Tbe  plalntiir  in  error  waa  Indicted  In  tbe 


Hon.-  In  erimbtal  ease:  right  cf  frriaontr  to  Itt 
pttamt  dwinp  Mi  trial,  ofid  neMMtty  ^  Mi  tetaff 
lirvMnt;  neenrd  muat  ahow  tAot  he  tnu  pramM,  aee 
note  to  Lewis  t.  United  States.  M:  1011, 

At  to  InqxacMw  wttfien  by  proof  ehometer; 
acopeo/  laoufrtf  osca  ehoraetercMd  tha^  see  note 
to  Vanee  v.  Oampbaa,  »i  UH 
tM  IT.  S. 


district  ooort  of  the  United  Statea  for  tbe 
son  them  dlrlslon  of  the  northern  dtstrlot  ^ 
Alabama  for  preaenting  false,  fictitious,  and 
fraudulent  clalins  against  the  United  States  to 
one  A.  R.  Nloinger,  a  marshal  of  tbe  United 
Statea  for  the  northern  district  of  that  state, 
for  the  purpoee  of  obtaining  payment  of  the 
feea  of  oertain  wltoeases  alleged  to  have  been 
brousht  before  a  United  Statea  commlwloner 
for  tbat  district,  when  In  truth  tbe  wltnesaea 
had  not  attended,  and  the  fees  l>ad  not  been 
paid.  Tbe  defendant  pleaded  not  goilly,  and 
upon  trial  waa  found  gallty  as  charged  in  the 
iodlctmenL  Tbe  defendant  was  sentenced  to 
be  imprlaoned  In  the  Klnga  county  peniten- 
tiary, at  Brooklyn,  New  York,  for  tbe  period  of 
one  year  and  one  day,  and  to  pay  the  coeta  of  tbe 
proaecotioo.  Heaoed  ontawHtoferrwfrom 
this  court,  and  now  aaalgos  three  grounds  fOT  ft 
reversal  of  the  conviction.  First,  that  there 
waa  no  jodgroent  upon  which  the  defendant 
could  be  properly  aentenced;  second,  tbe  trial 
court  erred  In  receiving  In  evidence  en  trie* 
made  In  a  book  kept  by  the  jafler,  James  Mor- 
row; third,  the  trial  court  emd  in  refusing  Id 
charge,  as  requested.  In  regard  to  tbe  effect  to 
be  itiveo  to  evidence  of  good  character. 

in  regard  to  tbe  first  objection,  we  think  It 
not  well  founded.  The  objection  seems  to  be 
that  there  Is  no  statementln  the  sentence  show- 
ing what  ibp  oSeose  Is  of  which  the  defendant 
la  coDTicted,  and  alio  that  the  record  shows  no 
jvdgmmt  tiecause  the  language  used  amounted 
only  to  a  recital  by  the  clerk  as  to  what  tbe  court 
did,  and  not  to  a  Judgment  "pronounced  [108 
by  tbe  court  as  tbe  Judgment  of  the  law.  The 
record  shows  ao  indictment,  arraignment,,  plea, 
trial,  conviction,  and  tbe  following  recital: 

"Thla  cause  coming  on  to  be  beard  upon 
tbe  motion  In  arrest  of  judgment,  and  alter 
bdng  argued  \n  counael pro  and  eeti.,aiid  duly 
considered  \iy  Uie  court,  It  Is  ordered  tbat  the 
said  motion  dp,  and  the  same  Is  hereby  denied." 

"The  defendant,  Sandy  White,  having  been 
convicted  on  a  former  day  of  thla  term,  and 
be  being  now  present  In  open  court  and  being 
asked  If  be  bad  anything  further  to  aay  why 
the  Judgment  of  the  court  should  not  be  pro- 
nounced upon  him  aayeth  nothing.  It  Is  there- 
upon ordered  by  tbe  court  tbat  tbe  said  de- 
fendant, Sandy  White,  be  ImprlBoned  in  Kices 
County  peniteotiary,  at  Brooklyn,  New  York, 
for  Ihe  period  of  one  year  and  one  day,  and 

Kay  tbe  coata  of  thla  prosecution,  for  which 
It  execution  issue." 

This  we  think  waa  a  suffldant  Judgment  for 
all  purpoaea.  The  record  fully  and  plainly 
Aows  what  tbe  offenae  la,  of  which  the  oefend- 
aot  was  convicted,  and  the  language  used 
shows  tbat  the  seatence  was  tbe  Judgment  of 
tbe  court,  and  of  tbe  law,  [wonounced  upon 
tbe  defendant  on  account  of  tbe  cooTictiuu 
upon  the  indictment.  Pointer  v.  United^ta, 
151  U.  S.  898,  417  (88:808. 9171. 

Second.  The  aecond  alleged  error  conslau 
in  receiving  fn  evidence  upon  the  trial  of  tbe 
case  the  entries  In  a  book  kept  by  a  witness 
who  was  tbe  Jailer  of  one  tbe  jails  in  Alabama. 
Upon  the  trial  it  became  necessary  to  show 
that  one  L.  W.  Andrews,  admitted  to  be  a  col- 
ored nun,  vraa  neither  examined  aa  a  witness 
on  the  8th  of  December,  1888,  in  Jelferaon 
county,  AlalMtma,  before  one  William  H. 
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Hunter,  circuit  eoart  commissiooer,  nor  wa^ 
he  tbere  prescut  od  Ibat  day.  Witnesses  who 
were  tbere  and  examined  on  that  occasion 
testified  on  Ibis  trial  that  Andrews  was  not  ez- 
amioed  and  was  not  present  before  tbe  com- 
miBsioner  on  the  day  mentioned.  Tbe  for- 
crnmeDt  then  produced  one  James  Horrow  as 
a  viiDCAs,  vbo,  being  swoni,  testified  tbat  be 
was  jniler  of  Jefi'erson  county,  Alabama,  and 
tbat  be  bad  brodgbt  wltb  bim  a  book  of 
dstes  or  receiving  in  and  diRcbarging  prisoners 
lOit]  from  tbe  county  jail  *of  tbat  county.  He 
further  testified  tbat  according  to  tbe  entries 
in  the  book,  L.  W.  Andrews,  coknred,  was 
Braced  to  Jail  ander  t  commiimeot  of  w.  H. 
Hunter,  United  States  commissioner,  on  tlie 
28tb  day  of  November,  1892,  and  tbat  be  was 
in  that  jail  on  tbe  6lh  day  of  December,  1893, 
but  tbat,  indepeodently  of  tbe  record,  witness 
bad  no  distinct  lecoUectioo  of  Andrews  being 
in  jail  OD  that  iay,  Tbe  witness  further  stated 
that  Uie  book  was  a  book  kept  by  bim  as  jailer, 
and  tbe  entries  therein  as  to  said  Andrews  were 
made  by  him  In  his  own  handwriting,  and  tbat 
tbe  liook  was  kept  by  him  because,  as  jailer, 
he  was  required  to  keep  such  a  jail  book. 
The  defendant  objected  to  the  introduction  In 
evidence  of  the  book  or  the  entries  therein,  on 
the  ground  that  there  was  no  law  in  Alabama 
reomring  aucb  a  record  to  be  kept,  and  It  could 
nnly  be  used  as  a  private  memorandum  to  re- 
fresh tbe  recollection  of  tbe  witness.  Tbe 
court  overruled  the  objection,  and  the  defend- 
ant duly  excepted.  The  witness  then  was  al- 
lowed to  and  did  read  to  tbe  jury  tbe  entries 
!□  the  book  showing  tbat  Andrews  was  in  jail 
Ob  tbe  6th  of  December,  1803.  and  the  defend- 
ant duly  excepted  to  tlie  ruling  of  tbe  court 
allowing  such  entries  to  be  read. 

We  think  no  error  was  committed  by  the  trial 
court  in  thus  ruling.  It  was  not  necessary 
ibat  astatutc  of  Alabama  should  provide  for  the 
keeping  of  such  a  book.  A  jailer  of  a  county 
jail  le  a  public  officer,  and  the  book  kept  by 
Tilm  was  one  kept  by  bim  in  bis  capacity  as  such 
oflloer  and  liecause  he  was  required  so  to  do. 
Whether  such  doty  was  enjoined  upon  bim  by 
statute  or  by  his  superior  officer  in  the  per- 
formance of  his  official  duty,  is  not  material. 
So  long  as  he  waa  discharging  his  public  and 
ofBcial  duty  in  keeping  the  book,  it  was  aufS- 
«lent.  The  nature  of  the  office  would  seem  to 
require  it.  In  that  case  tbe  entries  are  com- 
petent evidence.    1  Greenl.  Ev.     488.  484. 

It  Is  obvious  tbat  tbe  nature  of  the  office  of 
jailer  requires,  not  only  the  actual  aafe-keepiog 
itf  tbe  prisoners  committed  to  bis  charge,  but 
that  in  order  to  tbe  proper  dlschari^e  of  those 
dutiessome  listsbonld  be  kept  by  him  or  under 
bia  aupervlsion  showing  the  names  of  those  re- 
1 04]  ceived  and  discharged,  'together  with  the 
dates  of  such  reception  and  dlscbarire.  If  tbere 
were  a  clerk  whose  duty  it  was  to  keep  such  a 
book  instead  of  tbe  jailer,  then  the  entries  so 
made  by  tbat  clerk  would  be  evidence  in  aod 
of  themselves.  But  tbe  jailer,  who  was  a  wit- 
ness, lesiifled  that  it  was  his  duty  to  himself  to 
keep  such  book,  and  tbe  entries  were  therefore 
within  the  rule  tn  regard  to  offldal  entries. 
Tbe  aectloni  of  tbe  Ciimlnal  Code  of  Akbama 
860 


cited  below  show  tbe  necessity  for  the  keeping 
of  such  a  book  by  the  jailer,  gg  4537,  4r»S9. 
4535.  In  speaking  of  entries  In  books  wliirh 
are  evidence  in  and  of  themselves,  GreenU>ar, 
in  g  484,  tttpra,  mentions  many  kinds  of  such 
entries,  and  among  them  he  fncludea  prison 
registers,  and  cites  tbe  cases  of  Itex  T.  AickUa, 
1  Leacb.  C.  C.  435;  SalUv.  T/iomat,  8  Bos.  i 
P.  188,  as  authority.  Those  cases  hold  that 
the  prison  books  are  evidence  to  prove  tbe 
period  of  the  commitment  and  discbarge  of  a 
prisoner,  although  tbe  second  case  botds  tbat 
the  cause  of  the  commiimeot  rannot  be  Ihtu 
abowB,  aathecommitment  itself  is  the  best  evi- 
dence of  the  cause.  The  same  principle  as  to 
the  admissibility  of  entries  made  by  ao  official 
is  held  Id  Evanttan  t.  <?unn,  09  U.  8.  860,  60S 
[25:  806.  807]. 

The  ruling  of  the  trial  court  was  Oumtan 
correct. 

Aa  to  the  thM  ground.  It  appears  by  the 
record  that  the  defendant  offered  to  prove  his 
good  character  for  tbe  last  twenty  years,  where- 
upon the  district  attorney  admitted  his  good 
character.  All  tbe  evidence  being  fn,  tbe  de- 
fendant prayed  the  court  to  cbarf^e  the  jury  aa 
follows:  "The  evidence  of  good  character, 
when  established  by  tbe  evideooe  in  a  case, 
taken  in  connection  wltb  all  tbe  other  evidence, 
may  generate  a  reasonable  doubt  of  tbe  guilt 
of  the  defendants."  Tbe  court  refused  to  give 
this  charge  and  tbe  defendant  accep  ted.  Tht 
court  In  his  oral  charge  said  to  the  jury:  "It  Is 
admitted  in  this  case  tbat  tbe  defendants  are 
men  of  good  character,  the  law  presuming 
every  defendant  to  have  a  good  character,  and 
tbe  jury  may  consider  surb  good  character 
and  give  it  such  weight  as  tbey  see  proper,  un- 
der all  the  evidence  in  the  case  tbat  defendant 
ia  entitled  to  a  reasonable  doubt."  Assuming 
that  the  request  stated  tbe  proper  rule  in  regard 
to  *evidence  of  good  character,  we  are  [105 
of  opinion  tbat  tue  cbarge  as  given  to  the  Jury 
by  the  trial  court  amounted  InaubstanoetotM 
charge  as  requested. 

When  a  jury  has  been  properly  instructed 
in  regard  to  the  law  on  any  given  subject,  tbe 
court  Is  not  bound  to  grant  tbe  request  of 
counsel  to  charge  again  in  tbe  language  pre- 
pared by  counsel,  or  if  tbe  request  t>e  given  be- 
fore the  charge  is  made,  ttie  court  is  not  tMund 
to  use  the  language  of  counsel,  but  may  use 
its  own  language  so  long  aa  the  correct  rule 
upon  the  siioject  requested  be  given.  When 
tbe  court  told  tbe  jury  it  was  admitted  that  tbe 
defendant  waa  a  man  of  good  cbaracier,  and 
that  tbe  jury  might  consider  such  good  char- 
acter and  give  such  weight  to  it  as  they  saw 
proper  under  all  the  evidence  in  tbe  case,  and 
that  the  do^ndant  was  entitled  to  a  reasonable 
doubt,  it  was  sufflcieot,  although  tbe  court  un- 
necessarily added  tbat  tbe  law  presumed  every 
defendant  to  have  a  good  character.  The 
cbarge  gave  the  Jury  tbe  right  to  give  weight 
enough  to  tbe  evidence  to  generate  a  reasona- 
ble doubt  of  tbe  guilt  of  tbe  defendant,  and  a 
substantial  compliance  with  the  reqneat  waa 
msde,  although  not  in  the  very  words  thereof. 

The  record  reveals  no  error*  and  tAeJv^ 
ment  mttaf  be  afirmti. 
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ITff.  in  Brr.t 

HARRIET  HONROE,  D^/t  in  Err, 

{8e0  a  a  BepOTtert  ed.lOS-lU.) 

Dteiitvm  tftireuit  eomrt  ^  amteaU,  vhen  final— 
divert^  ^  eiiuin$hap, 

L  TIra  deoWoa  ot  tt*  oiroiilt  ooart  of  appealt  1b 
ftml,  and  not  aableot  to  rartow  by  tbls  court, 
where  the  oomplatnc  Id  the  drcult  court  ihowt 
that  the  paitlea  are  oltlaeoa  ot  different  itatea, 
■ad  does  not  claim  UDder  or  mention  the  Coast!- 
tiitioD  or  Jiwv  of  the  United  Statea,  and  plalotlfl 
■t  the  Mai  zoUaa  vboOjr  upon  a  dommon-lav 
nf bt.  although  tta*  defBodaot  iDTokaa  Ow  Vad- 
eral  Conatitutlon  imd  lawB, 

I.  Where  the  jurlsdlctkm  of  the  olrault  oourt  has 
been  obtained  and  Mterofaed  solely  hecauae  the 
parUea  an  oltiaeDa  of  different  atatat,  cha  ]Qdv< 
nantof  ttie  olroalt  court  of  appeals  la  flnaL 

[No.  489.] 

BvbmUt4d  OdoUr  IS,  1896.  IheidedNovmb*r 
9,3998, 

INERRORto  tbeUoited  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  to  review 
a  Judgmeot  la  favor  of  thejplalutiff,  Harriet 
Monroe,  ngainat  ihe  Preai  Poblishiog  Com- 
panv,  defendant,  for  damages  for  the  wrongrful 
publfcation  of  an  uDpiiblisbed  maouscnpt; 
wbfch  judgment  was  affltmed  by  tbe  Circuit 
Court  of  Appeals.   On  motion  to  dismlBs. 

See  same  case  below,  W  U.  S.  App.  41Qk 

Btatement  by  Mr.  Justice  Gray; 
1061  *Tbia  was  an  action  brought  In  the 
circuit  court  of  the  Onfted  States  for  tbe  south- 
ern district  of  New  York  bj  Harriet  Monroe 
agniost  Ibe  Press  Publishing  CompaDj  for  tbe 
wrongful  publication  of  an  nnpubilshed .manu- 
script. 

Tbe  complaint  alleged  that  tbe  i^ainUfl  was 
a  citizen  ot  tbe  state  of  Illinois,  and  a  resident 
In  the  citv  of  Cbicago;  and  that  the  defendant 
was  a  ciiizeo  of  tbe  state  of  New  York,  a  resi- 
dent in  the  city  of  New  York,  and  a  corporation 
creuted  and  existing  by  force  of  and  under  tbe 
hws  of  that  state,  and  having  Ita  chief  place 
of  business  In  that  city,  and  Its  business  tb&t 
of  editing,  publishing,  selling  and  distributing 
a  newspaper  called  The  World. 

Tbe  compl«iiit  fiirtber  allezed  that  prior  to 
September,  1892,  the  plaintiff  had  composed 
and  written  out  in  manuscript,  but  had  not 

ftubiished,  a  lyrical  ode,  tbe  work  of  her  Intel- 
ect  and  imagination;  that  on  September  38, 
1802,  a  committee  of  tbe  World's  Columbian 
Exposition  made  an  agreement  with  the  plain- 
tiff wbereby,  fbr  a  eood  consideration,  tbey 
were  licensed  by  her  to  use  tbe  ode,  for  the  sole 
purpose  of  having  it  read  or  snoir,  or  partly 
read  and  partly  sung,  on  the  public  occasion 
of  tbe  dedicatory  ceremonies  of  that  exposilion 
In  the  dty  of  Chicago  on  October  31, 1E»2;  that 
tbe  general  owneiulp  of  tbe  literary  produc- 
tion, with  the  right  of  anlimited  pabilcation 

NoTH.—Aa  to  ^urladlettono/  Unttad  Stota  otreutt 
amrt  depandfnff  on  partlei  and  ratfdenoc.  see  note 
to  Bniorr  v.  Qieenongl!.!:  64lL 
IM  C.  S. 
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after  that  date,  remained  In  the  plaintiff;  that 
during  the  ten  days  preceding  said  SSd  of 
September,  she  deliverol  to  the  oommltlee  the 
manuscript  of  the  ode,  for  the  purpose  ex- 
pressed in  the  agreement  of  license,  and  with 
tbe  injunction  that  the  manuscript  should  be 
held  secret,  in  order  that  the  plaintiff's  right  of 
property  should  be  preaervM  inviolate,  and 
espeelaliT  that  pmnatim  publication  riiould 
be  avoided;  and  Uiat  the  utmost  care  waa 
taken,  both  by  the  plaintiff  and  by  the  com- 
mittee, to  preventer  forestall  piratical  attempts 
on  the  part  of  newspapers;  but  that  the  de- 
fendant, through  Its  officers  and  agents,  be- 
tween September  14  and  September  28,  1893. 
somptitiously  obtained  from  the  rooms  of  the 
committee  the  maoascript,  ot  a  copy  thereof, 
and  sent  the  same  tolls  (mcelnNewYork,  and, 
disregarding  a  protest  sent  by  tbe  plaintiff  by 
telegraph,  published  in  its  paper  of  September 
35  *the  ode,  with  many  errors,  making  [107 
portions  of  tbe  poem  appear  meaniDgiess,  and 
with  a  grotesquely  incorrect  analysis,  calcu- 
lated to  produce  a  false  and  lucDcrous  impres- 
sion ot  the  work;  and  that  these  wrongful  acts 
of  tbe  defendant  deprived  the  plaintiff  of  gains 
she  would  otherwise  have  received  from  the 
sale  ot  tbe  ode,  and  damaged  her  reputation 
as  an  author,  and  were  a  wilful,  wanton,  and 
unlawful  trespass  upon  her  rights,  and  sub- 
jected her  to  shame,  mortification,  and  great 
personal  annmance;  and  idleged  danutget  in 
the  sum  of  |26,000. 

A  motion  by  tbe  defendant,  at  tin  com- 
mencement of  the  trial,  to  compel  the  plaintiff 
"to  elect  between  tbe  two  causes  of  action  set 
forth  in  tbe  complaint,"  waa  denied  by  tbe 
court  as  Immaterial,  because  the  plaintiff's 
counsel  declared  In  open  court  that  "there  is 
but  one  cause  of  action  stated  in  tbe  complaint, 
to  wit,  literary  piracy  of  a  manuscript  before 
publication,  and  a  violation  of  ft  common-law 
right" 

At  the  trial,  theplslntiff  Introduced  evidence 
tending  to  support  tbe  allegations  of  the  com- 
plsint  (except  that  no  evidence  of  pecuniary 
damage  was  offered)  and  put  in  evidence  a  re- 
ceipt, signed  by  tbe  plainUff,  and  In  these 
terms: 

"Received,  Obicago,  the  28d  day  of  Septem- 
ber, 1893,  from  the  World's  Columbian  Expo- 
sition, one  thousand  dollars  (|1.000)  In  full 
payment  for  ode  composed  by  me.  It  is  un- 
derstood  and  agreed  that  said  Exposition  Com- 
pany shall  bave  the  right  to  furnish  coplea  for 
publicatioD  to  the  newspaper  press  ot  tbe 
world,  and  copies  for  free  distribution  if  de- 
sired, and  also  may  publish  same  in  tbe  official 
history  of  the  dedicatory  ceremonies;  and,  sub- 
ject to  the  coDcesston  herein  made,  tbe  author 
expressly  reserves  her  copyright  therein." 

The  plaintiff  testified  that  portions  of  tbe 
ode  consisted  ot  lyrical  songs  intended  to  be 
set  to  miulc  and  sung  by  the  chorus,  and  that 
the  rest  was  to  be  read;  that  a  musical  composer 
was  engaged  to  write  the  music  for  the  porticos 
to  Iw  sung,  and  she  gave  him  permission  to 
publish  those  portions,  oecause  it  was  necessary 
for  rehearsals  by  tbe  chorus,  and  they  were 
published  in  connection  with  the  music;  but 
that  she  "never, before  the  dedication  day ,[108 
gave  any  permission  for  the  publlcatfoB  or 
pubUe  use  of  any  other  part  of  tlte  poem. 
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The  plaintiff  alio  testified  that  Id  May,  1882. 
•he  applied  to  the  Librarian  of  Conness  for  a 
copyright  of  the  ode.  and  deposited  with  him 
a  copy  of  it!  UUe  ooty;  and  od  October  23.  the 
day  after  the  dedicatory  ceremoDlet,  and  not 
before,  deposited  vitb  nim  two  copiei  of  the 
ode. 

At  the  close  «C  the  whole  evidence,  the  d»- 
fendaot  moved  the  court  to  direct  a  veidict  for 
the  defeDdaat,  upoD  the  grouoda  that  the 
plaioiifl  bad  failed  to  show  title  to  the  ode;  that 
•he  had  dispoKd  of  her  rights  of  property  In 
the  ode  to  the  World'a  Coluuiblttn  Exposition: 
that.  In  view  of  the  contemplated  pnbiication 
in  ^e  newspapers,  ihere  could  be  no  valid  re- 
tention of  any  cop.vrifrbi;  that  any  newapaper 
publication  was  an  iulringement  of  the  rights 
of  the  Ezposilion,  and  not  of  the  plaintiff;  and 
that  the  only  reservation  In  the  contract  be- 
tween her  and  the  Ezpoaltton  waa  of  ber  copy- 
rigbi;  and,  in  vlewof  the  fact  that  no  copyright 
was  taken  out  unto  after  October  21,  there  bad 
been  no  Infringement  of  her  copyright;  and 
upon  the  further  grounds  "that  the  plaintiff 
has  failed  to  make  out  a  cause  of  action,  in  that 
this  la  an  action  founded  upon  a  statute  which 
authoriies  the  maintaining  of  an  action  for 
damages  occadoned  to  the  plaintiff,  and,  Id 
view  of  the  fact  that  there  it  do  evidence  In 
this  caw  of  thepIalDtUfs  havlDgiuffered  dam- 
age, no  cause  of  action  has  been  made  out;" 
and  "that  the  statutes  and  Constltation  of  the 
United  Sutes  have  taken  away  the  common- 
law  right  and  all  remedies,  except  onder  the 
statutes  of  the  United  States." 

The  court  overruled  this  motion,  as  well  as 
a  snbsNiueDt  motion  to  Instruct  tbe  jutr  ac- 
cordingly; and  instructed  the  juir  as  follows: 

"The  action  is  not  an  scUon  of  libel.  It  is 
an  action  to  recover  damages  for  tbe  alleged 
violation  of  tbe  plaintUTa  copyright  in  ber 
unpubtisbed  manuscript  ode.  It  u  an  action 
for  an  injury  to  prc^)ertT. 

"Oopy  right  U  of  twoUnds.  Tbe  first  Is  the 
common-law  tight  of  an  author  or  proprietor 
109]of  an  unpubtisbed  manuscript  *to  tbe  pos- 
session and  control  of  bis  or  her  manuscript, 
and  to  direct  and  control  tbe  circutatioo  of  Uie 
copies  which  be  or  sbe  may  make  or  cause  to  be 
made  for  his  or  her  use,  prior  to  the  pobUcatlon 
thereof.  It  la  the  original  ownership  of  the 
manuscript,  and  of  tbe  copies  which  tbe  author 
or  proprietor  bas  made  for  his  or  ber  use,  before 
it  is  given  to  tbe  public  Statutory  copyright 
is  the  exclusive  right  granted  by  Htatute  to  tbe 
owner  or  proprietor  of  a  printed  book  or  other 
printed  publication  to  publish,  print,  and  sell 
copies  of  ibe  book  or  publication,  for  a  specific 

feriod  of  time.   If  tbe  sUtuto^  formalities 
ave  been  complied  with,  tbe  right  becomes 
complete  upon  the  publication  of  the  book. 

*'  This  ca»e  is  not  one  of  italutory  copyright. 
While  some  of  the  preliminaries  to  tbe  ealab- 
lisbment  of  such  a  right  bad  been  taken,  tbe 
right  was  not  complete,  and  on  September  24. 
1^2,  did  not  exist.  On  that  day,  a  copy  of 
the  unpublished  manuscript  came  Into  the  poa- 
sesslon  of  tbe  defendant.  It  had  not  then  been 
miblisbcd,  although  typewritten  copies  had 
been  made  for  tbe  examination  and  use  of  ^e 
musical  composer,  and  for  tbe  examination  of 
the  committee  whose  du^  it  was  to  api»ove 
•«8 
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the  work.  This  circulation  of  copies  did  not 
amount  to  what  the  law  calls  publication. 

"Tbe  exclusive  owner  or  proprietor  of  on 
unpublished  manuscript  has  tbe  exclnsiva 
right  to  its  poueadon,  and  to  direct  and  con- 
trol its  ttse — tbe  same  right  which  the  owner 
of  any  other  article  of  personal  pr<^>erty  has  to 
its  ownersbip  and  use.  The  trespasser  upon 
that  right  la  liable  In  damages." 

The  court  further  instructed  the  jury  that 
the  Sxposition,  the  terms  of  its  contra^ 
with  the  plaintiff,  "had  tbe  legal  right  to  dis- 
tribute copies  to  the  newspaper  press,  and  for 
free  publication,  before  as  well  as  after  the  day 
of  dedication;"  but  that,  "subject  to  those  con- 
cessions, the  author  reserved  ber  other  rights 
of  copyright  therein;"  and  that  tbe  plaintiff, 
upon  tbe  evidence  in  tbe  case,  might  recover 
exemplary  damages  against  the  defendant 

The  defendant  exoeptcd  to  the  iostmotlons 
given,  and  to  the  rcnisat  to  instruct  as  re- 
quested. The  jury  retunied  a  verdict  for  the 
plaintiff  In  the  sum  of  9S,000,  ind  judgment 
*was  rendered  thereon,  which  was  af-  [llO 
firmed  by  the  circuit  court  of  appeals.  88  U. 
8.  App.  410.  The  defendant  thereupon  sued 
out  the  ivesent  writ  of  exror.  and  a  motion  was 
now  made  to  dismiss  it  for  wont  of  Jurisdiction. 

Meaart.  Geors«  H.  Tmbm  and  Henry 
S.  OSonroe  for  defendant  in  error.  In  favor 

of  motion, 

Mr.  John  M.  Bowers  for  pl^tlffl  In 

utot,  in  oppodtion  to  motion. 

-  Mr.  Justice  Gray  delivered  the  opinion  of 

tbe  oourt; 

Of  suits  of  a  dvil  nature,  at  law  or  In  eq- 
uity, the  circuit  courts  of  the  United  States 
have  original  jurisdiction,  by  reason  of  tbe  cit- 
izenship of  tbe  paities,  in  cases  between  citi- 
zens of  different  states,  or  between  citizens  of 
a  state  and  aliens;  and  leason  of  tbe  cause 
of  action,  "in  cases  arising  under  the  Consti- 
tntion  or  laws  of  the  United  Stales,  or  treaties 
made  or  which  shall  be  made  under  their  au- 
thority," Including,  of  course,  suits  arising  un- 
der the  patent  or  copyright  laws  of  the  United 
Htates.  Act  of  August  l\  1888,  chap.  866,  g  1, 
(23  Stat,  at  L.  433);  Bev.  Stat.  %  629,  cl.  9.  In 
order  to  give  tbe  circuit  oourt  jurisdiction  of 
a  case  as  one  ariaiog  under  the  Constitution, 
laws,  or  treaties  of  ue  United  States,  that  It 
does  so  arise  mast  appear  from  the  plaintiff's 
own  statement  of  bis  claim.  Cotorado  Cent. 
Ootuoi.  Min.  Go.  v.  Titrek,  150  U.  S.  188  [87: 
1080]:  Tennaaee  v.  Union  A  P.  Bank,  152  U. 
S.  454  [88:  611);  Oregon  8.  L.  A  V.  2f.  R.  Co. 
T.  Skothm,  m  U.  8. 480  [40:  10481;  Banford 
T.  Davte$,  168  V.  S.  278, 41  L.  ed.  157. 

From  final  judgments  of  tbe  circuit  court  in 
dvil  suits  an  appeal  or  writ  of  error  lies  to  this 
court,  or  to  tbe  circuit  court  of  appeals.  It 
lies  directly  to  this  court  In  any  case  in  which 
tbe  Jurisdiction  of  the  circuit  court  is  in  issue; 
and  in  such  case  the  question  of  jurisdiction 
only  Is  certified  to  and  decided  bj  this  coon. 
It  also  lies  directly  from  tbe  circuit  court  to 
this  court  in  cases  Involving  the  construc- 
tion or  application  of  tbe  Coostitution,  or  tbe 
constitutionality  of  a  law,  or  the  validity  or 
construction  of  a  treaty,  of  the  United  States, 

IM  U.S. 


Digitized  by  Google 


1836. 


FaXJABOOK  iRRiaATlOa  DlSTBIOT  T.  BmASUT. 


iii-iis 


111]  *or  fn  which  the  CoottituUon  or  a  law  of 
K  Mate  li  claimed  to  be  In  contra Teotlon  of  the 
GoDstltadon  of  the  United  Statea;  and  Iq  sbt 
of  tbew  caaea  the  appellate  JurtedictloD  of  thu 
court  Is  not  limited  to  Ihr  constitatioaal  qnea- 
tioD.  but  ezteodi  to  the  detenDiiiatioa  of  the 
whole  caae.  Act  of  March  8, 1891.  chap.  617, 
S  5  (26  Stat,  at  U.  837,  8S8):  Bornm-  t.  United 
Statet,  148  U.  8.  B7U  [86:  3661;  OhappeU  T. 
UnittdStaUi.  100  U.  8.  499  [40:  6101. 

From  final  jadgmeota  of  the  circuit  court  lo 
■n  other  civil  suite  an  appeal  or  writ  of  error 
liei  to  the  circuit  court  of  appeala;  and  the 
judgments  rendered  thereon  by  the  circuit  court 
of  appeals  are  final  (unless  Ibis  court,  by  writ 
of  certiorari  or  otherwise,  orders  the  whole  case 

10  be  brought  np  for  its  decision),  Id  all  casoa 
in  which  ue  jartadlction  of  the  circuit  court 
"Is  dependent  eoMrelj  upon  the  parties  being 
aliens  and  dilzeci  of  the  Cnited  Slates,  or  ciL- 
ixens  of  different  states;"  as  well  as  in  cases 
arising  under  the  patent  laws,  or  under  the 
revenue  laws.  In  all  other  civil  sctEons  (In- 
cluding tboK  arising  under  the  ropyright  laws 
of  the  United  States),  if  the  matter  in  oontro- 
yem  exceeds  $1,000,  besides  costs,  there  ia,  u 
of  right,  an  appeal  or  writ  of  error  to  bring 
the  case  to  this  ooart  Act  of  March  8, 1881, 
Chan.  517,  ^  6. 

Tills  plaintiff  in  error,  baring  been  defeated 
In  the  circuit  court,  did  not  bring  the  esse  di- 
rectly to  this  court,  as  one  iOTolTlng  the  con- 
stmctton  or  application  of  tbe  CoDBtituilon  of 
the  United  States,  or  upon  any  other  of  tbe 
BToanda  Rpecifled  in  §  6  of  the  act  of  1891. 
But  it  took  the  case,  under  f$  6,  to  the  clrcait 
court  of  appeals,  and  bavinR  been  again  de- 
feated in  that  court,  now  claims,  as  of  right, 
a  review  by  tfala  court  of  the  jtidgment  of  the 
eircnlt  court  of  appeals. 

Tbe  judgment  of  tbe  drcnH  eoart  of  appeals 
being  made  final  Id  all  cases  Id  which  tbe  ju- 
risdiction of  the  ctrcuit  court  li  dependent  en- 
tirely upon  the  parties  being  citizens  of  dUTer- 
ent  states,  but  not  final  in  cases  arising  onder 
tbe  copyright  laws  of  the  United  SUtes,  where 
the  matter  in  controversy  eiceeds  $1,000,  the 
test  of  the  appellate  jurtodlctloB  of  thli  court 
over  tbe  case  at  bar  ia  whether  It  was  one  arts- 
ing  under  tbe  copyright  laws  of  tbe  United 
1 1 21  States,  or  was  one  In  which  *tbe  jurisdic- 
tion of  the  circuit  court  wholly  depended  upon 
the  parties  be>ng  citizens  of  different  states. 

The  complainL  alleging  that  the  plaintiff 
was  a  ctilzen  of  Illinois  and  tbe  defendant  m 
citizen  of  New  York,  and  claiming  damages 
in  a  sum  of  more  tbsn  $2,000.  showed  that  the 
dnmlt  court  had  jurisdiction  of  the  cssfe  by 
reason  of  the  parties  being  citizens  of  different 
states.  The  plaintiff.  In  ber  complBlnt.  did 
not  claim  anv  right  under  tbe  Constitution  and 
laws  of  the  United  States,  or  In  any  way  men- 
tion or  refer  to  that  Constitution  or  to  those 
laws;  and,  at  the  trial,  she  relied  wholly  upon 
a  right  given  by  the  oommtin  law.  and  main- 
tained her  action  upon  such  a  right  only.  It 
was  the  defendant,  and  not  the  plaintiff,  who 
invoked  tbe  Constitution  and  laws  of  tbe 
United  SUtes.  Tfals,  as  necessarily  follows 
from  the  foregoing  conalderstlons.  and  as  was 
expressly  adjudged  In  Oohrado  Gent.  Consol. 
Mtn.  Co.  V.  TWvt.  180  U.  a  188  [S?:  lOBOl, 

11  Insnfflclent  to  support  tbe  jarisdicnon  of  this 
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coart  to  review,  amwal  or  writ  of  error,  tbe 
Judgment  of  the  carcnit  court  of  nppeals. 

Tbe  jurisdiciion  of  the  drcalt  court  havlnc 
been  obtained  and  exerdaed  eolely  because  m 
the  parties  bdng  citizens  of  different  states,  tbe 

Jodgment  of  tbe  drcult  ooart  of  appeals  was 
loaT,  and  the  vrU  ofmf^t  mmt  H  mmimdfi^ 


FALLBROOK  IRRIGATION  DISTRICT, 
and  Matthew  Tomllns,  as  Collector  of  Said 
Fallbrook  Irrigation  District,  A^t$., 
s. 

KARIA  KINO  BRADLET  ttaL 
<asB  a  CL  BepaslSKH  eJ.  UMWJ 

Jvdieiat  pewT— Jw  proem  tav—FedmU 
guettion — ttate  deeiiicn*~u$t  of  water — ap- 
portionmtni— California  irrigation  act — 
lakat  tandt  may  be  included — right  of  eontut 
^hearinff— method  ^  ateeeeing~4egtalatitt 
pewit, 

1.  If  a  state  statute  violate*  anr  provMon  of  tbe 
TMenI  CcMMtftutloQ,  It  (■  tbe  duty  of  this  court 
to  so  dedde,  tmt  If  it  does  not.  Vedeial  oonita  are 
not  JosttHed  In  ruDntos  eooDter  to  tbe  declslooa 
of  tbe  btvbest  state  ooart  upoo  queatkms  mvolv- 
Inff  tbe  constniorioD  of  slate  statatee  or  Coasti< 
tutlOD,  CD  SDT  alteeed  rronod  ttiat  suoh  deototona 
are  In  conflict  wlUi  sovnd  pilnolpies  of  cenetal 
oonstltuttonal  taw. 

X  Wlienarer.  a  siste  law  tmpoaes  a  tax.  —ess 
ment,  servitude,  or  otber  harden  apoo  proprrty 
for  the  puhlle  use.  either  of  tbe  wbole  state  or  a 
limited  portion  tbereof.  and  snob  law  provides  a 
mode  of  ooDflnDioa  or  contestlnit  sooli  obarge  In 
tbe  ordlnarr  courts  of  Jusdoe,  with  due  notice  to 
tbe  owner,  tbe  Judcmeat  la  soeta  prooecdiom 
does  not  deprive  the  owner  of  Ms  pwiieilj  with- 
out  due  prooess  of  law. 

a,  TtaequesiloDwtaetberprivatepropertrhaabeen 
taken  for  any  other  thin  a  pot>Ue  uselsa  FMeral 
question,  nofewWistandlDC  tlie  absence  of  any 
probtbMon  lo  the  Vederal  OonsUtuttoa  whiotaaots 
upon  tbe  atates,  aaalost  their  taking  private 
property  for  any  but  a  public  use,  when  the  tak- 
ing for  any  okbernse  IsaHecedtobaadeprlv^ 
<lenof  property  wHhont  doe  proeesi<rf  law. 

4,  TbededstooeoC  OeOsUfonibieoartsthattbe 
trrlcatloo  aet  of  that  state  does  not  deprive  the 
landowner  of  ptoparty  without  due  prooess  of 
law,  and  that  tbe  use  of  water  for  Irrliatloo  un- 
der Hie  aet  Is  a  pablie  use,  and  the  deolarationot 
the  people  and  ^isletnre  of  tbe  state  toastmflar 
effect  In  their  Oonstltnticn  and  statntes,  are  to  be 


Nora.— ^  to  what  iidysproesH  ef  low,  eee  note 
to  PearaoQ  v.  Tewdall,  2ii  48B. 

A*  to  JwrteHctbm  in  tA«  I7lllted  Aatai  Bttprtme 
Onirt  wfwrs  FKieral  qHestftm  ortssf  or  tohere  are 
drawn  fn  guution  etaluue,  trsolv,  or  Ooneutvtion, 
see  notes  to  Martin  v.  Hunter.  4: 97,  Matthews  v. 
Zaoe,  S:  Oi,  and  WilUams  v.  Norrta,  S:  m. 

At  to  fttiieMetion  of  Federal  over  elate  eourte: 
newHty  offtderal  queeUon;  vttat  eonetttulet  Fed- 
eral qtie«t<on,— see  note  to  Hftmhiln  v.Westem  Lud 

Co.  87:  nr. 

Am  to  Switdletton  ef  DMfsd  Oata  Atprvnu  Omrt 
to  dtcXart  ^axe  law  void  as  In  tanf^\cl  wtth  itato  Om- 
stttuftoTK  to  revtw  deorees  (1/  stoto  court*  «  to  ron- 
fCruction  of  itoto  laws.— see  notes  to  Bart  v,  Lem> 
pbire,  T:  ns,  and  Coomeieial  Bank  ef  doolnnatl 
r.  BaeUnffbam,  Us  M 
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treated  wltb  very  mat  respeot  hy  tbU  eonrt. 
but  they  are  not  abeotutely  triadlair  on  It  as  to 
what  It  due  prooen  of  Uw,  aod,  aa  tooldeat 
thorato,  what  fa  ■  pablle  meu 

I,  rht  fact  that  Oie  tme  of  tlie  water  tmdarfiHA 
aot  li  limited  to  tba  laodowoer,  and  la  not  ilTeii 
toeveiT  resident  of  the  dlBtrlot,doa8  not  fwrnnt 
tbe  uae  beteir  pttbUo. 

%.  niaCttaa  water  li  apportioned  Ivanoh  net  rata* 
biT  to  eaoh  laodowner  npon  the  baato  of  his  aa- 
WMinent,  with  tbe  ri^t  to  awlfra  the  whole  or 
any  portion  of  hia  share,  doea  not  amount  to  a  dis- 
tribution to  iDdlrlduals  and  not  tolaods.  wberebr 
tbe  use  for  irrisattcm  may  not  be  achlered.  nor 
alter  tbe  use  from  ■  puUlo  to  a  private  one.  aa 
all  persons  have  the  right  to  use  the  water  under 
tbe  same  oiroamatancea. 

f.  Tbe  IrrigatloD  of  arid  lands  ander  the  Call- 
ItenlB  aot  la  a  publlo  purpoas  and  the  water  thus 
oaed  Is  put  to  a  public  use. 

H  Land  which  oan  be  beoellolallT  used  to  a  oer> 
tain  extant  wUbout  IrrliratfoQ  may  yet  be  so 
muob  Improved  bj  it  that  suoh  hind  can  prop- 
erly be  Ineluded  In  an  Irrljiatlon  district,  and  as- 
•eased  for  tbe  benefit  of  tbe  artlBclal  irrigatloa 
aa  a  public  Improvement,  and  suoh  use  of  the 
water  la  a  public  use. 

As  the  board  la  to  bear  the  petition  upon  notice, 
and  Is  not  to  loelude  land  which  will  not  be 
beoeflted.  It  follows  as  a  oeoeasary  implication 
that  tbe  persons  interested  have  the  rlrbt  to  ap- 
pear before  the  board  and  contest  tbe  facta  upon 
which  the  peutloo  to  based  and  aa  to  tbe  benefit  to 
any  particular  land  Included  tn  tbe  proposed  dl^ 
trlot. 

10.  Unless  tbe  leirislature  decides  the  question  of 
benefit  itself,  the  landowner  has  tbe  rlgbt  to  be 
beard  upon  that  question  before  his  property 
can  be  taken;  but  tbe  act  provides  for  auch  a 
hearloff  aod  also  for  a  hetirlng  upon  tbe  question 
of  tbe  valuation  of  and  aaeessment  upon  bisland. 

U.  Tbe  adoption  of  an  ad  valorem  method  of  aa- 
OBsslnitthe  lands  in  an  InlgBtlon  district  for  tbe 
•zpense  «r  the  Improvement  Is  not  ■  taUv  of 
tbe  property  wllbout  due  prooeas  of  law. 

Ul  L^lfllatiTe  power  is  not  delegated  by  enacting 
conditions  upon  the  performance  of  whtcb  an  tr- 
r^Uoo  dtatrict  shall  be  regarded  as  organised 
within  boundarlea  llzed  by  ■  board  of  mper- 
Tlson  after  a  hearhig  and  a  vote  at  deMora 
therein  in  favor  of  the  inoorpomtloiL 

[No.  86S.] 

Jrgvti  Januaty  ts,  $4.  >7.  1899,  Decided 

lf0Dmber  26, 1896. 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  tbe  UoEted  Stales  for  tbe  South- 
ern District  of  California  against  tbe  Fall- 
brook  Irrigation  District  et  al.,  defeDdants, 
in  an  action  brought  by  Maria  King  Bradley 
S  ol.,  plaintiffi,  to  procure  an  injunction  re- 
atraining  the  collector  of  the  irrigation  dislrict 
from  giving  a  deed  of  (sertaln  landa  on  a  sale 
bj  tbe  collector  for  tbe  nonpayment  of  an  as- 
sessment under  the  act  iocorporating  tbe  irri- 
gation district,  and  to  set  aside  cnich  assess- 
ment, and  for  other  relief.  Reverud,  and 
cause  remanded  for  further  proceedings. 
Bee  same  case  below,  68  Fed.  Bep.  MS. 

Statement  \^  Ur.  Justice  Peekham: 
This  is  an  appeal  from  the  United  States 
circuit  court  for  the  southern  district  of  Cali- 
fornia. The  case  Is  reported  in  68  Fed.  Rep. 
MB.  The  action  wu  coromeooed  in  tbatcoort 
by  deftodanta  la  error,  the  idafaitilb  below,  for 
tTO 


Oot.  Turn, 

the  parpoae  of  procuring  an  Injunction  re- 
strainiog  defendant  TomltDs,  tbe  collector  of 
tbe  irrigation  district,  from  givine  a  deed  to  it 
of  the  premisea  belonging  to  pTaintilf,  Urs. 
Sradlev.  based  on  a  sale  of  her  land  made  by 
tbe  collector  for  tbe  nonpayment  of  a  certain 
assessment  upon  such  lands  under  the  act  in- 
corporailng  tbe  Irrigation  district,  and  to  set 
aside  such  assessment,  and  for  other  relief. 

The  following,  among  other  facts,  were  wt 
up  in  tbe  plalotifls*  second  aoieoded  bill  in 
equity:  Tbe  plainlifFa  are  aliens  and  subjects 
of  Great  Britain,  re^dingin  San  Diego  county, 
California.  The  irrigation  district  u  a  corpo- 
ration organized  pursuant  to  the  laws  of  Cali- 
fornia, aod  doing  business  at  Fallbrook,  San 
Diego  county.  Halthew  Tomlins  was  the  col- 
lector of  tbe  corporation  at  the  time  of  the 
commencement  of  the  suit,  and  It  has  been 
doing  business  aa  and  claims  to  be  a  corpora- 
tion under  "An  Act  Frovidiog  for  tbe  Organi- 
zation and  Ooverameot  of  irrigation  Districts, 
and  to  Provide  for  tbe  Acquisition  of  Water  and 
Other  Property.and  for  the  Distribution  of  Wa- 
ter thereby  for  Irrigation  Purposes,"  approved 
March  7.  1887.  as  such  act  has  been  amended 
by  the  acts  of  1880  aod  1891. 

*Tbe  material  sections  of  tbe  act.  as  [116 
amended  by  the  other  acts  just  stated,  ara  set 
forth  In  the  margin  bereln.t 


trhe  aot  reads  as  foUowa: 

"Sec.  1.  Whenever  fifty  or  a  majority  of  tbe 
holders  of  title  or  evidence  of  title  to  lands  sus- 
ceptible of  one  mode  of  Irrigation  from  a  common 
source  and  by  the  same  system  of  works,  desire  tu 
provide  for  tbe  irrigation  of  tbe  same,  they  may 
propose  tbe  ortranizatlon  of  an  Irngatlon  district, 
under  tbe  prorlsionsot  this  aot,  and  when  soorgan- 
ized  suoh  district  shall  have  tbe  powers  conferred, 
or  that  mar  bareafter  be  conferred,  by  law  upon 
such  Irrigation  districts.  The  equallsea  coanty  as- 
aeesmpnt  roll  nextpreoeding  the  presentation  of  a 
petition  for  tbe  orgaolzatton  of  an  Irrigation  dla- 
trlct,  under  tbe  provtolocs  of  thto  act,  shall  be eulB- 
clent  evidence  of  title  for  the  purposea  of  this  act, 

"Sec  2.  A  petition  shall  flnt  be  presented  to  the 
board  of  eupervinon  of  tbe  county  in  which  ttie 
laud,  or  tbe  greatest  portion  thereof,  ts  situated, 
slgoed  by  the  required  ttumt>er  of  holders  of  title, 
or  evidence  of  title,  of  such  proposed  district,  evi- 
denoed  aa  above  provided,  whlcb  petition  sball  aet 
forth  and  particularly  describe  the  proposed 
boundaries  of  such  district,  and  shall  pray  that  the 
same  may  be  organised  under  tbe  provisions  of  this 
aoc  The  petltloneis  must  accompany  the  petition 
with  a  good  and  suffldent  bond,  to  be  approved  by 
the  said  board  of  supervisors,  in  double  the  amount 
of  tbe  probable  eost  of  organlslnii  such  district, 
conditioned  that  the  Iwndsmen  snail  pay  all  tbe 
said  costs  to  case  said  organization  shall  oot  be  ef- 
fected. Huch  pcUtloa  shall  be  presented  at  a  regu- 
lar meeting  of  tbe  said  board,  and  sball  be  pub- 
Itsbed  for  at  least  two  weeks  before  the  time  at 
which  tbe  same  is  to  be  presented.  In  some  news- 
paper printed  and  published  in  tbe  county  where 
said  peution  Is  preaented,  together  with  a  notice 
stating  tbe  time  of  tlie  meeting  at  which  the  same 
will  be  presented:  and  If  any  portion  of  such  pro- 
posed district  He  within  another  county  or  cenn- 
ries,  then  said  petition  and  notloeshall  bepubUataed 
In  a  newspaper  published  in  eaob  of  said  oountlee. 
When  suoh  petition  to  presented,  the  said  board  of 
supervisors  shall  bear  the  same  and  may  adjoom 
such  bearing  from  time  to  time,  notexceedlng  (Our 
weeks  In  all:  and  on  the  final  bearinr  may  make 
sucb  changes  In  the  proposed  boundarlea  ae  tbey 
may  find  to  be  proper,  aod  sball  establtoh  and  de- 
fine such  boundaries:  i¥oFlded,  That  said  board 
shall  not  modify  said  boundaries  so  ae  to  ezoept 
from  tbe  operation  of  thto  act  any  territory  wtttaln 
the  boundaries  of  the  distrlot  proposed  by  saM  pe- 
ticionera  wbleb  la  susoeptible  of  brlgatkm  Hv  nie 
same  system  of  works  applicable  to  the  other  laiHlf 
Inaooh  propoaed  dlatrioc  norabaUany  lands  which 
wlU  not,  In  the  iDdgiBMK  of  theantd  board,  bs  ben- 
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Tbe  legfdatDK  also  passed  two  acts,  ap- 
proved February  16,  ISUO,  called  reipecUvely 
tbe  "inclusion"  and  tbe  "excluaiMi "  act.  by 
wbioh  means  were  provided,  in  tbe  firat  named 
117]*act,  lor  including  lands  within  an  irriga- 
tioD  district  wbtcb  had  not  been  included  in  the 
petition  when  first  presented  to  the  board  of  sa- 
perrisors:  and  in  tbe  Becond-named  act,  for 
excluding  from  a  district  alrcadv  formed  some 
portion  of  tbe  land  whieb  tben  formed  part  of 
1 181  nich  district  An  'examtaation  of  those 
Mts  doea  oot  become  material  in  this  case. 

Tbe  plaintiff,  Mrs.  Bradley,  is  the  owner  of 
certain  real  estate  described  Id  complainant's 
1 19]biU. which  i$  included  within  nbe  liaesof 
tbe  irrigation  district.  Tbe  bill  sets  forth  the 
various  stepa  taken  under  the  irrigation  act  for 
tbe  parpoae  of  fominK  the  Itrigation  district, 
120]  and  it  aliens  tbe  taking  of  *all  stepa 
necessary  thereforllDCliiding  the  election  of  offi- 
oen  aa  |»OTided  Id  tbe  act;  tliat  the  board  of 


director!  sabmitled  to  tbe  elector*  the  questloD, 
whether  a  special  asaesaneob  for  *|6.000[  1 2 1 
should  be  made  for  tbe  purpose  of  def  raying  tbe 
expenses  of  organization,  and  that  the  electora 
approved  of  such  assessment  and  the  proper 
proceedings  were  thereafter  taken  *by  [122 
which  to  assess  the  property  owners,  and  that 
plaiDtifirs,Hr8.  Bradley's  aasessmeat,  amounted 
to  $61.81,  which  she  refused  to  pay  because  the 
act  was,  aa  alleged,  unconstitutionat  and  void. 

Tbe  bill  further  states  that  tbe  collector 
tben  proceeded  to  enforce  the  collection  by  a 
sale  of  tbe  land,  and  did  sell  it  to  tbe  irrigation 
district,  but  that  no  deed  has  been  given  to  the 
"district  by  the  collector,  and  an  Injunc-  [123 
tfoD  is  asked  to  restrain  tbe  execution  and  de- 
livery of  any  deed  by  such  collector,  because 
of  tbe  alleged  lovalidlty  of  the  act  finder  which 
tlieproceedinga  were  taken. 

Tbe  Mil  alao  alleged  a  proposed  Issue  of 
boada  to  tbe  amount  of  9400,000,  subject  to 


•fltea  br  trrijtatlon  bv  aald  dnrem  be  fnoluded 
wltbiD  auoh  dlatrtet:  ProMea,  Tbat  any  pereoQ 
whose  tanda  are  susoeptlble  of  trrlntion  from  the 
■une  source  mar.  tn  tttedtsoretlon  of  the  board, 
npon  applwatlOD  of  tbe  owner  to  said  board,  have 
auoh  lauds  Included  !□  BHld  district.  Said  board 
shall  also  make  ao  order  dlTldins  said  dtstriot  luto 
Are  divisions,  aa  oeartr  equal  in  else  aa  may  be 

Braotfcable.  wbloh  shall  be  numbered  Srat,  aeoond. 
ilrd.  fourth,  and  flftb,  aod  one  director,  who  shall 
be  a  treeliolder  In  the  dlvlalon  and  an  elector  and 
resident  of  tbe  diatrlot.  ahall  be  elected  by  each  dl- 
vlaion:  Provided.  That  If  a  majorltr  of  the  holders 
of  title,  or  evidence  of  title,  evidenced  aa  above 
provided.  petltiOD  for  tbe  fonnattonof  a  dlslTlet, 
the  board  of  sopervlaon  may,  if  ao  reqa rated  in  tbe 
petition,  ordar  that  tbere  mar  be  eltber  three  or 
flTO  dlreotor^  as  nid  board  wtv  order,  for  such 
dtstrlet,  and  that  tber  mar  tw  eieoted  by  tbe  dis- 
trietatlaqra;  Bald  board otaaperviaorashalltben 
give  DOtloeof  an  eleMlonto  be  beU  In  aneb  pro- 
posed dtatrlct,  for  the  purpose  of  detmnlnlnir 
whether  or  not  the  same  ehali  be  orgaolaed  under 
tbe  provlatODS  of  ttala  act.  Such  notloe  shall  de- 
■orlbetheboundarleaaoe8tablt8hed.and  Aall  des- 
ignate a  name  fur  such  proposed  distitot,  aod  said 
notloe  shall  be  published  for  at  least  three  weeks 
iwior  to  snob  atoetlOD  In  a  newspaper  put>ltahed 
within  said  oonntn  and  it  any  portion  of  such 
proposed  district  He  witbin  aoothv  county  or 
couDtles.  then  said  notice  shall  be  published  In  a 
newspaper  publlabed  within  each  of  said  counties. 
Such  notice  shall  require  the  elecf>r»  to  oast  bal- 
lots wbioh  shaU  contain  the  words  '  IrrlnUon  Dta- 
Crtot— T«B,'  or  'Irrigatioo  Dii>triot-lfo?  or  words 
eqalvmleat  tbeieto,  and  also  the  names  of  persons 
to  be  voted  for  to  fill  the  various  eleotlve  oilloee 
hereinafter presorlhed.  Noperson ahall beeotltled 
to  vote  at  any  election,  held  under  tbe  provisions 
ot  this  aot.  unleaa  he  shall  pospess  all  the  qualifloa- 
tlons  required  of  electors  under  tbe  general  eleo- 
tiOD  tawa  of  thlN  sttite. 

See  8.  Bucfa  election  ahall  be  ooDdncted  as  Dearly 
as  praotloablo  in  arcordnnoe  with  tbe  general  laws 
of  this  state:  iYmrfdcd.  That  no  particular  form  of 
ballot  shall  be  required.  Tbe  aud  board  of  super- 
visors shall  meet  on  the  Sd  Monday  next  suo- 
oeedlng  such  election,  and  proceed  to  cenvaa  the 
votes  cast  thereat,  and  If  upon  such  canvass  It  ap- 
pears that  at  least  two  thirda  of  all  the  votea  oaat 
are  'Irrigatiou  District— Yea,*  tbe  aald  board  shall, 
by  an  order  entered  on  Its  minutes,  declare  euch 
territory  duly  organized  as  an  Irrlvatton  diatrlct, 
under  toe  name  and  style  theretofore  dcsljrriated, 
and  ahall  declare  tbe  persons  receiving,  respec- 
tively, the  taigheat  numt>er  of  votes  for  auoh  aev- 
eralonoeato  Iwdnly  elected  to  auoh  offices.  And 
DO  action  shall  be  commenced  or  maintained,  or 
dereose  made,  affecting  the  validity  of  the  organ- 
iSRtlon,  unleas  the  same  ahall  have  been  comroeooed 
or  made  within  two  years  after  the  mnkins  and 
entering  of  aald  order.  Said  board  shall  cau^e  a 
oopy  of  such  order,  duly  certlOed,  to  be  immedi- 
ately filed  for  record  In  tbe  office  of  the  county  re- 
corder of  each  county  lo  which  any  portion  of  such 
landaare  situated,  wd  must  also  immediately  for- 
ward a  oopy  thereof  to  tbe  dark  of  tbe  board  of 
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supervisors  of  each  of  tbe  counties  in  wbloh  any 
poruon  of  the  diatrlct  may  lie;  aod  no  board  of 
aupervlsorsof  any  county,  tnoludlntr  any  portion 
of  auch  diatrlct.  sball,  after  the  date  of  toe  onran- 
laatlon  of  such  district,  allow  another  distnot  to  be 
formed  indndlnK  any  of  the  lands  in  such  district, 
without  the  consent  of  the  board  of  directors 
thereof;  and  from  and  after  the  dace  of  auob  tiling, 
ttao  organisation  of  such  diatrlct  shall  be  complete, 
and  the  olOc-ets  thereof  shall  be  entitled  to  enter 
Immediately  upon  tbe  duties  of  their  respeotive 
offices,  uiM>n  qualifying  In  accordance  with  law, 
and  Hball  hold  eucb  ofBoea  respectively  until  tbelr 
aucoessors  are  elected  nod  qualified.  For  tbe  pur- 
poses of  the  election  above  provided  ror.  tbe  said 
board  of  supervwora  must  estatdiab  a  convenient 
■umber  of  eleetlon  precincts  to  said  proposed  dls- 
tnoc,  aod  define  tbe  boundaries  tbereof.  wbtcb  said 
precincts  may  thereafter  be  obanged  lur  the  brard 
of  dIreotOTB  of  such  district.  In  anrdistriot  the 
board  of  dlreotors  thereof  mar<  upon  the  presents 
tlon  of  a  petition  therefor,  Mf  a  majority  of  tbe 
boldeiB  of  title  or  evkleDoe  of  title  of  said  dia- 
trlot, evMenoed  aa  above  provided,  ordnr  that  on 
and  after  tbe  next  Msulng  geneml  eleotloa  for  the 
distiiot  tbere  shall  be  eltbw  three  orUve  directors, 
as  said  board  may  order,  and  that  they  shall  l>e 
elected  Iv  tbe  diatrlot  at  large,  or  by  divisions,  aa 
so  petltioDed  and  ordered;  and  after  auoh  orasr 
such  directors  sball  be  so  eieoted.** 

(Sections  4  to  10.  Inolustve,  laovfde  ftor  tbe  tfeo- 
tlon  of  offloers  ot  tbe  compaoy  and  tor  tbelr  glr- 
log  twnda,  and  ar«  not  material  here.) 

"Sec.  U.  Oo  tbe  1st  Tuesday  In  March  next  fol- 
lowing their  election,  the  board  of  directors  ahall 
meet  and  organise  as  a  board,  elect  a  president  from 
tbelr  number  and  appoint  a  seeretary.  who  sball 
each  hold  office  during  tbe  pleasure  of  the  board. 
The  board  shall  have  the  power,  and  It  shall  be 
their  duly,  to  manage  and  conduct  tbe  business  and 
alfaira  of  the  district:  make  and  execute  all  necee* 
sary  oontracta;  employ  and  appoint  such  agenta, 
officers,  and  employeesaama,!  be  required,  aod  pre- 
scribe their  duties:  establish  equitable  by-laws* 
rules,  and  regulations  for  the  distribution  aod  use 
of  wat«r  amouK  the  owners  of  said  lands,  and  gm- 
erally  to  perform  all  such  acta  aa  shall  be  necestary 
to  full  V  carry  out  tbe  purposes  of  this  aoL  The 
said   br-lawa,  rules,  and  regulations  must  be 

Srinted  in  oonvenientform  for  distribution  in  the 
istrict  And  It  is  hereby  expressly  provided  tbat 
all  waters  distribotrd  for  Irrigation  parpoaea  shall 
be  apportioned  ratably  to  each  landowner  upon 
the  basis  of  the  ratio  wbloh  the  last  assessment  of 
such  owner  for  distrlot  purposes  within  aaiddls* 
trict  bears  (o  tbe  whole  sum  assessed  upon  the  dis> 
triot;  PrtrviJed.  Tbat  any  landowner  may  BSslccn  the 
right  to  the  whole  or  any  portion  of  tbe  wat«ra  so 
apportioned  to  hfm. 

•'See.  12.  The  board  of  directors  shall  hold  a  regu- 
lar monthly  meeting  in  their  office  on  the  Ist  Tues- 
day In  every  month,  and  luoh  special  meetinga  as 
may  be  required  for  tbe  proper  tranaacUoo  of 
buslnfss:  Provided,  That  all  special  meetings  must 
be  ordered  by  a  majority  ot  the  board.  The  order 
must  be  entoed  of  record,  and  Ave  days'  notice 
Uiereot  must,  itj  tbe  seeretary,  be  given  to  eaob 
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Ihe  deciifoD  of  tbe  electors  at  an  electfon  pro- 
poxed  tn  be  held  under  tbe  prorlaiona  of  the  act. 

Various  reasons  are  aet  out  Id  tbe  bill  upon 
wbicb  are  based  tbe  allefEatioo  of  the  invalidity 
of  tbe  act,  among  wbicb,  it  Is  stated,  that  the 
law  violates  tbe  Federal  Cooatitution  in  that  U 
amounts  to  tbe  taking  of  the  plaintiff's  prop- 
erty wftbout  due  process  of  law.  It  is  also 
staled  tbat  tbe  act  Is  in  violation  of  tbe  state 
GonstltulioD  In  many  diffecrat  particulars, 
wbicb  are  Ibereln  set  forth. 

Tbe  bill  also  aeka  tbat  the  assenmeot  may 
be  set  aside  and  all  tbe  pxooeedfngs  declared 
void  on  tbe  ground  of  the  invalidity  of  the  act 
itself. 

Tbe  defendants  demurred  to  tbe  first  bQl  of 
the  complainants  and  the  demurrer  was  over- 
ruled. Tbe  complaioaots  were  granted  leave 
to  serve  a  second  amended  bill  to  wbicb  tbe 
defendants  put  in  an  anawrr,  deoving  many  of 
tbe  material  allcgatloas  of  tbe  bill,  and  claim- 
ing the  entire  vaTidity  of  tbe  act. 

The  case  came  on  for  hearing  before  the  cir- 
cuit judge  by  coaseDt,upon  tbe  second  amended 
bill  of  the  complninants,  and  defeodanti^ 
answer  thereto,  and  tbe  court  gave  judgment 


against  the  defendants  bemose  of  tbe  nnotm- 
stitutiooallty  of  tbe  irrigation  act,  it  being,  as 
held,  in  vlolatloo  of  tbe  Xederal  Conatitutlon, 
as  tbe  effect  of  such  teg  alation  by  the  state 
was  to  deprive  complainants  of  their  properly 
without  due  process  of  law.  The  decision  of 
tbe  circuit  Judge  was  given  for  tbe  reasons 
stated  by  him  in  his  opinion  rendered  upon 
tbe  argument  of  the  demurrer  to  the  bill  of 
complainants,  and  some  of  the  facts  stated  in 
tbe  bill  and  admitted  by  tbe  demurrer  were 
denied  In  tbe  answer  subsequently  served  by 
tbe  defendants.  Tbe  sole  ground  of  tbe  decision 
was,  however,  tbe  unconsti  tutionality  of  tbe  act. 
as  above  stated,  From  tbe  "Judgment  [12^ 
entered  upon  tbe  decision  of  the  circuit  judge 
tbe  Irrigation  district  appealed  directly  to  thu 
court  by  virtue  of  tbe  provisions  of  Laws  of 
1891,  chap.  S17.  g  6  (36  Htat.  at  L.  836),  which 
give  an  appeal  from  tbe  circuit  court  direct 
to  tbe  Supreme  Court  "in  any  case  tbat  in- 
volves the  TOusirucUon  or  application  of  tbe 
Constiluttim  of  the  Cnited  States;"  and  also 
*'ln  any  case  in  which  the  Coostltntlon  or  law  of 
a  state  Is  claimed  to  be  In  eontraTention  to  the 
OoostltuUoa  of  the  United  SUtes." 


member  not  joinlnir  tn  tbe  order.  Tfae  oriler  most 
specif;  tbe  huelnees  to  be  trsDsaoted.  Bnd  none 
other  than  that  euedfied  must  be  traiwaoted  at 
aucti  special  tneetln^.  All  meetlnss  o(  tbeb<«rd 
must  oepublto.  and  threv  members  shall  ooustltute 
■  quorum  tor  the  traDsacilon  of  huslcem:  but  oo 
all  questions reqii I rlnK  a  vote  there  shall  be  a  coo- 
ourrenceof  atleast  three  memben  of  said  board. 
All  recoidsor  the  boardaball  beopen  tottie  iDspeo- 
tlOD  of  anv  elector  durlnu  business  hours.  The 
board  and  lis  aitenta  and  employees  shall  hare  tbe 
rlirbt  toenterupon  any  land  lo  make  surveys, and 
may  locate  Ihe  Dvopeaary  IcrlffaiJon  works  and  tbe 
line  for  any  canal  or  canals,  and  the  necessary 
branchee  for  the  same,  on  any  lands  which  may  be 
deemed  beet  for  auob  location.  Said  board  sball 
also  bava  the  riKbt  to  acquire,  either  by  purchase 
or  coDdemnaMou  oroiber  legal  means,  all  lands 
and  WHiers  and  water  rlgbis,and  other  property 
Deoessary  for  tbe  oonarruotlon,  use.  nupply.  main- 
tenance, repair,  and  Improvementa  of  aafd  canal  or 
canals  and  works,  tncludlna  canals  and  works  con- 
structed and  beloR  oonstmoted  by  private  owners, 
lands  for  reaervoirs  tor  tbe  stonura  of  needful 
waters,  and  all  neoeawTy  appurtenanoee.  In  case 
of  purchase  the  bonds  of  the  dtetrlot  berelnafter 
provided  for  may  be  used  at  their  par  value  In  pay- 
ment; and  In  ease  of  ooodemnatloo  tbe  board  shall 
proceed,  in  the  name  of  tbedtotrloC,  under  tbepro- 
vlslODSof  UtleTof  partSof  tbe  Gode  of  avil  Pro- 
cedure. Bald  board  may  also  oonatruot  the  neces- 
sary dama,  reaervotcv,  and  works  for  tbe  ooUeottoa 
of  water  for  said  dlstriot.and  do  any  and  every 
lawful  aet  necessary  to  tw  done  that  aufflctent 
water  may  be  f  umfsned  to  aaeh  landowner  in  said 
dhtrtot  for  irrlntloo  varpoaea.  The  oae  of  all 
water  regnlred  for  the  Irnaatlon  tbe  lands  of 
any  dtatrNst  formed  under  the  pro  vMona  ot  tUs  aet 
toaether  with  tbe  riRbts  of  way  tor  oanals  and 
dliobeSiSHesforreeervolra.  and  allotbWiwopertT' 
lequlteo  in  fully  carrjlnKOUt  the  provlsloiiBOf  tbb 
act  ts  bcretv  declared  to  be  a  public  use,  aubleot  to 
the  remilattnn  and  eootrul  of  tbe  slater  In  tbe  man- 
ner prescribed  by  law." 
(Sections  18  and  li  are  not  materlal.t 
*'8ea  16.  For  tbe  purpoee  of  oonstruoUnir  neoee> 
aary  Irrlgailnv  oanals*and  works,  and  aequlrlos 
the  neoeasary  property  and  rlirbts  tbeiefor,  and 
otherwise  ourylnit  oat  the  provisions  of  this  aet, 
tbe  board  of  dlreotcna  of  any  ancb  district  must,  as 
aooo  after  such  district  has  been  organised  as  may 
be  practicable,  and  wbeoever  thereafter  the  oon- 
BtroctJon  fund  has  been  exhausted  by  ezpenditurea 
herein  authorised  therefrom,  and  trtf  board  deem 
It  neoeasary  or  expedient  to  raise  additional  money 
for  Mid  purposes,  estimate  end  determine  tbe 
amount  of  money  necessary  to  be  raised,  and  shall 
Immediately  thereafter  call  a  speclsl  elecrioo,  at 
which  sb^  be  submitted  to  the  eleetora  at  suob 
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district  posMeslos  the  qualltloatlons  preecribed  by 
this  art,  the  qweatlon  whether  or  not  ibe  bonds  of 
saii^l  (li^^tnct  111  [hu  aiiiiiiint.  ii^  dt'tiTiiiinod  ><ball  be 
laBnert.  Noturo  of  such  olfctifni  must  U.- (riven  oy 
posting  notices  id  three  |)Ut<lic  pluijes  m  i-ucli  elec- 
tion precinct  in  aairt  district  lur  at  Icti-it  tivi'in.y 
diiys.  »nd  also  bv  piiblicntmii  of  eu(;li  notice  in  some 
newspaper  pulirisncd  iti  the  cuincy  whore  the  olhee 
of  the  hoard  ef  dLreciopi  Dt  sucli  ilisi  mci  la  requin-d 
to  be  kept,  once  a  week  for  at  li'ust  three  suet  esei  vo 
weeks,  Such  nollfcs  niiiei  Hpeoily  the  time  of 
bfildinR  the  electinn,  the  aniuiint  of  bniids  pro- 
p<i!-C(J  to  Ite  istiiril;  and  9Mid  election  musl  be  held, 
and  ilie  re-nli  thercoi'  derermined  and  dcclun-d  ia 
all  respi  i  i^'  US  ncurly  as  priicticable  in  conformity 
With  thf  Tiin\  iHlon-^  i.l  thi-;  aot  (tovernlnif  the  elec- 
tion of  nihciTfi:  I'm:  u/t'd,  Tliat  no  inForraalitlee  in 
CondiiirtluK  such  an  election  shjill  mvdliditte  the 
same,  if  Ihe  election  shiill  have  Itet'ti  "ttiorwiee 
fairly  conflicted.  At  such  election  tbo  ballots 
shall  contain  the  words  "Bonds— Yes,' or  "BondB— 
No,' or  words  equivalent  thereto.  If  a  majority  of 
the  voteg  cast  are  'Jtonds— Yes,'  the  board  of  direct- 
ors Shall  cause  bonds  in  said  amount  to  be  Issued; 
If  a  majority  of  the  votes  cast  at  any  bond  election 
are  'Bonds— NOjHhe  result  of  such  election  shall  be 
so  declared,  and  entered  of  record.  And  whenever 
thereafter  said  board  In  Its  Judarment  deems  It  for 
the  tieet  Interest  of  tbe  district  that  tbe  question  of 
lasuaoue  of  trands  In  said  amount.or  any  amount, 
snail  be  submitted  to  said  electors.  It  snail  so  de- 
clare of  record  in  Its  minutes,  and  may  ttaereoDon 
sutmlt  such  queetlon  to  said  eleotota  in  tite  same 
manner  and  with  like  aSaet  as  at  soeh  prertoua 
election.  .  .  .** 

(Tbe  remainder  of  the  aeetfon  provides  for  the 
matorina  and  paynent  ot  the  bonds,  and  Is  no* 
materlaL) 

(Seetton  18  Is  not  materlaL) 

^'Seo.  IT.  Said  twnds  and  the  Interest  thennn 
shall  be  paid  by  revemie  derived  from  an  annual 
astamment  upon  the  real  proper^  of  tbe  diatrlot; 
and  all  tbe  reial  proper^  in  tbe  dlstrlot  shall  t>e  and 
remain  Uable  to  be  assessed  for  such  payments,  as 
berelnafterprovlded. 

"flea  IB.  The  asBBSior  must,  between  tbe  1st  Hon- 
day  In  Karob  and  tbe  1st  Mooday  In  June,  In  each 
year,  assess  all  tbe  real  iwoperty  lo  tbe  distrlet  to 
the  peiaons  who  own.  olaln.  or  have  tba  pomessloii 
or  oontrol  ttaeteof.  at  Its  full  caA  value.  Re  must 

Erepare  an  assessment  book,  with  appropriate 
eadinin,  in  which  must  be  listed  all  suofa  property 
wuhin  tbe  district.  In  wbtoh  must  be  speolfled.  In 
separate  columns,  under  tbe  appropriate  bead: 
.  "First.— The  name  of  tbe  person  to  wbom  tbe 
property  Is  assessed.  If  tbe  name  Is  not  known  to 
tbe  assessor,  tbe  property  shall  im  smnssnrt  to  "un- 
known owocns.* 
"SeeomL— lAnd  by  lownafalh  range,  seotton,  ar 
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Tbis  csM  wad  th«  followlDgcascof  TregeaY. 
Board  ^  Dinetort  Q/MoeUtio  Irrigation  Di*- 
triet,  pMit  806.  wen  argued  and  submitted 
together  In  thli  ooutt. 

Jtetri.  A.  It.  Bbodaa.  Sajnael  F.  Sadth, 
and  Jf>hB  R.  Altken,  (or  appellRots: 

The  Wright  act  does  not  authorize  the  tak- 
ing of  any  property  without  due  process  of 
law  within  the  meaning  of  the  Oonstitutlon  of 
the  United  States. 

Bagar-r,  BeetamatiOH  DM.  2fe.  108,  111  IT. 
a  707  (28:  671>;  Palmer  v.  McHahon,  188  U. 
&  600  (88:  77S);  PiiUburg,  0.  C.  A  3t.  L,  S, 
Cto.  T.  Baekv$,  154  U.  B.  ^1  (88: 1081). 

In  addition  to  the  notice  and  opportunltr  to 
be  heard  before  the  board  of  equalization  pro- 
Tided  for  in  the  Wright  act,  the  property 
owner  In  an  irrigation  district  baa,  under  the 
ruling  of  the  supreme  court  of  California,  a 
further  remedy  against  an  illegal  assessment 
upon  lib  land. 

ntgta  T.  Owm,  94  Cal.  818;  McHiUen 
Ander$an,  96  U.  S.  87  (24: 886). 

A  propetty  owner  in  an  irrigatloD  district 
orftaDized  under  the  Wright  act  cun,  before 
his  land  is  taken  for  an  assessment,  contest  its 
T2?<dity  on  every  ground  open  to  a  property 
owner  Is  a  reclamation  district  formed  under 


the  art  before  this  court,  In  Hagar  t.  Sedamm- 
tion  Dint.  No.  108,  111  U.  S.  707(38:  671).  ex- 
cept as  to  the  amount  of  the  assp^ment  to  be 
paid  by  blm. 

The  irrigation  districts  authorized  to  be  or* 
ganfzed  under  the  Wrijtht  act  are  public  corpo< 
rations,  charged  with  the  duty  of  carrying  oat 
a  local  public  improvemenL 

Turloek  Irrig,  DM.  r.  WMianu,  76  Cal. 
800;  Central  Irrig.  DM.  t.  De  Lapps.  78  Cal. 
861;  OraU  v.  Poao  Irrig.  DM.  87  Cal.  140; 
People  T.  TurniuU,  88  CaL  6S0:  £0  Madera 
IrHg.  DM.  Sonde,  98  Cal.  896, 14  L.  K.  A. 
766:  PeopU  r.  Sdma  Irrig.  Diet.  96  Cal.  206. 

The  proceedings  by  the  board  of  supervisors 
for  the  orKsnizailou  of  ■an  irrigation  district 
under  the  Wright  act  are  almply  steps  towards 
the  creation  of  a  public  coiporatlon  to  exer- 
cise on  behalf  of  the  state  the  powers  given  by 
that  act. 

Central  Irrig.  DM.  De  Lappe,  79  Cat. 
868;  Be  Madera  Irrig.  Diet.  Bmdt,  98  Oal. 
8S8, 14  L.  R  A.  756. 

The  manner  in  which  a  corporation  shall  be 
created,  sod  the  powers  which  are  to  be  con- 
ferred on  such  bodies,  are  matters  wholly 
within  the  province  of  a  state  legislature  to 
determine,  controlled  only  by  the  ConstltuUoD 
of  the  state. 


fraotlonal  aeotloo.  and  when  Buoh  land  Is  not  a 
oODirreSBlooal  dlvtsloo  or  nibrttTlston,  by  metta  and 
Iwunda,  or  other  desortption  vuffloleot  to  Identify 
U.|lvln)i  Ko  ostlnaieof  ttae  Dumber  of  acres,  looat 
1^,  and  tbe  Improvementa  tbereon. 

**I!Mf4-CltrBiid  townlota.  namloff  ttie eltf  or 
town,  and  tbe  number  and  Uoek,  aooonUnr  to  the 
system  of  nunberinir  to  soeb  eitgr  or  town,  and  the 
iinproremeDli  thereon. 

-fVTurtA.— Tbe  cash  value  of  real  eitate  otbar 
than  city  or  town  lots. 

'*Fl/(A.— The  uaeb  valne  of  'jnprovemenia  on  sacA 
Bvaintate. 

"Sixth,— Tbe  oaib  value  of  dty  kod  town  lota. 

"Beventh.—Tb9  oaah  value  of  Improvements  on 
etty  and  town  lots. 

"Klffhth.— Ttae  cash  value  of  ImproTementi  on  real 
estate  usesKd  to  persons  other  Ihso  tbe  owners  of 
tbe  real  estate. 

**iV'fnlA.— Tbe  total  value  of  all  property  assessed. 

"^IVntA.— Ttae  total  value  of  all  property  after 
equallEBUon  by  ttae  board  of  dlreotora, 

^JEIerenf A.— Suob  other  tUofs  as  the  boaid  M- 
notots  may  require. 

"Any  property  wtilch  may  bave  eaoaped  tbe  pay- 
nent  of  any  asseoiineDt  for  any  year  staall.  In  addU 
tiOD  to  tbe  BHeesment  for  tbe  then  ourreotrear.be 
assessed  forsuob  year  with  the  same  effect  and  witb 
tbe  same  penaltlM  as  are  provMed  for  sueb  current 
year." 

(Section  Ills  not  materlaL) 

"Sec  80;  On  or  before  ttae  1st  Monday  fn  Aufust 
In  each  year,  tbe  assessor  must  eomplete  bis  sasefla- 
ment  book  and  deliver  It  to  tbe  secretary  of  tbe 
board,  whomust  Immediately  alve  aotloe  thereof, 
and  of  tbe  lime  tbe  board  of  dlrecton,  actlDR  as 
a  iNiard  of  eanallsatton,  wUI  meet  to  equalise  assess- 
meata,  by  publication  Id  a  oewapaiier  published  la 
eaoh  of  the  oounues  oomprttlnv  tbe  district.  The 
tline  fixed  for  tbe  maetloir  shall  not  be  less  than 
twenty  nor  more  than  thlr»  days  from  tlie  Orst 
puhllimtlon  of  tbe  notloe^  and  In  the  meantime  tbe 
assessment  book  must  remain  Id  the  ofltoeof  the 
aecretarr  for  the  ttspeotion  of  aU  persons  mtn- 

"SeowBL  TTpoDttiedajspecHM  In  tbe  noUoe  re- 
qolnd  Ity  tbe  precedtnk  seotlOD  for  tbe  meeting; 
the  board  of  dlreetois.  whiob  Is  hereby  conetHuted 
alward  of  equalisation  for  that  purpoae,  shall  meet 
and  oootlnue  In  sessloo  from  dur  to  day,  aahmaas 
mar  be  Dec-eeiarr.  not  to  exceed  ten  dsysifzolunve 
of  SuodaTs,  to  bear  and  determine  such  objections 
totbtfvBiuntloti  and  aswssment  as  may  oome  be- 
fore ihem.  end  tbe  board  may  chanxe  tbe  valuation 
aaniay  tie  Just.  Theserreurror  tbe  Ixwrd  shall  be 
present  durlnv  Us  seestons  and  note  aU  etaanxes 
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made  Id  tbe  val  uatloa  of  property,  and  In  the  namea 
of  tbe  persona  whose  proper^  Is  asseased,  and 
wltbin  ten  days  aftertheoloeeof  the  session  beshall 
have  tbe  total  values,  as  flnally  equallied  by  ttae 
board,  extended  Into  oolumue  and  added. 

'"See.  Sf,  Tbe  tmard  of  directors  staall  then  levy  an 
assessment  sutBolcot  to  rafw  ttae  annual  Interest  oa 
the  outsiaodlDx  bonds,  and  at  tbe  expiration  of 
ten  years  after  ttae  lasulox  of  bonds  of  auy  Issue 
must  Increase  said  assenment  to  an  amount  sullt- 
oient  to  raise  a  sum  sufSoient  to  pay  tbe  pnuoipal 
of  t|ie  outstaodlDx  bonds  as  they  mature.  The 
secretary  of  tbe  board  must  oomuute  and  enter  In  a 
separate  column  of  ttae  assossmeot  book  tbe  reapec 
ttve  sums.  In  dollan  and  cents,  to  be  paid  as  an  as- 
seeement  on  tbe  property  therein  enumerated. 
When  collected,  tbe  aaseosmcDt  shall  be  paid  Into 
the  district  tnwaury,  and  shall  constitute  a  special 

fund,  to  be  oalled  tbe  'Bond  Fund  of  Imxatlon 

District.'  In  case  of  tbe  neglect  or  refusal  ot  tbe 
bfwrd  of  dlreotots  to  cause  such  assessment  and 
levy  to  be  made  as  In  this  act  provided,  ttien  the  as* 
aessmeut  of  property  made  by  tbe  county  assessor 
and  the  state  board  of  equaltaation  shall  be  adopt- 
ed, and  ahall  be  the  basis  of  aasessmenta  for  tba 
district,  and  ttae  board  ot  supervisors  tor  the  coud  ty 
In  wbloh  tbe  olBoeor  ttae  board  of  directors  la  situ- 
ated shall  cause  an  assewmeot  roU  tor  said  district 
to  t)e  prepared, and  staall  make  itaelery  required  by. 
this  act,  in  the  same  maunerand  with  tbe  llkeetreot 
aa  If  the  same  had  been  made  by  said  board  ot  di- 
rectors, and  all  ezpeDBea  Incident  ttaereto  shall  be 
borne  by  such  dieirlcu  In  case  of  tbe  neglect  or 
refusal  ol  tbe  coUeotor  or  trvasurer  of  tne  dlsirlot 
to  perform  ttav  duttealnpoaed  by  law,  then  tbe  tax 
ooFleotor  and  treeaurer  ot  tbe  oouoty  In  which  tbe 
otBoe  of  the  tKMtrd  of  directors  Is  situated  must, 
respectively,  perform  such  duties,  and  shall  be  ae- 
countable  therefor  upon  Uielr  offldal  bond  as  In 
other  cases. 

"Seo.  n.  Tbe  aaaessment  upon  real  iwoperty  Is  a 
Hen  aealnst  tbe  property  sseessed  from  and  after 
tbe  Ist  Sfooday  tn  Harcb  for  any  year,  and  the  Ileo 
for  the  txnds  of  any  Issue  shall  t>e  a  preferred  Ueo 
to  that  for  any  subsequent  Issne,  and  auoh  lien  la 
nottemoved  until  tbe  aaseaements  are  Mid  or  tbe 
property  sold  for  the  payment  thereof.** 

(Seeitons  H  to  80,  Inclusive,  provide  forooileotinir 
tbe  aasessments  and  tor  tbe  sale  ot  the  lands  or 
tboee  not  paylnv,  the  vtvlnc  of  deeds  upon  such 
sale,  and  for  tbe  redemption  of  tbe  lands  so  sold 
and  for  tbe  i^racter  of  the  deed  aa  to  Ita  belnx 
prima  ftHMevidenoe,andlneomeoasesoonclusive 
evidence,  of  the  rexuMrltr  of  ttae  prooeedlnce,  and 
sucb  seotiooa  and  the  remainder  <a  tbe  act  are  not 
material  to  tbe  peassnt  mqubcyj 
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Quint  T.  BesS^n,  108  Cal.  506;  People  T. 
Bagar.  52  Cal.  171.  188;  Reclamation  Dist. 
No.  If 4  T.  Graf,  95  Cal.  601;  Steamp  Land 
JHtt.  ISO  T.  Silver.  98  Cal.  08;  Reelamatum 
Ditt.  No.  S4S  V.  Turner.  104  Cal.  884;  Batti- 
mere  d  P.  m  Cto.  v.  Finh  Baptiet  OKunft, 
187  U.  S.  568  (84:  784):  Aldtiecm,  T.A8.F. 
B.  Co.  T.  Wilton,  88  Eu.  228;  Clement  t. 
^r«t,  29  Mich.  19. 

No  Federal  qu«itlon  cu  posalbly  arise  out 
of  proceediogs  for  tbe  organization  of  an  Ini- 
gstioa  district  aader  tbe  Wright  act. 

l^regea  v.  Owns,  94  Cal.  819. 

The  dfatiocHoD  between  a  itatnte  such  ai 
that  autborizing  the  opening  of  Moptgomery 
arenue,  and  one  In  wblcb  there  is  a  provision 
for  notice  and  u  opportunitv  to  be  heard  la 
pointed  out  in  SpaiUding  y.  North  Snn  Fran- 
deeo  BometUead  J  B,  Atto.  87  Cal  46;  Cindn- 
nati,  N.  O.  ^  P.  B,  Co.  t.  Eentueky 
{"Keniuckit  R.  Tax  CaeaT)  115  U.  8.  821  (29: 
414). 

The  enactment  of  the  Wright  act  hy  the 
legislature  of  the  sfate  of  California  was  a 
legitimate  exercise  of  its  authority,  within  the 
scope  of  its  power  to  provide  for  tbe  welfare 
Uo  prosperiiy  of  the  people  of  the  state. 

TuHoek  Irrig.  Ditt.  t.  Wiiliame,  76  Cal. 
860;  Eagarw.  Yato  County  Supera.  4,7  C912SS; 
Cotter  T.  Tide  Water  Go.  18  K.  J.  Eq.  66;  Tide 
Water  Co.  t.  Cotter,  18  N.  J.  £q.  621,  90  Am. 
Dec  684;  WurU  t.  Hoagland,  114  U.  &  606 
(29:  229). 

The  use  of  water  for  the  irrigation  of  land, 
provided  for  in  tbe  Wright  act.  Is  ■  public  use. 

Lux  T.  Bamin,  69  Cal.  808:  WiUiamt  v. 
Se^  DUt.  No.  e,  88  Yt.  276;  TiObot  t.  Bud- 
ton,  16  Gray,  426;  Stockton  AY,  R,  Co.  t. 
Stockton.  41  Cal.  168. 

Tbe  agricultural  or  industrial  neceflsltirt  of 
tbe  people  of  a  state  may  sometimes  require 
of  its  legislature  and  courts  a  declaration  that 
water  or  any  other  commodity  is  the  subject  of 
public  use,  althougb,  under  different  arcum- 
Btances,  tbe  use  might  be  deemed  tobei^vate. 

Dayton  Gold  <6  S.  Min.  Co.  T.  SeawU,  11 
Nev.  400;  Ourp  v.  Dumdd.  1  Ariz.  609. 

Water  supplied  under  the  Wright  act  Is 
none  tbe  less  a  public  use  becsose,  by  the  pro- 
visions of  that  act,  only  tbe  landowners  within 
the  Irrigation  district  are  to  be  supplied  with 
water. 

Miller,  Em.  I>om.  g  19;  Lux  v.  Baggin,  W 
Cal.  808. 

Water  for  Irrigation  purposes  has  been  a 
public  use  in  many  countries  for  ages.  Under 
tbe  Wrigbi  law,  and  relying  upon  tbe  repeated 
decisions  of  the  supreme  court  of  California 
Uiat  it  is  ft  valid  law,  vast  sums  have  been 
raised  by  the  sale  of  bonds  and  expended  in 
the  coDstructioD  of  canals,  reservoirs,  and 
other  irrif^tion  works. 

The  Wright  act  does  not,  In  any  of  Its  pro- 
visions, autborize  the  taking  d  fnlvnte  i»op- 
erty  for  a  private  use. 

It  is  exclusively  within  the  province  of  the 
legislature  of  a  state  to  determine  in  what 
manner  and  at  what  time  a  local  public  im- 
provement shall  be  effected,  ud  tbe  mode  in 
which  tbe  expenses  of  such  improvement  shall 
be  apportioned  and  paid  by  tbe  owners  of  the 
property  benefited  thereby. 

Spencer  v.  Merdiant.  120  U.  B.  840(81:  768); 
874 
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Molrile  County  v.  famiaU,  102  U.  8.  691  r26: 
288):  Baily  v.  Saope,  47  Miss.  878;  Cleveland 
V.  Trim,  18  R  I.  69;  JSxeeUior  manting  A 
Mfg.  Co.  V.  Qreen,  89  La.  Ann.  456;  WiUiamt 
V.  Detroit,  2  Mich.  070;  Bumetl  v.  Saora- 
mmto,  12  OsL  84;  People  t.  Broei^njk  N.  T. 
419.  55  Am.  Dec.  266;  Anefy  v.  £bn  Whtneitw 
Oat  Co.  28  CaL  845. 

When  a  law  has  been  construed  the 
highest  court  of  the  state  in  which  it  was  en- 
acted, and  it  baa  been  uniformly  held  that  the 
law  Is  not  in  contravention  of  the  Constitution 
of  the  stat^  that  owstruclion  is  Undlngontlie 
Federal  courts. 

Turloei  Irrig  Ditt.  v.  WiUiamt,  76  CaL  860; 
Orall  V.  Poto  Irrig.  Diet.  6?  Col.  140;  Modesto 
Irrig.  Diet.  v.  Tr^,  88  Cal.  884;  Re  Madera 
Irng.  Ditt.  Bondt,  92  Cal.  296,  14  L.  R  A, 
755:  Out  V.  Minnesota,  76  U.  8.  9  Wall.  85 
(19:  578);  Bank  of  Bamilton  v.  DwUey,  27  U. 
8.  2  Pet.  492  (7:  496);  Batt  Bartford  v.  Bart- 
f&rd  Bridge  Oo.  61  U.  8.  10  How.  611(18: 518); 
Chambers  Gouniu  v.  Clem.  88  D.  8.  21  Walt 
317  (22:  017);  Elmteood  v.  Man^,  92  U.  8.  288 
(23:  710). 

The  system  of  works  proposed  for  the  irri- 
«tlon  of  lands  within  Fallbrook  Irrigation 
District  are  not  experimental,  uncertain,  or 
problematical. 

llie  appellee,  Maria  King  Bradley,  bad  am- 
ple opportunity  to  be  beard  respecting  tbe 
validity  of  the  UOO.OOO  of  bonds  issued  by  tbe 
appellant.  The  Fallbrook  Irrigation  District,  in 
the  confirmation  proceeding  instituted  hj  the 
board  of  directors  of  that  district. 

Tbe  Mil  of  complaint  in  tbe  case  at  bar  does 
not  disclose  any  equity  entitling  the  appellees, 
or  eitber  of  them,  to  relief. 

Mr.  Beidamin  Harriaoo  made  oral  arga- 
ment  for  tbe  appellants  and  an  appearance 
was  also  enteied  for  them  \xj  Mr,  It.  Pereif 
Wright. 

Metert.  WitliamD.  Outhrie  and  Clarence  A. 
Seward  filed,  by  leave  of  tbe  court,  a  toief  for 
bondholders. 

Mr.  Qeor^  H.  Maxwell,  for  appellees: 

The  broad  question  of  the  power  of  arid 
states  to  carry  out  a  state  policy  of  Irrigation 
is  not  involved  here,  and  this  power  will  be 
unimpaired,  though  the  Wright  act  be  uncon- 
stitutional. Any  stale,  by  the  exercise,  within 
well-established  constitutional  limitations,  of 
Its  power  of  general  taxatioo  tt»  a  pubUc  pur- 
pose, or  of  assessment  for  a  local  Improvement 
upon  lands  benefited,  may  provide  for  the  ir> 
rigation  of  its  arid  lands. 

Dill.  Mun.  Corp.  §  66:  Rmentt<(ftlU  Vhi- 
tenitg  v.  WiUiamt,  9  Gill  &  J.  860. 

Tbe  Wright  uA  vested  la  self-constituted 
petitioners  powers  to  determine  the  expedi- 
ency, fix  the  boundaries,  and  thereby  control 
the  organization  and  operations  of  urigatioa 
districts,  and,  without  a  bearing,  to  subject 
private  property  to  burdens  of  assessment 
amounting  to  confiscatioQ.  giving  to  communi- 
ties power  to  assess  without  limit,  and  with- 
out any  regard  to  benefits,  for  so  alleged  pub- 
lic use  which  is  in  fact  private,  the  one  class 
of  property  selected  to  besr  these  burdens. 
No  law  could  so  violate  natural  justice  and 
constitutional  rights,  and  operate  succerafully. 
It  is  communism  and  conflscaUcn  under  the 
guise  of  law. 

m  D.s. 
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M^OuUiKih  T.  Margktnd,  17  U.  8.  4  Wheat. 
4S8  (4:  906);  OuOen  t.  0Jtodbni  Water  Oa.  118 
CbI.  510. 

ABftessmeoU  for  loca}  public  improvemeats 
•re  an  exercise  of  the  general  power  of  taxa- 
tioD,  but  are  cootrolled  br  principles  aod  con- 
•titutlOQal  limitatioDS  diflereot  from  those 
goTemiog  tazatioD  for  revenue  for  govern- 
mental  purposes.  The  prioclpie,  that  private 
property  shall  not  be  taken  for  public-use  witb- 
«at  just  compeDsatioD,  which  ninits  the  exer- 
dae  of  tlie  power  of  eminent  domain  lUtewise 
limits  this  power  of  assessment,  because  such 
•asessmenU  are  levied  in  the  exercise  of  the 
•overeigQ  power  of  the  people  to  provide  for 
the  geoeral  paUie  welfare,  ud  the  only  grouDd 
upon  which  tbeir  levy  upoo  specific  properly 
Instead  of  upon  the  whole  public  can  be  justi- 
fied is  that  the  property  assessed  Is  specially 
benefited,  and  thus  receives  compensatioD  for 
the  burdens  imposed  upoo  It. 

lUinoit  a  B.  Co.  r.  Dteatwr,  147  U.'S.  107 
(87:  184);  State,  Agent,  v.  Newark,  87  N.J.  L. 
421 :  ne  Madera  Irrig.  Ditt.  Sonde,  02  Cal.  826. 
14  L  R.  A.  755;  Tide  Water  Co.  v.  CWter.  18 
M.  J.  Gq.  027.  00  Am.  Dec.  684;  ffammett  v. 
Philadelphia,  65  Pa.  153,  8  Am.  Rep.  615; 
WaAington  Avenue,  69  Pa.  860,  8  Am.  Rep. 
265;  Morewood  Avenue.  159  Pa.  27:  Stuart  v. 
Pattner,  74  N.  Y.  180,  80  Am.  Bep.  280; 
Sate^v.  AoM.  110  N.  0.  89.  17  L.  R  A. 
S80:  Creighton  r.  Maneon,  97  Cal.  618;  Chi- 
eago  v.  Lamed,  84  111.  278,  White  Soginate, 

67  Mich.  40;  Birmingham  v.  Klein,  89  Ala. 
466.  8  L.  a  A.  860;  Bridgeport  t.  New  York 
AN.  B.B.CO.W  Ck>Dn.  262,  4  Am.  Rep.  68; 
Oheaney  v.  Hooter^  9  B.  Mon.  841. 

The  power  of  assessment  for  lonl  puUlc  im- 
^vements  Is  bssed  upon  special  benefits  to 
the  property  assessed  and  is  limited  to  property 
benefited  by  the  improvement,  and  the  assess- 
ments must  be  apportioned  according  to  bene- 
fits. Property  not  benefited  by  the  Improve- 
ment cannot  be  subjected  to  assessments  for  its 
ooDstruction,  ud  sssessmentscaooot  be  levied 
In  excess  of  such  benefits.  These  llmiiaiions 
are  the  law  of  the  land,  established  by  a  long 
current  of  judicial  decisions,  resting  upon 
fundamental  principles  of  natural  justice  and 
conslitutional  Kovernment.  nnder  the  Wright 
act  the  assessments  are  not  based  upon  or  ap- 

erttoned  according  to  benefits.   Property  not 
neflted  is  assessed  and  the  burdens  of  assess- 
ment are  perpetual  and  not  limited  to  benefiis. 

Taylor  V.  Polyner,  81  Cal.  854:  Be  Market 
Street.  49  Cal.  549:  Sharpe  v.  ^i>,  4  Hill,  82; 
Maeon  v.  Pattg.  67  Miss.  878. 84  Am.  Rep.  451 ; 
Eirbg  v.  Shato,  10  Pa.  258;  Schenlep  v.  Com. 
86  Pa.  29,  78  Am.  Dec,  359;  MeOonigle  v.  At- 
legheng  City,  44  Pa.  118;  WatAington  Avenue, 

68  Pa.  860,  8  Am.  Rep.  255;  Piiterton  v.  Sodetif 
for  Setabliihing  Ve^iU  Manufaeturet,  24  N.  J. 
Jj.  Be  Application  for  Droinage  in  Pateaie, 
Eetex,  and  Morrit  Counties.  85  N.  J.  L.  497;  St. 
John  V.  EattSt.  Z.flWtf,  50IH.  92;  L«v.  Rugglee. 
62  IIL  427;  Re  Albany  Street,  11  Wend.  149,  25 
Am.  Dec.  618;  TMcMeld  v.  Vernon.  41  N.  Y. 
188;  Stuart  v.  Palmer,  74  N.  Y.  189,  80  Am. 
Rep.  280;  Canal  Bank  v.  Albany,  9  Wend. 
244-250;  William  and  Anthony  Street*,  19 
Wend.  678;  Re  Flatbuth  Arenue,  1  Barb.  293; 
More%eood  Avenue,  150  Pa,  20;  Allegheny  City 
T.  Western  Penn^cania  B.  Co.  186  Fa.  87S: 

t«4  r.  .•5. 
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Be  PittAurgh,' IS»  Pa.  434;  Tte  Park  Aoenn* 
Setter,  169  Pa.  488;  Hate  v.  Kenotha.  29  WiSL 
605;  Johnton  v.  Milwaukee.  40  Wis.  81S;  Re 
Fourth  Avenue,  8  Wead.  453,  note  a;  State, 
Kean,  v.  Drigge  Drainage  Co.  46  N.J.  L.9I-94; 
State.  Beynolds,  v.  Patereon.  48  N.  J.  L.  486; 
Statt,  Nea  York  A  Q.  L.  B.  Co.,  v.  Kearney 
Twp.  Off  N.  J.  L.  468.  471;  Narfotk  y. 
Chambertain,  80  Ya.  106.  ZIS;  Banteotn  r. 
Omaha,  1 1  Neb.  87;  State,  Burger,  v.  Bameey 
County  IHet.  Ct.  88  Minn.  205,  807;  8taU, 
Central  Nm  Jertey  LanddtZ.  Co.,  v.  Bayonne, 
56  N.  J.  L.  2S7,  801;  People,  Martin,  v.  Brook- 
lyn, 28  Barb.  174:  Blwood  v.  Bochttter,  48 
Htm,  114;  Clark  t.  Dunkirk,  18  Hon,  181, 
AfTd  75  K.  Y.  612;  Cooley,  Taxn.  Sd  ed.  607; 
Burroughs,  Taxn.  460. 

Benefits  to  justify  assessment  most  be  spe> 
eial,  direct,  immediate,  and  certain.  Under  the 
Wright  act,  city  and  town  property,  covered 
vrlth  buildings  and  permanently  devoted  to 
uses  excluding  the  possibility  of  irrlgstioo, 
and  lands  and  property  incapable  of  being  ir* 
rigated,  and  all  improvements  on  any  real 
property  which  are  required  to  be  separately 
assessed,  are  included  in  irrigation  districts, 
and  assessed  for  the  construciion  of  an  irriga- 
tion system  from  which  tliey  cannot  derive 
any  benefit  except  such  uncertain  possibility 
of  collateral,  indirect,  and  remote  advantage 
as  might  result  from  the  irrigation  of  other 
property  in  the  neighborhood.  Such  remote 
and  indirect  benefit  will  not  warrant  an  assess- 
ment on  any  land  for  a  proposed  public  Im- 
provement. 

Friedenwaldr.  Baltimore,  74  Md.  116;  State, 
Neva  Jereey  R.  d  T.  Co.,  v.  Newark,  27  N.  J. 
L.  190;  State,  Agene,  v.  Newark,  87  N.  J.  L. 
422;  Be  llburth  Avenue,  8  Wend.  468; 
T^nuuT.  Qe^n,  86  Mich.  162,  24  Am.  Rep. 
685. 

The  assessments  levied  under  the  Wright 
act  are  an  exercise  of  the  power  of  assessment 
for  local  improvement,  and  their  constitution- 
ality must  be  determined  under  the  principles 
conlrolllog  this  power  of  assessment  as  distln* 
guifibed  from  principles  applicable  only  to  gen- 
eral taxation  nr  eminent  domain,  or  ue  exer- 
cise of  the  police  power  or  power  to  regulate 
a  common  use  or  provide  for  a  common  im- 
provement among  several  owners.  The  de- 
cisions sustaining  the  Wrigbi  act.  and  the 
cases  cited  and  arguments  advanced  in  Its  sup- 
port, rent  upoo  wrong  premises  and  false  rea- 
soning, because  they  utterly  confuse  the  ptin- 
ciplrs  governing  these  different  braoclies  of 
the  exeicist;  of  the  power  of  ibe  state,  and, 
though  conceding  the  Wright  act  to  be  an  ex- 
ercise of  tliu  power  of  assessment,  seek  lomnin- 
taio  it  under  principles  and  autborilies  appli- 
cable only  to  general  taxation  or  eminent  do- 
main or  uie  police  power. 

Davideo'i  v.  New  Orleane,  96  U.  S.  97  (24: 
616);  Norfolk  T.  Chamberlain,  89  Vs.  196; 
Turlock  Irr^.  Diet,  v.  WiUiamt,  76  Cal.  360; 
Hagar  v.  Yolo  County  Supere.  47  Cal.  222; 
Uummett  v.  Philadelphia.  66  Pa.  153,  8  Am. 
Rep.  616:  /leadT.  Amoekeag  Mfg.  Co.  118  U. 
8.  U  (28:  830);  Wurt$  v.  Boagland,  114  U.  S. 
614  (20:231). 

The  lezislature  in  the  exercise  of  Its  power 
of  asi'esa-neiit  for  a  local  pubUo  improvement 
has  power  primarily  to  determine  the  neosarity 
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for  tlM  ImproreincDt,  to  detenntne  wbat  prop- 
erty will  be  beneiSied  therebj,  to  deaignate 
tbe  dlitrlctwllhia  which  the  assessmeDts  are 
to  be  collected,  and  to  fix  tbe  mode  of  their  ap- 
portloomeot;  but  tbU  power  U  not  without  re- 
itrictioo*  or  Id  all  caies  MDctDilre  and  beyond 
judicial  control.  It  is  onlr  where  the  legisla- 
ture, or  tbe  subordtoate  body  to  whom  Its  power 
may  be  delegated,  has  exerased  ita  judgment 
in  tbe  determination  of  a  question  of  fact  rela^ 
Ing  to  any  of  these  matters  which  has  been 
committed  to  Its  discreUon  that  its  action  is 
conctiiiiTe,  aod  erea  then  It  la  not  neceasarlly 
so  if  it  has  acted  In  an  arldtrary,  oppressire. 
or  fraudulent  manoer  or  has  in  any  way  acted 
in  excess  of  its  power.  WheneTeT,  as  is  the 
case  of  tbe  Wright  act,  it  appears  that  a  prin- 
ciple of  law  has  been  riolated,  as  by  the  in- 
clusion of  lands  cleorly  not  benefited,  or  by  the 
appliciillon  of  a  wrong  basis  of  apportionment, 
the  legislative  action  will  be  held  void  by  the 
couru,  because  in  excess  of  its  powers. 

J^gopl«,  itarein,  v.  Brvokl$n^  28  Barb.  174; 
L$Roy  V.  Aw  York,  20  Johns.  480.  11  Am. 
Dec.  289;  Paulton  v.  P&rUand,  16  Or.  499,  1 
L.  R  A.  678;  M<wm  t.  Speneer,  86  Ean.  S13; 
ataie,  Burgfr,  r.  Bamaey  Countj/  DM.  Ot.  88 
Minn.  295;  MerriU  v.  Bumphrtv,  21  Hicb. 
178;  Chicago  v.  Burtiee.  24111.  489;  AOanta  v. 
(fate  Vitg  Street  H.  Cb.  80  Ga.  27(t:  fhring 
VaUey  Waterwork*  r.  Ban  Franeiteo  Oity  <£ 
CQutUy.  82  Cal.  2»6.  6  Am.  Itep.  756;  Tick  Wo  v. 
Uopkim,  118  U.  S.  856(80:  220);^imodT.  Roch- 
Mter,  48Huo,  lOi;  /Jnssen  v  Roeiiesler.eSN.  T. 
616;  Thoma$  v.  Gain,  oS  Hicb.  155, 24  Am.  Rep. 
585;  Lexington  v.  MeQuiUan,  9  Dana,  518.  85 
Am.  Dec.  159;  T^atpU,  Parker,  v.  Jeffertrm 
County  Ct^N.Y.  604;  GraAam  v.  Conger, 
85  Ky.  582:  Re  New  York  ProUefant  Epiaeopat 
Fubtte  School,  75  N.  Y.  824;  Ma»ter$  r.  Port- 
land. 24  Or.  161. 

The  Wright  act  violates  general  principles 
of  coDStituilooal  law  by  which  this  court  will 
unquesiiooahly  be  guided  in  ibis  case,  as  It  is 
one  of  originnl  Federal  Jurisdiction;  but  these 
same  principles  are  a  part  of  tbe  general  law 
of  the  land,  aod  when  they  are  violated  in  the 
taking  of  private  pmperty  it  is  taken  without 
due  process  of  law,  and  its  owner  is  deprived 
of  tbe  equal  protection  of  the  law,  and  may 
claim  tbe  protection  of  tbe  Federal  Constitu- 
tion, no  malter  whethn  the  case  be  one  of 
original  Federal  Jurisdiction  oran  appeal  from 
astnic  court, 

ShaipltM  V.  PhiladelfHtia,  21  Pa.  168. 59  Am. 
Dec.  759;  Den,  Murrai/,v.  llaboken  Jxind&.L 
Go  69  U.  8.  18  How.  272  (15:372):  Burta<fo  v. 
Cal'fornia,  110  U.  8.  585  (28:234j>:  San  Maieo 
Count!/  V-  Southern  P.  R.  Co.  18  Fed.  Rep. 
788:  Soeneer  v.  Merchant,  125  0.  8.  858  (SI: 
76'i);  iMtideon  t.  Jfeta  Orieane.  M  TJ.  S.  97 
{•24:  616). 

A  bearing  is  essential  to  due  processof  law; 
aod  whenever  an  assessment  district  b  to  be 
created  by  any  subordinate  leirtslalive  body, 
aod  asssessments  are  to  be  levied  on  laodii 
therein   for   tbe  construction    of   a  local 

Eblic  improvement,  every  landowner  must 
ve  a  hearing,  at  some  stage  of  tbe  pro- 
ceedings, before  tbeasResameot  becomes  a  final 
charee  against  bis  land,  at  which  ho  may  obow 
that  Ilia  lands  are  not  or  wlll'not  be  benefited 
by  tlM  prc^Kwed  improveineDt,  or  that  the  aa- 
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sessment  against  him  is  not  In  proportloa  to 
benefits  or  is  in  excess  of  benefits,  ana  this  bear- 
ing must  be  given  as  a  matter  of  right,  before 
a  tribunal  having  power  and  wboea  duty  it 
shall  be  to  exclude  tbe  landa  or  relieve  tlwm 
from  asseaameot  if  not  benefited,  or,  tf  at- 
sessmentsaFelnexceas  of  or  not  proportltMiateto 
benefits,  then  to  readjust  them  or  declare  them 
invalid;  and  the  landowner  cannot  be  deprived 
of  this  right  to  a  hearing  by  any  determina- 
tion of  the  legislature  fixing  in  advance  an  ar- 
bitrary basis  of  apportionment,  with  reference 
to  unknown  future  condilioDs,  as  to  which  (be 
legislature  could  have  bad  no  knowledge  upon 
which  to  base  tbeexerclse  of  any  Judgment  or 
dipcrotinn  in  reaching  its  determination,  or 
clothing  tbe  assessment  district  In  itte  guise  of 
a  public  f!orporation. 

Lotoer  King*  River  Redamation  Dili,  v. 
Phiaipe,  108  CaL  806;  Ctark  v.  Van  Rienudyk, 
18  U.  S.  9  Cranch.  160  (8:  690);  Rmeen  v. 
IPAeefef-,  105  N.  T.  678;  F)upU  r.  Benion,  04 
Hun.  471;  Speneer  v.  Jferalant,  125  U.  8.  856 
(81:767):  Pnuleen  r.  Piortland.  149  U.  8.  80 
(87:  687);  Stuart  v.  Palmsr.  74  N.  Y.  188,  80 
Am.  Rep.  289;  ifaeon  v.  Patt^,  07  Hiss.  878, 
84  Am.  Rep.  451;  Dmrv.  Fiirmington,  70  Me. 
515;  Ofipreat  Pond  Draining  Co.  v.  Baop^,  3 
Met  (Ky.)  850;  Bow^  t.  Taeoma,  8  Wash. 
711;  Cooley.  Taxn.  640,  641. 

It  is  contended  tn  support  of  the  Wright  act 
that  tbe  bearing  before  the  aupervisors.  when 
they  are  to  hear  tbe  petition  for  the  formation 
of  uie  district,  affords  to  the  landowner  all  the 
opportuDily  for  a  hearing  to  which  he  Is  en- 
titled upoD  tbe  queatioD  of  benefits,  aod  con- 
sequenily  that  the  act  does  not  in  this  respect 
take  property  without  due  process  of  law. 
This  cannot  be  so,  for  the  reason  that  under 
tbe  provisions  of  the  act  as  construed  by  tlie 
supreme  court  of  California  It  is  practically 
imnosflDilefor  any  facts  to  be  established  at 
this  beariog  by  any  objecting  landowner 
which  would  give  him  the  rigbt  or  which 
would  make  it  ihedutyof  the  board,  upon  the 
ground  that  his  lands  were  not  benefited,  or 
upon  any  ground  whatsoever,  to  exclude  any 
lands  which  bad  been  included  In  tbe  bounda- 
ries of  tbe  proposed  district  as  fixed  by  tbe  pe- 
tliloners  Id  the  petition  for  its  organization. 

Santa  CUtra  Cnuntg  v.  SouUiem  P.  R.  Co.  IS 
Fed.  Rep.  8S5;  Seott  T.  TWaA?,  86  Fed.  Rep. 
885:  Mewn  v.  Shieldt,  61  Fed.  Rep.  718;  ^7^ 
man  v.  Baltimore,  73  Md.  687,  11  L.  R.  A. 
224:  San  Mateo  Oountgr.Boutlmn  P.  &  C!».  18 
Fed.  Rep.  722. 

Tbe  radical  changes  from  the  Wrisrht  act, 
which  have  been  made  in  the  irrigation  dis- 
trict laws  of  Nebraska,  Idaho,  and  Oregon, 
which  were  framed  in  the  light  of  experience 
with  the  practical  operations  of  the  Wright  act, 
strongly  support  our  argument  that  uie  un- 
constituttonal  features  of  tbe  Wrightaot  make 
it  impojsible  for  any  such  law  to  operate  suc- 
cessfully, and  show  that  these  later  statutes 
have  sought  to  eliminate  those  uocoostitu- 
tional  features  of  tbe  Wright  act  which  have 
given  risn  to  its  most  grievous  oppressions,  aod 
which  will  work  tbe  practical  destruction  of 
anv  law  em1>odyin^  such  provinions. 

It  is  a  wt'led  principle  of  universal  law,  and 
Is  the  law  of  the  land  in  tbia  nation,  that  the 
right  to  compensation  whenever  private  prop- 
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erty  Is  taken  for  public  use.  is  an  tocidcot  lo 
tbe  ezerclK  of  that  power,  and  inseparably 
connected  with  it.  Any  atiempt  of  a  legisla- 
ture to  levy  assesaments  on  property  not  com- 
pensated by  special  beoeflta,  or  in  ezresa  of 
ttucb  beneflu,  or  not  proportionate  to  benefits, 
for  the  purpose  of  oonBtructiog  a  local  public 
iinproTemeot  for  the  general  public  welfare  la 
therefore  an  excess  or  legislatlre  powo*.  and 
clearly  a  riolation  of  the  14tb  Amendment. 

Seott  V.  Toledo,  86  Fed.  Rep.  88S:  S<nntek- 
ton  T.  Jchnmm,  17  N.  J.  L.  129.  84  Am.  Dee. 
1S4;  Gardner  t.  Nevibvrgh,  2  Johns.  Ch.  166, 
7  Am.  Dec.  026:  MdbiU  County  v.  Kimball,  102 
U.  8.  681  (26: 288);  Miuouri  P.  B.  Oo.  r. 
Mvmet,  116  U.  8.  512  (29:  468). 

Mr.  Joseph  H.  Choate*  for  appellees: 

The  Conslilution  of  CaHfornla  provides  by 
article  1,  ^  1,  that  acquiring,  possessing,  and 
protecting  property  are  inalienable  rights;  and 
by  §  14,  that  "private  property  sbiul  not  be 
takes  or  damaged  for  public  use  without  just 
compensation  baviDg  been  first  made  to,  or 
paid  Into  court  for,  toe  owner."  ^ 

Our  main  contention  is  that  the  Wright  act 
Is  In  TtolaUou  of  tbe  14tb  Amendment  of  the 
Coostitution  of  tbe  United  States,  which  pro- 
vides: "Nor  shall  any  state  deprive  any  per- 
son of  life,  Uber^,  or  property  without  due 
ptoceM  of  law;  nor  deny  to  any  person  wftblo 
Its  jnrisdIcUon  the  equsl  protection  of  the 
laws." 

We  insist  that  It  violates  each  of  these 
clauses,  and  that  in  its  treatment  of  private 
property  it  violates  those  uniform  constltu- 
iloul  provlrioos  for  the  protection  of  private 
prmMciy  which  are  found  alike  in  the  Connti- 
tulion  of  CaUfomla  and  those  of  all  the  other 
■Utes. 

L  Before  coming  to  the  special  methods  pur- 
sued lo  the  Wright  act,  we  submit  that  any 
law  of  any  state  which  sought  to  accomplish 
tbe  olijects  of  that  act  would  be  obnoxious  to 
the  constitutional  provisions  which  weiovoke, 
for  that  act  plainly  attempts  to  provide  for  the 
takioK  of  prlnte  proper^  for  a  (Hrlvate  use. 

Dennitions  are  dangerous  and  never  conclu- 
sive, bnt  we  are  content  to  start  with  that  one 
uttered  by  this  court  seventy-five  years  ago  and 
ever  since  repeatedly  approved  by  it: 

"As  to  the  words  from  Magna  Charts,  In- 
corporated into  tbe  Coostitution  of  Maryland 
[f^.  No  freeman  ought  to  be  ...  de- 
twlTed  of  his  .  .  .  property  but  by  tbe 
judgment  of  bts  peers  or  tbe  law  of  the  land], 
after  volumes  spoken  and  written  with  a  view 
to  their  itxposltioo.  the  good  sense  of  mankind 
has  at  leogih  settled  down  to  this:  that  tbey 
were  intended  toseoure  tbe  individual  from  the 
arUtrary  ezerdse  of  the  powers  of  government, 
lurestraioed  by  the  eaiabllsbed  principles  of 
private  rights  and  distributive  justice." 

Bank  of  Chlvmbia  v.  OMv,  17  U.  B.  4 
Wheat.  285  (4:  559). 

Whoever,  then,  undertakes  to  take  away 
my  proper^  must  show  tbe  authority  of  law 
for  doing  so;  not  an  arbitrary  edict  of  the  legis- 
lature, but  a  legitimate  exercise  of  legislative 
power,  as  restrained  by  tbe  established  princi- 
ples of  private  rights  and  distributive  justice; 
a  law  of  the  land  wblch  does  not  deny  to  me 
the  equal  protection  of  tbe  laws. 

Where  money  is  sought  to  be  taken  by  the 
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slate  from  an  individual  by  the  ezerdse  of  tht 
power  of  taxation  in  any  form,  or  however 
that  power  may  bo  defined,  it  must  be  for  the 
purpose  of  expenditure  for  a  public  object  or 
use,  and  the  teat  of  tbe  validity  of  a  law  en- 
acted for  that  purpose  must  necessarily  be  the 
essential  character  of  tbe  direct  object  of  the 
expenditure  proposed. 

This  canon,  though  everywhere  recognized, 
is  nowhere  better  stated  than  by  tbe  supreme 
judicial  court  of  Massachusetts  in  LoieeU  v. 
Botton,  111  Mass.  464,  461, 15  Am.  Rep.  39. 

"Tbe  power  to  levy  taxes  is  founded  on  tbe 
right,  duty,  and  responsibility  to  maintain  and 
administer  all  the  governmental  functions  of 
the  stale,  and  to  provide  for  tbe  public  weUare. 
To  juadfy  any  ezercise  of  tbe  power  requires 
that  tbe  ezpenditure  which  it  la  intended  to 
meet  shall  be  for  some  public  service  or  some 
object  which  concerns  the  public  welfare.  The 
promotion  of  the  Interests  of  individuals, 
eitber  lo  respect  of  properly  or  business,  al- 
though H  mn  result  Inddentally  In  the  ad- 
vancement of  ibt  public  welfare,  is  In  Ha 
essential  character  a  private  and  not  a  public 
object.  However  certain  and  great  tbe  result- 
ing good  to  the  general  public,  it  does  not  by 
reason  of  its  comparative  importance  cease  to 
be  incidental.  The  Incidental  advantage  to 
tbe  public  or  to  the  uate  wblch  results  from 
tbe  promotion  of  private  Interests  and  the  pros- 
perity of  private  enterprises  or  business  does 
not  justify  their  aid  by  loe  uae  of  public  mon^ 
raised  by  taxation,  or  for  wliich  tazation  may 
become  necexsary.  It  Is  the  essential  charac- 
ter of  the  direct  object  of  the  ezpenditure 
wblch  must  determine  Ita  Talidity  as  justify* 
Ing  a  tax,  and  not  the  magnitude  of  the  inter- 
ests to  be  affected,  nor  the  degree  to  which 
tbe  general  advantage  of  the  community,  and 
thus  the  public  welfare,  may  be  ultimately 
benefited  by  their  promotion." 

Quided  by  this  beacon  light  we  come  to  tbe 
ezamination  of  tbe  Wright  act,  wltb  a  view  of 
determining  its  general  object.  We  find  it  to 
be  to  raise  a  fund  1^  tevy  upon  all  tbe  land- 
holders of  a  fftven  district,  whether  tbeir  landa 
ueed  irrigating  or  not,  and  whether  they  de- 
sire to  have  them  irrigated  or  not,  to  tie  ex- 
pended in  procurioff  water  for  the  irrigation  of 
all  the  lands  In  the  district,  so  as  to  make  it 
cheaper  for  tboae  of  them  vrim  desire  It  than  if 
tbey  bad  to  Irrigate  their  own  lands  at  their 
own  Individual  expense. 

Tbe  pecuniary  relief  of  such  of  tbe  land- 
holders is  thus  tbe  direct  and  immediate  object 
of  tbe  intervention  of  tbe  state  by  the  exercise 
of  the  power  of  taxation. 

It  Is  to  be  particularly  noted  that  the  opera- 
tion of  the  act  is  not  limited  to  arid  lands,  or 
to  those  wblch  require  Irrigation  In  order  to 
make  them  productive  whether  as  gracing  or 
arable  lands. 

Tbe  irrigation  of  a  deserter  of  arid  plains  in 
tbe  heart  of  a  state  might  possibly  be  regarded 
as  a  matter  of  public  concern  for  which  public 
money  might  properly  be  spent.  But  this  act 
Is  for  no  such  object.  Not  lands  that  need  to 
be  irrigated,  but  all  lands  that  are  auscepdble 
of  irrigation  from  the  same  aonroe,  are  brought 
witbin  its  operation. 

"Requiring  irrigation'*  would  have  made  the 
act  very  limited;  but  "susceptible"  is  a  t«7 
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Jarce  word  tod  a  new  word  in  legUlalion,— It 
Includes  eTerytbiog. 

Bat,  bowever  Umited  or  extended  tbe  opera- 
tion of  the  act  msj  be.  tbere  can  be  no  qaestion 
as  to  its  object  and  purpose,  or  as  to  what  ia 
the  direct  object  of  tbe  expenditure  of  tbe 
mooey  to  be  raised.  The  oaentlal  tbing  la 
tbe  promotioo  of  the  intereata  of  certain  iodi- 
Tldual  landboldert— Oie  making  of  tbe  knd  of 
each  more  productlTe— and,  bowerer  certain 
and  great  the  resulting  good  to  the  general 
public  may  be,  it  doee  not,  by  reason  of  Its 
comparative  importance,  cease  to  be  incidental. 

Private  enterprise  In  the  form  of  private 
irrfgatioD  companiea  coutd  supply  ample  water 
wherever  It  wu  neoenair  and  pracilCalde. 
But  public  companies  which  oould  compel  each 
landholder  to  with  hia  neighbor,  whether 
he  would  or  not,  whether  he  nwded  or  desired 
or  could  use  the  wateror  not,  aerred  better  the 
political  purpose  of  the  hour,  and  the  Wright 
act  was  passed. 

This  to  far  and  away  beyond  any  attempt 
heretofore  made  to  extort  money  the  atroo^ 
hand  of  tbe  state  from  one  individual  <»  aet  of 
individuals  for  tbe  pecuniary  benefit  of 
another.  It  is  practically  giving  mODej  of 
the  sute,  collected  from  A  and  B,  to  0  rad  D 
(or  tbeir  own  private  usefc 

Tbe  direct  object  of  the  expendltnra  li  aa 
strictly  private  ai  It  was  In  any  of  tlw  famous 
oases  which  have  condemned  dmllar  attempt* 
to  wrest  money  from  tbe  citizens  by  force  of 
law  for  private  use,  and  the  leanltlng  beoeflts 
to  tbe  public arequlteaaiiidliectandanoertain 
a>  in  any  of  those. 

Tbe  great  fire  in  Boston  had  laid  a  large  part 
of  the  capital  dty  in  ashes,  wherel^  the  general 
pnaperlty,  not  only  of  the  city,  but  of  the 
whole  state,  was  paralysed  and  its  fatnre  en- 
dangered. Tbe  univerMl  Interest  of  the  people 
of  toe  whole  state,  dictated  the  passage  of  tbe 
act  by  which  $20,000,000  of  tbe  city's  credit 
was  to  be  advanced  to  raise  funds  to  loan  to  tbe 
individual  sufferers,  to  enable  tbem  to  rebuild, 
each  on  bis  own  property.  But  tbe  aupreme 
judicial  court  of  that  stale  imaDimoasly  con- 
demned the  law,  in  sirite  of  the  powerful,  pop- 
ular sentiment  In  Its  favor,  and  the  apparent 
necessity  for  its  enforcement  as  a  means  of 
restoring  the  dty. 

Lncell  v.  Bottom,  111  Haas.  454,  IS  Am.  Bep. 
89. 

In  oiaoy  dtles  and  towna  of  the  Union 
the  establishment  of  manufacturing  interests 
within  or  near  tbe  municipal  predncts  was  re- 
garded as  necessary  to  the  promotion  of  tbe 
prosperity  of  tbe  muolcipality,  to  promote  the 
general  welfare  of  its  people,  but  tbe  direct 
object  of  tbe  expeuditure  of  tbe  money  was, 
and  could  only  be,  to  promote  Individual  in- 
terests; and  the  opinion  of  this  court.  In  Giti' 
wmi  3av.  A  L.  Amo.  t.  Topeka,  87  17.  B.  90 
Wall.  6S0  (32:  466),  and  of  the  supreme  court 
of  Maine  in  Opinions  of  Judgea,  68  Me.  691,  and 
AUen  T.  Jap.  60  Me.  134,  11  Am.  Bep.  18S, 
have  all  made  such  attempts  forever  impossible, 
unless  tbe  constltutiooal  prohibition,  whose 
aid  we  Invoke,  shall  be  repealed. 

'nie  legislature  of  Kaosaa,  in  view  of  a 
widcapread  calamity  which  bad  befallen  the 
farmera  of  tbe  atate,  passed  an  act  authorizing 
townridpa  to  limie  booda  for  relief  purpoaes, 
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the  money  to  be  used  for  the  purpose  of  pro- 
viding ibe  destitute  dtizcos  of  ■ucb  towosnip* 
with  provlsl(ms  and  with  grain  for  seed  and 
feed.  But,  in  spite  of  the  urgent  necessity  and 
the  great  public  benefit  which  would  cerialoly 
and  largely  result,  the  supreme  court  of  that 
atate  condemned  It. 

ataU  T.  Omoake$  Twp.  U  Kan.  419, 1»  Am. 
Bep.M. 

ueaohof  these  cases  tbe  direct  object  of  the 
propoaed  expenditure  was  no  more  manifestly 
and  coDapicuously  for  the  promotion  of  indi- 
vidual Interests,  and  the  resuldng  benefit  to  the 
public  was  no  leas  indirect  and  incidental, 
than  they  are  In  the  present  caae. 

Mr.  Junloe  Harrison,  io  hIa  veir  Bfala  luln- 
imiia  Bt  MaOera  Hrrig.  DM.  Bm^  n  OaL 
206, 14  L.  B.  A.  7S5,  recognisea  tbe  force  of 
these  cases,  but  attempts  to  parry  It  by  some 
most  novel  and  starutng,  and,  we  fubmlt, 
wholly  untenable,  propoutlona  in  regard  to  the 
effect  of  a  declaration  in  the  act  Itself,  whose 
validity  is  dlspuled  on  thla  ground,  that  tbe 
use  to  wbich  the  money  Is  to  M  applied  b  and 
shall  be  deemed  a  public  use.  Buch  a  declara- 
tion is  contained  In  the  Wright  act,  bat  aueh 
a  dedaraUon  cannot  make  a  poUle  ose  oat  of 
a  ^TAte  one. 

The  question  must  be  determined  \if  the 
general  scope  and  particular  provlsloos  of  the 
act  Itself. 

Dandmm  T.  Sm  OKsans.  96  U.  S.  103 
(24: 618):  Waieriee  Wectsn  Mfg.  €h.  t.  OUina- 
han,  128  N.  T.  84B,  867.  14  L.  R  A.  481; 
Shoemaker  v.  Uhittd  Bin  let,  147  U.  8.  '283 
(87:  170):  Be  Niagara  FlalU  AW.B.O0.  108 
N.  T.  875;  BeJaeoba,  98  N.  Y.  98. 60  Am.  Rep. 
686;  Omeard  B.  <h.  t.  Oreay,  17  K.  a  57; 
Allett  T.  Ja^,  60  He.  140.  11  Am.  Bep.  186: 
TViO^  T.  Bwtrnn,  16  Qray,  485;  Cooley,  Tazn. 
3ded.  BS. 

As  tbe  present  case  la  plainly  governed  bj 
the  principles  laid  down  In  tbe  leading  cases 
already  referred  to,  ao  it  la  not  only  distinguish- 
able, but  is  in  its  essential  nature  absolutely 
distinct,  from  all  the  classes  of  cases  where 
local  ImprovemeDts  have  been  held  to  be  for 
public  use,  or  have  been  sustained  aa  a  jnst 
exerdse  of  the  police  power,  or  on  other  special 
and  peculiar  grounds.  It  was  in  rellaoce  upon 
those  classes  of  cases  that  tbe  learned  supreme 
court  of  California  maiotalned  the  constitu- 
tionality of  the  law,  while  the  United  SUtea 
circuit  Judge,  adhering  to  the  cardinal  rules 
already  laid  down,  declared  It  to  be  against 
first  principles,  and  in  direct  Tiolation  of  the 
constitutional  prohibition  whose  protection  we 
invoke.  ■  [ 

We  do  not  dispute  that  the  legtstature  may  ; 
by  taxation  or  assessment  provide  for  a  local 
public  improvement  for  the  benefit  of  a  portion 
of  the  state,  nor  do  we  queaUon  that  tbe  legis- 
lature might.  In  the  lawful  exerdae  of  this 
power,  provide  for  the  irrigation  of  arid  lands, 
unproductive  without  irrigation.  The  opera- 
tions of  the  Wright  act  are,  however,  not  lim- 
ited to  such  uoproducttve  lands,  but  include 
all  lands,  no  matter  how  fertile  or  productive; 
and  we  deny  that  the  furnishing  of  a  fertilizer 
for  the  already  productive  lands  of  Individual 
proprietors  to  make  tbem  more  productive  ia 
orcao  be,  In  any  nosdhle  legal  sense,  a  public 
improvement;  na  we  deny  that  the  nine  tenths 
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of  tlie  people  of  the  locality  who  are  not  Ittod- 
bolden  bftve  or  can  have  an;  interest  In  bucIi 
busiaoM,  or  that  tbey  can  receive  any  beoefli 
therefrom  other  than  such  as  is,  upon  every 
INiDclple  of  law,  reason,  and  commou  sense, 
•IricUy  indirect,  incidental,  and  consequential. 
This  Is  in  the  very  nature  of  things. 

aeuffietomn  Fence  Co.  r.  Jr0^nt«fer,19Bush, 
Slfl;  Anderton  t.  Ktrna  Braining  Co.  14  Ind. 
IM,  77  Am.  Dec.  68;  Benet  t.  Wood  Oountsf, 
6  Ohio  BL  888:  MeQuOim  v.  Button.  43  Ohio 
8t.  a08;  R»  Niagara  FaUt  dkW.R.Oo.  106N. 
T.  886;  TtodemaD,  Pol.  Power.  446. 

Kor  is  the  contention  of  the  supreme  court 
of  California  aided  by  calling  the  unique  en- 
tlty,  brought  Into  existence  by  this  statute 
under  the  name  of  irrigation  district,  a  public 
corporation.  If  the  etseutJal  thing  sought  to 
be  accomplished  is  the  taking  of  the  property 
or  money  of  one  citizen  for  the  private  benefit 
of  another,  it  matters  not  whether  the  anncy 
created  for  the  purpoae  be  called  a  pobuc  or 
private  corporatlOD  or  a  commission. 

A  corporation  armed  with  the  power  to  tax 
for  the  purpose  of  converting  private  grazing 
or  farm  lands  Into  vineyards  or  orchards,  with 
or  without  the  will  of  the  owner,  takes  private 
property  for  purely  private  naea,  1^  whatever 
name  It  may  be  called. 

Beach  V.  Lea^,  11  Kan.  81. 

The  cases  In  which  the  organization  of  dis- 
tricts for  local  improvement  and  the  forced 
cootributions  of  landholders  therein  by  taxa- 
tion or  assessment  for  the  common  beaeflt  bare 
lieen  upheld  aa  a  legitimate  exercise  of  legis- 
lative power  ali  differ  from  the  Wright  act  in 
this :  that  in  all  those  cases  tl"-re  was  • 
common  interest,  a  common  otctssity,  or  a 
common  benefit,  the  promotion  of  which  was 
obviously  the  direct  and  immediate  object  of 
the  proposed  expenditure,  while  here  such 
direct  and  immediate  object  is  the  fertilization 
by  water,  at  the  common  expense,  of  the  lands 
of  those  owners  who  desire  th^r  lands  to  be 
irrinted.  the  interest  of  each  being  absolutely 
distinct  and  independent. 

As  a  matter  of  fact,  the  reclamation  district 
act  differs  from  the  Wright  act  in  every  par- 
ticular in  which  we  claim  the  latter  to  be 
unconstltuttooal.  In  the  reclamation  district 
act  there  was  no  unlawful  delegation  of  legis- 
lative power;  the  object  of  the  act  was  a  pur- 
pose in  which  every  landholder  had  a  common 
InterMt,  and  was  for  the  permanent  reclama- 
tion of  lands  otherwise  not  only  useless,  but  a 
menace  to  the  public  health.  The  reclamation 
district  act  (Cal.  Sut.  1867,  p.  614;  Cal.  Pol. 
Code,  ^  3446)  gave  the  supervisors  discretion 
to  act  upon  the  hearingof  the  petition.  Then, 
too.  only  the  land  to  be  reclaimed  was  assessed , 
and  that  tax  was  proportionate  to  the  whole 
expense  and  to  the  benefit  received.  More- 
over, the  tax  was  only  lo  be  collected  by  suit, 
in  which  any  defense  going  to  tbe  validity  of 
the  tax  could,  of  course,  be  set  up.  In  all  of 
these  fundamentally  important  particulars,  and 
others,  did  the  reclamanon  act  differ  from  the 
Wright  act;  the  latter  lacks  eveiy  one.of  these 
provisions. 

Lower  Einga  Rittr  Reclamation  Ditt.  v. 
Pji^ip;  108  CaL  81S.  on  Rehearing  108  Cal. 

CaHfOTnia  deddou  which  support  the 
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Wright  act  on  account  of  any  similarity  b^ 
tween  the  two  are  therefore  founded  on  aa 
utter  misconception. 

The  obvious  distinction  between  plainly  pub- 
lic uses  and  the  private  benefit  m  iodividanl 
proprietors  nee^  only  to  be  suggMted. 

It  was  nld  by  the  court  In  Oitizeni'  Sav.  A 
L.  Aa».  T.  Topdca,  87  U.  8.  20  Wall.  665  (28: 
456),  and  has  often  been  repeated  that  "In  de> 
ciding  whether  in  the  given  case  the  object  for 
which  the  taxes  are  reassessed  falls  upon  the 
one  side  or  the  other  of  this  line,  they  must  be 
governed  mainly  by  the  course  and  usage  of  the 
government,  the  objects  for  which  taxes  have 
been  customarily  and  by  long  course  of  legis- 
lation levied,  what  objects  or  purposes  have 
been  considered  necessary  to  the  support  and 
for  the  proper  use  of  the  government,  whether 
state  or  municipal,"  and  that  "whatever  law- 
fully pertains  to  this  and  is  sanctioned  by  time 
and  the  acquiescence  of  the  people  may  wdl 
be  held  to  belong  lo  the  public  use.  and  proper 
for  tbe  maintenance  of  good  government." 

Surely  It  will  not  be  pretended  that  this  novel 
and  utterly  unique  statute  was  sanctioned  by 
previous  use  or  acquiescence,  or  ever  bad  a 

Ereoedent  in  legation,  or  that  it  approztmales 
t  any  degree  to  the  exercise  of  le^alative 
power  for  a  governmental  purpose. 

The  dralnue  cases  represented  by  the  case 
of  Wvrte  V  Boagland,  114  U.  8.  606  (20:  239), 
well  Illustrate  the  force  of  Mr.  Justice  MUl^s 
rule  just  quoted,  and  are  In  striking  contrast 
to  tbe  case  at  bar. 

The  sound  ud  wdl-reasoned  conclusloa 
tiiere,  drawn  from  the  early  New  Jersey  cases, 
is,  that  "the  draioageof  large  tracts  of  swamps 
and  low  lands  upon  proceraings  instituted  by 
some  of  tbe  proprietors  of  the  lands  to  compel 
all  to  contribute  to  the  expense  of  their  drain- 
ase,  have  been  maintained  by  the  courts  of 
New  Jersey  (without  reference  to  tbe  power  of 
taking  private  property  for  the  public  use 
under  the  right  of  eminent  domain,  or  to  the 
power  of  suppressing  a  nuisance  dangerous  to 
tbe  public  health),  as  a  lust  and  constitution^ 
exercise  of  tbe  power  of  the  legislature  to  es- 
tablish regulations  by  which  adjoining  lands, 
held  by  various  owners  in  severalty,  and  In  the 
improvement  of  which  all  have  a  common  in- 
terest, but  which,  by  reason  of  the  peculiar 
natural  condition  of  the  whole  tract,  cannot  be 
improved  or  enjoyed  by  any  of  them  without 
the  concurrence  of  all.  ma^  be  reclaimed  and 
made  useful  to  all  at  tbeir  joint  expeuse." 

Certainly,  tbe  proprietors  of  adiolning  lands, 
already  arable  and  devoted  to  the  raising  of 
wheat  or  other  grain,  or  in  use  for  grazing, 
which  they  are  content  and  desire  to  continue 
to  cultivate  or  use  in  tint  way,  cannot  be 
brou^bt  into  the  category  here  instanced-  by 
an  application  of  some  of  their  neighbors  to 
compel  them  to  have  tbelr  lands  irrtgated  In 
common  with  tbe  petitioners. 

But  the  court  In  Wurtt  v.  ^Hmland,  114  U. 
S.  606  (29:  229).  Immediately  follows  up  this 
statement  of  the  rule  applicable  to  drainage 
cases  by  tbe  further  statement  that  "the  case 
comes  within  the  principle  upon  which  this 
court  upheld  tbe  validly  of  general  mill  aotn 
in  Bead  v.  Amotkeag  Mfg.  Oo.  118  U.  a  9  (38: 
889)." 

In  that  Interesting  caK  the  court  declined  to 
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dedde  or  to  eontlder  the  question  whether  the 
erectioD  and  malnteDance  of  milU  for  manu- 
facturing purposes  udder  a  geueral  mill  act 
could  be  upheld  as  a  taking  of  private  property 
for  public  use  in  the  eonsilttitloaal  acDse,  and, 
after  a  careful  review  of  the  Haaaachuaetts  aud 
jiew  Hampshire  cases  from  the  begiuning, 
rested  the  decisIoD  on  the  following  proposittoo: 
"Upon  principle  and  authority,  therefore, 
independeotlj  of  any  weight  due  to  the  opin- 
ions of  tbeoourtsot  New  Hampshire  sod  other 
■tales,  milntalDiog  the  validity  of  general  mill 
acts  as  taking  private  property  for  public  use, 
In  the  strict  constltmlraal  meaning  of  that 

Sfarose,  the  statute  under  which  the  Amoskeag 
LaDufacturing  Company  has  flowed  tbe  land 
in  question  Is  clearly  T&lld,  as  a  just  and  rea- 
sonable exercise  of  the  power  of  the  legislature, 
having  T^ard  to  tbe  pubKc  good,  in  a  moral 
■eue,  as  well  as  to  tbe  rights  of  tbe  riparian 
proinletors  to  r^ulate'tbe  use  of  the  water 
power  of  running  streams  which,  without  some 
auch  legislation  .could  not  be  beoeflcially  used," 
No  suggestion,  therefore,  can  be  found  in 
the  drainage  or  the  mill  acta,  as  interpreied  by 
this  court,  which  will  coantenaQce  these  irrl- 

Silon  acts  as  the  legitimate  exercise  of  legis- 
ivc  power  iot  pubuc  or  govemmental  ptir^ 
poses. 

That  there  Is  a  Breat  difference  between  tbe 
application  of  puUlc  use  In  questions  of  taxa- 
tion and  in  questions  ot  eminent  domain  has 
frequently  been  noted, 

Sobilt  Oeunt^  v.  KimbaU,  108  U.  8,  601  (86: 
288);  Gibiur  v.  Lim*  Paint,  18  GaL  239. 

The  govemment  exercises  and  grants  emi- 
nent domain  with  considerable  liberality  wber- 
evor  tbe  public  purpose  fs  sufflcieot  to  demand 
IL  But  the  power  of  taxation  ts  one  which  has 
always  been  hemmed  around  with  limitstions, 
and  must  be  used  spariagly. 

Gooley,  Taxn.  Sd  ed.  118,  128;  Itandolph, 
Em.  Dom.  83;  Mills,  Em.  Dom.  §  8. 

The  most  imporunt  consideration  In  the 
case  of  eminent  domain  is  the  necessity  of  ac- 
complishing some  public  good  which  is  other- 
wise Impracticable.  The  power  Is  much  nearer 
like  to  that  of  the  public  polloa  than  that  of 
taxation;  it  goes  but  a  step  fwther,  and  that 
in  tbe  same  direction. 

It  is  this  principle  upon  which  the  mSl  acts 
are  to  be  based  {Murdffdt  t,  Stiekjii^,  8  Cusb. 
118),  and  It  Is  analogous  to  the  common-law 
way  of  necessity.  It  has  nothing  to  do  with 
public  use  in  tbe  sense  that  applies  to  taxation. 
"  It  rests  on  the  nature  of  the  property  and  the 
fact  that  there  must  of  necessity  be  a  kind  of 
feint  use."  AUen  v.  Jajt,  60  Me.  184»  11  Am. 
Bep.  185. 18  Am.  L.  Reg.  N.  8. 496,  note. 

In  certain  cases,  therefore,  of  arid  tracts  of 
land  needing  only  water  to  render  It  fruitful, 
such  a  power  might,  perhaps,  be  invoked  by 
the  owners  for  easements  for  canals  or  aque- 
ducts, in  order  to  obtain  that  water.  In  such 
a  case  a  full  price  is  paid  by  the  irrigator  for 
whatever  he  takes,  and  no  one  Is  deprived  of 
property  without  an  equivalent.  But  to  tax 
all  landowners  whether  their  land  is  arid  or 
not,  whether  they  will  or  not  in  a  district,  the 
bounds  of  which  were  determined  by  Irrespon- 
sible petitioners,  is.  we  submit,  a  very  different 
matter.  In  such  a  case  many  a  landowner 
may  be  and  h  deprived  of  his  property— either 
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Id  moaer  or  land— with  no  poesible  remunera- 
tion. Under  the  power  of  eminent  domain  hs 
is  made  to  exchange  his  land  lor  other  prop- 
erty, its  exact  legal  equivalent.  Under  the 
Wright  act  he  is  made  invariably  to  give  it  np, 
because  be  can  In  such  case,  by  no  possibility, 
get  any  legal  equivalent;  for  when  nis  land  is 
gone  be  can  have  no  Irrigation.  It  Is  therefore 
the  veriest  sophistiy  to  seek  to  uphold  this  act 
upon  tbe  piiDd[tlM  wUA  to  eminent 
domain. 

The  immemorial  and  universally  raeognlxed 
right  of  every  man  to  occupy  and  use  bis  own 
land  for  snch  purposes  as  be  sees  fit,  provided 
only  that  the  land  itself,  or  tbe  condition  In 
which  be  puts  U.  or  the  use  which  be  makes 
of  it,  does  not  injure  his  neightMr,  in  which 
indeed  tbe  essentUl  right  of  private  properl/ 
consists,  cannot  be  innded  by  bis  neighbor 
or  by  the  state  for  the  private  beneflt  of  his 
ndghbor,  for  that  to  tiie  very  thing  In  vhieh 
the  taking  of  Us  property  without  due  process 
of  law  consists. 

Tiedeman.  Pol.  Power.  447,  dted  with  wp- 
proval  by  Prentice,  Pol.  Power,  57. 

Tbe  act  here  In  question  really  proposes  to 
furnish  water  as  a  commodity  to  the  several 
landholders  in  Uie  district  for  use  upon  their 
lands,  as  they  may  prefer,  and  cannot  be  dis- 
tiogulf^ed  In  principle  from  an  act  which 
should  provide  for  furnishing  to  the  farmers  of 
a  district,  for  use  or  sale,  gusno  or  other  like 
fertilizers,  or  trees  for  pIsnUog,  with  an  ulti- 
mate view  to  the  promotion  of  tbe  general 
prosperity  of  the  nelKhixn-bood.  Nor  eao  It  be 
distinguished  In  principle  from  an  act  provid- 
ing for  tbe  erection  of  farm  houses  or  farm 
bams  or  fences  throughout  a  district  a 
forced  levy  on  the  landholders  under  the  au- 
thority of  the  stste  in  order  to  promote  tbe 
growth  of  the  neighborhood. 

Oaina  r.  Bunri.  1  Dana,  481;  Gocdw^ 
Const  LIm.  8th  ed.  475,  887,  628.  856. 

finally,  In  dealing  In  the  water  «a  merchan- 
dise, tile  statute  here  In  question  bears  tbe  dis- 
tinct form  of  a  statute  for  pzivste  as  distin- 
guished from  public  use. 

Any  landowner,  and  landowners  only,  can 
bsve'it,  to  use  or  to  sell,  but  of  course  Ihey 
cannot  be  compelled  to  take  or  to  use  It. 

In  T.  Detroit  Wattr  Omn.  84  Uicta. 
878,  where  a  tax  was  levied  upon  vacant  lots 
for  tbe  purpose  of  raising  money  to  pay  for 
wster  bonds,  tbe  court.  In  holding  the  tax  in- 
valid, said:  "No  one  can  be  compelled  to 
take  water  unless  be  chooses,  and  citizens  may 
take  it  or  uot  as  the  price  does  or  does  not  suit 
tbem." 

But  In  tbe  Wright  act  the  dtisen  to  com- 
pelled to  pn  for  the  water  whether  he  wants 
ft  or  not.  He  Is  to  be  taxed  In  proportion  to 
the  amount  of  water  whtcb  he  might  have  if 
be  chose  to  use  it.  Bo  that  the  benefit  does 
not  accrue  to  the  land  by  the  construction  of 
tbe  improvement,  but  by  the  ose  of  the  Im- 
provemert  which  tbe  owner  cannot  be  com- 
pelled to  make.  But  In  all  drainage,  reclama- 
tion, levee,  and  protection  statutes  tht  benefit 
does  accrue  to  the  landowner  by  tbe  mere  mak- 
ing of  the  Improvement.  Hs  cannot  help  be- 
ing benefited,  and  the  same  certain  benefit  ac- 
crues to  the  public  by  the  making  of  it 

In  the  same  way  this  irrigation  act  differs 
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from  all  school  district  acts,  water  aod  gas  sup- 
ply acts,  aod  all  others  of  simtlar  nature,  in 
that,  under  those  acts,  the  general  public  have 
the  full  T^bt  to  the  use  of  the  benefit  on  equal 
terms,  whereas  here  it  is  neoessarlly  restricted 
to  tlie  landowner.  The  pablic  cannot  bavetbe 
water  on  any  terms. 

We  submit,  therefore,  that  the  Wrigbt  act 
does  riolste  the  fundamental  prlnclFaen  on 
which  the  right  to  tbe  ownership  and  use  of 
private  property  rests,  takes  from  the  citizen 
moner  to  expend  for  tbe  priTSte  use  of  bis 
neigbDors,  does  tbts  wlthont  due  process  of  law, 
and  that  It  exceeds  tbe  legitimate  auiborl^  of 
the  le^slstore  to  accomplish  tbe  end  sought  by 
it,  in  any  form  or  by  any  methods. 

2.  But  assnmlog,  for  tbe  sake  of  the  argu- 
ment,  th«t  tbe  legislature  itself  might,  without 
exceeding  Its  oonstitutionnl  powers,  map  out  a 
district  of  the  state,  which  did  not  requite  Irrl- 
gaUon,  and  enact  that  it  should,  nevertheless, 
be  Irrigated  at  the  common  expense  of  tbe 
landowners,  so  as  to  make  it  more  productive 
for  their  common  benefit,  and  to  promote  the 
settlement  and  prosperity  of  that  section  of  the 
itate,  we  submit  that  it  cannot  abdicate  lu  own 
responribility  snd  reach  that  result  bT»he  means 
sua  in  the  method  provided  by  tbe  Wright  act. 
That  act  will  be  found  to  involve  a  delegation 
by  the  legislature  of  the  sovereign  power  of 
government  to  private  citizeas,  which  is  quite 
as  fatal  to  the  act  under  tbe  constltutloual  pro- 
biUtiODS,  whdM  aid  we  invoke,  u  any  other 
attempt  to  exceed  tbe  constitutional  bounds  of 
legislalive  power. 

Tills  brings  into  view  the  unique  and,  as  we 
believe,  wholly  unprecedented  features  of  tbe 
scheme  contrived  byibla  act  for  the  oppression 
of  the  farmen  of  Galifomia.  We  tbiok  that 
tbe  statute  liooks  of  all  states  and  nailoas  ont- 
sMe  of  CallfofDia,  prior  to  1687,  will  be  aearcbed 
in  valD»  iriihout  finding  anotheriuoh  example, 
and  especially  In  view  of  tbe  construcuon 
wblcb  has  been  given  to  certain  details  of  this 
statute  by  tbe  supreme  court  of  Cslifotnia. 

It  will  be  seen  tbst  tbe  alMmportant  ques- 
tion of  tbe  expediency  of  forming  an  irrigation 
district  is  determined,  not  bvthe  legislature, 
nor  by  any  public  body  or  officer,  but  by  the 
self-constituting  body  of  petitiooos,  subject 
only  to  a  vote  of  the  qualtfled  dectors  of  the 
proposed  district,  who  may  or  msy  not  have 
any  interest  in  the  lands  or  the  subject-mstier, 
and  nine  tenths  of  whom,  as  a  matter  of  course, 
will  hsve  no  interest.  Practically,  tbe  vital 
question  of  the  boundaries  of  the  district  is  de- 
termined in  tbe  Mune  way,  for  the  functions 
of  tbe  supervisors  In  the  matter  of  boundaries 
an  really  perfunctory. 

As  to  the  petitioners,  tbey  must  be  fifty,  or  a 
majori^,  of  tbe  laodbolders  of  thedtBirict  pro- 
posed by  themselves.  Thus,  sccordiog  to  the 
construction  of  the  act  contended  for  by  its 
advocate^  two  hindholders,  each  owning  a  dtj 
lot,  may  u  a  majority  vested  with  this  power 
over  one  proprietorowntnglO  square  mites;  or 
fifty  tenants  in  common  of  a  town  lot  may  in- 
stitute tbe  proceedings  and  exercise  tbe  vast 
power  involved  over  five  thousand  proprietors 
of  vast  tracts  of  land  who  may  have  no  desire 
or  need  for  irrigation,  for  a  majority  is  only  re- 
quired in  tbe  event  of  then  being  a  leas  number 
IMC.  8. 


of  proprietors  within  the  dirtrict  than  one  bun* 
died;  and,  IftherebeflvetbouBwid  proprietors, 
a  minority  consisting  of  no  moie  than  fifty  may 
proceed  of  petttioo. 

Tbe  supervisors  have  no  power  to  determine 
whether  there  shall  be  an  irrigstioo  district  or 
not.  They  cannot  reject  tbe  petition,  but  must 
proceed  to  establish  and  define  tbe  boundaries, 
and,  altbougb  a  nominal  power  is  given  them 
to  make  sudi  changes  In  tbe  proposed  bound- 
aries as  tbey  may  find  to  be  proper,  the  proviso 
substsntfslly  nullifies  this  apparent  power,  for 
the  proviso  declares  that  they  shall  not  modify 
tbe  boundaries  so  as  to  except  from  tbe  opera- 
tion of  this  act  any  territory  wltbin  tbe  bound- 
aries of  the  district  proposed  by  tbe  petition- 
ers which  is  susceptible  of  irrtgailoD  by  tbe 
same  mtem  of  wcn-ks  applicable  to  other  lands 
In  Butui  proposed  district:  and,  as  to  sll  the 
arable  land  in  the  state,  it  is  hardly  possible  to 
point  out  any  that  is  not,  within  tbe  meaning 
of  this  section,  susceptible  of  irrlgstlon. 
Moreover,  as  no  system  of  works  Is  prescribed 
by  the  act,  any  method  of  furolsbinjg  water 
which  tbe  wit  of  man  can  deviae,  either  by 
gravity  from  a  neighboring  river,  or  by  artesian 
wells,  or  by  the  gatberiog  of  rainwater,  will 
sstiafy  the  act.  So  that  tbe  power  cif  excepts 
ine  sny  territory  wltbin  the  boundaries  of  the 
district  proposed  by  the  petitioners  Is  aubstan- 
Ually  null. 

In  MoOalo  Irrig.  Diat.  t.  Trtgea.  88  Cal.  858, 
the  supreme  court,  referring  to  the  rluuse, 
"nor  absll  any  land  which  will  not,  In  the 
judirment  of  the  said  board,  be  benefited  by  ir- 
rigation by  said  syatem,  be  included  within 
such  district,"  held  as  follows: 

"We  construe  tbe  law  to  mean  that  tbe 
board  may  include  in  the  boundaries  of  the 
district  all  land  which  in  their  natural  stato 
would  be  benefited  by  irrigation  and  are  sus- 
ceptlbte  of  irrigation  by  one  system,  regardless 
of  the  fsct  that  buHduiKS  or  otber  structures 
may  have  been  erected  here  and  there  upon 
small  lots  which  are  thereby  rendered  unfit  for 
cultivation,  at  the  same  time  that  their  value 
for  otber  purposes  may  have  been  greatly  en- 
hanced. 8o  conttruea,  we  cau  see  no  objec- 
tions to  tbe  law  upon  ooostltuilonal  grounds  or 
grounds  of  expediency.  As  to  owners  of 
such  property,  it  seems  reasonable  to  assume 
that  tbey  must  parilcipste,  indirectly,  at  least, 
in  any  benefits  the  district  msy  derive  from  tbe 
successful  inauguralloo  of  a  avfitem  of  irriga- 
tion; but,  aside  from  tbts,  tbe  law  codihIdb  an 
express  provision  designed  to  secure  to  tbem  a 
benefit  exactly  corresponding  to  any  burden  to 
which  they  may  be  subjected.  .  .  .  The  pm- 
vision  referred  to  is  tbla:  Every  taxpayer  of 
tbe  district  receives  a  portion  of  all  tbe  water 
distributed  exactly  equivalent  to  bis  proporiion 
of  tbe  total  tax  levied,  and  this  water  is  bis  to 
use  or  to  sell  as  be  may  elect,  so  that,  if  his  lot 
is  not  fit  for  eultlTatioD.  he  neverthdess  gets  a 
full  equivalent  fOr  tbe  tax  assessed  to  him." 

Tbe  distinction  between  the  words  "suscep- 
tible of  irrigation,"  In  the  first  portion  of  the 
clause  and  tbe  words  "iKoefited  by  irrigation 
by  ssid  system,"  u  thni  construed,  will  not  be 
overlooked. 

It  is  clear,  therefore,  that  the  board  of  super- 
visoTS  not  only  has  no  power  t/>  pass  upon  the 
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qnotion  of  Qw  expediency  of  formiog  the  dU- 
met,  but  has  no  practical  power  to  prescribe 
Its  bouadaiiea. 

Tbe.y  are  peremptorily  required  by  the  terms 
of  the  act  to  submit  the  question  of  the  organ- 
izatloD  of  the  diatrict  to  tne  qualified  Toten  of 
the  district. 

Before  conridering  the  le^  question  tn- 
Tolved.  the  court  ahouM  consider  tne  practical 
working  of  this  scheme  of  irrigation.  The 
•cbeme  may,  in  some  cases,  result  in  an  abun- 
dant supply  of  water.  In  all  cases  it  will  result 
In  an  abuDdant  supply  of  bonds,  asseasmeats, 
]leD^  wd  sales  for  nonpayment.  The  provision 
Is  for  the  creation  of  a  ntmdescript  quasi  or 
seml-quasi  public  corporation  for  the  purpose 
of  managing  the  Irrigation  of  private  property. 
The  board  of  direclora  of  thia  corporattoo  mar 
not  and  probably  will  not  Include  a  single  lana- 
holder. 

Patronage,  plunder,  and  bonds  without  limit 
•  are  tbe  obvious  tendency  and  result,  if  not  the 
direct  object,  of  tbe  a/et^  Towm  and  villages, 
however  solidly  built,  may  be  incioded,  and 
practically  are  included.  In  tbe  districts  pro- 
posed. The  supreme  court  of  California  has 
made  this  remark  in  regard  to  districts  formed 
under  tbe  Wright  act: 

"We  can  Imagine  tbe  formation  of  an  Irtl- 
gationdiatrlotuniaerttiatstatntewitb  Its  bound- 
aries oonSned  to  the  limits  of  an  incorporated 
city,  or  to  those  of  a  swamp-land  district 
where  irrigatioo  would  beprodiutlveof  injury 
and  of  no  benefit." 

Woodwardj.  A««sab&na»yiKM.990aL 
«54. 

Tbe  Interest  of  the  petitioners  and  of  the 
majority  of  voters  combined  may  he  practically 
nothing,  and  the  power.  Instead  of  being  exer^ 
cfsed  tbe  legislature  or  by  any  public  tri- 
bunal, or  representative  governmental  body, 
is  intrusted  to  them  to  bring  the  district  into 
existence,  and— a  necessary  sequel — to  encum- 
ber the  Innds  In  tbe  district  hy  an  tndeflnlle 
amount  of  lien  obligations.  A  more  cruel, 
arbitrary,  and  opprewive  system  of  adminis- 
tration cannot  be  concdved  <^  Tbo  land- 
holders are  at  tbe  mercy  of  an  irresponsible 
body  of  self-coostltuted  petitioners  backed  up 
by  a  majority  of  qualified  voters,  and  not  a 
single  one  of  whom  may  have  any  Interest  in 
land  or  In  the  subject  of  irrigation  of  lands, 
except  that  indirect  interest  growing  out  of  a 
possible  Improvement  of  a  neigbborhood. 

The  supreme  court  of  California  itself  lately 
said :  "I  think  the  few  checks  provided  by  tbe 
statute  against  the  reckless  or  improvident 
creation  of  bond  Hens  ...  on  all  tbe 
land«  Id  one  of  these  irrigatioo  districts,  largely 
by  the  votes  of  electors  who  own  no  part  of 
such  lands,  should  be  strictly  enforced  in  favor 
of  the  owners  of  such  lands." 

Cuttm  V.  Qlendora  Water  Cb.  118  Cal.  610. 

This  novel  mode  of  constituting  districts  for 
assessment  is  an  unlawful  delegation  of  legis- 
lative power,  and  is.  In  Its  very  nature,  one  of 
(hose  exercises  of  the  powers  of  government, 
unrestrained  by  the  established  principles  of 
private  rights  and  of  diatributive  justice,  which 
this  court  baa  declared  to  be  tbe  thing  which 
eoostitutes  tbe  taking  of  a  man's  property 
without  due  process  of  law. 

Hm  law  not  only  does  not  confer  upon  tbe 
8$2 


Erviswi  any  power  to  determine  Ihe  ex- 
jncy  of  the  organization  of  the  dlstrli^, 
provides  for  a  hearing  of  the  petition  at  a 
time'  and  under  conditions  when  It  would  be 
an  impossibility  that  th^  should  know  facta, 
without  a  knowledge  of  which  they  could 
not  exercise  any  jodgmettt  as  to  audi  expedi- 
ency. 

Ttie  authoritlea  for  the  proporiUoa  upon 
which  we  now  rdy  are  quite  oumerotu  and 
very  emphatic.  Iiie  leading  case,  by  reason 
of  Uie  ability  and  high  diaracter  of  tbe  court 
from  which  it  emanates,  is  PtopiU,  ^umvtaw, 
V.  Bennett,  SB  lUch.  461.  18  Am.  Rep.  lOT. 
In  its  essential  featurea  on  the  point  now  iwe- 
sented  it  iaatrlUngly  Identical  with  the  case 
at  bar. 

Tbe  supreme  court  of  Michigan  laid  It  down 
as  a  generally  recognized  prlndple  never  to  be 
lost  sight  of  that,  while  the  law  may  extend 
great  taciUUes  to  persons  and  communitiea  de- 
sirous of  becoming  incorporated,  yet  "a  com- 
pulsory InoorporatioD  for  municipal  parpoaes 
can  only  oome  from  direct  legiaUtiTa  action  or 
tbe  action  of  such  persons  or  bodies  as  may,  by 
the  law  of  the  land,  be  vested  with  sumdeot 
delegated  authority  to  bind  the  communfty," 
and  further  held  that  while  It  is  manifest  UMt 
one  of  the  first  and  most  vital  qneetlons  In- 
volved in  a  public  cwporation  la  tbtf  of  bound* 
ariM,  and  while  of  course  it  would  be  natnzal 
for  the  interest  of  a  compact  l>ody  of  tnhaUfc- 
ants  to  be  conrerted  into  a  vClIwe  for  pur* 
poses  of  ffovemment,  vet  "It  would  be  tiyui- 
nieal  to  allow  them  to  aelermine  for  themaelvea 
what  property  should  be  made  tributary  to 
their  local  interests,  in  which  tbe  rest  of  the 
town  bad  no  concern.  That  question  ahould 
be  dedded  <w  its  own  merila  by  an  autliority 
ao  .constituted  u  to  be  presumably  impartial, 
and  such  a  determination,  wberever  made,  be- 
longs to  policy  rather  thao  law,  and  la  political 
anonot  judicial." 

But  It  is  not  in  the  power  of  a  legislature  to 
abdicate  Its  functions  or  to  subject  citizens  and 
their  interests  to  the  laterference  of  any  but 
lawful  public  agencies.  Tbe  judicial  power 
must  be  vested  in  courts.  Suchlegislativeand 
local  authority  as  can  he  delegatedf  at  all  must 
be  delegated  to  municipal  corporations  or  local 
tKMtrds  and  officers.  The  definition  of  corpo- 
rate bounds  is  second  in  Importance  to  do  cor- 
porate interests  whatever.  If  it  can  be  dele- 
gated at  all  so  u  to  include  any  but  slngla 
settlements  It  must  be  delegated  to  sometwdy 
recoRDized  by  the  Constitution  as  capable  of 
receiving  such  authority  and  having  local  ju- 
risdiction over  the  territory  to  be  Incorporated. 
It  is  impossible  to  sustain  a  delegation  of  anr 
sovereign  power  of  government  to  private  dtl- 
lens  or  to  Justify  their  assumption  of  it. 

Wyande4te  Countp  Comrt.  v.  Abbott,  53  Kan. 
148;  ^rkt  t.  Wyandotte  County  Comrt.  61  Fed. 
Rep.  486;  MeOabe  r.  Carpenter.  103  Cal.  469, 
476. 

And  in  other  cases  the  supreme  court  of 
California  itself  has  placed  ita  moat  emphatic 
condemnation  upon  mws  rimllar  tn  prindple 
which  delegated  tbe  legislative  power  of  de- 
fining distrfcta  to  private  hands, 

Branderutein  t.  OOte,  101  Cal.  181;  JfovOM 
V.  PttrJu,  64  OaL  166;  I^pb  v.  fbrfts,  68  Oal. 
684. 
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It  U  submitted  with  confidence  tbtt  luch  a 
derolutloQ  of  the  cBsenttal  powers  of  leglsla- 
dOD  apoQ  private  citizens  to  exerdse  for  tbelr 
own  benefit  and  advantage,  whetherdirect  and 
Immediate,  or  indirect  and  incidental,  and  to 
the  detriment  of  tbelr  neighbors.  Is.  when  it 
culminates  in  a  lien  upon  the  lands  of  the  lat- 
ter for  the  purposes  designated  in  the  act, 
nothing  short  of  a  taking  of  prlntfl  propwtj 
without  due  process  of  law. 

Bx  parte  ma,  48  Oal.  270. 17  Am.  Bep.  436. 

The  Wriffht  act  finds  no  support  in  any  of 
the  cases  which  have  sustained  the  laving  out 
of  improvemeDt  dlitrlcts  of  any  kind  by  the 
atate,  or  by  municipal  or  other  authorities  rep- 
resenting the  state  and  exercising  governmen- 
tal power  on  behalf  of  the  state,  as  a  proper 
■wUiod  of  taxing  <a  taking  property  for  pub- 
He  use. 

8.  Aasumiofagaitt,  for  the  sake  of  the  argn- 
nwnt,  that  the  might  act,  so  far  as  It  provides 
for  the  organization  of  Irtigatlon  districu  by 
means  of  a  petition  of  fifty  or  a  majority  of 
the  landholders  of  the  district  proposed  la  the 
tlon,  approved  by  a  vote  of  the  majority  of 
electors  of  the  dbtrict.  Is  a  legitimate  exer- 
dse of  IfigMative  power  so  as  to  constitute  to 
that  extent  due  process  of  law  for  the  taking 
of  private  property  by  taxation,  we  submit 
^t  there  la  a  further  fatal  defect  In  the  act. 
In  that  it  permits  the  whole  cost  to  be  levied  br 
the  board  of  directors  of  the  district  upon  aU 
of  the  real  estate  of  the  district  according  to 
ndae,  with  no  reference  to  the  degree  of  ben- 
efit conferred,  a'l  of  which  is  done  without  due 
process  of  law  and  without  compensation  to 
the  owner,  and  herein  it  violates  the  Constitu- 
tional provisions  whose  aid  we  Invoke. 

Here,  again  the  legislature  doea  not  decide 
or  declare  that  in  the  irrigation  of  a  particular 
district  described  it,  or  to  be  described  by 
»  municipal  or  other  public  authority  repre- 
senting it,  the  assessment  shall  be  according  to 
Talue  u  in  Its  Judgment  the  nearest  approxima- 
tion to  benefit;  but  it  decides  and  declares  that 
in  any  district  that  may  be  described  by  peti- 
tioners and  created  by  qualified  electors  the 
assessment  according  to  value  shall  prevail. 
We  submit  that  thb  meibod  of  taxation  la 
purely  arbitrary  and  capricious,  contrary  to 
the  fundamental  principles  of  taxation,  and 
that  it  deprives  the  statute  of  the  character  of 
due  process. 

It  is  impossible,  in  a  scheme  which  provides 
for  local  improvements  to  be  instituted  upon 
private  petition  approved  by  a  mere  majority 
of  the  local  electors,  tfaat  the  legisluture, 
which  itself  has  abdicated  the  determinatioo 
of  the  propriety  of  the  Improvement  or  the 
bounding  of  Its  district,  should  be  deemed  to 
have  regarded  the  assessment  ad  valorem  as 
any  approximation  to  the  actual  ben^t  re- 
ceived. 

In  his  opinion  in  Bt  Madera  Irrig.  IHtt. 
Bcndt,  98  6il.  8S4,  U  L.  R  A.  765,  Mr.  Jus- 
tice Harrison  says: 

"All  taxation  has  Its  source  in  the  neces- 
sities of  organized  society,and  Is  limited  by  such 
necessity,  and  can  be  exercised  only  by  some 
demand  for  the  public  use  or  welfare.  And 
whetber  the  tax  be  by  direct  imposition  for 
revenue  or  bj  assessment  for  a  local  improve 
Bent,  it  h  based  upon  the  theory  that  it  Is  io 
IM  U.S. 
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return  for  the  benefit  received  by  the  person 
who  pays  the  tax,  or  by  tbe  property  which 
is  assessed.  Por  the  purpose  of  apportioning 
this  benefit,  the  legislature  may  determine  In 
advance  what  property  will  be  benefited  by 
designating  the  district  within  which  It  is  to 
be  collected,  as  well  as  the  property  upon 
which  it  is  to  be  Imposed,  or  It  may  appoint  a 
commission  or  delegate  to  a  subordinate  agency 
the  power  to  ascertain  the  extent  of  this  ben< 
efit.* 

Under  fbe  Wright  aot,  neither  the  legisla- 
ture nor  any  subordinate  or  local  legislative 
bodv  determines  what  property  will  be  bene- 
fited, either  "by  designating  the  district" 
or  ''by  designating  the  property  upon  which 
the  assessment  is  to  be  imposed."  As  we 
have  shown,  Uila  power  of  designation  and 
determination  It  practically  vested  In  the  p»- 
tilioners.  l^ey  may  include  any  lands  sus- 
ceptible of  Irrigation,  or  which,  under  the 
construction  given  to  the  statute  by  the  su- 
preme court  of  California  In  Modeato  Irrig. 
DM.  T.  Tr«sm,  88  Cat.  858.  would  be  even 
Indirectly  benefited  thereby,  by  tbe  Increased 
prodncaveness  of  adjoining  property,  or 
which  were,  in  their  natural  state.susceptibla 
of  irrigation. 

Mr.  Justice  Harrison  further  says  in  the 
Madera  Gone:  "It  is  not  necessary  to  show 
that  property  within  the  district  may  be  ac- 
tually benefited  by  the  local  improvement, 
and,  even  If  it  poMtivety  appear  that  no  ben- 
efit la  received,  such  property  is  not  thereby 
exempted  from  bearing  Ita  portion  of  the 
assessment,  nor  Is  the  net  unconstitutional  be- 
cause it  provides  that  such  proper^  shall  be 
assessed. 

We  submit  that  this  statement  of  tbe  law 
is  rimply  revolutionary  of  all  established  prin< 
clples,  precedents,  and  cases  upon  this  sub- 
ject, and  that  the  true  principle  Is  directly  to 
tbe  contrary. 

As  was  said  by  Chief  Justice  Shaw,  in 
Wright  V,  Botion.  9  Cusb.  338.  the  principle  is 
that,  "  when  certain  persons  are  so  placed  aa 
to  have  a  common  interest  amongst  them- 
selves, but  in  common  with  the  rest  of  the 
community,  lairs  may  be  justly  made  pro- 
viding that,  under  suitable  and  equitable  regu- 
lations, those  common  Intereaib  shall  be  so 
managed  that  those  who  enloy  the  benefits 
shall  equally  bear  tbe  burden." 

Tide  Water  Co.  v.  Cotter,  J8  N.  J.  Eq.  518, 
526. 90  Am.  Dec.  634. 

The  Wright  actprovldes  by  g  97,  as  amended 
FebruaiT  16.  1889.  in  regard  to  "real  estate 
offered  for  sale  for  assessments  due  thereon," 
that  "in  case  there  ts  no  purchaser  in  good 
fnlth  for  the  same,  .  .  .  tbe  whole  amount  of 
the  property  assessed  sball  be  struck  off  to  the 
irrigatioD  district  wilbla  which  nich  landa 
are^luated  as  tbe  purchaser." 

It  Is  a  well-settled  rule  of  construction  In  the 
consideration  of  such  statutes,  that  "  tbe  con- 
stitutional validity  of  a  law  Is  to  be  tested. 
DOt  by  what  has  been  done  under  It,  but  what 
may  by  its  authority  be  done." 

Stuart  V.  Palmer,  74  N.  Y.  195,  80  Am.  Rep. 
889;  Montana  Co.  v.  St.  Louie  Min.  A  M,  Co. 
152  U.  8.  170  (88:  400). 

If  we  are  rightly  informed,  tbe  iutances  ot 
actual  outrage,  oppression,  and  spoliation 
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wblcb  tlntdj  have  oceamd  undw  the  an- 
tboritf  of  tbu  act  exceed  aaytbing  that  the 
Imaglnatloo  could  iuggeat. 

The  valuable  lands  and  properties  are 
brought  withia  the  Hue  of  the  proposed  dis 
trict  for  the  very  purpose  of  bearinn  the  bruot 
of  tbe  tazatbni  which  la  sdtb  to  MIow  the 
creatioD  of  tbe  dfstrict-^  situation  which  hu 
uniformly  raoelTed  the  condemnaUon  of  the 
courts. 

Brandenitein  w.Eok»,  101  Cat  181:  Jfocm 
T.  i^Ky,67  Miss.  878,  84  A.m.  Rep.  461. 

Zt  is  not  true  that  tbe  IcfrislatiTe  power  In 
making  assessroents  for  local  improTements. 
whether  exercised  directly  by  the  l^ialatare, 
or  by  aoy  subordinate  govenmratal  ageocfea. 
Is  unlimued  and  can  be  exerdsed  Id  a  des- 
potic and  arbitrary  way. 

/Vpfs  T.  Brooklyn,  4  N.  T,  419,  DO  Am. 
Dec  2M:  HammeU  r.  PhitaMpAia^  60  Fa. 
1&6.  8  Am.  Bep.  616;  WaOingtM,  AtrniUf  08 
Fa.  352,  8  Am.  Bep.  866. 

Tbe  case  now  before  this  ooatt  eamiot  be 
judicially  disposed  of  without  a  study  of  the 
trulr  powerful  opinion  of  the  supreme  court 
of  Pennsj-lrania  in  tbe  case  last  referred  to. 

Tbe  coDclnding  sentences  of  the  opinion  in 
that  case  are  entirely  opposite. 

"  Taxation  ia  Iwunded  in  its  exercise  by  Its 
own  nature,  esKntlal  eharacterlstles,  aod  ma- 
pose.  It  must  tbererore  Tlslt  all  alike  In  a 
reasonably  pradicable  way,  of  whlcb  the 
legiftlature  may  Judge,  but  within  tbe  just 
lloiitsof  what  Is  taxation.  Like  the  rain.  It 
may  fall  upon  tbe  people  In  districts  and  by 
turns,  but  still  It  must  be  public  In  Its  pur- 
pose, and  reasonably  Just  and  equal  In  its 
dtsinbulloD,  and  cannot  sacrifice  individual 
Tight  by  a  palpably  unjust  exaction.  To  do 
BO  is  oonflscation,  not  taxatltHi;  eztortfoo,  not 
assessment;  aod  falls  wtthfn  tbe  clearly  im- 
plied rpslriction  of  tbe  Bill  of  Rfgbts." 

Later  Peonsylvanla  cases  still  m'ore  forcibly 
alBrming  this  iloctrfoe  are:  AUegheny  City  v. 
Wettm-a  Pmtiayltania  B.  Co.  186  Pa.  875;  lU 
PitMuf^  188  Pa.  401,  484;  Monuoed  Ate- 
nv€,  169  Pa.  90;  S$  Pcirk  Atenve  Seuer,  160 
Pa.  488. 

Tbe  rase  of  State,  Agma,  t.  2/mark,  87  N. 
J.  L.416,  coolaina  another  magnificent  presen- 
tation of  the  proposition  upon  which  we  now 
rely. 

The  court  of  appeals  of  Kew  York,  in  tbe 
case  of  ^wtrt  v.  Palmer,  74  N.  Y.  188,  80  Am. 
Bep.  380,  bas  placed  itself  in  the  same  line. 

Bee  also  TAamat  v.  Gain,  86  Mich.  106,  2i 
Am.  Rep.  685;  DaHdton  v.  Neu>  OrUara,  06  U. 
S.  97(24:  616):  Uagar  v.  Beelamation  Dut.  No. 
JOS,  111  U.  S.  701  (28:6fien  Wurti  v.  Eoag- 
land,  114  U.  S.  606  (20;  229);  PiopU,  Parker, 
▼.  Jeffertaa  Countj/  Ct.  OS  N.  Y.  ti04;  Oyprm 
PmdDraininff  Cb.  v.  Hooper,  8Het.fKj.)860. 

4.  Finally,  assuming  ajnin,  for  tbe  salie  of 
tbe  srfEument,  that  tbe  statute  in  question  Is  a 
valid  exercdse  of  lef^islative  power  In  respect  to 
tbe  formation  of  the  district  by  the  means  and 
ihrouftb  tbe  agencies  provided,  and  that  tbe 
mode  of  assesameat  can  be  regarded  as  due 
process  of  law,  we  claim  that  the  total  want  cA 
an  opportunity  to  be  heard  on  tbe  question 
of  the  expediency  of  forming  tbe  district,  on 
tbe  question  of  boundaries,  on  t^e  question  of 
cost  and  Mheme  of  improvement,  and  on  the 
tS4 


qoestioD  of  benefit  recdTed.  deprim  fbe  act 
of  the  constituttooal  chancter  of  due  mcea 
of  law  aa  it  hu  been  bentofwe  defined  ojthlt 

court 

The  only  bearing  accorded  to  the  landholder, 
from  the  beghining  to  tbe  end  of  tbe  scbeme, 
from  the  time  of  toe  fittng  of  the  petition  until 
bis  land  Is  sold  ont  for  nonpayment  <A  a» 
sesunen^  is  the  verr  aeanty  ricbt  of  being 
beard  upon  tbe  question  of  the  valuation  of  hi* 
I»operty,  and  perhaps  of  other  property,  in- 
eluded  u  the  district.  That  is  accorded  to  bim, 
apparently  as  an  Idle  form;  for  even  in  respect 
to  that  limited  point.  If  lie  cannot  be  heaid  on 
the  question  of  Deneot  recelTed*  tbe  hearing  la 
utterly  nugatory. 

The  principle  bas  been  stated  t^tiwauineme 
court  of  California: 

"It  is  a  principle  which  underlies  all  forma 
of  govemment  bv  law  that  a  dtizen  shall  not 
be  deprived  of  life,  libcTty,  or  property  with- 
out due  process  of  law.  Tbe  legislature  bas 
no  power  to  take  away  a  man's  i»o|ierty.  nor 
can  itanthorlze  its  agents  to  do  so.  without  flnt 
providing  for  personal  notice  to  be  given  to 
blm  and  for  a  rail  opportunt^  of  time,  place, 
and  tribunal  to  be  heard  In  defense  of  bis 
rljthts.  This  constitutional  guaranty  Is  not 
confined  to  judicial  proceedings  but  exieods 
to  every  case  In  which  a  citizen  may  be  de- 
prived of  life,  llbertv,  or  property,  whether  the 
proceeding  be  judicial,  adminlatratite,  or  exec- 
utive in  its  nature." 

Mxdligan  v.  Smith.  00  Cal.  280. 

In  regard  to  the  fundamental  question  as  to 
whether  there  shall  be  an  irrigation  district, 
there  Is  no  bearing  because  tbe  supervisors  to 
wbom  the  petition  is  to  be  presented  have  no 
power  to  consider  or  determine  that  question. 
It  is  idle,  we  submit,  to  say,  as  the  supreme 
court  of  California  does,  that  In  this  respect 
the  grievance  of  tbe  landholder  is  the  same  as 
is  suffered  by  everybody  within  tbe  limits  of  a 
municipal  orschool  district  whose  organization 
and  boundariea  an  to  be  determined  by  a 
popular  vote  of  tbe  zeddenta  of  the  proposed 
district.  There  is  no  resemblance  whatever 
between  tbe  coses.  The  supervisora  have  no 
power  to  reject  a  petition. 

A  petition  being  once  filed,  there  must  be  a 
district  organized  containing  tbe  lands  de- 
scribed In  uw  petition  more  or  less  subject  to 
the  very  feeble  power  of  modiflcattcMi  lodged 
in  tbe  banda  of  the  supervisors,  if  two  thud* 
of  the  qualified  electors  so  vote.  It  is  really 
this  organization  of  tbe  district  which  forges 
tbe  cbaln  that  inevitably  fastens  the  fata]  lien 
of  tbe  assessment  npcw  the  property  of  the 
landholder. 

There  Is  no  hearing,  as  a  matter  of  right, 
accorded  to  the  landholder  upon  the  question 
of  bouodsrles.  Be  may  get  notice,  it  is  true, 
if  be  happens  to  take  tbe  local  paper,  that  tbe 
petition  is  to  be  presented,  but  there  is  no  right 
given  him  to  present  objectioos,  and  no  duty 
imposed  upon  the  supervisors  to  bear  bin  ob- 
jections. The  law  must  require  notice  to  tbem 
to  give  tbem  a  right  to  hear  and  an  opportunity 
to  be  heard. 

Stvart  V.  JWnwr,  74  N.  Y.  188,  80  Am. 
Bep.  889. 

The  right  to  be  heard  In  tax  cases  Is  a  con- 
stitutional one  and  Indefeasible,  nnd  ^^lea  to 
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Santa  Ctara  Ooun1$  t.  £bHtA«rn  P.  B.  Co. 
18  Fed.  Rep.  88B;  Beott  t.  TWeifo,  86  Fed.  Rep. 
885:  Meyer*  v.  akUldt,  61  Fed.  Rep.  718;  Ul 
man  t.  AiUt'inorv,  79  Hd.  687.  11  L.  R 
S84:  Ain  Mateo  QmntK  t.  ^(A«rii  i>  B.  Co. 
18  Fed.  Rep.  73S:  Stwuri  t.  ilifnwr,  74  K.  T. 
188.  80  Am.  Repi  S89. 

As  to  the  ecbeme  of  irrintlon  and  lu  pno- 
tiobiUiy  and  ooat  there  li  oo  preteoM  that 
these  Uodholden  who  u«  to  pay  aze  to  be  cod- 
■uhed  or  to  bftTe  »  bearinf  ui  vkj  nipect 
whatem. 

The  audadooi  claim  li  made  od  the  part  of  the 
apholden  of  the  ajitem  that  the  mere  right  of 
being  beard  each  oo  tiie  value  of  hti  own  land, 
without  more,  and  without  any  rlcht  to  be 
heard  on  the  total  ooat  w  the  prMNWtfoaal  bur- 
den which  he  la  to  bear*  orthe  benefit  which 
be  la  to  reoelTe,  b  anfllolent  to  u|Aold  the  acL 

In  anawer  t*  thli  objection,  or  rather  In  an- 
awer  to  the  more  limited  objection  that  the  act 
makea  no  prorlsioo  for  a  bearing  to  be  granted 
to  the  owners  of  the  land  prior  to  the  organiza- 
tion of  the  district,  U  la  claimed  by  Mr.  Jus- 
tice Ibrrison,  in  hto  oplDlon  In  As  Jfodera  Ir- 
rig.  Diet.  Bonde,  93  Cat  828,  14  U  a  A.  765, 
that  the  proceeding  up  to  that  point  la  merelT 
for  the  creation  of  a  public  corporatloD,  which 
is  to  be  Inreated  with  certain  political  duties 
whichltls  toexerciselobehalfof  tbestate.  He 
claims  that  It  has  never  been  held  that  the  in- 
habitants of  a  district  are  eotitled  to  notice  and 
hearing  upon  a  proposltiMi  to  submit  such  a 
queadon  to  a  popular  rote;  that  it  would  be 
oompeteni  for  the  legfslatnn  to  enact  it  with- 
out such  a  submiseloa;  and  that  It  baa  umwdi 
power  to  create  the  district  In  accordance  with 
the  wIU  of  a  majority  of  the  electon. 

We  care  not  by  what  name  the  legal  entity 
created  by  the  act  may  be  called,  whether  a 
paMle  or  a  quasi  or  %  semi-quasi,  or,  as  it  has 
iieen  called  by  one  learned  Judge,  a  bastard 
pabliorprlvate  corporation,  bat  we  do  deny 
most  emphaiicslly  that  the  function  with  which 
it  is  inTcsted,  the  duties  which  it  la  to  dis- 
charge, are  In  any  manner  political  duties  to  be 
exercised  in  behalf  of  the  slate. 

It  is  nothing  more  nor  less  than  a  service  to 
be  rendered  to  the  landowners  of  the  district 
for  their  own  account  withoat  any  Interren- 
tioD  or  interest  of  the  public.  It  la  for  these 
landowners  that  the  directors  are  to  procure 
and  furnish  the  water  for  use  or  for  sale.  It 
is  for  them  and  at  their  expense  that  thry  are 
to  issue  the  bonds.  It  la  for  them  that  the  di- 
rectors are  to  mortgage  the  property  acquired 
and  to  nmstitnte  the  plant  of  irrigation  worka. 
There  is  nothine  public  about  it;  and  If  there 
la  any  force  tn  the  points  we  have  already  pre- 
sented, there  ia  no  foroa  in  this  coBteatlon  of 
that  learned  Judge. 

It  is  the  organization  of  the  district  which 
Mngs  Into  exlsteoce  the  power  to  eotail  all 
these  bnrdeiia  upon  the  property  within  It. 
UntD  the  orgufzation  no  such  power  exists. 

Once  organized  It  mores  irresistibly  against 
aaj  effort  of  the  individual  landowner  to  stay 
its  course.  The  mere  ezisteoce  of  the  district 
is  thus  a  cloud  upon  the  title  of  the  landholders 
and  inevitably  charges  them  with  the  cost  of 
IM  U.fl. 
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whatever  debt  may  be  incnrred  whether  the 
tmnds  are  already  Issued  or  noL 

8o,  it  is  not  sound  reasoning  to  claim,  as'Hr. 
Justice  Harrison  does,  that  the  landholder's 
property  is  not  affected  by  the  organization  of 
the  district. 

The  supreme  court  of  Oallfomfa  has  very 
recently  said:  "The  petition  Is  the  initial  and 
jurisdictional  point,  and  wlien  that  has  been 
passed,  landowners  as  such  have  no  more 
power  In  the  premises.** 

FaiUtrook  Inig.  DM.  v.  AbOa,  106  Cal.  856. 
8M 

We  do  not  think  that,  within  any  of  the 
cases  that  have  been  adjudicated  by  this  court. ' 
the  landholders  can  be  denied  a  bearing  on  all 
these  Important  matters,  and  must  put  up  with 
the  idle  and  almost  formal  hearing  of  the 
question  of  the  valuation  of  eadi  landowoer'a 
individual  riece  of  proper^. 

We  tuvoH  the  decuions  of  ttili  fxrart  al< 
ready  made  in  sapport  of  the  proposition  that 
there  must  be  an  actual  bearing  on  Uie  real 
merits,  and  not  a  mere  formal  one  on  a  strictly 
^de  issue,  in  order  to  give  to  the  proceedings 
the  character  of  doe  process  of  Uw. 

Kennard  v,  LouiMinna,  Morgan,  99  U.  B. 
4S0  (88:  478):  MeMiUen  v.  Andonm.  96 17.  8. 
87  (24: 886);  Davideon  v.  Nea  Orlean*.  96  U. 
8. 97  (S4: 616):  Hagar  r,  Beciamation  Diet.  No. 
108,  111  U.  8.  701  (28:  S«9);  WurU  v.  Hoag- 
land.  114  U.  8. 606  (89: 228);  Oineinnati,  N,0. 
A  T.  P.  BCo.  V.  KentueJcg {'^Kentucky  R.  Tax 
CW)  116  U.  8.  821  414):  WaUtm  v. 
Nenn,  128  U.  S.  678  (82:  644);  Lent  v.  TUleon, 
140  U.  8.  816  (85: 419). 

Finally,  In  Spencer  v.  Merekant,  196  U.  8. 
845  (81:  763),  thla  rata  Is  laM  down: 

"If  the  legislature  novidea  for  notice  to  and 
hesring  of  each  proprietor  at  some  stage  of  tbe 
proceMlogs  upon  the  question  of  what  propor- 
tion of  the  tax  shall  be  asassnd  upon  his  land, 
there  Is  no  taUng  of  hia  proper^  without  due 
process  of  law." 

Even  an  act  Imposing  a  tax  and  declsrinx 
what  lands  should  be  deemed  to  be  benefited 
recoKoized  the  rltrbt  of  the  landholders  to  be 
heaid  u|X>n  the  validity  of  the  assessment,  and 
its  apportionment  among  the  different  {wrcels 
of  the  class  which  the  legislature  had  oonclu- 
alvely  delennioed  to  be  beueflted. 

We  think  that  no  eaae  can  be  found  support- 
ing a  statute  which  deprives  eitixens  of  their 
property  with  no  other  right  to  be  beard  than 
,  upon  the  question  of  value  of  their  own  prop- 
erty, which  is  arbitrarily  made  the  basis  of  as- 
sessment without  any  regard  to  actual  benefit 
received,  against  tbe  oblectlon  that  such  a  stat- 
ute is  not  due  process  of  law. 

Fioallv.  the  cUlm  that  the  eonfirmatlon  act, 
approved  March  16,  18S0,  is  a  cure  for  the  ob- 
jection of  want  of  notice  and  hearing  Is  prop 
erly  disposed  of  by  the  suggestion  of  Ross, 
Cb.  J.,  in  tbe  FaUbrook  Gate,  tbat  it  gives  no 
right  of  bearing  to  tbe  landholder,  bulls  merely 
a  proceeding  to  be  taken,  not  by  the  landliolder , 
but  by  the  directors  at  their  option. 

Mewrt.  John  F.  DUlon.  Bofrjf  BiMard, 
and  John  M.  Dillon,  for  appellants: 

This  case  Involves  no  question  except  due 
process  of  law  under  the  Utb  Amendment  of 
tbe  Constitution  of  the  United  Siatca. 
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lo  the  ezerdse  of  lurfsdictlon  la  lbi«  cate 
the  circuit  court  should  bare  followed  the  de- 
citioQs  of  the  state  court  at  to  the  consttuctioD 
of  the  IrrigaUon  atatutei  and  as  to  all  other 
mutters  of  sute  law  iovolved  lo  this  caae. 

The  supreme  court  of  Califoroia  has  repea^ 
ediy  decided  tbat  the  proTisiooa  of  the  Wright 
act  as  to  the  formatloo  of  irrigation  districts 
do  Dot  violate  any  provision  of  the  state  Cod- 
stitatioD,  Bod  that  toe  aaid  act  Is  valid  lo  every 
Tvepect. 

Turloek  Irrig.  DiA  v.  WiSiams,  76  Cal.  8W; 
Central  Jrrig.  Ditt.  v.  De  Lappe,  79  CaL  861; 
CraU  T.  Po$o  Irrig.  DM.  87  Uai.  140;  Ilode$io 
Irrig,  Dit,  v.  Trigea,  88  Gal.  884:  Be  Madera 
Irrig.  Diit.  Bonda,  93  Ca).  396,  14  L.  R.  A. 
755;  Tregea  v.  Omna.  94  Cal.  817;  I^oj^  v. 
Beima  Irrig.  Ditt.  98  Cal.  206;  Biatto  Irrig. 
Diat.  T.  Brandon,  108  Cal.  884;  Quint  v.  S^^- 
man,  108  Cal.  606;  Woodruff  r.  Ptrrv,  108 
Cal.  Oil;  Fallbrook  Irrig.  IHiL  t.  AMa,  106 
Cal.  866,  866;  0%Men  v.  Glendora  Water  Oo. 
113  Cal.  SIO. 

The  supreme  court  of  California  also  ex. 
presaly  holds  that  In  the  formation  of  the  dis- 
trict the  Wright  act  (§  3)  does  provide  for  a 
beulDg  by  the  board  of  supervisors  of  any 
landowoer  or  other  party  interested. 

FaOJyrook  Irrig.  Diat.  v.  Abita.  106  CaL  356; 
Page  v.  Loa  Angelea  County  Super*.  86  Cal.  50; 
Modeato  Irrig.  Diat.  v.  Tregea,  88  Cal.  884: 
Feopte  V.  Hagar,  6S  Cal.  181. 

In  matters  of  state  law  the  Federal  courts 
most  follow  the  dedsiooi  and  jneccdenta  of 
the  state  courts. 

SheB/g  T.  Qug.  24  0.  8.  il  Wheat.  861  (6: 
49S):  Jaekaon,  St.  John,  v.  C%«w,  25U.  S.  13 
Wheat.  158  (6:  588);  Qreen  r.  Neal.  81  U.  8. 
fl  Pet.  301  (8:  408);  Boberia  v.  Leu>ia.  168  U.  S. 
367  (88:  747);  Nftmith  r.  Sheldon,  48  U.  8.  7 
How.  813  (12:  926);  Van  Benaaelaer  v.  Kear- 
ney, 59  IT.  S.  11  How.  397  (18:  708);  Winter 
T.  Cooper,  SS  U.  8.  H  How.  488  (14:610);  Lef- 
fingvueU  T.  Warren,  87  0.  S.  S  Black,  099  (17: 
361). 

(Juestloos  of  law  arising  in  respect  of  munic- 
ipal divisions  of  a  state  are  matters  of  local 
sute  law  oo  which  the  dedsions  of  the  sute 
courts  are  coDclusfve  and  must  be  followed  by 
the  Federal  courts. 

Detroit  v.  Oaberne,  186  TT.  B.  493  (84:  360). 

The  construction  of  the  Constitution  and 
stotutes  of  a  sute  as  lo  political  or  municipal 
divisions  of  such  sUte  are  emphatically  matteni 
of  local  state  law  on  which  the  decisions  of  the 
sute  courts  are  conclusive,  and  must  be  fol- 
lowed by  the  Faderal  courts. 

Hagar  y.  Bedamation  Diet.  No.  108,  lU  U. 
8.  701  (38:  569);  Botaman  v.  Leteia  (" Miaeouri 
V.  Uai^)  101  U.  8.  22  (36:  989);  Union  Nat. 
Bank  v.  Bank  of  Kanaae  City.  186  U.  8.  323 
i34: 841):  Grand  Trunk  B.  Co.  v.  Itiea,  144  tJ. 
S.  408  (86:  486);  Bavaerman  r.  Bfunf,  147  U. 
a.  947  (87:  816j;  Jfay  t.  Tennea,  148  U.  8.  60 
(87:  868). 

Mr.  Justice  PoeUwai  delivered  the  opinion 
of  the  court: 

The  decision  of  this  case  Involves  the  valid- 
ity of  the  irrigation  act  enacted  by  the  legisla- 
tare  of  the  sute  of  California  and  set  forth  in 
the  above  ^tement  of  facia.  Tbe  principal  act, 
152]  *puBed  Id  1887,  baa  been  amended  once 
SS« 


or  twice  by  subsequent  legislation,  but  in  ito 
maio  features  it  remains  as  first  enacted.  The 
title  of  tbe  act  lodlcaieslls  purpose.  Itisadmit- 
ted  by  all  tbat  very  larn  tracts  of  land  in  Cali- 
fornia are  in  fact  "arid  lands,"  which  require 
artificial  Irrigation  in  order  to  produce  anything 
of  value.  There  are  different  degrees,  how- 
ever, in  which  irrigation  is  neceasazy,  from  a 
point  where,  without  its  use,  the  land  is  abeo- 
Jutely  uncultivable,  to  tbat  where,  if  not  irri- 
gated artificially,  it  may  yet  produce  some  re- 
turn for  the  labor  of  toe  husbandman  in  the 
shape  of  a  puny  and  unrel^ble  crop,  but  noth- 
ing  like  what  it  could  and  would  do  if  water 
were  used  upon  It.  There  are  again  other 
lands  which,  if  not  Irrigated,  will  still  produce 
tbe  ordinary  cereal  crops  to  a  more  or  leas  un- 
certain extent,  but  which,  if  water  be  used 
ariitlcialW  upon  them  at  appropriate  times,  are 
thereby  fitted  to  and  will  prodoce  much  mon 
certain  and  larger  crops  than  without  It,  and 
will  be  also  rendered  capable  of  producing 
fruit  and  grapes  of  all  kinds,  of  first  rate  quaT 
ity,  and  in  very  larfice  quantities.  What  la 
termed  the  "arid"  belt  is  said  in  the  Census 
Bulletin,  Ko.  38.  for  the  census  of  1890,  to  ex- 
tend txtm  Colorado  to  tbe  Pacific  ocean,  aad  to 
include  over  600,000,000  acres  ct  land. 

Of  this  enormous  total,  artificial  IrrigaUon 
has  thus  far  heea  used  only  upon  about  three 
and  a  half  million  acres,  of^  which  slightly  over 
a  million  acres  lie  in  the  sute  of  California. 
It  was  sUted  by  counsel  tbat  something  over 
thirty  irrigalioD  districts  had  been  organized 
in  Cfalifomia  under  the  act  in  question,  and 
that  a  toUl  bonded  indebtedness  of  more  than 
$16,000,000  bad  been  authorized  by  the  various 
districts  under  tbe  provisions  of  the  act,  and 
that  more  than  $8,000,000  of  the  bonds  bad 
been  sold  and  the  money  used  for  the  acquisi- 
tion of  property  and  water  rights  and  for  the 
coostructioD  of  works  necessary  for  tbe  Irriga- 
tion of  the  landa  contained  in  the  various  dW 
tricia. 

Whether  these  statements  are  perfectly  ae- 
curate  or  qot  is  a  matter  of  no  great  import- 
ance, as  it  has  been  assumed  by  all  tbat  num- 
bers of  districts  have  been  formed  under  the  act 
and  a  very  large  indebtedoeas  already  incurred, 
and  that  more  *wlll  be  necessarv  befm  [163 
all  the  districts  will  be  placed  in  an  efflcient 
working  condition.  All  these  moneys,  if  the 
act  he  valid,  must  eventtully  be  repaid  from 
assessments  levied  upon  the  lands  embraced 
within  the  respective  districU,  while  the  annu- 
ally recurring  interest  upon  these  moneys  is 
also  to  be  paid  in  the  same  way.  Taking  tbe 
California  act  as  a  model,  it  was  also  stated 
and  not  contradicted  that  several  of  the  other 
states  which  cooUin  portions  of  tbe  arid  belt 
(seven  or  eight  of  them)  had  passed  irrigation 
acts,  and  that  proceedings  under  them  were 
generally  awaiting  tbe  result  of  this  litigation. 
The  future  prosperity  of  these  sutea,  it  was 
claimed,  depended  upon  the  validity  of  tbb 
act  as  fumisbing  the  only  means  praotleable 
for  obtaining  artificial  irrigation,  without  the 
aiil  of  which  millions  and  millions  of  acrea 
would  be  condemned  to  lie  Idle  and  worthless, 
which  otherwise  would  furnish  enormoiu 
quantities  of  agricultural  products  and  increase 
the  material  wealth  ana  prosperity  of  tbat 
whole  sectitm  of  counUy.   On  U>e  other  hand 
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It  hu  been  asserted,  with  equal  earnMtoeu. 
that  til*  whole  sclieme  of  the  act  will,  U  car- 
ried ont  to  the  end.  malt  la  the  |»actical  con- 
flscatloD  of  lands  like  those  helonging  to  the 
appellees  herein  for  the  benefit  of  those  own- 
iiig  different  kinds  of  land  upon  which  the  a» 
aessmeats  for  the  water  would  be  compara- 
tively ligh^  and  the  benefits  resuUio;  from  ito 
nae  nr  ID  exeeaa  of  those  otherwise  sitoated. 
Such  reealta,  it  li  said,  are  Dotbini;  more  than 
taking  by  legislation  the  property  of  one  per- 
son or  clasB  of  persons  and  giving  It  to  another, 
which  an  arbitrary  act  of  pure  spoliation, 
from  which  the  citizen  is  protected,  tt  not  by 
any  state  Constitution  at  least  by  the  Federal 
instrument,  ooder  which  we  live  and  the  pro- 
Tisiona  ot  which  we  are  all  boond  to  obey. 
These  matters  ue  only  alluded  to  for  the 

Eipose  of  showing  the  really  great  practical 
portance  of  the  question  before  the  court  to 
the  people  of  California,  and  of  those  other 
states  where  similar  statutes  have  been  passed. 
Important  not  alone  to  the  public,  but  also  and 
specially  Important  to  those  landowners  whose 
lands  are  not  only  to  he  Irrigated  hat  are  also 
to  be  assessed  for  the  payment  of  the  coat  of 
the  coostructioo  of  the  works  necessary  for 
supplyinKthe  water. 

154:]  *^rhis  court  fully  appreciates  the  im- 
portance of  the  question,  and  its  decision  bas 
been  reached  after  due  refleciion  apon  the  sub- 
ject and  after  a  careful  ezamlnatloo  of  the  au- 
thorities bearing  upon  It. 

Tbe  form  in  which  the  question  comes  be- 
fore the  court  in  this  case  is  by  appeal  from  a 
decree  of  the  United  States  circuit  court  for 
the  southern  district  of  California,  perpetually 
enjoining  the  collector  of  the  irrigation  district 
from  exenitiog  a  deed  conveying  the  land  of 
the  plaintiff,  Blaria  King  Bradley,  under  a  sale 
Dade  of  such  land  pursuant  to  the  provisions 
of  the  act  under  consideration.  Tbe  grounds 
apon  which  relief  was  sought  were  that  tbe 
act  was  in  violation  of  the  F^eral Constitution 
and  also  tbe  Constitution  of  tbe  state  of  Cali- 
iFomia.  The  decree  is  based  upon  tbe  sole 
ground  that  the  act  violates  tbe  Federal  Con- 
stitution in  that  It  in  substuice  authorizes  the 
taking  of  the  land  of  the  appellee  "without 
due  process  of  law."  Coming  twforethe  court 
in  this  way,  we  are  not  confined  In  our  review 
of  tbe  decision  of  the  lower  court  within  the 
same  limits  that  we  would  be  if  the  case  were 

here  on  error  from  tbe  Judgment  of  a  stataJ  such  rights  in  every  free  government  which 


eourU  ^  were  beyond  the  control  of  the  state. 

The  jurisdictioii  of  tbe  United  States  ctrcoltfgroaDd  of  tbe  decision  was  as  stated;  that 
court  in  this  case  was  based  upon  the  fact  that 
tbe  plaintiffs  were  aliens  and  subjects  of  Great 
Britain,  and  that  court  therefore  had  the  same 
^risdictioo  as  a  state  court  would  have  had  to 
try  the  whole  question  and  to  examine  and  de- 
cide  not  only  as  to  its  conformity  with  tbe 
Federal  Constitution,  bat  In  addition  whether 
tide  act  were  a  violation  of  tbe  state  Constitu- 
tion, and  whether  the  provisions  of  tbe  act 
Itself  bad  been  complied  with.  In  exercising 
that  jurisdiction  it  was  nevertheless  tbe  duly  of 
tbe  trial  court  to  follow  and  be  guided  by  the 
decisions  of  the  highest  state  court  upon  the 
construiHioo  of  the  statute,  and  upon  the  ques- 
tion whether  as  construed  the  statute  violated 
any  imrldoo  of  the  sute  Constitution.  Tbe 
■une  dnty  rests  apon  this  court,  and  It  has 
fi  r.  «i. 


been  so  determined  from  tbe  earliest  period  of 
its  history,  if  the  act  of  the  state  legislature 
as  construed  by  its  highest  court  conQicts  with 
tbe  Federal  Cooatitutioo  or  with  any  valid  act  of 
Congress,  it  is  tbe  duty  of  the  circuit  court  and 
of  this  court  to  so  decide,  and  to  Ibus  enforce 
*the  provisions  of  the  Federal  Constftu- 
tion.  The  following  are  some  of  the  numerous 
cases  fat  which  this  principle  has  been  an- 
nounced and  carrier!  into  effect:  Shelby  v.  Gup, 
S4  U.  8.  11  Wheat.  861  [S:  495]:  Jfami/h  v. 
Shetdon,  48  U.  8.  7  How.  812  [12:  925]:  Van 
Renn^aer  v.  Etameff.  63  U.  8.  U  How.  397 
[18:  708]:  WebBter  v.  Gooper,  55  U.  S.  14  How. 
488  [14:  510]:  I^fflngmU  v.  Warren,  6?  U.  S. 
2  Black,  699  [17:  2611;  Hagar  v.  Sedamation 
Di»t.  No.  108,  111  U,  8. 701.  704  [28:  6«9. 5TO]; 
Detroit  v.  OAome,  185  U.  S.  492  [84:  260J. 

We  should  not  be  justifltxl  in  holding  the  act 
to  be  in  violation  of  the  state  Constitution  in 
the  face  of  clear  and  repeated  decisions  of  the 
highest  court  of  tbe  st^  to  the  contrary,  un- 
der the  pretext  that  we  were  deciding  princi- 
ples of  general  constitutional  law.  If  the  act 
violate  any  provision,  expressed  or  moperly 
Implied,  of  the  Federal  Constitution,  it  Is  our 
duty  to  so  declare  It.  but  if  it  do  not,  there  is 
no  justification  for  the  Federal  couris  to  run 
counter  to  the  decisions  of  the  highest  state 
courts  upon  questions  involving  the  construc- 
tion of  state  sintutes  or  Constitutions,  on  any 
alleged  ground  that  sucb  decisions  ara  in  con* 
flict  with  sound  principles  of  general  constitu- 
tional law.  The  contrary  has  not  been  held  ia 
thia  court  by  the  case  of  Citizens'  Sav.  A  L. 
Aato.  V.  Topeka.  87  U.  S.  20  Wall.  656  [28:  . 
466].  In  that  case  a  statute  of  Kansas  was  held 
invalid  because  by  its  provisions  the  property 
of  the  dtizeo  under  the  guise  of  taxation  would 
be  taken  in  aid  of  a  private  enterprise,  which 
was  a  perver^on  of  tbe  power  of  taxation. 
The  case  was  brought  in  tbe  United  States  cir- 
cuit court  for  the  district  of  Kansas,  and  was 
decided  by  that  court  in  favor  of  the  city. 
There  had  been  no  decision  of  the  highest  state 
court  upon  tbe  question  whether  the  act  vio- 
lated ttie  Constitution  of  Kansas,  and  conse- 
quently there  was  none  to  be  followed  by  the 
Federw  court  upon  that  question.  This  court 
held  that  a  law  taxing  the  citizen  for  tbe  use 
of  a  private  enterprise  conducted  by  other  citi- 
zens was  an  unauthorized  invasion  of  private 
right.    Mr.  Justice  Miller  said  that  there  were 


The 
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act  took  the  property  of  the  citizen  for  a  pri- 
vate purpose,  although  under  the  forms  of  tax- 
ation. In  thus  holding,  there  was  no  overrul- 
ing *or  refusing  to  follow  the  decisions  [156 
of  the  highest  court  of  tbe  state  respecting  the 
Constitution  of  its  own  state. 

We  are  therefore  practically  confined  In 
this  case  to  the  inquiry  whether  the  act  in  ques- 
tion, as  it  has  been  construed  by  tbe  stata 
courts,  violates  the  Federal  Constitution. 

Tbe  assertion  that  it  does  is  based  upon  that 
part  of  the  14lh  Amendment  of  the  Conslitu- 
uon.  which  reads  as  follows:  "Nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law.  nor  deny 
to  any  person  within  iu  jurisdiction  tbt  equa> 
protection  of  tbe  laws." 

887 
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lUferriDg  to  tbe  unendment  above  quoted, 
Uie  appellees  bereio  urge  several  olijectioos  to 
tbia  act.  They  aay,  flnt,  that  tbe  use  for  which 
the  water  to  to  be  procured  is  not  in  anj  aense 
a  public  one,  because  It  fa  limfled  to  the  laod- 
owaers  who  may  be  such  at  tbe  lime  when  tbe 
water  la  to  be  apportioned,  and  the  liitere&t  of 
tbe  public  ia  nolbiog  more  than  that  indfrect 
and  collateral  benefit  that  it  derives  from  every 
Improvemeot  of  a  useful  character  that  is  made 
in  tbe  state.  Second.  They  assert  that  under 
tbe  act  la  question  the  Irrigation  of  hiods  need 
not  be  limited  to  those  which  are  in  fact  nn- 
noducttve,  but  that  by  its  very  terms  the  act 
includes  all  lands  wblcb  are  susceptible  of  one 
mode  of  irrigation  from  a  commoD  source,  etc., 
no  matter  how  fertile  or  productive  they  may 
already  be,  and  it  is  denied  that  tbe  fumlsbing 
of  a  fertilizer  for  lands  of  lodlTidual  proprie- 
tors which  are  alieady  productive,  in  order  to 
make  them  more  productive,  is  lo  any  legal 
seuse  a  public  improvement.  Third.  It  ts  uso 
objected  that  under  the  act  the  landowner  bas 
no  right  to  demand  and  no  opportunity  Is  given 
him  for  a  hearlufir  on  the  question  whether  his 
land  is  or  can  be  benefited  by  irrigation  as  pro- 
posed; also,  that  he  baa  no  fight  to  a  heanng 
upon  tbe  question  whetlipr  the  statute  has  been 
complied  with  in  the  preliminaries  requisite  to 
tbe  fonuHtlon  of  tbe  dUtrici.  Fourth.  That 
the  basis  of  assessment  for  tbe  cost  of  construe- 
tlon  is  not  in  accordance  with  and  in  proportion 
to  tbe  beoeflta  conferred  by  tbe  improvement. 
And  finally,  that  land  wblch  cannot  In  fact 
be  beneflied  may  yet  under  the  set  be  placed 
.  in  one  of  the  irrintton  districts  and  assessed 
157]  upon  Its  value  lo  pay  the  coat  *of  con- 
struction of  works  which  benefit  others  st  his 
expense.  These  are  tbemalo  objections  urged 
agaiiiFt  the  act. 

It  has  often  been  said  to  be  extremely  dlffl- 
cnlt  10  give  any  suffldeot  definition  of  what  to 
embraced  within  tbe  pbraae  "due  procesn  of 
law,"  as  used  In  tbe  coostltatlonal  amendment 
under  discussion.  None  will  be  attempted 
here.  It  was  staled  by  Mr.  Juslfce  Hiller,  lo 
Davidatm  v.  Ifno  Orlearu,  96  U.  S.  97, 104  [24: 
HIS,  ttl9],  that  there  was  "abundant  evidence 
that  there  exists  some  strange  misconception 
of  the  Ecope  of  ibis  provision  as  found  in  the 
14th  Ameodment.  In  fact  it  wonid  seem  from 
tbe  cbaracler  of  many  of  the  cases  before  na 
and  the  nrgutnents  made  in  Ihem,  that  tbe 
clause  under  coDsidpraiion  ie  looked  upon  as  a 
means  of  brinjelng  to  tbe  test  of  the  decision  of 
this  court  the  abstract  opinions  of  every  unauc- 
cesaful  Hti^nt  in  a  aiate  court  of  the  justice  of 
the  decision  against  bim,  and  of  the  merits  of 
tbe  legislation  on  wblcb  such  s  decision  may 
be  founded."  Of  course,  bo  sucb  jurisdiction 
exists  or  Is  claimed  to  exist  by  the  parties  here. 
It  is  at  the  same  time  most  difficult  In  set  cer- 
tain and  clear  bounds  to  the  right  of  this  court 
and  coDsequenily  to  its  duty  to  review  qaes- 
tiona  arising  under  state  legislation  vrltb  refer- 
ence to  this  amendment  as  to  due  process  of 
law. 

It  never  was  loteoded  that  the  court  should, 
as  tbe  effect  of  the  amendment,  be  transformed 
Into  a  court  of  appeal,  where  all  decisions  of 
state  courts  Involvioir  merelv  questions  of  gm- 
era]  justice  and  equitable  coDslderatlons  in  tbe 
taking  of  property  shonid  be  submitted  to  this 
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court  for  its  determinalion.  The  final  juris, 
diction  of  tbe  courts  of  the  states  would 
thereby  he  enormoualy  reduced  and  a  corre- 
sponding increase  In  tbe  jurisdlcUon  of  thto 
court  would  result,  and  it  would  be  m 
great  misfortune  In  each  caae.  MobiU  Oountv 
V.  KimbaU-X^  U.  8.  691,  7M  [36:  238,  342]; 
Minouri  P.  R.  Oo.  v.  Euma,  115  U.  %. 
612,  620  [29: 468,  4ftt].  We  reiterate  the  state- 
ment made  in  Davidaon  v.  Neia  OrUana,  tupra, 
that  ''whenever  by  tbe  laws  of  tbe  stale  or  by 
state  authority  a  tax,  nsseasment,  servitude,  or 
other  burden  to  imposed  upon  property  for  tbe 
public  Tise,  whether  it  be  of  the  whole  state  or  of 
some  more  limited  portion  of  the  community, 
and  those  laws  provide  for  a  mode  *of  [loS 
confirming  or  conleattng  tbe  charge  thus  im- 
posed In  uie  ordinary  courts  of  Justice,  with 
such  notice  to  tbe  person  or  sucb  proceeding  fas 
regard  to  the  property  as  to  appropriate  to  tbe 
nature  of  the  case,  tbe  judgment  in  such  pro- 
ceedings csonot  be  said  to  deprive  the  owner  of 
hto  property  without  due  procesa  of  law,  bow- 
ever  obnonoua  it  may  be  to  other  objectioDS.** 

Coming  to  a  review  of  these  various  objec- 
tions, we  think  the  first,  that  tbe  water  to  not 
for  a  public  use,  to  not  well  founded.  The 
question.  What  constitutes  a  public  uspt  bas 
been  before  the  couris  of  many  of  tbe  slates  and 
their  decisions  have  not  been  harmonious,  the 
inclination  ofsome  of  these  courts  beingto  wards 
a  narrower  and  more  limited  d^nltlon  of  such 
use  than  those  of  others. 

There  to  no  speclDc  problUHon  In  the  Fed- 
eral Constitution  which  sets  npoo  tbe  ststee  In 
regard  to  thdr  taking  private  property  for  anr 
but  a  public  use.  The  6th  Amendment  wbidi 
provides,  among  other  tbioga,  that  such  prop> 
erty  shall  not  be  taken  for  public  use  without 
just  compensation,  applies  only  to  tbe  Federal 
government  as  bas  many  times  been  decided. 
Ex  parte  Spie$,m\J.  8. 181  [81:901;  Thoriag- 
(0nT.Jfon/^«ry.UTU.8.49O|87:3BS].  In 
tbe  14tb  Amendment  the  provision  regarding 
tbe  taking  of  private  property  is  omitted,  and 
the  prohibition  against  the  state  to  coofliied  lo 
Its  depriving  any  person  of  life,  llbertv,  or  prop- 
erty, without  due  process  of  law.  It  to  claimed, 
however,  that  the  citizen  to  deprived  of  his 
property  without  due  process  of  law.  If  it  be 
taken  by  or  under  state  antbority  for  any  other 
than  a  public  use,  either  under  the  guise  of  laxa- 
tlon  or  by  tbe  assumption  of  tbe  right  of  emi- 
nent domain.  In  that  way  the  question  whether 
private  property  has  been  taken  for  any  other 
than  a  public  use  becomes  material  In  thto 
court,  even  where  tbe  taking  to  under  the  au- 
thority of  the  state  Instead  oi  the  Federsl  gOT- 
ernmeot. 

Is  this  assessment,  for  tbe  nonpayment  of 
which  the  land  of  the  plaintiff  waa  to  he  sold, 
levied  for  a  public  purpose?  Tbe  question 
has,  in  substance,  been  anawend  in  theaffirm- 
ativa  Inr  tbe  people  of  California,  and  \a  the 
legislative  and  *JndidaI  bnncbes  of  tbe  [150 
state  government.  The  people  of  the  state 
adopted  a  Constitution  wbldi  <w>"talm  thii 
provision: 

"  Water  and  Water  Bight*— B«e.  1.  The  use 
of  all  water  apportiooed  or  that  msy  hereafter 
be  apportioned,  tor  sale,  rental,  or  dtotribnUon, 
is  hereby  declared  to  be  a  public  use  and  snb> 
ject  to  tbe  regulation  and  control  of  tbe  atata 
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b  the  mumer  to  be  described  Isj  law. 
Ctntt.an.  14. 

The  latter  part  of  %  12  of  the  act  now  under 
ooMlderatioii.  u  amended  in  March,  1891, 
mda  as  follows: 

"Tbe  use  of  aJI  water  required  for  the  Irrl- 
getion  of  tbe  luida'of  ai^  dislrict  formed  un- 
aer  tbe  proTisioiM  of  thia  act,  together  with 
the  rights  of  way  for  canals  and  aitches,  sites 
for  reaervoin^  and  all  other  property  required 
ta  f ally  carrying  oot  the  provisions  of  Ihu  act, 
H  hereby  declared  to  be  for  public  use,  sub- 

rt  to  tbe  regulation  and  control  of  tbe  state, 
ibe  aMnner  prescribed  lew.** 
Tbe  aapreme  court  of  Califomia  baa  bdd  In 
a  number  of  caaes  that  the  irrigation  act  is  lo 
accordance  with  the  lUte  Cooatitution,  and 
that  it  does  not  deprive  tbe  landowners  of  any 
property  without  due  process  of  law;  that  the 
use  of  ibe  water  for  irrigating  purposes  under 
the  provislona  of  the  act  is  a  public  use.  and 
the  corporatioDS  organized  by  virtue  of  tbe 
act  for  tbe  purpose  of  irrigBtlon  are  public  mu< 
nicipal  corporations  organized  for  the  promo- 
tion of  tbe  prosperity  and  welfare  of  ihf  people. 
Turteek  Irrig.  ZHtt.  v.  Wiaiami,  76  Cal.  860; 
Oentral  Irng.  DUt.  T.  De  Lappe,  79  Cal.  851; 
Be  Madera  Irrig.  Dim.  BoiuU,  M  CaL  896, 14 
L.  R.  A.  765. 

We  do  not  aasiime  that  these  various  slate- 
neats,  coDstitutional  and  leglslatiTe.  togetber 
wifb  Um  decisions  of  the  state  court,  are  coo- 
dusive  apd  binding  upon  this  court  upon  the 
qxMsUoQ  as  to  what  is  due  proceM  of  law,  and, 
as  incident  thereto,  what  is  a  public  use.  As 
here  presented  these  are  Questions  which  also 
axiae  under  tbe  Federal  Constitution,  and  we 
nost  decide  them  In  acconlaace  with  our  views 
of  oonstttutiooal  law. 

It  is  obvious,  however,  that  what  Is  a  public 
160]nse  frequently  *and  largely  depends  up- 
on tbe  facts  and  circumstanreaanrronndlng  the 
particnlar  subject-matter  iu  regard  to  which 
character  of  the  use  Is  questioned. 

To  provide  for  tbe  irrigation  of  lands  In 
aulea  where  there  U  no  color  of  necessity 
tbetefor  within  any  fair  meaning  of  the  term, 
end  simply  for  the  purpose  of  gratifying  the 
iMie  of  the  owner,  or  his  desire  to  enter  upon 
the  cultivation  of  an  entirelv  new  kind  of  crop, 
not  neceasary  for  the  purpcwe  of  rendering  the 
ordinary  cultivarioa  of  tbe  land  reasonably  re- 
munerative, might  be  regarded     courts  as  an 
improper  eierdse  of  le^datlve  will,  and  the 
use  might  not  be  held  to  oe  public  In  any  con- 
4tltntlonal  sense,  no  matter  how  many  owners 
were  Interested  in  the  scheme.   On  tbe  other 
hand,  hi  a  slate  like  California,  whl(^  con- 
fenedly  embraces  mllliODS  of  acres  of  arid 
Isods^  an  act  M  the  legtolature  providing  f6r 
theb  irrigation  might  well  be  regarded  as  an 
■ct  devoting  tbe  water  to  a  public  use,  and 
ttwrefore  as  a  valid  exercise  of  the  legislative 
power.  Tbe  people  of  California  and  the 
nwmben  of  her  legislature  must  In  the  nature 
^  things  he  more  familiar  with  the  facts  and 
circnmstancvs  which  surround  the  subject  and 
vlih  the  necessities  and  the  occasion  for  tbe 
irrigatina  of  the  lands  than  can  anyone  be  who 
ii  I  itranger  to  her  soil.   Thlskoowledge  and 
ftailliarlty  must  have  their  due  weight  with 
tbe  itate  courts  which  are  to  pass  upon  tbe 
question  of  public  use  la  tbe  light  of  the  facta 
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which  surround  tbe  subject  In  their  own  state. 
For  these  tpbsods,  while  not  reirardiog  tbe 
matter  as  concluded  by  these  various  declara- 
tions and  acts  and  decisfous  of  tbe  people  and 
legislature  sud  courts  of  CAlifornia,  we  j-el,  in 
the  consideration  of  tbe  subject,  accord  to  and 
treat  tbem  with  very  great  respect,  and  we  re- 
gard the  decMoas  as  embodying  tbe  deliberate 
judgment  and  matured  thought  of  the  courts 
of  that  state  on  this  question. 

Viewing  the  subject  for  ourselves  and  in  the 
light  of  these  considerations  we  have  very  lit- 
tle diCBculty  in  coming  to  the  same  coodusloa 
reached  by  the  courts  of  California. 

The  use  must  be  regarded  as  a  public  use,  or 
else  it  would  seem  to  follow  that  no  general 
scheme  of  Irrjntlon  can  be  'formed  or  { 1 61 
carried  into  efKCt.  In  general,  the  water  lobe 
used  must  be  carried  for  some  distaoceand  over 
or  through  private  property  which  cannot  be 
taken  infiifum  it  the  aaeto  which  it  Is  to  be 
put  be  not  public,  and  if  there  be  no  power  to 
take  property  by  condemnation  it  may  be  Im- 
possible to  acquire  it  at  all.   The  use  for  which 

{trivate  property  is  to  be  taken  must  be  a  pub- 
ic one,  whether  tbe  taking  be  by  tbe  exercise 
of  the  right  of  eminent  domain  or  by  that  of 
taxation.  Oolsy.  La  Orange.  118  U.  8.  1  [28: 
896].  A.  private  company  orcorporatlon  with- 
out tbe  power  to  aogiilre  the  land  in  inviium 
would  be  of  no  real  benefit,  and  at  any  rate  tbe 
cost  of  the  undertaking  would  be  so  greatly 
enhanced  by  tbe  knowledge  that  the  land  must 
be  acquired  by  purchase,  that  it  would  be  prac- 
tically impossible  to  build  the  works  or  obtain 
the  water.  Individual  eoterprise  would  be 
equally  ineffectual:  no  one  owner  would  Dad 
it  possible  to  eonstroct  ood  maintain  water- 
works and  canals  any  better  than  private  cor- 
pcsatlonsoT  companies,  and  unless  they  had 
the  power  of  eminent  domain  they  could  ac- 
complish nothing.  If  that  power  could  be  con- 
ferred upon  them  it  could  only  be  upon  tbe 
ground  that  tbe  property  tlu^  took  waa  to  be 
taken  for  a  pnbUo  purpose. 

While  tbe  consideration  that  Ibe  work  of 
irrigotloo  must  be  abandoned  If  tbe  use  of  tbe 
water  may  oot  be  held  to  be  or  constitute  a 

{mblic  use  is  not  to  be  regarded  as  conclusive 
n  favor  of  such  use,  yet  that  fact  is  in  this 
case  a  most  importsntconsideratlon.  Millions 
of  acres  of  land  otherwise  cultivable  must  be 
left  Id  their  present  arid  and  wortbleas  condi- 
tion, and  an  effectual  obstacle  will  therefore 
remain  In  the  way  of  the  advance  of  a  large 
portion  of  the  state  Id  material  wealth  and 
prosperity.  To  Irrigate  and  thus  to  bring  Into 
possible  cultivation  these  large  masses  of  other- 
wise worthless  lands  would  seem  to  be  a  pub- 
lie  purpose  and  a  matter  of  publldnlereat,  not 
confined  to  tbe  landownera,  or  even  to  any  one 
■ection  of  the  state.  The  fart  that  the  use  of 
the  water  is  limited  to  the  landowner  is  not 
therefore  a  fatal  objection  to  this  legislation. 
It  Is  not  essential  that  tbe  entire  community,  or 
even  any  considerable  portion  thereof,  should 
directly  enjoy  or  participate  in  an  Improvement 
in  order  to  conatltute  a  *publio  use.  All  [  162 
landowners  In  the  district  have  the  right  to  » 

{iroportionate  share  of  the  water,  and  no  one 
andowner  la  favored  above  his  fellow  In  hia 
right  to  tbe  use  of  the  water.  It  Is  not  necea* 
sary,  ta  order  that  the  use  should  be  paUlc. 
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tbAtereiy  resident  Id  the  district  should  have 
the  right  to  the  use  of  the  vater.  The  water 
Is  not  used  for  geoerat,  domestic,  or  fordriok- 
iag  purposes,  aod  it  is  ptaio  from  the  scheme 
of  the  act  that  the  water  is  intended  for  the 
use  of  those  who  will  have  occasion  to  use  it 
OD  their  lands.  Nevertheless,  If  it  should  so 
happen  that  at  any  particular  time  the  land- 
owner should  have  more  water  than  he  wanted 
to  use  OD  bis  land,  he  bu  the  risbt  to  sell  or 
assigu  the  surplos  or  the  whole  of  the  water  as 
be  may  choose. 

The  method  of  the  distribution  of  the  water 
for  irrigation  parposes,  provided  for  in  §  11 
of  the  act,  Is  criticised  as  amounting  to  a  dts- 
Mbutlon  to  Individuals  and  not  to  lands,  and 
on  that  account  It  is  claimed  that  the  use  for 
ftrigatiOD  may  not  be  achieved,  and  therefore 
tbe  only  purpose  which  could  reader  the  use  a 
public  one  may  not  exist.  This  claim  we  con- 
sider not  well  founded  In  the  laoRuage  and  true 
coDatrucltop  of  the  act.  It  is  plain  that  some 
method  for  apportioning  tbe  use  of  the  water 
to  the  various  lands  to  be  benefited  must  be 
employed,  and  what  better  plan  than  to  say 
tiiat  it  shall  be  apportlooea  ratably-to  each 
landowner  upon  tbe  basis  which  the  fast  assess- 
ment of  such  owner  for  district  purposes  within 
the  district  bears  to  the  whole  sum  assessed 
upon  the  district?  Buch  an  apportionment, 
when  followed  by  the  right  to  assign  the  whole 
or  any  portion  of  tbe  waters  apportioned  to  tbe 
landowner,  operates  with  as  near  an  approach 
to  justice  and  equality  as  can  be  hoped  for  In 
ancb  matters,  and  does  not  alter  the  use  from 
a  public  to  a  private  one.  This  rigbt  of  as- 
signment may  be  availed  of  also  by  tbe  owner 
of  any  lands  which.  In  his  judgment,  would 
not  be  benefited  by  irrigation,  although  tbe 
board  of  supervisors  may  have  olherwtoe  de- 
cided. We  think  It  clearly  appears  that  all 
who  by  reason  of  their  ownership  of  or  coooec- 
tlon  with  any  portion  of  tbe  lands  would  have 
occasion  to  use  the  water,  would  in  truth  have 
163]the  opportunity  to  use  it  *upon  tbe  same 
terms  as  all  others  similarly  situated.  In  this 
way  tbe  use,  so  far  as  this  point  Is  concerned. 
Is  public  becatise  all  persons  have  tbe  right  to 
use  the  water  under  tbe  same  dTcnmsunces. 
This  issofflcleot. 

Tbe  case  does  not  essentiallv  diiter  from  that 
of  Hagar  v.  Reclamation  Dut.  No.  108,  111  U. 
a  701  [38:  S691,  where  thiscourtheid  that  tbe 
power  of  tbe  legislature  of  California  to  pre- 
scribe a  system  for  reclaiming  swamp  lands 
was  not  Inconsistent  with  any  provision  of  the 
Federd  Constltutlou.  Tbe  poner  does  not  rest 
simply  upon  tbe  ground  that  the  reclamation 
must  be  necessary  for  the  public  bealtb.  That 
indeed  Is  one  ground  for  interposition  by  tbe 
state,  but  not  tbe  only  one.  Statutes  author- 
izing drainage  of  etwamp  lands  have  frequently 
been  upheld  Independently  of  any  effect  upon 
the  public  health,  as  reasonable  regulations  for 
the  general  adTantage  of  those  who  are  treated 
for  this  purpose  as  owners  of  a  common  prop- 
erty. Head  V.  Anunkeag  Mfg.  Go.  118  U.  S. 
«,  23  [38:  889.  894];  WurttT.  Eoagtand,  lUU. 
8.  m.  611  [39:  m,  my,  Cooley.  Taxn.  3d 
ed.  p.  S17.  If  it  be  essentlsl  or  material  for 
the  prosperity  of  tbe  community,  and  If  the 
ImproTement  be  one  In  which  all  the  landown- 
ers bare  to  a  certain  ezwnt  a  common  intmat, 
SOO 


and  the  Improvement  oannot  be  accomidisbed 
without  the  coDCuneaoe  of  all  or  nearly  all  of 
such  owners  by  reason  of  tbe  peculiar  natural 
condition  of  the  tract  sought  to  be  reclaimed, 
then  such  reclamation  may  be  made  and  the 
land  rendered  useful  to  all  aod  at  their  jointex- 
Dense.  In  such  case  the  absolute  right  of  each 
Individual  owner  of  land  must  yield  to  a  cer- 
tain extent  or  be  modified  by  corresponding 
rights  on  tbe  part  of  other  owners  for  what  Is 
declared  upon  the  whole  to  be  for  the  public 
benefit. 

Irrigation  is  not  so  different  from  tbe  reclama 
ttoo  of  swamps  as  to  require  the  application 
of  other  and  different  principles  to  the  case. 
Tbe  fact  that  in  draining  swamp  lands  it  Is  a 
necessity  to  drain  thelaadsof  all  owners  which 
are  similarly  situated  goes  only  to  the  extent 
of  the  peculiarity  of  ntuatlon  and  the  kind 
of  land.  Some  of  the  swamp  lands  may  not 
be  nearly  so  iret  and  worthless  as  some  others, 
and  vet  all  may  be  so  situated  as  to  be  benefited 
by  toe  reclamation,  aod*wbether  It  isso[104 
situated  or  not  must  be  a  question  of  fact.  Tbe 
same  reasoning  applies  to  luid  which  Is,  to 
some  extent,  am  nistead  of  wet.  Indeed,  the 
general  principle  that  arid  lands  may  be  provid- 
ed with  water  and  the  cost  thereof  provided  for 
by  a  general  tax  or  by  an  assessment  for  locsl 
improvement  upon  the  lands  benefited,  seems 
to  be  admitted  by  counsel  for  the  appellees. 
This  necessarily  assumes  the  proportion  Uiat 
water  used  for  irrigation  purposes  upon  lands 
which  are  actually  arid  is  used  for  a  public 
purpose,  and  tbe  tax  to  pay  for  ills  collected 
for  a  public  use,  and  tbe  assessment  upon  lands 
benefited  is  also  levied  for  a  public  purpose. 
Taking  all  tbe  facts  into  consldeiation,  as  al- 
ready touched  upon,  we  have  no  doubt  that 
the  irrigation  of  really  arid  lands  Is  a  public 
purpose,  and  tbe  water  thus  used  is  put  to  a 
public  use. 

Second.  The  second  objection  urged  bv  the 
appellees  herein  is  thst  the  operations  of  this 
act  need  not  be  and  are  not  limited  to  arid,  un- 
productive lands,  but  Include  within  Its  possi- 
blliiles  all  lands,  no  matter  how  fertile  or 
producdve,  so  long  as  they  are  susceptible  "in 
tbdr  natural  stal^  of  one  mode  of  Irriicatlon 
from  a  common  source,  eto.  The  words  "In 
their  nstural  state"  are  interpolated  in  the  text 
of  the  statute,  by  the  counsel  for  the  appellees, 
on  the  assumption  that  the  supreme  court  of 
California  baa  thus  construed  the  act  in 
Xodetto  Irr^.  Ditt.  IHreetort  t.  3Vq^,  88 
Cal.  884.  The  objection  bad  been  made  In 
that  case  that  It  was  unlawful  to  include  tbe 
city  of  Modesto  In  an  Irrigation  district.  The 
court,  per  Chief  Justice  Btfatty,.said  that  the 
legislature  undoubtedly  intended  that  cities  aod 
towns  should  in  proper  cases  be  included  In 
irrigation  districts,  and  that  the  act  as  thus 
construed  did  not  violate  tbe  sute  Constitu- 
tion.  The  learned  Chief  Justice  also  said: 

"The  idea  of  a  city  or  town  Is  of  course  as- 
sociated with  the  existence  of  streets  to  a  great- 
er or  less  extent,  lined  with  shops  and  stores^ 
as  well  as  of  dwelling  houses,  but  It  is  also  a 
notorious  fact  that  in  many  of  tbe  towns  and 
cities  of  California  there  are  gardens  and  or- 
chards inside  tbe  corporate  boundaries,  requir- 
ing Irrigation.  It  b  equally  notorious  that  tn 
many  districta  "lying  outsUe  of  the  eor>  [166 
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porate  UmlU  of  any  city  or  tovru  tbere  are  not 
oolr  nMuls  aod  highways,  but  dwelllag  housea, 
oulAOUseB,  warehouses,  aod  sbopn.  With  re- 
■pect  to  those  thlot^  wbtch  dctermiDe  theusef  ul- 
DCM  of  Irri^tion  tbere  is  ooly  a  difference  of  de- 
gree between  towo  and  country.  ...  It  being 
equally  clear  and  notorious  as  matter  of  fact 
that  there  are  cities  aod  towns  which  not  oniy 
may  be  benefited  by  irrigation,  but  actually 
have  Id  profitable  use  extensive  systems  for 
irrigating  lands  within  their  corporate  limits. 
It  cannot  be  denied  that  the  supervisors  of 
Stanislaus  county  had  the  power  to  determine 
that  the  lands  comprising  tbe  city  of  Modesto 
would  be  benefited  by  irrigation  and  might  be 
included  in  an  irrigation  district.  ...  In  the 
nature  of  things,  an  irrigation  district  must 
eorer  an  ezlenUTe  tract  of  land,  and  no  matter 
how  purely  mral  and  agricultural  tbe  com- 
monity  may  be,  there  must  exist  here  and  there 
wilbio  its  limits  a  shop  or  warehouse  covering 
m  limited  extent  of  ground  that  can  derive  no 
direct  benefit  from  the  use  of  water  for  Irriga- 
tion. Here,  again,  tbe  dilTerence  between 
town  and  country  is  one  of  degree  only,  and 
a  decision  in  the  Interest  of  shop  owners  In 
towns,  that  their  lots  cannot  be  included  In  an 
Irrigation  district,  would  necessarily  cover  the 
case  of  the  owner  of  similar  property  outside 
of  a  town.  It  is  nowhere  contendM  by  tbe 
appellant  that  in  organizing  irrigation  districts 
It  u  the  duty  of  tbe  supervisors  to  exclude  by 
demarcation  every  minute  tract  or  parcel  of 
land  that  happens  to  be  covered  by  a  building 
or  other  structure  which  unfits  it  for  cultlva- 
tloD,  and  certainly  tbe  law  could  not  be  so 
construed  without  disregardiogmaoy  of  its  ex- 

f>re8s  provisions,  and  at  tbe  same  time  render- 
og  It  practically  inoperative.  We  construe 
the  law  to  mean  that  tbe  board  nuy  include  in 
the  boundaries  of  the  district  all  lands  which 
I'n  tMr  natural  ttate  would  he  benefited  by 
IrrigAiion  and  are  susceptible  of  irripatioo  by 
one  system,  regardless  of  tbe  fact  that  bufld- 
infES  or  other  structures  may  have  been  erected 
here  and  tbere  upon  small  lots,  which  are 
thereby  rendered  unfit  for  cultivation  at  the 
■ame  time  that  their  value  iat  other  purposes 
mn'  have  been  greatly  enbanced." 
106}  *We  do  not  see  in  tbiscoostructlon.  the 
meaning  of  which  is  apparent  from  the  forego- 
logquotations  from  (be opinion, anysubstantlal 
differeoce.  favorable  to  tbe  appellees,  from  tbe 
act  without  tbe  interpolation  of  those  words. 

As  an  evidence  of  what  can  be  done  under 
the  act  it  is  alleged  in  the  complaint  in  this 
suit  that  the  plaintiff  is  tbe  owner  of  40  acres 
of  land  in  the  district,  and  that  it  is  worth  $5,- 
000,  and  that  it  is  subject  to  beneficial  use 
without  tbe  necessity  of  water  for  Irrieatioo, 
and  that  It  has  been  used  beneficially  for  the 
past  several  years  for  purposes  other  than  cul- 
tivation with  irrigation.  These  allegations  are 
admitted  by  the  answer  of  the  defendants,  7bo 
nevertheless  assert  that  If  a  sufBcient  supply  of 
water  is  obtained  for  tbe  Irrigation  of  the  plaln- 
tltTs  land,  tbe  same  can  be  beneSclally  used 
for  many  purposes  other  tiian  that  for  which 
It  can  be  used  without  the  water  for  Irrigating 
the  same. 

What  is  tbe  limit  of  the  power  of  the  legis- 
lature In  regard  to  providing  for  irrigation? 
Is  it  hounded  by  tbe  Absolutely  worthless  con- 
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dition  of  the  land  without  the  artificial  irriga- 
tloot  Is  it  confined  to  land  which  cannot 
othOTrise  he  made  to  yield  the  smallest  jwrtlde 
of  a  retuTQ  for  the  labor  bestowed  upon  it?  If 
not  absolutely  worthless  aod  incapable  of 

f rowing  any  valuable  thing  without  the  water, 
ow  valuable  may  the  land  be  and  to  what 
beneficial  use  and  to  what  extent  may  it  be  put 
before  It  reaches  tbe  point  at  which  the  legis- 
lature has  no  power  to  provide  for  its  improve- 
ment by  that  meansf  Tbe  ^oeral  power  of 
tbe  legislature  over  the  subject  of  providing 
for  the  Irrigation  of  certain  kmdsof  lands  must 
be  admitted  and  assumed.  The  further  ques- 
tions of  limitation,  as  above  propouoded,  are 
somewhat  legislative  in  their  nature,  although 
subject  to  tbe  scrutiny  and  judgment  of  the 
courts  to  the  extent  that  it  must  appear  that 
Uie  use  intended  is  a  public  use  as  that  expres- 
sion has  been  defined  relatively  to  this  kind  of 
legi^latloo. 

The  legislature  by  this  act  baa  not  Itself 
named  any  IrriKation  district,  aod,  of  course, 
has  not  decided  as  to  the  nature  sod  quality  of 
any  specific  lands  which  have  been  indiKled 
in  any  such  district  It  has  given  a  general 
statement  as  to  what  ^conditions  must  [167 
exist  ia  order  to  permit  the  Inclusion  of  any 
land  within  a  district.  The  land  which  can 
properly  be  so  included  is,  as  we  think,  suffi- 
ciently limited  in  Its  character  by  the  provi- 
sions of  the  act  It  most  be  susce^ible  of  one 
mode  of  irrigation,  from  a  common  source  and 
by  the  same  system  of  works,  aod  it  must  be 
of  such  a  character  that  it  will  be  benefited  by 
Irrigation  by  the  system  to  be  adopted.  This), 
as  we  think,  means  that  the  amount  of  tieoeflt 
must  be  substantial  and  not  limited  to  the 
creation  of  an  opportunity  to  thereafter  use 
the  land  for  a  new  kind  of  crop,  while  not 
substantially  beneflUng  it  for  the  cultivation 
of  the  old  kind,  which  It  had  produced  In  rea- 
sonable quantities  and  with  ordinary  certainty 
and  success  without  the  aid  of  artificial  Irriga- 
tion. The  question  whether  any  particnUr 
land  would  be  thus  benefited  IsneccMarily  one 
of  fact 

The  legislature  not  having  Itself  described 
tbe  district,  has  not  decided  that  any  panicular 
land  would  or  could  possibly  be  beoeflied  as 
descrit>ed,  and,  therefore,  it  would  be  neces- 
sary to  give  a  hearing  at  some  time  to  those 
interested  upon  the  question  of  fact  whether 
or  not  the  land  of  any  owner  which  was  in- 
tended to  be  Included  would  be  benefited  by 
-the  irr^ation  proposed.  If  such  a  hearing 
were  provided  for  by  the  act,  the  decision  of 
the  mbuoal  thereby  created  would  be  suffi- 
cient Whether  it  is  provided  for  will  be  dis- 
cussed when  we  come  to  the  question  of  the 
proper  construction  of  the  act  itself.  If  lend 
which  can,  to  a  certain  extent,  be  beneficially 
used  without  arliflclal  Irrigation,  may  yet  tie 
so  much  improved  by  it  that  It  will  be  therebv 
and  for  its  original  use  substantially  benefited, 
and,  in  addition  to  the  former  use,  though  not 
in  exclusion  of  it,  if  it  can  then  be  put  to  other 
aod  more  remunerative  usee,  we  think  it  er- 
roneous to  say  tbat  tbe  furnishing  of  artificial 
Irrigation  to  tbat  kind  of  land  cannot  be,  in  a 
legal  sense,  a  public  improvement,  or  tlie  use 
ofthe  water  a  pubUc  use. 

Assuming  for  the  purpose  ctf  tills  objection 
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ilMt  the  owner  of  these  lands  had  bj  the  proTl- 
■toDiOf  tiiewt,  and  before  tbe  lands  wereflaal- 
ly  lododed  to  the  district,  ao  opportuoUy  to  be 
betrd  before  a  proper  tribunal  upoD  the  qaen- 
168]  tion  of  benefits,  *we  are  of  opinion  that 
the  dedsioD  of  such  a  tribunal  in  the  absence  of 
actual  fraud  and  bad  faith,  would  be,  so  far 
as  tbto  ooort  Is  omcenied,  coaciudre  upou 
that  qaestlon.  It  caanot  to  that  nptm  a  ques- 
tion M  fact  of  such  a  nature  this  court  has  Uie 
power  to  review  the  decision  of  the  state  tri- 
bunal which  has  been  pronounced  nnder  a 
statute  providing  for  a  bearing  upon  notice. 
The  erroneous  decidon  of  such  a  question  of 
fact  violates  no  constitutional  provuion.  The 
drcnit  conit  In  this  case  hia  not  assumed  to 
undertalu  any  snch  review  of  a  qoesdon  of 
fact. 

The  dfff^nce  between  this  case  and  the  case 
otSpetteerv.  l/arehant,mV.  S.  S68  [81:766], 
is  said  by  counsel  for  appellees  to  consist  In  the 
fact  that  in  the  Spencer  Com  tbe  lands  in  ques- 
tion might  have  been  benefited,  while  bere 
tbe  additional  benefit  to  land  already  capable 
of  beneficial  use  without  irricatlon  Is  in  no 
legal  or  proper  sense  a  benefit  which  can  be  con- 
sidered for  the  purpose  of  an  assessment.  We 
think  this  alleged  difference  is  not  material. 
It  is  in  each  case  one  of  degree  only,  and  the 
iact  of  the  benefit  is  by  the  act  to  be  deter- 
mined after  a  hearing  by  tbe  board  of  auper- 
viaors.  In  this  case  the  board  has  necessarily 
decided  that  qnestion  in  favor  of  the  fact  of 
benefits  by  retaining  the  lands  in  the  district. 
Unless  this  court  Is  prepared  to  review  all 
questions  of  fact  of  this  nature  decided  by  a 
state  tribunal  where  tbe  claim  is  nude  that  the 
judgment  was  without  any  evidence  to  sup- 
port it  or  was  against  the  evidence,  then  we 
must  be  concluded  bv  the  judgment  on  such 
a  qoeation  of  fact  ana  treat  the  legal  qnestion 
as  based  upon  the  facts  as  found  by  the  state 
board.  Dne  process  of  law  is  not  violated, 
and  the  equal  protection  of  the  laws  is  given 
when  tbe  ordlna^  coarse  Is  pntsued  in  mck 
proceedings  for  the  assessment  and  collection 
of  taxes  that  has  been  customarily  followed  In 
the  stale  and  irbere  the  party  who  may  snbse- 
quenUy  be  charged  In  his  property  has  had  a 
hearing  or  an  opportunity  for  one  provided  by 
the  statute.  Skg  v.  Fitta^h,  104  U.  B. 
78  [26:  668]. 

In  view  of  the  finding  of  the  board  of  supers 
visors  on  this  Question  of  benefits,  assuming 
that  there  has  been  one,  this  court  cannot  say 
169]a8  a  matter  of  law  that  the  lands  of  *the 

Elaintiff  in  this  case  have  not  been  or  cannot  be 
ineflied  bv  this  proposed  irrigation.  There 
can  be  no  doubt  that  the  board  of  supervisors 
(if  it  have  the  power  to  hear  the  question  of 
benefits,  as  to  which  something  will  be  said 
under  anotiier  bead  of  this  dlscusdon)  would 
be  a  proper  and  snflBdent  tribunal  to  satisfy 
the  constitutional  requirement  In  such  case. 
In  spesking  of  the  board  of  supervisors,  Mr. 
Chief  Justice  Waite  in  ^trina  Valleu  Water 
WorkM  V.  Sehattler,  110  U.  S.  847,  854  [28: 178, 
176],  said:  "Like  every  other  tribunal  estab- 
lished by  the  legislature  for  such  a  purpose, 
their  duties  areludicial  in  their  nature,  and 
tb^  are  bound  in  morals  and  in  law  to  ezer- 
dse  an  honest  judgment  as  to  all  matters  sub- 
mitted for  the&  official  determination.  It  Is 
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not  to  be  presumed  that  they  will  act  otherwise 
tbao  according  to  this  rule."  In  that  case  the 
board  was  to  fix  the  {Mice  of  water,  while  In 
this  it  is  to  determine  the  fact  of  benefits  to 
lands.  The  principle  Is  the  same  in  each 
case. 

It  may  be  that  the  action  of  the  board  upon 
any  question  of  fact  as  to  contents  or  suffl- 
doiCT  of  tbe  petition,  or  upon  any  other  fact  of 
a  jurMdictional  nature.  Is  open  to  lerlew  in  the 
state  courts.  It  would  seem  to  be  so  held  in 
Modeato  Irrig.  Diet.  Direetort  t.  Tr^iea,  de- 
cided in  1891.   68  Cal.  884. 

If  the  sute  courts  would  have  bad  tbe  right 
to  review  these  findings  of  fact,  jurisdictional 
In  their  nature,  the  United  States  circuit  court 
had  tbe  same  right  in  this  case,  but  It  baa  not 
done  so.  Its  judgment  being  based  upon  the 
sole  ground  tbpt  the  act  was  a  violation  of  the 
14th  Amendment  of  tbe  Federal  Constitution. 
Upon  the  question  of  fact  as  to  benefits,  de- 
cided by  tbe  board,  it  is  held  that  its  decision 
is  coDctusive.  68  Cal.  884.  Whether  a  review 
is  or  is  not  given  upon  any  of  these  questions 
of  fact  (if  the  tribunal  created  by  the  state  bad 
power  to  decide  them,  and  if  an  opportunity 
for  a  bearing  was  given  by  the  act),  is  a  mere 
question  of  legislative  discretion.  It  is  not 
constitutionally  necessary  iu  such  cases  to  give 
a  rehearing  or  an  appeal.  Bowman  v.  LetBit 
{"MieaouH  v.  Leuii»%  101  C.  &  28  [26:  0801; 
P^reon  V.  TeiB^  OS  U.  S.  8M  [34: 486J. 

Very  pooibly  a  cfedslon  t^the  staiutoiy  tri- 
bunal which  included  'tracts  of  land  [170 
within  the  district  that  plainly  could  not  by  any 
fair  en- proper  view  of  tbe  facta  be  benefited  by 
irrigation,  would  be  the  subject  of  a  review  in 
some  form  and  of  a  reversal  by  the  courts,  on 
the  ground  that  the  decldon  was  based,  not 
alone  npon  no  evidence  in  Ita  fevor,  but  that 
it  was  actually  opposed  to  sll  theerideoce  and 
to  the  plain  and  uncontradicted  facts  of  com- 
mon koowledse,  and  was  given  in  bad  faith. 
In  such  case  the  decision  would  not  have  been 
the  result  of  fair  or  honest,  although  grossly 
mistakec.  judgment,  but  would  to  one  baaed 
npon  tod  faith  and  fraud,  and  so  could  not  to 
conclusive  In  the  natureof  things.  A  question 
of  this  kind  would  involve  no  constitutional 
element,  and  its  solution  wonld  depend  upon 
the  ordinary  jurisdiction  of  courts  of  justice 
over  this  class  of  cases.  It  is  not  pretended 
that  such  jurisdiction  has  been  invoked  or  ex- 
ercised here.  As  was  said  by  Mr.  Justice  Mil- 
ler In  Jknidaon  t.  Sew  OrUane,  06  U.  S.  07 
[24:  616],  where  the  nbjectlon  was  made  that 
part  of  the  property  was  not  In  fact  benefited, 
"this  Is  a  matter  of  detail  with  which  this  court 
cannot  interfere  If  it  were  clearly  so;  but  It  la 
hard  to  fix  a  limit  within  these  two  parishes 
where  property  would  not  to  tooefitea  by  ihe 
removal  of  the  swamps  and  marshes  which  are 
within  tiwlr  tonnds.*'  To  tbe  same  effect. 
Spencer  v.  Menkan*,  185  U.  8. 845  181:  768]; 
Lent  V.  mean,  140  U.  &  816,  888^16:  418, 
437]. 

In  regard  to  tbe  matters  thus  far  discussed, 
we  see  no  valid  objection  lo  the  act  in  question. 

Third.  We  come  now  to  the  question  of  tto 
true  construction  of  the  act.  Does  it  provide 
for  A  bearing  as  to  whether  tbe  petitioners  are 
of  the  class  mentioned  and  desorlbed  in  tto  act 
and  as  lo  their  compliance  with  the  conditiona 
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of  the  ut  In  regard  to  tbe  jwoeeedlDgi  prlw  to 
the  prcMDtiitioD  of  the  peBtlon  for  tlie  forma- 
tion of  tbe  district?  Is  there  anr  opportanlty 
ivovlded  for  a  heariog  upoo  Dotice  to  the  land 
owners  Interented  in  the  question  whether  tbelr 
lands  will  be  benefited  by  the  propoeed  Iniga- 
tlont  We  thtok  the  risht  to  a  hearing  In  regard 
to  all  these  facts  Is  nVeB  by  tbe  act,  and  that 
U  has  been  praciically  so  construed  by  the  n- 
preme  court  of  California  In  some  of  the  cases 
above  cited  from  tbe  reportsof  that  court  and  in 
17  1]  the  cases  cited  to  the  briefs  of  'counsel. 
We  should  come  to  the  same  conduslon  from  a 
perusal  of  the  act.  Tbe  first  two  secUona  pro- 
ride  for  the  petition  and  a  hearing.  The  peti- 
tion is  to  be  sisned  by  a  majorl^  of  the  holders 
of  title  to  lands  susceptible  of  one  mode  of  ir- 
rigation, etc.  This  petition  ia  to  be  presented 
to  the  board  of  superrisors  at  a  regular  meet- 
ing, and  notice  of  Intended  presentation  mast 
be  published  two  weeks  before  tbe  time  at 
which  it  is  lo  be  presented.  The  board  shall 
hear  the  same,  shall  establish  and  define  the 
bonndarlea,  although  It  cannot  nodlfy  those 
described  In  the  petition,  so  u  toexoept  from 
tbe  district  lands  susceptible  of  Irrigation  by 
the  same  qrstem  of  works  applicable  to  tbe 
other  lands  in  tbe  proposed  district,  and  tbe 
board  cannot  include  In  the  district,  even 
though  included  in  the  description  in  the  peti- 
lion,  landa  which  ih^  not,  fn  the  judgment 
of  tbe'  board,  be  benefited  by  Irrigation  by 
aaid  system. 

If  tbe  board  la  to  hear  the  petition  upon  no- 
tice, and  Is  not  to  Include  land  which  will  not. 
In  its  judgment,  be  benefited  by  irrigation  by 
the  system,  we  think  it  follows  as  a  uecessary 
and  a  folr  implication  that  the  persons  loler- 
eated  in  or  who  may  be  atfebted  by  the  propwed 
improvement  have  the  right  uoder  tbe  notice 
toappear  before  tbe  board  and  contest  tbe  facts 
upon  which  the  petition  ia  based,  and  also  the 
fact  of  benefit  to  any  particular  land  iocluded 
in  the  description  of  the  proposed  district. 

It  ia  not  an  accurate  construction  of  tbe 
staintetoaay  that  no  opportunity  Is  afforded 
the  landowner  to  test  the  sufficiency  of  the  pe- 
tition in  regard  to  tbe  signers  thereof  and  In 
regard  to  the  other  conditions  named  In  the 
act;  nor  is  it  correct  to  say  that  tbe  power  of 
tbe  board  of  supervisors  u.  In  terms,  limited 
to  making  such  changes  in  tbe  boundaries  pro- 
posed by  the  petitioners  as  it  tony  deem  proper, 
anbject  to  the  conditions  named  In  tbe  act. 

When  the  act  speaks  of  a  hearingof  tbe  pe- 
tition, what  is  meant  by  It?  Certainly  It  must 
extend  to  a  bearing  of  the  facts  suted  in  the 
petition,  and  whether  those  wfao  sign  it  are 
sufficient  In  number  and  are  among  tbe  class 
of  oeraons  mentioned  In  tbe  act  as  alone  having 
l721iherlghttoaiffnthesame.  *TheobTiouB 
purpose  of  the  pnbUcatlon  of  the  notice  of  the 
intended  presentation  of  tbe  petition  is  to  give 
those  who  are  in  any  way  Interested  in  the  pro- 
ceeding an  opportunity  to  appear  before  tbe 
board  and  be  heard  upon  all  the  questions  of 
fact.  Including  the  question  of  benefits  to  lands 
described  in  the  petition.  Aa  there  Is  to  be  a 
hearing  before  the  board,  and  the  board  Is  not 
to  include  any  lands  which  in  Its  judgment 
will  not  be  benefited,  the  plain  construction  of 
the  act  Is  that  tbe  bearing  before  the  board  In- 
cludes tbe  question  as  to  tiie  beneflti  of  the 
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lands,  beettue  that  k  one  of  tho  oondltloM 
upoo  which  the  final  determination  of  tbe 
board  ia  based,  and  the  act  cannot  la  reason  be 
so  oonstrued  as  to  provide  that  while  the  board 
Is  to  give  a  hearing  on  tbe  petition  it  must  nev- 
erthdeea  decide  In  favor  of  the  petitioners,  and 
most  esubllsh  and  define  ^e  boundariea  of 
the  district,  altbough  the  algnen  may  not  be 
fifty,  or  a  majority  of  the  holders  of  thle,  as 
provided  t^^  the  act,  and  Dotwithitaodlngioiiw 
other  defflCH  my  beoome  apparent  upon  the 
bearing. 

This  provision  that  tbe  board  "shall  establish 
and  define  such  boundaries^  (g  8)  cannot  rea- 
sonably or  properly  be  held  to  mean  that  the 
boundaries  must  be  established  notwithstand- 
ing any  or  all  of  the  defects  above  mentioned 
have  lieen  proved  upon  the  bearing.   Tbe  Ian- 

Sage  of  the  sections  taken  together  plainly 
plies  that  tbe  board  la  to  establish  and  define 
the  boundariea  only  in  case  the  neoeasaiy  facta 
appear  upoo  tbe  hearing  which  tbeact  luorto 
for. 

It  cannot  be  iuppoaed  that  the  act  wbUe  pro- 
viding for  a  hearing  of  the  petition,  yet  at  the 
same  time  commands  tbe  establlsbment  and 
defining  of  the  boundariea  of  a  district,  not- 
withstanding tbe  fact  that  the  hearing  shows  a 
failure  on  tbe  part  of  the  peiltlooersto  comDiy 
with  some  or  all  of  the  conditions  upon  whtch 
the  richt  to  organise  ia  placed  by  tbe  same  act. 

Such  an  absurdity  cannot  be  Imputed  to  the 
legislature.  It  cannot  be  doubted  thaL  by  tbe 
true  oonstrncllon  of  tbe  act,  tbe  board  of  su- 
pervisors Is  not  only  entitled,  but  It  Is  its  duty, 
to  entertain  a  contest  by  a  landowner  in  respect 
to  tbe  question  whether  the  signers  of  tbe  peti- 
tion fulflll  tbe  requirements 'described  lo[17S 
the  Ist  section  of  the  act,  and  if  the  boaitl  find 
in  favor  of  tbe  contestant  upon  that  Issue,  it  is 
tbe  doty  of  the  board,  under  tbe  provisions  of 
tbe  statute,  to  deny  tbe  petition  and  dismiss 
tbe  proceedings.  Otherwise,  what  Is  the  bear- 
ing for?  And  if  upon  a  hearine  of  the  ques- 
tion of  benefits  to  any  land  described  In  the  pe-  - 
tltlon  It  appears  to  the  board  that  such  lands 
will  not  be  beoefited,ltls  tbe  duty  of  ibe  board 
to  80  decide,  and  to  exchide  tbe  lands  from  tbe 
dlitrict  The  inclusion  of  any  lands  is,  there- 
fore. In  and  of  itself  a  determination  (after  an 
opportunity  for  a  bearing)  that  they  will  be 
benefited  by  tbe  proposed  irrigation. 

We  have  said  that  the  supreme  court  of  Cali- 
fornia has  substantially  decided  these  ques- 
tions In  tbe  same  way.  This  appears,  among 
others,  in  the  case  ox  Modato  Irrig.  IHit.  IH- 
reeton  v.  Tregea,  88  Cat.  884,  above  referred 
to.   Tbe  court  uses  this  Isnguage  in  that  case: 

"The  formation  of  irrigation  districts  Is  ac- 
complished by  a  proceeding  so  closely  analo- 
gous to  those  prescribed  for  the  formation  of 
swamp-land  reclamadon  districts  that  the  de- 
cisions with  respect  to  tbe  latter  are  authority 
as  to  the  former,  and  we  cite  as  conclusive  of 
this  point  PeopU  v.  Hagar,  02  Cel.  181. 66  Cal. 
60.  Many  decisions  to  tbe  same  effect  are 
cited  by  the  briefs  of  counsel,  but  we  deem  it 
unnecessary  to  refer  to  them.** 

In  the  case  of  Feoph  v.  Sagar,  62  Cal.  171, 
182,  it  was  held  tbM  the  board  of  sapervlaofa 
on  presentation  of  the  petition  was  to  bear  and 
determine  the  question  of  jurisdiction,  and 
whether  the  eHegatlons  of  ue  petition  ware 
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true.  An  approTal  Bod  cooflniiatioD  of  the] 
petttfon  and  the  establlahmeDt  of  the  dtatrict 
was  held  to  be  a  coocUisive  jadgmeot  by  the 
board  that  tbe  laoda  meotioned  and  Id  qiwatloii 
were  awaiop  laoda;  that  tbe  petitlonera  held 
the  proper  evldeiices  of  title  thereto,  and  that 
the  landn  toould  be  bended  bu  the  redamation. 
These  jurisdlctloDal  facta,  U  was  held,  must 
exist  before  the  dlatriet  could  lawfully  be  et- 
tablisbed. 

The  provision  for  a  beailnr  in  tbe  Irrigation 
act  is  similar,  and  the  eondVtioD  tberein  that 
lands  which  ioibe  judgment  of  theboard  are  not 
174]  benefited  shall  not  be  included,  'renders 
tbe  delermination  of  tbe  board  including  them 
after  abearlng  a  Judgment  that  sucb  lands  will 
be  benefited  by  tbe  proposed  plan  of  irrigation. 

Tbe  publication  of  a  notice  of  tbe  proposed 

Sreaentation  of  tbe  petition  is  a  sufficient  noti- 
cation  to  tboee  interested  In  tbe  auesiioo,  and 
gives  them  an  opportunity  to  be  oeard  before 
the  board,  ffagar  v.  Bfdanvttion  Ditt.  No. 
108.  Ill  U.  S.  701 138:  569];  Lent  7.  TiUson,  140 
U.  8.  816  [85:  4191;  Pauiten  v.  Portland,  149 
tr.  8.  80  [87:  637]. 

Tbe  formation  of  one  of  tbese  Irrigation 
dlatricta  amount!  to  tbe  creatioD  of  a  public 
corporation,  and  their  officers  are  public  offi- 
cers. This  has  been  held  in  the  supreme  court 
of  California.  Be  Madera  Irrig.  DM.  Boiidt, 
93  Cal.  296,  14  L.  R  A.  756;  Peofie  t.  8dma 
Irrig.  Diet.  98  Cal.  206. 

There  to  nothing  in  tbe  essential  natare  of 
inch  a  corporation,  so  far  as  Its  creation  only 
ia  concerned,  wbicb  requlrea  notice  to  or  bear- 
ing of  tbe  parties  inclnded  therein  before  it  can 
be  formed.  It  is  create')  for  a  public  purpose, 
and  it  rests  In  tbe  discretion  of  tbe  leglslatare 
when  to  create  It,  and  with  wbat  powers  to  on* 
dow  it. 

In  tbe  act  under  consideration,  however, 
the  establishment  of  its  boundaries  and  tbe 
parpoaea  for  wbicb  tbe  district  Is  created,  If  it 
befinally  organized  by  reason  of  tbe  approving 
vote  of  the  people,  will  almost  necessarily  be 
followed  by  and  result  in  an  assessment  upon 
all  tbe  lands  included  within  tbe  boundaries  of 
Uie  district.  Tbe  legislature  thus  in  substance 
provides  for  the  creation  not  alone  of  a  public 
oorporatloa,  but  of  a  taxing  district  whose 
boundaries  ate  fixed,  not  by  tbe  legislature, 
but  after  a  bearing,  by  the  board  of  supervisors, 
aubject  to  the  final  approval  by  the  people  in 
an  election  called  for  that  purpose.  It  baa 
been  held  in  this  court  that  tbe  legislature  baa 
power  to  fix  such  a  district  for  itaelf  without 
any  bearing  aa  to  benefits,  for  (he  purpose  of 
assessing  upon  the  lands  within  the  district  tbe 
.  coat  of  a  local,  public  Improvement.  Tbe 
legidature,  when  it  fixes  tbe  district  Itself,  is 
supposed  to  have  made  proper  inquiry,  and  to 
have  finally  and  conclusively  determined  the 
fact  of  benefits  to  the  land  included  in  the  dls- 
17S]lrict,and  thec{tizeobasno*constitutional 
right  to  any  other  or  further  bearing  upon  that 
question.  Tbe  right  which  be  thereafter  has 
is  to  a  hearing  upon  the  question  of  wbat  is 
termed  tbe  apportionment  of  tbe  tax,  t.  the 
amount  of  the  tax  which  he  is  to  pay.  Paiiit€n 
V.  Pt>rttand,  149  U.  S.  80-41  [37:  687-641]. 
But  when  aa  in  tbia  case  the  determination  of 
the  question  of  wbat  lands  shall  be  included  in 
tbe  district  is  only  to  be  decided  after  adedston 
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as  to  what  landa  described  In  tbe  petition  will 
be  benefited,  and  Uie  decision  of  that  question 
ia  submitted  to  some  tribunal  (the  board  of  au- 
pervlsors  In  Uils  case),  the  inrtles  whose  lanili 
are  thus  Inclnded  in  the  petition  are  entitled  to 
a  hearing  upon  the  question  of  benefits,  and  to 
have  the  lands  excluded  If  the  judgment  of  tbe 
boaH  be  against  their  being  benefited.  XJnleaa 
tbe  legislature  decide  tbe  question  of  benefits 
itself,  tbe  landowner  has  the  right  to  be  heard 
upon  that  quesUon  before  hto  property  can  be 
taken.  This,  in  sulMlance.  was  determined  by 
the  decisions  of  this  court  in  ^neer  t.  Mer- 
ehant.  135  U.  8.  845,  856X81 :  768.  767],  and 
WaUton  V.  Net^n,  138  C.  8.  678  [83:  644]. 
Such  a  hearing  upon  notice  to  duly  provided 
for  in  tbe  act. 

Then,  as  to  a  hearing  upon  tbe  question  of 
apportionment,  tbe  act  in  %%  18,  30,  and  31 
provides  a  general  scheme  for  tbe  assessment 
upon  the  properly  included  in  the  district, 
and  It  also  provides  fora  notice  by  publication 
of  the  making  of  sucb  assessment,  and  an 
opportunity  to  given  to  the  taxpayer  to  be 
beard  upon  the  question  of  the  valuation  and 
asseasment,  and  to  make  such  objections  thereto 
as  he  may  think  proper,  and  after  that  the  aa- 
aessora  are  to  dedde. 

Thus  tbe  act  provides  for  a  hearing  of  the 
landowner  both  as  to  the  question  whether  hto 
land  will  be  benefited  by  tbe  proposed  irriga- 
tioo,  and  when  that  has  been  decided  tQ  favor 
of  the  benefit,  then  upon  the  question  of  tbe 
TaluatloD  and  assessment  of  and  upon  hto  land 
iodtided  in  the  district.  Aa  to  other  matters, 
the  district  can  be  created  without  notice  to 
anyone.  Our  ooncluston  la  that  the  act  as 
construed  with  reference  to  the  objectiom 
considered  under  this  third  head  to  unassail- 
able. 

Fourth.  Thefourtb  objection  andalso  the  ob- 
jection above  alluded  to  as  the  final  one  may  be 
dlscossed  together,  aa  *they  practically  [  1 76 
cover  the  same  principle.  It  is  insisted  that  tbe 
basis  of  the  asKssmentupon  tbe  lands  benefited, 
for  tbe  cost  of  tbe  construction  of  the  works, 
is  not  In  accordance  with  and  in  proportion  to 
the  benefits  conferred  by  the  Improvement, 
and  therefore  there  is  a  violation  of  tbe  con- 
atituiiooal  amendment  referred  to,  and  a  taking 
of  the  property  of  the  citizen  without  due 
process  of  law. 

Although  there  to  a  marked  distinction  be- 
tween an  assessment  for  a  local  improvement 
and  tbe  levy  of  a  general  tax,  yet  tbe  former  is 
sUU  tbe  exercise  of  the  same  power  as  the  lat- 
ter, both  havlnff  their  source  in  the  aoveretgD 
power  of  taxation.  Whatever  objections  may 
be  urged  to  tbto  kind  of  an  assessment  aa  be- 
ing in  violation  of  tbe  state  Constitution,  yet, 
as  the  state  court  has  held  them  to  be  with- 
out force,  we  follow  its  judgment  in  that  case, 
and  our  attention  must  be  directed  to  the  ques- 
tion whether  any  violation  of  the  Fedml  Con- 
stitution to  shown  in  auch  an  assessmedl.  Can 
an  ad  valorem  assessment  on  the  land  bene- 
fited, or,  in  other  words,  can  such  an  asseso- 
ment  as  is  provided  for  in  gi;  18,  20,  31,  and  3^ 
of  the  act,  be  legally  levied  in  such  a  case  as 
this?  Assume  that  the  only  theory  of  thesit 
assessments  for  local  improvements  upon  which 
they  can  stand  to  that  they  are  Imposed  on  ac- 
count of  the  beneflts  received,  and  (hat  no  land 
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ouftbt  Id  Juitice  to  be  assessed  for  a  greater  mm 
tbao  tbe  beoeflts  received  by  it,  yet  it  is 

ElaiD  that  the  fact  of  tbe  amount  of  benefits 
I  not  susceptible  of  tbat  accurate  determioa- 
tioD  wbicb  appertains  to  a  demoostratioo  in 
geometry.  Some  means  of  arriving  at  tbls 
amount  must  be  used,  and  the  same  method 
aay  be  more  or  less  accurate  In  different  caaee 
involTiog  different  facta.  Some  choice  is  to 
be  made,  and  where  tbe  fact  of  some  benefit 
accniing  to  all  the  lands  has  been  legally  found, 
can  it  be  tbat  the  adoption  of  an  ad  valorem 
method  of  assessing  the  lands  ia  to  be  held  a 
violation  of  the  Federal  Consiitutionf  It 
aeema  to  us  clearly  not.  It  to  one  of  those 
mattera  of  detail  in  arriving  at  the  proper  and 
fair  amount  and  proportion  of  tbe  tax  that  U  to 
be  levied  on  tbe  land  wiih  regard  to  the  benefits 
It  has  received,  which  is  open  to  the  discretion 
of  tbe  state  legislature,  and  with  which  this 
177]court  ought  *to  havR  nothing  to  do.  The 
way  of  arriving  at  tbe  amount  may  be  in  some 
instances  inequitable  and  unequal,  but  tbat  la 
far  from  ririog  to  tbe  level  of  a  constitutional 
problem  and  w  from  a  case  of  taki&g  prop- 
erty without  due  process  of  law. 

In  the  case  cf  Jktvidtffn  v.  lieu  Orleavt,  00 
U.  8.  97  [24:  816],  the  assessment,  with  wbicb 
this  court  refused  to  Interfere,  was  for  a  local 
improvement  (reclaiming  swamp  lands),  and 
by  1^  8  of  tbe  act  of  tbe  lecislature  of  Louis- 
iana, passed  In  1868  (La.  Laws  1858,  p.  114% 
such  an  uniform  assessment  was  levied  upou 
"tbe  superficial  or  square  foot  of  land  situate 
within  tbe  draining  section  or  district  of  such 
board"  as  would  pay  for  the  cost  of  coostruc- 
tioo.  The  effect  of  this  provision  was  tbat 
each  foot  of  land  In  tbe  whole  district  paid  tbe 
same  sum  as  any  other  foot,  altbough  the  aa- 
sessment  was  founded  upon  the  theory  of  an 
assessment  for  benefits.  It  was  complained 
tbat  the  amount  assessed  upon  plaintiff's  lands 
was  excessive,  and  tbat  part  of  them  received 
DO  benefit  at  all,  and  it  was  to  tbat  argument 
tbat  tbe  reply  was  made  that  it  was  a  matter  of 
detail  eo  far  as  this  court  was  concerned,  i*.  «., 
it  was  not  a  constitutional  question,  aod  there- 
fore was  not  reviewable  here.  96  C  8.  100 
(24:  620]. 

In  WaUton  v.  JVm'n,  128  U.  8.  678(83:  544], 
an  aseessmeot  was  laid  upon  lands  for  benefits 
received  from  construction  of  a  local  improve- 
ment, accordine  to  the  number  of  square  feet 
owned  by  tbe  landowner.  It  was  urged  tbat 
It  was  not  an  asbesNment  governed  by  tbe 
amount  of  benefits  received,  out  was  an  a,hao- 
lutely  arbitrary  and  illegal  method  of  assess- 
ment. This  court  held  tbe  objection  not  well 
founded  and  that  tbe  matter  was  for  the  de- 
cision fof  tbe  legislature,  to  which  body  the 
discretion  was  commfited.  of  [Ht)viding  for 
pai^ent  of  tbe  improvement. 

We  refer  to  the  case  of  Cleveland  v.  Tripp, 
18  R.  I  8S,  decided  In  1880.  asone  which  ireaU 
this  subject  with  much  ability.  The  act  pro- 
vided for  the  construction  of  a  sewer  in  tbe 
city  of  Providence  and  directed  the  laying  of 
an  assessment  upon  the  abuttinc  lends  of  a 
certain  sum  for  each  front  foot  ana  another  sum 
for  each  square  foot  exiendiog  back  150  feet. 
The  claim  was  made  that  such  a  mode  of  assess- 
1 78]  ment  *did  not  apply  tbe  tax  in  propor- 
tion to  the  benefiu  received,  and  was  unequal 
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and  unfair,  and  therefore  unconstitutional. 
The  court,-while  admitting  the  complaiote  of 
inequality  to  tw  well  founded,  yet  held  the  act 
to  be  within  the  power  of  tbe  legislature. 

Tber^are  some  stales  where  assessments  un- 
der suchicircumsiances  as  here  exist  and  made 
upon  an  ad  valorem  basis  bave  been  held  in- 
valid, as  an  infringement  of  some  provision  of 
the  state  ConatltnUon,  or  in  violation  of  the 
act  under  which  they  were  levied.  Counsel 
have  cited  several  such  in  the  briefs  herein 
filed.  We  do  not  discover,  and  our  attention 
has  not  been  called  to  any  case  in  this  court 
wbete  such  an  assessment  has  been  held  to 
violate  any  provision  of  the  Federal  Constitu- 
tion. If  it  GO  not,  this  court  can  grant  no  ra- 
lief. 

The  method  of  assessment  here  provided  for 
may  not  be  the  best  which  could  have  been 
adopted  in  order  to  accomplish  the  most  equal 
and  exact  justice  which  tbe  nature  of  the  case 
permits.  But  none  the  less  we  sre  unable  to 
say  that  it  nms  counter  to  any.'provlsion  of  the 
Federal  Constitution,  and  we  must  for  that 
reason  hold  the  objection  here  considered  to  ha 
untenable. 

An  objection  is  also  urged  that  it  Is  delegat* 
Ing  to  others  a  legislative  right,  tbat  of  tbe  in- 
corporatJag  of  public  corporations,  inaHmuch 
as  tbe  act  vests  in  the  supervisois  and  tbe  peo- 
ple the  tight  to  say  whether  such  a  corporation 
shall  be  created,  and  it  ia  said  that  the  legisla- 
ture cannot  so  delegate  its  power,  and  tbat  any 
act  performed  by  such  a  corporation  by  means 
of  which  the  property  of  tbe  citizen  is  taken 
from  htm,  either  by  the  right  of  eminent  do- 
main or  by  assessment,  results  in  taking  such 
property  without  due  process  of  law. 

We  do  not  think  there  is  any  validity  to  the 
argument.  The  legislature  delegates  no  power. 
It  enacts  conditions  upon  the  performance  of 
which  tbe  corporation  shall  be  regarded  as  or^ 
gaoized  with  the  poweis  mentioned  and  da* 
scribed  in  tbe  act. 

After  careful  scrutiny  of  tbe  objections  to 
this  act  we  are  compelled  to  tbe  concludon 
tbat  no  one  of  such  oiriectlons  Is  well  taken. 
The  judgment  appealed  from  herein  ie  therefort 
*rtvere^  and  tbe  cause  remanded  to  the  [  1 79 
circuit  court  of  the  United  States  for  tbe  south- 
ern district  of  California  for  further  proceed- 
ings not  inconsistent  with  tbto  oplni<m. 

Vx.  Chief  Juitlce  Fall«r  and  Ur.  Jnatfca 
Field  dissent 


WILLIAM  TREGEA.  Ptff.  in  Err.. 
«. 

BOARD  OF  DIRECTORS  OF  THE  MO- 
DESTO IRRIGATION  DISTRICT. 

(See.  3.  C  Reporter's  ed.  179-189.) 

Federal  gueeUon^-talidiiy  of  bond*. 

1.  Where  the  defendant  oontended  In  tbe  state 
court  (bat  tbe  operation  orastatairrifrationstat< 
utfi  deprived  him  of  property  without  due  prooeos 
of  law,  ooDtrary  to  the  BMeral  Constitattoo,  and 


Kosm—AM  to  Surtadtetion  <n  tits  UnUed  Statee  Sit- 
ffreme  Court  Where  Aderalqueatton  orfies  or  fehers 
are  drawn  in  quetlion  ttatuUt,  treaty,  or  OotutiUif 
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tbenptMM  ooortof  the  itata  dscidsd  againrt 
■acb  oonteottoo,  «  Vedeml  qawdon  wai  pr*. 

'MOteA. 

IL  Amltof  MTorfaom  tUi  oonrt  toaitalawnirt 
will  not  1M  sustained  to  revlaw  tte  «eoMon  In 
AiTOT  of  the  TftUdity  of  ma  order  for  the  Imuo  of 
boBdi  bjma  Irrlffetlon  dlitnot,  nade  ia  ui  as 
jMite  prooeedlog  betoi*  tbo  Ime  of  tbo  bondi, 
■Ithoufta  ooa  TwUont  of  tbe  dMrfet  appeued 
aod  BManaoawar  and  Ntopa  TOderal  qne*. 
tlOQ.  aa  tlie  afBrmanoe  of  the  state  deolsbn  would 
be  ttmp^  an  adjudication  of  tbe  rliiht  to  make  a 
eontraot,  and  of  a  puiely  moot  qaeetton  unteaa  ttie 
bond!  Aonld  be  lMa«d.and  tbe  proooedlnff  li 
cmraMtOMottfeerManoeb 

[Na  18.J 

Argved  OOobtr  IS,  16,  Ordered  rear- 

guei,  Apritl,  1898.  Seargued  January  SS, 
t4,  t7»  me.   DeetdeA  Soteaiber  16, 1896. 

rr  SRROR  to  the  Bapreme  Court  of  tbe 
State  of  CalifortitB  to  revtew  a  Judgment  of 
that  court  modifyiog  the  decree  of  the  Supe- 
rior Court  of  Stanlalaua  County,  Califoroia,  bj 
•trikJng  out  so  much  thereof  as  confirmed  an 
ordn  nr  the  issue  of  |800,000  of  booda  of  the 
Hodesto  irrigation  district,  and  affirmed  it  as 
to  oolalD  other  particulars.  A  motton  to  dii- 
miss  was  also  made.  Ditmimed. 
Bee  tame  cue  below,  88  CaL  881 

Btatemeot  ^xl  Mr.  Justice  Brewen 
On  March  7,  1887,  the  legislature  of  the 
•tate  of  California  passed  an  act  (Cal.  Stat 
1877,  p.  29),  whose  scope  and  purpose  were 
disolofled  In  the  Ist  section: 
ISO]  *"8ee.l.  Wbenerer  fifty,  or  a  majority 
of  freeholders  owning  lands  susceptible  of  one 
mode  of  irrigation  from  a  commoo  source,  and 
bv  tbe  same  system  of  works,  desire  to  pro- 
vide for  the  Irrigation  of  the  same,  they  may 
propose  tbe  organization  of  an  Irrigation  dis- 
trict under  the  provlsicras  of  this  act,  aod  when 
so  organized  »uch  districts  shall  have  tbe  pow- 
ers conferred,  or  that  may  hereafter  be  con- 
ferred. 1^  law  upon  such  Irrigation  districts." 

This  act  was  amended  in  1889  and  1891 
(Cal.  Stat.  1889,  IS;  Cal.  Stat.  1891.  58,  142, 
147,  274),  tbe  amendments  looking  to  a  mere 
iwrfectlon  of  tbe  system.  In  a  general  way  it 
may  be  remarked  that  tbe  system  contemplat- 
ed was  substantially  this:  Upon  petition  of 
the  requisite  numbtf  of  Inhabitanta  of  a  pro- 
posed district  and  publication  of  notice  the 
board  of  ■uperviRon  of  tbe  county  In  which 
the  district,  or  the  larger  portion  of  It,  was 
situated  was  required  to  examine  into  tbe  mat- 
ter at  a  regular  meeting,  and  after  its  deter- 
mination to  give  notice  and  caU  an  election,  at 
which  an  tbe  elector!  of  the  iffopoeed  district 
were  entlUed  to  vote.  If  two  uiirds  of  the 
votes  cast  were  In  favor  thereof  an  order  was 
to  be  entered  on  the  minutea  of  the  board  de- 
claring tbe  proposed  district  organized  Into  a 
municipal  corporation.  Provision  was  made 
for  directory  three  or  five  In  number,  to  be 
elected  from  separate  divisions  or  from  tbe 
district  at  large,  who  constituted  the  govern- 
iDg  board  of  toe  Dew  corporation.  Thoy  had 


charge  of  the  construction  of  the  irrigation 
wor&.  of  tbe  levy  of  taxes,  and  tbe  borrow- 
ing of  money.  Tbey  were  authorised  to  sub- 
mit to  tbe  voters  the  question  of  issuing  bonds 
for  a  specified  amount,  such  bonds  to  be  the 
obligatloiii  of  tbe  district,  to  be  paid  by  tax- 
ation In  the  ordinary  manner  of  discharging 
municipal  obligations.  Section  13  reads  that 
"tbe  use  of  all  water  required  for  the  irrigation 
of  the  lands  of  any  district  formed  under  the 
provIsioDs  of  this  act,  toiretber  with  tbe  rights 
of  way  for  canals  and  ditches,  sltea  for  reser- 
f<Aa,  aod  all  other  property  lequired  In  fully 
carrying  out  the  provisioni  of  this  act,  u 
hereby  declared  to  be  a  public  use,  subject  to 
tbe  regulation  and  control  of  tbe  Kale,  in  the 
manner  prescribed  by  law." 

*This  was  simply  carrying  into  tbe  [181 
statute  the  language  of  tbe  stale  Constitution,  g 
l,art.  14,  wblcb  is  as  follows: 

"Sec.  1.  Tbe  use  of  all  water  now  appropriat- 
ed, or  that  may  hereafter  be  approprialea,  for 
sale,  rental,  w  distribution,  is  hereby  declared 
to  be  a  public  use,  and  subject  to  the  control 
aod  regulation  of  the  state,  in  the  mauier 
to  be  prescribed  by  law." 

The  constitutionalltr  of  this  law  has  been 
settied  in  tbe  case  of  FeMbrook  Trria.  DM.  v. 
Aradlw.  justdecided,  164  V.  8. \vi[anU.m\. 

On  February  16. 1889.  two  acts  were  passed 
(Cal  Stat.  1889.  18.  31)  for  changing  tbe 
boundaries  of  irrigation  diatrlcta  by  taking  in 
adjacent  territory  or  excluding  some  of  the 
territory  within  the  original  boundaries.  On 
March  16, 1889  (Cal.  SUt  1889.  313),  a  further 
act  was  paased  aathOTizing  action  In  the  courts 
at  tbe  Instance  of  tbe  board  of  directors  for  a 
judicial  determination  of  tbe  validity  of  tbe 
proceedinn  io  respect  to  tbe  Issue  of  bonds, 
and  this,  If  desired,  before  the  bonds  bad  been 
actually  disposed  of.  The  purpose  of  this  act 
is  thus  stated  by  the  supreme  court  of  Cali- 
fornia, in  tbe  opinion  filed  in  the  present  case: 

"As  the  validity  of  tbe  bonds  when  Issued 
depends  upon  the  regularity  of  the  proceediogs 
of  the  board  and  upon  the  ratification  of  the 
proposition  by  a  majority  of  tbe  electors,  It  is 
matter  of  common  knowledge  that  investors 
have  been  uowIUiogto  take  them  at  their  par 
value  while  all  the  facta  affecting  their  valid- 
ity remain  the  subject  of  question  and  dis- 
pute." 

"To  meet  thti  Inconvenience,  ftn-  tbe  secu- 
rity of  investors,  and  to  enable  the  Irrigation 
districts  to  dispose  of  their  bonds  on  advanta- 
geous terms,  the  supplemental  act  under  which 
this  proceeding  was  instituted  was  passed." 

In  thesummerof  1887  tbe  Modesto  irrigation 
district  wasornwlzed  under  authority  of  the  act 
of  March  7,  lw7.  The  conformity  of  the  pro- 
ceedings taken  in  its  organization  to  the  re- 
quirements of  tbe  act  Is  not  denied.  Tbe  area 
of  the  district  as  organized  was  108,000  acres. 
The  board  of  directors,  *afier  estimat-  [182 
Ing  and  determining  that  $800,000  were  necea- 
sary  for  tbe  proper  construction  of  tbe  ir- 
rigation works,  oniered  a  special  election  to 
be  held  on  I>«!ember  1^  1m7,  to  enable  the 
voters  of  said  district  to  pass  upon  tbe  qoe^ 


Hon,  see  notea  to  VartlD  v.  Huntn.  4c  97.  Hatthews  |  stofe  OenMtMUon:  to  rciriM  deenes  of  alote  eovrt*  aa 
v.Zane,8:<H.aiidWlllianiaT.Honte,6:ni.  (e  cottttruetton  of  state  Iain,-«ee  notea  to  Hart  r. 

AM  to  iMrteKcClon  qf  UMtsd  States  9wpr*nc  Iftmphlre,  7:nV.  aod  Oommerolal  Bank  of  Clnein- 
Court  to  deelors  stats  iMs  void  estaeoMlec  wtth  'natlV.BuckinBham,  UilllL 
880  184  C.  & 
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tioD  of  tbe  liMtM  of  bonds  to  that  unouot 
Tbe  election  was  bwl  and  nsolted  In  « larse 
majoriu  in  fovor  of  tbe  Issuing  of  tbe  bonds; 
ont  €d  610  votes  cast,  489  were  fn  the  afflnna- 
tlve.  On  January  8, 1888.  tbe  board  of  direc- 
tors met  at  a  regular  meeting  and  ordered  tbe 
bonds  of  tbe  district  to  tbe  amount  of  $800,000 
to  be  Iwued  to  tbe  manner  and  form  prescribed 
hy  law.  Oo  or  about  June  4,  1889,  cert^o 
parties  owning  tracts  of  laod  wllblo  tbe  bound- 
aries of  tbe  Iritetttoo  district  proceeded  under 
tbe  terms  of  the  exdosion  act  to  petition  for 
an  ezclusioD  of  tbeir  lands  from  its  limits. 
Tbese  proceediDgs  culminated  Id  an  order  of 
July  20.  1889.  excluding  a  tract  of  28.000 
acres,  and  leaving  only  80,000  acres  within  tbe 
district.  Oo  July  81.  1880,  do  bonds  bav- 
log  as  yet  been  Issued  under  the  order 
of  January  8.  1868.  tbe  board  of  directors 
entered'  a  new  order  for  tbe  isBue  of  bonds 
to  tbe  amount  of  $400,000.  Tbe  resolu- 
tion wblcb  was  passed  described  tbe  denom- 
inatloD  and  form  of  tbe  bonds  thus  to  be 
tssued,  and  directed  that  DOllce  be  gireo  tfaat 
aealed  prc^Msals  would  be  received  up  to 
September  8, 1680,  for  tbe  purchase  of  such 
bonds.  On  August  1,  1889,  the  day  after  tbe 
entry  of  the  last  order,  a  petition  was  filed  by 
the  txMrd  of  directors  in  tbe  superior  court  In 
Stanislaus  couDty,  seeking  a  judicial  determio- 
atinn,  in  accordance  with  tbe  set  of  March  16, 
1888.  of  tbe  rslldlty  of  the  proposed  issue  of 
bonds.  Tbe  petltloo  as  filed  set  forth  only 
tbeorder  of  July  81,  1880,  for  tbe  Issuance  of 
bcmds  (0  the  amount  of  $400,000,  and  adced 
tbat  tbey  be  declared  valid.  Id  these  proceed- 
ings Treges,  a  resident  of  the  district,  ap- 
pnred  and  filed  an  answer.  The  case,  as  be- 
tween the  board  of  directors  and  Tregea, 
came  on  for  trial  oa  October  21,  1880.  and, 
after  the  teatimooy  bad  ell  been  received 
•nd  daring  tbe  argument,  the  plaintiffs 
vere  permitted  to  amend  tbeir  petition  so  as 
to  Include  thereiD  tbe  order  of  tbe  directory  of 
January  8.  1888,  for  the  issue  of  $800,000  in 
bonds,  and  a  prayer  for  the  confirmation 
thereof.  No  one  bad  notice  of  this  amend- 
188}  DWDt^cept  tbe  defendant  Tr^ea.  He 
demanded  that,  In  cdnsequence  such 
amendment,  a  trial  should  be  bad  d«  note,  hut 
tbe  court  overruled  bis  application,  granted 
leave  to  file  an  amended  answer,  and  permit- 
ted further  evidence  only  In  respect  to  ihe 
new  matter  set  out  in  such  amended  plead- 
ings. On  November  29.  1880,  written  find- 
ings of  fact  and  conclusions  of  law  were 
flted  aod  judgmeot  entered,  which  Judgment 
was  in  tbe  following  language: 

"Wherefore,  by  reason  of  tbe  law  and  tbe 
finding  aforesaid,  it  is  ordered,  adjudged,  and 
decreed  that  the  proneediogs  by  and  under 
tbe  direction  of  the  boatd  of  supervisors  of 
said  county  which  are  recited  In  the  said  flnd- 
ings,  whtcb  were  had  for  the  organization  of 
said  irrigation  district,  the  boundaries  of 
which  are  described  In  said  finding,  including 
Id  said  proceedings  tbe  election  In  said  finding 
mrnlioDed,  which  was  held  for  the  purpose  of 
determioing  whether  said  proposed  district 
should  be  orftanized  as  an  Irrigation  district, 
be.  and  the  same  hereby  are.  approved  and 
confirmed;  and  it  is  further  ordered,  adjudged, 
and  decreed  tbat  the  proceedings  bad  by  and 
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under  the  direction  of  the  said  board  of  direct- 
ors which  ate  redted  in  said  petition  and  said 
findings,  which  were  had  for  tbe  purpose  of 
the  issue  and  sale  of  the  bonds  of  said  district 
to  the  amount  of  $600,000,  including  la  said 
proceedings  tbe  said  election  mentioned  in  said 
petition  and  findings,  which  was  held  for  tbe 
puroose  of  determining  whether  tbe  bonds  of 
said  district  should  m  Issued;  also  tbe  pro- 
ceedings by  and  under  the  direction  of  said 
board,  which  are  recited  In  said  findings,  by 
which  a  certain  tract  of  land  in  said  findings 
described,  which  was  Included  within  the 
boundaries  of  said  district  as  it  was  organized 
as  aforesaid,  was  excluded  from  said  district, 
and  by  which  the  boundaries  of  said  district 
are  defined  and  described  as  said  boundaries 
were  and  remained  upon  and  after  the  ezda- 
slon  from  said  district  of  said  tract  of  land, 
which  said  boundaries  are  in  said  findings  de- 
scribed, and  also  the  proceedings  by  and  under 
the  direction  of  said  board  by  which  It  was 
ordered  that  bonds  of  said  district  to  the  amount 
of  $400,000.  pan»]  of  said  amount  of  $800,000 
of  *said  bonds,  be  offered  for  sale  in  the  [184 
manner  provided  by  law.  be.aDd  each  and  all  of 
said  proceediDca  Is,  and  are  hereby,  approved 
and  cooflrmed:  aod  it  is  further  ordered, 
adjudged,  and  decreed  that  the  said  Modesto 
irrigation  district,  ever  since  Its  organization 
as  aforesaid,  has  been  and  now  is  a  duly  and 
legslly  organized  Irrigation  district,  and  tbat 
said  irrigation  district  possesses  full  power  and 
autlxMity  to  issue  and  sell  from  time  to  time 
the  bonds  of  snid  irrigation  district  to  the 
amount  of  $800,000." 

The  defendant  appealed  from  this  judgment 
and  decree  to  the  supreme  court  of  tbe  state, 
which,  on  March  19, 1891,  modified  the  decree 
of  tbe  superior  court  by  strikiug  out  so  much 
thereof  as  cooflrmed  the  order  of  Jaoaarr  8. 
1888,  for  tbe  issue  of  $600,000  of  bonds  of  the 
district,  and.  as  so  modified,  affirmed  It.  The 
opioion  of  tbat  court  is  found  in  88  Cal.  881. 
To  reverse  this  judgment  of  the  supreme  court 
of  tbe  state  the  defendant  sued  out  a  writ  of 
error  from  this  court 

Mmr».  Thiommm  B.  Bend.  Gwrge  W. 
SduU,  and  Jf.  J.  Scrimer  for  plaintiff  In  error. 

Sir.  John  H.  Bonit,  as  amievt  curia,  filed 
a  brief  in  favor  of  plaintiff  In  error. 

Meatra,  A.  I*.  Rhodes.  Benjamin  Har- 
rieon,  C,  C.  Wright,  John  F.  Dillon. 
Jotej^  B.  Catt,  Barry  Bubbard,  and  Min  M. 
Dition  for  defendant  In  error. 

Mr.  Justice  Brewer  delivered  tbe  opinion 

of  tbe  court: 

A  motion  was  made  to  dismiss  t  bis  case  on  the 
ground  of  the  lack  of  a  Federal  question.  It 
appears  from  the  opinion  *of  the  supremef  1 85 
court  of  tbe  stale  that  the  defendant  contended 
before  it  that  the  attemtrt  to  bind  the  recousd* 
tuled  district— tbat  Is,  the  district  diminished 
by  tbe  ezcluidoD  of  38,000  acres,  and  In  which 
his  property  was  situated — by  a  vote  of  the 
district  prior  to  such  exclusion  In  respect  to  tbe 
issue  of  bonds,  was  in  violation  of  U.  S.  Const 
art.  1,  g  10,  and  tbat  it  overruled  and  denied 
such  cootenlion.  So  there  was  considered  itj 
the  supreme  court  of  tbe  state  the  distinct 
question  of  an  alleged  conflict  between  the 
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{iroceedlDgs  cooflrmed  by  tbe  decree  of  the 
□wer  court  aod  ri^bts  claimed  under  tbe  CoD' 
stitutioD  of  tbe  United  Stales,  and  tbe  deciaioD 
waa  against  those  rights.  Further,  the  real 
coDleotioD  of  the  defendaot  vas  aod  is  that 
tbe  operalloD  of  this  statute  is  to  deprive  bim 
of  property  without  due  process  of  law.  Tbe 
burden  of  bis  case  from  tbe  first  bas  rested  in 
the  alleged  conflict  between  proceedings  bad 
under  tbe  irrigation  statute  and  the  Federal 
C!oo8t{tutloD;  so  that  beyond  the  express  dec- 
laration fa  the  opinion  of  tbe  snprcme  court  of 
tbe  state,  we  may  look  to  tbe  real  matter  in 
dispute,  and  these  unite  in  forbidding  us  to 
say  that  no  Federal  question  was  presented. 
Toe  motion  to  dismiss  on  that  ground  must  be 
overruled. 

But  going  beyond  this  matter,  we  are  con- 
fronted wlu  the  question  whether,  in  advance 
of  tbe  issue  of  bonds  and  before  any  obligation 
bas  been  assumed  by  tbe  district,  tbere  is  a 
case  or  Controversy  with  opposing  parlies,  such 
as  can  be  submitted  to  and  can  compel  judicial 
'Consideration  and  judgment.  This  is  do  mere 
technical  question.  For,  notwitbslandlog  tbe 
adjudication  by  the  courts  of  tbe  state  in  nvor 
of  tbe  validiij  of  the  order  made  for  tbe  issue 
of  $400,000  of  bonds,  and,  uotwilbslaodiDg 
any  inquiry  and  determination  which  thu 
court  might  make  In  respect  to  the  matters  in- 
volved, there  would  still  be  no  contract  exe- 
cuted, no  obligation  resting  on  tbe  district. 
All  that  would  M  aocompllsbfi^  by  our  afflrm- 
«nce  of  the  decision  of  the  state  court  would 
be  an  adjudication  of  tbe  right  to  make  a  con- 
tract, and  unless  tbe  board  should  see  fit  to 
proceed  in  tbe  exercise  of  the  power  (bus  held 
186]  to  exist,  all  tbe  time  and  labor  *of  tbe 
court  would  be  spent  in  detcrmlDiog  a  mere 
barren  right— a  purely  moot  question. 

We  are  not  concerned  with  any  question  as 
to  what  a  state  may  require  of  fta  Judges  and 
courts,  nor  with  wliat  measures  it  may  adopt 
for  securing  evidence  of  tbe  regularity  of  tbe 
proceedings  of  its  municipal  corporations.  It 
may  authorize  an  auditor  or  other  officer  of 
state  to  examine  tbe  proceedings  and  make  his 
certificate  of  regularity  conclusive  evidence 
thereof,  or  It  m»  permit  tbe  district  to  appeal 
to  a  court  for  alike  determination,  but  in  either 
event  it  is  a  mere  proceeding  to  secure  evidence. 

Tbe  directors  of  an  irrigation  district  occupy 
no  position  antagonistic  to  the  district.  They 
arc  tbe  agents  aod  tbe  district  Is  tbe  principal. 
Tbe  interests  are  identical,  and  it  is  practically 
an  fz  parte  application  on  bdialf  of  the  dis- 
trict for  the  determination  of  a  question  which 
may  never  In  fact  arise.  It  may  be  true,  as 
the  supreme  court  says,  that  it  is  of  advantage 
to  tbe  district  to  have  some  prior  determina- 
tion of  tbe  validity  of  tbe  proceedings  in  order 
to  secure  tbe  sale  of  lis  bonds  on  more  advan- 
tageous terms,  but  that  does  not  change  the 
real  chsracter  of  this  proceeding. 

This  is  not  tbe  mere  reverse  of  an  injunction 
•uH  brought  by  an  inbabitaot  of  the  district 
to  restrain  a  board  from  issuing  bonds,  for  in 
such  case  there  Is  an  adversary  proceeding. 
Underlying  it  is  tbe  claim  thai  the  agent  is 
proposing  to  do  for  his  principal  tliat  which 
he  has  no  right  to  do,  and  to  bind  him  by  a 
contract  wbfcb  he  bas  no  right  to  make;  aod 
to  protect  his  property  from  burden  or  cloud 
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tbe  taxpayer  is  permitted  to  luvoke  Judicial 
determination.  If  in  such  suit  an  initinciion 
be  granted,  as  Is  prayed  for,  tbe  ducisirm  is  not 
one  of  a  moot  question,  but  is  an  adjudication 
wblcb  protects  tbe  property  of  the  taxpayer. 

Tbe  power  which  tbe  directors  claim  la  ft 
mere  naked  power,  and  not  a  power  coupleC 
with  an  interest.  It  is  nothing  to  them,  as 
agents,  whether  they  issue  the  bonds  or  not: 
they  neither  make  nor  lose  bj  an  exercise  of 
the  alleged  power;  and  if  it  bedetermfned  that 
tbe  power  exists,  still  no  burden  *is  cast[187 
upon  the  property  of  the  district  because  no 
bonds  are  issued  save  by  tbe  voluntary  act  of  the 
board.- 

It  may  well  be  doubted  whether  the  adjudi- 
cation really  biods  anybody.  Suppose  tbe 
jud^ent  of  tbe  court  be  that  the  proceedings 
are  irregular,  and  that  no  i>ower  baa  been  & 
them  vested  In  the  district  board,  and  yet  n<»- 
withstanding  such  decision  the  board  issues, 
as  provided  by  the  act,  tbe  negotiable  bonds 
of  tbe  district,  will  a  bona  fide  purchaser  of 
those  bonds  be  estopped  by  that  judgment 
from  recovering  on  the  bonds  against  the  dis- 
trict? Tht  doctrine  of  ti$  pendant  doea  not 

Sply.  ITeither  Is  any  such  adjudication 
idlng  in  respect  to  negotiable  paper  unlesa 
the  party  purchases  with  knowledge  of  tbe 
suit  or  tbe  decree.  Warren  County  v.  Marey, 
97  U.  S.  03  [24: 9T71:  Brooklyn  v.  jEtna  £.  Int. 
Co.  M  U.  8.  863  [25: 4t6];  Orleam  v.  Piatt.  99 
U.  S.  070  r35: 4041;  Cau  County  v.  GiUett,  100 
U.  8.  68S  1^:  68;n;  Empire  Ttop.  t.  JDarUnff- 
tm.  101  U.  8.  87  [25: 878J ;  Thompion  v.  Perrine, 
103  U.  8.  806  [26:  612];  CarroU  County  Supers. 
V.  Smith,  111  U.  S.  558  [28:517]:  Scotland 
County  V.  Bill.  118  U.  8.  183  [28;  892]. 

Tbe  case  of  CarroU  County  Supera.  v.  Smith 
Is  instructive  on  this  question.  In  that  case, 
before  the  issue  of  tbe  bonds  in  suit,  an  Injunc- 
tion bad  been  issued  by  the  chancery  court  of 
the  county  enjoining  ttie  county  officials  from 
issuing  and  delivering  the  bonds,  which  in- 
junction was  afterwards  sustained  and  made 
perpetual  by  tbe  judgment  and  decree  of  the 
supreme  court  of  tbe  state.  Notwithstanding 
which  the  county  officials  fraudulently  ana 
illegally  issued  the  bonds,  and  this  court  aua- 
tained  a  Judgment  on  those  bonds  In  favor  of 
a  bona  fide  bolder,  saying  in  the  opinion:  "The 
defendant  In  error  was  no  party  to  that  suit, 
aod  the  record  of  tbe  judgment  is  therefore  no 
estoppel.  The  bonds  were  negotiable,  and 
tbere  was.  therefore,  no  constructive  notice  of 
any  fraud  or  illegality  by  virtue  of  tbe  doctrine 
of  tie  pendens.  Warren  County  v.  Uarey, 
supra.  It  Is  not  alleged  In  the  plea  that  the 
defendant  In  error  bad  actual  notice  of  tbe  liti- 
gation, or  of  the  grounds  on  which  it  proceed- 
ed, or  that  any  injunction  was  served  upou  the 
boaid  of  supervisors;  and,  if  he  had,  that  no- 
tice would  have  been  merely  of  the  question 
of  law,  of  "irblch,  as  we  have  seeo,  be  i8[18S 
bound  to  take  notice,  at  all  events,  and  which 
is  now  for  adjudication  in  this  case." 

The  case  of  Scotland  Cottnty  v.  HiU,  supra, 
contains  nothing  in  conOict  with  this,  for  that 
determines  only  tbe  effect  of  actual  oolice  of 
the  pendency  of  a  suit,  the  point  of  tbe  decision 
being  expressed  in  these  words  of  tbe  Chief 
Justice: 

"The  case  of  Warm^  Countg  t.  Jfenv,  97 
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U.  S.  96  [24:  9771,  decides  that  purchasera  of 
Degotiable  securities  are  oot  cbtrxeable  with 
eoHttrttetivt  notice  of  the  pendeacy  of  a  suit 
affecting  the  title  or  vslldity  of  the  securities; 
but  it  has  never  been  doubted  that  those  who 
buy  Bucb  securities  from  litigating  parties, 
with  actual  notice  of  the  suit,  do  so  at  their 
peril,  and  must  abide  the  result  the  same  as  the 
parties  from  whom  they  got  their  title." 

But  if  a  judgment  u  such  a  proceeding  as 
this  cannot  be  invoked  by  the  district  aa  re$ 
judicata  In  an  action  brought  against  It  by  the 
holders  of  bonds  thereafter  wrongfully  issued, 
can  a  Judgment  In  favor  of  Ibe  power  be  in- 
voked by  the  bolder  of  such  bonds  as  conclu- 
rive  upon  the  district  upon  the  ground  of 
reajudieataf  In  order  to  create  estoppel  by 
judgment  must  there  not  be  mutuality?  We 
dn  not  mean  to  intimate  that  it  may  not  have 
effect  as  evidence,  like  the  certificate  of  an 
auditor  declared  by  a  legislature  to  be  conclu- 
sive, but  is  it  not  rimpTy  as  evidence  and  not 
as  reajudieatat 

Some  light  may  be  thrown  on  this  question 
by  reference  to  a  matter  of  a  somewhat  kindred 
nature.  In  states  which  provide  for  the  organ- 
izatloD  of  corporations  under  general  statute 
different  modes  of  procedure  are  prescribed. 
In  some  states  It  Is  sufflcleot  for  the  parties  de- 
siring to  incorporate  to  prepare  a  charier,  ac- 
knowledge It  before  some  official,  and  file  it 
with  tlw  McretMy  of  state,  or  other  public 
officer,  and  the  certlfloate  of  such  officer  is 
made  the  evidence  of  the  incorporutioD.  In  oth- 
er. Slates  the  parties  may  file  a  petition  In  some 
court,  and  that  court  upon  presentation  thereof 
examines  into  the  propriety  of  theiscorporation, 
sod  If  satisfied  thereof  enters  a  decree  declar- 
luK  the  petitioners  duly  Incorporated,  and  tfae 
copy  of  such  decree  !s  the  evidence  of  the  incor- 
poration. Does  the  difference  In  procedure  be- 
189]tween  these  two 'cases  create  anyessenllal 
difference  In  character?  la  the  one  executive 
and  the  other  judicial!  Suppose,  in  the  latter 
case,  the  statute  bad  provided  Ibat  either  one  of 
tfae  petliioners  might  appeal  from  the  decree  of 
a  lower  to  the  supreme  court  of  the  state,  in  or- 
der to  obtain  a  final  adjudication  In  favor  of  the 
propriety  of  such  Incorporation,  would  this 
coart  entertain  a  suit  Id  error  to  reverse  such 
adjudication  by  the  highest  court  of  the  state? 
Would  it  not  be  held  in  effect,  whatever  the 
form,  a  mere  ex  parte  case  to  obtain  a  judicial 
opinion,  upon  which  the  parties  might  base 
further  action*  It  seems  to  us  that  this  pro- 
ceeding is  after  all  nothing  but  one  to  secure 
evidence,  that  In  the  securing  of  such  evidence 
no  right  protected  by  the  Conatitution  of  the 
United  Stales  la  Invaded,  that  the  state  may 
determine  for  itself  In  what  way  It  will  aecure 
evidence  of  the  regularity  of  the  proceedings 
of  any  of  lis  muoldpnl  corporations,  and  that 
unless  in  the  course  of  such  proceeding  some 
constitutional  right  Is  denied  to  the  individual, 
this  court  cannot  interfere  on  the  ground  that 
the  evidence  may  thereafter  be  used  In  some 
further  action  In  which  there  are  adversary 
claims.  So  on  this  ground,  and  not  because 
no  Federal  questicQ  was  insisted  npon  in  the 
state  conrt,  the  ctm  wSl  be  ditmimd. 


a  right  and  prlrllege  specially  net  np  and 
claimed  by  the  plaintut  In  error  under  the  Con- 
stitution of  the  united  States,  snch  judgment, 
if  not  modified  or  reversed,  will  conclude  him, 
if  not  all  holders  of  taxable  property  in  the 
Modesto  irrigation  dlatrict,  in  respect  of  the 
Federal  right  and  privilege  so  alleged:  conse- 
quently, ills  the  duty  of  this  court  to  determine, 
upon  its  merits,  the  Federal  question  so  raised 
by  the  pleadings  and  determined  by  the  judg- 
ment of  the  state  court.  They  are  also  of 
opinion  that  the  principles  announced  In  Fall- 
brook  Irrig.  Ditt.  v.  Bradlev,  just  decided, 
164  U.  S.  112  [ante,  869J,  sustain  the  conclu- 
sions of  the  state  conrt  upon  this  Federal  ques- 
tion and  xequire  the  affirmance  of  its  jodg" 
ment 


WISCONSIN  CENTRAL  RAILR0ADri90 
COMPANY,  Appt., 
e. 

UNITED  STATES. 

(See  8.  C.  Beporter*8  ed  100^12J 

Tranaportation  of  mail»--departmental 
ttruetion  ofaet  of  Congree$-~aetion  of  execu- 
tive ofpeert — mtttake — rounding  moneyt  it- 
legatljf  paid — overpajfmenta  by  Poatmaater 

L  The  provision  for  transportation  of  malls  at 
luob  prloe  as  Congress  or  the  Postmaster  Qen- 
eral  aball  fix,  made  by  1 5  of  tbe  land  grant  act  ot 
CoDgreas  of  June  8, 1806.  the  aubatanoe  of  wbhdi 
■eotJon  Is  not  re-eaaoted  hj  the  act  of  ACay  6t 
18S4,  ta  among  ttaoae  Iniended  by  I  S  of  the  later 
act,  declaring  that  tbe  grant  la  made  "upon  the 
same  terms  and  oondltloos  as  are  contained"  In 
tbeaotof  UB6. 

t.  Departmental  oonstmctlon  of  an  act  of  Oon- 
greea,  eapedally  when  it  was  neither  oontempo- 
raoeous  nor  continuous,  will  not  t>e  regarded 
wben  tbls  court  does  not  consider  the  true  oon- 
stmotloo  of  tbe  aot  as  doubtfol. 

8.  Tbe  action  of  executive  oOoers  In  matters  ot  ao- 
oount  and  paymeot  cannot  be  r^nuded  aa  a  ooih 
elusive  determination  when  brongbt  in  qnesUoa 
In  a  oourt  of  Justice. 

4.  An  erroneous  ooncluslon  In  the  oonstruotloa 
or  application  of  a  statute  by  tbe  Poatnuwter 
Oeaerat  Is  a  "mistake"  wltbln  tbe  meaning  of  U. 
8.  Bev.  Stat. )  V3SI.  providing  for  suit  to  recover 
money  paid  by  mistake. 

ft.  Parties  receiving  moneys  Illegally  paid  by  a 
public  officer  are  liable  as  oguo  et  bono  to  re- 
fund them. 

6.  OverptiyraeDta  by  a  Postmaster  Oeneral  tat 
transportation  ot  malls,  which  are  mode  under 
miaoonstruotlon  or  mteappprebeoslon  ot  tbe  law, 
can  be  deducted  by  tala  auccessor  from  money 
BubsequeottyoomlDg  duetothe  same  person,  as 
tbla  power  is  Included  In  the  power  to  cause  suit 
to  be  brought  under  U.  S.  Bev.  Stat.  ItfOT,  for 
money  paM  by  mistake. 

[No.  21.] 

Argued  March  IS,  189B.  Ordered  for  rmrgu' 
ment  April  IS,  1896.  Reargued  October  IS, 
16, 1896.   Decided  Notetaber  16, 189$. 


Mr.  Justice  HafIm,  Hr.  Justice  Gray,  A  PPBAL  from  a  Judgment  of  the  Court  of 

and  Hr.  Justice  Brown  ore  of  opinion  that,  A  Claims  in  favor  of  the  Wisconsin  Central 

as  tbe  Judgmrat  of  tbe  state  court  was  against  Railroad  Company  against  the  United  Slates 
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for  m  tulaaoe  dae  u  oompeoMtlon  for  cut;- 
ing  the  mftik.  4^tnMd. 
9ee  aune  can  below,  87  Ot  OL  440. 

Statement  by  Hr.  Chief  Juitlce  Fuller: 
Ad  act  of  Congren  of  March  8,  ltj78  (17 
StaL  at  L.  656,  chap.  881)  prescribed  the  rates 
of  oompeniation  for  the  traoBportatlon  of  the 
nalU  CD  the  basis  of  the  aveiage  weight,  and  br 
191]  an  act  «o(  July  13,  18TO  (19  Stat,  at  £. 
78,  cnap.  179),  the  compensation  was  directed 
to  be  reftdjuBted  bj  the  Postmaster  General  as 
specifled  on  and  after  July  1, 1876.  Sectido  18 
of  this  act  provided  "that  railroad  companies 
whoae  railroad  was  constructed  In  whole  or  In 
part  by  a  land  grant  made  by  Congress  on  the 
condition  tbatUM  mails  ahonld  b<  transported 
over  their  road  at  snob  inice  as  Congress  should 

Sr  law  direct  shall  receive  only  80  per  cent  of 
e  compensation  authorized  by  tbis  act" 
By  an  set  approved  June  8.  I86fl  (11  Stat,  at 
L.  20,  Cfaap.  48),  Congress  granted  to  the  state 
of  Wisconsin  lands  to  aid  in  tlie  construction 
of  certain  railroads  northward  and  northwest- 
ward in  aald  atate,  nltliDately  leacbing  the 
west  end  of  Lake  Superior,  the  land  granted 
being  every  alternate  odd-numbered  section  for 
0  sectioDS  ID  width  on  each  side  of  the  roads 
respectively.  Section  S  of  this  act  provided : 
"Tbat  the  United  Statea  mall  shall  be  trans- 
porled  Qver  said  roads,  under  the  direction  of 
the  Poslofflce  Department,  at  such  price  aa 
Conness  may,  by  li^w.  direct:  Prodded,  That 
until  such  pnce  is  flzed  by  law,  the  Postmaster 
General  shall  have  the  power  to  determine  the 
same."  tjome  or  all  of  the  roads  contemplated 
in  tbis  act  not  bavlng  been  constructed,  Con- 
gress, by  act  of  May  6,  1664  (18  Stet.  at  L.  66, 
cbap.  SO),  again  granted  lands  to  the  state  of 
WIsconalD  for  three  different  general  Hoes  of 
railroads,  the  line  covered  by  §  8  of  the 
act  being  the  one  in  controversy.  By  tbis  act 
alternate  odd-numbereii  sections  for  10  sections 
in  width,  instead  of  6,  were  granted  "upon  tbe 
same  terms  and  conditions  aa  are  contained  In 
the  act  granting  lands  to  said  state  to  aid  In 
the  construction  of  railroads  In  said  state,  ap- 
proved June  8,  1656." 

The  two  acts  in  paralld  colomns.  tbe  words 
In  each  and  not  In  the  other  bdng  printed  In 
Italics,  an  aa  follows: 


t  and  tarn  jmm  Fnnd  du 
Lac  'rn  Lak«  JnunOtago, 
tivrtA«rIytoUe  srafslfiie. 
every  aiwruate  seoUiia 
of  land  deidfaated  fev 
odd  nnmtien  for  6  seo. 
ttons  iQ  width  on  each 
■fate  of  said  roads,  flswsaa- 
fedv. 


Am  or  Ann  I,  IM. 


im]  "See.  L  That  there 
behind  fsbert^gftanted 
to  tbe  state  or  wvooniln 
for  tbe  purpose  of  siding 
In  the  ooDstruotlon  of  a 
railroad  from  MadUoH 
or  Coltimtnis,  hu  the  wav 
of  Portage.  Cav  to  the 
Sntnt  OrobB  river  orlofte 
oetvuen  townsMpe  ti  and 
81,  atidfromlhenee  to  the 
W6Mt  «nd  of  I«ke  8u- 
perlon  and  to  SovHcld,- 

400 


ACT  orlUT5.UM. 

Sec.  1.  [This  seotiOQ 
grants  land  to  aid  In  the 
coDBtrucilon  of  a  rail- 
road from  Saint  Crofx 
river  or  lake  to  Lake  Su- 
perior.] 

Sec.  3.  [This  aeotloD 
ffrants  land  to  aid  in  the 
eonatrucUon  of  a  ratl- 
road  from  Tomah  to 
Saint  Croix  river  or 
lake.] 

Seo.  8.  ^nd  be  tt  fur- 
ther masted.  That  there 
be,and  la  hereby,  immted 
to  the  state  of  Wlsooo- 
Bln.  for  the  purpose  of 
aiding  In  the  conatruo- 
tlon  of  a  railroad  from 


PorUm 

Cffv.  BerVn,  DoU/'ab- 
land,  or  Fond  du  Lac  or 
sold  abMs  MOV  datarnUne, 


Bat  In  case  tt  shall  ap- 
pear that  the  United 
mates  have,  when  the 
itoes  or  rootes  of  said 
roadsore  definitely  fixed, 
■old  any  seotloas  or  parts 
th«reof  granted  as  afore- 
said,  or  that  the  right  of 
pre-emption  has  at- 
laohed  to  the  same.  Hum 
it  shall  be  lawful  fmranr 
agent  or  agenls.  to  ha 
appointed  by  tbe  kov- 
emor  of  eaid  ttate,  to 
■elect,  subject  to  the  ap- 
(Hvval  of  tbe  Seoretairy 
of  tbe  Intertnr,  from  tbe 
laadsof  tbellDtted  States 
nearest  to  the  tier  of  seo- 
uoiM  above  specified,  to 
luueb  land  in  alternate 
■eotfoos  or  ports  of  seo- 
tifMW.  as  sbaO  he  equal  to 
such  lands  as  tbe  United . 
States  bavesold  or  otfaer- 
wlsa  appropriate,  or  to 
which  the  right  of  pro. 
empUon  has  atUchea.  aa 
aforesaid,  which  lands 
(thus  selected  In  lieu  of 
those  Bold  and  to  which 
pre  emptlon  has  at- 
tached aa  aforesaid,  to- 
gether with  the  seotions 
and  parts  of  aeotlooi 
designated  by  odd  num- 
bers aa  aforesaid,  and 
appropriated  as  afore- 
asld)  shall  be  held  by  tA« 
state  of  WIteotMntot  tbe 
use  and  pnrpoae  afor^ 
nidt 


Provided,  Tbat  tbe 
lands  to  be  so  located 
■halt  in  no  case  be 
further  dian  is  miles 
from  the  Hne  of  the  roads 
<n  each  ease,  and  teUeted 
for  and  on  account  of 
safd  roods: 

Prottded  /itrtfter,  ThaX. 
the  londi  wrebu  ffntnfed 
sAaB  he  eareluaftielir  op- 
pUed  In  tAe  conctructloii 
of  tAot  road  /or  vSMxh  it 
tpos  ontntcd  and  aeleetad. 
and  shoU  be  dtopoMd  of 
onty  as  (he  work  pnt* 
oreawB,  and  t/ie  some  shdtt 
DC  applied  to  no  other 
jnirpoae  toAatanevM*; 

And  propided  further, 
Tbat  any  and  all  lands 
reaerred  to  the  TTnlted 
States  by  any  act  of  Con- 
gress for  the  purpose  of 
aiding  fn  any  object  of 
iateroal  improvement, 
or  In  any  manner  for  any 
purpose  whatsoever,  t>e, 
and  tbe  same  are  hereby, 
reserved  to  the  UtMed 
Slatea  from  tbe  opera- 
tion of  this  act,  exoept  so 
fftr  as  it  tnay  tie  found 
neoesaary  to  locate  the 


Oct.  Tbbx, 

B  norAwnCem  Otre^ 
tkm,  to  aayfUld.  ontf 
fhsMs  to  fiuperfor.  ois 
Xakn  Supertor.  every  al- 
ternate seetlon  of  tmNle 
land.deslgnated  by  odd 
numbers  for  10  seetkna 
to  width  on  each  side  (tf 
■aid  road, i9wn  Vietamd 
terms  and  oontrntoas  as 
on  contoftMd  <n  (Iks  act 
flranUiw  loMli  to  mU 
atatt  to  oM  to  the  son- 
wtrueOon  of  raffniads  to 
•old  ftate,  approved  Jvne 
three,  etifiaien  hmndrtd 
anajfty-»U.  Bottnoasa 
It  shaU  appear  tbat  tho 
TTnlted  nates  have, 
when  the  Une  or  route  of 
said  road  1§  definltaiy 
fixed,  sold,  mereed,  or 
olAenote  dti^xMed  of  obt 
seettoos  or  paru  thereof, 

anted  as  aforesaid,  or 
t  tlie  right  "Of  [IM 
pre-«mptk)nor  homestead 
has  attached  to  tbe  same, 
that  italiall  be  lawful  for 
any  agent  or  agents  of 
anla  ate,  appointed  1^ 
tbe  governor  thereoft  to 
seleot,  subject  to  tlie  ap- 
proval of  the  Secretary 
of  tbe  Interior,  from  tlw 
lands  of  tbeUnlted  SUtes 
nearest  to  the  tier  of 
sections  atiove  spedfied. 
at  much  puhUe  land  In 
alternate    aeotlons  or 

Krta  of  sections;  as  shall 
equal  to  suoh  lands  as 
tbe  united  8tat<«  have 
sold  or  otberwlM  appro- 
priated, or  to  wliich  <he 
right  of  pre-emption  or 
Aomeitoia  lias  attached 
as  aforesaid,  which  lands 
(thus  selected  In  Hen  (tf 
those  sold  and  to  which 
the  rifiit  of  pre-emption 
or  liOTnesfead  tuu  at- 
tached as  aforesaid,  to- 
gether with  seotions  and 
parts  of  seotlona  dealg- 
nated  br  odd  namtierB  as 
aforesaid,  and  appro- 
priated as  aforesaid) 
shall  be  beld  by  aotd 
state,  or  bir  (he  ttmpm^ 
to  vhUh  she  may  trawler 
the  aaifis,  for  the  use  and 
purpose  aforesaid:  Pro- 
elded.  That  tbe  lands  to 
be  so  located  shall  In  no 
osae  be  further  ttwn  so 
miles  from  tha  Una  of 
■ofdnad. 


•Se&fi.  AnSiM  tlliM 
further  enaeted.  That  any 
and  all  lands  reserved  to 
the  Cnlted  Statn  by  any 
act  of  Congress  for  the 
purpose  of  aiding  In  any 
object  of  Internal  Im- 
provement, or  In  any 
manner  for  any  purpose 
whatsoever,  and  aU  orin- 
eroi  lands  be  aod  tbe 
same  are  hereby  re- 
served and  excluded  from 
the  operation  of  this  aot, 
oxoaptao  far  aa  Itmar  ha 

IM  U.8. 
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route  of  Mfd  nflroadi 
Cbiouffb  sooh  reMrrsd 
ludi.  In  wblob  cue  ttae 
rlgtt  of  war  only  ■ball 
be  gntoted.  mttjeec  to 
tbe  ippxtinl  ot  tbe 
PmMnt  <tf  tbo  United 

Sea  t.  And  It  /iir> 
CkfT  enoetML  Tbiit  the 
eeotloBe  and  perti  of  BBO- 
tlOM  Of  tand  whtoh,  by 
MMk  flranL  Btaall  MBHtn 
to  uw  Untted  Btatce, 
wttUB  $  mOm  on  eaoh 
Mb  at  aald  nndi,  aball 
not  be  told  forleii  tban 
doable  tbe  mtDlmam 
price  of  tbe  publto  lands 
vbeo  Mid;  dot  aball  M17 
IftS]  of  *iald  Undi  b«». 
«onw  aableet  to  priTata 
eatrj  until  tbe  Mme 
hare  been  lint  offered  at 
pnbUo  aale  at  the  In- 
dpaaad  iwieai. 

Bee.lL  ^nd  be  «  /Mr. 
IhiT  maeUd,  That  tbe 
aald  landt  faereby  mnu 
ed  lA  aafd  tl^e  iball  be 
anUeot  to  the  dtspoaal  of 
tbe  IrffWaturettam^.  for 
tbe  puipoaee  afnirailrt. 
•od  nootben 


and  tbe  aald  nllroadi 
iJknII  be  and  temala  pub- 
lic hlffbwayt  for  tbe  uae 
of  tbe  fOTemment  of  t  he 
United  Statni  free  from 
toll  or  other  aharira,i9on 
tbe  tmwportatlob  of 
property  or  troopa  of  tbe 
Untied  Btatea; 

Bee.  4.  And  be  tt 
fmrtlur  tnaeUd.  That  tAe 
lOndi  itercbtf  onmfed  to 
aoU  ttote  •fto'I  be  d<«powd 
of  iiy  Mid  alaU  onJy  in 
m/umerfoOoMno.  that  1§ 
totoji:  Motnquontttvof 
lono  not  ereewNno  ifO 
ttettata,  and  undvded 
«ttA*n  a  continuovM 
lCn«0k  irf  «0  mdea  u/ roodt, 
rMjKctHWy,  man  be  eold: 
«Mt  itAm  tw  jovernor  0^ 
Mfditdte  «ban  tmih  to 
tAe  Seeretarv  e/  the  In- 
terior rhnt  any  <0  eonMn- 
«otM  mile*  n/  evh«r  or  «tM 
■ToatU  art  eomtAeted,  then 
IM]  'nnaOter  Iffte  quon- 
tttv  0/  land  hereby  orant- 
td  may  be  told :  and  to 
from  MM  to  Mm  wntiZ 
aald  ffoodi  ancoavlHed  : 


ftiund  neeaMUT  to  lo- 
cate-the  route  ot  mtfA 
railroad!  tbronch  aocb 
reeerred  lands.  In  wbfoh 
oaie  the  right  of  war 
only  ahall  V  grantea, 
■ufeSeot  to  tfaeapproTM 
of  the  Preatdeni  of  the 
Untted  Btatea. 

Beo^  4.  ^nd  be  IC  /hp- 
tk«r  emtcted,  Tbat  tbe 
iBoClona  and  parts  of  aeo- 
tlona  of  landi  which  ahall 
tenata  to  tbe  United 
eintee  withto  J0  nllee  00 
oaoh  lido  of  aald  ronda 
aball  not  be  add  forkaa 
than  double  the  mlnU 
mnm  price  ot  ttae  publlo 
tenda  when  aold;  nor 
aball  any  of  the  wkl  re* 
KTved  lands  become  auN 
Jeot  to  '  private  entrj 
until  tbe  Mme  bare  been 
lint  offered  at  public 
Bate  at  tbe.  inoieaeed 
prloe. 

Bea  &  And  be  tt  fW' 
ther  macted,  Vh«t  the 
saM  lands  herebr  vrant- 
ed  shall,  when  patented 
atpnwt>tert  <n  1 7c^  fMt 
oec,  be  subject  to  the  dls- 
ponl  of  the  enmt>rmtet 
rupertfvOy  enOtted  (here- 
to, for  the  purposes 
aforeanld,  and  no  other, 
and  the  nkl  railroads  be, 
and  shall  remain  public 
hiftbwajrs  tor  tbe  use  of 
tbe  iroTemmeot  of  tbe 
United  Stales,  free  from 
oB  toll  or  otberobarre, 
/or  tbe  transportstloo  of 
any  property  or  troops 
of  the  Uulted  Btatea. 

8ea7.  .<tndbett/wrtAer 
enacted.  That  whenever 
the  eomponies  to  vMeh 
tMs  oninc  limode,  or  to 
wMdk  Us  soffls  mm  be 
tntMrerrwdj  ahaB  Mve 
eomplefrd  to  eomveuttos 
flrfles  of  any  portion  ttf 
sold  raftroods,  eumMed 
wttn  on  neeewanr  drafni^ 
eitlcerti,  vfatduote.  oroas- 
toOM,  efdfnos,  brfdoes, 
ttNiMNits.  wotenno  places, 
depot*.  SQiriiMnenia.  fvr- 
ttuure.  and  ail  other 
onpurtendneeti  of  a  jlnt- 
craei  mflrund,  patents 
Aalt  Imue  eontwylna  tht 
nod  and  tiOe  to  sold 
lande  to  the  mttd  eompony 
entitled  thereto,  on  eaen 
tlde<^  theroadtmfarae 
the  some  li  ernRplereo.  and 
ontemilnoua  w(fb  Mid 
eompteted  seetton,  not  ex- 
teemng  the  amount  tiTors* 
Mid.  OHd  pntente  sftoO  In 
hke  manner  fsiue  as  each 
to  mtlet  of  taid  rood  It 
comi>Ut<d  :  iYoefafed, 
however.  ITtat  no  patents 
shall  <MU«  for  any  of  told 
landi  tmleet  there  shall  he 
presented  to  the  Seoretory 
of  the  /nterlor  a  rtate- 
menr,  veriMd  on  oath  or 
tOlrmaUm  by  tbe  pretf- 
dent  of  eatd  eimpanu,and 
eerHfied  by  tfteonvemor 

athe  ttate  (^f  Wtaeonatn, 
It  sueb  to  mUee  have 
been  eompMed  <n  the 
manner  required  hv  thU 
act.  and  MltinQ  forthnHth 
certainty  the  pointe  where 
such  to  mUee  begin  and 
where  the  tame  end: 
«Mefc  oathihaa  be  taken 
MUrsa  Aides  o^a  court 
flTraonl      OS  OMIed 


and  If  ssld  ran*  ori  not 
oompleted  wtthla  ten 
reat^ 


Be&t.^ndbstt/totlksr 
snoelsd,  flkut  If  said  rood 
msnUoMd  In  (ftsMseo 
tinn  atormM  IS  not  com- 
pleted within  10  yenta 
from  the  time  ot  the  pat- 
toot  of  (Ms  oeC,  at  pro- 
iiaed  IMPSin,- no /urttcr 
patent  ahon  be  lesued  to 


no  farther  sales  ahaB  be 

tnade,  and  the  land  nn* 


  soMBony  fur  soM 

hmdi;  oM  no  farther 


 be  made;  and 

•the  lands  nnsoM  tlffT 
shall  revert  to  tbe  Unit- 
•dStatcfc 

Beo.&  4«dt««AirAsr 
enacted.  That  the  ttme 
jHed  and  Hnrited  for  the 
eonualeUon  eftaia  roads 
<n  ue  act  oTonsald  ef 
•Thm  three.  sldhMen  htm- 
tfrsd  and;iAv^  hs.  ami 
ths  some  1e  hcFS'iy  er- 
Isnded  to  a  period  of  * 
IMora  Avmand  qftertht 
vaaMastftMiaiC 


Becl.  AndUUfwther 
enacted.  That  the  United 
StatMmaaAaUbetrmu- 
ported  oeer  eald  roade, 
under  the  direction  0m 
Awtttjflce  Department,  at 
such  price  a*  Ocmqrtm 
mou.  oy  law.  dlreot:  Prv- 
elded,  Thai  imtfl  such 
prloe  It  faed  by  Imo,  the 
Pnetmoeter  General  shall 
IMvs  the  power  le  dilsK 
mtas  thasams. 

Tbe  road  oomtmeted  upon  tbettoe  Indicated 
Id  g  8  of  tbe  act  of  1804  was  orlglntllr  that  of 
two  compaoiefl,  wblcb  were  afterwards  con- 
solidated and  became  the  Wlaconaln  Central 
Railroad  Company.  Tbeae  roads  were  con- 
otmcled  by  tbe  PbilUpa  A  Colt^  Construction 
Company*  who  ^iparentW'  vera  to  have  e«i- 
trol  ana  operation  of  tbe  road  ootll  fnlly 
equipped  and  delfrered  to  tbe  railroad  oom- 
pany.  The  time  for  completion  having  been 
extended,  portions  of  aatd  road  were  com- 
pleted, equipped,  and  operated  4d  1875,  and 
carried  mall  nnder  the  management  of  tbe 
constmctlon  eompsnT  up  to  some  time  prior 
to  December  37, 1877,  when  nolioe  was  giren 
of  tbe  taming  oret  of  the  roads  to  tbe  Wumhi- 
sln  Central  Bailroad  Company,  and  bom  that 
time  tbe  mails  bare  been  carried  by  tbat  com- 
pany. CommenclDgInl87S*andoontin-[198 
uing  until  July,  1879,  tbe  Poatmaster  Qeoeral 
allowed  and  paid  for  tbe  carriage  of  the  mails 
the  cuatomaiT  rates  paid  to  non-laikd'grant 
companies.  Upon  tbe  informal  inrinlon  of  the 
Asalatant  Attorocy  General  for  the  Poatoffice 
Depaitment,  tbe  Postmaster  General  issued  an 
tnder.  Jane  8. 1880,  directing  tbat  from  July  I, 
1879,  the  pay  should  only  be  at  tbe  rate  pro- 
Tlded  by  Congress  for  land  grant  roads, 
namely.  80  per  cent  of  tbe  foil  amount.  Janu- 
ai7  M,  1881,  upon  a  moonatderatlon,  orders 
were  Issued  recalling  the  order  of  June  8, 1 880, 
whereupon  the  deporiment  returned  to  the 
earlier  practice  and  paid  full  rates  for  tbe  car- 
riage or  tbe  mails  until  January  8,  1884,  wben 
PostmBBler  General  Gresbam  again  adopted 
tbe  construction  of  June  3, 1880,  and  applied 
tbe  same  to  tbe  compensation  of  these  rosds 
from  and  after  July  1. 1888.  and  that  con- 
struction has  been  applied  from  tbenee 
hitherto,  and  payment  made  at  tbe  rate  of 
80  per  cent  of  Itw  amount  paid  non-land  giant 
moB. 
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In  addlUon  to  Kdndng  the  pay  for  carrying 
tbe  mails  for  tbe  current  and  suMe^uent  years, 
namely,  from  July  1,  1888,  tbe  Postmaster 
General  restated  tbe  account  for  tbe  carrla^ 
o(  tbe  mails  prior  to  July  1, 1888,  both  during 
tbe  period  woen  tbey  were  carried  by  tbe  con- 
■tmction  company  and  during  tbe  period  from 
about  Decemoer,  1877,  to  July  1|1888<  In 
which  they  were  carried  by  tbe  Wisconsin 
Central  Railroad  Company  and  deducted  out 
of  moneys  which  had  been  earned  since  July  1, 
1888,  tbe  excess  over  tbe  80  per  cent  rate  which 
had  been  paid  during  the  preTioos  years. 

Suit  was  brought  in  Uie  court  of  cUdma 
May  26,  1887.  by  the  Wisconsin  Central  Bafl- 
road  Companv  against  tbe  United  States  to 
recover  an  alleged  balance  due  as  compensa- 
tion for  carrying  tbe  malls.  Tbe  court  of 
claims  allowed  tbe  railroad  company  $6,448.80 
as  being  tbe  amount  deducted  from  tbe  claim- 
ant's earnings' in  1886  add  1887  for  payments 
In  excess  of  tbe  80  per  cent  rate  made  to  tbe 
construction  company  while  that  companv  was 
operating  the  roads,  but  the  court  of  claims 
held  that  Postmaster  General  Gresbam's  con- 
struction was  correct,  and  that  tbe  claimant 
was  rcftrlcted  to  tbe  80  per  cent  rate,  and  there- 
199]fore  disallowed  the  *c1aim  for  tbe  money 
withheld  against  the  excess  and  also  the 
amount  of  tbe  claim  for  the  period  subsequent 
to  July  1, 1688.  The  sums  which  had  been 
paid  to  claimant  in  excess  of  tbe  80  per  cent 
rate  and  wbtch  were  deducted  from  subse- 
Quentiy  earned  pay,  amounted  to  $13,083.48. 
The  20  per  cent  subsequent  to  July  1,  1888, 
was  $16,348.0a 

The  court  of  claims  gave Judgment  in  favor 
of  the  Wisconsin  Central  Railroad  Company 
for  $6,448.80,  and  the  railroad  company  ap- 
pealed.  The  United  Stales  did  not  appeal. 

Tbe  opinion  of  the  court,  by  Nott,  J^  is  re- 
ported 87  Ct.  a.  440. 

Met*r$.  Iioftiia  D.  Brudsls.  JSftvfn  B. 
Atiot.  Hwoard  Morri$,  and  Wmam  B.  Dun- 
tor,  for  appellant: 

Tbe  grant  made  g  8  of  the  act  of  May  5, 
1864,  was  not  upon  ue  condition  that  the  mall 
should  be  carried  at  aucb  rates  as  Congress 
might  tlx. 

Tbe  act  of  May  S,  1864,  contains  no  express 
provision  for  transporiatton  of  tbe  mall. 

The  circumstances  leading  to  the  passage  of 
the  act  of  May  6. 1864.  show  that  Congress  did 
not  intend  to  impose  this  condition. 

Tbe  Intention  of  Congress  is  to  be  ascertained 
from  tbe  facts  attending  the  passage  of  tbe  act 
as  well  as  from  Its  language. 

Winona  tt  St.  P.  B.  Oo.  v.  Barney.  118  U.  S. 
•18,626(28:  1109.1111);  WUeon»inaB.Co.r. 
Forsythe,  169  U.  S.  46  (40: 71);  CaMonian  A 
Co  V.  North  BHtiih  R.  Co.  UK  9  App.  Cas. 
114.  126. 

The  facte  show  that  Congress  Intended  not 
to  impose  this  condition. 

Bon  V.  Doe.  Borland,  26  U.  &  1  Pet.  665, 
667  (7:  SOS,  807). 

Such  an  iotentioa  Is  not  Inconsistent  with 
anvuniform  policy  of  Congress. 

Union  P.  It.  Co.  v.  UntUd  8taU$,  104  U.  8. 
662  (26:  884). 

This  condition  was  not,  by  reference,  In- 
corporated in  the  act  of  Mqr  S,  1864. 
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An  analysis  of  the  act  shows  that  oo  such 
Incorporation  byreference was  intended. 

McRi^U  ^.WasMiurne,  10  Minn.  28, 

Tbe  structure  of  the  act  indicates  that  the 
words  "terms  and  conditions"  did  not  refer  to 
the  provision  in  tbe  act  of  June  8, 1866,  for 
transporting  tbe  mail. 

Atkinfv.  Fiber  DirtnUgraUnff  09.  85  U.  & 
18  WaU,  272,  801  (2t:  84t.  844);  ^0  CamMnn 
B.  Oo.'a  ScJteme.  L.  R.  8  Cb.  App.  278;  Thomp- 
eon  V.  Farrer,  L.  R,  9  Q.  B.  DIv.  872.  884; 
Peo]^,  WetteKetter  F.  Itu.  Co,,  r.  Bavenpirrt.  91 
N.  y.  674. 

The  language  used  does  not  reqntra  a  coni 
stmctioD  imposing  such  a  condition. 

If  tbe  language  does  require  such  a  constmc- 
tion,  the  words  In  question  should  be  disre* 
garded  as  inoooslsteot  with  the  general  scopa 
of  tbe  act. 

Ebbe  V.  Boulnoie,  L.  R  10  Cb.  479;  PeapU, 
Wettehetler  F.  Int.  O)..  v.  Ihmnfori,  91  N.  T. 
574. 585. 

The  construction  contended  for  the  claimant 
was  adopted  by  the  Postoffloe  Department  con- 
temporaneously with  the  passage  of  the  act  of 
July  12,  1876,  cbap.  170.- and  should  he  fol- 
lowed. 

VnHed  States  v.  Alabama  a.a.B.Oo.  148  U. 
S.  615  (85: 1184). 

Tbe  action  of  the  Postmaster  General  In 
withholding  money  confessedly  earned  on  ac- 
count of  an  alleged  prior  overpayment  bv  bis 
predecesMTS  was  illegal,  Iwcause  such  order  in- 
volved the  reversal  of  a  decision  of  bis  prede- 
cessors that  tbe  money  was  payable. 

United  Statet  v.  Bank  of  Metropolie,  40  U.  8. 
16  Pet.  877(10: 774);  Kendall  v.  ^Aes,  44U.  8. 
8How.87(ll:506);£:roaWeAin(io/i>A.SBrock. 
447;  Stotetbury  v.  United  State$,  146  U.  8.  196 
(36:  940);  Stone  v.  United  Statea.  70  U.  8,  8 
Wall.  626  (17:  766);  Shepleif  v.  Cowan,  91  U.  8. 
830  (28  :  424);  Moore  v.  Bobbins,  »6  U.  S.  680 
(24:  848):  Xoble  v.  Union  Biter  Logging  B.  Go. 
147  U.  S.  166  (37:  123);  Waddett  v.  United 
Statee,  26  Ct.  CI.  828;  Armstrong  v.  United 
Statea.  29  Ct.  CI.  148;  Cotton  r.  United  StatM, 
29  Ct  CI.  307. 

Tbe  United  States  has  oo  right,  in  any 
event,  to  recover  tbe  alleged  overpayments 
made.  In  the  main,  after  full  deliberation  and 
witb  knowledge  of  all  tbe  facts. 

Elliott  V.  Steartaout,  85  U.  8. 10  Pet.  187  (9: 
878):  Lambom  T.  Diekineon  Ontn^  Gmra.  87 
U.  S.  181  (24: 026);  BriOaM  r.  Daeret,  6 
Taunt.  148;  Midland  Great  Western  B.  Co.  v. 
Johnson,  6  H.  L.  Cas.  798;  Marshall  v.  CoOett, 
1  Tounge  &  C.  282;  Trigge  v.  Latallee,  16 
Moore,  P.  C.  C.  270;  Clarke  v.  Duteher, 
9  Cow.  674;  Bank  of  United  States  v.  Daniel. 
87  U.  8. 18  Pet.  82  (9:  989);  Rogers  t.  Ingham, 
L.  R.  8  Cb.  Dlv.  851;  Queen  v.  Lords  Vomrs. 
of  the  Treasury  \e  Q.  B.  857;  Wayne  County 
V.  Bandall,  48  Mich.  187:  Hcarne  v.  Neus  Eng- 
land Hut  Jf.  Ins.  Co.  87  U.  8.  20  WaU.  488.  491 
(22:  895.  397);  Orimold  v.  Bazard.  141  U.  8. 
260  (86:  678);  Hunt  v.  Bousmanier,  21  U.  &  8 
Wheat.  174  (Q:  689),  26  U.  ti.  1  Pet.  1  (7: 37); 
MeArthur  v.  Luce,  48  Mich.  485(38:  204);  On- 
ondaga Supers.  V.  Briggs,  2  Deolo,  26;  Snetson 
V.  State.  16  Ind.  39:  Livermore  v.  Peru,  55  Me. 
469;  United  States  v.  Maedanid,  82  U.  S.  7 
Pet.  1  (8:  587);  Hillborn  v.  United  8tates,27  <X 
CI.  547,  168  O.  S.  842  {ante,  188);  Patkrson  v. 
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Vhttei  8la$a.  S8  Ct.  CI.  821;  UhUed  States  r. 
£ark«r,  8S  U.  8. 12  Wbtat.  539  (6:  728);  Brent 
T.  Bat*  iff  WaahingUm.  3S  U.  8.  10  Pel.  396 
(9:647);  Sank  of  United  Statear.  United  States, 
48U.  B.  9  How.  711  (11:  439);  ITu  Siren  v. 
Uuitei  8lata.n  U.  S.  7  Wall.  169  (19: 129); 
VnOsdStatea  t.  Smoot,  82  U.  8. 15  Wall  86 
C91: 107):  Co<^  T.  United  Statee.  91  C.  8.  889 
(98:  287);  United  States  t.  B&stteiek,  94  U.  3. 
68  (24:  65);  MeKnight  t.  Unt'^Ml  ^fM,  98  U.  8. 
179  (26: 116):  BeUcnap  t.  ftyiild,  161  t.  S.  10 
(40: 509):  Whitetids  t.  I7nttoi  ^te>,  98  U.  8. 
947  (23:  882);  Hunter  v.  United  State*.  80  U.  8. 
6  PeL  173  (6: 86):  Badmu  t.  UniUd  BMei,  180 
V.  S.  439  (82: 997). 

The  court  held,  in  the  latt.oaiBed  case,  that 
"loafliDuch  aa  the  claimant.  If  not  an  officer  de 
jnre,  acted  as  an  officer  d«/ae(o,  we  are  not  In- 
clined to  hold  that  he  baa  received  money 
which,  «z  aequo  et  bono,  he  ought  to  return." 

The  United  Stales  could  not,  in  any  event, 
avail  itself  of  the  alleged  overpaymenta  aa  a 
defenae  in  thta  suit,  aliice  no  counterclaim  waa 
filed. 

United  States  v.  Burns,  79  U.  8. 13  Wall. 
246  (20:  888);  Clark  y.  United  States.  95  IT.  8. 
S89  (24:  518);  United  States  v.  Behan,  110  U. 
8.  388  (28: 168);  United  States  v.  Carr,  182  U. 
a  644(88: 4S8);  United  States  v.  &aJU,  191 U.  8. 
866  (36: 194). 

Mr.  J.  E.  Dodge.  AMlataot  Attorney  Gen- 
eral, for  appellee: 

The  primary  proposition  of  law  governing 
the  conEtruclioD  of  statutes  which  graot  privi- 
leges or  relinquish  rights  of  the  public  is  that 
that  they  are  to  be  construed  strictly  against 
the  grantee. 

JSorthteestern  Fertilitita  Co.  v.  Spde  Park, 
Vr  U.  S.  669  (24: 1086):  Ifewton  T.  Mahoning 
(Jaunty  Comre.  100  U.  S.  648  (35: 710);  Slidea 
V.  Orandjean,  111  U.  8.  412  (28: 321);  Opinion  of 
Attorney  General  Black,  6  Ops.  Ally.  Geo,  57. 

The  general  policy  of  the  grant  of  1864  is 
not  InconslsteDt  with  the  purpose  to  impose 
daty  of  mail  tnnaportation. 

Witenuin  C.  A  Oa.  Fersuthe,  159  U.  S.  46 
(40:71). 

De|»rtmental  construction  la  neither  con- 
temporaneons  norcontinuoui. 

United  States  v.  Alabama  O.  &  B.  Co.  142 
XJ,  8.  616  (35: 1184):  United  States  v.  Eealey, 
160  n.  8.  186  (40:  869);  United  States  T.  Moore. 
96  U.  S.  760  (24:  688);  MerritiT.  Oanunn,  187 
U.S.  648(84: 773). 

The  claimnnt,  having  this  money  which 
should  be  repaid  to  the  government  and  for 
which  ft  la  the  duty  of  the  Postmaster  General 
to  sue,  should  not  recover  any  other  sums 
earned  by  it  while  such  liability  to  refund 
exiats. 

Hunter  t.  United  States,  80  IT.  8.  6  Pet.  178 
(8:  86);  United  States  v.  Jones.  83  U.  8.  8  Pet. 
875(8:079):  Uniitd^-tatuY.  Bank  of  Metropolis, 
40  U.  8.  16  Pet.  877  (10:  774);  Pierce  v.  United 
.States  ("The  Floyd  Aeeeptaneeff)  74  U.  8.  7 
Wall.  666  (18:  169):  Kendall  y.  Stokes,  44 TJ.  8. 
8  How.  87  (11;  606);  LavatettsY.  United  States, 
1  Ct.  CI.  147;  MeBlrath  v.  United  Sates.  12  Ct. 
01.  901,  102  n.  a  426  (86: 189);  United  States 
V.  MeKee,  97  XT.  a  288  (84: 911);  Whiteside  y. 
Y.  United  States,  08  TT.  8.  347  (28:  882);  Hawk- 
ins Y.  United  States,  96  II.  a  689  (24:  607); , 
fHaele  t.  OniUd  States,  118  V.  &  188  (36: 962);  I 
i6(  C  B. 


Mvttan  Y.  UnUed  States,  118  U.  a  S71  (80: 

170):  United  StatesY.  Atabama  G.  8.B.C0. 14S 
U.  8.  615  (35: 11^);  UnitedStaUs  Y.  Harmon, 
147  U.  8.  368  (87:  164). 

Mistake  of  law  Is  good  ground  for  the  recov- 
ery of  money  by  the  government. 

ShtpUy  V.  Oman.  01 U.  8. 880  (28: 431);  Stone 
V.  United  States,  69  U.  a  8  Wall.  525  (17: 765); 
United  States  v.  Jlfinor.  114  U.  8.  283  (29:  110); 
MuOan  v.  United  States,  116  U.  8.  371  (30: 
170):  Wisconsin  (L  R.  09.r,  Fsr^/tlUt  1S9  U. 
S.  46  (40: 71X 

Mr.  Chief  Justice  FoUer  delivered  the 

opinion  of  the  court: 

Appellant  contends  that  ft  was  notsnbject  to 
the  80  per  cent  rate,  and  henn  that  it  Is  entitled 
to  recover  both  the  Items  disallowed  byr202 
the  court  of  claims;  and  also  that,  even  if  this 
position  be  untenable,  it  should  not  have  been 
charged  with  amounts  which  had  already  been 
eettlM  and  paid  under  the  view  that  the  com- 
pany waa  not  so  restricted,  and  should  have 
been  awarded  the  sum  of  $12,532.48  withhdd. 

The  act  of  1864  expressly  provided  that  the 
grant  was  made  upon  "the  same  terms  and 
conditions  as  are  contained  in  the  act  granting 
lands  to  said  stale  to  aid  In  the  coDstruction 
of  railroads  in  said  state,  approved  June  three, 
eighteen  hundred  and  flfty-slz,"  and  that  act 
contained  in  Its  6th  section  the  following: 
"That  the  United  States  mail  shall  be  trans* 
ported  over  said  roads  under  the  direction  of 
the  Postofflce  Department  at  sucb  price  as 
Congress  may  by  law  direct,  provided  that 
UDtilauch  price  is  fixed  by  law,  the  Postmaster 
General  shall  have  the  power  to  determine  the 
same." 

.  But  It  is  argued  that  the  "terms  and  con- 
ditions" referred  to  do  not  embrace  the  terms 

and  ctfnditioas  prescribed  by  §  6,  because  the 
general  subject-matter  of  every  other  section 
of  the  act  of  1866  was  expressly  re-enacted,  and 
therefore  it  must  be  inferred  that  Congress  in- 
tended to  express  in  the  act  of  1804  all  the 
terms  and  conditions  which  were  imposed 
upon  the  grant  thereby  made;  or  that,  in  any 
event,  the  words  should  be  limited  to  the  terms 
and  conditions  of  §  1  of  the  act  of  1856. 

The  difficulty  la  that  to  hold  that  all  theterm* 
and  conditions  imposed  upon  the  grant  were 
specifically  expressed  In  the  act  of  1864  itself 
would  be  to  render  the  reference  to  the  act  of 
1856  meaningless  and  to  eliminate,  by  interpre- 
tation, the  words  "upon  the  same  terms  and 
conditions  as  ore  contained  In"  that  act;  and 
we  are  of  opinion  that  the  explicit  language  of 
the  statute  cannot  thus  be  done  away  with. 

The  existence  of  terms  and  conditions  In  the 
act  of  1856  left  wholly  unmodified  by  the  re- 
enactments  of  the  act  of  1864  preclude  the 
argument  that  the  words  so  used  are  without 
meaning;  and,  moreover,  the  settled  rule  is 
that  statutes  granting  privileges  or  relinquish- 
ing rights  of  the  public  are  to  he  strictly  con- 
Btmea  against  the  grantee. 

Reference  to  tbe  two  acts  will  show  that  the 
changes  in  tbe*Dewgrant  rendered  neces-[203 
sftiy  somemodiflcaUon  of  the  1st  and  8d  provi- 
sos of  the  1st  section  and  of  gg  2,  8,  and  4  of  ■ 
tbe  act  of  1856  (which  embody  some,  but  not 
all,  of  the  terms  and  conditions),  and  ttiey  were 
accordingly  te-macted  in  homologous  provisos 
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and  KCtioDi  of  the  act  of  1664.  but  as  the  Sd 
IHOviflo  of  g  1  and  ^  6  required  do  modificatiou 
tbey  were  uot  re-eoactea,  t^id  the  terms  aail 
coodltioDS  contained  tberein  were  carried  for- 
ward b;  reference. 

Tbu9  for  tbe  1st  proTiso  of  g  1  of  the  act  of 
1^,  tbe  iBt  ivotIso  of  (be  8d  section  of  tbe 
act  of  1864  was  sobstltuted  in  order  to  enlarge 
tbe  IS-mlle  limit  to  20.  and  g  6  of  the  act 
of  1664  waa  substituted  for  the  8d  proviso 
lo  order  to  proride  for  tbe  eicluaion  of  mineral 
lands  from  tbe  grant.  So  the  3d  section  of  tbe 
act  of  1856  was  re-enacted  io  tbe  4th  section  of 
tlie  act  of  1864  to  cfaange  the  6  miles  on  each 
side  of  the  road  to  10;  and  g  8  of  tbe  act  of 
1866  was  re-enacted  in  g  8  of  the  act  of  1864  to 
provide  for  tiic  difference  between  the  patenting 
to  tbe  state  under  tbe  earlieractandthe  patent- 
ing direct  to  tbe  companies  under  the  last  act, 
wfaileg  4  of  tbe  act  of  1656  was  reproduced  in 
<  7  of  the  act  of  1864  with  the  alterations  ren 
dered  necessary,  not  only  by  tbe  change  In 
patenifngf  but  by  tbe  increased  dimensions  of 
the  grant.  Tbe  fact  that  the  provision  for  the 
free  transportation  of  troops  and  property  of 
tbe  United  States,  contained  in  g  8  of  tbe  1st 
act,  appeared  substantlaily  unchanged  in  tbe 
8lb  section  of  tbe  last  act  is  of  no  significance, 
as  tbe  purpose  of  the  re-enactment  bad  norela- 
tion  to  that  requirement.  The  9d  proviso  of  g  1 
and  g  S  of  tbe  act  of  1866  were  not  re-enacted 
manifestly  because  no  change  wu  required, 
and  tbe  provision  of  g  S  of  the  act  of  1864 
that  the  grant  should  be  subjected  to  the  mme 
terms  and  conditions  as  tbe  grant  by  the  set  of 
18S6,  dispensed  with  tbe  aecMsity  of  repetition. 
Oiving  tnia  operation  to  the  plain  language  of 
that  provision,  as  we  must,  Involves  no  inoon- 
sislency  In  respect  of  the  temu  and  conditions 
contained  In  the  provisos  and  sections  wbicu 
were  re-enacted,  since  tbe  re-enactment  was 
due  to  tbe  necessity  of  modiflcsiion  arising un- 
204]  dar  *tbe  new  grant  and  Indicated  no  in- 
tention to  withdraw  any  of  the  orii^nal  terms 
and  condltfons. 

An  Intention  to  surrender  the  right  to  de- 
mand the  carriage  of  tbe  malls  over  tbe  snb- 
sldized  roads  at  reasonable  charges  would  be 
opposed  to  tbe  policy  estahliahed  oy  well-nigh 
uniform  Congressional  leglslatton  on  tbe  sub 
ject,  and  although  there  may  have  been  depar- 
tures from  that  policy  in  a  few  instances,  un- 
der exceptional  ctrcumstanoeB,  none  of  them 

iostlf y  tbe  oontenlioa  that  anch  departure  was 
Dtended  here. 

We  think  it  follows,  also,  that  there  fs  no 
room  toT  concluding  that  tbe  words  "^e  same 
terms  and  conditions  as  are  contained  in"  tbe 
act  of  1866,  should  be  confined  to  tbe  terms 
and  conditioDS  contained  In  tbe  1st  section  of 
that  act,  or  ratber  lo  Its  8d  proviso,  as  the  1st 
andSd provisos werere-enacted.  Thetbreepro 
tIsos  oi  tbe  granting  section  of  tbe  act  of  1856 
did  not  embody  all  the  terms  and  conditions 
imposed  on  that  grant,  and  as  the  grant  of  tbe 
act  of  1864  was  subjected  to  tbe  same  terms 
and  conditions  as  those  of  the  prior  act,  and  it 
waa  as  true  of  the  re-enacted  secHons  as  it  was 
of  the  re-enaeted  provisca.  that  they  were  alike 
le-enacted  to  adapt  the  last  act  to  the  chaoses 
in  the  extent  and  manner  of  ttw  new  grant,  we 
regard  tbe  suggestion  which  woold  reatrlct  the 
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words  used  to  tbe  3d  proWso  and  exclude  the 
5lb  section  as  obviously  inadmissible. 

Nor  are  we  able  to  concur  in  the  view  that 
thegvDerat  policy  of  the  act  of  1664  was  incon- 
sistent with  tbe  imposition  of  the  duty  of  trans- 
porting tbe  mails.  Tbe  argument  is  that  the 
grant  of  ltj56was  not  aufficieatly  hvorableto 
fnduce  tbe  building  of  the  rmids  nnd  that 
therefore  Congress,  In  1864,  deemed  It  proper 
and  necessary  to  makes  more  favorable  giuuc 
and  did  solo  part  by  dispensing  wiib  tbisduly, 
but  this  will  not  do,  for  the  inducements  were 
made  greater  by  adding  two  thirds  more  land, 
and  at  the  same  time  It  was  exisessty  provided 
that  the  increased  grant  should  he  subject  to 
the  same  terms  and  conditions  as  Uie  earlier 
one.  We  find  nothing  in  tbe  record  to  give 
color  to  the  suggestion  that  in  addition  to  tbe 
increase  of  the  grant  Congress  Intended  to  sur- 
render tbe  rights  of  tbe  government  io  respect 
of  mall  'transportation.  Witcontin  O.  [805 
R.  <h.  V.  Fonyilu,  169  U.  S.  47  [40: 71], 

Some  reliance  is  placed  l^  appellant  on  de- 
partmental construction,  but  we  may  dismiss 
that  conteotloo  with  the  observation  that  we  do 
not  consider  tbe  true  construction  as  doubtful, 
and  tbat  the  departmental  construction  referred 
to  waa  neither  contemporaneous  nor  continu- 
ous. United  ^tet  v.  Alabama  O.  8.  B.  Co. 
142  n.  6.  616  [85:11841:  ViUUd  Stale$  y. 
BeaUy,  160  TJ.  8. 186  [40:1869]. 

We  agree  entirely  with  tbe  court  of  claims 
tbat  tbe  terms  and  conditions  Imposed  on  this 
grant  embraced  tbe  condition  that  tbe  mall 
should  be  carried  at  sucb  rates  as  Congress 
mlaht  fix,  and  tbat  g  18  of  tbe  act  of  July  18, 
1876  (19  Stat,  at  L.  78,  chap.  179),  was  applica- 
ble. The  item  of  $16,848.48  was  properly 
disallowed  as  was  alao  the  item  of  $12,682.48, 
unless  the  latter  was  recoverable  by  reason  of 
some  ground  of  objection  to  Its  extlngulsfa- 
ment  by  tbe  application  of  tbe  sums  unlaw- 
fully paid  to  and  received  by  the  company. 

And  as  to  tbat  It  is  insisted  that  such  appli- 
cation cannot  be  made  because  it  waa  not  com- 
petent for  tbe  Postmaster  General  to  withhidd 
the  moneys  thus  paid  without  authority  of 
law,  as  the  previous  directions  to  msko  tbe 
payments  were  decisions  binding  on  tbe  de- 
partment; because  the  payments  were  voluo* 
tarily  made  on  due  coosldefatlon  and  delibera- 
tion and  the  accounts  settled;  and  because  no 
counterclaim  waa  filed. 

Tbe  Postmaster  Qeneral  In  dlrecttag  pay- 
ment of  compensation  for  mall  transporution. 
under  the  statutes  providing  tbe  rate  and  basis 
thereof,  does  not  act  JudlHallv.  and  wi'it'ev^r 
the  conclusiveness  of  executive  acta  so  far  as  ex- 
ecutive deparimenis  are  concerned,  as  a  rule  of 
administration.  It  has  long  been  settled  that  the 
action  of  executive  officers  in  mattera  of  ac- 
count and  payment  cannot  be  regarded  as  a 
conclusive  delerminatioD  when  brought  tn 
question  In  a  court  of  Justice.  B'trmon  v. 
United  State;  43  Fed.  Rep.  660,  by  Ur.  Justice 
Gray;  Unit«d  BtaUe  v.  Harmon,  147  U.  S.  268 
(87:16^:  Buntert,  United  Statet,  80  U.  S.  6 
Pet  178  (8:  871;  United  States  v.  Jonee.  88  D. 
S.  8  Pet.  87S  [8:  979];  United  Statet  v.  Bank  of 
Metropoiit.  40  U.  8. 15  Pet.  877  [10:  7741. 
*In  the  latter  case,  which  was  a  suit  up-  XSOG 
on  negotiable  drafti  accepted  by  tbe  T)•^«»^1)l9tf  r 
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_    _  (the  aalhoritT  to  do  so  being  assumed 
r  tk«  purposes  of  the  case),  and  which  was 
eUed  after  the  pasnij^  of  the  set  of  July  3, 
H  9  Slat,  at  L.  80,  83,  chap.  270),  whose 
tk  HCtSoD  was  carried  forward  as  §  4057  of 
kUnited  States  Rerised  Sututes,  Mr.  Justice 
"i^yne.  delivering  the  opiDion  of  the  court, 
•coBsed  the  power  of  the  succeeding  Post- 
aster  Oeneral  to  revise  the  actlOD  of  his  pre- 
iceaaor  as  to  credits  as  follows: 
"The  third  InstmcUoD  asked  the  court  to  say, 
MOBg  other  thiog8.if  the  credits  given  Mr. 
airy  were  for  extra  allowances,  which  the 
dd  Postmaster  Oeneral  was  cot  legally  au- 
kotteed  to  allow,  then  it  was  the  duty  of  the 
rcaeiic  Poatmaster  General  to  disallow  such 
MM  of  credit.   The  successor  of  Mr.  Barry 
■d  the  aaine  power,  and  no  more,  than  his 
■edeoeaaor,  and  the  power  of  the  former  did 
Kit  extend  to  the  recall  6f  credits  or  allowances 
■ade  by  Mr.  Barry,  If  he  acted  within  the 
rope  of' official  authority  given  by  law  to  the 
ftnid  of  the  department.   This  right  in  an  in- 
nimbent  of  reviewing  a  predecessor's  decisions 
fxteuds  to  mistakea  lo  matters  of  fact  arising 
fram  man  In  calculathm.  and  to  cases  of  xe- 
Jeckfd  clainu,  in  which  material  testimony  Is 
■fterwarda  discovered  and  produced.   But  if 
a  credit  has  been  given,  or  an  allowance  made, 
;is  these  were,  by  the  bead  of  the  department, 
:ind  it  is  alleged  to  be  an  illegal  allowance,  the 
judicial  tribunals  of  the  coualry  must  be  resort- 
rd  to,  to  construe  the  law  under  which  the  al- 
iowaoce  was  made,  and  to  settle  the  rights  be- 
tween the  United  States  and  the  party  to  whom 
tkn  cndit  was  given.   It  is  no  longer  a  case 
iKiween  the  correctness  of  one  offleer's  Judg- 
ment and  that  of  bis  Buccessor.   Atbird  party 
a>  interested,  and  he  cannot  be  deprived  of  a 
7Ayment  oo  a  credit  so  given,  but  by  thelnter- 
ri-Diioo  of  a  court  to  pass  upon  his  right.  No 
damte  is  necessary  to  authwize  the  United 
:S  tales  to  sue  Is  such  a  case.  The  right  to  sue  is 
iodependeat  Of  statute,  and  it  may  be  done 
ibe  direction  of  the  incumbent  of  tbe  depart- 
ment The  actof  July  2, 1886.  entitled  'An  Act 
to  Change  the  Orgauization  of  the  Postofflce 
Department,*  la  only  affirmative  of  the  nntece- 
207]dentrightof  the  government  *to  sue,  and 
directory  to  the  Postmaster  General  to  cause 
vuiti  to  be  brought  io  tbe  cases  mentioned  in 
the  17th  section  of  that  act.   It  also  excludes 
him  from  determining,  finally,  any  case  which 
he  may  suppose  to  arise  under  that  section. 
His  duty  ia  to  cause  a  suit  to  be  brought.  Ad- 
ditional allowances  the  Postmaster  General 
coald  make  under  the  43d  secttoo  of  the  act  of 
March  3, 1626  (8  Story,  Lawa.  1865^;  and  we 
presume  it  was  because  allowances  were  sup- 
posed to  have  been  made  contrary  to  that  law, 
that  tbe  17th  section  of  the  act  of  July  3, 
1^36,  was  passed.   In  this  last,  tbe  extent  of 
tbe  Postmaster  General's  power  in  respect  to 
tllowances  is  too  plain  to  be  mistaken.  We 
cannot  say  that  either  of  tbe  sections  of  the  acts 
or  ISSSand  1886,  Just  alluded  to,  covers  the 
al1o«sn«s  made  by  Mr.  Barry  to  Mr.  Reeside. 
Bat  if  the  Postmaster  General  thought  they 
did,  sod  that  such  defense  could  have  availed 
•itaiDit  tbe  rights  of  the  bank  to  claim  these 
acceptances,  as  credits  In  this  suit,  tbe  same 
proof  which  would  have  justified  a  recovery  in 
an  actios  by  the  United  Stales,  would  have 
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justified  the  rejection  of  them  as  credits  when 
they  an  claimed  as  a  set-oft" 

The  view  thtu  Indicated,  that  ettcutlve  de- 
elsioDs  in  oases  like  tbe  present  are  not  bindinc 
on  tbe  courts,  has  been  repeatedly  affirmed  and 
steadily  adhered  to.  Oordon  v.  united  8tatet.  1 
Ct.  CI.  1:  MeBlratk  r.  United  Btatet.  13  Ct.  CL 
201;  Duval  v.  United  Statea,  26  Ct.  01.  46;  SUek 
V.  United  Btatea,  118U.  S.  128X28: 9521;  United 
8tate$  V.  Burehard.  125  U.  S.  176  [81:  6621; 
United  Statu  v.  8tdht,  151  U.  S.  866  [88:  194]. 
And  ft  has  been  often  applied  in  iDslances  of 
the  improvident  issue  of  patents.  Stone  t. 
United  State*.  69  U.  S.  2  Wall.  625  [17:7651; 
United  StatetT.  Minor,  114  U.  S.  238  120: 110]; 
MvUan  V.  United  Utaiet,  118  U.  8.  271  [80: 
1701;  Witeontin  O.  Jt.  Oo.  v.  For^the,  158  U. 
8.  46  [40:71]. 

In  StedeT.  United  Statee,  the  Navy  Depart- 
ment, io  contracting  with  tbe  claimant  for  cer- 
tain  work  upon  vessels,  delivered  to  him  cer- 
tain old  materials  at  the  agreed  price  of  $3,000, 
which  was  considerably  less  than  tbe  true 
value.  In  his  suit  for  payment  ou  the  contract 
it  was  contended  that  tbe  dellveiy  of  these  ma- 
terials to  him  at  an  agreed  price  waa*wlcb-  [20ft 
out«arrantoflaw,and  thatihe  materials  having 
been  disposed  of  should  be  accounted  for  by 
the  claimant  at  their  true  value.  This  conten- 
tion was  sustained,  and  this  court  said:  "The 
fact  that  the  account  of  the  appellant  was  set- 
tled by  the  officera  of  the  Navy  Department, 
by  cbargiog  him  with  the  value  of  the  old  ma- 
terial at  $2,000,  is  DO  bar  to  the  recovery  of  its 
real  value  by  tbe  government.  Tbe  whole 
transaction  was  illegal,  and  appellant  is  charge- 
able with  knowledge  of  the  fact." 

In  United  Statea  v.  Burehard,  136  U.  8.176 
[31:662],  the  claimant,  an  eogioeer  officer,  re- 
tired October  36, 1874,  and  entitled  to  half  sea 
pay.  was  paid  from  said  date  up  to  April  1, 
1878.  at  a  blgha*  rate,  whereby  he  received 
$425  In  excess  of  that  allowed  by  law,  his  pay 
at  that  rate  being  passed  from  time  to  time  by 
both  the  disbursing  officers  in  tbe  Navy  De- 
partment and  by  the  accounting  officers.  Af- 
ter April  1,  1878,  be  was  paid  at  a  lower  rate, 
which  this  court  held  to  be  the  legal  rate,  fle 
brougbt'suit  for  the  difference  after  1878,and 
the  goTerumeot  counterclaimed  for  the  $485 
paid  to  him  prior  to  that  time.  His  petitioo 
wasdlsmissed,  and  the  court  held  thegovern- 
ment  could  recover  the  overpayment  for  the 
prior  period.  Mr.  Chief  Justice  Waite,  speak- 
ing for  the  court,  observed  that  in  no  event 
was  he  entitled  to  more  than  half  sea  pay,  and 
that  all  over  that  which  he  got  was  by  a  mis- 
take of  the  aecountlDg  officers,  and  said:  **It 
only  remains  lo  consKler  whether  tbe  amonnt 
which  has  thus  been  paid,  or  as  much  thereof 
as  is  embraced  io  the  counterclaim,  can  be  re- 
covered back  in  this  action,  and  we  are  of  the 
opinion  that  It  can.  The  action  was  brought 
by  Burehard  torecovra  a  balance  claimeu  to 
be  due  on  pay  account  from  the  date  of  his  re- 
tirement. He  had  been  paid  according  to  bis 
present  claim  until  April  1,  1878,  and  conse- 
quenty  there  was  nothing  to  complain  of 
back  of  that  date.  But  in  reality  the  account 
had  never  been  closed,  and  was  always  open 
to  readjustment.  Overpayments  made  at  one 
time  by  mistake  could  be  corrected  and  prop- 
erly charged  against  credits  coming  in  after 
(  40* 
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irudi.  Wm  p«7  wu  fixed  by  law,  and  the  dia- 
bursiogolDcenof  tbedepartmeotb&dooauthor- 
9B09]  ity  to  allow  him  tnj  mow.  *If  they 
did,  it  was  In  rioUtloD  of  toe  law,  and  be  has 
no  light  to  keep  what  he  thus  obtained. 
Whether  the  govenimeDt  can  in  any  case  be 
precluded  from  recIaimluK  money  which  has 
been  paid  by  its  disbursing  and  accounting 
officers  under  a  mistake  of  law  is  a  question 
which  It  Is  not  now  necessary  to  dedde  uj 
more  than  it  was  in  MeElratA  t.  United  8tate$, 
103  U.  8.  436,  441  [26: 189. when  It  was 
Bugi^sted.  Tbls  is  a  case  where  the  dls- 
burnng  officers,  sappofltDg  that  a  retired  offi- 
cer of  the  navy  was  entitled  to  more  than  it 
tuios  out  the  law  allowed,  have  overpaid  him. 
Certainly  under  such  circumstanoea  tlia  mis- 
take may  be  corrected." 

In  United  Stata  v.  Stahl.  151 U.  S.  866  [86: 
104],  the  claimant,  a  naval  officer,  upon  a  differ- 
enceof  opinion  as  to  Ibe  law,  bad  been  overpaid 
In  the  grade  then  occupied  by  him,  and  sued 
for  a  deficiency  claimed  to  exist  in  his  pre^ 
Tious  grade.  This  court  sostahied  his  con- 
tention as  to  the  preTious  grade,  and  held  that 
bo  had  bean  entitled  in  that  grade  to  the  in- 
creased compensation,  but  that  the  excessive 
payments  which  bad  been  made  to  him  in  the 
fatter  grade  should  be  deducted  from  any  sum 
which  might  be  foand  due  bim  in  the  former. 

In  MuUan  r.  United  Btatea,  1 18  U.  B.  271  [80: 
170],  a  suit  to  vacate  a  patent  which  bad  been 
granted  for  certain  ooai  lands,  the  court  held 
that  the  mistake  was  ooe  of  law,  bot  that,  never- 
theless, it  baviog  been  committed  and  the  pat- 
ent given  for  lands  which  the  land  officers  were 
not  authorized  to  patent,  the  patent  could  be 
annulled  by  the  court  And  Mr.  Chief  Jus- 
tice Waite  said:  "It  is  no  doubt  true  tbat 
the  actual  character  of  the  lands  was  as  well 
known  at  the  Department  of  the  Interior  as 
it  was  anywhere  else,  and  tbat  the  Secretary 
approved  the  lists,  not  because  he  was  mis- 
taken about  the  facts,  but  because  be  was  of 
opinion  that  coal  lands  were  not  mineral 
lands  within  the  meaning  of  the  act  of  1853. 
and  that  they  were  open  to  selection  by  tbe 
state;  but  this  does  not  alter  the  case.  The 
list  was  certified  without  authority  of  law, 
and.  therefore,  by  a  mistake  against  which  re- 
lief in  equity  may  be  afforded.  As  was  said  in 
Stone  V.  United  State*,  69  D.  S.  3  Wall.  535. 
685  [17:  765, 767]:  '  The  patent  Is  bot  evideoce 
of  a  grant,  and  the  officer  who  issues  it  acts 
ministerially  and  not  Judicially.  If  he  issuea  a 
210]patentfor*laiid  reserved  from  sale  by  law, 
aach  patent  Is  -nAA  for  want  of  authority. 
But  one  officer  of  the  land  office  is  not  com- 
petent to  caacel  or  annul  tbe  act  of  his  prede- 
cessor. That  is  a  Judicial  lact,  and  requires 
tbe  judgment  of  a  court,*" 

In  Witeonnn  C.  B.  Co,  Wonnths,  159  C. 
8. 47  [40:  71],  which  waa  an  action  of  eject- 
ment to  recoTer  certaio  lands  claimed  to  nave 
been  Included  within  Its  grant,  but  which 
defendant  insisted  were  outside  of  its  grant 
and  subject  to  private  entry,  tbls  court  said: 
"But,  furtber.  It  is  urged  that  this  question 
of  title  has  been  determined  in  tbe  land  de- 
partment adversely  to  the  claim  of  tbe  plain- 
tiff. This  la  doubtless  true,  but  It  was  so  de- 
termined, not  upon  any  question  of  fact,  but 
upon  the  eonstrnctlon  of  the  law;  and  aach 
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matter,  as  we  have  repeatedly  held,  la  not 
concluded  by  the  decisloB  of  the  land  depar^ 
ment." 

As  a  general  rule,  and  on  grounds  of  pub- 
lic policy,  tbe  government  cannot  be  bound  by 
tbeaction  of  its  officers,  who  must  be  held  to 
tbe  performance  of  their  duties  within  the 
atrict  limits  of  tbeir  legal  authority,  wbere.  by 
mlsconstrucifon  of  tbe  law  under  which  Uwy 
hare  assumed  to  act,  unaotborlzed  paymenta 
are  made.  Whitetide  v.  United  Statet,  93 
U.  8.  347  [28:  883]:  Otukint  v.  United 
States,  96  U. ».  689  [24:  607],  and  cases  before 
cited.  The  question  is  not  presented  as  tw- 
tweeo  tbe  government  and  its  officer,  or  be- 
tween the  officer  and  the  recipient  of  sucb 
payments,  but  as  between  the  government 
and  tbe  recipient,  and  Is  then  a  question 
whether  tbe  latter  can  be  allowed  to  retain 
tbe  fruits  of  acUoo  not  authonzed  by  law,  re- 
sulting from  an  erroneous  conclusion  by  tbe 
agent  of  tbe  government  as  to  tbe  legal  effect 
of  tbe  particular  statutory  law  under  or  in 
reference  to  which  be  is  proceeding. 

Section  4057  of  the  Revised  Statutes  reads: 
"In  all  cases  wbere  money  has  been  paid  out  of 
the  funds  of  the  Poatofflce  Department  under 
the  pretense  that  service  had  been  performed 
therefor,  wbeu.  lo  fact,  such  service  bas  uot 
been  performed,  or  as  additional  allowance  for 
increased  service  actually  rendered,  when  tbe 
additional  allowance  exceeds  tbe  sum  which, 
according  to  law,  might  rightfully  have  been 
allowed  therefor,  and  Id  all  other  cases  where 
money  of  tbe  department  bas  been  paid  to  any 
person  io  consequence  of  fraudulent  repreaeit- 
Utions.  *or  by  the  mistake, collusion,  or  [211 
misconduct  of  any  officer  or  other  employee  in 
the  postal  service,  tbe  Postmaster  Oeoerai  sbal  i 
cause  suit  to  he  brought  lo  recover  sucb  wrong: 
or  fraudulent  payment  or  excess,  with  Interest 
thereon." 

Undoubtedly  the  word  "mistake,"  as  used  ia 
this  section.  Includes  an  erroneous  conclusioa 
in  tbe  construction  or  application  of  a  statute. 
And.  this  being  so,  as  tbe  duty  is  developed 
on  the  Postmaster  Qeneral  to  cause  suit  to  be 
brought  wbere  money  baa  been  illegally  paid 
by  leaaon  of  miscoDStrvctioa  or  misapprehcn* 
sion  of  tbe  applicable  law,  it  follows  that  he 
must  be  regarded  as  empowered  to  reconsider 
prior  decisions  to  determine  whether  sucb  a 
mistake  bas  been  committed  or  oou  If  lo  bis 
judgment  money  baa  been  paid  without  au- 
tbonty  of  law  and  he  baa  money  of  the  re- 
cipient in  his  bands,  heia  not  compelled  to  pay 
sucb  money  over  and  sue  to  recover  the  Illegal 
payments,  but  may  bold  subject  to  tbe  de- 
cision of  ibe  court  when  the  claimant  sues. 
United  Slates  v.  Garr.  182  U.  S.  644  [83:  4Hfiy. 
Uraiiot  v.  United  State*,  40  U.  3.  16  Pet.  3»6 
[10:  7501;  Steele  v.  United  State*,  118  U.  S. 
128  [38:952];  United  State*  v.  Burehard.  ISO 
D.  8. 176  [31:  662];  United  State*  v.  Stahl,  ISl 
tr.  S.  866  [88: 194].  And  Id  that  way  multi- 
plicity of  suits  and  drcnlty  of  aciioo  are 
avoided. 

It  is  unnecessary  to  go  into  a  discussion  of 
tbe  exceptions  which  may  exist  between  pri- 
vate parties  to  tbe  rule  that  moneys  paid 
through  mistake  of  law  cannot  he  recovered 
back. 

This  branch  of  the  case  waa  disposed  of  by 
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tke  ooDTt  of  clalioi  od  the  authority  of  DtmU 

Y.  Unit^  8taU»,  36  Ot.  CI.  46.  It  was  there 
keU  that  "the  items  of  tbe  several  statemeats 
tipoD  which  the  sixth  auditor  certtQes  hataoces 
dae  for  carrylog  the  mails  ordiD^ly,  aod  in 
the  Bbseoce  of  special  clrcamstaDces,  ma;  be 
regarded  as  ruDolDK  accounts,  at  least  while 
tbe  parties  continoe  the  same  dealings  t>etween 
tbemselvea;  and  that  money  paid  in  vlolatioa 
of  law  upon  balances  certified  by  the  account- 
leg  offloera  generally  may  be  recovered  back 
by  counterclaim  or  otherwise  where  no  pecul- 
lu  circumstaDces  appear  to  make  such  recoT- 
ery  inequitable  and  unjoBt."  The  mistake 
was.  indeed,  treated  as  one  of  fact,  tbe  post- 
office  officials  erroneoDS^  ummlDg  through 
212]0Ter8igbt  that  the  *road  in  question  had 
not  been  aided  grants  of  land.hut  the govem- 
ios  prlociple  In  the  case  before  ns  Is  tbe  same. 

Reference  was  made  to  Barne*  r.  District 
CMumbia.  22  Ct.  CL  866.  894.  wherein  it  waa 
niled,  Richardson,  Ch.  J.,  delivering  the  opin- 
ion, that  "the  doctrine  that  money  paid  can 
be  recovered  hack  when  paid  in  mistake  of 
fact  and  not  of  law  does  not  have  so  general 
application  to  public  officers  using  the  funds  of 
tbe  people  as  to  individuals  dealing  with  their 
own  money  where  nobody  but  themselves  suf- 
fer for  their  ignorance,  carelessness,  or  Indla- 
cretlon,  because  in  the  former  case  tbe  elements 
of  agency  and  the  authority  and  duty  of  offl- 
eers.  and  their  obllgattou  to  tbe  public,  of 
which  all  personsdeallng  with  them  are  bound 
to  uke  notice,  are  always  involved."  We 
concur  in  these  views,  and  are  of  opinion  that 
there  Is  nothing  on  this  record  to  take  the  case 
out  of  tbe  scope  of  the  principle  that  parties  re- 
ceiving moneys  illegally  paid  by  a  public  offi- 
cer are  Uable  0  m^uo  el  boM  to  refund  them. 

The  petition  sets  forth,  among  other  things, 
that  tbe  Poatmaster  General  wrongfully  and 
unlawfully  withheld  tbe  $18,583.48  out  of 
moneys  due  petitioner,  which  was.  therefore, 
entitled  to  recover  tbe  fall  amooot;  and  to  each 
and  every  allegaiioo  of  the  petition  tbe  gov- 
ernment Interposed  a  general  traverse,  u  is 
now  said  that  a  counterclaim  or  set-off  should 
have  been  pleaded,  but  tbe  record  does  not  dis- 
close that  this  objection  was  raised  below, 
while  the  findings  of  fact  show  that  tbe  entire 
matter  was  before  the  court  for.  and  received, 
adjudication.  Moreover,  it  has  been  repeatedly 
held  that  the  forms  of  pleading  In  tbe  court  of 
claims  are  not  of  so  strict  a  character  as  to  re- 

auire  omissions  of  this  kind  to  be  held  fatal  to 
le  rendition  of  such  judgment  as  tbe  facta  de- 
mand. United  States  v.  Burnt,  79  U.  8.  12 
Wall.  246,  254  [20:888.  8801;  Oiark  v.  United 
States.  05  U.  8.  589.  648  [24:  618,  520];  United 
States  y.  Behan,  110  U.  8.888.  847138:  168. 
171];  United  States  T.  Ciirr,  183  U.  &  M4, 
«60  [83: 488,  4861. 
Jiti^;mmt  afflrmed. 

Mr.  Justice  Peckluui  disseoted  od  the 
question  of  tbe  right  of  the  governmeDt  to  off- 
Mt  the  allied  overpajrments  prior  to  JuW  1, 
188S. 
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WILUAH  J.  TBRDIER.  Administrator. 

(8ae  &  a  aeportor^  CO. 

Interest  on  judgment — on  poitmastei's  account. 

2.  Interest  on  a  judgment  Sffalnst  a  postmaster  for 
a  balanoedue  on  bis  aooount  to  tbe  Dnlted  States 
must  be  added  to  the  Judgment  nrom  the  time  of 
verdlot,  wben  tbe  Jademeat  remains  unpaid  for 
manr  years  aod  untfla  readjustment  ot  tbe  poat> 
masicr'a  saiBrj'  under  the  act  ot  ConfiresB  of 
March  8,  1888,  shows  a  iMlanoe  In  his  favor  even 
after  deductinsr  the  Judgment,  although  such  In- 
terest cannot  be  ollket  by  any  Interest  on  his 
claim  for  tbe  readjusted  salary  earned  prior  to 
the  Judgment  because  U  was  unliquidated. 

&  Tbeoesleotof  the  Postmaster  Qeneral  to  read< 
Just  tbe  aalarr  of  a  postmaster  wben  tt  Is  bis  6utj 
to  do  so  wUI  sot  entitle  tbe  postmaster  to  lnter> 
est  on  tbe  amount  allowed  tafto  prior  to  the  time 
of  its  UquldatkM,  slnoe  the  govemmaot  Is  not 
ohargeable  tor  the  neglect  of  Its  cMcaa. 

tNo.  48.] 

Afffiud  Oetpitr  go,  096.  Dsdded  IToMmber 

16, 1896. 

ON  APPEAIj  from  a  judgment  of  the  Court 
of  Claims  in  favor  of  the  plaintiff,  William 
J.  Terdter,  admioistrator  of  James  R.  Verdier, 
deceased,  against  tbe  United  States,  for  an 
amount  claimed  to  be  doe  to  said  deceased  on 
a  readjustment  of  his  accounts  as  postmaster. 
Sezersed,  and  case  remanded  wiUk  dlreclfon 
to  dismiss  the  peiilion. 
Bee  same  case  below,  36  Ct,  CL  86& 

Statement  hj  Mr.  Justice  Brown: 
This  was  a  petition  by  tbe  administrator  of 
James  R  Vefdier,  deceased,  for  the  payment 
of  a  balance  of  $1,800.41  claimed  to  be  due 
him  upon  a  readjustaneut  of  his  accounts  aa 
postmaster  at  Beaufort.  South  Carolina,  from 
Ju^  I,  1866»  to  April  80,  1869. 

UpoD  a  hearing  In  tbe  court  of  claims  that 
court  made  the  following  findings  of  fact: 

"1.  James  R.  Verdier  was  a  duly  qualified 
postmaster  at  Beaufort.  South  Carolina,  from 
July  1.  1866,  to  the  SOth  day  of  April,  1869. 

"3.  Upon  his  retiremeDt  from  ofBce  be  ap- 
peared as  indebted  to  tbe  United  States,  on  tbe 
iHCe  of  bis  postal  accounts,  In  tbe  sum  of 
$929.20.  June  28. 1870,  an  action  was  brought 
by  the  United  StalM  against  blm  on  bis  official 
bond.  In  the  United  States  district  court  of 
South  Carolina,  to  recover  said  sum,  a^d  July 
5,  1870.  tbe  jury  returned  a  verdict  in  favor  of 
the  Cnited  States  for  the  sum  of  $1,068.30, 
which  verdict  was,  upon  motion  of  Verdier'a 
attorney,  set  aside. 

"October  81  following,  the  attorney  for 
said  Terdier  ooosented  that  the  case  be  sub- 
mitted to  tbe  oourt,  and  upon  said  dale  tbe 
jury  returned  a  verdict  Id  favor  of  the  United 
States  against  Verdier  for  the  sum  of  $1,059.98; 
the  cosu  were  $36.80;  total,  $1,095.88.  Judg- 


'S&n.—AB  to  tnterett,  when  neoverable  a»  damages 
or  on  money,  see  note  to  Sneed  v.  Wister,  6: 717. 

AstoraUofinUrestaftermatwitv,tee  note  to 
Oblor.hank,»:fi81. 

jUtethsrule  for  eaiculation  of  imXerttt,  see  not* 
to  Stoir  V.  Livlngttoa.  Vh  IOOl 
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wmt  thexeoo  wm  duly  ligned  Juuuy  85, 
1871. 

"8.  NoTefflberS,  1885,  appIicatioD  was  msde 
to  the  PoBtmasler  GeDeral  by  the  administrator 
S141forareTi6w  aod  readjustment *of  deced- 
ettt'i  salary  as  postniasler  uoresaid,  under  the 
proTisioDB  of  Ibe  act  of  March  8,  1883, 82  Stat. 
atL.  487.  December  88,  1885,  oaid  salary  was 
readjusted  and  the  sum  of  f3,802.8i  found  due 
said  decedent's  estate.  August  4, 1886.  a  sum 
of  money  was  appropriated  Iqr  Coogresa  to 
pay  tbU  and  similar  allowanoesL  84  Stat  at 
L.  807,  808. 

"4.  March  4, 1887.  decedent's  postal  account 
was  audited  by  the  auditor  for  the  PostoflSce 
Department,  who  charged  his  account  with  the 
aforesaid  Judgmeot  and  interest  thereon  from 
July  5, 1870,  to  August'4,  1886  (the  date  of 
appropriatiOD),  and  costs  of  suit,  the  total 
thereof  being  the  sum  of  $8,296.77,  and  de- 
ducted this  sum  from  the  amount  of  salary 
credited  to  said  account,  showing  a  balance 
of  $596.07. 

■'June  80.  1887,  the  United  States  attorney 
for  the  aforesaid  district  was  Ina^cted  to 
satisfy  said  judgment,  which  was  accordiogly 
done  July  25, 1887. 

"The  sum  of  $596.07  was  paid  plaintiff, 
who  gave  the  following  receipt: 

"  'Mailed  Sept.  14,  1887.  Received 
u  Sept.  26,  1887.  the  transfer  draft  of  the 
<S  ^  Third  Assistant  Postmaster  General,  No. 
AM  4653,  for  596  dollars.  07  cents  in  my 
^•a  Aivor  on  the  Postmaster  at  New  York, 
^     Stete  of  N.  T.,  to  the 

"  'W.  J.  Verdier.  Administrator.'  " 

Upon  these  facts  the  court  found  as  a  con- 
dustoo  of  law  that  the  petitinner  was  entitled 
to  recover  in  the  sum  of  $1,288.57  (28  Ct.  Cl. 
268),  for  which  amount  Judgment  was  entered, 
and  the  United  States  appealed.  . 

Mim».  JMhoft  Eria  DodM,  AialBtaDt 

Attorney  General,  and  Mn  O.  O^pen  for  ip- 
pellanL 

Mr,  Smarrmr  Spaldfaig  for  appeUee. 

Mr.  Justloe  Brown  deHvued  tba  Ofdnhm 
of  Ibe  court: 

2151  *Tbe  contest  In  this  case  is  really  over  a 
question  of  Interest,  Upon  the  termination  of 
his  services  as  postmaster,  Terdier  was  found, 
upon  the  face  of  his  accounts,  to  be  indebted 
to  the  government.  Suit  was  brought  against 
him  upon  his  bond,  and  a  verdict  obtained 
July  6, 1870,  for  $1,068.30,  which  was  subse- 
qnentlj  set  aside;  but  the  actioa  ultimately 
resulted  to  a  judgment  against  him.  rendered 
JanuajT  25,  1871.  in  the  sum  of  $1,005,88. 

By  U.  8.  Bev.  Stat.  %  966.  "interest  shall  be 
allowed  on  all  judgments  Id  dvll  causes  re- 
covered in  a  circuit  or  district  court,  ...  in 
all  cases  where,  by  tbe  law  of  the  state  in 
which  such  court  is  beld.  Interest  may  be 
levied  under  process  of  execution  on  judgments 
recovered  in  the  cotirtB  of  such  state;  and  It 
shall  be  calcuboed  from  the  date  of  the  Jodg- 
nent.  at  such  rate  as  allowed  hy  law  on  judg- 
ments recovered  in  the  courts  of  such  state." 
We  see  no  reason  why  this  secUon,  or  §  8624, 
fixing  the  rate  of  fnlereet  upon  delinquent 
nccounta  of  puUic  oflSoera  at  8  percent,  does 
■ot  apply  to  this  case.  Yerdler  was  there- 
408 


fore  properly  charged  with  interest  upon  Uie 
judgment.    Amtt  t.  SmitA,  41  U.  &  1<  Fte. 

SOS  [10:978]. 

By  the  act  of  July  1. 1864  (18  Stat,  at  L,  885). 
the  system  which  had  theretofore  prevailra 
of  paying  postmasters  by  a  commission  upon 
the  receipts  of  their  oiRcea  was  changed,  -and 
postmasters  were  divided  into  five  classes  and 
paid  by  a  salary  gauged  by  their  compensa- 
ti<ni  for  the  two  consecutive  years  preceding 
the  act.  The  classification  of  postmasters  was 
determined  by  the  Postmaster  General  upon 
tbe  basis  of  the  commissions  previously  paid 
to  them,  and  tbe  exact  amount  of  their  salaries 
fixed  within  certain  limitation  provided  by  the 
act  foreach  class.  There  was  a  further  provision 
in  the  8d  section  that  tbe  salary  should  be  re> 
viewed  and  readjusted bytbePostmaster Oener- 
aJ  once  in  two  years,  upon  the  baste  upon  wh1(A 
the  salary  was  originally  fixed;  but  that  such 
change  should  not  take  effect  until  the  first 
day  of  the  quarter  next  following  the  order 
for  the  same,  Tbte  section  was  amended  by 
the  act  of  July  12. 1866  {14  Stat,  at  L.  59,  60), 
by  adding  a  proviso  that  when  the  quarte^ 
returns  of  any  postmaster  showed  wat  the 
salary  allowed  was*10per  cent  less  tbaD[210 
it  would  have  been  on  a  basis  of  commissions, 
the  Postmaster  General  should  review  and  re- 
adjust UDder  the  provisions  of  the  prior  act. 

It  will  be  observed  that  these  acta  of  1864 
and  1866  were  both  prospective  in  their  opers- 
tloD.    United  Statea  v.  McLean,  05  U.  S.  750 

S24:  8701.  We  must  assume  that  when  Yer- 
Her  tooR  office  July  1,  1866.  his  salary  was 
fixed  by  the  Postmaster  General  under  the  act 
of  1864.  this  being  the  date  at  which  the  first 
bieDnlal  term  fixed  by  the  act  of  1864  expired. 
It  would  seem  that  no  readjustment  could  then 
be  made  until  the  lapse  ot  two  years  or  until 
July,  1868,  unless,  npon  satisfactory  lepre- 
sentation,  it  was  deemed  expedient  hy  tbe  Post- 
master Geueml.  If  a  readjustment  had  been 
made  under  these  acta,  it  would  have  operated 
prospectively  only,  and  until  April  80,  1869, 
when  he  ceased  to  serve  as  postmaster.  Why 
a  readjustment  was  not  made  does  not  appear. 
It  may  have  been  for  tbe  absence  of  quarterly 
returns,  as  there  is  no  finding  that  such  retuma 
were  made.  It  may  have  been  by  simple  neg- 
lect of  the  Postmaster  General  to  comply  with 
the  law;  bnt  there  te  no  evidence  of  his  refusal 
to  do  BO.  and  in  any  event  the  goveroment 
would  not  be  liable  for  his  neglect  In  that  par- 
ticular. United  Statea  v.  Eirkpatriek,  23  U. 
8.  9  Wheat  720  [6:  1001;  United  Stata^.  Sher- 
man, 98  U.  8.  565  [85:  8861.  It  was  not  unUl 
1888  that  Ibe  Postmaster  General  was  author* 
ized  to  readjust  the  compensation  of  postmas- 
ters and  to  make  aucb  readjnstmenta  retro* 
spective. 

By  the  act  of  March  8.  1888  (22  Stat,  at  L. 
487),  the  Postmaster  General  was  authorized 
and  directed  to  readjust  tbe  salaries  of  postmas- 
ters whose  salaries  bad  not  theretofbre  been 
readjusted  under  the  act  of  1866,  "who  had 
made  sworn  returns  of  their  receipts  and  busi- 
ness for  readjustment  of  salary"  to  the  depart- 
ment, or  who  had  "made  quarterly  returns  iu 
conformity  to  the  then  exlstioglaws  and  regu- 
lations, showing  that  the  salary  allowed  was 
10  per  cent  less  than  It  would  have  been  npon 
the  basis  of  commissions,"  sutih  teadjnsUnenI 
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lo  be  made  In  accotdaoce  with  tbe  act  of  1866, 
and  "to  date  from  tbe  beginning  of  tbe  quarter , 
iucceediog  that  in  which  such  sworn  returns  of 
2 1 7]rec«pts  and  bnsines8*or  quarterly  returns 
were  made,  provided,  that  every  readjustment 
of  salary  under  this  act  shall  be  upon  a  written 
applicaiioD  signed  b;  the  postmaster  or  late 
postoiaster  or  legal  representative  entitled  to 
such  readjustment," 

Pursuant  to  this  statute  application  vss 
made  by  the  administrator  of  Verdier  for  a  re- 
view and  readjustment  of  his  salary  as  pos^ 
master,  and  on  December  23, 1885,  bis  salary 
was  readjusted,  and tbeium  ot 92,092.81  found 
to  be  due  hia  estate. 

On  August  4.  1886,  an  act  was  passed  by 
Congress  (2i  Stat,  at  I*.  807}  appropriating  a 
sum  of  money  to  pay  this  and  similar  allow- 
ances. Tenner's  account  was  finally  audited 
March  4,  1887.  In  this  statement  be  was 
charged  with  the  judgment  and  interest  thereon 
from  July  6. 1870,  to  August  4,  1886  (tbe  date 
of  the  appropriation),  tbe  total  being  the  sum 
of  $3,206.77,  and  was  credited  with  tbe  amount 
of  bis  readjusted  salary  and  a  balance  of 
$696.07  found  to  be  due  him.  This  sum  was 
BulMequently  paid,  tlie  receipt  of  petitioner's 
■dmioistrator  taken  for  the  amount,  and  the 

Judgment  against  Verdier  satisfied  of  record 
ul^  25,  1887.  On  September  28. 1888,  this 
petition  was  filed  to  recover  the  difference  be- 
tween tbe  orffi^nal  Terdlct  and  the  amount 
which  was  deducted  from  bis  readjusted  salary 
upon  final  settlement. 

By  the  act  of  1888  no  readjustment  could  be 
made  except  upon  the  application  of  tbe  post- 
master, and  when  tbat  application  was  made 
in  this  case,  the  salary  was  for  the  first  time 
readjusted.  Until  this  time  the  debt  was  not 
liquidated,— In  fact  It  would  be  more  accurate 
losay  that  itdid  not  exist.  The  argument  is 
made  that,  as  the  readjusted  salary  was  earned 
prior  to  the  verdict  against  Verdier  of  July  5, 
1870.  he  ought  not  to  be  charged  with  inter- 
est upon  tbe  Judgment  against  him  for  the  six- 
teen years  which  elapsed  from  that  time  until 
August,  1886,  when  the  act  of  Congress  ap- 

Ppriating  money  for  tbe  payment  of  read- 
Mi  salaries  was  passed;  or,  which  is  nearly 
the  same  tfatng,  that  the  government  shonld  be 
charged  with  loterestupoo  bis  readjusted  com- 
pensation from>tbe  time  he  left  the  office.  It 
would  certainly  seem  to  be  equitable  that,  if 
the  government  were  indebted  to  Verdier  at  the 
time  it  obtained  judgment  against  htm,  it 
2 1 8}sbould  not  charge*htm  with  interest  upon 
its  judgment.  But  interest  being  a  matter  of 
purely  statutory  regulation,  we  lire  bound  to 
give  or  withhold  it  as  the  statute  directs.  By 
the  judgment  of  the  district  court  of  South 
Carolina,  Verdier  became  indebted  to  the  gov- 
ernment on  January  25, 1871,  In  the  sum  of 
$1,095.88,  and  as  be  did  not  pay  the  debt  at 
the  time,  he  was  properly  charceaUe  with  in- 
terest  U.  8.  KeT.  Stat.  ^  966. 

Upon  the  other  band,  the  gorernment  did 
not  become  a  debtor  to  Veidier  until  bia  claim 
waa  liquidated,  and  by  U.  8.  Rev.  Stat.  §1091. 
no  interest  can  be  allowed  upon  any  claim 
against  the  gOTeromeot  up  to  the  time  of  tbe 
rendition  oijndgment  thereon  by  the  court  of 
claims,  unless  upon  a  contract  expressly  stipu- 
lating tot  tbe  payment  of  interest  The  theny 
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upon  which  Intoest  is  datmed  seems  to  be  that 
tlie  Postmaster  General  was  in  fault  for  not 
having  readjusted  Verdier's  salary  under  the 
act  of  1866,  and  that  Terdier  ought  not  to  be 
prejudiced  by  such  default  The  whole  difli- 
culty  in  the  case,  however,  arises  from  the  fact 
that  tnere  were  ciaima  upon  both  sides.  Did 
the  case  of  the  government  stand  alone,  tbere 
could  be  no  doubt  whateva  that  Verdier's  e^ 
tate  would  be  properly  cbargeable  with  inter- 
est. Upon  the  other  hand,  if  his  accounts  bad 
been  settled  and  paid  at  the  expiration  of  bis 
term,  and  a  claim  were  now  made  under  the 
act  of  1888,  it  would  not  be  claimed  tbat  tbe 
government  would  be  chargeable  with  Inter- 
est. Tbe  equity  of  petitioner's  claim,  if  there 
be  any.  arises  nom  tbe  fact  that  while  interest 
was  running  against  him  on  his  judgment  the 
government  was  equitably  bis  debtor.  Were 
the  case  between  private  Individuals  perhaps 
interest  would  be  cbargeable  to  both  parties; 
but  we  are  unable  to  see  bow  tbe  fact  tbat 
there  were  mutual  claims  can  autbcwtze  us  to 
disregard  the  plain  letter  of  the  statutes.  There 
is  really  no  greater  hardship  in  denying  tbe 
petitioner  interest  than  there  would  have  been 
if  be  had  not  been  a  judgment  debtor  of  the 
government 

An  Inherent  vice  of  petitioner's  argument  is 
in  tbe  assumption  tbat  be  and  tbe  government 
stand  upon  an  equality  with  respect  to  interest 
The  truth  Is  that  in  Its  dealings  with  indlvid- 
uals  public  polity  demands  that  the  government 
*sbould  occupy  an  apparently  favored  [219 
position.  It  mav  sue,  but,  except  by  its  own 
consent,  cannot  oe  siwd.  In  the  matter  of 
costs  it  recovers  but  does  not  pay,  and  the  li- 
ability of  tbe  individual  would  not  be  affected 
by  tbe  fact  be  bad  a  jtidgment  against  tbe 
eoremment  which  did  not  carry  costs.  So 
ue  statute  of  limitations  may  be  plesded  by 
the  government  but  not  against  It;  nor  is  it  af- 
fected by  the  laches  of  Its  officers.  United 
litate$  v.  Barker,  16  U,  6.  2  Wheat.  S9G 
[4:2711;  77i«  AnMope,  25  U.  &  12  Wheat 
646  [6:  7281;  UniUd StaUa-w.  McUmoreM'O. 
8.  4How.286Jll:977]:  United  Statea  v.  Begd, 
46  tJ.  &  5  How.  ^  [12:861:  United  8tate» 
T.  Thompion.  98  U.  8. 4r'6  [25: 1941;  Simmon$ 
T.  Ogle,  105  U.  8.  27ir26;lM7];  UniiedStateM 
Y.Eirkpatriek,  22  U.  S.  9  Wheat.  720  [6:  1991; 
United  8tate$  T.  NvM,  25  U.  S.  12  Wbeat 
505  [6:  7091;  Qaumn  v.  United  States,  97  U. 
a  684  [24: 1009].  Under  tbe  baokmplcy  law, 
it  was  a  preferred  creditor,  and  its  claims  were 
paid  even  before  tbe  wages  of  operatives, 
clerks,  or  bouse  servants.  V,  S.  Rev.  Stat 
gSlOl.  In  short,  the  equities  which  arise  as 
between  individuals  have  but  a  limited  apj^i- 
catlon  as  between  tbe  goremment  and  a  dti- 
zen. 

Nor  is  It  strictly  true  to  say  that  tbe  govern- 
ment was  Indebted  to  Yerdler  at  tbe  date  of  Ita 

judgment  against  bim.  He  bad  performed 
services  for  which  an  indebtedness  was  subse- 
quently voluntarily  created  by  tbe  government; 
but  until  the  readjustment  was  made  tbe  law 
imposed  no  obligation  upon  the  government  to 
pay  him  an  increased  salary.  Verdier  f»uld  not 
have  availed  himself  of  it  asaset-off  or  counter- 
claim to  his  own  debt  to  the  government  and 
in  fact  it  never  became  a  debt  until  the  claim 
was  liquidated  under  the  act  of  1888.   As  was 
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SU-SSS  Sdpbmmx  Ooubt  or 

Mid  by  this  court  Id  Vnittd  StataY.  McLean, 
M  V.  B.  760,  768  [34:  S'n,  580]:  "The  law 
impoaee  do  obligation  upoo  tbe  government  to 
pay  ftD  increued  salary  unless  a  readjustmeDt 
lias  precede!]  it.  And  by  tbe  act  of  1866  tbe 
Postmaster  Qeneral  Is  not  to  readjust  an  exist- 
iDg  aalaiy  unless  the  qaarterly  returns  made 
show  cause  for  it  Now,  if  it  oe  conceded  that 
tbe  quarterly  returns  made  on  tbe  last  day  of 
each  Quarter,  beginning  with  June  80,  1871, 
made  ft  the  duty  of  tbe  Postmaster  Oeoeral  to 
make  a  readjustment  immediately  on  the  re- 
ceipt of  the  returns,  still  bis  readjustment  was 
SSO]^  execoUTe  act  made  necessary  by  tbe 
law  in  order  to  perfect  any  liability  of  the 
gOTerninenL  If  tbe  executire  olBcer  foiled  to 
do  bis  duqr  he  might  have  been  constrained  by  a 
maodamua  But  tbe  courts  cannot  perform 
execotiTc  duties  or  treat  them  as  performed 
^riieo  th»  have  been  neytected.  Tbey  cannot 
enforce  ngbts  which  are  dependent  for  their 
existence  upon  a  prior  performance  by  an  ex- 
ecutiye  officer  of  certain  duties  he  hsa  failed  to 
perform.  Tbe  rlebt  asserted  by  tbe  clatmaat 
resuupoo  acondition  unfulfilled."  In  that 
case,  as  stated  by  Mr.  Justice  HUlerin  United 
Stata,  McLean,  w.  VUat,  124  U.  8.  86.  87 
[81:  S89,  880],  this  court  held  that  tjie  court  of 
dalmsoonld  not  "pofonn  tbe  duty  of  readjust- 
ing the  salary  under  tbe  acts  which  conferred 
that  power  on  tbe  Postmaster  General,  and 
that  there  was  no  legal  liability  against  tbe 
United  States  for  tbe  amount  claimed  by  him . 
until  that  officer  had  readjusted  tbe  salary  in 
accordance  with  those  acts  of  Congress;"  and 
io  UniUi  aMe»,  McLean,  t.  VHae  It  was  held 
tbat  the  statute  did  not  contemplate  a  readjutt- 
ment  of  tener  than  once  In  two  years  as  a  1^1 
duty  or  oUigattoB  on  the  part  of  the  Postmas- 
ter Oeoeral. 

Verdter's  claim  for  interest  in  this  case  is 
based  upon  the  assumption  that  tbe  Postmaster 
General  n^lected  bis  duty  in  failing  to  read- 
Just  his  salary.  We  hare  shown  that  if  he  had 
performed  hu  statutory  duty  his  action  would 
have  been  prospective  only,  and  would  have 
covered  but  comparatively  a  short  period  of 
Verdier's  services;  but  however  this  maybe, 
the  government  Is  not  chargeable  for  his  neg- 
lect in  tbat  particular. 

It  results  that  thefudgmeat  e^  the  court  beloa 
mu^  be  reeened,  nfi  the  case  remanded  with 
dtrecUon  to  dismisB  Uie  petition. 

Mr.  Justice  Gray  did  not  bear  tbe  argu- 
ment and  took  no  part  in  the  decision  of  this 
cue. 


221]    JOHN  BROWN,  F^.  in  Brr,, 
e. 

UNITBD  STATES. 
(Bees,  a  B«porter^ed.Sn-MU 

TMimonif  to  impeach  a  toitnm  etiienee  «f 

reputatufn, 

L  A  obarxe  to  the  tarj  as  to  Impeaolinv  tbe 
general  vepatatloa  of  a  witness  tor  truth,  that 

Horn.— ^  to  impeaeMng  u/itneu  by  proof  of  char- 
oeter;  scope  fl/ Inqtdrir  as  to  cAaroeter  and  time, -see 
note  to         r.  Huntingdon.  U:  4X9. 
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reputatlob  oould  notsrowoatoftbeopinlonatf 
orimloal  or  bad  men,  but  only  out  of  tbe  dlapat- 
sfoDBte  judament  of  men  who  were  honest  and 
good  and  compeeent  to  form  suob  Jadffment.and 
that  this  was  a  necessary  ooodtHoo  of  the  admla. 
slUlltj  of  tbe  impeaohing  testimony.  Is  too  ame- 
row  and  restricted, 
t.  BvMenoeof  Cbefepntatlonof  aman  fortnitli 
and  Teiaeltr  In ihe  neighborbood of  htabonels 
equaUy  competent  to  affeet  bts  eredfUHtr  as  a 
wltoess,  whether  It  is  founded  apon  dispassion- 
ate Judgment,  or  admiration  for  oonstant  tnith- 
f  olness,  or  natural  Indignation  at  babitoal  fslss 
hood,  and  whether  Ue  nelghbon  axe  vtrtuooa 
or  Immoral  In  tbelr  own  Uvea  Buob  eonsidai^ 
tions  mar  affeot  the  weight  of  tlwerldenosklMiS 

ttf!  IWHipHleilflJi 

[No.  881.] 

Submitted  October  tS.  1896.   Decided  Soeembat 
IS.  1896. 

IN  ERROR  to  the  Circuit  Court  of  tbe 
United  Stales  for  the  Western  District  of 
Arkansss  to  review  a  judgment  of  conviction 
of  John  Brown  for  the  murder  of  Tbomai 
Whitehead.   Becereed,  and  case  remanded  for 
a  new  trial. 
Tbe  facta  are  stated  in  the  opInioD. 
No  counsel  for  plaintiff  in  emv. 
Mr,  4.  H.  Diddnnon,  Assistant  Atton^ 
General,  for  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  was  an  indictment  cbaigtog  John 
BrowD,  in  seiwrate  counts,  with  the  murders 
by  ibootiog  of  Thomas  Whitehead  and  of 
Joeepb  Poorboy.  on  December  8,  1891,  at  tho 
Cherokee  NaUon  in  tbe  Indian  territory.  Two 
successive  convictions  npoo  this  indictment 
were  set  aside  and  new  trials  ordered,  because 
of  erroneous  rulings  aud  instructions  of  tbe 
court  below,  as  stated  in  tbe  opinions  of  tbli 
court,  reported  In  160 17.  8.  98  [87: 1010],  and 
In  159  U.  8. 100  [40:  90]. 

At  tbe  third  trial,  tbe  government  Intro- 
duced evidence  tending  to  show  tbat  the  de- 
fendant, being  nineteen  years  of  age,  and  one 
Hampton,  being  seventeen  years  old,  partlcl- 

Eated  in  the  ktlliog  of  Whitehead  and  Poor- 
oy  in  a  shooting  affray  about  0  or  10  o'clock 
at  night  OD  December  8, 1891;  that  tbe  defend- 
ant and  Whitehead  were  white  men,  and  Pow* 
boy  and  Hampton  were  Cherokee  Indians; 
and  that  Hampton  had  since  been  killed  in  re- 
stating arrest.  Tbe  defendant  was  acquitted 
*by  the  jury  of  tbe  murder  of  Poorboy;  [222 
but  was  agalta  convicted  and  sentenced  upon  the 
count  for  tbe  killing  of  Whlteliead,  and  sued 
out  this  writ  of  error. 

At  this  trial  Sam  Manus,  bdng  called  as  a 
witness  for  tbe  government,  testified  that  on 
the  night  of  the  killing  the  defendant  and 
Hampton  came  into  his  bouse,  and  said  they 
had  killed  Whitehead  and  his  comrade,  and 
taken  their  firearms  and  three  sQver  dollars, 
all  tbey  bad,  from  Whitehead's  pocket,  and 
showed  the  witness  the  arms  and  oKHiey. 
Manus  further  testified  tbat  be  had  himsnf 
been  conricted  and  sentenced  to  tbe  peoiien- 
tiarv  for  twelve  months  for  resisting  sn  officer. 

Witnesses  called  by  tbe  defendant  testified 
that  the  repntatioo  of  Sam  Manus  for  truth 
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and  nnctty  wu  bad  smooff  the  people  of  the 
nelghl)orbood  where  be  lived.  Other  wit- 
nesses, called  In  rebuttal,  testified  that  hit  rep- 
ntatiOD  for  truth  aod  veracltj  was  good. 

The  court  instructed  the  Jury  that  If  "  the 
parties  or  either  of  them  was  robbed  of  inop- 
eny  or  money  after  being  killed,  that  becomes 
«  potential  fact  in  tlie  case  to  show  that  there 
was  a  wtiful  purpose  upon  the  part  of  those 
who  may  have  done  the  Killing;"  and  that  "  If 
these  parties  were  killed  for  the  purpose  of 
robbery,  the  very  fact  of  the  robbery  shows  a 
state  of  general  malevolence,  a  general  wick- 
edness or  purpose  and  a  general  design  to  do 
wrong,  that  Is  of  a  doubly  criminal  character 
In  showing  tbe  existence  of  this  element  of  the 
crime  of  murder."  The  defendant  excepted 
to  these  Instructions. 

Tbe  court  further  Instructed  the  Jury  as  fol- 
lows: "  One  of  the  prioclpal  witnesses  io  this 
case  is  Mr.  Sam  Hanus.  ob  comes  before  you 
and  swears  to  Inculpatoy  statements  made  by 
the  defendant  ai  to  tbe  robbery.  He  swean 
to  you  as  to  tbe  statement  of  the  defend- 
ant that  he  got  $8  in  silver.  He  swears  to 
you  In  reference  to  a  slotement  made  by 
tbe  defendant  as  to  taklof;  tbe  firearms  of  these 
men  who  were  killed.  That  shows  a  robbery, 
If  tme,  Efforta  have  been  made  and  brought 
to  bear  here  to  break  down  bis  eridence,  to 
destroy  his  eridence  before  you,  by  impesch- 
ing  his  genersl  character  for  uotb.  It  is  oeces- 
2a3]BarT  io  the  interest  of  *trutb,and  In  the  in- 
terest of  Justice,  and  in  tbe  interest  of  the  en- 
forcement of  the  law  in  this  Jurisdiction,  that  I 
ehould  give  you  an  admoDilion,  and  the  one  I 
am  now  about  to  give  yoo.  That  la  a  proper 
way  to  attack  a  witness.  It  ta  a  proper  way 
to  destroy  bla  evidence.  But  It  must  amount 
to  proof  of  a  certain  character.  It  must  show 
a  certain  condition.  It  is  a  method  that  is 
easily  resorted  to;  that  is  often  resorted  to.  I 
cite  these  conditions,  because  I  have  a  right 
to.  on  account  of  their  notoriety,  on  account 
of  its  bdng  common  knowledge  before  you, 
and  before  thia  court,  that  under  tbe  law  I  can 
take  judicial  notice  of.  I  say  it  Is  a  method 
easily  resorted  to,  often  resorted  to  in  this 

Jarisdictlon,  sod  resorted  to  as  often  when  it 
I  based  upon  fraud,  upon  perjury,  and  upon 
subornation  of  perjury.  It  is  a  method  of 
attack  that  lets  In  personal  apfte,  nelgbborbood 
grievances,  personal  animosity,  personal  bick- 
ering, and  the  personal  feelings  of  people.  ,  It 
opens  wide  the  dcor  for  tbe  admission  of  all 
these  things  that  if  properly  considered  go  to 
cloud  tbe  Judgment  of  men,  but  io  many  of 
these  cases,  unfortunately,  they  are  the  very 
seeds  from  which  spring  tbe  Judgment  of  tbe 
witness  as  to  the  geoeral  character  of  tbe  wit- 
ness who  comes  before  you.  Now,  that  is  not 
tbe  source  of  general  ^aracter.  Animosity, 
the  feeling  of  hatred,  nor  of  neiftbborbood 
bickering,  that  may  produce  a  feeling  of  ant- 
moi«Ity  a^Dst  a  man.  Is  not  the  source  from 
which  impeacbmeut  by  proof  of  general  bad 
character  is  to  come.  It  must  come  to  you  as 
the  opinion  of  tbe  people  in  tbe  neighborhood 
where  the  man  is  known,  aod  that  opInioQ 
must  be  founded  upon  a  slate  that  is  alapaa- 
slonate,  must  crow  out  of  the  dlRpasslonate 
Judgment  of  inen,  who  are  honest  men,  and 
good  men,  and  abl«  and  competent  to  make 
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op  ft  Judgment  <rf  that  kind.  It  Is  not  tta 
Judgment  of  tbe  bad  people,  the  crhnioal  de- 
ment, the  man  of  crime,  that  is  to  fasten  upon 
a  man  and  blacken  his  name;  that  is  not  the 
state  of  case  that  would  show  you  that  lie  baa 
general  bad  Character.  That  h  not  tbe  con- 
dition that  must  come  to  you  when  the  atta(^ 
is  made  to  be  ^ectlve;  but  it  must  come  to 
you  aa  an  honest  reflection  of  tbe  opioion  of 
tbe  people  generally  in  tbe  neighborhood  where 
the  man  Uvea  and  is  known. 

*Tbe  defendant,  at  tbe  time  of  the  de-[224 
livery  of  tbe  charge,  and  before  the  Jury  retired, 
asappears  by  tbe  bill  of  exceptions  allowed  bv 
tbe  presiding  Judge,  alleged  exceptions  "  to  aU 
the  remarks  of  the  court  In  reference  to  the 
impeachment  of  the  witness  Sam  Manus,"  and 
"to  that  part  of  the  cbarse  io  regard  to  the 
eridence  of  Sam  Hanus;  and  thereto  dla> 
tincUy  and  sufficiently  excepted  to  the  Initipe- 
tlon  Just  quoted. 

There  was  conflicting  testimony  In  the  eaaa 
astowbattook  place  In  tbe  affray  when  White- 
head and  Poorboy  were  killed;  and  the  gor- 
emment  much  relied  on  subsequent  admissiona 
by  tbe  defendant,  as  testified  to  by  Sam  Hanus. 
His  character  for  truth  and  reraclty  was  there- 
fore an  Important  element  to  be  considered  by 
tbe  Jury  who  were  to  dedde  tke  fuUt  or  Inno- 
cence ot  the  accused. 

The  Jury  were  lodeed  inatmcted.  In  terma 
of  themselves  unobjeotloaable,  that  the  gen- 
eral cbaracler  of  a  person  must  come  to  the 
Jury  "  as  tbe  opinion  of  the  people  In  the 
nelgbborbood  where  the  man  is  known;"  and 
again,  in  equivalent  phrase,  that  it  must  come 
to  them  "as  an  honest  reflection  of  the  opin- 
ion of  the  people  geaerally  in  the  nelgbbor- 
bood where  the  person  lives  aod  la  known." 

Those  general  statements,  however,  were 
materially  qualified  by  tbe  intervening  defini- 
tion that  "  that  opinion  must  be  founded  upon 
a  state  that  is  dispassiooate.  must  grow  out  of 
Uie  dispassionate  Judgment  of  men,  who  are 
honest  men,  and  good  men.  aod  able  and  com- 
petent to  make  up  a  Judgment  of  that  kind;"  • 
and  "not  the  Judgment  of  bad  people,  the 
criminal  element,  the  man  of  crime." 

Tbe  Jury  were  thus  plainly  told,  not  only 
that  reputation  could  not  grow  out  of  tbe 
opIoloQ  of  criminal  or  bad  men,  but  that  It 
could  only  grow  out  of  tbe  dispassionate  Judg- 
ment of  men  who  were  honest  and  good,  and 
competent  to  form  such  a  Judgment.  And 
this,  as  appears  throughout  tM  Inatruciion 
upon  the  subject,  was  declared  to  be  a  neces- 
sary condltioo  of  the  admiMlblllty  of  tin  i». 
'peucbing  testimony. 

Tbe  iDstrortion  gtren  waa  too  narrow  and 
restrictive.  Evidence  of  the  repatatlon  of  a  man 
for  truth  and  veracity  In  tlie^elghbor-[225 
hood  of  bis  home  Isequallycompetentto affect 
bis  credibility  as  a  witness,  whether  it  is 
founded  upondlspaasioQate  Judgment,  or  upon 
warm  admiration  for  constant  truthfulness,  or 
natural  iadignation  at  habitual  falsehood;  aod 
whether  his  neighbors  are  virtuous  or  Immoral 
In  their  own  lives.  Such  considerations  may 
affect  the  weight,  but  do  not  touch  tbe  com- 
petency, of  tbe  evidence  offered  to  Impeach  or 
to  support  his  testimony. 

Tbe  instruction  in  question  la  pervaded  by 
an  error  analogoua  t«  Uutt  for  whui  the  Judg> 
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meiit  was  rerened  in  Smith  t.  United  Statei, 
191  U.  8.  85  [40:  626]. 

As  the  error  la  tbU  respect  requires  the  rer- 
diet  to  be  set  asirle,  it  would  be  superBuous  to 
poBB  upon  the  mauy  other  questions  of  Uw 
presented  the  Mil  of  exo^tlon*  and  br  the 
aasiKnments  of  error,  some  of  which  Tonld  re- 
quire grave  consideraUon,  were  it  necesjsary 
to  decide  them  In  the  form  In  which  they  are 
presented  by  this  record. 

Judgment  rererted,  and  eaae  remanded,  with 
directions  to  set  aside  the  verdict  and  to  order 
anew  tiiaL 

Mr.  Justice  Brower  dissenting: 

I  dissent:  First.  Because  after  three  Juries, 
thlrty  atz  jurora,  have  agreed  in  finding  a  de- 
fendant guilty  of  the  crime  charged,  and  sucb 
finding  has  each  time  been  approved  by  the 
trial  judge,  Ibe  judgment  based  upon  the  last 
verdict  ought  not  to  be  disturbed  unless  it  is 
manifest  Uiat  the  verdict  is  ag^nst  the  tmth 
of  the  case,  or  that  the  court  grossly  and  pre* 
^dlclally  erred  on  the  trial. 

Second.  Because  the  testimony  in  this  case 
discloses  an  outrageous  crime,  showing  that 
this  defendant  fn  conDectlon  with  another 
party,  that  other  party  already  convicted  of 
one  morder  and  a  fugitive  from  justice.  Id  the 
night-time  called  from  their  slumbers  two  offi- 
cers of  the  law  and  shot  them  down  without 
provocation.  Justice  and  the  protection  of 
society  unite  in  saying  that  It  Is  high  time  such 
a  crime  was  punished. 

Third.  Because  do  sufficient  exception  was 
2261  taken.  The  "entire  charge  of  the  court 
fills  anout  thirty*aeTen  closely  printed  pages  of 
the  record,  if  reprinted  here  it  would  make 
nearly  seventy-five  pages  of  this  volume.  With 
the  exception  of  two  or  three  short  Instructions 
at  the  close,  it  does  not  consist  of  separate  in- 
structions, but  is  one  continuous  charge.  This 
charge  was  excepted  to,  as  appears  from  the 
record.  Id  tbis  way:  "Defendant,  John  Brown, 
excepts  to  those  parts  of  the  chaige  of  the  court 
to  the  jury  at  the  time  of  the  delivery  thereof, 
as  follows,  to  wit:  first,  to  that  part  of  the 
charge  relating  to  what  the  court  says  as  to 
evidence  that  'cannot  be  bullied  or  bribed,'  as 
to  the  'fruits  of  the  crime,  the  taking  of  the 
money,'  etc:  second,  as  to  the  definition  and 
lUualrations  of  'wilfully;"*  and  soon  through 
a  series  of  twenty-five  or  thirty  specifications, 
covering  therewith  the  entire  charge.  The 
seventeentli  Is  as  follows:  "Defendant  excepts 
to  all  the  remarks  of  the  court  in  reference  to 
the  impeachment  of  the  witness,  Sam  Manus;" 
and  again,  "also  excepts  to  that  part  of  the 
charge  in  remrd  to  the  evidence  of  Sam 
Manus."  And  in  this  way  only  was  objection 
made  or  exception  taken  to  the  charge,  or  any 
part  of  IL  Now,  there  Is  about  a  page  refer- 
ring to  the  testimony  of  Sam  Manus.  On  this 
page  are  stated  certain  rules  of  law,  wbtcb  it  is 
conceded  are  correct,  and  It  is  only  a  portion  of 
the  language  used  In  reference  to  the  testi- 
mony of  Sam  Manns  that  the  court  considers 
objectionable.  I  have  always  understood  that 
the  purpose  of  an  objection  and  exception  was 
to  call  toe  attention  of  the  trial  court  to  the 
particular  words  or  phrases  complained  of  in 
order  that  it  might  have  an  opportunity  to 
consider,  and  If  need  be  correct,  the  alleged  er- 
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ror.  The  decision  in  this  case  seems  to  en* 
tirely  ignore  tbis  purpose  and  to  make  the 
noting  of  an  objection  and  exception  simply  a 
request  to  the  appellate  court  to  search  through 
the  several  pagcisof  a  charge  for  any  sentence  or 
sentenoas  which  its  critical  eye  may  disapprove 
of.  For  all  practical  purposes  a  single  excep- 
tion might  ju6t  as  well  have  been  taken  to  the 
entire  cbarve. 

Fourth.  Because  this  part  of  the  charge  Is  as 
a  whole  unobjectionable.  The  testimony  re- 
ferred to  was  admitted,  and  therefore  held  to  be 
oompetenL  The  rule  of  law  in  reference  to  Im- 
peachment was  correctly  stated,  and  the  objec- 
tionable *matter  was  prefaced  by  a  dec-[227 
laration  of  the  court  that  it  gives  a  matter  of  ad- 
monition. That  admonition  was  just  and  sound. 
Reputation  is  the  general  judgment  of  the 
community  in  respect  to  the  witness  whose 
reputation  is  challenged,  and  is  not  made  np 
by  the  flippant  talk  of  a  few  ontlawa. 

For  these  reasooa  I  dissent 

Mr.  Justice  Brown  and  Mr.  JuMloe  Peek> 
hsAB  concnr  In  this  dbsent. 


PRAIRIE  STATE  NATIONAL  BANK  of 
Chicago,  Illinois,  ..Ippf,, 

UNITED  STATES. 

UNITED  STATES.  Appt., 
ff. 

CHARLES  A.  HITCHCOCK  et  aL 

(See  8.  C  "PraMe  State  Bonfc  r.  CWtsd  Statm,** 
Ueporter's  ed.  SUStm 

BighUefmtntt, 

A  snretT  who  fliKBpletcs  a  oontnot  with  tlie  Uidted 
states  on  the  eontraotor^aetaalt  Is  sabracated 


'Sorrm.—AM  ta  tvlyroQation,  rigXt  ofauignee  to,  and 
as  to  prior  tncwnbrancea;  ^nioreneumbraneer,rl0U 
uA— see  note  to  Bank  of  United  States  v.  Peter. 
10:80. 

A»  to  Mbnwactofi,  doetrins  ef;  vlkoentttlsdto,— see 
note  to  Gennan  Bank  V.  United  States*  RkW. 

8ubrDoatkm<^ umtten  whew  rttfttoecnws;  sureties 
on  ftondt  and  to  othtrlnetaneet. 

The  suretr  of  a  banVrupt  wMl  take  the  place  of  » 
creditor  of  the  bankrupt  whose  claim  he  saOsflas. 
Watklns  V.  WortbiDgton,  2  Bland,  Cta.  600. 

Sureties  entitled  to  subrogation  may  maintain  a 
bill  to  set  aside  a  fraudulent  convey anoe  executed 
bytbelrpnnolpaL  Tatum  r.1\itam.  1  Ired.BQ.118. 

ir  tbe  security  be  to  Indemoify  the  surety  jind  also 
to  secure  to  him  an  absolute  debt.  It  will  be  applied 
to  botb  debts  pro  rata.  Bon  v.  Wllaon,  7  Smedes 
ft  M.  7G8:  Moore  v.  Hoberly.  7  B.  Hon.  SW;  Belm  v. 
VounfT,  V  B.  Hon.  8U;  oontra.  Ten  Byok  v.  Holmee. 
8  Saodf.  Cb.  438. 

The  estate  of  a  surety  paying  tbe  debt  of  the 
principal  will  have  ttie  same  rlicbt  of  subroaation 
as  tbe  surety  himself.  Ward's  Appeal,  100  Pa.  280. 

Ball  of  a  partner,  wbo  have  paid  a  Judament 
against  bim  tor  a  partoerafal)>  debt,  cannot  be  lab- 
romted  to  tbe  rlghls  of  tbe  Judgment  creditor 
against  the  other  partners.  Bowman  v.  Blodgett, 
2  Met.  808. 

A  surety  will  not  be  eo  titled  to  aBbrotatton 
against  a  snbseqnent  gnaiontoref  the  TMinelpnTe 
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totberlirbtt  wlilota  tbeUnaed  States  tnfflfttawert 
Mv^DMafuod  omMd  bjrthe  reteotlonor  lOper 
cent  of  tbe  rama  Mtlmated  from  time  to  tfme  as 
tto  nitw  of  tbe  work  done.  la  order  to  liuure  Ita 
aomptetton;  aad  this  rigbt  relates  tiaok  to  tbe 
■aUnv  of  tbe  ooDtraot,  and  ta  superior  to  any 
equitable  iteo  aaaerted  hy  a  baok  for  moneys  ad- 
Taooed  to  tbe  oontractor  wltboat  the  surety's 
kDowledge  before  be  began  to  conplete  tha 
work. 

[Nob.  10, 16.1 

Argtud  and  Submitted  October  IS,  U,  2896. 
Deetded  JSovember  SO,  1896. 

APPEALS  from  %  ^dsneDtof  the  Court  of 
Claima  In  faror  of  Cbarles  A.  Hlicbcock 
for  tbe  nmouDt  of  a  fuod  arislnc;  by  tbe  re- 
tention of  10  perccDtupon  the  estimated  value 
of  tbe  work  dooe  br  said  Hitchcock  under  a 
contract  made  bv  Cbarlea  Sundberg  &  Com- 
pany with  tbe  United  States  for  tbe  erection 
of  a  customhouse,  Bitchock.  the  atirety,  hav- 
ing on  default  of  Ui  princlpala  perftnmed  the 
work.  AJfirmed. 


Btatement  by  Mr.  Justice  WhUat 
Tbe  leal  contestantB  In  the  controreny  be- 
low were  tbe  Prairie  State  National  Bank  and 
Charles  A.  Hitchcock,  who  leapectiTely 
claimed  tbe  rigbt  to  receiye  from  the  goveni- 
meat  *a  balance  in  its  hands  of  $11,850.(228 
This  balance  arose  by  the  retention  from  time 
to  time  of  lOper  cent  upon  the  estimated  ralue' 
of  work  dooe  under  a  contract  entered  into  on 
May  10.  1888,  by  tbe  government  with  Cbarles 
Sundberg  &  Company,  wherein  tbey  agreed 
for  tbe  cooslderation  of  $118,690,  to  erect  a 
customhouse  at  Galveston.  Teias.  The  right 
of  the  government  to  retain  tbe  reserved  aums 
was  founded  upon  the  f(dk»wiDg  pfovlslott  in 
the  contract: 

Payments  to  be  made  in  tbe  following  man- 
ner, tit.:  90  per  cent  (nine  tenths)  of  ibe  value 
of  tbe  work  executed  to  tbe  satisfaction  of  tbe 
party  of  the  first  part  will  be  paid  from  time 
to  time  as  the  work  progreasea  in  monUily 
paymeoui  (tbe  aaid  value  to  be  ascertained 
the  party  of  the  Bnt  part),  andlOper  OMt(oM 


debtor.  LooRley  v.  Grins,  10  Pick.  Ul;  Hsrotlton 
T.  Joboston,  82  IIK». 

A  peisoo  paylnff  money  voder  tbe  mistaken  Idea 
that  he  la  a  surety  eannot  be  Bobromted  to  tbe 
beneflt  of  a  Hen  on  tbe  lands  of  bis  snppoeed  prin. 
elpaL  Dawson  V.  Iiee,  88  Ky.tf. 

Tbeaurety  la  entitled  to  tbe  henellt  of  all  oollaU 
erals  held  tbe  creditor,  in  tbe  ngbt  of  tbe  prlo- 
olpel  debtor.  Mewton  v.  Cttorlton,  10  Bare,Ma, 
I  AsDieiy  who  pays  tbe  purchase  prloe  of  proper^, 
the  title  to  wbiob  was  reserveid  by  the  aelltoff 
creditor,  will  be  subrogated  to  tbe  rigbt  of  the 
creditor  to  hold  tbe  property  until  be  Is  relDBburaed, 
and  to  recover  tbe  same  from  a  vendee  of  the  prlB- 
dpaL  M  yen  t.  Tapte. «  Mich.  40fL 

Tbe  sureties  of  a  person  owing  bank  stoek  who 
are  compelled  to  pay  advances  made  t>T  the  bank 
to  bim  oo  tbe  faith  of  suob  stock  will  be  au  tirogsted 
to  all  the  rights  of  tbe  tiaak.and  entitled  toonforoa 
Its  lien  oo  tbe  ttndk.  Klopp  v.  Lebaomi  Bank,  It 
Fa,  08;  Toung  v.  Tough.  28  N.  J.  Bq.  825. 

Ad  UDdertaUng  to  pay  the  holders  of  s  note  any 
deHdenoy  not  exceeding  a  given  sum,  which  may 
exist  after  exbaostlng  certain  oollaterals  fumWied 
by  an  iodorserof  tbe  note,  oreatee  a  separate  and 
Independent  responnlblUty.  and  gives  the  under- 
taker so  right  of  aubrogatlon  to  tbe  beneflt  of  the 
coilMieralB.  Traoy  v.  Pomoroy,  120  Pa.  14, 

It  A  borrows  monajrfor  tbe  use  of  B,  and  botti 
execute  a  mortgage  to  seoare  tbe  lender.  A^  kmd 
must  be  Orst  sold  to  sattafy  tbe  debt,  but  be  will  be 
Bubrogatf>d  to  tbe  rights  ot  tbe  mortgagee  against 
B.  Caoaday  v.BoUver.25S.C.H7. 

A  surety  wbo  pays  a  note  secured  bif  deed  of 
trust  or  mortgage  Is  entitled  to  have  t3M  eeoorl^ 
enforced  for  his  tieneflt.  Taylorv.Tarr,8tHo.4SCl; 
Alkln«on  v.  Stewart,  U  Ho.  510:  W(dff ▼.  Walter,  B6 
1IO.I8S:  HaU  v.  Unriraa.  IVHo.  47. 

If  a  debtor  deposlta  ooUateral  seearltlea  wltta  tbe 
creditor,  and  afterwards  obtains  further  advances 
from  thecredltor  for  wblch  he  provides  a  surety, 
the  latter  will  be  entitled  to  tbe  beneHt  of  any  sur- 
plus of  such  Becuritles  remslnlug  after  the  oriKtoai 
loan  has  been  repaid.  Wright  v.  Morley,  11  Tee. 
Jr.  21;  Herman  v.  DuIm^  B.  18  Bq.  166;  Fiaed  v. 
Oardiner,  £  Cox,  Ch.  89. 

A  person  who  charges  hia  owo  property  with  the 
debtor  another  will,  on  payment  of  tbst  debt,  tie 
subrogated  to  the  t>eD«fltof  any  Beourlttpflot  the 
prfDOli'Bl  debtor  held  by  the  creditor.  HcNeale  v, 
Iteed,  7  Ir.  Cb.  251;  Lewis  v.  Palmer.  S8  N.  Y.  271; 
Tartle  v.  Underwood,  18  Bartk  B8L 
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Sureties  onabond  to  stay  execution  upon  appeal, 
who,  after  afflrmanoe.  sre  compelled  to  make  good 
a  loss  of  the  property  levied  on.  win  be  subrogated 
to  tbe  beneHt  of  tbe  Judgiaeot  appealed  from.  Olf- 
fOrd  T.  RMng.  »  N.  T.  Supp.  480. 

Butetleainsn  appeal  bond  who  pay  the  same  bava 
no  equities  superior  to  those  of  enoumbranoera 
aubaequent  to  the  llen<tf  tbe  plalntlfl  1b  the  Judg- 
ment appealed  from  but  |»ior  to  the  undertaking 
oftbeauretleBthenselvea.  Fowdl  v.  Allen,  U  III. 
App.UB, 

A  surety  who  pays  a  Judgmeotafterlthas  been 
aflUmed  oo  appeal  will  l>e  sot»ogatf4  to  tbe  rigbu 
of  tbe  Judgment  oredlior  against  the  lands  of  tbe 
principal  In  tbe  hands  of  one  wbo  pnrobased  from 
the  principal  pending  the  appeal,  and  will  bsve 
prioriiy  over  an  assignee  of  a  mortgage  given  by 
such  purchaser  to  secure  tbe  purchase  money. 
Hill  T.  King,  48  OhtoSt.  TB. 

A  Bure^  who  pays  the  debt  of  his  prtnetpal  la  en- 
titled not  only  to  all  the  equities  of  the  creditor  as 
against  the  principal,  but  also  against  all  persons 
claiming  under  blm.  All  perstms  who  take  seonr- 
lUes  to  wblob  tbe  creditor  Is  eotltled,  with  notlos 
of  bis  rights,  wbetber  from  tbe  principal  debtor 
or  from  tbe  creditor,  most  hold  them  for  the  bene- 
fit of  the  surety.  Drew  Lookett.  88  Beev.  488; 
Atwood  V.  Vlnerat,  17  Coon.  07S;  areeoe  v.  Ferris. 
IDesanm.  BQ.1M;  Wllllama  t. Owen, IB  Blm.  B8ft 
Taretnother  v.  Wodeboose.  9  Bear.  U. 

The  rigbtof  theeuretf  to  follow  suob  securities 
1o  the  bsnds  of  a  person  cbairteabie  with  notice  of 
bis  rights  la  not  affected  the  tect  tbatthesorety. 
when  be  entered  upon  Ms  obligation,  did  not  know 
oftheexlsteceeofsaeb  seooritles  nor  rely  tbereon. 
Cheeeebrough  v.Ulllard.  1  Johns.  Oh.  418,7  Am.  Dec 
4M;  Stevens  v.  Cooper,  1  Johns.  Cb.  480, 7  Am.  Dec 
489:  Bareav.Ward,4  Johns.Cb.U0,8Am.I>eo.S64; 
Udderdale  r.  Robinson,  t  Brook.  180.  8517.  8.  U 
Wheat  888  tk  740):  New  Hampsblie  Sav.  Bank  v. 
Coloord.  U  N.  H.  Ut,  41  Am.  Dec.  885;  Llohtenthaler 
V.  Thompson.  USerg.  A  E.  157,  U  Am,  Deo-fiBL 

A  surety  b  entitled  to  tbe  beneflt  ota  securllr 
given  without  bis  knowledge  br  the  debtor  to  the 
oiedltor  at  a  different  time  to  secure  another  de- 
mand in  addition  to  that  for  which  he  became 
suiety.  Scott  v.  Knox.  £  Jones,  778. 

One  who  executes  a  note  as  collateral  seonrlty  for 
a  note  secured  by  a  lien  oo  real  estate  wlIU  If  oom- 
peiled  to  pay  stieh  collateral  note,  tw  aubrogated  to 
the  lien  in  questteo.  though  he  did  not  know  <tf  its 
existence  when  he  nude  Us  note,  and  was  In- 
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tenth)  thereof  will  he  retained  nnta  the  com- 
pletion of  the  entire  work  and  the  approrsl 
and  the  accepUmce  of  the  same  tnr  the  party  of 
the  flnt  part,  which  amount  shall  he  forfeited 
hr  said  parU  of  the  second  part  in  the  event  of 
we  Bonfolfflment  of  this  contract,  subject, 
bowerer,  to  the  discretion  of  the  Secretary  of 
the  Treasury:  itheingezpreasly'stipalaledaod 
agreed  tbat  said  forfeUDre  ahafi  not  relieve  the 
party  of  the  second  part  from  llablHty  to  the 
party  of  the  first  part  fOT  all  damages  sus- 
tained hr  teasm  of  any  breach  of  this  oon- 
traoL 

While  the  retpectlTe  claims  were  poidtac 
before  the  Comptroller  of  the  Treasury,  and, 
at  his  request,  the  Secretary  of  the  Treasuty 
transmitted  tba  same  to  the  oonrt  of  datms 
under  U.  8.  Rot.  Stat  %  lOeSL 

The  hank  baaaa  Ita  claim  to  the  fand  upon 
the  fallowing  state  of  facta:  On  February  8. 
1800;  In  oonsideration  of  adnnoca  made  and 
to  be  made  feiy  tba  Pndile  Bank,  Snndberg  A 


canned  of  an  asriannwot  of  the  orlgfaal  not*  by  tlie 
«>edltor  to  a  tUid  penon.  Bafeaer  t.  Btar*  U 
W.Ta.4n. 

Tbe  ■nietr  eansot  reqotre  tba  orMUtor,  before 
proeeeiUng  acalnat  Mm,  to  ezhonst  oollaterala  de- 
posited br  tbe  prhMlpal  as  aeomitr  tot  the  debt;  be 
most  ttrst  dlKftatge  tbe  debt,  (ben  he  may  enforoe 
tbasaonitttaa  b1asd&  Don^ertr  ▼•  Ibokenria, 
umo,4ni  KoehkrT.fbnBMB'ft  I».HatBank.U 
Hun.4Ui  nrat  Mat.  Bank  t.  Wood.  Tl ».  T.  M; 
•Oeddls  T.  Hawk,  1  Watts.  280;  Brougb's  Bitate,  71 
Pa. MQ;  Harder. Overman, 81  lod. HI;  Anastronir 

Poole,  »  W.  Ta.  aaB^  Brlok  r.  VteefaoM  Kat. 
Bkir.  00. «;  N.  J.  Ik  801;  Hatt  v.  Hoxser.  M IIL 

If  the  seourtty  oonelsts  of  a  obattel  mortaas*  th« 
«uret7  will,  oo  payment  of  the  debt,  be  enutled  to 
the  possession  of  the  ebatMla,  Torp  t.  aalsetli,8r 
Illno.US. 

To  allow  tba  aim^flB  parmsirt  of  u  tastal- 

■Mittotaavethebeoeat  of  tta«  seenrltr  provided 
for  tbe  other  part  of  the  debt  mlcbt.  In  effeoc  re- 
quire tbe  nedltor,  instead  of  tbe  principal  debtor, 
to  lodemoUjr  tba  suieiy.  Qrabba  v.  Wjaois,  S 
Oratt.  W;  Wade  t.  Ooopo,  S  Stm.  166:  Cramp  v.  Me* 
Hartry.  8  Ho.  Mt  Lynob  v.  Hancock,  li  8.  0. 68. 

Subrosatlon  will  not  be  enforoed  In  favor  of  a 
anrety  ao  as  to  defeat  an  interest  acquired  and  betd 
byXtUcd  party,  wbeo  tliat  Interest,  thouirb  snb> 
-ordlnatetottaatof  the  creditor.  Is  prior  to  tbe  sur- 
«Qr's  nndeMaklDK.  Patterson  v.  Pope,  i  Dana,  MS; 
Joboflon  T.  Morrison,  6  B.  Hon.  106;  STumere*  *  D. 
Bank  r.  Sberley,  U  Bush, apt:  FIsbbaokT.Bodoian. 
UBush,UT. 

Paymeot  of  pactttf  tbe  debt  by  tbesurety  will 
not  entitle  him  to  an  assignment  of  tbe  creditor's 
eeourltlea  pro  (onto.  Holllngsworth  r.  Floyd,  t 
Ban*,  ft  0.07. 

Tbesnratjota  person  indebted  to  tira  govern- 
ment, who  w*  Ba<^  tndebiedne88,  does  not  auooeed 
to  the  governments  risbt  of  priority  if  there  be 
«By  further  lndet>tedneaa  of  hla  prioolpal  to  the 
government,  thoucb  on  a  different  aooount.  Beg. 
V.  O'CallasbaQ,  1  Ir.  Bq.  OO. 

In  WlUlania  v.  Tipton,  SHumpb.  00.  4S  Am.  Dec 
tiO.  It  la  held  tbat  a  Judgment  creditor  has  a  right 
lo  equity  to  set  astde  a  fraudulent  oonveyanoe,  and 
«  iunty  who  bas  eatfafled  a  part  of  tbe  judgment 
•f  such  oredltor  will  be  sntMtltuted  to  tbe  rights  of 
aoob  Judgment  oredlfeor  to  tbe  extent  of  hla  pay- 
ment. 

And  ta  Bowen  v.  Barksdale.  88  8.  0.  ICE.  it  waa 
betd  tbat  where  a  surety  on  a  mortgage  note  pays 
yart  of  tt  he  Is  entitled  to  be  subrogated  to  the 
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Company  nre  to  one  Tan  Zandt,  a  lepre- 
aeotatlre  of  the  bank,  ao  order  or  power  of 
attorney,  authorizinjp  blm  to  receive  from  the 
United  States  tbe  floal  payment  under  the  con- 
tract The  acting  Secretary  of  the  Treasniy 
decUned  to  xecognlze  this  power  of  attorney, 
but  expressed  a  willinniesa,  on  request  of  the 
contractoTs.  to  forward,  when  It  became  du^ 
tbe  check  for  the  floal  payment  to  tbe  addresa 
of  Van  Zandt.  Being  informed  by  tbe  latter  that 
this  arrangemeDt  would  *be  satisfactory  [229 
to  the  contractor  and  himself,  the  aa^atant  Seo- 
retary  of  the  Trnwuiy  gave  direction  to  the  dia* 
hnrafog  agent  of  the  building;  to  send  the  flul 
chectc,  drawn  to  tbe  order  of  tbe  contractor,  to 
tbe  addresa  of  Yan  Zandt.  Between  February 
and  May,  1890,  upoo  tbe  faltb  of  tbe  Ileo  upon 
the  flaaf  payment  alleged  to  have  been  acquired 
by  this  arfaogement,  tba  bank  advanced  to 
Bundberg  Sb  Company  about  $6,000.  bat,  al- 
though  It  waa  claimed  by  the  bank  tbat  tbe 
amount  of  tbe  advances  m  question  were,  In 
targe  part,  actually  used  In  the  performance  of 


Tight  of  the  mortgagee  and  to  receive  payment  be- 
fore subsequent  Judgment  oredltors.  Should  the 
oredltor pennltthesurety to reswt  totbe  rlghtof 
Bubrogatlon  before  tbedebt  has  been  endraly  paid, 
neither  the  prfnolpal  debtor  nor  any  creditor  may 
complain.  Oedye  v.  Hataon,  t5  Beav.  810;  Hotl^ 
V.  Harris,  1  Lea,  H7:  SpauldMtg  v.  Orane, «  Tt.  M 

tn  Hagee  V.  Lmett.  48  Miss.  188,  the  eonrt,  In 
ferrlng  to  tbe  geneial  rule,  said:  "We  do  not  un- 
derstand tberuleasrequirlogtbatthe  *snrety*  muit 
make  entire  payment.  It  is  enough  If  the  oredltor 
baa  been  fully  paid,  part  by  the  principal  debtor 
and  part  by  tbesurety.  Xnsaoboase,sul>rogatlon 
will  acwue  pro  fanio  to  tbe  extent  of  his  payment 
Suob  would  be  the  effect  if  two  or  more  sitretlea 
contributed  In  equal  or  unequal  amounts  to  the 
payment"  Comlns  t.  Culver,  IS  H.  J.  Bq.  N;  Test 
T.Tosa,mnd.Hi. 

Tbe  aurety  of  an  administrator  who  pays  a  debt 
of  the  Intestate  whteb  the  admlolstrator  had  be- 
come bound  (o  pay  Is  entitled  to  the  same  lien  on 
theeetate  which  tbe  admlolsttatorwould  bare  bad, 
bad  be  paid  tlw  debt.  Gtowlng  v.  Bland,  S  flow. 
(MiBSj81& 

Tbe  sureties  on  tbe  offlctel  tmnd  of  a  sheriff,  upon 
paying  a  Judgment  against  him  for  making  tr- 
roneous  seiture.  will  he  subrogated  to  his  rights  la 
respect  of  an  Indemnity  bond  demanded  and 
eelved  by  bim  irf  the  Judgment  creditor  befme  mak- 
ing the  levy.  People,  Kellogg,  v.Schayler.  4  N.T. 

im 

The  sureties  on  a  bond  given  on  a  aecond  appeal 
have  no  right  to  subrogation  as  against  the  aur- 
etlea  on  the  first  appeal  Iwod.  Hinckley  v.  Krelta, 

6S  N.  T.  688;  Chester  v.  Broderick,  ISI  N.  T.  H9. 

If  the  principal  appeab  from  a  Judgment  without 
ttie  consent  of  the  surety,  tbe  latter,  on  payment 
of  the  Judgment  will  be  subrogated  to  tbe  rights 
of  the  creditor  against  the  surety  on  tbe  appeal 
tMnd.  Triberg  v.  Donovan.  28 IIL  App.  68:  HitcbeU 
V.  De  Witt.  SS  Tex.  Bupp.  180. 78  Am.  Dec  681. 

Id  Louisiana  It  Is  held  thnr  the  latter  anrety  Is  en- 
titled to  subrogation  agi  Inst  the  prior  sonty.  on 
the  ground  that  It  must  be  presumed  that  he  r^led 
upon  the  undertaking  of  tbe  first  surety  as  a  pro- 
tection agalDst  loss.  Howe  v.  Truer.  S  Bob.  (LaJ 
tZi.  SeeBlBoHcCluDgv.Belme.lOLeIgh,8H.aiAm. 
Dec.  739;  Bodgers  r.MoCluer.  4  Gratt.  81,  i7  Am.  Deo, 
716;  Leake  v.  Ferguson,  S  Gratt.  420;  Hill  v.  Manser. 
11  GratL  682,— cases  lo  which  tbe  sureUeson  appeal 
bonds  were  subrogated  to  tba  Ilea  Of  tba  Jodgmank 
appealed  from. 
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the  contract  of  Buodberfi  &  Company,  the 
court  ot  claims  failed  to  find  sach  to  be  the 
fact.  It  is  true  tfaat  the  court.  In  one  of  its 
flndiogs,  g\vea  "a  full  and  accurate  statement 
of  tbechecking,  depoett,  and  loan  accounts  be- 
tween the  bank  and  Sundberg  &  Ckinipany 
from  January  24,  1890,  to  August  10, 1880.* 
but  to  whom  the  checks  were  made  pavaUe  or 
for  what  purpoae  they  were  tMiud  does  not 
aroear. 

HilcbcooVi  cldm  to  the  fond  vaa  anerted 
upon  the  ground  that  In  Hay,  1890,  Sundberg 
A  Company  defaulted  in  the  performance  or 
their  contract,  and  that  thereupon  he,  as  surety, 
without  any  knowledge  ot  the  alleged  righta  of 
the  bank,  ataumed  the  completloo  of  the  con- 
teaot  wltb  the  consent  of  the  contraetor^  and 
that  he  had  disbuned  Ihendn  about  $15,000  In 
cxceai  of  the  carrait  paymeota  from  the  gor- 
•mment  The  bond  which  Hitchcock  exe- 
cuted aa  Buretr  waa  made  pursuant  to  the 
following  proTuion  contained  in  the  contract 
between  3undberg  A  Company  and  the  gor- 
omment: 

"It  fa  further  coTenanted  and  agreed  between 
the  parties  to  this  contract  that  the  party  of  the 
•econd  part  shall  execute,  with  two  or  more 
«>od  and  suflScient  sureties,  a  bond  of  the 
United  States  io  the  sum  of  thirty  thousand 
dollars  ($80,000),  conditioned  for  the  faithful 
performance  of  this  contract  and  the  agree- 
menta  and  covenaota  berdn  made  by  the  said 
puiy  of  theaecond  part." 

The  court  of  claims  held  thatHltcbeock  was 
entitled  to  the  fund  (97  Ot.  CL 18S),  and  entered 
judgment  acrordlngly.  Tb»  Prairie  Bank 
thereupon  appealed  and  a  cross-appeal  was 
230rtaken  by  the  United  Ststesin  order  that 
it  misht  be  protected  from  a  double  liability,  in 
the  event  uiia  court  should  bold  that  the 
Prairie  Bank  waa  antltled  to  any  part  of  the 
fund. 

Meun.  A.  B.  Browne*  Howard  Hen- 
derson, and  A.  T.  Britton,  tot  the  Prabie 
State  Matiooal  Bank: 

The  contest  in  the  present  case  Ii  one  be- 
tween rival  equities. 

Subrogation  is  never  enforced  to  the  detri- 
ment of  an  equal  or  superior  equity. 

1  Story.  Eq.  Jur.  13tb  ed,  g  64d;  Kedy  Ou- 
tidy,  98  Pa.  S18. 

The  extent  to  which  the  remedy  will  be 
carried  for  the  sureties'  indemDity  will  be  gov- 
erned by  equitable  imnsldcnitloDs. 

Sheldon,  Subrogation  g  105. 

The  eqwty  of  the  bank,  being  prior  In  time 
and  sapexioT,  must  prevail. 

The  power  of  attorney  to  the  bank  was  Irrev- 
ocable and  binding  on  Hitchcock. 

The  equitable  doctrine  with  respect'to  the 
as^gnmcot  of  property  to  be  acquired  in  the 
fature  b  extended  to  funds  not  yet  in  exist- 
ence. 

Bat^  Bri*tci,  89  Conn.  96;  Suple  v. 
Bindley,  91  I^.  296;  East  Leiei^rg  lAtmber 
ttM.  ,a>.  T.  Manh,  91  Pa.  96;  Brookt  T.  Batch, 
4  Leigh,  SS4. 

The  appointment  of  one  party  to  act  for  an- 
other, where  it  is  coupled  with  an  interest  or 
created  npoo  a  valuable  coosideratioQ,  is  irrev- 
ocable. 

Onti  BatumanUr,  21  U.  8.  8  Wheal  174 
164  U.S. 


{6:  589):  Bmneoj.  AnM,  17  DL  581;  Walker 
T.  Dtnum.  86  lU.  142. 

The  demand  in  tbe jpreaent  case  is  not  a  claim 
within  the  meanlnjg  of  tbe  statute.  The  power 
of  attorney  or  assignment  given  by  Sundberg 
Jk  Co.  to  the  bank  waa  of  an  unduputed  and 
liquidated  debt,  arising  upon  a  contract  with 
the  United  States,  and  sucb  debt  Is  not  a  claim 
within  the  meaning  of  tbe  statute. 

Domli  T.  OarduM,  4  Sawy.  817|  Dovglatr. 
Beatlry,  40  Ala.  148;  Pennover  v.  MeOon- 
naught,  \4Xi  U.  B.  1  (85: 888);  Htath  v.  WaUae; 
188  U  8.878(84:  1008). 

Bnbrogation  Is  to  be  carried  out  in  the  exer- 
dse  of  an  equitable  dlacretloo  with  a  due  re- 
regard  to  the  legal  and  equitable  righta  of 
others,  it  la  not  to  be  naad  to  overthrow  tbe 
equity  of  another  and  fhua  work  injuattofl^ 

KMly  T.  Ciun^,  08  Pa.  8ia 

As  between  mere  equitable  claima  be  who  li 
first  In  time  la  superior  in  right 

Gherry  v.  Monro,  2  Barb.  Ch.  618,  880. 

Precedency  in  time  will,  under  many  ciroum- 
ataoces,  give  an  advantage  or  a  ^oritj  In 
right.   

Mufrf.SAnuk,  %  HIU.  288.  88  Am.  Dee. 
688:  FVtnAnflwu  t.  Ogdent  11  u.  Sw  7  Crantih. 
2  (8:  249). 

Where  eqnitlea  are  equal,  priority  gtm  pref- 
erence, 

Yanrnttgr  t.  JaAAff*,  8  B.  Hon.  48L 
441. 

Subrogation  b  not  avallaUe  or  eoforceable 
where  there  are  sabalsting  and  oountenraillng 

equities  which  forbid  It. 

MiUtr  V.  Btevt,  6  Del.  Oh.  259. 

Hitchcock  cannot  claim  that  be  has  been  In- 
jured by  the  giving  by  Sundberg  ft  Co..  and 
the  recognition  by  tbe  goTernmeot,  of  tbe  power 
of  attorney  to  the  bank,  for  through  the  ad  vaocea 
of  the  bank,  on  the  faith  ot  tbb  power  of  at* 
tomey,  hia  liability  b  diminished  br  the 
amount  of  such  advances.  He  haa  reccnred  a 
benefit,  not  an  injury. 

Crouv.  AUen.  141  U.  S.  688  (86:818):  Jfor- 
OiaU  T.  Diron,  82  Oa.  485. 

Mettn.  OeorM  A.  Kla^  and  ih(/ba  S 
7%^8r,  for  Hitcbcock  et  al.: 

The  power  of  attomM  given  to  Van  Zandt 
bvold  under  U.  B.  Rev.  Btat  g  8477. 

United  Stata  v,  OitUa,  95  17.  S.  418  (24: 504); 
Sp^ord  r.  Kirk,  97  U.  8.  484  (24: 1082). 

Before  simple  contract  creditors  can  resort  to 
a  court  of  equity  to  collect  their  debts  nr  to  re- 
move obstacles  interposed  to  collecting  them, 
they  must  show  a  lien,  or  that  they  have  ob- 
tained Judgments  at  law. 

Bern  T.  Bra^ord,  18  Ala.  887. 

There  was  no  assignment  to  the  bank,  either 
by  the  power  of  attorney  or  the  acts  of  the 
parties. 

Wright  T.  miiam,  68  U.  &  1  WaU.  16  (17: 

65S). 

If  by  any  subsequent  act  or  transaction  be- 
tween the  priDclpaJs  the  contract  waa  varied  it 
destroys  all  liability  on  the  rart  of  tbe  sureties. 

Reete  V.  United  motet,  76  U,'S.  9  WalL  18, 21 
(19:  541,  544). 

AoT  diversion  by  the  government  of  the  re> 
talnea  10  per  cent  stipulated  for  by  the  con- 
tract would  be  in  violation  of  tbe  righta  of  the 
sureties,  and  a  discharge  of  them. 

LidderdaU  v.  iZMum,  SB  U.  &  18  Wheat 
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SM  (6:740);  ffunter  f.  United Statet,  90V.  S.  6 
PeL  178  (8:  M):  f^eggettY.  Humphrey*,  62 U.  S. 
SI  How.  M  (16: 60);  ITnifAf  States  t.  J^«r,  110 
U.  8.  789.  733,  788(28  :  806,  800);  La  FargeY. 
Serier,  11  Barb.  169;  Vnion  Mut.  L.  Int.  Co.  T. 
Bat^ord.  148  U.  8. 187.  191  (86: 118,  Itl). 

Mr.  Josha&  Erie  Dod^.  ABsIstut  At- 
torney Oeneral.  ifx  the  United  Btites. 

Hr.  JasUoe  White  delirered  the  opinion  of 
the  court: 

The  question  to  be  determined  Ib,  Which  of 
the  two  contestants  poeBesses  a  superior  ri^ht 
to  <be  fundr  It  is  self-eTident  that,  consider- 
ing the  agreementa  between  Sandb^  ft  Com- 
pany and  the  bank  h  an  intended  traDsfer  pro 
taMo  of  the  rights  of  the  latter  to  the  resnlts 
of  the  contract  wttb  the  United  States,  such 
transfer  would  be  void  under  U.  3.  Rer.  Stat, 
g  3477.  This  position  was  not  controverted 
in  the  discussion  M  bar,  but  It  was  asserted 
that  aa  die  bank  bad  MlTanced  mfMiCT  to  com- 

Slete  the  building  and  thus  to  enable  Sundberg 
;  Company  to  perform  their  contract  obliga- 
tions with  the  govern  ment,  therefore  the  bank 
had  an  eqnitabie  lien  upon  the  10  per  cent  re- 
tained by  the  eovemment  paramount  to  any 
Hen  In  favor  of  Hitchcock,  whose  lien,  it  was 
contended,  only  arose  from  the  dale  of  his 
advances  made  to  execute  the  contract  upon 
Sundberg's  default. 

Thus  'the  respective  contentions  are  as  fol- 
lows: The  Prurie  Bank  asserts  an  equitable 
lien  In  its  favor,  which  It  claims  originated  in 
Febraary^,  1890,  and  Is  therefore  paramount  to 
Hitchcock's  Hen.  which  it  Is  asserted  arose  only 
at  the  date  of  bis  advances.  The  claim  of 
Hitchcock,  oo  tbe  other  hand.  Is  that  his  equity 
arose  at  tbe  time  he  entered  into  the  contract 
of  suretyship,  and  therefore  his  right  Is  prior 
in  dale  and  paramonnt  to  that  of  tbe  bank. 
S23 1  ]  *In  considering  these  conflicting  claims, 
it  must  be  recoeoized  at  the  outset  that  the  terms 
of  the  origiDsl  contract  made  by  the  United 
States  with  Sundberg  were  In  no  wise  affected 
or  changed  by  tbe  agreementa  anbaequeotly 
made  between  Sundberg  and  the  Prairie  Bank. 
Not  lo  so  consider  would  be  admitting  the 
applicatloQ  of  S  8477,  on  the  one  hand,  and 
then  immediately  proceeding  to  deny  its  effect 
on  the  other.  We  shall,  therefore.  In  examin- 
fog  tbe  riffhts  of  the  parties,  proceed  upon  the 
brpoihesu  that  tbe  (»ntract  made  by  the 
Umled  States  remained  in  full  ftoce  ud  effect, 
and  that  the  rights,  if  any,  of  both  parties  to 
this  controversy  were  subject  to  its  terms. 

That  Hitchcock,  as  surety  on  the  original 
contract,  was  entitled  to  assert  the  equitable 
doctrine  of  subrogBtion  Is  elementary.  That 
doctrine  is  deriv^  from  the  civil  law,  and  its 
requirements  are,  as  atatedf  In  .^na  L.  ins. 
Ce.  T.  mddlt!port,  194  U.  8.  084  (si:  6K7]: 
"0).  That  tbe  persons  seeking  Its  benefits  must 
have  paid  a  debt  due  to  a  third  party  before  be 
can  be  substituted  to  that  par^s  rights;  and, 
(2),  that  in  doing  tbls  be  must  not  act  as  a  mere 
volunteer,  but  on  compulsion,  to  save  himself 
from  loss  by  reason  of  a  superior  lien  or  claim 
on  tbe  part  of  the  peraon  to  whom  he  pays  the 
debt,  M  ta  cases  of  snretlee,  prior  mortgages, 


nUs  statement  Is  not  in  tbe  o|rinlon  Imt  latbe 
hsadnoteof  tbe  olBclal  reporter. 
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etc.  Tbe  right  Is  never  accorded  In  equity  to 
one  who  is  a  mere  volunteer  in  paying  a  debt 
of  one  person  to  another."  See  authorities  re- 
Tlewed  at  pp.  648  [6421  et  leq. 

As  said  by  Chancellor  Johnson  in  Qadua 
T.  Broain,  Speers,  £q.  88,  41  (quoted  and  re- 
ferred to  approvingly  in  tbe  opinion  lo 
L,  Itu.  Ce.  V.  MiadUport,  Just  referred  to), 
"the  doctrine  of  subrogaUoo  is  a  pure  un- 
mixed equity,  having  its  foundation  lo  the 
principles  of  natural  justice,  and  from  its  very 
nature  never  could  have  been  inteoded  for  the 
relief  of  those  who  were  In  any  condition  in 
which  they  were  at  liberty  to  elect  wbMber 
th«y  wouu  at  would  not  be  bound-  and, 
as  far  as  I  have  been  able  to  learn  Ito  his- 
tory, It  never  baa  been  so  applied.  If  inw 
with  the  perfect  knowledge  of  the  facts  will 
part  with  his  money,  or  liiod  himself  by  bis  con- 
tract In  a  sufiBcient  consideration,  any  rule  of  law 
*wbicb  would  restore  him  bis  money  or  [233 
absolve  blm  from  bla  contract  would  subvert 
the  rales  of  social  order.  It  bas  been  directed 
In  Its  application  exclusively  to  the  relief  of 
tboae  that  were  already  bound  who  otnild  not 
but  choose  to  abide  the  penalty." 

Under  the  principles  thus  governing  subro- 
gation, it  Is  cieHr  whilst  Hitchcock  wasentitled 
to  sobrogatfoo  tbe  bank  was  not.  Tbe  for- 
mer In  making  his  payments  discharged  an  ob- 
ligation due  by  Sundberg  for  the  peiformaooe 
of  which  he,  Hitchcock,  was  bound  under  tbe 
obligation  of  his  suretyship.  The  bank,  oo 
the  contrai^,  waa  a  mere  volunteer,  who  lent 
money  to  Sundberg  on  the  faith  of  a  presumed 
agreement  and  of  supposed  rights  acquired 
thereunder.  The  sole  qufestion,  therefore,  Is 
wbetber  tbe  equitable  lien,  which  tbe  bank 
dafans  it  bas,  vnUiout  reference  to  tbe  question 
of  its  subrt^tlon,  is  paramount  to  tbe  right  of 
subrogation  which  unquestionably  exists  in 
favor  of  Hitchcock.  In  other  words,  the  rights 
of  the  parties  depend  upon  whetlier  Hitch- 
cock's subrogation  must  he  considered  as  aris- 
ing from  and  relating  back  to  tbe  date  of  the 
original  contract,  or  as  taklogiu  origin  solely 
from  the  date  of  tbe  advance  by  him. 

A  great  deal  of  confusion  has  arisen  in  the 
case  by  treating  Hitchcock  ss  subrogated 
merely  "in  the  rights  of  Sundberg  Sc  Co."  Id 
tbe  fund,  wbich,  in  effect,  waa  saying  that  he 
was  subrogated  to  no  righta  whatever.  Hitch- 
cock's right  of  subrogation,  when  it  became 
capable  of  enforcement,  was  a  ripht  to  resort 
to  tbe  securities  and  remedies  which  tbe  credi- 
tor, the  United  States,  was  capable  of  assertinp: 
arainst  Its  debtor,  Sundberg  &  Company,  bad 
tbe  security  not  satisfied  tbe  obligation  of  the 
contractors,  and  one  of  such  remedies  was  the 
right  based  upon  tbe  original  contract  to  ap- 
propriate the  10  per  cent  retained  in  its  hands. 
If  the  United  Slates  bad  been  compelled  to 
complete  the  work.  Its  ri^t  to  forfeit  the  10 
per  cent  and  apply  tbe  accumulations  in  re> 
ductlon  of  the  damage  eusialQed  remained. 
Tbe  right  of  Hitchcock  to  subrogation,  there- 
fore, would  clearly  entitle  him  when,  as  surety, 
he  fulfilled  the  obligation  «f  Sundbeig&  Com- 
pany to  the  govern  ment,  to  be  substituted  to  tbe 
rights  which  tbe  United  ^States  might  [233 
have  asserted  against  the  fund.  It  would  hardly 
be  claimed  that  U  tbe  suretto  had  failed  to 
avail  tbemarivei  of  tbe  privilege  of  completing 
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work,  tbey  would  not  be  entitled  to  a  fredlt  of 
the  10  per  cent  reserved  la  reduction  of  tfae  ex- 
cess of  cost  to  the  (CO  vera  meat  in  compleliag  the 
work  bevond  tfae  sum  sctually  paid  to  the  con- 
tracior,  irrsspective  of  the  source  from  which 
the  cootractor  bad  obtaloed  the  material  aud 
labor  which  west  into  the  buildlo;. 

Tbat  a  stipulation  In  a  buUdloff  contract  for 
the  Teleotioo,  notll  the  completinn  of  tfae  work, 
of  a  certain  portion  of  the  consideratloo,  is  as 
much  for  the  indemnity  of  him  who  may  be 
guarantor  of  the  performance  of  the  work  as 
for  falm  for  whom  the  work  la  to  be  performed ; 
that  it  raiaea  an  eqoitj  In  the  anrety  in  the 
fund  to  be  cieated;  and  that  a  disregard  of 
•uch  BlipulatiOD  bj  the  voluotary  act  of  ifae 
creditor  operates  to  release  the  sureties,  is 
amply  sustained  by  authority.  Thus,  in  Cal- 
vert T.  London  "Dock  Co.  (1688),  3  Keen, 
688.  where  ■  cootractor  had  undertaken  to 
perform  certain  work,  and  It  was  agreed  that 
three  fourths  of  the  work,  as  finisbed.  should 
be  paid  fnr  every  two  months,  and  tbe  remain- 
ing: one  fourth  upon  the  completion  of  the 
whole  work,  it  was  held  that  tbe  sureties  for 
thedue  performauce  of  the  contract  were  re- 
leased from  their  li&UIUy  by  reason  of  pay- 
ments ezceedlDg  three  fourths  of  tfae  work 
done  having  been  made  to  the  contractor  with- 
out tbe  consent  of  the  sureties  before  the  com- 
pletion of  tbe  whole  work.  To  tbe  argument 
tbat  Ibe  extra  advances  realty  went  Into  tbe 
work  and  so  inured  (o  the  benefit  of  the  sure- 
ties. Lord  Langdale,  manter  of  tbe  rolls,  an- 
swered as  follows  (p.  644): 

"Tbe  argument,  however,  that  tfae  advances 
beyond  the  ttipnlations  of  the  contract  were 
calculated  to  be  beneficial  to  tbe  auietlea,  can 
be  of  no  avail.  In  almost  every  case  where 
the  surety  has  been  released,  either  in  conse- 

3ueoce  of  time  being  given  to  tbe  principal 
ebtor.  or  of  a  rompromlH  being  made  with 
him,  it  baa  been  contended  tbat  what  was  done 
waa  beneficial  to  the  surety,  and  the  answer 
has  always  been  that  the  surety  himself  was 
the  prnper  judj^e  of  that,  and  (hat  no  arrange- 
ment. dlEferent  from  iliat  contained  in  his  con- 
t£34]irKct.  *istobefor(vd  aponbim;  and  bear- 
ing in  miod  that  tbe  eurrty,  if  he  pays  Ibe  debt, 
ought  to  have  Ihe  benefit  of  all  the  securities 
pofisessed  by  tfae  crediior,  tbe  ques'tou  always 
is.  whether  what  has  been  done  lessens  that 
security. 

"In  this  case,  tfae  company  were  to  pay  for 
three  fourths  of  the  work  done  every  two 
rnontbs:  tbe  remaininic  one  fourth  was  tore- 
main  unpaid  for.  tfU  the  whole  wascompleted; 
and  the  effect  of  this  BtlpuUtlon  was,  at  the 
Mmetime,  to  urge  StreHther  to  perform  the 
w*Tk,  and  to  leave  in  the  bands  of  the  com- 
pany a  fund  wherewith  to  complete  work,  If 
he  did  not;  and  thus  It  materially  tended  to 
protect  tbe  sureties. 

"What  tbe  fxtmpany  did  was  perhaps  calcu- 
lated to  make  it  easier  for  Streatber  to  com- 
plete the  work,  if  be  acted  with  prudence  and 
sood  fdth;  but  it  also  took  away  tbat  partlcn- 
l«  sort  of  pressure  which  fey  tbe  contract  was 
intended  to  he  applied  to  htm.  And  tbe  cotn- 
paoy.  instead  of  keeping  tbemKlvea  In  tfae  sit- 
uation of  debtors,  having  in  tbeir  bands  one 
fourtfa  of  the  value  of  the  work  done,  became 
creditors  to  a  krge  amount,  without  any  se- 
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cuilty;  and,  under  the  otrcumatascea,  I  think 
that  their  situation  with  respect  to  StreaUier 
was  so  far  altered  that  tbe  sureties  must  be 
considered  to  be  discharged  from  their  surety- 
sblp." 

In  Qtnma  Seem  Nan.  Oo.  t.  Roit  (13S9)  6 
C.  R  N.  8.  850,  upon  a  Mcond  appeal  of  tfae 
case,  tbe  exchequer  chamber  held  that  a  plea 
by  a  surety  to  an  action  to  recover  from  nim 
the  excess  of  cost  In  completing  a  ship  after 
the  contractor  had  made  default,  and  also  a 
stipulated  sum  by  way  of  damages  for  delay, 
to  the  effect  that  tbe  owner,  without  the  con- 
sent of  the  surety,  had  allowed  the  birilder  to 
£nifcipatea  greater  portion  of  tbe  last  two  in- 
stalments specified  in  the  contract,  and  thai 
materially  and  prejudicially  alter  tbe  sorety'a 
position,  was  a  prima  facie  answer  to  the 
action,  and  that  the  onus  lay  upon  the  plain- 
tiffs to  prove  the  allegatioiu  of  tbeir  reply  that 
tbe  advances  were  made  with  the  knowledn 
and  assent  and  at  the  request  of  tbe  surety.  It 
was  argued  oo  behalf  of  the  plaintiffs,  among 
other  contentions,  tbat  under  tfae  circum- 
stances in  the  case  there  was  notfaine  to  show 
that  the  defendant  could  be  prejudiced  in  bis  ca- 
pacity *of  surety  by  any  of  tfae  advaoce8[23f( 
made  by  tbe  plaintiffs,  and  tfaerefore  be  was 
not  discfaargra  from  his  liability  of  surety. 
The  appellate  court  declined  to  bear  counsel 
for  tbe  plaintiffs.  In  announcing  tbe  opinion 
of  tbe  court  affirming  the  Judgment  below. 
Pollock,  0.  B.,  said  (p.  604): 

"Now. '  certainly,  prima  fade  the  with- 
drawal of  a  fund  which  is  a  security  for  the 
thing  in  respect  of  Uie  not  doing  of  which  be 
is  not  called  upon  topay  damagea  is  a  preju- 
dl(»  to  the  stiretj.  He  u  not  In  the  nme  ut- 
uation  with  regard  to  bis  principal  in  wfaicfa  be 
ought  to  be  placed;  he  la  deprived  of  tbe  se- 
cunty  of  tfae  fund  oat  of  which  tbe  company 
raigbt  in  tbe  first  Instance  have  indemnified 
tfaemselves.  With  regard  to  tbe  point  tbat 
there  was  constructive  notice,  tbat  hai  very 
properly  been  abandoned  by  Hr.  Welaby.  It 
is  clearly  not  tenable.  Prima  facie,  the  surety 
was  prejudiced  by  tfae  exiaiing  state  of  things. 
Whether  there  could  faave  been  any  proof  to 
sfaow  tfaat,  notwiifastandiog  the  appearance  of 
prejudice.  Id  reality  none  was  or  could  be  sus- 
tained, it  is  not  at  all  necesaar;  to  inquire.  It 
is,  however,  exceedinglr  difficult  to  conceive 
any  state  of  things  in  which  it  must  not  to  a 
considerable  extent  be  a  prejudice  to  a  surety 
to  have  a  fund  withdrawn  which  would  be  in 
reality  the  security  to  tbe  company  with  whom 
be  in  contracting,  and  to  tbe  surety  wfao  guar- 
antees," 

Potak  V.  Etxrett,  L.  R.  1  Q.  B.  Div.  «89.  was 
decided  bv  the  court  of  appeals  inl876.  Brandt, 
at  page  <k9  of  bis  TTeatise  on  Suretyship,  thus 
succinctly  states  tbe  facts  and  ruling  in  the  case: 
"A  agreed  to  redeem  certain  shares  for  £8,000. 
wltbio  twelve  months,  and  B  became  faia 
surety.  A  at  the  same  time  transferred  to  the 
creditor  certain  book  acimuotii,  amounting  to 
£8,000,  with  tbe  nnderaunding  that  tbey 
should  be  collected,  and  one  half  tbe  amount 
collected  Bfaould  go  as  payment  on  tfae  £<t,000. 
Ailerwards  tbe  creditors,  for  an  equivalent  la 
shares  and  cash,  released  to  A  their  interest  In 
the  book  accounts.  £Wd,  this  disclmrged  B  al- 
t<^tber  from  hia  obligation,  evei  though  tbe 
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286]bookaccouDt8  would  only  have  *paid  £4,- 
000  of  the  £6.000,  U  tbey  bad  all  been  collected. 
This  «u  put  apon  the  ground  that  the  coa- 
tract  for  wbfch  the  larety  became  respODsible 
bad  been  changed,  and  he  was  thereby  wholly 
discharged,  the  same  as  if  time  had  been  glveo. 
or  any  other  material  alteration  In  the  orlgioal 
contract  had  been  made." 

The  three  judges  of  thequeen'sbench  agreed 
upon  the  proposTilon  that  it  was  an  estahlubed 

Srlnciple  of  equity  that  where  time  was  given 
y  a  creditor  to  the  principal  debtor  without 
the  assent  of  the  surety,  tbere  was  thereby  a 
violation  of  rights  which  the  surety  acquired 
when  he  entered  into  the  suretyship,  and  that 
no  inquiiT  could  be  made  into  the  question  of 
whether  the  act  of  the  creditor  was  for  the  ben- 
efit or  to  die  prejudice  of  the  surety.  Lord 
Blackburn  thought  the  same  prindpfe  should 
goveru  in  the  case  before  the  court  where  the 
"'equitable  right"  which  the  surety  acquired 
when  he  entered  into  Uie  sure^ship  to  bare  the 
book  debts  appropriated  to  reduce  the  princi- 
pal debt  had  oten  taken  away  from  him  by 
the  act  of  the  creditor  in  releasing  the  book 
debts  to  the  person  collecting  Ibem.  He  slso 
(p.  676)  called  attention  to  the  fact  that  there 
was  a  distinction  made  in  equity  between  thorn 
rights  of  a  surety  which  he  acquired  at  the 
time  when  he  entered  into  the  suretyship,  and 
those  subsequently  acquired,  such  as  the  ben- 
efit of  new  securities  which  might  be  received 
by  the  creditor!  subsequent  to  the  making  of 
the  original  ctmtract;  and  be  remarked  diat  the 
question  whether  a  dealing  by  the  creditor 
with  such  new  securities  would  operate  to  dis- 
charge the  surety  was  quite  a  dUterent  qaea- 
tion  from  tlial  before  the  court. 

Mellor,  J.,  said  (p.  676)  that  the  queation  was 
one  of  contract,  '  'and  the  surety  Is  entitled  not 
tobeaifected  by  anything  done  the  cred- 
itor, who  has  no  right  to  consider  whether  it 
might  be  to  the  advantage  of  tbe  surety  or  not. 
The  surety  la  entitled  to  remain  in  the  position 
In  which  be  was  at  the  time  when  tbe  contract 
was  entered  into." 
Quaio,  J.,  said  {p  .677): 
''I  agree  with  my  brother  Mellor,  that  it  Is  a 
tborougbly  aouud  and  safe  principle  that, where 
237]>.iie  act  is  voluntary  and  'deliberate,  tbe 
crediti/r,  altering  the  contract  and  rendering  it 
impossible  that  it  should  be  carried  out  In  its 
original  form,  should  suffer.  This  is  a  sound 
doctrine,  which  ought  not  to  he  impeached, 
and  cannot  he  impeached,  because  it  is  estab- 
lished by  authority." 

The  Judgment  of  tbe  queen's  bench  was  af- 
firmed hy  the  court  of  appeal  (Jessel,  M.  R., 
Kelly.  C.  6..  Mellisb.  L.  J.,  aod  Denman,  J.) 
without  opinion  other  than  the  Rtatement  that 
"the  court  had  no  doubt  that  the  view  taken 
by  the  queen's  bench  division  was  correct,  and' 
■fflrmed  the  judgment  for  the  same  reasons." 

Botme  T.  Bninskill  (1877)  L.  R.  8  Q.  B.  Div. 
405,  substantially  reiterated  tbe  principle  decid- 
ed inthe  earlier  cases.  Cotton,  L.  J., with  whom 
concurred  Lord  Justice  Thcsiger,  said  (p.  505): 
"Tbe  true  rule.  Id  my  opinion,  is,  that  if 
there  is  any  agreement  between  the  principals 
with  reference  to  tbe  contract  guaranteed,  tbe 
surety  ought  to  be  consulted,  and  that  if  he 
has  not  consented  to  tbe  alteration,  although  in 
cases  where  it  is,  wittiout  Inquiry,  evident  that 
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the  alteration  la  un&uhstanlial,  or  that  it  cau- 
not  be  otherwise  than  beoetlclal  to  the  a urety. 
the  aure^  may  not  be  discharged:  yet,  that  if 
it  is  not  self-evident  that  tbe  alterattfm  isunsnb- 
Btantlal,  or  one  which  cannot  be  prejudicial  to 
the  surety  .the  courtwill  not,  in  an  action  against 
tbe  surety,  go  into  an  inquiry  as  to  tbe  effect  of 
the  alteration  or  allow  the  question  whether  the 
surety  is  dischanjed  or  not  to  be  determined  by 
the  finding  of  a  Jury  as  to  the  aatulality  of  the 
alteration  ot  on  tbe  question  whether  it  u  to  the 
prejudice  of  the  surety,  but  will  hold  that  in 
sucb  a  case  the  surety  himself  must  be  the  sole 
judge  whether  or  not  he  will  consent  to  remain 
liable,  notwithstsndhig  tbe  alteration,  and  that 
if  he  has  not  so  consented  he  will  be  dis- 
charged." 

Tbe  rulings  of  this  court  have  been  eqnal^ 
eropbatic  in  upholding  the  right  of  a  surety  to 
stand  upon  the  agreement  with  reference  to 
which  he  entered  mto  his  contract  of  surety- 
ship and  to  exact  strict  compliance  with  its 
stipulations.  Thus,  In  tbe  case  of  Miller  v. 
Stmart.  28  n.  8.  S  Wheat.  680  [6:  180],  Mr. 
Justice  Story,  In  delivering  the  opiolon  of  the 
court,  said  (p.  702  ll9ti}): 

*"Notbingcao  he  clearer,  both  upon  [238 
principle  and  authority,  than  the  doctrine  that 
the  liability  of  a  surety  is  not  to  be  extended,  by 
implication,  beyond  the  terms  of  bis  contract 
To  tbe  extent,  and  in  the  manner,  and  under 
the  circumstuicea,  pointed  oat  in  bis  obliga- 
tion, he  is  bound,  and  no  farther.  It  is  not 
sufficient  that  he  may  sustsia  no  injury  by  a 
change  in  the  contract,  or  that  it  may  even  be 
for  bn  benefit.  He  has  a  right  to  stand  upon 
the  very  terms  of  his  contract;  and  If  be  does 
not  assent  to  any  variation  of  it,  and  a  varia- 
tion is  made.  It  is  fatal." 

In  Reae  v.  United  States,  76  U.  S.  0  Wall. 
18  [19:  541],  Mr.  Justice  Field,  delivering  tbe 
opinion  of  tbe  court,  said  (p.  SI  [544]): 

"It  is  true,  tbe  rights  and  liamlities  of  sure- 
ties on  a  recognizance  are  In  many  respects  dif- 
ferent from  those  of  sureties  on  ordinary  b:.uds 
or  commercial  contracts.  The  former  can  at 
any  time  discharge  themselves  from  liability 
by  surrendering  their  principBt,  and  they  are 
discharged  by  hie  death,  llie  latter  can  only 
be  released  by  payment  of  tbe  debt  or  perform- 
ance of  the  act  attpLiIated.  But  in  respect  to 
the  limitations  of  tbeir  liability  to  the  precise 
.terms  of  their  cootract,  aod  the  effect  upon 
such  liability  of  any  change  in  tboee  terms 
without  their  consent,  their  positions  are  simi- 
lar. And  the  law  upon  these  matters  Is  per- 
fectly well  settied.  Any  change  in  the  con- 
tract, on  which  they  are  sureties,  made  by  the 
principal  parties  to  it  without  their  assent,  dis- 
charges tiiem,  and  for  obvious  reasons.  When 
tbe  change  is  made  they  are  not  bound  by  tbe 
contract  10  its  original  form,  for  that  has  ceased 
to  exist.  They  are  not  bound  by  the  contract 
io  its  altered  form,  forto  that  they  have  never 
assented.  Nor  does  it  matter  how  trivial  the 
change,  or  even  that  it  may  be  of  advantage 
to  tbe  sureties.  They  have  a  right  to  stand 
upon  tbe  very  terms  of  their  undertaking." 

And  tbe  soundness  of  these  npinioDB  was 
recognized  in  Crou  v.  AOm,  141 U.  S.  638, 587 
[86:  848,  8491,  it  being  held  that  In  the  case 
there  before  the  court  the  rights  of  the  sure^ 
were  not  idtered  by  certain  transactions  of 
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wbteh  complaint  wu  made,  but  remaliiad  aa 
Won. 

Finjug  V.  (Mm  0877)  86  HI.  78.  waa  a  dla- 
jSS9]pateoTer*abulldiD|tcoDtraet.  Itwasheld 
that  wlwre.  under  the  terms  o(  a  ballding  coo- 
tract.  paymeDtB  were  to  be  made  seml-moDtblr, 
accordiiiK  to  tbe  estimate*  of  an  architect,  of  a 
certain  proportion  of  tbe  value  of  tbe  work 
done,  the  surety  vas  bound  by  the  esttmatea 
and  could  not  defeat  a  recovery  of  damafrea 
anstained  by  reaaon  of  tbe  contractor  abandon- 
ing the  completion  of  the  erection  of  tbe  dwell- 
ing houses  pro  Tided  for  in  the  contract,  upon 
the  plea  that  payments  In  excess  of  tbe  amount 
stipulated  lo  the  contract  were  made  by  the 
owner.  The  doctrine,  however;  enunciated  in 
Calvert  r.  London  Dock  Co.  3  Keen,  888,  and 
Generai  Steam  Nat.  Co.  v.  Bolt,  0  a  B.  N.  S. 
660.  was  approved  by  the  court  In  tbe  opha- 
lon  delivered  )sy  Mr.  Juatlee  Scott,  who  said 
(pp.  80,  81): 

"Tbe  point  relied  on  most  conQdeotly  In  tbe 
defense  Is,  that  the  sureties  for  the  perform- 
ance of  the  contract  are  released  from  all  Ita- 
billty  thereon,  on  acrauat  of  payment  eiceed- 
Ing  86  per  cent  of  the  ivoik  done  having  bnm 
made  to  tbe  contractor  without  tbdr  consent 
before  tbe  completion  of  the  work.  Tbe  law 
npon  this  subject  seems  to  be,  tbe  reserved  per 
cent  to  be  withheld  until  tbe  completion  of  the 
work  to  be  done  is  as  much  for  the  indemnity 
of  bim  who  may  be  a  guarantor  of  tbe  per- 
formance of  tbe  contract  as  for  him  for  whom 
Ik  Is  to  be  performed.  And  there  la  great  just- 
Bcsa  In  tbe  rule  adopted.  Equitably,  therefore, 
tbe  sureties  in  such  cases  era  entitled  to  have 
tbe  sum  agreed  upon  held  as  a  fund  out  of 
which  they  may  be  IndemDifled,  and  if  tbe 
principal  releases  It  without  their  consent  It  dis- 
cbarges them  from  their  undertaking.  Tbe 
prindple  is,  tbe  withdrawal  of  the  fund  agreed 
.  npon  aa  security  for  tbe  performance  of  the 
contract  without  bla  consent  is  a  prejudice  to 
the  snraty  or  guarantor.  Sareties  and  guarao- 
Van  are  not  to  be  made  liable  beyond  the  ex- 
press terms  of  their  engagements.  They  have 
tbe  right  to  prescribe  tbe  terms  and  conditions 
OD  which  they  will  assume  responsibility,  sod 
neither  of  the  principals  can  change  those  terms 
without  tbe  consent  of  tbe  surelus.  even  with 
a  view  to  avoid  ultimate  liability. " 

Applying  the  principles  which  are  so  clearly 
settled  by  the  foregoing  authorities  to  (he  case 
240jat  bar.  It  is  manifest  that  if  *tfae  transac- 
tion m  February,  1890.  by  which  the  prairie 
Bank  acquired  its  alleged  lieD  oo  tbe  fund  pos- 
aesaed  the  effect  contended  f(s-  by  the  bank.  It 
would  necessarily  operate  to  alter  and  impatr 
lightajacqnlnd  by  the  anzety  under  tbe  original 
contract. 

Sundberg  A:  Gompany  could  not  transfer  to 
the  bank  any  greater  rliibts  In  tbe  fund  than 
they  themselves  possessed.  Their  rights  were 
anbordfnate  to  those  of  the  United  States  and 
the  sureties.  Depending,  therefore,  solely 
upon  rights  claimed  to  have  been  derived  in 
Februarv.  1890,  byexpress  contract  with  Sund- 
berg &  Company,  it  necessarily  results  that  the 
equity,  If  any,  acquired  by  the  Prairie  Bank  in 
the  10  per  cent  fond  then  in  exiaience  and 
thereaftertoarisewassubordinate  to  tbe  equity 
which  had,  in  Hay,  1888,  arisen  In  favor  of 
the  anie^r  Bltcbcock.  It  foUowa  that  the 
IMU.S. 


court  of  claltna  did  not  err  In  holding  that 
Hitchcock  was  enttlled  to  the  fond,  ml  ila 
judgment  is  therefora  afilnDad. 
Jwlgmmt  affimBd. 


PLBASAHT  DRAPEB,        i%  Srr,, 
«. 

UNITED  STATES. 

<8oe  8. 0.  Bevortse's  ed.  UO-UT J 

Jurisdiction  ({feireuit  eourt—erims  eonunMsd 
M  fitdfan  r$»ertatioiir—ttatt  jmhmt. 

h  Tin  Olroiilt  eourt  of  the  United  States  has  no 
Jarladlctloa  to  trr  aa  offense  oommttted  on  the 
Crow  reservation,  in  Uontana.  hj  aootber  than 
aolndlui. 

&  Kzoluslve  Jurlsdlodoo  ot  tbe  state  oottrts  over 
crimes  on  Indlaa  rpserratlons  not  00mmitt«d  br 
or  afcalost  Indians  Is  not  taken  awar  br  tbe  clause 
of  the  enabllDK  act  of  tbe  state  of  Mootuna  nro- 
vldlnir  tbat  "Indian  lands  shaU  nmaln  under  the 
absolate  JurMlotioo  and  control  of  tbe  Ooogieas 
of  tbe  Doited  SUtee." 

&  In  reserving  to  the  United  States  JnrMlotlOB 
and  control  oves  Indian  lands  In  Montana  It  was 
not  Intended  to  deprive  that  state  of  power  to 
punisb  for  murder  committed  on  a  reservattos 
or  LuHanlands  bj  other  tban  an  r*"«f^, 

[No.  49&] 

SuimiUtd  Oeteber  tS,  1896.    LeaidtA  Sotm- 
berSO.1896. 

IN  ERROR  to  tbe  Clreuit  Court  of  the 
United  Statea  for  tUe  District  of  Montana  to 
review  a  judgment  of  conTtction  of  Pleasant 
Draper  for  tbe  crime  of  murder  committed  on 
the  Crow  Indian  reservation  in  Montana.  As> 
terted.  and  cause  remanded  for  further  pro- 
ceedings. 
The  facts  are  stated  in  tbe  opinion. 
JfeMT*.  J.  W.  Strevell.  8.  A,  BaOiet,  and 
Latei*  PenwU  for  plaintiff  In  error. 

Jfr.  J.  M.  DieUmson.  Assistant  Attorney 
General,  for  defendant  in  error. 

Mr.  Justice  Whit*  ddlvered  the  opinion  of 

the  court: 

The  plaintiff  in  error  was  indicted,  tried, 
convicted,  and  sentenced  to  death  for  the  crime 
of  mnrder  alleged  to  have  been  committed  on 
tbe  Crow  Indian  reaervaiton.  He  moved  to 
arrest  the  judgment  on  the  ground  that  the 
court  had  oo  jurisdiction  to  try  an  offense 
committed  on  the  Crow  reservation  by  other 
than  an  Indian,  as  such  crime  was  exclusively 
cognisable  by  the  proper  court  of  the  state  of 
Montana.  The  refusal  to  aneat  the  Judgment 
on  account  of  this  asserted  want  of  jurisdic- 
tion is  one  of  tbe  errors  preaaed  upon  our  at 
tention,  and  onr  opinion  on  the  subject  will 
render  It  unnecessary  to  consider  the  other  as- 
signments. 

The  indictment  does  not  atate,  ntnr  does  the 


Norn.— ^  fo  JfuHans  and  indfon  (rfbei,  itietr 
ttatua  and  riffiiU;  iurfsdictton  and  control  over  (Aem, 
—see  note  to  Worcwter  v.  (leorgia,  fi:  483. 

AMto  courts;  tvrtmUction  ef  Untted  States  ekwM 
enurta  dependent  on  rcttdenee  of  partta;  proptr 
place  of  tutt.  see  note  to  Bobsrta  v.  Lewis,  McSBlL 
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iMord  afflrmaUTely  ihow,  that  the  accused 
wd  the  deceued  were  oegroee,  bnt  that  fact  in 
toooeded  both  by  counsel  for  the  prisoner  aod 
the  goTerameDt,  and  upoo  auch  concession, 
the  case  as  to  jurisdiction  was  determined  be- 
low, and  is  here  presented  for  consideration. 
Irrespective,  however,  of  the  admission  of 
counsel  as  to  the  race  to  which  the  accused 
and  the  deceased  belocsed,  the  question  of  ju- 
risdiction arises  on  the  record,  since,  if,  as 
matter  of  law^  the  reservation  was  not  wiUiln 
the  sole  ud  oxcIiuiTe  jorlsdlctloD  of  the 
United  States,  ai  the  IndtctmeDt  fails  to  cbarce 
tiiat  the  crime  was  committed  by  an  Indian,  it 
necessarily  follows  that  if  the  court  had  juris- 
diction only  to  punish  such  a  crime  the  want 
.of  jurlsdicUOQ  appears  upon  the  face  of  the 
record.  It  Is  clear  that  if  the  accused  was  an 
Indian  theoonrt  below  had  Jurisdiction  under 
the  act  of  March  8,  1885,  which,  among  other 
things,  authorizes  the  punishment  of  any  In- 
dian committing  the  offense  of  murder  withlo 
the  boundaries  of  any  state  of  the  United 
States  and  within  the  limits  of  any  Indian 
reservation,  according  to  the  laws  aod  before 
the  tribunals  of  the  United  SUtes.  United 
Statei  V.  Koffoma,  118  U.  S.  87S  [80:  228]. 
The  assertion  of  jurisdiction  In  the  courts  of 
the  United  States  over  the  crime  of  murder 
242]*perpetrated  byonenot  an  Indian  Bgainst 
one  not  nolndlan  is  based  on  the  fact  that  the 
offense  was  committed  on  an  Indian  reserva- 
tion. The  conteatioD  as  to  want  of  jurisdic- 
tion rests  upon  the  proposition  that  the  Indian 
reservation  being  within  the  state,  the  courts 
of  the  state  hu  alone  cognizance  of  crimes 
therein  done  by  other  than  Indians.  To  de- 
termine these  conflicting  contentions  requires 
a  brief  examination  of  the  legislation  organ- 
izing the  territory  of  Montana  and  which  pro- 
vided for  the  admission  of  that  state  into  the 
Union. 

The  terrltoT7  of  Montana  was  orgaoiied  in 
1864.  18  Stat  at  L.  85.  Subsequently,  In 
1868,  the  Crow  Indian  reservation  was  cre- 
ated (16  Stat,  at  L.  649),  the  land  of  which  it 
was  composed  being  wholly  situated  wltbln 
the  geographical  boundaries  of  the  territory  of 
Montana.  The  treaty  creating  this  reservation 
contained  no  atlpulaUoo  restricting  the  power 
of  the  United  States  to  Include  the  land,  em- 
braced within  the  reservation,  in  any  state  or 
territory  then  existing  or  which  might  there- 
after be  created.  The  law  to  enable  Montana 
and  other  states  to  be  admitted  Into  the  Union 
was  paaaed  in  1889.  25  Stat,  at  L.  676.  This 
act  embraced  the  usual  provisions  for  a  con- 
Tentlon  to  frame  a  ConaUtutioD,  for  the  adop- 
tion of  an  ordinance  directed  to  oonlala  cer- 
tain spectfled  agreements,  and  provided  that, 
upon  the  compliance  with  the  ordained  re- 
quirements, and  the  proclamation  of  the  Preai- 
aent  so  announcing,  the  state  should  be  ad- 
mitted on  an  equal  footing  with  the  original 
states.  The  ^leation  then  la.  Has  the  state  of 
Montana  jarlsdIcUon  over  otFenies  committed 
within  its  geographical  boundaries  by  persons 
not  Indians  or  against  Indians,  or  did  the  en- 
abling act  deprive  the  courts  of  the  state  of 
such  jurisdiction  of  all  offenses  committed  on 
the  Crow  Indian  reservation,  thereby  devest- 
ing the  itate  pro  UttUo  of  equal  authority  and 
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Jurisdiction  over  lu  citlsens,  usually  oijoyed 
by  the  other  states  of  the  Union  f 

In  United  StatM  Y.  MeBnUney,  IMU.  S.632 
[26:869],  this  court  held  that  where  a  state 
was  admitted  Into  the  Union,  and  the  en- 
abling act  contained  do  exelusfon  of  juris- 
diction as  to  crimes  committed  on  an  Indian 
reservation  by  others  than  'Indians  or  [243 
against  Indians,  the  state  oourta  werQ  vested 
with  jurisdiction  to  tiy  and  punlih  mch  crlines. 
The  court  there  said: 

"The  act  of  March  8, 1875  Tthe  enabling  act 
which  provided  for  the  admladon  of  the  state 
of  Colorado],  necessarily  repetUs  the  provisions 
of  soy  prior  autute,  or  of  any  existing  treaty, 
which  are  dearly  inconsistent  therewith. 
tff7\8>.  Fapert  8.  Tobacco  v.  UnUei  BtatM 
Oheroke»  Tobaeoo")  78  U.  8.  li  Wall. 
616  [HO:  8271.  Whenever,  upon  the  admlarion 
of  a  state  Into  the  Union,  Congress  has  In- 
tended to  except  out  of  It  an  Indian  reserra- 
tion,or  the  sole  and  exclusive  Jurisdiction  over  , 
that  reservation,  it  has  done  so  by  express 
words.  Blue  Jacket  v.  Johnaon  (hurUv  Oomn. 
("The  Eanaiu  Indiant")'Ji  U.  S.  6  Wall.  787 
[18:  667];  United  Sateay.  Ward.  Woolw.  17. 
The  state  of  Colorado,  by  its  admission  Into 
the  Union  by  Congress  upon  an  equal  footing 
with  the  original  states  in  all  respects  what- 
ever, without  any  such  exception  as  had  been 
made  in  the  treaty  with  the  Ute  Indians  and  In 
the  act  eatablUhing  a  territorial  government, 
has  acquired  criminal  jurisdiction  over  its  own 
citizens  and  other  white  persons  throughout 
the  whole  of  the  territory  within  Its  limits.  In- 
cluding the  Ute  reservation,  and  that  reser- 
vation is  no  longer  within  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States.  The 
courts  of  the  United  States  have,  therefore,  no 
jurisdiction  to  punish  crimes  within  that  res- 
ervation, unless  so  far  aa  may  be  neceaaary  to 
carry  out  anch  pnivtriotu  oi  the  treaty  with 
the  Ute  Indiana  as  remain  in  force.  But  tiial 
treaty  contains  no  stlpnlalloo  for  thepaniah- 
ment  of  offenses  committed  by  whfte  men 
against  white  men." 

United  Siatea  v.  MoBratneg  Is  therefore  de- 
cisive of  the  question  now  before  us,  unless 
the  eoabliog  act  of  the  state  of  Montana  oon- 
tained  provlBions  taking  that  state  out  of  the 
general  rule  and  depriving  Its  courts  of  the 
jurisdiction  to  them  belonging  and  resnltlng 
from  the  very  nature  of  the  equality  conferred 
on  the  state  by  virtue  of  its  admissfoD  Into  the 
Union.  Such  exception  is  sought  here  to  be 
evolved  from  certain  provisions  of  the  en- 
abling act  of  Montana  which  were  ratified  by 
an  oralnance  of  the  convention  whleh  framed 
the  Constitution  of  that  state.  The  provision 
relied  on  is  as  follows: 

'"Second.  That  the  people  inhabiting[244 
the  said  proposed  state  of  Montana  do  agree 
and  declare  that  they  forever  disclaim  all  right 
and  title  to  the  unappropriated  public  lands 
lying  within  the  boundaries  thereof,  and  to  all 
lan<^  lying  within  stid  limits  owned  or  held 
by  any  Indian  or  Indian  tribes,  and  that  until 
the  title  thereto  shall  have  been  extinguished 
by  the  United  States  the  same  shall  be  and  re- 
main subject  to  the  disposition  of  the  United 
States,  and  said  Indian  lands  shall'  remain  un 
der  the  abiolate  jurisdiction  and  control  nf  the 
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Oongmi  »r  the  United  States;  thtt  the  lands 
bdoDgtog  to  dtixena  of  the  United  States 
fesldlng  wiUiout  the  sidd  state  of  Montana 
oball  never  be  taxed  at  a  higher  rate  than  the 
lands  belonging  to  the  residents  thereof; 
that  no  taxes  wall  be  Imposed  by  the  said 
state  of  Uontana  on  landa  or  property  therein 
bdonglDg  to  or  whtdi  may  hereafter  be 
porcbasM  by  the  United  Slates  or  reserred 
for  its  use.  But  nothing  herein  contained 
shall  preclude  the  said  stale  of  Montana  from 
taxlne  as  other  lands  are  taxed  any  lands 
ownra  or  held  by  any  Indian  who  has  sev- 
ered his  tribal  relations  and  has  obtained 
from  the  United  States,  or  from  any  person,  a 
title  thereto  bv  patent  or  other  grant,  save  and 
except  such  lands  as  hare  been  or  may  be 
granted'to  any  Indian  or  Indians  under  any 
act  of  Congress  cootalnine  a  proTlsion  exempt- 
ing the  lands  thus  grantra  from  taxation,  but 
said  last-named  lands  shall  be  exempt  from 
taxation  by  n\d  sUte  of  Montana  so  long  and 
to  aueh  extent  as  soch  not  of  Congress  may 
prescribe." 

The  words  In  the  forcing  provisions  upon 
which  the  argumentis  based  are  the  following: 
"And  sidd  Indian  lands  shall  remain  under 
the  absolute  jurisdiction  and  control  of  the 
Congreaa  of  the  United  States."  This  Un- 
guage  has  been  considered  In  aevoal  cases  In 
the  courts  of  Um  United  States  with  somewhat 
contradictory  results.  United  State$  v.  Suing, 
47  Fed.  Rep.  809:  United  State*  t.  ParteUo.  4» 
Fed.  Rep.  670;  TruteoU  t.  Surlbut  Land  d  0. 
€b.  78  Fed.  Rep.  01. 

As  equality  of  statehood  is  the  rule,  the 
words  relied  on  here  to  create  an  exception 
cannot  be  construed  as  doing  so,  If,  by  any 
reasonable  meaning,  they  can  beotherwise  treat- 
245]ed.  "The  merereservatlonof  Jurisdiction 
and  control  by  the  United  States  of  "Indian 
lands"  does  not  of  necessity  Blgnlfy  a  retention 
of  jurisdiction  In  the  United  States  to  puniafa 
all  offenses  committed  on  such  lands  by  others 
Uian  Indians  or  against  Indians.  It  Is  argued 
that  as  the  first  portion  of  the  section  In  which 
the  language  relied  on  Is  found  disclaims  all 
right  and  titie  of  the  state  to  "the  unappropri- 
ated public  lands  lying  within  the  boundaries 
thereof  and  of  ^1  lands  lying  within  said  limits, 
owned  or  held  by  an  Indian  or  Indian  tribes,and 
until  the  title  thereof  shall  be  extinguished  by 
the  United  Staica,  the  same  shall  be  and  remiUn 
subject  to  the  disposition  of  the  United  StiUes." 
therefore  the  subsequent  words,  "and  said 
lands  shall  remain  under  the  absolute  jurisdic- 
tion and  control  of  the  United  States, *^are  ren 
dered  purely  tautological  and  meaningless, 
unless  they  signify  something  more  than  the 
reservation  of  authority  of  the  United  States 
over  the  lands  themselves  and  the  title  thereto. 
This  argument  overlooks  not  imly  the  particu- 
lar action  of  Congress  as  to  the  Crow  reserva- 
tion, but  also  the  state  of  the  general  law  of 
the  United  States,  as  to  Indian  reservations,  at 
the  time  of  the  admission  of  Montana  Into  the 
Union. 

On  April  11,  1888  (33  Stat,  at  L.  43).  Con- 
mss  conflrmed  an  agreement  submitted  1^ 
the  Crow  Indians  for  the  sale  ot  a  portion  of 
their  reservation,  and  for  the  survey  and  di- 
virion  In  severalty  of  the  agricultural  lands  re- 
maining in  the  leeervatlon  aa  thus  reduced, 
lei  U.  S.        U.  8..  Boos  41. 


The  act,  however,  provided  that  the  title  to  be 
acquired  by  the  allottees  was  not  to  be  subject 
to  alienation,  lease,  or  encumbrance,  either  by 
voluntary  conveyance  of  the  grantee  or  hu 
heirs,  or  by  the  judgment,  order,  or  decree  of 
any  court,  but  shoula  remain  inalienable  and 
be  not  subject  to  taxation  for  the  period  of 
twenty-five  years,  and  until  such  time  there* 
after  as  the  Prerident  might  see  fit  to  ranova 
the  restriction. 

The  policy  thus  applied  to  the  Crow  reser- 
vatton  Bubsequen  tly  became  the  general  method 
adopted  by  Congress  to  deal  wiUi  Indian  reser- 
vations. In  Feorua^,  1887,  by  a  general  law. 
Congress  provided  "for  the  allotment  of  lands 
in  severalty  to  Indians  on  the  various  rewrva- 
tlons,  and  toextend  the  "protection  of  the[240 
laws  of  theUnlted  States  and  the  territoriesover 
the  Indians,  and  for  other  purposes."  34Stat. 
at  L.  888.  The  act  In  question  contemplated 
the  gradual  extinction  of  Indian  resenrstlona 
and  Indian  titles  by  the  allotment  of  such  lailcis 
to  the  Indians  In  severalty.  It  provided  In 
%  6,  "that  upon  the  completion  m  said  allot- 
ments and  the  patenting  of  said  lands  to  said 
allottees,  each  and  every  member  of  the  re- 
spective bands  or  Ulbes  of  Indians  to  whom 
allotments  have  been  made  shall  have  Ibe  bene- 
fit of  and  be  subject  to  the  laws,  both  civil  and 
criminal,  of  the  state  or  territory  In  which  they 
may  reside."  But  the  act  at  the  same  time  put 
limitations  and  restrictions  upon  the  power  of 
the  Indians  to  sell,  encumber,  or  deal  with  the 
lands  thus  to  be  allotted.  Moreover,  by  g  4  of 
the  act  of  1887,  Indians  not  residing  on  a  res- 
ervation, or  for  whose  tribe  no  reservation  had 
been  provided,  were  empowered  to  enter  a 
de6i2nated  quantity  of  unappropriated  public 
laod'and  to  have  patents  tiierefor,  the  right, 
however,  of  such  Indian  to  sell  or  encumiber 
being  regulated  by  provisions  like  those  con- 
trolling attotments  In  severalty  of  lands  com- 
prised witliln  a  re»crrallon.  From  these  en- 
actments It  clearly  follows  that  at  the  time  of 
the  admisrion  of  Montana  Into  the  Union,  and 
the  use  la  the  «iabling  act  of  the  restrictive 
words  here  relied  upon,  there  was  n  condition 
of  things  provided  for  by  the  statute  law  of 
the  Unltea  States,  and  contemplated  to  arise 
wliere  the  reservation  of  jurisdiction  and  con- 
trol over  the  Indian  lands  would  become  es- 
sential to  prevent  any  implication  of  the  power 
of  the  state  to  frustrate  the  llmitatlonalmpo«ed 
by  the  laws  of  the  United  Btatea  upon  the  liUe 
of  lands  once  In  an  Indian  reservation,  but 
which  bad  become  extinct  by  allotment  In 
severalty,  and  In  which  contingency  the  In- 
dians themselves  would  have  passed  under  the 
authority  and  control  of  the  slate. 

It  is  also  equally  clear  that  the  reservation 
of  jurisdiction  and  control  over  the  Indian 
lands  was  relevant  to  and  is  explicable  1^  the 
pmvixlons  of  g  4  of  the  act  of  1887,  which  al- 
lowed nonreservation  Indians  to  enter  on  and 
take  patents  for  a  certain  designated  qnantUy 
of  public  land.  *Iodeed,If  tbemeanlngor{247 
the  words  which  reserved  jurisdiction  and  con- 
trol over  Indian  landa  contended  for  by  tbe  de- 
fendant In  error  were  true,  then  the  slate  of 
Montana  would  not  only  be  deprived  of  au- 
thority to  punish  offenses  committed  by  her 
own  citizens  upon  Indian  reservations,  but 
would  also  have  like  want  of  authority  for  all 
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offensM  oommitted  by  her  own  cltizeoB  upon 
•ucb  portious  of  the  public  domain  within  ner 
borders  m  mav  have  been  appropriated  and 
patented  to  an  Indian  under  the  temu  of  the 
act  of  1887.  The  conclusion  to  which  the  con- 
tention leads  !•  an  eflBdent  demonstration  of 
Its  fallacy.  It  follows  that  a  proper  apprecia- 
tion of  the  legislation  as  to  Indians  existing  at 
the  time  of  the  pasuge  of  the  enabling  act  by 
which  the  state  of  MoDtaoa  was  admitted  into 
the  Union  adequately  explains  the  use  of  the 
words  relied  upon,  and  demonstrates  that  in 
reserving  to  the  United  States  jurisdiction  and 
control  OTW  Indian  lands  It  was  not  inteoded 
to  deprive  that  state  of  power  to  punish  for 
crimes  committed  on  a  reservation  or  Indian 
lands  by  other  than  lodianB  or  against  Indians, 
and  that  a  consideration  of  the  whole  subject 
fully  answers  the  argument  that  the  language 
rum  In  the  enabling  act  becomes  meaniDgless 
unless  it  be  constnud  as  deprinng  the  state  of 
authority  belonging  in  virtue  of  its  existence 
as  an  equal  member  of  the  Union.  Of  course 
the  construction  of  the  enabling  act  here  given 
Is  confined  exclusively  to  the  Issae  before  us, 
and  therefore  involves  in  no  way  any  of  the 
questions  fully  reserved  in.  United  SkUa  v. 
MeBratiui/,  104  U.  8. 623  [86: 869].and  which 
are  also  Intended  to  be  fully  reserved  here. 

Our  conclusion  is  that  the  circuit  court  of 
the  United  States  for  the  district  of  Uontsna 
had  no  Jurisdiction  of  the  indictment,  but, 
"according  to  the  practice  heretofore  adopted 
In  like  cases,  should  deliver  up  the  prisoner  to 
the  authorities  of  the  state  of  Montana  to  lie 
dealt  with  according  to  law."  United  Stata 
T.  MeBratnejf,  npra,  and  anthorltles  there 
cited. 

TAs  judgment  i$  retereed,  and  the  caiue  re- 
manded for  proceedings  in  conformity  to  this 
opinion. 


248]    PETER  WILSON.  4(3X1. 
e. 

FBED.  J.  ECIESEL  et  A 

(Bee  a  a  Reporter's  ed.  2«8-S6S.) 

Juriedietionat  amount—proper  partiet  to  an  ap- 
peal^iimimal  for  want  qf  parUee, 

L  The  liabUltr  for  IS.000  each,  of  several  defend- 
ants, subeorilwra  tottook  of  a  corpora  tloD.  oaooot 
Kive  ]urladictloa  oa  appeal  to  this  court  from  a 
territorial  ooart,  alttiouKb  tbey  contend  that 
their  subeorlptloos  were  paid  bj  a  ooDveTsnoe  of 
land  owoed  bj  them  jototlj. 

IL  An  appeal  will  be  dtomlased  for  want  of  proper 
parties,  where  the  defeodant*  vitally  and  dlreotly 
Interested  In  and  Decenary  parties  to  It  are  not 
made  parties,  and  there  are  no  summons  aod 
severance,  or  tbeequivalent. 

ft  Aeasedlspoeedof  bya  stateooutt  astoaUthe 
parties  od  a  ground  oommon  to  all,  upon  two 


NOTK.— ^  to  partia  in  error,  who  neeeuarv,  see 
DOte  to  Owlngs  V.  KincaODOn,  8: 727. 

That  only  partUe  to  record  can  be  heard  m  apptal 
or  writ  of  srror,  tee  note  to  Harrison  v.  Nixon. 

9:  an. 

At  to  review  by  Untted  Statea  Supreme  Court  of 
terrttorttil  decisions;  extent  and  manner  of;  die- 
Unetbm  between  an  appeal  and  a  wU  of  error,  soc 
note  tolUoem'Baak  v.  Iowa.  IS:  B67. 
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appeals,  one  taken  by  the  plaintiff  and  tibe  ottter 
by  a  portion  only  of  the  defendants.  wlU  not  h» 
oonsldeied  by  this  eourton  appeal  by  the  plaln- 
tUIODtr.towhtolitbedetendanta  wbobadBMite 
the  other  appeal  aio  not  partlasi 

[No.  189.] 

Argued  and  Submitted  Noeember  S,  1996.  2)»> 
dded  November  SO,  1890. 

APPEAL  from  a  judgment  of  the  Suprecoo 
Court  of  the  Territory  of  Utah  affirming 
the  Judgment  of  tiie  Fourth  Judicial  District 
Court  for  the  Territory  of  Utah  in  favor  of 
Fred  J.  Ciesel  e$  aL,  defendants,  la  an  action 
brought  by  Peter  Wilson,  plaintiff,  against  lald 
defendants  to  oompel  them  to  pay  their  respec- 
tive unpaid  subscriptions  to  the  capital  stoclc 
of  the  Ogden  Power  Company,  to  be  applied 
in  satisfactioo  of  a  judgment  against  said  oom- 
pany.    On  motion  to  dismiss.  Diemimd. 
See  same  case  below,  9  Utah,  S97. 
The  facts  are  stated  in  the  opinion. 
Jfr.  Abbot  R.  Heywood  for  appellees. 
In  favor  of  motion  to  dismiss. 

Meatre.  Ogdea  HUes  and  /.  G.  AtCAffiontf 
fmr  appeUanti  In  opposition  to  motloD. 

Mr.  Chief  Justice  FoUer  delivered  tba 

oplnimi  of  the  court: 

Wilson  recovered  Judgment  against  the  Og- 
den  Power  Company,  a  corporaUon  organised 
under  the  laws  of  the  territory  of  Utah,  for 
$22,405.16,  on  which  an  execution  was  Issued 
aod  returned  wholly  unsatisfied,  whereupon  be 
filed  a  bill  In  the  fourth  judicial  district 
court  for  the  territory  of  Utah,  county  of 
Weber,  against  the  company;  and  a^nst 
Kiesel,  Anderson,  aod  Camanan,  and  many 
others,  to  compel  them  Bevtrally  to  pay  their 
respective  anpaid  aobscriptions  to  the  capital 
stock  of  the  corporation  to  be  applied  in  satis- 
faction of  the  judgment.  Defendants  Eiesel, 
Carnahan,  and  Anderson  were  charged  with 
haviogeach  subscribed  for  fifty  sharesof  the  par 
*valueof  $100  each,  and  with  being  each  [249 
liable  for  $0,000.  They  answered  denying 
that  there  was  anything  due  from  them  to  the 
corporation,  and  allegtuir  that  each  of  them 
had  paid  in  full  and  at  pai  value  tbe  amount  of 
the  stock  subscribed  by  him;. and  averring, 
among  other  tbiogg,  that  plaintiff  was  also  a 
subscriber  and  had  paid  no  part  of  bis  subscrip- 
tion; aod  that  Wilson  had  long  before  sold 
and  assigned  the  said  judgment  and  now  had 
no  Interest  therein;  and  by  way  of  crosa-com- 
plalnt  alleged  that  said  Judgment  was  entered 
by  unautliorized  consent  and  was  fraudulent 
and  void  for  various  reasons  set  forth;  that  it 
had  been  sold  and  transferred  to  third  parties; 
and  that  if  the  action  of  Wilson  againat  the 
company  had  been  tried,  no  greater  sum  than 
$2,000  would  have  been  found  due;  to  which 
cross-complaint  plaintiff  filed  an  answer. 

The  record  ducloses  that  some  twenty-two 
of  the  other  defendants  Sled  their  several  an- 
swers to  the  complaint,  but  does  not  rootaln 
those  answers.  The  cause  was  referred  tu  a 
special  master  to  take  testimony  and  report  his 
findings  thereon,  and  he  subsequently  filed  a 
report  containing  twenty-one  findings  of  Tact, 
embracing  a  finding  that  defendants  Klesel, 
Carnahan,  aod  Anderson  had  paid  their  sub- 
scriptions to  tha  capital  stock  in  full,  and  to 
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theta  tba  master  added  twraty-Diiw  farther 
flndtiigi,  makiag  fifty  Id  all.  Ai  a  eoDclnifon 
of  law  Um  Diaata  lecommeDded  that  the  court 
flsd  that  plalotUf  was  entitled  to  a  judfrmeot 
fa  the  Mim  of  $16,600.02;  that  some  tbtrty- 
tvo  Dsmed  defeodaiita,  not  iDcIudlog  Eicad, 
Camshan,  aod  Anderson,  should  be,  reepec- 
tUely,  ordered  to  pay  their  unpaid  subscrip- 
tiona  Id  the  amoonta  slated;  and  that  said 
amounts  dionld  be  applied  In  payment  of  the 
judgment  and  coats.  A  decree  was  thereupon 
tendered  In  favor  of  plaintiff,  April  29, 1898, 
making  the  flodlDgs  and  concluslooi  of  the 
master  the  flodlogs  and  conclosioDs  of  the  dis- 
trict court,  and  awarding  Judgment  against 
each  of  some  thirty  defendants  for  amounts 
stated  ssTerally  and  separately  as  to  each,  and  in 
favor  of  some  seven  defendants  under  a  atipu- 
20O]  latloB  that  they  had  paid  their  "several 
subscriptions,  and  also  in  favor  of  defendants 
Eiesel,  Camahan,  and  Anderson.  Plaintiff 
moved  (or  a  new  trial  as  to  Eiesel,  Caniaban. 
and  Anderson,  which  was  denied,  and  he  ap- 
pealed to  the  supreme  court  of  the  territory 
horn  the  judgmeot  In  favor  of  Kiesel,  Cama- 
htM,  and  Anderson,  and  from  the  order  over- 
ruling the  motion  for  a  new  trial.  The  record 
does  not  contain  the  appeal  of  the  other  defend- 
anta  from  the  judgment  which  bad  been  ren- 
dered in  favOT  of  plaintiff  and  against  them, 
but  it  appears  from  the  o[^ion  of  the  supreme 
court  of  the  territory  that  they  did  so  appeal, 
and  that  all  the  contesting  defendants  were  be- 
fore that  court. 

On  January  20,  1894,  the  Judgment  of  the 
district  court  on  plaintiff's  appeal  was  affirmed 
with  costs.  On  the  same  day  the  opinion  of 
the  supreme  court  of  the  territory  was  flled  in 
the  case,  a  copy  of  which  was  transmitted  In 
accordance  with  our  rule.  Is  referred  to  by 
counsel  for  appellant  as  part  of  the  record,  and 
at  such  may  serve  to  supply  certain  marked 
deficiencies  otherwise  existing  therein.  From 
this  opinion  it  sppears  that  plaintiff  appealed 
from  the  judgment  In  favor  of  Eiesel,  Cama- 
han, and  AnderBOn,  and  that  twenty-four  other 
defeodaois  appealed  from  the  judgment  against 
them.  The  supreme  conrl.  after  refaearstog 
the  feets  In  the  case,  stated  the  question  on 

Elatntlff's  appeal  to  be  whether  Efnel.  Carna- 
an,  and  Anderson  had  paid  their  subscriptions 
to  Uie  capital  stock  of  the  company  as  con- 
tended on  thehr  behalf;  and  that  the  questions 
raised  on  the  appeal  of  the  other  defendants 
were  whether  plaintiff  while  a  delinquent  sub- 
scriber himself  could  maintain  this  action  in 
cgultv  Bgainst  other  delinquent  subscribers; 
whetner  the  Judgment  at  law  in  Wilson's  favor 
was  fraudulent  and  void;  and  whether  if  the 
judgment  was  valid  plaintiff  could  maintain 
an  action  on  It  as  the  real  party  in  interest.  The 
supreme  court  held  that  a  delioqucnt  subscriber 
could  maintain  the  action  but  must  contribute 
pari  pamt  with  the  other  subwribers  to  the 
payment  of  the  amount  due  him;  that  the  judg- 
ment was  not  coodaslve  on  the  subecribera, 
ought  to  have  been  reduced  by  a  very  large 
amount,  and  would  have  to  be  reversed  in  order 
to  afford  the  subscribers  tbe  opportUDlty  to  test 
:2511  the  validity  of  "Wilson's  claim  against 
the  corporatloD;  aod  that  Wilson  was  not  the 
real  putj  In  Inlereat  at  the  beginning  of  the 
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action  and  could  not  maintain  It  In  his  own 
name,  which  latter  conclusion  called  for  the 
afflrmanw  of  the  judgment  in  favor  of  Eiesel, 
Caroaban,  and  Anderson,  and  the  absolute  re- 
versal of  tbe  judgment  against  the  other  de- 
fendant and  tbe  remanding  of  tbe  cause  to  tbe 
court  below  with  directions  to  dismiss  tbe  ac- 
tion, it  being,  therefore,  unnecessary  to  pass 
on  the  question  as  to  whether  or  not  Elnel, 
Camaban,  and  Anderson  had  paid  thdr 
subscriptions  to  tbe  capital  stock  of  the  com- 
1  ioy. 

while  tbe  judgment  of  affirmance  appears 
in  tbe  record  the  Judgment  of  reversal  with 
directions  does  not.  From  the  Judgment  of 
affirmance  tbe  plaintiff  appealed  to  this  court 
and  gave  bond  running  to  Eiesel,  Camahan, 
and  Anderson,  or  either  of  them,  and  citation 
was  issned  to  Eiesel,  Oamaban,  aod  AndertoD 
only. 

Jt  is  evident  from  the  foregoing  statement 
that  this  appeal  must  be  dismissed.  Tbe  com- 
plaint alleged  that  Eiesel,  Carnahan,  and 
Anderson  each  subscribed  to  fifty  shares  of  tbe 
capital  stock  of  the  Ogden  Power  Company  of 
the  par  value  of  (100  each,  and  that  each  was 
liable  for  $5,000  for  which  recovery  was 
sought  This  did  not  reach  the  jurisdicilonal 
amount.  Chapman  v.  SandXey,  ISl  U.  S.  443 
[88: 237J. 

It  is  true  that  these  defendants  contended 
that  the  amount  due  from  each  on  their  several 
subscriptions  had  been  paid  by  a  conveyance 
of  land  which  was  owned  by  tbem  jointly,  but 
the  matter  in  dispute  was  tbe  liability  of  each 
for  $5,000,  and  the  fact  that  their  several  sub- 
scriptions may  have  been  paid  with  Joint  prop- 
erty would  not  make  the  question  of  tbe  lia- 
bility of  each  a  question  of  the  liability  of  all, 
and  they  did  not  seek  a  recovery  over.  But  it  is 
said  that  the  matter  indispuie  far  exceeded  the 
Jurisdictional  lijnit,  because  Eiesel,  Carnahan. 
and  Anderson  had  filed  a  cn^comptaint  seek- 
ing to  set  aside  and  cancel  Wilson's  Judgment 
against  the  Ogden  Power  Company,  which  was 
a  Judgment  for  $22,405.16.  This  contention, 
however,  only  demonstrates  that  tbe  appeal 
must  be  dismissed  for  wantof  proper  pnrties. 
*a8  the  other defeDdaDtsweredirectIyaod[252 
vitally  interested  In  tbe  disposition  of  tbecross- 
complHint,  and  necessary  parties  to  tbe  appeat 
Not  having  been  made  such,  and  there  being 
no  summons  and  severance,  or  the  equivalenC 
the  appeat  cannot  be  sustained.  DavU  v.  Jfer- 
cantiU  Trutt  Co.  152  U.  8.  600  [88:5681;  Eartte» 
V.  Wilaon,  148  U.  8. 179  [86;  9881. 

Indeed  ibis  objection  is  fatal  Id  any  view, 
for  while  this  record  Is  manifestly  inadequate 
and  insufficient,  It  does,  appear  and  la  con- 
ceded that  the  other  defendants  were  before  tbe 
supreme  court  of  the  territory  on  their  own  ap- 
peal as  well  as  Eiesel,  Carnahan.  and  Ander^^on 
on  Wilson's  appeal,  aod  that  the  case  was  dis- 
poaed  of  as  to  all  of  them  on  a  ground  com- 
mon to  all.  We  cannot  be  required  to  condder 
such  a  case  by  piecemeal,  and  if  we  were  to 
take  jurisdiction  and  determioe  tbe  questions 
which  have  been  argued  at  tbe  bar.  wc-  should. 
In  fact,  be  disposing  of  matters  affcclin:;  par- 
Lies  not  before  us  aod  who  have  been  afforded 
no  opportunity  to  be  heard. 

Aj^cai  dimiaMd. 
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OEORaE  A.  FOWLER  H  at.,  Ptfk.  in  Srr., 

9. 

&  WARREN  LAHSON  «t  «f. 
a  0.  BeporMrt  ad.  MMBB^ 

L  Ao  MrigniDaDt  of  errots  It  atUTalltble  for  tbe 
parpoae  of  ■taowUv  ur  SMenl  qumUoq  deoUed, 
wbere  tbe  record  Inelf  does  oot  ehow  that  may 
■ooh  gueetiOD  wu  pMsed  upoa  bj  (he  Mate  court. 

&  WbereaoMClsbroujrhttQtbisoourtoacrror.or 
■ppaelfroma  Judfnnentof  ftitste  oooit,  nateoa 
ttappeuintbe  reoord  tliat  a  Federal  qneetlon 
wia  ntaed  and  decided  Id  the  atata  eoort  this 
eoarc  k  without  jurbdlctlon. 

[Na  88.] 

.  Atfuedland  Submitted  November  9, 189$.  De- 
cided JTotenUter  SO,  1896. 

rX  ERROR  to  the  Supreme* Court  of  the 
■tale  of  IIllDois  to  review  a  decree  of  that 
oouTt  affirmio);  tbe  decree  of  tbe  Appellate 
Court  of  that  state  reveratng  tbe  decree  of  the 
Superior  Court  of  Cook  County  tor  a  recovery 
by  plafDtiffa,  Cbarlea  A.  Vomiattai,,  agaloat 
8.  Wairea  Lamioii  et  al.,  def^aota,  atock- 
bolden  Id  ao  insolrent  oorpontlim,  of  the 
amount  of  a  jadgmeatagaiuac  the  corporatioD. 
JHemined. 
See  same  eaae  below,  140  111.  472. 
Tbe  facta  are  stated  Id  tbe  opinion. 
JfeHm  B.  F.  Thompson,  Q.  W.  DOama- 
Ur,  Phink  B.  Ctark,  and  Wm,  it  Wilkitu  for 
plaluiiffs  in  error. 

Mewt.  L.  H.  Biaboa  ud  A  Jf.  Kirtan 
for  defendaDts  in  error. 

Mr.  ITuatice  Poekhaa  deliTered  tbe  opinion 
of  tbe  court: 

Tbe  printed  record  which  *ia  before  tbla 
court  in  tbia  caae  is  ao  fragmentary  in  Ita  nature 
as  to  leave  do  foundation  for  ua  to  even  guess 
that  there  was  a  Federal  question  In  the  case, 
or  lhat  it  waa  decided  by  tbe  state  court  against 
the  right  DOW  aet  up  by  plalntiffB  in  error. 

The  record  opeoa  with  an  assigomeat  of 
errors  which  it  la  alleged  were  made  by  tbe 
aupreme  court  of  Illinins,  and  fourteen  grotfoda 
of  error  are  set  forth,  maoT  of  them  setting  up 
that  such  court,  by  tbe  Judgment  in  suit,  erred 
In  the  decision  of  several  Federal  questions. 
Then  follows  the  writ  of  error.  Then  cornea 
what  is  termed  a  decree  in  tbe  case  of  George 
Fouler  T.  Cherokee  BriUiant  Coal  <£  Mining 
Oaatpanp  and  olbera,  in  tbe  auperior  court  of 
Cook  county,  Illinois,  which  decree,  after  re- 
citing tbe  fact  of  a  hearing  and  a  reference  to 
a  master  In  chancery  and  bia  report  thereon, 
proceeds  to  make  certalD  flndiogs  of  fact,  aDd 
to  give  extracts  from  the  ConaUtution  and  stat- 
utes of  Kansas,  which,  briefly  atated,  are  as 
follows: 

(1)  The  Incorporatloo  of  tbe  coal  and  min- 
ing company  under  tbe  statute  of  Eanaaa. 
(8)  An  extract  from  tbe  Constitatloii  and 


statatea  of  Kansas  pnnrldlnff  for  a  double 
liability  of  Btockhokun  ot  an  insolTeot 

poratton. 

(8)  An  extiBOt  fton  the  atatntea  of  Kanaas 
providing  for  tbe  dlssc^atlon  of  corporations 
and  for  a  recovery  against  tbe  stockholders 
therein  for  debts  due  from  tbe  company. 

(4)  An  extract  from  the  statutea  of  limita- 
tion of  Eansaa  relating  to  ahaoondb^  or  oon- 
oealed  debtors. 

(B)  Findings  of  Indcftttedofss  from  the  coal 
and  mining  company  to  the  Fowlnrs,  idalntfib 
io  error;  the  giving  of  a  note  aod  mortgage 
for  such  indebtedness,  and  default  In  the  pay- 
ment thereof.and  a  dissolution  of  the  companr. 

(6)  The  recorery  of  judgment  In  Illinois  In 
favor  of  the  'plaintiffs  Id  error  herein  oo  [254 
account  of  the  debt  doe  them  tram  the  corpora- 
tion; the  Isane  and  return  of  exeeation  upon 
aoch  judgment  wlKdly  imaatlalled. 

CD  The  owoenhtp  of  stock  In  the  company 
by  tbe  Lamsona. 

Upon  these  fladlnga  the  decree  directs  a  re- 
covery by  tbe  plaintiffs  herein  against  the 
defendants  Lamsons,  stockbolders  In  the  dis- 
solved and  iDsolvent  corporatitio,  of  the  amount 
of  Ihe  Illioois  judgment  against  the  corporation 
which  had  been  obtained      pialntifls  herdn. 

This  decree  is  followed  In  tbe  record  bv  an 
order  made  bv  tbe  appellate  court  in  Illinois 
reversing  the  oecree  of  tbe  court  below.  Then 
follows  an  assignment  of  errors  committed  bv 
the  court  to  ordering  such  reveraal.  after  which 
the  opinion  of  Judge  Wilkin  of  the  supreme 
omrtof  Illloota  Is  printed,  which  affirms  the 
judgmeot  of  the  appellate  court.  la  that 
opinion  oo  Federal  question  is  discussed  or 
decided.  The  point  actually  decided  tiy  the 
supreme  court  of  Illiaoia  was,  aa  shown  by 
that  opinion,  that  tbe  Constitution  and  statutes 
of  Kansas  in  relation  to  the  UaWlity  of  stock- 
holders In  an  Insolvent  oorpoTstion  provide  a 
special  remedy  for  enforcing  that  liability,  and 
that  aueb  remedy  only  could  be  puraued,  and 
that  the  courts  of  lUluoIs  would  not  enforce  a 
statutory  liability  under  a  Kansas  statute  pro- 
viding a  special  remedy  against  Btockholdiera. 
Following  this  opinion  Is  a  decree  of  afflrm- 
aace  by  tbe  supreme  court  of  Illinois;  after 
which  comas  a  petition  tor  a  writ  of  error 
from  tUs  court  and  an  allowance  thereof. 
This  completes  the  record. 

It  will  be  seen  that  there  are  no  pleadinga  to 
the  reoord;  no  evidence  is  returnen;  no  excep- 
tions to  any  decision  of  tbe  court  are  to  be 
found;  00  request  to  tbe  court  to  find  upon 
any  Federal  queatton;  no  refusal  of  the  court 
to  and;  and  no  flndlneuponlany  such  oueatlon. 
Thus  there  la  an  entire  absence  in  tbia  whole 
record  of  any  fact  showing  that  tbe  supreme 
court  of  Illinois  or  either  of  the  lower  courts 
decided  any  Federal  question  whatever.  Tbe 
assignment  of  errors  aUeged  to  have  been  made 
by  the  IIUdoIs  aupreme  court  la  unavailable  for 
the  purpose  of  showing  any  Federal  question  de- 
cide, where  the  reoora  itself  does  not  show  that 
"any  such  question  waa  passed  upon  hy  [S05 


Nom— to  JvrledictUm  of  Federal  over  state 
eciirls;  fMCcasttv  itf  Adsrnt  queetlon;iatateontUtuU» 
Federal  quoAion,— tee  cote  to  tr»i«*iHii  y.  Western 
Land  Oo.  V:  M7. 

At  to  iMisMetianln  As  UnlUd  Statee  Buvreme 
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Court  inhere  noeral  gueatton  arUee  or  tcftert  are 
drawn  in  queatim  atatMeB,  treaty,  or  Oonrfttutton. 
see  aotea  to  XarUn  v.  Hunter.  4:  9t,  Ifottbewa  v. 
Zane,  ftSH,  aod  mUlama  t.  N<nTlB,  6e  171. 
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the  >Ute  court.  MiMouri  P.  B.  Ch.  t.  Fitt- 
gtraU,  160  U.  8.  6S6-07Q  [40:  686-S40]. 

Wbcre  a  case  is  broaffht  to  this  coart  on 
error  or  appeal  from  a  jodrmeDt  of  a  state 
court,  tulew  it  appear  !□  toe  record  that  a 
Fednal  question  was  raised  in  the  state  coart 
before  the  entry  of  final  judement  In  the  case, 
this  court  la  without  lurisdlction.  Simtiurman 
T.  Nebraska,  116  U.  S.  54  [39:  5861. 

It  has  also  been  frequently  decided  that,  to 
glTe  thia  court  jurisdiction  on  writ  of  error  to 
a  state  court,  it  must  appear  afflrmatirely,  not 
only  that  a  Federal  qnestkm  was  imseoted  for 
decision  by  the  state  court,  but  that  its  de< 
cUon  was  Becesaaiy  to  the  detennloatlon  of 
the  cause,  and  that  It  was  decided  adrersely 
to  the  party  daimlog  a  right  under  the  Fed- 
eral laws  or  Constitution,  or  that  the  judg- 
ment as  rendered  conld  not  have  been  siveo 
without  deciding  it.  Eustta  r.  BoOet.  160  U. 
8.  861 187: 11111:  Catifornia  P&vder  Workt  t. 
J>aH»,  151  n.  S!  880-^  [S8:  206,  WQ;  MU^ 
muH  P.  B.  C«.  T.  FUKgeraU,  100  U.  8.  666- 
676  f40:  686,  5401. 

Nothing  of  the  kind-  appears  from  this 
lecord.  and  At  larit  <tf  error  mvtt  tktrtfore  ie 


JOSBPH  LALONB  «C  of..  J^., 
% 

UMITBD  STATE& 
(Baa  S.  OL  Beporter*S  od.  XMBU 
Pro^^lf  fraud— frauiuleni  fttui&m. 

L  A  men  pieponderaoee  of  OTldenoe  wbloh  at 
the  same  Ume  Is  ragne  or  tmbfffuoue  Is  not  suffl- 
otrattowarrantaflndlorof  fraud,  and  will  not 
sustain  a  Judgment  based  od  auch  flndtnir. 

H  A  pensloo  otrtalned  for  partial  pa  ralrske  claimed 
to  tiare  resulted  from  disease  and  alvkuess  ron- 
traoted  In  ttie  ■noT'  cannot  be  held  fraudulent  br 
•bowlnff  that  the  paralysis  was  the  dlreot.  imme- 
diate result  of  a  tdow  or  aoddeot,  U  tbe  prior 
iriijitcal  oondltion  eaused  ill  bsattli  and  ez- 
poaurelntkeannr  mar  fairly  be  tegatdedasa 
eonenrrlnir  eansa  of  tbe  pataljels. 

[Na4.] 

aubmitUd  October  IS,  1896.   Decided  JTmsm- 
fierJ0.18M. 

APPEAL  from  a  decree  of  the  Cbvult  Court 
of  the  United  States  for  tbe  Eastern  Dis- 
trict of  Wisconsin  in  favor  of  tbe  United  States, 
plaintiff,  agalost  Joseph  Lalooe  et  at,  for  a 
recovery  for  the  amount  of  money  received 
from  them  from  a  pension  fund  with  interest, 
and  also  a  deposit  in  tbe  bank,  and  also  de- 
creeing the  sale  of  certain  real  property  and 
that  the  proceeds  be  applied  to  tbe  payment 
back  of  pension  monc^,  alleged  to  luve  been  ob- 
tained by  fraud.  SMoned,  and  case  remanded 
with  dlteetions  lo  dinnlis  the  suit. 
Tbe  facts  are  stated  in  the  opinion. 


Meetre.  A.  T.  Britton  and  A.  B.  Brown* 

for  appellanls. 

Jtfr.  jSobMs  Ocmnad,  Solicitor  General, 
for  appellee. 

Hr.  Justice  Peekhain  delivered  the  opinion 
of  the  court: 

This  Is  a  suit  in  equity,  brought  \tj  tbe 
United  Ststes  to  recover  back  ceruin  moneys 
which  had  theretofore  been  paid  the  appellaot 
Joseph  Lalone,  upon  the  granting <tf  bis  appli- 
cation for  a  pension,  and  to  eDjoin  the  defend* 
ant,  the  First  National  Bank  of  Beaver  Dnm, 
Wisconsin,  from  paying  out  certain  moneys 
deposited  therein  by  the  appellant  Margaret 
Lalone.  the  wife  of  Joseph,  and  which  monevs 
were  alleged  to  be  part  of  those  paid  to  Josepn. 
and  to  enjoin  tbe  oonveyance  of  certain  real 
eaute.  the  1e^  title  to  which  was  vested  in 
the  defeodaot  Margaret  Lalone,  and  which 
plaintiff  alleged  to  have  been  purchased  by 
her  with  a  poHionorsuch  mon^s,  and  to  vest 
tbe  title  to  such  moni^  and  real  eatata  In  tbe 
United  SUtes. 

Tbe  ground  upon  lahich  a  recovery  of  the 
moneys  was  sougbt  was  that  tbe  pension  had 
been  obtained  through  the  fraudulent  acu  and 
representations  of  tne  Individual  defendants. 
The  bill  alleged  that  tbe  defaodant,  Joseph 
Lalone,  filed  with  tbe  pension  bureau,  on  tbe 
19th  day  of  May,  1880.  a  claim  for  a  pension 
on  account  of  partial  paralysis  due  to  disease 
and  sickness  contracted  while  serving  In  the 
army  during  1865;  that  after  the  constderation 
of  such  claim  for  a  period  of  eight  years,  and 
untn  April  81,  1M6,  the  application  was  al- 
lowed, and  more  than  $5,000  were  paid  to  tbe 
applicant  as  arrearages  of  pension,  and  the  sum 
of  $80  per  month  thereafter  waa  allowed.  Tbe 
bUI  then  alleged  that  the  partial  paralysis  which 
Lalone  claimed  he  was  suffering  from  and 
which  be  «dd  resulted  from  the  disease  and 
sickness  contracted  while  In  such  army  service 
was  not  tbe  result  of  any  such  cause,  and  that 
Lalooe's  allegation  to  that  effect  was  false  and 
fraudulent,  and  intended  to  deceive  tbe  offi- 
cers charged  with  the  duty  of  examining  and 
allowing  such  claim,  and  that  it  did  i>o  deceive 
them;  that  claimant's  disability  *was[2ff7 
caused  byand  resulted  fromanacddentsuffetcd 
by  him  long  subsequent  to  his  discharge  from 
tbe  army;  that  Lalone  had  turned  the  pension 
moneys  received  from  the  government  over  to 
his  wife,  Margaret  Lalone,  who  had  deposited 
$5,000  thereof  in  her  name  In  the  First  Na- 
tional Bank  of  Beaver  Dam,  Wisconsin,  and 
had  thereafter  withdrawn  all  but  about  $1,500 
thereof,  and  with  It  had  purchased  180  acres 
of  land  In  Dodge  county,  Wisconsin,  subject 
to  an  existing  mortgage  of  $1,800;  that  Mar- 
garet LsloneliBd  knowledge  of  and  was  a  party 
to  tbe  fraud  alleged.  The  bill  asked  for  a  de- 
cree giving  the  United  States  the  residue  of 
the  fund  In  tbe  bank  and  a  conveyance  of  the 
realty  aod  for  an  injunctloo  pendente  lite. 
UpOQ  tbe  flHnc  of  Xb»  mil  an  Injunction  «m 
Issued.  The  fndlTldua]  defendants  each  an- 


'SOfxm.—Ae  to  fraud  and  undue  injhwnce  In  avoid' 
ones    deed  or  itfll,aee  note  to  Hardlnr  v.  Haodr, 

•cm 

At  to  fnmtd  or  <Qe0a(  conMeration.  ttov)  fartoOl 
ovoid  eiMitrasC.  ass  note  to  AmosmniK  v.  Toler. 

6:408. 

IM  U.S. 


A$  to  eaneitaUon  of  a  deed  or  a  eontraet  in  tqaitv 
fiir  fraud,  eonoeotawnC,  or  mtorepreientaHoft,  see 
note  to  Neblett  v.  Haetariaod,  Os  47L 

A$ta fraud: m/m>iuHo  vert;  dutyto  Msstosf,  sea 
note  to  Cleavrtand  V.  Smith,  89: 8h, 
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twered  under  oath  denylDg  all  the  charges  of 
fraud  made  by  the  bill.  The  baok  admitted 
iu  possession  of  $1,600  deposited  hj  Margaret 
Lalone. 

On  the  testimony  submitted,  which  oon- 
■isted  of  thei  depositions  of  many  witnesses, 
the  circoit  court  rendered  a  final  decree  in  fa- 
Tor  of  the  United  States  against  the  indirldoal 
defendants  for  a  -recoTefj  of  the  amount  of : 
money  recelred  iny  them  from  such  pensioD 
fund,  with  interest;  the  decree  also  provided 
that  tbe  bank  should  pay  the  $1,600  on  depcslt 
with  It  Into  the  United  Btatet  Treasury;  It  also 
ordered  tbe  sale  of  the  real^,  tnd  that  tbe  pro- 
ceeds of  the  sale  aboald  be  applied  to  tbe  pay- 
ment of  tbe  money  decreed  against  the  Lalones, 
with  encutfon  for  any  deficiency. 

Tbe  case  is  now  before  us  for  review.  In 
alt  proceedings  Instituted  to  recover  moneys 
or  to  set  aride  and  aniral  deeds  or  contracts  or 
other  written  fnstruments  on  the  ground  of 
alleged  fraud  practised  by  a  defendant  upon  a 
plaln^fT,  the  rule  is  of  long  standing  and  Is  of 
universal  application,  that  the  evideDce  tend- 
ing to  prove  the  fraAd  and  upon  which  to 
found  a  verdict  or  decree  must  be  dear  and 
satisfactory.  It  may  be  drcamstantisl,  but  It 
must  be  persuaslTe.  A  mere  preponderance 
of  etrldeoce  mich  at  the  same  time  is  vague 
or  amblffuous  is  not  sufficient  to  warrant  a 
finding  of  fraud,  and  will  not  sustain  a  judg- 
ment based  on  such  flndlog.  The  rule  ob- 
'  tains  in  cases  of  alleged  fraudulent  repreeenta- 
268]  tloDs  made  to^ao  officer  of  the  govern- 
ment upon  the  faith  of  which  the  officer  has  Is- 
sued a  patent  or  done  any  other  official  act  upon 
which  the  rights  of  the  party  making  the  mis- 
representations may  be  founded.  This  prio- 
'  ciple  Is  exemplified  in  United  Stales  Iron 
Stiver  Min.  Co.  128  U.  S.  078  183:  671],  and 
cases  cited,  and  is  not  confluM  to  cases  of 
patents  for  lands. 

Examining  tbe  record  In  this  case,  and  afta 
perusing  the  whole  evidence  contained  therdo. 
and  having  in  miod  the  rule  above  stated,  we 
are  entirely  coavinped  that  the  evidence  on  the 
part  of  the  plaiDtiff  when  read  in  connection 
with  thsl  which  was  given  on  the  part  ot  the 
defeadaots  falls  far  short  of  tbe  requirements 
of  the  rule. 

There  are  some  facts  which  are  establisheii 
uncontradicted  evidencelo  tbe  case.  Joneph 
Lalone,  one  of  the  defendaota  and  the  Individ- 
ual to  whom  the  pension  was  granted,  vas,  at 
tbe  lime  of  his  eolistmeot,  a  young  man  of 
about  tbirt^-twoTearaof  age,  of  French  eztrac- 
tioa.  and  living  fn  tbe  state  of  Wisconsin.  In 
1864  be  enlisted  aa  aprivate  to  one  of  tbe  Wis- 
consin regiments.  He  was  famed  at  that  time 
among  hu  townsmen  for  his  physical  strength 
and  perfect  health.  As  many  of  the  witnesses 
exprened  it.  he  was  one  of  the  healthiest  men 
they  ever  saw.  He  was  with  bis  regiment  in 
tbe  Army  of  Virginia,  and  during  the  winter 
and  spring  of  16w  be  contracted  a  disease  and 
was  in  the  hos|dtal  at  Alexandria  In  VirglDla, 
suffering  from  what  was  tiiougbt  to  be  dumb 
ague,  or  fever  and  ague,  aa  stated  by  some  of 
the  witneasee.  He  came  back  to  his  home  In 
Wisconsio,  after  his  discharge  in  August,  1866, 
badly  shattered  in  health,  and  sickly  in  appear- 
ance, to  such  an  extent  at  scarcely  to  be  recog- 
nized by  some  of  hia  former  trieoda.  Hn 
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complexion  and  color  were  bad.  He  seemed 
to  have  no  strength  In  his  legs,  walked  in  a 
trembling  way.  and  seemed  unable  to  do  any 
hard  work.  (There  la  some  dlfterence  in  opin- 
ion among  the  witnesses  as  to  the  extent  of  hia 
sickness  when  he  came  from  the  army.)  Some- 
time in  the  spring  or  early  summer  of  186tf  or 
1867  be  suffered  from  a  stroke  of  paralyds.  re- 
sulting in  the  almost  complete  loss  of  tbe  use 
of  one  side  of  his  body,  and  affecting  hia 
speech  and  to  some  extent  bis  mind.  From  that 
time  *antll  the  tlmeof  the  trialof  thlgcase[  369 
be  baa  suffered  without  tntermisaioo  and  with 
scarcely  any  Improvenient;   In  making  hia  ap- 

EUcatlon  for  a  pennon  In  1880  he  claimed  that 
is  paralysis  was  the  result  of  his  experience 
In  tne  army  and  of  bis  exposure  incident  to 
army  life  and  of  the  dlsMse  he  there  con- 
tracted. So  far  tbe  evidenoe  ia  aabstaotially 
unoontndloted.  Th«e  i^  however,  a  eonflict 
In  regard  to  the  Immediate  canse  of  the  paraly- 
sis. Two  witnesses  upon  the  part  of  the  gor- 
emment,  who  were  boys  at  the  time  of  the  al- 
leged occurrence,  testified  that  they  saw  tbe  de- 
fendant thrown  from  his  wagon  while  drivli^ 
along  the  road,  and  It  la  claimed  that  Im- 
mediately or  soon  tbeseafter  tbe  paralsrsia 
peared.  It  is  claimed  that  the  evidence  on  the 
part  of  tbe  government  shows  that  before  this 
accidentbe  bad  e^lbltedno  signs  of  any  paraly- 
sis, and  that  he  bad  been  fairly  capable  from 
the  time  of  his  return  from  the  army  up  to  the 
time  of  the  accident  to  attend  to  the  work  on 
his  farm  like  any  other  man  of  bis  age.  Other 
witnesses  for  ttw  government  testified  to  the 
general  speech  of  the  peotde  at  that  time  that 
I^one  hBid  been  thrown  nom  hli  wagon  and 
had  received  severe  injuries,  resulting  in  pa- 
ralysis, from  which  he  never  recovered.  On  the 
other  band,  the  Individual  defendants  denied 
the  occurrence  of  any  auch  alleged  accident, 
contradicted  the  evidence'  of  tbe  govemmeof  a 
witnesses  as  to  its  happening,  and  gave  evi- 
dence tending  to  show  tbat  soon  after  his  re- 
turn from  tbe  armv  Lalone  suffered  a  ali^t 
paralytic  stroke,  and  that  he  was  unable  to  do 
tbe  ordinary  work  of  the  farm  from  the  time 
of  his  return,  and  that  In  the  spring  of  1866  he 
sustained  the  laat  stroke,  frcnn  the  effects  of 
which  be  never  reooverol,  and  was  then  anf- 
fering. 

Upon  a  careful  perusal  of  tbe  evidence  we 
think  it  clearly  appears  that  Lalone  was  not 
able  to  work  on  his  farm  from  the  time  of  his 
return  as  he  had  been  accustomed  to  work  be- 
fore his  departure  for  the  army.  Many  yeara 
have  elapsed  since  those  events,  and  it  la  not 
strange  tbat  witnesses  differ  somewhat  as  to 
Lalone'a  condition  when  be  returned,  or  as  to 
tbe  first  appearance  of  the  jparalvsla  with 
wiiich  he  Is  unquestionably  amlcteo,  and  un- 
der which  he  has  suffered  and  been  almost  help- 
less *for  nearly  thirty  years.  Whether  it  [260 
was  the  direct  result  of  his  army  life  and  the 
disease  there  contracted,  or  the  direct  and  im- 
mediate result  of  tbe  alleged  acddent.  aeems  to 
be  the  chief  subject  of  conflict  in  the  oTtdence 
of  the  witnesses. 

It  is  unnecessary  and  It  would  serve  no  good 
purpose  for  us  on  this  occasion  to  go  Into  an 
extended  and  minute  review  of  the  evidenoe 
given  on  both  aides  of  this  case.  It  has  been 
read  with  great  care  and  the  moet  that  can  be 
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Mid  ta  th«t  after  a  careful  perusal  of  all  of  It 
tbeie  are  some  circumstances  shown  which 
might  raise  a  doubt  as  to  whether  the  last 
stroke  of  paralysla  did  oot  occur  immediately 
<w  soon  after  the  alleged  acddeni.  We  are  not 
entirely  satisfied  from  the  erldenoe  that  the 
■ocMent  la  troth  oocnnecl  lo  the  manon  and 
to  the  extent  aa  testified  to  by  the  wituesaes 
who  spoke  in  lenrd  to  it,  and  who  were  quite 
youne  boys  at  toe  time  they  allege  that  it  oap- 
peoed,  which  was  almost  thirty  years  before 
the  time  they  testified.  Bat  even  if  we  were 
satisfied  from  the  evidence  that  the  accident 
took  place  as  described  by  these  witnesses,  we 
ahoald  stiU  feel  that  the  esse  on  the  part  of 
the  goTernment  bad  not  been  made  out  with 
that  deameas  which  ts  requisite  in  order  ta 
base  a  fladlng  of  fraod.  It  is  oot  and  cannot 
be  disputed  uat  ILalone  went  to  the  army  a 
healthy  man  and  come  back  very  greatly  altwed 
and  to  all  appearances  a  rery  sick  man.  It  is 
ttBcontradletea  tiiat  while  is  the  army  he  suf- 
fered fron  some  very  grave  and  eDemtlog 
ferer,  and  that  he  was  treated  for  It  in  the 
hospital  Alexandria.  The  medical  wit- 
nesses called  on  the  part  of  the  gOTerdment 
themaelvea  admit  that  paralysis  might  auper- 
Tene  mon  readily  In  the  case  of  one  who  had 
naterlallj  suflerra  from  some  diseaae  and 
who  had  not  reoomed  from  its  effects,  such  as 
ferer  and  ague,  than  it  might  In  the  case  of  a 
healthy  man,  or,  as  one  of  them  sidd,  "just  to 
the  extent  that  his  Tltal  forces  were  depressed 
the  disease  ander  which  he  suffered  he 
would  be  Just  that  mncli  less  able  to  with- 
atand  rickneas  or  injury,  and  that,  therefore, 
an  Injury  whldi  might  not  have  resulted  with  a 
perfectly  well  person  in  such  injury  to  the  brain 
as  to  cause  panlysls  might  be  followed  with 
26  l]*such  result  more  readily  In  the  casaof  a 
man  who  bad  suffered  from  a  prerious  illness 
and  was  still  laboring  under  its  depressing  ef- 
fects." In  the  latter  case,  while  the  blow  or 
accident  might  be  the  dixect,immediate  causeof 
the  paralysis,  yet  the  prior  physical  condiiloo  of 
the  subject  caused  by  til  bealib  and  exposure  in 
the  army  and  the  sickness  which  he  endured 
while  in  the  hospital  In  Vlrftiofa,  from  which 
he  was  then  suffering,  might  fairly  be  regarded 
as  a  concurring  cause  of  such  paralysis.  It 
could  oot  be  said  to  be  a  fraud  U  any  rate,uDder 
such  a  state  of  facts,  for  the  defendant  to  claim 
that  bis  paralysiB  was  caused  by  Us  sickness  in 
the  army. 

It  may  be  somewhat  doubtful  as  to  what  was 
the  immediate  cause  of  the  parelysla  from 
which  the  defendant  suJEfered  and  from  which 
he  ii  now  suffering  and  probably  will  suffer  to 
the  end.  That  he  is  almost  completely  help- 
less and  has  been  all  these  rears  Is  not  doubted. 
The  trial  court  in  the  ffpmioa  delivered  by  it 
only  went  so  far  as  to  say  that  on  the  whole 
It  was  satisfied  that  the  government  had  a  pre- 
ponderance of  evidence  that  the  pension  was 
obtained  fraudulently  and  that  the  money  paid 
on  It  should  be  recovered  back.  This  mere 
preponderance,  as  we  have  seen,  is  oot  suffi- 
cient in  such  a  case.  TViedecras  infawfr  cf  the 
SOMmment  mvtt  ther^or*  be  reverted,  and  the 
case  remanded  to  the  ClriHiit  Ooort  with  dliec- 
tlaos  to  dismiss  the  hflt, 

iM  D.a. 
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Aitiffnmenti  ef  error— evidenee  <^  anUrae^ 

L  Tlda  ooort  can  only  be  called  upon  tooooalder 
Boeh  aasiaDineirti  of  error  as  are  messed  upon 
the  tttentfoa  or  notlosd  In  the  optnlon  of  tbm 
court  below. 

H  In  determlnlor  wbetbar  flMie  was  a  bladtor 
COD  tract  between  tenants  In  oommoo  to  propertr 
aztslas  from  letters  from  each  to  tb«  otber.  the 
JojT  oan  ooosider,  In  oonneotloD  wltli  sucfalet* 
tors,  the  ■ubseqaent  oonespODdenoe  and  conduct 
of  tbe  parties  la  respeot  to  the  common  prop> 
eztr,  and  tbe  interpretation  put  upon  them  bj 
tbe  parties  themselves. 

&  Oneof  the  two  teoants  In  eommoBoC  aeanal, 
who  replies  to  a  letter  from  the  other  proposing, 
to  make  neoeesary  repairs  at  joint  expense,  by 
,agieeliia  that  such  an  arranitemeot  Is  dcslratde^ 
'sariof  that  It  wlU  direct  ita  enslneer  to  oo-oper^ 
ate  with  an  agent  of  tiie  eo-owner  In  ezamli^ 
log  and  reporttng  what  repafis  are  neceasaiT, 
but  that  It  would  be  best  to  expend  only  so 
mooh  u  would  prevent  loss,  may  be  held  llaUe 
for  hair  the  expense  of  neoesMry  repairs  sutasa* 
quenUy  made  by  the  oo-owner,  when  it  has  re> 
oBlved  bills  therefor  frota  time  to  time  without 
dissent  or  disavowal  of  an  anreemeot  between 
them  or  refusal  to  oo-operaie,  and  Its  eoirineer 
has  aoted  with  tbe  agent  of  tbe  other  party  In 
examining  and  reporting  as  to  needed  repairs, 
although  during  this  time  It  baa  not  been  mak 
Ing  use  of  the  oanal. 

[No.  71.] 

AraueA  October       189e.   JMSei  lllnember 
SO,  1896. 

rr  EKROR  to  tbe  Supreme  Court  of  the 
Territory  of  Utah  to  review  the  Judgment 
of  that  court  affirming  the  judgment  of  tbe 
District  Court  of  the  Third  Judicial  District  of 
that  Territory  In  favor  of  the  plaintiff,  tha 
Socl^tfi  Anonyme  des  Mines  de  Lexington, 
against  the  Old  Jordan  Mining  &  Milling  Com- 
pany, for  tbe  recovery  of  one  half  the  expense 
of  certain  repairs  mii9  to  a  canal  or  water 
ditch.  Affirmed. 
Bee  same  case  below,  9  Utah,  48L 

Statement  by  Ur.  JusUce  Brown: 
*Thle  was  an  actfoa  originally  broughtr262 
in  the  district  court  fortbetbtrd  Judicial  Patriot 
of  tbe  territory  of  Utah  by  tbe  8o(d£t6  Anonyme 


Hon.— Thot  the  Supnme  Court  wn  not  reaUw  Oio 
dlseratfonartf  action  n/Aeeourt  below,  sea  note  to 
Barrow  v.  HUi.  U:  iS. 

Aa  to  emtracte;  performance,  vi\en  enused  bv 

nonperformance  of  other  varty  or  his  prevention  o/ 
pcf/ormance.— see  note  to  United  States  v.  Peck, 
86: 46. 

As  to  eontraets,  their  inlerpretaUon  and  vaUdttih 
see  note  to  Bell  v.  Bmen,  11:  Sfc 

^toeonstnietlotKtf  tDrttteneDRtnicts;  how  far  a 
4MsHoM/irtheeoHrt,-see  note  toward  t>  United 
fliatss,»tfa& 
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des  Hioea  de  Lexioeton,  ft  French  corporation, 
against  the  Old  JoroBD  Mining  &  Milling  Com- 
pany, to  recorer  one  half  the  ezpense  of  cer- 
tain repairs  made  to  a  canal  <»  water  ditch 
owned  by  them  in  common. 

The  complaint  alleged  that  lAnoe  the  month 
of  March,  1888,  these  parties  had  continuouBly 
been  tenants  Id  common,  owning  an  equal  un- 
divided interest  in  a  certain  canal,  known 
aometimes  as  the  "Galena,"  someiimea  at  the 
"Old  Telegraph  Canal,"  and  sometimes  the 
"Old  Jordan  CsDal,"  together  with  the  right 
of  wn  and  adjacent  landa;  tha^  befveeD 
October  33,  188S,  and  November  6,  1888, 
they  entered  into  a  contract  in  writing,  in 
which  ft  was  agreed  that  they  would  make  re- 
pairs, etc.,  and  that  each  should  pay  one  half 
of  the  expense  thereor;  that  In  the  year  1884 
the  plainUQ  made  certain  repairs  of  the  value 
of  $998.98;  io  1885,  of  the  value  of  $4,035;  in 

1886.  and  until  June.  1887,  $4,836,115.  and,  In 

1887,  from  Jane  80  to  December  81,  $500, 
agRngatlog  $10,845.88.  for  Its  share  of  which 
a  statement  or  bill  of  Items  was  furnished  to 
the  defendant;  that  the  said  defendant,  on  the 
Slst  of  December,  1884,  paid  to  plaintiff  $486.- 
06,  its  half  of  the  amount  expended  In  1864, 
but  failed  to  pay  Its  half  of  the  other  expenses 
Incurred  as  aiwesald,  leaving  a  balanre  due  of 
$4,676.98.  fw  which  judgment  wan  demanded. 

An  answer  was  filed  specifically  denying  the 
several  averments  of  the  complaint;  and  sub- 
sequently an  amendment  was  made  alleging 
that  from  the  Ist  of  January,  1886,  plaintiff 
had  appropriated  to  its  own  use.  without  de- 
fendant's omaent,  all  the  water  flowing 
through  said  ditch  or  canal,  and  that  the  rea- 
sosabTe  value  of  that  portion  of  the  said  water 
owned  1^  defendant  was  $10  per  day.  The 
answer  also  made  other  allegations  not  neces- 
sary to  be  considered  as  the  case  was  presented 
to  this  court. 

In  support  of  the  contract  allraed  In  the 
complalDt  plaintiCC  put  io  ertdenosttie  follow- 
ing letter,  written  by  Its  manacer  to  the  man- 
ager of  the  defendant  nndv  date  of  October 
24.  1883: 

263)  *"DearSlr:  During  my  present  stav  in 
this  city  for  the  purpose  of  invpsiigatingand  In- 
specting our  different  pieces  of  property  in  this 
territory,  my  attention  wns  particularly  called 
to  the  t«d  state  of  the  Joraan  water  dlich, 
which  your  and  our  companies  own  jointly. 
Considering  that  It  Is  for  our  mutual  interest 
to  see  that  this  property  should  be  kept  in 
proper  shape,  I  beg  you  in  the  name  of  your 
cotnpany,  if  you  do  not  judge  that  it  would  he 
advisable,  while  I  am  here,  to  have  an  under- 
standing regarding  this  matter.  I  suggest  that 
the  necessary  repairs  should  be  done  at  once, 
and  that  hereafter  the  ditch  should  be  kept  In 
good  condition,  both  companies  paying  their 
share  of  the  incurred  expenses. 

"  Will  you  please  be  kind  enough  to  give  this 
matter  your  prompt  attention  and  favor  us 
with  an  immediate  reply,  as  I  shall  remain 
here  only  until  the  IStb  of  November." 

"to  this  letter  the  defendant's  manager  made 
tiie  following  reply: 

"Cleveland,  Ohio,  Oct.  80,  1883. 
"Mons.Eng.  Renerey,  radmitiistrateurd61£gue 
de  6ociM6  des  Mines  de  Lexington: 

"Your  latter  of  the  24th  Inst,  In  regard  to  the 
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necessity  of  entering  into  some  arrangement 
for  repairing  and  preserving  the  Jordan  water 
canal,  owned  by  your  company  and  the  one  X 
represent,  is  rec  d.  I  agree  with  you  that  it  is 
for  our  mutual  interest  that  tbia  property 
should  be  kept  In  good  order,  and  I  shall  be 
pleased  to  join  you  in  a  reasonable  arrange- 
ment for  the  purpose*^  protecting  the  prop- 
erty from  decav.  and  I  am  very  glad  (o  find  a 
gentleman  willing  to  co-operateln  a  business 
way  for  the  prot^tion  of  our  mutual  interests. 
Your  suggestion  that  the  needed  repairs  should 
be  done  at  once,  and  that  each  company  pay 
its  share  of  expense,  and  also  for  care  for  the 
future,  is  right,  and  I  will  direct  Mr.  Yan 
Deuseo,  our  engineer,  to  caoperate  with  you 
or  anyone  you  may  delegate  to  examine  the 
property  and  report  what  repairs  are  necessary, 
and  the  cost  of  the  same.  He  is  a  very  trust- 
worthy anil  capable  man,  and  Ithlnkjnm  will 
find  it  for  our  motnal  advantage  toactimder  bis 
judgment  and  let  him  *make  the  repairs.  [264 
As  neither  of  us  are  using  the  water  at  present, 
I  would  think  it  beat  to  expend  only  so  much  as 
Is  necessary  to  prevent  loss,  and  then  when  we 
are  ready  to  use  the  water,  then  we  make  per- 
manent Improvements.  If  yon  do  not  have  time 
to  go  Into  details  before  you  lesTe,  will  you 
please  leave  the  matter  In  the  hands  of  some- 
one who  will  cooperate  with  me  and  Mr.  Van 
Deusen— unless  you  are  willing  to  have  him 
do  it,  and  each  company  pay  one  half  the  ex- 
pense. 

"I  make  this  suggestion  because  I  think  Mr. 
Yan  Deusen  can  do  the  work  saUsfactory  to 
both. 

"Regretting  that  my  absence  from  Salt  Lake 
prevents  me  from  a  personal  consultation  with 
you,  I  am." 

Other  correspondence  and  evidence  were 
introduced,  which  ate  folly  set  forth  In  the 
opinion  of  the  court. 

The  case  was  tried  before  a  ]un,  and  a  vw- 
dlct  rendered  In  favor  of  the  plamtift  for  the 
sum  of  $6,038.76,  upon  whlcbaremltthorwas 
flTed  of  $13.85,  and  judgment  tbereopon 
entered  In  the  sum  of  $6,016.41. 

Upon  appeal  to  the  supreme  court  of  the 
territory,  this  judgment  was  affirmed.  9  Utah, 
488.  Whereupon  defendant  aued  out  a  writ  of 
error  from  this  court. 

Mestrt.  I*.  T.  BUehener,  W.  W.  DvOef, 
and  0.  W.  Bennett  for  plaintiff  In  error. 
Mr.  Jeremiah  K,  ^BnieoB  for  defendant 

In  error. 

Mr.  Justioe  Brown  delivered  the  opinion  of 
the  court: 

1.  As  the  only  error  urged  In  the  court 
below,  or  noticed  In  Its  opinion,  turns  upon  the 
alleged  Insufflcieocy  of  the  proof  of  tbe  con- 
tract set  up  in  tbe  complaint,  we  shall  confine 
our  t»osideratlon  of  tbe  case  to  that  point, 
notwithstanding  that  other  errors  are  assigned 
In  this  court,  and,  to  some  extent,  noticed  In 
the  brief  of  the  plaintiff  In  error.  We  have 
repeatedly  held  that  tbe  failure  to  present  and 
insist  upon  errors  ^assslgned  In  tbecourt[26ft 
IkIow  constitutes  an  abandonment  or  waiver  of 
all  tbe  errors  so  assigned,  oot  vital  to  the  ques- 
tion of  jurisdiction,  or  tbe  foundation  of  the 
right;  and  thb  court  can  wily  be  called  upon 
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to  coDiIder  raeh  B«lgDmeiiti  as  are  pressed 
npoD  tbe  attentloa,  or  noticed  Id  the  oplDion, 
of  tbe  court  below.  If  tbe  actloo  of  the 
court  below  were  correct  u  to  tbe  errors  In- 
aiated  upou  aa  ground  for  lereTsal,  none  otbers 
wni  be  considered  here.  Montana  R.  Go.  r. 
Wamn,  187  U.  S.  8B1  [84:  082];  San  Pedr«  A 
a  D.  A.  00.  T.  Vnited  Statet.  146  U.  &  186 
[86:  916]. 

2.  From  a  perusal  of  tbe  correapoodeoce  set 
forth  Id  the  statement  of  facts,  it  will  appear 
that  plalnttiTs  Introductory  letter  contaioed 
tbe  following  propositions:  (1)  That  tbe  com- 
pany should  come  to  an  understanding  with 
refwrd  to  tbe  keeping  of  the  ditch  'in  proper 
sbape:"  (2)  that  toe  necessary  repairs  should 
be  done  at  once;  (8)  that  thereafter  tbe  dlicb 
should  be  kept  lo  good  condition;  (4)  that 
both  companies  should  pay  their  share  of  ex- 
penses. 

In  its  reply,  tbe  defendant  agreed:  (1)  That 
U  was  for  their  mutual  Interest  that  tbe  prop- 
erty ^ould  be  kept  in  good  order,  and  that  it 
would  be  pleased  to  join  tbe  plaintiff  In  any 
reaaonable  Brraogement  for  the  purpose  of  pro- 
tecting U  from  decay;  <S)  that  It  approved  of 
phinnff's  mggeBtion  that  tbe  needed  repairs 
abould  be  draeat  once;  lliat  each  company 
should  pay  its  share  of  expenses,  and  also  for 
its  care  in  tbe  future;  (3)  lost  it  would  direct 
Mr.  Van  Deuaen,  Its  engineer,  to  cOKiperate 
with  the  plaintiff,  or  anyone  that  plafniiff's 
manager  might  delegate,  to  examine  tbe  prop- 
erty and  report  what  repairs  were  necessary, 
and  the  cost  of  tbe  same;  (4)  that,  as  neither 
party  was  using  tbe  water  at  preseni,  the 
writer  thoogbt  it  best  to  expend  only  so  much 
as  would  prevent  loss,  and  that  when  they  were 
ready  to  use  the  water,  they  would  make  per- 
manent fmproTemeots;  that  plaintiff  abould 
leave  tbe  matter  In  the  hands  of  someone  who 
would  co-opera ta  with  the  writer  of  tbe  let- 
ter and  Mr.  Van  Dcusen,  unleas  plalntift 
were  willing  to  bKTe  Mr.  Tan  Deusen  doit, 
and  each  pay  one  half  tbe  expense. 

Conceding, for thepurpoae  of  the  case,tfaattbi« 
260J  correspondence  'standing  alone  did  not 
contaiD  a  completed  understandingfortherepair 
of  the  properly.— at  least  beyona  such  repairs 
u  were  immediately  necessary,— it  evidently 
was  of  each  a  character  as  to  lead  the  plaintiff 
to  believe  that  any  amngement  it  might  make 
with  Tan  Deusen,  tbe  engineer,  for  such  re- 
pairs as  were  necessary  to  prevent  Iocs  to  tbe 
property  would  be  respected  hy  the  company. 

Upon  the  receipt  of  defendant's  anBffer.plain- 
liff  proceeded  to  make  certain  repairs,  and  on 
September  24,  1884,  addressed  a  leiter  to  Van 
Deuaen  .stating  thatthe  expenses  upon  the  caoul 
for  Ae  eight  months  immediately  preceding 
amounted  to  giving  the  Items,  and 

requesting  him  to  remit  oae  half  the  amount. 
There  was  also  eridence  tending  to  show  that 
tbe  repairs  had  been  made  after  a  visit  to  the 
canal  ay  Van  Deusen  and  Lavagnino,  an  agent 
of  the  plaintiff  company,  when  Tan  Deusen 
asked  tne  tetter  to  report  to  blm  what  be 
thought  would  be  necessary  to  be  done,  and 
that  they  agreed  upon  the  work;  that  after  re- 
ceiving tbe  letter  of  September  24,  18S4,  Van 
Deusen  said  that  Mr.  Holdeo,  tbe  manager  of 
the  company,  would  be  there  pretty  soon; 
that  be  waa  acting  under  Bolden's  instructions; 
1<4  D.& 
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and  that  It  would  be  best  to  wait  until  be 
came.  On  December  14,  1884,  plaintiff  wrote 
to  Holden,  tbe  manager  of  the  Mmpany,  stat- 
ing that  tbe  total  expenditure  for  Mie  year  had 
been  |808.98,  and  that  the  oflOcers  of  bis  com- 
pany desired  to  aak  bla  co-operation  "towarda 
making  next  spring  substantial  repairs  on  the 
canal,  so  as  to  bring  it  up  to  usefulness;"  and 
also  "toward  making  all  titles  about  the  canal 
clear,  and  to  proceed  against  trespassers."  On 
December  81,  defendant  paid  one  half  of  the 
UU  for  that  year,  but  made  no  comments  upon 
the  propositions  contained  in  the  plaiotdTs 
letter. 

There  was  also  evidence  tending  to  show 
that  in  tbe  spring  of  188S  Mr.  LavHgnlno  ex- 
amined the  caoarwlth  Mr.  Van  Deusen  In  or- 
der to  ascertain  what  repairs  were  absolutely 
necessary  and  urgent.  As  Mr.  Lavagnino 
says:  "We  made  an  estimate.  He  told  me 
that  be  would  send  the  estimate  to  bts  com- 
pany, so  d  I  would  send  tbe  same  estimate  tomy 
company.  .  .  .  These  estimates  were  made 
because  we  *were  waitiog  for  Mr.  JIol  [207 
den.  Mr.  Van  Deusen  said  that  according  to 
tbe  instmctlona  be  had  last  year,  be  would 
have  no  objection,  but  that  I  remembered 
what  Mr.  Holden  said  last  year,  that  he  paid 
tbe  bill,  and  that  he  didn't  care  to  take  any  re- 
sponsibility, but  he  would  let  Mr.  Holden  do 
it  himself.  ...  He  was  telling  me  all  tbe 
time  that  he  would  be  here  very  soon.  This 
conversation  was  in  tbe  latter  part  of  March, 
1885." 

On  August  S7,  1886.  Lavacnlno  addressed 
Holden  a  note  calling  hUattenUon  to  the  canal, 
stating  that  in  the  spring  be  bad  Van  Deu- 
sen with  bim  alon^  the  canal  to  see  what 
repairs  were  Indispensable,  in  order  to  risk  a 
little  water  In  it,  and  to  prevent  a  total  ruin  of 
it;  that  the  expenses  run  at  about  $2,000;  and 
saying  that  he  would  be  able  to  preaent  him  a 
statement,  and  bopen  that  be  would  approve 
the  same  lo  behalf  of  the  defendanL  He  alao 
expressed  the  wish  that  be  would  like  to  have 
Mr.  Holden  inspect  the  canal  to  satisfy  bim- 
self  that  he  had  done  tbe  most  needed  things 
for  its  protection,  aod  to  get  his  opinion 
"about  the  probable  expenses  for  keeping  up 
tbe  canal  to  even  its  preaent  low  condition, 
and  to  define  in  a  sure  way  bow  far  yon  think 
it  right  for  the  Old  Jordan  company  to  stand 
the  Freoch  company  by." 

On  September  1  he  sent  bim  a  statement  of 
what  he  bad  paid  during  the  last  six  months, 
smouDting  to  $a,S04.2S,  and  asking  for  its 
proper  contribution  from  the  Old  Jordan  com- 
pany. 

Here,  at  least,  was  a  distinct'and  uneqnivocal 
notice  that  repairs  had  been  made,  and  that 

the  plaintiff  looked  to  defendant  for  a  propor- 
tion of  the  cost.  In  view  of  their  previous 
correspondence  defendant  could  have  bad  no 
doubt  that  such  repairs  were  made  upon  tbe 
faith  of  the  letters  that  had  passed  between 
Ibem,  and.  If  it  did  not  intend  to  be  bound,  It 
was  its  duly  to  repudlste  tbe  Mil  at  once,  and 

five  notice  that  the  repairs  were  unautborized. 
Dstead  of  this,  however,  Mr.  Holden  on  Sep- 
tember 2  promptly  acknowledged  tbe  receipt 
of  the  statement:  said  that  the  owners  wore 
expected  early  In  tbe  month,  and  desired  them 
to  examine  the  canal  with  bim  aod  decide 

4)!9 


Digitized  by  Google 


267 -270 


SUTBEICB  COUBT  OV  1HB  VkITBD  StATEO. 


Oct.  Tbm, 


Ibe  matter,  both  for  the  present  and  for  future 
«zpeDditnret:  and  raggeattngthst,  aatenaQtB  Id 
268]  *commoii,  U  was  best  for  them  "to  agree 
upoD  some  line  of  policy  by  which  eltherpar^ 
sbonld  be  allowed  to  expend  money  on  the 
property  and  thus  bind  the  other  to  payments. " 

Oo  November  19,  he  wrote  to  blm  again,  de- 
siring bim  to  make  a  complete  statement  of  the 
expenditures  made  during  the  last  yeu,  which 
had  been  necessary  for  toe  protection  of  the 
canal,  and  send  them  to  blm  at  OleTeland. 
He  said  that  tbe  owoers  had  been  opposed  to 
spending  any  more  money  than  was  absolutely 
necessnry  for  tbe  protecuon  of  the  canal;  that 
wbea  tbe  Jordan  company  was  ready  to  use  it 
they  would  make  improvements  and  repairs, 
ana  that  he  was  quite  certain  tbe  company 
would  bedisposed  to  do wfaaterciTwaa equitable. 

Oo  February  10,  1886,  DiTagnino  addressed 
m  letter  to  Mr.  Holdeo  at  Cleveland,  enclosing 
a  statement  of  tbe  total  expenditures  upon  the 
canal  during  1885,  which  amounted  to  $4,035, 
stating  that  most  ol  these  expenditures  had 
been  necessary  for  tbe  protection  of  tiie  canal, 
and  that  the  expenditures  were  either  evldaitly 
indispensable,  or  were  considered  as  necessary 
hy  Mr.  Van  Deuseo  and  bimaelf. 

To  this  Mr.  Holden  replied  on  February  16, 
•tatiag  that  he  was  pleased  with  the  fair  and 
candid  statement  made  with  regard  to  the  ex- 
penditures; that  be  would  submit  them  to  the 
board  for  condderatloD,  and  felt  sore  th^ 
would  be  acted  upon  In  an  equitable  manner. 
The  letter  fnrtherstated  that  toe  board  did  not 
desire  to  spend  any  more  money  than  was  ab- 
solutely necessary  to  protect  tbe  canal  and  save 
larger  expenditures  In  tbe  future;  that  if  they 
were  using  the  water,  or  contemplated  Its  imme- 
diate use.  they  would  have  no  hesitation  in 
Joining  Id  any  ludlcfoua  expenditure;  that  "it 
waa  tbe  hope  of  tbe  management  of  our  com- 
pany that  you  would  be  willing  to  make  such 
«xpend!tures  upon  the  canal  as  in  vour  Judg- 
ment would  seem  to  be  best,  ana  that  you 
should  report  the  same  to  us  from  time  to  time, 
and  tbat  when  we  should  he  ready  to  use  the 
water,  that  we  should  expend  for  the  benefit 
«f  the  canal  a  like  amount,  or,  in  case  we  should 
And  it  at  that  time  In  such  good  repair  that  It 
were  not  necessary  to  expend  as  much  money 
269]  as  you  bad  expended,  *tbat  we  should 
then  pay  to  you  the  half  of  these  expenditures 
made  by  you,  as  indicated  In  your  different 
letters  up  to  the  10th  Inst.,  less,  of  course,  at 
any  time,  the  amonnts  which  we  ahonld  ex- 
pend upon  the  canal." 

The  next  letter  was  not  written  until  July 
80, 1887,  and  in  this  Mr.  Lavagnlno  states  tbat 
tbe  expenditures  upon  the  canal  property  dur- 
ing tbe  year  1886  and  the  first  faalf  of  ISSTbad 
been  $4,826.96;  that  In  his  opinion  the  work 
bad  been  necessair  for  the  protection  of  the 
canal  property,  and  that  whatever  value  there 
was  in  It  at  present  waa  "mainly  due  to  the 
perseverant  attention  bestowed  upon  it  during 
the  last  four  years,"  and  that  be  was  willing  to 
settle  by  arbitration  any  difference  between 
them.  He  also  gave  a  Hat  of  all  the  expenses 
put  upon  tbe  canal  as  common  property,  which 
amounted  to  $10,746.88,  and  asked  him  to  set- 
tle for  his  share  of  tbe  expeniea. 

A  further  letter  waa  written  on  Februair  & 
1888,  stating  that  the  expenses  for  the  lait  halt 
«f  1887  biidrbeai  $600. 
490 


A  reply  was  made  to  this  letter  by  Mx.  Van 
Deusen  on  Tebmaiy  11, 188^  acknowledging 
the  Tocelpt  of  tbe  statement  of  February  C 
1868,  and  asking  blm  to  forward  him  a  com- 

Sleted  Btatement  of  his  account  against  the  Old 
ordan  company,  that  be  might  report  tlie 
same  to  the  owners,  and  demanded  that  the 
statements  ahow  how  and  where  each  Item  of 
expense  was  applied,  that  they  might  be  as- 
sured that  such  appllcatirai  was  made  for  th* 
protection  of  the  property  only: 

To  thia  Hr.  Lavagnlno  replied,  under  data 
of  February  14,  sending  copies  of  atatementa 
rendered  to  Mr.  Holden  promising  to  give  any 
furthn  details  required,  and  requesting  a  set- 
tlement of  tbe  account  within  ten  days. 

This  letter  completed  the  correspoodence. 
In  this  connection  tbe  court  ehatged  the  jaij 
as  follows:  "If  you  believe  from  a  preponder- 
ance of  tbe  evidence  that  tbe  contract  waa 
made  as  alleged,  as  I  have  stated  it  to  you,  and 
tbat  the  platntiS  made  the  repairs  daring  the 
time  specified,  and  tbat  the  repairs  were  neces- 
sary to  the  preservation  and  protection  of  the 
property,  and  that  tbe  defendant  has  been  re- 
quested to  pay  and  baa  refused,  then  you  ^onld  . 
find  for  tbe  plaintiff  *the  amount  of  aucb  [270 
onebalf  of  expenditures."  It  further  charged 
that  if  the  defendant  were  liable  under  the  con- 
tract it  was  liable  only  for  the  reasonable  and 
necessary  expenditurea  to  preserve  and  protect 
tbe  property,  and  tbat  snch  expenditurea  must 
have  been  made  tm  the  benefit  of  tbe  common 
Interest  of  both  parties  to  preserre  and  pro- 
tect tbem. 

We  see  no  reason  to  doubt  that  tbe  caae  waa 
properly  submitted  to  tbe  juir.  In  determin- 
ing whether  there  was  a  binding  contract  be- 
tween tbe  parties  arising  from  the  letter  of  the  ' 
plaintiff  of  October  24,  1883,  and  the  answer  of 
the  dereodant  thereto,  the  Jury  were  at  liberty 
to  consider.  In  ooonectlon  with  those  letters,  the 
subsequent  correspondence  and  the  conduct  of 
the  parties  In  respect  to  tbe  common  proper^, 
and  the  interpretation  put  upon  them  by  the 
parties  themselves.  Not  only  was  the  canal 
visited  and  examined  by  the  agents  of  both  par- 
ties acting  In  concot,  but,  from  the  beginning 
to  the  end  of  the  correspondence  there  was  no 
refusi4  to  co-operate  on  the  part  of  defendant, 
no  disavowal  of  an  agreement  between  them, 
nor  any  expression  of  dissent  as  to  the  propriety 
of  what  had  been  done  toward  tbe  preservation 
of  tbe  ivoperty.  It  is  true  tbat  tbe  defendant 
waa  not  making  use  of  the  canal,  but  ita  preaer- 
TatloQ  from  nun  waa  an  object  of  as  mudi  Im* 
porlaDce  to  one  party  as  to  the  other.  The 
conduct  and  letters  of* tbe  defendant  were  suoh 
as  to  Justify  tbe  plaintiCF  In  believing  that  the 
repairs  that  it  was  making  to  tbe  canal  were 
assented  to  and  approved  of  by  It,  and  it  was,  at 
least,  a  question  for  the  jury  to  say  whether 
the  plaintiff  was  not  justified  in  believing  that 
the  defendant  wou£i  pay  its  proportion  <tf 
them,  and  whether  the  two  first  lettera  wen 
not  treated  by  both  as  embodying  the  arrange- 
ment between  them. 

We  see  oo  error  in  the  record  of  which  tbe 
defendant  Is  entitled  to  complain,  and  tKejudg- 
nmU  iijf  the  court  belpte  ia  tMrtfore  affirmed. 

Hr.  Justice  Peekham  waa  not  present  at 
tbe  argument,  and  took  no  part  In  the  decision 
of  this  case. 
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8711  WABASH  WESTERN  SAILWAT. 
Piff.  in  Err., 
« 

JOSEPH  BBOW. 

aaB8.a  Ileportart«d.  sn-MU 

Water  4^  oVietfm  *oiwUSIeUM-$murQi  op- 
paaranei, 

< 

1.  A  petltkMi  In  genenl  temu  for  remoni  of  a 
ouM  to  ft  Fsdenl  cdort,  without  ipecifriiig  or 
iMMotfoK  tte  ptnpon  of  the  dafendaDt^  sp. 
PMuaoMlotbeiteteooarbla  not.  Itks  a  gannal 
appearaooa,  a  walmr  ot  maj  obfaotloii  to  tba 
jariodicttooof  tiM  ooort  orer  the  pnvon  of  cba 
dtfendaoC. 

IL  flllDs  of  a  poCttloii  tor  removal  dots  not 
amotut  to  a  geiMwal  an>canuMa,  but  to  a  qpootel 
ivpaaranoaoolr* 

[II0.88B.] 
80,  1898. 

OK  A  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  judgment  of  tliat 
court  afflrmlog  the  judgmeut  of  the  Circuit 
Court  of  the  Tilted  Statea  for  the  Eastern  Dis- 
trict of  Hichlgao  in  favor  of  Joseph  Brow, 
plaioti  J,  against  the  Wabasb  Western  Railway 
for  damages  for  personal  injuries  caused  de- 
fendant's negligeoce.  Rewrted  and  the  judg- 
ment of  the  circuit  court  also  reversed,  and 
cause  remanded  to  that  court  to  grant  a  new 
trial  and  dismiss  the  action. 
See  same  case  below,  81  U.  S.  App.  199. 

8tat«ment  by  Mr.  Chief  Justice  Fallen 
Joseph  Brow  commenced  suit  In  the  circuit 
court  of  Wayne  county,  Hlcbigan,  against  tlie 
Wabash  Western  Railway  to  recover  the  sum 
of  $20,000  for  personal  injuries,  caused,  as  he 
alleged,  by  defendant's  negligence,  by  the  ser- 
Tice,  Beptembra  34, 1898,  of  a  declaration  and 
notice  to  appear  and  plead  within  twenty  days, 
on  Fred  J.  Hill,  as  agent  of  the  company, 
which  declaration  and  notice  were  subse- 
qnently  filed  in  that  court  On  the  7th  of 
October  defendant  filed  its  petition  and  bond 
for  remoral  in  that  court,  and  an  order  ac- 
cepting Bsfd  bond  and  removfog  the  cause  to 
the  circuit  court  of  the  Onited  States  for  the 
eastern  district  of  Ulchigan,  and  directing  the 
transmission  of  ft  transcript  of  record,  was 
entered. 

The  petition  allied  that  the  matter  and 
amount  In  dispute  exceeded,  ezcluslTe  of  in- 
terest and  costs,  the  sum  or  value  of  $3,000, 
and  that  the  controversy  was  between  citizens 
of  dlffennt  states:  that  petitioner  was  at  the 
time  of  the  commencement  of  the  suit  and  still 
was  '  %  corporation  crsftled  and  existing  under 


NoTL—^  to  remosnlilf  eiwsss  under  oeC  of  JSTS; 
«tttenri>4),-see  note  to  Iftrer  v.  IMawace  B.  B. 
OODSL  Oo.  SSt  flSB. 

^to  removal  byons  oftm  or  mora  d^^lendanCi^ 
jipanibte  wBtnouerilei.  see  note  to  Bloane  v.  An- 
denon,tS:8Ml 

At  to  removal  tf  tantrn  to  UiMtd  Stataeimrttfor 
leeal  vrqfudiae,  see  notes  to  Games  v,  Fuentas, 
mm,  aDdJeaenoBV.]Mver,».aff. 
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the  laws  of  the  state  of  Missouri,  having  Its 
principal  business  office  at  the  city  of  St.  ^uis 
In  said  state,  and  a  citizen  of  the  said  state  of 
Missouri,  and  a  resident  of  said  state,  and  that 
the  ptalnttfT,  Joseph  Brow,  was  then  and  stUl 
Is  a  citizen  of  the  state  of  Michigan,  and  a 
resident  of  the  county  of  Wsyne  in  said  state." 

The  record  having  been  med  In  Uie  drcuH 
court  of  the  •United  States  for  the  east-  [272 
em  district  of  Michigan,  a  motion  to  set  a^de 
the  declaration  and  rule  to  plead  was  made  In 
the  cause  In  these  words  and  figures:  "And  now 
comes  the  Wabash  Western  Railway,  defend- 
ant (appearing  specially  for  the  purpose  of 
this  motlmi),  and  moves  tlie  coort,  nnoa  the 
ftlea  and  records  of  (he  eourt  In  this  cause, 
and  upon  the  affidavit  of  Fred  J.  Hill,  filed 
and  served  with  this  motloo,  to  set  airide  the 
service  of  the  declaration  and  rule  to  plead  la 
this  cause,  and  to  dismiss  the  same  for  want 
of  Jurisdiction  of  the  person  of  the  defendant 
in  the  state  coort  from  whteh  this  cause  was 
removed,  and  In  this  eonrL"  The  affidavit 
was  to  the  effect  that  Hill,  on  September  94, 
1693.  was  the  frelg^l  agent  of  "Uie  Wabash 
Railroad  Company,  a  corporation  which  owns 
and  operates  a  railroad  from  Detroit  to  the 
MfcMgan  state  line,  and  was  not  an  agent  of 
the  Wabash  Western  Railway,  defendant  In 
this  suit; "  and  that  on  the  day  afores^d  the 
Wabash  Western  Rdlway  "did  not  own, 
operate,  or  control  any  railroad  In  the  state  of 
Mfcblgan,  or  have  any  offlcera  or  agent  of  any 
description  therdn,  and  did  no  business  and 
bad  no  property  and  no  place  of  business  In 
said  state;  and  that  on  said  day  deponent  wss 
not  a  ticket  or  station  agent  of  the  said  de- 
fendant, nor  an  officer  or  agent  of  the  defend- 
ant of  any  description." 

The  motion  wss  denied  by  thi>  circuit  court, 
with  leave  to  defendant  to  plead  within  ten 
days,  and  defendant  excepted.  Thereafter- 
wards  defendant  filed  a  plea  la  said  cause  as 
follows:  "And  the  said  defendant  appearing 
and  pleading  under  protest  and  excepting  to 
the  refusal  of  the  court  to  ^ant  Its  motion  to 
dismiss,  by  Alfiied  Russell,  its  attorney,  comes 
and  demands  a  trial  of  Uie  matters  set  fgrth 
in  the  declaration  of  the  said  plaintiff." 

The  cause  was  subsequently  tried  and  re- 
sulted in  a  Judgment  Id  f&vor  of  Brow  for 
$2,S00  and  costo.  The  bill  of  exceptions  seta 
forth  that,  when  the  case  came  on  fO€  trial, 
"  the  defendant  company  protested  In  open 
court  against  being  forced  to  go  to  trial  and 
for  cause  of  protest  showed  to  the  court,  that 
the  defendant  was  a  corporation  organized  in 
tbe  state  of  Missouri,  and  that  at  the  limeof  tbe 
'commencement  of  this  suit  the  defend-  [273 
ant  had  no  agent,  business,  property,  officer,  or 
servant  in  the  state  of  Michigan,  and  had  not 
been  served  and  had  not  «>peared."  The 
court  overruled  tbe  protest  ana  defendant  duly 


A»tonm)V(a^eaiue»fromitaietoTedtral  eourts 
wAere  TTnUed  SUUa  OonaUtutton.  act  of  Congnat, 
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v;i  BurBUB  Coubt  or  : 

rtivntiH).  Ad  initructloD  embneing  the 
Minv  poln^***  altoMked  bydefeaduit  snd 
rofuKd.  lod  an  excepUoo  takui. 

A  writ  of  error  «m  allowed  from  the  cir- 
cuit court  of  appeals  for  the  sixth  circuit  and 
the  cause  heard  by  that  court.  Among  the 
amrs  sMigoed  were  the  refusal  of  the  cfrcuit 
court  to  grant  the  motion  to  aet  aside  the  serv- 
ice of  declaration  and  rule  to  plead  and  to 
dlnmlss  the  cause;  the  compelling  of  defend- 
ant to  go  to  trial  against  Its  protest,  the  court 
having  no  Jurtsdlcuon  over  Its  person ;  and  the 
refnsd  of  the  instruction  presenting  the  same 
point.  The  opinion  is  reported  in  81  U.  8. 
App.  102,  and  fullv  discusses  the  objection  to 
ibe  jurisdiction  of  the  state  court  over  de- 
fendant's person,  ruling  that  the  filing  of  a 
petition  for  lemoTal  to  the  circuit  court 
effected  a  general  appearance,  and  that  It  was 
too  iHte  after  such  removal  had  been  perfected 
for  it  in  the  circuit  court  to  attempt  to  plead 
that  that  court  had  no  personal  jurisdiction 
over  the  company  by  virtue  of  the  process 
Issued.  The  case  was  also  constdered  upon 
the  merits  and  the  judgment  was  afflmied. 
Thereupon  appIicsUoa  was  made  by  plaintiff 
in  error  to  Uils  court  to  Issue  a  writ  of 
certiorari  to  Uie  circuit  court  of  appeals, 
which  was  granted,  and  the  record  having 
been  sent  up,  the  cause  was  sutmltled  on 
briefs. 

Mr.  AUM  RiuwU  for  pUlntlff  In  er. 
ror. 

Mr.  EdwlB  F.  Cbnalj-,  for  deftadant  In 

error: 

Tbe  petitioner  on  tbls  application  can  only 
call  the  court's  attention  to  tbe  jurisdidloDal 
question  raised  by  It,  tbe  judgment  rendered 
herein  being  in  the  sum  of  tS,500. 

Tbe  courts  below  bad  Jurisdlctloo  of  the  per- 
son of  tbe  plaintiff  In  certiorari  for  the  reason 
that  the  petition  for  removal  to  tbe  Federal 
court  slates  as  the  sole  reasons  for  removal: 

Itt.  That  tbe  matter  in  dispute  exceeds  tbe 
anm  of  $2,000. 

2d.  Tbst  there  is  a  controversy  between  dtl- 
Bens  of  different  slates,  the  Wahash,  defendant, 
beioff  a  corporation  organized  under  the  laws 
of  the  state  of  Missouri,  and  the  plaintiff, 
Joseph  Brow,  a  resident  of  Detroit,  Wayne 
county.  Mlcbigan. 

8d.  That  tbe  petitioner  offers  securi^  condi- 
tioned for  tbe  paying  of  all  costs  to  plaintiff 
should  tbe  court  hold  that  tbe  cause  was 
wrongfully  or  improperly  renuived,  prays  that 
the  state  court  proceed  no  further  In  toe  suit 
except  to  (ffder  tbe  cause  removed,  accept  tbe 
•ecurity  accompanying  the  petition,  and  cause 
the  record  in  tbe  state  court  to  be  removed. 

It  will  be  seen  from  the  above  that  the  rall- 
wav  does  not  allege  tbat,  because  of  locsl  pre- 
juolce  orinfloence.  It  Is  tmabie  toobt^n  jnsMrc 
In  the  state  court,  neither  doi..>  tbe  pettuon  to- ' 
ferin  any  manner  to  tbe  service  ontbedefend- 
ant  made  tn  the  state  court;  but  prays  for  the 
removal  of  the  cause  on  the  merits  of  the  con- 
troversy, in  which  the  matter  tn  dispute  exceeds 
the  sum  of  $8,000,  and  for  no  other  reaion 
whatever. 

Tbe  defendant  not  having  llled  !n  the  state 
court  a  special  appearance  or  a  motion  for  the 
purpose  of  attacking  tiw  servlee  made  there, 
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there  was  nothing  in  the  record  removed  which 
could  be  reviewed  cr  rerlved  In  the  FMenl 
court  except  its  petition  which,  with  plalntlfl'B 
deelaniloD.  comprised  the  entire  record.  Nor 
can  it  be  inferred  that  it  was  the  intention  of  tbe 
defendant  to  attack  tbe  service  after  removal 
in  tbe  face  of  the  petition,  which  refers  only  to 
a  controversy  on  tbe  merlu  which  exceeds  the 
sum  of  $8,000.  This  petition  f6r  mnonl  as 
tbe  case  now  staudsooQid  notbebdd  an  appear- 
ance In  tbe  state  court  for  tbe  purpoaes  of  attack* 
Ing  tbe  service  In  that  court  on  a  motion  made 
after  a  removal  to  tbe  Federal  court. 

The  following  oases  are  died  by  tbe  counsel 
for  the  petitioner  hi  certiorari  In  support  of  his 
positfoD  that  there  Is  a  conflict  among  the  dif- 
ferent circuits  upon  tbe  question  of  allowing 
service  In  tbe  sute  court  to  be  attscked  after 
removal  to  tbe  Federal  court,  counsel  claiming 
that  the  majority  of  these  circuits  sustain  bis 
positk>D: 

PamM  V.  Alabama  Qetd  L.  Jm.  Oo.  S  Fed. 
Rep.  881:  Blair  v.  TurUt,  6  Fed.  Rep.  8U4: 
Smail  V.  Montgomery,  n  Fed.  Rep.  86S;  Ben- 
driekmn  v.  Oliitago,  B.  I.  A  P.  R.  Oo.  U  Fed. 
Rep.  S89;  Miiur  T.  MaiUam,  98  fW.  Rep. 
887;  Golden  r.  Moming  Neue,  43  Fed.  Rep. 
112;  ClMtr,  Woodetoeklron  a>.44Fed.  Rep.  81; 
Beifenider  v.  Ameriean  Improv.  Pub.  Co.  46 
Fed.  Rep.  488:  Forrvrt  t.  Union  P.  R.  Oo.  47 
Fed.  Rep.  1 :  i/DoMeU  t.  Atehiton,  T.  A  8.  V. 
R.  Co.  48  Fed.  Rap.  tm-,  McQilU*  t.  Gtoft'ir, 
88Fed.  Rep.  867. 

In  all  these  cases  there  was  either  a  motion 
or  specisi  appearance  by  defendantforthe  pur- 
pose of  setting  aside  tbe  service  in  the  state 
courtwljich  formed  part  of  the  record  removed, 
and  many  of  these  esses  would  seem  to  allow 
defendant  to  revive  or  renew  such  motion  or 
special  apppiirance  as  being  part  of  tbe  record 
removed,  tbi-rause  procaewngUDdertheact  of 
1887  on  tbe  record  removed  only.  The  ded- 
sions,  however,  do  not  contemplate  the  taking 
up  of  any  proceedings  In  the  Federal  court  Doi 
contained  in  tbe  record  removed,  and  none  of 
these  cases  can  be  compared  with  tbe  present 
one,  where  tbe  record  ooasists  of  the  petition 
for  removal  only,  tbe  contents  of  which  we 
have  referred  to. 

We  therefore  contend  that  there  Is  no  conflliA 
In  the  different  drcuits  on  tbe  questions  nrfsed 
by  the  facts  and  record  In  the  case  at  twr. 

There  also  seems  to  be  some  misunderstand- 
ing as  to  the  rullogof  the  Supreme  Court  on 
these  questions,  counsd  contending  that  ibis 
court  would  by  lis  dedslon  sotUe  soch  ques- 
tions. 

We  cannot  overlook  or,  by  so  doing.  Ignore 
the  decisfoQ  in  tbe  case  of  Bu^ndl  v.  Keniui^ 
(re.Jered  hy  Mr.  Chief  Justice  Chase)  76  U.  8. 
9  Wall.  887  (19:  7<i6).  In  which,  among  other 
things,  the  learned  justice  has  given  a  final  oj^* 
ion  on  this  question  of  jurisdiction  of  tbe  ner- 
'  son  of  a  defendant  who,  after  praying  for  Fed- 
eral jurisdiction  and  bringing  a  cause  In  wblcb 
he  ii  Interested  Into  tbe  court,  of  bis  own  elec- 
tion and  by  bis  own  act,  refuses  to  proceed  on 
tbe  merits  and  attacks  the  service  In  the  sUte 
court,  thereby  attempting  to  deprive  a  plaintiff 
of  the  jurisdlctloo  of  both  courts,  and  the 
learned  justice  concludes  his  opinion  In  thte 
case  by  holding  that  tbe  petition  for  removal 
of  tbe  controveny  between  tbe  parties  In  the 
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■tate  ooart  coniUtutM  an  appeuuioe  on  tbe 
BwriU  In  the  Tedenl  court. 

"bx  this  case  the  question  was  tally  dlscuased, 
and  Uw  decision  of  tbe  lesroed  justice  has 
erer  siooe  been  considered  and  reiOTed  to  as 
the  final  judgment  of  this  court  in  casea  like 
tbe  present  om.  and  Uie  eaae  of  BwftfMU  t. 
Kmmdt.  76  C.  8.  9  Wall.  887  (19: 736).  has 
long  been  and  now  Is  considered  as  a  celebrated 
case  in  that  this  qoestlon,  now  raised  bj  the 
petitioner  In  certiorari,  has  been  dfspoaedof  by 
It,  and  for  no  other  reason. 

We  also  refer  the  court  to  the  following  as 
being  in  point:  8w»n^  r.  Cbflln,  1  DOl.  78; 
Sayut  T.  Jforthw^tm  /u.  Co.  3  Curt.  C.  C. 
212,  decided  by  thb  court  and  sustaining  de- 
fendant's position  siso;  Tollman  t.  Baltimore 
AO.  B,  Oo.^  Fed.  Rep.  166;  Nm  York  Const. 
09.  T.  Simon,  68  Fed.  Rep.  1. 

The  plaintifl  In  certiorari  has  no  resson  to 
preaame  that  the  sberifTi  return  of  serrice  on 
ft  made  in  tbe  state  court  was  inralld  and  of 
no  force  on  the  showing  made  In  the  affldavlt 
of  ISIl  accompanyiDg  the  moUon  made  after 
remoTal  to  the  Federal  court,  for  had  the 
service  been  attacked  in  the  state  court  the  de- 
fendant Brow  could  bare  secured,  or  tried  to 
secure,  a  better  serrloe  on  plaintiff  herein  by 
reaching  tbe  proper  officer  or  ageot  or  by  pro- 
ceeding against  a  nonresideat'e  property  by 
garnlsbmeot  or  attachment  under  tbe  statnles 
of  Michigan.  Defendant's  remedy  is  entirely 
cut  off  by  a  removal  of  tbe  cause,  for  if  the 
petitioner  in  certiorari  is  correct  In  the  position 
taken  by  it  these  proceediDgs  would  defeat  tbe 
plaintiff  in  aecuriDg  tbe  jurisdiction  ct  either 
the  state  or  Federal  courts  to  seek  his  relief. 
It  is  evident  that  tbe  removal  act  of  1887  wss 
not  instituted  for  any  such  purpose  aa  this,  but 
to  promote  justice  and  not  defeat  it.  The  act 
of  the  petitioner  in  certiorari  in  removing  the 
cause  is  something  more  than  a  consent,  some- 
thing more  than  a  waiver  of  objection  to  tbe  ju- 
risdiction; U  isa  prayer  for  the  privilege  of  re- 
sorting to  Ffederal  jurisdiction,  and  it  cannot 
be  permitted  to  afterwards  question  It. 

Defendaot  la  these  proceedings  has  been 
dragged  away  from  the  coart  of  bis  own  elec- 
tion, deprived  of  the  rigbtto  protect  his  service 
in  the  state  court, tbe  trfliunal  of  his  own  cboice, 
and,  after  going  through  a  trial  on  the  merits  of 
the  controversy  involving  a  judgment  in  the 
sum  of  tS,500,  baa  been  forced  to  go  throu^ 
the  dHlereot  Fbleral  oourta,  atuTla  now  in- 
formed petitioner  that  he  baa  never  been  in 
court,-  and  further  that  tbe  Fedml  courts  faave 
never  had  jurisdiction  of  the  person  of  the 
petitioner.  We  respectfully  submit  that  the 
caaea  dted  by  tbe  petitioner  have  no  bearing 
upon  the  presentone.  the  petitioner  not  having 
In  any  manner  signtfled  its  intention  of  attack- 
ing the  aervlce  made  in  tbe  state  court  uniU 
after  tbe  record  was  removed  to  the  Federal 
court. 

The  petition  to  tbe  state  court,  under  tbe  de- 
cisionabereln  died,  b  tantamount  to  an  appear- 
ance on  tbe  merits  In  the  Federal  court,  and 
defendaot  cannot  be  permitted  to  revive  some- 
thing foreign  to  tbe  record  made,  and  harlng 
DO  place  In  (be  proceedinga  after  a  removal  to 
the  Federal  court  on  a  petition  such  as  was 
filed  in  this  cause. 

IM  D.S. 


Railway  t.  Bbow.  !7S^77 

Hr.  Chief  Justice  FnUav  deUverad  tho 

opinion  of  the  court: 

This  was  not  a  proceeding  in  rem  or  guoH 
in  rem,  bat  a  personal  action  brought  In  tbe 
dicnlt  court  of  Wayne  county,  Michigan, 
against  a  corporation  whicb  was  neither  In- 
corporated nor  did  bodneaa,  nor  liad  any 
agent  or  property,  within  tbe  state  of  Michi- 
gan;  and  aemoe  of  declaration  and  mle  to 

ftlead  waa  made  on  an  indlvldtul  who  waa  not, 
n  any  respect,  an  officer  or  agent  of  the  cor- 
poration. The  state  court,  therefore,  acquired 
no  jurisdiction  over  tbe  person  of  *tbe  [276 
defendant  1^  the  service.  Did  tbeappllMtlon 
for  removal  amount  to  anch  an  appearance  as 
conceded  jurisdiction  over  the  penont 
We  have  already  dedded  that  when  In  a 

Setitlon  for  removal  it  Is  expressed  that  tbe 
efendant  appeara  spedaDy  and  for  tbe  sole 
purpose  of  presenting  the  petition,  the  appll- 
calioo  cannot  be  treated  as  submlttlog  tbe  de- 
feudaat  to  the  jurisdictlou  of  tbe  state  court 
for  any  other  purpose.  OoUm/  r.  Morning 
SeiB*.  lU  U.  B.  WESO:  617]. 

The  question  "how  far  a  petiUon  for  re- 
moval, in  general  terms,  without  specifylpg 
and  restricting  the  purpose  of  tbe  defendant^ 
appearance  In  the  state  court,  might  be  con- 
ddered,  like  a  general  appearance,  as  a  waiver 
of  any  objecnon  to  the  jurlsdiedon  of  the 
court  over  the  person  of  the  defendant,"  waa 
not  required  to  oe  determined,  and  was  there- 
fore reserved;  but  we  think  that  the  line  of 
reasoning  In  that  case  and  In  tbe  preceding 
case  of  Qeriing  v.  Baltimore  A  0.  B.  Co. 
{"ifartin't  Admr.  v.  Baltimore  d  0.  B.  Co.") 
161  U.  8.  673  [88:  811],  compels  the  same  con- 
clusion on  the  quesifoD  as  presented  In  the 
case  before  us. 

In  Qotden  v.  Morning  Jfrnn,  Mr.  Justice 
Qray,  speaking  for  the  court,  observed:  "The 
theory  that  a  defendaot.  by  filing  in  tbe  state 
court  a  petition  for  removal  Into  the  drcult 
court  of  the  United  Stales,  necessarily  waives 
tbe  right  to  insist  that  for  any  reason  the  state 
court  had  not  acquired  jurisdicUon  of  bla  per- 
son, Is  looonslKteot  with  the  terms,  as  well  as 
with  tbe  spirit,  of  tbe  existing  act  of  Congress 
regulating  removals  from  a  court  of  a  state 
Into  tbe  drcuit  court  of  the  United  Sutes. 
Tbe  jurisdiction  of  tbe  circuit  court  of  tbe 
United  States  depends  upon  the  acts  passed  by 
Congress  pursuant  to  tbe  power  conferred 
upon  it  by  tbe  Coastltutton  of  the  United 
States,  and  cannot  be  eolaiged  or  abridged  by 
any  statute  of  a  state.  The  Jegislature  or 
the  judiciary  of  a  state  can  neither  defeat 
tbe  right  given  by  a  congtltulional  act  of  Con- 
gress to  remove  a  case  from  a  court  of  tbe  state 
mto  the  circuit  court  of  the  United  States, 
nor  limit  the  effect  of  such  removal.  .  .  . 
Although  the  suit  must  be  actually  pending  iu 
the  state  court  before  it  can  be  removed,  its 
removal  into  the  circuit  court  of  tbe  United 
States  does  not  admit  *tbat  it  was  rlght  r27  7 
fully  pending  In  tbe  state  court,  or  that  the  de- 
fendant could  have  been  compelled  to  answer 
tfaerein,  but  enables  the  defendant  to  avail 
himself.  In  the  circuit  court  of  Uie  United 
Sutes,  of  any  and  every  defense,  duly  and  sea- 
sonably reserved  and  i^eaded,  to  the  action, 
4n  the  same  manner  aa  If  It  iiBd  been  origl- 
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Daily  commenced  In  said  circuit  court.'  ** 
V.  a.  S28,  525  [39:  519.  6201. 

Id  Oeriing-v.Baltimore  &  0  It.Ch.  {"Martin't 
Admr.  r.  Baltimore  A  0.  R.  Oo'%  referring  to 
the  provisiOD  of  ibe  act  of  Congress  of  1^7, 
defining  the  time  of  filing  a  petition  for  re- 
muval  in  the  state  court.  It  waa  saidi  "This 
provision  allows  the  petilion  for  removal  to  be 
filed  at  or  before  the  time  when  the  defendant 
is  required  by  the  local  law  or  rule  of  court 
'to  answer  or  plead  to  the  declaration  or  com- 
plaint.' These  words  make  oo  dlstinctiou  be- 
tween different  kinds  of  answers  or  pleas;  and 
all  pleai  or  answen  of  the  defendanC  whether 
in  matter  of  law  by  demurrer,  or  in  matter  of 
fact,  either  by  dilatory  plea  to  the  Jurisdiction 
of  the  court  or  in  suspension  or  abatement  of 
the  particular  suit,  or  by  plea  fn  bar  of  the 
whole  right  of  action,  are  said,  In  the  standard 
books  on  pleading,  'to  oppose  or  answer*  the 
declaration  or  compl^t  which  the  defendant 
ia  summoned  to  meet.  Stetdten,  Fl.  1st  Am. 
ed.  60,  62.  08,70,  71.389;Lawea.P1.86.  The 
judiciary  act  of  September  24, 1789,  chap,  20. 
I  IS,  required  a  petition  for  removal  of  a  case 
from  a  state  court  Into  the  circuit  court  of  the 
United  Stales  to  be  filed  by  the  defendant  'at 
the  time  of  entering  his  appearance  In  such 
state  court.'  1  Stat,  at  L.  79.  The  recent  acts 
of  Congress  have  tended  more  and  more  to 
contract  the  jurisdiction  of  the  courts  of  the 
United  States,  which  had  bee'n  enlarged  by 
intermediate  acts,  and  to  restrict  it  more  near- 
ly within  the  limits  of  the  earliest  statute. 
PuUman  Palace  Oar  Oo.  v.  Speck,  113  U.  S. 
84  [28:  925]:  SmitA  t.  Xym,  188  U.  8.  815. 
820^:  886.  0871;  Bx  par$e  Pmruit/tvanta  Cb. 
187  U.  8.  451,  454  [84:  788,  7iO]:,Ft»k  t. 
Senarie,  142  U.  B.  469.  467  [85: 1060,  108^; 
Br  parte  Shaw  {"Shaw  t.  Quinejf  Min.  Co.  ), 
145  U.  S.  444,  449  [36  :  768,  7701.  Construing 
the  provision  now  in  question,  having  regard 
to  the  natural  meaning  of  ito  language,  and  to 
the  history  of  the  Iwislatios  upon  this  subject, 
the  only  reasonaUelnference  Is  that  Congress 
contemplated  that  the  petition  for  removal 
278j*8boutd  be  filed  In  the  state  court  as  soon 
as  the  defendant  was  required  to  make  any  de- 
fense whatever  in  lbatcourt,80that,  if  the  case 
should  be  removed,  the  ralidity  of  any  and  all 
of  his  defenses  should  be  tried  and  determined 
in  the  circuit  court  of  the  United  States."  161 
U.  8.  686.  687  [38:  318J. 

Want  of  jurisdiction  over  the  person  is  one 
of  these  defenseSf  and,  to  use  the  language  of 
Judge  Drummond  in  At^uaAn  v.  Momt,  11 
Fed.  Rep.  682,  we  regard  it  as  not  open  to 
doubt  that  "a  party  has  tbe  right  to  the 
opinion  of  tbe  Federal  court  on  evenr  question 
that  may  arise  in  the  case,  not  only  in  relation 
to  the  pleadings  and  merlta,  but  to  theserrtce 
of  process;  and  it  would  be  contrary  to  the 
manifest  intent  of  the  act  of  Congress  to  hold 
that  a  party,  who  has  the  right  to  remove  a 
cause,  is  foreclosed  as  to  any  question  which 
the  Federal  court  can  be  caUra  upon,  under 
the  law,  to  decide." 

An  appearance  wUeh  waives  the  objection 
of  jurisdiction  over  the  person  Is  a  voluntary 
appearance,  and  this  may  be  effected  In  many 
ways,  and  sometimes  may  result  from  the  act 
of  the  defendant  even  when  not  in  fact  in- 
tended. But  the  right  of  the  defendant  to  a 
M4 


resnonl  Is  a  ttatntory  one.  and  he  Is  obliged 
to  pursue  the  course  pointed  out,  and  when  he 
confines  himself  to  the  enforcement  of  that 
right  in  the  manner  prescribed,  he  ought  not 
to  be  held  Uier^r  to  have  voluntarily  waived 
any  other  right  he  possesses.  An  acknowl- 
edged right  cannot  be  forfeited  by  pursuit  of 
the  means  the  law  affords  of  asserting  that 
right.  ComTMTcial  4  It.  Bank  v.  Sloeomb,  89 
U.  8. 14  Pet.  05  [10: 864].  The  statute  does 
not  require  the  removing  par^  to  raise  the 
question  of  jurisdiction  over  his  person  in  the 
stata  court  oefore  removing  the  cause,  or  to 
reserve  that  question  In  respect  *of  a  court 
which  Is  to  lose  any  power  to  deal  with  It;  and 
to  decide  that  the  presentatioD  of  the  petition 
and  bond  Is  a  waiver  of  the  objection  would 
be  to  place  a  limitation  upon  the  jurisdiction 
of  the  circuit  court,  whidi  ia  wholly  incon- 
sistent with  the  act. 

Moreover,  the  petition  does  not  Invoke  the 
aid  of  the  court  touching  relief  only  grantable 
In  the  exercise  ot  Jurisdiction  of  the  poson. 
Tbe  statute  imposes  the  duty  on  the  state  court, 
on  the  filing  of  the  petition  and  bond,  "to  ac- 
cept such  *petiUon  and  bond  and  proceed[270 
no  further  in  such  suit."  and.  if  the  cause  Iw 
removable,  an  order  of  tbe  stale  court  deny- 
ing the  application  is  Ineffectual,  for  the  peti* 
tioner  may,  notwithstanding,  file  »  copy  of 
the  record  In  the  drcalt  court  ud  that  court 
must  proceed  In  the  cause. 

In  this  aspect  the  concludon  Is.  Impossible 
that  the  party  submlta  to  the  Jurisdiction  of 
the  state  court  by  availing  binuelf  of  a  right 
to  which  he  Is  entitled  under  tbe  act  of  Omi- 
grees,  and  which  the  state  ooort  is  1^  that  act 
required  to  recognize. 

It  is  conceded  that  If  defmdant  had  stated 
that  It  appeared  specially  for  the  purpose  of 
making  the  applicatioD,  that  would  have  been 
sufficient;  and  yet  when  the  purpose  for  which 
the  applicant  comes  into  the  atata  court  is  the 
single  purpose  of  renwving  the  cause,  and 
what  he  does  has  no  relation  to  anything  else, 
it  Is  not  apparent  why  he  should  be  called 
on  to  repeat  that  this  is  bis  sole  purpose;  and 
when  removal  is  had  before  any  step  is  taken 
in  tbe  case,  as  the  statute  provides  that  '*the 
cause  sfaall  then  proceed  In  tbe  same  manner 
as  If  it  bad  been  originally  commenced  in  said 
circuit  court,"  it  seems  to  us  that  It  cannot  be 
successfully  denied  that  every  queetlon  is 
open  for  determination  In  the  circuit  court,  as 
we  have.  Indeed,  already  decided. 

Tbe  circuit  court  of  appeals  held  thst  a  peti- 
tion to  remove,  without  more,  was  tantamount 
to  a  general  appearance,  but  that  this  result 
could  be  avoided  by  a  special  appearance  ac- 
companying, or  mwe  part  of.  Uie  petiUon, 
which  would  not  be  waived  by  or  be  Inconsist- 
ent with  the  general  appearance  because  the 
application  waa  sinalogoos  to  an  objection  to 
Jurisdiction  over  the  subJec^matter.  We  do 
not  concur  in  this  view.  Bf  the  exercise  of 
the  riffht  of  removal,  tbe  petitioner  refuses  to 
permit  the  state  court  to  deal  with  the  cue  la 
any  way,  because  he  prefers  another  fomm  to 
which  the  law  gives  bim  the  right  to  resort. 
This  may  be  said  to  challenge  tbe  jurisdiction 
of  tbe  state  court,  In  the  sense  of  declining  to 
submit  to  It,  and  not  necessarily  otherwise. 

We  ue  of  opinion  that  tbe  filing  of  a 
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petlUoD  for  remoral  does  not  imount  to  a  gen- 
eral appearance,  but  to  a  special  appearance 
only. 

880]  'Section  18  of  the  judlciair  act  of  Sep- 
tember 34, 1780,  chap.  20.  required  the  petition 
for  ramoTal  to  be  filed  by  the  defendant  "at  the 
ttaM  of  entering  hit  appearance  in  auch  state 
GODFt"  (1  Stat,  at  L.  79).  and  those  words  were 
omitted  in  the  act  of  1887,  though  probably 
the  omlsBion  is  of  no  special  slfcoificance. 
Some  caaes  are  referred  to,  however,  which 
were  decided  under  that  section,  and  h&re  not 
been  followed  under  the  present  statute. 
JPbOard  T.  Dulgkt.  8  D.  &.  4  Oianoh.  491 
[3: 6601;  BuMfwtt  v.  Eennedv,  76  U.  S.  9  Wall. 
S87  [19:  7861:  Sa^tei  t.  Nortkwttem  Int.  Co. 
9  Curt.  C.  C.  313.  These  were  all  cases  of 
attachmcDt  and  of  jurisdiction  asserted  in  the 
state  courts  through  the  levy  of  the  writs. 
The  two  last  cited  were  satisfactorily  disposed 
of  in  Chid^y.  Morning  Ntm^  156  XS,  &  518 
[80:  Snj. 

In  PoUard  Dvnght  it  appears  that  the  ob- 
jection that  the  circuit  court  had  no  jurlsdic- 
tloD,  "the  plaintiffs  being  cltizensof  Massachu- 
•etta  and  Connecticut,  and  the  defendants, 
citizens  of  Virginia,  not  found  in  the  district 
of  Connecticut,"  was  not  raised  In  the  circuit 
oourt,  but  for  the  first  time  in  the  assignment 
of  errors  after  judgment  in  that  court,  and  it 
wu  accordingly  held  that,  "by  appearing  to 
the  action,  the  defendants  Id  the  court  below 
placed  themselves  precisely  in  the  situation  in 
which  they  would  have  stood,  had  proceaa 
been  served  upon  them,  and  consequently 
waived  all  objections  to  the  nooservice  of 
process." 

2^  judgment  of  the  Oreuit  Oourt  ^AppeaU 
it  retorted;  thejudgmtnt  <ff  (A«  Oirtuit  Orari  i» 
aloo  rotenod,  and  the  cause  remanded  to  that 
court  with  directions  to  grant  a  new  trial,  sus- 
tain the  motion  to  set  aside  the  service  of  the 
declaration  and  rule  to  plead,  and  dismiss  the 
action. 

Ordered  accordingly. 

Mr.  Justice  Brewvr  and  Mr.  Jiutloe 
PeeUuun  dissented. 


281]NATI0NAL  ACCIDBNT  BOdETT, 
J^.  in  Bhr., 
e. 

FANNIE  SPIRO, 

<8ee  B.  0.  Rworter^ed.  X8L) 

PeUtion  for  removal— juriedicHon. 

A  defendant  \>j  flMnsB  petition  Id  attate  court  for 
leawval  or  the  cause  to  the  United  States  oourt, 
to  general  terms,  uDaooompaoled  br  a  plea  In 
abatement,  and  without  speoltfinir  or  restiiotiiiff 
llMparpoaeor  bis  appearance,  doss  noc  theretiy 
waive  ohleoUoD  to  tbe  Jurtsdlotlon  of  the  ooort 
for  want  of  solBoient  servloe  of  the  mmmoDB. 

[No.  400.] 

BUbmitted  April  27.  1896.    Deeidod  November 
SO,  1896. 

ON  A  CEBTIFICATB  from  the  United 
States  Oircutt  Court  of  Appeala  for  the 
Sixth  Circuit. 

t64  U.S. 
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The  f  sets  are  stated  in  the  opinion. 

Mr.  H.  D.  HeBnrney  for  plaintiff  In 

enor. 

Mr.  Hearx  H.  Ing«rsoU  for  defendant 
in  error. 

Thb  OEmr  Juflmm:  This  Is  a  certificate 
from  the  circuit  court  of  appeals  for  the  sixth 
circuit,  propounding,  afteraprellmlnary  state- 
ment, the  following  question: 

"Does  a  defendant,  by  filing  a  petition  to  a 
state  court  for  removal  of  tbe  cause  to  tbe 
United  States  court.  In  general  terms,  unac- 
companied by  a  plm  In  abatement,  and  with- 
out specifyiog  or  restricting  the  purpose  of 
his  appearance,  thereby  waive  objection  to  the 
jurisdiction  of  the  court  for  want  of  sufficient 
service  of  the  summoasT" 

For  the  reasons  given  and  on  the  authorities 
cited  in  the  above  cause  of  Wabaeh  Western 
R  Oo.  V.  Brova,  164  U.  3.  371  lanU,  431], 
the  question  must  be  answered  in  tbe  neg- 
ative. 

Oeriificatt  aeoordinglif. 

Hr.  Justice  Brewer  and  Mr.  Jiuttoe 
PeeUuuM  dissented. 


UIOTED  STATES.  AppL,  [289 

JOHN  C.  DELANET. 
(See  8.  C.  Beporter's  ed.  ttS^S».) 

Ompenaation  of  regitter  and  reeeiter  of  land 
ojgtee^ 

A  register  and  receiver  of  a  newlr  established  land 
Dfflce  enters  upon  the  dlsoharge  of  his  duties 
wltbin  the  meaning  of  Q.  B.  Bev.  Stat.  I  ffilS,  pro- 
Tiding  for  his  oompensstlon,  when,  after  qualify* 
Ing.  he  Is  engatred  under  directions  of  tlie  com- 
mlfsloner  of  tbe  freneral  land  office  In  attending 
to  business  pertatnlng  to  his  office,  wblob  neces- 
sarily bad  to  be  transacted  Iwf  ore  tbe  dar  of  tbe 
formal  opening  of  tbe  offloe  in  aeoordanoe  wltb 
the  published  notice. 

[No.  493.] 

Submitted  November  S.  1896.   Deeidod  Novem- 
ber SO,  1896. 

APPEAL  from  a  judgment  of  tbe  Oourt  of 
Claims  Id  favor  of  John  C.  Delaney,  claim- 
ant, aealnst  the  Unltc<l  States  foroompensatloD 
as  register  and  receiver  of  tbe  land  omoe  at  the 
city  of  Oklahoma.  Affirmed. 
The  facts  are  stated  la  tbe  opinion. 
Mettrt.  Joshua  Erie  Dodge,  Asslstanl 
Attorney  General,  and  Oeorire  H.  Oormma. 
Assistant  Attorney,  for  appeTIant. 

Meure.  W.W.  Dudley*  It.  T.  Michener, 
John  O.  Ohamy.  and  J.  B.  Oarrieon  for 
appellee, 

Hr.  Jusdce  Peekhan  delivered  the  oplo- 
loD  of  the  court: 

This  is  an  appeal  from  tbe  court  of  claims. 
It  involves  simply  the  question  as  to  the  right 
of  the  appellee  to  compensation  aa  register  and 
receiver  of  the  land  office  at  the  city  of  Okla- 

NOia.— ^s  to  extra  pau  or  enmpenaatton  lo  offieert, 
see  note  to  United  States  v.  Haodanlel,  (k  HT. 
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hotna,  In  the  territory  of  Oklahoma,  from  the 
18th  of  July  to  the  Ist  of  September.  1890. 

It  appears  from  the  flDdings  of  fact  by  the 
court  of  claims  that  the  laod  office  at  Okla- 
homa city  was  first  established  by  an  executive 
order  of  the  Frestdent  on  the  6th  of  June,  1^. 
The  appellee,  John  C.  Delaaey,  was  duly 
appointed  and  commlssiooed  as  receiver  of 
puollc  moneys  at  OklahomH  city  on  the  38d 
of  June,  1890,  and  on  tbe  7th  of  July.  1890,  he 
qualifled  by  takins  tbe  oath  of  office  and  giv- 
ing the  bond  required  by  law.  On  the  Iwa  of 
July,  1890,  tbe  claimant  was  verbidly  directed 
by  the  CommifialoDer  of  the  General  Land  Of- 
283]  flee  to  *go  to  Oklahoma  as  speedily  as 
possible,  and  make  the  necessary  preparations 
to  open  tbe  office  at  that  place.  He  left  hts 
rceldcDce  In  Harrlsbiire.  PennsylTaola,  on  the 
15tb  and  arrived  at  Oklahoma  city  on  the  18th 
of  July,  1890.  The  land  district  at  Oklahoma 
cily  WHS  taken  from  parts  of  tbe  two  districts 
of  Guthrie  and  Etngflsber,  and  on  tbe  18tb 
of  July,  1800.  the  Commissioner  of  the  Qen- 
eral  Land  Office  wrote  to  appellee  at  Okla- 
homa city,  Btntiag  to  him  that  ibe  officers  at 
Guthrie  and  Eiogflsher  had  been  directed  to 
turn  over  to  him  all  tbe  plats  and  records  of 
every  descriptloo  relating  tt  the  lands  forming 
his  distHct.  and  asking  blm  to  at  once  confer 
with  those  officers  upon  the  subject.  Tbe  let- 
ter also  coDtaloed  the  following:  "As  soon  as 
Ibe  records  are  received,  you  will  proceed  to 
give  notice  by  publication,  as  an  itdvcrtlsement, 
at  regular  advertising  rates,  in  the  newspaper 
having  tbe  largat  ovulation  In  your  district, 
once  a  week  for  four  weeks,  of  the  precise  date 
when  your  office  wilt  be  open  for  the  transac- 
tion of  public  business,  when  the  officers  at 
Guthrie  and  Eingflsber  will  cease  transacting 
business  reUtiog  to  tbe  lands  transferred. 
Betwet-n  tbe  18tb  dny  of  July  (I  he  date  of  the  ar- 
rival of  tbe  appellee  at  Oklahoma  city)  and  the 
Ist  day  of  September,  1890  (the  date  on  which 
tbe  office  was  formally  opened  for  the  transfer 
of  land  and  the  receipt  of  money),  the  appel- 
lee was  engaged  in  attending  to  business  per- 
taining to  bis  office,  which  had  necessarily 
to  be  transacted  before  the  date  of  the  formal 
opening  of  tbe  (^Bce  In  accordance  with  the 
published  notice. 

Upon  this  subject  the  court  of  elaliiu  fonod : 
"Tbe  nature  of  the  services  performed  by 
claimant  afterhis  arrival  and  berore  Ibe  1st  of 
September  is  as  follows:  Conferring  with 
the  officers  of  other  districts  in  tbe  territory 
from  which  bis  district  was  formed  to  deter- 
mine what  date  to  open  the  office;  preparing 
and  Issuing  thirty  dm'  notice  of  the  day  fixed 
for  the  opening  of  the  office;  overseeing  and 
superintending  the  preparation  of  rooms  for 
tbe  office;  getting  estimates  for  the  manufac- 
ture of  Cases  for  tbe  office;  superintending  the 
constructing  of  fixtures  and  having  them  put 
into  the  office;  giving  Icformntioaand  receiving 
284Jin8tructions  from  the  'inspector;  attend- 
ing to  the  transfer  of  the  records  from  tbe  other 
offioBfl  of  the  territory  to  tluit  of  tbe  Oklabonu 
office.  During  said  Ume  there  was  a  continu- 
ous arrival  of  letters  from  different  parts  of 
tbe  district  as  well  as  letters  from  the  depart- 
ment, which  required  tbe  attention  of  claimant 
up  to  the  1st  of  September,  1890." 

Tbe  land  office  of  which  the  clamant  was 
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receiver  was  In  fact  open  for  the  transaction 
of  business  tbe  let  day  of  September,  1890, 
pursuant  to  the  published  notice  to  that  efle(^ 
thirty  days  prior  to  that  time,  and  tbe  claim* 
ant  iiidsts  that  he  commenced  hli  nrTlces  u 
receiver  upon  bis  arrival  at  Oklahoma  on  the 
18th  of  July,  1890,  while  tbe  defendant,  the 
appellant,  urges  that  his  term  of  office  com- 
menced when  tbe  office  was  opened  for  the 
entry  and  sale  of  land,  September  1,  1890,  and 
from  that  time  it  lias  allowed  him  compen- 
ntion. 

Tbe  written  communfcatlott  to  the  claimant 

from  the  Commissioner  of  the  General  Land 
Office,  dated  Washington.  July  18,  1890,  en- 
closed to  tbe  claimant  the  notice  of  tbe  estab- 
lishment of  tlie  office  at  Oklahoma  city,  and 
tbe  letter  in  general  terms  defines  certain  serv- 
ices which  were  necessary  to  be  performed  be- 
fore the  opening  of  the  office  for  the  entry  and 
sale  of  lands ;  and  in  pursuance  of  that  letter  the 
claimantcommenced  tbe  performanceof  those 
services  prelimlnaryto  tbe  opening  of  the  office. 
The  character  of  the  service  lias  already  been 
sUted. 

SecUon  8248,  Revised  Statutes,  provides  that 
"  the  compensBllon  of  registers  and  receivers, 
both  for  salary  and  commissions,  shall  com- 
mence and  be  calculated  from  the  time  they 
respectively  enter  upon  the  discharge  of  their 
duties."  The  sole  question  in  this  case,  there- 
fore, ii.  When  did  the  claimant,  within  the 
meaning  of  th6  above  section,  "enter  on  the 
discbarge  of  bis  duties?"  The  claimant  had 
been  duly  appointed  on  the  28d  of  June,  1890. 
On  July  7,  1890,  be  bad  qualified  by  taking 
the  oath  of  office  and  giving  tbe  bond  required 
by  law.  Tbe  office  was  newly  established  and 
was  taken  from  parts  of  two  other  land  offices. 
Pursuant  to  tbe  alrectloos  of  the  Commissioner 
of  the  General  Land  Office  the  claimant  had 
left  his  home  in  Pennsylvania  on  the  15th  day 
of  July.  1800,  and  arrived  at*Oklahoma[285 
city  on  the  18th  of  the  same  month.  He 
at  once  entered  upon  the  performance  of  the 
duties  which  it  was  essential  should  be  per- 
formed, which  pertained  to  the  establishment 
of  and  tbe  transaction  of  business  at  tbe  new 
office,  which  were  official  in  their  nature  and 
solely  connected  with  tbe  discharge  of  the 
duties  of  tbeofflce  to  which  cldmant  had  been 
appointed.  What  la  the  reason  that  lie  had 
not  then,  wllbin  tbe  meaning  of  the  statute, 
entered  upon  (be  dtscbarge  of  the  duties  of 
bis  office?  It  is  said  that  receiving  applica- 
tions and  making  entries  in  the  public  records 
of  tbe  office  In  regard  to  the  transfer  of  public 
lands  within  the  district  and  receiving  the 
moneys  of  applicants  for  the  purchase  of  such 
lands  comprise  tbe  duties  of  a  register  and  re- 
ceiver of  a  land  office  at  each  land  district  ee- 
tabllsbed  by  law.  These  are  undoubtedly  tbe 
main  duties  of  an  already  established  land  of- 
fice. Here,  however,  the  office  bad  been  but 
lust  established  by  order  of  tbe  Prerident. 
The  location  of  chambers  in  which  tbe  busi- 
ness was  to  be  done  was  part  of  the  duty  of 
the  appointee.  It  was  bis  official  duty  to  see 
to  their  being  properly  furnished  and  prepared 
for  the  transaction  of  the  public  burineaa.  He 
had  to  see  or  to  correspcmd  with  the  officULs 
of  tbe  two  land  offices  from  which  the  one  In 
question  had  but  Just  been  taken.  Tbat  cor- 
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respondence  was  not  peraooftl;  It  wai  official 
and  tt  waa  Deceasarlly  coaoected  with  the  per- 
formance of  Mb  duiies  as  register  and  receiver 
for  the  newly  made  district.  All  of  the  aerv- 
ioet  performed  by  the  claimant,  as  found  by 
the  court  of  claims  and  above  set  forth,  were 
wholly  official  In  their  natare.  connected  solely 
with  Uie  performance  of  ihe  cl&fnuDt'A  duties  as 
an  officer,  and  to  our  minds  were  just  as  much 
official  as  would  be  the  eotiyof  an  application 
in  Uie  books  of  the  tand  office  or  the  reoelpt  of 
money  In  payment  for  any  portion  of  the  pub- 
lic lands  within  thedlslrict.  Doing  that  which 
it  Is  necessary  to  do  In  order  t£at  a  newly 
created  land  office  may  be  in  a  proper  and  nt 
condition  at  the  time  appointed  for  opening  it 
for  the  transaction  of  pnblle  business  is,  as  it 
aeema  to  vs.  a  part  of  the  offldal  duties  of  the 
person  who  li  appointed  to  the  office.  While 
It  is  true  that  he  cannot  earn  commissions  un- 
286]tU  money  *bu  been  paid  for  lands  trans- 
ferred.snd  that  no  transfer  can  be  made  untilaf- 
ter  the  formal  opeoing  of  the  office  for  the  entry 
of  applications,  that  fact  can  have  no  legiti- 
mate beariog  upon  the  question  as  to  when  the 
register  and  receiver  enters  upon  the  discbarge 
01  the  dntiea  of  hli  office  in  a  newly  created 
land  district  It  is  said  that  the  salary  and 
commissions  of  a  register  and  receiver  com- 
mence at  the  same  time,  which  Is  the  time 
when  they,  respectively,  enter  upon  the  dis- 
charge of  their  duties,  and  that  as  commisslooB 
cannot  be  earned  until  work  is  done  upon 
which  cnnmtssiona  can  be  charged,  which  Is 
not  uDtll  after  thefonualopcnlog  of  the  office, 
It  follows  that  the  salary  cannot  commence  un- 
til that  time.  The  argument  Is  not  sound. 
The  right  to  both  salary  and  commissions.  It  Is 
true,  coiameDces  when  the  registers  aud  re- 
ceivers, respectively,  enter  upon  the  discharge 
of  iheir  duties,  but  a  register  may  enter  upon 
tlie  dlacharm  of  bis  duties  under  such  clrcum- 
itances  as  the  clidmaDt  did  In  this  case  before 
the  time  arrives  for  the  formal  and  official 
opening  of  the  laod  office  to  the  public,  and 
before  the  receipt  of  any  moneys  upon  which 
rommiaslons  might  be  earned.  Otherwise  if 
the  salary  coula  not  commence  to  run  until 
the  receipt  of  sucb  moneys,  the  office  might 
have  been  formally  opened  for  the  transaction 
of  public  business  and  the  register  have  been 
in  attendance  thereat  for  a  long  time  before 
any  moneys  were  received  in  payment  for  any 
part  of  the  public  land,  and  so  he  would  be 
without  a  right  to  compensation  by  salary  dur- 
ing  the  time  succeeding  the  opening  of  his 
office  and  up  to  the  time  of  the  receipt  of  such 
moneys. 

It  is  unnecessary  to  enlarge  upon  the  ques- 
tion, as  it  seems  quite  plam  to  us  that  upon 
tbe  facts  found  by  the  court  of  claims  the 
bervlces  performed  by  claimant  after  the  crea- 
tion of  tbe  new  land  district  and  before  the 
formal  opening  of  the  l&od  office  were  official 
srrvices,  and  that  as  early  as  the  18th  of  July, 
18D0,  he  had  entered  upon  the  discbarge  of 
the  dntiea  of  his  office,  and  was  In  tlie  contin- 
uous performance  of  sucb  duties  until  after 
the  1st  of  September,  1890. 

and  it  u  afkmtd. 


JANE  M.  McEEE,  in  Her  Own  Right,  [2S7 
and  as  Szecutor  of  Heniy  McKn  if  of,. 

*. 

UNITED  STATES. 
(See  8.  a  Beporter's  ed.  tK-ttO 
Claim  under  dinet  tm  met  tf286Z. 

A  etalm  for  mooajra  reoelved  by  Um  United  Statee 
from  the  sale  of  lands  bid  In  for  taxee  under  ttie 
direct  tu  sot  of  CoDirrea  of  IMt  cannot  be  as- 
serted under  tlie  last  clause  of  liof  thaaotot 
18B1,  wben  the  olaimantt  bave  already  obtained 
Judirment  under  the  lat  clause  of  that  seoUon  for 
tbe  riUueof  tbe  lands  as  therein  provided. 
[No.  181.] 

Arguad  Netmbtr  ,  1896.  IMdei  SoMmbir 

90.  im. 

APFEAZt  from  a  Judgment  o(  tbe  Ooort  of 
Claims  dismisdng  a  claim  under  the  direct 
tax  act  of  1861.  Affirmed. 
The  facts  are  slated  in  the  opinion. 
Mwtn,  W.  8.  Monteith  and  Laroj/  F. 
Toumant  for  appellants. 

Mmr$.  Joahnm  Erie  Dodce.  Assistant 
Attorney  Qeneral,  and  Owrst  H.  Gorman,  As- 
sistant Attorney,  for  appellee. 

Ht.  Justice  PeeUuut  delivered  tbe  oidn- 
lon  of  the  court: 

Tbe  appellants  herein  bave  brought  this  m>- 
peal  for  tbe  purpose  of  obtaining  a  review  of  a 
judgment  of  the  court  of  claims  dismissing 
their  petition.  No  opinion  was  delivered  by 
that  court  in  this  case,  but  it  was  decided  upon 
the  authority  of  tbe  case  of  Soma  v.  United 
States,  S7  Ct.  CI.  266.  which  involved  tbe  con- 
struction of  tbe  same  statute  that  is  before  na 
in  this  case. 

It  appears  \n  the  finding  of  the  court  that 
one  Henry  HcKee  was  tbe  owner  of  certain 
lands,  which  are  therein  described,  in  tbe  town 
of  Beaufort,  in  tbe  parish  of  Bt.  Helena,  South 
Carolina,  and  that  while  be  was  such  owner 
the  tand  waa  sold  for  the  payment  of  the  direct 
tax  provided  for  In  g  9.  and  tbe  following  sec- 
tions of  the  act  Approved  ^August 5,1861 , [288 
and  entitied '  'Ad  Act  to  Provide  Increased  Bev- 
enue  from  Imports,  to  Pay  the  Interest  on  tbe 
Public  Debt,  and  for  Other  Purposes."  12 
Stat,  at  L.  S92.  The  property  was  bid  in  by 
the  United  States  and  was  thereafter  resold  by 
the  government  Tbe  direct  tax  on  the  prop- 
erty so  sold  amounted  In  all  to  981.62.  and 
upon  the  resale  of  such  property  there  was  re- 
ceived into  the  Treasury  of  the  United  Btatea, 
In  excess  of  the  direct  tax,  the  sum  of  $5,008.41. 
Henry  HcKee,  the  legal  owner  of  the  property 
at  the  time  of  Its  sale,  died  some  time  thereaft- 
er, leaving  a  will,  and  the  claimants  ate  the 
beneficiaries  thereunder,  being  bis  widow  and 
children.  These  same  claimants  bave  hereto- 
fore obtained  judgment  in  tbe  court  of  claims 
agai  ost  the  government  for  the  sum  of 96.680. 60 
on  account  of  the  same  real  estate  above  de- 
scribed. That  judgment  was  obtained,  and 
the  claim  In  this  case  Is  founded  upon  tbe  set 


IM  U.S. 
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HOTK— ^s  to  sole  tif  brndi  for  taaeK  strfet  eomplt- 
once  wttA  rtoCvts  ncMtsorv,— see  note  to  Williams  v. 
Ferton,  4:  ftlfl. 

At  to  dmeC  bUMS,  see  note  to  Soboler  v.  Bew. 

28:  SO. 
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approved  March  S.  1891  (36  Sttt.  at  L.  622), 
entitled  "An  Act  to  CredU  aad  Pay  to  Ibe  Sev- 
eral States  and  Territories  uod  the  District  of 
Colnmlda  All  HooeyB  Collected  uoder  tbe  Di- 
rect Tax  Itevied  hy  the  Act  of  Congress  Ap- 
proved August  0th,  1861."  The  act  issct  forth 
in  full  In  the  margin.f 

280]*The  Judgment  vhlch  the  claimants  have 
already  obtained  in  tbe  court  of  claims  was  ren- 
dered under  the  Ist  clause  In  g  4  of  tbe  act. 
Tbe  claim  now  before  the  court  rests  upon  the 
last  clause  of  g  4,  which  reads  as  follows: 
"And  provided  fttrther,  That  any  sum  or  sums 
of  money  received  Into  the  Treasury  of  tbe 
tTnlted  States  from  the  sale  of  lands  bid  in  for 
taxes  in  any  state  under  tbe  laws  described  in  tbe 
290]*lBt  section  of  this  act  in  excess  of  tbe  tax 
assessed  ibercon  shall  lie  paid  to  the  owners  of 
the  land  so  bid  in  and  resokL  or  to  their  legal 
heirs  or  representative!.'*  We  think  this  pro- 


viso does  not  apply  to  the  owners  of  lauds  de- 
scribed in  tbe  1st  clause  of  the  section. 

A  perusal  of  tbe  entire  act  shows  that  its  pur^ 
pose  was  to  pay  back  to  the  slates  or  to  individ- 
ual citizen8ofstate8*tbeamoantaofnioney[201 
received  from  tbem  In  the  course  of  tbe  execu- 
tion of  the  direct  tax  act  of  1861  and  tbe  acts 
amendatory  thereof.  Tbe  1st  section  of  tbe  act 
provides  for  the  crediting  by  the  Secretary  of  tbe 
Treasury  to  each  state,  etc,  a  sum  equal  to  all 
collections  setK>ff  or  otherwise  made  from 
said  states  or  from  any  of  the  citizens  or  Inhab- 
itants thereof,  or  other  persons,  under  the  act  of 
Congress  therein  mentioned.  Provision  is  thus 
made  for  tbe  amount  that  had  been  collected 
by  the  United  States. 

The  2d  section  provides  for  the  remission 
and  relinquishment  of  all  moneys  still  due  to 
Uie  ITnited  States  under  tbe  direct  tax  appor- 
tioned by  g  8  of  the  above-meatioued  act  of 


^Aq  Act  to  Credit  and  Par  to  the  Several  Btatesand 
Territories  and  tbe  District  of  Columbia  All 
Hooeye  (>>llected  under  the  Direct  Tax  Levied  bj 
tbe  Act  ot  Congreas  Approved  AuiruBt  Mb.  lUSL 

Be  it  enacted  by  the  BeaaU  and  JTouse  <tf  R^pre- 
tenlntitxi  of  the  I7nft«d  Stotea  of  Ameriiea  in  0cm- 
ffress  asscfii''Ied.  That  It  shall  be  tbe  dutr  of  the  8eo- 
retary  of  Vaa  Treaeury  tu  credit  to  each  etate  and 
territory  oC  the  United  States  and  ttie  DUtrlot  of 
Columtila  a  sum  equal  to  all  coUeottons  t>y  set-off 
or  otherwise  made  trom  eafd  stsiee  and  tenitorlea 
and  the  BlBtrlct  of  Columbia  or  from  any  of  the 
citizens  or  Inhabitants  thereof  or  other  persons  uo- 
der tbe  act  of  Congresa  approved  Ausust  6th,  1801, 
and  the  amendatory  aots  thereto. 

Sec  2.  That  all  moneys  stUl  due  to  the  United 
Stateaon  Uie  quotH  of  direct  tax  apportioned  by 
{  8  of  tbe  act  of  GongreeB  approved  August  6,  IMl. 
are  hereby  rvmltted  and  relinquished. 

bee.  8.  Tb^  there  la  hereby  Appropriated,  out  of 
any  money  In  tbe  Treasnry  not  otherwise  appro- 
priated, auob  Buma  as  may  be  necessary  to  reim> 
buTse  each  state,  territory,  and  the  District  of  Co- 
lumbia for  all  money  found  due  to  tbem  under  the 
uroTlsIons  of  this  act;  and  the  Treasurer  of  tbe 
United  States  Is  hereby  directed  to  pay  tbe  same  to 
the  Kovernnrs  of  tbe  states  and  terrltonea  and  to 
tbe  Commlsstonera  of  the  IHstrkt  of  Columbia,  but 
no  money  shall  be  paid  to  any  Mate  or  territory  un- 
til tbe  legislature  thereof  snail  have  accepted  by 
resolution  the  sum  herein  appropriated,  and  the 
trusts  Imposed.  In  full  aatfafaetlon  of  all  olalma 
against  tbe  TTnlted  States  on  aooonntof  the  levy 
and  collection  of  said  tax,  and  ^all  have  author^ 
laed  the  governor  torecetvesald  money  tor  tbe  nse 
and  purpoees  aforesaid:  PrmMxA,  That  where  tbe 
snrna,  or  any  part  thereof,  credited  to  any  state, 
territory,  or  the  District  of  Columbia,  have  been 
oollpcted  by  the  Doited  States  from  tbe  citlaena  or 
Inhabltsnta  thereof,  or  any  other  person,  either  di- 
rectly or  by  sale  of  proper^,  suofa  sumssball  be  held 
In  trust  by  auob  state,  territory,  or  the  District  ot 
Columbia  for  tbe  benefit  of  thoee  peraonn  or  lohab- 
Itaotafrom  whom  they  were  collected,  or  thfdr  le- 
gal represeoUtlTes:  And  propfded  Swihtr,  That  no 
part  of  the  money  collected  from  fndlvlduala  and 
to  be  held  In  trust  as  aforesaid  shall  be  retained  by 
tbe  United  States  aa  a  aet-off  agaiiut  any  indebted- 
pass  alleged  to  exist  agaiont  tbe  state,  territory,  or 
Dlstrlctof  Columbia  In  which  such  tax  was  collected: 
AnA  provCded  further.  That  no  port  ot  tbe  money 
hereby  appropriated  shall  be  paid  out  by  the  gov- 
eroor  of  any  state  or  territory  or  any  other  person 
to  any  attorn^  or  agent  under  any  contract  for 
services  now  exlsttng  or  heretofore  nude  between 
the  repreaentatlve  of  any  state  or  terrltoi?  and  any 
attorney  or  agent  All  claims  under  ne  trust 
hereby  created  shall  be  filed  wltb  the  goveni(V<tf 
such  state  or  territory  and  the  commissioners  of 
the  District  of  Columbia,  respectively,  within  six 
yeara  next  after  tbe  passafre  of  this  act:  and  all 
claims  not  so  filed  shall  betoreverbarred.aodtbe 
money  attributable  thereto  sball  belong  to  such 
state,  terrltury.  or  the  District  of  Columbia,  re- 
Q>ectlvely,  as  the  oaae  may  be. 

Sec  4.  Tiiatlt^allbe  tbedntyot  tbe  Seoretary 
ottheTteasutytopay  toswft  pnaons  as  shall  In 
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each  case  apply  therefor,  and  furnish  satisfactory 
evidence  that  such  applicant  was  at  the  time  of  the 
sales  hereinafter  mentioned  the  learal  owner,  or  la 
tbe  heir  at  law  or  devisee  of  the  legal  owner  ot  suob 
lands  as  were  sold  in  the  parishes  of  Saint  Helena 
and  Saint  Luke's  In  the  state  of  South  OaroUoa,  un- 
der the  said  aota  of  Oongreea,  tbe  value  or  said 
lands  in  the  manner  following,  to  wlb  To  tbe 
ovnt-r*  "  tbe  .ots  in  tbe  town  of  Beaufort,  one 
half  ot  the  value  aasessed  thereon  for  taxation  by 
the  United  States  direct  tax  oommlSBlonera  for 
South  Carolina:  to  the  owner  of  landa  wfatch  were 
rated  tor  laxailoo  by  the  state  of  Soutb  Carolina  as 
being  usually  cultivated,  $5  per  acre  for  each  acre 
thereof  returned  on  tbe  proper  tax  book;  to  tbe 
owners  of  all  other  lands.  91  per  acre  for  each  aoiw 
thereof  returned  on  said  tax  book:  ProvUUd,  That 
In  all  cases  where  such  owners,  or  persons  claiming 
under  tbem,  have  redeemed  or  purchased  salrl  lands, 
or  any  part  thereof,  from  the  United  States,  they 
shall  not  receive  compensation  forsuoh  part  so  re- 
deemed or  purchased:  and  any  sum  or  sums  held 
or  to  be  held  by  the  said  state  of  South  Carolina  in 
trust  for  any  such  owner  under  I  8  of  this  act  shall 
be  deducted  from  tbe  sum  due  to  sucb  owner  un- 
der the  provisions  of  this  sectioo:  And  provfdeil 
/iirtAer.  That  in  all  oases  where  said  owoen  have 
heretofore  received  trom  the  United  States  tbe 
surplus  proceeds  arising  from  the  sale  of  their 
lands,  snob  sums  sbaU  be  deducted  from  tbe  sum 
which  they  are  entitled  to  receive  under  tbta  act. 

That  in  all  caaefl  where  persons,  while  serving  lo 
tbe  Army  or  Navy  or  Marine  Oorps  of  tbe  United 
States,  or  who  bad  neen  boncamblv  discharged  from 
said  aervloe,  purchased  any  of  said  lands  uoder  1 11 
of  the  act  of  Congress  aniroved  June  7, 1882,  and 
sucb  landa  afterwards  reverted  to  the  United  Stipes, 
It  sbaUbethedutybf  tbe  Secretary  of  tbe  Treasury 
to  pay  to  such  persooa  as  sliall  In  each  case  apply 
therefor,  or  to  tbeir  belrsat  law,  devisees,  or  grant- 
ees. In  good  faith  and  for  valuable  eonafateratlon. 
whatever  sum  was  so  paid  to  the  United  States  la 
sucb  oaee.  That  before  paying  any  money  to  auob 
persons  tbe  Seoretary  of  tbe  ^«aaury  shall  require 
tbe  person  or  persons  entitled  to  receive  the  same 
to  execute  a  release  of  all  claims  and  demands  of 
every  kind  and  description  whatever  against  the 
United  States  arlstng  out  of  tbe  execution  of  said 
acts,  and  also  a  release  ot  all  right,  title,  and  Inter- 
eat  la  and  to  the  said  lands.  Tbat  there  Is  hereby 
appropriated,  out  of  the  money  In  the  lYeasury 
nob  otherwise  appropriated,  the  sum  of  9000,000  or 
so  much  thereof  as  may  be  necessary  to  payfor 
said  lota  and  lands,  which  sum  shall  Indude  all 
moneys  In  the  Treasun  derived  In  any  manner 
from  tbe  enforcement  of  said  acts  In  eald  parishes, 
and  not  otherwise  appropriated.  That  1 1068  of  the 
Bevlsed  Statutes  Is  hereby  made  applicable  to 
claims  arising  under  this  act  without  limitation  as 
to  tbe  amount  involved  in  suob  daim:  AnA  pro- 
vided /urtfwr.  Tbat  any  sum  or  sums  of  mooey  re- 
celved  into  tbe  Treasury  of  the  Uolted  Statee  from 
the  aale  of  lands  bid  in  for  taxes  In  any  stale  under 
the  laws  described  la  tbe  Ist  section  of  this  act  to 
excess  of  the  tax  aaeeesed  thereon  shall  be  paid  to 
the  owners  of  tbe  land  so  bid  In  and  resoldt  or  to 
tlieir  legal  belts  or  reoresentatirea. 

Approved  Haioh  I;  18BL 
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CoograM.  TheSd  teetton  appropriates  moneys 
for  uie  purpose  of  reiinbumng  each  slate  for 
all  money  found  due  under  tbe  provisions  of 
tbe  act,  and  rarioua  conditions  are  therein  im- 
posed ralfttlTe  to  the  payment  of  sucb  moneys. 
^  the  lat  clsQBe  of  the  4th  section  special 
prorlslon  is  made  for  the  payment  to  tbe 
ownera  or  their  heirs  of  such  lands  uwere  sold 
In  the  parishes  of  St.  Helena  and  St.  Luke's  in 
the  state  of  South  Carolina  under  this  direct 
tax  act.  Those  owners  or  their  representatlTes 
were  to  be  paid  forthelr  lands  which  had  been 
sold,  and  tbe  value  thereof  was  to  be  ascer- 
tained In  the  manner  provided  by  tbe  4tb  sec- 
tion. Full  and  special  provision  was  thus  made 
In  tbe  clauses  preceding  tbe  last  clause  of  ^  4 
for  the  owners  of  lands  nhlch  had  been  sold 
under  the  direct  tax  act  in  tbe  parishes  of  St 
Ut'lena  and  St.  Luke's  in  tbe  state  of  South 
Carolina.  The  reimbursement  of  tbe  owners 
In  those  particular  parishes  for  thdr  lands 
which  had  been  icdd  was  to  be  mfter  the  stand- 
ard which  was  provided  for  In  the  clauses 
quoted. 

There  were,  however,  esses  where  lands  had 
been  sold  under  this  direct  lax  act  in  other 
parishes  of  the  rotate  of  South  Carolina  and  In 
other  states.  There  was  added  to  the  act  of 
1801  the  last  clause  of  ^  ^  which  would  cover 
all  such  cases,  and  we  are  of  opinion  that  this 
lust  clause  does  not  refer  to  or  cover  tbe  cases 
of  those  owners  who  are  mencioncd  in  the  1st 
clsuse  of  the  same  section.  Otherwise  this 
curious  result  might  and  in  ibis  particular  case 
2U!2]would  follow.  Tbe owoersof  the  *laQd  at 
the  time  of  Its  sale  would  recover  under  the  first 
ctau!>e  a  frreatcr  amount  than  the  government 
Hctuslly  received  upon  its  resale  of  the  land 
purfiimnt  to  the  provislonsof  tbedirect  tax  act. 
That  result  would  be  accompllsbed  by  the  rule 
provided  in  tbe  1st  clause  for  arriving  at  tbe  sum 
to  be  paid  by  tbe  government  without  refer- 
ence (o  the  amount  actually  received  by  it. 
Bui  in  addition  to  that  and  under  the  provi- 
sions of  the  last  clause  as  construed  byplaintiCfs 
in  error,  tbe  owners  would  he  entitled  to  re- 
cover all  tbe  moneys  received  into  Ibe  Treas- 
ury of  llie  Uniiert  Biales  upon  (he  snle  of  such 
lands  for  taxes,  under  Ibe  direct  tax  act,  in  ex- 
cess of  tbe  taxes  asseraeti  tbereon.  In  this  case 
these  claimants  have  already  obtained  judg- 
ment against  the  government  for  $0,680.60. 
and  all  that  the  government  has  received  upon 
tbe  sale  of  property  (above  tbe  taxes  on  such 
land,  which  were  $01.52)  is  $S,008.41.  By 
that  Judgment,  therefore,  the  goveromeut 
must  pay  nearly  $600  more  than  it  ever  re- 
ceived on  account  of  the  land,  and  in  addition 
to  ibat.  If  tbe  claimants'  interpretaiion  of  tbe 
■taluie  be  tbe  correct  one,  the  government 
must  pay  $5,000  more  to  the  owners  of  tbe 
■amc  lands.  We  cannot  think  that  this  was  the 
Intention  of  Congress.  To  give  back  as  much 
as  It  has  received  over  and  above  the  original 
tax  would  seem  to  be  dealing  with  a  good  deal 
of  liberality  with  the  owners.  The  fact  is  well 
known  as  a  matter  of  contemporaneous  his- 
tory, and  It  was  so  stated  by  counsel  on  the 
argument,  that  upon  the  sale  of  lands  which 
the  United  Sutes  had  bid  lu  by  virtue  of  tbe 
proviMonA  of  tbe  direct  tax  act  of  1861,  and 
which  were  sold  thereafter  under  the  provi- 
slonsof g  llof  the  act  of  June  7,1883.  enUtled 
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''An  Act  for  the  Collection  of  Direct  Taxes  in 
Insnrrectionary  Districts  within  tbe  United 
States,  and  for  Other  Purposes"  (12  Stat  at  L. 
422),  the  amounts  of  such  sales  were  fre- 
quently and  generally  very  much  less  than  the 
real  value  of  the  property  sold.  This  was  no 
fault  of  the  government,  however,  and  re- 
sulted In  no  benefit  to  It.  By  the  rule  adopted 
In  the  1st  clause  of  §  4  of  tbe  act  of  1891  for  as- 
certaining the  amount  which  was  to  be  paid  to 
the  former  owners  of  the  property  that  had 
been  sold,  tbe  sum  which  the  United  States 
*would  bave  to  pay  to  those  legal  owners  [208 
mightand  probably  would  be  much  in  excess  of 
tbe  sums  which  tbe  government  had  actually  re- 
ceived, so  that  in  numerous  cases  there  would 
be  a  pure  gratuity  on  the  part  of  the  govern- 
ment to  those  owners.  The  languagejwould 
bave  to  be  very  plain  to  call  for  such  a  con- 
struction of  the  last  proviso  in  §  4  as  would 
give  in  addition  to  a  gratuity  a  still  farther 
sum  amounting  to  the  surplus  received  by  the 
government  over  and  above  the  amount  of  the 
tax  levied  upon  tbe  property  sold.  Tbe  fact  that 
there  were  lands  sold  In  other  parishes  than 
those  named,  in  tbe  state  of  South  Carolina, 
and  also  lauds  lying  in  other  states,  fumisbea 
a  rational  and  proper  foundation  for  tbe  last 
proviso  in  g  4  of  Uie  act  of  1891,  without  con- 
dtming  tt  to  Involve  these  owners  who  bad  al- 
ready been  specialty  provided  for.  There  is 
full  opportunity  thus  given  for  the  applica- 
tion of  the  clause  In  question  to  other  land- 
owners without  including  within  its  iKoeSts 
the  owners  of  those  lands  who  .had  already 
been  particularly  mentioned  and  provided  for 
by  other  clauses  in  the  ssme  section.  It  Is  true 
that  if  tbe  language  used  In  that  last  clause  be 
given  its  widest  and  broadest  application  it 
would  include  all  owners  of  real  estate  which 
had  been  sold  in  any  portion  of  ttie  country 
under  the  provisions  of  the  direct  tax  act. 
But  we  think  a  perusal  of  the  whole  act  pre- 
vents our  giving  this  unlimited  construction, 
because  to  do  so  would  conflict  with  what  we 
think  was  the  intention  of  Congress,  gathered 
from  the  provisions  of  tb-  whole  act.  Under 
such  circumslances  It  Is  Doi  only  the  right  but 
it  is  the  pluin  duty  of  the  court  to  limit  by  a 
proper  construction  the  otherwise  boundless 
application  of  the  general  language  used  in  the 
statute.  As  was  said  by  Mr.  Chief  Jtutfce 
Taney:  "It  Is  ludoubtedly  the  duty  of  the 
court  to  ascertain  the  meaning  of  the  legisla- 
ture from  tbe  words  used  in  the  statute,  and 
tbe  subject  matter  to  which  it  relates;  and  to 
restrain  its  operation  within  narrower  limits 
than  its  words  import  if  tbe  court  are  satisfied 
that  the  literal  meanhig  of  Its  language  would 
extend  to  cases  which  tbe  legislature  never  de- 
signed to  embrace  in  It."  Breieer  v.  Blougher, 
89  U.  8. 14  Pet.  178, 198  [10:  408.  417];  Petri  v. 
Commereial  Nat,  Bank,  149  U.  S.  644,  650 
[86: 1144, 1146]. 

*It  Is  true  that,  in  tbe  first  case  cited,  the  [204 
court  refused  to  limit  tbe  application  of  tbe 
statute  as  contended  for  by  one  of  tbe  parties 
to  the  controversy,  but  such  refusal  was  based 
on  tbe  view  of  the  statute  taken  by  the  court, 
which  was  that  the  intention  of  the  legislature 
was  not  so  plainly  within  the  contention  of 
counsel  as  to  permit  of  the  limitation  in  that 
case.  Tbe  rule  for  the  oonBtniction  of  a  etat- 
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vte  aod  of  tbe  daty  of  the  court  was  given  as 
above  stated. 

In  this  case  we  tbiok  the  Intention  of  Con- 
gress was  pl^,  and  tbat  tbe  general  languaKe 
of  the  last  clause  of  g  4  should  not  be  held  to 
Include  the  class  of  owners  of  lauds  mentloDed 
In  tbe  let  clause  of  the  same  seciioo,  for  whose 
case  special  provision  was  thereia  made.  We 
think  that  the  construction  given  by  the  court 
of  claims  to  the  statute  of  1^.  as  set  forth  in 
lu  opinion  in  8anu  t.  United  StaUt.  37  Ct.  CI. 
866.  was  correct,  and  Haju^imnt  in  tAit  ea»e 
AotUd  iher<!for$  be  qfflrmod. 


JAMSa  F.  OLOVIBR  et  «(.,  ApptM,, 

V. 

VNITED  BTATBS. 
0a*  B.  0.  BeporteT*s  ed.  M-anj 
Mortgage  creditor  isrwi  the  legal  otener. 

Onewhowasamoitffage  oredltw  at  tbe  time  of 
the  sale  of  property  to  enfOToe  the  dlreot  tazas- 
•MMd  bj  the  United  States  ander  the  act  of  Con- 
greaa  of  un  Is  not  the  legal  owner  who  Is  entitled 
under  theaotof  Ooogx«M  of  UU  to  leinitHirBe- 
ment, 

[No.  140.] 

Arguai  mtd  Submitted  Sbamibtr  3, 1896.  De- 
eUid  Ihaember  90, 1896. 

APPEAL  from  •  judgment  of  the  Court  of 
Claims  disallowing  tbe  claim  of  the  plain- 
tiffs, James  F.  Glover  et  al„  against  tbe  United 
States  for  reimbursement  under  tbe  refunding 
Uw  of  1691  for  property  sold  for  tazea  under 
tbedirecttaz  aetof  1861.  Affirmed, 
Tbe  facts  are  stated  In  the  opinion. 
See  same  case  below,  39  Ct  CI.  336. 
Sfr.  James  Lowndea  for  appellant*. 
Mr,  W.  S.  Montelth  for  Bythewood  heirs. 
Mtaert.  J.  E.  Dodse,  Assistant  Attorney 
General,  andfOaorM  H.  Oonuw.  Asristant 
Attorney,  for  appellee. 

295]  *Mr.  Justice  Whit*  deUvered  the 

opinion  of  tbe  court: 

In  1661  Benjamin  R.  Bythewood  was  tbe 
owner  of  a  lot  in  the  town  of  Beaufort  and  a 
plantation  in  the  county  of  tbe  same  name, 
both  situated  In  Saint  Helena  parish,  state  of 
South  Carolina.  On  tbe  occupation  of  Port 
Royal  by  tbe  national  troops  in  November, 
1861,  Bythewood  left  Saint  Helena  island,  as 
did  all  the  white  population  of  tbat  island. 
Thereafter  the  property  of  Bythewood  was 
aasmsed  for  taxes  by  tbe  Uniied  States  under 
the  direct  tax  act  of  1861  (13  Stat,  at  L.  294), 
and  was  sold  in  eDforcemenC  thereof.  A  por- 
tion of  the  plantation  was  subsequently  re- 
deemed. 

Congress  provided,  by  tbe  act  of  March  8, 
1891  (26  Stat,  at  L.  882),  for  refunding  the  di- 
rect tax  collected  under  tbe  act  of  1861,  and 
also  for  payment,  under  certain  conditions,  of 


NOTH.— to  direct  taxee,  see  note  to  Boholer 
Bew.  XS:  SB. 

^  to  Mie  of  lanib /or  tax€K  Uriet  comjManuveUh 
stotHttiMCMMnh-M*  note  to  WUUams  v.  Peyton, 
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a  stipulated  amount  to  tbe  owners  of  property 
in  Saint  Helena  parish,  which  had  been  s^ 
to  collect  sucb  direct  tax.  This  controvenr 
arises  from  a  claim  made,  under  said  act,  by 
the  representatives  of  Mrs.  Yerdier,  that  as 
their  ancestor  was  a  creditor  secured  by  mort- 
gage on  tbe  property  of  Bythewood  at  the 
date  when  It  was  sold  under  the  act  of  186l» 
they  are  therefore  entitled  to  be  paid  the  sum 
stipulated  in  the  act  of  Congress,  because  as 
tbe  representatives  of  sucb  mortgage  creditor 
they  were  the  legal  owners  of  tbe  property 
within  the  meaning  of  the  refunding  law  of 
1891.  The  full  text  of  the  act  of  1^1,  upon 
wbieh  the  issue  depends,  is  set  out  in  the  mar- 

fin  of  tbe  opinion  Id  McKee  v.  United  8iaU$, 
64  U.  8.  287  [anU.  487] 
By  tbe  4tfa  section  of  the  act  it  is  made  "tlie 
duly  of  tbe  Secretary  of  tbe  Treasury  to  pay 
to  such  persons  as  shall  In  each  case  apply 
therefor  and  furnish  evidence  that  sucb  appli- 
cant was  at  the  time  of  tbe  sales  bereinaner 
mentioned  the  legal  owner  or  tbe  heira  at  law 
or  devisee  of  the  legal  owner  of  such  landa  as 
were  sold  in  tbe  parish  of  Saint  Helena  and 
Saint  Luke's  in  tbe  state  of  South  Carolina  un- 
der tbe  said  acts  of  Coneress,  tbe  value  of  said 
land  in  tbe  manner  following,  to  wit.  .  . 

The  queaUon  which  therefore  arises  Is  this: 
Is  one  who  was  a  mortgage  creditor  at  tbe  time 
of  tbe  sale  of  the  property  to  'enforce  [206 
tbe  direct  tax,  the  legal  owner  contemplated 
by  Congress  when  It  enacted  tbe  law  of  1891? 

Construing  tbe  words  "legal  owner"  In  a 
strictly  literal  and  purely  technical  sense,  it  la 
clear  tbat  under  the  law  of  South  Carolina;  a 
mortgage  creditor  was  not  sucb  legal  owner. 
Without  consiiiering  whether  a  mortgage  cred< 
itor  under  the  common  law  might  Be  techni- 
cally held  to  be  the  legal  owner  within  tbe 
meaning  of  the  act  of  18U1,  It  is  plain  tbat  the 
statute  law  of  South  Carolina  made  the  posi- 
tion of  a  mortgagee  merely  tbat  of  a  creditor 
with  security.  Tbe  law  from  which  this  re- 
sulted was  passed  In  1791  (6  S.  a  Stat.  169). 
and  therein  it  waa  provided: 

"No  mortgagee  shall  be  entitled  to  maintain 
any  possessory  action  for  the  real  estate  mort- 
gaged, even  after  the  time  allotted  for  the  pay- 
ment of  tbe  money  secured  by  the  mortgage  Is 
elapsed;  hut  tbe  mortgagor  shall  be  stilt  deemed 
the  owner  of  the  land  and  tbe  mortgagee  as 
owner  of  tbe  money  lent,  or  due,  and  shall  be 
entitled  to  recover  satisfaction  for  the  same  out 
of  tbe  land.  .  .  .  Provided  always,  that 
nothing  herein  contained  sbati  extend  to 
any  suit  or  action  now  pending,  or  when  the 
mortgagor  shall  be  out  of  possession.    .  . 

As  late  OS  1890  tbe  supreme  court  of  South 
Carolina  construed  this  statute  in  Hardin  v. 
Hardin,  84  S.  C.  77,  80,  and  it  was  there  held 
tbat  it  waa  well  settled,  by  many  decisions, 
that  in  South  Carolina  a  mortgage  of  real  es- 
tate Is  not  a  conveyance  of  any  estate  whatever, 
bulls simplyacontract  whereby  the  mortgagee 
obtains  a  Hen  on  the  property  mortgaged  as  a 
security  for  tbe  payment  of  tbe  debt,  and  that 


AMtovBhen  an  Munetion  to  rMtnMn  Vt4  eclBeeUon 
of  a  tax  wiU  be  granUd,  see  note  to  Dowa  r.  Cbi- 
oofTO.  20:66. 

^touihentaxeeiaeaaayiaitmei  Mnlm  rteovenA 
baeftiseenotetoBEaklneT.Tan  Atsdale,  tittk 
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tbe  mortngOT  atll!  rein«lna,  even  after  the  cod- 
diiioD  is  broken,  tlie  owner  of  the  land. 

Nor  did  the  mere  fact  that  Bytbe^vood  left 
Saint  Helena  island,  on  tbe  arrlral  of  tbe  Fed- 
eral forces,  ooDvert  Mrs  Verdier's  title,  vbicb 
iras  one  of  mere  aecurity.  into  that  of  a  legal 
owner.  It  is  not  found  Uiat  she  berself  In  fact 
took  any  poesesslon  of  tbe  property  mortgaged 
to  secure  ber  debt. 

As  said  in  Nmoieh  t.  Bvbbard,  23  Conn.  B87, 

m-. 

'  'A  mortgagee  out  of  possession  is  not  tbe  pro- 
297]prietorof  *tbeniortgaged  premlRes,aDd,ia 
common  parlance,  is  never  spoken  of  as  sucb, 
nor  is  be  so  recogolxed  in  a  legal  sense.  To  be 
sure,  he  is  said  to  have  tbe  legal  title,  and  as 
against  tbe  mortgagor,  and  for  tbe  purpose  of 
enforcing  bis  rights  as  mortgagee,  be  has  sucb 
title.  He  can  convey  no  beneflciat  interest  fn 
the  land  mortgaged,  as  separate  and  distinct 
from  tbe  debt;  and  be  has  no  such  interest  In 
It  as  can  be  levied  upon,  and  taken  ia  execu- 
tion, by  bis  creditors." 

Even  the  common-law  right  of  a  mortgagee 
not  In  poflsession  to  be  considered  tbe  legal 
owner  is  so  in  a  restricted  sense,  as  Is  shown 
bv  Great  FatU  Oo.  v.  WonUir^  15  N.  H.  412, 
4m,  where  the  court  said: 

"A  mortgagee  not  In  posscnlon  Is  not  enti- 
tled to  be  treated  as  owner,  except  io  a  suit,  or 
some  other  proceeding,  to  enforce  his  rights  as 
mortgagee.  Until  entry,  he  has  no  right  to  ex- 
ercise any  acts  as  owner.  He  cannot  dafm  tbe 
rents  and  profits.  He  cannot  convey  the  land 
by  deed,  without  traosferring  tbe  debt.  But 
he  may  assign  the  debt,  and  thereto  asdni  and 
transfer  the  charge  upon  the  land.  Be  oas  no 
right  to  commit  waste  or  destroy  the  property 
when  in  possession,  until  be  baa  foreclosed." 

Whilst  it  is  hence  clear  that  a  strict  and  tech- 
nical construction  of  tbe  words  "legal  owner" 
would  be  conclaslve  against  tbe  claim  which 
the  mortgage  creditora  here  assert,  the  language 
of  the  act  of  1891  should  not  be  measured  and 
interpreted  by  this  narrow  rule.  The  context 
of  that  act  makes  it  manifest tliat  the  word  ''le- 
gal," prefixed  to  the  word  "owner,"  was  not 
intended  to  give  it  a  purely  artiflciel  meaning. 
This  is  shown  by  tbe  fact  that  in  other  places 
in  tbe  section  where  the  word  "owner''is  found 
the  same  idea  is  conveyed  by  the  use  of  that 
word  without  tbe  prefix  ''legal**  Id  interpret- 
ing the  act, therefore,  we  most  be  guided,  not  by 
any  mere  technicality,  but  must  read  its  pro- 
TisioDs  by  tbe  light  of  tbe  cardinal  rule,  com- 
manding that  the  words  must  be  apprehended, 
not  in  a  forced  and  purely  technical  way,  but 
lo  their  general  accepUtion,  end  that  the  law 
mwt  be  interpreted  In  accordance  with  its 
■iMt  so  as  to  effectiute  the  purpose  intend«l 
to  be  arcomplished  thereby.  Mattlnrdr.  Law- 
rence. 67  V.  S.  16  How.  261  [14:  9351;  Smtfthe 
v.  Fiifre.  90  U.  a  28  Wall.  874  [28:  47]. 
298 ]*Following  these  canona  of  construction, 
it  cannot  be  denied  that  the  general  acceptation 
of  the  word  "owner"  is  distinct  and  different— 
indeed,  Is  the  very  opposite  of  the  word  "cred- 
itor," whether  secured  by  mortgage  or  not. 
And  that  this  meaning  Is  the  sense  in  which  It 
was  used  to  the  law  in  question  is  demonstrated 
by  tbe  fact  that  nowhere  therein  is  provision 
made  for  tbe  daasiflcation  and  ascertainment 
of  tbe  rigbta  of  creditors  for  detormintng 
164  U.  S. 
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whether  sucb  rights  bad  been  doly  preserved 
by  proper  registry  or  had  been  dischafged  by 

fiaytnpQt  or  barred  by  the  statute  of  limitaUons. 
ndecd.  there  is  one  requirement  of  tbe  act 
wblcli  excludes  tbe  Implication  that  tbe  word 
"owner"  was  intended  to  refer  to  a  creditor. 
Tbe  payment  to  the  owner,  tbe  4lh  section 
commanda,  "shall  be  made  by  tbe  Secretary  of 
the  Treasury  to  such  persons  as  shall  .  .  . 
furnish  s,itiafactory  evidence  that  such  appli- 
cant was  at  tie  time  of  the  sales  hereinafter 
mentioned  the  legal  owner,"  Now,  whilst  the 
time  of  the  sale  was  an  absolutely  certain  cri- 
terion by  wbicli  to  determine  ownership  wl 
non,  it  is  an  lmpo<:sible  test  by  which  to  ascer- 
tain the  existence  or  nonexistence  of  a  creditor 
at  tbe  time  tbe  law  was  enacted.  Tbe  mere 
fact  that  a  creditor  held  securitv  at  a  given  time 
does  not  exclude  tbe  possibility  of  the  debt 
having  been  paid  subsequent  to  the  sale,  or  of 
its  having  perished  by  Uznitatlon,  or  having 
been  extingiilabed  Sa  some  other  lawful  way. 
To  hold  that  the  payment  must  be  made,  there- 
fore, to  one  who  waa  a  creditor  at  the  time  </ 
the  »ate  would  imply  that  Congress  Intended 
to  make  a  payment  to  one  who  might  not  be  a 
creditor  at  the  time  of  tbe  payment,  although 
he  may  have  beep  «nch  creditor  when  the  salo 
was  made. 

A  conaideratioB  of  tbe  purooae  meant  to  be 
accomplished  by  tbe  act  of  1891  fortifies  the 
foregoing  conclusions.  That  it  was  avowedly 
Intended  to  repay  tbe  tax  which  had  been 
levied  undar  tbe  act  of  1881  is  beyond  question, 
Tbe  provijtOD  as  to  payment  to  the  owners  of 
a  certain  sum  for  land  sold  under  that  act  waa 
dearly  a  result  and  oonseouenceof  tbe  general 
purpose  contemplated  by  Congress  in  passing 
tbe  refunding  law.  It  follows  that  the  aim  pro- 
posed by  the  actof  *1891  was  the  return  of  [290 
the  tax  assessed  under  tbe  act  of  1861  and  the 
repayment,  In  oertnio  cases,  to  the  owners  of  a 
named  turn  for  lands  which  were  assessed  and 
sob)  under  that  act.  Kow,  If  It  be  clear  that 
under  the  act  of  1991  the  owner  and  not  the 
mortgage  <»editoT  oat  of  possession  waa  liable 
for  assessment,  tt  becomes  equally  clear  that  a 
mortgage  creditor  who  was  not  assessable  under 
the  actof  1861  waa  not  within  tbe  scope  of  the 
relief  intended  to  be  accomplished  by  tbe  act  of 
1891.  Tbeactofl86t,ln$8and8ubsequentseC' 
tlons,  provided  for  a  tax  which  was  to  be  assessed 
and  laid  witbin  the  United  States  "on  the  value 
of  lands  and  lota  of  ground,  their  improve- 
ment and  dwelling  housea."  It  contemplated 
an  assessment  against  tbe  owner  of  tbe  prop- 
erty and  not  the  creditor,  since  there  was  a 
personal  llablliiy  entailed  on  tbe  owuerforthe 
tax.  Thus,  by  g  85,  the  collector  was  author- 
ized upon  denult  in  tbe  payment  of  the  tax 
to  distrain  upon  goods  and  chattels.  Can  It 
be  coutended  that  one  who  was  a  creditor  with 
a  mortgage  security  on  tbe  property  of  his 
debtor  was  liable  to  assessment  for  this  tax, 
and  hence  to  have  bla  goods  and  chattels  dis> 
trained  tor  it*  payment?  If  It  cannot  Iw.  then 
It  follows  that  the  mortgage  creditor  could  not 
be  assessed  uuder  tbe  act  of  1861.  But  if  he 
was  not  assessable  nnder  that  law,  and  the  act 
of  1891  contemplates  only  tbe  owners  who 
could  be  so  a»e8!>ed,  the  deduction  Is  Irrealsti- 
bie  that  tbe  moiteage  creditor  was  not  em* 
braced  in  the  worcT^'owiMr"  ai  mad  In  the  act 
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of  1801.  Nor  is  the  claim  here  asserted  by  the 
mortgage  creditor  that  he  is  wiibio  the  term 
"owner,"  as  used  In  the  act  of  1891,  fortified  by 
•  reference  to  decisions  coostruing  that  word 
Id  statutes  reguktiog  the  eoforcemeot  of  the 
right  of  emlneDt  domain.  Some  courts,  coo- 
slaeriDff  thst  word  strictly  In  such  statutes, 
have  held  It  not  to  embrace  a  mortgagee. 
Famsworth  t.  Botton,  126  Mhss.  1;  Iiformch 
T.  Hubbard,  22COQQ.  587.  Othercourts,  how- 
ever, have  held  from  a  coasideratiou  of  the 
context  of  the  statutes  which  ibey  were  Inter- 
pretiog,  and  the  evident  purpose  intended 
thereby  to  be  subserved,  that  mortgagees  were 
flmbraced.  Even  if  arguendo  it  be  conceded 
that  the  latter  construction  is  a  correct  one, 
and  that  where  the  law  seeks  to  devest  all  and 
3<>OJ*eTery  title  to  land  or  estateand  substitute 
the  price  therefor,  that  the  word  "owner"  should 
receive  a  broad  and  liberal  construciion  so  as 
to  embrace  every  right  in  and  to  the  land,  sucb 
concession  would  not  affect  or  control  the 
proper  interpretation  to  be  given  to  the  word 
"owner"  in  the  act  under  consideration.  In 
conferring  the  gratuity  provided  by  the  act  of 
1691,  Congress  ui  no  way  manifested  its  pur- 
pose to  make  a  rettitittio  in  integrum,  to  cre- 
ate a  fund  which  would  take  the  place  of  tlie 
property  and  be  the  reraesentatlTe  of  its  entire 
value,  at  the  date  of  the  aale,  or  of  all  the  In- 
terests then  resting  upon  or  entering  into  the 
land.  The  act  does  not  provide  for  ascertain- 
ing the  value  of  the  land  at  the  time  of  the  sale 
and  for  a  return  of  the  amount  thereof,  but 
simply  fixes  an  arbitrary  sum  to  be  paid  to  tbeone 
who  was  the  owner  at  the  time  of  the  aale. 
And  that  this  sum  waa  not  considered  by  Con- 
gress as  the  whole  value  of  the  property,  at 
the  date  of  the  sale,  is  demonstratea  by  the 
fact  that,  as  to  the  lota  in  Beaufort,  the  amount 
to  be  paid  was  fixed  at  one  half  the  valuation 
placed  on  them,  by  the  United  States,  when 
they  were  assessed  under  the  direct  tax  law. 
We  cannot  adopt  a  theory  of  construction 
which  RubBtantially  asserts  that  the  half  is  equal 
to  the  whole.  To  enforce,  then,  agaiost  the 
money  given  by  Congress  to  the  owner,  the 
rights  of  the  mortgage  creditor  on  the  theory 
that  it  represents  the  entire  value  of  the  prop- 
erty would  be  indulging  in  an  untrue  hypotbe- 
aia  to  justify,  not  only  a  repudiation  of  the 
express  words  of  the  law,  but  also  a  refusal  to 
execute  Ita  manifest  Intent  Doubtless  both 
the  rights  of  the  owner  and  those  of  the  mori- 

gige  creditor  were  operated  on  by  the  tax  sale, 
ut  the  taxing  law  gave  to  either  a  right  of  re- 
demption. If  years  after  the  sale  and  when 
the  right  to  redeem  had  lapsed.  Congress  chose 
to  give  to  the  owner  a  proportion  of  the  value  of 
the  property  to  compensate  for  his  loss,  weotn 
aee  no  equitable  conslderaUon  suroortlng  the 
daim  that  the  money  should  be,  oy  Judicial 
construction,  taken  from  the  owner,  la  order 
to  hatow  it  on  the  mortgage  creditor.  To  so 
coDStrue  would  substitute  the  judicial  for  the 
legialative  mind. 

3011*  This  case  ii  also  unlike  that  of  a  factor 
who,  >y  reason  of  advance  upon  goods  in  his 
phjsicu  possession,  has  acquired  a  quad  own- 
eiuitp  in  such  goods,  and  woo,  to  the  extent  of 
such  advances,  u  entitled  as  special  owner  to  sell 
the  goods  in  hit  possession.  United  Statetr.VO- 
talontfo,  90  U.  B.  tt  Wall.  85  [28:64].  Of  course 
US 
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the  construction  which  we  give  to  the  term 
"legal  owner"  or  "owner"  in  the  act  of  1891, 
Is  limited  to  the  precise  question  arising  on  thia 
record,  which  is  simply  whether  a  mortgagee 
can  properly  be  said  to  be  embraced  vrithin  the 
terms  of  we  act  of  1891  giving  a  particular 
sum  to  the  legal  owner  or  owners  for  lands 
sold  by  the  eovernment  under  the  direct  tax 
act  of  1861.  in  determining,  therefore,  aa  we 
do,  that  the  mortgage  creditor  is  not  embraced 
in  the  provisions  of  the  act,  we  are  not  to  be 
underMood  asexpressing  an  opinion  upon  what 
construction  might  be  juatlited  ttnder  other 
facts  and  ctrcumstances  and  tot  other  pur- 
poses. 

T/>e  judgment  of  the  Court  of  Claims  disal- 
lowing the  claim  of  the  plaintiffs,  having  con- 
strued the  act  of  1891  In  accordance  with  the 
foregoing  views,  tnu  rights  and  it  tiier^or* 
affirmed. 


EUOSNB  W.  COtTGHRAN  «f  al.,  in 
Err., 
n. 

HENRY  a  BIGELOW  and  H.  P.  Hender. 
son. 

(Bee  S.  0.  Beporter^  ed.  Sa-Sllj 
Bond  for  a  dted—nonntit—ntretia  in  (he  bond. 

L  Granting  a  nonsuit  for  want  of  suOlotent  eri* 
deaoe  la  not  an  InfrloitMnent  ot  the  oonatltQ- 
tdonal  rlsbt  of  trial  by  Jury. 

2.  Vendees  cannot  enforce  a  bond  given  to  aeoare 
the  execution  and  deJIverv  of  a  deed  within  a 
oertaln  time,  if  tbey  have  failed  to  makea  pay> 
ment  vrttbtn  the  time  agreed,  wbere  the  obJIsa- 
tory  part  uf  the  tmnd  expressly  provide*  that 
they  shaU  oonply  wltfa  tbelr  part  of  the  oontnot. 

Sl  Suretlefl  In  a  bond  for  a  deed  are  relieved  from 
liability  by  the  failure  of  the  vendee  to  perform 
the  precedent  act  of  payment  at  the  time  pro- 
vided In  the  oontraot:  and  the  aoceptanoe  by  the 
vendor' of  a  payment  subsequenuy  made,  al- 
thousrb  a  waiver  of  bis  rlffht  to  rescind,  does  not 
Mod  tbesureiles  or  restore  their  UabUltr* 

[No.  58.] 

Argued  and  Submitted  Majf  7,  1396,  Decided 
Hovemher  SO,  1896. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Utah  to  review  a  Judgment 
affirming  the  judgment  of  the  District  Court  of 
the  First  Judicial  District  of  that  Territory  in 
favor  of  the  defendants,  upon  a  nonsuit,  in  an 
action  brought  by  Eugene  W.  Coughrao  ettU., 
plaintiffs,  a^nat  Henry  0.  Bigelow  etal.,Va 
recover  the  amount  of  a  bond  given  by  them 
as  sureties  for  the  performance  -of  a  contract, 
to  convey  lands.  Affirmed. 
Bee  same  case  below,  9  Utah.  860. 

Statement  by  Mr.  Justice  SUtm  i 
Eugene  W.  Oou^iran  and  Nathan  H.  Got- 
trell  filed  their  amended  complaint  in  the  dis- 

'Botm.—Ab  to  trial  by  Jury;  how  ageeted  by  7th 
Anundmeiit  to  tAe  OotuCituMon,— eee  note  to  Justloee 
or  New  rmrk  v.  United  States,  Honay,  U:  m. 

AMto  bonds,  qlMai  and  other,  and  for  debts;  Mo- 
blItttf'i<Mrstfeioii,-aee  notes  to  United  States  v. 
GUaa,  ft  108,  and  Postmasnr  Qanafal  V.  Buly ,  4:  SIT. 
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trict  court  of  tbe  flist  jurliclal  diilHct  of  tbe 
territory  of  Utah  oq  December  15, 1891,  against 
302J*'HeDryC.Bigelo«  aod  H  P.  BeDdersoo. 
Bhowtngtbat on  April  26, 1890,  E.  A.Beedaad 
H.H.  Hendenon,  as  principals,  and  the  defend- 
anta  as  suietiea.  executed  and  delivered  to  the 
plaiutlffB  a  Ixmd  coDditioned  for  the  perform- 
aoce  of  a  contract  on  tbe  part  of  tbe  said 
priodpala  to  convey  to  tbe  plaiotlffa  an  Id- 
lerest  in  certain  lands  situate  in  Weber 
county,  in  the  said  territory;  alleging  that  tbe 
said  priDcipala  had  failed  to  perform  their  coo- 
tract,  aDdseekiog.on  account  of  such  alleged 
breach  of  the  condition  of  the  bond,  to  recover 
tbe  amount  of  tbe  penalty  thereof  from  tbe 
defendants. 
Tbe  bond  was  as  foUowa: 

Know  all  men  by  these  presents  that  we*  E. 
A.  Reed  and  H.  H.  Henderson,  principals,  and 
H.  Blgelow  and  H.  P.  Henderson,  as  sureties, 
alt  of  tbe  county  of  Weber,  territory  of  Uiab, 
are  bf^ld  and  firmly  bound  unto  Eufcene  W. 
Cougbrao  and  Natban  H.  Cottrell,  of  Sioux 
Falls,  ^utb  Dakota,  in  the  sum  of  $5,000  law- 
ful money  of  the  United  States,  to  be  paid  to 
the  said  Snsene  W.  Cottrell  and  Nathan  W. 
Cottrell,  their  bdrs,  executors,  or  assigns,  for 
which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  we  and  each  of  ourselves, 
extcuiora,  and  admioistrators  Jolutly  and  aev- 
•rally  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  thla  2Sth 
day  of  April,  a.  d.  1890. 

The  coDdition  of  tbe  above  obligation  la 
such  that  the  above-boundeo  E.  A.  Reed  and 
H.  H.  IlendeisoD,  on  or  before  the  1st  day  of 
October,  next,  or  in  case  of  their  death  before 
tliat  time,  If  the  beirs  of  .tbe  said  £.  A.  Reed 
and  H,  H,  Henderson  within  three  months  af- 
ter their  decease,  shall  and  do  upon  the  reason- 
able request  of  the  said  Eugene  W.  Cougbran 
and  Katban  H.  Cottrell.  their  bdrs  or  assigns, 
make,  execute,  and  deliver,  or  cause  so  to  be 
made,  a  good  and  sufficient  warranty  deed, 
in  fee  simple,  free  from  all  encumbrance  and 
with  the  usual  covenaots  of  warranty,  of  the 
follow  ing-described  premises,  to  wit;  An  un- 
divided one  tenth  of  section  fifteen  (16)  in  (own- 
ahip  six  (6),  north  of  range  one  (1)  west.  Salt 
Lake  meridian,  Weber  county.  Utah  territory, 
303]except  a  part  of  the  •sonthwest  quarter- 
sectioaof  said  section  IS,  described  as  follows: 
Beginning  at  the  southeast  corner  of  said  south- 
west quarter-section,  and  running  thence  west 
20  rods,  thence  north  80  rods,  tbence  west  30 
rods,  tbence  north  40  rods,  thenceeast  40  rods, 
tbence  south  TO  rods  to  tbe  place  of  begin- 
ning; provided  tbe  said  Eugene  W.  Coogb 
ran  and  Nathan  H.  Cottrell  (»)mply  with  their 
part  of  the  contract  Ibis  day  made  and  deliv- 
ered to  them  by  tbe  said  E.  A.  Reed  and 
H.  H.  Henderson,  and  a  copy  of  which  is 
hereto  attached,  then  the  above  obligation 
to  be  Toldi  else  to  remain  In  fall  force  and 
virtue. 

H.  H.  Henderson. 
E.  A.  Reed. 
U.  C.  Blgelow. 
H.  P.  Henderson. 

Signed  In  presence  of — 
Geo.  H.  BurgilL 
tMII.8. 


Attadied  to  the  bond  was  the  instrument  fol- 
lowing: 

Ogdeo,  April  36th,  1890. 
Received  of  Eogeae  W.  Cougbrau  and  Na- 
than H.  CoUrell  $3,888  as  part  purchase  price 
of  an  undivided  one-tenth  part  of  tbe  follow- 
ing described  lands,  viz.:  Section  fifteen  (IS) 
in  township  six  <0)  north  of  range  one  (1)  west. 
Salt  Lake  meridian,  Weber  couDty.Ut^  terri- 
tory, except  a  part  of  the  southwest  quarter- 
section  of  Bald  sectloo  IS  described  ufollowa; 
Beginning  at  Uie  southeast  comer  of  said 
southwest  Quarter-section,  and  running  thence 
west  30  roas,  thence  north  80  rodB,thence  west 
30  ^od^  thenoe  north  40  rods,  thence  east  40 
rods,  tbence  soalh  70  rods,  to  tbe  place  of 
beginning. 

Tbe  full  purchase  price  being  $10,000  to  be 
paid  as  follows:  $8,834  on  October  1,1890.  and 
$8,888  on  April  let,  1891,  with  interest  at  8 
per  cent  per  annum  on  def^red  payment  from 
October  Ist,  1690.  But  in  case  said  land  is 
sold  before  October  1st,  lS90,then,  tbe  laat  two 
payments  are  to  bear  Interest  from  April  1, 


1890,  to  the  date  of  sale.   And  In  case  any  pay- 

re*prc  ■  ■  ■  • 
amount  Mid  hereto  Is  forfeited,  and  tlils  re- 


ments  are  not  made  asabove'provided  the[304 


ceipt  la  froin  that  time  void  and  Inoperative, 
ana  when  the  payment  l$ie]  are  made  as  above 
provided  tbe  land  to  be  conveyed  to  said  Eu- 
gene W.  Cougbran  and  Nathan  H.  Cottrell,  or 
their  assigns,  with  good  title  tree  from  en- 
cumbrance& 

H.  HI  Henderson. 
E.  A.  Seed. 
MUUe  a  Reed. 

Signed  la  presence  of— 
Geo.  H.  Burgltt. 

The  plainliffa  alleged  that  they  made  tb« 
flm  and  second  payments  provided  for  in  tba 
contract  in  accordance  with  tbe  terms  thereof; 
that  on  or  about  November  1, 1890,  upon  the 
request  of  tbe  plaintiffs.  E.  A  Reed  and  H.  H. 
Henderson  tendered  them  a  deed  for  tbe  said 
interest  in  tbe  lands;  that  thereupon  they  ex- 
amined the  title  to  the  property,  found  the 
same  to  be  defective  and,  because  of  tbe  de- 
fects therein,  refused  to  accept  the  deed;  and 
that  as  to  these  transactions  between  tbe  par- 
ties to  the  contract  tbe  defendants  bad  due  no- 
tice. It  was  allefted  that  Reed  and  H.  H. 
Henderson  had  never  been  able,  and  were  not 
able  at  the  time  the  complaint  was  filed,  to  con- 
vey a  fee  simple  and  unencumbered  Utle  to  the 
one-tenth  interest  in  tbe  lands  described  In  tbe 
bond  and  contract;  that  for  a  long  time  prior 
tn  April  13,  1890,  the  property  was  owned  In 
fee  simple  by  tbe  Union  Pacific  Railway  Com- 
pany, which  company,  1^  deed  of  that  date* 
conveyed  all  of  the  east  hall  and  tbe  north 
half  of  the  northwest  quarter  of  said  section 
16  to  one  James  Taylor;  that  in  and  by  that 
deed  the  company  reserved  to  itself  "tbe  ex- 
clusive right  to  prospect  for  coal  and  other 
minerals  witblo  and  underlving  said  land,  and 
mine  and  remove  the  same  If  found,"  and  also 
"  the  right  of  way  over  and  acroas  said  lands, 
and  space  necessary  for  tbe  conduct  of  said 
business  tbereoo,  without  charge  or  llahiliiy 
therefor;"  that  the  title  of  Reed  and  H.  H. 
Henderson  to  the  said  Interest  was  obtained  by 
deed  to  them  from  Taylor,  dated  October  17, 
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1890,  wbtcb  deed  wu  mtde  subject  to  ihe  said 
SOSlmloiDg  rights  reserved  to  *the  compaay; 
that  ute  lanos  nero  situated  Id  a  mioing  dis- 
trict, and  that  the  Mid  reserratiOD  rendered 
the  title  to  the  lands  doubtful  and  unmarkct- 
abte,  and  greatly  diminished  their  probable 
Tdlue;  that,  fortbermore.  the  property  was 
subject  to  a  mortgage.  The  plaintiffs  allege 
that  they  bad  performed  alt  the  conditions  of 
the  contract  upon  their  part,  except  to  par 
the  sum  of  $8,888  on  April  1,  1891,  and  that 
neiiher  Reed  and  H.  H.  Henderson,  nor  the 
defendants,  had  ever  tendered  to  ibem  any 
other  or  different  title  than  the  alleged  defect- 
in  one  aforesaid,  or  bad  ever  refunded  to 
them  the  amount  of  the  first  two  payments. 
They  asked  for  judgment  In  the  sum  of  $6,000. 

The  defendants,  on  January  8,  1892.  filed 
separate  answers,  wherein  tbev  denied  that  the 
said  second  payment  made  by  the  plaintiffs 
was  made  in  accordance  with  the  provisions  of 
tlu  coDtract,  or  that  the  title  to  the  pnH>- 
dty  was  defective,  or  that  the  refusal  of 
the  plalotlffi  to  accept  the  deed  tendered  to 
them  by  Reed  and  H.  H.  Henderson  was  on  ac- 
count of  any  defect  in  the  title,  or  that  the 
lands  were  mineral  lands,  or  that  a  reservation 
of  mineral  rights  therein  would  be  an  encum- 
brance  upon  the  title  thereta  Further  aniwer- 
ing,  they  alleged  that  shortiy  twfore  the  execu- 
tion of  the  said  bond  the  plaintiffs  bad  entered 
Into  negotiations  with  Heed  end  H.  H.  Hender- 
son for  the  purchase  of  the  said  interest  in  the 
lands;  that  at  that  time  Beed  and  H.  H.  Hender- 
son held  the  said  interest  under  executory  con- 
tracts for  the  conveyance  thereof  to  them;  that 
Beed  and  H.  H.  Henderson  fully  informed  the 
plaintiffs  of  the  cbaracler  of  their  titie;  that 
tlie  said  contract  was  then  entered  Into,  and 
the  plaintiffs,  in  receiving  the  same,  required 
some  guaranty  tbat  Reed  and  H.  H.  Hender- 
son would  perfect  their  rights  under  the  said 
executory  coptracts  by  April  1.  1891.  that  being 
the  agreed  time,  as  alleged,  at  which  the  plaln- 
tifb  woidd  be  entitled  to  a  coDTerrace  from 
Reed  and  H.  H.  Henderson;  tbat  uiereupon  it 
was  agreed  and  understood  that  the  defend- 
ants, as  sureties,  would,  execute  a  bond  in 
the  sum  of  $0,000,  with  Reed  and  H.  H. 
Henderson  as  principals,  guaranteeing  that 
on  or  before  April  1, 1891,  Reed  and  H.  U. 
Henderson  should  executa  and  deliver  a  deed  as 
SOerstiputated  in  Oie  contract,  provided  that 
the  plaintiffs  should  perform  all  the  conditions 
of  the'  contract  upon  their  part;  tbat  the 
bond  was  prepared  and  attached  to  the  con- 
tract, and  was  signed  by  Reed  end  H.  H. 
Henderson  and  by  the  defendants:  tbat  bv  in- 
advertence In  the  preparation  of  the  bond  the 
time  therein  stated  for  the  delivery  of  the 
deed  was  October  1,  1890,  instead  of  April  1, 
1891;  that,  therefore,  the  bond  was  not  in  ac- 
cordance with  the  agreement  and  understand- 
Ingof  the  parties  thereta 

The  case  came  on  for  trial  in  the  said  court 
November  39,  1893,  before  the  court  and  a  jury. 
Thereupon  the  plaintiffs  introduced  evidence 
tending  to  show,  among  oilier  things,  that 
the  laid  luids  were,  on  Hovember  1, 1890.  sub- 
ject to  a  mortgage  for  the  sum  of  $9,000,  re- 
corded JulT  2, 19S9i  tiiat  on  October  17,  1800, 
the  defendants  phkCoA  in  tlie  custody  of  the 
Ogden  SUte  Bau  a  deed  bearing  that  date. 
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whereby  Reed  and  H.  H.  Henderson  conveyed 
to  the  plaintiffs  the  said  interest  in  the  aaid 
lands,  subject  to  one  tenth  of  the  said  mort- 

fage;  two  notes,  unsigned,  dated  October  17, 
BtfO,  payable  to  Reed  and  H.  H.  Hentlerson 
on  April  1, 1890,  for  the  aggregate  amount  of 
$3,438,  being  the  amount  of  the  last  payment 
under  the  said  contract,  less  $1)00,  or  one 
teutb  of  the  amount  of  the  said  mortgage;  and 
an  unexecuted  mortguge  of  the  interest  in  the 
lands  described  In  the  contract.  In  favor  of 
Reed  and  H.  H.  Henderson;  that  the  bank  was 
instructed  to  deliver  the  deed  to  the  plaintiffs 
when  they  should  have  executed  the  notes  and 
the  last-mentioned  mortgage,  and  should  liave 
returned  them  to  the  bank  to  be  delivered  by 
it  to  Reed  and  H.  H.  Henderson;  that  subse- 
quently to  October  8,  1890,  and  not  later  than 
the  12th  of.that  month,  the  bank  received  the 
sum  of  $3,884  from  the  plaintiffs,  with  instruc- 
tions to  pay  the  same  to  Reed  and  H.  U. 
Henderson,  and  did  pay  the  same  to  them  some 
time  within  the  month  following.  It  was 
further  shown  that  Reed  and  H,  H.  Hender- 
son derived  their  tlUe  to  the  property  from 
James  Taylor,  by  deed  dated  October  17. 1690; 
tbat  Taylor's  title  was  obtained  from  the  said 
railway  company:  and  tbat  the  deed  from  the 
company  to  Taylor  as  well  as  the  deed  of 
Taylor  to  Reed  and  H.  H.  Henderson  con- 
tained the  reservation  of  mineral  rights  as  set 
out  In  the  complaint. 

*AfteraU  the  evidence  on  behalf  of  the[307 
plaintiffs  had  been  Introduced,  the  defendants 
moved  for  a  nonsuit.  The  motion  was  granted, 
and  Judgment  was  entered  in  favor  of  the 
defendants.  The  plaintiffs  then  appealed  to 
the  supreme  coart  of  the  territory  of  Utah, 
where  the  judgment  of  the  said  district  court 
was  affirmed.  CougAran  v.  B^dow,  9  ITtah, 
260.  Thereupon  tbiiy  sued  oat  a  writ  of  error 
from  this  court. 

Mr,  O.  W.  BoDBett,  for  plaintiffs  In  er- 
ror: 

The  Gonstltntlon  of  the  Dntted  States, 
Amendment  7,  provides  that  in  salts  at  com- 
mon law  where  the  amount  in  controversy 
exceeds  $20  the  right  of  trial  by  jury  shall  be 
preserved.  The  organic  act  of  Uleh  (act 
Sept.  1860,  §  17)  extends  the  Constitution  over 
Utah.  Under  these  laws  the  trial  coart  haa  no 
tight  to  deprive  plaintiff  of  the  right  to  have 
his  cause  tried  by  juiy,  the  territorial  statute 
to  the  contrary  notwithstanding. 

Elmore  V.  Qrymet,  26  U.  S.  1  Pet.  469  (7: 
224);  De  Wolf  v.  Babaud.  26  U.  8.  1  Pet.  476 
(7:  227);  Orane  v.  Morrit.  81  U.  8.6  Pet,  69* 
(8:614);  CatUe  v.  Buliard,  61  U.  8.  23  How. 
173  (16:  424):  BoueieauU  v.  Fox.  5  Blatobf.  €J\ 
Foote  V.  Silab}/.  1  Blatcbf.  44S,  Aff'd  55  U.  8.  14 
How.  218  (14:  894);  Thompton  v.  CamvbeU, 
Hempst.  8;  Seott  v.  JVwfy,  140  U.  S.  106  (35: 
858). 

The  evidence  was  amply  sufficient  to  estab- 
lish a  prima  fade  case,  and  the  grounds  of  de- 
fendant's motion  are  not  well  taaen. 

The  court  will  adopt  a  construction  whlcb 
will  support  the  contract,  rather  llian  ono 
which  will  destroy  It. 

Waldron  v.  WilUni.  17  N.  T.  486;  Arthlbttid 
T.  Thomas,  8  Cow,  284. 

Interpretation  will  lean  to  the  rendoriog 
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which  will  mttka  the  contract  reasonable  aod 
juit. 

yoofian  T.  BradUjf.  78  U.  S.  9  Wall.  894  (19: 
757):  Firit  Nat.  Bank  v.  Hartford  F.  Int. 
Co.  06  U.  S.  67S  (24:  568). 

The  agreemeot  In  the  bond  for  the  delivery 
of  the  deed  ob  or  before  October  1. 1890.  must 
preTail  OTer  any  repugoaot  provlsloot  con- 
tdned  in  the  contract  to  whidi  reference  la 
made. 

Bneft  T.  Jarmtui.  89  K  J.  L.  62S;  OuUMim 
T.  Stewart.  L.  R.  18  Q.  B.  Div.  817. 

The  sureties  are  not  parties  to  the  coDtract 
and  there  is  such  a  want  of  Identity  of  parties 
aa  would  exclude  the  contract  from  contlderar 
tioa  except  for  the  reference  to  It 

Craig  T.  Wellt,  11  N.  T.  815. 

The  surety  Is  not  entitled  to  stand  on  the 
atrlct  terms  of  bis  agreement  until  that  agree- 
ment baa  been  ascertained. 

i/oUin  T.  BradUv.  17  Wend.  435. 

The  ordlnanr  rulea  apply  totbecooatmction 
of  eontracta  of  guaranty  and  suretyship. 

Boey  V.  Jarman,  39  N.  J.  L.  fi35;  Davit  t. 
Weilt,  F.  (£  Co.  104  D.  8.  189  (36:  686):  Late- 
renee  v.  MeCalmont,  48  U.  S.  8  How.  426  (11: 
836). 

Both  the  prindpala  and  the  aurellea  are 
eatopped  from  aaserting  that  there  waa  no 
avreemenC  to  make  and  deliver  a  deed  on 
October  1, 1890.  for  tbpy  have  set  their  bands 
and  aeala  to  an  instrament  assuming  that  such 
an  agreement  existed,  and  other  parties  acted 
upon  that  assumption  aod  paid  out  money  un- 
der the  belief  that  sucb  assumption  was  true. 

Grap  T.  State,  TSInd.  68,  41  Am.  Rep.  645; 
Bruce  v.  United  Statet,  58  U.  S.  17  How.  487 
a6: 139);  Cutler  T.  Bicktnmm,  8  Pick.  886; 
^rayw  T.  Biehmond.  16  Ohio  St.  458. 

Greater  regard  is  to  be  had  to  the  dear  In- 
tention of  the  partiea  than  to  any  particular 
words  which  they  may  have  used  in  the  exprea- 
ilon  of  that  intent. 

Ford  T.  Beech.  11  Q.  B.  866;  Field  t.  leittr, 
118  111.  17. 

The  Intention  of  the  parties  ta  to  prevail  If  it 
b  not  Incompatible  with  some  rule  or  maxim  of 
the  law;  this  la  conaldered  ae  the  polar  atar  in 

expounding. 

Soanrd  v.  Hogert,  4  Harr.  A  J.  378;  Chvreh 
T.  Uvitbnrt.  6  U.  a  3  Crancb,  187  (3: 349); 
Bradtevy.  WatMngton,  A.  A  O.  Steam  Packet 
Cb.  88  U.  a  18  Pet.  89  (10: 73);  Mauran  t.  But- 
Ivt.  41  n.  B.  16  Pet  036  (10: 1056). 

Where  purchase  money  la  to  be  paid  and 
premises  are  lobe  conveyed  at  the  same  time, 
covenants  are  rouiualand  reciprocal. 

3iU  T.  Grifftbj,.  85  Cal.  663;  Snglander  t. 
JUmert.  41  Cal.  430. 

Neither  party  can  put  the  other  in  default 
when  covenanta  are  mutual  and  redprocat, 
without  a  tender  of  performance. 

Hitik  ef  Colvmbia  v.  Bagner.  86  XT.  8. 1  Pet. 
466(7:338);  Peatley  v.  Bart,  66  Cal.  884; 
V.  Origtby,  85  Cal.  656,  661. 

3o  long  as  the  vendor  is  unable  to  make  a 
conveyance  there  could  be  no  forfeiture  for  non- 
payment 

waUtue  IteLavghUn,  67  Bl.  68;  Qetty  t. 
Pttert.  88  Hich.  661,  10  L.  R.  A.  466;  Baker 
T.  Bithop  BiU  Colony,  45  III.  864. 

The  vendee  ia  always  excoaed  ium  a  tender 
1«4  D.& 
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of  payment  or  performance  on  bis  part  where 
iho  vendor  is  unable  to  convey  eood  title. 

Fnlkner  v.  Guild.  10  Wis.  564;  Ankeny  v. 
Clark,  148  U.  S.  845  (87:  475). 

The  title  offered  la  defective,  doubtful,  and 
unmarketable,  owing  to  the  reservation  In  the 
deeds,  within  the  general  rule. 

3  Story,  Eq  Jur.  S  749. 

As  'oon  as  this  title  was  offered  to  the  ap- 
pellants tbey  rejected  it  on  the  ground  of  thfs 
reservation.  They  bad  never  oeen  la  posses- 
sion. Tbdr  righta  to  refuse  the  whole  on  ac- 
count of  failon  of  title  to  part  of  the  land  waa 
dear. 

Ankm$  v.  Clark.  148  XT.  S.  845  (87;  476). 

Tlwremaining  ground  urged  for  anonaultia 
that  an  extension  of  time  for  performance  had 
been  made  without  the  knowledge  or  conaent 
of  the  sureties. 

It  waa  error  to  lake  the  case  fkom  the  jxuy 
on  that  ground. 

BoaeA  r.  Sumnun.  91  XT.  8.  80  Wall  160 
(33:  353). 

Mr.  Aardmr  Browot  for  defendanta  in 

error: 

Where  a  bond  la  given  to  secure  the  per- 
formance of  a  contract  and  it  refera  to  the 
contract  the  bond  la  to  be  considered  just  aa 
though  the  contract  waa  cop^  la  the  pream- 
ble  and  Is  a  part  of  It 

loeke  V.  Mc  Vean,  88  Hlch.  478. 

In  thia  caae  the  bond  refers  to  the  contract, 
and  its  performance  on  the  part  of  the  plain- 
tiffs la  made  a  condition  precedent,  and  there  ia 
a  discrepancy  between  the  bond  Itself  aod  the 
contract  in  the  time  wbeo  the  deed  is  to  be  de- 
livered. It  is  a  plain,  patent  ambiguity  upon 
the  face  of  the  papen.  and  parol  evidence  at 
law  cannot  be  given  to  explain  it.  and  tlw 
agreement  ia  therefore  void  for  uncertainty. 

1  Am.  &  Bog.  Bac.  Law,  639;  Parsons,  Oont 
657:  1  Warvelle,  Vendors,  pp.  180,  181, 
S15. 

Under  sucb  clrcumatancea  the  only  extrlnaio 
evidence  that  can  be  given  ia  to  show  the  altu- 
ation  and  anrroundloga  of  the  parties. 

1  Parsons.  Coot.  561,  568;  1  Warvelle,  Yen- 
dora,  p.  189,  §  18. 

The  contract  which  the  bond  in  this  case  la 
made  to  secure,  and  which  ia  referred  to  in  it,  la 
a  unilateral  contract,  in  which  time  is  expressly 
made  the  easence  of  the  contract,  and  all  the 
conditions  prescribed  In  it  to  be  performed  by 
the  plalotira  before  the  deed  waa  to  be  deUv< 
ered  are  conditions  precedent,  and  any  failure 
on  their  part  rendera  the  contract  aDiolately 
void. 

Martin  v.  Morgan.  87  C!al.  308. 

The  liability  of  a  guarantor  or  surety  ia 
always  ttrietitaimi  jvrit.  He  la  not  bound 
l>eyond  the  literal  and  exact  tenna  of  his  guar- 
anty. He  la  only  liable  becaoaehe  baa  prom- 
ised to  be,  and  hii  liability  la  limited  by  the 
exact  terms  of  his  promise. 

MiUer  v.  &ete<irt.  82  U.  S.  0  Wheat  680  (6: 
180);  Watrath  v.  Thompton,  6  Hill,  540;  Bur- 
lington Int.  Co.  V.  Johnaon,  130  111.  633.  635; 
Cunningham  t.  Wrenn,  38  Bl.  60. 

Encumbnince  by  mortgage  la  never  audi  an 
obstacle  of  performance  aa  permita  ttie  vendee 
to  declare  the  contract  void,  and  recover  back 
his  money,  becauae  it  la  poaalble  that  the  very 
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moDey  wbich  was  to  be  paid  was  the  mooey 
with  which  the  defect  could  be  remedied. 

Oatet  V.  McLean,  70  Cal.  42;  Morer  t.  Bita. 
68  Cal.  61. 

Before  the  vendees  could  claim  that  tbej 
were  excused  from  performance  on  tbeir  part 
by  reason  of  defects  of  title  tbey  should  have 
pointed  out  the  defects  so  that  they  might  be 
remoTed. 

Andtrton  t.  StroMiimrger,  98  Cal.  88. 

The  rejection  of  an  offer  to  perform  by  one 
party  to  a  contraet  excuses  the  other  party  from 
performance  as  a  condltloD  precedent. 

Rhorer  t.  Biia,  88  CaL  55. 

If  the  purcbsser  chooses  not  to  rescind  but  to 
retain  pcwsessioa  under  the  contract  he  can  do 
so  only  OD  the  condition  that  he  pays  the  pur- 
chase money,  with  intere»t,  Bccoraing  to  the 
contract. 

Oatea  t.  McLean,  70  Gal.  60. 

Here  defects  of  title  will  not  authorize  the 
vendee  either  tn  rescind  or  sue  on  coTenants  of 
title.  They  must  be  such  as  cannot  be  cleared 
by  the  vendor. 

SaUon     Montgomery,  90  Cal.  813. 

The  so-called  uoud  in  the  mineral  reserva- 
tion was  of  no  consequence  whateva.  It  waa 
no  Injury  to  the  title.  Nobody  ever  dreamed 
or  pretended  that  there  was  any  mineral  in  the 
lands. 

Winner.  BeynoltU,  6  Pai^,  407. 

Any  chaoge  in  the  obligation  of  the  contract 
or  any  of  its  terms  would  release  the  sureties, 
and  an  extension  of  time  <A  performance  would 
operate  to  release  the  sureties,  and  an  agree- 
ment for  anch  cxlenaton,  If  founded  upon  mu- 
tual promise  waa  Undlng  and  need  not  be  in 
writing. 

So^aon-r.  Btndenon,  118  HI.  86a 

Mr.  Justice  BUraa  delivered  the  opinion  of 
the  court: 

The  ruling  of  the  supreme  court  of  the  terri- 
tory of  Uttui  to  affirmine  the  action  of  the 
trial  court  ordering  a  nonsuit  of  plaintiffs  is 
assigned  as  error.  Il  was  held  by  this  court  ia 
XHmore  v.Orymee,  26  U.  8.  1  Pet.  46S  [7: 224], 
thai  a  circuit  court  of  the  United  States  bad  no 
authority  to  ordera  peremptory  nonsuit  against 
the  will  of  the  plaiatiff.  This  case  has  been 
followed  in  repeated  decisions.  Crane  v. 
lf<n^,  81  U.  S.  6  Pet.  698  [8: 5141;  Oaette  v. 
Butlard,  64  U.  8.  23  How.  172  [16:  434]. 

The  foundation  for  those  rulinffs  waa  not  in 
the  coustltuliooal  right  of  a  trial  by  Jury,  for 
It  has  long  been  the  doctrine  of  this  court  that 
in  every  case,  before  the  eridence  is  left  to  the 
jury,  there  is  a  preliminary  question  for  the 
judge,  not  whether  there  is  literally  no  evi- 
oence,  but  whether  there  is  any  upon  which  a 
jury  can  properly  proceed  to  flod  a  verdict  for 
the  party  producing  it  upon  whom  the  onus  of 
proof  Is  imposed,  and  that,  If  the  evidence  be 
not  suflBctent  to  warrant  a  recovery,  it  is  the 
dn^  of  the  court  to  instruct  the  jury  acccHrd- 
Ingiy,  and,  if  the  Jury  disr^od  such  hutroc- 
tioo,  to  set  aside  the  verdict.  Parki  v.  Rm, 
S3  n.  8.  11  How.  862  [18:  780];  Sekvehardt  v. 
Allen,  68  U.  8. 1  WaU.  8S0  [17:  645] ;  Pleatantt 
V.  Fant,  80  U.  8.  32  Wall.  130  [22:782].  And, 
In  the  case  of  Otcanvon  v.  Wtneheeter  BepeaU 
ina  Armt  Oo.  103  U.  8.  264  [26:541],  It  was 
•aid  \fj  Mr.  Joatlce  .Field,  in  delivering  the 
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opinion  of  the  court,  that  *the  dIfler-[308 
ence  between  a  motion  to  order  a  nonsuit  of 
the  plaintiff  and  a  motioo  to  direct  a  verdict  for 
the  defendant  la  "rather  a  matter  of  form  than 
of  Buhstaoce." 

That  the  cases  above  cited,  which  held  that 
the  circuit  court  of  the  Cnited  States  had  iw 
authority  to  order  peremptoiy  nonsuits,  wei« 
based,  not  upon  a  constitutional  right  of  a 
plaintiff  to  have  the  verdict  of  a  jury,  even  If 
his  evidence  was  tnsufflcfentto  sustain  his  case, 
but  upon  tbe  absence  of  authority,  whether 
statutory  or  by  a  rule  promulgated  by  this 
court,  is  shown  by  tbe  recent  case  of  Central 
Tramp.  Oo.  v.  PuUman't  Palace  Car  Co.  180 
U.  8.  24.  88  [80:55,  61],  where  it  was  held 
that,  since  the  act  of  Congress  of  June  1,  1878 
(17  Slat,  at  L.  197),  re  eoacted  in  §014  of  the 
Revised  Statutes,  courts  of  the  United  States 
are  required  to  conform  as  near  as  may  be,  la 
questions  of  "practice,  pleadings,  and  forma 
and  modes  of  proceeding,"  to  those  existing  in 
the  courts  of  the  state  within  which  the  trial  la 
had,  and  a  judgment  of  the  circuit  court  of  the 
United  States  for  the  eastern  district  of  Penn- 
sylvania, ordering  a  peremptory  nonsuit,  in 
pnrsnance  of  a  state  atatute,  was  upheld.  It  la 
tbe  ctoir  implieation  of  this  case  that  granting 
a  nonsuit  for  want  of  anfflcient  evidence  is  not 
an  Infringement  of  the  coiutltntlonal  right  of 
trial  by  jury. 

As  there  was  a  statute  of  tbe  territory  of 
Utah  autboriziog  courts  to  enter  judgments  of 
peremptory  nonsuit,  there  waa  no  error  In  the 
trial  court  In  granting  tbe  moUon  tor  a  non- 
suit in  the  present  case,  nor  In  the  Judgment  of 
the  supreme  court  afSrmiog  such  nillng;  If, 
indeed,  upon  tbe  entire  evidence  adduced  bj 
the  plaintiffs  enough  did  not  appear  to  tnataln 
a  verdict. 

We  are  thus  brought  to  the  question  whether 
tbe  trial  court  was  mistaken  in  Its  view  of  the 
plaintiff*!  evidence. 

Tbe  facta  of  tbe  case  are  somewhat  peculiar. 
Tbe  suit  Is  against  sureties  on  a  bond,  coodi- 
tionqd  for  the  performance  by  the  principals  of 
the  terms  of  a  contract  for  the  sale  of  land  to 
the  parties  plaintiff.  Thecblet  difficulty  arise* 
from  tbe  fact  that  there  is  a  discrepancy  be- 
tween the  terms  of  tbe  contract,  as  tbej  ai^war 
in  the  written  Instrument  Itself,  and  as  tbc^ 
are  described  or  narrated  in  the  tiond. 

*ThecontrBCti8clearaodunambiguousL[309 
ItisdatedAprilSe,  1800.  After  acknowledging 
receipt  of  $8,833  as  part  purchase  price  of  an 
undivided  one-tenth  part  of  a  certain  tract  of 
land,  describing  it,  it  proceeds  as  follows: 
"Tbe  full  purchase  price  being  $10,000,  to  be 
paid  aa  follows.  $8,884  on  October  1st,  1880, 
and  $8,888  on  A[wll  1st,  1801.  with  interest  at 
8  per  cent  per  annum  on  deferred  payment 
from  October  1st,  1890.  But  in  case  said  land 
is  sold  before  October  1st,  1890.  then  the  last 
two  payments  are  to  bear  interest  from  April 
1st,  1800,  to  tbe  date  of  sale.  And  In  case  any 
payments  are  not  made  aa  above  provided,  tiw 
amount  paid  herein  la  forfeited,  and  this  re- 
ceipt is  from  that  Umc  void  and  inoperative, 
and  when  the  payments  are  made  aa  above 
provided  the  land  to  he  conveyed  to  said  Eu- 
gene W.  Coughran  and  Nathan  H.  Coltrell,  or 
their  assigns,  with  good  title  free  from  encum* 
brances.'*^ 

Ift4  0.8. 
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Tfae  obvioui  mpanitig  of  th«ae  ptovMons  is 
that  If  the  sum  of  $8,»84  is  paid  oq  October 
1,  18M.  and  Ibe  lumof  $8,888  is  paid  od  April 
1,  Ibfil,  «Ub  tnlmst  from  October  1, 1»90. 
iben  U  shall  be  tbe  duty  of  the  vendors  to  con- 
vey the  property  to  tlie  vendees  or  their  as-, 
siiios  with  a  good  title  free  from  encumbrances; 
but  ibat  if  said  deferred  payments  are  not 
made,  as  provided  for,  then  tbe  amount  previ- 
ously paid  shall  be  forfeited  and  tbe  contract 
become  vend. 

Tbe  bond,  bearloR  evao  date  wUh  the  con- 
tract, contains  the  following  language:  "Tbe 
condition  of  the  above  obligation  is  such  that 
the  above-bounden  E.  A.  Reed  aud  H.  H.  Hen- 
derson, on  or  before  the  Ist  day  of  October 
next,  or  in  the  case  of  tbeir  death  before  that 
time  If  tbe  hein  of  the  aald  E.  A.  Reed  and 
n.  H.  Henderson,  within  three  months  after 
tlieir  decease,  shall  and  do  upon  the  reasonable 
request  of  tbe  said  Eugene  W.  Cougbrao  and 
Nathan  H.Cottrell,  tbeir  beirs  or  assigns,  make, 
ezecuie.  and  deliver,  or  cause  so  to  be  made,  a 
good  and  sufflcieot  warranty  deed,  in  fee  aim- 
pie,  free  from  all  eacumbrances,  and  with  tbe 
usual  covenaois  of  warranty  of  the  following- 
dracribed  premises,  .  .  .  provided  Uie  said 
Eugene  W.  Coughran  and  Nathan  H.  Cotirell 
comply  with  tbeir  part  of  the  contract  this  day 
31  OJmade  and  delivered  to  tbem  *by  tbe  said 
£.  A.  Reed  and  H.  H.  Henderson,  and  a  copy 
of  which  la  hereto  attached,  then  tbe  above  obli- 
Ka'ion  to  be  vcdd;  else  to  remain  in  full  force 
and  virtue.** 

It  will  be  observed  that.  17  tbe  terns  nf  the 
contract,  the  deed  of  conveyance  wnsnot  to  be 
made  umil  tbe  purchase  money  bad  been  paid 
in  full,  but  tbe  recital  In  Ibe  bond  calls  for  the 
making  and  delivery  of  the  deed  on  or  before 
the  1st  dav  of  Oclober.  1R90. 

Tbe  Rolution  of  the  dlflScnlty  thui  created 
will  be  found  reading  tbe  bond  In  the  light 
yf  the  contract,  to  secure  the  performance  of 
which  was  tbe  purpose  of  the  bond.  Tbe  con- 
tract provided,  indeed,  that  the  vendors  abould 
execute  and  deliver  a  proper  deed,  butatso  pro- 
vided ibat  the  title  should  not  pass  until  tfae 
deferred  payments  were  made.  To  construe 
the  bond  as  compelling  a  coveyance  before 
such  payments  were  made  would  deprive  the 
vendors  of  the  security  given  tbem  by  retain- 
ing the  title,  and  also  of  their  atipulated  right 
to  forfeit  the  cash  payment  and  rescind  the 
sale,  if  the  payments  were  not  made  as  pro- 
vided in  tbe  contract. 

Tbe  obligatory  portion  of  tbe  bond  was  ex- 
wessly  nuule  dependent  on  tbe  proviso  that 
Coughran  and  Cottrell  should  comply  with 
their  portion  of  the  contract  that  day  made 
and  A  copy  of  which  was  attached,  one  of 
the  terms  of  which  was  that  tbe  sum  of  $8,884 
should  be  paid  on  October  1,  1890.  This  pay- 
ment was  not  so  made  on  that  day.  The  ao> 
oeptance  hy  tbe  vendors  of  the  payment  sub- 
aequently  made,  on  or  about  October  13,  was, 
of  course,  a  waiver  by  them  of  their  right  to 
resdnd  and  declare  a  forfeiture,  but  such 
waiver  did  not  bind  the  rarelies.  who  were  re- 
lieved from  liability  by  (he  failure  of  the  ven- 
dees to  perform  the  precedent  act  of  payment 
at  Ibe  time  provided  in  the  contract.  Bank 
9f  Colvmbia  v.  HiMgner,  S6  U.  8.  1  Pet  4S0 
[7:  2381:  KOteu  t.  Onutkmr,  IW  U.  &  4M 
[40: 1017]. 


The  cnntenlion  on  the  part  of  plaintiffs  In 
error  that  the  alleged  Inftbility  of  the  vendora 
to  make  a  conveyance  of  tbe  character  called 
for  by  the  contract  relieved  them  from  the 
duty  of  payment,  is  only  true  so  far  aa  they 
might  choose  to  make  such  inability  on  the 
ground  of  a  right  to  reacind.  They  could  not 
elect  to  abide  by  and  enforce  the  contract,  ex- 
cept *upOD  performance  or  tender  of  [311 
Myment  on  their  part.  Tdfener  v.  Bum,  162 
C.  B.  171  [40:  980]:  ^eUeg  v.  OrowHur,  ntpra. 
Theae  were  the  viewa  that  prevailed  in  tbe  Su- 
preme Court  of  tbe  IVrrito^,  and  iU  judgment 


HORACE  H.  CAKE  tt  A,  Afpta,, 

«. 

MARTHA  T.  HOHUK.  Executrix,  eta. 

0BaS.aB«portar^ed.  ni-«8.) 

Pneer  of  rretiver — borrowng  mmuf  kiv^ 
vndertaking  to  fog  kSm—aUewanet  for  f» 
eeiwf$  $ervicet. 

L  A  Judgment  In  tavor  of  a  reoelver  for  bis  oom- 
peasatkm  and  for  an  Indebtedneaa  tor  which  ba 
has  aaaiuned  ao  Individual  UablUtv  paaaea  to  hii 

penonol  lepreeeotatlveBand  may  be  eaforoed  br 
tbem. 

&  A  reoelvCT  baa  power  to  Inoor  otriigationafor 
■upplteaaad  matartala  ineMeDtal  to  the  bnalneaa 
wUch  the  cxmit  perodta  him  to  eonthme  and 
oarrr  on. 

5.  Tbe  boiTOwlnff  of  money  by  a  receiver  on  tbe 
furniture  and  other  personal  propertr  Ina  hotel 
mar  tin  autboriaad  br  the  court,  in  order  to  pre- 
vent the  eUielnK  of  the  hotel  and  tbe  loss  of  tbe 
goodwUl  of  Its  bualneag  durlnji  the  pendenoy  of 
a  ault  f (NT  foreoloaure. 

4.  An  oodertaklDff  to  par  a  xebelvw  sooh  aams  aa 
should  be  tound  due  bita  on  aooount  of  bla  lt»- 
debtednesB  or  axpendtcures  or  conpenaation, 
when  made  to  obtain  poaaceslon  of  tbe  property 
In  hta  bands  aa  reoelver  after  foreclosure  sale* 
will  prevent  the  oUlaon  from  claiming  that  Uie 
Indebtedneas  and  expenditures,  the  amount  of 
which  was  found  doe,  were  made  wltbont  au- 
thority, or  tlwt  tber.  taialudlnc  the  pnnbaaer, 
one  of  the  otdlgoiBi  are  not  personally  Uabla 
therefor. 

6.  Ao  allowanoe  to  a  receiver  of  hotel  property, 
t)elnB  10  per  cent  of  tlie  receipts  ot  the  bualoess 
and  amountlna  to  about  $t,9X),  for  bts  servloes 
from  Hay  to  December,  during  whlob  he  spent 
ordlnarllr  only  his  evenings  at  cbe  hotel  and  em- 
ployed a  manager  at  SUS  or  $100  per  month  who 
was  under  bond  for  the  &ltbful  performance  of 
bis  dutica,  will  not  tw  disturbed  on  appeal  after 
it  baa  been  approved  by  two  lower  oonrta.  wbera 
tben  Is  teetlmony  by  hotel  proprietors  that 
10.000  a  year  waa  fair  oompenaatlon.  and  he  baa 
bad  no  oompeosatlon  for  the  oustody  and  r^ 
sponstblltty  of  a  Isrge  amount  of  personal  prop- 
erty, and  tbe  position  waa  attended  with  oondd- 
eraMe  anxiety  and  be  retained  It  apparently 
against  bts  own  loolloatiooB.  In  compllaiice  wtth 
the  wlsbca  of  the  party  In  IntereaL 

[No.  1S8.] 

Arguoi  Noeember  t,  1896.    Decided  Acn)emOef 
SO,  1896. 

Hoan.— .^t  to  poMrs  onddaMat  of  rseslasrs,  aaa 
note  to  Davis  v.  Otar.  Sh  W. 
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APPEAL  from  a  decree  of  the  Court  of  Ap- 
peals of  the  District  of  Oolumbta  affirmiog 
tbe  decree  of  the  Supreme  Court  of  tbe  Dis 
trict  (except  for  a  amall  amount)  for  the  pay- 
ment to  tbe  receiTor  of  the  halaoce  fonod  due 
upon  bis  account  for  disbursementa  and  eerv. 
iceH  fu  ao  action  brought  b;  Horace  M.  Cake 
to  foreclose  a  deed  of  trust  Affirmed. 
See  same  ease  below,  8  D.  CI  App.  60l 

■Statement  by  Hr.  Jnatlce  Brownt 
TbU  was  an  appeal  taken  by  Horace  H. 
Cake  and  the  admtniatratort  of  WiDIam  B. 
Moses,  surety  npon  a  certain  undertaklog  of 
bia  to  pay  Frands  B.  Hobon,  appellee's  in- 
testate, anch  Bums  as  tbe  court  should  find  to 
be  due  tbe  latter  aa  recdTer  of  tbe  furniture, 
equlpmenta,  and  other  persoBal  property  of  the 
hotel  known  aa  tbe  La^onnandle,  In  tbe  cMy 
of  Washington. 

Tbe  orl^oal  bill  was  flled  April  28, 1891,  by 
the  appellant  Cake  to  forecloae  a  chattel  mort- 
3 1 21  gage  or  deed  of  trust  executed  *by  one 
WoodbuTy  to  William  B.  Moses  and  John  C. 
Heald,  to  secure  an  Indebtedness  of  $75,000  to 
Cahe.and  covering  the  furniture  and  other  per- 
sonal property  in  toe  hotel.a  part  of  whEcb  prop- 
erty was  also  subject  toaprior  mortgageor  deed 
of  trust  to  secure  the  payment  of  the  rent  of 
the  hotel.  As  It  was  manlfestlT  for  tbe  tater- 
est  of  all  pariiea  that  the  hotel  should  not  be 
doead,  shortly  after  the  bill  was  filed,  and  on 
8, 1091.  Fraods  B.  Uohon  was  appointed 
receiTer,  wltti  instructions  to  take  possession  of 
the  property,  "and  to  carry  on  and  manage 
tbe  boafness  of  keeping  aald  hotel  in  substan- 
tially the  same  manner  In  which  it  baa  hereto- 
fore been  carried  on,"  prorlded  that  he  gare  a 
bond  In  tbe  anm  of  |16,000,  conditioned  for 
tbe  faithful  performance  of  Us 'duties  aa  socb 
renetver. 

Upon  his  appointment,  Hobun  at  once  tocA 
possession  of  the  hotel  and  personal  property 
as  receiver,  and  carried  on  tbe  buftinesi  until 
I>eceniber4, 1891,  when  hewasdlrecled  toaur- 
render  tbe  property  to  the  appellant  Cake,  who 
became  the  purchaser  under  a  decree  of  fore- 
closure, sutiject  to  tbe  prior  mortgage,  as  wdl  as 
tbe  unexpired  term  of  tbe  lease,  which  was  sold 
by  the  marshal  on  an  execution  against  Wood- 
bury. Before  uking  possession,  however. 
Cake  was  required  to  file  an  undertahing,  with 
surety,  conditioned  for  the  prompt  payment 
to  the  receiver  of  such  amounta  aa  ahcnld  be 
found  to  be  due  bim  on  account  of  bis  e:t 
peoditures  or  indebtedneiB,  as  well  aa  of  bfi 
compenaatlon;  and  also  conditioned  that  a  de- 
cree might  be  pronounced  against  such  surety, 
as  well  as  against  the  principal  obligor,  for 
the  payment  of  such  amounts.  This  under- 
taking was  executed  by  Cake,  witb  William 
B.  Moees  as  surety,  and  was  flled  December  4, 
1891.  The  undertaking  having  proved  satis- 
factory to  the  court,  possession  was  surren- 
dered, and  the  cause  referred,  by  order  of  the 
court,  to  an  auditor,  with  directions  to  state 
the  account  of  the  receiver,  and  directing  that 
all  questions  as  to  the  payment  of  expenses  in- 
curred by  bim  in  tbe  performance  of  bis  duties 
or  as  to  the  aettlemenl  of  his  unpaid  obliga- 
tions be  reserved  until  tbe  coming  in  of  tbe 
anditor*a  report.  Before  tbe  acoMinta  were 
■tated.  Moms,  tbe  surety  upon  tbe  undertak- 
es 
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Ing,  died  Intestate,  *and  the  ndmlnlstra-  fS  1 3 
tors  of  hfsestate  were  brou<^ht  in  and  made  par- 
ties to  the  cause. 

Tbe  auditor  proceeded  to  take  proof  under 
the  reference,  and  stated  an  account  showing 
an  aggregate  sum  to  be  paid  to  tbe  receiver  of 

£1,383.58.'  Tbisaum  was  made  upas  follows: 
debtedoessof  the  receiver  incurred 
in  tbe  conduct  of  the  business...  |5,0B8  74 
Allowaoce  fw  compensation  for  tab 

services   S.793  79 

AUowance  to  bli  counsel  .     000  00 


Total   $8,883  58 

Exceptions  were  flled  to  this  report  by  the 
appellant  ^ke,  \sj  tbe  sdmfaiistratoraof  Moaea 
as  surety  upon  the  undertaking,  and  by  Ho- 
hun,  the  receiver.  Upon  the  hearing  of  these 
exceptions,  they  were  all  overruled,  tbe  report 
ratified  and  approved,  and  a  final  decree  passed 
for  the  payment  to  tbe  receiver  of  the  above 
amount.  All  parties  appealed  from  this  de- 
cree to  the  court  of  appeals,  which  afBrmed 
the  decree  of  the  supreme  court  of  the  District, 
reducing  tbe  amountbya  small  CTedttof  $7.59 
to  98.824.94.  Cake-^.  Wood^rp,  8  App.  D.  C. 
60.  Before  this  decree  was  entered,  Mobun 
baving  died,  his  executrix,  Martha  V.  Hobun, 
Tvas  substituted  in  his  place.  From  this  de- 
cree of  the  court  of  appeals,  Cake  and  tbe  ad- 
ministrators of  Hoses,  his  surety,  appealed  to 
tbla  court. 

Mr.W,  Ii.  Cole*  for  the  admlolatratora  of 
Wlllism  B.  Hoses,  appellants: 

The  questions  presented  by  this  case  arise 
upon  exceptions  by  tbe  appellants  to  the  au- 
ditor's report,  stating  the  account  of  Francis  B. 
Hobun  as  receiver,  and  finding  certain  soma 
to  be  due  him  for  bia  flervlces  and  for  Indebted- 
ness Incurred  by  him. 

The  exceptions  were  overruled  and  the 
auditor's  report  ratified,  and  a  decree  made 
thereon  by  the  supreme  court  of  tbe  District  of 
Columbia.  An  appeal  was  taken  to  the  court 
of  appeals  of  said  District,  which  affirmed  the 
decree  below,  and  the  appellants  appealed  to 
this  court. 

Exceptions  were  flled  to  tbe  auditor's  re- 
port by  Cake,  the  complainant,  and  by  tbe  ad- 
ministrators of  tbe  estate  of  William  B.  Hosea, 
his  surety,  who  died  while  the  case  was  pend- 
log  before  the  auditor. 

Mr.  Mobun,  the  receiver,  died  while  tbe 
case  was  pending  in  tbe  court  of  appeals,  and 
an  order  waa  made  reviving  the  case  in  the 
name  of  his  executrix,  HarUia  V.  Mobun,  and 
a  motion  was  made  by  the  appellants  to  vacate 
that  order,  which  was  overruled^by  the  court. 

Tbe  receiver,  Frands  B.  Mohun,  was  an  of- 
ficer of  tbe  court,  acting  in  the  discharge  of 
certain  d::ties  imposed  upon  htm  by  theoraera 
of  tbe  court.  Upon  his  death  his  powers  and 
duties  could  not  devolve  upon  his  personal 
representative.  It  waa  the  province  of  the 
court  to  select  his  succeasor  to  discharge  tbe 
duties  which  he  left  unperformed. 

Tbero  was  no  personal  liability  upon  him 
for  the  debts  which  bad  been  Incurred  in  the 
management  of  tbe  hotel.  No  claim  can  be 
made  against  his  estate  therefor. 

Phrmenf  £00*  A  7.  Ok  t.  (kntrat  J2.  Cb,9 
HcGrary,  181. 
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A  receiver  faas  do  power  to  cootrsct  debts  so 
■t  to  make  tbem  «  cbarge  on  the  tnut  food 
without  express  autbority  from  the  court 

Lehigh  Ooat  A  yav.  Co.  v.  Central  R  Co. 
85  N.  J.  Eq.  426;  Brown  v.  BazleAvrtt,  M 
Md.  S!6;  Addison  v.  Leui$.  70  Ta.  701;  Vow- 
drey  Qalvetton,  B,  A  H.  R,  Co.  1  Woods, 
S81.  SS  U.  a  852  (88: 9S0):  DatU  t.  Gray,  88 
U.  S.  16  WaU.  91B  (SI:  409);  ffigh,  BeodTois, 
gg  175. 188. 

A  party  dealing  with  a  receiver  must  take 
notice  of  his  want  of  authority. 

Tripp  T.  Boardman,  40  Iowa,  410;  Kennedy 
T.  St.  PaiU  db  P.  R.  Co.  5  Dill.  510. 

He  caooot  make  a  contract  that  will  bind  his 
successor. 

Leh^h  Ooat  <fi  JTas.  Co.  t.  Central  A  Cb.  86 
N.J.Eq.  4M. 

Debts  contracted  without  previous  authority 
of  the  court  ire  subordinate  to  the  secured  fo- 
debtedoess. 

Union  Tnut  Co.  T.  JUinoi»  M.  R  Co.  117  U. 
8.  477  (20:  078). 

The  court  has  no  power  to  use  the  trust  fund 
for  paying  Indebtedness  other  than  that  necea- 
•ariiy  Incurred  In  tbe  [votectlon  and  preserva- 
tion of  tbe  property. 

Fosdiek  v.  aehatt,  90  U.  8.  985-288  (95:  880). 

After  tbe  appointment  of  the  receiver  the 
complalnaDtin  the  bill  was  no  more  responsible 
for  the  conduct  and  management  of  tbe  prop- 
erty than  any  other  party  to  the  suit.  He  was 
In  no  way  liablttfor  the  acts  of  the  receiver  or 
the  debts  incurred  by  bim. 

A  receiver  la  not  appointed  for  the  benefit  of 
either  of  the  parties,  but  of  all  concerned. 
Honey  or  property  in  bis  hands  Is  t'n  cuttodia 
legit.  He  has  only  such  power  and  authority 
as  are  giveo  bIm  by  tbe  court,  ud  must  not 
exceed  tbe  prescribed  limits. 

Davit  T.  Gray,  81  U.  8.  16  Wall.  218(81: 
489). 

In  so  far  as  the  undertaking  Is  broader  In  Its 
scope  than  the  decree  requiring  it.  It  to  of  no 
force  or  effect  against  the  surety. 

KounUe  v.  Omaha  Botd  Co.  107  U.  8.  878 
(97:609). 

The  amount  allowed  the  recdver  for  his 
compensation  Is  excessive. 

Farmer^  Loan  <fi  T.  Co.  v.  Central  B.  Co.  3 
McCrary.  181;  Re  Woven  Tape  Skirt  Ch.  85  N. 
Y.  506;  S(«fcft  V.  Oowdey.  8  Tenn.  Cb.  566. 

Mr.  j.  4.  Darliag^ton^  for  appellee: 

The  appellant  is  not  charged  as  complainant, 
or  as  a  mrt  of  the  costs  of  the  case,  with  the 
receivers  costs;  though,  perhaps,  under  the  cir- 
cumstances of  the  case,  he  well  might  be.  He 
Is  chai^d  with  them  as  purchaser  of  the  trust 
property^  in  whose  bands  tbe  purchase  money 
Blill  remains,  bis  undertaking  to  pay  the  re- 
ceiver's costs  being,  upon  bis  applicalioo,  sub- 
atiiuted  for  payment  of  the  purchase  money. 

Tbe  cases  In  which  it  has  been  held  that  the 
proceeds  of  property  subject  to  a  prior  mort- 
gage cannot  be  used  to  pay  receiver's  ezpeoses 
will,  on  ezamlnatlou,  M  found  to  be  cases  in 
which  the  application  for  the  receiver  was 
made  by,  end  solely  in  the  Interest  of,  puisne 
encumbrancers,  as,  for  example,  second  mort- 
gagees, subsequent  lodgment  creditors,  and  the 
like.  No  case  can  be  xoood  In  which  such  ■ 
rule  has  been  applied  to  the  expenses  of  a  re* 
celvership  sought  l^,  and  granted  at  the  In- 
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Stance  of,  the  prior  morigsgee  himself,  for 
protecting  and  preserving  the  value  of  the 
mortgagM  property  for  his  own  interest,  as  in 
the  present  case. 

Even  where  the  proceeding  in  which  the  re- 
ceiver is  appointed  is  not  at  the  instance  of, 
but  to  agalust,  the  parties  claiming  under  tbe 
antecedent  mortgsges.  It  to  held  that,  !□  a  case 
in  which  tbe  appointment  of  a  receiver  is 
proper,  and  especially  where  the  mortgagees 
have  sot  opposed  it,  the  receiver's  expenses 
cannot  be  made  to  depend  upon  tbe  result  of 
litigation,  and  that  he  must  be  indemnified  out 
of  the  fund  or  property  for  tbe  preservation 
and  security  of  which  be  was  sppointed. 

Jaffray  v,  Baab,  79  Iowa,  88S;  Oourand  v. 
Hanmer,  0  Beav.  8;  Bopfenoaek  v.  Bojifenea^, 
66  How.  Pr.  608;  BemSree  v.  jDowwn,  IB  Or. 
474. 

Tbe  proceeda  of  the  foreclosnre  sale  of  the 
property,  which,  with  Its  value,  was  thus  pro- 
tected and  preserved  by  an  officer  of  the  court 
under  its  dirrction,  at  tbe  mortgagee's  instance, 
to  liable  for  tbe  expenses  of  such  protection 
and  preservation. 

Sneeland  t.  Atiuriean  Loan  d  7.  Gb.  186 
U.  S.  89  (84:  870). 

A  receiver,  without  the  previous  sanction  of 
tbe  court,  manifested  by  special  orders,  may 
locar  ordinary  expenses  or  liability  for  sup- 
plies, material,  or  labor  needed  In  the  dally 
admtntotnitioD  of  railroad  property  committed 
to  bto  care  as  an  officer  of  the  court 

Chicago DepotU  7avlt  Co.  v.  McHTutta,  lOSTT. 
8.  661  (86:  89S). 

The  compensation  allowed  the  receiver  by  a 
master  In  chancery,  sustained  by  competent 
and  experienced  men,  will  not  be  disturbed. 

Karn  v.  Rorer  Iron  Co.  86  Va.  754. 

The  receiver  to  entitled  to  commissions  on 
personal  property  whidi  he  has  turned  over  In 
apede. 

Bennett  v.  Ohapin,  8  Sandf.  6781 
Allowances  to  a  receiver  are  largely  discre- 
tionary, and  that  action  of  the  court  bdow  In 
thto  respect  to  treated  by  an  appellate  conrt  as 
presumably  correct. 

Stvart  V.  Boutioan,  188  U.  S.  78,  88  (88:568, 
670). 

Exceptions  to  tbe  reports  of  masters  In 
chance^  are  In  the  nature  of  special  demurrers, 
and  tbe  party  objecting  must  point  out  the 
error,  designaliof;  particularly  the  erroneous 
action  excepted  to,  aod  referring  the  court 
dtotinctly  and  dearly  to  the  ground  of  his  ex- 
ceptions. 

Story  V.  LivingHon,  88  TT.  B.  18  Pet.  865  (10: 
908);  Greene  v.  Biehop,  1  Cliff.  103;  Barding 
V.  Bandy.  94  U.  8.  11  Wheat.  196  (6:  486). 

And  this  to,  specifically,  the  rule  of  practice 
in  tbe  supreme  court  of  the  District  of  Colum- 
bia, from  which  tbiscase  comes. 

BaOer  v.  Clark.  21  D.  C.  184;  Riehardmn 
V.  Van  Avkm,  6  App.  D.  0.  918;  Ontflon  t. 
Paine,  28  Wash.  L.  Bep.  800.  810;  Morgan  v. 
Daniel*,  168  U.  S.  124  (38;  650). 

The  executrix  was  the  proper  representative 
of  tbe  receiver  In  thto  respect.  The  indebted- 
ness bad  been  contracted  by  her  testator  as  re- 
ceiver, and  he  was  liable  to  suit  thereon,  even 
without  any  application  to  the  court  for  leave 
toiue. 

A  reodver  to  Indlvldiully  UaUe  upon  coo- 
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tracts  made  by  him,  in  tbe  abMDce  of  stipnla 
tion  that  the  other  party  shall  look  ezclonrely 
to  the  trust  fund. 

People  V.  Univenal  L.  Int.  Go.  80  Hun,  142; 
T.  Band,  90  Abb.  N.  C.  818. 

And  the  action  will  He  against  his  eiecutor. 

Rogen  r.  WenSOlM  Hud.  548.  646;  Stuart 
w.  BoultDare,  188  XT.  8.  81  (88:  570). 

The  executrix,  as  such,  was  not  a  proper 
party  to  represent  so  much  of  the  decree  In  the 
court  below  as  was  based  upon  the  Indebtedness 
Incurred  the  receiver  Id  thediscbanreof  bis 
trust, 

Holden  v.  Freedman't  8av.  <£  T.  Co.  100  U.  8. 
74  (26: 668). 

Hr.  Justice  Brown  delivered  the  opbiion  of 
the  court: 

1.  The  first  error  assigned  Is  to  the  allow- 
aoce  by  the  court  below  of  a  revival  of  the 
case  in  the  name  of  the  executrix  of  Francis 
B.  Hobno.  Aa  the  original  decree  in  favor  of 
Mobun  was  passed  March  10. 1898,  and  as  the 
order  making  the  executrix  a  party  was  made 
81J(]by  tbe  court  of  appeals  January  *4, 1894, 
it  would  appear  that  Mobun  dted  after  the  case 
had  been  carried  to  the  court  of  appeals  and 
before  It  was  Anally  decided.  It  will  scarcely 
be  claimed  that  a  judgment  in  hia  favor  lapsed 

S'  his  death,  and  that  no  one  could  be  au- 
orized  to  make  it  available  or  collect  It.  As 
no  one  bad  been  appointed  to  succeed  him,  and 
tbe  receivership  bad.  In  fact,  terminated  by 
the  sale  of  the  property  and  the  InstallatloD  of 
the  purchaser.  It  would  seem  that,  from  tbe 
necessities  of  the  case,  tbe  riebt  to  collect  this 
Judgment  must  have  passed  to  the  personal 
Kpreaentativesof  MohuD.  Beyond  tai^  bow- 
ever,  one  third  of  tbe  decree  was  for  bis  own 
services,  and  to  that  extent,  at  least,  bis  ex- 
ecutrix was  entitled  to  repn-sent  bim,  and  was 
properly  made  a  party.  While  his  powers  and 
duties  aa  receiver  would  not  devolve  upon  his 
personal  representatives,  a  judgment  entered 
ID  his  favor  for  his  own  eompensatioo,  and  for 
an  Indebtedness,  for  which  be  bad  assumed  an 
Individual  liability,  would  pass  to  such  repre- 
sentatives, and  might  be  enforced  by  them. 
It  is  Impossible  that  the  court  should  be  called 
upon  to  appoint  a  successor  for  that  purpose. 
That  the  receiver  had  in  fact  assumed  a  per- 
sonal Hahility  for  the  bills  contracted  by  bIm 
In  the  conduct  of  hia  busioess  Is  evident  from 
tbe  very  fact  that  he  made  claim  for  tbe  same 
against  the  plaintiff  Cake  and  hia  surety  Moses 
under  their  undertaking  of  December  4,  1891. 
Tbe  question  whether  a  receiver  baa  assumed 
sncb  personal  liability  or  not  is  one  to  be  de- 
termined from  tbe  facts  and  circumstancen  of 
the  case,  v.  Band,  20  Abb.  N.  C.  818; 

P«yple  T.  tJnitenal  L.  Int.  Co.  80  Huo.  143; 
Ferrin  v,  M^riek.  41  N.  T,  315;  Bogen  t. 
Wenddl,  54  Hun,  640;  Sehmittlfr  v.  Simon, 
114  K.  Y.  176.  See  also  Gowdreyy.  Galveston, 
H.  A  H.B.  a>.  98  U.  B.  852,  856  [28:  960, 
962]. 

S.  That  tiie  receiver  exceeded  bis  authority 
In  Incurring  Oie  indebtedness  mentioned  In  tbe 
andltor'a  report  Admitting  to  its  fullest  extent 
tbe  general  proposition  laid  down  by  this  court 
In  CoadToy  v.  Gahe^n.  S.  <£  S.  S.  Co.  98  U. 
8.  862  [98:  900],  that  a  receiver  has  no  antbori- 
if,  as  such,  to  oontinue  and  cany  on  the  bnai* 
4K0 


oess  of  which  be  la  appointed  "receiver.  [316 
there  is  a  discretion  on  tbe  pan  of  the  court  to 
permll  this  to  be  done  temporarily  when  the 
interests  of  tbe  parties  seem  to  require  it.  Un- 
der such  circumstances,  the  power  of  the  re- 
ceiver to  Incur  obligations  for  auppllei  and 
materials  fnddenlal  to  the  buslDeas  follows  aa 
a  necessary  incident  to  tbe  receivership.  Bar- 
ton V.  Barbour,  104  U.  S.  126,  185  [26:  672, 
6771:  T/umpaon  v.  PAenix  Int.  Co.  1^6  U.  8. 
287.  298  [8^  408,411]. 

In  the  case  under  consideration  the  receiver 
was  expre8!ily  authorized  by  tbe  court  "to 
carry  on  and  manage  the  business  of  keeping 
said  hotel  in  substantially  the  same  maimer  aa 
It  baa  heretofore  been  carried  on;"  and  1^  a 
subsequent  order  was  authorized  to  borrow, 
not  to  exceed  $8,000,  for  the  purpose  of  pay- 
ioff  the  rent  and  other  necessary  and  urgent 
debts  incurred,  or  to  be  Incurred,  on  account 
of  tbe  running  expenses  of  tbe  hotel  In 
view  of  the  fact  that  the  eloring  of  tbe  hotel, 
even  temporarily,  wonld  have  soon  become 
known  to  its  natrons,  and  would  probably  have 
been  attended  by  a  serious  loss  to  tbe  goodwill 
of  the  business,  we  think  the  court  dt:i  not  ex- 
ceed its  authority  In  directing  tbe  receiver  to 
keep  It  open  during  tbe  pendency  of  tbe 
suit. 

Bevood  this,  however,  appellants  are  In  no 
couditlon  to  make  this  objection,  alnce  in  their 
undertaking  of  December  4,  1801,  they  agreed 
to  pay  the  receiver  aucb  sum^of  money  as  tbe 
court  should  thereafter  find  to  be  due  bim  on 
account  of  his  indebtedness  or  expenditures  aa 
receiver,  or  on  account  of  his  compensation  as 
such  receiver. 

8.  The  assignment  that  it  was  error  to  find 
tbat  Cake,  tbe  plaintiff  In  tbe  suit,  was  per- 
sonally liable  for  the  expenditures  and  Indebt- 
edness of  tbe  receiver,  la  fully  met  by  tbe 
above-mentioned  uodertnkiDg  wbich  Cake  was 
obliged  to  give  before  taking  poasession  of  the 
property,  Had  be  refused  to  give  thisuoder- 
taldng,  It  would  have  been  perfectly  compe- 
tent for  tbe  court  to  have  reaulred  enough  of 
tlie  purchase  money  to  be  paid  in  cash  to  dis- 
cbarge the  expenses  of  the  receivership,  and  to 
compensate  the  receiver.  It  is  true  tbat  Cake 
might  not  have  been  personally  liable  in  the 
abseoce  of  this  undertaking,  bat.  as  he  cbose 
to  assume  tbis  responaiblllty  In  order  *to[3 1 7 
obtain  immediate  possession  of  tbe  property, 
and  to  avoid  -the  payment  of  any  part  of  the 
purchase  money  into  court,  he  Is  in  no  condi- 
tion to  set  up  this  defense. 

4.  Tbe  only  assignment  that  strikes ua  aaen- 
titled  to  any  weight  is  tbat  wherein  complaint 
is  made  of  tbe  amount  allowed  to  tbe  receiver 
for  his  compensation,  which  was  itemized  by 
tbe  auditor  aa  follows: 
Allowance  of  10  per  cent  on  the  re- 
ceipts of  tbe  busioess   $2,510  81 

Allowance  of  6  per  cent  on  the 
amount  received  from  trustees  and 

paid  to  Gleorge  J.  Seufferte  _       81  05 

Allowance  of  6  per  cent  on  dlaburse- 
ments  of  Indebtedneaa..........     261  98 


Total  »9,79S  79 

Counsel  fee   600  00 

In  view  of  the  fact  that  the  receiver  had 
never  been  ia  tin  hotel  buahwia;  that  he  em- 

m  u.  8. 
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ployed  a  manager  at  $125,  and  a  part  of  the 
time  at  $1S0  a  mootb.  and  required  of  bltn  a 
bond  for  the  faithful  performaoce  of  bis  du- 
ties; that  he  was  not  preveDted  from  giving 
his  usual  attention  to  bis  prirate  bustneas,  and 
ordinarily  spent  only  his  evenings  at  tbe  hotel* 
— we  are  bound  to  say  that.  If  tt  had  been  an 
original  question,  we  abonld  have  fixed  hb 
compensatl(Hi  at  a  considerably  less  amount. 

Upon  the  other  hand,  however,  as  it  appeara 
that  the  hotel  was  kept  open  during  the  sum- 
mer months  at  a  very  considerable  loss;  that 
the  receiver  was  obliged  to  raise  money  to 
pay  the  rent  and  meet  a  deflc!«M»  each  month; 
that  tbe  position  was  attended  wllh  considera- 
ble anxiety:  that  be  reuined  it  apparently 
against  bis  own  inclinations  and  In  compliance 
with  tbe  wishes  of  tbe  parUes  in  Interest;  that 
proprietors  of  otber  large  hotels  in  Washing- 
ton testified  that  $6,000  a  year  was  a  fair  com- 
pensation, and  there  was  no  evidence  to  the 
contrary:  that  the  auditor,  upon  full  considera- 
tiou  of  ul  tbe  facts  of  tbe  case,  made  tbe  al- 
lowance; that  it  was  subsequently  approved  by 
318]tbe  learned  Judge  of  the  supreme  *court 
of  tbe  Distrtct.and.upon  appeal, by  the  three  Jus- 
tices of  tbe  court  of  appeals, — we  are  not  dis- 
posed to  disturb  It  Great  consideration  will 
be  paid  to  the  concurring  views  of  the  auditor 
or  master  and  the  courts  respecting  a  mere  ques- 
tion at  amount.   High,  Recovers,  %%  781-786. 

It  has  been  said  Id  a  number  of  cases  that 
an  allowance  of  0  per  cent  upon  the  receipts 
and  disbursemenla  of  the  business  was  a  fair 
compensation  to  receivers.  &rete/t  v.  QovxUy, 
8  Tenn.  Cb.  565;  but  in  view  of  tbe  facts 
above  stated  and  tbe  further  fact  that  no  com- 
pensation was  allowed  him  for  tbe  custody 
and  respoDsibllUy  of  the  large  amount  of  per- 
sonal property  tb&t  came  Into  his  possession, 
we  are  not  prepared  to  say  that  tbe  allowance 
was  so  excessive  as  to  justify  us  in  reducing  it. 

The  reasons  given  by  tbe  auditor  for  tbe  al- 
lowance of  $500  counsel  fee  are  full  and  satis- 
factory. "The  record  shows  that  the  receiver 
was  frequently  called  into  court  either  to  an- 
swer'tbe  call  of  otber  parlies  In  the  cause  or 
to  ask  iostructlons  or  authority  from  the  court 
to  meet  tbe  emergencies  arising  in  tbe  busi- 
ness. It  Is  evident  that  wise  and  callable  ad- 
vice was  needed  to  protect  bim  in  the  proper 
discharge  of  bis  duties,  both  as  aflectiog  him- 
self and  bis  responsibility,  and  as  ainctiog 
the  property  fntrnsted  to  his  charge.  In  view 
of  what  U  disclosed  la  tbe  lecord  and  proceed- 
ings I  consider  tbe  sum  so  allowed  to  be  rea- 
sonable and  fair."  High,  Receivers,  %  805. 

This  disposes  of  all  tbe  errors  assigned,  and, 
upon  the  whole,  we  think     judgment  the 
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Action  to  ei^n  the  collection  of  ta^xs— juris- 
dictional amount — mlue  of  awm/N^a— dtf* 
one  for  eotU—^vant  «f  juriaSietion, 

L  Id  ao  sotlon  to  enjoin  sheriffa  of  several  par* 
labes  from  enforolns  tbe  payment  of  taxes,  tha 
taxes  for  tbe  several  parishes  cannot  be  added 
together  In  order  to  make  tbe  amount  Involved 
suiBoleDt  to  confer  jurisdiction  on  tbe  Dnited 
States  dronlt  oourc 

&  Snffiolent  jnrMlotlona}  amount.  In  saqh  ease, 
cannot  be  arrived  at  br  taking  tbe  tax  for  one 
year  anefleed  and  In  tbe  hands  of  tbe  sheriff  tor 
collection  in  a  district,  and  assuming  that  tbe 
taxes  for  subseQuent  yean  In  thstdistrlot  are  for 
similar  amounts,  where  tbe  proof  was  reetartetad 
to  tbe  first  year. 

8.  In  a  suit  by  a  bank  to  restrain  tax  aaMotfnrs  and 
oolleotora  of  aeveral  parishes  from  oolleoUnx 
taxes  against  exempt  property  of  tbe  bank  for 
spedOo  years,  jurisdlotlon  oannot  be  shown  ht 
tbe  averment  that  tbe  value  of  tbe  exemption 
during  the  oontlnuanoe  Of  Its  obarter  ezoeeds 
12,000  for  each  partsb. 

4.  Anappealwillnotltelnamatterofeostsalone; 
but  wbeo  the  appeal  la  also  on  otber  grounds,  and 
tbe  entire  decree  is  before  this  oourt.  it  can  de- 
termine whether  tbe  oourt  below  on  dlBmiasal 
for  want  of  jurisdiction  can  give  ■  decree  for 
costs." 

L  Where  the  eonrt  bss  dlsmisBed  the  suit  for 
want  of  jurisdiction,  it  has  no  power  to  decree 
tbe  payment  of  costs  and  penalties;  It  can  tmlr 
strike  the  ease  from  tbe  docket. 

^o.  68.] 

Argwd  and  Suhmitied  October  »1,  Jk- 
eided  IfoKmier  SO,  1S9S. 

APPSAL  from  a  decree  of  the  Clrcait  Oourt 
of  tbe  United  States  for  tbe  Western  Dis- 
trict of  Louisiana  dismissing  for  want  of  Juris- 
diction a  suit  in  equity  brought  by  tbe  Citi- 
zens* Bank  of  Louisiana  against  Cliftoo  Can- 
non et  al.,  sheriffs  respectively  of  a  number  oC 
parishes  in  Louisiana,  to  enjoin  them  from  en- 
forcing tbe  payment  of  taxes  by  tbe  plaintiff. 
Beveroedt  and  cause  remanded  for  further  |ao- 
ceediogs. 

Statement  Mr.  Justice  Shlrast 
Id  March,  1898,  tbe  Citizens'  Bank  of  Louis- 
iana, a  banking  corporation  created  by  tbe  leg- 
islature of  Looislana,  filed  a  bill  of  complaint 
in  the  circuit  court  of  the  TJDlted  States  for  the 
western  district  of  Louisiana,  against  several 
defendants  who  were  sheriffs  respectively  of  a 
number  of  parishes  in  that  district,  seeking  to 
enjoin  tbe  defeodanls  from  enforcing  the  pay- 
ment of  tans  alleged  to  be  doe  from  the  bank 
on  lands  owned  It  tn  the  several  parishes. 
The  main  allegation  of  the  hill  was  that  the 

Hon.— At  to  amount  necemary  to  gtve  jvrWUcUon 
in  efrouft  eowt  coaes  prior  to  aet  of  mt;  amount 
nee^MoryMnoe  aet  otWS;  amount  <n  dltputSi-sse 
note  to  Scbnnk  V.  JCoUos,  H.  ft  SL  Oo.  K;  M. 
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bank  was  by  the  temu  of  Its  charter  exempt 
Irom  tazatioD  of  every  kiod  on  tts  capital  and 
properly,  and  tbat  certain  specific  aod  subse- 
quent klatutes  of  the  state  of  Louisiana,  by 
virtue  of  whose  provisions  thedefeodaDts  were 
proposing  to  enforce  the  payment  of  taxes, 
would,  if  carried  Into  effect,  operate  to  impair 
tbe  contract  between  the  bank  and  the  state, 
contrary  to  tbe  lOtb  section  of  tbe  Ist  article  of 
320]  tbe  CoDsUtution  of  tbe  'United  States. 
Tbe  taxes,  which  it  was  alleged  it  was  the  pur- 
pose of  the  defeodaotsto  aaseaaaad  collect,  were 
for  state  and  pariah  taxation  for  the  years 
1880.  1890,  1891,  and  1893. 

BeatrainiDg  orders  were  Issued  against  the 
aereral  defendants.  Afterwards.  In  Mav,.  1898, 
an  amended  bill  of  complaint  was  filed  by  tbe 
bank  against  the  same  defendants,  alleging 
tbat,  since  the  graatlog  of  the  restraining  oraera 
snd  pending  tbe  disposition  of  the  case,  certain 
named  assetisors  of  tbe  said  several  parishes 
were  procreding  to  list  for  assessment  and  tax- 
ation for  tbe  year  1808  tbe  property  of  tbe  bank 
situated  in  the  said  parishes,  and  praying  that 
tbe  sail)  assessors  might  be  subpoenaed  (o  ap- 
pear and  answer  said  original  and  amended 
bin,  and  to  abide  tbe  decrees  of  the  court.  Re- 
straining orders  were  likewise  Issued  under 
this  amended  bill 

On  July  17, 1898.  the  defendanta  filed  a  gen- 
eral demurrer  to  both  bills,  and.  on  the  same 
day,  filed  a  plea  to  said  bills,  alleging  that  tbe 
taxes  levied  on  the  property  of  the  complain- 
ant did  not  In  any  one  of  toe  parishes  named 
In  the  UU  amount  to  tbe  sam  of  $3,000,  aod 
because  such  taxes  so  krled  were  payable  to 
and  levied  for  the  state,  tbe  respective  parish, 
and  tile  levee  board  of  the  levee  district  In 
which  such  parish  was  situated;  and  alleging 
tbat  tbe  assessors  and  tax  collectors  of  each  of 
said  parishes  could  not  be  Joined  for  the  pur- 
pose of  giving  the  circuit  court  jurisdiction. 
The  defendants  also  filed  an  answer,  setting 
up  various  matters  on  which  they  contended 
that  tbe  bank's  exemption  from  taxation  was 
BO  longer  operative. 

Tbe  demurrer  was,  after  argument,  over- 
ruled. Repliratloo  to  tbe  plea  and  answer 
were  filed.  Tbe  complainant  put  In  evidence 
the  original  charter  of  tbe  bank  aod  several 
nets  of  tbe  lerislatnre  amendatoiy  thereof;  tbe 
revesoe  act  of  the  legblatore  for  tbe  year  1880, 
and  extracts  from  tbe  assessment  rolls  of  tbe 
•everal  parishes  named  in  the  original  and 
amended  bill,  showing  the  property  owned 
by  the  bank  and  the:  amount  of  taxes  as- 
sessed thereon.  Tbe  defendants  put  in  evi- 
dence certificates  from  tbe  respective  parishes, 
showing  tbe  property  owned  by  tbe  bank  and 
tbe  amount  of  taxes  assessed  thereun. 
32 1]  *0n  November  S3,  1898,  after  argument 
tbe  court  entered  a  decree,  sustaining  the  plea 
to  thejurlsdictionanddismissiog  the  bill  at  com- 
plainant's costs.  Tbe  decree  further  ordered 
tbat  a  fee  should  be  allowed  the  solicitor  of  the 
defendants,  amounting  to  10  per  cent  of 
the  taxes  sought  to  be  enjoined  In  tbe  bill,  ns., 
tbe  sum  of  $817.44,  to  be  paid  by  complainant 
as  part  of  tbe  costs  In  tbe  case.  From  this  de- 
cree an  appeal  was  prayed  and  allowed  to  this 
courL  A  certificate  was  duly  signed  by  the 
Judge  of  tbe  circuit  court,  setting  forth  tbat 
tbe  questioD  decided  was  solely  that  raised  by 
«5S 


the  plea  to  the  Jurisdiction  of  the  court,  and 
directing  tbat  copies  of  the  bill,  the  exhibits 
showing  tbe  taxes  Involved  and  the  property 
on  which  the  taxes  were  levied,  and  tbe  valu^ 
tton  of  said  property,  and  of  the  pies  and  do* 
cree,  should  be  attached  to  the  eertlfleste. 

Mettr*.  Wm.  A.  Ha>isrj  and  CRorte  Ji 
Boatner  for  appellant. 

Mmn.  VL  J.  OnMPlnghain,  Attorney 
General  of  Louisiana,  A.  H.  L«oaard«  aod 
Aim.  Porter  Monse  foot  appelleesi 

Mr.  Jtutice  SUtm  delivered  the  opinion  (rf 
the  court: 

Tbe  first  assignment  of  error  questions  the 
correctness  of  the  decree  of  tbe  court  In  sus- 
taining the  1^  to  the  Jurisdiction  and  dismlss- 
iDff  the  bill. 

The  bill  alleged  that  the  defendants  were 
about  to  assess  and  collect  state  and  parish 
tsxes  for  the  years  1889. 1890.  1801,  and  189%, 
and  tbe  amended  bill  alleged  a  similar  purpose 
as  to  taxes  for  1898.  Neither  bill  contained  a 
specific  allegation  as  to  tbe  amount  of  the  as- 
sessment or  taxes  for  any  one  parish,  but 
sverred  that  tbe  taxes  so  assessed  exceeded, 
exclusive  of  Interest  and  oosts,  the  sum  of 
$3,000. 

This  most  be  understood  to  mean  that  the 
a^regate  amount  of  the  taxes  for  the  several 
parishes  exceeded  $3,000,  *and the  tbeory[322 
of  tbat  part  of  tbe  bill  evidently  was  tbat  the 
amount  involved.  In  order  to  confer  jurisdic- 
tion on  tbe  circuit  ooort.  oould  be  mcbed  1^ 
sdding  together  tbe  taxes  for  the  several  par- 
ishes. But,  for  reasons  given  In  the  recent 
cases  of  Walter  v.  Korthttutem  A  Co.  147  U. 
S.  870  [87:  3061.  and  Northern  P.  B,  Go.  v. 
Walker.  148  XT.  8.  891  [87:  494],  Jurisdiction 
cannot  be  conferred  on  tbe  circuit  court  by 
Joining  in  one  bill  against  distinct  defendants 
claims  no  one  of  which  rescbed  the  Jurisdlc- 
tiooal  amount.  It  is  now  contended  that,  as  It 
appears  In  tbe  extract  from  tbe  assessment  rail 
for  the  year  1893.  that  tbe  tax  for  tbat  year 
assessed  and  in  the  hands  of  John  8.  Toung. 
sheriff  for  the  parish  of  Caddo,  for  collection, 
amounted  to  upwards  of  $900,  It  can  be  as- 
sumed that  the  taxes  for  tbe  years  1889,  1890. 
and  1891  were  for  sImUar  amounts,  and  thus, 
fn  the  case  of  that  parish  at  least,  tbat  jurisdic- 
tion was  shown.  But.  as  the  fscta  sbowiog 
jorlsdlctlon  do  oot  affirmatively  appear  in  the 
bill,  and  as,  for  some  reason  tbat  does  not  ap- 
pear, tbe  proof  was  restricted  to  tbe  year  1893, 
we  do  not  think  tbe  defect  is  supplied  by  such 
a  COB  jectare. 

It  Is  further  argued  that  jurisdiction  may  be 
seen  In  the  averment  of  tbe  bill  tbat  the  value 
of  tbe  exemption  of  tbe  bank's  property  during 
the  continuance  of  its  chatter  exceeds  $3,000 
for  each  parish.  But  the  answer  to  this  Is, 
tbat  this  Is  not  a  suit  to  exempt  property  from 
taxation  permanently.  The  purpose  of  the 
bill  is  to  restrain  certain  tax  assessors  and  tax 
collectors  from  collecting  taxes  for  specific 
years,  and,  if  tbe  amount  of  such  taxes  does 
not  confer  Jurisdiction,  it  is,  from  the  nature 
of  things.  Impossible  for  a  court  to  foresee 
what,  if  any,  taxes  may  be  assessed  In  the 
future. 

ItK  however,  suggested  that  tbe  allegation* 

1B4  r,  s. 
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of  the  bill  and  the  evidence  adduced  to  sosttio 
ttie  plea  leave  it  uncertain  whether,  if  the  facts 
wen  made  fully  to  appear,  Jurisdiction  might 
not  be  mafntaiDBble.  this  court  ahould  reverse 
the  decree  in  order  to  afford  an  opportuoitj  to 
the  complainant  to  make  it  appear,  by  com- 
petent evidence,  what  were  the  amountsof  the 
taxes  auMBed  and  levied  for  the  whole  fonr 
328]*yean,  and  also  for  the  jear  1888  covered 
br  the  amended  Ull;  and  reference  la  made  to 
NorOarn  P.  S,  Co.  v.  Walker.  148  U.  S.  898 
[87;  MS],  a  case  somewhat  similar  to  the  pres- 
ent, where  such  a  course,  it  is  said,  was  fol- 
lowed :  We  do  not  feel  warranted  to  reverse 
the  decree  of  the  court  below  oo  such  a  view, 
bot  aa  we  axe  oonatntiied  to  xeverae  the  decree, 
for  reasons  presently  to  be  stated,  we  shall 
leave  It  to  the  court  below  to  exexoue  its  own 
discretion  la  the  matter  of  farther  proceedinga 
of  the  kind  suggested. 

Error  is  assigned  to  the  action  of  the  court 
decreeing  that  the  complaiaaat  should  pay 
the  costs,  including  afee  m  upwardsof  $800  to 
the  defendants'  counsel. 

As  a  general  rule,  an  appeal  will  not  He  In 
the  matter  of  costs  alone.  But  such  appeals 
have  been  snstalDed  in  particular  circum- 
siances.  as,  for  Instance,  where  the  costs  have 
been  directed  to  be  paid  out  of  a  trust  fund. 
In  Ititernal  Improv.  Fund  v.  Gremtntgh, 
106  U.  8.  528  126:11681,  this  court  said, 
through  Hr.  Justice  Bradley,  that  the  objec- 
tion to  an  appeal  on  Uie  ground  of  Its  being 
from  a  decree  for  costs  only,  is  untenable. 
However,  io  the  present  case,  the  appeal  was 
not  taken  from  the  decree  oo  the  sole  ground 
that  costs  were  wrongfully  awarded,  and,  as 
the  entire  decree  U  before  us,  it  is  competent 
for  us  to  consider  whether,  when  a  circuit 
court  dismisses  a  suit  for  want  of  jnriadictloii. 
ft  can  give  a  decree  fbr  costs,  including  a  fee 
lo  the  nature  of  a  penalty,  to  the  defendants' 
counsel. 

The  revenue  law  of  Loufaiaoa,  Act  100  of 
1890,  g  66,  provides  that  the  attorney  at  law 
who  represents  the  tax  collector  in  injunction 
proceediags  shall,  in  case  of  a  successful  de- 
fense, receive  a  compensation  of  10  per  cent  on 
tbe  amount  of  the  taxes  and  penalties  collected 
as  tbe  resultof  the  proceedings,  which  shall  be 
paid  to  the  said  attorney  by  the  party  agaiost 
whom  tbe  judgment  is  rendered,  and  shall  be 
collected  by  the  tax  collector  as  costs  at  the 
same  time  that  the  taxes  and  other  penalties 
nre  collected.  It  would  seem  that  toe  court 
below  applied  tbe  provirioiw  of  that  statute  in 
thepresent  instance. 

Without  considering  or  deciding  whether  it 
would  be  tbe  duty  of  a  Federal  court  to  follow 
the  state  statute  io  assessing  costs,  and  particu- 
larly in  making  a  payment  to  an  attorney  at  law 
-iS4!\*ot  a  fee  proportionate  to  tbe  amount  re- 
covered a  part  of  tbe  decree,  we  are  of  opinion 
that  thla  aecree  was  erroneous  la  tbe  particu- 
lar complained  of.  Having  dismissed  tbe  bill 
for  want  of  jurisdiction,  the  court  was  without 
power  to  (iiectee  the  payment  of  costs  and 
penaltlea 

A'fufinUe  v.  Cooper.  78  U.  S.  8  Walt.  260 
(18:  86^,  was  a  case  where  tbe  circuit  court 
ot  tbe  united  Statea  had  held  that  it  had  no 
jorisdiction  of  a  case  removed  to  it  from  a  state 
court,  and  had  sastidiied  a  motion  to  remand 


for  that  reason,  yet  proceeded  to  give  a  judg- 
ment for  the  costs  of  the  motion,  and  oraered 
that  an  execution  ahould  issue  to  collect  them. 
This  court  said:  "The  court  held  that  It  had 
no  jurisdiction  whatever  of  the  case,  and  yet 
gave  a  judgment  for  the  cost  of  the  motion, 
and  ordered  that  an  execution  ahould  Issue  to 
collect  them.  This  was  clearly  erroneous.  If 
there  were  no  jurisdiciloo,  there  was  no  power 
to  do  anything  but  to  strike  tbe  case  from  the 
docket.  *In  that  view  of  tbe  subject  tbe  mat- 
ter .was  as  much  coram  non  judiee  aa  anything 
else  could  be,  and  tbe  award  of  costs  and  exe- 
cution was  consequently  void.  Such  was  the 
□ecessaiy  result  of  tbe  conclusions  of  the  court." 

In  Ingtee  t.  Oootidge,  t5  U.  &  S  WheaL  88S 
[4:  261],  it  was  said  by  the  Chief  Jnatice  that 
this  court  does  not  give  costs  where  a  cause 
is  dismissed  for  want  of  jurisdiction. 

In  RornthaU  v.  Keary,  76  U.  8.  9  Wall.  666 
[19:  562],  where  the  circuit  courtot  tbe  United 
States  for  the  district  of  Mississippi  bad  die- 
tnissed  a  bUl  for  want  of  jurisdiction  and  had 
awarded  costs  to  the  respondents,  tbls  court 
reversed  the  decree  for  that  reason,  and  re- 
manded the  cause,  with  directions  to  dismiss 
the  bill  of  complaint  but  without  costs.  .Stodfc- 
loek  V.  BntaU,  127  IT.  8.  96  [82:  70]. 

The  decree  of  the  court  haote  it  rvwrsadl,  and 
cause  remanded,  with  directions  to  proceed  In 
conformity  with  this  opinion. 


JOHN  MILTON  CAR0THER3,  Flff-iSm 
in  Shr.t 
t. 

ISAAC  MAYER  «al. 
(Bee  8.  C.  Beportcr'a  ed.  ZBMKi 
Federal  queation. 

In  ejectment  for  a  mlDlaer  dafm  a  deoliton  of  tbe 
state  court  In  favor  of  plalntUTs  title  under  a 
patent  of  ttie  United  States,  and  analnst  the 
defenses  of  adverse  poasestlOB  and  an  allcsed 
estoppel  4n  paU^  I»asenta  no  SMeral  voestlon. 

[No.  144,] 

BubmUt0dNoMmb«r4,1896.  Decided  Notember 

30,  me. 

Pr  BBROR  to  the  Supreme  Court  of  the 
State  of  Montana  to  review  a  judgment  of 
that  court  afSrmiog  the  judgment  of  tbe  Dis- 
trict Court  of  the  Sixth  Judicial  District  of 
Montana  in  favor  of  plaintiffs,  Isaac  M^yer  et 
at.,  against  John  Milton  Carothers  la  eject- 
ment for  a  mining  claim.  Diemiaaed. 
See  same  case  below,  14  Hont.  874. 

Statement  by  Mr.  Justice  Brown; 

This  was  an  action  of  ejectment  originally 
brought  hy  the  defendants  In  error.  Isaac 
Meyer  and  Andrew  J.  Wilson,  In  the  district 
court  of  the  sixth  judicial  district  of  Montana, 
in  and  for  the  county  of  Meagher,  to  recover 


Hotm^Ae  to  jurimUMon  of  FedenU  over  slols 
eowtt;  nsesMfftf  of  ttdarat  «uMUmi:  ygutt  eonsu- 
Ivta  Admit  9UMMon.-«ee  note  to  jgamWIn  v. 
Western  Land  Go.  87:  W. 
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DOswMlon  of  flTe  lots  in  the  towoaiteof  Neibart. 
The  complaint  alleged  a  wUn  In  fee  on  Jnly 
28,  1687,  and  npOD  the  trial  plaiotlflB  fotro- 
duced  in  support  thereof  a  patent  of  the  United 
States  for  the  Keegan  lode  mining  claim,  bear- 
ing date  Jul;  87,  1887,  and  nmnlng  to  the 
^Intlffs. 

Defendants  averred  no  privity  of  title  under 
SQch  miniag  claim  or  patent,  Imt  set  up,  Tlivt, 
an  adverse  and  exclusive  possession  of  the 
premises  since  June  1, 1883;  and,  second,  an 
equitable  defense  of  estoppel  arising  from  the 
following  state  of  facts,  namely:  That  in 
April,  1883,  when  about  fifteen  or  twenty  peo- 
ple were  livioR  in  that  vicinity,  a  meettog  of 
citizens  was  held  for  Ae  purpose  of  layfag  out 
a  towDsite,  the  Keegan  being  then  a  located  min- 
iag elftim;  that  at  such  meetlDg  it  was  agreed 
that  the  surface  ground  sboula  be  devoted  to 
towDsite  uses;  that  each  citizen  should  be  enti- 
tled to  enter  with  the  recorder  not  to  exceed 
two  of  the  lots  as  laid  off,  and  that  each  citizen . 
entering  lots  should  fence  them;  that  thereupon 
at  such  meetlDg  the  said  tnlotDg  claim  owners, 
SSdl'araong  others  tbe  predecessor  in  Interest 
of  plaiDtiffs,  he  being  altnat  time  the  claimant 
of  tbe  Keegan  lode,  agreed  that  the  surface 
ground  should  belong  to  the  town,  and  gave 
tbe  same  to  the  citiieos  for  towosfte  purposes; 
that  sucii  premises  were  ao  laid  off  for  town 
purpq^,  and  the  lots  were  entered  in  the  man- 
ner agreed  at  the  meeting  with  tbe  knowl- 
edge and  consent  of  plainUflFs*  predecessor  in 
Interest. 

A  general  denrarrer  to  this  answer  having 
been  overruled,  plaioiifls  replied  by  a  denial  of 
^e  defenivs  therein  set  up. 

Upon  the  trial  defendants  offered  to  prove 
an  exclusive  continuous  possessloD  of  the  prem- 
ises from  1883  down  to  tbe  commencement  of 
tbe  action,  which  offer  waa  rejected  by  tbe 
court,  under  objection  from  the  plaintiffs  that 
the  statute  of  llmltaUona  could  not  beslo  to 
run  until  the  patent  for  tbe  Keegan  minloi; 
claim  was  issued.  July  37,  1887,  to  which 
ruling  the  defendants  excepted.  After  making 
proof  in  support  of  tbe  equitable  defenses  so 
pleaded,  the  trial  court  refused  all  lostruc- 
tions  asked  by  the  defnidants  thereunder,  and 
directed  the  jury  to  return  a  verdict  for  the 
plfdntifTs. 

On  appeal  the  judgment  upon  such  verdict 
was  a^rined  by  tbe  supreme  court  of  Mootaoa 
(14  UoDt.  274),  whereupon  defendant  sued  out 
this  writ,  and  assigned  as  error,  first,  the  ruling 
of  the  court  in  excluding  evidence  of  tbe 
advene  pcesesiion  of  the  defendasla  and  ibeir 
predecessors  in  Interest  prior  to  tbe  issaance  of 
the  patent;  and,  second,  to  the  action  of  tbe 
court  in  directing  the  jiuy  to  return  a  verdict 
for  the  plaintiffs. 

Jfewrs.     W.  Toola  and  Was.  WaUaee. 

Jr.,  for  ]daiiitiff  Id  ertw. 
ifcwra.  A.  T.  BrittOB  and  A«B.  Browne 

for  defendants  in  error. 

Ur.  Justice  Brown  delivered  the  opinion  of 
the  court: 

Upon  tbe  facts  above  stated,  the  supreme 
court  held,  first,  that  tbe  statute  of  lindtations 
327}dtd  not  begin  to  run  against  the  *mining 
claim  until  the  patent  bad  been  issoed,  ftollow 
4&i 


ing  in  this  particular  King  v.  Titmag,  6  HonU 
w6;  and,  second,  that  tbe  mattere  wleged  as 
ao  estoppel  bavioff  taken  place  before  ttu  time 
the  plaintiffs  made  their  application  for  a  pat- 
ent, and  notice  of  such  application  having  been 
given,  that  all  adverse  claimants  were  given 
an  opportunity  of  contesting  the  applicant's 
right  to  a  patent,  and  that  tbe  patent  having 
been  issued,  It  was  too  late  to  base  a  defense 
upon  facts  existing  prlfff  thereto,  citing  in  sup- 
port of  its  position  a  prior  mUng  of  the  court 
in  TalboU  v.  Etng,  S  Moat.  76. 

Neither  of  these  defenses  presents  a  Federal 
question.  Defendants  asserted  no  right  under 
a  Federal  statute;  made  no  claiok  under  any 
Federal  patent;  claimed  solely  under  a  statute 
of  limitations,  which  tbe  highest  court  of  the 
state  declared  did  nol  protect  them,  and  cer- 
tain matters  of  alleged  estoppel  in  pait,  which 
the  court  held  to  constitute  no  defense. 

The  writ  error  ««(  ther^fort  b$  dfs- 
mused. 


OBNTBAL  RAILROAD  &  BAHSINO 
COMPANY  et  at.,  AppU., 

WILLIAM  A.  WRIGHT. 

(Bse  B.  OL  Beporter^  ed.  HT-SBTJ 

State  deeition — taxation  of  railroad  propertg — 
tulnequtnt  ineorporation  t^oountiee, 

1.  Tbe  beadnote  of  a  Oeonrla  case  oonstruliMr  a 
statute  will  not  be  regarded  by  this  court  as  ood- 
tndlioff,  when  It  Is  not  txime  out  bjr  an  examina- 
tion of  the  case,  and  tbe  oplolons  of  the  tliree 
judges  of  tbe  ooorc  asrree  slmplj  lo  tbe  result, 
bat  no  two  of  them  eonour  in  suoh  opnatructloo. 

&  Sszatimi  of  real  and  peiaonal  property  of  a 
railroad  companr  In  the  ratio  that  other  like 
property  la  taxed  Is  wtthio  thepower  of  couottes 
and  otber  muDhdpal  oorpoimtlona,  under  Om. 
Laws  1B88,  p.  9U.  as  amended  Deo.  14, 188^  obartar- 
Ina  a  company  with  the  provlilonsi  that  tbe  rail- 
road and  appurtenances  shall  not  be  taxed  higher 
than  i  per  oeot  on  Its  annual  net  Inoome.  and  also 
that  no  municipal  or  other  oorporation  nhall  have 
power  to  tax  the  stock  of  tbe  company,  Init  may 
tax  any  property,  real  or  petsonaU  of  tlie  oom- 
pany,  in  the  ratio  of  taxatloa  of  like  property. 

ft.  Tbe  subaequeot  laeorporatton  of  oonntle*  or 
other  muDidpaltties  will  Include  them  amonr 
tbe  "municipal  or  otber  corporations"  which 
may  tax  tlw  real  or  personal  property  of  tbe  rail* 
road  company  chartered  hf  Ga.  iMm  UNb 
p,  MB,  although  a  county  was  nota  Mttporatkm 
wbeo  that  set  was  passed. 

[No.  800.] 

Armed  October  gt.  1896.  Decided  Nowmber  30. 
1898. 

APPEAL  from  a  decne  of  the  Circuit  Court 
of  the  United  Stales  for  the  Bouthem  Dis- 
trict of  Georgia  for  the  payment  by  the  receiv- 
ers of  the  Central  Railroad  &  Banking  Com- 
pany of  certain  taxes  upon  lu  properly  in 
different  counties  and  cities.  Ajprmed.  


Sm*.—AM  to  direct  lArei,  He  note  to  Scholey  v. 
Bew,t8:S9. 

AKtopotoer  <tf  itaUe  to  tax,  see  note  to  JDobUns 
T.  Brie  County  Oomrs.  Kk  lOBL 

1«4  U.S. 


Digitized  by  Google 


1886w 


Cbntbal  R  &  Bko.  Co.  t.  Wmom. 


838-881 


Btatcmeot  by  Mr.  Justice  Brownt 
TbiB  was  an  interreaitig  petition  filed  by 
William  A.  Wrigbt,  comptrollergeoeral  of  the 
■tats  of  Qeoisla,  pr«yioS  tbat  the  receivers  of 
the  Gentoal  Iwlroad  ft  Banking  Company,  ap- 
pointed In  a  mitfor  the  foreclosure  of  a  mort- 
gage to  the  Farmers'  Loan  &  Trust  Company. 
Be  required  to  pay  blm  certain  taxes  said  to  be 
doe  by  the  corporation  for  the  year  1891,  upon 
Its  properly  in  different  counties  and  cities 
vpon  the  line  of  Its  road  In  the  state  of  Oeor- 
gu,  which  taxes  were  claimed  to  be  a  lien  upon 
uie  property  of  the  road. 

The  taxes  were  assessed  In  pursuance  of  cer- 
tain acts  of  the  general  assembly,  passed  In 
1889  and  1890,  authorizing  counties  and  cities 
to  tax  raUroad  property.  The  taxes  were 
leried  upon  the  raiiroad  and  appurUnancet  of 
that  portion  of  the  Central  Railroad  between 
Savannah  and  Macon,  and  included  no  other 
property  of  the  companr.  The  defendants 
claim  the  taxes  to  be  Invalid,  upon  the  ground 
that  the  railroad  and  its  appurtenances  over  that 
part  of  the  line  from  Savaanah  to  Macon  were 
•ubject  only  to  a  taxation  of  ^  of  1  per  cent 
upon  the  net  annual  Income  of  the  road,  and 
that  the  acU  of  1888  and  1890,  in  so  far  as  they 
authorized  the  taxation  of  its  property  by 
counties  and  other  municipalities,  impaired 
the  obligation  of  the  original  contract  of  the 
■tate  contained  in  Its  charter,  and  were  there- 
fore void. 

The  circuit  court  was  of  opinion  that  the 
taxes  were  properly  levied,  ana  made  a  decree 
for  their  payment  oy  the  receivers,  and  from 
that  decree  tbe  corporalion  and  Ita  ncdvers 
appealed  to  this  court. 

Mttir*.  A.  R.  Ziawton*  Benrj/  0.  Cfunninff- 
kam,  and  <Siiimti«l  B.  Adam  for  appellanta. 
Mr.  t,  M.  Terrell  for  appdlee. 

Hr.  Jostloe  Brown  delivered  the  t^nloD  of 

the  court: 

^29]  *This  case  raises  the  question,  fre- 
queuily  presented  to  tbis  court,  of  tbe  power 
of  a  state  to  impose  upon  a  corporation  a  tax 
not  provided  for  or  contemplued,  uor  yet  ex- 
pressly forbidden,  In  its  original  charter. 

The  defendant  corporation  was  chartered  In 
1888  (Ua.  Laws  1888,  p.  346),  under  the  name 
of  the  Central  Railroad  A  Canal  Company, 
"for  the  purpose  of  opening  a  canal  or  railroad 
commuDicatiOD  from  tbe  cuv  of  BsvaoDah  to 
the  interior  of  the  state."  The  7th  section  de- 
clared that  '*Uie  said  canal  or  railway,  and  tbe 
appurtenances  of  tbe  same,  shall  not  be  sub- 
lected  to  be  taxed  higher  than  i  per  cent  upon 
Its  annual  net  income."  On  December  14, 
1885,  the  general  assembly  passed  an  amenda- 
tory act  (Laws  1888.  p.  317),  under  which  tbe 
road  was  constructed,  changing  the  name  to 
the  Central  Railroad  &  Banking  Company,  and 

{[iving  It  certain  banking  powers  and  privl- 
egea.  Tbe  18tb  eectlon  of  this  act  provided 
that  "the  said  railroad,  and  tbe  appurtenances 
of  the  same  shall  not  be  subjected  to  be  taxed 
higher  iban  1  of  1  per  cent  upon  Its  annual  net 
iocnme,  and  oo  municipal  or  other  corporation 
shall  have  power  to  tax  the  stock  of  said  com- 
pany, but  may  lax  any  property,  real  or  per- 
sonal, of  tbe  said  company,  within  the  Jurfa- 

m  U.S. 


dicUoD  of  said  corporation  in  the  ratio  of 
taxation  of  like  property." 

No  other  act  raectiog  the  question  at  Issue 
was  passed  until  1889,  when  the  general  (issem- 
bly  provided  a  general  system  of  taxation  of 
railroad  property  in  each  of  tbe  counties  of  the 
state  through  which  the  railroads  ran,  and  re- 
quired the  various  companies  to  make  annual 
returns  to  the  comptroller  general,  under  the 
oatb  of  the  president  or  chief  executive  oflQcer, 
and  enacted  that  Uiey  should  be  sub^ted  to 
taxation  in  every  county  through  which  their 
roads  might  pass.  Other  sections  of  tbe  act  pro- 
vided how  the  amounts  should  be  assessed  and 
paid,  and  the  manner  of  Issuing  execution  in 
the  event  they  were  not  paid. 

By  another  act,  approved  December  34. 
1800.  railroad  companies  were  subjected  tti 
taxation  upon  their  property  located  in  ilie 
different  towns  and  cities  of  the  stale. 

By  reason  of  tbe  fact  that  all  of  the  properly 
and  effects  of  *the  Central  Railroad  &  [330 
Banking  Company  were  In  tbe  bnndn  uf  re- 
ceivers, appotntea  by  tbe  clrruiL  court  of  Ibe 
United  States,  under  certain  bills  filed  (o  fore- 
close a  mor^i^  to  the  Farmers'  Loan  &  Trust 
CompftDy.  1M  comptrcdler  general  was  unable 
to  collect  such  taxes  b^  the  ordlnaiy  procesa  of 
levy  and  sale,  and  therefore  filed  bis  petition 
i^nst  such  receivers,  praying  that  they  might 
be  required  to  pay  him  the  taxes.  Under  the 
acts  of  1880  and  1890  the  corporation  made  the 
returns  required,  and  paid  such  taxes  as  were 
assessed  upon  those  parts  of  ita  property  which 
were  admitted  to  be  subject  to  taxation,  but 
contended  that,  as  to  ita  original  line  between 
Savannah  and  Macon,  tt  could  nofbe  taxed, 
either  by  the  state  or  by  its  mnnldpaliUes,  at 
a  greater  rate  than  ^  of  1  per  cent  npon  tta  net 
annual  income. 

In  §  18  of  tbe  act  of  1686,  above  cited,  there 
is  an  express  prohibition  walnst  the  municipal 
taiatlon  of  the  "stock"  of  the  company,  and 
an  express  permlsdon '  to  tax  any  "property" 
of  the  company  within  the  JurisdlctloD  of  the 
corporaUon.  Tbe  real  question  Is  whether 
these  two  clauses  can  be  reconciled,  and  each 
given  its  proper  effect.  The  position  of  the 
railway  company  in  this  connection  is  that  the 
railroad  and  its  appurtenances  may  not  be 
taxed  either  by  the  state  or  by  municipalities 
or  counties,  at  a  greater  rate  than  ^  of  1  per 
cent  upon  Its  net  annual  Income;  that  this 
amount  having  been  paid,  tbe  power  to  tax 
the  railroad  and  Its  appurtenances  has  been  ex- 
hausted; that  the  permission  given  tbemunlci- 
palities  to  tax  the  property  of  the  company 
applies  only  to  such  property  as  is  notlnclnded 
in  the  term  "railroad  and  appurtenances"  and 
must  have  been  Intended  to  include  such  prop- 
erty as  the  corporation,  by  virtue  of  its  b&nk< 
ing  powers,  could  purchase  or  might  receive 
In  satisfaction  of  debts.  It  is  further  con- 
tended that  tbe  prohibition  of  the  taxation  of 
the  stock  applies  equally  to  the  property  rep- 
resented by  the  stock. 

In  support  of  this  contention  we  are  dted  to 
certain  declsioos  holding  that  a  tax  upon  the 
"property"  of  a  railway  company  is  within  the 
probibitionof  a  taxupoo  the "sloGl£"of  the  com- 
pany; in  other  words,  that  a  tax  upon  the  prop- 
erty *is  a  tax  upon  tbe  stock.  In  ex-  [83 1 
amlniog  tbne  caaes,  however,  tt  will  be  foiin<I 
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that  the  words  "ttock"  or  "capital  Btock"were 
used  Id  the  sense  of  the  capital,  the  plant,  or 
the  property  of  the  compaDy,  and  not,  as  In 
this  statute,  in  the  sense  of  stock  or  shares  of 
stock,  as  dlstinKutshed  from  the  property  of 
the  company.  Thus,  in  Home  B.  Go.  y.  Rmu, 
14  Oa.  VtS,  there  was  an  attempt  made  to  levy 
a  tax  npou  the  property  of  the  Rome  Railroad 
Company  within  the  corporate  limits  of  the 
city  of  Rome.  There  was  a  provision  In  the 
diarter  that  ttn  "stock"  of  the  company  should 
"Dot  he  liable  to  any  tax,  duty,  or  imposition 
whatever,  unless  such,  and  no  more,  as  Is  now 
In  the  banks  of  this  state."  The  tax  was  held 
to  be  invalid.  As  It  appeared  to  this  case  that 
a  certain  part  of  the  stock  of  the  company, 
which  was  oa  deposit  In  the  bank,  was  ex- 
preasty  permitted  to  be  taxal,  it  was  apparent 
U»t  the  word  "stock*'  was  used  in  the  sense  of 
property,  and  that  the  money  of  the  company 
on  deposit  in  the  banks  was  Intended  to  be 
distinguished  from  its  other  property. 

So,  also,  in  State,  Smith  (ktroUna  R  Go.,  t. 
Bood,  10  Rich.  L,  177,  a  charter  of  a  railroad 
company  exempting  the  "slock"  of  a  railroad 
company  from  taxation  was  held  also  to  ex- 
empt its  "gross  Income, "  as  the  Income  was 
onfy  an  aoceesory  of  the  stock,  which  was  an 
aggregate  of  the  property  and  effects  of  the 
corporation. 

Indeed,  the  general  tenor  of  the  authorities 
is  10  the  effect  that  where  there  la  a  general 
exemption  of  the  stock  or  capital  stocK  of  a 
corporation,  without  other  explanatory  words, 
the  exemption  applies  equally  to  the  property 
of  the  corporation  represented  by  Its  shares  of 
•took.  Oordon  t.  BaUimort,  S  Gill,  331 ;  Bal- 
timort  T.  BalUmore  A  0.  R.  Qo.  6  Gill.  288; 
StaU  V.  Cur)\berland  &  P.  R  Co.  40  Hd.  23: 
OmMmOte  v.  Slate  Bank,  16  Ind.  105:  iVtfw 
AiMA  V.  (Xtg  ^nk,  81  Conn.  106;  ffannOat 
«  St.  J.  B.  at.  V.  ShaekttU.  80  Uo.  6S0.  And, 
in  (knfy-al  B.  A  B.  Oa.  r.  Oeorgia,  9i  V.  S. 
AOS  [28:  757J,  it  was  held  by  this  court  that.  In 
view  of  the  18th  section  of  the  act  of  I88S,  the 
state  Itself  could  not  tax  the  property  of  the 
Central  Railroad  &  Banking  Company  between 
332]*Savannah  and  Hacon  b^ond  4  of  1  per 
cent  upon  its  annual  net  income,  notwlrhstand- 
ing  that,  in  1872,  It  had  become  consolidated 
wHh  the  Hacon  &  Western  Railroad  Company, 
whose  charter  did  not  poasess  such  Immunity 
from  taxation. 

Ttie  only  embarrassment  in  the  case  arises 
from  a  decision  of  the  supreme  court  of  Geor- 
gia in  the  case  of  Bibi  Omnfy  v.  Omtrat  R.  d 
Mff.  Ob.  40  Ga.  646.  It  appearad  in  this  case 
that  the  ordlnaij  of  Kbb  coun^  endeaTored 
to  levy  a  tax  upon  the  property  of  railroad  com- 
panies havine  their  termini  In  Macon,  and  it 
was  submitted  to  the  judge  of  the  Hacon  circuit 
ro  decide  whether,  under  Its  charter,  the  com- 
pany could  be  taxed  for  county  purposes,  or 
was  liable  for  any  other  tax  than  4  of  1  per 
cent  iipon  Its  annual  net  Income.  The  judge 
held  that  so  mnch  of  the  property  as  was  neces- 
saiy  and  proper  for  sustaining  the  railroads 
was  exempt  from  the  county  tax,  but  ttuit  such 
of  its  real  estate  as  was  not  Improved  and  In 
use  was  subject  to  be  taxed  until  it  was  im- 
proved and  used  for  railroad  porpoees.  Both 
parties  appealed  to  the  supreme  court  of  the 
state. 
4$ft 
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The  headnoto  of  the  case  In  that  court  Indi- 
cates the  ruling  of  the  court  to  have  been  that 
all  the  property  of  'the  company  that  was 
uecessnry  and  proper  for  laying,  building,  and 
sustaining  the  railroad  constituted  a  [Mrt  of  its 
capital  Block,  and  was  not  liable  to  be  taxed 
in  any  other  manner  than  was  specified  In  Its 
charter;  but  that  any  other  property  owned  by 
the  company,  which  was  not  necessary  for  thit 
purpose,  might  be  taxed  by  the  county  or  other 
corporation  in  the  ratio  of  taxation  of  like 

Property.  The  statement  of  the  beadnote, 
owever,  is  not  borne  out  by  an  examination 
of  the  opinions.  The  court,  which  then  con- 
sisted  of  three  members,  was  unanimous  in  re- 
versing the  judgment  of  the  court  below,  but 
each  gave  a  different  reason  for  his  opinion. 
Mr.  Justice  Wuner,  who  dellrared  the  first 
opinion,  held  that  the  stock  of  the  company 
consisted  of  its  cspital  Invested  lu  such  prop- 
erty as  was  necessary  and  proper  for  cooduct- 
Ing  Its  business,  and  was  not  liable  to  be  taxed 
In  any  other  manner  than  was  specified  ia  the 
charter,  either  by  the  stato  or  by  the  conntr 
corporation  ;but  *that  any  other  propertyfSSS 
owned  by  it  which  waanot  necessaiy  ana  prop- 
er for  railroad  purposes,  might  be  taxed  in  the 
ratio  of  taxation  of  like  property.  Mr.  Justice 
McCay  concurred  upon  the  ground  that  under 
the  laws  of  Georgia,  as  they  then  existed,  no 
county  tax  could  be  collpcted  upon  any  prop- 
erty not  taxed  by  the  stale;  that  although  the 
state  had  expressly  reserved  the  right  to  su- 
thoHze  municipal  and  other  corporations  to  tax 
for  lo<^  purposes  the  property  of  the  company, 
it  had  not  by  any  law  been  as  yet  conferred  on 
the  counties.  Chief  Justice  Brown,  on  the 
other  hsnd,  held  that  although  the  slate  had 
relinquished  her  right  of  taxation  beyond  a 
percentage  upon  the  Income,  the  company  had 
expressly  agreed  that  a  muoicf pal  or  other  coi^ 
poration  might  tax  any  property  of  the  com- 
pany within  Its  jurisdiction ;  that  such  prop- 
erty was  not  limited  to  such  as  the  compuny 
might  have  purchased  in  payment  of  debts, 
and  the  like,  which  was  not  appurtenant  to  the 
road,  but  that  the  municipal  corporation, 
through  which  the  road  ran,  might  tax  any  of 
Its  property,  real  or  personal,  in  the  ratio  of 
taxation  Imposed  on  any  other  like  property. 
But,  be  was  further  of  opinion  that  toe  power 
had  not  twen  exercised  as  to  any  part  of  the 
property  of  the  company  not  subject  to  a  state 
tax;  that  the  county  was  only  authorized  to 
levy  a  percentage  on  the  sute  tax,  and  that  aa 
the  state  was  not  authorized  to  levy  a  tax  upon 
the  road  and  Its  appartenancea,  and  none  sack 
had  been  levied,  there  was  no  Mate  tax  upon 
which  the  county  could  assess  a  percentage. 

If  the  opinion  of  Mr.  Justice  Warner  bad 
been  the  opinion  of  the  court,  It  would  have 
been  difficult  to  avoid  the  conclusion  that  this 
was  a  construction  of  the  charter  which  would 
have  been  binding  upon  the  Federal  court,  as 
it  held.  In  effect,  Hiat  the  law  taxing  the  prop- 
erty of  the  railroad  impaired  the  obligation  of 
the  contract  contained  In  the  charter.  But  his 
opinion  was  oot  the  opinion  of  the  court,  but 
of  only  one  of  its  three  members.  Tbe  opin- 
ion of  the  court  was,  simply,  that  the  action  of 
the  court  below  should  be  reversed  for  reasons 
Id  which  no  two  of  Its  membets  concurred. 
As  our  attention  baa  not  been  called  to  any 
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334]  later  ease  in  *the  supreme  court  of  the 
state  of  Qeoivfa  which  gives  a  different  con- 
struction to  the  charter  of  this  road,  weconsld- 
er  ourselves  at  liberty  to  deal  with  the  question 
preaeoted  Id  thit  case  as  an  original  one  to 
which  the  supreme  court  of  the  state  has  not 
given  an  answer. 

Id  this  aspect,  we  can  have  no  doubt  what- 
ever of  the  power  of  municipalities  to  do  ex- 
actly what  the  charter  autborized  them  to  do, 
namely,  to  tax  any  property,  real  or  personal, 
of  the  company  witnin  the  Jurisdiction  of  the 
corporation  iu  the  ratio  of  taxation  of  like 
proper^.  While,  as  above  stated,  the  word 
"stock  has  sometimes  l>een  held  to  Include 
the  property  of  the  corporation  represented  by 
Its  stock,  ibis  is  true  only  when  the  context 
does  not  require  a  different  construction.  The 
distinction  was  clearly  stated  by  Chief  Justice 
Waite  in  ifemphit  dtO.R.  Cb.v.  Qaine9,V7  U.  8. 
697  [24: 109t],  in  which  the  charter  of  a  rail- 
road company  provided  that  "the  capital  stock 
of  said  company  shall  be  forever  exempt  from 
taxation,  and  the  road,  with  all  Its  fixtures  and 
appurtenances.  Including  workshops,  machln* 
ery,  and  vehicles  of  transportation,  shall  be  ex- 
empt from  taxation  for  the  period  of  twenty 

! rears  from  the  completion  of  the  road  and  no 
onger."  It  was  insisted  by  the  road  that  the 
terra  "capital  stock"  must  be  held  to  signil^ 
the  property  purchased  therewith  and  repre- 
sented tnereby,  and  that  it  necessarily  followed 
that  the  perpetual  exemption  of  the  stock  from 
taxation  extended  to  such  property,  and  that 
full  ^ect  might  be  ^ven  to  the  charter  ex- 
empting for  a  limited  period  such  property  as 
was  purchased  or  constructed  with  money, 
not  constituting  a  part  of  the  fund  subscribed 
by  the  corporators,  but  borrowed  pursuant  to 
the  power  which  the  charter  conferred  upon 
the  company.  Id  delivering  the  oploion  of  the 
court,  Mr.  Chief  Justice  Walte  said  that  there 
were  undoubiedly  many  cases  to  be  found  in 
this  and  other  courts  where  it  had  been  held 
that  an  exemption  of  the  capital  stock  from 
taxation  was  equivalent  to  an  exemption  of 
the  property  into  which  the  capital  bad  been 
converted.  But  in  all  these  cases  the  question 
had  turned  upon  the  effect  to  be  given  to  the 
term  "capital  or  "capital  8tock,"as used  in  the 
3351  *partfbu]ar  charter  under  consideration, 
and  that  when  the  property  had  been  exempted 
by  reason  of  the  exemption  of  the  capital,  it 
had  been  t)ecauee,  takiug  the  whole  charter  to- 

Eitber,  it  was  apparent  that  the  legislature  so 
tended.  "Tbiu  the  capital  stock  of  a  bank 
usually  consists  of  money  paid  In  to  be  used  in 
banking,  and  an  exemption  of  such  capital 
■lock  rroni  taxation  must  almost  necessarily 
mean  an  exemption  of  the  securities  Into  which 
the  money  bad  been  converted  in  the  regular 
course  of  a  banking  business.  And,  In  gen- 
eral, an  exemption  of  capital  stock,  without 
more,  may,  with  great  propriety,  be  consid- 
ered, under  ordinary  circumstances,  tA  exempt- 
ing that  which,  in  the  legitimate  operations  of 
the  corporation,  comes  to  represent  the  capi- 
tal." It  was  held, however,  that  In  that  partic- 
ular case  it  could  not  have  been  understood 
that  the  property  was  to  npretent  tiie  capital 
for  the  purposes  of  taxation,  and  that  such 
property  waa  taxable  under  the  original  char- 
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ter  at  the  expiration  of  twenty  yean  from  the 
completion  of  the  road. 

The  same  construction  was  given  to  a  similar 
provision  of  the  charter  of  the  Carlo  &  Fulton 
Railroad  Company  in  8t.  Loui»,I.  M.  ds  8.  R.  Oo. 
V.  LcfUn,  08  U.  8.  669  [25:  222].  So  In  Bankot 
Commm»  v.  Tenrustu,  104  U.  8.  493  [26: 810], 
where  a  bank  was  required  to  "pay  to  the 
state  an  annual  tax  of  4  of  1  per  cent  upon  each 
share  of  capital  stock.  In  lieu  of  all  other 
taxes,"  and  was  also  allowed  to  "purchase  and 
bold  a  lot  of  ground"  for  Its  place  of  business, 
and  hold  suoi  real  property  as  might  be  con- 
veyed to  it  to  secure  its  debts.  It  was  held  that 
the  Immunity  from  taxation  extended  only  to 
BO  much  of  the  building  as  was  required  by 
tfae  actual  wants  of  the  bank  to  carry  on  its 
business.  8ee  also  Wiggina  Ferry  Oo.  r.  East 
at  Louia.  107  U.  H.  865  [27:419],  and  Tennenee 
V.  Wmwtrth,  117  U.  8.  129  [2fi:  8301. 

From  a  review  of  these  cases,  It  is  evident 
that  while  In  the  absence  of  any  words  show- 
ing a  different  intent,  an  exemption  of  the 
stock  or  capital  stock  of  a  corporation  may  Im- 
ply, and  carry  with  It.  an  exemption  or  the 

ftroperty  in  which  such  stock  Is  Invested,  yet, 
f  the  legislature  uses  language  at  variance 
with  such  intention,  the  courts,  which  will 
never  presume  a  purpose  to  exempt  any  prop- 
erty from  its  just  share  of  *tfae  public  [330 
burdcms,  will  construe  any  doubts  wblcb  may 
arise  ai  to  the  proper  Interpretation  of  the  char- 
ter against  the  exemption. 

In  the  18th  section  of  the  charter  under  con- 
sideration there  are  three  clauses  which  cover 
the  question  of  taxation.  First,  tbe  railroad 
and  fta  appurtenances  shall  not  be  subjected  to 
be  taxed  higher  than  i  of  1  per  cent  upon  Iu 
annual  net  income;  second,  no  munldpsl  or 
other  coTiKumtlon  shall  have  the  power  to  tax 
the  stock  of  said  corporation;  third,  but  such 
municipal  or  other  corporation  may  tax  any 
property,  real  or  personal,  of  the  said  com- 
pany within  the  jurisdiction  of  said  corpora- 
tion in  the  ratio  of  taxation  of  like  property. 
The  1st  clause  was  obviously  intended  as  a 
limit  npoD  state  taxation;  tbe  second,  as  a  pro- 
hibition upon  the  powers  of  mnnicipalitiee  to 
tax  the  shares  of  itock  held  by  Its  citizens; 
the  third,  as  an  express  permission  to  tax  any 
property  of  the  company  within  its  jurisdic- 
tion for  local  purposes.  If,  as  insisted  by  the 
defendants,  this  permission  were  Ibnited  to  the 
taxation  of  property  belonging  to  the  com- 
pany other  than  the  railroad  and  its  apporte- 
nancea,  the  clause  wuuki  be  meaningless,  since 
the  1st  clause,  limiting  taxation  to  a  percentage 
upon  the  income,  applies  only  to  the  railroad 
and  lis  appurtenances,  and  leaves  to  the  state 
Itself,  as  well  as  to  Its  municipalities,  the 
power  to  tax  propertv  received  by  the  corpora- 
tion In  satisfaction  or  debts,  or  otherwise,  for 
purposes  disconnected  with  thelmslness  opera- 
tions of  the  railroad.  Full  elFeet  can  be  given 
to  these  three  clauses  only  by  sustaining  the 
right  of  the  municipalities  to  tax  any  prop- 
erty of  the  company  witiiln  their  Jurladictioo. 
Indeed,  tbe  argument  made  here  was  the  very 
one  made  In  connection  with  the  somewh^ 
■Imilarclauseln MmpMtACf.  R.  0». r.Gmne$, 
97  U.  8.  687  p4: 1091].  and  held  to  be  unsound. 
In  the  suta  of  Georgia  then  aeems  to  have 
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been,  prior  to  the  act  of  1889,  some  efforts 
made  to  aobject  the  property  of  this  road  to 
muDlcl[»l  taxation,  vhich  were  Ineffectual  by 
reason  of  the  legislature  filing  to  provide  the 
proper  machinery  for  the  awesnnent  and  col- 
lection of  Buch  taxes;  and,  as  late  as  1888,  U 
was  held  that  Its  system  of  taxation  virtually 
337]  'excluded  couDties  and  municipal  cor- 
porations from  levying  a  tax  upoo  it  for  county 
or  municipal  purpoaes  by  making  no  provisfon 
for  the  assesameot  and  collection  of  such  taxes. 
Boutbm  Oountif  t.  Oontral  Saffroad,  72  Oa. 
911.  This  defect  nems  to  have  been  supplied 
by  the  acta  of  1889  and  1890,  and  we  see  no 
reason  why  the  system  of  taxation  provided 
by  these  acta  b  not  valid  and  consistent  with 
the  charter. 

We  regard  It  as  quite  Immaterial  that  when 
the  act  of  1880  was  passed,  a  county  was  not 
a  municipal  corporation,  or  indeed  a  corpora- 
tion at  all.  The  power  given  by  the  18th  sec- 
tion not  only  extends  to  muDicIml  but  to  other 
eorporationa,  by  which  was  evidently  intended 
other  corporations  with  power  to  tax  for  local 
purposes.   If,  for  Instance,  cities  were  reor- 

Sinized  under  the  names  of  boroughs  or  tax- 
g  districts,  the  power  of  taxation,  so  far  as 
this  section  Is  concerned,  would  pass  to  the 
same  corporation  under  its  new  name,  If  the 
legislature  so  directed;  and  the  fact  that  no 
corporations  existed  In  1885  under  the  names 
of  boroughs  or  taxing  districts,  would  not  af- 
fect the  question.  The  essential  thing  reserved 
was  the  power  to  tax  for  local  purposes  by 
whatever  corporation  then  existM,  or  should 
thereafter  be  called  Into  being,  for  municipal 
purposes.  The  1^8latn*«  could  not  foresee 
what  corporations  n%ht  wiereafter  be  estab- 
lished for  municipal  purposes,  and  it  would 
be  TritteriDg  away  its  whole  object  to  limit  it 
to  corporations  then  existing. 

decree    the  amrtbdmewuelmrli/r^ht, 
tmdit^lher^m^glniud. 


338]  EHHA  J.  OONZALES,  Appt., 

B.  W.  7REKCH  et  al. 

<See  S.  0.  Beporter^  ed.  888-817.) 

Setting  aiide  patent  of  land  Jor ftav4—aehool 
grant  tand$. 

L  Where  a  claim  to  pnbllo  land  has  t>een  passed 
upon  br  the  prooer  local  offloers  of  the  land  de- 
partment, and,  upon  appeal,  bjthe  CommlmlODer 
ftf  the  Oeaeral  X«Dd  Ofltoe,  and.  upon  a  farther 
appeal,  by  the  Beoretarr  of  the  Interior,  and  in 
pumianoe  of  tbelr  decWona  a  patent  has  beea 
granted  for  tbe  land,  a  pre-empUtm  ctadmant,  in 
order  to  teoover  tbe  land  from  tbe  patentee,  must 
aver  and  prove,  either  that  tbe  land  department 
erred  In  the  construotlon  of  tbe  law  applicable 
to  the  ooae.  or  tbat  fraud  was  practised  upon  Its 
offloers,  or  tbat  tbey  tbemaelvei  were  ofaaiveable 
with  fraudnleot  practices. 

S.  Umt  setttamcBit  and  oaltlvatlon  npon  a  portion 


of  sBOtums  IS  and  80  of  public  lands  t)efore  the 
same  were  nuroTed,  wttfaont  any  entry  in  the 
land  olBoe  or  any  declaratory  statement,  does 

not  exclude  the  land  from  tbe  aotaool  grant  or 
prevent  the  operatfoa  upon  It  of  tbe  act  of  Con* 
gretKtf  Februaiy  12.  189,  autborWoc  the  entry 
of  the  land  for  townatte  pnrposes. 

[No.  84.] 

Argued  and  Submitted  April  t7,  tS,  t890. 
Decided  November  X,  1896. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Arizona  affirm- 
ing tbe  judirment  of  the  District  Court  of  tbe 
Fourth  Judicial  District  of  tbat  Terrltorv  sus- 
taining a  demurrer  to  the  complaint  and  dis- 
missiog'the  suit  brought  by  Emma  J.  Gonzales, 
plaintiff,  againet  E.  W.  French  et  al.,  to  de- 
clare the  defendant  to  be  trustee  of  the  plain- 
tiff,  and  tbat  he  be  required  to  deliver  a  deed 
of  certain  land  to  the  plaintiff.  Aprmed, 

Statement  by  Mr.  Justice  ShlrM; 

Emma  J.  Gonzales,  in  October,  1R91,  filed 
a  bill  of  complaint  in  tbe  district  court  of  tbe 
fourth  judicial  district  of  tbe  territory  of  Ari- 
zona, against  E.  W.  French,  probate  judge  of 
the  counly  of  Yavapai  and  territory  of  Arizona, 
and  former  trustee  of  tbe  Inbalntants  of  the 
town  of  Flagstaff,  trf  the  county  of  Cocooloi^ 
and  J.  E.  Jones,  probate  judge  of  said  county 
of  Coconino,  and  the  successor  as  trustee  of  the 
Inhabitants  of  the  said  town  of  Flagstaff,  and 
therein  alleged  that  she  was  the  equitable 
owner  of  a  certain  tract  of  land  containing 
■ores,  and  formiogpartof  section  16,  T.  21 N.. 
R  7  E.  of  the  Gfla  and  Salt  river  meridian. 
The  facts,  as  alleged  by  her,  were  substantlully 
these:  Prior  to  the  survey  of  said  township, 
Thomas  F.  McMilltan,  Frank  Christie,  and 
Conrad  Farriner,  who  were  citizens  of  the 
United  States  over  the  age  of  twenty-one 
years,  and  qualified  pre-emptors,  while  pros- 
pecting for  a  home  upon  tbe  public  lands  of 
the  United  Slates  subject  to  pre-eroplion,  or 
that  might  so  become  when  the  same  should 
be  surveyed,  settled  on  this  land,  intending  to 
claim  the  same  as  pre-emptors,  and  were  on  said 
land  at  the  date  of  survey  In  187$;  that  they  had 
built  dwelling  ^houses  thereon  and  re-  [339 
duced  portionsof  tt  to  cultivation  t>rior  to  such 
survey:  that  they  continued  to  Improve  and 
claim  the  same  until  In  June,  188S,  when  tho 
plaintiff  bought  from  the  said  occupants  all 
their  improvemento  and  took  posseesion 
thereof;  that  she  afterwards,  and  while  living 
on  tbe  land  she  now  claims,  built  a  dwelling 
house  thereon  and  made  other  Improvements, 
prior  to  April  9,  1886.  of  the  value  of  $8,000; 
that,  on  said  date,  the  made  formal  application 
to  the  register  and  receiver  of  the  United  States 
Land  Omoe  at  Prescott,  Arizona,  to  be  allowed 
to  file  a  pre-emption  declaratory  statement  for 
the  land,  and  to  enter  the  same,  tendering  to 
said  o£Qcera  the  proper  price  therefor,  said  ap- 
plication being  made  before  any  adverse  claim- 
ant was  known,  but  h'er  application  was  re- 
jected on  the  ground  that  the  land  was  reaerved 


Nora.— At  to  fN-e-emption  rfffhta,  see  note  to 
Dnlted  States  v.  Fltsgerald.  10: 78G^ 

ITiot patents /orlond  maa  besst  oslds  forfmud, 
see  note  to  lUllar  V.  Kerr,  k  M. 
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A«  to  errors  In  sHroeiis  and  (le8or4>ffimi  fn  patents 
/or  land*,  koto coRsCnied,  see  note  to  Watts  v.Und- 
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fnr  schools:  that  oo  Febniary  8, 1889,  Congress 
piused  aa  act  for  the  relief  of  the  inhabitants 
of  Flagstaff.  Arizona,  the  tract  Involved  In 
this  suit  being  embraced  in  the  half  section 
mentioned  in  said  act.  by  which  it  was  provided 
that  the  probate  judge  of  TaTapai  county 
might  enter  the  south  half  of  section  16,  town- 
ship 21  north,  range  7  east.  Id  trost  for  the  oc- 
cupants Bod  inhabitants  of  Flagstaff.  The 
bill  further  alleged  that  the  tracts  settled  on 
at  the  date  of  the  survey  were  excepted  by  U. 
8.  Rev.  Stat.  §  3270,  from  the  reservation 
of  the  16tb  and  R6ih  sections  io  each  town- 
ship for  school  purposes,  but  that,  if  not 
•o  excepted,  the  land  claimed  by  lier  was 
released  from  any  such  reservation  by  said  act 
of  February  18,  1860,  and  became  Bobject  to 
her  setilement  claim;  that  the  said  French, 
probate  judge,  bad  been  permitted,  on  Janu- 
ary 17,  IStiO,  to  make  townsite  declaratory 
statement  for  the  benefit  of  the  inhabitaots  of 
Flagstaff  for  said  half  seetioD;  that  she.  the 
plaintiff,  contested  the  rigbt  of  the  said  French 
to  make  townsite  entry,  and  prosecuted  her 
protest  by  successive  appeals  to  the  Commls- 
slonerof  the  General  Land  Office  and  the  Sec- 
retary of  the  Interior,  but  that  a  patent  of  the 
United  Slates  was  issued  to  said  French  on 
■aid  eotry  for  said  land;  that  at  the  lime  sbe 
purrhasea  said  improvements  and  settled  on  the 
land,  the  town  of  Flagstaff  was  unorcaoized 
340]  *and  unknown,  and  none  of  the  inhabit- 
anis  were  then  settled  on  said  land  or  claiming 
any  pan  of  it;  and  that  on  tbe  organization  of 
Coconino  county  tbe  land  in  suit  became  a  part 
thereof,  and  the  defendant  Jones  became  pro- 
bale  Judge  of  the  new  county  and  tbe  successor 
to  French  io  the  trust.  The  lOaintiff  asked  a 
decree  dedaring  that  Uie  Mttiemeot  and  occu- 
pancy of  said  laud,  at  the  date  of  survey,  by 
Quiilmed  pre-emptors,  excluded  tbe  same  from 
ine  reservation  for  school  purposes;  that,  by 
reHson  of  defendants'  purchase  of  the  improve- 
ments and  her  own  occupancy  and  improve- 
menu,  a  right  of  enur  attached  thereto  in  her; 
that  the  refusal  of  the  local  officers  to  allow  ber 
filing  in  1B85  was  unlawful;  that  the  act  of 
February  13,  18tj9.  did  not  take  away  any  of 
her  rights,  but,  if  anything,  released  any  claim 
the  territory  of  Arizona  might  have  to  tbe 
land,  and  that,  under  tbe  townsite  laws  re- 
ferred to  in  said  act,  ber  rights  as  a  settler 
were  and  are  superior  to  those  of  the  inhabi- 
tants of  Flagstaff,  as  to  the  particular  psn  of 
the  section  covered  by  her  claim;  and  that  tbe 
aaid  patentee,  as  trustee  for  tbe  said  Inhabi- 
taots,  in  so  far  as  tbe  land  claimed  by  tbe 
plaintiir  is  embraced  in  said  patent,  should  be 
decreed  to  be  tbe  triiatce  of  tbe  plaintiff,  and 
be  required  to  deliver  a  deed  for  tbe  same  to 
tbe  plaintiff. 

The  defendant  demurred  to  the  compUint  on 
the  g<>neral  ground  that  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  This 
demurrer  was  sustained  by  tbe  district  court. 
The  plaintiff  elected  to  stand  on  ber  complaint, 
and  a  final  decree  was  entered  dismissing  the 
bUl.  The  plaintiff  thereupon  appealed  to  tbe 
aupreme  court  of  tbe  territory,  where  the  judg- 
.ment  below  was  affirmed,  from  wbich  decree 
an  appeal  vm  taken  and  allowed  to  this 
court. 
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ye$ar».  S.  D.  Lnckett  and  Henry  JT.  Ooj^ 
for  appellant. 
Mr.  Edward  M.  Doa  for  appellees. 

Mr.  Justice  ShirM  delivered  the  opinion  of 
the  court: 

'Section  1946  of  the  Bevised  Statutes  [341 
enacted  that  sections  numbered  16  and  S6  in 
each  township  of  the  territories  of  New  Mexico, 
Utah,  Colorado.  Dakota,  Arizona,  Idaho,  Mon- 
tana, and  Wyoming  should  be  reserved  for  tbe 
purpose  of  being  applied  to  schools  in  tbe 
several  territories  named,  and  In  tbe  states  and 
territories  thereafter  to  be  erected  out  of  the 
same.  Section  2275  li  as  follom:  "Where 
settlements  with  a  view  to  pre-emption  faaTO 
been  made  before  tbe  survey  of  the  lands  In 
tbe  field,  which  are  found  to  have  been  made 
on  section  16  or  86,  those  sections  shall  be  sub- 
ject to  tbe  pre-emption  claim  of  such  settler; 
and  if  they,  or  cither  of  them,  have  been  or 
sball  be  reserved  or  pledged  for  the  use  of 
schools  colleges  in  tbe  state  or  territory  to 
wbich  the  lands  lie,  other  lands  of  like  quan- 
tity are  appropriated  in  lieu  of  aach  as  may  be 
patented     pre-emptors.   .   .  ." 

Iq  1878  a  survey  In  the  field  was  made  of 
the  township  In  which  the  lands  in  dispute 
were  situated,  wbich  survey,  together  with  a 
plat  of  the  same,  was  approved  February  8, 
1879.  At  tbe  time  of  tbe  sarvev  McMillan 
and  Farriner  were  residing  on  and  cultivating 
lands  constituting  a  portion  of  section  16.  and 
in  1888  Emma  J.  Oonzales,  the  plaintiff  In 
error,  purchased  from  aaid  occuinnta  their 
improvements,  took  possession  of  the  land, 
and  errected  additional  Improvementa  thereon. 

On  February  18.  1880  <:i6  Stat,  at  Ii.  668^ 
Congress  enacted  the  following  law: 
"A  Bill  for  tbe  Relief  of  the  Occupants  of 

the  Town  of  Flagstaff,  OoDnty  of  Yavapai, 

Territory  of  Arizona. 

"Be  it  enacted  hy  the  Senate  and  Htnite  ef 
Hepreeentatitee  cf  the  United  Statee  ef  America 
in  Oongrem  ataemUed,  That  tbe  probate  judge 
of  Tavapat  county,  territory  of  Arizona,  be, 
and  is  hwaby,  authorized  to  enter,  in  trust  for 
the  occupants  of  the  town  of  Flagstaff  for 
townsite  purposes,  tbe  south  half  of  section 
16,  township  21  north  of  range  7  east,  Oila 
and  Salt  river  meridian.  In  tbe  territo^  of 
Arizona,  subject  to  tbe  provisions  of  §^  2887, 
*2388.  and  2889  of  chapter  8  of  the  [342 
Revised  Statutes  of  the  United  States  relating 
to  townsites. 

"Sec.  3.  That  upon  tbe  passage  of  this  act 
tbe  territory  of  Arizona,  through  itB  proper 
officer,  shall  be,  and  is.  hereby  authorized  to 
select  as  Indemnity  for  said  land,  and  in  full 
satisfaction  tbereof  and  for  the  purpose  stated 
in  %  1946,  one  half  section  or  820  acres,  of 
public  lands,  in  any  office  in  said  territory,  said 
seleclioos  to  be  made  according  to  legal  sub- 
divisions." 

Oo  JanuaiT  17,  1889,  E.  W.  French,  as  pro- 
bate Judge  of  said  county.  In  trust  for  tbe  in- 
habitants of  the  town  of  Flagstaff,  filed  a  de- 
claratory statement  for  the  entry  of  said  south 
hair  of  said  section  16,  and  on  July  29, 1889,  tbe 
plaintiff  io  error  appeared  before  the  local  land 
officers  acd  filed  a  protest  acdlnat  tbe  allow- 
ance of  aaid  entry  by  the  said  probate  Judge. 
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At  the  hearing  before  eald  local  lud  oOom 
the  land  was  awarded  to  the  aald  probate 
jodge  Id  truat  for  the  inbabitanta  of  Flagstaff, 
aod  the  plaintiff  appealed  successively  to  the 
CommiasloDer  of  the  General  Land  Office  and 
to  tlw  Becreta^  of  the  Interior,  by  both  of 
whom  her  itsht  of  entry  waa  denied;  the  land 
was  awardea  to  aaid  probate  judge,  and  lub- 
sequently  a  patent  was  issued  to  him  in  trust 
for  theoccupaota  and  inhabitanta  of  the  said 
town  of  FlAfffitaff. 

Am  the  claim  of  the  plaintiff  to  error  to  the 
land  In  question  was  paaied  apon  the 
ivoper  local  offloera  of  toe  land  department, 
and  aubaequently,  upon  appeal,  by  the  Com- 
mlnioDer  of  the  General  Land  Office,  and, 
npon  a  further  appeal,  by  the  Secretary  of  the 
Interior,  and  aa  the  result  of  the  contest  was 
the  granting  of  a  patent  to  the  probate  judge  of 
the  countT  of  YaTapal  aa  trustee  of  the  Inbabi- 
tsnta  of  tne  town  of  Elagataff,  the  plaintiff,  to 
maintain  her  bill,  must  aver  and  prove  either 
that  the  land  de[»rtment  erred  in  ibx  construc- 
tion of  the  law  applicable  to  the  case,  or  that 
fraud  waa  practised  upon  Its  officers,  or  that 
they  themselves  were  chargeable  with  fraudu- 
lent practices.  JeAnwn  v.  TomiUji,  80  U.  B. 
18  Wall  78  [30:  4851;  Moorev.  So&ina,  06  U. 
B.  680  [84:  to]:  ^  t.  St.  Leuit  SmOt.  A 
Brf.  Co.  106  U.  S.  447  [87: 2Sg\. 
348]  'Recognizing  thii  well-settled  rate,  the 
plainuff  contends  that  the  land  department  and 
the  supreme  court  of  Arizooaerred  in  failing  to 
find,  as  matter  of  law,  that  the  conceded  settle- 
moit  of  McMillan  and  Farrioer  on  the  land  in 
qnestloD,  prior  to  the  snrrey  In  the  field,  aod 
uelr  occupaoCT  of  the  same  with  the  intention 
of  claiming  aud  land  under  the  pre-emptioa 
law,  ezcloded  said  land  from  the  reservation 
for  school  purposea.  Is  other  words,  the  con- 
tention Is  that  mere  settlement  and  cultivstton 
upon  any  portion  of  aectlons  16  aod  86  before 
the  aame  diall  be  surveyed  exclude  such  por- 
tion from  the  school  grant:  and  Sk0rman  r. 
Buick,  08  XT.  S.  309  [28: 840],  and  Iwnkee  Min. 
Co.  T.  KeyttoM  Omuol.  Min.  Co.  108  D.  8. 167 
[26: 186],  are  cited  to  that  effect. 

But  those  were  cases  decided  under  the  act  of 
Marob  8. 1858  (10  Stat,  at  L.  244),  under  whicb 
tfae  right  of  the  state  of  California  to  school 
lands  arose,  aod  It  was  held  that,  by  the  ex- 
preai  terms  of  the  7th  section  of  that  act, 
where  there  was  either  a  dwelling  bouse  or  tbe 
cnltiTation  of  any  portion  of  the  land,  on 
which  someone  was  residing  and  was  assert- 
iog  claim  to  It,  tbe  title  of  the  state  did  not 
▼est,  but  tbe  alternative  right  to  other  land  as 
Indemnity  did. 

The  language  of  the  ?th  section  of  that  act: 
"Where  auy  settlement,  by  the  erection  of  a 
dwelling  house  or  the  cultiration  of  any  por- 
tion of  ibe  land,  shall  be  made  upon  the  16th 
and  86tb  sections  before  the  same  shall  be  sur- 
veyed, .  .  .  other  lands  shall  be  selected  by 
the  authoritlei  of  tfae  state  tn  Hen  thereof," — 
Is  widely  different  from  that  of  g  827Q:  "Where 
•ettlcments,  with  a  view  to  pre-emption,  have 
been  made  before  the  aurrcy  of  toe  lands  in 
tbe  Held,  whicb  are  found  to  have  been  made 
on  sections  16  and  86,  those  sections  shall  be 
■abject  lo  the  preemption  claim  of  such  settler, 
and  .  .  .  otherlandsof  likequanti^aie 
appropriated  In  Heu  of  mch     may  bt  pat- 
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ented  by  pre-emptora."  Aod  Mr.  Justice  Mil- 
ler, in  oellvering  the  opinion  of  ihe  court  in 
ieanAM  .Vl'n.  Co.  v.  Kes»tone  Contol.  Min.  Go. 
108  n.  8.  17S[26:129].  was  careful  to  say  that 
"tbe  qualifying  incidents,"  prescribed  in  the 
act  of  1858,  "are  not  the  same  required  under 
tbe  general  pre-emption  law,"  but  *are  [844 
intended  '*lo  convey  the  idea  of  a  aettlemeot 
and  a  settler  according  to  the  terms  of  the  atat- 
ute  under  consideration." 

Tbe  claim  of  the  plaintiff  In  error,  therefore, 
to  a  right  of  pre-emption,  was  fatally  defective 
because  bar  vendors  and  invdecenon  In  title 
had  failed  to  make  cr  file  an  actual  oitiy  in 
the  proper  land  office.  As  they  did  not  chooan 
to,  assert  their  rights  byflllng  adeclaratory  state- 
ment, or  by  making  an  entry  aa  pre-emptiooers. 
their  mere  possession  did  not  prevent  the  rights 
of  the  territory  from  attacbiog  to  the  school 
sections  wfaen  tne  survey  was  made.  Nor  did 
the  plaintiff  In  error  lawfully  succeed  to  aoy 
poBseasory  rights  they  may  have  had,  aaagaioat 
tbe  nnlted  States,  because  such  rights  were 
merelv  persooal  to  tbe  settler,  and.  under  U.  8. 
Bev.  &Ut.  g  2268.  were  not  aselgnable  to  Ibe 
plaintiff  in  error.  Sbe  did  not  heiaelf,  after 
taking  possession,  oomply  with  tfae  requisi- 
tions of  the  law. 

Section  8866.  Bevfsed  Slstutes,  provldeathat 
"every  claimant  under  the  pre  emption  law  for 
land  not  yet  proclaimed  for  sale  is  required  to 
make  known  his  claim  in  writing  to  ihc  regis- 
ter of  tbe  proper  land  office  within  three  months 
from  tbe  lime  of  the  setllemeot,  giving  the 
designation  of  tbe  tract  and  the  time  of  settle- 
ment; otherwiw  bis  olalm  shall  be  forfeited 
and  tbe  tract  awarded  to  tbe  next  aettler.  tn  the 
order  of  time,  on  the  same  tract  of  land,  who 
has  given  such  notice  and  otherwise  complied 
with  tbe  conditions  of  tbe  law;"  nod  i  2266 
provides  that  "in  regard  to  settlements  which 
are  authorized  opon  unnirveyed  lands,  the  pre- 
emption claimant  shall  be  in  all  cases  required 
to  file  bia  declaratoiy  statement  within  threo 
mootba  from  tbe  date  of  tbe  receipt  at  the  dis- 
trict land  office  of  the  approved  plat  of  ih* 
township  embracing  such  preemption  settle- 
ment;" and  g  8267  provides  that  "all  claimants 
of  pre-emption  rigbts.  under  the  two  preced- 
ing sections,  shall,  when  noshorier  time  is  pre- 
scribed by  law,  make  the  proper  proof  and 
payment  for  the  lauds  claimed  within  thirty 
month!  after  the  date  preaicribed  therein,  re- 
spectively, for  ming  their  declarat(»y  notice, 
has  expired." 

Tbe  bin  discloses  thst  the  plaintiff  in  error 
first  appeared  in  tfae  land  office  and  proposed 
to  file  her  declaratory  *8tatemeDt  on  [34l( 
April  8,  1885,  mot«  uan  ilz  yean  after  thn 
filing  of  the  plat. 

The  register  and  ncriver  were  therefore 
warranted  in  rejecttug  tbe  claim  of  the  plaintiff 
in  error.  And,  at  anv  rate,  as  afae  did  not  ap- 
peal from  their  decision  to  tfae  Commissioner 
of  the  Qeneral  Land  Office,  she  must  be 
deemed  to  have  acquiesced  therein,  and  is  con- 
cluded thereby  ao  long  aa  it  remaloa  unr^ 
versed.  Wileo9  T.  Jadcton,  88  U.  8.  18  Pet 
511  [10: 270]. 

Tfae  plaintiff  In  error  took  no  further  steps 
until  July  SO,  1880,  when,  as  already  sUted,  she 
Ineffectually  opposed  tbe  claim  of  the  pmbaie 
Judge  in  nucing  hii  entry  under  the  pro  vision  of 
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tbe  ftct  of  February  18, 1889.  The  preient  bill 
nsM  Dot  filed  udUI  October  9, 1891,  uid  In  tbe 
meaDtime,  as  sppeark  by  one  of  the  pleu,  the 
truth  of  which  wu  admitted  by  aemiin-er, 
tbe  probate  Judge  had.  as  trosiee  uoder  tbe  act. 
ooDveyed  many  aod  large  pordona  of  tbelaDda 
Id  coDtroreny  to  Dumerooi  lobabttants  of  tbe 
town  of  Flagstaff. 

The  Bupreme  court  bf  tbe  territory  held  that 
the  land  m  question  was  never  devested  of  its 
character  as  school  land  iiDtU  tbe  entry  by  tbe 
probate  judge  under  tbe  act  of  1889,  and  ac- 
cordingly sustained  the  action  of  tbe  trial  court 
in  dtsmining  tbe  plaintiff**  complaint,  and  in 
this  we  see  no  error. 

Wbaierer  miebt  hare  been  tbe  possessory 
riffhta  of  tbe  plaiDtlff  In  error  as  asainst  other 
daiinants  under  the  ordinary  land  laws,  ancb 
rights  conld  not  avail  against  the  right  of  Con- 
gress to  confer  said  lands  upon  other  parties. 
J/YiMe  y.  Whitney,  70  U.  3.  9  Wall.  187 
[19:  6081;  Hukhim  v.  Tune  ("  Totemite  Valtey 
CW*)  ®  U.  S.  15  Wall.  77  [31:  821: 
T.  Oowan,  91  U.  S.  880  [38:  4341.  We  cannot 
accede  to  tbe  argument  on  behalf  of  tbe  plain- 
tiff in  error  that  the  legal  effect  of  the  act  of 
February  18,  1869,  was  to  leave  tbe  land  de- 
scribed Uierein  open  to  controversy  between 
lownalte  aettleta  and  peraoos  who  mifrbt  ban 
aetUed  on  tbe  lands  bnt  bad  not  complied  with 
the  reqnt^tesof  tbe  pre«Eemptlon  laws. 

A*  was  said  in  Skepteg  t.  QnBan,  avpra,  "in 
those  cases  {F^i^t  t.  WAitntjf  and  tbe  To- 
matte  Vatlep  Oaae]  the  court  only  decided  that 
a  party,  by  mere  settlement  upon  the  public 
lands,  wltb  the  intention  to  obtain  a  title  to  tbe 
same  under  tbe  pre-emption  laws,  did  not  tbere- 
346117  acquire  such  a  vested  'Interest  in  tbe 
premuea  a*  to  deprive  Gongreas  of  tbe  power 
to  dispose  of  tbe  property;  (bat,  notwithstand- 
ing tbe  settlement.  Congress  could  reserve  tbe 
landa  for  sale  whenever  tbey  might  be  needed 
for  public  uses,  as  for  arsenals,  fortifications, 
ligblbouaes,  customhouses,  and  other  pub- 
lic purposes  for  which  real  property  Is  re- 
qnlnd  by  tbe  government;  that  ttie  settle- 
ment, even  when  accompanied  with  an  im- 
provement pf  the  property,  did  not  confer 
upon  the  settler  any  right  in  tbe  land  as  against 
the  United  States,  or  Impair  in  any  respect  tbe 
piwer  of  Congress  to  aispose  of  ibe  land  in 
any  way  it  mlpit  deem  proper;  that  the  power 
of'r^nlatlon  and  dlsposftlon,  conferred  upon 
Congress  by  the  Constitution,  only  ceased  when 
all  the  preliminary  acts  prescribed  by  law  for 
the  acquisition  of  the  title,  including  tbe  pay- 
ment of  tbe  price  of  the  land,  had  been  per- 
formed by  tbe  settler.  When  these  prerequi 
■Ilea  were  complied  with,  tbe  settler  for  tbe 
first  time  acquired  a  vested  interest  In  the  prem- 
iwa  of  which  be  could  not  be  suhsequentlv  de- 
prived. He  was  then  entitled  to  a  certificate 
of  entry  from  the  local  land  officers,  and  ulti- 
mately to  a  patent  of  the  Dntted  States.  Until 
■ucb  paymeiit  and  entry,  tbe  acts  of  Congress 

Sive  to  tbe  seller  only  a  privilege  of  pre-emp- 
on  Id  ease  the  lands  were  offered  for  aale  In 
tbe  uioal  manner:  that  is,  the  {uivflege  to  pur- 
chase them  In  that  event  in  preference  lo 
others." 

In  Buxton  ZVvMwr.  180  U.  8. 28S  [82:021], 
this  language  was  need:  "A  settlement  upon 
tbe  public  Unda  In  advance  of  public  snrv^ 
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la  allowed  to  parties  who  In  good  faith  intend, 
when  the  surveys  are  made  and  returned  to  tbe 
local  land  ufflce.  to  apply  for  their  purchase. 
If,  within  a  specified  lime  after  the  survey, 
and  tbe  return  of  the  township  plat,  thesettlW 
takes  certain  steps,  that  la,  files  a  declaratory 
statement,  and  pmonns  certain  other  uta  pre- 
scribed by  law.  he  acquires  for  the  first  time  a 
right  of  pre-emption  to  the  land.  .  .  .  Iftboee 
steps  are  from  any  cause  not  taken,  tbe  proffer 
of  the  government  has  not  been  accepted,  and 
a  title  HI  tbe  occupao't  is  not  even  Initiated." 

Proper  effscl  would  not  be  given,  as  we  think, 
to  the  act  of  February  18, 1889,  by  subjecting 
the  patentee  and  bis  *^ntees  to  tbe  [347 
claims  of  persons  who  have  no  vested  rights 
under  the  pre-emption  laws.  Bucb  claims 
would.  Id  the  present  case,  oust  tbe  townslte 
settlers  from  laige  portions  of  the  grant,  and 
defeat  tbe  manlKsl  purpose  of  Coneress. 

The  Jvdffment  the  Supreme  (hurt  the 
TerriwrjiiffAtitiona  it  e^lnui. 


ABTHUB  D.  UcCLBLLAET,  Ptf.  A»  »t., 
e. 

CfflOBQE  W.  CHIPUAIT.  Aadgnee. 
TRADEBS'  NATIONAL  BANK.  F^.  in 

9. 

aSORQS  W.  cmPUAN,  Avlgaea 

CBaa  a.  a  BepoKtaf*Baa.  817-SBU 

NaiioTMl  banJu—eontrcUed  iy  ataU  lam  pnhlt- 
iting  prtfereneet — MaetaehutettittatuU, 

h  There  Is  no  ooofliot  1)etween  U.  8.  Rev.  Stat. 
H  USB,  SUT.autborlilnv  natfonal  banks  to  take 
mortgages  and  oonveranoes  of  real  estate  for 
previous  delrta,  aod  the  Xagmhusetts  statute  tor- 
Mddtag  pceiereoees  ty  trmtea  at  propertrln 
oases  of  tnaotvenor. 

&  Anationat  bank  Is  not  exempted  br  IT.  S.  Bev. 
But.  I  Siar,  autborlilnff  mttona)  banks  for  oer- 
tafn  purposes  to  botd  and  convey  real  estate,  from 
tbeoperatlODof  Haas.  Puk  Stat.  ebap.  IBT,  H  80, 
ga.problMtlnff  iwetereaoes  to  eredlton  of  an  In* 
solvent, 

&  Tbe  seoarltr  vested  In  a  national  bank  by  a 
oonveyaDce  from  an  Inaotveot  lo  t1o1«Mod  of 
Haas.  Fubb  Stat.  ohap.  UT,  H  ML  W,  Is  nottaten 
awor  from  ttie  bonk  In  vioMtixi  of  the  (Totted 
States  law,  because  tbe  state  stacata  makoatfaa 
con  veyanee  nerelj  voidable,  and  not  void. 

[Nos.  86,  80.1 
Arotua  April  tS,  »9, 1896.   Ikeidta  JRwamAir 

30, 1896. 

IN  EBROR  to  the  Supreme  Judicial  Court 
of  the  State  of  HassachusetU  to  review  de- 
crees of  that  court,  onein  an  action  brougbtby 
George  Yf.  Chipman  ef  al.,  assignees,  against 
Arthur  D.  McClellan  to  recover  two  plec^  of 
land,  and  tbe  other  In  an  action  brought  by  the 

Nora.— ^  to  prforftv  of  Cntted  Statu  <n  coses 
of  intolvcnty,  see  noteato  Prince  t.  Bartlett,  S:  014. 
and  Field  v.  United  States.  9:  U. 

Am  to  amignmentu  with  -prtterenca,  wJWn  twMd, 
and  ^tm  not,  aee  note  to  Harburr  v.  Brooka.  B:  K>". 
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Tndet^  Bank  agftlnst  said  Ohipman.  sarvlviog 
aitfgiiee,  et  al.,  U>  procure  the  application  of 
the  proceed!  of  tbe  property  lo  the  paymcDt  of 
ft  note  Mid  loan  aeoared  toeieby,  the  decrees 
befog  in  faTor  of  the  aorTlTing  aaaigDee.  4f- 
firmed. 

^  lamfl  caae  below.  159  Mass.  80&, 

The  facts  are  stated  Id  tbe  opinton. 

Mmrt.  AlmoB  A.  Stront,  William  H. 

CooUdse*  and  H.  J.  Ja^iA.  for  plaintiffs  in 

error: 

The  prorlsianfl  of  f$  96  and  98  Of  chapter 
157  of  the  Massachusetts  Laws  are  iocoDsiateDt 
with  the  letter  and  spirit  of  nise  and  5137 
of  the  Kevised  Statutes  of  the  United  States, 
aod  tend  lo  impair  tbe  operations  of  a  national 
bank  orgaoizea  tbeteunder  In  taking  security 
for  its  dabta.  wberebr  it  Is  enabled  to  preserve 
Ita  aaaeta  ana  Inaure  Iti  liability  and  efficiency 
In  carrying  out  the  punxuet  for  which  it  waa 
organized,  thereby  rendering  effisctu^  the  end 
for  wliich  these  statutes  were  enacted. 

Waite  T.  D<»Bley,  94  IT.  S.  527  (24:  181). 

National  banks  organized  under  tbe  acta  of 
Congress  are  subject  to  state  legislation,  except 
where  lucb  legfslatfoa  is  in  conflict  with  some 
act  of  Congress,  or  where  it  tends  to  impair  or 
destroy  the  utiU^  of  such  banks  as  agents  or 
instrumentalities  of  the  United  States,  or  inter- 
feres with  the  parposes  of  their  creation. 

Fint  Nat.  Bank  v.  ^nttusky,  76  U.  &  9 
Wall.  S5S  (19:  701);  Dant  r.  Eimira  8av. 
Bank,  161  U.  S.  876  (40:  700). 

Id  this  last  case  ft  la  held  that  "national 
banks  are  fnstrumentalttles  of  the  Federal  gor- 
«mment,  created  for  a  public  purpose,  and  as 
sucb  necessarily  subject  to  the  paramount  au- 
tbority  of  the  United  States.  It  follows  that 
an  attempt  by  a  atate  to  deflne  their  duties  or 
control  the  conduct  of  their  affairs  is  abso- 
lutely void  wherever  such  attempted  exercise 
of  authority  expressly  oooflfcts  with  Vac  laws 
of  the  United  States,  and  either  frustrates  the 
purpose  of  tbe  national  leeialation,  or  impairs 
Che  etUcteDcy  of  these  agencies  of  tbe  Federal 
government  to  discharge  tbe  duties  for  tbe  per- 
formance of  which  tbey  were  created.  These 
principles  are  axiomatic,  and  are  sanctioned  by 
tbe  repeated  adjudications  of  this  court." 

0.*&F.B.<h.  T.  B^.  158  U.  S. 
96  (89:  910). 

In  thecaseatbartheatatuteofMassachtisetts 
Is  not  in  the  nature  of  a  police  regulation,  nor 
is  It  a  statute  prescribing  certain  forms  to  be 
observed  lo  executing  the  conveyance  and 
making  public  record  thereof.  It  Is  rather  a 
•tatute  which  goes  to  tbe  validity  of  the  coo- 
veyaoce  made  in  accordance  with  the  provi- 
Biona  of  the  statutes  of  tbe  United  States,  be- 
cause it  is  alleged  such  conveyance  waa  made 
in  violation  of  certain  conditions  which  tbe 
legislature  of  Mattsachusetts  bad  declared 
ahould  render  ft  void  if  tbey  were  disregarded. 

The  Conntttution  has  conferred  on  Congress 
the  authority  to  establish  a  banking  system 
which  may  become  exclurive  when  enrctoed. 

H'Culloeh  V.  MaryUxnd,  17  U.  8.  4  Wheat. 
^16  (4;  679);  Oaborn  v.  Bank  cf  Vnited  Staiea. 
22  U.  S.  9  Wheat.  738  (6:  304);  Veatie  v. 
Fenno,  76  U.  S.  8  Wall.  588  (19:  483):  Far- 
ffltfr**  <t  M.  Nat.  Bank  v.  Dearing,  91  U.  S.  29 
<28:  196):  Van  BroekUn  v.  Anderten,  117  U.  8. 
151(38:845). 
4<8 


At  the  time  of  the  passa^^e  of  the  national 
banking  act  the  finances  of  tbe  country  were 
in  a  deplorable  condition.  There  was  no  uni* 
formity,  and  ao  great  waa  the  dlitrust  of  state 
banks  ibat  la  many  instances  Ulla  which  were 
used  in  one  state  were  not  current  En  another. 
Nor  coutd  the  United  States  avail  tbemaelvea 
of  theseioBtitutloDStocarry  on  tbeflacal  opera- 
tions of  1  he  governmen  t,  and  the  result  was  that 
commerce  was  impeded,  the  operations  of  the 
national  govenameot  crippled,  and  it  became 
absolutely  necessary  that  Coogresa  should  ea- 
tabliah  not  only  a  "stable"  twt  a  "uniform" 
system  of  currency  applicable  alike  to  every 
state  in  tbe  Union. 

With  tbis  end  In  view,  the  national  banking 
act  was  so  coDstructed  as  to  afford  security  to 
currenciy  issued  by  tbe  several  banking  associa. 
lions,  and  it  waa  intended  tbat  tbey  should 
have  credit  for  stability  and  permanency*  not 
only  by  depoaftfng  the  bond.a  of  the  Unfted 
Statea.  but  by  taking  security  whenever  neces- 
sary for  the  protection  of  their  property  and 
assets.  Hence  it  was  that  Congress  was  not 
satisfied  with  legislating  in  a  general  way  upon 
the  manner  of  doiog  business  by  national  bank- 
ing assoclationi,  but  legislation  waa  bad  cover- 
ing tbe  speclBc  question  in  controversy,  aod  by 
U.  S.  Rev.  Stat,  g  6186,  It  is  declared  that  the 
banking  auoclatlon  shall  have  power — "Third. 
To  make  contracts  .  .  .  Seventh.  AU 
such  Incidental  powers  as  shall  be  necessary  to 
carry  on  the  buslnesa  of  banking  ...  by 
loaning  money  on  personal  aecurity."  Ana 
U.  8.  Rev.  Stat,  g  6187.  providea  that  *'a  n*- 
tfoad  banlung  aasocfatfoo  may  purchase,  hold, 
aod  convey  real  estate  for  the  following  pur- 
poses and  for  no  olhen:  .  .  .  Second. 
Such  as  shall  be  mortgaged  to  It  In  good  faith 
by  way  of  security  for  debts  previously  con- 
tracted. .  .  .  Third.  Such  as  shall  be 
conveyed  to  it  in  satfsfactfoD  of  debts  pre- 
viously contracted  in  tbe  course  of  its  deal- 
ings." 

Tbe  act  further  points  out  the  qualiflcationa 
and  disabllitiea  attending  such  holding,  for  It 

says:— 

"But  no  such  association  shall  hold  tbe  pos- 
aeadon  of  any  real  estate  under  mortgage,  or 
the  tittle  and  possession  of  any  real  estate  pur- 
chased to  secure  any  debt  due  to  It,  fw  a  longer 
period  than  five  years." 

Thia  last  qualification,  which  was  Intended 
to  prevent  speculation  fn  land,  or  the  accumu- 
lation of  largeamounlsof  real  estate  to  be  held 
for  an  indefinite  period,  is  the  only  restriction 
which  Congress  placed  upon  the  power  of  the 
national  bank  to  take  conveyancea  of  real  es- 
tate by  way  of  mortgage  for  the  security  of 
debts  previously  contracted.  Expreuio  unint 
eat  exelvtio  alteTiua.  Had  It  been  the  intention 
of  Congress  to  have  placed  any  other  conditlona 
or  modifications  or  restrictions  upon  tbe  con- 
veyance of  real  estate,  it  would  have  been  ex- 
pressed in  the  legialatioD. 

But  there  Is  no  limitation  In  tbe  act.  and  in 
its  language  and  effect  It  had  regard  to  the 
common  law,  which  was  generally  In  force  In 
the  greater  part  of  the  United  States,  aod  not 
tbe  provisions  of  the  insolvent  law  of  Mas- 
sachusetts. It  was  no  fraud  and  no  crime  at 
common  law  for  a  debtor  to  obtain  aecurity,  or 
even  a  (mfereooe  for  his  honest  indebteO'neas; 
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it  Is  only  made  a  fraud  by  statutes  operaiive  Id 
tome  Biaies  and  totally  vantlng  in  others. 

There  can  be  do  doubt  tbat,  under  tbe  pro- 
TlsionB  of  the  Btstnte  of  the  Untied  States,  the 
.  Traders*  National  Bank  could  bold  this  real 
catate  coaveyed  to  one  of  Its  directors  in  tnut 
and  mortgage  to  secure  a  debt  previously  con- 
tracted in  good  faltb,  and  even  for  a  debt  con- 
tacted contemporaneously  wltb  tbe  convey- 
ance. This  conveyance  was  valid  security  for 
tbe  debt  of  tbe  bank,  unless  it  is  rendered 
Invalid  by  tbe  laws  of  the  state  of  Haseacbn- 
aetts. 

Oeneme  JftU.  Bank  t.  Tf^itn^,  108  U.  8. 
102  (20:  444);  UnUm  2ftU.  Bank  t.  MaUhewt, 
98  U.  8.  021  (25: 188);  WaU  T.  Lakin,  18  Met. 
107. 

Considering  tbe  purposes  for  which  banking 
associations  are  organized,  and  for  which  the 
provisions  of  tbe  national  bankinc  act  were 
enacted  by  Congress,  do  the  provtsfons  of  Ute 
insolvent  law  of  Uaasachusetts  render  void 
this  conveyance  and  other  like  conveyances  at 
tbe  will  of  tbe  assignee,  appointed  by  the  state 
courts,  and  under  authority  of  state  staiutea. 
by  attaching  to  It  conditions  which  provide 
tbat  such  conveyance  shall  be  void  If  at  any 
time  within  six  monibs  the  bank  has  reason- 
able cause  to  believe  that  tbe  morteagor  Is  In- 
solvent or  in  contemplation  of  Insolvency?  In 
other  words,  if  tbe  bank  hns  reasonable 
cause  to  believe  tbat  a  state  of  aSatrs  exists 
which  makes  it  tbe  duty  of  tbe  bank  to  take 
additional  security  foranezlslinedebt  in  order 
to  preserve  Its  own  assets,  and  thereby  Its  use- 
fulness In  carrying  oat  tbe  purposes  of  its  or- 
ganization, does  such  knowledge,  at  the  elec- 
uon  of  the  assignee,  who  may  affirm  nr 
repudiate  the  conveyance,  render  its  efforts  to 
obtain  the  security  provided  by  the  statute 
without  avail?  We  respectfully  contend  that 
mcb  a  statute  tends  to  Impair  tbe  usefulness  of 
national  banks,  and  is  in  conflict  with  both  tbe 
letter  and  spirit  of  tbe  act  of  Congress. 

It  is  provided  by  tbe  banking  act  tbat  "tbe 
United  States  shallhave  a  first  and  paramount 
lien  upon  all  the  assets"  of  tbe  association. 
This  lien  would  attach  Immediately  upon  the 
taking  of  tbe  conveyanpe  by  the  association, 
either  by  direct  conveyance  or  by  mortgage. 

There  can  be  no  doubt  tbat.  In  tbe  absence 
of  the  state  atatater  a  mortgage  security  sneb 
as  that  taken  by  (be  bank  In  tills  case  was  an 
"asset"  of  which  It  would  be  tbe  duty  of  tbe 
receiver  of  tbe  liank  to  avail  faimself  for  tbe 
.  benefit  of  tbe  government  and  the  public. 

Tbe  conveyance  to  tbe  plaintiff  in  error  was 
not  void  at  tbe  time  It  was  made,  but  under 
the  construction  given  to  the  state  laws  of  In- 
solvency was  only  voidable. 

Snout  V.  Lang,  2  Allen,  18;  BttUer  v.  Hit- 
ireth,  5  Met.  49;  PerkimT.  Web^,  2  Cusb. 
480;  Dudley  V.  Oobum,  0  Cusb.  814. 

If.  however,  the  conveyance  had  been  ren- 
dered void  by  the  force  of  the  statute,  no  title 
would  have  passed  to  tbe  purchaser;  otberwlse 
if  it  was  volaable  at  tbe  election  of  the  assignee. 
If  the  title  passed,  then  tbe  lien  of  tbe  United 
States  attached,  and  tbe  statute  of  tbe  state  of 
Hassacbusetts  would  be  inoperative  to  defeat 
that  Hen,  because  of  tbe  insolvency  of  the 
grantor.  The  knowledge  of  tbe  bank  and 
tbe  subsequent  elect icm  of  the  assignee  to  pro- 
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ceed  under  tbe  state  statute  for  the  recovery  of 
the  property  certainly  would  operate  as  an  im- 
pairment of  tbe  operation  of  tbe  statute  of  tbe 
United  States  creating  a  national  bank. 

Fint  Nat.  Bank  v.  Colby,  88  U.  8.  21  Wall 
009  (23:  667):  IS  Opa.  Atty.  Gen.  60. 

In  Merc^anta  Nat.  Bank  v.  Mean,  8  Biss. 
168,  Judge  Blodgett,  of  tbe  United  States  cir- 
cuit court,  says:  "There  is  no  doubt  but 
what  tbe  bank,  after  having  made  a  loan,  if  it 
becomes  doubtful  of  tbe  borrower's  solven- 
cy or  ability  to  give  satkCactory  personal 
aecuriu,  may  then  take  a  mortgage  on  real 
estate."* 

Ajid  Id  the  practical  discharge  of  his  duty  It 
is  a  common  thing  for  tbe  bank  examiner  to 
require  a  bank  to  obtain  additional  security  to 
a  note  held  by  it. 

Tbe  effeet  of  the  Massachnsotta  slate  in- 
solvent laws  to  nullify  this  Intention  of  Con- 
gress to  provide  for  a  uniform  and  stable  cur- 
rency is  emphasized  by  the  decistons  of  the 
state  courts,  tbat  the  exigeoctes  arising  from 

Sublic  disturbance  of  credit  from  any  cause 
0  not  take  a  conveyance  out  of  the  opera- 
tion of  tbe  statute  as  a  preference,  even  where 
tbe  Inability  of  the  debtor  arises  from  a  panic 
or  other  public  disaster  and  Is  regarded  as 
temporary  merely. 

Vennard  v.  MeOonneU,  11  Allen.  056.  681; 
Marth  V.  Hammond.  11  Allen,  488;  PecAoOifr. 
Enapp,  163  Mass.  248. 

Where,  as  in  the  present  case.  Congress  has 
legislated  fully  upon  a  specific  subject-matter, 
such  leglalatlon  Is  exclusive  of  any  legislation 
upon  tbe  same  subject-niatter  by  tbe  several 
states. 

Tbe  statute  of  tbe  United  States  provides: 
First,  tbe  kind  of  security  to  be  taken.  Second, 
the  kind  of  debt  for  wbich  security  may  be 
taken,  namely,  a  debt  previously  contracted. 
Third,  the  nature  of  tbe  conveyance  to  be 
made;  tbat  it  shall  be  by  way  of  mortgage 
security,  or  In  satisfaction  of  the  debt  Itseu. 
Fourth,  tbe  conditions  and  restrictions  to  be 
applied  to  tbe  conveyance;  that  it  shall  be 
mortgaged  in  good  faith  or  conveyed  in  satis- 
faction of  debts  previoualv  contracted  in  the 
course  of  Its  dealings.  I*ifth,  tbe  lensth  of 
time  for  which  the  real  estate  can  beheld;  that 
It  shall  not  be  for  a  longer  period  than  five 
years. 

If  (Congress  bad  Intended  to  make  these  pro- 
visfons  for  tbe  taking  and  holding  of  real  es- 
tate subject  to  any  other  conditions  its  inten- 
tion would  have  been  apparent  in  additional 
provisions  of  tbe  law.  Iilt  was  Intended  by 
Congress  to  make  tbe  laws  subject  to  the  pro- 
visions of  the  laws  of  insolvency  in  tbe  several 
states.  It  would  have  said  so.  If  any  other 
conditions  or  limitations  had  been  Intended  by 
Congress  to  the  plain  provisions  of  tbe  act  giv- 
ing authority  to  national  banks,  It  would  have 
appcarwl  in  tbe  act  itself. 

Where  there  is  no  legislation  by  Congress, 
either  by  express  enactment  or  growing  out  of 
the  spirit  and  intent  of  legislation,  state  laws 
are  operaUve,  provided  they  do  not  affect  the 
spirit  and  purpose  of  the  l^lslaUon  of  Con- 
gress and  Impair  Its  operation. 

Fint  Nat.  Bank  v.  Qarlinghoioe,  22  Oblo 
St.  402, 10  Am.  Rep.  761;  FarmenAM.  Nat. 
Bankr.  Bearing,  81  U.S.  20(28:100);  Central 

468 


Digitized  by  Google 


M7.  848  SDFsmcB  Gocbt  op 

Nat.  Bank  ▼.  Pratt,  115  Mass.  589.  15  Am. 
Bep.  188;  Dati»  t.  RandaU,  115  Mass.  547,  15 
Am.  Rep.  148;  Peterborough  Nat.  Bank  t. 
OhUdM,  188  Mass.  248. 48  Am.  Rep.  509;  Pirtt 
NtU.  Bank  t.  Childa,  180  Mass.  519.  89  Am. 
B«p.  474;  Second  Nat.  Bank  t.  Hunt,  78  U.  a 
11  Wall.  891  (20: 190);  Petri  t.  Ommereial 
Nat.  Bank.  142  U.  S.  044  (85:  1144). 
UDless  otherwise  expressed,  Trberever  Coo- 

{;reB8  has  provided  in  relatloo  to  remedies  their 
egislatioD  Is  exclusive  of  state  legtslatioa. 

National  Sxeh.  Bank  v.  Z**;!^  44  Fed.  Rep. 
18:  Cook  County  Nat.  Bank  t.  Onittd  State*, 
107T7.  a  448m:  638). 
In  the  last  case  itliiaid: 
"We  coDsider  that  act  «s  eoDBtitntlng  by  It- 
self ■  complete  svstem  for  the  estabtishmeot 
and  lEOvetDmeot  of  national  banks. .  . .  Every- 
tbtng  eesential  to  the  formation  of  the  banks, 
the  Issue,  security,  and  redemption  of  their 
notes,  the  windiDe-ap  of  the  iDStltatiooa  and 
the  dutrlbuUtn  m  thdr  efledi,  are  fully  no- 
Tlded  for." 

Id  Daifi$  v.  Mtnira  Sav.  Bank,  161  U.  8. 
276  (40:  700),-  after  a  fuU  citation  of  authori- 
ties and  BD  exhaustive  opinion,  tfae  court  comes 
to  the  coDClusioD  that  toe  statutes  of  the  state 
of  New  York  conflict  in  letter  and  spirit  with 
the  BUtute  of  the  United  Btatea,  and  therefore 
must  yield. 

The  court  says,  in  F^rtt  Nat.  Bankw.  Co&s, 
68  U.  S.  81  Wall.  S18  (22:  688):  "As  to  general 
creditors,  the  act  evidently  intends  to  secure 
equality  among  them  in  tbe  division  of  the  pro- 
ceeds of  tbe  property  of  the  bank."  Tbe  act 
farther  secures  this  equality,  and  declares  that 
"all  tranafets  by  an  insolvent  bank  of  its 
property  of  every  kind,  and  all  payments  of 
money  made  after  tbe  commission  of  an  act  of 
Insolvenqy,  or  In  oontemplatlon  thereof,  with 
a  view  to  prevent  tfae  application  of  its  assets  Id 
the  manner  prescribed  by  tbe  act,  or  'with  a 
view  to  the  preference  of  one  creditor  over  an- 
otber,  except  in  the  payment  of  its  circulating 
notes,  dial!  be  nttetly  null  and  void.' " 

Now,  the  method  of  securing  the  assets  of 
tbe  bank  for  such  ratable  distribution  among 
Ita  several  creditors  can  only  be  subserved 
under  tbe  act  by  taking  such  security  as  the 
drcumstances  of  the  case  may  warrant  and  is 
•bown  to  be  necessary  for  tbe  payment  of 
notes  held  by  the  bank;  and  only  the  United 
States  can  object  to  this  method  of  takins 
aecarity^or  tbe  secutily  taken,  provided  actuu 
fraud  is  not  present. 

If  tbe  statute  of  Massachusetts  is  to  have 
force,  the  assets  of  tbe  bank  will  be  distributed 
among  a  different  set  of  creditors  than  those 
contemplated  by  tbe  statute  of  the  United 
States,  and  \jj  an  assignee  in  Insolvency  in- 
stead of  an  aMgnee  under  tbe  direction  of  the 
comptroller  of  ue  currency. 

In  tbe  case  at  bar  the  provisions  of  the  state 
law  are  much  more  antagonistic  to  tbe  pro- 
visions of  tbe  statute  of  the  United  States,  both 
in  letter  and  spirit,  than  they  were  in  the  case 
of  Davit  V.  mmira  Sav.  Bank^  161  U.  &  875 
(40:  700). 

Tbe  grant  of  powers  to  national  banking  as- 
sociations by  tbe  actcreatiagtbemts  to  be  con- 
strued by  the  common  law  and  tbe  laws  of  the 
United  Statea  at  the  time  of  Its  enactment,  and 
4M 
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not  by  peculiar  contemporary  or  subsequent 
enactmcota  of  state  legislatures. 

Where  Congress  has  legislated,  tbe  state  may 
not;  when  Congress  prescribed  the  method  of 
winding-up  national  banks,  U  was  exclusive  of  ' 
state  iosolvency  laws;  and  when  Congiesa 
enacted  what  national  banks  might  take  as 
security.  It  was  exclusive  of  state  insolvency 
laws  to  qualify. 

Wecontend,  therefore,  that  tbe  case  of  i?av^ 
V.  Mmira  Sav.  Bank,  supra.  Is  conclusive  that 
tbe  provisions  of  the  state  insolvent  law  In  tbe 
present  case,  applying  to  the  same  subject-mat- 
ter as  the  provisions  of  the  act  of  Congress, 
must  give  way  to  the  provlslimB  made  by  Con- 
gress for  the  taking  of  seearltlei  by  nation^ 
banks.  

Mr.  vraUam  B.  VwanHk  for  d^mdant  in 

error. 

Mr.  S.  J.  Elder  for  defendant  In  error  Id 

No.  89. 

Ur,  Jnatice  White  delivered  the  opinion  of 
the  court: 

Although  these  two  cases  were  brought  hers 
by  separate  writs  of  error,  they  depend  on  tbe 
same  facts  and  involve  the  same  legal  questioD. 
and  were  passed  upon  by  the  court  below  la 
one  opinion.  159  Mass.  868.  We  dial!  thm- 
fore  coDsider  them  together. 

Tbe  Traders'  National  ^nk,  a  corporation 
organized  under  the  banking  laws  of  tbe  United 
States,  carried  on  Its  business  in  tbe  city  of 
Boston.  The  firm  of  Dudlev  Hall  &  Com- 
rany.  composed  of  Dudley  Hall  and  Dndle; 
C.  Hall,  were  likewise  engaged  in  business  in 
Boston,  and  were  customers  of  the  bank,  having 
adeposItaecountUiereln.  Byanandersunding 
between  the  bank  and  the  Ann,  made  to  lodnca 
the  latter  *to  keep  ita  deposit  account  [848 
with  the  former,  tbe  firm  waa  to  be  considered 
as  entitled  to  a  line  of  discount  on  its  paper  to 
the  extent  of  $20,000.  On  tbe  16th  of  Octo- 
ber. 1890,  thepartnetsblp,  then  being  in  tbe  en- 
joyment of  Its  full  agreed  on  discount,  bw- 
rowed  from  the  bank  an  additional  sum  of 
$12,600,  which  was  evlrlenced  by  a  notis  of 
Dudley  C.  Hall  at  one  mootb,  indorsed  by  tbe 
firm  and  secured  by  tbe  pledge  of  certaia 
shares  of  the  .£tna  Mining  Company  and  b; 
two  notes  of  that  company,  amounting  t« 
about  $2,600.  When  this  note  matured,  on  the 
t6th  of  November,  1690,  a  new  demand  nou 
in  an  equal  amount  was  given  in  renewal 
thereof  and  was  secured  by  tbe  same  collat- 
erals. On  the  17lh  of  December.  1890,  pay 
ment  of  this  note  was  demanded,  and  tn* 
debtor  being  unable  to  meet  it  a  new  note  si 
two  months  was  given,  the  sum  thereof  wai 
passed  to  tbe  credit  of  tbe  Srm,  and  the  old 
note  waa  debited,  canceled,  and  surrendered. 
Tbii  new  note  was  drawn  like  tbe  preceding 
one  by  Hall  and  lodorandby  tbe  firm,  and  was 
secured,  not  only  by  tbe  same  ct^laterals,  but 
also  by  a  conveyance  of  two  pieces  of  land 
made  by  Dudley  C.  Hall  to  A.  D.  McClellan. 
a  director  of  tbe  bank,  he  giving  to  Hall  a 
wriilog.  In  which  it  was  dedared  ^t  the  coo 
veyance  was  made  for  the  sole  purpose  of  se- 
curing the  note  held  by  the  bank,  and  that  on 
its  payment  the  land  would  be  retraosferred. 
In  March,  1891,  tbe  firm  auqwnded  pigment, 
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Rod  tbe  members  thereof  were  adjudged  to  be 
InsoWeDt  ucder  the  iosolvency  laws  of  the 
•late  of  MassacbusetU,  and  made  to  their  as- 
flgnees  an  asstgoment  of  all  their  property,  as 
required  hj  tbe  atatutea  of  tbe  state.  In  May 
the  assignees  brought  a  writ  of  entry  agaiost 
UK71cliao  to  recover  the  two  pieces  of  land. 

Sections  96  and  08  of  chapter  167  of  tbe  Pub- 
lic Statutes  of  tbe  state  of  Massachusetts,  re- 
lied on  by  the  assignees  to  sustain  their  action 
to  recover  tbe  land,  are  as  follows: 

**See.  96.  H  a  person,  being  Insolvent  or  In 
contemplatloD  of  ioaolTracj,  within  dz 
months  before  the  flllnf  of  the  peUtion  by  or 
against  him,  with  ft  view  to  give  a  preference 
to  a  creditor  or  person  who  has  a  claim  against 
blm,  or  la  under  any  liability  for  him.  procures 
840]any  part  of  bis  property  to  be  ^attached, 
•eqoestered,  or  aelzed  on  ezecotion.  or  makes 
any  payment,  pledge,  enlgnment,  transfer,  or 
convevance  of  any  put  of^bls  property,  either 
directly  or  indirectly,  absolutely  or  condition- 
ally, the  person  receiving  such  payment, 
pl^ge,  assfgnmeot,  transfer,  or  conveyance, 
or  to  be  beoeQted  thereby,  having  reasonable 
cause  to  believe  such  person  is  insolvent  or  In 
contemplation  of  insolvency  and  that  such 
payment,  pledge,  assignment,  or  conveyance 
la  mode  id  fraud  of  tbe  laws  telattog  to  insolv- 
ency, the  same  shall  be  void;  and  the  assignees 
may  recover  the  |«operty  or  tbe  value  of  It 
from  the  penoo  ioreoeivuigltor  aoto  be  bne- 
llted." 

"Sec  08.  If  a  person,  being  Insolvent  or  In 
contemplation  of  iosolveocy,  witbin  six  months 
before  the  filing  of  the  petition  by  or  against 
him,  makes  a  sale,  assignment,  transfer,  or 
other  conveyance  of  any  description  of  any 
pert  of  his  property  to  a  person  who  then  has 
reasonable  cause  to  Iwlleve  blm  to  be  Insolvent 
or  in  contemplation  of  insolvency,  and  that 
•och  sale,  assignment,  transfer,  or  other  con- 
veyance is  made  with  a  view  to  prevent  the 
property  from  coming  to  bis  assiniee  In  In- 
aolveocy,  or  to  prevent  the  same  from  being 
distributed  under  the  laws  relating  to  Insolv- 
ency, or  to  defeat  tbe  object  of,  or  in  any  way  to 
impair,  binder,  impede,  or  delay  tbe  operation 
and  effect  of,  or  to  evade  any  of  said  pro- 
visions, tbe  sale,  assignment,  transfer,  or  con- 
veyance thereof  shall  he  void,  and  the  assignee 
may  recover  the  property  or  the  value  theseof 
•a  assete  of  the  iDsoivent.  And  if  such  sale, 
assignment,  transfer,  or  conveyance  Is  not 
made  In  the  usual  and  ordinary  course  of  bual 
ness  of  the  debtor,  that  fact  shall  be  prima 
facie  evidence  of  such  cause  of  belief." 

Tbe  action  was  tried  before  a  Juty  and  there 
was  ft  verdict  in  favor  of  the  mrvlvlag  as- 
^nee.  and  excepUoni  were  filed  and  allowed. 
Whilst  these  exceptions  were  pending  before 
tbe  supreme  jadlcfal  court,  tbe  Trnderr  Bank 
filed  its  bill  in  equity  against  the  surviving  as- 
signee of  the  estate  oi  Dudley  0.  Hall  and 
Dudley  HsU  and  A.  D.  HcClellan,  aetting  up  its 
right  under  tbe  conveyance  made  to  HcQellaD, 
the  bringing  of  the  writ  of  entry  and  the  fact 
that  tbe  bank  had  not  been  made  party  defend- 
8501ant  therein.  The  bill  charged  *tbat  the 
complainant,  as  a  national  bank,  was  entitled 
to  take  the  conveyance  of  the  real  estate  to  se- 
cure the  debt  of  Hall,  and  that  the  proviskws 
ti  tbe  atatutea  of  MaiHchueetti  which  were  xv> 

m  U.S. 


lied  on  by  tbe  assignees  wore  in  conflict  with 
n.  S.  Rev.  Stat,  5i;J6,  6137.  Tbe  bill 
prayed  (but  tbe  assignee  and  BlcClellan  be  per- 
manenlly  enjoined  irom  proceeding  under  tbe 
writ  of  entry  and  tbe  exceptions  filed  therein; 
that  McClelian  be  ordered  to  apply  the  pro- 
ceeds of  the  property  to  the  payment  of  ttw 
note  and  loan  secuT«d  thereby.  After  due 
pleading  the  issues  tendered  were  reported  by 
tbe  presiding  justice  for  the  consideration  of 
the  full  court  upon  certain  questions  of  law  re- 
served, and  the  full  court  affirmed  the  verdict 
<tf  the  jury  and  lodgment  tbereoo  la  the  writ 
of  entry  case  and  dismissed  the  hill  Id  equity. 

So  far  as  concerned  the  Federal  question,  the 
court  held  that  there  was  no  conflict  between 
|S  0186  and  6187  of  the  Revised  Statutes  of  the 
United  States,  and  96  and  98  of  chapter  157 
of  tbe  Public  Sututes  of  Massacbusetto.  Both 
cases  were  hrou^t  here  bv  writ  of  error. 

The  only  Feaeral  quesuon  for  our  condden- 
tloD  Is  whether  there  was  conflict  between  the 
statutes  of  tbe  United  States  and  the  provi- 
sions of  the  general  law  of  the  state  of  Massa- 
chusetts referred  to  and  heretofore  fully  set 
out  Two  propositions  have  been  long  sinoe 
settled  by  tbe  declslous  of  this  court: 

First  National  baoka  "an  subject  to  the 
laws  of  the  state,  and  an  governed  in  their  daflv 
conne  of  hnsloess  far  mon  by  *the  UwsTSKT 
of  the  state  than  of  the  nation.  All  their  con- 
tracts are  governed  and  construed  by  state 
laws.  Thetr  acquisition  and  transfer  of  prop- 
erty, their  right  to  collect  their  debts,  and 
their  liabili^  to  be  sued  for  dehts.are  all  based 
on  sute  law.  It  Is  only  whoi  the  state  law  In- 
capacitatea  the  banks  from  discharging  their 
dalles  to  the  government  that  It  beoomea  un- 
constitutional." Ftrtt  Nat.  Bank  r.  Kthtuckn, 
76  U.  S.  9  Wall.  863  [19:  708]. 

Second.  "National  banks  an  instrumental- 
ities of  the  Federal  government  created  for  ft 
public  purpose,  and  as  such  necessarily  snbjeet 
to  the  paramount  authority  of  the  United 
States.  It  follows  that  an  attempt  by  a  sute 
to  define  their  duties,  or  control  the  conduct  of 
their  affairs,  is  absolutely  void,  wherever  such 
attempted  exercise  of  authority  expressly  con- 
flicts with  tbe  laws  of  the  United  States,  and 
either  frustrates  the  purpose  of  the  national  leg- 
islation, or  Impairs  tbe  efficiency  of  these 
agencies  of  tiie  Federal  government  to  dis- 
charge the  duties  for  the jperf6rmance  of  whiiA 
tbey  wen  created."  DavU  v.  JSlmira  8am. 
Bank.  161  U.  ft  288  140:  7011. 

These  two  propositions,  whteh  an  distinct 
yet  harmonious,  practically  (Motaln  a  rule  and 
an  exceptkn,  the  rule  being  Uie  operation  of 
general  state  laws  npon  the  dealings  and  con- 
tracts of  DatloDftl  hanks,  the  exception  being 
the  cessation  of  the  operation  of  such  laws 
whenever  tbey  expressly  conflict  with  tbe  laws 
of  the  United  States  or  fmstrate  tbe  purpoee 
forwbich  the  nadooal  banks  wen  cnated,  or 
impnir  their  efficiency  to  discbarge  the  duties 
imposed  upon  them  by  the  law  of  the  United 
States.  The  provisions  of  the  statutes  of  the 
United  States  upon  which  the  plaintiffs  In  er> 
rornly  an  as  follows: 

"The  national  banking  association  mn  pur- 
chase, hold,  and  convey  real  estate  for  the  Col- 
lowlDg  purposes,  and  for  no  otherK 
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"Second.  Such  aa  shall  be  mortgand  to  K 
Id  good  faith  by  way  of  aecnrlky  for  debts  pre- 
Tiouaiy  contracted. 

"Third.  Such  as  shall  be  cooveyed  to  it  in 
358]  satisfactioo  of  *debts  previously  con- 
tracted in  the  coune  of  Its  dealings."  U.  8. 
Rev.  SUt.  8  6187. 

The  anumeat  Is  that  as  this  statute  permits 
oatioual  Dauks  to  take  real  estate  for  gireo  pur- 
poses, therefore  the  Msssacbusetts  law  which 
forbids  a  transfer  of  properly,  with  a  view  to 
a  preference,  in  case  of  insolvency,  where  the 
transferee  bai  reascmable  cause  to  bdleve  that 
the  transferrer  Is  Insolvent  or  In  contem- 
plation of  insolvency,  io  no  way  controls  tbe 
coDlracts  or  dealings  of  a  national  bank.  But 
this  position  denies  the  general  rule  just  referred 
to,  and  amounts  to  asserting  that  in  every  case 
where  a  national  bank  is  empowered  to  make 
a  contract,  such  contract  is  not  subject  to  tbe 
state  law.  In  the  case  in  hand  there  is  do  ex- 
press conflict  between  tbe  grant  of  power  by 
the  United  States  to  the  bank  to  take  real  estate 
for  previous  debts,  and  the  provisions  of  the 
Hassachusetis  Isw,  which,  although  allowing 
as  a  general  rule  the  taking  of  real  estate  as  a 
secuHiy  for  an  antecedent  debt  provides  that 
it  cannot  be  done  under  particular  and  ezeep 
tlonal  dicanislances.  Nor  la  there  anything 
In  the  statutes  of  the  state  of  Hassachusetis, 
here  considered,  which  in  any  way  tmpaira  the 
efficiency  of  national  banks  or  fruatratps  the 
purpose  for  which  they  were  created.  No 
function  of  such  banks  is  destroyed  or  ham- 
pered by  allowing  the  banka  to  exercise  the 
power  to  take  real  estate,  provided  only  they  do 
.sounder  tbe  same  conditions  and  restrictions  to 
which  alt  the  other  citizens  of  the  state  are 
subjected,  one  of  which  limitations  arises  from 
the  provisions  of  tbe  state  law  which  !n  case  of 
Insolvency  seeks  to  forbid  preferences  between 
creditors.  Of  course,  In  the  brosdest  sense, 
any  limitation  by  a  state  on  the  making  of  con 
tracts  Is  a  restraint  upon  the  power  of  a  na- 
tional bank  within  the  state  to  make  such  con- 
tracts; but  the  question  which  we  determine  is 
whether  It  Is  such  a  regulation  as  violates  the 
act  of  Congress.  As  wjsll  might  it  be  con- 
tended that  any  contract  made  by  a  national 
bank  within  a  state  In  violation  of  the  state 
laws  on  tbe  subject  of  minority  or  coverture, 
was  valid  because  such  state  laws  were  in  con- 
flict with  tbe  act  of  Congress  or  Impaired  the 
power  of  tbe  bank  to  perform  Its  functions. 
859]  Indeed,  reduced  to  Its  lastanalvsis,  *the 
position  here  assumed  by  tbe  plaintiff  In  error 
amounts  to  tbe  assertion  that  national  banks  io 
vlriueof  the  act  of  Congress  are  entirely  re- 
moved, as  to  all  their  contracts,  from  any  and 
every  control  the  state  law.  The  argument 
that  the  concession  of  a  right  on  the  part  of  a 
stale  to  forbid  the  taking  of  real  estate  by  a  na- 
tional bank  for  an  antecedent  debt,  under  anv 
circumstances,  Implies  tbe  existence  of  a  power 
in  the  state  to  forbid  sudk  taking  in  all  cases, 
begs  tbe  question,  and  amounts  simply  to  a  re- 
statement of  tbe  propodtiMi  already  answered. 
Aa  long  since  settled  in  tbe  cases  already  refer- 
red to,  the  purpose  and  object  of  Congress  In 
enacting  tbe  national  bank  law  wasto  leave  such 
banks  as  to  their  contracts  in  general  under  the 
operation  of  tbe  state  law,  and  thereby  invest 
tbem  as  Federal  agendas  with  local  stiengtti, 
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whilst,  at  the  same  time,  preserving  tbem  from 
undue  state  interference  wherever  Congress 
within  the  limits  of  Its  coosUtuliooal  authority 
has  expressly  fio  directed, or  wherever  such  state 
interfeteoce' frustrates  tbe  lawful  purpose  of 
Congress  or  impaini  the  efficiency  of  tbe  banks 
to  discfaaige  tbe  duties  imposed  upon  them 
the  law  of  the  United  States. 

It  Is  said  that  g  98  of  the  Massachusetts  sut- 
ute  is  io  conflict  with  tbe  statutes  of  the  United 
Slates  Id  so  far  as  it  provides  that,  *  'and  If  such 
sale,  assignment,  transfer,  or  conveyance  is  not 
made  io  tbe  usual  and  ordinary  course  of  busi- 
ness of  tbe  debtor,  that  fact  shall  be  prim* 
fade  evidence  of  such  cause  of  belief."  that 
is,  tbe  belief  on  the  part  of  tbe  creditor  of  the 
insolvency  of  tbe  debtor  by  whom  tbe  Iransao- 
tion  was  made.  The  reason  is  that  as  tbe 
United  States  law  allows  the  taking  by  a  bank 
of  ml  estate  for  an  antecedent  debt,  and  the 
state  statute  makes  such  taking  of  real  estate 
prima  facie  evidence  of  a  reasonable  belief  on 
the  part  of  the  bank  of  tbe  Insolvency  of  the 
debtor  from  whom  tbe  real  estste  Is  so  taken, 
therefore  the  state  law  violates  tbe  nation^ 
bank  law,  since  it  attributes  to  the  doing  of 
tbe  act  which  the  national  bank  law  auuior- 
izes,  a  presumption  which  virtually  annuls  the 
contract,  unless  proof  be  made  to  Uie  contraiy. 
But  this  view  gives  to  the  words  "ordinaiy 
course  of  buslm>ss"  in  tbe  state  statute  a  strained 
and  unreasonable  "construction.  The  [360 
state  slatute  does  not  provide  that  the  mere  fact 
that  a  security  la  taken  for  an  antecedent  debt 
renders  the  contractooe  not  in  the  actual  course 
of  the  debtor's  business,  thereby  engendering 
the  presumption  of  knowledge  on  the  part  m 
the  creditor,  but  affixes  such  presumption  onlv 
to  cases  where  the  particular  nature  of  the  deal- 
ings between  the  parties  is  such  as  to  make  the 
contract  not  one  in  tbe  actual  course  of  busi- 
ness, from  which  fact  the  statutory  presump- 
tion arises.  However,  this  objection  does  not 
arise  on  the  record  before  us,  since  tbe  supreme 
court  of  Massachusetts  held  that  the  effect  of 
tbe  cbarge  of  the  trial  court  was  substantially 
to  instruct  tbe  Juir  that  before  the  plaintiff  In 
the  entry  suit  could  recover  he  must  satisfy  tbe 
jury  by  a  preponderance  of  evidence  that  Hall 
at  tbe  time  of  tbe  convoyance  was  insolvent. 

The  claim  that  tbe  securitv  vested  io  tbe 
bank  by  tbe  conveyanoe  of  tbe  land  Is  taken 
away  from  It  in  violation  of  tbe  United  States 
law,  because,  under  tbe  Massachusetts  law.  a 
contract  by  a  debtor  giving  a  fraudulent  pref- 
erence to  one  creditor  over  another.  Is  voidable 
and  not  void,  is  without  merit.  This  conten- 
tion concedes  that  If  tbe  state  law  rendered  tbe 
transaction  Told  tbne  would  be  a  void  exercise 
of  state  authority.  But  tbe  power  to  do  the 
greater  necessarilv  carries  with  It  the  right  to 
do  tbe  lesser.  Nor  is  there  anything  in  the 
opinion  of  this  court  In  Davit  v.  £Smira  Sav. 
Bank.  161  U.  B.  288  [40:  701],  which  supports 
tbe  argument  of  the  plaintiff  In  error.  Tber^ 
tbe  conflict  between  tbe  stale  and  the  Federal 
law  was  found  to  be  express  and  Irrecoodlable, 
bringing  that  case,  therefore,  under  tbe  excep- 
tion to  the  general  rule.  Tbe  opinion  carefollj 
confined  tbe  ruling  there  made  to  such  a  case. 
BO  as  to  render  it  Inapplicable  in  a  case  like  the 
one  DOW  before  it.   It  said: 

**Zt  Is  certain  that*  in  so  far  as  not  repugnant 
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to  acts  of  CoDgreu,  the  oontncta  aod  detllDgi 
of  VBtioDal  bKokfl  ire  left  subject  to  the  state 
law,  and  upon  this  uodoubted  promise,  which 
Dotbing  in  thi«  oplDloo gainsays."  .   .  . 

And  the  whole  oiHnlon  was  qualtfled  iff  thla 
lanffiiage: 

'"KotbiDg.of  course,  in  this  opinion  la  Intend- 
361]  ed  to  deny  the  *operatioii  of  general  and 
undiscriminatlng  state  laws  on  the  contracta  of 
national  baoka,  so  long  as  luch  laws  do  not 
conflict  with  the  letter  or  the  general  objeda 
andparpoMS  of  coomssional  legiaiaUon. 

FiDding  no  conflict  between  the  apcdal 

Gwer  conferred  by  Congress  upon  national 
□ks  to  take  real  estate  fur  certain  purposes, 
and  the  general  and  undiscriminatlng  law  of 
the  state  of  Maasachuaetts  subjecting  the  tak- 
ing of  ml  estate  to  certain  KStrlctlons,  In 
Older  to  prevent  preferences  In  oaaeof  insolr- 
ency,  we  conclude  that  tJujvdsmenUoftha  ^ 
prme  Oowii  the  ^aU  off  MataaehtttetU  wre 
right,  «ntf  th^  or*  ther^ar*  in  both  tatet  ^f- 


AVIKQTON  A.  EDGINQTON,  P^.  in  Brr. , 

V. 

UNITED  STATES. 
(Bae  8.aBepoTtar^cd.  sn-WTJ 

V.  8.  Sm.  Stat,  %  S4S8,  ntt  reported— tvidmee 
good  charaeier — erronmut  eharfft — »^f^ 
it  exaption — r9at(mahle  dniU. 

1.  n.P.lteT.Btst.lftaB,maklnvttpenaltomalnor 
oaoMto  be  made  nor  fiUse  deposition  to  Obtain 


a  psyneoi  or  ipprOTal  of  aor  daJm  isatnst  Hte 
United  States,  to  not  repealed  tv  •  ITiB,  tmpoaiiw  a 
penalty  upon  ibe  oOense  of  pvoenrlwaortalse 
at  fraudu  leot  affldavlt  respeotlnv  a  pensloa  eWm. 
or  otiwr  matter  wltbin  the  jnirlsdlotloB  Of  tlM 
eommtaslooer  of  penstons. 
IL  KiMaiHie  of  a  defendants  ■eneral  reputatSon 
fortnith  and  TCTBoitrlBBAnliBlblecmaproaeoD- 
tioa  for  m  lUng  a  false  depoaltloo,  not  merely  to 
drewelcbt  tohto  personal  testimony  In  tlwoase, 
bnt  to  eatabUafa  a  geiMtal  efaaneu*  IneonBlatcnt 
wHtaffulltotthat  crime,  wbetberbebat  teatUM 
or  not. 

&  A  obarseto  the  Jury  thatlf  tbey  baTehestta- 
tioQ  OS  to  defendants  (uUc  tben  they  may  oon* 
sMer  as  Important  tbe  testimony  as  to  bto  rood 
etaaracter  Is  enonaous  as  Itmltl^  the  efleeC  of 
snob  testimony  to  a  doobtfnl  eaaa. 

4.  AnexceptlontoawbolBpaiactaiA  of  aetaano 
la  lufBctoQt  where  tbe  snbjeot  of  the  psxavrapb  k 
the  siof  le  one  of  the  proper  effect  to  t>e  given  to 
erldeooe  of  defendants  rood  otaaraoter. 

Brldenoe  of  an  eftablfsbed  repntotlon  for  good 
chametCT,  If  iclSTant  to  tbe  Mhii  mv  Bkme  or^ 
■taaraasoDaUe  doobt,  altboogb  without  It  Ibe 
otiier  OTldenes  would  be  ooovinolng^ 
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r\  ERROR  to  the  District  Court  of  the 
United  States  for  tbe  eouthern  District  of 
Iowa  to  review  a  jodinnent  convlctlDg  Avlng- 
ton  A  Edgington  of  tbe  crime  of  making  a 
falsa  depoaiUon  In  aid  of  a  fraudulent  pennon 
clatm.  Rntrmd,  and  csum  xemandM  with 
dlrecUons  tcft  a  new  trial. 


NOTM.— JMdenes  <^  good  dharaetar  at  an  onnoer 
to  OK  aeaaation  of  ertna.  haw  prored.*  evidence 
efbad  or  vioi«nt  eharaetgr,  witen  odmlMfble,-  dM- 
tindion  between  rtpvUUion  and  oharacter:  par- 
ticular acU;  neiglibarhood;  reaxmaUe  lime. 

In  criminal  proceedings  tbe  fact  that  the  person 
■ocnsed  bas  a  good  obsncter  Is  relevmot.  Fellz 
State,  18  Ala.  710;  HaU  r.  Btate.  40  Ab.  flH;  Kee  v. 
State,  28  Ark.  166;  People  r.  Ashe,  U  Oal.  MS;  Btate 

Tomer,  18  Iowa,  lU;  People  t.  Garbett,  17  Hicb. 
9,  87  Am.  Dea  162;  Wesley  t.  State,  87  Ulsa.  KI: 
BobaUer  r.  State,  li  Ilo.  SOfe  SUte  v.  O'Connor.  81 
Ho.  880:  Griffln  v.  State.  14  Oblo  Bt.  6fi;  Gatboart  t. 
Com.  87  Pa.  108;  Lockbart  v.  State,  8  Tez.  App.  B07: 
State  T.  Wells,  1 N.  J.  L.  421, 1  Am.  Bep.  HI :  People 
▼.  Hoett,  a  Hun.  60;  Hopps  v.  People,  81IU.  888,  88 
Am.  Deo.  SSL;  State  t.  Dooohoo,  S  W.Ta.  76L 

To  Matthews  v.  Sute.  8S  Tex.  117.  CTldenoe  of 
etianoter  was  rejected  ss  Irrelevant  to  tbe  Issne  of 
a  trial  for  easault  sod  battery,  the  admlsslOQ 
of  sucb  evidenoe  being  held  to  be  In  tbe  dlsoretlon 
of  tbe  ooitrt..andft  being  lorariably  admissible 
only  In  oasss  where  tbe  Ufe  of  tbe  prisoner  to  fn< 
▼olved. 

But  the  faot  that  the  person  aoonsed  has  a  bod 
ebaiacterto  Irreterant,  unlealt  to  Itaelf  afoot  In 
tosoe,  or  unless  evldenee  has  been  given  that  he 
faas  a  good  eltaraeter.  People  v.  Fhlr,  48  CW.  IIR'; 
Vtetcber  v.  State,  4P  Ind.  124,  IB  Am.  Rep.  878;  State 
T.  Ksbrlcb.  88  lovB,  ET7;  State  v.  Creooo,  88  Ho.  87% 
People  V.  White.  14  Wend.  Ill:  Com.  t.  Hardy,  8 
MHS-aoa:  P«allr.Oo«u.aBFa.48l;Hartleaiv.State, 
as  Tex.  68;  BUto  V.  nnrtelU  9  Kan.  148;  Reg.  v. 
Bowton,  10  Ooz,  a  a  81;  Bex  v.  HodgUsa,  7  Cor. 
ftp.  2S8. 

If  the  prlsonerlB  cKMinsel  tnlngs  out  evideooe  of 
his gnod  charaoter on  ""^i  the proso- 

i«4  r.  s. 


outlon  may  then  give  evidence  of  bto  bad  character. 
Beg.  v.Gadbury. soar,  ft  P.  676;  Beg.  v. Shrimp- 
ton.  8  Cor.  ft  K.  878, 6  Cox,  a  G.  887. 

In  an  Indictment  for  assaulting  a  peaoe  offloer  tie 
cannot  testis  to  bto  knowledge  uf  the  prlscaer^ 
bad  (diaraoter  for  ttaepurpose  of  showing  that  he 
had  reasonable  oanse  to  sospeot  him  of  the  oflme 
for  which  be  was  arregted.  Beg^  v.Tobeiftald,]D 
Coz.aai. 

Ttie  kind  of  cbaraoter  proved  most  relate  to  the 
particular  charge,  s^  gu  In  murder  the  prisoner's 
genera]  repuUtlon  for  peaoe  and  good  order  to  ad- 
mlBStUe.  ^ple  v.  Stewart,  88  OaL  806;  Kee  v. 
State.  28  Ark.  106;  State  v.  Klnley.  48  Iowa,  8H: 
Sute  V.  King,  78  Ho.  568:  Btate  v.  Peorce,  16  Nev. 
VOi  state  v.  Bmery.  68  VU  84. 

In  homldde  the  prisoners'  rqmtatton  as  a  good 
soldier  to  InadmlssiblSh  People  v.  Garbett,  17  Mloh. 
8,97  Am.  Deo.  162. 

Tbe  object  aod  effect  of  snob  evldenee  are  to  dis- 
prove guilt  by  fumtobing  a  presumption  that  tbe 
defendant  would  not  have  committed  tlw  offense. 
In  homicide  It  has  atoo  been  held  admissible  to  aid 
tbe  Jury  in  ascertaining  tbe  grade  ot  tbe  crime. 
Chrroll  V.  State,  8  Humph.  816. 

A  falloxe  to  prove  bto  good  cbaraoter  rolsea  no 
prcsomptiOD  ai^nsC  the  prisoner.  People  t. 
Bodlne,  1  Denlo.  282;  People  v.  White,  M  Wend.  618: 
State  T.  Ksbrloh,  88  Iowa.  ITT;  State  v.  0*Neal,  T 
Ired.  Im  281;  State  V.  Dookstader,  41  lowo.  482l 

Evidence  of  good  character  most  beconsldered  In 
all  oasea  where lttooffered,aa well wberetheotber 
evidence  to  diraot  as  wbcm  It  to  cinamstantlal 
Xta  weight  to  not  oonflned  to  doobtfnl  cases,  but 
It  may  of  itself  create  a  doubt  The  degree  of  Ita 
force  la  Co  be  determined  by  tiie  attending  clroum- 
vtanoes,  and  not  tv  Uie  grside  td  tbe  offense.  Oan> 
oaml  T.  People,  U  N.  T.  CO:  Bteptaana  t.  People.  4 
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SUtemeot  by  Mr.  Justice  Shirwi 

At  the  H&rcb  term,  1895.  in  th«  dlitrict 
ooort  of  the  United  States  for  the  soutbem 
dtstrtct  of  Iowa,  Avlngton  A.  Edgington  was 
tried  and  found  guilty  of  the  crime  of  making 
a  false  deposition  on  April  18,  1894,  In  aid  of 
a  fraudulent  pension  clidm  on  behalf  of  his 
mother,  Jennie  M.  Eds^ngtoo.  claiming  to  be 
the  widow  of  Praods  SL  Bdglnjrton. 

The  Indictment  was  based  on  u.  8.  Rer.  But 
e  M38,  and  it  was  claimed  on  behalf  of  the  de- 
3621  fendant  *that  that  section  had  been  re- 
oealed  by  tbe  subsequent  enactment  of  U.  3. 
BeT.  Stat.  %  4746,  and  was  no  longer  In  foroe  at 
thetimetheindictmentwasfoand.  Themotion 
to  direct  a  Terdict  of  not  guiltj  tti  that  reaaon 
was  overruled,  to  which  action  of  the  oourt  an 
excepUoii  was  taken.  Sxceptions  were  also 
taken  to  the  action  of  the  court  In  excluding 
testimony  as  to  the  defendant's  general  reputa- 
tion for  truth  and  reracity,  and  to  the  instmc- 
tion  to  the  jury  upon  the  testimony  ai  to  the 
good  character  of  the  defendant. 

On  Aivil  80, 1805,  Judgment  was  pronounced 
acdnrt  the  defendant  that  he  paf  a  line  of 
91,000  and  the  ooata,  ud  that  he  stand  oom- 


mltted  to  Jail  until  said  line  and  costs  should 
be  paid.  A  writ  of  error  was  prayed  for  and 
allowed. 

Jfestr«.  SbIUi  Henkenon*  A.  B.  Oar- 
UacU  and  B.  C.  Garland*  for  plaintiff  In 
error: 

Evidence  as  to  the  troth  and  Tetadly  of 
the  ivlBoner  goes  dixeeUy  to  ttie  tnlt  InvolTBd. 
and  should  have  been  aomitted. 

1  OreenL  Ev.  14th  ed.     54. 55,  and  notes. 

It  must  be  evidence  as  to  sudi  tralta  of  ebar^ 
acter  as  would  make  it  tbe  more  improhahto 
that  he  committed  the  crime  with  which  he  li 
charged. 

State  V.  JVprMvp.  48  Iowa,  588.  80  Am.  Rep. 
408;  State  t.  Ovataften.  60  Iowa,  104;  Arab 
T.  Fair,  48  Cal.  187;  Kee  t.  State,  28  Ark.  155; 
Stoeer  v.  People.  M  N.  Y.  815. 

Evidence  of  good  character  is  Independent 
evidence  and  ofltself  may  rabe  the  reasonable 
doubt  and  of  itself  require  the  jury  to  find  the 
prisoner  not  guilty. 

State  V.  Kinlejf,  48  Iowa,  204;  PfOix  v.  .State, 
18  Ala  780;  Dupm  t.  State,  88  Ala.  880,  78 
Am.  Dec.  489;  PeopU  t.  Ae/u,  44  CaL  8^; 


Par]cCrInLBep.iaiS  Hanmsloa  v.  State,  UOblo 
fit.  2BL 

It  Is  error  to  cbarite  that  good  tdiataeter  oalj 
steps  lo  la  oases  of  doubt.  It  will  ItaeU  sometimes 
create  a  douttt  where  none  without  It  would  exist. 
Felix  7.  tttate,  IS  Als.  TZO;  RoaeDbaum  State.  33 
Ala.  8S1;  Dupree  V.  State,  8B  Als.  880,  IS  Am.  DM. 
4BE:  Barrtoon  t.  State.  87  Ala.  184:  HaU  r.  State.  40 
Ala.  008;  People  v.  Aslie,  44  OsL  SSfl:  People  v.  Kslk. 
man,  72  CaL  Oft  United  States  v.  Jackson,  9  Fed, 
Bflp.  BOB:  Kistler  v.  State,  U  Ind.  400;  UoQueen  v. 
State,  a  Ind.  78;  State  v.  KInlej,  48  Iowa.  ZH:  Slate 
T.  Beebe,  17  Htnn.  t41:  Oolemaa  v.  State,  80  ICtas.  464: 
Bemsen  v.  People,  4B  N.  Y.  6;  People  v.  Lamb,  9 
Kerra,  880:  Kllpstrick  v.  Oom.  81  Pa.  IM;  Heine  v. 
Com.  OlPa.  14fi;  State  v.Bdwards,  18  8.  C  80;  Lee 
Bute,  t  Tex.  App.'aaB;  State  v.  Daley.  E8  TL  442, 
•B  Am.  Bep.  flU. 

A  weak  case  on  tlie  part  of  the  prosecution  Is  a 
doabtful  cane,  and  without  eTldeooe  of  any  kind  on 
tbe  part  of  tbe  defense  the  Jury  oofbt  to  aoqutt. 
To  ear,  therefore,  tfaat  proof  of  otaaraotor  is  oolr 
available  under  suob  olroumstanoes  la  to  saj  that 
It  Is  of  no  substantial  aocouot  atalL  Hannejr  r. 
Com.  U  W.  N.  0. 4ar. 

Character  sfaonld  be  submitted  to  thsjuir  like 
any  other  fact  wbetber  the  other  eridenoe  In  tbe 
oasetfl  direct  or  drcumstanUal,  and  sboold  be  con- 
sidered by  them.  If  tbe  evldeaoe  of  eullt  Is  direct 
It  ffoea  to  its  credibility.  Stover  v.  People,  «  N. 
T.  816:  People  v.  Balna,  4S  OaL  282;  People  v.  Sbep- 
ardson.  48  Oal.  OBs  State  v.  McMurpbT.B81lo.85l: 
State  V.  Alexander,  Si  Mo.  118;  People  v.  Bsil.40 
Otl.48S. 

But  anlost  faots  posltlrely  and  stronvly  proved 
It  cannot  avaa.  State  v.  Turner,  19  Iowa.  149;  Com. 
V.  Webster,  ft  Cosn.  8BB,  88  Am.  Deo.  711:  State 
Levlgne,  17  Nev.tfBs  United  Statea  v.  Jaokson,  80 
VM.  Bep.  888. 

In  some  states  It  It  beld  that  suQh  evldenoe  can 
only  be  taken  Into  consideration  wben  a  reasonable 
doubt  already  exists  In  the  mind  of  the  jary. 
People  T.  OleaaoD,  1  STev.  IIS;  State  v.  McGlnnle,  8 
Mev.]0fe8tatev.WeUs.lH.J.L.4M.  1  Am.  Rep. 
lU;  Tuner's  Trial,  8  How.  St.  Tr.  818. 

In  Haasacbuietta  Its  foroe  Is  dependent  upon  the 
nature  of  the  offense.  "Where  It  Js  a  question  of 
ffaat  and  atroelons  nlmlnaUty,  the  eommlsslon  of 
tha  aet  Is  so  nonsnal.  so  out  of  the  ordinary 
eounwof  thlnisand  biTondeommoo  eapetieDee, 
4I» 


It  Is  so  maolfeiit  that  the  offeaee,  if  perpetrated, 
roust  have  been  Influenoed  by  motives  not  fie- 
qnently  operating  npon  tbe  homao  mind— tbe  e<rt- 
dence  of  character  and  of  a  man^  babltual  coo> 
duet  under  common  elrcnmBt^noes  must  be  consM- 
ered  fsr  Inferior  to  what  It  Is  In  tbe  instaooe  of 
socusacions  of  a  lower  sradew"  Oom.  v.  Webster, 
BCusb. 881,88 Am. Deo. niiOMbT.  Hardy.tKaia 
808. 

In  bomloMe  tbe  vlolentiAuraoter  of  ttie  deceased 
may  be  inoved,  but  eoly  where  tbeerfdenoeshowa 
tfaat  there  was  an  assault  committed  or  threatened 
by  him  upon  tbe  prtsoaer,  and  a  doubt  was  created 
wbetber  the  homicide  was  prepetrated  from 
ma  lace  or  to  repel  such  assault  and  in  self-defeasa 
People  V.  Lamb,  ?  Keyes,  860;  Beynolds  v.  People,  IT 
Abb.  Pr.  413:  Abbott  v.  People.  SSN.  T.  400:  State 
V.  Fleld,U  Me.Z48,  81  Am.  Dec.  88;  Blppy  r.  State. 
t  Head,  217:  Abemetby  v.  Com.  101  Pa,  SBt;  Frank- 
lin V.  State,  28  Ala.  19;  State  v.  Chandler.  5  La.  Ann. 
460. 88  Am.  Deo.  ABB:  State  r.  Robertson,  80  la.  Ann. 
840;  Cotton  v.  State,  U  Miss.  BOl:  State  r.  Keene.  B8 
Ho.  88^  State  r.  Bryant,  SB  Ma  7B;  State  v.  Biklns. 
88  Mo.  188;  State  v.  Freeman.  8  Mo.  App.  Appx.  a0L 

When  tbe  conduct  of  tbe  deceased,  altbougb  la 
Itself  innocent.  Is  such  that,  Illustrated  by  his 
ctiamcter.  Its  tendency  Is  to  exdte  a  reaeonable  be- 
lief of  Imminent  peril,  the  evidence  ought  to  Im 
admitted,  and  the  question  of  lU  effect  left  to  the 
determination  ctf  the  Jury,  ftmnklln  t.  Stat«,a8 
Ala.  14. 

But  such  evidence  Is  Inadmissible  unless  It  Is 
shown  that  the  prisoner  was,  by  the  violent  char- 
acter of  tbe  deceased,  impelled  to  klU  htm.  Tha 
mere  bad  character  of  the  deoeased  cannot  affect 
tbeffulic  of  the  accused.  Quesenberry  v.  State,  8 
Stew.  &  P.  808;  Cbase  v.  State,  46  Miss.  688:  State  v. 
Keene,  SO  Ho.  887;  Oom.  t.  Ferrhran,  44  Pa.  888; 
PrlokeU  v.  State,  28  Ala.  8ft,  «  Am.  Deo.  250;  State 
Hogue,6Jones.L.888;  State  v.Tfaawley.  iHaxr. 
(DeU68& 

On  a  similar  principle  the  character  of  tbe  prose, 
outrlx  In  rape  la  In  Inue.  State  v.  Forshner,  48  N. 
H.  88, 80  Am.  Dec,  132;  State  t.  Enapp,  45  N.  H.  148; 
Tnrney  v.  State,  8  Smedes  ft  H.  101, 47  Am.  Dec.  74. 
Likewise  in  bastardy  proceediiiKS.  Walker  v.  State, 
Oorbln.  6  Blackf.  1.  Oontro.  Bawles  v.  State.  Ford, 
W  Ind.  433.  By  brlnirlDir  such  proceedlnaa  the 
prosecutrix  acknowledgea  her  want  of  chastity. 

Charaotar  of  preascntor  Isjaadmlsslble  In  liuHel- 
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JTnUtd  8tat«»  r.  Jaekton,  89  Fed.  Rep.  588; 
KiiOer  T.  8taU,  54  Ind.  400;  Statt  t.  Bnsft*.  17 
MiDD.  241;  Beamn  t.  Peoj^,  48  N.  T.  6;  Kit- 
Patrick  t.  Qm.  81  Fa.  108. 

Jfr.  Edward  B.  Wbitn^,  AuisUot  At- 
toroOT  Genenil.  for  defeodaotta  error; 

It  u  BO  ground  for  rerersftl  tfaat  the  court 
onUtted  to  gtve  histmctioDS  where  they  were 
not  requested      the  defeDdaat. 

lioaet  T.  United  8taU$.  159  U.  8.  487  (40: 


 character  is  no  defense  when  the  eri- 

deoce  shovi  that  the  defendant  Is  guilty  of 
the  crime.  Error  arises  only  when  the  court 
charges  (be  jury  that  good  character  is  no  de- 
fense trbeo  the  eTldence,  excluding  from  coo- 
fllderatioD  the  eTideoce  of  good  cfaaracteft 
ibowB  him  guilty  of  the  crime. 

1  Bishop,  New  Crim.  Proc.  g  1116;  Feop^e 
7.  Sweeney,  188  N.  T.  609;  People  t.  Bn>ok$, 
181  N.  T.  821;  Birachman  T.  PeopU.  101  III. 
668;  iVrab  t.  Mead,  60  Mich.  928;  Walker  t. 
atati,  186  Ind.  668;  People  t.  SantKU,  66  Cal. 
99;  State  t.  Turner,  19  Iowa,  144;  StaU  v. 
Leeigne.  17  Nev.  48S,  444:  Hatheoek  v.  State. 
88  Ga.  91:  Bdmondt  r.  S(aU,  84  Ark.  720; 
JInUed  Statet     Jackson,  2fi  Fed.  Rep,  68S. 


An  exception  to  the  whole  paragraph  is  not 
sustained  by  error  ta  any  singte  proposition 
Dot  specifically  pointed  oat. 

Johneton  v.  Jonet,  66  U.  S.  1  Black,  210  (17: 
117);  Bunt  t.  Mayhee,  7  N.  Y.  278;  Decker  t. 
Mathem.  13  N.  Y.  818;  UnUed  Statee  v.  Conk- 
tin.  68  U.  8. 1  Wall.  644  (17:  714);  Beaver  t. 
Taf/tor,  OS  n.  S.  46  (23:  797);  Wathingion  A 
Q.  R.  Co.  V.  VarTuU,  98  U.  8.  479  (85:  288); 
MobiU  S  ILK  Oa.  V.  Jureg,  111  0.  S.  684 
(23:  027). 

Mr.  Justice  SUtm  dellyered  the  opinion  et 
the  court: 

Section  5488  of  the  Revised  Statutes  makes 
it  penal  to  make  or  cause  to  be  made,  for  the 
purpose  of  obtalniog  or  atdlag  to  obtain  pay- 
ment or  approval  of  any  claim  against  the 
United  States,  any  false  deposition,  knowing 
the  same  to  contain  any  fraudulent  or  flctltious 
statement;  and  such  offense  is  made  punish- 
able by  Imprlsoomeat  at  hard  labor  for  not 
less  than  one  nor  more  than  five  years,  or  by 
fine  of  not  less  than  $1,000  nor  more  than 
|5,000.  The  statute  which  was  carried  into 
Ibis  section  of  the  Revised  Stntutes  was  enacted 
March  2,  1868.    12  &tat.  at  L.  696. 


■nents  cor  BMUilt  and  batterr.  Pratt  t.  BUt«,  66 

^°io  ta^ator  defendant's  wife  Id  an  Indictment  for 
attempt  to  levy  blaokmatl  byaoouslnir  prosecutor 
ofseduoioff  btswife.  lfcMUl«iT.State.00Ind.2M. 

Such  evMenae  mar  be  rebutted  by  evidenoe  of 
fOodOhat«oter,iriitoblsnot  admltolble  until  at- 
tacked. Hie  peaceable  otiaraoter  of  the  deceased 
cannot  tM  shown  until  It  ts  attacked.  Ben  v.  State. 
3TAIa.llB:  TeopleT.Hulse.  8  HlU.ai».  Contra  in 
npe  IQ  Tomer    State.  8  Smedes*  U.  lOi. 

Oeneral  reputation  Is  theopioluo  otainan*a  obar- 
aoler  held  ffeaerally  by  thcee  who  are  Bcquainted 
with  bim.  The  question  then  Is  what  people  la 
general  sar*  not  what  others  or  ocruin  ctbers  say 
of  blm.  SorreU  v.  Craiit.  •  Ala.  68(;  Temon  r. 
Tooker,  10  Md.  408:  Boeleman  t.  State.  2  Ind.  91 .  S2 
Am.  Dec.  W;  Com.  r.  Bofters,  186  Mass.  I6S:  Pickens 
r.  State,  61  Hiss.  563;  Weaver  r.  Uendriok,  80  Uo.  fiOS; 
llattbewson  v.  Burr.  6  Neb.  811:  Taylor  v.  Bj  an.  15 
Neb.  618;  Sawyer  r.  People,  1  N.  Y.  Crim.  Bep.  249: 
Chilerette  v.  HoKlnley,  27  Hud.  880;  Dsnoe  v.  Mc- 
Brlde,  48  Iowa.  63«;  Wlke  v.  Llffhluer.  11  Serff.  &  R. 
U6;  Frazler  v.  Fennajlvania  R.  Co.  38  P«.  101,  SO 
Am.  Deo.  487;  Snyder  r.  Oom.  86  Pa.  NV. 

JSot  what  is  said  of  him  by  a  majortty  of  bts 
nelfrbbors.  AdamsT.BannoD,8Mo.m;  Boaorrr. 
PhUllps.28Ho.49e. 

Bumor  la  not  reputatlOD.  Oampbell  V.  State.  88 
AbL  Ui  Haley  t.  State.  63  Ala.  88. 

Id  Alabams  a  distinction  Is  made  between  a 
man's  oharaoter  and  reputation,  and  a  wltnee*  who 
■ays  that  be  la  not  acoqualnted  witb  tbe  latter  but 
knowstbeformerlsallowedtotestlfr*  SnlUnnr. 
State,  66  Ala.  48. 

The  rule  Is  appltoable  to  tbe  proof  of  tbe  oharao- 
ter of  the  deceased  In  homicide.  State  r.  Blkins,  68 
Ho.  188;  State  r.  Abarr,  88  Iowa.  18S;  Nichols  v. 
Pmpte.86N.y.64L 

SpeoUo  tacts  sbowlnir  obaraoter  cannot  be 
pnfnd.  Ivecr  manlSBupposed  to  tie  capableof 
supporting  bis  general  character,  but  is  not  likely 
to  be  prepared  to  answer  particular  facts  wlibout 
aoOoe.  Teeser.Buntlngdoo. 64  U.  8.  28  Bow.2 
(Ut  478);  J* Anson  r.  Stuart.  IT.  B.  7H;  Hlrsohman 
▼.Psople,  Ua  lU.  668;  Walker  v.  State.  Cort>io.  B 
Blaahf .  U  Lonff  Morrison .  14  Ind.  586. 77  Am.  Dec 
11;  Wilson  T.  State.  Ulud.  888:  Hallowellr.Ounile, 
88  Ind.  564:  Taylor  v.  Com.  3  Busb.  OOB;  TburDUB  r. 


Tlrgln,  18  B.  Hon.  78B:  flume  r.  Soott,  S  A.  K, 
Harsh.  861:  Haodonald  t.  Garrtson.  8  Hilt.  610; 
Cornlns  T.  Comlnar,  6  N.  T.97;  Conley  v.  H^ker, 
86N.Y.ei8:  BejTDOur  v.  Fartell,  fil  Mo.  85:  Sawyer 
T.  Btrert.  2  Nott  A  HoC.  611,  10  Am.  Dec.  638; 
Johnson  r.  Brown,  61  Tex.  8& 

1'bere  is  an  exception  whm  obaraoter  for  obas- 
tity  Is  In  Issue.  In  this  case  partfouUr  acta  may  tM 
proved,  hut  here  It  baa  been  said  the  fact  of  chas- 
tity Itself  Is  In  Issue.  Pord  r.  Jooes.  68  Bmrb.  484; 
Quleretie  r.HoKioley,  87  Hub.  Stt:  White  t.  Hurt, 
land,  n  UL  868.  28  An.  Bep.  100;  West  r.  Druff.  66 
Iowa.  836.  But  see  Hoffman  t.  Kemerer.  44  Pa.  488. 
An  exception  Is  also  made  in  oaseof  crtmen/ulsi  In 
Bette  V.  Lockwood.  8  Conn.  488. 

As  good  cbaraoters  are  generallr  Httle  talked 
about  a  wItoe^■  may  testify  thattae  has  never  beard 
a  person's  character  spoken  of,  or  that  be  has 
never  beard  any  tbinar  airalnst  it.  Hndjo  v.  Oooden, 
18  Ala.  718;  Dave  v.  State,  38  Ala.  28;  Ward  SUt«, 
28  Ala.  6^  OfaUdar.  State,  66  Ala.  28;  State  v.Nel. 
son.  68  Iowa.  20(f;8iate  r.  Lee,  Si  HInn.  407.  81  Am. 
Bep.  708:  Davis  v.  Foster,  88  Ind.  23ri:  Cnig  t.  Cralff. 
5  Itawle,  81:  Joboaon  v.  Brown,  61  Tex.  66;  Davis  v. 
PrHnlce,a3  Oratt.  413;  Heir.  v.  BowtoiulO  Cox.  C.C.  26. 

One  who  testlllesttaat  be  does  not  know  a  wit- 
ness's (Aaracier  lor  trutb  may  be  asked  If  be  ever 
beurd  It  Questioned.   Lenox  v.  Fuller,  80  Hkb.£e8. 

The  wli  ness  to  obaraoter  should  ordlnarU:r  be  of 
tbe  same  community  as  the  one  whose  ctiaracter  Is 
Inquired  Into;  and  be  should  speak  from  a  knowl- 
edge of  bts  reputattoo  aoqnlred  by  time  and 
the  genera]  speech  of  the  people  wbo  know  and 
have  tbe  opportunity  of  formlDg  an  opinion  from 
tbelr  knowledge.  Cbentree  v.  Bosgen.  67  Barb. 
124:  Martin  Uartln.  86  Ala.  80U  State  r.  COz,  67 
Ho.  808:  Eeller  v.  Proctor,  4t  N.  H.  1S8;  Dupree  v. 
State.  38  Ala.  880. 78  Am.  Deo.  422. 

It  It  essential  that  the  witness  should  know  the 
reputation  rather  than  tbe  person  himself  wbo 
bears  It.  Hanin  v.  Hartin.  supni. 

Aatraogerwhohasgonetoa  particular  looaltty 
and  made  Inquiries  for  the  purpose  of  ascertaining 
the  character  of  an  Individual  Is  Incompetent  to 
testify  10  it.  Douglass  r.  Tousey.  2  Wend.  3G2.  20 
Am.  Deo.  616:  SorreUe  v.  Oralg.  9  Ala.  &34i  Held  v. 
Keld.l7N.  J.Eq.lOl: Curtlav.  Fay. 87 Barb. 64:  Kel- 
legrv.Proat«r,41N.H.iaB:  DaTer.8ute,S  Ala.28. 

It  was  held  not  to  be  necessary  to  first  Inquire 
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SectloD  4746  la  based  od  a  statute  passed 
March  8, 1878  (17  Stat,  at  L.  076),  and  provides 
a  peoalt;  of  a  floe  not  exceeding  $600  or  of  Im- 
363]  priaonment  for  *a  term  not  ezceediog 
three  years,  or  of  both,  for  every  person  who 
knowingly  orwilfally  in  any  wise  procures  the 
makinK  or  presentation  of  any  false  or  fraudu- 
lent atSdaTit  concerning  any  claim  for  pension, 
or  payment  thereof,  or  pertaining  to  any  other 
, matter  within  the  jarisdiction  of  the  Commis- 
sioner of  PensloDS. 

We  are  unable  to  accept  the  contention  that 
the  Utter  aeetlon  is  to  he  deemed  a  npeal 
of  the  former.  Undoubtedly  there  is  some 
grouod  that  Is  common  to  both.  Thus  the 
procuring  or  causing  to  be  made  a  false  depo- 
sition or  affidavit  in  promoting  a  fraudulent 
pension  claim  Is  made  an  offense  by  both 
statutes.  But  the  earlier  statute  is  wider  In  its 
scope,  because  not  netrlcted  to  fraudulent 
pension  olaims,  wx  to  merely  procnring  a 
false  afSdavit  to  be  made.  We  think  the 
offense  charged  In  the  present  Indictment,  of 
m^lng  a  false  deposition  in  aid  of  a  fraudu- 
lent pension  claim,  la  properly  within  g  5488, 
and  not  within  g  4746,  which  Is  In  terms 
applicable  only  to  the  offense  of  procuring 
another  person  to  commit  the  offense. 


ofwttneis  whether  be  knew  tbe  plalatUTs  irenenl 

Qbaracter  for  cbastity,  in  Senter  v.  Carr,  U  N.  H. 
851. 

One's  nelghtKnrliood  azten<ls  as  far  as  one  is  w^ 
known.  Keller  ▼.PKMtBr.  41  ir.  H.  UB:  DupreeT. 
Brate,n  Ala.  880, 78  Am.  Deo.  IS:  QrMBn  v.  State, 
U  Ohio  Bt.  65;  People  v.  Lyons,  51  Ulob.  21S. 

Tbe  number  of  character  witneasea allowed  rests 
In  the  discretion  of  tbe  oouru  Ooz  v.  Pniitt, 
Iml.W. 

Tbe  Individual  opinion  of  tbe  witness  la  teadmls- 
■i))le.  Arres  v.  Duprer.  ZTTex.  &B3, BB  Am,  Dec.  667: 
Com.  V.  Kocers,  186  Uass.  158;  State  v.  Klair,  78 
Ho.  665;  Kitteringham  V.  Dance,  58  Iowa.  68li;  Sat- 
gent  V.  Wilson,  68  N.  H.  888;  Best,  Kv.  200. 

But  an  tmpeaohlnv  witness  mar,  after  tes* 
titrtnfT  to  freneral  cbaraoter  for  trutb  and 
veracttr,  be  asked  to  testify  wbetber  be  would 
believe  tbe  Impeached  witness  on  oath.  Bottle 
V.  Kreitnr,  46  Fa.  186;  Tarlor  v.  Smtth,  18  Oa. 
T;  Stokea  t.  State.  18  Qa.  IT;  State  v.  Howard. 
8  N.  H.  4S6;  KnlfTbt  v.  House,  28  Hd.  IM.  «0  Am. 
Deo.  615;  Uarsball  v.  State,  fi  Tex.  App.  273;  Pleas- 
ant V.  State,  15  Ark.  884;  Stevens  v.  Irwtn,  18  CsL  108; 
State  Headowa,  U  W.  Ta.  868;  Hawson  v.  Hart- 
sink,  4  Bsp.  MM;  Carlos  v.  Kook.  10  Tea.  Jr.  80;  Queen 
V.  Brown,     ft.  1 C.  C.  70, 10  Oox,  CL  0.468. 

But  be  must  pbow  bis  knowledge  of  freueral  rep- 
utation of  tbe  impeaebed  wttness  before  be  will  be 
allowed  to  sarwbeitaer  he  would  believe  him  on 
oath.  Lymao  v.  Pblladelpbla,  68  Pa.  488.  Oontra, 
Wlttard  V.  aoodenouKh.8QVt.  808;  Indianapolis,  P. 
&  C.  R.  Co.  V.  Antbonr,  43  Ind.  188;  King  v.  Buck- 
man, SON.  J.  Bq. 817;  Stete  T.HaIrB.lN.  J.  L.  468: 
State  V.  Bnsb,  77  Ho.  SU:  Walton  v.  Bute,  88  Ind.  8. 

It  Is  not  neoeSBBry  tbat  tbe  wttness  tw  asked 
whether  he  would  believe  the  Impeactied  witness 
on  oatb.  Laclede  Bank  v.  Keeler.  109  111.  886. 

After  teatlmony  as  to  general  reptttatloa.lt  Is 
admlsslbie  to  ask  him  whether  be  Is  worttiy  of 
belief.  This  is  not  the  same  as  asking  him  u  he 
would  believe  blm  on  oatb.  Uolbert  t.  Stete,  9 
Tex.  App.  219. 85  Am.  Kep.  738. 

On  croBe-examlnatlon  a  wttneM  may  be  aaked  it 
be  has  not  beard  oertalo  reports  which  tend  tooon. 
tradlt^his  testimony  as  to  character.  Carpenter  v. 
Blake,  10  Hon,  858;  Oliver  v.  Pate,  48  lod.  ISIL 
*70 
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We  are  constrained  to  aiutaln  tbe  assign- 
mento  which  complain  of  the  exclusion  of 
testimony  offered  to  show  defendant's  general 
reputation  for  truth  and  veracity.  It  is  not 
necessary  to  cite  authorities  to  snow  that,  in 
criminal  proaecations,  the  accused  will  be 
allowed  to  call  witnesses  to  show  that  his 
character  was  such  as  would  make  it  unlikely 
that  he  would  be  guilty  of  the  particular  crime 
with  which  he  is  charged.  And  as  here  the 
defendant  was  chargea  with  a  spedes  of  the 
erimm  falii,  the  r^ected  evidence  was  material 
and  competent.  This,  Indeed,  is  conceded  in 
the  brief  for  the  goreniment:  but  tt  Is  atgoed 
th^,  as  the  learned  Judge,  in  ovemillng  the 
offer  of  the  evidence,  observed  that  the  testi- 
mony might  "become  proper  later  on,**  he  was 
merely  passing  on  the  order  of  proof,  his  dis- 
cretion in  respect  to  which  is  not  reverdble; 
It  is  poidble,  as  auggested,  tbat  the  Jodge 
thought  that  stich  evidence  'should  not  be 
offered  until  it  appeared  that  the  defendant 
had  himself  testified.  Butthiswouldshowamls- 
conceptlon  of  the  reason  why  the  evidence  was 
competent.  It  wasnotlntendedtoglTewelght 
to  tbe  defendant's  personal  'testimony  [364 
in  tbe  case,  but  to  establish  a  general  character 
inconslsteatwlth  ^ulltof  the  crime  with  which 


Where  paitleulan  are  brought  oat  on  croaa- 

examtnation  they  cannot  t>e  gone  Into  on  re-exami- 
nation.  Oulerette  v.  HcKloley.  87  Huo,  S80. 

Where  oo  cn)ss.enmlnatlon  a  witness  gives  tbe 
name  of  one  whom  be  has  heard  speak  against  tbe 
pecaoD  whose  ohanoter  Is  being  Investigated,  be 
may  be  asked  what  be  said.  Annls  v.  People.  18 
Hlcb.  Sll. 

In  slander  tlie  cbaraoter  proved  must  be  that 
wtaloh  the  platntJS  enjoyed  before,  and  not  after, 
tbe  slander,  tor  tbe  slander  Itself  mlibt  have  af- 
fected hlf>  ohareoter.  Douglass  v.  Tousey.  2  Wend. 
862, 20  Am,  Dec.  618.  Bo  la  seduction  and  breach  of 
promise.  Stoweli  v.  Beagle,  78  Dl.  686:  White  v. 
Uurtland.  71  IlL  800,  88  Am.  Bep.  100;  Boynton 
V.  Kellogg.  8  Hass.  188,  3  Am.  Dee.  US:  Oreen  v. 
Spencer,  8Mo.818,28  Am.  Dec. 672;  Capebartv.  Oar- 
radine.  4  Strobh,  L.  42;  Blaam  v.  Faucett,2  Bsp.  BBt. 
And  In  malldoas  proseoution.  Wlneblddle  t. 
Porterfleld,»PB.18r. 

In  orlmlnal  cases  the  prosecution  cannot  show 
ohantcter  subsequent  to  the  Indictment  (State  r. 
Kloley,  48  Iowa,  29^  Com.  v.  Backett,  22  Pick.  8B(); 
or  the  discovery  of  tbe  offense.  White  v.  Com.  80 
Kr.  400;  Wroe  v.  State.  80  Ohio  BL  48L. 

What  ta  a  reasonable  time  is  geoerallr  witiiln  tbe 
discretion  of  tbe  court  to  decide.  HolUday  v. 
Cohen,  84  Ark.  TO7:  Hanlon  v.  Lambert,  10  Bush, 
288;  Backer  v.  Beaty,  8  Ind.  70;  Btrattoo  v.  State. 
48  Ind.  468:  Aurora  Cobb,  n  Ind.  488;  State  v. 
Howard,  8  N.  H.  488;  Wlllard  v.  Ooodeootigb.  80  Tt. 
888;  Buse  t.  Page.  88  HIoo. Ill: Hempbls ft  O.K. 
Paotet  Co.  V.  HoCool,  83  Ind.  882,  48  Am.  Bep.  71; 
Wood  V,  MattbewB,  78  Ho.  477;  KeUy  y.  Stete.  61  Ats. 
19:  Louisville,  N.  A.  ft  a  B.  Ca  v.  Blobardson,  88 
Ind.«,a8Am.Bepw04. 

But  where  later  obaraoter  baa  been  shown  to  be 
bad,  previous  good  character  may  be  proved. 
Qulnslgamond  Bank     Hobbe.  11  Oray,  250. 

Wbetber  a  prisoner  takes  the  stand  In  bis  own 
behalf  bis  cbaraoter  as  a  witness  may  be  impeached, 
tnit  such  Impeaching  evidence  goeetobts  credi- 
baity  only.  Adams  v.  People,  B  Hun.  SO;  People  v. 
Beck,  68  Cal.  212;  State  v.  Beal,68Iod.84S,  84  Am. 
Bepw8& 
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ke Stood  charged:  aDdttwarldenoewasadinis- 
rible  whether  or  not  the  defendant  hlnueU 
teatifled.  When  testimoov,  competebt  and 
material,  has  been  ofFered  and  erroneoasly 
rejected,  the  error  Is  not  cured  by  a  conjecture 
that  if  offered  at  a  subsequent  period  in  the 
trial  the  eviduce  might  hare  been  admitted. 
It  should  also  be  obeerved  that  when  a  subse- 

?|uent  offer  to  the  same  effect  was  made  the 
udge  rejected  It  without  qualiflcation. 
lliere  was  likewise  error  in  that  portion  of 
the  charge  in  which  the  judge  instructed  the 
jury  as  to  the  effect  that  thev  should  ftire  to 
the  testimony  showing  the  defendant's  good 
character. 

It  Is  proper  to  gbre  the  judge's  own  Ian* 


sme  testimony  has  been  given  you  touch- 
hiK  the  good  character  of  the  defendant. 
Wnen  a  man  la  charged  with  crime  the  courts 
of  the  United  States  permit  this  qnestloo  of 
good  cfaarscter  to  be  introduced  to  go  to  the 
Jury.  The  theory,  as  I  view  It,  is  a  wise  one. 
If  a  man,  in  the  community  where  he  lives, 
by  his  iDComlng  and  outgoing  among  his 
neighbors,  has  built  up  in  the  years  of  his  life, 
be  thej  comparatlrely  few  or  many,  a  char- 
acter among  them  for  good  morals,  which 
includes  the  uprightness  and  exuellency  of 
our  general  citizenship,  it  is  right  that  the 
jury  should  know  that  fact.  It  is  of  value 
to  them  in  cooflictfng  cases  in  determining 
points  in  the  case;  soa  yet,  gentlemen,  I  have 
to  say  to  you  that  evidence  of  good  character 
is  no  defense  against  crime  actually  proved. 
If  the  defendant  in  this  case  is  proved  eullty 
of  crime  charged,  any  ^ood  character  borne 
by  him  in  his  community  Is  no  defense;  It 
must  not  change  your  verdict;  for  the  experi- 
ence of  mankuid,  of  all  (rf  us,  leaches  us  that 
men  reputed  to  be  of  good  moral  character  in 
a  community  unfortunately  sometimes  we  And 
they  are  sadly  different  from  that  which  they 
are  reputed  to  be,  and  tbat  they  are  commlttera 
of  crime;yet  the  good  character  goes  totbc  ]ury 
with  special  force  whenever  the  commission  of 
the  crime  is  doubtful.  If  your  mind  hesitates 
865]  on  any  *polnt  as  to  the  guilt  of  this 
defendant,  then  yoo  have  the  right  and  should 
consider  the  testimony  given  as  to  his  good 
character,  and  It  becomes,  as  I  have  suggested, 
or  may  be,  of  great  importance  In  the  minds  of 
the  jury  In  the  matters  of  doubt." 

To  this  portion  of  the  charge  the  defendant's 
oounsel  took  exception  in  the  following  terms: 
"We  except  to  lhat  part  of  the  charge  in 
staUng  the  effect  of  good  character,  the  defend- 
ant claiming  that  it  should  not  be  of  force 
only  in  doubtful  cases,  but  should  be  consid- 
ered by  the  Jury  in  connection  with  all  of  the 
evidence  as  to  whether  or  not  on  all  the  evi- 
dence there  la  a  reasonable  doubt." 

Some  criUcism  is  offered  to  the  exception  as 
made  to  the  whole  paragraph,  and  thus  coming 
within  cited  cases,  to  the  effect  that  excep- 
tions are  not  well  taken  to  an  entire  charfte,  or 
to  large  portions  of  a  charge,  if  the  instruc- 
tions complained  of  are,  as  to  some  of  them, 
sound.  There  Is  a  reasonable  rule  that  if  the 
entire  chaise  is  excepted  to.  ot  a  series  of 
propositions  contained  in  it  is  excepted  to  la 
nose,  the  exc»Uon  cannot  be  sustahied  If 
then  werq  a  dUtinet  propodtlon  or  tnstruc- 
IM  U.& 


Uon  ^ven  that  wassound.  Vatviog  the  ques- 
tion as  to  how  far  this  rule  is  justly  appli- 
cable to  the  case  of  a  charge  in  a  criminal  cRse, 
we  are  of  opinion  that,  in  the  present  Instaoce, 
the  criticism  is  not  well  founded.  The  para- 
graph of  the  charge  excepted  to  does  not  con- 
tain instructions  on  separate  and  distinct  prop- 
ositions, some  of  whldi  are  sotud  and  others 
not  so.  The  subject  treated  of  In  the  pars- 
graph  Is  the  single  one  of  the  proper  effect  to 
be  given  by  the  jury  to  the  evidence  of  the  de- 
fendant's good  character.  A  fair  understand* 
ing  of  the  meaning  of  the  Instruction  cannot 
be  reached  without  reading  and  weighing  the 
entire  paragraph.  There  would  have  oeen 
more  room  for  just  criticism  had  the  defend- 
ant taken  exceptions  to  sentences  or  phrases 
detached  from  their  connection. 

If  formally  correct,  was  Uie  exception  In 
question  substantially  well  taken?  Was  the 
charge,  in  the  particular  complained  of,  a  cor- 
rect exposition  of  the  law? 

It  is  Impowible,  we  think,  to  read  the  charge 
without  *perceivlng  tbat  the  leading  [30« 
thought  In  the  mlnoi  of  the  learned  judge  was 
that  evidence  of  good  character  could  only  be 
considered  If  the  rest  of  the  evidence  created  a 
doubt  of  defendant's  guilt.  He  stated  tbat  such 
evidence  "isof  value  In  conflicting  cases,"  and 
that  if  the  mind  of  the  jury  "hesitates  on  any 
point  as  to  the  guilt  of  the  defendant,  then 
you  have  the  right  and  should  consider  the 
testimony  given  as  to  his  good  character.** 

Whatever  may  have  been  said  in  some  of 
the  earlier  cases,  to  the  effect  that  evidence  of 
the  good  character  of  the  defendant  Is  not  to 
be  considered  unless  the  other  evidence  leaves 
the  mind  in  doubt,  the  decided  weight  of  au- 
thority now  is  lhat  good  character,  when  con- 
sidered in  connection  with  the  other  evidence 
in  the  case,  may  generate  a  reasonable  doubt. 
The  circumstances  may  be  such  that  an  Estab- 
lished reputatiOD  for  good  character,  If  It  Is 
relevant  to  the  Issue,  would  alone  create  a  rea- 
Bonablo  doubt,  although  without  It  the  other 
evidence  would  l>e  convincing. 

Jup&B  T.  Aop2s,S4  111.  516,  was  a  case  where 
the  defendant  waslndicted  for  having  received 
goods  knowing  them  to  have  been  stolen,  and 
hiscouosel  requested  the  trial  judge  to  inslruct 
the  jury  that  the  evidence  of  the  good  charac- 
ter of  the  defendant  for  honesty  should  have 
^reat  weight  in  determining  as  to  his  guilt  or 
inDoceoce.  This  was  qualified  by  the  court 
by  the  addition  of  these  words:  "If  the  jury 
believe  there  is  any  doubt  of  his  guilt."  This 
was  held  to  be  error,  and  the  supreme  court  of 
Illinois  used  the  following  language: 

"The  instruction  08  asked  may  be  objection- 
able  on  account  of  the  epithet  "great."  but  as 
thai  was  not  the  ground  of  the  qualification, but 
on  the  ground,  as  Is  Inferable,  that  the  court 
did  not  consider  evidence  of  good  character  of 
any  weight  except  In  adoubtful  case.  Tbemore 
modern  decisions  .  .  .  gototheextent  tbat  in 
all  criminal  cases,  whether  the  case  is  doubtful 
or  not,  evideace  of  good  character  is  admissi- 
ble on  the  part  of  the  prisoner.  .  .  .  We  can 
hardly  Imagine  a  case  where  evidence  of  good 
character  was  a  more  Important  element  of 
defense  than  this,  and  Id  the  'language  [367 
of  the  instruction  was  entitled  to  great  weight- 
Proof  of  uniform  good  character  should  raise 
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a  doubt  of  gulliy  knowledge,  find  the  prisoner 
would  be  eoUtled  to  the  benefit  of  ibat  doubt. 
Proof  of  this  kind  may  sometimes  be  the  only 
modo  by  which  an  innocent  man  can  repel  the 
presumption  of  guilt  arising  from  the  possession 
of  stolen  goods.  Ii  Is  not  proof  of  Innocence,  al- 
though It  may  be  sufBelent  to  raise  a  doubt  of 
guilt  The  court  seemed  to  think  it  was  entitled 
to  no  weight,  unless,  taking  the  langusge  used 
in  the  most  favorable  aspect,  there  was  doubt 
of  his  guilt.  A  strong  prima  facie  case  was 
made  out  by  the  prosecution,  but  it  was 
not  conclusive.  If  the  court  had  told  the 
Jury  that  his  good  characler  should  be  taken 
into  coQsIderattOD  by  them,  and  was  entitled 
to  much  weight,  s  reasonable  doubt  of  the 
prisoner's  guilt  might  have  been  raised  which 
would  have  resiilled  in  bis  acquittal." 

Similar  coQcluslonB  were  reached  In  Gi>m.  t. 
Leonard,  140  Mass.  473,  M  Am.  Rep.  485; 
Eeina  v.  Com.  91  Pa.  145:  Itemten  v.  People,  43 
N.  Y.  6;  A<mf9  t.  Qarbutt,  17  Bticb.  38.  97 
Am.  Dec.  108;  1  Whart  Crim.  Law,  g  686. 

We  find  no  errors  disclosed  by  the  other  as- 
tfgoraents. 

TTif  jwlgmerU  of  the  court  beloto  in  reverted. 
and  the  cause  remanded  with  directions  to  set 
aside  the  T^ict  and  award  a  new  trial. 

Mr.  Justice  fireiTer  coocun  In  the  judg* 
ment. 

Ur.  Justice  Brown  dIsaentiL 


J.  8.  NOBLE  aad  W.  H.  Noble.  Partners 
under  the  Name  of  Noble  ^  Ware,  I^ffi. 
in  Err.y 

8.  M.  MITCHELL. 

(See  8.  CL  Beporter's  ed.  887-878.) 

Act  to  puniih  agenta  cf  foreign  inmrante  earn- 
pans  for  Eolation  ef  etaiute— interpretation 
af  ttate  ^tuts—que^n  <ffaet. 

L  A  Slate  can  lawCully  puolsb  oifreffolate.  br  the 
Imposition  of  civil  liability  or  otherwise,  the 
doloff  of  acta  within  the  state  by  agents  or  a  for- 
eign Insuranoe  oompanjr,  wtalcb  are  calculated  to 
nentrallae  and  make  IneffeotlTO  a  statute  pre- 
soriblDg  ooodltloDS  of  the  right  of  such  oorpora- 
ttoQ  to  do  business  witbia  tbe  state. 

t.  Tbe  Interpretation  of  a  state  statnte  bj  tbe  su- 
preme court  of  the  state,  as  to  tbe  divisibility  of 
provisions  some  of  wblcb  are  unoottfCltuttonal.  Is 
blodloir  00  this  court. 

S.  A  mere  qnesUon  of  fact  whlcta  was  submitted 
to  tbe  Jury  by  the  state  trial  court,  and  as  to 
wblob  tbe  supreme  court  of  tbe  state  said  tbere 
was  evidence  sufficient  for  tbe  oondderaUoa  of 
the  Jury,  is  not  subject  to  review  bera  on  writ  of 
error. 

[No.  101.} 

BHbmitteA  October  t9,  1896.   Decided  IToMm- 

ber  SO,  1396. 

F ERROR  to  the  Supreme  Court  of  tbe 
State  of  Alabama  to  review  a  jodgmeetaf- 
flrmtng  the  ]ndgm«iit  of  the  Circuit  Court  of 
Alabama  in  favor  of  the  plaintiff,  8.  H. 
Mitchell,  against  J.  8.  Noble  et  al.,  for  tbe 
amount  of  a  Iom  under  a  policy  of  inaurance 
coTeringaHockfrfmeichandlM.  AflmmL  { 
47S 
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See  same  case  below,  100  Ala.  SIO,  95  L, 
R  A.  238. 

The  facts  are  staled  In  the  optQlon. 

Meagre.  John  M.  Chilton  and  Arloato 
A.  Wiley  for  plaintiff  in  error. 

Mr.  Charlm  WilUnaon  for  defendant  ia 
error. 

Mr.  Jusdee  White  deUvered  the  opinion  ot 

tbe  court: 

Arlicle  2  of  chapter  6,  title  13,  of  the  Code 
of  Alabama,  regulates  the  subject  of  fire  and 
mahoe  insurance  within  the  state  by  compan- 
ies not  incorporated  tberelo.  It  is  required  bj 
S  1189  that  such  companies  shall  pay  annually 
Into  tbe  treasuty  the  sum  of  9100.  Section 
1200  direcis  that  each  of  such  corporations 
must  file  with  tbe  state  auditor  a  certified  copr 
ot  its  charter  and  a  statement  setting  forta 
certain  items  Id  relation  to  lis  business  condi- 
tion on  ibe  Slat  day  of  December  next  preced- 
ing; and,  by  %  1801,  such  corporatiou  are  ra> 
quirecl  to  possess  a  cash  capital  of  at  lear. 
$160,000.  and  are  obliged  to  file  a  written  in- 
strument coosentiog  to  service  of  process  upon 
any  agent  of  such  company  within  tbe  state. 
Upon  compliance  with  all  the  requirements  of 
tbe  article,  the  auditor,  if  satisfied  that  the  af- 
fairs of  such  company  are  in  sound  condition, 
is  required  to  Issue  to  it  a  license  to  transact 
the  business  of  Insurance  within  the  state  un- 
til the  IStfa  day  of  January  next  ensuing. 

Sections  1305,  1206,  and  1207  of  tbe  same 
article  read  as  follows: 

"  Sec.  1205.  Any  person  who  solicits  Insur- 
ance on  behalf  of  an  Insurance  company,  not 
incorporated  by  the  laws  of  this  state,  or  wtio, 
other  than  for  himself,  takes  or  transmit!  an 
applicatloD  for  iusurance,  a  premium  of  insure 
ance,  or  a  policy  of  insurance  to  or  from  such 
compauy,  or  in  any  way  gives  notice  that  he 
will  receive  or  transmit  tbe  same,  or  receives  or. 
delivers  a  policy  ofinsuranceof  such  compauy. 
or  who  ^Inspects  any  risk,  or  makes  or[369 
forwards  a  diagram  of  any  building,  or  doei 
any  other  thing  in  tbe  making  ot  a  contract  of 
insurance,  for  or  with  such  company,  other 
than  for  himself,  or  examines  into,  luijusts,  or 
aids  in  examining  Into  or  adjusting  any  loss 
for  such  company,  whether  such  acis  are  done 
at  tbe  instance  of  such  company,  or  any 
broker,  or  other  person,  aball  fae  held  to  be  tbe 
agent  of  the  company  for  which  tbe  act  is 
done,  and  such  company  held  to  be  doing 
business  in  this  state. 

"  Sec.  1206.  Any  person  acting  as  agent  of 
any  foreign  insurance  company  which  nas  not 
received  the  license  from  tbe  auditor  above 
provided  for,  or  sbsll  so  act  after  its  expira- 
tion, is  liable  personally  to  the  holder  of  any 
policy  of  insufaQce  in  leepect  to  which  he  ao 
acted  as  agent  for  any  loss  covered  by  It;  and 
shall  forfeit,  for  each  offense,  the  sum  of  $500, 
to  be  sued  for  In  the  circuit  court  where  the 
delinquency  occurs,  by  tbe  solicitor,  in  tbe 
name  of  the  stale  and  paid  into  the  itala 
treasunr,  less  25  per  cent  retained  the  so- 
licitor for  bia  eervices. 

"Sec.  1207.  Tbe  term  'insurance  company,' 
as  used  In  this  article,  Inelodea  every  company, 
corporsUon,  assodaUon^  or  partoerahlp  or* 
ganised  for  the  parpaia  at  tcauecting  tbe 
buBiness  of  insaranoe. 

IM  U.& 
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The  action  below  was  origlDally  instituted 
Id  a  circuit  court  of  Alabama  by  Mitchell,  a 
citizen  of  Alabama,  to  recover  from  tbe  de- 
feodants,  a  firm  of  iDsarence  ageats  doing 
busineM  In  the  city  of  MoDtgomery,  the 
amouDt  of  a  losa  under  a  policy  of  insurance 
eoverlDg  a  stock  of  mercbuidiie  owned  by  tbe 
plalDtiff,  wbicfa  policy  was  procured  by  the  de- 
fendauts  from  a  corporation  known  as  tbe 
Fairmount  Insurance  Association  of  Phila- 
delphia, Pennsylrania.  The  corporation  in 
question  was  not  incorporated  under  tbe  laws 
of  Alabama,  and  at  the  time  of  the  issue  of 
tbe  pollcv  had  not  been  licensed  to  do  an  in- 
lurance  bnsineaa  within  that  state.  From  a 
Terdict  and  judgment  against  tbem  tbe  de- 
fendants prosecuted  error.  The  supreme 
court  of  tbe  state  affirmed  tbe  iudgment. 
100  Ala.  m.  26  L.  R.  A.  m. 

The  btghest  court  of  tbe  state  having  afflrmed 
STOItbe  validity  *of  tbe  state  statute  and  en- 
forced ttsprorisions  against  tbe  plaintiff  in  error, 
despite  bis  objection  duly  made  that  such  stat- 
ute was  repugnant  to  tbe  Constitution  of  the 
United  States,  a  writ  of  error  was  allowed,  and 
the  cause  is  bete  for  review. 

In  Beoper  r.  Oalifinmia,  155  U.  8.  648  [89: 
S971,  this  court  held  that  a  statute  of  the  state 
of  California  which  made  it  a  misdemeanor 
for  a  person  in  tfaat  state  to  procure  insur- 
ance for  a  resident  in  the  state  from  an  insur- 
aoce  company  not  incorporated  under  its  laws, 
and  which  company  ban  not  filed  tbe  bond  re- 
quired by  tbe  laws  of  the  state,  was  not  a 
reeulatlon  of  commerce,  and  did  not  conflict 
with  tbe  Constitution  of  tbe  United  States. 
The  doctrine  of  earlier  decisions  of  this  court 
with  reference  to  contracts  of  insurance, 
namely,  that  tbe  business  of  insurance  is  not 
commerce,  and  that  a  contract  of  Insurance  is 
not,  in  the  constitutional  sense  of  tbe  words, 
an  instrumentality  of  commerce,  was  reiterated 
and  held  applicable  to  a  marine  pfdfcy*  This 
court  said  (p.  mmi}n 

"The  slate  of  Gilifornla  has  the  power  to 
exclude  foreifrn  insurance  companies  altoj^tber 
from  her  territory,  whether  they  were  formed 
for  Uie  purpose  of  doing  a  fire  or  a  marine 
business.  She  has  the  power,  if  she  allows 
any  such  companiea  to  entw  her  confines,  to 
determine  the  coadlUona  on  which  theentty 
•hall  be  made.  And,  u  a  necessary  couse- 
qnence  of  her  possession  of  these  powers,  she 
has  tbe  right  to  enforce  any  conditions  imposed 
by  her  laws  as  preliminary  to  tha-  transaction 
of  business  witbio  her  confines  a  foreign 
corporatlDn,  whether  the  Imsioess  is  to  be  car- 
ried on  through  oflScers  or  through  ordinary 
agents  of  the  company,  and  she  has  also  tbe 
further  right  to  prohibit  a  citizen  from  con- 
tracting within  her  jurisdiction  with  any 
foreiffu  company  which  has  not  acquired  tbe 
privilege  of  engaging  in  business  therein, 
either  in  his  own  behalf  or  through  an  agent 
ampowered  to  that  end.  Tbe  power  to  exclude 
embraces  the  power  to  regulate,  to  enact  and 
enforce  all  legislation  In  regard  to  things  done 
within  tbe  territory  of  tbe  state  which  may  be 
directly  or  inddentally  requisite  in  order  to 
render  tbe  enforcement  of  the  conceded  power 
37 1]  efficacious  to  tbe  fullest  extent,  'Subject 
always,  of  course,  to  tbe  paramount  authority 
of  the  Constitution  of  tbe  United  States." 
164  U.& 
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It  ineTltably  results  from  tbls  ruling  that  tbe 
state  of  Alabama,  in  virtue  of  the  power  pos- 
sessed by  it  of  excluding  foreign  Ore  insurance 
corporations  from  Its  jurisdiction,  could  law- 
fully  punish  or  regulate,  by  tbe  imposition  of 
civil  liability,  or  otherwise,  tbe  doing  of  acta 
within  tbe  territory  of  the  state  calculated  to 
neutralize  und  make  ineffective  tbe  statute 
which  prescribed  conditions  upon  which  alone 
the  right  existed  in  a  foreign  insurance  corpo- 
ration to  do  business  witbtn  tbe  state. 

It  it  conceded  that  in  so  far  as  tbe  Alabama 
law  forbids  foreign  insurance  corpontlons 
from  doing  business  within  the  state  in  viola- 
tion of  tbe  state  law,  such  law  does  not  con- 
flict with  the  Constitution  of  Ibc  United  States; 
but  the  claim  is  made  that  since  Ibe  statute 
not  only  regulates  foreign  corporations,  but 
declares  that  tbe  term  "insurancecompany"  em- 
brace* every  company,  corporation,  associa- 
tion, or  partnersbip  organized  for  the  purpose 
of  transacting  an  Insurance  business,  therefore 
it  violates  §  2,  art.  4.  of  the  Constitution, 
guaranteeing  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immuni* 
ties  of  citizens  in  the  several  states." 

Tbe  fact  that  foreign  corporations  are  not  "dt- 
Izens,"  within  tbe  meaning  of  the  ConstiluHon, 
it  is  said  was  tbe  reas'sn  of  the  ruling  Id  Hooper 
T.  California,  hence  tnat  case  does  not  &ppl^  to 
a  state  law  which  includes  within  its  Inbibilions 
those  who  are  ciiizena.  We  ne«d  not,  bow- 
ever,  express  any  opinion  as  to  the  correctness 
of  this  asserted  alstinction,  since,  even  if  it  be 
well  founded,  It  has  no  relcTancy  to  the  ques- 
tion before  ns.  Tlie  action  below  was  predi- 
cated upon  tbe  fact  that  tbe  business  of  insur- 
ance alleged  on  bad  been  done  bv  a  foreign 
corporation.  Tbe  supreme  court  of  Alabama 
In  interpreting  tbe  statute  held  that  tbe  pro- 
vision as  lo  foreign  corporations  was  distinct 
and  separable  from  those  concerning  assoria- 
tloDS  or  partnenblpt.  It  aald : 

"It  Is  contended,  however,  by  g  1907  oC  the 
Code,  these  provisions  of  the  law  are  made  to 
include  'assoclatlooi^  *and  'partnerships'!  372 
as  well  as  'corporations'  and  in  this  respect  dis- 
criminates against  citizens  of  another  stale  who 
may  compose  auch  'partnerships,' and  in  Ibis  re- 
spect la  violative  of  tbe  coDstitutional  pr>ivi- 
sion  which  declares  that  tbe  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  tbe  several  states.'  We 
construe  §  1207  as  amendatory  of  the  sections 
to  wbicb  it  refers,  so  as  tosu^tltute  tbe  words 
'corporation,  association,  or  partnership'  for  the 
words  'insurance  company.'  Thus  construed, 
g  1205,  would  read  as  follows:  'Any  person 
who  solicits  insurance  on  behalf  of  a  corpora- 
tion, association,  or  partnersbip  not  Incorpo- 
rated by  the  laws  of  thisstate,' etc.,  and  ^  1300. 
would  read:  'Any  person  acting  as  agent  of 
any  foreign  corporation,  association,  or  part- 
nersbip, which  has,'  etc.  By  holding  that 
S  1207  is  amendatory  of  tbe  other  sections  re 
ferred  to  in  the  manner  declared.  ^  1205  and 
1306  are  separable  In  their  provisions,  and,  so 
far  as  they  are  made  to  apply  to  and  are  en- 
forced against  'foreign  corporations,'  they  do 
not  contravene  any  provision  of  the  state  Con- 
stitution or  the  Constitution  of  tbe  United 
Sutes.  Paul  V.  Virginia^  75  U.  8.  8  Waa 
168  [19: 857];  Baldwin  v.  Frank»,  180  U.  a 
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ers  [80.  7661:  South  tft  Ala.  B.  O).  I 
MorrtM,  65  Ata.  198;  HeCrearjf  t.  StaU,  78 
Ala.  480;  Powell  t.  State,  00  Ala.  10;  Hn«  T. 
Slate,  0?  Ala.  78.  Tbe  cooslnictlon  of  the 
•tatute  ia  one  of  diEBcuUy,  and  tbe  one  glrea 
to  it  la  not  altoeelber  satisfactory,  but  we  are 
of  opioion  tbe  laofiuage  used  la  g  1207,  coo- 
ftidered  In  coonectioD  with  otber  sections  to 
which  it  refers,  admits  of  the  ioterpretatloo 
given  to  it,  and  when  the  statute  Is  attacked 
upon  constitutional  grounds  it  is  our  duty 
to  avoid  sacb  a  constniction,  if  It'  can  lie 
done  consistently,  as  will  defeat  tbe  entire 
legislation  of  tbe  state  upon  questions  embraced 
in  tbese  statutes  relatiDg  to  insurance  com- 
panies." 

Tbls  coDstructlon  of  tbe  Alabama  statute, 
made  by  tbe  supreme  conrt  of  that  state,  ft  la 
urged,  is  erroneous,  and  we  are  Invited  to  dis- 
regard it.  but  manifestly  tbe  interpretation  of 
a  statute  of  tbe  state  of  Alabama  by  tbe  su- 
preme court  thereof  under  tbe  circamstanrea 
here  presented  ts  binding  on  us.  Dibble  v.  Bel- 
3731  lingham  Bay  Land  Co,  *168  U.  S. 
68,  78,  41X.  ed.  73,  7S;  Union  Nat.  Bank  v 
Lauinitte,  N  A.  A  O.  B.  Co.  168  V.  S.  825, 
881.  41  L.  ed.  177.  178. 

Reading,  then,  Into  the  Alabama  statute  tbe 
construction  given  thereto  by  tbe  court  of  last 
resort  of  tbat  state,  tbe  argument  of  tbe  plain- 
tlCF  in  error  amouols  to  this,  tbat  although  It 
is  admitted  that  tbe  law  of  the  state  of  Ala- 
bama regulating  tbe  doing  of  insurance  biisi- 
Desa  by  foreign  corporations  Is  not  in  conflict 
witb  tbe  ConatilQtion  of  tbe  United  States, 
nevertheless  we  sbould  hold  that  it  does 
violate  that  Constitution,  because  of  another 
and  separate  law  of  Alabama,  which  it  Is 
serted  would  be  unconstitutional  if  It  were  be- 
fore us  for  consideration.  Of  course,  to  slate 
Ibis  proposittCHi  Is  to  answer  it. 

It  Is  suggested  that  there  ts  no  adequate 
proof  tbat  the  policy  In  controversy  was  Issued 
l^.a  foreign  corporation.  This  Involves  a 
mere  question  of  fact,  which  was  submitted  to 
llie  jury  by  the  trial  court,  and  as  to  whicb  tbe 
supreme  court  of  Alabama  said  there  was  evi- 
dence sufflcfent  for  tbe  consideration  of  tbe 
jury,  and  which  b  not  subject  to  review  here 
on  writ  of  error.  Dower  v.  Rieharda,  161  U. 
S.  650  133:8061;  iZfBticftanan,  158  U.  &  81 
[89:  884]. 

Affirmed. 

Hr.  Justice  Harlaa  dissents. 


tWITED  STATES,  Appt., 
ff. 

ALFRED  H.  ELUOTT  A  al. 

(See  8.  C  Beporter's  ed.  373-880.} 

Redemption  of  land  told  Jor  taxe$. 

Where  lands  have  been  sold  for  direct  taxes  under 
tbe  act  of  Febmorj  ft,  1888,  and  bid  In  br  the 
TTnlted  States,  and  the  time  of  redemption  bai 


yorrn.— At  to  sob  of  Imd/nr  taxes;  iCiieteomiill- 
onee  wUA  ttatvU  tueemary^-tM  note  to  WlUtama  V. 
Pertoa.«:ftUL 
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nra  Umitxd  Statu.  Oct.  Tkbm, 

I  ezpfred.  a  subsequent  puMuae  at  soota  lands 
from  tbe  United  States  br  the  HffstmiaDt  at  pul^ 
lleauotloalanotaredemptJon  orrepurcbase  on 
tbe  part  of  tbe  remalndennen,  and  they  are  eott 
tied  to  the  benefit  of  tbe  statute  of  UBl  gtviog 
oompensatlon  to  ownen  of  proper^  sold  for  4t 
reot  taxes. 

[No.  87.] 

Argwd  Oeteier  19, 1896.  OeOded  XFrnmber  30, 
096. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  Alfred  H.  Elliott  et  at., 
plaintiffs,  against  tbe  United  States,  for  one 
half  of  tbe  assessed  value  of  lands  less  tbe  taxes 
assessed  thereon  under  the  direct  tax  actsi 
Affirmed. 

Statement  by  Hr.  Jnstlce  ShlrMt 
The  facts  of  tbe  case,  as  found  bj  Uie  court 
of  claims,  were  as  follows: 

On  March  18,  1863,  block  01,  In  tbe  town  of 
Beaufort,  South  Carolina,  was  sold  by  the 
United  States  direct  tax  rommlssioner  for 
South  Carolina,  under  the  direct  tax  act  (13 
Slat,  at  L.  294-423),  to  satisfy  a  tax  with  pen- 
alty and  interest,  of  $127.43  assessed  against  it, 
and  was  bid  to  bv  tbe  United  States.  Said 
block  was  assessed  for  taxation  by  tbe  sold 
commissioner  at  $10,000  Subsequently  It  was 
divided  into  two  lots,  eis.,  lot  A,  containing 
buildings,  and  measuring  on  tbe  noitb  line  lOV 
feet:  and  lot  B,  measuiing  oo  tbe  north  line 
207*  feet 

Lot  A  was  resold  November  1, 1866,  at  pub- 
lic auction,  to  T.  R.  S.  Elliott  for  «900  and 
conveyed  to  him.  Lot  B  was  resold  at  public 
auction  to  Thomas  M.  S.  Rbett  for  $225.  At 
tbe  time  of  the  said  sale  for  taxes  tbe  titles  In 
lota  A  and  B,  save  so  much  thereof  as  lies  west 
of  a  line  drawn  parallel  to  tbe  west  line  of  lot 
A 108  feet  west  therefrom,  were  vested  In  T. 
R  S.  Elliott  as  tenant  for  life,  with  remainder 
Id  fee  in  Alfred,  William,  Phcebe,  Ann  C. 
James  C,  Arthur  H..  Isabella  R. .  Selgnley  C, 
Montrose,  and  Apsley  H.  Elliott,  cbudren  of 
the  said  T.  R.  8.  Elliott.  The  said  Apsley  H. 
Elliott  died  in  the  year  1807,  and  the  otber 
mentioned  children  are  bis  heirs  at  law.  The 
said  Thomas  R.  S.  Elliott  died  in  1876.  Tbe 
surviving  children,  who  are  tbe  claimants, 
were  of  tender  years  during  the  late  dvil  war. 
The  value  of  that  part  of  block  01  owned  by 
tbe  claimants  is  twenty-nine  tbirtietbs  of  tba 
whole  value  of  said  block. 

*ThomaB  R.  S.  Elliott,  the  tenant  for  [375 
life,  adhered  to  the  cauaCjOf  tbe  rebellion,  and 
on  the  occapalion  of  Port  Royal  1^  tha  Uaicn 
troops  In  November.l86L,1eftSt  Helena  Islsnd. 
with  all  tbe  population  |6f  those  Islands,  and  re- 
mained away  until  after  tbe  dose  of  the  war. 
During  the  entire  period  of  his  absence  SL 
Helena  island  and  the  adjacent  Islands  wera 
occupied  by  United  Sitates  troopr  and  had  been 
entirely  abandoned  byytbe original  inbabitaota. 
After  the  purchase,  in  JNovember,  1866,  by  T. 
B.  8.  Elliott,  the  property  was  adsed  under 
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execultoo  and  sold  as  bis  property.  Subse- 
qaentlT  Uw  parchaser  of  the  property  at  sher 
Bta  nie  banded  to  tbe  widow  of  T.  &  S.  El- 
liott tbe  Talue  of  her  dower  In  tbe  property. 
No  part  of  tbe  property  baa  come  into  tbe  poa- 
aessioD  or  ownership  of  tbe  claimants,  or  any 
one  of  them,  tbrouxb  the  said  T.  K.  8.  Elllou. 
Tbe  claimants  bave  not  repurchased  or  re- 
deemed any  part  of  nld  property  from  the 
United  States,  nor  haaany  purchase  been  made 
or  iDtanded  to  be  on  their  account. 

On  tbia  state  of  facta  the  court  of  claims 
found  that  tbe  claimants  were  entitled  to  re- 
cover, and  on  May  8,  1898,  entered  judgment 
In  their  farorfor  the  sum  of  $4,l85.lRl.  Krom 
tbia  Judgment  an  appeal  was  taken  and  allowed 
to  tbia  court. 

Jfiwn.  J.  £.  Dodife,  AssisUnt  Attorney 
General,  and  Q^rge  H.  Gorman,  Assist- 
ant Attorney,  for  appellant 

Tbe  act  of  March  3, 1891  {26  Stat,  at  L.  88S). 
S  4,  after  proTidiog  for  the  repayment  of  one 
half  of  the  aascued  value  of  certain  real  estate 
which  had  beeo  told  tor  direct  taxei,  recites 
Uiis  proTiso: 

"That  In  all  cases  where  anch  owners,  or 
penoBS  claiming  under  them,  hare  redeemed 
or  purchased  sam  lands,  or  any  part  thereof, 
from  tbe  United  States,  they  sball  not  receive 
compensation  for  such  |Mrt  so  redeemed  or 
purdiased." 

We  hold  that  tbe  facta  of  this  case  show  the 
respondents  to  fully  and  completely  within 
the  exclusion  of  this  proviso. 

Vkaptin  V.  United  Stata,  29  Ct  CI.  281: 
Lamborn  v.  DioHnton  County  ConiT$.Vl'[3.  S. 
181.  184  124:  926.  928];  Nooaan  v.  BraUy,^^ 
U.  8.  a  Black.  499-506  [17:  878-880];  Vameif 
T.  Utetena,  22  He.  881. 

If  a  tenant  for  life  neglecta  or  refuses  to 
pay  the  taxes,  a  receiver  may  be  appointed  to 
take  so  much  of  tbe  rent  aa  Is  necessary  for 
that  purpose  and  to  discbarge  that  obligation. 

Gaimt  V.  Ohabert,  8  Edw.  Cb.  812. 

It  is  thoroughly  settled  that  a  tenant  for  life 
cannot  purchase  at  a  tax  sale,  uor  acquire  an 
interest  adverse  to  the  reversioner  or  remainder- 
man by  obtaining  an  assignment  of  the  tax  title. 

Pfttftan  V.  Boylan.  85  Wisi  679;  Fariwy  v. 
Steveru,  22  He.  881;  Prettyman  v.  Wal^ton,  84 
III.  175-191;  OUeman  v.  Selgore,  52  Iowa,  88; 
iWnofcv.  Shensood,  4  Blatcbf.  112:  Arnold  v. 
amWt,  8  Bush.  168;  StowU  v.  Auttin,  16  Ua. 
TOO:  Stewari  v.  Mathtnv,  66  Hiaa.  21:  Jonea  v. 
M«rria.  60  Miss.  747;  1  Wasbb.  Beal  Prop. 
9ih  ed.  182;  Black.  Tax  Titles.  §  380. 

It  is  entirely  unnecessary,  however,  to  mul- 
tiply authorities  on  tbe  sutgect. 

As  was  said  by  Judge  Cooley  and  approv- 
ingly quoted  by  this  court  in  Lamborn  v.  Diek- 
inton  County  Oomn.  97  U.  8.  181,  184  (24:- 
926, 928),  "the  principle  Is  universal,  and  is  so 
entirely  reasonable  as  scarcely  to  need  tbesup- 
port  of  authorities;'*  or,  as  was  said  by  tbe 
court  of  claima  In  Ohmtin  v.  United  Stat^, 
S9  Ct  CI.  281.  "tbe  authorities  are  abundant 
and  are  all  one  way." 

The  term  "owner"  as  used  in  the  act  applies 
to  the  life  tenant  Under  the  decisions  of  the 
court  of  ddiais  Uie  term  Is  held  to  embrace  all 
persona  who  have  any  astala  In  the  property. 

Sodgmr.  Vn^  Stalm,  »1  <X  CI  m-.  EU 
1«  IT.  S. 


liott  V.  United  Statet.  20  Ct  01.  828;  Ouihbert 
T.  United  State*.  20  Ct.  CI.  178. 

When  this  life  tenant.  Thomas  R.  8.  Elliott, 
repurchased  tbe  real  estate  in  question  from ' 
tbe  United  States.  It  was  a  purchase  for  the 
benefit  of  the  respondents,  the  remaindermen. 
It  follows  that  tbe  property  having  t>een  pur- 
chased from  tbe  United  Stales  "by  tbe  owner, 
or  those  under  whom  he  claims,"  tbe  respond- 
ents are  the  terms  of  the  Ist  proviso,  M  of 
the  act  of  March  S.  18B1,  expressly  inhibited 
from  recovery,  and  that  tbe  judgment  rendered 
in  their  favor  was  erroneous. 

The  life  tenant  must  pay  tbe  taxes,  and  if  be 
does  not  do  so  and  tbe  property  be  sold  and 
bought  by  him,  such  purchase,  tbe  law  says, 
ahall  l>e  for  tbe  beneQt  of  ibe  remainderman, 
whether  tbe  life  tenant  ao  Intends  it  or  not 

In  Joj/ee  V.  Qunnelt,  2  Rich.  Eq.  260,  it  U 
held  that  a  life  tenant  Is  a  trustee  by  implica- 
tion of  law  for  the  t>eoeflt  of  bis  remamdermen. 

Smith  V.  Daniel,  2  UcCord  Eq.  148,  149,  16 
Am.  Dec.  Oil;  tnarke  t.  Deemux,  1  B.  0.  N. 
172. 

Mr.  tmmam  Lowndra.  for  appellees: 
It  haa  not  been  disputed  that  a  remainder- 
man Is  an  owner  within  the  meaning  of  this 
statute. 

Mills,  Em.  Dom.  gg  65.  78;  Randolph.  Em. 
Dom.  %  302;  Wataoa  v.  JITw  York  C.  B.  Oo.  47 
N.  Y.  162, 

It  is  not  assated  that  there  was  any  redemp- 
tion of  the  land,  or  that  there  waa  any  ac- 
tual purchase  of  it  by  tbe  appelleen  or  on  their 
account,  from  tbe  United  States.  Tbe  flndinga 
of  fact  expressly  ncj^ative  a  redemption  of  any 
such  purchase.  Tbe  court  of  ctaims  found 
that  tbe  appellees  did  not  redeem  or  repurcbase 
any  part  of  said  property  from  the  United 
States,  and  that  tbe  purchase  of  tbe  said 
Thomas  R.  8.  Elliott  waa  not  intended  to  be 
oo  Ibeir  account 

The  purchase  of  tbe  life  tenant  did  not,  In 
the  circumstances  of  this  case,  come  witbin 
this  principle  and  did  not  inure  to  tbe  benefit 
of  tbe  remaindermen. 

The  alleged  right  of  tbe  remaindermen 
against  the  life  tenant,  if  it  exists,  did  not  con- 
stitute tbe  former  purchasers  within  the  mean- 
Ingof  tbe  proviso  of  tbe  act  of  March  2, 1891. 

So  far  aa  regards  the  rule  that  a  tenant  for 
life  In  purchasing  at  tax  sale  is  a  trustee  for 
tbe  remaindermen,  that  rulebas  no  application 
to  tbe  present  case,  as  the  life  tenant  Tbomas 
R  8.  Elliott,  did  not  purchase  at  the  tax  sale. 

Tbe  tax  sale  was  made  in  March,  1868,  and 
tbe  land  was  bid  off  to  tbe  United  States,  by 
virtue  of  wbicb  proceedings  tbe  legal  title 
vested  in  tbe  United  States.  Tbe  purchase 
by  tbe  life  tenant  was  made  more  than  three 
years  afterwards,  to  wit,  on  the  1st  of  Novem- 
ber. 1866,  when  tbe  United  Stales  offered  at 
public  auction  to  the  highest  Ijidder  said  lot  A, 
to  which  it  had  oblaioed  title  under  the  previ- 
ous tax  sale.  At  this  auction  tbe  tenant  for 
life  waa  the  successful  bidder. 

The  remedy  granted  to  tbe  remaindermen 
goes  upon  the  ground  of  constructive  fraud  by 
the  life  tenant. 

Black.  Tax  Titles,  2d  ed.  %%  276, 566;  TVanJfc 
V.  Arnold,  78  Iowa.  870;  Undley  v.  Snett.  80 
Iowa,  1<W;  Thorington  v.  Montgomery,  88  Ala. 
548;  Bernal  t.  LynA,  87  CaL  185;  Quynn  t. 
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MeOavUM,  82  Ark.  109;  Bameu  j.  Sttvent,  83 
He.  SSI;  PUtif  t.  Maya,  19  Fla.  881;  BathvteU 
T.  i^truvM,  67  U.  S.  2  Black.  618  (17:  809); 
Branson  r.  Taney,  1  Dev.  Eq.  77;  Flidan  t. 
Bwton,  25  Wis.  679. 

It  Is  ippsreot  from  all  these  decisions  that 
the  ground  of  relief  granted  to  the  remafoder- 
men  is  fraud.  In  all  of  tbem  there  was  col- 
lusion between  the  life  tenant  and  the  nominal 
purchaser. 

To  briue  the  present  case  within  this  priaci- 
pie  It  would  be  necessary  to  sbow  that  the  life 
tenant  stood  by  and  permitted  the  tax  sale  to 
be  made  with  the  purpose  of  carryios  out  a 
fraudulent  intent  to  devest  the  remaiodenneo 
of  their  title,  and  that  there  waa  a  corrupt  ar- 
rangement between  him  and  the  United  States, 
by  which  the  latter  was  to  purchase  at  a  tax 
Hale  and  to  resell  to  him,  the  life  tenant,  at  a 
nominal  price. 

The  failure  of  the  life  tenant  to  pay  the  di- 
rect tax  was  not  a  part  of  a  scheme  to  commit 
a  fraud,  but  the  xesult  of  a  common  calamity 
In  which  both  the  Ufa  tenant  and  remdnder- 
men  were  involved. 

The  act  of  February  6, 1888,  cont«nplated 
an  absolute  sale  to  the  United  Slates,  and  the 
tenant  for  life  could  not  at  that  tiqie  have  laid 
a  scheme  for  the  repurchase  of  the  land. 

Id  caaes  of  this  class  one  of  the  evidences  of 
fraud  Is  that  the  life  tenant  has  bought  the 
property  for  the  tax  or  a  nominal  sum.  In  this 
case,  on  the  contrary,  the  life  tenant  bought  at 
a  public  auction  conducted  by  the  officers  of 
the  United  Stales,  under  a  statute  which  gave 
him  no  privilege.  He  could  purchase  only  in 
competition  with  all  the  world  and  by  being 
the  highest  bidder  and  by  paring  value  for  the 
property.  He  was  a  bona  fiiiJe  purchaser  for 
value. 

No  reasonable  ground  can  be  suggested  for 
holding  that  the  life  tenant  should  not  be  al- 
lowed to  purchase  at  the  tax  sale  under  the  act 
of  1866  on  his  own  account  and  to  retain  his 
puichaae.  By  purchasing  he  did  no  harm  to 
the  remaindennen.  and  oy  abstaining  from 
gurchaaiog  would  bate  worked  them  do  bene* 

The  present  caae  Is  one  of  purchase  by  the 
life  tenant,  and  not  of  redemption.  The  two 
proceedings  should  be  carefully  distinguished. 

In  the  present  case  there  was  no  redemption, 
but  an  entirely  different  proceeding,  eft.,  a  sale 
to  a  third  poson  and  a  release  by  Uiat  third 
person  to  Uie  tenant  for  life. 

If,  for  the  sake  of  argument.  It  be  assumed 
that  remaindermen  have  rights  in  the  land,  as 
alleged,  by  virtue  of  the  purchase  of  a  life  ten- 
ant, they  cannot,  by  virtue  of  such  rights,  be 
aald  to  have  "purchased"  the  land  within  the 
meaning  of  toe  proviso  of  the  act  of  March 
8, 1891. 

EndUch,  XaterpietttloB  of  Statutes,  gg  107, 

\m. 

Mr.  Jasdoa  Shlru  delivered  the  opinion  of 
the  court: 

The  act  of  February  6,  3868  (12  Stet.  at  L. 
84),  laorlded  tot  the  collection  of  direct  taxes 
in  InsarfectioDaTy  districts  within  the  United 
States,  brf  subjecting  lands,  on  which  such 
taxes  had  been  assessed  and  remained  unpaid, 
to  public  sale  to  the  highest  bidder  for  a  sum 
*76 
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not  leas  than  the  taxes,  penalty,  and  oosts,and  10 
per  cent  per  annum  on  said  tax.  The  act  eon- 
tained  a  provision  that  the  tax  commissioners 
should  be  authorized  to  bid  In  such  lands  for  the 
United  States  ata*sum  not  exceedlng[377 
two  thirds  of  the  assessed  value  thereof,  unless 
some  person  should  Md  a  larger  fom.   It  also 

Save  a  right  of  redemption  to  minora,  nonreal- 
ent  aliens,  loyal  citizens  beyond  seas,  guard- 
ians or  trustees  of  persons  under  legal  disabil- 
ities, at  any  time  within  two  years  of  such  sale. 

The  land  of  theclalmants  wassoldon  March 
8,  1868,  and  bid  In  bv  the  United  States  for  the 
sum  of  $1,100.  Subsequently,  November  1, 
1866,  the  ITnited  States  sold  at  public  auction 
that  portion  of  its  land  described  as  lot  A  to  T. 
R  B.  Elliott  for  $200,  and  the  same  was  con- 
veyed to  bim.  Said  Elliott  died  In  1876. 
During  his  lifetime  the  land  was  seized  under 
execution  as  bis  {woperty  and  sold,  and  never 
afterwards  came  into  hla  possession  or  that  of 
the  claimants. 
The  act  of  March  a,  1881  (SO  Stat  at  1^  828), 

Brovided  for  the  return  to  the  owners  of  lands 
id  in  for  taxes  and  subsequently  resold  of  any 
excess  received  by  the  United  Stales  beyond  the 
amount  of  the  tax  assessed  tbereon,  and  also 
for  a  certain  rate  of  compensation  to  the  own- 
ers of  property  sold  for  direct  taxes.  The  4th 
section  of  that  act  contained  the  following: 

"That  it  shall  be  the  duty  of  the  Secretair 
of  tbe  Treasury  to  pay  to  such  persons  as  shall 
apply  therefor  and  furnish  satisfactory  evi- 
dence that  such  applicant  waa  at  the  time  of 
the  sales  the  legal  owner,  or  is  the  heir  at  law 
or  devisee  of  the  legal  owner  of  such  lands  as 
were  sold  In  the  parishes  of  St.  Helena  and  St. 
Luke  In  the  state  of  Bouth  Carolina,  under  the 
said  acta  of  Congress,  the  value  of  said  lands, 
In  the  manner  following,  to  wit:  To  tbe  own- 
ers of  the  lots  in  the  town  of  Beaufort,  one  half 
of  the  value  assessed  tbereon  for  taxation  by 
the  United  States  direct  tax  commissioners  for 
South  Carolioa;  to  the  owners  of  lands  which 
were  rated  for  taxation  by  the  state  of  South 
Carolina,  as  being  usually  cultivated,  $S  per 
acre  for  nch  acre  thereof  returned  on  the 

{>roper  tax  book;  to  the  owners  of  all  other 
anas,  $1  per  acre  for  each  acre  thereof  re> 
turned  on  said  tax  book:  Provide,  That  In  all 
CB8<>8  where  such  owners,  or  persons  clairoine 
under  them,b8ve  redeemed  or*purchase(U37  8 
said  lands,  or  any  part  thereof,  from  tbe  United 
States,  they  shall  not  receive  compensation  for 
such  part  so  redeemed  or  purchased;  and  any 
sum  or  sums  held  or  to  be  held  by  tbe  said 
state  of  South  Carolina  in  trust  for  any  such 
owner  under  §  8  of  this  act  shall  be  deducted 
from  tbe  sum  due  to  such  owner  under  thepro- 
visioDSof  this  section:  And prov^ted^  fitrtMr, 
That  in  all  cases  where  said  owners  have  here- 
tofore received  from  tbe  United  States  the  sur^ 

{>lus  proceeds  arising  from  tbe  sale  of  their 
ands.  such  sum  shul  be  deducted  from  the 
sum  which  they  are  entitled  to  receive  under 
this  act    .  . 

This  suit  was  brought  by  the  appellees  In  tbe 
court  of  claims  to  assert  toetr  claim  as  tbe  own- 
ers In  fee  simple  in  remainder  of  block  91,  com- 
posed of  lots  A  and  B,  to  |f  tbs  of  one  half  of 
tbe  value  assessed  for  taxation  on  said  block 
by  tbe  United  States  direct  tax  commissioners 
for  Booth  Carolina.  The  court  of  daima 
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foand,  among  other  fiodlngi,  that  the  clsim- 
aots  bad  not  repurchased  or  redeemed  any  part 
of  lot  A  from  the  United  States;  nor  bad  an^ 
purohaM  beeo  made,  tnteoded  to  be,  on  their 
Moount:  aod  reodered  judgmeDtfn  the  clalm- 
anta  io  the  sum  of  $4,709.32.  helog  Uths  of 
one  half  of  the  aaseased  value  of  block  91.  leai 
the  taxes  assessed  thereon  under  the  direct  tax 
acta.  From  so  much  of  thb  ludement  as  re- 
lates to  one  half  of  the  assessed  value  of  lot  A 
tbe  United  Btatet  has  appealed  to  tUa  court. 
There  is  no  controren^  to  n  mneh  of  tbe 
jad^ment  as  relatea  to  lot  B. 

The  United  Slates  do  not  dalm  that  tbe  ap- 
pelleea.  aa  remaindermen  !n  fee,  are  not  own- 
ers, within  tbe  meaning  of  tbe  statute;  but  they 
ODD  tend  that  the  claimants  are  witbln  tbe  ex- 
clusiott  of  the  proriso  that  Id  all  casea  where 
each  owners,  or  persone  claiming  under  them, 
hare  redeemed  at  repuTchased  said  lands,  or 
any  part  thereof,  from  tbe  United  States,  they 
shall  not  receive  compensation  for  such  p«it8o 
redeemed  or  purchased. 

As  already  stated,  the  court  of  claims  found, 
as  a  fact,  that  tbe  claimants  had  not  redeemed 
or  repurchased  any  part  of  lot  A,  nor  bad  any 
Durcbase  thereof  been  made  on  their  aecouot. 
But  tbisflndingis alibied  by  the  United  States 
379J  to  *have  been  based  on  an  erroneous 
view  of  tbe  law.  that  the  claimants  must  be 
deemed  to  have  repurchased  lot  A  because  T. 
R  8.  Elliott,  the  life  tenant,  bad  purchased 
said  lot  A  at  tbe  public  sale  made  1^  the  gov- 
wnment  in  1886^ 

Tbe  theory  of  the  goveronuDt  li  that  the  life 
tenant  was  so  far  a  trustee  or  representative 
of  the  remaindermen  that,  when  he  purchased 
at  the  public  sale  in  1860  he  acted  as  well  for 
those  in  remainder  as  for  himself.  To  sustain 
this  view  tbe  counsel  forthe  United  States  point 
to  tbe  samerous  cases  in  which  it  has  been  held 
that  a  tenant  for  life  cannot  purchase  for  him- 
aelf  at  a  taz.aale,  or  acquire  an  interest  ad- 
verse to  the  reversioner  or  remaioderman  by 
obtaining  an  assignment  of  tbe  tax  title. 

Unouestionably,  tbose  cases  do  declare  that, 
SB  it  u  the  duty  of  the  life  tenant  to  pay  tbe 
taxes,  be  cannot,  by  buying  the  property  at  a 
tax  sale  or  by-buying  from  a  pur<uiaser  at  such 
Bale,  take  advantage  of  his  own  wrong  and  set 
vpa  title  80  acquired  against  tbe  remaindermen. 

But  does  the  principle  of  such  decisions  ap- 
ply to  a  case  like  tbe  present? 

That  principle  is  that  one  whose  duty  It  Is  to 
keep  tbe  taxes  paid  cannot,  as  against  those 
who  had  a  right  to  rely  on  his  perforhiance  of 
such  duty,  sacccasfnlly  assert  a  title  oilginat- 
Ing  in  hia  derellctloo  of  duty.  In  all  the  cases 
cited  the  question  was  between  the  life  tenant 
and  tbe  remaindermen.  In  the  present  case 
the  doctrine  is  invoked,  not  in  protection  of 
tbe  remaindermen,  but  to  their  detriment. 
Tbe  argument  is  that,  because  the  remdnder- 
men  might,  by  proceeding  In  equity,  have  had 
It  declared  that  the  title  purchased  by  tbe  life 
tenant  at  a  public  sale  inured  to  their  benefit, 
it  therefore  follows  that  they  must  be  regarded 
to  have  been  purchasers  at  said  sale,  and  be 
now  precluded  from  the  beneflu  of  tbe  act  of 
1891. 

An  important  circumstance  is  that  T.  R.  S. 
Elliott  did  not  buy  the  property  at  tbe  tax  sale  In 
1 863;  nor  did  be  boy  from  an  agent  or  go-  between 
1G4  U.  R. 


whobousbt  at  that  sale;  nor  did  he  redeem  tbe 
land  under  the  provisions  of  the  tax  law.  He 
bought  at  the  public  sale  in  1866;  the  time  for 
redemption  'having  long  expired,  wben[380 
the  United  Btatea  gave  a  fee-simple  title,  free 
from  encumbrances,  to  the  purchaser.  If  any- 
one else  than  the  former  life  tenant  had  pur- 
chased at  that  sale,  it  is  indisputable  that  the 
present  claimants  would  have  bad  a  right  to  re- 
cover tbe  money  comlneto  them  as  owners  un- 
der the  act  of  1891.  T.  R.  &  ElUoU  was  under 
no  obligations  to  bid.  and  we  are  unable  to  see 
that  bis  doing  so  changed  tbe  relations  be- 
tween the  United  States  and  tbe  appellees. 
If  the  creditors  of  T.  R.  8.  Elliott,  Instead  of 
awaiting  bis  action  in  possessing  himself  of 
the  title  of  the  United  Sutes  to  the  prop^ty, 
and  then  seizing  It  in  execution,  bad  tbemselver' 
bought  at  the  sale,  the  substantial  facts  would 
have  been  Just  what  Uiey  now  are.  It  was 
found  as  a  fact,  by  tbe  court  of  daims,  that  In 
buying  at  the  auction  aale  T.  R.  8.  Elliott  did 
not  act  for  or  on  account  of  tbe  remaindermen, 
and  we  do  not  feel  constrained  to  extend  a 
doctrine  devised  for  the  protection  of  eeatvU 
que  truant  so  as  to  operate  to  their  injury. 

As,  then,  tbe  an>ellees  irere  admittedly 
owners;  aa  they  themselvea  neither  purchased 
nor  redeemed  tbe  land;  and  as  they  are  not 
held  by  any  necessary  intendmentof  law  to  have 
been  represented  by  the  actual  purchaser, — it 
follows  that  they  are  entitled  to  tbe  benefit  of 
tbe  remedial  statute  of  1891.  aod  the  deerte  of 
the  Court  if  Clttim*  to  that  ^eet  (a  aeeording^ 


LEWIS  H.  STONB,  Appk, 
o. 

UNITED  STATES  and  tbe  Oh^ymna  and 
Arapahoe  Indians. 

(Sea  8.  G.  Beporter's  ed.  8a&-88U 

Findinfft  ^  maU  cf  elai'nw— <!piiitot— OMd^ 
fying  findinet. 

1.  TheflndlDgsof  theoon«of idabnsloBaaatlon 
at  law  detertnlne  all  matcera  of  fsot  prectseljr  aa 
tbe  verdict  of  a  Jurr- 

S.  A  statement  fn  tbe  opinion  of  tbe  oourt.  thatit 
bas  no  reason  otber  Mum  tbe  lapse  of  tune  and 
tbe  Inaotfon  of  the  olalmant  to  dlsoradlt  the 
wltneasea  or  sospeot  a  claim  whtob  was  over 
twenty  years  old,  which  was  supported  by  only 
two  wltDeases,  and  wbloh  the  court  found  was 
not  suflJolentJy  proved,  does  not  lay -dowo  ao  arbi- 
trary rule  of  evidenoeas  to  tbe  number  of  wtt- 
neeses  nqnired  In  different  classes  of  esses,  Init 
la  on^  a  flndins  that  the  proof  Is  not  sufflclent. 

8.  Tbla  oourt  cannoe  refer  to  the  optnloo  of  the 
oourt  ttelow  for  the  purpose  of  oklnff  put,  ood- 
trollfaie,or  modlfytufT  tbosoopeot  ttaeflndloAsctf 
that  ooort. 

[Ko.  118.] 

Argued  Jffiwmfter  4,  1396.   Decided  Ifotember 

SO,  1896. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  In  favor  of  defendants,  the  United 
States  et  al. ,  In  an  action  brought  by  Lewis  M. 


NOTE.--Z7iat  the  Suprcmt  Court  voUXmAnvimthe 
diiantUmani  aetkm  of  tfcs  eourt  teloto^  see  note  to 
Barrow  v.aiU,U:IA 
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Stone,  plafDtfff.  to  recover  the  ralue  of  prop- 
orty  tabeo  or  dnitroyed  bj  the  iDdlanSb  AS- 

firmed. 

See  Bame  case  bdow.  39  Ct.  CL  111. 

StatemeDt  hj  Mr.  Justice  Breweri 
381]  *0d  April  16,  1891,  appellnnt,  aoder 
autbority  of  tbe  act  of  March  8, 1891  (36  Btat.  at 
L.  651),  filed  bis  petitloo  to  tbe  court  of  claims 
to  recover  tbe  sum  of  912.876  for  certain  prop- 
erty, to  wit,  two  geldiDgB.  of  tbe  value  of  fSOO 
each,  and  Dinety-ooe  bead  of  borsea,  of  the 
value  of  $126  each,  alleged  lo  have  been  taken 
ordesiroyed  by  tbe  Cheyenne  and  Arapahoe  In- 
dians on  November  17,  1867.  A  traverse  hav- 
loi*  been  filed,  the  case  was  submitted  to  tbe 
court  upon  tbe  evidence.  Certain  findings  of 
fact  were  made,  the  second  of  which  la  as  fol- 
lows: 

"Tbe  depredation  was  comteltled  on  tbe  17tb 
of  November,  1867,  near  tbe  town  of  Fort  Col- 
lins, tB  Larimer  county.  Cokirado,  by  the  de- 
fendant Indians.  The  claimant  never  pre- 
sented this  claim  to  the  Department  of  tbe  In- 
terior nor  to  CoDgrees  nor  to  any  officer  or 
iiceot  of  tbe  froveroment  until  bis  petition  in 
Ibis  case  was  filed  in  this  court  on  the  16th  of 
April,  1891.  It  ia  supported  only  by  the  testi- 
mony of  the  claimant  himself  and  one  witneaa. 
Since  the  oldmaot  tetitSed  be  basflled  bia  own 
«x  parte  affidavit,  statinir  that  tbe  witness 
above  referred  to  'is  the  only  person  witb 
whom  I  am  acquainted  who  is  familiar  with 
tbe  tbeft  complained  of,'  and  that  of  thirteen 
persons  wbo  followed  tbe  Indians  at  tbe  time 
they  took  bis  horses  he  does  not  know  tbe 
wberenbouls  of  any  except  tb6  witness  pro- 
duced, and  that  he  bad  used  every  endeavor  lo 
discover  (he  other  witnesses,  but  can  secure  no 
information  except  that  they  are  dead.  The 
court  is  not  satisfied  by  this  evidence  as  to  tbe 
extent  of  tbe  depredation  or  tbe  value  of  the 
property." 

Upon  this  finding  judgment  was  entered  in 
favor  of  tbe  defendants  (S9  Ct.  CL  111), 
'  from  which  judgment  the  cidmant  appealed  to 
this  court. 

^fwn.  Charles  A.  Keiffwin,  J.  M.  WU* 
son*  tl^mvel  f^elldbarger,  and  Wm,  B.  Mai- 
thetct  for  appellant. 

Mr.  Charles  B.  Howrj.  Assiataot  Attor- 

nery  General,  for  appellees. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

382]  *Tbeflndlng8of  tbe  court  of  claims  In 
an  action  at  law  determine  all  matters  of  fact 
'  precisely  as  tbe  verdict  of  a  jury.  34  Stat,  at  L. 
605.§§2.  7;  26  Stat,  at  L.  851.  1.  4; 
mare  v.  Cnited  States,  98  D.  8.  006,  610r23: 
069,  960]:  MeCluTe  v.  XTnited  Slate*.  116  XT.  8. 
145i;20:672] 

That  court  finds  that  tbe  claimant,  upon 
whom  r«st8  tbe  bniden  of  proof,  has  not  proved 
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the  extent  of  tbe  depredation  or  the  value  of 
tbe  property,  and  there  being  thus  a  case  of  % 
failure  of  proof  judgment  properly  went 
against  the  party  upon  whom  the  burden 
rested.  Counsel  for  appellant  contend  that 
the  court  of  claims  bas  attempted  to  create  a 
rule  of  evidence  as  to  tbe  number  of  witnesses 
required  iu  different  classes  of  cases.  Beyond 
the  language  of  this  finding  they  call  our  at- 
tention lo  the  opinion  in  which,  after  a  refer- 
ence to  tbe  peculiar  clrcumatanccs  of  tbia  case, 
tbe  court  observes:  "The  court  bas  no  reason 
in  this  particular  case,  other  than  the  lapse  of 
time  and  the  inaction  of  Oie  claimant,  to  dis- 
credit tbe  witnesses  or  suspect  tbe  claim,"  We 
cannot  so  Interpret  the  finding  or  tbe  opinion. 
We  do  not  understand  that  either  lays  down 
any  arbitrary  rule  of  evidence,  as,  for  Instance, 
that  a  claim  ten  years  old  must  be  proved  1^ 
at  least  two  witnesses,  one  twenty  years  old 
three  witnesses;  and  so  on.  Such  action  would 
be  legislative  ratber  than  judidal.  The  court 
simply  refers,  and  properly,  to  tbe  age  of  tbe 
claim,  tbe  failure  to  present  It  for  such  a  length 
of  time  and  tbe  meagreness  of  tbe  testimony 
now  offered  to  substantiate  it.  and  then  floda 
that  such  testimony,  as  to  two  essential  facts 
in  tbe  claimant's  case,  to  wit,  the  extent  of  the 
depredation  and  the  amount  of  the  loss,  is  not 
sufficient.  It  is  true  tbe  court  does  not  find 
that  tbe  witnesses  have  sworn  falsely,  but  that 
is  not  esscnital  even  when  that  is  its  belief. 
To  say  tbat  tbe  testimony  is  not  aatisfactory  is 
more  polite  and  less  olEoisiTe,  and  at  Uiesame 
time  equally  sufficient.  More  than  thst.  it  is 
the  very  languageof  thestatute(g4):  "But  tbe 
claimant  shall  not  have  judgment  for  bis  claim , 
or  for  any  part  thereof,  unless  be  shall  establish 
the  same  by  proof  satisfactory  to  the  court." 
We  do  not  mean  to  intimate  that  tbe  court  in 
this  *c&se  believed  that  the  witnesses  [383 
committed  perjury.  On  tbe  contrary  it  may 
well  be  that  it  simply  found  the  testimony  so 
confused,  so  lacking;  in  distinctness  and  pre- 
cision,as  to  enggest  a  weakeniog  of  tbe  memory 
through  lapse  of  time,  and,  therefore,  not  the 
satisfactory  projf  required  of  these  essential 
facts. 

We  are  not  at  liberty  to  refes  to  tbe  opinkn 
for  the  purpose  of  eking  out,  controlling,  or 
modifying  tbe  soope  of  the  findings.  Britiak 
Queen  Min.  Co.  v.  Baker  8.  Min.  Co.  189  U.  8. 
222  [86:  1471:  Leknm  v.  Diekton,  146  U.  8.  71 

E78];  &iltonetaU  v.  BirtvieU,  ISO  U.  8. 4l7 
1381.  Neitber  is  this  a  case  like  United 
r.  Clark,  96  U.  8.  87  [34: 696],  in  which 
In  one  finding  was  stated  tbe  testimony,  and  In 
another  the  conclusion  as  lo  the  ultimate  fact, 
in  which  case  the  court  held  tbat  It  might  con- 
sider tbe  sufficiency  of  sucb  tesdmony  to  es- 
tablish tbat  prlnci{wl  fact,  for  here  the  finding 
does  not  disclose  tbe  testimony,  bnt  only  de- 
scribes its  oharacter.  and,  without  questioning 
its  competency,  simply  dedazei  Ita  insnffl* 
deny. 
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BOBTHERN  PACIFIC  RAILROAD  COM- 
PANY. Hff.  in  Srr„ 
e. 

LEONARD  P.  COLBURN. 
(Bee  a.  0.  Beporter^ed.  888-3R8J 
federal  quetlion — ruling  cf  land  d^rtment. 

L  A  Federal  qaestloa  prswDted  bT  an  uqsuc- 
iiMifnl  4jl^n  of  title  br  defendant,  ■  ndlroad 
QOmpanr,  under  a  oonirreesional  land  grant.  It 
not  made  Ineffectual  u  ue  basis  of  a  wrtt  of 
error  by  Uw  fact  tbat  Its  answer  also  seta  up  oer> 
Uin  prooeedlogB  In  tbe  land  department  and 
the  deolslon  of  that  department  that  the  land 
was  excepted  from  the  oompanr't  gnxit.  when 
tUa  was  set  up  merdj'  to  show  tbat  sacb  deol- 
tfonwas  Ineffeotireandasan  answer  to  plaintUTs 
elalin  that  It  was  oootrolUiw  in  his  fatror. 

■.  AnUngottba  land  depanmeot  tbat  oeonpa- 
tfonandoaittvation  without  fllincr  any  <daim  in 
the  land  offlce  will  exempt  laftd  from  a  vrant  la  a 
decision  on  a  matter  of  law  which  la  not  conclu- 
slTe  on  the  pailiee  against  an  attempt  to  review 
it  in  the  eourta.  although  the  deaUon  as  to  the 
teet  of  oooupatlon  mar  be  eonolnslTe. , 

[No.  70.] 

Atmud  Oetobertr,  1SS6,  Bedded  November  80. 

im. 

IN  BRROR  to  tbe  Supreme  Court  of  Mod- 
tana  to  review  a  judgment  of  that  court 
which  affirmed  a  jud^eot  of  the  District 
Court  of  the  Couotj  of  Gallatin,  MoDtana,  in 
favor  of  plaintiff,  Leonard  P.  Colburn,  afcaiost 
tbe  Northern  Pacific  Rallroi^  Company  for 
moneys  ^aid  as  the  contract  price  of  a  tract  of 
land  conveyed  by  drfendont  to  plaintiff,  the 
title  to  ivhicfa  was  not  good.  There  was  also 
■  motion  to  dismiss.  Retened,  and  case  re- 
manded for  further  proceedioga 
See  same  case  below,  13  Mont,  47S, 

Statement  by  Mr.  Justice  Brewert 
Od  April  S8,  1893,  defeDdaot  In  error,  as 
plaintiff,  filed  in  tbe  district  court  of  the  county 
384]  of  Oallatin,  Montana,  bfa  'complaint 
agaioflt  the  railroad  company  to  recover  a  sum 
of  money  paid  as  tbe  contract  price  of  a  tract 
of  land  conveyed  by  it  to  him.  The  contract 
was  alleged  to  have  been  made  on  January  lit, 
1886,  by  the  company,  with  Nathan  Inosl, 
wbo,  in  the  same  year,  transferred  bis  tntenst 
to  John  R.  Foster,  wbo.  In  1888,  in  like  man- 
ner conveyed  to  tbe  plaintiff.  Payments  by 
the  terms  of  tiie  contract  were  to  be 
made  and  were  made  on  January  16  of 
tbe  years  1886,  1887,  188ft,  1889,  1890,  and 
1891.  The  complaint  further  alleged  tbat 
Che  railroad  company  did  not  have  and 
could  not  convey  any  title  to  the  land;  tbat  In 
January,  1891,  in  certain  jproceediogs  In  con- 
test, the  Becretaiy  of  the  Interior  decided  that 
the  land  did  not  pass  uuder  the  land  grant  to 
the  railroad  company,  but  was  subject  to  entry 
and  patent  under  tbe  general  land  laws  of  the 
TJoited  States,  and  that  during  that  year  a 
patent  wu  Inued  to  tbe  plalntl£ 


Nora.— ^  to  prs-mptton  righu,  see  note  to 
Onlted  States  v.  Vltigetald,  10:  TSL 

.As  to  land  ffranto  to  raOnMUti,  see  note  to  Kansas 
P.  R.  Co.  V.  AteUsott,  T.  *  S.  F.  R,  Oo.  S8:  TN. 
164  U.  8. 


The  railroad  company  snswercd,  setting  up 
tbe  act  of  Congress  of  July  2.  Iti64  (IS  Stat,  at 
L.  865),  making  to  it  a  land  grant  of  20  alter 
nate  sections  per  mile  on  each  side  of  its  rond 
in  the  territories  of  tbe  United  States;  tbe  fil- 
ing on  February  31.  1873,  in  the  oltice  of  the 
Commissioner  of  tbe  General  Land  Office,  of 
its  map  of  general  route,  as  provided  in  g  6  of 
tbe  act:  tbe  tike  filing  on  July  6.  1882,  of  iu 
line  of  definite  location;  tbe  construction  of  it* 
road;  that  this  land  was  not  mineral;  was  free 
from  pre-emptioD  and  other  claims;  was  an 
odd-numbered  section  within  40  mHea  of  Its  Hna 
of  general  route  and  20  miles  of  its  road  as  def- 
initely located  and  'constructed,  and  situated 
within  tbe  territory  of  Montana;  and  alleged 
that  thereby  it  acquired  full  title.  It  set  forth 
In  terms  tbe  contract  of  January  16,  1886,  with 
Nathan  Frost,  tbe  various  transfers  by  which', 
on  January  16,  1888,  the  plaintiff  obtained 
title  thereto,  admitted  tbe  payments,  and  al- 
leged an  execution  and  deliveiy  to  the  plain- 
tiff of  a  deed,  in  conformity  to  the  terms  of 
the  contract;  and  further,  that  his  possession 
had  never  been  disturbed  or  bis  title  assailed 
or  impaired.  It  admitted  tbat  at  the  lime  of 
tbe  filing  of  the  map  of  definite  location  one 
Horace  F,  Eelly  claimed  4o  be  occupying  and 
cultivating  tbe  land,  but  denied  tbat  be  bad  made 
anyentryorfilingin  the  local  land 'office.  [380 
It  alleged  that  in  1888.  Foster,  plaintiff's  imme- 
diate grantor,  contested  the  right  of  tbe  rail- 
road company  to  Ibis  land,  tbat  a  contest 
thereon  was  bad  in  the  land  office  and  finally 
on  appeal  before  the  Secretary  of  tbe  Interior, 
wbo  held  that  Kelly's  culUvation  and  occupa- 
tion created  a  claim  which  he  could  have  per- 
fected tinder  tbe  public  land  laws,  and  there- 
fore excepted  the  land  from  the  scope  of  tbe 
company  s  grant.  It  denier)  that  a  jMtent  had 
been  issued  to  tbe  plaintiff,  or  to  anyone  else, 
and  alleged  that  prior  to  plaintiff's  purchase  of 
tbe  cooiract  from  Foster  he  knew  of  the  claim 
that  the  land  waa  not  within  tbe  scope  of  the 
company's  land  grant  and  was  not  its  property. 

To  this  answer  a  demurrer  was  filed  by  the 
plaintiff  which  was  suaialned  by  tbe  circuit 
court,  and  a  judgment  rendered  for  the  plain- 
tiff. Thereupon  tbe  case  was  taken  to  tbe 
supreme  court  of  the  state,  which  affirmed  the 
judgment  (18  Mont.  476>,  and  then  the  railroad 
company  sued  out  this  writ  of  error. 

2ir.  C.  W.  Bonn  for  plaintiff  in  error. 

No  brief  filed  for  defendant  in  error,  on  tbe 
merits,  but  a  brief  was  filed  on  the  motion  to 
dismiss  by  Meura.  W.  B.  Matthews  and 
W.  L.  Hollowajr  for  defendant  in  error,  la 
favor  of  motion. 

Mr.  Justice  Brewer  delivered  tbe  oi^nion 
of  tbe  court: 

A  motion  is  made  to  dismiss  for  lack  of  a 
Federal  question.  The  contentioq  is  that  the 
defendant  disclosed  in  Its  answer  a  decision  of 
tbe  land  department;  that  It  Is  bound  by  ita 
own  pleadings;  and  tbat  having  pleaded  this 
decision  of  the  land  department,  that  decision 
is  final  and  conclusive  until  aetastueinadirect 
proceeding  instituted  for  that  purpose.  This 
motion  must  be  overruled.  Tbe  answer  of  the 
company  alleged  the  congressional  land  grant, 
end  tbe  facts  and  drcumstancei  which  under 
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(bat  groDt  created  as  dafmed  a  title  In  ft  to  tbe 
laod.  It  is  true  il  also  set  up  certain  proceed- 
ings in  the  land  department,  but  that  was  by 
way  of  answer  to  the  allegations  in  tbe  com- 
plaint of  a  decision  by  that  department  claimed 
Dv  tbe  plaintifT  to  be  controllIoK,  and  disclosed 
386]  *iD  detail  the  facta  upon  which  that  de- 
cision was  based  and  tiie  terms  of  the  decision 
Itself  in  order  to  show  that  such  decision  was 
IneflectiTC  to  disturb  tbe  title  which  it  took  by 
Tinue  of  tbe  land  cract  and  tbe  proceedings 
had  thereunder.  If  the  company  bad  relied 
upon  thia  decision  as  Its  defense  against  the 
action,  and  the  court  had  decided  in  favor  of 
itn  validity,  ft  different  conclusion  might  be 
reached.  'Die  ^dgment  of  tbe  supreme  court 
of  the  state  was  adverse  to  tbe  claim  of  title 
made  by  tbe  company. .  It  denied  to  it  the 
right  which  it  asaerted  under  the  act  of  Con- 
gress, ftod  ft  Federal  qneaUoo  Is  therefore 
preseDted. 

On  tbe  merits  of  the  case  It  may  be  observed 
that  the  burden  of  the  decision  of  the  supreme 
court  of  tbe  slate  is  tliat  because  tbe  land  de- 
partment bad  decided  adversely  to  tbe  claim 
of  tbe  railroad  company,  and  because  no  direct 
proceedings  had  been  had  to  set  aside  that  de- 
cision. It  was  conclastve  against  tbe  company. 
In  this  we  tblnk  tbe  learned  court  erred.  The 
facts  set  op  in  tbe  answer  In  reference  to  tbe 
land  grant,  tbe  flitog  of  the  map  of  the  line  of 
general  route  and  also  that  of  definite  location, 
ue  situation  of  the  land,  and  Its  freedom  trom 
record  claims,  were  such  as  to  prima  facie  vest 
a  title  Id  tbe  company.  It  is  true  it  is  also  dis- 
closed by  tbe  answer  that  one  Kelly  was  In 
occnpallon,  or  at  least  cultivating  tbe  land  at 
the  time  of  the  flliog  of  the  map  of  definite 
location,  and  tbe  decision  of  the  land  depart- 
ment as  to  that  fact  undoubtedly  concludes 
both  parlies.  And  If  it  b^  true,  as  matter  of 
law.  tbat  mere  occupation  or  cultivation  of  the 
premises  at  the  time  of  tbe  filing  of  the  map 
of  definite  location,  unaccompanied  by  any 
filing  of  a  claim  In  the  land  office  then  or  there- 
after, excludes  the  tract  from  the  operation  of 
the  land  grant,  the  decision  of  the  supreme 
court  of  Montana  was  right.  But  frequent 
decisions  of  tbis  court  have  been  to  the  effect 
that  no  pre  emptlon  or  homestead  claim  at- 
taches to  a  tract  until  an  entry  in  the  local 
land  otBce.  Thus,  in  tbe  case  of  Kanmt  P. 
R.  Co.  V.  Dvnmeyer,  113  U.  S.  629.  644  [28: 
1123,  1137],  Mr.  Justice  Miller,  speaking  for 
the  court,  said: 

"Of  all  the  words  In  the  English  language, 
3871  this  M-ord  ''attached'  was  probably  the 
best  that  could  biave  been  used.  It  did  not  mean 
mere  settlement,  residence,  or  cultivation  of  tbe 
land,  but  it  meant  a  proceeding  in  the  proper 
lond  office,  by  which  the  inchoate  right  to  the 
land  was  Initiated.  It  meant  tbat  by  such  a 
proceeding  a  right  of  homestead  had  fastened 
to  tbat  land,  wbich  could  ripen  luto  a  perfect 
title  by  future  residence  and  cultivation. " 

This  language  was  quoted  and  the  dedsfon 
reaffirmed  Id  Ba$Unfi$  A  D.  IL  Co.  v.  Whit- 
n£S,  m  U.  8.  857  [83:  8681;  Whitnejf  y.  Tap- 
tor,  158  n.  8.  8S  [88:  9061.  In  Latudale  v. 
DanMt,  100  U  S.  118,  116  [2S:  It87,  688],  it 
480 
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was  ruled  that  "such  a  notice  of  claim  or 
declaratory  statement  islaUispentably  necessary 
to  give  the  claimant  any  staodlog  aa  ft  jpre- 
emptor,  the  rule  heingtbat  the  settlement  uone 
is  not  sufficient  for  tbat  purpose.**  See  ftla» 
ifadd<Kev.  BurnAam,  156  U.  B.  644  [89:6371. 
Now  in  tbis  case  the  allegations  are  that  Eelfy 
never  made  anj  entry  in  tbe  local  land  office, 
and  the  decision  of  tbe  Secretary  of  the  In- 
terior Is  based  simply  on  tbe  fact  of  occupation 
and  cultivation.  And  while  tbe  decision  of 
that  fact  may  be  coQclusive  between  the  par- 
ties, bis  ruling  that  such  occupation  and  culti- 
vation created  a  claim  exempting  tbe  land 
from  tbe  operation  of  the  land  grant,  i»  a  de- 
cision on  a  matter  of  law  which  does  not  con- 
clude tbe  parties,  and  which  is  open  to  review 
in  tbe  courts. 

In  this  connection  It  may  be  borne  in  mind 
that  the  act  ot  CoDgress  operated  to  pass  tiw 
fee  of  tbe  land  to  tbe  company,  and  this  inde- 
pendently of  tbe  issue  of  a  patent.  St,  Baut 
db  P.  R.Co.  V.  Northern  P.  R.  Co.  189  U.  S. 
1.  6  [25:  7,  f=0]:  Daeret  Salt  Co.  v.  Tarpev,  148 
U.  8.  241  [35:  990].  While  It  U  alleged  In  tbe 
complaint  tbat  a  patent  had  been  issued  to  tbe 
plaintiff,  this  fact  is  denied  ia  tbe  answer,  so 
tbat  the  case  ia  presented  (tf  a  mere  deddon  of 
tbe  Secretary  oi  tbe  Interior  that  the  pl^tiff 
waa  entitled  to  a  patent  and  not  that  of  ft  pftt- 
eot  already  issued. 

Though  a  patent  bad  been  issued  it  would  ^ 
not  follow  tbat  that  Ia  cbndusive  in  even  an 
action  at  law,  and  that  in  all  cases  some  direct 
proceeding  to  set  aside  the  patent  is  necessary. 
Buifenning  t.  Ohieago,  BL  P.  M,AO.B.C». 
163  U.  3.  881  [41:176]  and  cases  died  fn  the 
opinion. 

*There  are  other  questions  in  this  case.r38S 
such  as  the  significance  of  an  "expired'  nling," 
the  omission  In  the  Northern  Pacific  land 
grant  of  the  word  "attached"  In  respect  to 
pre-emption  dalms  which  aeems  to  have 
been  deemed  by  this  court  signlflcftnt  in  the 
construction  of  the  Union  Padflo  and  other 
land  grants,  the  queation  whether,  after  the 
filing  of  the  map  of  general  route  on  February 
21,  1872,  any  rights  of  pre-emption  or  home- 
stead could  be  acquired  in  tbia  land,  and  also 
whether,  as  plahitlff  had  not  been  disturbed 
in  bis  ponesuon  and  made  bta  paymenta  with 
notice  of  all  the  facts,  he  must  not  be  held  to 
have  made  such  payments  voluntarily  or  only 
ucder  a  mistake  of  law,  and  so  be  pre* 
eluded  from  recovering.  But  as  none  of  these 
matters  were  conslderol  by  tbe  supreme  court 
of  tbe  state,  and  are  not  noticed  by  counsel  for 
defendant  In  error,  we  deem  It  unwise  to  make 
any  obsemtions  thereon,  leaving  them  for 
conaideratfon  in  the  fntnie  progrea  of  tbe 
case. 

For  the  reasons  above  indicated,  because  the 
decision  of  tbe  land  department  was  only  on 
matters  of  fact  and  did  not  conclude  the  law 
of  tbe  case,  and  because  such  facts  so  found 
were  not  of  themselves  sufficient  to  disturb 
the  title  of  tbe  railroad  oompaay.  <A«  ju^ 
ment  i»  rttemd  and  the  case  remanded  to  the 
supreme  court  of  the  state  for  further  pioceed* 
ingB  not  inconslaleut  with  tbis  i^biion. 
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CHARLES  W.  AOERS,  Ptff-  *n  Brr., 

9. 

UNTTBiD  STATES. 

ffeo  S.  C.  BeporWi'i  ed.  88S-8D8D 

Inttrve^  to  jury— intent  to  auavU— deadly 
uea^pon—ti^-d^fenae— deadly  tit^nee. 

1.  (to  a  trial  for  aaaolt  with  Intent  to  klU  an  tn- 
structloo  to  the  Jury  ttwt  tbe  Intent  to  commit 
an  aasanlt  mar  be  found  from  tbe  aot  Itaelt  is  not 
prroDeoos  wbealt  Is  slvea  Id  oonneotion  with  re- 
peated deolarationB  that  the  lotaat  li  to  be  do- 
(faced  from  all  tbe  circumatancea  of  the  case, 
wlttiont  nir*bere  atatlnv  that  the  a—ntt  of 
ttwif  neoeoaorllr  provea  tbe  Intent. 

M.  An  loatrucUon  tliat  a  deadly  weapon  la  a 
weapon  with  wbiob  death  can  be  easily  and 
readily  produced,  and  rererrlDV  totbe  manner  Id 
which  Itwasusedaad  tbe  part  of  tbe  body  upon 
which  a  blow  was  atruok.  aa  oircumstanoes  to  be 
oonaidered  la  determining  Its  obaraoter,  la  not 
Improper. 

8.  An  Instruction  that  a  real  danerer  to  Justify 
self-defense  cannot  be  a  past  danirer  ora  danger 
of  a  future  Injury,  but  must  be  a  present  dauver 


Vtvn.—A»  to  erimffMl  law.  tffeet  of  CKneroIter^ 
Met,  see  note  to  Bnyder  t.  United  States.  £8: 69T. 

A»  to  rhreots  h»  deceased  in  comb  of  homicide; 
whm  aHmiBfihUin  evtdenoe,— see  note  to  Wiggins  v. 
Utah,  £3:  ML 

AnaM  wKA  imMt  to  MS  or  murder,  inhat  is; 
nAot  MenC  fitfloCmC;  uhat  aoMenes  si^elent; 
dMtactton  MHMKlnlant  to  murdsr  and  intent  to 

m. 

Aa  aasanlt  with  Intent  to  murder  InTolves  the 
eoncnrrenoe  of  two  dtstlnot  elementa,  an  Inteut  to 
murder,  and  an  assault  or  attempt  tn  carry  out 
that  Intention.  People'T.I>evlne.fi0CBL6aO:  White 
r.  State.  8  Tex.  App.  aOB.  See  also  Bass  State,  6 
Bazt.68L 

In  an  asstalt  with  Intent  to  murder,  while  tbe 
speclflo  Intent  is  the  gist  of  the  offense.  etUU  so 
long  as  tbe  orlme  remains  Id  mere  Inientioo  It  is 
not  punlsbable,  but  If  an  attempt  la  made  to  ex- 
ecute tbe  Inteotioa,  wblob  falls  abort  of  Its  ooo- 
•ummntfon.  the  crime  is  committed,  because  tbe 
aot  and  Intent  coalesce  and  tbe  Intent  has  passed 
Into  action,  although  that  aotloo  was  futile.  Watu 

State,  80  Tex.  App.  838. 

Tbe  tnteot  to  oommit  tbe  apedOo  orlme  Is  tbe  es- 
aence  of  the  offense.  Simpson  v.  State,  W  Ala.  1. 81 
Am.  Bep.  1:  Smith  r.  State.  83  Ala.  lAi  Felker  t. 
State.  M  Ark.  4W:  People  t.  Hiae,80CRl.41;  State 
T.  FIske,  88  Oooa.  888;  Hamilton  r.  People,  lU  XIL 
8188  Am.  Bep.  808;  OrosbTT.  Peofrie.  18r  I1L8SS; 
State  V.  White.  41  Towa.  810, 80  Am.  Bep.  8QB:  State 
T.  Neal.  8r  He.  46S:  Botsob  t.  State,  48  Neb.  801; 
Blatterley  v.  People.  88  N.  Y.  854. 

b  Allen  T.  State,  68  Ala.  881.  It  was  held  that  an 
Intent  to  malm  or  marder,  whether  deliberate  or 
formed  oo  the  instant,  whether  It  la  speolOo  or 
genera),  If  directed  against  tbe  person  charged  In 
the  indtetment  to  have  been  assaulted,  amounts  to 
tbe  orlmtnal  Intent  described  In  tbe  statute.  Tbe 
BHlioe  may  be  either  express  or  Implied.  Hao- 
leban  r.  People.  91  IlL  148;  Anderson  r.  State,  1 
Tex.  App.  780:  Wilson  r.  Sute,  4  Tex.  App.  687. 

To  constitute  an  assault  with  Intent  to  murder, 
wbioh  Is  a  felony  by  statute,  it  la  not  lufflotentto 
prore  a  general  felontooa  Intent  or  any  other  tban 
tbe  particular  latent  alleged  Id  the  lodlotment. 
Tbe  burden  of  proving  the  alleged  Intent  as  well  as 
tbe  other  facta  wblck  oooetltute  tbe  felony  ,1a  on  the 
■tate,aDd  itaaotaaloxlBteooaliaqneattonof  teo8 

IM  U.S. 


and  a  danger  of  great  in  Jury  to  tiie  person,  that 
would  malm  him  or  be  permanent  In  its  eharao- 
tra-  or  that  might  produce  death.  Is  not  errone- 
ous. 

4.  An  fnstructtoQ  that  an  apparent  danger,  to  Jus. 
tlfy  self-defense,  is  danger  to  lite  or  of  deadly 
violence  to  person,  la  not  erroneous  as  limiting 
ttie  defense  to  snob  oases  as  show  an  Intention  of 
the  assailant  to  take  life,  wtaeu  otber  parts  of  tbe 
charge  show  tbat  what  was  meant  by  "deadly 
violence"  was  simply  great  violence. 

[Ha  898.] 

Suhmitted  October  t»,  1896.   Decided  Novem- 
ber 30.  J896. 

IN  ERROR  10  tbe  District  Court  of  tbe 
United  States  for  tlie  Weslero  District  of 
Arkansas  to  review  a  judgment  of  cocvictioa 
of  Charles  W.  Acers  of  an  assault  with  ioteut 
to  kill  AJJtrmed^ 
The  facts  are  stated  io  the  opinlOD. 
Meur$.  A.  H.  Garland  and  R.  C.  Gais 
land,  for  plaintiff  In  error: 

While  the  court  may  have  correctly  applied 
th?  Ihw  aa  to  mere  assault,  tbe  crime  with 
which  Acers  was  cba:ged  was  something 


for  the  Jury.  Ogletree  v.  State,  88  Ala.  68S:  Simp- 
son V.  Sute,  GO  Ala.  1.  81  Am.  Rep.  1;  Morgan  v. 
State.  13  Smedea  &  H.  242:  Jones  v.  State.  U  Smedea 
&  M.  Slfc  State  V.  Qalnus,  88  N.  C.  S38. 

It  was  held  In  People  v.  Sbaw,  1  Park.  Crim.  Bep. 
827,  tbat  an  Indictment  under  tbe  New  York  Re- 
vised Statutea.  ebarglng  tbe  oommlttingof  an  a»> 
saultand  tattery  wltha  deadly  weapon  wltb  Intent 
to  kill.  Is  sustained  by  proof  tbat  the  act  was  done 
with  intent  to  oommit  any  felontoua  )iomlelde.itnot 
being  necessary  to  prove  an  Intent  to  commit  mur> 
der.  It  was  held  in  Laoe&eld  v.  State,  84  Ark.  S7&, 
30  Am.  Bep.  8,  that  where  one  aiming  at  A  misses 
blm  and  wounds  B,  he  oannot  bo  convicted  of  as- 
sault wlib  intent  to  klli  B.  Contra,  State  v.  Gil- 
man.  6B  Me.  168. 81  Am.  Bep.  887;  Callahan  v.  State, 
SI  Ohio  St.  809;  Walker  v.  Slate.  8  Ind.  SBO;  Duna- 
way  V.  People.  110  Ul.  838, 81  Am.  Bep.  686:  State  v> 
Jump,  90  Mo.  171. 

The  intent  may  be  Inferred  from  the  obaraoter 
of  tbe  assault,  the  want  or  tbe  use  of  a  deadiv 
weapon,  and  the  presence  or  absence  of  excusing 
or  palliating  drcumstanoesi,  Ifaredltta  v.  State,  60 
Ala.  441. 

AO  Intent  to  take  life,  In  an  assault  with  intent  to 
murder,  may,  Hke  the  malicious  Intent  of  tbe  mur- 
der, be  Inferred  from  the  obaraoter  of  the  assault, 
tbe  use  of  a  deadly  weapon,  and  other  circum- 
stances. Walls  V.  State,  80  Ala.  619;  Smith  v.  State, 
88  Ala.  28;  Crawford  r.  State.  88  Ala.  Is;  Jolly  r. 
State.  94  Ala.  19l 

If  tbe  means  used  In  committing  an  assault  snd 
batterr  are  such  as  would  ordinarily  and  probably 
produce  death  tbe  Jury  may  find  tbe  defendant 
guilty  of  the  aliened  latent.  Hnghea  t.  State,  65 
Ind.  88. 

There  must  be  someadaptatton,  real  or  apparent. 
In  the  act  done  and  the  means  used  to  nci-umpllsh 
the  alleged  purpose.  If  It  be  evident  tbat  tbe 
means  used  are  entirely  loadequata  to  tbe  consum- 
mation of  the  intent  obarBed.  that  fact  will  rebut 
or  disprove  tbe  felonious  Intent,  and  a  conviction 
oannot  be  Justified.  Euokle  v.  State,  88  Ind.  880i 
Mullen  V.  State,  4ft  Ala.  48. 6  Am.  Bep.  601. 

It  a  man  ahoota  with  a  platol  at  another  and  hita 
blm,  the  law  presumes,  prima  faole,  that  he  did  tt 
with  malice,  even  when  theaot  was  done  recklessly 
in  aport,  nor  do  tbe  friendly  relations  of  tbe  par- 
ties rebut  tbe  presumption.  CoUler  v.Stata,806a. 
81. 98  Am.  Dee.  449;  Perry  r.  People,  U  UL  4B6i  Com. 
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more  tbui  that,— it  was  "-iSBault  wftb  intent 
to  kill,"— and  (here  muit  tatve  been  not  only 
the  ananlt,  bat  coupled  vitb  It  the  "intent  to 
kill"  the  TicUm.  To  sustain  an  Indictment  for 
an  assault  to  murder,  the  evidence  must  be 
lucfa  as  would  narraot  a  conriciioa  of  murder 
had  death  ensued  from  the  assaalL 

McCoy  y.  State,  8  Ark.  461;  Beg.  t.  Oruae, 
8  Car.  A  P.  541;  l^ate  Jeffenem,  9  Hsrr. 
(Del.)  071:  1  Russell,  Crimes.  719:  Whart. 
Criro.  Law,  467;  Stark.  Ev.  63. 

The  seventh  assignment  relates  to  the  rule 
as  laid  down  by  the  court,  that  a  man  must  be 
just  as  deliberate,  when  attacked,  in  deciding 
whether  he  has  a  right  to  defend  himself,  as 
he  would  be  if  he  was  executiag  the  law  in  a 
conrt  of  justice.  Thia  court  holds  language  of 
thb  sort  erroneoua. 

Hickory  V.  Uaited  Statu,  IBl  U.  S.  808  (88: 
170). 

ThtBtdboryCamtadAttenr.  VnitedStatet, 


150  n.  8.  661  (87:  1179),  completely  over- 
throw the  charge  of  the  trial  court,  and  in 
the  face  of  these  Acera  stands  most  erroneously 

convicted. 

It  is  aot  required  that  defendant  should  be 
in  fear  of  "deadly"  violence,  but  of  "peat  m 
euormous"  bodily  harm  simply. 

8  Gieenl  £t.  14th  ed.  g  116. 

The  last  assignment  goes  to  the  failure  of 
the  onut  to  Instruct  upon  presumptlott  of  in- 
nocence—confounding thia  with  reasonable 
donbt  It  is  true  that  this  Is  not  specifically 
assigned  as  error,  but  this  court  win,  if  error 
be  patent  upon  the  face  of  the  record,  examine 
the  same,  and  act  upon  it  as  if  It  had  been  as- 
signed. 

Coffin  T.  United  8tatM,  166  T7.  S.  483  (89: 
481):  Ooeliran  t.  Vmted  Statet.  157  U.  &  S86 
(89:  704). 

8<Hne  of  the  errois  complained  of  are  not 
presented  as  spedflcally  as  Uiqr  might  have 


T.  Reynolds.  120  Ham.  UO,  21  Am'.  Rep.  610;  People 
T.  Vinegar,  2  Park.  Crlm.  Bep.  U. 

Tb«  same  presumptton  arises  ia  tbe  case  of  an  as- 
SHult  by  etabblnff,  and  to  rebut  It  the  proof  must 
show  that  tbe  subblnv  wu  done  under  such  dr- 
oumataucM  as  would,  jiad  de&tb  ensued  therefrom, 
have  mlttvatsd  tbe  offraiae  from  murder  to  man. 
■lauBbter,  or  excusable  homlofde.  or  to  leave  It 
doubtful  wbetber  It  was  not  so  dune.  Wrl^bt  r. 
State,  9  Tenr.  818:  Oonn  v.  People,  US  HI.  i58. 

ft  was  held  In  Monday  v.  State,  82  Ga.  872. 79  Am. 
Dec.  811,  tbat  wbfle  an  Intent  to  murder  Is  usually 
manifested  by  tbe  use  of  a  deadly  weapon.  BtUl  an 
assault  with  Intent  to  murder  may  be  oommitted 
without  the  UK  of  a  weapon  tliat  would  be  likely 
to  produce  death.  See  Souttaworth  r.  Bute,  6 
Conn.  326. 

It  was  held  to  State  v.  Foley.  18  Ho.  App.  181,  tbat 
tbe  question  wbetber  one  obarsed  with  an  anault 
with  Intent  to  kill  is  guilty  of  a  felonious  mtent  in 
oommlttinir  tbe  act  charged,  must  be  determined 
by  the  facta  as  they  appear  to  tbe  defendant 
himself. 

In  an  Indictment  for  an  aasault  with  tntent  to* 
commit  tbe  crime  of  murder.  It  to  whoUy  imma- 
terial wbetber  the  murder  Intended  wonld.  If  oon- 
summated.  have  been  murder  in  the  Hret  or  second 
degree.  Hpredltb  v.  State,  60  Ala.  441;  People  v. 
Bcott.  8  Hlob.  287;  Bute  v.  Williams,  S8  N.  H.  821; 
Sharp  V.  State.  19  Ohio.  87ft:  Wright  v.  State, »  Tenr. 
812;  Wilson  v.  State,  4  Tex.  App.  187:  Btapp  v.  State, 
8  Tei.  App.  138;  BonfaoU  v.  State,  2  Wnn.  128: 
DalDS  V.  State,  2  Humph.  430. 

Id  order  to  convict  upon  the  charge  of  aasault 
witb  intent  to  murder,  the  ertdenoe  must  be  such 
as  would  have  warranted  a  oonvlotion  of  murder 
had  death  ensued  from  the  asaanlt,  Bdts  r. 
State,  23  Ala.  42;  Smith  v.  State.  8»  Ala.  16;  I«w- 
recce  v.  IState,  84  Ala.  424;  UcCormack  v.  State, 
102  Ala.  UB;  McCoy  v.  State,  8  Arit.  4S1;  Cole 
T. State,  10  Arli.818:  Lacefleld  v. State,  84  Ark.in, 
IB  Am.  Rep.  8;  People  r.  Landman,  108  Cal.  8T7;  Bl- 
liott  State,  40  Ga.  U0;  Sebom  v.  State.  SI  6a.  lU; 
JacluoD  V.  State,  U  Ga.  402;  Smith  v.  State.  62  Ga. 
88;  Hopklnson  People,  ISHL  284;  KunUe  v.  State, 
82  lud.  2S0;  WUson  v.  Com.  8  Biaht  UB;  Bapp  v. 
Com.  14  a  Hon.  814:  HaherT.People.10Hlcta.2I2. 
81  Am,.  Dec.  181;  Roberts  v.  People,  19  Hich.  401; 
Wil8on  V.  People,  24  Mich,  410:  State  v.  Bucman,  48 
a.  U.  490;  Humsey  v.  People,  19  N.  Y.  41;  Nichols  y. 
State.  8  Ohio  St.  486:  State  v.  Stout,  4»  O^io  SL 
27C:  State  v.  White.  21  8.  a  807;  Taoes  v.  State, 
to  Tex.  868;  Lock  wood  v.  State,  1  Tex.  App.  7tf; 
Hodges  V.  State,  3  Tex.  App  470;  Ferguson  v. 
State.  0  Tex.  App.  604:  Bead  r.  Com.  a  Grate.  924. 
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If  the  mortal  blow  was  unlawful  and  malicious, 
and  death  ensued,  the  perpetrator  Is  guilty  of  mur- 
der, although  he  did  not  Intend  to  murder.  Ihople 
V.  Ulze,  80  Cal.  U;  State  7.  Evans,  88  La.  Ann.  iU; 
Simpson  V.  State,  60  Ala.  1, 81  Am.  Bep.  L 

In  a  prosecution  for  an  asaanlt  with  Intent  to 
murder,  if  the  evidenoe  should  show  tbat  bad 
homicide  resulted  Ote  oltense  would  have  been 
manslaughter,  then  the  aocuaed  oaonot  bt  eos- 
Tloted  or  assault  with  Intent  to  murder,  but  only 
of  simple  asaault,  or  of  aggravated  assault.  Peo- 
ple V.  Tanard.  6  Cal.  688;  People  v.  English,  80  Oal. 
214:  People  r.  Congleton.  44  Cal.  UB;  People  r.  Mar- 
seller.  70  Cal.  96:  People  v.  Bentley,  76  Cal.  407;  State 
V.  Nicbola,  8  Conn.  498;  Pittman  r.  State,  S8  Fla. 
648:  Sebom  v.  State.  51  Oe.  161;  Heeks  v.  State,  fit 
Ga.  420;  Smith  r.  State,  62  Oa.  88;  Beokwith  v.  Peo- 
ple. 28  111.  600:  Wall  V.  State.  28  Ind.  160;  Dixon  v. 
State.  3  Iowa.  418;  State  v.  Shepard,  10  Iowa.  UB; 
State  V.  White,  46  Iowa,  826:  State  v.  Connor,  88 
Iowa,  887, 44  Am.  Rep.  tUk  State  v.  Postal.  88  Iowa. 
460;  State  V.  Waters.  30  He.  64;  State  V.  Fhlnney.  48 
He.  384;  State  v.  Clair,  84  He.  248;  People  v.  Prague. 
72  Hlch.  178;  State  v.  Butman.  42  N.  H.  ^  People 
V.  Dartmore,  48  Hun,  8S1;  Slatterly  v.  People,  68 
N.  Y.864;  Carter  v.  State,  28  Tex.  App.  865;  Splvey 
V.  State,  SO  Tex.  App.  818;  Beaty  v.  State,  80  Tex. 
App.  677. 

In  State  V.  Beed,  40  Tt.  008.  it  la  pointed  out  tbat 
tboe  ia  a  dtstioction  between  an  assault  with  in* 
tent  to  mmder  and  an  assault  with  Intent  to  MIL 
In  the  former  caae,  tbe  proof  must  be  such  as 
shows  that  if  death  bad  been  caused  by  the  assault, 
the  assailant  would  have  been  guUty  of  murden 
and  In  the  latter  case,  the  proof  need  onlybeee* 
tabllstaed  that,  bad  death  ensued,  the  crime  would 
have  heeo  manslaughter.  In  the  former  case,  tbe 
Intent  must  be  tbe  result  of  malice  aforethought, 
and  in  the  latter,  the  result  of  sudden  passion  or 
emotion,  without  time  for  deliberation  or  reflec- 
tion. To  the  same  effeotare  Hall  v.  State,  9  Vlfc 
208, 75  Am.  Deo.  817;  Warrock  v.  State,  9  Fla.  <0L 

It  was  held  in  Ex  porta  Brown,  40  Fed.  Rep.  81, 
that  to  make  an  assault  with  Intent  to  kill,  U.  S. 
Uev.  Stat.  1 2142,  does  not  require  Uiat  the  aot 
riiOQld  have  been  murder  If  death  had  flosued.  If 
It  would  have  been  only  mandaughter  in  the  case 
of  death.  It  will  be  an  assault  with  Intent  to  kill  if 
death  does  not  ensue.  United  States  v>  lliarpt  H 
Crancb,  C.C.890,ls  to  the  same  effect. 

It  was  lield  in  O^Leazr  v.  Psopie,  iPark.  Crlm. 
Rep.  Uf.  tbat  an  assault  and  battery  with  lucent  to 
kill  is  not  a  felony,  unless  oommitted  with  a  deadly 
weapon,  or  by  auoh  other  means  or  ftuoe  as  are 
likely  to  produce  death. 
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lieen,  bnt  when  tbey  are  pateDt.  as  here,  upon 
the  face  of  the  record,  the  court  can  and  will 
notice  them,  tboash  not  assigoed  or  specified. 

Bule  SI,  IT  4;  Letoitv.  United  Statu,  140  U. 
8.  870  (86:  lOU). 

The  public  has  an  Interest  In  the  life  and 
liberty  of  Acers,  and  It  is  not  poulble  to  take 
dtber  merely  because  oouoBel  failed  to  spe- 
dflcally  except  and  assign,  wheo  the  unauthor- 
ized methods  of  the  court  are  plain  upon  the 
record. 

Sopt  T.  Utah,  110  U.  8.  674^79  (38:  262- 
S6S);  aehfuab  T.  StrffSnf.  143  U.  8.  449-448 
(86:  218-228). 

Mr.  J.  M.  DicUnaon,  Assistant  Attorney 
Genoa],  for  defendant  in  error: 

The  deflnltion  of  deadly  weapon,  aa  a 
weapon  with  which  death  may  be  easily  and 
readtiy  produced,  Is  sustained  by  the  author- 
•ities. 

The  following  were  held  to  be  deadly  weap- 
ons: 

Cblael.   Om.  t.  Branham,  8  Bush,  887. 

A  heavy  iron  weight  or  other  ponderous  in- 
atrument.  State  y.  Weat,  6  Jones,  L.  606;  Me- 
Bevnotoe  v.  State,  4  Tex.  App.  827. 

A  heavy  pistol  used  as  a  bludgeon.  Prior 
T.  State.  41  Ga.  155. 

aub;   State  v.  PAiUipB,  104  N.  C.  786. 

Piece  of  timber.  State  v.  A^ed,  44  La. 
Ann.  688. 

Pocketknlfe.  State  Seott,  80  la.  Ann. 
048. 

Ax.  Doilarhide  v.  United  States,  \  Morris 
(Iowa)  288,  SO  Am.  Dec.  460:  State  r.  Oatrander, 
ieiowa,  456;  State  v.  Sfiietda.  110  N.  C.  407. 

Whether  a  weapon  was,  under  the  circum- 
stanoes,  dangerous,  is  a  question  of  fact  to  be 
detennined  By  all  tbe  eircumstaocea  of  the 
case,  and  especially  by  the  mode  of  use. 

United  Statea  v.  Small,  2  Curt.  C.  C.  241, 
248;  Doering  v.  ^ate,  49  Ind.  56.  10  Am.  Rep. 
060;  Com.  V.  Duncan,  01  Ey.  &92.  506;  State  v. 
Davie,  14  Nev.  407,  418;  Peo^  v.  Irving.  05 
N.  T.  641, 646;  Bunt  v.  State,  6  Tex.  App.  663; 
Maten  T.  State.  80  Tex.  App.  278;  Jenkina  y. 
State.  80  Tex.  App.  870. 

Tbe  comment  of  the  court  as  to  what  the 
testimony  implied  was  not  error,  the  flndiDi; 
of  all  the  facta  having  been  distinctly  left  to 
the  Jury. 

United  Statea  r.  Philadelphia  A  R.  R.  Oo. 
128  U.  S.  118.  114  (81:  188,  130);  WOliama  v. 
Conger,  126  U.  S.  897,  421  (81:  778.  788); 
Bucker  t.  Wheeler,  127  U.  8.  86,  98(83: 102, 
106):  Lotejoy  v.  United  Statea,  128  U.  8.  171, 
178  (82:  889,  890);  Cah/ornta  Ina.  Oa.  v.  Union 
Compreaa  Co.  183  U.  8,  887,  416  (88:  780,  738); 
AUiev.  United  Statea,  166  U.  8.  117. 138  (88: 
01.  98). 

It  was  not  error  In  the  court  to  Instruct  tbe 
Juty  as  follows:  "Now,  remember  that  it  is 
an  axiom  of  the  law  that  if  a  man  wilfully  aad 
intentionally  does  an  -act  of  a  certain  character 
or  that  might  produce  a  certain  result,  tbe  law 
says  that  be  la  held  to  have  Intended  that  re- 
sult. Now,  then,  it  becomes  easy  from  that 
prindple  of  the  law  and  the  facu  that  show 
the  wufnl  use  of  a  deadly  weapon  to  And  that 
he  intended  to  kill  if  the  act  be  of  a  character 
that  might  produce  death,  because  this  matter 
of  intent  is  only  a  matter  of  inference." 

Firat  Nat.  Bonk  v.  Jonea,  88  U.  &  81  Wall. 


337  (22:  545):  Com.  v.  York,  9  Met.  08, 108.  43 
Am.  Dec.  S7H;  Com.  v.  W^ter,  5  Cusb.  295, 
805.  52  Am.  Dec.  711;  People  v.  Pott^,  5  Mich. 
1,  8,  71  Ara.  Dec.  783;  People  v.  SeoU,  6  Midi. 
287,  296;  United  Statea  r,  Taintor.  11  Blatchf. 
874.876. 

In  order  to  justify  the  doing  the  act  charged 
in  the  indictment,  in  self-defense,  the  danger 
must  lie  imminent,  Impending,  and  present, 
and  not  prospective,  oreven  In  the  near  future. 

Dolan  T.  State,  81  Ala.  11;  FUld  v.  Com.  80 
Va.  60a 

The  weight  of  the  authorities  is  to  the  effect 
that  tbe  circumstances  must  have  been  sucb  as 
to  excite  the  fears  of  a  reatonable  man,  that 
there  must  have  been  a  reasonable  appearance 
of  danger,  or  reasonable  grounds  to  t>etieve 
there  was  danger. 

Aakev)  v.  ^tUe,  94  Ala.  4;  State  v.  Crawford, 
66  Iowa,  818;  State  v.  SItippey,  10  Minn.  228, 
87  Am.  Dec.  70:  Kendriek  v.  Sta<«,  65  Misa. 
486:  State  v.  Parker,  106  Mo.  317;  Shorter  t. 
PeopU,  2  N.  T.  108.  61  Am.  Dec.  888;  People 
T.  Auatin,  1  Fftrk.  Grim.  Bep,  164,  164;  Fkld 
T.  Com.  89  Ya.  690:  QOdeu  v.  State,  26  Oa. 
527,  688. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Plaintiff  In  error  was  convicted  in  the  dis- 
trict court  for  the  western  district  of  Arkan- 
sas of  an  assault  with  intent  to  kill  and  sen- 
tenced to  tbe  peoiteDtlarv  for  the  term  of  two 
years  and  six  months.  The  tmdisputed  facts 
were  these:  Defendant  and  one  Joseph  M. 
Owens  bad  some  dispute  about  business  af- 
fairs, and  on  returning  together  to  the  house 
where  th^  were  t>otii  stopping,  d^endant 

f ticked  up  a  stone  about  8  inches  wide,  0 
aches  long,  and  1^  or2inche8  thick.and  with  it 
struck  Owens  on  the  side  of  tbe  bead,  fractur- 
ing tbe  skull.  Tbe  defense  was  that  there  was 
no  intent  to  kill;  that  defendant  acted  in  self- 
defense;  that,  believing  Oweus  was  uijout  lo 
draw  a  pistol,  he  picked  up  the  stone  and 
pushed  him  down;  and  the  disputed  matters 
were  whether  Owens  had  a  platol,  and  if  so, 
whether  he  attempted  to  draw  it,  or  made  any 
motions  suggestive  of  such  a  purpose.  The 
verdict  of  the  jury  was  adverse  to  the  coaten- 
tioiVs  of  tbe  defendant. 

*The  only  questions  presented  for  our  [30O 
coQsidemtlon  arise  on  the  charge  of  the  cnurt, 
and  may  be  grouped  under  four  heads:  First, 
as  to  the  evidences  of  intent;  second,  iis  to 
what  constitutes  a  deadly  weapon;  third,  as  to 
real  danger;  and  fourth,  as  to  apparent  dan- 
ger. It  may  be  premised  that  tbe  exceptions 
to  this  charge  are  taken  in  tbe  careless  way 
which  prevails  In  tbe  western  district  of  Ar> 
kansas;  but  pHSsing  this  and  considering  the 
charge  as  properly  excepted  to  we  find  In  It  no 
suhstantiai  error. 

First.  With  reference  to  tbe  charge  as  to 
the  matter  of  intent,  counsel  for  piaintifl  in 
error  challenge  a  single  senteoce,  as  follow?: 
"But  you  ne^  not  go  lo  a  thing  of  that  kind, 
because  tbe  law  sa^s  you  may  take  tbe  act  It- 
self as  done,  and  from  It  you  may  Ond  that  it 
was  wilfully  done."  But  this  sentence  is  to 
be  taken,  not  by  itself  alone,  but  in  connec- 
Uon  with  many  others,  in  order  to  determine 
what  the  court  instructed  as  to  the  evidences 
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of  ioteot.  Itdistioffuished  between  the  assault 
and  the  Jnteot  to  kill,  and  charged  BpeciScally 
that  each  must  be  proved,  that  the  loteotcoul^ 
only  be  found  from  the  circumBtaocea  of  the 
tntDaactioD.  and,  aft^  sugcesting  that  the  dec* 
larations  made  by  a  party  at  the  time  of  an 
af'Saiilt  would  tend  to  show  the  intent  with 
wh'ch  it  was  committed,  added  the  sentence 
which  counsel  have  quoted.  Nowhere,  not 
even  in  the  wntence  quoted,  was  it  said 
that  the  assault  of  itselr  necessarily  proved 
the  intent,  hut  all  through  the  charge  In  this 
respect  was  the  constant  declaration  that  the 
intent  was  to  be  deduced  from  all  the  cir- 
cumstances of  the  case,  the  court  pointing 
out  many  things  which  tended  to  disclose  the 
real  intent  of  h  party,  summing  up  the  matter 
with  these  obseiTallons:  "That  is  the  way  you 
find  intent,  then,  bearini;  In  mind  that  he  is 
held  to  have  intended  whatever  consequences 
might  have  followed  from  the  act  as  wilfully 
done  by  him  with  the  deadly  weapon.  You, 
in  other  words,  to  find  intent,  take  the  clrcum- 
atances,  you  take  the  character  of  the  act 
done,  the  manner  in  which  it  was  executed, 
the  weapon  used  in  executing  it,  the  part  of 
the  body  upon  which  it  was  execute,  the 
very  result  produced  by  that  act  upon  that  vital 
391]  part  of  the  body  known  as  the  'bead. 
Thesu  are  all  clrcumslaaces  that  it  is  your  duty 
to  take  into  consideration  to  find  whether  the 
parly  intended  to  kill  him  or  not"  There  is 
nothing  objectionable  In  this. 

Secouil.  With  respect  to  a  deadly  weapon, 
the  court  defined  It  as  "a  weapon  with  which 
death  may  be  easily  and  r^ulily  produced; 
anything,  no  matter  what  It  Is.  whether  it  Is 
mnde  for  the  purpose  of  destroying  animal 
life,  or  whether  it  was  not  made  by  man  at  all, 
or  whether  it  was  made  by  him  for  some  other 
purpose,  if  It  is  a  weapon,  or  if  it  is  a  thing 
with  which  death  can  be  easily  and  readily 
produced,  the  law  recognizes  it  as  a  deadly 
weapon."  We  see  nothing  in  this  definition 
to  which  any  reasonable  exception  can  be 
taken.  Nor  do  we  find  anything  In  the  sub- 
sequent language  of  the  court  which  in  any 
manner  qualifies  this  deflnfUon,  or  can  be  con- 
strued aa  an  instruction  to  the  jury  that  as 
matter  of  law  the  stone  actually  used  was  a 
deadly  weapon.  It  is  true  reference  was  made 
to  the  maoner  in  which  the  stone  was  used 
snd  the  part  of  the  body  upon  which  the  blow 
was  btruck  as  considerations  to  aid  the  jury 
in  determlDing  whether  it  was  properly  to  be 
considered  a  deudly  weapon.  We  have  bo  lit- 
tie  doubt  that  when  one  uses  a  stone  of  such 
size  and  strikes  a  blow  on  the  skull  so  severe 
as  to  fracture  it,  a  jury  ought  to  find  that  the 
stone  was  a  deajdly  weapon,  that  If  the  court 
had  expressed  a  definite  opinion  to  that  effect 
we  should  have  been  reluctant  on  that  account 
alone  to  have  disturbed  the  judgment.  But 
the  court  did  not  ao  express  itself,  and  in  call- 
ing attention  to  the  manner  of  Its  use  and  the 
part  of  the  body  upon  which  the  Mow  was 
struck  U  only  properly  called  the  attention  of 
the  jury  to  circumstances  fairly  to  he  coni<ld- 
ered  in  determining  the  character  of  the 
weapon.  United  State*  v.  Smt^.  3  Curt.  C.  C. 
341,  248:  Com,  v.  Duncan,  81  Ey.  693,  09S; 
atate  v.  Davit.  14  Nev.  407,  418;  F^pU  v.  Ir- 
ving, 05  N.  Y.  541, 646;  Euni  v.  BtaU,  6  Tex. 
484 


App.  6S8;  Melion  v.  StaU,  80  Tex.  App.  378; 
Jenkins  v.  State,  80  Tex,  App.  870, 

Third.  With  reference  to  the  matter  of  self- 
defense  by  reason  of  the  presence  of  a  real 
danger,  the  court  charged  that  It  could  not  be  a 
past  danger,  ora danger ofafuturelnjurr,  but 
a  present  danger  and  adangerof  "great  fniurv 
to  the  'person  injured  that  would  maim[392 
him,  or  that  would  be  permanent  in  Its  charac- 
ter, or  that  might  produce  death."  In  this  we 
think  nothing  was  stated  incorrectly,  and  that 
there  was  a  fair  .definition  of  what  is  necessary 
to  constitute  self-defease  1^  reason  of  the  ex- 
istence of  a  real  danger. 

Neither,  fourthly,  do  we  find  anything  to 
condemn  in  the  instructions  in  reference  to 
self-defense  based  on  an  apparent  danger. 
Several  approved  authorities  are  quoted  from 
in  which  the  doctrine  is  correctly  stated  that 
it  is  not  sufficient  that  the  defendant  claims  - 
that  he  believed  he  was  in  danger,  bat  that  it 
is  essential  that  there  were  reason^le  grounds 
for  such  belief,  and  then  tbe  rule  was  summed 
up  in  this  way: 

"Now,  these  cases  are  along  the  same  line, 
and  they  are  without  limit,  going  toshow  that, 
as  far  as  this  proposition  of  apparent  danger 
Is  concerned,  that  to  rest  upon  a  foundation 
upon  which  a  conclusion  that  Is  reasonable 
can  be  erected  there  must  be  some  overt  act 
being  done  by  the  party  which  from  Its  char- 
acter, from  its  nature,  would  give  a  reasonable 
man,  situated  as  was  the  defendant,  the  ground 
to  believe — reasonable  ground  to  believe — that 
there  was  danger  to  his  life  or  of  deadly  vio- 
lence to  his  person,  and  unless  that  condlUoa 
existed  then  there  Is  no  ground  upon  wliich 
this  proposition  can  stand;  there  Is  nothing  to 
which  the  doctrine  of  apparent  danger  cwild 
apply." 

Counsel  criticise  the  use  of  the  words '  'deadly 
violence,"  as  though  the  court  meant  thereby 
to  limit  the  defense  to  such  cases  as  ^owed 
an  intention  on  the  part  of  the  person  as- 
saulted to  take  the  life  of  the  defendant,  but 
obviously  that  is  not  a  fair  construction  of  the 
language,  not  only  because  danger  to  life  is 
expressly  named,  but  also  because  in  oUier 
paru  of  the  charge  it  has  indicated  that  what 
was  meant  by  those  words  was  simply  great 
violence.  This  is  obvious  from  this  language, 
found  allttle  preceding  thequotatlon:  *'  *wlwn 
from  the  nature  of  the  attack.'  You  look  at 
the  act  being  done,  and  you  from  that  drawaa 
inference  as  to  whether  there  was  reasonable 
ground  to  lielleve  that  there  was  a  design  upon 
the  part  of  Owens  In  this  case  to  destroy  the  life 
of  the  defendant,  Acers,  or  to  commit  any  gteat 
violence  upon  his  person  at  the  *Ume  [898 
he  was  struck  by  the  rock.  'When  from  the 
nature  of  the  attack.*  That  implies,  not  that 
he  can  act  upon  a  state  of  case  where  there  Is 
a  ban  conception  of  fear,  but  that  there  must 
exist  that  which  Is  either  really  or  apparently 
an  act  of  violence,  and  from  that  the  inferenoe 
may  reasonably  be  drawn  that  tbece  was 
deadly  danger  hanging  over  Acers.  In  this  case, 
at  that  time." 

These  are  all  the  matters  oompWned  of. 
We  see  no  error  in  tlie  rulings  of  the  conrt, 
and  therefore  the  judgment  it  itftrmtd. 


tfr.  Justice  ShIrM  dissents 


IM  V.& 
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ATLANTIC  ft  PACIFIC  RAILWAT 
.  C0UPAN7.  Pif.  in  Brr„ 

9. 

HART  J.  LAIRD. 

&  a  Beporter'a  ed.  8S3-US.) 

AUegatioA$  in  complaint — action  far  tort—joiiU 
tortfea»or»— recovery  again$t  0n«—*tatute  of 
limitationt—amitded  complaint. 

L  AllegatlODS  In  m  complaint  that  defendants 
jointly  owned  and  operated  a  line  of  road,  and 
lolntlr  committed  tbe  allowed  □eglfcmit  acta,  and 
*^ere  a  oommon  carrier  of  passeoirefs,"  are  not 
«o  be  construed  as  an  averment  tbat  defendants 
were  a  single  company,  and  tbat  neither  could  be 
ned  separately,  where.  In  separate  paraffraphs, 
each  was  alleged  to  be  a  separate  corporation. 

a.  A  oomftlalnt  alleging  tbat  plaintiff  was  tbe 
bolder  of  and  traTellng  upon  a  certain  tfeket  on 
■  train  whkdi  ma  derailed,  causing  Injurr  to  him, 
without  alleging  aor  undertaking  or  promise  or 
breach  tbenof,  does  not  state  an  aotlon  on  ooo- 
tract. 

a.  loan  action  tgalnat  Joist  tortfeaaors,  allega- 
ttoOB  or  Joint  relationship  and  the  doing  of  negli- 
gent acts  Jointly  are  dlTlslUe.  and  reooverr  may 
behadagafnat  oiie  if  tbe  proof  oonneote  him  with 
tbe  acts  averred. 

4.  In  OBhfoniiB.  reoomr  maj  be  had  against 
ehber  of  saveral  deteodaots.  ereo  In  actions  on 
oontraet. 

Ck  An  amendment  of  a  complaint  merely  dlsmla»> 
lug  oneof  two  Joint  tortfeasors,  and  complaining 
of  tbe  remaining  defendant  only,  doea  not  Intro- 
duce a  new  cause  of  acttoa  with  respect  to  the 
statute  or  limitations. 

€.  Amendment!  to  a  oomplalntstatlng  tbat  plain- 
tut  was  tniTellng  upon  a  "ticket,"  Instead  of  a 
**<lrst-dase**  ticket  as  originally  stated,  and  tbat 
tbe  defendant  was  chartered  Iv  Congress,  Instead 
of  the  laws  of  Maasachusettl  aa  lint  averred,  do 
notstate  anew  cause  of  aotkm  vltli  respect  to 
the  statute  of  limitations. 

[No.  64.] 

SttbmitUd  October  t7, 1896.  Deeidid  JTotmber 
90,  1890. 

ISr  ERROR  to  the  Cnlted  States  arcait 
Court  of  Appeals  for  Ihe  Ninth  ClrcaU  to 
review  a  ludgmeot  affinning  tbe  judgment  of 
tbe  drcuft  Court  of  tbe  UDUed  States  for  tbe 
Southern  District  of  Califoniia  in  favor  of  tbe 
plaintiff,  Mary  J.  Laird,  agaiast  the  Atlantic  ft 
Pacific  Railway  Company  for  damages  for 
fKisonal  ihjuries  to  plaintiff  bj  a  deiailmeot  of 
a  train  of  cart  upon  which  pluntifl  was  a  pass- 
Mffer.  AfflffMd, 
See  same  ease  below,  ISU.  B.  App.  848. 

Statement  br  Ur.  Justice  Whitei 
The  BCtioo  below  was  originally  brought  In 
m  state  court  Id  Caltfomln  against  the  plaintiff 
Jo  error  and  tbe  Atchison,  Topeka.  &  Santa 

Pe  Railroad  Company  to  recover  damages  for 
personal  injuries  auatained  on  November  8, 


NOTx.—^  to  contracts  Itmiling  the  time  irttftln 
whfcA  oetton  tniut  5e  brouQht:  wxilc«r  of:  eslnppel  at 
In.— see  note  to  Southern  Exp.  Co.  v.  Caldwell,  2B: 
fiU. 

At  to  damagetfor  personal  injury  from  nt^iQtnc^ 
eee  note  to  Pennsylvania  Oo.  v.  Boy,  SB:  lU. 

At  to  Jotnt  tretjxmert:  effect  ctf  Judgment  against 
one;  may  h<  niedteparauly  or  jofnttv,— eee  note  to 
Loreloy  v.  Murray.  18:1X0. 


1890,  by  the  derailment  of  a  train  of  cars  upon 
which  tbe  plaintiff  was  a  passenger.  It  was 
alleged  in  the  complaint  that  each  of  the  de- 
fenuants  was  a  corporation  of  the  state  of  Mas- 
sachusetts; that  they  jointly  owned  and  op- 
erated a  described  line  of  a  railroad ;  tbat  plain- 
tiff was  apassenger  oo  one  of  the  trains  coming 
westward  on  said  line  of  railroad,  holding  and 
traveling  npon  a  flrst-class  ticket  entitllDg  her 
to  travel  l)elween  named  stations,  and  tbe  lia- 
bility of  the  defeadants  was  claimed  to  arise 
by  reason  of  alleged  nwligence,  both  In  the 
construction  of  the  roatfand  in  the  manage- 
ment of  the  tnin.  Upon  the  several  applies- 
tloDS  of  the  defendaots,  the  cause  was 
transferred  to  tbe  circuit  court  of  tbe  nnlted 
States  for  the  southern  district  of  California. 
In  tbat  court  answers  were  filed  denying  that 
the  defendants  were  jointly  guilty  of  thenegli- 
gence  complained  of  or  th^  thay  Jointly  op- 
erated tbe  line  of  nUlroad  desulbed  In  toe 
complslnt,  but  admitting  that  the  defendant* 
tbe  Atlantic  ft  Pacific  Railway  Company,  was 
operating  tbe  road.  The  cause  was  tried  for 
the  first  time  in  November,  1882.  and  resulted  In 
a  verdict  for  plaintiff  against  the  Atlantic  ft 
Pacific  Railway  Company,  and  in  favor  of  the 
Atchison  Company.  On  thetrlal  tbe  plaintiff 
was  allowed  to  amend  her  complaint  by  alleg- 
ing that  the  ticket  upon  which  she  was  travM- 
iog  was  a  "second-class"  ticket  instrad  of,  as 
alleged  in  tbe  original  complaint,  a  "flrst-class" 
ticket.  Tothecauseofactionstatedlnthecom- 
plaint  as  thus  amended  the  defendants  pleaded 
astatuteof  limitatloQSof  two  years.  Judgment 
was  entned  on  tbe  verdict,  *but  this  [895 
ludgmeot  was  snbsequeotly  set  aside,  with 
leave  to  the  plaintiff  to  amend  ber  complaint. 
On  February  7,  1898,  a  second  amended  com- 
plaint was  fifed,  in  which  the  Atlantic  ft  Pacific 
Railway  Company  was  charged  to  have  owned 
and  operated  the  lioe  of  railroad  In  question,  and 
to  have  done  the  n^fgent  acts  averred  in  tbe 
original  complaint.  Anattackuponthisplead- 
Ing  was  made  in  tbe  trial  court  by  motion  to 
strike  from  tbe  files,  by  demurrer,  by  motion 
for  judgment  upon  the  pleadings,  and  by  spe- 
cial requests  for  dlrectloos  to  the  jury  npon 
tbe  second  trial  of  tbe  case.  The  ground  of 
all  such  attacks  was  tbat  the  pleading  set  up  a 
new  cause  of  action,  against  which  the  statute 
of  limitations  bad  run  at  the  time  of  tbe  filing 
of  such  pleading.  Tbe  cause  was  tried  f  ot  the 
second  tune  In  April,  189}{,  and  a  verdict  was 
again  rendered  against  the  Atlantic  ft  Paciflc 
Railway  Company.  A  judgment  upon  such 
verdict  was  subsequently  amrmed  by  the  cir- 
cuit court  of  appeals.  16  U.  3.  App.  348.  By 
writ  of  errorsuch  jwtement  of  aCBrmance  was 
brought  to  this  court  rot  review. 

Metgn.  A.  T.  Brittoa.  A.  B.  Browne* 

and  0.  N.  Sterrif,  for  plaintiff  In  error: 

Under  the  rules  of  pleading  at  common  law 
and  in  California,  a  several  Judgment  could 
not  have  been  rendered,  under  the  allegations 
of  the  original  complaint,  in  ftiTor  of  the 
plaintiff  and  against  tbe  defendant,  the  Atlan- 
tic ft  Pacific  Railroad  Company,  upon  proof 
of  facts  proved  on  the  trial,  wblch  resulted  In 
tbe  judgment  complalaed  of  or  npon  proof  of 
tbe  lacisstated  or  attempted  to  be  stated  In  the 
second  amended  compulnt. 
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Pennsylvania  R.  Co.  v.  Price,  96  Pa.  256; 
WabashW.  R.Co.  v.  Friedman,  146111.^83;  Lit- 
tie  T.  Dvtenberry,  46  N.  J.  L.  614,  30  Am.  Rep. 
445;  NewJeruya.  B.  Cfe.T.  Breekett.  121  D.  8. 
687  (80:  1049);  Stokar.  SaUonttatt,  S8  U.  8.  18 
Pet.  181  (10: 115);  Whittaker  v.  OoUin$.  84  Minn. 
209;  Wftleott  T.  Cdnftdd.  8  Conn.  198:  Ooatom 

Badgeti,  6  Bush,  97,  99  Am.  Dec.  658;  Me- 
Cord  V.  Scale,  66  Cal.  264;  Weinreieh  v.  Johri- 
tton,  7tj  Cal.  354;  Heed  v.  Norton,  99  Cal.  610: 
LouiaviOe  A  N.  B.  Co.  t.  Ide,  114  U.  8.  52 
(30:  63);  Seuioni  v.  Johnton,  95  U.  8.  S47  (!14: 
596). 

The  action  itated  in  the  second  amended 
complaint  was  barred  by  the  provlsiona  of  Cat. 
Code  CiT.  Proc.  §  389.  subd.  1.  at  the  time 
when  the  amended  complaint  was  filed,  in 
February,  1808.  as  the  Injury  occurred  on  No- 
Tember  8,  1800. 

Meeki  t.  Southern  P.  S.  Go.  61  Cal  149:  An- 
denonr.  Jfawn,50Ga1.  535:  Sieard  y.  Batia. 
81  U.  8.  6  Pot.  124  (8:  842);  Union  P.  R.  Co.. 
V.  Wyler,  158  U.  8.  285  (89:  988);  Wright  v. 
Bart,  44  Pa.  454;  Texat  &  P.  B.  Co.  v,  Coz,  145 
V.  8.  598(86:  829);  BueU  v.  St.  Tjmi$  Tranter 
Oo.  45  Ho.  662;  Lumpkin  v.  Cottier,  68  Mo. 
170;  Swvia  T.  QlatMr^Ti  Ho.  449. 

Memrt.  Georg;*  B.  Smith,  Frank  B. 
^ort,  and  iSduiin  A.  Meterte,  for  defendant  in 
error: 

The  motion  made  by  the  defendant,  the  At- 
lantic &  Pacific  Railroad  Company,  to  strike 
from  the  files  of  the  cause  the  aecond  amended 
complaint,  was  properly  denied. 

Aegvital  v.  Crowell,  1  Cal.  101;  Rotee  t. 
Chandler,  1  Cal.  167:  People  v.  Evan*.  30  Cal. 
430;  Dimiek  t.  Deringer,  83  Cal.  488;  NuAoU 
V.  Bunphv,  58  Cal.  605;  Rvtenberg  v.  Main.  47 
Cal.  313;  Trenorr. Central  P.  R.  Co.  50  Cal.  231; 
&>ger$  V.  Duhart,  07  Cal.  500;  Qxe  v.  McLaugh- 
lin, 76  Cal.  66;  Vanderriiee  v.  Matiheu>a,  70 
Cal.  377;  Redington  t.  ComueU,  90  Cat.  49; 
Ritton  T.  CrMUy,  88  Oal.  808;  BmuUen  t. 
Phmip»,9iCik\.  408-411. 

There  can  be  no  difference  between  an  alle- 
gation Uiat  the  plaintiff  was  the  bolder  of  and 
ndinK  on  a  "first-class  ticket,"  and  an  allega- 
tion that  she  was  the  holder  of  and  riding  on 
"a  ticket."  The  oblisation  of  the  common 
canter  b  the  same  to  either  case. 

PfiOadelphia  dR  R(h.T.  Dorbg,  55  U.  S. 
14  How.  468  (14:  602);  Pennsylvania  R.  Co.  t. 
Books,  57  Pa.  839,  98  Am.  Dec.  239;  OkuxtM. 
B.  Co.  T.  Muhling,  80  III.  9,  81  Am.  Dec.  836; 
Patterson,  Railway  Acct.  Law,  218-216. 

The  statute  of  limitations  U  not  let  in  by 
amended  pleadings  where  the  nature  of  the  ac- 
tion is  not  changed. 

Barber  V.  Bet/notdt,  88  Cal.  407:  Lorentana 
T.  Camarilto.  45  Cal.  136:  Steift  v.  Foster,  66  III. 
App.  380:  CriteUi  v.  Bodgen,  87  Han,  680;  Bo- 
gart  v.  GroAy,  91  CaL  >78;  Anuton  t.  PhO- 
lipa.  92  Cal.  408. 

The  demurrer  to  the  second  ammded  com- 
plaint was  properly  overruled. 

Hr.  Jostles  WUt«  delivered  the  opinion  of 
the  court : 

It  is  not  controverted  that  under  Cal.  Code 
Civ.  Proc.  §  389,  a  cause  of  action  of  the  char- 
acter of  that  set  forth  in  the  various  complaints 
filed  on  behalf  of  plaintiff  was  required  to  he 
4M 
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instituted  within  two  years  after  the  cause  of 
action  accrued. 

The  question  to  be  determined,  therefore,  i* 
whether  the  trial  court  ened  in  hudlng  that  the 
amendments  effected  by  the  second  amended 
complaint  did  not  set  up  a  new  cause  of  action; 
for,  if  the  Kcond  amended  complaint  stated* 
distinct  and  independent  cause  of  action,  the 
bar  of  the  statute  ^should  have  been  al-  r39(^ 
lowed  to  prevail.  Union  P,  B.  Co.  v.  Wuler, 
158  U.  8.  285  [89:  983]. 

Ttie  contention  of  the  plaintiff  in  error  that 
there  was  a  departure  resulting  from  the 
amended  petition  Is  based  upon  two  proposi- 
lions:  1,  that  the  parties  defendant  in  the  origi- 
nal complaint  were  sued  jointly  ez  quasi  eon' 
traetu,  and  were  liable  only  upon  proof  of  » 
joint  contract,  whilst  tlie  amended  petition  pro- 
ceeded upon  a  contract  made  only  by  one  and 
a  different  person  than  those  originally  sued; 
and,  3,  because  certain  averments  in  the  peti- 
tion as  to  the  place  of  incorporation  of  plaintiff 
in  error  and  aa  to  the  cbnracter  of  ticket  upon 
which  the  plaintiff  traveled  changed  the  cause 
of  action. 

We  will  discuss  these  two  contentions  sep* 
arately. 

l:  Was  the  action  stated  in  the  ori^nal  eom- 
plaint  one  against  (he  dtfendants  as  dutinet  and 

Xrate  eorporationt,  or  again^  them  as  a  sin- 
ntity  or  artificial  being,  and  what  teas  the 
'nature  of  the  cause  of  action  t 

It  is  urged  by  the  plaintiff  in  error  that  as  ttw 
complaint,  after  alleging  that  the  defendanU 
joiatly  owned  and  operated  the  line  of  road  in 
question  and  jointly  committed  tlie  allei^ 
negligent  acta,  charged  that  they  together 
"were  a  common  carrier  of  passengers  on  said 
road,"  that  such  allegation  must  be  construed 
as  an  averment  tbat  the  defendants  were  a  sin- 
gle company,  and  that  tt  cannot  be  assumed 
tbat  one  or  the  other,  by  itself,  bad  capacity  to 
violate  any  duly  of  a  commoo  carrier  of  pass* 
engcrs,  or  that  either  had  power  to  sae  or  b» 
sued  separately  and  alone  from  tbe  other. 

This  construction  of  tbe  complaint  !» 
obviously  a  forced  and  unnatural  one.  Id 
the  caption  of  the  complaint  the  two  de- 
fendants were  designated  as  distinct  corpora- 
tions and  several  defendanta,  while  in  serarat* 
paragraphs  each  defendant  was  alleged  to  ba 
a  corporation,  duly  incorporated  under  th* 
laws  of  tbe  state  of  Massachusetts,  and  having 
its  principal  place  of  business  outside  of  tbe 
state  of  California.  Soon  after  the  filing  of  the 
complaint  each  defendant  presented  its  separate 
application  for  tbe  removal  of  the  cause  to  tbe 
f^eral  court.  In  that  of  the  Atchison,  Tope- 
ka»  &  Santa  rrad  it  was  averred  that  it  wa> 
a  corporation  organized,  existing,  and  doing 
'business  under  and  by  virtue  of  tbelaws(3t>7 
of  tbe  state  of  Kansas.  The  Atlantic  &  Pa- 
cific Company  averred  in  its  application  that 
it  was  a  corporation  duty  created,  organized, 
and  existing  under  an  act  of  Congress,  which, 
it  was  expressly  alleged,  authorised  it  to  con- 
struct and  operate,  as  a  commoD  oirrier  of 
passengers  and  freight,  ceitain  described  lines 
of  railroad,  iocluaing  the  line  of  railroad 
upon  which  plaintiff  received  her  Injury. 
The  answer  filed  on  behalf  of  the  defend 
anta  was  "Joint  and  several,"  and  it  was 

194  U.& 


Digitized  by  Google 


1890.  Atz^tic  &  PAa 

therein  admitted  that  the  defendant,  the  Atlan- 
tic &  Pacific  Company,  plaintiff  in  error  Lcre, 
was  operating  the  line  of  railroad  Id  questioD. 
The  case  presented  by  the  complaint,  giviDcto 
the  langiiHge  employed  the  reasonable  loier- 
enccfl  which  it  should  receive,  was  one  where 
each  of  two  corporations  waa  proceeded  afraiost 
as  a  common  carrier  of  passengers,  exercising 
their  respective  corporate  powers  concurrently, 
the  two  corporations  actiog  together,  just  as 
severalindividuals  might  have  done. 

Looking,  then,  to  the  avennents  of  the  com- 
plaint, we  find  it  stated  that  the  defendants,  as 
common  carriers,  jointly  owned  and  operated 
a  described  line  of  railroad;  thai  on  November 
8, 1890,  the  plalntifi'  was  a  passenger  on  a  train 
of  cars  ihen  being  run  by  the  defendants, 
which  train  was  derailed  and  thrown  from  the 
track  and  the  plaintiff  injured.  Wastbla  an 
action  «x  gvan  contractu  as  now  claimed? 

Before  proceeding  to  answer  this  question, 
we  observe  that  It  seems  manifest,  from  the 
attacks  originally  made  upon  the  amended 
complaint,  that  tola  claim  is  an  afterthought. 
The  motion  to  strike  from  the  files  demurrer, 
answer,  and  motion  for  judgment  on  the  plead- 
ings proceeded  upon  the  BBsumptlon  that  the 
cause  of  acilou  slated  In  both  complaints  was 
subject  to  a  limitation  of  two  years,  whereas  it 
did  not  appear  upon  the  face  of  the  complaint, 
but  that  the  agreement,  if  any,  made  by  the 
alleged  contract,  was  entered  iQto  in  the  state  of 
CallTornia,  in  which  event  the  ataiutory  lim- 
itation for  commencing  the  action  would  have 
been  four  years.  The  fact  that  a  written  con- 
tract was  t'xecutcd  In  Ohio,  which  it  Is  claimed 
398]  was  established  on  the  *lrial,  was  not 
at  any  time  speclnlly  set  up  as  a  defense  to  the 
amended  complaint. 

It  is  clear  that  the  original  complaint  is  not 
auBceplible  of  the  construction  now  attempted 
to  be  piven  to  it.  Tbongb  tt  is  alleged  that 
the  plaintiff  was  the  holder  of  and  traveling 
upon  a  certain  ticket,  no  undertaking  or  prom- 
ise by  the  defendants  was  averred,  nor  Is  there 
any  allegation  of  the  breach  of  any  undertak- 
ing or  promise.  The  reference  to  the  ticket 
joined  with  the  allegation  immediately  pre- 
ceding It,  that  the  plaintiff  was  a  passenger  on 
the  described  line  of  railroad,  waa  evidently 
Introduced  by  the  pleader  to  ahow  the  exta- 
lence  of  tbe  relation  of  passenger  and  carrier 
between  the  plaintiff  ana  the  defeodanta.  Be- 
cause of  such  relation  tbe  duty  to  exercise  due 
care  in  tbe  carriage  of  the  passenger  .was  Im- 
pored  upon  the  defendants,  and  from  the  re- 
cital of  the  negligent  acta  committed  arose  Uie 
iroplicaUon  of  the  failure  of  tbe  defendaotato 
perform  that  legal  duty.  Aaaatd  by  Martin, 
B.,  inLegffer.  Tucker,  1  Hurlst.  &  N.  600,  501: 

"In  the  case  of  carriers,  tbe  custom  of  the 
realm  Imposes  on  them  a  duly  to  carry  ttafely. 
and  a  breach  of  that  duty  is  a  breach  of  the 
law,  for  which  an  action  lies  founded  on  the 
common  law,  and  which  docs  not  require  a 
contract  to  support  it." 

f.^e  V.  Tucker  was  in  form  an  action  on  the 
case  for  tbe  negligence  of  alivery-stable  keeper 
In  tbe  care  ana  custody  of  a  horse.  It  was 
held  that  tbe  foundation  of  tbe  action  was  a 
contract,  and  that  whatever  way  the  declara- 
tion was  framed  It  was  an  action  for  assumpslL 
Tbe  line  which  dlstingulshea  the  case  at  bar 
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from  an  action  ex  gu/t$i  contractu  la  thus  ez> 
pressed  in  the  remarks  of  Watson,  B.,  who 
said  (p.  503): 

"Tbe  action  Is  clearly  founded  on  contract. 
Formerly,  in  actions  against  carriers,  the  cus- 
tom of  the  realm  was  set  out  in  the  declara- 
tion. Hera  a  contract  is  stated  by  way  of 
Inducement,  and  the  true  question  is,  whether, 
if  that  were  struck  out,  any  ground  of  action 
would  remain.  WiUiamaon  v.  Altiaon,  2  East, 
4S3.  Thera  la  no  duty  independently  of  tb» 
contract,  and  therefora  It  Is  an  action  of  as- 
sumpsit." 

The  doctrine  is  very  clearly  expressed  Id 
KeUff  V.  *Metropolitan  B.  Go.  [18951  1  Q.  r39» 
B.  044,  where  the  court  of  appeals  held  that  an 
action  brougbt  by  a  railway  passenger  against 
a  company  for  personal  injuries  caused  by  tbe 
negligence  of  the  servants  of  the  company, 
while  be  was  traveling  on  their  line,  was  an 
action  founded  upon  tort.  In  reading  the 
judgment  of  tbe  court,  A.  L.  Smith,  L.  J,, 
8Al6{l>.  947): 

"The  distinction  is  this:  If  thecauseof  com- 
plaint be  for  an  act  of  omisdon  or  nonfeasance 
which,  without  proof  of  a  contract  to  do  what 
has  been  left  tindone.  would  not  give  rise  to 
any  cause  of  action  (because  no  duty  apart 
from  contract  to  do  what  Is  complained  of  ex- 
ists) then  the  action  is  founded  upon  contract 
and  not  upon  tort.  If.  on  the  other  hand,  the 
relation  of  tbe  plaintiff  and  the  defendants  be 
such  that  a  duty  arises  from  that  relationship 
irrespective  of  contract,  to  take  due  care,  and 
the  defendants  are  negligent,  then  tbe  action  la 
one  of  tort." 

So,  In  the  case  at  bar,  thoe  was  a  duty 
shown,  independently  of  contract;  and  the  trial 
court,  looking  at  the  allegationsof  a  complaint 
which  had  not  been  demurred  to,  solely  for 
the  purpose  of  determining  the  propriety  of  aD 
amendment,  was  manifestly  justified  In  hold- 
ing that  tlie  right  to  recover  was  not  founded 
upon  the  breach  of  a  contract,  but  upon  lb* 
neglect  of  a  common-law  duty.  Tbe  action 
therefore  was  ex  delicto,  and  the  defendants,  be- 
ing jolnttortfeasors.might  have  been  sued  either 
separately  or  jointly  at  the  election  of  the  in- 
jured party,  and,  if,  upon  the  trial,  the  proof 
warranted,  a  recovery  might  have  been  had 
against  a  single  defendant  SeuioM  v.  J!»An- 
«m.  05  n.  B.  847  [<!4:  606]. 

The  right  of  recovery  against  one  of  several 
joint  tortfeasors  thus  existing  la  in  principle 
analogous  to  tbe  rule  declared  oy  Cbitty  at  page 
886 of  bis  work  on  Pleading,  to  the  effect  that  In 
torta  the  plaintlfl  may  prove  a  part  of  tbe 
charge  If  the  averment  be  diTialble  and  then 
be  enough  proof  to  support  his  case.  This  la 
Illustrated  at  page  892.  where  Chlttysnys: 

"In  an  action  ex  delicto,  upon  proof  of  part 
only  of  the  injury  charged,  or  of  one  of  several 
injuries  laid  in  tbe  same  count,  the  plaintiff 
will  be  entitled  to  recover  pro  *ianto,  f4U0 
provided  tbe  part  which  is  proved  afford  per 
M  a  sufficient  cause  of  acltoo,  for  torts  ar^ 
generally  speaking,  divisible." 

As,  therefore,  in  an  action  agatnat  joint  tort- 
feasors recovery  may  be  bad  against  one,  U 
follows  that  allegations  alleging  a  joint  ral»- 
tlonshlp  and  tbe  doing  of  negligent  acts 'jolntlr 
are  divisible,  and  that  a  recovery  may  be  had 
where  the  proof  cstabltsbes  the  conoectioo  of 
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but  one  of  the  defeodants  with  the  acts 
avemd.  The  case  also  comes  wfthlo  the  prin- 
ciple of  the  rule  alluded  to  bv  Cbitty  (PI.  898), 
that  "a  general  averment,  iDctudfnfr  several 
particulars,  may  be  cousidered  reddendo  tin- 
avta  tingulia."  He  InBtaoces  tbecase  of  a  dec- 
laratioD  for  afalse  return  to  a^.  fa.  against  the 

Soodt  of  A  and  B,  wherein  it  was  alleged  that 
L  end  B  had  gooffs  witbio  the  bailiwick,  and  it 
was  beld  to  be  sufficient  to  prove  thai  eitberof 
tbembad,  the  avermentbeing  severable. 

But  even  though  the  aciloo  was  foanded 
upon  a  oontract,  under  the  rules  of  practice  in 
California  a  recovery  might  have  been  bad 
against  either  defendant.  Tbus,  In  Shain  r. 
Forbet.  82  Cel.  688,  wblch  was  an  action 
against  two  defendants  to  recover  compensa- 
tion for  professional  services  alleged  to  have 
been  rendered  for  them  jointly  by  an  altom^ 
at  law,  pending  the  action  one  of  the  defend- 
ants died.  It  was  argued  that  the  testimony 
of  a  certain  witness,  not  being  admissible 
against  the  representaUves  of  tbe  deceased  de< 
fendant,  was  not  competent  for  anv  purpose, 
because  the  action  was  Joint,  and  tbat  no  sev- 
eral judgment  could  be  rendered  against  tbe 
surviving  defendant.  To  this  argument  the 
supreme  court  answered: 

'  'It  is  true  tbat  tbe  rule  contended  for  existed 
at  common  law,  but  from  tbe  earliest  time  it 
lias  been  changed  by  statute  in  this  state.  The 
Code  provides:  'Judgment  may  be  given  for 
or  against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  defend- 
aots,  and  it  may,  when  tbe  justice  of  the  case 
requires  It,  determine  the  ultimate  rlgbls  of  the 
parties  on  each  side  as  between  themselves.' 
Cal.  Code  Civ.  Proc.  f,  878.  And  this  was  but 
a  re-enactment  of  g  145  of  tbe  old  practice  act. 
Under  this  provision  it  has  been  held  that  where 
two  persons  are  sued  jointly  upon  a  joint  con- 
401J  tract,  'judgment  may  be  rendered  in 
favor  of  the  plaintiff  against  one  of  the  defend- 
ants, and  In  favor  of  one  of  tbe  defendants 
against  tbe  plaintiff.  Bow  t.  Chandler.  1  Cal. 
168;  Leu>i»  v.  Clarion,  18  Cal.  899;  PeopU  v. 
Fritbie,  18  Cal.  403.  ...  In  our  opinion  a 
several  ludrment  might  have  been  rendered 
against  HcPherson." 

It  results  tbat  If  the  nature  of  tbe  action  was 
not  changed,  tbe  amendment  merely  dismiss- 
ing one  of  two  joint  tortfeasors  and  alleging 
that  tbe  injury  complained  of  was  occasioned 
solely  by  the  remaining  defendant  did  not  in- 
troduce a  new  cause  oi  action: 

3.  Did  the  amendment*  atating  tliat  the  plain- 
tiff a>a*  trawling  vpon  a  "ticket"  instead  of.  at 
ttaUd  in  iht  original  complaint,  a  "firtt-elats" 
tiekot,  and  that  the  Atlantic  <fi  Facifle  Company 
SM*  eaartertd  1^  an  act  of  Oongrm  in$tead  of 
by  the  law  tf  Ma$$uehv»ettt,  as  averred  in  the 
Affinal  complaint,  ttate  a  new  eauee  tf  aetiont 
The  changes  made  clearly  were  not  of  tbe 
essence  of  tbe  cause  of  action,  and  could  in  no 
wist  have  Injuriously  prejudiced  the  Atlantic 
A  Pacific  Company.  Ameodmeots  of  ibis 
character  were  plainly  allowable.  Cal.  Code, 
$471,  virtually  forbidsamendmentaonty  where 
tbe  ailegation  of  the  claim  or  defense  would  be 
changed  in  its  general  scope  and  meaning.  II- 
lustrations  of  tbe  construction  given  to  these 
provisions  are  foand  In  several  cases.  Smulien 
r.  PhiUipt,  98  Cal.  408,  was  an  acHon  of  slan* 


der,  and  the  words  charged  to  have  been  spoken 
were,  "He  Is  a  tbief."  The  projf  Introduced 
at  tbe  trial  was  that  the  words  uttered  were, 

"That  thieving  ;  be  stole  $3,500  from 

me,  and  I  can  prove  It."  An  amendment  of 
tbe  complaint  was  at  once  allowed  over  tbe  ob- 
jection of  ibo  defendant  that  tbe  statute  of  liml* 
tatloos  barred  tbe  cause  of  action  as  thus 
amended.  Tbe  supreme  court  of  California 
held  that  the  scandalous  words  alleged  in  the 
original  complaint  were  not  qualified  or  altered 
in  their  sense  or  meaning  by  those  proved  to 
have  bem  used  by  tbe  defoiaant,  that  tbe  cause 
of  action  remained  tbe  same,  and  that  the 
amendment  simply  obviated  a  variance  between 
the  allegations  an'd  the  proof. 

*ln  Bedington  v.  Oomtoell,  90  Cal.  40,[4O2 
it  was  beld  tbat  as  tbe  original  complaint  de- 
clared on  two  notes,  alle^ng  tbat  they  were 

Siven  "for  value  ret^ved/*  and  were  assigned 
y  indorsement,  and  also  alleged  facts  from 
which  an  equitable  assignment  would  result,  an 
amended  complaint  which  omitted  tbe  allega- 
tion of  indorsement  and  alleged  that  tbe  debt 
was  for  money  loaned  and  for  a  balance  due  on 
account,  set  up  subsiantiolly  tbe  same  cause  of 
action,  tbe  averment  as  to  value  received  being 
equivalent  to  the  morespecificallegationsof  the 
items  of  moo^  loaned  and  due  on  account 

In  Bof^rt  T.  Oroiby,  01  GaL  278,  the  com- 
plaint in  an  action  against  a  firm  of  real  estate 
agents  to  recover  money  deposited  on  a  verbal 
conttact  of  sale  wblcb  had  been  rescinded  was 
amended  by  making  tbe  owners  of  the  land  de- 
fendants, and  alleging  tbat  defendants  were  an 
association  of  two  or  more  persons  doing  busl- 
nessanderacommonname.  A  second  amended 
complaint  was  filed,  alleging  that  only  tbe 
agents  constituted  tbe  association,  and  botb 
amendments  charged  all  the  defendants  wttb 
having  received  the  depodt  from  plaintiff  and 
to  his  use. 
Tbe  court  said  (p.  381): 
"It  is  claimed  by  appellants  that  the  cause 
of  action  staled  In  the  last  amended  complaint 
is,  as  against  appellanls,  essentially  different 
from  that  alleged  In  tbe  first-amended  com- 
plaint, and  tbat,  as  It  was  not  filed  witbio  two 

i rears  after  tbe  cause  of  action  accrued,  tbe  same 
s  barred  by  the  provision  of  subdivision  1  of 
§  889  of  the  Code  of  Civil  Procedure.  We  do 
not  agree  with  i^pellanta  In  Uiis  contenUoo. 
The  difference  between  tbe  flrst  uid  second 
amended  complaints  Is  not  so  marked  that  tbe 
latter  can  be  deemed  tbe  statement  of  an  en- 
tirely new  and  different  cause  of  action  aeainst 
the  appellanls.  In  botb  amended  complaints 
tbe  appellants  are  charged  with  having  received 
from  plaintiff,  and  to  bis  use,  the  monev  sued 
for,  and  wltb  a  refusal  to  pay  it  to  phlntlfl 
when  demanded." 

As  we  bold  that  tbe  dismissal  of  the  Atchison 
Company  did  not  operate  to  change  tbe  cause  of 
action  against  the  other  corporation,  and  tbat 
tbe  allegations  of  the  second  'amended  [403 
complaint  substantially  counted  upon  tbe  same 
wrong  charged  in  the  original  complaint,  to 
wit,  a  neglect  of  duty  oannng  injury  to  plain- 
tiff while  traveling  as  a  {Mssenger,  upon  a 
ticket,  in  a  train  of  an  over  a  described  line 
of  railroad,  and  between  specified  stations,  it 
results  that  the  Judgment  of  the  Circuit  Court 
ofApptaU  was  rights  and  u  i»  ^glrmod. 
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MISSOURI  PAOIFIG  RAILWAY  COU- 
PANY,  Ftff.  in  Err., 

0. 

STATE  OP  NEBRASKA,  «•  rel.  BOARD 
OP  TRANSPORTATION  OF  THE 
STATE  OF  NEBRASKA. 

(See  8.  a  Keporterl  ed.  «08417J 

d^^nt—IHAraalai  ttatule—taJting  prt- 
Tate  property  fof  prnate  ute  without  emwr** 
eonient. 

I.  Tbe  constracUon  glren  to  b  state  statute  br 
the  blgrhest  court  of  tbe  state  must  be  accepted 
by  this  court  In  judRinK'wbetber  tbe  statute  coo- 
forms  to  tbe  ConsUtutloo  of  the  United  SUtes. 

&  Ad  order  of  tbe  Nebraska  State  Board  of  Traos- 
portatlOD.  under  tbe  state  statute  of  March  81. 
ISn,  requtnoB-  a  railroad  company  to  surrender  a 
part  of  Its  land  to  private  persons  for  tbe  porpoae 
of  building  and  maiatainlnff  their  elevator  upon 
It,  Is  a  taking  of  private  property  of  the  company 
for  tbe  private  use  of  suob  petaons. 

L  Tbe  taking  by  a  atate  of  tbe  private  property  of 
one  persoo  or  corpontion.  witboni  the  owner's 
consent,  for  the  private  use  of  aootber.  Is  not  due 
process  of  law,  and  fs  a  violation  of  tb^  lltb 
Amendment  of  the  Constitution  of  tbe  United 
Statea. 

[No.  1.] 

Argued  Daxmber  3.  4,  1894.  Ordered  for  Re- 
argument  December  17,  1894-  Seargved 
March  4,  1896.  Deetded  November  30,  1896. 

IN  ERROR  to  the  Snpreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
awarding  a  writ  of  maodamiis  to  compel  tbe 
Missouri  Pacific  RaUway  Compaoy  to  comply 
with  an  order  of  the  Nebraska  State  Board  of 
TraosportatfOD,  which  directed  tbe  company 
to  grant  to  John  W.  Hollenbeck  et  at.  tfaie 
right  of  erecting  an  elevator  on  the  land  of  the 
railway  company.  Becereeif,  and  case  re- 
manded for  further  proceedings. 
See  same  case  below,  29  Neb.  550. 

Statement  by  Mr.  Justice  Oraj-  t 
This  was  a  writ  of  error  to  review  a  Judg- 
roeot  of  tbe  supreme  court  of  tbe  state  of  Ne- 
braska, awarding  a  writ  of  mandamus  to 
compel  tbe  Missouri  Pacific  Railwsy  Company, 
a  corporation  of  Nebraska,  to  comply  with  an 
order  of  tbe  Nebraska  State  Board  of  Trans- 
portailon,  which  directed  the  twrnpaoy  to  grant 
to  John  W.  ilolleobeck  and  others  the  richt 
and  privilege  of  erecting  an  elevator  upon  the 
grounds  of  the  railway  company  at  Its  station 
at  Elm  wood. 
By  the  Constitution  of  Nebraska  of  1875,  art. 

II,  S  4,  "railways  heretofore  constructed  or  that 
404]  may  hereafter  be  'constructed  in  this 
atnte  are  hereby  declared  public  bighways,  and 
shall  be  free  to  all  persons  for  the  transportation 
of  their  persons  and  property  thereon,  under 
fucb  regulations  as  may  be  prescribed  by  law. 
And  the  legislature  may  from  lime  to  time 
pass  laws  establishing  rensooable  maximum 
rates  of  charges  for  tbe  tran!>porta(ioo  of  pas- 
sengers and  freight  on  tbe  differeot  railroads 


Note.— to  what  to  diw  process  of  law,  see  note 
to  Pearson  t.  Tewdalt,  Ut  4M. 

m  V.  s. 


In  this  state."  And  by  g  7,  "tbe  legislature- 
sball  pass  laws  to  correct  abuses  and  prevent 
unjust  discrimlDation  and  extortion  in  alk 
charges  of  express,  telegraph,  and  railroad 
companies  in  this  state,  and  enforce  such  lawa 
by  adequate  penalties,  to  the  extent,  if  neces- 
sary for  that  purpose,  of  forfeiture  of  iheir 
property  and  frsDcblsea." 

Tbe  Stale  Board  of  Transportation  was  cre- 
ated by  tbe  statute  of  Nebraska  of  March  SI, 
1887,  chap.  60,  entitled  "An  Act  to  Regulate 
Railroads,  Prevent  Unjust  Discrimination," 
etc.,  which  took  effect  July  1,  0*81,  and  was 
very  similar  to  the  act  of  Congress  of  February 
4,  1887,  chap.  104,  regtilatlng  interstate  com- 
merce (24  Stat,  at  L.  i}79),  except  in  applying 
only  to  commerce  within  tbe  state.  The  ma- 
terial provisions  of  th«  Nebraska  statute  are 
copied  In  the  margin.f 

*Oo  October  9,  1889,  there  was  pre-  [405 
seoted  to  the  Nebraska  Slate  Board  of  Trana* 
porlntlon  a  complaint  in  these  terms: 

"Tbe  petilloD  and  complaint  of  John  W. 
HoUenbeck,  Oyrellua  Lemastors,  Jobn  W. 
Miller,  John  Hayes,  Charles  Hall,  and  olbers, 
trading  under  the  name  of  ibe  Elmwotxl 
Farmers'  Alliance  Number  805,  of  Elmwood, 
Cass  county,  Nebraska,  respectfully  represents: 

•"First.  That  the  petitioners  and  com  [40tt 
plalnants  are  now  ana  have  for  many  years  beeo 
extensive  raisers  of  corn,  wheat,  oals,  and 
other  cereals,  and  that  large  quantities  of  said 


tSeo.  I.  The  prortelnna  of  this  aot  shall  apply  to 
any  common  carrier  or  carriers  enfraged  in  tho 
imnsporiatlon  of  pasBenfrera  or  property  by  rail- 
road, under  a  cotamun  control,  managemenT,  or  ar- 
rangement for  a  continuous  carriage  or  BhlpmenK 
from  Buy  point  In  the  state  of  Nebraska  to  any 
other  point  In  said  state.  The  term  "railroad,"  as 
used  In  this  act,  shall  include  the  road  in  use  In  by 
any  corporation  operating  a  railroad,  whether 
owned  or  operated  under  a  contract,  agreement,  or 
lease;  and  the  term  "transportation"  shall  Include 
aQ  InstrumentalitieB  of  shipment  or  carriage.  All 
charges  made  for  any  service  rendered  or  to  b* 
rendered  In  the  transportation  o(  passengers  or 
property  as  aforesaid,  or  in  ooonectlon  therewith, 
or  fur  the  receiving,  deUvery,  storage,  or  bandllnir 
of  such  property,  snail  be  ruaaonaMe  and  Just;  and 
every  unjust  and  unreasonable  charge  for  Bucb 
■ervtoe  Is  oroblblted  and  declared  to  be  unlawful. 

See.  2.  If  any  common  carrlersubJeoC  to  tho  pro* 
vislona  of  tbu  act  sball  directly  or  Indirectly,  by 
any  speclHi  rate,  rebate,  drawback,  or  other  devlc^ 
charge,  demand,  oolleot,  or  receive  from  any  per< 
son  or  persons  a  greater  ooropensatlon  for  any 
eerrloe  rendered  or  to  be  rendorod  In  tbe  transport 
latlon  of  passengeis  or  property,  subject  to  the 
provWons  of  this  aoC  than  It  ofaarges.  demands, 
collects,  or  receives  from  any  other  person  or  per- 
sons for  doing  for  him  or  tbem  a  hke  and  oon- 
temporaneous  servloe  In  tbe  transportation  of 
like  kind  of  tralBo  under  substaotlally  similar  cir- 
cumstances and  conditions,  such  oommoo  oarrlera 
shall  be  deemed  guilty  of  unjust  dlsorlmloatton, 
wtaiob  is  hereby  i»iAilnted  ana  declared  to  be  un- 
lawfuL 

See.  S.  It  ahaU  be  unlawtnl  for  any  common  car- 
rier subject  to  the  {wovtelons  of  this  act  to  make  or 
give  any  preference  or  advsDtairc  loany  particular 
persun.  company,  flrtn,  corporation,  or  locality,  or 
any  particular  nescriptton  of  tralDo,  In  any  respeoK 
whatsoever,  or  to  subject  any  parneular  peiaon, 
company,  firm,  corporation,  or  locality,  or  any  paiv 
ticular  descnption  of  traOo.  to  any  prejudice  or 
disadvantage  in  any  respect  whaiaoever.  Every 
common  carrier  suoject  to  tbe  provisions  of  tbia 
act  shall,  according  to  their  respective  powers,  af- 
ford all  reasonable,  proper,  and  equal  faolllties  for 
toe  Interchange  of  traffic  between  tbeir  respective 
lines,  and  tor  the  receiving,  forwaraing,  and  deliv- 
ering of  passengers  and  property  to  and  from  their 
eeveralJlnee  and  those  connecting  therewith,  and 
shall  not  disonmlnate  in  their  rates  and  chanren 
between  such  oontractlog  IImk  but  Uttt  sball  not 
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407]  cereals  'bare  been  marketed  in  aeasoDS 
past,  and  tbat  large  quantities  are  bow  ready 
cor  the  markets;  tbat  tbe  several  farms  and 
leasebotda  of  the  petitioDers  are  situated  near 
£Imwood,  in  Cass  county.  Nebraska. 

"Second.  That  the  Missouri  Pacific  RaElway 
Company  is  a  common  carrier,  eojcsKed  In  tbe 
traDsportatioQ  of  passengers  and  property  by 
railr(^  under  a  common  control,  management, 
or  arrangement  for  a  continuous  carriage  or 
shipment  through  Elmnood  aforesaid. 

"Third.  That  the  said  defendant  railroad 
company  ta  the  owner  of  the  right  of  way  and 
depot  grounds  bordering  the  main  and  side 
tracks  of  tbe  defendant  company,  upon  which 
are  located  the  station  houses  and  other  ahlp- 
piog  facilities  connected  with  the  transporta- 
tion originating  at  or  destined  to  Elmwood 
station  aforesaid;  tbat  the  complainants  afore- 
said did  make  a  written  application  to  the 
general  manager  of  tbe  defendant  company  for 
•  location,  on  the  right  of  way  at  Elmwood 
station  aforesaid,  for  the  erection  of  an  eleva- 
tor of  sufficient  capacity  to  store  from  time  to 
time  tbe  cereal  products  of  tbe  farms  and 
leaseholds  of  comDlalnaots  aforesaid,  as  well 
as  tbe  products  of  other  neighboring  farms; 
that  tbe  application  aforesaid  was  refused  by 
tbe  generu  manager  of  tbe  defendant  company 
Aforesaid. 

"Fourth.  That  tbe  elevators  now  located  on 
the  right  of  way  of  tbe  defendants  aforesaid 
at  Elmwood  station  af(H%said  are  duiing  cer- 
'  tain  seasons  of  the  year  wholly  Insuffldent  in 


be  construed  as  requiring  moj  such  oommon  osT' 
rler  to  slve  tbe  use  of  Its  traos  or  termlaal  faollU 
ties  to  another  carrier  eoRaged  in  like  buslaosfl. 

Sec  17.  Bald  board  ahaJI  have  tbe  ireneral  tuper- 
TisioD  of  atl  railroads  operated  by  ateam  In  tbe 
state,  and  shall  Inquire  tolo  any  oeitieot  ot  duty  or 
violation  of  any  of  the  lawB  or  this  state  t>y  rail- 
road corporations dolnir  bunlneeslnthisatate.orby 
any  otBoer,  agent,  or  employee  ofany  railroad  cor- 
porations doiDK  bualDeas  In  thla  state;  end  sball 
from  time  to  lime  carefully ezamlDe  and  Inspect 
tbe  condition  of  each  railroad  la  thts  state,  and  Its 
equipments  and  manner  of  tbe  conduct  and  man- 
agement of  ihe  same,  withrpferenoe  to  tbe  public 
raiety,  interest,  and  convenlenceB.  It  ahall  care- 
fully iQTeatigate  any  complaint  made  in  writing, 
and  under  oatb,  concerning  any  lack  of  facilities 
or  accommodations  furnished  br  any  railroad  oor- 
poratlcn  doing  buBtnees  in  this  stnte.  for  tbe 
comfort,  convenience,  end  accommodation  of  in- 
dividuals and  tbe  public;  or  any  unjust  dlscrlmiOH- 
tlon  Btralnsteither  any  peraoa,  Srtn,  or  corporailon, 
or  lovallty,  either  In  rates,  factlltios  furnished,  or 
otberniae;  and  whenever.  In  tbe  Judgment  of  said 
t>oard,  any  repairs  are  necessary  upon  any  portion 
of  the  road,  or  upon  any  stattons.  depots,  station- 
bouses,  or  warehouses,  or  upon  aov  of  the  rolling 
stock  of  any  railroad  doing  business  in  this  state,' 
or  additions  to,  or  any  chanees  in  lt«  rollinR  stock, 
stations,  dejxtts,  station  bouses,  or  warebouses  are 
oeoesrary  in  order  to  secure  the  safety,  comfort, 
accommodation,  and  convenience  of  tbe  public 
and  Individuals,  or  any  change  In  the  mode  of  con- 
ducting Its  business  or  operating  its  rood  which  is 
reaiioiiat)le  and  exp<xllent  In  order  to  promote  tbe 
security  and  accommodation  of  tbe  public,  or  in 
order  to  prevent  uojnst  dfnrimlnatlons  against 
either  persons  or  ptaoes.  It  shall  make  a  flndinK  of 
facts,  and  an  order  requiring  said  railroad  corpora- 
tion to  make  sucb  repairs.  Improvements,  or  addi- 
tions to  Its  rolling  stock,  road,  stattons.  depots,  or 
warehouses,  or  to  make  suoh  changes,  either  in  tbe 
manner  of  conducting  its  business  or  to  the  man- 
ner of  operating  its  road,  as  suoh  board  shall  deem 

ttroper,  reasonable,  snd  expedient:  and  said  flnd- 
Dg  shall  beeoteredlnareoordkeptfortbatpur- 
Dose,  and  said  board  shell  cause  a  copy  of  tbe  same 
to  be  served  on  said  railroad  corpomtlon  by  any 
steiiff  or  oonstal)le  Id  tbis  state.  In  tbe  same  man* 
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affording  a  market  for  tbe  cereals  of  the  com- 
plainants and  otben  desirous  of  marketing 
their  sraio. 

"FRth,  Tbat  the  refoaal  of  the  defendant 
railroad  company  to  lease  a  location  for  an  el- 
Tator  as  aforesaid  Is  in  contravention  of  tbe 
provisioDs  of  an  act  of  the  legislature  entitled 
'An  Act  to  Regulate  Railroads,  Prevent  Un- 
just Discrimination,'  etc..  approved  Harch  81, 
1887,  in  that— 

"(a)  The  nld  lefuaal  la  an  aojtut  dlscriml- 
natloQ. 

"(b)  The  said  Hissonrt  Pacific  Railway 
Company,  by  the  refusal  aforesaid,  is  subject- 
ing tbe  complainants  aforesaid  to  an  undue 
and  unreasonable  prejudice  and  disadvantage, 
in  respect  to  traffic  facilities,  over  other  local- 
ities. 

*"<«)  The  said  Hteourf  Parlflc  Raflwayr408 

Company,  by  tbe  refusal  aforesaid,  la  giving  an 
undue  and  unreasonable  preference  and  advan- 
tage to  Adams  and  Gilbert  and  Eells  Brothers, 
owners  of  tbe  elevators  located  at  Elmwood, 
on  the  right  of  way  of  the  defeudant,  to' 
permission  of  tbe  said  Hisaourt  Padflc  Rail- 
way Company, 

' '  Wherefore  tbe  petitioners  pray  that  tbe  de- 
fendants mav  ,be  required  to  answer  tbe 
cbartres  herefn,  and  that  after  due  bearing  and 
invcsligation  an  order  be  made,  commanding 
tbe  defendants  to  cease  and  desist  from  said 
violations  of  tbe  act  of  tbe  le^slature  entitled 
'An  Act  to  Regulate  Rallroaas,'  etc..  and  for 
iuch  other  and  further  relief  aa  the  board  of 


'  oer  as  a  summons  fs  required  to  be  served,  and 
shall  also  transmit  to  the  person,  firm,  or  corpo- 
ration interested  a  copy  of  the  same.  Said  rail- 
road corporation  stiall,  within  ten  days  after  being 
served  with  a  copy  of  sold  finding  and  order,  show 
cause.  If  any  it  has,  why  It  should  not  comply  with 
said  order,  by  filing  wiui  said  board  an  answer, 
verified  In  tbe  same  manner  as  pleadings  of  fact  in 
the  district  court  are  required  to  be  verified.  It  no 
answer  sboU  be  filed  as  aforesaid,  then  such  finding 
and  order  shall  be  final  and  concluslre  as  against 
said  railroad  corporation.  Upon  tbe  filing  of  any 
answer  as  provided  for  In  this  section,  theseld 
board  shall  set  a  day,  not  exceeding  tblrtv  days 
from  the  dote  of  the  flllnir  of  such  answer,  for  tne 
hearing  of  the  matter,  and  shall  notify  said  railroad 
oompaay,  or  any  other  person  or  persons  or  corpo- 
rations Interested,  of  the  time  so  fixed,  and  the 

Siaoeof  hearing  tbe  same:  and  shall  carefully  and 
jlly  investlgnte  tbe  matter,  and  for  tbat  purpose 
may  lubpoena  witnesses,  and  compel  ihelr  attend- 
ance, and  the  productions  of  any  books  or  papers; 
In  tbe  same  manner  as  tbe  courts  of  law  of  tbia 
state  may  do.  After  a  full  investliratlnn  of  the 
matter,  said  board  sbaJI  attain  make  a  finding  of 
tbe  facts,  and  make  such  an  order  as  it  may  deem 
Just  m  tbe  premises.  If  said  railroad  shall  refuse 
or  neglect  to  comply  with  such  order,  tbe  board 
shall  order  tbe  attorney  general  or  the  county  at- 
torney of  tbe  proper  county  to  Institute  a  suit  to 
compel  sucb  railroad  company  to  comply  with 
such  order  and  It  shall  be  theduty  uf  the  attorney 
general,  or  tbe  county  attorney  of  tbe  proper 
countv,  at  the  request  of  the  board  or  any  person 
Interested  in  any  such  order  or  finding,  to  apply  to 
the  supreme  court,  or  to  the  dlsl  rlct  court  of  any 
county  through  or  Into  wblcb  its  line  of  road  may 
run.  In  the  name  of  tbe  state  and  on  the  relation  of 
said  board,  fora  writ  of  mandamus  to  compel  suoh 
railroad  company  to  comply  with  such  order;  and 
upon  tbe  bearing  of  any  such  cause  such  finding 
and  order  shall  be.  as  against  sucb  railroad  com- 
pany, prima  (acie  evidence  of  the  reasonaDleoess 
of  sucb  order,  and  of  tbe  necessity  of  suoh  repairs, 
cbangee.  additions,  or  tmpmvemeota.  or  other 
matters  In  suoh  order  required  to  be  done  or 
omitted,  Nebraska  Laws  1887,  pp.  Ml.  US,  fi6&.  56B; 
Neb.  Oomp.  Stat.  iBOi,  pp.  778, 780,  785.  780. 
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iransportBtion  may  deem  necessary  in  the 
ftremtses." 

On  tbe  same  day,  the  board  of  transportattoD 
Issued  ao  order  to  tbe  railwi^  company  to 
«how  cause  wby  tbe  prayer  of  tbe  complalot 
flbould  not  be  granted;  and  on  October  18, 1880, 
tbe  railway  compaoy  filed  an  answer,  admitting 
Its  ownersbip  of  tbe  risbt  of  war  and  depot 
grounds  at  Elmwood,  described  in  tbe  com- 
plaint, and  iu  refusal  to  allow  tbe  petitioners 
to  erect  an  elevator  on  the  side  track  there, 
and  that  there  were  two  eleratdrt  now  upon 
that  track;  aod  alleging  tbat  these  two  ele- 
vators were  sufficient  to  transact  the  bustoess 
at  Elmwood,  and  that  there  was  do  room  there 
for  another  elevator,  without  purchasing  an 
additional  right  of  way  and  extending  its 
track,  and  that  this  was  tbe  only  reason  for  tbe 
vefuaal;  and  denying  all  the  other  allegations 
«f  the  complainL 

On  December  18,  1889,  th«  board  of  trans- 
portation, after  a  bearing,  at  which  evidence 
and  arguments  were  submitted  on  behalf  of 
twth  parties,  made  the  following  findings  and 
«rder: 

"This  case  and  complaint  having  been 
heard  by  tbe  board  upon  tbe  pleadings,  evi- 
dence, and  argument  of  coanwl,  the  board 
finds  as  follows: 

'*  First.  That  the  defendant  has  all  its  side 
tracks  within  the  limits  of  its  right  of  way  and 
depot  grounds  at  the  said  station  of  Elmwood. 

"Second.  Tbat  there  are  only  two  elevators  at 
4091  said  station  *of  Elmwood.  having  tbe 
combined  capacity  of  10,000  bushels,  and  that 
«aid  elevators  areinsufflcient  to  handle  the  grain 
abipped  at  said  statioo,  and  that  the  owners 
aod  operators  thereof  have  entered  into  a  com- 
binntion,  and  do  oombioe  aod  fix  tbe  prices  of 
Crain,  and  prevent  competition  In  tbe  purchase 

{irlce  thereof,  and  that  there  are  not  sufficient 
aciliiles  for  (he  handling  and  shipping  of  grain 
at  said  station. 

"  Third.  Tbat  it  fs  oecesaary  for  the  con- 
venience of  tbe  public,  patrons  and  shippers 
of  gnin  of  said  railroad  company,  that  an- 
■other  elevator  be  erected  and  operated  at  aaid 
atation. 

"Fourth.  Tbat  tbe  defendant  has  permitted 
twoeievators  to  be  erected  upon  its  grounds  at 
aaid  statioo,  and  that  the  same  are  now  being 
operated,  and  that  the  aaid  defendant  bss  re- 
fused to  grant  tbe  same  privilege  to  the  com- 
plainant 

"Firth.  Tbat  an  elevator  is  necessary  for 
the  shipment  of  grain  by  railroad,  and  that,  by 
reason  of  the  side  track  being  placed  wfihin 
theiirbtof  way  and  depot  grounds,  tbe  pluin 
tiff  cannot  ship  grain  without  building  its 
alevator  upon  the  grounds  of  tbe  defendant, 

"Sixth.  That  there  Is  room  upon  the 
frrounds  of  tbe  defendant  at  said  station  for 
another  levator  without  matertnllv  interfering 
with  the  operation  of  said  railroad,  and  tbe 
feuildfniC  of  tbe  elevator  by  tbe  plaintiffs  upoo 
•aid  ground  will  not  materially  affect  the  de- 
fendant in  tbe  use  of  its  grounds,  or  be  an  un- 
reasonable burden  to  the  defendant. 

"Seventh,  That  granting  of  tbe  right  and 
privilege  by  tbe  defendant  to  the  elevators  now 
•landing  npon  its  right  of  way  and  depot 
crounda  at  said  station,  and  refusing  to  grant 
ue  same  right  and  privilege  to  the  complain- 
1MV.8. 


'  ant,  la  an  unjust  and  unreasonable  discrlmina- 
tton  agidnst  the  complainant,  under  tbe  clx* 
cumstances  of  this  case. 

"  Eighth.  Tbat  tbe  said  respondent  has  dis- 
criminated against  tbe  complainant,  and  that 
it  has  unlawfully  made  and  given  a  preference 
aod  advantage  to  Adams  and  Gilbert,  and  to 
Eells  Brothers,  owners  and  operators  of  ele- 
vators at  said  station. 

"  It  is  therefore,  by  the  Board  of  Transpor* 
tatioD  of  tbe  State  of  Nebraska,  considered,  ad- 
Judged,  and  ordered  tbat  tbe  respondent,  the 
Missouri  Pacific  Railway  Compaoy,  shall  cease 
*and  discontinue  discriminating  aeainst  [410 
the  complainant,  and  grant  to  said  complain- 
ant the  same  facilities  and  privileges  as  granted 
to  the  owners  and  operators  of  tbe  elevators 
now  established  at  said  station;  and  that  said 
respondent,  within  ten  days  after  tbe  service 
of  Uiia  order,  grant  and  give  to  the  complain- 
ant, OD  like  terms  and  conditions  as  granted  to 
tbe  said  Adamsaod  Qilbertaod  Eells  Brothers, 
tbe  right  and  privilege  of  erecting  an  elevator 
upon  ita  grounds  at  said  station,  adjacent  to 
said  respondent's  side  track,  at  a  convenient 
and  suitable  place  thereon,  to  wit,  at  a  point 
on  tbe  side  track  of  said  respondent  near  the 
east  terminus  of  said  side  track,  or  some  other 
suitable  and  convenient  place  on  said  side 
track,  if  tbe  parUes  to  this  action  can  agree; 
and  that  said  respondent  grant  to  the  said  com- 

{>lainant  alt  and  equal  facilities  for  the  band- 
log  and  shipping  of  grain  at  said  station 
which  it  grants  and  gitea  to  otfaer  shippers  of 
grain  at  said  station,  and  cease  from  all  dia- 
criminatioo  or  preferences  to  and  of  said  ablp- 
pers  and  operators  of  elevators  at  said  statliHi 
of  Elmwood  aforesaid." 

The  railway  company  not  having  complied 
with  that  order,  there  was  presented  to  the 
supreme  court  of  tbe  state  of  Nebraska,  on 
January  7, 1890,  a  petition  in  the  name  of  the 
state  of  Nebraska,  nt  the  relation  of  the  board 
of  transportation,  and  signed  by  the  attorney 
general  of  tbe  state,  setting  forth  tbe  proceed* 
logs  and  order  of  tbe  board  of  transportation, 
and  prayiuK  for  a  writ  of  mandamus  to  the 
railway  company  to  compel  them  to  comp^ 
with  that  order. 

To  this  petition  for  a  mandamus  the  railway 
company  filed  an  answer,  setting  up  tbe  same 
defenses  as  before  the  board  of  transportation, 
and  relying  upon  tbe  provis'ons  of  the  14lb 
Amendment  of  tbe  Constitution  of  tbe  United 
States,  whicb  prohibits  any  state  to  deprive 
any  person  of  property  without  due  process  of 
law,  or  to  deny  to  any  person,  withlD  its 
Jurisdiction,  tbe  equal  protection  of  the 
laws. 

Upon  a  bearing  on  Ibis  petition  and  answer, 
tbe  supreme  court  of  Nebraska,  on  May  13, 
1890,  "found  the  issues  in  favor  of  the  re- 
lators," and  adjudged  that,  unless  the  railway 
compauy  wttbtn  forty  days  complied  with  tbe 
order  of  the  'board  of  transportation,  a  [411 
writ  of  mandamtis  should  issue  to  compel  a 
compliance  with  tbat  order  according  to  its 
terms.  29  Neb.  560.  The  railway  company 
sued  oat  this  writ  of  error. 

Meura.  John  F.  DUIon.  Wintloa  8.  PUreg, 
and  Barrn  Eut^Tdt  for  idaiotlff  in  error: 
A  corporation  Is  a  "penon"  within  the  pro> 
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tectioD  of  thellth  AmeDdment  to  tbe  Coostl- 
tutiOD  of  the  United  States. 

SaiUa  data  C&unty  t.  aouthem  P.  B.  Co. 
118  D.  8.  894  (80: 118);  Pon&ina  Cental.  B. 
Min.  A  M.  Co,  t.  Penntyltania,  12S  U.  S.  181, 
till:  650),  2  Inters.  Com.  Bep.  24;  Mitatmri  P. 
R.  Co.  T.  Maek^,  137  U.  8.  206  (82: 107);  Min- 
neapotit  ASt.L.RCo.Y.  Beekwith,  129  U.  S. 
26  (82:  &8S). 

The  land  taken  Utbe  private  property  of  tbe 
nilwar  company,  piircbased  and  owned  by  it, 
and,  like  any  otber  private  property,  cannot  be 
taken  except  by  due  process  of  law. 

State  V.  Uhicago,  M.  di  SI.  P.  R.  Co.  86  Minn. 
402;  I^hB  Short  dk  M.  B.  B.  Co.  v.  Chicago  <£ 
F. /.  R  Co.  97111.  606. 

The  obligation  of  the  contracts  of  a  corpora- 
tion cannot  be  impaired  by  state  or  Federal 
leeislation  any  more  than  can  the  contracts  of 
Inaividuals. 

Banotda  v.  8tat«,  89  N.  Y.  86,  42  Am.  Rep. 
277;  Union  P.  B.  Co.  t.  United  StaUtf," Sink- 
ing Fund  Caaaf)  99  U.  8.  700  (26:  496);  Com. 
T.  Buex  Co.  18  Gray.  289;  DttToit  v.  Detroit 
A  B.  H.  Road  Co.  43  Mich.  140;  PeopU  v. 
O^Brien,  lU  N.  Y.  1,  2  L.  R  A.  265. 

The  legialation  of  the  state  of  Kelinuka  as 
construed  by  the  judgment  or  decree  of  tbe 
Nebraska  supreme  court  took  the  land  of  the 
railway  company  fora  privBte  use,  contrary  to 
the  14th  Amendment  of  theConslitutlonof  tbe 
United  SUtea. 

Chicago,  M.  <£  St.  P.  B.  Co.  v.  Minnetota,  184 
U.  6.  4J8  (88: 970),  3  Inters.  Com.  Rep.  309. 

The  test  of  a  public  use  Is  whether  the  use 
can  be  participaira  In  by  all  of  tbe  public. 

Colev.  La  Grange,  113  U.  S.  1  (28:896); 
Burlington  Tup.  v.  Beaatey,  94  U.  8.  810(24: 
161);  Blair  v.  Cuming  County,  111  U.  8.  868 
(2S:  467);  Parhenburg  t.  Brown,  106  U.  a  487 
(27: 288);  Citieen'$  Sav.  tt  L.  Am.  T.  Topeka, 
87  U.  S.  20  WaU.  656  {33: 456). 

Tbe  property  (tf  tbe  railway  compaDT  Is  pro- 
tected by  tbe  OcmatltutUm  of  the  United  Stales. 
Seott  T.  Melfeat,  164  U.  8.  34  (88:  896). 
It  is  not  enough  that  the  matter  has  been 
passed  upon  by  the  courts  of  the  state.  This 
does  not  make  tbe  proceeding  by  which  the 
railway  company's  property  la  taken  due  pro- 
ceai  of  Jaw.  Tola  court  passes  upon  tbe  mat- 
ter for  Itself  and  decldea  wbetber  or  not  the 
property  was  taken  by  due  process  of  law. 
Ottlder  T.  Butt,  8  U.  8. 8  Dali.  888  (1: 649). 
The  words  "due  process  of  law"  have  been 
several  times  discussed  and  somewhat  defined 
by  the  decisions  of  this  court. 

Den.  Murray,  v.  Hohoken  Land  <4  Improv.  Co. 
69  U.  8.  18  How.  373  (IS:  373):  Datidaon  t. 
JffevB  Orleans.  96  U.  8.  97  (84: 616);  Kaukauna 
Water  Power  Co.  t.  Oreen  Bay  (£  M.  Canal  Co. 
143U.  8.  254(85:1004). 

Tbifl  legixlatioo  Is  not  valid  as  an  exercise  of 
tbe  police  power  of  the  state  of  Nebraska. 

Butcher'e  Benet.  Ano.  7.  Crescent  City  L.  8. 
L.  A  a.  H.  Co.  ("Slaughter  Boute  Caeeif')8S  U. 
&  16  WaU.  86  (31: 894);  MiMUuri  P.  R.  Co. 
T.  Burnet.  116  U.  B.  51S  (39: 468);  Mugler  t. 
Eaneae,  138  U.  8.  633  (81 : 305);  Powell  v.  Penn- 
eylvania,  197  U.  8.  678  (82: 263). 

Private  property  cannot  be  taken  under  the 
pretense  of  regulating  the  affairs  of  railroads, 
except  (as  other  private  property)  for  a  public 
use,  and  on  Jnst  compensatira  ascertained  by 
doe  piocesi  of  law. 
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Stone  v.Farmenf  Loan  tfi  T.  Co.  i'*RaHroai 
Commiaeion  Caaet")  116  U.  8.  807  (29:  686); 
Beagan  v.  Farmera'  Loan  A  T.  Co.  (Na  1),  154 
U.  8. 863  (88: 1014),  4  Inters.  Com.  Hep.  660; 
BtaU  v.  Chicago.  M.A8t.P,R,Co.^  MIod. 
402. 

Due  process  of  law  means  law  of  tbe  land. 

Mittouri  P.  R  Co.  v.  Bumea.  115  U.  8.  51* 
(29:  463);  Taplor  v.  Pi»-tcr,  4Hill.  145,  40  Am. 
Dec.  274;  Bt^  v.  Benderaon,  4  Dev.  L.  15.  35 
Am.  Dec.  677;  Wynehamer  t.  /Vopte,  18  N.  T. 
878:  Sears  t.  CottreU,  6  Mich.  251;  Turner  v. 
AUkaua,  6  Neb.  71;  CoUv.  La  Grange,  118  U. 
8.  1  (28: 896);  Terier  v.  Bat^  Line  Gtmrt.  149 
U.  8.  646(86:1119). 

Tbe  legislation  of  the  state  of  Nebraska  as 
construed  by  the  judgment  of  tbe  Nebraska, 
supreme  court  deprived  tbe  railway  company 
of  Its  property  without  making  eompensatioa 
therefor  or  providing  for  its  ascertainment  and 
payment,  by  due  process  of  law,  contrary  to 
the  Constitution  of  tbe  state  of  Nebraska,  and 
in  violation  of  the  ConstltutloD  of  the  United 
8tates. 

Seott  V.  Melfeal,  154  U.  8.  84  (88: 896). 

Metara.  A.  H.  Churchill,  George  B.  Baat- 
inga,  and  W.  A.  DilaorA,  for  defendant  ia 
error: 

Tbe  Missouri  Pacific  Jtatlway  Company  cao 
only  use  its  property,  real  and  personal,  in  tb» 
furtherance  of  the  purposes  for  which  the  cor- 
poration was  created,  namely,  tbe  constructing^ 
maintaining,  and  operating  of  a  railroad. 

Avpr^Mora  i^  Locke  A  (SndUs  v.Naahua  A  L., 
R  Co.  104  Mass.  1.  6  Am.  Rep.  181;  Pierce  v. 
Emery,  82  N.  H.  604;  Burlington  A  M.  R.  R. 
Co.  V.  Spearman,  12  Iowa,  112;  Grand  Rapid* 
A  L.8.  R.  Co.  V.  Grand  Rapida  A  I.  R.  Co.  3& 
Mich.  265,  24  Am.  Bep.  545;  Lanee'a  Appeal,. 
65  Pa.  25,  93  Am.  Dec.  732;  Grand  Trvnk  R. 
Co.  V.  RidiaTdton.  91  U.  8.  454  (23:  356).  , 

An  elevator  is  a  necessity  and  facility  Id 
the  auccenful  handling  of  grain,  and  a  alte 
therefor  is  a  facility  that  the  law  will  compel 
a  common  carrier  to  furnish  to  all  alike. 

Rhodea  v.  Northern  P.  R.  Co.  84  Minn.  87.  21 
Am.  &  Eng.  R.  Cas.  88;  State,  Mattoon,  v.  Re- 
pubtiean  Valley  R.  Co.  17  Neb.  647,  6S  Am. 
Bep.  424. 

The  HIssodtI  Pacific  Beflway  Company  la 
fumlablcg  a  site  upon  its  station  or  rlgbt-of- 
way  grounds  at  Etmwood  to  two  firms  for 
two  elevators,  and  refusing  to  grant  the  same 
facilities,  St  tbe  same  place,  upon  tbe  same  con- 
ditions, to  the  Farmers'  Alliance  of  Elmwood, 
thereby  dlscrlmiDatesio  favor  of  tbe  two  firm* 
and  against  said  Farmers'  Alliance. 

Chicogo  A  N.  W.  R.  Co.  y.  People,  66  HI.  865. 
8  Am.  Rep.  HiW.  Penaaeola  Teleg.Co.  v.  Weatern 
U.  Teleg.  Co.  96  U.  8.  1  (24:  708);  State, 
American  U.  Teleg.  Co.,  v.  Bcli  Teleph.  Co.  8« 
Ohio  St.  296;  Railroad  Comra.  v.  Portland  A 
0.  C.  R  Co  63  Me.  269,  18  Am.  Rep.  208: 
Marriott  v.  London  A  8.  W.  R.  Co.  1  C.  B. 
N.  8.  499;  Coueh  v.  London  A  2f.  W.  R. 
Go.  14  C.  R  365;  Sandford  T.  Ottaieiaaa, 
W.AB.R  Co.U  Pa.  383.  84  Am.  Dec.  667; 
MeDuffee  v.  Portland  A  B.  R.  Co.  63  N.  H. 
449. 18  Am.  Rep.  72;  Ballv.  London,  B.  AS.  C. 
R.  Co.WR.  15  Q.  B.  Div.  505,  22  Am.  A 
Edit.  R  Cas.  446. 

Tbe  Missouri  Pacific  Railway  Company  i» 
purely  and  strictly  a  domestic  corporatloB  of 
the  atate  of  Net>nuka  and  aub}ect  to  tbe  lam 
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ud  regulations  thereof— a  creature  of  the  ctate. 
.  And  the  order  compUined  of  ii  aiinply'  an  ex- 
ercise of  the  police  power  of  the  slate  towards 
that  company. 

Aftinn  T.  Illinoia,  94  U.  S.  125  (24:84);  San 
Antonio  A  A.  P.  R.  Co,  v.  State,  70  Tex.  264, 45 
Am.  &Eiig.  R.Cas.  686;  Stater.  Wabath,  8t.  L. 
AP.B.  Co.  68  Ho.  144;  Diamond  T.  Northern 
P.ROo,^  Mont.  S80;  Cineinnali,  H.  d>  D. 
B.  Oo.    auUium,  83  Ohio  St  168. 

The  enforcing  of  the  order  of  railroad  com- 
mlasionera  to  require  a  railroad  company  to 
ccnfonp  to  their  schedule  of  rates  is  a  mattCT  of 
public  risht,  for  which  an  action  may  be 
malotatoea  In  the  name  of  the  state. 

Campbetl  v.  Cki^go,M.A  8t.  P.R  Co.  86  Iowa, 
687, 17  L.  R  A.  448, 4  Inters.  Com.  Bep.  203. 

Mr.  Justice  Gray  deliraxed  the  opinion  of 

the  court: 

The  arguments  In  this  case  have  taken  a 
wider  range  than  Is  required  for  its  decision. 
The  material  facts,  as  assumed  by  the  court 
below,  are  as  follows: 

The  Missouri  Padflc  Railway  Company,  a 
corponiiou  of  the  state  of  Nebraska,  was  tbe 
owner  of  the  right  of  way  and  depot  grounds, 
within  which  were  Its  main  aad  side  tracks. 
Its  stations,  and  other  shipping  faculties,  at 
Elmwood  in  that  state;  and  had  permitted  two 
elevators  to  be  erected  and  operated  by  private 
flmis  on  the  side  track  at  that  station, 

John  W.  Hollenbeck  and  others,  apparently 
not  a  corporation,  but  a  voluntary  association 
of  persona  owning  farms  and  leaseholds  In  the 
neighborhood  of  Elmwood,  upon  which  they 
raised  corn,  wheat,  oats,and  other  cereals,  large 
quantities  of  which  were  ready  for  market, 
made  an  applicstlon  in  writing  to  the  railway 
company  to  ftrant  them  "  a  location  on  the 
right  of  way  at  Elmwood  station  aforesaid,  for 
the  erection  of  an  elevator  of  sufflcieo  t  capacity 
to  store  from  time  to  lime  the  cereal  products 
of  the  farms  and  leaseholds  of"  the  applicants, 
"as  well  as  the  products  of  other  celghboring 
farms."  That  application  was  refused  by  the 
railway  coropaoy. 

The  applitianis  then  made  a  complaint  to  the 
Board  of  Transportation  of  the  State  of  Nebras- 
ka, alleging  that  the  two  elevators  already  built 
4 1 2]on  the  right  of  way  of  the  'railway  com- 
pany at  Elmwood  station  were  "during  certain 
seasons  of  the  year  wholly  iofiufflclent  in  afford- 
ing a  market  for  the  cereals  of  the  complalnanu 
and  otbera  desirous  of  maTkelIng  their  grain:" 
and  that  the  refusal  of  the  railway  company 
to  grant  to  the  complainants  a  location  for  an 
elevator  was  in  violation  of  the  Nebraska 
sUtute  of  1887,  chsp.  60.  in  that  such  refusal 
was  an  unjust  discrimination  and  that  tbc  rail- 
way company,  by  such  refusal,  wassobjectinf; 
the  complainants  to  an  undue  and  unreasonable 
prejudice  and  disadvantage,  in  respect  to 
traffic  facilities,  over  other  localities,  and  was 
giving  an  undue  and  unreasonable  preference 
and  advantage  to  the  owners  and  operators  of 
the  two  elevators  already  built  at  that  station. 

The  board  of  transportation,  after  notice  to 
the  railway  company,  and  hearing  evidence 
and  arguments,  found  that  tbe  two  existing 
elevators  were  insufficient  to  handle  the  grain 
shipped  at  Elmwood  statioo.  and  the  owners 
and  operators  of  those  elevators  had  entered 
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into  s  combination  to  fix  tbe  prices  of  grain 
and  to  i»event  competition  in  tbe  price  thereof, 
and  there  were  not  sufficient  fadlitiei.for  the 
handling  and  shipping  of  grain  at  that  station;, 
that  it  was  necessary  for  the  convenience  of 
tbe  public  that  another  elevator  should  be 
erected  and  operated  there;  that,  by  reason  of 
the  side  track  being  placed  within  Ui«  right  of 
way  and  depot  grounds,  the  complainants 
cotud  not  ship  grain  without  building  their 
elevator  upon  the  groundsof  the  railway  com- 
pany; that  there  was  room  upon  those  groun(to. 
for  another  elevator  without  materially  inter- 
fering with  the  operation  of  the  railroad,  and 
the  building  of  an  elevator  thereon  by  tbe  com- 
plainants would  not  materially  affect  tbe  rail- 
way company  In  the  use  of  Its  grounds,  or  be- 
an uureasonable  burden  to  it;  and  that  the 
granting  by  the  railway  company  of  tbe  right 
and  privilege  to  tbe  owners  of  the  two  ele- 
vators now  standing,  and  refusing  to  grant  the 
like  right  and  privilege  to  the  complainants, 
was  an  unjust  and  unreasonable  discrimination 
against  the  complainants,  and  unlawfully  gave- 
a  preference  and  advantage  to  the  owners  of 
the  two  existing  elevators. 
*Tbe  board  of  transportation  thereuponf^lS 
ordered  that  tbe  railway  company,  within  ten 
days,  grant  to  the  complainants,  on  like  terma 
and  conditions  as  granted  to  tbe  owners  of  the 
two  existing  elevators,  the  right  and  privlt^e 
of  erecting  an  elevator  upon  its  grounds,  and 
adjacent  to  Its  track,  at  a  point  specified  in  the 
oiuer,  or  at  some  other  suitable  and  convenient 
place  If  tbe  parties  could  agree:  and  grant  to- 
tbe  complainants  all  and  equal  facilities  for 
the  handling  and  shipping  of  grain  at  that 
station,  which  It  granted  to  other  shippers  of 
grain  there,  and  cease  from  all  discrimination 
or  preference  to  and  of  shippers  and  operators 
of  elevators  at  that  statlim. 

The  railway  company  not  having  compiled 
with  tbe  order,  the  supreme  court  of  the  state, 
upon  a  petition  in  the  name  of  the  state,  at  the 
relation  of  the  boud  of  transportation,  for  a 
mandamus,  and  an  answer  thereto  and  bear- 
ing thereon,  found  tbe  issues  in  favor  of  the- 
relators,  and  adjudged  that,  unless  the  railway 
company,  within  forty  days,  complied  with 
order  of  the  board  of  transportation,  a  writ  of 
mandamus  should  issue  to  compel  compliance- 
with  that  order  according  to  Its  terms.  In  tbe- 
opinion  of  the  court,  It  was  said:  "The  correct- 
ness of  the  Qndings  of  the  board  is  not  seriously- 
questioned,  but  Its  power  to  make  sooh  find- 
ings  and  order  is  denied."  89  Neb.  666. 
The  statute  of  Nebraska  of  1887,  chsp.  60. 
1~S,  prohibit  and  declare  to  be  unlawful 
all  unjust  and  unreasonable  charges  made  by 
a  railroad  company  for  any  services  rendered 
in  the  transportation  (which  includes  all  instru- 
mentalities of  shipment  or  carriage)  of  passen- 
gers or  properiy,  or  In  connection  therewith, 
or  for  tbe  receiving,  delivering,  storage,  or 
haudling  of  such  property;  the  demanding  or 
collecting,  directly  or  indirectly,  by  a  railroad 
company,  from  any  person,  of  a  {mater  com- 
pensation for  such  service  than  It  demands  or 
collects  from  any  other  person  for  a  like  and 
contemporaneous  service  in  the  traosportatloik 
of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions,  is  de- 
clared to  be  oojust  discrimination;  it  Is  also 
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made  unlawful  to  fi^ve  aoy  preference  or  advan- 
tage to,  or  to  subject  to  any  prejudice  or  disad- 
Tantue,  anj  particular  person,  company,  firm, 
-414ycorporBiiOQ,  orlocality,  or 'any  particu- 
lar description  of't  raffle.  In  any  respect  wbatso- 
«ver;  and  railroad  conipanfes  are  required,  ac- 
cordioK  to  t^^'i*  respective  powers,  to  afford 
aU  reasonable,  proper,  and  equal  fadlltiea  for 
the  interchange  of  traffic  between  tlidr  re- 
spective lines,  and  fortbe  receiving,  forward- 
ing, and  delivering  of  passengers  aod  property 
4o  and  from  tbeir  several  lioea  and  tbose  con 
oectlDg  therewith,  and  not  to  dlBcrimlnaie  in 
thefr  rates  and  chargei  between  such  contract- 
ing  lines. 

By  17,  upon  complaint  in  writing  concern- 
ing any  lack  of  facilities  or  accommodations 
furnished  by  a  railroad  company  for  the  com- 
fort, convenience,  and  accommodation  of  in- 
dividuals and  the  public,  or  coDceruiog  auy 
unjust  discrimination  against  any  person,  firm, 
corporation,  or  locality,  either  in  rated,  facill- 
ties  fumMied,  or  otherwise,  the  board  of 
traasportatloo,  whenever,  in  its  judgment  any 
Tepalrg  of,  or  additions  to,  or  changts  in,  any 
portion  of  the  road,  rolling  stock,  alations, 
-depots,  station  houses,  or  warehouses  of  a  rail- 
road company,  are  necessary  in  order  to  secure 
the  safety,  comfort,  amimmodation,  and  con- 
venience of  the  pabllo  aod  iDdlvlduala.  or  any 
■change  in  the  mode  of  conducting  its  buriness 
is  reasonable  and  expedient  in  order  to  promote 
the  security  and  accommodation  of  the  public, 
•or  to  prevent  unjust  discrimination  against  per- 
aoos  or  places,  is  directed  to  order  the  railroad 
■company  to  make  such  repairs,  additions,  or 
•changes. 

The  supreme  court  of  Nebraska  has  construed 
this  statute  as  authorizing  the  board  oi  trans- 
]wrta1ioQ  to  make  the  order  questioned  in  this 
-case,  which  required  the  railroad  company  to 
grant  to  the  relators  the  right  to  erect  an  ele- 
vator upon  ilB  right  of  way  at  Elmwood  sta- 
tion, on  the  same  terms  and  cooditions  on 
which  it  had  already  granted  to  otfaer  persons 
righu  to  erect  two  elevators  thereon.  The 
•construction  so  given  to  the  statute  by  the 
highest  court  of  the  state  must  be  accepted  by 
this  court  in  judging  whether  the  statute  con- 
forms to  the  Constitution  of  the  United  States. 
Chicago,  M.  <Ss  fit.  P.  R.  Co.  v.  Mtnnftota,  184 
U.  S.  418.  4S6  [83:  970,  8  Inters.  Com.  Rep. 
-2091;  mnoia  0.  B.  Vo.  v.  minoU.  168  U.  S. 
148,  108.  41  L  ed.  107.110. 

A  railroad  corporation  douI)tless  holds  its 
station  grounds,  tracks,  and  right  of  way  as  its 
415]privale  property,  but  for  the  'public  use 
for  which  it  was  incorporated;  aod  may,  in  Its 
■discretion,  permit  them  to  be  occupied  by 
«lher  parties  with  structures  convenient  for  the 
receipt  and  delivery  of  freight  upon  its  nil- 
road,  so  long  RS  a  free  and  safe  passage  Is  left 
for  the  carriage  of  freight  and  passengers. 
Grand  Trunk  R.  Co.  v.  Rickardtojt.  91  U.  B. 
-454  [38:  856].  But  how  far  the  railroad  com- 
pany can  he  compelled  to  do  so,  against  Its 
will,  is  a  wholly  different  question. 

Upon  the  admitted  facts  of  the  case  at  bar, 
4he  railroad  company  had  granted  to  two  pri- 
vate firms  the  privilege  of  erecting  elevatora 
upon  itfl  right  of  way  at  Etmwood  station:  and 
4iad  refused  an  application  of  other  private 
fiersoos.  farmers  In  the  neighborhood,  for  the 
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privilege  of  erecting  on  that  right  of  way  a 
third  elevator  of  sufficient  capacity  to  store 
from  time  to  time  the  grain  produced  upon 
tbeir  farms  and  upon  those  of  tbeir  neighbors; 
aod  has  been  ordered  by  the  board  of  trans- 
portation, and  hy  the  supreme  court  of  the 
state,  to  grant  to  the  applicants  a  location  upon 
its  right  of  way  for  the  purpose  of  erecting 
thereon  such  an  elevator,  upon  the  like  teems 
and  conditions  as  in  Its  grenta  to  the  ownen  of 
the  two  existing  elevators. 

The  only  particular  alleged  In  the  complaint, 
aod  the  only  one,  therefore,  presented  for  our 
consideration  in  this  case.  In  which  the  railroad 
company  Is  supposed  to  have  made  an  unjust 
discrimination  against  the  complainants,  or  to 
have  subjected  them  to  au  uodue  and  unrea- 
sonable prejudice  and  disadvantage.  In  respect 
to  traffic  facilliies,  over  other  locations,  or  to 
have  given  an  uodue  and  unreasonable  prefer- 
ence to  other  persons,  is  the  refusal  of  the  rail- 
road company  to  grant  to  the  complainants  a 
location  upon  its  right  of  way  for  the  purpose 
of  erecting  an  elevator  thereon,  upon  the 
terms  and  conditions  upon  which  it  had  previ- 
ously granted  to  other  persons  similar  privi- 
leges to  erect  two  other  elevators. 

The  record  does  not  show  what  were  the 
terms  and  conditions  of  the  contracts  between 
the  railroad  company  and  the  ownera  of  those 
elevators;  nor  present  any  question  as  to  the 
validity  of  those  contracts. 

Nor  does  it  preseot  any  question  as  to  the 
power  of  the  'legislature  to  compel  the  [4;10 
railroad  companyltaelf  to  erect  and  maintain  an 
elevator  fortbe  use  of  the  public;  or  lo  compel 
it  to  permit  to  all  persons  equal  facilities  of  ac- 
cess from  their  own  lands  lo  its  tracks,  and  of 
the  use  from  time  to  time  of  tbose  tracks,  for  Uie 

fiurposeof  shipping  or  receiving  grain  or  other 
reight,  as  In  Rkodea  v.  Northern  P.  R.  Co.  34 
Minn.  87.  In  Cliicago  d  N.W.R  Co.  v.  Peopie, 
56  lU.  856,  8  Am.  Rep.  690.  and  in  Hoift  v. 
Chicago,  B.     q,  R.  Co.  98  111.  601. 

Nor  does  this  case  show  any  such  exercise  of 
the  legislative  power  to  regulate  the  conduct  of 
the  business,  or  the  rate  of  tolls,  fees. or  charges, 
either  of  railroad  corporations  or  of  the  pro- 
prietors of  elevators,  as  has  bc^n  upheld  by 
this  court  in  previous  ca^^es.  Mvi.nv.  lUinoU, 
94  U.  8.  118  f84:  771:  Chicago.  B.  &  q.  R.  Co. 
V.  Iowa.  94  U.  8.  165  [24:  941;  Doui  v.  Beidel 
man,  IS")  U.  9.  680  [81:  841.  S  Inters.  Com. 
Rep.  56];  Btafrf  v.  Sm  York,  148  U.  8.  617 
[86:  247.  4  Inters.  Com.  Rep.  4VI;  Prat*  v. 
North  Dakota,  Stoeter,  1.58  U.  9.  391  [88:  757. 
4  Inters.  Com.  Rep.  670]:  Covington  <fc  0. 
Bridge  Co.  v.  Kentucky,  154  U.  8.  904,  2l8, 
214  m-.  902,  967,  4  Inters.  Com.  Rep.  6491; 
Uatttiile  A  N.  R.  Co.  v.  Kentud^a,  161  U.  S. 
677.  696  [40:  849, 867]. 

The  order  lo  question  was  not  limited  to 
temporary  use  of  tracks,  nor  to  the  conduct  of 
the  business  of  the  railway  company.  But  it 
required  the  railway  company  to  grant  to  the 
petitionera  the  right  to  build  and  maintain  a 
permanent  structure  upon  its  right  of  way. 

The  order  in  question  was  not,  and  was  not 
claimed  to  be,  either  Id  tbeopiniooof  the  court 
below,  or  in  tbe  argument  for  the  defendant  In 
error  in  this  court,  a  taking  of  private  property 
for  a  public  use  under  the  right  of  eminent 
domain.   The  petitionera  were  merely  private 
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4ndf Tlduals,  ToluotarilT  associated  together  for 
•tlielr  owD  beoeflt.  Tbey  do  Dot  appear  to 
have  boeo  incorporated  by  the  state  (or  aoy 
public  purpose  wbaterer,  or  to  have  tbem- 
-flelvea  lotended  tu  establish  an  elevator  for  the 
use  of  the  public.  On  tbo  coolrary,  tbeirowa 
anplicatioQ  to  the  railroad  compaQi',  as  raited 
ID  their  complatDt  to  the  board  of  traasporta- 
<iOD,-was  ODiy  "for  a  locatlou,  od  the  right  of 
way  at  Elmwood  statioo  aforesaid,  for  the 
•erectloD  of  ao  elevator  of  sufflcieot  capacity  to 
-417]  store  "from  ttme  to  time  the  cereal  pro* 
ducts  of  the  farms  aud  leaseholds  of  complain- 
anis  aforesaid,  as  well  aa  the  products  of  other 
oeichboring  farms." 

To  require  ttie  railroad  company  to  grant  to 
the  petitioners  a  location  on  Its  right  of  way, 
for  the  erection  of  an  elevator  for  the  specified 
purpose  of  storing  from  time  to  time  the  grain 
of  the  peililoners  and  of  ocIghboriDg  farmers, 
is  lo  compel  the  railroad  company,  against  Its 
will,  to  transfer  an  estate  in  part  of  the  land 
which  it  owns  and  holds,  under  its  charter,  as 
Its  private  property  and  for  a  public  use.  to  an 
association  of  private  Individuals  for  the  pur- 
pose  of  erecting  and  maintaining  a  building 
-thereon  for  storiiig  grain  for  their  own  benefit, 
without  reserving  any  control  of  the  use  of 
such  land,  or  of  the  building  to  be  erected 
tbereoD.  to  the  railroad  comtuny  for  the  ac- 
commodation of  its  own  busiaess,  or  for  the 
-convenience  of  the  public. 

This  court,  confioing  itself  to  what  Is  neces- 
sary for  the  decision  of  the  case  before  ft,  is 
uoaoimously  of  opinion  that  the  order  In  ques- 
-tion,  so  far  as  it  required  the  railroad  corpora- 
lion  to  surrender  a  part  of  ita  land  to  the  peti- 
tioners,  for  the  purpose  of  building  and  main- 
taining their  elevator  upon  It.  was,  In  essence 
«nd  effect,  a  takfng  of  private  property  of  the 
railroad  corporation,  for  the  private  use  of  the 
petitioners.  Thetaklngby astateof theprivate 
property  of  one  person  or  corporation,  without 
the  owner's  conseDt.lfor  the  private  use  of  an- 
other, is  not  due  process  of  law,  and  is  a  vio- 
lation of  the  14th  Article  of  Amendment  of 
lite  Constitution  of  the  United  Stales.  WU- 
Mnson  v.  Uland,  27  U.  8.  8  Pet.  627,  658  (7: 
.^2.  553]:  Dtn,  Murray,  v.  Eoboktn  Land  A 
I.  Co.  69  U.  8.  18  How.  272.  276  [15:  872,  874]; 
Citizen^  fiav.  A  L.  Auo.  v.  Topeka,  87  D.  8. 
:20  Walt.  655  [23:  4551;  David»»n  v.  Keu,  Or- 
4enM.  96  U.  ff.  97, 103  [24:  616,  618]1  Cole  v. 
Im  Grange.  118  U.  S.  1  [88:  896];  Taabrook 
Irrig.  Di»t.  v.  Bradtfj/,  164  O.  S.  118. 168.  161 
iantt.m-.  State  v.  Chicago,  M.  A  Bt.  P.  R. 
Co.  36  Minn.  402. 

Judgment  reterted,  and' case  remanded  to  the 
«upreme  court  of  Uie  slate  of  Nebraska  for 
iuriher  proceedings  not  Inoooditent  with  this 
■opinioo. 
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CHARLES  WARNER.  Pfff.  in  Err.,  (418 

TEXAS  &  PACIFIC  RAILWAY  COM- 
PANY. 

(See  8.  a  Beporter's  ed.  418-1S!L) 

Agreement  to  maintain  a  iuntch—when  not 
within  thg  «£a<«(0  i^/raudt, 

h  An  oral  contract  bj  a  railroad  company  to  pilt 
down  the  Iron  raits  for  a  swltob  on  Its  railroad  and 
maintain  the  switch  for  plaincilTs  beneflt  for 
ehlppioir  purpOBOB  aa  kmg  as  he  needed  It,  at  the 
plaoe  wbere  he  proposed  to  noot  Rsawmlll.  Is  not 
within  tbe  Texas  statute  of  frauds  aa  to  aftree- 
mentanottotM  performed  wltblnoDe  year. 

2,  Suob  agreement  Is  nnt  wltbln  tbe  clause  of  tbe 
Texas  statute  of  frauds  vblch  requires  certain 
oonveyanoes  of  real  estate  and  contracts  for  sale 
or  lease  thereof  to  be  In  writlns,  bus  does  not  In- 
clude grants  of  easements. 

[No.  47.] 

Argwd  May  S,  2896.   Decided  November  30, 
1896. 

IN  ERROR  to  tbe  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  to  re- 
view a  judgment  affirming  a  Judgment  of  the 
Circuit  Court  in  favor  of  defendant  in  an  ac- 
tion brought  by  Charles  Warner,  plaintiff, 
against  the  Texas<&  Pacific  Railway  Company, 
upon  an  oral  contract  to  make  and  maintain  a 
switch.  Beeened,  and  case  remanded  with  di- 
rection for  a  new  trial. 
See  same  case  below,  18  U.  8.  App.  286. 


NoTB.— As  toAow/ar  /roud  or  itteoal  eonsfderxi* 
Hon  tirlU  molct  eontroet.  see  note  to  Armsironff  v. 
Toler,  0:468. 

At  to  eonstruef Ion  ef  vrUUn  eonfrocts;  how  far  a 
iTuesttort/ortAeeourC-seenoteto  Ward  r.  United 
States,  81:  TOE. 

Statute  of  /raudn  OQTtemenU  not  to  be  perfnrmcd 
wfthtn  one  year-  when  ftatutc  appUeable,  and  when 
not. 

The  statute  applies  only  to  contracts  wbteb  can* 
not  tM  fully  performed  In  aeoordaaoewltb  tbe  In- 
tent of  the  parties  within  a  y«ar  from  the  time  of. 
making.  Doj-le  v.  Dixon,  VT  Mass.  £08.93  Am.  Deo. 
80:  Bojrdell  v.  Drummond,  11  Bast.  142. 

If  the  acta  contracted  for  can  be  done  within  a 
Fear,  and  suob  a  doing  will  be  a  complete  perform- 
anoe  of  tbe  contract,  tbe  statute  does  not  apply; 
althouKbtbe  parties  may  have  oootemplBtod,  sod 
Indeed  expected,  that  tbe  acts  would  not  be  done 
within  tbo  year,  and  although  tbe  poaslbllity  of  per- 
formanoe  within  a  year  may  not  In  fact  have  oc- 
curred to  thorn.  KnowlmaoT.BIuett,I(.K.9Exch. 
1. 

But  If  It  was  tbelr  deliberate  Intention  that  the  act 
should  not  be  done  wltiitn  a  year,  although  possi  ble. 
and  If,  accordingly,  auob  a  doing  would  technically 
□at  be  a  performance  of  tbe  eontract.  the  stntute 
does  apply,  and  an  oral  agreement  wQI  be  luauffl- 
ctent  to  support  an  action. 

Thus,  a  contract  to  clear  land  within  three  years 
and  seed  do  wn  1  acre  the  first,  1  acre  tbe  second,  and 
1  acre  the  third  yearfHerrlo  V.  Butter*,  at  Me.  119>. 
was  held  to  bo  within  tiieatatute;  for  tboutrh  It  waa 
ptay«loally  possible  to  clear  tbe  whole  aud  seed 
down  tbe  8  acres  within  one  year.  stUl  that  would 
not  constitute  a  performanoe  according  to  ttie  in- 
tention of  the  parties. 

In  Boydell  v.  Drummond,  11  Beat,  US,  the  con- 
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Bdfbems  Cottbt  ov  the  IJhivkd  Statbb. 
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Statement  by  Hr.  Junioe  Qm,y : 
This  wai  an  action  brought  May  9. 1893,  by 
Warner  against  the  Texas  &  Pacific  Railway 
Company,  a  corporation  created  by  tbe  laws 
of  tbe  United  States,  upon  a  contract  made  in 
1874,  by  which  it  was  agreed  between  the 
parties  that  if  the  plaiotiS  would  grade  tbe 
gtouod  for  a  switch,  and  put  on  the  ties,  at  a 
certain  poiot  oo  tbe  defendant's  railroad,  tbe 
defendant  would  put  down  tbe  rails  and  main- 
tain tbe  switch  lor  the  plaintiff's  benefit  for 
shippioff  purposes  as  long  as  he  needed  it. 
Tbe  defendaot  pleaded  that  tbe  contract  was 
oral,  and  within  tbe  statute  of  frauds,  because 
it  was  "not  to  be  performed  within  one  year 
from  the  making  thereof,"  and  becatise  it  was 
"a  grant  or  cooTe;^ance  by  this  defendant  of 
an  estate  of  iohentance,  and  for  a  term  of 
more  than  one  year,  in  lands," 
419]  *At  tbe  trial,  tbe  plaiDtifT,  being  called 
as  witness  in  bis  own  behalf,  testified  that  prior 
to  tbe  year  1674  he  had  bieen  enga/ted  in  the 
lumberlDg  and  milling  business  ut  Iowa  and 
io  Arkansas,  and,  in  contemplation  of  break- 
ing up  and  consolidating  his  business,  came  to 
Texas,  and  selected  a  punt,  afterwards  known 
as  Warner's  Switch,  as  a  suitable  location, 
provided  be  could  obtain  transportation  facili- 
ties; that  be  found  at  that  point  an  abundance 
of  fine  pine  timber,  and,  8  miles  back  from 
the  railroad,  a  stream,  known  as  Big  Sandy 
creek,  peculiarly  adapted  for  floating  logs,  and 
lined  for  many  miles  above  with  pine  timber; 
that  in  1874  the  defendant's  agent,  after  con- 
versing with  htm  about  bis  experience  fn  the 
lumber  business,  the  capacity  of  bis  mill,  and 


tract  was  for  an  edlthu  of  8taakcepeare*B  works, 
onenumberat  least tobe published ea<Ai  year,  bat 
ttie  Intentton  was  clear  tbat  tbe  pubUostloD  should 
extend  over  eeveral  Tears.  Tbe  court  held  the 
statute  to  apply. 

Tbe  statute  applies  to  contracts  wboi  ttie  per- 
formance wtttain  a  year  ti  hnptMsltaie  es  a  otmtiaot 
to  labor  or  emptor  labor  for  more  tban  a  year,  or 
for  one  year,  tlie  serviL-e  to  beglo  at  a  future  day. 
Meyer  v.  Itoberta.  46  Ark.  BO,  U  Am.  Bep.  687;  Tat- 
tle V.  Swett,8V  He.  U6:  Klecmao  v.  OolUoa.  8  Bosh, 
400:  DnioinKHid  v.  Burrell.  13  Wend.  SOT;  Braoa- 
girdle  V.  Heald.  1  Bsm.  ft  AM.  Wk  Gliaod  v.  Hlob< 
mood,  2  C.  B.8iK. 

It  makes  do  difference  how  little  the  time  that 
tbe  term  exceeds  tbe  year.-a  contrscc  for  service 
made  one  day  lo  begin  the  next  is  within  tlie  stat- 
nte.  Blaoeli  v.  Llttell.  9  Daly.  288:  UoBIroy  v.  Lud- 
lum.  82  N.  J.  Eg.  888:  Dlokson  r.  Friable.  BZ  Ala.  18S. 
l8Am.  Bep.  5tt,^b1oh  excluded  tbe  day  of  maklD^. 

Id  Cawtborne  v.  Cordrey.  18  0.  B.  N.  8. 408,  a  con- 
tract was  noade  Uaroh  M,  the  servloes  to  besln 
March  2S.  aod  ao  action  was  sustained;  Init  there 
was  evidence  of  a  new  contract  for  a  year's  labor 
OD  tbe  SStb.  A  dictum  that,  wbere  tbe  ooDtract 
was  made  at  noon  Monday,  to  besrln  Tuesday,  the 
statute  did  not  apply  sloce  the  law  dtsreaards  frao- 
tlODSOf  a  day.  was  questioned  In  Britain  v.  Bceslter, 
X..  B.  11  Q.  B.  Div.  128,  which,  however,  approved 
the  decTSlon  rendered. 

Dickson  V.  Frlsbie.  88  Ala.  165,  28  Am.  Bep.  886. 
dted  above,  quoted  and  followed  the  dtetuni  Id 
Gawtfaome  v.  Cordrey:  but  has  t>een  disapproved  In 
LevlBon  t.  8tlz,  10  Daly,  229.  In  tbat  case  a  con- 
tract made  DeoemberSlof  one  year,  for  services 
to  end  oo  I>ecemt>er  31  of  tbe  next  year,  waa  tield 
void,  tbe  court  eayios  tbat  the  performance  must 
end  within  the  year  lo  which  the  oon tract  waa 
sutdeu  HoAleer  r.  ComlnK,  18  Jones  ft  8. 88L 
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the  amount  of  lumber  aocesdble  fnmi  the  pro- 
posed location,  made  an  oral  contract  witik 
bim,  by  which  it  was  agreed  tbat  if  he  woulA 
furnish  tbe  ties  and  grade  tbe  ground  for  the 
switch,  the  defendant  would  put  down  the  iron- 
rails  and  maintain  the  switch  for  tbe  plain- 
tifTs  benefit  for  shipping  purposes  as  loofi; 
as  be  needed  it;  that  the  plaintiff  immediately 
graded  tbe  ground  for  the  switch,  aod  got  out 
and  put  down  the  ties,  aod  the  defendant  put 
down  the  iron  rails  and  established  tbe  switch;, 
and  that  tbe  plaintiff,  oo  the  faith  of  the  con- 
tinuance of  transportation  facilities  at  the- 
switch,  put  up  a  large  sawmill,  bought  many 
tbotisana  acres  of  land  and  timber  rights  and 
the  water  privileffes  of  Big  Sandy  crew,  made 
a  tram  road  S  miles  long  from  the  switch  to> 
the  creek,  and  otherwise  expended  large  suma 
of  money,  and  sawed  and  shipped  large  quan- 
tities of  lumber,  until  tbe  defendant,  on  Majr 
19,  1887,  while  1(8  road  was  operated  by  re- 
ceivers, tore  up  tbe  switch  and  ties,  and  de- 
stroyed bis  trausportation  facilities,  leaving 
bis  lands  aod  other  property  without  any 
connection  with  the  railroad.  His  testimony 
also  tended  to  prove  tbat  he  bad  thereby  beeik 
injured  to  the  amount  of  more  tban  $50,000,. 
for  which  the  defendant  was  liable  if  tbe  con- 
tract sued  Qo  was  not  within  the  statute  of 
frauds. 

On  cross-examination  tbe  plafntUX  testified 
tbat,  when  be  made  the  contract,  be  expected 
to  engage  In  the  manufacture  of  lumlwr  atthi* 
place  for  more  than  one  year,  and  to  stay  there. 
*and  tn  have  a  site  for  lumber  there,  as[42(> 
long  as  he  lived;  and  that  he  told  the  defend- 


A  contract  made  on  the  2d  of  Ootober.  1864,  t» 
hire  tbe  plalntltruDtll  September  1.1808,  and  for  a 
year  thereafter  unlets  tbe  employment  was  termi- 
nated by  three  montba*  notice,  is  within  the  atat- 
ute.  Dobeon  v.  Coltls.  1  Hurlat.  ft  N.  81. 

It  bas  lieen  Intimated  that,  where  tbe  contnca 
was  for  servloe  to  beirln  at  a  Aitufe  tine,  a  eon- 
tract  for  a  year  would  be  implied  if  ttie  parties  en- 
tered upon  the  performance;  but  tbia  le  dented  in 
Britain  v.  Boaelter.  L.  R.  II Q.  B.  Div.  12& 

To  tbe  same  effect,  see  SDcUIng  v.  Lord  Huut- 
fngfleld,  1  Cromp.  H.  ft  B.  20;  Sutcllfle  v,  Atlaatlo- 
Hllls,  IB  B.  L  480, 43  Am.  Hep.  89. 

After  the  complete  perfonnance  of  tbe  part  of  » 
contractor  blrloffhed  by  the  statute,  a  new  con- 
tract may  arise,  wblcb  tbe  law  will  enforce.  CoUia 
T.  Botthamley.  T  Week.  Bep.  87. 

The  statute  does  not  apply  to  a  Urina  from  year 
to  year.  Beeston  v.  CoUyer,  12  J.  B.  Moore,  GG2.  4 
Blag.  809:  Qlraud  v.  Blcbmond,  2  C.  B.  838.  It  ap- 
plies to  a  contract  to  take  a  lease  for  a  year  ur 
more.  Tbe  term  to  iMVin  at  a  future  day.  At- 
wood  V.  Norton.  81  Ga.  G07:  Oomatock  v.  Ward, 
111  ZOi  Ryan  v.  Klrchberv,  IT  III.  App.  182;  Jonee 
V.  Harcy.49  Iowa.  188;  Delano  v.  Montaaue,  4Cuah. 
42;  Briar  v.  Boberteon.  19  Mo.  App.  88. 

A  oonttary  decision  bas  been  rendered  In  Ittehi- 
gao  wbere  It  would  seem  that  ttie  provision  as  t» 
contracts  not  to  be  performed  wtthlo  one  year  ia 
not  applied  to  leases.  Whitbift  v.  Olilert,  62  Uicb. 
463. 60  Aid.  Bep.  268. 

The  New  York  statute  bas  been  held  not  to  ap- 
ply to  iDtereata  Id  lands.  Taggard  v.  Roosevele.  T 
K  D.  Sniith,  100;  YouDff  v.  Dake.  5  N.  Y.  468. 85  Am. 
Dec.  aSfi:  Cayuga  B.  Co.  v.  Niles.  13  Hun.  170  (which 
applied  tbe  provlsiOD  to  the  oaseof  an  easement), 
and  cases  there  cited,  which  disregarded  the  first 
two  caaea.  See  also  Itey  t.  New  York  &  B.  Co.  ST 
Hun,41& 
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maVn  BffCQt,  In  tbe  coDvenatioo  between  tbem 
«t  the  Ume  of  msklofi;  tbe  cootract.  that  there 
vaa  lumber  enough  in  sight  on  Ibe  railroad  to 
TUD  a  mill  for  ten  yean,  and  moTing  huk 
To  tbe  creek  there  wonld  be  enough  to  run  tbe 
«ni11  for  twenty  veara  lon^r. 

No  other  te«tinioDy  being  offered  hy  either 
party,  bearing  upon  tbe  cpiestion  whether  the 
<H)Dtract  sued  on  waa  witbin  tbe  ataiute  of 
fraadfl,  the  circuit  court,  agaloat  tbe  plaintiff's 
objection  and  exception,  ruled  that  tbe  con- 
tract waa  wIUiId  tbe  statute,  instructed  the 
Jury  to  find  a  verdict  for  the  defendaut,  and 
rendered  judgment  thereon,  which  was  af- 
tirmcd  by  tbe  circuit  court  of  appenla,  upon 
the  ground  that  tbe  cooiract  was  wiihin  the 
statute  of  frauds,  as  one  not  to  be  performed 
within  a  year.  18  U.  8.  App.  1^.  Tbe 
plaintiff  sued  out  thh  writ  of  error. 

Mr.  Horse*  Chilton,  for  plaintiff  in 

«rror: 

The  statute  of  frauds  of  Texas  prorldea  that 
no  action  shall  be  brought  "upoo  any  agree- 
ment which  is  not  to  be  performed  within  the 
<pace  of  one  year  from  tbe  makiirg  tbereof." 
QDleaa  tbe  t^reenwDt  or  some  memorandum  or 
note  thercoi  shall  be  tn  writing  and  afgned  by 
the  party  to  be  charged.   Art.  S464. 

Tftf'uwnin  t.  Lea,  26  Tex.  614;  Thomat  t. 
Bammond,  47  Tex.  42;  Central  Texaa  Min.  M. 
■AL.CO.Y.  Wemi,  78  Tex.  Arkantat  M. 
A  Go.  J.  Whiti^.  M  Arb.  109, 11  L  R.  A.  631; 
Stotet  V.  DeaAa  Lumbar  Co.  56  Ark.  629;  Pbwdsr 
Siter  LtttHoek  Oa.  t.  Lamb,  88  Neb.  889; 
Standing  t.  aargmt,  88  N.  U.  289,  86  Am, 


Dec.  720;  DonOlan  Re(td.  8  Earn.  &  Aid. 
906:  Cherrj/  v.  Ueming,  4  Esch.  681;  Mavor 
T.  Pvn€,  11  J.  B.  Moore,  2;  HePhmon  t.  Cox. 
96  XJ.  B,  416  (24:  7f«);  WaUter  t.  Joknton,  96 
U,  8.  434  (24:  834);  Wood,  Stat.  Fr.  484; 
Browne,  Stat.  Pr.  g  116. 

We  claim  that  Warner's  contract  with  the 
railway  company  does  not  fall  wlihln  the  stat- 
ute of  frauds: 

1.  Because  it  mig^it  have  been  performed  on 
both  sides  within  one  year.  Arkanaaa  M.  It 
Co.  T.  WhiUej/,  and  Baeet  r,  Detha  Lvmber  Co. 
tupra. 

3.  Because  it  was  wholly  performed  on  one 

side  within  one  vear.  Blanding  v.  Sargent,  88 
N.  H.  289.  66  Am.  Dec.  720;  DoneUan  v.  Read. 
8  Barn.  &  Aid.  906;  Ohtrrif  v.  Heming.  4 
JSxch.  681;  Motor  y.  Pyne,  11  J.  B.  Moore,  S. 

8.  Because  It  falla  wltbio  the  meaning  of  an 
executed  coutract.  which  has  always  been  held 
to  constitute  an  exception  to  tbe  pnAlbitioD  of 
the  statute  of  frauda.  ShawtlUr  MeDotuU, 
88  Tex.  168:  Central  Texas  Min.  M.  it  L.  Co. 
V.  Wflfm«,78  Tex.  262;  Browne,  Stat.  Pr.  116. 

It  will  of  course  be  admitted  that  the  con- 
struction of  the  statute  of  frauds  adopted  by 
the  TexBs  court  famfshea  tbe  rule  for  thu 
court;  but,  even  if  this  were  not  so,  tbe 
aboTe  propositions  are  all  sustained  by  general 
authority. 

Jr«ltr«.  John  F.  Dillon,  Winilow  8.  Pierce, 
and  David  D.  Dvnean,  for  defendant  In  error: 

Tbe  mere  fact  that  it  is  pouible  that  a  parol 
contract  may  be  performed  witbin  a  year  does 
not  prevent  the  statute  of  frauds  from  ap^yiog 
to  it.  The  intent  and  miderstaodliig  of  the 


AilmnarrleolslonhasbeenalTeolTiIowa.  Bober 
V.  Brlst>ee,  SO  Iowa.  106. 

In  KentmAy  tbe  prorlalon  Is  appllcal»le  to  agree* 
meats  ralatlnt  to  luds.  Roberts  TeoiieU,  8  T. 
S.  If  on.  Mr. 

Tbe  statute  applies  to  a  contiaot  to  do  any  aot  at 
stlmemorethaaayeardlataDt.  Thu*.  to  pay  off 
«n  eocombraooe  that  wtti  not  mature  for  mora 
than  a  year' (Curtis  t.  Biie,KIU.SS:  todeUvw  a 
«rop  that  cannot  be  irrown  within  a  year  (Hollo- 
way  T.  Hampton,  1  B.  Hon.  aSf,  to  repay  it  a  cer- 
tain sam  Is  not  realtaed  within  three  years  (Lap- 
Iwm  T.  Wblpide,  8  Met.  N,  41  Am.  Dea  48Tt:  to  pay 
totinmortgaaoralltbe  anrplus  atrnve  tbemort- 
sam  det)t  which  the  promisee,  tbe  mortgasee  In 
poBBeestOD,  receive*,  within  a  year  after  tbe  sale, 
00  sale  t)elnff  poeslble  uotil  after  three  years  (Frary 
Sterling,  W  Uasa.  481):  to  pay  a  oertaln  sum  In 
3la>^  of  the  year  f ollowlog  tbe  IHpbraary  In  wUA 
tbe  promlsa  was  made  lIiOwerT.  Winters.  7  Cow. 
sen:  to  deliver  sheep  at  tbe  end  of  four  yean  (Bart- 
lett  T.  Wht^ler,  44  Bart).  10!);  and  to  allow  for  flx- 
turesattheendof  aleaie still bavlnirseveral  years 
to  run  (I«wrenoa  T.  Woods,  4  Bosw.  aW;  to  do  from 
Tear  to  ^r  tbe  things  necessary  to  obtain  aoer- 
tatn  annua)  looomefora  curate  (Bot>erta  v.  Tucker, 
8  Ezcb.  KB). 

To  a  eootract  to  contlnoe  to  do  an  act  for  a 
period  greater  than  one  year;  as,  to  edit  a  bocA 
annoally  (Sweet  r.  Lee.  4  Scott,  K.  R.  77);  to  sup- 
port a  person  (Goodrich  V.  Johnson,  68  Tnd.  258);  to 
■nafntaln  an  afrenoy  (Oowles  t,  Warner,  S  Minn. 
449>i  toBupportawidow  uid  berohlldrenfor  adefl- 
alteperiod  (Deatoo  v.  TenoesMe  Ooal  t  R,  Oo.  IS 
HeiBk.  660):  to  run  a  mill  (Hloekl^  v.  Sontbirate, 
U  Yt.  OS);  Bee  also  Drake  v.  Beaman.  B7  V.  T.  SSO. 

Or  to  a  contract  to  refrain  from  dolnir  durloir 
eucb  a  period;  to  refrain  from  carrying  on  a  trade 
or  ealllng  Ux  a  ll«d  term  (Davy  v.  Bbanoon,  4 


Bzob.  DIv.  81;  PerldnB  v.  Chiy,  64  N.  B.  B18;  Gotts- 
cbalk  V.  Witter,  2S  Ohio  St.  78);  to  refrain  from 
using  any  other  than  a  partloolaraardlng-maohlne 
(Self  V.  OorMI,  4fi  Ho.  84». 

To  pay  a  aum  of  money  by  Instalments  snob  that 
full  payment  within  tbe  year  Is  ImposBltrie.  Thus, 
an  agreement  to  pay  for  machinery  in  oertain  In- 
stalments, the  last  to  become  due  after  a  year 
tTleman  t.  Granger,  6B  DL  801):  to  pay  tTM  \a  In- 
stalmeota  or  |60  (Kellogg  v.  Clark.  18  Run.  888);  to 
pay  $600  In  annual  payments  uf  flOO  (Parka  v. 
Franols.  BO  VL  818). 

Tbe  mere  faot  that  tbe  money  Is  payable  In  In- 
stabnenta  at  leaa  than  a  year,  and  that  no  time  Is 
fixed  for  the  complete  payment.  Is  not  enough  to 
show  that  tbe  contract  was  to  be  performed  within 
tbeyenr.andtotakeltoutoftbe statute.  Moorev. 
Fox,  10  Johns.  »4,  e  Am.  Dec.  838. 

Tbe  Btatnte  only  extends  to  suob  promises  where, 
tV  tbe  express  appointment  of  tbe  party,  the 
thing  Is  not  to  be  performed  witbin  a  year.  Boy- 
dell  v.  Drummond,  11  Bast,  US;  Bo^rtB  r.  Tuclcer. 
8Bxob.88K;  Eley v. Positive OoveAinientSeour.L. 
Assar.  Co.  L  R.  1  Bxeb.  Dlv.  Mh  Olrand  v.  Rich- 
mond, 8  CL  B.  886;  As  Pentregulnea  Cool  Oo.  4  De 
aF.AJ.641:  Walker  T.  Johnson.  S8  IT.  8.  424  r24: 
884);  HinUe  v.  Fteber,  104  lad.  81;  Niagara  Fire  Ins. 
Co.  V.  Greene,  77  Ind.  BOO;  Saunders  v.  Kastenbine, 

•  B,  Hod.  17;  larwcll  v.  TlUeon,  7S  He.  )B7;  low- 
rence  v.  Cooke,  B6  He.  187, 18  Am.  Deo.  448;  Herrin 
V.  Butter8,20Me.  110;  Llnecott  v.  Holntlre.  IS  He. 
SOI.  "BS  Am.  Dec  OOK;  Obaffe  v.  Benolt,  60  H!n.  34; 
Klmmlns  V.  Oldham,  17  W.  Ta.  SB;  Day  v.  New 
York  0.  R.  Co.  88  Hun,  418. 

Tbe  ease  of  lookwood  v.  Barnes,  8  HIU,  128. 8B 
Am.  Dec.  6S0.  disapproved  by  Browne  (Stat.  Fr. 

•  280),  can  be  supported  upon  Uils  ground.  In  ttiat 
oaaa,  the  agreement  waa  to  deliver  tbe  foal  to  be 
gotttra  stallion  ata  eertalo  prloe,  the  delivery  to 
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parties,  as  gathered  from  the  words  uwd  in  U 
and  from  tbe  circumstaDcea  uoder  which  it 
was  eotered  Itato.  most  necessarily  govern  tbe 
character  of  tbe  contract  as  to  the  appllcabiliiy 
of  the  statute. 

Berrin  v,  Bvttera.  20  Me.  122;  Wa$/iington, 
A.  dk  G.  8Uam  Packet  Co.  v.  Sickle;  12  U.  8. 
6  Wall.  580  (18:  650):  UePherton  v.  Cox,  86  U. 
8.  404  (24:  748);  Deaton  v.  Tennenee  Coal  <£  R. 
Co.  12  Heisk.  650;  BoydOl  t.  Drvmmond,  11 
East,  142;  Pitkin  <  Uitg  lOand  R.  Co.  % 
Barb.  Ch.  2S2;  Day  t.  New  Tork  C.  B.  Cb.  61 
N.  Y.  683. 

Tbe  test  whether  or  not  tbe  contract  comes 
within  tbe  statute  is:  (1)  Was  it  tbe  under- 
standing and  tbe  intention  of  tbe  parties  that 
the  contract  might  be  performed  in  one  yearf 
If  not,  the  ease  is  clearly  within  the  statute. 
(8)  Ja  the  conlract  such  a  one  as  was  capable 
of  entire  and  complete  execution  wilbin  the 
year? 

Browne.  Stat.  Fr.  §  284;  Berria  t.  Bvtters. 
20  Me.  119;  8autider$v,  KatUnbine.  6B.  Mod. 
17;  Peten  v.  Wetiborough.  19  Pick.  866.  81 
Am.  Dec.  142;  Untcott  v.  Mclntire,  15  Me. 
201,  33  Am.  Dec.  603;  Binekley  v.  Southgato, 
11  Vl  428. 

Part  performance  of  a  verbal  contract  within 
the  statute  of  frauds  has  no  effect  at  law  to 
take  the  case  out  of  its  provisions,  but  is 
only  ground  for  equitable  relief  and  cannot  be 
urfEeoas  a  defense  in  a  suit  at  law. 

Reed,  Stat.  Fr.  6  548;  Story.  Eq.  Jur. 
6&  889,  1622,  162Sa;  Bispbam,  Eq.  ^  885; 
Jfewdl  V.  JUtwtt,  18  Vt  84;  Thompton  t. 
■Gould,  90  Pick.  188;  Tiomaa  v.  IHekinaon,  14 


be  after  tbe  oolt  was  weaned.  Id  the  natural 
course  of  events,  the  agreement  would  not  be  per- 
formed wllhin  from  fifteen  to  aeveoteen  mootbs; 
ret,  by  pogsibilltr*  tbe  period  of  Reaiatloo  and 
weantng  mlsbt  be  oompleeed  witbla  twelve  montbs. 
Tbe  court  beld  the  contract  wlttalD  tbe  statute. 

Tbta  decision  was  followed  m  Orovee  v.  Cook,  68 
Ind.  169,  i5  Am.  Rep.  462.  wbere  tbe  owner  of  a  stal- 
lion f  urnlstied  tbe  use  of  tbe  borse  and  agreed  to 
pay  a  fixed  sum  for  tbe  foal  wben  fire  moutba  old. 

Uerelr  allowlns  an  additional  time  for  perfonn- 
BDoe  beyond  the  year  will  not  brioff  tbe  oontraot 
wltbln  the  statute  If  tbe  parties  Intended  a  per- 
formance wltbin  tbe  year,  or  if  auob  performanoe 
Is  ponlble  and  satlsfaoiory. 

In  Jones  T.  Foucb,  41  Oblo  8L  118,  twenty 
days  beyond  tbe  year  were  alloweiL  "Tbe  oourt 
said  tbe  intent  that  tbe  contract  should  be  per- 
formed witblo  the  year  waa  clean  and  tbe  fact  that 
to  provide  against  an  emergency,  twenty  days 
more  were  allowed,  did  not  make  the  statute  apply. 

Wbere  the  time  of  performance  Is  oot  spedded, 
tbe  statute  does  not  apply  If  by  any  poaaitdllty  tbe 
oontraot  may  be  performed  within  a  year.  ■  Fen  ton 
V,  Emblers.  8  Burr,  1278.  Tbus,  a  promise  to  pay 
$G0  If  tbe  plaiutlir  would  procure  a  certain  mar- 
riage <  Piancam  v.  Foster,  Skin. 890);  to  act  as  attor> 
ney  and  receive  payment  out  ot  the  proceeds  of  a 
certain  suit  rUoPherson  v.  Cox.  96  U,  &  4M  r2(:  7«B); 
to  bold  a  surety  barmlese  (Blnke  v.  Cole, S2 Pick. 97); 
to  employ  neoerally  (Niagara  Fire  los.  Co.  v. 
Oieote,  Tt  Ind.  SW;  La  Do  Klnv  Hfg.  Co.  r,  Im  Do. 
8B  Minn.  4T8;  Franklin  Sugar  Co.  v.  Taylor,  ST  Kan. 
48S). 

A  general  promise  of  marriage  Is  oot  wltbm  the 
BtatoM.  Blaokburo  v.  Mann,  tt  lU.  SB;  Brick  v. 
Oaanar.  86  Hun,  fit;  Paris  v.  Stronir.  fit  Ind.  SSSt, 
Lawrwce  V.  Oooke,  W  lie.  187.  S8  Am.  Dea  448L 

For  other  instances  where  contract  is  held  valid. 


THB  Uhted  Statk*.  Oct.  Tbiui,. 

Barb.  90;  Jackson  A  8.  Co.  t.  Ffdladeli^tia^ 
W.dkB.B.O0.A  Del.  Cfa.  IflO;  Terat  dtP.S. 
Co.  T.  J/arOaU.  186  U.  8.  898  (84:  885). 

An  agreement  made  by  a  railroad  com- 
pany with  a  person  ownlor  land  and  oiher 
property  adjacent  to  tbe  railroad  to  establish 
and  maintain  a  side  track  at  a  particular  place 
In  tbe  neighborhood  of  his  property  is',  In  sub- 
stance, tbe  grant  of  'an  easement  of  servitude- 
and  is  a  contract  for  the  sale  of  real  estate  and 
within  the  statute  of  frauds,  and  to  be  valid 
must  be  in  writing. 

Pitkin  T.  Long  Iriand  R.  Co.  2  Barb. 
Ch.  230;  Washb.  EasemenU  &  Servitudes,  15, 
19.  24. 

Mr.  Justice  Gray  delivered  the  oplnloa  of 
the  couri: 

The  statate  of  frauds  of  the  state  of  Texas, 

re-eoacilng,  in  this  particular,  tbe  Engliab- 
Statute  of  29  Car.  IL  cbap.  8,  !^  4  (1677).  pro- 
vides that  no  action  shall  be  brought  "upoik 
any  agreement  which  is  not  to  be  performed 
within  tbe  space  of  one  year  from  the  making- 
thereof,"  unless  the  "agreement  apon  whicE 
such  action  shall  be  taroaght,  or  some  mem- 
orandum or  note  thereof,  shall  be  in  writing 
and  signed  by  the  party  to  be  charged  tbere- 
witb,  or  by  some  person  by  him  thereunto 
lawfully  authorized."  Tex.  Stat.  January  18, 
1840;  I  Paschal's  Dig.  {4th  ed.)  art.  8876;  Tex. 
Rev.  Stat.  1879.  art.  2464;  Baton  v.  Hughart, 
2  Tex.  476,  480. 

This  case  haa  been  00  fully  and  ably  nrnfued, 
and  the  construction  of  this  clause  of  tbestatule- 
of  frauds  has  so  seldom  *come  before  this[42 1 


see  Sutptieo  v.  Sutpben,  80  Kan,  SIO:  Horley  Nob- 
lett,  12  Ind.  8S;  Blalr  Town  Lot  &  L,  Q>.  t.  Walker. 
89  Iowa,  406;  Kent  v.  Kent.  18  Pick.  689;  Cbaffe  v. 
Benoit.  W  Miss.  34:  DuS  v.  Solder,  U  Hiss.  £45:  Sog. 
trios  V.  Heard,  81  Hiss.  426:  Suggett  v.  Cason.  26  Ho. 
aei:  Fltspatrick  v.  Woodruir.  96  N.  Y.  Ml:  Van. 
Woest  V.  Albany  ft  &  U.  Co,  67  N.  T,  638;  Hedges  v. 
Strong.  8  Or.  18;  Southwell  v.  Beesley,  &  Or.  143; 
Thomas  v.  Hammond,  47  lez.  43:  Etogers  v.  Bright- 
man,  10  wis.  IHL  But  see  Day  7.  New  Tork  C.K.  Co. 
S2  Hun,  412,  where  tbe  agreement  waa  to  build  a 
sidetrack  to  the  plaintiff^  land,  and  bring  all  cattl» 
freight  there  to  be  fed  by  tbe  pLalnttfl.  Tbe  cuurt 
beldtliat,  as  no  performanoe  witblu  a  year  waa  ex- 
pressed or  Implied,  tbe  sutuie  applied. 

80,  an  agreement  to  enter  Into  a  partnership  1» 
not  within  tbe  Ptatute,  although  it  may  cooclnuo 
much  beyond  the  year.  H'Kay  v.  Kutherford,  ft 
Hooie,  P.  C.  C.  414;  Essex  v.  Bssex.  SO  Beav.  448;  Jor- 
dwi  V.  Miller.  78  Ta.  442.  But  If  by  the  agreement 
tbe  partnership  Is  to  oOBtloue  to  a  time  certain 
more  than  a  year  distant,  it  has  lieen  beld  that  the- 
statute  does  apply.  Tornktoa  t.  Bandell,  18  Week. 
Rep.  41a. 

80.  too.  where  a  person  declared  tbat  be  was  un- 
able to  pay  a  debt,  but  bad  so  arranged  tbat  his  ex* 
ecu  tors  should  pay.  It  was  beld  that  the  statute  dlA 
not  apply  to  this  promise.  Wellsv.Horton,4Blng. 
40.  For  other  caws,  see  Heflin  v.  Hilton,  09  Ala. 
864;  Parker  v.  SIple,  79  Ind.  846;  Niagara  Fire  Ins. 
Oo.  V.  Greene,  77  lud.  HKh  Sutpben  v.  Sutptien,  30 
Kao.  hVk  Linsoott  t.  Mo^oUre,  IS  He.  20>,  38  Am. 
Deo.  flOe;  Cole  v.  Blngerly,  00  Ud.  848;  ttandaU  t. 
Turner,  17  Ohio  St.  8QS;  Hodges  v.  Uichmood  Hfg. 
Co.  9  B.  L  «£. 

Tbe  statute  does  not  apiriy  where  tbe  perform- 
ance is  upon  a  oontiogeney  which  may  by  possibil- 
ity fall  wlibin  a  year.  ' 

Thus,  a  promise  to  pay  on  the  marriage  of  an- 
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court,  that  It  will  be  useful,  before  conddering 
the  particular  contract  now  io  questiou.  to 
refer  to  some  of  the  priDCipal  decCsiouB  upoo 
the  subject  Id  the  courtsof  England,  and  of  the 
•ereral  states. 

Id  the  earliest  reported  case  In  England  upon 
this  clause  of  the  statute,  ref^rd  seems  to  have 
been  had  to  the  time  of  actual  performance, 
in  deciding  that  an  oral  agreement  tbai  if  the 
plaintiff  would  procure  a  marriage  between 
the  defendant  and  a  cerlatn  lady,  the  defend- 
ant would  pay  him  60  guineas,  was  not  within 
the  statute;  Lord  Holt  saying:  "Though  the 
promise  depends  upon  a  contingent,  the  which 
may  not  happen  in  a  long  time,  yet  if  the  con- 
tingent happen  within  a  year,  the  action  shall  | 
be  maintainable,  and  is  not  within  tbe  statute." 
Fivneam  v.  Foiter{l(m),  Skin.  826:  Holt.  35. 

A  year  later,  another  case  before  LoM  Holt 
presented  the  qoeatlon  whether  tbe  words 
"agreemeDt  not  to  be  performed  wltblu  ooe 
year"  staould  be  construed  aa  meaning  every 
agreement  which  need  not  be  performed  within 
the  year,  or  as  meaning  only  an  agreement 
which  eevtd  not  be  performed  wilbio  tbe  year, 
and  thus,  according  as  the  one  or  tbe  other 
construction  sbould  be  adopted,  including  or 
cxdudioK  an  agreement  which  might  or  might 
not  be  performed  witbin  the  year,  without  re- 

gird  to  the  time  of  actual  performance.  Tbe 
tter  was  decided  to  be  the  true  construction. 
Tbat  was  an  action  upon  an  oral  agreement, 
by  which  tbe  defendant  promised,  for  one 
guinea  paid,  to  pay  tbe  plaintiff  so  many  at 
the  day  of  bis  marriage;  and  tbe  marriage  did 
not  hi^pen  within  the  year.   The  case  waa 


other  Is  not  wKbln  the  sUtute  (Peter  r.  Compton, 
Skin.  353,  Holt.  89S);  oor  a  contract  ot  Inauraooe, 
which  la  8  promise  to  pay  at  a  moment  which  may 
oome  wttbin  a  jear  fWalker  v.  HetrapoliUn  Ins. 
Co.  GS  He.  871;  Wfebeler  v.  Milwaukee  HeohaoloB* 
Hut.  IM.  Oo.  30  Hlnn.  484);  nor  a  promise  to  leave  br 
will  (FentOD  v.  Emblets.  8  Burr.  1278;  EUdley  v.  Rid- 
ley, 84  Beav.  478:  Haddison  v.  Aldersoo.  L.  iL  8  App. 
CMl  m:  Bell  V.  Hewitt.  U  Ind.  S80:  Isard  v.  Middle- 
ton.  IDesauas.  Eg.  116;  Jllson  eilt>ert,»  Wis.  07, 
7  Am.  Bep.  100);  to  pay  when  a  suit  Is  determined 
(Derrick  RrowD.06  Ala. ICS;  Dougherty  v.  Bowd- 
berg,  88  Cal.  88;  Gonaales  v.  Chartier,  08  Tex.  88); 
or  when  money  Is  received  from  a  third  person 
(Artctaer  v.  Zeb,  5  Hill,  M». 

Nor  where  tbe  agreement  Is  to  continue  to  do.  or 
rerraln  from  doinv,  a  particular  tbloff  until  a  oon- 
tin^enoy,  expreas  or  implied,  ooour,  it  tbat  may 
iwppen  witUn  a  year. 

For  iDstanoe.  a  promise  to  matotain  a  obIM  so' 
long  SB  the  defendant  thinks  proper  Is  not  within 
tbe  statute;  for,  althouRh  possibly  It  may  extend 
over  many  years,  yet  the  oontlngenoy  on  wbloh  it 
is  to  determine— tbe  diauRe  la  the  defendants 
mind— may  occur  within  a  year.  Souoh  v.  Straw, 
bridge.  8  C  B.  808;  Eoowlmsn  v.  Bluett.  L.  B.  S 
Bzch.  1. 

So,  an  agreement  to  labor  for  five  years,  or  so 
limgBsAsball  be  agent  of  aoompaBy  (Boberts  v. 
Bocktrnttoo  Oo.  7  Het  46);  to  use  a  jmteat  upon 
a  steamboat  at  a  certain  prioe  per  annum  for 
twelve  years  If  tbe  vessel  last  so  long  (Washington, 
A.  A:  O.  Steam  Packet  Oo.  v.  Sickles.  78  C.  a  fi  walL 
880<[18: 8BQ]l;  tooontlnue  toaupply  niaterlabso  long 
as  wanted  i Walker  r.  Jobnson.  98  IT.  8. 484  (H:  884) ); 
to  pay  during  coverture  (Houghton  v,  Houghton, 
U  Ind.  606. 77  Am.  Deo.  88). 

Where  tbe  oontraot  Is  to  oootlnue  during  tbe  life 
ot  a  pemin,  tbe  statute  etauly  does  not  apply,  as 
164  U.  & 


&  PAcmo  R.  Co.  491,  432 

considered  by  all  the  judges.  Lord  Holt  "wh» 
of  opinion  that  it  ought  to  have  been  In  writ- 
ing, because  the  design  of  the  statute  was,  not- 
to  trust  to  the  memory  of  witnesses  for  a  longer 
time  than  one  year."  But  tbe  great  majority 
of  the  judges  were  of  opinion  that  tbe  statute- 
included  those  agreements  only  tbat  were  im- 
possible to  be  performed  witbin  tbe  year,  and 
tbat  tbe  case  was  not  witbin  tbe  statute,  because- 
the  marriage  might  have  happened  within  a 
year  after  tbe  agreement:  aud  laid  down  this- 
rule:  "Where  tbe  agreement  is  to  be  performed 
upon  a  'contingent,  and  it  does  not  ap-  [4SiiS 
pear  witbin  tbe  agreement  that  it  Is  to  be  per- 
formed after  tbe  year,  then  a  note  in  writing 
I  is  not  necessary,  for  Ibe  contingent  migbt 
happen  witbin  the  year;  but  where  it  appears 
by  tbe  wbole  tenor  of  the  sfrreement  tbat  it  is 
to  be  performed  after  the  year^  tbere  a  note  is 
necessarr."  /Vfer  t.  Ompfon  (1698)  Skin. 
358.  Holt,  8S6.  cited  by  Lord  Holt  in  Smith  r, 
We^a.  1  Ld.  Raym.  816,  817;  Anonymoua, 
Comyns,  40,  00,  Comb.  468. 

Accordingly,  about  tbe  same  time,  all  tbe 
judges  held  tbat  a  promise  to  pay  so  much 
money  upon  the  return  of  a  certain  ship,  which 
ship  happened  not  to  return  witbin  two  years 
after  tbe  promise  made,  was  not  within  the 
statute,  "for  tbat  by  possibility  the  ship 
might  have  returned  wiihio  a  year;  and  al- 
tbougfa  by  accident  it  bappened  not  to  return 
BO  soon,  yet,  they  said,  that  clause  of  tbe  stat- 
ute extends  only  to  such  promises  wbere,  by 
tbe  express  appointment  of  the  party,  the 
thing  is  not  to  be  performed  within  a  year,"^ 
Anonumoutf  1  Balk,  S80. 


that  life  may  end  at  any  moment.  Thus,  to  sup- 
port during  life  (Hurphy  v.  CSulllvan,  11  Ir.  Jur. 
N.  B.  Ill:  Harper  v.  Harper.  07  Ind.  M7;  Howard  v. 
Burgen,  1  Dana.  187;  Bull  r.  HcCrea,  8  B.  Hon.  422: 
Cart  y.  McCarthy.  TO  Hlcb.  a»:  Heath  v.  Heath,  n 
Wis.  283);  to  pass  one  over  a  railroad  for  life  (Atchi- 
son, T.  &  S.  F.  K.  Oo.  v.  Bngltob,  88  Kan.  110);  to  pay 
during  the  life  of  some  person  (Qllbert  r.  Sykes,  18 
Bast,  IfiO:  Bumey  v.  Ball.  24  Ga.  SOfi;  Wiggins  v. 
Kelzer,  8  Ind.  252:  Huiohinson  Hutchinson,  48 
He.  164);  or,  to  work  for  another  for  his  life  lUpdike 
T.  Ten  Broeck,  32  N.  J.  !>.  106;  Dresser  v.  Dresser.  3( 
Barb.  673;  Kent  v.  Kent.  82  N.  Y.  080, 20  Am.  Bep. 
002:  Berry  v.  Doremua.  80  N.  J.  L.  SOP). 

Tbe  poesibility  of  tbe  death  of  a  party  ooncemed 
was  not  considered  sufficient  to  take  tbe  following 
cases  out  of  tlie  statutes:  Sfaute  v.  Dorr,  6  Wend. 
204  (a  promise  that  a  youth  then  sixteen  shall  serve 
until  twenty-ooe):  Baker  r.  lAiiterbsob,  88  Hd.  84 
(a  oontraot  of  appreotloeBblp  for  five  years):  Free- 
man V.  Fosa,  146  Mass.  881  (for  two  years);  Hill  v. 
Hooper.  1  Gray,  ISl  (aa  agreement  to  hire  an  In- 
fant for  five  yean). 

On  tbe  other  hand,  It  was  beld.  In  Peters  v.  Weet> 
borotigh,  18  Pick.  884. 81  Am.  Deo.  148;  tbat  an  agree- 
ment to  support  a  child,  then  known  to  be  twelve 
years  of  age.  until  she  became  eighteen,  was  not 
within  the  statute,  as  the  death  of  tbe  obiM  within 
a  year  would  put  an  end  to  the  oontraot.  And  a 
like  dedshm  has  been  reached  Id  MoDnoey  v.  Mo- 
Closkey,  8  Daly,  868.  where  the  agreement  was  to 
takeoharge  of  a  cblld  until  its  majority. 

Tbe  year  in  all  cases  Is  to  Iw  computed  from  the 
dayof  making  the  contract.  Braceglrdle  v.  Heald. 
1  Bam.  ft  Aid.  TiB:  SnellIng  Lord  HunUnglleld,  1 
Oomp.  H.  ft  R.  20;  Cawtborae  Oordr^.  19  C  B. 
N.  8.  406;  Kelly  v.  Terrell.  88  Ga.  561:  Heame  t. 
Obadboume, «»  Me.  SOU 
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Again,  Id  t  ease  In  tbe  King's  bench,  in 
1763.  an  agreement  to  leave  money  b;  will  was 
field  not  to  tw  within  the  statute,  although  ua- 
•cettala  as  to  the  lime  of  performance.  Lord 
Mansfield  raid  that  the  law  was  settled  by  the 
•earlier  cases.  Mr.  Justice  Denison  said:  "The 
statute  of  frauds  plainly  means  an  agreement 
not  to  be  performed  within  the  apace  of  a  year, 
«nd  expressly  and  specificialty  so  agreed. 
A  contingency  is  not  within  It;  nor  any  case 
that  depends  upon  contingency.  It  does  not 
•extend  to  cases  where  the  thing  only  may  be 

erformed  within  the  year;  and  the  act  cannot 
extended  further  thao  the  words  of  ik" 
And  Mr.  Justice  WUmot  said  that  the  rule  laid 
^owo  In  1  Salk.  880,  above  quoted,  was  the 
true  rule.    Fenton  T.  Bmblen,  8  Burr.  1378, 

I  W.  Bl.  858. 

It  thus  appears  to  have  been  the  settled  con- 
«tructioo  of  this  clause  of  the  statute  in  Eng- 
land, before  the  Declaration  of  Independence, 
that  an  oral  agreement  which,  according  to  the 
InteDtion  of  the  parties,  as  shown  by  the  terms 
-of  the  contract,  might  be  fully  performed  with- 
in a  year  from  the  time  ft  was  made,  was  not 
-423]within  the  statute,  although  the  time*of 
its  performance  was  uncertain,  and  might  prob- 
ably extend,  and  be  expected  by  the  parties  to 
extend,  and  did  in  fact  extend,  beyond  tbeyear. 

The  several  states  of  the  Union,  In  re-enact- 
ing this  provision  of  the  statute  of  frands  in  Its 
-«nginal  words,  must  be  takes  to  have  adopted 
the  known  and  settled  construction  which  it 
2iad  received  by  Judicial  decisions  in  England. 
Tveker  v.  Oxley,  6  U.  S.  5  Cranch,  84.  43 
(8:  39.  811;  l^nnoek  v.  Dialogue,  27  U.  S.  3 
Pet.  1, 18  [7:  827,  8881:  McDonald  v.  Hovey, 
no  U.  S.  m,  628138:269,271].  And  the 
■rule  established  in  England  by  those  decisions 
has  ever  since  been  generally  recognized  in 
England  and  America,  although  it  may  in  a 
few  instances  have  been  warped  or  misapplied. 

The  decision  in  BoydfU  v.  Drummond  (1809), 

II  East,  142,  which  has  been  somellmes  sup- 
posed tohavemodlfled  the  rule,  was  really  in 
«uct  accordance  with  it.  In  that  case,  the 
•declaration  alleged  that  the  B(>ydelU  had  pro- 
posed to  publish  by  suhscripUon  a  series  of 
large  prints  from  some  of  the  scenes  of  Shake- 
speare's plays,  in  eighteen  numbers  contntning 
four  plates  each,  at  the  price  of  8  guineas  a 
outnber,  payable  as  each  was  issued,  and  one 
nnmber,  at  least,  to  be  annually  published 
after  the  delivery  of  the  first;  and  that  the  de- 
fendant became  a  subscriber  for  one  set  of 
prints,  and  accepted  and  paid  for  two  numbers, 
tut  refused  to  accept  or  pay  for  the  rest. 
The  first  prospectus  issued  by  the  publishers 
atated  certain  conditions,  in  substance  as  set 
■out  in  the  declaration,  and  others  showing  the 
magnitude  of  the  undertaking,  and  that  its 
■completion  would  unavoidably  take  a  consid- 
erable time.  A  second  prospectus  stated  that 
•one  number  at  least  should  be  published  annu- 
ally, and  the  proprietors  were  confident  that 
they  should  be  enabled  to  produce  two  num- 
bers within  the  course  of  every  year.  The 
book  in  which  the  defendant  sutuicribed  his 
name  had  only,  forlta  title,  "Shakespeare  sub- 
acribers.  their  dgnatures,"  without  any  refer- 
«nce  to  either  prospectus.  The  contract  was 
held  to  be  wttbin  the  statute  of  frauds,  as  one 
not  to  be  performed  within  a  year,  because,  as 
■MO 


wBi  demonstrated  lo  Aoncnrring  o|^n1oi»  of 
Lord  Eltenboroush  and  Justices  Grose,  LeBlano 
and  Bayley.  the  'contract,  according  to  [424 
the  undersundiog  and  conlemplatTon  of  th« 
parties,  as  manifested  by  the  terms  of  the  eon- 
tract,  was  not  to  be  fully  performed  (by  the 
completion  of  the  whole  work)  within  the 
year;  and  consequently,  a  full  completion 
within  the  year,  even  if  physically  possible, 
would  not  have  been  according  to  the  terma  or 
the  intent  of  the  contract,  and  could  not  have  en- 
titled the  publishers  to  demand  immediatapay- 
meot  of  the  whole  subscription. 

In  W£Ut  V.  Sorton  (1826)  4  Blog.  40,  13  J. 
B.  Moore,  177,  it  was  held  to  be  settled  by  the 
earlier  authorities  that  an  agreement  by  which 
a  debtor,  in  consideration  of  bis  creditor's 
agreeing  to  forbear  to  sue  him  during  his  life- 
time, promised  that  his  executor  should  pay 
the  amount  of  tbe  debt,  was  not  within  the 
statute;  and  Chief  Justice  Best  said:  "Tbe 
present  case  Is  clearly  distinguishable  from 
Soydell  V.  Drumnumd,  where  upon  tbe  face  of 
tbe  agreement  It  appeared  that  tbe  contract 
was  not  to  be  execuled  within  a  year." 

In  8oueli  v.  Stratelnidge  (1846)  9  C.  B.  808, 
a  contract  to  support  a  child,  for  a  guinea  a 
month,  aa  long  as  the  child's  father  should 
think  proper,  was  held  not  to  be  within  the 
statute,  which,  aa  Obl^  Justice  Tindal  said, 
"  speus  of  'any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from 
the  making  thereof;'  pointing  to  contracts  the 
complete  performance  of  which  Is  of  necessity 
extended  beyond  the  space  of  a  year.  That 
appears  clearly  from  tbe  case  of  BoydeU  v. 
Drtimmond,  11  East,  142,  the  rule  to  be 
extracted  from  which  is,  Oiat,  when  the 
agreement  diatioctly  sbowi,  upon  the  face  of 
it,  that  the  parties  contemplated  its  perform- 
ance to  extend  over  a  greater  space  of  time 
than  one  year,  tbe  case  is  within  the  statute; 
but  that,  where  tbe  contract  is  such  that  tbe 
whole  may  be  performed  within  a  year,  and 
there  is  no  express  stipulation  to  the  contrary, 
the  statute  doea  not  apply." 

In  Murphv  v.  Ctomvan  (1866)  11  Ir.  Jur. 
N.  8.  Ill,  tbe  court  of  exchequer  chamber  in 
Ireland,  in  a  series  of  careful  opinions  by  Mr. 
Justice  O'Hagan  (afterwards  Lord  Chancellor 
of  Ireland).  Baron  Fitzgerald,  Chief  Baron 
Pigot  and  Chief  Justice  Monahan,  reviewing 
the  English  cases,  held  *that  under  tbe  [425 
Irish  statute  of  frauds  of  7  Wm.  IH,  chap.  13 
(which  followed  In  this  respect  the  words  of 
the  English  statute),  an  agreement  to  maintain 
and  clothe  a  man  during  his  life  was  not  re- 
quired to  be  in  writing. 

In  the  recent  case  of  UoOregor  v.  MeOrtgor 
(1888)  L.  R.  21 Q.  B.  Div.  424,  the  Eogliah  court 
of  appeals  held  ibat  a  lawful  agreement  made 
between  husband  and  wife.  In  compromise  of 
legal  proceedings,  by  which  they  agreed  to  live 
apart,  tbe  husband  agreeiogto  allow  tbe  wife  a 
weekly  aum  for  maintenance,  and  she  agreeing 
to  maintain  herself  and  her  children,  aod  to  in- 
demnify  him  against  any  debts  contracted  bv 
her,  was  not  witnin  the  autute.  Lord  Esber,  H. 
R.,  thought  the  true  doctrine  on  thesublect  was 
that  laid  down  by  Chief  Justice  TindaJ  in  the 
pasrage  above  quoted  from  South  v.  Slrow- 
bridge.  Lord  Justice  Liodley  said:  "The  pro- 
vinous  of  the  statute  have  been  construed  in  a 
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•wriea  of  dcdstoos  from  which  we  canoot  de- 
part. The  effect  of  these  decisions  is  that,  if 
the  cODtract  can  by  possibility  be  performed 
-within  the  year,  the  statute  does  not  apply." 
Lord  Justice  BoweD  said:  "There  has  beeo  a 
decision  which  for  200  yean  has  been  accepted 
as  the  leading  case  od  the  subject.  In  Peterr. 
Comptojit  it  was  held  that  'an  affreement  that 
is  not  to  be  performed  wttbio  the  space  of  a 
year  from  the  making  thereof  means,  in  the 
statute  of  frauds,  an  agreement  which  appears 
from  its  terms  to  be  tocapable  of  performance 
witbiD  the  year."  And  each  of  the  three 
judges  took  occasloo  to  express  approval  of 
the  decision  in  Murphy  t.  (ySuttivan,  above 
cited,  and  to  disapprove  the  opposing  decision 
of  Hawltins,  J.,  In  Dav^  v.  Snanmn^  4  Ezch. 
Div.  81. 

The  cases  on  this  subject  in  the  courts  <A  the 
veveral  states  are  generally  to  accord  with  the 
English  cases  above  citcu.  They  are  so  nn- 
■nerous.  and  have  been  so  fully  collected  in 
Browne  on  the  Statute  of  Frauds  ^9thed.)cbap. 
13,  that  we  shall  refer  to  but  few  of  them,  other 
than  those  cited  by  counsel  in  the  case  at  bar. 

In  Feter*  v.  Weatborovgh,  19  Pick.  864, 81  Am. 
Dec  143.  an  agreement  to  support  a  girl  twelve 
years  old  until  she  was  eighteen  was  held  not 
to  be  withia  the  statute.  Mr.  Justice  Wilde, 
-420]  in  'delivering  jiidgineDi,  after  quoting 
Peterv.  Oompton,  Skin. 853:  Benton  v.  Emblen. 
3  Burr.  1278,  and  Boyddl  v.  Dt  ummond,  11 
East,  142,  said:  "From  these  authorities  it  ap- 
pears to  be  settled  that  in  order  to  bring  a 
parol  agreement  within  the  clause  of  the  stat- 
ute in  question,  it  must  eitlier  have  been  ex- 
pressly stipulated  by  the  parties,  or  It  must  ap- 
pear 10  have  been  so  understood  by  them,  that 
the  agreement  was  not  to  be  performed  within 
a  year.  And  this  stipulation  or  understanding 
is  to  lie  absolute  and  certain,  and  not  to  depend 
on  any  contingency.  And  this,  we  think,  is 
the  clear  meaning  of  the  statute.  In  the  pres- 
ent case,  Uie  performance  of  toe  plaintiff's 
agreement  with  the  child's  father  depended  on 
the  continifency  of  her  life.  If  she  had  con- 
tinued in  tiie  plaintiff'sservice,  and  he  had  sup- 
ported her,  and  she  had  died  within  a  year 
after  the  making  of  the  agreement,  it  would 
bave  been  fully  performed.  And  an  agree- 
ment by  parol  is  not  within  the  statute,  when 
by  the  iiappenioK  of  any  contingency  it  might 
m  performed  wtihin  a  year." 

In  many  other  states,  agreements  to  support 
a  person  for  life  have  been  held  not  to  be  wiihtn 
the  statute.  Browne,  Stat.  Fr.  S  278.  Tlie 
<lecision  of  the  supreme  court  of  Tennessee  in 
Daiion  v.  Tennmet  Coal  <£  JH.  Co.  12  Heisk. 
450,  cited  by  the  defendant  in  error,  is  opposed 
to  tlw  weight  ot  authority. 

In  Roberta  v.  Roekbottom  Co.  1  Met.  46.  Chief 
Justice  Shaw  declared  the  settled  rule  to  be 
that  "when  the  contract  may,  by  it?  terms,  be 
fully  performed  within  the  year,  it  is  not  void 
by  the  statute  of  frauds,  although  in  some  con- 
tmgeocies  it  may  extend  beyond  a  year;"  and 
atated  tbe  case  then  before  the  court  as  follows: 
"  Tbe  contract  between  the  plaintiff  and  the 
company  was  that  they  should  employ  him, 
and  be  should  serve'  tbem.  upon  tbe  terms 
agreed  on,  five  years,  or  so  loa.c  as  Leforest 
anould  continue  tbeir  a^ent.  This  is  a  con- 
tract which  might  have  been  fully  performed 
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within  the  year.  Tbe  legal  effect  Is  the  gams 
aa  if  it  were  expressed  as  an  agreement  to  serve 
the  companyso  long  as  Leforest  should  cootinuo 
to  be  their  agent,  not  exceeding  five  years; 
though  the  latter  expression  shows  a  little 
more  *c1enrly  that  the  contract  might  [427 
end  within  a  year,  if  Leforest  shon^  quit  the 
agency  within  that  time." 

In  Blanking  t.  Sarpent,  88  K.  H.  289,  60 
Am,  Dec.  720,  the  court  stated  the  rule,  as  es- 
tablished by  the  authorities  elsewhere,  and 
therefore  properly  to  be  cooddered,  as  adopted 
by  the  legldature  of  New  Hampshire  when  re- 
enacting  the  statute,  to  be  that  "  the  statute 
does  not  apply  to  any  contract,  unless  by  Its 
express  terms  or  by  reasonable  construction  it 
is  not  to  be  performed,  that  is,  incapable  In  any 
event  of  being  performed,  within  one  year 
from  tbe  time  it  is  made;"  and  that  "  If  by  its 
terms,  or  by  reasonable  construction,  the  con- 
tract can  be  fully  performed  within  a  year,  al- 
though It  can  only  be  done  by  the  occurrence 
of  some  contingency  by  no  means  likely  to 
happen,  such  as  tbe  death  of  some  party  or 
person  referred  to  in  the  contract,  the  statute 
has  no  application,  and  no  writing  Is  n^ceasanr;" 
and  therefore  that  an  agreement  I>y  a  physiclaD 
to  sell  out  to  another  physician  his  business  in 
a  certain  town,  and  to  do  no  more  business 
there,  in  consideration  of  a  certain  sum  to  be 
paid  in  five  years,  was  not  within  the  statute, 
because  "if'tbe  defendant  had  died  within  a 
year  from  tbe  making  of  the  contract,  having 
kept  his  agreement  while  he  lived,  his  contract 
would  have  been  fully  performed."  Tbe  de- 
cUons  in  other  states  are  to  tbe  same  effect 
Browne,  Slat.  Fr.  §  377. 

In  EinciUy  v.  Bouihgate,  11  Vt.  428,  cited 
by  tbe  defendant  in  error,  tbe  contract  held  to 
be  within  the  statute  of  frauds  was  in  express 
terms  to  carry  on  a  mill  for  a  year  from 
a  future  day ;  and  tbe  suggestion  In  the 
opinion  that  if  tbe  time  of  performance  de> 
pends  upon  a  contingency,  the  test  Is  whether 
the  contingency  will  probably  happen,  or  may 
reasonably  be  expected  to  happen,  within  tbe 
year,  was  not  necessary  to  the  decision  of  the 
case,  and  cannot  stand  with  tbe  other  authori- 
ties.  Browne,  Stat.  Fr.  g  279. 

In  LintcoU  v.  Mcintire,  15  Me.  201,  88  Am. 
Dec.  603,  also  cited  the  defendant  In  error,  an 
agreement  to  sell  a  farm  at  the  best  advantage, 
and  to  pay  to  the  plaintiff  any  sum  remain* 
ing  after  refunding  the  defendant's  advances 
and  paying  him  for  his  trouble,  was  held  not 
to  be  within  the  statute  of  frauds,  Chief 
•Justice  Weslon  saying:  "The  sale  did(4*J8 
not  happen  to  be  made  until  a  year  bad  expired; 
but  it  might  have  taken  place  at  an  earlier 
period,  and  there  is  nothing  in  the  case  from 
which  it  appears  that,  in  the  contemplation  of 
tbe  parties  at  the  time,  it  was  to  be  deUyed 
beyond  a  year.  This  clause  of  tbe  statute  has 
been  limited  to  cases  where,  by  the  express 
terms  of  the  agreement,  the  contract  was  not 
to  be  performed  within  the  space  of  a  year. 
And  It  has  been  held  to  be  no  objection  that  It 
depended  on  a  contingency,  which  might  not 
and  did  not  happen  until  after  that  time." 

In  Berrin  v.  Buttert,  20  Me.  119,  likewise 
cited  by  the  defendant  in  error,  tbe  contract 
lield  to  be  within  the  statute  could  not  possibly 
bave  been  performed  within  the  year,  for  ft 
)  Ml 
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«B9  to  clear  11  acres  fn  three  yean,  1  acre  to  be 
'  let^ed  down  the  present  apriog,  1  acre  the 
next  spring,  and  1  acre  the  spring  following, 
and  10  receive  in  cooBideratfon  thereof  all  the 
proceeds  of  the  land,  except  the  3  acres  flrat 
leeded  down. 

In  BroadtteU  t.  Oetman,  S  Deoio,  87,  the 
inpreme  court  of  New  York  stated  the  rule 
thus:  "Agreements  which  may  be  completed 
within  ooe  year  are  not  within  the  statute;  it 
extends  to  such  only  as  by  their  express  terms 
are  not  to  be.  and  cannot  be,  carried  lato  full 
execution  uotil  after  the  expiration  of  that 
period  of  time."  The  contract  there  sued  on 
was  an  agreement  made  in  January.  1841,  by 
which  the  defendant  agreed  to  clear  a  piece  of 
woodland  (or  the  plaintiff,  and  to  partly  make 
a  fence  at  one  end  of  It,  which  the  plaintiff 
was  to  complete,  the  whole  to  be  done  by  the 
spring  of  1842;  and  the  defendant  was  to  have 
for  bu  compensation  the  wood  and  timber,  ex- 
cept that  used  for  the  fence,  and  also  the  crop 
to  oe  put  io  by  blm  Id  the  spring  of  1843.  Tbe 
court  well  said:  "As  this  agrecnieDt  was  made 
in  January,  1841,  and  could  not  be  completely 
executed  nntil  tbe  close  of  the  season  of  1842. 
It  was  within  the  statute,  and  not  being  in 
writing  and  signed  was  void.  Upon  this  point 
It  would  seem  difflcnlt  to  raise  %  doubt  upon 
the  terms  of  the  statute." 

In  Pitkin  Long  Itiand  A  Cb.  3  Barb.  Ch. 
331,  cited  by  the  defendant  in  error,  a  bill  In 
429Jcquity  to  compel  a  railroad  ^company  to 
perform  an  agreement  to  maintain  a  permanent 
turooDt  track  and  stopping  place  for  its  freight 
trains  nd  passenger  cars  m  tbe  neighborhood 
of  the  plaintiff's  property,  was  dismissed  by 
Chancellor  Walworth  upon  several  grounds, 
the  last  of  which  was  that,  as  a  mere  executory 
agreement  to  continue  to  stop  with  its  cars  at 
that  place,  "as  a  permanent  arrange  men  t," 
the  agreement  was  within  tbe  statute  of  frauds, 
because  from  lis  nature  and  terms  It  was  not 
to  be  performed  by  tbe  company  witbln  one 
year  from  the  making  thereof. 

In  Ktntv.  Kent.  62  N.  Y.  660.  30  Am.  Rep. 
603,  an  agreement  by  which  a  father.  In  con> 
siderniloo  of  bis  son's  agreeing  to  work  for 
blm  npon  his  farm,  without  specifying  any 
time  for  the  service,  agreed  that  the  value  o*f 
the  work  should  be  paid  out  of  his  eatate  after 
his  death,  which  did  not  in  fact  happen  until 
twenty  yeara  after  tbe  son  ceased  work,  was 
not  within  the  statute.  Judge  Allen,  deliver- 
ing the  Judgment  of  tbe  court  of  appeals  sBld: 
"The  statute,  as  interpreted  by  courts,  does 
not  include  agreements  which  may  or  mny 
not  be  performed  within  ooe  year  from  tbe  < 
making,  but  merely  tboae  vhlcta  within  their 
terms,  and  cODsistent  with  the  rights  of  the 
partiu.  caODot  be  performed  within  that  time. 
If  tbe  agreement  may  consisleoity  with  its 
terms  be  entirely  performed  within  the  year, 
although  it  may  not  be  probable  or  expected 
that  it  will  be  performed  within  that  time, 
it  is  not  within  tbe  coDdemnatlon  of  the  atat- 
ute." 

In  Saunden  r.  Knttenbine,  6  B.  Hon.  17. 
cited  by  the  defcQdaot  io  error,  the  cooimct 
proved,  as  stated  in  tbe  opioion  of  the  court, 
was  10  execute  a  bill  of  sale  of  n. slave  when  the 
purchaser  bad  paid  the  price  of  $4C0.  in 
monthly  instalments  of  from  $4  to  $8  each, 
60e 
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which  would  necessiirily  postpone  perform- 
ance, by  either  party,  beyond  the  year. 

In  Arkanaa$  M.  R.  Co.  v.  WhiOey.  64  Ark. 
199, 11  L.  R  A.  631,  a  contract  by  which  a. 
railway  company,  in  coosidcratioD  of  being 
permitted  to  build  its  road  over  a  man's  land, 
agreed  to  construct  and  maintalo  cattle  guard» 
on  each  side  of  tbe  road,  was  held  tx>t  to  bo 
within  tbe  statute,  because  It  was  contingent 
upon  the  continuance  of  the  use  of  tbe  land 
for  a  railroad,  which  might  have  cea<(cd  withlo 
ayear.  Andalikedeciaioawa8*madeio[434> 
Sua*  T.  Detiha  Lumber  Co.  66  Ark.  upon 
facts  almost  exactly  like  those  Id  tbe  case  at 
bar. 

The  construction  and  application  of  this 
clause  of  tbe  statute  of  frauds  first  came  beforo 
this  court  at  December  term.  1866.  in  Weuh- 
ington,  A.  <£  0.  Steam  Packet  Co.  v.  Siektes, 
72  U.  8.  6  Wall.  680  [18:  6601,  which  arose  Id 
the  District  of  Columoia  under  the  statute  of 
39  Car.  II.,  chap.  8,  §  4,  io  force  in  the  sinie  of 
Maryland  land  in  toe  District  of  Columbia. 
Alexander's  British  Statutes  in  Maryland,  609; 
mieott  V.  Peterton,  4  Md.  476,  487;  D.  C. 
Comp.  Sut.  chap.  38,  $  7. 

That  was  an  action  upon  an  oral  contract 
by  which  a  steamboat  company  agreed  to  at- 
tach a  patented  contrivance,  Known  as  th» 
Sickles  cut  off,  to  one  of  its  steamboats,  and, 
if  It  should  effect  a  saving  in  the  consumption 
of  fuel,  to  use  it  on  that  boat  during  the  coo- 
tiouance  of  tbe  patent.  If  tbe  boat  should  last 
so  long;  and  to  pay  tbe  plaiotiffs  weekly,  fur 
the  use  of  the  cut-off,  three  fourths  of  the 
value  of  tbe  fuel  saved,  to  be  ascertained  in  » 
specified  manner.  At  tbe  date  of  the  contract, 
the  patent  had  twelve  years  to  run.  Tho 
court,  in  an  opinion  delivered  by  Mr.  Justico 
NdsoD.  held  the  contract  to  be  wiihin  tbe  stat- 
ute, and  said:  "  Tbe  substance  of  tbe  contract 
is,  that  tbe  defendants  are  to  pay  in  money  » 
certain  proportion  of  the  ascertained  value  of 
the  fuel  saved  at  stated  lotervala  throughout 
tbe  period  of  twelve  yeard.  If  the  boat  to  which 
the  cut  off  la  attached  ahould  last  so  long. 
.  .  .  It  is  a  contract  not  to  be  performed 
within  tbe  year,  subject  to  a  defeasance  by  the- 
happening  of  a  certiiio  event,  which  might  or 
might  QOtoccur  within  that  time.  Weahington, 
A.  <fi  0.  Steam  Packet  Co.  v.  SiekJea,  73  U.  8.  » 
Wall.  594-686  [18:  654,  563].  And  reference 
was  made  to  Bireh  v.  Liverpool,  9  Bam.  &  C. 
803.  and  Dobson  v.  OoUit,  1  Hurlst.  &  N.  81, 
in  each  of  which  the  agreement  was  for  tho 
hire  of  a  thing,  or  of  a  person,  for  a  term 
specified  of  more  than  a  year,  determinable  by 
notice  within  the  year,  and  therefore  within 
the  statute,  becauFe  it  was  not  to  be  performed 
within  ayear,  although  it  was dcfeaslUe  within 
that  period. 

In  Wathinffton,  A.  d  O.  Steam  Patket  Oo.  r. 
Sickle*,  it  appears  to  have  been  assumed,  al- 
most without  discussion,  that  the  contract,  ac- 
cording to  its  true  conotruction.  was  not  to  he 
performed  in  less  than  twelve  years,  bat  waa- 
defeasible  by  an  event  which  might  w  mlgfal 
not  happen  within  "one  year.  It  may  [-431 
well  tie  doubled  wbetlier  that  view  can  be  re- 
coorilod  wit  bin  the  terms  of  the  contract  itself, 
or  wiib  tbe  geocral  current  of  tbe  authorities. 
The  contract,  aa  stated  in  the  fore  part  of  the 
opinion,  wastouseund  pay  fotthe  cut-off  upon 
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Uw  boat  "  during  the  contf Duance  of  the  said 
patent,  if  the  aaid  boat  should  last  bo  long." 
78  U.  8.  5  Wall.  681.  594  [18:  558,  554],  The 
terms  "during  the  coDtinuance  of"  and  "last 
so  loiig "  would  seem  to  be  precisely  equiva- 
leot:  and  tbe  full  performance  of  the  contract 
to  be  limited  alibe  by  the  life  of  the  patent 
and  by  tbe  life  of  the  boat.  It  is  difficult  to 
uaderstaDd  how  theduratioa  of  tbe  patent  and 
the  duration  of  tbe  boat  differed  from  one  an- 
other  in  Ibeir  relation  to  the  performance  or 
the  determination  of  the. contract;  or  bow  a 
contract  to  use  an  aid  to  navigation  upon  a 
boat,  so  long  as  she  shall  last,  can  be  distin- 
guished iu  principle  from  a  contract  to  support 
a  man,  so  long  as  he  shall  live,  which  has  been 
often  decided,  and  is  generally  admitted,  not 
to  be  within  the  statute  of  frauds. 

At  October  term.  1875,  this  court,  speaking 
by  Mr.  Justice  Miller,  said:  "  The  statute  of 
frauds  applies  only  to  contracts  which,  by 
their  terms,  are  not  to  be  performed  within  a 
year,  and  does  not  apply  because  they  may 
not  be  performed  witbto  that  lime.  In  Other 
words,  to  make  a  parol  contract  void,  it  must 
be  apparent  that  it  was  tbe  uoderstaQdlng  of 
the  fHirties  that  it  was  not  to  be  performed 
within  a  year  from  tbe  time  it  was  made." 
And  it  was  therefore  held,  in  one  cnse,  that  a 
contract  by  the  owner  of  a  valuable  estate, 
employing  lawyers  to  avoid  a  lease  thereof  and 
to  recover  tbe  property,  and  promising  to  pay 
tbem  s  certain  sum  out  of  tbe  proceeds  of  the 
land  when  recovered  and  sold,  was  not  within 
the  statute,  because  alt  this  mipht  have  been 
done  within  a  year;  and  in  another  case,  that 
a  contract,  made  early  in  November,  1869,  to 
furoiah  all  the  stone  required  to  build  and 
complete  a  lock  and  dam  wblcb  the  contractor 
with  tbe  state  had  agreed  to  complete  by  Sep- 
tember 1,  1871,  wau  not  within  the  statute, 
because  tbe  contractor,  by  pusbine  tbe  work, 
might  have  fully  cotnpleted  it  before  Novem- 
ber. 1870.  "MePhfTMm  v.  Cox.  Oti  U.  S.[432 
404,  416.  417  [24:  746.  7501;  Walker  v.  JohnMii, 
M  U.  S.  424.  4-J7  [24:  884.  8S6J. 

Id  Texas,  wber*;  the  contract  now  in  question 
was  made,  and  this  action  upon  It  was  tried, 
the  decisions  of  tbe  supreme  court  of  tbe  slate 
are  in  accord  with  the  current  of  decisioDS 
elsewhere. 

In  Thoutenin  v.  Lea,  26  Tex.  612.  the  court 
said:  "An  agreement  which  may  or  may  not 
be  performed  within  a  year  Is  not  required  by 
tbe  statute  of  frauds  to  be  in  writing;  it  must 
appear  from  tbe  agreement  Itself  that  H  Is  not 
to  be  performed  within  a  year."  In  that  case, 
the  owner  of  land  orally  agreed  to  sell  it  for  a 
certain  price,  payable  in  live  years;  tbe  pur- 
chaser agreed  to  go  into  ptossession  and  make 
improvements;  and  tbe  seller  agreed,  if  there 
was  a  failure  to  complete  tbe  contract,  to  pay 
for  tbe  improvements.  The  agreement  to  pay 
for  tbe  impcovemeois  was  held  not  to  be  within 
the  statute;  tbe  court  saying:  "There  is  noth- 
ing from  which  It  can  be  inferred  thai  the  fail- 
ure to  complete  the  contract  (by  reducing  it  to 
writing,  for  instance,  as  was  sllpulated  should 
be  done),  or  Its  abandonment,  might  not  occur  | 
within  a  year  from  tbe  time  it  was  consum- 
niated.  The  purchaser,  it  Is  true,  was  entitled 
by  tbe  agreement  to  a  credit  of  five  years  for 
tne  payment  of  tbe  purchase  money,  if  the 
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contract  bad  been  reduced  to  writing.  But 
appellant  might  have  sold  to  another,  or  the 
contract  might  have  been  abandoned  by  the 
purchaser,  at  any  lime:  and  upon  this  alone 
depended  appellant's  liability  for  the  improve- 
ments." See  also  Thomaa  v.  Hammond.  47 
Tel.  43. 

In  the  very  recent  case  of  Weaiherford,  M. 
W.A  N.  W.R.  Co.  V.  Wood,  88  Tex.  191,  28 
L.  R  A.  536,  it  was  held  that  an  oral  agree- 
ment by  a  railroad  company  to  issue  to  one 
Wood  annually  a  pass  over  its  road  for  himself 
and  bis  family,  end  to  stop  its  trains  at  bis 
house,  for  ten  years,  was  not  within  tbe  statute. 
Tbe  court,  after  reviewing  manT  of  the  au- 
thorities, said:  "Itseems  lobe  wellsettled  that 
where  there  is  a  contingency,  expressed  upon 
tbe  face  of  the  contract  or  Implied  from  tbe 
circumstances,  upon  tbe  happening  of  which 
within  a  year  the  contract  or  agreement  will 
be  performed,  the  contract  is  not*within[433 
the  Matule.  though  it  he  clear  that  it  cannot  be 
performed  within  a  year  except  in  the  event 
the  contingency  happens.  ...  If  tbe  contin- 
gency is  beyond  the  control  of  tbe  parties,  and 
one  that  may,  In  the  usual  course  of  cvcDta, 
happen  within  the  year,  whereby  tbe  contract 
will  be  performed,  tbe  law  will  presume  that 
tbe  parties  contemplated  its  happening, 
whether  they  mention  it  in  the  contract  or  not. 
The  statute  only  applies  to  contracts  'not  to  be 
petformed  within  the  space  of  one  year  from 
ihe  making  thereof.*  If  tbe  contingency  is 
such  that  Its  happening  may  bring  tbe  per- 
formance wllbin  a  year,  tbe  contract  is  not 
witbia  tbe  terms  of  the  statute;  and  this  Is  true 
whether  tbe  parties  at  the  time  had  in  mind  the 
happening  of  tbe  contlngeocy  or  not.  The 
existence  of  the  cootlDgency  In  this  class  of 
cases,  and  not  the  fact  that  the  parlies  may  or 
may  not  have  contemplated  Its  happening.  Is 
what  prevents  the  agreement  from  coming 
within  tbe  scope  of  tbe  statute.  Applviog 
these  principles  to  tbe  case  under  considcrat  ion, 
we  think  It  clear  that  the  contract  above  set  out 
was  not  within  tbe  statute.  The  agreement  to 
give  the  pass  and  stop  tbe  trains  was  personal 
to  Wood  and  his  family.  He  could  not  transfer 
It.  In  case  of  bis  death  within  tbe  year,  the 
obligation  of  tbe  company  to  bim  would  have 
been  performed,  and  no  right  thereunder 
would  have  passed  to  his  heirs  or  executors. 
If  it  be  held  that  each  member  of  his  family 
bad  au  Interest  In  tbe  agreement,  the  same  re- 
sult would  have  followed  Uie  death  of  such 
member,  or  all  of  them,  within  tbe  year.  If 
the  agreement  bad  been  to  give  Wood  a  pass 
for  life,  it  would,  under  tbe  above  authorities, 
not  have  been  within  the  statute;  and  we  can 
nee  no  good  reason  for  holding  it  to  be  within 
the  statute  because  his  right  could  not  have  been 
extended  beyond  ten  years.  Tbe  bappenlug 
of  Ihe  contingency  of  ibe  death  of  himself  and 
family  within  a  year  would  have  performed  tbe 
contract  in  one  case  as  certainly  as  in  the 
other."   88  Tex.  195,  196.  28  L.  R.  A.  527,  528. 

In  Ibe  case  at  bar  the  contract  between  tbe 
railroad  company  and  the  plaintlfl.  as  testified 
to  by  tbe  plainlifl  himself,  who  was  tbe  only 
witness  upon  tbe  point,  was  that  If  be  would 
furnish  tbe  ties  and  grade  the  ground  for  the 
switch  Bt*tbe  place  where  be  proposed  to[434 
erect  a  tawmill,'  the  railroad  company  would 
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"pat  down  tfaefron  raflaaiidinaiotafD  tbeswitch 
for  the  plaiotilt'B  beaefltfor  ihlpplng  parpoees 
as  k>Dg  u  he  needed  iL" 

The  partle*  miy  well  have  expected  tbit  the 
ooDtiBCt  woaM  cODdnue  Id  force  for  more 
than  one  Tear;  it  may  have  been  very  tmprob- 
atde  that  it  would  not  do  bo;  and  It  aid  in  fact 
contiDue  in  force  for  a  much  longer  time. 
But  they  made  do  sllpulatioD  which  iu  terme>, 
or  by  reasooable  inference,  required  that  resulL 
The  quesUoD  is  not  what  the  probable,  or 
expected,  or  actual  performance  of  the  contract 
was,  but  whether  the  contract,  according  to  tbe 
reasoDable  interpretation  of  ita  terms,  required 
that  it  should  not  be  performed  within  the  year. 
No  definite  term  of  time  for  tbe  performance 
of  tbe  contract  appears  to  tiave  been  mentioned 
or  contemplated  by  tbe  parties;  nor  was  tbere 
any  agreement  as  to  the  amouut  of  lumber  to 
be  sawed  or  shipped  by  the  pklnilff,  or  aa  to  the 
time  during  which  he  shoald  keep  up  his  mtll. 

The  contract  of  the  railroad  company  was 
with,  and  for  tbe  benefit  of,  tbe  plaintili  per- 
sonally. Tbe  plaintiff's  own  testimony  shows 
(allhoush  that  Is  not  essential)  that  he  under- 
stood tDat  the  performance  of  tiie  contract 
would  end  with  his  own  life.  The  obllgatioD 
of  the  rallToad  company  to  maintain  the  switch 
was  in  terms  limiled  and  restricted  by  the 
qualification  "tot  the  plaintiff's  benefit  for 
snippini;  purposes  as  long  as  he  needed  It;"  and 
no  contingeocy  which  should  put  an  end  to  the 
performance  of  the  contract,  other  than  h\»  not 
needing  the  switch  for  the  purpose  of  bis 
business,  appcsrs  to  have  been  In  the  month 
or  in  tbe  mind  of  either  party.  If,  within  a 
year  after  the  making  of  the  rootract,  tbe 
plaintiff  bad  died,  or  bad  abandoned  his  wbole 
business  at  this  place,  or  for  any  other  reason 
bad  ceased  to  neied  tbe  switch  for  tbe  shipping 
of  1uml)er,  tbe  railroad  company  would  have 
been  do  longer  under  any  obligation  to  main- 
tain the  switch,  and  ttie  cootract  would  have 
been  brought  to  an  end  by  having  been  fully 
performed. 

The  complete  performance  of  tbe  contract  de- 
pending upon  a  contingency  which  might  hap- 
435]  pen  within  theyear,  tbe  *conlractia  not 
wtlbin  the  statute  of  frauds  as  an  "aneement 
which  Is  DOt  to  be  performed  within  Uie  space 
of  one  year  from  the  makfog  thereof." 

Nor  Is  it  within  the  other  clause  of  the 
statute  of  frauds,  relied  on  In  the  aoswer, 
which  requires  certain  conveyances  of  real 
estate  to  be  Iq  writing.  The  sug^stlon  made 
In  tlie  argument  for  tbe  defendant  in  error,  that 
the  contract  was,  in  substance,  a  grant  of  an 
easement  in  real  CBtate,  and  as  such  within  the 
staiute,  overlooks  the  difference  between  the 
English  and  the  Texan  statutes  in  this  partlc- 
ulsr.  Tbe  existing  statutes  of  Texas,  while 
thev  substantially  follow  tbe  Englinb  statute 
of  frauds,  so  far  ss  to  require  a  conveyance  of 
any  "estate  of  inheritance  or  freehold,  or  for 
a  term  of  more  than  one  year,  in  lands  and 
tenements."  as  well  as  "any  coatract  for  tbe 
•ale  of  real  estate,  or  tbe  lease  tbereot  for  a 
lonfier  term  than  one  year,"  to  be  in  writing, 
omit  to  re-enact  tbe  additional  worde  of  tbe 
Snglisb  statute,  in  tbe  clause  concerning  con- 
vejances,  "or  any  uncertain  interest  of,  id,  to, 
or  out  of  lands  or  teDements,  and.  Id  the  other 
clause,  "or  any  Interest  in  or  concerning  them." 


Stat.  S9  Car.  U.  chap.  8,  ^  1,  4;  Tex.  Rev. 
Stat.  1879,  arts.  648.  3464;  Fasdial's  Dig.  arts. 
m,  8875;  Jamea  v.  FuUsrod,  6  Tex.  Sl3.  616. 
55  Am.  Dee.  748;  Stuart  t.  Alter.  17  Tex.  417, 
430;  Anderam  r.  P&taer*,  6tt  Tex.  918. 

Judffmnt  reverted,  and  case  remanded  to  the 
circuit  court,  with  directions  to  set  aside  the 
verdict  and  to  order  a  new  trial. 


ELVERTOM  R.  CHAPMAN,  F^.  [436 

in  Err., 

V. 

UNITED  STATES. 

(Bee  B.  a  Baporter^  ed.  488-4U:) 

Jurit^ion  tner  court  qf  appeait  <f  tig  Dis- 
trict of  Columbia. 

Thit  ooort  has  no  Jurisdiction  to  re  r  low  on  writ  of 
error  a  Judirment  of  the  oonrt  of  appeals  of  the 
Dlstrlet  of  Columbia  In  a  criminal  oaae  under  I  8 
of  the  act  of  febraarjS,  1808,  establlabloir  tbat 
oowttnorissuob  Jarlsdfotfon  oonierxed  brtbe 
jadtoiarraotafUn,liw 

[No.  518.] 

Submitted  Notember  t,  1896,  Decided  Notem- 
herSO^  18B6. 

IN  ERROR  to  the  Court  of  Appeals  for  the 
DlBtifet  of  OolnmUa  to  review  a  judgment 
of  that  court  afBrming  tbe  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia 
overruling  a  demurrer  to  an  lodlctmeDt  charg- 
ing Elverton  R.  Cbapman  with  a  violation  of 
U.  8.  Rev.  Btat.  g  102,  In  refusing  to  answer 
questions  put  to  him  by  a  committee  of  the  Sen- 
ate of  the  United  Sutea.  On  motion  to  dis- 
miss. Dimined. 

See  same  case  below,  0  D.  C.  App.  128,  84 
Wash.  L.  Rep.  251,  297. 

Statement  by  Mr.  Chief  Justice  Fnller: 
Chapman  was  indicted  In  the  supreme  court 
of  tbe  District  of  Columbia  for  an  alleged  vio- 
lation of  U.  S.  Rev.  Stat.  %  lOS.  in  lefusln^  to 
answer  certain  questions  popoanded  to  him 
by  a  special  committee  of  the  Senate  of  the 
United  States,  appointed  to  investigate  charges 
In  connection  with  proposed  leglslatloo  then 

Sending  in  the  Senate.  To  this  indictment  tbe 
efendaot  demurred  on  tbe  ground,  among  oUi- 
ers,tbatU.B.ReT.8tar.g]02,  was  unconstitution- 
al, and  that  therefore  the  court  was  without  ]n- 
risdiction  in  the  premises.  This  demurrer  was 
overruled  by  the  trial  court,  and  its  judgment 
thereon  aflSrmed  by  the  court  of  appeals  of  tbe 
District.  6  D.  C.  App.  128.  Defendant  was 
thereupon  tried  and  convicted,  and  motions 
for  new  trial  and  in  arrest  of  Judgment  haTing 
been  made  and  overruled  (the  question  of  the 
constitattonalitT  of  g  102  being  rals^  throadti- 
out  the  proceealngs),  was  sentenced  to  be  un- 
prisoned  for  one  mooifa  in  jail  and  to  pay  a 
fine  of  $100,  which  Judgment  was  affirmed  on 
appeal.  34  Wash.  L.  Rep.  251. 
A  wtit  of  errw  from  this  court  was  then  al- 


NOTa.->lx  to  r«r<«ui  hv  United  Stata  Suprtns 
Court  at  territorial  aeeiaiotu:eaientandmanneri^; 
(tintinction  betmtn  an  appeal  and  a  wrU  uf  error,— 
see  note  to  lUoeis*  Bank  r.  Iowa,  18: 887. 
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lowed  <34Wadi.  L.  Rep.  897).  which  tbe  United 
States  moved  to  dlemus. 

3ir.  HolmM  CoanUU  Solicitor  Oeneral, 
for  defendant  In  error,  In  faror  of  motion  to 
dlimlM: 

Tbb  court  has  no  jurisdiction  to  review,  on 
writ  of  error  a  judgment  of  the  court  of  ap- 
pnla  of  the  District  of  Columbia  in  a  criminal 
case. 

CVvM  T.  Burke,  146  XT.  8.  84  (86:  807);  Re 
Bemth,  144  U.  8.  03  (86:  858);  Orota  t.  United 
Btata,  145  U.  8.  671  (86:  831);  FarntuxfrUi  y. 
Montana.  120  U.  S.  104  (83:  616);  Waahinqton 
d  6.  R.  Co.  T.  Dutrict  cf  Columbia.  146  U.  S. 
881  (86:  958). 

Metsra.  6eor|^  F.  Edmanda*  Jeremiah 
M.  WUaon,  and  A.  A.  BoeMing,  Jr.,  for 
plaintiff  in  error.  Id  opposition  to  motioa: 

After  the  plaintlfl  tn  error  had  been  so  in- 
dicted, and  before  trial  was  had.  he  prayed 
leave  of  this  court  to  file  a  petition  for  writ  of 
habeas  corpus.  156  V.  B.  211.  818  (89:  401, 
408).   That  application  was  denied. 

Id  the  case  of  Be  parte  Belt.  ISO  U.  8.  95, 
100  (40:  88,  00),  subeequently  decided  by  a  this 
court,  tn  the  opinion  at  the  Chief  Justice*  it  is 
said: 

*' We  hare  beretofc«e  decided  that  this  court 
has  DO  appellate  jurisdiction  over  tbe  Judg- 
ments of  the  supreme  court  of  IheDtstrfct  of 
Columbia  in  crimical  cases,  or  on  habeas  cor- 
pus; but  whether  or  not  tbe  judgments  of  tbe 
supreme  court  of  the  District,  reviewable  in 
tbe  court  of  appeals,  may  be  reviewed  ulti- 
mately Id  this  court  io  such  cases  when  the 
Tslidfty  of  a  statute  of,  or  an  authority  exer- 
cised uoder,  tbe  United  States  Is  drawn  in 

auestlon,  we  have  as  yet  not  beea  obliged  to 
elermioe." 

Re  Chapman,  166  U.  8.  811  (80:  401). 

Prior  to  the  passage  of  the  act  of  the  9th  of 
February,  1898  (87  Sat.  at  L.  484),  establishing 
tbe  court  of  apneah  of  the  District  of  Colum- 
bia, this  court  nad  held  that  It  had  no  juris- 
diction to  review  criminal  cases  from  the  su- 
preme court  of  said  District  Re  Heath,  144 
U.  8.  93  (86:  868);  Oroaa  v.  United  Btatea,  146 
U.  Sw  671  (36: 881).  In  ndther  of  these  cases, 
however,  was  Jurisdiction  sought  to  be  main- 
lalned  by  reason  of  the  fact  that  there  wm 
drawn  In  qnestloa  the  validity  of  a  atatute  of. 
or  an  antbority  ezerdsed  under,  the  United 
States. 

Section  8  of  said  act  of  Ffebruaiy  9,  1898, 
provides  as  follows: 

"Any  flnsl  judgment  or  decree  of  the  said 
court  of  appeals  may  be  re-examlued  and  af- 
firmed, reversed,  or  modified  by  the  Supreme 
Court  of  the  United  Slates,  upon  writ  of  error 
or  appeal,  in  all  causes  in  wbich  tbe  matter  In 
dispute,  exclusive  of  costs,  shall  exceed  the 
sum  of  (5,000,  In  tbe  same  manner  aud  under 
tbe  same  regulations  as  heretofore  provided 
for  In  cases  of  writs  of  error  on  judgments  or 
appeala  from  decrees  rendered  in  the  mpreme 
court  of  the  District  of  Columbia:  and  also  In 
cases,  without  regard  to  tbe  sum  or  value  of 
tbe  matter  in  dispute,  wherein  is  lovolved  the 
validity  of  any  patent  or  copyright,  or  Id 
which  ia  drawn  in  question  tbe  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  SUtea." 
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Id  g  6  of  tbe  Judiciary  act  of  the  8d  of 
March,  ISOI  (36  Stat,  at  L.  687),  appeals  and 
writs  of  error  are  provided  for  from  the  dis- 
trict courts,  or  from  tbe  exlsllog  circuit  courts 
of  the  United  States,  tOitbis  court,  in  the  fol. 
lowing  cases: 

"In  cases  of  convictioo  of  a  capital  or  otber- 
wise  iafamouB  crime.  In  any  case  that  lo- 
Tolves  the  construction  or  application  of  tbe 
ConstitutioD  of  the  United  Steles.  In  any 
case  in  whlcb  tbe  coastitutionality  of  any  law 
of  the  United  States,  or  the  vnitdity  or  con- 
struction of  any  treaty  made  under  its  author- 
ity, is  drawn  In  question.  In  any  case  In 
wnich  tbe  Constitution  or  law  of  a  state  is 
clnimed  to  be  in  contravention  of  ^the  Consti- 
tution  of  the  United  States." 

If,  under  tbe  law  of  any  stale,  a  citizen 
thereof  is  convicted,  and  It  is  claimed  that  the 
law  of  Buch  state,  under  which  he  la  to  con- 
victed, is  In  contravention  of  the  Constitution 
of  the  United  States,  he  is  entitled  to  a  writ 
of  error  for  the  purpose  of  having  his  case  re- 
viewed In  this  court.  Therefore,  If  the  con- 
tention of  the  government  in  the  preseot  case 
is  correct  and  well  founded,  namely,  that  no 
writ  of  error  will  lie  to  the  court  of  appeals  of 
the  District  of  Columbia  In  a  case  such  as  the 
one  St  bar,  then  it  must  result  that  Congress 
has  discriminated  between  tbe  said  cUrzens 
of  the  said  District  and  the  citizens  of  every 
state  in  tbe  Union,  because  it  has  pro- 
vided tbat  every  citizen  of  a  state  who  baa 
been  Indicted  and  convicted  under  a  law  of 
tbe  United  States  wbich  is  claimed  to  be  In 
contravention  of  tbe  ConstltutioD  may  have 
bis  case  reviewed  by  this  court,  while  a  citi- 
zen of  the  District  of  Columbia  (if  this  con- 
tention be  correct),  indicted  and  convicted 
nnder  the  same  law,  may  not  have  his  case  so 
reviewed. 

Prior  to  the  passage  of  the  act  creating  the 
circuit  courts  of  appeals  (mpni)  this  court  bad 
no  appellate  jurisdiction  In  criminal  cases 
arising  in  tbe  drcuit  courts;  but  by  said  act 
(enacted  In  1891)  jurisdiction  was  conferred 
upon  this  court  to  review  tbe  decisions  of  said 
courts  In  all  cases  of  conviction  of  a  capital  or 
otherwise  infamous  crime.  In  any  case  that 
Involves  tbe  oonatruetion  or  application  of  the 
GonstltudoD  of  the  United  States,  and  In  any 
case  In  which  the  constltullonslity  of  any  law 
of  the  United  States  Is  drawn  Id  questioo. 
Tbe  cases  of  Re  Beath,  144  U.  S.  03  (86:  858); 
Croat  V.  United  Statea,  145  U.  8.  571  (86: 831): 
and  Re  Schneider  (No.  1),  148  U.  8.  167  (37: 
404),— did  not  Involve  tbe  question  of  the  valid- 
ity of  any  law  of  tbe  United  States,  as  above 
staled.  V 

Following  this  drcuit  court  of  appeals  act,, 
in  1893,  the  act  creatiug  the  court  of  appeala 
of  tbe  District  of  Columbia  was  passed.  The 
said  court  of  appeals  occupies  the  same  rela- 
tion to  tbe  supreme  court  of  the  District  of 
Columbia  that  the  supreme  court  of  a  state 
occupies  to  the  Inferior  courts  of  such  state, 
and  it  Is  only  reasonable  to  interpret  this  act 
creating  the  court  of  appeals  for  the  said  Dis- 
trict BO  as  to  give  the  citizens  of  the  District  of 
Columbia  tbe  same  rights  as  to  writs  of  error 
in  criminal  cases  tbat  are  given  to  the  citizens 
of  tbe  stales  In  like  cases.  As  we  have  above 
seen,  tn  all  oaaes  where  the  ^Idtty  of  an  act 
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of  Congren  is  called  Id  question,  a  review  may 
be  had  of  the  dedaton  of  the  court  below,  oo 
writ  of  error.  In  this  court,  and,  if  the  Ian- 
eiiage  of  the  statute  in  questioo  Is  obscure,  for 
toe  reasons  we  have  stated,  it  should  receive  a 
Iit}eral  coostruction  in  favor  of  the  citizen. 

It  must  be  obvious  that  Congress  did  not 
Intend  to  discriminate  against  persons  accused 
and  eouTicted  of  crime  in  the  District  of  Co- 
lumbia, which  wonid  necessarily  result  from 
the  contention  of  tbe  solicitor  general  In  this 
case,  if  sustained. 

From  tbe  organization  of  the  government 
until  recently  no  decision  of  a  United  States 
court,  either  in  the  circuits  or  in  tbe  territoiies, 
in  a  criminal  case,  could  be  reviewed  on  appeal 
or  writ  of  error  by  this  court, 

Tbe  ianeuage  of  tbe  law  respecting  district 
and  circuit  courts  of  the  United  States  was 
literally  confined  to  civil  cases.  Tbe  language 
of  U.  8.  Rev.  Slat.  ^  1909,  claimed  by  the 
learned  court  below  and  by  tbe  solicitor  general 
to  be  the  same  as  that  of  tbe  District  court  of 
appeals  act  of  1898,  is  that  writs  of  error  and 
appeals  shall  be  allowed  under  tbe  tame  regu- 
lations, etc,  as  from  the  circuit  conris,  where 
tbe  value  of  the  property  or  tbe  amount  in 
controversy  exceeds  $1,000.  Then  comes  tbe 
exception,  as  follows:  "Except  that  a  writ  of 
error  or  appeal  shall  be  allowed  to  tbe  Supreme 
Court  of  the  United  States  upon  writs  of  habeas 
corpus."  Section  1011  provides  for  writs  of 
«rror,  etc,  from  Washington  territory  "where 
the  value  of  tbe  property  or  the  amount  in 
controversy  .  .  .  exceeds  93,000;  and  such 
writs  of  error  and  appeals  shall  be  allowed,  in 
all  cases,  where  the  Constitutioo  of  tbe  United 
States,  or  a  treaty  tbereof,  or  acts  of  Congress 
are  brought  In  question." 

Tbe  act  of  Congress  of  March  8.  1886  (33 
Stat,  at  L.  448),  prohiUted  any  writ  of  error, 
etc.  to  the  supreme  court  of  the  District,  and 
to  tbe  supreme  courtsof  tbf>  territories,  "unless 
the  matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  sum  of  $5,000,"  and  then  follows 
the  limitation:  ''That  the  preceding  section 
shall  not  apply  to  any  case  wherein  is  involved 
tbe  Talldfty  of  any  patent  or  copyright,  or  in 
which  is  drawn  In  qneatton  the  validity  of  a 
treaty  or  stainte  of,  or  an  authority  exercised 
under,  the  United  States;  but  In  alieuch  cases 
an  appeal  or  writ  of  error  may  be  brought 
without  regard  to  tbe  sum  or  value  In  dispute." 

The  effect  of  that  act  was  to  leave  the  law 
just  as  U  was  before,  except  In  respect  of  the 
sum  involved,  with  the  addition  of  the  new 

f (revision.   As  It  regards  the  District  ot  Co- 
umbia,  that  question  of  tbe  validliy  of  treaties 
and  statutes,  etc.,  might  be  reviewed  without 
•  reinrd  to  tbe  sum  or  value  In  dispute. 

This  was  the  state  of  tbe  statute  law,  except 
In  respect  to  capita  cases,  at  tbe  time  of  tbe 
passage  of  the  act  of  March  8, 1891,  establishing 
circuit  courts  of  appeals  of  tbe  United  States. 
That  act,  clearly  and  confessedly,  radically 
^banged  the  course  of  jurisprudence  Id  tbe 
courts  of  the  United  Stat^,  iu  respect  of  crim- 
inal cases,  by  prescribing  a  review  in  this 
court  In  all  cases  of  constitutional  construction, 
or  tbe  validity  of  any  law  or  treaty  of  tbe 
United  States,  etc,  tbua  changing,  In  tbe  In- 
lereets  of  justice  and  uniformity  and  aupreme 
authority  of  decision,  tbe  practice  of  a  century. 

MM 
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Before  that  date  tbe  supreme  court  of  tbe 
District  of  ColnmUa  and  the  circuit  courts  of 
the  United  Slates  stood  on  precisely  the  same 
ground  in  respect  of  the  finality  of  their  Juris- 
diction In  criminal  coses. 

Then  came  tbe  act  of  February  9,  1893  (S7 
Stat,  at  L.  484),  establishing  tbe  court  of  ap- 
peals of  tbe  District  of  Columbii  and  reducing 
the  supreme  court  of  the  District  to  substan- 
tially the  same  relation  to  tbe  new  court  as 
inferior  courts  in  the  states,  and  as  tbe  district 
courts  before  ibe  act  of  1891  bore  to  tbe  highest 
courts  of  tbe  states,  and  to  the  circuit  courts  of 
the  United  States.  By  this  act  nothing  could 
he  taken  from  the  supreme  court  of  the  District 
directly  to  this  court,  and  ft  put  the  District 
court  of  appeals  in  precisely  the  same  attitude 
as  to  the  supremecourt  of  the  District  that  tbe 
circuit  courts  of  tbe  United  Slates,  before  the 
act  of  1891,  held  In  respect  to  the  district 
courte  of  tbe  United  States. 

Then  §  8  of  the  act  of  1898  provided  for  a 
review  of  the  Judgments  of , tbe  District  court 
of  appeals,  "in  all  causes  in  which  tbe  matter 
in  dispute,  exclusive  ot  coats,  shall  exceed  tba 
sum  of  $5,000,  In  the  same  manna  and  under 
the  same  regulations  as  heretofore  provided  for 
In  cases  oi  writs  of  error  on  Judgments  or 
appeals  from  decrees  rendered  in  the  supreme 
court  of  tbe  District  of  Columbia."  Thee, 
Instead  of  providing  as  tbe  principal  territorial 
acts  had  provided,  an  exception  relating  to 
tbe  same  class  of  subjects,  it  provided  in  a 
distinct  clause,  and  afflrmatlvely,  as  follows: 
"And  also  in  coses,  without  regard  to  tfae  sum 
or  value  of  the  matter  in  dispute,  wherein  is 
involved  tbe  validity  of  any  patent  or  copy- 
right, or  in  which  is  drawn  in  question  the 
validity  of  a  treaty  or  ststute  of,  or  an  author- 
ity exercised  under,  tbe  United  States." 

This  language  and  the  construction  of  the 
sectloD  differ  essentially  from  tbe  previous 
statute  in  respect  of  writs  of  error,  etc.,  to  tbe 
supreme  court  of  the  District  of  Columbia 
and  from  tbe  acts  relating  to  all  the  territories 
except  Washington.  Tbe  Wasbingtoo  act  Is 
constructed  In  toe  same  manner  as  the  seciioo 
now  under  consideration,  except  that  It  does 
not  contain  tbe  word  "also." 

The  words  "and  also,"  used  together,  are 
thow  of  almost  immemorially  precise  and 
technical  meaning.  They  are  words  of  legal 
art  and  Import,  not  a  restriction  or  qualiflcation 
of  matter  previously  stated,  but  an  affirmative 
and  an  additional  independent  proposition. 
They  are  the  literal  trandatloo  of  the  words 
"ae  etiam.*'  used  in  ancient  and  in  compara- 
tively modem  pleading  as  importing  a  distinct 
movement  and  transition  from  what  had  lieen 
previously  declared  to  a  new  and  independent 
subject,  capable  of  standing,  and  intended  to 
stand,  by  Itself. 

8  Sharswood's  BI.  Com.  p.  288;  Webster, 
International  Diet.  At»o. 

The  grammatical  construction,  therefore,  of 
this  8tb  section  of  tbe  act  of  1893  gives  this 
court  appellnie  jurisdiction  In  every  case  de- 
cided by  the  District  court  ot  appeals  in  which 
Is  drawn  In  question  tbe  validity  of  a  treaty  or 
statvite  of.  or  an  authority  exercised  under,  tba 
United  Sutes.  without  any  reference  or  regard 
to  the  rmvlous  clause  Id  tbe  section  defining 
and  limiting  the  mere  pecuniary  JurladlcdoD 
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■of  ibe  courts  of  Ibo  Df^lrlct  of  Columbl&— a 
juritdiction  wider,  iodeed,  than  any  otber 
■court  of  the  Uoited  Stales— and  requiring  that 
It  chould  DOt  be  exercised  Id  coDSiiiutioDal 
<asc8  without  the  same  power  of  review  by  this 
«ourt  ibat  the  act  of  ItSBl  had  provided  witb 
respect  of  all  drcolt  courts  of  the  United 
Elates. 

It  is  monstrous  to  suppose  that  CoDgresR  ever 
lind  any  other  purpose  io  view,  and  it  used  tbe 
'Very  language  and  construction  of  the  section 
precisely  adequate  to  that  end. 

There  cannot  be  a  civil  suit  In  vrhich  there 
ia  not  "a  sum  or  value"  in  dispute.  And  there- 
fore it  follows  that  when  tbe  statute  declares 
tbat  neitbcr,"sum  nor  value"  shall  be  tbe  test  fn 
respect  of  questions  of  constitutional  consider- 
ation, etc.,  there  to  DOtbEng  to  wbich  the 
-aatbority  to  review  can  be  applied  other  than 
to  criminal  cuses  In  which  such  constitutional 
<|nestioos  arise.  If  there  had  been  no  money 
limit  to  tbe  1st  clause  of  the  section,  no  one, 
we  think,  would  question  that  tbe  2d  clause 
gave  appellate  Jurisdiction  to  this  court  In  all 
•cases  in  which  coQstitu(toD8|  questions,  etc., 
arose.  But  tbe  2d  clause  stands  precisely  the 
«ame  In  respect  to  tbe  1st  as  it  would  have 
^Itood  If  the  isi  bad  made  no  reference  to  pecu- 
niary amounts,  for  as  we  bare  shown,  tbe 
clause  is  not  one  of  limitation  or  qaallflcation, 
4>ut  of  addition  and  transition. 

This  court  has  never  yet  decided,  even  In  the 
case  of  the  former  siatulcs  for  tbe  District  of 
Columbia  or  the  territories,  that  it  did  not  have 
appellate  Jurisdiction  In  criminal  cases  involv- 
ing cnustlruiional  questions  and  tbe  like. 
There  Is  not  even  an  intimation  of  tbe  charac- 
ter in  at]  the  decided  cases,  excepting  that  re- 
mark of  the  la(e  Mr.  Justice  Blatchford.  in 
Farmvorth  r.  Montniui,  139  U.  8.  Ill  (83: 
That  case  showed  that  the  pecuniary 
limit  had  not  been  reached,  and  It  showed  tbat 
tio  question  of  ronstitutlnnal  considers tlnn  ex- 
jsted  in  it.  The  learned  justice,  in  deciding  It. 
referred  to  WoUa  v.  Wami.gfon.  91  U.  S.  580 
<23:  SSti),  and  said  tbat  tbe  language  of  tbe 
court  In  that  ca^e  was  obiter  Return. 

It  is  submitted  that  in  maklns  that  observa- 
tion he  was  mistaken.  Tbto  court  In  deciding 
the  Wattif  date,  through  Chief  Justice  Walte 
mid,  oa  tbe  fundamental  and  only  ground  of 
the  decision,  that  ■■this  court  can  only  review 
the  final  judnnent  of  tbe  supreme  court  of  tbe 
territory  of  Wasbtagton  in  criminal  cases  when 
the  Constitution  or  a  statute  or  treaty  of  the 
United  States  to  drawn  in  question.  Tbto  is  a 
criminal  case;  but  the  record  does  not  present 
lor  oar  consideration  any  question  of  which 
we  can  take  jurisdiction.  It  nowhere  appears 
that  the  Constitution  or  any  statute  or  treaty 
of  tbe  tlnited  States  to  fn  any  manner  drawn 
In  question." 

The  foregoing  to  the  whole  of  the  decision. 
If,  then,  anything  was  obiter  in  tbe  dec^on,  It 
must  have  been  the  whole  of  It.  "niat  case 
was  decided  in  1875. 

Kvrtz  v.  MoMtt,  113  V.  8.  487  (29:  458),  de- 
cided in  1886,  bas  no  application  to  tbe  present 
-case.  All  tbat  was  held  there  was  tbat  tbe  law 
did  not  provide  for  removing  a  habeas  corpus 
proceeding  from  the  state  to  the  circuit  court, 
and  tbat  a  private  citizen  bad  no  right  to  arrest 
a  deserter  from  the  army  wttfaout  watranL  It 
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was  A  case  depending  entirely  upon  whether 
the  statutes  for  removal  of  cases  applied  to 
habeas  corpus,  a  civil  procedure  having  no 
money  value  concerned  in  it. 

In  Snoto  T.  United  Stattt,  118  TJ.  8.  S47  (80: 
307).  decided  in  1885.  it  was  held  that  the  ap- 
peltote  jurisdiction  of  this  court  did  not  exist, 
because  tbe  validity  of  a  statute  of  tbe  United 
States,  etc.,  was  not  drawn  in  question;  and 
tbto  upon  the  construction  of  tJ.  S.  Rev.  Stat, 
g  703,  to  which  we  have  already  referred;  and 
the  court  expressly  said  that  Utah  does  not  fall 
within  tbe  ctouse  concerning  constitutional 
questions,  because  the  sectloa  Is  la  terms  lim- 
ited to  Washington  alone,   p.  848  (208). 

In  Bs  Schneider  (No.  1),  148  U.  8.  157  [37: 
404],  decided  in  1893,  no  question  of  tbe  valid- 
ity of  a  statute  or  of  constitutional  right  was 
involved,  and  the  application  for  a  writ  of 
error  was  denied,  tbe  court  holding  that  the 
proceeding  In  habeas  corpus  below  was  a  civil 
proceeding,  and  that  tbe  pecuniary  clause  in 
the  statute  did  not  apply. 

All  these  decisions,  and  others  of  the  same 
character,  were  made  before  the  passage  of  the 
District  court  of  appeato  act  of  1898.  It  mnst 
be  presumed  that  Congress  was  familiar  with 
the  course  of  these  dedsions  when,  in  defining 
the  jurisdiction  of  this  court  by  the  act  of  1898, 
it  reformed  the  language  of  former  acts,  and 
that  it  intended  thereby  to  put  Its  appellate  ju- 
risdictlon  on  tbe  same  footing  in  respect  to  the 
highest  court  In  the  Dtotricjt  of  Columbia,  witb 
its  almost  illimttable  jurisdiction,  upon  the 
same  footing  tbat  Congress  had  provided  by 
the  act  of  1891.  in  respect  to  all  the  circuit 
courts  of  the  whole  country. 

The  present  case  is  oneover  which  this  court 
had  jurisdiction,  because  there  to  a  sum  of 
money  in  dispute. 

Tbe  statute  under  which  the  plaintiff  fn 
error  was  Indicted,  tried,  and  convicted  to  one 
which  provides,  In  ft  1,  tbat,  upon  coovlctlon, 
the  party  shall  be  punished  "by  a  fine  of  not 
more  than  |1,000,  nor  less  than  $100,  and  Im* 
prisonment  of  not  less  than  one  month  nor 
more  than  twelve  months."  There  to  there- 
fore necessarily  Involred  in  thb  case  a  sum  In 
dispute. 

The  language  of  the  act.  in  substance,  to  that 
if  the  validity  of  a  statute  to  drawn  la  question 
in  any  case,  tbe  court  shall  have  jurisdiction 
regardless  of  the  amount  In  question;  but  In 
cases  where  tbe  validity  of  a  statute  to  not 
drawn  In  question,  the  amount  in  dtopute  must 
be  not  less  than  ftS.OOO. 

This  Is  a  case  in  which  a  money  value  to  in- 
volved, because  the  statute  to  imperative  tbat 
there  shall  be  a  judgment,  in  case  of  coavIc< 
tloo,  for  at  least  $100  and  It  may  be  $1,000, 
depending  upon  tbe  decision  of  tbe  court  In 
view  of  the  gravltv  of  the  oCfenae.  This  ques- 
tion, so  far  as  we  nave  been  able  to  find,  has 
never  been  derided  by  thto  court. 

In  tbe  said  case  of  i'iirnmorfft  t.  Montana, 
139  IT.  S.  104  (83  :  016).  the  punishment  in- 
flicted wasafineof  $60and$17.S0cost8.  The 
statute  under  which  that  ca^e  was  prosecuted 

{)roTlded  that  tfae  case  could  not  be  reviewed 
n  tbto  court  unless  the  matter  in  dtopute 
amounted  to  $6,000,  and  tbto  court,  in  that 
case,  said: 

"The  judgment  of  the  probate  mutt  was 
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ImpTlsonmeDt  until  tbe  payment  of  the  floo 
ana  the  costs,  and,  If  the  floe  covered  bv  the 
jadgmeot  of  any  ooe  of  the  courts  could  be 
culled  a  'matter  in  dispute'  vftbin  the  Ist  sec- 
tloD  of  the  actof  1885,  the  pecuniary  value  in- 
volved did  not  exceed  95,000.  So  it  Is  plain  that 
the  1st  section  of  the  act  of  1886  does  not  cover 
the  case." 

8o  it  appears.  In  the  above-named  case,  that 
It  was  decided  solely  upon  the  ground  that  the 
amount  Involved  did  not  reach  the  statutory 
Itmft. 

In  the  case  of  Bnow  v.  Vnittd  State*,  116  U. 
8.  854  [80:  209],  the  plaintiff  in  error  was  con- 
victed in  the  territory  of  Utah  on  indictments 
found  under  g  S  of  the  act  of  March  23.  1883. 
for  cohabiting  with  more  tban  ooe  woman,  the 
judgment  of  tbe  court  being  ImprisonmeDtfor 
six  moDtbs  and  a  fine  of  $300.  Section  1909 
of  tbe  Revised  Statutes  of  tbe  United  States 
provides  that  writs  of  error  and  appeals  from 
the  final  decisions  of  tbe  supreme  court  of  any 
one  of  eight  named  terrilories,  of  which  Utah 
was  one,  "shall  be  allowed  to  tbe  Supreme 
Court  of  tbe  United  States  in  the  same  man- 
ner and  under  the  same  regulations  as  from  tbe 
circuit  courts  of  tbe  Ubited  States,  where  the 
value  of  tbe  property  or  the  amount  in  con- 
troversy .  .   .  exceeds  $1,000." 

In  tbe  opinion  of  the  court,  by  Ur.  Justice 
Blatchford,  it  Is  said: 

"In  each  of  tbe  present  cases  the  pecuniary 
value  involved  does  not  exceed  $800,  even  if 
the  fine  could  be  called  a  'matter  In  dispute,' 
Vithin  tbe  statute." 

In  each  of  said  cases,  this  court  did  not  de- 
cide tbat  the  imposition  of  a  fine  could  not  be 
regarded  as  a  matter  in  dispute  capable  of  be- 
ing valued  in  money,  but  merely  decided  tbat, 
in  tbe  cases  presented,  tbe  amount  of  tbe  floe 
did  not  equal  tbe  Jurisdictional  sum  required 
by  tbe  statutes  re^ulatiug  tbe  review  upon 
writ  of  error.  In  tbe  case  at  bar  no  such  diffl- 
culiy  arises,  as  tbe  statute  provides  for  a  re- 
view in  Ibis  court  of  tbe  cases  enumerated 
"without  regard  to  the  sum  or  value  of  tbe 
matter  In  dispute." 

Tbere  is  (100  In  amoant  and  value  in  dla- 

fiute  in  this  case— just  as  much  and  more  than 
t  could  be  In  an  ordinary  civil  case,  and  In 
connection  with  It  there  la  the  question  of  the 
validtty  of  the  statute  which  tbe  court  below 
has  said  authorized  It  to  exact  that  sum  from 
the  plaintiff  is  error.  This  brinm  the  case 
Uterally  within  g  8  of  tbe  act  of  1 688.  even  upon 
tho  contention  of  the  other  side  in  reipect  of 
its  meaning. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  tbe  court; 

The  appellatejurisdiction  of  this  court  rests 
on  tbe  acts  of  Congress,  and  tbe  question  is 
whether  we  have  Jurisdiction  to  review  on  writ 
of  error  a  Judgment  of  the  court  of  appeals  of 
the  District  of  Columbia  in  a  crimiotu  case  un- 
der g  8  of  the  act  of  February  9, 1898,  estab- 
lishing tbat  court.  37Stat  at  L.  484,  chap.  74. 
And  Uie  proper  construction  of  that  section  is 
to  be  wrrtvod  at  in  the  light  of  previous  decl- 
•ions  in  respect  of  similar  statutory  provisions 
cnnferring  appellate  jurisdiction. 

Section  8  of  tbe  act  of  Februar?  27,  1801. 
entitled  "An  Aa  GooocrBlog  the  District  of 
MS 


Columbia"  (8  Stat  at  L.  103,  chap.  16),  and  cr^^ 
atlog  a  circuit  court  for  theDlstrict,  provided; 
"Tbat  any  final  judgment,  order,  or  decree  to 
said  circuit  court,  wherein  tbe  matter  In  dis* 
pute.  exclusive  of  costs,  shall  exceed  the  value 
of  $100,  may  be  re  examined  *and  re-  [447 
versed  or  affirmed  In  the  Supreme  Courtof  the 
United  States,  by  writ  of  error  or  appeal,  whicb 
shall  be  prosecuted  In  the  same  manner,  under 
the  same  regulations,  and  the  same  procecdlnga 
shall  be  had  therein,  as  is  or  shall  be  provided 
in  tbe  case  of  writs  of  error  on  judgments,  or 
appeals  upon  orders  or  decrees,  rendered  In  the 
circuit  court  of  the  United  States." 

In  UniM  8tate$  v.  More,  7  U.  S.  8  Crancfa, 
1S9.  178  [8:  897.  403]  (decided  in  180S),  It  wa» 
held  that  this  court  had  no  Jurisdiction  under 
that  seclion  over  the  Judgments  of  Ibe  circuit 
court  of  tbe  DUtrlct  in  criminnl  cases,  and 
Chief  Justice  Marsball  snid;  "On  examlaior 
the  act,  'concerning  the  District  of  Columbia, 
the  court  is  of  opinion  that  the  appellate  Juris- 
diction, granted  by  that  act  ia  confined  tocivU 
cases.  The  wortfs.  'matter  In  dispute,'  seem 
appropriated  to  ctvll  cases,  where  tbe  subject 
in  contest  has  a  value  beyond  the  sum  men- 
lionod  in  the  act.  But,  in  criminal  cases,  tli» 
question  is  ibe  guilt  or  iuDOcenceof  tbe  accused. 
And  although  he  may  be  fined  upwards  of  $100, 

Jet  that  ls,m  the  eye  of  the  law,  apuniahment 
or  the  oSenK  committed,  and  not  the  particu- 
lar object  of  the  suit." 

The  section,  as  thus  construed,  was  carried 
forward  in  tbe  subsequent  legislation  on  tbe 
subject,  which  Is  referred  to  at  length  and  con- 
sidered in  cases  hereafter  cited,  and  need  not 
be  ^aln  reviewed. 

The  act  of  March  8.  1883  (38  Stat,  at  L.  443. 
chap.  355),  consists  of  two  sections,  reading: 

"That  no  appeal  or  writ  of  error  shall  here- 
after be  allowed  from  any  judgment  or  decree 
in  any  suit  at  law  or  in  equity  in  the  supreme 
court  of  tbe  District  of  Columbia,  or  In  the  su- 
preme court  of  any  of  tbe  territories  of  the 
United  States,  unless  tbe  matter  in  dispute, 
exclusive  of  oobLb,  shall  exceed  the  aum  of 
$5,000. 

"Sec.  3.  Tbat  the  preceding  section  shall  not 
apply  to  any  case  wherein  Is  involved  tbe  valid- 
ity of  any  patent  or  copyright,  or  in  which  ia 
drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the 
United  States;  but  in  all  such  cases  an  appeal 
or  writ  of  error  may  be  brought  wtthont  regard 
to  the  sum  or  value  in  dispute." 

*We  have  decided  that  this  court  has  [44S- 
no  jurisdiction  to  grant  awrit  of  error  to  review 
tbe  judgments  of  the  supreme  courtof  theDls- 
trict of  Columbia  in  criminal  cases  either  under 
tbe  judiciary  act  of  March  8, 1891, 26  Slat,  at  L. 
826,  chap.  517  {BeBeath,  144  U.  S.03  [80:858]); 
or  under  the  act  of  February  6,  1889.  35  Slat, 
at  L.  599.  chap.  15  {Orm  v.  United  Siatea.  145 
U.  8. 671  [86: 821]);  or  on  habeas  corpus  (Cross 
V.  Burke.  146  U.  8. 83  [36: 896]).  And  although 
the  validity  of  any  patent  or  copyright,  or  of 
a  treaty  or  statute  or.  or  an  authority  exercised 
under,  the  United  States,  was  not  drawn  in 
question  in  those  ca8e^  it  waa  dislinctiy  ruled 
in  reaching  the  conclusions  announced  that 
neither  of  tbe  sections  of  tbe  act  of  March  8. 
1885,  applied  to  any  criminal  case,  and  FartiB- 
worth  V.  Montana,  129  U.  8. 104  (82:  616];. 

1G4  U.S. 


Digitized  by  Google 


1896. 


JTniUd  State*  t.  Sanga,  144  U.  8. 810  [86: 44B]; 
and  I7fltV0d  ^te>  v.  More,  ?  U.  S.  8  Crancb, 
159  [2: 8871,— were  cltetl  with  approval.  Onm 
T.  United  State*.  145  U.  8  674  [86:  833];  Or<m 
T.  Burke.  14tt  U.  8.  87  [86:  80S]. 

Id  J^bninwrtA  t.  MotUanOy  in  which  It  was 
claimed  that  the  Talldlty  of  an  authority  ezer- 
ctsed  under  the  UDited  Stales  waa  drawo  to 
question,  It  was  held  that  the  3d  sectioo  of  the 
act  did  not  extend  to  crimiDal  cases,  bat  that 
both  sections  applied  to  casea  where  there  was 
a  matter  in  dispute  measurable  by  some  sum 
or  value  In  money.  The  vlow  taken  was  that 
the  3d  section  contained  an  exception  or  limi- 
tation carved  out  of  the  1st  section,  and  that 
the  words,  that  In  the  enumerated  cases,  "an 
appeal  or  writ  of  error  may  be  broueht  with- 
out regard  to  the  sum  or  value  in  dispute," 
clearly  implied  that  in  Ihoae  cases  also  there 
must  be  a  pecuniary  matter  io  dispute  meas- 
urable by  aome  lum  or  value,  though  not  re- 
itrleted  id  amoniit. 

la  Uniiei  8late»  v.  Sangea.  rererring  to  Bneie 
T.  VmtedStatea.  118  U.  6.  »46  [80: 3071.  we  said: 
"The  question  whether  the  provision  of  the 
act  of  March  8,  ISSff,  chap.  855,  §  8,  authoriz- 
ing a  writ  of  error  from  this  court  to  the  su- 
preme court  of  any  territory  in  any  case  'in 
which  Is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  Stales, 'extended  to  criminal 
cases,  was  then  left  open,  but  at  October  term, 
1888,  U  was  decided  in  the  negative.  Fumt- 
wnVi  V.  Moniana.  129  U.  8.  104  [82:  R16j." 
440]*And  in  WaihingUm  A  G.  It.  Oo.  v.  Die- 
trictc^  Columbia.\A!i  U.S.  337, 281  [86:951.958], 
itwassaid:  "Both  sections  of  the  act  of  Harcn 
^  188S,  regnlaliog  appeala  from  the  supreme 
court  of  the  DistrhM  of  Columbia,  apply  to 
cases  where  there  is  a  matter  In  dispute  meas- 
urablebysome  sumorvaluein  money.  Farm- 
vxrtih  V.  Montana,  129  U.  8. 104, 112  [83:  616, 
618];  Cfrou  v.  Burke,  146  U.  8.  83  [86:  896]. 
By  thai  act  no  appeal  or  writ  of  error  can  be 
allowed  from  any  judgment  or  decree  Id  any 
suit  at  law  or  in  equity  in  the  supreme  court 
(tf  the  District  of  Columbia,  unleea  the  matter 
Id  dispute,  exclusive  of  coats,  shall  exceed  the 
sum  of  $6,000.  except  that  where  the  case  In- 
volves the  validily  of  any  patent  or  copyright, 
or  the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the  United  States, 
is  drawn  In  question,  jurisdiction  tday  be  main* 
talned  irrespective,  of  the  amotiot  of  the  sum 
or  value  in  dispute." 

WatU  V.  Waahington,  91  U.  8.  680  [28:838], 
decided  at  Octot>er  term,  1876,  is  cited  as  sus- 
taining a  different  construction,  but  the  point 
of  decision  there  was  that  It  nowhere  appeared 
that  the  Constitution  or  any  statute  or  treaty 
of  the  United  Spates  was  la  aoy  manner  drawn 
Id  qoestion,  aDd  the  broad  language  of  the 
opinion  waa  plainly  clbUer,  as  pointed  out  In 
Famtworih  v.  Montana. 

The  8th  section  of  the  act  of  February  9. 
1898.  eslabllBbing  the  court  of  appeals  of  the 
District  of  Columbia,  is  as  follows: 

"Sec.  8.  That  any  final  judgment  or  decree 
of  the  said  court  of  appeala  may  be  re-cxam- 
fned  and  affirmed,  reversed,  or  modified  by  the 
Supreme  Court  of  the  United  States,  upon 
writ  of  error  or  appeal.  In  all  causes  In  which 
the  matter  in  dlq)ute,  exclu^ve  of  coatt,  ahall 
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exceed  the  sum  of  $3,000,  In  the  same  manner 
and  under  the  same  regulations  as  heretofore' 
provided  for  In  cases  of  writsof  error  on  jitdg- 
meut  or  appeals  from  decrees  rendered  la  tbo 
supreme  court  of  the  District  of  Columbia; 
and  alio  In  casea,  without  reitard  to  the  snm 
or  value  of  the  matter  in  dispute,  wherein  la 
Involved  the  validity  of  any  {Nttent  or  copy- 
right, or  In  which  Is  drawn  in  question  the 
validltyof  *a  treatv  or  statute  of,  or  an  [450 
authority  exerclsea  under,  the  United  States." 

We  regard  this  section  and  the  act  of  188S 
an  the  same  In  their  meaning  and  legal  effect. 
The  act  of  1885  prohibits  appeals  or  writs  of 
error  unless  the  matter  Id  dispute  exmda  th« 
sum  of  $5,000,  and  provides  that  the  restric- 
tion shall  not  apply  to  certain  enumerated 
casea,  "but  that  in  ul  such  cases  an  appeal  or 
writ  of  error  shall  be  brought  without  regard 
to  the  sum  or  value  In  dispute." 

The  aot  of  1898  allows  appeala  or  wrlta  of 
error  wbeaever  the  matter  In  dlipnte  exceeds 
the  sum  of  $5,000,  and  also  in  casea  "without 
i-egard  to  the  sum  or  value  of  the  matter  in 
dispute,"  wherein  the  validity  of  any  patent 
or  copyright  or  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the  United  Slates  Is 
drawn  In  question,  being  the  same  casen  men- 
tlooed  In  the  3d  section  of  the  act  of  1885. 
We  think  as  that  section  clearly  applied  to 
easas  where  Uiere  was  a  pecuniary  matter  la 
dispute,  measurable  by  some  sum  or  value,  aa 
has  been  repeatedly  decided,  the  last  clause  of 
§  8  of  the  act  of  lw8  must  receive  the  same 
construction.  The  meaning  of  both  statutes 
is  that  in  the  cases  enumerated  the  llmltatlOD 
ou  tbe  amouut  la  removed,  but  both  alika 
refer  to  oasea  where  there  li  a  pecuniary  mat* 
ter  la  dispute,  measurable  1^  aome  sum  or 
value,  and  they  alike  have  no  application  to 
criminal  casea.  The  auggestlon  that  because 
the  puaMiment  for  conviction  by  tbe  statute 
under  which  plaintiff  In  error  was  Indicted, 
tried,  and  convicted  embraced  a  fine,  there  wa* 
therefore  a  sum  of  money  In  dispute,  was  dls- 
poaed  of  by  Chief  Juatlce  Marshall  In  Vnittd 
Statei  V.  More,  7  U.  8.  8  Cranch,  169  [3:  89^. 
We  repeat  tbe  language  of  the  Chief  Justice: 
"In  criminal  cases,  the  question  is  of  the  guilt 
or  innocence  of  the  accused.  And  althouglk 
he  may  be  fined  upwards  of  $100  yet  that  is, 
in  the  eye  of  the  law,  apuniahmeot  for  the  of- 
fense committed,  and  not  the  particular  object 
of  the  suit." 

It  la  contended  that  the  words  "aud  also**  a* 
used  in  the  section  under  consideration  are 
words  "of  legalart,"  of  "almost  Immemorlally 
precise  and  technical  meaning,"  and  import. 
*not  a  restriction  of  matter  previously  [451 
8tated,hut  a  traD8llI(m  from  what  bad  been  pre- 
viously declared  to  a  new  and  Independent, 
subject  Intend^]  to  stand  by  Itself. 

We  do  Dot  care  to  go  Into  tbe  struggle  bfr 
tweeu  the  courts  of  King's  bench  and  common 
pleas  on  the  question  of  tbe  jurisdiction  of 
tbe  former  over  civil  actions,  which  led  to  Ihft 
curious  device  of  the  oe  etiam,  more  particu- 
larly to  avoid  the  effect  of  IS  Car.  II.  8  BtaL 
chap.  8.  It  was  Invented  in  order  to  ooupI» 
with  a  cause  of  action  over  which  the  court 
of  King'a  bench  had  jurisdiction,  another 
cause  of  action,  over  which,  without  being 
joined  with  the  first,  the  court  would  not  have 
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had  jurisdiclton.  9  Selloo.  Pr.  A,ppx.  625, 
480:  Burges,  IdsoIt.  183.  14B. 

We  are  uoable  to  conclode  (bat  Congress, 
vbich  miebt  euily  have  conferred  Jurisdlc- 
tioD  In  plun  and  explicit  laDgtiBge,  resorted  to 
tbis  ancient  rantrivance  to  effect  It. 

The  arEument  ia  pressed  that  as  by  g  6  of 
the  judiciary  act  of  1891,  cases  of  conviction 
■of  capital  or  otherwiae  Infamous  oitnes;  cases 
iBTolving  Uie  consinictlon  or  application  of 
the  Conslltntion  of  the  United  Blates;  creases 
in  which  the  constitutionality  of  any  law  of 
ibe  United  States  is  drawn  In  question, — can  be 
brought  to  this  court  directly  from  the  district 
«nd  circuit  courts  of  the  United  States,  there- 
fore this  secUoD  should  be  construed  as  giving 
Ibe  same  right  of  review  la  the  District  of 
•Columbia. 

But  we  think  the  section  too  pltln  to  admit 
of  this.  No  mention  of  the  courts  of  the  Dis- 
trict of  Columbia  is  made  in  the  act  of  March 
S,  1891.  and  there  it  nothing  In  the  8lh  sec- 
tion to  justify  its  expansion  so  as  to  embrace 
the  provisions  of  that  act.  Be  ^ath,  144  U. 
«.  93,  96  [86:  868,  860j. 

The  wnt  of  error  was  granted  by  the  court 
■of  appeals  to  this  case  with  reluctance,  as  ap- 
pears from  the  opinion  of  Chief  Justice  Alvey, 
in  passing  upon  the  application  therefor, given 
in  the  recora,  and  out  of  deference  to  the  sup- 
posed intimallon  in  Re  ChapToan,  156  U.  8. 
-211  [39:  401],  and  Bx  part*  BeU,  150  U.  S.  95 
140:  88],  that  It  might  Ue.  It  is  quite  possible 
that  Ibe  language  used  in  theopici«nB  In  those 
■cases  was  somewhat  too  cautiously  worded, 
but  it  was  with  the  purpose,  ss  the  Question 
-452]  was  not  •raised  for  decision,  of  avold- 
iucratber  than  expressing  any  views  upon  it 

We  are  of  opinion  that  liie  writ  of  error  can- 
not be  maiotaioed. 

WrU  €f  mror  iitmimd. 


WILEE8  0.  PRATHER,  Pig.  in  Sir., 

UNITED  STATES. 
<Bse  B.  a  Bepwcer^  ed.  at) 
<^pmanr.  United 8taUa[anU,  004]f^wed. 
[No.  546.] 

SubmiUtd  Notmber  9, 1896.   Decided  Nomoi-- 
bar  SO,  me. 

IN  ERROB  to  the  Court  'of  Appeals  of  the 
District  of  Columbia.   On  motion  to  dls- 
tniss.  Diem^ed. 

Mr.  Bolmea  Conrad*  Solicitor  General, 
for  defendant  In  error,  in  favor  of  motion  to 
■dismiss. 

JfeHTf.  H.  E.  DatIs  and  4wmwimh.  K. 
'WilaoB  idalntlfl  la  emu-.  In  o(qmiltioa  to 
-motion. 

Tn  Cmsr  Jdshcr;  On  the  question  of 
our  appellate  jurisdiction  this  case  differs  in 
DO  material  respect  from  Chapman  v.  JTnUed 
StateM,  Jurt  dedded.  The  motion  to  dhmiiss 
the  writ  of  enor  is  sustained. 

Writ  «f  error  dimined. 

^10 


THE  Ukitsd  SranBi.  Oct.  Tm^ 

LEWIS  FERRINE  et  oL.  Pig*,  in  Xrr^ 
ff. 

BKARY  EEMBLE  BLACK. 

CeeS.  aBeporter^ed.as-<HJ 

Juritdietiontd  amount 

A  decMon  of  the  ooort  of  appeals  of  tlie  DlstrfoC 
oC  Columbia  as  to  tbecnnodr  and  eare  of  ebUdu 
Ten.  In  a  oootraveisr  between  tbef r  motber  and 
ateatamentsr;  guanltan,  cannot  be  reviewed  bj 
thlaoouxt,  aatbe  matter  In  dispute  is  iocapaUa 
of  belns  reduced  Co  a  pecnniarx  standard  of 
vatoei 

[No.  S49.] 

auhntUied  October  IS,  1896.   Decided  Ketem. 
ber  SO.  1896. 

rr  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  Judgment 
of  that  court  reversing  the  judgment  of  tbe 
Supreme  Court  of  that  District  discharging  a 
writ  of  babcBS  corpus^  Diemiaaed. 
Tbe  facts  are  stated  in  the' opinion. 
Me$art.  J«r«miah  H.  Wilson,  Calderon 
C»rliale,  and  WIUImb  G.  Johnson  for 
plaintiff*  in  error. 

Jfessra.  Oeorm  B.  HswUtoD  and  A.  S. 
Worthlnyton  lor  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  tbe  court:  . 

This  proceeding  invnlves  a  controversy  as 
to  the  custody  of  twoidiildren  of  tendw  years. 
Mrs.  Perrlue  Is  the  sister  of  tbe  deceased 
father  of  the  children  and  her  coplaintlff  In 
error  is  ber  husband.  She  had  tbe  custody  of 
the  children  under  their  father's  will.  Mrs. 
Slack,  defendant  In  error,  is  their  mother,  and 
filed  a  petition  for  a  writ  of  habeas  corpua  in 
tbe  aupreme  court  of  the  District  of  Columbia 
to  obtain  custody  of  them.  The  writ  was  la- 
sued,  and  return  made  plaintiffs  In  error, 
wbidi  was  demurred  to,  the  demurrer  over* 
mied,  and  tbe  writ  discharged.  From  this 
judgment  Mrs.  Slack  appealed  to  tbe  court  of 
appeals  of  tbe  District  of  Columbia,  which  re- 
versed tbe  judgment,  and  remanded  the  case, 
with  directions  to  sustain  the  demurrer  to  the 
ratum,  Mid  to  proceed  with  the  caae  in  con- 
formity with  tbe  opinion  of  the  court.  Thers- 
upon  a  writ  of  error,  to  opmte  as  a  supei^ 
sedeas  upon  the  filing  of  a  bond  in  tbe  penal 
sum  of  $10,000  was  allowed,  and  tbe  bond  re- 
quired was  filed  and  approved.  After  this,  an 
order  was  entered  by  the  court  of  appeals,  the 
Chief  Justice  dissenting,  as  he  had  from  the 
Judgment,  directing  the  Judge  of  the  supreme 
court  of  the  District,  who  had  entered  the  or- 
der discharging  the  writ,'to  place  tbe  children 
iu  the  custody  of  their  mother,  pending  the 

firosecuiion  of  tbe  writ  of  error,  upon  her  giv- 
ngsatlsfsfjtorysecurity.  This  order  wasentered 
and  compiled  with,  and  the  children  were  tsken 
from  their  *aunt,  their  testamentary  [403 
guardian,  and  placed  tn  their  mother's  custody. 

Tbe  dtuaUon  being  thus,  application  was 
made  to  this  court  for  tbe  issue  of  a  writ  of 


NoTB.-^^  to  loliat  QHStHona  the  DMtod  filatss 
Avrvms  Cburt  wa  rsvlsw  OHtsfUef  srrsr;  MB  «^ 
smpetDM,— ssenota  to  Faiks  t.  Tuner.  Ut  tU. 
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•iiperPCflcas,  or  other  proper  writ,  to  the  court 
of  nppculs,  or  to  the  judge  of  the  supreme 
•coiiiiijf  ibe  District  wlio  had  entered  theor- 
^er  as  dircclffU  by  that  court,  to  supersede,  an- 
Diil,  and  8cl  aside  the  proceedings  taken  after 
the  writ  of  error  to  this  court  liad  been  al- 
lowed and  made  a  supersedeas.  That  appli- 
cation having  been  submitted,  we  found  it 
necessary  to  request  counsel  to  file  briefs  on 
the  question  of  the  Jurisdiction  of  this  court 
to  entertain  the  writ,  and  this  has  been  done. 

We  are  of  opinion  that  the  writ  of  error 
'Will  not  lie.  The  controversy  is  between  the 
•aioiberand  the  testamentary  gunrdlan  of  the 
Infant  children,  each  clafminfr  tlie  right  to 
their  custody  and  care,  and  the  maiter  Fq  dis- 
pute Is  of  such  a  nature  as  to  be  incapable  of 
being  reduced  to  any  pecuniary  standard  of 
Talue.  Barrjt  v.  Mtrcein,  40  U.  8.  0  How. 
108  [13:  70J. 

Fur  the  reasonsgiTen.  and  on  the  antbortiles 
«lled  In  Chapman  v.  United  Statet,  104  U.  S. 
4S6  [ante.  fi04],  we  hold  that  this  court  has 
CO  jurisdiction  to  review  the  judgments  of  the 
•court  of  appeals  under  such  circumstances, 
and,  B8  the  writ  of  error  musi  be  dlsmtssed, 
we  oupbt  not  to  consider  the  question  whether 
the  action  of  ibe  court  of  appeals,  after  the 
writ  of  error  had  been  granted  and  Ibe  judg- 
■ncDt  of  that  court  aupMseded.  was  tmprovl- 
^□t  or  not. 

Writ  «f  error  dimiated. 


CHICAGO  A  NORTHWESTERN  RAIL- 
WAY COMPANY,  P^.  in  Err., 

CITY  OF  CHICAQO. 

(See  8.  0.  Reporter^  ed.  4IH-45&) 

Juriadietion  ■■  JlKtoraf  gwrtwn. 

This  oonrt  has  oo  jarMlctftm  to  review  a  state 
Judgment  la  condemnatton  prooeedlnRS,  where 
the  asslflTDnieDts  of  error  In  the  state  court  were 
that  DO  compeDtatlon,  or  a  gromly  Inadequate 
«De,  was  awarded  for  the  land  taken,  and  tbe 
veeord  doea  not  abow  ttiat  tbe  owner  sat  up  or 
■etalmed  any  riybt  under  the  Federal  Owstltu- 
tioo;  although  In  this  oourt  it  ts  assigned  forei^ 
ror  that  tbe  JadnmeDt  deiirived  tbe  owaer  ot  bis 
property  wltfaonc  due  prooass  o(  law«  Id  Tlola- 
tloo  of  such  OoDstttntlon. 

[No.  11.] 

Argtud  November  6.  9, 1896,   Decided  Novem- 
iter  SO,  1896, 

IN  ERROR  to  the  Supnme  Court  of  the 
State  of  Illinoia  to  review  a  judgment  of 
that  court  affirming  the  judgment  of  the  Cir- 
cuit Court  of  Cook  County,  Illinois,  fixing  the 
Just  compensRiIon  to  be  paid  for  ibc  condom' 
nation  of  certain  real  estate  in  proceedings  for 
that  purpofle  by  the  ctty  of  Chicago  afiainst  the 
Chicago  A  NorthweAem  Bailway  Company 
4tal.  DUmiued. 


The  facts  are  stated  In  the  onfnfon. 

Meeere.  E.  E.  Osborn  and  L,  W*  Bouere 
(or  ptatotiff  in  error. 

Mr.  W.  C.  Ooudy  for  plaintiff  in  error 
filed  a  brief  on  motion  to  dismisa. 

JAwn.  John  S.  Hiller  and.  WStiam  ff. 
Beale  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  .the  opinion 

of  the  court: 

This  was  a  proceeding  Instituted  by  the  city 
of  Chicago  Id  tbe  ciitiuli  court  of  Cook 
couDiy,  Illinoia,  for  the  condemnation  of  cer- 
tain real  estate.  The  object  of  the  proposed 
condemnation  was  to  open  West  Taylor  street 
in  that  city. 

The  Chicago  &  Northwestern  Railway  Com- 
paoT  and  the  Chicago.  8t.  Louis,  &  Pittsburg 
Railroad  Companv,  being  tbe  owners  of  tbe 

{iroperty,  appearea  and  filed  a  cross-petition, 
D  which  they  alleged; 

"  That  in  additloo  to  the  land  described  in 
the  above-entitled  cause,  which  will  be  taken 
for  tbe  opening  of  the  street  mentioned  in 
said  petition,  they  are  the  owners  of  land  on 
each  side  of  the  said  strip  of  lands  to  be  taken 
for  said  street,  whtcb  land  is  used  by  tiiem  as 
a  right  of  way  for  their  railroad  tracks  neces- 
sary in  tbe  cartyiog  on  of  their  railroad 
business;  that  tbe  taking  of  the  said  strip  of 
land  mentioned  In  said  petition  for  the  open- 
ing of  said  street  will  damage  tbe  other  land 
owned  by  said  companies,  and  used  by  them  as 
right  of  way  for  their  main  tracks  through 
tbe  dly  of  Chicago,  and  for  side  tracks  used 
by  them  in  carrying  on  their  tondneas  u  com- 
mon carriers. 

"That  tbe  taking  of  aald  land  and  the  opett- 
Ing  of  said  street  will  interrupt  the  busineaaof 
your  cross-petitioners. 

"  Four  cross- pet  itlooera  further  show  that 
tbe  taking  of  said  land  and  the  opening  of 
said  street  across  the  same  will  necessitate  tbe 
conatractlon  by  your  cross-petitioners  of  ap- 
proaches to'such  crossings,  tbeplanking[4St( 
of  their  tracks,  the  draining  of  tbe  side  cross- 
ings and  tbe  adjoining  land,  owned  hy  said 
petitioners,  the  erection  of  gates  at  said  cross- 
log,  and  the  keeping  of  a  flagman  thereat;  all 
of  which  will  cause  the  said  cross- petti  ioners 
great  ezpenae.  to  the  great  damage  of  your 
cross  petltloneia. 

"  Wherefore  your  cnw-petltionera  say  that 
the  damage  to  your  cross- petitioners  to  their 
business  and  to  the  lands  of  your  cross-peti- 
tioners not  proposed  to  be  taken  In  the  snid 
petition,  and  all  damages  caused  by  tbf>  open- 
ing of  said  street  and  the  taking  of  said  Innds 
therefor  be  assessed  as  by  the  sifttute  In  such 
case  nude  and  provided. " 

By  consent  of  tbe  parties  entered  of  record 
tbe  cause  was  tried  by  the  court  without  the 
intervention  of  a  jury.  The  court  found 
and  adjudged  that  the  just  compensation  to 
be  paid  by  the  city  for  the  taking  of  the 
property  described  fw  tbe  opening  of  West 
Taylor  street  was  |1. 


Vorm.—Ae  to  furifdietim  of  Federal  over  ttate 
€cwlK  neeeultv  lyT  Federal  queetton;  what  eonUttuUa 
FttUmi  Queatlon.— see  noM  to  HsmbUn  v.  Westero 
Xaod  Co.  ST:  S87. 

Ae  to  iurUdUtloiUHai*  DhKwl  Statas  Si^prem 
IM  U.S. 


Cowrt  where  FedenA  quettUm  arleee,  or  when  are 
dritvm  in  question  •fatufea,  treaty,  or  Ooruitttutten* 
Dotes  to  Martin  v.  Hunter.  4:  97.  Matthews  v. 
Zaoe,  fcWt;  and  WUUanH  v.  Korrls,  &  STL  • 
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TheranpOD  tfie  Chicago  &  Norttawesteni 
Railway.  Company  idotmI — without  statlofr 
the  frouofls  fur  Its  moUoa — that  a  new  trial 
be  awarded.  That  mctfon  was  overruled,  the 
compaDy  ezceDtioff,  and  it  was  adjudged  and 
decreed  "tb^t  the  sum  of  money  awarded  by 
the  court  by  lis  flodlog  to  the-  owner  of  aala 
lot.  piece,  or  parcel  of  land  and  property  is  a 
juBt  compensatioD  and  the  value  thereof  for 
the  taktag  and  damaging  said  lot,  piece,  or  par- 
cel of  land  and  property  by  the  proposed  pub- 
lic improvement  mentioned  In  said  petition, 
ftndtbesatd  owner  sball  accept  from  said  city 
of  Chicaeo  Bucb  sum  as  so  awarded  on  accouot 
of  the  lot,  piece,  or  parcel  of  land  and  prop- 
er^ so  owned  by  it,  all  of  said  lot,  piece,  or 
parcel  of  land  and  property  being  Id  tbe  city 
of  Chicago,  county  of  Cook,  and  state  of  Illl- 
aois,  and  that  upon  payment  into  this  court 
by  tbe  said  city  of  Chica^of  tbe  said  sum  of 
mooev  for  tbe  use  of  the  owner  of  tbe  said 
lot.  piece,  or  parcel  of  land  and  property,  or 
upon  proof  made  to  or  before  the  court  tbat 
the  aud  sum  of  money  has  been  paid  ^o  the 
owner  of  said  lot,  piece,  or  parcel  of  land  or 
property,  the  said  city  of  Chicafro  shall  bave 
the  right  at  any  time  thereafter  to  take  possession 
of  and  damaee  the  properly  in  respect  to 
457]  which  *such  compensattoo  shall  bave 
been  paid  or  deposited,'*^  The  company  ex- 
cepted to  the  entry  of  that  judgment 

iJpoo  appeal  to  the  supreme  court  of  Illi- 
nois tbe  judgment  was  affirmed. 

This  court  has  no  authority  to  review  the 
final  judgment  of  tbe  highest  court  of  a  state 
in  which  a  decision  of  the  case  could  be  bad, 
and  to  determine  wbetber  tbat  judgment  is 
la  derogation  of  a  ttile,  right,  privilege,  or  im- 
munity protected  by  the  Ooostituilon  of  the 
United  Statea,  onleas  the  party,  againat  whom 
Bucb  judgment  was  rendered,  "spedally  set 
up  or  claimed  "  such  right  under  that  instru- 
ment.   U.  S.  Rev.  Stat.  ^  709. 

It  is  assigned  in  this  court  for  error  tbat 
the  judgment  of  tbe  court  of  oriirjQa]  \um- 
dicilonbad  tbe  effect  to.  deprive  tbe  railroad 
company  of  its  property  without  due  process 
of  law,  in  violation  of  the  14tb  Amendment  of 
tbe  Cdostltution  of  the  United  States.  But 
the  record  does  not  abnw  tbat  the  company 
spedally  set  up  or  claimed  in  the  state  courts 
or  either  of  tbem  any  right  under  the 
Constitution  of  tbe  United  States.  It  does 
not  appear  tbat  the  attention  even  of  the  trial 
conn  was  called  to  tbe  fact  that  tbe  com- 
pany, in  any  form  or  for  any  purpose,  invoked 
the  protection  of  (bat  instrument.  Kordoea 
It  appear  from  Ihe  record  tbat  any  Federal 
right  was  specially  set  up  or  claimed  In  tbe 
supreme  court  of  tbestale.  Tbe  assignments  of 
error  in  tbe  latter  court  are  tbat  the  circuit  court 
erred  In  finding  that  tbe  company  "wu  not 
entitled  to  any  compensation  for  the  land  taken 
in  said  proceeding;"  in  finding  that  tbe  Just 
compensation  to  Qie  company  "  was  not  more 
than  $1;"  in  failing  to  allow  it  "any  sum  as 
damages  sustained  by  it  in  the  operation  of 
lu  road  and  to  iia  property  caused  by  the  tak- 
iDg  of  tbe  land  io  the  petlUon  described;"  and 
tbat  tbe  amount  awarded  as  Just  compenaa- 
tioD  was  "  grossly  inadequate.''^ 

In  view  of  these  assignments  of  error,  it  is 
not  strange  tbat  tbe  supreme  court  of  Illinois 
fU 


Oct.  Tnuc.. 

mode  DO  reference  In  Its  npfnion  to  the  clBtia» 

of  the  Constitution  of  the  United  Niates  which, 
in  this  court  for  the  first  time,  is  invoked  to  sus- 
tain the  propoaliion  tbat  the  company's  prop- 
erty has  lieeo  taken  without *due  proces8[45H- 
of  Jaw.  It  disposed  of  the  case  upon  general 
prioclples  of  law,  and  does  not  appear  to  have- 
considercd  )t  with  reference  to  any  provision 
of  tbe  Constitution  of  tbe  United  ^tates.  At 
any  rate,  as  tbe  company  did  not  specialty 
set  up  or  claim  any  right,  title,  privilege,  or 
immunityunder  tbe  Constitution  of  tbe  United 
Statea,  this  court  is  without  Jurisdiction  to- 
review  tbe  final  judgment  of  tbe  state  court. 
2Tu  writ  of  error  it  tfiertfon  dimimd. 


THE  KATE. 

(See  S.  C.  Reporter's  ed.  ISMTl.) 
Lim  again$t  tetael — Neie  York  law. 

L  A  lieu  cannot  be  enforced  under  Uie  marttf  nw' 
law  againat  a  vessel  for  the  value  of  coal  aupplle* 
to  tt  uador  an  order  of  tbe  oharterer  by  one  wb» 
knew  or  Is  to  be  cbarsed  with  knowledge  that 
under  tbe  charter  party  the  charterer  Is  obtfiretk 
to  provide  and  pay  for  tbe  coal,  even  it  tt  was 
furnished  upon  tbe  credit  botb  of  the  charterer 
and  of  tbe  veswl. 

2.  Debts  contracted  by  tlie  charterer  of  a  vessel 
for  wblcb  a  llcn  is  given  by  N.  T.  Laws  1883,  chap. 
482,  p.  90S,  do  not  Include,  by  reasoDable  coast  ruc- 
tion of  tbat  statute,  a  debt  for  coal  furolrbed  oi» 
tbe  order  of  a  oliarterer  by  one  wbo  knows  iliat 
tbe  charterer  does  not  represeot  tbe  ownect.  Inift 
has  agreed  to  furnish  supplies  at  bis  own  ooM. 

[No.  106.] 

Arjfved  January  6,  7, 1896,    Decided  November 

SO,  1896. 

ON  WRIT  OF  CERTIORARI  from  the- 
United  States  Clrctiit  Court  of  Appeals  for 
tUe  Second  Circuit  to  review  a  judgment  of 
tbe  United  Stutes  District  Court  for  the  South- 
em  District  of  New  York  dismissing  an  actiua 
brought  by  the  Berwind-White  Coal  Mining 
Company  to  enforce  a  Hen  or  claim  agalnu  tb» 
steamship  Kale  for  certain  coal  furnished  lo- 
her.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  -Oeoripe  Bethune  Adam,  for  ap- 
pellant: 

Tbeooal  supplied  to  thecbartered  steamship* 
was  fumisbed  upon  the  credit  of  the  vessels. 

TKe  Neitor,  1  Sumn.  78;  Bermnd  v.  ShulU, 
28  Fed.  Rep.  110. 

Tbe  statuteof  the  state  of  New  York  created 
liens  upon  the  vessels,  whether  domestic  or 
foreign.  The  vessel  in  question,  though 
foreign-owned,  was  to  all  intents  and  purpose* 
a  domestic  veswl. 

Drinkwater  v.  T7te  Spartan.  1  Ware,  149; 

Kora.— to  lien  for  freighl,  who  hat,  and  how 
wofsed  or  lost,  see  note  to  Raymond  v.  Ttsod,  IS;  47. 

A$  to  lien  of  the  oontmel  of  affreighlmsta  on  tM 
vend  and  for  damaom  to  goods,  see  note  to  Tb* 
Freeman  v.  Buoklngbam,  U:  S4L 

Am  to  fton  for  repatrt  and  neeeamirie$  for  vettebt, 
domeaUe  and  /orsfpii,  attd  for  auppUet  $aioaoe,  ana 
freUihUproeeedlmoinremfor.-ae^aotnto  Blain* 
V.  The  Oiarles  Carter,  tt  88S;  The  Palmynk  6d81.  asA 
Tbe  Qeoeiml  Smith.  4:  SO, 

m  U.S. 
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mAm  ▼.  KtUai,  1  Cliff.  185,  180;        |  7.  ITara^r,  2S  Fed.  Bcp.  843;  n«  S!l9etron,  K 

"    -  ■  "  -    -       —  —      Fed.  Rep.  804, 

The  libellant  acquired  a  valid  Hen  ludertbe 
statute,  eoforceable  ia  admiralty. 

Tbe  statute  being  constlltitional,  libellant 
acquired  a  valid  lien  tbereunder. 

TTie  Bull  of  a  Neva  Ship,  Davels,  109;  7^9 
Toung  Meehanie,  2  Curt.  C.  C.  404;  TAe  High- 
lander, 4  Blatcbf.  65;  7^  Virffinia  Rulon,  18 
BUtchf.  518;  White  v.  The  Cynthia,  3  Fed. 
Rep.  113;  The  Oity  ef  Sa.lem,\fiTfsA.T{£p.U^; 
The  Julia  L,  SAeneood.  14  Fed.  Rep.  SOO; 
Miej/er  v.  Tapper,  66  U.  8.  1  Black,  S23  (17: 
180);  Bodd  t.  Hettrtt  {"The  LoUawanna")  88 
n.  8.  31  Wall  658(33:  654);  The  J.  B.  Bum- 
bea.  148  n.  8.  1  (87:  845). 

Tbe  law  of  New  York  entered  ioto  and 
formed  pact  of  the  contrjtct  between  tbe  owner 
of  tbe  vessel  and  tbe  charterer,  and  between 
tbe  charterer  and  tbe  libellant. 

Central  Trust  Co.  v.  Charlotte,  O.  A  A.  R. 
Go.  65  Fed.  Rep.  257,  359;  The  China  y.  Watah 
l"The  China")  74  U.  S.  7  Wall.  58  (10:  67); 
7%tf  Mamie  Bammond  v.  Morland  ("The 
Maggie  Hammontt')  76  U.  8.  0  Wall.  485  (19: 
773);  TheKate  Tremaine,  5  Ben.  60.  Approved 
parte  Eaaton,  OS  U.  8.  68,  76  (34:  873, 
876);  The  Scotia,  85  Fed.  Rep.  007;  The  Angela 
Maria,  85  Fed.  Rep.  430;  Moore  v.  Rchilant, 
43  Fed.  Rep.  163;  IJurpooi  A  0.  W.  Steam 
Co.  V.  Phenle  Im.  C9.  (**Th»  Montana")^  130 
U.S.  897(83:  788). 

Tbe  lien  waa  enforceable  In  a  court  of  ad* 
miralty. 

The  BUetron,  56  Fed.  Rep.  804;  The  John 
WatU.  Jr..  8prasiie,  178;  The  Nehratka,  61 
Fed.  Rep  514;  Meyer  v.  Tupper,  86  U.  8,  1 
Black.  630  (17: 184);  The  Oatieto,  Daveis.  30; 
me  J.  F.  Warner,  33  Fed.  Rep.  844;  jSe  parte 
McIKd,  80  U.  8.  18  Wall.  386  (SO;  634). 

Tbe  stipulation  in  tbe  charter  party  was  not 
intended  by  tbe  parties  to  withdraw  tbe  vessel 
from  the  operation  of  the  law;  and  it  could  not 
have  that  effect  if  they  so  Intended, 

Orann  v.  Fletcher,  1  Gray,  185;  Arthur  t. 
The  Oauiue,  i  Htoir,  08:  WOb  r.  Peiree,  1 
Curt.  C.  0.  lOT:  The  Phabe,  1  Ware.  371; 
Riehardton  v.  Winmr,  8  Cllft.  406;  T&o  Stroma, 
41  Fed.  Rep.  601;  The  Centurion,  57  Fed.  Rep. 
412. 

Tbe  general  owner,  when  be  transfers  tbe 
possesiaibn  and  control  to  tbe  charterer,  is 
deemed  to  assent  to  tbe  creation  of  liens  for 
accessary  suppliea. 

The  Nettor,  1  Sumn.  73:  The  Montoon,  1 
f^prapne,  87;  Flaherty  v.  Doane,  1  Low.  Dec. 
148;  The  City  of  New  York,  8  BUtcbf.  187; 
The  India,  14  Fed.  Rep.  478,  Aff'd  Ifi  Fed. 
Rep.  263;  Harnai  v.  The  Sydney  L.  Wright,  5 
Hiighes.  474;  Tkt  George  Dumoit,  68  Fed. 
Rep.  936. 

Tbe  libellant  acquired  a  maritime  lien  upon 
tbe  vessel  for  tbe  coals  delivered  to  ber. 

The  Phabe,  1  Ware,  267;  WeAi  v.  Peiree,  1 
Cnrt  C.  C.  ia5;  The  Scotia,  85  Fed.  Rep.  000; 
Re  Insurance  Co.  32  Fed.  Rep.  115. 

Metare.  J.  Parker  Kirlin  and  William 
Pierrepont  WllliBma,  for  appellee: 

No  lien  under  the  general  maritime  law 
arose  against  the  Kate  for  the  coala  in  ques- 
tion. 

Peopltte  Ferry  Co.  v.  Beer*.  61  U.  8.  80  How. 
803  (16:  961);  The  Larch,  3  Curt.  C.  C.  437. 

fits 


to,  14  Fed.  Rep.  476,  Aff'd  16  Fed.  Uep. 
I:  Reed  v.  United  States,  78  U.  8.  11 
111  9B1.  000  (30: 330);  Thorp  v.  Hammond, 
0.  S.  la  WalL  408.  416  (20:  419.422):  Leary 
United  Statea,  81  U.  S.  14  Wall  607.  611 
£  756.  757):  WOter  t.  Dieharwn,  64  Fed. 
p.  148:  Wmiame  w.  Haye,  148  N.  T.  443, 
L  445,  26  Lu  R  A.  158;  United  Statet  v. 
ta.  152  U.  8.  178.  190(38:  403.408). 
The  statute  alsoimpweda  lien  on  foreign 
wis.  and  if  this  vessel  remained  foreign,  by 
isoQ  of  her  registry. and  general  ownersbip,  it 
plied  to  her. 

Walker  ▼.  BtaekwB.  1  Wend.  567;  Pad^lte 
la  8,  a.  Oo.  V.  Jotiffe.  60  U.  a  3  Wall.  450 
::  805);  Frott  v.  Wenie.  157  C.  8.  46  (30:  6l4): 
AdUton  Franklin,  7N.  T.  608;  The  Robert 
lUon,  1  Paine,  630. 

Ii  is  well  settled  tnat,  wltb  respect  to  sup- 
ies.  each  state  is  foreifcn  to  every  other. 
The  aenerai  Smith,  17  U.  8.  4  Wheat.  438 
:6O0);  7*Ae  iK»tor,  1  8umo.  78;  ffaeleAunt  v. 
he  Lulv  {"The  LuluT)  77  U.  a  10  Wall.  103, 
K)  (19:  000.  007);  BurkeY.  TheM.  P.  Rich.  1 
liff.  308:  The  General  Burniide.  8  Fed.  Rep. 
ftj;  The  Patapteo  v.  I^ee  y'The  Patapee^') 
)  U.  S.  13  Wall.  820  (20:  896). 
Tbe  act  was  constliutional  as  to  both  do- 
lesUc  and  foreign  vessels. 
As  to  domestic  vessels,  no  room  exists  for 
iscuaaion. 

The  Chuaan,  2  Story.  455  ;  7%e  Sylvan 
\tream,  85  Fed.  Rep.  814;  The  WilUam  T. 
iratet,  14  filatcbf.  180{  Meyer  v.  Tupper,  66 
S.  1  Black.  532  (17:  180):  The  UnadiUa,  8 
ieo.  478;  Norton  v.  Switzer,  08  U.  H.  865  (38: 
103);  The  J.  S.  BambAl,  148  U.  3.  1  (87:  845). 

As  to  foreign  vessels.  Its  consUtutloDaliiy 
ibould  not  be  any  more  doubtful. 

No  donbt  can  be  entertained  as  to  the  power 
>f  tbe  state  to  create  liens  upon  property  mtbin 
ts  borders  in  such  cases. 

Pennoyer  v.  Heff,  95  U.  8.  714  (21: 665);  Cor>- 
ingloH  «t  C.  Bridge  Co.  v.  Kentucky,  154  U.  S. 
e04  (88:  088l  4  Inters.  Com.  Rep.  649). 

Assuming,  however,  that  tbe  statute  amount- 
ed to  s  regulation  of  commerce,  it  was  consli> 
tulional. 

The  Chvtati,  8  Story,  455:  The  Madrid.  40 
Fed.  Rep-  677;  Walker  v.  Blaekwell,  1  Wend. 
557;  ManyY.Noyea.  6  HiU,  84;  Pendleton  v. 
FT'taktin.  7  N.  Y.  508. 

Liens,  oo  vessels  tor  pilotage  have  been  unl> 
(onnly  sustained. 

Toe  Akena,  14  Fed.  Rep.  174;  The  William 
Law,  14  Fed.  Rep.  793;  The  CharteaA.  Sparks, 
16  Fed.  Rep.  480;  The  South  Cdmbiia.  27  Fed. 
Rep.  525;  He  Alcalde,  80  Fed.  Rep.  133;  The 
MaaaMe,  SO  Fed.  Rep.  871;  The  Nebraska,  61 
Fed.  Rep.  614;  The  J.  R  RumbeU,  148  U.  8. 
12(37:347};  Pttrkenburg  A  O.  R.  Tran$p.Oo.Y, 
Pitrkertbun,  lOT  U.  a  GOl  (37: 584):  Barton  v. 
Broitn  {"flie  Conair")  145  U.  8.  886  (86: 
T27). 

lionmaritime  lines— <.  g.,  for  supplies  In 
tbe  absence  of  a  credit  to  the  vessel, — have  been 
freqaently  imposed  by  virtue  of  statutes  of  a 
timiltr  character  to  the  one  under  coosidera- 
tioD,  without  question  as  to  tbe  constitutional- 
ity of  tncb  statutes  and  without  regard  to  the 
forrign  character  of  tbe  vessels. 

Ihndlelon  v.  Fivnklin,  7  N.  Y.  608;  m  J. 

m  r.s. 
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Lieo  ma;  aHse  from  a  master's  order  by  tm- 
plicaiioD  01  law. 

The  8t.  Jam  de  Cuba,  22  U.  8.  0  Wheat-  400 
(6:  122):  H(mehurst  v.  The  Lulu  ('-TJie  Lulu"), 
77  U.  S.  10  Wall.  192  (19:  908):  Merchants 
Mut.  Iru.  Co.  Y.  Baring,  87  tJ.  S,  20  Wall.  159 
(22:  2fi0);  Pendergaat  v.  The  Kalorama.  77  U. 
S.  10  Wall.  204  (19:  941);  Thomat  v.  Otborn, 
60  U.  8. 19  How.  23  (10:  084);  Pratt  v.  Beed, 
«0  U.  a  19  Hon.  809  aO:  660). 

The  Ifbellant  hat  oot  proved  any  agreemeot 
for  a  lien. 

Pendergatt  v.  The  Gutter,  77  U.  8.  10  Wall. 
204  note  (19:  044);  The  Mary  Morgan,  28  Fed. 
100;  The  Now  Then,  8  U.  8.  App.  659,  SO  Fed. 
Rep.  038. 

There  must  be  actual  or  presumptive  autbor- 

ity  in  the  person  ordering  the  supplies;  neces- 
sity for  the  supplies;  credit  to  the  vessel  and 
Deed  of  credit  by  the  vessel,  lo  order  that  a  lien 
may  be  presumed  to  have  been  intended. 

The  Samuel  MarahiiU,  6  U.  8.  App.  3e9;  Hie 
Stroma,  11  U.  S.  App.  078;  The  ffow  Then,  8 
U.  S.  App.  659.  66  Fed.  Rep.  638;  The  Cum- 
berland, 80  Fed.  Rep.  449;  The  Pirate,  38  Fed. 
Hep.  486;  The  Aeronaut,  20  Fed.  Rep.  497; 
The  Mary  Morgan.  38  Fed.  Rep.  196;  The 
Toung  Mechanic,  2  Curt.  0.  0.  401;  The  Cur- 
tew,  54  Fed.  Rep.  809. 

The  charterer,  upon  whose  order  these  sup- 

Blies  were  funtlshed,  was  without  authority  to 
iud  the  vessel  therefor,  and  the  Ubellant  was 
chargeable  with  notice  of  this  feet. 
SUphenton  v.  The  Franeia,  21  Fed.  Rep.  716. 
So  far  as  coucemed  the  interest  of  the  Kate's 
owners,  no  coals  were  necessary  at  the  time 
they  were  f umtsbed. 

The  Tutvot,  L.  R.  llProb.  Div.  31;  Stephen- 
ton  f.  The  Franeit,  31  Fed.  Rep.  716;  Thomat 
(hbom,  60  0.  S.  19  How.  33  (16:  634);  The 
Boward,  29  Fed.  Rep.  604. 
The  Kate  was  io  no  need  of  credit. 
The  Orapethot  v.  Watteritein,  76  U.  8.  9 
Wall.  12&  (19:  661):  T»»  WiUiam  Cook,  13 
Fed.  Rep.  91«. 

Mo  lien  against  aforelen  vessel  arises  under 
or  by  virtue  of  the  New  York  statute  for  sup- 
plies furnished  by  a  foreign  corporation  to  a 
domestic  charterer  under  circumstances  which 
would  not  give  rise  to  a  lien  therefor  under  the 
general  maritime  law. 

The  statute  Is  not  designed  to  apply  to  for- 
«!gu  vessels. 

The  General  Smith,  17  U.  8.  4  Wheat.  438 
(4  :  000):  17u  Ohutan,  3  Story.  456.  463;  The 
Robert  Fulton,  1  Paine,  620;  iTke  Alida.  Abb. 
Adm.  166;  The  Cotumbua,  6  Sawy.  487;  The 
AMra.  68  Fed.  Rep.  144;  The  Lyndhvrtt,  48 
Fed  Rep.  889;  The  BeMxtt  v.  Boon,  74  U.  S. 
7  Wall.  624,  626  (19:  266);  Ilodd  v.  Beartt 
{'•The  Lottatcanna")  88  U.  S.  31  WalL  658(32: 
664). 

If  the  New  Torli  statute  was  Intended  to 
apply  lo  cases  of  supplies  furnished  by  a  for- 
eign corporation  to  a  foreign  vessel,  upon  a 
charterer's  order.  It  is  unconstitutional  as  an  at- 
tempted enlargement  and  infringement  of  the 
admiralty  and  maritime  jurisdiction  vested  in 
the  courts  of  the  United  States. 

Bodd  V.  Beartt  ("TO*  Lottawanna")  tvpra; 
TheNm  York  v.  Roe,  69  U.  8.  18  How.  228 
<15:  860). 

The  libdlant  cannot  cUim  a  lien  against  the 
(14 
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vessel  thereunder,  because  It  ^  iliirfreablewitlk 
knowledge  that  the  bill  for  the  coals  was  the> 
charterer  s  debt,  and  that  the  charterer  wa»- 
without  authority  to  hypothecate  the  ship  there- 
for by  a  lien. 

The  Samuel  Marshall.  6  U.  B.  App.  889;. 
Lightert  Not.  rr  andXS,  67  Fed.  Rep.  664.  665; 
Tl-e  Alexander.  1  W.  Rob.  Adm.  847;  Th0' 
Stroma,  11  U.  S.  App.  681;  Ea^xirU  v.  Th» 
Lulu  irTke  £«fa")  77  U.  8.  10  Wall.  198  (19: 
906):  The  Bov<ard.28  Ted.  Rep.  604:  Smithv. 
The  Eattern  Railroad,  1  C3urt.  C.  C.  258;  Th&^ 
Eet^n  d«  Antunano.  81  Fed.  Rep.  920; 
Columbua,  6  Sawy.  487. 

Mr.  Justice  Harlaa  delivered  tbe  <^iniOD. 
of  the  court: 

This  Is  a  proceediog  In  admiralty  for  a  de- 
cree condemning  the  steamship  Este,  an  En- 
glish vessel,  her  boilers,  engines,  tackle,  apparefc 
and  furniture,  to  be  sold  in  saUsfaction  of  tbe- 
claim  of  the  Berwind-White  Coal  Mining  Com- 
pany, the  libellant  herein,  forthe  alleged  value- 
of  766  tons  of  coal  furnished  to  and  delivered 
on  board  of  that  vessel  at  the  city  of  New  York, 
on  the  23d  day  of  December.  1892. 

The  owner,  aBrltish  subject,  intervened  an<t) 
filed  an  answer  denying  the  liability  of  the  ves- 
sel. The  district  court  having  dismissed  the~ 
libel  (66  Fed.  Rep.  614),  the  cause  was  trans- 
ferred by  appeal  to  the  United  Stales  circuit 
court  of  appals,  in  which  court  certain  ques- 
tlona  of  law  arose  which  were  certlBed  to  tbtt- 
court  under  the  6th  section  of  the  act  of  March 
8,  1891  (26  Stat,  at  L.  826,  chap.  617).  UpoD 
examining  the  questions  so  cerufled.  as  well  a*- 
the  statement  of  fads  that  accompanied  them, 
this  court,  by  appropriate  order,  required. tba- 
wbole  record  to  be  sent  up  that  the  eaus» 
might  be  bere  determined,  as  fully  as  if  it  bad* 
been  brought  here  for  review  by  appeal. 

The  case  made  by  the  pleadings  and  proof*- 
Is  subetanllally  as  slated  by  tbe  circuit  court, 
of  appeals,  and  is  as  follows: 

The  United  States  &  Brazil  Mail  Steamsh{)^ 
Company,  a  New  York  corporation  bavine  a 
placcofbusinessatthecity*of  NewYork.[40<V 
owned  and  operated  vessels  plying  between 
that  city  and  ports  in  Brazil.  Coal  for  their 
use  was  obtained  from  the  libellant,  a  Penn- 
sylvania company,  which  was  engaged  in  min- 
ing and  Felling  coal  and  had  a  place  of  busi- 
ness in  the  city  of  New  York.  The  coal  was- 
furnisbed  upon  the  order  of  tho  steamsbip- 
company,  and,  lo  each  Instance,  was  charged 
upon  the  Itbellant's  account  books  to  that  com- 
pany as  well  as  to  tbe  respective  vessels. 

In  June,  1891,  tbe  steamship  company  being- 
Indebted  to  the  libellant  for  coal  delivered  In* 
the  sum  of  $25,000,  the  latter  for  Its  security 
filed  spcctficatlooB  of  lien  against  the  vesscl*- 
under  a  statute  of  New  Ywk  providing  for  tbo- 
collection  of  demands  against  sbipsandvesaela. 
N.  Y.  Laws  1862,  chap.  483,  p.  056.  Subse- 
quently, upon  an  adjustment  of  accounts  be- 
tween the  parties,  it  was  agreed  that  tbe  libel- 
lant sboula  continue  to  furnish  coal  to  the  vee- 
selsof  tbe  steamship  company,  and  In  Its  dis- 
cretion and  for  its  security  to  file  in  the  proper- 
office  speciQcaiions  of  lien  against  each  vessel 
for  tbe  coal  supplied  to  It.  All  tbe  vessels,  tar 
which  the  libellant  had,  up  to  that  time,  fur- 
nished coal,  upon  the  order  of  the  steamsbii^ 
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company,  were  owned  by  that  oompflny.  But 
shnrily  thereafter  the  ateamahtp  company  be- 
gan 10  employ  in  its  butioess  eteamers  obtained 
under  timo  charter  parties.  AmoDC  the  vea* 
ael"  BO  employed  was  the  steamship  Kate. 

The  charter  parry  under  which  the  eteam- 
ehip  company  ootaloed  the  possession  and  con- 
trnl  of  the  Eate'was  executed  December  16, 
1892.  It  contained,  among  other  conditions, 
the  following: 

"1.  That  the  owners  shall  provide  and  pay 
for  all  proTisionSf  wages,  consular  Bhlpplog 
and  dischnrging  fees  of  the  captain,  officers,  en- 
gineers, firemen,  and  crew,  and  shall  pay  for 
the  insurance  of  the  vessel;  also  for  all  engine 
room  and  deck  stores,  and  maintain  her  in  a 
thoroughly  efficient  state  in  hull  and  machln- 
ny  for  and  during  the  service. 

' '  That  the  charterert  $h(iUl provide  and  pay  for 
aUeoaii,  port  charges,  pilotages,  agencies,  com- 
missions, aitdattwierehameatehattoewr,  except 
461]  thote  above  etated.  That  the  ^charterers 
shall  accept  and  pay  for  all  coal  in  the  steam- 
er's bunkeiB  on  delivery,  and  the  owners  shall, 
on  the  expiration  of  this  charter  party,  pay  fur 
all  coal  left  in  the  bunkers  each,  at  the  current 
BiarkM  prices  at  the  respectlTe  porta  when  she 
ta  delivered  to  them." 

"That  the  charterers  shall  payfor  the  use  of 
MJd  vessel  at  the  rate  of  0  shillings  and  6  pence 
per  gross  renter  ton  per  calendar  month, 
commencing  from  the  time  the  vessel  (after 
entnr  at  the  customhouse)  is  placed  with  clean 
holds  at  charterers'  disposal,  and  at  and  after 
the  same  rates  for  any  part  of  a  month.  ..." 

"Ownera  to  provide  rope,  foils,  block,  and 
ilinga  neccMiry  for  bandung  ordinary  ca^oA 
Bp  to  8>ton  wdgbt." 

"That  the  captain  shall  prosecute  his  voy- 
age with  the  utmost  despatch,  and  take  every 
advantage  of  wind,  by  using  the  sails  with  a 
view  to  economise  fuel,  and  shall  render  all 
posrible  assistance  with  ship's  crews  and  boats, 

"That  the  eaptain  (although  appointed  by 
the  owners)  ehall  be  under  (he  orderi  and  diree- 
tion  of  the  charterer*  at  regardt  em^oyment, 
agency,  or  other  arrangement*;  and  the  charter- 
ers hereby  agree  to  iodemolfy  the  owners  from 
all  consequences  or  liabilities  that  may  arise 
from  the  captain  signing  Ulla  of  lading,  or 
otherwise  complying  with  their  orders  and  di- 
rections. That  if  the  charterers  shall  have  rea- 
son to  be  dissatisfied  with  the  conduct  of  the 
captain,  officers,  or  eugtneers,  they  shall  make 
such  complaint  in  wrilisg  to  the  agent  in  New 
York,  specially  appointed  by  owners,  who 
shall  have  full  power  to  act  on  their  behalf, 
and,  if  necessary,  dismiss  any  of  the  officers 
should  tbey  find  the  complaiots  made  by  char- 
terers are  justified  and  proved. 

"That  the  charterers  shall  have  permission 
to  appoint  a  supercargo  or  purser,  who  shall 
accompany  the  steamer,  and  be  furnished  free 
of  charge  with  flrsl-class  fare  and  accommo- 
dation, and  see  thatthe  voyages  are  prosecuted 
with  the  utmost  despatch. 

"That  the  master  shall  be  furnished,  from 
time  to  time,  with  all  requisite  instructions 
and  sailing  directions,  and  shall  keep  a  full 
and  correct  log  of  the  voyage  or  voyages  In 
462]  which  *the  consumption  of  coal  shall  be 
correctly  entered ,  which  are  always  to  be  open 
to  inspection  of  the  charterers  or  thdr  agents." 
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"That  the  owners  shall  have  a  lien  upon  all 
cargoes  and  all  subfrcighls  for  any  nmouot  due- 
under  this  charier;  and  the  charterers  shall 
have  a  lien  oo  ttie  ship  for  all  moneys  paid  li> 
advance  and  not  earned." 

The  owners  of  each  chartered  vessel,  as  the^ 
libetlant  knew,  had  an  agent  for  the  husiness- 
of  the  vessel  at  New  YorK  city.  The  Hbellant 
knew  or  could  easily  have  known  what  vessels- 
belonged  to  the  steamship  company  and  what 
vess^  were  operated  tqr  the  latter  under  tim» 
charters.  It  is  true  that  its  agents  did  not  ez- 
amine  the  charter  parties,  nor  make  any  in- 
quiry as  to  their  provisions;  but  from  what 
they  bad  always  heard  about  such  instrument»' 
they  believed  and  assumed,  or  took  it  for 
grauted,  that  they  contained  conditions  requir- 
ing the  charterers,  at  their  own  expense,  to- 
provlde  and  pay  for  all  coals  needed  by  the  ves- 
sel. It  was  under  theseclrcumstaoces  thatthe- 
libellant  furnished  each  vessel  operated  by  the 
steamship  company  with  coal  as  ordered  by 
that  company,  charging  the  company  and  the- 
vessel  therefor,  without  making  any  distinc- 
tion in  the  mode  of  keeping  its  accounts  be- 
tween the  vessels  owned  by  the  steamship- 
company  and  those  operated  by  It  under  Hme- 
chaner  parties.  Speclflcattons  of  lien  wer» 
filed  in  the  proper  office  against  each  vessel  to- 
which  coal  was  delivered. 

None  of  the  coal  furnishM  to  the  chartered 
veesela  was  ordered  by  the  master  of  the  vessel, 
nor  were  any  of  the  bills  therefor  submitted- 
to  him  for  approval.  They  were  submitted 
only  to  tlM  ateamship  company.  Nor  did  the- 
agents  of  the  chartered  vessels  know  that  coal 
was  supplied  by  the  libellant  on  the  credit  of 
the  vessel,  or  that  any  speciflcatioaa  of  lien- 
were  filed  under  the  local  statute. 

The  coal  received  by  the  chartered  vessels- 
was  delivered  at  different  dates,  between 
August  17,  1.893,  and  December  81. 1893;  that 
received  by  the  Kate  and  referred  to  lo  the- 
libel  being  delivered  on  the  28d  of  December, 
1893. 

The  steamship  company  was  not  informed 
untU  after 'December  81. 1893,  of  sped-  [463 
flcatlons  of  lien  having  been  filed  under  the 
statute  against  the  chartered  vessels. 

In  January,  1898,  the  libellant  having  been 
advised  by  the  steunship  company  not  to  re- 
main unprotected  in  the  future,  the  latter  was- 
ibeu  informed  by  the  libellant  that  It  had  filed 
apecificatlons  of  lien  against  all  the  vessels,  in- 
cluding those  chartered. 

The  coal  furnished  to  the  chartered  vessels 
was  contracted  for  and  delivered  at  a  time 
when  nothing  was  due  to  the  owners  from  the- 
cimrterer,  the  hire  of  the  vessels  having  been 
paid  in  advance. 

Coal  was  not  required  in  the  interest  of  tho 
owners  of  the  chartered  vessels  at  the  time  It 
wan  furnished ;  for  the  agent  of  each  vessel  had 
sufficient  funds  in  band,  or  could  have  ob- 
tained sufficient  funds  upon  the  credit  of  tbe- 
vessel,  to  supply  coal  for  any  given  voyage. 

It  may  be  assumed,  for  the  purposes  of  the- 
present  case, — although  the  evidence  upon  thle 
point  is  not  very  satisfactory, — that  the  libellant 
in  fact  relied  upon  the  credit  both  of  the  char- 
terer and  the  vessel,  and  believed  that  it  ac- 
quired a  lien,  in  each  instance,  by  the  filing  of 
specifications  under  the  statute  of  New  York 

fil> 


Digitized  by  Google 


463-408 


BUFBKJCB  COUBT  OF  THB  DnITKD  StATEA. 


Oct.  Tsrm. 


of  ISm,  which  stsluto  wu  nibflequently 

amended,  but  not  (u  any  particular  affecting 
the  delermiDattoD  of  this  case.  Its  pruvialoDS, 
as  far  as  it  is  material  to  refer  to  them,  are  as 
follows: 

WheDeveradebt,  amouotiogto$50or 
upwards,  as  to  a  sea-going  or  ocean-bound 
-ressel,  or  amounting  to  #1S  or  upwards,  as  to 
■any  other  vessel,  shall  be  cootrscted  by  the 
master,  owner,  charterer,  builder,  or  consignee 
■of  any  ship  or  Tessel,  or  the  agent  of  either  of 
them  within  this  ttate,  for  either  of  the  fol- 
lowing purposes: 

"1st.  On  account  of  work  done  or  materials 
■or  other  articles  furnished  la  this  state  for  or 
towards  the  building,  repairing,  fitting,  fur- 
Dlsbing,  or  equipping  such  ship  or  Tessel. 

"2d.  For  such  provisions  and  stores  fur- 
nished within  this  state  as  may  be  fit  and 
proper  and  for  the  use  of  such  vessel  at  the 
time  when  the  same  were  furnished.  .  . 
Such  debt  shall  be  a  Hen  upon  such  vessel, 
-4641  her  taekle,  'apparel,  and  furniture,  and 
•ball  06  [veferred  to  all  other  liens  thereon, 
■except  mariner's  wages." 

"S.  Such  specification  shall  be  filed  in  the 
-office  of  the  clerk  of  the  county  in  which  such 
4lebt  shall  have  been  contracted,  except  that 
when  such  debt  shall  have  Iwen  contracted  In 
•dther  of  the  counties  of  New  York,  Kings, 
•or  Queens,  such  spedflcation  shall  be  filed  In 
the  office  of  the  clerk  of  the  city  and  county  of 
New  York." 

The  charterers  of  tba  Kale  having  failed  to 
pay  for  the  coal  delivered  to  it,  the  preient 
Jlbel  was  filed. 

The  decree  of  the  district  court  dismissing 
the  libel  proceeded  upon  two  prlnclpu 
^u^:  1.  Thatasthellbellaotdid  not  deal 
with  the  owner  of  the  vessel,  or  with  its 
cn aster  or  other  officer,  but  only  with  the 
charterer,  which  had  no  authority  to  charge 
(be  vessel  with  llaMIIty  for  coal,  and  as  the 
the  lIlKllant  knew,  or  must  under  the  clrcum- 
•taoces  be  assumed  to  have  known,  that  the 
•charterer  himself  had  undertaken,  with  the 
owners,  to  furnish  such  coal  aa  the  vessel  re- 
•qulred.  there  was  no  lien  under  the  maritime 
law,  citing  The  Stroma,  11  U.  8.  App.  678; 
The  Samuel  JfankaU,  49  Fed.  Rep.  7S4,  Af- 
firmed in  6  U.  8.  App.  889;  The  Turfjot,  L.  R. 
Prob.  Div.  21;  The  Aeronaut,  86  Fed.  Rep. 
4ft7.  a.  That  the  statute  of  Mew  York,  prop- 
erly conslnied ,  presupposes  for  its  application 
a  relation  of  express  or  implied  authority,  and 
if  that  authority  does  not  exist,  and  that  fact 
Is  known  to  the  materialman,  or  if  he  la 
legally  chargeable  with  knowledge  of  it,  no 
lien  arises,  by  virtue  of  the  statute,  when  the 
transaction  is  with  a  charterer,  any  more  than 
when  the  dealing  Is  with  any  other  agent  or 
consignee  known  to  tw  unautborlzMl  and  for- 
bidden to  contract  the  debt;  that  If  the  statute 
be  considered  as  imposing  a  lien  upon  the 
vessel,  notwithstanding  the  libellant  knew,  or 
-should  be  held  to  have  known,  that  the  char- 
terer was  required  by  the  charter  party  under 
which  he  controlled  the  vessel  to  provide  him- 
•eltthe  coal  needed  by  it,  then  such  statute  Is 
unconstitutional  and  void  In  Its  application  to 
commercial  and  maritime  tranaacliona  "as  an 
unreasonable  and  unjust  interference  with 
commerce,  and  as  imposing  an  unjust  burden 


on  ships  as  the  Inatrumenla  *of  com-  [465 
merce.  iMyond  the  power  of  state  authority." 
56  Fed.  lEep.  614. 

Touching  the  first  of  these  grounds  the  con- 
tention of  the  libellant  is,  thatthesiipulstionin 
the  charter  party  binding  the  charterer  to  pay 
for  alt  coal  wu  only  an  eiecatory  agreement, 
for  the  breach  of  which  the  owner  could  hold 
the  charterer  personally  responsible;  that  the 
law  will  not  permit  the  owner  and  the  charterer, 
by  agreement,  express  or  implied,  to  withdraw 
the  vessel  from  the  operation  of  a  lien  in  favor 
of  those  who  furnish  suppliee  to  It  in  a  foreign 
port;  that  even  actual  knowledge,  upon  the 
part  of  the  person  furnishing  supplies,  that  tjie 
charterer  had  agreed  himself  to  furnish,  at  bis 
own  expense,  the  coal  needed  by  the  vessel, 
was  wholly  immaterial  under  the  New  fork 
statute. 

We  are  of  opinion  that,  as  the  libellant 
knew,  or,  under  the  circumstances,  is  to  l>e 
charged  with  knowledge,  that  the  charter 
party  under  which  the  Kate  was  operated 
obliged  the  charterer  to  provide  and  pay  for 
all  the  coal  needed  by  that  vessel,  no  Hen  can 
be  asserted  under  the  maritime  law  for  the 
value  of  coal  supplied  under  the  order  of  the 
charterer,  even  If  it  be  assumed  that  the  litwl- 
lant  in  fact  furnished  the  coal  upon  the  credit 
both  of  the  charterer  and  of  the  vessel.  As  the 
charterer  had  agreed  to  provide  and  pay 
for  all  coal  used  by  the  vessel,  be  had  no  au- 
thority to  bind  the  vessel  for  supplies  furnished 
to  It.  His  want  of  authority  to  charge  the 
vessel  for  such  an  expense  was  known  or 
could  have  been  known  to  the  libellant  by  the 
exercise  of  due  diligence  on  its  part.  Under 
the  circumstances,  Uie  libellant  was  not  en- 
titled to  deliver  the  coal  on  the  credit  of  the 
vessel,  and  Its  attempt  to  bold  the  vessel  liable 
is  In  l)ad  faith  to  the  owner.  The  law  cannot 
approve  or  encourage  such  an  attempt  to 
wrong  the  owners  of  the  vessel.  Neither 
reason  nor  public  policy  forbade  the  owner 
and  the  charterer  from  making  the  arranite- 
roent  evidenced  by  the  charter  party  of  De* 
cember  18,  1893.  The  master  of  a  ship  Is 
regarded  as  "the  confidential  servant  or  agent 
of  the  owners,  and  they  are  l>ound  to  the  pe^ 
formance  of  all  lawful  contracts  made  by  him, 
relative  to  the  usual  employmeot  of  the  ship, 
and  the  repairs  and  other  'necessaries  [466 
furnished  for  her  use.  This  rule  Is  estabilfhed 
as  well  upon  the  Implied  assent  of  the  owners, 
as  with  a  view  to  the  convenient  of  the  com- 
mercial world."  The  Aurora,  14  U.S.  1  Wheat. 
96, 101  [4:49,  40].  "The  vessel  must  get  on," 
and  "the  necessities  of  commerce  require  that 
when  remote  from  the  owner,  he  [the  master] 
should  tw  nble  to  subjt-ct  his  owner's  property 
to  that  liability,  without  which.  It  is  reason- 
able to  suppose,  be  will  not  be  able  to  pursue 
his  owners  interests."  The  Jago  de  Cuba, 
23  U.  8.  9  Wheat.  409.  416  [6:  123. 1241:  The 
J.  E.  Bumbell.  148  U.  8.  1  [87:  845].  When, 
therefore,  supplies  are  furnished  to  a  vessel  in 
a  foreign  port,  upon  the  order  of  the  master, 
nothing  else  appearing,  the  presumption  is 
that  they  were  f  umisbed  on  the  credit  of  the 
vessel  and  of  the  owners,  and  an  implied  lien 
is  given.  But  no  such  necessity  can  be  sug- 
gested, and  no  such  reason  urged,  in  support 
of  an  implied  Hen  for  auppliea  furnished  to  a 
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charterer,  wben  tbe  llbcllnnt  st  the  lime  knew, 
or  bj  Buch  (llltgence  as  good  fsitb  required 
«oula  have  a^icertiiincd.  Uiat  tbe  party  upon 
whose  order  tliey  were  funiisbed  was  without 
«uUiority  from  the  owner  to  obtata  supplies 
OQ  the  credit  of  the  ressel,  but  bad  uadertaKco, 
u  between  Itself  aod  tbe  owner,  to  provide 
«Dd  pay  for  all  supplies  required  by  the  vessel. 

There  are  many  cases  Id  which  the  recog- 
oitlOD  or  rejection  of  UaDS  under  tbe  maritime 
law  has  depended  upon  the  diligence  of  par- 
lies tn  ascertaining  the  limitations  imposed  by 
the  owners  of  Tesseis  upon  the  authority  of 
masters.  These  cases  proceed  upon  the  ground 
chat  good  faith  must  nave  been  exercMcdby 
the  party  seelting  to  enforce  a  lien  upon  the 
Tessel.  As  they  throw  light  upon  the  present 
inquiry,  it  is  proper  to  refer  to  some  of  them. 

In  iTionuu  T.  Oabom,  60  U.  6.  10  How.  23, 
31,  89  [IS :  684»  588],  tbe  court  said  that  all  the 
commentators  agree  "that  if  one  lend  money 
to  a  master,  knowing  be  has  not  need  to  bor- 
row, be  does  not  act  in  good  faith,  and  tbe 
loan  does  not -oblige  the  owner.  Valio,  art. 
19;  £m6rigon,  Contrat  i  la  Grope,  chap.  4,  %  8, 
and  tbe  older  commentators  cited  by  him. 
Boulay-Paty,  Cours  de  Droit  Com.  tit.  1,  %  2; 
Boulay-Paty,  Cours  de  Droit  Com.  tit.  4,  g  14; 
and  see  tbe  authorities  cited  by  bim  In  note  1, 
407]  page  158.  .  .  .  If,"thecourt*eaid.  "the 
coaster  has  funds  of  bisown  which  he  ought  to 
Apply  to  purchase  the  supplies  which  be  Is 
bound  by  tbe  contract  of  hiring  to  furnish  him- 
•eir,  and  if  he  has  funds  of  tbe  owners  which  be 
ougbt  to  apply  to  pay  for  tbe  repsirs,  then  no 
case  of  actu^  necessity  to  have  a  credit  exists. 
And  if  the  lender  knows  these  facts,  or  has  tbe 
means,  by  the  use  of  due  diligence,  to  ascer- 
tain them,  tbeo  no  case  of  apparent  necessity 
eiists  to  have  a  credit,  and  the  act  of  the  mas- 
ter In  procuring  a  credit  does  not  bind  the 
interest  of  the  general  owners  In  tbe  vessel." 
In  tbe  same  case  it  was  said:  "We  are  of 
opinion  Lorjog  &  Co.  [merchants  who  bad 
given  a  credit  to  Leach,  to  whom  bad  lieeo 
commuted  the  entire  poMession,  command, 
And  navigation  of  tbe  vcssclj  had  no  right  to 
lend  Leach  money  or  furnish  him  with  sup- 
plies on  tbe  credit  of  tbe  ship,  and  cannot  be 
taken  to  have  done  so.  Our  opinion  Is,  that 
Inasmuch  as  the  freight  money  earned  by  the 
Tessel  was  sufficient  lo  pay  for  all  the  needful 
repairs  and  supplies,  and  might  have  been 
commanded  for  that  use,  if  they  had  not  been 
wrongfully  dlverteti,  no  case  or  actual  neces- 
elty  to  encumber  the  vessel  existed;  and  as 
Loring  A  Co.  not  only  knew  this,  but  aided 
Leach  to  divert  the  freight  money  to  other 
objects,  they  obtained  no  flea  on  the  vessel  for 
<helr  advances." 

Id  TA*  Grapcthot  v.  Wallerstein,  78  U.  8.  9 
Wall.  139, 186  [19:  651,  654],  the  court,  observ- 
ing that  courts  of  admiralty  do  not  scrutinize 
narrowly  the  account  aeaiost  tbe  ship,  said: 
"They  will  reject,  undoubtedly,  all  unwar- 
ranted charges,  but  upon  proof  ibat  the  fur- 
nishing [of  supplies  and  materials]  was  Id  good 
faith,  on  the  order  of  the  masler,  and  really 
necessary,  or  honestly  and  reasooalily  believed 
by  tbe  furnlsber  to  be  ncccsary  for  the  ship 
while  lying  in  port,  or  to  fit  her  for  an  in- 
tendpd  voyace,  the  lien  will  be  supported;  un- 
less it  in  raaue  to  nppcar  nlllrmativcly  that  the 
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credit  to  the  sblp  was  unncresflnry,  either  by 
reason  of  the  master  hnvlng  funds  in  bis  poe- 
session  applicable  to  the  expenses  Incurred,  or 
credit  of  lils  own  or  of  bis  owners,  upon  which 
funds  could  be  raised  by  tbe  use  of  reasonable 
diligence;  and  Uiat  the  materialman  knew,  or 
could,  by  proper  inquiry,  have  readily  In- 
formed himself  of  the  facts." 

So,  in  Hazteliurti  v.  Th*  Lulu,  77  U.  8.  10 
Wall.  103.  301-204  [10  :  906,  908,  0091.  the 
court  said:  "Good  *faith  Is  undoubtedly [46S 
required  of  a  party  seeking  to  enforce  a  lien 
against  a  veuel  for  such  a  clidm  [for  advances 
to  tbe  master,  or  for  repairs  or  supplies  fur. 
Dished  at  bis  request],  but  the  fact  that  the 
master  had  fuuds  which  he  ought  to  have 
applied  to  that  object  is  no  evidence  to  estab- 
lish the  charge  of  bad  faith  In  such  a  case 
unless  It  appears  that  the  libellaot  knew  that 
fact,  or  that  such  facu  and  circumstances  were 
known  to  him  as  were  sufficient  to  put  him 
upon  inquiry  witbln  the  principles  of^  law  al* 
ready  explained.  Express  knowledge  of  the 
fact  that  tbe  master  had  sufficient  funds  for 
tbe  purpose  is  not  necessary  to  mslDtaiu  tbe 
charge  of  bad  faith,  as  It  Is  well-settled  law 
that  a  party  to  a  transaction,  where  bis  rights 
are  liable  to  be  injuriously  affected  by  nouce, 
cannot  wilfully  shut  bis  ^yee  to  the  means  of 
knowledge  wutA  he  knows  are  at  band,  and 
thereby  escape  the  consequeoces  which  would 
flow  from  the  noUce  if  it  had  actually  been 
received;  or,  in  otber'Words,  the  general  rule 
is  that  knowledge  of  such  facta  and  circum- 
stances as  are  sufficient  to  put  a  party  upon 
Inquiry,  and  to  show  that  if  he  had  exercised 
due  dulgence  he  would  have  ascertained  tbe 
truth  of  tbe  case,  is  equivalent  to  actual  notice 
of  tbe  matter  In  respect  to  which  the  inquiry 
ought  to  have  Iwen  made."  Again;  "Viewed 
in  any  light,  it  Is  clear  that  necessity  for  credit 
must  be  presumed  where  It  appears  that  tbe 
repairs  and  supplies  were  ordered  by  tbe  mas- 
ter, and  that  they  were  necessary  for  tbe  ship 
when  lying  In  port  or  to  fit  her  for  an  Intended 
voyage,  unless  It  is  shown  that  the  master  bad 
funds,  or  that  tbe  owners  bad  sufficient  credit, 
and  tliat  the  repairer,  furnisher,  or  lender 
knew  those  facts  or  one  of  them,  or  that  such 
facts  and  circumstances  were  known  to  them 
as  were  sufficient  to  put  tbem  upon  Inquiry, 
and  to  diow  that  if  thoy  bad  used  due  diligence 
they  would  have  aseertained  that  tbe  master 
was  not  autborlMd  to  obtain  any  such  reUcf 
on  tbe  credit  of  the  vessel." 

In  The  ErtiiljiSouderv.  Prite^iard,  84  U.  8. 17 
Wall.  666.  671  [31:683.684],  tbe  court  said  that 
the  presumption  of  law  In  tne  absence  of  fraud 
or  coilusloD,  where  advances  are  made  to  a 
captain  in  a  foreign  port,  upon  bis  request,  to 
pay  for  necessary  repairs  or  supplies  to  enable 
ills  vessel  to  prosecute  her  voyage,  or  to  pay 
harbor  dues;  or  *for  pilotage,  towage,an<t[4&9 
tike  services  rendered  to  the  vessel.tbat  ibeyare 
made  upon  tbe  credit  of  the  vessel  as  well  as 
upon  that  of  her  owners,  "can  be  repelled  only 
by  clear  and  satisfactory  proof  that  the  master 
was  in  possession  of  funds  applicable  to  the 
expenses,  or  of  a  credit  of  bis  own  or  of  tbe 
owners  of  bis  vessel,  upon  which  funds  could 
be  raised  by  tbe  exercise  of  reasonable  dili- 
gence, and  that  tbe  possession  of  such  foods 
or  credit  was  known  to  the  party  making  tbe 
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iriTancM,  or  could  rcfldily  have  been  ascer- 
tainetl  bv  proper  loqulry.' 

In  The  Sarah  Starr.  1  Sprague,  458.  455,  the 
court  said  that  "in  giving  credit  to  the  vessel 
and  owners,  the  materialman  should  act  In 
good  faith,  and  he  would  not  be  deemed  to  act 
fa  good  Mtb  If  be  knew  that  the  master  had 
funds  wherewith  to  pay  for  the  supplies,  or,  it 
facts  were  known  to  him  which  would  create 
suspicion  and  put  him  upon  inquiry,  when 
such  Inquiry  would  have  led  to  the  knowledge 
that  the  master  had  funds,  and  had  no  riglit, 
therefore,  to  obtain  supplies  on  credit.  That 
1b,  If  the  materialnuD  had  knowledge  that  ibe 
master  was  acting  Id  bad  faith  towards  bis 
employers,  or  knew  of  circumstances  which 
ought  to  admonish  htm  to  mabe  inquiry  that 
would  have  led  to  such  knowledge,  then  he 
would  be  affected  with  bad  faith,  as  colluding 
with  the  master,  and  aiding  him  in  Tiolating 
btsdutytohis  owner.  But  if  the  materialman 
had  no  reason  to  suppose  that  the  master  was 
Tiolating  his  duty  in  obtaining  a  credit,  he 
might,  upon  request  of  the  master,  trust  to  the 
vessel  and  owners,  and  a  lieu  would  thereby 
be  created." 

The  principle  would  seem  to  be  firmly  es- 
tablished that  when  it  is  sought  to  create  a  Ilea 
upon  a  Tessel  for  supplies  fnmiahed  upon  the 
order  of  the  master,  the  libel  will  be  dismissed 
if  it  satisfactorily  appears  that  the  Ilbellant 
knew,  or  ought  reasonajbly  to  be  chained  with 
knowledge,  that  there  was  no  necessity  for 
obtaining  the  supplies,  or,  if  they  were  ordered 
OD  the  credit  of  the  vessel,  that  the  master 
had,  at  the  time,  in  his  bands,  funds  which  his 
duty  required  that  be  should  apply  in  the  pur- 
chase of  needed  supplies.  Courts  of  admiralty 
win  not  recognize  and  enforce  a  Hen  upon  a 
vessel  when  the  transaction  upon  which  the 
claim  rests  originated  in  the  fraud  of  the  mas- 
470]ter  'upon  the  owner,  or  in  some  breach  of 
the  master'sduty  to  the  owner,  of  which  the  li- 
bellant  had  knowledge,  or  In  respect  of  which 
he  closed  Us  eyes,  without  Inquiry  as  to  the 
facts. 

If  no  lien  exists  under  the  maritime  law, 
when  supplies  are  furnished  to  a  vessel  upon 
the  order  of  the  master,  under  circumetaoces 
cbargluK  the  party  furnisblog  them  with 
knowledge  that  the  master  cannot  rightfully, 
as  against  the  owner,  pledge  the  credit  of  the 
▼essel  for  such  supplies,  much  less  one  is 
recognized  under  that  law  where  the  supplies 
are  furnished,  not  upon  the  order  of  the  mas- 
ter, but  upon  tliat  of  the  charterer  who  did 
not  represent  the  owner  in  the  business  of  tlie 
vessel,  but  who,  as  the  claimant  knew,  or  by 
reasonable  diligence  could  have  ascertained, 
bad  agreed  himself  to  provide  and  pay  for 
such  supplies,  and  could  not,  therefore,  right- 
fully pledge  the  credit  of  the  vessel  for  them. 

2.  But  a  lien  is  claimed  in  virtue  of  the  Bta^ 
ute  of  New  York  giving  u  Hen  upon  the  vessel 
for  a  debt  contracted  oy  the  master,  owner, 
charterer,  builder,  or  consignee,  on  acrount 
of  work  done  or  materials  or  other  articles 
furnl<>hed  in  the  state  "for  or  towards  the 
building,  repairing,  fitting,  furnishing,  or 
equippini;"  the  vessel,  or  for  such  provisions 
and  stores  furnished  within  the  state  "as  may 
be  fit  and  proper  for  ibe  use  of  such  vessel  at 
the  lime  when  the  same  were  furnished." 


Literally  or  narrowly  construed,  the  statute 
takes  no  account  of  any  arrangement  or  agree- 
ment between  the  charterer  and  the  owner 
whereby  the  authority  of  the  former  to  pledge 
the  credit  of  the  vessel  is  restricted,  although 
the  conditions  under  which  the  charterer  ob- 
tained possession  and  control  of  the  veMel 
were  known  or  could  reasonably  have  become 
known  to  the  person  with  whom  the<diarterer 
contracted. 

We  are  of  opinion  that  the  statute  need  not 
and  should  not  be  so  construed.  It  ought  not 
to  Ik  BO  Interpreted  as  to  put  it  In  the  power  of 
the  charterer  and  the  person  with  whom  he 
contracts  to  aimbtne  for  the  purpose  of  ac- 
compllshlng  a  result  Inconsistent  with  the 
known  agreement  between  the  charterer  and 
the  owner. 

If  the  libellant  in  this  case  bad  furnished  the 
coal  upon  the  *orderof  the  master,  and  [47 1 
without  knowledgeor  notice  that  the  vessel  was 
operated  under  a  charter  party,  or  If  coal  had 
beenfumisbed  up«n  ibe  order  of  the  charterer  a* 
well  as  upon  tbe  credit  of  the  vessel,  under  cir- 
cumstances which  did  not  charge  libellant 
with  knowledge  of  the  terms  of  toe  charter 
party,  but  charged  it  only  with  knowledge  of 
tbe  fact  that  the  vessel  was  being  operated 
under  a  charter-party,  a  different  question 
would  be  presented. 

It  isunnecefsary  for  the  decision  of  this  case 
to  consider  whether  the  statute  of  New  York, 
if  interpreted  as  claimed  by  ttM  libellant^ 
would  be  repugnaot  to  the  commerce  clause  of 
the  Constitution.  We  decide  only  that  libel- 
lant has  no  lien  on  tbe  vessel  under  tbe  mari- 
time law,  and  that  the  statute  of  New  York, 
reasonably  construed,  does  not  assume  to  give 
a  lien  where  supplies  are  furnished  to  a  foreign 
vessel  upon  the  order  of  the  charterer,  with 
knowledge  upon  the  pari  of  the  person  or  cor- 
poration furnishing  them  that  the  charterer; 
does  not  represent  the  owners,  but  by  contract 
with  them  has  undertaken  to  furnish  sucb 
aupplies  at  his  own  cost 

2»e  Oeeree  of  <Ae  Diitriet  Court  dimittinff  (Ae 
Ubd  i$  tAertfon  aglrmai. 


NEW  ORLEANS  WATERWORKS  COM- 
PANY, AppL, 

V. 

GITT  OF  NEW  ORLEANa 

(See  B.  C  Reporter's  ed.  (T1-4S8.> 

Want  iff  necetmrjf  partiei—diteretion  tf  umu- 
ludpal  body—et^otning  enft'nAnees. 

L  A  decree  deelarinv  ordmanoes  of  a  eltr  vrant- 
Ids  franchises  or  privileges  to  be  ml)  and  voM 
wtll  not  l»  made  If  none  ot  the  persons  taterested 
and  for  whose  beaeflt  tbe  ordlnanoee  were  pssseA 
are  made  parties. 

1  A  court  of  equity  cannot  properly  foterfer*' 


Note.— ^1  tn  when  a  iudgmcnt  at  law  wM  be  sn- 
foiiied  l-v  n  bia  in  equUu.  see  note  to  Davis  T. 
1  Tilestoo,  12:  m. 

An  to  naesaary  partla  tn  equity,  see  note  to  Har- 
sbalt  V.  Beverley.  5: 97. 

Am  to  equUu  Jurisdiction  after  trtml  at  taw,  see 
I  note  to  Smith  v.  MUver,  6:  lt& 
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with,  or  In  advance  restrain,  the  discretloo  of  a  | 
manlcipal  tMdy  wbUe  it  Is  lo  the  ezerctoe  of 
pow«n  that  are  legislatlTe  in  ilieir  oharaoter. 
IL  The  paesafte  of  OTdtoHDoes  muDlolpal  bodies 
by  virtue  of  powers  deJeraied  by  tbe  legislature 
are  I^lalatlTe  acta  wblcb  a  court  of  equity  will 
not  Ml  join. 

[Na  1S4.] 

Artmed  SoMmier  4,  iS96.   Decided  Ifovmbgr 
SO,  1896. 

APPEAL  from  a  decree  of  Uie  Circuit  Court 
of  tbe  United  States  for  tbe  Easteru  Dis- 
trict of  Louisiana  Hustainiug  a  demurrer  to  tbe 
compluiat  aod  dismissiDg  a  suit  in  equity 
brought  by  tfac  New  Orleaoa  Waterworlu 
CompaDj,  plaintiff,  agaiust  the  city  of  New 
Orleans,  to  compel  tbe  city  to  cancel  certaio 
ordinances  aod  grauts  made  and  grauted  by  it 
to  various  persons  to  lay  pipes  through  which 
to  draw  water  for  their  own  use  from  the 
Mississippi  river  and  also  to  reslraiu  the  city 
from  graatiug  other  like  grants  or  privileges  to 
others. 

The  facts  are  stated  in  the  opinion. 
Mr,  J.  R.  Beckwitb  for  appellant. 
Mmrs.  Samuel  L.  GUmore.  H<mut  J. 
Leovy,  and  Thomaa  J.  Semmet  for  appellee. 


I  Mr.  Justice  Harlan  delivered  the  opinloa 
of  the  court: 

This  suit  was  determined  in  the  court  below 
upon  demurrer  to  the  bill.  Tbe  quesiion  pre- 
sented Is  whether  the  bill  set  forth  a  cause  of 
action  entitling  the  appellant,  who  was  the 
plaintiff  below,  to  the  relief  asked. 

The  case  made  by  the  bill  is  substantially  av 
follows:  By  the  6tb  section  of  the  act  of  tbe 
general  assembly  of  Louisiana,  commonly 
known  as  act  No.  38,  extra  sesrioa  of  1877,  ft 
was  provided  that  the  New  Orleans  WatCN 
works  Company,  In  Its  corporate  capacity, 
should  own  and  possess  the  privileges  acquired 
by  the  city  of  New  Orleaus  from  the  Commer- 
cial Bank;  that  it  should  have,  for  Sfty  years 
from  tbe  passage  of  the  act,  the  exclusive  priv- 
lleKe  of  aupptylng  the  city  of  New  Orleans  and 
its  mhabilantswlth  water  from  the  Mississippi 
river,  or  any  other  stream  or  river,  by  means 
of  pipes  and  conduits,  and  for  erecting  or  con- 
structing any  necessary  works  or  engines  or 
machines  for  (bat  purpose;  that  it  might  con- 
tract for,  purchase,  or  lease  any  land  or  lots  of 
ground,  or  tbe  right  to  pass  over  and  enter  the 
same  from  time  to  time  as  occasion  required, 
through  which  it  might  be  necessary  to  convey 
the  water  into  said  city,  or  to  distribute  tho 
same  to  the  inhabitants  of  said  city,  and  coo- 


Munidval  oriUnanea,  authority  to  fliofte;  reoson- 
ablenem;  mutt  bi  eoneiatent  with  tfeneroi  lavit; 
muat  bt  imxKirtial  and  ffencml.  certain  and  dtfi- 
niU:  mutt  not  conlniMne  common  right  nor  rt- 
•tram  trade,  nor  authorise  a  nufsoiiee;  when 
tguilv  viOl  en^lTi. 

Ordinancea  passed  by  a  municipal  corporation 
under  tbe  powers  conferred  by  Its  charter  derive 
tbelr  autbortty  from  tbe  letrlslatlve  power  of  tbe 
state,  and  not  merely  from  tbe  municipal  autbor- 
ity  passlDir  ibcm.  Tbe  legislature  of  a  state  may 
dalegato  to  municipal  corporations  tbe  power  to 
make  by-laws  and  ordlnancee.  and  wben  bo  passed 
tbey  bave  tbe  force  and  effect  of  tbe  legislative  act 
witbin  the  limits  prescribed  for  ic  Slate,  Burton, 
WII)lAms.ll  8.  a  288;  Taylor  v.  Carondelet,  22 
Mo.  105;  Heland  v.  Lowell.  8  Alleo.- 107.  Kl  Am.  Dec 
my,  UcDermott  v.  Board  of  Police,  6  Abb.  Pr.  122; 
Jones  V.  Firemen's  Fund  los.  Co.  Z  Daly.  SOT;  St. 
Louis  V,  Manufaoiurers'  8av.  Bank,  49  Mo.  574:  St, 
Louis  V.  Bofltneer.  U  Uo.  18, 16;  Briok  Presbyterian 
Church  Corp.  v.  New  York,  ft  Cow.  638;  Mason  v. 
Shawaeotowo,  77  lU.  533;  Stair  v.  Burllnpton,  4B 
lowu,  157;  Indianapolis  v.  iDdiaoapolls  Gaslight  &  C. 
Co.  W  Ind.  aiMi  Slate  v.  Tryon,  80  Conn.  li>3;  Des 
M oloes  Oas  Co.  y.  Dee  Motoea.  M  Iowa,  606. 24  Am. 
Bep.  766:Hilne  r.  Davidson.  5  Hart.  N.  S.  40B.  16 
Am.  Uec.  ISb;  Gabel  v.  Houston.  29  Tex.  336;  Bear- 
den  v.  MudisoD,  73  Go.  IM;  Burmeister  v.  Howard, 
1  Wash.  Terr.  208;  Wright  v.  Chicago  ft  H.  IL  Co.  7 
IIL  App.  488;  9t.  Louis  v.  Foster,  62  Mo.  618;  Bott  r. 
Pratt,  as  Minn.  9a,  68  Am.  Kep.  47;  VHieeler  v.  Cln- 
oinnaU,  19  Ohio  St.  19,  2  Am.  Uep.  888;  Smith  v. 
Maratun,6Tex.42tl. 

Tbe  power  to  make  ordinances,  wben  not  ex- 
pressly given,  la  Implied  as  Inoidentto  tbe  very  ex- 
istence of  a  corporation,  but  la  tbe  case  of  an 
express  grant  of  tbe  power  toenact  by-laws  limited 
to  certain  epecl&ed  oases  and  for  certain  purposes, 
tbe  corporate  power  of  leglslatloa  is  confloed  to 
the  ob]ecto  speotUed.  State  v.  Ferguson.  88  N.  U. 
ita  Cbild  V.  Hudson  Buy  Co.  2  P.  Wms.  S07. 

A  municipal  corporation  must  act  witbin  tbe 
limits  of  its  delegtited  powers,  but  may  paea  all 
laws  necessary  or  proper  to  carry  Into  effect  a 
given  power.  As  jiorfs  Burnett*  80  Ala.  481. 
164  U.  S. 


The  enumeration  of  special  cases,  however,  does 
not,  unless  tbe  Intent  be  apparent,  exclude  the  im- 
plied power  any  further  tban  aecessarlly  result* 
from  tbe  nature  of  the  spoolol  provisions.  DilL 
Mun.  Corp.  1 816;  Helsembrlttle  v.  Charleston,  2 
UcMull.  L.  2SS;  Wadleigh  v.  Oilman.  12  Me.  408, 2S 
Am.  Deo.  188;  State  v.  Freeman,  88  N.  U.  420:  State 
v.  Clark,  i!8  N.H.  176,61  Am.  Dec.  61t;  Collins  v. 
Hatch,  18  Ohio.  628,61  Am.  Dec.  465;  Com.  v. 
Turner,  1  Cusb.  483;  Kew  Orleans  r.  Pbitippl,  9  La. 
Ann.  44;  Be  Wan  Yin  ("Laundry  License  Cbse"J  2S 
Fe<l.  Bep.  701;  Indiaiutpolla  v.  Zndlanapcdls  Gas- 
light &  C.  Co.  66  lad.  896. 

Id  State,  Talntor.  v.  Morristown,  88  M.  J.  L.  S7, 
Depue,  J.,  said  tbat  **a  special  grant  of  power  to  a 
municipal  corporation  ...  Is  a  delegation  of  an 
authority  to  legislate  by  ordluaooe  on  tbe  enum- 
erated nubjects,  and  does  add  to  tbe  powers  In- 
cident to  the  creation  of  a  uorporatlon." 

The  power  vested  by  legislation  in  a  city  corpora- 
tioD  to  make  ordinances  for  Its  own  government 
does  not  give  tbe  power  to  enlarge,  dlmlnlsb,  or 
vary  Its  powers  by  Itsordlnanoee.  Andrews  v.Unloa 
Mut.  F.  Ins.  Co.  87  Me.  2S6:  Thompson  v.  Boe,  63  U. 
S.  22  How.  422  (16: 88Ti;  Thomas  v.  Blcbmond.  TO  U. 
&  12  Wall.  849  (20: 468);  State,  E^rnsworth,  v.  Mu. 
Dloipal  Court  of  St.  Paul,  82  HInn.  829;  Com.  v.  Boy. 
140  Mass.  482;  State,  Kercbeval.  r.  NaabvlUe.  16  Lea. 
em*,  64  Am.  Bep.  427;  Mays  v.  Cinoinnatl.  1  Ohio  St. 
288;  State.  Breniger,  v.  Belvldere.  44  N.  J.  L.  350; 
St.  Luke^  Cburoh  v.  Uatbewe.  i  Desauss.  Bq.  686. 
6  Am.  Bep.  09:  lAke  View  v.  Lets,  44  HI.  ai;  Am- 
bOTT.  Sleeper,  81  lU.  490;  Third  Municipality  v.. 
Drsullne  Nuns,  2  La.  Ann.SIL 

Where,  by  statute,  power  is  granted  to  tbe  com- 
mon council  of  a  municipal  corporation,  without 
authtwlty  to  delegate  tbe  sam^  and  the  commoa 
ooundl  attempt  to  delegate  tbe  power  to  a  subor- 
dinate by  ordtnanoe,  the  ordlnanoe  Is  void. 
Tbompeon  v.  Sobermerhom.  88  K.  T.  9&66  Am. 
Dec.  886. 

Power  waa  given  to  a  municipal  oorporatloo  to- 
sell  and  alienate  all  pubUo  lots  or  parcels  of  hind 
within  tbelr  Jurisdiction:  and  tbey  aft«rwarda 
passed  an  ordinance  alleged  to  be  a  dedication  of 
certain  timbered  lands  to  the  oommon  use  ot  th* 
cltiaens.  Held,  that  tbe  corporation  bad  no  au- 
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•tnict,  dig,  or  cause  to  be  opened  rdj  caoaLs 
or  trenches  whatsoever  for  the  cooducling  of 
the  vater  of  the  riven  from  any  place  or  places 
it  deemed  fit,  and  raise  and  consUoct  such 
dykes,  mounds,  and  resern^rs  as  mtsbt  be  re- 
quired for  securing  and  canytng  a  full  supply 
of  pure  water  to  the  city  and  Its  inhabitants; 
enter  upon  and  surrey  such  lands  as  It  mif(ht 
473]  thiok  proper,  in  order  to  ascertain  *the 
best  mode  of  f  umisbine  a  supply  of  water,  and 
lay  and  place  any  nnmner  of  conduits  or  pipes 
or  aqueducts,  ana  cleanse  and  repair  the  same 
through  or  over  any  of  the  lands  or  streets  of 
the  city,  provided  the  same  should  not  be  an 
obstruction  to  commerce  or  free  circulation. 

The  18th  section  of  the  same  act  provided: 
"That  nothing  in  this  act  shall  be  so  construed 
as  to  prevent  the  city  council  from  granting  to 
any  person  or  persons,  contiguous  to  the  river, 
the  privilege  of  laying  pipes  to  the  river  ezclu- 
clvely  for  his  own  or  their  own  use." 

While  the  New  Orleans  Waterworks  Com- 
pany was  proceeding  under  the  above  legisla- 
tive enactment  constituting  its  charter,  the 
Louisiana  Constitution  of  1879  was  adopted. 
By  article  208  of  that  Constitution  it  was  pro- 
Tided:  "All  rights,  actions,  prosecutions, 
claims,  and  oonlracts,  as  well  of  individuals  as 
of  bodies  corporate,  and  all  laws  In  force  at  the 
time  of  the  adoption  of  this  Coastitutloa,  and 
not  inconsistent  therewith,  shall  continue  as  If 
the  said  Goostltutlon  had  not  been  adopted. 


thorltytf^dedicato  these  htods  to  tbe  common  use  of 
the  citizens;  and  ttaatao  iDjuDotlonouffbtnottob^ 
CTsatedrestrainJostbealteoatiooof ttieiii.  Wright 
T.  Victoria.  4  Tex  m 

Nor  can  the  presumption  be  indulged  that  tbe 
kvislature  lateaded  tbat  ordlaances  passed  br  tbe 
ctt7  should  besuperior  to,  and  take  tbe  place  ot.  tbe 
ireneral  law  of  the  state  upoo  the  same  subleot. 
March  v.  Com.  12  B.  Mod.  2Bi  Rothschild  t.  Darlen, 
4»  Oa.  SOS;  JeffOrsoD  Cltr  v.  Oourtmire,  9  Ho.  tSSSt 
Be  SloilB  OBI.  142:  State  v.  Olesoo.  SB  MIdd.  607. 

Citr  autborlttes  cannot,  br  ordinance,  declare 
Chose  acts  offenaee  against  the  city  irblcb.br  tbe 
ireneral  law,  are  deQoed  and  made  punishable  as 
offenses  against  tbe  state.  New  Orleans  v.  Hiller, 
7  La.  Ado.  651;  Brooklyn  v.  Tojnbee.  31  Barb.  282. 

Or<1lQances  other  tbao  those  passed  by  virtue 
of  an  express  rntnt  or  power  must  t>e  reasonable 
and  not  oppressive.  Boston  v.  Shaw,  1  Uet.  130: 
Com.  T.  Worcester,  8  Pick.  403;  State,  Delaware.  L. 
*  W.  R.  Co.  V.  East  Orange,  11  M.  J.  L.  127:  Kip  v. 
Fatersoo.  98  N.  J.  L.  298;  Dayton  v.  QulRley.  2D  N. 
J.  Bq.  77;  People  v.  Throop.  12  WeniJ.  183;  Com.  v. 
eteffee.  7  Bush.  161:  Ex  paru  Frank.  62  CaL  600. 28 
Am.  Bep.  IMS;  Hemphts  v.  Wioficld,  8  Humph.  707; 
Wateis  V.  Leecb,  8  Arjc  110;  Com.  v.  Robertson.  6 
CuBb.  438;  Fisber  v.  Harrfaburg,  2  Grant,  Cos.  291; 
Northern  Liberties  Comn.  v.  Norihem  Liberties 
Oas  Co.  12  Pa.  818;  Columbia  v.  Beasley,  1  Humph. 
23:,  34  Am.  Dec.  610:  Pedriok  r.  Bailey.  12  Gray.  ISl; 
Whyte  V.  NaatarlUe.  S  Swan.  984:  State  v.  Freeman. 
88  N.  B.  428:  Dunham  v.  Rocbester,  6  Cow.  462:  Tug- 
man  v.  Chicago,  76  III.  408;  Clason  v.  Milwaukee,  80 
Wis.  8in:  Baltimore  T.  Radecke,  4ft  Md.  217. 83  Am. 
Rep.  289;  Klrkham  v.  Russell.  76  Va.  96^  State  v. 
Jersey  City,  87  N.  J.  L.  848;  Oorrlgan  t.  Gage,  68 
Mo.  541. 

An  ordinance  cannot  be  held  to  be  unreasonable 
which  Is  eipreeely  authorized  by  tbe  legislature. 
A  Coal  Float  v.  Jeffersonvllle,  112  Ind.  19;  ChatEbcr- 
lain  V.  BvansTlIle,  TT  Ind.  M2;  State  v.  Oarke,  6< 
Mo.  17.  U  Am.  Bep.  <71. 

Wbeiiever  an  ordloanos  appeais  to  be  unreasoo- 
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But  the  monopoly  features  In  the  charter  of 
any  corporation  now  existing  in  the  state,  save 
such  as  may  be  contained  fa  the  charters  of 
railroad  companies,  are  heret^  repealed." 

After  this  constltullooal  provirion  took 
effect,  the  city  council  of  New  Orleans  passed, 
November  IS,  1883,  an  ordinance  allowing 
Robert  E.  Rivers,  the  lessee  of  the  St.  Charles 
Hotel  in  New  Orleans,  "the  right  of  way  and 
l>rivileKe  to  lay  a  water  pipe  from  tbe  Missis- 
sippi river,  at  any  pcHat  opposite  the  head  of 
Common  or  Gravier  streets,  through  either  of 
these  streets  to  said  hotel.  Its  front  and  side 
streets,  with  all  needed  attachments  and  appur- 
tenances, and  to  distribute  sud  water  through 
said  hotel  as  said  Rivers,  or  lessee,  may  denra 
from  said  pipes."  ete. 

Rivers  being  about  to  take  tbe  bencflt  of  this 
ordinance,  the  waterworks  company  com- 
menced suit  against  him  In  the  circuit  court  of 
the  United  States  for  tbe  eastern  district  of 
Louisiana,  In  which  it  sought  a  decree  perpet- 
ually restraining  him  from  laying  pipes,  con- 
duits, or  mains  in  the  public  streets  of  New 
Orleans  for  the  purpose  of  conveying  water 
from  tbe  Misdssippt  river  to  his  hotel.  The 
company  proceededln*that  suit  upon  the[474 
ground  that  It  had  a  valid  contract  witli  the 
state  and  city  for  an  exclusive  right  for  the  full 
term  of  fifty  years,  from  March  81,  1877,  of 
sapplying  the  cl^  of  New  Orleans  and  Its  In- 
habitaots,  ojtber  than  those  contiguous  to  the 


able  or  oppressive  It  may  be  dedaied  void.  Cool- 
ey.  Coast.  Llm.  4tb  ed.  243. 

The  question  of  reasonableDess  is  to  be  deckled 
by  the  court  and  on  the  facu  of  each  special  case. 
Hudson  Thome,  7  Paige,  261:  Austin  v.  Hurray. 
16  Pick.  121;  Boston  v.  Shaw,  1  Het.  laO;  Com.  r. 
Worcester.  3  Pick.  482;  Be  raodlDe,  6  Pick.  187, 17 
Am.  Dec.  861;  Poxson  v.  Sweet,  13  N.  J.  L.  190:  Com. 
T.  Stodder,  2  Cush.  682, 48  Am.  Dec  819;  Brooklyn 
V.  BresUn.  fi7  N.  Y.  691:  Ex  parte  Frank.  62  Cal.  608^ 
28  Am.  Bep.  64%  Buffalo  v.  WelMter,  10  Wend.  100c 
Dunham  v.  Boobester,  6  Oow.  462;  Koeedler 
Norrlstown,  100  Fa.  868, 46  Am.  Bep.  88i;  Stats  v. 
Jersey  City,  87  N.  J.  L.  848;  Clasoo  v.  MUwaukee.  80 
Wis.  318. 

And  the  presumption  Is  In  favor  of  Its  reasonable* 
ness  unless  tbe  contrary  appears  on  tbe  face  of  tbe 
ordinaooe,  or  Is  established  by  proper  evidence. 
Van  Hook  v.  Selma.  70  Ala.  881,  46  Am.  Bep.  tt. 

The  power  to  make  ordinances  must  not  only  be 
exercised  strictly  wltbtn  the  limits  of  tbe  obartw 
but  in  perfect  subordination  to  Hie  Constitution 
and  (reneral  law  of  tbe  land  and  tbe  rights  depend- 
ent thereon.  Burlington  v.  Kellar.  13  Iowa,  8S; 
Waters  v.  Leeob,8  Ark.  115;  State  v.  LaDit8ton.86 
N.  C.  08?;  Wasblnffton  v.  Hammond.' 78  N.  0.i88t 
Philadelphia  *  B.  B.  Co.  v.  Brvtn.  80  Pa.  71. 83  Am. 
Rep.  726;  Saranuah  v.  Huaaey,  21  Ga.  80:  State  v. 
Caldwell.  8  Ia.  Ann.  435. 

An  ordinance  which  is  repugnant  either  to  the 
Constitution  or  general  laws  Is  Ipso  foeto  void. 
Et  parte  Kubaok.  88  CaL  974.  9  L.  R.  A.  432;  Illi- 
nois C.  R.  Co.  V.  Bloomlngton,  76  Dl.  447:  Culllnao 
V.  New  Orleans.  28  La.  Ann.  102;  SUte.  Habn.  v* 
Hardy.  7  Neb.  877:  Wood  t.  Brooklyn,  U  Barb.  42&: 
UvlnirstOD V.Albany.  U  Ga.  22;  Wllkeabane aty 
Hospital  v.Luseme  County.  84  Pa.  SO;  Indianapolis 
V.  Indianapolis  Gaslight  &  C.  Co.  08  Ind.  SM:  Pester- 
fleld  V.  Vlckers.  8  OMw.  205;  State  v.  Caldwell  3 
La.  Ann.  436;  Haywood  v.  Savannah.  13  Go.  401; 
Savannah  v.  Hussey,  21  Ga.  80;  New  York  v.  Nich- 
ols, 4  Hill.  ZOB;  Philips  V.  Wlckbam.1  Paige.  080; 
Cowenv.  West3>oy,48fob.48;8cbenlerv.  Oom.8B 
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HiulMlppI  river,  with  water  from  tbat  stream 
hy  means  of  pipes  and  cooduita  placed  io  tbe 
■treeta  of  tbat  city,  aod  that  the  obligation  of 
that  cootract  was  protected  by  the  Constitution 
of  the  United  States  agatnst  Impairment  by  any 
act  of  the  state,  Rivera  claimed  the  right  to 
proceed  with  the  cooalruction  of  pipes,  mains, 
and  conduits  ander  the  authority  of  the  ordi- 
nance above  referred  to,  which  rested  for  its 
validity,  as  be  claimed,  upon  the  Constitution 
and  laws  of  Loul^aoa. 

The  bill  filed  by  the  Waterworks  Company 
against  Rivers  was  dismissed  Id  the  circuit 
f»)urt,  and  upon  appeal  to  this  court  the  judg- 
ment of  dismissal  was  reversed,  with  tbe  direc- 
tion to  enter  a  decree  perpetually  restraining 
Rivers,  as  prayed  for  Id  the  bill  filed  by  tbe 
waterworks  compaay.  The  opinion  to  Jtat 
Qrteaiu  Waterworka  Cb.  ▼.  Sivm,  116  0.  S. 
674  [39:  SSS],  states  fully  the  grounds  upon 
whiui  this  court  proceeded. 

In  1883  the  St.  Tammany  Waterworks  Com- 

Eany  was  organized  under  the  general  laws  of 
ouEslana  for  tbe  purpose  of  lurnlahiDe  and 
supplying  the  inhabitanta  of  the  city  orNew 
Orleans  and  other  localities  contiguous  to  the 
line  of  Its  works  with  an  ample  supply  of  clear 
and  wholesome  water  from  stieh  rivers, 
streams,  and  other  fountain  sources  as  might 
be  found  most  available  for  sucb  purpose  by 
means  of  pipes  and  conduits.   The  company 


being  about  to  take  stera  to  obtain  authority 
for  bringing  into  New  Orleans  the  waters  of 
the  Bogue  Falaya  river  In  the  parish  of  St 
Tammany,  and  dlatributlog  the  same  by  means 
of  pipes,  mains,  and  conduits  placed  in  Iba 
streets  of  the  city  parallel  with  those  con- 
structed by  the  New  Orleans  Waterworks 
Company,  tbe  latter  corporation  instituted,  ia 
the  circuit  court  of  the  United  Slates  for  the 
eastern  district  of  Louisiana,  a  suit  for  an  in- 
junction  to  restrain  the  other  company  front 
carrying  out  Its  scheme.  On  appeal  from  th» 
decree  of  the  circuit  court granting  the  injunc- 
tion, *lbIscourt  reaffirmed  the  priDciple>-r47& 
announced  in  tbe  Rivert  Ca$e,  saying:  "As  the 
exclusive  right  of  the  appellee  to  supply  the 
city  of  New  Orleans  aod  its  lobabltaots  with 
water  was  not  restricted  to  water  drawn  from 
the  Hiisissippi  river,  but  embraced  water  from 
any  other  stream,  it  is  Impossible  to  distin- 
guish this  case  Id  principle  from  tbat  of  Ne» 
Orlean$  Waterworks  Co.  v.  Bixiert,  tupra. 
Upon  the  authority  of  the  latter  case  It  must 
be  held  that  the  carrying  out  by  tbe  appellant 
of  its  scheme  for  a  ^stem  of  waterworks  la 
New  Orleans  would  be  in  rlolatioii  of  tb» 
rights  of  the  appellee,  and  that  the  state  Con* 
stitutloD  of  1879,  so  far  as  It  assumes  to  with- 
draw the  ezcluaive  privileges  granted  to  tbe 
appellee,  is  inconsistent  with  the  clause  of  tbe 
national  Constitution  forbidding  a  state  from 


Fa.  29. 78  Am.  Dec  336;  State  v.  LlDdMr.  U  Ark.  872; 
State  V.  aarke.  S4  Ho.  17,  li  Am.  Bep.  <71;  Clarke  v. 
Roclioster.  28  N.  T.  806;  State,  Whtte,  v.  Bajonoe. 
«  N.  J.  L.  811;  NewtOD  v.  Belger.  148  Mass.  698;  State, 
Loaler,  v.  Newark  Bd.  of  Healtb,  48  N.  J.  L.  458: 
Et  parU  Kearoey.  Sft  Cel.  £12;  Tolk  t.  Newark.  47 
N.  J.  L.  117:  Slate  v.  Rrittaln.  80  K.  G  681;  Oape 
Girardeau  v.  RUej.  72  Mo.  SW. 

Ordiaances  must  be  impartial  aod  of  iteneral  ap- 
plication;  special  and  uawarranted  dlsorlmlnHtlons 
in  particular  cases  are  oot  to  be  allowed.  Dill.  Hun. 
Corp.  1 823;  Soon  Hlng  v.  Crowley.  118  U.  8. 7U8  (28: 
UiS);  Sx  pane  Chm  Ten.  60  C^L  78:  Baton  Bouire 
V.  CremODlDl.  as  La.  Ann.  217;  Hudson  v.  Tbome,  7 
Paige.  S6i:  Chicago  v.  Riiinpff,  46  HL  90,  82  Am. 
Deo.  196;  De  Ben  v.  Gerard,  4  La.  Ann.  80;  Wbj-te 
v.  Nasbvtlle.  2  Swan,  861:  Zaoone  v.  Hound  Citr.  103 
HI.  6G2;  CltlzeoB*  Gas  ft  HUl  Oo.  v.  Etwood.  Ul  lod. 
83S. 

An  ordinaooe  must  t>e  certain  and  deflnlta.  It 
most  be  certain  In  Its  definition  of  tbe  offeara  and 
eertain  In  the  penalty  Inflicted.  Becker  v.  Wasta- 
iDKton.  M  Ho.  3B0;  Tappan  v.  Tounir.  9  Daly,  867: 
Bhreveport  v.  Bona.  86  La.  Ann.  1010:  San  Fran, 
etseo  Pioneer  Woolra  notorj  v.  Brickwedel,  60 
Cai.  166:  UcCoovtU  v.  Jersey  City,  89  N.  J.  L.  42. 

An  ordinance  In  oontraventloa  of  a  common 
rlgbt  ts  fold.  Hayden  Noyes.  6  Conn.  891;  WU- 
lard  V.  KUllnirworth,  8  Coon.  247;  Taylor  v.  Oris, 
wold,  UN,  J.Jj.  m.tl  Am.  Dec  8%  Clason  v.  MIL 
wBukee.  80  Wis.  818:  Stale  v.  Hott.  6t  Md.  297,  4S 
Am.  Rep.  lOS. 

Power  to  pass  ordinances  In  restialot  of  trade 
wilt  oot  be  presumed  under  a  tcoeral  Rrant  of 
power  to  a  municipal  eorporaUoo  to  pass  ordi- 
nances. Bx  parte  Frank.  S8  Osl.  606.  S8  Am.  Bep. 
642:  St.  Louis  V.  Grooe,  46  Mo.  674:  State  v.  Ftsber, 
as  Ho.  174:  St.  Paul  v.  Traeirer.  28  Minn.  218, 88  Am. 
Bep.  4«S:  Hayes  v.  Appleton,  U  Wis.  618. 

No  urdlnanoe  o(  a  mnntolpal  corporation  can 
lawfuHr  autborlie  the  creation  of  a  private  nuts* 
•Qce.  aod  it  follows  tbat  no  snob  ordinance  will 
Justify  him  who  creates  odsu  Mastenon  v.  Sbort, 
T  Robt  21L 
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Thoofth  generally  equity  will  not  Interfere  wltb 
proceedings  brought  to  punlsb  a  violation  of  mu- 
nicipal ordinances,  yet  there  are  exceptions  to  this 
rule.  Uorrls  Canal  &  B.  Co.  v.  Jersey  City.  18  N.  J. 
Bq.  202:  Marvin  Safe  Co.  v.  New  York.  88  Hun,  146; 
Sobwab  V.  Madison,  48  Ind.  B9;  Dodge  v.  CouDd* 
Bluffs.  S7  Iowa,  S60. 

Bqulty  will  not  restrain  leglslatloo  by  tbe  coun- 
cil of  a  municipal  corporation,  but  may  enjoio  tbe 
ofHcers  or  members  from  carryinir  oot  Olegal  leglS' 
latlon.  Poycr  t.  Des  Plalnes,  20  III.  App.  80;  Moore 
V.  Hoffman.  2  Cin.  Super.  Ct.  458;  Whitoey  v.  Neir 
Torib  20  Barb.  288. 

When  an  ordinance  on  appeal  or  error  has  l>eeo 
declared  void  by  a  court  of  competent  Jurisdiction, 
subsequent  actions  t>eKUD  under  the  same  ordi- 
nance  may  be  enjoined  on  tbe  ground  tbat  tbeyare 
vexarlous  and  oppressive.  Taylor  v.  Pine  Bluff.  8S 
Ark.  003:  Marvin  Safe  Co.  v.  New  York.38Huo,  lie- 
Equity  bas  Jurisdiction  toenjolnamuolclpal  cor* 
poratlon  from  enforcing  a  void  ordinance  at  tbe 
suit  of  any  person  Injuriously  affected  tht>rehy. 
Baltlmoie  v.  Radecke,  10  Md.  217. 88  Am.  Rep.  239. 

But  In  all  cases  tjefore  an  Injunction  can  be  de- 
creed to  restrain  a  corporation  from  tbe  abuse  of 
Its  fraocbisea  by  tbe  adoption  of  ordinances  or  acta 
wblcb  will  produce  Injury  to  Individuals  It  must 
appear  that  tbe  acts  complained  of  are  unauthor- 
ized and  Injurious,  and  of  sucb  a  character  thai 
full  and  adequate  relief  cannot  be  bad  at  law. 
West  V.  New  York.  10  Paige,  639;  Morris  Canal  &  & 
Oo.  V.  Jersey  City.  12  N.  J.  Bq.  258. 

An  Injunction  does  not  lie  to  prereot  a  mayor 
from  signing  an  ordinance  when  the  intended  or- 
dlnanoe  la  a  repeal  of  one  under  which  a  valid  cnn- 
traot  lias  tteen  entered  into.  New  Orleans  Elev. 
B.  Oo.  V.  New  Orleans.  89  La.  Ann.  W. 

Equity  will  not  lead  lU  aid  to  enforce  by  Injono- 
tloo  tbe  by-lavra  or  ordinances  of  a  municipal  cor- 
poratkm  restraining  an  act,  unleds  the  act  is  shnwa 
tobaaoolsanoe  p«-se.  Waupun  v.  Moore.  81  Wfa, 
4aOt  Hudaoa  v.  Tbome,  7  Paige,  VL 
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passing  any  law  Impairing  the  obligation  of 
coDtracla."  St.  Tammany  Waterworkt  Co.  v. 
J^Tew  Orteaiu  Waterwork*  Co.  120  3.  04,  67 
[30:  563,  6641. 

The  present  suit  was  brought  February  8, 
1894,  by  the  New  Orleans  Waterworks  Com- 

Eaoy  against  the  city  ol  New  Orleans.  The 
111  seta  out  the  foregoing  facta,  and  givea  the 
history  of  the  two  cases  to  which  reference 
lias  been  made. 

fx  farUier  allesed  that  after  the  aboTe  ad- 
-Jadfcations  the  defendant  contlnaed  to  make 
and  promulgate  ordinances  conferring  upon 
individuals  and  corporations  the  right  to  lay 
pipes  and  mains  through  the  streets  and  public 
ways  of  New  Orleans  to  premises  not  contigu- 
-ous  to  the  rivers  and  waters  with  which  satd 
pipes  and  mains  connected,  from  which  the 
-water  supply  Is  drawn  and  consumed  within 
the  dty  of  New  Orleans,  such  premises  not 
4wing  included  tn  the  proviso  in  the  plaintiCTs 
•charter  relating  to  the  owners  of  property  con- 
^guous  to  said  waters;  that  the  defendant  has 
continued  to  pass  and  promulgate  such  ordi- 
nances, and  threatens  to  continue  to  do  so  in 
the  future;  that  the  ordinances  set  forth  by 
copy,  and  contained  in  Exhibit  "0,*"  filed  with 
and  made  a  part  of  the  bill,  had  been  adopted 
and  promulgated  by  the  defendant  in  open  de> 
ilance  and  disregard  of  the  plaintiff's  rights: 
that  the  plaintiff  Is  advised  aud  believes  that 
the  said  ordinances  set  forth  in  said  Exhibit  "(7* 
constitute  but  a  portion  of  those  of  lilie  char- 
acter adopted  and  promulgated  by  the  defmid- 
476]  ant;  *that  In  nearly  all  instances  where 
said  ordinances  have  been  adopted  and  promul- 
gated the  parties  named  as  the  beoeflciaries  or 
grantees  Uierein  have  availed  themselves  of 
the  said  act  of  the  city  to  lay  pipes  and  mains 
through  the  streets  and  public  ways  of  the  city, 
and  established  pumping  machinery  to  draw 
water  through  stud  mains  for  a  water  supply; 
that  in  the  iustances  where  they  have  not  al- 
ready availed  themselves  of  this  supposed 
warrant  to  establish  waterworks  of  their  own 
they  are  intending  to  so  establish  pipes  and 
mains,  aod  wilt  do  so  unless  restrained  there- 
from by  the  courts;  and  that  none  of  the  prem- 
ises referred  to  in  said  ordinances  are  contigu- 
ous to  the  Mistisdppi  river,  or  within  the  pro- 
viso contained  In  the  plaintllTs  charier  and 
contract  with  the  state  relating  to  or  affecting 
the  owners  of  property  contiguous  to  the  river. 

The  bill  also  alleged  tliat  most  of  the  persons 
and  corporations  named  as  grantees  in  said  ordi- 
nances are  large  consumers  of  water,  and  but 
for  said  wrongful  actof  the  dtywouldbe  cus- 
tomers of  and  consumers  of  the  water  provided 
as  pubMcwatersuppIy  by  the  plaintiff;  that  the 
plaintiff  has  pipes  and  mains  so  located  that  it 
couM  supply  all  of  said  premises  with  water.and 
should  receive  recompeuse  and  profit  thereby; 
Chat  its  franchises,  ana  the  income  that  should 
accrue  to  it  from  public  water  supply,  have 
been  lessened  and  Its  revenues  diminished  by  a 
«umexceeding$30,0001n  the  paat,and  that  such 
4os8  of  income  and  revenue  is  conliouing,  and 
If  continued  during  the  lifetime  or  corporate 
■existence  of  the  plaintiff,  would  amount  to 
many  thousand  dollars  more;  that  many  of  the 
«aid  ordinances  of  the  city  of  New  Orleans 
complained  of  contain  on  the  face  thereof 
a  ooadltion  that  eaid  lioenie  or  grant  of  the 
«2 


right  to  lay  pipes  and  mains  and  pump  water 
from  the  river  shall  continue  only  during  the 
will  of  the  defendant;  that  In  the  cases  where 
that  provision  is  not  contained  in  thetext  of  the 
ordinances,  the  city  has  full  and  complete 
power  to  revoke  and  recall  such  fraudulent 
and  wrongful  grants  and  permissions  at  Its 
will,  and  thereor  cease  to  countenance  said 
wrongdoers,  or  lurDlsh  them  with  any  color- 
able right  to  coDtloue  and  maintain  said  pipes 
and  mains  ^  wrongfully  established, [477 
and  In  good  oonscieoce  should  recall,  revoke, 
and  expunge  all  of  said  pretended  ordinances 
and  regulations, of  its  own  motion,  without  com- 
pulsion, that  by  reason  of  the  said  wrongful 
acts  of  the  defendant,  and  the  large  number 
of  grants  and  privileges  made  by  the  city,  it  Is 
prMtically  impossible  for  the  plaintiff  to  obtain 
full  and  adequate  relief  through  proceedings 
Instituted  agaiost  the  said  several  persons  and 
corporations  receiving  said  supposed  grants 
and  authority  to  estabtish  pipes  and  pumping 
machinery  for  the  purpose  of  drawing  water 
from  the  Mississippi  river  by  reason  of  the 
great  delays  and  the  enormous  expense  of  liti- 
{ntiog  with  so  many  several  defendants,  and 
Uie  muUiplicIty  of  suits  and  actions  necessary 
to  restrain  said  wrongful  acts  by  proceeding 
against  the  several  supposed  grantees. 

It  was  further  alleged  that  the  defendant 
and  other  persons  proposing  to  assail  the  plain- 
tiff's rights  contend  that  there  are  ambiguitv 
and  uncertainty  in  ihe  18th  section  of  plaintiff^s 
charter;  that  at  the  time  of  the  acceptance  of 
Its  charter  and  grant  the  plaintiff  was  advised, 
and  it  believes  correctly,  that  satd  1 18  could 
only  lawfully  be  construed  as  conferring  upon 
the  city  the  right  to  grant  the  privilege  of  lay- 
ing pipes  to  snch  person  or  persons,  or  cor- 
porations, as  may,  at  the  time  of  such  grant,  be 
the  owner  of,  or  In  the  lawful  possession 
of,  real  estate  or  property  extending  down  to 
the  river  front  and  touching  the  said  river, 
and  having  ripariao  rij^ts  on  the  banks  of  said 
river,  subject  only  to  such  public  servitude  or 
right  of  way  as  may  be  impressed  upon  said 
property  by  the  operation  of  the  general 
statutes  of  Louisiana,  bearing  upon  servitudes 
attaching  to  public  waters,  relating  to  the 
right  of  the  public  to  moor  and  unloul  vessels 
at  suc^  hauks,  and  a  right  of  way  for  travel,  or 
public  roads  on  or  aloog  the  banks  of  such 
waters,  and  the  servitude  or  right  the  public 
may  have  to  occupy  the  banks  of  rivers,  and 
to  establish  levees  or  embankments  to  prevent 
overflow,  where  such  public  waters  are  sub- 
ject or  liable  to  overflow,  from  any  cause; 
that  the  defendant  and  others  allege  and  insist 
that  such  construction  does  not  express  the  in- 
tent of  the  legislature  of  the  state  In  granting 
said  franchises,  and  Insist  upon  a  construction 
and  range  *for  §  18,  which,  If  correct,  [47S 
would  destroy  the  plaintiff's  rights  and  privi- 
leges conferred  under  and  by  Its  charter,  in  so 
far  as  the  same  relate  to  the  territory  and  limit 
within  which  the  plaintiff  has  the  exclusive 
right  to  furnish  public  water  supply  throogb 
pipes  and  mains;  that  this  alleged  ambiguity 
has  given  rise  to  serious  contention,  has  al- 
ready caused,  and.  If  continued,  will  In  the 
future  cause,  the  plaintiff  much  contention, 
litigation,  expense,  loss,  and  damage;  that  it  is 
important  that  the  tnie,  actual,  and  proper 
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«ODstructIoD  of  said  g  18,  and  the  proviso 
therein  contafned,  should  be  judicially  ascer- 
tained and  decreed;  that  the  court  should  ad- 
judge, decree,  and  declRre,  as  between  tbe 
plaintiff  and  tbe  defendant,  tbe  true  and 
«ctual  meaning  and  coDstructioa  of  said  sec- 
ttloD  and  proviso,  in  order  tbat  all  future  dis- 
putes and  contentions  in  relallon  thereto  may 
be  at  an  end,  and  tlie plaintiff  have  knowledge 
«f  Its  actual  rights  in  tbe  premises;  tbat  tbe 
plaintiff  is  remediless  In  a  coort  of  law.  and 
therefore  applies  and  appeals  to  the  court 
•itting  in  equity,  having  peculiar  and  full 
power  and  jurisdiction  in  the  premises  by 
virtue  of  tbe  Constitution  and  laws  of  tbe 
United  States;  and  that  all  of  said  actings  and 
<lolDgs  of  the  defendant  are  contrary  to  equity 
and  good  conscience,  and  tend  to  the  mani- 
fest wrong,  injury,  and  oppression  of  tbe 
plaintiff. 

Tbe  relief  sought  by  the  bill  is  a  decree  de- 
teroiinlog  to  what  class  tbe  property,  owner- 
ebip,  or  possession  of  tlie  property  specified 
contained  in  tbat  g  18  applies,  and  establish- 
ing and  deflnlog  the  limit  beyond  which  tbe 
defendant  has  no  power  under  said  state  legis- 
lation to  authorize  any  person  or  corpomtTon 
10  Invade  tbe  plaintin's  exclusive  rights  by 
laying  pipes  and  drawing  water  from  tbe 
Mississippi  river  or  other  public  waters;  tbat 
it  be  also  adjudged  and  decreed  that  tbe  rights 
conferred  upon  the  plaintiff  are  those  declared 
4n  1/ew  (Mean*  Wateneorki  Oa.  y.  Invert,  115 
U.  S.  674  f29: 525],  and  in  ihe  case  of  iV«u>  Or- 
iean*  'Wateru>ork$  Go.  v.  St.  Tammany  Water- 
■work*  Co.  120  U.  S.  04.  07  [SO:  563,  564];  tbat 
the  plaintiff  is  lawfully  entitled  to  have  for 
«nd  during  the  period  named  in  said  act  of  in- 
corporation all  of  the  exclusive  rights  and  priv- 
lleses  named  and  sot  forth  therein;  that  all  the 
•470]«aid  acts,  'resolutions,  and  grantasought 
to  be  made  by  the  defendant  to  persons  or  cor- 
porations, not  being  possessors  or  owners  of 
property  not  touching  the  banks  of  tbe  Missls- 
alppl  river  within  the  parish  of  Orleans,  are 
oufl,  Told,  and  of  no  effect;  tbat  defendant  be 
ordered,  adjudged,  and  decreed,  wltbln  a  time 
ceriain,  to  be  named  In  the  decree,  to  recall, 
expunge,  repeal,  and  cancel  each  and  all  of 
«ald  alleged  ordinances,  resolutions,  grants,  or 
licenses  so  made  by  it,  since  the  date  the  plain- 
tiff became  InveetM  with  said  exclusive  rights, 
•ave  only  such  grants,  permits,  ordinances,  or 
resolutions  as  relate  to  or  are  confined  to  prop- 
erty and  premlsea  eontiguoua  to  the  Mlfsis- 
«ippi  river;  and  that  in  the  event  defendant 
«lial1  neglect  or  refuse  in  some  public  way  to 
declare  the  same  recalled,  canceled,  annulled, 
and  avoided  within  a  time  specified  in  such 
decree,  tbe  court  will  declare,  adjudge,  and 
decree  the  same,  and  each  and  all  of  them,  to 
be  absolutely  null  and  void  ud  of  no  effect, 
•ud  as  conferring  no  rights  or  authority  what- 
soever, nor  lawful  reason  for  tbe  invasion  of 
the  plaintiffs  said  exclusive  rights. 

Tbe  plaintiff  asked  tbata  writ  of  Injunction 
be  issued,  inhibiting  and  forbidding  the  city 
cf  New  Orleans,  its  council,  officers,  agents, 
«r  departmente,  from  granting  or  allowing  to 
any  person,  persons,  or  corporation  any  fur- 
ther or  other  like  grants,  licensea.  privileges, 
or  warrants  In  any  form,  on  the  face  thereof 
•asumlng  to  grant  unto  any  person,  persons,  or 
l«4  U.S. 


corporation  any  right  or  privilege  to  lay  or 
maintain  any  pipes,  mains,  or  conduits  from 
^e  MiBslssippi  river  across,  along,  or  through 
any  public  place  or  territory  within  tbe  limits 
of  New  Orleans,  where  said  premises  are  not 
contiguous  to  the  Mississippi  river:  also,  tliat 
It  be  adjudged  and  decreed  tbat  In  so  far  a& 
the  matters  were  In  issue  and  Utl^ed  in  said 
cause  of  the  said  Kew  Orlea'ns  waterworks 
Company  against  tiie  Bt.  Tammany  Water- 
wocks  Company,  the  judgment  and  decree 
therein  determined  the  rights  of  tbe  plalnilff. 
as  between  it  and  tbe  city  of  New  Orleans,  be- 
yond further  contention  and  dispute,  and  tbat 
the  defendant  "be  compelled  to  abide  by,  ot>- 
serve,  and  enforce  the  same;"  and  that  such 
decree  be  carried  into  full  totcn  and  effect  by 
such  proper  order,  judgment,  *or  decree  [480 
therein  as  might  be  necessary  to  accomplish 
tbat  end  and  compel  obedience  to  its  provisions. 

Tbe  circuit  court  sustained  a  demurrer  to 
tbe  bill,  and  dismissed  tbe  suit  with  costs  to 
the  cily. 

It  appears  from  tbe  bill  of  complaint — the 
facta  tho^n  set  forth  Iwing  admitted  by  de* 
raurrer — tbat  the  city  of  New  Orleans  has  by 
ordinances  granted  to  a  large  number  of  cor- 
porations, associations,  ana  individuals  the 
privilege  of  laying  pipes  in  its  streets  for  the 
purpose  of  convevlng  water  to  tbeir  respective 
premises  from  the  MisHissippi,  These  ordi- 
nances, tbe  plidntJff  contends,  are  In  deroga- 
tion of  its  rights  and  privileges  as  heretofore 
declared  and  adjudged  by  this  court  In  tbe 
Riven  and  St.  Thmmanjf  Gate*.  None  of  the 
parties  for  whose  benefit  the  ordinances  above 
referred  to  were  passed  were  brought  before 
the  court  or  given  an  opportunity  to  be  beard. 
Nevertheless,  the  plalatlff  seeks  a  decree  not 
only  declaring  those  ordinances  to  he  null  and 
void,  but  reoulring  the  city,  within  a  named 
time,  to  recall,  expunge,  repeal,  and  cancel 
each  ordinance  tbat  does  not  relate  to 
premises  contiguous  to  the  Mississippi  river, 
and  if  the  city  does  not,  within  such  time,  and 
in  some  public  way,  cancel  and  annul  those 
ordinances,  then  tbat  the  court,  in  this  suit, 
shall  adjudge  and  decree  them  to  he  null  and 
void  as  illegally  interfering  with  the  rights  (Mf 
theptalatlli. 

We  do  not  suppose  tbat  any  precedent  can 
be  found  that  would  justify  a  court  of  equity 
in  giving  such  relief.  A  decree  declaring  the 
ordinances  in  question  void  would  have  no  ef- 
fect tn  law  upon  the  rights  of  the  beneficiaries 
named  in  the  ordinances;  for  in  the  absence  of 
the  parties  interested  and  without  their  having 
an  opportunity  to  be  beard,  the  court  would  be 
without  jurisdiclion  to  msike  an  adjudication 
affecting  them.  Such  a  decree  would  appear, 
upon  the  very  face  of  the  record,  not  to  be  due 
process  of  law,  and  could  be  treated  every- 
where as  anulllly.  Windmr  v.  MeV^h,  98 
U.  8.  274,  277  [28:  814,  916];  Pennoyer-v.  Xeff, 
95  U.  8.  714.  788  [24:  566,  672];  ScoU  v.  Jf«. 
Ifeal,  154  U.  8.  84,  46  [S8:  896.  9031. 

Ought  tbe  court  to  have  proceeded  to  a  de- 
cree, or  held  the  bill  to  besumcient  for  relief,  as 
between  ihe  plaintiff  and  tlie*cil;T  In  [481 
effect,  a  decree  is  asked  against  the  city  reas- 
sertiog,  for  its  guidance  In  tbe  future,  tbe  prin- 
ciples announced  in  tbe  jRt'Mrs  and  St.  Tamma- 
ng  Oiaet,  and  Informing  it  that,  in  passing  ttio- 
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ordtaanrpscomplBlDGd  of,  IthaddonoT^olenoe 
to  those  principles.  But  of  what  avail  would 
such  a  decree  be,  if  the  city  conaci),  the  mem- 
bers of  which  are  not  before  the  coort,  were 
left  free  to  enact  ordinaDces  grantfnfc  to  other 
parties,  ta  violatioD  of  the  plaioUfTs  rights, 
the  prlTilege  of  plscia^  pipes  ln>  the  streets  of 
the  city  through  which  to  coovej  water 
from  the  Mfsslsslppi  riTcr  to  their  respective 
premlaeef  If  it  be  said  that  a  floal  decree 
■gtUost  the  city,  enJoiulDg  it  from  mnkiog 
■nch  giBDts  in  the  future,  will  control  the  fu- 
tan  action  of  the  dty  couocll  of  New  Or- 
leans, and  will  therefore  tend  to  protect  the 
plaintiff  Id  Its  rights,  cor  answer  is  that  a 
conrtof  equity  cannot  properly  Interfere  with, 
or  in  advance  restrain,  the  discreiion  of  a 
municipal  body  while  ft  Is  in  the  exercise  of 
powers  that  are  l^tslatlve  In  their  character. 
It  ought  not  to  attempt  to  do  Indirectly  what 
it  could  not  do  directly.  In  view  of  the  ad- 
judged cases,  it  cannot  be  doubted  that  the 
legislature  may  delegate  to  municipal  assem- 
blies the  power  of  enacting  ordinaoces  that  re- 
late to  local  matters,  and  that  such  ordinances, 
if  legally  enacted,  have  the  force  of  laws 
pasara  by  the  legislature  of  the  state,  and  are 
to  be  respected  by  all.  But  the  courts  will 
pass  the  line  that  separates  judicial  from  leg- 
isl&ttve  authority  If  by  any  order  or  In  any 
mode  they  assume  to  control  the  discretion 
with  which  municipal  assembllesare  invested, 
when  deliberating  upon  the  adopUon  or  re- 
jection of  ordloanoes  proposed  for  their  adop- 
tion. The  passage  of  ordloanoes  by  such 
bodiea  are  le^slative  acts  which  a  court  of 
equity  will  not  ealoln.  Chicago  v.  Bvam,  24 
HI.  52,  67;  Det  Moinei  Qtu  Co.  v.  Bet  Mointt, 
44  Iowa,  603,  1  Am.  Rep.  256;  1  Dill.  Hun. 
Corp.  g  808,  and  notes;  3  Hleb,  Inj.  6  1246. 
If  an  ordinance  be  passed  and  is  InTalid,  the 
jnrlsdlcUoa  of  the  courts  may  then  be  invoked 
lor  the  protection  of  private  rights  that  may 
be  violated  by  its  enforcement.  Page  v.  Bal- 
timore, 84  Bid.  558.  664;  Baltimore  v.  liadeeke, 
40  Hd.  217,  281,  83  Am.  Rep.  239. 

As  no  decree  can  be  properly  rendered  that 
4821wlll  sffect  the  *rlgbta  of  the  beneficiaries 
named  in  tbeordinaoceseoacted  before  this  suit 
was  commenced, — such  beneficiaries  not  being 
before  the  court,--«  oourtof  equity  ought  not, 

S'  any  form  of  pro<»eding,  to  Interfere  with 
B  course  of  proceedings  in  the  city  council 
of  New  Orleans,  and  enjoin  that  branch  of  its 
municipal  government  from  hereafter  passing 
ordinances  similar  to  those  heretofore  enacted 
and  which  are  alleged  to  be  obnoxious  to  the 
plaints  rights.  The  mischievous  conae- 
quences  that  may  result  from  the  attempt  of 
courts  of  equity  to  control  the  proceedings  of 
municipal  bodies  when  engaged  in  the  conaid- 
eration  of  matters  entirely  legislative  in  their 
character  are  too  apparent  to  permit  such  lii- 
dicial  action  as  thu  suit  contemplates.  We 
repeat  that  when  the  dty  conndl  ahall  pass  an 
ordinance  that  Infringes  the  rights  of  ti>e  plain- 
tiff, and  is  unconstitutional  and  void  as  impair- 
ing the  obligation  of  Its  contract  with  the  state, 
it  will  be  time  enough  tor  equity  to  interfere, 
and  by  Injunction  prevent  the  execution  of 
such  ordinance.  It  the  ordinances  already 
passed  are  in  dentation  of  the  plaintiff's  con- 
tract rights,  their  enforcement  can  be  pre- 
£84 


vented  by  appropriate  proceedings  institulc4 
directly  agaiust  the  parties  who  spek  to  have 
the  benfflt  of  them.  This  m&y  involve  the 
plaintiff  in  amultiplicity  of  actions.  Buithat 
circumstance  cannot  justify  any  such  decrea 
as  it  asks. 

Upon  the  grounds  we  have  indicated,  and 
without  considering  the  merits  of  the  case, 
th«  decree  beiow  must  be  affirmed. 


W.  B.  GRIMES  DRY  GOODS  COM- [488 
PANT,P?ir.  in  EhT., 
». 

JOHN  MALCOLM  and  Paul  Waple^ 
Trustee. 

(Ses  B.  C  Beporter^  ed..  "Oritneg  Dry  OoodB  Co.  v. 

JfaleoliM,"4S8-U&) 

Intirument  construed  to  be  a  mortgagespenat 
questions  for  a  jury— statemsnts  of  mortgagor ^ 
uihen  not  evidence. 

L  An  tnstoniiient  whloh  transfeis  property  to 
another  In  trust,  and  provides  that  U  the  maker 
shall  pajr  certain  debft  tberelo  named  by  a  cer- 
tain time  It  ahall  be  void,  but  If  he  fails  to  so  par, 
thea  the  other  party  Is  to  seil  the  property  and 
par  the  ezpeosee  and  those  debts,  and  tbe  balance. 
If  any,  to  tbe  malter,  is  a  momraBe.  and  sot  an 
aaslvoment  for  oredltors.  under  tbe  lawa  ot  Ar- 
kansas, altboatrh  it  tranafera  tbe  poascaslon  of  tb» 
propertj. 

A  Tbe  sabmlsdoo  of  special  questions  of  fisot  to 
tbejnry.  In  accordance  with  tbe  atatapEBOUoe,l» 
In  tiiO  discretion  of  a  Federal  court. 

&  Btatementa  by  tbe  mortgagor,  made  after  tb* 
exeontlon  of  a  mortvaite  and  delivery  of  pone^ 
ston  under  it,  as  to  what  he  Intended  tbe  tnatra- 
meot  to  be,  cannot  be  given  in  evidenoe  toaffeet 
tberlghtsof  tbe  mortgagee. 

i,  BefiMslof  tbeoomttopermitoneof  thejnroia 
wtao  tiave  handed  in  a  sealed  verdict  to  cbanjre 
bla  vote  la  not  ground  of  reversal,  tf  on  ttaeevl- 
dence  the  oourt  could  have  peremptorily  in- 
atruetod  tbe  Tetnm  of  sncb  a  verdict. 

[Na  6a] 

Argued  and  Submittid  October  gl,  1896.  Decided 
November  SO,  189$. 

IN  ERROR  to  tbe  United  States  Circuit 
Coort  of  Appeals  for  the  Eighth  Circuit  to 
review  a  judgment  of  that  court  affirming  tbe 
judgment  of  tbe  United  States  Court  for  the 
Indian  Territory,  Second  Judicial  Division,  in 
favor  of  the  defendants,  John  Malcolm  and 
Paul  Waples,  Trusiee,  as  to  ihc  property  in  con- 
troversy, in  an  action  brought  by  the  W.  B. 
Grimes  Dry  Goods  Company,  plaintiff.  Af- 
Jirmed. 

See  same  case  below,  19  U.  S.  App.  229,  Sft 
Fed.  Rep.  670. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  O.  B.  Denlaon*  EtUs  A  Obok,  and 
N.  B.  Maxey  for  plaintiff  in  error, 

Mr.  Arthur  O*  Mosel^  for  defendant* 
in  error. 

Mr.  Justice  Harlu  ddlvered  th«  opinion 
of  the  court: 

This  action  was  brought  by  the  pldntlff  In 
error,  a  Missouri  corporation,  In  the  UnlteA 
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8Ut«a  court  (or  the  Indian  territory,  lecoDd 
}ndIcUl  divisloo,  to  recover  from  Malcolm, 
one  of  the  defendants  la  error,  the  sum  of 
$1,840,  alleged  to  be  dae  the  plaintiff  on  open 
account  for  goods,  wares,  and  merchandise 
4841*80ld  anddellveredbrit  to  Malcolm.  The 
plainuff  alleged  that  $1,200  of  the  account 
was  due,  and  that  the  remainder  thereof  was 
to  become  due;  also,  that  Malcolm  bad  sold, 
cooTeyed,  or  otherwise  disposed  of  his  prop- 
erty  or  suffered  or  permitted  it  to  be  sold 
with  thelntent  to  cheat  or  defraad  hla,credtt- 
i»n  or  to  hinder  or  delay  them  In  the'collec- 
tiOD  of  tbelr  debts.  ▲  writ  of  atiachment 
based  upon  affidavit  was  issued  and  .levied 
upon  one  storehouse  and  fixtures,  one  stock 
of  general  merchandise,  and  one  gin  house  and 
aawmlll  as  the  property  of  Malcolm.  Mal- 
colm filed  an  affidavit  controverting  the 
grounds  of  the  attachment. 

By  leave  of  the  court  the  appellee  Waples  in- 
terpleaded, alleging  that  st  the  time  of  the 
filing  of  thesuit  and  of  the  levying  of  the  at* 
tachment,  he  was  rightfully  in  possession 
and  control  of  the  attached  property  in  virtue 
of  an  Instrumentof  wriiing  executed  by  Mal- 
colm on  the  19th  day  of  JsauaTy,  ]891,  at  Du- 
rant,  in  the  Indian  territory,  at  which  time 
Malcolm  was  in  rightful  possession  and  con- 
trol of  the  property;  that  at  the  time  of  the  ex- 
ecution and  delivery  of  that  instrument  Mal- 
colm delivered  to  bim,  Waples,  actual  pos- 
session of  such  property;  that  when  the  prop- 
erty was  teitfid  be  notified  the  United  States 
marshal  of  his  clidm  to  It,  and  demanded  pos- 
sessioo;  that  said  instrument  "  was  and  Is  a 
mortgage  with  power  of  sale;  that  the  same 
was  Intended  by  said  defendant,  John  Mal- 
oolm,  as  a  security  for  certain  debts  therein 
enumerated,  and  was  so  accepted  by  Inter- 
pleader." 

The  above  Instrument  recited  that  Malcolm 
does  "  bargain,  sell,  and  deliver "  to  Paul 
Waples  certain  described  personal  property. 
Including  the  property  attached  In  this  case, 
"  to  have  and  to  bold  the  same  unto  the  said 
Paul  Waples,  and  his  successors  In  this  trust 
forever."  The  condition  of  theconveyance  Is 
recited  to  be:  ■*  Whereas  I  am  indebted  to 
the  Leeper  Hardware  Company  $3,008.38;  and 
to  Waples  Platter  Company,  two  notes  ag- 
gregatiac  $740.  not  including  Interest  or  at- 
torney'sfeee  and  an  open  account  for  $208.S0; 
and  to  Lingo,  Waples,  &  Company,  two  notes 
aggregating  $899.30,  not  includtng  interest 
or  attorney's  fees;  and  to  Waterman,  8tarr,  A 
Company,  $334.00;  and  to  Burton,  Lingo,  & 
48JS]CompBuy,  *$184;and  tojohn  R.Garr  es- 
tate $143.90;  and  to  various  other  parties,  named 
In  schedules  '  A '  and  '  B  *  hereto  annexed 
and  made  a  part  hereof,  In  the  sums  set  oppo- 
site their  respective  names.  Now  If.  at  any 
time  within  sixty  days  from  this  dale,  I  pay 
off  and  discbarge  all  of  the  indebtedness  de- 
■cribed  aforesafd,  including  interest,  then  this 
conveyance  shall  be  null  and  void,  and  of 
BO  further  force  or  effect,  and  said  goods, 
merchsndlse,  and  property  shall  be  restored  to 
me.  But  if  I  fail  to  pay  all  of  said  indebted- 
ness with  accrued  interest.  If  any,  within  sixty 
days  aforesaid,  then  said  Paul  Waples,  or  his 
successors,  shall  have  the  right,  and  it  shall 
be  his  duty  at  the  expiration  of  said  six^ 
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days,  after  first  advertising  the  time,  terms, 
and  place  of  sale  for  ten  days  previous  to  tb» 
day  of  sale,  ...  to  sell  all  of  the  aforesaid 
pro^HCrty  then  on  hand  st  public  outcry,  (or 

It  was  further  provided  In  that  Instrument- 
that  Waples  should  take  exclusive  possession 
of  the  persona]  property  In  person  or  by  fai» 
agents  or  employees,  and  snould  have  the- 
right  to  sell  the  merchandise  In  the  due 
course  of  business  for  cash  only.  The  money 
reslized  from  the  sale  of  the  property,  or 
any  portion  thereof,  was  to  be  appropriated 
first  to  the  payment  of  the  reasonable  ex- 
penses "of  executing  this  trust;" next  to  tbe- 
payment  of  the  claims  of  certain  partle* 
named;  then  to  the  payment  of  creditors,  first 
those  named  in  schedule  "A,"  then  those 
named  In  schedule  "B,"each  set  to  be  paid 
in  full,  and  if  not  enough  to  all,  then  to 
be  paid  on)  rata;  the  utance.  If  any,  left  in 
the  hands  of  Waples  was  to  be  paid  to  Mal- 
colm. 

The  plalnUff  filed  a  reply,  controverting  all 
the  allegations  of  Waples  pleading,  sod  de- 
nying that  Waples  was  In  possession  and  con- 
tr61,  and  entitled  to  possession  and  control* 
of  the  attached  property,  or  that  the  Instru- 
ment referred  to  was,  or  is  or  was  Intended  to 
be,  a  mortgage  with  power  of  sale.  It  aver- 
red that,  as  to  It,  "the  said  Instrument  and 
all  actsdone  by  said  Malcolm  and  said  Waplea 
in  connection  with  the  execution  thereof,  and 
all  sets  done  by  eltber  of  them  or  by  any  per- 
son under  and  bv  virtue  of  It,  are  and  ever 
have  been  fraudulent  and  tended  to  hinder  and 
delay  plaintiff  In  the  'collection  of  thHr  [4Sft 
debt,  and  was  contrived  and  Intended  with 
the  fraudulent  intent  to  cheat,  hinder,  or  de- 
lay the  plidntlfl  and  the  creditors  In  ibe  col- 
lection of  tti  and  their  debt,  and  waa  and  i» 
void." 

The  reply  fartber  alleged  "ttiat  the  said 
instrument  vras  and  la  a  deed  of  assignment, 
and  as  such  is  in  violation  of  the  law  gov- 
erning voluntary  assignments,  and  was  and  la 
wholly  void,  and  the  said  Interpleader  never 
acquired  any  rigbta  under  the  same,  and  it 
never  gave  him  any  rlghtHo  the  poasesslon  of 
the  property  attached  In  this  action,  and  that 
said  Waples  never  had,  and  has  not  now, 
under  and  br  ^rtue  of  the  said  Instrument, 
any  right  to  take  or  hold  possession  of  the 
said  property,  and  has  no  right  to  recover 
the  same  In  this  action." 

Judgment  was  taken  by  the  plaintiff  against 
Malcolm  for  the  amount  of  the  debt  due  from 
him,  and  the  cause  bav^  been  tried  be- 
tween the  plaintiff  and  ^plea,  ai  well  as 
upon  the  Issue  raised  by  the  attachment,  the 
Jury  found  for  Malcolm  on  the  latter  Issue  and 
for  Waples  as  to  the  property  In  controversy. 
Judgment  upon  that  verdict  having  been  en- 
tered, a  writ  of  error  was  prosecuted  to  the 
United  States  circuit  court  of  appeals  for  the 
eighth  circuit,  and  the  judgment  of  the  eonrt 
in  the  Indian  territory  was  affirmed.  19  U. 
S.  App.  339,  08  Fed.  Rep.  670. 

The  fundamental  question  In  this  case  la 
whether  the  instrument  of  January  19, 1891, 
executed  by  Malcolm,  is  a  deed  of  trust  In  the 
nature  of  a  mortnge,  or  of  a  deed  of  assign- 
ment for  tbe  benefit  of  creditors.  This  Instru- 
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tneot  was  before  the  circuit  court  of  appeals 
•of  the  ei'ilith  circuit  in  Bainwater  JJ'iog&er 
Bat  Cd.  T.  Ifat&dm,  10  U.  B.  App.  249,  01 
Ped.  Rep.  734, 7S7,  and  tbat  court  licld  It  to 
Y>e  a  deed  of  tnut  In  the  nature  of  a  mort- 
,£age — the  legal  equlvftleot  of  a  mortgage 
-with  a  power  of  sale — upon  the  authority  of 
the  decisions  of  the  supreme  court  of  Arkan- 
MS  construing  the  statute  of  that  slate  regu- 
lating assignments  for  the  benefit  of  credit- 
•ors;  which  statute  became  a  part  of  the 
law  of  the  Indian  territory  under  the  act  of 
•Goneress  of  May  8,  1890  (36  Stat,  at  L.  81, 
-04,  chap.  183,  §  81). 

Bvthe  statutesof  Arkansas  relating  to  assign- 
4871menUitl8*proTided:  "Sec.  80S.  In  all 
-cases  in  which  any  person  shall  make  an  assign- 
ment of  any  property,  wheUier  real,  personal, 
mixed,  or  cboses  in  action  for  the  payment  of 
debts  before  the  assignee  thereof  shall  be  en- 
litled  to  take  possession,  sell,  or  In  any  way 
manage  or  control  any  property  so  assigned, 
he  shall  be  required  to  file  In  the  office  of  the 
•clerk  of  the  court  exercising  equity  jurisdic- 
tion a  full  and  complete  inventory  and  descrip- 
tion of  such  property,  and  also  mtike  and  exe- 
-cute  a  bond  to  the  state  of  Arkansas  In  double 
the  estimated  value  of  the  property  In  said  as- 
laigament,  with  good  and  sumcient  security, 
to  be  approved  by  the  clerk  of  said  court,  con- 
•dttioned  that  such  assignee  shall  execute  the 
trust  confided  to  him,  sell  the  property  to  the 
best  advantage,  and  pay  the  proceeds  thereof 
to  the  creditors  mentioned  in  said  assignment 
according  to  the  terms  thereof,  and  faithfully 
perform  the  duties  according  to  law."  Act 
Teb.  16,  1839,  %  1,  as  amended  by  act  Feb.  38, 
1888,  Mansfield,  Dig.  1884,  p.  319. 

If  the  instrument  executed  by  Malcolm  was, 
within  the  meaning  of  the  statute,  an  assign- 
ment  for  the  benefit  of  creditors,  then  Waples' 
possession  of  the  property  was  nnautborlzed, 
for  he  did  not  comply  wlUi  the  provisions  of 
the  statute  by  filing  the  Inventory  and  giving 
the  bond  required. 

In  Richmond  v.  Miuimppi  MUIm,  S3  Ark.  81 
H  L.  R  A.  413],  the  court  said:  "We  do  not 
hold  that  the  giving  of  one  or  more  mortgages, 
^e  confession  of  Judgments  or  other  means 
«dopted  to  give  security  or  preference,  consti- 
tute necessarily  or  even  ordinarily  an  assign- 
tnent.  But  we  do  hold  that  where  one  or 
.more  instruments  are  executed  by  a  debtor.  In 
whatsoever  form  or  by  whatsoever  name,  with 
the  intention  of  having  them  operate  as  an  as- 
■signment,  and  with  the  Intention  of  granting 
the  propf^y  conveyed  absolutely  to  the  trus- 
tee to  raise  a  fund  to  pay  debt!,  tbe  transaction 
■constitutes  an  assignment."  Ttie  doctrines  of 
that  case  were  affirmed  In  Feeheimer  v.  Jtobert- 
*on,  53  Ark.  101, 104,  the  court  saying:  "The 
confidence  of  the  mortgagors  that  no  surplus 
would  result  to  them  in  this  case  is  apparent 
from  the  deeds,  as  also  from  the  testimony. 
The  purpose  was  to  devote  the  properly  to  the 
paymeniof  debts.  This  may  be  accomplished 
-48S]by  either  a'mortgageor  an  assignment. 
The  question  is,  Have  the  grantors  by  slipula- 
tionsfn  thedeedsorbytbeirBgreemenlsand  acts 
Impressed  the  character  of  a  trust  for  creditors 
upon  this  transaction?"  In  Bci>Kn  v.  Tomlin- 
man,  54  Ark.  330.  388, 384.  where  the  question 
waa  whAher  a  certain  iDsirument  was  to  be 
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taken  as  a  mortgage  given  to  aecure  a  d^  or 
a  deed  of  asalgnmeal  lor  the  iMnefit  of  credi- 
tors, the  court  said:   "Tha  lostrament  relied 

upon  by  Toralioson,  the  interpleader,  is  is 
form  a  mortgageand  not  an  assignment  for  the 
beneflt  of  creditors.  The  presumption,  nntU 
overcome  by  proof,  is  that  the  parties  iotended 
It  to  have  the  effect  the  law  gives  to  a  mcut- 
gagfr— that  is,  that  It  should  stand  u  aecuritj 
for  a  debt  The  fact  that  It  provides  tbat  tbe 
mortgagor  should  surrender  Immediate  posses 
sion  to  the  trustee  for  the  mortjragee  does  not 
convert  it  Into  an  assignment.  To  accompliab 
that  result  it  must  be  shown  that  it  was  the  in- 
tention of  the  parties  that  the  debtor  should  be 
devested,  not  only  of  hiscontrol  over  the  prop- 
erty.butalso  of  his  title.  QuttoOPBBankT.One- 
ttfnddn, 66 Iowa, 387.  Theequityof redemption 
may  be  mortgaged  orsold.andsobeof  value  to 
a  debtor  who  has  not  the  pecuniary  ability  to 
redeem;  and  he  has  a  right  to  reserve  it  la 
dealing  with  bis  creditor,  regardless  of  his 
solvency.  .  .  .  Neither  the  possession  of  the 
goods,  norths  unreasonableness  of  the  debtor's 
expectation  of  paying  the  debt  at  maturity, 
nor  his  Intent  never  to  pay,  is  the  criterion  for 
distinguishing  a  mortgage  from  an  assign- 
ment. The  coDlroUing  guide,  according  lo 
the  previous  decision  of  tbe  court,  is.  Was  It 
the  Intention  of  the  parties,  at  tbe  time  the  in- 
strument was  executed,  to  devest  tbe  debtor  of 
the  title  and  so  make  an  appropriation  of  Um 
property  to  raise  a  fund  to  pay  debts?  .  .  , 
If  the  equity  of  redemption  remains  In  the 
debtor.his  title  is  not  devested,  and  an  absolute 
appropriation  of  the  property  is  not  made.  Id 
arriving  as  the  Intent  of  tbe  parties,  therefore, 
the  question  Is,  not  whether  tbe  debtor  in- 
tended to  avail  himself  of  the  equity  of  re- 
demption by  payment  of  the  debt,  but.  Was  it 
the  intention  to  preserve  the  equity?  If  so, 
the  instrument  is  a  mortg^e  and  not  an  as- 
siKument."  See  alaoPemel  Oa.  v.  Jett,  54  Aik. 
430. 

"These  cases,  as  was  said  in  Appolo»  v.[480 
Brady  A  U-  S.  App.  309,  49  Fed.  Rep.  401,  403. 
"declare  the  test  to  be :  Has  tbe  party  made  ao 
absolute  appropriation  of  property  as  a  meuis 
for  raising  a  fund  to  pay  debts,  without  re- 
serving to  himself.  In  good  faith,  an  equity  of 
redemption  In  the  property  conveyed? 

Accepting,  as  we  properly  may,  the  law  of 
Arkansas,  upon  the  subject  of  assignments  for 
the  benefit  of  creditors  and  morigsffes  given 
to  Secure  the  payment  of  debts,  to  lie  as  de- 
clared by  the  supreme  court  of  Uiat  state,  wt 
are  of  opinion  that  tbe  instrument  executed  b} 
Malcolm  to  Waples,  tested  alone  by  iu  words 
is  a  deed  of  trust  in  the  nature  of  a  mortgage 
It  does  not  make  an  absolute  appropriation  of 
the  property  for  the  purpose  of  creating  a  fund 
for  the  payment  of  the  debts  named,  but  cre- 
ates a  lien  to  secure  those  debts,  subject  to  an 
express  reservation  by  the  grantor  of  a  right, 
within  a  specified  time,  to  pny  the  debts,  and 
have  possession  of  such  of  tbe  properly  as  thra 
remained  unsold  restored  to  him.  Clearly, 
this  instrument,  upon  its  face,  is  nothing  more 
than  a  security  for  certain  debts — an  equity  of 
redemption  remaining  in  the  debtor.  It  did 
not  make  an  absolute,  fixed  apj|>roprIaUon  of 
the  property  for  the  payment  of  debtSh 

An  effort  was  made  to  show  that  tha  putlsi 
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ceally  iDtended  tbe  ioBtrumeDt  to  operate  u 
«D  antgnment  tar  the  beooflt  of  credilorB. 
Without  BtopplDg  to  consider  whether  parol 
prr>of  could  be  properly  admitted  fnr  such 
«  purpose,  we  coatent  ourselves  with  saying, 
AS  did  the  circuit  court  of  appeals,  that  tbe 
proof  wholly  fails  to  ahow  that  eitlicr  of  the 
parties  to  ttte  iastrumcDt  foteoded  it  to  be 
•other  than  what  it  purporU  to  Iw  on  Iti  &oe, 
namely,  a  morlgage. 

It  ia  assigned  for  error  that  the  trial  court  re- 
fused to  fltibmit  to  tbe  jury  certain  special 
•questions  framed  and  presented  by  tbe  plain- 
tiff  after  tbe  charge  to  tbe  jury  and  before  the 
4urgunieDt.  This  contention  rents  upon  certain 
provisions  of  the  slatules  of  Arkansas  relating 
to  ploding  and  practice  (chap.  119),  which  are 
made  part  nf  the  law  of  the  Indian  territory 
fay  the  above  act  of  Congress  of  May  3,  18^ 
<36  Stat,  at  L  81,  94.  chup.  ISi).  Those  pro- 
vision.tare:  "Sec.514r.  Aapecial verdictlsthat 
by  which  the  jury  finds  the  facta  only.  It  must 
■40U]  present  the  *facu  as  eatablished  by  the 
«videtice,  aad  not  the  evidence  to  prove  them, 
and  they  must  be  so  preseuted  an  that  Qotfaing 
remains  to  the  court  but  to  draw  from  them 
conclusions  of  law.  Sec.  S143.  In  all  actions, 
the  jury,  in  their  discretion,  may  render  a  gen- 
•eral  or  apecial  verdict,  but  mayoe  required  by 
the  court  in  any  case  In  wblcn  they  render  a 
ceneral  verdict  to  And  specially  upon  particu- 
lar questions  of  fact  to  b«  stated  In  writing. 
This  special  flodiog  U  to  be..recorded  with  the 
verdict."  Tbe  aumnisaloo  of  special  questions 
1o  the  iury  b,  under  the  statute.  In  the  discre- 
tion of  the  court.  It  was  so  held  in  IdttU 
Hoek  A  Ft.  8.  R.  Oo.  v.  Pankhurtt,  M  Ark.  871. 
4178.  Independently  of  the  statute  of  Arkan- 
«as,  this  court  has  held  that  "tbe  personal  con- 
4luct  and  administration  of  the  judge  in  tbe 
'discharge  of  hia  separate  functions  was  neither 
practice,  pleading,  nor  a  form  or  mode  of  pro- 
•ceedlng"  within  tbe  meaning  of  the  practice 
«ct  of  June  1,  1872  (17  Stat.  af.  L.  197,  now 
^  914  of  tbe  Revised  Statutes),  and  that  "the 
statute  was  not  intended  to  fetter  the  judge  in 
the  personal  discharge  of  his  accustomed 
duties,  or  to  trench  upon  the  common  law 
powers  with  which  In  that  respect  he  to 
•clothed."  United  fifolM  Mut.  Aed.  Ano.  t. 
Bany.  181  U.  8.  100.  119  [88:  60,  66]. 

One  of  the  exceptions  taken  by  the  plaintiff 
at  the  trial  waa  to  tbe  action  of  the  court  Id  not 
permitting  Malcolm  to  state  what  he  aatd  to  one 
Wiswell,  within  two  days  after  the  execution 
«f  tbe  Instrument  In  question,  as  to  what  be  in- 
tended that  instrument  to  be,  whether  a  mort- 
gage or  a  deed  of  assignment.  What  the  mort- 
gagor said  to  others,  after  the  execution  of  the 
mortgage  and  delivery  of  possessiou  under  it, 
conld  not  affect  the  rigbtaof  the  mortgagee. 
Winehater  A  P.  iltg.  Go.  ▼.  Owv,  116  0.  8. 
161,  165  r29  :  691,593]. 

Tbe  bin  of  exceptions  contains  the  following 
Ataiement  of  what  occurred  in  tbe  trial  court 
before  the  jury  retired  to  conslderiheir  verdict: 

"And  after  the  court  had  delivered  lu 
charge,  and  plaintiff  bad  saved  ita  exception 
thereto,  as  above  set  forth,  tbe  case  was  argued 
to  tbe  jury  by  the  attonieja  of  the  respective 


parties,  and  when  the  argument  had  closed.  It 
being  near  adjourning  hour,  It  was  agreed  be- 
tween tbe  parties  In  open  *court  thst  in  [491 
case  tbe  jury  agreed  upon  a  verdict  during  (ha 
recessof  court  they  might  senl  their  verdict  and 
giveit  to  their  roreman.and  report  itat the  meet- 
ing of  court  to  morrow  morning.  And  at  the 
meeting  of  court  tbe  following  morning,  twing 
the  S4lb  day  of  September,  1892,  said  jury  re- 
turned Into  court,  and  upon  being  asked  by  the 
court  If  they  liad  agreed  upon  a  verdict,  the 
foreman  of  tbe  jury,  ■    ■  -  Oaks,  replied: 

'We  have.*   And  thereupon   Sbeimer, 

one  of  the  jurors,  arose  and  said:  -  'Your 
Honor,  I  agrrad  to  a  verdict  last  night,  but 
would  like  to  change  my  vota.  If  I  can  do  so/ 
Whereupon  the  court  replied:  'That  Is  a  very 
strange  proceeding,'  and  ordered  the  jury  to 
return  to  their  juryroom;  and  one  of  tbe  Jurors 
thereupon  arose  and  said  If  be  was  permitted 
to  introduce  evidence  be  could  prove  that 
Sbelmer  was  not  a  competent  juror.  And 
thereupon  A.  O.  Hosley,  counsel  for  the  Inter* 
pleader,. rose  and  aald  that  we  had  agreed  that 
the  jury  might  seal  their  verdict  and  report  It 
at  the  opening  of  the  court  this  momtngf  and 
Insisted  that  the  jury  should  return  the  verdict 
they  had  given  their  foreman.  And  thereupon 
the  court  ordered  tbe  jury  to  take  their  seau  In 
the  box,  and  said  that  he  would  not  permilany 
such  conduct,  aad  ordered  the  foreman  to  band 
tlw  sealed  verdict  to  the  clerk  ud  the  clerk  to 
read  iL  And  after  the  olerk  had  read  the  ver- 
dict, plaintiff,  Ite  eiunael,  requested  that  the 
jury  be  polled,  and  the  court  thereupon  asked 
eacu  juror  separately  if  that  was  bfs  verdict, 
and  each  of  them  answered  'Yes,  sir,'  with  the 
exception  of  tbe  juror  Shelmer,  who  replied. 
In  answer  to  the  court's  question.  'Is  that  your 
verdictr  'Yes,  sir;  I  suppose  so.'  Plaintiff, 
by  its  counsel,  excmted  to  the  action  of  the 
court  io  not  permitting  tbe  jury  to  again  retire 
to  their  juryroom  to  again  consider  of  tbdr 
verdict,  and  also  to  the  action  of  the  court  in 
directing  tbe  foreman  of  tbe  juir  to  hand  said 
sealed  verdict  to  the  clerk,  ana  ordering  the 
clerk  to  read  It,  and  to  the  entering  of  said 
verdict  as  the  verdict  of  the  Jury  in  the  case, 
llito  exception  was  taken  in  open  court  before 
tbe  jury  had  retired  from  tbe  bar  of  the  court 
or  from  their  jurybox." 

The  bill  of  exceptions  brings  before  the  c^nrt 
all  the 'evidence,  imd  It  Is  clear  that  the  [402 
trial  court  could  properly  have  Instructed  tbe 

Jury  pereinptorlly  to  return  a  verdict  for  the  de- 
endant.  JJeiamtre.  L.  <K  W.  B.  Co.  v.  Gmwrte, 
1S9  U.  S.  469,  473  [85:  318,  215];  Atutermm 
County  Gtmn  v.  Beat.  113  U.  S.  227,  241  [28: 
North PomuyloaniaR.  Oo.  v.  Cominer- 
eial  Nat.  Bank.  188  U.  8.  727,  788  [31 :  287, 
288].  In  this  view  of  the  case  the  circuit  court 
of  appeals  well  said  that  it  was  not  error  for 
the  court  to  direct  one  juror  to  do  what  U 
ought  to  have  directed  all  of  them  to  do. 

Other  questions  are  presented  by  the  asrign- 
ments  of  error,  but  it  Is  not  necessary  to  dis- 
cuss them.  Kone  of  them  furnish  a  ground 
for  reversal.  We  perceive  n<i  error  In  the  rec- 
ord.^and  thtjudgmeni  «^  the  Ctreiut  Ontrt 
Appeatt  it  qffii  nud, 
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ALEXANDKR  ALLEN,  Plff.  in  Err., 

V. 

UNITED  STATES. 
i(BeaB.  a  Bepoii»r*B  ed.  4BS.G00D 

Charge  to  thf  jury  on  trial  for  mvrder — maliee 
aforethought— Mitent  to  kill — aggratatiiig ; 
ioord»—juttifiabU  homicide— duty  to  retreat— 
flight  ef  accused— faUe  nidenee—pretvmption 
^inmeetm^^firgnee  to  the^niom  <tf'«aeh 
other. 

1,  A  charge  to  the  Jary  on  a  trial  for  murder  that 
wlKulness  and  malioe  atoietbouffbt  amy  be  in- 
ferred from  tbe  facts  stated  br  certain  wltneeses 
If  tber  are  believed  to  not  error,  wben  their  testi- 
mony. If  true,  la  sufficient  to  support  the  flndlnr. 

S.  The  i^teDt  neoeosary  to  ooiiatltute  malice  afore- 
tbouftht  under  the  common  law  of  murder  need 
not  have  existed  for  any  particular  time  before 
the  kUlfnff,  but  may  spring  up  at  the  lusMnt,  and 
be  Inferred  from  the  fact  of  kllUnv. 

8,  The  Intent  to  commit  a  homicide  may  be  In- 

fnred  from  the  ftiot  of  flrlos  a  bullet  that  oauses 

the  death  of  a  person. 
4.  Mere  words,  however  agftraTatlnar*  are  notsuflU 

ctent  to  reduce  a  bomlolde  from  murder  to  mao- 

slauffhter. 

b.  AO  assault  which  will  Justify  the  homicide  of 
the  assailant  must  be  sometfalUK  more  than  an 
ordinury  assault,  and  must  be  such  as  would  lead 
a  reasonable  person  Mbeliere  tfaatUslifetoin 
perlL 

&  A  person  asmilted  to.  Id  mneraL  bound  to  r^ 
treat  as  far  aa  be  can  before  slaylnjt  hto  «ssallant> 
In  order  to  constitute  Justlflable  homicide. 

T.  The  flight  of  an  aooused  person  to  competent 
evidence  against  bim,  as  having  a  tendency  to  ee. 
tabllflh  hla  guilt. 

8.  False  evidence  purposely  and  inteotlooally  In- 
voted  by  an  aooased  penoo  to  evidence  agaliMt 
him  astbebastoof  a  presumption  of  gnllt. 

Il  After  a  court  has  charged  the  Jury  on  the  pre- 
sumptlon  of  Innocence  it  cannot  be  required  to 
repeat  the  charge  In  a  separate  instruction  at  Uie 
request  of  the  defendant. 

10.  A  charge  that  jurors  should  examine  the  ques- 
tions submitted,  with  candor  and  with  a  proper 
refrarU  and  deference  to  the  opinions  of  each 
other,  and  decide  the  case,  II  they  could  oonsden- 
tlonslr  do  so,  to  not  erroneous. 

[Na  871.] 

Spitted  Oeteier  tS,  2890,  Decided  December 
7, 1896. 

IN  ERROR  lo  the  Circuit  Court  of  ibe  United 
Slates  for  the  Western  District  of  Arkansas 
to  review  a  ludgmeot  of  that  court  cooviciiog 
AlezaDder  Allen  of  Uie  murder  of  Phf  Ifp  Hen- 
■00.  Affirmed. 

See  same  case.  100  V.  8.  OSl  (87: 1179},  aod 
167  U.  S.  870  (88:  854). 

Statement  by  Mr.  Justice  Brown; 

This  was  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  the  United  Slates  for  the 
-western  district  of  Arkansas  sentencing  the 
plaintiff  inerror  to  death  for  themurderof  Phil- 
404]ip*HeD8on,a  white  man.iDtheCherok<>e 
nation  of  the  Indian  territurj.   The  defend- 

TXatM.—A9  to  homicide,  when  jtaUJlable  in  aelf-de- 
fente,  see  note  to  Oourko  v.  United  States,  81:  aUi 

US 


ant  was  trle<1  nnd  convicted  In  1803,  and,  upoiy 
such  coDvici ion  beiii^'  "et  aside  bv  this  court 
(ISO  U.  S.  S51  [37:  117U]),  was  again  tried  anA 
convicted  in  1694,  The  case  was  again  re- 
versed (157  a.  S.  675  [39:8M1).  when  Allea 
was  tried  for  the  third  time  ana  convicted,  and 
this  writ  of  error  was  sued  out. 

The  facts  are  fio  fully  set  forth  In  the  pre- 
vious reports  of  the  case  that  it  Is  luneceuary- 
to  repeat  them  hem. 

No  counsel  for  plaintiff.  In  error. 
Mr.  Htdmen  Ooarad*  Solidlor  General, 
for  defeodani  In  error. 

Mr.  Justice  Brown  dellTwed  the  opinion 

of  the  court: 

We  are  somewhat  embarrassed  In  the  con- 
sideration of  this  case  by  the  volomlnousness- 
of  the  charge,  and  of  the  exceptions  taken 
thereto,  aa  well  as  by  tbe  absence  of  a  brief  od 
the  part  of  the  plaintiff  in  error;  but  the  prio- 
cipul  assignments  of  error,  set  forth  in  tbe 
record,  will  be  noticed  in  this  opinion. 

1.  The  8d  assignment  of  error  is  taken  to 
certain  language  in  the  charge,  the  material 
portion  of  which  Is  as  follows: 

"If  you  believe  the  story  as  narrated  by  the- 
two  Erne  boys,  who  testiHed  aa  witnesses,  i» 
true— that  is,  that  the  defendant  went  up  ihn 
fence  wlih  bis  pistol;  that  he  went  througa 
the  wire  fence,  and  went  out  in  the  wheat  fieiii 
where  Philip  Henson  was,  and  met  him,  flrbt 
holloed  at  bIm,  placed  his  pistol  upon  tbe 
fence  and  stopped  the  boys,  and  then  went 
through  tbe  wire  fence  and  went  out  to  where 
be  was,  and  struck  him  first  in  the  mouth  wiib 
bis  left  fist,  and  at  the  same  time  undertook 
to  Are  upon  him,  and  that  that  firing  was  pre- 
vented by  tbe  action  of  Henson  in  taking  bold 
of  the  pi^l,  and  il  went  off  into  the  ground, 
and  then  he  fired  at  him  and  struck  him  In  the 
side,  and  then  he  fired  at  him  and  struck  him 
in  the  back, — you  have  a  state  of  facts  which 
would  authorize  you  to  say  that  the  killing 
WAS  done  wilfully;  and,  not  only  that,  but  to 
say  that  it  was  done  with  malice  aforetboagbt, 
becanse  ihat  state  of  case.  If  that  be  true, 
would  show  the  doing  of  a  wrongful  act,  an 
Illegal  act,  without  just  cause  or  eicuse,  and  Id 
the  absence  of  mitigating  facts  to  reduce  the 
grade  of  tbe  crime.  * 

The  learned  Judge  was  slating  In  this  con- 
nection the  theory  of  the  prosecution,  aod  If 
the  facts  were  as  stated  by  the  "Ernes,  [40£fr 
there  wss  no  error  in  saying  to  tbe  Jury,  not  that 
they  were  bound  to,  but  t£at  they  were  nt  lib- 
erty to,  infer  not  only  wilfulness  bat  malico 
aforethought. 

3.  The  4th  assignment  was  to  the  following 
language: 

"How  can  you  find  a  deliberate  Intent  to 
kill?  Do  you  have  to  see  whether  or  not  the 
man  had  that  intent  or  not  in  his  mind  n  year 
or  month  or  day  or  an  hour?  Not  at  all,  for 
In  this  age  of  improved  wenpoos,  when  a  man 
can  tllscnarge  a  gun  in  the  twinkling  of  ao 
eye,  If  you  see  a  man  draw  one  of  these  weap- 
ons and  fire  It,  and  tbe  man  toward  whom  he 

firenents  it  falls  dead,  you  hare  a  deliberate 
□tent  lo  kill,  as  manifested  by  tbe  w»  be  did 
that  act.  Tou  have  tbe  eztstenoe  of  a  delib- 
erate intent,  though  it  may  tpdag  np  mi  th»' 


Digitized  by  Google 


18M. 


Aller  t.  Dhitsd  States. 


495-498 


-epur  of  the  moment,— aa  It  were,  spring  up 
•contemporaneous  with  the  doing  of  it,— evi- 
'fenced  by  shooUog  of  the  man,  if  the  act  was 
one  he  could  not  So  under  the  law  and  then 
•claim  It  was  maQslaugbter,  or  an  act  that  he 
-could  not  do  in  self-defense  from  the  fact  that 
it  was  done  without  just  cause  or  excuse,  or 
In  the  absence  of  milfgaling  facts,  and  that  is 
precisely  the  definition  of  this  characteristic 
-of  murder,  known  as  malice  aforethought.  It 
does  not,  as  I  have  already  told  you,  necessa- 
rily Import  any  special  malevolence  towards 
the  iDdWidual  slain,  but  also  Includes  the  case 
^f  a  generally  depraved,  wicked,  and  mali- 
cious spirit,  a  b«art  regardless  of  social  duty, 
and  a  mind  deliberately  bent  on  mischief.  It 
imports  premeditation.  Malice,  says  the  law, 
is  an  intent  of  the  mind  and  heart. 

The  substance  of  this  instruction  Is  that  the 
intent  necessary  to  constitute  malice  afore- 
tbougbt  need  not  have  existed  for  any  partic- 
ular time  before  the  act  of  killing,  but  that  it 
may  spring  up  at  the  instant  and  may  be  in- 
ferred from  tbe  fact  of  killing.  This  is  within 
tbo  autliorities  as  applied  to  tbe  common-law 
<rime  of  murder,  though  where  the  crime  is 
«tasstfled  as  in  some  states,  proof  of  deliberate 
premeditation  Is  necessary  to  constitute  mur- 
der In  the  first  degree.  United  States  v.  Oor- 
nea,2  Mason,  91;  PMpU  v.  Clark,  7  N.  T. 
4l8.'S;  Wbart.  Horn.  %  88;  Whart.  Orim.  Law, 
10th  ed.SUT. 

-406]  *3.  The  6th  asaignment  is  to  the  fol- 
lowing language : 

"The  law  aays  we  have  do  power  to  ascer- 
4aIo  the  certain  condition  of  a  man's  mind. 
The  best  we  can  do  is  to  infer  It  more  or  less 
eatfsfaeiorily  from  his  acts.  A  person  is  pre- 
sumed to  intend  what  he  docs.  A  man  who 
performs  an  act  which  It  Is  known  will  pro- 
-duce  a  particular  result  is  from  our  common 
•experience  presumed  to  have  anticipated  that 
result  and  to  have  Intended  It.  Therefore  we 
tiHTe  a  right  to  say,  and  the  law  aays,  tbat 
when  a  homicide  is  committed  by  weapons  in- 
^Heating  design,  tbat  It  is  not  necessary  to 
prove  that  such  design  existed  for  any  definite 
period  tMifore  the  fatal  blow  was  fired.  From 
the  very  fact  of  a  blow  tieing  struck,  from  the 
very  fact  that  a  fatal  bullet  was  fired,  we  have 
ibe  right  to  Infer  as  a  presumption  of  fact  that 
tbe  blow  was  Intended  prior  to  the  striking, 
Although  at  a  period  of  Ume  Inappreciably  d&- 
tant." 

This  is  notbiog  more  than  a  statement  of 
tbe  familiar  proposition  that  every  man  is  pre- 
«umed  to  Intend  tbe  natural  and  probable  con- 
sequences of  his  own  act  1  Oreenl.  Ev.  6 18; 
neff.  V.  Jone*.  9  Car.  &  P.  868;  iftw.  v.  StU,  8 
<;ar.  &  P.  274;  Reg.  V.  Beard,  8  Car.  &  P. 
143;  People  v.Herrtek.  18  Wend.  87,  91. 

4.  The  8tb  assignment  is  taken  to  the  fol- 
4owing  definition  of  manslaughter: 

"Ills  the  kUling  of  a  man  unlawfully  and 
wilfully,  but  without  malice  aforethoogbt. 
Malice  forethought,  as  I  have  defined  it  to 
you,  must  be  excluded  from  It;  that  is  tbe  do- 
ing of  a  wrongful  act  without  }ust  cause  or 
excuse  and  In  tbe  absence  of  mitigating  facts, 
in  such  a  way  as  to  show  a  heart  void  of  social 
'duty  and  a  mind  fatally  bent  upon  mischief, 
must  be  out  of  tbe  case.  If  that  is  driven  out 
<nf  the  case,  then  If  It  la  a  crime  at  all  It  must 
464  U.S. 


come  noder  this  statute;  It  must  come  under 
this  definition  of  the  crime  of  manslaughter. 
The  common  law,  which  I  will  read  to  you, 
defines  it  in  tbe  same  way.  It  tells  you  In  a 
little  broader  terms  what  kind  of  conditions  it 
springs  out  of.  Speaking  of  voluntary  man- 
slaughter, it  says  it  is  the  wilful  and  unlawful 
killing  of  another  on  sudden  quarrel  or  lo  tbe 
beat  of  passion.  Let  us  see  wbat  Is  meant  bv 
*this  definition.  Tbe  party  whol8kmed,[497 
M  the  time  of  the  killing,  must  otter  some  prov- 
ocation to  produce  a  certain  condition  of 
mind.  Now.  wbat  Is  the  character  of  tbat 
provocation  that  can  be  recognized  bv  tbe  law 
as  being  suBSclent  to  reduce  tbe  grade  of  tbe 
crime  from  murder  to  manslaugbter?  He  can- 
not produce  it  by  mere  words,  because  mere 
words  alone  do  not  excuse  even  »  simple  as- 
sault. Any  words  offered  at  the  time  do  not 
reduce  the  grade  of  tbe  killing  from  murder  to 
manslaughter.  He  must  be  doing  some  act — 
that  is,  the  deceased.  Pbilip  Henson  in  this 
case,  the  party  killed — which  at  the  time  is  of 
a  character  that  would  so  Inflame  the  mind  of 
the  party  who  does  the  killing  as  tbat  the  law 
contemplates  he  does  not  act  dellbcratety.  but 
his  mind  is  In  a  state  of  passion  ;  in  a  beat  of 
passion  where  be  is  Incapable  of  deliberating." 

There  is  no  error  in  this  instruction.  It  is 
well  settled  by  tbe  authorities  tbat  mere  words, 
however  agg'ravnting,  are  not  sufllcient  to  re- 
duce tbe  crime  from  murder  to  maoslaugbter. 
Ctmi.  V  Tork,  9  Met.  98, 108,  43  Am.  Dec.  873; 
Whart.  Bom.  g  888;  WhuL  Crim.  Law,  10th 
ed.g45S(S. 

5.  The  0th  alleged  error  turned  upon  the 
statement  made  by  tbe  court  of  tbe  clrcum* 
stances  under  which  the  killing  would  be  jus- 
tifiable: 

"It  does  not  mean  tbat  defendant  was  as- 
saulted In  a  alight  way,  or  that  yon  can  kill » 
man  for  a  slight  attack.  The  law  of  self-dfr 
fense  Is  a  law  of  proportions  as  well  as  a  law 
of  necessity,  and  itlsonly  danger  that  is  deadly 
in  Its  character,  or  tbat  may  produce  great 
bodily  barm,  against  which  you  can  exercise  a 
deadly  attack.  If  be  is  attacked  by  another  In 
such  a  way  as  to  denote  a  purpose  to  take  away 
his  life,  or  to  do  him  some  great  l>odlly  harm 
from  which  death  or  permanent  injury  may  fol- 
low, in  such  a  case  he  maj  lawfully  Kill  tbe  as- 
sailant. When?  Provided  he  use  all  tbe  means 
In  his  power  otherwise  to  save  bis  own  life  or 
prevent  the  Intended  barm,  such  as  retreatloK 
as  far  as  he  can,  or  disabling  him  without  kill- 
ing him,  if  it  be  in  bis  power.  Tbe  act  coming 
from  the  assailant  must  be  a  deadly  act,  or  an 
act  Uiat  would  produce  great  violence  to  the 
person,  under  this  proposition.  It  means  an 
act  that  is  hurled  against  him,  and  *tbat  [408 
be  has  not  created  it.orcreated  the  necesstty  for 
It  by  hia  own  wrongful,  deadly,  or  dangerous 
conduct— conduct  threatening  life.  It  must 
be  an  act  where  he  cannot  avoid  the  conse- 
quences. If  he  can,  be  must  avoid  them,  if 
he  can  reasonably  do  so  with  due  regard  to  his 
own  safety." 

It  is  clear  that  to  establish  a  case  of  justifi- 
able homicide  It  must  appear  that  something 
more  than  an  ordinary  assault  was  made  upon  ~ 
the  prisoner;  It  must  also  appear  that  the  as- 
sault was  such  as  would  lead  a  reasonable  per* 
son  to  believe  that  his  life  was  in  peril.  WtU- 
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laee  v.  United  StaUt,  16S  U.  S.  466  [40: 
1089]. 

Nor  Is  there  anytliiDg  !n  the  instrucUoo  of 
the  court  that  the  priaooer  was  bouod  to  re- 
treat as  far  as  he  could  before  stayloK  his 
assaflaot  that  conflicts  with  the  rullnfc  of  this 
court  in  Beard  v.  UniUd  SiaUt,  158  U.  8.  550 
fSd:  1086].  That  was  the  case  of  an  assault 
upon  the  defendant  upon  bis  own  premises, 
and  it  was  held  that  the  obligation  to  retreat 
vas  no  greater  than  It  would  liave  been  if  he 
had  been  assdied  In  his  own  house.  So,  too. 
In  the  case  of  Albertff  t.  United  Statea.  162  U.  9. 
498  [40:  1061],  the  defendant  found  the  de- 
ceased trying  to  obtain  access  to  bis  wife's 
chamber  throueb  awiodow,  In  the  nieht-time, 
and  it  was  held  that  he  might  repel  the  at- 
tempt by  force,  and  was  under  no  obligation 
to  retreat  if  the  deceased  attacked  blm  with  a 
knife.  The  general  duty  to  retreat  instead  of 
killing  when  attacked  was  not  touched  upon 
In  these  cases.   Wbart.  Hom.  %  485. 

6.  The  14th  sssignment  is  to  the  following 
language  of  the  court  upon  the  subject  of  the 
flight  of  the  accused  after  the  homicide: 
"Now,  then,  you  consider  his  conduct  at  the 
time  of  the  killing  and  bis  conduct  afterwards. 
If  he  fled,  if  he  left  the  country,  if  he  sought 
to  avoid  arrest,  that  is  a  fact  that  you  are  to 
take  into  consideration  against  him  because 
the  law  says  unless  it  is  satisfactorily  ex- 
plained,—and  he  may  explain  it  upon  some 
theory,  and  you  are  to  say  whether  there  is 
uy  effort  to  ezplidn  it  in  thlscaae.— if  it  is  un- 
explained the  law  says  It  Is  a  fact  tliat  may  be 
taken  Into  account  against  the  party  charged 
with  the  crime  of  murder  upon  the  theory  that 
I  have  named,  upon  the  existence  of  this  mon- 
400]itor  ''called  conscience  that  teaches  us  to 
know  whether  we  have  done  rtgbt  or  wrong  in 
a  given  case." 

In  the  case  of  Hickory  v.  United  Sfatea,  160 
U.  S.  408.  m  [40:  474.  479],  where  the  same 
question,  as  to  the  weight  to  be  given  to  flight 
as  evidence  of  guilt,  arose,  the  <^urt  charged 
the  jury  that  "the  law  recognizes  another 
proposition  as  true,  and  it  Is  that  'the  wicked 
flee  when  no  man  pursueth,  but  the  Innocent 
are  as  bold  as  a  lion.'  That  Is  a  setf-evlilent 
propoeltion  tbat  has  been  recognized  so  often 
by  mankind  that  we  can  take  it  as  ao  axiom 
and  apply  it  to  this  case."  It  was  held  that 
this  was  error,  and  was  tantamount  to  saying 
to  the  jury  that  flight  created  a  legal  presump- 
tion nf  guilt,  so  strong  and  conclusive  tbat  It 
was  the  duty  of  the  jury  to  act  on  it  as  an 
axiomatic  truth.  So,  also,  in  the  esse  of  Al- 
bertjfr.  United  State*.  163  U.  S.  409,  009  [40: 
1051,  1056],  the  court  used  the  same  language, 
and  added  that  from  the  fact  of  absconding 
the  jury  might  infer  the  fact  of  guilt,  and  tbat 
flight  was  a  silent  admission  by  the  defendant 
that  he  was  unwilling  or  unable  to  face  the 
case  against  him,  and  was  In  some  sense  feeble 
or  strong,  as  the  case  might  be,  a  confesston. 
This  was  also  held  to  be  error.  But  in  neither 
of  these  cases  was'lt  InUmated  that  the  flight 
of  the  accused  was  not  a  circumstance  proper 
to  be  laid  before  the  jury  as  having  a  tendency 
to  prove  his  guilt.  Several  authorities  were 
quoted  in  Iliekory  v.  Uiated  Sialee,  160  U.  S. 
417  [40:  477].  as  tending  to  establish  this 
proposillon.   Indeed  the  law  la  entirely  well 


settled  that  the  flight  of  the  accused  is  compe- 
tent evidence  against  him  as  having  a  tendency 
to  establish  his  guilt.  Wbart.  Uom.  §  710;^ 
V.  Pite/tar.  15  Mich.  897. 
This  was  the  substance  <^  the  above  Instruc- 
tion, and  although  not  accurate  In  all  Its  parl»- 
wG  do  not  think  It  could  have  misled  the  Jury. 

7.  In  the  15tbas8igDmeQt  exception  is  taken 
to  the  following  instruction:  "You  wilt  un- 
derstand tbat  your  first  duty  In  the  case  Is  to- 
relect  all  eviefence  that  yon  mar  flod  to  he- 
false;  all  evidence  that  yon  may  And  to  be  fab- 
ricated, because  it  is  worthless;  and  if  it  i»- 

Jiurposely  and  intentionally  Invoked  by  the  de- 
endantit  Isevldence  against  him;  It  islbe  hasin 
for  *a  presumption  against  him,  because[ff OO- 
the  law  says  that  he  who  resorts  to  perjury,  he 
who  resorts  to  subornation  of  peijury  to  ac- 
complish an  end,  this  is  against  him,  and  you 
may  take  such  action  as  the  basis  of  a  presump- 
tion of  guilt."  There  was  certainly  no  error 
in  instructing  the  jury  to  disregard  evidence 
that  was  found  to  be  false,  and  V\e  further 
charge  that  false  testimony,  knowioffly  and' 
purposely  Invoked  by  defendant,  might  be 
used  against  htm.  Is  but  another  method  of 
stating  the  principle  that  the  fabrication  of 
testimony  raises  a  presumptton  against  th» 
party  guilty  of  stich  practice.  1  Phillips,  Ev. 
448;  Siate  v.  Wiltiama,  37  Vt  794:  »  Uussell,. 
Crimes.  6th  ed.  »58. 

8.  The  I6lh  assignment  was  to  the  refusal  of 
the  court  to  charge  the  jury  that  where  there- 
Is  a  probability  of  innocence  there  Is  a  reason- 
able doubt  of  guilt  In  the  case  of  Gfffta  v. 
United  8tate».  156  U.  S.  433,  453  [30: 481,  490], 
it  was  held  that  a  refusal  of  the  court  to  charge 
the  jury  upon  the  subject  of  the  presumption- 
of  innocence  was  not  met  by  a  charge  that  they 
could  not  convict  unless  the  evidence  showev 
guilt  beyond  a  reasonable  doubt. 

In  the  case  under  «inslderatIon,  however, 
the  court  had  already  charged  the  jury  that 
theycoald  not  And  the  defendant  guilty  unless- 
they  were  sattsfled  from  the  testimony  that  the 
crime  was  established  beyond  a  reasonable- 
doubt.  Tbat  this  meant,  "first,  tbat  a  parly 
starts  into  a  trial,  though  accused  by  the  grand' 
Jury  with  the  crime  of  murder,  or  any  other 
crime,  with  the  presumption  of  Innocence  iik 
his  favor.  Tbat  stays  with  him  until  It  i»- 
driven  out  of  the  case  by  the  testimony.  It  la- 
driven  out  of  thecase  when  the  evidence  fihows. 
beyond  a  reasonable  doubt,  that  the  crime  as- 
charged  has  been  committed,  or  that  a  crime- 
has  oeen  committed.  Whenever  the  proof 
shows,  beyond  a  reasonable  doubt,  the  extsir 
ence  of  a  crime,  then  the  presumption  of  Inno- 
cence disappears  from  the  case.  Tbat  exfsta- 
up  to  the  time  that  It  Is  driven  out  In  that  way 
by  proof  to  that  extent."  The  court  having 
thus  charged  upon  the  subject  of  the  presump- 
tion of  Innocence,  could  not  be  required  to  re- 
peat the  charge  in  a  separate  instruction  at  tho- 
regueot  of  the  defendant. 

*9.  Tbel7thandI8thassignmentswerf[501 
taken  to  Instructions  given  to  the  jury  nf  ler  tho 
main  charge  was  delivered,  and  when  the  jury 
bad  returned  to  tbecourl.nppHrentlyforfunber 
instructions.  These  In«<tri)ciIons  were  quile- 
lengthy,  and  were.  In  substance,  that  In  a  Urt;e 
proportion  of  cases  absolute  certainty  coulA 
not  be  expected;  that  although  the  verdict  must 
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b*  the  verdict  of  eacli  iDdWldual  Juror,  and 
Dot  ft  mere  acquiesceoce  In  the  conclaaion  of 
kis  fellows,  yet  they  should  examine  the  ques- 
tion submftted  with  candor  and  with  s  proper 
regard  and  deference  to  the  opinions  of  each 
other;  tbat  It  was  their  duty  to  decide  the  case 
If  they  could  conscientiously  do  so;  that  they 
^outd  listen,  with  a  disposition  to  be  con- 
Tiaced,  to  each  other's  arguments;  tbat,  if 
much  Lbe  larger  number  were  for  conviction, 
a  diaseating  Juror  should  consider  whether  bis 
doubt  was  a  reasonable  one  which  made  no  im- 

{>ressiOD  upon  the  minds  of  so  manymen.equal- 
y  honest,  equalty  lotelllgeDt  with  himself.  If, 
upon  the  other  band,  the  majority  was  for  ac- 
quittal, the  minority  ought  to  ask  themselves 
whether  they  might  not  reasonably  doubt  the 
eorrectoess  of  a  judgment  which  was  not  con- 
curred In  by  the  majority.  These  Instructions 
were  taken  literally  from  a  charge  In  a  crlm- 
IniU  case  which  was  approved  of  by  the  su- 

Sreme  court  of  Massachusetts  in  Ccm.  v.  Tuejf, 
Cudi.  1,  and  by  the  supreme  court  of  Con- 
necllcut  Id  State  t.  8miA,  49  Conn.  876.  886. 

While,  undoubtedly,  the  verdict  of  the  juiy 
•houM  represent  the  opinion  of  each  Indivla- 
ual  juror.  It  by  no  means  follows  that  opinions 
may  not  be  ch'anged  by  conference  in  the  jury- 
room.  The  very  object  of  the  jury  system  Is  to 
secure  unanimily  by  a  comparison  of  views 
and  by  arguments  among  the  Jurors  them- 
selves. It  certainly  cannot  be  the  law  tbat 
each  Juror  should  not  listen  with  deference  to 
the  arguments  and  with  a  distrust  of  his  own 

Judgment.  If  he  finds  a  large  majority  of  the 
ury  taking  a  different  view  of  tbe  case  from 
what  he  does  himself.  It  cannot  be  tbat  each 
Juror  should  go  tbe  juryroom  with  a  blind  de- 
termination that  tbe  verdict  shall  represent  his 
opinion  of  the  case  at  that  moment;  or  that  he 
should  close  his  ears  to  the  arguments  of  men 
502J  who  are  equally  "honest  and  intelligent 
as  himself.  There  was  no  error  In  these  In 
structfons. 

Several  other  assignments  were  made,  to 
which  It  is  unnecessary  to  call  attention. 

For  tbe  reasons  above  stated  ViejiidgTmnt  of 
(As  court  below  mU  be  c^rmed. 


HENRY  K.  WILLARD,  Administrator  of  the 
Estate  of  Frederick  L.  Chrlstnus.  Deceased, 

e. 

THOMAS  N.  WOOD,  Executor  of  the  Last 
Will  and  Testament  of  William  W.  W. 
Wood,  Deceased,  and  Thomas  B.  Bryan. 

(See  8.  C  Beporter's  ed.  002-698). 

lAmitaHon  Uability  «f  eopntant— rw'nsftito- 
ment  tf  auit—taw  ef-domieil—dimiualr— 
Vat^^—eireuiialanem  etUMithing  U, 

L  Tbe  grantee's  llablUtr  br  reason  or  hte  aooept- 
anoe  of  a  ileed  wltbont  ezecutinir  tt.  containing 
•  a  ceveoant  on  his  part  to  assume  a  mortgage  on 
ttae  pretntses.  ts  subject  to  the  tlmltatlon  pre> 
scribed  by  tbe  law  of  the  forutn  as  to  simple 
oootraots;  and  la  barred  In  equity  by  the  applica- 
tion, by  analogy,  of  tbe  bar  of  the  statute  at  law. 

&  A  suit  In  equl^  voluntarilr  fliimlmnil  bf  plaln- 

IM  U.  S. 


tltr  will  not  be  allowed  to  be  reinstated  by  blm, 
unless  surprise  or  mistake  is  shown. 
8.  Tbelawottbeplacewbereaooveosntwasmad^ 
between  residents  sovems  tbe  limitation  of  an 
action  brought  there  to  enforce  tbe  corenant.  al> 
tbough  tbe  covenant  was  to  be  performed  else- 
where. 

A.  Tbe  dlsmtasal  of  an  aotion  during  the  pendency 
ofwbloh  tbe  llmltattou  has  run  will  bar  tbe  rem- 
edy in  tbe  absence  of  any  statutory  provision  to- 
the  contrary. 

6.  Tbe  mere  factthat  a  bill  of  complaint  Islefton 
tbe  flies  will  not  relieve  from  the  effect  of  laobe» 
wheu  there  Is  failure  In  dUlgont  prosecution. 

6.  Agrantee^oovenantassumlnframon'gagewllt 
not  be  enforced  In  equity  after  sixteen  years^ 
delay  to  Issue  prooeesagalasthlni.durlngseveu  of 
which  be  resided  In  tbe  Jurisdiction  and  for  ta' 
louff  a  period  In  a  near  state  where  he  could  liav» 
been  sued,  aUliOngb  several  years  before  proceaS' 
was  issued  against  htm  suit  was  brought  against 
another  party,  but  subsequently  dlsmlBsed,  and 
during  the  delay  tbe  remedy  agatost  several  otber 
parties  who  were  liable  on  the  mortgage  bad  been 
lost  br  bankruptcy,  death,  nod  lapse  of  time, 
while  tbe  property  bad  dlmtaished  in  value  one- 
half  and  bad  passed  iniotbe  ownership  of  the  helia- 
of  the  mortgagee. 

[No.  61.] 

Argued  October  t6,  S7,  1896.   Decided  Nowm^ 
her  SO.  1896. 

APPEAL  from  a  decree  of  the  Court  of  Ap> 
peals  of  the  District  of  Columbia  dismiss- 
log  a  suit  in  equity  brought  by  Hen^  K. 
Willard,  administrator,  etc.,  tocbarge  Willlai» 
W.  Wood  and  Thomas  B.  Bryan,  defendants, 
witb  the  deficiency  arising  upon  a  sale  and 
foreclosure  of  a  mortgage,  upon  tbeir  several- 
assumptions  to  pav  tbe  mortgage  debt  by  cov- 
enants or  obligations  inserted  In  tbelr  deeds. 
Affirmed. 

dee  same  case  below,  1  App.  D.  C.  44. 

Statement  by  Mr.  Chief  Justice  Fallen 
Charles  Christmas,  a  citizen  of  Brooklyn, 
New  York,  sold  and  conveyed  certain  real 
estate  there  aituat«l,  for  the  consideration  of 
$17,000,  to  one  DIzon.  who,  to  secure  $14,000- 
of  the  purchase  money,  executed  July  7, 1868, 
a  bond  to  Christmas  for  twice  that  amount, 
payable  July  7, 1878,  with  semi-annual  Inter- 
est at  the  rate  of  7  per  cent  per  annum,  and 
also  a  mortffage  In  fee  of  the  property  witb 
power  of  sa^  in  case  of  default.  Charles  Christ- 
mas died,  and  January  30,  1860,  Charles  H. 
Christmas,  his  executor,  and  Elizatietb  Qig* 
noux,  his  executrix  (two  of  his  children),  oa 
dividing  the  estate  of  the  deceased,  assigned 
the  bond  and  mortgage  to  their  brother,  Fred- 
erick L.  Christmas,  wbo  diet!  at  Brooklyn, 
November  18,  1876,  and  of  whose  estate- 
Charles  H.  Christmas  was  appointed  adminis- 
trator June  28.  1877.  April  10,  1600,  for  tbe 
conrideratlon  of  $17,000,  Dixon  conveyed  the- 
reat estate  to  W.  W.  W.  Wood,  In  fee.  by  a. 
deed  which  declared  that  the  conveyance  waa 
subject  to  the  mortgage  above  mentioned, 
"which  said  mortgage,  with  the  interest  dufr 
and  to  grow  due  thereon,  the  party  of  Ihe  sec- 
ond part  hereby  assumes  and  covenants  to  p«y, 
satisfy,  and  discharge,  tbe  Bmount  thereof 
forming  a  part  of  the  conslderatfoB  herein  re- 
pressed and  having  been  deducted  therefrom. 
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■4(04]  *ThlB  conreyaDce  from  Dlzon  to  Wood 
was uot  executed  by  Wood,  but  beentered  Into 
posaessIOD  of  ibe  morrgai^  premtses,  paid  !□• 
tereat  on  tbe  mortgage  debt  up  to  February  1, 
1874,  and  diminished  the  principal  of  the  debt 
through  two  payments  of  f^.OOO  each,  the  last 
being  made  February  16,  1874. 

By  deed  daied  March  14,  1874,  acknowl- 
■edged  March  17,  1874,  and  recorded  in  April, 
1874,  Wood,  for  the  recited  consideration  of 
$17,S88,  ooDTeyed  the  mortgaged  premises,  Id 
fee,  to  Thomas  B.  Bryan,  "subject,  however, 
-to  a  certain  Indenture  of  mortgaee  made  b^  the 
former  owner  of  said  property,  Martin  Dixon, 
to  Charles  Christmas  to  secure  fourteen  tbou- 
«and  dolls.  <14,000),  dated  July  7,  18^,  re- 
corded in  tiie  office  of  the  reirlsler  of  Kings 
-county,  Kew  York,  In  liber  784  of  Mortgages, 

Ege  643,  upon  which  principal  sum  there  Das 
en  paid  the  sum  of  four  thousand  dolls. 
^4.000),  the  said  Thos.  B.  Bryan  bereby  araum  - 
ing  and  expressly  agreeing  to  pay  the  balance 
with  tbe  interest  at  7  per  ct.,  he  signing  ifais 
deed  in  evidence  of  bis  aatd  covenant."  The 
4eed  was  signed  by  Bryan,  as  well  as  Wood 
and  his  wife,  and  at  this  date  tbe  mortgage 
-debt  bad  been  overdue  for  about  eight  and 
■one  half  months. 

By  deed  dated  the  same  day.  March  14. 
1874,  acknowledged  March  14,  and  recorded 
March  SI,  1874,  and  for  a  like  consideration  of 
$17,588,  Bry&ti  conveyed  certain  lotsln  Wash- 
ington to  Wood,  in  fee,  eubject  to  three  certain 
■CDCumbnuiees  to  secure  an  aggtagate  Indebt- 
•cdnesa  of  $7,600.  ''which  said  indebtedness 
with  the  Interest  thereon  at  ten  (10)  p'r  c't  p'r 
■annum  the  said  party  of  the  second  part 
hereby  expressly  assumes,  end  he  executes 
this  deed,  as  one  of  the  parlies  thereto  in  evi- 
dence of  his  covenant  to  pay  the  same,"  but 
the  coaveyance  was  not  executed  by  Wood. 
The  transactioo  between  Wood  and  Bryan  was 
an  exchange  of  property,  tbe  property  of  Wood 
being  encumbered  with  the  debt  of  $10,000 
with  interest  at  7  per  cent  and  that  of  Bryan 
with  an  indebtedness  of  $7,500  with  interest  at 
10  percent  per  annum,  tbe  consideration  of  the 
two  being  identical,  and  Wood  paid  to  Brvan 
^,000  In  money  to  equalize  the  exchange.  This 
•o05]  "transaction  occurred  In  the  district  of 
Columbia  where  Wood  and  Bryan  resided  and 
where  the  conveyances  wore  executed  and  de- 
livered. It  appeared  In  evidence  that  Bryan 
resided  in  tbe  District  in  and  after  1874;  in  the 
«tate  of  Colorado  from  1881  to  1883;  and  from 
1888  lo  the  state  of  Illinois. 

Ou  March  20,  1674,  tbe  Brooklyn  property 
with  other  real  estate  was  conveyed  by  Br^jran 
to  Waterman  Palmer,  in  fee,  by  a  deed  bearing 
that  date,  acknowledged  March  38,  and  re 
«orded  April  0,  1874,  and  executed  by  both 
Bryan  and  Palmer,  subject  to  the  mortgiige 
and  reciting  that  the  principal  of  the  mortgage 
•debt  had  been  reduced  to  $10,000,  and  declar- 
ing that  tbe  balance  and  Interest  was  "hereby 
-expressly  assumed  by  said  Palmer."  The  copy 
of  tbe  Dixon  bond  snows  payment  of  interest 
thereon  for  two  years  later  than  tbe  period  up 
to  which  interest  was  paid  by  Wood.  Bryan 
paid  neither  principal  nor  Interest  upon  Ibv 
mortgage  debt,  nor  was  he  shown  lo  have 
taken  poBSession  of  the  property. 
Charles  H.  Chrisimaa,  aa  administrator  of 


THK  United  Statss.  '  Oct.  Tekh, 

Frederick  L.  Christmas,  filed  a  , complaint 
August  38, 1877,  In  the  cuuntycourt  of  King's 
county,  for  tbe  foreclosure  and  sale  of  toe 
mortgaged  premises  against  Dixon,  Palmer  and 
wife,  and  some  others,  averring  that  tbe  co- 
defendants  of  Dixon  had  or  claimed  to  have 
some  interest  acquired  subsequent  to  the  mort- 
gage, and  praying  against  Dixon  only  a  per- 
sonal  judgment  in  case  of  deficiencv  of  pro- 
ceeds of  sale.  To  this  suit  neither  Wood  nor 
Bryan  was  made  a  party,  and  none  of  the  de- 
fendants appeared,  but  some  were  brought  In 
by  persons!  service  of  summons  and  some  by 
publication.  November  IS,  1877,the  cause 
was  sent  to  a  referee,  who  reported  the  next 
day  that  the  debt,  with  Interest,  amounted  to 
$11,807.93.  and  on  November  15, 1877,  the  re- 
port was  confirmed  and  a  sale  of  the  mort- 
gaged premises  by  or  under  the  direction  of 
the  sheriff  was  ordered.  The  sheriff's  report 
of  sale  was  dated  Januarys,  1878,  and  repre- 
sented that  be  had  on  December  10,  1877,  sold 
Ibe  mortgaged  property  for  $5,000  to  Charles 
H.  Christmas,  EliKabeth  A.  Qignoux,  and 
Harriet  Gignoux,  to  whom  he  had  executed  a 
deed  (wfao  were  the  heirs  at  law  of  Frederick  L. 
Christmas);  that  the  proceeds  of  sale  applied  to 
*the  payment  of  the  mortgage  debt  were  [500 
$4,  556.61,  and  that  the  debt  itself  with  inter- 
est amounted  lo  $11,433.14;  that  tbe  deficiency 
was  $6,806.68,  and  that  this  sum  "should  be 
docketed  as  judgment  against  Martin  Dlvin, 
one  of  tbe  defendants  herein." 

Some  evidence  was  gl  ven  of  noHoea  of  a  pro- 
posed sale  In  May,  1877,  being  mailed  in  April. 
1877.  to  Wood  and  Bryan  at  Washington,  and 
of  an  intention  to  hold  them  for  any  deficiency, 
but  Wood  was  dead  many  years  before  proofs 
were  taken  in  this  cause,  and  Bryan  could  not 
recall  having  received  any  such  notice  or  hav- 
ing been  otherwise  noliflea  in  any  way. 
.  The  property  bad  dimlnlsbed  In  value  from 
$17,000  when  Wood  purchased  to  $8,000  when 
the  sale  took  place. 

Dixon  died  intestate  March  18, 1878,  domi- 
ciled at  Brooklyn,  and  on  March  35,  1878,  let- 
ters of  admtoistration  were  isiued  there  to  his 
widow.  Tbe  sheriff's  report  of  tbe  sale  was 
filed  March  8.  1879,  and  confirmed  April  17. 
1870,  and  on  November  U,  1880,  the  report  of 
the  sheriff  was  docketed  as  a  judgment  against 
Dixon. 

Dixon  had  been  discharged  In  banltruptcy 
March  1. 1878.  from  all  claims  provable  against 
bis  estate  on  Ducember  7, 1877.  In  the  sched- 
ule of  his  obligations  appeared  a  debt  of  $13.- 
000  as  due  by  the  bankrupt  to  Charles  H. 
Christmas  as  administrator  of  Frederick  L. 
Christmas,  on  the  bond  and  mortgage,  and  it 
was  therein  represented  that  the  mortgaged 
premises  were  equal  In  value  to  tbe  debt. 

Palmer  died  in  1878  or  1879,  having  ex- 
hausted hts  estate. 

Charies  II.  Christmas,  as  administrator  of 
Frederick  L.  Christmas,  obtained  leave  from 
tbe  supreme  court  of  Brooklyn  in  April,  1870. 
to  bring  a  suit  against  Wood  and  Bryan,  or 
either  of  them,  to  recover  tbe  deflclency  re- 
porled  by  the  sheriCT  In  Ibe  foreclosure  pro-* 
ceeding.  and  July  24,  1879,  an  action  of  cov. 
eiiaut  was  commenced  In  this  District  against 
Bryan  in  respect  of  the  unpaid  balance  of  the 
moctgi^edebt,  in  the  name  of  Wood  for  tbe 
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507]  use  of  ChariM  H.  Cbriatnuu,  •admints- 
trator  of  Frederick  L.  Cbrlstmu,  to  which 
Btyan  {beaded  but  which  waaiabtequeDtly  dis- 
TnliMwi 

FehniUT  97, 1880,  tetten  of  idminlstntlon 
on  the  estate  of  DIxod  were  iMued  In  this  Dis- 
trict to  Henry  K.  WlUard  in  order  to  enable 
Wlllard  as  ancillary  administrator  of  Dixon  to 
proceed  uaiost  Wood  for  the  sum  of  about 
|7,000,  which  Willard  claimed  Id  hU  applica- 
tion to  be  due  to  the  eitata  of  Dixon  in  law, 
but  eqaitably  to  Charles  H.  Ohriitmaa,  admin- 
istrator. The  petition  arerred  the  death  of 
Dizoo  intestate, that  he  "did  not  die  InMlreot," 
that  hU  estate  had  been  settled  up  in  New 
York,  and  that  bis  widow  renounced  her  right 
of  adminlflb^tion  Id  this  district. 

March  9, 1860,  Willard.  as  admlnbtratOT  of 
DtxoD  for  the  use  of  Charles  H.  Christmas, 
adminiatrator,  commenced  an  acUon  of  as- 
sumpsit against  Wood. 

October  30,  1880.  Willard  was  appointed  In 
this  District  the  administrator  also  of  Freder- 
ick L.  Christmas,  and  on  November  11.  1880, 
commenced  an  action  of  assompslt  as  such  ad- 
ministrator ag^nst  Wood.  Issues  were  Joined 
Id  the  last  two  actions  on  pleas  of  the  statute 
of  limitations  and  the  ^neral  issue.  The 

Slalntiff  filed  to  the  picas  of  limitation  an  ad- 
Itlonal  replication,  to  the  effect  that  the  de- 
fendant, by  BcceptlDK  the  conveyance  from 
DixoD  aod  eoterfng  Into  poeseiifon,  had  be- 
come bound  by  the  deed. 

On  July  16, 1881,  Willard  as  administrator 
ofFrederidc  L.  Christmas  filed  the  preaoit 
Ull  against  Wood  aod  Bryan,  seeking  to 
^large  them  under  their  several  assumptions 
of  the  mortgage  debt  with  a  deficiency  airlslDg 
upon  the  Bale  and  foreclosure,  averring  that 
such  deficiency  had  been  docketed  aa  a  per- 
sonal Judgmeot  agalost  Dixon :  that  Wood  aa 
grantee  of  Dixon  had  paid  $4,000  of  the  prin- 
cipal of  the  mortgage  debt;  that  Bryan  as 
grantee  of  Wood  hu  entered  Into  poaaesrion 
and  enjoyed  the  rents  and  profits;  and  that 
Wood  when  he  conveyed  to  Bryan  had  paid 
to  the  latter  the  sum  of  92.000  to  be  applied  to 
the  reduction  of  the  mortgage  debt,  out  that 
Biyan,  although  agreeing  to  do  so,  had  failed 
to  BO  apply  that  sum,  Tba  iubpana  was  re- 
turned Auguet  18, 1^1,  sarTed  on  Wood  only. 
5O8]*WoodaD8weTedtbebniOctoberl0.1881, 
seiting  ap,  among  other  things,  laches  and  the 
autute  of  limitations,  and  TnslBting  that  the 
plaintiff  as  against  Wood  should  be  required 
10  elec^  between  his  remedy  under  the  bill  and 
hie  remedy  In  the  action  at  law,  the  causes  of 
action  in  each  of  these  proceedings  belog 
claimed  to  be  identical  against  Wood.  On 
June  26, 1883,  Wood  filed  a  motion  to  compel 
the  election  upon  which  his  answer  had  In- 
sisted. He  died  August  SI.  1882.  and  the 
motl(m  was  renewed  In  effect  October  39,  188S, 
by  hie  executor  and  executrix.  At  their  In- 
stance the  equl^  cause  was  placed  on  the  cal- 
endar for  final  hearing,  September  16.  1884, 
but  it  was  taken  off  the  calendar  on  the  sug- 

Sestion  by  complainant's  solicitor,  as  shown  by 
ocket  entry  of*  November  13,  1884,  that  an- 
other suit  was  to  be  brought  by  complainant, 
aod  It  appears  that  it  was  because  the  solicitor 
at  the  penonal  representatives  of  Wood  learned 
that  the  hill  agalMtWood  wastobe  dismissed, 
that  he  refrained  from  fnristlng  upon  a  hearing. 
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December  80,  1884,  an  action  of  covenant 
was  broufl^t  In  the  supreme  court  of  the  Dis- 
trict by  Willard,  as  admlnistratpr  of  Freder- 
ick L.  Christmas,  anlnat  Mrs.  Wood,  as  exec- 
utrix of  her  husband- 

On  January  0,  1886,  counsel  tor  .Willard, 
administrator,  filed  in  the  present  cause  the  fol- 
lowing: "And  now  comes  the  said  complain- 
ant and  dismiases  his  said  bill,  so  far  as  the 
same  relates  to  the  defendant  Maty  L.  C. 
Wood,  eucutrlz,  but  without  inejudue.  The 
clerk  will  plaaae  make  the  ectry  on  the  docket 
accordingly. "  And  on  the  same  day  the  cleA 
made  this  entry  on  the  docket:  "Dismissal  <tf 
bill  as  to  Mary  L.  C.  Wood,  ex.,  ordered  1^ 
complt,  precipe  filed."  On  the  same  day 
Willard.  administrator,  also  dismissed,  with- 
out prejudice,  the  three  actions  at  law  pend- 
ing In  the  supreme  court  of  the  District  at  the 
time  of  the  filing  of  the  bill,  the  counsel  tot 
Wood's  representatlTes  belne  informed  in  ad- 
vance by  the  counsel  of  Willard.  administra- 
tor, that  this  would  be  done. 

In  the  action  of  covenant  brought  against 
the  executrix  of  Wood,  the  supreme  court  of 
the  District  In  general  term  gave  Judgment  for 
the  defendant,  January  17, 1887,  holding  that 
*the  action  dioaldhaTebeen  lDaB8umpBli[509 
and  was  barred.  4  Mackeiy,  688.  To  review  this 
Judgment,  a  writ  of  error  from  this  court  was 
sued  out,  and.  pending  its  decision,  the  estate 
of  Wood  was  completely  distributed.  The 
judgment  of  the  Dlatrtct  supreme  court  was 
affirmed  by  this  court  May  6, 18IN>.  186  0. 
a.  800  [84:  310].  Meanwblle  and  on  March 
10, 1890,  a  subpana  walnst  Bryan  wa«  issued 
In  the  present  suit  and  was  eerved  ou  him  on 
that  day.  April  80,  1890,  Bryan  answered  the 
bin,  not  admitting  the  right  or  authority  of 
plaintiff  as  administrator  to  maintain  the  suit 
against  him;  he  denied  the  right  of  plaintiff  to 
compel  blffl  to  pay  any  balance  due  upon  the 
morUage;  he  set  up,  among  other  things.  Ma 
coatuiuous  reddenoe  beyona  the  District;  the 
service  of  process  on  him  during  his  appear- 
ance in  the  District  on  busloees;  that  the  trana- 
actlOD  between  him  and  Wood  was  an  ex- 
change of  equltlea  of  redemption,  which  the 
$2,000  was  paid  to  equalixe,  anv  claim  In  re- 
spect of  which  waa,  moreover,  barred;  the  de- 
fense of  the  bar  of  the  statute  of  limltatlona, 
existing  and  pleaded  In  favor  of  Wood;  the 
dismissal  of  the  hill  aa  to  the  executrix  of 
Wood;  the  judgment  rendered  in  her  favor 
by  the  court  in  general  term;  the  distribution 
made  of  the  estate  of  Wood:  the  oonllablli^ 
of  Wood  and  his  estate  and  the  consequent 
noDllablllty  of  Bryan.  July  1, 1800,  a  repli- 
cation was  filed,  without  leave,  to  the  answer 
filed  by  Wood  on  October  10.  1881.  Wood 
bad  died  August  81.  1883,  and  Mrs.  Wood, 
bis  executrix,  had  deceased  as  early  as  the 
middle  of  March,  1887.  July  81,  1800.  couur 
set  for  complainaDt.  without  leave  of  court, 
filed  in  the  cause  tbe  following:  "And  now 
comes  the  said  oomplalnant  and  withdrawa 
bis  direction  to  the  clerk  to  dismiss  the  Mil,  so 
far  as  It  relates  to  Maiy  L.  0.  Wood,  execu- 
trix, filed  January  0^  1880,  the  same  having 
been  filed  through  mistake  and  misapprehen- 
sion." 

By  Wood's  will,  Mrs.  Wood  was  appointed 
executrix  and  Thtnnas  N.  Wood,  his  son,  ex- 
ecutor, and  letters  testamentary  were  granted 
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to  tbem  October  37,  1882.  The  bod.  ftfter 
qualif  vine  u  executor,  performed  no  duties  m 
such  duTiDg  the  lifetime  of  hts  mother,  who 
■dmiDlatered  upon  the  estate.  In  March,  1887, 
after  hit  mother's  decease,  the  ion  flied  as  ex- 
ftlO]  ecutor  *a  new  appraisement  and  Inren- 
tonr  and  wound  up  the  estate. 

In  the  action  of  assum^it  brought  by  Wil- 
lard,  as  admloiitrator  of  Frederick  L.  Christ- 
mas,  aninst  Wood,  the  clerk  was  directed  by 
rfalntifl's  attorn^,  on  the  anggeition  of  the 
death  of  defendant,  to  tene  summoiu  to  Mrs. 
Wood  aa  executrix  to  appear  and  defend,  so 
In  this  cause  a  aubpCBua  was  directed  to  bring 
Id  Hn.  Wood  as  execntriz,  and  so  In  the  ac- 
tion brought  by  Willard  Id  Wood's  name  for 
thenseof  OfaarleaH.  Christmas,  administrator, 
the  death  of  Wood  was  suggested,  and  on  ap- 
plication  of  plaiottfTs  attoniey  the  suit  was  re- 
▼ired  In  the  name  of  Mrs.  Wood  as  execntriz. 
The  action  of  corenant  brought  by  Willard, 
as  administrator  of  Christmas,  aninst  Hm 
Wood,  as  executrix,  was  conducted  and  tried 
Uiroughout  on  the  theory  of  her  exclaslve 
representatlTe  character;  and,  similarly,  the 
dismissal  of  this  bill,  January  5, 1886,  waa  aa 
to  Hta.  Wood  as  executrix. 

Wlllard's  counsel  bad  notice  of  the  execotor- 
ahlp  of  the  son,  whose  appearance  as  executor 
was  entered  in  the  present  suit,  with  that  of 
his  mother  as  executrix.  October  2S,  1688,  but 
both  sides  went  on  with  the  prooeedinga  as  If 
Mrs.  Wood  was  sole  executrix. 

This  inlt  was  on  Januaiy  18, 1899,  ordered 
to  be  heard  by  the  supreme  court  ot  the  Dis- 
trict at  the  general  term  in  the  first  instance, 
but,  before  such  hearing,  became  transferred 
under  the  act  of  Congress  of  February  9,  1898 
(87  Stat,  at  L.  484.  chap.  74).  to  the  court  of 
appeals  of  the  District  of  Columbia,  where 
the  bill  waa  dismissed  with  costs  In  accord- 
ance with  an  opinion  delivered  by  Mr.  Chief 
Justice  Alvey,  made  part  of  the  record  and 
reported  In  1  D.  C.  App.  44. 

The  court  of  appeals  held  that  the  bill  was 
effectually  dismissed  as  to  the  estate  of  Wood 
bv  the  orderof  January  Q,  1885;  that  the  right. 
If  any,  attempted  to  be  enforced  against  the 
estate  of  Wood  by  reason  of  the  assumption 
In  favor  of  Dixon  was  fully  barred  by  the 
atatttto  of  UmitatloDs  or  the  lapse  of  time  be- 
fore the  bringing  of  this  suit;  Uiat  plaintiff  as 
the  representative  of  the  mortgagee  could  not 
be  substituted  to  the  position  of  Wood  wltb 
Al  l]Lbe  right  to  enforce  the  covenant 'Bryan 
made  with  and  for  the  benefit  of  Wood,  under 
the  circumatancea;  and  that  the  covenant  of 
Bryan  In  the  deed  from  Wood,  if  It  oould  be 
availed  of  at  all,  could  not  be  deemed  a  lawful 
asset  of  the  estate  of  the  deceased  In  this  Dls- 
trict,  which  vested  In  the  administrator  here 
and  endtled  him  to  sue  Bryan  therefor. 

Mmn,  £tto«h  Totten,  William  Heiuy 

Dannie,  and  Stephen  Gondit,  for  appellant: 

lo  equity  a  creditor  ia  entitled  to  avail  hlm- 
■df  of  a  security  which  his  debtor  holds  from 
a  third  person  for  the  payment  of  the  debt. 

WiUard  v.  Wood,  185  U.  S.  814  (84:  214); 
Kfller  V.  Athford,  18817.  S.  m  (33: 678);  Union 
Mut.  L.  In$.  Oo.  V.  Hanford,  148  D.  8.  IflO 
(86:  120);  ^^«r4  v.  Maj/,  llS  U.  S.  605 
(29:  45ft). 
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Payment  lo  a  foreign  administrator  la  agood 
plea  as  against  even  the  domidliaiy  adnui^ 

trator. 

WiUdm  T.  Sam.  106  0.  8.  868  (27:  716). 

Apart  from  tecblcal  objections  urged  by  the 
defendants,  the  court  of  appeals  denied  relief 
on  the  grounds: 

(a)  That  the  right  sought  to  be  enforced 
agalDSt  the  estate  of  Wood  was  barred  ttT 
time,  by  analogy  to  the  statute  of  UmlUtlons, 
before  thli  suit  was  brought. 

(b)  That  this  suit  was  dlsmtoed  ai  to  the 
estate  of  Wood  by  the  pradpe  as  to  Mrs.  Wood. 

(c)  That  the  remedy  against  Brjan  was  lost 
when  the  remedy  against  Wood's  estate  waa 
lost. 

All  these  propositions  are  controverted  b> 
complainant 

Such  a  theory  of  subrogation  might  be  carried 
even  further,  and  the  right  to  recover  against 
Wood  be  denied,  because  Dixon  was  dis- 
charged In  bankruptcy  from  his  debt  to  the 
mortgagee.  The  answer  to  that,  of  course,  is 
that  a  discharge  in  bankruptcy  results  merely 
by  operation  of  law.  Is  an  act  j»  invitum  as 
regards  the  creditor.  avaOa  only  the  bankrupt, 
and  doea  not  discharge  any  otbtf  persm  liable 
for  the  same  debt. 

U.  8.  Rev.  Stat.  S  6118.  title.  Bankrupt^; 
StoiT,  Promissorv  Notes,  §  428. 

The  estate  of  Willlain  W.  W.  Wood  is  liable 
notwithstanding  the  lapse  of  time.  His  bargain 
with  Dixon  to  bur  the  bouse  and  assume  the 
mortgage  was  a  New  York  contract  and  gov- 
erned by  the  laws  of  New  York. 

To  the  Uw  of  the  state  In  which  land  Is 
situated  mast  we  look  for  the  rules  which 
govern  its  descent,  aHenatlon,  and  transfer,  and 
and  for  the  effect  and  oonstractkm  of  conyi^- 
ances. 

MeOoon  v.  Sealet,  76  U.  S.  9  Wall.  27 
(19:  646);  Orris  v.  FomO.  98U.  8. 176(26:  288); 
Brina  v.  Hartford  F.  Int.  Go,  96  U.  8.  627 
(24:  868);  PHtehard  v.  Norton.  106  U.  S.  139 
(27: 106):  Canada  S.B.O0.Y.  OMUird,  109  U. 
S.  627  (27:  1020):  Dennieie  t.  Omirttl  B.Oo.lOi 
V.^.n  1 26:  489). 

By  the  law  of  the  state  of  New  York  a 
purchaser  of  mortgaged  real  estate  who  accepts 
a  deed  thereto,  by  the  terms  of  which  he 
tssnmca,  oovenaots,  and  agreea  to  pay  the 
morigage  as  a  part  of  the  purchase  money,  is 
liable  for  the  amount  of  the  encumbrance, 
and  bis  llsblllty  is  precisely  the  same,  whether 
he  actually  signs  and  seals  the  deed  or  not 
He  Is  bound  t^tbecoveoaotB  in  the  lastniment 
In  either  case,  and  an  action  may  be  maintained 
on  the  contract  by  the  moriftagee. 

Trott^  V.  ffvgha,  18  N.  Y.  74.  62  Am.  Dec. 
187;  Burr  v.  Beer$,  24  N.  Y.  178,  80  Am.  Dec. 
827;  TAorp  v.  Keokuk  Goal  Co.  48  N.  Y.  257; 
Band  t.  Kennedy.  8B  N.  Y.  149;  AOantie  Dock 
Oo.  V.  Leatitt.  64  N.  Y.  86.  18  Am.  Rep.  666: 
Bou>en  v.  Beck,  U  N.  Y.  86.  46  Am.  Bep.  124; 
Vrooman  v.  Turner,  69  N.  Y.  280, 26  Am.  Rep. 
195. 

The  precise  question  involved  bere  was  de- 
cided by  the  court  of  appeals  of  New  York  in 
Boteen  v.  Ptek,  supra.  The  -purcbaMr  who 
assumed  the  morigage  debt  in  that  case  did  not 
sign  the  deed,  but  accepted  U  and  its  benefits: 
the  deed  purported,  as  here,  to  be  a  deed  6f 
"Indenture,"  and  the  statute  of  limitations  wu 
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Ideaded;  that  statute  as  applicable  to  simple 
coDtractB  barred  tbe  actloo,  bat  as  applicable 
to  a  tpedalty  it  did  oot.  That  case  was  in  all 
respects  undlstiiiKuisbable  from  ibta,  and  the 
court  held  that  the  statute  was  not  a  defeoie. 
If  ihfs  action  were  peodiog  in  New  York,  it 
would  clearly  be  conirolled^  that  case^ 

See  aiRO  UoJT'  Appeal;  24  Pa.  200. 

This  court,  in  WiUaTd  v.  Wood.  180  IT.  S. 
809  (84:  310),  declined  to  decide  thia  question, 
although  tt  was  argued  at  length  at  the  bar. 

The  court  of  am>ealB  coocwdea  that  such  la 
tbe  law  of  New  York,  and  tbat  intematioDal 
Jurisprudence  requires  it  to  be  respected  In 
this  case,  but  undertakes  to  say  that  tbe  Itabllity 
of  Wood  was  not  what  the  law  of  New  York 
declares  it  to  be,  tbat  of  a  party  to  tbe  deed, 
but  only  a  "simple  contraci  on  Wood's  part. 
It  is  submitted  tbat  this  falls  to  give  due 
effect  to  tbe  tec  toi  mttraetra.  It  changea  the 
nature  of  the  oontxact,  and  makes  a  different 
ooe. 

Bank  <tf  VniUi  8taim  t.  i>m)M%,  88  U.  a 

8  Pet.  881  (8:  874i. 

Tbe  case  at  bar  is  not  an  action  of  corenaot 
at  law,  but  in  equity  upon  tbe  oblieation  Im- 
posed by  tbe  law  of  New  York.  If  Wood  was 
liable  (and  tt  is  conceded  be  was),  he  was  liable 
aa  tbe  law  of  New  York  said  be  was,— as  If  be 
had  joined  Id  eieculing  the  deed  he  accepted, — 
and  there  was  no  mere  "simple  contract" 

It  is  quite  sopposable  that  Wood  did  not  slni 
the  deed  because  tbe  law  of  New  York  made 
that  form  superfluous. 

There  Is  nothing  in  the  atatuteof  Umitatlona 
of  ibe  District  of  C<dumbia  (Md.  act  of  1715, 
chap.  38)  which  excludes  or  conflicts  with  the 
New  York  doctrine.  Section  6  expressly  in- 
cludes a  "recofrnizaocp,"  which,  like  the  as- 
sumption of  a  morlgngc  to  New  York,  doea 
not  need  to  he  sealed  or  even  dgned  by  the 
obli^r. 

2  BL  Com.  892;  Be  Brown,  88  Minn.  807; 
dm.  T.  Bmeru,  3  Binney,  481:  MeOimm  r.  Oom. 
SA.  E.  Marsh.  181. 

Section  8  of  tbe  same  act,  on  which  defend* 
ants  rely,  provides  as  follows: 

"All  actioufi  of  trespass  qvare  etavtumfreffit, 
all  actions  of  trespass,  detinue,  surtrover,  or 
replevin  for  taking  away  goods  or  chattels,  all 
acliODi  of  account,  contract,  debt,  book  or 
upon  the  case,  other  than  mch  aooounta  aa 
concern  the  trade  or  merchandise  between 
merchant  and  mercbant,  ihelr  factArs  and 
servants  which  are  not  residents  within  tbia 
province,  all  actions  of  debt  for  lending,  or 
contract  without  specialty,  all  actions  of  debt 
for  arrearages  of  rent,  all  actions  of  anault, 
menaces,  battery,  wounding,  and  imprison- 
ment, or  any  of  them,  ahaU  w  sued  or  brought 
hf  any  person  or  persons  within  this  province, 
at  any  time  after  the  end  of  this  present  session 
of  assembly,  shall  be  commenced  or  sued 
within  the  time  or  limitation  hereafter  ex. 
preaaed,  and  not  after;  that  is  to  say,  the  said 
action  of  aoconnt,  and  tbe  said  actions  upon 
the  case,  upon  dmple  contract,  book  debt,  or 
account,  and  theaald  acUooa  for  debt,  detinue, 
and  replevin  for  goods  and  chattels,  and  the 
said  actiona  for  trespass  ouar$  elautum /regit, 
within  three  years  ensumg  the  causa  of  such 
action,  and  not  after." 

Moreover,  tbla  suit  does  not  assert  a  dalm  of 
1«4  O.S. 


Wlllard  directly  against  Wood,  but.  by  Bubr»- 
gaUoo,  the  claim  of  Dixon,  surety,  avainsl 
Wood,  priadpai,  for  the  obligation  under  tbe 
mortgage. 

Ketie?  V.  A^tyrd.  188  U.  8.  62S  (88:  674). 

Tbe  statute  does  not  begin  to  run  on  The 
surety's  dalm  afraiost  his  principal  until  tbe 
surety  is  compelled  or  compellable  to  pay  the 
debt,  {.  e..  In  this  case  not  until  the  sheriff's 
report  of  sale  was  confirmed  (April  11, 1879), 
or  when  the  deficiency  was  ascertained.  Thia 
suit  was  filed  in  lljSL. 

Wood,  Lim.  Ac  g  149;  BtttoodY.  Detfendotf, 
S  Barb.  410. 

The  court  below  appears  to  have  cited  no 
authority  for  declaring  that,  "according  to  the 
principles  of  tbe  common  law,  no  mere  agree- 
ment or  assnmptloo  to  pay,  by  a  grantee  In  a 
deed,  neither  rigned  nor  sealed  by  him,  can  be 
deemed  or  treated  aa  a  specialty  or  covenant  Id 
thia  District**  There  appeara  to  be  no  ded* 
sion  in  Maryland  prior  to  the  cession  of  thia 
District  in  ISOI,  and  no  District  decision  prior 
to  tbe  case  at  bar,  tbat  declares  such  to  be  the 
common  law  In  this  District  The  states 
which  have  adopted  the  same  doctrine  as  that 
declared  in  New  York  have  adopted  it  aa 
being  part  of  the  common  law  of  England,  and 
DO  reason  Is  perceived  why  It  la  not  tbe  com- 
mon law  In  this  Jurisdiction.  The  learned 
court  below  took  au  erroneous  view  aa  to  the 
common  law  of  England  on  this  subject. 

Finch,  Book  of  the  Law,  109;  Stainet  v. 
Morris,  1  Yes.  &  B.  48;  Oomyn  Dig.  title. 
Covenant,  A  L  pi.  5,  6;  Finlat  v.  Simpmm,  83 
N.  J.  L.  8U. 

Certainly  In  equltr  there  ahonid  be  no  tech- 
nical difficulty,  arising  from  the  "form  of  the 
action,"  in  treating  "V^kkI  as  If  he  bad  signed 
and  sealed  tbe  indenture. 

The  pracijx  was  wholly  Ineffectual  to 
dismiss  tbe  suit  as  against  tbe  estate  of 
Wood .  and  was  certainly  subject  to  tbe  with- 
drawal filed  by  tbe  oompMoant  It  referred 
I  nly  to  "MaiyX.  C.  Wood,  executrix,**  who  is 
dnce  deceased,  aod  not  to  Thomas  N.  Wood, 
the  ex^utor,  against  whom  this  suit  Is  now 
pending. 

The  dismissal  of  a  bill  In  equity  as  to  one  of 
two  executors  Js  inoperative.  Bxecutors  are 
Joint  tenants  and  not  tenants  In  common.  An 
equity  salt  against  one  of  two  executors  would 
support  a  judgment  at  decree  Undlng  on  the 
estate,  if  no  objection  were  made  or  want  of 
parties  suggested  by  the  defendnot. 

The  plaintiff  In  an  equity  suit  caunot  effect- 
ually dismiss  his  suit,  especially  after  answer, 
except  by  means  of  an  oraer  of  tbe  court 

1  Daolell,  Ch.  Fl.  Pr.  795;  FUlUir  t. 
Qu»A;.  9  N.  J.  Eq.  8li 

In  Orphan  AMylum  v.  l£eCaiie»,  1  Hopk, 
Cb.  873.  cited  by  tbe  court  below,  the  dismis- 
sal was  by  order  of  court,  after  argument,  and 
the  court  was  asked  to  vacate  Its  own  order. 

Thomas  N.  Wood  having  duly  qualified  as 
coexecutor,  the  question  how  much  actual 
service  he  performed  during  the  life  of  the  co- 
executrix  was  one  merely  Mtweeo  themselves. 
He  did  not  cease  at  any  time  to  be  coexecutor. 

Be  Patten*t  Estate.':  Mackey,  892;  Siekard- 
ton  V.  Siaruhury,  4  Harr.  A  J.  37S. 

Whatever  may  be  tbe  case  as  to  Dixon  and 
Wood,  the  defendant  Bryan  should  be  held  lia- 
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ble  In  equity  upon  hU  signed  and  sealed  cot- 
eoant. 

He  intentionally  bought  tbe  property  eum 
OTure.  If  It  bad  risen  in  value  above  tbe  price 
at  wblcb  be  bought  It.  inclnding  the  mortgage 
he  asaumed,  he  would  have  reaped  what  some 
have  called  "the  unearned  iDcremeot."  As  it 
has  fallen  below  the  amount  of  debt  aecnred 
upon  it,  he  should  bear  tbe  loss.  His  liability 
Is  not  merely  technical,  but  founded  in  equity 
and  good  conscience,  and  It  should  not  be  can- 
celed, even  if  it  be  held  that  Dixon's  estate  or 
even  Wood's  otata  tor  ur  reason  Is  no  longer 
liable. 

It  is  established  and  conceded  that  ai  be- 
tween themselves  Brvao  was  prlacipal  and 
Wood  was  surety,  llie  fact  that  the  right  to 
sue  the  surety  has  been  barred  by  tbe  statute  of 
limitations.  » it  be  a  fact,  should  not  and  does 
not  destroy  In  equity  the  right  to  be  subrogated 
to  any  secnrity  held  by  the  surety. 

An  apt  Illustration  of  this  is'  afforded  by 
Battman  r.  Fotter.  8  Uet.  19,  per  Sbaw,  Cb. 
J.,  wbere  the  maker  of  a  note  had  given  a 
mcttgage  to  his  surety  to  secure  him,  and  It 
was  dectded,  after  argument  and  full  consider- 
ation, that  the  holder  of  tbe  note  was  entitled 
by  subrogation  to  the  benefit  of  tbe  mortgage, 
even  though  bli  right  to  me  tbe  surety  was 
barred  bylfmttatlon.   The  court  said  (p.  24): 

"The  effect  of  the  mortgage  was,  In  equity, 
to  pledge  tbe  property  in  the  form  of  a  hy- 
pothecation to  the  surety,  for  tbe  payment  of 
tbe  mortgagor's  debt;  and  tbe  pledge  is  not  re- 
deemed, nor  the  equitable  lien  upon  it  dis- 
charged, until  the  debt  is  paid,** 

In  the  case  at  bar  Bryan,  In  the  view  of 
«quity,  is  the  principal  debtor.  Wood  is  the 
surety,  and  the  covenant  in  tbe  deed  between 
Wood  and  Bryan  is  the  security  held  the 
Surety,  and  which  Is  not  discha^^  nntU  the 
debt  IS  paid. 

The  only  effect  of  llmltatloDS,  If  AU7ijn  this 
case,  is  to  take  away  the  remedy  against  Wood's 
estate.  It  does  not  affect  tbe  right,  and  should 
not  have  any  collateral  effect  on  daims  against 
another. 

Michigan  Ina.  Bankv.  SIdred.  18017.  S. 693. 
896  (83:  1080,  1082):  Campbell  v.  Bott,  115  U. 
B.  620,  625  (29:  483,  466);  SturgeM  v.  Crownin- 
Aield,  17  U.  S.  4  Wheat.  122  (1: 629). 

Pom.  £q.  Jut.  %  ISOi,  says  that  the  "mort- 

Ggee  may  release  tbe  mortgagor  wlthoot  ra- 
ising tbe  purchaser." 

In  KeOer  v.  Ai^ord,  188  U.  8.  610.  623  (88: 
667,  678),  this  court  said:  "If  the  person  who 
is  admitted  to  be  the  creditor's  (mortgagee's) 
debtor  stands,  at  the  time  of  receiving  me  teeur- 
t'te,  in  the  relation  of  surety  to  the  person  from 
whom  he  receives  It,  it  Is  quite  immaterial 
whether  that  person  Is  or  ever  has  been  a  debtor 
of  the  principal  creditor,  or  whether  tbe  rela- 
tion of  suretyship  or  the  indemnity  to  the  surety 
existed,  or  was  xnown  to  tbe  creditor,  when 
the  debt  was  contracted.  In  short.  If  one  per- 
son agrees  with  another  to  be  primarily  liable 
for  a  debt  due  from  that  other  to  a  third  per- 
Bon,  so  that  as  between  the  parlies  to  the  agree- 
ment the  first  Is  tbe  principal  and  the  second 
tbe  surety,  the  creditor  of  such  surety  Is  en- 
titled, in  equity,  to  be  snbstltuted  In  his  place 
for  tbe  porpose  of  compelUog  such  principal 
to  pay  the  debt" 
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And  the  court  quotes  and  adopts  this  lan- 
guage: "But  the  right  of  tbe  mortgagee  to 
this  remedy  does  not  result  from  any  fixed  or 
vested  right  in  htm,  arising  either  from  tbe  ac- 
ceptance by  the  subsequent  porchaaer  of  the 
conveyance  of  the  mortgaged  premises,  or 
from  the  obligation  of  the  grantee  to  pay  the 
mortgage  debt  as  between  himself  and  bis 
grantor.  .  .  .  And  It  will  not  in  any  case 
be  available  to  the  mortgagee,  unless  the 
grantor  was  [not  ia]  himself  personally  liable 
for  thepayment  of  tbe  mortgage  debt. 

In  fitfur  V.  Atftf<>rd,  tupra,  the  mor^agor 
was  not  made  a  party  to  tbe  suit  against  tbe 
mortgagor's  grantee,  and  this  court  said  that 
this  omission  could  not  prejudice  any  interest 
of  his,  or  any  right  of  either  party  to  that  suit. 

The  plain  deduction  from  the  Isngiiage  and 
action  of  this  court  in  that  case  is  that  tbe  sub- 
rogation In  Question  takes  place,  In  the  con- 
templation of  equity,  when  the  grantee  takes 
the  property,  and  assumes  the  mortgage  debt 
if  tbe  claim  of  the  mortgagee  la  then  valla 
against  the  mortgagor.  Tbe  mortgagee,  hav- 
ing notice  on  tbe  public  records  of  the  assump- 
tion of  the  debt  by  tbe  new  owner  of  tbe  prop- 
erty, may  very  well  rely  upon  the  right  whldi 
he  Is  advised  equity  ^ves  him  against  such 
owner  and  elect  to  take  him  aa  tbe  debtor  in 
equity.  Why  should  the  mortgagee  tbMi  be 
obliged  to  keep  his  claim  alive  indefinitely 
against  the  original  mortgagor,  and  against  a 
chain  of  intermediate  owners,  who  may  be 
dead  or  bankrupt,  or  in  foreign  parts,  under 
penalty  of  being  told,  if  be  fails  to  do  so  in  re- 
gard to  any  one  of  them,  "Oh,  the  vinevtvm  of 
obligation  is  broken,  there  is  a  mtasing  link, 
and  you  are  not  entitled  to  tbe  benefit  of  sub- 
rogation." Why  should  be  not  rather  have  an 
equitable  right  similar  to  that  of  tbe  holder  of 
a  promisaoiy  note  who  can  strike  off  inter- 
mediate indorsers  and  sue  any  particular  one? 

In  the  rapid  transfer  of  real  estate  from 
owner  to  owner  in  modern  times,  any  other 
construction  of  the  equitable  doctrine  so  care- 
fully built  up  by  tbe  courts  would,  In  manr 
cases,  reduce  it  to  a  nullity.  That  it  is  a  sal- 
utaiy  doctrine  In  aiding  to  make  real  estate  a 
subject  of  commerce  none  will  deny  who  con- 
sider bow  it  tends  to  shift  tbe  burden  of  a 
mortgage  debt  from  the  mortgagor  tu  tbe  pur- 
chaser who  assumes  tbe  mortgage,  thereby  ac- 
complishing the  very  object  which  those  parties 
bave  in  mind,  without  the  necesdty  of  asking 
the  consent  of  tbe  mortgagee  to  the  diange  « 
debtor. 

Meatn.  John  Sldnej-  Webb*  ff.  Randalt 
W^,  and  Barri*  LindtUy.  for  Wood,  appeUee: 

The  court  below  decided  that  the  bul  was 
effectually  dismissed  as  against  the  estate  of 

Wood: 

1,  Because  there  was  at  the  same  time  an 

action  at  lawpendlng  in  respect  to  the  same 
subject,  and  Wood  had  raised  the  question  of 
the  right  of  tbe  plaintiff  to  pursue  both  rem- 
edies. Tbe  dismissal  of  tbe  bill  was  therefore 
but  a  concession  of  the  right  and  demand  of 
Wood. 

2.  He  Intended  to  dismiss  It  and  after  a  vol- 
untary dismissal  he  will  not  be  allowed  to  re- 
Instate  it,  unless  it  he  shown  that  there  was 
[  surprise  or  mistake.  It  is  noticeable  that  tbe 
brief  for  the  appellant  is  idlent  on  the  point  of 
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mrpriw  aod  mlitato  In  enterlDg  tUi  order. 
{Onkttm  AMtum  t.  MeOartte^  1  Hopk.  Ch. 

428.) 

8.  That  Hn.  Wood  was  tbe  actlTe  executor, 
and  bad  been  tbe  onlj  one  who  bad  adminls- 
terad,  and  a  saf  t  agalnit  her  alone  would  have 
been  equally  effectlTe  in  law  and  In  equity, 
and  hence  a  dlimlval  would  be  effectual  as  to 
the  ettate  if  entered  agBinst  ibe  only  active 
representative.  (8  Wnia.'  Ezn.  7tb  Am,  ed. 
•1881, •1879;  Strieklandf.  Striektand,  13  Sim. 
468;  Dytm  t.  Morrit,  1  Hare,  418;  WiUard  T. 
Wood,  ]  App.  D.  C.  44). 

Esecnton  residing  abroad  or  wbo  never 
acted  on  the  estate  are  not  necessarily  made 
parties  to  the  suit. 

Oltfton  T.  Haig,  4  Desauss.  Eg.  880. 

It  M  difficult  to  see  how  a  plaloOff  can  avail 
himself  of  tbe  fact  that  a  formal  order  was  not 
entered  in  accordance  with  the  pr<aeip$  and 
(Hder  on  the  clerk  to  make  the  entry  on  the 
docket  accordingly. 

The  order,  fbllows  u  a  matter  of  oonne,  and 
can  only  be  stayed  1^  the  defendant  on  the 
grouod  of  noDpaymeot  of  ooits,  and  no  oh]oc- 
tion  herein  was  made. 

OuriU  T.  Uoyd,  4  Hyl.  ft  a  188;  Booth  r. 
Ijfoe^er,  1  Keen.  347;  Sea  Ina.  Vo.  t.  Day,  0 
Paige.  847;  Simpton     Brou^,  9  Paige,  S46. 

It  is  a  matter  of  course  to  permit  a  romplalu- 
ant  to  dismiss  his  Ull  at  any  time  before  an  In- 
terlocutory or  final  decree  has  been  made  In 
the  canie.  on  parment  of  costs, 

Cummint  t.  BennHt,  8  Paige,  80. 

Mr.  Joha  Selden.  for  Bryan,  appellee: 

Tbe  complsiosDt  below  was  without  title  or 
interest  to  Institute  tbe  suit  as  to  Bryan. 

Simple  contracts,  tboueh  eTtdenced  hy  ne- 

Sotteble  paper,  are  ^ona'netdbiHa  where  tlie 
ebtors  reside. 
Wyman     United  State*,  108  D.  B.  858  (S7: 
106»);  Nets  England  Hut.  t.  Int.  Oo.  v.  Wood- 
wrlA,  111  U.  S.  140  (28:  881). 

Specialties  an  hona  notabiUa  where  they 
maj  happen  to  he  found  at  the  death  of  the 
Intestate. 

Stoeum  T.  Sanford,  9  Conn.  584;  Boleomb  T. 
J^pe.  16  CoDO.  18S,  186;  Taylor  T.  Barron, 
85  N.  H.  49S:  Beers  t.  Shannon,  78  N.  Y.  20S; 
Smm  T.  Union  Bank,  80  U.  S.  5  Pet.  525  (8: 
215);  Schouler,  Exrs.  &  Admrs.  g  24;  1  Woer- 
ner.  Law  of  Admioistrstion,  440,  441;  2 
Woeraer,  Law  of  AdmlnistratloD,  650. 

A  plea  that  the  subject  of  action  constituting 
such  bona  notabilia  was,  on  tbe  death  of  tbe 
decedent,  la  aaotber  Jurisdlctiou  than  the  one 
which  appointed  tbe  administrator  suing  as 
plaiatiff,  has  always  been  a  good  answer  to  tbe 
action. 

JSoonan  r.  BradUy.  76  U.  &  9  Wall.  405 
(19:761). 

A  release  of  the  hond  by  the  administrator 
appointed  In  this  district  would  constitute  no 
bsr  to  tbe  enforcement  of  the  bond  by  the  ad- 
mloistrator  appointed  In  Brooklyn. 

DaniH  Lvker.  Dyer,  805a/  Byron  t. 
^vrwn,  Cro.  Ellz.  472;  1  RoUe,  Abr.  London, 
1668,  p.  908. 

Between  these  administrators  there  exists  no 
privity. 

Staey  v.  Thrather,  47  U.  8.  6  How.  44,  68, 
60  (12: 887,  842,  848);  BSU  T.  Tucker^  54  U.  a 
IS  How.  487  (14:22«);  MoLean  r.  Jfaafc.  59 
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U.  S.  16  How.  18  (16: 978);  /oAnam  t.  Aim 
188  U.S.  159(85:114). 

And  if  Wlllard  should  recover  snlost  Bryan, 
Id  the  present  suit,  Bryan  would  stUl  be  ex- 
posed to  a  second  recovery,  at  the  suit  of  the 
administrator  al  Brooklyn,  or  his  asdgnee,  u 
lawful  holder  of  the  bond. 

Union  Mut.  L.  In*.  Oo.  r.  Zmtt,  97  U.  3.  684 
(84: 1114). 

Tbe  bond,  though  It  constitutes  the  fonnda* 
tioD  of  the  suit,  baa  been  oelUiar  produced  nor 
prDperly  accounted  for. 

Cktrk  V.  Van  Riemt^k,  18  U.  S.  9  Cranch, 
160  (8: 690):  8itM$o»  t.  BaU.  70  U.  B.  8  Wall. 
475  (18: 807). 

The  personal  representative  of  the  assignee 
of  tbe  mortgagee  Is  without  remedy,  in  equity, 
against  tbe  defendant  Bryan. 

Bpiteopal  Oity  Mittion  v.  Brwn,  168  U.  8. 
222  (88: 960):  BwOl  v.  Daggt.  108  U.  8.  148 
(27:688);  Drur$  t.  Bayden^  111  U.  8.  887 
(28:410). 

The  contract  between  the  mortgagor  and  his 
vendee  creates  no  direct  obligation  on  the  part 
of  the  latter  to  tbe  mortgagee,  and  is  hence 
not  actionable  at  law  by  the  mortgagee,  but 
since,  as  between  the  mortsagor  and  his 
vendee,  tbe  vendee,  by  force  of  bu  assumption 
aod  agreement,  has  become  In  equity  the 
prioci[»l  and  tbe  mortgagor  merely  the  sorety, 
for  payment  of  the  mortgage  debt,  the  mort- 
gagee, as  creditor  of  such  surety.  Is  entitled  In 
equity  to  stand  in  the  place  and  to  be  subro- 
gated to  the  rights  ana  remedies  of  tbe  mort- 
gagor, under  the  contract  which  the  mort- 
gagor, for  his  Indemnity,  has  obtained  from  his 
veodee. 

Saier  T.  At^fOrd,  18BU.  B.  010.  «B4  (88: 667, 
078):  WOard  v.  Wood,  185  U.  B.  809,  818  (84: 
210,  818);  Union  Mut.  L.  Int.  Co.  r.  Banford, 
148  U.  8.  190  (86: 120);  Bpioeopal  (Ht$  Wma» 
V.  Brown,  158  U.  S.  227  (89: 961). 

From  all  debts  and  claims  proTable  agsinst 
his  estate  on  the  7tb  day  of  December,  1877.  it 
has  been  shown  br  the  oomplalnant  In  the 
present  suit  that  IHxon  was  discharged  In 
oaDknjptcT,  on  March  1, 1878. 

If,  not  withstand  log  such  proof  of  tbe  mort- 
sage  debt  in  baokruptcr,  a  judgment  for  any 
o^cieDCy  was  obtained  against  Dixon  bv  tbe 
plaintiff  In  foreclosure,  "it  was  obtained  un- 
der circumstances  which  amoimted  to  a  fraud 
in  law." 

Srott     miorp,  143  tr.  S.  886  (86: 1051). 

His  discharge  was  effective  to  relieve  his 
estate  from  any  deficiency  arising  upon  tbe 
sale  In  foreclosure. 

Pleitat  T.  Biehardton  (No.  2),  147  U.  S.  650 
(87:276);  Bmneguin  t.  Own,  111  V.  8.  676 
(2«:665);  Upekur  r.  Briocoe,  188  U.  8.  865 
(84:981). 

The  assigDee  In  bankruptcy  of  Dixon  would 
have  bem  protected  by  the  limitation  of  two 
years  contained  In  U.  8.  Rev.  Stat,  g  5057. 

Baiteii  T.  Gloter,  88  U.  8.  81  WaU.  848  (88: 
686). 

In  the  case  of  the  mortgagee,  "tbe  equity  on 
which  bis  relief  depeniU  la  the  right  ot  tbe 
mortgagor  against  bis  vendee,  to  which  be  Is 
permitted  to  succeed  by  substituting  himself  in 
the  place  of  tbe  mortgagor." 

KeUer  T.  Atl^ord,  lf»  U.  8.  085  (88: 674). 

He  stands  in  the  debtor's  shoes,  and  is  sub. 
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itltuted  to  tbe  rixbts  and  remedies  of  the  latter, 
but  to  DOtbiog  eiw. 

Wittetrd  t.  Wor^am^  76  Vt.  403;  Oiborne 
T.  CabeU.  77  Ya.  468. 

He  cao  therefore  only  have  a  personal  Judg- 
meoC  against  the  purchaser,  for  bta  debt,  vhen 
tbe  roortgaeor  holds  an  obligatlou  whlcb  will 
■upport  mat  a  Judgment. 

OivieeU  ».  Ourrier,  37  N.  J.  Eq.  165;  feStfr 
T.  A^JoTi.  188  U.  S.  624  (83:674). 

The  mortgagee  ia  entitiiid  to  socb  remedy 
only  at  the  mortgagor  bad  agaiDit  fhe  pur- 
cbaser  wbeti  tbe  mil  was  filed. 

Crowdl  T.  Boapital  cf  Bamabtu,  37  N.  J. 
Eq.  660;  BtUt  v.  Titneortli,  29  K.  J.  Eq.  78; 
WiUard  t.  Wood.  4  Mackey,  588. 

UpoD  each  alieoation,  the  vendee  becomes 
bonod  as  prlndpal  and  tbe  vendor  as  surety, 
■s  between  themaelveB,  in  equity,  for  payment 
of  the  mortgage  debL 

I  Jones.  Hortg.  4th  ed.  p.  741,  g  765. 

Hr.  Chief  Justice  Foliar  delivered  the 

opinion  of  tbe  court: 

Tbe  action  of  covenant  brought  by  Willard 
■gainst  Wood.  December  80,  lE^,  was  heard 
by  the  supreme  court  of  the  District  of  Col- 
umbia In  general  term  in  tbe  first  iastance,  and 
It  was  held  that  the  acceptance  by  Wood  of 
tbe  deed  of  Dixon  to  him  created  no  specialty 
obligation  on  the  part  of  Wood,  though  he 
mfsht  be  held  liable  on  It  in  assumpsU,  as  on 
a  nmple  contract,  and  that  the  act  of  llmlta-' 
ttona  of  the  District  barred  such  action  because 
brought  more  than  three  years  after  the  cause 
of  action  accrued.   4  Hackey.  Q38. 

The  case  being  brought  on  writ  of  error  to 
this  court.  It  was  ruled  that  whetfaer  an  agree- 
ment by  the  grantee  of  a  morlgagor  to  assume 
the  mortgage  debt  could  be  enforced  at  law  or 
in  equity  wu  governed  by  the  law  of  tbe  place 
where  the  action  was  brought,  and  that  by  the 
law  of  the  District  of  Columbia,  whether  such 
an  agreement  was  or  was  not  considered  as 
under  seal,  it  was  an  agreement  maiie  with  the 
grantor  only,  and  created  no  direct  obligation 
to  Ibe  mortgagee  upon  which  the  liUter  could 
sue  at  law.  If  the  agreement  of  the  grantee 
was  considered  under  seal,  by  reason  of  the 
deed  being  sealed  by  the  grantor,  It  fell  within 
the  seuled  rule  in  force  In  the  District  of  Col- 
umbia, that  no  one  could  maintain  an  action 
at  law  on  a  contract  under  seal,  to  which  he 
was  not  a  party;  and  If  the  agreement  of  the 
grantee  was  considered  as  in  Uie  nature  of  as- 
sumpsit, implied  from  his  acceptance  of  the 
deed,  "still,  being  made  with  tbe  grantor  only 
and  for  bis  benefit,  uponacooslderatlon  moving 
from  him  alone,  there  being  no  privity  of  con- 
tract between  the  grantee  and  the  mortgagee. 
610]  and  tbe  latter  not  baving  known  *of  or 
assented  to  the  agreement  at  tbe  time  it  was 
mad^  nor  having  since  done  or  omitted  any 
aet  on  the  faith  of  It,  It  follows  that,  by  tbe 
law  as  declared  by  this  court,  and  prevailing 
Id  the  District  of  Columbia,  the  mortgagee 
cannot  maintain  an  action  at  taw  against  tbe 
grantee.  KeUer  v.  Adiford,  188  U.  8.  610, 
620,  622  [88:667,  673,6781.  and  Second  Jffat. 
Bank  v.  Grand  Lodge  ofF.^A.  Maaona,  08 
U.S.  123  [35:75]. tbere cited.  .  .  .  More- 
over. If  the  grantee's  lUUIIty  was  In  assump- 
sit only*  it  was,  In  any  view  of  the  case, 
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liarrefl  by  the  staiufe  of  limitations  In  lliree 
yearn."  And  Ihe  judgment  of  the  supreme 
court  of  the  District  was  accordingly  atflrmed. 
Wittard  v.  Wood.  13"i  U.  8.  309  [84:  210]. 

In  EeSer  v.  AtHtford.  abnve  referred  to,  it 
was  held  that  although  the  contract  of  the 
purchaser  to  pay  the  mortgage,  being  made  to 
the  mortgagor  and  for  his  benefit  only,  created 
no  direct  obllgaUon  of  the  purchaser  to  tbe 
mortgagee,  yet  that  In  a  court  of  equity  tbe 
mortgagee  may  avail  himself  of  tbe  right  lA 
the  mortgagor  against  the  purchaser  upon  the 
familiar  principle  In  equity  that  a  creditor 
shall  have  the  benefit  of  any  obligation  or  se- 
curity given  by  the  principal  to  the  surety  for 
the  payment  of  the  debt.  And  it  was  said: 
"The  doctrine  of  the  right  of  a  creditor  to 
the  benefit  of  all  securities  given  by  the  prin- 
cipal to  the  surety  for  tbe  payment  of  the  debt 
does  not  rest  upon  any  liability  of  tbe  princi- 
pal to  the  creditor,  or  upon  any  peculiar  rela- 
tion of  the  surety  towards  the  creditor;  but 
upon  tbe  grouncl  that  tbe  surety,  being  tbe 
f^reditor's  d«)tor,  and  in  fact  wcupyingtbe  re- 
lation of  surety  to  another  person,  has  received 
from  that  perani  an  obligation  or  security  for 
tbe  payment  of  tbe  debt,  which  a  court  of 
equity  will  therefore  compel  to  be  applied  to 
that  purpose  at  tbe  suit  of  the  creditor. 
Where  the  person  ultimately  held  liable  is 
himself  a  debtor  to  tbe  creditor,  tbe  relief 
awarded  has  no  reference  to  that  fact,  but  is 
grounded  wholly  on  tbe  right  of  the  creditor 
to  avail  himself  of  the  right  of  the  surety 
against  the  principal.  If  the  person  who  w 
admitt«l  to  be  tbe  creditor's  debtor  stands,  at 
the  time  of  receiving  the  security,  in  tbe  rela- 
tion of  surety  to  tbe  person  from  whom  he 
receives  It,  it  is  quite  Immaterial  whether  that 
person  Is  or  ever  has  been  a  debtor  of  tbe  prin- 
cipal creditor,or  whether  *the  relation  of  [520 
suretyship  or  the  Indemnity  to  the  surety  ex- 
isted, or  was  known  to  tbe  creditor,  when  the 
debt  was  contracted.  In  short.  If  one  person 
agrees  with  another  to  be  primarily  liable  for 
a  debt  due  from  that  other  to  a  third  person, 
so  that  as  between  the  parties  to  the  agree- 
ment the  first  Is  the  principal  and  the  second 
the  surety,  the  creditor  of  such  surety  Is  en- 
titled. In  equity,  to  be  substituted  in  his  place 
for  tbe  purpose  of  compelling  such  principal 
to  pay  the  debt"   183  U.  8.  638  [83:  678]. 

After  citing  many  cases  and  uuotiog  from 
Otfuw/I  V.  Bamabeu  Eotpital,  27  N.  J.  Eq. 
650,  655.  the  opinion  continued:  "The  deci- 
sions of  this  court,  cited  for  tbe  defendant,  are 
not  only  quite  consistent  with  this  conclusion, 
but  strongly  tend  to  define  the  true  position 
of  a  mortgagee,  who  has  In  no  way  acted  on 
the  fallh  of,  or  otherwise  made  himself  a 
party  to,  tbe  agreement  of  the  mortgagor's 
grantee  to  pay  the  mortgage;  holding,  on  tbe 
one  hand,  that  such  a  mortgagee  has  no 
greater  right  than  the  mortgagor  has  against 
the  grantee,  and  therefore  cannot  object  to  the 
striking  out  by  a  court  uf  equity,  or  to  tlie  re- 
lease by  the  mortgagor,  of  such  an  agreement 
when  inserted  In  the  deed  by  mis'ake  [JBHiott 
v.  Saekett.  108  U.  B.  182  [27:  678];  Drury  v. 
Sauden.  Ill  U.  8.  323  [28:  408]);  and,  on  the 
other  band.  thM  such  an  agreement  does  not, 
without  the  mortgagee's  assent,  pat  tha 
grantee  and  the  mortgagor  In  the  reUtlon  of 
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principal  and  surety  towards  the  mortgagee, 
so  that  the  Utter,  by  giving  time  to  the  gran- 
tee, will  discharge  the  mortgagor.  Shtphard 
T.  May,  115  U.  8.  605.  Ml   [29:466.  458]." 

The  court  of  appeals  rightly  held  th^  ram- 
€dieB  are  determined  by  the  law  of  the  forum; 
that  Wood's  liabiUtT  by  reason  of  his  accept, 
ance  of  nixon'sdeed  was  subject  to  the  Ilmlta- 
tloo  prescribed  as  to  simple  contracts;  and  was 
barred  by  the  application  Id  equity,  by 
aoalogy,  of  the  bar  of  the  statute  at  law. 

We  also  concur  with  the  court  of  appeals 
that  the  bill  was  eflMtually  dismissed  as  against 
the  estate  of  Wood  on  the  6th  of  January, 
1886.  That  court  held  that  there  could  be  no 
doubt  that  it  was  the  intention  of  plaintiff  by 
the  order  of  that  date  to  dismiss  the  bill  as  to 
the  representattves  of  Wood's  estate,  and  that 
621]itwaa  supposed  at  the  time  tohave'been 
effectually  done;  that  this  dismissal  was  a  con- 
cession to  the  demand  of  Wood  that  plalnitff 
should  elect  aa  between  his  action  at  law  then 
pending  against  the  representatives  and  the 
mil  In  equity;  that  it  could  not  be  urged  that 
the  defendant  or  his  representative  nilght  ob- 
ject to  the  dismissal;  and  that  after  a  toIud- 
tary  dismissal  of  the  bill  by  pl^ntiff  he  would 
not  be  allowed  to  reinstate  It  unless  It  was 
shown  that  there  was  surprise  or  mistake.  It 
was  further  held  that  tbough  the  order  of  dis- 
missal referred  alone  to  Mrs.  Wood,  she  was 
the  only  active  representative  of  the  estate, 
and  that  the  fair  construction  of  the  order  of 
dismissal  would  not  permit  of  tbe  contention 
that  the  bill  was  still  Intentionally  retained  as 
•gainst  the  coexecnlor,  the  son;  and  that  in- 
deed, being  dismissed  voluntarily  as  aeainst 
the  active  representative,  it  was'left  fatally  de- 
fective, even  though  technically  still  pending 
against  the  son. 

The  proceedings  show  that  Mrs.  Wood  was 
regarded  as  the  sole  representative,  she  only 
having  administered;  and  tbe  attempts  by  fil- 
ing a  replication  July  1.  1890.  without  leave 
of  coifrt,  to  the  answer  filed  by  Wood,  who 
bad  then  been  dead  nearly  eight  years,  and  by 
filing  a  paper  signifying  the  withdrawal  of  the 
direction  to  dismiss  the  bill,  July  81,  1800, 
also  without  leave  of  court,  were  unavailing  In 
tbe  premises. 

But  it  is  insisted  that,  conceding  the  remedy 
as  to  Wood  was  barred ,  it  doea  not  follow  that 
Bryan  was  entitled  to  avail  himself  of  that  bar, 
since  the  right  was  not  eztlogulslied;  that 
Bryan  joined  In  the  execution  «  the  deed  of 
Wood,  and  thereby  expre&sly  agreed  to  pay  tbe 
balance  due  on  the  mortgage;  that  this  was  an 
absolute  promise  to  pay  and  not  merely  a  con- 
tract of  indemnity;  and  that  it  could  be  pro- 
ceeded on  as  a  specialty  irrespective  of  whether 
the  remedy  on  Wood's  contract  with  Dixon 
was  barred  in  the  District  or  not. 

It  Is  not  denied  that  the  enforcement  of  the 
contract  was  open  to  all  defensrs  ezisltng  be- 
tween Wood  and  Bryan,  Bhpif>eopal  City  Mia- 
tion  T.  Brmen,  168  U.  S.  222  [89: 9601-  Christ- 
mas  had  not  been  deprived  bv  either  of  them 
of  any  security  be  ever  bad;  there  was  no 
mutual  agreement  between  bim  and  them;  and 
he  bad  In  no  way  acted  on  the  faith  of  the 
agreement  between  them  In  such  away  as  to 
bind  either  of  them  by  estoppel. 
022]  The  6th  section  of  chapter  28  of  the  Act 
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of  1715  of  the  state  of  Maryland,  and  which  is 
in  force  In  this  District,  is  as  follows : 

"No  bill,  bond,  judgment,  recognizance, 
statute  merchant,  or  oi  tbe  staple,  or  other 
specialty  whatsoever,  except  such  as  shall  be 
taken  In  the  name  or  for  tbe  use  of  our  Sov- 
ereign Lord  the  Eing*,  bis  heirs  and  succvSbora, 
shall  be  good  and  pleadable,  or  admitted  in 
evidence  against  any  person  or  persons  of  this 

firovince,  after  the  principal  deotor  and  cred- 
tor  have  been  both  dead  twelve  years,  or  the 
debt  or  thing  in  action  above  twelve  years' 
standing;  saving  to  all  persons  tliat  shall  tw 
under  ue  aforementioned  impediments  of  ln> 
fancy,  coverture.  Insanity  of  mind,  imprison- 
ment, or  being  beyond  the  sea,  the  full  bene- 
fit of  all  such  bills,  bonds,  judgments,  recog- 
nizances, statutes  mercfaanl,  or  of  the  staple,  or 
other  specialties,  for  the  space  of  five  years 
after  such  Impediment  removed,  anything  in 
this  act  before  mentioned  to  the  contrary  not* 
witbstaoding."   1  Ellty,  Ijaws  of  Maryland. 

This  section  was  peculiar  to  tbe  state  of 
Maryland,  and  in  effect  went  to  the  cause  of 
action.  In  some  aspects  It  has  often  received 
the  consideration  of  the  courts  of  that  state. 
Some  of  tbe  decisions  are  referred  to  by  Chief 
Justice  Alvey  in  Mann  v.  Cooper,  2  D.  0.  App. 
236,  33  Wash.  L.  Rep.  98,  and  it  Is  there  said: 
"Unlike  tbe  eoiutruction  that  has  been  placed 
upon  the  terms  of  the  statute  employed  in  the 
2d  section  thereof  in  regard  to  simple  contract 
debts,  tbe  construction  uniformly  placed  upon 
the  terms  employed  lo  the  6tb  section  lu  re- 
gard to  judgments,  recognizances,  and  special- 
ties of  various  kinds,  owing  to  the  peculiar 
force  and  prohibitory  nature  of  the  language 
employed  in  this  latter  section,  has  been  dif- 
ferent, and  unyielding  to  circumstances  that 
would  remove  the  bar  of  tbe  statute  as  applied 
to  simple  contract  debts;  hence  it  has  been  tui- 
formly  held  that  a  mere  acknowledgment  of 
the  debt  due  on  judgment,  or  even  an  express 
promise  to  pay  the  same,  will  not  arrest  the 
running  of  tbe  statute,  or  remove  the  bar,  as 
against  the  judgment  or  specialty  mentioned 
In  the  act;  though  such  judgment  or  specialty 
may  form  tbe  baals  or  inducement  to  a  new 
express  promise  to  pay,  upon  which  an  action 
may  be  maintained,  Lnmar  v.  Manro.  10  QUI 
&  J.  50;  •Young  v.  Maekatt,  4  Md.  867.[523 
And  so  tbe  payment  of  interest,  or  even  part 
of  the  principal  of  the  judgment  debt  will  not 
have  Ihe  effect  of  avoiding  the  operation  of 
tbe  statute  as  applied  to  proceedings  on  the 
judgment  to  revive,  or  to  recover  on  tbe  judg- 
ment by  action  of  debt  In  the  case  of  Car- 
roll V,  WaHng,  8  Oill  &  J.  491.  it  was  held 
that  Ihe  payment  of  Interest  upon  a  bond  was 
no  avoidance  of  the  bar  of  tbe  act  of  limita^ 
tions  of  1716,  cbap.  23;  nor  would  even  an  ex- 
press acknowledgment  of  the  debt  revive  tbe 
remedvupon  abond  barred  by  thatact."  And 
see  D'igget  v.  Eliamn,  4  Cranch,  C.  C.  610 
Thompson  v.  Beoeridge,  3  Mackey,  170;  Q<Ut  v 
Todd,  28  Wasb.  L.  Rep.  98. 

Tbe  saving  clause  of  the  section  relates  to 
creditors  only,  and  by  D.  C.  Rev.  SUt.  %  466, 
all  exceptions  in  favor  of  parltee  beyond  the 
District  were  repealed.  However,  as  this  6tb 
section  of  the  act  of  1715  was  not  plen^led  wq 
need  notcon^der  whether  Its  benefits  are  denied 
to  nonresident  debtors  by  the  4th  and  6ih  pec- 
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tloM  relating  to  "peraou  abaentlng  the  pro- 
Tlnoe,  or  wanderisg  from  conutr  to  county," 
<v  by  tbe  act  of  November,  1766,  chap.  18.  as 
to  peiBons  who  "  may  be  absent  out  of 
this  proTlDce  at  the  time  when  the  cause  of 
action  hath  arisen  or  accrued"  (Kllly,  Laws 
of  Haiyland;  Hymnger  BaltzeU.  8  Gill  3c  J. 
1S8;  MawiM  t.  Vonim,  53  Md.  238),  or  other 
statutory  prorlaion. 

But  It  Is  well  to  observe  that  this  cOTenant 
was  entered  Into  In  the  District  between  resi- 
dents thereof,  and,  althoueh  its  performance 
was  required  elsewhere,  the  Itability  of  hod- 
performance  was  govemed  by  the  law  of  the 
obligee's  domicil,  operating  to  bar  the  obliga- 
tion, unleai  niipended  by  the  absence  of  tbe 
obligor. 

The  general  rule  In  respect  of  limitations 
must  also  be  borne  in  mind,  that  tf  a  plalntlfl 
mistakes  his  remedy,  in  the  absence  of  any 
statutory  prorlaion  saving  his  rights,  or  where 
from  any  cause  a  plaiDtlfl  becomes  nonsuit  or 
the  action  abates  or  la  dismissed,  and,  during 
tbe  pendencgr  of  the  action,  tbe  limitation  runs, 
tbe  remedy  fa  barred.  Alexander  v.  Pendleton, 
IS  U.  8.  8  Cranch,  463,  470  [8:  634, 
Tmnff  T.  Maekaa,  4  Md.  867;  Wood,  Lim. 
Ac.  g  398,  and  cases  cited. 
024]  *In  his  answer  Bryan  relied  on  Wood's 
answer.whicb  set  up  laches  and  the  statute  of 
limitations.  But  the  recognized  doctrine  of 
courts  of  equity  to  withhold  relief  from  those 
who  have  delayed  the  assertion  of  thdr  claims 
for  an  unreasonable  length  of  time  may  be 

S plied  in  tbe  discretion  of  the  court,  even 
ough  tbe  laches  are  not  pleaded  or  the  bill 
demurred  to.  SuUivaa  t.  Pmlland  A  K.  R. 
Co.  94  n.  B.  806,  811  [34:  834,  8361;  LamdaU 
T.  amiOl,  106  n.  8.  891.  894  ?37:  319,  320]: 
Badger  v.  Badgtr,  69  U.  B.  3  Wall.  87,  95  [17: 
686.  8891;  i^ator  t.  Bremr,  87  Md.  988,  819; 
miKww  rTSJuOM.  81  111.  S7l. 

The  deed  of  Wood  to  Bryan  was  executed 
Uorch  14,  1874,  and  at  that  lime  tbe  mortgage 
bond  was  overdue,  having  matured  accord- 
ing to  its  terms,  July  7,  1878.  but  interest  up 
to  February  1, 1874,  bad  been  Mid  on  it  by 
Wood.  Bryan'i  obligation  to  Wood  was  to 

ay  for tbwlth,  or  within  a  reasonable  time,  a 
itioctlon  of  no  Importance  here,  and  lapse 
of  time  and  changes  In  condiUon  began  im- 
mediately to  affect  it 

Frederick  L.  ChristmaiL  the  owner  of  the 
bond,  was  then  UvlDg.  He  accepted  Interest 
for  two  years  thereat ler,  but  this  was  not  paid 
by  either  Wood  or  Bryan,  and  if  such  pay- 
ment operated  as  an  extension  of  time,  it  does 
not  appear  to  have  hem  with  the  assent  of 
either  of  thenL 

Bryan  sold  within  a  few  days  of  bis  purchase, 
and  conveyed  to  Palmer,  the  deed  being  re- 
corded In  Kings  county,  April  9,  1874,  and 
Palmer  covenanted  to  pay  the,ouiBtandIng  bal- 
ance. To  the  foreclosure  proceedings  Christ- 
mas did  not  make  Wood  and  Bryan  parties, 
or  either  of  them,  but  made  Paimer  a  defend- 
ant, tnough  asking  a  defldmoy  decree  against 
Dizon  only. 

Wood  gave  $17,000  for  the  property,  but  its 
value  had  been  gradually  declining,  and  it 
waa  Md  1b  Deoember  10,  1877;  »tthefon6k» 
MO 
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ure  sale  by  the  heirs  of  Christraaa  for  tS.OOO, 
the  testimony  ahowing  that  $8,000  was  thui  a 

fair  price.  ■ 

Palmer  died  ia  1878  or  1879,  being  reputed 
to  have  parted  with  "moat  of  his  estate." 

The  variotia  law  suits  which  had  been  pre- 
viously commenced,  except  the  action  of  cove- 
nant of  December  80,  1884,  "against  [525 
Wood^  ezecntrix,  were  abandcied  ana  dis- 
missed January  5, 1889,  on  which  day  this  bill 
was  also  dlamisBed,  as  we  have  seen. 

The  bin  was  filed  July  16,  1881.  against 
Wood  and  Bryan,  as  alike  liable  to  Christmas 
as  principal  debtors,  and  service  of  process 
was  had  on  Wood  only,  August  18, 1881 .  The 
mere  fact  that  the  bill  was  left  on  the  files 
would  not,  in  Itself,  relieve  from  the  effects  of 
laches,  for  failure  In  diligent  prosecution  may 
have  the  same  conseqacnces  as  If  no  suit  bad 
been  instituted.  JoAn«b»i  v.  Standard  Min. 
Oo.  148  U.  B.  860,  870  [87:  480,  4861. 

Nearly  sixteen  yeara  had  elapsed  since  Bryan 
entered  into  tbe  covenant  with  Wood,  when, 
on  March  10,  1890,  over  eight  years  after  the 
issue  of  tbe  flrst  subpcena,  alias  proceaa  was 
Issued  against  Bryan  and  servjoe  had.  For 
seven  years  of  this  period  he  had  redded  in  the 
District.  For  seven  years  he  had  been  a  citi- 
zen of  lllinofs  as  he  still  remained.  By  the 
law  of  Illinois  the  mortgagee  may  sue  at  law 
a  grantee,  who,  \xj  the  terms  of  an  abeolnto 
conveyance  frmn  the  mortgagor,  assumes  the 
payment  of  tbe  mortgage  debt.  Dean  v. 
WoUm-,  107  III.  540  ,  545.  650;  Thcmpton 
Dearborn.  107  111.  87, 93;  Bay  v.  WHUam*,  113 
III.  91;  Union  Mut.  L.  Ins.  Co.  v.  Haitford. 
143  U.  a  187, 190  [86:  118, 130].  But  Christ- 
mas did  not  •see  fit  to  bring  a  suit  ualnst 
Bryan  in  Illinois,  nor  was  this  bill  filed  onriDg 
Bryan's  residence  in  the  District,  and  when 
filed  it  was  allowed  to  sleep  for  years  without 
Issue  (tf  process  to  Bryan,  and  for  five  years 
after  It  bad  been  dismissed  as  to  Wood's  repre- 
sentatives. Wood  having  been  made  a  defend- 
ant by  Christmas's  ancillary  adminlstratw.  as  a 
necessary  party. 

In  the  meantime  Dixon  had  been  discharffed 
In  bankruptoy  and  had  died;  Palmer  had  also 
departed  this  life,  leaving  but  little  If  any  es- 
tate; Wood  had  deceased,  his  esiato  been  dii- 
tributed,  and  any  claim  agaloat  him  bad  been 
barred,  and  tbe  mortgaged  property  had  di- 
minished in  value  one-half  and  had  passed 
Into  the  ownership  of  Christmas's  belrk  In 
view  of  tbe  lachee  disclosed  b^  this  record.- 
we  do  not  think  the  equitable  luriadlction  of 
tbe  court  ought  to  be  extended  to  enforce  a 
covenant  plainly  not  made  for  tbe  benefit  of 
Christmas,  and  in  respect  of  which  he  pM- 
sessed  no  superior  equities.  Tbe  chanKss 
which  the  lapse  of  time  hadwrougbtlntbe  value 
*of  the  property  and  in  the  situation  of  [526 
tbe  parties  were  such  as  to  render  it  inequita- 
ble to  decree  the  relief  sought  as  ualnst 
Bryan.  So  that  whether  tbe  barring  in  this 
JuriBdlction  of  tbe  remedy  merely  as  against 
Wood  would  or  would  not  in  itaelf  defeat  a 
decree  against  Bryan,  without  more,  we  hold 
that  relief  waa  properly  refused,  and  Iht  d»- 
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UNITED  STATES,  Appt., 
t. 

OREGON  ft  CALIFORNU.  RAILROAD 
COMPANY  aod  the  Oregon  CezUnl  lUU- 
n»d  Company. 

(Bee  &  a  Reporter^  ed.  nn^lU 

Qrantt  ef  land  in  aid  itf  n^ilroadt—road  from 
Attoria  and  Me  Minnville— title  of  tfu  act — 
.  eontiru^ion — intent  of  act— two  diatinet  roadi 
—aecq>tanee  ^  totnpl^ed  te6tion~-aet  for- 
feiting  tLnearned  landi. 

L  All  vimota  of  land  la  aid  of  nflzoadsmiat  be 
oonatrued  favonblr  to  the  goTernment,  and 
nottalng  p«Ha  but  wbatlt  oonveyed  Inolear  and 
explicit  UovuBse. 

X  nwtitleof  tbeact  of  Coogrenof  Har4.  UnX 
d«eoribiDv  the  Tallroed  line  to  be  aided  by  a  laod 
grant  u  "froin  Portland  to  ABtoria  and  HoHIdo- 
nile"  doee  not  control  tbe  text,  whlob  la  to  aid  a 
Use  "from  Portlaod  to  Ajtorla  and  from  a  suit- 
able point-  of  Jaoctlon  near  Forest  Orove  to  tbe 
Yimblll  rlTer,  near  UcHinnvlUe,**  to  the  extent 
of  ebowlog  that  tbe  grant  wee  for  a  ilngle  rail- 
road, instead  of  a  main  road  and  a  separate 
branch  road. 

I.  To  render  the  title  of  an  act  of  any  avalllnlta 
eonstructlon  the  language  of  tbe  act  muA  be 
doubtful  or  ambtguous,  and  tbe  ambtgolty  must 
be  tn  tbe  context,  and  not  in  the  title. 

4.  Tbe  use  of  tbe  singular  numberin  tbe  title  of 
the  act  f orfeitlag  a  grant  to  aid  a  **rallroad"does 
Botahow  tbat  the  hitent  in  tbe  orlglna]  wit  to 
make  the  grant  fOr  a  main  fOadaadabiBoeh 
road  is  to  belgDored,and  tbstalllatobetakea  as 
a  single  road. 

%.  The  grant  of  lands  to  aid  anllroadaod  tele- 
graph Una  "from  Fortlaiid  to  Astoria,  and  from 
a  suitable  point  of  Jaoedon  near  Vorest  Grore 
to  tbe  Tsmblll  river,  near  MoHlnnTiUe,**  wbloh 
was  made  br  the  act  of  Congress  of  May  4, 1870, 
contemplates,  for  tbe  purpoMt  of  Mdeotlng  adja- 
cent seettanM  of  granted  laod,  two  dleUnot  roads, 
one  from  Portland  to  Astoria  and  a  branob  road 
from  tbe  Jonotton  near  Forest  Grove  to  JfcMinn- 
vUle. 

St  Tbe  acoeptanoe  of  a  completed  section  of  the 
railroad  from  BlUsboro  to  HoHlnnrllle,  ourrtng 
around  near  Purest  GroTC,  which  was  named  as 
the  point  of  Innotlon  ot  tbe  roads  for  wbtoh 
lands  were  granted  under  the  act  of  Mar  i,  1870, 
does  not  amount  to  a  oonstruction  hj  tbe  Seore- 
tarr  of  the  Interior  of  the  act  as  providing  for 
one  contlnoous  fallroad  to  HoMlnnrllle.  Instead 
of  s  separate  rued  to  tbat  place  from  the  Jnno- 
tlon.  wben  at  the  time  of  tbe  acceptanoe  tbe  entire 
line  of  both  main  and  branch  roads  bad  been  def- 
iDltelr  located  and  tbe  lands  irtthdrawn.  The 
same  Is  true  with  respect  to  the  Seoretary'a  ap- 
proval of  the  map  of  definite  location. 

T.  Under  the  aot  of  Hay  4,1870.  granting  lanft  in 
aid  of  a  railroad  from  Portlaod  to  Astoria,  etc., 
the  termini  of  the  main  road  were  Portland  and 
Astoria,  and  of  the  branch,  the  juoctloo  and  llo- 
HfamTllle.  And  lands  lying  north  of  a  line  drawn 
at  right  angles  wltbtbe  branch  at  Its  northern 
terminus  were  not  wf  tbin  the  grant  made  to  aid 
or  tbe  braocb,  and  lands  lying  treat  of  a  line 
draws  at  right  angles  with  tbe  mala  road  at  the 
Innotlon  were  not  within  tbe  grant  for  the  main 

Horn— A*  to  land  granU  to  rattroaan,  aee  note  to 
Kanna  P.  B.ChT.  Atchison, T.  ft  B.F.B.Ooufe: 

m. 

Am  to  pre-emption  rtghtM,  see  note  to  United 
mates  V.  FItsgerald,  Ms  ML 

IM  U.S. 


road  east  theieof;  and  allsuefa  landawere  fOi^ 
felted  to  tbe  United  States  by  the  aotof  January 
81,  USB,  and  tbe  railroad  company  Is  act  entitled 
to  them  (or  building  the  mala  road  from  PcurU 
land  to  tbe  junotlon,  on  a  drooitous  route  near 
that  point,  and  building  tbe  branoh  from  thai 
point  to  MoMlnovUle. 

[No.  818.] 

Arffved  JVoeemAer  If,  1896.   Decided  December 
U,  iS96. 

APPEAL  from  a  decree  of  the  United  Sutes 
Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  reTCTslog  a  decree  of  tbe  Circuit  Circuit 
of  the  United  Statea  for  the  Dlitrict  ot  Oregon 
that  certain  lands  were  fwfeited  to  tbe  nTern- 
meot  out  of  Uie  ^rtixi  to  the  Oregon  Cenlral 
Railroad  of  May  4, 1670.  in  an  actlop  brought 
br  the  United  states  aoaiDst  that  company  ef 
at.  to  quiet  title  to  laod  in  Oregon.  B«eeraA2, 
nod  decree  of  the  circuit  court  affirmed,  and 
catue  mnanded  to  that  court. 

See  mne  case  below,  87  Fed.  Rm>.  4M,  88 
U.  8w  ^  497. 

SUtement  by  Mr.  Chief  Justice  FnlXart 
This  was  a  bll)  brought  bythe  United  Btatea 
against  the  Oregon  Central  Railroad  Company 
and  the  Or^n  ft  California  Railroad  Com- 
pany, in  the  circuit  court  of  the  United  Statea 
for  Uie  district  of  Or^n,  to  quiet  title  to 
about  80,000  acrea  of  land  In  the  state  of  Ore- 
goo;  and  a  croaa  bill  filed  by  the  defendaota  to 
QUiet  title  to  tbe  same  land  In  the  Oregon  ft 
•California  Railroad  Company.  The  [527 
cause  was  heard  on  the  pleadings  and  a  stipu- 
lation as  to  the  facts  with  accompanying  maps 
and  documents. 

On  Hay  4. 1870,  an  not  of  OongreM  was  ai^ 
proved,  which  la  as  follows  (10  Stat,  at  L.  84): 
"Chap.  LXIX.— An  Act  Qrautloe  Landa  to 
Aia  in  the  Construction  of  a  R^lroad  and 
Telegraph  Line  from  Portland  to  Astoria 
and  UcMlnville,  in  the  State  of  Oregon. 
"B»U  em/Ued  ^Hu  8enal»  and  Bourn  ef 
B^fremUaihaeofthe  United  8latm  America 
in  OongreM  aticmbted.  That  for  the  purpoee  of 
aiding  in  the  construcUon  of  a  railrc«d  and 
tel^rapb  line  from  Portlaod  to  Astoria,  and 
from  a  suitable  point  of  junction  near  Forest 
Orove  to  the  Yamklll  river,  near  McHtnvllle, 
in  the  state  of  Oregon,  there  is  hereby  granted 
to  tbe  Oregon  Central  Railroad  Company,  now 
engaged  In  constructing  tbe  said  road,  and  to 
their  successors  and  assigns,  the  right  of  way 
through  the  public  lands  of  the  width  of  100 
feet  on  each  side  of  said  road,  and  the  right  to 
take  from  the  adjacent  public  lands  materiala 
for  constructing  said  road,  and  also  the  qeces- 
•ary  lands  for  depots,  stations,  side  tracks,  and 
other  needful  oaea  In  operating  the  road,  not 
eiceeding40acn»atanyone  iHaoa;  and,  also, 
each  alternate  section  of  the  public  lands,  not 
mineral,  excepting  coal  or  Iron  lands,  desig- 
nated by  odd  numbm  nearest  to  said  road,  to 
the  amount  of  10  such  alternate  sectlona  per 
mile,  on  each  ride  thereof,  not  otherwise  dis- 
posed of  or  reBerved  or  held  by  Talld  pre-emp- 
tion or  homestead  right  at  the  time  of  the  pau- 
age  of  this  act.  And  In  case  the  quantity  of 
10  full  sections  per  mile  cannot  be  found  on 
each  aide  of  aald  road,  within  the  eald  limits 
of  aOmllos.  other  lands  deaigoatad  m  aforesaid 
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thall  be  selected  under  the  direction  of  the 
Secretary  of  the  loterior  oo  either  side  of  any 
part  of  Bald  road  oearest  to  and  not  more  than 
25  milea  from  the  track  of  laid  road  to  make 
up  such  deflcieocy. 

Sec.  2.  And  be  it  further  enacted.  That  the 
CommiBSlooer  of  the  Oeoera]  Land  Office  abat] 
ft28]  cause  thelands  along  the  lEne  *of  the  said 
railroad  to  be  surveyed  with  all  coaveoieot 
speed.  And  whenever  and  as  often  as  the  said 
company  shall  file  with  the  Secretary  of  the 
Interior  maps  of  the  surrey  and  location  of 
20  or  more  miles  of  said  road,  the  said  Sec- 
retaiy  ihmll  cause  the  said  gruted  lands  ad- 
jacent to  snd  coterminous  with  such  located 
sections  of  road  to  be  segregated  from  the  pub- 
lic lands;  and  thereafter  the  remaining  public 
lands,  subject  to  sale  wUhla  the  limits  of  the 
said  grant;  shall  be  disposed  of  only  to  actual 
settlers  at  double  the  minimum  price  for  such 
lands:  And  pnmidgd  aito.  That  settlers  under 
the  prorMona  of  the  homestead  act  who  com- 
ply with  the  terms  and  requiremeots  of  said 
act,  shall  be  entitled,  within  the  said  limits  of 
20  mtles,  to  patents  for  sn  amount  not  exceed- 
ing 80  acres  each  of  the  said  ungranted  lands, 
anything  in  this  act  to  the  contrary  notwith- 
standing. 

"Bee.  8.  And  be  U  furOtar  enaeted,  That 
whenever  and  as  often  as  the  said  compimy 
shall  complete  and  eoulp  20  or  more  consecu- 
tive miles  of  the  said  railroad  and  telegraph, 
the  Secretary  of  the  Interior  shall  cause  the 
same  to  be  examined,  at  the  expense  of  the 
company,  by  three  commissioners  appointed 
by  him;  and  If  they  shall  report  that  such 
completed  section  Is  a  flrst-class  railroad  and 
lelvgrapb.  properly  equipped  and  ready  for 
use,  he  shall  cause  patents  to  be  Issued  to  the 
company  for  so  much  of  the  said  granted  lands 
as  shall  be  adjacent  to  and  coterminous  with 
the  said  compIecUd  [completed]  sectloDS. 

"  Sec.  4.  And  be  Ufur^  enacted.  That  the 
•aid  alternate  sections  of  land  granted  by  this 
act,  excepting  only  such  as  are  necessary  for 
the  company  to  reserve  for  depots,  stations, 
•Ide  tracks,  wood  yards,  standlos  ground,  and 
other  needful  uses  in  operating  the  road,  shall 
be  sold  by  the  company  only  to  actual  settlers. 
In  quantities  not  exceedinK  160  acres  or  a  quar* 
lOT-icctlon  to  any  one  settler,  ud  at  prices  not 
exceeding  |3.50  per  acre. 

■'  Bee.  5.  And  be  il  further  enacted.  That  the 
said  company  ahall,  by  mortgage  or  deed  of 
trust  to  two  or  more  trustees,  appropriate  and 
set  apart  all  the  net  proceeds  of  the  sales  of  the 
said  granted  lands,  as  a  sinking  fund,  to  be 
ff  20j  kept  *inve8led  in  the  twnds  of  the  United 
States, or  other  safe  and  more  productive  securi- 
ties, for  the  purchase  from  time  to  time,  sad  the 
redemptfoD  at  maturity,  of  the  flrst-oiortgage 
construction  bonds  of  the  company,  on  the 
road,  depots,  stattnos.  side  tracks,  snd  wood 
yards,  not  exceeding  $80,000  per  mile  of  road, 
payable  in  gqld  coin  not  longer  than  thirty 
years  from  date,  with  Interest  payable  semi- 
annually In  coin  not  exceeding  ue  [rate]  of  7 
per  cent  per  aoDum;  and  no  part  of  the  prin- 
cipal or  Interest  of  the  said  fund  shall  be  ap- 
plied to  any  other  use  until  all  the  said  bonus 
shall  have  been  purchased  or  redeemed  snd 
canceled,  and  each  of  the  said  Arst  mortgage 
bonds  shall  bear  the  certificate  of  the  trustees, 
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setting  forth  the  manner  In  which  the  same  Is 
secured  and  its  payment  pnividud  lor.  And 
the  district  court  of  the  United  Slates,  concur- 
rently with  the  state  courts,  shall  have  original 
jurisdiction,  subject  to  appeal  and  writ  of  er- 
ror, to  enforce  the  provisions  of  this  section. 

"Sec.  6.  Andbeitfu,rUurmia^,th*itiit 
said  company  shall  file  with  the  Secretary  of 
the  Interior  its  assent  to  this  act  within  one 
year  from  the  time  of  its  passage;  and  the 
foregoing  grant  Is  upon  condition  that  said* 
company  shall  complete  a  section  of  20  or 
more  miles  of  said  railroad  and  telegraph 
within  two  years,  and  the  entire  railroad  and 
telegraph  within  six  years,  from  the  same 
date." 

Within  one  year  from  the  passage  of  this 
act,  the  Oregon  Central  Itailroad  Company 
filed  with  the  Secretary  of  the  Interior  its  as- 
sent to  the  act,  and  prior  to  July  81.  I&71,  and 
February  2, 1872,  filed  lo  that  department  mapR 
of  survey  and  definite  location  of  its  line  of 
railroad,  being  a  location  from  Portland  to  the 
Tamhill  river  near  HcMinDTllleDiaa  point  near 
Forest  Grove,  and  from  that  point  to  Castor 
creek,  a  point  20  miles  toward  Astoria;  and 
from  Castor  creek  to  Astoria:  the  distances 
being  about  26  miles  from  Portland  to  Forest 
Grove:  about  23}  miles  from  there  to  the  Tam- 
hill river;  and  about  lOH  miles  from  Forest 
Grove  to  Astoria.  The  lands  adjacent  to  and 
coterminous  with  the  entire  line  of  definite  lo- 
cation were  segregated  and  withdrawn  from 
the'publlc  lands.  Twenty  mllesof  road  [530 
from  Portland,  running  due  west  and  terminat- 
Ini;  at  a  point  near  the  town  of  HiUsboro,  in 
Washington  county,  Oregon. were  coostnicted, 
and  about  6  miles  more  to  a  point  near  Forest 
Grove;  and  from  that  point  something  over 
31  miles  running  almost  directly  south  to  a 
point  near  HcHinnvllle  in  Tamhill  county. 
The  line  was  constructed  on  a  cum  as  It  ap- 
proached Forest  Orove. 

The  Secretary  of  the  Interior  on  Febmar7 
16.  1872.  accepted  the  first  SO  miles  as  com- 
pleted under  the  act.  and  on  June  28,  1876,  he 
accepted  another  37i  miles  as  so  completed, 
being  the  distance  from  Uillsboro  to  a  pcrint 
near  Forest  Grove,  and  from  that  point  to 
UcHlnnville. 

On  October  6,  1880,  the  Oregon  Central 
Railroad  Company,  for  valiie.  sold  and  con- 
veyed to  the  Oregon  &  California  Rulroad 
Company  all  the  title  and  interest  which  it  had 
acquired  in  and  to  the  lands  granted  under  the 
act,  and  all  its  road,  franchise,  and  privileges; 
but  it  was  ifot  admitted  by  the  United  Stales 
that  the  Oregon  Central  Railroad  Company 
bad  a  legal  right  to  make  said  sale  and  con- 
veyance. On  that  day  the  Oregon  Central 
Railroad  Company  was  Insolvent  and  went 
Into  liquidation,  and  the  conveyance  was  made 
to  settle  its  business  and  dispose  of  Its  prop- 
erty. Neither  of  these  railrosd  companies  nor 
anyone  else  has  ever  consirucied  or  equipped 
any  portion  or  part  of  any  railroad  from  the 
pomt  near  Forest  Grove  to  Astoria. 

January  81,  18S5,  Congress  passed  an  act 
(28  Stat,  at  L.  296,  chap.  46),  Uie  1st  section 
al  wliich  Is  ns  follows: 

"That  so  much  of  the  lands  granted  by  an 
act  of  Congress  entitled  'An  Act  Granting 
Land  to  Aid  In  the  Construction  of  a  Railroad 
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and  Teleeraph  Lloa  from  Portland  to  Astoria 
and  McMiDDTllle,  in  the  State  of  Oregon,'  ap- 
proved May  4tb,  1870,  as  are  ndjacent  to  and 
cotermiDOus  with  the  uncompleted  portloas  of 
said  road,  and  not  embraced  within  the  limits 
of  said  graot  for  the  completed  portions  of 
•aid  roful,  be,  and  the  same  are,  hereby  de- 
clared to  be  forfeited  to  the  United  Slates  and 
restored  to  the  public  domain,  and  made  sub* 
ject  to  dlBpodal  under  tbe  general  land  laws  of 
Uie  United  States  as  though  said  grant  had 
never  been  made." 

S31]  *July  8, 1885,  the  Commissioner  of  the 
General  Laud  Offlccissued  to  the  local  land  of- 
tlce  at  Oregon  City  Instructions  for  Its  guidance 
under  the  act  of  January  81.  1865.  and  a  dia- 
gram showing  the  limits  of  tbe  forfeited  lands 
and  that  portion  of  the  grant  which  was  not  af- 
fected b^  the  act  4  U.  S.  Lftod  Dec.  IS.  These 
instructions  were  approved  by  the  acting  Secre- 
tary of  the  Interior.  Tbe  diagram  showed 
that  the  road  ran  from  Portland  west  to  apolnt 
near  Forest  Grove  where  it  turned  almost  at  a 
right  angle  and  ran  south  to  HcMlnnvilte. 
^m  that  point  two  lines  were  drawn,  one 
due  north  and  the  other  due  west,  both  ter- 
minating at  the  20-mile  limits.  The  granted 
lands  lylug  within  the  quadrant  formed  by 
these  linea  and  the  SO-mlle  limits,  and  also 
the  indemnity  lands  within  said  lines  and  tbe 
^mile  limits,  were  designated  on  the  diagram 
as  "forfeited."  Tbe  forfeited  lands  on  the 
line  from  Forest  Gruve  to  Astoria  were  also 
shown. 

In  November,  1885,  the  Oregon  &  California 
Railroiid  Cnnipany,  assignee  of  tbe  Oregon 
Central  Railroad  Company,  presented  to  the 
land  office  a  list  of  lands  embraced  within  the 
territory  claimed  In  this  suit  to  be  forfeited 
to  the  United  States,  and  tendered  the  fees  for 
locating  the  same,  which  were  declined  and 
the  list  rejected  upon  the  ground  that  the  lands 
bod  been  forfeited. 

About  tbe  same  time  there  was  filed  In  tbe 
land  department  a  petition  of  the  receiver  of 
the  Oregon  A  California  Railroad  Company, 
praying  that  tbe  Instructions  la  so  for  as  they 
applied  to  tbe  granted  lands  in  said  quadrant 
be  revoked,  l^ls  pctirion  was  referred  to  the 
commissioner  for  examination  and  report,  and 
a  report  was  subsequently  aubmltted  recom- 
mending "that  the  restoration  remain  In  force 
as  per  instructtoni  of  July  8,  1885,"  and  trans- 
mitting a  second  disgram,  "showiog  the  ac- 
curate limits  of  the  grant."  On  April  5,  1887, 
the  Secretary  of  tbe  Interior  passed  upon  the 
matter  of  tbe  application  of  tbe  receiver  and 
held  that  tbe  road  from  Piirlland  to  Forest 
Grove.and  from  ilie  latter  point  to  McMlnuvlUe, 
were  to  be  treated  as  two  distini^t  roads,  tbe 
limits  of  which  should  be  adjusted  separately. 
5  U.  a  Land  Dec.  549.  By  that  adjustment  the 
ff 32j  quadrant  northwest  from  Forest  *Grove 
fell  within  the  lands  forfeited,  which  was  In  ac- 
cordance with  the  restoration  of  July  8,  1885, 

Some  of  tbe  lands  claimed  to  have  been  for- 
fdted  to  the  United  States  have  been  patented 
and  are  in  the  actual  occupation  of  the  paten- 
tees or  persons  clalmlDg  under  them,  andotber 
portions  of  said  lands  for  wblch  patents  have 
been  Issued  are  unoccupied  and  are  wild  lands, 
as  Is  true  of  some  of  the  lands  claimed  by  the 
United  Slates,  which  have  not  been  sold  or 
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patented,  and  are  not  In  tbe  actual  physical 
possession  of  any  person  or  party. 

On  tbe  followTng  page  Is  a  sufficient  repro- 
durllon  of  tbe  diagram. 

*Tbo  circuit  court,  Bellinger,  J.,  held  [533 
that  the  landa  within  the  quadrant  were  Includ- 
ed within  the  lands  forfeited  tothegovemment, 
and  decreed  accordingly.  57  Fed.  Rep.  4^6. 
The  clrcultcourt  of  appeals  for  the  ninth  cir- 
cuit reversed  this  decree  and  directed  a  decree 
in  favor  of  the  Oregon  &  California  Railroad 
Company.  89  U.  B.  App.  497.  Thereupon 
the  present  appeal  was  prosecuted. 

Memt.  J.  M.  Dlekbwon,  Assistant  Attor- 
ney Oeneral,  and  Georye  H.  WUlXaau  for 

appellant. 

Metara.  Joseph  H.  Choate*  J.  Hub- 
ley  Anhton,  CharUt  a.  Tueed,  and  WUUam 
F.  Benin  tor  appellees. 

•Mr.  Chief  JustloeFaller  delivered  [687 
the  opinion  of  the  court: 

If  tbe  act  of  May  4,  1870,  should  be  held  to 
have  authorized  the  construction  of  a  main 
road  from  Portland  to  Astoria,  and  that  the 
lands  adjacent  to,  and  coterminous  with,  such 
main  road,  on  both  sido,  were  granted  in  or- 
der to  accomplish  that  puiposa;  and  also  to 
have  authorized  tbe  constractton  of  a  branch 
from  the  main  line,  at  a  junction  near  Forest 
Grove,  to  HcHiDnville, — then  it  would  follow 
that  all  of  the  lands  available  on  both  sides  as 
far  as  Forest  Grove,  and  to  an  extent  of  30 
miles  on  each  side,  would  be  absorbed  in  aid- 
Ingto  build  tbe  main  line;  and  so  of  the  lands 
along  the  main  Una  from  Forest  Grove  1o  As- 
toria. And  inasmuch  as  the  line  from  Forest 
Grove  to  Astoria,  and  from  Forest  Grove,  at 
the  junction  with  the  main  line,  south  toward 
McHlnnvIlle,  was,  In  its  general  bearing,  at 
rightaneles  to  the  mala  line  from  Portland  to 
Forest  Grove,  the  line  from  Portland  to  Forest 
Grove  would  absorb  nearly  all  of  the  lands  ly- 
ing cast  of  tbe  branch  line  to  McMinnvllle  and 
a  part  of  the  lines  lying  east  of  tbe  line  from  Mc- 
Minnvllle through  Forest  Grove,  the  point  of 

tunclton,  northwards  toward  Astoria.  Hence 
lut  littlecould  be  earned  for  building  the  branch 
line  ez(xpt  the  lands  lying  west  of  It  and  south 
of  tbe  point  of  junction  at  Forest  Grove,  and 
none  of  the  land  lying  north  of  a  line  drawn 
from  Portland  through  Forest  Orove  could  be 
held  to  have  been  within  the  contemplation  of 
the  act  as  donated  for  tbe  purpose  of  bulldins:  a 
branch  road  from  the  junction  to  HcMlnnvlUe. 

In  tbls  aspect,  as  no  road  was  built  from 
Forest  Grove  toward  Astoria,  substantially  all 
that  was  earned  was  the  land  lying  within  the 
20-mile  limits  on  each  side  of  tbe  main  road 
from  Portland  to  Forest  Grove,  and  the  land 
lying  west  of  tbe  McMinnvllle  branch  and 
south  of  a  line  drawn  from  Portland  through 
Forest  Grove;  and  all  of  tbe  lands  lying  In  the 
quadrant  north  and  west  of  Forest  Grove  were 
unearned  lands,  and  forfeited  under  the  act  of 
January  81,  1885.  These  lands  "are  adjacent 
to  and  coterminons  with  the  uncompleted  por- 
tions of  said  road,  and  not  embraced  within  the 
limits  *of  said  grant  for  tbe  completed  [038 
portionsof  saldroad."  Butalthough  a  partot 
the  lands  lyins  east  of  this  quandrant  "are 
adjacent  to  ana  coterminous  with  the  uncom- 
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pleted  portloos  of  Mid  road,**  vet  they  are 
"embraiced  witbio  si^d  gnat  for  the.  com- 
pleted portions  of  said  road,"  for  tliey  lie 
-within  the  30-mtle  limits  of  the  completed  por- 
tion from  Portland  to  Forest  Orove. 

The  railroad  compaaiea  contend  that  no 
mch  thing  as  a  brandi  road  or  a  jnuctbm  tn 
the  ordinary  seoae  of  the  word  were  con- 
templated, and  that,  bavinga  right  to  build 
from  Portland  to  Astoria,  and  "from  a  suit- 
able point  of  junction  near  Forest  Orove  to  the 
Tamhill  river  near  McHInnTitle,"  they  could 
treat  the  act  as  if  it  authorized  the  buiidieg  of 
a  continuous  road  from  Portland  eAi  Forest 
Orove  to  HcHlnuTille,  without  regard  to  the 
proTlaions  for  a  road  beyond  Forest  Grove  to 
Astoria;  and  by  constmcting  their  road  with  s 
curve  at  Forest  Orove,  could  properly  claim 
all  of  the  lands  falling  within  20  miles  of  this 
circuitous  route  from  Portland  to  HcMlDnvlIle 
as  Intended  to  be  granted  for  the  construction 
of  such  a  road.  And,  having  actually  so 
built,  that  they  were  entitled  to  all  the  lands 
lying  within  a  quadrant  produced  by  a  radius 
reaching  20  miles  from  the  curve. 

Secretary  Lamar  rejected  this  contention  and 
held  that  the  act  of  Hay  4, 1870,  contemplated 
two  dbtfnct  roada,  a  road  fnnii  Ponlud  to 


Aatorla,  aod  a  road  from  Foreit  Grove  to  Mc- 

Minnvllle;  that  the  words  "point  of  junction" 
were  to  be  given  their  usual  meaning  of  a  point 
where  two  or  more  roads  join;  that  had  the 
words  of  forfeiture  "so  much  of  the  land* 
granted  ...  aa  are  adjacent  to  and  cotermi- 
nous with,  the  uncompleted  portion  of  said 
road,"  been  unqualified,  the  line  dividing  the 
forfeited  lands  from  those  not  forfeited  would 
have  been  drawn  through  Forest  Orove  at 
right  angles  to  the  unconstructed  road  at  that 
point  and  terminating  at  the  lateral  limits  of 
the  grant,  but  that  as  this  would  have  thrown 
out  of  the  grant  large  tracts  of  land  that  were 
opposite  to  the  constructed  portions  of  the 
road, Congress  quallfled  the  words  of  forfeiture 
by  addiog  "and  not  embraced  within  the  lim- 
its *of  said  grant  for  the  completed  por-[539 
tlonaof  said  road,"  which  saved  to  the  graat 
a  full  complement  of  lands  granted  for  every 
mileof  road  actually  constructed.aod  the  Secre- 
tary remarked  that  thia  view  of  the  act  was 
muchBtrenKthened"wheoUiaobeervedthatthe 
lands  In  aud  quadrant  lie  along  the  uooom- 
pleted  portion  on  both  sidea  thereof,  and 
could  have  been  earned,  if  at  all,  by  that  line." 

The  rule  of  oonatrootioo  applicable  to  the 
granitng  act  la  the  familiar  roliB  that  all  granta 
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of  this  deHcriplInn  must  be  construed  favorably 
to  the  covernmeDt,  and  that  Dotblng  passes  but 
what  Is  conveyed  la  clear  and  explicit  laD- 
cuaee.  Dubuque  <ft  P.  JR.  O.  t.  LiUshJUld,  64 
U.  8.  28  How.  88  [16:  6091;  LeavmwrtA,  L. 
^O.ROo.  T.  Unti»d8laU»,  93  U.  8.  740  [88: 
6871;  BtideU  T.  Qran^jtan,  111  V.  S.  487 
fSS:  8391;  CoMaxe  Min.  Oo.  South  Carolina, 
.  144  U.  S.  S62  r86:  0431.  And  that  the  con- 
itroctloD  should  be  auch  as  will  effectuate  the 
legislative  intentfoD,  avoiding,  if  possible,  an 
unjust  or  absurd  coaclusiott,  Is  also  well  set- 
tled. 

In  ^om  OOm  A  B.  P.  B.  ^.  t.  United 
Statea.  109  U.  8.  849,  860  [40:  177,  181],  It  was 
said  by  Mr.  Justice  Harlan,  speaking  for  the 
rourt:  "If  the  terms  of  an  act  of  Congress, 
granting  public  lands,  'admit  of  di^reot 
meanings,  one  of  extension  and  the  other  of 
limitation,  they  must  be  accepted  in  a  sense 
favorable  to  the  grantor.  And  if  rights 
claimed  under  the  government  be  set  np 
against  It,  they  most  be  so  clearly  defined  that 
there  can  be  no  question  of  the  purpose  of 
Congress  to  confer  them.'  Leavenworth,  L.  d 
O.  R  Oo,  V.  Vhiied  8taU$,  03  V.  8.  788,  740 
[38:  6S4,  087].  Acts  of  this  character  must  re- 
ceive such  coDstructioa  'as  will  carry  out  the 
Inteot  of  Coagress.  however  dlfDcult  It  might 
be  to  give  fnlleffeet  to  the  language  used  If 
the  grants  were  by  Instruments  of  pnvate  con- 
veyance.' Winona  «ft  P.  R.  Oo.  v.  Barney, 
118  U.  8.  618.  686  [28:  1109,  lUlj.  'Nothing 
is  better  settleid,'  this  court  has  saia,  'than  that 
statutes  should  receive  a  sensible  construction 
sach  as  wiirefleetuale  the  legislative  intention, 
and,  if  possible,  so  as  to  avoid  an  unjust  or  an 
absurd  conclusion.'  Lau  Ou  Bew  v.  United 
Statea,  144  U.  8.  47,  09  [86: 840.  844].  Giving 
effect  to  these  rules  of  statutory  interpretation, 
fi401  we  cannot  suppose  that  Congress  *)n- 
tended  that  the  railroad  company  should  have 
the  benefit  of  more  lands  than  it'eamed." 

In  the  light  of  these  principles  we  have  no 
dlfQculty  in  arrlvlBg  at  the  same  result  as  Uiat 
reached  by  the  Secretaiy  of  the  lotolor  and 
by  the  circuit  court. 

The  act  declares  that  the  grant  is  made  "for 
the  purpose  of  aiding  in  the  construction  of  a 
railroad  and  telegraph  line  from  Portland  to 
Astoria,  and  from  a  suitable  point  of  junction 
near  Forest  Qrova  to  the  Yamhill  river,  near 
HrMlnnTHle."  This  does  not  describe  a  road 
from  Portland  to  the  Yamhill  river,  bat  atoad 
from  Portlaad  to  Astoria,  and  a  road  expressly 
stated  to  be  from  a  point  of  junction  near  For- 
est Grove  to  the  Yamhill  river. 

We  are  unable  to  see  why  any  other  than 
their  usual  meaning  should  be  attributed  to  the 
words  "point  of  junction."  Junction  In  the 
ordinary  acceptation  as  applied  to  railroads  is 
the  point  or  locality  where  two  or  more  lines 
of  railway  meet.  Two  lines  of  distinct  com- 
panies, or  separate  roads  of  the  same  company, 
or  a  main  line  and  a  branch  road  of  the  same 
company,  may  have  points  of  union  or  meet- 
logi  styled  junctions,  but  this  can  hardly  be 
pradicated  of  a  sln^  continuous  road  from 
we  point  to  another.  If  the  act  had  not  used 
the  word  "Junction"  and  bad  defined  the  line  as 
running  from  Portland  to  Astoria,  and  to  He- 
Minnville  eui  Forest  Grove,  there  would  be 
more  force  In  themggeettoB  that  Forest  Chore 
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was  a  point  of  bifurcation  of  one  mad  rather 
than  a  point  of  junction  of  two  roads,  but  the 
act  was  not  couched  in  those  terms,  and  the 
word  "junction"  cannot  be  rejected,  or  wrested 
from  its  obvious  mesnlng. 

As  the  road  from  Ptwtland  to  Astoria  and 
the  road  from  Forest  Grove  to  HcHlnnville 
were  to  be  constructed  by  and  belong  to  one 
company  and  together  constituted  a  smgle  en- 
terpriae,  they  were  naturally  spoken  of  as  one 
railroad,  as,  in  that  sense,  they  were.  But 
this  Is  of  no  special  significance  In  the  present 
inquiry,  whlcn  la  whether,  in  view  of  uie  Ian- 
gnage  of  the  act  and  the  purposes  to  be  accom- 
plished, a  main  road  and  a  branch  road  were 
provided  for,  in  aid  of  which  the  lands  were 
granted  subject  to  the  adjustment  applicable 
to  two  *road8.  And  the  general  rule  Is  [641 
that  "words  importing  the  singular  number 
may  extend  and  be  applied  to  several  persons 
or  things;  words  importing  the  plural  number 
may  include  the  singuhir,  as  provided  In  U. 
B.  Rev.  Stat,  g  1. 

Nor  are  we  Impressed  with  the  argument 
that  the  title  of  the  act  oompets  to  anotbercon- 
elusion.  The  title  Is:  "An  Act  Granting 
Lands  to  Aid  in  the.ConstrucUon  of  a  Railroad 
and  Telegraph  Line  from  Portland  to  Astoria 
andMcMinavlUelntheStateofOregon."  Th« 
text  of  the  act  Is:  *'That  for  the  purpose  of 
aiding  in  the  constnlctton  of  a  railroad  and 
telegraph  line  from  Portland  to  Astoria, 
and  from  a  suitable  point  of  junction  near 
Forest  Grove  to  the  xamhill  river  near  Mc- 
Hinnville  in  the  state  of  Oregon,"  the  grant  la 
nuide.  Insert  the  eomnu  arar  Astoria  in  the 
title,  which  appears  after  that  word  in  the  act, 
— and  for  the  purpose  of  arriving  at  the  true 
meaning  of  a  statute,  courts  read  with  such 
stops  as  are  manlfeetly  required  {Bamvtoek  v. 
FhrtnmrLoanitT.Oo.  106 U.  8.77.  84r26:llll, 
1118];  United  Stata  v.  Zaeher,  184  IT.  S.  634, 
638  [88:1080, 1088]),— andtbeUtielssufBcienUy 
comprehensive  to  fairly  describe  a  road  from 
Portland  to  Astoria,  and  a  road  to  McHlon- 
ville,  as  the  subject  of  the  act  The  title  Is  no 
part  of  an  act  and  cannot  enlarge  or  confer 
powers,  or  control  the  words  of  the  act  unless 
they  are  doubtful  or  ambiguous.  United 
Statea  v.  Vmor,  6  U.  B.  S  Cranch,  808,  886 
[3:804,818]);  ToMOoAM.  V.R  Ob.  v.  T^tomoa, 
183 U.S.  174.188^88:808. 807).  TheamblKn- 
Itymustbe  In  the  context,  and  not  in  thetlUe^ 
to  render  the  latter  of  anv  av^ 

And  so  of  the  title  of  the  act  of  January  81, 
1885.  Thattitle  Is:  "An  Act  to  Declare  For- 
feiture of  Certain  Lands  Granted  to  Aid  In  the 
Construction  of  a  Railroad  In  Orwon/'  and 
the  granUng  act  Is  referred  to  In  the  text  by 
its  title.  We  do  not  regard  the  use  of  the 
si  ngutar  number  as  persuasive  of  the  IntenUon 
of  Congress  that,  in  the  adjustmentof  the  grant 
as  affected  by  the  forfeiture,  the  fact  that  a 
main  road  and  a  branch  roM  were  provided 
for  should  be  ignored. 

It  seems  to  us  quite  clear  that  a  main  road  was 
to  be  built  from  Portland,  the  principal  city  of 
OrMon.  situated  on  the  "Columbia  river,  [ff  42 
to  Astoria,  a  port  on  the  Padflc  Ocean  at  the 
mouth  of  that  river,  a  distance  of  some  1881 
miles,  being  over  100  miles  bnond  Forest 
Grovet  nod  a  branch  from  Forest  Grove  to  Mc- 
HlnnvtUe^  a  dlstanoe  nnwwhat  ezoeedlog  81 
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miles.  It  !■  not  dented  that,  u  atated  Id  the 
opinioQ  of  tfae  circuit  coari,  "four  fifths  of  the 
iieeot  road  from  Portland  to  Astoria  traversed 
ft  rough  and  wholly  uiwetUed  district,  but  one 
known  lobe  rich  In  limber,  and  believed  to  be 
In  Iron  and  eoal,  with  considerable  areas  of 
urlcnltural  land,"  while  the  SI  miles  from 
Forest  QroTe  to  McUlnnTllle  ran  through  "the 
heart  of  the  Willamette  Valley  and  through 
the  oldest  settled  portion  of  the  country."  Toe 
openinf  up  to  settlement  of  unocenpled  and 
Inaccenlble  territory,  and  theeatabllabmentof 
railroad  communloation  brtween  Portland  aod 
Aatwla  by  the  cooKtruction  of  the  main  line, 
were  the  obvious  Inducements  to  and  the  pri- 
mary objects  of  the  grant,  and  the  ooostruo- 
tlon  of  the  bruoh,  though  Included  Id  the  act, 
was  subordlnala  and  subsidiary.  The  line, 
both  malo  and  branch,  was  wlMUly  wtthin  the 
Slate  of  Oregon,  and  we  cannot  assume  that  It 
Uie  promoters  had  sought  aid  merely  for  a  road 
running  from  Portland  1^  way  of  Forest 
Orova  to  McMlnnvllle^  the  appHcation  would 
have  been  granted. 

The  grant  contemplated  a  main  line  which 
ran  from  Portland  west  to  the  point  of  junc- 
tion aod  a  branch  from  the  point  of  junction 
nearly  south,  substaotially  atrigbtangles.  and 
devoted  the  lands  north  of  tfae  junction,  not  ab- 
sorbed by  the  road  from  Portlaud  to  that  point, 
to  the  building  of  the  rokd  to  the  north;  and 
while  the  company  was  left  free  to  construct 
parts  of  the  road  as  might  suit  Its  coovenience 
Its  action  could  not  chanm  the  effect  of  the 
pant  fir  oontrol  Its  admlnlstrattoD  to  the  con- 
trary of  the  manifest  Intention  of  Oongreas. 

On  the  20th  of  May,  a.  d.  1871,  a  map  of 
definite  location  was  nled  with  the  Secretary 
of  the  Interior,  described  In  the  certificate  of 
thecorapaoy's  ofBcers  as  showing  "the  loca- 
tion of  the  Oregon  Central  Railroad  from  ihe 
city  of  Portland.  Oregon,  to  the  Yamhill  river 
near  McHinnvllle.a  distance  of  forty-seven  and 
543}  three  fourths  (47})  miles,  and  also  *f rom 
a  junction  near  Forest  Grove  towards  Astoria 
to  a  point  1  mile  nocth  of  the  summit  of  the 
range  of  hills  dividing  the  Tualatin  from  the 
Nebalem  valley,  a  distance  of  30  miles,  as 
definitely  fixed  In  compliance  with  said  act  <rf 
Congress." 

Subsequently  the  companv  certlllad  a  map 
of  definite  location  of  the  road  between  As- 
toria and  Castor  creek  (the  western  point  fn 
the  preceding  map),  which  was  filed  with  the 
BecretaiTOf  the  Interior,  and  transmitted  by 
him,  Feoruary  9, 1873.  to  the  Commissioner  of 
tiw  General  Land  Offlca.  The  lands  were 
withdrawn  under  both  these  maps. 

The  first  section  of  constructed  road  from 
Portland  20  miles  west  to  Hillsboro  was  ac- 
cepted February  16, 1S73.  The  second  section 
was  accepted  June  28,  1876.  This  was  a  sec- 
tioo  of  27i  mllee  from  Hillsboro  via  Forest 
Grove  to  McHlnnvUle,  constructed  on  a  curve 
thus  described  by  counsel  tor  the  railroad  com- 
panies: "The  line  of  this  section  of  the  road 
runs  from  the  SOth  mile  txwt  for  about  2  miles 
(for  the  most  part  upon  Indicated  curves)  to  a 
point  a  llUle  south  of  the  Porltaod  base  line, 
and  thence  extends  west  about  3  miles— almost 
entirely  upon  a  tangent  until  it  passes  Cor- 
neUua— to  a  point  about  3  miles  east  of  Forest 
Grove,  when  it  beflna  to  enra  upon  a  radlua 
SM 
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of  8,564  feet  (equal  to  about  1.6  miles)  until  it 
reaches  about  a  southwest  by  west  direction, 
in  which  it  runs  upon  a  tangent  8^856  feet 
(equal  to  about  1.7  miles^  paaalng  the 
town  of  Forest  Grove  at  a  distance  of  about  i 
01*  t  of  a  mile;  from  the  end  of  tbia  tangrat  it 
azain  curves  until  It  rmcbes  a  southwesterly 
direction,  and  then  proceeds  on  southerly  by 
various  curves  to  the  Tamhill  river.'' 

If  these  mapa  of  definite  location  and  the 
construction  of  the  road  from  HOIabiwo  to  Mc- 
HinoTllle  vta  ForeA  Grove  in  the  raauner  de- 
scribed are  to  be  regarded  as  an  aitempt  to 
make  a  part  of  the  malo  rood  from  PorUand 
to  Asiona  and  the  branch  a  continuous  aod 
single  road  from  Portluid  to  UcMionville. 
elimlnattng  Astoria  altf^rber,  and  to  entitle 
the  company  to  claim  all  tiie  lands  within  the 
quadrant  liy  reaaoo  of  the  construction  of  tbs 
railroad  on  the  above  stated  eurre,  we  caa  oaij 
a»j  that  that  attempt  was  unsuccessful,  and 
*the  rights  of  the  government  remained  [544 
UDaftecled  by  the  course  pursued  by  Uie  com- 
pany. 

It  la  forcibly  argued  that  the  acceptance  of 
the  completed  section  from  Hillsboro  toMo- 
Hlnnvllis  amounted  to  a  oosstruction  by  the 
Secretary  Of  the  Interiw  of  the  granting  actas 
providing  for  one  continuous  railmsH  from 
Portland  «Mi  Forest  Grove  to  HcHinnville. 
But  we  cannot  accede  to  this  view.  At  the 
time  of  that  acceptance  the  entire  line  of  both 
main  and  branch  roads  had  been  definitely 
located  and  the  lands  withdrawn.  It  could 
not  be  presumed  that  all  the  lands  would  not 
be  earned  or  that  a  forfeiture  wDuId  be  de- 
clared. Still  less  can  it  be  suppoeed  that  U 
occurred  to  the  Secretary  that  what  the  com- 
pany was  apparently  dcang  for  Its  own  con- 
venience was  being  done  with  the  design  of 
»>mmiiting  the  department  to  the  recognition 
of  the  untenable  position  iliat  the  lands  within 
the  quadrant  passed  by  virtue  of  the  building 
of  the  road  to  HcMioovUle.  This  was  a  mat- 
ter not  then  before  the  Secretary  for  determina- 
tion, and  when  It  did  atiee  was  otherwiss 
disposed  of. 

And  this  is  true  as  respects  the  approval  of 
the  first  map  of  definite  location.  Such  ap- 
proral  was  aittnt  MkAk  and  should  be  given 
no  effect  aa  contemporaneona  conatmctlon. 
Under  that  location  lands  were  withdrawn 
from  Portland  to  Castor  creek,  as  well  as  to 
McHtnnvitle,  and  the  overlap  at  the  east  of  the 
road  to  HcMlnnville  was  Inevitable  and  was 
not  a  loss  to  be  made  up  from  lands  belonging 
to  other  parte  of  the  grant. 

lo  the  view  we  take  of  the  grant  the  tennlol 
of  the  main  road  were  Portland  and  Astoria, 
and  of  the  branch,  the  junction  and  HcHinn- 
ville. Lands  lying  north  of  a  line  drawn  at 
right  angles  with  the  branch  at  its  northern 
terminus  were  not  within  the  grant  made  in 
aid  of  the  branch.  Lands  lying  west  of  a  line 
drawn  at  right  angles  with  the  main  road  at 
the  junction  were  not  within  the  giant  tot  the 
main  road  east  thereof. 

Aa  heretofore  remarked,  however,  some  of 
the  lands  lying  east  of  the  quadrant  were  not 
only  coterminous  with  the  uncompleted  por- 
tion of  the  main  road  beyond  Forest  Grove,  but 
*were  embraced  within  the  limits  of  the  [545 
competed  road  from  Portland  totbd  junction, 
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and  therefore  Congrcu,  In  the  act  of  forfeit- 
ure, was  careful  to  tave  those  laodi  from  its 
operation.  There  la  nothing  Id  the  laoeuage 
used  from  which  ft  can  properly  be  ooocTuded 
that  Cangresa  lotended  to  accept  the  theory  of 
the  railroad  companies  that  the  circuitous 
route  adopted  In  construction  entitled  them  to 
the  lands  In  the  quadrant  becatue  thereby 
brought  within  the  grant,  or  to  do  anything 
more  than  so  qualify  the  phraseology  aa  to 
prevent  an  unintended  forfeiture.  Bo  far  as 
the  act  operated  as  a  leglslatlTe  Interpretation, 
\twaa  lo  hannony  with  the  gnuitlnff  act  as 
subaequently  oonstrued  Secretary  iiamar, 
and  cannot  be  treated  as  proceeding  on  the 
theoiy  of  prior  construction  whl<^  we  do  not 
agree  had  been  bad.  And  although  the  failure 
of  the  company  to  build  beyond  Forest  OroTe 
towards  Astoria  left  but  one  road,  and  that 
from  Portland  to  HcMInnTllle,  It  would  be 
qafte  inadmissible  to  make  the  defeat  of  the 
primary  object  of  Congress  the  basis  of  Im- 
puting to  that  body  the Tnteotloo  of  narrowing 
the  fmelture  declared  for  noncompliance  with 
the  conditions  imposed. 

In  UniM  BtatM  t.  Vniim  P.  &  Cb.  148  V. 
8.  688  [87:  600],  the  question  before  ju  was 
sot  presented.  The  dedaloB  there  was  con- 
trolled by  the  determination  that  the  whole 
line  was  a  oonUnuooa  main  line  and  that  the 
grant  was  not  cut  in  two  by  one  company  be- 
ing authorized  to  contract  with  another  for  the 
construction  of  part  of  the  line  and  a  propor- 
tionate diareof  the  grant.  Tlw  whole  line  was 
built.  Here  tlw  grant  for  building  the  line 
from  Portland  beyond  Forest  GroTe  to  Astoria 
became  filed  by  the  location  of  the  road  aa  did 
the  grant  In  aid  of  the  road  from  the  Junction 
to  HcMinnTille.  The  main  line  was  not  con< 
strucied  beyond  the  Junction.  The  lands  in 
controversy  were  not  adjacent  to  nor  coter- 
minous with  the  branch  road  between  lines 
drawn  perpendicularly  to  Its  termini;  were  not 
oottfrminous  with  the  road  from  Portland  to 
the  junction;  and  were  donated  to  build  the 
portion  of  the  main  line  which  was  abandoned. 
The  ruling  lo  the  former  case  has  no  decislTO 
bearing  under  the  facts  In  this. 
0461  *Th4  diene  ^  th»  (Xraiit  Ctmrt^  Ap- 
peaUitriMnea/OedMnerfau  OHmiit  Churtit 
i^lrmed,  and  tlie  cause  remanded  to  that  ooort 
accwdingly. 

Mr.  JuMice  Fi«ld  and  Mr.  JosUce  SUtm 
dtawnted. 


OUL  ROWE,  P^.  in  Brr., 

V. 

UNITED  STATEa 

(See  9.  a  Reporter's  ed.  (H6-5B8J 

Right     Mif-defenae—Quati<m  for  Jurp—fftteat 
inMtel. 

L  One  wbo,  under  the  prorooatlon  of  offensive 
lawTuaire,  asnults  the  peiaon  ntterlag  tt,  but  In 
SQOb  awaraatostaowthatbehainolntentlODto 


Nora.— ^  to  thrsatt  by  deeeamd  in  ooki  of 
aotnlctde,  when  odmfMtbte  In  etridenes,  see  note  to 
WlnHns  V.  Dtah,S3i  NL 
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do  Um  SMioos  bodllr  hana.  and  tlien  retires  nD> 
dersachMfaoaManoaasshowtlncbedon  not 
Intend  to  do  anrtbinB  more,  and  in  irood  fhfth 
wKbdiawi  from  funber  oooteat.  fans  thertgbtor 
ieir-defense  when  the  penon  aanulted.  In  violft- 
tloD  or  law.  puttnes  him  wllb  a  deadly  weapon 
and  seeks  to  take  Us  life  or  do  Urn  peat  bodllr 
barm. 

1L  It  Is  for  tbe  Jarj  to  mj  whether  the  withdrawal 
was  Id  good  faitb,  or  was  a  mere  devloe  br  tbe 
Boensed  to  obtain  tome  adrantaire  of  his  adrer- 
rsary. 

H  A  Eoest  in  tbe  oOoe  of  a  bote!,  wbo  has  tbe 
rlirht  to  be  tbere,  Is  not  required  to  step  aalda 
wben  an  awallantls  raptdly  adTanetng  upon  him 
with  a  deadly  weapon,  but  has  a  rifrht  to  remalo 
wberehetsiDd  resist  the  attack  and  do  whatever 
Is  neoesMUTt  or  what  he  baa  reasonable  Rronnds 
to  beliaTa  at  tbe  time  Is  neeemarr.  to  save  his  lite 
or  to  pcotaot  hinaelt  from  cieas  liodUy  harm. 

[Nam} 

atOmttttd  Oeteber  it,  1898,   Ikeided  NMenOar 

ao^  1896. 

Pr  ERROR  to  tbe  Clreult  Court  of  the 
United  Statea  for  the  Western  District  of 
Arksosas  to  review  a  judgment  of  that  court 
convicting  Cut  Rowe  of  muislangbter  in  kill- 
ing Frank  Boseman.  Bmtned,  and  case  re- 
manded for  a  new  trial. 
Tbe  facts  are  stated  In  the  opinion. 
Metrt.  Beqjamln  T.  Duwal  and  WIU- 

H.  OraTWU,  for  pUntlff  in  error: 
A  man  may  commeoee  an  affray  and  If  he 
withdraws  he  can  Invoke  the  law  of  adf-de- 
fense. 

Farier  t.  State,  88  Ala.  4. 

And  so  be  might  have  brought  on  the  quar- 
rel provided  in  doing  so  he  was  not  actuated 
a  design  to  kill  deceased. 

State  V.  Parker.  M  Ma  888,  also  Vanua  v. 
J^te,  26  Tex.  App.  86. 

The  court  erred  In  saying  to  the  jury  that 
tbe  law  of  self-defense  required  the  defendant 
"  to  use  all  mefns  in  bis  power  "  otherwise  to 
save  bla  own  life,  or  prevent  tbe  Intended 
harm,  such  aa  retreating  as  far  as  he  can,  or 
disabling  his  adversary  without  killing  him  if 
it  be  In  hla  power,  because  thedirfendant  conid 
not  have  retreated  further  than  he  had,  and 
tbe  fierceness  of  tbe  attack  made  it  impoaslble 
to  save  his  own  life  by  other  means  than  by 
slayiag  bis  adversary.  He  was  not  in  a  posi* 
tion  to  make  a  choice  of  means. 

1  Bishop,  New  Crim.  Law.  g  860;  Beard  t. 
United  State*.  168  U.  8.  668  (W:  109S). 

Tlie  court  below  In  this  case  is  Justly  open  - 
to  the  criticism  of  this  court  to  his  charge  In 
the  case  of  AUiton  v.  United  Statee,  160  U.  S. 
213  (40:  889),  In  which  it  says:  "Justice  and 
tbe  law  demanded  that  so  far  as  reference  was 
made  to  the  evidence  that  which  was  favorable 
to  the  accused  should  not  be  eicluded.  His 
guilt  or  innocence  turned  on  a  narrow  hinge 
and  great  caution  should  be  used  not  to  com- 
plicate and  confuse  the  Issue." 

Tbe  court  Intimates  that  under  no  possible 
circumstances  where  tbe  defendant  commenced 
the  affray  could  he  be  justified  in  killing  the 
deceased. 

PiBople  T.  Button,  106  Cal.  62a 

The  charge  excepted  to  relates  to  other  er^ 
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rors  In  the  eonrt'i  charge  npon  the  law  of  aeU- 
defeoH. 

FittgmOd  r.  Om.  (Ky.)  6  S.  W.  153. 

The  charge  tahes  away  from  the  Jury  the 
ebaracter  of  tho  deceaaed,  which  was  danger- 
oua,  Bod  the  reputation  of  Thomas  Bozeman, 
which  is  bad  for  truth,  but  invites  the  jury  to 
forget  also  the  general  reputation  of  the  de- 
fendant as  a  peaceable  and  law-abiding  man. 

Smith  V.  United  makt.  161  U.  B.  88.  90  (40: 
627.  638);  AUimtn  UnUtd  Blaim,  IW  U.  S. 
309  '40:  898). 

The  Jury  were  not  correctly  nor  fairly  in- 
structed in  regard  to  the  presumption,  of  iddo- 
cence. 

Coffin  T.  Vnitid  Statu,  1S6  U.  8.  482  (89: 
481):  Ooehran  t.  XTniiei  State$,  1S7  U.  a  986 
(89  : 704);  Omn.  t.  Siteox.  161  Pa.  484. 

A  man  may  even  provoke  a  quarrel  If  hfs 
design  Is  not  to  kill,  and  withdraw  from  the 
struggle,  and  if  the  deceased  pursue  the  de- 
fendant in  such  a  manner  that  the  life  of  the 
defendant  is  to  peril,  the  right  of  aelf-defenae 
la  revived  Id  favor  of  the  defendant 

F^ople  T.  ButlM,  106  Oal.  628;  Parker  t. 
StaU.  88  Ala.  4;  State  v.  Pnier^  96  Mo.  883; 
VarneU  v.  State.  36  Tez.  Appu  56;  Pittfferald 
V.  Com.  (Ky.)  6  8.  W.  163. 

2£r.  J.  K.  Dlf^Unaon*  AuIstaDt  Attorney 
General,  for  defendant  lu  error: 

Malice  mnat,  aa  he  properly  charged,  be 
gathered  aa  an  inference  of  law  frcHn  the  facta 
and  circumstances  proved. 

Clark,  Crim.  Law.  44;  8  Kihop,  New  Orlm. 
Law,  g  673a,  1. 

The  court  was  correct  in  saying  that  a  man 
is  presumed  to  Intend  the  natural  and  prob- 
able consequence  of  his  voluntary  acts. 

Firtt  Nat.  Bank  v.  Jonee.  88  U.  S.  21  Wall 
887(98: 645);  0am,  t.  York.  9  Met.  98. 108.  48 
Am.  Dec.  878;  Vom.  r.  WOtter,  6  Cush.  295. 
SOS,  OS  Am.  Dec.  711;  People  v.  Putto',  0 
Mich.  1.  8.  71  Am.  Dec.'  768;  Peopi«  t.  Seott, 
6  Mich.  287,  396:  United  Statet  r.  Taintor,  11 
Blatchf.  874.  875;  1  Bishop,  New  Crim.  Law, 
%  784;  8  Bishop,  New  Grim.  Law.  g  679. 

The  court  accurately  defined  mansUraghler, 
murder,  and  the  right  of  self-defense.  The 
Jury  was  fully  instructed  aa  to  the  elements 
going  to  make  op  the  crime. 

Broan  r.  United  Statee,  180  U.  S.  94  (87: 
1011). 

The  charge  was  not  upon  the  particular  facts 
of  this  case,  or  upon  the  theory  of  either  the 
government  or  the  defense.  It  was  a  general 
declarattoDof  the  law  of  aelf-defeose,  coofloed 
to  a  state  ai  facta  where  the  one  who  doea  a 
wrongful  act  "which  Immedlatdy  contributes 
to  the  result"  kills  his  adversary  who  followed 
np  this  act  with  an  attack. 

There  was  no  error  in  what  the  court  said. 

Self-defense  ia  no  excuse  for  a  homicide  if 
the  accused  brought  on  the  dIffloalQr  and  wai 
himself  the  aggressor. 

1  Hale.  P.  V.  483;  Oibeon  v.  State,  80  Ala. 
131;  Beopte  v.  Bobertton,  67  Cal.  646;  Kinneif 
V.  Peojjie.  108  111.  619;  StaU  v.  Neeleg,  20 
Iowa,  108;  State  v.  Murdp.  81  Iowa,  608;  State 
T.  Seait,  41  Hlnn.  865;  Allen  v.  Slate,  66  Hiss. 
886;  StaU  V.  Brittain,  89  N.  a  481;  Bteuart 
T.  aaU.  i  Ohio  St  66;  Stetfer  v.  State,  15 
Ohio  8t  47.  86  Am.  Dec.  475;  StaU  v.  ffaw- 
ktna,  18  Or.  478. 
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The  forgoing  part  of  the  charge  had  no  ap- 

ellcaiton  to  the  case  of  withdrawal  from  com- 
St  assumed  in  the  brief  and  which  ia  the 
foundation  of  the  criticism.  If  the  judge  did 
not  charge  sufflclently,  or  at  all,  on  that  tho- 
ory,  be  should  have  been  ao  requested.  No  re- 
quest was  preferred. 

Therefore,  If  he  charged  the  law  of  self- 
defense  correctly  as  far  as  he  went,  the  eaae 
should  not  be  reversed  because  be  did  not  ex- 
tend the  charge  to  a  particular  themy  advanoed 
hy  defendant  Thia  theory  rests  on  the  nar- 
rowest of  gionnds. 

There  was  nothing  In  the  proof  for  defend- 
ant tending  to  disprove  the  evidence  for  the 
government  which  tended  to  show  that  after 
uwy  came  irat  of  the  dlnlDmoni  defendant 
accosted  deceased.  The  evidenoe  for  the  de- 
fendant tended  to  show  tiiat  immediately  after 
the  remark  of  deceased,  which  followed  ^Is 
accostlag.  defendant  kicked  deceased,  and 
stepped  back  and  leaned  up  against  the  coun- 
ter, and  deceased  sprang  at  him,  cuttiog  him 
with  a  knife,  and  then  defendant  shot  him. 
There  was  no  evidence  hm  tending  to  ahow  a 
retirement  from  the  alTray.  The  whole  trag- 
edy was  in  one  act  There  is  oothiag  to  .tDU> 
cate  any  interval. 

Even  if  there  be  any  grounds  for  saying  thia 
evidence  might  have  indicated  such  a  purpose. 
It  is  so  slight  that  the  Judge  ought  not  to  be 
put  in  error  for  not  charging  upon  that  aspect 
of  the  right  of  self-defense  without  a  spedal 
reqneat  Counsel  fr>r  defendant  were  d<A 
asleep  when  thecbarge  was  given.  They  mast 
have  been  very  alert,  for  th^  look  fifty  excep- 

tiODB. 

The  facta  which  the  proof  tended  to  show 
do  not  by  any  means  approach  what  is  required 
to  preduato  a  tbeorj  of  withdrawal.  Then 
must  he  a  withdrawal  In  good  taitb.  and  It 
must  be  such  as  to  show  the  adveraary  that  It 
is  not  desired  to  contlttae  the  conflict.  The 
adveraary  must  pursue  him. 

Parker  v.  State,  88  |Ala.  4;  People  v.  Wong 
Ah  Teak,  68  Cal.  614;  Hittner  v.  State,  19Id(C 
48;  Slate  r.  IHUon.  74  Iowa,  658;  Snma 
State.  38  Tex.  App.  S84:  1  Hale.  P.  0.  480. 

Here  there  was  no  retreat,  no  wtUidrawal, 
and  no  pursuit  Can  it  be  that  a  man  can 
strike  another,  merely  step  back  and  stand  his 
ground,  and  when  the  party  assailed  strikes 
back  with  a  deadly  weapon,  or  attempts  to 
shoot,  kill  him  and  gd  entirely  free  on  the  plea 
of  self-defensef 

What  the  Judge  aatd  about  retreating  was  In 
the  way  of  a  general  disquisition.  When  he 
came  to  consloer  defendant's  rights  he  plainly 
said  that  he,  being  a  guest  of  the  hotel,  was 
not  bound  to  retreat  at  all,  as  follows:  "tTpon 
the  question  qf  retreating  as  far  as  he  can, 
there  is  a  law  which  aaya  that  If  a  man  la  In 
hia  direlling  houae'he  need  not  retreat:  and 
that  hotel  where  this  defendant  waa  lodging  aa 
a  guest  or  was  about  to  lodge— was  there  for 
his  supper  anyway — and  where  the  oihet'  man 
wa^  put  them  both  upon  the  same  place. 
Neither  one  of  them  was  required  to  retreat 
under  such  circumstances,  because  the  hotel  or 
temporary  atoppfng  place  of  a  man  may  be  re- 
garded as  hli  dwelling  place,  and  the  law  of 
retreat  in  a  caaeHke  that  is  different  from  what 
it  would  ba  on  the  outaUe." 

184  11.8. 
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Tbe  judge  bad  a  right  to  comment  oa  tbe 
wcigtit  of  evidence,  provided  he  left  tbe  de- 
ter minftr  ion  of  all  of  the  facts  to  the  Jurr. 

Vtiiifd  Statet  V.  Philndeiphia  dt  B.  R.  Co. 
123  U.  3.  113  (81: 188);  wmiam»  t.  Conger, 
126  U.  8.  897  (81:  778);  Rueker  v.  Wheeler,  137 
IT.  8.  85  (83: 103);  v.  United  Statee,  138 

U.  8.  171  (89:889);  Oatifornia  Int.  Co.  v. 
Union  Comnrete  Co.  188  U.  8.  887  (88:  780); 
WOxjrg  V.  Dvited  States,  168  V.  8.  6M  (41: 


If  from  the  proof  the  jury  were  satisfied  as 
to  bow  the  affraj  was,  then  their  conclusions, 
based  on  eTidence,  could  not  be  affected  by 
proof  of  bad  character  of  the  deceased,  for 
that  would  make  the  character  of  the  man 
displace  actual  testlmooy  which  satisfied  their 
minded 

Mite  V.  State,  86  Ark.  «S8;  State  f.\Moreg, 
36  Or.  241. 

547]  *Mr.  JusUce  HarlfcB  delivered  the 
Ofrinioo  of  the  court: 

This  la  an  IndictmcDt  for  murder  alleged  to 
have  been  committed  the  plaiatiff  In  error, 
in  the  Cherokee  Natlm.  Inaian  territory,  on 
tbe  SOth  day  of  March,  1896, — tbe  person 
killed,  Frank  Bozemao,  being  a  white  man 
and  not  an  Indian.  Tbe  v^lct  was  guilty 
of  manslaughter,  and  a  motion  for  new  trial 
having  been  overruled,  the  accused  was  sen- 
tenced to  imprisoament  In  the  penirentiary  at 
Columbus,  Ohio,  for  tbe  term  of  five  years, 
tad  to  pay  to  the  United  States  a  fine  nf  $500. 

We  extract  from  tbe  record  tbe  following 
agreed  statement  as  to  the  evidence: 

"The  testimony  on  the  part  of  tbe  govern- 
ment tended  lo  snow  that  on  the  evening  of 
the  SOth  of  March,  1A95.  tbe  defendant,  David 
Cul  Rowe,  who  la  a  Cherokee  Indian,  and  ibe 
deceased,  Frank  Bozeman,  a  white  man,  a 
citizen  (rf  tbe  United  States,  and  not  an  In- 
dian, met  at  an  hotel  at  Prvor's  creek.  Indian 
territory,  at  the  supper  table;  that  the  defend- 
ant appeared  lo  be  drinking,  but  was  not 
much  Intoxicated;  lhat  defendant  said  that  he 
had  his  guD,  and  that  be  ^.ad  a  right  to  carry 
it.  as  he  was  a  'traveler;'  that  be  had  made  a 
gun  play  tn  that  town  on  one  occasion  and  be 
would  make  another  one;  thathetaid  to  de- 
ceased, 'What  do  you  think  of  that?'  The 
deceased  did  not  reply,  and  defendant  said  to 
bim,  'God  damn  you,  I'll  make  you  bide  out 
or  I'll  make  you  talk  to  me;'  that  in  a  short 
lime  deceased  got  through  his  supper  and 
walked  out  into  the  office  of  tbe  hotel,  and 
presently  defendant  came  out  of  tbe  dining- 
room;  that  defendant  aald  something  to  de- 
ceased, which  was  not  understood  by  the  wit- 
nesses, but  tbe  deceased  did  not  answer;  that 
defendant  turned  to  some  other  parties  pres- 
ent and  said,  *He  (meaning  deceased)  will  not 
talk  to  me;'  that  one  of  the  parties  addressed 
hM  to  defendant.  Talk  Cherokee  to  him;' 
that  the  deceased  then  «dd.  *He  has  got  too 
damn  much  nigger  blood  In  him  to  talk  any- 
thlngwttb  anysense;' lhat  defendant  then  kick- 
ed at  deceased,  hitting  htm  lightly  on  the  lower 
part  of  tbe  leg;  that  Immediately  deceased 
sprang  at  defendant,  striking  him  with  a  knife 
and  cutting  bim  Intwoplaceson  the  face;  that 
after  deceased  began  cutting  defendant  tbe  lat- 
548]ter  MrewhTa  pistol  and  flred.shobting  de- 
IMU.S.        r.  a.  Book  41. 


ceased  through  tbe  body;  that  at  the  time  the 
defendant  find  tbe  two  men  were  in  striking 
distance  one  another.  The  shot  stnick  de- 
ceased in  the  right  arm,  near  tbe  elbow,  and 
ranged  through  the  body  from  right  to  left 
side;  t^at  when  shot  was  fired  deceased  ran, 
and  when  defendant  turned  round  the  blood 
was  streaming  from  his  face,  where  be  bad 
been  out  by  deceased,  and  be  said  to  tbe  by- 
standers to  go  for  a  doctor,  that  be  vras  killed; 
that  a  short  time  after  the  difficulty  the  knife 
used  by  deceased  on  defendant  was  found 
near  the  place  where  the  trouble  occurred; 
that  a  knife  was  also  found  on  the  person  of 
deceased  after  his  death. 

"Tbe  testimony  on  the  part  of  the  defense 
tended  to  show  that  on  tbe  day  of  tbe  diffi- 
culty defendant  come  into  town  from  hli 
home,  about  20  miles  distant,  with  his  wife  to 
do  some  shopping;  that  be  brought  his  pistol 
with  him  and  left  it  at  tbe  livery  stable  where 
he  put  up  his  team,  and  at  supper  time  went 
by  tbe  stable  and  got  his  pistol,  fearing  that  it 
might  be  stolen;  that  defendant  did  not  have 
anything  to  s^to  deceased  in  the  dining-room, 
but  was  talking  with  tbe  father  of  the  deceased, 
and  that  defendant  was  not  intoxicated;  that 
when  defendant  came  out  in  the  ofilce  deceased 
used  tbe  language  indicated  In  the  statement 
for  the  government,  or  words  to  that  effect, 
and  defendant  kicked  at  htm  and  probably 
stmck  htm  lightly;  that  when  defendant 
kicked  he  stepped  back  and  leaned  up  against 
the  counter  and  deceased  sprang  at  bim  and 
began  cutting  him  with  a  knife;  that  deceased 
cut  him  in  the  face  and  kept  on  striking  at 
htm  with  the  knife,  and  after  be  was  cut  In  the 
face  defendant  drew  bis  pistol  and  fired  at  de- 
ceased, who  was  in  the  act  of  striking  him 
again  with  the  knife.  The  foregoing  Is  in  sub- 
stance the  statement  of  the  defendanl^  who  tes- 
tified in  bis  own  behalf. 

"Proof  was  also  offered  tending  to  show  that 
the  reputation  of  tbe  deceased  as  a  dangerous 
and  lawless  man  was  bad ;  that  tbe  reputation 
of  the  defendant  as  a  peaceable  and  law-abid- 
ing man  was  good,  and  that  the  reputation  of 
prosecuting  witness  Thomas  Boseman  was  bad 
for  truth  in  the  communities  where  he  had  re- 
sfded." 

*The  conrt  delivered  an  oral  charge,  oc-  [549 
cupylng  twenty-seven  pages  of  the  printed  rec- 
ord, and  embracing  a  discussion  of  most  of  the 
leading  principles  in  criminal  law,  as  well  as 
many  extracts  from  adjudged  cans  and  ele- 
mentary treatises. 

Referring  to  the  law  of  self-defense,  the 
court  said  to  tbe  Jury: 

"A  man  might  be  to  tome  extent  In  the 
wrooK,  and  yet  be  might  avail  himself  of  tbe 
taw  of  self-defense,  but  what  Is  meant  by  his 
being  in  the  lawful  pursuit  of  bis  business 
means  that  he  is  not  himself  attempting  to 
kill,  or  that  he  Is  not  doing  an  act  which  m^ 
directly  and  Immediately  produce  a  deadly  af- 
fray between  himself  ana  his  adversary.  He 
is  not  allowed  to  do  either.  The  only  time 
when  he  con  do  an  act  of  that  kind  Is  when 
the  condition  exists  which  gives  bim  tbe  rlcbt 
to  Invoke  this  law.  I  say  If  be  is  attempiTng 
directly  to  kill,  he  is  not  in  the  lawful,pursujt 
of  his  business  unless  it  Is  tn  his  own  defense 
under  this  law;  and  when  he  !•  doing  a  wrong- 
86  MO 
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ful  act  which  immediately  contributes  to  the 
result — briogs  iato  existence  ao  affray  io  which 
Tioleoce  mmj  be  used  by  the  adversary  and  be 
may  ktU  because  of  that  Tlolence— when  that 
ta  the  case,  the  law  savs  he  is  so  far  the  author 
of  that  Tioleot  o(HiditioD  as  that  he  capuot  in- 
Toke  thla  law  of  self-defeuse,  and  it  depends 
upon  the  circumstances  and  conditions  of  the 
case  whether  or  not  he  can  in  robe  the  law  so  far 
as  to  have  his  crime  mitigated  from  murder  to 
nmulaagliter.  Tb»n,  when  he  la  la  the  lawful 
purauU  of  his  bustneas — that  is,  when  be  is  oc- 
cupying  the  relation  to  the  state  of  case  where 
the  kUlTng  occurred  which  1  have  named,— and 
then  la  attacked  by  another  under  circumstan- 
ces which  denote  an  intenUoo  to  take  away 
hia  life  or  to  do  him  some  enormous  bodily 
harm,  he  may  lawfully  kill  the  assailani,  pro- 
Tided  he  use  all  the  means  In  his  power  other- 
wise to  tare  his  own  life  or  prevent  the  in- 
tended harm,  luch  as  retreating  as  far  as  he 
can  or  disabling  his  adversary  without  killing 
blm.  If  It  be  u  bis  power.  Now,  let  m  go 
over  that  again  and  see  what  these  pruposltions 
are.  He  must  be  measurably  In  the  right — 
and  I  have  defined  to  you  what  that  means — 
and  If  wlien  he  li  so  aitiutad  ho  ia  attacked.  In 
this  case,  by  Fnnk  Bozeman,  the  man  who  was 
S50]*killed,andattackedunderdrcumstances 
whtnh  denoted  an  Intention  to  take  away  his 
life  or  to  do  him  some  enormnua  Imdily  harm, 
he  may  lawfully  kill  the  assailant,  provided  be 
use  all  the  means  in  hfs  power  otherwise  to 
Mve  hIaowD  life  orprevent  the  Intended  harm, 
•Dch  as  retreating  as  far  as  he  canor  dlnabling 
his  adTersary  without  killing  him,  if  It  be  io 
his  power.  This  proposition  Implies  that  be 
la  measurably  In  the  right.  If  bo  Is  doing  any 
of  these  things  which  I  will  give  you  after 
awfailfl,  which  deprive  him  of  the  law  of  self- 
defense  because  of  bU  own  conduct  la  precipi- 
tating a  conflict  in  wblcb  be  kills,  then  he  is 
not  in  the  right;  he  is  not  doing  what  be  bad  a 
right  to  do,  and  this  proposition  of  the  law  of 
•elf -defense  would  not  avail  him;  be  could  not 
resort  to  It,  because  hlsown  conduct  puts  htm 
in  an  attitude  where.  In  the  eye  of  the  law,  be 
ia  by  his  own  wrong  the  creator  of  the  neces- 
sity under  which  be  acts,  and  he  cannot  in- 
voke that  aecesrity.  The  necessity  must  be 
one  created  by  the  man  slain  and  whloh  was 
not  brought  Into  existence  by  tbe  direct  act  of 
the  defendant  contributing  to  that  necessity." 

After  saying  tbat  both  the  accused  and  the 
deceased  were  upon  tbe  same  plane  In  respect 
of  the  place  or  house  In  which  they  were  at 
tbe  Uma.  each  baTlng  the  right  to  be  there,  the 
court  proceeded:  "Neither  one  of  tbem  was 
required  to  retreat  under  such  clrcumsiances, 
because  the  hotel  or  tempornry  stopping  place 
of  a  man  may  be  regarded  as  bis  dwelling 
place,  and  the  law  of  retreat  in  a  case  tike 
tbat  is  different  from  what  it  would  be  on  the 
outside.  Still,  situated  as  was  tbe  defendant 
and  as  was  the  deceased,  there  was  a  rule  in- 
cumbent upon  Imth  of  them  which  required 
tbat  tbey  should  use  all  reasonable  means  to 
avoid  tbe  condition  which  led  to  a  deadly  con- 
flict, whether  that  means  could  have  been 
avoided  by  keeping  out  of  the  affray  or  by 
not  going  into  It  or  by  stepping  to  one  side; 
and  this  law  says  again  that  if  a  man  la  in  the 
rlf^t.  If  he  stands  witiiout  being  the  creator 
&S0 
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of  that  condition  and  tbat  condition  is  created 
by  tbe  man  whom  be  kills,  and  the  man  la  do- 
iuff  tbat  in  the  sb^pe  of  exercising  an  act  of 
violence  which  may  destroy  bis  life  or  Inflict 
great  injury  uponbuperson.yetlf  heoouldbave 
paralyzed  that*arm,  if  he  could  have  [551 
turned  aside  tbat  danger  by  an  act  of  less  deadly 
character  than  the  one  he  did  exercise,  the  law 
says  he  must  do  tbat.  If  he  could  have  in- 
flicted a  leas  dangerous  wound  upon  the  man 
under  tbe  cfavumrtances  the  law  commanda 
him  to  do  that,  because  when  he  la  doing  that 
be  1b  accomplishing  the  only  purpose  tbe  taw 
of  self-defense  contemplates  be  has  rleht  to 
accompliab— that  Is,  to  protect  himself  and 
not  to  execute  vengeance,  not  to  recklessly, 
wantonly,  and  wickedly  destroy  human  lift, 
but  to  protect  his  own  life  when  he  is  In  tiw 
right  and  tbe  other  party  la  In  Uie  wrong." 

We  tbink  that  these  portions  of  tbe  charge 
(to  which  the  accused  duty  excepted)  were 
well  calculated  to  mislead  the  Jury.  They 
expressed  an  erroneous  view  of  tbe  law  of 
self-defense.  Tbe  duty  of  tbe  Jury  waa  to 
consider  the  case  In  tbe  light  of  all  tbe  facts. 
Tbe  evidence  on  behalf  of  the  government 
tended  to  show  that  the  accuaed  sought  a  dif- 
flculty  with  someone:  that  on  bebalf  of  tbe 
accused  would  not  justify  nny  such  conclo- 
slnu,  but  rather  tbat  be  had  the  reputation  of 
being  a  peaceable  and  law-abiding  man.  But 
tbe  evidence  on  both  sides  was  to  tbe  effect 
that  tbe  deceased  used  language  of  an  offensive 
cbaracierfor  the  purpose  of  provoking  a  diffi- 
culty with  the  accused,  or  of  subjecUng  blm 
to  toe  indignity  of  a  personal  Insult.  Tbe  of- 
fensive words  did  not,  itistrue,  tegnlly  justify 
tbe  accused  In  what  be  dld~the  evidence  of 
tbe  government  tending  to  show  tbat  "be 
kicked  at  deceased,  bitting  bim  lightly  on  the 
lower  part  of  the  Icf^;"  that  on  the  part  of  the 
accused  tending  to  show  tbat  be  "kicked  al" 
the  deceased  and  "probably  struck  him 
lightly."  According  to  the  evidence  of  the 
defense,  the  accused  then  "stepped  back,  and 
leaned  op  against  tbe  counter,"  Indicating 
thereby.  It  may  bQ,  tbat  be  neither  desired  nor 
intendei]  to  pursue  the  matter  further.  If  tbe 
jury  believed  tbe  evidence  on  behalf  of  tbe  de- 
fense, they  might  reasonably  have  inferred 
from  theactions  of  the  accused  tbat  he  did  not 
intend  to  make  a  violent  or  dangerous  persona) 
assault  upon  the  deceased,  but  only,  by  kick- 
ing at  bim  or  kicking  blm  ligbtly,  to  express 
his  indignation  at  tbe  offensive  language  of 
the  deceased.  It  should  have  been  submitted 
to  the  jury  whether  the  act  of  Uie  accused  in 
stepping  back  and  leaning  against  the  counter, 
not  in  an  attitude  for  peraonal  conflict,  was  in 
tended  to  be,  and  should  have  Iteen  reasonably 
'inlerpretedas  belng.a  withdrawal  by  the[55n 
accused  in  good  (alth  from  further  controversy 
with  tbe  deceased.  On  tbe  com  rary ,  tbe  court, 
in  effect,  said  that  if.  because  of  words  used 
by  tbe  deceased,  the  accust^  kicked  at  or 
kicked  llie  decea<w>d,  however  ligbtly.  and  no 
matter  how  offensive  those  words  were,  he  put 
himself  in  a  posirion  to  make  tbe  killing  man- 
I  xlaugbter,  even  If  the  talcing  of  life  became, 
by  reason  of  the  suddenness,  rapidity,  antl 
fierceness  of  the  assault  of  tbe  deceased,  abs»- 
luiely  necessary  to  save  bis  own.  By  numer- 
ous quotations  from  adjudged  cases,  tnn  rourr, 
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ig  trrvrj  form  of  expreBsion,  pressed  upon  the 
the  propoHittoD  that  "a  person  who  has 
aaolher  cannot  urge  in  jusiiScatlon  of 
he  kUlukE  K  necessity  produced  hy  hie  own 
iBlftwfful  and  wrongful  acts."  But  that  ab- 
tract  principle  haa  no  application  to  this  case, 
I  it  be  true — &»  the  oTideoce  on  behalf  of  the 
lefeoae  lended  to  show— that  the  first  real 
>roTOcaUon  came  from  the  deceased  when  he 
laed  towards  the  accused  langaage  of  an  of- 
'enslTe  character,  and  that  the  accused  Imme- 
Uai^y  after  kicking  at  or  lightly  kicking  the 
toceaaed,  signified  by  his  conduct  that  he  no 
loDger  desired  controversy  with  his  adversary; 
wbMenpon  the  deceased,  despite  the  efforts  of 
the  accused  to  retire  from  further  contest, 
iIRang  at  the  latter,  with  knife  in  hand,  for 
ihe  purpose  of  taking  life,  and  would  most 
iwi^bly  have  accomplished  that  Cbject,  if 
dw  aceuaed  had  not  fired  at  the  moment  he 
^ttd.  tjnder  such  drcnmatance,  did  the  law 
require  that  the  accused  should  stand  still, 
and  permit  himself  to  be  cut  to  pieces,  under 
tbe  penalty  that  if  he  met  the  unlawful  attack 
vpon  -him  and  saved  his  own  life,  by  taklug 
that  of  hla  aas^ant,  he  would  be  guilty  ol 
uanalaughterT  We  think  not. 

If  a  person,  under  the  provocation  of  offen- 
mn  language,  assaults  the  speaker  personally, 
'but  in  such  a  way  as  to  show  that  there  Is  no 
intention  to  do  him  serious  bodily  harm,  and 
then  retires  undersuchclrcumstances  as  show 
that  he  does  not  iDteud  to  do  anything  more, 
but  in  good  faith  withdraws  from  further  con- 
test, fain  right  of  self  defense  Is  restored  when 
\he  person  assaulted,  In  violation  of  law,  pur- 
sue? bim  with  a  deadly  weapon  and  eeeks  to  take 
556]  his  life  or  do  him  great  *bodiiy  harm, 
in  Purker  v.  State,  88  Ala.  4,  6,  the  court,  after 
adverting  to  the  general  rule  that  the  aggres- 
tor  cannot  be  hetml  to  urge  in  I^is  JuatlQcalton 
a  necessity  for  the  killing  wiiicb  wasproduced 
by  bis  own  wrongful  «!t,  said:  "This  rule, 
however,  la  not  of  absolute  and  universal  ap- 
plication.  An  exception  to  U  exists  In  cases 
where,  although  the  defendant  originally  pro- 
voked the  conflict,  he  withdraws  from  It  In 
good  faith,  and  clearly  announces  his  desire 
■or  peace.   If  be  be  pursued  after  this,  his 
riebt  of  self-defense,  though  once  lost,  revives. 
'Of  course,'  says  Ur.  Wharton,  In  referring  to 
tbis  modification  of  the  rule,  'there  must  be  a 
real  and  bona  fide  surrender  and  withdrawal 
on  his  part;  for  If  there  be  not,  then  be  will 
coDtinuetobe  regarded  as  the  aggressor.'  1 
Whan.  Crlm.  Law,  9tb  ed.  g  486.  The  mean- 
ing of  the  principle  Is  that  the  law  will  always 
leave  the  original  aggressor  an  opportunity  to 
rment  before  he  takes  the  life  of  his  adversary. 
mt»»p.  Grim.  Law,  7th  ed.  §  871."  Becog- 
aizlDg  this  exception  to  be  a  just  one,  the 
court  properly  said,  in  addition:  "Due  caution 
must  be  observed  by  courts  and  juries  in  its 
tppllcation,  as  it  involves  a  principle  which  Is 
Tetj  liable  to  abuse.  The  question  of  the  good 
or  bad  faith  of  the  retreating  party  Is  of  the 
Qtnmt  Importance^  and  should  generally  be 
nbmitied  to  the  jury  In  connection  with  the 
fKt  of  retreat  itself,  especially  where  there  Is 
nr  room  for  conflicting  inferences  on  this 
polntfrom  the  evidence.'"  Both  parlies  to  a 
antoal  combat  are  wrongdoers,  and  the  law  of 
lelf-dnf^nie  cannot  be  uiToked  by  either,  so 


long  as  he  continues  In  the  combaL  But,  as 
sata  by  the  supreme  court  of  Iowa  in  State  v. 
JhUon,  74  Iowa,  658. 658,  if  one  "actually  and 
In  good  faith  withdraws  from  the  combat,  he 
ceases  to  be  a  wrongdoer;  and  If  his  adversary 
have  reasonable  ground  for  holding  that  he 
has  so  withdrawn,  Itissufflclent,  even  though 
the  fact  is  not  clearly  evinced."  See  also  1 
Bishoi^  New  Crlm.  Law,  §  702;  People,  v. 
Soberteon,  67  Cal.  646,  650;  ^ffer  v.  State.  16 
Ohio  St.  47.  In  i  Wharton  on  Homicide,  §  488, 
the  author  says  that  "though  the  defendant 
may  have  thus  provoked  the  conflict,  yet,  if 
he  withdrew  from  it  in  good  faith  and  clearly 
announced  his  "desire  ror  peace,  then.  [557 
if  he  be  pursued,  his  rights  of  self-defense 
revive." 

We  do  not  mean  to  say  that  the  jury  ought 
to  have  found  that  the  accused,  after  kicking 
the  deceased  lightly,  vritbdrew  In  Rood  faith 
from  further  contest  and  thiU  his  conduct 
should  have  been  so  Interpreted.  It  was  for 
the  jury  to  say  whether  the  withdrawal  was  la  ' 
good  faith,  or  was  a  mere  device  by  the  ac- 
cused to  obttdn  some  advantage  of  his  adver- 
sary. But  we  are  of  opinion  that,  under  the 
circumstances,  they  might  have  found  that 
the  accused,  although,  in  the  wrong  when  he 
kicked  or  kicked  at  the  deceased,  dM  not  pro- 
voke the  fierce  attack  made  upon  him  by  the 
latter,  wltb  knife  In  hand,  in  any  sense  that 
would  deprive  him  altogether  of  the  right  of 
self-defense  against  such  attack.  If  the  ac- 
cused did.  in  lixl,  withdraw  from  the  combat, 
and  intended  so  to  do,  and  if  his  conduct 
should  have  been  reasonably  so  interpreted  bj 
the  deceased,  then  the  assault  of  the  latler 
with  a  deadly  weapon,  with  the  intent  to  take 
the  life  of  the  accused  or  to  do  him  great 
bodily  harm,  entitled  the  latter  to  the  benefit 
of  the  principle  announced  in  Beardv.  United 
States.  158  U.  S.  550,  564  [89: 1086,  1092],  in 
which  case  it  was  said:  "The  defendant  was 
where  he  had  the  right  to  be  when  the  de- 
ceased advanced  upon  him  in  a  threatening 
manner  and  with  a  deadly  weapon;  and  if  the 
accused  did  not  provoke  the  assault,  and  bad 
at  the  time  reasonable  grounds  to  believe,  and 
In  good  faith  believed,  that  the  deceased  In- 
tended to  take  his  life  or  to  do  him  great 
bodily  harm,  he  was  not  obliged  to  retreat, 
nor  to  consider  whether  he  could  safely  retreat, 
but  was  entitled  to  stand  bis  ground  and  meet 
any  attack  made  upon  him  with  a  deadly 
weapon,  in  such  a  way  and  with  such  force 
as,  under  all  the  circumslances,  he,  at  the 
moment,  honestly  believed,  and  bad  reasonable 
grounds  to  believe,  was  necessary  to  save  his 
own  life  or  to  protect  himself  from  great 
bodily  injury." 

The  charge,  as  above  quoted.  Is  liable  to 
other  objections.  The  court  said  that  both 
the  accused  and  the  deceased  had  a  right  to 
be  in  the  hotel,  and  that  the  law  of  retreat  in 
a  case  like  that  is  different  from  what  It  would 
be  If  they  had  been  on  the  outside.  Still,  the 
court  said  that,  under  the'clrcumstances,  [S5S 
both  parties  were  under  a  duty  to  use  all  rea- 
sonable means  to  avoid  a  collision  that  would 
lead  to  a  deadly  conflict,  such  as  keeping  out 
of  the  affray,  or  by  not  going  into  it,  or  "by 
stepping  to  one  ude;"  and  If  the  accused 
could  have  saved  bis  life,  or  protected  himself 
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Bgafntt  great  bodily  barm,  br  Inflicting  a  lees 
dangerous  wound  tban  be  did  upon  bis  as- 
sailant, or  "if  he  could  have  paralyzed  that 
arm,"  without  doing  more  serioua  Injury,  the 
law  commanded  Mm  to  do  so.  In  otber  words, 
according  to  the  theory  of  the  charge,  al- 
though the  deceased  sprang  at  tbe  accused, 
with  Knf  f  e  in  band,  for  tbe  purpose  of  cutting 
him  to  pieces,  yet  If  the  accused  could  have 
stepped  aside  or  paralyzed  the  arm  of  bis  as- 
sailant, bis  killing  tbe  latter  was  cot  in  the 
exercise  of  the  right  of  self-defense.  Tbe  ac- 
cused was  whera  ne  had  the  right  to  be,  and 
the  law  did  not  require  him  to  step  aside  when 
his  assailant  was  rapidly  advancing  upon  him 
with  a  deadly  weapon.  Tbe  danger  in  which 
the  accused  was,  or  believed  himself  to  be,  at 
tbe  moment  be  fired,  is  to  some  extent  Indi- 
cated by  the  fact,  proved  the  government, 
that  Immediately  after  he  alsablea  bis  assail- 
ant (who  had  two  knives  upon  bis  person)  he 
said  that  he,  the  accused,  was  himself  mor- 
tally wounded  and  wished  a  physician  to  be 
called.  The  accused  was  entitled,  so  far  ae 
his  right  to  resist  the  attack  was  concerned, 
to  remain  where  he  was,  and  to  do  whatever 
was  necessary  or  what  he  had  reasoDablc 
grounds  to  believe  at  the  time  was  necessaty, 
to  save  his  life  or  to  protect  himself  from  great 
bodily  harm.  And  under  the  drcumstances, 
it  was  error  to  make  the  case  depend  in  whole 
or  In  part  upon  tbe  inquiry  whetber  the  ac- 
cused could,  by  stepping  aside,  have  avoided 
tbe  attack,  or  could  have  so  carefully  aimed 
bis  pistol  as  to  paralyze  the  arm  of  bis  assail- 
ant without  more  seriously  wounding  htm. 

Without  referring  to  other  errors  alleged  to 
heve  been  committed,  the  judgment  below  is 
reversed  and  tbe  case  to  remanded  for  a  aew 
trial. 

RoverMed. 

Mr.  Justice  Brown  and  Mr.  Justice  Peek- 
hau  dissent. 


509]  ROGERS  LOCOMOTIVE  MACHINE 
WORKS  etal.,  inBrr., 

9, 

AMERIOAN  EMIGRANT  COMPANY. 

(See  8.  C.  Reporter's  ed.  6S9-577.) 

8v>amp  land  act  oflSSO—certificaU  of  Git  Secre- 
tary ofiha  Interior— -weptofM  ^  land$ 
itate  under  railjoad  ffranU—emtraet  teitk 

L  Tbe  swamp  land  act  of  1850  gave  an  looboate 
tfUe  to  tb6  state,  but  the  tdentlOoatlon  of  tbe 
lands  t>7  tbe  Secretary  of  the  loterlor  was  neces- 
■arr  before  tbe  title  became  perfeot  or  tbe  state 
was  entitled  to  a  patent  which  vested  tbe  f  ee-slm- 
pte  title. 

%  The  oeitlfloate  of  the  Secretarr  of  the  Interior 
Id  1868,  that  certain  biads  loured  to  tbe  state  un- 
der Uie  railroad  aot  of  1808,  was  a  decision  that 
tbe7  were  not  embraoed  br  tbe  swamp  land  act 
of  IBCO. 


&  The  acceptance  brUie  state  of  lands  oertlfied  to 
It  by  the  Secretary  of  tbe  Interior  as  Included  in 
the  railroad  grant  ufl8U  Isoonoluslve  upoD  the 
state  and  upon  a  county  therein  and  upon  per- 
sons derlrtnn  their  rights  from  the  oonotr, 
against  a  olain  to  tbe  lands  under  tbe  swamp 
land  aot  of  1800,  where  no  patent  tiad  been  issued 
or  IdentiacaUon  of  theee  lands  made  br  tbeSeo 
retary  of  the  Interior  under  the  latter  aot. 

4.  A  contract  with  a  eounty  for  swamp  and  over- 
flowed land  gives  no  better  right  tban  the  countr 
bad  to  lands  which  bad  previously  been  oertlfled 
to  tbe  state  by  the  Beoretary  of  the  loterlor  as 
Included  In  a  lallroad  grant. 

[No.  38.] 

Aiyued  March     1896,  Decided  Deember  7, 
1896. 

r\  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Iowa  to  review  a  decree  of  tbat 
court  affirming  the  decree  of  the  District  Court 
of  Calhoun  County.  Iowa,  adjudging  tbe 
plaintiff,  the  American  Emlgraot  Company, 
to  be  tbe  owner  of  certaiu  tracts  of  land  m 
Calhoun  county,  Iowa,  and  dismissing  Uie 
action  as  to  other  tracts  of  land,  ibedefendaoti 
being  tbe  Rogers  Locomotive  Machine  Works 
et  al.    Reverted,  aud  cause  repianded  for  fur- 
ther proceeding. 
See  same  case  below,  88  Iowa,  619;, 
Tbe  foots  are  stated  in  the  opinion. 
JA-.  Charles  A.  Clark,  for  plaintiffs  in 
error: 

Tbe  Emigrant  Company  must  recover  upon 
tbe  strengtb  of  its  own  title. 

MeCormiek  v.  Bapei,  169  U.  S.  882  (40: 171). 

The  certification  under  tbe  railroad  grant 
was  sufficient  to  vest  tbe  legal  title  under  that 
grant. 

Ard  V.  Rrandon,  166  V.  S.  640  (88:  625); 
Buena  VUta  Chunty  v.  Icwa  Fatlt  A  8.  O,  R. 
Co.  112  U.  S.  176  (S3:  684);  Ean»a»  aty,  L.  4s 

5.  K.  R.  Co.  V.  Brewater,  118  U.  8. 683  (30: 281); 
Fraeher  v.  O'Connor,  115  U.  S.  116  (29:  816); 
Mowr  V.  Fletelur,  116  V.  S.  885  (29:  695); 
Williami  V.  UnUed  Statea,  188  U.  8.  616 
(34:  1026). 

Such  certification  under  the  railroad  arant 
passed  the  legal  title  so  tbat  the  holder  of  the 
alleged  swamp  title,  without  a  patenU  could 
not  assail  such  legal  title  by  iwroi  evidence  In 
an  acltoo  at  law. 

FreneA  v.  Fj/an,  98  U.  S.  169  (2S:  812);  Buena 
Vieta  County  v.  loioa  FaUt  AS.  C.R.Co.  113 
U.  S.  176  (28:  684);  Iowa  R.  Land  Co.  v.  An. 
toine,  52  Iowa,  429;  Atneriean  Emigrant  0».  r. 
Iowa  R.  Land  Co.  62  Iowa,  826. 

Defendant  In  error  shows  no  title. 

This  contract  was  required  to  be  submitted 
to  a  vote  of  the  people  before  it  could  become 
operative. 

The  record  shows  tbat  tbe  two  itropodtiooa 
in  this  contract  were  submitted  to  tbe  people 
as  a  whole,  and  voted  upon  as  a  whole. 

The  electors  were  given  no  opportunity  to 
accept  one  proposition  and  reject  the  otber. 

Gray  V.  Movnt,  45  Iowa,  «Nf;  J^MUUm  ▼. 
Lee  County,  8  Iowa.  811. 


Nom— ^  to  pre-mption  Hcia*,  see  note  to  /or  lands,  how  eonstnietl.  see  note  to  Watts  v.  Ltnd- 

nmted  States  v.  Fltagmld,  Uh  m  sey.  6:  «B. 

That  vaUntM  for  land  man  he  mtaalde  for  fraud.  At  to  land  granU  to  raOroaOM,  see  note  to  Katiaas 

see  note  to  Miller  ».  Kerr,  6: 881.  F.  B.  Oow  v.  Atohlson,  T.  ft  BL  F.  B.  Co.  88:  m. 

.i^n  to  srronfti  survevs  and  dMoHpCfmiftipatefii* 
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The  schedalei  snnend  to  the  contract  of 
ImproTemeDts  to  be  made  have  been  suppressed 
by  the  dcfendaDt  io  error.  Tbe  t>reflutnptjoo 
mast  be,  therefore,  that  these  fmprovemeDUi 
were  not  of  that  character  which  tbe  law  au- 
thorized the  oouDty  to  devote  to  the  swamp 
lands  to  the  procuTement  of. 

Satery  t.  Uoore^  01  Iowa,  600;  Own  t. 
Fiadt,  9  Bim.  &  8ta.  eOO. 

It  la  DOt  showD  that  tbe  American  Emigrant 
Company  ever  performed  the  coDditloos  upon 
which  tbe  deed  was  beld  in  escrow,  or  that  the 
deed  was,  in  fact,  ever  delivered  to  It. 

CaXhfOun  Cmtniy  t.  Ameriean  Emigrant  Cb. 
n  U.  8. 127  (S8:  SaS);  American  Emigrant  Co. 
v.  Wright  County,  VJ  U.  S.  841  id4:  910); 
Ameriean  Emigrant  Co.  r.  Adanu  County^  100 
V.  8.  61  (2S:  068). 

The  title  of  the  emlffrant  company  was  not 
validated  by  decree.  It  was  atrictly  a  ooDMUt 
decree  outside  the  pleadings. 

The  pleadtngt  are  not  put  in  evidence  to 
enable  uie  court  to  know  what  was  In  contro- 
versy.  The  decree  does  not  describe  any  of  the 
lands  in  controversy  in  the  suit  at  bar. 

fitful  V.  Ptaee,  94  U.  S.  606  (24:  214):  Mae- 
«sr#T.  Varner,  5  Gratt  168,  BO  Am.  Dec.  114; 
Vaughan  v.  CBr/en,  89  How.  Pr.  019;  Oiam- 
beriain  v.  Oaillard,  26  Ala.  010;  Long  v.  Bau- 
gae,  1  Ired.  L.  290,  88  Am.  Dec.  694;  MeOraneg 
T.  Remton,  19  Ala.  480.  64  Am.  Dec.  194. 

The  ground  on  which  a  judgment  rests  Is  a 
question  wbicb  csnnot  be  left  to  conjecture. 

Aikea  V.  Peek,  29  Vt.  960;  Felton  v.  Smith, 
88  Ind.  1S7,  40  Am.  Rep.  4.^4:  Burlen  v.  Shan- 
non, 90  Mass.  SOS,  96  Am.  Dec.  738;  Waahing- 
ton,  .A.  <e  O.  Steam  Picket  Co.  v.  Siekiet,  72  U. 
&  S  Wall.  692  (18:  064). 

Be^es,  the  decree  upon  its  face  purports  to 
be  B  mere  consent  decree,  flu  officers  of  the 
eonnty  bad  no  authority  or  power  to  authorize 
It. 

Manhattan  L.  Int.  Co.  v.  Broughton,  100  U. 
6.  191  (97:  878):  SeUet/f,  MUan,  127  U.  S.  109 
(89:  80). 

No  facts  sre  shown  authori^ng  courts  to  ad- 

mininter  the  swamp-land  grant.  Fee-simple 
title  did  not  pass  under  that  grant.. 

Ameriean  Emigrant  Co.  Fuller,  88  Iowa, 
610. 

In  French  v.  F)/an,  98  U.  8.  169(98:  812). 
this  court  decided  that  by  tbe  9d  section  of  tbe 
swamp  land  act  tbe  power  and  tbe  duty  de- 
volved upon  tbe  Secretary  of  tbe  Interior,  as 
tbe  bead  of  the  department  which  administered 
tbe  affairs  of  the  public  Isnds,  of  determining 
what  lands  were  of  the  descripllon  granted  by 
that  act,  sod  made  bis  office  tbe  tribunal  whose 
decision  on  the  subject  was  to  be  coatrolliog. 

EhrhanU-r.  Hogaboom,  110  U.  S.  68(99:846); 
Wright  T.  SotAerrjf,  191  U.  S.  494  (80: 1040). 

Tbe  irords,  "are  hereby  granted,"  Id  the  act. 
Imported  a  present  grant,  and  not  a  promise  of 
one  In  the  future;  and  tbe  title  to  the  lands, 
therefore,  passed  to  the  state  at  once,  their 
IdentiflcatioD  to  be  made  by  tbe  action  of  the 
Secretary  of  the  Interior,  but  when  identified, 
tbe  title  to  relate  bade  to  the  date  of  the  act. 

Tubbe  T.  WOhoit,  188  IT.  &  187  (84:  888); 
Chandler  v.  Oaluma  <B  B.  Min.  Co.  149  IT.  8. 
M  (87: 669). 

Lands  which  may  be  cultivated  In  tame 
grasses  are  oot  swamp  lands. 
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San  Franeieeo  v.  leBov,  188  IT.  8.  670  (84c 
1101);  Beaih  v.  Waltaee,  138  U.  S.  680  (84: 1067). 

Tbe  lands  should  have  been  decreed  to  the 
plaintiffs  in  error. 

loaa  B.  iMnd  Co,  v.  Antoine,  02  Iowa,  499; 
Ameriean  Em^rant  Co.  Iowa  E.  Land  Co. 
09  Iowa,  896;  Buena  VMa  Ooun^  t.  low 
FalU  A  S.  C.R  Co.  119  U.  a  176  (28:684); 
Dmeh  v.  Fyan,  98  U.  8. 169  (28: 813);  Fraaher 
V.  (/Connor.  115  U.  8.  116(29:316);  JfirowT. 
Fletcher,  116  U.  8.  886  (99:605);  William*  T. 
United  Statct.  188  U.  8.  616  (84: 1098). 

Mr.  J.  J.  Davla.  for  defendant  in  error: 

Tbe  selectiou  of  tbe  lands  by  the  duly  au- 
thorized agents  of  the  state,  and  the  apraoval 
thereof  by  the;  surveyor  general  of  the  United 
States,  and  tbe  report  ox  the  same  to  tbe  gei^ 
eral  land  office,  and  the  reception  and  recogni* 
tioo  thereof  by  said  office,  constitute  an  identi- 
fication and  segregation  of  tbe  lands  as  swamp 
lands  pursuant  lo  tbe  laws  of  tbe  state,  and  the 
instraotloDs  of  the  Secretuy  of  tbe  Interior, 
and  are  evidence  of  tbe  swamp  character  of 
tbe  land,  and  that  the  title  thereto  vested  in 
the  state  of  Iowa  under  tbe  swamp-land  grant. 

In  a  case  of  contest  of  swamp  lands,  the  se- 
lection of  land  by  the  state  under  tbe  swamp> 
land  grant  establishes  a  prima  facie  case  that 
the  land  so  selected  is  swamp  laod  within  tbe 
meaning  of  the  act  of  September  98,  I860. 

Be  E.  G.  Cook,  9  Copp's  Land  Laws,  1049; 
Pago  County  v.  BuHington  S  M.  R.  B.  Co.  AH 
Iowa,  699;  MarUn  v.  Marka,  97  U.  8.  840 
(24:.040). 

Officers  who  were  acting  under  the  law  of 
tbe  state,  and  under  tbe  inaiructions  of  the 
Department  of  tbe  Interior,  io  tbe  selection, 
certification,  and  return  of  the  lands  in  con- 
iroversy,  must  be  presumed  to  have  d(»e  their 
duty  and  to  have  acted  rightly;  and  therefore 
tbe  lands  In  controversy  are  shown  by  their 
acts  to  be  swamp  lands. 

Clarkeon  v.  Buchanan,  58  Mo.  671;  Jatper 
County  V.  WaeOoto,  82  Mo.  172;  PiaU  County 
T.  Qumtey,  81  LI.  860. 

The  swamp  land  act  of  18B0  ex  proprio 
vigore.  was  a  grant  to  praenU  to  tbe  sutes  of 
all  the  swamp  and  overflowed  lands  therein 
situated. 

Tbe  title  to  tbe  lands  vested  Id  tbe  state  at 
oDce  on  the  passatre  of  the  act.  The  title  was 
not  Inchoate  and  was  not  merely  equitable,  but 
was  absolute  and  complete.  The  requirement 
of  tbe  9d  section  of  tbe  act  that  a  patent 
be  thereafter  issued  is  not  to  be  deemed  as 
withholding  the  vesting  of  the  title  nnder  the 
language  of  tbe  1st  section  of  the  grant.  The 
patent  when  issued  is  merely  evidential  of 
what  was  granted,  the  title  to  which  had 
theretofore  vested. 

The  bolder  of  the  swamp  land  title,  even  be- 
fore patent  has  Iwen  Issued,  can  maintain  aa 
action  at  law  to  recover  swamp  lands  against  a 
subsequent  patent  held  by  a  preemptloner 
under  tbe  pre-emption  laws  of  tbe  United 
States. 

Wnght  V.  BoaOerry,  191 U.  S.  488  (80: 1039); 
Irwin  V.  Franeiaeo  8av.  Union,  186  U.  8. 
578  (84: 640);  Bannibal  SSt.J.B.  Go.  t.  Smith, 
76  U.  8.  0  Wall.  06  (19:  699);  Bailey  v.  Caila- 
nan,  87  Iowa,  107;  Mliaon  t.  Halfaree,  11 
Iowa.  450;  Connera  v.  Mmrtey.  76  Iowa.  691; 
Ameriean  Emigrant  Co.  v.  FuOer,  88  Iowa. 
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B&ti  (hurtriffht  Oedar  Itapidi  A  M.  B.  B. 
Co.  85  Iowa.  886. 

Tbe  twamp  grant  waa  a  piewnt  grant  aod 
Tested  an  immralate  title  la  the  state  upon  its 
passsge. 

FUteher  t.  FeoL  90  Ark.  100;  Daniel  v.  Pur- 
«w,  00  Hiss,  set;  KeVer  r.  ticket/.  Ti  III.  188: 
Buteh  T.  Doruihw^Sl  HIdi.  481;  BuHington  ds 
jr.  B.  B.  Co.  T.  Avmml  OwnQr.  76  U.  8.  9 
WaU.  M.M  (19:664). 

Not  only  was  tbe  swamp  grant  a  grant  tn 
pnnmti.  Testing  tbe  title  of  the  land  in  the 
Btate  Immediately  upon  the  passage  thereof, 
bat  by  its  terms  and  the  nature  of  the  case  it 
fnralsbed  a  means  of  identifying  the  subject- 
matter  of  tbe  grant;  and  anyone  who,  sutoe- 
qoently  to  tbe  date  of  the  grant,  attempts  to 
enter  upon  such  land,  or  to  claim  any  rights 
thereto,  does  so  with  notice  and  knowledge  of 
the  fact  that  the  land  is  of  the  character  em- 
braced within  tlie  terms  of  the  grant,  and  that 
be  can  obtain  no  right,  title,  or  toterest  tliereto. 
'  It  is  tbe  proTince  ftf  the  Secretary  of  the  In- 
terim, or  of  the  land  department  acting  for 
him,  in  the  first  instance,  to  determine  tbe 
character  of  land  claimed  to  be  swamp,  but  If 
he  fails,  refuses,  or  neglects  to  do  his  duty,  or 
if  he  deprlTes  himself  of  Jarlsdlctlon  in  the 
premises,  Own  tbe  qnestloB  u  for  the  courts  to 
aetomlne.  It  will  not  be  dispated  that  parol 
evidence  Is  admissible  before  the  Secretary  of 
tbe  Interior,  and  when  the  courts  are  rested 
with  Jurisdiction  to  determine  the  question,  the 
esme  evidence  that  is  admissible  before  the 
Secrets^  of  the  Interior  Is  necessarily  admls- 
alble  before  tbe  court. 

San  Franeitco  8av,  Union  t.  Irviin,  38  Fed. 
Bep.  711.  Afl'd  186  U.  3.  S78  (84:640);  State  T. 
Portmouth  Sue.  Bat^,  lOS  Ind.  485;  Ameri- 
can Smiffrant  Co.  T.  FuUer,  88  Iowa,  699, 

In  tbe  case  now  here  the  Secretary  of  tbe  In- 
terior has  neglected  and  failed  to  pass  upon  tbe 
question  of  the  cbaracter  of  the  lands  In  con- 
UoTsrsy;  and  by  certifying  them  to  the  rail- 
road company  subsequently  to  tbe  swamp 
tfant  and  prior  to  tbe  presentatloa  to  blm  of 
the  swamp  selection,  has  deprived  himself  of 
jarisdIclioD  to  act  in  tbe  premises,  thereby 
brioglDg  the  caw  within  the  exact  rule  of  the 
case  of  Hannibal  tt  St.  J.  B.  Co.  W.  Smith,  76 
U.  S.  9  Wall.  95  (19;  699). 

Where  there  is  a  conflict  between  two  titles 
derived  from  the  same  source,  either  of  which 
would  be  good  if  tbe  other  were  out  of  the  way, 
the  elder  one  must  prevail. 

Lester,  Lsnd  Laws,  664,  No.  695. 

Tbe  swamp  lands  In  this  suit,  having  been 
granted  to  the  stste  by  the  act  of  Concress  of 
I860,  were  not  of  tbe  character  Intended  to  be 
granted  by  tbe  railroad  set  of  1866;  and  they 
were  not  granted  by  that  act,  but  were  ex- 
pressly resefTed  I7  the  terms  of  the  railroad 
act,  and  Uierefore  the  lists  and  certlflcates  of 
these  swamp  lands  under  the  railroad  grant  are 
absolutely  null  and  void,  and  convey  no  title, 
right,  claim,  or  interest  in  said  landa  under  the 
railroad  grant 

Fremont  Coun^  t.  BurUngton  d  M»B.S. 
Oo.  23  Iowa,  91. 

There  Is  nothing  in  the  terms  of  the  railroad 
certification  whlcn  determined  the  land  to  be 
railroad  land  and  not  swampland.  The  ques- 
tion of  the  cbaracter  of  tbe  land  as  awamp  or 
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nonswamp  was  not  before  tbe  department,  and 
was  not  passed  upon  at  the  time  tbe  certlQca- 
tion  was  made. 

American  Emigrant  Go.  t.  FuJUr,  88  Iowa, 
699. 

The  certification  was  an  a  oorto  proceeding 
wherein  the  grantee  under  the  swamp  grant 
bad  no  Toice  or  opportunity  to  be  heara. 

United  8tate$  t.  Minor,  114  U.  8.  288  (29: 
110);  OUdden  v.  Union  P.  B.  Co.  90  Fed.  Bep. 
660;  Lake  Superior  Ship  Canal.  B.AL  Cbk  T. 
Cunningham,  156  U.  8.  854  (89: 188). 

General  terms  In  a  subsequent  grant  are  al- 
ways held  not  to  include  lands  embraced 
within  the  terms  of  tbe  prior  grant.  fiiv«i  a 
patent  may  be  declared Toid  if  usoed  for  landa 
theretofore  rewrved  from  sale. 

Wilaxe  t.  Jaekmn,  McConnd,  tS  U.  8.  18 
Pet.498(l0:264);  aiMsUT.  A/ifWe.  49U.  8.  8 
How.  817  (12: 1096):  Minter  v.  Orommelin.St  V. 
S.  18  How.  87  (16:  279);  EatUm  t.  Saiit^ry,  63 
n.  8. 21  How.  426(16: 181);  Morton  t.  Xebratka. 
88  D.  a  21  Wall.  660  (32:  689);  t. 
Cowtn.  91  U.  B.  880(28:424);  Leatenteorth,  L, 
dO.  B,  Co.  T.  UniUd  Statee.  92  U.  S.  788(28: 
684);  Sherman  r.  Buiek,  98  tJ.  8. 209  (23:  848); 
St.  Louit  Smelt,  it  Btf.  Co.  t.  Eemp.  104  D.  8. 
686  (26:  875);  Steel  t.  St.  touit  Smelt.  A  Bgf. 
Co.  106  n.  8.  447  (27:  226);  Brynotdt  t.  Inm 
Bitver  Min.  Co.  11611.  8.  687  (29:774);  Doolan 
T.  Carr,  125  U.  8.  618  (81: 841). 

When  the  land  department  of  the  Untied 
States  certified  the  lands  in  suit  under  the  rail- 
road grant.  It  deprived  itself  of  jurisdiction  to 
Investigate  and  determine  the  cbaracter  of  the 
lands,  or  to  patent  the  ssme  ooder  the  swamp 
grant.  In  this  connection.  It  will  be  resaem- 
bered  that  the  certlflcatloDi  under  the  railroad 
grant  were  made  before  the  swampland  selec- 
tions hsd  reached  tbedepartmeoL  The  execu- 
tive depHrtment  had  no  power  to  recall  tbe 
certifications  after  they  were  Issued,  howeTer 
wrongful  they  may  have  been;  nor  could  It 
cancel  these  certifications;  nor  had  it  any  right 
or  authority  to  Issne  patenta  noder  tbe  swamp 
grant  after  the  certifications  had  beea  Issued. 

Si&ne  T.  United  Statrs,  69  U.  a  2  Wall  686 
(17:  767);  Buena  Vitta  County  v.  Iowa  FalU  A 
S.  C.B.  Co.  112 U.S.  166(28:  681);  Bieknellv. 
Oomatoek,  118  U.  S.  149  (28:  962);  Mullan  T. 
Ufited  8tau$,  118  U.  8.  271  (80:  170). 

Tbe  Isnde  In  suit  have  been  certified  as  rail- 
road lands,  but  they  nliould  have  been  patented 
as  swamp  landa.  The  railroad  claimant  Is  a 
trustee  of  the  rightful  owner,  who  is  entitled 
to  any  appropriate  relief  that  a  court  of  equity 
baa  power  to  grant.  Tbe  swamp  title  may  m 
established  and  quieted,  and  the  railroad  claim- 
ant enjoined  from  asserting  any  adverse  claim, 
as  has  been  done  in  this  case,  or  tbe  railroad 
may  be  compelled  to  convey  to  the  rightful 
owners. 

Stark  T.  Starr.  78  U.  8. 6  Wafl.  413  (18: 927(; 
saner  T.  Ladd,  74  U.  S.  7  Wall.  219  (19: 138): 
Lvtle  T.  Arkanmu.  00  U.  8-  -9  How.  814  (18: 
163):  Warren  T.  Van  Brent,  SOU.  Q,  19  Wall. 
646  (22:  319). 

Tbe  lands  In  controversy  herein  hare  been 
found  to  beswamp  and  overflowed  lands  witliln 
the  meaning  of  the  act  of  September  28.  latO, 
by  the  referee,  the  trial  court,  aod  the  supreme 
cMirt  of  tbe  state.  And,  so  far  as  relates  to 
any  question  of  fact,  these  llDdlngs  will  not  hs 
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disturbed  hj  thU  court  in  thb  procefdfng  la 


X]M0«r  T.  SieJUtrOi,  161  V.  8.  668  (88:  80S): 
AwhUM  (huntv  T.  United  Btata.  9  U.  8. 
Luul  Dea  187;  B0»d  Owon.lO  U.  S.  Land 
Dec.  811;  Semin  t.  OKlfUA,  81  Cal.  481; 
ICtenn  t.  88  CaL  643;  T/Umtmm  t. 

IftoriUMi.  SO  Oal.  148;  StUer  t.  JMbfcw.  78 
SL  188f  MtrHUr.  TMa,  80  Fed.  Bep.  741. 

Mr.  JniOot  Harlan  delinnd  Ow  o^nion 
of  Uie  court: 

The  present  fultwas  brought  by  the  Ameri- 
can Emigrant  Cknopany  for  the  purpose  of 
obtainlog  a  decree  quieting  its  tlUe  to  certain 
lands  in  Calhoun  ooon^,  Iowa.  The  plaio- 
ttfl  asserts  title  under  the  act  of  Cotifcress 
known  as  the  iwamp-land  act  of  1860  (9  Stat, 
at  L.  618,  dwp.  84);  the  defendaots,  under 
tke  act  of  Oongrets  of  May  16,  1866  (U  Stat, 
at  L.  8,  diap.  38),  granting  land  to  Iowa  in 
idd  of  the  construction  of  Tarloua  railroads  In 
that  state,  among  others  a  railroad  from 
Dubuque  to  Bloux  City  with  a  branch  from 
the  mouth  of  T8te  des  Morti  to  the  neaxest 
point  on  that  road. 

Tht  prinolM]  contention  of  the  plaintiff  is 
Oat  tbe  lands  passed  to  the  slate  vaAvr  the 
act  of  1860,  ana  were  not  embraced  by  the 
railroad  act  of  1856. 

A  decree  was  passed  adjudging  tbe  plaintiff 
to  be  tbe  owner  of  some  of  tbe  tracu  described 
In  Its  petition.  As  to  other  tracts  tbe  suit  was 
dismissed.  Upon  ai^esl  1^  the  defendants 
to  the  supreme  court  of  Iowa  tbe  decree  was 
affirmed.  88  Iowa,  818.  The  present  writ  of 
error  bring*  that  decree  lieforeaa  for  examina- 
tion. 

By  the  above  act  of  September  38,  1860,  all 
swamp  aod  overflowed  lands  made  uaflt 
thereby  for  Goltlvatlon  were  granted  to  the 
respective  states  In  wblch  they  were  situated 
that  tbey  might  be  reclaimed  by  the  construc- 
tion of  tbe  necessary  levees  and  drains.  By 
the  3d  section  of  that  set  It  was  made  tbe 
duly  of  the  Secretal'y  of  the  Interior,  as  soon 
as  praclicuble  after  the  passage  of  the  act,  to 
msJte  nut  an  accurate  list  and  plats  of  such 
lands,  and  transmit  tbe  same  to  the  governor 
of  the  state,  and  at  the  request  of  the  latter, 
"cause  a  patent  to  be  issued  to  tbe  state 
therefor;  and  oo  that  patent,  tbe  fee  simple  to 
said  lands  shall  vest  in  the  said  state  —the 

EroccedB  of  the  lands,  whether  from  sale  or 
;  direct  appropriation  in  kind,  to  be  applied, 
exclusively,  as  far  as  necessary,  to  the  purpose 
of  reclaiming  tbe  lands  by  means  of  the  levees 
and  drains.  By  tbe  8d  section  It  was  provided 
that  "  in  making  out  a  list  and  plats  of  tbe  land 
502]  aforesaid,  all  *1ega]  subdivisions,  tbe 
gruHrer  part  uf  which  is 'wet  and  unfit  for 
cultivation,'  shall  be  Included  in  said  list  and 
plats:  but  when  the  greater  part  of  a  subdivi- 
sloD  is  not  of  that  character,  the  whole  of  It 
should  be  ezclnded  therefrom."  9  Stat,  at  L. 
61ft. 

The  legislature  of  Iowa,  by  an  act  passed 
February  5, 18<M,  autborizvd  the  commissioner 
of  the  state  land  oflSce  to  lalce  steps  necessary 
to  secure  to  tbe  state  ibe  lands  granted  by  tbe 
^ve  act.  To  that  end,  the  commissioner, 
having  reason  to  believe  there  were  sny  tracts 
ci  swamp  land  within  the  state  not  reported 
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as  such  by  the  United  States  surveyor,  suffi- 
cient to  jusUfy  a  more  particular] examination, 
was  to  direct  tbe  county  surveyor  of  any 
connty  in  which  the  lands  were  located  "  to 
make  the  examination  and  i»ovide  tbe  prooft 
necessarr  to  secure  such  lands  to  tbe  state,  a 
list  of  which  shall  be  returned  to  the  land  com- 
missioner or  the  authority  acting  In  that 
capacity,  verified  by  afBoavIt,"  etc  Iowa 
Laws  im-61,  chap.  69,  p.  169. 

By  a  subsequent  statute  of  Iowa,  peued 
January  18, 1868,  the  swamp  and  oreraowed 
lands  granted  to  the  state  by  tbe  act  of  1860 
were  granted  "  to  the  counties  respectively  tai 
which  the  same  may  lie,  or  l>e  situated,  for 
the  purpose  of  constructing  the  necessary 
levees  and  drains,  to  reclaim  the  same;  ana 
the  InlaiMe  of  said  lands,  If  any  there  be  after 
tbe  same  are  reclaimed  as  aforesaid,  shall  be 
applied  to  tbe  building  of  roads  and  bridges, 
when  necessary,  throu|^  or  across  said  lands, 
and  if  not  needed  for  this  purpose,  to  be, ex- 
pended in  building  roads  and  oridgn  within 
the  oounty."  The  same  act  provided  that 
whenever  "It  shall  appear  that  any  of  the 
lands  granted  to  the  state  by  the  af<»esald  act 
of  Congress,  shall  have  beoi  sold  1^  tiie 
United  States  since  the  passage  of  that  act,  It 
shall  be  lawful  for  the  sajd  oounUes  to  convey 
said  lands  to  tbe  purchasers  thereof."  It  also 
provided  that  In  all  tbe  counties  whore  the 
county  surveyor  bad  made  no  examination 
and  report  of  the  swamp  lands  within  his 
county.  In  compliaoce  with  the  Instmctiona 
from  the  governor,  tbe  county  court  ahonld 
appoint  some  competent  person,  who  should 
proceed  "  to  ezamiue  said  lands,  and  make  due 
report,  and  plats,  upon  which  tbe  topography 
of  the  'country  shall  be  carefully  noted, [563 
and  the  placea  where  drains  or  levees  ought  to 
be  made,  marked  on  the  said  plats,  to  tbe 
county  courts  respectively,  wlilch  courts  shall 
transmjt  to  the  proper  officers  lists  of  alt  said 
swamp  landa  In  each  of  the  counties  In  order 
to  procure  the  proper  recognition  of  tbe  same 
on  the  part  of  tbe  United  States,  wblch  lists, 
after  an  acknowledgment  of  tbe  same  by  the 
general  government,  shall  be  recorded  in  a 
well-bound  book  provided  for  that  purpose, 
and  filed  among  the  records  of  tbe  county 
court."  Iowa  Laws  1853,  chap.  13,  p.  89. 

By  an  act  passed  January  36,  1856,  tbe 
governor  of  Iowa  was  authorized  and  em- 
powered to  draw  from  tbe  Treasury  of  the 
United  States  all  moneys  arising  from  tbe  dls- 
posiiion  of  tbe  swamp  lands  of  Iowa  by  the 
government  of  the  United  States.  The  same 
actprovlded:  **8.  That  the  governor  Is  hereby 
authorized  to  adopt  such  measures  as  to  him 
may  seem  ezpedleat,  to  provide  for  tbe  selec- 
tion of  tbe  swamp  lands  of  this  state,  and  to 
secure  to  tbe  state  tbe  title  to  the  suine,  and 
also  for  the  selection,  in  the  name  of  the  state, 
[of]  other  lands.  In  Ueu  of  such  swsmp  lands 
as  may  have  been  or  may  dereafter  be  entered 
wlib  warrants:  Provided.  That  the  provisions 
of  this  act  shall  not  be  construed  to  apply  to 
any  swamp  lands  which  have  already  been 
selected  by  any  organized  county  of  this  state 
under  tbe  provisions  of  any  previous  law: 
Artd  provided  further^  That  this  act  shall  not 
be  construed  to  impair  tbe  rights  of  the  coun- 
tiea  of  this  state  to  any  swamp  lands  within 
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■aid  eouDtlM  under  the  provlsioiu  of  any  law 
hi  force  la  relation  to  the  same,  and  that  the 
BclectloDB  made  by  the  organized  counties 
shall  be  reported  by  the  governor  to  the  au- 
thorities at  Washington."  Iowa  Laws  1854- 
60,  chap.  188,  p.  261;  Iowa  Revision  1860, 
chap.  47,  p.  154,  art.  4. 

By  aaotW  act  also  passed  January  35, 1850, 
amendatory  of  the  act  of  January  18, 1858,  It 
Iras  provided:  *'8ec.  1.  That  no  swamp  or 
oversowed  lands  granted  to  the  state,  and 
sltuaia  In  the  present  unorganized  counties, 
aball  be  sold  or  disposed  of  Ull  the  title  to  said 
lands  shall  be  petieoted  In  the  state,  where- 
upon the  title  to  nld  lands  shall  be  transferred 
totbesaldcountleswheretheyaresituated:  Pro- 
064]  etdsi,  That  'saidcoimilesshall  refund  to 
the  state  the  expenses  Incurred  In  selecting 
said  lands,  under  the  provldons  of  an  act  oi 
the  general  assembly,  anlborizing  the  governor 
to  cause  said  lands  to  be  survayad  and  selected, 
with  10  per  cent  interest  therecm.  Each 
county  to  refand  its  proportional  amount  of 
said  ezijenBes.  Iowa  Laws  1854-56,  chap. 
110,  p.  178;  Iowa  Revision  1860,  chap.  47, 
p.  154.  art.  5. 

It  appears  that  in  1856  the  coun^  conrt  of 
Calhoun  county  appointed  Oharles  Amy  to 
select  and  survey  the  swamp  lands  in  that 
county,  in  accordance  with  the  provisions  of 
the  above  act  of  January  18, 1858. 

This  was  after  the  passage  by  Congress  of 
the  railroad  act  of  Hay  16,  1856,  granting 
lands  to  the  state  of  Iowa  to  aid  in  the  con- 
•structtoa  of  certain  railroads  in  that  state.  11 
Stat,  at  L.  9,  chap.  38.  By  that  act  there  was 
granted  to  Iowa,  to  aid  In  the  construction  of 
ndlroads,  among  them  a  raUioad  from  Du- 
buque to  Blouz  City,  with  a  branch,  every 
alternate  section  of  land,  designated  by  odd 
numbers,  for  6  sections  in  width  on  each 
ride  of  Uie  respective  roads  named  by  Con- 
gress. If  it  appeared  at  the  time  the  route  of 
a  road  was  deflnitely  fixed  that  the  United 
States  had  sold  any  of  (he  sections  or  parts  of 
sections  granted,  or  that  the  right  of  pre- 
•mpUon  had  attw^ed  to  the  same,  then  the 
state,  "subject  to  the  approval  of  the  Secre- 
tary of  the  Interior,"  was  entitled  to  select 
other  lands  nearest  to  the  sections  granted  to 
supply  the  deficiency.  But  it  was  declared 
"that  any  and  all  lands  heretofore  reserved 
to  the  United.  States  lij  any  act  of  Congress, 
or  in  any  other  manner  by  competent  author- 
ity, for  the  purpose  of  aiding  in  any  object  of 
internal  improvement,  or  for  any  other  pur- 
pose whatsoever,  be,  and  the  same  are  hereby, 
reserved  to  the  United  Stales  from  the  opera- 
tion of  this  act,  except  so  far  as  it  may  be 
found  necessary  to  locate  the  routes  of  said 
railroads  through  such  reserved  lands,  in 
which  case  the  right  of  w^'  only  shall  be 
granted,  subject  to  the  approval  td  the  Presi- 
dent of  the  United  Slates.'* 

The  above  act  of  May  15,  1866,  with  Its  pro- 
visions and  restrictions,  was  accepted  by  the 
State  by  an  act  approved  July  14.  1856,  aud 
the  lands,  interests,  rights,  powers,  and  prlvl- 
S65]leges  'granted  by  Congre8S,so  far  as  they 
related  to  the  proposed  road  from  Dubuque  to 
Blouz  City,  were  granted  and  transferred  to 
the  Dubuque  A  Pacific  Railroad  Company, 
to  idd  in  UU  construction  of  its  railroad  and 
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branoh,  subject  to  the  conditions  and  encum- 
brances prescribed  by  Congress.  These  tanda 
were  transferred  to  the  railroad  company  upon 
the  express  coodition  that,  if  it  did  not  com- 
plete and  equip  a  given  number  of  miles  of  its 
road  within  a  named  time,  and  itaentire  line  on 
or  before  such  certain  date,  then  the  state 
might  resume  all  rights  to  the  lands  so  granted 
and  .remaining  undisposed  of  by  tM  com* 
pany.  Iowa  Bevldon  1860,  ch^l.  S5.  p.  S16. 
art.  S. 

By  a  supplementary  act,  passed  January  28, 
1857,  Uie  companies  obtaining  the  benefits  of 
the  act  td  Congress  of  1866,  and  of  the  act  of 
the  Iowa  legislature  of  July  14.  1856.  were 
authorized  to  make  such  disposition,  by  mort- 
gage or  deed  of  trust,  of  the  lands  granted  by 
the  act  of  1865,  as  might  be  deemed  proper  to 
secure  construction  bonds  necessary  for  the 
completion  of  their  roads,  such  mortgage  or 
deed  of  trust  to  be  a  binding  and  viJIa  Hen 
upon  all  the  property  mentioned  therein,  in- 
cluding rolling  8to»,  and  the  purchasers, 
under  a  trustee's  sale  or  foreclosure  of  mort- 
gage, to  have  and  enjoy  all  the  rights  of  a  pur- 
chaser OD  execution  sale.  Iowa  BevisloB 
1860,  chap.  65,  p.  222,  art.  5. 

It  was  stipulated  by  the  parties  that  the  lands 
in  controversy  "are  within  the  limits  of  the 
railroad  grant  of  May  15,  1856,  to  aid  in  build- 
log  a  railroad  from  Dubuque  to  Bloux  Ci^, 
and  were  earned  by  the  building  of  said  road 
If  they  were  subject  to  said  grant;  and  Uiat 
the  various  defendants  bold  by  apt  and  suffl- 
cleot  conveyance  all  the  title  and  interest  in 
said  lands  wbtch  passed  under  and  by  said 
grant,  if  any  title  or  Interest  did  pass  there- 
under or  theret^*"  This,  of  course,  implies 
that  the  railroad  company  performed  all  the 
conditions  prescribed  In  reference  to  these 
Unds  either  by  the  act  of  Congress  of  May 
IS,  1856,  or  by  the  acts  of  the  Iowa  legiaTature. 

It  appears  In  evidence  that  the  laoda  in  con- 
troversy and  other  lands  were  cerUfled  to  the 
state  by  the  Oeneral  Land  Office  of  the  United 
Slates,  under  date  of  December  26, 1868,as  lands 
*wltbin  the  6-mile  or  place  limits  deflDed[666 
by  the  act  of  Congress  of  May  15, 1856,  "being 
the  vacant  and  unappropriated  lands  in  the 
alternate  sections  designated  by  odd  numbers, 
for  6  sections  io  width  on  each  side  of  the  Du- 
buque &  Pacific  Railroad  and  branch  within 
the  state  of  Iowa."  The  lists  of  thoss  tracts 
were  first  submitted  by  the  Commissioner  of 
the  General  Land  Office  "for  the  approval  of 
the  Secretary  of  the  Interior,  io  accordance 
with  the  requirementa  of  the  said  act  of  May 
IS,  1656,  subject  to  all  Its  conditions  and  to 
any  valid  Interfering  rights  which  may  exist  to 
any  of  the  tracts  embraced  In  the  foregoing 
list."  The  cerUflcate  of  December  25,  1858. 
was  Indorsed  by  the  Secretary  of  the  Interior: 
"Approved,  subject  to  the  conditions  and 
rljrlits  above  mentioned." 

It  was  further  stipulated,  in  this  case,  that 
"all  of  the  lands  in  controversy  were  selected 
by  duly  authorized  and  appointed  agents  of 
Calhoun  county  as  swamp  lands  under  the 
act  of  Congress,  September  38,  1850,  and  re- 
ported the  same  to  the  county  court  td  Cal- 
houn county  September  80, 1858." 

On  the  27th  of  March,  1860,  the  surveyor 
general  for  the  state  of  Iowa  certified  that  the 
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littU  of  landi  that  had  been  selected  by  the 
county  lurreyon  or  state  locating  agents  as 
swamp  lands  bad  been  carefully  compared 
with  Held  notes,  plats,  and  other  evidence  on 
file  In  his  office,  and,  "by  the  affidavits  of  said 
comity  surreyors  or  state  locating  agrats.  It 
appears  that  the  greater  part  of  each  smalleat 
legal  subdivision  of  the  lands  embraced  in  said 
list  is  swampy  or  subject  to  such  overflow  as 
to  render  Uie  same  uimt  for  cultivation,  and  is 
therefore  of  the  character  contemplated  by  the 
act  of  28th  of  Beptembw.  1860."  The  Uatwas 
indorsed  In  the  General  Land  Office:  "Re- 
Mived  with  the  Surveyor  General's  letter  of 
Varch  37,  i860." 

The. list  of  the  lands  selected  In  the  manner 
above  stated  by  the  agent  of  Calhoun  county, 
together  with  a  letter  from  the  CommiBsloner 
of  the  Qeoeral  Land  Office,  dated  February 
12, 1874(thia  date  Is  erroneously  staled  In  the 
record  to  be  1 884),  was  received  at  the  local  land 
office  at  Des  Mcwies.  Iowa,  on  the  18th  day  of 
February,  1874. 

ff67]  *It  does  not  apiMar  that  the  Secretary 
of  tlie  Interior  ever  took  any  action  In  respect 
to  the  lists  made  by  the  agent  of  Calhoun 
county  of  lands  selected  by  him  as  swtfmp 
lands,  nor  that  the  state  or  the  Munty,  nor  any- 
one claiming  under  the  county,  ever  directly 
sought  any  action  by  the  General  Land  Office 
or  by  the  Secretary  of  the  Interior  In  respect 
of  such  selections. 

It  should  be  here  stated  that  on  the  19th  day 
of  Decemljer,  1861,  a  written  contract  was  made 
between  the  county  of  Calhoun,  Iowa,  and  the 
American  Emtgnnt  Company,  in  relation  to 
the  swamp  and  overfiowed  lands  In  that 
county.  Subsequently,  in  1863,  the  county 
conveyed  to  the  company,  subject  to  the  pro- 
visions of  the  swamp  land  act  of 1850,  the  lands 
In  controversy  and  other  lands,  upon  certain 
condlLlons,  which  It  is  unnecessary  to  set  forth. 
G70]  *Ia  the  light  of  these  facts  and  of  the 
Federal  and  state  legislature  relating  to  the 
matters  In  controversy,  we  proceed  to  Uie  con- 
sideration of  the  questiras  presented  for  onr 
determination. 

As  the  railroad  act  of  1856  excepted  from 
its  operaUon  all  lands  theretofore  reserved  to 
the  United  Btstes  by  any  act  of  Congress,  or 
In  any  other  mauoer  by  competent  authority, 
for  any  purpose  whatever,  the  certiflatflon  to 
the  state  by  the  Department  of  the  Interior  of 
the  lands  In  controversy  as  having  inured, 
under  the  railroad  act  of  Mny  IS,  1856,  to  the 
state  for  the  benefit  of  the  Dubuque  &  Pacific 
Railroad  Company,  was  unauthorized,  if  at 
the  date  of  the  swamp-land  act  of  1650  the 
lands  were  svramp  and  overflowed  lands, 
whereby  they  were  unfit  for  cultivation;  for, 
lands  of  that  character  were  expressly  reserved 
from  the  operation  of  the  railroad  grant  of 
1856.  If  they  were  not  granted  to  the  state 
for  the  benefit  of  the  railroad  company,'  be- 
cause previously  granted  to  the  state  as  swamp 
and  overflowed  lands,  they  could  not  properly 
have  been  certified  or  transferred  to  the  state 
to  be  applied  in  aid  of  the  construction  of  the 
railroad.  MeChrmiek  v.  Be^ei,  160  U.  S.  889, 
838  [40:  171. 173]. 

But  It  Is  equally  true  that  the  act  of  1860 
mode  it  the  duty  of  the  Secretary  of  the  In- 
terior, as  soon  as  practicable  after  the  passage 
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of  that  act,  to  make  out  an  accurate  list  and 
plats  of  the  swamp  and  overflowed  lands 
granted  to  any  state  and  transmit  them  to  ihe 
executive  of  such  state,  "and,  at  Ihe  request  of 
said  governor,  cause  a  patent  to  be  Issued  to 
the  state  therefor;  and  on  that  patent  the  fee 
simple  to  nid  lands  shall  vest  In  said  state," 
subject  to  the  disposal  of  its  legislature. 
While,  therefore,  as  held  In  many  cases,  the 
act  of  1850  was  in  praienti,  and  gave  an 
inchoate  title,  the  lands  needed  to  be  Identified 
as  lands  that  passed  under  the  act;  which  be- 
ing don^  WW  not  before,  the  title  became 
perfect  as  of  the  date  of  the  granting  set. 
Wright  V.  Botaerrv,  191  IT.  8.  488,  494  [SO: 
10S0.1040]  etteg.-  iSiUt  v.  WSKoa.m  U.  8.184. 
187134:887,8^]:  Cliandla^  v.*Gatumei[S71 
A  H.  Min.  Co.  149  O.  8.  79,  91  [37  :  667,  661].  • 
So,  In  EhThardt  v.  Hogaboom,  IfS  U.  8.  67,  (» 
[90:  846].  "In  French  v.  A/an.  98  U.  8.  169 
[28:  812],  this  court  decided  that,  by  the  2d 
section  of  the  swamp-land  act.  the  power  and 
the  duty  devolved  upon  the  Secretary  of  the 
Interior,  as  the  head  of  the  department  which 
administered  the  affairs  of  the  public  lands, 
of  determining  what  lands  were  of  the  descrip- 
tion granted  by  that  act,  and  made  his  oflice 
the  Iribusal  whose  decision  on  that  subject 
was  to  tw  controlling."  The  identifleatlon  of 
lands  as  lands  embraced  by  the  iwamp-land 
act  was  therefore  necessary  before  the  state 
could  claim  a  patent  or  exercbe  absdute  oob> 
trol  of  them. 

In  MeCormiek  v.  jSc^ss,  above  dted,  it  ap- 
peared that  the  Secretary  of  the  Interior, 
proceeding  nnder  the  railroad  act  of  May  15, 
1866,  had  certified  certain  lands  as  Inuring  to 
Iowa  under  that  act.  It  was  Insisted  in  Aiat 
case  that  tbe  lands  were  covered  by  the  act  of 
1850,  and,  therefore,  that  they  were  improp- 
erly certified  under  the  railroad  act  of  1856;  a 
fact  which,  It  was  contended,  could  be  estab- 
lished by  parol  evidence,  so  as  to  fix  the  title 
in  certain  parties,  Independently  of  any  action 
that  may  iiave  been  taxen  by  the  Interior  De- 
partment upon  the  subject.  The  precise  nature 
of  that  case  Is  shown  by  this  extract  from  the 
opinion  of  the  court:  "Tbe  controlling  ques- 
tion, therefore,  in  this  case,  so  far  as  the 
plaintiff  Is  concerned — and  he  must  recover 
upon  the  strength  of  his  own  title,  even  If  that 
of  the  defendant  be  defective— is  whether, 
under  the  drcnmstances  dlsdoeed  by  the 
record,  the  particular  lands  in  controversy,  in 
the  ateence  of  any  selection  and  certification 
of  them  by  the  United  Slates  to  the  state,  un- 
der the  swamp-land  act,  can  be  shown  by 
parol  testimony  to  have  been.  In  fact,  at  the 
date  of  that  act,  swamp  and  overfiowed  lands. 
Congress  having  made  it  the  duty  of  the  Secre- 
tary of  the  Interior  to  make  out  accurate  lists 
and  plats  of  tbe  lands  embraced  by  tbe  swamp- 
land act,  and  transmit  the  same  to  the  gov- 
ernor of  the  state,  and,  at  the  request  of  tbe 
latter,  to  cause  a  patent  to  be  Issued  to  the 
state  therefor,  and  having  provided  that  'on 
that  patent  the  fee  simple  to  said  lands  shall  vest 
in  said  state  subject  to  *ihe  disposal  of  [672 
the  legislature  thereof,'  did  tbe  title  vest  in  the 
state,  Dy  virtue  alone,  and  immediately  upon 
the  passage,  of  the  act,  without  any  selection 
by  or  nnaer  the  direction  of  the  Department 
ox  the  Interior,  so  that  the  state's  grantees 
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conld  mtlDtaiD  an  acUon  to  recover  the  poa- 
■easIoD  of  tbemT" 

lo  dfltermlatDe  that  questioD  this  court,  after 
■D  extended  renew  of  former  decitlona.  tbus 
stated  {XeChrmtiA  t.  ffajfM.  1S9  TS.  8.  846, 
847  £40:  17S,  176])  its  conclusions:  "The  case 
before  us  is  not  like  that  of  BannffxU  dkSt.J.R. 
Co.  T.  amUh.  76  n.  S.  9  Wall.  95  [19:  &991,  in 
which,  as  subsequently  explained  in  Frenai  v. 
Fgan,  98  IT.  8. 169  [38: 8121.  It  was  shown  that 
there  was  an  absolute  neglect  of  duty  on  the 
part  of  the  Interior  Department,  In  that  It 
neither  made  nor  would  make  any  selection  or 
UaU  whatever,  and  therefore  there  was  no  ac- 
tion by  that  department  that  could  be  relied 
on  as  a  determlnatioD  of  the  question  whether 
the  particular  lands  then  In  dispute  were  or 
were  not  embraced  by  the  swamp-land  act. 
That  caie  was  exceptional  in  its  clrcumstancea, 
and  Kemed  to  Jumfy  the  decision  render^, 
In  order  to  prevent  a  total  failure  of  JusUoa, 
arldng  from  the  unexplained  neglect  of  the 
land  Mpartmeot  to  perform  the  duty  Imposed 
by  the  act  of  1660.  What  was  said  in  FmuA 
V.  F)ian  shows  that  this  court  not  only  so  re- 
garded the  prevlone  case,  but  it  was  in  effect 
■aid  that  the rnUng In BanntbaX  db8l.J.B.Oo, 
T.  8mUh  was  not  to  be  extended  lo  any  case  in 
which  the  land  department  had  taken  acUon. 
or  made  a  decision  or  determination  under  the 
■wamp-lnnd  act."  A^aln,  and  In  reference  to 
the  certiflcaUon  of  utods  under  the  railroad 
actofl8S6:  "Twice  the  land  department  cqni- 
fled  these  lands  to  the  state  as  inuring  to  tt  un- 
der the  rallroad-land-grant  act,  and  It  does  not 
appear  that  the  state  has  ever  questioned  the 
correctness  of  that  certlflcatlon  or  applied  to 
the  Secretary  of  the  Interior  for  a  re-examtna- 
tion  as  to  the  character  of  the  lands.  .  .  . 
Upon  the  authority  of  former  adjufUcations. 
as  well  as  upon  principle,  it  muxt  be  held  that 
parol  evidence  is  admissible  to  show,  in  oppo- 
attion  to  the  concurrent  action  of  Federal  and 
atata  oflBcers,  having  authority  in  the  premlseo. 
that  these  lands  were,  in  fact,  at  the  date  of 
the  act  of  1860,  swampand  overflowed  grounds, 
which  should  have  been  embraced  by  Linn 
countv  in  Its  selection  of  land  of  that  charac* 
It73jter.*and  withheld  from  the  state  as  lands 
cranted  expressly  in  aid  iA  railroad  coastruo- 
Von  within  its  limits." 

One  of  the  prior  adjudications  referred  to  In 
McCormiek  v.  Hayet  was  Cfumdler  v.  Galumet 
^  H.  Min.  Qo.  149  U.  8.  79,  88,  89,  93  [87:  657, 
661,  6621.  In  that  case,  the  ptalnllCf  claimed 
title  under  the  swamp-land  act  of  1850;  the 
defendant  under  an  act  of  Congress  of  1852 
granting  public  lands  to  Hichigan  In  aid  of  the 
consmictiOD  of  a  ship  canal  around  the  falls 
of  St.  Hary.  The  lands  there  in  controversy 
were  not  included  In  swamp  land  eelectlons 
under  the  act  of  1850,  but  were  Included  In  se- 
lections under  the  canal  grant  of  1852.  Re- 
ferrinsE  to  WrigU  v.  Boa^erry^  121  U.  8.  488 
(80: 1039],  In  connection  with  previous  cases, 
this  conr^  n>eaklng  by  Hr.  Justice  Jackson, 
said:  "Unwr  the  principle  announced  in  that 
case,  and  under  the  foregoing  facts  In  the  pres- 
ent case,  it  would  seem  that  there  had  been 
such  afflrmaUve  action  on  the  part  of  the  Sec- 
retary of  the  Interior  In  identifying  the  lands 
1b  this  particular  township,  containing  the 
lands  lo  ocmtroversy,  aa  would  amount  to  an 
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Identlflcatlon  of  the  lands  therein,  which 
passed  to  the  state  by  the  swamp-land  grant, 
and  that  the  selection  by  tifie  state  of  the  de- 
manded premises  under  Uie  canal  grant  of 
1892,  with  the  approval  of  the  Secretary  of  the 
Interior,  and  thecertlficatlon  of  the  Department 
to  the  state  that  they  were  covered  by  the  lat- 
ter grant,  may  well'be  considered  such  an  ad- 
judication of  the  Question  as  should  exclude 
the  introduction  of  parol  evidence  to  contra- 
dict it  The  exclusion  of  the  land  in  disputa 
from  tile  swamp  lands,  selected  and  patented 
to  the  state,  and  Ita  inclusion  in  the  selection 
of  the  state  as  land  coming  within  the  grant  of 
1852,  with  the  approval  of  such  selection  1^ 
the  Interior  Department  and  the  certlflcatlon 
thereof  to  the  state,  operated  to  pass  the  title 
thereto  as  completely  as  could  liave  been  dona 
by  forma)  patent  (Jmisftsr  ▼.  O'Cbnfwr.  118 
TJ.  8. 102  [29:811]), and  being  foUowed  by  the 
State's  conveyance  to  the  canal  cominny.  pre- 
sented such  official  action  and  such  documen- 
tary evidence  of  title  as  should  not  be  open  to 
question  by  parol  testimony  In  an  action  at  law. 
Under  the  facta  of  this  case  we  are  of  opinion 
that  the  plaintiff  lo  error  could  not  properly 
establish  iiT  oral  evidence  that  the  land  In  dis- 
pute *waB  in  fact  swamp  land,  for  the  [574 
purpose  of  contradicting  and  Invalldaliog  the 
Department's  certlflcatlon  thereof  to  the  state 
ann  the  latter's  patent  to  the  canal  company." 

These  decisions  give  much  greater  weight  to 
the  action  of  the  land  department  In  certifying 
the  lands  In  dispute  under  the  railroad  grant 
of  1856  than  was  done  by  the  judgment  be- 
low. 

The  Emigrant  Company  lays  much  stress 
upon  that  clause  of  the  railroad  act  of  2856  ex- 
empting from  iu  operation  all  lands  previously 
reserved  by  the  United  States  for  any  purpose. 
And  upon  this  foundation  it  resta  toe  conten- 
tion that  no  lands  embraced  by  the  swamp-luid 
act  of  1850  could,  under  any  circumstances,  be 
withdrawn  by  the  land  department  from  Its 
operation,  and  certified  to  the  state  onder  the 
railroad  act  of  1856.  This  contentloD  assumes 
that  the  lands  in  controversy  were,  within  the 
meaning  of  the  act  of  1850,  swamp  and  over- 
flowed lands.  But  that  fact  was  to  be  deter- 
mined, in  the  first  Instance,  by  the  Secretary 
of  the  Interior.  It  belonged  to  him,  primarily, 
to  Identify  all  lands  that  were  to  go  to  the  state 
under  the  act  of  1850.  When  he  made  such 
Identification,  then,  and  not  before,  the  state 
was  entitled  to  a  pateot,  and  "on  such  patent" 
the  fee-simple  title  vet^ted  In  the  state.  The 
state's  title  was  at  the  outset  an  Inchoate  one, 
and  did  not  become  perfect,  as  of  the  date  of 
the  act,  until  a  patent  was  issued. 

But  it  la  equally  dear  that  when  the  Secre- 
tary of  the  loterior  certified  In  1858  that  the 
lands  in  controversy  Inured  to  the  state  under 
the  railroad  act  of  1856.  he.  In  effect,  decided 
that  they  were  not  embraced  by  the  swamp- 
land act  of  1850.  This,  perhaps,  furnishes  ao 
explanation  not  only  of  uie  fact  that  no  action 
was  taken  upon  the  report  filed  in  the  General 
Land  Office  In  1860  showing  that  the  agent  of 
Calhoun  county  had  selected  these  lands  as 
swamp  and  overflowed  lands,  but  of  the  further 
fact  that,  so  far  as  this  record  discloses,  the 
attention  of  the  Secretary  of  the  Interior  was 
never  directly  called  by  the  county  to  any 
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clslm  br  It,  under  the  act  of  1890,  to  the  laods 
certlOcd  under  the  railroad  act  of  18S6.  Nor 
do<>«  itappeari  bat  ibe  American  Smlgrant  Com- 
575]  pany.'niinse  origiDal  eooiract  with  the 
oouDty  waa  made  In  1661,  ever  questioned  be- 
fore the  Land  Departmeat  the  Talldit;  of  the 
Secretary's  certlflcation  of  185ti  of  these  lands 
as  passing  t«  the  state  under  the  act  of  1856, 
or  asserted  a  claim  to  them,  until  it  broueht 
this  suit  in  18T7,  Dearly  twenty  years  after  that 
officer  certiAed  them  to  tbe  state  under  the  rail- 
road act.  And  It  la  ligniflcant  that  this  action 
oi  the  Interior  Department  does  not  aeem  ever 
to  have  been  called  In  question  by  the  state. 

Tbe  case  then  is  thta:  In  1868,  the  Secretary 
of  the  Interior  decided  that  ttie  lands  In  con- 
trorersy  inured  to  the  state  under  the  railroad 
act  of  1856,  and,  if  that  decision  was  correct, 
tiiea  they  wore  not  reserved  from  the  operation 
of  that  act  ^7  the  swamp-land  act  of  18S0. 
The  state  was  enUtled  to  the  lands  either  un- 
der the  act  of  1650  or  under  that  of  1856.  It 
was  open  to  it,  before  accepting  the  lands  un- 
der the  railroad  act,  to  Insist  that  they  passed, 
under  the  act  of  1860,  as  swamp  and  over* 
flowed  lands.  No  such  claim  was  made.  The 
■tate— tbe  party  primarily  Interested,  and  with 
whom  the  Land  Department  directly  dealt— 
accepted  the  lands  under  the  act  of  1856,  and, 
therefore,  not  as  Inuring  to  it  as  swamp  and 
overflowed  lands  within  the  meaning  of  the 
act  of  1850,  and.  as  just  stated,  haa  never  re- 
pudiated Its  action  of  1858,  nor  sought  to  have 
reopened  the  question  necessarily  Involved  in 
tbe  action  of  tbe  Secretarj  whoi  he  certlBed 
the  lands  to  the  state  luder  the  act  of  1856. 

It  would  seem  that,  upon  every  principle  of 
Justice,  the  acUon  of  the  Secretary  of  (he  In- 
terior In  certifying  these  lands  to  the  state 
under  the  act  of  1856  sliould  not  be  disturbed. 
The  fact  that  bis  certlflcation  was  made  sub- 
ject "to  any  valid  Interfering  rights  which 
may  exist  to  any  of  the  tracta"  embraced  In  bis 
certificate  does  not  affect  this  conclusion. 
That  reservation  could  not  have  refened  to  any 
rit:hta  which  the  state  acquired  or  could  have 
asserted  under  some  other  act  of  Congress  than 
that  of  1856.  Certainly,  it  was  not  Intended 
I7  Uie  Interior  Department  to  certify  tbe  lands 
under  the  railroad  act  of  1856  aubject  to  tbe 
right  of  tbe  state,  while  holding  them  under 
that  certificate,  to  claim  tbem  Qnder  some  other 
and  iirior  act.  The  action  of  tbe  Department 
576]ln  1858  *was  Iniended  to  be  final,  as  be- 
tween tbeUnited  States  and  the  elate.  In  respect 
of  the  lands  then  certified  as  railroad  lands.  If 
the  state  considered  tbe  lands  to  be  covered 
bytbeswamp-landact,itsdutywas  to  surrender 
tbe  certificate  issued  to  It  under  the  railroad 
act.  It  could  not  take  tbem  under  one  act,  and 
while  holding  tbem  under  that  act  pasa  to  one 
of  its  counties  tbe  right  to  assert  an  interest  In 
tbem  under  another  and  different  act. 

Are  those  In  this  action  who  claim  under  tbe 
■Uie  and  under  the  act  of  1860  In  any  better 
condition  than  the  atatef  Can  they  be  heard 
to  question  the  action  of  the  land  department 
In  185S.  if  the  state  is  estopped  from  so  doing? 
We  have  seen  that  the  county  of  Calhoun 
made  a  written  agreement  in  1861  with  tbe 
American  Emigrant  Company  relating  to 
swamp  and  overflowed  landa.  But  If  no  such 
agreement  had  been  made,  would  tbe  county 
IM  D.  & 
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be  beard  to  say  that  the  land  department  erred, 
as  matter  of  fact,  when,  In  1858,  It  decided 
that  theee  landapaaaed  to  the  state  under  the 
railroad  actf  would  the  creature  of  the  state 
be  permitted  to  say  what  its  creator  waa 
estopped  from  saying?  Tbe  county  of  Cal- 
houn It  a  mere  political  subdivision  of  tbe 
state,  created  for  the  state's  convenience,  and 
to  aid  in  carrying  out,  within  a  limited  terri- 
tory, the  policy  in  the  state.  Its  local  govern- 
ment can  have  no  will  contrary  to  tbe  will  of 
the  state,  and  tt  is  subject  to  tbe  paramount 
:  autbori^  of  the  state,  in  respeet  as  well  of  Its 
acta  as  of  Its  property  and  revenue  held  for 

{mbUc  purpoeea.  Tbe  state  made  It,  and  could, 
n  Its  discretion,  unmake  it,  and  administer 
such  properly  and  revenue  through  other  In- 
atrumentalities.  J^trton  Onu^  t.  Ibrd,  4 
O.  Greene,  867,  810;  8op«r  t.  Mmrg  Cbunitv. 
86  Iowa.  864.  867;  Maryiaad  v.  Baltimon  <t 
O.B.Oa.44  J3.  8.  8  How.  584,  S50  ni:  714, 
7811;  United  8tala  v.  Baitimon  A  0.  S.  Oo.  84 
U.  B.  17  Wall.  888,  829  [81:  697,  600]:  HamO- 
ton  County  Gomr§.  v.  Mtgheit.  7  Ohio  St.  109, 
118;  AOcM  V.  Bale  Counip.  64  Ala.  fiSlf.  640, 
2S  Am.  Rei».  780;  1  Dill.  Hun.  Oorp.  9&  88, 
88,64-71  Inclusive,  and  authorities  there  ated; 
Ang.  *  A.  Corp.  g  81. 

It  wonld  seem  to  be  clear  that  the  relations 
of  the  county  and  the  state  are  such  that  tbe 
action  of  the  latter  ln*acceptlug  tbe  Iand8[577 
in  controversy  under  tbe  railroad  act  was  bind* 
Ing  upon  the  county  of  Calhoun,  as  one  of  tbe 
governmental  agendea  of  the  state;  and  that 
the  county  could  not,  after  sodi  acceptance, 
claim  these  lands  as  swamp  and  OTeraowed 
lands,  or,  by  assuming  to  dispose  of  tbem  as 
lands  of  that  character,  pasa  to  the  purchaser 
tbe  right  to  raise  a  question  which,  £a  view  of 
ita  subordinaiioo  to  tbe  state.  It  was  estopped 
from  raising.  We  are  of  opinion  that  the 
plaintiff  conld  not,  la  any  agreement  mada 
with  the  county  In  1861  or  afterwards,  acqulra 
any  greater  rights,  or  better  position.  In  re- 
spect of  these  lands,  than  the  county  Itself  bad 
after  the  certification  of  them  In  1»8  aa  lands 
inuring  to  the  state  under  tbe  nilioad  aot  of 
1866.  , 

When  the  equities  of  tbe  respective  parties 
are  considered,  the  view  we  have  expressed  Is 
much  strengthened  by  the  circumstance  that 
tbe  defendanta  and  those  under  whom  Ihoy 
claim,  or  some  of  tbem,  have  paid  taxes  upon 
these  lands  ever  since  1863.  that  is,  for  fifteen 
years  before  the  institution  of  this  suit  in  1877. 

We  are  of  opinion  that  tbe  supreme  court  of 
Iowa  did  not  give  proper  effect  to  tbe  action 
of  the  Interior  Department  in  1868.  It  should 
have  been  adjudged  that,  so  far  as  the  lands  In 
controversy  are  concerned,  the  plaintiffs  claim- 
ing under  tbe  county  of  Cuboun  and  the 
state,  as  well  as  under  tbe  act  of  1860,  were 
concluded  by  tbe  act  of  the  Secretary  of  tbe 
Interior  when  be  certified  auch  lands  as  inur- 
ing to  the  state  under  the  railroad  act  of  1856, 
and  by  the  act  of  the  state  In  accepting  and  re- 
talnine  tbe  lands  under  that  act;  consequently, 
tbe  suit  should  have  been  dismissed  for  want 
of  eqni^,  with  costs  to  the  respective  defend- 
ants. 

The  Judgment  i$  renmed,  and  the  esuse  ts  re- 
manded  for  further  proceedings  not  Incon- 
alatent  with  this  opinion. 
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578]  COVINGTON  *  LEXINGTON 
Tl&RNPIKB  BOAD  COMPANY  et  at., 
F^.  in  Err., 

«. 

A.  P.  BANDFORD  et  al, 
<Bee  B.  0.  Beporter'a  ed.  698-nBl. 

Amnt  to  amendnunt  to  Aartar—UgMoHve  ex- 
omptionr—eontraet  with  $tate—»tatvte  reduo- 
inff  ioiU  of  turnpike  company,  when  wieonUi- 
UUional — corporations,  when  penon»— power 
€f  l^ffidature  over  iw^pike  road — $uJfU^enejf 
^pleading— ttato  dedtUm—^mt  rate  of  toll— 
interett*  of  tti  puNfo— e^uaJ  pn^tmom  tf 
the  law, 

L  The  mare  o(dleotlDK  tiratnraplkeoompanrot 
tolls  In  oonformltr  with  rates  fixed  by  a  itatuU, 
wbhdi  are  lower  than  those  fixed  br  ttie  cbarter, 
does  not  show  that  the  compaor  assented  to  the 
ezerelM  by  tlie  tofftslatOM  of  tbe  power  to  amend 
Its  obarter. 

a.  A  grant'to  each  of  two  new  oorporatloiu  of  "tbe 
power*,  rlsbts,  and  ompaoltlee'*  whlob  bad  been 
granted  to  AcorporatlOD  wblob  tbey  suooeeded. 
and  tiie  property  or  which  is  divided  between 
tbem,  doei  Dot  confer  on  tbe  new  oompanles  tbe 
exemption  conferred  upon  the  original  company 
from  legtoLatlon  cbangtos  tbe  rates  of  toll,  which 
woold  prevent  tbe  company  from  earning  as 
mnob  aa  U  percent  on  Its  capital  stook. 

t.  If  aoontractwitha  lUterelatinir  totbe  a»r- 
cdse  of  fraoehlMs  Is  susceptible  of  two  meanings, 
the  one  resttlotlng  and  tbe  other  extendlnjt  tbe 
powers  of  a  corporation,  tbat  construction  of  it 
^ould  be  adopted  whloh  works  the  least  harm  to 
tbe  state. 

4.  A  statute  reducing  the  tolls  tbkt  may  be  chanted 
by  a  tumpUce  company,  end  requiring  It  to  oon- 
fonn  to  a  tariff  of  rates  tbat  Is  unjust  andl  un* 
xeasonaUe,  which  prareota  It,  out  oC  Its  recelptit 
from  keeiring  Its  road  in  proper  condition  for 
public  use  or  from  eamtnir  any  dividends  what- 
ever for  stookbcMets,  is  unconstitutional  as  a 
deprivation  of  property  without  due  process  of 
law. 

Ik  Corporations  are  persons  wttbln  the  meaning  of 
the  oonstltutional  provisions  forbidding  tbe 
deprivation  of  property  without  due  process  of 
law,  as  well  as  a  denial  of  the  eg  ual  protection  of 
the  laws. 

H  Tbe  turnpike  roads  established  by  a  corpora- 
tion under  authority  of  law  are  pabllc  blgb- 
ways,  end  tbe  right  to  exact  tolls  from  those  us- 
ing tbem  oomes  from  the  state  creating  tbe  ooi^ 
poration,  snd  its  exercise  may  be  oonlrolled  by 
the  legislative  aatborlty  to  tbe  same  extent  tbat 
similar  rights  of  railroad  eornoratlons  may  be. 

r.  An  answer  denying  the  validity  of  a  statute  re- 
ducing tolls,  which  discloses  the  averase  annual 
receipts  of  the  company  for  several  Immediately 
pieoedlDg  yean,  and  tbe  average  annual  ezpea- 
les,  and  alleges  tbM  the  reoelpti  for  that  time 
have  not  admitted  of  more  than  i  per  oant  divi- 
dend upon  the  par  value  of  tbe  stock,  and  tbat 
thesiatute  in  question  baareduoed  the  tolls  60  per 
cent  below  those  allowed  by  a  former  statute, 
and  tbat  this  will  make  tbe  Income  insnlBoiest  to 
maintain  the  road  and  meet  ordinary  expenses 
and  earn  any  dividend  whatever,— la  sufficiently 


Moxi.— Construction  oronts  to  eorporatlons; 
eorperotfons  /tatw  onlv  pornn  oronted,  or  tkoas 
weeessary  toeorrv  Into  (#eet  iNwers  granted;  can 
wt  only  fn  the  mods  pFssorfbedbtfthclaw  crcoUno, 
SCO 
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fuUto  raise  tbe  qtusttoaoC  the  vaHdtty  of  tha 

statute. 

&  When  a  party  specially  aetB  np  and  claims  a 
right  or  prf  vtlore  under  the  ConsMatioii  or  laws 
of  the  notted  Btates.  tbe  qneetloii  of  tbe  loa- 
denoy  of  allegations  to  present  that  Issne  is  not 
oonoiuded  by  Che  view  «qn«Med  by  tbe  state 
court. 

9.  Tbe  interests  of  tbe  pubUe  as  well  as  of  tbe 
owner  of  the  property  must  be  considered,  with 
all  tbe  droumstanoee.  In  determining  what  is  a 
just  rate  to  be  diaiged  tv  a  tamplfce  oofspaoy 

as  toU. 

10.  Tbe  right  of  a  corporation  to  realise  a  glvra 
per  cent  upon  lie  capital  stock  cannot  be  claimed 
withtnit  reference  to  the  interests  of  the  puMlo, 
to  order  to  limit  tbe  power  oMbe  legUatnre  to 
reduce  Its  tolls  on  atumplka 

11.  A  turnpike  company  la  not  deprived  of  the 
equal  protection  of  the  laws  merely  becatne  It  la 
not  allowed  to  charge  as  high  rates  as  arealiowed 
to  other  companies  differently  located,  but  It  can 
only  demand  the  right  to  recelvesuob  oompenaa- 
tlon  as  will  be  just  both  to  Itself  and  to  tbe  pub- 
Ue under  all  the  circumstances  of  the  case. 

[No.  SO.] 

Af&miMHr  Jfoy  7.  J«96.  Deeidod  Seeember  14, 
1S96. 

EI  ERROR  to  the  Court  of  Appeals  of  ttie 
Btate  of  Kentucky  to  review  a  judfrment  of 
tbat  court  affirming  the  judgment  of  the  Eeo- 
ton  Chancery  Court  perpetually  enjoioing  tbe 
Covin^toD  &  Leziogtoo  Turnpike  Road  Com- 
pany from  exactinx  tolls  in  exceM  of  those 
fixed  bv  tbe  act  of  1890.    Reeeried.  and  cause 
remunded  for  further  proceedings. 
See  same  case  below,  30  8.  W.  1081. 
The  facts  are  slated  In  tbe  opinion. 
Mem*.  W.  H.  M ackoj^  and  Jamea  W. 
Bnnja  for  plalntlflB  in  error. 
Mr.  Wik  Oo«bal  for  defendant!  In  emit. 

Mr.  Juatiee  Harlw  deUvered  the  oj^on 
of  the  court: 

The  general  awembly  of  Eeotucky,  hy  ah 
act  approved  Hay  24,  1890,  made  it  unlawful 
to  demand,  charge,  eollec^  or  recelfe  tolls  In 
ezeeu  of  the  rates  speclned  In  that  act  for 
travel  on  that  portion  of  the  Covington  ft  Lex- 
ington Tomplke  Boad  which  was  then  main- 
tained. 

•The  company  announced  Ita  purpose  [580 
to  disregard  the  provisions  of  the  act  luid  to 
charge  such  toUsaswere  prescribed  by  the  iwior 
statutes.  Thereupon  tbe  appellees  Urlng  oo 
or  near  the  line  of  the  turnpike  road,  and  ae- 
customed  to  travel  on  ltdaily  with  animals  and 
vehicles,  brought  this  suit  for  an  Injun^ttlon 
restraining  the  appellant  from  exacling  tolls  in 
excess  of  Uiose  fixed  by  the  act  of  ISVO. 

A  temporary  Injunction,  in  accordance  with 
the  prayer  of  tbe  petition,  was  granted,  and 
the  company  filed  its  answer.  A  demurrer  to 
the  answer  was  sustained.  An  amended  aa< 
swer  was  then  tendered  by  the  defendant,  but 
tbe  court  would  oot  allow  it  to  be  filed,  and  by 
final  order  made  the  injunction  perpetual.  That 


-^ee  note  to  Charles  Biver  Bridge  t.  Warren 
Bridge,  9:778. 

A»  toidkoe  Is  due  process  of  low.  see  note  to 
Pearson  t.  Yewdall,  «:  tiL 
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jiidgment  was  affirmed  by  the  court  of  appeals 
of  Kenlucky.    20  S.  W.  1081. 

The  principal  questions  are:  1.  Whether 
the  act  of  1890  impairs  the  obligation  of  any 
contract  that  the  turnpike  company  had  with 
the  state  touching  the  matter  ox  tolls.  2. 
Whether,  independently  of  any  question  of 
contract,  the  act  made  such  a  reanciion  in  tolls 
as  to  amount  toadepriration  of  the  company's 
property  without  due  process  of  law.  In  viola- 
tion of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States.  8.  Whether  the 
act  is  repugnant  to  the  clause  of  the  Federal 
Constitution  forbidding  the  denial  by  the  state 
10  any  person  within  its  jurisdiction  of  the 
equal  protection  of  the  law. 

As  these  questions  were  properly  raised  by 
thi»  pleadings,  and  were  decided  uversely  to 
the  company,  the  jurtedlcilon  of  this  court  to 
reriew  the  ODal  judgment  of  tlie  court  of  ap- 
peal* of  Kentu<»y  cannot  he  doubled. 

It  Is  necessary  to  a  clear  understanding  of 
the  issues  presented  that  reference  be  made  to 
I  be  enactments  precedlog  the  statute  of  1890. 

Tbe  Covington  &  Lexington  Turnpike  Road 
Company  was  incorporated  by  an  act  approved 
February  22.  1884.  wlibautboriry  to  construct 
and  permanently  mainiain  a  turnpfke  road 
from  Covington,  ^ntueky,  ttaroof^  WllUams- 
town  and  Georgetown,  to  Lezlngton  In  that 
Htate. 

By  the  10th  section  of  that  act  the  company 
SSt]  was  ^authorized  to  collect  certain  speci- 
fied tolls.  It  Is  contended  that  the  26tb  section 
is  a  part  of  the  defendant's  contract  with  the 
statfc  Thatsection  provided:  "That  if  at  the 
expiration  of  fire  yenrs  after  tbe  said  road  has 
l>een  completed,  it  shall  appear  that  tbe  annual 
net  dividends  for  tbe  two  years  next  preced- 
ing of  said  company  npon  the  capital  stock  ex- 

Gnded  npon  said  road  and  its  repairs  shall 
ve  exceeded  the  average  of  14  per  cent  per 
annum  thereof,  then  and  in  that  case,  the  leg- 
islature reserves  to  itself  the  right,  upon  the 
fact  t>elng  made  known,  to  reduce  tbe  rates  of 
toll,  so  that  it  shall  give  that  amount  of  divi- 
dends per  annum,  and  no  more."  Ky.  Acts 
1888,  pp.  M4,  S48. 

By  an  act  wproved  February  28,  1889. 
amendatory  of  the  act  of  1684 — the  road  then 
baving  been  constructed  from  Covington  to 
Willlamstown— itwasprovided:  Sec.  1.  "That 
the  stockholders  in  the  Covington  ft  Lexing- 
ton Turnpike  Road  Company,  residing  south 
of  Williamsiown,  In  Grant  coun^,  and  any- 
where between  that  place  and  Georgetown, 
rosy  elect  a  separate  hoard  of  directors,  to  con- 
sist of  the  same  number  as  authorized  by  the 
original  charter;  and  the  directors  chosen  by 
them  shall  have  the  control  and  shall  superin- 
tend tbe  construction  of  that  part  of  the  road 
toba  located  and  constructed  oetween  George, 
town  and  Willlamstown.  Sec.  2.  That  tne 
itoekholders  in  said  road,  residing  north  of 
Willlamstown,  shall  have  power,  also,  to  elect 
a  separate  board  of  directors,  for  the  purpose 
of  controlling  and  superintending  that  portion 
of  tbe  road  extending  from  Williamsiown  to 
Covington;  and  each  board  so  chosen  shall 
exercise  separate  control  over  its  own  portion 
of  the  road;  but  nothing  herein  shall  be  con- 
strued to  divide  and  separate  the  stock  in  said 
road,  bat  the  Mune  ihaU  contlnafl  joint  and 
1MU.8. 


common  to  all  the  stockholders,  after  the  com- 
pletion of  said  road."  Ev.  Acts  1888-A9.  p. 
871.  This  amendment,  it  is  admitted,  was  ac- 
cepted by  the  turnpike  company. 

8ul»eqaently,  by  the  2d  section  of  an  act 
approved  March  22,  1851.  It.was  provided: 

"  Sec.  3.  That  so  much  of  tbe  2d  section  of 
said  act  to  amend  the  charter  of  the  Covlnirton 
ft  Lexington  Turnpike  *Road  Company  [582 
[meaning  the  act  of  1839]  as  declares  that  tbe 
stock  In  said  road  ahau  continue  joint  and 
common  to  all  the  stoctcholders,  after  tbe  com- 
pletion of  said  road,  is  hereby  repealed,  and 
tbe  stockholders  whose  stock  Is  now  under  the 
control  and  management  of  tbe  board  of  di- 
rectors having  control  of  the  road  north  of 
Willlamstown  shall  be  and  are  hereby  consti- 
tuted a  iopante  and  Independent  company, 
under  tbe  name  and  style  of  the  Covington  ft 
Lexington  Turnpike  Road  Company,  who 
shall  be  and  forever  remato  s«>arate  and  Inde- 
peadent  of  that  porUon  of  said  company  own- 
ing the  stock  in  the  road  now  constructed 
south  of  Willlamstown;  and  tbe  stockholders 
whose  stock  ii  now  ander  tbe  control  and 
management  of  tbe  board  of  directors  faavloe 
the  control  and  construction  of  the  road  soutE 
of  Wlllismstown,  shall  be  and  are  beret^ 
constituted  a  separate  and  independent  com- 
pany, under  tbe  name  and  style  of  tbe  George- 
town ft  Dry  Ridge  Turnpike  Road  Company, 
who  shall  be  and  forever  remain  separate  and 
independent  of  that  part  of  said  company  own* 
ing  the  stock  In  the  road  north  of  Willlams- 
town; and  that  neither  of  said  companies,  thus 
formed,  shall  be  held  as  In  anv  wise  responsi- 
ble for  tbe  doings  or  actions  of  tbe  other;  but 
each  shall  have  the  exclusive  ownership  and 
control  of  that  portion  of  road  which  they 
have  respectively  made,  or,  under  the  provi- 
sions of  this  act  shall  niake,and  shall  have  fall 
power  and  authority  to  elect  Its  own  president 
and  directors,  to  declare  Its  own  dividends, 
and  pay  tbe  same  to  Its  own  stockholders,  each 
company  poBiemng  and  retaitting  all  the  poaera, 
Hghtt.  and  eapaeitiet  in  $ewraUj/  granted  by 
tAe  ati  qf  incorporation,  and  the  amendmmtt 
tfurtto,  to  the  anginal  companjf,  and  subject  t» 
all  the  restrtcUons  to  which  aaid  company  la 
subject,  not  Inconsistent  with  the  provlsfona 
of  this  act;  and  that  neither  company  shall  be 
In  any  wise  liable  for  the  debts  or  contracts  of 
the  other  now  in  existence,  or  which  may  be 
hpreafter  made  or  contracted."  Ky.  Acts 
1850-51.  p.  479. 

It  is  claimed  that  tbe  words  In  this  section, 
''possessing and  retaining  all  tbepowers,  rights, 
and  capacities  In  severalty  granted  by  the  act 
of  incorporation  and  the  'amendments  [583 
thereto,  to  the  original  company,"  embraced,  or 
carried  Into  the  charters  of  the  twocorporatlona 
created  by  this  act,  the  immunity  or  exemp- 
tion, given  by  the  26th  section  of  tbe  above  act 
of  18M.  from  legislation  that  would  preclude 
the  company  from  earning  as  mnch  as  14  per 
cent  upon  its  capital  stock. 

The  separate  and  Independent  company  cre- 
ated by  the  last-named  act  as  the  Covington  ft 
Lexington  Turnpike  Road  Company  is  the  de- 
fendant in  this  salt  To  It  was  committed  the 
control  of  that  portion  of  the  road  lying  north 
of  Willlamitown.  The  act  of  18S1  further 
provided  that  it  ahould  be  In  force  aa  aoon  aa 
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a  majorltj  of  the  Btockbolden  of  each  com- 
paoy  assented  to  <ti  proviBtoDi.  Such  assent 
was  duly  glTeo  by  the  stockholders. 

The  next  statute,  tn  point  of  tfme,  relstine 
to  the  CoTington  &  Lexington  Turnpike  Road 
Compaoy,  was  that  of  December  11,  1866, 
amending  the  charter  of  that  company.  That 
act  prortded  that  the  company  might  diarge 
tolU  on  their  road  M  pnacrlbed  in  tiiat  act. 
^'instead  of  the  rate*  now  allowed  by  law." 
Ey.  PriT.  Acts  186S,  p.  3.  The  rates  so  pre- 
scribed were,  it  la  alleged,  different  from  and 
lower  than  those  prescribed  by  the  original 
charter  of  1884. 

The  petition  alleged  that  the  defendant  sub- 
mttted  to  the  TMulaUui  of  fta  tolli,  aa  Indicated 
by  the  act  of  186S,  ''and  coosented  to  and  ac- 
cepted mid  act,  and  has  erer  dnce  acted  there- 
under and  exacted  the  rates  of  toll  therein 
■pedfled."  The  answer,  touching  this  point, 
avers:  "It  (the  defendant)  admits,  also,  the 
passage  of  the  act  by  the  general  assembly  of 
the  commonwealth  of  Kentucky  mentioned  in 
said  petition  as  faaTlng  been  approved  Decem- 
ber 11,  1805,  and  entiiled  'An  Act  to  Amend 
the  Charter  of  the  Covington  A  Lexington 
Turnpike  Road  Company,'  which  provTded 
other  and  different  rates  of  toll  from  those  au- 
thorized to  be  collected  by  the  act  of  Febni- 
aiy  33,  1684,  above  mentioned,  which  act  of 
December  11, 1865,  this  defendant  accepted 
and  has  acted  under,  but  it  denies  that  it  sub- 
mitted to  the  Kcolation  of  its  tolls  by  the  gen- 
eral assembly  of  the  commooweaUb  of  Ken- 
tucky then  or  at  any  time,  but  says  that  it  ac- 
584]  cepled  said  act  and  has  acted  "there- 
under  of  lis  own  Tolltion,  and  that  the  accept- 
ance of  said  act  was  voluntary  on  the  part  of  said 
corporation.  Its  stoekhf^ers  and  directors." 

By  the  6ib  section  of  an  act  nf  the  general 
asBi'mbly  of  Kentuckv,  approved  February  13, 
ISTi,  it  was  provldea  that  the  trustees  of  the 
ClQcioDati  Southern  Railway,  whose  line  ex- 
teniled  across  Kentucky,  might  "also  for  the 

{mrpose  of  constructing  and  maintaining  said 
Ine  of  railway,  occupy  or  use  any  turnpike 
or  plank  road,  street,  or  other  public  way  or 
ground,  or  any  part  tbereof,  upon  such  terms 
and  conditions  as  may  be  agreed  upon  between 
said  trustees  and  the  municipal  nr  «rher  rnr- 
poratloos,  persons,  or  public  authorities  own- 
ing or  having  charge  thereof.  ...  If  no 
agreement  chu  be  made  for  the  right  to  use  or 
occupy  any  road,  street,  or  ground  that  may 
be  necessary,  the  said  trustees  may  take  ami 
appropriate  said  rights  In  the  manner  pro- 
Tided  in  the  next  section." 
The  trustees  of  the  last-mentioned  company 

Sve  the  defendant  notice  that  they  required 
&t  portion  of  ita  turnpike  road  extending 
from  the  line  between  Scott  and  Qraot  coan- 
ties  to  within  about  a  mile  of  Walton,  In  Boone 
county,  Kentucky,  a  distance  of  about  80 
miles.  Thereupon  the  defendant  sold  to  the 
Cincinnati  Southern  Railway  its  road  between 
Willlamslown  and  Walton,  in  length  23  miles, 
for  the  consideration  of  $100,000.  which  sum 
was  distributed  among  the  stockholders  of  the 
turnpike  company,  euh  stockholder  receiving 
$33  on  each  share  of  stock,  which  was  In  ex- 
cess of  its  real  or  market  value.  Since  the 
above  aale  the  defendtat  hat  ezerdsed  and 
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maintained  control  only  over  Uiat  portion  of  ita 
road  between  Walton  and  Coviugioo,  a  dla- 
lance  of  18  miles. 

Then  came  the  act  of  Hay  34, 1 890,  to  which 
reference  has  heretofore  been  made. 

In  our  consideration  of  the  questions  pre- 
sented by  the  record  we  lay  aside  the  statute 
of  Kentucky,  passed  February  14,  1856,  pro. 
riding  that  *  'all  charters  and  granta  of  or  to  cor- 
porations or  amendmcDte  thereof,  and  all  other 
8tMtutes,8hall  be  subject  to  amendment  or  repeal 
at  the  will  of  the  'legislature,  unless  a  [085 
cootnuy  hitent  be  therein  plainly  expressed: 
Provided,  That  whilst  privileges  and  franchises 
so  granted  may  be  changed  or  repealed,  no 
amendment  or  repeal  ahaU  impair  other  rlshts 
previously  vested;'*  and  whidi  also  provUed 
that  tBat  act  "shall  only  apply  to  cbartera  nod 
acte  of  incorporation  to  be  granted  hereafter.'* 
1  Ky.  Acte  1855,  chap.  148,  p.  IS.  The  pro- 
vision in  the  OeneraJ  Stetutes  of  Kentucky, 
which  took  effect  on  the  1st  day  of  December, 
1878,  is  that  "all  charters  and  grante  of  or  to 
corporatioDs  or  amendmente  thereof,  enacted 
or  granted  since  the  14th  of  February,  1856. 
andall  other  statutes,  shall  be  subject  to  amend- 
ment or  repeal  at  the  will  of  the  legislature, 
unless  a  contrary  intent  be  therein  pfalnlv  ex- 
pressed: Provided.  That,  whilst  privilege* 
and  franchises  so  granted  may  be  changed  or 
repealed,  no  amendment  or  repeal  shall  impair 
other  rights  previously  vestM."  Ky.  Gen. 
Stat,  imchap.  68.  p.  861.  §  3.  It  la  deer 
that  the  sUtute  of  1856  had  no  application  to 
charters  and  grants  of  or  to  corporations  and 
amendments  tbereof,  enacted  or  granted  prior 
10  February  14,  1856,  but  only  to  charters  and 
acts  of  incorporation  granted  after  that  date. 
It  therefore  has  no  application  to  tbe  act  of 
1851,  granting  to  the  Covington  &  Lexington 
Turnpike  Road  Company  "the  powers,  righte. 
and  capacities"  given  by  the  act  of  1884.  Nor  fa 
there  any  ground  for  holding  that  tbe  turn- 
pike company  was  brought  by  the  act  of  1805 
under  the  operation  of  the  general  statute  re- 
serving to  the  legislature  the  right  to  amend 
or  rep«d  charters  of  or  grants  to  corporations. 
That  act  did  nothing  more  than  reduce  the 
rates  of  toll  to  be  charged.  It  did  not  create  a 
new  corporation,  nor  give  any  additional  fran- 
chises or  privileges  to  the  company.  The 
mere  collecting  of  tolls.  In  conformity  with 
such  rates,  does  not  show  that  the  company  as- 
sented to  the  exercise,  by  the  legislature,  at 
will,  of  the  power  to  amend  or  repeal  Us  char- 
ter. Whatever  authority,  therefore,  the  gen- 
eral assembly  bad,  by  statute,  to  regulate  the 
tolls  of  the  plaintiff  In  error  arose  from  iu  gen- 
eral power  to  regulate  the  affairs  of  a  corpora- 
tion which  came  Into  existence  by  lU  authority, 
and  which  owned  and  conlrolfed  a  higltway 
established  for  public  *UBe.  Rugglet  v.  [SSo 
mnm$.  108  U.  S.  636.  681  [37:  813.  8151;  btoM 
V.  Farmmt  htan  d  T.Co.  {-'Riilroad  Commit- 
sion  Ocue*")  116  U.  8.  807.  835  636.  6421; 
Doa  V.  Beuklman.  IST  U.  B.  680.  688  [31:  841. 
»4-S.  8  Inters.  Com.  Rep.  66];  Cotington  A  C. 
Bridge  Ch.  v.  Kentucky,  154  U.  S.  204.  315 
[88:1N)3,«67,  4  Inters.  Com.  Rep.  6491. 

Was  the  Covington  A  Lexington  'Turopike 
Road  Company  entitled,  under  ita  charter,  to 
be  exempt  from  leglslMion  that  would  prevent 
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It  from  f arniog  at  least  14  per  cent  "upon  the 
capltHl  atock  expended  apon  aadd  roid  and  Its 
repafra,"  as  prescribed  In  the  act  of  1884? 

The  act  of  1884  having  given  to  the  orlEinal 
corporatloD  an  exemption  or  Immunity  from 
legiBlation  that  would  prerent  it  from  earning 
as  much  as  14  per  cent  upon  the  capital  atock 
expended  upon  Its  road  and  for  repairs,  the 
conlentioD  of  the  defendant  Is  that  this  exemp- 
tion or  immunity  passed  to  the  two  corpora- 
tions created  bv  the  act  of  1861.  and  which, 

the  terms  of  that  act,  sncceeded  "to  all  the 
powers,  rights,  and  capacities"  granted  by  the 
act  of  1884  to  the  original  corporation.  This 
view  was  properly  rejected  by  the  court  of  ap- 
peals of  Kentucky.  It  was  well  aald  by  Judge 
nyor,  speaking  for  that  court,  that  "the  lia- 
bllity  ud  duties  owing  the  state  sod  the  pub- 
lic by  the  one  corptnntlon  had  been  seTered 
by  the  act  of  1889,  and  by  the  act  of  1851  two 
new  corporations  were  created,  with  the  rights 
and  powers  of  the  one  entirely  distinct  from 
the  other,  and  no  means  of  ascertaining  what 
per  cent  the  old  corporation  would  have  made 
upon  its  atock.  In  fact,  the  old  corporation 
was  extinct;  and  to  hold  that  the  new  corpora- 
tions were  exempt  from  legislative  interfer- 
ence would  be  to  restrain  the  exercise  of  legis- 
lative power  by  implication,  when  a  reasonable 
conaiructlon  oY  the  new  grants  must  lead  to  a 
different  concluBion.** 

These  principles  an  in  entire  accord  with 
the  settlnl  doctrines  of  this  court.  When  a 
corporation  succeeds  to  the  rights,  powers, 
ana  capacities  of  another  corporation.  It  does 
not  thereby  or  necessarily  become  entitled  to 
an  exemption  from  laxalion.  An  exemption 
or  immunity  from  taxation  so  vitally  affects 
the  exerclfle  of  powers  essential  to  the  proper 
couduct  of  public  affairs  and  to  the  support  of 
fCovernment,  that  Immunity  or  exemption  from 
5S7]taxation  is  never  sustained  'unless  It  has 
been  given  in  language  clearly  and  unmistak- 
ably evincing  a  purpose  to  grant  such  immu- 
nity or  exempUon.  All  doubts  upon  the  ques- 
tion musL  be  resolved  In  favor  of  tbe  public. 
There  are  positive  rights  and  privileges,  this 
court  said  in  MotyM  T.  Lomiana,  93  TJ.S. 
S17  [28: 860].  without  which  the  road  of  a 
corporation  could  not  be  succesefully  worked, 
but  immunity  from  taxation  ia  not  one  of 
them.  In  a  recent  case  {Norfolk  A  W.  R.  Oo. 
V,  PendUlon.  156  U.  8.  667,  673,[89:  874,  575]). 
we  had  occasion  to  say,  in  harmony  with  re- 
peated decisions,  that,  "In  the  absence  of  ex- 

firesfl  statutory  direction,  or  of  an  equivalent 
mplicatlon  by  necessary  construclioa,  provi- 
sions in  restriction  of  tbe  right  of  the  state  to 
tax  the  property  or  to  regulate  the  affairs  of 
Its  corporations  do  not  pass  to  new  corpora- 
tions succeeding,  by  consotldatlon  or  by  pur- 
chase under  foreclosure,  to  the  property  and 
ordinary  franchises  of  the  first  grantee/'  and 
that  tills  was  a  "salutary  rule  of  interpreta- 
tion, founded  upon  an  obvious  public  policy, 
which  reaarda  such  exemptions  as  in  deroga- 
tion of  the  sovereign  authority  and  of  com- 
mon right,  and  therefore  not  to  be  extended 
beyond  tbe  exact  and  express  requirements  of 
tbe  grant  construed  lirietiaKmijuru.  Morgan 
V.  Louisiana,  08  U.  8.  317  [38:  8601;  Wilton 
V.  Oaina,  108  V.  8.  417  [26:  401];  OhempeaJee 
*  O.  B.  Co.  y.  MiUer,  1ft  U.  a  176  (89:  lit]. 
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The  same  principles  should  be  recognized 
when  the  claim  Is  of  immunlur  or  ezemptloa 
from  legislative  control  of  tolls  to  be  exacted 
by  a  corporation  established  by  authority  of 
law  for  the  construction  of  a  public  higltway. 
It  Is  of  the  highest  importance  that  such  con- 
trol ahould  remain  with  theatate,  and  It  should 
never  \m  Implied  that  the  legislative  depart- 
ment Intended  to  surrender  it.  Such  an  in- 
tention ahould  not  be  Imputed  to  the  legisla- 
ture If  it  be  possible  to  avoid  doing  so  by  any 
reasonable  interpretation  of  its  statutes.  It  M 
as  vital  that  the  state  should  retain  Its  control 
of  tolls  upon  public  highways  as  It  is  that  It 
should  not  surrenderor  fetter  Its  power  of  taxa- 
tion. We  admit  there  Is  some  ground  for  the 
contention  that,  by  the  grant  In  the  act  of 
1851  to  each  of  the  two  corporations  named  in  it, 
of  "the  powers,  rights,  and  capacities'*  granied 
tothecorporatlonof  1884,the1egis]aturelolend- 
ed  *to  exempt  the  new  corporations,  as  ii  [688 
did  the  original  ones,  from  all  legislation  that 
would  prevent  tbem  from  earning  as  much  as  14 
per  cent  on  the  capital  atock  expended  on  their 
respective  roads  and  for  repairs.  But  as  Uie 
act  of  1851  mar  not  unreasonsUy  be  inter- 
preted as  Intended  only  to  pass  to  the  new 
corporations  such  powers,  rigbtB,and  capacities 
as  were  necessary  to  the  successful  worKlog  of 
the  respective  roads,  sod  not  an  exemption 
from  legitimate  ordinary  legislative  control 
of  their  affairs  and  business,  It  must,  in  the 
interest  of  the  public,  be  so  interpreted.  It  is 
settled  law  that  In  grants  by  the  public  noth- 
ing passes  merely  by  Implication;  and  if  a 
contract  with  a  state,  relating  to  the  exercise 
of  franchises.  Is  susceptible  of  two  meanings, 
"the  one  restricting  and  the  other  extending 
the  powers  of  a  corporation,  that  construction 
is  to  be  adopted  which  works  the  least  harm  to 
tbe  slate."  Ohenango  Bridge  Binghamtai^ 
Bru^s  Co.  {"The  Binghamtm  Bridget)  70 
U.  8.  8  Wall.  61.  75  [18:  137,  1481;  JtaggUuY. 
lUinoiA.  108  XJ.  S.  626  [37:  8121;  Stein  v.  Bim- 
vOia  Water  Supply  Co.  141  U.  8.  67,  80,  81 
[35:623,  627,  628], 

Tbe  views  we  have  expressed  find  some  sup- 
port in  the  fact  that,  by  the  act  of  1865,  the 
legislature  prescribed  rates  of  toll  for  the  turn- 
pike company,  without  any  reference  to  the 
26rb  section  of  the  act  of  1884,  and  the  pro- 
visions of  that  statute  were  accepted,  and  have 
ever  since  been  acted  upon  by  tbat  company. 
So  far  as  the  record  shows,  tbat  acceptaoce 
was  unconditional,  and  without  any  reserva- 
tion of  a  right  by  the  company,  under  tbe 
previous  law.  to  nm  as  much  as  14  per  cent 
on  its  capital  stock.  Touching  this  part  of 
the  case  the  court  of  appeals  of  Kentucky 
said:  "Nor  ought  thia  court.  In  tbe  absence 
of  express  enactment,  after  the  lapse  of  more 
than  half  a  century,  with  legislation  not  only 
severing  the  old  corporation,  but  regulHting 
the  rate  of  toll  on  these  roads,  to  hold  uat  this 
immunity  from  legislative  interference  was  a 
perpetual  right  in  the  nature  of  a  contract  tbat 
could  not  be  disturbed.  The  stock lioldvrs 
have  consented  and  asked  an  entire  change  of 
the  original  grant,  and  submitted  to  legialatlon 
rcgulaung  tbeir  tolls,  evidencing  that  with  their 
own  contention  the  immunlUes  la  the  act  of 
1884*werenotreg&rdedsBformiogapart[589 
of  the  corporate  grants  subsequsDuy  made." 

5(n 


Digitized  by  Google 


SCF£EMK  COVBT  07  TOB  UkITBD  StATBS. 


Oct.  Tbrm, 


For  the  reBMHW  itated,  we  are  of  opiotnn 
that  wheo  the  act  of  1890  was  passed,  the 
[lower  of  the  geoeral  assembly  over  the  siiV 
ject  of  tolls  to  be  exacted  by  the  plaintiff  Id 
error  was  Dot  Impaired  or  restrained  by  any 
contract  with  the  state  ia  refereace  to  the 
amount  which  the  compaoy  might  earn  from 
the  use  of  its  road. 

It  is,  boweTer.  contended  that  the  act  of 
1890.  by  its  necessary  operatloD,  deprives  the 
company  of  its  property  without  due  process 
of  law,  In  that  if  tolls  caonot  be  charged  in 
excess  of  those  prescribed  by  that  aci,  the 
company  cannot  possibly  maintain  its  road 
or  derive  any  profit  whatever  for  stockhold- 
er*. This  Is  a  more  serions  question  than  the 
one  we  have  justexamined,andisnotsoeaBy 
of  solution. 

In  its  original  answer,  filed  In  1890,  and  to 
which  a  demurrer  was  sustained,  the  turnpike 
company  referred  to  the  section  of  the  act  of 
1884  reserving  to  the  legislature  the  right.  In  a 
certain  conttogency,  to  reduce  rates  of  toll,  and 
allege  that,  "at  the  expiration  of  Ave  yean 
after  siUd  road  had  been  completed,  the  an- 
nual net  dividends  for  the  two  years  next 
preceding  of  said  defendant  company  upon 
the  capital  stock  expended  upon  said  road  and 
Its  repairs  had  not  exceeded  and  did  not  ex- 
ceed the  average  of  14  per  cent  per  aonum 
thereof,  and  that  dace  the  completion  of  this 
defendant's  road  the  annual  net  dividends  of 
the  defendant  company  upon  the  capital 
stock  expended  upon  said  road  and  its  repairs 
have  not  averaged  to  exceed  14  per  cent  per 
annum,  but,  upon  the  contrary,  have  averaged 
very  much  less,  and  for  a  number  of  years 
last  past  the  average  aoaual  net  dividends  of 
said  company  have  not  exceeded  4  per  cent 
upon  the  capital  slock  of  aidd  company." 

The  company  further  alleged  that  "  its  re- 
ceipts from  toHs  for  a  number  of  years  past 
under  the  rate  of  tolls  prescribed  bv  the  act  of 
December  11, 1865,  mentioned  In  the  petition, 
have  averaged  oolj  atwut  $16,000  per  annum, 
and  that  the  ordlnuj  annual  expenses  of 
operating  and  malntidnlng  Its  road  during  the 
ff90]  same  time  have  averaged  about  *$8,000 
per  annum;  that  during  this  and  the  coming 
year  It  will  be  necessary  for  it  to  incur  certain 
extraordinary  expenses  in  the  purchase  of 
ground  for  and  building  a  new  toll  house  for 
the  second  gate  from  Covington  on  Its  road 
and  In  the  purchase  or  condemnation  of 

Sound  for  straightening  of  its  road  and  lay- 
g  out  a  aide  road  along  that  portion  of  Ita 
road  between  that  part  of  the  city  of  Coving- 
ton known  af  Lewisburg  and  the  first  toll  gate 
on  its  said  turnpike  road,  which  extraordinary 
expenses  will  amount  to  about  $4,000;  ttiat  the 
act  of  Hay  Hi,  1890.  attempts  to  reduce  the 
tolls  on  his  drfendant's  road  a1»ut  50  percent, 
and  Uiat  If  the  same  were  adopted  the  income 
of  the  company  from  tolls  would  not  Iw  more 
than  $8,000  per  annum,  nor  more  than  suffl- 
cient  to  enable  defendant  to  meet  the  ordi- 
nary expenses  of  lis  road,  and  would  leave 
nothing  with  which  to  meet  said  extraordinary 
expenses,  and  there  would  he  no  tncomeout  of 
which  dividends  could  be  paid  to  stockholders 
upon  the  money  which  they  had  invested  in  the 
Mock  of  said  road.  This  defendant  also  says 
that  within  the  last  few  yean  the  Louisville  & 


Nashville  Railroad,  which  has  a  staUoo  on  the 
line  of  this  compiiDy's  turnpike,  and  the  Cln- 
cinnali  Southern  Iluilwav,  which  has  several 
stations  on  the  line  of  this  defendant's  turn- 
pike, have  diverted  a  large  amount  of  travel 
from  said  turnpike  and  have  diminished  this 
company's  earning  capacity  very  largely,  and 
that  other  railroad  and  electric  roads  touching 
defendant's  road  and  having  stations  thereon 
have  been  chartered  and  are  In  contemplation, 
the  effect  and  construction  of  which  will  be  to 
still  further  impair  the  earning  capacity  of  this 
defendant  and  to  diminish  the  dividends  of 
this  defendant  under  the  rate  of  lolls  In  ftnoa 
by  an  act  of  December  11,  1805. 

"This  defendant  further  soys  that  the  grade 
of  the  first  21  miles  of  its  rowi  leading  out  of 
the  city  of  Covington  Is  very  steep;  that  for  a 
portion  of  said  2^  miles  Its  road  Is  built  along 
the  side  of  a  hill;  that  the  entire  said  2^  miles 
is  expensive  to  maintain,  especially  that  por- 
tion along  the  side  of  the  bill,  the  portion  of  the 
road  towards  the  slope  of  the  hill  having  fre- 
quently given  away  *and  slipped  and  en-rS91 
tailed  great  expense  upon  the  defendant  in  the 
repair  of  the  same,  and  that  from  the  nature 
of  the  soil  over  and  along  which  said  portion 
of  said  road  Is  built  said  process  of  sliding  and 
giving  away  is  liable  to  continue  In  the  future 
and  to  entail  still  further  expense  upon  the 
defendant.  It  says  that  the  adoption  of  the 
rate  of  tolls  fixed  by  the  act  of  May  24.  1890, 
would  disable  and  prevent  this  defendant 
from  performine  the  duties  that  It  owes  to  the 
public  and  would  prevent  It  from  ever  hOTB- 
after  paying  any  dividends  to  Its  stockholders, 
and  that  the  rate  of  tolls  prescribed  In  said  act 
of  May  24,  1890,  is  unreasonable  and  unjust 
to  defendant  and  Its  stockholders,  and  uut 
to  permit  the  same  to  be  enforced  wauld  be  to 
destroy  entirely  the  value  of  the  property  of 
the  defendant  and  the  values  of  the  shares 
of  capital  stock  of  the  defendant  held  by 
Its  stockholders,  and  destroy  entirely  the  divi- 
dend earning  capacity  of  this  defendant,  and 
that  to  permit  said  act  of  Mav  24,  1880,  to 
be  enforced  would  be  to  exercise  absolute  ar- 
bitrary power  over  the  property  of  the  de- 
fendant and  its  stockholders.  In  violation  of 
g  2  of  the  Bin  of  Rights  of  the  Constitution  of 
Kentucky,  and  would  be  depriving  the  de- 
fendant and  Its  stockholders  of  their  property 
without  due  process  of  law  and  the  taking  of 
the  same  for  public  use  without  the  consent 
of  the  defendant  and  lis  stockholders  and 
without  Just  compensation  being  previously 
made  to  them,  and  that  to  permit  the  enforce- 
ment of  said  act  of  Mav  24,  1890.  Is  to  violate 
article  5  of  the  Amendments  to  the  Constitu- 
tion of  the  United  States  and  g§  8, 13.  14,  and 
15  of  the  Bill  of  Rights  of  the  ConstltutloD  of 
tlie  United  States  and  the  amendments  thereto 
and  to  tlie  Constitution  of  the  state  of  Ken- 
tucky." 

It  was  also  alleged  In  the  original  answer 
that,  under  the  act  of  1890.  sufficient  Income 
could  not  be  earned  "to  maintain  the  road  and 
provide  for  its  ordinary  exp«isea,  without 
taking  Into  consideration  onj  eztnordlnofy 
expenses." 

We  have  then  the  cose  of  a  corporation  la- 
vested  by  its  charter  with  authority  to  con- 
struct and  midntidn  a  turnpike  rood,  and  to 
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eoUect  toHs  "agreeable"  to  certain  named 
rates,  and  vhlch  Is  required  by  a  subsequent 
502]legi8laUTeeDactnient*toconrorm  toatar- 
Iff  of  rates  that  is  unjust  and  UDreasonable.  and 
which  also  prereou  It,  out  of  its  receipts, 
from  malntaming  Its  road  in  proper  condiUoD 
for  public  use,  or  from  earning  any  dtrldends 
whatever  for  Bt(>ckbolders.  These  facts  are 
admitted  by  tbo  demurrer.  Is  socb  legisla- 
tion forbidden  by  the  clause  of  the  Constitu- 
tioD  of  the  United  States  declaring  that  no 
Mate  shall  deprive  any  person  of  property 
without  doe  proceas  of  lawt  We  are  of  opla- 
lon  that,  taking,  as  we  mnat  do,  the  allega- 
tions of  the  answer  to  be  true,  Uiis  question 
must  be  answered  In  the  affirmative. 

It  la  now  settled  that  corporations  are  per- 
•ons  wltbin  the  meaning  of  the  constitutional 
provisions  forbidding  the  deprivation  of  prop- 
erty without  due  process  of  law,  as  well  as  a 
denial  of  the  equal  protection  of  the  laws. 
Santa  Olaro  Qmntg  v.  Southern  P.  R.  Oo.  118 
U.  S.  m  [80: 1181;  Pembina  ConttA.  S.  Min. 
Go.  V.  Pmntytvania,  135  U.  8.  181.  189  [31: 
850.  658,  2  Inters.  Com.  Rep.  341;  MinruapoUa 
A  St.  L.  R.  Co.  V.  Btckwith.  139  U.  8.  30 
[33:  5861;  OkarMte.  O.  A  A.  R.  Co.  v.  GtUn. 
142  U.  3.  886.  891  [85: 1061.  1053}.  And,  as 
declared  In  SK.  htmU  ^8.F.R.Oo.  v.  001, 156 
U.  8.  040,  657  [88:567,  670],  upon  the  author- 
Ityof  previous  decisions,  "there  is  a  remedy 
in  the  courts  for  relief  against  legislation  es- 
tablishing a  tariff  of  rates  which  is  so  unrea- 
sonable as  to  practically  destroy  the  value  of 
the  property  of  compaaies  engaged  In  the  carry- 
ing business,  and  that  eepedaily  may  the  courts 
of  the  Uniied  States  treat  such  a  question  as  a 

Sdiciat  one,  and  hold  such  acts  of  legislation 
be  in  conflict  with  the  Constitution  of  the 
United  States,  as  depriving  the  companies  of 
their  property  without  due  process  of  law, 
and  as  depriving  them  of  the  equal  protection 
€i  the  laws" — dtlog  8lom  v.  Jbrnwrt*  Zoan 
4  T.  Co.  ("RaSroad  Omtmiaaion  Gbssi")  116  U. 
8.  807,  881  [89:686.  644];  Dow  v.  Beidetman, 
135  U.  8.  681  [81:841,  3  Inters.  Com.  Rep. 
56];  Chicago,  M.  ASt.  P.R.Oo.v.  Minneaota,  184 
U.  8.  418  [33:  970,  8  Inters.  Com.  Rep.  3091; 
Chicago  A  O.  T.  R.  Co.  v.  WeHman.  148  U.  S. 
880  [86: 1701;  Reagan  v.  Farmmt  Loan  Jb  T. 
Oo.  (No.  1),  154  U.  B.  868  [88: 1014,  4  Intera. 
Com.  Rep.  5601. 

In  aunuf.  Fitrmen'  Loan  A  T.  Co.  (**A«7- 
road  OommiMon  Casei")  the  court,  speaking 
by  Chief  Justice  Waite,  recognized  it  as  set- 
tled that  "a  state  has  power  to  limit  the 
•mount  of  charges  by  railroad  companies  for 
the  transportation  of  persons  and  property 
503]  wltblo  its  own  'Jurisdiction,  unless  re- 
strained by  some  contract  in  the  charter,  or  un- 
less what  is  done  amounts  to  aregulation  of  for- 
eign or  interstate  commerce.  But  it  look 
care  also  to  announce  that  "It  is  not  to  be  In- 
ferred that  this  power  of  limitation  or  regula- 
tion is  itself  without  limit.  This  power  to 
regulate  la  not  a  power  to  deatroy,  and  limita- 
tion Is  not  the  equivalent  of  confiscation. 
Under  pretense  of  regulating  fares  and 
freights,  the  state  cannot  require  a  railroad  to 
carry  persons  or  properly  without  reward; 
neither  can  it  do  that  which  in  law  amounts 
to  a  taking  of  private  property  for  public  use 
164  U.  &        U.  8.,  Book  41. 


without  just  compensation  or  without  dua 
process  of  law." 

So,  Id  Reagan  v.  Farmen^  Loan  A  T.  Co. 
(Mo.  1),  154  U.  8.  862,  807,  899,  410,  413  [88: 
1014, 1023. 1024. 1037, 1038. 4  Inters.Com.  Rep. 
660],  in  which  previous  decisions  were  referred 
to,  the  court  said  that  beyond  doubt  it  was 
within  the  power  and  duty  of  the  courts  "to  in- 
quire whether  a  body  of  rates  preecrlbed  by 
alegislature  or  a  commission  Is  unjust  and  un- 
reasonable, and  such  as  to  work  a  practical 
destruction  to  rights  of  property,  and  If 
found  ao  to  be,  to  reatratn  its  operation." 
Again:  "These  cases  all  support  the  proposi- 
tion that  while  it  is  not  the  province  of  the 
courts  to  enter  upon  the  merely  administra- 
tive duty  of  framing  a  tariff  of  rates  for  car- 
riage, it  is  within  the  scope  of  judicial  power 
and  a  part  of  judicial  duty  to  restrain  any- 
thing which.  In  the  form  of  a  regulation  of 
rates,  operatea  to  deny  to  the  owners  of 
property  Invested  in  the  business  of  trans- 
portation that  equal  protection  which  is  the 
constitutional  right  of  all  owners  of  other 
property.  There  Is  nothing  new  or  strange 
in  this.  It  has  always  been  a  part  of  the 
Judidid  funeUoD  to  determine  whether  tha 
act  of  one  party  (whether  that  parly  be  a 
single  individual,  an  organised  body,  or  the 
public  aa  a  wbote)  operates  to  devest  the  other 
of  any  rights  of  person  or  property.  In  every 
Constitution  Is  toe  guarantee  against  the  tak- 
ing of  private  property  for  pmblic  purposes 
without  just  compensation.  The  equal  pro- 
tection of  the  laws  which,by  the  14th  Amend- 
ment, no  state  can  deny  to  the  individual, 
forbids  leglBlatioo.  In  whatever  form  It  may 
be  eDacte<r  by  which  the  property  of  one  in- 
dividual Is,  withootcompensation, wrested  from 
him  for  the  benefit  of  auother,  or  of  the  public. 
*This,  as  has  been  often  observed,  is  a  [594 
government  of  law.  and  not  a  government  of 
men,  and  tt  must  never  be  forgotten  Xhat  un- 
der auch  a  government,  with  Its  constitutional 
limitations  and  guaranUes,  the  forms  of  taw 
and  the  machinery  of  government,  with  all 
their  reach  and  power,  must  in  their  actual 
workings  stop  on  the  hither  side  of  the  unneces- 
sary and  uncompensated 'taking  or  destruc- 
tion of  any  private  property,  legally  acquired 
and  l^ally  held.  ...  If  the  state  were  to 
seek  to  acquire  the  title  to  these  roads,  under 
its  power  of  eminent  domain,  is  there  any 
doubt  that  constitutional  provisions  would  re- 
quire the  payment  to  the  corporation  of  just 
compensation,  that  compenealioo  being  the 
value  of  the  property  as  it  stood  in  thu  mar- 
kets of  the  world,  and  not  aa  prenrribed  by 
an  act  of  the  legiiila'.urc?  Is  It  any  1k»s  a  de- 
parture from  the  obligations  of  justice  to  seek 
to  take,  not  the  title,  but  the  use  for  the  public 
beneflt  at  less  than  its  market  value?  ...  It 
is  iioneceftsnry  to  decide,  and  we  do  not  wish 
to  be  understood  as  laying  down  as  an  abso- 
lute rule,  that  in  every  case  a  failure  to  pro- 
duce some  profit  to  those  who  have  invested 
their  money  in  the  building  of  a  road  is  con- 
clusive that  the  tariff  is  unjust  and  unreason- 
able. And  yet  justice  demands  that  every- 
one should  receive  some  compensation  for  the 
use  of  his  money  or  properly,  If  it  be  posul- 
i  ble  without  prejudice  to  the  rights  of  others.** 
86  MS 
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The  caaet  to  which  we  hare  referred  re- 
lfiU*d  to  the  power  of  the  legislature  overrates 
to  becollected  by  railroad  corporstiooB.  But 
the  priociples  aDQouaced  in  them  are  eqtially 
applicable.  In  like  drcumstances,  to  corpora- 
tions eogi^sed  ODder  l^tdatlve  authority  In 
maiotaiolng  turnpike  roads  for  the  use  of 
which  tolls  are  exacted.  Turnpike  roads  es- 
tablished by  a  corporatioB,  under  authority  of 
law,  ar«  public  highways,  and  the  right  to 
exBOt  iol]»  from  those  using  them  cwmea  from 
the  stato  creating  the  corporation.  OcUifornia 
T.  Central  P.  B.  Co.  137  U.  S.  1.  40  [82: 160, 
167.  a  Inters.  Com.  Rap.  168].  And  the  ex- 
ercise of  that  right  may  Decontrolled  by  legls- 
lative  authority  to  the  same  extent  that  sTm- 
Uar  rights,  connected  with  the  construction 
ud  management  ot  nmroads  by  corporations, 
mi?  be  controUed.  A  ttatuto  which,  by  Its 
5vS]  necessary  opention.'compels  a  turnpike 
company,  when  charging  only  such  tolls  as  are 
Just  to  the  public,  to  submit  to  such  further 
reduction  of  rates  as  will  prevent  it  from 
keeping  its  road  in  proper  repair  and  from 
earning  any  dlTidcnds  wbaterer  for  stock- 
holders, ts  as  obnoxious  to  the  CoostltaUon  of 
the  United  SUtes  as  would  be  «  similar  stat- 
nte  relating  to  the  boslneas  of  a  railroad  cor- 
poration having  authority,  under  Its  charter, 
to  collect  and  recdve  tolu  for  paisengers  and 
freight. 

It  Is  suggested  bv  coimsel  for  the  plalotUfs 
that  neither  the  original  nor  the  amended  an- 
■wer  sufficiently  discloeod  the  facta  npon 
which  the  company  rested  its  contenUon  aa  to 
the  invalidity  of  the  act  of  1890,  and  thal.upon 
the  showing  made  by  the  company.the  court, 
under  the  established  rule  forbidding  the 
annulment  of  a  legislative  enactment  not 
clearly  and  palpably  unconstitutional,  was  not 
otliiied  to  hold  that  act  to  be  repugnant  to  the 
Constitution  of  tke  United  Stales.  We  do 
not  concur  in  this  view.  The  answer  dis- 
closed what  had  been  the  average  annual  re- 
ceipts of  the  company  under  the  act  of  1865 
for  a  number  of  years  immediately  preceding 
the  passage  of  the  act  ot  1800,  and  what  dur- 
ing that  period  had  been  the  average  annual 
expenses;  alleged  that  the  receipts  for  the  sev- 
eral preceding  years  bad  not  admitted  of  divi- 
dends greater  tlian  4  per  cent  on  the  par 
value  of  the  company's  stock;  that  the  act  of 
1890  reduced  the  tolls  60  percent  below  those 
allowed  by  the  act  of  186S;  and  that  such  re- 
duction would  so  diminish  the  Income  of  the 
company  that  tt  could  not  maintain  its  road, 
meet  Its  ordinary  expenses,  and  earn  any  divi- 
dends whatever  for  stockholders.  These  alle- 
gations were  sufflciently  full  aa  to  the  facts 
necessary  to  be  pleaded,  and  falrlv  raised 
for  judicial  determination  the  question, — as- 
suming the  facts  stated  to  be  true, — whether 
the  act  of  1890  was  in  derogation  of  the  com- 
pany's conatltutioDal  rights.  It  made  a  prima 
facie  case  of  the  loTalldHy  ot  that  statute. 
When  a  party  specially  sets  up  and  claims  a 
right  or  privilege  unmr  the  Constitution  or 
laws  of  the  United  States,  the  question  of 
the  sufficiency  of  allegations  to  present  that 
issue  is  not  csncluded  by  the  view  expressed 
bvthesUtecourt  In  MiiefteliT. Clark,  U9\J.B. 
690}  688.  M6  [38:279,  288].  this  court  *said: 
**  The  question  whether  a  ple«  sets  up  a  suffl- 
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clent  defense,  when  the  defense  relied  on  arises 
under  an  act  of  Congress,  d'>e8  present,  and  that 
necessarily^  ftguestion  of  Federal  law;  for  th« 

Jiuestlon  is  and  must  be,  Does  the  pies  state 
acts  which  under  the  act  of  Congress  consti- 
tute a  good  defense."  This  principle  was  ap- 
proved In  Boyd  V.  Hebnuka,  Thayer^  148  U.  6. 
185.  180  [36:  108, 116].  We  decide,  however, 
nothing  more  on  this  hearing  than  that  upok 
the  facts  alleged  the  demurrer  to  the  answer 
should  have  been  overruled;  and  upon  the 
completion  of  the  pleadings— unless  the  plain- 
tiffs elected  to  atand  by  their  demurrer — the 
parties  should  be  allowed  to  make  tbMr  proofo 
touching  the  issues  Involved. 

It  is  proper  to  say  that  If  the  answer  had  not 
alleged,  In  substaoce.  that  the  tolls  prescribed 
by  the  act  of  1890  were  wholly  inadequate  for 
keeping  the  road  In  proper  repair  and  for 
earning  dividends,  we  could  not  say  that  the 
act  was  unconstitutional  merely  because  ths- 
corapany  (as  was  alleged  and  as  the  demurrer 
admitted)  could  not  earn  more  than  4  per  cent 
on  its  capital  stock.  It  cannot  be  said  that  a 
corporation  operating  a  public  highway  is  en- 
titled, as  of  right,  and  without  refereneetothe 
interests  of  the  public,  to  realise  a  ^veo  per 
cent  upon  its  capltel  stock.  When  the  ques- 
tion atlses  whether  the  legislature  has  excMded 
its  constitutional  power  in  prescribing  rates  to 
be  charged  by  a  corporation  controlling  a  pub- 
lic highway,  stockholders  are  not  the  only 
persona  whose  righto  or  loteresU  are  to  be  con- 
sidered. The  rights  of  the  public  are  not  to 
be  ignored.  It  Is  alleged  here  that  the  nUea 
prescribed  are  unreasonable  and  unjust  to  the 
company  and  Its  stockholders.  But  that  In- 
volves an  Inquiry  as  to  what  is  reasonable  and 
just  for  the  public.  If  the  establishing  of  new 
lines  of  transportation  should  cause  a  diminu- 
tion in  the  number  of  those  who  nesd  to  use  a 
turnpike  road,  and,  consequently,  sdlmlnutioa 
in  the  tolls  collected,  that  Ls  not,  4n  Itself^ 
a  sufficient  reason  why  the  corporation,  operat- 
ing the  road,  should  be  allowed  to  inaintain 
rates  that  would  be  unjust  to  those  who  must 
or  do  use  its  property.  The  public  cannot 
preperly  be  subjected  to  unreasonable  rates  In 
order  siinply  that  stockholders  may  earn  divi- 
dends. Thele|^latnre*has  theauthori-(597 
ty  In  every  case,  where  its  power  has  not  been 
restrained  by  contract,  to  proceed  upon  the 
ground  that  the  public  may  not  rightfully  be 
required  to  submit  to  unreasonable  exactions 
for  the  use  of  a  public  highway  established 
and  maintained  under  legislative  authority 
If  a  corporation  cannot  maintain  such  a  high- 
way ana  earn  dividends  for  stockholders,  it  is 
a  misfortune  for  It  and  them  which  the  Con- 
stitution does  not  require  to  be  remedied  by  Im- 
posing unjust  burdens  upon  the  public.  So 
that  the  right  of  the  publictouse  the  plalntlfTs 
turnpike  upon  payment  of  such  tolls  as.  in 
view  of  the  nature  and  value  of  the  service 
rendered  by  the  company,  are  reasonable.  Is  an 
element  in  the  general  Inquiry  whether  the 
rates  entablUhed  by  law  are  unjust  and  un- 
reasonable. That  inquiry  also  involves  other 
considerations,  such,  for  instance,  as  the 
reasonable  cost  of  maintaining  the  road  In 
good  condition  for  public  use,  and  the  amount 
that  may  have  been  really  and  necessarily  in- 
vested in  the  entMprise.  In  short,  each  case 
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nnutdepead  npra  ita  Bpeolal  facts;  and  when 
a  court,  without  aasuming  (tself  to  prescribe 
latai,  to  required  to  determine  whether  the 
ntee  prescribed  by  the  legislature  for*  cor- 
poration controlling  a  public  highway  ate,  as 
an  entirety,  bo  unjust  as  to  destroy  the  value 
of  Its  property  forall  the  purposes  for  which 
it  was  acquired,  its  duty  Is  to  take  Into  consid- 
eration the  InteresU  both  of  the  public  aud  of 
the  owner  of  the  property,  together  with  all 
other  drcumstances  that  are  f  Jrly  to  be  con- 
sidered in  determining  whether  the  legislature 
has,  under  the  guise  of  regulating  rates,  ex- 
ceeded its  constitutional  authority,  and  practi- 
cally deprived  the  owner  of  property  without 
due  process  of  law.  What  those  other  cir- 
cumstances may  be,  it  Is  not  necessary  now  to 
dedde.  That  can  be  best  done  after  the  par- 
ties  have  made  their  proofs. 

It  to  further  Insisted  by  the  company  that 
the  rates  prescribed  for  It  by  the  act  of  1890 
are  much  less  than  those  Imposed  by  the  gen- 
«al  statutes  of  Kentucky  upon  other  turnpike 
companies  of  the  state;  consequently,  that 
that  act  denies  to  It  the  equal  protection  of  th« 
^wB.  The  proposition  of  the  defendant  to,  thi^ 
o9S]  the  consiituttonsl  provision  referred  *to 
requires  all  turnpike  companies  in  the  state  to 
be  placed  by  the  legislature,  when  exercising 
its  general  power  over  the  subject  of  rates  to 
be  charged  upon  highways  of  that  character. 
UMHi  sul»tantlally  the  same  fooling.  Upon 
thto  point  the  court  of  appeals  of  Kentucky 
said:  "A  turnpike  road  leading  into  and  con- 
nected with  a  populous  city  like  that  of  the 
city  of  Covington  could  afford  to  charge  leas 
toll  by  reason  of  the  Immense  travel  upon  it 
than  turnpikes  In  thinly  setUed  portions  of  the 
county  or  sUte,  and  hence  under  former  con- 
mtutlona  the  legislature  has  seen  proper  to 
regulate  the  tolto  as  the  turnpike  road  may 
happen  to  be  located."  The  circumstances  of 
each  turnpike  company  must  determine  the 
rates  of  toll  to  be  properly  allowed  for  iu  use 
Justice  to  the  public  and  to  stockholders  may 
lequlre,  In  respect  of  one  road,  rates  different 
from  thoae  prescribed  for  other  roads.  Rates 
«i  one  road  may  be  reasonable  and  Just  to  all 
concerned,  while  the  same  rates  would  be  ex- 
orbitant on  another  road.    The  utmost  that 
any  corporation,  operating  a  public  highway 
can  rightfully  demand  at  thp  hands  of  the 
IwUlature  when  exerting  iu  general  powers  ts 
that  It  receive  what,  under  all  the  circum- 
ataoces.  to  such  compensation  for  the  use  of  its 
property  as  wiU  be  Just  both  to  it  and  to  the 
public   If  the  i»tes  prescribed  for  thedefend- 
■  ant  in  thto  case  were  manifestly  much  lower 
—toking  them  as  a  whole— than  the  legislature 
has.  by  general  law,  prescribed  for  other  cor- 
poraUons  whose  circumstances  and  location 
are  not  unlike  those  of  the  defendant,  a  differ- 
ent question  would  be  presented.     At  any 
rate  no  case  of  that  kind  is  properly  presented 
by  the  pleadings,  and  there  Ts  no  iri^uod  for 
holding  that  iheact  of  1890  denies  to  the  de- 
lendaot  the  equal  protection  of  the  laws 

For  the  reasons  we  have  given,  the  judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  is  remanded  for  further  proceedinga  not 
fawonstotent  with  thto  opinion. 
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TERRITORY  QP  ARIZONA. 

(Seaa  a  Reporter's ed. SM-eiL) 

Tba;  list.  wAen  etidenee—j-uritdietion  ofUrri- 
torial  court— reaue$ted  taxe»— taxable  inierett 
—e&unts/undiTig  bonOa-frauduleni  diaorim- 

L  The  faot  that  a  printed  oopy  of  a  aelinquent 
list,  and  not  ttaat  filed  In  the  offloe  of  the  county 
treasurer,  was  received  In  evideuoe  in  proceed  lugs 
to  collect  delinquent  taxes  under  Ariz.  Rov.  Stat. 
1887,  H  £684  et  SCQ.,  Is  not  ground  lor  reversal, 
where  the  objection  thereto  was  that  tbe  list  "is 
not  a  copy  of  the  original,**  but  did  not  polntoui 
wherein  It  was  Inoorreot.  and  no  objection  to  It 
was  made  on  the  ground  tbat  tbe  original  bad 
not  l)eeo  first  oOered,  or  that  thepabllsbed  list 
was  different  from  tbe  orliMnaJ. 
*.  The  district  oonrt  of  tbe  territory  of  Arlsona 
did  not  lose  Its  power  to  enter  Judgment  In  pro- 
ceedings to  collect  delloquent  taxes  by  continu- 
ing tbe  prooeedlngs  for  tbe  determination  of  ob- 
jeoUons  beyond  tbe  time  pre9Ctlt>ed  by  Ariz.  Rev. 
Stat.  1887.  tl  288B,  2683.  for  the  sale  of  tbe  property. 
&  Adelinquent  tax  list  which  is madeprtmatecte 
evidence  by  Ariz.  Bev.  SiaL  1887. 1 SB86,  tbat  tbe 
taxes  therein  are  due.  Is  of  the  same  effect  as  erl- 
denoe  of  taxes  of  prior  years  reassessed  Id  that 
list,  as  of  tbe  taxes  for  the  current  year. 

4.  A  party  hi  poesessla)  of  a  tract  of  land  under  a 
perfect  grant,  such  ns  a  Uexloao  tond  ffrant,  baa 
a  possessory  and  equitable  right  which  to  of 
value,  and  that  la  enough  to  sustain  taxation. 
8.  A  of  taxes  for  tbe  paymeDt  of  Intnreet  on 
coaatyfQodlnff  bonds  cannot  be  defeated  on  the 
frround  tbat  they  exoeeded  the  amount  for  which 
tbe  county  could  lawfully  become  llndebied,- 
where  they  may  have  been  simply  a  obanve  in 
tbe  form  of  an  Indebtedness  which  was  Incurred 
before  tbe  limitation  was  Imposed,  and  all  the 
facta  oonoemlnff  tbe  lodel>tedness,  the  time  when 
It  arose,  and  the  clroumstaaoes  under  which  It 
was  created,  do  not  appear. 
%.  Something  more  than  an  error  of  Judgment 
must  be  shown,  something  Indicating  fraud  or 
mlsconduot,  in  order  to  defeat  an  assessment  for 
taxes  on  tbe  ground  of  a  fraudulent  dtswlinloa- 
ttam  between  taxpayers. 

[No.  89.] 

Submitted  October  £9, 1896.   Deeidsd  December 
MI,  1896. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  tbe  Territory  of  Arizona afBrming 
the  decree  of  the  Uistrirt  Court  of  the  First 
Judicial  Uisliict  of  that  Tcrritorv  establishing 
certain  uxes  aud  forecloslDe  tai  liens  In  a  suit 
commenced   by  tbe  Territory  of  Arizona 


HoTE.— ^  to  direct  tores,  see  note  to  Soholoy  t. 
Eew.  23:  90. 

Af  to  power  o/  states  to  (oz,  see  note  to  Dobbins 
V.  Erie  County.  10: 1088L 

A»  to  tale  Of  tamlt  for  taxes:  strict  compliance  wttft 
rtntute  nMeseory.-see  note  to  Williams  v.  Peyton. 
4: 118. 

A8  to  when  an  f  n^?u:r<Aji  to  restrnf  n  the  eoitectim 
of  a  tax  WiU  be  granted,  see  note  to  Dows  y.  Chi- 

oa«ro,ZO:K, 

Am  to  tOtat  is  prttna  faeU  scUenee,  see  note  to 
K«Urv.UorrlB,8:Ua^ 
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uoiDst  Frederick  Mateh     al^  to  recover  de- 
UDoaeDt  taxes,  cic.  Affirmed. 
See  same  case  below,  87  Pac.  870. 

StatameDt  by  Mr.  Justice  Breweri 
Thia  was  a  auit  commeDced  in  tbe  district 
court  of  Ibe  first  judicial  district  of  the  terri- 
tory of  Arizona,  sitting  in  and  for  tbe  county 
of  Pima,  to  recover  delinquent  taxes.  Several 
parties  were  Included  as  defendania.  A  de- 
cree vas  rendered  May  7.  1892,  estabilshing 
tbe  taxes  and  foreclosing  tbe  tax  liens.  The 
appellaQts,  after  a  motion  for  a  new  trial,  car- 
ried the  case  to  the  supreme  court  of  the  terrl- 
lorv.  by  which,  on  .lanuary  17,  1804,  tbe 
decree  was  affirmed  (87  Pac.  870),  and  tber8> 
upon  an  appeal  was  taken  to  this  court. 

These  judicial  proceedings  to  collect  detln- 
qtient  taxes  were  authorized  by  statute.  Ariz. 
Ber.  Stat.  1887,  9&  2684-2008.  The  first  of 
these  aectlonsproTlilesthattbe  taxcolleotoroD 
the  8d  Houf  lay  of  Decemlwr  Id  each  year  shall 
prepare  and  file  In  tbe  office  of  the  county 
treasurer  a  list  of  delinquent  taxes.  Section 
3685  reqiiires  htm  on  or  before  the  1st  Uon- 
day  in  Februnry  thereafter  to  publish  such 
delinquent  tux  list,  with  a  notice  that  he  will 
apply  to  the  disirict  court  of  the  county  at  tbe 
next  ensuioe  term  thereof  for  judgment. 
Section  SOSn  directs  the  district  attorney,  upon 
the  completion  of  tbe  publtcatloQ,  to  file  a 
complaint  in  the  district  court  setting  forth  tbe 
fact  of  the  delinquent  list,  its  publication 
and  the  notice,  and  praying  for  judgment  and 
decree  against  the  property  described  In  said 
list  for  the  taxea  usesscd  toereon.  It  farther 
provides: 

"Tbe  delinquent  list  shall  lie  prima  facie 
evidence  that  the  taxes  therein  are  due  against 
the  property  described  in  said  list.  Upon  said 
publication,  an  advertisement  being  made,  and 
file  filing  of  said  complaint,  tbe  said  district 
60l]court8ballVcqairefulI  ud  complete  ju- 
risdiction over  tbe  lands,  real  estate,  and  prop- 
erty described  and  contained  In  »aid  delinquent 
list  for  all  purpuees  whatever  necessary  to  en- 
able tbe  said  court  to  carry  out  the  purposes 
and  iDienttoQ  of  this  act." 

Section  26d7  contains  certain  general  pro- 
visions in  reference  to  the  proceedings.  Sec- 
tion 2088  Is  as  follows: 

"Tbe  court  shall  examine  said  list,  and  if 
defense  (specifying  In  wrtitng,  the  psrtlcalar 
cause  of  objection)  be  offered  by  any  person 
Interested  in  any  of  said  property,  to  the  entry 
of  judgment  Sfrainst  tbe  same,  the  court  shall 
hear  and  determine  the  matter  In  a  summary 
manner,  without  pleadlnits,  and  shall  pro- 
noancu  judgment  as  ibo  right  of  the  case  may 
be.  The  court  sbslt  give  judgment  for  such 
taxes  and  special  assessments,  interests,  pen- 
alties, nud  costs  as  shall  appear  to  be  due,  and 
sucli  judgment  shall  be  considered  as  a  several 
judgment  against  each  parcel  of  property,  or 
part  of  tbe  same,  for  each  kind  of  tax  or 
special  assessment  included  therein;  and  tbe 
court  shall  direct  the  clerk  to  make  out  and  enter 
an  order  for  the  sale  of  such  property  against 
which  judgment  is  given,  which  shall  be  sub- 
•taDtially  fn  tbe  following  form." 

Mr.  OharlM  Wetrton  Wrl^t  for  appel- 
lanu. 

Mr.  Was.  H.  BanM  for  a[^lleB. 
SIES 


Ur.  Justice  Br«w«r  ddivered  tbe  oi^nlm 

of  the  court: 

Tbe  statute,  as  will  be  seen,  authorizes  any- 
one interested  In  any  of  the  property  to  defend 
against  tbe  taxes  sought  to  be  charMd  thereon, 
"specifying  In  writing  the  particuutr  cause  of 
objeciion/'^and  requires  tbe  court,  when  such 
defense  is  made,  to  "hear  and  determine  tlia 
matter  in  a  summary  manner,  vithotit  i^ead- 
Ings,"  and  to  "pronounce  judgment,  as  the 
right  of  tbe  case  may  be."  Tbe  statute  also 
provides  that  tbe  delinquent  tax  list  la  prima 
facie  evidence  that  tbe  "taxes  tberdn  are  doe 
against  the  property." 

Tbe  appellants  filed  ten  objectlqns  to  the 
taxes  charged  *agaiost  their  property  ,one[609 
of  which  was  that '  'said  delinquent  list  as  pub- 
lished and  filed  herein  Is  not  a  copy  of  tbe 
origiaftl."  It  appears  from  the  bill  of  excep- 
tions that  on  the  nearing  befora  tbe  court  tbe 
printed  copy  of  the  delinquent  list,  and  not 
that  filed  in  the  office  of  the  county  treasurer, 
was  offered  and  received  in  evidence.  To  the 
Introduction  of  this  printed  copy  appellants 
made  several  objections,  but  not  that  tbe  origi- 
nal was  the  best  evidence  or  should  be  first 
offered,  or  that  the  printed  list  was  not  an 
exact  copy  of  the  original.  It  would  seem 
from  the  findings,  and  tbe  rulings  made  by  the 
trial  court,  as  well  as  from  the  motion  tor  a 
new  trial,  that  tbe  publlsbed  delloquent  list 
was  treated  as  though  it  weTC  the  original;  and 
that  in  tbe  supreme  court  of  the  territory  waa 
the  question  for  the  first  time  distinctly  made 
that  no  judgment  could  be  rendered  except 
upon  tbe  evidence  furnished  by  tbe  original 
list.  Be  that  as  it  may.  and  ooncedlng  with- 
out deciding  that  iffoperiy  in  an  action  Uke 
this  the  origlna]  list  should  be  ottered  in  eri* 
dence,  nevertheless  we  are  of  opinion  that  the 
appellants  cannot  now  take  advantage  of  this. 
They  did  not  in  their  objections  point  oat 
wherein  the  delinquent  list  waa  incorrectly 
published,  and  they  made  no  objection  to  the 
admission  in  evidence  of  such  published  list 
on  the  grouud  that  tbe  oriirinftl  had  not  first 
been  ofKred  or  tliat  the  pabiished  list  was  dif- 
ferent from  tbe  original.  It  might  be  that  in 
the  description  of  other  property,  or  tbe  taxee 
charged  thereon,  there  were  such  mistakes  as 
to  defeat  tbe  proceedings  as  to  such  property, 
or  in  reference  to  their  own  property  and  the 
taxes  charged  thereon  that  there  wss  some  tri- 
fiing  inaccuracy  so  aa  to  make  it  true  that  the 

Eubllshed  list  was  not  a  copy  <tf  the  original, 
utitwonld  not  follow  therefrom  that  they 
were  entitled  to  a  judgment.  Be  minimit  non 
curat  lex  might  uphold  tlie  publication.  As 
they  were  called  upon  in  the  challenge  of 
these  taxes  to  point  out  speclflcally  their  ob- 
jections, and  as  they  did  not  show  wherein  the 
published  list  differed  from  tbe  origtoal,  we 
cannot  assume  that  tbe  variance,  if  any  then 
were,  was  sufficient  to  affect  their  substantial 
rights.  While  In  a  general  sense  it  may  be  true 
that  Id  such  a  proceeding  the  territory  Is  tbe 
plaintiff  and  is  called  *upoD  to  prove  lu  [603 
case,  yet  the  presumptions  which  by  tbe  stat- 
ute attach  to  tbe  regularity  of  tbe  proceedings, 
and  tbe  duty  cast  upon  the  objectors  to  ape- 
ctfically  point  oat  the  defects,  forbid  oar  dls- 
turUng  the  Judgment  upon  such  technical 
ground,  (ne  apparenUy  u  afterthought  and 
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not  affec^g  the  nttistuitial  righto  of  the  ap- 

Agtin  It  ts  losbted  that  tbe  court  had  lost 
Its  power  to  enter  judgment  by  reason  of  lapse 
of  time.  The  facts  upoD  which  thts  cooten- 
tlpnla  based  are  tbese:  Section  9680,  which 
woTidet  for  a  publication  of  Ui«  delinquent 
Itat.  requires  that  the  collector  append  to  and 
pnbUah  with  the  llat,  In  addition  to  the  notice 
of  application  for  Judgment,  a  notice  that  on 
the  Monday  next  aucceeding  the  day  fixed  by 
law  for  the  commencement  of  tbe  term  of  the 
district  court  the  property  will  be  sold.  Sec- 
tion 2600  directs  tbe  clerk  of  the  district  court 
to  give  a  duly  certified  copy  of  the  Judgment 
to  the  tax  collector  as  the  process  under  which 
tbe  property  Is  to  be  sold.  Section  2698  re- 
quires the  collector  to  attend  on  the  day  named 
In  the  notice,  expose  tbe  property  for  sale,  and 
continue  the  sale  from  day  to  day  until  all  the 
property  Is  sold,  completing  tbe  sale  within 
twenty  days  from  the  commencement  thereof. 
Section  M87  makes  special  provisions  for 
action  hy  the  court  at  an  ensuing  term,  but  Is 
inapplicable  to  the  questions  hm  presented. 

The  court  convened  oa  the  14th  of  March. 
The  notice  published  by  the  tax  collector  was 
that  the  sale  would  begin  on  tbe  20i  h  of  March. 
On  March  16  a  Judgment  was  entered  direct- 
ing the  sale  on  tbe  SOtb  of  all  the  property,  to 
wiiich  no  objection  had  been  filed.  As  to 
those  parties  making  objections  (and  Included 
amcmg  them  were  the  present  appellants)  the 
ease  was  set  down  for  hearing  at  a  subsequent 
day,  and  a  trial  then  had;  but  tbe  Judgment 
was  not  entered  until  the  7th  day  of  May, 
1899,  and  the  order  was  to  sell  on  the  18th  day 
of  Juoe.  Now  the  argument  ts  that  as  this  ts 
a  apedal  atatntoir  proeeedlDg  its  exact  tenns 
must  be  complied  with  or  ue  court  loses  lu 
Jurisdiction;  the  effect  of  which  as  applied  to 
a  case  like  the  present  would  be  that  if  the  o^ 
Jectors  present  questions  which  tbe  court  can- 
604]notcoo8cientiously*decldeBtthemoment 
and  takes  time  for  consideratioo,  ft  may  thercAty 
kiM  its  Jnriadtetioa  to  act  at  all.  We  do  not  so 
understand  the  law.  The  district  court  Is  one 
of  generaljurisdiction.  Section  2686  provides 
that  opoQ  the  completion  of  the  publication 
and  the  filing  of  the  complaint  tbe  "court 
shall  acquire  full  and  complete  Jurisdiction" 
over  the  property  for  all  purposes  whatever 
necessary  to  enable  it  to  carry  out  the  pur- 
poaes  and  Intention  of  the  act.  The  special 
prorlsionB,  to  which  we  have  heretofore  re- 
ferred, will  doubtless  guide  in  all  cases  In 
which  no  contest  Is  made.  They  were  evi- 
dently designed  to  secure  prompt  action  on  the 
part  of  the  tax  collector,  as  well  as  the  court, 
and  If  no  objections  be  made  and  adelinquent 
tax  list,  correct  in  form  and  duly  published,  is 
presented  there  need  be  no  delay  in  entering 
the  Judgment.  But  InaBmnch  as  this  proceed- 
ing Is  one  in  a  court  of  general  jurisdiction  It 
would  require  very  precise  ana  prohlbitorv 
language  In  the  statute  In  order  to  wlihhol'd 
from  that  court  the  ordinary  functions  and 
powera  of  such  a  tribunal,  among  which  is  not 
only  the  ri^t,but  the  duty.of  giving  such  foU 
oonslderation  to  all  quesllooi  presented  as  Us 
Judgment  determines  is  necessary.  No  such 
prohibitory  language  Is  found.  The  purposes 
and  Intention  of  the  act  are  Uie  collection  of 
164  U.& 


taxes,  but  only  of  sach  taxes  as  ought  to  be 
collected,  and  judicial  determination  is  invoked 
to  determine  what  taxes  are  justly  due;  and 
that  the  court  takes  time  tot  the  examination 
and  consideration  of  ihls  question  does  not 
oust  it  of  Jurisdiction. 

Another  objection  is  to  the  entry  on  this  de> 
linquent  lax  list  of  taxes  for  the  year  1889. 
It  appears  that  on  the  SIst  of  September.  1891, 
the  hoard  of  supervisors  adopted  a  resolution, 
reciting  In  substance  that  tbe  property  de- 
scribe«f  therein  (which  included  tbe  property 
of  appellants)  was  duly  assessed  for  the  taxes 
of  the  year  1889;  tiiat  it  became  delinquent; 
that  a  suit  to  recover  the  taxes  was  duly 
brought,  in  which  It  was  finally  adjudged  that 
the  publication  was  Insufficient,  and  that  the 
taxes  could  not  be  recovered  in  such  action; 
and  that  they  had  not  been  paid,  and  directing 
that  the  property  be  reassessed,  and  the  taxes 
for  the  year  lS8»be  relevled  uponlt,  •aDd[605 
that  the  clerk  Insortsuch  taxes  on  the  tax  roll 
for  tbe  current  year.  This  was  done  under  au- 
thority of  ao  act  of  the  legislature  (Sess.  Laws 
1891.  p.  146),  which  reads  as  follows: 

"Sec.  1.  Whenever  any  tax  or  assessment, 
or  any  part  thereof,  levied  on  real  or  personal 
property,  whether  heretofore  or  hereafter  lev- 
ted,  shall  have  been  set  aside  or  determined  to 
be  illegal  or  void,  or  the  collection  thereof  pre- 
vented by  the  judgment  of  any  court,  or 
wherever  any  tax  collector  shall  have  been  pre- 
vented by  injunction  from  collecting  or  re- 
turning any  such  tax  or  assessment  in  conse- 
quence of  any  Irregularity  or  error  In  any  of 
the  proceedings  In  uie  assessment  of  such  real 
or  personal  property,  the  levy  of  such  tax,  or 
the  proceeaings  for  its  collection,  or  of  any 
erroneous  or  impOTfect  description  of  such 
proper^,  or  of  any  omission  to  comply  with 
any  form  or  step  required  by  law,  or  uie  in- 
cluding of  any  illegal  addition  with  tbe  law- 
ful tax,  or  for  any  other  cause:  then,  if  the 
real  or  personal  property  was  properly  taxable 
or  assessable,  if  It  be  not  a  proper  case  to  col- 
lect by  a  resale  of  the  property,  anch  tu,  or 
so  much  thereof  as  shall  not  nave  been  col- 
lected and  as  may  be  taxable  or  assessable 
thereto,  may  be  reassessed  or  relevled  upon 
such  property  at  any  time  within  four  years 
after  such  Judgment  or  the  dissolution  of  tbe 
Injunction,  if  any  was  granted  as  above  sisted; 
and  tbe  proper  county  board  of  supervisors 
shall  make  an  order  directing  tbe  same  to  be 
reassessed  upon  such  property;  and  the  clerk 
of  tbe  board  of  supervisors  of  said  county 
shall  insert  the  same  In  the  tax  roll,  opposite 
such  description  of  said  property,  in  a  sepa- 
rate column,  as  an  additional  tax,  and  the 
same  shall  be  collected  as  a  part  of  the  tax  for 
the  year  when  so  placed  on  the  tax  roll.  In  the 
sanoe  manner  and  with  like  penalties  as  oth» 
taxes  are  coUecied.** 

No  other  evidence  was  offered  by  the  terri- 
tory than  the  delinquent  tax  list  and  the  above 
resolution.  It  Is  contended  that  this  evidence 
is  Insufficient;  that  the  board  of  supervisors 
have  no  power  to  act  except  upon  the  exist- 
ence of  certain  precedent  conditions  which 
must  be  afflrmatively  shown;  and,  further, 
that  If  this  be  not  so.  the  recital  in  tbe  resolu- 
tion, of  itself,  shows  that  there  was  no  sufficient 
warrant  lor  charging  *these  taxes  agalnBt[606 
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the  projKrty.  ThU  contention  cannot  be  sub- 
tained.  The  delinquent  tax  list  is  made  prima 
facie  evidence  that  the  taxes  charged  therein 
are  due  against  the  property.  This  means  all 
the  (axes;  not  only  uiese  for  the  current  year, 
but  those  for  past  years,  and  this  tax  list  was 
therefore  prima  facie  evidence  of  the  rigbt- 
fulneu  of  the  charge  against  the  property  for 
the  taxes  of  the  prior  year.  If  there  were  any 
valid  reason  why  the  property  should  not  be 
subjected  to  those  taxes  It  was  the  dnty  of  the 
objecton  to  state  the  reason  and  give  evidence 
in  sappOTt  thereof.  While  It  may  be,  as  coun- 
sel tiuut,  that  the  Metion  quoted  is  "unhap- 
pily worded"  and  "oertalnfy  crude,"  yet  Its 
meaulnc  Is  obvloiu.  The  clauses  "the  col- 
lection thereof  prevented  by  the  judgment  of 
any  "court"  and  "If  the  real  or  personal  prop- 
erty was  properly  taxable  or  assessable,  if  It 
be  not  a  proper  case  to  collect  by  a  resale  of 
theivop«^«  aoch  tax  .  .  .  may  be  reu- 
■Bssed  or  ruevled  upon  waoh  property  at  any 
time  within  four  years  after  such  judgment.^' 
mean  that  whenever  a  suit  has  been  instituted 
in  a  court,  as  provided  by  the  statute  hereto- 
fore referred  to,  and  fails  to  become  operative 
through  the  judgment  of  the  court,  then,  If  the 

Eroperty  Is  properly  taxable  and  no  resale  can 
B  had  without  further  action  of  the  court,  the 
board  of  supervisors  may  place  the  proper^ 
upon  the  tax  roll  of  the  current  year  to  be  col- 
lected as  other  taxes  of  that  year. 

From  the  recital  In  this  resolution,  It  ap- 
pears that  certain  proceedings  for  the  collec- 
tion of  taxes  for  1889  failed  by  reason  of  the 
judgment  of  the  court,  declaring  the  publica- 
tion insufficient.  That  put  an  end  to  thesulL 
It  was  not  a  defect  in  the  process  Issued  after 
and  upon  the  judgment, which,  perhaps,  might 
be  obviated  by  the  Issue  of  new  process,  but  a 
failure  of  the  court  to  render  judgment  because 
of  prior  defects.  Under  those  circumstances  the 
power  and  the  duty  of  the  board  of  supervlFors 
to  renew  efforts  to  collect  such  taxes  were  given 
and  Imposed  by  this  section,  and  the  procedure 
provided  was  a  reassessmcDt  and  Uie  placing 
of  the  taxes  on  the  tax  roll  for  the  current 
year.  This  was  done  and  nothing  more;  and 
no  evidence  was  offered  to  show  that  those 
607]*laxes  were  not  properlychargeableupon 
the  property,  or  that  they  had  ever  been  paid. 
Evidently  it  was  the  Intention  of  tbc  legielsture. 
and  a  just  Intention,  Uiat  no  property  should 
escape  Its  proper  share  of  the  burden  of  tax- 
ation by  means  of  any  defect  in  the  tax  pro- 
ceedings, and  that.  If  there  should  happen  to 
be  such  defect,  preventing  for  the  time  being 
the  collection  of  the  taxes,  steps  might  be  taken 
In  a  subseauentyear  to  place  them  again  apon 
the  tax  roll  and  collect  them. 

Again,  It  is  contended  that  the  board  of 
equalization  raised  the  value  of  the  property 
of  appellants  arbitrarily  and  without  notice  or 
evidence.  But  the  testimony  does  not  sustain 
this  contention.  The  only  evidence  in  respect 
to  the  matter  was  that  of  a  witness,  T.  A. 
Judd,  who  testified  that  the  board  of  equallza- 
tion  added  6  percent  to  the  value  m  stock 
cattle;  but  nowhere  does  it  appear  that  this 
was  done  without  proof  of  the  value,  or  with- 
out due  noUce  to  all  parties  interested.  We 
cannot  aaanme,  la  the  face  of  the  prima  fac^ 
&70 


evidence  furnished  by  the  dflUnqueot  tlx  list, 
that  any  official  failed  In  his  duty. 

Another  objection  is  that  part  of  the  prop 
erty  held  to  be  subject  to  taxation  was  an  nn- 
conflrmed  Mexican  land  grant.  It  was  admitted 
on  the  hearingin  the  district  court  that  certain 
tracts  of  land  In  the  list  described  wen  * 
Mexican  land  grants,  and  that  the  same  az« 
not  and  have  never  been  confirmed."  Upos 
this  it  Is  strongly  insisted  that  no  title  passee 
until  confirmation:  that  It  may  yet  be  ad- 
judged that  these  lands  are  the  property  of  the 
United  State^  and  that  until  that  quration  ts 
definitely  decided  the  lands  are  not  aubiBCt  to 
tazatloo.  The  cases  relied  upon  are  Quttrml 
Ooiarado  Imprw.  Co,  v.  PuMo  County  Oomm. 
06  U.  8.  d50  [24  :  4951;  BoUUa-  v.  Domin~ 
gun,  180  U.  8.  388  [9^-.  9361;  and  AmUom- 
ran  v.  8anta  Bita  Land  <ft  M.  (h,  148  JJ. 
8.  80  [87:  876].  In  the  first  of  these  cases 
a  Mexl  [can  land  grant,  covering  some  000,- 
000  acres,  was  confirmed  by  Congrees  to 
the  extent  of  11  square  leagues,  with  affforlsc 
that  there  should  be  a  survey  of  thoee  Insgnos. 
and  that  the  confirmation  should  not  become 
legally  effective  until  the  claimant  had  p^d 
the  cost  thereof;  and  It  was  held,  following 
Sanmt  P.  &  Co.  v.  Pnteott.  88  U.  &  16  Wall. 
608  [21:Sm  and  UhimP.  •R  €h.  Jfe-rOOS 
8ltMU,9»  UTB.  39  Wall  444  [33 : 7471.  that  untU 
thesurvQy  feesbad  been  paid  the  United  States 
retained  such  an  interest  In  the  land  as  to  ex- 
empt It  from  taxation.  In  the  second  the  de- 
cision was  that  no  title  to  land  in  Califonda 
depending  upon  Spanish  or  Mexican  grants 
could  be  of  any  validity  until  submitted  to  and 
confirmed  by  the  board  provided  for  that  pur- 
pose under  the  act  of  March  8, 1851  (0  Sut.  at 
L.  681).  bat  that  decision  was  based  upon  g  IS 
of  the  act,  which  expressly  provided  that  "all 
lands  the  claims  to  which  shall  not  have  been 
presented  to  the  said  commissioners  within 
two  years  after  the  date  of  this  act,  shall  be 
deemed,  held,  and  considered  as  part  of  the 
public  domain  of  the  United  Stales."  In  the 
last  of  these  cases  it  was  held  that  under  the 
acta  of  July  23,  1854  (10  Stat,  at  L.  SOS),  and 
July  15.  1870  (16  Slat,  at  L.  804),  a  private 
claim  to  land  In  Arizona  under  a  Mexican 
fcrant.  which  had  been  reported  to  Congress 
by  the  surveyor  general  of  the  territory,  could 
not,  before  Congress  had  acted  on  that  report, 
be  contested  In  the  courts  of  justice.  In  other 
words,  the  validity  of  such  claim  could  only 
be  determined  In  the  particular  tribunal  which 
had  been  provided  for  such  purpose. 

It  must  be  borne  In  mind  that  in  the  record 
before  us  these  land  grants  are  not  otherwise 
described  than  as  Mexican  land  grants.  For 
aught  that  appears,  thcj  may  have  been  *^ier- 
feet  grants,  as  they  ate  somrtimes  called; 
that  Is,  grants  absolute  and  unconditional  in 
form,  specific  in  description  of  the  land,  pass- 
ing a  title  from  the  Mexican  government  to 
the  grantee  as  certain,  definite,  and  uncondi- 
tional as  a  patent  to  a  similar  tract  from  the 
United  States;and  not  "imperfect  grants;"  that 
is,  grants  of  so  many  acres  or  leagues  of  laad 
within  large  exterior  boundarie^  and  based 
upon  conditions  precedent,  and  creating  only 
an  Inchoate  though  equitable  title  to  some  as 
yet  Indefinite  aiu  imdeeeribed  tract.  These 
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perfect  gtmnts  vest  at  least  an  equitable  title  Id 
tke  owner.  The  general  rule  ot  IntematloDal 
kw  Is  that  a  mere  transTer  of  aovereignW  orer 
a  territory  haa  no  effect  upon  Tested  rights  of 
BTOperty  therein;  and  whaterer  provUion  may 
De  made  in  the  treaty  or  by  the  law  of  the  nation 
receiving  tke  transfer  for  purposes  of 
tdentifloation,  such  {htotIsIoo  Is  not  to  be  con- 
■idered  as  tantamount  to  either  a  denial  or  a 
suspenston  of  these  Tested  rights.  Certaiolva 
party  In  possession  of  a  tract  of  land  under 
a  perfect  grant  has  a  possessory  and  equitable 
right  which  ta  of  Tslue,  and  that  is  enough  to 
•usiain  iszation.  The  revenue  act  of  the  ter- 
ritory (Ariz.  BeT.  Stat.  §  2680)  provides  "that 
all  property  of  every  kind  and  nature  whatso- 
ever within  this  territory  shall  be  subject  to 
taxation,"  and  g  3681  defines  the  term  "real 
estate,"  as  used  in  the  act,  "to  mean  and  In- 
clude the  ownership  of,  or  claim  to,  or  poasea- 
rion  of,  or  riKht  of  ponesskm  to^  any  land 
within  the  territory." 

It  has  been  held  that  poneaoiT  rt|^ts 
founded  upon  mere  occupation  and  improve- 
ments upon  government  land,  though  Invalid 
as  agahist  the  government,  may  be  made  the 
ntbject  of  barter  and  sale,  and  may  be  treated 
under  the  laws  of  the  state  and  territory  as 
luving  all  the  attributes  of  property.  iMtnb 
V.  Datenport,  85  U.  S.  18  WaU.  807  [SI:  7S^; 
OtOolie  BuhapefNetquaOii  v.  Qilibon,  168  tJ. 
&  156,  168  rod:  881,  m\. 

In  Ctntral  P.  B.  €h,  v.  J^mtda.  163  17.  S. 
lis  [40: 1067],  it  was  decided  that  the  posses- 
sory claim  of  the  railroad  company  to  lands 
within  the  state  of  Nevada  was  subject  to  tax- 
ation, notwlthstandtog  the  fact  that  ibe  lands 
might  therea^r  be  determined  to  be  mineral 
lands,  and  so  excluded  from  the  operation  of 
the  railroad  mnt.  See  also  JtorOem  P.  R 
Co.  V.  Pattarton.  1S4  U.  S.  180,  183  r88:  S84. 
•85].  Within  the  reasoning  of  these  decisions, 
as  it  does  not  appear  that  these  lands  were  not 
held  by  perfect  grants  under  the  laws  of  Mex- 
ico, or  that  they  were  not  in  the  possession  of 
the  appellants,  and  covered  with  valuable  im- 
provements, it  must  be  held  that  the  objecUon 
to  their  taxation  cannot  be  sustained. 

Another  objection  is  that  a  levy  of  00  cents 
on  the  9100  included  in  these  taxes  was  made 
solely  for  the  purpose  of  raising  money  to  pay 
Interest  on  bonds,  and  it  is  Insisted  that  the 
bonds  for  which  the  levy  was  made  were  void 
under  the  act  of  Congress  (34  Sut.  at  L.  170), 
which  prohibits  a  county  from  becoming  in- 
debted to  an  amount  exceeding  4  per  cent  of  the 
OlOjvalue  of  the  taxable  property  *wlthln  the 
county.  The  bonds,  which  were  Id  excess  nf 
the  4  per  cent,  were  issued  on  June  SO,  1887, 
and  subsequently  to  the  passage  of  the  act. 
But,  as  Is  shown  in  the  testimony,  they  were 
funding  bonds.  Vot  aught  that  appears,  the 
real  lodebtedness  of  the  county  had  been  cre- 
ated long  before  the  passage  of  the  act,  and 
these  funding  bonds  may  have  been,  and  prob- 
ably were,  nothing  but  simply  a  change  in  the 
form  of  the  indebtedness.  Even  if  It  were  re- 
garded as  a  new  indebtedness,  It  would  not 
follow  that  the  whole  aeries  was  invalid,  for 
the  circumstances  ot  the  transaction  mlEht,  if 
fully  disclosed,8how  that  even  as  new  Indebted- 
ness they  were  valid  for  a  certain  amount,  that 
Is,  an  amount  equal  to  4  per  cent  of  the  value 
1MU.S. 


of  the  county's  taxable  property.  It  cannot 
be  that,  in  this  Inclirect  way,  and  without  a 
full  disclosure  of  all  the  facts  coacernlne  the 
indebtedness,  the  time  when  it  arose  anu  the 
circumstances  under  which  It  was  created,  a 
court  can  ttriko  down  a  levy  for  the  payment 
of  interest  on  the  bonds. 

A  final  obiectlon  Is  that  the  assessment  was 
crossly  unfair,  and  that  there  was  a  fraudu- 
lent discrimination  In  favor  of  Uie  Southern 
Pacific  Railroad  Company.  It  appears  that 
the  assessment  of  ordinary  range  cattle  was 
fixed  the  territorial  board  at  $7.42,  while 
one  witness  testified  itiat  their  value  was  from 
$6  to  96.50  per  head.  It  also  appears  that  the 
territorial  board  valued  the  properqr  at  96t- 
811.14  per  mile,  while  there  was  testimony 
that  to  aupllcate  the  roadbed  and  track  alone 
would  cost  from  $31,000  to  923,000  per  mile; 
and  appellants  offered  to  prove  that  the  rail- 
road company  stated  to  the  board  that  if  the 
venation  was  fixed  at  about  the  rate  which 
was  fixed  It  would  pay  the  taxes:  if  much 
higher.  It  would  resist  collecUon  In  the  courts; 
and  tlut  the  board  concluded  that  it  was  bet* 
ter  to  set  some  taxes  out  of  the  railroad  com- 
pany tliao  none,  and  therefore  fixed  the  valu* 
ation  at  the  sum  named. 

There  is  nothing  tending  to  show  that  the 
board.  In  fixing  the  value  of  cattle  at  97.42, 
acted  fraudulently  or  with  any  wrongful  In- 
tent,  or  that  that  valuation  was  not  the  result 
of  Its  deliberate  Judgment  upon  sufficient  con- 
sideration  and  "abundant evidence, and  il[61 1 
would  bestrange,indeed,if  an  assessmeni  could 
be  set  aside  because  a  single  witness  Is  found 
whose  testimony  Is  that  the  valuation  was  ex- 
cessive. No  sssessment  could  be  sustained  if 
it  depended  upon  the  fact  that  all  parties 
thought  the  valuation  placed  by  the  assessing 
board  was  correct.  Sometbing  more  than  an 
error-of  Judgment  must  be  sbown;  something 
indicating  fraud  or  misconduct.  Neither  is 
the  fact  thatanoflScerof  the  railroad  company 
came  before  the  board  and  declared  its  willing- 
ness to  pay  taxes  on  a  certain  valuation  and 
its  intention  to  resist  the  payment  of  taxes  on 
any  higher  valuation  sufficient  to  Impute 
fraudulent  conduct  to  the  board,  although  it 
finally  fixed  the  valuation  at  the  sum  named 
by  the  railroad  company.  It  appears  from  the 
testimony  of  one  of  i  be  members  of  the  equali- 
zation boanl  that  it  was  guided  largely  by  the 
valuation  placed  in  other  states  and  territories 
upon  railroad  property,  and  that  from  such 
valuation,  as  well  as  from  that  given  by  the 
railroad  company,  it  made  the  asseAsment  at 
something  lik«  trie  average  of  the  valuution  of 
railroads  in  the  various  states  and  territories 
named.  It U  unnecessary  todeterraine whether 
this  board  erred  to  its  judgment  as  to  the  value 
of  this  property,  whether  It  would  not  have 
been  better  to  have  made  further  examination 
and  taken  testimony  as  to  the  cost  of  construc- 
tion, present  condition,  etc.  Matters  of  tbat 
kind  arc  left  largely  to  the  discretion  and  judg- 
ment of  the  assessing  aud  equalizing  board, 
and  if  it  has  acted  in  good  faith  Its  Judgment 
cannot  be  overthrown.  Pitt^rg.  O.  C.  db  St. 
L.  B.  Co.  V.  Backtu,  164  U.  S.  421-435  [38: 
1031-1039], 

These  are  all  the  matters  presented  by  coun- 
sel.  We  find  In  them  nothing  which  justifies 
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0121  FRANCISCO  GONZALES  y  BORr 
ItEOO.  Aniooto  Gon«alM  y  Bonego.  Lau- 
rtano  Aluld,  and  Ffttrlolo  ValencU,  AppU., 

9. 

WILLIAM  P.  CUNNINGHAM.  Sheriff  of 
fiaota  F6  Counly,  Territoiy  of  New  Mexico. 

(8«0  B.  a  Beporter^  ad.  eu-Wj 

Appeal  from  territorial  court— habtaM  corpus— 
mneer  ef  Judga— amendment  of  reeord  to 
eriminal  eate—eontinwtui  to-in 
ponement  ^  amfmM. 

L  The  right  to  appeal  to  tbta  court  froB  «  Una] 
order  made  bjtha  aai»aine  court  of  a  territory 
In  a  liabeaa  oorpns  eaw  IotOItIdk  the  qaeaUoa  of 
penwoal  freedom,  RlTeo  hy  U.  8.  Rev.  Stat.  1 1900. 
is  not  repealed  by  tbe  act  of  March  8, 1886,  chap. 
Ids,  reffuiadng  appeals  from  tbe  aupreDie  ooorta 
of  territories. 

1.  The  rule  that  a  writ  of  habeas  eorpos  eaonot 
be  used  to  perform  the  oDoe  of  a  writ  of  error 
applies  Dot  only  to  orlglnsl  writs  of  habeas  oor- 
pus  Issued  brtbls  court,  bat  also  on  appeals  to  ft 
from  courts  below  In  habeas  corpus  prooeedings. 

K  BectloD  18G8  of  the  Compiled  Laws  of  New 
Mexico  of  1884,  ffirlox  to  aor  other  Justice  of  the 
snpreme  court  power  to  perform  the  duties  of  ao7 
justice  of  that  court  who  Is  absent  from  his  dis- 
trict or  iDoapaoltated  from  aotlug,  was  within  the 
power  of  the  lerislatlT«  aaemblf  to  enaot,  and 
ISDOtlncoDSisteotwItta  theprorlslon  of  tbe  act 
ot  OoDffresi  of  Juir  10.  IBM.  for  the  Bssfmrnent  of 
tbe  Judires  to  particular  districta  and  their  resl- 
denoe  therein. 

4.  An  amendment  of  tbe  reoord  iB  a  orlmlnal  ease 
in  a  terrltoHal  court,  so  as  to  show  tbe  arraign- 
ment snd  pleas  of  tbe  defaDdant,  mar  be  ordered 
at  a  subaequeot  term  peodinff  an  appeal  from  a 
oooTtotioD,  and  the  order  ratarned  to  tbe  appri- 
Iste  court. 

L  The  discretion  of  the  trial  Jndffe  In  ooothiulnv  a 
speolal  term  to  coDolude  the  trial  of  a  ponding 
case,  even  if  tt  is  prolonfred  berond  the  day  fixed 
for  a  regular  term.  Is  not  controlled  by  N.  U. 
Oomp.  Laws  IBSl.  II 063. 6Wa,  which  pmrlda  that 
a  special  term  sball  not  eonfllat  witb  aregalar 
term  of  tbe  oourtta  any  otberooiinty  lo  tbe  same 
Jadloial  district. 

1  Postponement  of  a  sentence  from  a  special 
term  at  which  a  verdict  of  gtiil^  was  rendered, 
to  a  regular  term  about  two  we^  later.  wUeta 
Is  made  at  the  request  of  the  defendant,  who 
mores  for  a  newtrUaod  In  arrest  of  Judgment, 
does  not  render  the  proceedlnga  TOld  for  want  of 
Jurisdiction. 

[No.  648.] 

Submitted  December  7,  1898.   Bedded  Decem- 
ber tl,  1896, 

APPEAL  from  an  order  ot  the  Supreme 
Court  of  the  Territory  of  New  Mexico 
discbarglog  a  writ  of  habeas  corpus  and  re- 


Nom.— jIs  to  revtew.  bv  Untied  Statu  Supreme 
Court,  of  territorial  decMotu;  erteni  and  manner 
of;  dwtlnetton  betveen  an  appeal  and  a  writ  of  er- 
ror,—wea  note  to  Hlnen*  Bank  v.  Iowa,  18;  087. 

Am  to  w/ien  Aobeos  oorpns  may  teuc  and  wAen 
not;  and  from  «Aat  eourts^  and  hg  what  tuOge*; 
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Oox.  Tmc, 

mandfog  tlie  pettUoaers,  the  abore-named  ap- 
peHants,  to  the  custody  of  tbe  riierlff,  to  be 
dealt  with  In  purauance  of  s  jndgmeDt,  codtIo- 
tloo,  and  seateoce  of  them  for  the  murder  of 
one  Francisco  Chaves  In  the  District  Court  for 
the  County  of  Santa  Jti,  New  Mexico,  in  tbe 
First  Judicial  Diatrict  of  that  Territory,  which 
judrment  was  affirmed  by  the  Supreme  Court  of 
ibe  Terrttoiy.  On  motion  to  dismiss  or  affirm. 
Order  aglrmed. 
See  same  case  below,  46  Pac.  311.  S49,  861. 

Statement  by  Mr.  Chief  Justice  Fuller: 

AppellFJita  were  Indicted  at  the  June,  a.  d. 
18M,  term  of  the  district  court  for  the  county 
of  SanU  Ffi,  New  Mexico,  In  tbe  first  judicial 
dlBlria  of  that  territory,  for  the  murder  of 
one  Franrisco  Chavea.  On  the  4th  of  March, 
A.  D.  *189S.  Bon.  N.  B.  Laughlin,  asso-  [ei8 
ciate JUHticeof  the  supreuecourt  of  the  territory 
of  New  Mexico,  assigned  to  the  first  judicial 
district  thereof,  the  regular  December  term  of 
the  court  not  haTine  been  held,  convened  "a 
special  term  of  tbe  district  court  for  the  county 
of  Santa  F6  la  and  for  the  first  jadlcial  dis- 
trict In  aad  for  the  territory  of  New  Mexico," 
to  be  begun  on  March  18,  1805,  "for  the  term 
of  four  consecutive  weeks,  and  for  such  fur- 
ther time  aa  in  the  discretion  of  the  judge  of 
said  court  may  be  deemed  proper  and  necea- 
sary  for  the  dl^Kwition  of  any  buslneas  now 
pending  In  aald  court  or  that  may  come  before 
it  In  the  usual  course  of  bustneaa  of  said  court 
and  as  provided  by  law." 

The  indictment  coming  on  for  trial,  April 
SS,  1805,  the  following  order  was  entered: 

"Now  comes  the  said  plaiotlfF,  by  her  attor- 
ney, J.  H.  Crist,  Esquire,  and  the  said  defend- 
ants come  in  their  own  proper  person,  at- 
tended by  their  counsel,  Catron  A  Dpless,  aad 
the  judge  of  the  court,  Honorable  N.  B. 
Laughlin,  considering  himself  disqualified 
from  presiding  at  the  trial  of  this  cause  owing 
to  tbe  fact  of  bis  having  been  connected  with 
the  prosecution  herein  previous  to  hla  ap- 

gtintment  as  judge,  resigns  the  bench  to  tbe 
onorable  H.  B.  Hamilton,  aasoclate  justice 
of  the  Bupreme  court  ol  the  territory  ta  New 
Mexico  and  jadse  of  tbe  fifth  jndidal  district 
court  thereof;  thereupon  the  said  district  at- 
tomey  on  behalf  of  sidd  territory,  sod  T.  B. 
Catron,  Esquire,  on  behalf  of  said  defendants, 
agree  that  no  objections  shall  be  hereafter 
raised  ia  case  tbe  Honorable  N.  B.  Laughlin 
remdna  within  this  Judicial  district  during  the 
trial  of  this  cause,  and  thereupon,  a  jury  not 
having  been  obtained  for  the  trial  of^  this 
cause,  the  jurors  already  called  are  placed  in 
tbe  custody  of  the  sherilx  of  the  county  of  San- 
ta F6  until  to-morrow  morniagat  10  o'clock." 

The  trial  of  the  case,  commencing  on  that 
day,  continued  until  May  29,  1895,  when  tbe 
jury  found  the  defendants  guilty  aa  charged 
tn  the  indictment,  and,  motlona  in  arreat  of 
judgment  and  for  new  trial  having  been  sub- 
mitted and  denied,  judgment  was  entered  on 


vhat  may  he  tnqatred  into  bv  wrU  oT,— see  note  to 
tJnlted  States  t.  Hamilton,  1: 490. 

Am  to  what  queetiom  may  be  eonstdsrsd  on  Aohsos 
corpus,  see  note  to  JSx  parte  Csrll,  17:  £88. 

jla  to  suspenafon  o/ wrtt  n/ hdheoi  eorpw^  aea  note 
to  Lutber  V.  Bwrden,  IZ;  HL 
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the  Terdlct,  snd  defenduiU  seotenced  to  be 
executed.  To  nrlew  thla  ladement  ud  sen 
614]teiice*defeQdaDtssiiea  oota  wrltof  error 
from  the  supreme  courtof  the  territoiy,  aodtbe 
judjEmenl  wu  affirmed  September  1,  1806. 
49  Pac.  849.  The  order  of  affirmance  waa  set 
aaide  September  4,  and  a  rebearfug  granted, 
aud  thereupoD  the  territory  augg^ited  dlml- 
nutioD  of  the  record  and  prayed  for  a  certio- 
rari, which  was  issued.  Od  the  0th  of  Sep 
tember.  Judge  Laughlln  convened  a  special 
term  of  the  ^strict  court  In  and  for  the  county 
of  Santa  F£,  to  be  begun  September  21.  for 
the  term  of  two  consecutive  weeks,  or  such 
further  time  as  might  be  deemed  necessary, 
"for  the  purpose  of  hearing  and  determining 
all  causes  that  may  be  pending  in  said  court, 
both  civil  and  ciimlnal,  and  any  business 
pendlDg  in  said  court  or  that  may  conte  be- 
fore it  in  the  usual  course  of  business  of  said 
court  win  be  taken  up  and  acted  upon  and 
disposed  of  In  the  same  manner  as  ai  a  regu- 
lar term  of  said  court  and  as  provided  by  law. " 

On  Sepiember  83, 1896,  In  the  said  special 
term.  Judge  Hamilton  presiding,  the  motion 
of  the  terntory  of  New  Mexico  for  an  order 
directing  the  clerk  "to  make  a  proper  and 
sufficient  entry  In  the  records  of  the  proceed- 
ings of  this  court  had  on  the  28d  day  of  April, 
1805,  of  the  arrsignmeDt  in  said  court  at  said 
time  of  the  said  defendants  above  named, 
upon  the  indictment  in  said  csuse.  and  of 
their  respective  pleas  of  not  guilty  thereto," 
came  on  to  be  beard,  and  it  appearing  to  the 
court  from  evidence  adduced,  the  recollection 
of  the  presiding  judge,  and  certain  notes  and 
memoranda  ileposited  with  the  clerk  In  pursu- 
ance of  law,  that  the  record  "is  not  a  full  and 
correct  record  of  the  proceedings  had  in  said 
court  upon  said  date  in  said  cause."  in  that  the 
record  failed  to  show  the  arraignment  of  the 
defendants  and  thdr  respective  pleas  of  not 
gulHy,  It  was  ordered  "that  the  said  proceed- 
ings be  entered  now  upon  the  records  of  this 
court  in  this  cause  as  of  the  23d  day  of  April. 
1895.  according  to  the  facts  thereof;"  and  the 
arraignment  and  pleas  were  set  forth  in  said 
order.  This  order,  together  with  the  ordra 
ooDTcnlng  the  special  term  at  which  it  was  eo- 
twed,  having  been  returned  to  the  supreme 
court  of  the  territory,  that  court  on  Septem- 
ber 24,  1800,  the  cause  coming  on  to  be  heard 
615]*oo  the  rehearing,  "and  upon  the  amend- 
ed record,"  again  affirmed  the  judgment  and 
senteuee  of  the  district  court,  and  fl  xed  a  day  of 
execution.  46  Pac.  861.  Thereupon  the  de- 
fendants, plaintiffs  In  error,  on  the  same  day 
filed  a  petition  in  the  supreme  court  of  the 
territory  of  New  Mexico  for  a  writ  of  habeas 
corpus,  alleging,  among  other  things,  that 
they  were  unlawfully  restrained  of  tbeir  lib- 
erty pursuant  to  the  judgment  of  the  district 
court  of  the  first  judicial  district  of  New 
Mexico  sitting  within  the  county  of  Banta  F£, 
Inasmuch  as  the  district  court  was  without 
jurisdiction  to  render  the  judgment,  the  ver- 
dict and  judgment  thereon  being  coram  non 
fudiee,  because  the  special  term  of  the  district 
court  at  which  tbey  were  rendered  overreached 
ud  conflicted  with  the  regular  terms  of  the 
court;  the  record  did  not  show  that  the  de- 
fendants had  been  arrdgned  and  the  amend* 
ment  was  impn^ly  made;  the  judge  of  the 


fifth  judicial  district  court  bad  no  power  or 
authority  to  preside  over  the  first  judicial  dis- 
trict court,  and  that  bis  acts,  while  so  presiding, 
were  absolutely  null  and  void.  The  writ  of  ha- 
beas corpus  was  Issued,  and  on  consideration  of 
the  sheriff's  return  to  the  writ,  and  petilloners' 
answer  thereto,  it  was  ordered  that  the  writ  be 
discharged  and  the  petitioners  remanded  tocus- 
tndy  to  oedealt  with  In  pursuance  of  the  judg- 
ment, conviction,  and  sentence.  From  this 
order  petitioners  prayed  an  appeal,  which  was 
denied  for  reasons  then  stated.  46  Pac.  211. 
Subsequently  an  appeal  was  allowed  1^  one  of 
the  jusUcea  of  this  court 

Mettn.  H.  I*.  Warren,  Holmes  Conrad, 

Solicitor  General,  and  John  P.  Victory,  Solici- 
tor General  for  the  Territory  of  New  Mexico, 
for  appellee,  In  favor  of  motion  to  dismiss  or 
affirm. 

Mmrt.  Thomas  B.  Catron,  Samael  F. 
Phillips,  and  Fraderie  D.  MeKaaa^, 

for  appellant^  In  oppo^tion  to  uuitI<Hi. 

Mr.  Chief  Justice  Fnllw  delivored  the 

opinion  of  the  court: 

This  Is  a  motloD  to  dismiss  the  appeal  on  ibe 
ground  that  "appeals  will  not  He  to  this  [616 
court  fmm  final  orders  of  the  supreme  cuurts 
of  the  territories  on  habeas  corpus:  and  a  mo- 
tion in  the  alternative  to  affirm  the  final  order 
sought  to  be  reviewed  because  so  manifestly 
correct  that  the  appeal  must  be  regarded  as 
taken  for  delay  only. 

In  CroM  V.  Burke,  146  U.  S.  83  [86  :  806],  It 
was  held  that  we  had  no  jurlsdlctlun  over  the 
judgments  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  In  this  class  of  cases.  The 
statutes  In  relation  to  liabeas  corpus  were 
there  reviewed,  and  it  is  not  necessary  to  go 
over  them  aeidn  In  detail. 

By  U.  S.  Rev.  Stat  §  768,  it  was  provided 
that  an  appeal  to  the  circuit  court  might  be 
taken  from  decisions  on  habeas  corpus:  (I)  In 
the  case  of  any  person  alleged  to  be  restrained 
of  his  liberty  in  violation  of  the  Consiltuilon 
or  of  any  htw  or  treaty  of  the  United  Stales;  (3> 
in  the  case  of  the  subject*  or  dtlzens  of  foreign 
states,  when  In  custody,  as  therein  set  forth. 
By  g  764  an  appeal  from  the  circuit  court  lo 
this  court  might  be  taken  in  "the  rases  de- 
scribed In  thelsst  clause  of  the  preceding  sec- 
tion." 

Section  705  of  the  Bevised  Statutes  reads: 
"The  flnnl  judgment  or  decree  of  the  supreme 
court  of  the  Disirlct  of  Columbia,  in  any  case 
where  the  matter  In  dlepule,  exclusive  of  costs, 
exceeds  the  value  of  f 1.000,  may  be  re-exam- 
ined and  reversed  or  afilrmed  In  the  Supreme 
Court  of  the  United  States,  upon  writ  of  error 
or  appeal,  in  the  same  manner  and  under  tbe 
same  regulations  as  are  provided  in  cases  of 
writs  of  error  on  judgments,  or  appeals  from 
decrees  rendered  In  a  circuit  court." 

Section  846  of  the  Revised  Statutes  of  the 
District  of  Columbia  was  as  follows:  "Any 
final  judgment,  order,  or  decree  of  ttie  supreme 
court  of  the  District  may  be  re  examined  and 
reversed  or  sfflrmed  in  tbe  Supreme  Court  of 
the  United  States,  upon  writot  error  or  appeal, 
in  the  same  cases  and  in  Uka  manner  as  pro- 
vided by  law  In  reference  to  the  final  jiidg- 
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ineDia,  ordora,  imddeaeMof  thedicaltooarU 
of  the  United  St&tei." 

On  February  85,  1879,  an  ut  wu  puied 
which  proTided:  floal  judgment  or  de- 

<(1  Tierce  of  the  Bupreme  court  of  the  *DiBtrict 
of  Columbia  laany  case  where  the  matter  In  dis- 
pute, ezclusiTe  of  costs,  exceeds  the  value  of 
$2.C00,  may  be  ra^amioed  sod  reversed  or 
•iBrmed  In  the  Supreme  Court  of  the  United 
8tatea,iipon  writ  of  error  or  appeal,  in  the  same 
manner  and  under  tiie  same  r^ulationa  as  are 
provided  In  cases  of  writs  of  error  on  Judg- 
meots  or  appeals  from  decrees  rendered  in  a 
circuit  court,"  90  BUt.  at  L.  820,  chap.  99, 
%  4. 

By  act  of  Ooncrw  of  Haroh  8, 1885  (38 
Stat,  at  L.  487,  Chan.  858),  U.  8.  Rev.  Stat 
f  764,  was  so  amended  as  to  remove  Uie  n- 
•Irlotlon  to  the  8d  clause  of  8  708,  and  restore 
ItM  appellate  jurisdiction  of  thU  court  from 
dedrions  of  the  circuit  courts  in  habeas  corpus 
cases  as  it  had  existed  prior  to  the  passage  of 
the  act  of  March  97,  1868.  15  Sut.  at  L.  44. 
chap.  84.  But  tblsdld  not  have  that  affect  aa 
to  judgments  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  In  those  cases  for  the  reasons 
given  in  Se  ITeath,  144  U.  8.  93  [86  :  8581,  and 
Vrom  V.  Burke.  146  U.  S.  83  [86:  8961. 

On  the  same  8d  of  March,  a.  d.  188-5,  Con- 
gress passed  an  act  "Regulating  Appeals  from 
the  supreme  court  of  the  District  of  Columbia 
and  the  Supreme  Courts  of  the  Several  Territo- 
ries." 88  StaU  at  L.  448,  chap.  855.  The  1st 
secllon  ot  this  act  provided  "that  no  appeal  or 
writ  of  error  shall  hereafter  be  allowed  from 
any  judgment  or  decree  in  any  suit  at  law  or 
in  equity  in  the  supreme  court  of  the  Dlatrlcr 
of  Columbia,  or  in  the  supreme  court  of  any 
of  the  territories  of  the  United  States,  unless 
the  matt«  in  dispute,  exclusive  of  costs,  shall 
axceed  the  sun  of  $5,000;"  and  the  9d  section, 
that  the  let  section  should  not  apply  to  any 
case  "wherein  is  involved  the  validity  of  any 
patent  or  copyricbt,  or  in  which  Is  drawn  in 
question  the  validity  of  a  treaty  or  statute  of, 
or  an  authority  exercised  under,  the  United 
States;  but  In  all  such  cases  an  appeal  or  writ 
vt  error  may  be  brought  without  regard  to  the 
sum  or  value  in  dispute."  We  have  repeatedly 
decided  that  this  actdld  not  apply,  in  either  sec- 
tion, to  any  criminal  case,  and  that  itwasonly 
applicable  to  judgments  and  decrees  In  suits  at 
law  or  in  equity  In  whicb  there  was  a  pecuniary 
618]  matter  in  dispute.  *Hence,  that,  as 
it  was  well  settled  that  a  proceeding  in  habeas 
corpus  was  acivil,  and  notacriminal,  proceed- 
ing, and  was  only  availed  of  to  assert  the  civU 
right  of  personal  liberty,  the  matter  In  dispute 
bad  no  money  value,  and  an  appeal  would  not 
lie.  Onm  v.  Burks,  146  U.  6.  82  ^6;  8961; 
FamiuiorthT.  Montana,  130  U.  B.  104183:616]; 
UniUdSUitMy,  Sanga,  144U.  8.  830  (86: 449]; 
Waihinfften  dQ.B.Co.  v.  Dittrietof  Chlumbia, 
146  U.  S.  837  [86:  9611;  Se  parte  Lmnon.  ISO 
U.  8.  895,  897187:  1190,  11211;  Be  Chapman, 
366  U.  8.  211,  21S  [89:  401,  4031;  Separte  BeU, 
1<9  U.  a  96,  100  [40:  W.  00];  Ohapman  v. 
Unitad  States,  164  U.  S.  486  lanU.  6041: 
Ptrrine  v.  Oaek,  1«4  U.  B.  459  {ants,  610]. 

The  anpreme  oouzt  of  New  Uexico  decUned 
to  allow  an  appeal  In  Ala  case  beoause  of  the 
role  laid  down  In  Onssi  v.  AwAf  and  la  A 
ferto  Ltnmm,  tiyra,  and  It  may  be  admitted 
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that  the  view  that  an  mppetl  would  not  lie 
might  well  have  been  entertained.  But  we 
think  that  the  legislation  in  reqikect  of  the  re- 
view of  the  flnsi  orders  ot  the  territorial  su- 

fireme  courts  on  habeaa  corpus  so  far  differs 
rom  that  In  respect  of  the  judgments  of  Uie 
courts  of  the  District  of  Colombia  that  a  dif- 
ferent rule  applies. 

It  will  be  perceived  that  the  revision  of  the 
final  jud^eots  or  decrees  of  the  supreraecouit 
of  the  District  depended  on  the  provision  that 
they  should  be  so  re-examloable  In  the  same 
cases  and  In  like  manner  as  the  final  judgments 
of  the  circoit  courts  of  the  United  Btatea.  and 
that  there  was  no  special  provision  In  relation 
to  the  review  of  final  ordm  of  auoh  couris  <w 
habeas  corpus. 

Sections  708  and  1909  of  the  Bevtaed  Statutea 
are  as  follows: 

"Sec  703.  The  final  jndgmenti  and  decrees 
of  the  supreme  court  of  any  territory,  except 
the  territory  of  Washington,  in  cases  where 
the  value  of  the  matter  In  dispute,  exclusive 
of  costs,  to  be  ascertained  Iqr  the  oath  of  either 
party,  or  of  other  competent  wltneesea,  exoeeda 
$l,0OO,  m«r  be  reviewed  and  reversed  or  af- 
firmed In  the  supreme  eonr^  upon  writ  of 
error  or  appeal  la  the  same  manner  and  luder 
the  same  regulations  as  the  final  jadgmenla 
and  decrees  of  a  circuit  court." 

*"Sec.l909.  Writsof  errorandappeaIs[019 
from  the  flnal  decisions  of  the  supreme  couri  of 
either  of  the  twritories  of  New  Mexico.  Utah. 
Colorado,  Dakota,  Arizona,  Idaho,  Montana, 
and  Wyoming,  shall  be  allowed  to  the  Su- 
preme Court  of  the  United  States,  in  the  same 
manner  and  under  the  same  regulations  as 
from  the  circuit  courts  of  the  United  States, 
where  the  value  of  the  property  or  the  amount 
In  controversy,  to  be  ascertained  by  the  oath 
of  either  party,  or  of  other  competent  wit- 
nesses', exceeds  |1,000,  except  that  a  writ  of 
error  or  appeal  shall  be  allowed  to  the  Bupreme 
Court  of  the  United  States  from  the  decision 
of  the  supreme  courts  created  by  this  title,  or 
of  any  judge  thereof,  (»  of  the  aistrict  courts 
created  m  Uiia  title,  or  of  any  judge  thereof, 
upon  writs  of  habeas  corpus  involving  the 
question  of  personal  freedom." 

This  section  was  one  of  those  under  title  28, 
The  Territoriet.  and  the  exception  was  brought 
forward  from  1 10  of  the  organic  law  of  New 
Mexico,  approved  September  9, 1860.  9  StaL 
at  L.  446,  449.  chap.  49. 

Aa  to  the  Bopreme  court  of  the  District  of 
Columbia,  its  final  judsments,  orders,  and  de- 
crees were  reviewable  by  this  court  on  writ  of 
error  or  appeal  by  U.  S.  Rev.  Stat  g  705,  and 
U.  S.  Rev.  Stat,  for  D.  C.  §  846,  In  the  same 
Cases  and  In  like  manner  as  provided  by  law 
in  reference  to  the  flnal  judgments,  orders, 
and  decrees  of  the  circuit  couru  of  the  United 
Btates,  and  there  was  no  mention  ctf  final 
orders  oa  habeas  corpus;  but  as  to  the  supreme 
courts  of  the  territories,  the  right  of  appeal  in 
habeas  corpus  was  ^en  in  addition  by  the 
special  provision  of  U.  B.  Rev.  Stat,  g  1909. 
When  the  Revised  Statutes  and  the  Revised 
Statutea  of  the  District  were  approved,  both  on 
the  same  day,  June  88, 1674,  appeals  could  not 
be  taken  from  the  decisions  of  circuit  courts  Ok 
habeas  ooqnia  except  In  the  Instance  of  the 
iabjeda  or  dUiena  of  foreign  states:  and  the 
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act  of  Hnrch  8, 1885  (23  Stat,  at  L.  497.  chap. 
858),  rMtoring  the  appellate  jorisdlction  of  this 
court  in  respect  of  final  declsloDs  cf  the  circuit 
courts  on  habeas  corpus  in  cases  ot  persons  al- 
620]1eged  to  be  restrained  of  their  liberty  *in 
Tiolation  of  the  Constitution  or  anylaw  or  treaty 
of  the  United  Steles,  did  not  operate  to  ffve 
the  same  right  of  appeal  to  the  courts  of  the 
Dtetrict  of  Columbia.  Aod  then  the  second 
act  of  Hardi  8. 188S  m  Btat  at  L.  448,  chap. 
805),  came  In  to  furnish  the  exclucive  rule  as 
to  appeals  and  writs  of  error  to  review  the 
flnal  Judgments  and  decrees  of  the  conrts 
of  the  District.  And  this  wonld  have 
been  equal^  tme  aa  to  the  courts  of  the 
territofW  U  JuiMictloD  bad  depmded  solely 
on  U.  B.  Ber.  8UL  $  70S:  but  under  U.  8. 
Ber.  Stat,  g  1909,  an  appeal  would  He  to  this 
court  from  the  decisions  of  the  territorial  su- 
pmne  courts  on  habeas  corpus  when  it  would 
not  lie  from  circuit  conrts  or  courts  of  the  Dis- 
trict of  Columbia  in  like  case,  and  the  ques- 
tkm  on  this  record  aa  to  the  right  of  appnU  U 
whether  Ooogreis  intended  to  repeal  that  spe- 
fHal  prortdon  as  to  flnal  orders  on  habeas  cor- 
pus Including  the  supreme  courts  of  the 
territories  in  the  act  of  March  8, 1885  (SS  Btat. 
at  L.  448,  chap.  800).  The  intention  to  do  so 
Is  not  expreswd,  and  repeals  by  implteatlon 
are  not  favored.  The  act  covued  substan* 
tttUj  the  entire  ground  as  to  tbe  IMstrict  of 
Columbia  aa  the  statutes  Stood,  but  white  It 
might  be  fairly  argued  that  It  did  so  as  to  the 
territories,  it  does  not  necessarily  follow  that 
the  exception  in  respect  of  final  orders  on 
habeas  corpus  was  designed  to  be  affected. 
The  act  has  Its  obrioua  field  of  operation  with- 
out being  assumed  to  be  in  every  respect  a  sub- 
stitute for  the  earllw  law  In  relation  to  the 
territories,  and  since  the  last  clause  of  V.  B. 
Rev.  Btat.  g  11K)9,  was  directed  to  a  special 
object  and  applicable  to  particular  cases,  we 
think  it  may  properly  be  held  that  the  act  of 
March  8,  IwO.  had  only  general  cases  in  view, 
and  that  it  was  not  Intended  to  do  away  witli 
tbe  special  provision.  Indeed,  It  wasdlatinctlv 
ruled  In  Be  parte  8now,190TJ.  S.S74[80:6:)8], 
that  an  appeal  would  lie  under  U.  8.  Rev. 
Stat.  S  1909,  from  a  final  order  entered  In  18S8 
on  habeas  corpus  by  the  supreme  court  of  the 
territory  of  Utah;  and  this  notwithBtanding 
tbe  act  of  March  8,  1885  (38  Stat,  at  L.  443. 
chap.  865),  which  was  quoted  and  referred  to 
In  Auw  V.  United  StatM,  118  U.  B.  848  [80: 
3071.  Jurisdiction  was  also  entertalDecf  of 
such  an  appeal  In'Ese  parte  Nielsen,  181  U.  8. 
176  [38:  118],  from  a  final  order  of  a  district 
rnurt  of  tbe  territory  of  Utah  and  in  Delgado  v. 
HQljOhavie,  140  *U.  B.  686  [85:  578],  from  a 
final  order  of  a  district  court  of  New  Mexico. 

This  result  Is  not  affected  by  the  judiciary 
act  of  March  8.  1891  (36  Stat  at  L.  830,  chap. 
517).  Shute  T.  Jr«ywr,  149  U.  8.  649  [87:  8841 ; 
Fotaom  v.  United  8tat$i,  160  U.  8.  121  [40: 
8681:  Ssparte  Lennm,  160  V.  S.  898  [87: 1120] ; 
Be  Beath.  144  U.  S.  93  (86:  858]. 

But  although  tbe  motion  to  dismiss  for  want 
of  jurisdiction  will  be  overruled,  we  are  of 
opinion  that  the  moUon  to  affirm  must  be  sus- 
tained. The  general  rule  Is  well  established 
that  a  writ  of  nabeas  corpus  cannot  be  used  to 
perform  the  office  of  a  writ  of  error,  and  that 
this  doctrine  applies,  not  only  to  original  writs 
164  V.  S. 
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of  habeas  corpus  Issued  by  this  court,  but  on 
appeals  to  It  from  courts  below  In  habeas 
corpus  proceedings.  He  Schneider.  148  U.  S. 
162  [87  :  4061;  Rinton  v.  Meifahon,  187  U.  8. 
457.  461,  462  [82:  234.  286];  Stetene  v.  .TUIsr. 
186  U.  8.  468,  478  [34:  461,  4081. 

The  contention  here  is  that  the  proceedinga 
before  Judge  Hamilton  were  coram  nonju^e 
and  void  because,  being  the  member  of  the 
supreme  court  assigDed  to  the  fifth  district,  he 
could  not  exercise  judicial  power  in  the  first 
dialrict. 

By  U.  a  Rev.  Stat  8  18S1,  It  was  provided 
that  "tbe  legislative  powers  of  every  territory 
shall  extend  to  all  rtf^tful  subjects  of  legisla- 
tion not  Inconsistent  with  tbe  Constitution  and 
laws  of  the  United  States." 

By  U.  8.  Rev.  Btat.  g  1880.  that  "every  ter- 
ritory  shall  be  divided  into  three  judicial  dig- 
tricta;  and  a  district  court  shall  tie  held  in 
each  district  of  a  territory  by  one  of  the  jus- 
tices of  the  supreme  court,  at  such  time  and 
place  as  may  be  prescribed  tgr  law,  and  each 
judge,  after  assignment,  shall  redde  In  the  dl^ 
trict  to  which  he  Is  asstgned." 

BvU.  8.  Rev.  Stat  g  1874.  that  "the  judges 
of  the  supreme  court  of  each  territory  are  au-' 
tboriz^  to  bold  coiut  within  their  respective 
districts.  In  the  counties  wherein,  by  the  la^ra 
of  the  territory,  courts  have  been  or  may  be 
established,  for  the  purpose  of  hearing  and  de* 
terminlng  all  matters  and  causes  except  those 
Id  which  the  United  Slates  is  a  party.'* 

Section  1907  provided  that  "the  judicial 
power  in  New  Mexico,  Utah,  Washinfrton, 
Colorado.  Dakota.  Idaho,*Montena,  and[G22 
Wyoming  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts,  and  in  justices 
of  tbe  peace." 

These  provMons.  rnvtaUt  muiandit,  wen 
contained  In  tbe  organic  law  of  New  Mexico. 

The  number  of  judges  of  tbat  terrilory  bar- 
ing been  raised  to  five,  it  was  provided  by  an 
act  of  July  10,  1890  (26  Stat,  at  L.  326,  ebap. 
66!^:  "Bee.  8.  That  tbe  said  territory  shall  be 
divided  Into  five  judicial  districts,  and  a  dis- 
trict court  shall  be  held  In  each  district  by  one 
of  the  justices  of  the  supreme  coitrt,  at  such 
time  and  place  as  la  or  may  be  prescribed  by 
law.  Each  judge,  after  assignment,  shall  re- 
side in  tbe  district  to  which  he  is  assigoed. 
Bee.  4.  That  the  present  chief  justice  and  his 
associates  are  hereby  vested  with  power  and 
authority,  and  they  are  hereby  directed  to 
divide  said  territory  into  five  judicial  districts, 
and  make  such  ass'lgnmeat  of  the  judges  pro- 
vided for  in  the  Ist  section  of  this  act  as  shall 
In  tbeir  j  udgment  be  meet  aod  proper." 

Section  1803  of  the  Compiled  Laws  of  H«w 
Mexico  of  1884  is  as  follows:  "When  any  jus^ 
tice  of  the  supreme  court  shall  be  absent  from 
his  district,  or  shall  be  In  any  manner  Inca^ 
pBcitated  from  acting  or  performing  any  oi 
his  duties  of  judge  or  chancellor,  in  his  6'b- 
trict.  or  from  holding  court  therein,  any  other 
justice  of  the  supreme  court  may  perform  aN 
such  duties,  bear  and  determine  all  petiltoni-. 
motions,  demurrers,  grant  all  rules  and  Inter- 
locutory orders  and  decrees,  as  also  all  extra- 
ordinary writs  in  said  district" 

It  appears  to  us  that  this  enactment  was 
within  the  power  of  the  legislative  assembly 
under  the  Revised  Statutes,  and  that  it  la  not 
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Incon^itent  with  the  proTialon  for  the  aisign- 
meot  of  the  judges  to  particular  distrtcls  and 
their  residence  tbereio. 

By  the  orgaoic  act  and  the  RcTised  Statutes, 
the  whole  of  the  judicial  power  of  the  teiri- 
tory  was  vested  io  the  supreme  court,  district 
and  probate  courts,  and  Jusiices  at  the  peace; 
and  the  supreme  court  and  district  courts 
possessed  common-law  and  chancery  jurisdic- 
tion. Tlie  supreme  court  of  the  territory  held 
that  the  judicial  power,  which  wasthusTested 
in  plenary  terms  tn  the  district  courts,  was  to  be 
623]exercised  in  *each  district  "by  one  of  the 
justices  of  the  supreme  court,"  aad  that  the 
organic  law  did  not  require  that  it  should  be 
exercised  by  any  particular  one  of  the  justices; 
that  while  for  the  convenience  of  the  public  it 
was  provided  that  a  justice  should  be  assigned 
to  each  district  and  reside  therein,  there  was 
no  express  or  implied  prohibition  upon  any 
judge  against  exercising  the  power  in  soy 
district  other  than  the  one  to  which  he  bad 
been  assigned;  and  that  there  was  nothing  in 
tbe  lnngiia!»e  of  the  proviBlon  requiring  such 
a  construe;!  ion  as  would  conllne  theezercise  of 
the  power  to  the  particular  justice  assigned  to 
a  district  when  he  might  be  otherwise  in- 
capncitated.  46  Pac.  8C^  We  concur  in 
these  views,  aod  are  unable  to  perceive  any 
want  of  jurisdiction  on  the  part  of  the  district 
court  In  the  proceedings  had  gainst  pelitlon- 
frs,  or  any  violation  of  the  Constitution  or 
laws  of  tlie  United  Slates  Id  that  regard. 

And  this  disptjses  of  the  objection  that  the 
amendment  of  the  record  so  as  to  show  the 
arraignment  and  pleas  of  defendants  was  Im- 
providently  mada  Jurisdiction  eklsted,  and 
the  action  of  the  district  court  and  Its  recogni- 
tion by  the  supreme  court  were  in  accordance 
with  the  rule  as  to  entries  nvne  pro  tune. 
WigM  V.  Nieholmm.  1S4  U.  8.  186  188:8661; 
United  Statu  v.  Vigil.  T7  U.  B.  10  Wall.  ^8 
Lid:  8S41. 

It  is  insisted,  however,  that  JnrlsdtcUon  to 
Tender  the  judgment  was  lacking  because  of 
the  expiration  of  the  special  term  or  its  ter- 
mination by  conflict  with  the  regular  terms  of 
the  district  court  before  the  trial  was  con- 
eluded. 

The  sections  of  the  Compiled  Laws  of  New 
Mexico  of  1884  bearing  on  this  subjert  and 
the  lat  section  of  tbe  territorial  act  of  Febru- 
ary 28, 1898  (N.  H.  Laws  18l»8,  chap.  84,  p.  01), 
are  given  In  the  msrgin.f 


Oct.  Tkbm, 

'These  Compiled  Laws  were  loepared  [624 
by  a  commission  authorized  to  make  "ac&ntful 
aud  accurate  compilation  of  all  the  laws,  gen- 
eral, local,  and  private,  which  shall  be  in  force 
on  the  5th  day  of  May,  1884,"  and  the  com- 
missioners were  careful,  as  they  say  in  the 
preface  to  their  work,  to  avoid  "making 
clianges  in  any  original  law."  The  compila- 
tion of  geoenu  laws  embraced  the  Revision  of 
1865  and  the  Session  Laws  thereafter.  Section 
S53  was  taken  from  §  4  of  citapter  18  of  tbe 
Revised  Laws  of  1865,  the  chapter  em- 
bodying the  previous  laws  of  January  18, 
1868.  Seetioo  6S3  ms  §  8  of  chaptn  26 
of  the  laws  of  1874,  spproied  January  8.  and 
g  552a  was  g  3  of  chapter  87  of  the  laws 
of  1874,  approved  January  6.  N.  M. 
Laws  1874,  pp.  47,  49.  Tbe  compilation  of 
1884  was  published  in  accordance  with  the 
act  authorizing  it  to  be  made. 

June  14. 1868,  Congress  passed  an  act  (car- 
ried forward  as  ft  1874  of  the  Revised  Statutes) 
providing  "that  the  judges  of  tbe  sujnreme 
court  of  each  territory  of  the  United  States, 
are  hereby  authorized  to  hold  court  within 
their  respective  districts,  in  tbe  counties 
wherein,  oy  the  laws  of  said  territories,  courts 
*have  been  or  may  be  eetaUiahed.for  the  [625 
purpose  of  hearing  and  determining  all  matters 
and  causes,  except  those  in  which  tbe  United 
States  is  a  party:  Protidei,  That  the  expenses 
lliereof  shall  be  paid  by  tbe  territory,  or  by  the 
counties  io  which  said  courts  may  be  held, 
and  the  United  States  shall  In  no  case  be 
chargeable  therewith."  11  Stat,  at  L.  866, 
chap.  166.  Accordingly  terma  of  court  in  the 
several  coiistles  were  duly  provided  for  by  tbe 
territorial  l^slature,  and  these  terms  in  the 
counties  in  the  first  jadidal  district  were  fixed 
by  the  Ist  section  of  the  territorial  act  of  Feb- 
ruary 33,  1893. 

By  other  sections  than  tbose  before  given, 
it  was  prorided  that  district  courts  tn  the  sev- 
eral counties  in  which  they  might  be  held 
should  have  power  and  jurisdiction  of  all 
criminal  coses  that  should  not  otherwise  be 
provided  for  by  law;  of  all  criminal  cases  that 
might  originate  In  the  several  counties,  which 
according  to  law  belong  to  the  district  courts, 
or  that  might  be  presented  hy  Indictment,  In- 
formation, or  appeal;  and  that  the  costs, 
charges,  and  expenses  of  holding  and  main- 
,  talning  the  district  ooorta  and  ue  costs  In 
causes  determined  against  the  territory  dionM 


■t  "See.  648.  The  terms  of  the  district  courts  shall 
be  betd  la  the  several  counties  of  this  territory,  be- 
iflDDlnff  at  the  times  hereinnfter  fixed  and  oootiau- 
los'  until  adjourned  by  order  of  the  court.  .  .  ." 

*^6eu.661.  Whenever  any  regtilar  term  of  thedls- 
trfot  oourt  for  aav  oouoty  In  this  territory  sball  for 
anycausefaU  to  beheld,  the  judge  of  the  district 
In  which  SQCb  failure  shall  have  Ukea  place,  or.  Id 
tbe  absenoa  of  anr  sueb  resident  Judire,  then  nny 
dlstrlcCJudireln  this  territory.  If  be  deem  It  advisa- 
ble and  neoessory  to  hold  a  special  term  of  stiid 
oourt  for  such  county,  may  order  a  special  term  to 
be  held  at  tbe  oourt-bouse  of  said  oouoty  at  a  cer- 
tain time  to  be  spedfled  In  said  order,  whiob  shall 
be  made  in  writliur,  and  Qled  with  tbe  cleric  of  su  cb 
district  court,  ana  a  copy  thereof  posted  up  at  the 
court-bouse  door  of  tiie  sold  county  at  least  ten 
days  previous  to  the  Ume  spedfled  for  boldlur  said 
special  term. 

"Sec.662.  TherespeotivedlBtrlotJadKeaate hereby 
aatborized  at  any  nme  to  bold  speolal  terms  of  tbe 
district  oourt  Id  any  ooanty  of  their  judicial  dis- 
tricts, when  a  term  niereof  m  uld  oouoty  may  have 
CaUed:  Provided,  Said  apedal  term  shall  not  con- 

fi7tt 


fllctwlthaterm  of  sold  district  court  In  any  other 
oounty  in  the  snmejudlcfal  district.  Bald  terms  to 
be  CHlled  Id  the  same  manner  dov  provided  by  law 
for  the  holdlnir  of  special  terms  of  the  district 
oourt«  in  this  territory. 

"Sec.  Sn2a.  When  Id  the  discretion  of  the  Judin 
of  any  district  court  a  furtherance  of  Justice  may 
require  It,  a  special  term  of  the  district  court  may 
be  held  in  any  oounty  of  bis  district;  vhlcb  aald 
special  term  may  be  called  in  the  same  manner  now 
provided  by  law  for  the  callln?  of  speclnl  terms, 
and  any  business  at  the  time  pendloR  In  said  court, 
or  that  may  come  before  It  In  the  usual  course  of 
business  of  the  court,  may  be  tokeu  up  and  acted 
upon  and  dlspooed  of  in  the  same  maooer  as  at  a 
rcfTular  term  of  said  court. 

"Sec.  6S3.  Any  special  term  of  the  district  oourt 
that  may  be  ordered  under  tbe  provWous  of  this 
aut  shall  be  held  for  tbe  purpose  of  heartof  and 
determlnlnsr  all  causes  that  may  be  dependtuK  In 
said  court,  both  civil  and  crimloal,  aod  moyont- 
tinue  in  sessloD  the  some  Isngth  of  time  nat  Is 
allotted  to  the  r^ular  term  of  eomrt  tve  soeh 
county  and  no  longer." 

1C4  U.S. 
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be  Dftid  br  the  territozy.  N.  H.  Comp.  Lawi. 
§6  SSI.  OaS.  540. 

C&6]*By  gSO  of  chapter  61  of  the  AcU  of  1898 
the  reapectlTe  coaotlee  of  the  territoty  were 
reqabvd  to  pmrUn  for  the  expenaes  of  the  dli- 
ooiirta  by  leiT  of  taxea  u  therein  pre- 
■cribed.  N.  H.  Laws  1898.  p.  108. 

The  supreme  coortof  the  territory  hdd  that 
the  reqalremeot  that  the  reepectiTe  counties 
ahotdd  provide  for  the  expeiues  of  their  dis- 
trict courts  under  this  secuoD,  which  we  have 
not  felt  called  upon  to  set  forth  in  exUnao, 
practically  tobiUted  terms  In  counties  in  which 
Uiere  were  no  funds,  and  declared  that  it  bad 
been  a  frequent  consequence  of  this  system 
that  courts  could  not  be  and  were  not  held  in 
some  of  the  counties  at  the  lime  fixed  by  the 
statute.  The  laws  of  New  Mexico  contained 
the  usual  provision  tm  adjournment  of  terms 
to  terms  In  course  on  the  nonattendanoe  of  the 
judge  $  and  it  was  not  contended  here 
that  io  fact  regular  terms  of  the  district  court 
were  held  in  the  county  of  Ban  Juan  in  April, 
io  the  county  of  lUo  Arriba  in  May,  and  in  the 
county  of  Taos  in  May,  while  the  special  term 
was  in  session.  From  the  various  provlsioos 
of  the  acts  referred  to,  It  appears  that  no  spe- 
cific duration  ot  either  regular  or  special  terms 
was  prescribed  by  law,  but  that  they  weresub- 
ject,  when  lawfully  commenced,  to  be  con- 
tinued until  adjourned  by  order  of  court,  and 
that  therefore  Uiey  could  not  be  necessarily  de- 
termined by  the  advent  of  the  particular  days 
de^gosted  for  the  commencement  of  resular 
terms;  and  that  special  terms  michtbe  ordered 
when  regular  terms  failed  to  be  held,  and  also 
whenever  In  the  discretion  of  the  judge  of  aoy 
district  court  a  furthwaoce  of  justice  required 
it. 

Under  g  053,  which  was  g  8  of  chapter  26 
of  the  Laws  of  1874,  when  special  terms  were 
held  because  the  regular  term  had  failed,  it 
was  provided  that  any  such  special  term  should 
not  conflict  with  the  regular  term  in  aoy  other 
county  In  the  same  judicial  district,  that  Is, 
that  it  should  not  be  so  called  as  to  produce  a 
conflict  or  be  held  in  actual  conflict;  while  by 
S  8  of  chapter  27  of  the  Laws  of  1874,  being 
g  ft52a,no8pecific  Ihnltationa  were  Imposed  in  re- 
spect of  a  special  term  called  thereunder.  There 
was  nothing  in  aoy  of  these  provisions  which 
6a7]coniToUedthedlset«tion*of  the  trial  judge 
Incontinninganyspeclaltenn  he  may  have  been 


"See.  6S7.  It  sball  tw  tbe  duty  of  the  sttomer 
Ceoeral  of  tbls  territorr  to  attend  all  sucb  speolat 
terms  of  tbe  district  court  having  been  duly  notl- 
fled  thereof,  or  provide  that  lomcoDe  learned  in 
tbe  law  shall  attend  for  him,  and  the  said  attorney 
veneral  or  hla  deputy  shall  t>e  required  to  perform 
the  same  duties  at  suob  BjKOlal  term,  as  he  isre- 

r'red  by  law  to  perform  at  tbe  r^ular  terms  of 
district  court.^' 
**An  Aot  to  Fix  thsTlmeof  Holdlnvthe  Dlstriot 
Oonrts."  Approved  February  £2, 1W8. 
"See.  1.  The  terms  of  tbe  district  court  hereafter 
to  be  held  In  tbe  counties  ot  Santa  F6,  San  Jnsn. 
Bio  Arriba,  and  Taos  stiaU  be  beld  io  said  oouatlea 
beBlnninv  at  tbe  times  hereinafter  fixed  and  oon- 
tlnnlDff  nntu  adloamed  br  order  of  the  ccnirt, 
to  wtt: 

"In  the  oounfy  of  Ban  Jnan,  on  the  8d  Mondays 
la  April  and  October. 

"In  tbe  oountrof  BIoAttfbaiOo  the  1st  Moo- 
dan  In  Har  and  Sovenber. 

*^  tbe  oouotr  of  Taos^  on  tbe  8d  Mondays  In 
Mv  and  November. 

"In  tbe  county  of  Santa  Fa,  on  tbe  U  Mondays 
In  June  and  Deoember." 

m  U.S. 
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holding  until  a  pending  ease  was  concluded, 
and  nothing  which  operated  to  Invalidate  the 

{>TO(jeedings  of  such  special  term  because  pro- 
onged  beyond  the  day  fixed  for  a  regular 
term.  Jurisdiction  did  not  depend  on  the 
strobe  of  the  clock.  Osetion  Catea,  0S  Pa.  84; 
Brie^nd  v.  Gm.  74  Pa.  468:  MeeJtaniea'  Bank 
V.  WitherM,  19  U.  H.  6  Wheat.  106  [6:217]; 
Maith  V.  Arieima,  164  U.  8.  699  [ante.  5671. 

This  trial  was  commenced  on  April  28, 1896, 
which  was,  as  the  record  declared,  the  82d  day 
of  the  special  term,  which  had  commencea 
March  18,  and  was  concluded  on  May  29, 1695, 
the  68d  day  of  laid  special  term,  by  the  re- 
turn of  a  verdict  of  guilty.  The  moUons  for 
new  trial  and  in  arrest  were  denied,  and  the 
sentence  pronounced  on  June  15,  18SS,  one  of 
the  days  of  the  regular  term  of  the  district 
courts  tbe  postponement  to  that  day  having 
been  granted  on  the  request  of  defendants. 
Under  these  drcumstanees  the  proceedings  In 
any  view  cannot  be  held  Toid  for  want  of  ju- 
risdiction. MeDotadl  T.  tri»l0d  SUtUt,  IIWU. 
8.  606  [40:  271]. 
Order  ajirmed. 


HENRT  STARa  Ptff,  in  Srr., 
t. 

UNITED  STATES. 

(Bse  B.  01  BeporterM  ed.  aEF-WL) 

Warrant  vAen  prepertjf  tigned—ammimiontr 
defaete  trroneoua  inMtrvetion. 

L  A  warrant  slffned  by  a  penon  as  **CommlB- 
sloner  U.  8.  court**  for  a  certain  district  Is  not  In- 
admissible on  tbe  STonnds  that  It  does  not  pur- 
port to  be  Issued  by  any  offloer  authorized  to  Is- 
sue a  warrant,  and  that  It  U  not  issued  bya  oom- 
ralssloner  of  the  droutt  oourt. 

2.  A  commissioner  appointed  by  a  district  court 
havtogclrouit-oonrt powers.  If  continued  as  sucb 
by  the  circuit  oourt  afterwards  established  In 
that  diBtrtot,  la  an  ofDoer  de  facto,  even  If  not  ex- 
pressly reappointed. 

8.  An  Instruction  on  a  murder  trial  that  flight 
taMs  a  preiumpUoa  of  v nllt  and  Js  a  sUent  ad- 
mlBBfon  that  defendant  Is  unable  or  unirilUnfr  to 
taoe.the  ease  against  bim  la  erroneous. 

[No.  889.] 

submitted  October  M,  1896.    Decided  January 

4.  1897. 

IN  ERROR  to  the  Circuit  Court  of  tbe 
United  8tat<>s  for  tbe  Western  District  of 
Arkansas  to  review  a  judumeot  convicllag 
Henry  Starr  of  the  crime  of  murder.  liecerted, 
and  case  lemanded  with  directions  for  a  new 
trial. 

See  same  case,  153  U.  3. 814  (88:  727). 
Tbe  facts  are  stated  in  the  opinion. 
Jfr.  A.  H.  Oarlaad  for  plaintiff  in  error, 
Mr.  Holmes  Conxmdi  Solidtor  General, 
for  defendant  io  error. 


NOTB.— A«  to  acts  0/  de  fcuAo  oJRwn,  wAsft  vaUd, 
see  note  to  Huasey  v.  Smith.  211:  S14. 

Am  to  grant  bv  officer  presumed  cnuhoriiud,  see 
note  to  Onlted  8tatesv.Perobeman,8:0[)i. 

In  criminal  eate,  right  of  pritoner  to  be  preaent 
during  his  trial,  and  nernsttv  0/  Ml  being  preaent; 
record  must  sftow  that  he  teas  present,— see  note  to 
Lewis  V.  1TnUed.States,  SB:  lOlL 
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Mr.  Justice  White  delivered  the  opinion 
of  the  court : 

On  a  former  trial  for  the  crime  of  murder, 
the  plaintiff  in  error>wa8  found  guilty  and 
aentesced.  and  the  conviction  was  by  this 
oourt  reversed.  Starr  t.  United  States,  IBS 
U.  8.  014  [38 :  841] .  The  case  is  aeain  here. 
In  consequeDce  of  a  second  conTlction,  to  re- 
view which  a  writ  of  error  was  sued  out. 

In  the  course  of  the  first  trial  below  the 
accused  objected  to  the  admlnlbility  of  a 
certain  warrant.  The  mttter  was  tboa  stated 
In  the  record : 

The  Court.   If  yoa  want  to  urge  this  ob- 

tectton  (i.  absence  of  a  seal),  I  want  to 
;now  the  law  you  refer  to.  If  you  haven't 
ftot  any  law,  say  so.  The  court  decides  that 
the  paper  is  competent,  unless  you  deny  the 
■ignatuie.  What  do  yoa  say  as  to  the  signa- 
ture 7 

Hr.  Cravens  (of  counsel  for  defendant). 
We  do  not  deny  that. 

The  Court.  Mr.  Stenographer,  let  the  rec* 
ord  show  that  the  signature  to  this  paper  Is 
admitted  by  counsel  for  the  defendant  to  be 
the  slfcnAture  of  Stephen  Wheeler. 

The  Court  (to  counsel  for  defendant).  Do 
you  admit  his  office— that  he  U  United  States 
commissioner  for  the  weiteni  district  of  Ar- 
kansas t 

Mr.  Cravens  (of  counsel  for  defendant). 
We  do  not  deny  he  Is  a  United  States  com- 
missioner, but  we  simply  make  Uils  point : 
In  Rpeaking  as  such  commissioner  he  most 
speak  with  nls  seal.  I  am  frank  enough  to 
state  to  the  court  that  I  am  not  entirely  satis- 
fled  about  our  position  myself,  but  I  am  un- 
der the  Impression  that  we  are  sustained  by 
the  law. 

The  Court.  Hr.  Bteoographer,  let  the  rec- 
ord show  that  It  is  admitted  by  tbe  counsel 
for  the  defendant  that  Stephen  Wheeler  was 
a  United  States  commissioner  for  the  western 
620]  'district  of  Arkansas  at  the  time  of  the 
issuance  of  this  writ,  and  is  now  such  commis- 
sioner, and  the  signature  to  this  writ  is  bis 
signature,  but  that  defendant  denies  the  au- 
thenticity of  the  writ  because  the  commis- 
sioner's seal  Is  not  on  it. 

Hr.  Craveos  (of  counsel  for  defendant). 
Tea,  sir ;  that  Is  the  point  we  make  on  it, 
and  it  being  admitted  by  the  oourt  we  save 
an  exception  to  its  admission. 

It  was  therefore  apparent  that  the  objection 
addressed  itself  solely  to  tbe  want  of  a  seal, 
and  not  only  did  not  question  the  capacity 
of  tbe  officer  by  whom  the  warrant  purported 
to  be  issued,  but  on  the  contrarv  expressly 
admitted, it.  Notwithstanding  this  fact  when 
the  case  was  previously  here  it  was  contended 
in  argument  that  the  court  below  erred  In 
tidmitting  the  warrant,  not  only  because  it 
was  without  a  seal,  but  because  the  officer 
by  whom  It  was  Issued  was  without  capacity 
to  have  done  so.  The  question  of  the  want 
of  a  seal  was  held  to  be  untenable,  but  the 
frivolous  attempt  to  predicate  error  because 
of  the  want  of  the  capacity  of  tbe  officer 
when  such  authority  was  admitted  on  the 
face  of  the  record  was  deemed  unworthy  of 
notice,  and  was  therefore  Ignored.  On  the 
S7S 
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second  trial  the  admission  of  tbe  warrant 
was  again  objected  to  ai  follows: 

Hr.  W.  H.  H.  Clayton  (of  ooansel  for 
defendant).  The  ground  of  objectlim  is,  If 
your  honor  please,  of  course  we  make  no  ob- 
jection to  the  fact  that  it  has  no  seal,  but 
we  object  to  It  because  It  does  not  purport 
to  be  issued  by  any  officer  authorised  to  is- 
sue a  warnmt  of  arrest.  Tbe  warrant  Is 
signed  "Ste^ien  Wheeler,  Oonmissioner  U. 
S.  Court,  Western  District  of  Arkansas.* 
Tbe  statute  of  the  United  States  ou  this  sub- 
ject gives  a  name  to  the  commissioner  who  has 
a  ri^t  to  Issue  such  warrant,  and  that  name 
is  "commissioner  of  tbe  circuit  court,"  and 
the  statute  says  he  shall  be  called  by  that 
name.  Now,  this  writ  is  Issued,  not  by  a 
commissioner  of  tbe  circuit  court,  but  by  a 
commissioner  of  the  United  States  court, 
western  district  of  Arkansas.  We  say  there 
is  00  such  officer  as  that  who  Is  authorized 
to  issue  such  a  writ.  There  are  commission- 
ers appointed  by  the  district  court  who  have 
no  authority  to  issue  writs,  and  commission- 
ers of  the  court  of  claims  have  no  such  right. 
The  commissioner  who  has  tbe*rightto[630 
issue  such  a  writ  Is  designated  by  the  statnteas 
"commissioner  of  the  circuit  court,"  and  the 
statute  says  that  he  shall  be  designated  and 
called  by  that  name.  We  lubniit  that  the 
writ  Is  not  In  due  form. 

The  omrnllng  of  this  objeetlon  Is  uslgned 
for  error. 

Passing  consideration  of  the  question 
whether  the  objections  taken  to  the  admis- 
sibility of  tbe  warrant  on  tbe  second  trial 
are  not  concluded  by  the  decision  on  tbe 
previous  writ  of  error,  they  are  manifestly 
without  merit 

The  fact  that  tbe  officer  who  Issued  the 
warrant  affixed  to  bis  signature  the  words 
**  CommlssIODer  United  States  Court,  Western 
District  of  Arkansas,"  did  not  affirmatively 
imply  that  he  was  not  a  commissioner  of  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Arkansas.  It  Is  true  that 
U.  S.  Rev.  Stat,  g  637,  re-enacting  tbe  pro- 
visions of  early  statutes,  providei  that  "each 
circuit  court  may  appoint,  In  different  parts 
of  the  district  for  which  it  is  held,  so  many 
discreet  persons  as  It  may  deem  necessary, 
who  aiiall  be  called  'commissioners  of  toe 
circuit  courts,'  and  shall  exercise  the  pow- 
ers which  are  or  may  be  expressly  conferred 
by  law  upon  commissioners  of  circuit  courts.  * 
But  it  Is  well  known  that  the  term  "United 
States  commissioner"  la  generally  understood 
to  mean  a  commissioner  acting  under  tbe  au- 
thority of  U.  S.  Rev.  Stat,  g  637,  and  that 
the  mere  fact  that  a  person  signs  himself  as 
commissioner  United  States  court  does  not 
imply  that  he  Is  not  a  commissioner  possessed 
of  the  authority  conferred  by  the  section  Juat 
alluded  to.  The  statute  law  itself  contains 
Instances  where  such  commlssioDen  are  de- 
scribed  In  other  than  the  express  language 
of  tbe  section  of  the  law  which  authorizes 
their  appointment.  Thus,  in  the  act  of  Juno 
1,  1878  (17  Stot.  at  L.  198,  chap.  355,  %  14). 
now  U.  S.  Rev.  Stat.  gS  1042,  6396,  a  poor 
convict  seeking  his  dlsenarge  is  authorized 
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to  m*ke  appllcatloD  In  wrttlng  "toanycoiii- 
lolBsioner  of  the  Uaited  States  court  in  the 
diftcrict  where  be  is  Imprisoned. " 

The  recital  io  the  Ijodj  of  the  warrant 
that  tb»  oommiBsloner  was  "appoloted  by 
the  United  States  district  court"  did  not  im- 
ply that  he  waa  not  a  commissioner  of  the  clr- 
ttSllcolt  court.  *ThedfBtTlct  court  for  the 
western  district  of  Arkansas  was  vested  with 
the  circuit  court  power.  U.  8.  ReT.  Stat,  g 
671.  Whilst  by  the  act  of  February  6,  18R8 
(26  But.  at  L.  666),  a  circuit  court  was  es- 
tablished fur  the  western  district  of  Arkan- 
H*.  it  does  not  follow  that  the  commission* 
era  who  were  orlglually  appointed  Inr  the 
district  court,  and  who,  after  the  creation  of 
the  clrcalt  court,  continued  to  be  such  by 
the  approval  of  the  court,  were  not  commla- 
sioners  thereof  because  primarily  appointed 
by  the  district  court.  Clearly,  the  appoint- 
ment of  such  oflBoeta  being  valid  at  the  time 
tbey  were  made  they  were,  Id  any  view.  If 
thereafter  continued  by  the  circuit  court,  dt 
facto  in  the  discharge  of  their  duties  even 
If  their  cootlDuanoe  was  not  evidenced  by 
express  reappointment.  MeDowU  t.  tJnUed 
State*,  ISOU.  8.  506  [40:  STIJ. 

These  Tlewa  dispose  also  of  the  objection 
to  the  admissibility  of  the  affidavit  taken 
befive  the  oommisaioner,  as  it  is  substantially 
predicated  on  grounds  Identical  In  reason 
with  those  made  to  the  warrant. 

All  bnt  one  d  the  remaining  assignments 
of  error  virtually  depend  upon  or  are  con- 
nected with  the  queatlM  of  the  admissibil- 
ity tiT  the  warrant  and  afOdarlt,  and  we  deem 
it  unnecessary  to  consider  them  as  they  will 
not  ht  likely  to  arise  on  the  new  trial  which 
the  result  of  our  consideration  of  another 
assignment  of  error  makes  it  necessary  to 
grant. 

The  ittStructioD  «Iven  by  the  trial  judge 
to  the  jury  upon  the  inferences  to  be  drawn 
Iqr  them  from  flight  was  specifically  objected 
ti^  and  the  objection  was  duly  reserved. 
The  instruction  covered  by  this  exception  is 
as  follows: 

"The  law  says  that  a  man  Is  to  be  judeed 
by  his  consciousness  of  the  right  or  wrong 
of  what  he  does,  to  pome  extent.  If  lie  flees 
from  justice  because  of  that  act,  if  he  goes 
to  a  distant  country  and  is  living  under  an 
assumed  name  because  of  that  fact,  the  law 
says  that  Is  not  in  harmony  with  what  in- 
nocent men  do,  and  jurora  have  a  right 
to  consider  It  as  an  evidence  of  guilt,  be- 
cause be  is  an  eyewitness  to  the  occurrence ; 
be  knows  bow  it  did  tensplrei  he  is  pre- 
sumed to  have  a  onuciousness  of  that  act, 
and  therefore  because  be  does  abscond,  be- 
cause he  does  further  become  a  fugitive  from 
6S2]  justice,  because  *h6  goes  to  a  distant 
state  ana  is  living  under  an  assumed  name,  liv- 
ing so  as  to  conceal  himself,  the  law  says  you 
have  a  right  to  take  that  fact  into  consid- 
eration as  one  from  which  you  may  infer 

Sillt,  a  presumption  of  fact,  the  law  says, 
at  la  proper  for  the  jury  to  take  into  ac- 
count in  passing  upon  the  defendant's  own 
conception  of  the  act  done  by  him.  .  .  . 
It  is  impossible  to  denv  that,  logically 
as  well  aa  luridically,  'flight  la  always 
relevant  orioence  wlien   ofnrsd  by  tlia 
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pnnecutlon,  and  that  it  is  a  silent  admis- 
sion by  the  defendant  that  he  Is  unwilling 
or  unable  to  face  the  case  against  him.  It 
la  in  some  seuse,  feeble  or  strong  aa  the 
case  may  be,  a  confession,  and  it  cornea  Id 
with  other  Incidents,  the  eorpu*  Mteti  beiuK 
proved,  from  which  guilt  may  be  cumula- 
tively inferred." 

The  law  on  the  subject  of  the  weight  to 
be  given  to  the  evidence  of  the  flleht  of  the 
accused  tbua  stated  by  the  trial  court  to  tlie 
jury  for  their  guidance  Is  not  only  substan- 
tially similar,  but,  indeed,  it  Identical  with 
inatnictlona  heretofcve  held  by  this  court  to 
be  fatally  defective.  Albertp  v.  United  Statee, 
183  U.  8.  SOI,  S03  [40:  1058]  :  Hiekoiy  v. 
United  Statet.  160  U.  8.  408  [46:  474].  It 
therefore  differed  from  the  language  held 
not  to  contain  reversible  error  in  AUtn  ▼, 
UniUd  State;  164  U.  8.  403.  [ante,  p.  174], 
The  error  committed  by  the  court  doubtlesa 
resulted  from  the  fact  Uiat  the  case  was  tried 
before  the  ruling  In  either  the  Btdaoiry  Qm 
or  the  Alberts  Gate  was  announced. 

Judgment  reverted  and  case  remanded,  with 
directions  to  giant  a  new  trial. 


Bb  ATLANTIC  CTTT  RAILROAD  [638 
COHPAITS'.  PttmoMr. 

(See  B.  a  RspOTlM^  ed.  flBMiU 

MandammMt  vAen  net  grmtei—^^eetim  to  ju- 
ritdietion. 

1.  Btaodamuswill  not  be  granted  to  compel  the 
olroalt  court  of  the  UniteA  Btatea  to  dlsmias  a 
suit  for  lack  of  JurfmUotlon  of  Che  defendant,  and 
TO  vacate  an  order  overrulliiB  a  demurrer  raisloa 
the  question  ot  Junsdlotlon.  shioe.  It  a  decree 
Should  pass  avalnst  the  defendant,  he  has  Ua 
remedy  hy  appesL 

SL  An  objection  to  the  JorMlctton  presented  br 
flllnK  a  demurrer  for  the  special  and  slnirle  pur- 
pose of  nlslnsr  It  Is  not  waived  by  answering  to 
the  merits  when  the  demaner  Is  overruled. 

Submitted  Deember  7,  1896.  Dedda  Janvary 
4,JS97. 

APPLICATION  forleavetoflle  a  petition  for 
writ  of  mandamus  to  the  judges  of  the 
Circuit  Court  of  the  United  Suu-s  for  the 
Eastern  District  of  Pennsylvania,  commanding 
them  to  dismiss  a  solt  brought  by  the  Union 
Switch  A  Blgoal  Company  et  at.,  afialnst  the 
Atlantic  City  Railroad  Company,  et  at.,  for 
Infringement  of  letters  pstenL  Denied, 
The  facts  are  stated  Id  the  opinion. 
Mr.  Wm.  HonntoB  KeayoB  for  pe- 
titioner. 

Hr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

This  Ib  an  application  for  leave  to  file  a  petl- 
Uon  for  B  writ  of  mamlftmus.  The  petition 
states  that  tbeAllaotlc  City  Railroad  Company 


Norm.— As  to  when  fltondamua  wtR  (aru«,  aee  note 
to  U'Clanr  V.  Sllllman,  4: 263. 

Am  to  mandomat  to  control  infertor  eourti;  dteere- 
tfon.— seeouteto  Jb!  ports  IIorBan.9:  IK. 
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to  a  oorpontlon  created.  orgKoIzed,  and  exist-' 
log  under  the  laws  of  the  stale  of  New  Jersey; 
that  May  20, 1896.  a  hill  in  equity  was  filed  by 
the  Union  Switch  &  Signal  Company  aod  the 
Fidelity  Title  &  Trust  Company,  corporations 
organized  and  existing  under  the  laws  of 
PeDDsylTaota,  ag^sc  petlUoner  and  Joaeph 
8.  Harris,  its  preddeol,  defendants,  in  Ute 
United  States  circuit  court  for  the  eastern  dis- 
pel of  PennsyWania,  for  the  alleged  infringe- 
ment of  certain  letters  patent  for  improvements 
In  electrical  itgaaliag  apparatus:  tnat  July  6, 

1896,  petitioner  appeared  specially  for  the  pur- 
pose of  objecting  to  the  Jurisdiction  of  the 
court,  and,  on  Augusts,  filed  a  demurrer  rais- 
ing the  Question,  and  on  the  same  d»  d^end- 
ant  Harris  also  filed  a  demurrer  to  toe  bill  of 
complaint;  that  petitioner's  demurrer  was 
overruled  and  defi-ndunt  Harris  was  granted 
permission  to  withdraw  his  demurrer,  if  he  bo 
elected. 

That  by  virtue  of  the  order  overruling  the 
demurrer  petitions  la  required,  "as  It  u  ad- 
vised and  believes,  to  enter  a  general  appear- 
ance by  the  28th  day  of  December, 1896,and  file 
034]*  an  answer  by  the  4th  day  of  January, 

1897,  or  within  other  reasonable  time  fixed  by 
the  court,  or  an  interlocutory  decree  will  be  is- 
sued against  it  directing  the  Issuance  of  an  in- 
junction  against  it  and  awarding  damages  and 
cosis  and  an  accounting."  That  petitioner  has 
a  defense  on  the  merits  which  is  an  adequate 
and  complete  answer  to  the  bill;  "that  it  u  ad- 
vised and  believes  that  it  baa  no  adequate  rem- 
edy by  appeal;"  and  "that  if  It  enters  a  general 
appearance  or  files  an  answer  In  said  case  it 
will  thereby  and  by  that  act  and  fact  forever 
waive  all  objectloo  to  the  jurisdiction  of  said 
court,  and  this  court  vrlU  ba  forever  ousted  of 
its  jurisdiction  to  determine  tbe  jurisdiction 
of  said  court  in  said  case,  and  that  accord- 
ingly your  petitioner  has  no  adequate  remedy 
unless  this  court  will  grant  tbe  mandamus  as 
herein  petitioned." 

Ttie  prayer  was  for  a  writ  of  mandamus  di- 
rected to  the  judges  of  the  circuit  court  of  tbe 
United  States  for  the  eastern  district  of  Penn* 
sylvania.  commanding  them  to  dismiss.  *'as 
against  your  petllluDer,"  the  bit)  of  complaint 
in  the  suit,  and  "to  vacate  as  against  your  pe- 
titioner, the  said  order  of  November  'H,  1896, 
overruling  tbe  aald  demurrer  of  your  peti- 
tioner, and  to  enter  a  decree  to  that  effeet,  all 
as  prayed  for." 

Copies  of  the  bill  of  complaint,  tbe  special 
appearance,  the  demurrer,  and  of  the  order 
overruling  the  demurrer,  and  frranting  leave 
to  withdraw  the  demurrer  of  Harris  without 
prejudice,  were  annexed.  The  bill  of  com- 
plaiut  showed  complainants  to  be  corporations 
of  Pennsylvania  and  citizens  thereof;  the  de- 
fendant, the  Atlantic  City  Railroad  Company, 
to  be  a  corporation  and  citizen  of  New  Jersey, 
having  its  principal  office  at  Philadelphia,  and 
defendant  Harrla  lis  president,  to  be  a  citizen 
of  Pennsylvania. 

Petitioner's  demurrer  showed  for  cause 
"that  It  appcara  upon  the  face  of  said  bill  of 
complaint  that  this  court  has  no  jurisdiction 
over  the  person  of  this  defendant,  tbe  Atlantic 
dty  Railroad  Company,  as  it  appears  upon  the 
face  of  the  said  bill  of  complaint  that  this  de- 
fendant is  not  an  inhabitant  or  citizen  M  th« 
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eastern  district  of  Penn^lvanla  m  *the 
state  of  Pennsylvania,  but  Is  an  Inhabitant  and 
citizen  of  Uie  district  and  state  of  New  Jersey." 

The  general  power  of  the  court  to  iasue  a 
writ  of  mandamus  td  an  inferior  court,  to  take 
jurisdiction  of  a  cause  when  it  refuses  to  do 
so,  is  settled  by  a  long  train  of  decisions:  but 
mandamus  only  lies,  as  a  general  rule,  where 
there  is  no  other  adequate  remedy;  nor  can  it 
be  availed  of  as  a  writ  of  error.  Sis  parte 
Finntjfttania  Oo.  187  V.  S.  451  {84:  7881;  Jfor- 
ri$t>n  v.  JDittriet  Oniri  cf  XJ.  S.  147  U.  S.  U 
[87:  601:  JSX  parts  Dea  Mointt  tt  M.  B.  Oa. 
108  U.  8.  794  [26:  4611;  Bx  parte  Battmen  A 
0.  .5.  Cb.  108  U.  a  666  [37:  8131. 

InBeSohont.  150  U.  &  658  [87:  ISllI,  the 
bill  was  filed  In  the  circuit  court  vi  the  United 
States  for  the  southern  dbtrict  of  New  Toik 
against  a  corporation  and  certain  other  defend- 
ants, and  was  dismissed  against  the  corporation 
for  want  of  Jurisdiction.  From  that  order 
complainant  tookanappealtothiscourt.  which 
was  dismissed  for  want  of  jurisdiction  because 
the  order,  not  disposing  of  the  case  as  to  sJl 
the  defendants,  was  not  a  final  decree  from 
which  an  appeal  would  lie.  HoKortt  v.  Ham- 
burg-American Packet  Oo.  148  U.  B.  263  [87: 
448].  Thereupon  an  application  was  made  to 
this  court  for  leave  to  file  a  petition  for  a  writ 
of  mandamus  to  the  judges  of  the  circuit  court 
to  take  jurisdiction  and  to  proceed  against  the 
company  in  the  auit.  Leave  was  granted  and 
a  rule  to  show  cause  entered  thereon,  upon  tbe 
return  to  which  the  writ  of  mandamus  was 
awarded. 

In  this  esse,  however,  the  drcult  court  en* 
tertaioed  jurisdiction  and  the  petitioner  has 
Its  remedy  by  appeal,  if  a  decree  should  pass 
against  It.  The  objection  to  the  jurisdietitm 
presented  by  filing  the  demurrer,  for  tbe  spe* 
clal  and  single  purpose  of  raising  It,  would  not 
be  waived  by  answering  to  the  merits  upon  the 
demurrer  beEuff  overruled.  Southern  Pac  Oo. 
V.  Denum.  146  U.  8.  303  [86:  i»42]. 

To  direct  the  exercise  of  jurisdM^lon  Isqnita 
different  from  a  mandate  not  to  do  so,  and  we 
think  we  should  not  Inlerpoee  at  this  stage  of 
the  case  In  the  manner  desired. 

LeaMdnUd. 


TEXAS  ft  PAOmO  RAILWAY  [686 
COMPANT,  Plff,  in  Brr., 
e. 

CHARLES  HAKTON,  Admr.  of  Via 
Bloom,  Deceased. 

(See  8.  C.  Reporter^  ed..  "Iteos  A  P,  R.  Oo.  v. 
MoomH  Admr»  e»-tiU 

Action  againtt  reeeiver  railroad,  nAen  ^aUd 
againet  the  eompanjf^ttheH  eompang  iiuqr  be 
eued  in  aaeumpeit. 

L  An  action  for  damages  for  penonal  Injuries  re- 
oelved  Dy  a  passenger  on  a  railroad  In  ttte  bandi 
of  a  receiver,  broucbt  against  tbe  receiver  and 
tbe  railroad  oompaoy  and  pendlDg  after  the  res- 
toration or  tbe  proper^  to  It  by  the  receiver.  Is 
not  cut  off  by  failure  to  present  and  prassenM 
tbe  datm  by  Interventhmte  tbe  reoeivenblp  oaae 
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nnder  an  order  reqalrlns  saob  clalou  to  be  pre^ 
NDtad  and  prosecuted  bj  m  oeitaln  date  or  Iw 
tMRed,  wbwe  tbe  propertr  *m  noc  Judioially 
ioM  or  ft  fund  rMllied  tor  dMrtlmtton,  but  was 
restored  bj  tlw  reoelTW  to  tbe  oompuir  eo- 
banoed  Id  value  from  tbe  earalngi  of  tbe  road 
tar  beyond  tbe  otelm  of  plaintiff. 
%  A  rmllroad  oompan  j  wblob  ptoooiea  or  BOqnl- 
eeoee  lo  tlie  wttbdrawal  of  a  reoelrersbtp  and  itae 
dlactaargeof  the  receiver  and  tbe  oaocelatloo  of 
bit  bond,  and  aooepts  tbe  reet<»ation  of  Ita  road 
larrely  eotaaooed  to  value  by  betterments,  may 
be  sued  In  an  eotlon  at  law  on  a  datm  whicb  wsi 
valid  airalnst  tbe  reoeiver.bnt  not  sntisfled  bj  falm 
or  by  tbe  oourt  wblcb  dlsobarged  blm,— at  least 
irtien  ft  does  not  claim  thattiia  amoantof  tbe 
tMttermenti  wm  tm  than  the  deoiand  ned  oo. 

[No.  88.] 

Arffued  and  aubmitUd  October  t9, 1896.  Jk- 
ciM  January  4, 1897. 

IN  £RROR  to  tbe  UDlled  States  Coart  of 
Appeals  for  tbe  Titih  CIrcuft  to  review  a 
Judgmeot  of  that  court  RflSrmiojr  the  judgment 
of  tbe  Circuit  Court  of  the  XTofted  States  for 
damages  for  peraoDcl  Injuries  received  by  one 
Bloom,  wbile  traveling  as  a  paasenecr  on  the 
Texas  A  Pacific  Rallwi^  CompaDv's  road,  In 
•D  actios  brought  by  said  Bloom  and  eootlDaed 
in  Cbarlea  Maaton,  administrator  of  said 
Bloom,  against  said  company  £ta^.  JJtrmed. 
See  same  ease  below.  28  U.  6.  App^  148. 

Statement  by  Ur.  Justice  ShlrMi 
In  January,  1889,one  Bloom,  describioE  her- 
self as  a  resident  of  Lamar  couoty,  Texas, 
brougbtao  action  in  tbe  district  court  of  that 
rouoly  against  tbe  Texas  ft  Pacific  Railroad 
Company  and  Jobo  C.  Brown,  receiver  of  said 
compaDy.  claiming  damsges  for  peraonal  in- 
juries received  while  traveliag  as  a  passenger 
on  said  railroad.  Tbe  railroad  company  and 
Brown,  the  receiver,  respectively  filed  petitions 
for  tbe  removal  of  tlie  suit  Into  the  circuit  court 
of  tbe  United  States  for  the  eastern  district  of 
Texas.  Tbe  district  court  refused  to  grant  the 
removal,  to  which  ruling  tbe  defendants  duly 
excepted.  Pending  tbe  making  up  of  tbe  Is- 
sue. John  C.  Brown,  the  receiver,  died.  Tbe 
trial  resulted  in  a  verdict  and  judgment  In  fa- 
vor of  the  plaintiff  for  the  sum  of  $6,000.  The 
cause  was  then  *  taken  to  tbe  supreme 
court  of  Texas,  where,  for  error  of  tbe  district 
court  In  refusing  tbe  petition  for  removal,  the 
judgment  was  reversed  and  the  cause  was  re- 
manded. 

In  June,  1898,  tbe  case  came  for  trial  in  the 
circuit  court  of  tbe  United  States,  and  tbe 
plalntifl!  recovered  a  verdict  and  judgment  for 
tbe  sum  of  $8,000,  and,  oo  a  writ  of  «rror,  that 
judgment  was,  on  January  80,  1894,  afiSrmed 
by  tbe  United  Slates  circuit  court  of  appeals 
for  tbe  fifth  circuit.  38  U.  S.  App.  14a  The 
case  was  then  brought  on  error  to  this  court. 
Tb»  pUntift  Bloom  having  died,  Charles  Man 
tun  entered  an  appearance  as  her  administra- 
tor. 

Memt.  D»Tid  D.  Danem.  Window  8. 
Pierce,  utd  John  P.  X><ZI(m  for  plaintiff  In  error. 

Memt.  James  O.  Dndlaj.  A,  Il.Oartani, 
nnd  R.  0.  ffarjand  for  defendant  In  error. 
104  r.  S.        V.  8..  Book  4t. 


Mr.  Justice  SUtm  delivered  the  oplnltmof 

the  court: 

The  plalnUfTs  original  petition  in  the  dis- 
trict court  of  Lamar  county  disclosed  that  the 
injuries  complained  of  were  received  in  Au- 
gust, 1688,  while  the  railroad  was  in  thehands 
of  John  C.  Brown,  receiver,  and  allesed  that 
the  property  of  the  Texas  ft  Bwiflc  Railway 
Company  was  placed  in  the  bands  of  said  John 
C.  Brown  ss  receiver  at  theiostaQceof  tbes^d 
railroad  company  and  for  its  own  benefit,  and 
for  tbe  purpose  of  avoiding  its  trafl^c  liability 
In  the  carrying  of  passengers  and  freight. 
Thepetition  further  allogea  that  the  property 
of  tbe  said  railroad  company  was  never  sold 
by  said  recelverlo  pay  its  debts,  and  was  never 
contemplated  to  be  sold,  and  tbattbeeotlreeam- 
ings  and  current  receipts  of  tbe  said  r^lrowl 
while  In  tbe  bands  of  the  receiver,  amounting 
to  more  than  $3,000,000,  were  applied  to  the 
payment  of  mortgage  debts  and  in  the  better- 
ment of  the  property  of  the  company.  It  also 
alleged  *tbat  by  an  order  made  on  Jlan-  [638 
uary  3, 1880,  b;  the  United  States  circuit  oourt 
for  the  eastern  district  of  Louisiana,  John  O. 
Brown  was  directed  to  make  delivery  unto 
tbe  said  Texas  ft  Pacific  Railway  Companv  of 
all  property,  funds,  and  assets  in  his  banasas 
such  receiver,  and  that  he  be  directed  to  ac- 
count to  said  company  accmding  to  his  ao 
count  filed  and  approved  up  to  June  1, 1888, 
and  for  all  receipts  and  expenditures  liy  him 
received  and  made  since  the  said  June  1, 1888, 
such  delivery  to  be  made  as  of  October  81, 1888; 
and  it  was  further  ordered  that  said  receiver 
be  discharged  on  said  October  81,  1888,  from 
his  receivership  on  payment  of  all  costs  legally 
taxed,  and  thereuHm  his  bond  vacated  and 
canceled.  The  saul  order,  a  copv  of  which 
was  attached  as  an  exhibit  to  plaintiirs  pett 
tlon,  contained  the  f<dlowlng  furthu  provl* 
sions: 

"It  is  further  ordered  that  said  property, 
nevertheless,  shall  be  delivered  to  and  received 
by  said  Texas  &  Pacific  Railway  Company, 
subjected  to  and  charged  with  all  traffic  llabtl' 
Ities  due  to  ctmnecting  lines  and  all  ocmtracts 
for*wblch  said  receiver  is  or  might  be  held  anp 
der  or  in  anv  way  liable,  and  subject  also  to 
any  and  all  judgments  which  have  heretofore 
been  rendered  In  favor  of  Interveners  In  this 
case,  and  whicb  have  not  been  paid,  as  well  as 
to  such  judgments  as  may  be  hereafter  ren- 
dered by  tbe  court  In  favor  of  interveners, 
while  it  retains  the  cases  for  their  determina- 
tion, orinterveners  now  pending  and  undeter- 
mined.or  which  may  be  filed  prior  to  Februair, 
1889,  together  with  needful  expenses  of  de- 
fending  said  claims,  and  upon  the  condition 
that  such  liabilities  and  obligations  of  the  re- 
ceiver, when  so  recognized  and  adjudged,  m» 
be  enforced  against  said  property  In  tbe  tisods 
of  said  ccmpany  or  its  assignees  to  tbe  same 
extent  they  could  have  been  enforced  if  said 
properly  bad  not  been  surrendered  into  the 
possession  of  said  company  and  it  was  still  in 
tbe  bands  of  tbe  court,  and  with  the  further 
condition  that  the  court  may.  If  needful  for 
the  protection  of  the  receiver's  obligations  and 
liabilities  so  recognized  by  this  court,  assume 
possession  of  said  property.  The  bills  in  these 
cases  will  be  retained  for  the  parpose  of  ioves- 
tlg^ing  such  liabilities  and  obligations,  and 
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6391  *for  Buch  other  purposes  u  may  seem 
DeediuL  It  is  ordered  thai  tul  claims  against  the 
receiver  as  such,  up  to  said  October  81, 1888,  be 
presented  and  prosecuted  by  InterTentlon  prior 
to  February  1, 1869,  aud  if  not  so  presented  br 
that  date  that  the  same  be  barred  and  shall 
not  be  a  chaiveon  the  property  of  said  com- 
IHU17.  It  ia  further  orderM  that  the  said  re- 
ceiver adverUse  In  a  dailjr  newspaper  in  New 
Orleans  and  in  Dallas  the  fact  of  his  said  dis- 
cha^  and  a  notice  to  said  clalmaots  to  matte 
claim  within  the  time  aforesaid,  to  wit,  Iwfore 
February  1,  1889,  and  that  he  post  a  printed 
notice  01  similar jpurport  la  the  station  houses 
of  said  nilway. 

The  lint  contention  on  bdialf  of  the  plain- 
tiff In  error  is  that,  aa  whateTer  claim  plaintiff 
acquired  by  reason  of  her  Injury  was  one  not 
affainst  the  defendant  company  but  against 
the  receiver  operating  the  road  at  the  time  un- 
der ttie  orders  of  the  court  appointing  him,  and 
as  it  waa  within  the  power  of  such  court,  00 
termioatlag  the  reoeiTership,  to  malte  and  pro- 
vide for  settlemeat  of  all  claims  of  parties 
against  such  receiver  growing  out  of  bis  opera- 
tion of  the  road,  and  aa,  in  the  present  instance, 
by  Ita  order,  the  circuit  court  bad  made  such 
provi^on  by  directing  that  all  claims  against 
the  receiver  should  be  presented  and  prose- 
cuted by  iotorvention  prior  to  February  1, 
1889.  and  that,  if  not  ao  presented  by  that 
date,  the  same  be  barrea  and  shall  not  be 
a  c^rge  00  the  property  of  said  company,  and 
that  as  the  plaintiff  did  not  eo  present  or  pros- 
ecute her  clalin.  she  was  thereby  precluded 
from  maintaining  an  action  ^puiiit  the  com- 
pany. 

Undoubtedly,  If  thb  woe  a  controversy  be- 
tween a  party  wlioae  claim  originated  while  a 
railroad  was  in  the  control  of  a  receiver  ap- 
pointed during  a  foreclosure  suit  and  a  pur- 
chaser at  a  judicial  sale  decreed  under  that 

Eroceediuff,  the  plaintiff's  proposition  would 
e  a  sound  one.  If  the  property  sequestrated 
had  gone  to  sale  and  a  fund  had  been  thus 
realized  for  distribution,  then,  upon  notice 
appropriate  to  proceedings  >n  tvm,  such  a 
CHumant  would.  In  the  absence  of  speclat^d 
nousual  circumstances,  have  lieen  l)ound  by 
the  disposition  so  made. 

But  the  nresent  case  Is  one  in  which  no  ju- 
04O]ilicial  sale  was'madeand  no  fund  realized 
for  distribution  by  final  decree  after  notice  to 
andahearingoftbosebavingclaimsagi^oBtthe 
fund.  It  was  not  the  ordinary  case  of  a  sale 
and  purchase  in  which  compliance  with  stipu- 
lated conditions  forms  part  of  the  considera- 
tion, and  in  which  the  extetft  of  the  burdens 
assumed  Is  defined.  Here  the  railroad  and  Its 
appurtenances,  whose  value  was  largely  en- 
hanced during  the  pendency  of  the  recelver- 
riilp,  were  returned  to  the  posaessloa  of  the 
railroad  company;  and  while  It  was  proper  for 
the  court.  In  order  to  protect  ita  receiver,  to 
make  an  order  for  those  who  had  claims 
asainst  bim  to  brinjc  tbem  forward  for  dlspo- 
aUloD,  It  by  no  means  follows  that  the  com- 
pany took  back  Its  property  free 'from  all 
claimB  that  may  have  originated  during  the  re- 
oeivershlp.  Such  might  be  the  case  if  the 
claim  originated  in  some  persoual  dellnqueQcy 
of  the  rwdver  for  which  he  and  his  boods- 
BMO  could  be  held  reqiondUe.  Bnt  where  the 
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cliUm  waa  incidental  to  the  ordinary  nunage* 
ment  of  the  railroad,  not  attributable  to  per- 
sonal misconduct  of  the  reoelver,  and  where 
the  court  which  had  appointed  the  receiver 
had  not  been  put  in  possession  of  a  fund  by  a 
foreclosure  sale,  but  bad,  at  the  request  of  the 
company  and  Its  mortgage  creditors,  restored 
its  property  to  the  railroad  company  wbUe 
such  a  clidm  was  peudlng,  we  are  unable  to 
concede  that  an  order  of  the  kind  that  waa 
made  in  this  case  precluded  the  plaintiff  from 
enforcing  her  claim.  There  la  present  no  ele 
moot  of  estoppel  in  favor  of  the  railroad  com- 
pany; for  the  plaintifTs  judgment,  obtained 
after  a  trial  In  which  the  company^  defuse 
on  the  merits  waa  fully  heard,  would  have  to 
be  paid,  and  It  would  be  a  matter  of  indiffer- 
ence, so  far  as  the  pecuniary  result  is  con- 
cerned, whether  the  claim  waa  satisfied  by  the 
action  of  the  court  when  discharging  its  re- 
ceiver, or  by  remedial  proceedings  aciinst  the 
company  after  the  foreclosure  aolt  bad  been 
abandoned. 

We  think  the  ortjer  in  question,  fairly  in- 
terpreted, meant  that  the  court,  when  about 
to  release  the  receiver  and  bis  bondsmen  by  a  de- 
termination of  the  foreclosure  proceedings  and 
a  discbarge  of  the  receiver,  gave  an  oppurtuo- 
Ity  to  those  who  had  claims  to  present  them; 
but  that,  after  February  1,  •1889,  those  [641 
who  bad  not  Intervened  would  cease  to  be  en- 
titled to  resort  to  the  circuit  court  Id  the  equity 
suit,  and  would  be  remitted  to  such  other  rem- 
edies as  might  be  within  thetr  reach. 

Such  was  the  view  of  the  nature  of  this 
order  that  was  taken  by  this  court  in  the  case 
of  Texat  A  P.  B.  Co.  v.  Jcliiuon,  151 U.  S.  81 
[88: 81],  which  waaa  case  Involving  the  aame 
proceediags  which  are  now  underconsideration. 

It  was  Indisputably  shown  at  the  trial,  by 
the  testimony  of  the  receiver  himself,  that  the 
earnings  of  the  railroad  while  operated  by  htm 
largely  exceeded  the  expenses,  and  that  a  very 
large  sum  wasappliedby  him  to  improvements 
and  new  equipments,  so  that  "the  road  waa 
turned  over  to  the  company  Is  far  better  con- 
dition and  more  valuable  by  far  than  when 
placed  in  the  hands  of  the  receiver." 

Such  a  state  of  facU  certainly  disci oees  an 
equitable  claim  against  the  railroad  on  behalf 
of  the  plaintiff  below. 

But  the  very  fact  that  the  claim  Is  an  equi- 
table one  \a  made  the  basis  of  another  conten- 
tion by  the  plaintiff  Id  error,  and  which  la  thus 
expressed  in  the  second  assignment  of  error: 

"The  circuit  court  of  appeals  erred  In  Ita 
judgment  aflarming  the  judgment  of  the  cir- 
cuit court  in  overruling  the  general  demurrer 
presented  by  the  plaintiff  In  error  to  the  petl 
tlon  of  the  defendant  in  error,  for  the  reason 
that  the  maUera  alleged  In  said  petition,  If  true 
aa  ataled,  disclose  no  cause  of  action  at  com- 
mon law  agaioBt  plalnlifl  In  error,  nor  any 
personid  liability  on  the  part  of  plaintiff  In  er- 
ror to  defendant  In  error  such  as  could  support 
an  action  at  common  law  in  said  court;  but,  if 
any  cause  of  action  or  right  in  defendantln 
error  was  ^own  by  such  pleading,  it  was  of 
an  equitable  nature — to  wit.an  equitable  lien  on 
thepropertyof  plaintiff  Inerror — antldefendant 
Id  error's  remedy  was  an  cqultaMe  one  against 
such  property,  and  not  by  a  suit  at  common 
law  for  a  persoDai  jodgmeat  against  the  plaio- 
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tilt  Id  error,  and,  tMcauM  the  right  asserted  bj 
defeadant  to  error,  and  her  remedies  therefor 
could  only  be  adjudicated  and  plead  upon  the 
equity  slae  of  eaid  court  and  by  an  appeal  to 
■aid  court  sitttDC  as  a  court  of  chancery." 

Id  BUBtaiiiing  tbiB  assignnieQt,  the  couDsel  for 
642]  the  plaiotifF  *in  error  complain  of  what 
Is  called  a  misapprehension  by  the  circuit  court 
ot  appeals  of  the  case  of  Texas  A  P.  B.  Co.  t. 
Johnton,  151 U.  a  61  [38-  81],  and  they  seek 
to  distinguish  that  from  the  preeeut  case  by 
calling  attention  to  the  fact  that  the  former 
ease  came  here  by  way  of  a  writ  of  error  to 
the  supreme  court  of  the  state  of  Texas,  and  to 
the  other  fact  that  there  was  evidence  In  the 
Johnxm  Gate  tending  to  show  that  the  recelrer 
was  appointed  at  the  lastigatlon  of  the  rati  way 
company  and  Id  order  to  enable  it  to  improve 
ita  property  faj  makinc  repalra  to  Its  track 
and  additions  to  Ita  rolling  stock  by  using 
therefor  the  earnings  of  the  company  during 
the  receivership. 

It  Is  true  that,  in  meeting  the  argument  that 
a  personal  Judgment  could  not  be  rendered 
against  the  railway  company  because  It  was 
not  Itoble  for  acts  oommlttcd  by  the  recetvflr, 
this  court  said  In  the  Johtwm  Cam  that  anch  a 
question  was  "one  of  general  law,  and  for  the 
state  court  to  pass  upon."  Kevertbeless,  this 
court,  in  reviewing  the  decision  of  tbe'state 
court,  said: 

"In  the  view  of  that  court  a  railway  com- 
pany might  be  held  directly  liable  when  a  re- 
ceiver is  appointed  In  an  amicable  suit  at  the 
instigation  of  the  company  and  for  the  com- 
pany's own  purposes,  and.  these  purposes 
being  accomplished,  the  property  Is  returned 
to  its  owner,  the  rights  of  no  third  persons  or 
puTCbaserslntervemng,  upon  the  ground  that 
the  acts  of  the  receiver  might  well  be  regarded 
as  the  actsof  Itsowo  servant,  rather  than  those 
of  an  officer  of  the  conrt,  which,  under  such 
drcumsunces,  he  would  only  be  suft  motto. 
But  as  the  court  did  not  feel  auUiorlaed  to  enter- 
tain a  conclusion  which  might  carry  the  Impli- 
cation that  this  recelvershrp  would  have  been 
created  or  coDtloued,  although  ita  object  bad 
only  been  to  place  the  property  temporarily 
beyond  the  reach  of  creditors  until  U  could  be 
augmented  In  value  by  Improvements  made 
fromeamlngatiDdertheprotecttonof  the  court, 
that  rule  was  not  applied  In  this  case.  Tbe 
company  was  bela  liable  upon  the  distinct 
ground  that  the  earnings  of  tbe  road  were  sub- 
ject to  the  payment  of  claims  fordamsges,  and 
that  as,  in  this  instance,  such  earnings,  to  an  ex- 
643]tent  far  greater  than  sufficient  to  pay*ihe 
plitlmiff,  had  been  diverted  into  betterments, 
of  which  tbe  company  had  the  benefit,  it  must 
respond  directly  for  the  claim.  This  was  so 
by  reason  of  tbe  statute  (Tex.  Laws  1H87,  chap. 
181,  p.  1^.  g6)aDd,  irrespective  of  sutnle.  on 
equitable  princlfdes  applicable  under  the 
facu," 

But  although  this  court,  in  the  Jehnton  Que. 
chose  to  rest  Tts  decision  upon  the  well-settled 
ground  that  the  declsioQ  of  tbe  state  court  in 
the  coDitruction  of  state  statutes  is  binding 
on  this  court,  no  disapproval  was  suggested  or 
Implied  of  the  reasonlne  of  the  state  court 
And  with  a  similar  questTon  now  befora  ui, 
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In  a  case  brought  from  a  circuit  court  of  the 
United  States,  we  sea  no  reason  to  reach  a 
different  conclnslon. 

It  will  be  observed  that  In  this  branch  of  the 
case  the  plaintiff  in  error  Is  conceding  that  the 
plaintiff  below  bad  a  good  cause  of  acUou 
against  the  receiver;  that  she  was  not  bound 
to  prosecute  her  claim  as  part  of  tbe  foreclo- 
sure proceedings;  and  that  the  earnings 
of  the  railroad,  to  an  amount  largely  ex- 
ceeding the  claim,  had  been  diverted  by  tbe 
receiver  to  beuerments.  But  tbe  contention 
Is  that  the  plaiotiff's  remedy,  in  such  circum- 
stances was  by  proceedings  in  equity.  This 
coDlentlon  is  founded  on  the  proposition  that 
the  plaintiff's  right  to  a  remedv  is  solely  upon 
thegronnd  that  the  Income  of  the  road  while 
In  the  bands  of  the  receiver  bad  been  applied 
to  tbe  improvement  of  the  road,  and  it  is  ar- 
gued that  such  a  remedy  cannot  go  beyond- 
tbe  amount  of  the  Income  so  applied,  and  that 
tbe  plaintiff  must  therefore  foflow  Uio  fund  In 
equity,  and  is  not  entitled  tosue  and  obtain  a 
peFTonat  Judgment  against  tbe  holder  of  the 
fund,  that  la,  tbe  railroad  company  In  possea- 
sfcm  of  the  railroad  Increased  in  value  by  the 
betterments. 

There  la  a  general  jwlnclple  that  a  party 
having  a  tight  to  resort  to  a  fund  In  tbe  hands 
of  a  receiver  or  trustee  may  have  the  aid  of  a 
court  of  equity  in  following  that  fund,  where 
it  has  been  improperly  mingled  with  other 
funds,  or  has  been  invested  In  property  in 
which  third  persons  have  an  interest. 
That  is  a  rule  devised  for  the  benefit  of  tlw 
party  Invoking  it,  but  cannot  be  applied,  as 
we  understand  the  facts  ot  this  case,  to  tbe  det- 
rlmentof  thedefendant  Inerror.  Therailroad 
•company  did  not,  at  the  trial.  pretend[644 
that  the  amount  of  the  beoefils  received  by 
reason  of  tbe  betterments  did  not  reach  the 
amount  of  the  plaintiff's  daim-^ndeed,  the 
receiver's  testimony  showed  that  the  better^ 
mcnts  amounted  to  several  hundred  thousanda 
of  dollars— but  the  company  claimed  then,  as 
they  do  now,  that  the  plaintiff's  only  remedy 
was  in  equity.  It  is  obvious  that  the  only 
right  or  advantage  that  would  accrue  to  the 
nulroad  company,  If  tbe  plaintiff  was  com- 
pelled to  resort  to  an  equitable  proceeding, 
would  be  tbe  opportunity  to  show  that  tbe  bet- 
terments received  were  less  tiian  the  amount 
of  tbe  claim.  The  conduct  of  the  railroad 
company  in  procuring,  or,  at  least,  In  acqulee- 
cIqe  in, the  withdrawal  of  the  receivership,  and 
in  the  discbsrge  of  the  receiver  and  tbe  can- 
celation of  his  bond,  and  In  accepting  the  res- 
toration of  its  road,  largely  Increased  in  value 
by  tbe  betterments,  well  affords  ground  to 
charge  an  assumpsit  of  soch  Talid  claims 
agaiust  tbe  receiver  as  were  not  saUsfled  by 
him  or  by  the  court  which  discharged  him. 
Tbe  company  might,  even  In  such  circum- 
stances,bave'a  right  to  show  that  the  claims 
exceeded  tbeamount  of  the  betterments,  and 
have  the  aid  of  a  court  of  equity  to  restrict  Its 
liability  to  that  amount.  But,  as  we  have 
seen,  it  is  not  pretended  thai  there  la  any  such 
equity  In  the  present  case. 
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UNITED  STATES. 
<Be0  S.  C  Beport«r*B  ed.  6ii-04IU 
Bape—erroneou*  ehw^e—Tioaconaent. 

I,  On  a  trial -for  rape  an  Instmctloo  to  tb«  Jniy 
that  all  tlw  foroe  that  need  be  exercised  la  order 
to  eoMtltnte  tbe  orima  li  the  fnrae  locldeat  to 
the  oomiiilBBtoD  of  the  act  la  enoneoua,  uDleas 
Umlted  to  a  oaae  where  the  woman's  wtU  or  her 
realstaDoe  Iia«  been  overcome  by  (hreata  or  trifrb  t, 
or  abe  baa  beoome  helpleaa  or  unconsdona. 

IL  Soaeoamat,  which  la  a  mere  huk  of  aotiuloa* 
oenoe,  la  not  eDOOfh  to  oonatttute  the  crime  ot 
rape:  and  In  nioh  oaae  the  fOroo  which  la  only 
faatdental  to  tbe  act  llaeU  li  not  Buffldent  to  con- 
atitute  the  cHme. 

&  InaeapltaloaaetheoonTlctknwlDbereTetaed 
If  tbe  oharde  to  the  ]arr  waa  In  aome  of  Ita 
featarea  olearlr  erroneotu  In  law  beoauae  not 
full  enough  on  tbe  aubjeot,  even  tbough  In  some 
pacta  of  the  diacse  a  more  full  and  correct  atate- 
meot  ot  the  law  la  glrtm  aa  It  la  impoaalble  to 
detarmioe  wbloh  of  the  two  itatementa  waa  acted 
upon  b7  tbe  Jnrr. 

[No.  680.] 

SvimitUd  Jkember  IS.  1896,   Deddai  Janu- 
ary 4, 1897. 

IK  ERROR  to  the  Oiicnlt  Court  of  the 
United  Siatea  for  the  Western  District  of 
Arkaosas  to  rpriew  a  judgment  of  that  court 
of  coDTictlon  of  James  Hills  of  tbe  crime  of 
rape;   Reteraed,  and  catue  remanded  for  a 
new  trial. 
The  facts  are  stated  In  tbe  opinion. 
No  counsel  for  plaintiff  in  error. 
Meurs,  J.  M.  DlekliiMii*  Assistant  Attor- 
ney General,  and  E.  8.  ^rUh  for  defendant  in 
error. 

Ur.  Justice  Peekbun  delivered  tlie  opin- 
ion of  the  court : 

The  plaintiff  In  error  was  indicted  in  the 
United  States  district  court  for  the  western 
district  of  Arkansas  at  the  NoTember  term, 
1895,  for  tlie  crime  of  rape  committed  at  the 
Cherokee  Nation,  In  the  Indian  country, 
within  the  western  district  of  Arkansas,  upon 
one  Florenoa  Hendriz,  a  white  woman  and 
mt  an  Indfan.  ud  not  s  member  of  any  In- 
dian tribe.  He  waa  duly  arraigned  and 
pleaded  not  guilty,  and  was  tried  upon  the  In- 
dictment at  the  February  term  of  the  district 
court  in  1896,  was  found  guilty  as  charged 
in  the  indictment,  and  sentenced  to  be  hanged 
on  the  2Sd  day  of  June,  1890.  A  writ  of 
error  having  been  allowed,  the  reoord  has 
been  removed  to  this  court  for  review. 

tJpoD  the  trial  the  government  gave  evi- 
dence tending  to  sbow  that  on  the  night  of 
December  7,  1894.  James  P.  Hendrix.  the 
husband  of  tb*  prosecutrix,  occupied  a  home 
witli  her  anA  their  four  young  cblldreo  In 
the  Indian  territory,  about  3  miles  southwest 
of  a  place  called  Foyle.  A  man  named 
Maxwell  was  also  at  the  bouse  that  night. 
Tliey  lived  off  the  public  road  about  |  of 
a  miie.  About  S  o'clock  that  night,  while 
tlie  moon  was  sbinlDg,  the  defendant  rode  op 
to  the  house  and  asked  his  way  to  Kepthart's. 
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He  said  he  was  lost  and  asked  the  husband, 
Hendrix,  if  he  would  please  come  to  the  door 
and  put  him  In  the  rtgbt  direction.  When  the 
witness  opened  the  door  the  defendant  ''put 
bis  gun  00  "him,"  and  told  witness  to[040 
come  nut.  The  prosecutrix  said  **  No ;  you 
are  not  going  out,"  to  which  the  defendant 
answered,  with  an  oath."  Tes;  he  is."  TIm 
husband  had  on  his  night  clothes,  only  draw- 
ers and  shirt,  and  was  barefooted.  The  de- 
fendant, he  says,  threatened  to  kill  him,  and 
told  hlra  to  walk  along  down  the  road,  say- 
ing, "My  name  is  Henry  Starr,"  who  was  a 
notorious  train  robber.  The  husband  was 
then  sent  down  the  road  by  the  defendant  un- 
der threats  to  kill  him  If  he  did  not  go.  and 
after  he  went  tbe  defendant  took  the  woman, 
the  prosecutrix,  and,  as  she  alleged,  by 
threate  compelled  her  to  have  connection 
with  him  twice. 

Upon  the  cross-examination  of  tbe  prose- 
cutrix it  appeared  that  she  was,  at  the  time 
of  tbe  trial,  about  twenty-five  years  old,  and 
that  she  liad  been  married  nine  years.  She 
was  married  at  Ut.  Vernon,  in  Missouri, 
and  from  tltat  time  bad  lived  a  wander! or  life 
with  her  husband,  moving,  as  she  saidT  "so 
often  I  could  not  tell  you  just  euctly  where." 
Her  testimony  in  regard  to  the  commissloa 
of  the  offense  after  the  husband  had  moved 
down  the  road  was  given  In  great  detail, 
which  It  is  not  necessary  to  here  set  forth. 

As  the  verdict  of  the  Jury  is  conclusive 
upon  the  merits  of  tbe  case  It  becomes  of  the 
highest  Importance  that  upon  an  Issue  of  this 
kind,  malnuined  by  evidence,  such  ss  this 
record  presents,  tbe  court  should  charge  the 
Jury  with  accuracv  regarding  the  ingredient* 
of  the  crime  ana  tbe  facts  necessary  to  be 
proved  In  order  to  show  the  guilt  of  tbe  de- 
fendant. No  portion  of  the  charge  of  the 
court,  under  such  circumstances,  can  be  said 
to  be  harmless  if  it  did  not  state  correctly  and 
fully  the  law  applicable  to  the  crime,  even 
although  it  may  oe  urged  that  In  other  nor- 
tions  of  tbe  charge  the  correct  rule  was  laid 
down. 

The  crime  itself  is  one  of  tbe  most  detest* 
able  and  abominable  that  can  be  committed, 
yet  a  charge  of  that  nature  Is  also  one  which 
all  judges  have  recognized  as  easy  to  be  made 
and  hard  to  be  defended  agalo&t ;  and  it  has 
been  said  that  very  great  caution  is  requisite 
upon  all  trials  for  this  crime,  In  order  that  tbe 
natural  indignation  of  men  which  la  aroused 
against  the  perpetrator  of  such  an  outrage 
upOD  a  defenseleas  *woman  may  not  [047 
be  misdirected,  and  the  mere  charge  taken 
for  proper  proof  of  Uie  crime  on  the  port  of 
the  person  on  trial.  The  defendant  In  this 
case  denied  even  being  present  upon  the  oc- 
casion in  question.    The  credibility  of  tbe 

firoflccutrix  was  put  in  issue  by  her  appear- 
ng  on  tbe  stand  as  a  witness,  and  although 
the  jury  might  have  disbelieved  ttie  evidence 
of  the  defendant,  when  he  sald  that  he  was 
not  there  at  all,  yet  thev  were  under  no  legal 
necessity  to  believe  in  full  tbe  account  giveo 
by  the  prosecutrix.  Assuming  tbe  presence 
of  tbe  defendant,  the  jury  had  tbe  right  to 
believe  all  the  testimony  of  tbe  prosecutrix 
or  only  part  of  It ;  that  is,  they  might  have 
1  believed  her  testimony  as  to  the  fact  of  tbe 

tC4  D.  8. 
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eoDDectloD  between  the  defeaduit  and  herself, 
bnc  were  Dot  bound  to  believe  that  it  wu 
axalDBt  her  consent  and  by  the  use  of  force 
overwhelming  in  its  nature  and  berond  her 
power  to  resist,  or  hy  virtue  of  bucd  threats 
against  her  life  or  safety  as  to  overcome  her 
will.  Whether  such  threats  were  made  or 
whether  In  thetr  absence  she  resisted  to  the 
extent  of  her  ability  at  the  time  and  under 
the  circumstances,  was  a  question  for  the- 
jury.  The  prosecutrix  gave  iipon  cross-ex- 
amination a  minute  and  extended  account  of 
the  manner  In  whidi  the  crime  was  committed 
and  of  the  drcumstancea  sofFouoding  its 
commission.  How  much  of  this  testimony 
was  credible  and  what  inferences  ought  to  be 
drawn  from  It  all  were  matters  for  the  sole 
consideration  of  the  jury. 

With  evidence  sacn  as  haa  been  outlined, 
the  court  In  chanlng  the  Jury  lald :  **Th6 
fact  is  that  all  the  force  that  need  be  exer- 
cised, ]f  then  1b  no  consent.  Is  the  force  In- 
cident to  the  commission  of  the  act.  If  there 
Is  nonconsent  of  the  woman,  the  force,  I  say. 
Incident  to  the  commission  of  the  crime  Is 
all  the  force  that  Is  requlrad  to  make  out  this 
element  of  the  crime.*  An  exception  was 
taken  to  the  defloition  of  the  crime  as  given 
by  the  court 

In  this  charge  we  think  the  court  did  not 
explain  fully  enough  so  as  to  be  understood 
by  the  jury  what  constitutes  In  law  noncon- 
sent on  the  part  of  the  woman,  and  what  is 
the  force  necessary  in  sll  cases  of  nonconsent 
to  constitute  this  crime.  He  merely  statml 
048|  that  if  the  woman  did  not  Vive  con- 
sent the  only  force  necessary  to  constitute  the 
crime  in  that  case  was  that  which  was  Inci- 
dent to  the  commission  of  the  act  itself. 
That  is  true  in  a  case  where  the  woman's 
will  or  her  resistance  bad  been  overcome  by 
threats  or  fright,  or  she  had  become  helpless 
or  unconscious,  so  that  while  not  con8en^ 
Ing  she  atin  did  not  resist.  But  the  charge 
In  question  covered  mnch  more  extensive 
ground.  It  covered  the  case  where  no  throats 
were  made;  where  no  active  resistance  was 
overcome ;  where  the  wom&n  was  not  uncon- 
scious, but  where  there  waa  simply  noncon- 
sent on  her  part  and  no  leal  resistance  what- 
ever. Such  nonconsent  as  Uiat  la  no  more 
than  a  mere  lack  of  acquiescence,  and  Is  not 
enough  to  constitute  the  crime  of  rape.  Tak- 
ing all  the  evidence  in  the  case,  the  Jury 
might  have  inferred  Just  that  amount  of  non- 
consent  in  this  case.  Not  that  they  were 
bound  to  do  so,  but  the  question  was  one  for 
them  to  decide.  The  mere  nonconsent  of  a 
female  to  Intercourse  where  she  is  in  posses- 
sion of  her  natural,  mental,  and  physical 
powers,  is  not  overcome  by  numbers  or  ter- 
rified by  threats,  or  in  such  place  and  posi- 
tion that  resistance  would  be  useless,  does 
not  constitute  the  crime  of  rape  on  the  part  of 
the  man  who  has  connection  with  her  under 
anch  clnamstances.  More  force  Is  necessary 
when  that  fs  the  character  of  nonconsent  than 
was  stated  by  the  court  to  be  necessary  to 
make  out  that  element  of  the  crime.  That 
kind  of  nonconsent  Is  not  enough,  nor  Is  the 
force  spoken  of  then  sufficient,  which  U  only 
Incidental  to  the  act  Itself. 
IM  U.S. 


Bishop  In  his  treatise  on  Criminal  Law 
says  that  the  proposition  as  to  the  element  of 
consent,  deduclble  from  the  authorities.  Is 
that  altboufh  the  crime  li  completed  where 
the  connection  takes  place  without  the  con- 
sent of  the  female,  yet  in  the  ordinary  case 
where  the  woman  Is  awake,  of  mature  years, 
of  sound  fflind  and  not  In  fear,  a  failure  to 
oppose  the  carnal  act  is  consent ;  and  though 
she  object  verbally.  If  she  make  no  outcry 
and  no  resistance,  she  by  ber  conduct  con- 
sents, and  the  act  Is  not  rape  in  the  man. 
a  Bishop,  Orlm.  Law,  g  im.  This  Is  con- 
sistent, we  think,  with  mrat  of  the  author- 
ities on  the  subject.  Bee  People  T,  Dohring, 
S9  N.  Y.  874  [17  Am.  Rep.  849],  and.  cases 
there  cited.  In  the  New  York  case  it  was 
*held,  after  an  examination  and  revlew[04:9 
of  the  cases,  that  if  the  woman  at  the  time  was 
conscious,  had  the  possession  of  her  natural, 
mental,  and  physical  powers,  was  not  over- 
come by  numliers  or  terrified  by  threats,  or 
In  such  place  and  position  that  resistance 
would  have  been  useless,  It  must  also  be 
made  to  appear  that  she  did  resist  to  the  ex- 
tent of  her  ability  at  the  time  and  under  the 
circumstances. 

So  where  the  court  stated  that  if  there  was 
no  consent  of  the  woman  the  force  Incident 
to  the  commission  of  the  act  itself  Is  all  that 
Is  required  to  make  out  this  element  of  the 
urime,  the  court  should  have  Included  in  that 
statement  of  the  law  the  kind  of  nonconsent 
which  the  law  declares  Is  necessary  should 
exist.  In  the  cases  mentioned  above  mere 
nonconsent  was  not  enough  nor  waa  the  force 
sDoken  of  sufficient.  Although  It  inay  be 
claimed  that  other  portions  of  the  charge  of 
the  learned  court  stated  correctly  the  law 
with  reference  to  this  particular  case,  yet  we 
cannot  escape  the  fear  that  the  error  above 
pointed  out  may  have  found  lodgment  In  the 
minds  of  the  Jury.  Where  the  evidence  of 
the  commission  of  the  crime  Itself  Imprssso* 
us  as  being  somewhat  unsatisfactory,  and  In 
a  case  where  the  life  of  the  defendant  is  at 
stake,  we  feel  that  It  is  Impossible  to  per- 
mit him  to  be  executed  In  consequence  of  a 
conviction  by  a  jury  under  a  charge  of  the 
court  which,  we  thlnK,  in  some  of  Ita  features 
was  clearly  erroneous  In  law  because  not  full 
enough  on  the  subject  herein  discussed,  even 
though  In  some  parts  of  the  charge  a  more 
full  and  correct  statement  of  the  law  was 
given.  Which  of  the  two  statements  was  re- 
ceived and  acted  upon  by  the  jury  It  Is 
wholly  Impossible  for  this  court  to  deter- 
mine, and  as  oae  of  them  waa  erroneous  in 
not  more  fully  and  definitely  stating  what 
was  the  character  of  Uie  nonconsent  which 
rendered  the  mere  amount  of  force  incident 
to  the  performance  of  the  act  itself  sufficient 
to  constitute  the  crime,  the  judgment  of  death 
must  be  reversed,  and  the  defendant  subjected 
to  another  trial  where  the  rules  of  law  ap- 
plicable to  the  case  shall  Im  correctly  ud 
fuliT  stated  to  the  jury. 

7nt  ju^^mstU  i*  thertfore  rmtmd,  end  the 
cause  remanded,  with  Inatructioni  to  gmnt  a 
new  ttioL 
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660]  I*,  a  OSBORNB,  Ptff.  in  Err^ 

V. 

STATE  OF  FLOBIDA. 

0et  S.  C  Beporter'i  ad.  6SIMIBej 

Onttruetion  2y  ttats  eouri  ef  Mate  ttalute— 
t^fm  company,  ipAm  mi^eet  to  a  tiato  Utenm 
ia»— Federal  quettion. 

L  TiM  ooHtmotioD  br  a  ttate  oomt  vt  •  itate 
UaenM  itatute,  faoidinjr  that  it  doea  Dot  apirir  to 
tbalnteratata  biMtoeaa  or  an  azpreoi  oompanr, 
will  be  foUowvd  br  ttae  FedenU  oourta. 

&  An  ezpraai  oomitanr iiBnbJeottoa  atateUoenae 
tax  OD  Ita  iooal  biutneaB  uader  tbe  Tlorlda  atat- 
ut«  of  June  2,  1808,  as  ooiwcrned  br  tiie  atate 
aupreme  oonrt.  but  need  not  tate  out  a  lloense 
or  par  a  tax  fordotot  Intmraie  boilneaB;  and 
aucb  atatute  la  therefore  valM. 

S.  Ttaaolalmthataatateatatutelmposhigalloanae 
tax  Is  void  because  not  sufllolenUr  determinate, 
deOalte.  and  certain  Id  Ita  oliaraoter.  doea  not  In- 
▼olTe  a  TMoal  question,  and  the  deienntoaclon 
of  the  siaU  oourt  as  to  that  Is  eonoluslv*  apon 
tUieoart. 

[No.  87.] 

^fyuitf  Dteoaitr  8, 1896.  DeeUtd  Janvm  4, 
1897. 

IN  ERROR  to  the  Supreme  Oourt  of  Florida 
to  review  a  judepieDt  of  that  coort  affirm- 
ing an  orderof  the  state  Circuit  Court  remaod- 
iDK  r.  R.  Osborne  to  the  custody  of  the  sheriff 
and  aidjudglDS  his  arrest  to  be  legal  for  refusing 
to  give  n  ^nd  to  appear  and  answer  a  charge 
for  an  alleged  violation  of  a  state  statute  To 
koDwingly  acliog  as  agent  of  an  express  com- 
pany without  having  paid  the  license  provided 
for  Dv  statute,  the  said  order  barine  been  made 
in  baoras  corpus  proceedings.  AJfirmed. 

See  same  caae  below,  88Fla.  1(»  L.  R 
A.  ISO,  4  Inten.  Com.  Rep.  781]. 

Statement  by  Mr.  Justice  PecUuun: 
F.  R.  Osborne,  the  plnintiff  in  error,  was 
arrested  ia  the  state  of  Florida  (or  an  alleged 
violation  of  a  statute  of  tbat  slate  In  knowingly 
acting  as  an  agent,  at  Jacksonville,  for  the 
Southern  Express  Company,  a  corporation 
created  under  the  laws  of  the  state  of  Georgia 
and  doing  business  in  Florida,  without  having 
paid  the  license  provided  for  by  statute.  He 
was  required  to  give  a  bond  for  bis  appearance 
before  the  criminal  court  of  record  of  Duval 
county,  In  the  state  of  Florida,  to  answer  the 
charge,  and  upon  hts  refusal  to  give  the  same 
he  was  committed  to  the  common  Jail  of  the 
county,  there  to  await  trial.  He  then  applied 
to  the  judee  of  the  state  circuit  court  for  a 
writ  of  haSeas  corpus,  and  upon  the  hearing 
his  arrest  was  adjudged  to  be  legal,  and  he 
waa  remanded  to  the  custody  of  the  sherlHT. 
The  case  waa  submitted  to  ue  circuit  court 
upon  an  agreed  statement  of  facts,  as  follows: 
"That  the  said  F.  R.  Osborne  ia  the  agent  of 

VtVTm.—AM  to  inUntaU  eommcres;  regulation  of; 
power  of  Ooagrta:  how  far  ezehisfiM,— see  note  to 
Gloucester  Ferry  Co.  v.  PetmflTlvaaia.  29: 168. 

At  to  iwtoer  of  CotigrtM  to  control  eommerce;  ttaU 
atatMe.  when  voUd  as  being  a  regutatiotntfcommeree; 
lirummen:  vaaOt;  raflwayt;  UUgraph  eompanUt; 
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the  Southern  Express  Company,  and  that  laid 
companv  Is  a  corporation  created,  existing, 
and  being  under  the  laws  of  the  state  of 
Georgia;  that  said  Southern  Express  Com- 
pany Is  doing  a  business  In  the  sute  of  Florida 
ordinarily  done  by  express  companies  in  the 
United  8tate8,of  ferrying  goods  and  freight  for 
hire  from  points  within  the  state  of  Florida  to 
points  in  said  state,  and  also  of  carrying  goods 
and  frelshtB  for  hire  from  points  wi&in  the 
state  of  Florida  to  points  without  the  state  of 
Florida  In  other  states  In  divers  *parta  of  [601 
the  United  States,  and  in  canring  goods  and 
freigbta  for  hire  from  points  In  other  atatea  of 
the  United  States  to  poinu  within  the  state  <4 
Florida,  and  tbat  it  has  been  engaged  In  aocfa 
buslnras  for  more  than  twenty  years,  and  was 
BO  engaged  on  the  8d  day  of  October,  189S; 
that  of  the  business  done  by  the  Sontbem 
Express  Company  9B  per  cent  thereof  ccnslita 
of  trnffle,  oarmog  of  goods  and  freighta  fran 
the  state  of  Florida  Into  other  states,  and 
bringing  and  carrying  from  other  states  of  the 
United  Sutea  to  points  within  the  sUte  of 
Florida,  and  6  per  cent  thereof  conslala  of 
carrying  goods  and  freights  between  points 
whollj  wlUiln  the  state  orFloilda;  that  F.  R. 
Osborne  did  knowingly  act  as  the  agent  of 
said  express  company  on  the  Mday  of  Octobw, 
1898,  In  the  city  of  Jacksonville,  Duval  county, 
Florida,  a  city  having  more  than  IS. 000  inhab- 
itants, the  said  Southern  Express  Company 
having  then  and  then  f^led  and  refused  to 
pay  tM  lloense  tax  m  required  article  IS, 
g  0,  of  an  act  enUtled  *Att  act  for  the  Aasess- 
ment  and  Collection  of  Revenue,'  of  the  laws 
of  Florida,  approved  June  2,  IRSS;  that  the 
Southern  Express  Company  does  buslueaa  in 
and  has  agents  in  more  than  one  town  in  nearly 
every  county  of  the  state,  and  tbat  said  towns 
differ  in  population,  and  tbat  it  has  an  office 
and  agent  and  does  business  in  Polk  county,  _ 
Florida,  in  the  following  incorporated  towns, ' 
with  a  population  as  follows:  Bartow.  1.600 
inhabitants:  Fort  Heade,  600  Inhabitants;  Col- 
umbia, 600  inbabltaols;  Lakeland,  800  Inhab- 
ItanU;  and  Winter  Haven,  200  inhabitants. 
In  Orange  county:  Apopka.  600  inhabitants; 
Orlando,  10,000  lohabltants;  Sanford,  SfiOO 
Inhabitants;  Umatilla,  8,0OOinhabitantB;  Win- 
ter Park.  600  inhabitants;  and  Zellwood.  800 
Inhabitants.  In  Alachua  county:  Campville, 
400 inhabitants;  Archer.  l.^OinhabitaDtn;  Qrove 
Park,  110inhabitaat8;Oainesville,  6,000  inhab- 
itants; Hawthorne,  800  inhabitants;  High 
Springs,  600  inbabitanls;  and  Island  Grove. 
SOO  inhabitants.  In  Duval  county:  Jackson- 
ville, with  a  population  of  over  15,000;  Bald- 
win, 125  Inbabltaats." 

From  the  order  committiD&r  plaintiff  in  entw 
to  the  custody  of  the  sheriff  an  appeal  was 
taken  to  the  supreme  court  of  *tbe  state  [602 
of  Florida,  and  that  court  affirmed  the  order. 
(kbomo  V.  Btato.  38  Fla.  162  [25  L.  R.  A.  ISO, 
4  Inters.  Com.  Rep.  781].  The  plaintiff  in 
error  then  aned  out  a  writ  of  error  from  this 
court. 


state  few  on  eomiMree,  whan  fctoolld,— aae  note  to 

Harmon  v.  Cblnwo,  VH  Sit. 

At  to  fvTiadictlon  of  Federal  ooer  ttaU  courts 
necetrtty  of  Ftdord  quesUon;  tohot  oonrtUutw  Fed- 
eral 9tie«tlon,-see  note  to  Hamhlla  v.Vestera  Land 
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Mr.  John  E.  HartridK*  for  plaintiff  in 
error. 

Mr.  W.  B.  Lamar,  Attorney  General  of 
Florida,  for  defendaDt  io  error. 

Hr.  Juitloe  Peekham  dellrered  the  opinion 
«t  the  court: 

The  criminal  proceedingB  agalnat  the  plain 
tiff  In  error  were  taken  1^  Tirtue  of  a  statute 
of  Florida,  known  ai  chapter  4116,  approved 
June  8, 18w.  The  9th  section  of  that  chapter 
prorfdes  that  "  no  person  shall  engage  in  or 
manage  the  business,  profession,  or  occupation 
mentioned  in  this  section,  unless  a  state  license 
sfaiUl  bave  been  procured  from  the  tax  col 
lector,  which  Ueease  shall  be  Iisned  to  each 
person  on  receipt  of  the  amount  hereinafter 
provided,  together  with  the  county  judge's  fee 
of  26  cents  for  each  license,  and  shRll  be 
signed  by  the  tax  collector  and  the  county 
judge,  and  have  the  county  judge's  seal  upon 
ft.  Counties  and  incorporated  cities  and  towns 
may  impose  such  further  taxes  of  the  same 
kind  upon  the  same  subjects  as  they  may 
deem  proper  when  the  business,  profession,  or 
occupation  shall  be  eomed  hi  within  such 
county,  dty,  or  town.  The  tax  Imposed  by 
such  city,  town,  or  county  shall  not  exceed  60 
per  cent  of  the  state  tax.  But  such  city, 
town,  or  county  may  impose  Uzes  on  any  busi- 
ness, profession,  or  occupation  not  mentioned 
In  tblt  seelion,  when  engaged  In  or  managed 
witbin  such  lAtr,  town,  or  county.  No  license 
shall  be  Issued  for  more  than  one  year,  and  all 
licenses  shall  expire  on  the  let  day  of  October 
of  each  year,  but  fractional  licenses,  except  as 
hereinafter  provided,  may  be  Issued  to  expire 
on  that  day  at  a  proportionate  rate,  estimating 
from  the  1st  day  of  the  month  In  which  the 
license  la  so  issued,  and  all  licenses  may  be 
transfoTed,  with  the  approval  of  the  comp- 
troller, with  the  business  for  which  they  were 
taken  out,  when  there  is  a  bona  fide  eale  and 
transfer  *of  the  property  used  and  em 
ployed  in  the  buslDess  as  stock  in  trade,  but 
such  transferred  license  shall  not  beheld  good 
for  any  longer  time,  or  for  any  other  place, 
than  that  for  which  It  was  oHf^iDally  issued." 

There  are  various  subdivisions  to  this  sec- 
tion not  herein  set  forth,  and  they  enumerate 
divers  occupations  and  professions,  the  mem- 
tiers  of  which  are  required  to  procure  a  license 
and  to  pay  annually  therefor  tlw  amounts 
stated  in  those  subdivisions. 

The  12th  subdivision  provldesp  among  other 
things,  that  "all  express  companies  doing  busi- 
ness In  this  state  shall  pay  la  cities  of  16,00U 
inhabitants  or  more  a  license  tax  of  $300;  In 
cities  of  10,000  to  15.000  inhabitants.  $100; 
in  cities  of  6.000  to  10.000  inbabltanta,  $75;  iu 
cities  of  8,000  to&.OOO  inbabitaots,  $50;  In  cities 
of  1,000  to  8.000  inhabitants.  |S6i  In  towns 
and  viliases  of  leia  than  1,000  and  more  than 
60  Inhabitants,  $10.  Any  express  company 
violating  this  provision,  and  any  person  that 
knowingly  acts  as  agent  for  any  eipress  com- 
pany before  it  has  paid  the  above  tax,  payable 
,  by  such  company,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  t>e 
punished  by  a  fine  of  not  less  than  $50,  or 
confined  in  the  county  jail  not  leas  than  six 
months." 

In  addition  to  the  criminal  penalty  above 
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set  forth,  g  10  provides  that  the  payment  of 
all  licenses  taxed  may  bq  enforced  by  theseis- 
ure  and  sale  of  property  by  the  collector. 

The  plaintiff  in  error  assigns  two  grounds 
upon  which  he  seeks  for  a  reversal  of  the  Judg- 
ment of  the  state  court  One  is  based  upon 
the  allegation  that  the  statute,  so  far  as  re- 
gards the  Southero  Express  Company  or  him- 
self as  ita  agent,  vlolatea  the  commerce  clause 
of  the  Federal  Oonatitutlon,  in  thatitasaumes 
to  regulate  InteAtate  commerce.  The  second 
ground  is  that  the  statute  Is  not  sufficiently  de- 
terminate, definite,  and  certain  in  ita  character 
upon  which  to  ascvtaln  the  amount  to  bo 
paid  for  Mceniei. 

It  may  be  here  aanuned  that  If  the  statute 
applied  to  the  *ezpresB  company  In  re-  [654 
lation  to  its  Interstate  badness,  It  would  be  void 
as  an  attempted  Intttforeoce  with  or  regulatloa 
of  Interstate  commerce. 

The  particular  construction  to  be  given  to 
this  state  statute  is  a  question  for  tne  state 
court  to  deal  with,  and  in  such  a  case  as  this 
we  follow  the  construction  given  by  the  state 
court  to  the  statutes  of  Its  own  state.  Lelflng- 
wU  V.  Warrm.  67  U.  S.  2  Black,  699  [17: 2611; 
Nats  York  v.  WMter.  100  U.  S.  689,  641  [25: 
706j;  Ncbte  v.  MiteMl,  164  U.  8.  867,  vh 
[ante,  473,  478]  and  cases  there  dted. 

The  supreme  court  of  Florida  has  construed 
the  9th  section  of  this  act  and  has  held  la 
express  terms  that  It  does  not  apply  to  or  af- 
fect In  any  manner  the  business  of  this  com- 
pany, which  is  Interstate  In  its  character;  that 
it  applies  to  and  affects  only  its  business 
which  is  done  within  the  state,  or  la,  as  Is 
termed,  "local"  in  Its  character,  and  It  has 
held  that,  under  that  statute,  so  long  as  the  ex- 
press company  confines  Its  opmBons  to  ex- 
press business  that  consists  of  fnterstale  or  for- 
eign commerce,  it  is  wholly  exempt  from  the 
l^slation  In  question.  It  baa  added,  bow- 
ever,  that  under  the  provisions  of  the  statute, 
if  the  company  engage  In  business  within  the 
state  of  a  local  nature  as  distinguished  from 
an  interstate  or  foreign  kind  of  commerce,  It 
becomes  subject  to  tne  statute  so  far  only  as 
concerns  its  local  business^  notwithstanding  It 
may  at  the  same  time  engago  In  Interstate  or 
foreign  commerce.  In  other  words,  this  stat- 
ute as  construed  by  the  supreme  court  of 
Florida  does  not  exempt  the  express  company 
f  rom  taxation  upon  its  business  which  is  solely 
within  the  state,  even  though  at  the  same 
time  the  same  company  may  do  a  business 
which  Is  interstate  in  Ite  character,  and  that  as 
to  the  latter  kind  of  business  the  statute  does 
not  apply  to  or  affect  it  As  thus  construed 
we  have  no  doubt  as  to  the  correctness  of  the 
decision  that  the  act  does  not  In  any  manner 
violate  the  Federal  Constitution. 

The  case  of  OrtUeKer  v.  Kentucky,  141  U.  8. 
47  [85:  6491,  Is  not  In  the  slightest  degree  op- 
posed to  this  view.  The  act  which  was  held 
to  l>e  in  violation  of  the  Federal  Constitution  In 
tliat  case  prohibited  tlie  agent  of  a  foreign  ex- 

f tress  company  from  carrying  on  business  at  all 
o  that  state  without  first 'obtaining  a  11  [655 
cense  from  the  state.  The  company  was  thus 
prevented  from  doing  any  business,  even  of  an 
Interstate  character,  without  obtwning  the  li- 
cense in  question.  Tbe  act  was  held  to  be  n 
regulation  of  Interstate  oommeroo  in  its  npfdl- 
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caUon  to  oorpontluDS  or  Maodatlons  eog«g«d 
in  tlut  btidn«N,  ud  that  nibjeet  wu  held  to  m- 
kmg  excliulTelf  to  national  and  not  itftte  legis- 

UtlOD. 

It  hu  uvrtec  been  held.  howeTer,  that  when 
the  buslneu  of  the  company  which  Is  wholly 
within  the  itate  Is  but  a  mere  iDcldeot  to  Its 
Interstate  buBloeM,  such  fact  would  furolsb 
any  obstacle  to  the  valid  taxation  by  the  state 
of  the  biuIneM  of  the  company  which  It  en- 
tirely local.  So  long  at  the  regulation  as  to 
the  license  or  tantlon  does  not  refer  to  and  is 
not  imposed  upon  the  businen  of  the  com- 
pany which  is  Interstate,  there  Is  no  interfer- 
ence with  that  commerce  by  the  state  statute. 
It  was  stated  by  Mr.  Justice  Bradley,  in  the 
course  of  his  opinion  in  the  Orutehgr  Oa»e, 
that  *'  taxes  en-  license  fees  In  good  faith,  im- 
posed ezcluslTely  on  express  business  carried 
on  wholly  within  the  state,  would  be  open  to 
DO  such  objection,"  vft.,  an  objection  that 
the  tax  or  lieeDse  was  a  regulation  of  or 
that  It  improperly  affected  interstate  com- 
merce. We  hare  no  doabt  that  this  Is  a  cor- 
net statement  of  the  law  In  that  retard.  The 
statate  herein  differs  from  the  cases  where 
statutes  upon  thb  subject  have  been  held  void, 
because  in  those  cases  the  statutes  prohibited 
the  doing  of  any  busioesB  In  the  state  what- 
ever unless  upon  the  payment  of  the  fee  or 
tax.  It  was  said  as  to  those  cases  that  as  the 
law  made  the  payment  of  the  fee  or  the  ob- 
taining of  the  llceose  a  condiUon  to  the  right 
to  do  any  business  whatever,  whether  inter- 
state or  purely  local.  It  was  on  that  account  a 
regulation  of  Interstate  commerce,  and  there- 
fore void.  Here,  however,  under  the  con- 
struction as  given  by  the  state  court,  the  com- 
pany suffers  no  harm  from  the  provldoDS  of 
the  statute.  It  can  conduct  Its  interstate  busi- 
ness wlthoat  paying  the  slightest  heed  to  the 
act,  because  It  does  not  vpty  to  or  in  any  de- 
gree affect  the  company  in  regard  to  that  por- 
tion of  iu  business  which  It  has  the  rtght  to 
conduct  without  resulation  from  the  state. 

The  company  Id  this  case  need  take  out  no  II- 
650jreDse  and  pay  *no  tax  for  doing  interstate 
bnsincas,  and  the  statuta  Is  therefore  valid. 

The  second  groand  for  holding  the  statute 
void  is  that  it  b  not  snfflclently  detarmlnate, 
definite,  and  oertaln  in  Iu  character  upon 
which  to  ascertain  the  amount  to  be  paid  for 
licenses.  This  ground  furnUhes  no  reasoD 
for  Interference  ny  this  court  Whether  the 
statuta  be  sufBcleotly  determinate  or  certain 
in  ita  character  upon  which  to  ascertain  the 
amount  to  be  paid  for  a  license  Is  a  question 
of  the  constmcUon  of  the  state  statute  which 
does  not  necessarily  Involve  a  Federal  ques- 
tion, and  the  determination  of  the  state  court 
as  to  the  proper  coDstructlon  and  sufflclency 
of  such  a  statute  Is  conclusive  upon  us.  The 
learned  counsel  for  ptaintiS  in  error  is  mis 
l^D  in  asstmilng  that  this  court  has  any  more 
power  than  formwly  to  review,  upon  a  writ  of 
error  from  a  state  court,  the  determination  of 
that  court  In  regard  to  the  particular  construc- 
tion to  be  given  to  the  statutes  of  its  own 
state.  The  cases  of  Homer  v.  United  8tatt» 
(No.  2).  148  U.  8.  671  [86:  287],  and  Oarey  v. 
MoutUm  a  T.  0.  R  a>.  ISO  n.  S.  171  [87: 
1041],  have  no  bearing  apoo  this  questiou. 
Tb«y  both  refer  to  the  jurisdiction  of  this 
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court  under  the  6th  section  of  the  act  of 
March  8, 1801,  upon  appeals  or  writa  of  error 
taken  direct  from  the  cfreult  or  district  couru 
of  the  United  States  to  this  court  By  the 
last  subdivision  of  g  6  of  that  act  It  is  pro- 
vided that  "nothing  In  this  act  shall  affect 
the  jurisdlcltoD  of  the  supreme  court  in  cases 
appealed  from  the  hlffbeat  court  of  a  state, 
nwtbe  construction  of  the  statute  providing 
for  the  review  of  such  cases."  The  cases 
above  cited  originated  in  the  dreuit  coorte  of 
the  United  States,  and  were  brought  direct  bv 
appeal  or  writ  of  error  to  this  court.  Tbfs 
case  comes  here  by  writ  of  error  to  the  su 
preme  court  of  a  state,  and  our  jurisdiction 
to  review  that  judgment  Is  embraced  In  U.  S. 
Rev.  Stat,  g  700.  In  exercising  jurisdlctton 
under  that  sectloa  we  do  not  review  such  a 
question  as  Is  here  presented  1^  plaintiff  In 
error. 

Upon  the  construction  given  it  by  the  state 
court  the  statute  does  not  violate  any  provUon 
of  the  Federal  Constitution,  and  tMjvdgmmU 
qf  ^uUemirtUihartifon  affirmed. 


JESS  NOFIRE  0t  al.,  Pljf:  in  Brr.,  [607 

V. 

UNITED  STATEa 
(See  a  a  Reporter's  e4.  607-601) 

Marrii^  Ueeim  -elerk  d«  fa^»—etUan» 

OfternlM  XfatUm. 

L  The  Hut  that  aa  offlohd  marrlaia  Uoanae  waa 
issued  earrles  wltb  tt  a  presumpUon  tiMt  all  ataU 
ntOTT  prerequisites  thereto  bad  been  eonpUed 

wltb. 

IL  A  person  who  is  permitted  by  the  olerk  fcnd  Us 
deputy  to  sign  tlieir  oamrs,  and  bas  <Aarge  of  tbe 
ofllce,  and  transacts  all  tbe  tHnlneaa,  and  whoss 
acts  are  reoogDlBad  br  tbem.  Is  an  offloer  de 
/oeto,  if  Dot de  Jure,  aDdamarrisfeltoenseslgDed 
yaj  blm  In  tbu  clerk's  name  Is  valid. 

A  A  white  man  who  souvbt  to  iMoome  a  dtlBen  of 
tbe  Cherokee  Nattoo  took  all  the  steps  be  aap- 
poeed  neoeasarr  therefor.  ooosMered  himself  sacb 
citizen,  and  whose  dtlsensUp  that  Nation  reoor- 
nlsed  in  his  lifetime  and  sUU  asaens  after  his 
death,  waa  a  oitlzeo  by  adoption  of  that  Nadou 
for  tbe  purpose  of  detemlnlnff  the  Jurlsdiotloa 
of  tbe  otroutt  eonrt  of  an  indlotiiieDt  for  Us 


avhmtua  Dtetmber  15,  2896.   Deeiatd  Janu- 
ary 4,  1897. 

TN  ERROR  to  Uie  arcuit  0>urt  of  tbe 
L  United  States  for  the  Western  District  of 
Arkansas  to  review  a  judgment  of  that  couri 
of  conviction  of  Jess  Nofire  and  John  Noflre 
for  tbe  murder  of  Fred  Rutherford,  at  thu 
Cherokee  Nation,  In  the  Indian  country. 
Retertad,  with  instructions  to  surrender  tb«) 
defendante  to  the  authorities  of  the  Cbarokrc 
Nation. 


Hon.— to  cu^  ef  d*  faeto  «0I«sr,  «Am  eoM, 
see  note  to  Huasey  v.  Smith,  15: 814. 

Am  to  iuruaietum  of  VfOua  sous  drwassMrtds- 
l>e»dtn0onpartie«atidr«8fdciios,seeiioM«D  taorr 
V.  Qreeoougb,  1:  tttk 
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UMb  Nonas  v.  U: 

Tbo  facts  are  stated  io  tbe  opiotOD. 
Ko  couDwl  for  plHintiffs  io  error. 
Mr.  Edward  B.  WUtner,  Awlatant 
AtUffney  Oenenl,  for  defendant  in  error. 

Hr.  Jnstico  Brmrer  delivered  the  opin- 
ion of  the  court : 

PlatntlfFs  in  error  were  Indicted  In  the 
eiroutt  court  of  the  United  States  for  tbe 
western  district  of  ArkaoBas  for  the  murder 
of  Fred  Rutherford  "  at  the  Cherokee  Nation 
in  the  Indian  countir, "  on  December  16, 
1890.  They  were  tried  in  Hay,  1896,  found 
guilty  by  the  Jury,  and,  on  June  13,  the 
Terdict  having  been  austained,  they  wore 
seDtenced  to  be  baDged. 

Tbe  prlDcipal  question,  and  the  only  one  we 
658jaeem  it  ^necessary  to  notice,  is  as  to  tbe 
Jurisdiction  of  the  courL  Tbe  defeodanta 
were  full-blooded  Cherokee  Indiana.  Tbe 
Indictment  charged  that  Rutlierford  was  "  a 
white  man.ud  not  an  Indian, "  but  testimony 
was  offeied  for  the  purpose  of  sbowine  that 
although  a  wblte  man  he  had  been  wlopted 
Into  tbe  Cherokee  Nation,  which.  If  proved, 
would  ouat  tbe  Federal  court  of  Jurisdiction 
within  the  rule  laid  down  in  A^iy  t. 
VniUd  StaUt,  169  U.  S.  408  140:1051J.  In 
that  caM  It  waa  held  that  the  courts  of  the 
Natlcn  have  Jurladlctlon  over  oflenaei  com- 
mitted by  one  Indian  upon  the  pereon  of  an- 
other, and  this  Includes,  by  virtue  of  the 
statutes,  both  Indians  by  birth  and  Indiana 
by  adoption.  The  Cherokee  Nation  claimed 
Jurisdiction  over  the  defendaoto.  This  claim 
waa  dented  by  tbe  circuit  court,  which  held 
that  the  evidence  of  Rutherford's  adoption 
by  tlie  Nation  waa  not  sufficient,  and  that 
therefore  the  United  States  court  bad  Juris- 
diction of  tbe  offense.  An  amendment  in 
1860  tp  S  S  of  article  8  of  tbe  Cherokee  Con- 
stitution gives  tbe  following  definition  of 
citizeDshlp:  "All  native-born  Cberokees, 
all  Indians,  and  whites  legally  members  of 
tbe  Nation  by  adoption,  .  .  .  and  tbeir 
descendants,  who  reside  within  the  llmttB 
of  tbe  Cherokee  Nation,  shall  be  taken  and 
be  deemed  to  be  citizens  of  the  Cherokee 
Nation."  Laws  of  Cherokee  Nation  1893, 
p.  33.  The  Cherokee  statutes  make  it  clear 
that  all  white  men  legally  married  to  Chero- 
kee women  and  residing  witblo  the  Nation 
are  adopted  citizens.  Laws  of  Cherokee  Na- 
tion 1892.  pp.  839  and  following.  g§  659- 
666,  667.  Section  6S0  requires  tbat  before 
such  marriage  shall  be  solemnized  tbe  party 
sball  obtain  a  license  from  one  of  the  dis- 
trict clerks.  Sections  660  and  661  provide 
tbat  one  applying  for  such  license  shall  pre- 
sent to  the  clerk  a  certificate  of  good  moral 
character,  signed  by  at  least  ten  respectable 
citizens  of  tbe  Cherokee  Nation,  and  sball 
also  take  an  oath  of  allegiance.  On  October 
4,  1894,  Rutherford  was  married  to  Mrs. 
Betsy  Holt,  a  Cherokee  woman.  Tbe  mar- 
riage license,  with  tbe  certificate  of  tbemlnis- 
ter  of  the  performance  of  tbe  ceremony,  and 
the  Indorsement  of  the  record  of  the  certifi- 
cate, is  as  follows: 
059]        'Marriage  License. 

Cherokee  Nation.  Tablequab  District 
To  any  person  legally  authorized,  greeting: 

Tou  are  hereby  authorized  to  join  in  ^ 
164  U.  S. 
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holy  bonds  of  matrimony  and  celebrate  the 
rites  and  ceremonies  of  marriage  between 
Mr.  Fred  Rutherford,  a  citizen  of  the  United 
States,  and  Mis'  Betsy  Holt,  a  citizen  of  the 
Cherokee  Nation,  and  you  are  required  to 
return  this  license  to  nu  for  record  within 
thirty  days  from  tbe  celebration  of  sncfa  mar- 
riage,, with  a  certificate  of  the  same  appended 
thereto  and  signed  br  yoa. 

Oiven  under  my  band  and  seal  of  office 
this  the  SSth  day  of  August,  1894. 

R.  M.  Dennenberg, 
Deputy  Clerk,  Tahlequah  Dlatrict. 

j^eal  of  Tahlequah  District,  Cherokee  NaUoo.1 

This  certifies  that  Mr.  Fred  Rutherford, 
of  Tahlequah  district,  0.  N.,  L  T.,  and 
Mrs.  Betsy  llolt  of  Tahlequah  dist.,  Chero- 
kee Nation  I.  T.,  were  by  me  united  in  tbe 
bonds  of  marriage  at  my  home  on  tbe  4th 
day  of  October,  in  the  year  of  our  Lord  eight- 
een hundred  and  ninety-four*  confmrmable 
to  the  ordinance  of  Qud  and  the  laws  of  the 
Cherokee  Nation. 

Evans  P.  Robertson, 
Minister  of  the  Gospel. 

S.  E.  Robertson, 

Witness  present  at  the  Marriage^ 

I  hereby  certify  tbat  the  within  certificate 
of  marriage  has  this  day  been  by  me  recorded 
on  page  28,  Record  of  Marriages,  in  the 
clerk's  office  in  Tahlequah  district,  Chero- 
kee Nation,  this  Feb.  4,  1896. 

Arch  Spears. 
Deputy  Clak,  Tahlequah  Di^lot, 
Chetokee  Nation. 
[Seal  of  tbe  TaUequab  District,  Cherokee  Natlon.l 

The  performance  of  the  marriage  ceremony 
was  also  proved  by  the  minister,  a  regularly 
ordained  Presbyterian  preacher..  T.  W .  Trip- 
lett  was  the  clerk  of  the  Tahlequah  district 
at  tbo  date  of  this  certificate.  R.  M.  Dennen- 
berg waa  his  deputv,  'but  at  tbe  time  [600 
of  the  issue  of  toe  license  both  the  clerE  and 
his  deputy  were  absent  and  tbe  signature 
of  tbe  deputy  waa  signed  by  John  0.  Den- 
neoberg,  his  son.  The  clerk,  the  deputy, 
and  bis  son,  each  testified  that  the  latter  waa 
authorized  to  sign  the  name  of  tbe  clerk  or 
tbe  deputy  In  tbe  absence  of  either,  and  that 
tbe  business  of  the  office  was  largely  trans- 
acted by  this  young  man,  although  not  a  reg- 
ularly appointed  deputy.  He  made  quar- 
terly reports,  fixed  up  records,  and  Issued 
scrip,  and  his  action  In  these  respects  was 
recognized  by  tbe  clerk  and  the  Nation  as 
valid.  Mo  petition,  as  required  by  the  stat- 
ute, was  found  among  tbe  papers  of  tbe  office, 
but  there  was  testimony  that  all  the  papers 
of  the  office  bad  been  destroyed  by  fire  since 
tbe  date  of  the  marriage  license,  and  the 
younger  Dennenberg  testified  that  a  petition 
was  presented  containing  the  names  of  ten 
citizens :  that  be  could  not  remember  the 
names  but,  at  the  time,  made  Inquiry  and  sat- 
isfied himself  tbat  tbey  were  all  respectable 
Cherokee  citizens.  There  was  testimony  also 
tiiat  Rutherford  offered  to  vote  at  an  elec- 
tion subsequent  to  his  marriage :  that  bis 
vote  was  challeoged.  and  on  Inquiry  it  was 
ascertained  that  fis  was  a  Cherokee  citizen. 
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ud  hia  Tot«  reeelTcd.  Upon  tbeaa  facts  the 
question  !■  presented  whether  Rutherford 
was  a  Cherokee  citizen  by  adoption.  The 
circuit  court  held  that  the  eTidenoe  waa  in- 
lufflcient  to  show  that  fact,  and  that  there- 
fore that  court  bad  Jurisdiction. 

With  this  ooDoluaion  we  an  unable  to  con- 
enr.  The  fact  that  an  official  marriage  li- 
cense was  issued  carries  with  It  a  presump- 
tion that  all  statutory  prerequisites  thereto 
bad  been  compiled  with.  This  is  the  gen- 
eral rule  in  respect  to  official  action,  and 
one  who  claims  that  any  such  prerequisite 
did  not  exist  must  lU&nnattrely  ahow  the 
fact.  AHit  0f  VniUd  8tate»  t.  Jkmdridge, 
S5  U.  B.  19  Wheat.  64,  70  ffl :  553.  654]  ; 
SatMn  T.  Hoift,  46  U.  S.  4  How.  837  [l! : 
9961 :  BuOer  r.  MapUt,  76  U.  S.  0  Walt.  766 
'10 :  623] :  Wevauweoa  t.  Aj/tinff,  09  0.  8. 
13  [86 :  4701 ;  (?msa2M  r.  Bou,  130  U.  B.  606 
SO:  801]  ;  OaUagAan  t.  M^.  138  U.  S.  617 
83  :  647] ;  Keyttr  BOm,  188  U.  8.  188  [88 : 
i  81]  ;  Enox  Omntp  r.  Ninth  Nat.  Bank.  147 
U.  a.  01.  07  [87  :  08.  961.  In  this  last  case 
it  la  said :  **  It  is  a  rule  of  Terr  general  appli- 
cation that  where  an  act  is  done  which  can 
661]be  done*legal]y  only  after  the  perform- 
ance of  some  prior  act  proof  of  the  later  car- 
ries with  it  a  presumption  of  the  due  per- 
fMrmanoe  ct  the  priw  act." 

It  la  true  that  the  Tounser  Dennenberg, 
who  signed  the  marriage  tlcenae,  was  nei- 
ther clerk  nor  deputy,  but  he  waa  an  officer 
da/a^,  if  not  dejure.  He  was  permitted  by 
the  clerk  and  the  depnty  to  aign  their  names ; 
he  was  the  only  person  In  charge  of  the  office ; 
he  tranaacted  the  buslneaa  ot  the  office,  and 
hla  acts  in-  their  behalf  and  in  the  discharge 
of  the  dntlea  of  the  office  were  recognized  by 
them  and  also  by  the  Cherokee  Nation  as 
Talid.  Under  those  circumstances  his  acts 
must  be  taken  as  official  acts,  and  the  license 
which  be  issued  as  of  fall  legal  force.  As 
to  third  parties,  at  least,  he  was  an  officer 
4e  facto;  and  if  an  cAcer  de  faeto,  the  same 
Tafldlty  and  the  aune  presumptions  attached 
to  hia  actions  as  to  those  of  an  officer  dg 

Again,  it  is  evident  that  Rutherford  in- 
tended to  change  his  nationality  and  become 
a  Cherokee  citizen.  He  took  the  steps  which 
Uie  statute  prescribed  and  did,  as  he  sup- 
posed, all  that  waa  requisite  therefor.  He 
waa  marrying  a  Cherokee  woman,  and  thus 
to  a  certain  extent  allying  himself  with  the 
Cherokee  Nation.  He  sought  and  obtained 
the  license  which  was  declared  legally  pre- 
requisite to  such  marriage  If  he  inteoded  to 
become  an  adopted  citizen  of  that  Nation, 
lliat  he  also  obtained  a  marriage  license 
from  the  United  States  anthcvlties  does  not 
dlaproTe  this  intention.  It  only  shows  that 
he  did  not  intend  that  there  should  be  any 

auestion  anywhere,  by  any  authority,  as  to 
le  validity  of  bis  marriage.  He  asserted 
and  was  permitted  to  exercise  the  right  of 
suffrage  as  a  Cherokee  dtiien.  Suppose, 
during  his  lifetime,  the  Cherokee  Nation 
had  asserted  Jurisdiction  over  him  as  an 
adopted  citizen,  would  he  not  have  been  es- 
topped from  denying  such  citizenship?  Has 
death  changed  tbe  significance  of  his  actionsT 
The  C^wn^ee  Nation  not  only  recognized 


the  sets  of  young  Denoenberg  as  the  acta  of 

the  clerk,  but  since  the  death  of  Rutherford 
it  has  asserted  its  Jurisdiction  over  the  CherO' 
kees  who  did  the  killing— a  Jurisdiction 
which  is  conditioned  upon  the  fact  that  tho 
party  killed  was  a  Cherokee  citizen. 

*It  appears,  therefore,  that  Rutber-  [MS 
ford  Bought  to  become  a  citizen,  took  all  the 
steps  he  supposed  neeessarr  therefor,  ci»- 
sidered  himself  a  citizen,  and  that  the  Ghero* 
kee  Nation  In  his  lifetime  recognized  hlu 
as  a  citizen  and  still  asserts  his  citizenship. 
Under  those  circumstances,  we  think  It  must 
be  adjudged  that  he  was  a  cltlien  br  adop- 
tion, ana  consequently  the  Jurlsdlctum  over 
the  offense  charged  herein  is.  by  the  laws 
of  the  United  States  and  treaties  with  the 
Cherokee  Nation,  vested  In  the  courts  of  that 
Nation. 

Tht  jvdffvunt  of  th4  (Xreuit  (hurt  Mtuf  i$ 
fwwrmi,and  the  caae  remanded,  with  Inatmc- 
tions  to  aurrender  the  defendants  to  the  dmiy 
constituted  aathoritles  o(  the  OherokM  Nn- 
tlon. 


WnJJAM  G.  FORD,  Jr..  and  Itonla  P. 
I«vy,  Aw^t 
«. 

DELTA  ft  PINB  LAND  OOHPANT  si  A 
OtoeB.  a  Bepoeter^  ed.  MMW 


BtmptUtnt  from  UmtHon,  otUnt  «f-   

mtntafor  toeat  ifltpnHvnwnte— tfeadk.  wftm  not 
otidetue  <^  i»innm<— jwRefuoMm  italHte 
—oubtepiau  legitlatlon. 

L  >xemptlons  from  tazattoo  are  to  be  SM0U7 
oonatnied,  and  no  claim  of  ezeapttoo  oan  bssna- 
thfoed  onlOM  wttbtn  (be  express  lettaror  tbe 
neoeasarr  scops  of  the  exempOiur  elauas. 

I,  An  exemption  the  obarter  of  a  oorporatloa 
from  tbe  taxation  of  oapital  stock  and  of  prop- 
ntj  and  effects  of  the  oompaDy  does  nut  extend 
to  oUwr  propertr  not  necesMirr  for  Its  business, 
whioh  is  aoQuiced  ooder  tbe  auttaorttr  of  a  snb- 
■•queot  act  of  tbe  legislature  oontainioff  00 
ezemptlOQ  clause. 

8.  Ao^useezempttoff  flrom  laxattoo  docs  not  »- 
lease  tbe  propertr  so  exempted  ftom  llabm^  for 
assessments  for  local  ftnprovementa. 

4.  Deeds  from  tbe  auditor  of  a  state  reoltlDff  that 
lands  bare  been  sold  to  tbe  state  for  taxes,  and 
thattfae  arantee  has  paid  a  oertalo  amount  '^n 
fall  of  all  tbe  state  and  oonoty  taxes,"  exeeuted 
hi  pursoaoos  of  Hiss,  act  Hareb  16.  ItiR,  are  hoc 
evidence  of  a  prior  pajrmeat  aod  dfscbaige  of 
levee  taxes  payable  to  anotber  tribuoaL 

6.  PuDctuatloa  of  a  statute  Is  not  decisive  of  the 
omstnictloD. 

a.  Aeoattaet  beyond  the  powerof  tbe  state  to 
disturb  Is  created  by  the  aooeptaoce  on  the  part  of 
the  boMeis  ot  claims  against  a  levee  board  of  tbe 
proporitlOD  made  by  Miss,  act  Feb.  18,  IW.  tor  the 
Uquidatlon  of  the  UaUllttas  hunirred  tor  levee 


Nora.— ^s  to  amnptim  Avn  tarotlon;  itMAsra 
conf  ra«t  or  not;  net  tapHsd,— sae  note  Co  Tucker 
r.  FerpiisoQ.  SSi  US. 

As  to  sale  <^  lands /or  tons:  sirfBt  «onq)(lafws  IBM 
ttatvu  fwecSMrih-seenoteto  WOUams  v.  Peyton, 
4:51s. 

A»  tovomrof  sfotM  (o  fas.  see  note  to  DoiUns 
v.Brto  Comity  Ooniis.lO:iaaL 
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porpowi  tr  the  Issae  of  hondi  KBd  uBeHmeDtt 
ontbelBDdfl  beoeOted:  Kod  tbe  taxnreoelTcil  and 
laDdiaoldfuraonp«7Qientof  taxM  an  a  trust 
tuDd  wbloh  oanoofc  te  dlvartfld  Iif  ntM^oeat 
locMatloo. 

[No.  fiS.] 

Argued  OeUbtr  19,19.1898.  DteUtiJmmunf 
4,1897, 

APPEAL  from  a  decree  of  the  Cfrcalt  Court 
of  tbe  United  States  for  the  Southero  Dls- 
trfct  of  Mlssia^pl  dismlsslDg  a  init  In  equity 
brought  bj  Wm.  G.  Ford.  Jr.,  «tat..  plaio- 
tUTiL  agaloat  the  Delta  A  Pine  Land  Company 
€l «(.,  dcfeodaDta.  to  quiet  the  tltleof  tbe  plain- 
tiffs  to  certain  lands  therein  described.  Af- 
ftntud. 

Bee  same  case  below,  48  Fed.  Rep.  181. 

Statameat  by  Mr.  Joetioe  Branran 
Tbla  was  a  bill  tn  eqohy  filed  in  the  drcuJt 
court  of  the  United  States  for  the  southern  dis- 
trict of  Missisaippi^on  February  37, 1889.bythe 
appellants  as  compl^nmats  to  quiet  tbelr  title 
to  certain  lands  therein  described.  Upon  final 
hearing,  on  August  IS,  1800,  a  decree  was  en- 
tered disralsstng  tbe  bill  (48  Fed.  Rep.  181), 
from  which  decree  the  eomplalnanta  w«  ap> 
pealed  to  this  court 

Complidnants'  chain  of  title  Is  aa  follows: 
1st.  A  patent  on  March  18,  1858.  from  tbe 
United  Statea  to  the  state  of  Ulsdssippl,  under 
the  act  of  September  4, 1841  (5  Sut.  at  L.  4m 
andSeptember36, 1860(98Ut.  atL.S19).  3d. 
ConTeyaocea  from  the  aute  6f  Mississippi 
made  durlag  the  years  1858  to  1856,  IncluslTe, 
to  B.  F.  Potts  and  othera,  theae  grantees  hsT- 
ing  entCTed  the  lands  with  acrip  Issued  by  the 
SecretaiT  of  State  under  tbe  acu  of  March 
IS  and  March  18, 1893,  providing  for  the  con- 
struction of  levees  upon  the  MiFiisslppI  river. 
Mias.  Laws  1853,  pp.  88,41.  8d.  Deeds  fmm 
the  grantees  of  too  state  and  their  privies  in 
intereet.  in  the  yesra  1871  and  1873,  to  the 
8elma,]l«ioD.  aHemphis  Railroad  Compaav, 
made  under  the  authority  of  an  act  of  the  legis- 
lature of  ihe  state,  approved  July  21, 1870,  au- 
thorizing the  conveyance  of  lands  to  such  com- 
pnoy  in  payment  of  subscripttoo  to  Its  capital 
stock.  Mtfls.  Laws  1870,  chap.  230,  p.  566. 
66414tb.  Deedsfrom  thestateof  ^Missfsslppi 
to  tbe  railroad  company,  of  date  March  18, 
1678.  executed  under  authOTi^  of  an  act  of 
the  legtHlature,  approved  March  16, 1873  (Miss. 
Laws  1873.  chap.  75,  p.  SIS),  provldlne  that 
all  lands  which  had  been  sold  to  the  railroad 
company,  and  which  had  become  forfeited  to 
tbe  state  for  nonpayment  of  taxes,  might  be 
bought  by  that  company  from  tbe  state  at  2 
ceota  per  acre,  upon  latisfactory  proof  that 
not  less  than  36  miles  of  tbe  company's  road 
had  been  built;  and  also  that  In  all  cases  In 
which  the  lands  bad  been  forfeited  to  or  pur- 
chased b^  the  levee  boards  in  any  of  the  levee 
districts  m  the  state  and  were  held  and  claimed 
\ij  them  for  the  nonpayment  of  levee  taxes 
the  said  boards  were  required  to  arrange  for 
the  payment  of  such  taxes  by  receiving  there- 
for the  bonds  of  tbe  said  districts.  Otb.  Deeds 
from  the  United  Stales  marshals  for  the  oorih- 
em  and  southern  districts  of  MlBsisstppI  to  the 
complainanla^  aiaciited  Atigust  1,  1887,  and 

IM  U.S. 


«68-6«5 


FebruaiT  5, 1B89,  under  sales  made  pursuant 
to  a  judgment  and  decree  rendered  on  July 
6,  1886,  by  the  circuit  court  of  tbe  United 
States  for  tbe  northern  district  of  Mississippi 
in  thecaseof  Tlmpmmr.  Betma,  M,AM,R.  Go. 

The  title  of  the  defendant  was  based  upon 
varioua  statutea  of  the  state  of  UlssisBlpni. 
wovldlng  for  repairing  and  perfecting  the 
levee*  or  the  WMMppi  liver  In  certain 
counties,  and  maUng  assessments  upon  all 
the  lands  within  certun  boundaries  for  the 
cost  of  such  improvements,  and  originated  iK 
tax  sales  made  for  the  nonpaymoit  of  sooh  as- 
sessments. 

Mmn.  Oanoy  Toobk  and  MUehati  R 
MtOuUen  for  appellants. 
Jfr.  ftf—k  Joh—toM  tor  ^pellesa 

Mr.  Justice  Virvwmr  deVvend  tbe  o^nlOD 
of  the  court: 

We  wemlse  Iv  saying  that  this  case  Invcdvea 
over  900  different  tracts  of  lud  in  nine  separata 
counties,  and  amounting  to  113,160  acres;  that 
the  titles  to  theee  various  tracts  as  claimed  by 
"complalDants  are  not  all  deralgned  by  [665 
the  same  conveyances  or  subject  to  tbe  same 
conditions;  that  In  consequence  the  many  quea- 
tions  discussed  so  elaborately  by  counsel  in 
thdr  brief  and  in  oral  argumenU  do  not  affect 
alike  all  tbe  tracts.  We  shall  not  attempt  to 
consider  all  the  questions  presented,  bat  have 
endeavored  to  select  those  which  are  necessary 
for  a  final  determination  of  the  case.  We  be- 
lieve that  the  title  to  everv  tract  falls  within 
the  scope  of  those  we  shHil  discuss,  and  that 
the  propositions  l^d  down  are  deddve  of  the 
riffhta  of  the  parties  hereto. 

n  is  insisted  that  the  lands  while  held  bf 
the  railroad  company  woe,  1^  virtue  of  cer* 
lain  clauses  In  lU  charter,  exempt  from  Uie 
levee  asseSBmenls,  and  we  uoderetood  counsel. 
In  their  argument  at  the  bar,  to  state  that  this 
question  stands  in  the  forefront  of  the  ease, 
and  that  upon  its  declslmi  In  favor  of  thecom- 
plalnanta  their  rights  depend.  The  lands 
were.  In  the  years  1871  and  1879,  conveyed  1^ 
their  former  owners  to  the  railroad  company 
In  payment  of  stock  subscriptions.  The  com- 
pany, originally  known  as  the  Memphis,  Holly 
Springs,  &  Mobile  Railroad  Company,  was 
chartered  by  an  act  of  the  lecislature  of  the 
state,  of  date  November  38,  1859.  Miss.  Laws 
1859,  chap.  14.  p.  81.  SecUona  10  and  31  of 
that  act  are  as  follows: 

"See.  10.  That  the  capital  stock,  and  all  the 
property  and  effects  of  said  company  shall  be 
exempt  from  taxation  until  said  road  Is  com- 
pleted: PtwitUd,  Said  road  is  commenced 
within  two  years  and  completed  vritbia  ten 
yeara  from  and  aft«  the  passage  of  this  act." 

"Sec.  31.  That  said  road  shall  be  com- 
menced In  three  years  and  completed  in  twelve 
yeani  after  Ihe  passage  of  this  act." 

Tbe  civil  war  Interfering  with  the  construc- 
tion of  the  road,  on  February  20,  1867  (Miss. 
Laws  1867,  chap.  464,  p.  685),  an  act  was 
passed  reviving  the  corporation.  Section  % 
reads:  "That  said  company  shdl  have  six- 
teen years  In  which  to  construct  the  said  road, 
and  shall  commence  tbe  same  in  three  yean 
from  and  after  the  passage  of  this  act."  Sec- 
tion 8  provides:  '^That  It  shall  and  may  be 
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666]  iHwfal  for  the  tatd  corporator*  *to  re 
ceire  Bubscripttons  Id  laud  to  the  caoltal  itock 
of  the  company:  Provided,  The  laaas  shall  be 
^thln  6  miles  of  the  Hoe  of  aafd  road."  Od 
July  ai.  1870  (MIm.  Laws  1870,  chap.  220,  p. 
666),  a  further  act  was  passed,  the  2d  section  of 
which  is:  "That  said  Selma,  Marion.  &  Mem- 
phis Railroad  Company  Is  hereby  authorized  to 
receive.  In  the  way  of  Bubscrlptlon  to  the  cap- 
ital stock  of  sdd  company,  lands  lying  any- 
where within  the  limits  of  the  state  of  Hissfs- 
sippi."  Under  the  authority  of  this  statute 
these  lands,  being  all  more  than  6  miles  from 
the  line  of  the  road,  were  conveyed  to  the  com- 
pany. Now,  the  contention  Is  that  g  10  of  the 
original  statute  was  operative  to  exempt  these 
lands  from  any  cbargie  for  levee  assessments. 
It  is  coDtendeo  that  the  general  language,  "the 
capital  stock  and  all  the  property  and  effects 
6f  said  company,**  Includes  all  the  property 
bdooglag  to  the  railroad  company,  whether 
used  for  railroad  purposes  or  not;  that  it  in- 
eludes  not  only  all  the  property  which  It  ac- 
quired under  the  authority  of  its  original  char- 
ter, but  also  all  property  which  it  acquired 
under  theauthoriU  of  the  amendment  oi  July 
SI,  1870;  and,  flbally,  Uiat  the  exemption 
from  taxation  means,  not  merely  esempUon 
from  an  taxes  levied  for  ordinary  purposes  by 
state,  county,  or  city,  but  also  all  assessments 
for  local  improvements.  These  propositloos 
aredenied  by  the  deTeodant,  and  certainly  pre- 
sent the  most  Important  if  not  the  vital  .ques- 
tions in  thecase. 

It  is  abundantly  established  by  the  decisions 
of  this  as  of  other  courts  that  exemptions  from 
taxation  an  to  be  strictly  construed,  and  that 
no  claim  of  exemption  can  be  sustaiDed  unless 
wilblD  the  express  letter  or  the  necessary  scope 
of  the  exempting  clause.  Viektburg,  g.  <t  P. 
R  Oa.  V.  Denni».  116  U.  8.  665,668  [29:  770. 
7711:  Chicago.  B.  S  K.  R.  Ch.  t.  JfwouW, 
0ujte.  190  (J.  8. 669  [80:  7821;  Taw  d  if.  F. 
R  Oo.  T.  Tluma»,  l82  U.  8.  174  [88:  802]; 
Tatoo  A  M.  V.  R  Oo.  v.  Tatoo-m'tmtippi 
3)tUa  Levee  (hmn.  162  U.  8.  100  [83:  808]; 
Heto  Oriaant  City  <t  L.  B.  Oo.  v.  Atw  OrUant, 
148  U.  8. 192  [8fl:  121];  New  York.  Sekun. 
Cook,  148  U.  S.  897.  400  [87: 498. 6081;  Keokuk 
AW.  R  Ct>.  V.  Minouri,  163  U.  S.  801,  806 
r88:  460.  468j:  Winona  <ft  ».  P.  Land  Oo.  v. 
MinnetotaOfo.  1),  169  U.  B.  626  [40:  2471. 

Indeed,  there  has  been  strong  judicial  dissent 
from  the  doctrine  of  the  power  of  the  state 
667]  legislature  to  createa'permanent  exemp- 
tion from  taxation.  Wathington  Unitertity  v. 
Bourn,  76  C.  8.  8  Wall.  489.  448  [19: 498.600]. 

It  has  been  frequently  decided  that  a  general 
exemption  of  the  property  of  %  corporation 
from  taxation  Is  to  be  construed  as  referring 
only  to  the  property  held  for  the  transaction  of 
the  business  of  the  company.  Rameey  Oounty 
V.  Ohieago.  M.  A  St.  P.  R  Co.  83  Minn.  637; 
Todd  County  r,  St.  Fittil.  M.  A  M.  R  Co.  88 
Minn.  168;  IVinoie  C.  R  Oo.  v.  Irvin.  72  HI. 
462;  Re  Steigert.  119  111.  68,  69  Am.  Rep.  789: 
Statev.  MoTufiM  Gffmre.  28  K.  J.  L.  610;  State. 
HewJer^  R  A  Trantp.  Co.,  r.  Newark,  25 
N.  J.  L.  815;  Venmrnt  O.  R  Go.  v.  BtirliMg- 
ton,  28  Vt.  198;  BaUroad  Co.  Btrke  County, 
6  Pa.  70;  Waree^  v.  Weetem  R  Corp.  4  Met. 
664;  Tucker  t.  Fergtuon,  89  U.  8.  22  Wall. 
627  [SS:  806];  Bank  ef  Ommmtt  t.  Tmnetm, 
ft9S 


104  U.  8.  493,  497  [26:  810,  812].  In  thii 
latter  case,  after  referring  to  several  of  the 
ftuthoriUes  Just  cited,  it  wu  said:  "The 
doctrine  declared  in  Uiem.  that  the  exemption 
in  cases  like  theoneln  the  chuter  before  us  ex- 
tends only  to  the  property  necessary  for  the 
business  of  the  company,  is  founded  in  the 
wisest  reasooBof  public  policy.  It  would  lead 
to  inflnite  mischief  if  a  corporation,  simply  by 
investing  its  funds  In  property  not  required 
for  the  purposes  of  its  creation,  could  extend 
its  Immunity  from  taxation,  and  thus  escape 
the  common  burden  of  government." 

The  rule  In  Mississippi  Is  the  same.  JRv 
CuUoeh  V.  Stone.  64  Miss.  878.  In  that  case  ii 
railroad  company,  as  here,  was  authorized  i(> 
take  subscriptions  to  Its  capital  stock,  payabli 
in  land.  The  charter  also  provided  "that  all 
(axes  to  which  said  company  shall  be  subject 
for  tbe  period  of  thirty  years  are  herel^  ap- 
propriated «ad  set  apart,  and  shall  be  applied' 
to  the  payment  of  the  debts  and  liabilities 
which  the  said  company  m^  have  incurred  in 
the  construction  of  said  roaa  or  for  money  bor- 
rowed, .  .  .  and  itshall  be  the  duty  of  the 
tax  collector  in  every  county,  in  each  and 
every  year,  to  gin  to  said  company  a  recd|i4 
in  full  for  tbe  amount  ^  taxes  npon  re- 
ceiving from  the  company  an  affidavit  made 
by  tbe  preddent  or  cashier  of  said  company 
that  the  amount  of  said  taxes  has  actually 
been  paid  anil  applied  by  said  company.durlng 
tbe*year,  inpiymentoi  thedebts,  .  .  .[669 
wbicn  receipt  so  given  shall  be  in  full  of  all 
taxes — county,  state,  and  municipal— to  which 
s^d  company  shall  be  subject."  Construing 
this  provision,  tbe  supreme  court  held  that 
outride  lands  (that  Is,  lands  not  used  In  the 
business  of  the  compsny)  were  not  within  tb» 
exemption,  saying  on  page  894: 

"The  business  of  a  railroad  company,  the 
property  and  Instrumentalities  ordinarily 
owned  and  emploved  by  them.  It  must  be  as- 
sumed, were  well  known  to  the  legislative  de- 

fiartment,  and  It  must  also  be  assumed  that  the 
anguage  employed  was  used  In  reference  to 
such  business  and  property,  unless  a  contrary 
intention  Is  sbown.  'All  taxes  to  which  said 
company  shall  be  subject'  must,  therefore,  we 
think,  be  construed  to  Include  only  tbe  taxes 
due  upon  the  property  of  the  company  necea- 
sary  to  the  constrocUon,  equipment,  mainte- 
nance, and  operation  of  its  rosd.  Many  of  the 
authorities  upon  tbe  question  here  Involved 
are  collected  by  Cooley  on  Taxation,  146  to 
168.  From  them  we  can  deduce  no  principle 
of  construction  which  would  include  in  the 
exemption  granted  an  exemption  of  the  out- 
lying lands  owned  hf  the  company.  The 
lands  involved  tn  this  suit  have  no  sort  of  con- 
nection with  tbe  business  of  the  company; 
they  are  owned  by  It  only  as  tbe  same  character 
of  lands  would  be  owned  by  a  private  Indi- 
vidual, and  for  the  same  purposes;  they  were 
bought,  not  to  enable  the  company  to  perform 
any  duty  it  owes  to  the  public,  but  that  It 
might,  by  dealing  tn  them,  make  a  profit  as  a 
buyer  and  seller;  in  this  character  we  And 
nothing  In  the  words  or  spirit  of  the  exemption 
claiifie  giving  immunity  from  taxation." 

Within  tbe  scope  of  these  decisions  It  is,  U 
say  tbe  least,  not  clear  that  the  general  Ian 
guage  in  §  19  Is  to  be  construed  as  referriug  U 
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pr/iperty  other  than  that  oecessnry  for  the 
LustDess  of  the  railroad  company. 

But  passing  that,  It  Is  clear  that  even  !f  the 
exempUoD  is  properly  coottrued  as  applying, 
not  only  to  the  property  necessary  for  tbebusl- 
DCM  of  the  railroad  company,  but  also  to  all 
other  property  which  oy  the  terms  of  Its 
chaf  ler  It  was  at  liberty  to  acquire,  It  does  not 
extend  to  property  which,  not  necessary  for 
its  business,  it  acquired  under  the  authority  of 
669]  a  ^subsequent  act  of  the  legislature.  In 
which  is  found  noezemption  clause.  The  act 
of  1867,  rerlring  the  charter,  authorized  the 
a>rporatloD  torMclTepaymentofBubscriptioDS 
to  iu  capital  stock  In  lands,  provided  the  lands 
were  within  6  miles  of  the  line  of  lis  road;  and 
if  the  exemptiog  clause  can  be  construed  to 
apply  to  property  other  than  that  used  la  the 
biisioesB  of  the  company  It  would  be  limited 
to  property  which  by  the  charter,  as  It  then 
stood.  It  was  authonxed  to  acquire.  Subse- 
quently thereto,  and  In  1870,  it  wasauthorised 
to  receive  in  the  way .  of  eubscription  to  Its 
capital  stock  lands  lying  anywhere  within  the 
limlis  of  the  state,  and  It  was  under  this 
authority  that  It  took  title  to  tbe  lands  In  ques- 
tion. Now,  In  this  act  of  1870  Is  no  mention 
of  any  exemption,  oothioE  to  suggest  that  the 
l^slatura  Intended  that  this  rovTog  authority 
to  take  title  to  lands  carried  with  ft  the  right 
to  withdraw  all  tbe  lands  thus  taken  from  the 
burdens  of  taxation,  and  It  would  be  clearly 
In  violation  of  the  accepted  rule  of  construc- 
tion in  respect  to  contracts  of  exemptton  to  ex- 
tend the  proTisioos  of  the  exempting  clause  in 
the  acts  of  1899  and  1887  to  properly  the  right 
to  acquire  which  was  confeneif  solely  by  the 
subsequent  act. 

Again,  It  is  insisted  that  6  IB  of  the  act  of 
16-59,  which  was  not  changed  in  anv  subsequent 
statute,  made  the  exemption  conditional  upon 
the  fact  that  tbe  road  was  commenced  within 
two  years  and  completed  within  ten  years; 
that,  as  a  matter  of  fact,  Uils  condition  was  not 
complied  with,  and  hence  that  the  exemption 
failed  entirely.  Tbe  argument  Is  that  all  tax 
levies  and  safes  of  these  lands  were  only  con- 
ditionally invalid,  and  that,  the  condition  fall- 
ing, the  tax  sales  became  operative  and  the 
title  passed.  On  the  other  hand,  It  Is  said  that 
this  condition  was  a  condition  subsequent; 
that  during  the  time  prescribed  In  the  condi 
tion  the  lands  were  exemfrt  from  taxation, 
even  though  after  that  time  proceedings  might 
be  Instituted  under  special  warrant  of  the 
legislature  for  the  assessment  and  collection  of 
taxes  thereon,  and  hence,  that  all  proceedings 
instituted  and  carried  through  during  the 
pendency  of  such  time  of  exemption  were 
absolutely  void.  We  do  not  deem  it  necessary 
670]  to  decide  this  'question,  and  only  refer 
to  It  as  suggesting  equitable  coni»ideratIoQa 
against  anyeipansionof  the  claimed  exemption. 

But.  further  and  chiefly,  the  only  exemption 
was  from  taxation,  and  it  Is  a  general  rule  of 
construction  that  a  clause  exempting  from 
taxation  does  not  release  the  properly  so  ex- 
empted from  liabtlily  for  asflessments  for  local 
Improvements.  SfiteAan  v.  Oood  Samaritan 
B<wpiua,  50  Mo.  165,  11  Am.  Rep.  412;  Buff<ao 
City  Ctmetery  v.  Buffaio.  <6  N.  Y.  606;  Pater- 
ton  V.  Society  for  BttabUMhing  Hsc/u/  Manu- 
facturet,  24  N.  J.  L.  885;  8taU,  Protatant Fotter 
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Sbms  Soc..  V.  yevark,  86  N.  J.  L,  157.  This 
question  was  considered  In  this  court  in  lUinnit 
a  B.  €h.  7.  Decatur,  147  U.  a  190  [37: 1831. 
The  exemption  In  that  case  was  '^frorn  all 
taxes  under  the  laws  of  this  state"  <Iltinoiii), 
and  it  was  held  that  that  clause  did  not  relieve 
the  property  from  tbe  burden  of  special  assess- 
ments imposed  to  pay  the  cost  of  local  Improve- 
ments. The  question  was  discussed  at  some 
length  and  tbe  various  authorities  reviewed  in 
the  opinion  then  delivered. 

That  la  also  tbe  settled  law  of  tbe  state  of 
MIsslssii^L  Daily  r.  Siaope,  47  Hiss.  367; 
FowrT.  &e(»R|'«.47Mlss.7l8;  JCcma v.  Aifte, 
67  Miss.  878,  84  Am.  Rep.  461.  In  the  flrst 
two  of  these  cases  it  was  held,  not  only  thai 
special  assessments  for  local  improvemesta 
did  not  come  within  the  constitutional  limita- 
tions as  to  taxation,  but  also  that  the  construc- 
tion and  repair  of  levees  were  to  be  regarded 
as  local  improvements  for  which  the  properly 
specially  bmeflted  might  be  assessed.  Wo 
quote  from  Vamr  t.  Qierge,  page  791; 

"We  are  content  to  refer  to  our  views  on  this 
subject  ]ust  delivered  in  Daily  v.  Stoopa.  In 
that  esse  we  reached  the  conclusion  that  local 
assessments  for  local  Improvements  were  not 
embraced  In  the  SOth  section  of  the  12th  ' 
article  [said  section  reading  '  taxation  shall  be 
equal  and  onlform  Ihrougfiout  the  state.  All 
property  shall  be  taxed  In  proportion  to  iia 
value,  to  be  ascertained  as  directed  by  law'] 
but  were  referable  to  the  general  power  of 
taxation,  which  was  supreme,  unless  restrained 
by  the  Coostltutlon  of  tbe  United  Slates,  or  of 
theatata  Tbe  limitation  upon  the  power  la 
that  secUon  only  applies  and  governs  taxes  lev* 
led  for  the  'usual,  ordinary,  and  general[67 1 
purposes  of  the  stale,  county,  and  Incorpo* 
raira  city  or  town,  and  does  not  include 
special  assessments  for  local  public  objects  for 
the  purpose  of  ameliorating  property  and  en- 
hancing its  value,  and  alaocontrlbuting  to  the 
general  convenience,  bealib,  or  weKare  of  the 
community.  That,  in  apportioning  such  as- 
sessments, the  legislature  or  local  taxing  body 
may  levy  them  on  the  basis  of  special  Iwneflts 
received  because  of  tbe  Improvement  made. 
And,  further,  may  adopt  that  mode  which.  In 
ita  discretion,  seems  equitable  and  Just,  either 
by  specific  taxes  or  according  to  value,  or  in 
the  instance  of  a  very  small  locality,  as  a  street 
or  square  In  a  city,  either  the  area  of  the  lota, 
the  front  measurement,  or  value  may  be  se- 
lected. So,  too,  in  the  levee  diatrlct.  com- 
posed of  several  counties  and  parts  of  coun< 
ties,  lands  In  the  river  counties,  which  are 
supposed  to  receive  the  largest  benefit,  may 
be  asswsed  higher  Uian  those  more  remote. 
Tbe  legislature  may  classify  the  lands  and  tax 
accordingly." 

That  such  Is  now  the  settled  law  In  Hlssls* 
aippl  Is  not  denied  by  counsel  for  complain- 
ants, but  it  is  insisted  that  these  decisions 
were  subsequent  to  tbe  veeting  of  title  to 
those  lands  in  the  railroad  company;  that  at 
that  time  tbe  rule  of  decision  In  tbe  state  was 
different,  and  that  the  rights  of  tbe  railroad 
company  were  created  and  veated  under  the 
rule  as  then  announced,  and  also  that  no  sub- 
sequent chance  in  decision  could  disturb  the 
rights  created  in  reliance  upon  the  previous 
rule.  In  support  of  this  they  refer  to  Smtthem 
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R  (h.  T.  J€tek»m,  88  Hiss.  884,  bat  that  case 
doM  Dot  auBtaln  their  cootenlton.  In  It  the 
railroad  companj  claimed  under  a  statute 
providing  "  that  the  slock,  fixtures,  and  prop- 
erty o(  said  company  shall  be  exempt  from 
taxation,"  but  the  taxes  which  were  held  la 
eluded  within  the  exemption  were  the  genera! 
taxM  of  the  city  for  corporate  purposes. 
There  was  no  special  assessment  for  local  im 
proTementson  property  beaeflted  thereby,  but 
simply  iho  ordinal  taxes  levied  for  corporate 
purposes,  iDcludlng.  It  is  true,  among  them 
matters  of  public  improvement.  Such  taxes 
come  strictly  within  the  provisions  In  respect 
6721to  taxation.  *A  elty  Is  a  municipal  cor- 
poration, a  political  subdivision  of  the  state, 
charged  with  certain  specified  duties  of  gov- 
ernmeot  within  Its  tetrltorial  limits,  and  for 
the  full  discharge  of  those  duties  it  Is  author- 
ized to  levy  taxes.  In  this  respect  it  does  not 
differ  from  a  county,  and  although  some  of 
tha  fundt  derived  from  a  city  tu  may  baTe 
been  used  for  public  ImproTemeot,  that  does 
not  ohaoge  the  character  of  the  tax.  It  does 
not  cease  to  be  a  tax  property  so  called,  any 
more  than  would  a  tax  <evled  by  the  state  if  a 
portion  of  the  funds  raised  thereby  were  in- 
Tested  In  the  building  of  a  capitol,  or  any 
other  public  Improvement  This  Is  the  ouly 
decision  of  the  supreme  court  of  the  state  to 
which  our  attention  is  directed  as  enunciating 
s  doctrine  different  from  that  laid  down  In 
Uie  cases,  DaUy  v.  Btoope,  VixMer  v.  Qeorge, 
and  Macon  v.  ^tty.  In  47  and  57  Miss,  ntpra. 
The  rule,  therefore,  established  In  MfsBlssIppI, 
Is  In  harmony  with  that  recognized  generally 
elsewhere,  to  the  effect  that  special  assess- 
ment for  local  improvements  are  not  within 
the  purview  of  either  constitutional  limita- 
tions In  respect  to  taxation  or  general  exemp- 
tions from  taxation.  It  follows,  therefore, 
that  the  exemption  in  this  charter  in  no  man- 
ner released  the  property  from  the  burden  of 
the  special  assessments  for  the  coostnictloQ 
ud  repair  of  the  levees. 

These  special  aseessments  for  levee  Improve- 
ments culminated  in  saleaand  deeds  under  ex- 

Ereas  authority  of  the  statutes  of  the  state,  and 
y  them  a  perfect  title  was  transferred,  which 
finally  passed  to  the  defendant.  No  defects 
are  pointed  out  by  the  complainants  in  these 
proceedings— at  least,  none  wbfch  go  so  far  as 
to  vitiate  those  proceedings  if  the  property 
was  subject  to  such  assessments.  ThU  con- 
cIusloD  disposes  of  the  principal  question  in 
this  case. 

We  may,  however,  go  further  and  consider 
some  other  matters  in  reference  to  these  as- 
Be»»mcDt8.  On  March  16,  1873,  the  le^sla- 
ture  passed  an  act  to  facilitate  the  construc- 
tion of  the  railroad  (Hiss.  Laws  1879,  chap. 
75,  p.  818),  8  8  of  which  reads: 

*'  That  alt  lands  which  have  heretofore  been 
I>urchased  by  or  forfeited  to  the  state  of  His 
sissippt  for  taxes  due  and  unpaid  thereon, 
ami  which  have  been  sold  to  said  Selma.Harion, 
A.  Memphis  Railroad  Company  by  the  original 
673]  owners  of  the  *same.  shall  be  sold  to 
said  railroad  company  by  the  auditor  of  pub- 
lic accounts,  at  S  cents  per  acre,  upon  the 
preaentatloD  of  satisfactory  evidence  of  titles 
to  said  railroad  company,  from  said  original 
owners,  and  satisfoetory  proof  that  not  leas 
69t 
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than  26  miles  of  said  road  has  been  cm* 
structed:  Provided,  The  title  to  the  lauds 
shall  have  been  conveyed  by  said  owners  to 
said  company,  prior  to  the  passage  of  this  act, 
and  that  la  all  cases  where  the  said  lands  have 
been  forfeited  to  or  purchased  by  any  of  the 
levee  boards  In  the  levee  districts  ia  this  state, 
in  which  any  of  the  said  lands  He,  and  are 
now  held  or  claimed  by  vxj  of  the  said  levee 
boards  for  the  nonpayment  of  the  levee  taxes, 
and  where  the  title  is  held  by  said  railroad 
company,  said  levee  boards  are  hereby  re- 
quired to  arrange  for  the  payment  of  aaid 
taxes  by  receiving  in  payment  of  the  same 
any  of  the  bonds  of  the  levee  boards:  i¥>- 
maA,  That  If  the  said  Selma,  Marlon,  A 
Memphis  Railroad  shall  receive  the  $4,000  sub- 
sidy per  mile,  the  said,  railroad  shall  pay  into 
the  state  treasury  1^  of  1  per  cent  on  the  gross 
earnings  of  said  road,  for  every  mile  of  said 
road  In  this  state,  beginning  two  years  after 
they  reoetve  the  first  subsidy :  AvsKtat/tarfilsr, 
That  this  tax  shall  only  be  levied  until  said 
railroad  company  shall  be  required  to  pay  tax 
on  its  property. 

Under  the  authority  of  this  statute  tiie  audit- 
or conveyed  these  lands  to  the  company  by 
deed  which  recited  that  the  lands  bad  been 
"sold  to  the  state  of  Mississippi  fpr  taxes  due 
the  said  state,"  and  that  the  company  bad 
paid  Into  the  state  L^asury  9  cents  per  acr^ 
"Id  full  of  all  state  and  county  taxes  dtw 
thereon  to  the  present  date."  No  reference 
was  made  In  these  deeds  to  the  levee  taxes;  no 
recital  of  any  payment  of  them,  or  of  any  ad- 
justments with  the  Idvee  commissioners. 
Complainants  contend  that  the  deeds  are  them- 
selves evidence  of  a  prior  payment  and  dis- 
charge of  the  levee  taxes,  on  the  theory  that 
such  payment  was  a  statutoiy  prerequisite  to 
the  conveyance  by  the  audllor.  IKojirt  v. 
UniUd  8tate$,  164  tJ.  8.  657  [ante.  688}.  We 
do  not  so  understand  the  force  of  the  statute. 
The  transactions  with  the  auditor  and  with 
the  levee  board  were  Independent  of  each 
other.  The  auditor  sold  and  *conveyed[674 
at  3  cents  an  acre  for  all  state  and  county  taxes, 
i.  «.,  all  taxes  which  the  state  had  full  author- 
ity over,  and  which  it  could  compromise  at 
any  sum.  The  levee  board  held  the  lands  in 
trust  and  the  company  was  required  to  pay 
all  levee  taxes  In  full,  either  In  cash  or  in  levee 
bonds,  the  obli^tions  for  which  the  lands 
were  held.  The  two  tribunals  acted  sepa* 
rately.  Nelther's  action  was  conditioned  upon 
that  of  the  other.  And  proof  of  the  action  of 
one  is  no  evidence  of  the  action  of  the  other. 

It  is  true  that  the  punctuation  of  the  statute 
gives  plausibility  to  a  different  construction, 
but  It  is  well  settled  that  punctuation  is  not 
decisive.  A  colon  after  the  word  "act"  In  the 
first  proviso  would  have  made  the  meaning 
more  apparent.  A  proviso  Is  not  always  a 
condition,  much  less  a  condition  precedent. 
As,  for  instance,  the  last  two  provibos  In  this 
section.  There  Is  no  evidence  in  the  record  of 
the  payment  of  the  levee  taxes  by  the  railroad 
company,  or  anyone  for  it  or  for  the  com- 
plainants. On  the  other  hand.  It  does  afflrma- 
tively  appear  that  the  title  held  by  the  levee 
boara  to  these  lands  has  passed  to  the  defend- 
ant. In  order  tO  a  clear  undersMnding  of 
this,  reference  must  be  had  to  the  legislation 
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of  the  itatalii  nqwet  to  levy  conitructlon  ud 

"^^he  leree  ^item  wu  iDangurated  prior  to 
tBecirll  war,  and  some  work  was  done  thereon 
and  some  debts  contracted  thereby.  Od  Feb- 
ruary 18,  1867  (Hiss.  Laws  1867,  p.  287).  aa 
act  was  passed  creatlDg  a  board  of  commls- 
■toners,  conslstlnc  of  uiree  persons,  for  the 
Ifqnidatlon  of  all  outstanding  IfabUItlea  In- 
curred for  levee  purpoees,  proTldin^  for  the 
issue  of  bonds  in  satisfaction  of  such  liabil- 
ities, and  an  annual  asBesBment  of  S  cents  an 
acre  on  certain  lands  and  8  cents  per  acre  on 
certain  othw  lands  supposed  to  be  benefited  by 
the  constructloa  of  the  levees;  and  directing 
that  the  fund  thereto  created,  whether  In 
mon^  or  land,  should  be  devoted  to  the  pay- 
ment of  anch  bonds.  All  the  lands  in  con- 
troversy were  sold  under  the  authority  of  this 
statute  for  delinquent  levee  taxes,  and  pur- 
chased by  the  levee  board,  and  were  so  held  at 
the  time  of  the  conveyances  to  the  ratlroad 
company.  Thereafter  and  in  1877  Joslah 
0751  Oreen,  the  holder  of  $65,000  of  *the 
levee  irands,  filed  a  bill  In  the  chancery  court  of 
Hinds  county.  In  behalf  of  hlmsetr  and  alt 
other  holders  of  said  bonds,  against  the  state 
auditor  and  stale  treasurer  (who  had  been  by 
statute  substituted  for  the  levee  board)  to  sub- 
ject these  lands  to  the  satisfaction  of  such  in- 
debtedneML  On  appeal  to  the  supreme  court 
of  the  state  It  was  held  (ffOAs  v.  Gnat,  M 
Hiss.  SOS)  that  the  act  of  February  18,  1867, 
was  a  legislative  proposition  to  the  holders  of 
claims  against  tbe  original  levy  board,  which, 
when  accepted  by  such  claimaDts,  created  a 
contract  beyond  the  power  of  the  state  to  dis- 
turb, and  that  under  that  contract  the  taxes 
received  and  tbe  lands  sold  for  nonpayment 
of  taxes  became  a  trust  fund,  which  could  not 
be  diverted  by  any  subsequent  act  of  the 
legislature.  In  pursuance  of  that  decision  a 
decree  was  finally  entered,  ordering  a  sale  of 
all  such  lands  so  conveyed  to  the  levee  board 
for  nonpayment  of  delinquent  levee  taxes  in 
satisfacUon  of  tbe  claims  of  these  bondholders. 
Tbeae  lands  were  sold  under  that  decree,  and 
the  title  acquired  thereby  passed  by  subse* 

S|uent  mesne  conveyances  to  the  defendant.  It 
B  insisted  by  tbe  complainants  that  as  the  rail- 
road company  was  not  a  party  to  these  pro- 
ceedings, they  do  not  conclude  its  rights;  that 
they  were,  as  to  it,  and  parties  holdiog  under 
it,  ru  iiU0r  aUoa  aeta.  Be  Uiat  as  ii  may,  this 
decision,  followed  as  ft  was  by  snbsequeni  de- 
cisions  of  the  supreme  court,  is  a  construction 
of  tbe  act  of  1867,  which  is  not  only  binding 
upon  this  court  but  also  commends  itself  to 
our  judgment  as  a  just  recognition  of  the  force 
of  legislative  contracts.  Inasmuch  as  we  have 
seen  the  auditor's  deeds  are  not  to  be  taken  as 
an  adjudication  that  such  levee  taxes  had  been 
paid  by  the  railroad  company,  and  as  it  was, 
under  tbe  true  construction  of  the  atatute  of 
1867.  tbe  intent  of  the  legislature  that  In  addi- 
tion to  the  3  per  cent  for  general  taxes  all 
levee  assessments  should  be  paid  and  dis- 
charged by  tbe  railroad  company,  and  as  there 
is  no  evidence  before  us  that  such  payment 
and  discharge  were  made.  It  follows  that  all  the 
title  acquired  by  the  levee  board,  under  the 
act  of  1867,  has  passed  to  the  defendant. 

The  examination  we  have  thus  made  of  the 
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tax  questions  in  this  case  renders  unnecenfarr 
any  inquiry  into  the  validity  *of  the  judi-[G76 
dal  sales  by  which  the  complainants  claim  to 
have  acquired  the  title  of  the  railroad  compa- 
ny, for  by  those  sales,  if  tbey  took  anything, 
tbey  took  no  more  than  the  railroad  company 
had,  and  whatever  title  It  mav  ever  have  had 
was,  as  we  have  seen,  devested  by  the  tax  pro- 
ceedings. 

•msdeeruitftht  OtreuU  ChtirtwMri0ht,«md 


ALBERT  L.  FRANCE  et  at.,  Ptfft.  in  Err., 
e. 

UNITED  STATES. 

(See  8.aiteportar^ed.«B48U 

ndui  in  •  loittrjf. 

A  paper  tbat  oontalni  ootfalnr  but  flgnres  whlob 
relate  to  a  drawing  already  completed  Is  not  a 
paper,  oertlllcate.  or  instrument  parportlnir  to 
1)e  or  representlcff  a  ticket,  obanoe,  share,  or  tn- 
torest  in  a  lotterr,  whlob  the  act  of  Ooagreas  of 
1806,  chap.  Ul,  makes  It  unlawful  to  bring  into 
the  United  States  or  deposit  In  tbe  maUsor  carry 
from  one  state  to  another.  Snob  statute  rafeia 
only  to  a  paper  whlob  depends  upon  a  Unttety  tbe 
dnwlnff  of  wMdi  has  not  taken  plac& 

[No.  495.1 

Artnud  ycvembar  ISt  JS96.  Deeided  January 
4,  JS97. 

Pr  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio  to  review  a  judgment  convicting  Albert 
L,  France  et  at.  of  tbe  offense  of  conspiracy 
under  0.  S.  Rev.  Stat,  g  6440,  for  conspiring 
to  violate  the  act  of  Congrens  of  1896  for  tbe 
suppression  of  lottery  traffic  Beveraed,  and 
cause  remanded,  with  directlonB  to  discharge 
tbe  plaintiffs  in  error. 

Jtetn.  A.  W.  Ooldamith,  Jajoea  C. 
Carter,  Bdward  OoMon,  and  Geta-ge  JBeadtg, 
Jr.,  for  plaintiffs  In  error. 

Mr.  Edward  B.  Whitner.  Assistant  At* 
tomey  Ceneral,  for  defendant  in  error. 

Hr.  Justice  Peekhaim  delivered  the  opin- 
ion of  the  court : 

The  plaintiffs  in  error  wen  Indicted  for 
and  convicted  of  tbe  offense  of  conspiracy, 
under  U.  8.  Rev.  Stat.  §  0440.  They  were 
charged  In  the  indictment  with  conspiring  to 
violate  the  act  of  (Congress  passed  March  3, 
1895,  for  tbe  suppression  of  lottery  traflBo 
thh)URb  national  and  interstate  commerce, 
etc.  28  Stat,  at  L.  968. 

Tbe  section  of  the  Revised  Statatea  and  the 
1st  section  of  tbe  act,  above  referred  to,  are 
set  forth  in  the  margin.* 

*Tbe  indictment  contains  six  counts,  [678 
charging  overt  acts  on  tbe  part  of  plaintiffs  In 


*  Sec.  6U0.  If  two  or  more  persons  oonsplre 
either  to  oommlt  aiiT  offense  agslnst  tbe  United 
States,  or  to  defraud  the  United  States  lo  any 
manner  or  for  any  purpose,  and  one  or  more  of 
such  parties  do  any  act  to  effect  tbe  objeot  of  tha 
Gonsplraoy,  all  tbe  parties  to  soeb  ooos^tacr  sbaU 
be  liable  to  a  peoal^  of  not  less  than  91,000,  and 
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error,  to  Iistb  been  oommitted  Id  Hamiltoo 
«oaaty,  Olilo,  In  October.  1895. 

Tbe  trial  of  tbe  plaintiffs  in  error  bavinx 
been  duly  commeDced  in  tbe  district  court 
of  tbe  United  States  for  tb«  soutbera  diatrtct 
of  Ohio,  it  appeared  In  tbe  course  of  tbe  eri- 
denoe  then  taken  that  there  were  two  lotteries, 
called  respecttTelj  the  "H*  "Henry  Lot- 
tery," and  the  **K"  or  "Kentucky  Lottery," 
both  of  which  were  carried  on  in  CovingtoQ, 
Kentucky,  under  tbe  management  of  one  of 
the  plaintiffs  In  error,  the  others  being  en- 
gaged in  the  business  under  bis  direction. 

Witnesses  for  the  goTerament  testified  to 
the  manner  In  which  uie  lotteries  In  queatlon 
were  conducted.  It  was  shown  by  their  evi- 
dence that  the  main  office  where  the  drawing 
was  done  was  situated  on  the  Kentucky  side 
of  tbe  river  and  in  tbe  city  of  Covington. 
There  was  a  drawing  twice  in  each  day  for 
each  lottery.  Tbe  drawing  In  each  case  was 
from  a  glass  wheel  In  which  tbe  numbers 
from  1  to  78  were  placed,  and  one  number 
was  drawn  out  at  a  time  until  13  had  been 
drawn.    The  betting  Is  In  regard  to  the  se- 

?[uence  In  which  tbe  numbers  will  be  drawn 
rom  the  wheel,  and  three  numbers  are  usu- 
ally chosen,  such  for  InBtance  as  7,  38,  16. 
This  is  called  a  **gie."  If  the  player  bet  on 
these  numbers  and  tliey  are  drawn  from  the 
wheel  in  that  order,  no  baa  won  his  bet. 
There  are  agents  for  these  lotteries,  as  some 
of  the  witnesses  said,  "in  every  street  lo 
Cincinnati."  An^enthaaanofficeconsisting 
of  a  single  room,  where  he  receives  persons 
670j  who*propo8e  to  patronize  tbe  lottery. 
The  person  coming  to  tue  office  chooses  his 
numbers ;  the  agent  gives  him  a  paper  con- 
taining nothing  out  the  numbers  and  In  tbe 
sequence  which  be  has  chosen,  two  copies  of 
which  the  agent  keeps.  At  a  certain  hour 
before  the  drawing  of  the  lottery  in  Coving- 
ton, each  agent  in  Cincinnati  sends  his  mes- 
senirer  with  a  paper  show  lag  the  various  num- 
bers chosen  and  the  amounts  Iwt,  and  he  also 
sends  the  money,  less  bis  commissions,  to  tbe 
main  office  across  the  river.    These  messen- 

Sers  must  arrive  a  certain  time  before  Uie 
rawing  or  they  will  not  be  permitted  to  share 
In  the  drawing  which  is  then  about  to  take 
place.  After  the  drawing  what  Is  termed 
an  "official  print"  Is  made,  which  consists 
of  a  printed  sheet  showing  the  numbers  in 
tiieir  consecutive  order  as  they  came  ont  of 
the  wheel,  and  on  the  line  beneath  the  num- 
bers are  arranged  in  their  natural  order. 
This  "official  print"  is  in  the  form  of  a  book, 
and  after  the  drawing  it  Is  returned  to  tbe 
agent  in  Cincinnati,  who  on  his  part  sends 
It  back  again  just  prior  to  the  next  drawing. 


In  addition  to  tbe  "official  print,"  these  mes- 
sengers, after  the  drawing  has  been  had, 
bring  back  to  the  agents  st  Cincinnati  what  Is 
known  as  "bit'Slips. "  These  areatipaof  [ja- 
per  with  nothing  but  the  winnins  numbers 
on  them,  together  with  a  statement  of  a  sum  In 
dollars.  The  agent  understands  this  named 
aom  to  be  the  amount  payable  to  Uiose  who 
have  won  upon  the  last  drawlnsr.  Tbe  Iden- 
tification or  the  drawing  at  wfilch  tbe  win- 
ning numbers  came  out  la  mode  by  number- 
ing each  drawing.  The  money  to  the  amount 
named  on  the  paper  Is  brought  over  by  tbe 
messenger  to  the  agent  in  Cincinnati. 

Some  of  these  measengera  were  arrested  as 
they  were  coming  from  Covington,  walking 
across  the  bridge,  and  just  as  they  came  to 
the  Cincinnati  side.  They  bad  with  them  in 
their  pockets  tho  official  sheet  and  the  bit- 
slips,  as  above  described,  containing  the  re- 
sult of  the  drawing,  which  had  just  been  con- 
cluded at  Covington.  They  had  the  money 
to  pay  the  bets,  and  were  on  their  way  to  the 
various  agents  In  the  city  of  Cincinnati. 
Procuring  tiie  carrying  of  these  papers  was 
tbe  overt  act  towards  the  sccomplisbment  of 
the  "conspiracy  upon  which  tbe  con-  fOSO 
vlction  of  plaiotifla  to  error  was  based. 

There  was  nothing  on  any  of  tbe  paoers 
which  showed  that  any  particular  person  bad 
any  interest  In  or  claim  to  any  money  which 
the  messengers  carried.  The  papers  were 
simply  the  means  used  to  impart  information 
from  the  main  office  In  Covington  to  the  agent 
In  Cincinnati  as  to  tbe  result  of  the  drawing 
of  the  particular  lottery.  They  In  fact  re- 
ferred entirely  to  a  past  drawing,  and  even 
as  to  that  they  furnished  no  evidence  that  any 

fiartlcular  person  or  that  the  bearer  had  any 
Dterest  in  the  result  of  the  lottery  already 
drawn.  They  were  addressed  to  no  one  and 
were  signed  by  no  one.  Nothing  but  figures 
were  there.  None  but  tbe  agent  had  the  neces- 
sary information  as  to  tbe  persons  who  were 
interested  In  or  who  might  be  entitled  to 
any  money  by  reason  of  the  result  of  the 
drawing.  The  papers  did  not  purport  to  be 
or  to  represent  a  ticket,  chance,  share,  or  in- 
terest In  or  dependent  upon  the  event  of  any 
lottery. 

For  the  purpose  of  determining  one  of  the 
questions  raised  by  counsel  for  tbe  plaintiffs 
In  error,  it  may  be  asuumed  that  the  evidence 
was  sufficient  to  justify  tbe  jury  in  flodlog 
plaintiffs  In  error  guilty  of  tbe  conspiracy 
to  do  the  acts  above  mentioned,  either  as 
managers  of  a  lottery  in  Covington,  or  as 
aeents  in  transmitting  papers  and  books  con- 
taining the  matter  above  stated.  After  the 
evidence  was  all  In,  each  of  the  plaintiffs  in 


not  more  tban  910.00Q,aod  to  Imprisonment  not 
more  than  two  years. 

AOT  or  U06. 

Cbap.  161.  An  Act  for  the  SupprenloQ  of  Lottery 
Trafflo  tbrouBh  HaUonBl  and  Interstate  Com- 
merce and  tbe  Postal  Service  Subject  to  the  Ju- 
rlsdlotlon  and  Laws  of  tbe  tTnlted  States. 

Be  It  enacted  bvthe  Senate  and  House  oT  Bepre- 
•entatftwc  of  th«  untttd  StaUt  of  Afwrica  in  Con- 
cnt*  oesembJed.'  Tbat  any  person  wbo  sball  cause 
to  be  brought  within  the  Uolted  States  from 
abroad,  for  the  purpose  of  dlaposlnir  of  tbe  same, 
OT  deposited  In  or  eanrled  by  tbe  malls  of  tbe 
United  States,  or  oarxM  from  one  state  to  another 

&0C 


to  tbe  tTnlted  Rtat«^  any  paper.  oertlHcata.  or  in- 
etrument  purportlair  to  be  or  represent  a  Uoket, 
chance,  share,  or  Interest  In  or  dependent  upon 
tbe  event  of  a  lotterv,  eo-callod  rift  concert,  or 
similar  enterprise,  otlerlnir  prize*  dependent  upon 
lot  or  chance,  or  shell  cause  any  adVL-riisement  ot 
suob  Intterv.  so-called  rift  concert,  or  slnOar  en- 
terprlee,  offerlns  prizes  dependent  upon  lot  or 
chance,  to  be  brouirtit  into  tbe  United  Bcalee,  or 
deposited  la  or  carried  by  tbe  malls  of  tbe  United 
Slates,  nr  transferred  (rom  one  stRte  to  another  In 
tbe  same,  shall  he  puntsbable  In  tbe  flrat  oltense 
by  Imprisonment  for  not  more  tban  two  years  or 
by  a  fine  of  not  more  tban  Sl.000  or  both,  and  in  tba 
second  and  after  offenses  ny  sneh  Imprisonment 
only. 
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ocor  uked  tbe  oourt  to  charge  the  jury  that 
ii  renrd  to  his  IndiTidual  case  the  jury 
Aoafd  be  directed  to  find  a  Terdtct  of  not 

Elltf.  mnd  that  as  to  him  tbe  Uoited  States 
]  niled  to  make  out  a  case,  and  that  tbe 
verdict  of  the  Jury  should  therefore  be  In 
Us  fftTor.  The  court  refused  to  charge  as  re- 
inetted,  and  «aoh  defendant  dnly  excepted 
to  mch  refusal.  We  think  the  request  was 
proper  nnd  shoald  ban  been  granted  by  the 
court. 

Some  criticism  Is  made  by  the  learned 
counsel  for  the  defendant  In  error,  based  upon 
ihe  partlcalar  language  of  tbe  request  to 
dimrge.    He  says  uat  the  oaly  request  was 
made  od  the  part  of  the  defendant  A.  L. 
France.and  that  such  request  In  regard  to  him 
<I8 1]  wna  lolned  In  by  the  other  *aefendants, 
•o  that  their  request  was  that  he  (France) 
tiioald  be  mcquitted  by  the  direction  of  the 
Goort.  and  that  no  request  was  made  In  tbeir 
own  behalf.    Possibly  the  language  appear- 
ing in  tbB  record,  when  read  without  the 
.  context.  Is  capable  of  such  a  construction, 
bat  It  is  apparent  from  the  questions  In  tbe 
case  and  the  evidence  which  had  been  taken 
regarding  all  the  defendants,  that  such  was 
neither  uie  intention  of  tbe  counsel  for  the 
pUlntiffs  In  error  nor  the  understanding  of 
the  court.     Tbe  plain  intention  was  that 
the  same  directions  which  were  asked  for  In 
TCgard  to  the  defendant  A.  L.  France  were 
also  asked  for  Individually  and  for  himself 
by  each  of  tbe  other  defendants,  so  that  each 
inade  the  request  that  the  court  should  charge 
that  be  Indlridually  was  entitled  to  a  ver- 
dict of  not  guilty,  npoo  tbe  same  grounds 
fKX  forth  In  uie  special  charge  aAed  fdr  by 
tbe  defendant  A.  L.  France. 

When  proper  and  legal  evidence  has  been 
given  on  the  part  of  the  government  in  a 
criminal  trial,  which  If  believed  is  sufficient 
ia  law  to  make  out  a  crime  and  to  sustain  a 
eonviction  of  the  person  on  trial,  a  request 
to  tbe  court  to  direct  the  Jury  to  acquit  must 
be  refused,  and  an  exception  to  such  refusal 
talaes  no  questloa  of  law.  even  though  the 
evidence  on  the  part  of  the  defendant  la  much 
Aronger  and  more  satisfactory  than  that  for 
the  government.  Tbe  question  under  such 
circumstances  Is  one  for  the  jury  and  not  for 
the  court.  In  the  view  we  take  of  this  case, 
bowever,  tbe  request  did  not  depend  upon 
<be  credlbilitT  of  wibiessas  or  upon  the 
weight  to  be  given  to  the  evidence  In  the  case. 

assume  the  truth  of  all  the  evidence 
given  on  tbe  part  of  the  government  with  all 

? roper  Inferences  which  may  be  drawn  from 
I.  but  we  do  not  think  that  such  evidence 
hrcught  plaintiffs  In  error  within  the  provi- 
flOBs  of  the  statutein  regard  to  lotteries  above 
set  forth.  Therefore  a  motion  to  direct  an 
•oqnlttal  raised  a  Question  of  law,  and  an 
<Keption  totbe  denial  of  the  motion  Is  prop- 
wiy  reviewable  here. 

^e  areof  opinion  that  in  this  case  the  mes- 
*BiiSen  carrying  across  tbe  border  from  Ken- 
*i|«ItoOhlo  thebooksand  papers  above  refer- 
no  todid  not,  within  the  meaning  of  tbe  stat- 
ute, carry  any  paper, certificate,  or  loBtrument 
^2]purporting  *to  be  or  represent  a  ticket, 
chance,  share,  or  Interest  In  or  dependent 
opos  the  event  of  a  lottery,  so  cslied  gift 
IMD.S.        U.S..  Boos  41.  a 


concert,  or  similar  enterprise,  offering  prizes 
depending  upon  lot  or  chance,  as  provided 
for  In  suco  statute.  Tbe  lottery  bad  already 
been  drawn ;  tbe  papers  carried  by  tbe  mes- 
sengers were  not  then  dependent  upon  the 
event  of  any  lottery.  The  laoguage  as  used 
In  the  statute  looks  to  the  future.  The  pa* 
pers  must  purport  to  be  or  repesent  an  ex- 
isting chance  or  interest  which  is  dependent 
upon  the  event  of  a  future  drawing  of  tbe 
lottery.  A  paper  that  contains  nothing  but 
figures  which  in  fact  relate  to  a  drawing  that 
has  already  been  completed,  one  that  has 
passed  and  gone,  cannot  properly  be  said  to 
be  a  paper,  certificate,  or  instrument  as  de> 
scribed  In  the  statute.  It  purports  to  show 
no  interest  in  or  dependent  upon  the  event  of 
any  lottery.  If  the  lottery  has  been  drawn, 
the  interest  is  no  longer  dependent  upon  It. 
Tbe  condition  upon  which  the  bet  or  the  In- 
terest was  dependent  has  happened  ;  the  solu- 
tion of  the  problem  has  already  been  arrived 
at ;  the  bet  has  already  been  determined.  Tbe 
bare  statement  of  that  solution  or  determina- 
tion placed  OD  paper  does  not  impart  to  that 
paper  the  character  of  a  certificate  or  instru- 
ment purporting  to  be  or  represent  a  ticket, 
etc.,  dependent  upon  the  event  of  a  lottery. 
From  tbe  statement  upon  tbe  paper  the  agent 
may  acquire  the  knowledge  which  will  en- 
able him  to  say  who  baa  woo,  but  the  book 
or  the  paper  does  not  purport  to  be  and  Is  not 
a  certificate,  etc.,  within  the  act  of  Congress. 

There  Is  no  contradiction  In  the  testimony, 
and  the  government  admits  and  assumes  that 
the  dtawlng  In  regard  to  which  these  papers 
contained  any  Information  had  already  taken 
place  In  Kentucky,  and  tt  was  the  result  of 
that  drawing  only  that  was  on  Its  way  In  the 
hands  of  messengers  to  the  agents  of  the  lot- 
tery In  Cincinnati. 

The  statute  does  not  cover  the  transaction, 
and  however  reprehensible  the  acts  of  the 
plaintiffs  in  error  may  be  thought  to  be,  we 
cannot  sustain  a  conviction  on  that  ground. 
Although  the  objection  is  a  narrow  one,  yet 
tlie  statute  being  highly  penal,  rendering  Its 
violator  liable  to  fine  and  imprisonment, 
"we  are  compelled  to  construe  it  strlct-[683 
ly.  Full  effect  is  given  to  the  statute  by  hold- 
ing that  tbe  language  applies  only  to  that 
kind  of  8  paper  which  depends  upon  a  lottery 
the  drawing  of  which  has  not  yet  taken  place, 
and  which  paper  purports  to  be  a  certificate, 
etc. ,  as  described  In  the  act.  If  It  be  urged 
that  the  act  of  these  plaintiffs  In  error  is  with- 
in the  reason  of  the  statute,  the  answer  must 
be  that  it  Is  so  far  outside  of  its  language  that 
to  include  it  within  the  statute  would  be  to 
legislate  and  not  to  construe  legislation. 

It  has  also  been  most  strongly  urged  on  the 
part  ot  the  plaintiffs  In  error  Uiat  they  were 
not,  as  shown  by  the  evidence,  engaged  in 
the  transaction  of  anythins  in  tbe  nature  of 
interstate  commeroe,  and  that  Congress  had 
no  constitutional  right  to  pass  an  act  which 
should  be  applicable  to  them  under  tbe  cir- 
cumstances aisclosed  by  tbe  proof  In  this 
case.  It  was  argued  that  the  subject  was  be- 
yond tin  Jurisdiction  of  Congress  In  the  ex< 
ercise  of  Its  powers  coneernrng  national  or 
Interstate  commerce.  The  arguments  upon 
this  subject  have  on  both  sides  nea  able  and 
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iDterestlDg,  but,  m  oar  decisioD  in  relatloD 
to  the  scope  of  the  statute  Decessarilj  leads 
to  a  reversal  of  the  judgment  and  a  discharge 
of  the  plaintiffs  iu  error,  it  Is  oot  necessary 
for  us  to  decide  the  question  as  to  the  power 
of  Congress,  and  we  therefore  ezpieu  no 
opIotoQ  In  regard  to  It. 

77t*  Judgment  mutt  be  Ttverted,  and  the  cause 
remanded  to  the  district  court  of  the  United 
States  for  the  southern  district  of  Ohio,  with 
directions  to  set  aside  the  judgment  wjui  dis- 
charge tlM  plaintiffs  io  error. 

Hr.  Juatloe  Harlan  dissented. 


684]  JOHN  F.  BUSHNELU  P^f-  Ber., 

V. 

CTRUS  A.  LBLAND,  Becefver,  eta 

(Bee  B.  a  Beporter<s  ed.  08i-8BS.) 

Aueaiment,  when  evidence— pouter  of  eomptrciUr 
of  the  eurreney. 

L  Ad  awcwmeot  npoo  stookboldefe  of  a  natlooal 
bank,  made  by  tbe  comptroller  of  the  eunenoy,  iB 
erMenoe  in  an  action  brought  by  the  leoelver  of 
the  bank  agaf  oat  a  stookbolder  to  enforoe  pay- 
meat  of  the  double  (lability  Imposed  by  law. 

%,  The  comptroller  of  the  currency  has  power  to 
appidnt  a  receiver  of  a  defaulUnir  or  lasolvent 
natlooal  bank  and  tocallfora  ratable  aiBeMment 
upon  Its  stookholdeiB,  without  preyloua  Judtolal 
ascertainment  of  the  neceeslly  oC  such  appoint- 
ment and  of  tha  UabUlUes  of  the  bank;  and  socb 
•ntfaority  doca  notEire  that  oflleer  JudMal  power 
Id  vlOlatloD  of  the  CoosUtution. 

[No.  497.] 

ArpuHkua^U,  i^*  iS96.  Decided  Janu- 
ary 4,  lS97n 

Pr  ERBOR  to  the  District  Court  of  the 
Unlt«d  States  for  the  District  of  Coooecti- 
cut  to  review  a  judgment  for  the  plaintiff, 
Cyrus  A.  Leland,  receWer,  etc.,  against  John 
F.  BushneU,  for  the  payment  of  the  double 
HabUity  imposed  by  law  upon  him  as  stock- 
bolder  In  a  national  bank.  Aflrmed. 
The  facts  are  stated  In  the  opinion. 
Mr.  John  J.  Crawford  for  plaintiff  in 
error. 

Mmr§.  Frederick  W.  Holden  and  Ed- 
ward Wiaslow  Faic*  for  defendant  In 

Hr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  being  a  atookholder 
In  the  State  National  Bank  of  Wichita, 
Kansas,  was  sued  to  enforce  payment  of  the 
doubleliablllty  Imposed  by  law.  Theplead- 
tngs  aTer  the  existence  of  the  legal  prere- 


quisites to  the  stockholder's  liability,  viz., 
tne  subscription  by  defendant  to  the  fitock, 
the  due  organization  of  and  the  authorlty^ 
conferred  on  the  bank  to  engage  in  business, 
the  suspension,  the  valid  appointment  of  a 
receiver,  and  a  ratable  assessment  nude  bf 
the  comptroller  on  the  atockholdere  in  omi- 
formlty  to  law.  U.S.  Rev.Stat.  §S  51S1,  6234. 

At  the  trial  objection  was  teKen  and  re- 
served to  the  offering  in  evidence  of  the  aa- 
sessment  made  by  the  comptroller  of  the  cur- 
rency, and  upon  the  close  of  the  testlmonr 
the  ground  of  this  objection  was  reiterated 
by  way  of  exception  to  the  Tefuaal  of  the 
court  to  give  the  following  Instruction  : 

"Counsel  for  the  defendant  then  moved  the 
*court  to  instruct  the  Jury  to  return  a  [OSft 
verdict  for  the  defendant,  upon  the  ground 
that  there  is  no  evidence  In  usfi  case  to  show 
that  the  action  Is  brought  for  the  purpose  of 
eoftHtsing  any  claim  or  lien  of  the  United 
States;  toat,  so  far  as  appcarv  from  the  evi- 
dence, the  Individual  liability  of  the  defend- 
ant as  a  stockholder  of  the  State  Katiooal 
Bank  of  Wichita  is  sought  to  be  enforced' 
merely  for  the  purpose  of  paying  the  claime 
of  private  parties ;  that  there  is  no  evidence  Id 
this  case  to  show  that  such  parties  are  credit- 
ors of  the  Stote  National  Bank  of  Wichita, 
and  there  Is  no  eyidenoe  to  show  that  the  fact 
that  these  parties  are  creditors  of  the  State 
National  Bank  of  Wichita  has  ever  been  es- 
tablished by  any  decision  or  order  of  a  court 
of  compftteot  jurisdiction ;  that,  so  far  aa 
appears,  the  only  decision  on  this  poiot  la 
tliat  of  the  comptroller  of  the  currency,  and 
that  his  decision  is  of  no  force,  for  the  rea- 
son that  it  Is  an  attempt  of  an  executivo 
officer  to  exercise  judicial  functiona." 

A  verdict  was  returned  in  favor  of  the 
plaintiff,  and  to  the  judgment  thoeon  thia 
writ  of  error  is  prosecuted. 

The  assigamente  of  error  are  based  aolelj 
on  the  grounds  covered  by  the  exeeptiOD 
taken  to  the  introduction  of  testimony,  tiw 
refusal  to  charge,  as  above  stated,  and  to 
an  Asserlni  want  of  jurisdiction  in  the  court 
below.  All  these  alleged  errors  may  he  re- 
duced to  the  single  contention  that  under 
the  national  banking  law  the  comptroller 
of  the  currency  Is  without  power  to  appoint 
a  receiver  to  a  defaulting  or  insolvent  na- 
tional bank,  or  to  call  for  a  ratable  assess- 
ment upon  the  stockbolders  of  such  bank, 
without  a  previous  judicial  ascertainment 
of  the  necessity  for  the  appointment  of  the 
receiver  and  of  the  existence  of  the  liabili- 
ties of  the  IwDk,  and  that  the  lodgment  of 
authority  In  Uie  comptroller,  empowering 
him  either  to  appoint  a  receiver  or  to  make 
a  ratable  call  upon  the  stockholders,  ts  tanta- 
mount to  vesting  that  officer  with  judicial 
power  in  violation  of  the  OonstitutloD.  All 


N0TB.-I/«(iMKtv  to  cQHtty  •f  tM  ttoOiholdert  to 
tlU  flpedtteri  ef  on  ImaStmA  MrponMoi^  for  the 
«mpa4d  amomU  due  on  (Mr  atoc^'  KaMMtv  on  new 
•Aoru  iMHcd  after^Mm  at  eredUar  oross,'  eopUal 
ttoOt  ie  tnatfwnd;  payment  for  atocfc,  kow  MOdl^— 
see  note  to  Havdley  v.  Stnta,  We  VK. 

AttoMMdval  MoMtttv  <^  Uodchotden  foreor- 
VOraUdACs,BaenO«eto  Hat<Aiv.DaDa.X;8BB. 

^toHoMWir  oT  matNt  afmenrnfttetmino,  mtn- 
»»8 


ing,  etc.,  eorporaOone  or  a^tociationt,  wtdar  JVmt 
Foric  •totute, /or  fuC  jIHiiff  r^Mit,  see  note  to  Oisea 
V.  Curtis. 1088. 

At  to  Indlvidval  IbiMIttv  of  ttoekholdm  for  oor- 
poraU  debtKUcMUty  amlraetual:  limUaUonK  repeat 
ofttatute  Impoattw  HabOity:  damaye*  for  tort*;  <f  ect 
of  trantfer  of  atotk;  durfiw  trfMi;  time  HabUUy  oWa: 
fudgment  aytttntt  eorporaffoM,— Me  note  to  United 
States  V.  Stanford.  ¥k  KU 
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of  these  coDteotiooe  have  been  loDg  since 
settled,  aod  are  oot  open  to  further  dtscuasion. 
ese^Kennedtl  t.  *Oibmm,  75  U.  B.  6  Wall. 
408  [19 :  470r ;  Cbwy  t.  Gatli,  M  U.  8.  674 
[34  :  168]  ;  OhiUd  8tatei  t.  Ktua,  102  U.  8. 
428  [36:  SIO].  When,  after  the  adjudica- 
tion in  Keiintd^  ▼.  Qibton,  the  questions 
were  for  a  second  time  pressed  in  argument, 
the  court  contented  Itself  vith  calllDe  at- 
tention to  the  fact  that  they  had  been  afflrma- 
tively  adjudicated  upon  ftiid  were  concluded. 
We  see  no  rauKn  now  to  reopen  controverstes 
which  were  then  treated  as  concluded  and 
have  since  been  approved  and  in  all  respects 
fully  affirmed.  The  contention  that  tliere 
Is  now  presented  In  argument  a  grave  con- 
stitutlosal  question,  which  was  not  pressed 
or  considered  In  the  prior  cases,  1«  a  mere 
assumption  which  has  no  foasdatlon  in  facL 
A  casual  inspection  of  the  points  pressed 
by  counsel  In  Ca»«y  t.  QMi  makes  evident 
the  fact  that  the  very  arguments  now  ad- 
vanced were  then  urged  upm  th«  oourt  and 
held  to  be  untenable. 
Judgmtnt  i^glmud. 


UNITED  STATES  and  the  Sioux  NaUon 
or  Tribe  of  Indians,  Afptt., 

9. 

NORTHWESTERN  EXPRESS.  STAGE, 
A  TRANSPORTATION  COUPAITr. 

<Bee  S.  a  B^K«teK*s  ed.  686  4n.) 

Corporation,  when  eititm  of  ths  VnUtd  State*. 

A  cnrpnrnttOTi  of  B  state  ta  n  '^citlzpa  of  tbe  United 
Steus,"  wltblD  tbe  meealnv  of  the  act  of  Con- 
grsM  of  Xsrota  a,  1891,  proTldlDg  f  nr  tbe  adjudloa- 
tloo  of  claiiDB  of  oiiizeai  of  the  United  Slates  tor 
property  taken  or  deatroyed  by  Indians. 

[No.  218.] 

BubmUtedDeeen^  7, 1896.  Ikeidtd  Jonuarjf 
4.1897. 

AI^EAL  from  a  judgment  of  the  Court  of 
Claims  awarding  to  the  Northwestern  Ex- 
press, Stage,  &  Transportation  Company  a 
certain  amount  for  property  taken  and  de- 
stroyed by  the  Sioux  Natloli  or  Tribe  of 
Indians.  AfJlrmeS. 
The  facts  are  stated  in  the  opinion. 
Mettn.  Charles  B.  Howrjr,  Assistant 
Attorney  Gcnrral,  and  Alexunder  Porter  Hone, 
assistant  attorney,  for  apuellauta. 

Mmn,  Jobn  B.  nuibom.  Charles 
King,  and  ^milaa  B.  KIb^  for  appellee. 

Mr.  Justice  Whit*  delivend  the  oidnlon 

of  tbe  court: 

This  appeal  was  taken  from  a  judgment  of 
the  conn  of  claims  awarding  to  the  appellees 
687]  the  sum  of  *$750  upon  the  following 
state  of  facts  found  by  the  court,  to  wit: 

"1.  Tbe  claimant  is  and  was  at  the  time  of 
the  depredation  hereinafter  mentioned  a  cor- 
poration crukleJ  under  and  by  virtue  of  the 


laws  of  tbe  state  of  Minnesota,  and  was  trass- 
Milng  the  business  of  a  common  carrier  in 
conveying  passengers  and  freight  at  the  tins 
referred  to. 

"3.  The  claimant  during  the  year  1879  was 
engaged  In  carrying  the  malls  and  doing  the 
business  of  a  common  carrier  from  Bfamarrk, 
Dakota,  to  Deadwood  and  the  Black  Hnis, 
upon  tbe  territorial  road  from  Bismarck  to 
Cook  maiion,  in  part  through  the  Great  Sioux 
reservation. 

"8.  Go  the  Sth  of  February,  1879,  near 
Cedar  Canyon,  property  belonging  to  the 
claimant,  coosiBting  of  four  horses  and  their 
harness,  whs  taken  or  destroyed  by  Indians  of 
tbe  defendant's  tribe,  the  same  being  of  the 
value  of  $750.  The  defendant  Indians  were 
■t  the  lime  In  amity  with  the  United  Suias, 
and  the  depredation  was  comndtted  without 
just  cause  or  provocation  on  tbe  part  of  the 
claimant  or  its  a^entfi,  and  theproperty  has 
not  been  returni'd  orp:ii<l  for.  Thectalm  has 
not  been  approved  or  allowed  bj  the  Seoe- 
retary  of  tbe  Interior." 

The  court  of  claims  decided  on  the  facts  lo 
found  as  a  conclusion  of  law.  that  the  claim* 
ant,  by  reason  of  Its  Incorporation  by  a  state 
of  the  Union,  must  bo  conclusively  presumed 
to  be  a  citizen  of  the  United  States  for  the 
ptirpofiefl  of  this  action. 

The  act  of  March  8.  1891  (36  Stat,  at  L. 
851,  chap.  588),  is  entitled  "An  Act  to  Pro- 
vide for  the  Adludlcstloo  and  Payment  of 
Claims  ArislDg  from  Indian  Depredations." 
By  the  1st  section  of  Ihe  act  jurisdiction  and 
authority  were  conferred  upon  the  court  of 
claims,  In  addition  to  tbe  jurisdiction  already 
poosessed  by  the  court,  to  tiKjuim  into  nnd 
finally  adjudicate  "all  claims  for  property  of 
citttensof  ibe  United  S(ste8"tnkrn  or  destroyed 

S'  Indians  under  circumstances  specltled  in 
e  act.  The  sole  question  presented  by  tbe 
appeal,  therefore,  is  as  to  whether,  under  a 
proper  construction  of  the  act  referred  tu,  a 
corporation  of  a  state  for  the  purpose  of  the 
act  IS  embraced  within  the  dengnatlon  "citi- 
zens of  tbe  United  States." 

*Tbe  act  was  considered  in  /eAium  t.  [6SS 
United  Statea,  160  U.  S.  646  [40: 599],  and  wo 
there  held  that  a  person  who  was  not  a  citi- 
zen of  the  United  States  at  the  time  of  an  al- 
leged apprupriatioo  of  his  property  by  a  tribe 
oi  Indians  was  not  entitled  to  maintain  ao 
action  in  tbe  court  of  claims  under  tbe  act  In 
question.  There  was  not  In  that  case,  how- 
ever, any  assertion  that  the  claimant  was  a 
citizen  of  a  state  as  distinguiabed  from  a 
citizen  of  the  United  States.  It  was  also  de- 
clared that  as  the  court  of  claims  bad  no  gen- 
eral jurfadiction  over  claims  against  tbe 
United  States,  it  could  take  cognizance  only 
of  such  matters  as  by  tbe  terms  of  tbe  act  of 
Conness  were  committed  to  It.  Whilst  un- 
doubtedly in  a  purely  technical  and  abstract 
sense  citizenship  of  one  of  the  states  may  not 
include  citlzenahlp  of  the  United  States,  this 
does  not  meet  the  qni'stion  which  we  are  lo 
construe,  which  is,  WLat  is  the  meaning  of 


V<mL—AB  to  eorporatbttu,  wAen  dumtd  eltiMMa  i  jurbdletton  of  courts  over  Oiem,  see  aotes  to  H»> 
or  persons,— see  note  to  United  States  v.  Anedy,  tlonal  Steamship  Co.  v.  Turnan,  S7: 87*  aod  Hope 
d:  m  Ins.  Oo.  V.  Boardmao,  8i  U. 

As  to  aMfasnshto  eTeorperatloiisisttA  r^srsMC  lo  1 
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Iba  words  "citizens  of  the  United  Statss"  as 
lued  In  the  sisiute?  UnqticstionablT,  in  the 

gineral  and  common  acceptatloD,  a  citlien  of 
e  state  Is  considered  as  synonvmous  with 
citizen  of  the  United  States,  and  the  one  Is 
therefore  treated  as  ezpressire  of  the  other. 
This  flows  from  the  tact  that  the  one  is  nor- 
mally and  usually  the  othCT.  and  where  such 
la  not  the  ease  It  la  purely  en»ptlooal  andun- 
coromoD.  These  considmtions  give  rise  to  an 
ambiguity  which  we  must  solve,  not  by  refer 
ence  to  a  mere  abstract  tecbnicalttT,  out  by 
that  cardinal  rule  which  commanm  that  we 
seek  out  and  apply  the  evident  purpose  In- 
tended to  beaccomplished  bj  the  lawmaking 
power. 

Congress  has  frequently  In  Its  legislation,  as 
also  the  treaty-making  power,  used  the  words 
"citi/^DS  of  the  United  States"  in  the  broadest 
eenae,  and  as  embracing  corporations  created 
by  state  law.  Thus,  In  U.  8.  Rev.  Stat. 
%  2319,  the  right  to  purchase  mineral  de- 
posiu  in  the  public  lauds  was  conferred  upon 
"citizens  of  the  United  States  and  those  who 
have  declnred  their  intention  to  become  such." 
Section  2821,  however,  in  regulating  the  mode 
by  which  the  fact  of  citizenship  should  be 
estnbllshed,  provided  that  "in  the  case  of  a 
corporation  organized  under  the  lawa  of  the 
Uniml  States,  or  of  any  state  or  territory 
889]  thf-reof,"  the  fact  sbould  be 'evidenced 
"by  tlieBMngof  acertifledcopvof  their  charter 
orcertiflcateof  incorporation.''  By  the  French 
spolistlnn  act  of  January  20,  1886  (28  Stat,  at 
L.  288,  chap.  2A),  aulburlty  was  conferred  on 
the  court  of  claims  to  adjudicate  upon  certain 
claims  of  "citizens  of  the  United  States  or 
their  legal  representatives."  The  court  of 
claims,  however,  made  no  distinction  in  the 
exercise  of  jurisdiction  between  the  claims  of 
oatural  persons  orof  corporalions.  It  entered 
upon  no  inquiry  as  to  whether  the  atockhold- 
ers  of  BQcli  corporations  were  composed  In 
whole  or  in  part  of  other  than  citizens  of  the 
United  States.  CJongreas  appropriated  for  the 
payment  of  judgments  thus  rendered  in  favor 
of  corporations.  See  26  SUt.  at  L.  905,  907, 
where  appropriations  were  made  in  favor  of 
the  receiver  of  a  corporation  styled  the  Balti- 
more Insurance  Company. 

In  Tsrlous  treat  lea  entered  Into  by  thegovern- 
ment,  the  term  "citizens  of  the  United  Slates" 
has  been  used  in  the  general  sense  already 
referred  to.  Thus,  in  the  treaty  with  Mexico 
relative  to  the  adjustment  of  untettled  claims 
(15  Stet.  at  L.  679, 680),  jurisdiction  is  granted 
to  a  commission  to  consider  "all  claims  on  the 
part  of  corporations,  companies,  or  private  in- 
dividuals, citizens  of  tbeUnited  States,  upon 
the  government  of  the  Mexican  Republic." 
Similar  language  was  also  employed  in  Uie 
treaties  with  Venezuela  (16  Stat,  at  L.  718, 
714):  with  Peru  (16  Btat.  at  L.  751.  752);  with 
Great  Brl'aln  (17  Slat,  at  L.  663.  867);  and 
With  France  (21  Slat,  at  L.  678,  674). 

In  various  decisions  of  this  court,  com- 
mencing with  LoitiniUe,  O.  A  O.  R.  Co.  v. 
LetKon.  48  U.  a  9  How.  497  [11: 858].  it  has 
been  adjudged  that  for  the  purpose  of  suing 
ftnd  bdng  med  1b  the  courta  of  the  (Tnlted 

MO 


States  a  corporation  of  a  state  sbould  b« 
deemed  a  citizen  of  a  state,  and  for  the  pur> 
poses  of  jurisdiction  it  would  be  conclusively 
presumed  that  all  the  stockholders  were  citi- 
zens of  the  state  which  by  its  laws  created 
the  corporation.  Mutter  v.  Xiom,  94  U.  8. 
277  [24:76]:  St.  Louu  Aa.F.B.(h.T.  Jamt, 
161  U.  S.  645  [40:  808]. 

With  this  frequent  use  by  Congress  of  the 
words  "citlzensof  the  UnltedSlates,"H8em  brac- 
ing a  corporation  of  a  state.  It  reraaiDs  nnly  lo 
be  ascertained  from  the  nature  of  the  renicly 
proposed  to  be  effected  by  the  Indian  depre- 
dation act  'whether  the  words  were  used[6BO 
in  the  act  Id  their  general  significuiion. 

The  act  In  queatlon  was  a  provision  made 
by  the  United  States  as  the  guardian  of  Oie 
Indians,  controlling  aa  well  their  persons  as 
their  property,  designed  to  make  provision  for 
the  payment  of  the  injuries  committed  by  Its 
wards.  It  certainly  contemplated  that  citi- 
zens of  the  United  States,  even  strictly  speak- 
ing, should  In  made  whole  for  the  losses  they 
might  have  sustained.  But  It  Is  evident  that 
cases  might  arise,  where,  in  order  to  make 
restitution  to  citizens  of  the  United  States,  the 
term  in  question  would  require  a  construc- 
tion embracing  Federal  and  state  corporations. 
For,  as  the  legal  title  to  the  properly  of  a  cor 
porallon  Is  generally  In  a  corporation,  claims 
for  damages  to  such  property  could  not  be 
presented  lo  the  names  of  the  several  stock- 
holdera.  To  deny  relief  to  such  a  corporation 
would  be  practically  therefore  to  refuse  re- 
dress to  citizens  of  the  United  States. 

It  must  have  been  contemplated,  therefore, 
that  a  corporation  thus  chsrlered  by  Congress 
was  to  be  treated  under  the  terms  of  the  act 
herein  referred  to  as  a  citixen  of  the  United 
Stales  for  the  purposes  thereof;  and  the  same 
reasoning  which  thus  operates  to  bring  a  Fed- 
eral corporation  within  the  terms  of  the  act 
leads  also  to  the  necessity  of  including  cor- 
porations of  the  several  states  of  the  Union. 

It  is  true,  as  argued,  that  in  some  cases  if 
corporations  were  embraced  within  the  terms 
of  the  act  an  alien  who  was  a  corporator  might 
he  benefited.   But  the  ascertainment  of  the 

fturposes  of  Congress  by  this  argument  of 
nconvenlence  on  the  one  band  is  completely 
destroyed  by  the  overwhelming  preponder- 
ance of  inconvenience  which  would  exist  od 
the  other;  for,  doubtless,  whilst  the  alien  cor- 
porator may  be  an  exception,  the  corporator 
who  ts  both  a  citizen  of  the  state  and  a  dtiien 
of  the  United  States  Is  the  rule.  To  follow 
the  argument  therefore  would  make  the  ex- 
ception dominate  and  destroy  the  role. 

As  the  settled  law  was  that  for  the  purposes 
•f  Federal  jurisdiction  such  corporations  are 
conclusively  presumed  to  be  composed  of  citi- 
zens of  the  states,  and  as  such  coostructlon  was 
'manifestly  frequenllv  approved  by  the  [601 
re  enactment  of  provisions  of  the  statutes  con- 
ferring juriBdictfonwithoutan  attempt  to  alter 
the  presumption  thus  indulged  In,  It  is  proper 
to  consider  that  such  corporatioos  were  within 
the  purview  of  words  as  used  in  the  runedlal 
act. 
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Bit^  against  national  bank»—juri»dietien  ef— 
div&rae  eitiMenthip. 

L  SeotloD  i  ot  the  lot  of  Aagutt  U.  1888,  deprive* 
national  hanka  of  tbe  privilege  of  aulog  or  being 
ined  tn  tlw  United  flutei  etreult  nod  rilitrtot 
ooam  except  in  eaaea  where  direnttr  of  dtiaeo- 
■lilp  wonid  autborlse  an  aotfon  to  be  brought: 
and  In  luob  oaaea  tbe  deoioe  <tf  the  ebnulft  oomt 
of  appeals  it  flnsL 

%  Where  a  lult  agalDat  a  national  bank  waa 
braught  in  the  [Tntted  Btatea  olroult  court  after 
the  act  ot  August  18.  1888,  took  effect,  and  the 
oonplRlDtAwred  the  oomplalnaotto  be  aoltlaen 
of  PennsylTanla  and  the  bank  to  be  a  cttlaen  of 
Xassachusetts,  the  Jurlsdlotloa  of  the  oourfe  de- 
peoded  on  dtlaensblp  alone, 

&  Hw  Judgment  of  Uie  olroult  court  of  appeals 
tn  a  ease  in  wblob  tbe  jurisdIotiOD  of  the  circuit 
eonrt  was  ortglnslly  Invoked  solely  upon  tbe 
gionod  of  eitliensblp  Is  final,  eren  If  another 
ground  were  developed  In  tbe  oourse  of  the  pro- 
ceeding. 

[Origloa].] 

SubmitttiDtenOerr.lsae.  Iketdett  Janvanf 

PBTITION  for  %  writ  of  maadunoi  to  tbe 
Ctrcnlt  Coort  of  Appeals  for  Uw  Eint  Olr- 
colt  to  allow  an  appeal  to  tbls  court  from  a 
decree  of  tbat  court  afflrmlDg  a  decree  of  the 
Clrcnit  Court  for  tbe  District  of  Massachu- 
setts dismissing  a  suit  brought  by  Charles  F. 
Jones  against  the  Herchaow  KaHonal  Bank 
of  Boston,  ate.  PUitionfar  mam^amiudmM. 

SUtement  by  Mr,  Juatloe  Browm 

This  was  a  petition  for  an  order  to  show 
cause  why  a  writ  of  mandamus  should  not  Is- 
sue to  the  clrcnit  court  of  appeals  for  tbe  fltat 
dreult  to  allow  an  appeal  to  this  court  from  a 
decree  of  that  court  affirming  a  decree  of 
the  circuit  court  for  tli«  district  of  Hassachu- 
aetta  dlsmisdng  the  bill  of  Oharlea  F.  Jones 
against  the  Merchanla'  National  Bank.of  Boa- 
ton;  and  also  for  a  citation  to  moh  bank  to  ap- 
pear and  show  cause  why  mich  deeioe  diouKl 
not  be  corrected. 

The  petition  aet  forth,  in  sutMlance,  that 
pMitioner  recoTored  a  Judgment  in  the  ctrcnlt 
eourt  for  the  dlatrlot  of  SUssacbusetta  agalnsi 
C»e  Swift,  for  the  sum  of  $18,876.83.  upon  an 
action  of  contract;  that  Bwlft  paid  the  amount 
of  the  Judgment  to  the  clerk  of  the  court,  who 
entered  satisfaction  of  the  same;  that  the 
money  so  received  by  the  clerk  was  deposited 
with  the  Hercbanto'  Katlooat  Bank  for  tbe 
bmeflt  of  petitioner,  as  he  daku;  thnt  tbe 
elerk  declined  to  Instmot  tbe  bank  to  pay 
the  money  over,  whereupon  petitioner  Inought 
6921  *his  bill  against  tbe  bank  for  an  account 
of  aucomoney.tn  wbicb  bill  tbe bankdemurred; 
that  the  court  sustained  the  demurrer  and  dis- 
missed his  bin,  whereupon  petitioner  appealed 
to  the  circuit  court  of  appeals,  which  amrmed 
the  decree  of  the  circuit  court. 

PoUtioner  then  olalmed  an  niq[Mal  to  this 


court,  and  presented  an  application  for  tbe  al- 
lowaDce  of  sucb  appeal  to  the  court  of  appeals, 
which  waa  draled,  and  be  thereupon  made  ihii 
qiplioatlon  for  a  mandamos  lo  allow  the  appeal. 

Mmn.  F.  A.  Brooks  and  MvnA  W. 
Saekctt  for  petitioner. 

Mr.  Justice  Brown  deIlTer«d  the  ofdnion 
of  tbe  court : 

The  circuit  court  of  appeals  refused  to  al- 
low an  appeal  in  this  case,  upon  the  ground 
that  Ita  jurisdiction  in  this  esse  waa  "depend- 
ent entirely  upon  tbe  opposite  parties  to  the 
suit  or  controversy  bring  .  .  .  cilizena 
of  different  states,"  and,  therefore,  under 
of  tbe  court  of  appeals  act  of  March,  1891,  lie 
decree  was  final  and  not  the  Mibjeet  of  an  ap- 
peal to  this  court. 

Prior  to  the  act  of  Jnlv  19,  1883  (33  Sut.  at 
L.  168.  chap.  890),  and  thelurisdictlooal  act  of 
March  S,  1887  (84  Stat  at  L.  OSS,  chap.  87B). 
asrevisedbTtbeactof  Ani^ttBtlS.  1888^Siat. 
at  L.  488,  chap.  866),  it  had  always  been  held 
that  suits  against  corporations  organixed  un- 
der acts  of  Congress  were  suits  arising  under 
the  laws  of  tbe  United  Btatea,  and  therefore 
cognizable  by  the  circuit  courts,  regardless  of 
the  citlsensblp  of  tbe  pertlee.  This  doctrine 
was  applied  to  tbe  United  Statea  Bank  more 
than  seventy  years  ago  in  Otbom  v.  Bank  <if 
United  StatM,  33  U.  B.  9  Wheat.  788.  819  [6: 
304.  888],  and  more  recently  to  railways  char- 
tered under  acts  of  Congress  ( ITnton  P.  B.  (h, 
T.  JTwrs  {"Paeific  B.  BemowU  Oate^X  IIS  U. 
B.  1  [39: 819]).  even  slnoe  tbe  court  of  appeale 
act  was  passed.  ilTortAern  P.  B.  Oa.  t.  Ornate. 
144  U.  d.  466  [86:  S06];  Union  P.  B.  Cb.  t. 
Barria,  168  U.  3.  826  [9B:  1008], 

But  by  the  act  of  18o3,  and  more  recently  by 

4  of  the  acts  of  March  8, 1887,  and  Aiignxt 
8,1888,the*privi1egeofsulngaudbelng{693 
sued  under  this  clause  waa  Uken  away  from  nar 
tlonal  banks  by  the  following  langutge: 

"Sec.  4.  That  all  national  banltlng  assoclft. 
tlons  establiahed  under  the  laws  of  the  United 
States  stiall,  for  the  purposes  of  all  actions  by 
or  agatnflt  them,  real,  personal,  or  mixed,  and 
all  suits  In  eqiiity,  be  deemed  citizens  of  the 
states  In  which  tbey  are  respectively  located; 
and  in  such  cases  the  circuit  and  district 
courts  shall  not  have  Jurladictlon  other  than 
such  as  they  would  have  in  caaea  between  Inr 
dividual  citizens  of  the  same  states." 

In  leather  JOTW.  Nat.  Bank  v.  Choper.  IN 
U.  S.  778  [80:  616],  It  was  held  by  this  court 
that,  under  the  act  of  1883,  which  was  similar 
in  its  terma,  an  action  ag^nst  a  national  bank 
could  not  bo  removed  to  the  Federal  court, 
"nnless  a  dnilar  suit  could  be  entertained  by 
the  same  court  by  or  against  a  state  bank  in 
like  situation  with  tbe  national  bank.  Conse- 
quently, solongastbeactof  lK83wasln  force, 
nothing  in  the  way  of  jurisdiction  could  be 
claimed  by  a  national  bank  because  of  the 
source  of  Its  incorporation.  A  national  bank 
was  by  that  statute  placed  before  the  law  la 
this  respect  the  same  aa  a  bank  not  organlied 


Non.-Xt(oiurtKt<ettonAf  OMCed  ftotM  sireutt 
court  dependlnff  oit  parttu  ami  nsCdsnes,  ssa  neCe 
to  Bmorr  v.  Qreenough.  1: 6SflL 

At  te  sfdsrabU  eenosimeis  le  snoNs  snlt  fe  bs 
IM  U.S. 


bmigftt;  iHoHwof  tmninwT  iBhsRfMflbfaeClon; 
poM;rssUsnc«a/asB(0nora-iaenoto  to  VDonaM 
T.flnelleriTiW. 
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under  the  laws  of  the  United  States. "  See 
also  Whittemore  t.  Amotkeag  Nat.  Bank,  184 
U.  S.  527  [88:  10031:  PetH-r.  Oommertsial  Nat. 
Bank,  142  U.  S.  641  [85:  11441.  The  section 
above  cited  from  the  act  of  1888  undoubtedly 
deprives  these  banks  of  the  privilege  of  suing 
or  being  sued,  except  in  cases  where  diTeraity 
of  cltizcnsliip  would  authorize  an  action  to  be 
bronght;  and  in  inch  caaea  tho  decree  of  the 
court  of  appeals  Is  SnRl. 

In  this  case  the  orlctaftl  Mil  averred  the  com- 
plainaot  to  be  a  ciiizcaof  Pennttylvanla  and 
the  defendant  to  be  a  DAtionai  l>ank  duly 
established  under  the  laws  of  the  United  States, 
having  its  place  of  buninesB  at  BoMon.  and  a 
ciifzeo  of  the  state  of  Massachusetts.  As  the 
bin  was  Dlfd  afier  the  act  of  1888  took  effect. 
It  must  be  (Ic-cmed  to  be  a  suit  dependent  upon 
citizenslitp  alone,  iliit  even  If  another  ground 
were  developed  in  the  course  of  the  proceed- 
ings the  jnil^imentnf  the  court  of  appeals  would 
be  final  if  the  Jurlsdlciiun  of  tb<!  circuit  court 
wrrt>  orijtiiiitDy  Invoked  solely  upon  tlit- 
d>l]^^(»lndof  *citi%<mKliip.  CoUnado  Cenfnn 
0'u>^>t.  Mill.  Co.  V.  Turek,  Vtd  U.  8.  188 
inso]:  Borgintj/er  v.  /(Usr,  1911  U.  6.  408  [40: 

lifuj. 

The  petiiioit  for  mandamtu  mutt  be  dnied. 


FRANK  CARVER,  Ptff.  in  Or., 
e. 

UNITED  STATES. 

(See  8.  C.  Beporler's  ed.  MHMJ 

Djfinff  dtdara^nt—etideiue  etfAtwwMiMt— 
AapnuAauAt. 

1.  Evidence  thst  a  person  n  bose  dytnir  deoUra- 
tf  ons  are  oITered  in  CTldenoe  h&d  reoelx-ed  extreme 
unction  Is  admissible  as  showtnir  tlie  otroum- 
staneei  under  wliioh  the  declaratloo  was  made. 

S.  Where  one  party  has  been  permitted  to  prove 
a  conversation  the  other  party  may  prove  his 
versioD  of  it. 

IL  Pytuff  declarations  may  be  Impeached  by  evi- 
dence of  otber  siatements  by  Um  same  person 
wbicb  are  inconsistent  therewith. 

[No.  688.] 

Submitted  December  if,  J89e.   Deeided  Janu 
af]f4.m7. 

fN  ERROR  to  the  Circuit  Court  for  the 
L  Western  District  of  Arkansas  to  review  a 
Juclguu'Ot  of  thai  court  convicting  Frank  Car 
ver  of  tbe  murder  of  one  Anna  JIaledon. 
liereiud,  and  new  trial  ordered. 
See  same  case.  IM  U.  &  SS8  (40:  S89). 

Statement  by  Ur.  Justice  Brownt 
This  was  a  writ  of  error  to  review  the  con- 
Tiction  of  tbe  plaintiff  In  error  for  tbe  murder 
of  one  Anna  bltiledon  at  Muskogee,  in  Uie 
Creek  Nation  of  the  Indian  territory.  The 
conviction  was  a  second  one  for  tbe  same  of- 
fense, the  first  having  been  set  aside  by  this 
ijouft  upon  the  ground  that  improper  evi- 


dence bad  been  reoeWed  of  an  alleged  dying 
declaration.   IflO  U.  S.  558  [40  :  5881. 

The  evidence  tended  to  show  that  Carver, 
^a  man  about  twenty-five  years  of  age,  wai 
grossly  intemperate  in  bis  habits,  and  upon 
the  day  tbe  homicide  took  place  had  been 
drinking  a  mixture  of  hard  cider  and  Ja- 
maica ginger,  and  was  so  tutoxicnied  that  be 
could  hardly  walk;  that  deceased,  wlio  had 
been  his  mistress  for  sevoral  years,  had  agreed 
to  meet  him  in  the  evening  at  a  certain  mill 
crossing  io  Muskogee.  They  met  at  nbnut 
luUf-past  eight,  wlieu  he aoon  l>eean  to  threat 
en  hw  that  he  would.before  day  figlit.  kill  Iter 
and  one  Walker  of  *whom  he  ai> 
peared  to  have  been  Jealous.  He  was  armed 
with  a  revolver  and  his  conduct  indiciitcd 
that  be  was  crazed  with  liquor.  During  tiis 
walk  with  tbe  deceased,  lie  met  a  man  whom 
he  drove  off  at  the  point  of  his  pistol,  and 
amused  himself  by  firing  It  off  at  a  lot  of 
cattle,  which  were  withio  range.  Meeting 
one  Crittenden,  the  deceased,  believing  thai 
Carver  was  unfit  to  care  for  her  and  accom- 
pany her,  asked  Crittenden,  with  wliom  she 
was  acquainted,  to  take  her  home.  Critten- 
den started  with  them,  when  Carver  eot  out 
his  pistol  again,  flourished  it  about  aud  fired 
it  off  twice,  once  in  the  air  and  once  in  the 
ground.  After  walking  acme  fifty  yards  or 
more  Carver  again  took  out  his  pistol,  flour- 
ished It  around,  and,  either  intentionally  or 
accidentally,  shot  deceased  In  the  back  and 
mortally  wounded  ber. 

Mettre.  Wm.  BL  CraTena  and  J.  Warren 
Reed  for  plaintiff  in  error. 

Mr.  J.  M,  Diokinaon,  Assistant  Atloruey 
General,  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  tbe  opinion 
of  tbe  court: 

1.  Defendant's  4th  and  5th  assignments  of 
error  were  taken  to  the  action  of  the  court  la 
permitting  the  district  attorney  to  prove  that 
a  Catholic  prleat  waa  summoned  tor  Anna 
Maledon ;  "(Bat  she  took  the  aacrament  after 
she  was  shot,"  and  that  he  "performed  the 
last  rites  of  the  Catholic  church  In  her  be- 
lialf. "  We  see  no  objection  to  this  testimonv, 
and  think  It  was  wltliiD  tbe  discretion  of  the 
court  to  admit  it.  Alexander  y.  CnitedStatetf 
188  U.  S.  858.  8S7  [84:  954,  0071.  Dying 
declarations  are  an  exception  to  the  general 
rule  that  only  awom  testimony  can  be  re- 
ceived, the  fear  of  impending  death  being 
assumed  to  be  as  powerful  an  incentive  to 
truth  as  the  obligation  of  an  oath.  Tbe  fact 
that  Uie  deceased  had  received  extreme  uoc- 
tltm  had  some  tendency  to  show  that  she  must 
have  known  that  she  was  in  artteuto  merti$, 
and  if  tbe  *jury  were  of  opinion  that  [60G 
the  fact  that  she  received  it  lent  an  additional 
sanctity  to  her  statement,  it  waa  no  error  to 
admit  evldenceof  It.  If  not,  itcoulddo  the 
ilcfendaot  no  barm.  It  was  one  of  tbe  facta 
allowing  the  circumstances  under  which  the 
ileclaratiOD  was  made  tliat  tbe  government 
«M  entitled  to  lay  before  the  jury.   In  Be» 


Sofem—AMtodtftngdeaaratione.  when  adntmOjU  obtained  by  toUettation;  how  restricted:  mwt  retate 

incateeof  homicide,  under  seme  of  impindiMgde(ak;  tofaUK  duty  of  court;  declaration  in  favor  of  ac- 

imii»equent1iopeafreeoverv:bii$lontor  Uhermodee;  omsJ,  see  nou  to  Carver  v.  United  Slates.  <0:Mfc 
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T.  Bcwett,  1  Deo.  C.  C.  1,  the  deceased  had 
Tecefred  a  gunahot  wound,  and  repeatedly 
expressed  bis  conrlctlon  tbat  he  was  mortally 
wounded.  Evidence  that  he  was  a  Roman 
Catholic  and  tbat  an  offer  was  made  to  fetch 
«  prleat,  which  he  declined,  appears  to  have 
been  received  without  objectloo.  as  tendinj 
to  show  that  be  did  not  think  bis  end  was 
approaching,  but  his  declaiatlon  was  held  to 
faave  been  prooerly  rocelred.  Id  Minton't 
Gate,  HcNally's  Ev.  SSO,  cited  by  counsel 
in  £lmeeU*$  Gam,  the  fact  of  a  person  having 
feoeived  extreme  unction  was  consldaed  evi- 
dence tbat  she  thought  herself  1  na  dying  state. 

2.  The  Sth  assignment  of  sitot  was  takes 
to  the  refusal  of  toe  court  to  permit  the  de- 
fendant to  prove  by  Mary  Belstcad  and  Mary 
Hurray  the  declarations  of  defendant,  and 
what  he  aald  to  deceased,  and  what  she  said 
to  him,  at  the  place  of  the  fatal  shot.  Imme- 
diately after  tbe  shot  was  flred,  for  the  reason 
tbat  the  same  was  part  of  the  ras  peito,  and 
was  also  a  part  of  ttie  converaation  given  in 
evidence  by  tbe  government  witnesses.  We 
fall  to  understand  the  theory  npon  which 
this  testimony  was  ezclnded,  Hays  and 
Brann,  two  witnesses  for  tbe  government, 
bad  testified  that  they  bad  beard  tbe  shots 
flred  and  the  scream  of  a  woman ;  tbat  Brann 
sturted  for  tbe  place,  and  met  defendant  run- 
ning away ;  that  defendant  went  back  toward 
the  woman,  and  then  returned  again,  when 
Brann  caught  him  and  took  him  back  to  the 
woman,  about  thirty  yards.  About  this  time 
Hays  came  up,  and  ooth  testified  aa  to  the 
ccmveraatitm  or  exclamations  tbat  wen  made 
between  deceased  and  tbe  defendant  De- 
fendant's two  witnesses.  Belstead  andMumy, 
appear  to  hare  come  ap  about  the  same  time, 
and  whether  the  conversation  that  took  place 
between  defendant  and  deceased  at  that  time 
was  part  of  tbe  re$  getta  or  not,  It  Is  evident 
tbat  It  was  practically  the  same  conversation 
to  which  tbe  government's  witnesses  had  testl- 
697]Qed.  Ifltwere*competent  for  one  party 
to  prove  this  conversation,  U  was  equally 
competent  for  the  other  party  to  prove  their 
version  of  it.  It  may  not  have  differed  es- 
sentially from  the  government's  version,  and 
It  may  be  that  defendant  was  not  prejudiced 
by  tbe  conversation  as  actually  proved,  but 
where  the  whole  or  a  part  of  a  convenatlon 
has  been  put  In  evidence  bv  one  party,  the 
other  party  la  entitled  to  explain,  vary,  or 
contradict  It 

8.  There  was  also  error  In  refusing  to  per- 
mit the  defendant  to  prove  by  certain  wit- 
nesses that  the  deceased,  Anna  Maledon,  made 
statements  to  them  In  appannt  oontradtetlon 
to  her  dying  declaratloD,  and  tending  to  show 
that  defendant  did  not  shoot  her  Intentionally. 
Whether  these  statements  were  admissible  aa 
dying  declarations  or  not  Is  Immaterial,  since 
we  think  they  were  admissible  as  tending  to 
impeaeb  tbe  declaration  M  the  deceased, 
which  had  already  been  admitted.  A  dying 
declaration  br  no  means  Imports  absolute 
verity.  Tbe  history  of  criminal  trials  Is  re- 
plete wtib  Instances  where  witnesses  even  in 
tbe  ngonles  of  death  have,  through  malice, 
ml5%pprebensloo,or  weakness  of  mind,  made 
(ieclaratinns  that  were  inconsistent  with  the 
actual  facts:  and  It  would  be  a  great  bard- 
IM  V,  S. 


ship  to  the  defendant  who  Is  deprived  of  th* 
benefit  of  a  cross- examination  to  bold  tbat  htt 
could  not  exDlain  tbero.  Dylne  declarations 
are  a  marked  exception  to  the'general  rule 
that  hearsay  teatlmony  la  not  admissible,  and 
are  reoofved  from  the  necessities  of  tbe  case 
and  to  prevent  an  entire  failure  qt  Justice, 
as  it  frequently  happens  tbat  no  other  wit- 
nesses to  the  homicide  are  present.  They 
may,  however,  be  inadmissible  by  reason  of 
the  extreme  youth  of  tbe  declarant  {Bex  v. 
PUx,  8  Car.  A  P.  098).  or  by  reason  of  any 
other  fact  wblch  would  make  blm  Incompe- 
tent as  SD  ordinary  witness  Tliey  are  only 
received  when  tbe  court  Is  satisfied  tbat  the 
witness  was  fully  aware  of  the  fact  that  bis 
recovery  was  Impossible,  and  in  this  par- 
ticular the  requirement  of  the  law  Is  very 
stringent  They  may  be  contradicted  in  the 
same  manner  aa  other  testimony,  and  may  be 
discredited  by  proof  tbat  the  character  of  the 
deceawd  was  bad,  or  tbat  be  did  not  believe  in 
a  future  state  of  rewards  or  punishment  Statt 
V.  EUiott,  46  Iowa.  48«:  Cbm.  v.  Cooper,  fl  Al- 
len, iOB  [81  Am.  Dec.  7631 :  Ooodatt  v.  State, 
1  Or.  *8S3  [80  Am.  Dec.  8961 ;  Traey  [698 
v./Vop&,97  III. 101 ;  BiU  v.Sfa«0,64Mlss.481. 

It  ts  true  that.  In  respect  to  other  witness- 
es, a  foundation  must  be  laid  for  evidence  of 
contadlctmy  statements  by  aakiog  tbe  wit- 
ness whether  ha  has  made  such  statements, 
and  we  have  held  tliat  where  the  testimony 
of  a  deceased  witness,  given  upon  a  former 
trial,  was  put  In  evidence,  that  proof  ot  the 
death  of  such  witness  subsequent  to  his 
former  examinstlon  will  not  dispense  wlUi 
this  necessity.  MatUw  v.  United  State*.  156 
U.  S.  987  [88 : 409].  Tbat  case,  however,  was 
put  upon  tbe  ground  that  the  witness  bad 
once  been  examined  and  cross-examined  upon 
a  former  trial.  We  are  not  inclined  to  lz- 
tend  It  to  the  case  of  a  dying  declaration, 
where  tbe  defendant  has  no  opportunity  by 
cross-examination  to  show  that  by  reason  of 
mental  or  physical  weakness  or  actual  hos- 
tility felt  toward  himthe  deceased  may  have 
been  mistaken.  Considering  the  friendly  re- 
lations which  had  existed  between  the  de- 
fendant and  the  deceased  for  a  number  of 
years,  their  apparent  attachment  for  each 
other,  and  the  alcoholic  frenzy  under  which 
defendant  was  apparently  laboring  at  tbe 
time,  theshooting  may  possibly  not  bavebeni 
with  deliberate  intent  to  take  the  ]ife  of  tbe 
deceased,  notwithstanding  tbe  threats  made 
by  tbe  defendant  earlier  In  the  evening.  In 
nearly  all  the  cases  in  which  tbe  question 
has  arisen  evidence  of  other  statemeata  by  the 
deoeased  Inconsistent  with  bis  dying  declara- 
tions bas  been  received.  Btopte  v.  xatnvnw, 
31  Cal.  868  fan  opinion  by  Chief  Justice 
Field,  now  of  this  court)  ;  State  v.  Slaekimm, 
80  N.  C.  474 :  McPherttm  v.  State,  9  Yerg, 
279:  Bvrd  v.  PeopU,  25  Mlcb.  405:  v. 
StaU,  74  Oa.  101 ;  FeliUr  v.  StaU,  28  Tex. 
App.  447  [09  Am.  Rep.  7771 :  Moore  v.  State, 
18  Ala.  764  [46  Am.  Dec.  876]. 

Our  attention  has  been  called  to  but  one 
case  to  the  contrary,  viz. .  Wroe  v.  ^te,  20 
Ohio  St  460,  cited  with  apparent  approval 
to  the  Mattox  Caae.  But  we  iblnk,  as  applied 
to  dying  declarations,  It  Is  contrary  to  tbe 
welsbt  of  antborlty. 
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Ai  then  declu«tl(Hi»  ue  neceaurily  ex 
parU,  we  think  the  defendant  Is  entitled  to 
tbe  heneflt  of  uy  adTutime  he  may  have  lost 
by  the  want  of  an  oppoitualty  for  onm-ez- 
amlnation.  Bu  t.  .^ftUm,  S  Lew.  O.  O. 
147. 

699]  *Tbe  disposition  we  have  made  of 
these  aMlfnmtDla  xenden  it  unnccesmry  t» 
MA 


THK  UXITED  STATM.  OcT,  TKKK, 

consider  the  Others.  7^  JvdatMnt  t^*  etmrt 
mutt  be  mmed.  the  QpnTlctlon  ut  aside,  and 
a  new  trial  orderea. 

Mr.  Jostlce  Br«war  and  Mr.  Justice 
PeekhMi  concarred  Id  reversing  upon  tba 
sixth  assignment  only. 
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164  n.  8.  1-28,  41  L.  SZT.  BEAR  LAKB,  BTO.  IBB.  00.  T.  OAB- 


BtatatM.— lAter  statute,  containing  similar  and  identical  ptth 
Tlalons  as  eariier,  will  be  ctmstrued  as  cratlnnatton,  p.  11. 

Xaehanle^i  liens.—  Law  enlarging  time  for  cnforceiiMait  i^^ee 
to  one  who  has  Just  entered  on  contract,  p.  18. 

Co&stltationjd  la.w.—  Law  enlarging  time  for  enforcing  me- 
chanics' Uena  affects  procedure  onlr,  p.  16. 

Xortffage  may  subject  after-acquired  properly  to  Uco.  p.  IB. 

Reaffirmed  in  Harrla  t.  Youngstowu  Bridge  Oo^  QO  Fed.  828,  62 
V.  8.  App.  124. 

Xwtgai^  binding  after-acqiitred  prmterlj  attacbea  m  sood  tm 
^rcverty  l>  acquired,  p.  16. 

Saprema  Court,  on  appeal  from  territorial  conrt,  cannot  rarlew 
findings  of  fact,  p.  1& 

ApproTed  In  HarrlBon  t.  Perea.  IfS  U.  B.  82S,  42  L.  482,  18  8. 
Ot  134,  reaffirming  rule;  CahlU  t.  Benson,  19  To.  GIt.  App.  84, 
46  8.  W.  891,  qneatlOD  of  improvements  In  good  faltb  la  tor  jury. 

Pnblle  lands.— No  title  to  right  of  way  for  dltehea  and  canala 
la  acquired  until  completion,  p.  19; 

Approved  In  Harrla  t.  Youngatown  Bridge  Co^  90  Fed.  332.  62 
U.  8.  App.  ISO,  bridge  company  obtained  title  to  rlgltt  of  way 
ordinance^  prior  to  conatructlon. 

Hechanio'a  Uen  for  labor  In  constructing  dltcbea  aeroaa  pnbUc 
lands  attaches  to  pro[>ert7  at  once,  p.  19. 

Approved  in  Mew  York,  etc..  Trust  Co.  r.  Capital  By.,  77  Fed. 
681.  and  Harris  t.  Toungstown  Bridge  Co.,  90  Fed.  829.  62  IT.  S. 
App.  126,  where  mmtgagor's  title  la  acquired  through  anotber'a 
expoidltare,  under  circamatances  giving  lattw  Hen,  prior  mwtgag6 
with  aftw-acquired  pr(q»erty  clause,  attacbea  tmly  to  Intoreata  of 
mortgagor  aubject  to  same  lien. 

Distingnlsbed  in  Tenner  t.  Farmers'  Loan,  etc.  Co..  90  Fed.  865. 
62  U.  8.  App.  165,  refusing  priority  to  TCTd<»'s  Uen  as  against 
grantee's  mortgagees,  vendor  being  practically  Identical  with 
grantee. 

PttbUo  lands.—  Title  to  right  of  way  cannot  rdata  t>ack  If  me- 
rJianica'  liens  will  be  defeated,  p.  28. 
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Xaeliaaloa'  liens.— Company  engaged  In  constructing  ditcli  ov« 
public  lends  is  "owner"  witbin  lien  law,  p.  2S. 

Approved  in  Chicago  Lumber  Co.  t.  Dillon,  13  Colo.  App.  204,  56 
Pac.  992,  fcrantee  Is  owner  of  property  while  deed  Is  In  escrow. 

164  TJ.  S.  26-42.  41  U  837,  AMBRIGAN  BOAD-MACHINU  CO.  t. 
PENNOOK.  ETC  CO. 

Patmt  No.  331.^,  to  Geo.  W.  Taft,  for  road  machine  Is  roid 
tot  want  of  novelty,  p.  41. 

Patents.—  Where  means  are  old,  enlargement  by  commoD  method 
is  not  invention,  p.  41. 

Not  cited. 

164  U.  S.  42-46.  41  L.  844.  UNITED  STATES  T.  GILUAT. 

Suj^eme  Court  camiot  review  Oourt  of  Claims*  determinatlMi  at 
person  to  whom  spoliation  claim  was  payable,  p.  44. 

Court  of  daims'  certtflcate  as  to  person  to  whom  spoliation  claim 
Is  payable  Is  CMicluslve,  p.  46. 

Not  cited. 

164  V.  S.  46-40.  41  L.  345.  UNITED  STATES  T.  HEWEGKBB. 

Courts.—  Certificates  of  division  cannot  be  granted  In  criminal 
cases  upon  request  of  govmiment.  p.  4S, 

Not  dted. 

164  U.  S.  49-53,  41  L.  S46,  UNITED  STATES  T.  KURTZ. 

Clerks  of  courts.—  Entire  record  in  criminal  case  is  deemed  one 
Instrument  In  estimating  fees,  p.  61. 

Followed  In  Marsh  v.  United  States,  88  Fed.  881. 

Clerk's  right  to  fee  Is  not  affected  by  withdrawal  of  plea  ot  not 
guilty,  p.  51. 

Clerk  Is  entitled  to  fee  in  case  which,  after  iBsne  Joined,  Is  dis- 
continued upon  nol.  pros.,  p.  62. 

Clerk  is  entitled  to  iargw  fees  where  issue  is  Joined  in  courst 
proceedings,  p.  02. 

Reaffirmed  in  Butler  v.  United  States.  87  Fed.  666. 

Clark  may  charge  for  making  list  of  Jurors,  with  residence, 
when  required  by  order  or  practice,  p.  68. 

Clerks  may  charge  for  ent^ng  order  directing  dispmitlni  of 
fines  and  for  filing  certificate  of  deposit,  p.  53. 

Approved  in  Marsh  v.  United  States,  88  Fed.  889,  treasury  mla, 
allowing  no  supplemental  accounts  atter  quartos  accounts  have 
been  passed  on.  does  not  bind  courts,  followed. 

Clerks.— Commission  allowed  cleiit  fw  keq;»ing  money,  pursuant 
to  order  <»>  statute,  does  not  exclude  wdlnaiy  fees,  p.  fig. 
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164  V.  S,  54-7B,  41  L.  348.  SALTONSTALL  v.  BIRTWELL. 

Customs. —  "Payniput  under  protest"  racanii  transaction  wben 
protest  has  been  made  pursuant  to  8  2931,  B.  S.,  p.  70. 

Custonui.—  Id  UI88  rlgtit  of  action  accrued  to  importer  it  be  made 
xbvtest  In  form  required  within  ten  days,  p.  70. 
Not  cited. 

164  U.  S.  76-81,  41  L.  355,  MoKI.KOY  v.  UNITED  STATES. 

Indictments  for  assault  to  kill,  and  I'or  ar^an  again^^t  same  per- 
sons, cannot  be  Joined  with  indictments'  for  arson  on  different  date 
against  some  of  them.  p.  79. 

Approved  In  Cohen  t.  United  Sfates,  164  V.  8.  702,  41  U  1181, 
17  S.  Ct  993,  affirmed  on  authority  hereof. 

Distinguished  in  Williniiis  v.  I'liiird  States.  ViS  V.  S.  :;!>().  42  L. 
512,  18  S.  Ct.  95,  iudielmeuts  for  same  Uind  of  offenses,  provable 
by  same  kind  of  erldence,  against  same  person,  may  be  tried  to- 
gether. 

Criminal  law.— BnbstantlTe  offenses,  distinct  and  complete,  can- 
not be  consolidated  for  trial,  p.  80. 

Criminal  law. —  Improper  (-onsoliJatiou  of  trials  under  g  1024, 
R.  S.,  Is  reversible  error,  p.  80. 

164  U.  S.  81-88,  41  1..  :^~7.  TXITKI")  STATEt^  v.  MrMAriON. 

tTnited  States  marshals  can  charge  but  one  fee  for  attending 
examinations  before  same  commissioner  on  same  day,  p.  S3. 

Followed  Jd  Nixon  v.  United  States,  82  Fed.  31,  and  Puleston  v. 
United  States,  88  Fed.  975. 

United  States  marshal  may  charge  for  each  attendance  before 
different  commissioners  on  same  day,  p.  83. 

United  States  maxahal's  special  deputy  cannot,  under  8  2(Kil. 
R.  S.,  charge  for  attending  examination  of  persons  arrested  for 
lll^al  voting,  p.  85.  ' 

United  States  marshal  Is  entitiod  to  mileatrc  for  taking  prisoner 
to  pMiltentlary  in  State,  but  outside  of  district,  p.  87. 

Reaffirmed  In  JacObns  v.  United  States,  87  Fed.  107. 

United  States  marshal  cannot  have  fee  of  $2  for  serving  war- 
rants Of  commitment,  p.  S7. 

Followed  In  United  States  v.  Dill,  Sti  Fed.  84.  57  V.  S.  App.  270. 

Miscellaneous.— Cited  in  United  States  v.  Saunders,  79  Fed.  407, 
CO  U.  S.  App.  25,  United  Slates  may  maintain  set-off  for  paymrats 
unauthorized  by  law. 

164  U.  S.  89-9S!,  41  Ii.  SeO.  PARSONS  T.  VENZKE. 

Pnbllo  lands. —  Commissioner  and  secretary  may  cancel  entry 
after  final  receipt  Issued,  p.  81. 
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Approved  In  Michigan,  etc.,  Lumber  Co.  t.  Bnst  168  U.  8.  593.  ^ 
L.  692,  18  S.  Ct.  2C0,  land  department  baa  JnrlsdlctlOD  to  detw- 
rnlne  wbether  or  not  title  has  passed;  Diller  t.  Hawley.  81  Fed. 
604,  48  n.  8.  ApKt.  460,  and  Pfund  t.  YaUej.  etc^  Trust  Co.,  fi2 
Neb.  476,  72  N.  W.  481,  reafflrmlug  mlc 

PaUlo  lands.-"  8ectiini  7,  net  of  March  8.  1891.  rcvaidliis  cos- 
■rmatjons,  refers  only  to  entries  then  exlsttng,  p.  92.  - 

ReaiBrmed  la  Pfond  t.  Talleif,  ete„  Tlmst  Go,  OSl  Neb.  477,  78 
N.  W.  481. 

1«4  U.  a  9»-10a  41  L.  862,  GBNTBAL  PAa  B.  B.  UNITED 

8TATB&  I 
7ost-offlc«.— BsUzosd's  acqnlesMocs  In  Inspector's  demand  for  I 
free  trauqioTtatton  for  sercml  years  walres  claim  therefor,  p.  IOOl 

1  NoCdtod. 

104  U.  &  100-106,  41  U  88B,  WHITB  T.  1TNITED  BTATBS. 

OHmlnal  lair.—  Where  records  showed  Indictment,  arraignment, 
plea,  trial,  coorletloa  and  refusal  to  arrest  Jndgmoit  sentmce  Is 
snfDdcnt  judgment  P-  102.  j 

Orlmlnal  law.— Entry  hj  Jailer  In  book  kept  for  own  conren- 
lence  may  show  prisoner's  presence  at  time,  p.  103. 

Apptored  in  Ooodrieb  t.  Sunate,  02  Me.  261,  42  AtL  410,  sherUTs 
rcfflBter  Is  mer^  prima  facie  evidence  of  presence  in  JalL 

Oriminal  law.—  Book  kept  hj  Jailer      order  ot  superior  Is 
ti  his  official  capacity,  p.  ICS. 

Dlstlnculshed  in  Rollins  t.  Board  of  Commrs..  00  Fed.  679,  62 
U.  8.  App.  262,  county  dark's  "  statements  "  of  county  expendltues 
are  not  recelTable  to  diow  Indebtedness  at  dates  thereof. 

Orimlnal  law.— Defendant  cannot  object  to  charge  as  to  good 
diaracter  glTen  sabstantially  as  reqneeted,  p.  106. 

•     164  U.  a  106-112,  41  L.  867,  PRESS  PUB.  CO.  T.  MONROB. 

drenit  Court's  Jurisdiction  <m  grounlfl  of  Fednal  question  most 
ke  determined  from  plaintiff's  claim,  p.  110. 

Reaffirmed  In  Muse  t.  Arilngton  Hotd  Co.,  168  U.  &  436,  42  L. 
B88,  IS  a  Ct  IIL 

(Sreait  Ooorfr  o<  Aj^eals'  decision  In  suit  based  oa  ri^t  In  un- 
published manuscript  Is  final  where  cttlsenSlilp  dlTsrse,  p.  112. 

Approved  in  Pope  t.  LouIsrUle,  etc.  By.,  178  V.  a  676^  19  a  Ou 
001.  Circuit  Court  of  Appeals'  jndgments  in  suits  depending  oa 
dlTNse  dtlsenslilp.  are  final;  San  Joaquin,  etc  In.  Co.  t.  Stan- 
islaus Coh.  90  Fed.  620.  wh^e  record  shows  Federal  question,  dl>  4 
Tsrss  dtlsenshlp  Is  not  essentlaL 
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164  U.  S.  112-170.  41  L.  360,  FALLBROOK  IRR.  DIST.  T.  BRAD- 
LBT. 

drcult  Oonrt  may  decide  coostitutlonallty  of  State  law  In  snlt 
bawed  on  dtrene  cltiBenslilii,  p.  164. 

ApproTed  In  San  Joaqnln,  etc.,  Irr.  Co.  t.  Stanlslatis  Oob,  90  ViSt 
620.  diversity  of  citizenship  is  not  essential  to  jurisdietlon  wbefe 
record  discloses  Federal  qnestion;  dissenting  opinion  in  Tregea  v. 
Modesto  Irr.  Dlst..  164  U.  a  189,  42  U  399.  17  S.  Ct  56,  arguendo. 

Federal  court's  determination  as  to  repognaitey  of  law  to  Atftt0 
Constltntlon,  most  be  based  on  State  court's  construction,  p.  154, 

Approved  in  Miller  v.  Perrls  Irr.  Dlst.  85  Fed.  701.  California 
Superior  Court  decisions  approvlnff  mvanlsatlrai  at  Irrigation  dis- 
trict, bind  Federal  court. 

Vaderal  courts  will  not  declare  law  repngnant  to  State  Oonattto- 
tlon  In  face  of  contrary  State  decisions,  p.  155> 

Taxation.— Constitntional  guaranty  of  due  process  Is  presn^ed 
by  tax  law  providing  for  bearing  of  iM-otests,  p.  168. 

Approved  In  Yazoo,  etc.,  R.  R.  v.  Adams,  77  Miss.  779,  25  So.  867. 
upholding  provlsim  for  assessment  ot  rallrCMd  tmitatT  tor 
taxes  by  cranmlssloners  without  authority  to  assess  other  pnq>erty. 

Courts.— Property  is  taken  without  due  process  when  for  other 
than  public  use,  giving  Federal  court  jurisdiction,  p.  159. 

Approved  Id  Missouri  Pac.  Ry.  v.  Nebraska,  164  U.  S.  417,  41  h. 
486.  17  8.  Ct  135,  act  requiilng  railroads  allowing  one  party  to 
wect  elevators  on  right  of  way,  to  extend  i^vll^  to  all.  Is  nn- 
eonstltatlonal;  Sears  v.  Street  Commrs.,  178  MasSb  VBKk  fift  N.  BL 
87^  sewer  assessment,  statute  of  1887,  ts  uneonstltutJraal,  as  as- 
ttuwlElng  taking  to  pay  charge  not  founded  on  special  benefit 

Bminent  domain.—  Irrigation  of  arid  lands  Is  public  ose^  Iftt. 

Approved  in  Ellinghouse  v.  Taylor.  10  Mont  466,  48  Pac  768«  up- 
holding act  of  1^1.  authorising  condemnation  of  right  of  way  for 
ditch  to  irrigate  particular  mine;  Cummlngs  t.  Hyatt,  64  Neb.  42. 
74  N.  W.  414.  reaffirming  rule;  Prescott  Irr.  Co.  t.  FlatherB,  20 
Wash.  459.  55  Pac.  636,  upholding  Washington  irrigation  laws. 

Waters.—  Fsct  that  use  of  wato*  Is  limited  to  landowners  does 
not  Invalidate  law  creating  Irrigation  diatrlet,  p.- 101. 

Eminent  domain.—  Direct  enjoym«it  by  considerable  pwtlon  of 
commonity  is  not  necessary  to  public  use,  p.  162. 

Approved  in  Rolph  v.  Fargo.  7  N.  Dak.  6611  76  N.  W.  261,  4£  L. 
R.  A  657,  role  of  apportionment  among  imrcels  of  land  benefited, 
teste  within  legislatlTe  dlscreti<m. 

Waters. —  Owner  must  be  heard  on  question  whether  his  land 
would  be  braeflted  by  Irrigation  district,  p.  167. 

Waters.— Decision  of  tribunal  to  determine  whether  lands  would 
hm  benefited  is  conclusive  in  ahsoice  of  fraud,  p.  168. 
VOL.  XU-67 
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Approved  In  Yazoo,  etc.,  R.  R.  t.  Adams,  77  Sflss.  TTD.  25 
conimissioDers"  valuation  and  assessment  of  railroad  pro; 
collaterally  conclusive  except  for  fraud;  Rolph  v.  Fargo.  7 
664.  70  N.  W.  249,  42  L.  R.  A.  655,  legislature  may  direct 
penses  of  street  paving  to  be  assessed  against  abutting  f 
proportionate  to  frontage. 

Constitutional  gu'arauty  of  due  process  does  not  require 
appeal  from  special  board's  decision,  p.  169. 

Waters. —  Act  creating  district  for  irrigating  aiid  lands  ia 
valid  because  not  limited  to  arid  lands,  p.  170. 

Reaffirmed  In  Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  723. 

Waters. —  Act  providing  for  creating  irrigation  districts 
hearing  on  question  of  benefit  is  valid,  p.  171. 

Approved  in  In  re  Central  Irr.  Dist..  117  Cal.  390.  49  Pac. 
holding  "  Wright "  irrigation  act  of  18S7;  Alessandro  Irr. 
Sav.,  etc.,  Co.,  88  Fed.  939,  arguendo. 

Waters. —  Irrigation  district  uuder  California  law  is  public  i 
tion,  and  its  officers  public  officers,  p.  174. 

Approved  in  Atlantic  Trust  Co.  v.  Woodbridge,  etc.,  Irr. 
Fed.  43,  and  Atfantic  Trust  Co.  v.  Woodbridge,  etc.,  Irr. 
Fed.  500,  equitable  rules  governing  priority  of  labor  claims 
road's  foreclosure  proceedings,  apply  to  irrigation  compani 
Joaquin,  etc.,  Irr.  Co.  v.  Stanislaus  Co.,  90  Fed.  521,  Irrigati 
pany  Is  a  quasi-public  corporation  whose  rates  are  subject  to 
tion;  Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  716,  legality  of  o 
tion  of  irrigation  district  formed  under  California  Wright  i 
not  be  collaterally  attacked,  or  pleaded  by  district. 

Distiuguished  In  San  Diego  Flume  Co.  v.  Souther.  90  F 
61  U.  S.  App.  145,  irrigation  companies  are  private  corpo 
and  In  alisence  of  statutory  rates  may  contract  with  commi: 
for  furnishing  water. 

Waters  Act  creating  Irrigation  district  is  not  Invalid 

assessments  are  not  proportioned  to  benefits,  p.  176. 

Approved  in  Rolph  v.  Fargo,  7  N.  T>ak.  666.  76  N.  W.  23 
E.  A.  656,  In  exercising  power  of  local  assessment  leglslatui 
limited  to  actual  Increase  in  value  of  property  assessed  r 
from  local  improvement- 
Waters. —  Act  antborlzing  supervisors  to  create  Irrigation 
l8  not  void  as  delegation  of  power,  p.  17S. 

Approved  In  Bauman  v.  Ross.  167  U.  S.  590,  42  L..  288,  ] 
982.  and  Rolph  v.  Fargo.  7  N.  Dalt.  668,  76  N.  W.  251,  42 
657,  class  of  lands  to  be  assessed  for  street  improvement 
determined  by  legislature  or  commissioners  and  coaOued 
they  decide  to  be  beneflted. 
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Miscellaneoas.— cited  in  Wlscooalo  t.  Slebecker,  161  U.  S.  702, 
41  L.  1182.  17  S.  Ct  1000.  decided  on  anthorlty  of  principal  case 
(point  not  stated). 

164  n.  &  17»-18».  41  U  39S,  TBEGBA  T.  MODESTO  IBR.  DtST. 

Courts. —  State  conrt^s  decision  uplioldlng  assessment  against 
claim  ot  mieonstltntlonalltjr  Involves  Federal  question,  p.  IBS. 

Courts. —  State  court's  ex  parte  Judgment  as  to  validitr  of  Irrlga- 
tlon  bonds  Involves  no  Federal  question,  p.  186. 

Approved  In  Bflller  v.  Ferris  Irr.  Dist,  8S  Fed.  700.  State  decisions 
nidioldlng  valldltj  of  Irrigation  district  organization,  bind  Federal 
courts;  In  re  Central  Irr.  Dlst,  117  Cal.  386,  ^  Pac.  356.  upboldlng 
•*  Wright "  Irrigation  act  of  18S7. 

Courts.— Gtate  court's  decision  as  to  proper  organisation  of  Irri- 
gation district  Unds  Supreme  Court,  p.  18S. 

Approved  In  Miller  v.  Ferris  Irr.  Dist.  85  Fed.  701,  Gallfomia 
Superior  Court  decisions  approving  organisation  of  Irrigation  dis- 
tricts binds  Federal  courts. 

164  U.  S.  190-212.  41  L.  398,  Wl&tOONSIN  GBNT.  &  B.  v.  UNITKD 

STATES. 

Statutes  Coustmction  rendering  meaningless  reference  to  foi^ 

mer  act  will  not  be  favored,  p.  202. 

Post-ofllce. —  Surrender  of  right  to  demand  carriage  over  sub- 
sidized roads,  at  reasonable  rate,  will  not  be  presumed,  p.  201. 

Post-office. —  Ballroad-ald  acts  of  1856  and  1864  construed  with 
reference  to  mail-carriage,  p.  204. 

Statutes  granting  privileges  or  relinquishing  public  rights  must  be 
strictly  construed  against  grantee,  p.  202. 

Approved  In  State  v.  Towers,  71  Conn.  686,  42  Atl.  1080.  grant  of 
right  to  lay  wires  must  be  strictly  construed,  mandamus  to  city  re- 
fused. 

Postmaster-general  does  not  act  Judicially  In  directing  payment 
for  maJl  carriage,  p.  205. 

Statutes.—  Executive  construction  neither  contemporaneous  ncn 
continuous,  tihnnot  control  where  language  is  clear,  p.  205. 

Cited  In  Logan  Co.  t.  United  States.  160  U.  S.  259,  42  L.  789,  18 
S.  Ct.  362,  ai^endo. 

United  States  is  not  bound  in  suit  by  action  of  executive  depai-t- 
ments  In  matters  of  account,  p. 

Approved  In  United  States  v.  Uts,  80  Fed.  852.  89  V.  S.  App.  630. 
customs  collector's  audit  Is  not  conclusive;  State  v.  NVlson,  ICfi 
Wis.  114,  €0  N.  W.  1106,  as  between  public  corporations  and  officers, 
title  and  ownership  of  fund  cannot  be  gained  or  lost  hy  mistaken 
transfer  from  <me  treasury  to  another. 
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DfBtlDgulBhed  in  Logan  Co.  t.  United  States.  109  U.  8.  257.  42  L 
738.  18  S.  Ct  S31.  approval  of  Internal  revenue  commissioner  and 
^ecretaiy  of  treasury  is  prima  fade  eridenee  that  claim  was  dm. 

Fost-offloe.—  Bnyment  ts  "  by  mistake  '*  wltbln  |  4057.  R.  when 
resnlt  of  erroneons  constrnctlon  by  department  p.  211. 

United  States  Is  not  bound  unautborlaed  paymmts  ofllcm 
mlaconstralng  law,  p.  210. 

See  6S  Am.  8t  Bep.  517.  note. 

^yment—  Parties  recelTlns  lUegal  iMymenta  tnm  public  offlcera 

must  refund,  p.  212. 

Approved  in  United  States  v.  Saunders,  79  Fed.  408,  50  C  &  App. 
2S;  government  may  recover  mon^  wrtmeonsly  pUd  marshal,  where 
error  ts  of  law  or  fact 

Court  of  Claims  procedure  does  not  require  United  States  to  set 

off  claim  for  money  Illegally  paid,  p.  212. 


164  U.  S.  213-220.  41  L.  407,  UNITDD  STATES  v.  TSBDIBR. 
Postmaster  whose  accounts  show  bim  Indebted  to  govemmoit  at 

end  of  term  is  liable  for  Interest  p.  215. 

Post-offlee. —  Application  for  readjustment  of  salary  must  be  made 
before  demand  under  act  of  1888,  p.  217. 

tTuited  States.— Postmaster-gsneral  cannot  Und  govemnMnt  by 
neglect  to  act  on  claim  for  readjusted  salary,  p.  220. 

United  States  ts  not  liable  for  Intoest  on  claims  delayed  by  offi- 
cer's neglect,  p.  220. 

Reaffirmed  In  District  of  Columbia  v.  Johnson,  185  U.  8.  888.  41 
L.  737.  17  8.  Ot  865. 

Apiovved  In  Dunlap  v.  United  States,  178  U.  S.  7^  19  8.  Ot 
822.  construing  met  of  1884,  relative  to  use  of  a1cob<d  In  arts,  etfr 


164  U.  8.  221-227.  41  L.  410,  BROWN  v.  UNITED  STATES. 

Witnesses.—  Charge  tbht  witness  can  be  Impeached  only  testi- 
mony of  honest  and  good  men  Is  wroneous,  p.  224. 

Orbninal  law. —  Bzc^lon  '*to  that  part  of  charge  In  regard,  ts 
evidence  **  of  spedfled  witness.  Is  sufficient  p.  224. 

Not  dted. 


164  U.  S.  227-240,  41  L.  412.  PRAIRIE  STATE  BANK  v.  UNITED 
CTTATBS. 

United  States  contract  for  public  bnlMtng  cannot  be  affected  1^ 

agreement  between  contractor  and  stranger,  p.  281. 

Subrogation.— Surety  completing  building  after  default  by  prin- 
dpal  Is  entitled  to  be  subrogated,  p.  231. 

Contracts. —  Contractor's  surety  has  equity  In  amount  stipulated 
to  be  retained  nnttl  completion  of  building,  p.  288. 
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Ocmtraeta.—  Surety  Is  released  by  owner's  disregard  of  stipalatlon 

for  retention  of  part  of  price,  p.  23.3. 

Approved  In  dissenting  opinion  in  Graves  v.  Merrill,  67  Minn.  476, 
70  N.  w.  5G7,  majorl^  holding  payment  In  excess  of  85  per  cent  of 
price  did  not  relwse  surety  without  proof  tbat  payment  exceeded 
85         ceat  oC  Ittta!  9i  bAw  aad  matmalS  already  fnmiahed. 

CozLtxmeta. —  Surety's  equity  In  money  retained  la  snpaior  to  that 
of  one  advandng  to  original  contractor,  p.  240. 

l&4  U.  S.  240-247,  41  L.  419,  DRAPER  v.  UNITED  STATEIS. 

Courts.—  Enabling  act  did  not  deprive  Montana  courts  of  Jurls- 
dlctioa  of  ofloises  on  Indian  resoratlon,  not  or  gainst  Indiana, 
p.  242t. 

Approved  In  Nordstrom  v.  Wasliinston.  104  U.  S.  705.  41  L.  118S, 
17  S.  Ct.  5*97,  "approved  on  authority  heroof ;  Stiff  v.  McLaugiilin,  19 
Mont.  302,  48  Pile.  233,  entry  on  IndiJins'  lands  to  Ipvy  execution 
on  proper^  of  non-Indian  la  not  interdicted  'by  enabling  act. 

Oonrta. —  Besoration  te  eaiabllng  act  of  control  or&  Indian  lands 

did  not  affect  such  Jurisdiction,  p.  247. 

Approved  in  State  v.  Denoyer,  6  N.  Dak.  596,  72  N.  W..1018,  county 
commissioners  sliould  establish  voting  precinct  Within  twrltoiy 
allotted  In  severalty  to  certain  Iucli;iu3. 

IM  U.  &  248-202,  41      422,  WILSON  T.  KIESBU 
.A^peaL— Cross-bill  IfiVotrlag  Jurtadtctlonal  amount  cannot  give 

Jurisdiction  where  necessary  parties  absent,  p.  251. 

.Appeal  will  be  dismissed  where  record  shows  absence  of  persons 
dinctty  and  Tltally  Intsrarted  In  decree,  p.  2C2. 

Mot  6lte& 


104  U.  &  262-268.  41  L.  424,  FOWLER  r.  LAHSON. 

Snpremo  Court  will  dismiss  writ  of  error  to  State  court  wh^e 
record  Is.  vague  and  fragmentary,  p.  253. 

Courts.— Assignment  of  errors  cannot  show  Federal  question  not 
disdflsed  by  record,  p.  2BS. 

Soimnw  Gonrt  will  not  review  State  decision  unless  Pederal  qnes- 
tkm  was  raised  before  final  Judgment,  p.  255. 

Approved  in  Chappell  Chemical  Co.  v.  Sulphur  Mines  Co.,  172  U. 
B.  471,  19  8.  Ct  268,  motion  to  dismiss  granted  although  Federal 
qiBostioii  was  raised  petldon.  State  court  decisions  resting  on 
oOht  sfonnds; 

1«4  U.  «.  255-261.  41  L.  425,  LALONE  v.  UNITED  STATES. 
Pensions. —  To  warrant  recovery  of  pension  paid,  evidence  of  fraud 
be  dear  and  satiaActOTy.  p.  2B7. 
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Pensions. —  Evidence  of  injury  before  entering  army  will 
rant  recovery  of  pension  paid  where  there  was  evidence  tl 
ant  was  healthy  when  he  entered,  p.  260. 

Not  cited. 

164  D.  S.  261-270.  41  L.  427,  OLD  JORDAN  MIN..  ETC 
SOCIETE  ANOXYME. 

Appeal. —  Failure  to  present  and  Insist  on  errors  assign' 
operates  as  waiver  thereof,  p.  265. 

Contracts.—  Whether  letter  and  answer  make  contract 
determined  from  all  correspondence  and  actions,  p.  270. 

Not  cited. 

U.  S.  271-2SO.  41  L.  431.  WABASH  WESTERN  RY.  W. 
RemoTal.—  FlliDg  of  petition  amounts  only  to  special  apf 
p.  279. 

Reaffirmed  in  Du  Pont  t.  Abel.  81  Fed.  534,  and  Monroe 
son,  81  Fed.  ©87,  Spreen  v.  Delslgnore.  94  Fed.  72. 

Approved  in  Hawliins  v.  Pelrce.  79  Fed.  453,  filing  removal 
Is  not  appearance  waiving  defects  in  service;  Purdy  v.  M 
Fed.  514,  non-resident  not  personally  served  does  not  submit 
court  jurisdiction  by  giving  bond  to  release  attachment;  ] 
V.  Calumet  Fire-Clay  Co.,  94  Fed.  26.  answering  pending 
to  quash  summons  is  not  voluntary  appearance  preventing 

Distinguished  in  Gregory  v.  Boston  Safe-Deposit,  etc..  Co., 
4,  under  act  of  1887,  petition  for  removal  cannot  be  fli' 
expiration  of  time  to  answer  in  State  court:  Howard  t.  i 
Ry..  122  N.  C.  951.  29  S.  E.  780.  removal  cannot  be  had  on 
filed  during  extension  by  stipulation  of  time  to  answer. 

Removal. —  After  removal  defendant  may  object  to  orig 

vice  of  process,  p.  278. 

Approved  In  Nat.  Accident  Soc.  v.  Splro,  164  O.  S.  281.  4: 
17  S.  Ct.  996,  reaffirming  rule:  Frinl£  v.  Blackinton  Co.. 
308,  all  matters  in  abatement  remain  open  to  be  pleaded  it 
Court  in  suits  removed;  Ashley  v.  Quintard.  90  Fed.  87, 
dent,  served  by  publication,  does  not.  by  removal,  waive 
move  to  vacate  serviep;  Collins  v.  American,  etc.,  Mfg.  Co.. 
133,  objection  to  sufficiency  of   return  of   service  may  t 
after  removal;  Purdy  v.  Mliller.  81  Fed.  515.  arguendo. 

Distinguished  In  Bragdon  v.  Perkins,  etc..  Co..  82  Fed.  S! 
court's  decision  on  motion  to  set  aside  service  precludes 
of  motion  after  removal. 

lai  U.  S.  281.  41  L.  435.  NATIONAL  AOCIDE-NT  SOC.  t. 

Removal.— After  removal  defendant  may  object  to  orig 
vlee  of  process,  p.  281. 
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approved  In  National  Accident  Soc.  t.  Spiro.  78  Fed.  776,  47 
IT.  S.  App.  2Kt.  realBrmIng  rule;  Hawkins  t.  Felrce,  79  Fed.  463, 
flling  remoral  pattttm  ta  not  appearance  walrlng  defects  In  service. 

104  U.  S.  282-286,  41  Ii.  435.  CNITBD  STATES  T.  DBLANBT. 

PnUlc  lands, —  Register  of  new  land  office  Is  entitled  to  compen- 
sation ^s  soon  u  be  commoices  duties,  p.  28S. 

Not  dtedL 

164  U.  e.  287-294.  41  L.  437,  McKBB  T.  UNITBD  STATES. 

Internal  rerenne.—  Section  4.  act  of  March  2,  1891.  directing  paj- 
ment  ot  money  collected  ondor  act  of  1861,  constmed,  p.  2M. 

Statute  win  be  restricted  within  narrower  limits  than  langnage 
Imports  where  leglslatiTe  Intention  so  requires,  p.  293. 

Distingufsbed  In  United  States  t.  Freight  Assn.,  166  U.  S.  32U.  41 
L.  1020, 17  S.  Ct  561.  debates  In  Congress  are  not  appropriate  sources 
of  Information  from  which  to  discover  meaning  of  statute;  United 
States  T.  Qoldenberg.  168  U.  8.  108,  42  L.  888,  IS  S.  Gt  4,  no  mere 
omission  or  failure  to  provide  for  contingmties  will  Justify  Judicial 
addition  to  statute. 

Miscellaneous.— Cited  in  Glover  v.  United  States,  164  U.  S.  295. 
41  L.  440,  17  8.  Ct  06.  referring  to  principal  case  for  text  itf  act 

194  U.  a  294-301,  41  L.  440.  GLOVBB  v.  UNITBD  STATBS. 

Hortgage  creditor  Is  not  legal  owner  In  South  Carolina,  p.  296. 

Intwnal  rennne.—  Mortgage  creditor  at  time  of  sale  to  enfweo 
direct  «KX  of  1861  was  not  ** legal  owner**  within  act  of  IfiOl,  9. 
287. 

Not  cited. 

104  U.  S.  801-811,  41  L.  442,  COUGHRAN  T.  BIGBLOW. 

Jury.— Bight  to  Jury  trial  Is  not  infringed  by  granting  non-ralt 
for  want  of  sufficient  evidence,  p.  308. 

Distinguished  in  Patting  v.  Spring  Valley  Coal  Co.,  03  Fed.  09. 
Involuntary  non-suite  not  being  allowed  In  Federal  courte  on  failure 
to  appear,  proper  procedure  Is  to  Impanel  Jury  and  direct  vo^Uct 

Taidor*a  acceptance  of  payment  ^ftor  time  limited  Is  waiver  of 
right  to  rescind,  p.  810. 

Vendor's  surety  Is  released  by  vendee's  failure  to  pay  at  prescribed 
time,  though  vendor  accepte  later,  p.  810, 

Vendor's  InabllllT  to  make  conveyance  does  not  excuse  trader  1^ 
vendor  seeking  to  charge  surety,  p.  811. 

Approved  In  Duncan  v.  Geyser  Mining  Co..  17  Utah.  218,  63  Pac. 
1045,  upon  failure  to  convey  or  tender,  action  accrues  to  recorec  pay- 
ment made  afttt  failure.  See  60  Am.  St  Rep.  06.  not» 
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l&l  U.  a  311-318.  -41  L.  447,  OAKE  v.  MOHUN. 

Beceivers  Judgment  for  compensation  and  debt  ass 

receiver  passes  to  his  personal  representative,  p.  315. 

Keceiver  may  carry  on  business  where  interests  of  par 
to  require,  in  discretion  ot  court,  p.  316. 

Beceivers —  Purchaser  under  foreclosure  agreeing  to  paj 
for  expenditures  and  compenstition  cannot  question  alloi 
810. 

Bieceivers.— Purchaser  so  agreeing  to  obtain  immediate  p 
without  payment  into  court  Is  personally  liable,  p.  ai6. 

Receivers. —  Concurring  views  of  master  and  court  b«l< 
compensation  are  of  great  weight,  p.  318. 

Receivers.—  Aliowauce  of  $500  for  attorney's  fees  held  fal 

Not  cited. 

164  U.  S.  319-324,  41  U  451.  CITIZENS'  BANK  v.  CANNO: 
Circuit  Court  cannot  acquire  Jurisdiction  to  enjoin  tax 
Joinder  of  suits,  p.  322. 

Circuit  Court  cannot  assume  for  Jurisdictional  purposes  tl 
for  succeeding  years  were  same  as  one  appearing,  p.  322. 

Appellate  court  may.  on  review  of  dismissal  for  want 
diction,  review  allowance  of  costs  as  penalty,  p.  323. 

Approved  in  Tji^e  City  of  Augusta.  80  Fed.  304.  50  U.  S. 
court  has  entire  control  of  costs  as  well  as  of  merits  whei 
possession  of  case  on  appeal  from  Qnal  decree. 

Costa.—  Circuit  Court  cannot,  upon  dismissal  for  want  ( 
diction,  decree  payment  of  costs,  p.  324. 

Distinguished  in  The  City  of  Augusta,  80  Fed.  303.  50  V. 
49.  there  may  be  appeal  from  costs  when  force  of  atatui 
Tolved. 

1C4  TJ.  S.  325-327.  41  L.  453,  CAROTHERS  v.  MATER. 

Courts.—  Holding  that  statute  did  not  run  against  claJ 
patent,  involves  no  Federal  question,  p.  327. 

Not  cited. 

164  U.  S.  327-337,  41   L.  454.  CENTRAL  R.   R..  ETC.. 
WRIGHT. 

Federal  court  Is  not  bound  by  construction  of  statute  by 
ring  judge  of  State  court,  p.  333. 

Taxation.—  Word  "  stock "  In  statute  empowering  city 
only  property,  does   not   Include   property  represented  I 

p.  334. 

Taxation.— Exemption  cannot  be  presumed,  p.  330. 
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Taxation.—  KnnldpAlitles  created  after  set  conferrlns  taxing 
powtfB  are  Included  therein,  387. 
Not  dted. 

164  U.  8.  888-847,  41  L.  468.  GONZALES  T.  FRENCH. 

Pnbllo  lands.—  D^artment's  decision  of  cwtest  Is  conclnstre^  In 
absence  ot  fraud  or  aroneons  conatmctloo  of  law,  p.  342. 

Reaffirmed  In  Wiseman  t.  Eastman,  21  Wash.  172,  67  Pac.  401. 

Public  lands.—  Settler  <m  school  sections  before  sunrer,  failing 
to  make  entry,  acqnlrea  no  pre-emption  rights,  p.  844. 

Poblle  lands.— Decision  of  recelrer  and  register  Is  conclnalTs, 
unless  appealed  to  commissioner,  p.  S4fi. 

164  U.  8.  847-861.  41  U  461,  McGLELLAN  v.  CHIPMAN. 

Banks.—  State  law  Is  nnconstltutlooal  as  affecting  State  banks 
onl7  when  thdr  duty  to  government  Is  affected,  p.  857. 

ApproTod  In  Untcm  t.  Chllda,  lOB  Oa.  673,  82  8.  E.  619.  act  Im- 
posing tax  <m  each  president  of  a  bank  within  State  Is  ln<q>eratlTe 
as  to  natl<mal  banks. 

National  banks  are  subject  to  State  laws  except  so  far  as  th^ 
cmifllct  wltb  Fedwal  laws,  p.  357. 

Banks.—  Tb««  Is  no  conflict  between  powers  of  natlmial  banks 
mder  II  6186,  5187,  B.  S.,  and  State  law,  to  prevent  prefwoicea, 
p.  861. 

164  n.  8.  861-367.  41  L.  467,  BDOINOTON  T.  UNITED  STATES. 
Pensions.— Section  6438,  R.  8..  was  not  repealed  by  |  4746,  p.  868. 
Reaffirmed  in  United  States  t.  Hansee^  79  Fed.  304. 

OHmlnal  law^  Evidence  of  good  character  Is  admissible  to  raise 

donbt  whethw  accused  would  commit  crime,  p.  364. 

Approved  in  State  v.  Porta*,  82  Or.  159,  49  Pac;  970,  reaffirming 
mla 

Criminal  law.—  Error  in  admitting  evidence  is  not  cured  by  con- 
jecture that  It  might  be  proper  later,  p.  884. 

Miscellaneous.—  Cited  in  Felton  v.  Newport  92  Fed.  47<  holding 
exception  to  part  of  charge  sufficiently  specific. 

164  U.  8.  867-373,  41  L.  472,  NOBLE  V.  MITCHELL. 
.Pedaral  eonxts  will  follow  State  courts  coostmctlon  rendering 
statute  constltntloDal,  p.  872. 

(Approved  In  Osborne  v.  Florida,  164  U.  S.  654.  41  U  687,  17  Bi 
Ct.  215,  Florida  statute  Imposing  license  cm  express  companies,  aa 
construed  by  Florida  courts,  Is  valid. 

■npnme  Court  cannot  i-evlew  Stato  decision  as  to  sufflclancf 
of  sfvldence  to  go  to  Jury,  p.  STSl 
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164  U.  S.  373-380.  41  U  474,  UNITED  STATES  T.  ELL 
Internal  revenue.—  Remainderman  may  have  benefit 
181)1,  although  propei-ty  bought  fn  by  life  tenant  after  r 
period,  p.  380. 

Approved  In  Fuller  v.  United  States.  172  V.  S.  643. 
S70.  and  United  States  v.  Kidder,  172  U.  S.  644.  19  8.  C 
firmed  on  authority  hereof. 

1G4  U.  S.  3S(V3S3.  41  L.  477.  STONE  v.  UNITED  STAT] 
Court  of  Claims'  findings.  In  action  at  law,  is  of  sanM 

verdict  of  jury,  p.  382. 

Reaflirmed  in  Collier  v.  United  States.  173  U.  S.  81,  19  1 

Supremo  Court  will  not  refer  to  Court  of  Claims'  opin 
tend  or  limit  findings,  p.  383. 

Reaffirmed  in  Collier  v.  United  States.  173  U.  S.  80.  Ifl  I 
and  United  States  t.  New  York  Indians,  173  U.  S.  470.  19  i 

1G4  U.  S.  383~3SS.  41  L.  479.  NORTHERN  PAC.  R.  R.  v.  C* 

Courts.— Decision  of  State  court  ndverse  to  Fedc 
claimed,  raises  Federal  question,  regardless  of  ground,  p. 

Public  lands.—  Homestead  or  pre-emption  rights  oann 
until  entry  in  land  office,  p.  386. 

Approved  in  Northern  Pac.  R.  R.  v.  Smith.  171  U.  S. 
Ct.  797,  mere  occupation  and  Improvement  do  not  conv 
right  in  public  I;;nf!s;  Central  Pac.  R.  R.  v.  McCann.  12fl 
fiS  Pac.  1045.  rcnflirniing  rule:  McHenry  v.  Nygaard.  72 
74  N.  W.  1108,  mere  occupation  and  cultivalion  is  Insu 
defpnt  right  of  railroad  to  select  as  indemnity  lands;  Jt 
etc..  R.  R.  V.  Jones.  7  N.  Dak.  625.  76  N.  W.  228.  as  againi 
grant  of  right  of  way  to  railroad  attaches  only  after  t 
approval  of  profile  of  road;  United  States  v.  Central  Pi 
«4  Fed.  nn.  arguendo. 

Distinguished  tn  Nortliern  Pac.  Ry.  v.  McCormIck,  04 
settler  on  unsurveyetl  land  at  time  of  filing  map  of  rail 
tion.  has  pre-eniptor's  right  thereon. 

Public  lands.—  Secretary's  decision  that  occupation  In  i 
excepts  land  from  railway  grant  is  reviewable,  p.  387. 

Approved  in  McHenr>'  v.  Nygaard.  72  Minn.  12.  74  N, 
when  railroad  selects  Indemnity  lands  and  files  list.  Its  rij 
cannot  be  defeated  by  arbitrary  refusal  to  approve  selet 

Public  lands. —  Patent  is  not  always  conclusive  in  actl' 
p.  3S7. 

Approved  In  Northern  Pac.  Ry.  v.  Miller.  20  Wash.  3 
1)06,  patent  may  be  collaterally  attacked  as  void  because 
till  after  grant  to  othera;  Moore  r.  Cormode,  20  Wash.  S: 
219,  arjcueuda 
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Miscellaneous. —  Cited  In  Northern  Pac.  Ry.  T.  Do  Lacey,  174 
V.  S.  634.  19  8.  Ct.  796,  not  In  point 

le*  TJ.  S.  388-893.  41  L  4m.  ACBmS  T.  UNITED  STATBS. 

Somicide.— Stone  large  enough  to  fracture  skull  Is  deadly  weapoa, 
p.  391. 

Soznicide.— Deudlj  weapon  may  be  defined  as  one  "wltb  which 
deatb  may  be  easily  and  reodUy  prodaced,"  p.  391. 

Somlcide. —  Belf-defeiise  must  be  In  face  of  present  danger  calcu- 
lated to  permanently  maim  or  kill,  p.  392. 

Homicide.—  It  Is  not  orror  to  (.liarge  that  Intent  to  kill  must  bs 
deduced  from  circunastances,  p.  390. 

Soxnlelde.—  Charge  that  "  self-defense  mnst  be  in  face  of  deadly 
▼lolence"  Is  not  errw  wh««e  "great  violence"  waa  dear^  meant! 
p.  392. 

Mot  dted. 

161  IT.  8.  S93-4dl  41  U  485,  ATIxANnO.  BTO.,  R.  B.  ▼.  IiAlBD. 

OazTieni.—  In  action  against  two  railroads  for  tort  court  cannot 
assume  that  they  were  single  company,  p.  396. 

Distinguished  In  Doreiims  v.  Root.  94  Fed.  761,  court  cannot  as- 
sume one  of  two  Joint  defendants  to  be  real  object  of  prosecution, 
otber  being  joined  to  premt  remoraL 

TaitB.-—  In  snlt  against  joint  tortfeasors  recoTery  may  be  had,  If 
erldence  warrants  it  against  one  alone,  p.  400. 

Iiimltations. —  A nu'inltiiciit  dismissing  one  of  two  Joint  tort- 
feasors does  not  introduce  now  cause  of  action,  p.  401. 

Idmltattons.— Amendment  stating  that  plaintiff  was  travelling  on 

sefon'i-c!:is-i  ticket  hisfrml  of  first  does  not  stiite  new  cause,  p.  401. 

Iiimltations. —  Anieiiilnient  alleging  incorporation  nnder  Federal 
Instead  of  State  laws  does  not  state  new  cause,  p.  Wl. 

Klscellaneooa— Cited  In  The  John  O.  Stevens.  170  U.  S.  18 
6.  Gt  649,  CockrlU  v.  Butler.  78  Fed.  686.  The  Anaces,  03  Fed.  212, 
and  Pacific  Coast  S.  8.  Co.  Bftnooft-Whltney  Co.,  94  Fed.  194, 
as  to  form  of  action  for  Injnrles. 

164  U.  S.  403-il7,  41  L.  4.S:i.  MISSOURI  PAC.  RY.  v.  NEBRASKA. 

Supreme  Coiirt  will  hji-k  to  State  conrfs  constmctlon  of  act  In 
determining  constitutionality,  p.  417. 

Constltation.— Order  to  railroad  to  allow  erection  of  elerator  oa 
Its  land  takes  property  for  private  use.  p.  417. 

Approved  in  Iron  Mountain  I!.  I!,  v.  Meniptiis,  i>G  Fed.  122,  ordi- 
nance forfeiting  franchise  and  declaring  intention  to  take  tracks 
Is  threatened  deprivation  of  property;  Chicago,  etc.,  R.  R.  v.  State, 
BO  Neb.  400;  W.  056^  reaffirming  rule;  dissenting  opinion  la 
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Chicago,  etc..  R.  R.  v.  Chicago.  168  U.  S.  260,  41  L.  993,  17 
majority  upholding  condemnatloD  for  crossing  over  rl^l 

Constitution  is  violated  by  statutes  taking  private  pr 
private  use,  p.  417. 

Distinguished  in  Hartford  Ins.  Co.  v.  Chicago,  etc.,  Ry. 
99,  20  S.  Ct  36,  clause  In  lease  of  land  for  warehouse,  proi 
railroad  be  not  liable  for  fires  from  locomotives,  is  valid 
etc.,  R.  R.  V.  Chicago,  166  U.  S.  235.  41  L.  984.  17  S.  C 
pense  of  erecting  gates  and  maintaining  flagmen  at  ci 
tablisiied  by  city  must  be  borne  by  railroad. 

1(M  U.  a  4ia-435,  41  L.  495,  WARNBR  v.  TEXAS.  ETC 

Frauds,  statute  of.—  That  agreement  may  not  be 
wlthiu  year  does  not  place  It  within  statute,  p.  423. 

Approved  In  Buhl  v.  Stephens.  M  Fed.  926,  State  statutes 
are  applicable  In  Federal  courts  In  actions  at  law;  Hlntzi 
benschmidt,  —  Tei.  Civ.  App.  — .  44  S.  W.  40,  oral  agreei 
one  may  occtipy  land  until  owner  demand  possession  is  i 
statute  of  frauds. 

Distinguished  in  Willis  v.  Eastern  Trust  etc.,  Co..  16D 
42  L.  758.  18  8.  Ct.  362,  arguendo;  Buhl  v.  Stephens.  84 
agreement  giving  licensee  ejccluslve  rights  for  one  year,  wl 
to  then  surrender  claim  or  continue  for  8lxte«)  years, 
statute. 

Frauds,  statute  of.— Agreement  by  railroad  to  lay  tracb 
owner's  benefit  Is  not  within  statutes,  p.  434. 

Frauds,  statute  o£,  does  not,  in  Texas,  embrace  grant 
ment,  p.  435. 

IM  U.  e.  436-452.  41  L.  504.  CHAPMAN  T.  UNITED  8' 
Supreme  Court  cannot,  under  act  of  1893,  review  District 

Court's  judgment  in  criminal  case.  p.  446. 
Reaffirmed  in  Prather  v.  United  States,  164  U.  S.  452,  i 

17  S.  Ct.  907,  and  Perrfne  v.  Slack.  IM  U.  S.  4&4,  41  I*  I 

Ot.  80. 

Distinguished  In  Gonzales  v.  Cunningham,  104  U.  S.  6 
B74,  17  S.  Ct.  184,  appeal  lies  from  final  order  of  Supreme 
New  Mexico  discharging  habeas  corpus. 

Criminal  law.— That  punishment  Involves  money  flue 
give  appellate  Jurisdiction,  p.  450. 

Courts  of  District  of  Columbia  are  not  Included  In  JadI 
of  1891,  p.  451. 

164  U.  8.  452.  41  L.  510.  PRATHER  v.  UNITED  STATKI 
Adjudged  In  conformity  with  preceding  case.  q.  t. 
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164  n.  8.  462-464,  41  li.  610,  PBBBINB  BLACK. 

▲ppe&L—  ControreCTj  between  motbw  and  testamentary  euar- 
dlan  as  to  cnstody  of  cblldr^  InTolves  no  c^taln  ralne,  p.  464. 

Beafilrmed  In  Gtmsalea  t.  Cnnnlngtaam,  164  V,  S.  618,  41  L.  674i, 
17.8.  Ot  184,  and  Blmms  t.  Slmms,  176  U.  8.  IGT.  20  8.  Gt  60. 

164  U.  &  484-468^  41  L.  611.  OHICAQO,  BTC.  ItT.  T.  CHICAGO. 

8ii^«ina  Coort  cannot  review  State  decision  nnleas  Federal  rifbt 
claimed  was  specially  set  op,  p.  467. 

Reaffirmed  In  Plm  t.  St  Lonis,  165  U.  S.  273,  41  L.  715.  17  B.  Ct 
822,  Zadlg  T.  Baldwin,  166  U.  8.  488,  41  L.  1088,  17  8.  Ct  640.  Oxley 
Stave  Co.  t.  Butler  Co.,  1G6  U.  8.  668,  41  L.  1153,  17  8.  Ct  712,  and 
Ooods^  T.  Delta,  etc..  Land  Co„  166  XT.  &  718,  41  L.  1186.  17  8.  Ot 
993.  Approved  In  Asb  r.  Independence^  146  Mo.  126.  46  8.  W.  761. 
8tate  Supreme  Court  cannot  decide  on  constitutionality  of  statntis 
wbere  questiim  was  not  InvolTed  in  Issues. 

164  U.  S.  468-4n.  41  L.  612.  THE  EATB. 

Harttlme  Ben  cannot  be  asserted  where  one  fnmlsblng  coal  W 
cbarged  witb  notice  of  cbarterer's  liability,  p.  465. 

AppiOTed  In  The  Valencia,  1G5  U.  S.  266,  267,  41  L.  712.  17  8. 
Ot  824.  a  Uke  case;  Tbe  Glide.  167  C.  a  610.  42  L.  297.  17  8.  Ot 
931,  enforcemoit  In  rem  of  Massacbusetts  U»  for  home  supplies 
Is  exduslTdy  wltbln  Federal  Jurisdiction;  Lowry  t.  United  States 
Shlpidng  Co.,  84  Fed.  686,  Ubcdlant  was  put  on  Inquiry  as  to  facts, 
and  no  lien  for  towage  arose;  The  Burton,  84  Fed.  999,  1000,  deny- 
ing Uen  for  wbarfage;  The  H.  C.  Grady,  87  Fed.  237.  posseeslon. 
under  agreement  of  sale,  does  not  giTe  vendee  apparent  authority 
to  create  liens  for  supplies;  Tbe  Del  Norte.  00  Fed.  60S,  similarly 
construing  2  Ball  An.  Codes,  8  6953  (Washington);  The  Blary  A. 
Tiywi,  93  Fed.  221,  denying  lien  for  towage. 

Distinguished  In  A  Scow  Without  A  Name.  80  Fed.  736.  allowing 
towage  Hen  on  houseboat;  The  Sappho.  94  Fed.  661  (rererslng  8.  O., 
88  Fed.  873),  erldoice  herein  disclosed  that  credit  was  to  vessd. 

164  U.  8.  471-482.  41  U  518.  NEW  ORLEANS  W.-W.  GO.  T.  NEW 
ORLEANS. 

Equity  cannot  order  city  to  repeal  ordinance  granting  right  to 
lay  pipes  In  absoice  of  parties  affected,  p.  480. 

ICiuilolpalltles.— Legislature  may  delegate  to  municipal  assem* 
biles  power  to  enact  ordinances  rdatlng  to  local  matters,  p.  481, 
Municipal  cndlnances,  legally  enacted,  have  force  of  State  lawa, 

p.  481. 

Approved  In  Walla  Walla  t.  Walla  Walla  Water  Co..  172  U.  8. 
9,  19  S.  Ct  81.  municipal  franchise  Is  a  State  contract;  CmisoU- 
dated  Water  Go.  ▼.  San  I>leg<^  98  Fed.  SB2,  bill  to  annul  wdlnance 
flxlng  water  rates,  alleged  so  low  as  to  be  taking  jpamtsHj  wl^ 
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out  due  process.  Involves  Federal  question;  Iron  Mountain  R.  R.  v. 
Memphis,  06  Fed.  129,  ordinance  declaring  forfeiture  and  tbreat^i- 
Ing  seizure  of  tracks  is  cont«niAated  TiolatlMi  of  fourteentb  amend- 
ment 

Kmilclpalltles.— Xq^ilty  cannot  Interfere  In  advance  with  miinlc> 

Ipallty's  exercise  of  leglslatire  powers,  p.  481. 

Distinguished  In  North  Jersey  St.  Ry.  t.  South  Orange,  58  N.  J. 
Oh.  8S,  43  Atl.  54,  ordinance  adjudging  breach  <^  duties  and  d» 
clarlng  forfeiture  Is  judicial  and  may  be  modified  by  equity. 

164  U.  S.  4S»-492.  41  L.  624.  GRIMES  DRY-GOODS  CO.  T.  MAL- 
COLM. 

Ohattel  mor^gea.— Conveyance  of  persoDalty  In  tmat  for  cred- 
itors Is  In  nature  of  mortgage  In  Arksnsas,  p.  480. 

Trial.—  In  Arkansas,  court  may  submit  fecial  qnesttoni  to  Jm^t 
p.  490. 

Brldcnce.— Statements  by  party  to  Instrument  snbseqnent  to 
necntion  cannot  control  Its  effect,  p.  490. 

Trial  court  may  refuse  to  allow  Jury  to  change  verdict  which 
It  could  have  directed,  p.  492. 

Not  cited. 

164  U.  8.  492-502.  41  L.  628,  ALLEN  v.  UNITED  STATED 
Homldde. —  Where  evld«ice  warrants,  conrt  may  Instruct  jury 

that  they  may  Infer  willfulness  and  malice,  p.  496. 

Homicide.—  Intent  showing  malice  need  not  have  existed  for 
particular  time:  liilling  may  raise  lnfer«ice.  p.  496. 

Approved  In  Ross  v.  Stat^  —  Wyo.  — ,  B7  Pac.  932.  ai^rovlng 
charge  «nbodyIng  rale. 

Criminal  law.— It  Is  proper  to  charge  that  one  la  presumed  to  In- 
t«id  natural  consequences  of  act.  p.  406. 

Approved  In  dissenting  (^InlOB  In  Tucker  t.  Stat^  88  Md.  491. 
44  Atl.  1005.  arguoido. 

Homicide.— Bfere  words,  however  sggravatlng.  cannot  reduce 
crime  from  murder  to  manslaughter,  p.  497. 

Homicide,  to  be  Justifiable,  must  be  result  ot  reasonable  belief 
that  life  was  in  peril,  p.  496. 

Approved  In  Andersm  t.  United  States.  170  U.  8.  508,  42  L. 
iSSS.  18  8.  Ot  696,  plea  of  self-defense  cannot  avail  wbere  defoid- 
ant  brought  on  the  difficulty. 

Criminal  law.—  Flight  Is  competent  evidence  as  tending  to  show 
guilt  p.  490. 

DistlngnlBbed  In  Starr  United  States,  164  U.  B.  682,  41  L.  679. 
17  8.  Ct  225,  Instmctlon  that  flight  la  iDent  admlssloo  of  guilt  U 
error. 
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Criminal  lav.—  Jury  may  be  tnstnicted  to  disregard  erldence  In- 
herently  false,  p.  600. 

Criminal  law.—  Testimony  knowlDgly  and  pnrposdy  iDToked  by 
accused  may  be  used  against  bim,  p.  000. 

Orlmlnal  lav.— Fabrication  of  teatim<niy  raises  presumption 
against  person  guilty  of  practice,  p.  600. 

Criminal  lav.—  It  Is  not  error  to  refuse  specific  InstmcttCHi  as  to 
reasonable  doubt,  If  covered  by  charge,  p.  600. 

Approved  in  Bnel  r.  States  104  Wis.  164,  80  K.  W.  60,  refusal  to 
Instruct  on  subject  of  certainty  of  ezlstoice  of  facts  reanlslte  to 
couTlctlon  Is  not  rerersible  errw  vhera  graeral  charge  ctmtalned 
full  instructions. 

Criminal  law.— Charge  as  to  freedom  of  discussion  of  case  and 
attitude  dissenting  jvaor  should  assume,  upheld,  p.  601. 

164  U.  8.  602-626,  41  U  681,  WIL.LARD  t.  WOOD. 

Hortgagea.—  Agreement  by  mortgagor's  grantee  to  pay,  without 
mortgagee's  consent,  does  not  create  rdatlon  of  principal  and 
surety,  p.  620. 

Limitations  are  determined  by  law  of  fonim,  p.  620. 

Reaffirmed  in  Grem  t.  Turner,  80  Fed.  43,  Brunswick  Twmlnal 
Go.  T.  National  Bank,  88  Fed.  608,  and  Underwood  r.  Patrick.  94 
Fed.  471. 

limitations.—  Grantee  of  land  subject  to  mortgage  Is  bound  by 
limitation  applicable  to  simple  contracts,  p.  620. 

IMsTnIs— a  is  effected  by  order  Intended  as  dismissal  and  sup- 
posed to  so  operate;  although  <n]y  <me  of  two  eiecutors  is  referred 

to,  p.  621. 

Approved  in  Green  v.  Turner,  80  Fed.  42,  grantee  Is  not  directly 
liable  to  grantor's  mortgagee  at  law  or  In  equity;  mortgagee's  rem- 
edy Is  by  virtue  of  credlt(H**8  right  to  avail  himself  of  security 
held  by  debtor  from  third  party;  Green  v.  Turner,  86  Fed.  838,  59 
v.  S.  App.  266,  mortgagee  may  maintain  suit  in  equity  against 
mortgagor's  grantee  agreeing  to  pay  indebtedness. 

Covenant  is  «forceable  according  to  lav  of  obligee's  domicile^ 
p.  628. 

Limitations,  statute  of,  may  bar  suit  where  plaintiff  mistaken 
remedy,  becomes  non-suit  or  suit  abates,  p.  623. 

Equity.—  Doctrine  of  laches  may  be  applied  by  court  of  its  ovb 
motion,  p.  S24. 

Approved  in  Penn  Mut  L.  Ins.  Co.  v.  Austin,  168  U.  8.  697,  42 
L.  631,  18  S.  Ct  228,  reafBrmlug  rule;  Underwood  v.  Patrick,  94 
Fed.  472.  right  <tf  action  of  voidor  taking  notes  of  member  of 
syndicate  for  deferred  payment  accrues  against  othos  on  maturity 
of  notea. 
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Xqnlly.— Fallnre  to  proeecate  suit  dlllgeutlj  may  Iwv*  um* 
conscience  as  delar  In  bringing  ft,  p.  B26. 

164  TT.  S.  S2e-S4e,  41  L.  S41,  UNITED  STATBS  T.  ORBOOM,  BTO^ 
R.  R. 

Yablle  lands.— Grant  of  May  4,  1870.  to  Or^ron  Oentral  nll- 
load,  conatroed,  p.  BS& 

Publle  lands.— Raitaoad  grants  must  ba  constraed  In  fiiTor  of 
forecnment,  p.  539. 

Public  lands.-— Railroad  grant  win  be  constrned.  If  poaalblflk  to 
affectoato  leglslatlTe  intention,  p.  539. 

Approved  tn  8t^h«i8  t.  Gberokee  Natl<m,  174  U.  8.  480, 18  8.  Ot 
TBS,  (<Hr  purpose  of  arrlTlng  at  tme  meaning  of  statute^  conrts  read 
wltb  sncb  stops  as  are  manifestly  required. 

Statntea.— Title  Is  no  part  of  act  and  cannot  control  wofda  If 
anamblgnona,  p.  541. 

Statute  cannot  be  aplalned  by  title  nnleaa  amblgnlty  la  lo  con- 
text p.  541. 

Approved  In  Lackland  t.  Walker.  161  Mo.  264,  52  S.  W.  430, 
preamble  can  be  looked  to  to  elucidate  statute  only  irhere  language 
of  body  Is  amblgnoos. 

164  U.  8.  546-6B8,  41  L.  647,  ROWS  T.  DNITBD  BTATB8. 

Konilcide.—  Where  deceased's  offmslTe  language  prorcdced  sUght 
aasault  by  accused,  latter  was  entitled  to  defoid  hlmsdf  from  a.t- 
tack  with  knife  by  deceased,  p.  565. 

Approved  In  Stevenson  v.  United  States,  88  Fed.  112,  52  U.  S. 
App.  661,  refasal  to  Instruct  as  to  effect  of  accused's  withdrawal 
after  provoking  qnarrel  Is  error;  Stete  v.  RoUa,  21  Hont  B85,  65 
^c.  624,  Instmctloa  that  it  was  accused's  duty  to  "exhaust  all 
otiier  reasonable  means**  Is  error,  accused  being  murderously  at- 
tecked. 

Homicide.—  In  such  case  it  Is  error  to  Instruct  jury  that  accused 
sbould  have  avoided  deceased,  p.  668. 

164  U.  S.  569-677.  41  L.  552.  ROGERS  LOCOMOTIVB  IfACH. 
WORKS  T.  AHBRIOAN  EMIGRANT  GO. 

Pablio  lands  granted  to  Iowa,  under  swamp  land  act  <tf  1850i 
could  not  be  certified  to  it  under  act  of  1856.  p.  570. 

Approved  In  American  Emigrant  Co.  v.  Long,  106  Iowa,  195.  74 
M.  W.  940.  arguendo. 

PabUe  lands.— Under  swamp  land  act  of  1860  title  was  Inchoate 
until  Idoittflcatlon  and  patent,  p.  670. 

Pnbllo  lands.— Whether  lands  were  swamp*  und»  act  of  1800^ 
waa  determinable  iHlmailly  by  secretary  of  Interlw.  p.  674. 
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Approred  In  Northon  Pac.  Sj.  Soderbo-c  8B  Fed.  50^  fn  snit 
to  enjoin  removal  of  stone  from  ansnrreyed  land,  court  will  not 
determine  mlnOTal  or  n«i-mlneral  cbaracter  thereof  before  dedsloo 

by  department. 

Public  lands.—  Cotlflcatlon  of  lands  onder  railroad  grant  !■»  In 
effect,  declBim  tbat  they  are  not  awamp,  p.  S70. 

Approved  In  Michigan  Land,  etc^  Ga  ▼.  Rust,  168  U.  S.  B02,  ^ 
U  692.  IS  a.  Ct  209,  and  Brown  t.  Hitchcock,  ITS  U.  8.  476,  19  8. 
Ct  486,  State's  title  to  ewamp  lands  did  not  become  perfect  until 
Issuance  of  patent;  Rood  t.  Wallace.  109  Iowa.  11,  79  N.  W.  461, 
departmental  decision  that  cwtaln  lands  are  swamp  cannot  be 
M^terally  aasaUed. 

PobUb  lands.— States  accepting  land  certified  under  railroad 
grant,  cannot  afterwards  datm  It  was  swamp  land,  p.  STC. 

FnbUo  lands.—  County  Is  bound  actioD  of  Stat*  In  acc^tlng 
lands  under  railroad  act,  p.  677. 

164  U.  8.  678-698,  41  L.  560.  COTINGTON,  ETC  TURNPIKB- 
ROAD  CO.  v.  SANDFORD. 
Supreme  Court  may  review  State  declslmi  that  law  r^alatlng 
tolls  does  not  violate  Fed«ml  Constitution,  p.  580. 

Approved  in  Cotting  v.  Kansas  City  Stock-Yards  Oa,  79  Fed. 
683.  Federal  court  may  enjoin  State  officers  trom  enfordng  imcm- 
etltutlonal  law. 

Corporation  succeeding  to  "  powers,  rights  and  capacities  **  vt  an- 
other does  not  take  exemption  from  legislation,  p.  586. 

Approved  In  Cotting  v.  Kansas  City  Stock-Yards  Co.,  82  Fed. 
844,  upholding  statute  limiting  stock-yard  charges  to  allow  net  in- 
come of  5.67  per  cent  In  actual  value  of  plant;  Adams  v.  Yazoo^ 
etc.,  R.  R..  77  Miss.  256,  24  So.  209,  consolidated  railroad  Is  subject 
to  constitutional  prohibition  of  exemptions.  See  62  Am.  St.  Rep. 
295,  note. 

Corporations.—  Rdlnqnisbment  9f  legislative  control  will  not  be 

presumed,  p.  687. 

Approved  In  New  Mexico  v.  TTnlted  States  Trust  Co.,  172  U.  8. 
186,  19  S.  Ct  133,  exemption  of  right  of  way  granted  Atlantic  and 
Pacific  railroad  operntefi  on  land  Itself. 

Corpora tlons.—  Kentucky  statute  of  1856,  providing  for  amend- 
ment of  charters,  was  Inapplicable  to  those  previously  existing, 
p.  585. 

Turnpike  company  is  deprived  of  property  without  doe  process 
by  torlff  of  rates  preclnding  pnrflts,  p.  {^3: 

Tox.  XU-68 
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Approved  in  Gulf,  etc.,  Uj.  t.  Ellis.  1G5  D.  S.  IM.  41 
S.  Ct.  256,  annulling  Texas  law  providlDg  for  attorney's  fe< 
tlons  against  railroads;  Milwaukee  Elec.  Ry.,  etc..  Co.  v.  Mil 
87  Fed.  579,  stating  limitations  to  which  municipal  powe 
rates  are  euhject:  San  Joaquin,  etc.,  Irr.  Co.  v.  Stanislaus 
Fed.  521,  ordinance  fixing  rates,  chargeable  by  Irrigation  c< 
must  not  amount  to  deprivation  of  property.  See  62  Am.  i 
298,  note. 

Distinguished  in  Smyth  T.  Ames,  169  U.  S.  525,  42  L.  84 
Ct.  426.  upholding  statute  fixing  maximum  railroad  rate 
lands,  etc.,  W.  Co.  v.  Redlands,  121  Cnl.  369,  53  Pac.  844.  i 
to  require  board  to  fix  rates  assuring  company  annual  incoi 
cient  to  pay  Interest  on  indebtedness,  expenses,  taxes  an< 
cent,  dividends;  Indianapolis  v.  Navin.  151  Ind.  144,  47  N. 
upholding  act  limiting  street-car  fares  to  three  cents. 

Constitutional  law.—  Corporations  are  persons  within  c 
tlonal  guaranty  of  due  process,  p.  592. 

Approved  in  Railroad  v.  Harris.  99  Tenn.  705,  43  S.  W. 
affirming  rule.  See  notes  Id  62  Am.  St  Rep.  168.  and  62 
Rep.  302. 

Distinguished  in  Harbison  v.  Knoiville  Iron  Co.,  103  Te: 
76  Am.  St.  Rep.  687,  53  S.  W.  957.  and  Dayton  Coal.  etc. 
Barton,  103  Tenn.  611.  53  S.  W.  971,  upholding  law  requlr' 
sons  paying  employees'  In  store  ord^s  to  redeem  same  In 
Waters,  etc..  Oil  Co.  v.  State.  ID  Tex.  Civ.  App.  10.  44  S. 
permitting  foreign  corporation  to  do  business  In  State  d 
absolve  it  from  responsibility  to  police  power. 

Turnpike  company's  answer  in  snft  to  enjoin  ncess  < 
showing  that  statutory  rates  precluded  all  profit,  make; 
facie  case  against  validity  of  statute,  p.  595. 

Approved  In  Nashville,  etc..  By.  v.  Taylor,  86  Fed.  1 
against  State  equalizers  to  enjoin  certification  of  discrimlna 
sessment,  Is  not  against  State;  Dinsmore  v.  Southern  Expl 
Fed.  720,  express  company  may  sue  railroad  commission  tt 
enforcement  of  order  requiring  It  to  pay  war  tax. 

Supreme  Court  determines  whether  Federal  right  was  sol 
set  forth  in  State  court,  p.  595. 

Tumpikee.—  Public  right  to  use  turnpike  on  payment  of 
able  rates  Is  element  In  determining  reasonablraees,  p.  691 

Approved  In  Interstate  Commerce  Commission  v.  Cinclnn 
Ry.,  167  U.  8.  511.  42  Ll  257.  17  S.  Ct  905,  reaffirming  role 
V.  Ames.  169  V.  S.  545,  42  L.  848.  18  S.  Ct  433,  corporatlo 
entitled,  as  of  right,  to  realize  given  per  cent,  on  capital  stc 
Diego  Land  Co.  v.  National  City,  174  U.  S.  756.  19  8.  Ct 
dlciary  should  not  interfere  unless  rates  are  ao  palpably  a 


Olfi 


Kotes  on  U.  S.  Bqyort& 


164  u.  8.  veo-m 


ftble  u  to  nailer  eotoxcmmt  HapAnXkA  9t  Tgmtvtjt  OUcsgOb 
ote^  By.  r.  Tompklm,  00  Fed  867.  State-  right  to  xegnlit*  infirm- 
State  rates  cannot  be  defeated  J3j  cbar^ng  Indebtedness  to  run- 
ning expenses:  Rrdlands.  etc..  W.  Co.  v.  Redlands,  121  Cal.  371. 
53  Pac.  S45.  value  of  water  ronipany's  property,  not  its  UabilltieB, 
Is  liasis  for  determining  reasonableness  of  rates;  Griffin  v.  Golds- 
boro  Water  Co.,  122  N.  C.  211,  30  S.  E.  S20.  41  L.  R.  A.  242.  evi- 
dence of  cost  of  construction  and  operation  is  not  conclusive  In  de- 
tmnlnlnir  reasonablaiees  of  rates.  Bee  62  Am.  St  Rep.  207,  notei 
TariKpllce  company  Is  tiot  denied  equal  protection  of  lavs  by  act 
Imposing  different  rate  on  other  companies,  p.  597. 

Approved  in  Atchison,  etc.,  R.  R.  v.  Matthews,  174  tJ.  S.  105.  19 
S.  Ct.  613,  uphohling  Kansas  provision,  Includlnp  attoniey's  feos, 
in  sum  recoverable  from  railroads  for  flree  from  locomotives;  Cot- 
ting  V.  Kansas  City  Stock-Yards  Co.,  82  Fed.  800,  State  may  regu- 
late Btock-yard  charges,  though  yards  are  partly  In  another  State; 
OhlcasOh  ete.,  By.  TtwipklBa*  90  Fed.  800,  qvari-pttblle  eorpon.'- 
tiao  la  only  mtltled  to  Jmft  and  naatnaUe  compensation;  Rail- 
road V.  Harris,  90  Tenn.  TOO,  43  8.  W.  1£!0.  act  Imposing  privllegs 
tax  on  all  railroads  "  not  paying  ad  valorem  tax "  la  valid,  al- 
though there  are  but  two  such  companies. 

Miscellaneous.—  Cited  In  Indianapolis  v.  Navln,  151  Ind.  14S,  47 
N.  £].  626.  41  L.  R.  A.  340,  legislature  may  reasonably  regulate  street 
railway  fans. 

104  V.  B.  800-611,  41  L.  S67,  MAIfiH  ARIZOKA. 

Appellate  court  will  not  consider  general  objection  that  tax-list, 
admitted  helow  without  objection,  was  not  true  copy,  p.  602. 

Taxation.—  That  court  takes  time  to  determine  amount  Of  taxes 
due  does  not  oust  Jurisdiction  In  Arlsona.  p.  004. 

Approred  In  Gnunles  v.  Cunningham,  104  U.  8.  627,  41  L.  6T7. 
17  8.  Ot  188.  In  New  Mexico  trial  judge  may  continue  Spedal 
Term  until  close  of  pending  case;  Hooker  v.  Bond.  118  Mich.  258, 
76  N.  W.  405,  provision  that  court  make  final  decree  In  favor  of 
State  for  taxes  at  least  ten  days  before  time  for  sale  Is  directory 
merdy. 

SaacatloBu— Ailiona  statute,  making  tax-Ilst  prinu  facie  erldmea 
that  taxes  are  due,  Inchides  past  tazee.  p.  000. 

Taxation. —  It  will  not  l>e  prpRiimed  in  face  of  dellnquoit  tU* 
list  that  assessment  was  arbitrarily  raised,  p.  607. 

Taxation  of  unconfirmed  Mexican  grant  cannot  be  objected  to 
whar*  want  of  possession  and  title  Is  not  shown,  p.  000. 

Ihxatiott.—  Court  will  not  Indirectly  strike  down  lery  for  bond 
Interest  through  action  for  delinquent  taxes,  p.  610. 

Taxation.—  More  than  error  of  Judgment  Is  necessary  to  set  aald* 
sasessmenti  p.  611. 
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Approved  in  Lee  v.  Mehew.  8  Okl.  141.  56  Pac.  104S.  \ 
tJoo  that  board  had  fraudulently  contracted  liabilities  e 
per  cent  of  limit  will  not  justify  enjoining  tax  coUectoi 

164  U.  S.  612-fi27.  41  L.  572,  GONZALES  v.  CUNNING 
Courts.—  Appeal  lies  from  territorial  to  Supreme  Courl 
corpus,  p.  621. 

DIetinguished  in  Simms  v.  Simros,  175  U.  S.  166.  20 
no  appeal  lies  here  from  decree  of  territorial  Supreme  C 
fng  or  refusing  divorce. 

Habeas  corpus  cannot  perform  office  of  writ  of  error, 

Courts.—  Territorial  legisiature  may  provide  for  boldii 
by  one  justice  in  absent  justice's  district,  p.  622. 

Courts.—  In  New  Mexico  trial  judge  may  continue  Sp 
until  special  proceeding  concluded,  p.  627. 

164  U.  S.  627-632.  41  L.  577.  STARR  v.  UNITED  STATl 
Arrest.—  Warrant  signed  "  commissioner  V.  8.  Cour 

District  of  Arkansas."  is  sufficient,  p.  680. 
United  States  commissioner  for  District  Court,  acting 

tlMi  of  Circuit  Court,  is  de  facto  officer,  p.  631. 
Criminal  law.— It  Is  error  to  charge  that  flight  Is  a1 

rant  evidence  tending  to  show  guilt,  p.  632. 

Not  Cited. 

164  U.  S.  633-635.  41  L.  579.  IN  RE  ATLANTIC  CITY  B 

Supreme  Court  may  issue  mandamus  to  lower  court 
It  to  assume  jurisdiction,  p.  635. 

Approved  in  State  v.  Kellogg,  95  Wis.  679,  70  N.  W.  3 
mandnmns  to  compel  board  to  revoke  saloon  license. 

Supreme  Court  will  not  issue  mandamus  to  compel  CI 
to  dismiss  bill  as  against  petitioner,  p.  635. 

Trial.— Objection  to  jurisdiction  is  not  waived  by  am 
ter  special  demurrer  is  overruled,  p.  635. 

Approved  in  Donahue  v.  Calumet  Flre-Clay  Co.,  94  Pe 
resident's  answer,  after  overruling  motion  to  quasb  eer 
on  special  appearance,  does  not  debar  it  from  removal. 

164  U.  S.  636-644,  41  L.  580.  TEXAS.  ETC.,  RY.  Y.  BL 
Railroad  is  liable  to  suit,  niter  restoration  of  propei 

Jury  caused  during  receivership,  p.  640. 

Approved  in  Texas,  etc.,  Ry.  v.  Gay,  107  U.  S.  745,  42 

S.  Ct.  1000,  and  Houston,  etc..  R.  R,  v.  Bowles.  ICS  U. 

L.  1213.  18  S.  Ct  94,t.  both  reaffirming  rule;  Arcbamhea 

173  Mass.  252.  53  N.  E.  817.  after  receiver  has  handed 
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an4  been  discharged  he  cannot  be  sned  for  ln}tU7  occurring  during 

recelverahlp. 

1«4  n.  B.  644-049,  41  L.  B84.  MILLS  T.  UNITBD  STATES. 

Bape.—  Charge  that  all  force  tbat  need  be  exwdsed  la  force  tawl- 
dent  to  coDiDilaalon  of  act,  Is  erroneoDS.  v- 

Bape.—  Mere  non-consent  does  not  constltnte  iap%  unless  resist- 
ance would  be  nsdesB,  p.  648. 

Not  cited. 

164  U.  S.  6fiO-6S6.  41  L.  S86.  08B0RNB  T.  FLORIDA. 

Vederal  courts  will  follow  State  court*  s  constmctlim  of  act  Im* 
posing  license  tax  on  express  companies,  p.  664. 

Commerce  power  Is  not  Infringed  by  State  law  Imposing  Ueoase 
tax  on  Intentate  ^ress  companyt  p.  656. 

Approved  In  State  v.  Wagoier,  77  BUnn.  BOl,  77  Am.  SL  Bep. 
600,  80  N.  W.  687,  upholding  act  defining  and  r^ulatlog  budness  of 
selling  agricultural  products  on  commission;  Railroad  t.  Harris,  M 
Tenn.  T12.  43  S.  W.  122.  upholding  privilege  tax  on  railroad's  mile- 
age in  State;  Ogden  Cl^  T.  Crossman,  17  Utah.  70,  53  Pac.  988, 
ordinance  levying  license  fee  of  $5  for  telephone  used  exclusively 
In  city  Is  valid;  dissenting  opinions  In  Adams  Exp.  Co.  v.  Ohio. 

165  U.  S.  251,  41  L.  706,  17  S.  Ct  321,  arguendo:  Lake  Shore,  etc., 
Ry.  T.  Ohio,  178  U.  a  887.  19  8.  Ct  485,  majority  upholding  act 
requiring  trains  to  stop  at  towns  of  cotaln  size. 

Supreme  Court  cannot  declare  State  tax  law  Told  on  ground 
that  It  Is  not  sufficiently  definite,  p.  656. 

164  U.  S.  657-602,  41  L.  588,  NOFIRE  v.  UNITED  STATES. 

Uarriage  license  carries  with  It  presumption  of  compliance  wltli 
statutory  prerequisite,  p.  660. 

Cited  in  Ford  v.  Delta,  etc.  Land  Co,,  164  U.  8.  673,  41  L.  004. 
17  S.  Ct  234.  ai^iendo. 

Officers.—  One  acting  In  office  with  consult  of  officer  and  deputy 
Is  de  facto  officer,  p.  661. 

Indians.—  One  taking  what  he  believes  to  be  all  necessary  steps 
to  become  citizen  of  nation  Is  such  within  statute  aa  to  Jurisdiction 
of  Indian  courts,  p.  662. 

Approved  In  Raymond  v.  Raymond,  88  Fed.  723,  65  U.  8.  App.  94, 
marriage  and  adoption  into  Indian  tribe  ousts  Federal  courts  of 
Jurisdiction  over  party. 

164  D.  a  662-676.  41  L.  690.  FORD  t.  DELTA,  ETC.,  LAND  CO. 
Taxation.—  Exemption  will  not  be  presumed,  p.  666. 

Approved  In  Railroad  v.  Harris,  09  Tenn.  606,  43  S.  W.  117.  Id- 
position  cC  priTlIege  tax  Is  not  Inralld  as  an  attonpt  to  deprtTe 
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company  of  benefit  'Of  exemption  from  ad  valorem  tax;  Weeteni 
Union  TtL  Co.  v.  Hanls,  —  Tenn.  Ch.  App.  —,IS2S.W.  763,  pay- 
m«it  ot  Btatntory  ptlTllege  tex  does  not  create  conbact  exmptlng 
company  ftom  imposition  of  additional  priTllege  tax  In  same  year. 

Dtstlngnlsbed  Id  McHenry  t.  Alford,  168  V.  S.  662,  42  L.  6ia  18 
B.  Ct  247,  Dakota  laws  of  1883.  provldlns  'or  t8xatl<«  of  Norths 
Pacific  lands,  aempted  property  owned  by  company  and  not 
leased. 

T&xatloiu —  General  exemption  of  corporate  prop«ty  refers  only 

to  property  neccBsary  to  bnalnees  of  corporatlMi,  p.  667. 

Taxation.— Bx«npt]on  does  not  rdease  from  IlabUIty  to  assess- 
ment tor  local  ImproTements,  p.  671. 

Approved  in  Railroad  t.  Harris,  99  Tenn.  701,  48  B.  W.  119,  ex- 
emption from  ad  valorem  does  not  bar  lmposltl<m  of  privilege  tax. 

Tax  deed,  reciting  sale  for  "  all  State  and  coonty  tazaa,"  la  not 
evidence  of  payment  of  levee  taxea,  p.  074. 

■tatutaa.—  Pnnctnatlra  la  not  decisive  at  meaning,  074. 

Federal  courts  will  follow  State  eonrtfs  constnietloa  ct  leglslA* 
tire  contract,  p.  676, 

164  U.  B.  876-688,  41  L.  666,  FRAMOB  v.  UNTTBD  STATB8. 
Criminal  lav.— Conrt  must  r^nse  to  Instnict  to  acqoit  wtaere 

evidence.  If  believed,  would  snstaln  conviction,  p.  681. 

Irfvtteries.— Paper  containing  only  figoree  relating  to  oompleted 
drawing  la  not  wltliln  act  oi  March  2,  1886,  p.  682. 

Statute  blgbly  p^ial  will  be  strictly  constmed,  p.  688. 

Not  cited. 

164  n.  B.  684-6801      L.  608.  BU8HNELL  ▼.  LKLAND. 
Banks.— Comptroller  may  appoint  receiver  and  call  tor  assesa- 

ment  without  Judicial  detvmlnatlon  of  necessity,  p.  686. 

Approved  In  McCormlclt  v.  Market  Bank.  166  U.  S.  648,  41  L. 
621,  17  S.  Ct.  486.  In  re  Chetwood,  105  V.  S.  458,  41  L.  787.  17  8. 
Ct  801.  and  Church  v.  Ayer,  80  Fed.  643.  all  reaffirming  rale;  Co- 
lumbia Nat  Bank  v.  Mathewa.  86  Fed.  030,  040,  66  U.  S.  App.  640. 
6S0,  and  Tilllngbast  t.  Bailey.  86  Fed.  47,  comptroller's  certificate; 
approving  inereaae  of  national  bank's  capital  stock,  is  conclusive 
of  ulstence  of  facts  authorizing  same;  Wallace  v.  Hood,  80  Fed. 
21,  stockholder  by  purchase  cannot  defend  against  assessment  on 
ground  that  original  capital  stock  was  never  put  in;  Foster  v.  Row, 
120  Mich.  7.  79  N.  W.  688,  under  Michigan  bank  statutes  court  ap> 
pointing  receive  can  determine  sk  parte  neeeaalty  for  mfordnc 
Individual  UablUty. 
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164  t7.  8.  688-691*  41  L.  699,  UNITED  STATES  T.  NOBTHWEST- 
EBN,  BTC^  TRANSP.  CO. 
Tndians.—  Oorporatloii  of  State  la  unbraced  In  designation  "  cltl- 
sena  **  In  act  of  1891,  c<Hicmilng  depredatlw  claims,  p.  687. 

▲ppioTed  In  Caesar  Capell,  83  Fed.  426,  and  Ashley  t.  Qulntard. 
90  Fed.  87,  coiporatlon  can  hare  but  one  domicile  as  far  as  suits 
tm  VeAenJ  courts  are  cmcenied;  Hammond  Beef,  eto..  Ca  r.  Best, 
SI  M&  438,40Aa  841.42L.B.A.O31,  corporations  are  **  persons  " 
wltbln  jirotectlon  of  fourteenth  amendment 

164  U.  8.  691-694.  41  L.  601,  SX  PARTE  JONES. 

Gbeolt  Court  of  Annals*  decision  to  suit  against  natlMial  bank 
Is  final  whne  Circuit  Court's  Jurisdiction  depoids  cm  dttewishlis 
p.  693. 

Glrenit  Court  of  Appeals'  decision  Is  final  where  diverse  cltlzen- 
abip  was  basis,  regardless  of  other  ground,  p.  698. 

Aivroved  In  Third  St,  etc..  By.  t.  Lewis,  178  U.  S.  460^  19  S. 
Ot  4BS.  Fedml  courts  hare  no  Jurisdiction  ot  suits  as  luTolvlng 
Fed^al  queetl<Hi  unless  same  appears  from  plalntHTs  statement; 
Pope  T.  LoulsTlUe,  etc.,  B^.,  173  U.  8.  678,  19  8.  Ct  602,  reafilrmlng 
rale 

164  U.  S.  694-699,  41  L.  602,  GABVER  T.  UNITED  STATES. 

Homldda.—  Evldoice  that  deceased  had  received  extreme  unction 
Is  admissible  with  proof  ot  dying  declaration,  p.  60S. 

Svldeoica.—  Where  one  party  has  put  conversaUon  in  evidence 
other  may  «pla]u,  vary  or  contradict  it  ]>.  697. 

BeafBrmed  to  Stevenson  v.  United  States,  86  Fed.  Ill,  B2  U.  8. 
App.  608;  State  v.  O'Shea.  60  Kan.  780,  57  Pac  97S.  dying  declara- 
tions msy  be  discredited  by  proof  tbat  deceased  at  time  was  to 
reckless,  Irrevermt  state  of  mtod. 

Homldds.—  it  Is  error  to  exclude  evldmce  at  statements  contra 
dieting  dying  declaration  already  to  evidence  P>  697. 

164  U.  8.  701.  41  L.  1180,  TUCKER  T.  McKAY. 
Cited  to  Blythe  Co.  v.  Btythe  172  U.  8.  644,  19  8.  Ot  8TS. 

164  U.  8.  701,  41  L.  1181,  UNITED  STATES  v.  LOCHBEN, 

Cited  to  Warner  Valley  Stock  Go.  v.  Smith.  166  U.  8.  31,  United 
States  T.  Butterworth.  169  U.  S.  604,  42  L.  874,  18  8.  Ot  442.  and 
Lansing  v.  Hedng,  81  Fed.  2^  08  U.  S.  App.  290. 

164  U.  8.  703,  41  L.  1182,  UNITED  STATES  v.  KING. 
Cited  In  United  States  v.  Harsha,  172  U.  8.  670.  19  8,  Ot  2001 
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164  D.  8.  704.  41  L.  1183,  CB.SMBR  T.  WASHINGTON. 

Cited  In  Gnemer  i.  WublDgton,  168  V,  8.  128.  42  L.  408^  18  & 
Ot  2. 

164  n.  8.  708,  41  L.  1183.  NORDSTROM  t.  WASHINGTON. 

ated  in  Dumnt  t.  Hale.  168  U.  S.  700,  42  L.  1238,  18  8.  Ot 
M2.  and  Nocditrom  t.  Hqjct,  170  U.  8.  TOi  42  L.  1218;  18  8.  Ct 
044. 

164  n.  8.  706,  41  L.  1180^  WALKER  T.  KBBNAN. 
Cited  la  Bonrortk  t.  Oblcago^  eto,  Bj.,  87  M  flBi  M  U.  • 
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THE  DEOISIOISrS 


nw  THE 

Supreme  Court  of  the  United  States 

AT 


OCTOBER  TERM,  1896. 


(Avtlienttoated  wpj  ot  c^loion  record  strtctlT'  followed,  except  m  to  moti  refereaoe  words  aod 

Hgmet  as  are  inclosed  tn  bracken.] 


IIST.  LOUIS  &  SAN  FRANCISCO  RAIL- 
WAY COHPANT.  Ptf.  in  Err., 
«. 

LEONARD  HATHBWa 

(Bee  8.  C.  Beporter^  ed.  1-27.) 

Statute  making  railroad  lialtle  for  fira~-v>hen 
cvMtffttMmal. 

1.  Tbe  Mlfsonrl  statute  (tf  Sbmh  8L 1887,  nutUoK 
ererr  railroad  corporatlOD  liable  for  all  propertr 
injured  or  deetroyed  by  Are  from  its  loooaiotlres, 
and  fflTlDg  It  an  iDSurable  Interest  Id  tlw  prop- 
erty for  Its  protection.  Is  ooostlt  utlonal  and  valid. 
A  Sneli  Blatnts  oeltber  Tlolatea  anr  oootinet  be- 
tween tbe  state  and  the  railroad  corapanr,  nor 
deprlTM  the  oompanr  of  Its  prorertr  wltfaoa  t  due 
prooeoB  ot  law,  nw  denies  It  tbe  equal  protection 
of  the  laws. 

[No.  105.] 

Arfftud  November  4,  1S96.   Decided  January 
4.iS97. 

IN  ERROR  to  tbe  Snpieme  Court  of  tbe 
State  of  Mtiaouri  to  review  a  -fudgmeot  of 
tbat  court  afflrminff  the  Jadgment  of  an  infe- 
rior court  of  tbat  state  In  faror  of  the  plaintiff, 
Leonard  Mathews,  aRalDstthe  St.  Louis  &  San 
Francisco  Railway  Company  for  damages  for 
the  destmctioo  of  plaintiff's  bulldioca  and  per- 
•ODal  property  by  Are  communicated  from  one 
«f  tbe  company's  engiuea.  AMrmed. 
See  aame  ease  below,  m  Mo.  898.  39  L.  R. 

A.  161. 

Statement  by  Mr.  Justice  Or&yi 
This  was  an  action  brought  In  an  inferior 
«oiirC  of  the  itate  of  Hiisouri,  by  an  owner 
of  land  In  St.  Louis  county,  against  a  rail- 
road eorponttoD  organized  under  the  laws  of 
tbe  state,  and  owning  and  operating  with  lo- 

Nora.— ^  to  UatrtUty  rafiroad  eompanw  for 
tlrssfet  b|fitalon(rl(«tlne;what  odmtetble  to  prove 
neflUpence  by  eomnanir.— eee  note  to  Grand  Trunk 

B.  Co.  T.  Blobudaon,  S3: 867. 

jLb  to  what  <■  due  proeea*  of  law,  see  note  to 
PeanoQ  v.  Tewdall,  St:  ML 

i«9  U.S. 


comotlve  engines  a  line  of  railway  adjoining 
the  plaintlff^B  land,  to  recover  damages  for  the 
destruction  of  the  plaintiff's  dwellfug  house, 
bam,  *oul-bullding8,  shiubbery,  and  [2 
personal  property  upon  tbat  land,  by  nre 
communicated  from  one  of  those  engines  on 
Amnut  9,  1887. 

The  petition  contained  two  counts,  the  first 
of  whlcn  alleged  negligence  on  the  part  of  the 
defendant,  and  the  second  did  not,  but  waa 
founded  on  tbe  statute  of  Missouri  of  March 
81.  1887,  by  whfeh  "each  railroad  corpora- 
tion owning  or  operating  a  railroad  In  this 
state  shall  be  respoaslhle  in  damages  to 
every  person  and  corporation  whose  property 
may  be  Injured  or  destroyed  by  Qre  communi- 
cated, directly  or  indirectly,  by  locomotive 
engines  in  use  upon  the  railroad  owned  or 
operated  by  such  railroad  corporation ;  and 
each  such  railroad  corporation  shall  have  an 
insurable  interest  in  the  property  upon  the 
route  of  the  railroad  owned  or  operated  by  It, 
and  may  procure  Insurance  thereon  in  Its  own 
behalf,  for  Its  protection  against  such  dam- 
axes.*  Mo.  Laws  1887,  p.  101;  Mo.  Rev. 

Stat.  1880,  §  aeis. 

The  answer,  among  other  defenses,  set  up 
that  the  statute  violated  tbe  Constitution  of 
the  United  States,  by  depriving  the  defend- 
ant of  its  property  without  due  process  of 
law ;  and  by  denying  to  ft  the  equal  protec- 
tion of  the  taws;  and  by  impairing  the 
obligation  of  the  contract  made  between  U 
and  the  state,  "by  the  terms  and  provialons 
of  which  it  was  impliedly  agreed  that  said 
defendant  might  and  could  use  fire  for  the 

ftnipose  of  generating  steam  to  prooel  said 
ocomottve  engines  and  cars  attaclied  thereto, 
and  be  responsible  only  for  tbe  negligent 
and  careless  use  thereof. " 

The  defendant  was  Incorporated  September 
10,  1875,  under  the  general  laws  of  the  state, 
which  authorized  railroad  corporations  to  be 
formed  by  voluntary  articles  of  assncliitlon 
filed  in  the  office  of  the  Secretary  of  State ; 
and  to  Iny  out  and  construct  their  railroad  ; 
to  talte  lands  for  tlie  purpose;  and  "to  take 
and  convey  persoua  and  property  on  their 
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railroad  by  tbe  power  or  force  of  steam,  or  of 
aDlmalfl,  or  by  any  mechanical  power,  aod 
to  receive  compensation  therefor."  Ho.  Gen. 
Stat  186S,  cbap.  68.  g§  1,  2;  Ho.  Rev.  Stat. 
1889.  S§  9543,  9548. 

At  the  trial,  the  plaintiff  introauced  evi- 
31  dence  tending  to  'support  the  allegations 
of  the  petition ;  and  tbe  court,  at  his  request, 
instructed  the  jary  that  **  it  they  believe  from 
the  evidence  that  during  the  month  of  Au- 

ffost.  1887,  plaintiff  was  the  owner  of  tbe 
and  In  the  petition  described,  and  defend- 
ant was  tbe  owner  or  operating  a  railroad  ad- 
joining said  land,  having  locomotive  engines 
in  use  upon  said  road,  and  that  on  August 
9,  18^,  tire  was  communicated  from  a  loco- 
motive engine  then  in  use  upon  ttie  railroad 
owned  or  operated  by  defendiwt  to  plaintiff's 
property  on  hia  said  land,  and  thereby  the 
buildings  and  other  property  in  tbe  petition 
mentioned,  or  any  of  It,  were  destroyed,  then 
tbe  jury  will  find  for  the  plaintiff.^ 

The  court  refused  to  give  to  the  jury  the 
following  Instruction  requested  by  tbe  de- 
fendant: "Though  the  jury  may  believe 
from  tbe  evidence  that  lire  was  communicated 
from  a  locomotive  ensine  in  use  on  defend- 
ant's railroad  to  plaintiff's  propei^.  as 
charged  in  the  secQnd  count  of  plaintitrs  pe- 
tition, vet  that  fact  is  only  prima  facie  evi- 
dence of  negligence  on  the  part  of  defendant, 
and  unless  tbe  jury  believe  from  the  whole 
evidence  In  the  case  that  said  fire  was  either 
negligently  set  out  by  defendant  or  was  com- 
municated to  plaintiff's  pro^rty  by  reason 
of  defendant's  negligence  the  plaintiff  can- 
not recover." 

Tlie  defendant  excepted  to  the  Instruction 
xlven,  as  well  as  to  tite  refusal  to  Instruct 
as  requested ;  and,  after  verdict  and  judg* 
ment  for  tba  plalotlfl,  appwled  to  the  au- 
preme  court  of  the  stste  which  held  the 
statute  to  be  oonstitutlonal,  and  affirmed  tbe 
ludgment.  131  Ho.  398  1.36  L.  K.  A.  161]. 
Tbe  defendant  sued  out  this  writ  of  error. 

Meun.  D,  D.  DonoM,  L.  F.  Parker,  John 
K  DOIon,  and  WinOow  F.  Pieree.  for  plaintiff 
Id  error: 

Section  2615  of  the  Missouri  Bevised  Sutules 
of  1689  is  unconstitutional,  because: 

(a)  It  impairs  tbe  obligation  of  the  contract 
contained  m  defendant's  charter. 

Mo.  Rev.  Stat.  1889,  ^ZSAS.FietclierY.  Peek, 
10  U.  8.  6  Cranch,  87  ^8:  IdZ);  Dartmouth  OU- 
teg«v.  Woodvard.  17  U.  8.  4  Wheat.  618  (4: 6?9); 
United  State*  v.  Quincy,  71U.  S.  5  Wnll.  686 
(18: 408);  Qrtm  v.  Biddle.  31  U.  8.  8  Wheat 
93  (5:  570>;  Planter^  Bank  v.  Sharp.  47  V.  8. 
6  How.  837(13:  458);  Oom.v.  Brit  AW.Tran$p. 
Co.  107  Pa.  113;  PenJi$i/lvania  B.  Co.  v.  Balti 
more  A  0.  B.  Co.  m  Md.  363;  Bank  of  the  Be- 
publie  V.  Bamitton  Counl^,  31  Hi.  68:  Payne  v. 
Batduin,  8  Smedes  &  H.  661;  '  Bdwardt  v. 
iTcaraw.  96  XT.  8. 607  (34: 790) :  Boward  v.  Bug- 
bee,  66  U.  S.  34  How.  461  (16: 758};  Meriwether 
r.  Garrett,  108  U.  S.  472  (26: 197);  Bronton  v. 
Kintie,  43  U.S.I  How.  811(11: 143):  MeOraeken 
T.ai^nf.48n.8,3  How.  008(11:897);  Louit- 
iana  v.  Nevi  Orteane,  103  U.  S.  308  (36: 183); 
IfewOrleantGaat^ht  Co.  v.  Louitiana  Light 4t 
H.  P.  A  Mfg.  Co.  115  U.  8.  668  (30:  636);  Ne» 
OHeatu  WaUrwrtu  Co.  t.  ATaers,  115  U.  8. 
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683  (39:  528):  People  v.  Jaekaon  dk  M.  PI.  Boa* 
Co.  9  Mich.  285;  Sloan  v.  Paeifie  B.  Co.  61  Ho. 
34,  31  Am.  Rep.  897;  Smith  v.  Hannibal  <£  St. 
J.  R.  Co.  37  Mo.  295;  BurrougJu  v.  Uounatonic 
R.  Co.  15  Cooo.  128,  88  Am.  Dec.  64:  Mo'her 
v.  JJHai  £  3.  B.  Co.  8  Barb.  427;  Bood  v.  Hew 
York  db  E.  B.  Co.\%  Barb.  80;  Piqua  Braneft 
Bank  v.  Knoop,  6711.8.  16How.  860(14:977);. 
Dodge  v.  Wooieey,  69  U.  S.  18  How.  U81  (15: 
401):  Thomae  v.  WettOereey  B.  Oo.  lOl  U.  S.  71 
(35: 960):  Aghbury  B.  Carriage  dkl.  Co.  v.  BitM, 
L.  R.  7  H.  L.  658;  BaOey  T.  PhUadetphia,  W.  ^ 
B.  B.  Go.  4  Harr.  (Del.)  401,  64  Am.  Dec.  593; 
Lake  Vieu  v.  Bote  HUl  Cemetery  Aseo.  70  111. 
106,  28  Am.  Itep.  71;  Ohio  db  M.  ii.  Co.  v. 
Lackey,  ,  18  HI.  67.  20  Am.  Rep.  259:  Thorp* 
V.  Rutland  AB.K.  Co.  27  Yt  148. 63  Am.  Dec 
635;  Benson  v.  Hm  Tori;,  10  Barb.  828;  BmalC 
T.  Chicago,  R.  L  A  P.  R.  Co.  60  Iowa,  846;. 
Vineennea  Unirertity  t.  Indiana,  S6  U.  S.  14- 
How.266(14:4l6);  Scotland  Covntyv.Miuouri, 
I  cfi  N.  R.  Co.  65  Mo.  185;  State,  Ilaeiietter,  v. 
Qreer,  78  Mo.  188;  Wharton,  Negligence^ 
%  668;  Cooley.  Const  Lim.  5tb  ed.  887. 

(b)  It  denies  defendant  tbe  equal  protection 
of  tbe  laws. 

Pearton  v.  Portland.  69  Me,  378;  State  v. 
Bayei.  81  Mo.  586;  Chicago,  St.  L.  A  N.O.  B. 
Co.  V.  Mott,  60  Miss.  641 ;  Buleher^  Benev.  Anao. 
V.  Oreeeent  City  L.  8.  L.  <fi  8.  B.Co.  ("Slavghter 
Houee  CW),  88  U.  S.  16  Wall.  86  (21:  3941; 
San  Mateo  County  Y.  Southern  P.  R.  Co.("Bail- 
road  Tax  Caa^'),  18  Fed.  Rep.  7-<i3:  Santv 
dara  County  v.  BouOMrn  P.&Co.  118  U.  S. 
894  (80: 118). 

(c)  It  takes  defendant's  property  without  due 
process  of  law. 

Ohio  A  M.  B.  Co.  v.  Uekey,  78  111.  97,  20 
Am.  Rep.  259:  SmaU  v.  Chicago,  R.  L  A  P.  It. 
Co.  50  Iowa,  840:  Zeigler  v.  8<mth  d  JV.  Ala.  B. 
Co.  58  Ala.  604;  MtUer  t.  Martin,  16  Ua  50:^^ 
57  Am.  Dec.  24S;Kahle  v.  Hobe(n,9QMo.  App. 
476;  Catron  v.  Xiehole,  81  Ho.  88,01  Am.  Rep. 
222:  WaUy  r.  Kennedy,  3  Terg.  554.  84  Am. 
Dec.  511. 

Said  section,  if  valid,  only  mahes  the  fact  of 
the  ioiury  mlma  facie  evidence  of  negligence. 

Taiey  V.  at  Louie  A  8.  F.  R.  Co.  49  Ark. 
685,  82  Am.  &  Eng.  R.  Cas.  834. 

Said  section  does  not  anlhorize  damages  for  . 
property  upon  which  plaintiff  conid  not  have 
obtHined  insurance. 

Chapman  v.AtlaatiediSt.  L  R,Oo.  37Me.9:!. 

Plaintiff  was  not  entitled  to  damages  for  hi* 
personal  property. 

Tbe  question  of  plaintiff's  contributory  neg- 
ligence should  have  been  submitted  to  the  jury. 

Boet  V.  fiotton  AW.B.Co.t  Allen.  92. 

Plainiiff  was  compensated  for  bis  Ims  in  the 
condemnation  proceedings  Instituted  by  tb* 
defendant. 

The  defendant  should  have  been  allowed  to 

Erove  tbe  amount  of  insurance  which  pUlotiff 
ad  upon  his  buildings  at  the  time  they  were 
destroyed. 

Mfun.  Percy  Werner  and  Qat^nd  Pol- 
lard, for  defendant  in  error: 

The  statute  in  question  does  not  deny  de- 
fendant In  error  tbe  equal  protection  of  the  law. 

Barbiw  v.  OonnoUy,  118  U.  S.  37  (88:  938): 
Soon  Bingv.  OrmUy,  118  U.  8. 70S(%:  114S): 
MiemntH  P.  R.  Co.  v.  JSvums.  115  U.  8.  51> 
(80: 468);  Jf^NneaptfAt    A.  X.  &  Ob.  v.  Beet- 

IM  U.  ft. 
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■wth,  129  U.  8.  ae^:  585);  Charlotte,  O.  A  A. 
A  Co.  T.  GObet.  148  U.  8.  S86  (85:  KiOl);  Hit- 
■aauri  P. 
-482;  107). 

It  does  not  deprive  plaintiff  Id  error  of  its 
property  without  due  process  of  law. 

Mitamiri  P.  A  Co.  T.  i/«me»,  115  U.  8.  018 
<29:  468);  NtuhvOU,  C,  dt  St.  L.  B.  Co.  v.  Ala- 
-hama,  128  U.  8.  M  (88: 852, 8  iDtem.  Com.  Bep. 
123»);  Norihweitem  f^^idng  Co.  v.  Byd$ 
Park,  97  U.  8.  669(84: 1086);  BotUm  Beer  Oo. 
T.  MastaehutetU.  97  U.  8.  85  (S4:  969);  Miieou- 
ri  F.  it.  Co.  V.  Maekey,  ntpra. 

It  does  not  Impair  obliKBtions  of  a  contract 
-made  between  tbe  state  of  Uissouri  and  plaintiff 
in  error. 

PearaaU     Great  Northern  B.  Co.  161  U.  8. 
■«71  (40:  847);  Northioe$tern  Fertili2iug  Co.  v. 
BydePark,  eupra;  Cooley,  Coast.  Lim.  6th  ed. 
-«bap.  16,  pp.  707-710;  Mo.  Const,  art.  12,  5, 

Statutes  substantially  the  same  as  that  of 

MiEsourl  hen  drawn  la  question,  imposiog 

Uabili^  for  damaees  caused  by  railroad  loco- 

moUves,  Imspectfre  of  negligence,  have  in  no 
-case  been  held  unconstitutional,  though  passing 

under  judicial  review  for  a  period  of  more 

than  fifty  years. 

Kyman  t.  BoOon  d  W.B.  Corp.  4  Gush.  288; 

Bart  T.  Weetern  B.  Go.  18  Met.  105.  46  Am 

Dec.  719;  Boet  r.  Botton  di  W.  B.  Co.d  Allen, 
-SO;  Pierce t.  Worcester  AN.  B  Co.  106 Mass. 

199;  Traek  t.  Harford  AN.  H.  B  Co.  16  Gray, 
"Tit  Chapman  t.  Atlantie  A  St.  L.  B.  Co.  S7 

Me.  92:  PraU  v.  Atlantie  <fi  St.  L.  B.  Co.  48 

Me.  579;  HookteU  v.  Concord  R.  Co.  38  N.  H. 

242;  BoteeU  v.  Bailroad,  57  N.  H.  132,  24  Am. 

Rep.  69;  3mith  t.  Botton  <£  M.  B.  Co.  63  N. 

fi.  25;  Oristett  v.  Soutatonie  B.  Co.  64  Codd. 

447;  Martin  t.  Neto  York  A  N.  B.  B.  Co.  63 
■CooD.  881;  Bodemaeher  t.  Milwaukee  A  St.  P. 

B  Co.  41  Iowa.  297,  20  Am.  Rep.  593:  8maU 

•V.  Chicago,  B.  I.  A  P.  B  Co.  SO  lown,  840; 

Union  F.  B  Co.  v.  Be  Busk,  13  Colo.  294.  3  L. 

R.  A.  850;  McCandleu  v.  Richmond  A  D.  R. 

Co.  38  8.  C.  108,  18  L.  R.  A.  440;  Matheitt  v. 

£t.  Louie  A8.F.B  Co.  121  Mo.  208,  25  L.  R. 

A.  161:  OanaAeUf.  Mimuri  P.  B.  Co.  181  Mo. 

S40.  25  L.  R.  A.  175. 

Mr.  Justice  Qrwkj  delivered  the  opinloii 

-of  the  court: 

The  only  Question  prcseuted  by  the  record, 

■of  which  tbia  court  has  jurisdiction,  is 
whether  there  is  uiythliig  luconalatent  with 
tbe  Constitution  of  tbe  United  States  In  the 
statute  of  Missouri  of  March  81,  1887,  by 
which  every  railroad  corporation  owning 

-or  operating  a  railroad  in  tbe  state  Is  made 
responsible  in  damages  for  property  or  any 
person  injured  or  destroyed  by  fire  commu- 
nicated by  its  tocomotlTe  engines;  and  Is  de- 
clared to  have  an  Insurable  interest  in  prop- 
erty along  its  route,  and  authorized  to  Insure 
such  property,  for  ita  protection  against  such 


It  has  been  strenuously  argued.  In  behalf 
of  the  plaintiff  in  error,  tfaat  this  statute  is 
an  arbitrary,  unreasonable,  and  unconstitu- 
tional exercise  of  legislntlve  power,  impos- 
ing as  absolute  and  oneroua  liability  for  the 
-consequence*  of  doing  a  lawful  act,  and  of 
•conducting  a  lawful  buslneis  in  a  lawful  and 
166  U.S. 


careful  manner;  and  that  the  statute  violates 
tbe  Constitution  of  tlie  United  States,  by  de- 
priving tbe  railroad  company  of  ita  propertv 
without  due  process  uf  law,  by  denying  to  ft 
the  equal  protection  of  the  laws,  and  by 
impairing  tbe  obligation  of  the  contract 

fireviouely  made  between  it  and  the  etat*  by 
ts  lncori>oration  under  general  laws,  author- 
izing It  to  convey  paasengers  and  freight 
over  Its  railroad  by  the  use  of  locomottTe 
engines. 

The  argument  that  this  statute  li  in  excess 
of  the  power  of  the  legislature  may  be  the 
most  satisfactorily  met  by  first  trHcinj^  the 
history  of  the  law  regarding  the  liability  of 
persons  for  tire  originating  on  their  own 
premises  and  spreading  to  the  property  of 
others. 

At  common  law.  every  man  appears  to 
have  been  obliged,  by  tne  custom  of  the 
realm,  to  keep  his  fire  safe  so  that  it  should 
not  Injure  his  neighbor;  and  to  have  been 
liable  to  an  action,  if  a  fire,  lighted  in  his 
own  house,  or  upon  his  land,  by  *th6  act  of  {6 
himself  or  of  his  servants  or  guests,  burned 
tbe  house  or  property  of  his  neighbor,  un- 
less its  spreading  to  his  neighbor's  property 
was  caused  by  a  violent  tempest  or  otLer 
inevitable  accident  which  he  could  not  have 
foreseen.  Thirnins.  Ch.  J.,  and  Markbam, 
J.,  in  Beaulieuv.Pinglam,  Year  Book  9  Hen. 

IV.  18;  Awmymou*,  Cro.  Ellz.  10:1  RoUe. 
Abr.  1,  Action  ettr  Case,  B;  1  D'Anvers, 
Khr.,Aetion9,  B;  Turberville 'r.  Stamp  (1698) 
Comyos,  82,  1  Salk.  18,  Holt,  9.  1  Ld. 
Raym.  264.  12  Mod.  153;  Com.  Dig.  Action 
ripon  the  Cate  for  Negligence,  A,  6;  1  VIn. 
Abr.  216,  316 ;  1  Bac.  Abr.  AeHon  on  the 
Caee.  F  (Am.  ed.  1858)  p.  122:  CanierbHry 

V.  Attorney  Oenei-al,  1  Phil.  Ch.  806.  816- 
819:  PilliterY.  Phippard.  11  Q.  B.  847,  854; 
Furlong  r.  Carroll,  7  Ont.  App.  145,  159. 

The  common-law  liability  In  case  of  ordi- 
nary accident,  without  proof  of  negligence, 
was  impliedly  recognized  in  the  statute  of 
Anne,  passed  within  ten  years  after  the  de- 
cision in  TurheniHe  v.  Stamp,  st>ove  cited, 
and  providing  that  **noacti(m,  suit,  or  pro- 
oesa  whatBoever  shall  be  bad,  maintained, 
or  prosecuted  against  any  person  In  whose 
house  or  chamber  any  fire  shall  accidcntallv- 
begin,  or  any  recompense  be  made  by  such 
person  for  any  damage  suffered  or  occasioned 
thereby,  any  law  or  usage  or  custom  to  the 
contrary  notwitiistandlDg."  Stat.  6  Anne 
(1707)  chap.  31  [58],  §  7;  8  Statutes  of  tlie 
Realm,  795:  10  Anne  (1711)  chup.  14  [24], 
§  1 ;  9  Statutes  of  the  Realm,  684.  Dy  tlie 
Statute  of  14  Geo.  III.  (1774)  chap.  78.  g  80. 
tbe  statute  of  Anne  was  extended  to  ^any 
person  In  whose  house,  chamber,  stable,  bam, 
or  other  building,  or  on  whose  estate,  any 
fire  shall  nccldentally  begin." 

In  modern  times  In  England,  the  strict  rule 
of  tbe  common  law  as  to  civil  liability  In 
damages  for  fire  originating  on  nue's  own 
land  and  spreading  to  property  of  another, 
has  been  recognized  as  still  existing,  except 
so  far  as  clearly  altered  by  statute. 

In  Bex  V.  Peaee  (1832)  4  Barn.  &  Ad.  80, 
1  Nev.  &  Hacn.  690,  a  corporation  expresaly 
authorized  by  act  of  Parliament  to  establisli 
a  railway  between  certain  polnta,  and  to  use 
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locomotive  eDgloes  thereon,  wu  held  not  to 
7]be  liable  to'aa  IndlctmeDt  f or  a  nulaance 
\>y  frightening  horses  tnmling  upon  a  high- 
way parallel  to  the  railroad. 

In  Aldridgt  v.  Great  Wettem  R.  Oo.  (1841) 
U  Man.  &  O.  615.  4  Scott,  N.  R.  156,  which 
wa^an  action  against  a  railway  corporation 
craned  by  slmuar  acts  of  Parliament  to.re- 
oover  damages  for  property  destroyed  by  fire 
kindled  by  sparks  from  a  locomotiTe  engine. 
It  was  argued  for  the  plaintiff  that  by  the 
common  law  a  civil  action  for  damages  could 
be  sustained  by  proof  of  Injury  without 
evidence  of  negligence.  See  Broom,  Legal 
Maxims  (5th  ed.)  868,  867;  Holmes,  Com- 
mon Law,  85-88.  But  the  court  held  that 
tbe  COTporatlon  could  not  be  held  liable,  un- 
less negligent.  In  Piggot  t.  EasUm  Coun- 
Ue»  H.VO.  fl846)  8  C.  B.  320.  tbe  same  rule 
was  recognized,  although  tbe  fact  of  the 
property  having  been  fired  by  Sparks  from 
the  engine  was  neld  sufficient  proof  of  neg- 
ligence. 

In  tbe  course  of  the  argument  in  Btpth  v. 
BirToingham  Watenaork$  Proprs.  (1856)  11 
Ezch.  781.  783,  Baron Blartln said:  "I held, 
In  a  ease  tried  at  Liverpool,  In  1858,  that. 
If  locomotives  are  sent  through  the  country 
emitting  sparks,  tiie  persons  doing  so  Incur 
all  the  responsibilitiesof  insurers;  that  they 
were  liable  for  all  tbe  consequences." 

In  Vauphan  t.  Te^ff  Vote  R.  (h.  (1858)  8 
Hurlst.  &  N.  748,  toe  court  of  exchequer 
held  that  a  railway  oofflpaoy,  expressly 
authorized  by  Its  charter  to  use  locomotive 
engines  on  its  railway,  was  responsible  for 
damages  caused  to  property  by  fire  commu- 
nicated from  such  engines,  although  it  bad 
taken  every  precaution  in  Its  power  to  pre* 
vent  the  injury.  But  the  judiiment  was  re- 
versed in  tbe  exchequer  chsmber,  and  Lord 
Chief  Justice  Cockbum  said:  "Although 
it  may  be  true,  that  if  a  person  keeps  an 
animal  of  known  dangerous  propensiiies,  or 
a  dangerous  Instrument,  be  will  be  respon- 
sible to  those  who  are  thereby  injured,  in- 
dependently of  any  negligence  in  tbe  mode 
of  dealing  with  the  animal,  or  using  tbe  in- 
strument, yet  when  tbe  legislature  has  sanc- 
tioned and  authorised  the  use  of  a  particu 
,  lar  thing,  and  It  is  used  for  tbe  purpose  for 
which  it  was  authorized,  and  every  precau- 
tion has  been  used  to  prevent  injury,  tbe 
8)sanctiono(  the  Iegislaturo*carrie3with  It 
this  consequence,  that  if  damage  results  from 
the  use  of  such  thing  Independentty  of  neg- 
ligence the  party  using  It  Is  not  respon- 
sible."  (IU60)  5  Hurlst.  A  N.  679,  685. 

The  Qnal  decision  in  that  case  has  since 
been  considered  In  England  as  establishing 
that  a  railway  company  which  by  act  or 
Parliament  has  been  expressly  authorised 
to  use  locomotive  engines  upon  Its  railway, 
without  being  declared  to  be  responsible  for 
fires  communicated  from  those  engines.  Is 
not.  in  the  absence  of  negligence  on  its  part, 
liable  for  damagra  caused  by  such  nres. 
F^vmantifi  T.  London  ds  2i.  W.  &  Oo.  (1861) 
10  C.  B.  N..  S.  89 :  Bdmmertmith  A  C.  R. 
Oo.  T.  Brand  (1868)  L.  R.  4  H.  L.  171; 
Hmitk  T.  Londm  A  8.  W.  R.  Oo.  (1870)  L. 
R.  6  O.  P.  14.  91,  89:  London,  B.  d  8.  a 
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S.  Co.  T.  Truman  (1885)  L.  R  11  App. 
Cas.  45. 

On  tbe  other  hand,  a  railway  compaar 
chartered  by  act  of  Parliament  In  1883  to- 
malie  and  maintain  a  "railway  or  tramroad 
for  the  passage  of  wagons,  engines,  an(^ 
other  carriages"  for  the  purpose  of  convey- 
ing coats  and  other  minerals,  and  neither 
expressly  authorized  nor  prohibited  to  osr 
locomotive  engines,  was  held  liable  for  dam- 
ages by  sparks  from  such  an  engine  althougb- 
proved  to  have  taken  all  reasonable  precau- 
tions to  provent  tbe  emission  of  sparks,  Hr. 
Justice  Blackburn  saying  that  "the  defend- 
ants were  using  a  locomotive  engine  with- 
no  express  parliamentary  powers  making 
lawful  that  use.  and  they  are  therefore  at 
common  law  bound  to  keep  tbe  engines  from 
dolug  injury,  and  If  the  sparks  escape  and 
cause  damage,  the  defendants  are  liable  for 
the  consequences,  though  no  actual  negli- 
gence be  shown  on  their  part;"  and  that.  In- 
order  to  bring  them  wltbln  the  decision  in- 
Vaughan  v.  faff  VaU  R.  Oo.  above  cited, 
"  It  is  esseotial  to  show  that  their  act  an- 
thorized  the  use  of  locomotive  engines.  and> 
it  is  not  enough  to  show  that  it  authorized 
the  making  and  using  of  a  railway,  and  that 
there  are  no  words,  either  prohibiting  tlie 
use  of  locomotives,  or  showing  that  the 
legislature  meant  to  prohibit  tbe  use."  Jone^ 
v.  ye$tiniog  B.  Oo,  (1868)  L.  R.  8  Q.  B.  783. 

So,  where  acts  of  Parliament,  authorlslor 
and  regulating  *the  use  of  locomotive  en-.| v- 
glnes  on  turnpike  and  other  roads,  provided 
that  nothing  in  the  acts  contained  should  be- 
construed  as  authorizing  any  person  to  use 
upon  tbe  highway  a  locomotive  engine  so  con- 
structed or  used  as  to  cause  a  public  or  pri- 
vate nuisance ;  and  that  every  person  so  us> 
Ing  such  an  engine  should  be  liable  to  ao- 
actlon  for  such  use,  when  such  an  action< 
could  have  been  maintained  before  the  pas- 
sage of  the  acts, — the  court  of  appeal  held 
that  a  man  who  used  upon  a  public  high- 
way a  locomotive  engine  constructed  in  con- 
formity with  the  provisions  of  the  acts,  and' 
managed  and  conducted  with  all  reasmable 
care  and  without  negligence,  was  liable  for  a- 
destruction  of  property  on  land  adjoining  tho 
hlshway  by  sparks  proceeding  from  his  en- 
gine. Lord  Justice  Bramweli  saying :  "Tbe- 
passing  of  the  engine  along  tbe  road  is  con- 
fessedlv  dangerous,  inasmuch  as  sparks  can- 
not be 'prevented  from  flying  from  it.  It  1» 
conceded  that  at  common  law  an  action  may 
be  maintained  for  the  injury  suffered  by  tbe 
plaintiffs.  The  locomotive  acts  are  relied 
upon  as  affording  a  defense,  but.  Instead  of 
helping  the  defendant,  they  show  not  only 
that  an  action  would  have  been  maintainable 
at  common  law.  but  also  that  the  right  to- 
sue  for  an  injury  is  carefully  preserved.  It 
Is  jnst  and  reasonable  that  If  a  person  tises 
a  dangerous  machine  be  should  pay  for  the 
damage  which  It  occasions;  if  the  reward 
which  he  gains  for  tbe  use  of  the  manhine- 
wIU  not  pay  for  the  damage,  it  is  mischiev- 
ous to  the  public  and  ought  to  be  suppressed, 
for  tbe  loss  ought  not  to  be  borne  b7  the 
community  at  the  Injured  person,  u  the 
UM  of  the  maohlne  la  profltabla,  Ih*  nwjwr 
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ougbt  to  par  compensatioD  for  tlie  damaee. " 
AhwU  t.  Fail  (1880)  L.  R.  5  Q.  B.  Dir.  597. 

Id  this  country,  the  sb'ict  rule  of  the  com* 
moo  law  of  Bngland  as  to  liabiltty  for  ac- 
cidental flrea  has  not  been  geDerally  adopted ; 
but  the  matter  has  been  regulated  Id  many 
states  by  statute.  Oark  y.  Foot,  8  Johns. 
421 :  BaOutder  t.  Beagan.  18  He.  82 :  Tout- 
Ullot  V.  Boatbrook,  11  Met.  460;  FinUy  t. 
Langtion,  12  Mo.  120 :  Miller  v.  Martin,  16 
Mo.  508  [57  Am.  Dec.  2421  ;  Catron  y.HiehoU, 
81  Mo.  80  [51  Am.  Rep.  222] ;  Cooley,  Torts, 
14.  590-592 ;  1  Thomp.  Neg.  148-150. 
10]  *In  the  colODT  of  Msssachuaetts.  from 
the  drst  settlemeDt,  it  was  an  object  of  legis- 
lation, 'for  tho  preservattoQ  of  bouses,  hay, 
boards,  timber,  etc."  1  Mass.  Colonial  Rec- 
ords 1631.  00;  Mass.  Colonial  Records  1689, 
281 ;  8  Mass.  Colonial  Records  1646,  102. 
In  1660,  or  earlier.  It  was  eDacted  that  **  who- 
ew  shall  kindle  any  fires  in  the  woods,  or 
grouDds  lying  In  common,  or  Inclosed,  so 
as  the  same  shall  run  into  com  grounds  or 
incloBures,"  at  certain  seasons,  should  "pay 
all  damages,  and  half  so  much  for  a  fine; 
.  .  .  provided  that  any  man  may  kindle 
fire  In  hts  own  ground  so  aa  no  damage  come 
thereby  either  to  the  country  or  to  any  par- 
ticular person."  Mast.  Colonial  Laws  1660, 
p.  81 :  Mass.  Colonial  Laws  1673,  p.  51. 

Soon  after  the  introductioo  of  railroads 
Into  the  United  States,  the  legislature  of  tlie 
state  of  Massachusetts,  by  the  sutute  of  1837, 
chap.  826.  oroTlded  that  a  railroad  corpora- 
tion should  be  held  responsible  In  damages 
for  any  injury  done  to  buildings  or  other 

fiTOperty  of  others  by  fire  communicated  from 
ts  locomotiTe  engines,  "unless  the  said  cor- 
poration shall  show  that  they  hare  used  all 
due  caution  and  diligence,  and  employed 
suitable  expedients  to  prevent  such  injury  ;" 
and  that  any  railroad  corporation  should  have 
an  insurable  Interest  in  property  along  its 
route  for  which  it  might  he  so  held  respon* 
•Ibl*  In  damages,  and  might  procure  insur- 
ance thereon  in  its  own  behalf. 

Three  years  later,  that  statute  was  repealed, 
and  was  re-enacted  with  the  omission  of  the 
clause  above  quoted,  thus  making  the  lia- 
bility of  the  railroad  corporation  absolute, 
and  not  dependent  upon  negligence  on  Its 
part  And  the  statute  In  this  form,  with 
merely  verbal  changes,  baa  been  continued 
in  force  by  successivere-enactments.  Mass. 
Stat.  1840,  chap.  86;  Mass.  Oen.  Stat.  1860, 
chap.  63,  §  101 ;  Mass.  Stat.  1874,  chap. 
872,  g  106:  Uass.  Pub.  Stat.  1882,  chap.  113, 

In  the  first  reported  case  under  this  statute, 
It  was  held  by  the  supreme  judicial  court 
of  Massachusetts  that  the  liability  of  the 
railroad  company  was  not  restricted  to  a 
building  by  toe  side  of  its  road,  which  the 
very  particles  of  fire  emanating  from  the 
eaglneH  fell  upon  and  kindled  a  flame  in, 
but  extended  to  a  building  acRMs  a  street, 
set  on  fire  by  sparks  wafted  by  the  wind 
from  the  first  buildlnor  while  It  was  burning ; 
111  *Chief  Justice  Shaw,  In  delivering 
judgment,  said:  "We  consider  this  to  be  a 
statute  purely  remedial,  and  not  penal.  Rail- 
road companies  acquire  large  profits  by  their 
business.    But  their  business  is  of  such  a 

m  C.8. 


nature  aa  necessarily  to  expose  the  property 

of  others  to  danger;  and  yet,  on  account  of 
the  great  accommodation  and  advantage  to 
the  public,  companies  are  authorized  by  law 
to  nkaintaln  them,  dangerous  though  they 
are,  and  so  Uiey  cannot  be  regarded  as  a  nui- 
sance. The  manifest  intent  and  design  of 
this  statute,  we  think,  and  its  legal  effect, 
are,  upon  the  consideration  stated,  to  afford 
some  Indemnity  against  this  risk  to  thos» 
who  are  exposed  to  It  and  to  throw  the  re- 
sponsibility upon  those  who  are  thus  author- 
ized to  use  a  somewliat  dangerous  apparatus, 
and  who  realize  a  profit  from  it."  Bart  r. 
WetUm  B.  Oo.  (1847)  18  MeL  99  [46  Am. 
Dec.  719]. 

Two  years  afterwards,  the  same  court  ad- 
judged that  the  statute  applied  to  railroad 
companies  Incorporated  beiore  Its  passage ; 
aod  tliat  it  extended  as  well  to  estates,  a  part 
of  which  bad  been  conveyed  br  the  owner, 
as  to  thoee  of  which  a  part  had  been  taken 
by  law,  for  the  purposes  of  a  railroad :  and 
Mr.  Justice  Dewey,  in  delivering  judgment, 
said:  "We  can  perceive  no  sound  distinc- 
tion between  the  cases  supposed.  Each  of 
these  modes  for  acquiring  the  necessary  real 
estate  for  the  purpose  of  a  railroad  la  author- 
ized, both  by  the  general  laws  and  by  the- 
acts  creating  railroad  corporations.  la  each, 
the  landowner  Is  supposed  to  receive  full 
satisfaction  for  all  the  injuries  necessarily 
resulting  from  the  use  of  the  same  for  a  rail- 
road. But  with  the  use  of  locomotive  en- 
gines, greater  hazard  to  contiguous  buitdlnga 
and  property  owned  by  the  adjacent  land- 
owners may  arise  than  was  originally  con- 
templated, or  ougbt  to  be  left  to  the  ordinary 
common-law  remedies.  We  consider  tbfa 
provision  of  the  Statute  of  1840,  chap.  85, 
aa  one  of  those  general  remedial  acts  passed 
for  the  more  effectual  protection  of  property 
agaifist  the  hazards  to  which  it  has  become 
subject  by  the  introduction  of  the  locomo- 
tive engine.  The  right  to  use  the  parcel  of 
land  appropriated  to  a  railroad  does  not  de- 
prive the  legislature  of  the  power  to  enact 
such  regulations,  and  Impose  such  Habllttte* 
for  injuries  suffered  from  the  mode  of  using 
the  rcmd,  as  the  occasion  *and  circum-  [l£r 
stances  may  reasonably  justify."  Lyman  t. 
Bo9Um  AW.R.  Corp.  (1849)  4  Cush.  m 

The  same  statute  was  held  to  cover  per- 
sonal property  In  a  building,  and  growing- 
trees,  destroyed  by  fire  from  a  locomotive 
engine.  Chief  Justice  Bigelow  saying:  "It 
Is  not  a  penal  statute,  but  purely  remedial 
in  its  nature ;  and  it  is  to  be  interpreted  fairly 
and  liberally,  so  as  to  secure  to  parties  in- 
jured an  Indemnity  from  those  who  reap  the 
advantages  and  profits  arising  from  the  use  of 
a  dangerous  mode  of  locomotion,  by  means  of 
which  buildings  and  other  property  are  de- 
stroyed." Bou  V.  Bo$ton  A  W.  B.  fy.  (1863) 
6  Allen.  87. 

Again,  in  InMrtoU  T.  StoeiAridffe  A  P.  B. 
Go.  (18M)  8  Allen,  488.  It  was  held,  follow- 
ing Hopt  V.  VMtom  R.  Co.,  above  cited,  to- 
be  immaterial  that  a  building  was  destroyed 
by  the  spreading  of  a  fire  from  other  build- 
ings on  yrhlch  the  sparks  from  the  engine 
had  fallen;  and  it  was  also  held  to  be  im- 
material that  the  building  stood  partly  within 
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saying :  "The  fact  that  a  bnlldfog  or  other 
property  itanda  near  a  railroad,  or  partly  or 
wholly  on  it,  ft  placed  then  with  the  con- 
8<'nt  of  the  company,  does  not  dlminfah  their 
responsibility,  la  case  it  is  Injured  by  fire 
comnaunicated  from  tliclr  locomotlTes.  The 
legislature  have  chosen  to  make  U  a  condi- 
tion of  the  right  to  run  carriages  Impelled 
by  the  agency  of  fire,  that  the  corporation 
employing  them  shall  be  responsible  for  all 
Injuries  which  the  fire  may  cause." 

Upon  facts  very  like  those  of  that  case, 
this  ooort,  at  October  term,  1875,  sustained 
^n  action  under  a  statute  of  Vermont,  copied 
from  the  HassachtiBetts  statute  of  1837,  and, 
•peakinK  by  Mr.  Justice  Strong,  said :  **Tiie 
«tatute  was  designed  to  be  a  remedial  one. 
.  .  .  In  Maasacliu&etts,  there  Is  a  statute 
«tm08t  identical  with  that  of  Vermont and, 
referring  to  that  case  as  directly  in  point, 
quoted  the  paasase  above  cited  from  the 
opInlcMi,  ending  with  tbe  words:  **The  leg- 
islature ban  CDOMtt  to  make  It  a  condition 
of  the  right  to  run  carriages  Impelled  by 
the  agency  of  fire,  that  the  corporation  em- 
ploying them  shall  be  responsible  for  all  In- 
juries which  the  fire  may  cause."  Grand 
Trunk  R.  Off.  T.  Riehantton,  91  U.  S.  454, 
13]  456,  473  [38 :  85«,  862].  •The  statute  of 
Massachuaetts.  existing  at  tbe  time  of  that 
decision  and  for  thirty-five  veara  before  and 
enforced  in  the  Massachusetts  cases,  imposed 
a  I  lability  upon  the  railroad  company,  wholly 
independent  of  negligence  on  its  part;  and 
the  terms  in  which  this  court  referred  to  that 
statute,  and  quoted  from  one  of  tfaoxe  cases, 
show  that  no  doubt  of  its  constitutionality 
was  entertained. 

In  Maine  and  In  New  Hampahlrs.  statutes 
substantially  like  tbe  statute  uf  Massachu- 
setts of  1840.  maklne  railroad  corporations 
absolutely  liable,  without  regard  to  negli- 
gence, for  injuries  to  property  by  fire  com- 
municated from  their  locomotive  engiues. 
were  enacted  in  1848,  and  have  been  since 
continued  In  force,  and  their  validity  up 
held  by  the  highest  courts  of  those  states, 
U  applied  to  corporations  created  eltber  be- 
fore or  after  their  passage.  Me.  Rtat.  1843, 
cfaap.  9,  §  6:  Me.  Rev.  tjtat.  188S.  chap.  61, 
^  64 :  0utmnan  v.  Atlantic  L.  B.  Go. 

»7  Me.  93 ;  Pratt  v.  Atlantic  <£  8t.  L.  B. 
Co.  43  Me.  679 :  Stetent  v.  Atlantic  A  St. 
L.  R.  Co.  46  Me.  95  :  Sherman  v.  Maini 
a  R.  Oa.  e»  Me.  423;  N.  H.  Rev.  Btat. 
1842.  chap.  142,  8,  9;  N.  H.  Oen.  Stat. 
1867.  chap.  148.  M  6,  9:  N.  H.  Oen.  Laws 
1878,  jchap.  163,  §S  8,  9 :  Hooksett  t.  Gem- 
cordOt.  do.  88  N.  H.  242 ;  RmeU  y.  Rail- 
57  N.  H.  182  [24  Am.  Rep.  59]  :  Smith 
4m  Botton  AM.  R,  C^.  68  M.  H.  35. 

In  Connecticut,  before  any  legislation 
towards  holding  railroad  corporations  liable 
for  property  burned  by  aparks  from  their 
locomoiive  enelties.  they  were  held  not  to 
be  BO  liable,  if  tbcir  use  of  such  engines  was 
with  due  care  and  skill,  and  in  conformity 
with  their  ebarters.  Burrough  r.  Btm$a 
tonic  B.  Co.  10  Conn.  134  [88  Am.  Dee.  64]. 
The  subsequent  legislation  upon  the  subject 
ami  the  reasons  for  it  as  stated  by  the  su- 
preme court  of  the  state  were  as  follows : 
«1fl 


Bzperlenoe  demonstrated  that  in  all  caaes 
of  tire  set  by  the  operation  of  railroads  it 
was  extremely  difficult,  and  In  some  caaei 
impossible,  to  prove  negligence  even  when 
It  existed.  This  led  to  the  passage  in  1840, 
and  to  the  re-enactment  In  1875.  of  a  statute 
providing  that.  In  all  actions  for  an  injury 
occasioned  by  fire  communicated  by  any  rail- 
way locomotive  engine  Id  the  state,  proof  that 
such  flre*was  so  communicated  should  [14 
be  prima  facie  evideaceof  negligence.  Cmin. 
Stat.  1640,  chap.  26 ;  Conn.  Gen.  Stat.  1875, 
title  19.  chap.  II,  g  39.  Even  then,  thediffi- 
culty  was  but  partially  removed,  for  in  most 
cases  the  defendant  could  easily  produce  evl* 
dence  of  due  care,  and  the  piatntlfl  would 
be  ill  prepared  to  meet  It  Therefore,  In 
1881,  the  legislature  took  the  broad,  equita- 
ble ground  that  upon  proof  of  the  fact  that 
the  locomoilve  engine  communicated  fire  to 
and  destroyed  property  the  company  should 
be  liable,  iodependcntly  of  tiie  question  of 
negligence;  and  accordingly  enacted  anotber 
statute,  in  tbe  words  of  toe  Maasachuaetta 
statute  of  1840,  before  mentioned,  imposing 
as  absolute  liability,  qualified  only  by  the 
insertion  of  tbe  words,  "without  contribu- 
tory negligence  on  the  port  of  tbe  person  or 
corporation  entitled  to  the  care  and  posses- 
sion of  the  property  Injured."  Conn.  Stat. 
1881,  chap.  92.  The  statutes  of  1875  and 
1881  were  both  re-enacted  In  the  Revised 
Statutes  of  1888,  J§  1096,  8581.  Martin  v. 
New  York  A  N.  E.  R.  Co.  ^2  Conn.  881,  889. 
The  provisions  of  the  statute  of  1881  have 
been  repeatedly  upheld  and  enforced.  Sim- 
mondt  V.  JV'ea)  York  AN.  S.  B.  Co.  53  Conn. 
364  [53  Am.  Rep.  587] ;  OriuM  T.  Bouta- 
tonie  B.  Oo.  M  Conn.  447;  Regans.  Una 
York  AN.  B.  R.  Oo.  90  Conn.  124;  Martin 
T.  Sete  York  A  N.  B.  B.  Go.  tuwa. 

In  Orimll  v.  Bmitatonie  _  B.  (Jo.  tbe  va- 
lidity of  that  Statute  was  itrongly  assailed 
upon  all  the  grounds  taken  by  the  plaintiff 
in  error  in  tlie  present  case ;  and  the  court, 
In  the  courae  of^a  well-considered  opinion, 
aatd:  **  It  Is  a  miatake  to  suppose  that  it 
necessarily  transcends  the  limits  of  valid 
legislation,  or  violates  the  principle  of  a 
just  equality  before  the  law.  If  tbe  one  using 
extra  hazardous  materials  or  Instrumentali- 
ties, which  put  in  jeopardy  a  neighbor's 
property,  is  made  to  bear  the  risk  and  pay 
the  loss  thereby  occasioned.  If  there  is  no 
fault  on  the  part  of  the  owner  of  tbe  prop- 
erty, even  though  negligence  in  the  other 
parly  cannot  be  proved."  The  court  referred 
to  early  statutes  of  Connecticut,  which  re- 
quired no  proof  of  negligence  in  two  classes 
of  actions  of  tort ;  tbe  one,  making  the  owner 
of  a  dog,  or,  If  the  owner  was  a  minor  or 
an  apprentice,  hla  parent,  guardian,  or  mas- 
ter, liable  for  all  damage  done  by  the  dog 
(Conn.  Stat.  1789,  Acts  and  'Laws  of  [}& 
1796).  p.  883;  Conn.  Oen.  Stat.  1875,  p.  267, 
S  8  :  Conn.  Rev.  Stat.  1888,  J  8761 ;  Buatell  v. 
Tomlinton,  3  Conn.  206;  wootf  y.  ChiUktr. 
31  Conn.  131.  188  [81  Am.  Dec.  175]:  the 
other,  making  everr  peraon  aettlng  a  fire  on 
bta  own  or  any  land  tnat  mni  upon  tbe  lan't 
of  any  other  person,  liable  for  all  damace 
done  by  the  fire.  Conn.  Colonial  Laws  n-W, 
p.  847  ;  8  Swift'a  System.  81 ;  Conn.  Geo. 
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SUt  1875,  p.  489,  g  6 ;  CoDn.  Sev.  8tat.  1888. 
%  1344 ;  &rannM  t.  Cumming$,  35  Cuqq.  165 : 
^$0r  T.  Starkey,  80  Codd.  804.  The  court 
added :  **  We  an  not  aware  that  the  validity 
of  any  of  these  atatutea  haa  been  called  in 
queati on :  The  dangerous  charaoter  <Kt  the 
thioK  used  Is  always  to  be  considered  In  de- 
termTniDg  the  raiidlty  of  statutory  regula- 
tioDB  fiziDg  tbn  liability  of  parties  so  using 
it.  Fire  has  al  ways  been  aubject  to  arbitrary 
regulations,  and  the  common  law  of  England 
was  more  severe  and  arbitrary  on  the  sub- 
ject than  any  statute.  In  Rolle's  Abridg- 
ment (Action  on  the  Case,  title,  Fire)  it  is 
said;  *If  my  fire  by  misfifftune  burns  the 
goods  of  anouier  man,  he  shall  bave  his  ac- 
uon  on  the  case  against  me.  If  a  Hre  breaks 
out  suddenly  In  my  house,  I  not  knowing 
it,  and  it  bums  my  goods  and  also  my  neigh- 
bor's house,  be  shall  hare  bis  action  on  the 
case  against  me.  8o^  If  the  fire  is  caused 
by  a  semnt  or  a  guest  or  any  person  who 
entered  the  house  with  my  consent.  But 
otherwise  if  It  is  caused  by  a  stranger  who 
entered  the  house  against  my  will,  *  .  .  . 
There  Is  no  force  In  the  objection  that  the 
statute  under  consideration  unjustly  selects 
only  railroad  corporations  to  bear  the  burden 
of  an  extraordinary  rlik.  It  is  confined  to 
them,  because  they  alone  have  the  privilege 
of  taking  a  narrow  strip  of  land  from  each 
owner,  without  his  consent,  along  the  route 
•elected  for  the  track,  and  of  traversiag  the 
same  at  all  hours  of  the  day  and  niglit,  and 
at  all  seasons,  whether  wet  or  dry,  with  lo- 
comotive engines  that  scatter  fire  along  the 
marsin  of  the  land  not  taken,  thereby  sub- 
jectiDg  all  combustible  property  to  extraor- 
dinary hazard  of  loss,  and  that.  too.  for  the 
sole  profit  of  the  corporation."  54  Conn. 
461.  462. 

In  Iowa,  before  the  passage  of  any  statute 
making  railroad  corporations  respooslblfi  for 
damage  done  by  sparks  from  their  locomo- 
tive engines,  itwaa  heldthfttnoactioocould 
16 Jbe 'maintained  for  such  damage  without 
proof  of  negligence  on  their  part.  Oandy  v. 
mieago  <£  IF.  B.  Co.  SO  Iowa,  420  [6  Am. 
Rep.  6821.  The  legislature  then  pssscoa  stat- 
ute providing  that  "any  corporation  operat- 
ing a  railway  ahall  be  liable  for  all  damages 
fire  that  Is  set  out  or  caused  by  the  oper- 
ntiagof  any  such  railway.*  Iowa  Code  1878. 
g  1289.  Tbe  supreme  court  of  the  state, 
assuming  this  statute  to  Impose  a  llabllliy 
Independent  of  negligence,  beld  It  to  be 
constitutional  and  applicable  to  compaDies 
incorporated  under  kcneral  laws  before  its 
passage,  and  said :  'The  statute  simply  rec- 
ognizes the  doctrine  that  the  use  of  the  lo- 
comotive engine  Is  the  employment  of  a 
dangerous  force;  that  sometimes,  notwith- 
standing the  exercise  of  tlie  liighest  care  and 
diligence,  it  will  emit  sparks  and  cause  de- 
structive conflagrations ;  that  when  thia  oc- 
curs loss  must  fall  upon  one  of  two  Innocent 
parties;  that  heretoiore  that  loss  has  been 
Dorne  1^  the  owner  of  the  property  injured ; 
boeafter  It  shall  be  borae  by  the  owner  of 
the  property  causing  tbe  Injury.  .  ,  . 
What  the  policy  of  tlils  legislaticm  may  be 
experience  alone  can  show.  It  may  be  that 
It  will  prove  to  be  uoreasnnably  severe  and 
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to  stand  in  the  way  of  material  progress  and 
tbe  best  interests  of  tbe  country  at  large.  It 
may,  upon  tbe  oUier  band,  promote  a  high 
degree  of  skill  and  care,  and  stimulate  the 
Invention  and  use  of  Improved  appliances, 
lessening  the  danger  of  fires,  and  greatly  in- 
creasing'tbe  safety  of  property,  without  any 
detriment  to  public  interests.  With  these 
questions  we  have  nothing  to  do.  For  us 
It  is  enough  to  know  that  the  statute  con- 
travenes no  constitutional  provision,  state 
or  national ;  and  that  it  does  not  do  so  we 
entertain  no  doubL**  RodemaeTier  v.  MUieau- 
kee  <fi  8t,  P.  R.  Go.  41  Iowa.  297,  309  [20 
Am.  Hep.  592].  The  subsequent  decision, 
by  a  majority  of  the  same  court,  cited  by 
the  plaintiff  in  error,  that  this  statute  only 
made  tbe  fact  of  an  injury  so  occurring 
prima  facie  evidence  of  oegl  igence.  was  based 
wholly  upon  a  peculiar  ctAistruction  of  this 
section  in  connection  with  other  provisions 
of  tin  Code,  and  in  no  degree  upon  any  sug* 
gestlon  that,  regarded  as  Imposing  an  abso- 
lute liability.  It  would  he  unconstitutional. 
SntaU  v.  ChUago,  R  I.  ^  P.  M.  Oo,  SO  Iowa, 
888. 

*In  arecent  casein  tbe  circuit  court  of  [17 
the  United  States  for  the  northern  district  of 
Iowa.  Judge  Sblraa  said :  "The  right  to  use 
the  agencies  of  fire  and  steam  in  the  move- 
ment of  railway  trains  in  Iowa  Is  derived 
from  the  legislation  of  the  state;  and  it  cer- 
tainly cannot  be  denied  that  it  Is  for  tlie 
state  to  determine  what  safeguards  must  be 
used  to  prevent  the  escape  of  fire,  and  to  de- 
fine the  extent  of  the  liability  for  fires  result- 
ing from  tbe  operation  of  trains  by  means  of 
steam  locomotives.  This  Is  a  matter  within 
state  control.  The  legislation  of  the  state 
determines  the  width  of  the  right  of  way 
used  by  the  companies.   Tbe  state  may  re- 

?|uire  the  companies  to  keep  the  right  of  way 
ree  from  combustible  material.    It  may  re- 

auire  the  depot  and  other  buildings  used  by 
le  company  to  be  of  stone,  brick,  or  other 
like  material,  when  built  In  cities  or  in 
close  proximity  to  other  buildings.  The 
state,  by  legislation,  may  establish  tbe  ex- 
tent of  the  liability  of  railway  companies 
for  damages  resulting  from  fires  caused  In 
tbe  operation  of  the  roads."  Hartford  F. 
Im.  Oo.  V.  Chicago.  M.  A  St.  P.  j£  Or.  89 
Fed.  Rep.  904.  907. 

In  Missouri,  a  statute  was  enacted  In  1858 
requiring  railroad  corporations,  whether  al- 
ready existine  or  thereafter  formed  under  the 
laws  of  the  state,  to  erect  and  maintain  fences 
on  the  sides  of  their  railroads,  where  they 
passed  through  Inclosed  fields,  with  openings 
or  Kates  or  bars  at  farm  crossings,  and  also 
cattle  guards  at  all  road  crossings,  suitable 
and  sufficient  to  prevent  cattle,  horses,  or 
other  animals  from  getting  upon  the  rail 
roads;  and,  until  such  fences  and  cattle 
guurda  were  ditly  made,  making  tbe  corpora- 
tion liable  for  all  damages  done  by  ItR  agents 
or  en;;ineB  to  animals  on  the  railroad.  Mo. 
Stat.  February  24.  1853,  ^  51.  66  (Laws 
I85S.  pp.  143,  144).  Tbe  supreme  court  of 
the  state,  following  the  opinion  of  Cli'ef 
-Justice  Redfleldin  tlie leadine  case  of  Th'rp: 
V.  BuUand  d  B.  B.  <h.  27  Vt.  140  [62  Am. 
Dec.  9iS\,  and  referring  to  Xymon  t.  BonUm 
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A  W.  B.  Oorp.  4  Cnsli.  388.  aboTe  steted, 
held  the  statute  coostitutional  as  applied  to 
companies  incorporated  under  general  laws 
before  its  passage,  and  Mr.  Justioe  Scott,  la 
18]  delivering  •judgment,  said:  "Where 
such  dangerous  and  powerful  agents  aa  steam 
engines  are  brought  into  use,  there  should  be 
•  power  In  the  legislature  to  prescribe  such 
reasonable  regulations  as  will  prarent  in- 
urles  resultlDg  from  their  employment.  The 
oreaight  of  man  is  not  competent  to  the  task 
of  prescribing  in  a  cliarter  all  the  regulations 
which  time  may  show  to  be  oeceBsary  for  the 
•ecarity  of  the  interests  of  the  people  of  the 
■tale  Malut  injuHea  caused  by  the  introduc- 
tion of  new.  powerful,  and  dangerous  agents 
for  carrying  on  her  intercourse  and  com- 
merce. The  charter  must  be  taken  subject 
to  the  nnderstanding  that  in  ita  operation 
affectins  the  interests  of  society,  ft  will  be, 
like  inoiTiduals,  liable  to  be  contmlled  by 
such  reasonable  eoactmentaas  may  be  dictated 
by  a  wnae  of  what  la  required  for  the  preser- 
vation  of  the  persons.  Ifves,  and  property  of 
the  people,  each  easctmenta  not  contravening 
the  expreftsed  or  plainly  implied  prorlsions 
of  the  charier."  Oorman  t.  Paaflc  B.  Go. 
26  Mo.  441.  450,  461  [72  Am.  Dec.  2^1. 
That  statute  was  afterwards  re-eoaoted,  modi- 
fled  by  Including  uniocloscd  landa  as  well 
ai  inclosed  or  cultivated  fields  and  by  mak- 
ing the  corporation  liable  in  double  the 
amount  of  damages  to  cattle,  horses,  or  other 
animals  occasioned  by  failure  to  construct 
or  maintain  such  fences  or  cattle  guards. 
Mo.  Gen.  Stat.  1865,  chap.  68,  g  48 ;  1  Wag- 
ner's Mo.  Stat.  chap.  87.  art.  3,  §  48;  Ho. 
Stat.  February  18.  1^6  (Laws  187S.  p.  181) ; 
Mo.  Rev.  Stat  1880,  %  2611.  And  Uie  stat- 
ute, as  so  modified,  and  as  applied  to  ezlst- 
ing  railroad  corporatloca.  was  held  to  be 
valid  by  a  decision  of  ttiat  court,  affirmed 
by  this  court,  ffu/net  t.  MUtoiiri  P.  K  Oo. 
9i  Mo.  231  [52  Am.  Rep.  8691,  and  116  U. 
S.  018  [30:  468]. 

Xn  Mftisouri.  before  the  passage  of  any  stat- 
ute coDcernitig  the  liability  of  railroad  cor- 
porations for  fire  commtinicated  from  their 
engines,  they  were  held  not  to  be  liable,  un- 
less negligeat ;  but  the  fact  of  fire  escaping 
from  a  passing  engine  and  burning  property 
of  another  was  held  to  be  prima  facie  evi- 
dence of  negligence,  and  to  throw  upon  the 
defendunt  the  burden  of  proving  that  it  sup- 
plied the  beat  mechanical  contrivances  to 
prevent  lite  fire  from  escaping,  and  that  there 
WAS  no  negligence  on  the  part  of  its  servants. 
X9i\Fuehv.*P(KineR.  Go.  46  Mo.  822:  MiOer 
V.  k.  Louit,  I.  M.  d:  8.  R.  Oo.  90  Mo.  889. 
The  titatute  of  March  81.  1887,  now  in  ques- 
tiou  (re-eiiHcted  in  Mo.  Rev.  Stat  1889. 
S  3615).  changed  the  rule,  bv  making  the 
railroad  corporation  absolutely  responsible 
in  damages  to  the  owners  of  property  "in- 
jured or  destroved  by  fire  communicated, 
directly  or  indirectly,  by  locomotive  engines" 
in  use  upon  its  railroad;  and  providing  that 
it  should  have  an  insurable  interest  in  prop- 
erty along  Its  route,  and  might  procure  in- 
surance thereon  In  its  own  behalf,  for  Its 
protection  against  such  damages.  The  con- 
stitutionality of  this  statute  was  upheld  by 
the  supreme  court  of  the  state  Id  full  and 
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able  opinions  in  the  ease  at  bar,  and  in  » 

similar  case  decided  at  the  aame  time,  waA 
now  argued  with  it  In  this  court.  Matheu* 
V.  8t.  Louit  d  a.  F.  R.  Oo.  121  Mo.  298, 
[26  L.  R.  A.  161} :  Gamphell  v.  Miuowi  P. 
R.  Oo.  131  Mo.  810  [36  L.  R.  A.  176].  lo 
diflcusting  the  aubiect  the  court  said :  "If 
the  state  18  powerless  to  protect  Its  citlzent 
from  the  ravages  of  fires  set  out  by  agencies 
created  by  itself,  then  It  fdls  to  meet  one 
of  the  essentials  of  a  good  govemntent  Cer- 
tainly it  fails  in  the  protection  of  property. 
The  argument  of  the  defendant,  reduced  to 
Its  last  aoalysii^  is  this:  The  state  author- 
ized the  railroad  eomptnles  to  propel  cars 
by  steam.  To  generata  steam,  they  are  ohd- 
pelled  to  use  fire.  Therefore,  they  can  latt- 
fully  u*e  fire,  and  as  they  are  pursuing  * 
lawful  business  they  are  only  liable  lor 
negligence  in  its  operation;  and  when,  in  a 
given  case,  they  can  demonstrate  they  an 
guilty  of  no  negligence,  tbea  they  cannot 
be  made  liable.  To  this  the  citizen  an- 
swers: *I  also  own  my  land  lawfully.  I 
have  the  right  to  grow  my  crops  and  erect 
buildings  on  tt,  at  any  place  I  choose.  I 
did  not  set  In  motion  any  dangerous  machin- 
ery. Tou  say  you  are  guiltless  of  negli- 
gence. It  results,  then,  that  the  state,  which 
owes  me  protection  to  my  property  fnmk 
others,  has  chartered  an  agency  which,  be 
it  ever  so  careful  and  cautious  and  prudent, 
inevitably  destroys  my  property,  and  yet 
denies  me  all  redress.  The  state  has  no  right 
to  take  or  damage  my  property  without  just 
compensation.'  But  what  the  state  cannot 
dodirectlv,  It  attempts'to  do  Indirectly,  [20 
through  toe  charters  granted  to  railroads,  tf 
defendant's  contention  be  true.  When  it 
was  demonstrated  that,  although  the  railroads 
exercised  every  precaution  In  the  construc- 
tion of  their  engines,  the  choice  of  their 
operatives,  and  clearing  their  rights  of  way 
of  all  combustibles,  »tiU  fire  was  emitted 
from  tbeir  engines,  and  the  cltlzen'a  prop- 
erty burned,  notwithstanding  his  efforts  to 
extinguish  It.  and  notwithstanding  he  had 
in  no  way  contributed  to  setting  it  out.  It 
is  perfectly  competent  for  the  state  to  require 
the  company  who  set  out  the  fire  to  par  hta 
damages.  .  .  .  The  oraianic  law  of  the 
state  prescribed,  before  defendant  obtained 
Its  charter,  that  the  exercise  of  the  police 
power  of  the  state  shall  never  be  abridged 
or  so  construed  as  to  permit  corporations  to 
conduct  their  business  in  such  manner  as  to 
infringe  the  equal  rights  of  Individuals 
or  the  general  well  being  of  the  state. '  Ho. 
Const,  art.  12,  %  5.  Let  it  be  conceded,  for 
It  is  true,  that,  prior  to  the  enactment  of 
g  2615,  by  the  decisions  of  this  and  other 
courts,  defendant  was  only  liable  for  negli- 
gence in  setting  out  fire.  Is  It  to  be  am- 
eluded  that  the  legislature  Is  powerless  to 
enact  laws  which  wlH  give  ample  protection 
tocltlzeosagainst  fires?  Most  certainly  not. 
Fire,  as  one  of  the  most  dangerous  elements, 
has  ever  been  the  subject  of  legislative  con- 
trol. It  ought  not  to  excite  snrprlsa  among 
a  people,  the  great  body  of  whose  laws  had 
their  origin  in  England,  that  those  who  set 
out  fires  which  destroy  the  property  of  others 
slumld  be  held  absolutely  responsible  for 
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fhem.  Sueh  wu  Cbe  uolent  oommon  law, 
befon  EDT  stetntM  were  enacted"— quoting 
Rolle'i  Abridgment,  before  cited.  ^Under 
OTdloarj  circumstanoee,  this  Was  thought  to 
be  «  harsh  rule,  and  It  was  oot  generally 
adopted  bj  the  court*  of  the  Mreral  states ; 
but  the  question  we  are  discussing  is  not 
what  the  ooarta  hare  general  Ij  regarded  as 
the  reasonable  rule,  but  what  is  the  power 
of  the  lawmaking  power  to  adopt  as  a  cor- 
net one."  121  Mo.  810-817  [25  L.  R.  A.  168]. 

Similar  statutes  have  also  been  enacted 
and  held  to  be  constUutional  In  Colorado 
and  Id  South  Carolina.  Colo.  Terr.  Stat. 
January  18,  1874,  i  8  (Uws  1874,  p.  235)  ; 
Colo.  Gen.  Laws  1877.  art.  2237,  i  8;  Colo. 
21  lOen.  Stat.  1888.  ^§  1087,  *2708 ;  Union  P.  R. 
Co.  T.  He  Btt9k,  13  Colo.  294  [8  L.  R.  A. 
850] :  S.  O.  Gen.  Stat,  1888,  i  1611 ;  Me- 
OandUu  t.  Ridmond  J>.  IL  W.  88  B.  O. 
108  [18  L.  R.  A.  440]. 
In  Milv>avku  A  8t.  P.  R.  Oo.  t.  ReUoqg,  U 


V.  S.  409  [24 :  256],  in  Northern  P.  B.  Co. 

U.  a  888  [40:  10021. 
KMy  T.  DtfayetU,  188  U.  S.  496  [41  L.  ed. 
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^.  In  which  It  was  assumed  that  neg- 
ligence on  the  part  of  the  defendant  must  be 
proved,  the  action  was  at  common  law,  un- 
affected by  any  statute.  And  the  statutes  of 
■ome  states  make  nesllgenoe  an  essential  ele- 
ment in  the  liability  of  a  railroad  com- 
Dftny  for  Injuries  by  fire  from  Ita  engines.  1 
Thomp.  Neg.  171. 

Thestatuteof  Alabama  of  February  8, 1877, 
chap.  82,  which  was  held  to  be  unconstitu- 
tional \nZeiglery.  South  dt  N.  Ala.  R.  Co.  58 
Ala.  694,  cited  by  the  plaintiff  in  error,  was 
one  providing  that  all  corporations  or  per- 
■ons  "owning  or  controlling  any  railroad  in 
this  state  shall  be  liable  for  all  damages  to 
liTe  stock  orcattle  of  any  kind,  caused  by  lo- 
oomotives  or  rallrond  cnrg. "  Whatever  may 
be  thoufcht  of  the  corret  tne  ^  of  that  decision, 
no  question  of  liability  fo>*  Hre  was  before  the 
court,  nor  was  any  re'er -ncc  made  to  the  stat- 
utes or  decisions  of  o.lier  states  upon  this 
nbject. 

In  each  of  the  caw  In  Arkansas,  cited  by 
the  plaintiff  fir  error,  the  decision  was  that  a 
statute  of  the  atatp  providing  generally  that 
"all  railroads  wh'ch  are  now  or  may  be 
hereafter  built  rnd  operated,  in  whole  or  In 
mrt.  In  this  state,  shall  be  responsible  for  all 
damages  to  penms  and  propertr  done  or 
caused  by  the  mnaing  of  trains  in  uiis  state, " 
was  not  Intended  by  the  legislature  to  make 
the  railroad  cnm.mny  responsible  for  all  dam- 
ages, without  regard  to  uestHscnce,  but  only 
to  shift  the  V  urden  of  proof  upon  tbe  defend- 
ant. Ark.  Sia'.  FebruaTy8, 1875  (Manafleld's 
Dig.)  §  6587 ;  LiUU  Roek  A  Ft.  8.  R.  Co.  v. 
Payne,  83  hx'<.  816  [84  Am.  Rep.  65] ;  TiUey 
T.  St.  Lou\»  A  3.  P.  R.  Co.  49  Ark.  585.  Tbe 
court  In  the  first  of  those  cases,  while  express- 
ing an  0|  Inion  that  "it  was  not  within  the 
provlocti  rf  the  legislature  to  devest  rights  by 
prescribing  to  the  courts  what  nhould  be  con- 
clusive ev  dence,"  Impliedly  admitted,  or  at 
least  cflut  ouBly  abstained  from  denying,  the 
223va1  Id  I  ty  of  statutes  like  that  now  *in  quee- 
tlon,  bj'  aiy  ing : "  In  Massachusetts,  by  statute, 
nilropd  companlea  are  made  ahsolutely  liable 
tm  Injarlea  bj  flre  ocunmnnloated  from  their 
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engines;  but.  In  compenstition.  are  given  an 
insurable  interest  in  any  biiltdingB  along  the 
route.  The  courts  have  austnined  this  law, 
hut  the  nature  of  it  is  peculiar  and  excep- 
tional, and  the  lancuage  too  clear  to  admit 
of  doubt."  83  Ark.  8S0  [84  Am.  Rep.  65]. 

The  learning  and  diligence  of  counsel  bave 
failed  to  discover  an  iDstitnce  in  whicb  a 
statute  making  railroad  companies  absolutely 
liable  for  damages  by  flre  commuDicated  from 
their  locomotive  engines  to  the  property  of 
others  has  been  adjudged  to  be  unconstitu- 
tional as  to  companies  Incorpwsted  before 
or  since  its  enactment. 

This  review  of  tbe  authorltlea  leada  to  the 
following  conclusions : 

First.  The  law  of  England,  from  tbe  ear- 
liest times,  held  anyone  lighting  a  flre  upon 
bis  own  premises  totlie  stiKtest  accountabil- 
ity for  damages  caused  by  Ita  spreading  to 
the  property  of  others. 

Second.  The  earl  lest  statute  whicb  declared 
railroad  corporations  to  be  abeolutely  re- 
sponsible, Independently  at  negligence,  for 
damages  by  flre  communicated  mim  their 
locomotive  engines  to  property  of  others,  waa 
passed  in  Massachusetts  In  1840,  soon  after 
such  engines  had  become  common. 

Third.  In  England,  at  the  time  of  the  pass- 
age of  that  statute,  it  was  undetermined 
whether  a  railroad  corporation  without  neg- 
ligence waa  liable  to  a  civil  action,  as  at 
common  law,  for  damages  to  property  of 
others  by  flre  from  its  locomotive  engines: 
and  tbe  result  that  It  was  not  so  liable  was 
subsequently  reached  after  some  conflict  of 
judicial  opinion,  and  only  wben  tbe  acts  of 
Parliament  had  expressly  authorized  tbe  cor- 
poration to  use  locomotive  engines  upon  Its 
railroad,  and  had  oot  declared  It  to  be  re- 
sponsible for  such  damages. 

Fourth.  From  the  time  of  the  passage  of 
the  Maaaachusetts  statute  of  1840  to  tbe  pres- 
ent time,  H  period  of  more  than  half  a  cen- 
tury, the  validity  of  that  and  similar  statutes 
has  been  constantly  upheld  In  the  courts  of 
arery  state  of  tlie  Union  In  which  Uie  ques- 
tion baa  arisen. 

*In  this  court  the  constitutional  It/  of  [23 
such  a  statute  has  never  been  directly  drawn 
into  judgment.  But  it  appears  to  have  lieen 
assumed  in  Grand  Trunk  R.  Co.t.  UUhardMn. 
91  U.  S.  454.  472  [28  :  856,  868],  already 
cited,  uid  it  rests  upon  principles  often  af- 
flrmed  here. 

As  was  said  by  Chief  Justice  Shaw :  "It  is 
asettled  principle,  growing  out  of  the  nature 
of  well-ordered  civil  aoolety,  that  every 
holder  of  property,  however  absolute  and  an- 
qualifled  may  behls  title,  holds  it  under  tbe 
Implied  liability  that  his  use  of  it  may  be 
so  regulated  that  it  shall  not  be  injurious  to 
the  equal  enjoyment  of  others  bavlng  an  equal 
right  to  the  enjoyment  of  their  property,  nor 
injurious  to  the  rights  of  the  commuolty." 
Com.  V.  Alger,  7  Gush.  63,  84.  85.  This 
court  has  often  recognized  and  affirmed  the 
fundamental  principle  so  declared,  and  baa 
more  than  once  said :  "  Rlshts  and  privileges 
arising  from  contracts  with  a  state  are  sub- 
ject to  regulations  for  tbe  protection  of  the 

{rubllc  health,  tliepubllc  morals,  and  the  pub- 
ic safety,  in  the  same  sense  as  are  all  cod- 
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imcU  and  all  property,  wtiptber  owoed  bj 
natural  persons  or  corporations."  Butehert 
Benev.  Aim.  t.  Oreteent  Oily  L.  8.  L.  d  S. 
H.  Co.  C  Slavghter- Houne  Crt«*"),83  U.S.  16 
Wall.  8«.  [31  :  894,  4041  ;  PtMevmnY.  Ken- 
Uict.tf.  97  U.  S.  501,  505  [24 :  1U5,  llH] ;  Neio 
OrUtnvt  Gaatight  Co.  r.  Lavittana  Light  H. 
P.  tfe  Mfg.  Co.  115  U.  8.  660,  672  [29 :  516, 
ij34]  ;  JSeta  Orlearu  Wnterworkt  Co.  v.  Riv&ra, 
115  U.  8.  674,  678  [29:  525.  627]  ;  Mugler 
V.  Kanuu,  123  U.  8.  623,  685  [31 :  205,  2121: 
Stoeel  V.  RecM,  159  U.  8.880.898 [40 : 188. 10^. 

In  Botton  Bur  Co.  t.  Mauachutetta,  97  U. 
S.  35,  88  [24  :  089,  9021,  Id  which  a  statute 
of  MassAcnusetts,  prohlbltlDe  the  manufac- 
ture and  sale  of  intoxtcatin^  liquors,  includ- 
ing malt  liquors,  was  licid  to  be  constltU' 
tlutial  and  valid,  as  applied  to  a  corporation 
chartered  long  before  by  the  state  for  the  pur- 
pose of  manufacturing  malt  liquors,  this 
court,  speakinir  bjr  Mr.  Justice  Bradley,  said : 
"Wliatever  dlfferencefl  of  opinion  may  exist 
as  to  the  extent  and  boundaries  of  tbe  police 
power,  and  however  difficult  it  may  be  to 
render  a  satisfactory  definition  of  it,  there 
seems  to  be  no  doubt  that  it  does  extend  to 
t>">  protection  of  the  lives,  health,  and  prop- 
uuy  of  tbe  citizens,  and  to  tbe  perservation 
of  eood  order  and  the  public  morals.  The 
lecTslature  cannot  by  any  contract  devest  it- 
self of  the  power  to  provide  for  these  objects. 
They  belong  emphatically  to  that  class  of  ob- 
24]  Jccts  *whicn  demand  the  application  of 
the  niaxim,jafu<  popvti ntprema  lex;  and  they 
are  to  be  attained  and  provided  for  by  such 
appropriate  means  as  ue  legislative  discre- 
tion iiitiy  devise.  Tbatdlstnvtlon  can  no  more 
be  bargained  away  than  the  power  itself." 

To  Mi$8ouri  P.  R.  Co.  v.  Burnet,  116  U.  8. 
512  [39  :  4681,  already  mentioned.  In  which 
a  statute  of  Missouri  making  railroad  corpora- 
tions not  fencing  their  railroads  liable  In 
double  damages  for  injuries  thereby  occa- 
sioned to  cattle  and  other  animals,  was  held 
constitutional  as  applied  to  corporations  ex- 
isting before  its  enactment,  this  court,  speak- 
ing by  Mr.  Justice  Field,  said :  "If  the  laws 
cnncted  by  a  state  be  within  tjie  legitimate 
Kpiiereof  legislative  power,  and  their  enforce- 
ment be  attended  with  the  observance  of  those 
general  rules  which  our  system  of  iurispru- 
dence  prescribes  for  the  security  of  private 
rights,  the  harshness.  Injustice,  and  oppres- 
sive cliar«;ter  of  such  laws  will  not  invali- 
date them  as  affecting  life,  liberty,  or  prop- 
erty without  due  process  of  law.  .  .  . 
The  law  of  Missouri,  in  requiring  railroad 
rorporations  to  erect  fences  where  their  roads 
pass  through,  along,  or  adjoining  Inclosed  or 
caltivated  fields  or  unlnclosed  lands,  with 
openings  or  gates  at  farm  crossings,  and  to 
construct  aad^maiDtain  cattle  guai^s,  where 
fences  are  required,  sufficient  to  keep  horses, 
cattle,  and  other  animals  from  going  on  the 
ronds,  imposes  a  duty  in  the  performance  of 
which  the  public  is  largely  Interested.  Au- 
thority for  exacting  It  Is  found  in  the  gen- 
eral police  power  of  the  state  to  provide 
Hgiiinst  accidents  to  life  and  property  in  any 
business  or  omployment,  whether  under  the 
charge  of  private  persons  or  of  corporations. 
.  .  .  In  few  Instances  could  the  power  be 
more  wisely  or  beneflceutly  ezeiclied  than  in 
030 
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compelling  railroad  corporations  to  Inclow 
their  roads  with  fences  having  gates  at  cross* 
logs,  and  cattle  guards.  Tbe  speed  and  mo* 
mentum  of  tbe  locomotive  remler  such  pro- 
tection against  accident  in  thickly  settled 
portions  of  the  country  absolutely  essential." 
115  U.  8.  620,  522  [29:  466]. 

"  The  objection  that  the  statute  of  Hlasonrl 
violates  the  clause  of  the  14th  AmendmeDt, 
which  prohibits  a  state  to  deny  to  any  iierson 
within  its  jurisdiction  the  equal  *protec-  [26 
tlon  of  the  laws,  is  asuntenaole  as  that  which 
we  have  considered.  Th6  statute  makes  no 
discrimination  against  any  railroad  company 
Id  its  requirements.  Each  company  Is  sub- 
ject to  the  same  liability,  and  from  each  tha 
same  security,  by  the  erection  of  fences,  gates, 
and  cattle  guards.  Is  exacted,  when  Its  road 
passes  though,  along,  or  adjoining  inclosed 
or  cultivated  fields  or  nnfnclosed  lands. 
There  is  no  evasion  of  the  rule  of  equality 
where  all  companies  are  subjected  to  the  same 
duties  and  liabilities  under  similar  dream* 
stances."    116  U.  8.  638  [29:  467]. 

Like  decisions,  for  like  reasons,  were  mad4 
in  the  similar  cases  of  Minneapolis  tt  St.  L. 
B.  Oo.  V.  Beekmth,  129  U.  8.  36  [»2  :  686], 
and  MinneapoliM  tt  St.  L.  B.  Oo.  v,  Smnum*, 
140  U.  8.  864  [87  :  769],  In  which  last  caaa 
this  conrt,  again  speaking  by  Mr.  Justlo* 
Field,  said :  **  The  extent  of  the  obligations 
and  duties  required  of  railway  corporations 
ur  companies  by  their  charters  does  not  creata 
any  limitation  upon  tbe  state  against  impos- 
ing all  such  further  duties  as  may  be  deemed 
essential  or  important  for  the  safety  of  the 
public,  the  security  of  passengers  and  em- 
ployees, or  the  protection  of  the  property  of 
adjoining  owners.  The  Imposing  of  proper 
penalties  for  the  enforcement  of  such  addi- 
tional duties  is  unquestionably  within  tha 
police  powers  of  the  states.  No  contract 
with  any  person,  individual  or  corporate, 
can  Impose  restrictions  upon  the  power  of 
the  states  in  this  respect. 140  U.  8.  807, 
868  [87:  772]. 

In  Minouri  P.  R.  Oo.  v.  Hockey,  127  U. 
8.  205  [83;  1071.  the  judgment  of  the  sa- 
preme  court  of  Kansas  in  88  Ean.  298,  main- 
taining the  constitutionality  of  a  statute  of 
the  state  Imposing  for  the  future  npon  every 
railroad  corporation  organized  or  doing  bnaf- 
ness  In  the  sUte  a  ITabllity  to  which  no 
person  or  corporation  was  before  subject,  for 
all  damages  done  to  any  of  its  employees  by 
negligence  or  mismanagement  of  their  fel- 
low servants,  was  affirmed  by  this  court  say- 
ing :  "The  hazardous  character  of  the  busi- 
ness of  operating  a  railway  would  seem  to 
call  for  special  legislation  with  respect  to 
railroad  corporations,  having  tm  Its  object 
the  protection  of  their  employees,  as  well  as 
the  safety  of  tbe  public.  The  business  of 
other  corporations  is  not  subject  to  similar 
dangers  to  their  employees,  ana  no  objec-  [26 
tloos,  therefore,  can  be  made  to  the  legisla- 
tion on  the  ground  of  its  making  an  unjnal 
discrimination.  It  meets  a  particular  neces- 
sity, and  all  railroad  corporations  are,  with- 
out distlDctlon,  made  subject  to  tbe  same  lia- 
bilities. As  said  by  the  court  below,  it  is 
simply  a  question  of  lestslative  dlaoretion 
whether  the  same  liabilities  shall  be  applied 
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to  cuTlen  hj  caoal  and  stage  coachefi,  and 
to  persons  and  corporations  ustog  steam  in 
manufactories.**    137  U.  8.  310  133:  109]. 

ffiotires  wbicb  bare  ioducea,  and  the 
naKMU  which  justify,  the  legislation  now 
Id  question,  maj  be  summed  up  thus :  Fire, 
while  necessary  for  many  uses  of  ciTlllzed 
man.  is  a  dangeroas,  volatile,  and  destruc- 
tive element,  which  often  escapes  In  the  form 
of  sparks,  capable  of  being  wafted  afar 
thxpugb  the  air,  and  of  deatn^lng  any  com- 
bustlSe  property  on  which  they  fall ;  and 
which,  wneo  It  has  once  gained  headway, 
can  hardly  bo  arrested  or  controlled.  Rail- 
road corporations.  In  order  the  better  to  carry 
ont^  the  public  object  of  their  creation,  the 
sure  and  prompt  transportation  of  passengers 
and  goods,  bare  been  authorized  by  statute 
to  use  locomotive  engines  propelled  by  steam 
senertied  by  fires  lighted  upon  those  englDes. 
It  la  within  the  authority  of  the  legislature 
to  make  adequate  provisloa  for  protecting 
the  property  of  others  against  loss  or  iojury 
hf  aparks  from  such  eogines.  The  right  of 
the  citizen  not  to  have  nis  property  burned 
without  ocHDpensatlon  Is  no  less  to  be  re- 
garded than  uie  right  of  the  corporation  to 
set  it  on  lire.  To  require  the  utmost  care 
and  diligence  of  the  railroad  corporations  In 
taking  precautions  against  the  escape  of  flre 
from  Uieir  engines  might  not  siTord  sufflcleot 
protection  to  the  owners  of  property  In  the 
neighborhood  of  the  railroads.  When  both 
parties  are  equally  faultless,  the  leglslatuxe 
may  properly  consider  It  to  be  Just  that  the 
duty  of  insuring  private  property  against  loss 
or  injury  causw  by  the  use  of  dangerous  In* 
Btruments  should  rest  upon  the  railroHd  com- 
pany which  employs  the  instruments  and 
creates  the  peril  for  Its  own  profit  rather 
than  upon  the  owner  of  the  property,  who 
has  no  control  over  or  interest  in  those  In- 
struments. The  very  statute  now  in  question, 
27]  *whlch  makes  the  railroad  conrpany  lia- 
ble In  damages  for  property  so  destroyed, 
gives  it,  for  its  protection  against  such  aam- 
aees,  an  insurable  interest  in  the  property  in 
danger  of  destruction  sod  the  right  to  ob- 
tain insurance  tbereon  In  iu  own  behalf ;  and 
It  may  obtain  insuraooe  upon  all  such  prop- 
erty generally,  without  specifying  any  par- 
ticular property.  Battem  R.  Co.  v.  Relief 
F.  In$.  Co.  98  Mass.  420.  The  statute  Is  not 
a  penal  one,  imposing  punishment  for  a  vio- 
lation of  law;  but  it  Is  purely  remedial, 
making  the  party  doing  a  lawful  act  for  Its 
own  profit  liable  in  damages  to  the  innocent 
party  injured  thereby,  and  giving  to  that 
party  the  whole  damages  measured  by  the 
Injurv  suffered.  Orand  Trunk  R.  (».  v. 
Rtehardton.  91  U.  8.  454,  473  [28  :  86A.  8681  ; 
Buntinglon  vM«n'tt,146U.8.  687  [36  : 11231. 

The  statute  is  a  constitutional  and  valid 
exercise  of  the  legislative  power  of  the  state, 
and  applies  to  all  railroad  corporations  alike. 
Consequently,  it  neither  violates  any  con- 
tract between  the  state  and  the  railroad  com- 
pany, nor  deprives  the  company  of  its  prop- 
erty without  due  process  of  law,  nor  yet 
denies  to  It  the  equal  protection  of  the  laws. 
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No.  118.  MissocBi  Pacific  Railway  Cou- 
PANT  V.  SiMHONB.  Administrator  of  Camp- 
bell, argued  and  decided  with  this  case,  and 
reported  below  in  131  Ho.  840  [85  L.  R  A. 
175],  was  substantially  similar,  and  In  that 
case  also  the  judgment  ti  afflmud. 

Mem;  David  D.  Dnnean,  John  F.  Dil- 
lon, and  Winaloa  F.  Pierce,  for  plaintiff  in 
error. 

Mr.  W.  K.  WUliama  for  defendant  in 
eriOT. 

WARNER  8T00K  COM.  [29 

PANT,  Appt.. 

V. 

HOKE  SMITH.  Secretary  of  the  Interior,  and 
Silos  W.  Lamorenz,  CommissioDer  of  the 
General  Land  Offlce. 

(See  8. 0.  Beportor^ed.  K-88D 

Jiatment  tf  tuU—CommitaiontT  ef  Land  Of- 
fieih-mlmHtution  tfdtfendant 

L  AsultBgahwttheSeerelarvofthelDterltwse^ 
lov  a  maDdatorrlnjoootloo  abates  by  Us  reslsni^ 
Uoo  uf  tbe  ofBoe. 

t,  A  suit  sffOiDSt  tbe  Secretary  of  tb«  Interior  and 
ComminloDOT  of  the  Geoeral  Land  Offloe,  whiob 
aliDi  to  oootnA  tbe  action  of  tbe  Seoretarj  and 
■slo  merely  Imtfdeotal  relief  asalnet  tbe  Commit- 
Btooer,  oaooot  be  maintained  against  tbe  latter 
after  tbe  Secretarr*!  Testsnatlon. 

8,  The  BuooeMor  In  oSoeoanoot  be  substituted  OS 
deteoAut  for  a  Seoretarr  or  tbe  Interior  wbo  re- 
sigtM  Us  offloe  while  a  suit  is  pendinr  aitalnst  htan 
for  a  mandator;  IdJudoUoii  against  exendslnii 
further  Jurlsdlotlon  over  oertato  lands  and  to 
oompel  blm  to  Issue  a  patent  tberef  or. 

[Now  650.] 

^fyiMi  DeemOer  37,  18,  tSBB.  2keid»i  Jan- 
wry  Ut  1SS7. 

APPEAL  from  a  decree  of  the  Court  of  Ap> 
peals  of  the  District  of  ColnmUa  afBrm- 
ing  the  decree  of  the  Supreme  Court  of  that 
District  dismissing  a  suit  in  equity  brought  by 
tbe  Warner  Valley  Stock  Company,  plaintiff, 
against  Hoke  Smfih,  Secretary  of  the  Interior. 
et  al.,  to  resltaio  defendants  from  exetcising 
further  jurisdiction  In  regard  to  certain  lan£ 
and  for  a  mandatory  injunction  to  the  defend- 
ant Smith  to  prepare  for  issuance  to  the  plain- 
tiff of  patents  for  the  land,  etc  Rnertedt  with 
directions  to  dismiss  the  suit. 
See  same  case  below,  24  Wash.  L.  Rep.  898. 
The  facts  are  stated  in  the  opinion., 
Meurt.  Frederic  D.  HeKenney,  Samuel 
F.  Phittipt,  CharUt  A.  CogtweU,  and  Jame»  B. 
MeCrdJi»  for  appellant 

Jfenra.  Housen  CoDrftd*  SoUdlor  Gen- 
eral, Edward  B.  Whitney,  Assistant  Attor- 
ney General.  Jot.  K.  MeCammon,  John  Mvt- 
Ian,  and  JameiBi  Aq^fm  for  appellees. 


Noxm-^  to  when  iaStmMontorettratn  acta  ef 
puUte  offieert  win  be  ffnmfed.  see  note  to  Hiiris- 
stppl  T.  Jobcmn,  18: 437. 

ITbit  patent*  forlarut  mov beast  atUlefor  fratui, 
see  note  to  Xlller  v.  Kerr.  6: 88t. 

to  erronfnmrtievR  and  dcMirlptlont  4n  pof enti 
for  land*,  how  construed,  see  note  to  Watts  v.  Ltnd- 
seT.fi:4S8. 

At  to  pre-emption  rIOhCi,  see  note  to  United 
States  V.  FltageraU,  10: 7& 
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Mr.  Juitlce  Gray  delivered  the  opioioD  of 
the  court: 

This  was  a  Un  in  eqalty,  filed  Jaauary  15. 
1890,  In  the  supreme  court  for  the  District  of 
ColumUa.  hy  a  corporatfon  of  the  state  of 
Oregoo.  against  Hoke  Smith,  Secretary  of  the 
Interior,  and  Silas  W.  Lamoreirx,  Commls- 
sloTiPr  of  the  Gkneral  Land  Office,  both  alleged 
in  'he  btll  to  be  citizens  and  residents  of  the 
Bist.  ict  of  Columbia,  and  to  be  "sued  for  acts 
doue  and  threatened  by  them  in  their  offldal 
capacity  respecllrely. 

29)  •The  prayer  of  the  bill  was  "thatthesaid 
Hoke  Smith,  Secretary  of  the  Interior,  and 
Silas  W.  Lamoreuz,  Cummis^onerof  the  Gen- 
eral Land  Office,  their  subordinates  and  agents, 
may  be  restrained  and  enjoloed  from  assuming 
to  flierdsa  farther  iuriftdl^lon  with  respect  to 
the  dlapodtion  of  Unds  deaerlbed  In  Oregon 
swamp  land  lists  No.  80  and  No.  81,  and  from 
further  trespaasing  upon  yonr  orator's  right  of 
quietposseesion  thereof;  and  that  said  defend- 
ant Hoke  Smith  mar  be  commanded  and  en- 
joined to  prepare  for  Issuance  unto  your 
waior,  in  accordance  with  law,  patents  tor  said 
lands,  and  to  the  end  that  your  orator's  title  to 
said  lands  may  be  qaleted  and  freed  from 
doud;  and  that  such  other  and  farther  relief 
may  be  administered  unto  your  orator  as  the 
peculiar  necessities  and  circumstances  of  the 
case  may  require  and  merit." 

By  the  act  of  Congress  of  September  3S,  1860, 
chap.  84,  entitled  "An  Act  to  Enable  the  Slate 
of  Arkansas  and  Other  States  to  Reclaim  the 
'Swamp  LandsT  within  Their  Limits,"  it  was 
CDECted  that  In  each  state  the  whole  of  the 
"swamp  and  OTerflowed  lands,  made  unfit 
thereby  for  cultivation,  which  shall  remain 
unsold  at  the  passage  of  this  act,  shall  be  and 
the  same  are  nereqr  granted  to  said  state;" 
•nd  that  It  dwuld  be  the  duty  of  the  Secretary 
of  the  Interior,  as  soon  as  might  ht  practicable, 
"to  make  out  as  accurate  list  and  plats  of  the 
lands  described  as  aforesaid,  and  transmit  the 
same  to  the  governor  of  the  state,"  and  at  his 
request, '  'cause  a  patent  to  be  issued  to  the  state 
therefor;  and  on  that  patent  the  fee  Simple  to 
said  lands  shall  vest  In  said  state,  subject  to 
the  disposal  of  the  lerislatarethereof."  9  Stat 
at  L.  619.  And  by  the  act  of  March  13,  1860. 
chap.  5,  the  provisions  of  the  act  of  1850  werp 
extetided  to  the  stale  of  Oregon,  "provided 
that  the  grant  hereby  made  shall  not  Include 
any  lands  which  the  government  of  the  United 
States  may  have  reserved,  sold,  or  disposed  of 
(in  pursuance  of  any  law  heretofore  enacted) 
prior  to  the  confirmation  of  title  to  be  made 
under  the  authority  .of  the  said  act"  19  Stat, 
at  L.  8. 

The  leading  facts  altered  in  the  hill  were  as 
follows:  The  lands  in  question  were  sold  and 
conveyed  by  the  state  of  Oregon  in  1888  and 
30]  1884,  and  passed  by  mesne  ctuiTeyaoces  *to 
the  plaintiff  on  January  15,  1898,  in  considera- 
tion of  the  payment  by  It  of  the  sum  of  $10,000. 
In  lEKtS,  these  lands,  having  previously  been  se- 
lected by  the  state  as  swamp  and  overflowed 
lands  under  the  act  of  1800,  were  certified  by 
the  surveyor  .general  of  the  United  Slates  for 
Oregon  to  the  Commissioner  of  the  General 
Land  Office.  The  Commissioner,  In  March 
and  Apill,  1892,  prepared  lisla.  numbered  80 
and  81,  of  these  Unds  as  swamp  and  over- 
CBS 
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flowed  lands,  and  submitted  them  to  John  W. 
Nohle,  then  Secretary  of  the  Interior,  for  bla 
approval.  He  approved  both  lists  on  April  9 
and  December  8,  1802,  respectively,  "subject 
to  any  valid  adverse  rights  that  may  exist  to' 
the  tracts  of  land  therem  described;'**  and  hia 
approvals  were  noted  upon  the  records  of  the 
General  Land  Office,  and  a  certified  copy  of 
the  first  list  was  forwarded  to  the  governor  of 
Oregon,  who  letter  dated  Hay  19,  1899,  re- 
quested that  a  patent  of  the  lands  In  that  list 
be  Issued  to  the  state.  Upon  a  peCitiOD  filed 
December  90,  1899,  by  settlers  upon  the  lands, 
claiming  that  they  were  not  swamp  and  over- 
flowed lands  at  the  date  of  the  act  of  1860,  Sec- 
retary Noble,  on  March  2,  1898,  notwithatand- 
Ing  the  plalptiffa  protest  against  his  juriadlo- 
tion  to  do  so,  made  an  oSAct  revoking  and 
canceline  hlsapproTab  of  the  lists,  and  direct- 
ing the  Commissioner  to  take  proper  steps  to 
make  the  revocation  and  cancelation  formally 
effective.  On  December  IS,  1808,  his  soe- 
ceesor,  the  defendant  Hoke  Smith,  decided  that 
these  lands  wen  not  swamp  and  overflowed 
lands,  and  that  the  state  had  no  claim  to  them  as 
such,  and  therefore  directed  the  Commlasimier 
to  "cause  all  decisions  recommending  or  hold- 
log  for  cancelation  entriea  or  declaratory  i(at»' 
ments,  upon  the  gzonnd  that  the  lands  In  coo- 
test  wne  granted  to  the  state  of  Oregon  as 
swamp  and  overflowed  lands  by  the  act  of 
Mareh  12,  1860.  to  be  set  aside  and  annulled, 
and  the  cases  reinstated;  and  all  contesu  based 
upon  said  ground  alone  to  be  dismissed."  17 
U.  S.  Land  Dec  671.  On  October  10.  1894,  a 
motion  of  the  plaintiff  for  a  review  of  tbat  de- 
cision was  overruled  by  the  Secretary;  and  on 
January  6. 1895,  bis  decision  was  promulgated 
by  a  letter  from  tbe  Commissioner  to  the  local 
land  officers  in  Or^on. 

*The  principal  contention  In  support  of  [31 
the  bill  was  that  by  the  actt  of  Congress  of  1800 
and  1860  the  title  to  all  tbe  swamp  and  over- 
flowed lands  within  the  state  of  Oregoo,  not 
reserved,  sold,  or  disposed  of  prior  to  the  con- 
firmation of  tide  under  those  acts,  passed  to 
and  became  vested  In  the  state,  subject  only  to 
the  Identiflcatton  by  the  Secretary  of  the  In- 
terior of  the  specific  lands  as  "swamp  and 
overflowed  lands,  made  unfit  thereby  for  cnlti- 
vatlon,"  within  the  meaning  of  those  acts;  that 
upon  such  Identification,  evidenced  by  the 
making  out  of  accurate  lists  and  plats  of  such 
lands,  and  tbe  transmisrion  thereof  to  tbe  gov- 
ernor of  Oregon,  the  title  became  absolute  in 
the  state  by  relation  as  of  March  19,  I860  and 
could  not  be  devested  by  any  suhsequeat  ac- 
tion of  the  Secretary;  and  that  tbe  duty  im- , 
posed  upon  him  to  cause  patents  of  lands  sol 
idenUQed  and  listed  to  be  Issued  to  tbe  state 
upon  the  request  of  the  governor  was  but  min- 
isterial. 

A  general  demurrer  to  the  bill  was  sustained, 
and  a  decree  renders!  thereon  for  the  defend- 
ants 1^  the  supreme  court  of  the  District  of 
Columbia;  and  that  decree  was  affirmed  by  the 
court  of  appeals  of  the  District  of  Columbia 
on  June  11. 1896,  upon  the  ground  that  the 
whole  subject  remained  under  the  control  of 
the  Secretary  of  the  Interior  until  the  execu- 
tion of  the  patent  94  Wash.  L.  Bep.  899. 

The  plaintiff  toA  an  appeal  to  this  court; 
and  pending  this  ftppesl  tha  defendant,  Hoko 
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Smith,  00  September  1, 18M,  mlgned  the  office 
of  Secretary  of  tbe  Xoterior. 

That  a  petiti^  for  a  writ  of  mandamus  to  a 
pabltc  officer  of  tbe  United  States  abates  bj  bU 
resignation  of  his  office  baa  been  determined 
a  series  of  aolfonn  decisloos  of  this  court, 
and  has  for  nan  been  considered  h  k  well 
settled  that  n  many  of  the  cases  do  opinion 
has  been  filed  and  do  official  report  paMtshed. 
Cox  w.  United  Statet.  76  U.  8.  9  Wall.  208. 
818  [19:  679,  6841;  United  StaiM  t.  Boufwetl, 
8417.  8.  17  Wall.  60i  609  [31:731,7^0]:  Leat 
enwrth  Count}/  r«mra.  v.  aeOme,  M  U.  a  634, 
CM  [86: 883, 8851;  United  Stata  ^.Schurt,  103 
V.  S.  878,  408  [36: 167.  9301;  Thompaon  t. 
UniledStatee,  108  U.  B.  480, 484  136: 531.6381; 
United  8tate$,  Warden,  t.  Chancer,  133  0.  8. 
648  [80:  1344];  United  Btatee  IntenaUoncA 
Contraeting  Cb.  v.  ZoawfU,  ISO  D.  S.  808,  806 
[80: 160,  ife]. 

Tbe  reasoDR  for  this  conclusion,  as  stated  by 
32]  Hr.  Justice  *8trong,  dellTerlne  tbe  unanl- 
mooB  Jodgtoent  of  tbe  court  in  the  leading  case 
of  United  etatett.  BoutweU,  which  was  a  peti- 
tion by  tbe  owner  of  an  order  upon  tbe  Treas- 
ury of  tbe  United  8tate«  for  a  writ  of  manda- 
mas  to  tbe  Secretary  of  tbe  Treasury  to  pay  it. 
were  as  follows:  "The  office  of  a  writ  of 
mandamus  is'  to  compel  tbe  performance  of  a 
dii^  zeatlDg  apmi  the  person  to  whom  the  writ 
Is  sent.  .  .  .  If  be  be  an  officer,  and  tbe 
duty  be  an  official  one,  still  the  writ  Is  aimed 
ezcluslTelT  against  blm  as  a  person,  and  be 
can  only  be  punished  for  disobedieDce.  Tbe 
writ  does  not  reach  the  office.  It  cannot  be 
directed  to  it.  It  is  therefore  in  substance  a 
personal  action,  and  It  rests  npon  the  averred 
and  assumed  fact  that  tbe  defendant  has  neg- 
lected or  refused  to  perform  a  personal  duty, 
to  the  performance  of  which  by  bim  tbe  relator 
bas  a  clear  right.  Hence  It  ia  an  imperatlre 
vule  thai,  previous  to  making  applIcaiiOD  for  a 
writ  to  command  the  perfonnaoce  of  any  par- 
ticular act,  an  eipress  and  distinct  demand  or 
request  to  perform  it  must  have  been  made  by 
tbe  relator  or  prosecutor  upon  the  defendant; 
and  it  must  appear  that  he  refused  to  comply 
with  such  demand,  either  In  direct  terms,  or  by 
conduct  from  which  a  refusal  can  be  codcIu- 
aively  inferred.  Thus  it  is  tbe  persona)  default 
of  the  defendant  that  warrants  Impft  ration  of 
the  writ;  and  if  a  peremptory  mandamus  be 
awarded  the  costs  must  nil  upon  the  defend- 
ant It  necessarily  follows  from  ibis,  that  on 
the  death  or  retirement  from  office  of  the  orici- 
nal  defeodaot,  tbe  writ  must  abate,  In  the 
absence  of  any  statutory  provision  to  the  con- 
trary.  When  the  personal  duty  exists  only  so 
long  as  tbe  office  is  held,  the  court  cannot  com- 
pel tbe  defendant  to  perform  It  aft«r  his  power 
to  perform  has  ceased.  And  if  a  successor  In 
office  may  be  substituted,  he  may  be  mulcted 
in  costs  for  the  fault  of  bis  predecessor,  with- 
out any  delinquency  of  his  own.  Besides, 
were  a  demand  made  tipon  him,  he  might  dis- 
charge Uie  duty,  and  render  the  Interposition 
of  tbe  court  unnecessary.  A.t  all  events,  he  Is 
not  In  privity  with  his  predecessor,  much  less 
Is  he  bis  loedecessor's  personal  representa- 
tive."  84  U.  8.  17  Wall.  607,  608  [21:  723]. 

Thecaseof  a  public  offlcerof  tbe  United  States 
33]  differs  in  *tbis  respect  from  that  of  a  mu- 
nicipal board,  which  is  a  coollnuing  corpora- 
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tloo  (altboogh  its  IndlTidnal  members  may  be 

changed)  and  to  wblcb  In  Its  corporate  capacity 
a  writ  of  mandamus  may  be  directed.  As  waa 
Raid,  in  TAaienviorth  OounUt  Oomn.  v.  Seltew^ 
by  Chief  Justice  Walle:  "One  of  tbe  objects 
in  creating  such  corporatl<»M,  capable  of  suing 
and  bting  sued,  and  having  perpetual  soccei- 
sion,ta  uat  the  Terr  Inconveolenoe  which 
manifested  Itself  In  United  States  v.  BoutwM 
84  U.  8.  17  Wall.  604  [31:  731],  may  be 
avoided."  99  U.  8.  697  [30  :  885J.  And  In 
Tkompton  v.  United  States,  Mr.  Justice  Brad- 
ley said:  '*Tbe  cases  In  which  it  baa  been  beld 
by  this  court  that  an  abatement  taltes  place  by 
the  expiration  of  the  term  of  office  have  been 
those  of  officers  of  tbe  government,  whose  al- 
leged delinquency  was  penonal,  and  did  not 
Involve  any  charge  against  the  eoTemment 
whose  officers  they  were.  A  proceedloe  against 
tbe  government  would  not  He."  lOS  tf.  8. 484, 
485  T36:  638]. 

The  main  object  of  the  present  bill  was  to 
compel  the  defendant  Hoke  Smith,  as  Secre- 
tary of  tbe  laldrior,  to  prepare  patents  to  b« 
Issued  to  plaintiff  for  the  lands  in  question. 
Tbe  mandatory  injunction  prayed  for  waa  in 
effect  equivalent  to  a  writ  of  roandAmtis  to 
him.  Tne  reasons  for  bolding  a  suit,  wbicb 
has  this  object,  to  have  abated,  as  to  him,  by 
bis  resignallon,  are  aa  applicaUe  to  this  bill  In 
equity,  aa  to  a  petition  for  a  writ  of  manda- 
mus at  common  law.  Consequently,  aa  against 
the  defendant  Hoke  8mith,  this  suit  must  be 
held  to  have  abated  by  his  resignation  of  tbe 
office  of  Secretary  of  the  Interior. 

It  appears  to  us  to  be  equally  dear  that  the 
suit  cannot  be  maintained  against  tbe  Commit- 
sioner  of  tbe  Qeneral  Land  Office  alone. 

By  tbe  Revised  Statutes  of  tbe  United  States, 
tbe  Secretary  of  tbe  Interior  "Is  charged  with 
the  supervidon  of  public  business  relating  to," 
amone  other  things,  "the  publlclands,  includ- 
ing mToes."  The  Commissioner  of  tbe  Gen- 
eral Land  Office  is  to  "perform,  under  tbe  di- 
rection of  the  Secretanr  of  the  Interior,  all 
executive  duties  apperiainlng  to  tbe  surveying 
and  sale  of  the  public  lands  of  tbe  United 
Slates,  or  In  any  wise  respecting  such  public 
lands,  and  also  such  as  relate  *to  private  [34 
claims  of  land,  and  the  issuing  of  patents  for  all 
grants  of  land  under  tbe  auiborlty  of  thegov- 
emmcnl;"  and  likewise,  "under  the  direction 
of  tbe  Secretary  of  tbe  Interior,  Is  authorized 
to  enforce  and  carry  into  execution,  by  appro- 
priate regulations,"  every  part  of  the  provi- 
sions of  title  83  of  the  Revised  Statutes,  relat- 
ing to  public  lands,  not  otherwise  specially 
provided  for.  U.  S.  Rev.  Stat.  441,453. 
3478.  The  phrase  "under  the  direction  of  tbe 
Secretary  of  the  Interior,"  thus  used  in  these 
statutes,  as  was  ssld  by  Hr.  Justice  Lamar, 
speaking  for  this  court,  "Is  not  meaningless, 
but  was  intended  aa  an  expression  in  general 
terms  of  tbe  power  of  the  Secretary  to  super- 
vise and  control  the  extensive  operations  of  the 
Land  Department,  of  wbicb  be  istbe  bead.  It 
means  that.  In  tbe  tmpcnant  matters  relating 
to  tbe  sale  and  dlspoMtlon  of  the  public  do- 
main, the  surveying  of  private  land  claims  and 
the  issuing  of  patents  thereon,  and  tbe  admin- 
istration of  the  trusts  devolving  upon  tbe  gov- 
ernment by  reason  of  tbe  laws  of  Congress  or 
under  treaty  stipulations,  reapeoting  the  pub- 
OS* 
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lie  doniKlii,  tbe  Secretair  of  the  Interior  la  the 
•upeiTldDg  agent  of  tu  government  to  do 
Junloe  to  ul  ciaimints  and  preserve  the  rights 
of  the  people  of  the  United  States."  Knight 
T.  Uitiied  Land  Auo.  142  U.  8.  161,  177,  178 
[86:  974,  979,  9801;  Ordiard  t.  Alexaiider,  167 
U.  S.  872  [89:  788]. 

Tbe  present  suit  was  arovedly  brongbt 
against  Smith  as  Secretary  and  Lamoreuz  as 
Commisdoner  for  acts  done  and  threatened 
br  them  in  their  offlctal  characters  respectfrely. 
The  prayer  of  the  bill  was  for  an  injunction 
agalDst  both  of  them  from  assuming  to  exer- 
cue  further  jurisdiction  with  respect  to  the 
dlsp<sition  of  the  lands  In  question,  and  from 
further  trespassing  upon  the  ptBintlfl*B  light  of 
quiet  possession  thereof:  and  that  the  defend- 
ant Smitli  be  commanded  to  preMte  patents 
therefor  to  be  Issued  to  the  plaintUf.  In  aoconl- 
ance  with  law,  and  to  tbe  end  that  the  plaln- 
tifTs  title  might  be  quieted  and  freed  from 
cloud:  and  for  further  relief. 

The  purpose  of  the  bill  was  to  control  tbe 
action  of  the  Secretary  of  the  Interior;  tbe 
principal  relief  sought  was  against  him;  and 
the  relief  asked  against  the  CommlBstoner  of 
tbeOeneral  Land  Office  was  only  Incidental, and 
35]  by  way  *of  restralniDg  him  from  execut- 
ing the  orders  of  his  official  bead.  To  maintain 
Bucb  ablll  against  tbe  Biibordinatpofncer  alone, 
without  joloing  bis  superior  whose  acts  are 
alleged  to  have  been  unlawful,  would  be  con- 
trary to  scitli-d  rules  of  equity  pleading.  8 
Calvert,  Parties  (2d  ed.)  cbap.  18. 

Tbia  is  well  exemplified  by  a  decision  of 
Lord  CbanceDor  Hardwicke.  Under  acts  of 
Parliament  appointing  comroissioDere  to  build 
fifty  new  churches. ' appropriating  money  to 
support  the  ministers,  and  providing  Uiat  tbe 
moneys  appropriated  should  be  paid  to  a  treas- 
urer, not  one -of  the  commissioners,  but  ap> 
pointed  by  tbe  Crown,  and  should  be  him 
disbursed  and  applied  according  to  orders  of 
(be  commiaM oners.  Lord  Hardwicke  held  that 
a  bill  by  a  minister  of  one  of  the  cburcbes  to 
recover  bis  stipend,  and  to  have  a  fund  in  the 
treasurer's  bands  Invested  as  required  by  tbe 
acts,  could  not  be  maintained  against  the  treas- 
urer alone,  without  jofnlng  any  of  the  commis- 
sioners; and  suid:  ''This  is  one  of  tbe  moat  ex- 
traordinary bills  I  ever  remember;  and  there 
is  no  foundation  for  relief  either  in  law  or 
equity.  It  i»  brought  a^inst  Mr.  Blackerby, 
wbo  IS  nothing  but  an  officer  under  the  com- 
missioners for  building  the  fifty  new  churches. 
It  would  he  absurd  If  a  bill  should  lie  against 
a  perflon  who  is  only  an  officer  and  subordinate 
to  others,  and  has  no  directory  power.  ...  I 
should  tbink  tbe  commissioners  only,  and  not 
tbe  treasurer,  ought  to  have  been  parlies,  for 
it  is  al>surd  to  make  a  person  who  acts  minis- 
terially the  sole  party.'^  Vernon  t.  Bhekgrbji, 
Z  Atk.  144,  146,  Barn.  Ch.  877. 

This  biil  cannot  be  amended  by  making  the 
present  Secretary  of  tbe  Interior  a  defendant, 
because  he  was  not  in  office  before  the  bill  was 
filed,  and  had  no  part  In  tbedolDgs  oomplalned 
of. 

As  against  the  Commissioner  of  the  General 
Land  Office,  tbe  bill  does  not  strictly  abate,  as 
upon  the  disappearance,  by  death  or  resigna- 
tion, of  the  sole  defendant  In  an  action  the 
cause  of  which  does  not  surrlTe  acaiost  xepra- 
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sentatlvea  or  sacceseors.  But  the  bill  cannot 
be  maintained  against  tbe  Commts^ono',  be- 
cauee  it  shows  no  ground  for  relief  against  Um 
alone,  and  the  Secretary  of  the  Int^or  Is  not 
and  cannot  now  be  made  a  party, 

*The  objection  that  the  bill  cannot  be  [36 
maintained  aeainst  the  Commissioner  alone  be- 
ing decisive  of  lhecase,lt  would  be  Inappropriate 
to  express  an  opinion  upon  any  of  tne  graver 
ouestions,  fully  ai:gued  at  thebar.toucblngtlia 
jurisdiction  of  the  court,  and  the  merits  tb« 
bill;  or  to  leave  tbe  record  loioeh  aabapeasto 
appear  to  forecloseany  of  those  questions.  It  la 
therefore  ordered  that  the  decree  be  reierted, 
and  the  case  remanded,  with  directions  to  dis- 
miss tbe  UU,  wIUi  oolta,  for  mmt  of  proper 
parties. 

Mr.  Joitloe  Biwwer  and  Mr.  Jostloa 
Brown  concurred  in  the  result 


ENOCH  W.  AGNEW,  Plff.  in  Bit.» 

V. 

VmTED  STATSa 

(Bes  8.  a  Beporter**  ed.  «m) 

FUa  in  abatement — auigning  grovnds— invalid 
exception — commercial  rating— tettimonj/  ef 
enthier— opinion  of  vUnea^pnmer  inetruc- 
tion—rtfv$al  to  in^r-jet  —falte  entry  on 
boela  iff  a  bank—preaumption  aeulpalorp 
iMtrveUon—d^firawling  a  bank, 

"L  A  plea  in  abatement  allefftog  Irregularities  Id 
dmwlDg  grand  Jurors,  filed  two  weeks  afier  the 
ooutt  opened  andflvedaTsaftertbeJndtetmeDS 
was  returned.  Is  too  late  when  It  does  not  allege 
may  reason  for  tbe  delaj. 

i.  Buob  idea  Is  fatally  defective  when,  altboogfa 
It  states  tliat  tbe  drawing  tended  to  defendant's 
InJuTj-  and  prejudioei  no  gronnda  are  asrigned 
for  such  ooaotuilon,  and  tbe  reoord  does  noS 
Bbow  aojr. 

S.  An  exception  to  tbe  permission  to  a  juryman  to 
take  notes  of  tbe  evidence  bas  nottalog  to  rest  on 
where  the  record  does  not  diow  that  any  notes 
were  taken. 

4.  ^e  oommerolal  rating  of  defendaot  is  not  evk 
denoe  of  bis  aotual  flnanolal  oondttUm.  nor  of 
what  be  knew  or  believed  It  to  t>eh 

&  On  tbe  trial  of  tbe  president  of  a  bank  for  orln^ 
inal  mlsappUcatloa  of  Its  funds,  tbe  testtmonr  of 
Its  easbler-a  witness  for  defendant— as  to  why  ha 
resigned  such  position.  Is  admlssltfle  on  bis  erow 
examination. 

8,  The  opinion  of  a  witness  as  to  tbe  respoDSibittty 
of  the  president  of  a  Iiank  Is  not  admlsslUe  on 
the  question  of  the  latter^  fkaud  laotitamtng 
credit  upon  a  guarantee  and  knowledge  of  hM 
own  responslbUtcy. 

7.  An  Instruction  tbatlf  defendant  placed  on  tba 
books  of  the  tiank  to  his  own  oiedltand  at  ao  ex- 
airgerated  value  that  wldeh  was  wortUeasoroC 
little  value,  tbe  Intent  to  defraud  Is  to  be  tnf^ 
red,  and  evidence  to  do  away  wltta  that  preaump- 
tloo  must  satiBfy  tbe  Jury  tKyond  areasoDRble 

Nora.— As  to  obieeHon*  to  grand  JuroTB,  when  and 
Ttoui  taken,  see  note  to  Untied  States  v.  oiale,  27: 80. 

Evidence  of  Gontradiotorv  statements  made  by  wtt- 
nessei  to  impeach;  in  TtQord  to  what  faett  inqutnd 
of  on  oross-ecamtnotfon  the  wttnesi  aiov  be  contra 
dlot«((,-see  note  to  BlUoott  t.  Pearl,  9:  m. 
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doabt,  li  not  imjadtotel  •rror,  when  the  Jury 
an  furtker  liutnMt«d  that  thapremnnptioa  of 
hinooMoe  mnalm  until  fbej  an  ntMM  berond 
«  reoaonabla  doubt  of  bta  fullt  and  lot«Dt  to  de- 
fraud. 

H  It  li  not  fliTor  to  retnM  to  glva  an  InatrnotloD 
irttloh  haabeeneorarwlbraaonwitliiitnMtMMi 
alraadr  gtnu. 

%  Ad  lnatrucUoD  that  a  talae  entry  mentioned  In 
n.  8.  Bar.  StaC.  1 520B,  lacludee  an  eotry  loten- 
tfamallr  made  to  lepreaeot  what  i»  not  true,  and 
that  the  enttr  fn  the  book!  of  a  bank  of  a  deposit 
dip  eontalnlDfr  a  falM  atBtenMnt  la  a  laiie  antzr, 
lanotarroaeous. 

Ul  An  InatniotlOD  that  the  Intent  ta  to  be  pre* 
aumed  from  the  act,  and  thatU  defendaDtem- 
biaalod  tnnda  (rf  the  bank  ao  aa  to  radooa  Ita 
capital  or  Mawn  or  daatror  Ita  aUUtr  to  meetita 
comreanenis  the  Intent  to  injure  and  detraod  It 
aaar  be  preanmed.  la  unezoeptlonable. 

U.  ArefoMltoclveaoezoulpatorriDetniottoolt 
not  «-ror,  where  the  attempted  explanation  oo 
whiob  It  li  baaed  la  entlrelr  unaaUafactorr. 

UL  Where  the  preatdeot  of  a  bank  plaoedonlta 
booka  to  hit  own  credit  at  their  face  value  bonda 
known  to  him  to  be  worthleaa  or  of  amall  value, 
without  authorltrof  the  directors  or  stock  hold- 
an,  the  fact  that  be  (tave  a  guarantee  of  payoieDt 
f>f  the  bonds  on  demand  does  not  relieve  him 
from  ilabllttr  for  an  intmttoderraud  the  tnnk  br 
mtaapplyins  Ita  moners.  althouah  at  the  time  be 
wsB  solveotand  Intended  to  pay  hiaeiMraotceon 
demand. 

[No.  447.] 

eubmitta  Sinmber  2S,  189$.  Deeided  Jtmv- 
ary  11,  1897. 

IN  ERROK  to  tbe  Clrcuft  Court  of  the 
Uoltetl  Btates  for  tbe  SoulLcm  District  of 
Florida  to  review  a  Judgment  convicting 
Eoocb  W.  Afrnew  of  a  violation  of  U.  8.  Rev. 
Slat.  A  6208,  for  wilfully  misapplvingmoDeyB, 
etc..  of  tbe  Firat  National  Hank  of  Ocala, 
Florida,  wlifk  pxestdeot  of  that  bank.  Af- 

Btatement  bj  Mr.  Chief  Justice  Fallen 
Plaintiff  in  error  was  indicted  in  the  United 
Statca  circuit  court  for  the  southern  district 
of  Florida  for  violation  of  U.  8.  Rev.  8ml 
S  S309,  which  is  aa  folluws: 
88]  **Sec.  6309.  Every  pivsldeDt.  director, 
cashier,  teller,  clerk,  or  agent  of  any  8880018* 
tlon,  who  embezzles,  abstracts,  or  wilfully 
misapplies  any  of  the  moneys,  ftuds,  or  cred- 
its of  tbe  association ;  or  who,  without  au- 
thority from  the  directors,  issues  or  puts  io 
circulatloa  any  of  the  notes  of  the  asaocla- 
tioD ;  or  who,  without  such  authority.  Issues 
tst  puts  forth  any  certificate  <tf  deposit,  draws 
any  order  or  bill  of  exchange,  makes  any  ac- 
ceptance,  assigns  any  note,  bond,  draft,  bill 
of  exchange,  mortgage,  Judgment,  or  decree ; 
or  who  makes  any  false  entry  in  any  boolc, 
report,  or  statement  of  the  associatioa,  with 
Intent,  In  either  case,  to  Injure  or  defraud  the 
UBOciation  or  any  other  company,  body  po- 
litic at  corporate,  or  any  Inalvldaal  person,  ' 
or  to  deceive  any  officer  of  the  association, 
or  any  agent  appointed  to  examine  the  affairs 
of  any  sucli  association  ;  and  every  person  who 
with  like  intent  aids  or  abets  any  officer,  ' 
clerk,  or  agent  In  any  violation  of  this  sec- 
tion, shall  be  deemed  guilty  of  a  mlsde' 
meanor.  and  shall  be  imprisoned  not  leas  than 
five  yeara  nor  more  than  ten.*  i 
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The  iodictnient  otmtalned  eight  counts, 
'  charging  that  Agnew,  being  president  of  the 
'  First  National  Bank  of  Oeala,  Florida,  an- 
lawfuUj  misapplied  tbe  moneys,  funds,  and 
credits  of  the  bank,  with  Intent  to  ocmvert 
them  to  hfs  own  use,  and  to  injure  and  de- 
fraud tbe  bank,  by  causing  a  clieck  for  |8,- 
400  belonging  to  tbe  bank  to  be  entered  as  a 
credit  on  bis  personal  account  with  the  banh, 
his  'account  at  the  time  being  largely  over- 
drawn, and  he  being  largely  Indebted  to  it ; 
that  he  caused  a  false  entry  of  tS,  400  to  be 
made  to  his  credit  on  the  books  of  the  bank 
by  means  of  a  false  deposit  slip  which  he 
caused  to  be  made  in  his  own  favor,  with  the 
intent  on  his  part  to  injure  and  defraud  the 
association  ;  that  be  embezzled  and  converted 
to  hia  own  use,  with  the  Intent  to  Injure  and 
defraud  the  associations,  moneys,  and  assets 
thereof  to  the  amount  of  $8,600;  that  be  tin- 
lawfully  misapplied  the  moneya,  funda,  and 
credits  of  the  association,  with  intent  to  con- 
vert them  to  his  own  use.  and  with  intent  to 
injure  and  defraud  the  association.  In  this, 
that  he  purchased  for  the  bank  certain  bonds 
of  the  par  value  of  $0,000,  of  the  Globe  Phos- 
phate Mining  A  Manufacturing  Company, 
paying  for  them  tbe  *attm  of  $8,600,  and,  [89 
without  the  knowledge  and  consent  of  the 
banking  association,  placed  the  bonds  among 
ita  assets,  and  caused  them  to  be  credited  to 
hia  personal  account  on  the  books  of  the  bank 
at  tbe  sum  of  $5,000.  knowing  the  bonds  to  be 
entirely  worthless  and  of  nooommercisi  val- 
ue, and  thus  wilfully  misapplied  tbe  moneys, 
funds,  and  credits  o't  the  bank  to  the  amount 
of  $8,600,  and  converted  the  same  to  his 
own  use ;  tliHt  be  feloniously  emliezzled  and 
converted  to  his  own  use  $7,500  of  the  mon- 
eys, funds,  and  credits  of  the  bank  with  in- 
tent to  injure  and  defraud  ft ;  that  he  unlaw- 
fully and  wilfully  misapplied  the  moneys, 
funds,  and  credits  of  the  bank,  with  Intent 
to  convert  the  same  to  his  own  use  and  to  in- 
jure and  defraud  the  bank  by  purcbaalog, 
acting  ostensibly  for  It,  certain  bonds  of  t£e 
Qlobe  Pliosphate  Mining  Manufacturing 
Company  of  the  par  value  of  $10,000,  for 
$8,500,  and.  without  the  knowledge  and  con- 
sent of  the  bank,  placing  said  bonds  among 
tbe  assets  of  the  bank  aa  a  part  thereof,  and 
causing  the  sum  of  $10,000  to  be  credited  to 
his  own  personal  account  on  tbe  books  of  the 
bank,  he  then  and  there  well  knowing  that 
the  bonds  were  worthless  and  of  no  com- 
mercial value,  and  thus  wilfully  misupply- 
ing  and  converting  to  his  own  use  $7,600  tA 
the  moneys,  funds,  snd  credits  of  the  associa- 
tion ;  that  he  embezzled  and  converted  to  his 
own  use,  with  Intent  to  Injure  and  defraud  the 
association,  $7,500  of  tbe  bank's  moneys  and 
assets;  tliat  he  unlawfully  and  wilfully  mis- 
applied tlie  moneys,  funds,  sod  credits  of  the 
bank,  with  intent  to  convert  the  same  to  hia 
own  use  and  to  Injure  and  defraud  the  l>ank,by 
purchasing  $10,000  of  the  Globe  Pboaphate 
Mining  &  Manufacturing  Company's  bonds 
for  $2,500,  placing  tliem,  without  the  knowl- 
edge and  cousentof  the  association, among  the 
assets  of  the  association  at  $10,000,  and  caus- 
ing the  sum  of  $10,000  to  be  placed  to  bis 
personal  credit  on  the  books  of  the  associa- 
tion, knowing  said  bMida  to  be  worthless  and 
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of  00  eomtn«rc!a1  Talue,  thus  wilfully  mtt- 
applriDK  and  coDTcrting  to  lifi  owa  use  |7.- 
000  of  the  moneys,  fun<la.  and  ondits  of  the 
bank  with  the  aforesaid  loreiit. 

The  Indictment  was  retiirncd  December  18. 
40]  and  plaintiff  la  *error  was  atraigned 
December  17,  ISOA,  and  filed  a  pleft  In  awte- 
■neoC  ai  (ollowa ; 

"And  the  lald  Enoch  W.  Agnew  Id  hU 
OWD  proper  person  conies  into  court  here,  and, 
having  beard  the  said  indictment  read,  aaya 
that  the  grand  Jury  which  found  aald  Indict- 
ment was  an  Illegal  grand  jury  in  this,  that 
after  sixteen  had  failed  to  attend  upon  the 
regular  venire  the  court  ordered  tb^t  a  special 
venire  issue  for  tan  grand  Jnrm  to  be  drawn 
according  to  law;  said  grand  Jurors  so  or- 
dered by  the  court  were  directed  to  be  taken 
from  the  county  of  Duval ;  that  the  clerk  and 
marshal  In  drawing  said  venire,  whenever  a 
name  was  legally  drawn  from  the  box,  if  said 
party  so  drawn  was  not  from  the  county  of 
DoTal,  laid  aside  aaid  name  and  continued 
drawing  until  ten  names  from  the  county  of 
Duval  were  obtained,  and  which  illegal 
drawing  of  said  venire  tended  to  the  prejudice 
of  this  defendant,  and  the  court,  on  excusing 
three  returned  on  the  second  venire,  ordered 
that  four  nameq  be  drawn  for  jurors  to  com- 
plete the  panel ;  that  aald  juron  were  ordered 
to  be  drawn  from  the  box,  and  the  c\«A  and 
marshal  drawing  the  same  were  ordered  to 
take  those  that  were  from  Duval  county  as 
they  came  from  the  box,  and  the  said  clerk 
and  marshal,  as  the  names  were  drawn,  re- 
jected and  did  not  place  on  the  venire  satd 
names  so  drawn,  but  rejected  and  laid  them 
aside  until  names  came  out  of  the  box  of  par- 
ties resident  of  Duval  county,  which  draw- 
ing was  illeeal  and  tended  to  the  prejudice 
of  the  dofendant;  and,  upon  said  venire  be- 
ing returned  showing  A.  K.  Leon  and  Julius 
Kaufman  summoned  and  Alex.  Sabel  and 
Prank  Robinson  not  found,  the  court  ordered 
that  four  names  be  drawn  from  the  box  and 
in  said  order  directed  that  said  four  names 
should  be  taken  from  the  county  of  Duval ; 
that  the  satd  United  States  marshal  and  clerk, 
in  obedience  to  said  order,  drew  from  the  box 
more  than  four  names,  and  where  the  names 
were  of  persona  not  resident  of  Duval  county 
rejected  and  laid  them  aside  and  continued 
drawing  until  Dennla  A.  Andreu,  Benjamin 
F.  Hanier,  JohnL.  Marvin,  and  Samuel  Mor- 
ris weredrawn,  andsoJobnL.  Marvin,  Jnbn 
E.  Onley,  Z.  L.  Anderson,  Charles  B.  Bell, 
41]  W.  G.  Candlish.  A.  R.  Paxon.  •and 
Dennis  A.  Andreu  were  drawn  illegally  by 
aald  marshal  and  clerk  and  not  in  accordance 
with  the  statute  of  the  United  States  to  aucb 
case  made  and  provided,  which  requires  that 
where  less  than  sixteen  attend  the  court  shall 
order  the  marshal  to  summon  from  the  body 
of  the  district,  and  not  from  the  bystanders, 
a  sufficleot  number  of  persons  to  complete  the 
grand  jury.  And  so  the  names  of  many  per- 
sons wno  wen  duly  drawn  from  the  jury  box 
were  not  placed  unon  the  venire,  but  were. 
In  the  pursuance  of  the  aforesaid  orders,  after 
being  drawn  from  the  box,  rejected  and  laid 
aside  by  the  clerk  and  marshal  drawing  the 
same  for  the  purpose  of  completing  the  grand 
Jury  from  the  residents  <^  the  county  of  Du* 
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val ;  and  the  defendant  says  that  be  was  ea* 

titled  to  have  the  said  grand  juiy  oompletod 
according  to  law ;  and  the  said  grand  Jury 
so  Impaneled  and  sworn  as  aforesaid  was 
not  drawn  and  impaneled  in  accordance  with 
the  statutes  of  the  United  States  providfnc 
for  the  drawing  and  impaneling  of  grand 
juriea,  but  was  Illegal ;  and  this  defendant 
says  that  such  drawuig  tended  to  his  injury 
and  prejudice. 

"  Wherefore  he  pn^  jndgment  of  the  aald 
indictment,  and  that  the  sanw  may  be 
quashed.* 

To  this  plea  the  United  States  filed  a  de- 
murrer, and  Issue  being  Joined  thereon  the 
court,  after  argument,  neid  the  plea  Insuffl- 
clent,  to  which  plaintiff  In  error  exoepted 
and  pleaded  not  guilty.  The  cause  was  set 
for  trial  on  January  8,  on  which  day  a  jury 
was  Impaneled,  the  trial  proceeded  with, 
and  a  verdict  t>t  guilty  returned  January  7. 
Motions  for  new  trial  and  in  arrest  of  Judg- 
ment were  submitted  aod  denied,  aod  sen* 
teoce  thereupon  pronounced  sod  the  eauaa 
brought  here  on  writ  of  error, 

Jfr.  Eleaaor  K.  Foster  for  plaintiff  in 
error. 

Mr.  RolasM  Conrad*  Solicitor  Oeoeral, 
for  defendant  in  error, 

Mr.  Chief  Justice  Fuller  delivered  the 

opinion  of  the  court; 

'Nineteen  errors  were  asslgned.of  whlcb[4S} 
the  8d,  5th,  9th,  and  14th  were  abandoned, 
and  the  6th  and  7th,  t^e  12th,  iftth,  and  17tb, 
and  the  Uth  and  ISth  were  argued  hj  coun- 
sel for  plaintiff  In  error  togetlier.  we  will 
examine  these  alleged  errors  In  their  order. 

1.  That  the  oourt  erred. In  sustaining  tiie 
demurrer  to  defendant's  plea  in  abatement. 

U.  8.  Bev.  Stat,  g  803.  is  as  follows: 
"Jurors  shall  be  returned  from  such  parte 
of  the  district,  from  time  to  time,  as  the 
court  shall  direct,  so  as  to  be  most  favorable 
to  an  impartial  trial,  and  so  as  not  to  incur 
an  unnecessary  expense,  or  unduly  to  burden 
the  citizens  of  any  part  of  the  district  with 
such  services." 

Under  %  808,  writs  of  venire  fadai.  when 
directed  by  the  court,  were  to  issue  from  the 
clerk's  office  and  be  served  and  returned  by 
the  marshal  tn  person  or  by  his  deputy,  or. 
In  ease  the  marshal  or  his  deputy  were  in- 
capacitated, by  some  fit  person  specially  ap- 
pointed by  the  court. 

By  %  804,  when,  from  challenges  or  other- 
wise, there  was  not  a  petit  jury,  it  was  pro- 
vided that  the  marshal  or  his  deputy  should, 
by  order  of  the  court,  return  jurymen  from 
the  bystanders  lufflclent  to  complete  Iho 
panel. 

SectlonSOSreadathns:  "Every  grand  Jury 
Impaneled  before  any  district  or  circuit 
court  shall  consist  of  not  less  than  alzteen 
nor  more  than  twenty- three  persons.  If  of 
the  persons  summonedxless  than  sixteen  at- 
tend, they  shall  be  placed  on  the  grand  jury, 
and  the  oourt  shall  order  the  marshal  to 
summon,  either  immediately  or  for  a  day 
fixed,  from  the  lx>dy  of  the  district,  and  not 
from  the  bystanders,  a  sufflcient  number  of 
persons  to  complete  the  grand  jury.  And 
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wh«UT6r  •  cballenge  to  »  gnad  Joior  la 
ftUowed.  aod  there  an  not  in  •ttemUnco 
other  Jaron  sufficleot  to  oompleta  the  grand 
\atj,  the  court  ihall  make  a  like  order  to  the 
mar^al  to  aQmrnon  «  sufficient  number  ol 
penons  for  that  purpose.'* 

By  the  act  of  June  80,  1879  (81  Stat  at  L. 
48.  chap.  &3).  ft  was  proTld«d  tiut  all  Jurora. 
craod  and  petit,  "tucludtng  those  summoned 
during  the  session  of  the  court,  shall  be 
43]  publloir  drawn  *frum  «  box  contain- 
ing, at  the  tune  of  each  drawing,  the  names 
of  not  less  Uian  800  persons  possessing  the 
qnallflcatlotti  prescribed  in  809  of  the  Ra- 
Tlsed  Statntoi,  which  names  shall  have  been 
placed  therein  by  the  clerk  of  suish  court  and 
acommlssloner  to  be  appointed  by  the  Judge 
thereof.  ,  .  The  clerk  and  lald  oom- 
mtsaloner  each  to  place  one  name  In  said  box 
alternately,  without  reference  to  party  affllta- 
tlona.  until  the  whole  number  nbulied  shall 
be  plaoed  tbaioliL  Bnt  nothing  Iwraln  eoa- 
tafned  shall  be  eonatroed  to  prevent  any 
lodge  from  tnderlng  the  names  of  jurors  to 
M  drawn  from  the  boxes  used  by  the  .state 
authorities  In  selecting  jurors  In  the  highest 
oourta  of  the  state.* 

The  plea  sets  up  as  ground  tot  abatement 
at  the  Indictment  that  aftw  tiie  orlcical 
Tenlre  had  been  exhausted  without  obtalnlDg 
sixteen  grand  jurors,  the  oourt  ordered  a 
special  venire  to  Issue  for  ten  grand  jurors 
to  be  drawn  accordiog  to  law,  "to  be  taken 
from  the  county  of  Dural ;  that  the  clerk  and 
marshal  In  drawing  said  Tenlre,  wlieoeTer  a 
name  was  legally  drawn  from  the  box,  if 
said  party  so  drawn  was  not  from  the  county 
of  Dural,  laid  aside  said  name  and  continued 
drawing  until  ten  names  from  the  county  of 
Dural  were  obtained,"  and  that  aome  of  the 
ten  returned  on  the  second  Tenlre  being  ex- 
cused, other  names  were  drawn  In  the  same 
way,  and  a  third  Tenire  was  Issued,  and  still 
another,  until  the  grand  Jury  was  completed 
with  gnnd  jurors  nom  DutsI  coucty.  The 
original  Tenire  showed  that  twenty-three  per- 
sons were  summoned  from  ten  counties,  not 
including  the  county  of  Duval,  one  or  more 
from  each,  and  the  plea  stated  that  when  a 
deficiency  appeared  from  the  failure  of  some 
of  those  summoned  to  attend  the  court  di* 
lected  the  deflclenin;  to  be  made  up  1^  ob- 
taining jurors  from  DutsI  county  in  the  man- 
ner poiDted  out.  There  are  certain  orders  of 
court  certified  as  part  of  the  record,  which 
directed  the  drawing  accnrdlng  to  law  from 
the  various  counties  exclusire  of  Duval 
county,  and  then  from  that  codoty.  It  will 
be  perceived,  then,  that  the  jurors  were  all 
drawn  from  the  body  of  the  district,  and  so 
distributed  as  not  to  Incur  unoecesaary  ex- 
pense, or  unduly  burden  the  citizens  of  any 
part  of  the  district  with  jury  service. 
44]  *U.  8.  Rev.  Stat.  ^  802.  was  brought  for- 
ward from  a  clause  of  g  29  of  the  judiciary  act 
of  Beptember  24,  1789.  which  was  regarded 
by  Mr.  Justice  Curtis  as  applicable  to  grand 
as  well  as  petit  juries.  Unittd  Btatu  v. 
StMAfU.  9  Curt  C.  0.  158.  In  that  view  we 
are  Inclined  to  concur,  but  apart  from  this, 
and  without  considering  how  far,  If  at  all, 
the  ssctlon  nugr  have  been  modified  bj  the 
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set  of  Jnoo  80.  1879.  we  think  the  plea  was 
properly  adjudged  insulBcleut. 

Such  a  plea  must  be  pleaded  with  strict 
exactness.  Unittd  8taU*  v.  Hammond,  3 
Woods.  197;  O'OmjuU  t.  Seg.  11  Clark  A 
P.  IDS;  Dotan  t.  F^pU,  64  N.  Y.  485;  Jem- 
kiiu  t.  8tat$,  85  Fla.  787;  MeOlarv  t.  Blatt, 
75  Ind.  960;  Whart  Crim.  PI.  A  Pr.  «  497; 
Bishop,  Kew  Crlm.  Proc.  gjf  837,  745. 

Dr.  Wharton  laya  It  down  (Whart  Crlm. 
PI.  APr.  %%dii.  850)  that  -material  Irregu- 
larities In  selecting  and  impaoelingths  grand 
jury,  which  do  not  relate  to  the  competency 
of  Individual  jurora,  may  uaually  bs  ob- 
jected to  tqr  challenge  to  the  array,  or  1^ 
motion  Co  quash,"  or  plea  in  abatement; 
that  the  question  of  the  mode  In  which  such 
objections  are  to  be  taken  largely  depends 
upon  local  statutes,  but  that  certain  rules 
m^  be  regarded  as  generally  applicable. 
One  of  these  rules  Is  that  the  defendant  muat 
take  the  first  opportunity  In  his  power  to 
make  the  objection,  where  he  la  notified 
that  his  case  Is  to  be  brought  before  the 
grand  jury,  be  should  proceed  at  once  to  take 
exception  to  Ita  competency,  for  If  he  lies 
by  until  a  bill  is  found,  the  exception  may 
be  too  late ;  but  where  be  has  bad  no  oppor- 
tunity of  objecting  before  bill  found,  then 
be  may  take  advantage  of  the  objection  by 
motion  to  quash  or  by  plea  In  abatement, 
the  latter  In  all  oases  of  contested  fact  being 
the  proper  remedy.  DniUd  Statu  v.  Oale, 
109  U.  8.  OR  [37  :  857].  Another  general  rule 
is  that  for  such  Irregularities  as  do  not  prej- 
udice the  defendant  he  has  no  cause  of  com- 
plaint and  can  take  no  exception.  United 
StatM  V.  JtiehariUon.  28  Fed.  Hep.  65 ;  United 
atatet  V.  Jteed.  2  Blatchf.  458;  United  Statu 
T.  Taaman,  10  Blatchf.  61 ;  8tat«  T.  Mttlar, 
18  R.  I.  668;  Oox  t.  Feopl4,  80  N.  T.  500; 
Peoph  T.  Petrea,  93  N.  Y.  188. 
The  original  venire  was  issued  November  18, 
the  second  *veoIre  Issued  December  2,  [45 
1895.  The  oourt  opened  December  8, 1895,  and 
the  indictment  was  returned  December  IS,  yet 
defendant  did  not  file  his  plea  In  abatement 
until  December  17.  The  plea  does  not  allege 
want  of  knowledge  of  threatened  prosecution 
on  the  part  of  defendant,  nor  want  of  oppor- 
tunity to  present  his  objection  earlier,  nor 
sssign  any  ground  why  exception  ms  not 
taken  or  objection  made  before ;  and,  more- 
over, the  plea  Is  fatally  defective  In  that, 
although  It  is  stated  that  the  drawing  "tended 
to  his  injury  and  prejudice,"  no  grounds 
whatever  are  assigned  for  such  a  oonclualon, 
Dor  does  the  reccffd  exhibit  any  such. 

S.  That  the  court  erred  in  ftllowlnf  the 
jurors  to  take  notes. 

It  appears  from  the  bill  of  exceptions  that 
one  of  the  jurymen  asked  the  court  If  he 
"could  take  notes  and  jot  down  any  items 
on  paper,"  and  that  the  oourt  responded: 
"Certainly,  you  have  a  right  to  assist  your 
memory  in  any  way  that  fs  consistent  with 
your  conscience.*  To  whlcb  defendant  ex- 
cepted. The  court  subsequently  admonished 
the  Jury  that  this  was  simply  for  the  per- 
sonal convenience  of  the  Juror ;  that  be  wished 
them  to  undertand  that  their  memory  and 
ceoolleotlOB  oC  the  testimony  wers  to  control 
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In  airMne  wA  a  renllct ;  and  that  tlwy  iliould 
Dot  be  iDDiWDoed  iu  ibe  Itut  bj  the  Juror's 

Tbc  exception  laved  was  to  the  permission 
to  take  DOtes  and  not  to  tlie  use  of  tbem  Id 
the  Jary  room.  But  tbe  record  does  Dot  show 
that  auy  notes  were  takeo.  aod  there  Is  ooth- 
inc  for  tbe  exception  to  rest  od. 

8.  That  tbe  court  erred  la  refusing  to  al- 
low the  witness  Mclntyre  to  answer  this 
question  propounded  by  defendant's  coun- 
selDo  you  know  what  his  [Agoew  '•]  com- 
mercial mting  was  at  that  time?* 

Molntyre  was  cashier  of  the  First  National 
Bsnk  of  Ocala  at  the  time  of  the  alleged 
criminal  misapplication  of  its  funds,  and 
had  testined  fully,  on  behalf  of  plaintiff  In 
error,  as  to  his  financial  condition  and  stand- 
loff.  wiien  lie  was  asked  this  queatlon.  We 
hold  the  ruling  of  tbe  court  correct.  The 
pniat  of  Inquiry  was  Axoow's  actual  finan- 
cial condition  or  what  he  knew  or  must  be 
held  to  have  known,  or  actually  and  with 
46]  *rea5>oo  believed,  that  It  was,  and  his 
commercial  rating  was  not  relevant. 

4.  That  the  court  erred  in  sIlowlnE  tbe 
witness  Mclntyre  to  be  asked  on  crosa-exam- 
loatlon  wliy  he  resigned  as  cashier  of  the 
bank  in  June,  18M,  and  in  permitting  him 
to  answer  the  question. 

The  criminal  acta  cliarfced  In  the  tndfct- 
nent  were  alleged  to  have  tieen  committed  In 
January,  February,  and  May,  1894.  Mcln- 
tyre was  cashier  of  the  bank  during  that 
period  and  his  resignation  of  Uist  office  was 
not  accepted  until  June,  18M.  Tbc  ground 
assigned  for  the  objection  was  that  the  testi- 
mnny  was  Immnterial.  and  tbe  court  said : 
"That  mieht  be  relevant  and  miglit  nou  If 
be  resigned  bcciuse  be  knew  thnt  Mr.  Ag- 
new's  coarnntee  was  not  good  for  anything, 
that  might  be  relevant.* 

Tlie  record  tliiis  conilnuest 

"Q.  Didn't  you  attempt  to  reslfrn  as  cash- 
ier of  that  bsnk  previous  to  the  time  when 
you  did  actually  reslgnT  A.  Tes,  air.  I 
offered  my  resignation  nt  the  regular  annual 
meeting  of  tbe  stockholders  in  January,  1894. 
Q.  I  will  ask  you  why  you  tendered  your 
resignatloD  at  that  time  as  cashier  of  that 
hank?  The  defendant  renewed  his  objection 
to  this  question  as  immaterial ;  but  the  court 
overruled  the  objection  and  allowed  tbe  ques- 
tion to  be  answered :  to  which  decision  of 
the  court  the  dpfendant  excepted.  A.  I  can- 
not Slate  any  one  particular  or  special  reason 
(or  tendering  It.  In  1893,  during  the  time 
wlien  all  banks  were  having  hard  times,  of 
course  Uie  banks  here  bad  hard  times,  and  I 
Just  simply  made  up  my  mind  then  that  un- 
til things  got  back  to  their  normal  condition 
again  I  was  going  to  get  out  of  tlist  business 
riirht  there.  Q.  So  that  your  renson  was  Just 
because  you  wanted  to  quit  tlie  bankinft  busi- 
ness. .  A.  I  would  not  say  that  that  was  tbe 
ream).  Q.  What  we  want  is  tlie  reason.  A. 
I  would  state  that,  of  course,  li  Is  Tcry  ap- 
parent I  was  not  altogether  satisfied  with 
the  bl»l^eB^  that  is  my  reason  for  giving  It 
up:  I  was  not  satlsfledf.  I  cannot  Mate  any 
panicular.  Q.  Tou  were  not  satlsfleil  with 
tbe  business  or  the  manner  In  which  the  busi- 
ness was  conducted,  whlcht  Defendant  ez- 
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cepted  *to  this  question.  By  the  court  :[47 
To  pursue  that  lioe  of  questioning  would  bn 
bringing  rather  Irrelevant  and  general  mat- 
ters which  might  possibly  Influence  tlie  Jury 
and  which  might  not  be  relevant  In  this  Is- 
sue unless  he  can  state  some  definite  thing. 
Mr.  Clark  (district  attorney) :  I  will  ask  a 
straight  queatlon.  Q.  I  will  ask  you  If  It 
is  not  true  that  you  tendered  your  resignation 
and  made  up  your  mind  to  quit  the  service 
of  tbe  bank  on  account  of  the  acts  and  doings 
of  Mr.  Agnew,  president  of  tbe  bank,  similar 
to  this  bond  transaction.    The  defeodaot  ob- 

iected  to  (his  question  as  Immaterial  and 
eading,  but  the  court  overruled  the  objec- 
tion and  allowed  tbe  questioD  to  be  answered ; 
to  which  decision  of  tbe  court  the  defendant 
excepted.  A.  Aa  I  said,  there  was  no  one 
special  reason  that  I  could  mention  that 
caused  my  resigDntlon.  Bv  the  court:  If 
you  cannot  state  anythloff  definite,  the  oourt 
does  not  want  any  geueraf  Information  ox  im- 
plication." 

We  think  there  was  no  error  committed  In 
this  regard.  This  witness  was  the  officer 
next  In  rank  to  the  president.  He  had  testi- 
fied on  defendunt's  behalf  and  his  personal 
action  was  relevant  on  cross- ezamiiuitlon  as 
testing  his  testimony  In  chief.  If  hliTOlun- 
tary  resignation  had  no  Connection  with  the 
conduct  of  bia  superior  officer,  hli  answer 
could  not  be  injurious.  If  It  bad,  then  that 
fact  tended  to  weaken  any  evidence  he  might 
have  given  in  extenuation  of  the  action  of 
that  officer.  Besides,  these  answers  ot  the 
witness  wen  pncticnil7  Immaterial. 

S.  That  the  oourt  erred  in  refusing  to  allow 
the  witnrss  Bamett  to  testify  aa  to  whether 
he  considered  Agnew's  guarantee  of  $20,000 
Qlobe  Phosphate  bonds,  at  the  time  be  made 
It.  good,  and  in  striking  out  the  testimony 
of  tlie  witness;  and  in  not  allowing  tlie  wit- 
ness Stewart  to  testify  as  to  tbe  rating,  by 
Dun's  Commercial  Agency,  of  Agnew  at  the 
time  be  gave  the  guarantee  of  ♦20,000. 

Mclntyre  had  testified  that  he  had  made  out 
two  deposit  tickets  in  favor  of  Agnew  and  at 
his  request,  one  dated  February  18,  and  tbe 
other  May  13. 1804.  crediting  blm  with  depos- 
itlDK  $10,000  in  bonds  in  each  Instance ;  that 
tbe  Donds  referred  to  were  Globe  Phosphate 
bcmds;  tiinthehadtfae*bondslnhlBpos-|48 
session  wlien  he  made  out  the  deposit  slips ; 
that  the  bonds  were  for  $10,000  each;  that  Mr. 
Agnew  asked  falm  to  give  him  credit  for  the 
bonds,  $10, OOOeach  time ;  that  In  each  instanoe 
Mr.  Agnew  stated  that  "  be  would  be  person-, 
ally  responsible  to  tin  bank  that  ttiese  bonds 
would  be  all  right  He  would  gnaimntee  tb* 
btnk  both  principal  and  Intereat ;  that  h* 
would  nmke  a  written  gnarantee  at  any  time 
I  would  write  It  out. "  Witness  further  iden- 
tified a  guarantee  dated  February  IS,  1894, 
as  written  by  him.  and  signed  by  Anew  in 
his  presence,  which  was  read  lo  evidence. 

Tbe  witness  Bamett  was  president  of  thn 
NatloDal  Bank  of  JacksonTlile.  Florida,  and 
was  called  as  a  witness  on  behalf  of  defend- 
ant. The  question  put  to  blm  was:  "An 
TOO  sufficiently  acquainted  with  Mr.  Ag- 
new's standing  in  the  spring  of  1804  to  tes- 
tify as  to  whether  or  not  you  considered  his 
obiigatloa,  guarantee,  or  indorsement  at  that 
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time  good  for  |30,000t  Hr.  Clark.  Walt  a 
momeDt.  A.  Yes  sir;  I  considered  bim 
(ood.*  The  goveroment  asked  tbat  this  an- 
swer be  stricken  out  The  court  said:  "  Any 
testlmooy  that  would  show  positlTely  tlie 
financtal  condition  of  Mr.  Agnew  at  that 
time,  not  In  ttie  commercial  world — tbe  opin- 
ion of  what  his  guarantee  would  be  taken  for 
bT  Others — Is  not  a  true  test  of  what  he  knew 
himself.  The  opinion  of  others  as  to  bis 
standing  at  tbat  time  I  do  not  think  sliould 
be  Introduced  to  determine  the  value  of  tbat 
guarantee;"  and  sustained  the  motion.  Tbe 
court  was  right  in  this  ruling-  On  the  ques- 
tioo  of  Talue  to  Agnew'g  knowledge,  Bar- 
nett's  opinion  of  Agnew's  reBponsibilitj  was 
irrelevant. 

The  witness  Stewart  was  ttie  agent  of  R. 
O.  Dun  &  Co.,  a  commercial  agency.  In 
charge  at  JacluonTlUe,  Florida.  Defend- 
ant offered  to  show  that  Dun's  Commercial 
Agency  rated  htm  at  that  time  at  a  certain 
amount  of  money.  The  court  declined  to 
admit  the  evidence,  and  correctly  ruled: 

'*Tbe  question  in  this  case  Is  what  was 
his  intent,  and  he  knew  himself  what  that 
guarantee  was  worth,  and  that  xuanntee 
was  worth  just  as  much  as  he  would  he  able 
to  make  It  worth  in  a  case  of  emergeacy. 
The  question  here  is  not  how  much  Mr. 
Agnew  was  worth,  but  tbe  question  Is  how 
40]  much  *he  knew  hlmsel  f  to  be  worth  at  that 
time  and  bow  good  he  knew  his  guarantee 
was.  I  consider  in  that  case  Uiat  If  be  bad 
good  grounds  to  believe  that  be  was  perfectly 
Sble  to  comply  with  that  jrnarantee  in  every 
wav  and  according  to  bis  own  financial  con- 
dition at  tbat  time—had  no  doubt  In  his  own 
mind— I  will  admit  that  such  positive  evi- 
dence as  that  might  be  relevant  to'go  to  tbe 
Jury  to  show  be  had  no  intent  to  injure  or 
defraud  tbe  bank,  but  what  tbe  opinions  of 
the  financial  world  were  in  regard  to  bis  con- 
dition Is  not  the  best  evidence." 

6.  The  tenth  assignment  alleged  error  In 
several  distinct  parts  of  tbe  charge  of  the 
court,  but  in  argument  only  one  out  of  six 
exceptions  saved  thereto  was  relied  on,  name- 
ly, to  tbe  following: 

Tbe  court  adviseatbe'JUTT  that  In  deter- 
mining defendant's  Intent  they  might  con- 
sider testlmonv  tending  to  show  tbat  defend- 
ant, without  notice  to  tbe  board  of  directors, 
and  without  their  knowledge  or  consent,  had 
Invested  one  half  the  bank's  capital  In  the 
bonds  in  question,  and  then  said : 

"Tbe  rule  of  law  in  regard  to  Intent  ia 
tSat  intent  to  defrand  Is  to  be  Inferred  from 
wilfully  and  knowingly  doing  tbat  which 
la  Illegal,  and  which,  in  Its  necessary  con- 
sequences aod  results,  must  Injure  another. 
Tbe  intent  may  l>e  presumed  from  tbe  doing 
of  tbe  wrongful  or  fraudulent  or  lllenl  act, 
and  in  this  case,  If  you  And  tbat  Uie  defend- 
ant placed  that  which  was  worthless  or  of 
little  value  among  the  assets  of  the  bank  at 
a  greatly  exaggerated  value,  and  had  that 
exaggerated  value  placed  to  bfs  own  per- 
sonal account  upon  the  books  of  tbe  bank, 
from  iuch  findinz  of  fact  you  must  neces- 
sarily infer  tbat  tlie  Intent  with  which  be 
did  tbat  act  was  to  lojure  or  defraud  tbe 
bank,  but  this  Inference  or  presumption  Is 
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not  necessarily  conclusive.  There  may  be 
other  evidence  which  may  satisfy  the  jury 
that  there  was  no  such  intent,  but  such  an 
loference  or  presumption  throws  tbe  burden 
of  proof  upon  tbe  defendant,  and  tbe  evi- 
dence upon  him  in  rehuLtal  to  do  away  with 
that  presumption  of  guilty  intent  must  be 
sufficteotly  strong  to  satisfy  you  beyond  a 
reasonable  doubt  that  there  was  no  such 
guilty  lutent  in  sucb  traosactlon. " 

*  Undoubtedly  In  criminal  cases  tbe  [50 
burden  of  establishing  guilt  rests  on  tbe 
prosecution  from  tbe  beginning  to  the  end  of 
tbe  trial. 

But  when  a  prima  facie  case  has  been  made 
out,  as  conviction  follows  unless  it  be  re- 
butted, the  necessity  of  adducing  evidence 
then  devolves  on  the  accused. 

Thecircultcourt,  in  this  part  of  thecbarge, 
waa  dealing  with  the  intent  to  Injure  and 
defraud  the  oank,  and  rightly  instructed  the 
jury  that  If  they  found  certain  facta  audi 
Intent  was  necessarily  to  be  Inferred  there* 
from. 

This  was  in  application  of  the  presump- 
tion that  a  person  intends  tbe  natural  and 

Srobable  conaequencei  of  acts  Intcntinnnlly 
one.  and  that  an  unlawful  act  implies  an 
unlawful  intont.  1  Greenl.  £v.  g  18;  8 
Ot«enl.  Et.  g§  18,  U ;  Jones,  Ev.  g  28 ; 
BIsbop,  Crim.  Proc.  %%  1100,  llOl,  and  cases 
cited. 

The  circuit  court,  however,  told  the  Jury 
tbat  tbe  presumption  of  the  intent  to  Injure 
aodderraud.  If  the  facta  were  found  as  stated, 
was  nut  concloslre,  but,  in  substance,  that 
its  strength  was  sucb  tbat  It  could  only  be 
overcome  by  evidence  tbat  created  a  reason- 
able doubt  of  its  correctness ;  In  other  words, 
tbat  as  tbe  presumption  put  tbe  intent  be- 

J'ond  reasonable  doubt.  It  roust  prevail,  un- 
ess  evidence  of  at  least  equivalent  weight 
were  adduced  to  tbe  contrary. 

The  question  of  tbe  particular  Intent  was 
not  treated  as  a  question  of  law,  but  as  a 
question  to  be  submitted  to  tbe  jury,  and 
conceding  that  the  statement  of  the  court 
that  tbe  evidence  to  overcome  the  presump- 
tion must  be  sulUciently  strong  to  satisfy  the 
jury  "  beyond  a  reaaonable  doubt"  was  open 
to  objection  for  want  of  accuracy,  we  are 
unable  to  perceive  that  this  could  have 
tended  to  prejudice  tbe  defendant  when  tbe 
charge  la  considered  as  a  whole. 

For  the  Jury  were  furtlier  advised  tbat  If 
they  found  tbe  facts  in  question,  which  were 
again  rehearsed,  then  the  necessary  inference 
was  that  the  transaction  was  effected  "with 
intent  to  lojure  and  defraud  said  bank,  and 
such  inference  can  only  be  overcome  by  evi- 
dence satisfactory  to  you  that  there  was  no 
such  intont;"  that  "the  question  of  the  in- 
tent Is  to  be  determined  by  the  facts  and  cir- 
cumstances and  the  surroundings  at  the  time 
of  the  transaction:"  tbat  "the  intent  of  tlin 
'defendant  at  the  time  he  committed  tbe[Sl 
transaction  is  the  question  for  you  to  deter- 
mine, and  in  arriving  at  a  conclusion  on  that 
intent  you  will  carefully  weigh  all  of  the 
testimony  in  the  case;"  tbat  the  presumption 
of  innocence  remains  with  tbe  defendant  un* 
til  tbe  jury  are  "satlsfled  of  the  guilt  be- 
ycmd  a  reaaonable  doubt  :**  and  that  "  if  you 
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are  utisfled  beyond  a  reasonable  doubt  that 
tbe  tratisactlons  as  charged  were  committed, 
and  at  the  time  he  coromltted  those  trans- 
actions he  had  an  latent  to  defraud  the  bank, 
7onr  Tcrdlet  will  be  one  of  guilty.  Unless 
you  are  satisfied  beyond  a  reasonable  doubt 
that  he  had  such  Intent,  your  Terdict  will 
be  not  guilty."  And  again:  "The  jury 
must  be  satisfied  beyond  a  reasonable  doubt 
as  regards  the  gailt  of  the  accused  before 
tliey  can  find  a  Terdict  of  gatlty.  Bj  a  lea* 
Hoiiable  doubt  Is  not  meant  a  possible  doubt, 
but  such  a  doubt  arising  from  the  evidence 
tbat  leaves  the  minds  of  the  Jury  Id  such 
a  state  tbat  tbey  cannot  say,  after  having 
reviewed  all  the  evidence,  that  they  have 
an  abiding  conviction,  to  a  moral  certatntj, 
of  the  guilt  of  the  accused." 
7.  Tbat  the  court  erred  In  giving  to  the 

Jury  the  following  instructtoo:  "The  de- 
cDdant  is  presumed  to  be  Inuocent  of  all 
the  charges  against  htm  until  he  Is  proved 
guilty  by  the  evidence  submitted  to  you. 
This  presumption  remains  with  the  defend- 
ant until  such  time  in  the  progress  of  the 
case  tbat  you  are  satisfied  of  the  guilt  be- 
yond a  reasonable  doubt and  in  not  giving 
the  following  instruction  asked  by  defend- 
ant: "Every  man  is  presumed  to  be  In- 
nocent until  he  Is  proved  guittv,  and  this 
legal  presumption  of  innoci-nce  Is  to  be  re- 
garded by  the  jury  In  this  case  as  matter  of 
evidence  to  the  benefit  of  which  the  party  is 
entitled.  This  presumption  is  to  be  treated 
by  you  as  evidence  giving  rise  to  resulting 
proof  to  the  full  extent  of  its  legal  efficacy. 

The  court  is  not  bound  to  accept  the  lan- 
guage which  counsel  employ  In  framing  in- 
structtons,  nor  is  it  bound  to  repent  instruc- 
tions already  given  In  dllfureut  language. 
Ayen  T^WetMn,  187  U._S.  S84  ^:^808]  : 
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40: 1118J.  The  Instruction  given  was  quite 
its]  correct  and  aubstantially  covered  *the 
Instruction  refused,  and  as  to  the  latter  the 
court  miglit  well  have  declined  to  give  It  on 
the  ground  of  the  tendency  of  Ita  cloalng 
sentence  to  mislead. 

In  Coffin  V.  United  State*,  158  U.  8.  483, 
460  [89:  481,  498].  this  court.  In  discussing 
the  oiatlnction  between  the  presumption  of 
innocence  and  reasonnbte  doubt,  said :  "The 
fact  that  the  presumption  of  Innocence  is  rec- 
ognized as  a  presumption  of  law  and  is  char- 
acterized by  the  civjllans  as  a  pnmmptio 
jurit  demonstratet  that  it  la  evideoce  Id 
favor  of  the  accused.  For  In  all  systems  of 
law  legal  presumptions  are  treated  as  evi- 
dence glvibff  rise  to  resulting  proof  to  the 
full  extent  of  their  legal  efficacy."  But  in 
that  case  the  charge  of  the  court  was  tbouglit 
not  to  have  given  due  effect  to  the  presump- 
tloD  of  innocence,  which  there  was  no  fail- 
ure In  this  ease  to  state,  and  the  giving  of 
tlie  inatruction  asked  would  have  tended  to 
obscure  what  bad  already  been  made  plain. 

6.  That  the  court  erred  In  giving  the  fol- 
lowing instruction  on  behalf  of  the  govern- 
meot : 

"  The  crime  of  making  false  entries  by  an 
officer  of  a  national  bank,  with  the  latent 
to  defraud,  defined  In  U.  8.  Bav.  8tat. 


%  S209.  Includes  any  entry  on  the  books  of 
tbe  bank  which  is  Intentionally  made  to 
represent  what  Is  not  true  or  does  not  exist, 
with  the  intent  either  to  deceive  Its  offlcera 
or  to  defraud  the  aisooiaiton.  The  crime 
may  be  committed  personally  or  by  direc- 
tion." 

The  exoeptlon  was  confined  to  tbe  forego- 
ing, but  the  instruction  thus  continued  : 
"Therefore  the  entry  of  a  slip  upon  the  books 
of  the  bank,  If  the  matter  contained  in  that 
deposit  slip  is  Dot  true,  la  a  -false  entir.  If 
Uie  statement  made  upon  the  deposit  eilpe  Is 
false,  the  entry  of  It  In  the  bank  aiid  tbe 
ijooks  of  the  bank  la  false. " 

And  in  refusing  to  give  the  followlaf  In* 
struGtloos  aslud  by  defendant : 

"The  making  of  a  false  entry  U  a  concrete 
offense  which  Is  not  committed  where  the 
transaction  entered  actually  took  place  and  Is 
entered  exactly  ^  It  occurred. 

"  The  truthful  entry  of  a  transaction  oharced 
as  fraudulent  "does  not  constitute  a  false  [OS 
entry  within  the  meaning  of  the  statute.*  . 

The  instruction  as  given  was  correct,  and 
in  accordance  with  the  rule  Indicaied  in  Oof- 
fin  V.  United  State;  162  U.  S.  684  [40 :  1117). 
This  being  so  no  error  was  committed  in 
declining  to  give  the  others. 

0.  That  the  court  erred  In  glTlng  the  fal- 
lowing Instruction : 

"The  law  presumes  that  every  man  Intends 
the  legitinutta  consequence  of  nis  own  acts. 
Wronsful  acta  knowingly  or  Intentionally 
committed  can  neither  be  Justified  norexouaea 
on  the  ground  of  Innocent  intent.  Tbe  color 
of  tbe  act  determines  tbe  complex  lop  of  the 
intent.  The  intent  to  Injure  or  defraud  is 
presumed  when  the  unlawful  act,  which  re- 
sults in  loss  or  injury,  is  proved  to  have  been 
knowingly  oommitted.  It  la  a  well-settled 
role,  which  the  law  applies  In  both  criminal 
and  civil  cases,  that  the  intent  li  presumed 
and  Inferred  from  the  result  of  the  action. 
If,  therefore,  the  funds,  moneys,  or  credits  of 
the  First  National  Bank  of  Ocala  are  shown 
to  have  been  either  embezzled  or  wilfully 
misapplied  by  the  accused  and  converted  to 
hisowouse,  whereby.as a  necessary,  natural, 
or  legitimate  consequence,  the  association's 
capital  was  reduced  or  placed  beyond  tbe  oon- 
trol  of  the  directors,  or  Ite  ability  to  meet  Its 
engagements  or  obligations  or  to  continue  its 
busi  ness  wai  lessened  or  destroyed,  the  intent 
to  injure  or  dehand  the  bank  nu^  be  pie- 
Bumed." 

In  oar  opinion  there  was  evidence  tending 
to  establish  a  state  of  ease  justifying  the  giv- 
ing of  this  Instruction,  which  was  unexcep- 
tionable as  matter  of  law. 

10.  That  the  court  erred  In  refusing  to  give 
the  following  iDBtroctlon  requested  by  de* 
f  endant : 

"If  the  ]nt7  shall  find  from  tbe  evldenoa 
that  on  tbe  ISth  day  of  April,  A.  D.  1895.  £. 
W.  Agnew.  upon  receipt  of  the  check  of  the 
Merchants*  National  Bank  of  Savannah  for 
$D,400,  used  that  check  and  the  proceeds  of 
it  for  the  payment  of  a  debt  of  the  First  Na- 
tional Bank  of  Ocala,  then  they  most  find 
upon  that  count  in  the  Indictment  that  be 
did  not  fraudulently  embezzle  or  misapply 
the  check  or  the  proceeds  of  IL" 
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Tbe  flnt  coani  of  the  indletmeat  charged 
04}  that  Anew.  'kDowIas:  his  personal  hc- 
couot  with  ue  bank  to  be  largely  nrerdmwD 
and  that  he  was  largelj  indebted  to  tbe  bank, 
ouued  thU  check  for  $8,400,  which  was  the 
property  of  the  baok,  to  be  eotered  to  his  per- 
■onal  mdit  on  the  books  of  the  bank  and 
thereby  nude  It  subject  to  his  disposal,  and 
techDically  tbe  offense  would  not  have  been, 
in  Itself,  coadooed  by  any  rightful  applica- 
tion which  he  may  baTe  made  of  that -particu- 
lar amount  of  money.  And  while  the  erideoce 
showed  that  the  |8, 400  was  received  from  the 
■ale  of  stocks  belonging  to  tbo  bank.  It  also 
showed  that  Agoew  never  charge  himself 
with  tbe  $8,400  and  credited  stock  account, 
Bor  paid  in  that  sum  and  made  that  credit, 
but  that  when  tbe  bank  failed  the  $8,400 
•tUI  stood  as  applied  on  Agnew'a  credit  and 
itUl  lenulned  as  asset  In  tbe  stock  aoconnt. 
Such  explanation  as  was  attempted  was  so 
unsatisfactory  that  we  do  not  think  the  re- 
fusal of  the  iostmctlon  constitutes  raTerslble 
error. 

11.  That  the  court  erred  in  not  givine  the 
following  Instruction  asked  for  by  defend- 
ant: 

"That  the  written  guarantee  Introduced  and 
flied  In  evidence,  signed  by  G.  W.  Agnew 
and  conditioned  for  tbe  payn^ent  of  the  in- 
terest and  principal  of  tbe  bonds  of  the  Qlobe 
Phosphate  Mining  Coiiipany,  was  upon  its  face 
a  good,  legal,  and  suracicnt  guarantee,  and 
that  If  the  Jury  shKll  And  from  the  evidence 
that  at  the  time  of  the  delivery  bv  E.  W. 
Agnew  to  the  cashier  of  tbo  First  National 
Bank  of  Ocalaof  the  bonds  of  the  Qlobe  Phos- 

S hate  Mining  Company  In  controversy  be  also 
silvered  tbe  guarantee  which  lias  been  intro- 
duced In  evidence,  and  they  shall  further  find 
from  the  evidence  tiwt  at  the  time  said  euar- 
aotee  was  signed  and  delivered  that  ET  W. 
Agnew,  tbe  defeodant,  was  solvent  and  thor- 
oughly able  to  respond  to  the  obi  igation,  and 
that  he  signed  and  delivered  the  guarantee 
with  the  knowledge  of  his  solvency  and  with 
intent  to  pay  tbe  same  when  demand  was 
made  upon  him  for  payment,  then  tbe  lunr 
may  dnd  from  tbe  evidence  that  tbe  defend- 
ant did  not  invest  or  misapply  the  money 
arising  from  the  sale  of  the  said  bopds  with 
intent  to  defraud  the  association  or  anyone 
else." 

The  phosphate  bonds  were  put  In  evidence 
S5]ana  the  record  'should  have  contained  a 
copy  of  at  least  one  of  them,  but  it  does  not, 
and  Instead  there  Is  a  brief  statement  that  tbey 
were  bonds  of  "The  Globe  Phosphate  Mining 
&  Manufacturing  Company,  Cltius  county, 
Florida,  each  of  the  value  of  $1,000,  payable 
In  gold  coin  of  the  United  States,  in  ten  years 
from  date  or  on  call,  at  or  after  the  expira- 
tion of  two  years  from  date,  drawing  interest 
at  8  per  cent,  semiannually  In  gold  coin. 

Jayable  oo  tbe  15tb  day  of  December  and 
uoe  in  each  year,  accordiox  to  tenor  of  cou- 
pons attacbeo.  upon  presentation  and  sur- 
render of  said  coupons  respectively ;  default 
In  payment  of  coupons  and  continuing  de- 
fault for  two  months,  the  whole  becomes 
due;  all  bearing  even  date  and  of  the  same 
tenor  and  same  term,  ten  years ;  executed  In 
pursuance  of  vote  of  the  stockholders  and 
IftS  U.S. 
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board  of  directors ;  secured  by  first- mortgage 
bond  upon  all  property  of  even  date,  present 
and  future,  acquired  by  the  company,  tbe 
right  to  redeem  after  two  years  being  optional 
with  the  company ;  said  bonds  dated  Uth  De- 
cember, 1898  :  signed  by  John  A.  Bishop  and 
Herbert  A.  Bishop,  the  original  having  been 
withdrawn  by  order  of  the. court,  to  be  re- 
turned to  the  receiver  of  tbe  First  Natlona? 
Bank  of  Ocala." 
Agnew's  guarantee  was  in  these  words: 
**  Know  all  men  by  these  presents  that  for 
and  in  consideration  of  the  sum  of  five  ($5) 
dollars  cash  In  hand  paid  by  the  First  Na- 
tional Bank  of  Ocala,  and  for  other  good  and 
valuable  consideration,  I  hereby  guarantee 
to  the  said  bank  the  payment  on  demand  of 
both  principal  and  Interest  of  Sfteen  (15) 
bonds  of  the  Olobe  Phosphate  Mining  A  Man- 
nfactnring  Company,  numbered  from  one  (1) 
to  Ave  (5),  both  inclusive,  eleven  (11)  to 
fifteen  (15),  both  inclusive,  and  twenty-one 
{SI)  to  twenty-five  (25),  both  inclusive,  for 
one  thousand  ($1,000)  dollars  each,  total  fif- 
teen thousand  ($16,000)  dollars,  and  bearing 
Interest  at  the  rate  of  eight  (8)  per  cent  per 
annum.  It  is  agreed  and  understood  that  I 
hereby  guarantee  tbe  payment  of  tbe  prlnd* 
f)al  of  these  bonds,  payaole  on  demana,  wltb 
accrued  Interest. 

"This  asrreement  and  contract  Is  to  be  bind- 
ing 00  me,  my  heirs,  ezecuton,  adminis- 
trators, or  assigns. 

*"  Bonds  of  the  Olobe  Phosphate  Mi  D{ng[50- 
and  Manufacturing  Co.  Nos.  81,  83,  86.  87. 
89,  41,  48.  45.  47,  49,  St,  68,  S5.  57.  69,  61,  68. 
66.  67.  60,  71,  78,  75.  77.  and  79  are  to  be 
Included  In  the  above  guarantee,  and  I  hereby 
guarantee  principal  and  interest  on  all  of  the 
above- described  bonds." 

The  evidence  was  to  the  effect  that  five 
Globe  Phosphate  bonds,  numbered  from  1  to 
6,  were  purchased  by  Agnew  for  the  bank 
at  SO  cents  on  tbe  dollar  and  credited  at  par. 
But  Agnew  testified  that  he  purchased  then 
for  himself.  It  also  appeared  that  two  lota- 
of  Globe  Phosphate  bonds  of  $10,000  each 
were  purchased  at  25  cents  on  the  dollar,  and 
that  Agnew  was  credited  on  his  personal  ac- 
count with  $10,000,  in  each  instance,  and  the 
bonds  placed  In  the  assets  of  the  bank ; 
and  that  the  bonds  were  subsequently  sent 
away  to  be  used  as  collateral  security,  and 
the  guarantee  forwarded  to  be  put  wltb  them. 
The  evidence  further  tended  to  show  that  the 
bonds  were  of  Utile,  If  any.  value,  and  that 
Mr.  Agnew's  financial  condition  was  sucli  aa 
to  place  his  guarantee  in  the  same  category. 
And  although  Agnew  testified  on  his  own  tie- 
half  he  did  not  refer  to  the  subject  of  tb» 
guarantee,  or  his  intentions  and  ability  In  re- 
gard to  it,  while  it  appeared  that  the  credits 
of  these  bonds  were  never  consented  to  nor 
authorized  at  any  meeting  of  the  directors  or 
stockholders. 

The  bonds  were  payable  In  ten  years  wltb 
an  option  to  tbe  company  to  pay  after  I  wo 
rears,  It  being  also  provided  that  for  default 
in  payment  of  interest,  which  was  payable 
semtannually,  continuing  two  months,  the 
whole  might  become  due.  If  tbe  presiHent 
of  the  bank  received  a  personal  credit  of  $20, 
000  for  these  bonds,  under  tbe  circumstance* 
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discloied.  the  court  was  oot  required  to  In- 
■truct  M  requested  that  from  his  guarantee 
that  the  bonds  and  interest  should  be  paid, 
the  jury  might  find  that  there  was  do  Intent 
to  injure  and  defraud  the  liank  In  the  trans* 
action. 

The  true  view  of  ibis  branch  of  the  case 
was  fairly  covered  by  the  charge  of  the  court 
as  follows:  "There  Is  testimony  tendipg  to 
show  that  the  defendant  at  the  time  he  was 
thus  depositing  the  bonds,  xaTe  a  guarantee 
that  the  bonds  were  good,  and  that  he  would 
iVTjb'uaraQtee  the  payment  of  principal  *aod 
InterMt.  Youcantatiethat  into  consideration, 
and  such  guarantee  can  only  be  considered  as 
determining  the  value  of  those  bonds  at  that 
time  and  the  intent  of  the  party  in  such  trans- 
action. ...  As  I  say  again,  gentlemen, 
the  only  dlfflcnlt  question  for  you  to  deter- 
mine Is  the  intent  of  the  accused.  The  ques- 
tion of  the  intent  is  to  be  determloed  by  the 
facts  and  circumstances  and  tlie  surroundings 
at  the  time  of  the  traDSiictioa ;  but,  gentle- 
men, the  law  presumes  that  every  party  who 
in  any  way  attempts  anytlilng  by  any  guar- 
antee or  anyiliing  of  that  klad  which  is  de- 
pendent upon  future  successful  operations 
takes  the  risk  of  the  success,  and  that  if  a 
person  commits  an  otfense  with  the  intent  ot 
temporarily  injuring  or  defrauding  another 
party  or  a  bauking  Institution,  altliough  It 
tnay'lw  his  intent  nt  the  time  to  flnally  rec- 
ompense or  prevent  any  injury  resulting  from 
such  act,  he  is  not  protcctea  by  such  Intent 
to  flnally  correct  the  temporary  wrong  deed ; 
or,  in  this  cose,  IF  you  are  satisfied  that  at 
the  time  he  place  I  those  bonds  there  be  knew 
that  they  were  wortblcss  or  of  a  very  small 
value  and  lii'd  a  largo  value  chargea  to  the 
bank  and  placed  to  his  account,  if  he  did 
that  with  the  intent,  for  the  time  being,  to 
injure  the  bmk  and  take  a  wrongful  advan- 
tage of  tl  e  credit  of  the  bank,  no  matter  If  at 
that  time  he  had  an  intent  to  In  the  future 
Temed.v  any  injury  that  might  come  to  the 
bank.  It  would  not  protect  blm  In  your  find- 
ing, or  from  your  finding,  what  the  intent 
was  at  that  time. " 

We  have  carefully  explored  the  evidence 
and  considered  the  errors  assigned,  whether 
pressed  in  srgument  or  not,  and  have  been 
ima^ile  to  discover  any  adequate  ground  for 
the  reversal  of  the  Judgment. 

Judfftaent  «^finu4. 


THB  UlOTBD  STATESL  OOT.  TmH, 

S.  H.  SCOTT,  Ptff.  in  Err.,  [08 

«; 

JAMES  DONALD.  (No.  1.) 


J.  K  SCOTT.  P^.  <ii  Err,, 
JAMBS  DONALD. 


B.  U.  OABDNES  H  el..  P^.  in  Btr,, 
e. 

JAMES  DONALD. 

(Bee  8.  a  Beporter^  ed.  O-UTJ 

When  action  i$  not  againrt  Ms  ttaU—^H^ 
dictum— exemplary  damagcM—juritdietional 
amount — unlattful  diaeriminationr~8ou(k 
Carolina  ditpenmrg  law  uneon^tutionai — 
police  power. 

L  A  Butt  affalnst  persons  dalnrior  to  act  SB  oflloeca 

of  a  state,  wbo,  under  oolor  of  an  unoooatieu- 
tfonat  statute,  oommlt  Injarr  to  plalatUTi  prop- 
ertr,  to  reoover  money  on  property  in  tbetr 
bands  unlawfnllT  uken  by  ttwos  tai  bebalt  of  the 
state,  or  tor  oompensstkMi  for  damocea,  is  no^ 
within  the  lltb  Amendment,  an  aoUon  agatnak 
the  state, 

5.  InaciasQbeforelUsooartlnwhlobastatalaw 
la  olnlmed  to  be  lo  oontiaveDtioo  ot  the  Uoltatt 
States  CoDStliiutlon.  It  baa  jurisdiction  ot  the  en- 
tire case  and  ol  all  questions  involved  In  It. 

8.  Bxemplary  damages  may  be  allowed  for  mall- 
eioua  Injury  to  plaintiff's  oonstftutlonal  rights. 

i,  Altogatlons  of  damages  to  an  amount  sufBelent 
to  give  the  circuit  oourt  Jurlsdlctton  wlU  give 
that  oourt  Jurisdlotlon,  wtUob,  having  attasbed, 
will  not  tw  defeated  by  the  fact  tbat  the  reooverr 
Is  for  lesB  than  the  Jnrisdlctloaal  amount. 

6.  Where  a  state  recognises  the  mannfaotuie.  sale, 
and  use  of  Intoztoatlng  liquors  as  lawful.  It  oan* 
not  dlsorlmlnBta  against  brloglag  such  arUdss 
In  and  Importing  them  from  otbw  states. 

&  The  Soutb  Carolina  dispensary  law  of  Jsonarr 
2. 180B.  la  uooonstitutlonal  and  void  as  a  hlDdrmnoe 
to  Interstate  commerce,  and  an  unjust  prefei^ 
enoe  ot  the  produou  of  tbat  state  as  agataal 
similar  products  of  other  states. 

T.  Suotalaw  IsnotwttUatbs  seopeand  operaUoB 
of  the  act  of  August,  1180,  sohiectlnff  IntoxioaU 
Ing  liquors  brought  into  any  atate  or  tsfxttocy  to 
Its  poUoe  laws. 

[Nos.  411-418.] 
Armted  October  tl,  tt,  1896.   Decided  January 

18,  18&7. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina  to 
review  a  Judgment  in  each  of  tlie  above-en- 
titled cases,  in  favor  of  the  several  plaintiffs 
therein  for  damages  for  seizing  and  carrying 
away  wines  and  liquors  belonging  to  the 

Nora.— Jj  to  power  0/  Oonanm  to  regviate  com' 
fneree,  see  aotes  to  Olbbons  t.  Ogdsn,  ttW,  and 
Brown  v.  Maryland,  ft  flTS. 

A$  to  intei  Slate  commerce;  repidatfon  imBsr  of 
Congreit;  how  far  exetmlve,--aee  nottto  Qloueeuteit 
Ferrj-  Co.  v.  FeDnaylvaala,  2Sk  168. 

A§  to  amount  nceeetaryto  0t»  iurfidlotfon  4n  elr^ 
cult  court  etuet  prior  to  act  of  187$;  amount  neoe^ 
aaru  sfnee  act  of  1875;  amount  <n  di«pti(«(— see  not* 
to  Sohunk  v.  Mollue,  M.  *  a  Co.  37: 88S. 

A*  to  onnititvXionalttv  of  too  reffulottng  sols  of 
Nenom,  see  note  to  Foster  T.B^msas,  Hi  881 
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plalntiffi:  tke  two  first  abore  suHa  betog 
brougbt  J&met  DooaldagaiDSt  J.  SC.  Scott, 
ftod  UM  tbfrd  oM  thought  or  tbe  same  plaio- 
(iff  againat  R.  H  Oardoer  et  al.  Affirmed, 

SuteHeot  br  Mr.  Juttloe  Bhlrwn 
In  ttie  dreatt  ooatC  of  tha  Untied  States  for 
Ibe  district  of  Soath  Oandlu  la  F&bniarj, 
189S,  two  salts  at  law  were  brougbt  bv  James 
Donald  a^jul  J.  M.  Bcott,  and  one  nj  Don- 
ald against  Oardaer  and  others,  wherein  tbe 
plaintiff  eougbt  to  recoTer  damages  caused  by 
the  acllMi  of  tte  defendants,  wbo  were  state 
ooBStablei  of  the  state  of  South  Carolina,  in 
setdng  ud  carrying  away  seTeral  packages  of 
wines  and  liquors  belonglag  to  tbe  plaintiffs, 
wd,  at  the  time  of  Ute  serEure,  tn  the  possession 
of  railroad  companies,  which  ai  common  car- 
riers had  Ivooght  the  packages  wtthln  tbe  state. 

It  appeared  that  one  of  the  packages,  eonsist- 
faig  of  a  csae  of  domestic  California  wine,  carae 
by  njl  from  SaTannah,  Georgia,  whltberlt  had 
been  imported  tbe  plaintiff;  another,  con- 
slsU&g  of  a  case  of  whiskey,  in  bottles,  made 
in  Huyland,  and  imported  oy  the  plaintiff  by 
way  of  the  Baltimore  Steam  Packet  line;  and 
anotiier,  oonsiftUng  of  one  barrel  of  bottled 
beer,  made  at  Rochester,  New  York,  and  Im- 
ported hj  the  plalnUff  Into  tbe  atate  of  South 
Oandina  waj  d  tbe  Old  Dominion  Bleam- 
abipllne. 

Defflumis  to  tbe  several  declarations  or 
complaints  were  Interposed  and  overruled. 
Thereupon  Issues  of  fact  were  .joined,  and. 
trial  by  jury  having  been  duly  waived,  tbe 
causes  were  tried  and  detenolned  by  the  court, 
and  reaolted  in  findings  and  Judgmenta  In 
favw  of  tlw  plaintiff  for  tbe  mm  of  $800  and 
•O]  ooata  In  each  caae.  "respeotlvely.  Writs 
of  error  from  this  ooari  wen  then  stud  out  and 
allowed. 

Mr.  WUllMa  A.  Barber,  Attorney  Qeo- 
atal  of  South  Carolina,  for  plaintiffs  in  error: 

Tbe  plalntiffa  in  error,  as  state  consiablo. 
were  authorized  by  the  act  generally  known  as 
tlie  dispensaiy  law  to  seize  the  wine,  beer,  and 
whiskey  of  James  Dooald. 

SectioDB  1.  86,  29,  82  38,  48.  of  said  act. 

The  dispensary  act  of  South  Caroltoa  is  tbe 
lawful  exercise  of  tbe  police  power  of  tbe  state 
and  is  not  In  cooflict  with  article  9  of  tbe  Con- 
stitution of  tbe  Uciied  Stales  In  so  far  as  it 
problbiu  dtlzens  of  the  slate  from  Importing 
within  the  slate  alcobolic  liquors  for  their  own 
use  and  consumptioD. 

For  Ihe  autborittes  on  this  proposition,  see 
the  brief  In  the  case  of  Seett  r.  Dmtald,  160  U. 
8.  107  (j)o$t.  e48). 

Mr.  jr.  P.  Kennedy  Bryan,  for  defend- 
ant in  error: 

These  three  cases  at  law  all  Involve  alike  one 
question  made  in  the  bill  of  exceptions  in  each 
case,  to  wit:  the  constitutEonality  of  tbe  act  of 
the  general  asaembly  of  the  state  of  Soutb  Car- 
olloa  approved  January-  2,  189S  (21  S.  C.  Stat, 
at  L.  p.  721),  generally  known  as  the  state 
liquor  dispensary  law.  Id  prohibillog  tbe  im- 
portatioD  by  tbe  plaintiff  into  tbe  state  of  fiouth 
Carolina  of  all  intoxicatiog  liquors,  products 
of  other  states  and  foreign  countries,  for  his 
own  use  and  consumption,  and  anthorizing  a 
leisure  of  tbe  same. 
1«U.&        U.  a.  Book  41. 


This  question  is  discussed  In  tbe  case  of 
Seott  V.  Donald,  at  this  term,  165  U.  S.  107 
(post,  648).  and  In  these  cases  tbe  argument  filed 
in  that  caae  li  anbmltted  on  beiialt  of  tbe  ap- 
pellee. 

Mr.  Jostloe  Shiran  deUvoed  tbe  opialoa 

of  the  court: 

The  records  In  these  cases  present  the  ques- 
Uon  of  the  validity,  under  the  ConaUtution  of 
the  United  States,  of  the  act  of  tbe  general  a*- 
aembly  of  tbe  state  of  South  Carolina,  approved 
January  9, 188S.  generally  known  as  the  state 
dispensary  law,  ud  n  oep^  of  whtoh  la  Id  the 
margin,  f 

*A  prdindnaiy  queMlon  la  mlaed  br  the  [67 
proposition  tliat  these  are  In  fact  suits  agatnat 
the  sUte  of  Soutb  Caro1ina,andforbiddenbytbe 
1 1th  Amendment.  This  question  Is  *sufB'[68 
dently  disposed  of  by  referring  to  tbe  late  case 
of  B$  ni0r,  149  U.  S.  164  [87:  689],  where  tbe 
eonduuon  of  numerous  prerioos  caaes  was 
stated  to  bo  that  where  a  itutls  brooght  against 
*diifeBdsnts  who  claim  to  act  as  offlcers  [60 
of  a  state,  and,  under  color-of  an  unconatitu- 
donal  statute,  commit  acta  of  wrong  and  in- 
jury to  the  property  of  the  ptidntlff,  to  recover 
'money  or  property  In  their  hands  unlaw-  [70 
fully  tuen  by  them  in  behalf  of  the  slate,  or  for 
oompeosaUon  for  damages,  such  suit  la  not, 
within  the  mesolng  of  the  amendment,  aa  ac- 
tion against  tbe  state. 

*It  IS  also  argued  that  tbe  amoanta  in-  [7 1 
volved  in  the  respective  suits  were  not  sufficient 
to  give  jurisdiction  to  the  drcnltcourt  Al- 
though the  question  of  the  jurisdiction  of  tbe 
court  below  bas  not  been  certified  to  us  in  the 
manner  provided  by  the  *6th  aectlon  of  tbe[72 
judidary  act  of  Hareb  8, 1891,  yet,  as  the  case 
u  before  us,  In  a  ease  in  wbiob  the  law  of  a 
state  Is  claimed  to  be  In  contravention  of  the 
CoDstltuiion  of  the  "United  States,  under  [73 
another  clause  of  tbatalatute,  we  have  jurlsdlc- 


tAn  Act  to  Furtlier  DeoUre  the  Law  la  Beterenee 
to.  and  Further  Reirulate  the  Use.  Bale,  Con- 
sumption,  TranspoTtattiin,  and  Dlapoalthio  vt, 
Alcoholio  Liquids  or  Llquon  witblQ  tbeStateoC 
Booth  OarollDa,  and  to  Police  ttae  Same. 
Bee  1.  Be  it  enaettd  by  the  tenate  and  house  of 
rtpreamtativa  of  the  stnte  of  SiitUh  Corollnd.  now 
met  and  utling  in  geiiertU  eutembtu,  and  iiu  tlu  au- 
tliorilv  of  the  Mime.  Tbat  tbe  mHuufaoture,  sale, 
iMrwr,  or  exobaQKe.  reoelpi.  aooeptHoce,  delWery, 
atorinit.  and  keepias  la  possession,  witbla  this 
state,  ot  any  spirituous,  malu  vinous,  fermented, 
brewed  (wnetner  latter  or  rloe  l>eer),  or  other  U>  . 
qtiors.  or  any  oompouDd  or  mixture  thereof,  by 
whatever  name  oallra  or  kaowa.  which  oontains 
aloohol  and  Is  uped  as  a  ttereraire  by  roj  person. 
flrm,oroorpuratlon:  the  traosponaUoD.  removal, 
tbe  taklnff  from  tbe  depot  or  ottier  placubycoo- 
siiinee  or  other  person,  or  the  payment  ot  frelKht 
or  ezpms  or  other  charges,  by  any  person,  Ann. 
association,  or  eorporatlun.  upon  any  spirituous, 
malt,  vinous,  fermented,  brewed  (whether  lairer, 
rice,  or  other  heeri.  or  otber  liquor,  or  any  com- 
pound or  mixture  thereof  by  whatever  name  called 
or  known,  wblob  contains  alcohol  and  Is  uited  as  a 
beverstre.  except  as  Is  bereliwfter  provided,  M 
hereby  prohibited,  nndera  penaltv  of  not  less  tbati 
three  (8)  nor  more  thnn  twelve  lUi  UoDtbs  at  hard 
latmr  In  the  Mate  peDltentlary,  or  pay  a  Doe  of  not 
leas  than  9100  nor  more  itian  SaOU.  or  Doth  tine  and 
Imprisonment,  In  the  discretion  of  tbe  court,  f<  r 
eacti  oITense.  All  suvh  ilquoie,  except  when 
bousrht  from  a  state  officer  authorised  to  sell  the 
same,  or  ia  possession  of  one.  are  declared  to  be 
oontraband  and  asalnst  tbe  morals,  nood  hnlth, 
and  safety  of  the  state,  atid  may  be  selaed  wherever 
foond,  without  warrant,  and  turned  over  to  the 
etote  commiisloneKi 
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ttoD  of  the  entire  cue  and  of  all  qaeetloDa  id- 
ToWed  In  It.  Homtr  T.  UnU^  State$.  148  U. 
7 ^]B.  670  m-.mhCarejfT.Houtton^itT.  C. 
R.  Co.  160  U.  S.  181  [87:  1044];  ChapptUr. 
United  StaUa.  160  U.  B.  490  [40:  510]. 

Our  lospectloa  of  these  records  does  not  aat- 
-Isf  T  us  that  thia  objoction  !■  well  founded.  Tha 
70}  declaraUon  or  complaiDt  *allegea  In  each 
case  that  the  platnUit  nas  been  Injured  and 
damaged  In  the  ium  of  $6,000  and  demaods 
Judgment  for  that  amounL  It  Is  urged  that, 
as  the  value  of  the  goods  and  chattels  taken 
WEB  alleged  and  shown  to  be  but  comparative- 
76)ly  *a  few  dollars,  and  as  the  recovery  io 
each  case  was  only  In  tiie  aum  of  $800,  we  are 
obllKed  to  infer  that  the  damitgea  allefied  and 
77]dem8nded  were  without  *ju8t  foundation, 
and  in  the  nature  of  a  fraud  upon  the  Jurlsdio- 
tioD  of  the  courL 

The  declaratlona  contain  allegations  which. 


Sea  9.  The  Roveraor,  the  eecretarr  of  state,  Rod 
the  comptroller  freoeral  shall  ex  ofMo  oonstitute 
tbt*  state  board  of  ooutrol  to  carry  out  the  pro- 
TWlonsot  this  sot.  Tbestateboerdoroontrolsiiali 
elect  a  clerk,  who  sbsU  hold  his  olllce  dunnit  the 
pleuura  ol  ue  board,  and  sball  receive  as  oompeD- 
satloo  for  his  services  a  salary  of  $S00  p«r  aDoum. 

Sec.  8.  That  t&e  slate  board  of  oontrol  abalt,  at 
the  expiration  of  the  term  of  the  preseat  commia- 
aloner,  RDd  at  tbo  expirattoo  of  every  two  years 
thpreafter,  appulnl  a  commisMooer,  which  ap- 
pointment shall  be  mbmltted  to  the  seoate  at  Its 
next  aesBlon  for  Its  approval;  asld  oommteslooer 
shall  be  believed  t>y  the  state  board  of  oontrol  to 
be  an  nbsialner  from  tntoxlcaDl«,  and  shall,  under 
aiich  rules  and  resiitatlons  as  may  be  made  by  the 
•tate  traard  of  cootrol,  purchase  aU  Intoxloatlnir 
liquors  tor  lawful  sale  In  thla  state,  and  furnish  the 
same  to  suoh  penons  as  may  be  deeignated  as  dls- 
peoners  thereof,  to  t>e  sold  as  hereafter  prescribed 
In  this  aoc.  Baid  oommlsaloner  shall  reside,  and 
have  bis  place  of  business,  in  the  city  of  Columbia, 
in  this  slate,  and  bold  his  uffloe  two  years  from  bis 
appointment  and  uotll  another  be  appointed  tn  bis 
stead.  He  shall  tw  subject  to  removal  for  cause  by 
the  state  board  of  ooncroL  He  sballquallfv  and 
IM  commissioned  the  eatne  as  other  state  ofDoere, 
and  shall  rccplve  an  annual  salary  of  $2,600.  payable 
at  the  same  time  and  in  the  same  manner  as  Is  pro> 
Tided  for  the  uayment  ot  the  aalarlea  of  state  offl- 
oers.  Heshall  be  allowed  a  booktiet-per,  who  shall 
be  paid  In  the  same  manner  a  siiluryof  $UOO.and 
■ucn  other  ssslstanis  as  in  the  opinion  ox  the 
board  of  control  may  be  deemed  neoessarv.  Be 
■ballnutsell  to  the  (ou  ity  dUpenseis  anyintoxl- 
oatiQit:  or  fermented  Itiuon  except  such  as  have 
been  tested  by  the  chemist  of  the  South  Carolina 
oollfve  and  declared  to  be  pure:  Proeiileii,  Tbat 
said  board  of  oontr:it  shall  have  authoniy  to  ap> 
point  such  anstF'aniaaeihey  may  find  necessary  to 
assist  the  chem  st  «r  the  Suufn  Onrollna  college  In 
makloirthe  »■  al.als  required  by  this  act;  ann  the 
said  board  of  co  itrol  may  Hx  such  reaaonable  com* 
pensstfou,  II  n  y,  as  they  may  deem  proper  for  the 
servlcea  rend- red  by  such  chemist  or  such  bmIbc- 
ants.  The  Male  ooramtssloner  shall  deposit  all 
auouma  received  by  him  from  sales  to  county  dl»< 
peuseia  or  others  with  the  treasurer  of  the  state 
under  ancb  rules  as  may  be  made  by  the  state  board 
of  control  to  Insure  the  fattlifuf  return  of  the 
same,  and  the  state  treasurer  atiail  keep  a  separate 
account  with  said  fund,  from  whtob  the  commis- 
sioner shall  draw  from  time  to  time,  npon  war- 
rants duly  approved  by  the  chairman  of  said  boatd, 
Che  amount  necessary  to  pay  the  expenses  Incurred 
In  oooduoting  the  busloeaa.  All  rules  and  reyula- 
tioos  iroTemioff  tbe  said  commtasloner  in  the  pur- 
chase of  iDtozicatloff  liquors  or  la  the  performance 
of  any  ot  tbe  duties  of  his  oBlce.  where  the  same 
■re  not  provided  for  by  law.  AaU  be  prescribed  by 
tbesiate  board  of  oontroL  He  aball,  before  enter- 
Inir  upon  the  duties  of  his  offlce.  execute  n  bond  to 
the  state  treasurer,  with  suffleieut  sureties,  to  he 
approved  by  tbe  attomeraenrral.  In  the  penal  sum 
of  125.000.  for  tbe  faith  fulperformanoe  of  tbe  du- 
ties of  bis  office.  In  all  purchases  or  sales  of  In- 
toxloatlnv  liquors  made  by  said  commlssloaer,  as 
oontemputed  In  this  act,  the  eonunisBioner  shall 
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if  tme.bring  "thfl  caM  within  tbe  well-a0t-[78 

tleddoctrioe  tbat  exemplary  damasea  may  in 
certain  cosesbeassessed.  After  allepngthatthe 
plaintiffs,  In  importing  for  bis  own  use  the  arti- 
cles *mentionra,  was  in  the  exercise  of  [79 
bia  legal  risbta  guaranteed  by  the  Constitu- 
tion of  the  United  SUtea,  It  li  averred,  in  tbe 
■event  declarations,  tbat  the  defendant!  were 
notified  ttiBt^yaeisure  of  said  goods,  nn  [80 
der  any  pretense  of  autbotl^,  would  be  a  griev- 
ona  trespass  and  In  disregard  of  constitutional 
rights,  for  which  tbey  would  be  held  respon- 
sible; thatthe'defendaDtanotwithsianditigfSl 
such  notice,  and  claiming  to  act  as  constablee 
of  the  state  of  South  Uvolina,  forcibly  seixed 
and  carried  away  tbe  said  packagea;  and  that,  la 
commltUns  *the  said  UDlawful  acta,  the  [82 
Bald  defendants  acted  knowingly,  wllfullr.  and 
maliciously,  and  with  intent  to  oppress  and 
humiliate  and  luUmldate  the  plaintiff,  and 


cause  a  oertiflcate  to  be  attached  to  each  and  evecr 
paokasecontalotoff  said  liquors  when  the  same  fa 
shipped  to  turn  from  tbe  place  of  parobaae  or  ^ 
him  to  the  oounty  dispensariea.  oertiOed  by  his  oOf- 
cialsiKaatiire  and  seal,  which  oertiflcate  shall  stata 
ttiat  liquors  contained  In  said  psckajies  have  bcMt 

Eurohiised  by  him  lor  sale  witbin  tbe  state  of  Booth 
arollna,  or  to  be  shipped  out  of  tbe  state,  under 
tbe  laws  of  said  state;  and  without  sucb  certlflcatw 
any  packaKe  contalolns  llQUors- which  shall  bs 
shipped  out  of  the  state,  or  shipped  from  place  tu 
place  within  the  state,  or  (tollrered  to  tne  ooo- 
Bignee  by  any  railroad,  express  company,  or  other 
common  carriers,  or  be  found  la  tbe  possession 
of  any  commtm  carrier,  shall  be  lecarded  as  con- 
traband and  may  be  seised  without  warrant  for 
oonflscatlOD^  and  sucb  common  oorrier  shall  be  U* 
able  to  a  penalty  of  UOO  for  each  offense,  to  be  re- 
covered Bffalnst  said  common  carrier  In  any  court 
of  competent  Jurisdiction  by  summons  andoom- 
plalot.  proocedinin  to  be  Instituted  by  tbe  solldtw 
of  any  olrcutt  with  whom  evidenoe  may  be  lodged 
by  anr  offlcer  or  oltlsen  having  knowledge  oitn- 
formation  of  the  violation;  and  any  person  attach- 
ing or  using  such  certificate  without  the  authority 
of^ the  commissioner,  orany  conn  terlelt  certificate 
for  the  purpose  of  securing  tbe  traosportatJon  of 
any  Intoxicating  liquoraout  of  or  within  this  state, 
ID  violation  of  law,  sbalL  upon  oonvtctton  thereof, 
be  punished  by  a  fine  of  not  leas  than  tCOO  and  Ins- 
prlsonmeat  In  the  penitentiary  for  not  leas  than 
one  year  for  MCb  offense. 

Sec.  4.  Said  commlssloaer  shall  make  a  printed 
monthly  statement,  under  natb,  of  ail  liquors  sold 
by  him,  enumerating  tbe  different  kinds  and  qual- 
ity of  each  kind,  the  price  paid,  and  the  terms  of 
payment  and  io  whom  sold;  also  tbe  names  of  the 
parties  from  whom  tbe  liquor  was  purchased  and 
their  places  of  bosinesa  and  dates  of  purcbaae, 
which  statement  shall  be  Oled  wltb  tbe  state  txiard 
of  oontrol. 

Sec.  6.  Tbe  state  commissioner  shall  before  ship- 
ping any  liquors  to  dispensers,  except  lager  beer, 
cause  the  same  to  be  put  mto  packages  of  not  less 
than  ^  pint  nor  more  than  K  gallons,  and  securely 
seal  tbe  same,  and  it  shall  be  unlawful  tor  ttie  dla- 
peoser  to  break  any  of  sucb  packages  or  open  tbe 
same  for  any  reason  whatsoever.  He  shall  sell  by 
the  packaire  only  .and  no  person  sbsU  open  tbe  same 
on  the  premises;  Prmrtded,  Tbto  section  shall  not 
apply  to  malt  liquors  shipped  tn  cases  or  bottles 
thereof  shipped  In  barrels;  and  snob  malt  Itquoie 
may  be  sold  by  the  county  dtopenser  In  suob  quan- 
tities, ot  not  less  than  1  pint,  as  be  may  see  pnpen 
Provided,  the  same  shall  not  be  drank  on  tbe  press* 
ises.  Dlspenaets  shall  open  their  plaoes  of  btuiineas 
and  sell  only  In  the  daytime,  under  sneh  rules  as 
may  be  made  by  the  state  board  oS  oontrol  er  liy 
tbe  oounty  board  of  eontrot  with  appfoval  ot  tbe 
state  board  of  eootroL 

6na  6.  It  sball  bo  tbe  doty  of  the  state  board  of 
oontrol  to  appoint  a  oounty  board  of  control,  oonu 
posed  ot  tbe  county  supervisor  ez  officio  and  two 
other  persons  Iwlleved  by  tbe  said  board  not  to  l>a 
addicted  to  the  use  of  Intoxloatlngllquors.  The  two 
persons  so  appointed  shall  hold  tbeir  oflloe  for  a 
term  ot  two  years,  and  until  their  suooessors  aiw 
appointed,  and  shall  be  subject  to  removal  for 
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S3]inak«  hlmAfrAlcl*tor8l7upoDtheCoDBtltii- 
tlOQ  ftod  laws  of  the  Uoited  States  and  the  Judi- 
cial power  tbweof  for  his  pmiecUon  In  the 
rights,  prlrllweL^and  imnuDttlea  secured  to 
84]  him  br  ue  •ConstitntloD  and  laws  of  the 
Uofied  Slates;  and  that  tbe  defendants  well 
knew  when  they  made  said  selEures  and  com- 
mitted said  treepRSses  that  said  acts  were  unlaw- 
85]  ful  and  forbidden  by  *the  lawsand  Consti- 
tution of  tbe  United  States,  but  that  thev  so 
acted,  trusting  and  believing  that  they  would  be 
■blelded  and  protected  from  all  harm  by  their 
86]  official  superiors  in  the  "state  of  Booth 
Carolina;  and  that  they  n^e  turh  seizures  and 
committed  saefa  trespasses  wilfully  and  ma- 
Uoiously,  with  the  purpose  and  intent  to 
trample  on  the  plalnlifE's  rights  under  tbe  law 
and  to  do  bim  all  the  Injory  In  the  power  of 
the  defmdanti. 
These  allegations  must,  for  the  purpose  of 


disposing  of  the  present  question,  be  accepted 
by  us  as  true,  or,  at  least, as  susceptible  of  proof. 

Damages  bare  been  deflaed  to  be  the  com- 
pensaiion  which  the  law  will  award  for  an 
injury  done,  and  are  said  to  be  exemplary  and 
allowable  lo  excess  of  tbe  actual  loss,  whore  a 
tort  is  aggravated  by  eril  notlTe.  actual  malice, 
deliberate  riolence,  or  oppression.  While 
some  courts  and  text-writers  have  qnestlnued 
the  soundness  of  this  doctrine,  it  has  been  ac- 
cepted In  England,  in  roost  of  the  states  of 
this  Union,  and  has  lecelved  the  saDcUon  of 
this  court. 

In  the  case  of  Wilkn  t.  Wood.  Lofft,  10, 
which  was  an  action  of  trespass  for  breakioe 
into  the  plaintifTs  house  and  seising  hu 
papers,  under  color  of  a  general  warrant  by  a 
secreinry  of  state,  Chief  Justice  Pratt,  In 
charging  the  Jory.  and  In  replying  to  tbe  con< 
tentlon  of  the  soitcitor  general  Uiat  damages 


oaase  br  ihe  state  board  of  controL  8aM  oonotr 
tMard  m  control  ttaati  make  such  rules  as  will  be 
oonduolTe  to  tbe  best  manairameotor  thesHleof 
toxloaiiUK  liquors  in  their  respeoUveoounttes:  Pro- 
vided, All  fluch  rules  sball  be  submitted  to  the  state 
and  approved  by  tbem  t>ef  ore  adopttoo.  The  board 
members  of  tbe  oouutr  board  ot  ooairol  sball  qual- 
ify and  be  oomminloDedasanothBroountroa- 
oeia,  without  fees  therefor. 

Sea  7.  Avplicatlons  for  positions  of  oonntf  dis- 
penser  shall  b«  by  petition,  signed  and  sworn  to  hf 
the  applioaDiand  filed  with  the  oounty  board  of 
ooDtrol  at  least  ten  days  before  the  meetloHr  at 
wblob  the  applioatloD  w  to  be  oonsldered.  which 
petition  shall  state  tbe  applicants  name,  place  of 
Rsideooe.  lo  what  business  eniraged,  and  In  what 
bustnesa  be  has  been  eoirajfed  two  years  previous 
to  flllns  petition:  that  be  Isa  ottisen  of  the  United 
Butes  and  of  Soutb  Carolina;  that  be  has  never  been 
adjudged  guilty  of  violating:  tbe  law  relating  to 
Intoxicating  liquors,  and  la  not  a  keeper  of  a 
restaurant  or  place  of  public  amusement,  and  that 
be  la  not  addicted  to  tbe  use  of  Intozlcaitng  !!■ 

aaotsBsabeverase.  Tbtspermltorrenewal thereof 
lall  issue  only  on  oondltlun  ihat  tbe  appllcaat 
absll  execute  to  tbe  oounty  treasurer  a  bond  In  tbe 
penal  sum  of  $8,000  with  good  and  suOolent  sure- 
ties, oondltloned  that  be  will  well  and  truly  obey 
the  laws  ot  the  state  of  Soutb  Ouollna.  now  or 
hereafter  In  foroe.  In  relation  to  tbe  sale  of  Intoxi- 
eaitng  llquon,  that  he  will  par  all  floes,  penalties, 
damages  and  costs  that  he  may  bs  assnsed,  or  te- 
oorded  against  blm,  for  vtouttoos  ot  suoh  laws 
during  the  term  for  whlob  saUl  permit  or  renewal 
la  granted,  and  will  not  sell  Intoxicating  liquors 
under  bis  permit  at  a  price  other  than  that  fixed  by 
the  state  board  of  contrtd.  Bald  bond  shall  l»  for 
tbe  nse  of  tbe  county  or  anr  person  or  persons  who 
may  be  damaged  or  Injured  by  reason  of  any  vto> 
latfon  on  tbe  part  of  the  obligor  of  tbe  law  relatlag 
lo  Intoxicating  liauors  purobasrd  or  sold  during 
tbe  term  for  wblim  said  permit,  or  ifae  rrnewal 
aereof.  Is  granted.  Tbe  said  bond  stuiU  be  depos> 
tted  wttb  tbe  oounty  treasurer,  and  suit  tbereon 
absll  be  brought  at  any  time  by  tbe  sollcllor  or 
any  person  tot  whose  benefit  the  same  is  given: 
and  m  caae  the  oondttlons  thereof,  or  any  of 
tliem.  shall  tie  violated,  the  principal  and  sureties 
tbereon  sball  also  be  Jointly  and  severally  liable 
for  all  dvll  damages,  costs,  and  Judomenta  that 
may  be  obtained  against  the  prinrlpal  Id  any  civil 
actma  brousbt  by  wife,  child,  parent,  guardian, 
employer,  or  other  person  under  tbe  prnvlBlon  or 
tbe  law.  All  other  moneys  collected  for  breaches 
of  such  tiond  Khali  go  into  tbe  oounty  treasury. 
Said  bond  shkU  be  approved  by  tbe  oouoty  board 
of  control  under  the  rules  and  laws  applloablsto 
the  approval  of  the  official  bonds. 
Sec  (L  There  may  be  one  or  more  oounty  dis^ 

KDSers  appointed  fur  eaob  oounty.  the  place  of 
stoeas  of  each  of  whom  shall  be  destenaied  by 
tbe  oouaty  board,  but  tbe  state  board  must  give 
eooseot  before  mot*  than  one  dispenser  can  be  ap- 

S luted  In  any  county:  and  when  theoounty  board 
ilgnates  a  locality  for  a  dispensary,  ten  days* 
public  notice  of  which  shall  be  given.  It  shall  be 
ootn  pcteot  for  a  malprlty  of  tbe  voters  of  tbe  town- 
sblplu  whlob  SDOb  olspensarr  Is  to  bs  looatad  to 

m  U.S. 


prevent  its  location  in  snob  township  by  signing  a 
petition  or  petitions  addressed  to  theoounty  tward 
requesting  that  no  dispensary  be  established  la 
that  township,  whereupon  some  other  place  may 
be  dealgnated.  The  oounty  board  may  In  Its  dis- 
cretion locate  a  dispensary  elsewhere  than  in  an 
incorporated  town  In  the  counties  of  Beaufort  and 
Horry,  and  no  otben, except  such  asare  auiborleed 
by  special  act  of  the  general  assembly:  Pmeided, 
lunoever.  That  any  county,  town,  or  city  wherein 
tbe  sale  of  aloofaoUc  liquors  was  prohibited  by  law 
priorto  July  1, 18H  may  secure  tbe  establishment 
of  a  dtopensary  within  Its  borders  In  the  following 
manner:  Upon  petition  signed  by  one  fourth  of 
tbe  qualified  voters  of  such  county,  town,  or  dty 
wishing  a  dispensary  therein  being  filed  with  tbe 
oounty  supervisor  or  town  or  city  council,  respect- 
ively, they  shall  order  an  election  submitting  tbe 
question  of  dispensary  or  no  dispensary  tothequal- 
IBed  voters  of  such  county,  town,  or  city,  and  shall 
preacrit>e  the  rules,  regulaUona,  returna,  ballots, 
and  notice  of  suob  election  and  sball  declare  tbe 
result;  and  if  a  majority  of  the  Ijallots  oast  be  found 
and  declared  to  be  for  a  dispensary,  then  a  dispen- 
sary  may  be  eetabllahed  in  said  county,  town,  or 
dty:  Provided.  That  dispensaries  msy  be  estab- 
lished In  the  counties  of  WilHamaburg.  Plckeos, 
and  UarloD  and  at  Beneca  and  other  towns  now 
incorporated  tn  Ooonee  oounty  wiibout  such  elec- 
tion, on  oomplianoe  with  tbe  other  requliements  of 
this  set:  IViwtdBil,  That  nothing  In  this  act  con- 
talued  shall  besoooastruedastoprofalbit  t>ersons 
resident  in  oountles  wblch  sball  elecc  to  have  do 
dispensary  from  procuring  liquors  tnmi  dispensa- 
ries In  other  oountles,  or  oounty  diipensets  from 
shipping  same  to  tbeir  ptaces  ot  raridenoe  under 
proper  labels  or  certmoates;  Propbtetf.  /ui-t/ier. 
That  notUng  In  Oils  aot  shall  be  eonstrued  to  re- 
peal an  aot  entitled  "An  Aot  to  Allow  tbe  Opening 
of  DIspeasartes  m  Ptolcens  and  Ooonee  Oountles*" 
approved  December  IS.  18M. 

Seo.9.  If  tbe  application  for  tbe  posltiott  of  dis- 
penser t>e  granted.  It  shall  not  Issue  until  tbe  apidt- 
cant  sball  make  and  subscribe  oo  oath  before  some 
officer  authorised  by  law  to  administer  oaths  which 
sball  be  Indorsed  upon  the  bond  to  tbe  eifeot  and 

tenor  following:   ,  do  solemnly  swear 

(or  affirm)  that  I  will  wetland  truly  perform  all  and 
slnaular  the  condition  of  tbe  wttbln  bond,  and 
keepand  perform  the  trusisoonfldedlometo  pur- 
obase.  keep,  and  sell  Intoxicating  liquors.  I  will 
not  sell.  give,  or  furnish  to  any  person  any  IntoxU 
eating  liquors  otherwise  than  Is  'provided  by  law, 
and  espedally  I  will  not  aell  or  furnish  intoxfoat. 
log  liquors  to  any  minor.  Intoxicated  person,  or 
persons  who  are  In  tbe  habit  of  becoming  Intoxl. 
cated,  and  t  will  make  true,  full,  and  aocurste  re- 
turns to  the  county  board  of  control  on  tbe  Ut 
Monday  of  each  month  of  all  oertlfloates  and  re- 
quests made  to  or  received  by  me.  as  required  by 
law,  during  tbe  preoedlnir  month:  and  such  returns 
shall  show  every  saleand  dellvt-ry  of  such  Itqunr* 
made  by  me  or  for  me  during  the  month  emtiraccd 
therein,  and  the  true  slgnatiire  to  every  reqiust 
received  end  granted;  and  such  returna  shnll  show 
all  the  llqoon  sold  or  delivered  to  sny  and  every 
person  as  returned.*'  tTpon  taking  ssid  oath  and 
filing  bond  as  berstobsnwe  ^vvned,  Uie  county 

686 


Digitized  by  Google 


b(j,  87  SUPBSKR  COUBT  OT 

nomf  aal  or  merely  compensatory  were  all  that 
could  be  allowed,  utd:  "Notwitbaiaading 
87]  ^vbat  tbe  soltcitor  *genml  bassald,  I  have 
formerly  detivered  it  as  my  optoion  on  another 
occasion,  and  I  still  contlaue  of  the  same 
mind,  that  a  Jury  bare  It  In  their  power  to 
give  damages  for  more  tbao  the  injury  re- 
ceived. Damaees  are  designed  not  only  as  a 
satisfaction  to  the  Injured  peraon.  but  likewise 
asapunlsbment  to  the  guilty,  to  deter  from 
any  such  proceeding  for  the  future,  and  as  a 
proof  of  tbe  detestaUoo  of  the  jury  to  the 
action  itself.**  Tbe  jury  found  a  verdict  with 
£1.000  damages. 

In  tbe  case  otSuMe  t.  Sfotujf,  2  Wils.  905. 
there  was  a  motion  for  a  new  trial  on  tbe 
ground  that  the  jury  had  allowed  excessive 
damMea.  It  was  proved  on  tbe  trial  that  tbe 
plaintiff  WW  a  journeyman  iHrloter,  and  was 
taken  In  ouitody  b7  tM  defendant,  under  the 
general  warrant  of  a  wcretaiy  of  atate,  upon 


board  of  control  sb&U  Issue  to  bim  a  permit  aatbor- 
Itlnjr  bin  to  keep  and  sell  Intozlouunfr  liquors  as 
in  lEls  aotprovided.  and  erery  permit  so  granted 
■ball  speou7  tbe  butldlns,  glvlDcr  ths  street  and 
□umtwr  or  location.  Id  whlob  latoxlcatlDir  Itqoors 
may  be  sold  br  virtue  of  tbe  tame,  a&d  tbe  lenirth 
of  time  tn  wbfoh  tbe  sameshallbe  ia  foroe,wbJoh 
In  DO  oae«  sball  exceed  twelve  monttas.  Fermiis 
granted  uader  this  act  sball  be  deemed  tmets  re- 
posed tn  ttie  redpleots  tbereof,  not  as  a  mailer  of 
rlcbt,  but  of  oonBdeoce.  and  may  be  revoked  upoo 
aufflcieot  BhnwlQg  by  order  of  tbe  countT'  board  of 
oootrol:  and  upon  tne  removal  of  any  county  die- 
penser,  or  upon  demand  of  tbe  county  lioan]  of 
eontrol.  be  sbatt  Immediately  turn  over  to  the 
county  board  of  control  all  liquors  aod  otberprop* 
erty  In  hla  poeaeBBion  beloaip&fi  to  tbe  state  or 
county.  Said  county  boara  of  oontrol  shall  be 
cfaarfred  with  the  duty  of  proaeoutlnir  tbe  county 
dispenser  or  any  of  hla  employees  wbo  may  violate 
any  of  the  provlsloas  of  tbia  act.  Oo  ibe  death, 
resignation,  or  removal  of  a  county  dlipenser,  or 
expTnttlOD  of  bis  term  of  oAce,  tbe  county  t>osrd 
shall  appoint  his  successor. 

Bee.  Ujl  Tbe  county  board  of  oontrcd  sbsll  use  aa 
ttaelrofflce  the  office  of  tbe  oountr  supervlmr  nf 
tbeir  county,  and  sball  decC  one  of  tbeir  oumtwr 
chairman  and  another  as  olerkot  tbe  said  county 
board  of  ccmtioL  Itieoountyboardsball  preserve 
as  a  part  of  the  records  and  flies  of  tbeir  offloeaU 
petitions,  bobds,  and  other  papers  pertaining  tothe 
ffranMnsorrevooatkmof  permits,  and  keep  suit- 
able books- In  which  bonds  and  permits  sbali  be  re- 
corded. TbebooksstaaUbefurntahedbytheoounty 
like  other  public  recOTds.  The  counur  board  of 
control  sball  deslfrneta  or  provide  a  suitable  plaoe 
In  which  to  sell  tne  Uquoia.  Tlie  memlwn  of  ibe 
eounty  board  of  control  shall  meet  onceanootb 
oroflener.on  the  eall  of  tbe  chairman,  and  each 
raemberof  fhebwird  shall  receive  a  per  diem  of 
tSJU  mlleaireencb  way,  but  ttiey  sball  not  receive 
compensation  fur  more  thnn  thirty  days  In  any  one 
year  except  tu  the  county  of  Cbarleston,  where  they 
shall  not  receive  compeiwatioa  for  more  than  sixty 
daj-s  la  any  one  year,  and  Id  Barnwell  county  oot 
more  tbau  fifty  days  In  aoy  one  year.  They  sball. 
upon  the  npinttval  of  tbe  state  ooard  of  control, 
employ  such  Q.<i<:|f>tRn(!i  for  tbe  couniv  dispenser  as 
may  beoeceaaury.  Tbp  dispenser  ana  hta  assistants 
shall  receive  such  compensation  aa  the  state  board 
of  control  may  determine.  All  profits,  after  paylnir 
all  expenses  oi  the  county  dispeiisary.shall  be  paid, 
one  half  to  the  county  treasury  and  one  balf  totbe 
munfciofll  corporation  fn  whlon  It  mav  be  located, 
auoh  liettlcmcnts  to  be  made  quarterly:  Provided, 
That  If  the  authorities  of  any  town  or  dty.  In  the 

fudgment  of  the  state  t>oerd  of  oontrol.  do  not  en- 
oroe  this  law,  the  atate  board  may  withhold  the 
part  gnlDg  to  tbe  ^ald  town  or  city  and  ufe  It  to  pay 
Btate  coBsiables  or  else  turn  It  Into  tbe  county 
treaxurv.  All  moneya  reoelred  by  tbe  county  dis- 
penser belonirlnfr  to  tho  state  eball  be  forwarded 
on  Monday  of  eaob  week  to  (he  state  commissioner, 
and  at  tbe  same  time  the  county  dlspen^r  shall 
forward  to  the  state  board  of  control  adupllcate 
statement  of  the  remittance  so  made  to  the  state 
commlasloiMr.  On  tbe  same  day  at  eabh  week  tbe 
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■naplcion  of  having  printed  a  certain  libeloua 
paper;  that  tbe  defendant  kept  him  In  custody 
about  six  hours,  but  [used  him  very  civilly  by 
treating  bim  with  beefsteaks  and  beer,  so  that 
be  suffered  very  little  or  no  damages.  TIm 
Jury  gave  him  a  verdict  in  £800  damagei.  In 
disposing  of  the  motion,  the  Lord  Chtef  Jna- 
tice  Pratt  aaid  "that  if  the  jury  bad  been 
confined  by  their  oath  to  consider  the 
personal  Injiiiy  only,  perhapa  £30  damaxes 
would  have  been  thought  damages  lufflcient; 
but  the  small  injury  done  to  the  plaiuiiff, 
or  tbe  Inconstderableness  of  his  station  ud 
rank  in  life,  did  not  appear  to  the  jury  In  that 
striking  light  in  which  the  great  point  of  law 
touching  the  liberty  of  t&e  subject  appeared  to 
them  at  the  trial.  ...  I  cannot  say  what 
damages  I  ahould  have  given  tf  I  had  baan 
upon  the  jury,  but  I  directed  and  told  thank 
twy  were  not  bound  to  any  owUdn  damagaa. 
.   .  .  Upon  the  whole,  I  am  of  o^nlon  the 


coonty  dispenser  shall  deposit  with  tbe  ooantr 
treasurer  the  portion  of  all  tbe  moneys  received 
by  bim  beloniring  to  tbe  county  and  to  tbe  mnidol- 
pal  authorities  In  wblota  tbe  dispensary  la  kioaiM. 
Tbe  county  treasurer  shall  give  bis  receipt  therefor 
and  hold  the  same  until  tbe  Quarterly  settleineat 
hereinbefore  provided  for  Is  oad.  lAo  quarterly 
settlement  berdn  provided  for  shall  be  made  on  tbe 
4th  Monday  In  tbe  months  of  December,  March, 
June,  and  September  In  each  year.  Buob  settle- 
ment shall  be  made  In  the  presence  of  tfaeoounty 
auditor,  who  sliall  make  a  memorandum  of  tM 
Items  thereof,  and  forward  tbe  sune  to  the  state 
board  of  oontrol.  Tbe  mayor  or  Intendaot  of  tbe 
city  or  town  In  which  the  dispensary  ts  looaCed 
shall  also  attend  such  settlement:  iVnirideil,  lliat 
In  counties  where  dispennuies  other  than  InoorptK 
rated  cities  or  towns  tbe  county  sball  get  all  pronCa 
that  would  otherwise  go  to  such  cIMea  and  towns. 

Sec.  U.  Before  selling  or  dellverlDg  any  lotoxl- 
catlog  liquors  to  any  person,  a  request  must  ba 
presented  to  the  county  dispenser,  printed  or 
written  In  Ink.  dated  of  tbe  true  date,  stating  ttiat 
beorsbelsof  a8e.andtlieresldeooeor  tiie signer, 
forwhomorwboesnselt  is  required,  tbequantltv 
and  kind  required,  and  bis  or  her  true  name,  sod 
tberequestshallbeslgned  by  tbe  spplloant  In  bis 
own  true  name  and  slgnatuie,  attested  by  tbe 
county  dispenser  or  derk  wbo  receives  ana  lllea 
the  request.  But  ttie  reqtiest  Sball  be  refused  It 
the  county  dispenser  fllingit  persotuUy  knows  tbe 
person  applying  is  a  minor,  that  be  Is  Intoxhsated, 
or  that  be  Is  In  the  habit  of  ualoir  Intoxlcatinir 
llquora  to  an  exowi;  or  if  tbe  apptlcant  is  not  so 

Sersooally  known  to  mid  county  dispenser  before 
Ungsaldorderordellverlng  said  liquor  be  sball 
require  tbe  statement  of  arellableand  Crustwortbr 
person  of  good  character  and  bablte,  known  per- 
sonally tonlm,  that  tbe  applicant  Is  not  a  minor 
and  ts  not  in  tbe  habit  of  using  intoxicating  llquora 
to  excess. 

Sec,  12.  Requests  for  purchase  of  liquor  shall  be 
made  upon  blanks  furnished  by  the  county  auo 
ditor,  lo  packagee  of  one  hundred  each,  to  tbe 
county  dispensers,  from  time  to  time  as  the  same 
sball  t>e  needed,  and  shall  be  Dumbered  oonseou- 
tively  by  tbeaudltor,  Tbe  blanks  aforesaid  shall 
befurafsbed  to  the  county  auditor  by  the  state 
board  of  coDtrol,  In  uniform  Ixwks,  like  bank 
checks,  and  the  date  of  delivery  sball  be  Indorsed 
by  the  county  auditor  on  eaob  t>oolc  and  receipt 
taken  tberetor  and  preserved  In  bis  offioe.  Tbe 
dispenser  shall  preserve  tbe  application  In  theorlgt- 
nal  form  consecutively  by  the  auditor.  Tbe  Idanka 
aforesaid  sball  be  —  and  book,  except  the  OIlog  of 
the  blanks  tbereln.  notfl  returned  to  the  county 
auditor.  When  return  tbereof  Is  made  tbe  coun^ 
auditor  shall  indorse  thereon  the  date  of  return, 
aod  file  and  preserve  tbe  same,  to  be  used  In  the 
quarterly  settlements  between  such  dispenser  and 
tne  coubty  treasurer.  All  unused  or  mutilated 
blanks  shall  be  returned  or  aocounted  for  liefote 
other  blanks  are  Issued  to  such  county  dispenser. 

Bee.  18.  On  or  before  the  lOtb  day  of  eaefa  month 
each  dispenser  shall  make  full  returns  to  tbe  county 
auditors  of  all  requests  filed  by  him  and  his  olerts 
daring  tbe  pceoeding  month  upon  tdaaks  to  be  tor- 
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dunagMsra  notazoewlTC,  andthfttltls  reiy 
dangerooi  for  the  jadgei  to  lotenneddle  tn 
dftmftgea  for  torte;  it  must  be  aglariog  case 
indeed  of  cQtrageotu  damages  In  a  tort,  and 
which  all  maoktod  at  first  blush  must  think 
■u,  to  induce  a  court  to  grant  a  new  trial  for 
excessive  damages." 

Id  Dajf  r.  WooOworA,  M  U.  8. 18How.  871 
[14:  188],  which  wai  an  action  of  trespass 
charglDg  the  defendants  with  tearing  down 
and  destroying  the  plaintiff's  mill  dam,  this 
oourt,  through  Mr.  Justice  Grler,  said : 
88]  *"It  is  a  well-established  principle  of  the 
common  law  that.  In  actions  of  trespass  and 
all  actions  on  the  base  for  torts,  a  Junr  may 
infllot  what  are  called  exemplary,  punitive,  or 
▼IndtetiTe  damages  upon  a  defendant,  having 
In  view  the  enormity  of  his  offense  rather  than 
the  measure  of  compensation  to  the  plaintiff. 
We  are  aware  that  the  propriety  of  this  doc- 
trine has  been  questioned  by  some  writers,  but 


If  repealed  Jndidal  dedstraiB  for  more  than  a 
cenlurT  are  to  be  received  as  the  best  exposU 
tion  of  what  the  law  Is.  the  question  will  not 
admit  of  argument.  By  the  common  as  well 
as  by  the  statute  law  men  are  often  punished 
for  aggravated  misconduct  or  lawless  acts,  by 
means  of  a  civil  action,  and  the  damages  in- 
flicted by  way  of  penal^  or  punishment  given 
to  the  party  injured.  In  many  civil  actions, 
such  as  libel,  slander,  seduction,  etc.,  the 
wrong  done  to  the  plaintiff  la  incapable  of  be- 
ing measured  by  a  money  standard;  and  the 
damages  assessed  depend  on  the  circum* 
stances,  showing  the  degree  of  moral  turpitude 
oratrocltyof  the  defendant's  conduct,  and  may 
properly  be  termed  exemplary  or  vindictive 
rather  than  compensator.  In  actions  of 
trespass,  where  the  injury  has  been  wanton 
and  malicious,  or  gross  and  outrageous,  courts 
permit  juries  to  add  to  the  measured  compen- 
sation of  the  plaintiff  which  be  would  have 


nlsbed  br  the  state  board  of  control  for  that  por. 
pose,  ana  «ooompaar  the  same  wltb  an  oatb.  duly 
taken  and  iubsortbea  before  the  county  auditor  or 
notary  publlo,  which  shallbe  in  the  f ollotrlD^  form, 

to  wit:  "L  .  belDsrduly  awora,  state  on 

oatb  that  the  requests  for  liquors  berevltb  returned 
are  all  that  were  received  and  filed  at  my  place  of 
bualneai  under  my  ptumit  durlQir  the  month  of 

 ,  18B-:  that  I  hare  carefully  preserved  the 

iame,  aud  that  they  were  filled  up,  aiaiied.  and  at- 
tested at  the  date  shown  thereon,  as  provided  by 
law:  thatwtd  requests  were  filled  by  dellvurlDff 
the  quantity  and  kind  of  liquors  required,  ana 
that  DO  liquors  have  been  sold  or  dispensed  under 
tny  permit  during  said  month  except  aa  sbowo  by 
the  requests  herewith  returned;  and  that  I  have 
faithfully  otwervect  and  compiled  with  the  pro- 
Ttatonacf  my  boud  and  oath  taken  by  me,  thereon 
Indorsed,  and  wltb  all  the  laws  rutins  to  my  du- 
Uea  In  the  premfBea." 

Sec.  14.  u  poQ  failure  of  any  dispenser  to  make 
returns  to  the  auditor  as  hereto  required.  It  ehaU 
be  the  duty  of  said  auditor  to  report  such  failure 
to  the  state  board  of  contntl.  and  the  raid  state 
board  of  controlsball  Immediately  order  the  county 
board  to  summon  said  delinquent  dispenser  to  ap- 
pear before  them  and  show  cause  why  his  permit 
should  not  tw  revoked:  and  If  the  cause  shall  not  be 
shown  to  the  satisfaction  of  the  county  txmrd  of 
oontrot,  they  shall  immediately  sdduI  said  permit 
and  irtve  oublic  notice  thereof:  and  tbe  circuit  sollo- 
itor  shall  pmeeed  to  enforce  tbe  penalties  pre- 
aorlbed  m  this  act  forsucb  violatloo  naatnst  said 
ooonty  difpenserat  the  next  sucoeedioK  term  of 
f»urt  in  the  county  la  wbtoh  such  permit  Is  held; 
and  any  dispenser  who  shall  sell  or  dispose  of 
any  mtozlcailnit  llquona  after  bis  pernut  shall 
liave  been  revoked  sualL  upon  oonviotittn  thereof, 
be  fined  nor  lees  than  five  hundred  (BOO)  dollars 
and  be  imprisoned  for  tfx  montbs.  If  any  dis- 
penser or  his  clerk  aball  purobase  any  intoxloat- 
iog  liquors  from  any  other  person  ezoept  the 
Stale  oommfsnioner.  or  If  be,  or  they,  or  any 
person  or  persons  in  his  or  VuSr  employ,  or  by  his 
or  tbelr  direction.  Aall  sell  m  otter  for  sale  any 
llquorv  other  tban  sucb  as  have  been  purohasea 
from  (he  state  eommlSHloner,  or  shall  adulterate, 
orOHUse  to  tie  adolleriited,  aoy  tntoxlcatlair.  spirit. 
nous,  or  malt  liquors  which  be  or  ihey  may  Veep 
forenle  under  ihls  aut,  by  mlxlnv  with  same  oolor- 
fnjr  matter  nr  any  drug  or  ingrenleDt  whatever,  or 
shell  mix  tbe  same  with  other  liquors  of  different 
kind  or  quality,  or  with  water,  or  eball  sell  or  ex- 
pose for  sale  aucb  liquors  so  adulterated,  knowing 
It  to  be  such,  or  shaO  change  the  label  upon  any 
box,  bottle,  or  package,  be  or  they  sball  be  guilty 
of  a  ml^deuieanor  Bi>d  t>e  fined  In  a  sum  of  not  less 
tban  S2D0  or  Imprisonment  for  not  less  than  six 
months.  If  any  county  dispenaer  shall  misappro- 
priate, misuse,  or  otberwisc  wrongfully  dispose  of 
any  moneys  or  other  property  belonging  to  the 
state,  county,  or  municipality,  he  shall,  upon  oon> 
viotlon.  be  punished  as  in  case  of  tmaob  of  trust 
with  fraudulent  Intent. 

Beo.  1&.  No  person,  firm,  association,  or  oorpora- 
tlon  sball  manufacture  for  sale,  or  keep  for  sale, 
exohange.  barter,  or  dtspeuse  any  llqaofs  cootaln- 
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log  aloobot,  for  any  purpose  whatsoever,  otfaerwlM 
than  b  provided  In  this  act.  Any  person,  firm,  as- 
sociation, or  corporation  desiring  or  intending  to 
manufacture  or  distill  any  liquors  containing  alco- 
hol within  this  state  sball  drat  obtaiufromthestate 
board  of  control  a  permit  or  license  ao  to  do,  and 
It  Shalt  be  unlawful  for  any  such  person,  firm,  as- 
sociation, or  corporatloa  to  manufacture  or  distill 
any  liquors  oooUlDing  alcohol  wUblo  this  state 
without  having  such  piermltor  lloense.  Any  vio- 
lations of  the  terms  or  the  permit  or  license  sball 
authorise  and  warrant  tbeseiiure  of  the  product 
on  taaad  at  any  distillery  or  place  where  liquors 
containing  alcohol  are  manufactured:  Profided, 
Tbe  United  States  has  no  Ilea  or  claim  upon  tbe 
same.  And  in  the  application  for  a  permit  or  lU 
cenae  to  manufaoturo  liquors  containing  alcohol, 
the  applicant  shall  give  tbe  sute  full  power,  upon 
any  violation  of  this  act*  to  seize  and  take  posses- 
sion of  any  product  on  hnnd  at  the  distillery  or 

ftlaoe  where  such  applicant  sball  maoufacturesuch 
Iquors,  and  shall  authorise  tbe  state  to  pay  the 
United  States  government  tax  upon  tbe  same  If 
unpaid,  and  to  dispooe  thereof  as  provided  heroin 
for  contra  nt^iid  gDOds.  Dispensers  as  herein  pro- 
vided shatlolune  be  authorized  loaell  and  dispense 
liquors  containing  alcohol,  and  all  permits  must  be 
procured  by  suon  dlBpeoeeie  as  herein  provided 
from  the  county  board  of  control:  Provided.  That 
the  manufacturers  of  distilled,  malt,  or  vlooiu 
liquors  wbo  are  doing  business  In  the  state  shall  tM 
allowed  to  sell  to  no  person  in  this  state  except  the 
state  commissioner  and  to  parties  outside  the  state, 
and  tbe  state  commissioner  sball  purchase  bis  sup- 
plies from  tbe  Imwers  and  distillers  in  this  state 
when  their  product  reaches  tbe  standard  required 
by  this  aeb  Pi-ntrfded,  Such  supplies  can  be  pur- 
chased as  cheaply  from  sueh  brewers  and  disillleta 
in  tills  state  as  efsewbere:  And  vrovldtd,  furtlier. 
That  the  state  oommisslonerstiall  have  the  right, 
and  be  Is  hereby  empowered,  to  purobase  malt 
liquors  from  breweries  of  this  state,  and  also  from 
breweries  outside  of  ttals  state  who  may  have 
agents  representing  them  In  this  state.  Bi'ery 

KBOkage,  barrel,  or  bottle  ot  snob  liquor  shlppea 
syond  (he  llmlls  of  this  state  shall  have  the retm 
tbe  certificate  of  the  B(ate  commissioner  allowing 
same,  otherwise  It  shall  lie  liable  to  contlscatioo 
and  the  railroad  carr!i  Ing  It  shall  be  punished  as  In 
1 3:  And  prorUled,  That  any  person  shall  have  the 
tight  to  make  wine  for  his  or  her  own  use  from 
grapes  or  ntlier  frulta.  Tbe  Inspector  appointed 
by  the  state  board  of  control,  as  herein  provided, 
sball  have  the  right  to  enter  and  examine,  at  any 
and  all  tlmea  not  forbidden  by  tbe  United  States 
laws,  any  dtstiltery.  brewery,  or  place  where 
Hquore  containing  alcohol  Is  manufactured,  wlibia 
this  state.  Any  manuiaoturor,  dIstUler.  or  brewer 
who  may  ret  use  to  allow  the  inspector  lo  enter  and 
exnmtne  bis  place  ot  business  and  Its  appurtenances 
at  such  times  as  tbe  Inspector  may  deem  proper 
sball  forfeit  his  permit  or  license^ 

Sec.  18.  Every  dispenser  nholl  keepa^trict  account 
of  all  liquors  rcL'cived  by  him  from  (he  state  com- 
missioner In  a  book  kept,  for  that  purpose,  which 
shall  tw  subjeot  at  all  times  to  the  inspection  of 
tbe  elroult  soliolior,  any  peace  officer  or  grand 
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vs,  a9  Bvraaat  Cousr  or 

been  entitled  to  recover  had  the  Injury  been 
iDfllcted  without  design  or  Intention,  aome- 
thlng  farther  by  way  of  punisliment  or  ex- 
ample, which  hns  sometimes  been  called 
'smHrt  money.'  This  has  always  been  left  to 
the  discretion  of  tbejury,  as  the  degree  of  pun- 
ishment to  be  thus  Infllcled  must  depend  od 
the  peruUnr  circumstances  of  each  case." 

Philadelphia,  W.  d:  B.  R,  0».  t.  Qu^fiep.  63 
U.S.  21  Uow.  218  [16:77j.  was  a  case  wherein 
a  railr(Mid  company  was  responsible  In  au  ac- 
tion for  the  publication  of  a  libel ;  and  although 
this  court  reversed  the  circuit  court  for  allow- 
ing the  jury  to  give  exemplary  damages,  be- 
cause tberewaa  noevldesce  that  the  injury  was 
Inflicted  maliciously  or  wantonly,  yet  the  case 
of  Day  V.  Wocdieorih,  S4  U.  8, 18  How.  863  [14: 
181],  wa8cit«d  with  approval  as  recognizing 
80]  the  power  of  a  jury  In  certain  'aciions  of 
lorl  to  assess  against  the  tortfeasor  punitive  or 
exemplary  damages,  and  as  laying  down  the 
law  that  whenever  the  Injury  complained  of  has 


jnror  of  tb«  oooDtr.  or  of  anr  otber  citizen,  and 
such  book  sbell  show  the  amouat  and  kind  of  li- 
quors procured,  the  date  of  receipt  and  ataouat 
sold,  and  tbe  amount  on  band  of  eacb  kind  for 
each  moath.  Suob  books  sbitll  be  produced  by  tbe 

arty  keeplns  the  same,  to  be  used  as  evidence  on 
□  I  of  noj  prosecution  asalnsc  blmoa  notice  duly 
served  that  tbe  same  wllllie  required  as  evidence. 

8ec.  17.  Tbe  pajmeot  of  tbe  UQtted  States  spe- 
olal  tax  M  a  liquor  seller,  or  notice  of  anj*  kind  la 
any  plnceof  restrr.  or  In  anv  store  or  sboplndlcal- 
tnirthat  alcoholic  liquors  are  there  sold,  kepr,  or 
Klveo  awu)*.  sball  be  pnnia  facte  evldeooe  that  tbe 

Serson  or  persons  payInK  (aid  tax  and  tbe  parties 
Isplavtnir  such  notices  areactlnirlD  violation  of 
this  Bc-t:  and  unlem  said  person  or  parties  are  bpII- 
Inti  under  penult  as  prescribed  by  this  act  tbuy 
shall  l>e  punished  by  a  fine  of  not  lens  than  $100  nor 
mtiro  thun  $500,  or  oy  Imprlsoonient  for  a  term  of 
not  lera  tuan  ttiree  months  nor  more  than  twelve 
montha.  CouvfctlOD  In  tbennlted  StatiMi  courts  of 
Ullch  sales  of  liquor  shall  betaken  as  prima  fade 
•vldouL-e  of  violation  <>r  tbe  provisions  of  this  act, 
and  nuv  distiller  or  manufacturer  of  Mquom  ooo- 
tulmuv  alcohol  so  convicted  inihe  United  States 
courts  eijal),  by  reason  ot  such  conviction,  forfeit 
tbe  permit  or  license  aranted  bim  by  tbe  state 
bonrd  of  control  la  addition  to  tbe  other  penalties 
herein  pro vtdiVd. 

Sm:.  18.  Uccnsnd  drufrslsts  conduotliur  druir 
stores  and  maniiracMii-crs  of  proprietary  medtclnee 
are  hereby  euihorizcrt  to  purchase  or  d'spensersof 
tbe  coiiiiUesof  thcirresldenoe  IntoxIcatlnK  liquors 
loot  lucludlng  malti  for  tbe  purpose  cf  compound- 
Inn  medicines,  tinctures,  ana  extracts  that  cannot 
be  used  as  a  bevernffp.  Tbe  dlsi'cnser  sball  not 
obnrfrevucblli-enscd  clriiiritlsts  more  than  lOpercent 
net  protitsfor  liquorssoenld.  Such  purchaper shall 
keep  a  record  of  tbe  uses  to  whtvb  tbe  same  are  de- 
voted. Klving  tbe  kind  and  quantity  so  used,  and 
quarterly  tbey  sbnll  make  and  file  with  tbe  county 
auditor  and  with  tbe  county  hoard  ot  control 
sworn  reportStirivliifr  a  fuU  and  true  atatementof 
the  quantity  and  klnda  Of  stHdi  Itquors  purchased 
and  nsed,  the  uses  to  which  tbe  same  hnve  been  de- 
voted, and  Rtvtnic  tbe  name  of  the  dispenser  from 
whom  the  same  was  purchased,  and  the  dates  «nd 
qiiamities  ao  purclia^.  lOKOtber  with  an  Invoice 
of  each  kind  still  in  stock  and  kept  for  such  oom- 

Kundinm.  If  SBld  licensed  dnurirlst  sball  sell, 
rter,  give  away,  or  exctiange  or  in  any  manoer 
dlai>oae  of  said  liquors  for  any  purpose  other  than 
authorised  tw  this  section,  beshall  upon  oon  viotfon 
forfeit  bis  Uoonse  and  be  liable  to  all  penalties, 
pron-cutions.  and  proceedlnfrsatlawandm  equity 
pro  tided  against  peiwns  scllInK  without  permit, 
and  upon  such  conviction  theelerkof  the  court 
shHll,  wtibln  ten  days  attersuoh  Judvmentor  or- 
der, transmit  to  tbe  board  of  pharmaceutical  *-x- 
■minen  tbe  oertlQed  record  tbere<if,  upon  receipt 
of  which  tbe  said  Imnrd  sbnll  Btr1k(>  the  name  of 
tbe  said  drurirlst  from  tb^  list  of  pharmacisis  and 
ruvokft  fata  certificate:  Froridrd,  That  notbmv 
licrein  contained  shall  be  construed  to  authorize 
f-"  mnuufaotnreor  iaicof  any  preparation  orcom-' 

ess 
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been  Inflicted  mallclouslj  or  wantonly.  Mid 
with  circumstances  of  contumely  or  Indigot^, 
the  jury  are  not  limited  to  the  ascertainment 
of  a  simple  compensation  for  the  wroiig  com- 
mitted against  the  aggrieved  person. 

This  was  likewise  recognized  as  well-settled 
doctrine  In  the  case  of  Lake  Shora  A  M.8.  B. 
Co.  V.  Prmlice,  147  U.  8. 107  [87:  99]. 

The  Intentional,  mallclouB,  and  repeated  in- 
terference by  the  defendants  with  theezerolaa 
of  personal  rights  and  privileges  secured  to 
the  plaintiff  by  the  Constitution  of  the  United 
States,  as  alleged  In  thecomplalnt,  constitutes, 
as  we  think,  a  wrong  and  injury  not  the  sub* 
ject  of  compensation  by  a'mere  money  atand- 
ard,  but  fairly  within  the  doctrine  of  toe  cssea 
wherein  exemplary  daiqages  have  been  id- 
lowed.  Those  allegations  of  the  complaints, 
though  denied  In  tbe  answers,  have  been  sus- 
tained by  the  tribunal— in  these  cases,  the  court, 
a  jury  having  been  waived— which  had  to  past 
upon  the  Issues  of  fact. 


pound,  UDder  any  name,  form,  or  devloe.  which 
mar  t)e  used  asaoereraRe  which  Is  Intozlcatinir 
In  Its  obaraoter:  .^nd  ttrnvided.  furtker.  Tbat  the 
state  oommlssioner  shall  be  authonaed  to  sell  to 
manufacturing  chemists  and  wholssala  dnmisis 
alobol  by  the  oarrel  at  cost. 

6ec  19.  If  any  person  shall  make  any  false  or 
flctliloua  siffoatute  or  slim  any  name  other  than 
bis  or  her  own  to  any  paper  required  to  be  signed 
by  this  act,  without  b«4nx  authorized  so  to  do,  or 
make  any  fslse  statement  Id  any  paper,  request,  or 
application  sifrned  to  procure  liquors  under  this 
act,  tbe  person  so  ofteodlnft  sball  t>e  erullly  of  a  mis- 
demeanor, and,  upon  cK)nvictlon  thereof .  shall  be 
punished  by  a  fine  ot  not  more  than  9>iS  or  be  Im- 
prisoned not  more  than  thirty  days. 

See.  SO.  If  any  dtspenser  or  bis  clerk  sball  make 
false  oath  touching  any  matter  required  to  be 
awom  to  under  tbe  provisions  of  this  act.  tbe  person 
BO  offending  shall  upon  convlcMon  tm  puntsoed  as 
provided  by  law  for  perjury.  If  any  county  dls- 

Eenser  ebali  purchase  or  procure  any  Intoxicating 
qunrs  from  otber  person  than  the  state  oommls- 
Bloner,  or  make  any  false  return  to  the  county  au- 
ditor, or  use  any  request  for  liquors  for  more  than 
one  sale.  In  any  auoh  ease  be  sball  t>e  di-cmed  guUty 
of  a  misdemeanor,  and,  upon  conviction,  be  pun- 
ished by  a  fine  of  tOw  or  six  monthil*  imprison- 
ment. 

See.  CL  Every  person  who  shall  directly  or  Indi- 
rectly keep  or  maintain  by  himself  or  by  associat- 
ing or  combining  with  .others,  who  shall  lo  any 
manner  aid.  assist,  or  atwt  In  keeping  or  malntaln- 
iDg,  any  club  room  or  other  place  in  which  any 
Intoxicating  liquors  are  received  or  kept  for  use. 
barter,  or  sale  as  a  beverave.  or  for  distribution  or 
division  amongtbememtwrsof  anyclub  orsssoola- 
tion  by  any  means  whatever,  and  every  person  who 
shall  receive,  barter,  sell,  assist,  or  abet  another 
in  receiving.  tMrtering,  or  selling,  any  alcoholic 
Hguors  so  received  or  Kept,  sball  be  deemed  guilty 
of  s  misdemeanor,  and.  upon  oonvlotlon  thereof 
sball  be  punished  by  a  flne  of  not  less  than  $100 
nor  more  than  SOOO,  or  by  Imprisonment  for  a 
term  of  not  less  than  three  months  nor  more  than 
twelve  monttas:  Provided,  Tbat  tbe  state  tward 
of  eontnri  shall  have  tbe  power,  upon  a  proper 
showing  and  under  such  rules  as  tbey  may  adopt, 
to  exempt  hotels  where  tourists  or  bealtb  seekers 
resort  from  being  considered  nuisaooee  or  as  vio- 
lating ihis  act  by  reason  of  any  managerof  auoh 
botew  dispensing  liquors  Iwugbt  from  tbs  dlspea- 
sary.  by  the  bottle,  either  nignt  or  day,  but  before 
any  such  exemption  shall  be  itranted  the  state  hoard 
of  control  sball  require  the  managerof  nich  hotel 
to  give  agood  and  suflldentbond.  In  tbe  penal  sum 
of  $8,000,  oondiitoned  for  the  observance  of  all  the 
mica,  regulailona,  and  rest  nctlops  presortbed  and 
imposed  by  the  said  buardand  wit  n  all  the  requlre- 
meois  of  this  at.i.  and  It  shall  be  lawful  for  any 
constable  or  oOcer  thus  employed  under  this  aot 
toentersuch  hotel  and  ssarohltat  any  ttnie.dav 
or  Digbt,  wltbout  a  warrant,  tar  eontrabaod  li- 
quors. 

SCO.  n,  AU  plaosa  wbexe  aleoboUe  Uquois  an 
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Th»t  th«  Mnonnt  of  tbe  recovery  In  eaeb  caw 
Ml  short  of  the  Bum  of  $3,000  did  not  wltb- 
dnw  Um  cues  from  the  Jurisdiction  of  the 
«Ourt.  Am  the  declaration*  alleged  damagei 
la  the  ittm  of  96,000,  and  as  a  jurr  vould  be 
at  llbertjr  to  find  aor  amouDt  not  in  ezcess  of 
that  Bum»  the  jurlBdicUon,  baTlog  once  Talld- 
attached  vould  not  be  defeated  by  the  fact 
that  the  TeooTeriea  were  for  Bums  less  than 
$3,900.  Aa  aald  in  tha  caae  of  J)ag  t.  F«orf- 
t»ta1h,  abOTO  cited,  tbe  amount  "baa  been  al- 
waya  I^t  to  the  discretion  of  the  jury.  tU  the 
degreeof  punlahment  to  be  thus  lonicted  must 
depend  on  the  peculiar  circumstanoea  of  each 
case." 

Bm  T.  Sdmundi.  118  U.  S.  BSC  [29  : 7S9.] 
waa  a  fully  conddered  case,  and  it  waa  there 
held  that  asuit  cannot  Droperhr  be  dismissed  by 
a  circuit  court  of  the  United  States  as  not  sub- 
Btantially  involTlng  a  controversy  within  tbe 
Jurisdiction  of  the  oourt,  unleaa  the  facts, 
where  made  to  appear  on  the  recMd,  create  a  le- 


gal certainly  of  that  cooolnslon ;  that  where  ex- 
emplary *damue8  beyond  tbe  sum  neces-  [90 
sary  to  give  a  eIrcuU  court  of  the  United  Siatea 
jurisdiction  are  claimed  loan  action  for  ma- 
licious trespass,  tbe  court  should  not  dismlsa 
tbe  case  for  want  of  jurisdiction  simply  be- 
cause the  record  showB  that  the  actual  Injury 
caused  to  tbe  plaintiff  by  the  trespass  was  less 
than  tbe  jurisdictional  amount,  aud  that  it  la 
settled  In  this  court  that  In  u  action  for  a  tres- 
pass accompanied  with  malice  the  plaintiff 
may  recover  exemplary  damages  In  excess  of 
the  amount  of  hia  injimes.  If  the  ad  dismnvm 
la  properly  laid. 

Our  loquiries  thus  far  have  proceeded  on  tbe 
assumption  that  tbe  Injuries  complained  of 
were  inflicted  in  the  enforcement  of  an  uncon- 
stliutlonal  law  of  the  state.  Sustaining  the  juris- 
diction of  tbe  circuit  court  oo  that  assumption, 
we  are  now  brought  to  tbe  more  important 
and  difficult  qnestloo  wbMber  the  ao-called 
dbpenaary  law  of  the  state  of  Sooth  Carolina 


■oM,  barterMl.  or  alTen  awsr  to  Ttolatlon  of  this 
aot,  or  where  persons  are  permitted  to  resort  for 
the  purpose  of  driQkInc  alcobollc  itquora  as  a  bev- 
enure,  or  wbera  atoobouc  llQuors  are  kept  for  ule. 
barter,  or  deltrery  In  TlolatioD  oC  this  act,  are 
heretqr  declared  to  be  commoD  iiaf8aooea,aDd  aor 
person  mar  fo  betota  any  trial  justioe  lu  the 
eoontr  ana  swearout  an  arrest  warrant  on  per^ 
sooal  koowledite  or  on  mrormatlon  and  belief 
ebarglDa  said  nnlssnce,  alvlna  tbe  namee  of  wit- 
nesses aaainst  tbe  keeper  or  maoMiter  uf  suoh  place 
and  his  aide  and  esstotaota,  if  »aj.  and  mob  trial 
justioe  shall  dlreotsuoharreatwarnuit  either  to  ibe 
aherUr  of  the  oouoir  or  to  aaj  Bpeclxl  conatable, 
oommandtnv  said  deteadant  to  be  arrested  and 
brouaht  before  him  to  be  dealt  with  accordloit  to 
law,  and  at  the  same  time  shallissneasearoh  war- 
lant  io  which  the  premlMSIn  question  shall  be  par- 
tloularlr  desorlbea,  oommanaina  such  Bherllt  or 
eonstabto  to  thorouably  search  tbeZprcmlaes  la 
aoestfon  aad  to  seise  all  aloobolk:  Ihiuors  found 
ueiwm  and  dlsposa  of  tbemas  provided  In  I  SB,  and 
to  selas  hjI  vcasuls.  bar  fixtures,  acreem,  hottlca. 
flat!,  and  appurtenancra  apparentlTtised  or  suit- 
able for  use  Id  retallioir  liquors,  to  make  a  oomplete 
InventorT  thereof,  and  deposit  tbe  same  with  tbe 
■heriff.  That  iinilerthe  arrest  warnnt  thedcfend- 
aat  shall  be  arrested  and  brouirbt  before  such  trial 
jiutloe,  and  the  case  shall  t>e  disposed  of  es  In  ease 
of  other  crimes  beyond  bis  jurisdlctloo,  except  that 
when  be  oommits  or  binds  over  Ibe  parties  fur  trial 
Co  the  next  term  of  oourt  of  aeneral  sessions  for 
the  oountr.  be  shall  make  out  everr  paper  In  tbe 
ease  in  duplloate  and  file  one  with  tbe  clerk  of  the 
oourt  for  tbe  oountr.  and  immediately  tmnsmlC 
tbe  other  to  tbeaolioltor  of  thedrcult.  whereupon 
■aid  soltoltor  shall  at  onoe  apply  to  theolroult  Judae 
at  cbambeie  withio  that  olroutt  tor  so  order  re- 
BtralntDK  tbe  de'cadants,  their  servants  or  ajrents, 
from  keeplna.  reoelvloa.  barterlna.  sclllnit,  or  kIv- 
iDfT  away  any  aloobolio  liquors  until  the  further 
order  of  tbe  court.  Such  droult  judjte  Is  hereby 
authoriied,  empowered,  and  required  to  Krant  iho 
said  reetmlnlnv  order  without  requlrloft  a  bond  or 
nnderuklnir  upon  tbe  bearinsor  receipt  by  him  of 
said  papers  from  the  oonrt  of  the  said  trial  Justice 
by  the  hands  of  tbe  soltoltor;  and  any  violatloo  of 
said  reetralnfDir  order  before  the  trial  of  tbe  case 
shall  be  deemed  a  contempt  of  oourt  and  punished 
as  iucb  by  aald  judire  or  oourt,  or  any  other  circuit 
Jadae.  as  for  the  violation  of  an  order  of  Injuno- 
OOO.  upon  cooTlotton  of  said  defendants  of  maln- 
tainloB  said  noieanoe  at  tbe  trial,  thev  or  any  of 
ttaem  shall  be  deemed  xullty  of  a  misdemeanor, 
punishable  by  Imorlsonmfnt  In  the  state  peolten- 
tUry  for  a  term  of  not  less  than  three  months,  or  a 
One  of  not  leas  tbnn  $200  or  by  t>otb.  In  the  dlsore- 
tlon  of  tbe  court,  and  tbe  restratnlnK  order  shall  be 
made  perpetual.  Tbe  articles  covered  by  the  In- 
ventory, which  were  reUlned  by  the  sheriff,  shall 
be  forfeited  to  tbe  state  and  eold  and  the  net  prE>- 
eeeda  sent  to  t»iest«'*  >'r.Timi«ioner,  ard  the  sheriff 
abaU  forthwith  piooeed  to  dlspoae  of  the  nloobollo 
liquots  covered  by  aaiu  luvvnuiry  as  provided  tor 
in  this  aot  as  whan  etbar  Uqaoia  aia  seised.  The , 


0Ddlnir  of  anoh  aleohoUo  lloaors  on  anoh  premises, 
with  iotlsfttoiory  evidence  that  the  sanw  was  belna 
disposed  of  contrary  to  this  act,  ^all  be  Mima  fade 
ei-idenoeot  thennisaaoe  oomplalned  of.  L>qtmra 
seized  as  berclnbefcm  provided,  and  the  vessels 
conialnlna  them,  idull  not  be  taken  from  the  cus- 
tody of  ttaeolHoers  In  possesion  of  tbe  same  by  any 
writ  of  replevin  or  other  prooeia  while  tbe  proeeed- 
inira  herein  provider  are  pendtna.  No  ault  shall  llo 
for  damaftes  sUCKcd  to  arise  by  selsure  and  deten- 
tion of  liquors  under  this  aot.  Any  person  violat* 
ina  the  terms  of  any  restralnlnir  order  aranted  la 
such  procee«lIngs  shall  be  punished  for  oonteroM 
by  a  tine  uf  not  less  than  BOO  oor  more  than  $l,(jaD, 
and  by  Imprisonment  la  the  state  penitentiary  not 
leas  than  ninety  days  nor  more  than  one  year.  In 
contempt  proueeilininBrisina  out  (rf  tbe  violatloo 
of  any  lejuaction  rmnted  under  tbe  provMons  of 
til  la  tict,  the  cou  r  or.  tn  vacation,  the  judse  thereof, 
Shalt  have  power  to  try  summarily  end  punish  tbe 
party  or  parties  rullty,  as  required  by  law,  Tbe 
affidavits  upon  which  the  uttaobmeot  toroontemtit 
Inues  ihali  make  a  prlmn  facie  case  for  tbe  state. 
The  accused  may  plead  In  tbe  same  manner  as  to 
an  indtotmeot  in  eo  far  as  the  same  Is  applicable. 
Evidence  may  be  oral  or  In  tbe  form  of  affldarits 
or  both.  Tbe  dofomiant  shall  not  neoeesarlly  be 
discharged  upon  bis  denial  of  tbe  fact  stated  id  the 
movlnir  papers.  Tbe  clerk  of  tbe  oourt  sbatl.  upon 
the  apnlfoation  of  either  party.  Issue  siibiKBoas  for 
witnesses,  and,  except  as  above  set  forth,  Ibe  prao* 
tice  In  such  contempt  prooeedlna  shall  conform  as 
nearly  as  may  be  to  tbe  practice  In  the  court  of 
common  pleas,  "niat  when  any  solicitor  nesrlocts 
or  rutuees  to  perform  any  duty  or  to  take  any  steps 
required  of  him  by  any  of  rbeprovisloosof  toe  pre- 
ceding section  or  oy  any  of  the  provisions  of  this 
act,  the  aitoraev  aeneral,  on  his  own  motlon.or  by 
tbe  request  of  the  sovernor,  sball.  In  person  or 
hIa  assistant,  proceed  to  tbe  locality  and  perform 
aueb  nesleoted  duty  and  take  suon  steps  as  are 
neoewiry  In  the  place  Instead  of  suob  solicitor,  and 
at  his  discretion  to  cause  a  proeeontlon  to  be  lostl- 
luted,  not  only  tn  tbe  matter  so  nearlected,  but  niso 
a  proseoutioo  amlnst  the  solicitor  for  malfeasance 
or  mleleaeanoe  in  office  or  for  ofllolal  mleouoduct 
or  for  other  charires  jusllfled  by  facte,  and  to  pur- 
sue the  prosecuttuo  to  the  extent  of  a  conviction 
and  dismissal  from  office  of  any  such  solicitor. 
And  Id  such  event  the  attorney  general  shall  be 
and  Is  hereby  authohied  and  empowered  to  ap- 
point one  or  more  additional  assistants,  who  shall 
each  hare,  wtHle  actually  emplnynd.  the  same  cnm- 
renBHtlon,to  be  paid  from  the  litigation  fund  of 
tbe  atiorney  KvueraL 

Bee.  S8.  The  state  commtssloner,  under  rules  and 
resulations  provided  by  tbe  state  board  of  control, 
may  enter  into  contracts  with  responsible  itrape 
irrowersln  thta state  for  the  sale  of  domestic  wines 
tbrousb  the  dtst>ennary.  so  as  to  enoourave  (inine 
Itrowloa  In  thlD  state,  and  In  furtherance  of  this  ob- 
ject not  more  than  10  per  cent  profit  to  the  dispen. 
sary  over  theexpensesof  botUIng.  Ubelinir,  f  rewht- 
Ing,  etc.  shall  be  chanieA  for  tbe  bandhoir  of  such 
wlnea.  Tbe  manager  of  every  registered  diitillery 
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Is,  lodeed,  as  to  some  or  sU  of  its  p«ts,  tn- 
TsHd,  BB  beioc  io  conflict  with  tiie  CoDBtitu- 
tlon  of  the  DoTteil  Siaies  and  acu  of  Coogress 
made  thereunder?  Istbatatatute  a  lawful  ex- 
erciBe  of  the  police  power  of  the  state? 

In  the  present  dfacusslon  we  do  not  deem  it 
liecessary  or  desirable  to  review  .the  namerotu 
casGB  In  which  this  court  has  had  occasion  to 
consider  sfmilar  questions.  We  shall  find  It 
sufficient  to  wppiy  to  the  case  before  us  the 
conclusions  aonouDced  In  several  very  recent 
cases. 

The  difficulty  of  the  subject  is  shown  In  the 
frequent  and  elaborate  dissents  In  many  of 
the  cases.  Still,  It  can  be  safely  said  that  the 
differences  of  opinion  thus  manifested  hare 
not  been  so  much  upon  fundamental  princi- 
ples as  upon  questions  of  the  conatructton 
and  meaning  of  the  nrioua  state  statutes  that 
haTO  been  under  consideration.  Those  stat- 


utes have  covered  almost  Iniramerable  sub- 
jects; such  as  the  ezdorioB  from  the  state  ot 

comagiouB  or  infectious  dlsMses,  or  of  crlml- 
□ats, paupers,  and  otherB  likely  to  becomes  bur- 
den or  public  charge;  regulations  requiring  rail- 
road  companies  to  fence  their  roads;  forbidding 
the  manufacture  and  sale  of  oleomargarine;  ths 
prohibition  of  Sunday  labor,  even  by  railroad 
I'ompaoies  partly  engaged  in  intersute  com- 
merce, etc. 

*But  the  particular  state  laws  thst  haTe[91 
been  *most  frequently  considered  and  have  oc- 
casioned the  most  discussion  hare  been  those 
that  have  sought  to  regulate  or  forbid  the  im- 
portation, manufacture,  and  enJe  of  loiozicat- 
ing  liquors.  And  the  law,  whose  validity  we 
are  now  to  coudder,  Is  one  of  that  elass. 

The  evils  attending  the  vice  of  Intemper- 
ance In  the  use  of  spirituous  liquors  are  so  gnat 
that  a  natural  reluctance  Is  felt  In  appeulng 


of  Itqaor  In  tbia  state  shall  report  quarterly  to  the 
•uie  oommlsiloner,  showlnir  thenumb«r  of  srIIodb 
of  each  kind  of  liquor  od  band.  msDUtactured,  or 
disposed  of  duriniribequarter;  and  ir  tbeaald  re- 

Bart  fall  tootii-ioipoud  wltta  ttie  return  of  said  dls- 
Uertotbe  IlDlted  States  iDteraal  revenue  cnlleo- 
tor  of  this  state,  or  It  Is  sbowa  that  Mid  niaDHirer 
baa  disposed  of  liquor  ooDtrary  to  tbis  act.  said  dis- 
tlUerrsimn  t>e  deemed  to  be  a  common  ouiaanoe 
and  liie  said  maoafer  and  bta  aids  and  aseistaois 
and  the  premises  Boall  be  prooeeded  amlost  ea  In 
thta  act  provided  as  to  plaoea  wbera  liqaoca  are  sold 
contrary  to  iblsaou 

Boo.  Si.  In  all  ptaees  where  llqnon  are  anlawf  ull; 
kept  or  stored,  the  same  not  helnv  Inanopen  taouee 
or  exposed  to  view,  and  a  searab  belnr  neoesaarr. 
upuu  alDdavlt  to  tUat  effect.  Or  oa  InformatlOD  and 
bvlief  that  contraband  liquor  Is  In  sueb  place,  a 
sea  rah  warrant  may  tw  taued  t)r  a  justice.  Judge, 
or  trial  Justice,  or  mayor  or  tnteodant  of  a  city  or 
town,  to  wbom  application  is  made,  empowerlos  a 
ooDS labia  or  aor  person  who  may  be  deputized  to 
enter  tbe  Mild  place  by  daytime  or  lo  tbe  oivfat-tlme 
And  toacarob  and  examine  the  said  premises  for  the 
wtirpoie  of  aeialDa  tbe  said  enntrahaod  llquoiv 
therein  conoealed.  Kept,  or  stored,  wbicUsaM  uquor 
when  so  seised  Shall  be  dlsposea  of  as  berelaafier 
provided. 

Beo.  ZBh  That  aoy  of  the  liquors  set  forth  In  11  of 
this  act,  which  are  oontrabaud,  may  be  selaed  and 
taken  wttbouc  werraot  by  aoy  irate  oonatable. 
sheriff,  or  policeman,  while  In  tranait  or  after  ar> 
rlral,  whether  In  possession  of  a  (iommoD  carrier, 
depot  aircDt.  express  aieut.  private  person,  Brm, 
oorporation.ora9SoclatloD,ana  reported  tothentate 
Gominlnioneratonee.  wbosbatl  dispose  of  the  same 
as  taerernatter  provided:  Pioclded,  That  liquors 
purchased  outside  the  atate.  owned  and  oonveyod 
as  personal  bSKSnse,  shall  be  exempt  from  selsure 
when  the  quantity  doea  notexceedi  gallon. 

Sec.  2A.  That  tbe  poasoMlon  of  said  IDiolt  liquors 
la  hereby  prohlbDed  and  declared  unlawful,  and 
any  obligation,  note  of  Indebtedness,  contracted  In 
their  sale  or  transportation  is  declared  to  be  abso- 
lutely uiill  and  void,  nor  shall  any  action  or  suit  for 
tbe  recovery  of  tbe  same  be  entertained  In  aoy 
court  in  this  state. 

Sec  27.  'I'hut  the  proceeding:  airatmt  Ifqaor  80  II- 
lesBlly  kept. aiored.sold.  delivered,  transported,  or 
bBlOR  transported  snail  be  considered  a  proceeOtnir 
in  ran.  unless  otherwise  herein  provided,  elsewhere 
than  at  bis  nr  her  residence. 

Sec.  1!B.  That  tbe  carriage,  transportation,  posses- 
sion, removal,  sale,  delivery,  or  acceptance  of  any 
of  the  saldliquora  or  liquids  In  any  package,  cask. 

SR,  box,  or  other  pacbase,  under  any  otoer  than 
a  proper  name  or  timnd  known  to  the  trade  as 
deelirnatlnv  tbe  kind  and  quality  of  the  contents 
of  the  casks,  packaffee.  or  boxes  contalnlns  tbe 
same,  or  tli  j  causinfc  of  such  carrlnfte.  transporta- 
tion, possession,  removnl.  sale,  delivery,  or  accept- 
ance, shall  work  the  forfeiture  of  said  liquors  or 
liquids  and  oanks  or  packniies.  and  tbe  person  or 
persons  so  offending,  knou  inuly.  be  subject  to  pay 
a  fine  of  not  less  thnn  $100  nor  more  than  $600.  or 
Imprisonment  for  tbe  term  of  not  less  than  six 
months  nor  more  than  one  year,  and  tbe  wronstnl 
name,  addreaB.  niark,Btamp,  or  styleonauoh  Uquor , 
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when  selaed  shall  be  ooosldered  evidence  prima 
facie  of  guilt.  The  books  and  waybills  of  the  oom- 
mon  carrier  may  be  examined  to  trace  said  liquor 
to  tbe  abipper.  who  sbaU  be  liable,  opoa  oonvtonon. 
In  a  like  penalty. 

Sec.  S8.  That  ell  oonstablee,  deputy  constables 
sheriffs,  trial  Justioea.  or  municipal  polloemen  sball 
have  tbe  right,  power,  and  authority  and  It  ataaU  be 
their  duty,  whenever  tney  are  lolormed  or  suspect 
that  any  such  Busiiiolous  peokaire  In  poeseeslonof 
a  common  carrier  contalna  alcobolfc  liquors  or 
liquids,  to  detain  tbe  same  for  examination  tor  the 
term  of  twenty-tour  houra  wltbout  aoy  warrant 
or  prooees  whatever.  Aoy  oonatable,  deputy  con- 
stable, sheriff,  or  trial  Justice  who  shall  Degieot  or 
refuse  to  perform  tbe  dulhe  required  by  ihia  aot 
sball  be  subject  to  suaponsloo  by  tbe  governor. 
Any  sheriff  or  trial  Justice  seizing  any  alooholle 
liquors  or  llquldB,  as  raqulred  by  tbIs  section,  sball 
be  paid  one  half  tbe  value  of  such  liquor  or  HquMa 
so  soon  as  tbe  same  ahall  have  been  received  aS 
the  state  dlspenaarr,  approved  and  dJsposed  of  ae- 
oordlngto  law. 

Sec.  to.  That  any  Interference  by  any  penoo 
with,  obstruction  or  reslstanoa  of,  or  abusive  Ibd- 
guaee  to,  any  ofBoer  nr  person  In  the  discharge  of 
tbe  antles  herein  enjoined,  or  tbe  uaa  of  abustve 
language  by  aoy  Buoh  offloertn-  person toany  other 
person  or  peisons,  sball  be  deemed  a  mlsdenwanor, 
and  the  person  or  persons  so  offending  shall,  upon 
conviction,  be  punished  by  a  flue  of  not  te«  tban 
9100  nor  more  tban  9£00.  or  imprisoned  for  a  term 
of  not  kssthan  three  months  nw  more  than  twelve 
mootba. 

Beo.  8L  In  all  cases  of  stfsure  of  any  gooda. 
wares,  or  meroheodtse  hereafter  or  heretofore 

made  as  twlng  subject  to  forfeiture  under  any  pio> 
vision  of  this  act  or  tbe  former  act,  which,  fa  tbe 
opinion  of  tbe  offloer  or  person  making  tbe  aetsurcL 
are  of  the  appraised  value  of  $00  or  more,  tbe  saM 
offloer  or  person  ahall  proceed  as  follows:  First. 
He  shall  cause  a  Ust  containing  a  particular  de- 
scription of  tbe  goods,  wares,  or  mercbandlse  seised 
to  t>e  prepared  in  duplicate  and  an  appraiaemeot 
thereof  to  be  made  by  three  sworn  appraisers  to  be 
selected  Ijy  bira.  wbo  sbaU  be  respectable  and  dlB> 
Interested  citizens  of  tbe  state  of  South  Oaroltoa 
residing  wtihia  tbe  county  wherein  tbe  seizure  was 
made.  Said  list  and  appmlsemeot  shall  be  properly 
attested  by  ttosald  officer  or  person  and  the  said 
appraisers,  for  which  service  each  of  the  said  ap- 
p raisers  shall  be  allowed  the  sum  of  $1  per  day, 
not  exceeding  five  days,  to  be  paid  by  toe  state 
oommlsBlooer.  Seoond.  If  tbe  said  goods  are  be- 
lieved by  the  oflleer  making  tbe  seizure  to  be  of 
l<w  value  tban  tBO.  no  appraisement  ahall  be  made. 
The  said  offloer  or  person  shall  prooeed  to  publish 
a  notice  for  three  weeks,  in  writing,  at  ttiree  plaoea 
In  tbecountv  where  the  selsure  was  made,  descrll>- 
tng  the  articles  and  stating  the  time  and  place  and 
cause  of  their  seizure,  and  requiring  aoy  person 
claiming  them  to  appear  and  make  such  claim 
within  thirty  days  from  the  date  of  the  fltst  publi- 
cation of  such  notice.  Third.  Aoy  |)crson  daltn- 
Ing  the  liquors  so  seized  as  contrabnnrt  and  the  vce- 
sels  oontmoing  tbe  same,  witblo  tbe  time  speoiOed 
in  the  notice,  may  file  wltb  tbe  state  com  miMloner 
a  claim  statins  his  tnterest  In  the  articles  selaed. 
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to  Interfere,  even  od  constltatloaal  grounds, 
with  may  law  whose  avowed  purpose  1b  to  re- 
tlrict  or  prevent  the  mlscbfef.  8u  long,  how- 
ever, as  Slate  legislation  continues  to  recognize 
wines,  beer,  and  sptrltuoas  liquors  as  articles 
of  lawful  ooniuinplloa  and  commerce,  so  long 
most  continue  the  duty  of  the  Federal  courts  to 
afford  to  such  use  and  commerce  the  same 
measure  of  protection,  under  the  Constitutioo 
and  laws  of  the  United  States,  as  is  giTen  to 
other  articles. 

We  cheerfully  concede  that  the  law  In  ques- 
tion was  passed  in  the  bona  fide  exercise  of 
the  police  power.  We  disclaim  any  imputa- 
tion to  the  lawmakerB  of  South  Carolina  of  a 
design,  under  the  guise  of  a  domeslic  regula- 
tion, to  interfere  with  the  rights  and  privileges 
of  either  her  own  cUizeDS  or  those  of  her  sister 
■tales,  which  are  secured  to  them  by  the  Con- 
stitution and  laws  of  the  UQlted  States. 


and  mayexeoutcabODdtotlieatateooaiailSBlODerlD 
the  penal  sum  of  $000.  with  suretlee.  to  be  approved 
by  tbe  said  state  commtasloaer,  oocdltloned  that 
In  tbe  case  of  eondemnatloD  of  tin  articles  so  uised 
the  otdttfors  sball  pay  all  tbe  costs  and  expenses  ot 
tbe  proccedinfrs  to  obtain  such  coDdemantiOD:  and 
upoo  tbe  dellverr  nf  suob  trands  to  the  slate  com- 
minfoner  he  shall  transinlt  tbe  same  with  tbe 
duplicate  list  or  desorlptloQ  of  tbe  soods  seised  to 
the  solloftbr  of  tbe  otroult  In  whloh  suoh  seizure 
was  made,  aod  the  said  solicitor  sball  oroMoutethe 
oaae  to  secure  tbe  rorfelture  of  said  contraband 
Uquors  or'Ilqutds  In  tbe  court  havlnr  Juriadlotloo. 
Fourth.  If  DO  claim  ts  interposed  and  no  t>ond 
Klven  witbin  the  Hrae  nbove  spcclfled,  sucb  Uquors 
■ball  t>e  forfeited  without  further  proceedluRs,  and 
the  state  commissioner  shall  bave  the  said  liquors 
tested  by  tbe  stale  chemist,  and  If  pure  shall  sell 
the  same  throush  the  state  dlapensarr  as  thouKh 
purchased  by  mm.  If  not  pure,  be  sball  sell  the 
same  bevond  tbe  state  and  deposit  the  proceeds  to 
the  credit  of  tbe  state  commissioner:  Provided, 
That  in  selzu  res  fn  quantities  leas  In  value  than  $60, 
of  such  Itlk-tt  liquor  or  liquors,  tbesame  maybe  ad- 
vertised with  other  quantltlea  at  Columbia  by  tbe 
state  commissioner  and  disposed  of  es  bereinbefore 
provided:  ProoUed/wt/ier,  That  the  claimants  of 
■ucb  liquors  may  give  bond  Id  tlOO,  as  when  the 
value  Is  SOO  or  over,  and  shall  bear  tbe  burden  of 
sbowlng  before  a  trial  Justice  that  he  has  complied 
with  the  law  and  tbat  tbe  liquor  Is  not  litbn  to 
seizure. 

Sec  8!!:  That  all  fermented,  distilled,  or  other 
liquors  or  liquids  oontalnlntr  alcohol,  transported 
Into  this  stale  or  remaining  herein  for  use,  sale, 
consumpttoD,  storaRe.  or  other  disposition,  shall, 
upon  iDiroduotlon  and  arrival  Id  this  state,  be  sut>- 
}ect  to  tlie  operation  and  eSeot  of  this  law  to  tbe 
same  extent  and  Id  the  same  maoner  as  thouarh 
suob  liquors  or  liquids  had  been  produced  In  this 
state. 

Heo,  80.  That  no  person,  except  as  provided  in 
this  act,  shall  bring  Into  this  state  or  transport 
from  place  to  place  within  this  state,  by  wagon, 
cart, or  other  vehicle,  or  by  any  other  means  or 
mode  ot  carriage,  any  liquor  or  llqutdB  oontainlnir 
alcohol,  under  a  penalty  of  tlOO  or  Imprisonment 
for  thirty  days  for  each  ofTense,  upon  conviction 
thereof,  as  for  a  misdemeanor.  Any  servant. 
Bttent,  or  employee  of  any  persons,  eorporatlons, 
or  associations,  dolog  tnislness  In  this  state  as  com- 
mon carrier,  or  any  person  whatever  (except  an 
offlcer  seizing  or  examining  tbe  same)  who  sball 
remove  any  Intoxioatlnv  Uquors  from  any  railroad 
oar.  vessel,  or  other  vehicle  of  trensponatian  at 
any  place  other  than  tbe  usual  and  estabtiebed  sU- 
tlona.  wharves,  depots,  or  .places  of  bustDPsa  of 
such  common  carriers  within  some  Incorporated 
city  or  town  where  there  la  a  dispensary,  or  who 
■hall  aid  Id  or  consent  to  such  removal  or  attempt 
to  remove,  sball,  upon  conviction,  be  sentenced  to 
pay  a  One  of  not  tees  than  SlOO  nor  more  thiin  SGOO. 
or  imprisonment  foraterm  of  not  tew  tban  three 
montos  nor  more  than  twelve  months:  Pmvided, 
Ttiat  said  penalty  shall  not  apply  to  any  llquur  in 
traoslt  when  obaoged  from  oar  to  oar  to  facilitate 
transportation  aoroas  tbe  state:  Provided,  That 
this  section  does  not  ai^lx  to  liquors  purrbased 

16ft  D.  & 


But,  OS  we  have  had  more  than  one  occa- 
sion to  observe,  our  willingness  to  believe 
that  this  statute  was  enacted  in  good  faith, 
and  to  protect  tbe  people  of  the  state  from  the 
evils  of  unrestricted  importation,  manufac- 
ture, and  sale  of  anient  spirits,  cannot  control 
the  final  determination  whether  the  statute,  in 
some  of  its  provisions,  is  not  repugnant  to  the 
CoDBtitution  of  the  United  States.  As  was  , 
said  in  MvgUry.  Kantat,  128  U,  S.  661  [81: 
aiOj:  "If  a  statute  purporting  to  have  lieeo 
enacted  to  protect  tbe  public  health,  the  public 
morale,  or  tbe  public  safety,  has  no  real  or 
substantial  relation  to  those  objects,  or  is  a 

falpnble  invasion  of  rights  secured  by  the 
undamental  law.  It  is  the  duty  of  the  courts 
to  so  adjudge,  and  thereby  give  effect  to  the 
Constitution." 

It  Is  important  to  observe  that  tbe  statute 
before  us  does  not  purport  to  prohibit  either 


from  a  dispensary  and  bearing  tbe  proper  latiel  or 
certlDcate.  All  liquors  In  tills  state,  except  dl»- 
peosary  liquors  and  tboae  passlDg  through  thto 
state  ooDBigoed  to  points  beyond  this  state,  sball 
be  deemed  contrabaDd,  and  may  be  seized  In  tran- 
sit without  warrant.  And  any  steamboat,  salltog 
vessel,  raitruad,  express  company,  or  other  com- 
mon carrier  transporting  or  bringing  Into  tbis 
state  for  sale  or  use  therein,  except  by  tbe  dispen- 
sary, shall  suiter  a  penalty  of  $S0O  and  costs  for 
each  offense,  to  be  recovered  by  the  solicitor  of  tbe 
cUrcult  or  the  attorney  general,  by  an  action 
brought  therefor  In  any  court  of  oomoetcnt  Juna- 
dictlon.  Tbe  staie  constable,  sberitr,  municipal 
police,  or  any  lawful  constable  may  enter  any  rail- 
road car,  or  express  car,  or  depot,  or  steamboat,  or 
other  vesseL  without  warrant,  and  make  search 
forauch  contrnband  liquors,  and  may  examine  the 
waybills  and  frelffht  books  of  said  oommnn  car- 
riers, and  anyone  Interfering  with  or  resisting 
such  officer  shall  be  punlstted  by  aflne  of  not  less 
than  $100  nor  more  than  (BOII,  or  imprisonment  for 
a  t^rm  of  not  leas  than  tbree  months  nor  more  than 
twelve  months. 

Sec.  81.  Tbat  any  person  detected  openly  or  In 
tbe  act  of  violating  any  of  the  provifnons  of  this 
act  shall  be  liable  to  arrest  without  warrant:  Pro- 
vided. A  warrant  shall  be  procured  within  a  reason- 
able time  thereafter. 

Bee  8(L  Tbat  violations  of  any  of  tbe  sections  of 
ttUs  act  where  puulsbment  upon  conviction  Is  not 
especially  provided  tor,  tbe  person  or  perxons  or 
corporations  so  convicted  sball  he  punlsbf>d  in  the 
discretion  of  the  oouri  trying  the  same.  All  alco- 
botio  liquors  other  than  domestic  wine,  and  in 
quantity  mure  than  6  gHlloua.  which  do  not  have 
on  the  paokaires  in  whicb  they  are  contained  tbe 
lahel  and  certificates  gomg  to  show  tbat  they  have 
been  purohnsed  from  a  state  officer  authorized  to 
sell  tbem  are  hereby  declxred  oontralHiDd,  and  on 
Mizure  will  be  forfeited  to  the  sute  as  provided  Id 
•  81:  Pt  ot-lded.  Tbat  this  section  shall  not  apply  to 
liquor  held  by  the  uwners  of  registered  stills.  Per- 
sons having  mr.n  than  6  gallons  of  liquor  which 
they  wisb  to  keep  for  their  own  use  may  throw  the 

Ctectton  of  tbe  law  around  the  same  by  furnltb- 
an  inventory  of  the  quantity  and  kinds  to  the 
state  commissioner  and  applying  for  certificates  to 
affix  tberetn.  After  sixty  days  from  tbe  approval 
of  this  act  any  liquor  found  In  the  state  not  having 
such  certificates  may  be  seized  and  oonflaoated. 
Persona  having  more  than  they  wish  to  use  may 
obtain  certlflcatea  to  ship  Iwyond  tiie  limits  of  the 
sute.  Anv  persons  afflxlag  or  causing  to  beaffixed 
to  any  package  contaiuing  alcobullc  liquor  any 
Imirallon  stamp  or  other  printed  or  engraved  label 
or  device  than  those  furnished  by  tbe  state  com- 
missioner shall,  for  each  olfenBe.  t>e  liable  to  a  pun- 
alty  of  ten  days'  imprisonment  or  S85  fine. 

fttxuSS.  Bvery  person  who  dlspoeeefieee  or  rescues 
from  a  coostarile  or  other  officer,  or  attempts  so  to 
dn,  any  alcoholic  liquor  taken  or  detained  by  sucb 
officer  charged  with  the  enforcement  of  this  law. 
shall,  upon  conviction,  be  imprisoned  not  leea  than 
tbree  mooibs  Dor  more  tban  twelve  months,  or  pay 
a  fine  of  not  lees  Iban  $100  nor  more  tban  $600. 

See.  8T.  Any  person  IiaDdllDg  contraband  lioaor 
In  the  ntghutlme,  or  dellv erlov  tbe  aame,  shall  t>e 
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92]  tbe  tmportiitloD,  tb^  'manufacture,  the 
sale,  ur  the  use  of  inloxicaliojr  liquora.  The  let 
■ectioD  does,  iDdeed,  make  it  penal  to  manufac- 
ture, aell,  barter,  deliver,  store,  or  keep  lo 
po»8CssloD  any  splrituoua,  malt,  vlnoua,  fer- 
meoted,  brewed,  or  other  llquora  which  con- 
talo  alcohol  and  are  used  as  a  beverage,  and 
declares  all  such  liquors  to  be  contraband  and 
against  the  morals,  good  health,  and  safety  of 
the  state,  and  authorizes  them  to  be  seized 
wherever  found,  without  warrant,  and  turned 
over  to  the  slate  commissioner;  yet  those  en- 
actments are  not  absolute,  but  are  made  sub- 
ject to  the  subsequent  provisions  of  the  act. 
When  those  subsequent  provisions  are  ex- 
amined, we  And  that,  ao  far  from  the  impor- 
tation, manufacture,  and  sale  of  such  tiquurs 
being  prohibited,  those  operations  are  turned 
over  to  state  f  uDctiooaries.  by  whom  al'^ne,  or 
under  whose  direction,  tbey  are  to  be  carried 
on. 

Thus,  g  8  provides  for  the  appointment  of  a 
stale  commissioner  who  is  required  to  purchase 
all  intoxicating  liquors  for  lawful  sale  In  the 
state,  and  to  furnish  the  same  to  such  persons 
as  may  tw  designued  as  dispensers  thereof,  to 
be  sold  as  thereafter  provided  In  the  act. 
Such  commissioner  la  directed,  before  ship- 
ping the  liquor  to  county  dispensaries,  to  cause 
the  same  to  he  put  up  in  sealed  packages  of 
not  less  than  i  pint  nor  more  than  6  gallons. 


in  which  packages  they  shall  be  sold  by  county 
dispensers. 

The  15th  section  enacts  that  "any  person, 
Srm,  association,  or  corporation  desiring  or 
Intending  to  manufacture  or  distill  any  llquort 
containing  alcohol  within  the  state,  shsll  first 
obtain  from  the  state  board  a  permit  or  license 
to  do  so,"  and  said  section  further  provides 
"that  manufacturers  of  distilled,  malt,  or  vi- 
nous liquors  who  are  doing  business  within  this 
state  shall  be  allowed  to  sell  to  no  person  in 
this  state  except  tbe  state  cororoisslooers  and 
to  patties  outside  the  slate,  and  tbe  state  com- 
missioner shall  purchase  bis  supplies  from 
the  brewers  and  distillers  in  this  state  when 
their  product  reaches  the  standard  required  by 
tbis  act:  Pronded,  Such  supplies  can  be  pur- 
chased as  cheaply  from  such  brewers  and  dia- 
tillers  Id  this  state  as  elsewhere."  So,  too,  the 
23d  section  provides  that  "tbe  state  commfa- 
siooer  may  enter  into  'contracts  with  re  [08 
sponsible  ^rape  growers  in  tbis  state  for  tbe  sale 
of  domestic  wines  throuzh  the  dispensary,  so  as 
to  encourage  grape  growing  in  this  state,  and 
in  furtherance  of  tbis  subject  not  more  than 
10  per  cent  profit  to  the  dispensary  over  the 
expense  of  bottling,  labeling,  fretghtlns,  etc., 
shall  be  charged  for  tbe  nandlmg  of  sndi 
wines."  But  there  Is  no  such  limitation  of 
charge  In  the  case  of  imported  wines.  And  in 
case  of  seizure  of  contraband  liquors,  tbe  Slst 


Klltr  of  a  misdemeanor,  and  on  onnvlolloD  shall 
punished  by  Imprlsoament  for  not  lees  tban 
tbree  months,  oor  more  iban  twelve  months,  or  br 
a  fine  of  not  leas  than  tlOi  nor  more  than  $600. 

Sec  30.  Any  wacoo.  cart,  boat,  or  otber  coorey- 
•nco  iransportloff  liquors  at  nigbc.  otber  than  reg- 
ulDt  niracnicer  or  rrelirht  stennipr*  and  rallwar 
oars,  sball  l>e  liable  to  seisure  and  ooDflscation. and 
to  that  end  Ibe  otlloer  shall  cause  tbe  same  to  be 
duty  Bdvertls^il  aod  sold  and  the  prooeedaaoot  lo 
tbesta;e  ronimfaalODer. 

See.  39.  Every  dispenser  when  he  sells  a  package 
conialnlng  liquor  finiill  put  a  uross-mark  Id  tnk  on 
the  label  or  certificate  Itaereoo.  extending  from 
tbe  top  to  tbe  botiom  and  fromstrte  to  Bide.  Wheo 
any  Itquor  isnt'ized  heoaiire  tt  Imsnot  the  necessary 
certificates  and  hibels  required  by  thfs  act-  the 
burden  of  proof  shall  be  uoon  tbe  claimant  of  said 
spirits  to  dhow  tbat  do  fraud  has  been  committed 
anrt  that  the  wbtskey  Is  not  contrabHUd. 

Sec.  40.  Tbat  any  railroad,  steamboat,  express 
company,  or  otber  common  carrier,  shall  Incur  a 
penalty  of  treble  tbe  Invoice  once  oi  any  alcoholic 
uquoTS  lost  or  stolen  In  transit  to  or  trom  ttia  dis- 
peitsary.  whether  rfalpped  as  released  or  ooc  such 
penalty  to  be  reci  vered  by  aoUoo  In  any  court  of 
competent  JnnsdicUon. 

See.  41.  That  It  Shall  be  unlawful  for  any  person 
to  take  or  to  Eolioit  orders  or  to  receive  money 
from  other  |>ersons  for  the  purchase  or  shipment 
of  any  alcohnlio  liquors  for  or  to  such  otber  per- 
eons  In  this  rtaie.  except  for  llquitrs  to  be  pur- 
chaaed  and  shipped  from  the  dispensnry.  and  any 
person  violating  (bla  aectran.  upon  ooovlcUoo, 
•ball  be  dermod  sullty  of  a  misdemeanor,  and  ahall 
be  punished  by  Imprlsonnient  for  a  term  of  oat 
lem  than  three  months  nor  more  than  twelve 
moDlhx.  or  by  a  fine  of  not  leas  than  $100  oor  more 
thHn$5(U  { 
S<^.  ft.  It  Sball  be  tbe  duty  of  ahertftS.  deputy  I 
•faeriffa  and  conMables  hnvlng  '  Oilce  of  the  viola- 
tion of  any  of  tbe  prot'toions  of  ttab  act  to  notify  ■ 
ihe  circuit  solicitor  of  the  fact  of  nicb  violation, ' 
and  to  furnish  blm  the  names  of  any  witne*s , 
within  their  knowledge  by  whom  such  violation  ' 
«an  he  proved.  If  any  such  olBoer  or  solicitor ' 
shall  wlliully  fall  to  oomrly  with  tbe  provfnons  of 
this  section,  be  sbsll.  tipon  oonvirtion.  be  flnml  In  a 
sum  not  less  than  $100  nor  more  than  $.'iXi.  and  ' 
•uchoocvioiionaball  workaforleltur«of  ibeotBoe , 
held  br  soch  petsoo.  and  tbe  court  iMfore  whom  I 
«ucb  conviction  is  had  sball.  tn  addition  to  tbe  Im- 1 
iKieliloa  of  tbe  floe  aforesaid,  order  and  adjudge 
cb«tor(ettDi««f  UssaidoAesb  1 
MS 


Seo.  (L  Tbe  governor  sball  have  authority  to  ap- 
point one  or  more  state  oonstablea,  at  a  salary  of 
$2  per  dav  when  on  duty,  and  two  obtef  constables, 
at  $8  each  per  day  and  expenses,  to  see  tbat  tUs 
act  Is  enforced,  tbe  same  to  tie  cliarged  to  Che  ex* 
pense  account  of  the  state  oommlssM«ier.esaeptas 
otherwlM  nrovlded  In  this  aot. 

Sec  44.  That  chapter  1.  title  7,  of  tbe  Oode  of 
Civil  Procedure  of  this  state,  entitled  "Of  Provi- 
sional Hemedies  In  ClvU  Actions,"  sball  notapplr 
to  any  oBScer  or  person  having  duti^  to  perform 
under  this  act.  and  In  no  case  sball  an  action  lie 
against  any  such  officer  or  person  for  damages  to 
person  or  property  as  provided  in  aald  chapter. 

Sec.  4B.  That  when  any  trill  of  indictment  shall 
have  been  given  out  by  any  solicitor  or  by  tbe  at- 
torney general  or  an  assistant  attorney  geoetal  to 
any  grand  Jury  In  any  county  of  this  sute  at  may 
term  of  tbe  court  of  genetel  nessloDS  therein  cbarg- 
Ingany  person  or  persons  with  any  vtolatlon  of  anr 
of  tbe  provisions  of  the  statutes  ot  this  state  relat- 
tng  to  apirttuous.  aloobollc.  malt,  or  Intoxicating 
liquors,  such  grand  Jury  shsU.  In  toe  opinion  of  suca 
prosecuting  officer,  from  prejudice,  caprice,  un- 
due mfluenoe,  or  Improper  cause,  refuse  to  find  a 
true  bill  thereon,  tt  shall  be  then  and  there  compe- 
tent for  such  proeecutlag  officer  to  move  tor.  and 
for  tbe  presiatng  Judge  to  grant  at  tats  dlseretloa. 
a  change  of  venue  and  place  ot  bearing  and  trial  ak 
aacb  stage  of  tbe  prooeedlnn  when  aucb  Judge  is 
satisfied  with  tbe  showing  of  such  orosecuttngott* 
cer,  to  l>e  made  on  tbe  mlnut<»of  tbe  oourt  or  upon 
affidavit,  that  a  fair  and  Impartial  cooaMeratlon 
cannot  tie  Itad  before  such  grand  Jury. 

Sec.  46.  That  whenever  In  this  aot  it  la  provided 
that  prooeaa  shall  issue  upon  an  affidavit  based  on 
laformetloo  and  t>eUef.  tlie  affidarit  shall  contain 
astatement  setting  forth  tbesourceaof  toforma- 
tlon,  the  facta  and  grounds  of  t>eltef  upon  wbtoh 
tbe  affiant  tMsea  his  belief;  Pmvtded,  Tbat  it  shall 
Dot  be  necemry  to  set  forth  the  sources  ot  infor- 
mation, the  facta  and  grounds  of  t>ellef  lo  tbe  af- 
fidavit upon  which  a  warrant  of  arrest  shall  Maue. 
but  It  shall  only  be  peoeaaary  In  casea  of  search 
wamots. 

tiec  47.  That  tbla  act  sball  be  a  pabHe  met.  and 
shall  go  Into  effect  Immediately  opoe  iu  approval 
by  tbe  governor,  and  that  all  acts  or  parts  of  acts 
lDooi»ist«it  with  tUa  aot  be  and  are  hssehV 
pealed. 

Approved  JanrntT  Ik  A.  n. 


IK  U.& 
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lectfam  pvoTldes  that  "the  state  commlssioaer 
fcaU  have  tha^ame  tested  by  the  state  chemist, 
ind  if  pure  shall  hU  the  aame  through  the 
Sate  dispensary  as  though  purchased  by  him; 
md  if  not  pure  fae  shall  sell  the  same  beyond 
etete;  wd  deposit  the  proceeds  to  the 
seditof  the  state  commlBrioner." 

In  view  of  these  and  Bimtlarprovtsloiis.  It  is 
ndispatable  that  whatever  else  may  be  said  of 
liis  act.  It  was  oot  Intended  to  prohibit  the 
nanafacture,  sale,  and  use  of  iQtoxicating 
oquors.  On  the  cootrary,  liquors  and  wines 
lie  Tecognized  as  commodities  which  may  be 
lawfully  made,  bought,  and  sold,  and  most 
therefore  be  deemed  to  be  the  subject  of  for- 
mgn  and  iuterstate  commerce. 

It  is  sought  to  defend  the  act,  as  an  iaspec- 
tkm  act.  witbio  the  meaning  of  that  provision 
of  the  Constitution  of  the  United  States  which 
penulia  the  stales  to  impose  excise  duties  as 
far  as  they  may  be  absolutely  necessary  for 
executing  their  mspection  laws. 

The  act  does,  indeed,  contain  provisions 
looking  to  the  ascertaiDment  of  the  purity  of 
liqa<»8,  and  to  that  extent  may  be  said  to  be 
In  the  nature  of  an  inspection  law.  But  tbo«e 
provtsions,  such  as  they  are,  do  not  redeem 
the  act  from  the  charge  of  being  an  obstriic- 
tioD  and  Interference  wlUi  foreign  and  Inter- 
state commerce.  This  aspect  of  the  question 
has  been  several  times  considered  by  this  court 
in  cases  where  similar  attempts  were  made  to 
sustain  state  statutes  as  legitimate  inspection 
tawB. 

In  Bimtubal  ASt.J.B.  Cb.  t.  Euam,  95  U. 
8.  466  [24:  5S7].  the  TalidUy  of  an  act  of  the 
rtkte  of  Missouri,  which  forbade  the  introduc- 
tion Into  the  state  of  any  Texan  or  Mexican 
IHI]catile  between  the  "months  of  March  and 
De(%mberof  each  and  every  year,  was  consld- 
ned. 

It  was  contended  on  behalf  of  the  law  that 
(t  was  valid  as  a  quarantine  or  inspection  law, 
H  its  purpose  was  to  prevent  the  introduction 
d(  cattle  afflicted  with  contagious  diseases. 
Bat  the  court  poiuted  out  that  do  provision 
was  made  for  the  actual  Inspection  of  the  cat- 
tle, so  as  to  secure  the  rejecilon  of  those  that 
were  diseased,  but  that  all  importation  of  cat- 
tle, whether  sound  or  diseased,  was  forbidden 
tor  long  periods;  and  It  was  held  that  the  stat- 
ute was  void  as  a  plain  tntmslon  upon  the  ex- 
(dorive  domain  of  Congress. 

Wamng  v.  Midiigan.  116  U.  8.  446  [29: 
^1],  was  a  case  wherein  was  brought  into 
lueslion  the  validity  of  a  statute  of  the 
'itate  of  Michigan,  which  imposed  a  tax  or 
■loty  on  persons  who,  not  having  their  prlocl- 

SI  place  of  business  witbio  the  state,  engage 
tbe  biuiness  of  selling  liquors  to  be  shipped 
iQto  the  state;  and  it  was  held  that  a  discrira- 
iQating  tax  imposed  by  a  state,  operating  to 
(be  disadvantage  of  the  producla  of  other 
■lates  when  introduced  into  the  first  men- 
Uoned  state,  Is,  In  effect,  a  regulation  In  re- 
DtruDt  of  commerce  among  the  stales,  and  as 
juch  ii  a  usurpation  of  tbe  power  confirmed 
by  tbe  Constitution  upon  the  Congress  of 
tne  United  States.  Answering  the  argument 
upon  which  the  law  bad  been  sustained  by 
itie  Bopreme  court  of  the  state,  this  court, 
tirough  Mr.  Justice  Bradley,  said:  "Itissug- 
gMed  by  the  leaned  judge  who  delivered  the 

was. 


opinion  of  the  supreme  court  bf  Michigan  In 
this  case,  that  tbe  tax  Imposed  by  the  act  of 
167S  is  an  exercise  of  the  legiRlature  of  Michi- 
gan of  tbe  police  power  of  tbe  state  for  tbe 
discouragement  of  the  use  of  Intoxicating  li- 
quors, and  the  preaerratlon  of  tbe  health  and 
morals. of  the  people.  This  would  be  a  per- 
fect Justification  of  the  act  If  It  did  not  dis- 
criminate against  tbe  citizens  and  products  of 
other  stales  In  a  matter  of  commerce  between 
the  states,  and  thus  usurp  one  of  the  preroga- 
tives of  U>e  national  legislature.  The  police 
power  cannot  be  set  up  to  control  the  inhibi- 
tions of  the  Federal  Constitution,  or  the  powers 
of  the  United  States  government  created 
thereby." 

*In  1886  tbe  legislature  of  the  state  of  [05 
Iowa  passed  an  acl  forbidding  any  common  car- 
rier from  bringing  within  that  state  for  an y  per- 
son or  corporation,  any  Intoxicating  liquors 
from  any  other  state  or  lerritory  of  the  United 
States,  without  first  having  lieen  furnished 
with  a  certiflcale,  under  the  seal  of  tbe  county 
auditor  of  tbe  county  to  which  said  liquor  Is 
to  be  transported  or  la  consigned  for  traitspor- 
talion,  cenifylng  that  the  consignee  or  person 
lo  whom  said  liquor  is  to  be  tranaported,  con- 
veyed, or  delivered  is  authorized  to  sell  Intoxi- 
cating liquor  In  said  county.  Ttils  statute 
was  declared  Invalid  In  the  case  of  Bowman  r. 
Chicago  <fi  S.  W.  B.  Co.  125  U.  S.  465  [31: 
700],  Ibis  court  saying,  through  Mr,  Justice 
Matthews:  "The  statute  of  Iowa  under  con- 
sideration falls  within  this  prohibition.  It  is 
not  an  Inspection  law;  it  is  not  a  quarantine 
or  sanitary  law.  It  is  essenttally  a  regulation 
of  commerce  among  the  slates  withtn  any  defi- 
nition heretofore  given  to  that  term,  or  which 
can  be  given;  and  although  Its  motive  and 
purpose  are  to  perfect  tbe  policy  of  tbe  slate 
nf  Iowa  in  protecting  its  cliizens  against  tbe 
evils  of  Intemperance,  it  Is  none  the  less  on 
that  account  a  regulation  of  commerce.  If  It 
had  extended  Its  provisions  so  as  to  pToblblt 
the  Introduction  into  the  slate  from  foreign 
countries  of  all  importations  of  lotoxtcatiDg. 
liquors  produced  abroad,  no  one  would  doubt 
the  nature  of  the  proviUon  as  a  regulation  of 
foreign  commerce.  Its  nature  Is  not  changed 
by  its  application  to  commerce  among  the 
states.  .  .  ,  And  here  Is  the  limit  between 
tbe  sovereign  power  of  the  state  and  the  Fed- 
eral power.  That  Is  to  s^,  that  which  does 
Dot  belong  to  commerce  is  within  the  juHsdlc- 
tlnn  of  tbe  police  power  of  the  state,  and  that 
which  does  belong  to  commerce  is  wiibin  the 
jurisdiction  of  the  United  States.  .  .  .  The 
same  process  of  legislation  and  reasoning 
adopted  by  the  state  and  its  courts  would 
bring  witliin  the  police  power  any  article  of 
aiDsumption  that  a  state  might  wish  to  ex- 
clude, whether  il  belonged  to  that  which  was 
draok  or  to  food  and  clorhlng." 

In  Lmy  v.  Hardin,  135  U.  8.  100  [84;  128, 
8  Inters.  Com.  Rep.  86],  it  was  recognized 
that  ardent  spirits,  distilled  liquors,  ale,  and 
beer  are  subjects  of  exchange,  barter,  and 
traffic  like  any  other  commodity  in  *which  [96 
a  right  of  traffic  exists,  and  that  being  thus  arti- 
cles of  commerce,  a  stale  cannot.  In  the  ab- 
sence of  legislation  on  the  part  of  Congress, 
prohibit  their  importation  from  abroad  or  from 
a  riater  state,  nor  when  imported  prohibit 
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their  sale  by  the  Importer;  and,  acconUngl?, 
It  was  held  that  a  etatute  of  the  state  of  Iowa, 
probibiilDg  the  sale  of  any  tntoxlcatine  li- 
quors, pxcept  for  pharmaceutfcal,  medicinal, 
chemical,  or  sacrameDtrl  purposes,  aod  under 
a  license  from  a  county  court  nf  the  state,  was, 
as  applied  to  a  sale  by  the  Importer,  and  la 
Ibe  original  packages  or  kegs,  uabrokeo  and 
unopened,  of  such  liquors  manufacturctl  and 
brought  from  another  state,  unconBtitutloDul 
aod  void,  a«  repugnant  to  the  clause  of  the 
Constitution  granting  to  Congress  the  power 
to  regulate  commerce  with  foruga  mufons  and 
among  the  aereral  states. 

Id  Minruaota  r.  Barber,  IM  U.  &  818 
[84: 455],  the  facta  ao  cloeely  resemble  those 
shown  by  the  record  now  under  consideration, 
aod  the  principles  stated  In  the  opinion  are  so 
applicable,  that  we  ^all  state  them  with  some 
particularity. 

A  statute  of  the  state  of  Minnesota,  entitled 
"An  Act  for  the  Protection  of  the  Public 
Bealifa  by  Providing  for  Inspection,  before 
Slaughter,  of  Cattle.  Sheep,  aod  Swtne  De- 
signMl  for  Slaushter  for  Human  Food,"  In  its 
1st  section  prohibited  the  sale  of  any  fresh 
beef,  veal,  mutton,  lamb,  or  pork  for  human 
food  in  the  state,  except  as  subsequently 
provided  in  the  act.  Boards  of  Inspectors 
were  there  provided  for,  whose  duty  It  should 
be  to  Inspect  all  cattle,  sheep,  and  swine 
slaughtered  for  human  food.  It  was  made  a 
matter  of  fine  or  Imprisonment  for  anyone  to 
sell  or  expose  for  sale  for  human  food  any 
fresh  beef,  mutton,  lamb,  or  pork  which  had 
not  been  so  Inspected. 

This  court,  la  an  opinion  delivered  by  Mr. 
Justice  Harlan,  while  conceding  that  the  stat- 
ute was  enacted  in  good  faith,  for  the  purpose 
expressed  in  the  title,  namely,  to  protect  the 
health  of  the  people  of  3Iinoesota,  held  that, 
as  the  necessary  effect  of  the  act  was  to  deny 
altogether  to  the  citizens  of  other  states  the 
privilege  of  selling,  within  the  limits  of  Minne- 
sota, for  human  food,  any  fresh  beef,  mu  ton. 
Teal,  or  pork,  from  animals slaughierrd  ouislde 
97]  of  the  state,  aod  to  compelibf  'people  of 
Hlimcsota,  wishing  to  buy  sucli  mea  a,  either 
to  purchase  those  taken  from  an  mais  inspected 
and  siauglilered  in  the  state,  or  to  Incur  the 
cost  of  purchasing  ihem,  vhea  desired  for 
their  own  domestic  use.  at  p  >ints  beyond  the 
state,  such  legislation  was  void  as  constituting 
a  dlscrimi nation  agairst  the  products  and 
business  of  other  slates  In  favor  of  theproducts 
and  buBiness  of  Minnesota,  and  as  depriving 
the  people  of  Minnesota  of  the  right  to  bring 
into  that  state,  for  the  purposes  of  sate  and  use, 
sound  and  hen'thy  meat,  wherever  such  meat 
may  have  come  into  existence.   It  was  said: 

''A  law  proTiding  for  the  Inspection  of  ani- 
mals whose  meats  are  designed  for  human 
food  cannot  be  regarded  as  a  rightful  exertion 
of  the  police  powers  of  the  state.  If  the  Inspec- 
tion r  rescribed  Is  of  such  a  character,  or  is 
buidened  with  such  conditions,  as  will  pre- 
v<  Dt  Hltogether  the  introduction  Into  Uie  state 
of  bound  meats,  the  products  of  animals 
slrtugbtered  In  oUier  states.  It  Is  one  thing 
tor  a  Aate  to  exclude  from  its  limits  cattle, 
sbeep,  or  swine  actually  diseased,  or  meals 
that,  by  reaaon  of  their  condition,  or  the  con- 
dition of  the  animals  from  vhldi  thej  are 
•44 
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taken,  are  unfit  for  human  food,  and  punish 
all  sales  of  such  animals  or  of  such  meatu 
within  its  limits.   It  Is  quite  a  different  tblni; 
for  a  slate  to  declare,  as  does  Minnesota  by  Um 
necessary  operation  of  Its  statute,  that  fresh 
beef,  veal,  mutton,  lamb,  or  pork— article* 
that  are  used  In  every  part  of  this  counby  tn 
support  human  life— «haU  not  be  sold  at 
all  for  human  food  withlnila  limits,  unless  tho 
animal  from  which  such  meat  is  taken  is  in- 
spected In  that  state,  or,  as  1b  practically  said 
unless  the  animal  la  slaughtered  in  that  state. 
.   .   .   It  is,  however,  contended.  In  bebalf 
of  the  state,  that  there  Is  in  fact  no  interfer- 
ence by  this  statute  with  the  bringing  of 
cattle,  sheep,  and  swine  Into  Minnesota  mna 
other  stales,  nor  any  discrimination  against  the 
products  and  busioesa  of  other  states  for  the 
reason — such  is  the  argument — that  the  statute 
requiring  an  inspection  of  animals  on  the  hoof, 
as  a  condition  of  the  privilege  of  selling  or  offer- 
iogfor  salein  the  state,  the  meats  tefesn  fnn 
them,  is  applicable  alike  toall  owners  of  sacb  an 
Imals,  whether  citizens  of  Minnesota  orciiiceo» 
of  oiherstates.   To  this  weaoswer  that  'a  [99 
statute  may,  upon  Its  face,  apply  equally  to  the 
people  of  all  the  states,  and  yet  be  a  regulation 
of  Interstate  commerce  which  a  atate  mi^  not 
estaUlah.  A  burden  imposed  by  a  state  upon 
Interstate  commerce  Is  not  to  be  sustained 
simply  because  the  statute  Imposing  It  applies 
alike  to  the  people  of  all  the  states,  Includln f 
the  people  of  the  state  enacting  such  statute 
RMiiu  v.  8h^  County  Taxing  DUt.  120  U 
S.  497  [30:  697];  PhUadelphia  £  R.  R.  Co.  v 
PenwylT>ania{- State  Freight  TaxCate")^V 
S  15Wail.m[2t:14S].  The  people  of  Minne 
sota  have  as  much  right  to  protection  agalnsit 
the  enactments  of  that  state  Interfering  wftl. 
the  freedom  of  commerce  among  the  states  aa 
have  the  people  of  other  states.  Althougki 
this  statute  is  not  avowedly,  or  In  terms,  di- 
rected against  the  bringing  Into  Minnesota  o1 
the  prcMlucts  of  other  states,  Its  necessary  ef 
feet  is  to  burden  or  affect  commerce  wltli 
other  states,  ss  Involved  in  the  transportatlosi 
into  that  state,  for  the  purposes  of  sale  there,  of 
all  fresh  beef,  veal,  mutton,  lamb,  or  pork 
however  free  from  disease  may  have  been  tb* 
animals  from  which  It  was  taken." 

The  same  reasoning  prevailed  In  Brimmer 
V.  BOman,  188  U.  8.  78  [84: 882],  wherein  an 
act  of  the  state  of  Virginia,  whicn  declared  II 
lb  be  unlawful  to  offer  for  sale,  within  the 
limita  of  that  state,  any  beef,  veal,  or  mutton 
from  animals  slaughtered  100  miles  or  more> 
from  the  place  at  which  It  Is  offered  for  sale, 
unless  It  has  been  previously  Inspected  and  ap 

E roved  by  local  inspectors,  was  held  void,  aii 
eing  in  restraint  of  commerce  between  th«< 
states,  and  as  Impodng  a  discriminating  tai 
upon  the  producta  ana  Industries  of  sonu< 
Slates  in  favor  of  the  products  and  lodusirleti 
of  Virginia;  and  wherein  It  was  said  that  "thu 
statute  of  Virginia,  although  avowedly  enactedl 
to  protect  ita  people  against  the  sale  of  un- 
wholesome meau,  has  no  real  or  substantia'! 
relation  to  such  an  object,  but,  1^  its  neces- 
sary operation,  Is  a  regulation  of  commeraii 
beyond  the  power  of  the  state  to  establish," 

After  the  dedsiou  In  lei*y  v.  Bardin,  and 
perhaps.  In  pursuance  of  some  obaervMionH 
contained  thmtn,  Oongieu  passed  the  act  oif 
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Augnst  8, 1800  <26  Stat,  at  L.  818,  chap.  738). 
eoactiag  "tbnt  all  fermented  distilled,  or  other 
iotnzicBtiog  Uquora,  or  Itquora  trantported  to  to 
99]ftQ7  state  or  territory,  or  *remaiDlng  tbere- 
inforuse,  mDiumpUon,  sale,  or  storage  tbere- 
ia,  shall,  upon  arriral  Id  ench  state  or  terrltoir, 
be  subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory  eDscted  Id  tbe  ez- 
erclse  of  its  police  powers  to  the  same  extent 
and  in  the  same  manner  as  though  such  liquids 
or  llquoTS  had  been  produced  u  such  state  or 
tecmory,  and  shall  not  be  exempt  therefrom 
reason  of  being  Introduced  therein  in  orig- 
inilpadcageeorotherwiaa"  Thlslawwisap- 
proTed  as  Talld,  in  the  eaee  of  WSkertan  r. 
AiAiw  {Be  Bahrw),  140  U.  B.  645  [85:  673]. 
and  a  provision  of  the  OonsUtution  of 
Kuni,  vhldi  nnrrided  that  the  manutec- 
tare  and  sale  ol  Intwricallng  liquors  shall 
be  fwever  prohibited  in  that  state,  except  for 
medicinal,  acientiflc,  and  mechanical  purposes, 
and  an  act  passed  in  enforcement  thereof, 
making  penal  the  manufacture,  sale,  or  barter 
of  any  qilrituous,  malt,  vinotie,  fermented,  or 
othw  Intoxicating  liqnoia,  were  held  to  be  effl- 
cteloiw.  and  that  imported  llqnors  or  liquids 
shall,  upon  arrival  In  a  state,  fall  within  the 
categoiTof  domestic  artlelesofaBimilar  nature. 

In  Pivmia^  t.  MauaehimtU,  155  V.  8.  471 
[89:  SS71,  and  in  Bmtrt  t.  Minouri.  156  U.  S. 
^  [89 : 480],  In  the  first  of  which  the  validity 
of  a  state  law  forbidding  the  manufacture  and 
sale  of  imitation  batter,  and  in  tbe  second  the 
valldi^  of  an  act  compelling  Itinerant  ped- 
diera  to  take  out  licensee,  were  susialned,  the 
•cope  and  effect  of  tbe  case  of  Leity  v.  Hardin 
and  of  tbe  act  of  Congress  of  August  8, 1890, 
were  coosidered  and  a  full  review  of  the  cases 
heretofore  cited  was  gone  Into  and  their  ^n- 
d^ea  elabomtety  dlacussed. 

lathellghtof  these  cases  tbe  act  of  South 
Carolina  of  January  9,  ISINE.  must,  as  to 
those  of  iu  provisions  whldi  affect  the  pifdn- 
tiff  in  the  present  suits,  stand  condemned. 

It  is  not  an  iospecilon  law.  The  prohibi- 
tion of  tbe  Importation  of  the  wines  and 
liqaors  of  other  stales  by  citizens  of  South 
Carolina  for  their  own  use  la  made  absolute, 
and  does  not  depend  on  the  purity  or  Impuriiy 
of  the  articles.  Only  the  state  functionaries 
are  permitted  to  Import  Into  the  state,  and 
thus  those  citizens  who  wish  to  use  foreign 
wines  and  liquor*  are  deprived  of  the  exercise 
of  tbeir  own  judgmentand  taste  in  tbe  selection 
lOOIof  commodities.  To  empower  a*state 
chemist  to  pass  upon  what  the  law  calls  tbe 
"alcoholic  purity"  of  such  Importatlong  by 
chemical  analyaia  can  scarcelv  come  wllbin 
any  deflniliou  of  a  reasonable  inspection  law. 

It  is  not  a  law  purporting  to  forbid  the  Im- 
portation,manufacture.  Bale,  and  use  of  intoxi- 
cating liquors,  as  articles  detrimental  to  the 
welfare  of  tbe  state  and  to  the  health  of  the 
Inbabitanta.  and  hence  It  la  not  wilhln  tbe 
aeope  and  operation  of  the  act  of  Congress  of 
August,  1890.  That  law  was  not  Intended  to 
confer  upon  any  state  the  power  to  discrimi- 
nate Injuriously  against  tbe  products  of  other 
states  In  articles  whose  manufacture  and  use 
are  not  forbidden,  and  which  are  therefore  tbe 
subjects  of  legitimate  commerce.  When  that 
law  provided  that  "all  fermented,  dtsUlled,  or 
intoxicating  llquon  tmupwlad  Into  any  slate 
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or  territory,  remaining  therein  for  use,  coih 
sumption.  Bale,  or  storage  therein,  abould, 
upon  arrival  to  sach  slate  or  territory,  be  sub* 
ject  to  the  operation  and  effect  of  the  laws  of 
such  stato  or  territory  enacted  In  tbe  exercise 
of  its  police  powers,  to  the  same  extent  and  in 
tbe  same  manner  as  though  such  liquids  or 
liquors  had  been  produced  In  such  slate  or  ter- 
ritory, and  should  not  be  exempt  therefrom 
by  reason  of  being  Introduced  therein  In  orist- 
nol  packages  orotberwlse,"  evidently  equalUy 
or  unfornuty  of  tmtment  under  state  laws  was 
Intended.  The  question  whether  a  given  state 
law  is  a  lawful  exercise  of  the  police  power  is 
still  open,  and  must  remain  open,  to  this  court. 
Such  a  taw  may  forbid  entlrelv  tbe  manufao- 
tnn  and  sale  of  Intoxicating  liquoia  and  be 
valid.  Or  It  may  fvovlda  eoual  regalatltma 
for  the  Inspection  and  sale  of  all  domestic  and 
imported  Ilquori  and  be  valid.  But  the  stato 
cannot,  under  the  Congressional  legislation  re- 
ferred to,  establish  a  system  which,  in  effect, 
discriminates  between  Interstato  and  domestic 
commerce  in  commodiUea  to  make  and  um 
which  are  admitted  to  be  lawfaL 

Wb^CT  those  provls1(HU  of  the  act  wblcb 
direct  that  socallvd  contraband  liquors  may  be 
seized  without  warrant  by  any  state  conslaole, 
sheriff,  or  policeman,  white  in  transit  or  after 
arrival,  whether  In  possession  of  a  common 
carrier,  "depot  agent,  expren  agent,  or  [101 
private  person.and  which  subject  common  car- 
riers to  fine  and  imprisonment  for  carrying  li- 
quors In  any  package,  cask,  jue,  box,  or  other 
package,  under  any  other  than  the  proper  name 
or  brand  known  to  the  trade,  and  which  forbid 
the  bringing  of  any  suit  for  damages  alleged 
to  arise  by  seizing  and  detention  of  liquors  un- 
der the  act,  would  be  lawful  in  an  inspection 
law  otherwise  valid,  we  do  not  find  it  necea* 
oary  to  now  condder.  It  waa  pressed  on  ua. 
In  the  argument,  that  It  Is  not  competent  for  a 
state,  in  the  exercise  of  its  police  power,  to 
monopolize  the  traffic  In  Intoxicating  liquors, 
and  thus  put  Iteelf  In  competition  witn  the 
citizens  of  tbe  other  states. 

This  phase  of  the  subject  Is  novel  and  In- 
teresting, but  we  do  not  think  It  necesaary  for 
ua  now  lo  consider  It.  It  is  suflQclent  for  the 
present  cases  to  bold,  as  we  do,  that  when  a 
state  recognizes  the  manufacture,  sale,  and  use 
of  Intoxicating  liquors  as  lawful,  itcanootdis- 
criminate  against  tbebrlogiog  of  such  articles 
in,  and  Importing  them  from  other  stales;  that 
such  legislation  is  void  as  a  hindrance  to  In- 
terstate commerce  and  an  unjust  preference  of 
tbe  producte  of  the  enacting  stale  as  agalnat 
similar  products  of  tbe  other  states. 

There  has  been  filed  In  tbe  record  a  sugges- 
tion by  the  atiorney  general  of  the  state  of 
South  Carolina  that,  since  tbe  trials  of  these 
coses  in  the  court  below,  there  has  been  paneed 
by  the  general  assembly  of  that  stato  a  further 
act  approved  by  tbegovemoron  Harcb  6, 1896, 
which  act,  it  u  anbmltbed,  supersedes  and  re- 
peals parts  of  the  act  which  has  been  under 
consideration  In  these  cases;  and  we  are  asked 
to  consider  the  provisions  of  the  more  recent 
act. 

Bo  far  as  these  actions  at  law  are  concerned. 
It  la.  of  course,  obvious  that  the  damages  ra- 
covered  were  tor  acta  conmiltted  under  tbs 
allied  authority  of  Um  act  of  1895,  and  can- 
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tint  be  affected  by  the  proTidoni  of  the  act  of 
18U6,  even  If  the  fDvalidtties  of  the  fonner  act 
were  thereby  remedied— a  matter  on  which 
we  expresR  no  opinion. 

firmed. 

Mr.  Justice  Brewer  did  not  hear  the  area- 
meat  and  took  no  put  In  the  dedalm  of  uh 
caee. 

Mr.  Justice  Brown  dlaaenUng: 
102]  *I  am  unable  to  concur  in  theopfnion 
of  tbe  court  holding  the  South  Carolina  dispen- 
•ary  law  to  be  UDConstltuUonal  as  applied  to  the 
facts  of  this  case.  While  I  see  no  reason  to 
question  tbe  propriety  of  our  rulings  in  the 
cases  analyzeil  In  the  opinion,  of  Hannibal  A 
St.  J,  B.  Oo.  T.  Euten.  96  IT.  8. 465  Hi:  637J. 
Minne»>fa  v.  Barber,  186  U.  &  818  {U:  455.  S 
Inters.  Com.  Rep.  1851,  and  Brimmer  Reb- 
man,  188  U.  S.  78  [84:  86:3,  8  Inters.  Com. 
Rep.  4!^].  they  do  not  seem  to  me  to  hare  any 
considerable  bearing  upon  tbe  queotion  in  con- 
troversy, in  view  of  tbe  recent  legislation  by 
Congress  npon  the  subject  of  intozleatlng 
liquors. 

In  Letv  T.  Bardin,  18S  U.  B.  100  [84: 188,  S 

Inters.  Com.  Rep.  86],  this  court,  In  Aptil, 
18fl0,  overruling  the  prior  case  of  Tkurfow  ». 
MatMchimtlHAfi  U.S.  6  How.  504  [12:2561,beld 
that  a  state  statute  prohibiting  the  Kaleot  intox- 
Icatiog  liquors,  except  for  certain  purposes, 
anil  under  license  from  a  county  cmrt,  was, 
when  applied  to  a  lale  by  an  Importer  of  li- 
quors brought  from  another  state  in  the  origi- 
nal packages,  ooc<>nstltutional  and  void,  as 
repugnant  to  the  power  of  Congress  to  regulite 
commerce.  FoDowlng  closely  upon  this  de- 
cision, and  probably  in  consequence  of  it, 
Congre^,  upon  August  8  of  the  same  year,  en- 
aried  what  is  popularly  known  as  the  "Wilson 
Bill,"  and  declnrvd  that  all  aueh  liquors  trans- 
ported Into  any  state,  or  remaining  there  for 
use,  CDDsiimption,  sale,  or  storage,  should, 
upon  arrival,  be  "subject  to  the  operation  and 
effect  of  the  laws  of  such  state,  enacted  In  the 
exercise  of  Its  police  powers,"  to  the  same 
extent  aa  if  they  had  been  produced  in  such 
aute. 

Tbe  effect  of  this  enaotment  Keras  to  ne  to 

wiibdraw  Intoxicating  liquors  from  theopera- 
tlon  of  the  commerce  clause  of  the  Conniitu- 
tion.  and  to  permit  the  traffic  In  them  to  be 
regultted  in  such  manner  as  the  several  states. 
In  the  exercise  of  their  police  powers,  aball 
deem  best  for  the  general  fntereata  of  tbe  pub- 
lic. Tbe  act  is  not  limited  lo  lis  operation,  as 
the  mnjority  of  opinion  seems  lo  assume,  to 
stale  laws  forbidding  the  importation,  manu- 
facture, and  sale  of  such  liquors;  but  declares 
that  tbey  shall  be  subject,  upon  their  arrival 
««l)iD  the  state,  to  theopprauoo  of  Its  laws 
103]  eoacifd  In  the  exercise  *of  Ita  police 
powtrrs.  Adapting  the  very  language  of  the  act 
of  Congress,  g  32  of  tbe  dlspenKary  law  pro- 
vides: "That  all  fermented,  distilled,  or  other 
liquors  or  liquids  containing  alcohol,  trannport- 
ed  into  Ibis  Rtate  or  remaining  herein  rnr  iihc, 
sale,  consumption,  atorsge,or  other  dispitsltion. 
shall,  upon  introduction  and  arrlvHi  in  this 
sute,  be  subject  to  tbe  operation  and  effect  of 
this  law,  to  Uie  aame  extent  and  in  the  mune 
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manner  as  though  such  Uquon  or  llqnlde  had 
been  produced  in  the  state." 

We  cannot  fail  to  recognise  tbe  growlag 
sentiment  In  this  conntij  in  favor  of  aome  re- 
strictions upon  the  aale  of  ardent  spirits,  end 
whether  such  restrictions  shall  take  the  taem 
of  a  license  tax  upon  dealers,  a  total  prohlU- 
tlon  of  all  manufacture  or  sale  whatever,  or 
tbe  assumption  by  the  state  government  of  tbe 
power  to  supply  all  liquors  to  ita  inhabitanta^ 
u  a  natter  excfuslTely  for  tbe  statea  lo  dedde. 

Tbe  lat  section  of  the  dispensary  law  of 
South  Carolina  declares  that  the  manufacture, 
sale,  receipt,  acceptance,  or  keeping  in  poases- 
Bion  of  alcoholic  liquora,  except  when  bought 
from  a  state  officer  authorized  to  sell  the  aame, 
are  declared  to  be  contraband,  and  againat  the 
morals,  good  health,  and  safety  of  the  stale, 
and  may  be  seised  wherever  found,  withont 
warrant.  Now,  as  Congress  has  expressly  de- 
clared that  such  I  r  if^les  shall,  upon  thev  er- 
rivaf  In  the  state,  bet  ome  subject  to  Its  laws  to 
the  same  extent  as  if  they  bad  been  originally 
produced  there,  and,  as  the  dispensary  act  does 
not  declare  Uiem  ooatraband  as  imported 
liquora,  or  because  tbey  were  imported,  Imt 
because  they  were  not  bought  from  a  ateie 
ofBcer  anthorised  to  sell  the  same,  and  as  tbe 
law  make«  no  discrimination  in  thatpartlcnlat 
between  imported  and  domestic  Uquora,  It  It 
impossible  for  me  to  see  why  Congress  has  not 
directly  authorized  the  action  that  was  taken 
by  tbe  atate  officers  In  s^ng  these  liquors, 
llie  power  to  deolaie  intoxicating  liquors  to 
be  contraband  and  to  prohibit  their  manufac- 
ture and  sale  in  Mo  was  affirmed  by  thla  court 
in  Afugler  v.  Kamae,  128  U.  8.  6^  [81:  903]. 
and  if  tbe  provision  requiring  them  to  be 
bought  of  the  state  dispensary  be  valid.  It  ap- 
plies as  well  to  Imported  as  to  domestic  liquors, 

*But,  as  I  understand,  tbe  court  ba8es[104 
to  a  certidn  extent  Its  opinion  of  tbe  uoconsti- 
tntlnDslity  of  this  act  upon  tbe  fact  that  the 
traffic  in  Intoxicating  liquors  is  not  absolutely 
prohibited,  but  Is  monopolized  by  the  state  It- 
self through  the  agency  of  a  state  commis- 
sioner, who  is  required  {g  8)  to  "purchase  alt 
intoxicating  liquors  for  lawful  sale"  In  the 
atate,  and  to  "furnish  the  same  to  such  per- 
sons as  mw  be  dedgnated  as  diwenssrs 
thereor.**  to  oe  sold  as  thereafter  provided  in 
tbe  act.  Conceding  this  to  be  so,  I  am  unable 
to  see  that  any  provision  of  the  Federal  Con- 
stitution is  thereby  Infringed.  Tbe  ConsUtu- 
tiun  does.  Indeed,  require  of  each  state  a  re> 
publican  form  of  government,  and.  In  the  lOlh 
section  of  the  1st  arUcle,  imposes  certain  lim- 
itations upon  state  action,  none  of  which  have 
any  relevancy  to  ihe  subject  under  considera- 
tion. Except  aa  restricted  by  the  provisions 
of  this  section,  the  several  state  legislaturea 
possess,  so  far  as  any  interference  by  the  Fed- 
eral government  la  <x>ncemed.  full  legislative 
powers,  and,  with  respect  to  the  subject  of  In- 
toxicnting  liquors,  are.  ^nce  tbe  passage  of 
tbe  "Wilson  bill."  untrammeled  by  the  Fed- 
eral Constitution. 

Orantlng  that  the  act  glvea  the  state  Itself  a 
monopoly  of  all  traffic  in  aoch  liquors.  It  la 
not  a  monopoly  in  the  ordinary  or  odious  sense 
of  tbe  term,  where  one  individual  or  corpora- 
tion is  given  the  right  to  manufacture  or  trade 
which  la  not  opvi  to  others,  bat  a  muKVoly 
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f<»-  the  benefit  of  the  whole  people  of  the  state, 
the  moAU  of  which,  if  any,  are  eojojed  bj  the 
whole  people;  in  abort,  a  moDopoly  in  the 
■ame  lense  in  which  the  Poetofflce  Depart- 
ment, and  the  rf^t  to  carry  the  mails,  Is  a 
monopoly  of  the  Federal  goreromenL  £010- 
mttein  t.  Eeana,  60  Fed.  Kep.  008. 

The  only  objectlou  to  the  dfspeDiary  law 
wUoh  Btrlfce  me  aa  being  of  any  forca  are  the 

Evriflcma  of  the  10th  and  S8d  seetlona,  requlr- 
g  the  state  commisaloner  to  purchase  his 
•uppHes  from  the  brewers  and  distillers  in  the 
state;  but  eren  this  provision,  though  perhaps 
unwise,  is  subject  to  two  conditions:  first,  that 
thdr  product  shall  reach  the  standard  required 
by  the  act;  and,  aeoond,  that  soeh  auppllea 
can  be  purchased  aa  dieaply  tnm  aucb  new. 
105]  ers  and  'dlstiners  In  this  state  as  else- 
where. As  this  reatrictlon  is  practically  no  re- 
striction at  all,  and  only  Incorporates  in  the 
statute  exactly  what  the  law  would  Imply 
without  tt,  I  see  no  valid  objection  to  It. 

But  even  t(  it  were  conceded  that  this  par- 
ticular proTkion  of  the  law  were  inoperatiTe, 
and  might  be  so  declared  In  a  case  properly 
raising  that  question,  It  Is  not  of  the  essence  of 
the  law,  but  a  mere  iQcldeut  to  the  power  of 
the  commissioner,  and  surely  should  not  have 
the  sweeping  effect  of  renderinft  the  whole 
law  unconstitutional  and  void.  The  main  ob- 
ject of  the  act  Is  to  preserve  the  health  and 
morals  of  the  people  by  securine  to  them  pure 
liquors,  prohlbltInK  Individual  aeallnnlnsuch 
liquors,  and  requiring  all  suctk  tr^c  to  be 
carried  on  through  the  agencies  of  the  state. 
Such  methods  of  dealloKwUh  this  Iraflac  are 
by  no  means  unknown  abroad.  ladeed,  I  un- 
derstand  the  act  to  be  but  the  reproduction  In 
this  country  of  what  te  know  aa  the  Qothen- 
berg  system. 

It  Is  entirely  well  settled  that  the  tmconsti* 
tnlloaality  of  a  particular  provisioD  will  not 
Invalidate  an  entire  statute,  unless  such  pro- 
vision embodies  the  main  purpose  of  the  stat- 
ute, or  is  so  connected  with  such  purpose  that 
It  ia  inseparable  from  It,  or  unless  the  court 
can  see  that  the  legislature  wonid  not  have 
passed  the  act  without  such  provision.  This 
doctrine  has  been  repeatedly  aflSrtned  by  this 
court.  Bank  of  ffamSUon  v.  Dudley,  27  U.  8. 
S  Pet.  402  [7:  4961;  Avttin  v.  Bo*U>n,  74  U.  8. 
7  Wall.  604  [10:  224];  Keokuk  N.  Z.  Packet 
Co.  T.  Seokuk.  05  U.  8.  80  134:  8771.  Indeed, 
in  Tkman  v.  Riftker,  103  U.  8. 128  [26:  108], 
this  court  held  an  act  of  the  legislature  of 
Texas,  taxing  Intoxicating  liquors,  to  be  Inop- 
erative only  so  far  as  It  discrimiDated  against 
Imported  wines  or  beers;  and  that,  as  defend- 
ant was  also  engaged  in  selling  other  liquors, 
an  Injunction  was  properly  refused.  That  the 
provision  that  the  commissioner  In  purt^aslng 
the  liquors  shall  ^ts  preference  to  those  of 
domestic  manufacture  i»  seimTable  f nm  the 
miUo  purpose  of  the  act  seems  to  me  too  clear 
for  argument.  That  the  legtslature  would 
have  passed  the  act  without  Ais  provision  is 
conclusively  shown  by  the  fact  that,  In  a  gen- 
eral amendment  and  re-enactment  of  this  &w, 
made  in  1806,  this  provMon  waa  omitted. 
106]  *WhUe  the  power  of  courts  to  declare 
nn  act  of  lefialatnia  to  be  unconstitutional  nn> 
1MU.8. 


doubtedly  exists,  It  Is  one  of  great  delicacy, 
particularly  when  brought  to  bear  upon  the 
legislative  acts  of  another  sovereignty.  In  one 
of  the  early  n%w  derided  by  this  court  {FleUher 
T.  J%c*.  10  U.  8.  6  Cranch,  87,  128  [8;  163. 
17S]),  It  was  said  by  Chief  Justice  Harshall: 
"But  it  Is  not  on  slight  Implication  and  vague 
conjecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and 
its  acts  to  be  considered  as  void.  The  oppo- 
sition between  the  Constitution  and  the  law 
should  be  such  that  the  Judge  feels  a  clear  and 
strong  conviction  of  their  iDcom)3atibiIlty  with 
each  other."  8till  more  explicit  is  the  lan- 
guage of  Chief  Justice  Waite  in  Union  P.  R, 
Cb.  Uniied  StatM  {"Sinkinff  Fund  GbsM^ 
90  U.  S.  700.  718  [36:  406.  601]:  "It  Is  our 
duty,  when  required  In  the  regular  course  of 
judicial  proceedings,  to  declare  an  act  of 
Congress  void  if  not  wlihln  the  legislative 
power  of  ihe  United  8tates;  but  this  declaration 
should  never  be  made  except  in  a  clear  case. 
Every  possible  presumptloi^  la  In  fsTor  of  tha 
validity  of  a  statute,  and  this  continues  nndl 
the  contrary  Is  shown  beyond  a  rational  doubt. 
One  branch  of  the  governmeut  cannot  en* 
croach  on  the  domain  of  another  without  dan- 
ger. The  safety  of  our  institutions  depends 
in  no  small  degree  on  a  strict  observance  of 
this  salutary  ruTe." 

I  regard  these  words  as  particularly  appll* 
cable  to  the  dealings  by  this  court  with  the 
proceedings  of  a  state  legislature,  and  that 
their  right  to  determine  what  Is  for  the  best 
Interests  of  their  people  should  be  carefuilv  re- 
spected, except  where  It  comes  in  manlfeflt 
confilct  with  the  dominant  law.  Especially 
ahould  everything  be  avoided  which  carriea 
thesuggesiioiiof  a  vexatious  interference  with 
state  action.  The  manifest  dangers  to  tbe  fu- 
ture of  the  country,  which  lurk  In  the  inflexl. 
blllty  of  the  Federal  Constitution,  can  only  bo 
averted  by  carefuilv  distinguishing  between 
such  laws  as  practically  concern  ihe  Inhab- 
itants of  a  particular  state  only,  and  are  In- 
tended bona  fide  for  their  welfare,  uid  such 
as  are  a  mere  subterfage  for  an  unlawful  dla- 
crlmioation,  and  cannot  be  carried  into  effect 
without  doing  palpable  injustice  to  citizens  of 
other  states.  It  should  not  be  overlooked  In 
this 'connection  that  the  complaints  In  [107 
this  case  emanate  from  a  citizen  of  South  Caro- 
lina, who  seeks  to  defy  the  law  of  his  own  state, 
andputsforwai^  as  bisexcusethe  injustice  done 
tbe  citixens  of  other  statea  who  make  no  com- 
plaint of  her  action  in  this  particular.  If  a 
state  cannot  prohibit  her  own  citizens  from 
Importing  liquors,  as  well  as  buying  them  at 
home,  the  "Wilson  bill"  Is  set  at  nought,  and 
tbe  prohibitory  laws  of  the  neveral  states  ren- 
dered Inoperative  In  a  vital  particular.  The 
fact  that  Uiese  liquors  were  imported  for  com- 
plainant's own  jise  and  consumption,  instead 
of  for  sale,  raises  no  question  under  the  Fed- 
eral Constitatlon.  Both  are  under  the  ban  of 
the  statute. 

I  am  unable  to  see  wherein  that  section  of 
the  dispensary  act  of  8outh  Carolina,  which 
authorised  the  seizure  made  In  this  case,  con- 
flicts in  any  particular  with  the  Federal  Con* 
atitutioa. 

Ml 


Digitized  by  Google 


i«T-:io 


SCPABHB  COUB*  or  TBS  USTTBD  STATU 


Oct.  Tm, 


J.  H.  SCOTT  et  al,  Appti., 
JAMES  DONALD  (No.  3). 
09ee  a  a  Ba|NMer!i«d.l0r-]V.) 

Injunction  to  ratrain  tretptm—emttitiMantU 
amount— inetuding  «tMr  penon$  perxmt 
notpartuM. 

L  Ab  itijaBotlon  to  mtnta  eioeatlTO  oflloen  of 
a  state  from  oonttnofd  and  npeated  aeti  of  trat- 
pSM  In  Mliliiir  and  oanrtDir  away  and  oonflMat- 
iag  for  tbe  uw  of  the  itate  tbe  Imported  property 
Of  tiM  ooiDplBliuuit.  under  alleced  authorttr  of 
an  nnoOBMltutlonal  itatate.  is  oot  invalid  on  the 
vnmnd  tbat  It  M  prooeedlnv  agalnm  the  atata, 
or  that  It  Interferes  wltb  oOolal  dtwraUoa. 

IL  A  oontroTet«7  uoeedlnv  tb«  Talne  of  fUMM)  is 
presented  Inasult for aolnjonotlon, where oom- 
plalnant  Intends  to  Import  certain  Itqoors  exceed- 
Inff  tS.O0O  In  TBloe,  aod  dereodants  have  aelied 
some  thus  lmpt»tcd.  and  threatened  to  aelae  all 
that  be  shall  Import,  under  an  nnooostltottoDal 
etatut«. 

S.  A  dtlien  whose  property  Imported  is  seliedbr 
olBolals  under  an  unoonstltutkMial  statute  cao- 
DOiprooeedfwan  tn|onetlon  on  brtialf  ofother 
penoss  who  may  make  sinllar  taipcntatlons. 

4.  OAolalt  who  are  not  partfea  to  or  repremnted 
In  a  suit  for  an  inJuDotloD  agaliist  enforcdnic  an 
nnooDStltutlonal  statute  oaiuot  be  included  In 
the  lojunotlon. 

[No.  410.] 

Argued  October  tl,  Xt,  1896.  Deddei  Januarp 

iS,  1897. 

APPEAL  from  a  decree  of  the  Clrcalt  Ooort 
of  tbe  Uolled  SMtes  for  the  District  of 
South  Carolina  decreeing  a  perpetual  injunc- 
tion restraining  defendants  and  others  from 
aeizing  and  carrying  away  wines  or  spirituous 
liquors  brought  Into  South  Carolina,  etc..  io 
an  action  brought  by  James  Donald,  plaintiff, 
•gainst  J.  M.  Scott  a  at.  Decree  atnmded  by 
restricting  U  to  Hn  parties  named  as  plaintiff 
and  defendants,  and  otherwite  affirmed. 
See  same  case  below,  67  Fed.  Rep.  804. 

Statement  b^  Mr.  Justice  SUtmi 
In  tbeclrcuit  court  of  the  United  States  for 
the  district  of  South  Carolina,  on  April  25, 
18d5,  James  Donald,  a  citizen  of  the  United 
States  and  of  tbe  stale  of  South  Carolina,  in 
hli  own  behalf  and  on  behHif  of  all  other  per- 
flODB  in  the  state  of  South  Carolina,  as  import- 
ers for  their  own  use  and  consumers  of  the 
wines,  ales,  and  spirituous  liquors,  tbe  prod- 
ucts of  other  states  and  foreign  countries,  filed 
100]ablll  in  equity  against  J.  M.  Scott.  *M. 
T.  UoUey.  £.  C.  Beach,  and  R.  M.  Gardner, 
claiming  to  act  as  constables  of  the  state  of 
South  Carolina,  and  all  other  persons  whomso- 
ever claiming  to  act  aa  rach  constables  or  as 
county  sheriffs,  municipal  policemen.orexecu- 
tlve  officers,  or  in  any  capacity  whatever,  un- 
der or  by  virtue  of  an  act  of  the  general  as- 
sembly of  the  stale  of  South  Carolina,  ap- 


prored  January  8, 1895,  and  generally  known 
aa  the  "dlspensarr  law." 

The  bill  alleged  that  the  defendanto  named 
had  on  several  occasions  seized  and  carried 
away  packages  of  wines  and  liquors  belonging 
to  theblalntiff,  being  products  of  the  states  m 
New  YoA,  Maryland,  aod  California 
tlvely,  and  Imported  by  the  plaintiff  for  his 
own  use  aod  consumpuon,  and  not  Intended 
for  sale,  barter,  or  exchange  1^  the  plaintiff 
within  the  state  of  South  Carolina;  and  that 
the  defendanta  claimed,  in  so  doing,  to  act  by 
Ttrtue  of  the  said  act  of  January  St,  fsOS,  which 
act  was  alli«ed  by  the  plaintiff  to  be  void  and 
unconstitutional,  and  to  furnish  no  protectioa 
to  the  said  defendants  In  their  aald  soli  of  tres- 
pass aod  seixure.  The  bill  further  alleged 
that  the  plaintiff  had  brought  seTerd  actions 
at  law  against  the  said  defendants  la  the  cir- 
cuit court  of  the  United  States  for  damagea 
caused  by  the  aald  nalawful  acts,  which  said 
suits  were  still  pending;  that  notwithstanding 
the  Mnglog  of  add  suiti  the  eald  defendants, 
and  others,  constables  of  tiie  state  ot  Strath 
(^uollna,  have  conilnued  to  seise  and  cany 
away  ales,  wines,  and  spirituous  liquors  <MF  the 

glalnliff  and  of  other  persons  In  the  state  of 
outh  Garollna,  Imported  from  other  states 
and  foreign  couniries,  and  threaten  to  continue 
so  to  do.  The  bill  further  allefes  that  prateo- 
tlon  of  the  plaintiff's  rights  by  actions  at  law 
Involved  a  multiplicity  of  sulu  against  said 
constables,  aod  that  by  said  dispensary  act  tbe 
remedy  of  replevin  was  denied  to  the  plaintiff 
io  the  courts  of  Sooth  Carolina;  and  that  all 
eald  constables  were  wholly  trreapondble  finan- 
cially and  unable  to  respond  in  damages,  and 
that  the  plaintilTa  constitutional  rights,  privi- 
leges, aiKt  immunities  were  now  being  and 
are  threatened  to  be.  continually  Invaded  and 
grossly  violated  without  redress,  and  to  his  Ir- 
reparable Injury.  The  bill  avers  that  the  said 
*right  to  Import  wines  and  spirituous  11- [llO 

auors  for  his  own  use  and  coosnmptlon  la  of 
le  money  valueof  upwards  of  $d,000  and  also 
that  tiie  ralue  of  eald  articles  Intended  to  be 
Imported  from  other  states  and  foteign 
countries  by  this  plaintiff  for  his  own  use  and 
consumptioa,  from  time  to  time,  aod  which 
are  threatened  to  be  seized  by  said  constables, 
exceeds  the  sum  of  $3,000. 

The  plaintiff  prayed  fora  preliminary  and  a 
final  injuDctlon,  restraining  the  defendants 
named,  and  all  other  persons  claiming  to  act 
as  constables,  and  all  sheriffs,  policemoi,  and 
other  officers,  acting  ot  claiming  to  act  under 
said  dispensary  act.  from  seizing  and  carrying 
away  wines  or  spirituous  liquors  imported  or 
brought  into  the  state  of  South  Carolina  for  hia 
own  uaeor  consumption,  and  from  forcibly  en- 
tering or  attempting  to  search  tbe  dwelling 
house  of  the  plaintiff  for  any  such  articles,  and 
from  hindering  aod  preventing  the  plaintiff  or 
any  other  person  from  importing,  holding,  poa- 
sessiog.  and  usiogthe  said  liquors  so  imported. 

After  argument  a  preliminary  injnnctioa 
was  issued  on  May  9. 1895.  The  plalaUff  had 
leave  to  amend  bis  bill  by  adding  the  averment 


Hon.— ^  to  when  tafuncttoii  to  mtnibi  uett  of  |  oM  eemrt  eoMS  prtor  to  dci  of  1874;  onmnmI  Mesa^ 
ptUMe  Qlleen  wOl  be  granted,  aee  note  to  Mississippi  >  tary  ttiteeaet  vfttJS;  amoiml  In  dt>imtSi  sss  BOCete 
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that  ttae  other  said  persons  on  bclmlf  of  whom 
he  sues,  to  wit,  importers  for  iheir  own  use 
and  consumers  In  the  state  of  8ouib  Carolina 
of  such  ales,  wines,  and  spirituous  liquors  as 
nforesaid,  are  too  numerous  to  make  parties 
complainant  to  the  bill,  and  that  some  of  them 
are  unknown. 

Subiequentlj  the  defendants  pleaded  to  the 
jurisdiction  of  the  court,  Ist,  because  the  suit 
19  In  effect  a  suit  agaiast  the  state;  2d,  because 
the  bin  presents  no  question  arising  under  the 
Conetituiioo  or  laws  of  the  United  States;  8d, 
because  the  bill  presents  no  casa  upon  whlcji  tbe 
Jurisdiction  of  a  court  of  equl^  can  be  founded, 
there  tieing  plain  and  adequate  remedies  at 
law  for  the  fojuries  complained  of;  and,  4tb. 
becaubti  plaintiff  hath  not  made  or  statod  in 
his  bill  a  case  to  entitle  bim  to  the  relief  prayed 
for.  They  also  answered  admitting  some  and 
denying  others  of  tbe  allegaUons  of  the  bill. 
A  replication  was  filed.  Afterwardsanagreed 
statement  of  facts  as  filed.  Among  the  facu 
1 1  l]so  staled  was  the  fact  that,  *ln  tbe  several 
actions  at  law  mentioned  In  the  bill,  final  Judg- 
ments against  tbe  defendants  had,  upon  trial, 
been  obtained;  that  notwlthstaDding  said  re- 
coveries and  notwUbstaoding  tbe  pendency  of 
this  bill,  other  seizures  of  wines  and  liquors 
ImptMted  1^  the  plaintiff  and  by  other  persons 
named  had  been  made;  that  the  plaintiff  testi- 
fied that  he  intends  to  import  for  bis  own  use, 
from  time  to  time  as  be  may  need  tbe  same, 
ales,  wines,  and  liquors,  the  products  of  other 
states,  of  tbe  value  exceeding  $2,000,  which 
are  threatened  to  be  seized  by  the  state  coo- 
atablea,  claiming  to  met  under  the  dispensary 
law;  that  the  value  of  ttie  right  of  Importation 
of  ales,  wines,  and  other  liquors,  products  of 
other  states  and  countries,  is  of  tbe  value  of 
$2,000  and  upwards;  that  the  difference  in  tbe 
price  to  the  consumer,  like  the  plaintiff,  of 
Buch  liquor  bought  at  the  state  dispensary  of 
South  Carolina,  and  that  bought  out  of  the 
■tate.  Is  aboutSO  to 75  per  cent  in  favor  of  Im- 
ported liquors;  that  the  defendants,  slate  coo- 
atables  who  have  made  the  seizures,  are  all  in- 
solvent and  flnanciitlly  IrrMponsibte,  except 
Chief  CoDsiable  Uolley,  who  bad  not  person- 
ally made  any  seizure  of  plaintiff's  liquors,  ex- 
cept the  first  seizure. 

The  case  came  on  to  be  heard  on  the  plead- 
ings and  the  agreed  statement  of  facts,  and 
thereupon  the  injunction  theretofore  granted 
was  made  perpetual.  An  assign  ment  of  errors 
was  filed  and  an  appeal  was  allowed  to  this 
court. 

Mr.  William  A.  Bsu>b«r.  Attorney  Gen 
«ral  of  South  Carolina,  for  appcllonta: 
This  is  in  effect  a  suit  against  the  state  of 

South  CarollDa. 

Poindexter  v.  Oreenliow  {"  Virginia  Coupon 
Catetf')  114  U.  8.  970  (29:  185);  Louisiana  y. 
Jumel,  107  D.  S.  711  (27: 448):  Cunningham  v. 
Maeon  A  B.  B.  Co.  109  U.  S.  446  (27:  992); 
JBr  parte  Tyler.  149  U.  S.  191  (37:  698):  Pea 
neyrrv,  McConnavghy,  140  U.  S.  1  (85:368). 

The  complainant  seeks  a  single  injunction 
that  will  serve  to  restrain  the  whole  executive 
branch  of  tbe  state  government. 

It  amounts  to  a  mandate  to  the  state  to  de- 
sist from  the  seizure  of  liquors  declared  con- 
165  U;  &        U.  8.,  Book  41. 


traband  by  a  statute  which'  has  been  held  valid 
by  her  own  supreme  court. 

This  Injunction  does  not  operate  upon  tbe 
defendants  as  Individuals,  but  through  them 
and  other  officers  upon  the  state,  controlling 
her  action,  and  directly  affecting  her  interest 
alone. 

The  complainant  had  a  plain  and  adequate 
remedy  at  law,  and  tbe  court  was  without  au- 
thority to  grant  the  order  of  injunction. 

Bather  v.  Barber.  63  U.  S.  21  How.  682  (16: 
226):  Wataon  v.  Suthtrland,  73  C.  S.  6  Wall. 
74  (18;  680);  Mmiimppi  MilU  v.  Cohn,  160  U. 
S.  202  (87:  1062);  Scott  v.  Neely,  140  if.  8. 106 
(86 : 868);  Wotfe  v.  Bwke^  66  N.  Y.  116;  Soringer 
y.WaU«r9,mm.iX»i  Jone»w.Btaae,4Sak. 
540. 

The  bill  of  complaint  in  this  case  does  not 
show  affirmatively  upon  Its  face  that  the  United 
States  circuit  court  has  jurisdiction. 

United  States  v.  Southern  P.  B,  Co.  49  Fed. 
Rep.  297;  United  Staiet,  Mclntoth,  v.  Craw- 
ford, 47  Fed.  Rep.  661;  Tennetau  v.  Union  <f 
P.  Bank,  163 U.  S.  464(88:611);  CWMWfoClfRt 
Contol.  Min.  0».  T.  Tunik,  160  U.  &  188  (87: 
1030). 

The  bill  does  not  show  a  Federal  question  so 
as  to  give  jurisdiction  to  the  United  States  cir- 
cuit court,  and  the  order  of  injunction  was 
granted  wiUioot  authority,  or  exceeded  the  au- 
thority of  the  court. 

The  sole  question  is  whether  so  much  of  the 
dispensary  law  of  South  Carolina  as  probiblta 
(be  Importation  of  alchollc  liquors  from  oiber 
states  lor  personal  use  was  enacted  in  tbe  legiti- 
mate exercise  of  ttae  police  power  of  the  state; 
and,  if  so,  it  la  above  the  Constitution  end  acta 
of  CongresB,  and  no  Federal  question  is  pre- 
sented. 

The  police  power  of  a  state  is  that  great  at- 
tribute of  sovereignty  by  which  a  state  is  Justi- 
fied in  its  self  protection  and  self-preservation: 
and  it  implies  the  use  of  the  necessary  means 
for  the  pmtecUon  of  rights  of  the  sovereign 
and  the  citizen. 

The  state  gave  up  to  the  Untoo  the  right  to 
regulate  commerce,  tax  imports,  declare  war. 
proclaim  peace,  emit  bills  of  credit,  coin 
money,  and  operate  tbe  postoffice.  But  it  gave 
up  DO  right  based  upon  those  fundamental 
principles  not  laid  down  In  the  Federal  Con* 
siitution,  and  which  are  necessary  to  the  pro- 
tecUon  of  Itself,  necessary  to  the  safety,  com- 
fort, and  well-being  of  society,  and  necessan 
to  the  protection  of  Its  cltizens  against  the  evils 
of  intcmpernoce,  pauperism,  and  crime.  The 
pnlice  power  Is  among  the  reserved  powers  of 
tbe  state. 

Neu>  York  v.  ilfan,8e  n.8.11  FM.  102  (9:  648). 

The  police  power  Is  described  as  the  power 
to  prescribe  reg^lnilons  to  promote  the  health, 
peace,  morals,  education,  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase 
industries  of  the  state,  develop  its  resources, 
and  add  to  its  wealth  and  property. 

Barhier  v.  Connolly,  118  U.  8.  81  (28:  926). 

The  nature  and  authority  of  tbe  police  power 
are  best  described  by  the  maxim  Sidut  populi 
auprema  i&x,  while  the  principle  Bit  vtere  tuo 
vt  atienum  non  lerdat  furnishes  In  most  easel 
a  convenient  rule  for  its  npnllration. 

Stone  T.  ifiuimppi,  101  U.  8. 814(26: 1079). 
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Kettber  the  14th  AmendmeDi— broad  and 
comprehendve  u  It  b — nor  aoy  other  Ameod- 
meot  to  the  Federal  CoDBtitutlon  was  desfgoed 
to  ioierfere  with  the  police  power  of  the  slates. 

Witker§»ny.  AiAr0r("fi0AiAr«r")14O  U.  B. 
646  (86: 072);  Tras«aer  T.  Qrup.  79  Hd.  S50, 
S  L.  R  A.  780. 

It  Is  under  this  reserved  and  iDalienable 
power  of  the  state  that  we  seek  to  uphold  the 
dispeosary  act  u  a  valid  police  mesBure.  The 
state  maj  reatraia,  regulate,  or  prohibit  the 
exercise  of  aoy  calllDg,  bualnets,  or  pursuit 
that  militateiagatoat  the  morali,  healtb,  peaiK, 
good  order,  and  safety  of  society. 

Tbe  state  mav  evea  take  Immediate  control 
of  such  hurtful  calliDg,  and,  for  tbe  purpose 
of  restrictlDg  Ita  baoeful  effects,  may  cooduct 
It  herself,  to  tbe  ezclusioa  of  her  citizeos. 

Ormeteg  v.  OhrUtetiaen,  187  U.  8.  90-03  (M: 
688,  084). 

An  excniiB  by  the  Itate  of  Xb»  exclusive 
right  toengage  In  such  a  catling  for  the  beoo- 
flt  of  ^  her  citixeDu  baa  none  of  tbe  elementa 
of  a  monopoly.  It  la  tbe  state  holding  tbe 
right  for  the  oeoeflt  of  all  Instead  of  granting 
the  right  to  one  or  a  few  to  tbe  excluaion  of 
others. 

Butdurf  BKMt.  Am.  t.  Cremxnt  City  L.  8. 
L.A3.U.  Co.  {"Stavahier  Haute  Oaten  83 
U.  B.  16  Walt.  66  (21:  40S):  State  v.  Brennan't 
Kiquort,  25  Conn.  278;  Lincoln  v.  Smith,  IT 
Vt.  838;  Bartemever  v.  lotoa,  86  V.  8.  18 
Wall.  129  (21:  929);  LoventUi*  v.  Bvant,  69 
Fed.  Rep.  808. 

It  is  not  for  the  ludiclary  or  the  executive 
drpartmenta  to  inquire  whether  tbe  legtilatare 
haa  violated  the  geniaa  of  Uie  govcmmenl  or 
the  general  priDcfplea  of  liberty,  or  the  rights 
of  man,  or  wbtlber  these  nets  are  wise  or  ex- 
pedient, but  only  wbeifaer  tbe  legtslatore  has 
transceodedtthe  limits  prescribed  by  tbe  funda- 
mental law. 

Potter's  Dwarr.  SUL  868,  868;  Cooley, 
Const.  Lim.  Oth  ed.  197;  8  Am.  A  Eng.  Eoc. 
Law,  678;  Endlich,  Interpretation  of  Statutes, 
p.  8.  g  6;  Bedgw.  Slat,  d;  Const.  Law,  80; 
Sfiarptaa  v.  PTiiladelphia,  21  Fa.  160.  59  Am. 
Dec.  7B9;  Reewt  v.  Uormng,  51  Fed.  Rep.  774; 
Jforriton  v.  springer,  15  Iowa,  804. 

The  court  mil  declare  a  law  unconstitutional 
only  when  It  is  dearly,  palpably,  and  plainly 
Inconsistent  with  the  provwons  of  that  Inatru- 
ment. 

Bennat  V.  Boggt,  1  Baldw.  74:  Union  P.  R. 
Co.  r.  United  Stoiet  {"Sinkiiig  Fund  Ckue^, 
89  V.  S.  700  (25:  496). 

Tbe  dispensary  taw  Is  a  police  measure. 

State.  Qeorge,  v.  Aiken,  42  B.  C.  222,  86  L. 
R  A.  345. 

The  act  shows  that  the  legislature  had  in 
view  tbe  protecUon  of  the  "monda,  good 
health,  and  aafety  of  the  itat^  In  dealing  with 
this  question, 

Bartemeyer  v.  low,  85  D.  8.  IB  Wall.  129 
(21:  929). 

A  atate  law  prohibiting  the  manufacture 
and  sale  of  Intoxicating  liquors  is  not  repug- 
nant to  the  Constitution  of  the  United  States. 

Fotteryf.  Kantat,  112  U.  8.  201  (26:629); 
Botton  Beer  Co.  t.  Matuuhviettt,  97  (7.  B.  25 
(24:  989). 

Legislation  by  a  atate  permitting  tbe  manu- 
facture within  her  limits  of  Intoxicating  lU 
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quors,  to  be  there  sold  and  bartered  for  general 
use  as  a  beverage,  doeaootneceaiarily  Infringe 
any  rights,  privileges,  or  immunities  secur«d 
by  the  CoDstitutioQ  of  the  United  States;  and 
under  the  police  power  of  the  state  it  la  com- 
petent tox  the  legislature  to  determine  prlma- 
rllv  what  measures  were  appropriate  or  need- 
ful for'tbe  protection  of  the  public  morals,  the 
public  health,  or  the  public  safety. 

Bovaman  v.  Chicago  d  N.  W.  B.  Oa.  12S  U. 
8. 465  (81:  700,  1  Inters.  Com.  Rep.  828).  held 
that  a  law  of  Iowa  forbidding  the  bringing  Into 
the  atate  from  other  atatea  of  fotozlcating  li- 
quon  without  a  certlBcate,  aa  therein  required, 
was  a  regulaiion  of  commerce  among  the 
states,  and  was  void  ai  bdng  repagnaot  to  tha 
Conailiution. 

T.  Bardin,  186  U.  8.  100  (84: 128,  8 
Inters.  Com.  Rep.  86),  held  that  a  party  had 
the  right  under  the  Inierstilte  commerce  acta  to 
Import  Intoxicating  liquor  Into  tbe  atate,  and 
tbe  importer  bad  the  right  to  sell  tbe  Imported 
liquor  in  the  state  so  long  as  It  remained  in  tbe 
original  package.  Thia  case  induced  the  pass- 
age of  the  Wilson  act 

In  WiUeenon  v.  BahrerC'Be  Bakrer^).  140  V. 
8.  546  (86:  678),  the  conatltationaHty  of  thla  act 
was  assailed,  but  It  was  sustained  by  the 
court. 

Tbe  Wilson  act  is  tbe  controlling  act  now 
and  by  it  Congress  baa  provided  that  upon  ttie 
arrival  of  liquors  within  tbe  state,  they  become 
subject  to  the  police  power  of  the  state,  to  tlie 
same  extent  and  in  the  same  manner  as  though 
such  liquors  had  been  produced  in  the  state. 

This  act  did  not  add  to  tbe  police  power  of 
the  state,  bnt  did  give  expression  to  tbe  will  of 
Congress  that  %  state  cnuld  control  tntoxicatiag 
liquors,  as  articles  of  commerce,  upnn  their 
arrival  in  the  state,  no  matter  where  manu- 
factured or  from  where  imported. 

He  iMngford,  67  Fed.  Rep.  S70,  4  Inters. 
Com.  Ben.  487. 

But  It  IS  coniended  by  the  complainant  that 
while  be  bad  no  right  aa  a  citizen  to  bring  In- 
toxicBiing  liquors  into  tbe  state  for  sale,  he  bad 
the  right  to  bring  them  in  for  his  own  use. 

Tbe  dispensarv  law  prolilbits  ihls. 

Cantitti  v.  2i2fman.  54  Fed.  Rep.  974. 

The  Wilson  act  makes  all  liquors,  u  pon  their 
arrival  In  tbe  state  for  sale,  use,  and  conramp- 
tloD,  subject  to  tbe  laws  of  the  state  passed  m 
the  exercfse  of  the  police  power. 

But  It  is  contended  In  this  case  that  the  dis- 
densary  law  is  m  contravention  of  tbe  Inter 
state  commerce  acta,  because  it  diacriminatea 
against  products  of  other  states  and  against 
citizens  of  other  states: 

IsL  In  that  it  allows  dispensaries'to  sell  in- 
toxicating liquor,  while  citizens  from  other 
states  are  not  allowed  to  send  it  into  tbe  atate 
for  sale. 

2d.  In  tbatlt  discriminates  against  Intoxicat- 
ing liquora,  the  prodiict  of  other  states,  by 
prohibiting  their  introduction  Into  the  state  for 
sale  or  use. 

The  act  does  authorbe  the  sale  of  ales,  wines, 
and  liquors  by  tbe  state,  and  does  prohibit  all 
citizens  of  tbia  state,  as  well  as  citizens  of  other 
states,  from  bringing  them  Into  the  state  for 
sale  or  use. 

Tbe  act  does  allow  tbe  commissioner  for  (be 
state  to  buy  liquors  outside  tbe  state,  and  doea 
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DTOblUt  other  penoDi  from  baytug  ud  brlng- 
iDK  tbem  Into  the  state. 

Buttbis  Is  R  legitimate  exercise  of  tbe  police 
power,  aod  does  not  Id  an;  way  regutate  com- 
merce between  tbe  states,  and  u  not  a  discrim- 
loatloa  against  products  or  c^tizeiu  of  other 
states.  It  places  citizens  and  products  of  tbls 
state  on  an  equal  footing  wttb  those  of  oth- 
er states.  Domestic  liquors  and  forefgo  liquors 
are  alike  subject  to  the  provision  of  tbe  law. 
While  dtlzens  of  other  states  are  forbidden  to 
sell  liquors  within  this  state,  tbe  prohibition 
extends  to  citizens  of  this  state  as  well;  and 
while  a  citizen  is  prohibited  from  importing 
liquors,  he  Is  likewise  prohibited  from  pur- 
diasing  within  the  Kate  any  liquors  not  prerl- 
ously  analyzed  by  the  chemist,  and  sold  by  the 
proper  ofiScers  of  the  state. 

The  act  may  remotely  affect  comineice.bat  it 
does  not  interfere  with  or  r^ulate  It  by  dts- 
crimioation  or  otherwise. 

Wefton  T.  Mimuri,  91  U.  S.  276  (88:  847); 
Btwn  T.  Eoatton,  114  U.  S.  638  (29:  957); 
Walling  TMiehigan,  119  U.  S.  4S6  (89: 694);  Mo- 
biU  County  T.  Khnbatt,  108  U.  8.  691  (86:  888). 

The  rommercial  power  of  Congress  conttnues 
until  the  commodity  has  ceased  to  be  the  sub- 
ject of  disnriml&atiog  leglslatioo  by  reason  of 
Its  foreign  character. 

After  tbe  goods  have  been  sent  from  one 
stale  to  another  for  sale,  or  In  consequence  of  a 
sale,  and  have  reached  their  destination,  they 
become  part  of  the  general  property  of  the  state, 
aud  are  subject  to  us  regiulationsand  taxes  just 
as  all  other  properly  is,  provided  only  that  there 
be  no  discrimination  against  them  reason  of 
their  extra  state  origin. 

Woodruff  Y.  Pa^am,  75  U.  S.  8  Wall.  188 
9:  882):  tlotM  Mitfh.  09.  T.  Oag«.  100  U.  S. 
re  (25:  764);  Hin»n  T.  Lott,  75  U.  8.  8  Wall. 
148  (19:  878):  fiotion  Beer  Co.  t.  Mauaehvtettt, 
97  U.  S.  25  (24:  989);  Walling  t.  Miehigan,  1 16 
U.  8,  446  (29:  691);  PlvmUy  r.  MauaehuMttt. 
156  U.  B.  461  (89:  923);  Sherlock  v.  filing,  98 
r.  8.  103  (28:  WSO);  Fittsburg  dt  8.  Coal  Co.  r. 
Louisiana,  156  U.  B.  680  (39:  644):  PittAurg  <9 
8.  Coal  0>.  Y.  BaUt,  166  U.  S.  677  (89:  688): 
Wettern  U.  T'tee.  Oo.  T.  Jamet,  168  U.  8.  668 
(40:  1109). 

Tbe  dispensary  law  Is  a  legitimate  exercise 
of  the  police  power. 

The  law  does  not  discriminate  against  li- 
quors, the  products  of  other  states,  but  makes 
the  liquors  produced  in  this  states  m  well  as 
those  fmponcd,  subject  to  it 

Tbe  law  does  not  discriminate  against  the 
citizens  of  other  states.  Citizens  of  this  sta'e  are 
pat  on  an  equality  with  them.  Kooe  of  them 
can  sell  intoxicating  liquors.  It  Is  true  tbe 
state  sells,  hut  none  of  her  citizens  can  do  so. 

The  law  does  require  ber  dilzens  to  buy 
from  dispensaries,  but  no  citizen  from  other 
ststes  is  inbibtted  from  doing  so. 

There  Is  oo  discrimination  in  tbe  law  against 
citizens  or  products  of  other  states,  as  such, 
and  because  tbey  are  citizens  and  products  of 
other  states,  but  tbe  object  is  to  protect  tbe 
public  morals,  public  heaJth.  and  public  safety. 
It  Is  not  tbe  intention  of  the  law  to  regulate  In- 
terstate commerce,  hut  to  protect  the  people  of 
tbe  stale. 

But  It  may  be  said  that  while  the  state  sells 
liquors  to  ber  own  dtlxens  she  cannot  prohlMt 
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tbe  introduction  of  liquors  from  other  states 
upon  the  ground  that  tney  are  deleterious. 

The  provision  in  the  act  requiring  all  liquors 
sold  by  the  dispensaries  to  undergo  an  analysis 
and  their  purity  to  be  certified  suflSciently  an- 
swers this  objection. 

The  complainant  is  denied  no  right,  privilege, 
or  immunity  secured  by  tbe  Constitution  or 
laws  of  the  tlolted  States,  and  no  Federal  ques- 
tion arises  in  this  action.  The  slm|de  aver- 
ment in  the  bill  that  a  Federal  question  is  pre- 
sented Is  not  sufficient. 

New  OHeant  v.  N«»  OrtaaM  Water  Worka 
Oo.  143  U.  &  79  (86: 948);  BamHin  v.  Wetkm 
Land  0».  147  H.  8.  688  (87:  868). 

As  there  Is  no  Federal  quesdon  involved  in 
the  proceeding,  tbe  dreult  court  exceeded  Its 
Jurisdiction  In  making  the  order  of  Injunction. 

BmartY.  Mimuri,  166  U.  S.  290(89:  480); 
PUmU^Y.  MttuaehuaetU.  166  U.  8.  471  (88: 
S87K 

The  drcuH  conr^  If  warranted  In  making  u 
order  of  lojunctloo  at  all,  was  not  authorued 
to  trrant  a  perpetual  injunction  to  restrain  other 
officers  than  those  named  in  the  hill,  nor  was 
It  authorized  to  restrain  them  from  seizing slea, 
wines,  and  liquors  imported  Into  tbe  state  hj 
others  than  tbe  complainant  in  the  bill. 

Ive$on  r.  ifarrit.  7  Yes.  Jr.  866;  Fdlow  v. 
Fdlowa,  4  Johns.  Ch.  85;  Schalk  v.  Schmidt,  14 
N.  J.  Eq.  868:  Bx  parte  LennonJSi  Fed.  B«p. 
820;  United  8tate»  v.  AgUr,  63  Fed.  Bep-  884; 
SoeiiU  Anonyme  de  la  Distitlerie  v.  Weetern 
DietiUing  Co.  49  Fed.  Rep.  96;  United  Btata 
V.  D^,  64  Fed.  Rep.  741, 6  Inters.  Com.  Rep. 
168;  United  States  v.  SUiott,  64  Fed.  Bep.  86, 
6  Inters.  Com.  Rep.  148. 

In  all  of  tbe  above  cases  In  which  orders 
InjanetloD  were  graoted  cbuges  of  aiding  and 
abetting  and  conai^ring  with  parties  were  made 
in  tbe  bills.   None  of  tbose  cases  apply  to  ttie 
case  at  bar. 

Ayrea  v.  Carrer,  68  U.  8.  17  How.  691  (15: 
179):  McArthur  v.  Beott,  118  0.  S.  893  (38: 
1031);  Booey  v.  WiUon,  76  U.  8.  9  Wall. 
601  (19:  762);  Et  parte  Jord>in,  94  U.  S.  248 
CM:  188);  Qreen  v.  MW*.  16  C.  C.  A.  689,  25 
U.  8.  App.  888.  69  Fed.  Bep.  858,  80  L.  K  A. 
90. 

The  dispensary  system,  as  a  solution  of  the 
liquor  question,  Is  yet  in  Its  infancy,  and  tbe 
state  legislature  in  passing  the  set  of  1896 
endeavored  to  perfect  the  business  details  of 
tbe  Institution.  At  the  same  time  tbe  lospec- 
tion  feature  of  the  law  was  materially  changed. 
It  Is  to  this  sUerHtlon  particularly  that  we  In- 
vile  attention,  and  respectfully  ask  that  the 
court,  if  it  deem  proper,  consider  its  provisiooa 
in  Ibis  respect  as  affecting  tbe  act  approved 
January  2,  1896,  and  tbe  order  of  injunction 
in  this  case. 

The  st^es,  to  the  exercise  of  tbe  police 
power,  may  pass  Inspection  laws  which  are  not 
in  ibelr  express  woixls  or  operation  a  burden 
upon  interstate  commerce,  by  discriminating 
against  the  products  or  dtlzens  of  other  states, 
and  which  operate  equally  upon  products  and 
dttzensof  ue  states  themselves  and  dtlseos 
snd  products  of  other  states. 

BobUne  v.  8h^  County  Taxing  Diet.  180 
U.  8.  492  (80:  606).  1  Inters.  Com.  Rep.  46; 
Q&Aont  T.  C^en,  83  U.  8. 9  Wheat.  808(6:  71); 
Awn  T.  Mairjfiand,  96  U.  8.  18  Wheat. 
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■419  (6:  978);  Veight  t.  TTW^'At,  141  U.  S.  65 
(^:  689);  OnUcher  t.  ftfn^ucArs',  141  U.  8.  69 
(88:  «53);  Brimmer  v.  Bebman,  188  TJ.  8. 
78  (84:  863),  8  Inters.  Com.  Rep.  485;  Smith 
T.  Alabama,  124  U.  8.  476  (81:  611).  1  Inters. 
Com.  Rep.  804;  Dent  t.  We$t  Virginia.  129 
n.  S.  lU  (82:  638);  PlunOey  t.  Mattadiuaettt, 
15S  U.  8.  472  (89:  297). 

Tb«  legislature  is  the  judge  of  what  is  against 
the  pubUc  health,  morals,  and  safety  of  the 
state,  and  when  In  the  exercise  of  the  police 
power  it  enscts  a  law  declariog  the  use  of  any 
article  to  be  sgalost  them,  it  will  not  conflict 
with  the  9tb  article  of  the  CoostiiutioD  of  the 
Uniled  States  when  it  discrlmiDates  against  the 
dtizeos  and  prodncts  of  other  states. 

Hannibal  d8t.J.ROo.  v.Huten,  95  tJ.  S. 
466  (34:  537);  OrmOey  t.  Chri»Un»en,  137  U.  S. 
.91  (84:  634):  PlutiUejf  t.  Mauadixuettt,  166  U. 
8.  473  (89:  337). 

The  state,  in  the  exercise  of  the  police 
power,  cannot  enact  laws  protecting  the  people 
from  the  consequences  of  ignorance,  incapac- 
ity, fraud,  disease,  poverty,  and  crime. 

Dent  T.  Wat  Virginia.  139  U.  S.  114(83: 
628);  PlumUy  v.  ifateae!iu»ctts,  155  V.  8.  473 
(89:  327);  Minnewta  t.  Barber,  186  U.  8.  8l8 
(84: 455).  8  Inters.  Com.  Rep.  1U5;  Brimmer  v. 
Bebman,  188  U.  S.  78  (84:  MS),  8  Inters.  Com. 
Rep.  485. 

Mr.  J.  P.  Kennedy  Bvjru,  fw  appellee: 
Thts  Is  not  a  suit  against  the  stale.  Suits 
against  persons  who  bold  office  under  the 
state,  for  illegal  acts  done  by  tbem  under  color 
of  so  uaconstitutiooal  law  of  the  state  are  not 
suits  against  the  state. 
Pennoyer  t.  McOonmiughy,  140  U.  8. 1  ^: 


A  salt  against  the  state  is  where  the  suit  Is 
brought  agaiDst  the  officers  of  the  slate,  as 
representing  the  state's  action  and  liability, 
thus  makiog  it,  though  not  a  party  to  the  rec- 
ord, the  real  party  against  which  the  Judgment 
will  so  operate  as  to  compel  it  to  specincally 
perform  its  contracts. 

B»  Ayert.  123  U.  8. 448  (81:  316):  Louitiana 
T.  Jumel,  107  U.  S.  711  C87:  448);  Antoni  t. 
Qreenhou,  107  U.  8.  769  (27:  468);  Cunning- 
ham T.  Mown  (fi  A  it  a.  109  U.  8.  446  (27: 
992):  ffagoottw.  aeuOUrn,  117  U.  &  5S  (29: 
806). 

The  other  class  is  where  a  suit  Is  brought 
against  defeodaDts  who,  claiming  to  act  as  of- 
ficers, commit  acts  of  wrong  and  injury  to  the 
right  and  property  of  the  plaintiff  scqulred  un- 
dera  contract  with  the  state.  8ucb  suit,  wheth- 
er brought  to  recover  money  or  property  In  the 
bands  of  such  defendants,  unlawfully  taken 
by  them  in  behalf  of  the  state— or  for  compen- 
aatktn  in  dama^,  or,  in  a  proper  case  where 
the  remedy  at  law  fs  inadequate,  for  an  injunc- 
tion to  prevent  such  wroog  and  injury,  or  for 
a  mandamus,  In  a  like  case,  to  enforce  upon 
the  defendant  the  performsnce  of  a  plain  legal 
duty,  purely  mloisterial— la  not,  within  the 
meaning  of  the  11th  Amendment,  an  action 
against  the  state. 

Otbom  r.  Bank  of  United  Stata,  93  TJ.  S. 
9  WbeaL  788  (6:  304);  Davit  t.  Gray,  88  U.  8. 
16  Wall  208  (91: 447);  TmUnton  t.  Branch, 
82  U.  8.  IS  Wall.  460(21:  189);  LUeMieid  v. 
WaUer  Own^r,  101  U.  8.  778  (25:  985);  AtUn 
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T.  Baltimore  A  0.  B.  Go.  114  U.  S.  811  (29: 
300);  Louitiana  Board  of  Liquidation  t.  Jfb> 
Comb.  03  U.  S.  531  (28:  628);  Poindexter  t. 
QreenhOtD  {"Virginia  OnfjMn  Qua")  114  U. 
S.  270  (29;  186). 

The  complaioBOt  has  msde  and  stated  a  case 
to  entitle  him  in  a  court  of  equity  to  relief. 

The  case  stated  and  made  Is  one  of  contiDU- 
ous,  repeated,  and  tbreateoed  iovaslon,  viola- 
tion, and  denial  of  constitutional  commercial 
right,  and  fortherthreatened  seizures  of  prop- 
erty and  invasions  of  the  complainant's  dwell- 
ings, and  the  threatened  continued  preveo- 
tloo  In  future  of  the  complaioaot's  Importa- 
tion and  use  <A  IntoxlcatlDg  Uquora,  the  no- 
ducts  of  other  states  and  foreign  couotiles.  done 
by  persons  agalost  whom  successive  suits  bad 
been  instituted  on  the  law  side  of  the  same 
court,  the  Coited  States  circuit  court,  and  who 
are  alleged  In  the  bill  and  admitted  to  be 
wholly  irresponsible  and  unable  financially  to 
respond  to  any  Judgment  for  damages. 

No  stronger  case  could  be  stated  for  the  In- 
terposition of  a  court  of  equity. 

BtiHton  T.  Plait,  139  U.  S.  696  (86:  376);  Bar- 
thet  V.  NevD  Orleant,  24  Fed.  Rep.  668;  KU- 
bourn  v.  Sunderland,  180  U.  8.  605  (33:  lOOSi; 
Wntion  V.  8ut/tertand,  73  U.  S.  6  "Wall.  76  (18: 
580);  Barber  v.  Barber.  62  U.  8.  91  How.  582 
(16:  336);  MeConihay  v.  Wright,  131  U.  a  301 
(80:  982j;  Carroll  v.  Se^ord,  44  U.  8.  8  How. 
441  (11: 671X 

The  objection  of  multifariousness  can  be 
taken  by  a  party  to  the  bill  only  by  demurrer 
or  plea  or  answer,  and  cannot  be  taken  at  the 
hearing  of  the  cause.  The  objection  caoaoi 
be  taken  by  a  party  in  the  appellate  court 

Oliver  V.  Ptatt,  44  U.  8.  8  How.  888  (11: 
622t;  Barney  v.  Latham,  108  V.  &  210  (86: 
518). 

The  hill,  both  as  to  the  psrties  complainants 
and  defendants,  is  properly  brought,  and  the 
injuuciion  is  properly  awarded  as  to  psrties. 

Smith  V.  Swormttedt,  67  U.  8.  16  How.  802 
(14:  948);  Weit  v.  RandaU,  2  Mason,  198; 
Bromley  v.  Smith,  1  Sim.  8. 

The  provisions  of  tbe  dispensary  law.  for- 
bidding citizens  from  Importing  into  tbe  state 
ales,  wloes.  and  liquors  from  other  stales  for 
their  own  use  and  consatnptioD  are  not  the 
lawful  exercise  of  the  police  power  of  the 
stale,  but  are  in  contravention  of  tbe  Consti- 
tution of  the  United  States  or  of  the  inlersiate 
commerce  acU  of  Coogreas.  but  are  authorized 
fay  the  same. 

Woodruff  V.  Parham.  75  U.  8.  8  Wall.  140 
(19:  887)j  Binaen  v.  Loit,  75  U.  8.  8  Wall. 
160  (19:  890);  Welton  v.  Miieouri,  91  U.  8.  360 
(38:  849):  Chok  v.  Penntyleania,  97  U.  S.  578 
(24: 1018);  Hoxoe  Maeh.  Co.  v.  Oage.  100  U.  8. 
676  (35:  764);  Bmman  t.  Chicago  AN.  W.  B. 
Co.  135  V.  3.  ^(81: 709),  1  Inters.  Com.  Rep. 
833;  Lyng  Y.Michigan,  13BU.  S.  167(34:  158). 
1  Inters.  Com.  Rep.  143;  Minneeota  v.  Barber, 
18R  U.  S.  830  (84:  458),  8  Inters.  Com.  Rep^ 
185 ;  Brimmer  v.  Bebman,  188  U.  S.  81  (84: 
863),  8  Inters.  Com.  Rep.  486;  Voighi  v. 
Wright,  141  U.  8.  66  (36:  640);  Wailing  v. 
Micfiigan.  116  U.  S.  459  (29:  695);  Brennan  r. 
TittunUe.  168  U.  S.  899  (88: 793),  4  Inters.  Com 
Bep.  668:  Plumim  t.  MauaekuMtta,  166  U.  &. 
471(89:837)^ 
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Hr.  Justice  Shlras  dcliTered  the  (pinion 
of  tbe  court: 

Having.  Id  the  cues  at  law  lo  wtaleb  the 
opinion  has  just  been  ileHTered,Bnd  for  leuons 
therein  given,  reached  the  concluiioa  that  the 
diBpeniary  law  of  South  Carollca.  approved 
January  2,  1895,  Is  so  far  unconstitutional 
1 1  ajand  void  that  this  *p1alnliff  can  roalnUln 
an  action  at  law  against  these  defendants  for 
seizing  his  liquors,  we  are  called  upon  now  to 
consider  whether  there  is  a  valid  remerW  by 
way  of  injunction  to  restrain  eiecutlve  officers 
from  conttnaed  and  repeated  acts  of  trespass 
in  seixing  and  carrying  away  ud  conflseailng 
for  the  use  of  tbe  state  the  property  of  the 
complainant  so  Imported. 

The  bin  prays  for  an  Injunction  on  Uie  sev- 
eral grounds  of  Irreparable  damage;  that  the 
acts  complained  of  prevent  the  exercise  by  the 
oomplainant  of  bk  right  to  import  without 
molniation  lawful  oommodltles.  Um  prodnols 
of  other  states;  to  avtrid  muUiplIclty  of  suits; 
the  want  of  adequate  remedies  at  law. 

Tbe  objections  to  proceedings  against  state 
officers  by  injunction  are  that  it  Is,  In  effect,  pro- 
ceedingagainsttheiiataitseir,  and  thatitinter- 
feres  mihthe  official  discretion  vested  in  the  of- 
flcera.  Tbe  answer  to  such  objections  is  found 
in  a  lone  line  of  decisions  of  this  court:  Oa 
bom  V.  Bank  cf  VniUd  Stnta,  23  IT.  S.  9  Wheal. 
788  [0:»O4J:  DcdMV.  Wooltejf,  59  U.  8.  18 
How.  831  [15: 4011:  Louitiana  Board  of  Ligui- 
dation  v.  MeGomb.  9S  U.  8.  581  [23:  6281; 
Cumminga  v.  Merchant^  2fat.  Bank,  101  U.  S. 
168  £25: 903] :  Memphit  AL.R.B.  Co.  v.  Berry, 
112  U.  8.  m  [28:  837];  i^i'nrferter  v.  Oreenhoa 
{"  Virffivia  Coupon  Caaea")  114  U.  8,  295  [29: 
194j:  Allen  v.  Baltimoia  db  0.  R.  Co.  114  U.  S. 
815  [29:2011;  Pennoyerv.MeConnaughyM^  U. 
a  1  [35:  8631:  Belknap  v.  SchUd,  161  U.  8. 10. 
18X40:599.  602 j. 

Bz  parU  TgUr,  149  U.  S.  164  [87: 6891.  was  a 
case  where  the  receiver  of  the  Elouth  Carolina 
Hallway  Company  filed  a  bill  in  equity  fn  the 
circuit  court  of  tbe  United  States  against  the 
treasurers  and  sheriffs,  eighteen  in  number,  in 
the  counties  throurh  which  the  railroads  In 
his  possession  pasted,  alleging  that  the  treas- 
urers were  about  to  Issue  tax  executions  and 
the  sheriffs  about  to  levy  and  seize  thereunder 
property  of  tbe  railway  company  for  the  taxes 
for  the  fiscal  year  Iwglnning  November  1, 
1890.  The  bill  alleged  that  the  taxes  for  that 
fiscal  year  were  unconstitutional  and  Illegal  In 
part  upon  various  grounds;  that  the  levy  and 
sale  of  the  road  would  cause  Irreparable  in- 

}ary;  that  there  was  no  adequate  remedy  at 
aw;  that  amultlplicityof  suits  would  beneces- 
■ary  to  protect  bis  rights  if  he  sued  at  law; 
and  prayed  for  an  Injunction  against  the  issue 
and  levy  of  the  tax  warrants  In  question. 
1 1 3]After*anBwer  and  full  hearing,  the  court 
Issued  an  injunction  restraining  M.  Y.  Tyler, 
sheriff  of  Aiken  county,  his  deputies  and 
agents,  from  further  Intermeddling,  Interfer- 
ing with,  keeping,  and  holding  the  personal 
property  destralned  upon  by  him  belongingto 
Qie  petitioner,  as  receiver,  and  ordering  Uiat 
the  said  property  should  be  restored  to  the 
custody  of  the  receiver.  It  boing  shown  sub- 
sequently by  alBdavits  that  Tyler  refused  to 
comply  with  the  ialuncUon  and  continued  to 
bold  and  detain  Mud  property,  the  court  acU 
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judged  him  guilty  of  contempt,  Imposedaflne 
upon  him,  and  committed  him  to  Uie  custody 
of  tbe  marshal  of  the  court  until  he  should  pay 
atXA  floo  or  purge  himself  of  his  contempt. 
A  petition  form  writ  of  habeas  corpus  wufi  fed 
In  this  court,  and,  upon  the  heuing  of  the 
cause,  it  was  mainly  argued,  on  behalf  of  the 
petitioner,  that  the  proceedings  in  tbe  clrcnlt 
court  were  substaDtially  a  suit  against  the  state 
of  South  Carolina,  and  that  by  lis  nkandatory 
injunction  upon  Its  officers  tba  oonrt  devested 
the  state  of  Its  possession. 

This  court  denied  the  writ,  and,  ipaaklng 
through  the  Chief  Justice,  thus  expressed  the 
coQclusion  reached  In  the  previous  cases,  muy 
of  which  were  cited  in  the  argument: 

"The  object  of  this  petitfon  was  .  .  . 
to  protect  the  property,  but  even  if  It  were  to 
be  regarded  as  a  plenary  bill  in  equity  prop- 
erly brongbt  for  the  purpose  of  lesting  tha 
legality  of  the  tax,  we  ought  to  add  that.  In 
our  judgment.  It  would  not  be  obnoxious  to 
tbe  objection  of  being  a  suit  against  the  state. 
It  is  unnecessary  to  retravel  tbe  ground  so 
often  traversed  by  this  court  In  exposition  and 
application  of  the  11th  Amendment.  The  sub- 
ject was  but  recently  considered  In  Pannager 
V.  licCeinnaughy,  140  U.  S.  1  [86:  868],  in 
which  Mr.  Justice  Lamar,  deliverfng  theopln. 
ion  of  the  court,  cites  and  reviews  a  large  num- 
ber of  cases.  The  result  was  corm;tty  stated 
to  be  that  where  a  suit  Is  brought  against  de- 
fendants who  claim  to  act  as  officers  of  a  state, 
and,  under  color  of  an  unconstitutional  statute, 
commit  acts  of  wrong  and  Injury  lo  tbe  prop* 
erty  of  the  plaintiff,  to  recover  money  or  prop- 
erty In  thelv  hands  unlawfully  taken  by  them 
In  behalf  of  the  state;  or  for  compensation  for 
damages;  or,  In  a  proper  case,  for  *an  In  [1 14 
junction  to  prevent  such  wrong  and  injury;  or 
for  a  mandamus  In  a  like  cose  to  enforce  the 

Eirformance  of  a  plain  legal  duty,  purely  mln- 
lerial,— such  suit  is  not,  within  uie  meaning 
of  the  amendment,  an  action  against  tbe  state. 
And  while  it  la  conceded  that  the  principle 
stated  by  Chief  Justice  Marshall  In  tbe  leading 
case  of  O*&0m  v.  Bank  of  United  Sttttes,  22  UT 
8.  9  Wheat.  788  [6;  2041.  that  'in  all  cases 
where  jurisdiction  depends  on  the  party.  It  Is 
the  party  named  In  the  record,'  and  that  'the 
11th  Amendment  Is  limited  to  those  suits  In 
which  a  state  Is  a  party  to  the  record,'  had 
been  qualified  to  a  certain  degree  In  some  of 
tbe  subsequent  declsloos  of  this  court;  yet  it 
wasalso  rightly  declared  that  the  general  doc- 
trine there  announced,  that  the  circuit  court* 
of  the  United  States  wilt  restrain  a  state  officer 
from  executing  an  unconstitutional  statute  of 
the  state  when  to  execute  It  would  be  to  ^lata 
rights  and  privileges  of  the  complainant  tint 
had  been  guaranteed  by  the  Constitution  and 
would  do  Irreparable  damage  and  Injury  to 
him,  has  never  been  departed  from." 

Suppose  it  established  that  the  objections 
just  mentioned  fail,  it  is  suggested  that  juris- 
diction did  not  exist  In  the  circuit  court  be- 
cause the  value  In  eonboversy  did  not  exceed 
the  sum  of  $2,000.  It  la  alleged  in  the  btU. 
and  there  was  evidence  to  show,  that  the  com- 
plainant intends  to  import  for  his  own  use, 
from  time  to  time  an  he  may  need  the  same, 
ales,  wines,  and  liquors,  the  products  of  other 
states,  of  the  value  exceeding  |8,000.  which 
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u«  thieateoed  to  be  sdzed  by  the  state  con- 
MabloB,  claliolDg  to  act  under  tbe  dUpeniary 
law.  And  tbe  agreed  itatement  of  facta  coo- 
talos  tbe  followlog  statementB:  "PreTious  to 
IIHog  of  bill  and  temporary  loJiiDctina  graoted 
In  this  caM  tbe  state  constable  seized.  Intended 
and  tbrratencd  to  seise  tn  futnre,  all  Intoxi- 
cating liquors  wbatsoever  coming  Into  tbe  state 
from  other  states  and  foreign  counirfes.  and 
to  carry  out  In  fall  all  the  provisions  of  tbe 
dIspensaiT  law  of  January  3, 1895;  and  the 
TtltW  of  the  right  of  Importation  of  ales,  wines, 
and  other  liquors,  products  of  other  states  and 
countries.  Is  of  the  value  of  $2,000  and  up- 
wards; and  tbe  difference  Id  tbe  price  to  the 
conoamer,  like  tbe  plaintiff,  of  such  liquor 
1151  *bougbtattbestatedi8pensarT  of  South 
Oarollnaandbotigbtoutof  tbe  state  b  about  SO 
to  7S  per  cent  in  ram  of  imported  liquors." 

Bncn  statements  suflSclently  concede  that  tbe 
pecuniaiy  value  of  plalntifrs  rights  in  oon- 
troreny  exceed  the  valae  of  $3,000.  Nor  can 
It  be  reasonably  claimed  that  the  plaintiff  must 
postpone  bis  application  to  the  circuit  court, 
as  a  court  of  equity,  until  bis  property  to  an 
amount  exceeding  in  value  i3,000  has  bden 
actually  lelxed  and  conflscatea«  and  when  the 
preventive  reniedy  by  inJunsUon  would  be  of 
no  avail. 

But  while  we  think  the  complainant  was  en- 
titled to  au  injunction  against  those  defend- 
ants whp  had  despoiled  him  of  hia  property, 
and  who  were  tfareateoiog  to  continue  so  to 
do,  we  an  unable  to  wholly  approve  the  de- 
cree entered  In  this  esse. 

The  theory  of  the  decree  is  that  the  plain- 
tiff Is  one  of  a  class  of  persons  whose  rights  are 
Infringed  and  threatened,  and  that  he  so  repre- 
aenu  such  class  that  be  may  pray  an  Injunc- 
tion on  behalf  of  all  persons  that  constitute  It. 
it  Is,  indeed,  possible  that  there  may  be  otbm 
In  like  case  with  the  plaintiff,  and  that  aucb 
persons  may  be  numerous,  but  such  a  state  of 
facts  is  loo  conjectural  to  furnish  a  safe  basta 
upon  which  a  court  of  equity  ought  to  grant 
an  Injunction.  We  prefer  to  accept,  in  this 
respect,  the  views  expressed  by  Mr.  Justice 
Nelson  In  the  case  of  OutttTig  v.  Oitbert.  6 
Blatchf .  209.  There  a  bill  had  been  filed  bv 
several  bankers,  as  well  for  themselves  as  all 
oiheiB  in  the  same  interest,  against  the  assMs- 
or  and  collector  of  a  certain  tax  under  tbe 
99tb  section  of  the  internal  revenue  act  of 
June  80,  1884,  seeking  to  restrain  the  collec- 
tion of  Bucb  tax  as  illegal,  and  tbe  learned 
|Wlce  disposed  of  the  question  in  the  fol- 

*'*%js  is  a^i  of  peace  to  quiet  the  rights 
of  parties,  and  to  put  an  end  to  farther 
litigation.  The  bill  Is  founded  on  the  Idea 
that  all  persons  In  business  as  brokers,  who 
are  bankers  doing  business  as  brokers,  charged 
with  the  tax  In  question,  have  such  a  unity  or 
joinder  of  Interest  in  contesting  It  that  all  may 
join  in  tbe  bill  for  that  purpose;  and  that  as 
1161*the  parties  are  so  numerous  to  make  it 
inconvenient  to  join  all  of  them,  a  determinate 
number  may  appear  In  the  came  of  them- 
selves and  for  the  rest.  I  have  not  been 
able  to  concur  In  this  view.  The  interest  tbat 
will  allow  parlies  to  join  in  a  bill  of  com- 
plaint, or  that  will  enable  the  court  to  dis- 
pense  with  tbe  presence  of  all  the  parlies, 
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when  numerous,  except  a  determinate  num* 
ber,  is  not  only  an  interest  In  the  question, 
but  one  in  common  in  the  subjectmatter  of 
tbe  suit;  aucb  m  the  case  of  disputes  between 
the  lord  of  a  manor  and  his  tenants;  or  !»»• 
tween  the  tenants  of  one  manor  andtboaeof 
another;  or  where  several  tenants  of  a  manor 
claim  the  profits  of  a  fair;  or  in  a  suit  to  setUe 
a  general  fine  to  be  paid  by  all  the  copyhold 
tenants  of  a  manor.  Id  order  to  prevent  a  mul- 
tiplicity of  suits.  In  all  of  these  and  the  Mk* 
instances  glren  in  the  books,  tliefe  is  a  oom- 
munlty  of  interest  growing  out  of  the  nature 
and  condition  of  tlw  right  tn  dispute;  for  al> 
though  there  may  not  lie  any  privity  be- 
tween the  numerous  parties,  there  Is  a  common 
title  out  of  which  the  qoestlon  arises,  and 
which  llee  at  the  fonudatibn  of  the  proceed* 
logs.  ...  In  tlie  case  befwe  me.  tbe  only 
matter  in  common  amonc  the  plalntiffa,  or 
between  them  and  the  defendants,  is  an  In- 
terest In  tbe  question  Involved,  which  alone 
cannot  lay  a  foundation  for  the  joinder  of  par- 
ties. There  Is  scarcely  a  suit  at  law  or  In 
equity  which  settles  a  principle  or  applies  a 
principle  to  a  given  stale  of  facts,  or  In  which 
a  general  atatute  la  interpreted,  that  does 
not  Involve  a  question  in  which  other  par- 
ties are  interested,  as  for  Instance,  the  doc- 
trine of  trusu,  and  the  statutes  of  descenie, 
of  frauds,  of  wills,  and  the  like.  Tet  no 
lawyer  would  contend  that  such  an  interest 
would  justify  a  joinder  of  parties  as  pl^utlfls. 
in  a  case  ariaing  under  the  law  of  trasto.  or 
under  any  of  the  statutes  mentioned.  Tbm 
same  may  be  said  of  questions  arising  under 
tbe  revenue  laws,  sach  as  the  tariff  and  the 
excise  laws,  and  which  are  the  subject  of  liti- 
gation in  the  courts  almost  daily.  Large 
ctaaaes  of  persons,  other  than  tbe  parties  to 
tbe  suit,  are  intereeted  in  the  aaesUooa  in- 
volved and  determined.  To  allow  them  to 
be  made  parties  to  the  suit  would  confound 
the  established  order  of  judtdsl  proceedings, 
and  lead  to  endless  perplexity  and  confusion." 

'Similar  views  prevailed  in  the  case  of  [117 
Baker  v.  Portland,  0  8awy.  S66.  where  it  was 
held  by  District  Judge  Deady,  Mr.  JuatloeFleld 
concurring,  that  any  numtier  of  persons  who 
may  from  time  to  time  be  engaged  in  making 
street  improvements  under  several  and  dla- 
tlnct  contracts  with  a  city  are  not  therefore  a 
class  of  persons  having  a  common  interest  la 
tbe  subjt«t  of  street  improvements,  concern' 
Ing  which  Anyone  OTmore  mi^saa  for  tha 
whole. 

Tbe  decree  is  abo  objectionable  because  it 
enjoins  persons  not  parties  to  Uie  suit.  Thla 
is  not  a  case  wbere  tbe  defendants  named  rep- 
resent thoae  not  named.  Nor  is  there  alleged 
anycoDsplracT  between  the  parties  defendant 
and  other  unknown  parties.  Tbe  acts  com- 
plained of  are  tortious,  and  do  not  grow  out 
of  any  common  action  or  agreement  t>etw«ea 
couFtables  and  sheriffs  of  the  state  of  South 
Carolina.  We  have.  Indeed,  a  rigbt  to  pre- 
sume that  such  officers,  though  not  named  in 
this  suit,  will,  when  advised  that  certain 
provisions  of  tbe  act  In  question  have  been 
pronounced  unconsiilullonal  by  the  court  to 
which  the  Consiitutton  of  the  United  StatM 
refers  such  questions,  voluntarily  refrain  from 
enfmdng  such  provisions;  but  we  donottUnk 
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[t  comports  with  well  wHled  prtoclples  of  equi- 
ty procedure  to  ioclade  them  m  an  iojuDclion  in 
k  suit  in  which  they  were  not  heard  or  repre- 
notod,  or  to  subject  them  to  peoaltles  for 
contempt  In  dlaregardloe  such  u  iDjuoctlm. 
FeUov)*  T.  FeUom.  4  Johos.  Uta.  S&,  citing 
/vMon  V,  3arri$,  7  Tee.  Jr.  2S7. 

The  decree  of  the  court  below  ihoold  there- 
fore be  amended  by  being  restricted  to  the 
parties  named  m  pudntUt  and  defendanta  Id 
the  bill,  and  this  u  directed  to  be  done,  and 
it  ts  otherwise  affirmed. 

Mr.  Justice  Brvwmr  did  not  liear  the  a^ 

Sument  and  took  no  part  in  the  decision  of 
lis  case. 

See  disseotlng  opinion  of  Mr.  Jtistice 
Browa  In  preoedlng  case,  p.  640. 


3  i8}BTATE  OT  MISSOURI.  Omftainant, 
STATE  OP  IOWA. 
0es  aaBepoftei^«AlM.l4L) 

Ovdaranddeoieemade  eetabltstatavthe  boandair 
line  lietweea  Missouri  aod  Iowa,  and  aOowlair 
oeapeasatlon  and  ezpenees  of  remarfctng  the 
amsk 

[No.  6.  Original.] 

AitmOM  I>tcember  14,  1890,  I>teUei  Jmm- 

.  ary  18,  1897. 

ON  APPLICATION  of  the  slate  of  Miasoari. 
the  state  of  Iowa  oonsenllng  thereto,  for 
decree  on  the  report  of  commissioners  ap- 
pointed to  lemnrk  tlie  booodary  line  between 
Missouri  and  Iowa,  eta  Awndovy  Km  <t(ad- 
tithfd. 

The  facts  are  stated  below. 

Mr.  R.  F.  Walker,  Attorney  General  of 
Missouri,  forcomplainsot. 

Mr.  MUtOD  Remley.  Attorney  .General  of 
Iowa,  for  defendant. 

Mr.  Chief  Justice  Faller  announced  the 
decree  of  the  court  asfoltowB: 
This  cause  comiag  oti  tf>  be  heard  on  the  ap- 

filication  of  the  state  of  Missouri,  the  state  of 
owa  consenting  thereto,  for  decree  on  the  re- 
port of  James  Hnrtllng,  Peter  A.  Dey.  and 
Dwigbt  O.  Morgan,  commlfsioners  appointed 
by  decretal  order  herein  00  February  8, 1896, 
to  find  and  remark  with  proper  aod  durable 
monuments  sucli  portlnas  of  the  proper  bound- 
ary line  between  the  states  of  Missouri  and 
Iowa,  as  run,  marked  and  located  by  Hender- 
ahott  and  Minor,  commissioners  of  this  court, 
under  the  orders  and  decrees  of  this  court  of 
February  18,  1849.  and  January  8,  1801,  as 
have  become  obliterated,  especially  between 
the  SOih  and  65th  mile  posts  on  the  same;  and 
it  appearing  that  a  difference  of  opinion  has 
arisen  in  respect  of  certain  allownnces  to  be 
included  In  the  expenses  Incurred  In  remark- 
ing said  boundary  Hoe,  It  Is  ordered  by  the 

Non.— ^s  to  Judicial  tettUment  of  tate  boujiO- 
•rtta,  see  note  to  Hotwaska    Iowa.  80:  TBSl 

IW  V.8. 


T.  Statb  or  Iowa.  117-120 

court  that  Commissioner  Morgan  be  allowed 
his  per  diem  for  foriy-slz  days^  services,  and 
that  the  account  of  expenses  attached  to  said 
report  be  completed  by  the  addition  of  that 
per  diem  in  favor  of  said  oommlsdoner.  and 
that  nid  report  as  so  completed  In  that  partic- 
ular be  ana  the  same  Is  nereby  In  all  tUcgi 
confirmed,  as  follows: 

*To  the  Honorable  the  Snpreme  Oonrt[l  10 
of  tbfl  United  States: 

The  undersigned  commlsdoners,  appelated 
by  the  decree  of  roar  honorable  court  dated 
February  8,  18m,  to  find  and  remark  with 
proper  and  durable  monuments  such  portions 
of  the  booodary  line  between  the  stales  of  Mis- 
soari  and  Iowa,  run,  marked,  aod  located  by 
Hendershott  and  Minor  in  accordance  with  de- 
cree of  TOur  honorable  court  dated  Jan.  8, 
1851,  as  nave  become  oblUenUed,  especially  be* 
twaen  tbe  60th  and  03th  mile  posts  on  saldHoe. 
ute.,  respectfully  submit  tbe  following  report: 

0^  tha  87th  day  of  February  last  tne  com- 
•mlsstooeis  met  In  the  city  of  Chicago  and  fully 
discussed  matters  periiaent  to  tbe  proper  pra* 
formaoce  of  tbe  datles  impoeed  upon  them. 
Construing  the  decree  as  applying  to  all  po- 
tions of  the  boundary  line  In  question,  the 
commissioners  decided  to  advertise  In  news- 

f apers  publiabed  in  counties  in  Missouri  and 
owa  adjacent  to  the  boundary  for  Information 
regarding  such  parts  of  said  tine  as  were  In  dls- 

Snte  f>r  nad  become  obliterated.  This  was 
one  and  eoasldenble  Informatkm  elidtetL 
but  as  the  officials  of  one  of  the  states  ioterested 
declined  to  authorise  the  work  necessary  in 
retracing  the  line,  excepting  where  directed  In 
the  decree,  nothing  was  done  beyond  the  find- 
ing and  remarking  "with  proper  and  durable 
monuments"  such  portions  of  the  line  as  wera 
necessary  for  Its  proper  retocatlon  between  the 
40th  ud  60th  mile  polou;  as  shown  herein* 
afttf. 

After  earefal  consideration  ft  was  decided, 
to  apply  to  Gen.  W.  W.  Duffleld,  superinten- 
dent United  States  Coast  aod  Geodetic  Survey, 
for  a  detail  from  his  corps  of  assisiantii  to  per- 
form all  field  work  necessary  in  carrying  out 
the  instructions  of  tbe  court.  It  was  decided 
that  the  employment  of  expert  officers  of  tho 
geodetic  survey  corps  for  tneservlces  required 
would  result  more  satisfactorily  to  the  states 
coDccroed  than  would  the  selection  of  any 
private  parties,  as  tbe  high  professional  attaln- 
meulBof  these  ofBcers  and  their  freedom  from 
any  possible  bias  regarding  tbe  boundary  Una 
to  be  established  were  ample  guaranties  tot  the 
entire  reliability  and  impartialigr  of  any  wwk 
dooe  by  them. 

Correspnedence  was  accordingly  had  with 
Gen.  Duffldd.  *who  consented  to  detail  [1 20 
.  two  of  his  assistants,  and  also  to  supply  (hem 
with  a  complete  outfit  of  all  Instruments  and 
appliances  necessary  in  the  prosecution  of  the 
proposed  work.  This  offer  was  at  once  accept- 
ed. A  meeiioK  was  afterwards  bad  In  St.  Louia 
March  11th,  ult.,  when  It  was  decided  to  meet 
at  LineTllte,  Iowa,  a  point  immediately  upon 
tbe  boundary  line  between  Missouri  and  Iowa, 
for  tbe  purpose  of  personal  investigation  as  to 
tbe  proper  point  or  points  at  which  to  com- 
mence operuUons.  Two  of  tbeoommisrioners 
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aceordiadj  met  at  LtaeTflle  od  Harcb  ISth, 
vlt,  uiaspent thne dan io  the czaininstloii 
of  ttu  booodaty  Uneandof  polntaon  said  line 
claimed  to  hare  been  established  1^  Bender. 
■hoU  and  Hlaor  in  1890:  The  flrst  step  taken 
was  to  decide  regarding  the  proper  pcnnts  be- 
tween which  our  worK  of  relocation  of  that 
part  of  the  Une  designated  in  the  decree  of 

r,r  liononble  court,  nain^r,  fnnn  (he  fiOth 
the  SSth  mile  poinu  on  Uie  Hendershott 
and  Minor  lloe,  should  be  commenced.  It  ap- 
peared to  OS  that  the  cast-iron  monuments 
placed  by  Hendershott  and  Minor  at  ioterrala 
of  10  miles  would  naturally  be  more  reliable 
than  any  traditional  points,  and  the  first  in- 
Testlgations  were  made  ss  regarding  tbe  40th, 
60th,  and  80th  mile  poInu,  these  being  origi- 
nally marked  by  Hendershott  and  Minor  with 
Iron  monuments  ss  stated.  After  careful  ex- 
amination and  much  inquiry  the  oommiBslon- 
ers  were  satlsQed  that  the  monuments  marking 
the  40th  and  dOth  mile  points  were  tn  their 
original  positions.  As  regarded  the  monu- 
ment at  toe  OOih-mile  point,  whilst  nb  positivo 
evidence  could  be  had  ai  to  its  remoral  from 
Its  original  position,  the  rumors  and  statements 
were  such  as  to  render  Its  reliability  a  matter 
of  doubt,  and  It  was  therefore  determined  to 
use  the  monuments  at  the  40lh  and  60th  mile 
points  as  flied  points  between  which  to  relo* 
cate  the  boundary  line. 

It  was  subsequently  arranged  for  the  com- 
misrioners  to  meet  atDavtsClty,  Iowa,  apolnt 
00  the  Chicago,  Burlington.  A  Qulocy  rail- 
road adjacent  to  tbe  40tb  mlle  point,  where  it 
was  proposed  to  commence  work.  Gen.  Duf- 
fleld  was  accordingly  notified,  and  on  Wednes- 
day. April  8th,  ult.,  tbe  commissioners  reached 
Davis  aty  and  met  Messrs.  W.  0.  Hodgkins 
1 2 13*(in  charge  of  work)  and  A.  L.  Baldwin, 
of  the  United  States  geodetic  surrey  corps,  de- 
tailed as  per  arrangements  made  with  Oen.  Duf- 
field.  These  gentlemen  brought  with  them  a 
Tery complete  outfltof  instruments  of  the  best 
description  used  In  geodetic  work,  including  all 
necessary  equipment  for  astronomical  obser- 
rations  as  well  as  field  work.  We  proceeded 
to  the  40tb-mile  point  on  the  afternoon  ot 
April  8th,  ult,  and  arranged  for  tlw  com* 
mencement  of  work  tbe  fMlowlog  day.  On 
April  0th,  alt,  a  party  for  field  work  baring 
been  orgnnized  and  the  necessary  teams  and 
wagons  hired,  the  entire  party  proceeded  to 
Pleasantoo.  Iowa,  a  point  situated  immediately 
oa  the  boundary  line  just  eastof  the  4Stb  mIle 
point  Pleasanton  and  LInerllle  subsequently 
meame  the  bases  of  operation,  our  parties 
changing  from  one  of  these  points  to  the  other 
as  tbe  necessities  of  the  work  required. 

Work  was  commenced  at  the  40tb  mile  point, 
ss  arranged.  It  soon  became  quite  erideot 
that  the  actual  boundary  line  as  indicated  by 

Solnta  shown  and  satisfactorily  Identified 
IfFered  from  tbe  line  as  would  be  established 
by  the  field  notes  of  the  Hendershott  and  Mi- 
nor surrey.  In  order  that  the  relatlre  positions 
of  the  actual  mile  points  between  the  40ih  and 
60lb  mile  points  could  be  properly  determined, 
and  also  their  true  relation  to  the  theoretical 
points  as  found  in  accordance  with  tbe  courses 
and  distances  shown  In  Hendershott's  report. 
It  was  deemed  necessary  to  establish  a  cbord 
U6 
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or  base  line  at)  miles  in  length  between  the  40th 
and  flOtb  Iron  monuments  to  whldi  sQ  ptdnts 
actually  found  and  ddlnltely  located  or  diown 
and  chumed  aa  being  upon  the  boundary  lino 
could  be  referred  and  from  which  all  poinu 
finally  determined  could  be  accurately  located. 
For  the  details  of  the  actual  field  work  and  its 
results  we  respectfully  refer  to  the  accom- 
panying report  of  Mr.  W.  0.  Hodgkins,  in 
charge  of  party.  (Appendix  A.)  It  is  proper 
hers  to  state  that  the  field  woA,  done  as  It 
was  In  accordance  with  the  iweclse  methods 
of  the  United  States  geodetic  surreys,  was 
necessarily  very  slow  and  tedious,  but  Its  ao- 
curacy.  in  our  opinion,  cannot  be  questioned. 
Tbe  measurement  of  the  20-mile  base  line  io- 
rolved  a  very  great  amount  of  latmr,  whilstihe 
computaUons  necessary  in  the  *exact  re-[12S 
ductionof  the  measurements  were  also  rery  la- 
borious. Complete  topographical  notea  were 
also  taken  for  the  entire  work,  but  the  commis- 
sioners bare  deemed  It  unnecessary  to  have 
maps  prepared,  as  their  preparation  would  In- 
rotre  a  considerable  expense  without  any  cor- 
reqiondtng  benefit  The  reiy  nnfarorable 
weather  during  a  great  portion  of  May  and  a 
part  of  June  Interfered  seriously  inth  the 
prosecution  of  the  field  work,  caosing  a  delay 
of  from  two  to  three  weeks. 

Careful  examination  was  made  In  erery  In- 
stance for  the  precise  location  of  the  original 
Hendershott  and  Mlnra  mile  p(rints,  bnt  out  at 
twenty-one  of  these  points  Included  in  tbe  sur- 
vey '  only  nine,  including  three  iron  monu- 
ments, could  be  satisfactorily  identified.  The 
4Sd,  4Sd,  44tb.  40ih.  64th.  andlSSth  mile  points 
were  identified  and  located  by  evidence  entirely 
isatisfsctory  to  the  commissioners.  As  regards 
the  OOtb-mile  point  (iron  monument),  concern- 
ing the  reliability  of  which  doubt  had  existed, 
the  commissioners  are  satisfied  that  U  is  very 
Uule,  if  at  all,  out  of  its  original  position— Its 
relation  to  the  40lh-mile  point  (which  was 
clearly  identified  as  Hendersboti's  original 
point)  as  determined  by  tbe  base  line  confirm- 
ing our  Judgment.  After  the  work  of  reloca- 
tion had  commenced  and  preliminary  work  on 
the  8(^mile  base  well  advanced,  statements  were 
made  to  tbe  commissioners  to  the  cflect  that 
the  Iron  monument  at  the  60th-mile  point  had 
at  one  time  been  moved  from  its  original  por- 
tion. This  being  a  matter  of  importance— 
the  jnonuroent  In  question  being  considered  as 
a  fixed  point  tn  eeublishing  the  base  line— an 
Inquiry  iras  had  regarding  It  and  a  consldefft- 
ble  amount  of  tesUmony  heard.  This  testi* 
mony  was  rery  confiictiog,  bnt  after  its  care- 
ful consideration  and  tbe  prolongation  of  the 
base  line  some  4  miles  eastward  of  the  60th- 
mile  point  the  commissioners  were  satisfied 
that  the  monument  was  occupying  its  wlglnal 
position. 

Tbe  location  of  the  OSd  mlle  point  was  moro 
dI£Bcult  and  Inrolred  a  much  more  extended 
investigation  than  for  any  point  establislied  by 
tbe  commlBsiODers.  It  was  claimed  and  strong- 
ly urged  that  tbe  original  SSd-mile  point  as  ea- 
tablisbed  by  Hendershott  and  Minor  was  at  a 
point  witnessed  by  two  *iiecs.— an  elm  [123 
and  an  oak,— which  trees,  as  weltasapoiot  es- 
tabliahed  from  them  in  accordance  irith  the 
Hendershott  sadMinor  Add  notes,  were  shown. 
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The  fletd  notes  reeardlDc  this  point  and  alio 

the  SSd-mile  pcdnt  are  u  xollowe: 

(GbAias.) 

"80.00  Set  fi2d- mile  post. 

Bearings,  elm  18  Incbea  diameter.  N. 
67r  £.  m  linka;  burr  oak  IS 
iDchv  diamelflr.  &  88*  W.  88  llnki.'' 
(OoBtlDoIac:) 

••N.88'47K." 
(ClmfiMiJ 

"  0.80  A  pond  SSO  links  wide;  dlnction  of 

iU  length,  M.  ds  & 
6.00  Prairie. 
1S.00  Timber. 

80.00  Field  (Stokeif)  fence,  nearly  N.  ft  8. 
67.60  Left  field. 

SaOO  Bet  63d-ml]e  post.  Bearings,  black 
oak  8'  diameter,  B.  68'  E.  16  links; 
black  oak  8'  diameter.  N.  68*  E.  64 
Unka." 

The  trees  shown  and  cbdmed  as  beine  the 
original  witness  trees  for  Henderdiott  and  Mi- 
nors 58d-mlle  point  agree  nrj  well  with  the 
field  notes  as  regards  their  dirtance  from  the 
5lBt  mlle  point,  and  also  as  to  their  relative 
posUtona>to  each  other.  Tbt  distances  and 
bearings  of  these  trees  from  the  point  shown 
and  clumed  ss  the  original  Heodwshott  mile 
point  also  agree  with  the  field  notes  closely. 
Beyond  these  colnddenees,  howoTer,  there  u. 
In  our  judgment,  nothing  whatsoever  to  war- 
rant a  coocTusion  that  they  were  ever  marked  as 
witness  trees  by  Hendershott  and  Minor.  In 
their  report  ( Mtuourir.  loua,  61 U.  8. 1 0  How. 
16,  16  [18:  81U]).  they  stale:  "In  timber  the 
number  of  the  mile  is  marked  on  tbe  witness 
trees  with  the  letter  appropriate  to  each  state, 
there  being  one  tree  marlud  on  each  side  of 
tbe  line  wEenever  possible.  Tlie  foot  of  each 
witness  tree  Is  marked  with  the  letters  'B  L.' " 
The  oak  tree  shown  and  claimed  to  t>e  a  witness 
124]  tree  for  the  *52d-mile  point  had  a  large 
"blaze"  on  its  trunk  about  6  feet  from  the 
ground.  Nothing  /whatever  could  be  ascer- 
tained by  the  oommissloners  to  in  any  manner 
Indicate  what,  If  any,  marking  had  been  in- 
scribed on  the  blaze,  nor  could  any  informa- 
tion be  had  concerning  such  marking.  At  the 
foot  of  this  tree,  facing  N.  46'  E.,  Is  to  be 
seen  a  blaze  on  which  Is  plainly  discernible 
the  letters  "B  X."  Tbe  blaze  on  tbe  trunk  of 
the  tree  faced  directly  east,  whilst  tbe  point  to 
which  It  is  claimed  to  refer  Is  but  32*  east  of 
north  from  tbe  tree.  It  is  the  universal  cus- 
tom of  surveyors  In  marking  witness  trees,  so 
far  as  the  experience  of  the  commissioner  fioee, 
to  make  such  marks  so  as  to  face  as  nearly  as 
possible  the  point  witnessed.  The  "B  X" 
mark  faces  certainly  25°  east,  and  the  btsze 
on  ibe  tirunk  of  tree  68'  east  of  the  point 
claimed  to  be  witnessed.  Hessurements  oi 
thti  "2"  mark  at  ban  of  tne  an  as  follows. 
In  MBtha  of  1  foot: 
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The  mark  Inclining  to  the  left  extends  above 
the  letter  "B"  and  Is  quite  close  to  the  upper 
curved  line.  Tbe  mark  inclining  to  the  right 
runs  closely  to  tbe  lower  part  of  the  "B."  It 
would  have  been  quite  as  practicable  to  have 
eat  a  letter  "L"  as  an  "X"  on  the  blase  found 
at  foot  of  this  tree,  and  tlie  commissioners 
were  not  prepared  to  accept  this  letter  "X"  ss 
an  "L"  without  stronger  corroborative  evi- 
dence than  they  coulcTobtain.  This  tree,  If 
marked  by  Henuersbott  and  Minor,  must  have' 
been  so  marked  forty-six  years  agou  A  section 
of  the  tree  at  a  p(rfnt  8  feet  above  the  ground, 
the  tree  being  very  uniform  in  size  from  8 
test  above  the  ground  for  8  to  B  feet  above, 
was  cat  and  sent  to  Prof.  KcBrlde,  botanical 
expert  at  the  University  of  Iowa,  for  his  opin- 
ion (as  expert)  as  to  its  age,  etc. 

In  a  letter  from  blm  to  Commls^oner  Dey, 
Hay  10,  1806,  be  states: 
*"I  Judge  that  the  tree  when  felled  was[125 
seventy  years  old.  Its  history  runs  about  as 
fcdlows:  Fifty-nine  years  sgo  it  received  an  In- 
jury (blaze!)  of  which  a  scar  persists.  Tbe 
tree  at  the  time  vras  about  eleven  years  (11-16) 
old,  and  not  to  exceed,  bark  included,  9^ 
inches  thick.  I  say  about  eleven  years,  for  U 
takes  some  years  not  recorded  on  the  section 
for  a  tree  to  attain  6  feat  in  beigb:L  Twenty- 
five  years  later  the  tree  had  added  about  S) 
inches  to  lis  radius.  The  next  seventeen  years 
a  little  more  than  1  Inch  to  the  radius,  makini; 
tbe  diameter  of  the  wood  (bark  not  counted) 
about  8^  to  8^  lochefi.  Since  this  another  loch 
of  wood  has  been  added  to  tbe  radius.  Call- 
log  this  seventeen  years  (It  Is  more  rather  than 
less,  as  the  annuu  increment  Is  constantly 
smaller),  we  have  the  total  since  the  scar,  flfty- 
nlne  yeara," 

This  oak  tree,  as  shown  by  Prof.  McBrlde, 
at  a  point  where  section  examined  by  him  was 
cut,  was  8^  to  8(  laches  in  diameter  when 
fifty-three  to  fifty-eight  years  old.  Being  sev- 
enty to  seventy  five  years  old,  it  would  have 
been  twenty-four  to  twenty-nine  yean  old  In 
1860,  and  its  diameter  where  blaze  was  found 
could  not  have  exceeded  6  inches.  As  the 
blaze  shows  a  face  of  folly  8  Inches,  it  Is  evi- 
dent it  could  not  have  been  cut  on  a  tree  with 
a  diameter  of  onlv  0  inches.  The  diame 
ter  of  this  tree  at  base,  where  "B  X"  mark 
was  found.  Is  now  15  inches.  Applying  the 
proportionate  growth  of  tree  as  sbown  by 
Prof.  McBride,  and  its  diameter  at  base  could 
not  have  exceeded  8,6  Inches  forty-six  jreara 
ago,  and  its  size  was  not  sufficient  to  Iwve  re- 
ceived the  blaze  now  shown. 

Regarding  the  elm  tree,  also  claimed  to  be  a 
witness  tree  for  the  original  Hendershott  68d- 
mlle  point.  This  tree  also  has  a  large  blaze 
abont  4  feet  from  the  ground.  Nothing 
whatever  was  shown  to  prove  that  It  ever  had 
any  mark  upon  It  (prior  to  the  time  of  a  pri- 
vate survey  made  in  188S)  oUier  than  the  char- 
acters "S  28."  The  letter  "8,"  if  it  ever  ex- 
isted. Is  now  totally  obliterated.  Thefigure"2" 
is  still  plainly  discernible,  and  a  part  of  the 
upper  portion  of  a  figure  *'8"  to  the  right  of  the 
"S^can  also  Iw  trsioed.  Nothing  was  shown 
to  prove  that  It  was  ever  mark^  at  its  base 
with  the  letters  "B  L."  as  it  should  have  been 
wereita  Hendershott  witness  tree.  *DiI-[126 
igent  search  had  evidently  been  made  at  some 
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time  for  this  mark,  u  1*  plaiolT  eridenced  by 
the  choppiog  at  iu  base,  and  had  th«  proper 
markb  ever  Been  found  it  U  quite  oeriala  the 
tects  would  hsT*  been  in  eriaeDGa  before  the 
cominisrioners. 

The  Hendersbott  notes  show  that  at  80  links 
eestward  of  the  03d-mile  point  the  bank  of  a 
pond  was  reached,  and  that  the  pond  Itself 
was  250  links  In  width,  making  a  distance  of 
380  links  from  the  OZd-mile  point  to  the  east 
bank  of  pood.  The  bank  of  this  pond  directly 
east  of  the  sad-mlle  point,  claimed  to  be  wit- 
nessed hf  the  "elm  and  oak,"  has  evidently 
moved  eastward  to  some  extent  since  1850.  as 
shown  by  the  present  conditions.  Ueasure- 
ments  made  by  the  commissioners  show  that 
360  links  eastward  from  the  point  claimed  as 
the  Hendershott  63d  mile  point  reach  a  point 
60  llnlu  east  of  the  present  bank  of  the  pond. 
Thirty  chalnt  east  of  thdr  SSd^mllto  point,  ai 
seen  by  thrir  notes,  the  Hendershott  line 
croesed  the  "Stokes"  field  fence.  The  llneof 
this  fence  Is  still  olainly  visiblew  A.  line 
straight  from  the  SSd-mlle  point,  claimed  to  be 
witnessed  by  the  "elm  and  oak,"  to  the  54lb- 
mile  point  will  pass  at  least  70  feet  south  of 
the  "Stokes"  fence  line,  as  noted  by  Hender- 
shott. For  more  than  thirty  years,  and  after 
the  estahlishinir  of  the  boundary  line  by  HeO' 
dershott  and  Minor,  it  Is  claimed  a  road  was 
maintained  and  worked  as  a  Missouri  road  be- 
tween the  63d  and  54th  mile  poinu,  and  tbat 
until  within  the  past  Ave  years  this  fact  was 
never  onestiooed.  It  Is  claimed  that  the  line 
recognized  by  parties  living  on  both  sides  of 
the  Doundaiy  u  being  the  Hendershott  line 
Mnce  bis  survey  and  until  within  ibe  past  few 
years  Is  now  plainly  shown  for  a  venr  consider- 
able distance  between  the  62d  andOSd  mile 
points  1^  the  line  of  what  is  known  as  the 
"Fugate  fence  line.  It  Isclalmed  this  fence 
was  pat  up  by  one  Fugate,  the  owner  of  land 
in  and  a  rerident  of  Iowa  (and  who  was  also  a 
•urveycv),  and  who,  living  as  he  did  close  to 
the  line  and  present  when  the  Hendersbott 
survmr  was  made,  probably  knew  where  the 
trueline  was  and  placed  his  fence  on  tbatllne. 
This  line  very  closelv  lagrees  with  a  line  run- 
ning directly  from  BuIllvart'A  52d-mile  point  to 
127]the64th  ml]e  point,  *the  last  named  hav- 
ing been  satisfactorily  identlQed  and  located  by 
the  commissioners.  It  Is  claimed  to  be  im- 
probable that  Fugate  placed  lila  fence  nortli  of 
the  proper  line. 

The  commissioners  most  carefully  conridered 
all  the  conditions  relating  to  the  point  claimed 
to  be  the  Hendershott  63d-mile  point  and  wit- 
nessed by  the  "elm  and  fwk,"bui  the  more  the 
matter  was  wdghed  the  stronger  became  their 
cottclualon.that  the  trees  mentioned  could  not 
bave  been  the  witness  trees  as  claimed.  Coinci- 
denceaof  position  constitute  their  claim.  It  is 
proper  here  to  state  tbat  within  a  short  dis- 
tance to  the  north  of  the  63d-mile  point  as 
established  by  the  commissioners  are  the 
atumpa  of  an  elm  and  burr  osk  which  agree 
aa  well  as  do  tiie  other  elm  and  oak  as  to  dis- 
tance from  the  filstmlle  point,  better  as  to 
topographical  conditions,  and  are  very  similar 
aa  to  the  relative  position  requlre<i  by  the  field 
notes  for  the  witnesses  to  the  62d-mile  point. 
Tlie  comraisdoners  have  no  idea  tbat  these 
stumps  referred  to  were  those  of  Hendershott'a 


witness  trees,  but  make  this  statement  to  show 
that  coincidences  such  as  shown  by  tfaa  "elm 
and  oak"  are  not  impossible.  To  have  crossed 
the  "Stokes"  fence,  In  a  distance  of  80  chun«, 
starting  from  the  supposititious  63d-mlle  point 
claimed  to  be  witneued  1^  the  elm  and  .oak, 
an  angle  of  «t  kast  9'  to  the  left  would  hava 
been  necessary,  and  also  another  angle  to  tha 
right  equally  great  In  order  to  run  directly  to 
the  64th-mile  point.  Hendersbott's  notes  maka 
no  mention  of  any  such  angles.  The  angle 
recorded  as  having  been  made  at  ttie  62d-niue 
point  was  SO*  to  the  north,  the  course  having 
been  changed  according  to  the  Hendershott 
notes,  from  N.  89*  18^  S.  to  N.  68'47'S. 
We  are  satisfied,  from  personal  investigation 
and  from  points  found  and  referred  to  ow 
base  line,  that  the  original  Sullivan  line  can 
be  readily  traced  from  tliii  Slst-mlle  point  to 
his  68d-mi1e  point,  'and  we  believe  It  very 
pTobaUa  that  the  Hendershott  line  between  tha 
03d  and  Mth  mile  polntt  is  nearly  identical 
with  the  Sullivan  line.  Whilst  we  dkl  not 
adopt  the  Sullivan  line  iMtween  the  points 
named,  verv  good  reasons  could  have  been 
given  for  doing  ao.  The  Hendershott  notes 
make  no  mention  of  Sullivan's  line  after  leaving 
hlB49th-mlle  'point  until  his  64th  mile  [1 2S 
p^t  was  reached.  Th^  make  no  mention  of 
finding  Sullivan's  63d-mile  piAnl  or  of  any  treea 
on  his  line:  but  thev  say  in  their  report  (Jftfi- 
aouri  T.  Unoa,  61 17.  S.  10  How.  4  [18: 804]) 
that  they  "discovered  abundant  blazea  and 
many  wltneas  trees  which  enabled  us  to  find 
and  remark  the  said  (Sullivan)  line,  as  directed 
by  this  honorable  court."  Also  on  page?  [805], 
same  report,  it  is  stated:  *'But  in  Amy  tedM 
eftimlMr  no  diglcuUif  mos  aperieneed  in  4itM^ 
eringtnMoneaofthtwtdae  lM»(ion  ^  Ms  (Sul- 
livan) lint,  not  onln  ojf  bUua,  but  Ay  Un*  and 
uitneutre$."  (Italicsareours.)  Andoothesama 
page,  "Tfaegeneraltopography  of  theoonntiy, 
and  espedaily  the  crossing  of  the  streams 
greatly  fadlltaled  as  In  following  the  line,  and 
and  In  some  instances,  when  confirmed  the 
old  blazes,  enabled  us  to  establish  it  with  suf- 
ficient certainty."  Commencing  some  10 
chsins  east  of  the  61st-miie  point,  the  country 
through-whieh  the  boundary  line  passea  was 
and  is  heavily  Umbered,  and,  as  before  sUled, 
the  Sullivan  line  in  the  timber  is  at  this  Umo 
readily  to  be  found.  The  Inference  tbat  the 
Hendershott  line  eastward  from  the  61st  mile 
waa  nearly  identical  with  the  Sullivan  line  is 
quite  as  strong  as  the  contrary,  not  wltbstandiog 
no  mention  is  made  by  Hendersbott  of  tlve  ' 
Sullivan  line  after  leaving  a  point  6. SO  chains 
east  of  the  49ih-mile  point  until  reaching  the 
64th.mile  point. 

The  Sullivan  line,  between  the  61st  and  59d 
mile  points,  as  shown  by  bis  field  notes,  crossed 
the  east  fork  of  Grand  river  (now  called  Wel- 
don)  three  times.  This  line  now,  reason  of 
cbangea  in  the  bed  of  the  stream,  will  cross  tha 
Weldon  five  times.  With  the  exception  of  the 
*^m  and  oak,"  tberewere  no  traditional  or  ap- 
parent evidences  claimed  as  Indicating  the 
original  location  of  the  Hendershott  and  Hinor 
53(rmlte  point.  A  line  run  eastward  with  the 
bearings  given  by  the  Hendershott  notes  from 
their  5l8t  mile  point  would  psse  at  least  40  feet 
south  of  the  point  indicated  by  the  "elm  and 
oak."  A  line  run  eastward,  aa  per  the  Hendet^ 
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•bott  notei,  from  the  point  claimed  as  the  Hen- 
(Icnhott  and  Minor  S2d-mfle  point  would  pass 
at  least  90  feet  south  of  their  64tb  mUc  point. 
The  commissioners  catefullj  considered  all  the 
comparatively  authentic  traces  of  the  Uender- 
12V]sbott  Inie.  together  *wfth  the  topograph- 
ical ooDdlllou  given  in  the  notes  of  the  survey. 
Between  th«  Wd  and  Mtb  mile  points  were 
found  evidences  of  the  Hendershott  hoe, 
which  were  satisfactory,  and  the  line  estab- 
lished by  us  was  mn  from  the  Mth-mile  point, 
which,  as  beforeitated,  wasldenUfled.  directly 
to  the  63d-mite  point  and  passing  through  the 
ptAntB  found  between  the  S8d  and  64lE  mile 
points.  The  Henderahott  notea  show  a  line 
direct  from  the  58d  to  the  04th  mile  point. 

The  line  as  flnally  established  and  marked  by 
118 between  the 03d  andOSd  mflepointsis  north 
of  the  boundary  Hoe. as  claim ea  for  Iowa  and 
•outh  of  that  line  as  claimed  by  Missouri,  tod, 
as  It  happens,  veiy  nearly  equally  divides  the 
UROW  territory  u  di^ute»  althonffh  there 
wu  no  intention  to  comimnnlae  the  difference. 
We  are  satisfied  that  the  line,  as  esUbllshed 
by  us  between  the  OSd  aad  04lh  mile  points,  is 
Tery  nearly.  If  not  identical  with,  the  erfginal 
Uendenhott  line  and  In  accordance  with  the 
marks  of  that  survey.  The  same  line  was  pro- 
duced to  the  68d-mile  point,  notwlthstanalog 
It  passen  coodderaUy  south  of  the  plainly  in- 
dicated Sullivan  line.  The  OSd  mile  oolot.  as 
established  and  marked  by  us,  was  placed  as 
nearly  as  possible  In  accordance  with  the  notes 
of  the  Hendersbott  survey,  evidenced  by  the 
width  of  the  pond  aad  also  Its  distance  from 
the  "Stokes"  fence  line. 

The  Held  notes  of  tbe  Hendershott  and 
Minor  survey  show  as  follows: 

"AtQ.80  chains  eastward  from  tbe  Hender- 
shott 42dmi1e  point  Sullivan's  43d  mile  point 
was  found  and  course  changed  at  that  point 
from  N.  88"  08'  E,  to  N.  89*  06'  E. 

"9.87  chains  eastward  of  Bendershott's  48d- 
mile  point  Sullivan's  48d-mlle  point  was  found 
and  course  obansed  at  that  point  from  N.  89* 
16'  E.  to  N.  89*  47'  E. 

'  '7.00  chains  eastward  of  Hendershott's  44th 
mite  point  BiilHvan's  44th-mile  point  was  found 
and  course  changed  at  that  point  from  N.  89* 
47'E.  toN.  89*  9' E. 

"6.20  chains  eastward  from  Hendershott's 
49th-mtle  point  Sullivan's  49th-mile  point  was 
found  and  course  chanired  at  that  point  from 
N.  89*9' E.  to  N.  89*16' E. 

"4.07  chaioaeastwardor  Hendersbott'R 04th. 
130]  mile  point  Sullivan's  C4lh-mile  'point 
was  found  and  course  changed  at  that  point 
from  N.  89*  16'  E.  to  N.  89*  ^  E. 

"2.08  chains  eastward  of  Hendershott's  08th- 
nUIe  point  Sullivan'sOdth  mile  point  was  found 
and  course  changed  at  that  point  fromN.  89* 
S'El  toN.  89*  ^'E." 

In  each  Instance  it  will  be  seen  that  the  Hen- 
dersbott  courses  are  changed  at  tbe  Sullivan 
mile  points.  Tbe  decree  of  your  honorable 
court  made  January  8. 1851,  declared  that  the 
line  should  be  direct  between  each  Heodersbolt 
mile  point,  and  it  Is  evident  that  the  actual 
courses  between  the  points  referred  to  above 
are  not  in  accordance  with  tbe  recorded 
courses.  It  was  found  by  reference  to  our 
baae  line  in  all  casee  where  the  Add  notes 
show  a  straight  line  between  such  pointo  that 
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when  tbe  distance  recorded  aa  a  straight  tine 
was  2or  more  miles  the  line  Is  actually  a  curve. 
Tbe  ordinates  measured  from  tbe  base  Hoe  do 
not  show  any  regular  rate  of  curvature,  and 
the  curves  themselves  swing  to  the  south  and 
then  to  the  north,  tbe  base  line  croaslog  the 
boundary  line  three  times  in  20  miles.  The 
ereatest  distance  of  base  line  from  boundary 
line  is  at  the  OOth  mlle  point,  which  Is  about 
347  feet  north  of  base.  The  46th-mlle  point  ia 
180  feet  south  and  the  eoth-mlte  point  1B8  feet 
aouth  of  base; 

It  ia  dllBcuU  to  accoant  for  the  dlscrepanclei 
found  betweoi  tbe  reewded  line  as  shown  in 
Hendershott's  notes  and  thellne  actually  found. 
It  is  quite  posalble  that  the  irregulariUes  either 
grew  oat  the  Inaccuracy  of  tlte  solar  com- 
pass used  on  the  survey,  or  an  Inaccurate  me 
of  the  iDStrument  Uaelt 

We  were  snrprised  at  the  fteOlty  with  whl^ 
tbe  Sullivan  line  oonld  at  the  time  of  our  sur- 
vey be  traced  for  considerable  distances  along 
tbe  90  mites  of  Une  included  In  our  operations, 
or  81  mile  p(AaU  from  the  40th  to  tbe  60tb. 
inclusive,  SuHIvan  had  witness  trees  for  10. 
Some  of  these  witness  treesc^n  now  be  found, 
and  also  well-defined  Hne  trees  mentioDed  by 
him.  On  Hendershott's  line  only  8  mile  polnia 
oat  of  the  21  referred  to  were  witnessed  by 
trees.  Had  thecareshown  bySulUvan  In  mark* 
ing  his  line  been  exercised  by  Hendershott 
and  Minor  the  line  of  the  latter  would  have 
been  much  more  fully 'aadsatlsfactorllyf  131 
defined.  Tbe  hurried  manner  In  which  the 
work  of  the  Hendershott  sorvev  was  performed 
(101  miles  of  relocation.  In  adalUon  to  random 
lines  having  been  accomplished  In  thirty  days) 
may  In  some  measure  account  for  the  great 
lack  of  witness  trees  and  other  evidences  neces- 
sary for  an  actual  location  of  the  boundary 
Hoe  of  1850.  We  are  IncHned  to  the  opinion 
that,  so  far  as  regards  the  80  miles  mentioned, 
the  Sullivan  line  cao  be  as  readily  relocated  ai 
can  the  Hendershott  line, 

The  decree  of  your  honorable  court  re- 
quires  that  the  line  relocated  by  us  shall  be 
marked  with  durable  monuments.  Twenty- 
one  nUle  points  included  In  the  line  relocated, 
being  from  the  40th  to  the  60tb  mile  inclusive, 
are  now  marked  as  required,  Tbe  40th,  SOtb, 
and  60th  miles  ere  marked  with  the  cast-iron 
monuments  originally  placed  by  Hendershott 
and  Minor,  In  1850.  Mile  points  Intermediate 
are  marked  wHb  stone  monuments.  These  are 
of  tbe  best  quality  of  Missouri  red  granite,  are 
12  Inches  square,  and  from  6'  3'  to  6'  6'  in 
len);tb.  Tbe  stones  stand  3'  above  ground 
(this  portion  being  hammer- dressed)  and  are 
well  flnlshed  in  every  particular.  On  the  north 
side  of  eadh  stone  is  plainly  cat  the  word 
Iowa,"  on  the  south  side  tbe  word  "Missouri,'* 
on  tbe  east  side  the  words  "State  line,"  and  on 
tbe  west  side  the  figures  denoting  the  number 
of  the  mile  point. 

Tbe  Iron  monuments  were  reset  so  as  to  show 
about  18  Inches  above  ground.  Tbe  granite 
monuments  were  set  with  great  care,  their 
apices  being  exactly  on  the  Tine.  They  were 
welt  rammed  when  placed  In  the  ground  and 
will  need  no  witnm  trees.  Their  weight  av* 
erages  1,060  pounds  each,  and  we  think  they 
can  safely  iMpronounced  botlt  durable  and 
permanent.  Tno  amount  paid  for  them  in- 
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«lades  all  frefffbt  ehuget  and  expenKa  of  de- 
livery aod  HtUng. 

Attached  hereto  (Appendix  B)  U  a  Btate- 
ment  of  the  expenses  consequent  apon  the  re- 
location and  marking  that  portion  of  the 
boundai7  Hoe  between  the  40Ui  and  60th  mile 
points,  which  statement  is  respectfully  sub- 
mitted for  the  af^Ion  of  your  honorable  body. 

Attached  hereto  (Appeodix  C)  Is  a  photo- 
1321eraph  of  *the  section  of  the  oak  tree  ex- 
amined and  reported  on  by  Prof.  HcBrlde. 
Jamos  Harding,  Comm'rfor  Hissotiri, 
Peter  A.  Dey,  Comm'r  for  Iowa, 
Dwtffht  G.  Morgan,  of  lUlaoli. 
Chicago^  111.  Bep.  18, 1896. 

Appendix  A. 
n.  8.  Coast  and  Geodetic  Survey. 

SaUaa,  KaoBas,  June  30,  1896. 
Qen.  James  Harding.  Hod.  Peter  A.  Dey, 

Dwight  0.  Horgao,  Esq.,  Commlsslonera  In 

Uie  matter  of  the  boundary  line  between  the 

states  of  Missouri  aod  Iowa. 
'  Dear  Sirs:  I  have  the  honor  to  submit  the 
following  report  upon  the  operations  con- 
ducted under  my  direction  for  the  purpose  of 
enabling  you  to  locate  and  mark  by  "durable 
monuments,"  as  required  by  the  decree  of  the 
Supreme  Court  of  the  United  Stales  dated  Feb* 
ruary  8, 1896,  that  portion  of  the  boundary 
line  between  the  slates  of  Missouri  and  Iowa 
which  lies  between  the  40th  and  60th  mile 
posts  east  of  the  old  northwest  corner  of  Mis- 
souri, as  marked  In  1850  by  H.  B.  Hender- 
sboit  and  W.  O.  Minor,  commissioners. 

It  appears  unnecessary  for  me  to  make  any 
mention  in  this  report  of  the  antecedent  cir- 
cumstances leading  up  to  this  survey,  as  you 
are  well  acquaiotra  with  them,  and  will,  no 
doubt,  take  occasion  to  allude  to  them  In  your 
own  report  to  the  Supreme  Court. 

I  therefore  pass  at  once  to  my  own  work. 

Tour  board  havtnff  applied toOeneralW.  W. 
Duffleld,  superintendent  of  the  United  States 
Coast  and  Geodt  Uc  Survey,  for  the  detail  of  an 
offlco-  to  make  the  necessary  surveys,  I  was  se- 
lected for  that  duty,  and  Br.  A.  L.  Baldwin, 
also  of  the  Coast  and  QeodeUc  Survey,  was 
assigned  to  the  party  as  assistant  observer. 

In  compliance  with  the  request  of  your 
board,  received  through  Mr.  Morgan,  we  met 
188]  you  on  April  8, 1896,  at  Davla  •City, 
bwa.  A  preliminary  inspection  of  the  west- 
em  portion  of  the  field  of  work  was  made  on 
thatday  and  the  organization  of  the  party  was 
completed  by  engnging  laborers  and  teams. 

On  the  following  day  the  whole  party  was 
transferred  to  the  village  of  Pleasanton,  Iowa, 
that  place  being  centrally  located  for  the  west- 
em  half  of  the  work,  as  It  is  directly  on  the 
boundary  and  Just  east  of  the46ib-mlle  post. 

A  partial  examination  of  the  line,  as  iden- 
tified by  more  or  less  reliable  traditions  cur- 
rent in  its  neighborhood,  made  It  evident  that 
its  course  in  many  places  deviated  widely  from 
the  description  given  in  the  field  notes  attached 
to  the  report  of  the  former  commission.  Mia- 
9ouH  V.  Iowa,  01  U.  8. 10  How.  1  [18: 808]. 

Not  only  do  the  bearings  differ  from  Uiose 
recorded  in  that  report,  but  portions  of  the 
line  which  are  there  called  straight  were  found 
to  be  eurved  or  composed  of  broken  lines. 

Under  these  o(mditloni  U  seemed  Inexpedi- 
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ent  to  attempt  to  reproduce  upon  the  grouai 
the  courses  and  disttinces  of  the  former  survey. 

Such  an  attempt  would  undoubtedly  have 
led  to  serious  confusion,  and  would  have  fur- 
nished little  information  of  real  Talue,  whll* 
the  labor  of  making  the  neoe«uy  coneetkHw 
would  have  been  ezcesdve. 

In  place  of  that  undealrable  plan  I  adopted, 
with  your  approval,  the  method  of  measuring 
a  base  line  straight  across  the  country  for  the 
20  mites  to  be  surveyed. 

All  of  the  old  points  which  were  recovered 
and  all  new  points  which  it  became  necessary 
to  locate  npon  the  ground  were  directly  re- 
ferred to  the  base  Uoe,  which,  from  a  mathe- 
matical point  of  view,  la  the  axis  of  absdsM 
In  a  system  of  rectangular  co-ordinates. 

It  seems  scarcely  necessary  to  menlJon  the 
advantages  which  this  method  affords  in  point 
of  simplicity  aod  accuracy  of  work,  but  it  may 
do  no  harm  to  allude  very  briefly  to  a  few  M 
them. 

Thus  the  retative  poaitlODB  and  bearlnga  of 

different  portions  of  the  boundary  can  be 
readily  found  with  far  greater  precision  than 
would  otherwise  be  easily  practicable. 

Moreover,  In  this  system  of  work  each  poini 
of  the  'boundary  Is  fixed  independently  [134 
of  emr  other  point,  alt bdngdlrectlyrnerred 
to  the  Mae  line.  This  characteristic  pwmitt 
any  desired  local  correction  to  be  made  at  aoy 
point  without  Dcoessarity  affecting  polota  ou 
either  side,  a  feature  which  I  consider  very  ra* 
sentlal  In  work  of  this  character.  The  base  Una 
was  so  selected  as  to  lie  along  the  general  direc- 
tion of  the  boundary,  which  in  ^ict  crosses  it 
three  times,  11  of  the  81  monuments  being 
north  of  the  base  and  the  other  10  south  of  IL 

This  statement  well  Illustrates  both  the 
Irregularity  of  the  boundary  and  the  fact  that 
the  base  line  Is  veiy  oluse  to  the  general  direc- 
tion of  the  line. 

Another  Important  consideration  in  the  selec- 
tion of  the  base  line  was  to  make-  it  pasa 
through  the  towns  of  Pleasulonand  Ltoeville 
without  meeting  obstmcUms  and  without 
damaging  private  property. 

This  was  successfully  accomplished,  and  In 
the  whole  course  of  the  line  remarkably  little 
tree  cutting  was  needful.  The  base  line  was 
ranged  out  with  an  8-inch  theodolite,  the  stand- 
ards of  which  wtfehlEh  enough  to  permit  the 
telescope  to  transil.  The  telescope  was  of  ex- 
cellent quality  and  was  provided  with  an  eye- 
piece micrometer,  by  means  of  which  slight 
deviations  from  the  straight  line  could  be 
measured  and  corrected. 

As  the  work  of  locating  the  base  line  ad- 
vanced eastward  the  party  was  moved  to  Line- 
ville,  Iowa,  which  town  u  Mtuated  Just  north 
of  the  boundary  line  and  between  the  56lfa  and 
67tb  mile  posts,  and  thenceforward  operations 
were  conducted  from  either  Lioeville  or  Plear 
santon,  as  was  fotind  more  eonvenlent  from 
lime  to  time. 

As  soon  as  the  line  was  opened,  and  even 
before  the  final  adjustment  of  its  eastern  tei^ 
minus,  the  linear  measurement  was  begun  by 
Mr.  Baldwin,  with  the  assistance  of  the  oom- 
mlssionera,  working  westward  from  the  east 
end  of  the  base,  near  the  60-mile  monument. 

When  about  61  miles  had  been  so  measured 
I  was  ready  to  take  penmil  charge  of  the 
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uieasurement,  and  besui  at  the  west  end  of 
the  base,  near  theM  mlle  naoQument,  working 
theoce  eastward  to  a  junclion  with  the  line 
above  mentioned. 

13ft]  *Tbe  system  of  measuremeot  employed 
was  tliat  ordiiwrlly  used  in  the  coast  and  geo- 
detic surrey  for  direct  measum  not  requlnug 
the  base  apparatus. 

A  narrow  steel  tape,  35  meters  In  length  be- 
tween end  marks,  was  stretched  under  a  ten- 
sion  of  10  kilogrammes,  as  Indicated  by  a 
spring  balance  attached  to  one  end  of  the  tape. 
The  succesaive  tape-lengths  were  marked  on 
■takes  driven  Into  the  gronod. 

As  the  tape  oecesaarily  follows  very  closely 
the  inclination  of  the  grouud.the  horizontal  dis* 
tance  will  be  less  than  the  measured  distance, 
and  the  correction  for  slope  must  be  com- 
puted for  each  tape  length,  the  difference  of 
height  iKlween  the  ends  being  determined  by 
spiBt-leTel.  The  Tery  irregular  profile  of  tbU 
line  made  these  differences  of  height  unusu- 
ally great,  and  correapondtogly  Increased  the 
amount  of  correction. 

A  small  correction  for  catenary  la  also 
necesBary  when  the  tape  swings  clear  of  the 

Eound.  the  "sag"  of  the  tape  aliglitly  decreas- 
g  the  distance  between  its  ends.  Further, 
as  all  metallic  measures  vary  In  length  with 
changes  of  temperature,  it  is  necessary  to  ap- 
ply a  correction  for  sitch  variations,  the  length 
of  the  tape  being  known  at  the  temperature  of 
xero,  centigrade. 

Temperatures  were  accordingly  noted  at 
frequent  intervals,  usually  at  every  fourth 
tape. 

The  direct  measurement  was  completed  on 
May  8tfa,  although  the  eastern  part  of  the  line 
had  still  to  be  levelled. 

The  computations  were  at  once  taken  In 
hand  and  the  resulting  distances  were  fur- 
nished you  as  rapidly  as  possible. 

Tlieae  results,  for  present  purposes  and  as 
compared  with  ordinary  measures,  may  be 
considered  pracikally  exact,and  they  show  that 
the  chain  used  by  the  surveyors  of  1860  was 
too  long,  probably  from  the  combined  effects 
of  abrasion  and  of  high  temperature. 

The  distancea  between  such  of  the  old  points 
■8  were  recovered  are  nearly  always  too  great. 
The  ratio  of  excess  Is  not  constant,  as,  Indeed, 
would  hardly  be  expected,  but  shows  a  ten- 
drncy  to  increase  In  going  from  west  to  east. 

A  marked  exception  to  this  rule  of  excess  tn 
Hiftiance  is  found  In  the  53d  mite.  The  eastern 
136]eod  of  this  mile  *was  not  recovered,  but 
was  found  with  reasonable  certainty  from 
various  considerations,  while  the  reputed  point 
at  tbe  western  end  was  recovered,  ^e  mile 
so  determined  ia  noticeably  lees  than  a  statute 
mite.  The  western  part  of  this  mile  traverses 
a  very  steep,  rough,  and  wooded  country, while 
its  easiero  part  crossed  the  Weldon  river  three 
times  in  1850. 

These  natural  difficulties  in  the  way  of  ac- 
curate measurement  probably  caused  tbe  short- 
age In  this  particular  mile. 

In  my  own  work  I  found  it  desirable  to 
avoid  the  direct  measurement  of  this  mile, 
which  is  even  more  unfavorable  now  than  in 
18S0,the  Weldon  having  chansed  it  s  course  suf- 
ficiently to  cross  the  base  line  Qve  times  at 
present. 

For  this  purpose  a  branch  base  about  f  of  1 


mile  In  lengtii  was  measured  on  the  flat  ground 
east  of  the  Weldon,  and  the  distance  across  the 
broken  section  was  then  obtained  with  great 
precision  by  triangulation.  The  distances 
across  the  Grand  river  and  Little  river  were 
also  obtained  by  triangulatioS. 

Whenever  in  tbe  course  of  the  measurement 
we  passed  apointwblcfa  It  was  desirable  to  refer 
to  the  base  line,  tbe  point  at  which  its  rectan- 
gular ordinate  met  tbe  base  line  was  noted 
and  the  length  of  tbe  ordinate  itself  was  mea- 
sured. The  relative  positions  of  these  various 
polnta  thus  became  known,  Including  not  only 
snch  of  the  mile  polnta  aa  could  be  Mentified, 
but  also  numerous  objects  commonly  reputed 
to  mark  the  boundary,  aa  fencei,  trees,  atones, 
etc. 

As  far  as  possible  in  connection  with  the 
measurement,  notes  were  made  to  provide  ma- 
terial for  a  topographic  sketch  of  the  atrip  ot 
country  traversed  by  the  boundary. 

Aa  stated  above,  the  measurement  was  com- 
pleted on  Hay  8th.  As  rapidly  as  tbe  reduc- 
tions were  computed  tbe  places  for  the  mile 
stones  were  marked  on  the  ground  from  the 
<Oth  to  the  49th. 

The  weather,  which  up  to  that  time  had  been 
generally  favorable,  now  became  very  wet. 
The  frequent  and  heavy  nlua  seriously  inters 
fered  with  the  work,  and  rendered  progress 
acroas  tbe  country  very  slow,  the  roaas  wing 
nearly  Impassable  and  tbe  fords  quite  so.  On 
May  18th  the  exigencies  of  tbe  regular  work 
of  coast  and  geodetic survey*compelled[]37 
thedetachmentof  Mr.  A.  L.  Baldwin,  who  had 
rendered  energ^o  and  effldent  aseistance  in 
the  work. 

On  tbe  same  day  I  moved  from  Pleasanton 
to  Llneville  to  resume  work  on  the  eastern 

rart  of  the  line.  In  tbe  intervals  between  rains 
completed  the  levels,  and,  after  computing 
the  distances,  marked  the  places  for  tbe  mile 
posts,  a  work  In  regard  to  which  further  de> 
t^ls  will  be  given.  The  topographic  notes 
were  also  completed. 

In  order  to  furnish  as  much  information  aa 
possible  in  regard  to  this  portion  of  tbe 
boundary  line,  observations  for  tbe  approxi- 
mate determination  of  the  latitude  and  longi- 
tude and  the  astronomical  azimuth  or  bearing 
of  the  base  line  were  nude  at  Pleasanton  and 
at  Llneville. 

Bad  weather  Interfered  with  tbe  observa- 
tlons-at  Pleasanton,  and  at  Llneville  the  lack 
of  time  and  unfavorable  local  conditions  some- 
what affected  the  precision  of  the  results, 
which  answer,  however,  the  purpose  desired. 
Latitude  and  azimuUi  were  obtained  by  obser- 
vations on  Poluls  (a  Ursn  Hlnoris)  with  the 
theodolite.  Time  was  obtained  by  sextant  ob- 
servations of  the  sun,  uslns  a  mercurial  horizon 
and  the  method  of  equal  utltudee.  For  longi- 
tude tbe  local  time  was  compared  with  the 
railroad  telegraphic  time  signals.  It  remains 
for  me  only  to  state  briefly  the  old  points 
which  were  recovered  and  the  conditions 
which,  under  jyour  decisions,  governed  the 
location  of  those  points  whiw  were  not 
ideniiSed  by  local  marks. 

The  40tb,  the  50th,  and  the  60th  mile  poinu 
were  found  marked  by  tbe  Iron  monuments 
placeO  there  by  commissioners  Hendershott 
and  Minor  in  1860.  There  waa  some  dispute 
aa  to  whether  No.  60  was  la  Its  original  poai- 
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tioB  or  not,  but  the  weight  of  evldeace  tod  the 
oonllnuiiy  of  the  tradiliooBl  Itoeon  either  side 
of  it  indicated  pretty  cooclusively  that  it  had 
never  been  dlBturbed. 

The  reaalDing  points  were  originally  marked 
t^st^e^  sometimes  wltuened. 

Ko.  43.  while  not  directly  Identifled  by 
marks,  was  satisfactorily  recovered  by  means 
of  a  "line  tree"  4  cbaios  W.  and  by  topo- 
graphical notes  at  crossing  of  Grand  riTer,  as 
sbowQ  in  original  record. 
138]  *No.  44  was  restored  by  measurement 
from  the  two  wiuwsi  trees,  the  dec^riog 
■tumps  of  both  of  which  wen  found. 

No.  49  was  also  Identified  by  the  stumps  of 
both  witness  trees. 

No.  61  was  marked  by  a  "mound  and  pit," 
which  ban  been  accepted  for  yean  as  the  true 
marks. 

Nou  M  ma  mailed  hj  a  stone,  and  ms 
further  Identified  by  one  witness  tree. 

No.  S8  was  recovered  by  traces  of  tbestakes 
Id  addition  to  the  remains  of  the  witness  tree, 
and  the  point  established  by  J.  C.  Snlllvan  Id 
1816  was  also  found  a  little  further  east,  and 
also  the  stump  of  an  elm  tree,  noted  as  a  "line 
tree"  in  both  Sullivan  and  Henderabott  notes, 
being  4.10  cbaios  W.  of  Henderahott's  68th- 
mlle  point.  The  remaining  points  were  lo- 
cated in  the  following  manner: 

No.  41  was  placed  midway  on  Una  between 
40and  42. 

No.  48  was  so  placed  as  to  preserve  the 
relalions  with  42  and  44  required  by  the  field 
notes  of  1860,  and  after  being  so  located  was 
found  to  agree  with  the  stump  of  the  witness 
tree  on  the  Iowa  side  of  the  line. 

No.  45  was  placed  In  the  middle  of  the  street 
boundiQf;  PleaMinton  on  the  south,  which 
middle  line  is  shown  as  the  boundary  on  the 
official  plat  of  the  town,OD  file  at  the  county 
seat,  and  at  the  proper  distance  along  tlie  line 
averaging  to  the  40th  mite. 

No.  46  was  similarly  located  on  the  line  pass- 
log  frnm  45  through  a  stone  poluteJ  out  by 
tradition  as  marking  the  line. 

No.  4?  was  placed  at  the  proper  distance  on 
a  line  drawn  straight  from  40  westward 
tbrouRh  a  witnessed  section  comer  between  47 
and  48. 

No.  48  was  placed  on  theaame  line  midway 
betneen  47  and  4B. 

No.  BS  was  located  at  t  point  west  of  the 
pond  or  lake  In  the  W<  Idon  bottom  agreeing 
with  the  topographic  description  given  by  the 
former  commissioners  and  on  a  lioe  agreeing 
ascloselv  as  possible  with  all  of  the  apparently 
authentic  traces  of  the  line  surveyed  in  1850. 

No.  58  was  placed  a  mile  west  of  64  on  the 
straight  Hoe  between  68  and  64. 
1301  "No.  65  was  placed  a  mile  east  of  64 
on  the  eitensinn  of  the  line  drawn  from  64 
through  a  witnessed  stone  at  the  corner  com- 
mon to  Wayne  and  Decatur  couuties,  Iowa. 

Nos.  66  »od57  wereplaced  at  miledislanccs 
on  the  strnigbt  line  drawn  from  65  through  an 
Iron  pin  st  the  southwest  comer  of  the  streets 
surrounding  the  public  square  at  LlnevUle, 
which  pio  was  universally  accepted  as  a  point 
marking  the  boundary.  Unsuccessful  search 
was  also  made  for  the  remains  of  a  wooden 
post  which  formerly  stood  a  little  further 


No.  60  WM  placed  midway  between  68  and 


60.  in  the  manner  required  by  the  field  notes  ot 
1850. 

While  this  work  was  in  progress  many  oi 
the  Inhabitants  along  the  line  asked  that  ad 
dltional  points,  intermediate  between  the  mile 
points,  might  be  furnished  them,  and  with 
your  approval  this  was  done. 

In  accordance  with  the  decree  of  thn 
Supreme  Court  dated  January  8,  1851,  such 

Klnts  were  always  placed  on  the  straight  line 
tween  the  adjacent  mile  posts.  The  final 
observations  were  made  on  the  afternoon  of 
June  13th,  and  the  Instruments  were  then 
mcked,  ud  an  tfw  16th  were  shipped  to 
Washlogton. 

I  left  Linevllle  tm  June  16tb,  also,  to  r» 
sume  my  regular  duties  in  the  coast  aad 
geodetic  survey. 

In  closing  this  report  permit  me  to  express 
my  appreciation  of  the  uniform  courtesy  and 
consideration  shown  my  assistant  and  myeell 
by  all  themembetsofthe  commission,  and  mj 
hope  that  our  earnest  labors  in  this  interestlns 
work  liave  proved  satisfactory  In  methods  ana 
results,  and  that  tbey  may  be  instrumental  li 
permanently  settling  this  controversy. 

The  appended  pages  give  In  summarized  fom 
the  results  of  the  observations  and  measure 
meets,  aa  well  fti  the  msthematical  formula 
employed.         Respectfully  submitted. 

W.  C.  HODOKIKS, 

Assistant,  Coastand  Geodetic  Survey,  Chief  Oi 
Party. 

Afpbrdix  a* 

The  following  table  gives  the  besriogs  an« 
difttsnces  between  the  successive  mile  posts  ol 
the  Missouri-Iowa  boundary  *from  the  [  1 4C) 
40tb  to  the  60tb  mlleeait  of  the  Initial  point  at 
the  said  mile  posts  were  relocated  and  markeil 
by  James  Haroing.  Peter  A.  Dey,  and  Dwighi 
C.  IMorean,  commissioners,  fn  18S6, 

The  distances  are  given  to  the  oenrest  tenth 
of  a  metre  and  to  the  nearest  half  foot,  and  the 
bearings  or  azimuths  to  the  nearest  quarte- 
mlnute. 

The  azimuth  is  reckoned  from  the  south 
point  as  zero  In  the  rtirectioo  of  the  west,  onrtb , 
and  east  successively— s.,  00'  means  dnr 
west,  070*  due  east,  etc. 

The  convergence  of  the  meridians  is  44i 
seconds  for  each  mtle.  The  bearings  goinD 
west,  or  back  azimuths,  are  therefore  in  each 
case  three  fourths  of  a  minute  greater  than  tbr 
easteni  or  direct  azlmntlia. 


HOe.    Ailmntb  Daokaslmotli.  Dfstanoe. 


60  60] 
80  ft3<^ 

8»  U 


Metren. 
1.S10.1 
l.fllO.1 
1.S10.1 

i.ecn.8 

1.S1A.7 
1.01O.S 

i.eiai 

1,S10.1 
1.812.T 
1.«IS.8 

i,m3 
i.aM.1 

I.SIM 
1.S1I.8 
IfillA 
1.S11.5 
1.912.0 

i.siaj 

M1&8 
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*Offtetg from  Bane  Line. 
H. 


Mon*t 

No.  40, 
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JVofa  m  Jlls(hi0<i;0n  and  .fisntJd  ef  the  AMtro- 
nomieat  Obmrtatim$  at  Linevilu,  lotea. 

For  latitude  the  observed  altitudes  of  Polaris 
were  reduced  by  the  method  and  table  given 
on  page  034  of  the  American  E[Aeineris»  with 
the  result: 

ApproxlnMte  laUtude-40'  H'A 


CompaHsoDs  of  locnlmean  time,  obtained  by 
sextant  observations  of  the  suu,  with  rallroiid 
time  signals,  gave  the  following  result: 

Approximate  longitude  (W.  of  Oreenvlcbj-SS' 
SB'. 

For  aefmutb  the  observations  of  Polaris  were 
reduced     the  formula 

Bint 

tan  4  

cofl^tanb — Bin  4  cos  t 
Id  which  the  letters  have  Um  following  signiH- 
catioDs: 

tbe  aitmuth   of  the  star  at  the  instant  of  obser- 
vation 

t~  ttaehouranole     **  "  " 

i—  the  deotlDation    "  "  ** 

«—  the  latitude  of  the  place. 

Besulthv  aalmuth  of  base  line  -  8B"  21'  tf '  east 
of  nortli. 

These  lesulta  transferred  to  the  monuments 
at  each  end  ot  this  20-mIle  section  give  Uie 
following: 

Lat.  Lonff.  Aslrauth. 
«40-milflmon't..40'84'.4  98"  61'  2aB«  14' 49'ii42 
OO-mile  mont  40  S4 .8  98  28     89  9  40 

theaxloiuth  at  each  point  bednv  the  bearing  of  the 
Btralcbtiine  Joinloff  the  two  pomts. 


(One  third  natural  slse.) 


Photograph  of  a  section  of  the  oak  tree  at  the  SSd-mlle  pdnt,  sapposed  to  ba  wttnesi  tree  in 
ttaelowa-Husouri  Ixnindary.   The  dark  line  indicates  the  rize  of  the  stem  fifty  years  aga 


143] 


"Appkkdix  B. 


Account  of  expenses  incident  to  the  relocation 
and  remarking  the  boondaiy  line  between  the 

165  U.  8. 


states  of  Missouri  and  Iowa  from  the  40tb  to 
'  the  60th  mile  point,  under  decree  of  the  Sn- 

Sreme  Court  of  the  United  States,  February 
.  1896. 
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Oct.  Txaif, 


Par  of  eqgtneen: 
W.  a  Hodftkins  fir.  8.  G«odetle 

Burrer  Corpii)T4  daysf^ $6.00.. $330  00 
A.  L.  Baldwin  i  D.  8,  Qeodeilo  8ur- 

vey  Corpai  11  days  ® J6.00  SOB  00 

Transpo nation  from  waghlnjiton, 

D.  C.   17  75 

**         to  Satlna,  KaiiiBi    41 14 
Freffrbt  on  Instrumanta  ntumed 
to  Washington „„..  .........     8  38 

  7t»a 

Par  otone  aMiMailt  (I4dil7lO  |KJO)and 

laboren  .TT:......   190  80 

SuhalBtenoeofpsitleiln  fletd  421  75 

Hire  of  teams  wid  drlrem  and  feed  for 

teems  ;     812  SS 

Paid  for  eighteen  yranlte  monuments  lo 

place   9ES  00 

Htsoellaneoua  ezpensea  paid  (telegramti. 

township  plats,  signal  materials.  olerlcBl 

work  and  typewriting,  repairs  oit  lDStru> 

meats.  Biniiise,eto.,etc.)..'.   171  flO 

AdTertising.  Missouri  and  Iowa   188  80 

Commiulonera: 

James  Harding  oomra.  for  Uls- 
BOurl,78dars9Sl(i.0U   780  00 

Jamee   Harding,  ttavellnff  ex- 
penses un  66 

  m  05 

Peter  A.  Dey.  comm.  for  Iowa,  00 

days  9 110.00  eoo  00 

Peter  A.  Der,  traveling  expenses...  188  4T 

  ni  47 

Dwlffbt(XlIorgan.oomm.  48  days® 

5ia00   480  00 

*           *•     travAllng  expen- 
ses  188  88 

  611883 

Ototal  $5jeTBisa 

144]  *ADd  it  la  ordered,  adjudged,  and  de- 
creed that  the  boundary  line  between  said  states 
of  Missouri  and  Iowa  m  controversy  lieielii  be, 
and  It  is  hereby,  established  and  deckred  to  be 
as  (leliDeated  and  set  forth  in  said  report 

It  is  further  ordered,  adjudged,  and  decreed 
that  the  rompeofiatlon  and  expenses  of  the 
commissioners  and  expenditures  alteodaat 
upon  the  dis<;barge  of  theirdutfes  be.  and  they 
are  hereby,  allowed  at  the  sum  of  five  thousand, 
two  hundred  and  seventy-three  dollars  and 
flfty-six  cenu  ($6,278.66),  in  accordance  with 
their  report  as  cooflrmed  as  aforesaid,  and  that 
said  charges  and  expenses  with  the  costa  of  tbis 
tnitto  be  taxed  be  equally  divided  between  the 
parties  hereto. 

Aud  it  is  further  ordered,  adjudged,  and  de- 
creed that  the  clerk  of  this  court  forthwith 
traosmit  to  the  chief  magistratesof  the  states  of 
Missouri  and  Iowa  copies  of  this  decree,  duly 
authenticated  under  the  seal  of  this  ooait 


BEBNHARD  HUSSUAN,  F^.  inBrr., 
e. 

WILLIAM  H.  DURHAM. 

(See  B.  a  Reporters  ed.  144.160.) 

Federal  guaUon—priviti/  ieiueen  etaimanU  of 
lawt—Htte  under  patent~priBilj/^-Uu  safes. 

L  A  siste  dedsira  that  an  eqattable  tltla  ^ipar> 


ently  oonveyed  br  prooeedtngs  tn  the  Vnlted 
States  Land  Offloe  was  of  no  efteot,  and  tax  titles 
based  thereon  of  no  vaUdltr.  denies  a  rlgkt 

claimed  underautborlt;  of  the  TTnited  States,  and 
presents  a  Federal  question. 

&  Under  the  tax  law  of  Iowa  there  Is  do  privi^ 
between  the  holder  of  the  fee  sod  onewtio  claims 
a  taxtltle  upon  the  laad. 

S.  The  legal  title  created  br  the  issue  of  a  patent 
for  publlo  lands  relates  back  oolf  to  the  paj- 
mene  of  the  money  therefor,  and  not  to  the  time 
when  the  certificate  of  locstton  was  Issued. 

4  Wbereooe  has  dealt  with  the  frovemment  on  the 
assnmptton  that  a  departmental  adjudication 
was  binding,  another  not  in  privltr  with  the 
former  cannot  challenge  bis  acceptance  of  that 
adjudication. 

0.  While  the  title  remains  lo  the  govennnent. 
public  lands  are  not  subject  to  state  taxatkm, 
and  tax  sales  and  tax  deeds  thereof  are  void;  and 
one  Mbaeqnently  acquiring  title  Iberelo  can  ood- 
test  their  validity. 

[No.  66.] 

Arffved  and  Submitted  January  S,  iA07.  De- 
cided January  18,  2897. 

IN  ERKOH  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  Jut^^ent  of  that 
Court  affirming  a  decree  of  the  District  Court 
of  Carroll  County,  Iowa,  in  favor  of  William 
H.  Durham,  plaintiff,  against  Bemhsrd  Huss- 
man.  defendant,  quieting  the  title  of  the  plain- 
tiff as  agaiost  the  defendant  to  cerlain  land. 
There  was  also  a  motion  to  dismiss. 
See  same'  case  below,  68  Iowa,  20. 

Statement  by  Mr.  Justice  Brewert 
This  case  comes  up  ou  error  to  the  supreme 
fxiurt  of  the  state  of  Iowa.  The  facta  are 
these :  On  Hay  19.  1860.  Robert  Craig  lo- 
cated bounty  land  warrant  No.  27,911,  issued 
to  William  Long  under  the  act  of  CoDgreas 
of  March  8,  185d  (10  Stat,  at  L.  701).  upon 
the  land  In  controversy,  and  obtained  from 
the  proper  land  officer  a  certificate  of  location. 
This  certificate  was  recorded  in  the  offlpe  of 
the  recorder  of  Carroll  countv,  the  county 
in  which  the  land  is  sltuaten.  No  patent 
was  issued  thereon.  On  February  1,  1604. 
the  Secretary  of  the  Interior  canceled  the 
land  warrant  under  authority  of  an  act  of 
Congress,  of  date  June  23,  1860  (12  Stat,  at 
L.  W).  This  act  provided  that  whenever 
it  should  appear  that  any  land  warrant  was 
lost  or  destroyed,  whether  the  same  had  been 
sold  or  assigned  by  the  warrantee  or  not, 
the  Secretary  of  the  Interior  rimuld  cause  a 
new  warrant  to  be  issued,  which  new  war- 
rant should  have  all  the  force  and  effect  of 
the  orlgioal.and  upon  such  action  the  origi- 
nal warrant  was  to  be  deemed  and  held  to 
be  null  and  Told,  and  any  assignment  thereof 
fraudulent :  and  further,  that  "no  patentriiall 
ever  issue  for  any  land  located  therewith, 
unless  such  presumption  of  fraud  in  the  as- 


NoTK.— ^  to  JurifdicUon  of  Federal  over  $taU 
count:  necctsttv  ^  Federal  quettion;  what  conauutet 
Federal  Questton,— see  note  to  HambUn  v.  Western 
Land  Co.  87:  ttt. 

As  to  pre-rmptfon  rfglUs.  see  note  to  TTnited  States 
V.  Fltzfterald,  10: 788. 

That  patent«/orIandmavbeaelMlibfDr/raiid,Bee 
note  to  MiUer  v.  Keir,  5: 8BL 

As  to  srrora  4n  simMiis  and  dssar^iCtoiis  topatsHCs 


for  lands.  Aoweonstrvctf.  see  note  to  Watta  v.  Und- 
ser.  8:483. 

As  to  sole  of  lands /or  taxM,- stflet  eomfiUanec  wt(^ 
•taints  Messsanb-aee  nota  to  Wflilsms  v.  Perton. 
4:818. 

As  to  wAsn  faxes  ISeoaUu  aueeKO  eanbereeovered 
baek,  see  note  to  EnUne  v.  Tao  Arodale.  2L  SL 

As  to  dfrsst  tosas.  see  note  to  Soboler  v.  Bew. 
Si  80k 

IM  U.S. 


Digitized  by  Google 


UM.  HUBSIUH 

•Ignment  be  nraoT«d  bj  due  proof  that  the 
■Bme  wfts  ezeouted  by  the  warrantee  in  ftood 
lalth  and  for  a  raluable  coulderatioa. "  The 
M  aectioaaathorizedtheSecretary  topreecribe 
146]  'each  rule*  and  reculatirai  ai  might 
be  appropriftte  for  carryi&ff  the  act  into  ef- 
fect. It  alleged  In  the  petition  filed  in 
this  caae  that  the  auignment  on  the  warrant 
purporting  to  be  that  of  Long,  the  warrantee, 
waa  a  forgery,  and  thii  allegation  was  ad- 
mitted by  the  defendant.  The  aotfoa  of 
the  Secretary  waa  taken  without,  ao  far  ai 
appean,  any  notice  to  Robert  Craig.  Noth- 
ing ms  done  eittier  In  the  local  land  office 
or  ID  the  Land  Department  at  Wasbiogton  to 
formally  cancel  the  c*rtlflcate  of  location. 
Up  to  the  year  1886  the  recorda  of  the  Land 
Department  ihowed  on  their  face  a  full 
equitable  title  paaaing  to  Robert  Oraig  by 
▼irtue  of  bti  oertlfloate  of  location  and  pay- 
ment therefor  In  a  land  warrant.  During 
theae  years  ttie  land  was  subjected  to  taza- 
ttoD  by  the  offloers  of  Carroll  county,  Iowa, 
and  waa  sold  for  nonpayment  of  tazea ;  and 
the  titles  under  such  tax  sales  passed  to 
Bemhard  Huasmao,  defendant  below. 

In  1886  William  H.  Dniham.  plaintiff 
below,  baring  obtained  oonT«yanoea  from 
Ctailg,  applied  to  the  land  department  for 
IWTB  to  purchase  the  land  upon  payment  of 
the  regular  price.     This  application  was 

Kinted  under  authority  of  rule  il  of  the 
partmeot  of  the  Interior,  published  on 
July  M,  1870.  which  reada  as  follows: 

When  a  ralid  entry  Is  withheld  from  pat- 
ent on  account  of  the  objectionable  cbaraoter 
of  the  warrant  located  thereon,  the  parties 
in  interest  may  procure  the  imuanoe  of  a 
patent  by  filing  In  the  offloe  for  the  district 
In  which  the  land  la  situated  an  acceptable 
substitute  for  the  said  warrant.  The  sulwtl- 
tution  must  be  made  in  thenameof  the  origi- 
nal locator,  and  may  consist  of  a  warrant, 
cash,  or  any  kind  of  scrip  legally  applicable 
to  the  clsH  of  lands  embraced  in  uw  entry. 

The  money,  $100,  was  paid  by  Durham  In 
1888.  and  a  patent  Issued,  of  date  October  8, 
1869,  to  Robert  Oralg,  his  heln  and  assigns. 
It  recited  n  pagrment  by  "F.  M.  Hunter, 
tnistee  for  Robwt  Cralg,^  and  was  dellTered 
to  said  truatee,  to  be  held  until  the  rights 
of  these  parties  could  be  judicially  deter- 
mined. Thereupon  Durham  commenced  this 
suit  in  the  district  court  of  Carroll  county, 
Iowa,  to  quiet  his  title  as  against  the  de- 
fendant, holding  the  tax  titles.  The  district 
1471  court  entered  *a  decree  in  his  favor, 
whlefi  was  allirmed  by  the  auprema  oonrt.  86 
lown.  SS.  ' 

Jfr.  O.  C.  OoU  for  plaintiff  in  error. 
Mem*.  C  C  Hoim*  and  Barmift  d  M6- 
OsivAoK  fw  defendant  In  emr. 

Hr.  JnitloB  Brwwar  delivered  the  opin- 
ion of  the  court : 

A  motion  to  dismiss  was  submitted  by  the 
defendant  In  error,  but  as  the  supreme  court 
of  the  BUta  held  that  the  equitable  title  ap- 
nrently  conveyed  by  the  proceedings  In  the 
United  States  Land  Office  in  185S  was  of  no 
effect,  and  the  tax  titles  based  tbaem  nf  no 
tM  U.  ft.        U.S.,  Book  41. 
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validity.  It  is  apparent  that  a  right  claimed 
under  the  authority  of  the  United  States  was 
dented,  and  therefore  this  oonrt  has  Juris- 
diction, 

On  the  merits  of  the  ease  we  remark  that 
while  It  li  undoubtedly  true  that  when  Um 
fnll  equiuble  title  has  passed  from  the  gov- 
ernment, even  prior  to  the  Issue  of  a  patent 
conveying  the  legal  title,  the  land  is  sat>< 
ject  to  state  taxation  {CarroU  v.  Safford,  44 
U.  B.  8  How.  441  [11:  871] ;  WiOuraoon  t. 
Dunean,  71  U.  S.  4  Wall.  310  [18  :  889]). 
yet,  until  such  equitable  title  has  passed 
and  while  the  land  la  still  subject  to  the 
control  of  the  government,  it  is  beyond  the 
reach  of  the  state's  power  to  tax.  Ean$aa 
P.  B.  Cb.  T.  Prtteott,  83  U.  B.  18  Wall. 
608  [81 :  8781;  Union  P.  A  O*.  v.  Me8han», 
89  IT.  8.  ta  Wall.  444  [98  :  747]  ;  Twsker  t. 
Fsrgu»o%,  89  U.  8.  88  Wall.  (07,  071  [88: 
800.  61fi] ;  Omtmi  OohnOo  Immvv.  <h.  t. 
PttMo  Cbunltf  Oomra.  90  U.  8.  809  [24  :  49M. 
Therefore  the  Talidity  of  the  tax  titles  held 
by  plaiatltr  In  error  depends  upon  the  ques- 
tion whether  the  equitable  title  to  the  land 
had  passed  from  Uie  government  to  Craig. 

We  remark,  in  the  aecmtd  place,  that  under 
such  a  tax  law  as  exists  In  Iowa  tliere  Is  no 
privity  between  the  holder  of  the  fee  and 
one  who  claims  a  tax  title  upon  the  land. 
The  latter  title  Is  not  derived  from  but  in 
antagonism  to  the  former.  The  holder  of 
the  latter  is  not  a  prlyr  In  estate  with  the 
bolder  of  the  former.  Neither  owes  any  duty 
totheother,noris*estopped  from  mak  [148 
log  any  claim  as  against  the  other.  Hsfiur  v. 
JTor/AHwiferii  Mut.  L.  Im.  Oa.  128  U.  S.  747. 
701  [01 :  800,  811]  ;  Turner  v.  amitk,  61  U. 
8.  14  Wall.  008  [20  :  784] ;  Crum  v.  Cottin$, 
98  Iowa,  411;  Burroughs.  Taxn.  840. 

Neither  can  It  be  suid  that  on  the  Issue  of 
a  patent  the  title  by  relation  always  dates  of 
the  time  when  the  oertlfloate  of  location  waa 
issued.  A  title  by  relation  extends  no  fur- 
ther baekwarda  than  to  the  Inception  of  the 
equitable  right.  If  no  equitable  right  passed 
by  the  surrender  of  the  land  warrant  and  the 
certlBcate  of  location  in  1808,  but  only  by 
the  payment  of  tlie  money  in  1886,  the  legal 
title  created  by  the  Issue  of  the  patent  has  no 
relatlcm  back  of  this  later  day.  In  other 
words,  the  United  States  doea  not  part  with 
Its  rights  until  It  has  actually  received 
payment,  and  if  by  mistake.  Inadvertence, 
or  fraud  a  oertiflcate  of  location  (which  la 
equivalent  to  a  receipt)  Is  Issued  when  in 
fact  no  consideration  has  been  received, 
no  equitable  title  is  passed  thereby ;  and  a 
conveyance  of  the  legal  title  does  not  operate 
by  relation  back  of  the  time  when  the  actual 
consideration  Is  paid.  These  views  have 
been  recognized  in  Iowa,  as  elsewhere.  Thus, 
In  RsytuM*  v.  PtymotUh  County,  00  Iowa, 
00,  It  appeared  that  certain  foreed  and  coun- 
terfeit agricultural  college  scrip  was  located 
upon  a  tract  of  land,  and  that,  after  the  la- 
sue  of  the  oertiflcate  of  locatimi  and  befon 
any  patent,  state  taxes  were  assessed  and 
levied  tliereon.  Thereafter  the  forgery  was 
discovered,  the  locator  substituted  genuina 
scrip  or  money,  and  a  patent  was  Issued. 
The  court  held  that  the  taxes  thoa  assessed 
and  levied  during  the  interval  batwea*  the 
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original  Illegal  witry  and  location  and  the 
auteeqiuDt  substitution  of  genuine  scrip  or 
money  were  Invaltd.  saying:  "In  order  to 
protect  a  title,  or  to  attain  the  ends  of  jus- 
tice, the  courts  will,  under  tbe  doctrine  of 
relation,  vhicli  is  a.  fiction  of  law,  hold  that 
a  title  began  at  the  date  of  an  entry  or  loca- 
tion upon  the  public  lands.  But  this  doc- 
trine cannot  be  InvoXed  to  burden  the  holder 
of  a  title,  and  require  htm,  In  Tlolatlon  of 
justice,  to  pay  taxes  when  he  held  neither 
the  equity  nor  title  of  the  lands. "  A  similar 
doctrine  was  announced  in  CaXdtr  ▼.  Keegan, 
80  Wis.  126.  Sevnlm  Oibaonv.  Chout€au.W 
149]U.  S.  18  Wall.  93  [20: 584],  'lo  which 
tbis'oonrt,  on  paga  101  [587],  said:  "The 
error  of  the  learned  court  consisted  In  over- 
looking the  fact  that  the  doctrine  of  relation 
la  a  fiction  ol  law  adopted  by  the  courts 
solely  for  the  purposes  of  justice,  and  is  only 
applied  for  the  security  and  protection  of 
persona  who  stand  In  some  prWity  with  the 
party  that  Initiated  proceedlnga  (or  the  land 
and  acquired  the  equluble  claim  or  right  to 
the  title.  The  defendants  In  this  case  were 
strangers  to  that  party  and  to  his  equitable 
claim,  or  equitable  title,  as  it  Is  termed, 
not  coDDcctlut;  themselves  with  It  by  any 
ralid  truQafer  from  the  original  or  any  subse- 
qUeut  holder. " 

It  is,  however,  said  by  counsel  for  plain- 
tiff In  error  that,  as  It  does  not  appear  that 
any  notice  was  given  to  Craig,  tue  finding 
of  the  Secretary  of  the  Interior  that  the  as- 
signment was  a'forgery,  and  the  order  direct- 
ing the  canci'lal  Ion,  cannot  be  regarded  as  bind- 
ing upon  Craig  or  affectlne  the  rixbls  veated 
in  hlin  by  the  surrender  oi  the  land  warrant 
»nd  the  Issuo  of  the  location  certificate.  In 
other  words,  as  In  thia  respeot  the  Secretary 
ot  the  Interior  is  a  tribunal  with  limited  and 
special  jurisdiction,  proof  of  notice  to  the  par- 
ties lut«re8ted  is  essential  to  sustain  the  valid- 
ity of  any  adjudication.  Not  questioning  the 
proposition  of  law,  aa  thus  slated,  there  are 
two  sufflcieot  answers  to  Its  applicability  to 
the  present  case;  First,  as  Craig  and  those 
alaimlug  under  blm  thereafter dealtwith  the 
covemment  upon  the  assumption  that  the  ad- 
JudlcatioD  was  binding,  one  who  Is  not  In 
privity  with  them  cannot  challenge  their  ac- 
eeptance  of  that  adjudication:  and',  secondly, 
•n  the  record  the  parties  hereto  have  admitted 
that  the  assignment  of  the  warrant  by  Long 
to  Crmlg  was  a  forgery.  Craig  therefore 
had  no  title  to  tlie  warrant,  and  this  fonnal 
surrender  by  him  of  the  Instrument  was  an 
invalid  act,  neltlier  defeating  the  title  of 
Long,  nor  releasing  the  government  from  its 
promise  to  convey  to  Lonx.  or  his  genuine 
assignee,  the  specified  num1>cr  of  acres. 
'  The  case  therefore  stands  In  this  wav : 
CbnfeMedly,  though  a  formal  certificate  of 
location  was  Issura  In  1858,  there  was  then 
In  fact  no  payment  for  the  land,  and  the  gov 
emment  received  nothing  until  1888.  Dur 
ISOJlng  these  lotervenlng  years, "whatever 
might  have  appeared  upon  the  face  of  the  rec 
ord,  the  legal  and  the  equitable  title  both  re 
BUtlned  in  the  government.  The  land  wa^ 
therefore  not  suoject  to  state  taxation.  Tax 
■ales  and  tax  deeds  issued  during  that  time 
were  void.  The  defendant  took  nothing  bj 
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coch  deeds.    No  estoppel  can  Iw  iBndced 

against  the  plaintiff.  Hla  title  datei  from 
the  time  of  pavment  in  1888.  The  defend- 
ant  does  not  nold  under  him  and  haa  no  tax 
title  arising  subsequently  thereto. 

WItb  respect  to  the  suggestion  of  ootmael 
that  It  Is  a  hardship  that  one  who  haa  changed 
wild  land  Into  a  farm  and  greatly  Improved 
It  should,  after  tlw  lapae  of  many  yeara,  ba 
deprived  of  tho  benefit  of  those 
ments  by  reason  of  an  undisclosed  defect'ln 
the  record  title.  It  Is  sufficient  to  say  that 
there  la  nothing  la  this  record  to  Indicate 
that  the  defendant  ever  made  any  Improve- 
menta  or  upended  a  dollar  otherwise  than 
in  paying  for  the  tax  title.  We  cannot,  of 
course,  take  the  Intimation  of  counsel  tn  the 
brief  as  evidence  of  a  fact  not  appearing  on 
the  record.    Further,  so  far  as  the  money 

fiaid  for  taxes  Is  concerned.  It  Is  familiar 
aw  that  a  purchaser  of  a  tax  title  takes  all 
the  chances.  There  is  no  warranty  on  the 
part  of  the  state.  Beyond  this,  the  statutea 
of  Iowa  contemplate  a  return  of  taxes  when 
it  is  disclosed  that  the  land  was  not  subject 
to  uxation.  1  McClaln's  Rev.  Stat.  1888, 
p.  858,  ft  1887.  We  aee  no  error  In  the  de- 
cision of  the  supreme  court  of  Iowa,  and  U 


GULF,  COLORADO,  ft  SANTA  F£  RAIL- 
WAY COMFANT.  F^,  in  Brr., 

«. 

W.  H.  ELLIS,  by  HU  N«xt  Friend.  H.  W. 
Ellia. 

<8s»& a  Beportert  ed.  160-188.) 


Uneonttiiutional  stoto  $tatut«—eorporatiMU*n 
pertoM—etattifieation, 

1.  A  State  etatnte  imposing  an  attoner^  fee  not 
to  exceed  tlO,  in  addition  to  ooata,  upon  tallwar 
corporations  ftmitUos  to  par  certain  olalms 
widilo  a  oerlato  tlnie  after  prosen cation,  wbtoh 
applies  to  DO  other  oorporatlona  or  tmUvtduala,  la 
uDoonstltutlDnal  as  denjrlnc  to  tbem  tha  equal 
protection  of  the  laws. 

i.  Corporations  are  persons  within  tbe  provWooa 
of  tbe  14th  Amendisent;  and  a  state  has  no 
more  power  to  deny  to  tbem  tbe  equal  protao- 
tfam  of  the  law  than  tt  haa  to  Indlvmual  dtlaana. 

8.  ClaHlflcatioQ  to  relieve  a  law  from  tbe  ebarga 
of  a  denial  of  equal  proteotlon  cannot  ba  made 
arbltiarUr,lmtmnstbe  based  upon  some  dlffar- 


JS<rrm.—AB  to  ntrmpteUve  aatuUM,  uihem  eoM, 
see  note  to  Otoe  Coaotjr  v.  Baklwla,  28:  SSL 

Vaudrin/huatjtned;  Horn  tgeeUd  by  nOrnqmut 
repeal  tf  itofaite,  sen  note  to  Ttetober  v.  Peek. 
3:108. 

Am  to  eorporationt,  wtum  deemed  ettttnu  or  per- 
son*, see  note  to  ITnlted  States  v.  Amedy,  6:  SOB. 

Am  to  cUtaenOiip  of  eorporaKona.  wiUt  nferetuo 
to  jutuateUfn  of  eourtoover  them,  see  note  to  Na- 
tional 8.8.  Oo.  v.  Tuvnian,ff:8T,  and  Hope  Ins.  Go. 
V.  Boardman.  8:  W. 

Am  to  aUorneVi'B  eompenaotton  oontlnffent  on  mw- 
rm  or /rvm  proceeds  of  mM:a  fixed  mim  or  a  per- 
cenbi0e,'piuxhaae(^Merert«ittosii<torMiM>fli  sT 
iUlgotten  bw  attonw«,-aaa  nols  to  MbHIokao  w. 
Pertn,U:BOi, 
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«noe  wtaMi  bmn  a  Imt  and  moper  relation  to 
th*  attempted  oUaslflouUoa. 

[K0..I88.] 

Pr  ERROB  to  tfae  Sapreme  Oonit  of  tbe  state 
of  Texas  to  review  the  judgment  of  that  court 
afflrmiDg  tbe  judgment  of  the  State  Court  of 
of  Civil  Appeals,  which  affirmed  tbe  jadgment 
of  tbe  state  District  Court  iu  favor  of  the  plain- 
tiff, W.  H.  Ellis,  against  the  Ouir,  Colorado, 
A  Buita  F£  Railway  Oompaoy  for  damages  for 
a  colt  killed  by  tlut  fiompaoy,  aod  for  an  at- 
torney's fee  of  $10,  undw  the  law  of  Texas  of 
April  5, 1889.  Hnenei,  and  case  nmanded  for 
farther  proceedlDgs. 
See  ume  case  below.  87  Tex.  19. 

StatettWBt  \if  Ut.  Justice  Brewan 
On  April  ft,  1889.  tbe  legislature  of  tbe 
■tate  of  Texas  passed  this  act : 

"Sec.  1.  Beitenactedby  ths  legitlatureofthe 
ttau  of  TtMu,  That  after  the  time  that  this 
act  shall  take  effect  any  person  in  this  state 
having  a  valid  bona  6de  claim  for  personal 
aervioes  rendered  or  labor  done,  or  for  dam- 
ages, or  for  overcharges  on  freight,  orclalms 
for  stock  killed  or  injured  by  the  train  of  any 
railway  company,  provided  that  such  claim 
for  stock  killed  or  injured  shall  be  presented 
to  the  agent  of  the  company  Dearest  to  the 
point  w^re  such  stock  was  killed  or  Injured, 
against  any  railway  corporation  operating  a 
railroad  in  this  state,  and  the  amount  of  such 
claim  doM  not  exceed  $50,  may  present  the 
aame.  verified  by  hlsaffldavit,  forpsymentto 
ISllsucb  corporation  by  filing  *it  with  any 
•tatioo  agent  of  sucii  corporatloo  In  any  coun- 
ty  where  suit  may  be  Instituted  fortbe  same, 
and  If,  at  the  expiration  of  thirty  days  after 
iuch  presentation,  such  claim  has  not  been 
paid  or  satisfied,,  he  may  immediately  insti- 
tute loit  thereon  In  the  proper  court ;  and  if 
he  shall  finally  establish  bis  claim,  and  ob- 
tain Judsment  for  tbe  full  amount  thereof,  as 

(iresented  for  payment  to  such  corporation 
n  such  court,  or  any  court  to  which  the  suit 
may  have  been  appealed,  he  shall  be  entitled 
to  zeoover  tbe  amount  of  such  claim  and  all 
costs  of  suit,  and  In  addition  thereto  all  rea- 
aooable  attorney's  fees,  provided  he  has  an 
attorney  employed  In  bis  case,  OQt  to  exceed 
910,  to  be  assesfted  and  awarded  by  the  court 
or  jury  trying  the  Issue.*  Bayles'sTex.  Civ. 
But.  Bupp.  p.  768,  art.  4264ta. 

On  October  9,  1890.  defendant  In  error 
oomroenoed  this  action  before  a  justice  of 
the  peace  to  reeover  |60  for  a  colt  killed 
by  the  railway  company.  Tbe  comolaint 
allend  presentation  and  nonpayment,  as  re- 
quired by  the  act,  and  demanded  $10  attor- 
ney fee.  The  company  answered  admitting 
everything  except  the  claim  for  the  attorney 
fee.  Tho  case  passed,  after  judgment  In 
favOT  of  th»  plaintiff  fw  the  amount  claimed 
and  aD  attorney  fee  of  $10,  through  the  dis- 
trict court  and  the  court  of  olvil  appeals,  to 
tbe  supreme  court  of  the  state,  by  which,  on 
May  10,  1894.  the  judRment  against  the  com- 
pany was  affirmed.  87  Tex.  19.  To  reverse 
such  judgment  tiie  company  sued  out  this 
writ  of  error, 
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R.  Co.  v.  Sllib.  UO-IM 

Mesart.  B.  D.  Kenaa  and  J.  W.  Teny 

for  plaintiff  in  error. 
No  counsel  for  defendant  in  error. 

Mr.  Justice  Breww  delivered  the  opinion 

of  the  court : 

The  single  qneation  in  this  case  is  the  con- 
stitutionaTlty  of  the  act  allowing  attorney 
fees.  The  contention  is  that  Itoperutes  to  de- 
prive the  railroad  companteaoforoperty  with- 
out *dne  process  of  law,  and  denies  to[lS8 
them  the  equal  protection  of  the  law,  in  that 
it  singles  them  out  of  all  citizens  and  ^^r- 
porations,  and  requires  them  to  pay  In  cer<.aiu 
cases  attorney  fees  to  tbe  parties  successfully 
aulng  them,  while  It  gives  to  them  no  like 
or  corresponding  benefit  Only  against  rail- 
road companies  Is  such  exaction  madc^  and 
only  In  certain  cases. 

We  have  not  been  favored  with  any  argu- 
ment or  brief  from  the  defendant  in  error. 
Doubtless  be  believed,  and  Justly,  that  noth- 
ing could  be  added  to  the  arguments  so  fully 
and  strongly  made  In  support  of  the  consti- 
tutionality of  this  law  in  ibc  respective  opin- 
ions of  tbe  two  highest  courts  of  the  state. 

Tbe  aapreme  court  of  the  state  considered 
this  statute  aa  a  whole  and  held  it  valid, 
and  as  such  It  li  presented  to  na  f rar  consid- 
eration. Considered  aa  such.  It  Is  simply  a 
statute  Imposing  a  penalty  upon  railroad 
corporations  for  a  failure  to  pay  certain  debts. 
No  Individuals  are  thus  punished,  and  no 
other  corooratlona.  The  act  aingles  out  a 
certain  class  of  debtors  and  puorshes  them 
when  for  like  delinquencies  It  punishes  no 
others.  They  are  not  treated  as  other  debtms, 
or  equally  with  other  debtors.  They  cannot 
appeal  to  the  courts  as  other  litigants  under 
like  conditions  and  with  like  protection.  If 
litigation  terminates  adversely  to  them,  they 
are  mulcted  In  the  attorneys*  fees  of  the 
successful  plaintiff ;  If  It  terminates  !■  their 
favor,  they  recover  no  attorneys'  fees.  It  la  ' 
no  sufficient  answer  to  say  that  tbey  are  pun- 
ished only  when  adjudged  to  be  In  the  wrong. 
Tbey  do  not  enter  tbe  courts  upon  equal  terms. 
They  must  pay  attorneys'  fees  if  wrong ;  they 
do  not  recover  any  if  right;  while  their  ad- 
versaries recover  if  right  and  pay  nothing  If 
wrong.  In  the  suits,  therefore,  to  which  tbey  - 
are  parties  they  are  discriminated  against, 
and  are  not  treated  as  others.  Tliey  do  not 
stand  equal  before  the  law.  Tbey  do  not 
receive  Its  equal  protection.  All  this  Is 
obvious  from  a  mere  Inspection  of  the  stat- 
ute. 

It  is  true  tbe  amount  of  the  attorney's  fee 
which  may  be  chareed  Is  small,  but  if  the 
state  has  the  power  to  thus  mulct  them  In  a 
small  amount  It  has  equal  power  to  do  so  In 
a  larger  sum.  The  matter  of  amount  does  not 
determine  tbe  questton'of  right, and  the[154 

fiarty  who  has  a  legal  right  may  insist  upon 
t.  If  only  a  shilling  be  involved.  As  well 
said  by  Mr.  Justice  Bradley  In  Bogd  v.  United 
f!tate$,  110  U.  8.  016,  089  [89  :  740.  7531  = 
"Illegitimate  and  unconstitutional  practices 
get  their  first  footing  in  that  way,  namely, 
by  .silent  approaches  and  slight  deviations 
from  legal  modes  of  procedure.  This  can 
only  be  obviated  by  adhering  to  tbe  rule  that 
oonMitutional  proriiions  for  the  security  of 
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person  sod  property  ahouM  be  Itberallj  con- 
■^ed.  A,  close  and  Ittertl  conitniotlon  de- 
prirei  them  of  haU  tlieir  efflcter,  and  leads 

to  gradual  depreciation  of  the  right,  as  If  it 
coDsiated  more  Id  sound  than  In  aubstance. 
It  Is  the  duty  of  oourta  to  he  watchful  for  the 
coDstltutioDal  rigbta  of  the  citizens  and 
againBt  any  atealthr  eQcroachmeots  thereon, 
'nieir  motto  should  be  ebata  prineipiit,^ 

While  good  faith  and  a  knowledge  of  ex- 
litlDg  conditions  on  the  part  of  a  legislature 
la  to  be  presumed,  yet  to  carry  that  presump- 
tion to  the  extent  of  always  holding  that  there 
must  be  some  undlsclosea  and  unknown  rea- 
son for  subjecting  certain  indtviduais  or  cor- 
porations to  hostile  and  discriminating  legis- 
lation Is  to  make  the  protecting  clauses  of  the 
14tb  Amendment  a  mere  rope  of  sand,  la  no 
manner  restraining  state  action. 

It  is  well  settled  that  corporations  are  per- 
sons within  the  proTistons  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United  States. 
Sania  Clara  County  v.  Southern  P.  B.  Co. 
118  U.  S.  894  [80 : 118]  ;  P^na  Ooiml.  Sit- 
e«r  Min.  A  M.  Co.  t.  Penntylnania,  185  U. 
S.  181.  189  [81 :  660.  604.  8  Inters.  Com. 
Rep.  24] :  Minauri  P.  R.  Co.  f.  Machey,  187 
V.  3.  205  [88 : 107]  ;  MinneanolU  A  St.  L.  B. 
Co.  T,  Berrick.  127  U.  S.  210  [82: 109]  ;  Jftnn- 
fapolU  A  St.  L.  R.  Co.  r.  BeeJeaith,  189  U.  S. 
36  [88  :  0851  :  OharlotU,  0.  A  A.  B.  Co.  t. 
OiUa,  143  U.  B.  886  [85:  10511;  Onitictcn 
A  L.  Tump.  Bead  Co.  r.  San^ord,  164  U. 
8.  678  [ant4,  060].  The  rights  and  securi- 
ties guaranteed  to  persons  by  that  instru- 
ment CHunot  be  disregarded  In  respect  to  these 
artificial  entities  cal^  corporations  any  more 
than  they  can  be  in  respect  to  the  indiridoala 
who  are  the  equitable  owners  of  the  property 
belonging  to  such  corporations.  A  state  has 
DO  more  power  to  deny  to  corporations  the 
equal  prutectirai  of  the  law  than  it  has  to 
indfTidual  citizens. 

155]  *But  it  is  said  that  it  Is  not  within  the 
scope  of  the  14th  Amendment  to  withhold  from 
states  the  power  of  classification,  and  that  If 
the  law  deals  alike  with  all  of  a  certain  class 
it  Is  not  obnozioua  to  the  charge  of  a  denial 
<A  equal  protectira.  While,  as  a  general 
propositlcHi,  thia  ia  undeniably  true  (Hayea 
▼.  MUtouH,  120  U.  8.  68  [80 :  0781 ;  MintmH 
P.  B.  Co.  r.  Maekey,  187  U.  8.  805  [88 : 107]  ; 
Witiitott  V,  J!fev%n,  138  U.  8.  578  [&3  :  544]  ; 
£eU'9  Qap  R.  Co.  t.  Pentuylvania,  184  V.  8. 
SSimiSmtPiMiJIeExp.  Oa.  r.  &M.  14S 
U.  8.  880  [80 :  1080.  8  Inters.  Com.  Bep. 
810]  :  Oioaa  v.  Tieman,  148  IT.  8.  667  [87 : 
609] ;  Columbua  8.  B.  Ch.  r.  WrigK  lof  U. 
8.  470  [88  :  2881  ;  MareTiant  v.  Pennmlvania 
B.  Co.  163  U.  8.  880  [88  :  7511;  St.  Louis  A 
8.  F.  B.  Co.  T.  Mathem,  165  U.  8.  1  [ante, 
p.  35t  ] )  ,yet  It  Is  equally  true  that  such  classi- 
fication cannot  be  made  arbitrarily.  The 
state  may  not  say  that  all  white  men  ahall  be 
aubjected  to  the  payment  of  the  attorneys' 
fees  of  parties  successfully  suing  them,  and 
all  black  men  not.  It  may  not  say  that  all  men 
beyond  a  certain  age  shall  be  alone  Uius  sub- 
jected, or  all  men  possessed  of  a  certain 
wealth.  These  are  distinctions  which  do 
not  famish  any  proper  basis  for  tin  at- 
tempted classification.  That  must  alwqrs 
rest  upm  sonu  diflerenoe  which  bears  a  rea- 
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sonable  and  just  relation  to  the  act  in  respect 
to  which  the  classification  is  proposed,  ud 
can  never  be  made  arbitrarily  and  without 
any  such  basis. 

As  well  said  by  Black,  J.,  Xn^tt-w.  Loam- 
it.  115  Ho.  807,  814  [31  L.  R.  A.  789].  In 
which  a  statute  making  it  a  misdemeanor 
for  any  corporation  engaged  in  manufactur- 
ing or  mining  to  issue  In  payment  of  the 
waxes  of  Its  employees  any  order,  check, 
etc.,  payable  otherwise  than  In  lawful  money 
of  the  Unlxed  States,  unless  negotiable  ana 
redeemable  at  its  face  Talue  in  cash  or  in 
goods  and  supplies  at  the  option  of  tlie  holder 
at  the  store  or  other  place  of  bufiiness  of  the 
corporation,  was  held  class  lefcislatioo  and 
Told:  " Classification  for  legislative  pur* 
poses  must  have  some  reasonable  basis  upon 
which  to  stand.  It  must  i)e  evident  that 
differences  which  would  serve  for  a  classi- 
fication for  some  purposes  furnish  no  reason 
wltaterer  for  a  classincation  for  legislative 
purposes.  Thedlfferenceswhich  will'siipport 
class  legislation  must  be  such  as  in  the  nature 
of  things  furnish  a  leasonmble  bssis  for  aep* 
ante  laws  and  *regu1atlona.  Thus,  the[15S 
legislature  may  fix  the  age  at  which  persona 
shall  tie  deemed  competent  to  contract  for 
themselves,  but  no  one  will  claim  that  com- 
petency to  contract  can  be  made  to  depend 
upon  stature  or  color  of  the  hair.  Such  a 
classifloatiOT  for  such  a  purpose  would  be 
arbitrary  and  a  piece  of  le^slatlTedespotlam, 
and  therefore  not  the  law  of  the  land." 

In  Vatuant  t.  Waddsl,  3  Yerg.  860,  270. 
Catron,  J.  (afterwarda  Hr,  Justice  Catron 
of  thia  court) ,  apeaking  for  the  aupreme  court 
of  Tennessee,  declared:  "Every  partial  or 
private  law  which  directly  proposes  to  de- 
stroy or  affect  individual  rights,  or  does  the 
same  thing  by  affording  remedies  leading  to 
similar  consequences,  is  unconstitutional  snd 
void.  Were  this  otherwise,  odious  individ- 
uals and  corporate  bodies  would  be  governed 
by  one  rule,  and  the  maas  of  the  community 
who  made  the  law,  by  .another.' 

In  Stratt4m  v.  MorriM  [89  Tenn.  497.  13  L. 
R.  A.  70],  Baxter.  Special  Judge,  rerlewlag 
at  some  length  cases  of  classIBcation,  closes 
the  review  with  these  words:  "We  conclude, 
upon  a  review  of  the  cases  referred  to  above, 
that,  whether  a  statute  be  public  or  private, 
seneral  or  special  in  form,  if  it  attempts  to 
create  distinctions  and  olasslficstions  between 
the  eltlsens  of  this  ^te,  the  basis  of  such 
clasBiflcatloi  moat  be  natural  and  not  ar- 
bitrary." 

In  BM't  Qap  B.  Co.  r,  Penmplvania,  184 
U.  8.  283  [83  :  892],  the  question  waa  pre- 
sented aa  to  the  power  of  the  state  to  classify 
for  purposes  of  taxation,  and  while  It  waa 
conceded  that  a  large  discretion  In  these  re- 
spects was  vested  in  the  various  legislatures, 
the  fact  of  a  limit  to  such  discretion  was 
recognized,  the  court,  by  Mr.  Justice  Brad- 
ley, saying  on  psge  287  [896]  :  "All  such 
regulations,  ana  those  of  like  character,  so 
long  aa  they  proceed  within  reasonable  lim- 
its and  general  usage,  are  within  the  discre- 
tion of  the  state  legislature  or  the  people  of 
the  state  in  framing  their  Constltutton.  Bat 
clear  and  hostile  discriminations  acainst  par^ 
tleular  persms  and  cIssbbi,  espenallr  sudh 
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H  an  of  u  annKial  ohsnuiter,  oDknown  to 
tin  pnctloe  of  our  goTernmeats,  migbt  be 
obnoxloQi  to  the  oooatttutfoDftl  prohlbltloD." 

It  is,  of  coune,  proper  that  erer^  debtor 
167]  should  pay  fais 'debts,  and  then  might 
be  DO  impropriety  in  siTtng  to  every  sacoess- 
fal  suitor  attorneys'  fees.  Bach  a  proTiaion 
would  bear  a  iMsonable  nlatioD  to  the  de- 
lloquency  of  the  debtor,  and  would  certainly 
create  no  Inequality  of  right  or  orotectlon. 
But  before  a  dUttnctioo  can  be  made  between 
debtors  and  one  be  punished  for  a  failure 
to  pay  his  debts,  while  another  is  permitted 
to.become  Id  like  manner  delinqnent  with- 
out any  paniahmeot,  there  must  be  some 
difference  in  tiie  obllntltm  to  pay,  some  rea* 
■on  why  the  duty  of  payment  is  mom  lm< 
peratlTC  In  the  one  Instanoe  than  In  the 
other. 

If  it  be  said  that  this  penalty  Is  cast  only 
npoD  corporations,  that  to  them  special  priTi- 
leges  are  fnanted,  and  tberefrnv  upon  them 
apeolal  boidens  may  be  imposed,  It  Is  a  snffl- 
ctent  anewor  to  say  that  the  penalty  is  not 
Imposed  upon  all  corporations.  The  burden 
does  not  go  with  the  privilege.  Only  rail- 
road of  all  corporations  are  selected  to  bear 
tbispenalty.  The  ruleof  equality  is  ignored. 

It  may  oe  said  that  certain  corporations 
are  chartered,  for  charitable,  educational,  or 
nllglous  purpoees,  and  abaodant  reason  for 
not  visiting  them  with  a  penalty  for  the 
nonpayment  of  debts  Is  found  in  the  fact 
that  their  chartered  privileges  are  not  given 
for  pecuniary  proBt.  But  Uie  penalty  Vs  not 
Imposed  upon  all  buslnera  corporations,  all 
chartered  for  the  purpose  of  private  gain. 
The  banking  oorpmtloni,  the  manufacturing 
omporatlons,  and  others  like  them,  are  ex- 
empt Further,  the  penalty  Is  imposed,  not 
upon  all  otnporationscbarffed  witii  the  quasi- 
public  duty  of  transportation,  but  only  upon 
those  charged  with  a  particular  form  of  that 
duty.  So.  the  claaaincatloa  Is  not  based  on 
any  idea  of  special  privileges  by  way  of  in- 
corporation, nor  for  spectai  privileges  given 
Uiereby  for  purposes  of  private  gain,  nor 
even  of  sndi  privileges  granted  for  the  dis- 
charge of  one  general  class  of  public  duties. 

But  If  the  classlflcatlon  Is  not  based  upon 
the  idea  of  special  privileges,  can  It  be  sus- 
tained upon  the  basis  of  the  business  in  which 
the  oorporations  to  be  punished  are  en^ged? 
That  sndi  corporations  may  J»  olaMiffed  for 
some  purposes  is  unquestioned.  The  busl- 
158lDes8  In  which  they  are  'engaged  is  of  a 
pecutiarly  dangerous  nature,  and  the  leglsla' 
tnre,  in  the  exercise  of  Its  police  powers, 
may  Justly  require  many  things  to  oe  done 
by  them  In  order  to  secure  life  and  property. 
Fencing  of  railroad  tracki^  use  of  safety 
ooaplers,  and  a  multitude  of  other  things 
easily  suggest  themselves.  And  any  claasl- 
flcatfon  for  the  imposition  of  such  special 
duties— duties  arising  out  of  the  peculiar 
business  In  which  they  are  engased— is  a 
Just  classlflcatlon,  and  not  one  within  the 
iwohlblticm  of  the  14th  Amendment  Thus, 
Itisftequently  required  that  they  fence  their 
tracks,  and  as  a  penalty  for  a  failure  to  fence 
double  damages  In  case  of  loss  are  inflicted. 
Mimowri  P.  B.  0».  r.  OtrnM,  115  U.  8.  S13 
[29 :  488].    Bot  tfaU  and  ^  klndnd  cases 


proceed  upon  the  theory  of  a  ^teclal  duty 
resting  upon  railroad  corporatlona  by  reason 
of  the  business  in  which  they  are  engaged — 
a  duty  not  resting  upon  others ;  a  duty  which 
can  be  enforced  by  the  legislature  In  any 
proper  manner ;  and  whether  it  enforces  ft 
hy  penalties  In  the  way  of  fines  coming  to 
the  state,  or  by  double  damages  to  a  party 
injured,  la  Immaterial.  It  fs  all  done  In  the 
exercise  of  the  police  power  of  the  state  and 
with  a  view  to  enforce  just  and  leasonable 
police  regulations. 

While  this  action  Is  for  stock  killed,  the  re- 
covery of  attorneys'  fees  cannot  be  sustained 
upon  the  theory  fust  suggested,  llwre  is  no 
fence  law  In  Teimt,  Tm  legislature  of  the 
state  has  not  deemed  It  necessary  for  the  pro- 
tection of  life  or  property  to  require  rail- 
roada  to  fence  chetr  tracks,  and  as  no  duty 
Is  imposed,  there  can  be  no  penalty  for  non- 
performance.   Indeed,  the  statute  does  not 

ftroceed  upon  any  such  theory :  It  Is  broader 
n  Its  scope.  lt»  object  is  to  compel  the 
payment  of  the  sevwal  clssseatrf  debts  named, 
and  was  so  regarded  by  the  supreme  court  <n 
the  state. 

But  a  mere  statute  to  compel  the  payment 
of  indebtedness  does  not  come  within  the 
scope  of  police  regulations.  The  hazardous 
bualneas  of  railroading  carries  with  It  na 
smeial  necessity  for  the  prompt  payment  oif 
debts.  That  is  a  dnty  resting  upon  all  debt* 
ors,  and  while  In  certain  vases  there  may  be 
a  jMouliar  obligation  which  may  be  enforced 
by  penalties,  yet  nothing  of  that  kind  sprlnn 
from  the  mere  work  of  ^llrood  trans-  [loB 
portatlon.  Statutes  have  been  sustained  giv- 
ing special  protection  to  the  clalma  of  laborers 
andmechanfcs,  butnosuehldeaunderllesthls 
legislation.  It  does  not  aim  to  protect  tbe 
laborer  or  the  mecbanto  alone,  for  iu  bene- 
fits are  conferred  upon  every  individual  in 
tbe  state,  rich  or  poor,  high  or  low,  who  has 
a  claim  of  the  character  described.  It  ia  not 
a  statute  for  the  protection  of  particular 
clsases  of  Indlvldaale  supposed  to  need  pro- 
tection, but  for  tbe  punishment  of  certain  oor< 
poratlons  on  account  of  their  dellnquenoy. 

Neither  can  it  be  sustained  as  a  proper 
means  of  enforelng  the  payment  of  small 
debta  and  preventing  any  unnecesaary  litiga- 
tion In  respect  to  them,  because  it  does  not 
impose  the  penalty  la  all  cases  where  the 
amount  In  controvert  Is  within  the  limit 
named  In  the  statute.  Indeed,  the  statute 
arbitrarily  singles  out  one  class  of  debtors  and 

Suniabes  it  for  a  failure  to  perform  certain 
uties— duties  which  are  equally  obllgatoiy 
upon  alt  debtors;  a  punishment  not  visited 
by  reason  of  tbe  failure  to  comply  with  any 
proper  police  regulations,  or  fOT  the  protec- 
tion of  the  laboring  classes,  or  to  prevent 
litigation  about  trlnlng  matters,  or  in  con- 
sequence of  any  special  corporate  prlvlleees 
bestowed  by  the  state.  Unless  tbe  legisla- 
ture may  arbitrarily  select  one  corporation 
or  one  class  of  corporations,  one  inalTldual 
or  one  class  of  individuals,  and  visit  a  pen- 
alty upon  them  which  Is  not  Imposed  upm 
others  guilty  of  like  deltnqneiu^,  this  stat* 
ute  cannot  be  sustained. 

But  arbitrary  selection  can  never  be  Jniti* 
fled  by  oalllng  It  classlflcatlon.   The  equal 
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proteution  demanded  by  tlie  14th  AraeDdment 
forbids  tfafs.  No  UnKUftge  is  more  worthy 
of  freqaeat  and  thoughtful  conaideratlon  than 
these  words  of  Mr.  Justice  Mattbows,  speak- 
Inor  for  this  court,  in  Tick  Wo  t.  Bopkina, 
lis  U.  S.  850,  860  [80  :  230,  S26]  :  "  When 
we  consider  Uie  nalure  and  the  theorr  of  our 
Institution!  of  goTemment,  the  pnnelpte> 
upon  which  they  are  supposed  to  rest,  and  re- 
view the  history  of  their  developmeDt,  we  are 
ooDStrained  to  conclude  that  they  do  not  mean 
to  leave  room  for  the  play  and  action  of  purely 
personal  and  arbitrary  power."  The  first  ofH- 
clal  actlOD  of  this  nation  declarcU  the  founda- 
tion of  govemmeDt  In  these  words :  **  Webold 
160]tliese  truths  to  be  self-evident,  *that  all 
men  are  created  equal,  that  they  are  eodowed 
by  their  Creator  with  certain  unalienable 
rights,  that  among  these  are  life,  liberty,  and 
the  pursuit  of  happiness."  While  socb  dec- 
laration of  principles  may  not  have  the  force 
of  organic  law.  or  be  made  the  basis  of  Ju- 
<HciaT  decision  as  to  the  limits  of  right  and 
duty,  and  while  in  all  cnses  reference  must 
be  had  to  the  organic  law  of  the  nation  for 
such  limits,  yet  the  latter  Is  but  the  body 
and  the  letter  of  which  the  former  Is  the 
thought  and  the  spirit,  and  it  is  always  safe 
to  read  the  letter  of  the  CoostltutloD  in  the 
spirit  of  the  Declaration  of  Independence. 
No  duty  rests  more  Imperatively  apon  the 
courts  than  the  enforcement  of  toose  constl- 
tatlonal  provisions  intended  to  secure  that 
equality  of  rights  which  la  the  foundation 
01  free  government. 

Questions  of  this  character  have  been  fre- 
quently presented  to  the  courts,  and  it  Is  well 
to  notice  a  few  of  the  decislooi.  In  Alabama 
a  statute  iHvvided  thatarallroad  corporation, 
or  any  complsinant  against  it,  taking  an  ap- 
peal from  a  Judgment  of  a  justice  of  the  peace 
in  a  suit  for  damages  to  live  stock,  and  fail- 
ing to  sustain  such  appeal,  should  be  liable 
for  a  reasonable  attorney's  fee.  Incurred  by 
reason  thereof.  Ala.  Code,  §  1716.  This 
statute  was  less  obnoxious  to  the  charge  of 
dlEcrlmtoation  than  the  one  before  us,  in  that 
it  gave  the  same  right  to  the  corporstlon  as 
to  Its  adversary,  and  It  was  limited  to  cases 
in  which  an  appeal  was  taken  from  a  Judg- 
ment already  rendered  by  a  competent  Judi- 
cial officer :  yet  the  supreme  court  of  that  state 
{Horth  *6  South  Ala.  li.  Co.  v.  Moirit,  «S  Ala. 
198}  held  it  in  conflict  with  both  the  state  and 
the  14tb  Amendment  to  the  United  States 
Constitution,  saying:  "Justice  cannot  be 
sold  or  denied  by  the  exaction  of  a  pecuniary 
consideration  for  ita  enjoyment  from  one, 
when  it  is  given  freely  and  open-handed  to 
another,  without  money  and  without  price. 
Nor  can  It  be  permitted  that  litigants  sliall 
be  debarred  from  the  free  exercise  of  this  con- 
stitutional right  by  the  imposition  of  arbi- 
trary, unjust,  and  odious  discriminations, 
pernetrated  under  color  of  establishing  pe- 
culiar rules  for  a  particular  occupation.  Un- 
equal, partial,  and  discriminatory  leglala- 
lOljtion,  which  secures  this  right  to*some 
favored  class  or  classes  and  denies  It  to  oth- 
ers, who  are  thus  excluded  front  that  equal 
protection  designed  to  be  secured  by  the  gen- 
eral law  of  the  land.  Ii  In  clear  and  manifest 
opposition  to  the  letter  and  spirit  of  the 
OTO 
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f<negoinR  constitutional  provlaiooa.*  And 
again :  ^The  section  of  the  Code  under  con- 
sideration (1710)  prescribes  a  regulation  of 
a  peculiar  and  discriminative  cbaracter  In 
reference  to  certain  appeals  from  Justices 
of  the  peaoe.  It  is  not  general  In  its  provi- 
sions (a  applicable  to  all  persons,  but  Is  oon- 
flned  to  such  as  own  or  control  railroads  only : 
and  it  varies  from  the  general  law  of  the  land 
by  requiring  the  unsuccessful  appellant,  in 
this  particular  class  of  cases,  to  pay  an  at- 
torney's tax  fee  not  to  exceed  $20.  A  law 
which  would  require  all  farmers  who  raise 
cotton  to  pay  such  a  fee  in  cases  where  cotton 
wu  the  lubjrat- matter  of  litigation  and  the 
owners  of  this  staple  were  parties  to  the  suit, 
would  be  so  discriminating  in  Its  nature  an 
to  appear  manifestly  unconstitutional ;  and 
one  which  should  conQne  the  tax  alone  to 
physicians  or  merchants  or  ministers  of  tlM 
gospel  would  be  glarlDg  In  its  obnoxious  re* 
piignancy  to  those  cardinal  principles  of  free 
government  which  are  found  Incorporated, 
perhaps,  In  ihe  Bill  of  Rights  of  every  state 
Constitution  of  the  various  commonwealtlu 
of  the  American  government.  * 

In  Hlssissippi  an  act  somewhat  similar  In 
its  nature  (Miss.  Laws  1883,  p.  llO)  was  ad- 

Judged  unoonstitutiooal  (Obieago,  St.  L.  <• 
9.  O.  R.  Oo.  T.  J/OM,  eOMIss.  041),  the  court 
saying,  on  page  646:  "The  right  of  appeal 
cannot  be  fettered  and  clogged  with  reference 
to  tlM  parties  litigant  or  the  attitude  they 
occupy  as  plaintiff  or  defendant.  All  lltl- 
gants.  whether  plaintiff  or  defendant,  should 
be  regarded  with  equal  favor  by  the  law,  and 
before  the  tribunals  for  administering  1^  and 
should  have  the  same  right  to  appeal  wlUi 
others  iimllarijeltnated.  All  must  have  the 
equal  protection  of  the  law,  and  Its  Instru- 
mentalities. The  same  rule  must  exist  fat 
all  in  the  same  clrcumstaocea. " 

In  Michigan  a  statute  was  passed  (Mich. 
Laws  1885,  chap.  384)  autfaorlalog  the  taxing 
of  an  attorney's  fee  of  $25  in  actions  agnlnst 
a  railroad  company  for  damages  *for  Tl63 
cattle  killed,  and  the  supreme  court  of  that 
state  held  it  unconstitutional  {WUdsr  v.  C!U- 
eago  A  W.  M.  R.  Co.  70  Mich.  888).  saying, 
on  page  884:  "Corporations  have  equal 
rights  with  natural  persons  as  far  as  tbelr 
privileges  in  the  courts  are  concerned.  They 
can  sue,  and  defend  in  all  courts  the  same  ae 
natural  persons,  and  the  law  must  be  admin- 
istered as  to  them  with  the  same  equality 
and  Justice  which  It  bestows  upon  every 
suitor,  and  without  which  the  machinery  of 
the  law  becomes  the  engine  of  tyranny.  Tb  is 
statute  proposes  to  punish  a  railroad  company 
for  defending  a  suit  brought  agalnat  it  with 
a  penalty  of  ftSO,  If  It  falls  to  auceesafuUy 
maintain  Its  defense.  The  individual  sues 
for  the  loss  of  his  cow,  and  if  It  li  ehown  that 
such  loss  was  occasioned  by  hla  own  neglect, 
and  through  oo  fault  of  the  company,  and  he 
thereby  loses  hla  suit,  the  railroad  company 
caa  recover  only  the  ordinary  statutory  ooeta 
of  $tO  in  justice's  court,  but  if  he  succeeds 
because  of  the  negligence  of  the  company, 
the  plaintiff  Is  permitted  to  tax  the  $10  and 
an  additional  penalty  of  $35 ;  for  it  Is  noth- 
ing more  nor  lees  than  a  penalty.  Calling  H 
an  "attorney  fee*  doea  not  change  Its  real  na- 
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tare  or  effaet.  It  ii  a  pnnlihmeiit  to  the  oom- 
pknj.  ud  ft  reward  to  (be  plaintiff,  aad  ao 
uwentlw  to  litigacloo  on  his  part.  This  in- 
equality and.  iojustice  cannot  be  siutalned 
upon  any  principle  kuuvrn  to  the  lav.  It  la 
repugnant  to  our  form  of  goTernment,  and  out 
of  harmony  with  the  geniui  of  our  free  iusti- 
tutlona.  Tbe  leglslatare  cannot  give  to  one 
party  in  lltigatkin  sacb  prirllegeB  ai  will 
arm  blm  with  special  and  important  pecun- 
iary adTantages  over  his  antagonist. "  Zqf- 
Ar^  T.  Chieaeo  A  W.  M.  S.  Co.  71  Uiob. 

So,  in  Arkansaa,  an  act  waa  paised  pro- 
viding that  when  stock  wm  killed  by  a  rail- 
road company  tbe  owner  might  demand  an 
appralMment,  and  Uiat,  if  the  appraised  value 
-was  not  paid  within  a  certain  time,  and  an 
action  waa  brought,  an  attorney  fee  for  the 

filaintlff  might  oe  taxed  and  collected ;  but 
t  was  held  by  the  supremo  court  (St.  Louit, 
I.  M.  (ft  a.  B.  Oo.  T.  Wiltiamt,  40  Ark.  4U3) 
that  such  legislation  could  not  be  sustained. 
It  wu  construed  to  be  an  act  Imposing  a  penal- 
163]  ty  *for  a  failure  to  abide  by  an  award 
^  Appraisers  and  contesting  its  Talldity  in 
the  courts.  It  la  worthy  of  note  that  in  the 
same  rolume  Is  found  a  decision  by  the  same 
court,  sustaining  a  statute  allowing  an  at- 
torney fee  in  actions  for  the  recoTery  of  over- 
chargea  by  railroads  {Dow  t,  Betmman, 
Ark.  4S5),  but  the  statute  had  prescribed  the 
ratea  of  charge  for  the  carriage  of  posseogere 
by  railroads,  bad  forbidden  an  overcharge, 
and  It  was  as  a  penalty  for  failure  to  com- 
ply with  such  police  regulattocB  that  the  al- 
lowance of  an  attorney  fee  waa  sustained. 
Bee  also  JoiUffe  t.  Brown,  14  Wash.  166,  In 
which,  it  appearing  that  there  was  no  stat- 
atory  obligation  on  railroad  oompanies  to 
fence  their  right  of  way,  a  statute  allowing 
attorney  fees  In  actions  to  recover  daraairea 
for  stock  killed  was  declared  to  be  uncon- 
stitutional ;  and  Qrand  RapitU  Ohair  Go.  t. 
Munnets,  77  Mich.  104,  In  which  an  act  au- 
thorizing an  attorney  fee  to  be  taxed  in  en- 
tering judgments  for  ^eaaml  serrlces  was 
•et  aside. 

Besides  these  cases  Involving  attorney's  fees 
are  others  in  which  legislation  imposing 
special  biffdenaon an  Individual oraclass has 
Dieen  declared  beyond  tlie  power  of  tbe  legls- 
latare as  against  eouality  of  right.  In  San 
AntoHia  A  A.  P,  H.  Co.  y.  WiUaa,  (Tex. 
App.)  19  fl.  W.  910,  the  court  of  appeals  of 
Texas  held  that  a  statute  providing  tbat  in 
the  event  of  a  railroad  company's  refusing 
to  pay  its  indebtedness  to  an  employee  witliiii 
twenty  days  after  demand,  he  could  recover 
as  damages  20  per  cent  in  addition  to  tbe 
amount  due,  waa  class  legislation  and  uncon- 
stitutional. In  the'  course  of  the  opioloD, 
after  referring  to  those  statutes  allowing 
double  damages  for  stock  killed,  the  court 
observed :  ."But  when  we  consider  tbe  rela- 
tions of  railway  companies  to  their  own  serv- 
ants, both  as  to  contracts  of  employment  and 

fiayment,wefind  afield  In  whicbspeciBl  IckIb 
ation  has  no  right  ordinarily  to  enter,  and 
in  which  railways  stand  on  the  same  footing 
with  all  otbei  corporations  or  persons."  In 
AteJUton  A  N.  S.  Oo.  r.  Baty,  (t  Neb.  87  [29 
Am.  Rep.  800],  there  was  presented  for  oon- 
l«fi  V.8. 
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of  live  stock  accidentally  killed  or  destroyed 
on  a  railroad  track  *double  Its  value,  [164 
and  it  was  held  tbat  tbe  statute  was  void. 
J/»/i!«v.J%opi<.I17Ill.  294  [57  Am. Rep. 869], 
In  which  an  act  of  the  legislature  requiring 
owners  and  operators  of  coal  mines  to  weigh 
coal  In  a  certain  specIBed  manner  waa  held 
invalid  as  beyond  the  power  of  the  legisla- 
ture toaiogleoutcertain  Individuals  and  im- 
pose upon  them  burdens  not  imposed  upon 
all.  Frorer  v.  People,  141  111.  171  [16  L.  R. 
A.  492],  where  an  act  which  prohibited  per- 
sons engaged  in  mining  or  manufacturing- 
from  keeping  a  store  for  furnishing  supplies 
to  their  employees  was  held  in  conflict  with 
the  Constitution.  Bi-aeentU  Ooal  Oo.  T. 
iW0,  147  III.  66  [22  L.  lR.  A.  840],  when 
a  liae  ruling  was  made  In  respect  to  a  stat- 
ute requiring  certain  specified  oorporatlons 
to  pay  the  wages  of  their  employees  weekly. 
Eden  v.  People.  161  HI.  296  [82  L.  R.  A.  659], 
which  set  aside  a  statute  forbidding  barbers, 
and  barbers  only,  to  keep  open  their  shops  or 
work  toeir  bade  on  Sundan.  Durkee  r. 
Jatumiiae,  S8  Wis.  464  [9  Am.  Rep.  OOOj,  In 
which  an  act  providing  that  no  costs  should 
be  recovered  sgainst  tbe  city  in  an  action  com- 
menced to  set  aside  any  assessment  or  tax  deed, 
ortopreventtbe  collection  of  taxes  In  said  ci^, 
waa  held  to  conflict  with  the  rule  of  equalitf 
In  that  suitors  In  all  other  cases  were  entitled 
to  recover  tbeir  costs,  the  court  saying,  on  page 
471  [605],  that  "It  is  obvious  there  can  t>e  no 
certain  remedy  in  tbe  laws,  where  the  legis- 
lature may  prescribe  one  rule  for  one  suTtor 
or  class  of  suitors  In  the  courts,  and  another 
for  ail  others  under  like  circumstances,  or 
may  discriminate  between  parties  to  tbe  same 
suit,  giving  one  most  unjust  pecuniary  ad- 
Tantage  over  the  other.  Parties  thus  dis- 
criminated against  would  not  obtain  Justice 
freely,  and  without  being  obliged  to  pur- 
chase it.  To  tbe  extent  of  such  dlscrinilna- 
tion  tbey  would  be  obliged  to  buy  justice 
and  pay  for  it,  thus  making  it  a  matter  of 
purchase  to  those  who  could  afford  to  pay, 
contrary  to  the  letter  and  spirit  of  thlsVro- 
vision."  JaneniUe  v.  Carpenter,  77  Wis. 
28S  [8  L.  R.  A.  808],  In  wblcb  a  statute 
authorizing  suits  for  injunction  to  be  main- 
tained In  favor  of  certain  parties  under  cir- 
cumstances differing  from  those  which  ob- 
tained in  respect  to  all  other  suits  of  a  similar 
nature,  was  likewise  held  to  be  void,  as  dis- 
criminating and  class  ieglstatioD,  *in  [165 
violation  of  tbe  spirit  of  the  Constitution, 
and  contrary  to  public  iustice. 

In  State  t,  OoodaUl,  83  W.  Va.  179  [6  L. 
R.  A.  621],  tbe  supreme  court  of  appeals  of 
West  Virginia  held  unconstitutional  a  stat- 
ute which  prohibited  persons  engaeed  In 
mining  and  manufacturing  from  Issuing  for 
the  payment  of  labor  any  order  or  paper  ex- 
cept such  as  was  specified  in  tbe  act;  and  on 
tbe  same  dar  in  ikate  r.  Fire  Citek  Goal  <£ 
G.  Co.  83  W.  Va.  188  [6  L.  R.  A.  85fl],  tbe 
same  court  also  set  aside  anotlier  statute 
which  prohibited  persons  and  corporations 
engaged  In  mining  and  manufacturing,  and 
interested  in  selling  merchandise  and  sup- 
plies, from  selling  any  merchandise  or  sup. 
plies  to  their  employees  at  a  greater  per 
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cent  of  profit  than  they  lell  to  others  oot 
employed  by  tbem.  In  Park  t.  Detroit  Ftm 
Pren  Go.  72  Hich.  000  [1  L.  R.  A.  Q99j,  It 
was  held  that  an  act  limitttig  the  recovery 
In  nits  brought  (or  libel  Id  certain  cases  to 
actual  damages,  as  defined  in  the  act,  was 
not  within  the  scope  of  coostltatlonal  legis- 
lation. Id  Pwton  t.  Pin-tlandj  69  He.  278 
[81  Am.  Rep.  370],  a  statute,  which  pro- 
vided that  oo  damages  for  lojury  to  person  or 
property  caused  by  a  defect  in  the  highway 
could  be  tecovered  of  any  city  or  town  by 
any  penon  who,  at  the  time  the  damage  was 
done,  was  a  resident  of  any  country  where 
damage  done  under  similar  circumstances 
was  not  by  the  laws  of  that  country  recov- 
erable, was  held  to  conflict  with  the  equal- 
ity clause  of  the  14tb  Amendment  of  the 
United  States  Constitution. 

It  must  not  be  understood  that  by  citlog 
we  indorse  all  tbeae  declslooa.  Our  purpose 
la  ratJtier  to  diow  the  extent  to  which  the 
oourta  of  the  Tarloui  states  have  gone  in  en- 
forcloK  the  constitutional  obligation  of  eoual 
protection.  Other  cases  of  a  similar  cnar- 
acter  may  be  fouod  in  the  reports,  but  a  mere 
accumulation  of  authorities  is  of  little  value. 
It  is  apparent  that  the  mere  fact  of  classifi- 
cation is  not  sufficient  to  relieva  a  itatnin 
from  tba  reach  of  the  equality  clause  of  the 
14th  Amendment,  and  that  in  all  cases  it 
must  appear  not  only  that  a  classlficatioh 
has  been  made,  but  also  that  it  Is  one  based 
upon  some  reasonable  ground — some  differ- 
ence which  bears  a  just  and  proper  relation 
166]to  the  attempted  clsasiflcation— 'and  Is 
not  a  mere  arbitrary  selection.  Tested  by  these 
principles  the  statute  in  controversy  cannot 
be  sustained.  Judgment  of  the  supreme 
court  of  Texas  it  therefore  reverted,  and  the 
case  is  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Hr.  Justice  Grw*  with  whom  concurred 
Mr.  Chief  JusUce  TuUmr  and  Mr.  Justice 
WUte,  dissenting: 

The  Chief  Justice,  Sir.  Juitfce  White,  and 
myself  are  unable  to  concur  in  thisludgmeDt. 
The  grounds  of  our  dissent  may  be  nriefly 
suted. 

Costs  lo  civil  actions  at  law  are  the  creature 
of  statute.  From  early  times  then  have  been 
atatutes  making  different  rules  as  to  costs,  ac- 
cording to  the  nature  of  the  Issue,  and  the 
amount  Involved;  and  sometimee  allowing  costs 
to  the  prev^Hog  party  when  plaintiff,  and  not 
when  defendant.  The  whole  matter  of  costs, 
iDcIuding  the  party  to  or  against  whom  they 
mav  be  given,  the  items  or  sums  to  be  allowed, 
and  the  right  to  coats  as  depending  upon  the 
nature  of  the  suit,  upon  the  amount  or  value 
of  the  thing  tued  for  or  recovered,  or  upon 
other  circumstances,  is  and  always  has  been 
within  the  regulation  and  control  of  the  legis- 
lature, eterclaing  it*  discretionary  power,  not 
oppressively  to  either  party,  but  as  the  beat 
interest  of  uie  litigants  and  of  the  public  may 
appear  to  It  to  demand.  Bac.  Abr.  Ootta, 
pa$*im;  Pottan  v.  8tanu<^,  0  Bast,  261 ;  Oreen 
V.  Liter.  12  U.  8.  8  Crancb,  229.  243  [8:  64S, 
6491;  Kneam  v.  SeAugUem  Bank,  4  Wash.  C.  C. 
108;  XoiM  T.  San$at,  188  U.  S.  81. 41 L.  ed.  78. 

Tbe  statute  ot  the  state  of  Texas,  now  In 
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question,  does  bat  enact  tliat  any  perara  hav- 
log  a  vaUd  bona  fide  claim,  not  exceeding  $S0. 
against  a  railroad  corporation,  for  personal 
services  w  damages,  or  for  overchanes  on 
freight^  or  tot  destruction  or  Injtuy  of  ato^ 
by  its  trains,  and  presenting  the  claim,  verified 
by  his  affidavit,  to  the  corporation,  and.  If  It 
is  not  paid  within  thlr^  days,  suing  thereou 
in  the  proper  court,  and  flnally  obtaining  Jodg- 
ment  for  the  full  amount  thereof  in  that  court, 
or  In  any-  court  to  which  the  suit  may  be  ap- 
pealed,—shall  be  entlUea  to  recover,  in  addition 
to  'other  costs,a  reasonable  attorney's  f  ee[167 
(if  he  has  employed  an  attornev)  not  exceeding 
910,  to  be  assessed  and  awarded  by  the  cooit 
or  jury  trying  the  Issue.  Tex.  Gen.  Lawa 
1880,  chap.  107.  p.  181;Bayle8'a  Tex.  Civ. 
Btat.  Supp.  art  4366a,  p.  768.  In  other  wtwds. 
If  an  honest  claim  of  not  more  than  |50,  and 
coming  within  one  of  those  classes  of  small 
claims  which  most  commonly  arise  between 
Individuals  and  rallro^  corpoiatlona.  Is  not 
promptly  pdd  when  presented  nndor  oath, 
and  the  claimant  Is  thereby  compelled  to  resort 
to  a  suit,  the  eorporaiion,  if  ultimately  cast  in 
the  suit,  must  pay  to  the  successful  puUniiff  a 
very  moderate  attomey'a  lee^  m  n  part  of  the 
costs  of  the  litigation. 

The  legislature  of  aatatemnitbeimiunwd 
to  have  acted  from  lawful  nKMlves.  unless  tbe 
contrary  appears  upon  the  face  of  the  statute. 
If,  for  inBtance.  the  Iwtolature  of  Texas  was 
satisfied,  from  observation  and  experience,  that 
railroad  corporations  within  the  state  were  ac- 
customed, beyond  other  corporationa  or  per- 
sons, to  unconscionably  resist  the  payment  of 
such  petty  claims,  with  the  object  of  exhaust- 
ing  the  patience  and  tbe  means  of  the  eUm- 
ants  prolonged  litigation  and  perhaps  re- 
peated appeals,  rallrosd  corporations  alone 
might  well  be  required,  when  ultimately  de- 
feated In  a  suit  upon  such  a  claim,  to  pay  a 
moderate  attorney's  fee,a8  a  Just,  though  often 
inadequate,  ocmtrlbution  to  the  expenses  to 
which  thciy  had  puttheplalntiff  In  establishing 
a  rightful  demand,  whether  such  a  stale  of 
things  as  above  supposed  did  In  fact  exist,  and 
whether,  for  that  orothor  reasons,  sound  p(d- 
icy  required  the  allowance  of  such  a  fee  to 
eltherparty  or  to  the  plaintiff  only,  were  ques- 
tions to  be  determined  by  the  legist  Aure,  wbra 
dealing  with  the  subject  of  costs,  e»iept  In  ao 
far  as  it  saw  fit  to  commit  the  matter  to  the  de- 
cision of  the  conrti. 

The  constitutionally  of  statutes  allowing 
plaintiffs  only  to  recover  an  attorney's  fee,  as 
part  of  tiie  Judgment,  in  particular  classes  of 
actions  selected  by  tbe  l^rislftture,  appears  to 
have  been  upheld  by  tbe  courts  of  most  of  the 
states  la  which  It  has  bees  challenged.  Kan- 
eat  P.  S.  Oo.  V.  Mower,  16  Kan.  678. 682;  San- 
tat  P.  B.  Oo.  V.  Fans,  16  Kan.  688;  Peoria.  D  A 
•B.  R.  Co.  r.DugffanAOO  III.  587  [50  Am  [168 
Rep.  619];  Vogel  v.  Pekoe,  167  111.  889;  Bow  v. 
Beidelman,  49  Ark.  4SC:  Perkint  v.  8t.  Louie, 
L  B.  Oe.  108  Mo.  58  [11  L.  R.  A. 

4361;  BurUngton,  O.  B.  S  IT.  E.  Oo.  v.  Jkif, 
82  Iowa.  S12,  840  L.  B.  A.  488.  8  Inlera. 
Com.  Rep.  5841;  Wortman  v.  Kleintehmidt, 
12  Mont.  816;  Qu{f.  O.  A  8.  F.  M.  Oo.  w.  EOit, 
87  Tex.  19;  Cameron  r.  ChiUago,  M.d3t.P. 
A  Cb.  68  Minn.  884. 

It  la  to  be  rogretledthat  10  Important  a  pre- 
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cedent  m  this  mm  duj  tfford  for  Interference 
the  national  jadlcuur  with  tbe  legislation 
at  the  several  states  on  littie  questloos  of  costs, 
shoold  be  eeUblisbed  upon  argnnwDt «  porta 
In  behalf  of  tbe  rallroaa  corporfttlon,  wIUiodI 
aoT  argument  for  the  original  plaintiff.  Bat 
it  la  hardly  surpridng  that  tbe  owner  of  adaim 
for  $50  only,  bavlDg  oeeo  compelled  to  follow 
DP,  througb  all  the  courts  of  the  state,  tbe  con- 
teat  over  tbta  $10  fee,  should  at  last  bare  be- 
come discouraged  and  unwlllliifc  to  undergo 
tbe  ezpense  of  employing  oounael  to  maintain 
Unlets  befon  tUsoouit. 


ALFBBD  CLARKE,  Plff.  in  JSrr,t 
e. 

J.  J.  HoDADa 
Three  Cases,  Kos.  188,  199,  165. 


ALFRED  CLARKE,  Fff.  in  Brr,, 

V. 

a  W.  HOTT<<aiL 
Two  Okies,  Hoa.160,  lOL 

IBseBiaBeporter^ea.  UB-IVU 

Flnaljudffmtnt  or  d«eret~  Federal  guulion— 
reviate  of  »taU  dedtion. 

L  A  so-eaAed  order  made  upon  a  retnra  to  a  writ 
•f  hsAieas  oorptu  Bxaoted  by  a  Jad^e  nod  return- 
aide  before  him  does  not  constitute  a  floal  Judg. 
ment  or  decree  nf  a  stale  eoort  wblcb  mar  be 
rerteved  oo  wrtt  of  error  ftom  tide  court  nnder 
IT.S.BeT.8tat.lTOi 

X  A  general  aUtement  that  •  dcoMon  Is  s«atnst 
the  eonsticotiooal  rlghta  of  n  party  or  against 
tbe  Uth  Ameodment.  or  that  tt  Is  wttliout  due 
prooesi  of  law,  appearlns  onlr  In  ipeotflcatloos 
of  error,  will  not  raise  a  JMeral  gaeailon. 

%,  Where  tbe  record  oootatns  no  floal  Jadrmeot  of 
the  state  court  a  mere  aJlefrailoD  In  a  bill  of  ex- 
eeptiona  of  ao  adjudication  In  Imolveocr  and 
tbe  exoeptioiw  taken,  is  not  sufflclent  to  sbow 
anjr  floal  Judgment  wblob  will  sustain  a  writ  of 
sffor  from  this  oonrt  to  a  state  court. 

[Noa.  188.  ISO.  165, 160. 16L] 

BtAmitUd  January  IS,  1897.  Decided  Jan% 

ary  tS,  Sm. 

TXTIUT  OF  ERROR  In  each  case  to  tbe  8n- 
VT  perior  Court  of  the  City  and  County  of 
San  Fraccisco.  State  of  California,  to  review 
ordera  and  proceedinga  in  habeas  corpus  in 
Mos.  166, 160,  161.  16S,  and  an  tdludication 
ia  Insolvent^  In  No.  160.  Diamima  for  want 
tfjuriadietion. 
The  facta  are  stated  In  tbe  opinion. 


JIEm  Cl»r»  Sbortridre  Folta  and 
Menri.  A.  O.  Soarle  and  A^)ni  (Xarke,  in 
person,  for  |daiotifr  tn  error. 

No  couDsd  fax  defendant  in  emr. 

Mr.  Justice  Peekham  deUmed  tbe  <^lon 
of  tbe  court: 

The  records  in  the  above  numbers,  158  and 
150,  relate  to  proceedings  In  habeas  corpus. 
Those  records  are  printed.  .Kumbers  161  and 
105  also  relate  to  proceedings  In  habeas  cor- 
pus. The  records  In  those  cases  are  not 
printed.  Knmber  160  rehites  to  %  writ  of  or* 
rw  in  wlitt  is  termed  in  the  lecord  "an 
action." 

All  the  records  now  before  as,  both  printed 
and  uoprinted,  are  such  a  maM  of  confusion 
as  to  render  It  dlfflcult  to  determine  what  has 
been  done  In  tbe  court  below.  The  record* 
relating  to  tlie  proceedings  taken  upon  hnbeas 
corpus  show  applications  for  that  writ  to  Tar^ 
ous  judges  of  the  superior  court  of  the  city 
and  county  of  Sao  Fraocirao,  state  of  Califor- 
nia. From  a  perusal  of  the  aeries  of  papers 
Tariously  denomiualed  orders,  objections,  de- 
murrers, motions  to  Taoate,  answers,  specifica- 
tions of  errors,  and  petitions  for  reversal, 
which  are  mixed  up  in  Inextricable  confusion, 
we  are  able  to  gather  that  tbe  plaintiff  in  er- 
ror, Clarke,  was  proceeded  against  In  the 
superior  court  of  Ban  Francisco  as  an  alleged 
insolvent,  and  that  such  court,  aftera  bearing, 
adjudged  that  he  was  insolvent;  that  be  ap- 
pealed from  tbe  adjudication  and  his  appeal 
was  heard  In  tbe  supreme  court  of  Csliforoia. 
which  court  affirmed  the  adjudication  and 
remitted  tbe  record  to  the  superior  court  of 
San  Francisco.  These  facts  are  discovered 
from  the  perusal  of  paper  appearing  to  be  an 
order  signed  by  ooe  of  the  judges  uf  the  su- 
perior court,  which  shows  that  there  bad  l>een 
an  appeal,  and  that  the  remittitur  bad  come 
down  to  that  court  afflnniog  its  judgment 
adjudging  Clarke  an  inaolvent. 

*The  order  conuioing  such  recitals  [170 
then  dlrecCs  tbe  insoiveot  to  file  an  invcoiory  of 
his  property,  and  it  ia  signed  by  one  of  Iht; 
judgesof  thecourt.  An  appeal  wastaken  from 
tbe  order,  but  no  disposition  of  It  appears  tn 
have  been  made,  so  far  as  tbe  record  shows.  Be 
failed  to  obey  the  order  by  fliing  the  inventory 
as  directed,  and  an  order  to  show  cause  why 
be  should  not  be  punished  fot  contempt  hav- 
ing been  made  he  appeared  and  offered  various 
objections  to  such  adjudication.  He  was 
finally  adjudged  guilty  of  the  contempt 
charged,  and  was  committed  to  the  jail  in  San 
Francisco  until  he  should  obey  the  order  of 
the  court  and  file  u  invento^  directed. 
After  bis  commitment  to  the  jaO  be  com- 
menced a  series  of  proceedings  liabeas  cor- 
pus to  obtain  bis  release.  It  la  tbe  dedsion  of 
the  judge  rendered  In  each  proceeding  of 


state  or  otll<reoiirt,/rotnitpMdka|i|icallte.  see  nolo 
to  OlbbODs  V.  Ogdeo.  6:  >0I. 

AM  to  ^urteHetfon  In  UnlUH  8taU$  Sitpreme 
Cburt  wfwrs  Federal  question  aritet  or  ithere  art 
drawn  In  quotum  statiius,  Ireatih  or  Ooiiitlliitlon, 
•eenotsa  to  Martin  v.  Hunter.  4:V7;  Kattbews  v. 
Cane,  t:  asit  and  WiUlams  V.  Norrls,  6e  sn. 

AMtajartktlemntfUnlUd  atalMSuprmtOomt 

mij.s. 


to  dMbm  atots  low  eiMdat  In  eoMtet  idUA  Kate  Om- 
■tltutlon;  lomlBtdcMwsqf  state eoHrte Of  to  eon- 
strtieHon  state  lows,— see  notes  td  Hart  v. 
I«mphlre,  7:  K9,  and  Oommerdal  Bank  v.  Book> 
Ingham,  12:  IflB. 

Aa  to  jurladUtUm  of  Aderat  over  state  eoiirf«: 
lueeMtyof  ftdentt  Queiflon— see  note  to  HambUn 
V.  Wesum  Land  Co.  V:  MV. 
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which  he  compMnf;  He  applied  to  one  Judge 
of  Uie  superior  court  after  anoiher  for  ue 
writ  which  was  granted  him.  and  wheo  the 
wril  was  Berved  aod  the  petitioner  produced 
Id  obedtcDce  to  the  writ,  after  a  bearing  the 
writ  was  discharited  and  the  petitioner  was  re- 
manded by  the  judge  who  naoted  the  writ. 
This  was  repeated  three  or  four  times  before 
different  judges  with  the  same  result  He  also 
applied  to  Judge  Morrow,  United  Btatee  dis- 
trict judge,  for  a  writ  of  habeas  corpus,  and 
that  writ  was  applied  for  after  he  had  applied 
to  the  state  judge  for  the  same  kind  of  a  writ 
which  bad  beea  allowed,  but  before  a  decision 
was  giren  bj  the  state  judee  in  that  particular 
proceeding,  and  upon  a  bearing  before  the 
state  judge  upon  the  return  of  Uie  writ  sued 
out  by  himself,  he  objected  that  the  judge  bad 
DO  right  to  hear  the  case,  as  be  had  applied  to 
a  United  States  district  judge  for  a  writ  of 
habeas  corpus,  aad  that  under  the  provisions 
of  U.  S.  Rev.  Stat,  gg  768.  766,  there  was  oo 

Eower  in  the  state  Judge  to  proceed  with  ibe 
earing  upon  a  return  of  the  writ. 
It  does  not  appear  wbat  (If  any)  action  was 
talien  by  tbe  Federal  Judge  on  the  application 
for  the  habeas  corpus,  and  it  is  upon  the  de- 
cisions made  by  the  state  judgea  on  these 
various  applications  for  writs  of  habeas  cor- 
pus that  the  quesilODS  arise  which  plaintiff  in 
error  claims  that  this  court  hia  the  Jurisdiction 
to  decide. 

171]  *A11  his  objectloDS  to  the  proceedings 
are  to  be  found  In  documents  set  forth  la  the 
records  signed  by  himself  and  which  be  de- 
scribes as  specifications  of  error  and  prayers  for 
reversal.  In  these  speclflcalions  he  eels  up  nu- 
merous objections  to  the  order  adjudging  him 
an  insolvent  and  to  the  order  adjudging  him  In 
coniempt,  and  to  the  alleged  Terusal  of  the  Ta- 
rious  judges  to  admit  him  to  ImII  pending  an  ex- 
amination of  bis  case  under  the  writs  Issued. 
What  these  various  decisions  were  can  only  be 
determined  from  these  specifications  of  error 
and  other  descriptions  and  allegations  con- 
tained In  aflSdavits  and  alleged  answers  to  pe- 
titions signed  by  tbe  plHlotiff  in  error. 

Be  objecu  that  tbe  order  adjudging  blm  an 
Insolvent,  as  well  as  varlotu  of  the  other 
onlerH  made  by  the  court,  were  not  signed  by 
the  clerk  and  sealed  with  the  seal  of  tbe  court 
assuming  to  grant  them;  that  they  were  not 
served  by  the  sheriff;  that  he  was  dented  a 
trial  by  jury  upon  the  question  of  losolveocy 
and  upon  the  question  of  contempt;  that  he 
was  denied  ball;  and.  generally,  that  the  14th 
Amendment  was  violated  in  his  person,  and 
that  all  of  the  various  orders  were  made  In  vio- 
lation of  the  sections  of  the  Revised  Statutes 
<1U77,  768-766). 

There  Is  not  one  Judgment  of  any  court  to 
be  found  in  the  record.  There  Is  a  statement 
In  each  of  the  records  relating  to  the  habeas 
•corpus  proc»!ding  following  the  writ  and  re* 
turn  thereto,  as  follows:  "Courtorder,  Octo- 
ber 26,  1898.  Writ  dismissed:  prisoner  re- 
manded. Register  8  of  Departmental  to  10, 
page  249." 

In  one  of  tbe  records  four  petitions  for  writs 
of  habeas  corpus  are  contained,  one  after  the 
other,  and  no  action  shown  In  regard  to  any 
petition  excepting  at  the  end  of  tbe  fourth 
thereto  a  statement  similar  to  that  which  Is 
1174 


above  set  forth  as  to  Qie  dismissal  of  the 

writ. 

There  to  no  record  of  any  appeal  being 
taken  to  any  state  appellate  tribunal  or  of  any 
review  being  had  or  attempted  of  the  various 
so-called  court  orders  remanding  the  prisoner 
after  a  hearing  upon  the  returns  to  Uie  various 
writs,  but  the  writs  of  error  from  this  court 
are  directed  to  the  Judges  of  the*8uperloT(172 
court  of  the  city  and  county  of  San  Francisco, 
and  they  have  been  allowed  by  one  of  the 
judees  of  that  court. 

The  fatal  objection  appears  In  each  case  thai 
the  so-called  court  orders  made  upon  the  re- 
turns to  the  several  writs  of  habea^  corpus, 
which  were  granted  by  a  Judge  and  returni^ 
ble  before  bun,  do  not  constitute  that  final 
judgment  or  decree  In  a  suit  In  the  highest 
court  of  a  state  In  which  a  decision  In  the  suit 
could  be  had  which  may  bo  reviewed  on  writ 
of  error  from  this  court  under  U.  S.  Rev.  Stat, 
g  708.  If  these  various  orders  did  coostitute 
such  a  Unal  judgment,  it  does  not  appear  in 
the  record  that  any  question  arose  in  such  a 
manner  as  would  give  this  court  Jurisdiction 
to  review  the  sane  under  the  above-named 
section. 

A  general  statement  that  the  decision  of  a 
court  is  against  ihe  constitutional  rights  of  tbe 
objecting  party  or  against  the  14ih  Amend- 
ment, or  that  it  is  wiinout  due  process  of  law, 
particularly  when  these  objections  appear  only 
in  specifications  of  error,  so  called,  wilt  n^ 
raise  a  Federal  question  even  where  the  Judg- 
ment U  a  final  one  within  tbe  section  of  the 
Revised  Statutes  above  mentioned.  There 
must  be  at  lenst  some  color  of  a  Federal  ques- 
tion. Hamhlin  v.  We^em  Land  Oo.  147  U.  8. 
S81  [87:  267J. 

In  No.  IW  of  the  above  records,  entitled 
Mott  V.  Clarke,  In  tbe  superior  court  of  the  cltr 
and  county  of  San  FraDcisco,  department  l<j, 
the  record  opens  with  what  is  termed  "speci- 
fications of  error  and  prayer  for  reversal"  in 
which  It  Is  staled  that  Ihe  action  was  com- 
menced on  tiie  3d  of  October,  1891,  bjr  Sling  n 
petition  In  the  court,  and  that  on  the  same 
a  mutilated  portion  of  an  attachment  bond  was 
filed  in  the  same  case,  but  that  the  bond  was 
never  approved  by  the  judge,  and  that  on  the 
6th  of  October,  1891,  the  respondent,  Alfred 
Clarke,  filed  and  served  an  objection  to  the 
bond,  which  objection  Is  set  forth.  Then  It  to 
staled  that  noother  bond  was  ever  filed.  An  or- 
der to  show  cause  then  follows,  orderine  Clarke 
to  show  cause  why  he  should  not  tw  adjudged 
an  insol  vent  debtor.and  restraining  bis  transfer 
of  any  property  in  tbe  meantime.  This  order 
Is  signed  by  one  of  the  Judges  of  the  superior 
court.  It  would  'appear  that  the  order[173 
was  served  on  the  respondent  personally  and 
after  such  service  It  was  filed,  and  waa  not 
served  upon  him  after  filing.  The  respondent 
thereafter  objected  to  the  jurisdiction  of  the 
court  on  the  ground  of  absence  of  summona. 
The  objection  was  overruled,  subsequent  pro- 
ceedings were  bad,  and  oo  Hay  18,  1892,  the 
respondent  waa  adjudged  an  insolvent.  The 
respondent  olalms  that  in  the  above  proceed- 
ings he  has  been  deprived  of  liberty  and  prop- 
erty without  due  process  of  law,  and  denied 
by  tbe  state  tbe  equal  protection  of  the  laws. 
He  spedflea  the  errors  on  which  he  will  rely: 

m  U.S. 
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0)  Th&t  the  judement  complained  of  is  null 
ndvotd  for  want  or  juriBdicUoo,  and  tbe  court 
imr  obtaiDed  juriuicUon  of  bis  person,  and 
beref  ore  he  Ixas  nol  been  accorded  due  process 
« law. 

<Sl  That  said  judrment  Is  made  in  violation 
I  the  14th  article,  Uaited  States  Constitution. 
Ad  §  1S70  of  Revised  Statutes  of  United 
kates.  ' 

Wherefore  respondent  prajs  that  tbe  said 
Ddgment  mw  be  zerened. 

This  paper  la  made  and  filed  nunc  pro  tuna 
a  of  Hay  10. 18M.  by  leave  of  court  for  good 
auRC  ahown. 

(Signed)  Alfred  Clarke, 

Bflspondent  and  Plaintiff  in  Emv. 

It  Is  then  stated  that  the  foregoing  bill  of 
Exceptions  is  allowed  and  autheDticftted  as  and 
For  the  transcript  on  writ  of  error  from  the 
Untied  Btates  Supreme  Court  to  tbe  superior 
court  as  provided  by  law.  It  Is  sigoeu  by  a 
Judge  of  the  fluperiorcourt.  Upon  such  a  rec- 
ord  a  writ  of  error  it  allowed,  and  the  citation 
sod  return  of  the  judges  of  ths  foregoing  mat- 
ters follows. 

This  is  everything  that  la  In  the  recnd.  No 
pleadings,  no  judgment  other  tbsn  an  allega- 
tion in  what  is  called  a  trill  of  exceptions  of  an 
adjudication  io  InsolveDcy.  and  tbe  recital  in 
such  bill  of  objections  taken  of  tbe  character 
above  set  forth,  and  from  this  proceeding  in 
InaoWency  before  one  of  the  judges  of  the  su- 
perior oourt  of  Ban  Francisco  the  plaintiff  In 
error  sues  oat  a  writ  of  error  from  this  court 
174]  and  claims  the  'right  to  review  the  pro- 
ceedings (whatever  they  were)  of  the  superior 
court  of  San  FranciHco  oonn^.    The  same 
objection  (among  others)  applies  to  this  that 
we  have  stated  in  regard  to  tbe  other  records. 

There  is  no  final  judgment,  such  as  is  pro- 
vided for  In  U.  B.  Bev.  Stat,  g  700,  and  therr 
does  not  appear  to  have  aruen  any  Federal 
qoesiion  whatever. 

We  have  carefully  looked  through  these  en- 
tire records,  notwithstanding  the  mass  of  con- 
fusion which  appears  in  all  of  them.  We  find 
nothing  which  shows  that  we  have  jurisdiction 
hi  the  cases,  and  for  these  reasons  tit*  variwa 
m&»tf«nvrwMutbeditmit»ed. 


UBITBD  STATES,  Appt, 

9. 

WILLIAM  J.  BABNETTB. 

Ay  ^  lUuUnant  in  tJU  navff. 

(Bee  8.0.  B«porter'8  ed.  174-190J 

Atteateaant  In  the  navy  ti  entitled  to  pay  for  sea 
aerFioe  wbUe  on  board  a  vessel  of  tbe  Uolted 
Ststsi  aacbored  at  and  tied  to  a  wharf  Id  New 
Tork  harbor  on  wbloh  a  nautical  sobool  Is  mala- 
ItalDsd  In  which  be  aoU  as  an  instractor.  wbeo 
tbe  rensel  Is  furnished  br  tbe  Beoretary  of  tbt- 
HsTT.  who  aaslsmstbe  Iteuteoant  to  gucb  duty, 
■nd  b<e  receives  do  orders  except  from  tbe  com- 
Bsoder  of  the  vessel,  altbougb  tbe  servioe  it 

!IorB.-^a  tontrapagartompentalkm  to  viffieen. 
m  note  to  United  Ststei  v.  Mscdnntel.  8:  NT. 

m  D.s. 


ealled  bjr  the  Secretary  "employment  on  abore 
duty,**  and  the  HenteDant  reoeives  par  ako  as 
Instmetor  from  the  slate  of  New  ToA:. 

[No.  826.] 

Submitted  Deember  £1,  X896.   Decided  Janu^ 
arfftS,  1897. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims  Id  favor  of  William  J.  Barnette 
against  tbe  United  States,  for  sea  pay  as  lieu- 
tenant in  the  navy.  Affirmed, 
See  same  case  below.  80  Ct.  CI.  197. 

Statement  by  Mr.  Justice  Gtvaij: 
This  was  a  cldm  tnr  a  lieutenant  in  thenavr 
of  the  United  Htates  fibr  sea  pay  while  on  board 
the  St.  Mary's  in  the  harbor  of  New  York. 
The  facta  found  by  the  court  of  daims  were  is 
substance  as  follows: 

The  Bl.  Mary's  was  a  sailing  vessel  owned 
and  employed  by  the  United  States;  and  bad 
been  furnished  for  educational  purposes  by  the 
Secretary  of  tbe  Navy,  upon  the  application  of 
the  governor  of  the  slate  of  New  York,  under 
the  act  of  Congress  of  June  20. 1874,  chap.  839. 
whicbiscopic(]lnthe*margin.f  Tbecom-[175 
mand  of  the  vessel  was  always  retained  in  an 
officer  of  the  United  Butes  navy.  The  nautical 
iicbool  upon  this  vessel  was  eatablished  by  tbe 
board  of  education  of  the  city  of  New  York, 
under  the  statute  of  the  state  of  New  York  of 
July  1. 1883,  chap.  410,  the  material  provisions 
of  which  are  likewise  copied  In  the  margin.^ 


tAn  Aot  to  Bnooaraite  tbe  Bstabllsbment  of  PnUle 
IbirlDe  BohoolB. 

Tbe  Secretary  of  tbe  Navy,  to  promote  nantloal 
education.  Is  bneby  autborued  and  empowered  to 
f  umlab,  upon  tbe  application  In  wrfUDK  of  the  irov- 
ernnr  of  tbe  state,  a  suitable  vessel  of  tbe  oavy 
wltball  her  apparel,  charts,  books,  and  iDstrumeDts 
ot  navigation,  provided  tbe  same  can  be  spared 
wttbout  detriment  to  tbe  naval  service,  to  be  used 
for  tbe  beucfit  of  any  nautical  sobool,  or  sobool  or 
college  bavlog  a  nautical  braoota.  eaubtlsbed  at 
enob  or  any  of  tbe  ports  of  New  Tork.  Boston, 
Pbiladelpbia,  Baltimore.  Norfolk,  and  San  Frau- 
dflco.  upon  the  condition  that  there  shall  be  matn- 
talued  at  such  port  a  sobool,  or  braoob  of  a  sobool, 
for  the  instruction  of  youths  In  navltratlon.  sea- 
manship, marine  enirlneiT,  and  all  matters  pertam- 
intr  to  the  proper  construction,  equipment,  and 
sailing  of  vesaels.  or  any  particular  branch  thereof. 
And  the  Preeldent  of  tbe  Doited  states  Is  hereby 
authorized,  when  In  his  opinion  the  same  can  be 
done  without  detrlmeot  to  tbe  public  servioe.  to 
detail  inoperofflcersortbe  navyassuperiniondenta 
of,  or  Instructors  in.  such  schools:  PrMidtd,  tbat 
If  any  sucb  sobool  shall  be  discontinued,  or  the 
good  of  tbe  naval  service  sball  require,  such  vemel 
shall  be  Immedlaiely  restored  to  the  Secretory  of 
tbe  Navy,  and  tbe  omc^s  so  detailed  recalled:  And 
provided  further,  tbat  no  person  ebell  be  seateooed 
to  or  received  at  such  scboola  as  a  puoisbment  or 
commutation  of  punishment  for  crime.  IS  Stat,  at 
L.12I. 

tSeo.  lOOB,  The  board  of  education  are  authorised 
and  directed  to  provide  and  maintain  a  nautical 
school  In  said  dty  for  tbe  education  and  ti  jiuingof 
pupils  in  tbe  science  and  practice  of  navigation:  to 
furnish  nccommodatlous  for  said  school,  and  make 
all  needful  rules  and  rcirulatlons  tberefor,  and  for 
the  number  and  compensation  of  inscruoiors  and 
others  employed  therein;  to  prescribe  the  govern- 
ment and  clisclollne  thereof,  and  the  terms  and  con- 
ditions upon  which  puplb  shall  be  received  and  lo- 
itmoted  therein  and  discharged  therefrom,  and 
provide  In  all  tblnKSfor  tbe  good  management  of 
fiaid  nautical  school.  And  tbe  said  tx>nrd  shall  bai-e 
power  to  purchase  the  books,  apparatus,  stationery', 
and  otber  things  necessary  or  expedient  to  enable 
said  scbool  to  be  properly  aitd  suooessIuUy  con- 
dnotedi  and  may  cause  the  said  acbool,  or  the 
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170]  The  object  of  the  oautfcal  *;chooI  Is  to 
iDMruct  young  moo  1q  marllime  mntters,  so  u 
to  fit  them  forauy  service  cooDecied  with  marl- 
tlmolife,  leftvioe  them  free  to go  into  tlie  navy, 
or  iDto  the  merchant  marine.  The  lostmction  Is 
Id  seamanship,  DavlgatioD,  aailmaking,  ud 
everythine  perwnlng  to  a  seaman's  life. 

The  claTmaot,  on  Jsnuarr  1,  1891,  reported 
to  the  commander  of  the  St.  Hary'i  for  duty 
as  execatWe  officer  on  board  of  faer,  and  there 
■erred  as  such  until  October  24. 1898  (the  date 
of  filing  this  petition),  in  obedience  to  an  order 
signed  oy  the  Secretary  of  the  Navy,  dated 
December  80,  1890,  and  la  the  usual  form  of 
order*  usigolng  officert  to  dn^  am  Khoo) 
■hipSf  H  fwowa: 

Kavy  Department,  WaaUngton. 

December  «F,  1890. 

Sir: 

You  are  detached  from  the  HlDoesota  on  the 
81st  laataDt,  and  will  report  to  Comnumder  A. 
8.  Crowninshield  on  the  same  daw  for  duty  as 
excruttve  on  board  the  nautical  school  ship 
St.  Mary's  as  the  relief  of  Ueut.  0.  0.  Corn- 
well.  This  employment  f»  shore  duty  is  re- 
quired by  the  public  Intereau,  and  such  service 
will  continue  until  the  Slat  of  December,  1898, 
unless  it  Is  otherwise  ordered. 

Throughout  the  claimant's  ■errloe  on  the  St 
Mary's  he  received  no  orders,  except  from  her 
commnnder.  an  ofBcer  of  the  navy;  and 
through  him  his  junior  officers  received  the  or- 
ders i)f  the  commander.  Her  complement  of 
officers  was  the  commander,  the  executive  offi- 
cer, a  lieutenant,  an  ensign,  and  asurgeon.  Her 
IVTjciew  consisted  of  twenty-two*men  ofdif* 
erent  grades  and  ranks,  all  employed  by  the 
cU|  of  New  York.  Her  commander  was  re- 
quired by  the  regulations  of  the  navy  to  report 
semiannually  to  the  Secretary  of  the  Navy 
upon  ibe  conduct  and  professional  ability  of 
his  subordinate  Mkers,  and  upon  the  effi- 
ciency of  the  men. 

The  St.  Mary's  each  year  went  upon  a  cruise 
lasting  from  about  the  middle  of  May  to  some 
time  in  October;  and  during  tbe  rest  of  the 

Sear  was  attached  to  a  dock  in  the  harbor  of 
Tew  York.  While  she  was  not  crulsiDg,  the 
claimant  lived  on  board  and  was  on  duty  on 
board  every  day,  wearing  his  uniform  and  doing 
the  same  duty  and  subject  to  the  same  n^- 
lailons  as  while  tbe  ship  wu  m  the  high  seas; 
and  In  tbe  matter  of  quarters,  mess,  and  uni- 
form there  was  do  difference  whether  the 
vessel  was  under  sail,  or  lying  at  anchor,  or 
tied  to  a  wharf.  The  claimants  duties  as  ex- 
ecutive officer  were  tbe  care  and  preservation 
of  the  ship,  looking  after  the  crew,  and  attend- 
ing to  tbe  details  of  the  owani&rtlon  and  police 
of  the  ship. 
The  claimant  a3$o  acted  as  Instnictor  of  Uie 


pupils  of  the  oantleal  school  on  board  the  8l 
Muy'e;  and  was  paid  for  his  services  In  thai 
capacity  by  the  board  of  education  of  tbe  dty 
of  New  York. 

In  the  routine  of  tbe  Navy  Department,  oBt- 
cers  are  usually  asdgned  alternately  to  sea  and 
shore  duty  for  periods  of  about  three  yeam 
each.  For  two  and  a  half  years  prior  to 
December  81,  1890,  the  claimant  had  been 
attached  to  the  United  Statea  steamship  Ga- 
lena on  a  cruise,  performing  sea  duty  and  n 
celvlng  sea  pay. 

Tbe  claimant  had  been  In  tbe  nary  ilnoe 
1872;  and  during  his  service  on  the  St.  Mary*n 
was  entitled  to  |2,600  a  year  while  on  sea  duty, 
and  13.200  while  on  shore  duty.  The  account* 
Ing  officers  of  the  United  States  allowed  him 
sea  pay  while  the  8l  Mary's  was  on  a  cruise, 
but  only  shore  pay  while  she  was  lying  at  ft 
wharf  in  tbe  barbw  of  New  York. 

Tbe  conn  of  olainu  held  that  he  was  en 
titled  to  sea  pay  during  the  whole  time  of  hf  ■ 
service  on  the  St.  Mary's,  and  gave  Judgment, 
accordingly  In  bis  favor  for  $TO0.26.  iH)  Ot. 
CI.  197.  The  United  Statea  appealed  to  thU 
(M>urt, 

JAwr*.  Jeehim  Srio  Dodm,  Assistant 
Attorney  General,  and  Oeor^e  H.  Goraaaji* 
assistant  attorney,  for  appellant. 

MiMT*.  Jvhn  8.  Bl«lr  and  ChwlM 
Abert  for  a[^Ilee, 

Mr.  Jnatloe  Grm^  delivered  the  cq>lnlon  w 

court: 

By  Uie  statutes  of  tbe  United  8tate^  the  <A 
oars  of  tbe  navy  receive  biffher  pay  "when  u 
sea,"  than  when  "on  shore  duty, '  or  "on  1eav« 
or  awaiiiog  orders;"  and  the  pay  of  the  clatai 
ant,  being  ID  tbe  second  five  years  of  his  aerv 
Ice  as  lieutenant,  was  "when  at  sea,  $2,600; 
00  shore  duty,  $2,200;  on  leave  or  awaiting 
orders.  $1,800."  U.  8.  Bev.  Stat  %  15M. 
And  by  g  lS7t,  "no  service  shall  be  regarded 
as  sea  service,  except  such  as  shall  be  per 
formed  at  sea,  under  the  ordera  of  a  depart- 
ment, and  in  veasels  employed  by  authority  a! 
law." 

To  consUtute  sea  service,  then,  three  thing* 
and  three  only  are  necessary.  Tbe  servio* 
must  be  perfdrmed  "at  sea;"  "under  the  or- 
dera of  a  department;"  and  "in  vessels  tn 
ployed  by  authority  of  law." 

In  order  to  come  within  the  phrase  "at  sea," 
as  used  In  this  statute,  tt  Is  not  necessary  that 
the  vessel  upon  which  the  serrice  Is  nerforme<i 
should  be  upon  tbe  high  seas.  It  is  enough 
that  she  is  waterbome,  even  if  at  anchor.  In  u 
bay  or  port  or  harbor,  and  not  In  eondliimi 
presently  to  go  to  sea.  It  has  aocordincly 
been  adjudged  by  this  conrt  that  a  vesseT  la 
"at  aea,^  wlUiln  the  meaning  of  tiw  statata^ 


pnpns.  or  part  of  tbe  pupOs  ibereof,  to  go  on  board 
vessels  tn  i  he  hartmr  of  Hew  York,  and  lake  orulaes 
Id  or  from  MUd  bartwr,  for  the  purpose  of  obtain- 
Inir  M  pmoUoa)  knowledge  la  DBTtRatlon  and  of  tbe 
duHes  of  marlnen.  And  tbe  wld  roard  are bereby 
authoriSf>d  to  apply  to  tbe  Uolted  Stat**  travem- 
menc  lor  tlie  requisite  use  or  n  i  itili  and  suKAtfl* 
for  *.be  purpoce  atmve  mentioDed. 

See.  IwO.  Ttw  board  of  education  abail  appoint 
annually  at  least  three  of  tbeir  oumber.  wbo  sball, 
suiueet  to  tlie  onotrol,  supervision,  and  approba- 
UOD  of  tbe  board.  oonsUtote  an  executive  oom- 
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mlttee  for  Tbe  care,  soverDinent.  and  maoafmoent 
of  fluob  DBUtloal  sotiool.  under  rulei  and  remiatlons 
«o  preecrlhed,  and  whose  du^  It  shall  be,  amonn 
other  thlan,  to  reoommeod  tbe  rale*  and  remit** 
tlon*  whMo  they  deem  oeoeMry  and  proper  foi 
such  school. 

Sec.  ion.  After  tbe  estabHsbment  and  oraaDlaa> 
TtOD  of  the  aald  school,  tbe  expenses  tltereof  and  of 
carrying  out  the  provisions  of  thto  chapter  shall  ba 
defrared  from  tbe  moneys  raised  by  law  for  tta* 
support  of  oommon  schools  In  tbe  eliy  and  ooonv 
ofHewTwrk.  S  H.  T.  Laws  Ml;  p,  WU 
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allboogh  ihe  li  used  u  a  tnlnlDK  Mp,  u- 
chonkrin  a  baj,  and  not  in  a  condition  to  be 
taken  out  to  sea  beyond  tbe  matu  land;  or  fs 
used  as  a  recelTiog  ship  at  anchor  in  port  at  a 
nary  yard,  communicating  with  the  shore  by 
a  rope,  and  having  a  roof  oullt  over  her  deck 
and  not  technlcalv  in  oommls^n  for  sea  terv- 
loe.    Unaed  Statu  t.  ^nMfub.  ISO  U.  8.  46 

E:  Unittd  Btatmr.  BUhop.  120  U.  S.  61 
r  5S8I;  United  BUa»  t.  ^rong,  ISO  U.  8. 
[81:  828].  The  claimant,  while  tbe  Bt. 
Mary's  was  not  on  a  cruise,  but  anchored  at 
and  tied  to  a  wharf  in  the  harbor  of  New 
York,  lived  on  board  of  ber,  wore  his  anlfoTm, 
1 79jaDd  was  subject  to  *tbe  same  r^nlattons 
as  while  she  was  upon  the  high  seas:  and  was 
therefore  "at  eea/  so  far  as  slbcted  bis  rate 
of  pay,  dnring  the  whole  period  of  hlssetTice 
as  her  executive  crfDoer.  The  fact- that  this 
aervlce  was  called.  Id  theorderof  tlio  Secretary 
of  the  Navy  assigning  htm  to  duty  upon  this 
Teseel,  "employment  on  shore  duty,  is  im- 
mmterlal.  The  material  question  Is  whether 
the  serrfce  was.  In  hct,  performed  at  sea  and 
not  on  shore;  and  not  upon  tbenaroe  by  which 
tiw  SecretaiT  of  the  Navy  was  pleased  to  des- 
ignate It.  As  was  said  ibis  court  In  UnUed 
Staia  T.  ^mond»,  above  cited,  "Congress  cer- 
tainly did  not  intend  to  confer  authority  upon 
the  wcretary  of  the  NaTy  to  dtmloish  an  offi- 
oef^  compensation,  as  established  by  law,  by 
declaring  that  to  iMShore service  which  wasln 
fact  sea  aerrice,  or  to  Increase  his  compensation 
by  declaring  that  to  be  eea  service  which  was 
Id  fact  shore  service."  120  U.  8.  40  [80:  658]. 

The  service  of  tbe  claimant  was  clearly  per- 
formed "under  the  ordm  of  a  department.'' 
It  was  in  ol>edleDce  to  an  order  of  the  Depart- 
ment of  the  Navy  that  ho  reported  to  the  com- 
mander of  the  Bt  Mary's  and  served  as  her  ex- 
ecutive officer;  and.  throughout  his  service 
upon  ber,  he  received  no  orders  except  from 
her  commander,  himself  an  officer  in  tbe  navy. 
As  was  well  said  by  Judge  Nott,  now  chief 
justice  of  tbe  court  of  claims.  In  delivering 
tbe  opinion  of  that  oonrt  in  the  case  at  bar: 
"Tbe  order  which  placed  the  Bt.  Maiy's  on 
duty  as  a  school  ship,  and,  to  acertaln  extent, 
at  the  disposal  of  the  board  of  educatloo.  did 
not  transfer  the  vessel  to  any  other  authority 
than  that  of  tbe  United  States.  PossesDlon, 
.control,  dlsclpUoe,  and  authority  were  all  re- 
tained by  tbe  govemniettt.  The  oflSeers  doubt- 
less carried  ont  ttie  dlrecdODS  of  tbe  board  of 
cdocatloo;  bat  th^  did  not  do  so  because  they 
weretlie  orders  of  the  board  of  education,  but 
because  they  were  sent  l>y  the  Secretary  of  the 
Navy  to  New  York  to  do  so."  80Ct.  CI.  207. 

It  Is  no  leas  clear  that  tbe  Sl  Mary's  was  one 
of  tbe  "vessels  emplt^ed  authority  of  law" 
by  the  United  States.  The  court  of  claims 
has  distinctly  found,  as  a  fact,  that  she  was 
"a  sailing  vessel  owned  and  employed  by  tbe 
ISOjUnited  Stales."  *Botb  the  furnishing  of 
the  St.  Mary's  by  the  Secretary  of  the  Navy  to 
the  state  of  New  York  for  a  ship  to  maintAiD 
a  nautical  school  upon,  and  >he  detail  of  tbe 
claimant  as  executive  oflScer  of  the  veEsel 
while  she  was  used  for  that  purpose,  were 
pursuant  to  the  powers  expressly  conferred 
ui>OD  the  President  of  the  United  States  and 
tbe  Secretary  of  the  Navy  by  tbe  act  of  Con- 
grees,  entitlea  "An  Act  to  Encourage  the  Es- 

1«S  U.S. 


tabllsbment  of  Public  Marine  Sebools."  Act 
of  June  20. 1874,  chap.  880(18  Stat.  atL.  121). 

The  duties  of  executive  officer  of  tbe  St, 
Mary's  having  been  performed  by  tbe  claim- 
ant as  a  lleulenaot  In  the  navy  of  the  United 
States,  at  sea.  under  tbe  orders  of  the  Depart- 
ment of  the  Navy,  and  in  %  vessel  empl<7ed 
by  the  United  States  Xxj  witborily  of  law,  be 
was  entitled,  during  tbe  whole  period  of  his 
service,  whether  the  vessel  was  attached  to  a 
wharf  or  was  uillag  on  a  cruise,  to  the  rate  of 
pay  which  the  statute  allowed  to  blm  "when 
at  sea,"  notwithstanding  that  during  tbe  same 
pa4od  he  also  recdved  pay  from  the  state  of 
New  York  for  tbe  performance  of  the  distinct, 
but  quite  conalstetit,  duties  of  instructor  in  Its 
nautical  school  upon  this  vessel,  tbe  perform- 
ance of  which,  Indeed,  by  naval  officers,  was 
manifestly  contemplated  and  intended  by  tbe 
act  of  Congress,  and  \rj  the  orders  Kd  the  Bec- 
retfiry  of  the  Navy.  • 

Judfffiunt  affirmed. 

Mr.  Justice  FiuldandMr.  Justice  Br«vr«r 
took  no  part  in  the  consideration  and  decision 
of  this  < 


THOMAS  W.  JONES.  Plff.  in  Brr., 

V. 

ALFRED  O.  BRIM,  Road  Supervisor  of  Dis- 
trict No.  a.  Summit  County,  Utah. 

(Sees.  aBeporter*ied.  in-lH.) 

moA  tfatute  at  to  damaga  cattle~-pretump- 
tion~dueproeat<tf  law. 

1.  Tbe  Utah  statute  wbloh  makes  any  peiaoa  who 
drives  a  berd  of  bors-a.  anea,  cattle,  slwep,  seats, 
orswtaeovera  publlo  bi^bway  constructed  on 
a  hlllBlde.  liable  for  all  damases  done  br  sucb 
animals  In  deatroyloff  tbe  banks  or  roUinjrrooka 
into  or  upon  such  blffbwar.  does  not  denr  tbe 
equal  proteotloa  of  the  Jaws  nor  deprive  off  prop- 
erty witboat  due  prooess  of  law. 

2.  Soeta  statute  simply  crrates  a  ooQoluslTe  pre- 
sumption of  negllfreuce  from  a  panloular  state 
of  facta,  wblob  is  wlttalu  the  provlDoe  of  the  leg- 
Mature. 

&  A  statnteseuenl  to  Its  applloatlon  to  aU  |>er- 
■ons  under  like  etreumstancet.  and  not  anaiM- 
trary  ezetelse  of  power,  does  ootdeoytotbede- 
feadant  tbe  equal  protection  of  the  taws;  nor, 
U  It  provides  for  tbe  ascertainment  of  liability 
by  Judldai  proceedings,  does  It  derive  bim  <Ht 
prupeety  without  due  prooQes<^  law. 

[No.  821.] 

SiOmitted  Jmwarv  H,  1897.  Deeidtd  FOhl- 
oryi.  IS07. 

Pr  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  judgment  of 
that  court  affirmiag  a  judgment  of  the  Dis- 
trict Court  of  the  Territory  of  Utah  in  favor  of 
Alfred  G.  Brim,  road  supervisor,  against 
Thomas  W.  Jones,  for  damages  by  destroying 
the  bsnks  oif  and  rolling  rocks  into  a  highway, 
caused  by  a  band  of  sheep  while  beliig  driven 
upon  the  highway.  4tf(rMi«d. 

See  same  case  below,  11  Utah.  900,  20  L.  R 
A.  97. 


i(ara.—AMto  what  du«  proesw  eflms^  see  note 
to  Pearson  v.  Tewdall,  tk  dS. 
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StBtement  Hr.  JorUco  WUte  t 
181]  *ThlB action wssorlgiDallyiaetltuted  la 
June,  1893.  before  a  justice  of  the  peace  In  the 
Iben  territory  of  Utah,  to  recover  the  sum  of  $10 
for  damages  alleged  to  have  resolled  from  de- 
■troylng  the  Iwnka  on  the  itde  of  aod  from 
nlHng  rocka  Into  aod  upon  a  public  hl^waj 
situated  on  a  lilUride,  caused  by  a  baud  of 
sheep  owned  by  the  defendaut  while  being 
driven  upon  such  highway. 

The  supreme  court  of  the  territory^  on  re- 
view of  the  judgment  of  a  district  court  In 
favor  of  the  defendant,  held  that  the  statute 
upon  which  the  cause  of  action  was  founded 
was  valid,  adjudged  that  the  petition  stated  a 
catise  of  abtion,  and  remanded  the  cause  to  the 
district  court.  11  Utah,  SOO  [39  L.  R.  A.  97]. 
Subsequently,  the  supreme  court  of  the  state 
affirmed  a  judgment  of  the  district  court, 
which  bad  been  entered  for  the  amount 
claimed.  45  Pac.  48.  The  defondant  aued 
out  this  writ  of  error. 

Meatn.  FrMldln  S.  Wehards  and  ^ 
aepk  T.  RichanU  for  plaintiff  In  error. 
Mr.  Parlear  Xi>  Williams  for  defcndaot 

In  error. 

Mr.  Justice  Whit*  delivered  the  opinion  of 
the  court: 

The  sole  question  presented  for  our  cooald- 
eratlon  is  whether  1  Utah  Comp.  liaws,  p .  748, 
g  3087.  is  in  conflict  with  the  Constitution  of 
the  United  Slates.  The  section  reads  as  fol- 
lows: 

"Sec.  2087,  Any  person  who  drives  a  herd 
of  horses,  mules,  asses,  cattle,  sheep,  goats,  or 
■wine  over  a  public  highway,  where  such 
highway  is  construcled  on  a  hillside,  shall  be 
liable  for  all  damage  done  by  such  animals  in 
destroying  the  banltsor  rolling  rocks  into  or 
upon  such  highway." 

Plaintiff  In  error  claims  that  the  law  In  ques- 
tion  deprives  the  class  of  persons  mentioned 
In  it  of  their  properly  without  due  process  of 
law,  and  denies  to  Uiem  the  equal  protection 
of  the  laws;  and  that  consequently  its  provl- 
rions  conrravene  that  portion  of  the  lat  section 
182]  of  the  14th  Amendment  *to  the  Consti- 
tution of  the  United  States  which  provides 
that  "no  state  shall  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of 
law,  nor  deny  to  any  person  within  Ita  juris- 
diction the  equal  protection  of  the  laws.**  The 
denial  of  the  equal  protection  of  the  laws  Is 
asserted  to  consist  in  an  unjust  and  illegal  dis- 
crimination  against  persons  who  "drive  herds 
of  horses,  mules,  asses,  cattle,  sheep,  goats,  or 
swine  over  a  public  highway,  where  such 
highway  Is  constructed  on  a  hillside,"  by  mak- 
ing them  liable  for  damage  done  by  them  In 
using  the  highway,  while  all  other  persons  are 
permitted  to  use  it  without  liability. 

We  premise  that  the  clause  of  the  14th 
Amendment  of  the  Constitution  referred  to  was 
undoubtedly  intended  to  prohibit  an  arbitrary 
deprivation  of  life  or  liberty  or  arbitrary 
spoliation  of  properly.  Barbier  v.  Connolly, 
118  n.  5.  28  [*28:  938].  But  it  does  not  limit, 
nor  was  It  designed  to  limit,  the  subjects  upon 
which  the  police  power  of  a  state  may  be  law- 
fully exerted.  MinTteapolu  dt  8t.  L.  R  Co.  v. 
Seekwith,  129  U.  &  39  [82:  686].  Embractd 
678 
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within  the  police  powers  dt  n  stfttesn  the  estab> 

llRliment,  uialotenance,  aod  control  of  puhltc 
iiighways.  iVeto  OrUana  Qadahi  Co.  v.  Louia- 
iana  Light  d  S.  P.  d  Mfg.  Cb.  IIS  U.  B.  661 
[29:  621].  The  legislation  In  question  would 
clearly  seem,  therefore,  to  come  within  the 
narrowest  d^nlUon  of  the  police  powv,  and 
be  properly  classed  as  n  reasonable  regulatltni 
incident  to  the  right  to  establish  and  maintain 
such  highways.  The  statute  is  analogous  In 
principle  to  the  one  considered  in  the  case  of 
St.  Louit  A  8.  F.B.  Co,  v.  Mdtheaa.  decided 
at  this  term  (165C  S.  1  [ante.  251]).  wherein  It 
was  held  that  a  law  of  Missouri  was  valid 
which  made  every  railroad  corporation  owning 
or  operating  a  railroad  In  the  state  absolutely 
responsible  In  damages  for  the  property  of  any 
person  injured  or  destroyed  by  fire  communi- 
caied  by  Ita  locomotive  engines.  That  declt^on 
was  based  upon  the  right  of  a  state.  In  the  ex- 
ercise of  its  police  power,  to  classify  occupa- 
tions with  relation  to  their  peculiar  liability  to 
cause  Injury  to  property,  from  the  dangerotts 
nature  of  the  tmplementa  employed  In  the  busi- 
ness. The  legislation  here  In  question  undoubt- 
edly proceeds  upon  this  theory.  The  statute 
*wa8  manifestly  not  designed  to  Impose  [183 
a  liability  upon  the  owners  of  herds  for  damage 
ocrasIoBed  by  the  mere  passage  of  a  drove  of 
animals  over  a  hillside  road.  If  these  herds 
were  kept  In  the  road,  the  banks  woidd  not  be 
caved  or  rocks  rolled  into  the  traveled  way. 
The  damage  contemplated  must  therefore  be 
occasioned  by  animals  going  outside  the  beaten 
roadway.  In  effect,  the  legislature  declared 
that  the  passage  of  droves  or  herds  of  animals 
over  a  hillside  highway  was  so  likely,  if  greal 
precautions  were  not  observed,  to  resiilt  In 
damage  to  the  road,  that  where  this  damage 
followed  snch  driving,  there  ought  to  be  no 
controversy  over  the  existence  or  nonexistence 
of  negligence,  but  that  there  ahould  be  an  ab- 
solute legal  presumption  to  that  effect  resulting 
from  the  fact  of  having  driven  the  herd.  The 
confusion  of  thought  Involved  in  the  reason- 
ing  of  the  plaintiff  in  enw  not  only  results 
from  failing  to  consider  that  the  statute  simply 
creates  a  conclusive  presumption  of  n^Ugence 
from  a  particular  state  of  facts,  but  also  Is 
caused  by  treating  the  law  as  one  imposing  a 
liability  on  the  owners  of  herds  when  liablu^ 
does  not  also  exist  as  to  others.  It  is  reason- 
able to  infer  that  the  lawmaker  contemplated 
that,  if  only  a  few  animals  were  driven  over  a 
road,  and  damage  resulted  from  their  being  at 
lowed  to  leave  toe  road  and  go  upon  tbeuoes, 
so  as  to  cause  Injury,  there  would  be  no 
practical  difficulty  in  establishing  the  want  of 
due  care  on  the  part  of  those  In  charge  of  the 
animals  driven,  and  therefore  there  was  no 
necessity  in  such  case  of  creaUng  a  conduslvir 
presumption  of  negligence,  whilst,  on  the  otha 
hand,  the  driving  of  a  herd  might  require  such 
a  degree  of  care  and  leave  room  to  so  much 
qneatioo  as  to  whether  due  care  had  been  taken 
that  where  damage  resulted  the  conclusive 
presumption  of  neglect  should  be  entailed. 

It  was  obviously  the  province  of  the  state 
tpgislaiure  to  provide  Uie  oatnra  and  extent  of 
the  legal  preaumptioo  to  be  deduced  from  a 
givpn  state  of  facts,  and  the  creation  bylaw  of 
such  presumptions  is  after  all  but  an  llluBtra> 
tlon  of  the  power  to  dasalfy.   When  the  stat> 
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lilB  !■  praperlj  nndentood,  theraAnw,  the  krgu- 
meot  of  the  plaintlfE  ia  error  unoiiDti  to  an  as- 
wrtfoD  that  the  whole  subject  of  the  probative 
184]force  *to  arise  by  operation  of  law,  from 
any  specified  Rtate  of  fact,  la,  in  erery  sense, 
by  the  effect  of  the  14th  Amendment,  removed 
from  the  Jurisdiction  of  the  local  aathoritlea. 

The  statnie  Iwing  general  In  Its  application, 
embracing  all  peraona  under  anbetantially  like 
circumstances,  and  not  being  an  arbitrary  ex- 
ercise of  power,  does  not  deny  to  the  def  endaut 
the  equal  protecUoo  of  the  laws.  LotM  r. 
KantM,  168  U.  B.  61. 88[41:  78.  801;  Dmeem 
V.  JfiteMtKlSSI?.  B.87T[88:  48Sj.  Bo,al«>k 
M  the  statute  clearly  apecifles  ,tlie  condition 
under  which  the  presumption  of  neglect  arises, 
and  provides  for  the  ascertainment  of  liability 
by  Judicial  proceedings,  there  ia  no  foundation 
for  the  assertion  that  the  enforcement  of  such 
ascertained  liability  conatltutea  a  taking  of 
property  without  doe  prooen  of  law. 

Jwgmeni  nfflrmed. 


a  L.  ADDCTOTON.       «i  Ar., 
e. 

DHITED  STATES. 

rSee&aBei>ortei*s  ed.lBi-Uaj 

Baaing  a  tmt  trial— matutaui^t§r—iiulnie- 
Uon. 

L  Therffuial  of  theoourt  below  tograatanew 
trial  cannot  be  sstlvned  for  error  In  this  court. 

M.  Allure  toaajrtbat  nanslaugbtermiistlMdone 
unlawfully  and  wilfully  doeanot  Eendcrflmne- 
ona  an  lostruotlon  dlsUnffntoUng  between  mar^ 
der  and  manelaugbter,  wbtoh  says  tbst  the 
accused  oanaot  be  fcaod  ffuiltr  of  murder  If  tbe 
MlUnic,  thoogb  Intuitional,  was  without  malloe. 

IL  Tbe  ifBbt  of  self-defense  Is  snOoleotlr  stated  lo 
an  instraotton  that  a  man  marUII  hM  assailant 
It  the  oircRoutancea  are  suoh  as  to  produce  upon 
bis  mlod,  or  tfaat  of  a  reasonablT  prudent  man. 
the  nnpreaslou  that  t^'  ao  dolog  onir  oonld  be 
saTetalBowoiltBor  pnrteot  himself  from  serloua 
bodilj  harm. 

[No.  679.] 

Bubmitted  Deeember  IS,  J896.   Decided  FAru- 
ary  1, 18S7. 

IN  ERROH  to  the  arcnit  Court  of  tbe  United 
States  for  the  Eastern  District  of  Texaa  to 
review  a  Judgment  of  that  court,  convicting  C. 
L.  Addington  of  murder  of  one  (hear  Hodges. 

The  facta  an  stated  hi  the  opinion. 
Jfr.  0.  I*.  Addla^toB,  In  proper  penon. 
for  platntifT  in  error, 
Jfr.  Holnea  CoaracU  SdlcUor  GflMral, 

for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  plalDtlfT  In  error,  0.  L.  Addington,  and 
one  T.  D.  BuchannoB,  "late  of  the  Choctaw 
Nation,  Red  River  county,  Indian  teriitoiy," 


VaiM.~-AM  to  erftntaol  lau;  efftdt  ef  geMrai 
verdict.— see  note  to  Border  t.  United  States,  28;  OBT. 

At  to  criminal  bno;  eomeUon  o/  sentenca  of  one 
tonvteted  ;  nssnteiiee,— see  note  to  Ex  parte  dross, 
W:  m. 
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were  charged  by  Indictment  In  tke  olrealt 
court  of  the  Uuliud  Stales  for  the  eastern  dla- 
trlct  of  Texas  with  the  crime  of  having,  on 
the  98th  day  of  June.  1811.1.  in  said  county, 
killed  and  murdered  one  Oscar  Hodges,  ''a 
white  person,  and  not  an  Indian,  nor  a  cltlaen 
of  the  Indian  territoiT.  nor  a  dUzen  of  any 
Indian  nation  or  tribe. 

The  defendants  pleaded  aeparmtelj  not 
guilty.  Buchannon  was  found  not  guilty,  and 
Addington  waa  found  guilty  of  murder  aa 
charged  In  the  todictment.  A  motion  by  Ad- 
dington for  a  new  trial  having  been  made  and 
overruled.the  accused  was  aentenced  to  anfler 
death  by  hanging. 

Addington  subsequently  moved  In  aneat  <tf 
Judgment  upon  varlona  gronnda.  and  that  mo- 
tion was  overruled. 

1.  The  first  ten  asslgnmenta  of  error  are 
based  upon  a  bill  of  exceptions  setting  out 
almply  tbe  grounds  upon  which  the  accused 
naked  that  a  new  trial  be  granted  to  bim.  It 
la  only  necessary  to  say  that  the  refusal  of  tbe 
court  to  grant  a  new  trial  cannot  be  assigned 
for  error  in  this  court  St&a  v.  United  i^tee, 
168  U.  B.  812  [88: 727]. 

it  The  11th  aasigDment  of  error  relates  to 
the  instruction  jSlven  upon  the  subject  of 
manslaughter.  That  tnstruetJoiI  was  in  these 
worda:  "Hanalancbter,  aa  applied  to  a  mae  of 
this  character.  Is  the  Intentional  taking  of  hu- 
man life,  but  tbe  distinguish!  og  trait  between 
manalaughter  and  murder  is  the  absence  of 
malloe;  It  must  aprlog  from  a  gross  provoca- 
tion, and  of  such  character  as  to  temporarily 
render  the  party  Incapable  of  that  cool  reflec- 
tion that  otherwlae  makea  It  murder.  Of 
course,  the  defendant  Intendi  to  do  what  he 
doea.  bn  t  he  *muBt  be  laboii  ug  at  thetime[  1 86 
be  performs  the  act  under  iotenae  mental  ex- 
citement such  as  would  render  any  ordinarily 
prudent  person  for  the  time  being  Incapahle 
of  that  cool  refiectloo  that  otherwise  makes  it 
murder.  In  that  state  of  case  the  law  doea 
not  wholly  excuse  the  offense;  but  tbe  law.  In 
Ita  charity  for  the  impwfecUtms  and  weak* 
ness  of  human  nature^  reduces  It  from  mur* 
der  to  mansbugbter." 

The  statutes  of  the  United  States  provide 
that  any  person  who,  within  any  of  the  places 
or  upon  any  of  the  waters  described  in  §  6889, 
"unlawfully  and  wilfully,  but  without  malice, 
nirikes,  stabii,  wounds,  or  ahoota  at,  or  other- 
wise injures  another,  of  whldi  striking,  stab- 
bing, wounding,  or  shooting  or  other  injury 
such  other  person  dies,  either  on  land  or  sea, 
wttbio  or  without  the  United  SUtes,  is  guilty 
of  the  crime  of  nuuialaughter."  U.  8.  Rev. 
Stat.  %  S841. 

Tbe  accused  oontenda  that,  under  this  atat- 
nte,  the  taking  of  human  life  without  malice, 
even  though  it  be  Intentional,  Is  not  man- 
filangbter  unless  the  act  be  done  "unlawfully 
and  wilfully:"  and  that  the  Instruction  given 
was  erroneous  in  that  it  did  not  instruct  the 
Jnry  that  before  they  could  convict  of  man- 
slaughter it  must  appear  from  the  evidence 
that  the  killing  was  not  only  Intentional,  bat 
was  unlawful  and  wilful. 

The  only  purpose  of  the  court  In  this  part 
of  its  charge  was  to  bring  out  the  distinction 
between  murder  and  manslauehter,  and  to  in- 
form the  Jury  that  they  eoula  not  find  the  ac- 
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cu0cdffiillty  ot  muTiipr  if  tfan  ktlliog.  allhongh 
iDtentionnl.  wu  wilbnut  malice.  Tlits  was 
for  the  beneflt  and  not  to  the  prejudice  of  the 
accused. 

But  It  la  said  that  the  accused  may  hare 
killed  bis  adTcrury  In  self-defense.  The  court 
did  DOt  overlook  this  part  of  the  case.  I:  fur- 
ther Instructed  the  Jury:  "The  homHde  he- 
comes  JuatlAable  when  the  party  that  Is 
cbarired  with  taking  human  life  has  been  an- 
lawfully  assaulted  bimselt  br  his  adrersary, 
and  Is  placed  In  a  position  of  peril  where  bis 
life  is  about  to  be  taken,  or  serious  bodily 
harm  (s  about  to  be  done  him.  or,  from  the 
acts  of  his  adTsrsary,  It  reaaonahly  indicates 
to  tho  defeDdant.  or  vould  reasonably  Indicate 
187]  *to  the  mind  of  any  other  person  situat- 
ed as  the  defendant  was,  an  intention,  coupled 
with  theahllity,  upontbepartof  hisadverKary, 
to  take  his  life  or  do  blm  serious  bodily 
harm;  In  that  slate  of  the  case  it  Is  his  duty 
to  ftTold  the  threatened  danger  If  he  can,  but 
he  Is  authorized  to  use  all  reasonable  means  at 
his  command  to  avert  the  threatened  danger, 
and.  If  necpHsary.  he  is  authorized  to  go  to  the 
«zienl  of  taking  human  life  in  his  own  proper 
self -lief ense." 

If  this  Instruction  stood  alone,  there  might 
be  some  ground  to  contend  that  It  was  Incon- 
hlstent  with  the  right  of  self-defense,  as  de- 
flned  In  Beard  v.  ifnited  atate$,  158  U.  B.  600 
[89:  1086].  But  the  court  further  said:  "If 
you  lielieve  from  the  testimony  that  the  said 
Adrltngtnn  was  attacked  by  said  Hodges  with- 
out havlnf.'  produced  the  occasion  for  the  as- 
sault, and  tb  it  tlie  acts  of  Hodges  then  showed 
to  the  mind  of  Mr.  Addlogton,  situated  as  he 
was,  a  present  Intention  upon  the  _part  of 
Hodges  either  to  take  his  life  or  do  nim  seri- 
OD8  bodily  harm,  or  that  it  would  have  pro- 
duced that  impression  upon  the  mind  of  any 
reasonably  prudent  person  situated  as  Addiog- 
loD  was  that  Hodees  was  then  about  to  kflt 
him  or  do  him  serious  bodily  harm,  and  you 
further  believe  that  ibe  means  he  used  were 
the  only  ressonable  nneaos  at  his  command  to 
avert  tue  threatened  danger,  and  that  he  only 
Hred  In  his  own  actual  self-defense,  not  actu- 
ated by  malice,  and  did  not  ro  there  for 
the  purpose  of  provoking  this  difficulty  for  the 
purpose  of  killing  Hodges,  you  will  find  the 
defendant  not  guuty  as  charged  In  this  Indict- 
menL"  This  InstructioD  Is  not  liable  to  the 
objection  that  It  recognised  Addingtoa's  right 
to  take  Ibe  life  of  his  adversary  only  upon  its 
nppenrfng  that  be  was  in  fact  in  actual  danger 
of  losing  bis  own  life  or  of  receiving  serious 
bodily  liarm.  On  thecoiitraiy,  ihe  courtsald, 
in  suijsunce,  that  if  the  circumBiances  were 
such  as  to  produce  upon  the  mind  of  Adding- 
toD,  as  m  reasonably  prudent  man,  the  Impres- 
sion that  he  could  save  his  own  life,  or  protect 
hlmRcIf  from  serious  bodily  harm,  only  by 
taking  the  life  of  bis  assailant,  he  was  justiflea 
by  thu  law  Id  resorting  to  such  means,  unless  be 
went  to  where  the  deceased  was  for  the  pur- 
188]  poae  of  provoking  adlfflculty  In  *order 
itiatlie  might  slay  his  adversary.  In  so  in- 
structing OB  jury  no  error  was  committed. 
We  find  no  error  of  law  in  the  record  to  the 
Judloe  of  the  accused,  ud  tA$  judgment 
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Hn.  LILLIAN  V.  EaAN  and  HnsbuL 
PEfk.  in  Brr., 
e. 

A.  HABT,  H.  B.  RiohardMm,  and  T.  M. 
Kerr. 

(See  8.C.  Beporter*B  ed.  UB-IM.) 

Bnkm  9latsjudffnutU--tpiniom^ikemtrt 

— FUeral  gtiMim. 

1.  On  error  to  a  state  oourt,  this  oourt  cannot  le- 
eiamloe  the  evldeaoa,  and  when  tbs  faeis  are 
found  t>dow  Is  oonoluded  br  luA  flndtnc 

8.  Oo  error  to  thflsupreme  court  of  Louisiana  the 
opinion  of  that  oourt  Is  to  be  treated  as  part  of 
the  record,  and  mar  be  examined  in  order  to  as- 
o«rtalo  the  quesUons  preseated:  and  this  oourt 
mar  tor  the  purpose,  not  ot  detddins  the  facta, 
but  br  war  of  throwing  llffbt  OD  the  flndiogi, 
look  into  tbe  entire  record. 

IL  If  the  questions  ot  fkot  found  and  decided  In 
the  slate  court  are  adequate  to  dacarauna  ttae 
oonirorersr  between  tbe  partlea.  and  broad 
eoouKh  to  maltitaln  a  Judment  Indopeodent  of 
anr  Federal  questton,  this  court  Is  without  Jnrls- 
dlotlon,  altbouitb  ttae  state  oourt  mar  have  also 
deolded  such  aqoeatlon. 

[No.  68.] 

Submitted  OeMer  87, 1898,  Zketdti  FOruarw 

1.  im. 

IN  ERROB  to  the  Supreme  Court  of'tbe 
State  of  Louisiana  to  review  the  decxe  of 
that  court  altirming  the  decree  of  the  l^'int 
District  Court  of  tbe  Parish  <tf  CaddaLonls- 
lana.  in  favor  of  the  defendants,  A.  R.  Hut 
et  at.,  in  an  action  brought  by  Lillian  W. 
Egan  a  aL,  plaiotlfli,  to  popetuatly  enjoin  the 
building  of  a  dam  acroM  a  stream  dengnated 
as  Bsyou  Pierre.  Dttmtmdfur  vtanttfjurU- 
dietion. 

Bee  same  case  b^w.  4B  La.  Ann.  1888. 
The  facts  are  stated  lo  the  opinion. 
Menn.  C.  J.  Boatner,        TTtoteAar,  and 
J.  C.  Bgan  for  plaintiffs  to  error. 
Mr.  A.  BL  Leonard  for  defendants  in  error. 

Mr.  Justice  WUt«  delivered  the  opinion  of 
the  court: 

The  plaintiffs  In  wror,  by  original  and  sup- 
plemental petitions,  sued  In  order  to  perpetn- 
ally  enjoin  the  building,  by  the  board  of  elate 
engineers  of  the  state  of  Louisiana,  of  a  dam 
across  an  alleged  stream  designated  as  Bayon 
Pierre.  It  was  averred  that  the  construrtion 
would  permanently  Impair  tbe*value  of  [189 
certain  real  property  to  the  plalatlff  belonging, 


Notm-^to  iurtMHetfontoOts  DMted Stout ai> 
prans  Oourt  vhtr*  Faderdl  tptetbbm  ortKS,  or  wftere 
an  drawn  fn  ipuMon  Jtatuto,  trsottf,  or  CutuUtw- 
tfofksee  notes  to  Kartinv.Hunter.  4: 97;  Matthews 
V.  Zaoe,  2: 664;  and  WUllams  v.  MottH,  ft:  871. 

^•to^umdleticmo/  CTnttedStatafitipreme  Oowrt 
(n  declare  Aatt  loio  txrfd  at  *n  eonJUu  with  stats 
ContlitutUmi  to  r«trfae  dterees  of  state  eourts  oi  to 
eonatruetlon  of  AaU  kntw,— see  notes  to  Hart  v. 
Lamphlre,  T:  079,  and  Oommerdal  Bank  v.  Bnc^ 
Iniih&ni.l2iia9. 

As  to  iuritdietUm  of  FedtrM  oetr  itate  eowu* 
tueeMttvof  fVderat  question;  «Aat  eonttUMtu  Ad- 
eral  quei-tioitt—ito  note  to  Hambttn  v.Weatem  Land 
Oo,87:8ar. 
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ftted  ia  the  Ttcloage  of  the  oroposed  work; 
that  It  was  a  parely  private  unaerlakiog  whtch 
the  board  of  stale  engineers  was  DOt  author- 
ized  to  do  at  public  expense,  and  that  the  dike. 
If  carried  out,  would  obstruct  the  navlratlon 
of  Bayou  Pierre,  and  would  therefore  violale 
the  laws  of  the  United  Siatea.  The  state  of 
Louisiana,  by  intervention,  and  the  defend- 
ants, by  answers,  traversed  the  averments  of 
the  petitions.  There  was  judgment  in  the 
trial  court  rejecting  the  plaintifb'  demand, 
which  waa,  on  ^>peali  affirmed  by  the  an* 
pnma  oourt  of  tha  itate  of  LoalalaDa,  To  the 
decree  of  •fflnnanos  tbla  writ  of  omr  It  pros- 
•outed. 

The  record  before  oa  oontalu  all  the  testi- 
mony Introduced  and  eridenoe  offered  in  the 
trial  court,  all  of  which  was  open  for  conald- 
entioo  and  passed  upon  by  the  sapreme  court 
ot  the  atata  of  Loalnana.  On  error,  howerer, 
to  a  atate  court,  thfa  courtcannot  re-examine 
theevideuce,  an^  when  the  facts  are  found  be- 
low, la  concluded  by  such  flnding.  Dovier  v. 
meharOi.  161  V.  8.  658  [88:  805];  BartMt  r. 
lAkkMooi,  160  U.  S.  868  TM:  4601;  BianUm  v. 
AAtDO^  163  U.  B.  978  [40:068].  Trueitia 
that  in  2>MMr  v.  BfoAtmb  the  court,  referring 
to  the  liieftm  In  AvuMuum  A'eer  ArAtos  Oo. 
f.  Man»(u  P.  R  Oo.  93  V.  8.  816.  817m:S18, 
B16],  treated  as  open  for  further  «mmeration 
the  question  whether  in  chancery  cases  the 
power  existed  In  this  court  to  review  the  de- 
cision of  state  courts  on  both  the  law  and  the 
fact  We.  however,  conclude  that  not  only 
the  verv  nature  of  the  writ  of  error,  but  also 
the  mlincB  of  this  oonrt  from  tiie  beglnDlog, 
make  It  clear  that  on  error  to  a  state  court  In  a 
chancery  case,  as  In  a  case  at  law,  when  the 
facts  are  found  by  the  fx>urt  below,  this  court 
is  concluded  by  such  findings.  The  adjudi- 
cations are  ooflected  very  fully  in  Uomgr  v. 
Sie^rdM,  and  In  the  iubsequent  caaea  above 
referred  ta 

It  is  lifcewlae  settled  that  on  error  to  the  su- 
preme court  of  Louisiana  the  oplofon  of  that 
court  is  to  be  treated  as  part  of  the  record,  and 
that  It  may  be  examined  in  order  to  ascertain 
the  questions  presented,  and  this  court  may 
for  the  purpose,  not  of  deciding  the  facta,  but 
by  way  of  throwing  light  on  the  findings,  look 
into  the  entire  record.  Orotrieyv.  Ne\eOrltan», 
1001*108 U.  8.  105[37:667];<?rowv.  UniUd 
StateM  Mortg.  (h.  108  U  a  477  [37:  705 1. 

Turning  to  the  opinion  of  the  supreme  court 
of  Louisiana.  It  is  odtIoub  that  It  held,  not  only 
that  under  the  law  of  Louisiana  the  board  of 
state  engineers  was  competent  to  undertHke  the 
work  in  question,  and  any  damage  resulting  to 
the  plaintiff  thereby  waa  abtqtu  ii^uria,  out 
that  Italso  rested  Its  decree  upon  three  prnposi- 
tions,  two  of  fact  and  one  of  law,  vu..*  First, 
that  the  construction  of  the  dam  was  a  public 
work  jointly  undertaken  by  the  government  of 
the  United  States  and  the  board  of  state  engt- 
neera  of  the  state  of  Louisiana.  8ecoad,  that 
the  stream  aoroaa  which  the  dam  was  to  be 
erected  waa  not  navigable,  and  was  hence  sub- 
ject to  state  control.  Third,  that  even  if  nav- 
igable, as  the  stream  was  wholly  within  the 
state  of  Louisiana,  it  was  hence  exclusively 
under  the  dominion  of  the  state  law.  The 
findings  of  the  oourt  on  theae  subjects  were 
thua  expressed: 

lU  C.  S.        n.  8.,  Book  41.  48 


"Speaking  of  the  nature  of  the  work,  the 
district  judge  says:  *  It  is  a  public  work, 
planned  andlocated  by  state  authority,  and  is 
apart  of  a  system  >'f  levees  ordered  by  the 
state  for  the  prevention  of  overflows.  It  Is  the 
initial  point  of  aline  of  levees  the  propriety, 
location,  and  construction  of  which  have  been 
determined  by  the  state,  acting  through  the 
state  board  of  engineers,  its  accredited  and 
duly  authorized  agents.  It  begins  on  the  high- 
lands on  the  west  bank  of  the  bayou  and  ex- 
tends thence  across  the  bayou  to  Hart's  Island , 
and  from  tiiore  to  Dixie  plantation,  on  Bed 
riw.*  The  United  States  govenunent  has  con- 
tributed $4,000—*  sum  equal  to  tiie  price  of 
Hart'a  contract  with  the  state— towards  the 
cost  of  construction  of  the  Hoe  of  levees  of 
which  the  dam  in  questicm  la  a  part  Mani- 
festly the  claim  that  such  a  work  undertaken 
by  the  state,  with  the  aid  of  the  geoeral  gov- 
ernment, Is  the  work  of  prtvata  persons  tor 
private  and  selfish  motives  Is  absolutely  with- 
out foundation.  ...  As  to  plaintiff's  conten- 
tion that  Bayou  Pierre  Is  a  navigable  stream, 
*we  have  carefully  considered  thevo-  [191 
luminous  testimony  oo  that  part  of  the  case, 
and  we  are  clear  that  the  upper  part  of  Bayou 
Pierre,  In  which  the  dam  In  question  Is  situ- 
ated, la  not  navigable,  and  ihM  the  navigation 
of  even  the  lower  part  of  Bayou  Pierre,  a  con- 
siderable distance  below  the  dam.  Is  attended 
with  many  obstacles  and  difflcuhiea  On  this 
point  the  district  judge  says:  '  From  Grande 
Score,  where  it  (Bayou  Pierre)  enters  Red 
river,  to  a  point  some  miles  below  its  junction 
with  Tone's  bayou,  a  stream  flowing  out  of 
the  -river.  Bayou  Pierre  haa  been  frequently 
navigated  by  steamboats;  but  from  the  point  of 
junction  to  the  dam  in  question  it  has  never 
been  navigated  and  Is  unnavigable.  Between 
these  two  points  it  Is  nothing  but  a  high  water 
outlet,  going  dry  every  summer  at  many  places, 
choked  with  rafts  ana  filled  with  sand,  reefs, 
etc.  It  has  DO  channel;  in  various  localities  It 
spreads  out  Into  shallow  lakes  and  over  a  wide 
expanse  of  country,  and  is  susceptible  of  being 
made  navigable  just  as  a  ditch  could  be  If  It 
were  dug  deep  and  wide  enough  andkppt  sup- 
plied with  a  suflQciency  of  water.'  We  fully 
concur  In  this  finding.  Besides,  Bayou  Pierre 
Is  wholly  within  the  state,  and  the  authority 
of  the  l<>gislature  over  it  la  complete.  Hamil- 
ton V.  VidaAurg,  8.  A  P.  B.  Co.  84  La.  Ann. 
975:  Boykin  v.  Shaffer,  18  La.  Ann.  120." 

Now,  the  foregoing  flndings  by  the  trial 
court,  approved  and  affirmed  by  the  supreme 
court  of  Ix>uiniAna,  that  Is,  the  non-nnvigabil- 
ity  of  the  stream,  and  the  concurrent  partici- 

Ktlon  of  the  United  States  and  the  state  in  the 
ildlogof  the  dam,  are  purely  questions  of 
fact,  and  therefore,  aa  we  have  said,  are  coo- 
elusive. 

It  Is  clear  that  If  theae  questions  of  fact  are 
adequate  to  determine  the  controversy  between 
the  parties,  and  broad  enough  to  maintain  the 
judgment  independent  of  any  Federal  quea- 
tlon,  that  we  are  without  Jurisdiction,  al- 
though the  state  court  may  have  also  decided 
such  a  question.  EwtUa  v.  BotUi,  ISO  U.  B. 
861  [87: 1111]:  Otmntetieut,  Ihv  Torkd  N.  E. 
R.  Oo.  ^.Woodruff.  158  U.  &  689  [88:8691; 
Hammond  v.  OonneeUout  Mut.  F.  InM.  Oo.  150 
U.  S.  088  [B7:  1206]. 
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Tbe  clBim  li  that  the  court  belowerroneoiuilT 
ll>:i]decfdefl  a  'Federal  quertfOD,  which  tt  U 
usericd  Is  absolutely  oeccaaarj  to  mat Dtalu  Iti 
decree  iodepeDdentfy  of  the  codcIumIodi  by  It 
ex  pretsed  on  tbe  f oresolac  propoaf Uoua  of  fact 
T'hU  arffument  la  deduced  from  that  pordon  of 
tbe  decIaiOD  below  which  held  that  even  if  the 
stream  waa  aavlgable  It  was  nevertheleaacom- 
peteot  for  the  atate  authority  to  obstruct  or 
entirely  close  it,  because,  beiug  wholly  wlthiu 
the  state,  it  was  under  iu  exclusive  jniisdlo- 
tlon  and  autbority.  Buch  power,  it  la  argued. 
If  ever  poeseaaed  by  the  state,  depended  solely 
on  tbe  abscDce  of  congretalooal  MglakUon,  as- 
serting the  reserved  authority  of  the  general 
government  over  all  navigable  streams.  In- 
eluding  even  those  wholly  wltblo  a  atate,  and 
therefore  ceased  to  exist  from  the  enactment 
by  Congress  of  tbe  taw  ot  September  10, 1880. 
80  Stat.  atL.  454.  chap.  907.  By  the  statute  re- 
lied OD  Congress  forbade  the  ooostruction  of 
"asy  bridge.  .  .  or  other  works  over  or  in  any 
.  .  .  navigable  waters  of  the  United  States 
under  any  act  of  the  le^lative  assembly  of 
any  state,  until  the  locauon  and  plan  of  auch 
bridge  or  other  works  have  been  submitted  to 
and  approved  by  the  Secretary  of  War,  or  to 
excavate  or  fill  or  in  any  manner  alter  or 
modify  the  coune,  locaUon,  condition,  or  ca- 
pacity of  tbe  channel  of  said  navigable  waters 
ot  the  United  States  unless  approved  by 
the  Becrelary  of  War."  But  by  Ita  plain 
terms  this  statuta  relates  solely  to  navigable 
waters,  and  one  of  the  propositions  of  fact 
found  by  tbe  supreme  court  of  the  state  Is 
that  the  stream  In  question  was  not  navi- 
gable. The  necessary  effect,  therefore,  of  ac- 
cepting this  finding  u  to  lake  the  case  out  of 
the  reach  of  the  law  relied  oo,  and  this  causes 
the  question  of  fact,  that  Is,  non-navigability, 
to  be  wholly  and  adequately  sufficient  to  main- 
tain the  JuHgroent  without  reference  to  the 
statute  in  question. 

It  Is  sought  to  avoid  this  Inevitable  ooncln- 
rion  by  extending  that  the  fact  found  below 
is  not  that  tbe  stream  was  non^iavlgable,  but 
only  that  It  was  so  at  the  partioular  place 
where  the  dike  was  proposed  to  be  built. 
NoQ-navIgabllity  at  the  {Mrticular  place,  it  Is 
argued,  does  not  exclude  the  implication  that 
the  Impeding  of  tbe  water  at  that  point  would 
198]  'obstruct  the  flow  of  water  and  injure 
the  navigable  stream  below  ^e  dam,  thereby 
bringing  the  case  directly  under  the  terms  of 
tbe  statute.  But  this  construction  of  thefindtng 
below  is  entirely  too  narrow.  An  examination 
of  the  record  and  a  conBiderallon  of  the  entire 
context  of  the  opinion  of  the  supreme  court  of 
the  state  make  it  clear  that  the  whole  contro- 
versy below  was  whether  the  dam,  If  erected 
at  the  particular  place  in  question,  would  af- 
fect or  injure  tbe  Dnvifcablllty  of  the  stream 
belnw,  and  that  the  finding  of  fact  that  the 

«8S 


stream  was  not  navigable  at  tte  folbA  where 
the  dam  was  to  be  eracted  was  substantially  a 
conclusion  that  the  erection  of  the  dam  bore 
no  relation  to  and  would  have  no  effect  in  ob- 
structing the  narigation  of  the  stream  known 
as  B^yoa  Flerre  below  tiie  dam.  and  which 
stream  the  oonrt  recognised  as  being  navigable 
In  a  qualified  sense.  Tberecorddlsctoaestbal 
Bayou  Pierre  leaves  the  Red  river  a  short  dis- 
tance below  the  dty  of  Shreveport,  and,  after 
a  long  and  meandering  course,  re-enters  the 
Red  nver  Just  above  the  town  of  Grand  Eccve. 
The  propioaed  dam  cross  ss  B»ou  Pierre  a 
short  distance  from  tbe  point  where  it  leaves 
Red  river.  Bdow  the  point  of  the  dam  a 
stream,  known  as  Tone's  bayou,  which  also 
flows  oat  of  the  Red  river,  empties  into  and 
forms  a  junction  with  Bayon  I^erre.  The 

Krtlon  (H  the  bayou  which  the  court  found  to 
occasionally  navigable  waa  that  below  the 
Junction  of  Tone's  baywt.  As  to  tbe  p«tioB 
above  the  jnnotloactf  Tonc^and  Bi^yoa  nene, 
that  is,  In  tbe  direction  <tf  the  dam,  the  finding 
of  fact  Is  as  follows:  '^Between  these  two 
polnta  It  is  nothing  bat  a  high-water  outlet, 
going  dry  every  aammer  at  many  places^ 
choked  with  rafts  and  filled  with  sand,  reefs, 
etc.  It  has  no  channel;  in  various  locallUealt 
spreads  out  Into  shallow  lakes  and  ont  a  wide 
expanse  of  country  and  Is  snsoeptlble  of  being 
made  uarisable  Just  as  a  ditch  could  be  If  it 
were  dug  deep  and  wide  enough  and  kept  sup- 
plied with  a  sufflclency  of  watCT."  Tbe  obvious 
effect  of  this  flndiog  Is  that  the  qualified  navi- 
gability existing  in  Bayou  Pierre  below  tlie  in- 
flow into  that  stream  of  the  water  from  Tone'a 
bayou,  is  wholly  uninfluenced  by  water  leaving 
Red  river  way  *of  the  upper  mouth  of[194 
Bayou  Pierre.  Indeed,  the  flndiog  amounts  to 
saying  that  the  stream  formed  by  the  jonctioB 
of  Bayou  Pierre  and  Tone's  bavou  is  a  new 
and  to  reaHtr  a  distinct  and  different  stream 
(although  called  by  the  same  name)  from  the 
stream  above  the  Junction.and  in  which  It  is  pro- 
posed to  erect  the  dam.  From  these  eonrideca- 
ttona  it  obviously  resalta  that  the  expresdon  of 
opinion  argumuto  by  tbe  state  court  as  to  the 
power  of  the  state  of  Louisiana  to  control  a 
navigable  stream  wholly  within  its  borders, 
even  it  erroneous,  waa  unnecessary  to  tbe 
decision  ot  tbe  cause,  and  that  the  decree  by 
Uiat  court  rendered  la  adequately  sustained  m 
the  conclusion  of  fact  as  to  the  non-naTlgaUt 
ity  of  the  stream.  This  being  tbe  case.  It  Is 
uonecessaiy  to  consider  whether  tbe  finding 
that  the  work  ot  building  the  dam  was  con* 
currently  carried  on  by  tbe  state  and  the  (Jnited 
States  is  not  also  sufficient  to  sustain  the  de- 
cree below,  since  It  practically  determines  that 
the  dam  was  being  constructed  In  oonformity 
to  theact  of  Congress. 
Ditmi$tmtfor  want  rfjvrSmUn. 
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fADAHS  EXPRESS  COMPANY 
OHIO  STATE  AUDITOR 


HBNRT  BANFOBD,  Pretideot  of  tbe  Adftmi 
Expreai  Company,  Appt^ 

  9. 

KBJfiMKZSB  W.  Tom,  AtkHtor  of  the  State 
of  Ohio,  ttul. 


HBKBY  8ANF0RD,  Preflident  of  the  Adanu 
Expreu  Company,  Appt., 

V. 

EBSNBZBR  W.  POE,  Auditor  of  tbe  SUte 
of  OhIo,«(aJ. 

JAMBA  a  FAROO,  PmfdeDt  of  the  Amert- 
oan  Exprew  Oompaoy,  Appt,, 

V. 

BBENEZEB  W.  POE.  Auditor,  etc,  4«  of. 


THOHAS   a  PLATT,  Preatdent  of  tbe 
Untied  States  Bzpicn  Compaoy.  Appt., 

XBENBZER  W.  FOE,  Auditor,  etc,  et  al 

OLARENCE  A.  BEWARD,  Yloe  President 
of  the  Adama  Express  Company,  Appt., 
ft 

EBENEZER  W.  FOE,  Aodltw,  etc. 


JAHBS  O.  PARQO.  Pesldent  of  tbe  Ameri- 
can Expreaa  Company,  Appt., 
e. 

EBENEZER  W.  POE,  Auditor,  etc 


THOHAS   C.  PLATT.  President  of  the 
Ualted  Slates  Expreu  Compasy,  Ap^, 
c 

EBENEZER  W.  POE,  Auditor,  etc 

(See  &  a  Beportw^B  ed.  IH-SSft.) 

Ohio  iavi  creating  ttate  appraitert  and  a$»mon 
eMttitutionat—ttate  deeitim—expreu  com- 
panjft  propertp—Fedmil  rettriction—inter- 
ttat$  iBommer«e—due  proem  ef  la»~-€guat 
pfwCeeMra  ^  tke  lam—tialua^ont. 

L  nwOhtolawor  Apiiisr,  lSB8,ooinmoiiIj«tyled 
*nhe  Ntohola  lav."  aa  ameoded  Vbj  10, 1801,  ore- 
atior  a  itate  board  of  appratoera  and  aaae«ota  of 
tbe  proper^  to  Oblo  of  telesnph.  telephooe.  and 
axpiea  oompanlea.  and  penerlbtav  tterale  and 
meCbod  Of  awesnient.  ta  cwiatltutlonaL 

ft  That  a  deoMon  of  the  enpreme  court  of  tbe 
state  aiutalafof  the  oonatitutlODallty  of  a  atate 
fltatate  waa  obtained  In  a  prepared  ease  irhlcb  did 
not  tovolve  a  genuine  oontroverar  will  not  pre- 
vent  this  eouTt  from  f oflowtaf  ft, 

nbe  tttle  of  tbii  oaae  at  pnblSabed  tn  the  adTanee 
abe«ta  was  Ban/ord  v.  Pot.  Bat  inaamuoh  as  the 
eawe  on  rebearinfr  was  entitled  br  the  oonrt^dOnu 
Xrpna  Ootnixinv  v.  OMo  Aata  ^ndlter  the  aame 
title  la  adopted  bera. 

Kon— ^  tedlraat  IdMs^iae  note  to  Boholer  r. 
Bew.asflOi 

AMtopomraf  tUUttto  tax, aee note  toDobblna 
T.Brle  Oountj  Comra.  10:  lOSS. 

A»  to  axmptionfiromtaxaUon;vihaiiora  eontmet 
•rnet:  not  inp(ttd,-iee  not*  to  Tucker  r.  Itairu- 
son,  ttsflOS. 

AmU>  tolttf  iMidi  tar  toBcmt  strfet  oanvUonM 
wttA  KtetntoncBaMflmi,  see  note  to  miUam  v.  Per- 

tOD,4:fil8. 

AB^naimtaBBtrmaaallitammedean  Urooaatroi 
bosk,  aee  note  to  baUae  T.  Tan  Aradatab  111  ML 
i«fi  D.H. 


&  Tbe  propeitr  of  an  ezpresi  oommnr  dbtrlb- 
uted  tbrouffh  dKTerent  statea  eonstttntes  but  a 
alDBle  plant  united  to  a  alosle  apeoiflo  nee,  and. 
for  tbe  taxation  of  tbat  portion  of  It  wbidi  la 
wltbin  any  atate,  tbe  ooatraota  for  tranaporta- 
tion  facilitiea,  and  thn  capital  Deoeaaar/  to  oairr 
on  tbe  buBlnoH,  wbetber  represeated  Intanslbta 
or  Intanfflt^  proper^.  In  tbe  state,  as  well  as  IM 
borses,  wairona.  Hifea,  pouches,  and  fotDltnr^ 
may  be  Inoluded  In  tbe  aweaamaat. 

4  There  la  no  IMeral  restriction  which  wlQ  pre- 
vent iwopertr  from  being  aaaeaaed  st  the  value 
whlob  It  has  aa  used  and  by  reason  of  Its  use. 

L  Taxatioo  on  or  determined  by  tbe  proportlOD 
of  tbe  capital  of  an  expreas  oompany  employed 
In  a  atate  tbron«b  which  tta  bustneaa  la  carried 
on.  fairly  asoertalned,  la  easenUally  a  property 
tax,aod,aa  aacta.  not  an  lolerferanoe  with  Inter- 
state oaouneroau 

6.  BefardloR  tbe  property  of  aa  tnteratate  ex- 
preas ODDipany  aa  a  unit  proflt-produclor  plant 
at  the  value  which  It  baa  as  uaed  and  by  reason  of 
Its  oae,  for  the  purpose  of  flxlnff  tbe  Talue  of 
tiMtt  pwtion  ftf  tbe  propertyin  one  state,  and 
oonsiderlaB  the  Taloe  of  Ite  capital  atoOk  aa  an 
eaaentlal  factor  In,  tboiurb  not  aa  a  neoeesarr 
equivalent  of,  the  value  of  tbe  entire  property, 
do  not  amount  to  an  assessment  on  property 
situated  In  other  atatea,  and  for  that  reason  con- 
stitute a  taUov  Of  property  wltibont  due  process 
of  law. 

r.  An  expreaa  oompany  la  not  denied;  tbe  equal 
protection  of  tbe  laws  by  okasaUyinir  It  with  nOl- 
roadand  telegraph  oompanlee  aa  subject  to  tbe 
unit  rule  of  tazattoa.  whltdi  estlmatea  tbe  value 
Of  the  whole  pbtet,  tbougb  sttnated  in  dUlerenc 
atatea,  aa  an  entirety,  for  the  purpose  of  deter- 
mining tbe  value  of  the  property  in  one  atate. 

ft.  Where  the  method  of  appialeement  preaorlbed 
by  tbe  law  Is  pursued  and  there  are  no  tpeotOo 
obantes  of  fraud,  the  valuatloDB  will  not  be  beM 
excessive  upon.evMenoe  teodlo*  only  to  show 
that  tbey  were  ao. 

[Noa.  887^,  8W-40a] 

ArgiuA  Deeamber  10,  11,  rage.  DuOai  Aft- 
rwafyi,  1897. 

APPEALS  from  the  Uotted  States  Ciicult 
Court  of  Appeals  for  tbe  Sixth  Olrcoft 
In  the  Aral  four  of  above  cases  <Nos.  887,  888, 
889,  840)  and  appeals  from  the  Circuit  Court 
of  tbe  Uoited  States  for  Uie  Southern  District 
of  Ohio  in  the  last  three  cases  (Nos.  898,  899, 
400)  to  review  decrees  affirming  the  final  de- 
crees of  the  Circuit  Court,  and  to  review  de- 
crees <^  the  Circuit  Oourt  diasotTlng  the  tem- 
porary injaoctlou,  suatainlng:  tbe  demutrers,. 
and  diBmlsBlnr  tbe  suit  lu  taid  aclioDs  brought 
by  the  sever^  expreas  companies,  appellants, 
agaiost  Ebenezer  W.  Foe,  auditor  of  the 
state  of  Ohio;  «f  al..  to  eDjoin  the  certiflcaLlon 
of  the  apportioned  valuationa  to  tbe  county 
auditors  of  the  property  of  tbe  express  com- 
panies for  tbe  purpose  of  taxatioo.  A^rmed. 

See  aame  cases  below,  61  Fed.  Bep.  440, 
470;  01  Oblo  St.  408;  04  Fed.  Rep.  9;  87  U.  S. 
Appi  878,  899,  68  Fed.  Rep.  M6,li67. 


Statement  by  Mr.  Chief  JnsUoe  FnlUn 
These  are  cases  involving  the  constitution* 
allty  of  cerfaln  laws  of  tbe  state  of  Ohio  pro- 
vidlnjc  for  the  taxation  of  telegraph,  telephone, 
and  expreaa  companlea,  and  tbe  validity  of 
assessmenla  of  expreaa  companies  thereunder. 

The  general  assembly  of  Ohio  passed,  April 
S7,  1()93,  an  act  to  amend  and  supplement 
gg  87T7,  9778, 3779,  and  2780  of  the  lteviae«l 
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Statutes  of  thnt  state  {commoDly  styled  "the 
NIcbolB  law"),  which  was  amended  May  10, 
1894.  Tbe  law  created  a  state  board  of  ap- 
praisers and  assessors,  coosistiog  of  ilie  audi- 
tor of  state,  treasurer  of  state,  and  attorney 
general,  which  was  charged  with  the  duty 
of  assessing  the  property  in  Ohio  of  telegrsph, 
tetophooe,  and  express  companies.  By  the 
act  as  amended,  between  the  Ist  and  81st  days 
of  Hay  annually  each  telegraph,  ielephone,BDd 
ezpreos  company  doing  bustoess  in  Ohio  was  re- 
1971quirea  *to  file  a  return  with  the  auditor 
of  state,  aettlDg  forth  among  other  things  the 
number  of  shares  of  its  capital  stock;  the  par 
value  and  market  nloe  (or.  If  there  be  no 
market  ralue,  then  the  actual  value)  of  Its 
shares  at  the  date  of  the  return;  a  statement 
In  detail  of  the  entire  real  and  personal  prop- 
erty of  said  companies  and  where  located,  and 
the  Talua  thereof  as  assessed  for  taxation. 
Telegraph  and  telephone  companies  were  re- 
qnlred  to  retam,  wio,  the  whole  lensth  of 
thdr  lines,  and  the  length  of  ao  mu(diCHC  their 
llnei  M  Is  without  ancT  Is  within  the  stale  of 
Ohio,  Including  the  lines  controlled  and  used, 
under  lease  or  otherwise.  Express  companlea 
were  required  to  include  In  the  return  a  state- 
ment of  their  entire  gross  receipts,  from  what- 
evw  source  derived,  for  the  year  ending  tbe 
lit  day  of  Hay,  of  business  wherever  done; 
and  of  the  business  done  In  the  state  of  Ohio, 
giving  the  receipts  of  esch  oflSce  In  the  state: 
also  the  whole  length  of  the  lines  of  rail  and 
water  routes  over  which  the  companies  did 
business  within  and  without  the  state.  Pro- 
vislon  was  made  in  the  law  for  the  organiza- 
tion of  the  board,  for  the  appointing  of  one 
of  ila  members  as  secretary  and  the  k«eping 
ef  full  minatea  of  Ita  proceedings.  Tbe  board 
vas  required  to  meet  In  the  month  of  June 
and  assess  the  valne  of  tbe  property  of  these 
companies  in  Ohio.  The  rule  to  be  followed 
by  tbe  board  In  making  tbe  assessment  was 
that  *in  determining  the  value  of  the  properly 
of  eald  companies  in  this  state,  to  Iw  lazed 
within  tbe  state  and  atssosed  as  herein  pro- 1 
vided.  Sfttd  board  shall  be  guided  by  the  value 
of  said  property  aa  determined  by  the  value 
of  tbe  entire  capital  stock  of  said  companies, 
and  such  other  evidenre  and  rules  as  will  ena- 
ble said  board  to  arrive  at  the  true  value  in 
money  of  the  entire  property  of  said  compa- 
nies within  the  state  of  Ohio,  tn  the  proportion 
wlilch  the  same  bears  to  the  entire  property  of 
said  compaoies,  as  determined  by  the  value  of 
tbe  capital  stork  thereof,  and  the  other  evi- 
dence and  rules  as  aforesaid." 

As  to  telegraph  and  telephone  companies, 
the  board  was  required  to  apportion  tbe  valua- 
Hon  among  the  several  companies  through 
which  the  lines  ran.  In  the  proportion  that  the 
tenpih  of  ihelinesln  the  respcctiveconntiesbore 
108]  to  the  *enllre  length  in  the  slate;  in  the 
case  of  express  companies,  the  apportionment 
was  to  be  made  among  the  several  counties  in 
which  they  did  busfness.  In  the  proportion 
that  the  gross  receipts  In  each  county  oore  to 
tbegross receipts  in  tbe  state. 

Toe  amount  thus  apportioned  was  to  be 
eertlfled  to  the  county  auditor,  and  placed 
by  him  on  tbe  duplicate  "to  be  assessed, 
and  the  taxes  thereon  collected  the  same  as 
taxes  assessed  and  collected  on  other  personal 
aS4 
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property,"  Uie  rate  of  taiaUon  to  be  the  same 
as  ibAt  on  other  property  In  tbe  local  laxlng 

district. 

Tbe  valuation  of  all  the  real  estate  of  the 
companies,  situated  In  Ohio,  was  required  to 
be  deducted  from  tbe  total  nltwtlon  aa  fixed 
by  the  hoard. 

Provisions  were  made  for  hearings  and  fer 
thecorrectionof  erroneoiu«idezcessiveTal» 
atlons,  as  follows: 

"At  any  lime  after  the  meeting  of  the 
board  on  the  1st  Monday  fn  June,  and  before 
the  assessment  of  the  property  of  any  com- 
pany Is  determined,  any  company  or  person  lih 
terMted  shall  have  the  right,  on  written  ^pH* 
cation,  to  appear  bsfore  Ine  board  and  be  heud 
in  the  matter  of  the  valuation  of  the  property 
of  any  company  for  taxation.  After  the  aa- 
sesament  of  the  property  of  any  company  tor 
luxation  the  hoard,  and  before  the  oeruflca* 
tion  by  the  auditor  of  state  of  theappmtloned 
valuation  to  (he  Mvenl  oounUea,  ae  provided 
in  §  8780,  the  boaid  may»  <m  tlie  a|q>lleatlOB 
of  any  Interested  person  ot  company,  or  m  Ita 
own  motion,  correct  the  assessment  or  valon- 
tion  of  tbe  property  of  any  company,  In  such 
manner  as  will,  in  Its  judgment,  make  tbe  val- 
uation thereof  Just  ana  equal.  The  provisions 
of  ft  le?  of  the  Revised  Sututes  shall  apply 
to  the  correction  of  any  error  or  overvaluation 
In  the  assessment  of  property  for  taxation  by 
the  state  board  of  appraisers  and  assessors, 
and  to  the  remission  of  taxes  and  penalties  D- 
l^dly  assessed  thereon." 

^tion  167  of  the  Revised  Btatutea,  referred 
to,  reads  thus: 

"Sec.  167.  He  [the  auditor  of  the  state] 
may  remit  anch  tazea  and  Denaltiea  thereon  as 
he  ascertains  to  have  been  inwally  assessed,and 
such  penaltiesas  have  accrued  or  may  accrue  In 
'consequence  of  tbe  negligence  or  error  [199 
of  any  oflQcer  required  to  do  ai^  duty  relating 
to  tbe  asseasment  of  property  tor  taxation,  or 
the  levy  or  collection  of  taxes,  and  he  may, 
tnm  time  to  time,  CMrect  any  error  In  any  aa- 
■eesmentof  property  for  taxation  or  In  the  du- 
plicate of  taxes  in  any  coimty;  provided  that 
when  the  amount  to  ho  remitted  In  any  one 
case  shall  exceed  f  100,  he  shall  proceed  to  the 
office  of  the  governor  and  take  to  his  aaelst- 
ance  the  governor  and  attorney  general,  and 
in  all  such  cases  may  remit  no  more  than  shall 
be  agreed  upon  by  a  maJ(Mrity  of  the  offloen 
named." 

Instead  of  distributing  the  valuation,  as  un- 
der the  act  of  1808,  the  state  board  by  the  act 
of  18M  was  to  certify  it  to  the  auditor  of 
state,  whose  duty  ii  was  made  to  apportion 
and  certify  the  valuation  among  thecountiea. 

Id  No.  »87  the  taxes  for  1808  were  Involved; 
and  in  Nos.  838,  889,  and  840,  the  taxes  Sor 
1894.  These  are  appeals  from  the  clrcntt 
court  of  appeals  for  the  sixth  circuit.  In  Noa. 
868,  899,  and  400  the  taxes  for  1890  were  In- 
volved. These  are  appeala  from  decrees  <tf 
tbe  circuit  court  for  the  aoathem  district  of 
Ohio. 

Tbe  original  satu  were  bnnuht  In  the  dr> 
colt  court  to  enjoin  the  eertiflcatloa  ttf  the  ap- 
portioned valuations  to  the  counQr  andltoia, 
as  to  1898,  against  tbe  slate  board;  aa  to  18M 
and  189S,  against  the  auditor  ctf  state. 

The  circnlt  ooort,  Tkft»  J.,  on  April  28, 
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18M,  ftfter  a  pnUmlnarropliilbD,  filed  opln- 
toni  In  tlM  cue  of  the  WeBtern  Uoloo  Tel^ 
graph  CompanT  acaliut  the  sUtie  board  (61  Fed. 
Rep.  449)  aod  InNo.  887  (61  Fed.  Rep.  470) 
holding  the  Kicbols  law  to  he  Invalid  under 
the  Convtltution  of  Ohio.  On  the  Ist  of  May 
foUowingthe supreme  court  of  Ohio  decided 
that  the  iTlchtdi  law  waa  oonitttttUoDitl  and 
vaUd.  n  Ohio  Bt.  499. 

nierenpon  the  circuit  court  rcTeraed  lu 
rallng,  and  accepted  the  declelon  of  the  su- 
preme court  of  the  state,  and  Judge  Taft  filed 
a  further  opinion  holding  that  the  aaMaimenta 
were  valid.  64  Fed.  Rep.  9. 

In  all  the  cam  the  0nal  decrees  of  the  dr- 
2001  cnit  court  "diuolved  the  temporarv  In- 

Juacttont  which  had  been  granted,  austwned 
emurrers.  and  dlamlssed  the  bllla. 
The  circuit  court  of  appeala  aflbmed  the 
oaaea  taken  to  it  on  appeal.   87  U.  8.  App. 
878,  899.  69  Fed.  Rep.  646,  S67. 

The  proceedings  of  the  state  board  In  mak- 
ing the  ateeeimenta  for  1890  and  certain  cor^ 
leqiondence  are  aet  forth  In  the  recorda  as 
If  ezhtbitB  to  the  bills.  The  action  of  the 
board,  rdative  to  express  companies,  Is  thus 
fl^ven: 

"The  hoard  having  given  each  express  com- 
pany doing  business  In  Ohio,  whose  property 
u  Ohio  la  hereinafter  assessed,  opportunity  to 
^tpear  and  he  heard  personally  w  the  board, 
and  haTtag  heard  all  companies  wnlcb  derired 
to  be  heard  throu|^  their  officers,  agents,  or 
counsel,  and  having  carefully  considered  the 
facta  set  out  In  the  returns,  schedules,  and  sup- 
plementary statements  of  such  companies  and 
all  evidences  of  value  and  all  matters  bearing 
vpon  the  question  of  the  value  of  tbe  prop- 
erty of  ttie  companies  which,  in  the  judgment 
of  the  board,  would  assist  It  In  arriving  at  the 
true  value.  In  money,  of  the  entire  property 
of  each  of  said  companies  within  the  state  of 
Ohio,  on  motion,  the  slate  board  of  appraisers 
and  assessors  unanimously  fix  and  determine 
the  values  of  the  property  of  express  com- 
panies hereinafter  named  In  Otilo  to  be  taxed 
therdtt  at  the  amoants  set  out  in  the  tbllowlnc 
Uble: 

The  Adams  Express  Company...  $538,095.80 
TheAmerlcan  Express  Company.  499,878,60 
The  United  States  BnreH  Com- 
pany  488,864.70*' 

This  valnaUon  was  made  July  94, 1895.  On 
the  8d*of  August,  oounsel  for  tbe  companies 
wrote  tbe  auditor  requesting  to  be  advised  of 
the  assessments  when  made.  In  order  that  they 
might  apply  for  a  correction.  On  the  7la 
of  August  the  secretary  of  the  board  Informed 
counsel  of  the  assessments.  On 'August  10. 
oounsel  wrote  asking  "upon  what  calculation. 
If  any,  the  apparently  precise  amounts  of  the 
aasessments,  especially  tn  the  case  of  the  ex- 
press companies,  are  based,  and  how  the  fig- 
ures are  arrived  at." 

Tbe  auditor  replied  for  the  board  that  "the 
2011  method  pursued  *by  the  stale  board  of 
appnusers  and  assessors  this  year  in  assessing 
the  property  in  Ohio  of  the  Western  Union 
Telegraph  Company  and  the  express  companies 

Ion  represent  la  not  different  from  that  fol< 
>wed  in  former  yaan^  which  has  been  sus- 
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talned  by  the  courts,  and  la  set  forth  tn  the 
records  of  tbe  board." 

Attention  was  called  to  certain  data  lacking 
In  tbe  companies*  returns,  and  counsel  were 
Informed  that  opportunity  would  be  afforded 
for  a  bearing  on  September  3  at  10  o'clock  a. 
M. ;  but  the  three  bills  Involving  these  assess- 
ments were  filed  Aiunist  14,  1895.  Subse- 

anently  returns  mm  filed  as  of  Hay  1,  1895, 
lowing — 

As  to  the  Adams  Express  Company.  Num- 
ber of  shares:  190,000.  Market  valne:  $140 
to  $100.  Taxable  value  of  real  estate  owned 
in  Ohio:  $35,170.  Value  of  personal  prop- 
erty. Including  moneys  and  credits,  owned  by 
company  -in  Ohio:  $49,065.  Total  value  of 
real  estate  owned  outside  of  Ohio:  $8,005.- 
IS7.fi3.  Total  value  of  personal  property 
owned  outside  of  Ohio:  $1,117,426.05.  Entire 
gross  receipts  from  whatever  source  received 
within  tbe  state  for  theyear:  $282,181.  Whole 
length  of  lines  of  rail  and  water  routes  over 
which  the  company  was  doing  business;  89,647 
miles.  LengthwlthouttheBtate:  97,018raUe8. 
Wltbln  the  state:  2,129  miles. 

As  to  tbe  United  States  Express  Company. 
Number  of  shares:  100,000.  Par  value:  $100. 
Market  value:  $40.  Taxable  value  of  real  es- 
tate owned  in  Ohio:  $32,190.  Value  of  per- 
sonal property,  including  moneys  aod  credits, 
owned  In  Ohio:  $28,488.  Entire  gross  recelpta 
from  whatever  source  derived  within  the  state; 
$868,519.  Length  of  lines  wltbln  the  stale 
over  which  tiie  company  was  doing  business: 
3,011  miles. 

As  to  the  American  Express  Company. 
Number  of  interests:  180,000.  Par  value: 
$100.  Market  value:  $113.  Taxable  value  of 
real  estate  In  Ohio:  $08,660.  Value  of  per> 
sodhI  property,  includins  moneys  and  credits. 
In  Obfo.  $28,480.  TotsT  value  real  estate  out- 
side of  Ohio:  $4,891,259.  Total  value  of  per- 
sonal property  outelde  of  Ohio:  $1,A61.769. 
Gross  recelpto  wltbln  the  state:  $279,446. 
Whole  length  of  lines:  86.S95  mites.  Length 
wltbln  the  state:  1,781  miles. 

*The  companies  made  no  return  of  [202 
their  enUre  gross  receipts  of  business  wherever 
done,  nor  of  the  terms  of  their  contracts  or  ar- 
rangements for  transportation. 

These  returns  stated  and  the  bills  repeated 
that  aside  from  the  real  estate  mentioned  the 
companies  had  no  property  In  the  state  of 
Ohio  "except  certain  horses,  wagons,  harness, 
trucks,  safes,  and  office  fixturea  located  at  dif- 
ferent points."  and  that  their  actual  value  was 
given.  That  "tbe  business  of  the  company  Id 
the  state  consists  In  carrying  packages  on  pas- 
senger and  express  trains,  steamboats,  and 
stages  In  the  care  and  custody  of  its  employees 
who  accompany  the  packages.  The  express 
company  has  no  ownership  of  nor  interest  In 
these  means  of  conveyance,  and  simply  pay» 
to  the  railroad  companies  and  the  owners  of 
the  steamboats  and  stage  coaches  for  tbe  pas- 
sage of  messengers  and  their  accompanying 
packages.  The  horses,  wagons,  and  trucks 
are  used  It  in  the  collection  and  delivery  of 
these  packages.  Tbere  Is  no  peculiarity  about 
this  property;  It  is  of  an  ordinary  kind,  whose 
true  value  tn  money  must  be  measured  by  the 
ordinary  standards,  and  Is  easily  ascertained 
and  determined." 
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Eftcb  of  the  bills  fo  Nos.  898,  899,  and  400 
alleged  that  the  Bcheme  of  taxation  contem- 

Jilateil  by  the  act,  "while  professing  to  provide 
or  taxation  of  property  in  the  state  of  Ohio, 
does  not,  In  fact,  do  bo,  InaMnuch  us  It  directs 
the  state  board  of  appralsen.  in  determining 
the  value  of  the  property  of  express  compa- 
nies in  said  state  for  the  purpose  of  taxation, 
to  be  'guided  by  the  value  of  said  property  as 
determined  by  the  value  of  the  entire  capital 
stock  of  said  company  .  .  .  io  the  propor- 
tion vhlcb  the  same  (vfs.,  the  property  of  the 
companies  within  the  state)  bears  tn  tbe  entire 
proi>erly  of  said  companies,  as  determined  by 
the  value  of  tbe  capilal  stock  thereof;' "  that 
"the  value  of  the  capital  stock  or  shares  of 
aaid  company  and  of  express  companies  gen- 
erally is  determined,  not  so  much  by  the  value 
of  the  property  and  appliances  which  tboy  use 
In  carrying  on  their  business,  as  by  the  skill, 
diligence,  fidelity,  and  success  with  which  they 
conduct  their  business.  Said  company  employs 
mnnv  tbousaods  of  men  who  are  constantly 
20d]  engaged  in  carrying  express  'packages, 
mauy  of  them  of  great  value,  from  one  part 
of  the  country  to  another,  and  its  income  and 
the  value  of  its  shares  are  largely  the  reault 
of  thdr  efforts,  fidelity,  and  integrity,  and  of 
■kitiful  management  and  supervision  of  the 
business.  Bald  company  furthermore  owns 
real  and  personsl  propertv  of  great  value  aside 
from  the  appliances  of  Its  express  business, 
wlilch  is  not  held  or  taxable  in  the  stale  of 
Ohio,  and  some  of  which  is  not  taxable  at  all, 
all  of  which,  however,  together  with  the  busi- 
ness conneciioos  of  the  company  and  the  re- 
ptitmtlon  and  goodwill  which  it  nas  earned  in 
tbe  course  of  more  than  fifty  years  of  public 
service,  enter  largely  into  the  value  of  Its  cap- 
ital shares;"  that  tbe  market  price  of  the  com- 
pany's shares  does  not  "afford  any  fair,  rea- 
sonable, or  just  method  of  estimating  tbe  value 
of  ivt  property  or  fixing  the  basis  of  value  for 
tbe  purpose  of  taxation,  because  the  market 
price  is  speculative  and  variable,  depending 
upon  financiHl  conditions  not  at  all  connected 
with  ibis  company,  lis  business,  or  its  prop 
erty;  and  your  orator  insisis  that  said  scheme 
of  tazalloB  is  unfair,  illegal,  unjust,  and  un- 
equal and  is  a  regulation  of  and  a  tax  upon 
Interstate  commerce  and  a  taking  of  its  prop- 
erty without  due  process  of  law;  that  the  act 
and  the  assessments  made  thereunder  are  In 
contravention  of  the  Constitution  of  tbe  United 
Btstes  because  the  act  provides  for  the  assess- 
ment of,  and  the  assessments  embrace,  prop- 
erty not  situated  within  tbe  Jurisdiction  of  the 
state  of  Ohio,  and  the  property  of  tbe  com- 
panies is  therefore  taken  without  dne  process 
of  law;  and  that  the  scheme  as  s  specMl  one 
imposes  an  illegal  burden  on  interstate  com- 
merce and  denin  the  equal  protection  of  the 
laws. 

Mew.  Lawrence  Maxwell,  Jr.,  Olar- 
enee  A.  Seteerd,  Jamet  0.  CSsrfar,  and  F^iUtH. 
Ptatt,  for  appellants: 

The  circuit  court  erred  in  sustaining  the  de- 
murrers to  the  hills  and  in  dismissing  tbe  bills. 
The  assessments  complained  of  ar6  not  In  fact 
assessments  against  the  plaintiffs  in  respect  of 
their  property  held  or  owned  by  them  in  the 
state  ct  Ohio,  or  within  the  taxing  jurisdiction 


of  that  state,  but  are  really  an  attempt,  under 
the  guise  of  taxing  the  plaintiff's  property 
within  tbe  state,  to  enforce  asaiDStthem  Uw 
payment  of  a  tax  upon  their  Sudness.  which 
is  largely  interstate  commerce,  or  for  the 
privilege  of  doing  such  business  In  the  state 
of  Ohio,  by  placing  a  fictitious  and  artificial 
value  upon  their  property ;  and  the  assessmenta 
and  the  statute  of  Ohio  purporting  to  author- 
ize them  are  therefore  In  contravention  of  tbe 
Constitution  of  the  United  States,  especiallr 
of  the  Interstate  commerce  clause  of  g  8,  arti- 
cle 1,  and  of  §  2,  article  4.  and  of  g  1,  article 

We  do  not  concede  that  the  assessments 
complained  of  in  the  bills  are  authorixed  ^ 
the  Nichols  law,  or  that  the  supreme  court  of 
Ohio  would  Justify  them  If  they  were  before 
that  court.  If  not.  the  demurrers  should  have 
been  overruled  on  the  ground  that  the  allm^ 
tions  of  the  bUIs  show  the  assessments  to  be 
illegal,  even  assuming  the  statute  itself  to  be 
a  valid  law;andthi8Court,having]url8dictioB 
of  the  entire  case,  should  now  overrule  the  de> 
mnrrers  on  that  ground,  even  if  the  court 
should  ho  of  opinion  that  tbe  Nichols  law  it- 
self doeenot  contravene  any  provlsious  of  the 
ConsUtutlon  of  Ohioor  of  theUnited  States;  be- 
cause, if  tbe  Nichols  law.  In  the  view  of  thle 
court,  properly  construed,  requires  tbe  prc»>- 
erty  of  express  companies,  such  as  it  is,  to  be 
assessed  on  tbe  basis  of  its  ordinary  value  as 

Sroperty,  it  is  manifest  that  that  has  not  been 
one,  and  that  the  assessments  made  by  the 
state  board,  Incresdng  Xhai  value  ten 
twenty  fold,  cannot  be  sust^ned,  and  wamnt 
the  Interposition  of  a  court  of  equity. 

Cooley,  Taxn.  Sd  ed.  785;  Oumming$  T. 
Merchants  Ifat.  Bank,  101  U.  8.  158(25:  908); 
Pittsburg.  C.  C.  d  St.  t.  R.  <h.  v.  Awhts, 
154  U  8.431(88: 1031). 

But  the  circuit  court,  and  the  circolt  court 
of  appeals  (in  the  cases  of  1893  and  1894)  held 
that  the  assessments  complained  of  had  been 
made  in  pursuance  of  a  definite  rule  or  princi- 
ple of  appraisement,  recognized  and  estab- 
lisbed  by  the  Nichols  law,  as  construed  by  tbe 
supreme  court  of  Ohio.  Our  argument,  there- 
fore, is  addressed  to  tbe  question  whether  that 
rule  is  ^id,  under  the  Federal  Constitution. 

Tbe  cases  raised  a  Federal  question,  ohl, 
whether  the  rule  of  assessment  prescribed  b|T 
the  Ohio  statute  and  adopted  by  the  state  board, 
for  taxation  of  express  companies,  contravenes 
tbe  Federal  Constitution. 

Taking  the  allegations  of  the  bills  In  con- 
nection with  tbe  returns  made  by  the  exprsia 
companies  to  the  state  board,  and  tbe  tran- 
script of  the  proceedings  of  the  state  board 
upon  Uiose  returns,  it  Is  manifest  that  what 
the  board  did,  and  what  the  demurrers  to  the 
bills  admit  that  they  did,  was,  not  to  assess  tbe 
defendants,  on  tbe  basis  of  tbe  market  value 
of  such  of  their  tangible  properQr  as  was  found 
within  the  state  of  Ohio,  and  on  their  moneys 
and  credits  in  tbe  sute,  but  to  treat  ttie  com* 
panies  as  owning  dividend-producing  plants, 
whose  value  Is  represented  by  the  market  value 
of  their  shares,  and  to  assign  a  portion  of  that 
value  to  the  state  of  Ohio,  as  being  property 
subject  to  taxation  In  that  slate.  Tbe  basis  of 
the  apportionment  made  by  tbe  board  to  Ohio 
is  not  disclosed;  It  was  evidently  haphazard 
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nod  arbltniy;  bat  that  ia  not  material  now. 
The  polDt  is  that  the  stale  board  deliberately 
And  intentionallj  followed  a  cerlaiD  rule  and 
I>rinciple  of  osseesmeat,  being  the  rule  pre 
bcribed  by  the  statate  of  the  state,  as  coDstnied 
by  its  supreme  court,  sod  the  validity  of  that 
rale  is  therefore  raised  by  the  record,  and  pre- 
sents a  Federal  question  which  must  be  de- 
cided Id  our  favor,  if  we  can  show  that  the  rule 
contravenes  any  of  the  provirions  of  the  Fed- 
eral ConatltuUon.  In  other  words,  the  ques- 
tioD  is  not  one  merely  of  valuation,  but  of  the 
Icigali^,  nnder  the  Federal  ConsUtuUon,  of 
the  rule  iriileh  the  statute  of  Ohio  prescribea 
for  the  assessment  of  express  companies. 

The  circuit  court  of  appeals,  although  decid- 
ing the  Federal  question  against  the  plaintiflb, 
did  not  deny  that  the  Federal  question  arose. 
They  decided  ft  against  the  plaiDtlfb  because, 
to  use  their  own  language,  they  were  of  opin- 
ion that  "the  fact  that  the  property  of  the  ex- 
press companies  was  valued  as  »  unit  proflt- 
produclng  plant  did  not  violate  any  Federal 
restriction  upon  the  taxing  power  of  a  state 
within  which  a  part  of  that  plant  is  found. 
The  valiie  of  property  depends  in  a  large  de- 
gree upon  the  use  to  which  it  is  put.  If  a  rail- 
road may  be  valued  ss  a  unit  ralber  than  as  a 
g^ven  number  of  acres  of  land,  plus  so  many 
tons  at  nS]»,  and  so  many  thousand  ties  and  a 
certain  numberof  depots,  shops,  etc.,  there  Is 
no  sufficient  reason  why  the  property  of  an  ex- 
press company  tdiould  not  be  treated  as  a  unit 
ptaot.  If  the  state  of  Ohio  bad  a  right  to  tax 
the  property  wIUUb  tlie  state,  and  to  assess  it 
at  Its  trne  cash  value,  there  is  no  Federal  re- 
striction wliieh  will  prevent  such  property 
from  being  assessed  at  the  value  which  it  has, 
as  used  ana  by  reason  of  its  use,"  citing  Wut' 
«rn  IT.  TVmi.  Co.  v.  Mauoxhuum,  1^  U.  S. 
080  (81:790);  PuOman'f  iWoee  Gar  Co.  v. 
iVniuvfMnio.  141  U.  S.  18  (85: 618),  8  Inters. 
Com.  Rep.  S9S. 

If  the  Nichols  law  justifies  the  assessments 
compl^ned  of,  It  oimtravenes  the  Interstate 
commerce  clause  of  the  Federal  Constitution, 
twcause  the  assessments,  while  purporting  to 
be  upon  the  property  of  the  plaintiffs  within 
the  state,  are,  in  fact,  levied  upon  the  plsin- 
tilb'  business  (which  is  largely  interstate  com- 
merce), by  t^adng  a  fictitious  and  artificial 
Tftlue  apoa  Uieir  property. 

Under  the  Interstate  commerce  claase  of  the 
Aderal  Constitution  it  Is  not  competent  for  a 
state  to  tax  a  nonresident  person  or  corpora- 
tion engaged  in  interstate  commerce,  upon 
their  occupation  or  buuness.  The  state's 
power  of  taxation  In  such  cases  is  limited  to  a 
tax  upon  auch  of  the  property  of  the  person  or 
coiporatiott  as  is  foond  within  the  taxing  ju- 
risdiction of  the  state,  and  that  property  must 
be  taxed  without  discrimination.  It  isjust  as 
much  a  violation  of  this  rule  of  the  F^eral 
Constitution  to  levy  a  tax  ostensibly  on  prop 
ert^,  but  really  on  business,  by  ascribing  an 
artificial  or  fictitious  value  to  the  property,  as 
to  make  the  levy  direoUy  and  In  terms  upon 
business. 

OufeAsrv.  AnttMte,  141  IT.  8.  47,  58(85: 
«49,  663). 

The  question  then  Is  whether  assessments, 
such  as  the  bills  all^  were  made  by  the  state 
TK>ard.  and  such  as  Judge  Taft  admits  the  state 
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board  were  authorized  by  the  Ohio  statute  to 
make  against  these  express  companies,  are 
really  assessments  against  them  in  the  respect 
of  property  held  or  owned  by  them  In  the  state 
of  Ohio.  If  not.  they  cannot  be  sustained  un- 
der the  Federal  ConstiluUon. 

In  his  final  opinion.  Judge  Taft  seems  to 
bave  overlooked  the  inflmiity.  under  the  Fed- 
eral Constitution,  of  an  appraisement  which 
"was  not  an  appraisement  of  the  property  of 
the  company  in  Ohio  at  alL"  He  failed  to 
realize  that,  if  such  was  the  character  of  the 
appraisemen^if  it  was  what  he  declared  it  to 
be,  "not  a  property  ad  valortm  tax,"  but  "an 
Income  tax,"  tu  other  words  a  tax  upon  the 
business  of  the  company,  it  was  clesrly  illegal, 
nnder  the  Federal  Constitution,  independent 
of  any  consideration  arlring  uoider  tne  Con- 
stitution of  the  state. 

Judge  Lnrton  In  the  drcnit  court  of  appeal* 
supporto  the  assessments  for  1898  and  1894  as 
aasessments  agidnst  property. 

Judge  Larton's  view  comes  to  this:  that  the 
horses  and  wsgons  of  an  express  company 
maybe  assessed  at  ten  or  twenty  fold  their 
value,  according  as  they  happen  to  be  used  in 
connection  with  a  business  that  yields  profits. 
But  that  is  not  assessing  the  properW  as  prop- 
erty. It  is  assessing  the  profits  of  the  buri* 
ness,  which,  as  against  an  express  company 
engaged  in  interstate  commerce,  cannot  be 
done.  The  only  assessment  that  can  be  made 
against  such  a  company  is  upon  such  of  Its 
property,  considered  as  property,  as  is  found 
within  the  state  that  levies  the  tax. 

To  say  that  this  sort  of  detached  and  fugi- 
tive property,  simply  because  it  is  employed  in 
the  business  of  an  organized  express  company, 
is  unit  property,  like  a  railroad  or  telegraph,  ia 
only  another  way  of  attempting  to  Justify  an  as- 
sessment against  the  business  of  a  company, 
under  the  pretense  of  assessing  its  property. 

The  idea  tliat  the  property  of  the  express 
companies  can  be  treated  as  unit  property,  and 
assessed  otherwise  than  according  to  Its  ordi- 
nary value,  is  inconsistent  with  the  observa- 
tions of  this  court  in  Baeifle  Sep.  Go.  v.  Seiberi, 
14S  U.  8.  839,  854(85: 1085,  1040),  8  Inter*. 
Com.  Rep.  810. 

The  rule  for  the  assessment  of  express  com- 
panies, prescribed  by  the  Nichols  law,  dis- 
criminates ag^nst  the  properly  of  express, 
telegraph,  and  telephone  companies,  on  ac- 
count of  Its  mere  ownership,  as  compared  witti 
all  other  property  In  the  state,  and  therefora 
denies  to  those  companies  the  equal  protection 
of  the  law,  in  coutravention  of  the  14th  Amend- 
ment of  the  Federal  Constitution. 

I  do  not  deny  the  power  of  the  legislature  to 
classify  property.  But  power  to  classify  Is  not 
arbitrary.  It  must  be  classification  in  fact,  and 
not  discrimination.  Property  cannot  be  classi* 
fied  in  respect  of  mere  ownership.  The  same 
kind  and  character  of  property  devoted  to  the 
same  uses,  within  the  same  taxing  districts, 
cannot  be  taxed  by  one  rule  against  one  class 
of  persons  and  by  a  different  rule  againai  an- 
other class.  But  that  Is  preeiaely  what  the 
Nichols  law  attempts  to  do. 

The  classification  of  railroad  and  tel<>graph 
property  as  unit  property  Is  not  a  clHSsificatioa 
according  to  ownership,  but  according  to  In- 
trinsic difference  to  the  character,  use,  and 
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^tusttoD  of  racli  Droprrty,  and  the  difBcuUj 
attending  the  wvcrtaiDiiiciit  ut  lis  value  otber- 
wlne  tlian  as  a  aoit.  Thew  coDsideratioDs 
make  the  soparale  clasxiflcatioD  or  sucli  prop- 
erty, not  merely  coiiveaieot,  liut  nereM<ary, 
as  well  aa  natural  and  reasonable.  But  the 
properly  owned  express  companies  within 
the  state  of  Ohio  u  not  diftereot  in  its  cbar- 
scier,  uses,  or  situatloD  from  other  similar 
properly  within  the  state,  nor  to  there  any 
greater  difficult  Id  ascertaining  its  value  for 
the  purpose  of  taxation. 

Express  companicsdo  not  make  any  different 
use  of  their  horses,  wagons,  aafes,  office  furni- 
ture, or  such  other  property  as  the  bills  show 
them  to  have  within  the  state,  than  that  which 
is  made  of  the  same  kind  of  property  by  other 
Inhabitants  of  the  state.  This  value  is  easily 
ascertainable,  and  U  susceptible  of  assessment 
and  taxation  In  accordance  with  the  laws 
which  apply  generally  to  the  taxation  of  prop- 
erty within  the  state. 

The  Nichols  law  is  in  contraTenUon  of  the 
14th  Amendment,  for  the  further  reason  that 
It  taxes  property  not  within  the  taxing  jorls- 
dictiou  of  the  state  of  Ohio. 

It  has  been  held  more  than  once  in  this 
court  that  the  power  of  a  state  to  tax  the 
property  of  nonresidents  is  limited  to  such  of 
their  property  aa  Is  found  within  tbe  dtate;  in 
other  words,  that  a  state  cannot  tax  lands  ly- 
ing benrond  Ita  borders,  nor  personal  property 
domiciled  In  another  state. 

Bayt  T  Paeific  Mail  8.  8.  Cb.  58  U.  a  17 
How.  m,  m  (15:  354.  255);  NbrOgrn  0.  R 
Co.  V.  Jaek»on,  74  U.  8.  7  Wall.  262(19:  88); 
iSK.  Ltnti*  T.  WiagiM  Ferry  O.  78  U.  8.  U 
Wall.42S  (20:  ;92):  Cleveland.  P.  A  A.  R.  Co. 
r.  I^nnitj/lvauia  {"Stata  TazonRaihoay  Orota 
recfipU")  82  U.  8.  16  Wall.  800  (21:  179); 
OlvuMster  Ferry  Of.  t.  Pentuytvtmia,  114  U. 
K.  196.  206,  210  (88:  1S8,  168.  164).  1  Inten. 
Com.  Hep.  383. 

The  ground  upon  which  this  immunity  is 
secured,  under  tlie  Federal  Constitution,  has 
not  been  clearly  stated  in  all  the  cases.  The 
earlier  ones  arose  prior  to  the  adoption  of  the 
14ih  Am(.-ndment,  but  we  submit  that  It  is 
depriving  a  person  of  property  without  due 
pnx«8s  of  law.  In  contravention  of  the  14th 
Amendment,  for  a  state  to  tax  property  not 
within  its  Jurisdiction. 

Bay)  V.  iW/So  MaU  8.  8  Oo.  OS  U.  8.  17 
Bow.  596  (19:  264);  St.  Loui$  v.  Wiggina  Pbrry 
Ob.  78  U.  6.  11  Wall.  428  <S0:  192);  Iforlhtrn 
a  R  Co.  T.  jMkttm,  74  U.  8.  7  WalL  262 
(19:  88). 

It  is  immaterial  upon  what  ground,  as  a  re- 
sult of  these  cases,  we  rest  tbe  doctrine  that 
tbe  states  have  no  jurisdiction  to  tax  real  es- 
tate lying  lieyond  their  borders,  or  personal 
property  domiciled  in  another  state.  The 
doctrine  itself  most  be  accepted  aathoroaglily 
established. 

But  the  Nichols  law,  as  construed  below, 
not  only  attempts  to  tax,  as  property,  that 
which  IS  not  property  at  all,  such  as  good- 
will, reputation,  and  business  capacity,  but  to 
tax  property  that  is  not  situated  or  domiciled 
in  Ohio;  for  the  bills  allege  that  among  the 
assets  of  the  plalntifEs,  which  enter  largely 
into  tlw  value  of  their  capital  shares,  is  real 
and  personal  property  of  great  value,  aside 
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from  the  appliances  of  their  express  business, 
which  is  not  held  or  taxable  In  the  state  ctf 
Ohio,  and  some  of  which,  such  as  government 
bonds,  Is  not  taxable  at  all 

There  Is  no  necessary  or  proper  relation  be- 
tween tbe  value  of  the  property  of  an  express 
company  and  the  value  of  Its  capital  shares. 
^iVgto  V.  Otoaan,  126  N.  T.  «8.  IS  L.  R. 

If  the  rule  of  assessment,  applied  by  the 
state  board  against  the  plaintiffs,  contravenes 
the  Federal  Conititutfon,  it  Is  Immaterial 
whether  that  rule  is  prescribed  by  the  statute, 
or  whether  It  is  adopted,  independent  of  the 
statute,  by  the  board  itself. 

Tick  Wo  V.  SopHnt,  116  U.  8.  856  (80: 320}. 

Upon  this  point  Mr.  Justice  Matthews- said: 
"Though  the  law  Itself  be  fair  on  its  face 
and  Impartial  in  appearance,  yet,  if  it  Is  ap- 
plied and  administered  by  public  authority 
with  an  evil  eye  and  an  unequal  hand,  so  as 
practically  to  make  unjust  and  Illonl  dls- 
crtminations  between  persons  In  ainwar  cir- 
cumstances,  material  to  their  rights,  the  dfr- 
nlal  of  equal  justice  Is  still  within  the  prohiU- 
Uon  of  tlie  Constitution.  This  principle  <A 
interpretation  has  been  sanctioned  by  this 
court  in  Hendtrton  v,  Wtckham,  92  U.  8.  2t^ 
(28;  54H);  Ohy  Lung  v.  Freeman.  9S  U.  B.  275 
(23:  550);  Bx  parte  Virginia.  100  U.  8.  88» 
(25: 676):  JVmI  v.  J)elawar«,  108  U.  8.  870  (M: 
M7);  Aon  EiHg  v.  OwwUm,  118  U.  a  TBS 
(38:  1146)." 

In  CummiTtga  v.  MereUanta'  Hat.  Bank,  101 
V.  8. 153  (29:  908).  a  tax  assessment  against 
national  banks  was  upset,  not  because  tbe 
statute  which  Imposed  it  violated  any  prioci> 
pie  of  the  Federal  Constitution,  but  because 
the  officers  charged  with  tbe  administration  of 
the  statute  had  adopted  a  method  of  unequal 
valuation. 

Jfears.  ThoaM  MeDonsmll.  and  F.  8. 

MonneU,  Attorney  General  oiOhio,  for  appel- 
lees: 

The  constitutionality  of  this  law  under  tbe 
Ohio  Constitution  is  settled  by  thededdon  of 
the  Ohio  supreme  court 

Slate,  PIM,  V.  Jenm,  51  Ohio  St.  498l 

Tlie  declsltni  of  tbe  supreme  court  of  the 
state  to  llnal  upon  the  question  of  the  conform- 
ity of  the  state  law  to  the  state  Constitution. 

Pittaburg.  C.  C.  d  8t  L.  Jt.  Co.  v.  Baekua, 
164  V.  8.  421  (38: 1081);  Burgeaa  v.  Seligman. 
107  n.  &  82  (27:  866);  OarroU  Oounty  9upert.  v. 
aniilA,  111  U.  S.  566  (88:  617). 

The  <9inion  of  the  circuit  court  says: 
"When  different  constructions  have  been 
given  to  a  statute  or  a  Constitution  by  a  state 
court,  Uie  Federal  courts  are  not  bound  to  fol- 
low the  later  decisions  If  thereby  contract 
rights  which  accrued  under  earlier  rultngs 
will  be  Injuriously  affected.  Dovgiaaa  v.  Puce 
Omnte.  101  U .  8.  677  (86:  968);  CatroU  County 
Super*.  V,  United  Statea,  86  U.  8. 18  Wall.  71 
(91: 771);  Bouan  v.  Runnela,  46  U.  a  6  How. 
184  (13:  85).  But  the  case  at  bar  calls  for  the 
application  of  no  such  principle." 

The  only  question  raised  by  appellante 
which  Is  before  this  court  is  whether  the  law 
violates  the  Federal  Constitution. 

If  the  law  violates  the  Federal  Constitution, 
then  tlw  demurrers  were  erroneously  sus- 
tained. If  the  law  does  not  violate  the  Fed- 
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enl  OcmsdtuUoD,  then  the  odIt  otfaer  question 
raised  by  the  appellants  ta  the  diCFerence  of 
opinion  oetween  them  and  the  board  of  ap- 
prataers  H8  to  the  valne  of  their  property.  The 
appellants  are  not  entitled  to  nare  thlf  court 
consider  any  qoeetloo  of  difference  of  opinion 
as  to  the  Tnfue  of  their  property  aa  assessed  by 
the  bMrd  for  taxation  merely  by  asserting  that 
ittch  action  Tiolates  the  Federal  Constitution 
unless  it  appears  that  the  law  under  which  the 
valuation  was  made  does  violate  that  Consti- 
tution. These  cases  are  to  be  heard  on  de- 
mnrter,  and  if  this  court  deddei  that  the  ac- 
tion <M>mp1atned  of  doea  violate  the  Federal 
Constitution,  It  will  thereby  decide  that  the 
bills  do  not  snfflcieatly  allege  such  violation, 
that  the  facts  set  up  In  the  bills  do  not  show 
such  violation;  in  other  words,  that  facts 
which  would  raise  a  Federal  question  are  not 
alleged,  and  that  there  la  no  nidi  FMleral 
qu^on  in  the  cases. 

The  not  doea  not  deny  to  the  ^^Ilnti  due 
j^ocMi  of  Inw  nor  eqoal  protection  at  the 

The  pleadiDgfl,  together  with  the  law  Itself, 
show  toe  following  facts  with  reference  to 
this  subject:  The  law  itself  sutes  the  times 
of  the  sessions  of  the  board.  The  returns 
made  bj  the  companies  are  the  statements  of 
thdr  cases  to  the  boards,  and  tbey  may  appear, 
if  they  so  derfre,  to  malce  oral  statement. 
Upon  application,  any  of  the  companies  af- 
fected has  the  right  to  appear  before  the  board 
jnlor  totlie  determiaation  of  the  asRessment, 
to  be  heard  on  the  question  of  the  valuation  of 
Ita  proper^  for  taxation.  It  appears  from 
the  pIwdiogB,  as  a  matter  of  fact,  Uiat  the 
companies  were  ivesent,  and  were  heard  in 
the  matter  of  the  valuation  of  their  proper^ 
for  taxation. 

After  the  valuation  of  the  property  of  any 
company  for  taxation,  and  before  the  certio- 
cation  by  the  auditor  of  state  of  the  appor- 
tioned valuations  to  the  several  counties,  the 
board  may,  upon  the  application  of  any  Inter- 
ested person,  or  on  Ha  own  motion,  correct 
the  assessment. 

If  the  board  refnses  to  correct  the  assess- 
meot  regarded  by  the  company  as  erroneous, 
it  may  appeal,  under  Ohio  Rev.  Biat  %  167, 
to  a  board  composed  of  the  governor,  .auditor 
of  state,  and  attorney  general. 

By  Ohio  Rev.  Stat.  1 5848,  the  Illegal  levy 
and  collection  of  taxes  may  be  enjoined;  and 
further,  if  compelled  to  pay  the  tax,  com- 
plainants may  sue  to  recover  it  bade. 

It  cannot  be  questioned  that  these  provlstons 
and  remedies,  under  the  decisions  of  this  court 
and  of  the  Ohio  supreme  court,  constitute  doe 
process  and  equal  protection  of  the  laws. 

State,  Pm,  v.  Jone$,  SI  Ohio  Bt.  492;  Oin- 
einnati,  N.  0.  db  T.  P.  B.  Oo.  v.  KerUuekjf 
{"Kentucky  B.  Thai  OaiM")  US  U.  S.  831(29: 
417);  Dat^dton  v.  New  (Meant,  96  U.  8.  07 
(24:  616):  Taplor  v.  Seeor  {State  R.  Tax 
Ca$ee")9i  U.  B.  670,  610  (28:  668  673);  Me- 
MiUen  v.  Andertm,  9S  U.  B.  87  (24:  889); 
Pitttburg,  a  0.  A  8t.  L.  B.  Co.  v.  Baekta,  1S4 
U.  8.  481(88:  1081);  Ptie^te  Bm.  Oo.  v.  Bei- 
beH,  142  U.  8.  889  IMS),  8  Inters.  Com. 
Rep.  810;  MiteauHP.  B.  Ch.  v.  Moekeji,  187 
IT.  8.  20&  (82:  107). 

The  law  doea  not  violate  tiie  Coutitution 
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of  the  United  Btates  by  interfering  with  .inter 
state  commerce. 

The  law  simply  provides  a  method  for  the 
valuation  of  property  for  taxation,  and  the 
tax  laid  upon  the  valuation  made  is  a  tax  on 
the  property  of  the  companies  in  Ohio,  and  is 
not  a  tax  apon  inierstate  commerce.  The  de- 
tails of  that  method  are  all  directed  toward 
ascertaining  the  value  In  money  of  the  prop- 
erty in  Ohfo.  The  tax  imposed  Is  not  a  li- 
cense tax,  nor  a  tax  on  a  business  or  occupa- 
tion, nor  on  transportation  through  the  state, 
nor  upon  receipts  from  business  done  ontaido 
of  Ohio,  nor  upon  property  outside  of  Ohio. 
The  tax  imposed  upon  the  valuation  made 
under  the  law  is  simply  a  tax  on  the  property 
of  the  companies  within  the  state  of  Ohio. 
Such  a  tax  Is  not  an  interfereuce  with  inter- 
state commerce  in  the  sense  in  which  such  an 
Interference  Is  prohlliited  by  the  Federal  Con* 
stitutlon. 

CUv^nd,  P.  d  A.  R  Co.  V.  Fitnniq/ttania 
("State  Tax  on  Raituiay  Orott  Beeeipte")  82  U.  6. 
10  Wall.  208  (2t :  168);  Cleveland,  C.  C.  A  St.  L. 
R  Ch.  V.  Baekua.  1S4  U.  8.  440  (88:  1046).  4 
Inters.  Com.  Rep.  677;  Marye  v.  Baltimore  A 
O.  R  Oo.  ]37  U.  8.  117  (8-^:  04);  PuUman't 
Palace  Car  Oo.  v.  Pennatftvania,  141  U.  8.  IS 
(80:  618),  8  Inters.- Com.  Rep.  090. 

The  property  of  acorporation  may  be  fairly 
valued  as  a  unit  for  purposes  of  taxation. 
This  has  been  decided  so  often  and  so  defi- 
nitely, that  it  would  hardly  seem  to  need  ad- 
ditional argument.  It  is  contended  by  coun- 
sel for  appellants  that  the  property  of  the  com- 
panies included  under  this  law  should  he  val- 
ued Item  by  Item,  and  (he  aggregate  of  the 
values  of  the  diSereut  items  tnk  en  separately 
is  the  value  of  the  property  of  the  companies 
for  taxation.  The  state  of  Ohio  claims,  on 
the  contrary,  that  the  real  value  of  the  prop- 
erty of  the  corporations  under  discussion  can- 
not be  ascertained  by  simply  valuing  the  items 
of  real  and  personal  Property,  tuen  sepa- 
rately, and  finding  the  total  The  entire  prop- 
er^ of  any  one  of  these  corporations  as  a  unit, 
and  used  for  a  specific  purpose  and  tn  a  cer- 
tain place,  has  a  value  to  the  corporation,  by 
reason  of  Its  unity  and  the  use  to  which  it  is 
put,  which  Is  much  greater  than  the  value  of 
the  mere  items  of  property  taken  separately. 
Taken  together,  tt  constitutes  a  |dant,  a  ma- 
chine, wMch  has  a  value  by  reason  of  tlie  as* 
sembling  of  its  parts,  the  place  where  it  is  lo- 
cated, and  the  use  to  which  it  Ispnt.  This  is 
the  basis  of  lis  selling  value.  This  fixes  the 
selling  value  of  Its  stock.  This  evidences  the 
actual  money  invested  and  which,  if  not  so  in- 
vested, would  be  taxed  aa  money. 

How  efaall  the  amount  of  property  In  Ohio 
be  apportioned? 

In  the  case  of  a  telegraph  company,  the 
proportion  '^hlch  the  milonge  in  Ohio  bears  to 
the  mileage  of  the  whole  company  repri-sents 
a  fair  proportion  of  the  capital  used  in  Ohio; 
and  in  the  case  of  an  express  company,  the 
proportionate  length  of  the  routes  traversed  by 
the  compaoy  ln  Ohio  to  the  entire  routes  tra- 
versed by  the  company  represents  the  fair  pro- 
portion of  the  corporate  captial  or  property 
used  in  Ohio.  There  may  be  exceptional  clr- 
cumsiances,  such  as  the  exlstence  of  a  large 
amount  of  real  estate  or  some  other  specified 
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proprrty  Rt  tlie  Imme  office,  wliicb  increases 
the  propntUnn  of  ihe  enliri;  property  to  be 
found  in  that  fitRte,  and  decrvHses  the  propor- 
tion to  be  fmnid  In  all  other  states.  Butthie 
fact  or  facts  should  bo  brought  to  the  Klten- 
tioii  of  the  hoard,  sod  they  are  autliorized  to 
mHke  dae  allowance  for  it,  and  It  will  be  pre- 
eumed  that  they  did  make  fall  allowance  for 
iu 

It  Is  thus  seen  that  there  is  no  tax  laid  on 
the  property  outside  of  the  state,  but  such 
property  Is  merely  brought' to  the  attention  of 
the  board  fur  the  purpose  of  aiding  it  in  arriv- 
ina  at  the  value  of  the  property  as  a  whole  In 
order  to  reach  the  Talue  of  the  porUon  of  the 
property  used  in  the  state.  It  is  clear,  also, 
that  it  is  not  the  profits  of  the  business  that 
are  being  taxed;  the  profits  of  the  business  are 
not  a  subject  of  inquiry.  The  profitableness 
of  the  use  of  the  property  may  contribute  to 
the  value  of  the  property  for  taxation,  but  the 
profits  themselves  are  not  taxed;  they  are  not 
even  known  to  the  board. 

It  has  been  decided  by  the  courts  oTer  and 
over  again  that  this  method  of  valuing  prop- 
erty is  a  fair  one;  that  It  constitutes  a  bona 
flde  valuation  of  property  for  taxation;  that  it 
is,  in  effect  as  well  as  in  name,  a  property  tax; 
that  it  is  not  a  tax  on  thebusioess  ortbe  eaminsB 
or  the  profits  of  the  companies,  but  on  th^r 
property;  that  the  property  of  these  corpora* 
lionn  may  be  valued  as  a  unit  upon  the  basis 
of  the  value  of  tbeir  capital  stock,  and  other 
evidence,  and  that  the  proportion  of  the  entire 
valuation  thus  made,  belonging  to  any  one 
state,  may  be  estimated  on  the  mileage  basis 
as  above  described. 

StaU.  Poe,  V.  Jone*,  61  Ohio  St.  403;  Mmtr. 
J^ladtlphia,  W.  A  B.  R  Co.  {"Delawnre  H. 
litx")  85  U.  S.  18  Wall.  233(21:  806);  Watern 
V.  Teleg.  Co.  v.  Mattachuteits,  125  U.  8.  S30 
<81:7fl0):  leloupy.  PoHtrf  Motnle,  127  U.  8. 
641)  649  (82:  811-814}.2  Inters.  Com.  Rep.  134; 
PuHman'$  PtUaee  Car  Co.  v.  Fenn^tania,  141 
U.  S.  18-33  (35:  618  616),  8  Inters.  Com.  Rep. 
«95;  Pitl^rg.  C.  C.  4s  St.  L.B.  Co.  v.Backm, 
164  U.  8. 481  (88: 1088). 

We  regard  the  cases  of  Oleveland,  O.  G.  <t 
St.  L.R.  Co.y.  &uinM,164U.  8.  489(88:1041), 
4  Inters.  Com.  Rep.  677.  and  Pittsburg,  C.  0. 
<e  St.  L.  R.  Go.  V.  Backus,  154  U.  8.  421  (88: 
1031)  et  teq.,  as  conclusive  on  this  subject. 

With  reference  to  the  claim*  that  the  law 
Interfered  with  interstate  commerce  by  plac- 
ing a  fictitious  value  upon  the  property  of  the 
company,  this  court  said,  in  the  cose  of  C^m- 
land,  C.  C.  A  St.  I..  R.  Co.  v.  Backut,  154  U.  8. 
445-447(88:1043).  4  Inters.  Com.  Rep.  677: 
"It  has  been  again  and  aeain  said  by  this  court 
tliat  while  no  state  could  impose  any  tax  or 
burden  upon  the  privilege  of  doing  the  busi* 
nesBOf  interstate  commerce,  yet  it  had  the  un- 
questioned right  to  place  a  properly  tax  on  the 
instrumentalities  engaged  In  such  commerce." 

Mnrye  v.  Baltimore  &  O.  R.  Co.  137  U.  8. 
117  (32: 94):  PuUman'a  Palace  Car.  Co.  v.  P^nn- 
wtoanja,  14L  U.  8. 18  (86: 818),  8  Inters.  Com. 
Hep.  509. 

u  the  law  is  constitutional,  the  court  will 
not  review  the  action  of  the  board  thereunder, 
unless  fraud  is  charged. 

Wagner  .y.  Loomit,  87  Ohio  St.  571;  EeUj/ 
T.  Pittiburgh,  104  U.  8.  80  (30:  650);  Tajflor  v. 
€Beifr  {"State  R.  Taa  Com*')  93  U.  S.  67S(8S: 
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668);  Senttardr.  Louiriana,  93  U.  &  480(38: 
478);  JDaviOaon  v.  Neu  Orteana,  96  U.  B.  97 
(34:  616);  EirOand  v.  Hotehkia,  100  U.  B.  49t 
(35:  558);  Bowman  v.  Leuri»  ("JfiEaaMtrt  v. 
Lewii")  101  U.  8.  23  (35:  989);  German  Nat. 
Bank  v.  KimbaU,  108  U.  8.  783  (36:  469); 
Pimurg,  O.  a  d  at.  L.  S.  Of.  r.  BaOnu.  194 
U.  8.  431  (88: 1031). 

Appellants  are  not  entitled  to  the  injunc- 
Uons  prayed  for  against  the  baud  of  tbe  state 
auditors. 

Causes  of  action  against  the  state  auditor 
have  been  improperly  Joined  with  causes  of 
action  u^ost  county  auditors  in  said  suits,aoil 
said  defendants  have  been  improperly  joiaed 

therein. 

Waltm-  V.  Ifbrtheaat^  &  Cb:  147  U.  &  870 
(87: 307).  * 

An  injunction  will  not  He  against  the  board. 

JoTiM  V.  Davis.  85  Ohio  St.  470;  Wetam  R. 
Go.  V.  Ifoian,  48  N.  Y.  518;  Bom  v.  OUeaoo. 
78  U.  H.  11  Wall.  108  (20:  65). 

The  bills  do  not  show  that  tlie  amoont  is 
large  enough  in  any  case  to  invoke  the  Juris- 
diction of  the  United  Stales  courts. 

Fishbaek  v.  Wettem  U.  Teleg.  Co.  161  U.  8. 
06  (40:  630);  Walter  v.  ybrtAeattem  B.  Oo.  147 
U.  8.  870  (87:  207);  Unittd  BtotM  T.  ^t^iMird, 
160  U.  8.  493(40:508) 

Mem*.  9nhaL  K.  Blehards.  F,  B.  Mon- 
luit,  Attorney  Qeneral  of  Ohio,  and  John  L. 
Lott,  Assistant  Attorney  General  of  Ohio,  for 
appellees: 

Where  the  constitutionality  of  ■  law  la  in- 
volved eveiT  possible  presumption  is  In  favor 
of  its  validity,  and  this  continues  until  the 
contrary  is  shown  beycnd  a  reosmiable  doubt. 

Oinannati,  W.  JkZ.  R  Oo.  v.  (MnUm  Oount^ 
Oomrt.  1  Ohio  St.  83;  State,  Attg.  Gen.,  v.  Oin- 
dnnati,  30  Ohio  8t.  88;  Marmet  v.  State,  45 
Ohio  St.  U;  State,  Atty.  Gen.,  v.  Goringten.  38 
Ohio  St.  118;  State,  Heron,  v.  Smith.  44  Ohio 
8t.  873;  PovaeU  v.  Penntj/lvawia,  127  0.  &  678 
(83:358);  PeUon-7.  OomrntTeial  Sat.  Bamk^Vil 
U.  S.  148(25:001). 

The  Nichols  law  is  baaed  upm  the  eMsatlat 
difference  existing  between  the  propnty  of 
telegraph,  telephone,  and  express  companies 
and  other  property.  The  property  of  these 
companies  is  in  nature  and  use  a  unit,  and  to 
t)e  justly  valued,  so  that  tbe  companies  may 
bear  their  fair  share  of  the  public  burdens, 
and  must  be  treated  for  assessment  purposes  as 
a  unit. 

Pullman's  Palace  Car  Oo,  v.  Penntglvania, 
141  n.  S.  84  (85:  621),  8Int«rs.  Com.  Rep. 
Western  XT.  Teleg.  Go.  v.  Maasaehuaette,  136  U. 
8.  680  (81:790). 

As  to  an  express  company,  it  owns  horas^ 
wagons,  pouchee.  ofbce  furniture,  safes,  and 
other  implements  for  carrying  on  the  trans- 
portation business;  but  it  also  owns  leasee  of 
transportation  fadlities  and  capital  and  money 
to  operate  lines  extending  throughout  tbe 
country.  A  part  of  this  property  has  a  situ^ 
in  the  towns  where  there  are  ofilces,  a  part  is 
carried  to  and  fro  throughout  tbe  state  on  tbe 
lines  over  which  the  express  company  operates. 
The  property  is  used  together  in  one  business, 
that  of  transporation,  and  la  valuable  because 
it  is  so  used.  An  express  company  is  akin  to 
a  railroad  company.  It  operates  over  a  large 
territoiT,  or  its  property  would  not  have  ue 
value  ft  does.   To  operate  lines  extending 
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orer  a  large  territoi^  requires  a  con^fderable 
capitot  and  tbU  capital  is  of  such  a  character 
that  it  can  oaly  be  ascerlalned  and  valued  as 
a  unit  and  caonot  be  reached  and  Mioaacd  by 
local  officers. 

Because  of  these  iDbereot  differeucea.  It  la 
not  only  proper,  but  wise,  for  the  state  to  clas- 
dfy  the  property  of  these  companies  for  taxa- 
tion. Buch  clasBiflcation  does  not  violate  the 
CoDstituttoa  of  Ohio  and  is  iu  accord  with  the 
legUlatiTO  policy  of  the  state.  There  are 
separate  provisiona  for  the  valuation  of  the 
property  of  ladivlduals,  of  mercitaota,  of 
maouf  acturerstof  unincorporated  banks,  of  in- 
corporated banks,  of  corporations  in  ceneral, 
«f  railroads,  of  Insurance  companies.  The  end 
of  the  law  is  equality  of  burdens,  which  can 
<Hily  be  reached  through  classification. 

Wagoner  t.  Loomit,  87  Ohio  St.  S71. 

The  method  of  valuing  the  propeity  of  a 
telegraph  company  as  a  unit,  taking  the  capi- 
tal stock  as  a  guide  and  distributing  such 
Taluation  aecording  to  mileage,  is  a  Just  and 
fair  mode  of  asBessment,  which  has  been  sus- 
tained in  numerous  decisions.  The  value  of 
the  capital  xtock  guides  but  does  not  control. 

We$iem  IT.  Tdeg.  Oo.  v.  MMsaefiimtU,  125 
n.  S.  630  (81:  790);  Satierman  v.  Weaiem  U. 
IVeg.  Oo.  1S7  U.  S.  411  (8S:  229),  3  Inters. 
Com.  Bep.  59;  Ldoup  Fort  <^  Mobile,  127 
U.  S.  Ml  (82:  812X  2  Inters.  Com.  Rep.  184; 
QUnteetter  Ferry  Co.  v.  Ptnntylvania,  114  U. 
8.  196  (29:  15H),  1  Inters.  Cum.  Rep.  38;!; 
TayUtr  v.  Seeor  ("Stata  S.  Tax  Cd$e»").  92  U. 
S.  57S  (23:  663);  Maint  v.  Grand  Trunk  JR. 
Oo.  142  U.  B.  217  (86:  994).  8  Intent.  Com. 
Ri^.  607;  MasBoehiuetU  v.  Wettern  V,  Teleg. 
Oo.  141  U.  8.  40.  46  (85:  628,  680):  JAW  v. 
PhiladetiOia,  W.  A  B.  B.  Oo.  ("iMinMrv  R. 
7to")85  U.  8.  18  Wall.  206  (21:  888);  PiOt- 
bunr,  O.  O.  A  St.  L.  'R.  Oo.  V.  Baeku;  104  U. 
B.  429  (88:  10S7):  FFwtorn  U.  TtiUg.  Oo.  v. 
Tivffart,  163  U.  8.  1  {ante,  49). 

The  property  of  an  express  company  con- 
stitutes »  plant  for  transportation  purposes. 
The  assessment  of  the  Ohio  property  did  not 
exceed  a  fair  proportion  of  the  value  of  this 
plant,  taking  Into  consideration  the  value  of 
the  capital  stock  and  other  facts,  whatever 
basis  of  apportiooment  may  be  taken.  In 
fact,  no  rule  of  appraisement  aside  from  that 
laid  down  Id  the  Nichols  law  was  adopted; 
th«  result  presents  the  best  Judgment  of  the 
board,  in  the  light  of  the  law  and  all  the  facta 
before  It.  If  the  assessment  be  erroneous,  it 
is  In  consequence  of  a  mistake  of  Judgment, 
which  the  court  will  neither  review  nor  correct. 

Statd.  American  Bxp.  Oo.,  v.  State  Board  of 
AueMment  (8.  D.)  53  N.  W.  192. 

There  is  no  denial  of  the  equal  protection 
of  the  law.  The  Federal  cases  recognize  the 
right  of  a  state  to  classify  property  for  taxa- 
tion, and  use  such  methods  of  valuation  as.  In 
the  judgment  of  the  le^atnre,  will  result  in 
equality  of  burdens. 

Barbier  v.  ConnoUy,  118  U.  8.  81  (28:  925); 
BMa  Gap  R.  Oo.  v.  Fmn$ylvania,  134  U.  S. 
888.  284  (88:  888,  884);  Bom  Ina.  Oo.  v.  New 
York,  184  U.  B.  094  (88:  1025);  Padjie  Bxp 
Oo.  T.  Seibert,  142  U.  8.  839  (80:  1086),  8 
Inters.  Com.  Rep.  810;  Oharlotte,  O.  d  A.  H. 
Oo.  V.  Oibbee,  143  D.  6.  886(861 1061);  MiuouH 
P.  R.  Oo.  r.  Jfoefety,  187  U.  &  805  (88:  107); 
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Cineinruiii,  ilT.  0.  <fi  T.  P.  R.  Go.  v.  Kentucky 
C'Ke/itueky  R.  Taa  Com*")  115  IT.  8.  321  (29: 
414):  Bowman  v.  Lewie  {Mittouri  v.  Lewit") 
101  U.  S.  22(20:  989). 

Due  process  of  law  is  provided  by  the  Nich- 
ols act,  both  in  itself  and  when  taken  in  con- 
nection with  other  statutes.  There  are  provi- 
sions for  notice,  for  statements,  for  hearings, 
for  review  and  correction  of  irroneous  and 
excessive  valuations,  and  for  contesting  as- 
sessments. 

Davideon  v.  New  Orleane,  06  U.  8.  07  (24: 
616):  Hagar  V.  Reclamation  Diet.  No.  108,  lU 
U.  8.  701  (28:  069);  Taylor  v.  Secor  (State  R. 
Tax  Cane")  92  U.  8.  609  (98:  672);  McMiUen 
V.  Anderson,  05  U.  8.  87  (24:  880);  CineinnaU, 
N.  O.  (£  T.  P.  R.  Oo.  V.  Kentucky  ("Kentucky 
R.  Tax  Caeee")n^lJ.  8.  831  (29  :  414);  Speneer 
V.  Merchant.  125  U.  8.  849,  856  (31:  703.  768); 
Paimer  v.  MeMaJum,  188  U,  8.  U60  (38:  772). 

In  the  absence  of  an  allegation  of  fraud,  the 
action  of  the  board  In  flxlas  the  vaiuatloo  is 
conclusive,  and  the  court  will  not  review  Its 

judgment  to  determine  whether  Its  valuation 
s  or  is  not  excessive.  Courts  do  not  conatl> 
tute  themselves  taxing  authorities  to  determine 
on  evidence  the  value  of  property  for  taxation. 

Taylorr.  Secor  V' State  R.  Tax  Oaeee'*)  92  U. 
8.  610  (28:  672);  SeUy  v.  Pitteburgh.  104  U.  8. 
78  (26:  658):  Kennard  v.  Louimana,  93  U.  8. 
480  (28:  478);  Duvidaon  v.  New  Orleane,  96  IT. 
S.  97  (94:  616);  Kirtland  v.  Sotchkiie.lQO  U.  8. 
491  (25  :  558);  Bowman  v.  Lewie  ("Mia*ouri  t. 
Leait")  101  U.  8.  22  (20:  898);  German  Nat. 
Bank  v.  KimbaU,  108  U.  8.  732  (26:  469); 
Wagoner  v.  Loomie.  87  Ohio  81.  671;  Stanley 
V.  Albany  County  Supert.  121  U.  8.  686  (30: 
1000);  WaUame  v.  AOauy  Ooun^  Supere.  183 
U.  a.  1.54  (80:  1088);  Atbttquergue  Nat.  Bank 
T.  Firea,  147  U.  8.  87  (87:  91). 

The  tax  provided  by  the  Nichols  law  is  not 
in  any  way  a  tax  on  the  Interstate  business 
carried  on  by  these  companies,  but  upon  the 
property  of  the  companies  in  the  state  of  Ohio, 
property  bavins  a  situs  in  Ohio,  and  hence 
taxable  there.  There  is  therefore  do  violation 
of  the  commerce  clause  of  the  Constitution  of 
the  United  States,  and  no  levy  of  a  tax  on 
property  without  the  jurisdiction  of  the  state. 

Lelmtp  V.  Port  of  Mobile,  127  U.  •  8.  640  (82: 
811),  2  imers.  Com.  Rep.  184;  Lyng  v.  Michi- 
gan. 185  U.  8.  161  (84:  160),  8  Inters.  Com. 
Rep.  143:  Putlman'e  Palace  Gar  Co.  v.  Peai^ 
eylmnia,  141  U.  8.  18  (H5:  613).  8  Inters.  Com. 
Rep.  095;  Baltimore  d;  0.  R.  Oo.  v.  Maryland, 
88  U.  8.  21  Wail.  478  (39:  684);  Wettern  if. 
Teleff.  Oo.  v.  Texae,  105  U.  8.  460  (26:  1067); 
Brown  V.  Bouaton,  114  U.  8.  628  (29:  257); 
Ratterman  v.  Western  U.  Teieg.  Oo.  127  U.  3. 
411  (82:  229),  2  Inters.  Com.  Rep.  69;  Maine 
V.  Grand  TVunifc  R,  0».  148  U.  8.  317 
(8^:  994).  8  Inters.  Com.  Rep.  807;  PaeijU  Exp. 
Co.  V.  Seibert,l41iJJ.  8.804(80:  1040).  8  Inters 
Com.  Rep.  810;  Pitteburg.  0.  O.  A  L.  R. 
Co  V.  Baekua.lHV.8  421  (88:1081);  iWot 
Teleg.  Cable  Oo.  v.  Adame,  15S  U.  8.  688  (89: 
8m.  5  Inters.  Coat.  Rep.  1. 

RMlly,  the  only  serious  question  ever  raised 
in  these  cases  was  the  consUtutionallty  of  the 
Nichols  law,  under  the  Ohio  Qpnstitutlon. 
The  supreme  court  of  Ohio  in  ^iue,  Pue,  v. 
Jenee,  61  Ohio  8t.  492,  conclusirely  settled  this 
question  In  &vor  of  the  law. 
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JTairfl^  T.  GaSaHn  Omnte,  100  U.  B.  47  (23: 
B44);  Buelwrv.CheihinB.  Co.  185  U.  8.  58i 
(81:  7B8);  Stutmnan  Oountg  v.  Fii/foM,  143  U. 
8.  298  (86:  1018);  AwimaaiiT.  Blunt,  147X7. 
8.647(87:  816). 

Jfr.  #anMs  O.  Carter,  for  the  American 
Express  Company,  appellant: 

inaamuch  as  the  state  of  Ohio  had  the  right- 
ful power  to  impose  a  tax  upon  the  property 
of  the  express  companies  actually  situated 
within  its  territory,  if  there  is  any  iavalldity 
in  the  aswflsmenta  under  notice  ft  must  he 
found  in  the  maimer  in  which  they  were  laid. 

What  the  state  of  Ohio  assumed  to  do  was 
to  tax  proper^,  not  because  of  its  ownenhlp 
\ej  citizens  of  the  state,  but  irrespective  of 
citizenship  and  on  account  of  its  situs  within 
the  state.  Nor  did  it  assume  to  impose  a  spe- 
cific lax,  but  a  tax  determinable  by  value. 
Thia  property  of  theexpresacompaoletwasor* 
dlnaiy  movable  peraimal  propertv,  the  actual 
value  of  which  io  money  was  easily  determin- 
able In  the  ordinary  way.  The  method  act- 
ually employed  was  this:  The  board  required 
from  the  companies,  and  received  (at  leaat 
from  the  American  Express  (Tompaoy)  slate* 
ments  showing  the  value  of  tta  whole  property, 
of  thatpartactuallydtuatedlnOhlo,  thenom- 
Inal  amoaut  of  its  capital  stock,  and  its  actual 
▼aloe  as  determined  by  the  sdllng  price  of  its 
shares.  If  the  board  had  taken  the  actiul 
value  of  the  property  in  Ohio,  It  would  have 
assessed  it.  the  personalty  (for  the  year  1809, 
and  the  difference  between  that  and  the  other 
years  is  not  material)  at  |2d.430.  The  omis- 
sions to  return  some  small  items  might  dightly 
swell  the  amount.  It  utterly  dismissed  the 
actual  value  thus  ascertained  by  the  ordinary 
method,  and  proceeded  with  an  attempt  to  as- 
certain what  the  value  of  It  would  be  if  it 
were  treated  as  a  certain  fractional  part  of  a 
supposed  "unit  prpflt-producing  plant;"  and 
to  uiii  end  It  assumed  (hat  the  real  vaioe  of 
the  whole  of  this  plant  was  determined  by  the 
value  of  the  whole  capital  stock  according  to 
its  selling  price.  Having  thus  ascertained  the 
value  of  the  whole  unit  plant,  the  problem  re- 
mained to  ascertain  how  nluch  of  that  unit 
plant  was  in  Ohio,  and  this  was  solved  by  the 
assumption  .that,  as  Ibe  actual  value  in  Ohio 
of  the  specific  personal  property  therein  situ- 
ated, valued  according  to  the  ordinary  method, 
was  to  the  value  of  the  whole  proper^  of  the 
company  valued  in  like  manner,  so  was  the 
value  of  the  part  of  the  unit  plant  in  Ohio  to 
the  whole  value  of  the  unit  plant  as  deter- 
mined by  the  whole  value  of  the  capital  stock. 

In  this  way  property  really  of  the  value  of 
$38,400  was  valued  and  assessed  for  taxation 
for  the  year  189S  at  1409,877.60. 

The  case,  as  thus  slated,  hardly  leaves  room 
for  argument,  for  argument  would  assumie 
that  the  error  is  not  obvioun  and  fiacrant, 
whereas  it  Is  so  obvious  and  flagrant  that  it 
scarcely  seems  worth  while  to  inquire  into  the 
nature  of  ttie  error.  The  valuations  declared 
by  the  board  of  assessors  are— must  be— either 
purely  capricious  and  arbitrary.  In  which 
case  we  error  is  plain,  or  the  result  of  apply- 
ing some  test  of  valuation  which  has  no  just 
or  reasonable  relation  to  value,  In  which  case 
the  error  Is  equally  plain. 

The  laws  under  wbicb  the  asMtaments  wm 
692 


THx  Uniixd  Statcs.  Oct.  Tuh, 

made  required  this  mode  of  valuation,  and 
we  are  entitled — indeed  bound,  in  the  absence 
of  evidence  to  the  contrary — to  assume  that 
the  officers  followed  the  law. 
'  Wliatever  the  supreme  court  of  Ohio  or  the 
circuit  court  of  appeals  may  have  thought  aa 
to  whether  the  bowd  waa  bound  to  regani  the 
value  of  the  entire  capital  stock  as  alone  de- 
termining the  value  of  the  entire  property  (as, 
according  to  these  laws.  It  certainly  was), 
neither  pretends  that  it  was  not  the  principal 
test  prescribed  by  the  statute;  and  a  law  wUch 
makes  a  wholly  erroneous  test  in  the  raluatiim 
of  proper^  the  principal  one  Is  Just  as  Invalid 
as  if  it  made  it  the  only  one. 

Such  laws  are  not  valid  enactmenta:  and, 
first,  they  are  in  direct  confilct  with  those  pro- 
visions of  the  Federal  Constltudcm  which  for- 
bid the  taking  of  property  "without  due  pro- 
cess of  law."  IfthU  be  true  the  court  will  be 
in  BO  maoaer  onbarrasaed  by  any  opinion  of 
the  supreme  court  of  Ohio  that  the  laws  are  not 
infractions  of  the  Conititation  of  that  state. 

The  proper^  assessed  was  wholly  or  chiefly 
personal  chattels,  such  as  horses,  wagons,  etc. 
lliey  were  apecifie  things  having  an  actual 
ittoa  in  Ohio  and  taxable  that  st^  The 
state  proposed  to  value  tiieiD,  not  aa  spedflc 
things,  but  as  a  part  <tf  a  distinct  whiue  em- 
bracing these  and  many  other  things  with 
them.  Their  value  waa  easily  asceitainable. 
in  the  ordinary  method,  byfindlngthelr  market 
value,  or  the  cost  at  which  they  could  be  pro- 
duced and  reproduced.  The  law  required  this 
ordinary  mode  to  be  ignored  and  a  value  to  be 
placed  upon  them  whmh  should  lie  determined 
by  the  value  of  the  capital  stock,  atbing  which 
had  no  relation  whatever  to  their  valtte;  for 
nothing  is  more  certain  than  that  the  value  of 
this  propertT  would  be  precisely  the  same,  could 
be  bought  for  the  same  6rice,  be  sold  for  the 
same  price,  he  produced  and  reproduced  for 
the  same  price,  whether  tho  camtal  tfobk  of 
the  company  was  60  per  cent  beknr  or  l(Kf  per 
cent  alMve  par. 

Under  this  method  of  valuation,  whether 
the  horses  were  lame  or  sound,  or  old  or  young, 
whether  the  wagons  and  harness  were  old  or 
new,  was  of  little  consequence;  but  any  valu- 
able franchlsea  which  the  company  ml^t 
possess  which  increased  theprofltsof  this  busi- 
ness in  other  states,  however  remote,  every 
favorable  contract  with  railroad  companies 
which  increased  the  profits  of  its  business,  im- 
mediately added  to  the  value  of  every  horse, 
wagon,  and  hameaa  in  Ohio.  And  if  a  debt 
due  to  the  company  from  a  debtor  in  Olilo  of 
$1,000  was  Included  In  its  property  there  it  be- 
came subject  to  valuation  for  the  purposes  of 
taxation  at  more  than  $16,000. 

Is  this  "a  taking  of  property**  without  duu 
process  of  law?  Certainly  It  Is,  unless  the  re- 
quirement of  "due  pi'ocess  of  law"  cao  in  all 
instances  be  Batisfied  by  a  mere  statutory  en- 
aciment.  We  are  not  called  upon  at  the  pres- 
ent stage  of  constitutional  jurisprudence  to  gu 
into  argument  to  show  that  this  cannot  be 
done.  The  safeguard  which  forbids  the  tak- 
ing of  property  without  due  process  of  law  is 
a  protection  a^nst  legislation.  It  cannot  be 
met  and  overcome  by  a  mere  exerclss  of  tb- 
power  which  tt  waa  erected  to  control. 
Oooloy,  Const.  Lim.  1st  ed.  488. 
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Enct  equality  and  justice  are  notposaible  ia 
aoy  system  of  tszation.andnoooeeipectsthem. 
There  are  mao^  methods  which  may  be  em- 
ployed, and  opioions  differ  concflrnlng  which 
is  toe  best,  and  among  these  the  legislature  has 
mn  uncontralled  dlacretUm.  But  one  tbiog 
enential  to  any  method^  and  this  is  that  It 
dumld  bare  an  eye  to  equally  and  uolformity. 
Without  this,  statutory  enactmenti  to  compel 
tiie  payment  by  tlia  citizen  of  money  in  the 
name  of  taxes  are  mere  arbitrary  exactions; 
Indeed,  their  proper  name  Is  robbny  and  tbey 
are  none  the  less  robbery  beoauaeoloUied  with 
the  exterior  form  of  law. 

The  opinion  seems  to  hare  been  entertained 
In  the  wcnlt  court  of  appeals  and  In  the  su- 
preme court  of  Ohio  that  the  qaesUon  whether 
the  safeguard  of  due  process  of  law  was  satis- 
fied amounted  simply  to  the  question  whether 
the  property  owner  had  under  the  law  opportu- 
Blqr  to  appear  before  the  assessing  board  and 
to  ]iear£  No  greater  error  could  be  com- 
mitted. Opportenity  to  appear  and  be  heard 
is  nseiful  when  it  affords  a  means  of  cor- 
recting injustice.  It  is  valuable  only  when 
the  party  can  appeal  effectively  to  troth  and 
justice.  But  of  what  use  Is  it  when  (he  so- 
called  law  Itaelf  commands  the  lojustice  to  be 
doner  An  appeal  to  the  l«gal  enactment  !•  to 
BO jrarpoie  in  such  a  case. 

Our  system  assumes  that  life,  Itber^,  and 
property  are  secure  only  under  the  supremacy 
of  the  fundamental  Drinciples  of  reason  aad 
juntice,  which  are  indeiwndeDt  of  formal  law. 
where  the  legislative  j  ower  is  arbitrary  and 
unlimited  there  Is,  of  courBe,  no  protectiou 
against  it  to  be  found  In  the  ooustitutiooal 
■afeguard  of  the  lith  Amendment  that  no  per- 
•on  shall  be  deprind  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  But  it  has 
bera  more  tlian  once  declared,  with  the  ap- 
proval of  Uiis  court,  that  noder  our  American 
systems  there  is  no  room  for  the  esemlie  of 
arbitrary  power. 

Tbe  ot^ection  that  men  differ  at  to  what 
these  fundamental  prlaciples  are  cannot  be 
listened  to.  It  questlous  t!he  existence  of  the 
prindplee,  and  thus  utterly  destroys  constitu- 
tional government.  We  have  no  other  ground 
for  saying  that  a  judicial  proceeding  which 
denies  to  the  defendant  an  opportunity  to  be 
heard  is  unconstitutional,  except  that  it  vio- 
lates the  fundamental  principles  of  reason  and 
justice.  But  it  is  not  true  that  dviilzed  and 
enlightened  men  differ  as  to  these  principles. 
Upon  all  material  points  tbey  are  agreed. 
Were  tbey  not  thus  agreed  constituttonal 
government  would  be  impossible.  They 
are  agreed,  in  the  main,  upon  all  the 
dictates  of  right  reason,  and  so  far  as  they 
are  not  agreed,  so  far  our  constitutional  sys- 
tems are  imperfect,  as  all  human  institutions 
are. 

In  the  applioaUon,  indeed,  of  fundamental 
principles  of  reason  and  justice  to  legal  enact- 
ments there  are  wide  differences  oi  opinion, 
and  the  difficulty  thus  occasioned  is  sur- 
moanted,  so  to  as  it  can  be,  by  the  rule  tliat 
laws  are  not  to  be  pronounced  unconstitu- 
tional except  when  they  are  dearly  violative 
of  such  principles. 

The  laws  in  question  are  veiy  dearly  In  vio- 
Itt  U.S. 
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I  Uion  of  the  Constitution  of  the  state  of  Otiie 
and  for  this  reason  invalid. 

Section  3  of  article  12  of  the  ConsUtutlon 
of  Ohio  provides  that  "laws  shall  be  passed, 
taxing,  by  a  uniform  rule,  all  moneys,  credits, 
investments  in  bondi,  joint-stock  companiea, 
or  othenrlse,  and  alK>  all  real  and  peraonal 
property,  according  to  its  true  value  In  mmiciy.'' 
The  laws  in  quewon  violate  this  injunction 
in  twopartlculars,  as  follows; 

0)  Taxation  In  Ohio  must  to  made  hgr  a 
uniform  rule. 

Different  classes  of  persons  and  property 
may  be  arranged  for  the  purposes  of  taxation 
ana  different  methods  be  applied  to  each;  hot 
the  classlllcatlons  must  not  be  arbitnuy,  stiU 
less  designed  to  promote  Inequall^. 

Those  who  defend  this  law  must  maintain 
either,  first,  that  under  the  Constitution  of 
Ohio  the  legislature  may  make,  for  the  pur- 
poses of  taxation,  such  classes  as  In  the  exer- 
cise of  full  arUtrazy  poww  tt  pleases;  or,  see- 
ond,  that  tto  Talne  of  bones  and  wagons 
owned  by  express  companies  so  far  differs 
from  that  of  the  same  property  owned  by 
others  as  to  justify  the  taxation  of  them  by  a 
different  rule.  BoUi  pn^radtknu  are  errono* 
ous  on  their  face. 

(3)  This  provldon  of  tiie  state  OonsUtntion 
also  requires  tlie  taxation  "of  all  red  and  per- 
sonal property  according  to  its  true  value  in 
money."  The  provision  was  made  to  insure 
one  rule  of  valuation,  which,  when  applied  to 
the  same  things,  will  produce  the  same  result. 

The  proposition  which  those  who  support 
this  law  must  maintain  Is  that  It  Is  competent 
for  the  legislature  toprescrito  a  rule  of  taxing 
bones  by  which  an  <wdloary  horse  worth  $100 
may  to  assessed  at  anyvniere  fnni  (3  to 
$5,000. 

The  property  mentioned  In  the  Constitution 
of  Ohio  Is  specific  property  having  an  actual 
existence  tn  rerwn  naiura,  which  may  be  oc- 
cupied, where  it  is  real  estate,  touched  and 
handled  in  the  case  of  ohattds,  and  received 
or  recovered  in  the  case  of  debts  and  credits 
from,  or  by  action  against,  actual  persons  who 
owe  them.  The  property  which,  according 
to  the  notion  under  criticism,  is  taxed,  is  a 
pure  abstraction  having  no  situs,  no  existence, 
even,  save  in  intellectud  conception,  some- 
thing which  can  nowhere  be  seen  or  handled 
or  made  the  subject  of  action. 

This  action  is  but  another  mode  of  alm)gat- 
Ingcoostttutiond  law  by  changing  at  pleasure 
the  meaning  of  words.  It  could  easily  to 
done  if  leeiBlatures  had  the  power  of  thus 
changing  the  meaning  of  language. 

Theerrorof  regarding  the  express  company 
property  as  a  unit,  is  that  it  is  not  a  unit  in 
fact,  but  made  eo  violently  by  tbe  mere  will  of 
the  Ohio  legislature,  and  against  tbe  express 

ftrovisioo  of  the  Constitution  of  that  state.  If 
t  can  commit  this  violence  In  one  case  it  can 
in  all,  and  (til  protection  against  unjust  taxa- 
tion Is  gone. 

The  red  object  of  the  laws  we  are  com- 
plaining of,  and  tbe  ted  ol^ect  accomplished 
if  tbey  are  valid,  was  to  reach  property  In 
this  form.  Tto  laws  are  framed  to  embrace 
corporations  notoriously  of  other  slates  than 
Ohio,  whoee  proper^  generally,  or  whose 
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capital  stock,  or  the  sharea  of  stockholders 
not  resident  in  Ohio,  were  taxable  la  tliat 
state.  It  is  of  course  quite  manifest  that  tlie 
Ohio  leglalsture  woald  never  have  contrived 
the  daborate  and  anomalotu  provision  for 
Taluatlon  contained  in  the  Nichola  law  if  it 
could  have  directly  xeacbed  the  capital  stock 
of  the  oomiiaDteB. 

This  notion  of  a  "unit  profit  producing 
plant,"  upon  which,  and  which  alone,  an;  de- 
fease li  made  tiy  the  anpreme  court  of  Ohio 
of  these  assessments,  if  it  could  by  possibility 
defend  them,  could  do  so  only  if  adhered  to 
throughout.  But  it  la  not  so  adhered  to.  It 
Is  adopted  only  in  the  case  of  personal  prop- 
erty, and  rejected  so  far  as  relates  to  rral 
property.  The  law  assumes  that  the  real  e»> 
tate  of  the  companies  is  asaeaaed  like  other 
resd  estate,  by  other  offlcen,  where  it  la  dtu- 
ated. 

The  laws  In  question  Impose  taxes  on  prop- 
erty beyond  tlie  lerritorial  Jurisdiction  of  Ohio, 
and  are  invalid  for  this  reason. 

A  tax  on  account  of  inoome  depends  upon 
the  existence  of  an  income  and  Its  amount, 
and  is  tberefure  said  to  be  a  tax  apon  income; 
and  a  tax  upon  the  gross  receipiaof  a  buitiness 
depends  upon  the  carrying  on  of  that  business 
and  the  amount  of  the  grosa  leceipts,  and  is 
therefore  called  a  tax  apoabodneiaoron  groas 
receipts. 

The  laws  authorizing  the  assessments  are 
iavalid  as  an  invasion  of  the  constitutional 
guaranty  of  the  equal  protection  of  the  laws. 

Practically  the  two  constitutional  provisions 
which  forbid  the  taking  by  any  state  of  life, 
liberty,  or  property  without  due  process  of 
law,  and  the  denial  by  any  state  of  the  equal 
protection  of  the  laws,  are  very  nearly  the 
same. 

Bat  the  notkm  that  ordinary  personal  prop- 
erty is  more  valuable  to  express  com[Minies 
than  to  other  persons  In  a  sense  that  justifies  a 
different  valuation  for  taxaUon  la  a  unmixed 

error. 

If  the  foregoing  views  are  well  founded  It 
follows  that  the  laws  under  discussion  deny  to 
one  class  of  property  owners  that  assurance 
that  their  property  shall  be  assessed  according 
to  ita  true  value  which  it  furnishes  to  others. 

The  laws  under  which  these  assessments 
were  made  are  invalid  also  for  the  reason  that 
they  impose  a  baiden  npon  interstate  com- 
merce. 

There  Is  no  constitutional  provision  in  terms 
forbidding  the  states  to  impose  burdens  by 
way  of  taxation  nptm  interstate  commerce. 
Tlie  prohibition  is  a  necessary  implication 
arising  from  the  fact  that  the  subject-matter  is 
one  placed  exclusively  under  the  sovereign 
control  of  Congress,  and  tlw  imposition  of 
burdens  upon  ft  by  the  states,  whether  by 
taxation  or  otherwise,  would  be  a  denial  of 
that  sovereignty  and  false  assumption  by  the 
states  of  a  power  over  It,  which,  if  it  existed, 
might  be  ao  exercised  as  to  destroy  It. 

There  is  one  necessary  exception  to  the  rale 
that  the  states  cannot  tax  interstate  commerce. 
Ina<(much  as  the  existence  of  the  states  is  neces- 
sary to  the  existence  of  interstate  commerce 
that  ordinaiy  system  of  taxation  which  Is 
necessary  to  the  existence  of  the  states  name* 
ly,  taxation  upon  all  the  property  within  them, 
9U 


must  be  permitted,  and  the  property  emi^oyed 
in  interstate  commerce  is  not  to  be  exempted. 
This  exception  is,  indeed,  rather  apparaU 
than  real;  for  where  no  burden  can  be  put 
upon  property  employed  in  Interstate  com- 
merce without  being  at  the  same  time  pnt  upon 
all  other  property,  Interstate  commerce  la  not 
really  burdened.  Were  it  not  subject  to  taxa- 
tion in  this  form  the  eQect  would  he  to  confer 
upon  it  an  afSrmative  advantnge  equivalent  to 
a  pecuniary  honnty  equal  to  the  amount  ol  tlw 
tax  from  which  It  was  exempted. 

But  a  tax  fn  any  other  form  cannot  be  thus 
equalized  over  all  private  interests,  and.  If  al- 
lowed, would  he,  or  might  easily  be  made  to 
be,  an  especial  burden. 

The  taxes  levied  by  theee  Ohio  laws  are 
taxes  directly  depending  upon  the  market 
value  of  the  shares  of  the  stoekboldna.  That 
market  value  depends  directly  upon  the  prea- 
ent  profits  of  the  business  and  the  fair  expec- 
tation concerning  its  permanency.  It  is,  very 
precisely,  a  capitalization  of  nil  the  property 
and  every  aovantafce  whether  by  way  of  fran- 
chise, contract  privily,  or  skill,  possessed  by 
the  company.  Among  these  advantages  is  the 
fact  that  tlie  privilege  of  carrying  it  on  la  d»^ 
rived  from  and  controlled  by  another  sover- 
eign govemmeot.  A  tax,  therefore,  npon  a 
capitalization  of  all  these  elements  ia  a  tax 
upon  the  occupation  Itself,  which  It  la  certain 
that  the  slates  have  no  right  to  impose. 

The  pracUcal  test  is  conclusive.  The  ques- 
tion iswhetherthetaxeaare aburden.  Every- 
one can  see  that  If  all  tbe  states  shoold  impose 
taxes  similar  to  those  we  aredealiog  with  (and 
if  one  state  can  do  It  all  may),  the  business 
would  be  immediately  destroyed.  No  express 
company  could  stand  such  an  aggrvgate  of 
taxation. 


Hr.  Chief  Justice  Fuller  delivered  the  oirin- 
lon  of  tbe  court: 

No  difference  material  to  the  determination 
of  tbe  controversy  exists  between  the  cases, 
and  as  matter  of  oonvenienoe  tlie  statement 
refers  to  the  amended  act  and  the  recocda  In 
Noe.  898,  809,  and  m. 

The  contention  that  the  act  in  question  is 
invalid  because  repugnant  to  tbe  Comitltntion 
of  the  state  of  Ohio  has  been  disposed  of  by 
the  decision  of  the  highest  tribunal  of  thai 
•late  sustaining  Its  validity.  8UUe,  PitSt  v. 
Jona,  61  Ohio  St.  493.  These  cases  fall  within 
no  recognized  excepUon  to  the  general  rule 
that  the  construction  by  the  ataleconrto  of 
last  resort  of  state  consUtuUoiia  and  atatatea 
will  ordinarily  be  accepted  this  court  as 
controlling. 

It  is  suggested  that  the  decision  of  the  su- 
preme court  of  Ohio  should  not  be  followed 
because  tbe  case  in  which  it  was  announced 
did  not  involve  a  genuine  controversy,  but 
was  prepared  for  the  purpose  of  obtaining  an 
adjudication,  and,  under  the  drcamstauoea. 
ought  not  to  have  been  considered  tof  that 
court.  But  It  was  for  that  tribuoal  to  pasa  on 
this  question,  and,  as  it  entertained  Jurladlc- 
tion  and  delivered  a  oonridered  oplnkHi  which 
appears  in  the  ofBcIal  rt- ports  of  the  court  as 
Ita  judgment  of  the  validity  of  the  Nichols  law 
unoer  me  Constltntton  of  the  state  of  Ohio,  k 
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1b  not  within  our  proTloce  to  nrlew  Iti  deter 
mination  In  that  n^rd. 

TtaU  brings  us  to  the  only  InQuiry  which  It 
ooncemt  us  to  examine. 

The  legislation  In  qnestloB  Is  elalmeit  to  l» 
lepugnant  to  the  CoDstitutira  of  the  United 
States  because  In  violation  of  the  commerce 
elauM  of  that  Instrument,  and  because  operat- 
ing to  deprlTe  appellania  of  their  property 
wtthout  due  process  of  l«w,  nod  of  ue  equal 
protection  of  the  laws. 

We  assume  that  the  usements  oonplatned 
of  were  made  In  pursuance  of  the  deflnite  role 
or  principle  of  appraisement  recognised  and 
established  by  the  Nichols  law,  as  construed 
by  the  supreme  court  of  Ohio,  and  the  question 
Is  whether  the  law  prescribing  that  rule  la 
valid  under  the  Federal  Constitution. 

The  principal  contention  Is  that  the  rule  con- 
travenes thecommerce  clauH  because  theaasess- 
S20]  men  Is,  while  purporting  to  *be  on  the 

Eroperty  of  oomplainanis  witbTn  the  state,  axe 
1  fact  levied  on  tfadr  business,  which  Is  la^y 
Interstate  commerce. 

Although  the  transportation  of  the  subjects 
of  Interstate  oommorce,  or  the  receipts  reoelTed 
therefrom,  or  the  occnpatlon  or  oosiness  of 
oanying  it  on.  cannot  m  directly  subjected  to 
state  taxation,  yet  property  belonging  to  cor- 
porations or  companies  engaged  In  such  com- 
merce may  be;  and  whatever  the  particular 
form  of  the  exaction,  If  it  la  essentially  only 
proper^  taxation,  It  will  not  be  considered  as 
falling  wlthhi  the  InhtUtloB  of  the  Constltu- 
tlim.  Corporations  and  cranpanles  engaged  in 
iDlerstate  commerce  should  bear  their  proper 
proportion  of  the  burdens  of  the  goremments 
under  whose  protection  they  conduct  their 
operations,  and  taxation  on  property,  collrct- 
Ible  by  the  ordinary  means,  doea  not  affect 
Interstate  commerce  otherwise  than  Incident- 
ally as  all  business  is  affected  by  the  necessity 
of  contribiitinff  to  the  support  of  government. 
PMtal  TVeg.  UaNe  (h.  v.  AdatM,  1S5  U.  B. 
688  [80:  811.  B  Inters.  Com.  Rep.  11. 

As  to  railroad,  telegraph,  and  sleeping-car 
companies,  engaged  In  Interstate  commerce.  It 
has  often  been  held  by  this  court  that  their 
property  In  the  several  states  throogh  which 
their  Hues  or  business  extended  might  he  valued 
as  a  unit  for  the  purposes  of  taxation,  taking 
into  consideration  the  uses  to  which  It  was 
put  and  all  the  elementa  making  up  aggregate 
valae,  and  that  a  proportion  of  the  whole 
fairly  and  properly  ascertained  might  be  taxed 
^tfae  particular  st^e.  without  vToIhUob  any 
Federal  restriction.  WluUm  U.  TVeg,  Ob.  v. 
MoMaekumltt.  180  U.  8.  680  [81: 1901;  JTomo- 
OturtU  T.  TTes/em  IT.  TVm.  Oo.  141  U.  B.  40 

eS:  8281;  Maine  v.  Orand  Trunk  R.  Oo.  148 
8.  817  [85:  994,  8  Inters,  Com.  Rep.  807]; 
FmAMTv,  0.  a.  A  St.  L.  B.  Oo.  V.  Baekvt,  154 
U.  B.  481  m-.  10611;  Oleveland,  O.  O.  A  at.  L. 
B.  (b.  V.  Batku$,  TM  U.  8.  489  [88:  1041.  4 
Inters.  Com.  Rep.  6711;  Wedtm  V.  TOeg.  0>. 
V.  Taggart,  163  U.  S.  1  [41:49];  Pullman'a 
Paiaea  Car  Oo.  v.  Penntgltania.  141  U.  8.  18 
[86:  618,  8  Inters.  Com.  Rep.  fi9S].  The 
valuation  was,  thus,  not  confined  to  the  wires, 
poles,  and  Instruments  of  the  telegraph  com- 
pany; or  the  roadbed,  tiea.  rails,  and  spikes  of 
theraiTnndcompany;ortbecanof  ibesleeplng- 
221]  car  company;  but  •included  the  ino- 
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portionale  part  of  the  value  resulting  from 
the  combination  of  the  means  by  which  the 
business  was  carried  on,  a  value  exisiing  to 
an  appreciable  extent  throughout  the  entire 
domain  of  operation.  And  Itliss  been  decided 
that  a  proper  mode  of  ascertaining  the  assess- 
able value  of  ao  much  of  the  whole  properly 
as  Is  situated  In  a  particular  state  Is,  In 
the  case  of  railroads,  to  take  that  part  of 
the  value  of  the  entire  road  which  Is  measured 
\fj  the  proportion  of  lu  length  therein  to  the 
lenrth  of  the  whole  (Pittaburg.  0.  0.  A  8t. 
B.  Th.  V.  Baekttt,  164  U.  S.  439  [88: 1087J):  or 
taking  as  the  baris  of  assessment  such  propor- 
tion m.  the  capital  stock  of  a  sleeping-car  com- 
pany as  the  number  of  miles  of  railroad  over 
which  Ita  cars  are  run  In  a  particular  state 
bears  to  the  whole  number  of  miles  traversed 
by  them  In  that  and  other  states  (Pu&- 
Hum's  Balaee  Oar  Oo.  v.  PtnntyUaMot  MVn>V 
or  such  a  proportion  of  the  whole  value  ot  the 
capital  stock  of  a  telegraph  f»mpany  as  the 
length  of  ita  llnea  within  a  state  bears  to 
the  length  of  all  Ita  lines  everywhere,  deduct- 
ing a  sum  equal  to  the  value  of  Ito  real  estate 
and  machinerv  subject  to  local  taxation  within 
the  state.  WtUam  V.  TeUg.  Oo.  v.  Taggart, 
tupra. 

DoubtieM  there  la  a  distinction  between  the 
property  of  railroad  and  telegraph  companies 
and  that  of  express  companies.  The  phyrical 
unity  existing  Jn  the  former  Is  lacking  In  the 
latter;  but  there  is  the  same  aolty  In  the  use 
of  the  entire  property  fw  the  speeine  purpose* 
and  there  are  the  same  elemoita  at  valtw 
arising  from  such  use. 

The  cars  of  the  Pullman  company  did  not 
constitute  a  physical  unity,  and  their  value  at 
separate  cars  did  not  bear  a  direct  relation  tc 
the  valuation  which  was  sustained  In  that  case 
The  cars  were  moved  by  railway  carriers  under 
contract,  and  the  taxation  of  the  corporation 
In  Pennsylvania  was  sustained  on  the  theory 
that  the  whole  property  of  the  company  might 
be  regarded  as  a  unit  plant,  with  a  unit  value, 
a  proportionate  part  of  which  value  might  be 
reached  by  the  stata  authorities  on  the  basis 
indicated. 

No  more  reason  is  perceived  for  limiting  the 
valuation  of  the  property  of  express  companlea 
to  horses,  wagons,  and  lumlture,  than  that  of 
railroad,  tel^raph,andslee|rfng-caroomi)anle8. 
*to  roadbed,  rails,  and  ties,  polea  and  [223 
wIres,orcarB.  Tbeunltlsannitof useaoaman* 
agement.and  the  horses, wagon8,Bafes.pouchea, 
and  fumltnre,  the  contracts  for  transportation 
facilities,  the  capital  necessary  to  carry  on  the 
business— whether  repreeented  In  tangible  or 
Intangible  property — in  Ohio,  possessed  a  value 
In  combination  and  from  use  in  conoection  with 
the  property  and  capital  elsew  here,  which  could 
as  rightfully  be  recognized  in  the  assessment 
for  taxation  In  the  instance  of  these  compaolec 
as  the  others. 

We  repeat  that  while  the  unity  which  exista 
may  not  be  a  physical  unity.  It  Is  something 
more  than  a  mere  unity  of  ownership.  It  la  a 
unity  of  use,  not  simply  for  the  convenience 
or  pecuniary  profit  of  the  owner,  but  exlnting 
Id  the  very  necessities  of  the  case— resulting 
from  the  very  nature  of  the  business. 

The  same  party  may  own  a  manufacturing 
establishment  In  one  state  and  a  store  In 
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aootber,  and  mny  mnke  profit  by  operatlDg  the 
two,  but  the  vork  of  rach  U  aeparate.  The 
value  of  tlie  faclorj  lo  Itself  it  not  conditioned 
on  that  of  the  aiora,  or  vice  mrta,  nor  la  the 
value  of  the  goods  manufactured  and  sold 
effected  thereby.  The  connection  between  the 
two  is  merely  accidental  and  growing  out  of 
the  unity  of  ownership.  But  the  prop^y  of 
an  express  company  distrtbotad  through  differ- 
ent states  Is  as  an  essential  condition  of  the 
boalness  united  in  a  slnsle  specific  use.  It 
constitutes  but  n  single  pfant,  made  ao  by  the 
very  character  and  neoessltien  of  the  business. 

It  is  this  which  enabled  the  companies  rep- 
resented here  to  charge  and  receive  witblo  the 
•late  of  Ohio  for  the  year  ending  Hay  1, 1895, 
$382,181.  $308,S19,  and  |376.44C  respectively, 
on  the  basis,  according  to  their  respective  re- 
turns, of  $43,066.  $&,488,  and  $38,480.  of 
personal  property  owned  In  that  state,  returns 
which  confessedly  do  not,  however,  take  Into 
•eeonnt  contracts  for  transportation  and  acoom- 
panylng  facilities. 

Considered  as  distinct  subjects  of  taxation, 
ft  horse  is,  indeed,  a  horse;  a  wagon,  a  wagon ; 
ft  safe,  a  safe;  a  pouch,  a  pouch;  but  how  is 
it  that  $33,480  worth  of  horses,  wagons,  safes. 
2231  *and  poucbea  produces  $378,448  In  a 
•Ingle  yearf  Or  $28,486  worth,  $868.619T  The 
answer  li  obvioos. 

Reliance  seems  to  be  pUced  by  counsel  on 
Che  observation  of  Mr.  Justice-  Lamar,  in  Pa- 
«ifie  Bxp.  Co.  T.  SeHmt,  143  U.  8.  854  ^(5: 1010. 
3  Inters.  Com.  Rqi.  810].  that  "express  oom- 
panies  such  as  are  deflned  \rf  this  act  have  no 
tangible  property,  of  any  consequence,  subject 
to  taxation  under  the  general  laws.  There  Is 
therefore  no  way  by  which  they  can  be  taxed 
ftt  all  unless  by  a  tax  upon  their  receipts  for 
business  transacted."  But  the  reference  was 
to  the  legislation  of  the  sute  of  Hlsaonri.  and 
the  scheme  of  taxation  under  consideration 
bere  waa  not  Involved  tn  any  manner. 

The  method  of  assessment  provided  by  the 
Nichols  law  was  as  follows:  "The  said  board 
shall  proceed  to  ascertain  and  assess  the  value 
of  the  property  of  said  express,  telegraph, 
and  telephone  companies  In  Ohio,  and  In  de- 
termining the  value  of  the  property  of  said 
companies  in  this  state,  to  be  taxed  within  tiie 
state  and  assessed  as  herein  provided,  said 
board  shall  be  guided  by  the  value  of  said 
property  as  determined  by  the  value  of  the 
entire  capital  stock  of  said  companies,  and 
such  other  evidence  and  rules  as  will  enable 
said  board  to  arrive  at  the  true  value  in  money 
of  the  entire  pro pflrty  of  said  companies  within 
the  stale  of  Ohio,  in  the  proportion  which  the 
same  bears  to  the  entire  propertv  of  said  com- 
panies, as  determined  by  the  value  of  the  cap- 
ital stock  thereof,  and  the  other  evidence  and 
rules  as  aforesaid." 

And  this  provision  was  thus  construed  by 
tiie  supreme  court  of  Ohio  in  jStatt  Fm,  t. 
Jonttm  Ohio  St..  493]: 

"The  board,  In  determining  the  value  of 
the  company's  property  In  this  state  for  taxa- 
tion, Is  not  required  to  Sx  the  value  of  such 
property  upon  the  principle  that  the  value  of 
the  entire  property  of  the  company  shall  be 
deemed  the  same  as  the  value  of  Its  entire 
capital  stock,  thus  making  the  respective 
vuuea  aqQlTalenta  of  each  other.  Bat,  taking 


the  market  value  of  the  entire  capital  stock  ss 
a  datum,  the  .  board  is  to  be  ooIt  guldeil 
thereby  In  ascerulnlng  the  true  value  In  nu>oey 
of  the  company's  prcmrty  In  this  state.  The 
statute  does  not  bind  the  board  to  find  tfaf^ 
value  *of  the  entireproperly  of  lhecom-[29i4 
pany  equal  to  tliat  of  the  entire  eajital  Mock." 

The  court  further  said: 

"  But  the  proper^  of  a  corporation  may  bu 
regarded,  tn  the  aggregate,  as  a  unit,  an  en- 
tlre^,  as  a  plant  dengned  fwaapeclflc object; 
and  Ito  value  mKj  be  catimated.  not  In  paru, 
but  taken  as  a  whole.  If  the  market  valne— 
perbapa  the  closest  ap;»oxtmati<»  to  the  true 
value  In  money — of  the  oorporate  propo^  aa 
a  whole  were  Inquired  into,  the  market  value 
of  the  ci^tltal  slock  would  become  a  contn^- 
llng  factor  In  fixing  the  valna  of  the  proptrtj. 
Should  all  the  itockholdert  unite  to  aaU  the 
corporate  plant  as  an  entirety,  they  would  not 
be  inclined  to  sell  It  for  less  than  the  market 
value  of  the  aggregate  shares  of  the  cai^l 
stock.  Beddes,  wblle  the  amount  of  the  cap 
itftl  stock  may  be  limited  by  the  charter  and 
the  laws  governing  It,  the  real  and  personal 
property  St  the  corporatitHi  may  be  conMantly 
augmented,  and  may  keep  pace  with  any  In- 
crease In  the  valoe  of  the  capital  stock.  The 
market  value  of  the  capital  stock,  it  Is  urged, 
has  no  necessary  relation  to  the  value  of  the 
tangible  property  of  the  corporation.  But 
such  Is  the  wdl-understood  relation  be- 
tween ttie  two  that  not  only  la  the  value  of 
the  capital  atoi^  an  essential  laetw  In  fixing  the 
market  value  of  the  corporate  plant,  hut 
the  corporate  capital  or  property  has  a  leflox 
action  on  the  value  of  the  capital  stock.  .  .  . 
If  by  reason  of  the  goodwill  of  the  oonoem, 
or  the  skill,  experience,  and  energy  with  which 
its  business  is  conducted,  the  market  value  of 
the  capital  stock  Is  largely  Increased,  whenby 
the  vsJue  of  -  the  tangible  property  of  the  cor- 
poration, considered  as  an  entire  plant,  ac- 
quires a  greater  market  value  than  it  otherwise 
would  have  bad,  it  cannot  properly  be  said 
not  to  be  its  true  value  In  money  within  the 
meaning  of  the  Constitution,  because  goodwill 
and  other  elements  indirectly  entered  Into  Its 
value.  The  market  value  of  property  is  what 
it  will  bring  when  sold  as  such  property  Is  or- 
dinarily sold  in  the  community  where  It  Is 
situated;  and  the  fact  that  It  Is  lU  market 
value  cannot  be  questioned  because  attributed 
•somewhat  to  goodwill,  franchise,  sktl]-r225 
ful  management  of  the  property,  or  any  other 
legtUmate  agency.  It  will,  we  think,  be  con- 
CMcd  that  the  earning  capacity  of  real  estate 
owned  by  Individuals  may  be  oonsidered  In 
fixing  its  value  for  taxation.  Take  an  office 
building  on  a  prominent  street  In  one  of  our 
large  cities.  It  will  net  be  doubted,  that  by 
care  In  the  selection  of  tenants,  and  in  the 
preservattcn  of  the  reputation  of  the  building, 
by  superior  elevator  service,  by  vigilance  In 
guarding  and  protecting  the  property,  by  the 
exercise  of  skill  and  knowledge  In  the  general 
mansgement  of  the  premises,  a  goodwill  of 
the  establishment  will  he  promoted  which  will 
tend  to  an  extra  increase  in  the  earning  capaci- 
ty and  value  of  the  building.  For  the  par- 
pose  of  taxation,  it  would  be  none  the  less  the 
true  value  In  mon^  of  the  building,  because 
contributed  to  1^  the  opMattn  causes  that 
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g»ve  rise  to  the  goodwill.  We  dlscorer  do 
satisfactory  reason  why  the  same  rule  should 
sot  tpplj  to  the  valuatioD  of  corporate  prop- 
ert/— why  the  seUlDc  value  of  the  capital 
atock,  as  affected  by  uie  gnodwlll  of  the  ouii- 
neas,  ehould  be  excluded  from  the  coosldera- 
tlon  of  the  board  of  appraisers  and  asseasora 
under  the  Nichols  law,  charged  with  the  val- 
iiatioD  of  corporate  property  In  this  state,  es- 
pecially as  the  capital  stock,  when  paid  up, 
pmcUcally  represents,  at  least,  an  equal  ralue 
of  the  corporate  property." 

Similar  Tlews  were  ezpresaed  by  the  droott 
court  of  appeals  {Saitforav.  iW,  8717.  S.  App. 
899),  Judge  Lttrton,  dellverlDg  the  oplnlni, 

^"I^e  tax  Impoaed  Is  not  a  license  tax,  nor 
•  tax  oa  the  IraalDeaB  or  occnpation,  nor  on 
Ui«  transportation  of  property  through  the 
state,  nor  from  points  within  the  state  to 
points  lo  other  slates,  nor  from  points  In  other 
states  to  points  within  the  state.  It  purports 
to  provide  for  a  tax  upon  property  within  the 
state  of  Ohio.  Though  this  property  Is  em- 
plojed  very  laigely  in  the  buatneis  of  inter- 
state commerce,  yet  that  does  not  exempt  It 
from  the  same  liaDlllty  to  taxation  as  all  other 
properqr  within  the  jurtadlctlon  ofOhto.  This 
proposition  is  too  well  settled  to  need  argu- 
ment.  .  .  .  Neither  does  the  fact  that  the 
226]  property  of  the  express  Vompsnlee  was 
valued  as  a  unit  profit-producing  plant  violate 
any  Federal  restriction  upon  the  taxing  power 
of  a  state  within  which  a  part  of  that  plant  Is 
found.  The  Tsloe  of  property  depends  In  a 
large  degree  upon  the  use  to  which  it  Is  put. 
If  a  railroad  may  be  valued  as  a  unit,  rather 
than  as  a  given  number  of  acres  of  land,  plus 
fio  many  tons  of  rails  and  so  many  thousand 
ties  and  a  certain  number  of  depots,  shops, 
etc,  there  la  no  sufficient  reason  why  the 
property  of  an  express  company  should  not  be 
treated  as  a  unit  plant.  If  ifae  state  of  Ohio 
Lad  a  right  to  tax  the  property  within  the 
f  tale,  and  to  assess  tt  at  its  true  cash  value, 
there  Is  no  Federal  restriction  which  will  pre- 
vent such  property  from  being  'assessed  at  the 
value  whiui  It  has,  as  used,  and  reason  of 
its  use.'  .  .  .  That  an  express  company 
owns  no  line  of  railway  and  operates  no  rail- 
road does  not  prevent  the  value  of  its  property 
from  being  affected  by  the  relation  of  each 
part  to  every  other  part,  and  the  use  to  which 
u  part  is  put  as  a  factor  in  a  unit  husfneas." 

The  line  of  reasoning  thus  pursued  is  in  ac- 
cordance with  the  decisions  of  this  court  al- 
ready cited.  AMuniing  the  proportion  of 
capital  employed  In  each  of  several  states 
through  which  such  a  company  conducts  its 
operations  has  been  fatrly  ascertained,  while 
taxation  thereon,  or  determined  with  refer- 
ence thereto,  may  be  said  In  some  sense  to  fall 
on  the  business  of  the  company,  it  is  only  in- 
dlrecUy.  The  taxation  is  essentially  a  prop- 
erty tax,  and,  as  such,  not  ao  interference 
with  Interstate  commerce. 

Nor,  in  this  view,  is  the  assessment  on  prop- 
erty not  within  the  jurisdiction  of  the  taxing 
authorities  of  the  state  and  for  that  reason 
amounting  to  a  taking  of  ptoperty  without 
due  prooesa  of  hiw.  The  propertT  taxed  has 
its  actual  situs  tn  ihe  state  and  Is  there- 
fore subject  to  the  jurisdiction,  and  the  dis- 
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trihutlon  among  the  several  counties  is  a  matter 
of  regulation  by  the  state  legislature.  PuU- 
man't  Pataee  Car  Oo.  t.  J^n^vania,  141 U.  8. 
18,  22  [85:  618,  610,  8  Inters.  Com.  Rep.  5951; 
Taylor  v.  Seeor  ("Btata  B.  Tax  CbssO  93  U.  S. 
676  [28:  6681;  MiTWt  t.  PMatUiMUa.  W.  d  B. 
B.  Co.  ("iMatnira  R  Taaf)  86  U.  S.  18  Wall. 
206  [21:  8861;  Brie  B.  Oo.  T.  Pennt^wrtia,  88 
U.  S:  21  WiUl.  492  [23:  6951:  Oolumbut  B.  B. 
Oo.  T.  Wright,  101  U.  S.  470  [88: 288]. 

•In  P%iiknan'$  Palace  Oar  Oo.  v.  Ann-  [227 
jyteanAi,  nfpni,  the  rule  is  conridered  that  per* 
eonal  property  may  be  separated  from  its  owner 
and  he  may  be  taxed.on  lis  account,  at  the  place 
where  it  is.  although  not  the  place  of  his  own 
domlcll,  and  eren  If  he  is  not  a  diizen  or  a 
resident  of  the  state  which  imposes  the  tax; 
and  the  distinction  Iietween  ships  and  Tends 
and  other  povonal  property  is  pointed  out. 
The  authorities  are  largely  examined  and  need 
not  be  gone  over  again. 

There  is  here  no  attempt  to  tax  proper^ 
having  a  sitns  outside  of  the  state,  but  only  to 
place  a  just  Talue  on  that  within.  Presumi^ 
tlrely  all  the  iwopertj  of  the  corporation  w 
company  la  held  and  used  for  the  purposes  of 
lu  buriness.  and  the  value  of  Its  capital  stock 
and  bonds  Is  the  value  of  onlj  that  proper^ 
so  held  and  used. 

Special  circumstances  might  exist,  as  indi- 
cated in  Pittibura,  0.  O  d  8t.  L.  B.  Oa. 
V.  Backus.  154  U.  S.  481,  448  [88:  1081.  1044, 
4  Inters.  Com.  677],  which  would  require 
the  value  of  a  portion  of  the  property  of  an 
express  company  to  be  deducted  from  tlie 
value  of  its  plant  as  expressed  by  the  sum 
total  of  its  stock  and  bonds  t>efore  any  valua- 
tion by  mileage  could  be  properly  arrived  at, 
but  the  difficulty  In-  the  cases  at  bar  is  that 
there  is  no  showing  of  any  such  separate  and 
distinct  property  which  should  be  deducted, 
and  It*  existence  Is  not  to  be  assumed.  It  Is 
for  the  companies  to  present  any  special  cir- 
cumstances which  may  exist,  and,  failing  their 
doing  so.  the  presumption  is  that  all  their 
property  Is  directly  devoted  to  their  business, 
which  being  so,  a  fair  distribution  of  its  aggrO' 
gate  Talue  would  be  upon  the  mileage  bads. 

The  slates  through  which  the  compaaiei 
operate  ought  not  to  be  impelled  to  content 
themselves  with  a  valuation  of  separate  pieces 
ot  property  disconnected  from  the  plant  as  an 
entirety,  to  the  proportionate  part  of  which 
they  extend  protection,  and  to  the  dividends  of 
whose  owners  their  citizens  contribute. 

It  is  not  contended  that  notice  of  Uie  time 
and  place  of  the  meetings  of  the  board  wan 
not  afforded  or  that  the  companies  were  denied 
the  opportunity  to  appear  and  submit  such 
proofs,  expIaaatlonB.  suggestions,  and  argu- 
ments with  reference  to  the  assessment  as  they 
desired. 

*We  are  also  unable  to  conclude  that  the[228 
classification  of  express  companies  and  railroad 
telegraph  companies  as  subject  to  the  unit 
rule,  denies  the  equal  protection  of  the  laws. 
That  provision  In  the  14th  Amendment  "was 
not  Intended  to  prevent  a  state  from  adjusting 
its  system  of  taxation  In  all  proper  and  reason- 
able ways,"  nor  was  that  amendment  'intended 
to  compel  a  state  to  adopt  an  iron  rule  of 
equal  laxatton."  BetCe  0ap  A  Ok  t.  Anfuyt- 
mtnia,  184  U.  S.  282  [88: 892]. 
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Id  Pa«(fic  Sep.  €h.  t.  Seibert,  14»  U.  8.  830 
[85: 108S,  8  Inten.  Com.  Rep.  810],  In  which 
ft  tax  on  groas  racelpta  of  expreaa  companiea  in 
the  state  of  lllasourl  wu  eustsined,  Mr.  Jna- 
tice  Lamar,  speaking  for  the  court,  well  says: 

"This  court  has  repeatedly  laid  down  tbe 
doctrine  that  dWerslly  of  taxation,  both  with 
respect  to  the  amount  Imposed  and  the  Tarinua 
species  of  property  selected  either  for  bcarini; 
ns  burdens  or  for  being  exempt  from  them,  Is 
not  iDconstBtent  with  a  perfect  uniformity  and 
equality  of  taxation  In  tbe  proper  sense  of 
thoee  terms;  and  that  a  system  which  Imposes 
the  same  tax  upon  every  species  of  property, 
irrespective  of  lis  nature  or  condition  or  class, 
will  be  destnictlTe  of  the  principle  of  uni- 
formity and  equality  in  taxation  and  of  a  just 
adaptation  of  property  to  Ita  burdens." 

And  see  Oinefomati.  JT.  O.  AT,  P.M.  <h.  t. 
KentuehfCKentueJ^  B.  Ta»  Ohm")  118  U.  8. 
831  [SO:  4141;  Borne  /ns.  Cb.  T.  JKw  Tork,  184 
U.  S:  694  [88: 1026]. 

The  policy  pursued  In  Ohio  is  to  classify 
property  for  taxation,  when  the  nature  of 
the  property,  or  Its  use,  or  the  nature  of  the 
bunnesB  engaged  In.  requires  classification.  In 
the  judgment  of  the  legislature.  In  order  to 
secure  equality  of  burden;  and  property  of 
different  sorts  is  classlQed  under  Tsrious  statu- 
tory provisions  for  the  purposes  of  assessment 
and  taxation.  Tbe  state  CoDstilutlon  requires 
all  properly  to  be  taxed  by  a  uniform  rule  and 
according  to  Its  true  value  In  money,  and  It 
was  held  by  the  supreme  court  of  Ohio  in 
StaU,  PM.  Jonm.  «  Ohio  8t  498,  that  the 
Nichols  law  did  not  violate  that  requirement. 

In  Wagotur  t.  Loomie,  87  Ohio  St.  671,  It 
was  ruled  that  "  statutory  provisions,  where- 
by different  classes  of  property  are  listed  and 
Talued  for  taxation  in  and  by  different  modes 
2  jj}9j|*and  agencies,  are  not  neceasartly  In  con- 
flict vlth  the  proTisioDS  of  the  Constltudon 
which  requires  all  property  to  be  taxed  by  a 
uniform  rule  and  according  to  Its  true  value  In 
money."  And  the  court  said:  "A  faithful  ex 
ecution  of  the  different  provisions  of  the  sui- 
utes  would  p]Ke  upon  the  duplicate  for  taxa- 
tion all  the  taxable  property  of  the  state,  wheth- 
er bank  stocks  or  other  personal  property  or 
real  estate,accordlDg  to  its  true  value  In  money; 
and  the  equality  required  by  the  Constitution 
has  no  other  test." 

The  constitutional  test  was  held  to  be  com- 
plied with,  whatever  tbe  mode,  if  the  result  of 
the  assessment  was  that  the  property  was 
assessed  at  lis  true  value  in  money. 

Goosldering,  as  we  do,  that  tne  nnlt  rule 
may  be  applied  to  express  companies  without 
diBreganling  any  other  Federal  restriction,  we 
think  it  necessarily  follows  that  this  law  Is  not 
open  to  the  objection  of  denying  the  equal 
protection  of  tbe  laws. 

We  have  said  nothing  In  relation  to  tbe  con- 
tention that  theae  Taluations  were  excessive. 
The  method  of  ^ipralsnnent  prescribed  by 
the  law  was  pursued  and  there  were  no  specific 
charges  of  fraud.  The  general  rule  is  well 
settled  that  "whenever  a  Question  of  fact  Is 
thus  submitted  to  tbe  determination  of  a  special 
tribunal,  Its  decision  creates  something  more 
than  a  mere  presumption  of  fact,  and  If  such 
determination  comes  Into  Inquiry  before  the 
oourta  it  caaitot  be  OTerthrown  by  evidence 
CSS 


going  only  to  show  that  the  fact  was  other- 
wise than  as  so  found  and  determined."  Pittt- 
tntrg,  0.  O.  A  8t.  L.  It.  Oo.  T.  BaOau,  154  U. 
S.  484  [88: 10391;  WexUim  U.  Attf*  tk.  T. 
rtu^ar^,  168  U.S.  1141:49]. 
Zhertet  affirmed. 

Mr.  Justice  White*  dissenting: 

Not  being  able  to  concur  In  the  opinion  and 

Judgment  of  the  court  in  the  foregoing  cases, 
am  Impelled,  by  what  I  conoslve  to  be  the 
serious  nature  of  the  questions  Involfcd,  to 
state  the  reasons  for  my  dissent 

*It  Is  elementary  that  the  taxing  power[230 
of  one  government  cannot  be  lawfully  exerted 
over  property  not  within  its  Jurisdiction  or 
territory  and  within  the  territory  and  jurisdic- 
tion of  another.  The  attempted  exerdse  v/t 
SDch  power  would  be  a  clear  usurpation  ctf 
authority,  and  Involve  a  denial  of  the  most 
obvious  conceptions  of  government.  This 
rule,  common  to  all  jurlsdlciions,  is  peculiarly 
applicable  to  the  several  states  of  the  Union, 
as  they  are  by  the  Constitution  confined  within 
the  orbit  of  tneir  lawful  authority,  which  they 
cannot  transcend  without  destroying  tbe  legit* 
imiOe  powers  of  each  other,  and  therefore 
without  violating  tbe  Ooottitutlon  of  the 
United  States. 

This  limitation  upon  the  taxing  power  was 
early  declared  by  Mr.  Chief  Justice  Marshall 
In  MeOuttoeh  v.  Maryland,  17  U.  a  4  Wheal. 
816  [4:  5791,  where  It  was  said  (p.  439  [607]): 

"All  subjects  over  which  the  sovemgn 
power  of  a  slate  extends  are  objects  of  taxa- 
tion; but  those  over  which  it  does  not  extend 
are,  upon  the  soundest  principles,  exempt  from 
taxation.  This  proposition  may  almost  be 
pronounced  self-evident." 

In  Hayt  T.  iW/fe  MaU  8.  8.  (h.  58  U.  8. 
17  How.  696  [15:  iH],  a  tax  Imposed  upon 
twelve  steamships  belonging  to  the  compuiy, 
which,  while  engaged  In  lawful  trade  and  com- 
merce between  toe  port  of  San  Francisco  and 
ports  and  territories  without  the  state,  were 
temporarily  within  tbe  jurisdiction  of  Catlfor- 
oia.  was  held  illegal.  This  court,  by  Mr.  Jus- 
tice Nelson,  declared  that  the  vessels  were  not 
properly  abiding  within  the  limits  of  Califor- 
nia, so  as  to  become  incorporated  with  the 
other  personal  propertyof  tbatstate;  that  their 
situs  was  at  tbe  home  port  where  the  vessels 
belonged  and  where  tbe  owners  were  liable  to 
be  taxed  for  tbe  capital  Invested  and  where 
the  tax  had  been  raid. 

In  St.  Louia  v.  WiygtM  Ferry  Cb.  78  U.  B. 
11  Wall.  423  [20:  1981.  tiie  validity  of  a  tax 
assessed  by  the  city  of  Bt.  Louis  upon  the  boats 
of  a  ferry  company,  an  Iltinois  corporation,  as 
property  within  the  city  of  St.  Louis,  was  con- 
sidered. This  court  held  that  Illinois  was  the 
home  port  of  tbe  boats,  that  they  were  beyond 
the  jurisdiction  of  the  authorities  by  which 
the  taxes  were  assessed,  *aod  that  the  [281 
validity  of  tbe  taxes  could  not  be  maintained. 
It  was  observed  (p.  430  [194]): 

"Where  there  is  jurlsdlciioo  ndtber  as  to 
person  nor  property,  the  imposition  of  a  tax 
would  be  ultra  tires  and  void.  If  the  l^lsla- 
ture  of  a  state  should  enact  that  the  citizens  or 
property  of  another  state  or  country  should  be 
taxed  in  tbe  same  manner  aa  tbe  persons  and 
property  within  Ita  own  llmita  and  subject  to 
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Its  authority,  or  in  any  manner  whatsoever, 
such  a  law  would  be  as  much  a  nullity  as  If 
la  cooflict  wiihtbe  most  explicit  constltutiooal 
InbibUioD.  Jurisdiction  Is  as  necessary  to  valid 
leeUlfttlve  as  to  valid  Judicial  action. 

In  PhatOd^ia  db  S.  B.  <h.  v.  Annmfmnta 
("State  Tax  on  Fbreion-Held  Bonds")  82  V.  8. 
16  Wall.  800  [21: 1791,  a  tax  laid  by  the  state 
of  Pennsylvania  on  the  Interest  paid  by  the 
railroad  company  on  its  bonds  was  held  to  be 
a  tax  upon  the  bonds,  the  property  not  of  the 
debtor  company  but  of  Its  crediton.  and  that 
so  far  as  such  bonds  were  held  by  nonresidents 
of  the  state,  they  were  property  beyond  it«  ju- 
rlsdlcttoD.  It  was  declared  that  no  adjudica- 
tion diould  be  necessary  to  establish  so  obvious 
a  proposition  as  that  property  lyin^  beyond 
the  Jurisdiction  of  a  slate  is  not  a  subject  upon 
which  the  taxing  power  can  be  legitimately 
exercised,  and  that  "the  power  of  taxation, 
however  vast  In  its  character  and  aearcblog  in 
its  extent,  Is  necessarily  limited  to  subjects 
within  the  jurisdiction  of  the  state."  Of  the 
act  there  under  coosideratloo,  the  court  said 
(p.  821  [187]): 

"Ii  is  only  one  of  many  cases  where,  uo- 
der  the  name  of  taxation,  an  oppressive  ex- 
aciioa  Is  made  without coosUtatlonal  warrant, 
amouoiiog  to  little  leas  than  an  arbitrarr  seiz- 
nreof  private  property.  It  is.  In  fact,  a  forced 
oontrlbutinn  levied  upon  properly  held  in  other 
states,  where  it  is  subjected  or  may  besubjected 
to  taxation  upon  an  estimate  of  its  full  value." 

In  Morgan  v.  Parham,  88U.  3.  16  Wall.  471 
pi:  808],  It  was  adjudged  upon  the  authority 
of  the  Hav$  Com^  mtpra,  that  the  state  of  Ala- 
bama could  not  lawfully  tax  a  vessel  registered 
la  New  York,  but  employed  In  commerce  be- 
tween Hubile  in  that  state  and  New  Orl^ns  in 
232] Louisiana.  Tfaesltus  of  the  vessel  *wa8 
held  to  be  at  the  home  portin  New  York,  where 
its  owner  was  liable  to  be  taxed  for  its  value. 

The  clrcQmstaDce  that  the  steamer  might  not 
actually  have  been  taxed  in  New  York  during 
the  years  for  which  the  taxes  Id  controvmy 
were  levied  was  held  to  be  unimportant.  The 
court  said  (p.  478  [SOS]): 

"Whether  tlie  steamer  Frances  was  actually 
taxtKl  in  New  York  during  the  years  1860  and 
1867  is  not  shown  by  the  case.  It  is  not  im- 
portant. She  waa  liable  to  taxation  there. 
That  state  alone  had  dominion  over  iter  for 
that  purpose.** 

In  Minot  v.  PhOadelphia,  W.  A  B.  R.  Co. 
("Delaware  B.  Tax")  8S  U.  8.  18  Wall.  206 
[31:888],  this  court.  In  considerlDg  an  objec- 
tion interposed  to  a  taxing  act,  that  It  Impcued 
taxes  upon  property  beyond  the  Jurlsdlclfoo  of 
the  Slate,  observed  (n.  229  [SOS]):  "If  such  be 
the  fact,  the  tax  to  that  extent  Is  invalid,  for 
the  power  of  taxation  of  every  state  Is  neces* 
sarliy  confined  to  subjeeu  wflhln  its  Jurtsdio- 
Uon.^' 

In  Qioveater  Fbttji  Oa.  v.  Penmyhania,  114 
U.  S.  196  [29: 108,  1  Inters.  Com.  Rt-p.  882], 
•t  pages  S06-209  (168,  164]),  Mr.  Justice  Field 
reviews  the  cases  Just  cited.  The  Glourester 
Perry  Company  waa  a  New  Jersey  corpora- 
tion, and  operated  a  ferry  between  Gloucester. 
New  Jersey,  and  Pbiladelphta.  The  Slate  of 
Pennsylvania  laid  a  tax  ou  the  appraised  value 
of  the  capital  stock  of  the  ferry  company, 
which  owned  no  property  In  Pennitylvanla  ex- 
1»  U.  8. 
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cept  the  lease  of  a  slip  or  dock,  where  its  ferry' 
boats  put  up  In  plying  across  the  river,  be- 
tween the  two  slates. 

In  this  court  it  was  sought  In  argument  to 
support  the  tax  In  question  by  advancing  the 
theory  of  a  "bomogeoeous  unit."  The  counsel 
said  (p.  201  [161^: 

"The  tax  Is  upon  the  capital  stock  of  the 
corporation,  'not  in  separate  parcels,  as  repre- 
senling  distinct  properties,  but  as  a  homoge- 
neous unit,  partaking  of  the  nature  of  per- 
sonalty.'and  taxable  where  its  corporate  func- 
tions are  exercised  or  its  business  done.  Hie 
franchise  Itself  may  oonaUtnte  the  material 
part  of  all  Its  property,  since  not  only  lis 
wharvea  and  slips,  but  also  Its  boats,  might  be 
leased,  and,  In  that  case,  the  tax  would  be 
measured  by  the  value  of  the  franchise  repre- 
sented by  the  extent  of  Ks  exercise  within  the 
state,  ana  not  by  its  tangible  property  situated 
there.  Theexteotof  iteproperty*8ubJecl[233 
to  the  taxlngpower  Ib  Immaterial.  Itsfranchise 
would  be  worthless  without  the  leasehold  in- 
terest owned  by  it  In  the  city  of  Philadelphia. 
The  value  of  its  franchise  depends  upon  the 
leasehold,  and  it  will  therefore  not  do  to  say 
that  it  has  no  properly  within  the  jurisdiction 
of  the  taxing  power.  It  does'  not  seem  neces- 
sary to  Inquire  further  as  to  an  ownership  of 
property  within  the  jurisdiction  of  Pennsyl- 
vania." 

But  this  court,  speaking  through  Mr.  Jus- 
tice Field,  completely  answered  the  argument, 
as  follows  a>.  205  [162]): 

"If  by  reason  of  landing  or  receiving  pas- 
sengers and  freight  at  whanes,  or  othor  places 
in  a  state,  they  can  be  taxed  by  the  state  oa 
their  capital  stock  on  the  grouna  that  they  aw 
thereby  doing  business  within  her  limits,  the 
taxes  which  may  be  imposed  may  embarrnss, 
Impede,  and  even  destroy  such  commerce  wtlli 
the  citizens  of  the  state.  If  such  a  tax  can  be 
levied  at  all.  Its  amount  will  rest  in  the  discre- 
tion of  the  state.  It  Is  Idle  to  say  that  the  In- 
terests of  the  Mote  would  prevent  opprvsdve 
taxation.  Those  engaged  in  fordgn  and  In- 
terstate conuneroa  are  not  tHHmd  to  trust  to  its 
moderation  in  that  respect;  the?  require  se- 
curity." 

Of  the  Qloueeii0r  Ferry  0am.  It  was  observed 
by  this  court  ia  PhSaddphia  A  8.  M.  8.  8.  Co. 
V.  Annwtoanls,  128  U.  8.  844  [80:  1S04,  1 
Inters.  Com.  Rep.  808],  that  '''It  la  hardly 
necessaiy  to  add  that  the  tax  on  the  capital 
stock  of  the  New  Jersey  company,  in  that 
case,  was  decided  to  be  unconstitutional,  be- 
cause, as  the -corporation  was  a  foreign  one, 
the  tax  oould  only  be  construed  as  a  tax  for 
the  privilege  or  franchise  of  carrying  on  its 
business,  and  that  business  was.Interstateomn- 
merce." 

In  Nem  Tork,  L.  B.AW.B  Ot>.  v.  Pennm/t- 
vania  (No.  1)  168  U.  8.  646  [88: 808],  thUcourt 
dented  the  power  of  the  state  of  Pennsylvania 
to  require  a  foreign  railroad  company  doing 
business  wilhio  its  borders  to  deduct  therefrom 
when  paying  interest  upon  Its  obligations  in 
New  Torx  the  amount  of  a  tax  assessed  by  the 
state  upon  the  bonds  and  moneyed  capital 
owned  by  the  residents  of  Pennsylvania.  The 
money  In  the  hands  of  the  company  In  New 
York  was  held  to  be  property  iMyond  the  Juris- 
diction of  Pennsylvania.  The  court  said  (p. 
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840  [658]),  that  "bo  principle  is  better  settled 
than  that  the  power  of  a  state,  even  Its  power 
234]  of  taxation,  'in  respect  to  property,  is 
limttedto  ancta  u  la  within  lu  jurisdiction/' 

Tbte  Inherent  want  of  power  In  every  kot< 
em  meat  to  transcend  its  Jurisdiction  Is  subject, 
••already  stated,  to  anaddltloDalUmilatloQas 
to  the  Mverat  states  of  the  UdIod,  resulting 
from  those  provisions  of  the  Constitution  of 
tho  United  States  which,  in  so  far  as  they  re- 
■tilct  the  power  of  the  statea,  neceasarllj  create 
limltadou  to  which  tbey  an  all  subject  and 
from  which  they  cannot  depart  without  a  tIo- 
latkm  of  the  ConstitaUon.  It  will  not  be 
mcesaary  to  allude  to  erery  special  rettrlctloo 
on  the  power  of  the  states  resultiog  from  the 
Constitution,  but  It  will  suffice  for  my  present 

Cirpose  to  refer  to  one  only,  the  necessary  ez- 
tence  of  which  has  often  been  recoffnized  to 
have  been  one  of  the  most  comot  mouves  lead- 
ing to  the  adoption  of  the  Conatltotlon.  and 
upon  the  enforcement  of  which  it  has  often 
been  declared  the  perpetuity  of  our  Institutions 
depends,  to  wit,  the  inhlbiilon  resultlDg  from 
the  proVlsion  of  the  Constitution  of  the  United 
Statei  conferring  on  Congress  power  to  regu- 
late intentate  commerce. 

Under  the  Interstate  oommene  clause  of  the 
Constitution,  as  held  by  this  court,  speaking 
through  Mr.  Justice  Bradley,  in  Ldoupy.  Part 
^  M^,  m  U.  8.  648  [8S:  814.  8  Inters. 
Com.  Rep.  184]:  "No  state  has  the  right  to 
lay  a  tax  on  interstate  commerce  in  any  form, 
whether  way  of  dnUes  laid  on  the  transport 
tatlon  of  tne  lubjecta  of  that  commerce,  or  on 
the  receipts  derived  from  that  transportaUon,  or 
on  the  occupation  or  business  of  carrying  it  on, 
and  the  reason  is  that  such  taxation  Is  a  burden 
on  that  commerce,  and  amounts  to  a  regula- 
tion of  it,  which  belong  solely  to  Congress." 
The  following  cases  were  referred  to  as  sup- 
porting the  propositioa  thus  enuDclnted: 
PhUa&fhiaAR.  R.Co.  t.  PennuiltaniaVSUUe 
Freight  IWX  82  U.  B.  15  Wall.  282  [21 : 146]; 
PentacoU  Tdea.  Oo.  t.  Weiiem  U.  TeUiff.  Co.  M 
U.  S.  1  [24:  "Jm-,  Mobile  County  v.  RimbaU,  103 
V.  8.  091  [36  :  288]:  Weetem  U.  Tcleg,  Oo.  v. 
Texat,  106  U.  8.  460  [26:  1067]:  Moran  t.  Nea 
Ortearu,  113  U.  8. 69  Pl8: 658] ;  QUmeetter  Ferry 
a>.  Pmaayi/eania,  114  U.  B.  196  [89:  IfiS.  1 
Intera.  Com.  Bep.  8831;  Bmm  v.  JEbtisten,  114 
U.  8.  633  [39:  257]:  WdUing  v.  itickigan,  116 
U.  8. 446  [39 : 691] :  Pkkard  v.  PuUman  SouAem 
Car  Co.  117  U.  S.  84  [29:785];  Wabaih.  Bt.  L.  A 
a35]P.  R.  Co.  T.  lUinoit.  •118  U.  8.  657  [80: 
844,  1  Inters.  Com.  Rep.  81] ;  iitiMtnj  v.  SMby 
Own^  Taxing  Diet.  130  U.  B.  489  [80:094.  1 
Inters.  Com.  Rep.  45];  PkiladeljAia  d  8. 
M.  8.  A  Oo.  T.  Pennayltania.  132  U.  8.  886 
rsO:  1301, 1  Inters.  Com.  Rep.  8081;  WettemU. 
TeUg.  Co.  v.  PendUton,  122  U.  8.  847  [80:1187, 
1  Inters.  Com.  Bep.  8061;  Ratterman  v.  Wett- 
em  U.  Teleg.  Co.  127  U.  B.  411  [82: 339, 2  loters. 
Com.  Rep.  691. 

The  followfog  casee,  since  decided,  enforce 
the  same  principle:  Atlter  v.  Texas,  138  U.  S. 
139[82  :  868,  3  Inters.  Com.  Rep.  241]:  StouUn- 
burgh  V.  Henniek,  139  U.  8. 141  [82:  6it7]:  Lyng 
T.  kicltigan.  189  U.  S.  181  [84:  ISO,  8  Inters. 
Com.  Rep.  1481;  MeOaU  v.  California,  186  U. 
&  104  [84: 891.  8  Inters.  Com.  Rep.  1811.  and 
Oruieltor  t.  Ketttuci^,  141  U.  8.  47  [85: 649J. 
Theie  anlhoritiea  were  reviewed  1^  this 
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court  in  Brennan  v.  TUuefdlU,  168  U.  8.  289 
[88:  719.  4  Inleni.  Com.  Rep.  6S8],  where, 
speaking  through  Mr.  Justice  Brewer,  It  was 
held  that  a  municipal  corporation  coold  not 
lawfully  tax  a  nonresident  manufacturer  of 
goods  for  the  privilege  of  endeavoring  to  aetl 
his  goods  by  means  of  sn  agent  sent  Into  tlu 
state  to  solicit  onlers  therefor.  This  court 
there  said  (p.  808  [728]):  "This  tax  Is  a  direct 
charge  and  burden  upon  that  business;  and  If 
a  state  may  lawfully  exact  it.  It  may  increase 
the  amount  of  this  exaction  until  all  interstate 
commerce  In  this  mode  ceases  to  be  possible. 
And  notwithstanding  the  fact  that  the  regu- 
lation of  interstate  commerce  Is  committed 
by  the  Constitution  to  the  United  States,  the 
state  is  enabled  to  say  that  it  shall  not  be  car- 
ried on  In  tbia  my,  and  to  that  extent  to  ng- 
ulste  It." 

The  question  then  arises.  Does  the  tax  Im- 
posed by  the  state  of  Ohio  upon  express  com- 
panies violate  either  of  the  two  elementary 
propositions  to  which  I  have  just  referred? 

Under  the  law  of  Ohio  express  companlee 
are  taxed  in  three  forms:  Firat,  their  real 
estate  la  assessed  for  state,  county,  and  munici- 
pal purposas  In  the  same  manner  aa  la  real 
estate  within  the  state  belonging  to  other  oom- 
panies  and  persons;  second,  such  companies 
are  also  taxed  upon  their  gross  receipts  derived 
from  business  done  wltfala  the  state  (91  Ohio 
Laws,  387)  and,  third,  they  are  additionally 
assessed  by  a  state  board.  90  Ohio  Laws,  880, 
aa  amended  by  91  Ohio  Laws,  330.  It  Is  the 
aasessment  resulting  fran  the  last  of  these 
provisions  wbich  is  mvolved  In  the  cases  now 
under  consideration. 

*In  compliance  with  the  law  the  com-  [230 
panlet  returned  to  the  state  board  a  statement 
for  the  year  1898,  showing,  first,  the  amount  of 
capital  stock  and  Its  par  and  market  Talue;Bec- 
ond,  a  detailed  account  of  the  entire  real  and 
personal  property  of  the  companies  and  ita  as- 
sessed value;  and,  third,  their  endre  gross  re- 
ceipta  during  the  taxlngyearfor  business  done 
within  the  state  of  Ohio.  For  the  years  1894  and 
189S(he  statements,  under  the  requlrementaof 
the  amendatory  statute  of  May  10,  1894  (91 
Ohio  Laws,  220),  exhibited,  flrat,  the  number  of 
shares  of  capital  stock  and  Ita  par  and  market 
value;  second,  a  detailed  statement  of  the  real 
estate  owned  In  Ohio  and  Us  assessed  value; 
third,  a  full  and  correct  Inveototy  of  the  per- 
sonal property,  including  moneys  and  credlta 
owned  InOhlo  and  the  vuue  thereof;  fourth.the 
total  value  of  the  real  and  persons!  property, 
owned  and  sittwte  outside  of  Ohio;  fifth,  the 
entire  and  gross  recelpta  of  the  company,  from 
whatever  source  derived,  of  business  wherever 
done  for  the  taxing  year;  and,  sixth,  the  gross 
receipts  of  each  company  In  Ohio,  trouk  what- 
ever source  derived. 

It  ta  proper  here  to  notice  that  while  the 
gross  receipU  In  Ohio  of  express  companies 
was  required  to  be  stated,  there  was  no  direc- 
tion that  mention  should  be  made  of  the  sum 
of  the  paymenta  properly  chargeable  against 
such  gross  recelpta,  to  wit.  disuursemeDta  to 
railroM  companies  or  Individuals  for  trana- 
portatlon  facilities,  wages  of  ita  army  of  m- 
plovees,  care  and  matnlenaooe  fA  Ita  horses, 
and  other  operMlng  expenses. 

Althou^  the  assesamant  on  the  real  aetata 
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maA  on  the  grow  receipts  may  be  lelcvaDt 
to  lonie  aepecta  of  the  controveray  now  ex- 
amined, I  eliminate  tbem  from  ROoalderatloD, 
u  the  direct  Issue  here  presented  concerns  the 
twutloD  asserted  to  be  only  upon  the  personal 
property. 

The  value  of  tba  personal  property  within 
the  state  of  Ohio  returned  by  the  express  com- 
panies was  aTerred  in  each  bill,  and  was  con- 
ceded by  the  demurrer  to  have  been  correct 
'the  valuation  thus  returned  and  the  amount  of 
the  assessment  levied  on  such  personal  prop- 
erty by  the  itata  board  ii  ahown  In  the  follow* 
log  toUe; 

S87]  MsBenment  for  m$. 

Tklna  m  ntarncd,  utd  Valw  HVMMd 
M  In  thfuUfc  britatoboud. 

Adams  Xxmai  Oo  •58.060  74        $40a03B  08 

Amertoan  KzpreesOo....  27.in0  00  ^ 
United  States  Express  Co.  20,818  00         WlfiCO  00 


Adams  Bxraess  Co.  «a.i»  oo       fBa.w  w 

American  "ixpnai  Co....  0,706  00  tSHfiS 
United  States  Express  Oo.  WSJKtO  «U«QO 


.^tsaeasmmt/or  I8M. 
I  Co.  •U.lOl  00 


l6a.(woo 

Ammrnmt  for  aas. 

Adams  Ezpreae  Co.  t42.0U  00  -  fAKOGS  80 

American  Express  Co....  81,480  DO  490,878  00 

United  States  Kxpreas  Cou  88,488  00  4Ba,»l  70 

It  thus  appears  that  for  the  year  1893,  proper- 
tj  possessing  ao  actual  value  of  but  $106,608.74 
was  aasessed  as  being  worth  $1,907,909.68;  in 
1894  property  valued  at  $89,980.60  was  aa- 
Ma^ed  at  1 1 ,471,059.00;  and  for  1896,  property 
worth  but  $93,938.00  was  assessed  at  $1,520,- 
784.10,— alotal  valuation  during  three  years  of 
property  worth  only  $389,863.84  at  $4,349,- 
702.68. 

Iq  addition  to  this  enormous  taxation,  the 
real  estate  and  the  gross  recdpts  of  the  com- 
panies have  also  been  taxed  for  all  state.county , 
and  municipal  purposes.  It  cannot,  leiibmu. 
be  asserted  with  reason  that  the  nearly  fmir 
millions  of  excess  on  the  flsse^smcnl  of  tbe 
tangible  property  laid  by  the  suiic  bonnl  re- 
sulted from  assessing  only  the  actual  iulrioBic 
value  of  Biich  property,  since  to  so  conlend 
would  be  not  only  beyond  all  reason,  but 
would  also  be  deatructlve  of  the  admlssfun  by 
the  demurrer  that  the  companies  possessed  no 
other  personal  prope^'ty  within  the  state  of 
Ohio  but  that  returned  Dy  them,  and  Ibat  its 
actual  and  intrinric  value  was  correctly  set 
forth.  The  assessment,  therefore,  must  neces- 
aarlly  have  taken  into  consideration  some 
other  property,  or  some  element  of  value  other 
than  the  real  intrinsiG  worth  of  the  property 
asfeiised. 

238]  *Tbe  fact  of  the  vast  excess  of  the  valua- 
tion over  and  above  the  admitted  value  of  the 
property  Is  not,  however,  tbe  only  mode  by 
which  it  is  conutusively  demonstrated  that  the 
assessment  resulted  from  Uie  constdcraiionand 
estimate  by  tbe,state  board  of  sources  of  value 
extrinsic  to  the  property  assessed.  One  of  the 
assessmeDta  in  controversy  was  mode  under 
the  Ohio  law  of  April  37,  1898,  and  the  others 
nnder  the  law  of  May  10,  1894,  and  althougli 
there  is  spme  difference  between  the  two  stat- 
utes, they  both,  as  I  have  alreacW  said,  aub- 
Btantially  require  express  companiei  to  mahe 
return  of  their  real  and  personal  property 
within  the  state,  the  value  thereof,  the  num- 
ber of  shares  of  their  capital  stock,  their  mar- 
ket value,  and  a  statement  of  the  groaa  recdpts 
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for  business  done  within  tbe  state  of  Ohio 
during  tbe  taxing  year  from  whatever  source 
derived.  Considering  the  obligation  thus  im- 
posed to  report  tbe  total  value  of  the  stock  of 
the  companies  and  all  their  gross  earnings,  as 
also  the  total  rontea  over  which  their  agenia 
traveled,  etc,  and  putting  these  things  In  con- 
nection with  the  extraordinary  amount  by 
which  the  valuation  exceeds  the  actual  vidue 
of  the  property  assessed.  It  leaves  no  reason- 
able doubt  that  the  sources  of  reported  value, 
which  were  entirely  outside  ol  the  territory 
and  beyond  the  Juriadictlon  of  the  state  in 
Ohio,  were  by  some  procesa  of  oalcnlation 
added  to  the  Intrinsic  valne  of  the  property 
witliln  Oie  state,  thereby  aoDOSslng,n<rt  only  the 
property  wlihin  tbe  state.  Init  a  proportliw 
also  of  alt  the  proper^  ritmted  withinit  fta 
territorial  boundarns. 

The  faet  that  it  was  lathis  method  that  the 
anm  of  the  personal  propoty  liable  for  taia- 
don  ma  fixed  by  the  board  resnlta  dearly 
and  unmistakably  from  the  opinion  of  the  su- 
preme court  of  the  state  of  Ohio  In  State,  Pat, 
V.  JmM.  01  Ohio  St.  493,  in  which  case  the 
court  sustained  the  validity  of  the  taxee  here 
questioned.  Tbe  supreme  court  of  Ohlotfaereln 
declared  that  tbe  state  board,  whose  duty  it 
was  to  assess  express  companies,  was  "notra- 
gviredj  to  fix  the  value  of  such  property  upon 
the  priodple  that  the  value  of  tbe  entire  prop- 
erty of  the  company  shall  be  deemed  the  same 
aa  the  value  of  *ils  entire  capital  stock.  [230 
thus  making  the  respective  values  equlvnlents 
of  each  other.  But,  taking  the  market  value  of 
the  mtire  capital  stock  as  a  dodies,  the  board 
la  to  be  only  guided  thorehr  in  ascertdnlDg 
the  true  value  in  money  of  the  company^ 
property  t'n  thU  tUOe.  The  statute  does  not 
bind  the  board  to  find  the  value  of  the  entire 
property  of  the  company  equal  to  that  of  the 
entire  capital  stock.  Although  the  require- 
ment in  so  many  words,  to  assesa  properly  ouU 
Mde  the  state,  iathue  said  not  to  be  found  in 
the  statute,  yet  that  it  in  substance  so  inovides 
is  acknowledged,  for,  adds  tbe  Ohio  court, 
"the  property  of  a  corporation  may  be  re- 
garded, in  the  aggregate,  as  a  unU,  an  en- 
tirtty.  at  a  plant  aenffnedfor  a  tpedjlc  d^eet; 
and  itt  value  map  be  estimatad.  not  in  porta,  but 
taken  aa  a  vfuile.  It  the  market  value— per- 
faapa  the  closest  approximation  to  the  true  value 
in  money — of  the  corporate  property  as  a 
whole  were  inquired  Into,  the  market  value  of 
the  capital  stock  would  become  a  controlling 
factor  in  fixing  the  value  of  the  property.  . 
.  .  Tbe  market  value  of  the  capital  stock,  it 
is  urged,  has  no  necessary  relation  to  the  value 
of  the  tangible  property  of  the  corporation. 
Bat  such  is  the  well-understood  relation  be- 
tween the  two,  that  not  only  is  the  value  of  the 
capital  stock  an  essential  factor  in  fixing 
the  market  value  of  the  corporate  plant,  but  tbe 
corporate  capital  or  property  has  a  reflex  action 
on  the  value  of  the  capital  stock.  ...  If, 
by  reason  of  the  goodwill  of  the  concern,  or 
the  skill,  experience,  and  energy  with  which 
its  business  Is  conducted,  the  market  value  of 
tbe  capital  stock  is  largely  increased,  whereby 
the  value  of  the  tangible  property  of  the  corpor- 
ation, eonhUsred  Of  an  entire  plant,  acquires  a 
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creater  mnrket  value  ihan  U  otherwise  would 
Eave  had,  it  cannot  properly  b«  taidnot  to  be  xt» 
true  value  in  money  wUbln  the  roeaniDg  of  the 
OoDAtitulioH,  because  goodwill  and  other  ele- 
nents  fndlrectlj  entered  Into  Its  value.  .  . 
.  We  discover  no  satisfactory  reason  why  the 
■ame  rule  should  not  apply  to  the  valuation  of 
corporate  property— why  the  selling  value  of 
tlie  capital  stock,  as  affected  by  the  goodwill 
of  thebuslQess,  should  be  excluded  from  the 
connideration  of  tbe  board  of  appraisers  and 
24Olas8e880ra  under  the  Nichols  law, 'charged 
with  the  valuation  of  corporate  property  to  this 
state,  especially  as  tbe  capital  stock  when,  paid 
up  practically  lepretente,  at  least,  ao  equal 
value  of  tbe  corporate  property." 

Now,  thia  language  la  susceptible  ooly  of 
one  meaning,  that  is,  that  In  assessing  tbe  act- 
ual intrinsic  value  of  tangible  property  of  ex- 
press companies  In  the  state  of  Ohio  it  was  the 
duly  of  the  assessing  board  to  add  to  such 
value  a  proportionate  estimate  of  the  capital 
Mock*  M  as  thereby  to  asaees,  not  only  Uie  tan- 
gible property  wlthtD  tbe  state,  but  also  along 
with  such  property  a  part  of  the  entire  capital 
stock  of  the  corporation,  without  reference  to 
its  domtcil,  and  equally  without  reference  to 
the  situation  of  the  property  and  assets  owned 
by  tbe  company  from  wbtch  alone  its  capital 
stock  derives  value.  In  other  words,  although 
actual  property  situated  In  states  other  than 
Ohio  may  not  \k  assessed  in  that  state,  yet  that 
It  may  take  all  the  value  of  tbe  property  in 
other  states  and  add  such  portion  thereof  as 
it  sees  fit,  to  the  assessment  in  Ohio,  and  that 
this  process  of  taxation  of  property  in  other 
states  in  violation  of  the  Cobstitutlon  be- 
comes legal  provided  mly  it  Is  called  tuaUoo 
of  property  within  the  stated 

1  submit  that  great  principles  of  government 
rest  upon  solid  foundations  of  truth  and  Jus- 
tice, and  are  not  to  be  set  at  naught  and  evaded 
by  the  mere  confusion  of  words.  In  consider- 
ing a  question  of  taxaUon  In  Pottal  TWm. 
OOiU  Oe.  V.  ASatm,  1S6  U.  a  688  [80:  811,  S 
Inters.  Com.  Rep.  1],  to  which  case  I  shall 
hereafter  refer,  this  court  said  (p.  698  [816]): 
"The  substance  and  not  the  shadow  deter- 
mines tbe  validity  of  the  exercise  of  the  power." 
It  seems  to  me  that  to  maintain  tbe  lax  levied 
by  tbe  state  of  Ohio  this  ruling  must  be  re- 
Tened,  and  the  doctrine  be  announced  that 
the  shadow  Is  of  more  consequence  than  the 
aubstance.  Such  result  would  appear  to  inev- 
itably flow  from  the  holding  referred  to.  now 
affirmed  by  the  court.  Nothing,  I  submit, 
can  be  plainer  than  tbe  fact  that  the  value  of 
the  capital  stock  of  a  corporation  reprei>enta 
all  its  property,  francfalsee,  goodwill,— indeed, 
everytliing  owned  by  it  wherever  situated. 
I  reiterate,  therefore,  that  the  rule  which  rec- 
ognizes that  for  the  purpose  of  assessing  tan- 
gible property  In  one  state  you  may  take  Its  full 
241]  worth  and  then  add  to  the  value  *of  such 
property  a  proportion  of  the  total  capital 
stock.  Is  a  rule  whereby  it  is  announced  that 
the  Hum  of  all  the  property,  or  an  arbitrary 
part  thereof,  situated  In  other  states,  may  be 
joined  to  the  valuation  of  pr  >perty  in  one  state 
for  the  purpose  of  iacria-iing  the  taxation 
within  that  state.  What  difference  can  there 
be  between  an  actual  aseessment  by  Ohio  of 
property  situated  in  New  York,  Pennsylvania, 
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Massacbusetls,  or  in  any  of  th<>  olber  slates  1 1 
the  Union,  and  the  takipii*  by  Ohio  of  an  all 
quot  part  of  tbe  value  of  nil  the  property  situ- 
ated in  such  other  states  and  adtling  it,  for  the 

fiurpoae  of  assessment,  to  the  value  of  property 
n  Ohio?  The  recognition  of  this  method 
breaks  down  both  of  the  well-settled  and  ele- 
mentary  rules  to  which  I  have  In  the  outset 
adverted. 

Firtt.  the  rule  which  fortndi  one  eCate  to  extend 
Ua  po^Dcr  of  taxation  beyond  itt  juriadietion  to 
property  in  another  »tate.  If  thoetpress  com- 
panies are  domiciled  In  New  York,  and  have 
millions  of  properW  there  situated  and  aubjeet 
to  taxation,  all  of  which  give  value  to  their 
capital  stock  and  hence  enter  Into  the  sum  of 
its  worth,  how  can  It  be  that  to  tax  a  propor- 
tion of  tbe  value  of  all  tbatpropcrty  is  not  tax* 
ing  the  property  itself  t  This  proportion  of 
the  capital  stock  added  to  tbe  Inherent  value  of 
the  property  in  the  state  of  Ohio  is,  therefor^ 
an  actual  taxaUon  by  the  state  of  Ohio  of 
property  situated  in  thestate  of  New  York. 

It  seems  to  me  that  not  only  the  illegality 
but  the  injustice  of  this  taxation  by  the  state 
of  Ohio  on  these  express  companies  which  Is 
now  upheld,  is  clear.  I^et  me  suppose  that  the 
bonds,  stocks,  other  investments  and  elements, 
which,  representing  the  capital  of  the  com- 
panies and  therefore  produdng  the  resultant 
value  of  such  capital  atock,  are  situated  in  the 
states  of  New  York,  Pennsylvania,  and  Has- 
sachusettSr  These  Items  thus  making  up  the 
value  of  the  capital  stock  being  so  situated  In 
such  states  are,  of  course,  entirely  and  wholly 
at  their  full  value  assessable  In  those  states. 
The  attribution  of  an  aliquot  share  of  the 
value  of  the  capital  stock  to  the  state  of  Ohio, 
and  the  consequent  right  of  that  state  to  tax 
such  value,  in  no  way  deprives  tbe  states  of 
New  York, Pennsylvania, and  MaSFachuseits  of 
their  right  to  assess  *lhe  property  within  [242 
their  Irarders  for  its  full  value.  But  as  attrib- 
uting to  tbe  state  of  Ohio  a  proportion  of 
such  property  gives  tfaat  state  the  right  to  lax 
the  proportion  allotted,  it  follows  by  an  luevl- 
table  deduction  that  the  recognition  of  the 
right  here  claimed  practically  subjects  tbe 
property  in  tbe  states  of  New  York,  Pennsyl- 
vania, and  Massachusetts  to  double  taxation, 
unless  those  states  voluntarily  forego  the  In- 
herent power  of  taxation  vested  in  them  to 
levy  a  lax  upon  all  tbe  property  within  their 
respective  Jurisdictions.  Certainly  the  states 
of  New  York,  Massachusetts,  and  Pennsyl- 
vania would,  If  they  were  Independent  sover- 
eignties, removed  from  tbe  jurfedictioo  of  the 
Constitution  of  the  United  States,  be  driven  to 
protect,  by  retaliatory  legislation,  their  citi- 
zens, as  waa  the  case  between  tbe  states  prior 
to  tbe  adoption  of  the  Gonstitutiou.  But  hav- 
ing entered  into  the  Union,  these  states  are 
bereft  of  all  such  relief,  and  must  thus  look 
for  the  protection  of  their  citizens  to  the  reme- 
dies afforded  by  the  Constilution  Itself.  The 
rule  now  announced  allows  Ohio  to  exercise 
an  authority  lo  violation  of  the  Constitution, 
and  thereby  stripe  not  only  the  citizens  of  the 
other  states  but  those  states  themseivestriT  all 
redress  by  depriving  them  of  the  safeguards 
which  it  was  the  avowed  pnrpose  of  the  Con- 
stitutlon  to  secure. 

Seeond,  a»  to  the  MmttaU  commerce  eUnm. 
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It  Is  clear  thnt  the  rpcogoition  of  *  rieht  to 
tHkf  AD  aliquot  proporiloo  of  the  value  of 
proptTly  Id  one  state  and  add  U  to  the  tntrinsic 
vaI  lie  of  property  in  another  state  and  there 
assess  it.  Is  in  suMance  ao  absoluto  denial 
and  overthrow  of  all  the  great  priDclplea  aa- 
noiinced  from  the  beginning,  and  enforced  by 
the  many  decfBlons  of  this  court,  on  the  aub- 
lect  of  Interstate  commerce.  This  results 
from  the  fact  that  the  necessary  cftnsequenoe 
of  the  ruling  in  this  case  is  this,  that  a  corpo- 
ration—  and  there  Is  do  distinction.  In  pnn- 
elple  in  the  particular  ben  oonsideied,  between 
a  corporation  and  an  individual— K»nnot  go 
from  one  state  into  another  state  of  the  Union 
for  the  purpose  of  there  engaging  in  Interstate 
commerce  business  without  aubjectlng  Itself  to 
the  certainly  of  having  a  proportion  of  all  Its 

Sroperty  situated  In  the  other  aiates  added  to 
[431  the  sum  of  proputy,  *howeTer  amall, 
which  it  may  carry  into  tbe  state  to  which  tt 

Soes,  for  tbe  purposes  of  taxation  therein.  TJn- 
er  this  syBtem.not  only  Is  an  appalling  penalty 
imposed  for  going  from  one  state  into  another 
state,  but  tbe  carrying  on  of  interstate  com- 
merce itself  becomes  hampered  and  loaded 
with  a  burden  threatening  its  absolute  deatrno- 
Uon. 

The  contradiction  Involved  In  the  proposi- 
tion is  well  Illustrated  by  the  legislation  and 
decisions  of  the  state  of  Ohio.  Thus,  as  I 
have  said,  In  addition  to  the  tax  Imposed  on 
express  companies,  which  Is  here  considered, 
tbe  law  of  the  state  of  Ohio,  besides  aiiseesing 
their  real  estate,  also  imposes  a  tai  on  tbe  gross 
receipts  of  such companlea  for  bwinead  done 
within  the  state.  In  order  to  save  the  tax  hero 
in  question,  the  law  by  wblcb  'his  last  tax  Is 
imposed  Is  careful  to  provide  that  nothing  In 
the  imposition  of  tbe  tax  therein  provided, 
that  is,  tbe  tax  on  gross  receipts,  shall  be  con- 
strued as  impairing  the  right  to  tbe  tax  oo 
tangible  property  already  provided  for  (the 
tax  nere  in  question).  Now,  in  passing  upon 
the  validity  of  this  tax  on  gross  receipts,  the 
supreme  court  of  Ohio  treats  it  as  notadouble 
tax,  becauM  the  previous  tax  Is  considered  as 
one  on  tangible  property.  Adamt  Exp.  Co.  v. 
State  (Ohio)  44  N.  E.  SOS.  We  have,  there- 
fore, both  the  legislature  and  ibe  court  of  last 
resort  of  the  state  of  Ohio  upholding  the  enor- 
mous valuation  put  upon  the  personal  prop- 
erty for  the  purposes  of  the  tax  now  before  us, 
on  the  theoty  that  such  valuation  Includes  an 
aliquot  part  n(  tbe  capital  stock  and  neces- 
sarily, therefore,  also  an  equal  portion  of  all 
the  property  and  earnings  of  the  company, 
both  in  and  out  of  the  state,  and  yet  we  have 
the  same  legislature  and  tbe  same  tribunal  up- 
holding the  tax  on  gross  receipts  on  tbe 
ground  that  the  tax  first  provided  Is  purely  a 
tax  upon  tangible  property.  Tbusihe  departure 
from  the  pathway  of  principle  is  marked  in 
this  instance,  as  it  Is  always  marked,  by  con* 
fusion  and  Injustice. 

The  wound  which  the  ruling  annoaoeed,  If 
I  correctly  apprehend  it,  infltcia  on  the  Con- 
stitution, is  equally  as  severe  upon  the  unques- 
tioned rights  of  the  states  as  it  is  upon  tbe  law- 
ful authority  of  the  United  States,  because 
244j  whilst  submitting  'the  states  and  their 
ciiizeos  to  injustice  ana  wrong  committed  by 
another  state,  It  at  the  same  time  greatly  weak- 
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ens  or  destroys  the  efficacy  of  the  Interstate 
commerce  clause  of  tbe  Constitution. 

But  the  cnntentlon  Is  that  however  sound, 
as  an  orlcinal  question,  may  be  the  reasoning 
upon  which  the  tax  is  assailed,  its  validity  is 
not  now  open  lo  question,  because  the  tlieory 
by  which  the  state  of  Ohio  added  the  value  of 
property  outside  of  the  state  to  the  Intrinsic 
amount  of  property  actually  within  tbe  state 
for  tbe  purposes  of  taxation  ts  asserted  to  be 
concluded  by  many  adjudications  of  this 
court.  The  cases  relied  on  to  establish  thla 
proposition  are  cited  tn  tbe  opinion  of  the 
court.  I  submit  that  the  statement  made  br 
this  court  In  Piu^  JBep.  €b.  v.  8»0$rt,  1&  U. 
S.  889  [85-  loss,  aioters.  Com.  Rep.  810],  Is  s 
sufficient  answer  to  this  contention  u  regards 
all  the  canes  relied  oo  decided  prior  to  that  case. 
Pae^  Stp.  Oo,  T.  8eib«rt,  143  U.  B.  389  [3S: 
1035,  8  Inters  Com.  Rep.  810],  Involved  the 
qoeslioa  of  the  validity  of  a  law  of  the  state  of 
Missouri  Imposing  a  tax  upon  the  gross  receipts 
of  an  express  company  In  addition  to  the  oral- 
nary  tax  upon  its  tangible  property.  The 
court,  finding  the  tax  to  be  only  on  the  busi- 
ness of  tbe  company  within  the  state,beld  It  not 
to  be  a  tax  oo  interstate  commerce,  and  there- 
fore valid.  Tbe  court,  through  Mr.  Justice 
Lamar,  In  speaking  of  the  right  of  a  state  to 
classify  express  companies  for  the  purpose  of 
taxation,  resulting  from  the  fact  that  such 
companies  were  normallyonlyownersof  asmall 
amount  of  tangible  property  in  one  state,  said 
(p.  854  [1040]): 

"  On  the  other  hand,  expresa  companies, 
such  as  are  defined  by  this  act,  have  no  tangi- 
ble property,  of  any  consequence,  subject  to 
taxation  under  tbe  general  laws.  There  Is 
therefore  no  way  by  which  they  can  be  taxed 
at  all  unless  by  a  tax  upon  their  recelpta 
for  business  transacted.  This  distinction 
clearly  places  express  companies  defined  by 
this  act  In  a  separate  class  from  companies 
owning  ihetr  own  means  of  transportation." 

The  argument  here  advanced  In  favor  of  tbe 
tax.  therefore,  simply  Is  that  what  this  court 
said  could  not  be  done  in  a  decision  rendered  In 
January,  189:3,  had  theretofore  been  settled  to 
the  contrary  by  a  line  of  adjudications.  But  the 
answer  lo  *the  contention  in  favor  of  [245 
the  tax  does  not  rest  alone  upon  this  view. 
All  the  cases  relied  upon  and  referred  to  in 
argument  were  considered  and  Interpreted  In 
Postal  Teltg.  OahU  Oo.  r.  Adam$,  155  U.  8. 
668  [89:811.  S  Inters.  Com.  Rep.  1].  It  be- 
comes unnecessary,  therefore.to  review  tbe  pri- 
or cases  in  detail  and  analyze  their  reasoning, 
since  this  duty  was  eflectually  performed  by 
this  court  in  tbe  opinion  announced  In  the 
Pottal  Telegraph  Case.  The  aigniflcsnce  of 
the  ruling  in  that  case  and  tbe  controlling  na- 
ture of  the  principles  which  the  opinion  there 
rendered  inculcated  can  better  be  understood 
by  considering  the  controversy  which  that  case 
determined,  and  the  aspect  in  which  It  was 
necessarily  presented  to  this  court  for  adjudi- 
cation. The  case  Involved  the  validity  of  a 
tax  imposed  by  tbe  state  of  Hlsslsslppi  on  a 
telegraph  company.  The  tax  in  ibo  mere 
form  of  its  Imposition  was  undoubtedly  on 
tbe  occupation  and  business  of  the  company, 
and  therefore  was  an  unlawful  burden  on 
Interstate  commerce,  as  the  company  was  eo* 
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gaged  {n  mch  commerce.  Tbe  cnntroTersy 
cnme  to  this  court  on  error  from  tbe  sapreme 
court  of  tbe  ttateof  MIsalsslppl.  Tbe  atteo- 
tlon  of  that  court,  In  determlntDf  the  isiue 
presented  to  it,  wai  called  to  all  the  previous 
decisiooB  of  this  court  CoDBiderlDK  these 
previous  adjudications,  the  MIssiBstppi  court 
said  that  there  wsa  nodouhtedly  language  In 
opinions  of  this  court  which  seemed  to  support 
the  validity  of  the  tax  there  questioned,  and 
then  was  alto  undoubtedly  language  in  other 
Hoes  of  adjudication  which  seemea  clearly  to 
render  the  tax  void  under  the  ConstituttOD  of 
tbe  United  Stales.  In  view  of  tbe  apparent 
conflict  In  the  cases  decided  by  this  court,  the 
His^ippl  court.  Id  Its  opinion,  marshaled 
the  authorities  upon  both  sides,  and  expressed 
its  hedtancy  and  diffidence  in  reaching  a  con- 
dorioo.'  tlie  Aieal  TU^^pA  therefore, 
pointedly  called  the  attention  of  this  court  to 
all  the  previous  cases  and  accentuated  the  ar- 
guments on  both  sides  of  the  Issue  presented, 
and  rendered  ii  absolutely  necessary  for  this 
court  to  construe  and  Interpret  all  tbe  previous 
adjudications.  In  this  condition  of  things.  In 
deciding  the  case  and  holding  the  tax  valid, 
although  in  form  a  tax  upon  interstate  com- 
merce, this  court  said  (p.  W5  [810]): 
246]  *"It  is  settled  that  where  by  way  of  du- 
ties laid  on  the  transportation  of  thesublecls  of 
interstate  commerce,  or  on  the  receipts  derived 
Uierefrom,  or  on  the  occupation  or  bueineas  of 
carrying  It  on,  a  tax  Is  levied  by  a  state  on  In- 
terstate commerce,  such  taxation  amoaata  to 
m  regulation  of  such  commerce  and  cannot  be 
sustained.  Bat  property  In  a  state  belonging 
to  a  oorporaUon,  whether  foreign  or  domestic, 
engnged  In  foreign  or  Interstate  commerce, 
may  De  taxed,  or  a  tax  Imposed  on  the  corpo- 
ration on  account  of  ita  property  within  a  state, 
and  mqr  take  the  form  of  a  tax  for  tbe  privi- 
lege of  exerdslng  Its  franchises  within  the 
itate.  If  the  ascertainment  of  the  amount  is 
made  depecdeat  in  fact  on  the  value  of  Its 
property  situated  within  the  state  (the  exac- 
tion, therefore,  not  being  susceptible  of  exceed- 
ing the  sum  which  might  be  leviable  directly 
thereon),  and  if  payment  be  not  made  a  condi- 
tion precedent  to  the  right  to  carry  on  the  busl- 
ntm,  but  iu  enforcement  left  to  the  ordinary 
means  devised  for  the  collection  of  taxes.  The 
corporation  Is  tfans  made  to  bear  Its  proper  pro* 

Sortton  of  the  burdens  of  tbe  government  un- 
er  whose  protection  It  conducts  its  operations, 
while  interstate  commerce  is  not  in  itself  sub- 
jected to  restraint  or  impediment.'* 
And  anin  (p.  89S  {818]): 
"  Doubtless,  no  state  could  add  to  the  tax- 
ation of  prop«ty  according  to  tbe  rule  of  ordl- 
nuy  property  taxation,  Uie  burden  of  a  license 
or  other  tax  on  tbe  privilege  of  uring,  con- 
structing, or  operating  an  Instrumentulty  of 
Inierstate  or  iotemauonal  commerce,  or  for 
the  carrying  on  of  such  commerce;  but  the 
value  of  property  results  from  the  use  to  which 
H  Is  put.  and  varies  with  tbe  profltablenesa  of 
that  use,  and  by  whatever  name  the  exaction 
may  be  called,  If  It  amounts  to  no  more  than 
the  ordinary  tax  upon  property  or  a  just  equiv- 
alent therefor,  ascertained  by  reference  thereto, 
it  Is  not  open  to  attack  as  inconsistent  with  the 
GoDsUtnUon.   Otmtand,  O.  G.  A8t.L.  R.  Oo. 
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V.  Backm,  154  U.  8.  480, 44S  [88:  1041,  4  Inters. 
Com.  Rep.  877]." 

Referring  to  the  opinion  of  the  supreme 
court  of  Mtasisalppl,  which  dlrectiy  Involved 
all  the  Issues  presented  by  this  case,  the  court 
said  (p.  607  [816]): 

*"And  in  tbe  case  at  bar  the  supremer247 
court,  in  its  examination  of  the  liability  of 
plaintiff  ii^  error  for  the  taxes  to  question,  nid: 
*It  will  be  thua  aeen  at  once  that  this  is  a  tax 
imposed  upon  a  telegraph  company,  In  Iteu  of 
all  others,  as  a  privilege  tax,  and  ita  amount  la 
graduated  according  to  the  amount  and  value 
of  the  property  measured  by  miles.  It  la  to 
be  noticed  that  it  Is  in  lieu  of  all  other  taxes, 
state,  county,  and  municipal.  The  reasonable- 
ness of  the  imposition  appears  In  the  record, 
as  shown  the  second  count  of  the  declara 
tlon  and  Its  exhibits,  whereby  the  appellant 
seems  to  be  burdened  In  this  way  with  a  tax 
much  less  than  that  which  would  be  produced 
If  Its  property  had  lieon  subjected  to  a  ringle 
ad  valorem  tax.'  This  exposition  of  tbe  stat- 
ute brings  It  within  the  rule  where  ad  valorem 
taxes  are  compounded  or  commuted  for  a  just 
equivalent,  determined  by  reference  to  tbn 
amount  and  value  of  the  property.  Being 
thus  brought  vritblB  the  rule,  the  tax  becomes 
Bubsiantlaily  a  mere  tax  on  property,  and  not 
one  ImpnHed  on  tbe  privilege  of  doing  Inter- 
state business.  Tbe  substance,  and  not  the 
shadow,  determines  the  validity  of  tbe  exer- 
cise of  tbe  power." 

And  summing  the  whole  up.  the  court  con- 
cluded (p.  700  [817]}: 

"  We  are  of  opluioo  that  It  waa  whhln  the 
power  of  the  state  to  levy  a  charge  upon  thlH 
company  In  the  form  of  a  franchise  tax.  but 
arrived  at  with  reference  to  the  value  of  its 
properly  within  the  state  and  In  lieu  of  at) 
other  taxes,  and  that  the  exercise  of  that  power 
by  this  statute,  as  expounded  the  highest 
judicial  tribunal  of  the  state  tn  the  languue 
we  have  quoted,  did  not  amount  to  a  regula- 
tion of  Interstate  commerce  or  put  an  uncon- 
stitutional restraint  thereon." 

This  construction  of  the  previous  cases  de- 
cided by  Ibis  court  elucidates  and  makes  plain 
the  fact  that  they  proceeded  upon  and  were 
Intended  to  enforce  the  rule  that  tbe  validity 
of  a  state  tax  would  be  determined  the  sub- 
stantial results  of  the  burden  Imposeu,  and  not 
by  the  mere  form  which  It  assumed,  and  al- 
though the  form  of  the  imposition  might  seem 
to  bring  tbe  tax  within  the  reach  of  the  Inhibi- 
tion against  levying  a  charge  upon  property  be- 
yond the  Jurlsdiemm  of  the  rtaie,  or  within  the 

SrohlbltloDS  of  the  Oonstitation  of  the  United 
teles  *rorbldding  tbe  laylngof  bnrdeaf  [248 
on  Interstate  commerce,  thb  court  would  udi 
Interfere  therewith  provided  the  exaction  in 
substance  amounted  to  no  more  than  the  sunt 
of  tbe  taxation  which  the  state  might  lawfully 
Impose  upon  the  property  actually  within  its 
jurisdiction,  and  provided  that  in  reality  the 
burden  laid  by  tbe  state  was  not  an  Interferenro 
with  interstate  commerce.  This  explanatiou 
and  this  rule  was  the  answer  given  to  tbe  ques 
tlon  directly  printed  as  to  the  signiflcanco 
and  interpretation  of  the  previous  decisions 
now  cited  as  authority  for  the  proposition  that 
It  u  within  the  power  of  a  state  not  only  to 
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tax  St  will  property  bevond  Its  jDrisdlctloD, 
but  iilso  to  substantially  destroy  Interstate 
commerce  by  heaping  dli«ot  and  onerous  bur* 
dens  thereon.  Such  explanation  and  mling 
were  also  reiterated  In  the  recent  deddoo  In 
Weatem  V.  TeUg.  Oo,  f.  Taggart,  188  TT.  8. 1 
[41  L.  ed.  49],  where,  at  page  18  [SEQ,  It  Is 
clearly  Intimated  that  a  taxing  law  could  not 
be  upheld  which  in  Its  necessary  operation 
was  shown  to  be  oppressive  and  nnconstitu- 
ttonal. 

Tistlag  the  tax  tn  controversy  by  the  rule 
laid  down  In  the  FMal  Telegraph  Com,  ft  be- 
comes in  reason  impossible  to  conclude  other- 
wise than  that  It  Is  both  tn  form  and  substance 
taxation  by  the  state  of  Ohio  of  property  be- 
yond its  jurisdiction,  and  that  It  also  is  an  Im- 
po!«itlon  by  that  state  of  a  burden  on  inter- 
state commerce.  It  cannot  with  fairness  be 
argued  that  the  amount  of  the  tax  Is  only  such 
■tun  as  would  have  resulted  from  a  levy  upon 
the  property  actually  In  the  slate,  when  the 
record  Mrolts  that  the  aggregate  value  of  such 
property  for  the  taxing  years  of  1893, 1894.  and 
189S  amounted  only  to  two  hundred  and  odd 
thousand  dollars,  wnlle  the  assessment  exceeds 
this  amount  \sij  nearly  four  millions  of  didlsrs. 
It  cannot  be  said  that  this  vast  excen  does  not 
embrace  property  situated  outside  of  Ohio, 
when  both  the  text  of  the  statute  of  that  state 
and  such  text  as  expounded  by  the  supreme 
TOurt  of  the  state  clearly  show  that  the  sum  of 
the  excess  la  arrived  at  by  adding  to  the  prop- 
erty In  the  state  the  value  of  property  situated 
outside  thereof.  Nor  can  it  be  contended  that 
the  tax  here  Involved  Is  not  a  tax  on  interstate 
commerce,  In  view  of  the  fact  that  from  the 
249]nature  of  the  criteria  of  valueadopted  *an 
aliquot  partof  theavailsandreceiptsof  the  com- 
pany of  every  kind  Is  added  to  the  taxing 
value  in  the  state  of  Ohio,  although  that  state 
had  also  imposed  a  tax  upon  the  gross  receipts 
from  business  of  a  purely  state  nature. 

But,  dismissing  absolutely  from  consider- 
ation the  authoritative  consiruction  of  all  the 
prior  decisions  of  this  court,  announced  in 
Po*tal  Telag.  Cahle  Co.  v.  Adami.  155  U.  8. 
668  [89:  811.6  Inters.  Com.  Kep.  l1,  and  con- 
ceding for  the  sake  of  argtiment  that  the  pre- 
vious adjudications  now  relied  on  are  unex- 
plained oy  that  case,  and  that  they  eubstan- 
tially  hold  that  there  Is  a  so-called  unit  rule 
prnperly  applicable  to  the  assessment  for  tax- 
ation of  the  continuous  lines  of  telegraph  and 
railroad  companies,  such  concession  does  not 
In  reason  admit  the  validity  of  the  method 
adopted  by  the  stale  of  Ohio  for  assessing  the 
tangible  persooal  property  of  express  com- 
panies, ■  Before  proceeding  to  dlsouis  this 
proposition,  however,  I  call  attention  to  the 
fact  that  I  intentionally  refrain  from  placing  a 
sleeping-car  company  in  the  same  category 
with  telegraph  and  railroad  companies,  be- 
cause the  decision  in  the  case  of  PuUman*$  Pal- 
ate Car  Co.  T.  PennKj/ltania,  141  U.  8.  18  [85: 
618, 3  Inters.  Com.  Hep.  695],  was  not  founded 
upon  the  theory,  nor  did  It  purport  to  assert, 
that  the  property  or  plant  of  a  sleeplnfi-car 
company  was  a  unit,  and  that  of  necessity  a 
part  of  such  properly  may  be  measured  by  a 
rule  applicable  to  continuous  lines  of  road. 
In  that  decision  the  court  merely  enipba- 
f^ized  the  holding  that  the  tax  was  one  laid 
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upon  one  hundred  cars  of  the  company,  pos- 
sessing an  actual  situs  in  PennaylvaQia.  In 
the  statement  of  the  case  (p.  30  [614])  the  de- 
cision of  the  supreme  court  of  Pennsylvania 
was  quoted  verbaUm,  In  which  It  was  de- 
clared that  the  tax  on  the  capital  stock  of  the 
Pullman  Company  was  In  reality  but  a  tax  on 
Its  property;  that  the  coaches  of  the  company 
were  such  property,  and  that  the  fact  that  the 
coaches  might  also  be  operated  In  other  stales 
would  simply  reduce  the  value  of  the  property 
Id  Pennsylvania  Justly  subject  to  taxation 
there.  This  court  practically  adopted  the 
views  so  expressed  by  the  state  court.  When, 
however,  It  was  said  (p.  36  [617])  that  the 
method  of  assessment,  to  wit,  taking  a  propor- 
tion of  the  capital  stock  ascertained  on  the  mile- 
age basts,  as  the  value  of  one  hundred  sleeping 
cars  *was  a  just  and  equitable  method.  [250 
such  statement  was  made  with  reference  to  the 
facts  held  to  exist  tn  the  case  before  the  court 
What  were  those  factst  The  taxes  demanded 
covered  a  period  of  eleven  years,  and  exclud- 
ing interest  from  the  time  when  payable  and 
the  attorney  general's  commission  for  collect- 
ing, aggregated  but  $16,831.69.  PuUman'* 
Palace  Car  Oi>.  r.  Om.  107  Pa.  168.  Surely, 
this  court  might  well  say  that  a  rule  of  taxa- 
tion which  operated  to  assess  on  one  hundred 
sleeping  cara  a  tax  of  less  than  tl.SOO  per 
annum  was.  In  the  absence  of  any  abowiog  to 
the  contrary,  just  and  equitable  to  the  com- 
pany. No  such  showing  was  made.  Theob- 
jection  advanced  by  counsel  to  the  method  of 
taxation  was  not  that  the  results  produced 
were  inequitable,  but  that  (theoreUcally,  not 
practically)  the  method  adopted  was  improper. 
Indeed,  ue  facta  of  that  case  caused  the  rul- 
ing there  made  to  be  but  an  example  of  the 
principle  sutnequently  explicitly  announced  in 
PbiUU  TeltgraphCaMe  Co.  v.  Adam*,  ubitupra. 

It  is,  I  submit,  undeniable  that  If  there  be 
such  a  unit  rule  applicable  to  the  continuous 
lines  of  telegraph  and  railroad  companies.  Ita 
existence  pushes  the  power  of  state  taxation, 
as  to  these  particular  kinds  of  property,  at 
least  to  the  confines  of  the  ConBtituttoo,  and 
therefore  If  under  the  rule  of  ttart  deeisit  the 
cases  which  announce  It  should  be  followed, 
they  should  not  be  extended.  The  mere  own- 
ership, however,  by  an  express  company,  of 
personal  property  within  a  state  presents  no 
case  forthe  appllcaUon  of  a  unit  rula  What 
unity  can  there  be  between  the  horses  and 
wagons  of  an  express  company  In  Ohio  with 
those  belonging  to  the  same  company  situated 
In  the  state  of  New  York!  The  conception  of 
the  unity  of  railroad  and  telegraph  lines  is 
necessarfly  predicated  upon  the  physical  con- 
nection of  anch  property.  To  apply  a  rule 
bssed  upon  this  condition  to  the  isolated  own- 
ership, by  an  express  company,  of  movable 
property  In  many  states.  In  reality  declares  that 
a  mere  metaphysical  or  intellectual  relation  be- 
tween property  situated  in  one  state  and  prop- 
erty fonnd  in  another  creates  as  between  such 
property  a  dose  relation  for  the  purposes  of 
taxation.  But  this  theory  by  an  enormous  stride 
At  once  advances  the  unit  rule  beyond  every 
'constitutional  barrier,  and  causes  such  [251 
rule  or  theory  to  embrace  property  between 
which  there  is  not  and  cannot  in  the  nature  of 
thingi  be  any  real  onion  or  relathm  whataver. 
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If  mere  iotellMitual  udIod  between  property 
be  tbus  adopted,  uanileof  tazatioD,  tbeo  all 
tbe  restrictioDS  upon  Uie  power  of  a  state  to 
taz  property  ariiiDg  from  tbe  Tact  that  tbe 
sitiu  of  Buch  prope^  Is  beyond  Its  juHndlc- 
tioD,  as  well  aa  of  the  restraints  arising  from 
the  Interstate  commerce  clause  of  tbe  uoafitl- 
tutlon,  are  destroyed.  Certainly,  tbe  mere 
fact  that  tbe  same  owner  has  movable  prop- 
erty lo  one  state  aad  movable  properly  is  an- 
otter  slate,  does  nol  from  tbe  fact  of  tbe  one 
ownersbfp  create  a  link  of  continuity  between 
the  properly  for  tbe  purpose  of  taxation.  Tbe 
fact  tbat  if  tbe  movable  property  situated  In 
one  state  earns  profits,  ana  the  movable  prop- 
erty in  the  other  likewise  so  earns,  and  that 
these  profits  go  to  the  common  owner,  does 
not  create  such  unity  for  tbe  purpose  of  taxa- 
tion so  ai  to  make  the  property  assessable  in 
each  state.  This  court  has  effectually  deter- 
mined that  where  a  fK>rporatfon  Is  engaged  in 
Interstate  business,  no  one  of  tbe  states  has  tbe 
IH)wer  to  tai  tbe  receipts  of  such  company  de- 
rived from  interstate  commerce  business,  and 
that  the  power  of  the  states  as  to  taxation  on 
earnings  is  limited  to  those  derived  from  the 
biulDfsss  done  within  the  state.  This  line  of 
concluded  antborlty  Is  illustrated  and  referred 
to  in  the  recent  opinion  In  O^wne  v.  Florida, 
decided  at  this  term  (165  IT.  8.  — ,  [anU,  232]). 
It  Is  therefore  manifest  that  where  properly 
owned  in  common,  belonsing  to  tbe  same  per- 
eon  and  situated  in  different  states,  cootrfii- 
uies  to  earnings  and  the  proceeds  of  these 
earnings  go  into  the  treasury  of  tbe  owner,  atid 
He  side  by  side  therein;  tbat  the  fact  that  there 
la  a  common  owner,  that  there  Is  a  common 
business,  and  that  all  tbe  results  of  the  busi- 
ness are  in  immediate  contact  in  the  common 
treasury,  gives  no  power  to  the  state  to  taz  the 
whole,  but  only  to  levy  oo  that  which  comes 
from  the  state  business  alone.  How,  I  sub- 
mit, can  it  now  be  announced  that  there  is  an 
Imaginary  unity  between  personal  property 
widely  separated  because  tbat  property  has  a 
common  owner,  without,  at  the  same  time,  re- 
252Jverslng  tbe  settled  'adjudications  of  this 
court  on  tbe  subject  of  the  power  of  a  state  to 
tax  tbe  earninn  from  Interstate  commerce? 

But  a  few  lllustratlona  will  serve  at  once  to 
make  clear  what  I  submit  is  the  Impossibility 
In  reason  of  declaring  that  as  a  legal  fact  or 
fiction  property  is  unified,  when  between  such 
property  there  la  no  unity  or  physical  relation 
whatever. 

Take,  for  example,  the  case  of  Bnnnan  v. 
TitutviUe,  158  U.  &  288  [88:  719.  4  Inters. 
Com.  Rep.  0581.  Of  what  value  Is  tbe  ruling 
In  that  case,  tbat  a  manufacturer  cannot  be 
compelled  to  pay  a  license  for  the  doing, 
through  his  agent,  of  tbe  business  of  Interatate 
commerce  by  selling  his  goods  in  a  state  into 
which  such  agent  enters  for  tbat  purpose.  If 
the  mere  fact  that  the  agent  takes  Into  the  state 
$1,00U  worth  of  goods  creates  a  supposed  In- 
tellectual union  Mtwem  those  goods  and  the 
Tost  stock  and  capital  of  the  manufacturer  lo- 
cated in  another  state,  so  as  to  enable  tbe  at- 
tribution of  an  aliquot  part  of  tbe  wealth  of 
the  manufacturer  to  the  goods  In  the  custody 
of  the  agent  for  the  purpose  of  taxation  T 
Would  it  not  be  as  true  in  sucb  case  to  say 
tbat  the  caintal  and  wealth  of  tbe  manufoc- 
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turer  facilitates  and  increases  the  capacity  of 
tbe  agent  to  transact  business  and  adds  value 
to  the  property  the  agent  has  for  sale,  as  to  say 
that  the  horses  and  wagons  of  an  eipress  com- 
pany in  New  York  and  Its  capital  there  facili- 
tate and  aid  tbe  agents  of  sucb  coropany  and 
add  value  to  tbe  tangible  property  employed 
by  such  agents  in  transacting  buftiness  in  Ohio? 
It  certainly  cannot,  I  submit,  with  reason  be 
said  that  there  is  not  the  same  unity  between 
the  operations  of  a  manufacturer  who  makea 
bis  goods  in  One  state  and  sells  tbcm  In  another 
as  there  is  between  the  operations  of  an  express 
company.  Tbe  sale  of  the  manufactured  goods 
is  as  essentially  necessary  to  the  profits  of  the 
manufacturer  as  is  tbe  manufacture  of  the 

Soofls  themselves.  No  profit  can  result  from 
le  one  without  the  other,  and  to  attribute  a 
supposed  unity  to  tbe  btislness  of  an  express 
company,  and  to  deny  such  unity  to  that  of  a 
manufacturer,  is,  as  I  understand  it,  to  declare 
tbat  there  is  a  difference  when  there  is  no 
possible  difference. 

If  the  rule  contended  for  by  the  state  of  Ohio 
be  true,  why  would  it  not  apply  to  a  corpora- 
tlon,  partnetship.or  individual  'engaged  [253 
in  the  dry  goods  business  or  any  other  business 
having  branches  In  various  states?  Would  It 
nnt  be  as  proper  to  say  of  such  agencies,  as  It 
is  of  tbe  agencies  of  express  companies,  that 
tlicrc  is  an  intellectual  unity  of  earnings  be- 
tween the  main  establishment  and  all  such 
iii;L-n<;ie8,  and  therefore  a  right  to  asseas  gooda 
found  in  an  agency  with  rwatlon  to  thecapl- 
ul  and  wealth  of  toe  original  house  and  all  the 
other  branches  situated  in  other  states?  Take 
the  case  of  a  merchant  carrying  on  a  general 
commercial  business  In  one  state  and  navlng 
connections  of  confidence  and  credit  with  an- 
other merchant  of  great  capital  in  another 
state.  If  this  rule  m  true,  can  it  not  also  be 
said  tbat  such  mercbant  derives  advantages  in 
his  business  from  the  sum  of  the  capital  in 
other  states  which  may  beavailed  of  to  extend 
his  credit  and  his  capacity  to  do  business,  and 
that  therefore  bis  tangible  property  must  be 
valued  accordingly?  Suppose  bankers  in 
Boston,  Philadelphia,  and  New  York  of  great 
wealth,-  owning  stocks  and  bonds  of  various 
kinds,  aend  representatlvea  to  New  Orleana 
with  a  limited  sum  of  money  there  to  com- 
mence business.  These  representatives  rent 
ofilces  and  buy  office  furniture.  Is  It  not  ab- 
solutely certain  tbat  tbe  business  of  those  in- 
dividuals would  t>e  largely  oat  of  proportion 
to  the  actual  capital  possessed  by  them,  be- 
cause of  the  fact  that  reflexly  and  indirectly 
their  business  and  credit  are  supported  by  the 
home  offices?  In  this  situation,  the  assessor 
comes  for  their  taz  return.  He  finds  noted 
thereon  only  a  limited  sum  of  money  and  the 
value  of  the  office  furniture.  What  is  to  pre- 
vent that  official  under  the  rule  of  supposed 
metaphysical  or  Intellectual  unity  twlween 

Eroperiy  from  saying:  "It  is  true  you  have 
ut  a  small  tangible  capital,  and  your  office 
furniture  Is  only  worth  |250,  but  toe  value  of 
property  is  In  its  use,  and  as  you  have  various 
elements  of  wealth  situated  in  the  cities  named, 
I  wlllossess  your  property  becaiiseof  its  use 
at  $1,000,000?"  Such  conduct  would  be  ex- 
actly in  accord  with  the  power  of  taxation 
which  It  is  here  claimed  the  state  of  Ohio 
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posseaiei,  and  wbicb,  as  I  tiaderstand  it,  the 
court  uow  upholds.  To  give  the  llIustratloDS, 
I  submit,  is  tn  polDt  to  the  conf  UBloDjajusUce, 
and  impusnibility  of  such  a  rule. 
SS54J  *Nor.  in  conclusion,  I  submit  is  there 
any  force  In  the  argument  ad  vanced  at  bar  that 
we  have  entered  a  new  era  requiring  new  and 
progreasive  adjudications,  and  that  unless  this 
l  ourt  admits  the  power  of  the  stale  of  Ohio  to 
LUX  to  be  aa  claimed.  It  will  enable  aggrega- 
tions of  capital  (u  escape  just  taxation  by  Uie 
several  states.  This  assertion,  at  best,  but  sug- 
gealB  thai  unless  eonstitutitmal  safeguards  be 
overthrown,  harm  will  come  and  wrong  will 
be  done.  lo  its  last  analysla  the  claim  Is  but 
a  protestation  that  our  institutions  are  a  fail- 
ure, that  time  has  proTed  that  the  Constitution 
should  not  have  been  adopted,  and  that  this 
court  should  now  recognize  that  fact  and  shape 
its  adjudications  accordingly.  The  claim  Is 
as  unsound  as  the  flctllious  assertion  of  expedi- 
ency by  which  It  is  sought  to  he  supported. 
If  it  be  true  that  by  tbe  preaent  enforcement 
of  the  Constitution  and  laws  property  will  es- 
cape taxation,  the  remedy  must  come,  not  from 
violating  tbe  Constitution,  but  from  uphold- 
ing It. 

Withiu  the  power  lodged  in  Congress  to 
regulate  commoee  between  the  states  ample 
authority  exists  to  enact  the  necessary  legisla- 
tioD  to  prevent  the  just  relations  twtween  tbe 
states,  and  the  regulation  of  such  commerce 
from  becoming  the  pretext  for  avoiding  the 
proper  burdens  of  either  state  or  nationsl  taxa- 
lioo.  As  the  Deceeaity  arises  such  apt  powers 
will  doubtless  be  brought  into  operation.  The 
recognition  of  ths  right  of  taxation  exerted  by 
the  stateof  Ohio  In  these  cases  must  if  followed 
in  other  states  not  only  reproduce  the  illegality 
Hud  Injustice  here  shown,  but  greatly  in- 
crease it,  as  every  new  impoalUon  will  tw  a 
new  levy  on  property  already  taxed,  and  re- 
sult in  an  additional  burden  on  interstate  com- 
mence. If  tbe  principles  by  which  such  re- 
suits  are  brousht  about  be  recognized  as  law- 
ful under  the  Constllulloa.  not  only  will  Con- 
gress be  deprived  of  all  power  to  protect  the 
citizens  of  the  respective  states  and  the  slates 
themselves  from  these  conditions,  but  it  will 
also  be  rendered  impotent  to  devise  under  the 
power  to  regulate  commerce  any  just  and  fair 
regulation  to  pTerant  tba  Interstate  o(Hnmerce 
clause  from  being  mads  a  shield  for  avoiding 
taxation,  and  to  cause  property  engaeed  Id  such 
2ff5J  commerce  to  be  subjected  to  just  *and 
uniform  taxation  on  the  part  of  the  several 
suies.  Thus,  by  holding  that  the  states  poesess 
the  power  claimed  in  this  case  to  exist,  not 
only  will  a  wrong  be  committed,  but  that 
wrong  will  be  permanently  and  without  reme- 
dy engrafted  into  our  constitutional  system. 

I  am  authorized  to  say  that  Hr.  Justice 
Field,  Mr.  Justice  H»rlaii,  aitd  Ur.  Justice 
Brown  concur  is  this  dissent. 


16ft 


AHERICAK  BXFRB8S  COMPANT,  Ftf, 
a.  ^ 

OTATB  OF  INDIANA. 


ABAUB  SZPRGSS  COMPANT,  P^,  tn 
JBrr., 

BTATB  07  INDIANA. 


UNITED  STATES  EXPRESS  COMPANT. 
Piff.  inWrr.^ 

V. 

STATE  OP  INDIANA. 

TazM  en  e^reu  eompania, 
(Sea  B.O.Beimiter%ed.HB,mD 

Tim  Indiana  law  under  which  tha  taxes  wera  a^ 
BSBSed  In  thin  case  agatnst  express  oompanlsala 
eonstltuttoaal.  ^Idama  Exjh  Co.  t.  Oftto  Aals  Ai^ 
dttor,  ante,  p.  888.  followed. 

[Noa.  46fr-47I.] 

Argiua  Deemnber  10,  11,  1S06.  IMded  Aft- 
ruoTf  1,  18^, 

IN  ERROR  to  tbe  Circuit  Oourt  of  Marion 
County,  Indiana,  to  review  a  judgment  of 
that  court  against  tbe  defradant  In  each  of  the 
above  cases  in  favor  of  the  State  of  Indiana, 
plsintifl.  entered  by  direction  and  judgment  of 
the  State  Supreme  Court,  on  reversal  of  the 
judgment  of  the  said  lower  court;  the  said 
judgments  now  here  for  review  being  for  tlAe 
recovery  of  unpaid  taxes  for  tbe  years  1898  and 
1894.  Affirmed, 
See  same  case  below,  49  N.  B.  488. 
Mmn.  lAwrenee  Muwell*  Jr.,  James 
G.  Carter.  (Irenes  A,  Atnutf,  Frank  B, 
Piatt,  Albert  Baker,  and  Edward  DaaieU  for 
plaintiffs  in  error, 

Meun.  William  A.  Keteham.  Attorney 
General  of  Indiana,  Jndeon  Hskraaon, 
Alow  Oneiu  SmitA,  hum  O.  Bait^,anA  Mtr- 
rillMooret  for  defendant  In  error. 

Mr.  Chief  Justice  Fuller  dellTeredtheoi^- 

lon  of  the  court: 

*Tbe8e  were  three  actions  instituted  by[i2ft6 
the  state  of  Indiana  in  the  circuit  court  of 
Marion  county  in  that  state  against  the  Amer- 
iciin  Express  Company,  the  Adabia  Express 
Company,  and  the  United  States  Express  Com- 
pany, to  recover  unpaid  taxes  for  the  yeara 
18S3and  1894. 

Tlie  defendants  filed  answers,  setting  up, 
among  other  defenses,  that  the  act  under  wbtch 
the  taxes  were  aasessed  waa  inndld  because  in 


Nora.— ^  to  dtre£t  tOMS,  see  notetoScboler  t. 
Bew.  28:  W. 

(o  potMT  fllafes  to  (oz,  see  note  to  DobMns  V. 
Brie  Gountr  Oooiis.  lOslOtt. 

ABto  exemption /rom  tnauHon;  vAeOtera  controef 
ortiot;  no«m])U«d,-see  note  to  Tucker  v.Feiviuon, 
22:80s. 

Am  to  taJe  of  lands  for  lozea;  strict  eompHonee  wUh 
ttatvte  necenorv.— see  note  to  WllUuns  T.  Peitni, 
i:618. 

Am  towAen  taxes  tOeoallif  osMMtd  eonteraeownad 
baegfc,seenototobskineT.Tan  Arsdaie.Sl;l8. 
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oODtrmTntioaof  the  Conititntlon  of  the  United 
States. 

The  cauaea  wertf  coosolldated  aod  tried  by 
the  circuit  court,  which  raedeaapeclalflndlog 
of  facu  and  stated  conclusioot  of  law  tbereoo 
In  favor  of  the  defeodanta,  and  entered  Judg- 
ment accordingly.  The  consolidated  cause 
having  been  carried  on  appeal  to  the  supreme 
court  of  the  state,  the  Judgment  below  was 
lerened,  and  the  cause  remanded,  with  In- 
■tructlODS  to  restate  the  concludons  of  law  and 
to  enter  Judgment  against  the  defendant  In 
each  cue  as  specdflcally  directed.  4St  N.  B. 
488.  This  was  done,  and  from  the  judgments 
so  entered  writ*  of  error  were  sued  out  from 
this  court. 

The  legislation  of  the  state  of  Indiana,  the 
TiUidity  of  which  to  attacked  In  these  cases,  so 
far  corresponds  with  that  of  the  state  of  Ohio 
that  the  questions  presented  upon  this  record 
are  the  same,  In  wect,  as  those  considered  In 
Adanu  Bxn,  0».  T.  OAiff  Blata  Avditor,  aud 
other  eases.  Just  decided  (ISS  U.  B.  IM  [ofUff, 
and  require  no  ra-examlnation. 

For  the  reasons  there  given  IhtjvtigmtnUam 

Mr.  Justice  Whtt*  dissenting: 

Mr.  Justice  Field,  Mr.  Justice  Hariam, 
Mr.  Justice  Brown,  and  myself  dissent  from 
the  judgment  of  the  court  In  these  cases.  As 
there  Is  oo  substantial  difference  between  the 
legal  questions  presented  In  the  Ohio  cases 
and  those  in  the  present  cases,  the  reasons  stated 
in  the  dissent  auoouoced  in  the  former  are  rel- 
evant here,  and  nre  referred  to  as  furnishing 
the  reasons  for  this  dissent. 


S57]  L.  L  ROSENORANS.  Ptfl-fo  At., 

UNTTBD  8TATB& 

(Bee  8.  C.  BeporterM  ed.  SST-Mt.) 

JwUdieUm  efdrmit  emrt—ttatute^ehang- 
tag  fiaet  rftHcU—at^leUnq/  ^in^ietment. 

1.  the  jnrtidloCion  of  the  olroolt  ooort  of  the 
United  States  for  tbe  Katbem  dliialoD  of  tlie 
district  of  Hontansi.  In  criminal  oases.  Is  coexleo- 
ve  wltti  tbe  district 

9.  Tbef<me  aDdettoctofstatatesotearirdeflDioff 
the  Jurlsdiotton  of  the  oourts  should  not  be  dis- 
turbed by  a  mere  impUeatlon  OowlDvCrom  snl>- 
■equent  leglslatltin. 

I,  A  mere  transfer  of  tbe  iflaoe  of  trial  from  one 
division  of  adistrletof  tbe  0nlted  States  to  an- 
other Is  not  sronnd  of  error  when  not  ohallenged 
at  tbe  time  or  objected  to  oo  thetrfaL 

4.  A  draft  is  sulBolenUT  desertbed  in  so  Indlot- 
nwntfordeatroTlDira  registered  letter  ooDtalo- 
tatg  lt,br  namioff  Its  amount,  drawee,  number, 
and  plaoe  of  parmeDt.  addlne  that  the  gnnd 
Joroie  are  unable  tOKlveamoce  particular de- 

pro.  5881] 
nMfyJ,i«97. 


rf  ERROR  to  tbe  Circuit  Court  of  theUnitoI 
States  for  the  District  of  Mootaoa  to  review 
a  Judgment  coavicliogL.  I.  Roseocraos  of  tbp 
crime  of  destroyiog  a  registered  letter  in  bli 
possessiott  as  a  railway  postal  clerk.  Affirmed. 

Statement     Mr.  Justice  Brewer: 

The  act  (95  Stat  at  L.  883)  admitting  Moo- 
tana  into  tbe  Union  provided  that  the  stata 
should  constitute  one  Judicial  district,  and  that 
the  sessions  of  the  circuit  and  dtotrict  courts  of 
the  United  States  should  be  held  at  Helena,  in 
Lewis  and  Clarke  county,  that  being  tbe  capi- 
tal of  the  state.  On  July  90, 1899.  tbe  foUow- 
ing  act  was  passed  (97  Stat,  at  L.  868): 

^'That  tbe  territoiy  embraced  wfthin  the 
following  counties  In  the  district  of  Montana, 
to  wit:  Beaverhead  county,  Madison  county, 
and  the  county  of  Silver  Bow,  shall  hereafter 
constitute  and  be  known  as  the  southern  di- 
vision of  the  district  of  Montana,  and  regular 
terms  of  the  circuit  and  district  oourU  «  the 
United  States  for  said  district  may  be  held  at 
Butta  Olty,  MontaoB,  on  the  1st  Tuesday  In 
February  and  the  1st  Tuesday  in  September  of 
each  year;  and  tbe  said  courts  so  sitting  st  Butte 
shall  have  and  exercise  the  same  jarisdlctiou 
and  authority  in  all  civil  actions,  pleas,  or  pro- 
ceedings, *teid  In  all  prosecutions,  lnfr^[2l(S 
mations,  Indletmento.  or  other  criminal  or 
penal  proceedings  conferred  by  the  general 
laws  on  the  district  and  drcttit  courts  of  the 
United  States;  and  where  one  or  more  defeod- 
auts  In  any  civil  cause  shdl  reside  in  said  divi- 
sion, and  one  or  more  defendants  to  such  cause 
shall  reside  out  of  said  divUion,  but  In  said 
district,  then  tbe  plaintiff  may  institute  his 
action  either  in  tbe  court  having  jurlsdictloa 
over  the  latter  m  in  the  said  dmmon.  That 
this  act  shall  not  affect  tbe  Jurisdiction,  power, 
and  authority  of  the  court  as  toactions,  prose- 
cutions, and  proceedings  already  begun 
and  pending  In  said  district,  but  ue  same 
will  proceed  as  though  this  act  bad  not 
been  passed,  except  that  the  conrt  shall 
have  power,  which  it  may  exercise  at  discre- 
tion, to  transfer  to  tbe  conrt  in  said  division 
suen  of  said  pending  actions,  prosecatlons, 
and  proceedings  as  uitKht  properly  be  begun 
therein  under  the  provisions  of  this  act." 

Oo  March  18, 1895,  an  indictment  In  five 
oounU  was  presented  In  tbe  circuit  court, 
charging  tbe  defendant  with  violating  U.  S. 
Rev.  Stat.  %  5467,  which  reads: 

"Any  person  employed  In  any  department 
of  tbe  postul  service  who  shall  secrete,  eml>ezzle. 
or  destroy  any  letter,  packet,  bag,  or  mall  of 
letters  Intrusted  to  him,  or  wbldb  shall  come 
into  bto  possesslou,  and  which  was  Intended 
to  be  conveyed  by  mail,  or  carried  or  delivered 
by  any  mul  carrier,  mall  messenger,  route 
agent,  letter  carrier,  or  other  person  employed 
In  any  department  of  the  postal  service,  .  .  . 
sod  which  shall  contain  any  .  .  .  draft,  check, 
warrant,  ...  or  any  other  article  of  value,  or 
writing  representing  the  sanw,  .  .  .  shall  be 
punishable  by  impnaonment  at  bard  labor  for 
not  less  than  one  year  nor  mm  than  live 
years." 


Hon.— ^  orfnittwil  iurUdteHon  of  VnUtd  States 
eawrti  as  tolosalMn,  see  note  to  United  Btatss  v.WttU 
tMrger.fcir. 
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The  fourth  conot,  upon  which  alone  the  dc- 
feodant  was  found  Ruilty.  charged  that  on  the 
13th  day  of  July,  1884,  *'ln  the  ataie  and  dla- 
trlct  of  Hootanaand  within  the  jurisdiction  of 
thlscourt,"  the  defendant,  "a  person  employed 
in  the  pottel  serTice  of  the  United  States,  to 
wit,  a  railway  postal  clerit.  .  .  .  and  In  the 
discbarKe  of  the  duttes  of  that  positloo  on  the 
Or«at  Northern  RaHway.between  the  station  of 
2ff9]*HaTr«,1n  the  county  of  Choteau.and  the 
BUtion  of  Eatlspell,  in  the  county  of  Flathead, 
In  said  state  of  Montana,"  did  deetroy  a  regis- 
leied  letter  and  the  contents  thereof,  which 
letter  Iwd  "come  Into  his  posses^n  as  such 
railwajr  postal  clerk,  ud  which  was  tnlokded 
to  be  and  was  then  and  there  being  oooTeyed 
by  tTntted  States  mail,  and  which  sidd  regis- 
tered letter  bad  been  deposited  In  the  mall  at 
ihe  United  States  postoflSce  at  Sacrameoto," 
directed  to  "  Mrs.  Emllle  Helstans  Oreltzer, 
Oasthaus  etzel  b.  Elnsedeln  Ct.  Schwizz, 
Scbweizerland,  which  said  registered  letter  con- 
tained a  draft  for  00  francs,  D.  O.  Mills  ft 
Co..  No.  d.  088G0,  on  Paris.  France  (a  more 
particular  description  of  whiob  la  to  the  grand 
jurors  aforesaid  unknown)." 

The  term  of  the  circuit  court  for  the  district 
of  MoDtaoa.  at  which  the  grand  Jury  was  im- 
paneled ana  at  which  this  Indictment  was  pre- 
sented, was  held  at  the  city  of  Butte,  In  the 
ionthem  dlTislon  of  the  district.  Thereafter, 
the  defenduit  having  been  arrested,  on  motion 
of  the  United  Slates  district  attorney,  the  In- 
dictment  was  remitted  for  trial  to  the  term  of 
court  to  be  held  at  Helena,  In  Lewis  and  Clarke 
county,  in  the  other  dirision  of  the  district 
No  ol^ectlons  to  this  transfer  were  made  by 
tbedefendant  Trial  being  had,  the  Jury  found 
the  defendant  guilty,  as  heretofore  stated,  un- 
der the  fourth  count.  A  motion  In  arrest,  in 
which  for  the  flrst  time  the  question  of  Juris- 
diction was  raised,  hariog  been  made  and  over- 
ruled,  the  defendant  was  sentenced  to  impris- 
onment for  the  term  of  one  year;  whereupon 
this  writ  of  error  was  sued  out. 

Matrt.  Thoma«  B.  Cuter  and  B,  ft. 
Bnrdett  for  plaintiff  la  error. 

Mr.  Holms  Conrad,  Solicitor  General, 
for  defendant  in  error. 

Mt.  Justice  BrewoF  deUnred  the  o|rinion 
of  the  court: 
Cuunsel  for  defendant  state  that  the  main 

gurKtlonfordetermlnation  1b  oneof  Jurisdiction: 
2001  First,  of  the  ^nd  "jury  in  the  south- 
urn  diTlsiou  of  the  district  of  MoDtaoa  to  find 
the  iodictment;  and,  second,  whether,  such  In- 
dictment bavlDg  been  found,  the  court  had 
authority  to  remit  It  to  the  other  division  for 
trial. 

It  Is  insisted  that  the  circuit  court  for  the 
southern  division  bad  jurisdiction  under  the 
act  of  1882  of  only  such  offenses  as  were  com- 
mitted within  the  limits  of  the  division;  that 
therefore  the  grand  jury  had  no  authority 
to  find  an  indictment  for  an  offense  such  as 
this,  apparently  committed  in  the  other  divi- 
sion. The  solution  of  this  Question  depends 
upon  the  construction  to  be  given  to  the  act  of 
1808.  By  U.  B.  Rev.  Stat  g  568,  the  district 
court*  an  i^Ten  Jurisdiction  "of  all  crimes 
and  offenses  cognuable  under  the  authmlty  of 
16ft  U.  S. 


the  United  States,  committed  wlibln  thdr  re- 
specllve  distrtcte."  By  g  639.  T  90,  the  circuit 
courts  hare  "concurrent  JunsdicUon  with  the 
district  courts  of  crimee  and  offenses  cognisable 
thereln.- 

Tbese  statutes  declare  the  general  mle,  that 
Jurisdiction  Is  coextensive  with  district  That 
being  the  general  role,  no  mere  maltlplleatkni 
of  pUoes  at  which  cowts  are  to  be  held,  or 
merecreation  of  divisions,  nnlllfles  It  Indeed, 
the  place  of  trial  has  no  necessary  coonectlm 
with  the  matter  of  territorial  JurlsdloUon.  By 
U.  B.  Rev.  Stat  g  681,  It  Is  provided  that  "a 
special  term  of  any  dlstrlot  court  may  be  held 
at  the  same  |daoe  where  any  regulu  term  Is 
held,  or  at  such  other  place  In  the  district  ss 
the  nature  of  the  business  may  require. "  And 
by  g  788,  that  "  the  trial  of  offenses  punishable 
with  death  shall  be  had  in  the  county  where 
the  offense  was  committed,  when  it  can  be 
done  without  great  inconvenience."  Juris- 
diction in  the  trial  courts  being  thus  bounded 
by  district,  we  find  many  acts,  some  Increasing 
in  a  district  the  places  of  trial,  and  others  In 
terms  subdividing  the  district  into  divirtons: 
The  former  have  no  effect  on  the  matter  of 

Jurisdiction.  Some  of  these  latter  acts  speclf- 
cally  limit  the  jorlsdlctlonla  criminal  actions 
of  the  courts  held  In  a  division  to  the  territory 
within  that  division;  as.forinstanoe,ln  respeiA 
to  Alabama  (28  Sut  at  L.  1^  Lonistena  (95 
Stat  alL.  888).  Michigan  *(90  Stat  atL.1261 
ITS),  Ohio  (30  Stat.  atX.  101.  Sl  Stat  at  L  68), 
Tennessee  (31  Stat  at  L.  175),  Texas  (2S  Stot 
at  h.  768,  766);  while,  on  the  other  band,  some 
contain  no  such  provisloif ,  ss  la  the  case  of  Min- 
nesota (36  Slat  at  L.  73;  Pott  v.  UnUmt  Btaiu, 
161  U.  8.  568,  665  [40:  616,  817]),  thousli  thia 
was  changed  by  a  subsequent  act  (98  Slat  at 
L.  103).  Fwt  T.  United  8laU»,  supra. 

In  the  light  of  thla  leglalstlon,  with  its  dt- 
versity  of  provision,  we  are  called  upon  to 
construe  the  act  of  1892,  creating  the  southern 
division  of  the  district  of  Montana.  The  flrst 
part  of  the  section  simply  creates  the  division 
and  defines  lu  limits.   ThU  is  followed  by  the 

Smeral  dedsration  that  the  couru  so  sitting  in 
utte,  the  plaoe  et  the  souUiem  division  la 
which  they  are  to  be  held.  "  shall  have  and 
exercise  ibe  same  jurisdiction  and  authority 
in  all  civil  actions,  pleas,  or  proceedings,  and 
in  all  prosecutions,  Informatfons,  indictments, 
or  other  criminal  or  penal  proceedings  con- 
ferred by  the  general  laws  upon  the  clrniit 
and  district  courts  of  the  United  States. "  If 
the  section  stopped  here  there  would  be  no 

aueation.  The  mere  creation  of  a  dlvisim 
oes  not  disturb  the  general  jurisdiction  over 
the  district  And.  In  addition,  the  language 
just  quoted  makes  an  affirmative  grant  to  the 
courts  when  sitting  at  Butte,  of  au  the  Jui1s< 
diction,  civil  and  criminal,  vested  in  die  circnlt 
and  district  courts ;  that  is,  a  jurisdiction  coex- 
tensive with  the  district.  The  latter  part  of 
the  section  causes  all  the  doubt  In  respect  to 
the  matter.  In  that  are  found  two  provisions, 
one,  that  where  one  or  more  of  the  defendants 
In  any  civil  cause  reside  in  one  division  and 
one  or  more  in  another,  the  plaintiff  may  In- 
stitute his  action  In  either  division.  Thla  of 
course  baa  no  bearing  «i  the  question  of  Juris- 
diction in  criminal  casfls.  Tlie  second,  that 
the  act  should  not  affaot  (he  JuriidicUon  of 

70> 


Digitized  by 


Google 


881-SA4 


BUTRKHB  COUBT  OT  THB  UniTKD  BtaTB& 


Oct.  Trvm, 


the  court  as  to  bcUodb,  prosecotlona,  and  pro- 
eeedlDgt  ftlrmdy  begun;  that  tbqr  ahonld  pro- 
ceed where  they  were  cominenced,  with  a 
proviso  that  the  court  might  In  Its  diacretton 
traoifer  all  such  actfons,  etc.,  as  might  prop- 
erly be  begun  in  the  new  dlvisIoD  to  the  court 
2e21lotbatdiTi8lon.  *Thi8  language  Is  broad 
enough  to  Include  crIroiDal  actfoaa.  Too 
much  sirees  should  not  be  placed  od  the  word 
"properly."  The  creation  of  dtTlsioni  and 
the  multiplfcatton  of  places  of  trial  are  for 
.the  convenience  of  litigants,  bringing  the  trial 
nearer  to  them  and  their  witneasea.  There  is 
a  manifest  proprie^,  even  when  no  jurlsdic- 
tionU  necessity,  In  conducting  criminal  proee- 
cutions  as  near  to  the  place  of  toe  offense  as  pos- 
sible. The  idea  o(  the  rfdnage  is  familiar  to 
(»1mfnal  law.  And  all  that  Congreaa  may 
have  Intended  by  this  eeoond  proiialon  was  to 
make  It  dear  that  the  court  should  have  the 
power  to  transfer  to  this  new  division  any 
pending  proceeding  which  might  with  more 
convenieDce  and  therefore  propriety  be  prose- 
cuted at  the  place  at  which  in  the  new  divisloD 
the  sessions  of  the  conrt  were  to  be  held.  It 
must,  however,  be  oooceded  that  these  pro- 
vtsions  do  carry  aome  implication  that  a  dis- 
tribution baa  been  made  of  territorial  jurisdic- 
tion between  the  courts  of  the  two  divisions, 
and  the  question  we  have  to  determine  Is 
whether  this  implication  is  sufficient  to  create 
a  distribution  which  the  statute  has  not  in 
terms  made.  It  may  be  aaid,  and  with  force, 
that  there  Is  no  need  of  the  last  half  of  the 
section;  that  It  la  superfluous,  unless  upon  the 
assumption  that  there  baa  been  a  distribution 
of  Jurisdiction,  ciTil  or  criminal  or  both,  coex- 
tensive with  the  territories  of  the  two  dEvisIons, 
and  yet  can  it  be  adjudged  that  Congress  has 
created  such  distribution  when  it  has  not  lo 
toms  directed  It,  dmply  because  some  ez- 
presstons  In  the  statute  Imply  Its  existeoceT 
The  question  la  a  difficult  one,  and  yet  we 
think  the  true  rule  of  construction  la  this: 
When  there  are  statutes  clearly  defining  the 
jurisdiction  of  the  court*  the  force  and  effect 
of  such  provisions  should  not  be  disturbed  by 
a  mere  implication  flowing  from  sulwequeot 
legislation.  In  other  wor&,  where  Congress 
has  expressly  legislated  In  reapect  to  a  pven 
matter  that  npna  le^laUon  must  control. 
In  the  absence  of  subsequent  legislation 
equally  express,  and  Is  not  overthrown  by 
any  mere  inferences  or  Implications  to  be 
found  in  such  subsequent  legislation.  Es- 
pecially is  this  rule  to  control  wneo  It  appeara 
that  Congreaa  In  flome  caaee  has  made  exprew 
263]  proTiMon  for  effecting  a  *change.  This 
does  not  conflict  with  the  doctrine  stnted  lo  Re 
Bonner.  ISl  U.  B.  242,  266  [88:  149,  161], 
that  the  Jurisdiction  of  a  court  In  criminal 
cases  cannot  "be  enlarged  by  any  mere  Infer- 
encee  from  the  law  or  doubtful  construction  of 
lu  terms.**  It  Is  rather  the  converse  of  that, 
for  the  effort  Is  to  destroy  a  jurisdiction  other- 
wise cleariy  existing,  1^  mere  Inferences  and 
doabtf  ul  construction. 

This  may  be  a  case  of  mere  omission,  but 
it  Is  an  omission  which  the  courts  cannot 
supply.  We  cannot  assume  that  because  Cod- 
gresa  in  ereaiing  some  divisions  distributed 
Jurisdiction  it  meant,  lu  creating  other  divl- 
■looa,  to  alio  ao  dlatilbttte  It,  and  wlun  we  And 
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that  in  some  casea  of  division  It  distributed 
the  jurisdiction  and  In  other  caaes  not,  we  are 
not  justified  in  assuming  that  In  this  case  H 
Intended  a  distribution  which  It  did  not  In 
terms  make  simply  because  of  the  use  of  the 
language  which  somewhat  implies  that  a  die- 
tributlon  had  already  been  made. 

So  far  as  the  mere  transfer  of  the  place 
of  trial  from  one  division  to  another,  it 
would  seem,in  the  absence  of  express  pro- 
blbitiou,  to  be  within  the  competency  of 
the  court  bavine  full  jurisdiction  over  the  en- 
tire district,  and  certainly  presents  no  ground 
of  error  when  It  is  not  at  the  time  chal^nged, 
and  the  trial  proceeds  without  objection. 

These  considerations  also  show  that  there  is 
no  force  in  the  objection  that  the  indictment 
doea  not  spedfy  the  place  at  which  the 
grand  Jury  that  found  It  waa  sltUng,  taul  iriw 
as  lo  the  certainty  of  the  venue. 

The  only  remaining  question  Is  In  rafereaoe 
to  the  description  of  ibe  draft  which  was  in 
the  letter  destroyed.  It  Is  insisted  that  this  Is 
not  sufficient.  This  objection  cannot  be  sus- 
tained. The  gravamen  of  the  charge  is  the 
ijestruction  of  the  letter.  It  Is  an  offense 
against  the  postal  laws  of  the  United  Statea, 
and  while  the  letter  must  contain  a  draft, 
check,  or  some  other  thing  of  value  or  aap* 
posed  value  in  order  to  bring  the  case  within 
the  compaBB  of  tbis  statute,  yet  It  is  unneces- 
sary to  describe  this  draft,  check,  etc.,  with 
the  same  precision  as  If  forgery  or  some  other 
crime  directed  acalnat  tbelnxtrument  Itself  waa 
charged.  Afnllae8crlplion*of tliecheck[264 
or  draft  being  unesseotial.lt  la  clearly  sufficient 
when  the  grand  Jury  say  that  the  instrument 
having  been  destroyed  they  are  unable  to  give 
any  further  description  than  such  as  Is  found  in 
this  Indiclmeni,  for  that,  as  will  be  seen,  ood- 
laina  some  mattera  of  description  and  Identifl- 
cation.  There  being  no  ouier  qaestlons  pre* 
sented  In  the  record,  and  In  these  appmring 
no  error,  the  judgmmU  th«  e^vurt  cemrt  m 
affirmed. 

Ur.  Justice  Qraj  and  Hr.  Justice  WUto 
dissent. 


THE  YALENOIA,  Her  Tftekle,  etc..  Will- 
iam Q.  Boulton  <<  ttL,  Olaimanti^  Appte.^ 

9. 

WILLIAM  H.  ZIEOLER  §t  at, 
(8ea  a  a  ("She  Taienolft")  Beportar^  eO.  m-mt 

MariHvM  U»n  fpr  eoaL 

A  maritime  Ilea  oa  a  vessel  Is  not  ereated  br  so^ 
pljlng  coal  to  It  on  the  order  of  a  lAarterer.  wttb- 
out  aD7  order  or  procurement  of  the  master  or 
his  ezprecsed  oooaent,  where  Uw  charterer  wu 
required  bj  the  charter  to  provide  aod  pay  for 


NoTB.--'.^  to  Itenfor  repoin  and  neftexuiet  far 
wmla  domaUcand  forelon:  and  for  SHppftoR.  aalv- 
opcond /raUM;  prooMcltoflB  to  rem /prr-eee  DOtae  to 
BiHloev.  TbeCtaarles  Carter.  S: 836;  The  Palmyra. 
8:081.  and  The  General  Bmltb,  i:  000. 

AMtolient^  the  contract  of  afreiohtment  on  the 
venel.  and  for  damoQet  to  (foods,  aea  note  to  The 
Tneman  v.  BuaUnvbam,  Ue  ML 

m  C.8. 
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Thb  Talbncu  t.  Zikqleb. 
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tbeeoal,  uid  bad  an  oSesattheportof  mpplr 
•o  tbat  tba  party  proTtdfOff  It  coaM  eoiQy  hare 
aaorrtalDed  the  owner^lp  of  tba  TOwel  and  the 
nlatloD  of  tbe  oharterer  to  It,  altboovta  be  aoted 
iDfaeton  niMllet  that  die  vcNBliraa  naponalble. 

[No.  61.] 

Bulmitted  Mom  7, 18$$.  IkeUM  Februmv  i. 

jm. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  tbe 
Second  Circuit  certlfjlog  a  4]ue)iUon  In  a  suit 
brought  bT  William  H.  Zlegler  et  al.  against 
the  iteatnshlp  Valencia  ft  al.  to  enforce  a  mari- 
time lien  on  said  Bieanuhip  for  aupplles  of  coal 
lurDisbed  to  her.  Queiiion  annaered. 
Tbe  factB  are  stated  In  the  opinion. 
Matn.  F.  R.  Condert  and  J'oseph 
Kllnf •  for  appellaots: 

In  tbe  absrace  of  an  agreement  or  under- 
standlog  tbat  tbe  credit  of  the  vessel  was 
pledged  for  tbe  supptiea,  the  burden  of  proof 
was  on  the  UbellaDts  to  prove  tbat  tbe  supplies 
were  not  fnniWied  on  tbe  personal  credit  of  tbe. 
cbartertt. 

Where  supplies  are  ordered  by  the  master  In  a 
foreign  port,  the  proof  tbat  the  supplies  were 
necessary  Is  sufBcient  to  estafaliA  a  presump- 
tion that  ibe  credit  of  the  Teasel  was  pledged  to 
secure  such  supplies. 

The  Orapahot  v.  WaUerttein  V'Ths  Orape- 
tkot")  76  D.  8.  9  Wall.  129  (19:  «51). 

But  even  this  presumption  Is  rebutted  where 
it  Is  proved  that  tbe  master  bad  funds  in  his 
hands  to  pay  for  such  supplies,  and  this  was 
known  to  the  materialmen,  or  tbat  the  mate- 
rialoieD  t-ctvd  In  bad  faith. 

Jlaztfhur»t  r.  77ie  LuUt  ("TUsLutv'*)  TIV. 
S.  10  Wall.  193(19:906). 

Tbe  mRterialmao  is  presumed,  In  dealing 
with  tbe  owner,  to  rely  upon  his  persoDsl 
credit.  To  obtain  a  Hen  on  tbe  vessel  the 
materialman  must  show  that  there  was  an  no- 
dera'andiog  that  the  goods  were  Sold  on  tbe 
credit  of  tbe  vessel,  or  that  the  owner  was 
known  (o  be  insolvent, 

7710  3t.  Jaffo  de  Cuba,  22  U.  B.  0  Wheat.  409 
(A:  122):  Thomat  v.  (Mom,  60  U.  8.  19  How. 
22  (15: 584);  Stephenton  r.  The  Francia,  21  Fed. 
Hep.  71B:  The  Samvd  Manfiall,  54  Fed.  Rep. 
8»6:  TAe  Norman.  28  Fed.  Rep.  SUS;  Th«  Now 
Tfun,  55  Fed.  Rep.  628;  Tha  SutioU,  28  Ffed. 
Rep.  919:  77'«  Pirate.  82  Fed.  Rep.  486;  The 
Olenmont,  84  Fed.  Rep.  402;  The  Aeronaut.  86 
Fed.  Rei>.  497;  Jhe  i^rema,  41  Fed.  Rep.  699; 
The  Alrira,  68  Fed.  Bep.  144;  THe  Ootumbut, 
67  Fed.  Rep.  556. 

There  are  tbrea  cases  In  thla  court  where  a 
marillme  lien  has  been  sustained  where  sop- 
pllea  have  been  ordered  by  the  charterer  (7S« 
Gutf  T.  TaU  r  The  Qvy")  76  U.  8. 9  Wall.  758 
(19:710);  Pendervaet  v.  The  Kalorama  {"The 
£alorama")  77  U.  S.  10  Wall. 204  (19:  941);  The 
PatapKO  V.  Bo}tf^  ("The  Patapteo")  80  U.  8  18 
Wall.  828  (M:  606)),  but  an  eiamlnatlon  of 
these  cases  shows  that  they  do  not  Involve  any 
disapproval  of  tbe  general  principle. 

Tbe  supplies  bavlog  been  ordered  by  the 
charterers  who  were  under  obligation  to  supply 
Coal,  no  agency  can  be  Inferred  on  tbe  part  of 
ibe  charterers  to  pledge  the  credit  of  tbevesacl. 
It  the  libelant  had  personal  knowledge  (tf  this 
16G  U.  S. 


fact,  no  maritime  lien  for  such  sappliea  could 
be  sustained. 

SUphenaon  t.  7^  Fi-nneie.  21  Fed.  Rep.  716; 
The  Stroma,  41  Fed.  Rep.  599;  Haalehurtt  v. 
The  Lulu  V'The  Lulu")  77  U.  &  10  Wall  108 
(10: 006). 

No  neceaslty  or  apparent  necessity  li  shown 

for  a  lien. 

Pratt  V.  Reed.  60  XT.  8.  19  How.  859, 861  (16: 
660,  661):  Thomaa  v.  (Mom,  60  U.  8. 19  How. 
29  (16:  687). 

Meatn.  Wm.  W.  Ooodrlohand  John  A. 
Demdy,  for  appellees: 

Necessity  for  repairs  and  supplies  Is  proved 
where  sucb  circumstances  of  exigency  are 
shown  as  would  induce  a  prudent  owner,  If 
present,  to  order  tbem,  or  to  provide  funds  for 
the  cost  of  tbem  on  tbe  security  of  the  ship. 

The  Patapteo  Y.  Boi/eei"ThePtttapte(f')90XI. 
S.  18  WaU.  889  (SO:e0«):  mutOiurti  t.  n« 
Lulu  C'T^f  Ltrftf")  77  U.  8.  10  Wall.  108  (19: 
906);  PendergaetY.  ITie  Katorama  I" 7^  Kat»- 
rama")  TI  U.  8.  10  Wall.  604  (19: 941). 

Tbe  said  statute  was  not  designed  to  apply 
to  foreign  vessels,  and  the  courts  have  invari- 
ably construed  tbe  state  statutes  creating  liens 
on  vessels  to  apply  only  to  domestic  vessels. 

ne  Lyndhurtt.  48  FM.  Rep.  841;  21W 
Chuaan,  2  Story,  455. 

Mr.  Justice  Harlaa  delivered  the  opinion 

of  tbe  court: 

This  case  Is  before  us  upon  a  question  certi- 
fied by  tbe  *United  States  circuit  court  of  [265 
appeals  for  tbe  second  circuit  under  tbe  set  of 
March  8. 1801.  chap.  817(80  Stat,  at  L.  886). 

The  facta  out  or  .whlen  tbe  question  arises 
are  as  follows:  Upon  orders  given  bytbe  New 
Tork  Steaoiabip  Company,  a  New  jersey  cor- 
poration engaged  In  business  at  tbe  city  of  New 
York,  tbe  llbellants  at  different  times,  at  tbat 
port,  furnished  and  delivered  coal  on  board  of 
ihe  steamship  Valencia  for  lis  specific  use.  Tbe 
vessel  was  registered  at  Wilmington,  North 
Carolina,  but  was  owned  by  citizens  of  New 
York.  Tbe  coal  was  necessary  to  enable  it  to 
make  a  series  of  regular  trips  from  New  York 
to  and  from  the  ports  of  Maine.  In  some  in- 
stances tbe  orders  for  the  coal  were  sent  direct 
by  mail;  In  others,  through  a  broker,  either  by 
tbe  general  manager  of  the  company  or  by  tbe 
superintendent  <h  tbe  dock.  Tbe  libeflaota 
began  to  supply  the  coal  on  tbe  80th  day  of 
April,  1800,  and  furnished,  from  time  to  time 
down  to  and  including  July  5tli,  six  cargoes, 
bills  for  which  were  sent  to  the  office  of  tbe 
steamship  company  in  the  dty  of  New  Tcvk, 
and  were  paid  by  it. 

None  of  the  coal  was  delivered  by  the  or- 
d«-  of  the  master  or  by  his  procurement  or 
with  his  expressed  consent. 

The  corporation  operated  tbe  steamship  un- 
der a  cbarter  reoulring  It  "to  provide  any  pay 
for  all  tbe  coals,  etc.  The  llbellants  were  not 
aware  of  the  existence  of  the  charter  at  the 
time  they  furnished  the  coal,  nor  did  they 
know  where  tbe  diip  hailed  from,  whether  she 
was  forelitn  or  domestic,  nor  what  was  hw 
credit.  Tbey  were  at  the  time  without  know], 
edge  of  tbe  ownership  of  tbe  vessel  or  of  the 
relations  between  It  and  the  New  York  Steam- 
ship Company,  except  tbat  that  company  '  'ap- 
peand  to  be  directing  Its  opoatloa"  They 
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made  no  inquiry  u  to  the  sotveDcy  of  the 
•teuuhip  compuy,  or  u  to  theownerahlp  or 
BBtionalU/  of  the  reuel,  bat,  In  the  belief 
that  the  ihlp  wae  reeponrible  for  supplies  far- 
nlehed,  delivered  the  coal  as  above  itat«d, 
chargtng  the  same  on  Ita  books  to  "8.  8.  Val- 
encia, and  owners.  New  YortE,"  in  some  cases 
■*ci»,"  in  others  "Pier  49,  E.  R,  New  Torli." 

No  fact  proTed  In  tbecue  wamnted  the  In- 
26<^  ferenee  that  *Bitber  the  niaetCT  or  the 
charterer  agreed  to  pledge  the  credit  of  the  Tec- 
eel  for  the  coal. 

Bj  N.  T.  Uws  im,  chap.  488,  It  ts  pro- 
vided: "g  1.  Whenever  a  debt  amounting  to 
$S0  or  upwards  as  to  a  seagolog  or  ocean- 
bound  vessel  .  .  shall  be  contacted  by  the 
master,  owner,  charterer,  builder,  or  oonsigDee 
of  aoy  ship  or  vessel,  or  the  agent  of  either  of 
them,  within  this  state  for  either  of  the  follow- 
ing purposes:  1st  On  aecount  of  work  done 
or  materials  or  other  articles  furoished  in  this 
state  for  or  towards  the  building,  repairing, 
fltting,  furnishing,  or  equipping  such  ship  or 
veaad;  Sd.  For  such  providons  and  stores  f  ar- 
niahed  wllhio  thb  state  as  wmj  be  fit  and 
proper  for  the  use  of  sacb  veiaBi  at  the  time 
the  same  were  famished,  .  .  .  such  debt 
diall  be  a  Hen  upon  such  vessel,  hertackle,  ap- 
parel, and  farnlture,"  etc.  No  Hen  was  filed 
voder  Uie  statute  of  the  state. 

Ubellaois  Insiited  that  for  otiier  laPF^lM  of 
coal  of  the  aggregate  value  of  $1,606.75,  fur- 
Blshed  In  the  montha  of  June,  July,  and  Au- 
gost,  they  were  entitled  to  a  maritime  Hen  on 
the  ship.  The  district  court  having  sustained 
their  claim,  an  appeal  was  prosecuted  to  the 
circuit  court  of  appeals. 

The  qaestion  cerUfled  to  this  court  is 
whether,  upon  the  above  facts,  the  Ubetlanta 
obtained  a  maritime  lien  on  tlie  steamship  for 
the  supplies  thus  furnished  and  not  paid  for. 

In  7w  Kat$,  decided  at  the  present  term,— 
in  which  case  the  llbellant  claimed  a  maritime 
lien  OD  avessel  for  coal  furnisbed  upon  the  or- 
der of  a  charterer  who  was  bound  by  the  char- 
ter party  to  provide  and  pay  for  all  coal  re- 
quired by  the  vessel,— this  court  said:  "The 
^inciple  would  eeem  to  be  Ormly  established 
that  w^ien  It  la  sought  to  create  a  lien  upon  a 
Teasel  for  supplies  furnished  upon  the  order 
of  the  mastv,  the  libel  will  be  olsmissed  if  it 
satisfactorily  appears  that  the  llbellant  knew, 
or  oue^t  reasonably  to  be  charged  with  knowl- 
edge, that  there  was  no  uecessity  for  obtaining 
the  supplies,  or,  If  they  were  ordered  on  the 
credit  of  the  vessel,  that  the  master  had,  at  the 
time,  In  his  hands,  funds  which  his  duty  re- 
quired that  be  should  apply  in  the  purchase  of 
367]  needed  suppllea.  *Court8  of  admiralty 
will  not  recognize  and  enforce  a  lien  upon  a 
vessel  when  the  transaction  upon  which  the 
claim  rests  originated  In  the  fraud  of  the  master 
upon  the  owner,  or  in  some  breach  of  the  mas- 
tw's  duty  to  the  owner,  of  wUcb  the  llbellant 
had  kaowledge,or  In  respect  of  which  he  closed 
his  eyes,  without  inquiry  as  to-  the  facts." 
Again:  "If  no  lien  exists  under  the  maritime 
law  when  supplies  are  furnished  to  a  vessel 
upon  the  order  of  the  master,  under  circum- 
stances charging  the  pariy  furnishing  them 
with  knowledge  that  the  master  cannot  right- 
fully as  against  the  owner,  pledge  the  credit  of 
the  Teasel  for  such  supplies,  much  less  la  one 
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recognized  under  that  law  where  the  suppliea 
are  furnished,  not  upon  the  order  of  the  Blas- 
ter, but  upon  that  of  the  charterer  who  did 
not  represent  the  owner  In  the  business  of  the 
vessel,  but  who,  as  the  claimant  knew,  or  by 
reasonable  diligence  could  have  ascertained, 
bad  agreed  himself  to  provide  and  pay  for 
such  suppliea,  and  could  not,  therefore,  rigfat- 
fallypledge  the  credit  of  the  vessel  for  them." 
164 U  S.  in.  469,  470  {anta,  SIS.  S17,  S18]. 

The  libellanta  contend  thai  although  the 
coal  was  furnished  on  the  order  of  the  char- 
terer,  and  not  on  that  of  the  master,  they  have 
a  maritime  lien  on  the  vessel  to  secure  thcdr 
claim,  and  cite  in  support  of  that  view  Tke 
GrapethotT.  WaStrtt^n  ("7!iW  OrapMW')76 
U.  S.  0  Wall.  129  [18: 651]:  SaMiunt  v.  Tht 
Lulu  l'-7^ Lulu").  77U.  S.  10  WaU.  IM,  197 
[19  :  906.  9071:  Ptndaryait  v.  TIU  KaJoramm 
("The  Kalorama").  77  U.  8. 10  Wall.  804,  210. 
818,  214  [19:  941.  943.  944]:  and  Patapteo  v. 
BoyeeiTke  Patapteo"),  80  U.  8.  18  Wall.  389 
[20:  6M]. 

In  7%)  Qrapethot  it  was  said,  among  other 
things,  that  "when  proof  la  made  of  nsceadly 
for  uae  repairs  or  sapp)les,or  for  funds  raised  to 
pay  for  them  by  the  Blaster,  and  of  credit  g^ven 
to  the  ship,  a  prestimptlon  will  arise,  eonola- 
sive,  In  the  absence  of  evidence  to  the  contrary , 
of  necessity  for  credit;"  In  The  Lulu,  that  "ex- 
perience shows  that  diipe  and  vessels  employed 
Id  commerce  and  navlgatioB  often  need  re- 
pairs and  supplies  In  course  of  a  jojam,  when 
the  owners  of  the  eame  are  absent,  andat  Uqua 
and  places  when  and  where  the  master  may 
be  without  funds,  and  ooay  find  it  impractica- 
ble to  communicate  seasonably  with  the  own- 
ers of  the  vessel  upon  the  subject,"  and  that 
"contracts  for  repairs  and  supplies  under  such 
circamstancee,raay  be  made  by  the  *maS'[20S 
ter  to  enable  the  vessel  to  proceed  on  her  voyage, 
and  if  the  repairs  and  supplies  were  necessary 
for  that  purpose,  and  were  made  and  furnished 
to  a  foreign  vessel  or  to  a  vessel  of  the  United 
States  in  a  pori  otber  than  the  port  of  the  sUte 
where  the  vessel  belongs,  the  prima  facie  pre- 
sumption Is  that  the  repairs  and  supplies  were 
made  and  furnished  on  the  credit  of  the  Tesael, 
unless  the  contrary  appears  from  the  erfdenoe 
In  the  case;"  and  in  I7U  Kaiorama—lo  which 
case  all  the  adTances  were  made  at  the  request 
of  the  master,  in  the  absence  of  the  owuer,  or 
by  the  owner  In  person  when  be  was  present, 
and  with  the  anderstanding  that  they  were 
made  on  the  credit  of  the  vessel— that  "the 
necessity  for  mdlt  must  be  presumed  where  It 
appears  that  the  repairs  and  sapplies  were  or- 
dered by  the  master,  and  Uiat  they  were  neces- 
sary for  tbe  sliip,  unless  It  is  shown  that  the 
Qiasler  bad  funiU  or  tbat  the  owner  had  suffi- 
cient credit,  and  that  tbe  repairers,  furnishers, 
and  lenders  of  tbe  money  knew  those  facts  or 
one  of  tliem,  or  that  such  facts  and  circum- 
stances were  known  to  them  as  were  sufficient 
to  put  them  upon  inquiry,  and  to  show  tbat  if 
they  had  used  due  diligence  they  would  have 
ascertained  tbat  the  master  waa  not  auiboriied 
to  obtain  any  such  relief  on  the  credit  of  the 
veesel." 

These  were  cases  of  supplies  furnished  on 
the  ordcv  of  the  master,  and  what  was  said  by 
thia  court  moat,  therefore,  be  taken  in  the  light 
of  the  principle,  that  as  the  Blaster  of  the  ahlp 
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■tanda  la  the  posttion  of  agent  or  represeota- 
tiT6  of  the  owners,  the  latter  "are  bound  to 
the  performance  of  all  lawful  contracta  made 
bj  him,  relative  to  the  usual  employment  of 
the  ship,  and  the  repairs  and  other  necessaries 
fnmlebed  for  her  usa"  The  Aurora,  14  U.  B. 
1  Wheat.  96, 101  [4:  45,  46],  or.  as  ezpreased 
In  The  St.  Jago  d»  Cuba.  83  U.  S.  9  Wheat 
409.  416  [6:  188,  184],  the  law  maritime.  In 
order  that  the  ship  may  get  on,  "attaches  the 
power  of  pledging  or  subjectlog  the  Tessel  to 
-maierialmen,  to  the  oflSce  of  shipmuter,  and 
considers  the  owner  as  veating  him  with  those 
powers  by  the  mere  act  of  consUtutIng  him 
ulpmaater."  Upon  this  ground,  as  waa  said  in 
The  J.  B.  RumbOt.  148  U.  S.  1, 0  [87: 846, 8461. 
maritime  liens  or  privileges  for  Decessary  ad- 
269]  vancea  *made  or  supplies  furnished  In 
good  faith  to  the  master  in  a  foreign  port  to 
keep  a  Tesael  fit  for  sea '  'are  preferred  to  a  prior 
mortgage,  mr  to  a  forfeiture  to  the  United  Slates 
for  a  preoedent  violation  of  the  navigation 
laws."  Tbe.relatloosof  tliemutertotheTesMl 
and  Its  ownen,  aa  welt  as  to  shippers  of  cargo, 
are  anch  that  bis  power  and  duty  of  determin- 
Ingwhat  part  of  the  common  adventure  shall  be 
sacriflced  for  the  safety  of  the  rest,  and  when 
and  how  the  sacrifice  shall  be  made,  were  beld 
In  BalU  V.  Troop,  167  U.  &  886.  400.  401  [39: 
743,  749],  to  appertain  to  him.  "magiater  navin, 
as  the  person  fntrusted  with  the  command  and 
safety  of  the  common  adventure,  and  of  all 
the  Interests  comprised  therein,  for  tbebenefll 
of  all  concerned,  or  to  someone  who,  by  the 
maritime  law,  acts  under  him  or  succeeids  to 
his  authority." 

In  the  case  of  Patapeeo  It  appeared  that 
the  supplies  were  furnished  to  the  vessel  in 
a  foreign  port.  This  court,  rteogni:dng  the 
case  to  be  an  embarrassing  one  and  not  free 
from  difficulty,  proceeded  on  the  ground  that, 
as  according  to  the  weight  of  the  evidence  Uie 
supplies  were  furnished  on  the  credit  of  the 
■hip,  and  not  on  that  of  the  company  which 
used  H.  and  which  waa  notoriou&iy  Insolvent, 
thtfe  was  a  Hen  on  the  vessel  tbat  should  not 
tM  displaced  except  upon  affirmative  proof 
tbat  the  credit  was  given  to  the  company  to 
the  exclusion  of  the  vessel.  Nothing,  bow- 
ever,  was  said  in  that  case  to  Justify  the  con- 
tention that  a  lien  will  arise  for  necessary  sup- 
idles  furnished  a  vessel,  In  a  foreign  port,  on 
the  order  of  a  charterer,  If  the  libelant  at  the 
time  knew,  or  by  reasonable  diligence  could 
have  ascertained,  that  it  was  being  run  unclcr 
a  chATter  that  obliged  the  charterer  to  provide 
and  pay  for  all  needed  supplies.  That  case 
turned  largely  upon  Its  special  facts,  and  was 
so  presented  to  this  court  as  to  restrict  its  io- 
qafry  to  the  single  point  whether  the  coal  was 
furnished  to  the  Patapsco  on  the  credit  of  the 
vessel  or  of  the  ownera.  In  point  of  fact  the 
Patapsco  was  run  under  a  charter  party  by 
the  Commerctal  Steamboat  Company  a  corpor- 
ation of  Rhode  Island.  But  tbat  corporation 
owned  and  operated  steamers  of  its  own  on  the 
same  line  In  which  the  Patapsco  was  employed ; 
and  thecourt  In  examining  the  case  seemed  to 
270]have 'treated  tbat  company  as  the  owner 
of  all  the  vessels  used  on  its  line.  This  Is  appar- 
ent from  the  oplnlon.wbich  states  tbat  "wheth- 
er the  coal  was  fUroUhed  on  the  credit  of  the 
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vessel  or  of  the  owners  is  the  only  point  of  in- 
quiry in  this  case." 

Nor  is  there  anythlnp  la  The  Ouy  v.  Tall, 
{'•The  Ovy')'J9  t.  8.  9  Wall.  768  [19:  710], 
which  bears  directly  on  the  question  now  pre- 
sented. Hie  opinloo  was  very  brief  and  stated 
nothing  more  than  that  upon  the  facta  estab* 
lished  that  case  was  governed  by  theprin* 
ciptes  announced  In  The  OrapetAot  t.  WaUtr- 
ttein  ("The  Orapeahoe')  decided  at  the  same 
term  (76  U.  8.  9  Wall.  139  [19:  6511).  Ac- 
cording to  the  reporter's  statement  of  the  facta 
ft  was  a  case  of  repairs  ordered  by  one  claim- 
ing to  be  the  proprietor  and  agent  of  the  com- 
pany operating  the  vessel,  and  who  "seemed 
to  have  been  ue  owner.**  It  was  substantially 
the  case  of  necessarv  repairs  made  pursuant  to 
an  agreement  or  unaerstandlng  with  tbe  owner 
that  they  were  mnde  on  the  crMit  pf  the  vessel, 
the  owner  himself  being  known  to  be  Insolvent 
and  unworthy  of  credit. 

In  tbe  present  case,  the  queeUon  of  Ilea  or 
no  lien  on  the  vessel  arises  under  drcum- 
stances  not  disclosed  or  discussed  in  any  of  tbe 
cases  upon  which  libellanta  rely.  Although 
the  libellants  were  not  aware  of  the  existence 
of  the  charter  party  under  which  tbe  Valencia 
was  employed,  It  must  be  assumed  upon  the 
facts  cwtifled  that  by  reasonable  diligence  ther 
could  have  ascertained  that  the  New  York 
Steamship  Company  did  not  own  the  vessel, 
but  used  It  under  a  charter  party  provldiag 
that  the  charterer  should  pay  for  all  needed 
coal.  The  libellants  knew  that  tbe  stesmsblp 
company  bad  an  office  In  the  city  of  New  York. 
They  did  business  with  them  at  tbat  office,  and 
could  easily  have  ascertained  tbe  ownership 
of  the  vessel  and  the  relation  of  the  steamship 
company  to  the  ownen.  They  were  put  upon 
Inquiry,  but  they  chose  to  shut  their  eyes  and 
make  no  inquiry  touching  these  matters  or  In 
reference  to  the  solvency  or  credit  of  tbat  com- 
pany. It  Is  true  tliat  libellants  delivered  the 
coal  in  the  belief  that  tbe  vessel,  whether  a 
foreign  or  a  domestic  <me,  or  by  whcnisoever 
owned,  would  be  responsible  for  tbe  value  of 
such  coal.  But  such  a  belief  is  not  sufficient 
in  itself  to  give  a  maritime  lien.  If  that  belief 
waa  founded  upon  the  supposition  *thH<[27 1 
the  steamsbip  company  owned  tbe  vessel,  no 
lien  would  exist,  t>ecaut«  In  the  absence  of  an 
agreement,  express  or  Implied,  for  a  Hen,  a 
contract  for  supplies  made  directly  with  tbe 
owner  in  person  is  to  be  taken  as  made  "on  his 
ordinary  responsibility,  without  a  view  to  the 
vessel  an  the  fund  from  which  compeosRtloa 
Is  to  he  derived."  The  St.  Jagode  Cuba,  33  U. 
8.  9  Wheat.  409,  416,  417  [6:  133.  124].  And 
if  the  belief  tbat  the  vessel  would  be  respon- 
sible for  the  supplies  was  founded  on  tbe  sup> 
position  tbat  It  was  run  under  a  charter  party, 
then  tbe  libellants  are  to  be  taken  as  having 
furnished  the  coal  at  tbe  request  of  the  owner 
pro  hoe  vice  (Siepheneon  v.  J7u  FYaneit.  21 
Fed.  Rep.  715.  717;  The  Samuel  .Varahall,  54 
Fed.  Rep.  807,899),  without  any  express  agree- 
ment for  a  lien,  and  In  the  abeence  of  any  cir- 
cuihstances  justifying  the  inference  that  the 
supplies  were  furntsbed  with  an  understand- 
ing that  tbe  vessel  itself  would  be  responsible 
for  tbe  debt  incurred.  In  the  present  case, 
we  are  Informed  by  tbe  record  that  there  wu 
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no  ezpreM  sKreemeat  for  &  Ileo,  and  tbat  notb- 
log  occarred  to  wsiraot  the  inference  that 
either  the  master  or  the  charterer  agreed  to 
pledge  the  credit  of  the  TesseL  for  the  coal. 

In  BeineeJu  t.  The  Secret.  8  Fed.  Rep.  665 
(United  States  district  court  for  the  southera 
district  of  New  York),  which  was  a  luU 
uoJntt  a  Teeael  owned  bj  a  foreign  corpora- 
te having  an  office  and  transaciing  buuQeas 
]n  New  Tork.  and  with  good  credit  there,  but 
operated  by  Murray,  Ferris,  &  Co.,  a  New 
York  firm,  under  a  charter  party  requiring  the 
charterers  to  f  urolsh  all  supplies,  Judge  Cboate 
aald:  "They  [tho  libeltaDts]  knew  they  were 
dealing  with  New  Torit  parties  and  not  with 
the  foreign  owner  or  the  master,  who  pre- 
tumably  represents  the  owner;  and  they  were 
pat  upon  Inquiry  as  to  the  interest  and  rela- 
tion of  Murray,  Ferris,  ft  Co.  to  the  Tessel, 
and  are  chargeable  with  the  facts  they  might 
have  ascertained  on  such  inquiry.  They  could 
easily  have  learned  that  Hurray.  Ferris,  &  Co. 
had  no  right  or  power  to  bind  the  owners  or 
the  Tesseffor  the  supplies,  and  that  they  were, 
in  fact,  the  owners,  so  far  as  concerned  parties 
supplying  the  ship."  So,  in  lit*  Norman,  38 
Fed.  Rep.  888,  Judge  McKennaa  said:  "But 
a72]&lurray.  Ferru,  Sn  Co.  [the  "charterers] 
were  residents  of  New  York,  at  which  port 
the  vessel  was  lying  when  the  ooal  was  fur- 
nished, and  thciy  furnished  it  directly,  without 
the  InterrenUon  of  the  official  representaMTes 
of  the  veeseL  They  were  the  owners  of  the 
pro  hoe  vice,  because  they  had  possession  of  the 
Tcsse]  and  she  was  at  their  sole  disposal  until 
the  end  of  the  charter.  These  facts  repel  the 
implication  that  the  coal  was  furnished  upon 
the  credit  of  the  vesael,  but  warrant  the  infer- 
ence tbat  It  was  furnished  upon  the  personal 
credit  of  the  charterers  and  ostensible  owners. 
At  least  they  were  sufficient  to  put  the  llbeltant 
upon  inquiry  as  to  tbe  nctual  relations  of  Mur- 
ray, Ferris,  &  Co.  to  tbe  veesel  and  tbeir  obli- 
gations under  the  charter  party,  and  this  must 
have  resulted  In  the  knowledge  that  the  act  of 
tiie  charterers  could  not,  under  the  circum- 
stances, impose  t  lien  on  the  vessel."  lo  The 
Samvel  Manhatt.  4V  Fed.  Rep.  7M,  7S7,  af- 
firmed in  6  U.  8.  App.  888,  Judge  Severens 
BHld:  "If  the  vessel  is  then  in  the  use,  posses- 
sion, aud  control  of  others  than  the  owner  a 
presumption  arises  that  such  others  are  liable 
to  pay  the  charges  incident  to  the  employment, 
and  If  the  party  furnishing  the  supfuies  knew 
or  should  nave  known  the  facts  in  regard  to 
the  use  and  control  of  the  vessel,  there  is  the 
same  reason  for  the  presumption  against  the 
credit  being  given  to  the  vessel,  when  the  char- 
terer or  other  person  standing  in  a  similar  re- 
lation to  tbe  vessel  resides  at  tbe  port  of  supply, 
•B  In  cases  where  the  owner  operating  the  ves- 
sel on  bis  own  account  resides  at  such  port, 
and  wherethere  is  thesaroe  reason  there  should 
be  the  same  Uw."  See  also  The  SulioU.  28 
Fed.  Rep.  919;  The  Pirate.  83  Fed.  Rep.  486; 
7^  OUhTwmt.  84  Fed.  Rep.  403;  SOL  T.  The 
Oolden  Gate.  I  Newb.  Adm.  808. 

Under  what  circumstances,  If  under  any,  a 
charterer  who  has  control  and  possession  of 
a  vessel  unda  a  charter  party  requiring  him, 
at  his  own  cost,  to  provide  for  necessary  sup- 
plies and  repairs,  may  pledge  the  credit  of  tbe 
vessel,  it  Is  not  necessary  uow  to  detcrmluc. 
7U 
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We  mean  only  to  decide,  at  tills  Ume,  thatoo» 
furniabing  supplies  or  making  repairs  on  tbe 
order  simply  of  a  person  or  corporation  acquir- 
ing the  control  and  possession  of  a  vessel  under 
such  a  charter  party  cannot  'acquire  a  [273 
maritime  lien  if  the  circumstances  attending 
tbe  transaction  put  bim  on  inquiry  as  to  tlto 
existence  and  terms  of  such  ctauter  par^,  but 
he  failed  to  make  Inquiry,  and  choee  to  act  od 
a  mere  belief  that  the  vessel  would  be  liablo 
for  bis  claim. 

For  tbe  reasons  stated  th«  gue^im  1» 
tkbeaurtieanrnMrtHntkentgatiM. 


OELBSTINIB  FUI.  PV-  Brr,, 

9. 

ST.  LOUIS  and  St.  Louis  Beotlonal  Doek 
Company. 

CBee  8.  CL  Beportert  efl.  sn,  IVL) 


Ffiderai  guettion. 

Hie  elalm  of  a  Federal  rlirht  comes  too  late,  so  far 
as  tbe  revisory  power  of  this  court  la  ooooemed. 
wben  set  up  for  tbe  flfst  time  after  Oaaldeolskm 
of  tbe  case  br  tbe  state  supreme  oourt,  and  then 
br  peiltloD  for  rrthnarinf  which  Is  overrnleA 
wltbout  determinattoo  ot  or  alluslOD  to  tka  at 
leced  Federal  Qoestkm. 

[No.  18a] 

Argvtd  JmuMnfM7,  3397.   Dtttded  FkbruMrp 

i,im, 

IN  ERROR  to  tbe  Bupreme  Court  of  tbe 
Slate  of  Missouri  to  review  a  lodgment  of 
tbat  court  affirming  ajudgmeot  of  the  Circuit 
Court  of  the  City  <»  St.  Louto  in  favor  of  the 
defendants,  the  City  of  St.  Louis  «t  at.,  in  a» 
action  brought  by  Celesline  Pim.  plaintiff,  for 
the  recovery  of  certain  real  estate  In  the  dty  of 
St.  Louis.  Diemiteed. 
See  same  ease  below,  133  Mo.  604. 
The  facts  are  slated  in  tbe  opinion. 
Me»tr§.  Leverett  Bell  and  Bmirf  B, 
Davie  for  plaintiff  in  error. 
Jfr.  W.  O.  MarthiM  for  defendanta  In  error. 
Court  decUned  to  bearooumal  tta  defendant* 
In  error. 

Mr.  Justice  H»rl»M  delivered  tha  opinion 

of  the  court: 

This  was  an  action  for  the  recovery  of  cer- 
tain real  estate  In  the  dty  of  St.  Louie,  of  the 
possession  of  which  the  plaintiff  in  error,  who 
was  the  plsiniifl  below,  alleged  that  she  was 
illegally  and  wrongfully  deprived  by  the  de- 
fendanta. The  city  denied  the  plaintiff's 
claim  and  relied  upon  continuous  adverse 
possession  for  ten  yean  prior  to  tha  aoemlng 
of  the  plaintiff's  cause  of  action. 

Votu.~Am  to  jurMlction  in  the  UnUed  StOM 
Supreme  Court  vHitre  Federal  qtuetion  arUee  or 
where  an  drawn  In  Questton  tlatvUe,  treaty,  or  Om- 
stitutfon,  see  notes  to  HarCin  v.  Hunter,  4: 07.  Hat- 
tbews  V.  Zane.  K  fISi.  and  William  v.  Noma,  flE  S7I. 

A»  to  jurimHction  of  Federal  over  rtnte  wwrli; 
neeeenUy  of  Federei  queeUon;  wAot  eotutUi^ee  Ad- 
erai  gueatfon,— see  note  to  HamMIn  v.Westen  I«nd 
Co.  ST:  ML 
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We  held  at  the  preseDt  term,  Id  CMeago  A  N. 
W.  R  Go.  T.  Ohkago,  104  U.  8. 454.  457  [ante, 
2741*511, 018],  as  had  freqaently  before  been 
ad]  udged,  that  this  court  could  not  review  the 
final  judgment  of  the  highest  court  of  the 
■tate,  alleged  to  have  denied  a  right  protected 
by  the  OoDStltntlon  of  the  United  States,  un- 
less such  right  was  specially  set  up  or  claimed 
In  the  state  court  by  the  par^  against  whom 
the  lodgment  was  nodAied.  tf.  B.  Bev. 
But  %  m 

It  Is  contended  on  this  writ  of  error  that  the 
Judgment  below  deprived  the  pbdotiff  In 
error  of  her  property  without  due  process  of 
law,  and  that  this  result  was  accomplished  by 
applying  to  the  case  a  certain  statute  of  limi- 
tations of  Missouri  as  construed  and  enforced 
1^  the  highest  court  of  that  state. 

Upon  Inspecting  the  record  we  find  that  no 
Fedenl  right  was  set  up  or  clidmed,  in  any 
fwm,  Dntif  after  the  final  decision  of  the  case 

the  snpreme  court  of  Missouri,  and  then  by 
apetlUon  for  rehearing.  That  petition  was 
overn^  by  that  court  wlttiout  any  deter- 
mination of  the  alleged  Federal  ouestloD,  in- 
deed without  any  allusion  to  it.  Tbo  claim  of 
a  Fedend  right  came  too  late,  w>  far  aa  the 
revisory  power  of  this  court  Is  concerned. 
LoOer  t.  &hroeder,  149  D.  8.  580,  585  [87 :  856, 
8801;  Aywanfv.  Dmnjf.  158  U.  B.  180,  188 
[8B:941,  mi 

It  ia  contended  that  the  cases  of  Huntington 
▼.  AUrm,  148  C.  S.  667  [86: 11281;  JfureAanf 

Annnrfninta  B.  Co.  153  U.  8. 880  [88: 7511; 
and  aeott  r.  McNmI,  164  U.  B.  84  [88:  896]; 
tecognlzed  some  exceptioos  to  this  general 
nile.  But  an  examination  of  the  first  and  lait 
named  of  those  cases,  as  reported,  will  show 
that  a  Federal  right  was  specially  claimed  in 
and  was  passed  upon  by  the  state  court  In 
JforcAonl  v.  Pennsylvania  B.  Oo.  It  doea  not 
dl^nctly  appear  from  the  opinion  of  the 
court  that  tfie  Federal  right  alleged  to  have 
been  riolated  was  specially  claimed  In  tbe 
■tate  court  But  the  record  of  that  case  shows 
not  only  that  such  was  the  fact,  but  that  the 
Jurisdiction  of  tbia  oourt  In  UaX  case  was  be- 
yond question. 

The  writ  of  error  mnit  be  dlflmlssed  for 
want  of  jurisdiction. 

Dimimd. 
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BARRT  BALDWIN. 
0sa  a  a  Beporiert  ed.  HMNM.) 

JPower  tifjuttica  of  the  peace  to  arreit  ieierting 
teamen— IS th  Amendment — contract*  of  tea- 


8.  Tbe  proviston  ajralnsc  lovoluntary  servitude  ia 
tbe  l3tb  AmeDdment  was  not  Intended  to  apply 
to  the  contracts  of  senmon. 

[No.  884.] 

Argued  JSmmAsr  IS,  J896.  IMdei  Janumnf 

APPEAL  from  a  judgment  of  the  District 
Court  of  the  United  Slates  for  the  North- 
em  District  of  California  disoiiBsing  a  writ  of 
habeas  corpus  issued  upon  the  petition  of  Rob- 
ert Rotaertaoo  slol.  Aprmed. 


L  na  power  Of  JosUosa  of  the  peace  to  araeet'de- 
■ertlof  ssamen  and  to  deliver  tbem  on  board 
tlieir  vessel  to  not  within  tbe  deflnltioo  of  ■'Jiidl- 
oUI  power"  as  deflned  by  the  Constitution  of  tbe 
Oalted  States,  and  It  may  lawfully  be  oonterred 
iff  OoogieM  uptm  state  offloers. 

ft  Oompulsorr  servloe  of  deserting  seam  an  to  fal- 
fllment  of  Utoir  ood tracts  to  not  to  violatloD  of 
tbe  18th  Amendment  of  tbe  Vederal  Constitution 
which  prohlUlB  Involuntary  serrltudek 

m  U.S. 


Statement  by  Mr.  Justice  Broi 
This  was  an  appeal  from  a  judj^ment  of  tbe 
district  court  for  tbe  northern  district  of  Cal- 
ifornia, rendered  August  S,  1885,  dlsmlsstne  a 
writ  of  habeas  corpus  lasueid  upon  the  peiitioa 
of  Robert  Robertson.  P.  H.  Olaeo,  John  Brad- 
ley, and  Morris  Hanson. 

The  petition  set  forth,  in  substance,  that  the 
petitioners  were  untawfuUy  restrained  of  their 
liberty  by  Barry  Baldwin,  marshal  for  tbe 
norihem  district  of  California,  in  the  county 
jail  of  Alameda  county,  by  virtue  of  an  order 
of  commitment  made  by  a  United  States  eom- 
missioner,  committing  them  for  trial  upon  a 
charge  of  disobedience  of  the  lawful  orders  of 
the  master  of  the  American  barkeotine  ArA^o; 
thatsuchcommitment*wasmadewilhoutr276 
reasonable  orprobable  cause,  in  this:  Tiiat  at 
the  time  of  the  commission  of  the  alleged  of- 
fense, petitioners  were  held  on  board  the  Arago 
against  their  will  and  by  force,  having  been 
theretofore  placed  on  board  said  vessel  by  tbe 
marshal  for  the  district  of  Oregon,  under  the 
provisions  of  U.  8.  Rev.  Stat  §4:p96,  subd.  1, 
and  gg  4598  and  4989.  the  master  claimlog 
the  right  to  bold  petitioners  by  virtue  of  these 
acta;  that  6§ 4598  and  4599 are  unconstitutional 
and  in  violation  of  g  1  of  art.  8,  and  of  the  5tU 
Amendment  to  the  Constitution;  that  ft  4598 
was  also  repealed  by  Congress  on  June  7, 1873 
(17  Stat,  at  L.  263),  and  that  tbe  Ist  subdivision 
of  §  4596  is  in  violation  of  the  18th  Amend- 
ment, in  thatit  compels  Involuntary  servitude. 

Tlie  record  was  somewhat  meagre,  but  it 
sufficiently  appeared  that  the  peUtloners  bad 
shipped  on  board  the  Ar^o  at  Ban  Francisco 
for  a  voyage  to  Knam>ton  in  the  state  of  Wash' 
Ington;  thence  to  Valparaiso;  and  thence  to 
such  other  foreign  ports  as  the  master  might 
direct,  and  return  to  a  port  of  dlscharse  In  tbe 
United  States;  that  they  had  each  signed 
shipping  articles  to  perform  the  dutiesof  sea- 
men  during  tbe  course  of  the  voyage;  but,  t)e- 
comlng  dlssativfied  with  their  employment, 
they  left  tbe  vessel  at  Astoria,  In  the  state  of 
Oregon,  and  were  sabsequently  arrested  under 
the  provisions  of  U.  S.  Rev.  Stat,  gf^  4596  to 
4699,  taken  before  a  justice  of  the  peace,  and 
by  bim  committed  to  jail  until  the  Arago  was 
ready  for  sea  (some  sixteen  days),  when  they 
were  uken  from  the  jail  by  the  marshal  and 
placed  on  board  tbe  Arago  against  tl^r  wUI; 
that  they  refused  to"  turn  to"  In  obedience 
to  tbe  orders  of  the  master;  were  arrested  at 
San  Francisco,  charged  with  refusing  to  work 
in  violation  of  U.  8.  Rev.  Stat  g  4606;  were 
subsequently  examined  before  a  commissioner 
of  the  circuit  court  and  by  him  held  to  an- 
swer such  charge  before  the  district  court  for 
the  northern  district  of  California 
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Shortly  ibereafier  they  sued  out  this  writ  of 
habeas  corpus,  which,  upon  a  heariog  Iwfore 
the  district  court,  waa  dismLHed,  aud  an  order 
made  remanding  the  prlaonen  to  the  custody 
of  ihe  marshal. 

277]  *Wberenp(n  pettiionera  appealed  to 
this  court. 

Meatn.  Jaekson  H.  Ralaton*  Jame$  O. 
Maguire,  and  H.  W.  Button  for  appellanta. 

Mt.  HolmM  CoB»d»  Bcdicllor  General, 
for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Upon  what  grouodthecourtbelow  dismissed 
the  writ,  and  remanded  the  petitioners,  does 
not  appear,  but  the  record  raises  two  questions 
of  eame  Importance.  First,  as  to  the  consti- 
tuMouaUty  of  U.  8.  Rev.  Stat.  4(88.  and 
459U,  in  so  far  as  they  confer  jurlsdiclioo  upon 
justices  of  the  peace  to  apprehend  deserting 
seameo,  and  return  them  to  their  vessel;  sec- 
ond, as  to  the  conflict  of  the  same  sections 
and  also  %  4096  with  the  18th  Amendmeot  to 
the  CoDsiitutloD.  abolishing  slavery  and  invol- 
untary eerfitude. 

Section  4598,  which  was  taken  from  g  7  of 
the  act  of  July  20.  1790,  reads  as  follows: 

"Sec.  4S98.  If  any  seamen  who  shtill  have 
signed  a  contract  to  perform  a  voyage  shall  at 
any  port  or  place  desert,  or  shall  absent  him- 
sen  from,  such  vessel  without  leave  of  the  mas- 
ter, or  officer  commanding  in  the  absence  of 
the  master.  It  shall  be  lawful  for  any  justice  of 
the  peace  within  the  United  Slates,  upon  the 
complaint  of  the  master,  to  issue  his  warrant 
to  apprehend  such  deserter,  and  bring  him  be- 
fore such  justice;  and  if  it  then  appears  that 
he  has  signed  a  contract  within  the  inient  and 
meaning  of  this  title,  and  that  the  voyage 
agreed  for  Is  not  finished  or  altered,  or  the 
contract  otherwise  dissolved,  and  that  such 
Beiimaa  had  deserted  the  vessel,  or  absented 
himself  without  leave,  the  justice  shall  commit 
him  to  the  house  of  correction  or  common 
jail  of  the  city,  town,  or  place,  to  remain  there 
until  the  vessel  shall  be  ready  to  proceed  on 
her  voyage,  or  till  the  master  shall  require  his 
discharge,  and  then  to  be  delivered  to  the  mas- 
ter, he  paying  all  the  cost  of  such  conmilt- 
ment,  and  deductlngthe  same  out  of  the  wages 
due  to  such  seaman." 

2781  *Seclion  4599,  which  waa  taken  from  § 
fid  of  the  shipping  commissioners'  act  of  June  7, 
1873,  authorises  the  apprehension  of  deserting 
seamen,  with  or  without  the  assistance  of  the 
local  public  officers  or  constables,  and  without 
a  warrant,  and  their  conveyance  before  any 
court  of  Justice  or  magistrate;  of  the  state  to  tie 
dealt  with  according  to  law. 

Section  4598.  which  Is  also  taken  from  the 
sameact,im>videapunl8hmentby  Imprisonment 
tm  desertion,  refusal  to  join  the  Teasel,  or  ab- 
sence without  leave. 

1.  The  first  proposition,  that  Congress  has 
no  ftutburity  under  the  Constitution  to  vest  ju- 
diclftl  power  In  tbecourts  or  judicial  officers  of 
the  several  states,  originated  in  an  otiservatlon 
of  Mr.  Justice  Story  in  Martin  t.  Banter,  14 
V.  8.1  Wheat.  804,  880  [4:97.  103],  to  the 
effect  that  "Congress  cannot  vest  any  portion 
•>f  the  Judicial  power  of  the  United  SUUei,  ex* 
710 


cept  In  courts  ordidned  and  established  hy 
itself."  This  waa  repeated  In  £bu«ftmT.Jf(wn^ 
18  U.  8.  6  Wheat.  1,  37  [6:  19,  25],  and  the 
same  general  doctrine  has  received  the  ap* 
proval  of  the  courts  of  several  of  the  state*. 
United  Btatet  v.  Lathrop.  17  Johns.  4;  Siy  v. 
Peek,  7  Conn.  239;  IfnUed  Statea  v.  Oampbett 
(Ohio  Com.  Pleas).  6  Ball's  L.  J.  118.  Theas 
were  all  actions  for  penalties,  howerer,  wher^ 
in  the  courts  held  to  the  familiar  doctrine 
that  the  courts  of  one  sovereignty  will  not  en- 
force the  penal  laws  of  another.  Huntington 
T.  AttriU,  146  U.  S.  657,  672  [86: 1128.  1129]. 
In  Com.  V.  Feely,  1  Ya.  Gas  821,  It  was  held  bjr 
the  general  court  of  Virginia  in  181S  that  the 
state  courts  could  not  take  jurisdiction  of  an 
indictment  for  a  crime  committed  against  an 
act  of  Congress. 

In  Ex  parte  Knmolea.  5  Cal  800,  it  was  also 
held  that  Coogre-s  had  no  power  to  confer  ju- 
risdiction upon  tbecourts  of  a  slate  to  naturahxe 
aliens,  although,  if  such  power  be  recognized 
by  the  legislature  of  a  state.  It  may  be  exer- 
cued  by  the  courts  of  anoh  state  of  competent 
jurisdiction. 

In  State  r.  Butter,  12  NUes'  Reg.  115,  881, 
it  was  hftid  in  1817  by  Judges  Blmd  and  Han* 
son  of  Maryland  that  Congress  had  no  power 
to  authorize  justices  of  the  peace  to  IsSue  war- 
rants for  the  apprehension  of  offenders  u^lntt 
the  lawsof  *the  United  Slates.  A directlyr279 
contrary  view,  however,  was  taken  by  Judge 
Cheves  of  South  Carolina  in  Be  parte  Bhede$, 
12Ni)es'Reg.  264. 

The  general  principle  announced  by  these 
cases  is  derived  from  the  8d  article  of  the  Con- 
stitution, the  1st  section  of  which  declares 
that  "the  judicial  power  of  the  United  States 
shall  be  vested  In  one  safMreme  court,  and  la 
such  inferior  courts  aa  the  Congress  may  from 
time  to  time  ordido  and  establish."  the  judgea 
of  which  courts  "shall  hold  their  offices  dur- 
ing good  behavior,"  etc.;  and  by  the  9d  sec- 
tion, "the  judicial  power  shall  extend  to  all 
cases,  in  law  and  equity,  arising  under  this 
Constitution,  the  htws  of  the  United  States, 
and  treaties  made,  or  which  ahall  be  made 
under  their  authority;  to  all  cases  affeetlnf 
ambassadors,  other  public  ministers,  and  con- 
suls; to  all  cases  of  admiralty  and  marlUme 

turisdiction:  to  controversies  to  which  the 
Tnited  States  shall  be  a  party;  to  controversiea 
between  two  or  more  states;  between  a  state 
and  dUzens  of  another  state;  between  cltlzena 
of  different  states;  between  citizens  of  the 
same  state  claiming  lands  under  granta  of  dlf  • 
ferent  states,  and  l)etw«en  astate  ortheclUzens 
thereof  and  foreign  states,  citizens,  or  sub* 
jects." 

The  better  opinion  Is  that  the  2d  section  was 
Intended  as  a  constitutional  deBnition  of  the 
judicial  power  (Chitheim  v.  Qeorgia,  2  U.  8.  S 
ball,  m  475  [1: 440,  464]),  which  the  Cooati- 
tutlon  iotendeu  to  confine  to  courts  created  by 
Congress;  In  other  words,  that  such  power  ex- 
tends only  to  the  trial  and  determination  of 
*  'cases"  in  courts  of  record,  and  that  Congress 
Is  stilt  at  liberty  to  authorize  the  judicial  of- 
floera  of  the  several  states  to  exercise  such 
power  as  ia  ordinarily  given  to  officers  of 
courts  not  of  record ;  such,  for  instance,  aa  th« 
power  to  take  affidavits,  to  arreat  and  oom* 
mlt  for  trial  offenders  against  the  laws  of  the 
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TlDited  8tate^  to  nataraltze  aliens,  and  to  per- 
form such  other  duties  as  maj  be  regarded  as 
iDcideotal  to  the  Judicial  power  rather  than  a 
part  of  the  judicial  power  Itself.  This  was 
the  view  Uken  by  the  supreme  court  of 
Alabuu  in  So  porta  OM.  M  Ala.  IM, 
wherein  the  aathorlty  of  justices  of  the  peace 
and  other  tnch  offloera  to  arrest  and  commit 
for  a  violation  of  the  criminal  law  of  the  TTalled 
280]  Sutes  'was  held  to  be  do  part  of  the  ju- 
dicial power  within  the  8d  article  of  the 
Constitution.  And  In  the  case  of  t. 
Pennn/lwinia,  41  U.  &  16  Pet.  689  [10: 1060], 
It  was  said  that,  m  to  the  authority  con- 
ferred oa  state  mulstntes  to  arrest  fugitive 
itoTea  and  deliver  them  to  thdr  owners,  under 
the  act  of  February  12, 1798,  while  adlfFereoce 
of  opinion  existed,  and  might  still  exist  upon 
this  point  Id  different  states,  whether  state 
maglatratea  were  bound  to  act  nnder  It,  no 
•doubt  was  entertained  by  this  court  that  state 
mulstrates  might,  if  they  ohoee,  exercise  the 
auuority.  ualess  prohibited  by  Btate  le^sla- 
tlon.  See  also  Mwrr*  t.  ItUum,  65  U.  B.  14 
How.  18  [14:  806]:  Bt  Kaint,  00  17.  a  14 
Bow.  108114:  845]. 

We  tfaink  the  power  of  justices  of  the  peace 
to  arrest  deaertlne  seamen  and  delWer  them  on 
board  their  vesseTs  is  not  within  the  deflnltion 
of  the  "judicial  power"  as  defined  by  the  Con- 
stitution, and  m^  be  lawfully  conferred  upon 
•tate  officers.  Tliat  the  authority  is  a  most 
convenient  one  to  intrust  to  such  officers  can- 
not be  denied,  as  seamen  frequently  leave 
their  vessels  In  small  placps,  where  there  are  no 
Federal  judicial  officers,  and  where  a  justice 
of  the  peace  may  usually  be  found,  with  au- 
thoritT  to  issue  warrants  under  the  state  laws. 

8.  The  question  whether  8§  4596  and  4599 
conflict  with  the  l8th  Amenument,  forbidding 
slavery  and  Involuntary  servitude,  depends 
upon  the  construction  to  be  given  to  the  term 
"  involuntary  servitude."  Does  the  epithet 
"involuntary"  attach  to  the  word  "servitude" 
Gontinnouily,  and  make  illegal  any  service 
which  becomes  involuntary  at  any  time  dur- 
ing its  existence;  or  does  it  attach  only  at  the 
inception  of  the  servitude,  and  characterize  It 
as  unlawful  because  unlawfully  entered  into? 
If  the  former  be  the  true  construction,  then  no 
one,  not  even  a  soldier,  sailor,  or  apprentice, 
can  surrender  his  liberty,  even  for  a  day;  and 
the  soldier  may  desert  bis  regiment  upon  the 
eve  of  battle,  or  the  sailor  abandon  his  ship  at 
any  Intermediate  port  or  landing,  or  even  in 
a  storm  at  sea,  provided  only  be  can  find 
means  of  escaping  to  another  vessel.  If  ihe 
latter,  then  an  individual  may,  for  a  valuable 
conslrleraiion,  contract  for  the  surrender  of  his 
personal  liberty  for  a  definite  time  and  for  a 
recogniBed  purpose,  and  subordinate  his  going 
881]iind  comingto  thewllluf*another  during 
the  continuance  of  the  contract, — not  that  all 
tuch  contracts  would  be  lawful,  but  that  a  ser- 
vitude which  was  knowingly  and  willingly  en- 
tered Into  could  not  be  termed  Involuntary. 
Thus,  If  one  should  agree,  for  a  yearly  wage, 
to  Hrve*another  in  a  particular  capacity  dur- 
ing his  life,  and  nevM  to  leave  his  estate  with- 
out his  consent,  the  contract  might  not  be  en- 
forceable for  the  wast  of  a  legal  remedy,  or 
mlRht  be  Told  upon  the  grounds  of  public 
policy,  but  the  servitude  could  not  be  propaly 
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termed  involuntiry.  Such  agreements  tor  a 
limited  persuniil  m-rvilude  at  one  time  were 
very  common  In  England,  and  by  statute  of 
June  17, 1823  (4  Geo.  IV..  chap.  34,  §  8),  it  was 
enacted  that  if  any  servant  in  husbandry  or 
any  artificer,  calico  printer,  handscraftsman, 
miner,  collier,  keelman,  pitman,  glassman, 
potter,  laborer,  or  other  person,  should  con- 
tract to  serve  another  for  a  definite  time,  and 
should  desert  such  service  during  the  term  of 
the  contract,  be  was  made  liable  to  a  criminal 
punishment.  The  breach  of  a  contract  for 
personal  service  has  not,  however,  been  recog- 
nized In  this  country  as  involving  a  liability 
to  criminal  punishment,  except  In  the  case*  m 
soldiers,  sailors,  and  possibly  lome  othen,  nor 
would  public  opinion  tolerate  a  statute  to  that 
effect.  , 

But  we  are  also  of  opinion  that,  even  If  the 
contractof  a  seaman  could beconsldered  within 
the  letter  of  the  18th  Amendment,  It  Is  not, 
within  ita  apiiit,  a  case  of  Involunta^  servi- 
tude. The  hiw  Is  perfectly  well  settled  that 
the  first  ten  Amendments  to  the  Constitution, 
commonly  known  as  the  Bill  of  Bights,  were 
not  Intended  to  lay  down  any  novel  principles 
of  government,  but  simply  to  embody  certain 
guaranties  and  immunities  which  we  had  in- 
herited from  our  English  ancestors,  and  which 
had  from  lime  Immemorial  been  subject  to 
cwlidn  well-recognlzed  exceptions  arlsingfrom 
the  necessities  of  the  case.  In  Incorporating 
these  principles  into  the  fundamental  law 
there  was  no  intention  of  disregarding  the  ex- 
ceptions, which  continued  to  tw  recognised  as 
if  they  had  been  formally  expressed.  Thus, 
the  freedom  of  speech  and  of  the  press  (art.  1) 
does  not  permit  the  publication  of  libels,  btaa- 
pbemous  or  indecent  articles,  or  other  publica- 
tions injurious  to  public  morals  or  private  repu- 
tation; therigbt  of  thepeople*tokeepand[282 
bear  arms  (art  2)  is  not  infringed  bv  lawti  pro- 
hibiting the  carrying  of  concealed  weapons; 
the  provision  that  no  person  shall  be  twice  put 
in  jeopardy  (art.  5}  does  not  prevent  a  second 
trial.  If  upon  the  first  trial  the  Jury  failed  to 
agree,  or  if  the  verdict  was  set  aside  upon  the 
defendant's  motion  {United  State*  v.  Sail,  168 
U.  B.  663.  673  [41:800,  808j);  nor  does  Uie 
provision  of  the  same  article  that  no  one  shall 
be  a  witness  against  himself  impair  bis  obli- 
gation to  testi^,  if  a  prosecution  against  him 
be  barred  by  the  lapse  of  time,  a  pardon,  or  by 
statutory  enactment  Brown  v.  Walker,  161 
U.  B.  019  [49:619J,  and  cases  cited.  Nor  does 
the  provision  that  an  accused  person  shall 
be  confronted  with  the  witnesses  against  him 
prevent  the  admission  of  dying  declarations, 
or  the  deposition  of  wltneMea  wlio  have  died 
since  the  former  trial. 

The  prohibition  of  daTery  in  the  18th  Amend- 
ment Is  well  known  to  have  been  adopted  with 
reference  to  a  state  of  affairs  which  had  existed 
in  certain  states  of  the  Uulon  since  the  f  ou  nda- 
tion  of  the  government,  while  the  addition  of 
the  words  "involuntary  servitude"  were  said 
in  Butdien^  Beruv.  Auo.  v.  Orexeni  Ci^  L.  8. 
L.dbB.H.  Co.  ('  'Slaughter-MtUM  Gates")  88  U. 
a  16  Wall.  86  [21 :  894],  to  have  been  intended 
to  cover  the  system  of  Mexican  peonage  and  the 
Chinese  coolie  trade,  the  practical  operation 
of  which  might  have  been  «  revival  of  the 
institution  of  slaTery  under  a  dlflereot  and 
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less  offeotivo  name.  It  U  clear,  however,  that 
the  amendment  was  not  Intended  t»  Introduce 
any  novel  doctrine  with  respect  to  certain 
descriptioDs  of  Hrrice  which  have  alwaya  been 
treated  aa  ezceptions,-~«uch  as  mllltuy  and 
naval  enlistments. — or  to  dlttorb  the  right  of 
parents  and  guardians  to  the  custody  of  their 
minor  cblldrctt  or  wards.  The  amendment, 
however,  makes  no  distinction  between  a  pub- 
lic and  a  private  service.  To  say  that  penoos 
oDgaged  Uk  a  pubHo  aarvice  are  not  wftbia  the 
amendment  n  to  admit  that  than  are  ezcep- 
tloDH  to  Its  general  language,  and  the  further 

auesUoD  is  at  once  preeentm],  Where  shall  the 
ne  be  drawn?  We  know  of  no  better  answer 
to  make  than  to  say  that  services  which  have 
from  time  immem<Hla1  been  treated  aa  ezoep- 
tlonal  ihall  not  be  regarded  •§  wlthlii  111  par- 
Tiew. 

From  the  earliest  histwlcal  period  the  con 
883]  tract  of  the  sailor  *bas  been  treated  as  an 
exceptional  one  and  involving,  to  a  certain 
extent,  the  surrender  of  his  personal  liberty 
during  the  life  of  the  contract.  Indeed,  the 
business  of  navigation  could  scarcely  be  car- 
ried on  without  some  guaranty,  beyond  the 
ordinary  civil  remedies  upon  contract,  that 
the  tailor  will  not  desert  the  ship  at  a  critical 
moment,  or  leave  her  at  some  place  where 
■eamen  are  impossible  to  be  obtained— as  Mol- 
loy  forcibly  expresses  it,  "to  rot  In  her  neg- 
lected brine."  Such  desertion  might  involve 
a  long  delay  of  the  vessel  while  the  master  la 
aeeking  another  etew,  ma  abandonment  of  the 
voyage,  and,  In  some  eases,  the  aafely  of 
the  ship  liself.  Hence,  the  laws  of  nearly  all 
maritime  nations  have  made  provlrion  for 
securing  the  personal  attendance  of  the  crew 
on  board,  and  for  their  criminal  punishment 
for  desertion,  or  absence  without  leave  during 
ihn  life  of  the  shipping  articles. 

Even  by  the  mariiune  law  of  the  ancient 
Rfaodians,  which  is  supposed  to  antedate  the 
birth  of  Christ  by  about  900  years,  according 
to  Pardessus  (1  Lois  Maritime,  260),  if  the 
mnster  or  the  sailors  abuented  themselveB  by 
nigbt,  and  the  vessel  were  lost  or  damaged, 
ihey  were  bound  to  respond  In  the  amount  of 
tbe  loss. 

In  the  compilation  of  maritime  laws,  known 
aa  the  Consulate  of  tbe  Sea,  It  was  ajso  pro- 
vided that  a  sailor  should  not  go  ashore  with- 
out permission,  upon  the  penaUy  of  being 
obliged  to  pay  any  damage  occusioDed  by  his 
absence,  and,  in  default  of  his  betae  able  to 
respond,  of  iM-iog  thrust  In  prison  until  he  had 
paid  all  auch  damage.  Chaps.  181.  184;  8 
Pardessus,  146-14a 

A  tike  provision  is  found  In  tbe  Rules  of 
OlerOD.  promulgated  in  the  reign  of  Henry 
III.,  by  which  (art.  S)  the  seamen  were  for- 
bidden to  leave  the  ship  witliout  the  master's 
consent.  "If  Ihey  do  and  by  that  means  she 
happens  to  be  loet  or  damnlQed,  they  shall  be 
answerable  for  tbe  damage."  1  Pet.  Adm.  xL 
A  similar  prohibition  is  found  in  art.  17 of  the 
laws  of  Wisbuy.   1  Pet.  Adm.  Izxiit 

The  laws  of  tbe  towns  Iwlonging  to  the 
H&useatic  LeaRuo,  first  enacted  and  promul- 

Sated  in  1597,  werestillmore  expllcitandeevere. 
lO  fieaman  might  go  ashore  without  tbe  con- 
2841sent  'of  the  master  or  other  officer,  and, 
ir  be  remained  longer  than  the  time  allowed, 
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was  condemned  to  pay  a  fine  or  luffer  aa 
imprisonment  (arts.  23,  28);  and  by  art.  40.  if 
a  seaman  went  ashore  without  leave,  and  the 
ship  happened  to  receive  any  damage  **ha 
shall  be  kept  In  prison  upon  bread  and  water 
for  one  year,"  and  If  any  seaman  died  or 
perished  for  the  want  of  the  asristanoe  of  the 
absent  seaman,  the  latter  was  subject  to  cor- 
poral punishment;  and,  by  art.  48,  "If  aa 
officer  or  seaman  quits  a  ship  and  conceals 
himself.  If  afterwards  he  le  apprehended,  he 
shall  be  delivered  up  to  Justice  to  be  punished; 
he  shall  he  stigmatized  in  the  face  with  the 
first  letter  of  the  name  of  the  to^n  to  whieh 
he  bel<Higa."   1  Pet,  Adm.  d.  cr.  cvt   

By  the  marine  ordinance  of  Louis  ilV.. 
which  was  In  existence  at  the  Ume  the  Oonstl- 
tntion  was  adopted  (title  ait.  9.  "If  a 
seaman  leaves  a  master  withoat  a  discharge  in 
writing  before  the  voyage  Is  begun,  he  may  he 
taken  up  and  Imprisoned  wherever  he  eao  be. 
found,  and  compelled  to  restore  what  he  has 
received,  and  serve  out  the  time  tor  which 
he  had  engaged  hlmaelf  for  nothing;  and  If  he 
leaves  the  snip  after  the  voyage  is  b^un. 
he  may  be  punished  eorponOIy."  An.  flk 
"After  the  ship  is  laded,  the  seamen  shall  not 
go  ashore  wtthoot  leave  from  the  master,  under 
pain  of  S  llvres  for  the  first  fault;  and  may  be 
punished  corporally  if  they  comoilt  a  second. " 

The  present  commercial  code  of  Fmooe, 
however,  makes  no  express  provision  upon  the 
subject;  but  by  the  general  mercantile  law  of 
Germany,  art.  683.  "the  master  can  cause  any 
seaman,  who,  after  having  been  engaged.  Def- 
lects to  enter  upon  or  conUnue  to  do  hu  duties 
to  be  forcibly  compelled  to  perform  the  mam. 

By  the  Dutch  Code,  art.  402,  "the  master  or 
his  representative  can  call  In  the  public  force 
against  those  who  refuse  to  come  on  board, 
who  absent  tiiemselvea  from  the  dilp  withoat 
leave,  and  refuse  to  perform  to  the  ud  of  tha 
service  for  which  th^  were  engaged." 

Nearly  all  of  the  ancient  commercial  oodes 
either  make  provision  for  payment  of  dBrouea 
by  seamen  who  absent  'themselves  from[28S 
their  ships  without  leave,  or  for  their  imprie- 
onment,  or  forcible  conveyance  on  bovdL 
Some  of  the  modem  commercial  codes  of 
Europe  and  South  America  make  similar  pro- 
Tlslons.  Argentine  Code,  arL  1154.  Otheia, 
including  the  French  and  Spanish  codes,  are 
silent  upon  the  subject 

Turning  now  to  the  country  from  which  we 
have  Inherited  most  immediately  our  maritime 
laws  and  customs,  we  find  that  Malynes.  the 
earilest  Enclisb  writer  upon  the  law  merchaat, 
who  wrote  In  1632,  says  in  hta  lev  Jfifreatoriin 
(vol.  1,  chap.  28)  that  "mariners  In  a  strange 
port  anould  not  leave'  the  ship  without  tbe 
master's  license,  or  fastening  her  with  four 
ropes,  or  else  the  loss  falls  upon  them.  .  .  . 
In  a  strange  country,  tbe  one  half  of  the  com- 
pany, at  least,  ought  to  remain  on  shipboard, 
and  the  rest  who  go  on  land  ahouid  keep 
sobriety  and  abstain  from  suspected  places,  or 
else  should  be  punished  in  body  and  puree; 
like  as  he  who  absents  himself  from  .the  ship 
Is  ready  to  sail.  Tea,  it  he  give  out  himself 
worthier  than  he  Is  In  his  calling,  he  shall  loee 
his  hire;  half  to  the  admiral,  and  tbe  other 
half  to  Uie  master."  Holloy,  one  of  the  most 
satisfaelfny  of  early  Bngllsh  writers  upon  tbe 
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•ubject,  states  that  If  Mamen  depart  from  s 
ship  without  leaTe  or  tlceose  of  the  master, 
ann  any  disaster  bappens,  the;  must  aoswer, 
quoting  nrtlcle  6  of  Uie  Rules  of  Oleron  In  sup- 
port of  his  proposition. 

There  appeus  to  hare  been  no  l^ilatlon 
directly  upon  the  subjtict  until  1729,  when  the 
act  of  a  Geo.  n.  chsp.  86,  was  enacted  "for 
the  better  regulation  and  gorernment  of  sea- 
men Id  the  merchants'  serrice."  This  act  not 
only  provided  for  the  forfeiture  of  wages  in 
case  of  desertion,  but  for  the  apprehension  of 
seamen  deserting  or  absenting  themselTes, 
upon  warrants  to  oe  Issued  by  juatlces  of  the 
peace,  and,  in  case  of  their  refusal  to  proceed 
apon  the  it^ftfSfi*  committal  to  the 

house  of  eonocdon  ax  hard  labor.  Indeed, 
this  seems  to  have  furnished  a  model  upon 
which  the  act  of  Oongreos  of  July  SO,  1790  (1 
Stat  at  L.  181),  for  the  goTernment  and  regu- 
latlon  of  seamen  in  the  merchants*  service, 
was  constructed.  The  provisions  of  this  act 
2861were  inbatantially  repeated  b^  the*act  of 
1791  Al  Geo.  IIL  chap.  89),  and  were  sabse- 
quentlyadded  to  and  amended  by  acts  of  6  A  6 
Wm.  f7.  cbap.  19,  and  7  &  8  Vict.  chap.  113. 

The  modem  law  of  England  Is  full  and  ex- 
pUdt  npon  the  duties  and  respocslbilitfes  of 
seamen.  By  the  merohaots'  Rblpping  act  of 
18S4  (17  A  18  Viet.  chap.  104).  g  348.  a  sea- 
man guilty  of  deserUon  might  be  summarily 
punished  hy  imprisonmeDt,  by  forfeiture  of 
Lis  clothes  and  effects  and  all  or  any  part  of 
his  wages.  Blmilar  punishment  was  meted 
out  to  film  for  neglecting  or  refusing  to  Join 
his  ship  or  to  proceed  to  sea.  or  for  absence 
without  leave  atany  time.  By  g  24d,  "when- 
ever, at  the  commeocement  or  during  the  pro- 
cess of  any  voyage,  any  seaman  or  apprentice 
neglects  or  refuses  to  join  or  deserts  from  or 
refuses  to  proceed  tosea  in  any  ablp  In  which 
he  Is  duly  engaged  to  serve,"  the  master  was 
authorized  to  call  upon  the  police  officers  or 
constables  to  apprebeod  him  without  warrant 
and  take  bim  before  a  magistrate  who,  by  art 
S47,  was  authorized  to  order  him  to  be  con- 
veyed on  board  for  the  purpose  of  proceeding 
on  the  voyage. 

The  provTsion  for  tmprlsooment  for  deser- 
tion seems  to  have  been  repeated  by  the  mer- 
chants' seamen  (payment  of  wages  and  rating) 
act  of  1880;  but  the  10th  secilon  of  that  act  re- 
tiioed  the  provMon  authorizing  the  master  to 
call  upon  ue  police  officers  or  constables  to 
convey  deserting  seamen  on  board  their  ves- 
sels. 

This  act,  however,  appears  to  have  been 
found  too  lenient,  Bloce  In  1894  the  whole 
subject  was  reconsidered  and  covered  Id  the 
new  merchants'  shipping  act  (S7  &  58  Yict. 
chap.  60),  of  748  sections.  §  321  of  which  pro- 
vides not  only  for  the  forfeiture  of  wages  In 
case  of  desertion,  but  for  Imprisonment  with 
or  without  bard  tabor,  except  in  cases  arising 
in  the  United  Kingdom.  'The  provision  for 
the  arrest  of  the  desertlnK  seaman,  and  hts 
conveyance  on  board  the  ship.  Is,  however,  re- 
tained both  within  and  without  kingdom, 
fig  333,  238.  This  Is  believed  to  be  the  lateM 
iM^Iatlou  on  the  subject  In  England. 

The  earliest  Amerclan  legislMon  which  we 
2871  have  been  able  *to  find  ts  an  act  of  the 
eolonial  general  court  of  Mawachusetts,  passed 
l«fi  U.S. 
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about  1668,  wherein  It  was  enacted  that  any 

mariner  who  departs  and  leaves  a  voyage  upon 
which  he  hasenteroil  shall  forfeit  all  bis  wages, 
and  sh^l  be  further  punished  by  Imprisonment 
oTotberwlBe,asthe  case  maybe  circumstanced; 
and  if  he  shall  have  received  any  oondderahle 
part  of  hii  wages,  and  shall  run  aw^,  he  shall 
be  pursued  as  a  alsobedlent  runawaj  servant. 
Mass.  CoL  LBWs.ed.  1889.951,  356. 

The  provision  of  U.  S.  Rev.  Sut  %  4808,  un- 
der which  these  proceedings  wero  taken,  was 
first  enacted  by  Congress  in  1790.  1  Btat.at  L. 
181,  g  7.  This  act  provided  for  the  apprehen- 
sion of  deserters  and  their  delivery  on  board 
the  vessel,  but  apparently  made  no  provision 
tm  imprisonment  as  a  punishment  for  deser< 
tton;butby  the  shipping  commlsslonen'  net  of 
1873  (17  BtaU  atL.  348,  g  61).  now  incorporated 
into  the  United  Slates  Revised  Statutes  as 
g  4896,  the  court  is  authorised  to  odd  to  forfeit- 
ure of  wages  for  desertion  Imprisonment  for  a 
period  of  not  more  than  three  months,  and  for 
absence  without  leave  Imprisonment  for  not 
more  than  one  mtmth.  In  this  act  and  the 
amendments  thereto  very  careful  provlslont 
era  made  for  the  protection  of  seamen  ogidnst 
the  frauds  tad  cruelty  of  maBter^  the  devices 
of  boarding-house  keepers,  and,  as  far  as  pos- 
sible, against  the  consequences  of  their  own 
ignorance  and  Improvidence.  At  the  same 
time  discipline  Is  more  stringently  enforced  by 
additional  punishments  for  desertion,  absence 
without  leave,  disobedience,  insubordination, 
and  bsrratry.  Indeed,  seamen  are  treated  by 
Congress,  as  well  as  by  the  Parliament  of 
Oreat  Britain,  as  deficient  In  that  full  and  In- 
telllgeut  responsibility  for  their  acts  which  is 
accKdited  to  ordinary  adults,  and  as  needing 
the  protection  of  Uie  law  In  the  same  sense  In 
which  minors  and  words  are  sotlUed  to  the 
protection  of  their  parents  and  |ptardlans: 
Quejtiadmodum  pater  in  JUia$,  mafftaier  in  dit- 
eipulo»,  domintu  in  aarvat' tri  famSiara.  The 
ancient  characterization  of  seamen  as  "wards 
of  admiralty"  is  even  more  accurate  now  than 
It  was  formerly. 

In  the  face  of  this  legislation  upon  the  subject 
of  deserilcm  and  absence  without  leave,  which 
was  in  force  In  this  country  *ror  more[288 
than  sixty  years  Iwfore  the  18th  Amendment 
was  adopted,  and  similar  legislation  abroad 
from  time  immemorial,  it  cannot  be  open  to 
doubt  that  the  provision  against  involuntary 
servitude  was  never  Intended  to  apply  to  their 
contracts. 

The  judgvmt  «f  Os  sourt  (sins  <■  Affif^ 

affirmed. 

Hr.  Justice  Gn^  was  not  present  at  the 
argument,  and  iatik  no  part  In  toe  deoUon  <A 
this  case. 

Hr.  Justice  Harlu  dissenting; 

The  appellants  shipped  on  the  American 
barkentine  Arago,  having  previously  signed 
articles  whereby  they  undertook  to  perform  the 
duties  of  seamen  during  a  voyage  of  that  vessel 
from  San  Francisco  (quoting  from  the  leoord) 
"to  Knappton,  state  of  Washington,  and 
thence  to  Valparaiso,  and  thence  to  such  other 
foreign  ports  as  the  master  may  direct,  and  re' 
turn  to  a  port  of  discharge  In  the  TJp""  I 
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States."  Tbc  vessel  wu  engaged  In  «  purely 
private  buBioess. 

Ab  itated  in  the  opiDton  of  the  court,  tfae 
appellaots  left  tbe  vessel  at  Astorfa,  Oregon, 
without  the  consent  of  ibe  master,  having  be- 
come dissatiBfled  with  their  employment.  Tbe 
grounds  of  such  dtssatisfsction  are  not  staled. 

tlpon  tbe  apptlcation  of  the  master,  a  Justice 
d  the  peace  at  Astoria,  Oregon,  proceeding 
under  U.  8.  Rev.  Stat,  eg  4S9(M5W,  issued  a 
warrant  for  tbe  Arrest  of  tbe  appellants.  They 
were  seized,  somewhat  as  runaway  slaves 
were  in  tbe  days  of  slaveiTi  and  committed  to 
jail  without  ball  "until  the  Arago  was  ready 
for  aea. "  After  remaining  in  jail  some  sixteen 
days,  they  were  taken  Sy  the  marshal  and 
placed  on  board  the  Arago  against  thdr  wilt 
While  on  board  they  refused  to  "turn  to"  or 
to  work  in  obedience  to  tbe  orders  of  the  mas- 
ter. Upon  the  arrival  of  the  barkentine  at  San 
FrancUco  ihey  were  arrested  for  having  re- 
fused to  work  OD  the  vessel,  and  committed  for 
trial  upon  that  charge. 

If  the  placing  of  the  appellants  on  board  the 
Ango  At  Astona  against  their  will  was  Illegal, 
then  tbeir  refusal  to  work  while  thus  forcibly 
held  on  the  vessel  could  not  be  a  crlmiou 
nffenae.  and  tbelr  detention  and  subsequent  ar- 
289]  rest  'forrefusiogto  work  while  tbe  ves- 
sel was  golDg  from  Astoria  to  San  Francisco 
were  without  authority  of  law.  The  question 
therefore  is  whether  the  appe]lant8,having  left 
the  vessel  at  Astoria,  no  matterforwbat cause, 
could  lawfully  be  required  against  their  will 
to  return  to  it.  and  to  render  personal  services 
for  the  master. 

Tbe  government  Justifies  the  proceedings 
taken  acnlDst  tbe  appellants  at  Astoria  by  U. 
8.  Rev.  Srat.     4596,  4598,  4599. 

By  g  4596  it  Is  provided  :  **  Whenever 
any  seaman  who  baa  been  lawfully  engaged, 
or  any  apprentice  to  the  sea  service,  com- 
mits any  of  tbe  following  offenses,  be  shall 
be  punishable  as  follows:  First.  For  desertion, 
by  imprisonment  for  not  more  than  three 
months,  and  by  forfeiture  of  all  or  any  part  of 
the  cliitbea  or  effects  he  leaves  on  boara,  and 
of  all  or  any  part  of  the  wages  oremoluments 
which  he  has  then  earned.  Second.  For  ne- 
glecting and  refusing,  without  reasonable 
cause,  to  Join  bis  vessel,  or  to  proceed  to  sea  in 
his  ve!>ser,  or  for  absence  without  leave  at  any 
time  within  twenty-four  hours  of  the  vessel 
sailiog  from  any  port,  either  at  the  commence- 
ment or  during  the  progress  of  any  voyage;  or 
for  absence  at  any  time,  without  leave  and 
without  suflScient  reason,  from  bis.  vessel  or 
from  bis  duty,  not  amouDilog  to  desertion,  or 
not  treated  as  such  by  tbe  master;  by  im- 
prisonment for  not  more  than  one  month,  and 
also,  at  tbe  discretion  of  the  court,  by  forfdt- 
ure  of  his  wages,  of  not  more  than  two  days* 
pi^,  and  for  every  twenty-four  hours  of  ab- 
nence,  either  a  sum  not  exceeding  six  days' 
pay,  or  any  expenses  which  have  been  properly 
incurred  in  biring  a  substitute.  Third.  For 
quitting  tbe  vessel  without  leave  after  her 
arrival  at  ber  port  of  delivery  and  before  she 
is  placed  in  security,  by  forfeiture  out  of  bis 
wages  of  not  more  than  one  month's  pay. 
Fourth.  Forwilful  disobedience  toany lawful 
command,  by  imprisonment  for  not  more  than 
two  months,  and  also,  at  tbe  discretion  of  the 
780 
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court,  by  forfeiture  out  of  his  wages  of  not 
more  than  four  days*  pay.  HlfUi.  Tot  contin- 
ued wilful  disobedienceto  lawful  commands  or 
continued  wilful  neglect  of  du^,  by  Imprison- 
ment *for  not  more  than  six  mcmths,  [290 
and  also,  at  the  discretion  of  the  court,  by  for- 
feiture, for  every  twenty-four  hours  continu- 
ance of  such  disobedience  or  neglect,  of  eitiier 
a  sum  not  more  than  twelve  days'  paVt  or 
sufficient  to  defray  any  expenses  which  oave 
been  properly  incurrea  In  biring  a  substitute. 
Sixth.  For  assaulting  any  master  or  mate,  by 
Imprisonment  for  not  more  than  two  years. 
Seventh.  For  combining  with  any  others  of 
the  crew  to  disobey  lawful  commands,  or  to 
neglect  duty,  or  to  Impede  navigation  of  the 
vessel  or  tbe  progress  of  the  voyage,  by  im- 
prisonment for  not  more  than  twelve  moDtbs." 

These  provMona  are  brought  forward  frnii 
the  act  of  June  7,  1873,  chap.  833,  g  51.  17 
Stat,  at  L.  378. 

Section  4598  provides:  "  If  any  seaman  who 
shall  have  signed  scontract  to  perf  (hid  a  voyage 
shall  at  any  port  or  place  desert  or  shall  absent 
himself  frcmi  such  vessel  without  leave  of  the 
master,  or  officer  commanding  in  the  absence 
of  the  master,  it  shall  be  lawful  for  any  Justice 
of  tbe  peace  within  tbe  United  States,  upon 
tbe  complaint  of  tbe  master,  to  issue  his  war- 
rant to  apprehend  such  deserter,  and  bring 
him  before  such  Justice;  and  If  It  then  appears 
rhat  ho  has  rigned  a  contract  wltbln  the  Intent 
and  meaning  of  thia  title,  and  that  the  voyage 
agreed  for  isnotflnisbed,  or  altered,  or  the  con- 
tract otherwise  dissolved,  and  that  such  seaman 
baa  deserted  tbe  vessel,  or  absented  himself 
without  leave,  the  justice  shall  commit  him  to 
tbe  house  of  correcllon  or  common  Jail  of  the 
city,  town,  or  place,  to  remain  there  until  the 
vessel  shall  be  ready  to  proceed  on  her  voyage, 
or  till  the  master  shall  require  Us  discharge,  and 
then  to  be  delivered  to  the  master,  he  paying 
all  the  cost  of  auch  commitment,  and  deduot- 
Ing  tbe  same  oat  of  the  wages  doe  to  snch  sea- 
man." 

This  section  Is  the  same  as  8  7  of  tbe  act  of 

July  30.  1790,  chap.  29.  1  8Ut  at  L.  184. 

By  g  4590— which  is  substantially  tbe  same 
as  g  68  of  tbe  above  act  of  June  7.  1873— it  is 
provided:  "g  4599.  Whenever,  either  at  the 
commencement  of  or  during  any  voyage,  any 
seaman  or  apprentice  neglects  or  *ref  UBea[29 1 
to  Join,  or  deserts  from  or  refuses  to  proceed  to 
sea  In,  any  vessel  in  which  he  is  duly  engaged 
to  serve,  or  is  found  otherwise  absenting  him- 
self therefrom  without  leave,  the  master  or  any 
mate  or  the  owner  or  consignee  or  shipping 
commissioner  may,  in  any  place  In  the  United 
Stales,  with  or  without  the  asslstanoe  of  the 
local  public  officers  or  constables,  who  are 
hereby  directed  to  give  their  assistance  if  re- 
quired, and  also  at  any  place  out  of  HtB  United 
States,  if  and  so  as  the  laws  In  force  at  such 
place  will  permit,  apprehend  him  without  first 
procuring  a  warrant ;  and  noay  thereupon,  in 
any  case,  and  shall,  In  case  he  so  requires  and 
it  IS  practicable,  convey  him  before  any  court 
of  Justice  or  magistrate  of  any  stale,  city,  town, 
or  county  within  the  United  States,  authorised 
to  take  cognizance  of  offenses  of  like  degree 
aad  kind,  to  be  dealt  with  according  to  the 
provisions  of  law  governing  such  cases;  and 
may,  tot  (he  purpose  of  conveying  hlmbefms 
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■ooh  court  or  magUtrnte,  detain  bim  In  custody 
for  ft  period  not  ezceediog  twenty-four  hours, 
or  may,  if  he  does  not  so  require,  or  If  there 
ia  no  such  court  at  or  near  the  place,  at  once 
oonTey  him  on  Ixiard.   If  such  apprehension 

Spears  to  the  court  or  maglslrate  beJfore  whom 
e  cue  la  brought  to  fikve  been  made  on 
Improper  or  on  Inaufflclent  grounda,  the  mas- 
ter, mate,  conalgnee,  or  shipping  commissioner 
who  makes  the  same,  or  causes  the  same  to  be 
made,  shall  be  liable  to  a  penaltT  of  not  mpre 
than  $100;  but  such  penalty,  If  Inflicted,  aball 
ba  a  mr  toany  acUon  forfalse  Imprisonment." 

The  detdaion  lost  made  proceeds  apon  the 
broad  ground  that  one  who  Toluntariij  en- 
gages to  serve  upon  a  priTate  vessel  In  the 
capacity  of  a  seaman  for  a  given  term,  bat 
who,  without  the  consent  of  the  master,  leaves 
the  Tesael  when  In  port,  before  the  stipulated 
term  la  ended,  and  refuses  to  return  to  it,  may 
be  arrested  and  held  in  custody  until  the  vea- 
ad  la  ready  to  proceed  on  Its  voyage,  and  then 
delivered  against  hia  will,  and  if  need  be  hj 
actual  force,  on  the  vessel  to  the  master. 

The  IStb  Amendment  of  the  Constitution  of 
the  United  States  declares  that  "neither  slavery 
nor  involuntary  servitude,  except  as  a  punish- 
2921ment  for  crime,  whereof  the  party  'shall 
have  been  duly  convicted,  shall  exist  within  the 
United  Statea,  or  any  place  subject  to  thdr 
JurlsdicUou." 

Slavery  exists  wherever  the  law  recognizes 
a  right  of  property  in  a  human  being;  but 
slavery  cannot  exist  in  any  form  within  the 
United  States.  The  18th  Amendment  up- 
rooted slavery  as  it  ooce  existed  in  this  country, 
and  destroyed  all  of  Its  badges  and  incidents. 
It  established  freedom  for  all.  "By  its  own 
unaided  force  and  effect  it  abolished  slavery 
and  established  freedom."  The  amendment, 
this  court  has  also  said,  "Is  not  a  mere  pro- 
hibition of  state  laws  establishlDg  or  uphold- 
ing slavery,  but  an  absolute  declaration  that 
slavery  or  involuntaryaervitude  shall  not  exist 
in  any  part  of  the  United  Slates."  United 
atatet  V.  atanl^  ("Ciea  Bight*  OW).  109  U. 
8.1.  90  [27:886,643]. 

As  to  involuntary  servitude,  it  may  exist  In 
the  United  States;  but  It  can  only  exist  taw- 
fully  as  a  punishment  for  crime  of  which  the 
party  shall  have  been  duly  convicted.  Such 
Is  the  plain  reading  of  the  Constitution.  A 
eonditlon  nf  enforced  service,  even  for  a 
limited  period.  In  the  private  business  of  an- 
other. Is  a  condition  of  involuntary  servitude. 

If  It  be  said  that  government  may  make  It  a 
criminal  offense,  punishable  by  fine  or  impris- 
onment or  both,  for  anyone  to  violate  his  pri- 
vate contract  voluntaruy  made,  or  to  refuse 
without  snfflcient  reason  to  perform  It— a  prop- 
osition which  cannot,  I  think,  be  snst^ned  at 
this  day,  in  this  land  oif  freedom— It  would  by 
no  means  follow  that  government  could,  by 
force  applied  In  advance  of  due  conviction  of 
some  crime,  compel  a  freeman  to  render  per- 
sonal services  in  respect  of  the  private  busi- 
ness of  another.  The  placins  of  a  person,  by 
force,  on  a  vessel  abtnit  to  safl,  is  putting  bim 
In  a  condition  of  Involuntary  servitude.  If  the 
purpose  Is  to  compel  bim  against  his  will  to 
give  his  personal  services  in  the  private  busi- 
ness in  which  that  vessel  Is  ennged.  The 
personal  liberty  of  Individnala,  U  has  been 
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well  said,  "consists  in  the  power  of  locomo- 
tion, of  changing  situation,  or  moving  one's 
person  to  wtiatsoever  place  one's  own  IncllDa- 
tlon  may  direct,  without  imprisonment  or  re- 
straint, unless  by  due  course  of  law.**  1  Bl. 
Com.  chap.  1,  p.  184. 

*Can  the  decision  of  the  court  be  sa8-[298 
talced  under  tbeclauseoftheConslitutiongrant- 
Ing  power  to  Congress  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
states?  That  power  cannot  be  exerted  except 
with  due  regard  to  other  provisions  of  the 
Gonstltutton,  particularly  tiiose  embodying 
the  fudamental  guaranties  of  life,  liberty, 
and  property.  While  Congress  may  enact 
regulations  for  the  conduct  of  commerce  with 
foreign  nations  and  among  the  states,  and 
may,  perhaps,  prescribe  punishment  for  the 
violation  of  such  regulations,  it  may  not,  In 
so  doing,  ignore  other  clauses  of  the  Consti- 
tution. For  instance,  a  regulation  of  com- 
merce cannot  be  sustained  which,  in  disre- 
gard of  the  express  injunction  of  the  Con- 
stitution, imposes  a  cruel  and  unusual  punish- 
ment for  its  violation,  or  compels  a  person  to 
testify  in  a  criminal  case  against  himself,  or 
authorizes  him  to  be  put  twice  in  jeopardy  of 
life  or  limb,  or  denies  to  the  accused  the  priv- 
ilege of  bdng  confronted  with  the  wltnessea 
against  him.  or  of  being  informed  of  the  na- 
ture and  cause  of  the  accusation  against  him. 
And  it  Is  equally  clear  that  no  regulation  of 
commerce  established  by  Congress  can  stand 
if  Its  necessary  operation  be  euber  to  establish 
slavery  or  to  create  a  condition  of  involuntary 
servitude  forbidden  by  the  Constitution. 

It  is  said  that  the  statute  in  question  is  sanc- 
tioned by  long  usage  among  the  nations  of 
the  earth,  as  well  as  by  the  Mwve  act  of  July 
30,  1780. 

In  considering  the  antiquity  of  regulations 
that  restrain  the  personal  freedom  of  seamen, 
the  court  refers  to  the  laws  of  the  ancient  Rlio- 
dlaos,  which  are  supposed  to  have  antedated 
the  Christian  era.  But  those  laws,  whatever 
they  may  have  been,  were  enacted  at  a  time 
when  no  account  was  taken  of  man  as  man, 
when  human  life  and  human  liberty  were  re- 
garded as  of  little  value,  and  when  Ue  powers 
of  government  were  employed  to  gratify  the 
ambition  and  the  pleasures  of  despotic  rulers 
rather  than  promote  the  welfare  of  the  people. 

Attention  has  been  called  by  the  court  to 
the  laws  enacted  by  the  towns  of  the  Hanse* 
atlc  League  four  hundred  years  ago,  by  one 
of  which  a  seaman  who  went  ashore  without 
leave  could,  in  certain  contingencies,  be  kf>pt 
In  prison  "upon  bread  *and  water  for  onp[294 
year,"  and  by  another  of  which  an  officer  or 
seaman  who  quit  his  ship  and  concealed  him- 
self could  tw  apprehended  and  "stigmatized 
in  the  face  with  the  first  letter  of  the  name  of 
the  town  to  which  he  belongs."  Why  the  ref- 
erence to  these  enactments  of  ancient  times, 
enforced  by  or  under  governments  possessing 
arbitrary  power  Inconsiaicnt  witli  a  state  of 
freedom?  Does  anyone  suppose  that  a  regu- 
lation of  commerce  authorizmg  seamen  who 
quit  tb^r  ship  without  leave  to  be  Impris- 
oned "upon  bread  and  water  for  one  year."  or 
which  required  them  to  be  "stigmatized  in 
the  face"  with  the  letter  of  the  town  or  state 
to  which  they  belonged,  would  now  receive 
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the  aucUon  of  any  court  In  Uw  United 
Ststest 

Ref«KDoe  btts  also  been  made  to  an  act  of 
the  colonial  general  court  of  HaBsachusetts, 
passed  in  1647,  declaiiog  that  a  seaman  who 
left  bit  Teasel  before  Ita  Toyage  was  ended 
might  be  "pursued  aa  a  runaway  serrant." 
But  the  act  referred  to  was  passed  when  slaT- 
ery  was  tolerated  Id  Haasachusetts  wltb  tbe 
assent  of  tbe  goTcromcDt  of  Great  Britain. 
It  antedated  tbe  famoua  Dedaratlon  of  Rtgbta, 

Sromnlrated  in  1780.  In  vblcb  Hassacbusetta 
ttdared,  amoue  other  thiuga,  that  "all  men 
are  bom  free  and  equal,  and  have  certain  nat- 
ural, essential,  and  unalienable  rights;  among 
which  may  be  reckoned  the  right  of  enjoying 
and  defending  their  Uvea  and  liberties;  that  of 
acquiring,  poaearinK,  and  protecting  property; 
in  flne,  uiat  of  eeeklng  and  obtauiing  their 
safety  and  happiness." 

The  effect  of  that  declaration  was  well  UlQa- 
trated  in  Furwiu  t.  Tratk.  7  Gray,  478  [S6 
Am.  Dec.  COS].  That  case  involved  the  va- 
lidity of  a  contract  made  In  a  foreign  country 
In  1840  by  an  adult  Inhabitant  thereof  with  a 
dtlaen  of  tbe  United  States,  "to  serve  him, 
his  executors  and  aarigns"  for  the  term  of  Htc 
years,  "during  .all  of  which  lam  the  aald 
■errant  her  said  master,  bis  executors  or  as- 
signs, faithfully  shall  serve,  and  that  honestly 
and  obediently  in  all  things,  aa  a  good  and 
faithful  servant  ought  to  do."  It  was  sought  to 
enforce  this  contract  In  Haaaachusetts.  After 
carefally  examining  the  proTtatona  of  the  con- 
tract, ue  court  aaM:  "As  to  tbe  nature,  then, 
of  the  eerrlce  to  be  performed,  the  place  where 
295]and  the  person  *to  whom  it  Is  to  be  ren- 
dered, and  the  compensation  to  be  paid.the  con- 
tract is  uncertain  and  Indeflnlte;  indefinite  and 
uncertain,notfromanyinflrmUylD  tbe  language 
of  the  parties,  but  In  its  substance  and  Intent. 
It  Is.  in  subatance  and  effect,  a  contract  for 
aervitude,  with  no  llmttatioo  but  that  of  time; 
leaving  the  master  to  determloe  what  the  serv- 
ice should  be,  and  tbe  place  where  and  the 
person  to  whom  It  should  be  rendered.  Such 
a  contract.  It  Is  scarcely  oeceasary  to  say,  Is 
against  the  policy  of  our  Instllutlons  and  laws. 
If  such  a  sale  of  service  could  be  lawfully 
made  for  Sto  years.  It  night,  from  the  same 
reasons,  for  ten.  and  ao  ror  tbe  term  of  one's 
life.  Tbe  door  would  thus  be  open  for  species 
of  servitude  inconslBleDt  with  the  first  and 
fundamental  article  of  our  Declaration  of 
Righta,  which,  jrroprio  vigor«,  not  only  abol- 
ished every  vestige  of  slavery  then  ezistiog  in 
the  commonwealth,  but  rendered  oto^  fonn 
of  it  thereafter  legally  impossible.  That  ar- 
ticle has  always  been  regarded  not  simply  as 
the  declaratloo  of  an  abstract  principle,  but  as 
having  tbe  active  force  and  conclusive  author- 
ity of  law."  Obaerving  that  one  who  volun- 
tarily subjected  himself  to  the  laws  of  the 
■tate  must  find  In  them  the  rule  of  restraint  as 
well  as  the  rule  of  action,  tbe  court  proceeded : 
"Under  thia  conbact  the  plaiutiff  had  no 
claim  for  tbe  labor  of  the  servant  for  the  term 
of  five  years,  or  for  anv  term  whatever.  She 
was  under  no  legal  obligation  to  remain  In  bis 
■ervlce.  There  was  no  time  during  which  her 
aervlce  was  due  to  tbe  plaintiff,  and  during 
which  she  was  kept  from  such  aervloe  by  the 
acts  of  the  defbndaata." 
32S 
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It  may  be  here  remarked  that  the  ahlppluf 
artlclea  dgned  by  the  appellanta  Mt  the  term 
of  their  service  uncertain,  and  placed  no  re- 
striction whatever  upon  the  route  of  the  ves- 
sel after  Itleft  Valparalao.ooepttbatU  should 
ultimately  return  to  some  port  In  the  United 
States. 

Under  the  contract  of  service  it  was  at  the 
volition  of  the  master  to  entail  service  upon 
these  appellants  for  an  iudcflolte  period.  So 
far  aa  the  record  dlaeloaea,  It  waa  an  acddent 
th^  the  vesael  came  back  to  San  P^andaoo 
when  It  dfaL  By  the  shipping  articles,  the  ap- 
pellants could  not  quit  the  veaacl  until  it  re- 
turned to  a  port  of  the  *UnIted  Butea.  [296 
and  such  return  depended  absolutely  upon  the 
will  of  the  master.  He  had  only  to  unaat  for* 
^gn  porta,  and  keep  the  vessel  away  from  the 
United  States.  In  order  to  preveot  the  ^»pet 
lants  from  leaving  his  service. 

Nor,  I  submit,  is  any  light  thrown  upon  the 
presRUt  question  by  the  htetory  of  legislation  la 
Great  Britain  about  seamen.  The  powers  of 
tbe  British  Parliament  furnish  no  test  for  the 
powers  that  may  be  exercised  by  the  Congress 
of  the  United  SUtes.  Referring  to  the  diffl- 
cuUies  confronting  the  Convention  of  1787, 
which  framed  tbe  present  Constitution  Uie 
United  States,  and  to  the  profound  differencea 
between  the  Instrument  framed  by  It  and  what 
Is  called  the  British  Constitution,  Mr.  Bryoe, 
an  Bngllsh  writer  of  high  authority,  aaja  In 
his  admirable  work  on  the  American  OomnKMt- 
wealth:  'TheBritbb  ParllameDt  haa  always 
been,  waa  then,  and  remains  now,  a  aovereign 
and  constituent  aasembly.  It  can  make  and 
unmake  any  and  every  law,  change  the  form 
of  government  or  the  succession  to  the  Crown, 
interfere  with  the  course  of  justice,  exUnguiA 
tbe  most  sacred  (wivate  rights  of  the  ciilieD. 
Between  it  and  the  people  at  large  there  la  no 
legal  distinction,  Mcause  the  whole  pleni- 
tude of  tbe  people's  rights  and  powers  reside  in 
it,  just  as  if  tbe  whole  nation  were  present  with- 
in the  chamber  where  It  sits.  In  point  of  legal 
theory  it  is  the  nation,  befog  tbe  historical  suo> 
cesser  of  the  Folk  Moot  of  our  Teutonic  fore- 
fathers. Both  practically  and  legally,  It  Is  to- 
day tbe  only  and  the  efficient  deposltOTy  of  the 
authori^  of  the  nation,  and  is  therefor^ 
within  the  sphere  of  law,  irreaponeible  and 
omnipotent/'  Vol.  1,  p.  89.  Nosuch  powera 
have  been  given  to  or  can  be  exercised  by  any 
legislative  body  organized  under  the  American 
eysiem.  Absolute,  aibitrary  power  exists  no- 
where in  this  free  land.  The  authority  for  the 
exerdse  of  power  1^  the  Congreaa  of  tiw 
United  States  must  be  found  IntbeConatttn- 
tlon.  Whatever  It  does  in  excess  of  the 
powers  granted  to  it,  or  In  violation  of  the  in* 
jUDCtions  of  the  supreme  law  of  the  land,  is  a 
nullity,  and  may  be  so  treated  by  every  person. 
It  would  aeem,  therefore,  evident  that  no  aid  in 
tbe  present  discusslmi  can  be  derived  from  the 
legislation  of  Great  Britain  touching  the  rights, 
duties,  and  'reepoosibllitles  of  aeamen  [297 
employed  on  British  vessels.  If  the  Parliament 
of  Great  Britain,  Her  Britannic  Majesty  assent- 
ing, should  establish  slavery  or  involunta^  ser- 
vitude In  England,  tbe  courta  there  would  not 
question  Its  authority  to  do  so,  and  would  have 
no  alternative  except  to  sustaltt  legislation  of 
that  character.  A  very  ahutt  net  of  Parlia- 
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ment  would  suffice  to  destroy  all  the  guaranties 
of  life.  Itberiy,  and  property  dow  enjoyed  by 
En^lisbmen.  "Wbst."  Mr.  Bryce  says,  "are 
called  in  England  conBtltiiiional  slatutes,  such 
as  Magna  CharU.  tbe  Bill  of  Rigbta,  the  Act 
of  Settlement,  the  Acts  of  Uuton  with  ScotUrad 
ud  Ireland,  are  merely  ordinary  hiwi,  which 
could  be  repealed  by  Parliament  at  any  moment 
in  exactly  the  lame  way  u  It  can  repeal  a  hlgb 
way  act  or  lower  the  duty  on  tobacco.*'  I^r- 
Ilamenl,  he  further  says,  "can  abolish  when 
it  pleaies  any  lostitntioD  of  the  country,  the 
Crown,  tbe  Hoow  of  LonU,  the  Established 
Church,  tbe  Houae  of  Commona,  Pwliament 
Itself."  Vol.  1,  p.  987.  In  this  countir,  the 
will  of  the  people  as  expressed  in  the  itinda- 
neotal  law  must  be  the  will  of  courts  and 
legislature*.  No  court  Is  bound  to  enforce, 
nor  l8  anyone  legally  bound  to  obey,  an  act  of 
Congrev  ioooDslatMit  with  the  Constitution. 
If  the  18th  Amendment  fdrUds  such  le^slalloo 
InieferenoetoaeMnen  as  la  now  under  condd- 
eratioD,  that  to  an  end  of  tbe  matter,  and  it  to 
ai  no  consequence  whatever  that  goTemmeDt 
in  other  countries  may  by  the  application  of 
fOTCe.orby  the  loflicUon  of  finea  and  Imprison- 
ment, compel  seamen  to  continue  In  the  per- 
sonal serrlce  of  those  whom  tfaey  may  have 
agreed  to  eenre  in  private  buslneis. 

Is  the  existing  statute  to  be  suatatned  be- 
cause Its  essential  provfalons  were  emtMdled 
in  the  act  of  1790?  I  think  not.  and  for  the 
reason,  if  there  were  no  other,  that  the  18th 
Amendment  Impoeea  restrictions  upon  the 
powers  of  Congress  that  did  not  exist  when 
that  act  was  passed.  The  supreme  taw  of  the 
land  now  declares  that  involunury  servitude, 
except  as  a  punishment  for  crime  of  wbich  the 
party  shall  bavebeen  duly  convicted,  shall  not 
exist  anywhere  within  the  United  States. 

The  only  exceptions  to  the  general  principles 
298]l  have  referred  *to,  so  far  as  they  relate 
to  private  busineas,  arise  out  of  statutes  respect- 
ing apprentices  of  tender  years.  But  statutes 
remtlDg  to  that  class  reet  largely  upon  tbe  idea 
that  a  minor  is  incapable  of  having  an  absolute 
will  of  his  own  before  reaching  majority. 
Tbe  Infant  apprentice,  having  no  will  in  tbe 
matter,  is  to  be  cared  for  and  protected  in  such 
way  as,  in  the  judgment  of  the  state,  will  best 
subserve  the  interests  both  of  himself  and  of 
the  public.  An  at^rentice  serving  hU  mas- 
ter pursuant  to  terms  permitted  by  the  law 
cannot.  In  any  proper  sense,  be  said  to  be  In  a 
condltioD  of  Involuntary  servitude.  Upon  ar- 
riving at  his  majority,  tbe  lofaot  apprentice 
may  repudiate  the  contract  of  apprentfceshlp. 
If  it  extends  beyond  that  period.  1  Parsons, 
Cont.  50.  The  word  "Involuntary"  refers 
primarily  to  persons  entitled.  In  virtue  of 
their  age,  to  act  upon  their  independent  judg- 
ment when  dbponng  of  their  time  and  labor. 
Will  anyone  say  that  a  person  who  has 
reached  bis  majority  and  who  bad  voluntarily 
agreed,  for  a  valuable  cunoideratloD,  to  serve 
another  as  an  apprentice  for  an  indefinite 
period,  or  even  for  a  given  number  of  years, 
can  be  compelled,  against  his  will,  to  remain 
In  the  service  of  the  maetert 

It  is  said  that  the  grounds  upon  which  tbe 
legislation  In  question  rests  are  tbe  same  as 
those  existing  In  tbe  cases  of  soldiers  and 
sailors.   Not  ao.   The  army  and  navy  of  the 
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United  States  are  engaged  in  the  performance 
of  public,  not  private  dutlee.  Service  in  the 
army  or  navv  of  one'scouotry  according  to  the 
terms  of  enlistment  never  Implies  slavery  or 
Involuntary  servitude,  even  where  the  soldier 
orsdlor  to  required  gainst  his  will  to  respect 
tbe  terms  upon  which  he  voluntarily  engaged 
to  serve  the  public.  Involuntary  service  ren- 
dered for  the  public,  pursuant  as  well  to  the 
requirements  of  a  statute  as  to  a  previous  v<d- 
untary  engagement.  Is  not,  In  any  legal  sense, 
either  slavery  or  Involuntary  servitude. 

The  further  snggestlon  Is  made  that  seamen 
have  always  been  treated  by  legislation  In  tbto 
country  and  In  England  as  If  they  needed  the 
protection  of  the  law  In  the  same  sense  that 
minors  and  wards  need  the  protection  of  pa- 
rents and  guardians,  and  hence  have  been  often 
described  as"wardsofadmtralty."*Some[299 
writers  say  that  seamen  are  In  need  of  the  pro- 
tection of  tbe  courts,  "becanse  peculiarly  ex- 
posed to  the  wiles  of  sharpers  and  unable  to 
lake  care  of  themselves."  1  Parsons,-  Ship.  A 
Adm.  83.  Mr  Justice  Storv  In  ^isTdsn  v.  Gor- 
don, 3  Mason,  641,  605,  said  that  "every  court 
should  watch  with  jeidousy  an  encroachment 
upon  the  righto  of  seamen,  because  th^  are 
unprotected  and  need  counsel,  because  tb^ 
are  thoughtless  and  require  Indulgence,  be- 
cause they  are  credulous  and  compb'tog.  and 
are  easily  overreached."  Mr.  Justice  Thomp- 
son, In  Ofdmvi  v.  MaWmn.  3  Paine,  330.  340, 
said:  "In  considering  the  obligations  of  sea- 
men, arising  cut  of  tbelr  contract  in  shipping 
articles,  acmrding  to  the  formula  In  common 
use,  due  wdg^t  ought  to  be  given  to  the  char- 
acter and  sttustion  of  tbto  class  of  men.  Gen- 
erally  ignorant  and  Improvident,  and  probably 
very  often  signing  tbe  shipping  articles  with- 
out knowing  what  they  contain.  It  is  the  dutv 
of  a  court  to  watch  over  and  protect  their 
rights,  and  wpp\y  very  liberal  and  equitable 
considerations  to  theenforoementof  thdr  ooa- 
tracts." 

In  view  of  these  principles,  I  am  unable  to 
understand  how  the  necessity  for  tbe  proUetion 
of  seamen  against  those  who  take  advantage 
of  them  can  be  made  tbe  basis  of  legislation 
compelling  tbem,  against  their  will  and  by 
force,  to  render  personal  service  for  others  en- 
gaged in  private  business.  Tbelr  supposed 
helpless  condition  Is  thus  made  the  excuse  for 
Imposlog  upon  tbem  burdens  that  could  not  be 
imposed  upon  other  classes  without  depriving 
them  of  rights  that  Inhere  in  personal  freedom. 
Tbe  Constitution  furnishes  no  authority  for 
any  such  distinction  between  classes  of  persona 
In  this  country.  If,  prior  to  the  adoption  of 
the  ISth  Amendment,  tbe  arrest  of  a  seaman 
and  hto  fordble  return  under  any  drcum- 
sunces  to  the  vessel  on  which  he  bad  engaged 
to  serve  conld-have  been  authorized  by  an  act 
of  Congress,  such  deprivation  of  the  liberty  of 
a  freeman  cannot  be  jusitfled  under  tbe  Oon- 
stitutioD  as  It  now  is.  To  give  any  other  con- 
struction to  the  Constitution  to  to  say  that  It  to 
not  made  for  all,  and  that  all  men  In  tbto  land 
are  not  free  and  equal  before  the  taw,  but  that 
one  class  may  be  so  far  subjected  to  involuntary 
servitude  *a8  tn  be  compelled  by  force  to[300 
render  personal  services  in  a  purely  private 
business  with  which  the  public  has  no  oiwcem 
whatever. 
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The  court  holds  tbit  wtthlo  the  meaDlng  of 
the  Coostttution  Um  word  "lovoluDtary"  does 
not  attach  to  the  word  "servitude"  contlou- 
ously,  and  make  Illegal  a  service  which  was 
ToluDtnry  at  the  outset,  but  became  InvoluD- 
tarv  before  the  agreed  ter^  of  service  was 
eoded:  coDsequently  "ao  individual  mny,  for 
a  TiUnable  coDiideraUon,  contract  for  the  eur- 
vender  of  his  personal  liberty  for  a  definite 
time  and  for  a  recognized  purpoae,  and  subor- 
dinate bla  going  and  coming  to  the  will  of  an* 
other  during  the  continuance  of  the  contract: 
not  that  all  such  contracts  would  be  lawful, 
but  that  a  servitude  which  waelcnowingly  and 
willingly  entered  into  could  not  be  termed  In- 
Toluntary.  Thus."  the  court  proceeds,  "If 
one  shoiud  agree,  for  a  yearly  wage,  to  serve 
another  in  a  particular  capacity  duriog  his  life, 
and  never  to  leave  his  estate  without  his  con- 
Bent,  the  contract  might  be  void  upon  grounds 
of  public  policy,  but  the  serrltuae  could  not 
be  propQcly  termed  involuntary.  Such  agree- 
ments for  a  limited  personal  servitude  at  one 
time  were  very  common  in  England,  and  by 
statute  of  June  17. 1828  (4  Geo.  iV.  chap.  84), 
U  was  enacted  that  If  auT  servant  In  hue- 
iMndry.  or  anv  artificer,  calico  printer,  hand- 
craftsman,  miner,  collier,  keelman,  pitman, 
glHS&man,  potter,  laborer,  or  other  person, 
should  contract  to  serve  another  for  a  avflnite 
time,  and  sbonld  desert  snch  service  during  the 
term  of  the  contract,  he  was  made  liable  to  a 
criminal  punishment.  The  breach  of  a  con- 
tract for  a  personal  service  has  not,  however, 
b4-  n  recognized  in  this  country  as  Involving 
a  liability  to  criminal  punishment,  except  in 
the  cases  of  soldiers,  sailors,  and  apprentices, 
and  possibly  some  others;  nor  would  public 
opinion  tolerate  a  statute  to  that  effecL" 

ItKems  to  me  that  these  observations  rest 
upon  %n  erroneous  view  of  the  constitutional 
inhibition  upon  Involuntary  servitude. 

Of  the  meaning  and  srnpe  of  the  constitu- 
tional Interdict  upon  slavery  no  one  can  enter- 
tsin  doubt.  A  contract  by  which  one  person 
301]'igrees  to  become  the  slave  of  "another 
would  not  be  respected  In  any  court.nor  could  it 
become  the  foundation  of  any  claim  or  right, 
even  If  It  were  entered  Into  without  constraint 
being  used  upon  the  person  who  assumed  to 
surrender  his  liberty  and  to  become  the  prop- 
erly of  another.  But  Involuntary  servitude, 
no  matter  when  it  arises,  if  it  be  not  the  result 
of  punishment  for  crime  of  which  the  patty 
has  been  duly  convicted.  Is  as  much  forbidden 
by  the  Constftntlon  as  is  slavery.  If  that  con- 
dition ezisU  at  the  time  the  authority  of  the 
law  Is  Invoked  to  protect  one  against  being 
forcibly  compelled  to  render  personal  services 
for  another,  the  court  cannot  refuse  to  act  be- 
cause the  party  seeking  relief  had  voluntarily 
agreed  to  render  such  services  during  a  given 
period.  The  voluntary  contracta  of  Individ- 
uals for  personal  services  in  inivale  business 
cannot  justify  the  existence  anywhere  or  at 
any  time  In  this  country  of  a  condition  of  in- 
voluntary servitude  not  imposed  as  a  punish- 
ment for  crime,  any  more  than  contracts 
creating  the  relation  of  master  and  slave  can 
justify  the  existence  and  recognition  of  a  state 
of  slavery  anywhere,  or  with  respect  to  any 
persons,  within  the  jurisdiction  of  the  United 
Stales.  The  condition  of  one  who  contracu 
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to  render  personal  services  In  connection  with 
the  private  business  of  another  becomes  a  con- 
dition of  Involuntary  servitude  from  the  mf 
ment  he  it  compiled  agairut  his  aitl  to  continue 
In  such  service.  He  may  be  liable  in  damages 
for  the  nonperformance  of  his  agreement,  but 
to  require  him,  against  his  will,  to  continue 
In  the  personal  service  ctf  his  master  Is  to  place 
him  and  keep  blm  in  a  condition  of  Involun- 
tary servitude.  It  will  not  do  to  say  that  by 
"  Immemorial  usage  "  seamen  could  be  held 
in  a  condition  of  involuntary  servitude,  with- 
out having  been  convicted  of  crime.  The 
people  of  the  United  States,  by  an  amendment 
of  inelr  fundamental  law,  have  solemnly  de- 
creed that  "except  as  a  punishment  for  crime, 
whereof  the  party  shall  have  been  duly 
victed,"  involuntary  servitute  shall  not  azlst 
in  any  form  in  this  country.  The  adding  an- 
other exception  by  interpretation  simply,  and 
without  amending  the  Constitution,  Is,  I  sub* 
mlt,  judicial  legislstion.  It  is  a  very  serious 
mMter  when  a  judicial  tribunal,  by  the  con- 
sbuction  of  an  act  of  Congress,  defeats  the  ex* 
pressed  will  of  the  'Irglslatlve  branch  of  [309 
the  government.  It  Is  a  still  more  serious  matter 
when  the  clear  reading  of  a  constitutional  pro> 
vision  relating  to  the  liberty  of  man  is  de> 
parted  from  In  deference  to  what  Is  called 
usage  which  has  existed,  for  the  most  part, 
uncfer  monarchical  and  despotic  governments. 

In  considering  this  case  It  Is  our  duty  to 
look  at  the  consequences  of  any  decision  that 
may  be  rendered.  We  cannot  avoid  this  duty 
by  saying  that  It  will  be  time  enough  to  con- 
sider supposed  cases  when  they  arise.  When 
such  supposed  cases  do  arise,  those  who  seek 
Judicial  support  for  extraordinary  remedies 
that  encrosch  upon  the  liberty  of  freemen  will 
of  course  refer  to  the  principles  announced  In 
previous  adjudications,  and  demand  their  ap- 
plication to  the  particular  case  in  hand. 

It  is  therefore entirelyappropriate to  Inquire 
as  to  the  necessary  results  of  the  sanction 
given  by  this  court  to  the  statute  here  In  ques- 
tion. If  Congress,  under  Its  power  to  regulat* 
commerce  with  foreign  nations  and  among  tha 
several  states,  can  authorise  the*  arrest  of  a 
seaman  who  engaged  to  serve  upon  a  private 
vessel,  and  compel  him  by  force  to  return  to 
the  vesBet  and  remain  during  the  term  for 
which  he  engaged,  a  similar  rule  may  be  pre- 
scribed as  to  employees  upon  railroads  and 
steamboats  engaged  In  commerce  among  the 
states.  Even  If  It  were  omceded— a  conces- 
sion to  be  made  only  tor  argument's  sake— that 
It  could  be  made  a  criminal  offense,  punish- 
able by  flue  or  imprisonment  or  both,  for  such 
employees  to  quit  their  employment  befon 
the  expiration  of  the  term  for  which  thej 
agreed  to  serve,  It  would  not  follow  that  they 
could  he  compelled,  against  their  will  and  In 
advance  of  trial  and  conviction,  to  continue 
in  such  service.  But  the  declslott  to-day 
logically  leads  to  the  conclusion  that  such  a 

}>ower  exists  in  Congress.  Again,  as  the  legt» 
stores  of  the  states  have  all  legislative  power 
not  prohibited  to  them,  white  Congress  can 
only  exercise  certain  enumerated  powers  for 
accompllsbiog  specified  objecls,  why  may  not 
the  states,  under  the  principles  this  day  an- 
nounced, compel  all  employeea  of  railroads 
engaged  In  donMStk)  oommeroa,  and  all  do- 
les IT.  8b 
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mtttle  aerranti,  and  alt  employees  Id  private 
303]  establishmeDta,  *wItblD  tbelr  respecitve 
limlta.  to  remain  with  their  employers  duriog 
the  terms  for  vhlch  they  were  seTerally  en- 
gaged, under  the  penalty  of  belnjE  arrested  by 
■ome  sheriff  or  constable,  and  f orciblyreiurned 
to  the  aervioe  of  their  employers?  The  mere 
sUtement  d  these  matters  is  snffldent  to  indt- 
cata  the  aoope  of  the  deddon  thii  d^'  nn- 
dered. 

The  18th  Amendment,  although  tolerating 
involuntaty  servitude  only  when  imposed  as  a 

Cntehment  for  crime  of  which  the  party  shall 
TO  been  duly  convicted,  has  been  construed, 
hj  the  declMon  Just  rendered,  as  if  it  contslned 
an  addiUonal  clause  expressly  excepting  from 
Ite  operation  seamen  who  engage  to  serve  on 
private  vessels.  Under  this  view  of  the  Oon- 
atitution,  we  may  now  look  for  advertisements, 
nut  iw  runaway  servants  as  in  the  days  of 
slavery,  bat  for  runaway  seamen.  In  former 
days  overseers  could  stand  with  whip  in  hand 
over  slaves  and  force  them  to  perform  per- 
sonal service  for  their  masters.  While,  with 
the  assent  of  all,  that  condition  of  things  has 
ceased  to  eiist,  we  can  but  be  reminded  of  the 
past  when  tt  Is  adjudged  to  be  coDslstent  with 
the  taw  of  the  land  for  freemen  who  happen 
to  be  seamen  to  be  held  in  custody  that  they 
nay  be  forced  to  go  aboard  private  vessels  and 
render  personal  services  asaiost  their  will. 

In  my  judgment  the  hoTdiog  of  any  person 
in  custody,  whether  in  jail  or  by  an  officer  of 
the  law,  against  his  will,  for  the  purpose  of 
compelling  him  to  render  personal  service  to 
anouier  in  a  private  business,  places  the  person 
ao  held  in  custody  In  a  condition  of  Involun* 
taiy  servitude  forbidden  by  the  Constitution 
of  the  United  States;  consequently,  that  the 
statute  as  it  now  is,  and  under  which  the  ap- 
pellants were  arreated  at  Astoria  and  placed 
against  their  will  on  the  barkentlne  Arago,  Is 
null  and  void,  and  thdr  refusal  to  wok  on 
ancb  Teasel  after  being  forcibly  returned  to  it 
could  not  be  made  a  public  offense  autboriz- 
ing  their  subsequent  arrest  at  Ban  Wanclsco. 

Idtssent  fnnn  the  opiidon  and  judgment  of 
the  oourb 
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Co.  v.  Statb  or  Insuuta.  802-805 

the  state,  which  Is  impoMd  by  Ind.  act  Hardi  ft, 
1803.  !■  not  unooMtitutloDal  as  a  denial  to  such 
oompanr  of  tbe  equal  protection  of  the  law.  or  as 
ao  arbltnuT  classifloatlon,  or  as  adeprivatlon  of 
property  wltbout  due  prooeas  of  law. 
S.  Tbe  amount  of  penaltr  to  be  Imposed  for  non- 
pajmeot  of  taxes  Is  In  tbe  dlsoreUon  of  tbe  lefls- 
laune. 

[No.  849.] 

SubmitUd  December  11,  1896.   Decided  FA- 
rvar$l,  1S&7. 

TN  ERROR  to  the  Supreme  Court  of  the 
X  State  of  Indiana  to  review  a  judgment  of 
that  court,  affirming  the  judgment  of  tbe  Cir- 
cuit Court  of  Marion  County  in  that  state  In 
favor  of  tfaeplaintiff.  tbe  State  of  Indiana, 
against  tbe  Westcni  Union  Telegraph  Com- 
pany for  tbe  amount  of  tazea  on  tbe  property 
of  satd  company  tor  certain  yt^n  and  tbe  pen- 
alty of  60  per  cent  for  the  failure  or  refusal  to 
pay  the  same.  Affirmed, 

See  same  caae  below  (Ind.)  44  N.  E.  7B8L 

Slatement  by  Mr.  Cbief  Justice  Fnllert 
Under  an  act  of  tbe  general  assembly  of  In> 
diana  of  March  6,  1891,  In  respect  of  the  as- 
sessment and  collertion  of  taxes  upon  all  prop- 
erty within  the  jurisdiction  of  tbe  state,  it  was 
provided  that  payment  of  the  taxes  in  the  vear 
succeeding  their  assessment  might  be  made  in 
two  loBtalments.  and  a  penalty  of  10  per  cent 
was  denounced  for  tbe  first  six  months  of  de- 
linquency and  of  an  additional  6  per  cent  for 
tbe  second  six  months. 

On  March  6,  1898,  an  amendatoiy  act  was 
passed  providing  for  tbe  taxation  of  telegraph, 
telephone,  patace-car,  sleeplog-car,  drawing- 
room  car.  dining-car,  express,  fast  freight  and 
joint  stock  assoclatioDB.  companies,  copartnor- 
ships,  and  corporations  transacting  bustnen 
in  tbe  state,  of  which  g  11  was  as  follows: 
*"In  case  any  such  association,  copart  [805 
nersbtp.  or  corporation  aa  named  In  tbls  eup- 
ptemental  and  amendatory  act,  shall  fall  or 
refuse  to  pay  any  taxes  assessed  against  it  in 
any  county  or  township  In  the  slate,  in  addi- 
tion to  other  remedies  provided  by  law  for  the 
collection  of  taxes,  an  action  may  be  prose- 
cuted in  the  name  of  tbe  state  of  Indiana  by 
the  prosecuting  attorneys  of  tbe  different  ju- 
dicial circulls  of  tbe  state  on  tbe  relation  of  the 
auditors  of  the  different  counties  of  Ibia  state, 
and  tbe  judsraeat  in  said  action  slialt  include  a 
penalty  of  50  per  cent  of  the  amount  of  taxes 
BO  assessed  and  unpaid,  together  with  reason- 
able attorneys'  feesfor  the  prosecution  of  such 
action,  wbidi  action  may  be  prosecuted  in  any 
county  ioto,  through,  over,  or  across  wblca 
tbe  line  or  route  ot  any  such  association,  co- 
parlnerahlp,  company,  or  corporation  shall  ex- 
tend, or  in  any  county  where  such  asRociation, 
company,  copartnership,  or  corporation  shall 
have  an  office  or  agent  for  tbe  transaction  of 
business.  In  case  such  association,  company, 
copartoerabip,  ot  corporation  shall  have  r» 
fused  to  pay  the  whole  of  the  taxes  asseased 
against  tbe  same  by  said  atate  board  of  tax 
commissioners,  or  in  case  such  association, 
company,  copartnership,  or  corporation  shall 
have  refused  to  pay  the  taxes,  or  any  portion 
thereof  ASfOised  lo  It. in  any  particular  county  or 
coonties,  township  or  townsbljifl,  such  action 
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mny  tncliido  the  vhole  or  ony  portloo  of  tbe 
taxes  BO  unpaid  In  on;  county  or  counties, 
towDibtp  or  townsliips,  but  tbe  attorney  gen- 
eral may.  at  bis  option,  unite  in  one  action  tbe 
entire  amount  of  tbe  tax  due,  or  may  bring 
separate  actions  In  each  separate  county  or 
towQsbip,  or  Join  counties  and  towosbipe,  aa 
He  may  prefer.  All  coIlecUoD  ot  taxes  for  or 
on  account  of  any  particular  county  made  fo 
any  sucb  suit  or  sulia  sball  be  by  said  auditor 
of  atate  accounted  for  as  a  credit  to  the  respec- 
tive counties  (or  or  on  account  of  whlcb  sucb 
ootlections  were  made  by  said  auditor  of  state  at 
tbe  next  ensuing  settlement  with  sncb  county, 
but  tbe  penalty  ao  collected  shall  be  credited  to 
tbe  general  fund  of  the  atate;  and  upon  sucb 
■etilementbeing  made  tbe  treasurers  of  the  sev- 
eral counties  sball.  at  their  next  aettlemeuts,  en- 
ter credits  upon  tbe  proper  duplicates  in  their 
offices,  aod  at  tbe  next  settlement  with  sucb 
S06]couoty  report  tbe 'amount  so  received  tiy 
him  in  bis  settlement  with  tbe  state,  and  proper 
entries  shall  be  made  with  reference  thereto: 
provided,  however.  That  to  any  such  action  tbe 
amount  of  the  aaseasmeut  fixed  by  said  state 
board  of  tax  commisdnoera  and  apportioned  to 
•ucb  county,  or  apportioned  by  the  county 
auditor  to  any  particular  townulp,  shall  not 
be  controverted." 

In  December,  1898.  the  Western  Union  Tel- 
egraph Company  brought  suit  against  tbe  audit- 
ors and  ireasureraiDf  the  various  counties  in  the 
state  of  Indiana  through  or  in  which  Its  lines 
extended,  to  enjoin  the  cfdlectlon  of  tbe  taxes 
assessed  for  the  year  1898,  on  tbe  ground  that 
tbe  act  of  1898  was  unconstitutional.  This 
cause  was  decided  in  favor  of  tbe  validity  of 
tbe  law  In  the  circuit  court  of  Marion  county, 
from  which  an  appeal  was  taken  to  tbe  su- 
preme court  of  Indiana,  where  ihe  Judgment 
was  aflBrmed.  Wettern  D.  Tehg.  0a.  t.  Tag- 
gert.  141  Ind.  381.  A.  writ  of  error  was  sued 
out  from  this  court  to  the  supreme  court  of  In- 
diana to  review  that  decioion,  and  the  judg- 
ment of  that  court  was  affirmed.  We$tem  U. 
TeUg.  Co.  T.  Taggart,  168  U.  8.  1  [41:  49]. 

In  AuitUBt,  18V4,  the  telegraph  compsny 
Died  a  bill  in  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana  against  tbe 
auditor  of  the  Ktate  of  lodiaoa  to  enjoin  blm 
from  certifying  to  the  auditors  of  tbe  various 
counties  Ihe  assessments  on  its  property  made 
by  tbe  stale  board  of  tax  commissiooers  for 
tbe  year  1894,  on  tbe  ground  ot  the  unconstl- 
tationallty  of  the  act  of  1898.  A  demurrer 
was  sustuned  to  tbe  bill,  and  It  was  thereupon 
dismissed.  Wettern  XT.  Teleg.  Go.  v.  Bender- 
tm,  08  Fed.  Rep.  S88.  From  this  decree  of  tbe 
circuit  court  an  appeal  was  tatceo  to  this  court 
and  the  cause  docketed  February  17,  1896, 
which  appeal  was  dismisaed  by  appellant,  De- 
cember 7,  1896. 

On  Hay  7, 1894,  tbe  atate  of  Indiana  brought 
•uit  against  tbe  company  In  the  circuit  court 
of  Marion  county  to  recover  the  taxes  for  1898, 
and  subsequently,  on  June  11,'  1895,  filed  a  sup- 
plemental complaint  therein,  seeking  judg- 
ment for  tbe  delinquent  taxes  for  we  year 
1894.  Tbe  state  recovered  judgment  for  tbe 
amount  of  the  taxes  and  peoalttes  thereon  fof 
tbe  yeara  named,  includiog  the  penalty  of  50 
per  cent,  and  the  telegraph  company  appealed 
to  the  supreme  court  of  (he  ilate^  where  tbe 
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judgment  was  afBrmed.  Wettern  XT.  TeUg.  Co. 
V.  and.)  4i  N.  B.  798.  The  •causej^T 
was  then  Ivougbt  to  this  court  ob  writ  of  ar- 
lor. 

lifmrt.  Saarael  O.  Plekeos,  WUlard 
Brown,  and  Charles  W.  Walls  (or  plals- 
tiff  in  error. 

MeMtrt.  WllliajB  A.  K*tehaa%  Att<MT»ey 
QeoeraT  of  Indiana.  AIomo  €tr»wieS«Itl^ 
aod  Merrill  Moores  for  defendant  in  error. 

Mr.  Chief  Justice  Faller  delivered  the 
opinion  of  tbe  court: 

Whether  the  60  per  cent  penalty  dauae  (rf 
the  act  of  1893  contravenes  the  Constitution  of 
tbe  United  States  la  tbe  question  presented  on 
this  writ.  If  it  does  not,  the  question  whether 
that  penalty  was  properly  included  In  the  judg- 
ment rendered  against  the  telegraph  company 
was  for  the  determination  of  tbe  state  courts. 

Tbe  necessity  of  classifying  the  subjects  of 
taxation  in  order  to  reach  uniform  and  juat  re- 
solta.  aa  far  aa  possible,  la  not  denied;  nor  that 
the  infliction  of  penaltlea  on  delinquency  la  a 
usual  and  legitimate  mode  of  compelling  tbe 

grompt  paymentof  taxes.  But  the  contention 
i  that  Ibis  provision  for  a  60  per  cent  penalty 
is  an  arbitrary  discrlmlnatioo.  not  falling 
witbin  the  principle  of  classification,  and  there- 
fore open  to  conBtitutional  objection  as  amount- 
ing to  a  denial  of  the  equal  protection  of  tbe 
laws  and  a  deprivation  of  property  without  do* 
process  of  law. 

Tbe  supreme  court  of  Indiana  was  of  optn- 
ion  that  by  reason  of  the  differences  In  the  na- 
ture of  these  companies  and  the  uses  to  which 
their  property  was  devoted  In  the  prtMecutlon 
of  tbeir  business  from  other  taxpayers  and  their 
property  and  business,  the  legislature  was  los- 
ttfled  In  placing  them  In  a  Class  by  tbemselvea 
and  subjecting  them  to  tbe  particular  method 
of  effecting  collection  by  means  of  penalties  and 
suit  for  recoveiT  of  Judgment  for  the  d^ln- 
quent  taxes  wlui  penatlles  added. 

•Under  tbe  act  of  Match  6, 1891,  tax-  [SOS 
payers  and  their  property  were  variously  claasi- 
fled  In  respect  to  the  nature  of  thefr  buafaieaB 
and  property,  as,  for  fautanoe,  aasodatkms  for 
banking  purposes,  not  Incorporated,  were 
placed  To  one  claas,  while  the  ahares  of  capital 
stock  of  banks  located  witbin  the  sUte,  whether 
organized  under  tbe  lawa  of  the  atate  or  the 
United  States,  were  placed  in  another  and  as- 
sessed to  the  owners  thereof,  special  pro  vision 
being  made  for  tbe  bank  toretun  dtvtdends  be- 
longing to  the  stockholders  until  tbe  taxes 
Bbouldlie  paid  Ond.  act.  1891,  chap.  99,  g§  09- 
66);  insurance  companies,  not  organized  under 
the  laws  of  the  state,  were  placed  In  another 
claaa,  and  it  was  provided  Uiat  any  insurance 
company  falllngor  refoslngfor  more  than  thir- 
ty days  to  TenSsr  an  acoonnt  for  lis  premium 
receipts  and  pay  tsxes  thereon,  sbonid  forfeit 
$100  per  day  for  each  day  tbe  report  waa  with- 
held or  payment  delayed,  to  be  recovered  In  an 
action,  authority  being  also  conferred  on  tbe 
auditor  of  state  to  revoke  the  anthority  of 
the  defaulting  company  to  do  boslness  (g  67): 
express  companies  were  placed  in  another  claae 
and  provision  made  for  the  forfeiture  of  $1M 
per  day  for  failure  to  render  the  particular  ac- 
count provided  for  and  pay  Ow  reqirired  taxca 
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tfaereoD,  to  be  recovered  In  an  action,  the  eom- 
paoies  Mag  prohibited  from  canytog  on  busi- 
ness UDtd  the  payment  was  made(|  6^.  Blmi- 
lar  proTidoDS  were  made  as  to  telegraph  com- 
panies 08],  telephone  companies  (§70),  and 
sleepiog-car  companies  (g  71),  and  the  same  in 
labstance  u  to  bridge  and  ferry  companies 
(g  Street  railroads,  waterworks,  gas, 

manufacttirfny  and  mining  compaDiea,  Insur- 
ance companies,  and  other  associationa  incor- 
porated under  the  laws  of  the  state,  etc.,  were 
subjected  to  Bllll  a  different  proTisloD  78). 
Railroad  companies  (gg  76-88)  and  building, 
loan,  and  laTloga  losUtutlons  (g  89)  were  also 
placed  In  different  classes. 

The  act  of  March  6. 1808.  repealed  the  aeo- 
tlona  of  the  prior  act  relating  to  eipress,  tele- 
graph, telephone,  and  sleeping  car  companies, 
and,  with  other  prorlsionn,  pibncribed  this  60 
per  cent  penalty  and  proridea  for  an  action  for 
the  deli  nqnent  taxes  and  penalties,  by  way  of  se- 
300]  curing  collection.  The*OrdInary  reme- 
dies \ty  levy,  distraint,  and  sate  were  manifestly 
believed  by  the  general  assembly  to  be  open,  as 
to  these  companies  and  their  properties,  to  ob- 
jection as  IntBrfering  with  the  exercise  of  their 
public  fuDCtioos,  and  directly  Impedloe  the 
transaction  of  interstate  commerce;  and  the 
impracticability  of  pursuing  the  ordinaiy 
methods  of  colle<^on.  In  view  of  that  objec- 
titm,  f  nmished  a  sufficient  ground  for  tbe  adop- 
tion of  another  mode  as  better  suited  to  the 
exigency  because  not  Involving  the  auspenslon 
of  the  discharge  of  public  duty  In  that  regard. 

It  has  been  repeatedly  laid  down,  as  slated 
by  Hr.  Justice  Lamar,  in  Paeifie  Exp.  Co.  v. 
Sabert.  U3  U.  B.  889,  851  [86: 1086,  1089.  8 
Inters.  OonuRep.  610],  "that  a  system  which 
imposes  the  same  tax  upon  every  species  of 
property,  irrespective  of  its  nature  or  condi- 
tion or  daes,  will  be  destructive  of  the  princi- 
ple of  uniformity  and  equality  in  taxation  and 
of  a  Just  adaplation  of  property  to  its  bur^ 
deosr  ftnd  It  Is  equally  true  as  to  the  particu- 
lar meana  taken  to  enforce  tbe  collection  of 
taxes,  one  role  may  be  adopted  in  respect  of 
the  admitted  ose  of  one  kind  of  profwrty  and 
another  rule  in  respect  of  tbe  admitted  use  of 
another,  in  order  that  all  may  be  compelled  to 
contribute  thdr  proper  shue  to  the  burdens 
of  ftoveromenL 

As  to  railroad  companies,  it  had  been  de- 
cided in  Indiana  that,  under  existlnff  statutes, 
neither  the  franchise  and  the  privileges  of 
snch  companies,  nor  any  Isnda,  easements,  or 
things  essential  to  their  existence,  or  necessary 
to  tbe  enjoyment  of  their  franchise,  could  be 
sold  on  execution  to  satisfy  ludgtneots  at  law 
against  tbem,  while  their  rolling  stock,  when 
not  in  actoal  use,  wss  liable  to  selsare  and 
a^e;  and  that  the  leglalature  had  deemed  it 
the  wisn  course  tO)  leave  the  method  of  coer- 
cing payment  In  each  case  to  the  flexible  juris- 
diction of  a  court  of  chancery  rather  than  to 
prescribe  a  method  wbicb  might  be  suited 
to  one  case  and  not  to  another.  Lovitmlle,  N. 
A.AO.B,  Cb.  T.  Bontfi*  U?  Ind.  601  [8  L.  R. 
A.  485]. 

In  respect  of  the  companies  under  considera- 
tion, the  Infliction  of  a  severe  penalty  and  tbe 
recovery  of  Judgment  in  a  suit  for  taxes  and 
penalties,  which  judgment  would  bear  interest 
(as  it  had  been  held  ddlnqoent  taxea  did  not, 
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Ecannille  •ii  T.  JET.  ff.  Co.  r.  ITssf.  189  [310 
Ind.  254),  and  could  be  collected  through  the 
appointment  of  a  receiver,  by  sequestration  or 
otherwise,  if  In  such  manner  ss  enabled  the 
discharge  of  public  duties  to  be  maintained, 
was  assumed,  on  grounds  of  public  puliry, 
to  be  the  least  objectionable  and  most  efficient 
course  to  be  pursued. 

Judgments  having  been  rendered  at  law, 
whatever  course  might  be  adopted  thereupon 
for  their  collection  would  be  necessarily  such 
as  would  conserve  the  public  Interest  snd 
would  not  stay  the  operations  the  eompsnlN 
were  organized  to  carry  on. 

The  amount  of  tbe  penaltf  wot  a  airtter 
for  tbe  legislature  to  determine  In  its  discre- 
tion, and  the  supreme  court  refers  to  the  im- 
postilon  of  penalties  In  other  ioatanns  under 
the  statutes  of  Indiana,  varying  according  to  tbe 
particular  subjects  of  taxation,  apparently  csl- 
culaledtooperatewitbquiteasmuch  harshness. 

It  pror^riy  be  farther  remarked  that 
these  oompaniea  could  have  avoided  incurring 
this  liability,  since.  If  desirous  of  testing  the 
legality  of  the  taxes  assessed  against  them, 
tbey  could  have  paid  tbem  under  protest  and 
brought  suit  to  recover  back  the  money  so 
paid,  if  unlawfully  exacted,  or  applied  to  the 
proper  authorities  for  relief,  adequate  provi- 
ston  being  made  by  the  laws  of  Indiana  for  tbe 
prompt  return  thereof  in  case  of  the  Innlldity 
of  tbe  sssessment,  in  whole  or  In  part.  Ind. 
Stat.  1894,      7015,  7016. 

We  are  unable  to  discover  any  ground  for 
holding  that  the  Federal  Constitution  was 
violatea  by  this  law,  and  agree  in  tbe  view 
which  the  supreme  court  of  the  sute  ezprened 
in  tbe  premises. 

Judgment  ajjhmad. 


WARREN  E.  PRICE,  Ftff.  in  Err.,  [811 

e. 

UNITED  STATEa 
(Bee  S.  a  Bepoiter'i  ed.  8U-81IU 

Deposing  in  Ois  mailt  oAseene  matter— deeojf 
letUn. 

i.  An  allegatton  that  defendant  knowtotlr  de- 
posited In  the  mailt  a  put>I]c«tloii  *tbe  character 
o(  wblob  to  so  obsoene.  lewd,  uid  lasolvlous  f  tat 
Mdd  booh  would  tw  offensive  If  set  forth  in  tUs 
indlctmeat,"  sufflcleotlr  ofaargw  that  the  book 
was  in  fact  obsoene,  laaotvlous,  or  lewd,  and  that 
he  knew  It  to  be  so. 

t.  ItlsnodefensefortbemalUnKOtoljsoenepub- 
lloattoDs  ttat  they  are  sent  to  a  government  In- 
spector who  has  written  deoor  letters  aaUng  Cor 
them. 

[No.  686.] 

aiOmitta  January  19,  1897.  Decided  FAru- 

ary  IS.  1897. 


Nora.— ^  to  obetruettng  the  maO:  what  eonttt- 
ruleatiteci^enM.-see  note  to  United  States  v.  Kirby. 
Vkm. 

Aj  to  JiabUayc^pottmcuUr  general  and  pottma*- 
ier  for  lonn  and  detatUon  efletUn  cmd  pofert,  see 
□oie  to  Donlep  t.  Hunroe,  SHI 
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IN  ERROR  to  tbe  District  Court  of  the 
Uniied  States  for  the  Northeni  District  of 
Catifornia  to  review  a  judgment  coaTiciinK 
%VarreDE.  Price uodcr U. S.IleT.  8tat.g8893. 
for  depositiog  In  tbe  malls  of  the  United  Slates 
obscene,  lewd,  and  lasciTlouB  matter.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Menrt.  Warren  E.  Price,  in  propria  per- 
»o«a,  and  Burnette  Q.  HoMkell,  for  plaintiff 
in  error. 

Mr.  J.  M.  Diokinaoiit  AsslBtaiit  Attorn^ 
Oeoeral,  for  defendant  In  error. 

Mr.  Justice  Peckham  delivered  tbe  opin 
ion  of  tbe  court: 

Tbe  plainiiff  vas  indicted  under  TT.  8.  Rer. 
Stat,  g  8893.  for  depositing  in  tbe  mails  of  the 
United  States  obscene,  lewd,  and  lascivious 
matter.  Afier  trial,  be  wasconvicted  and  sen- 
tenced to  eighteen  months'  imprisonment  la  tbe 
California  state  prison,  and  to  pay  a  fine  of 
$500.  Upon  writ  of  error  sued  out  from  this 
court  tbe  record  is  now  before  us  for  review. 

Tbe  indictment  contained  five  counts,  tbe 
first,  second,  and  fourth  of  wblcb  charged  tbe 
defendant  with  giving  Information  as  to  where 
obscene  matter  might  be  obtained,  and  tbe 
third  and  fifth  charged  him  with,  dcposKlDg 
Bucb  matter  In  the  malls.  A  motion  was  made 
before  trial  to  quash  ail  the  counts  of  tbe  indlct- 
A 1 2]ment,  and  it  was  granted  as  to  the  'first, 
■ccond,  and  fourth,  and  denied  at  to  the  third 
and  fifth  counta.  The  defendant  then  de- 
murred to  tbe  indictment  on  the  ground  that 
it  did  not  charge  Ibat  the  matter  was  noomail- 
nble,.  nor  did  it  charge  that  it  was  obscene  or 
lewd  or  lascivious  or  of  an  indecent  character. 
Tbe  demurrer  was  ovctruled  and  the  parties' 
went  to  trial.  After  his  conviction  of  tbe  of- 
fense slated  In  tbe  third  and  fifth  counts  tbe 
defendant  moved  In  arreatof  judgment  on  tbe 
ground,  among  other  things,  that  it  was  nO' 
where  in  either  of  these  counts  alle;:ed  that  tbe 
book  or  pamphlets,  or  either  of  them,  was  lo 
fact  obscene,  lewd,  or  lascivious,  or  of  an  in- 
decent character,  and  that  they  were  nonmail- 
able matter,  Tbe  motion  was  overruled  and 
tbe  defendant  sentenced  as  above  staled. 

There  are  but  (wo  grounds  upon  which  tbe 
sultlclency  of  the  indictment  Is  attacked;  the 
first  being  that  there  is  no  direct  allegation  in 
either  count  that  tbe  defendant  knew  that  the 
book  that  be  deposited  in  the  mall  was  obscene 
or  lewd  or  lascivious,  the  only  charge  being, 
as  is  claimed,  that  he  knowingly  deposited  a 
book,  the  contents  of  which  were,  as  a  matter 
of  fact,  lewd  and  lascivious,  the  point  t>cing 
tbe  alleged  absence  of  any  charge  that  be 
knowingly  deposited  a  book  wblcb  in  fact  was 
obscene,  lascivious,  and  lewd,  and  which  be 
knew  was  of  that  character. 

Tbe  further  ground  is  taken  that  tfaere  Is  in 
truth  no  allegation  that  thematierwasobecene 
or  lewd  or  lascivious,  but  tbe  indictment  con- 
tains nothing  more  than  a  mere  expression  of 
the  opinion  of  the  pleader  that  it  was  so  ob- 
scene as  to  be  unfit  for  repetition  lo  the  indict- 
ment. 

We  think  there  is  no  force  in  either  conten- 
tion. Tbe  plain  meaning  of  the  indictment  is 
that  the  defendant  deposited  in  the  maiU  a 
book  which  he  knew  to  be  obscene,  and  that  in 
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truth  It  was  obscene,  and  so  much  so  as  to 
render  it  improper  and  offeusive  lo  place  tbe 
same  upon  tbe  public  record  of  the  court.  Tbe 
indictment  is  subsiftntialiy  like  the  one  which 
we  held  to  be  sufficient  In  Roaen  v.  Vn&td 
Staiea.  161  U.  6.  29  [40:  «06].  Tbe  iodirtnieot 
In  that  case,  as  It  is  set  forth  in  the  report, 
states  that  tbe  accused,  on  tbe  24tb  dav  of 
April,  I8£8,witbln  tbe  southern  district  of  New 
York,  "did  unlawfully, wilfully,  and  knowing- 
ly 'deposit  and  cause  to  be  deposited  In  (813 
the  postoflace  of  tbe  dty  of  New  Tork,  for 
mailing  and  delivery  by  the  postofBce  eatah- 
liabment  of  the  Unfted  Stales,  a  certain  ob- 
scene, lewd,  and  lascivious  paper,  which  said 
paper  then  and  there,  on  the  first  page  thereof, 
was  entitled  *  Tenderloin  Number,  Broadway.' 
and  on  tbe  same  page  were  printed  tbe  wordj 
and  figures  followiog, — that  fa  to  say:  *yid> 
ume  11,  number  87;  trademark,  1892;  by  Lew 
Hosen:  New  York.  Saturday.  April  16, 1898; 
ten  cents  a  copy,  $4.00  a  year,  in  advance;*  and 
thereupon,  on  the  same  page,  fs  a  picture  of  a 
cab,  horse,  driver,  and  the  figure  of  a  female, 
together  (underneath  the  aald  picture)  with  tbe 
word  '  Tenderloioeuse,'  and  tbe  said  paper 
consists  of  twelve  psRea,  minute  description  of 
which,  with  the  pictures  therein  and  uereon, 
would  be  offensive  to  tbe  court  and  Improper 
to  spread  upon  the  records  of  the  court  because 
of  their  ot»cene,  lewd,  and  indecent  matters; 
and  tbe  said  paper  on  the  aaid  twenty-fourth 
day  of  April,  in  the  year  one  thousand,  eigh 
hundred  and  ninety-three,  was  inclosed  In  a 
wrapper  and  addressed  as  follows,— that  li  lo 
say:  *  Mr.  Geo.  Edwards,  P.  O.  box  MO.  Snm- 
mit,  N.  J..'— against  tbe  peace  of  the  tiniied 
States  and  tbeir  dignity,  and  contrary  to  Iba 
statute  of  the  United  States  In  mch  case  made 
and  provided." 

In  that  case  we  held  that  tba  general  cha^ 
that  defendant  unlawfully,  wilfully,  and 
knowingly  depoaited  and  caused  to  be  depos- 
ited in  tbe  posloffice  a  certain  obscene,  lewd, 
and  lascivious  paper,  as  therein  described, 
might  not  unreasonably  be  construed  as  mean- 
ing that  the  defendant  waaand  must  have  been 
aware  of  the  nature  of  its  contents  at  the  time 
he  caused  it  to  be  put  into  the  postoffice  for 
transmission  and  delivery.  Hr.  Justice  Har- 
lan, in  delivering  tbe  opinion  of  tbe  court  In 
that  case,  said:  '*  Of  course  be  did  not  under- 
stand tbe  government  as  claiming  that  the 
mere  depositing  in  the  postoffice  of  an  obscene, 
lewd,  and  lascivious  paper  was  an  offense  un- 
der tbe  statute,  if  the  person  so  depositing  it 
bad  neither  knowledge  nor  notice,  at  the  time, 
of  its  character  or  contents.  HemusthaTenn- 
dersiood  from  tbe  words  of  the  indictment  that 
the  government  imputed  to*hImknowl-[814 
edge  or  notice  of  the  contents  of  the  paper  ao 
deposited.  In  their  ordinary  acceptation,  tba 
words  'unlawfully,  wilfully,  and  knowingly.* 
when  applied  to  an  act  or  thing  done,  import 
knowledge  of  tbe  act  or  thing  so  done,  aawell 
aa  an  evil  Intent  or  bad  purpose  in  doing  such 
liiing;  and  when  used  In  an  Indictment  in  con- 
nectfoo  with  the  charge  of  having  deposited  In 
tbe  mails  an  obscene,  lewd,  and  lascivlooa 
paper,  contrary  to  tbe  statute  in  such  case  nude 
and  provided,  could  not  have  been  cooMrued 
as  applying  to  tbe  mere  depoaiiiog  Id  the  mall 
of  a  paper  the  contents  of  which  at  the  time 
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were  wboUj  nokoowD  to  Ibe  peraoo  depositing 
it.  Tbe  case  b  tbvrefon  oot  one  of  total 
omissfon  from  the  iDdfctment  of  an  essenlial 
averment,  but,  at  most,  one  of  the  inaccurate 
or  imperfect  Biatcmeot  of  a  fact;  and  auch 
itaiemcDt,  after  vi  rdict,  may  be  taken  in  tbe 
broadest  sense  authorized  by  tbe  wonla  used, 
eren  If  it  be  adverse  to  tbe  accused." 

AdlsUootloo  is  attempted  to  be  taken  be- 
tween tbe  Bo$en  Oase  and  the  one  at  bar  for 
the  reason,  as  is  stated,  that  tbe  indictment 
Id  the  former  case  contained  a  direct  charge 
that  the  defendant  did  deposit  in  the  postofBce  a 
fXTtain  obscene,  lewd,  aad  lascivious  paper, 
wbereas  in  tbis  case  so  such  charge  is  made, 
but  only  tbat  tbe  defendant  knowingly  depoa- 
lted,etc.,  a  printed  bofdc  and  pamphlet  "tbe 
character  of  which  Is  so  obscene,  lewd,  and 
lasciTioas  tbat  said  book  would  he  offensive  if 
set  forth  in  full  in  this  indictment."  In  other 
words,  It  is  said  that  when  an  indictment  con- 
tatos  a  charge  Ibat  abook  "Is  so  obeccDe,  lewd, 
and  lascivious"  tbat  it  would  be  offensive  to  set 
it  forth  in  full  in  the  indictment,  it  is  not 
thexeliT  charged  that  the  book  was  in  fact  ob- 
scene, lewd,  or  lascivious.  It  takes  stronger 
eyes  than  we  possess  to  discover  any  real  and 
material  difference  in  tbe  meaning  of  tbe  two 
expressions.  The  plain  Boglteh  of  an  allega- 
tion tbat  a  book  is  so  obscene  and  Indecent  as 
to  be  offeosive.if  set  forth  in  full  in  an  indict- 
ment and  placed  upon  tbe  records  of  tbe  court, 
is  that  the  book  Is  obscene  in  fact  and  to  tbe 
degree  described.  No  one  denies  that  there 
are  degrees  of  obscenity,  any  more  than  that 
two  and  two  make  four,  but  when  a  book  is 
stated  to  be  so  obscene  that  it  would  be  offeo- 
3 1 S Jsive  if  set  forth  in  full  In  an  *indictment, 
such  allegation impOTtsastifflcientd^TMofobs 
icenltv  to  render  me  production  nonmalUble 
and  obscene  under  the  statute. 

This  indictment  is  sufficient  because  it  does. 
In  fact,  contain  a  charge  tbat  the  book  was  ob- 
scene, to  the  knowledge  of  the  defendant,  who 
knowingly  and  wilfollT,  with  such  knowledge, 
deposited  it  In  the  mafl  and  thus  viiriated  tbe 
sutate.  No  one,  on  reading  the  third  and 
fifth  counts  of  tbe  indictment,  could  come  to 
any  other  conclusion  in  regard  to  tbelr  mean- 
ing, and  when  this  Is  tbe  case  an  indictment  is 
good  enough. 

There  is  no  danger  of  the  defendant  In  such 
case  being  deprivS  of  any  of  his  Just  rlgbu 
bf  boldtngtbe  indictment  to  be  good.  If  there 
were  any  defect  at  all  in  such  an  indictment  it 
should,  as  was  stated  In  tbe  Jtoten  Que,  be  re- 

frded  after  verdict  as  one  of  form  under  U. 
Rev.  BtaL  g  lOSfi,  providing  tbat  tbe  pro- 
ceedings on  an  indictment  found  by  a  grand 
iary  in  any  district,  circuit,  or  other  court  of  tbe 
united  States  shall  not  be  affected  "by  reason 
at  any  defect  or  imperfection  fai  matter  of 
form  only  which  shall  not  tend  to  tbe  preju- 
dice of  the  defendant." 

One  further  sround  for  a  reversal  is  made  by 
counsel  fqr  plaintiff  in  error.  It  appears  from 
the  bill  of  exceptions  tbat  the  government  in- 
spector who  instigated  tbe  prnsecuUon  in  tbis 
case  hsd  been  informed  that  the  statute  was 
being  violated,  and  for  the  purpose  of  dlsrov- 
erlng  tbe  fact  whether  or  not  the  plaintiff  In 
error  was  engaged  In  such  violation,  the  In- 
q)eclor  wrote  several  communicatioiis  of  the 
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nature  of  decoy  letters,  wblrti  are  set  forth  in 
tbe  record,  asking  tbe  plaintiff  In  error  to  send 
blm  through  tbe  mail  certain  booltB  of  the 
cboracler  covered  by  the  statute,  which  (he 
plaintiff  in  error  did,  as  is  sllpged  by  tbe  pros- 
ecuilon  and  as  has  been  found  by  the  verdict 
of  tbe  Jury.  This  has  been  held  to  constitute 
no  valid  ground  of  objection.  Hoaea  v.  United 
SkUa,  161  n.  &  4i  (40:  6101:  Andrew  v. 
JJniied  StaUa,  162  U.  K  480  [4Qt  10281. 
7%*re  i»  ne  error  in  tAe  r*cord  and  iht  judg^ 
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JOSHUA  60BHAM. 
Om  B.  C.  Beporter's  ed.  8M-m) 
Judgment  for  Indian  dtpreiation*. 

Judgment  tor  ladlan  depredations  may  be  ren* 
dered  RfmlDst  tbe  United  Sules  alone,  under  tbe 
act  of  March  81  INI,  wbere  tl>e  tribe  of  lodisns 
to  wbtob  tbe  depredators  tieloov  cannot  tw  Iden* 
tilled,  althoiiah  bj  tbe  aot  tbe  ooort  Is  required 
to  detarmlne,  IX  possible,  tbe  tribe  wblob  oou- 
mltted  tbe  wrooc.  and  render  Judsrmeat  aaatost 
tbe  ITntted  States  and  aialosC  sneh  trflw  when 
Mentlfled. 

[Na  187.] 

Arjpui  JMnarjf  88, 1S97.   DeeidtS  Mnutrt 

IS,  IS97, 

• 

APPEAL  from  a  Judcment  of  the  Oourt  of 
Claims  in  favor  of  Joshua  Qortaam  against 
the  United  Slates  for  damages  for  ttie  destruc* 
tlon  of  plaintiff's  property       tbe  Ckunanclw 
and  Kiowa  Indians.  AMrmsd. 
Bee  same  case  below,  SO  Ct.  CI.  07. 

Statement  by  Mr.  Justice  Peekhanat 
The  appellee  herein  filed  his  petition  aninst 
tbeUoiled  States  and  the  Comanche  and  Kiowa 
Indians  in  tbe  court  of  claims  on  tbe  4tb  day 
of  September,  1801,  in  which  be  claimed  to 
recover  damages  for  the  deatructlon  of  his 
property  on  the  SOth  day  of  January,  1868,  by 
the  Comanche  and  Kiowa  Indians,  in  amltj 
with  the  United  Btatos.  at  Indian  creek,  in 
Cooke  couo^,  Tens.  The  property  destroyed 
consisted  of  iiorses,  mares,  and  colts,  of  tbe  al- 
leffed  value  of  $1,800. 

Tbe  government  filed  an  answer  to  such  pe- 
tition. In  which  it  denied  each  and  every  alle- 
gation therein  contained.  The  case  was  doly 
tried  before  tbe  court,  which  fonnd  as  ftcta 
tbat  tbe  claimant  was  at  the  time  of  tbe  loss  of 
his  property,  and  ever  since  baa  been,  a  citizen 
of  tbe  United  Hutes.  and  tbat  in  tbe  year  1868 
he  was  tbe  owner  of  the  property  described  In 
bis  petition,  and  that  it  was  of  the  total  value 
of  $1,880;  that  It  was  destroyed  or  taken  from 
him  by  Indians  belonBing  to  the  Indian  tribes, 
at  the  time  In  aml^  with  the  United  Stales, 
and  tbe  depredation  was  without  Just  cause  or 
proTOoatlon  on  the  part  at  claimant,  aad  tbat 


ffooL-^At  to  JMIom  and  /fiAon  Iribca  (Mr 
status  and  rtghtM;  turiadtetion  and  eontml  mtr  UWm, 
note  to  Woraester  v.  OetKcla.  8:  UB, 

789 


Digitized  by  Google 


810-310 


SUFREMB  COUBT  OF  THE  UxiTKD  STATSa 


Oor.  Tebm, 


it  did  not  appear  at  the  time  of  the  depreda 
CioD  that  any  Indian  troubles  existed;  that  do 
part  of  the  property  included  in  the  computa 
tion  bad  been  relumed  or  paid  for.  Upon 
tbese  findings  the  court  decided  as  eonclostons 
of  law  tbat  the  plaiolUf  was  entitled  to  recover 
from  the  United  States  the  value  of  tbe  prop- 
erty. 91,890;  and  that  his  petition  as  aeaiosl 
tbe  Comanche  and  Klowas  should^  dismiBsed. 
Judtrment  was  accordiuftly  entered  aealnst  tbe 
317  ]United  States  for  the  sum  named  and*for 
a  dismissal  against  the  Indians.  A  motion  by 
tbe  United  Statea  for  a  new  trial  was  overruled, 
and  thereafter  an  appeal  was  allowed  to  this 
oonrU   Reported  below  In  89  CL  CI.  97. 

The  appellant  anlgni  for  errors  of  fact: 

0)  Tbat  the  court  erred  in  finding  tbat 
daimant's  property  was  takeo  or  destti^ed  by 
Indians  belonging  to  Indian  tribes  at  the  time 
in  amity  with  tbe  United  States. 

(8)  In  finding  that  tbe  depredation  wss  com- 
mitted without  lust  cause  or  provocation  on 
the  part  of  tbe  claimaot  or  his  agent. 

(8)  In  finding  that  it  does  not  appear  tbat 
any  Indian  troubles  existed  at  the  time  of  the 
depredation. 

Errors  of  law  are  assigned: 

(1)  Tbat  tbe  court  erred  in  its  conclusion  of 
law  that  tbe  claimant  should  recover  from  the 
United  Stule^  tbe  sum  of  $1,890;  and, 

(2)  it  erred  in  entering  judgment  against  the 
United  Slates. 

Meun.  AlejEMkdar  Port«r  Mora*  and 

CliarU*  B.  Howry,  Assistant  Attorney  General, 
for  apDellaoL 
Mr.  7ohB  Wharton  Clark  for  appellee. 

Hr.  Justice  FaekhMs  delivered  tbe  oidoloB 
of  the  court: 

There  is  here  but  a  dogle  question  for  this 
court  to  review^  and  tbat  relates  to  tbe  right  of 
tbe  court  of  claims  to  render  judnnent  against 
the  United  States  alone  under  the  Indian  depre- 
dation act  where  tbe  tribe  of  Indians  to  which 
tbe  depredators  belong  cannot  be  identified, 
and  such  inability  is  stated  and  judgment  ren- 
dered against  the  United  States  only. 

The  act  In  question  Is  entitled,  "An  Act  to 
Provide  tor  the  Adjudication  and  Payment  of 
Clainu  Arising  from  Indian  Depredations." 
approved  Mardi  8,  1891.  (20  Stat,  at  L.  651. 
diap.  538). 

Under  that  act  jurisdiction  Is  coitferred  upon 
tbe  court  of  claims  to  Inquire  into  and  finally 
adjudicate,  in  the  manner  provided  in  tbe  act, 
first,  all  claims  for  tbe  property  of  citizens  of 
tbe  United  States  taken  or  destroyed  by  Indians 
3 1  Sl'belonging  to  any  band  or  lril)e  or  nation 
In  amity  with  tbe  United  States,  without  just 
cause  or  provocation  on  tbe  part  of  the  owner 
or  agent  in  charge,  and  not  letnmed  or  paid 
for. 

The  2d  section  of  the  act  waives  aU  ques- 
tions of  limitation  as  to  the  time  and  manner  of 
presenting  such  claims,  provided  tbat  no  claim 
accruing  prior  to  July  1,  1865,  is  to  be  consid- 
ered tiy  the  court  unless  the  daim  shall  I>e  al- 
lowed or  bss  been  or  is  pending,  prior  to  tbe 
passage  of  tbe  act,  before  Congress  or  before 
the  other  officers  named  therein. 

Tbe  8d  section  provides  that  all  clainM  shall 
be  presented  to  the  court  bf  petitim,  setting 
7«0 


forth  tbe  facta  upon  which  sueb  claims  are 
based,  "tbe  persons,  classes  of  persons,  tribe 
or  tribes,  or  band  of  Indians  by  whom  tbe  al- 
leged illegal  acts  were  committed,  tu  near  at 
may  be,  the  property  lost  or  destroyed,  and  tbe 
value  thereof,  and  any  other  facts  connected 
with  tbe  transactions  snd  material  to  tbe  proper 
adjudication  of  tbe  case  involved." 

The  4tb  section  provides  for  serrioe  of  the 
petition  upon  the  Attorney  General  of  tbe 
United  States,  and  makes  it  bis  duty  to  appear 
and  defend  "the  Interests  of  tbe  government 
and  of  tbe  Indians  in  the  suit."  It  provides 
for  the  filing  of  a  proper  plea  by  the  Attorney 
General,  and  that  in  case  of  his  neglect  to  do 
so  tbe  clainunt  may  proceed  with  tbe  case,  bnt 
be  "shall  not  bave  judgment  for  his  clsbn  or 
for  any  part  thereof  unless  he  shall  establfaib 
tbe  same  by  proof  satisfactory  to  the  court." 

The  5tb  section  provides,  among  other  things, 
"tbat  the  court  shall  determine  in  escb  case 
tbe  value  of  the  property  taken  or  destroyed  at 
the  time  and  place  of  the  loss  or  destruction, 
and.  if  possible,  the  tribe  of  Indians  or  other 
iwrsoos  1^  whom  tbe  wrong  was  committed, 
and  shall  reader  judgment  in  favor  of  the 
claimantor  claimants  against  the  United  States, 
and  agaimt  the  tribe  of  Indiana  committing  the 
wrong,  %Bhen  «ueA  can  be  identifod." 

Tbe  6th  section  provides  that  tbe  amount  of 
the  judgment  rendered  against  any  tribe  of 
Indians  shall  be  charged  against  the  tribe  by 
which  or  by  the  members  of  wblcb  tbe  court 
shall  find  that  the  depredation  was  committed, 
and  shall  be  'deducted  and  paid  in  tbe  [3 1 9 
following  manner:  "First, nomaonuitfesdue 
sairl  tritte  from  tbe  United  States;  secoad,  if  no 
annuities  are  due  or  available,  then  from  any 
other  funds  due  said  tribe  from  tbe  United 
Stales,  arising  from  tbe  sale  of  their  lands  or 
otherwise;  third.  If  no  such  funds  are  due  or 
available,  then  from  any  appropriation  for  the 
benefit  of  said  tribe  other  than  appropriations 
for  tbeir  current  and  necessary  support,  sub- 
sistence, and  education;  and  fourth,  if  no  such 
annuity,  fund,  or  appropriation  is  due  or  avail- 
able, then  the  amount  of  tbe  judgment  shall 
be  paid  from  tbe  Treasury  of  tbe  United  Slates: 
Provided,  That  any  amount  so  paid  from  tbe 
Treasury  of  tbe  United  Sutes  shall  remain  a 
charge  against  such  tritw,  and  shall  be  de- 
ducted from  any  annuity,  fund,  or  appropria- 
tion hereinbefore  designated  which  may  bere- 
ztxxx  become  due  from  the  United  States  to 
such  tribe." 

The  8tb  section  provides  "that  immediately 
after  the  beginning  of  each  session  of  Congress 
tbe  Attorney  General  of  the  United  BUtes  shall 
transmit  to  the  ConRress  of  the  United  Slates 
a  list  of  ail  final  judgments  rendered  in  por- 
Busnce  of  this  act  in  favor  of  clairoaDts  aod 
against  the  United  States,  and  not  paid  as  here- 
inbefore provided,  which  shall  toereupon  be 
aj>^ropriated  for  in  the  pn^r  appropriation 

The  10th  section  provides  for  an  appeal  by 
the  claimaot  or  the  United  States  or  the  tribe 
of  Indians,  or  other  party  thereto  interested  in 
any  proceeding  brought  uada  the  ^ovisions 
of  tbe  act. 

Tlie  scheme  of  the  act  b  to  provide  paysMot 
to  the  citiseo  for  property  destroyed  under  tbe 
circuMstsncss  staled  in  tbe  1st  section,  and 
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where  Uie  ladlans  can  be  ideotlfled  to  nrnke 
iLem,  ilirougb  the  funds  comlugto  tbem  from 
tb«  gOTerameDi,  pa;  back  to  it  tbe  amouDt  it 
pays  by  reaaoo  ot  tbe  property  ao  deairoyed. 
we  tbiok  tbe  liability  of  tbe  governnient  to 
.pay,  upon  proof  of  tbe  facta  set  forth  In  tbe 
lat  aeciioo,  was  not  intended  to  be  dependent 
vpon  tbe  ability  of  tbo  claimant  to  identify  the 
.pdrticulartitiie  f^t  ortbeindUiduallndlanawho 
commuted  tbe  deprtHlmionB.  If  the  Identifica- 
tion could  be  mnde  they  were  to  repay  tbe  gov* 
SSOJernmeot,  *but  tbe  indemniflcatlon  of  tbe 
citixen  ma  not  to  be  dependent  upon  that  fact. 

Whea  thia  caae  «aa  before  ibe  court  of 
daima  it  received  tbe  very  careful  attention  of 
tbat  court,  and  acarceW  anything  can  be  added 
to  lla  wdl-coBsidered  oplntoo  delivered  by 
Judge  Nott  tn  directing  Judgment  against  tbe 
tJnited  Statea  and  dlstnli^g  the  petition 
■ninat  the  Comanche  and  Eiow»  Indiana. 

In  conferring  Juriadictlon  In  thta  claaa  of 
casea  upon  tbe  court  of  ctaims,  it  will  be  seen 
that  Congresa  conferred  it  In  regard  to  ail 
clalma  for  property  of  cltizena  of  the  United 
Statea  taken  or  destroyed  by  Indians  belong- 
ing to  any  band,  tribe,  or  nation  in  amity  wlUi 
tbe  United  Btatea,  without  Jnat  cause  or  prov- 
ocatloD  on  the  part  of  tbe  owner  or  agent  in 
charge.  So  long  as  tbe  depredations  were 
committed  upon  tbe  property  of  citizens  of  tbe 
United  Statea,  and  by  Indians  in  amity  with 
tbe  government,  without  just  cause,  etc.,  ju- 
risdiction and  authority  to  Inquire  into  and 
finally  adjudicate  upon  such  clatma  was 
granted  to  tbe  court.  This  broad  ground  of 
jurisdiction  would,  unleas  circumscribed  by 
tbe  subaeqnent  provision  of  the  act,  permit  an 
adjudication  against  the  United  Statea  alone. 
There  is  notlilng  In  any  other  portion  of  the 
act  which  provides  in  terms  for  joining  as  co- 
defendants  wiib  the  United  States  tbe  tribes 
or  bands  of  Indinns  by  whom  tbe  alle^  ille- 
gal acu  were  coramiU«l.  The  8d  aeotlon  of 
tbe  act  merely  provides  for  tbe  contents  of  the 
petition,  and  by  such  section  It  is  made  the 
duty  of  tbe  petitioner  to  state  In  his  petition 
"the  persons,  classes  of  pen-ons,  tribe  or  tribes, 
or  band  of  Indiann  by  whom  tbe  alleged  Illegal 
acta  were  committed,  as  near  as  may  be."  etc. 
Tills  ia  for  Uie  obvious  purpose  of  giving  some 
notice  to  tbe  government  of  tbe  alleged  facts 
upon  which  the  eldm  la  based  so  that  the 
proper  defense,  if  any  ezlat,  may  be  made  to 
the  claim. 

Seclloo  4,  among  other  things,  grants  Ibe 
right  to  any  Indian  or  Indians  Interested  In  the 
proceedings  to  appear  and  defend  by  an  attor- 
ney employed  by  such  Indian  or  Indiana,  with 
tbe  approval  of  uie  Oommlasioner  of  Indian  Af- 
32 1  ]  fairs,  *if  he  or  they  so  choose  to  do;  but 
If  no  such  appearance  Is  made,  it  still  remains 
the  primary  duty  of  tbe  Attorney  General,  un- 
der the  provisions  of  the  same  4th  section,  to 
appear  and  defend  the  Interest  of  the  govern- 
ment and  of  tbe  Indians  in  the  suit,  and  no 
clalmaot  can  have  judgment  for  his  clirim  or 
any  part  thereof  unless  be  shall  eatabliah  the 
same  by  proof  aatlnfactory  to  the  court. 

Taking  into  consideration  tbat,  by  tbe  Stb 
aectlon.  it  is  tbe  duty  of  tbe  court  to  determine 
In  each  case,  "if  possible,  the  tribe  of  Indians 
or  oi  her  persons  by  whom  tbe  wrong  was  com- 
mitted, and  to  render  judgment  in  favor  of  tiie 
IGfi  U.  8. 


clamant  or  claimants  against  tbe  United  Butea 
and  against  the  tribe  of  Indians  commilting 
the  wrong,  when  sucb  can  be  idenrifled,"  it 
may  be  fairly  claimed  that,  reading  all  tbe  pro- 
visions together,  tbe  act  makes  it  neoeanry, 
when  known,  to  join  with  the  United  Statea 
the  Indiana  or  tribe  of  Indians  by  whom  the 
Illi^  acts  are  alleged  or  are  supposed  to  have 
been  committed.  Although  the  4th  section 
provides  for  tbe  defense  of  tbe  claim  by  the 
law  officer  of  the  goveromeot  under  any  cir- 
cumstances, yet  as  tbe  interest  of  the  Indiana 
is  embraced  ia  tbe  Inquiry  before  tbe  court 
because  of  their  llaUUty,  to  a  judgment  against 
tbem.  If  identified,  and  to  a  payment  of  tbat 
judgment  out  of  the  annuities  or  otherwise  as 
provided  for  In  the  Oth  section.  It  is  proper  to 
allow  them  to  appear  and  defend  also  by  their 
own  attorney.  But  the  fith  seotlon  providei 
for  judgment  in  favor  of  claimant  and  against 
the  United  Btatea  in  any  event,  where  tbe 
property  of  a  cltlEen  has  been  destroyed  undn 
the  circumstances  provided  in  the  statute,  but 
only  against  tbe  tribe  of  Indians  committing 
the  wrong  "when  such  can  be  identified,"  and 
of  course  it  follows  that  If  they  cannot  be 
identified  no  judgment  can  go  anlnat  them. 
The  United  Sutea  would  then  be  left  as  atone 
responsible  for  tbe  property  destroyed  pro- 
vided the  proofs  were  of  tbe  chanuster  men* 
tioned  In  tbe  lat  section  of  tbe  act;  tbat  is,  the 
claimant  would  be  bound  to  prove  tbat  be  was 
a  citizen  of  the  United  States  at  the  time  of  the 
taking  or  destruction  of  his  property;  that  it 
bad  been  taken  by  Indians  belonging  to  some 
band  or  tribe  or  Nation  in  amity  wHh  [322 
the  United  Statea,  wfthout  just  cause  or  provo- 
cation on  the  part  of  the  owner  or  agent  In 
charge,  and  tbat  it  had  not  been  returned  ot 
paid  for. 

Unless  it  can  be  asserted  tbat  It  Is  Impossible 
to  make  out  a  cause  of  action  for  sucb  de- 
struction of  property  by  the  class  of  Indiana 
mentioned  In  the  Ist  section,  without  Identify- 
ing such  class  as  mentioned  in  tbe  5th  section, 
we  can  see  no  objection  to  a  recovery  against 
tbe  United  States  alone  In  this  case.  We  do 
not  think  that  it  Is  Impnsslble  to  prove  facts  of 
the  nature  set  forth  In  the  Ist  section,  although 
they  may  have  occurred  under  such  circum- 
stances as  to  prevent  identification  of  the  par- 
ticular tribe  or  band  of  Indians  committing 
the  illegal  act.  The  circumstances  of  the  case 
might  show  beyond  any  reasonable  doubt  that 
tbe  property  had  been  destroyed  by  Indians; 
tbat  it  was  at  the  time  so  situated  with  regud 
to  various  bands  of  Indians,  all  of  whom  were 
In  amity  with  the  Untied  States,  as  to  make  It 
Impoanble  to  identify  the  particular  band  to 
which  the  Indians  belonged  who  committed 
the  depredation,  but  that  from  the  facts  it 
could  not  be  successfully  questioned  that  the 
Indians  of  one  or  the  other  of  these  bands  had 
committed  the  depredation.  Under  such  cir- 
cumstances we  think  the  claimant  would  bring 
his  cause  within  the  provlslona  of  the  act  in 
question.  He  would  have  proved  tbat  hie 
property  bad  been  destroyed  by  Indians  be* 
longing  to  a  band  or  tribe  in  amity  with  the 
United  States,  but  which  of  several  bands  of 
that  description  he  would  be  unable  to  iden- 
tify. Consequeotiy  tbe  judgment  would  go 
af^nat  tbe  United  States,  but  not  against  any 
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partlcnlu  band  became  of  the  failure  of  the 
proor. 

We  think  after  a  careful  ezwnlnatloD  of  the 
whole  act  that  the  court  of  daima  waa  rlcht  tn 
entering  J  udgmeDt  againat  the  United  Btatea 
alone.  The  claimaat  havlngdied  pending  the 
anlt,  the  question  as  to  the  appolDlment  and 
q>pearance  of  an  administrator  may  be  dealt 
with  In  tbe  court  of  claims. 

TM0  judigmud  of  (Aat  erart  U  iUnfom  tf' 


338]  RUFUS  B.  OR  AYES,  Flf.  in  Err., 
e. 

UNITED  STATES. 

0eaS.GRaportH%  ad.MMHD 

ACm  Mirim  i»  bank  rtparlt. 

Kilrleaof  OTOtdrafta  aoderthe  headbw  **ZioaiM 
and  dtooounts**  Id  a  report  as  to  tbe  ooodltloD  of 
a  mUonal  bank,  wben  thej  were  made  by  depoe- 
Iton  who  had  permHlOD  to  make  tb«m  under  ar- 
nmiementi  vltli  tbe  proper  managers  of  tbe 
bank  for  (Aedlt,  are  not  nilM  entries  under  IT.  8. 
BOT.  Stat.  I MN;  wben  mate  In  good  faith  and  In 
the  beUef  of  the  right  to  malm  theaa, 

[No.  81.] 

Argtud  JaHuarjf^  S,  1807.  Deetdad  Fi^narjf 

IS,  1897. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  tbe  Noribera  District  of 
Iowa  to  review  a  judgment  or  tbat  court  con- 
Tlcdng  Bufus  E.  Graves  under  U.  S.  Rer.  Stat 
ft  {[209,  of  making  false  entries  In  reporta  of 
the  condition  of  the  Commercial  National 
Bank  of  Dubuque,  of  which  he  was  president. 
Bewrted,  and  rauae  remanded  for  a  new  trial. 
See  same  caae  below,  68  Fed.  Rep.  684. 
The  facts  are  stated  In  the  opinion. 
I   Mr.  C.  C.  Cole  for  plaintiff  in  error. 

Mr.  Edwmrd  B.  whltiMr*  Assistant  At- 
tonegr  Qeoeial,  fbr  defendant  In  error. 

Mr.  Jiutice  PecUiajn  deltrered  the  opin- 
ion of  tbe  court: 

Tbe  plaintiff  in  error  was  convicted  in  tbe 
United  States  district  court  for  tbe  northern 
district  of  Iowa,  under  U.  B.  Rev.  BtaL  %  5809, 
of  mnUDg  falsa  entrici  In  certain  reports  In  re- 
gard to  the  condition  of  tbe  Commerdal  Na- 
oona)  Bank  of  Dubuque,  of  which  he  was 
president 

The  indictment  contained  sixteen  counts, 
all  but  rii  of  which  were  taken  from  the  jurr, 
the  remaining  counts  being  tbe  fourth,  flfui, 
■erenth,  eighth,  ninth,  andteoth. 

Tbe  fourth  and  seventh  counts  relate  to  the 
making  of  alleged  false  entriea  la  the  returns 
made  reepecilrelj  on  tbe  Sth  daya  of  August 
and  Oclober.  1887.  Those  counts  (each  relat- 
ing to  one  of  the  two  returns)  charged  that  the 
plaintiff  in  error  falaely  wndersCntef  the 
amooat  of  overdrafts  paid  Vf  the  bank  and  re- 

KaTm.~Aii  to  liablUty  of  bank  for  gmetdl  OepoMM, 
see  note  to  Planter's  Bank  v.  Union  Bank,  21: 473, 

At  to  $peekd  depoMU,  rMponnMlttv      bank  for, 
aee  note  to  Hist  Nat  Bank  v.  Oraban,  IB:  TBO. 
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maining  Unpaid  to  it  on  the  date  mentioned  la 
the  count 

*Tbe  ninth  and  tenth  counts  relate  to(324 
the  aame  reimta,  and  nch  oouni  chargea  that 
the  plalnUfE  la  error  falaely  oteratated  the 
amount  of  loans  and  dlscounu  which  tbe  bank 
had  made  and  which  stood  on  Its  books  at  the 
date  mentioned,  the  claim  in  fact  being  that,  as 
to  the  sum  of  about  $i!0,000  contained  in  tbe 
Item  of  "loans  and  discounts,"  the  return  was 
a  false  statement. 

Tbe  point  In  dispute  is  in  regard  to  which 
heading  of  the  returns  tbe  items  amounting  to 
about  ^0.000  should  bare  been  placetl  under; 
wLetber  they  should  have  been  treated  as  over- 
drafts or  as  loans  and  discounta. 

The  proof  r^ardlng  these  four  counts  shows 
tbat  there  are  In  suMtance  two  charges  of 
making  falae  entries  ander  the  two  hwds  of 
."ovenTrafta"  and  "loans  and  discounta"  in  the 
returns  dated  reapectivriy  Aogust  and  October. 

Tbeflfth  and  eighth  conaU  relate  to  the  mak- 
ing of  entries  alleged  to  have  been  false  In  the 
returns  for  thesame  two  quarters,  and  relating 
to  the  liabilities  of  tbe  directors,  it  being 
thwein  chaived  that  thoae  UaUlltlea  were 
atated  la  each  r^mrt  at  a  sun  much  liii  thaa 
the  actual  fact  required  it 

The  plaintiff  In  error  having  been  duly  ar- 
raigned upon  the  indictment  pleaded  not 
guutT,  and  was  placed  on  trial  at  a  term  of 
tbe  dMrld  court  for  tbe  northern  district  of 
Iowa,  eastern  dlviilon.  held  tn  December,  1888. 
and  waa  convicted  apon  the  coDula  above  men- 
tioned. 

In  the  course  of  the  trial  and  for  the  pur- 
poee  of  proving  the  guilt  of  the  accused  under 
the  fouith  count,  the  government  gave  evi- 
dence that  from  tbe  books  of  the  bank  there 
appeared  under  the  head  of  loans  and  dis- 
counts, on  August  1.  1887,  the  sum  of  |490,- 
188.78 ;  that  the  plaintiff  in  error  waa  the preal- 
dent  of  the  bank  and  as  anch  signed  the 
quarterly  report  to  the  comptroller  of  tbe  cur- 
rency as  to  the  condition  of  the  bank  at  the 
time  last  named;  that  under  the  head  of  loans 
and  discounts  he  placed  In  the  report  to  the 
comptroller  Uie  sum  of  $551,048.60,  which,  as 
is  seen,  Is  an  Increase  of  about  $60,000  over  the 
amoaat  as  ^own  by  tbe  bank'a  books  oa  that 
date.  One  of  the  Items  going  to  make  up  thta 
increaae  waa  the  sum  of  $80,465,  and  thin  sum 
was  *part  of  aium  of  $33,418.88  appear-[32ff 
Ing  in  the  bank'a  books  to  have  been  drawn  out 
by  certain  depositors  In  ezceaa  of  the  amounta 
appearing  in  audi  acoouota  tothdr  wedlt.  la 
this  way  it  appeared  on  the  books  of  the  hank 
that  there  were  orerdrafta.  on  the  above  dale, 
to  tbe  extent  of  $88,418.88.  In  the  return  to 
the  oompiroller  the  amount  of  overdrafts  waa 
atated  to  have  been,  at  the  eloee  of  business  on 
the  1st  of  August,  1887,  $8,048.86.  when  la 
truth,  as  la  allwed,  It  wu  the  sum  above 
named,  $38,418.88.  The  amount  taken  from 
the  above  Item  of  overdrafta  waa  placed  l>y  the 
plaintiff  in  error  In  tbe  aame  report  under  the 
he»d  of  loans  and  discounts,  thus  Increasing 
tbat  sum  by  that  amount.  Other  items  were 
placed  under  tbat  heading  so  as  to  mahe  up 
the  difference  between  tbe  $490,000  and  the 
$561,000  as  above  stated.  The  government 
claims  tbe  plaintiff  In  error  had  no  right  to 
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take  those  Items  nmountlog  to  over  930,000 
from  the  tieiutiiij;  "overi)rAfu''ud  place  tbcm 
nailer  tbat  of  "luana  kdcI  dtacounU,"  and  Uut 
u  iDteniioaal  act  of  that  kind  wit  in  Tlolatlon 
of  the  statute,  If  meant  to  decdve.  The  plain- 
tiff In  error  urged  that  he  bad  the  legal  right 
to  do  as  be  did,  and  upon  being  called  to  the 
wltneae  stand  ha  teiUflcd  aabBiantiBlly  «•  to\- 
lows: 

"Certain  overdrafts  wne  classified  Mdwera 
put  in  tbe  reports  as  loans  and  discounts,  be- 
cause the  different  persons  making  such  over- 
drafts bad  spoken  to  the  managers  of  the  bank 
and  obtained  permission  to  make  the  same. 
Those  overdrafts  which  bad  not  been  arranged 
for  were  reported  as  overdrafts.  Those  that 
were  included  in  loans  and  discounts  were  ac- 
counts that  had  been  arranged  for  and  permis- 
sion asked  to  overdraw.  In  other  accounts 
treated  as  overdrafts  were  those  wbere  the  per- 
son drew  bis  check  in  advance  wltbont  asking 
permission,  and  when  this  was  done  It  wss 
treated  as  an  overdraft.  Where  Uiey  asked 
permission  to  overdraw  and  such  permission 
was  granted  it  was  clssslfled  as  a  loan.  The 
overdraft  made  upon  permlsdoo  of  the  l>ank 
was  trMted  as  a  loan.  The  reports  severally 
contained  the  overdrafts  treaiea  as  a  part  of 
tlie  loans  and  discounts,  while  the  others  were 
clafMfd  In  tbe  reports  ss  overdrafts.  (The  wlt- 
3!26]ne8S  names  tbe  persons  *wbo8e  accounts 
were  mcludeii  Id  tbe  loans  and  discounts,  and 
each  of  whom  bad  permission  and  bad  arranged 
for  tbe  overdraft;  also  tbe  names  and  amounts 
of  those  whose  acatuota  were  overdrawn.) 

"All  these  matters  wen  brought*  before  tbe 
boatd  in  detail.  Ezplanatloos  of  the  permis- 
sion to  overdraw  were  made  to  the  board  at 
tbefr  meetings.  Each  and  all  those  accounts 
included  in  the  lonns  and  discounts  bad 
permission  to  overdmw  and  had  arranged 
therefor.  A  dasdfled  list  of  OTerdrafts,  show- 
ing the  book  loans  and  overdrafts  proper,  were 
laU  before  the  directors  at  each  of  their  meet- 
ings. A  loan  in  the  form  of  an  overdraft  ac- 
count was  classified  as  book  loan  and  the  others 
as  ovenlrafts.  They  were  preseoted  to  tbe  di- 
rectors in  two  lists;  one  hnded  as  book  loans 
and  tbe  other  as  overdrafts,  and  In  tbia  way 
they  were  presented  to  the  boud  of  directors 
atrach  of  their  meetings.  Those persoas  hav- 
ing book  loans  were  granted  them  for  differ- 
ent reasons.  Tbe  book  loans  were  made  to 
parlies  who  had  been  to  tbe  bank  and  made  ar- 
rang«mentstooverdraw.  Tbe  overdrafts  were 
where  checks  were  presented  and  paid  wltbont 
any  arrangement  or  authorltyfor  the  drawers 
tooverdraw  their  acoounli.  Where  an  account 
had  been  overdrawn  at  first  without  permis- 
sion, and  parties  thereafter  made  arraDeement 
for  Its  continuaoce  for  a  few  days,  it  was 
classed  under  tbe  heading  book  loans." 

Explanations  of  bis  acuon  were  given  in  re- 
gard to  tbe  other  items  in  the  report  to  the 
oomptraller,  making  np  the  •60.000  increase 
of  loans  and  discounts,  uesufllclency  of  which 
It  Is  not  necesssry  here  to  discuss.  It  appears 
from  the  reasons  stated  by  the  pl^tlfl  in  er- 
ror for  changing  the  amounts  of  "loans  and 
discounts"  and  "overdrafts,"  that  tbe  items 
making  up  tbe  $20,000  were  regarded  by  him 
as  ft  loan  by  the  bank,  and  not  an  overdraft; 
and  although  tt  appeared  from  an  eumlnation 
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of  the  individual  acoonnts  of  depoeltunin  the 
bank,  that  mere  ibdiict  bad  been  dnwn  by 
eertalB  of  them  than  stood  to  Ui^  credit  oa 
tho  bo(As  of  the  badk.  vet  ba  tbougbt  this  did 
not  necessarily  show  that  tbe  excess  of  tbe 
draft  over  tbe  amount  of  the  credit  was  an  over- 
draft, but  that  when  tbe  overdrafts  had  been  ar- 
ranged for  1^  the  'depositors  with  tbe[827 
managers  ei  the  bank  and  consent  been  given 
by  them  that  sooh  overdrafts  should  be  made 
and  would  be  booored  to  the  amount  agreed 
upon,  such  a  tfansaction  amounted  to  a  loan, 
and  not  an  overdraft  Under  these  elrcutt- 
stances  the  court  charged  the  Jury,  among 
other  things,  as  foUowi: 

"The  further  quesuon  remains  as  to  this 
'loans  and  discount'  entry  In  tbe  report  to  the 
comptroller.  Did  the  defendant  make  a  false 
entry  In  such  repntk  when  he  entered  as  'loans 
and  discoanta*  tbe  further  sum  of  930,465. 
which  he  has  tesUfled  before  you  Is  composed 
of  part  of  the  overdrafis  that  day  shown  by 
tbe  Ixmks  of  the  t>ank  to  exist  in  the  accounts 
of  various  depositors  whose  names  he  has 
given  youf  It  will  be  convenient  to  consider 
Ibis  question  in  connection  with  the  further 
charge  In  the  indlotinent.  with  ntferenee  to 
s^d  report  of  August  1. 1887,  that  defeodant 
made  a  false  entry  In  said  report  as  to  over- 
drafts. 

"Tbe  proof  shows  that  the  amount  of  over^ 
drafts  entered  In  said  report  was  the  aggregate 
of  93,946.88.  and  defendant  has  teatlfled  be- 
fore you  that  tbe  aggregate  overdrafis  upon 
that  day,  as  shown  by  tbe  books  of  tbe  bank, 
wss  the  sum  of  928,418.88,  so  thai  the  books 
of  tbe  bank,  at  the  close  of  business  on  Ao- 

f;ust  1, 1887,  sbow  an  aggregate  of  overdrafts 
n  excess  of  that  entered  in  said  report  of 
930,463.  In  other  words,  while  tbe  books  of 
the  bank,  in  the  progress  of  their  regular 
keopingfrom  day  to  d^.  showed  theaocounts 
of  tbe  depositors  to  be  then  overdrawn  in  tbe 
aggregate  of  938,418.86,  the  entry  in  the  re- 
port to  the  comptroller  as  to  the  condition  of 
overdrafts  that  day  wss  930,46S,  less  than 
shown  by  the  books,  and  the  entry  In  such  re- 
port was  the  pum  of  93,046.88. 

"Tou  will  have  noticed  tliat  this  difference 
(920,460)  is  tbe  exact  amount  which  defendant 
testifies  he  entered  from  or  took  from  the 
overdraft  account  of  the  books  of  the  bank, 
and  put  into  the  entry  in  the  report  as  to 
'loans  and  discounts.'  And  the  natter  may 
be  thus  stated:  If  defendant  rightly  did  this,— 
that  Is.  if  in  so  doing  he  made  a  report  to  the 
comptroller  of  the  true  condiUon  of  the  bank, 
—he  did  not  then  make  a  false  entry  in  these 
particulars.  Butlf  the  entry  io*reportIng[328 
the  overdraft  that  day  as  99.948.86,  Instead  of 
938,418.88.  was  not  a  truthful  entry,  then,  tt 
would  naturally  follow  that  the  entry  in  the 
'loans  and  discounts'  of  said  930.466  of  over- 
drafts was  also  not  a  truthful  entir.  For  this 
sum  of  9^0,465  odf  overdrafts  coiud  not  have 
been  truthfully  entered  in  both  overdrafts  and 
loans  and  discounts.  In  which  did  a  buthtul 
entry  of  the  conditloB  of  tlw  bank  require  it 
to  be  entered? 

"Mow,  there  is  no  difficulty  in  understand- 
ing what  an  overdraft  Is.  There  Is  no  conflict 
in  tbe  testimony  on  tbls  point.  The  books  ol 
the  bank  as  testified  to  by  defendant  and  by  aU 
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the  wUoeues.  ftod  as  tbeiiielT«s  !n  erldenee 
before  you,  show  that  an  overdraft  occura 
wfaeoeTer  a  depositor  overdraws  tbe  amount 
of  his  deposit.  I  deporit  In  a  bank  $l,OeO 
subject  to  be  checked  out.  I  commence  to 
check  It  out.  And  whenever  the  amount  of 
my  checks  paid  by  the  bank  exceeds  the 
amount  of  tne  funo*  I  have  deported,  aa 
overdraft  occurs  in  my  account,  and  such 
overdraft  Is  the  amount  the  bank  has  thus 
paid,  over  and  b^ond  the  amount  1  have  de- 
posited. 

"Where,  then,  In  the  report  to  the  comptrol- 
ler should  these  overdrafts  appear?  You  will 
find  upon  looking  at  the  report  made  to  the 
comptroller  that  it  contains  a  heading  called 
'Overdrafts,'  This  heading  Is  'overdrafts,' 
plaiuly  and  simply  and  without  more  'over- 
drafts.' Thii  £t  tM  form  the  eomptroUer  hat 
preteribtd  and  vhieh  it  toas  (A«  duty  of  the  de- 
fendant to  foUow  and  0  enter  corremy  and 
tntt^vXbf  lehenMer  As  madeoneniffineaidre- 
pert  with  r^ford  ta  Ikt  wtuUtim  ef  <A«  hank  as 
It  enerdrafU. 

"Counsel  for  defendant  have  argued  to  vou 
that  an  overdraft  is.  In  fact,  a  loan,  and  that, 
therefore,  the  defendant  was  justtSed  in  in- 
cluding 'overdrafts'  in  'loans  and  discounts.' 
But  the  comptroller  demanded  that  the  bank 
should  report  'oTerdrafts*  in  one  place  in  the 
report,  aa  well  as  'loaos*  In  another  place. 
Defendant  assumed  to  report 'overdrafts.'  Did 
he  make  a  true  entry  thereof?  No  explana- 
tion on  the  report  advises  the  comptroller  that 
the  entry  as  to  'overdrafts'  Is  an  impartial  or 
incomplete  entry  as  to  'overdrafts  actually 
exIstlDg  at  the  time  the  report  assumed  to  give 
them. 

829]*"There  Is  no  separate  heading  of  'over- 
drafts  arranged  for'  in  the  report" 

The  effect  of  this  charge  was  to  tell  the 
jury  in  substance  that  the  pTalnUff  in  error  was 
required  by  the  law  to  place  under  the  heading 
"overdrafts"  the  full  sum  which  the  bank 
books  showed  had  been  drawn  out  by  the  de- 
positws  of  the  bank  over  and  above  the 
amounts  which  they  had  severally  deposited 
therein;  that  a  failure  to  do  this  was  a  failure 
to  comply  with  the  law.  and  that  a  transfer  of 
any  portion  of  such  excess  from  the  heading 
"overdrafu"  to  the  beading  "loans  and  dls- 
counta"  was  the  making  of  a  false  entry,  and 
under  the  geoeral  directions  of  tbe  charge.  If 
IntentlonalTy  and  wilfully  made.  It  was  a  vio- 
lation of  tbe  statute  and  a  crime  on  the  part 
of  the  plaintiff  in  error.  It  took  away  from 
the  Jury  the  right  to  even  consider,  upon  the 
question  of  intent,  tbe  explanation  given  by 
the  plaintiff  in  error  for  his  changing  tbe  $30,- 
000  Item  from  under  the  heading  "overdrafts" 
to  that  of  "loans  and  discounts. 

If  the  jury  believed  tbe  testimony  given  by 
the  plaintiff  in  error  In  regard  to  the  arrange- 
ments which  had  been  made  by  certain  depos- 
itors lo  the  bank  with  its  proper  managers  to 
give  them  credit  at  the  bank  for  a  larger  sum 
than  appeared  on  tbe  credit  side  of  their  ac- 
eounta,  up  to  a  certain  amount  and  for  a  cer- 
tain Umc.  and  It  tindn  such  circumstances  the 
plaintiff  in  error  made  the  entries  in  good  faith 
and  in  the  belief  of  his  right  so  to  do,  they  were 
not  false  entries  wtthln  the  meaning  of  tbe 
statute,  and  be  was  not  (oil^  of  a  vlolatloB 
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thereof  Id  making  them.  The  ebarga  of  tba 
learned  judge  substantially  took  away  this  d» 
fense  and  held  the  plaintiff  in  error  guUty  If 
he  tuiowingly  and  wilfully  placed  tbe  alleged 
overdrafts  under  the  heading  of  loans  attddia> 
counto,  a  fact  about  wbldi  thwe  was  no  dis- 

fiute,  ignoring  thereby  the  right  of  the  plaintiff 
0  error  to  have  the  jury  pass  upon  theauestion 
whether  they  had  oera  arranged  for  In  good 
faith  as  demand  loans.  Th&  evidence  had 
necessarily  a  prejudicial  effect  upon  the  defend- 
ant with  regard  to  the  other  counts  (fifth  and 
eighth)  of  the  Indictment. 

*We  think  tbecourterred  In  theabove[330 
charge,  and  fhejudgmenki  ntist  Our^ere  be  re- 
Deraed,  and  tbe  cause  remanded  with  Instroo- 
tions  to  grant  a  new  trial. 

Ur.  Justice  Harlan  dissents. 


DISTRICT  OF  COLUMBIA,  Appt,, 

e. 

OEOROB  E.  JOHNSON,  Administrator,  etfr 


DISTRICT  OF  COLUUBIA,  Appt., 

9. 

MARGARET  R.  SHECEEL8  et  «L 

(Sea  8.  C.  Beporter^  ed.  SBO-SBi.) 

Intereat,  vhen  net  ta  he  eoQected  fiwn  the  ga^ 
emment—aet  F&ruary  IS,  tS96—int«re»t 
on  daim. 

L  Interest  la  not  to  twooUeeted  from  tbe  irovetB* 
ment  Id  tbe  absenoe  of  langoage  apeciaUy  pio- 
vldlnsr  for  iu  parment. 

&  An  aUowanea  of  board  rates,  msteadbfooattaat 
rates,  br  the  act  of  Congress  of  Febroarv  li> 
ISOS.  in  favor  of  oontraotors  with  the  l>lstriot  of 
Cblumbla,  belns  a  pure  gratultf  eatabltstiliiir  a 
claim  vbloh  was  previously  Ulegal,  will  not  make 
theolatm  bear  interest  priorto  the  daieof  tke 
statute. 

&  The  DlstTlet  of  Columbia  Is  not  entitled  to  in- 
terest on  a  counterclaim  agaloit  a  ooDtraotor  for 
an  lUwtl  ezeesa  paid  blm  on  a  c<mtnict  where 
the  ooantneWn  Itself  Is  extlnjrulslied  br  tbe  aot 
or  Conrreas  Of  FebmatTl8.16W.eetablisblnirtbe 
vaHditTOf  a  pcevlonsl7  Illegal  elatra  for  board 
rates  Instead  of  eontraot  rate*. 

[Nob.  617,  618.] 

iMmitted  January  4.  JS97.  Decided  ternary 
IB.  1897, 

APPEALS  from  judgments  of  the  Court  of 
Claims,  one  In  favor  of  Oeorse  £.  John- 
son, administrator,  claimant,  and  the  other  In 
favor  of  Margaret'  R.  Sbeckels.  claimant, 
against  the  District  of  Columbia,  for  certain 
cbims  against  the  District  for  work  done  under 
various  contracts  relating  to  improvements  In 


NOTB.— .At  telatcrsft.  lAen  reeoveraMe  at  dai»> 
ogea  or  on  monevt  sm  note  to  BneedT.VIster.  StTlT. 

At  to  rau  of  inttrut  after  maturtty,  see  note  to 
Oblo  V.  Frank.  M:  fiSL 

fo  Uks  rule  of  eufDHlaMoa  qf  Merest,  see  note  to 
Story  V.  UvlngstOB,  UfctOlk 

.4*  to  siiBiMnalonq^McristdwIns  war,  see  note  to 
Ward  V.  Smith,  U:  907. 
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tbjB  city  of  WuhlDgtoD  Reverted,  aad  cues  n- 
BUindra  for  f  urtber  proceedings. 

See  same  cases  below,  31  Ct.  C).  885. 

The  facis  are  at«ted  In  the  opinion. 

Meurn.  Joshua  Eric  Dodfe,  Assistant 
Attorney  General,  and  Rob«rt  A.  Howmrd* 
Specif  Assistsot  Attorney,  for  appdlaots. 

Mr.  J.  JohnsM  for  Johnson,  klminl:^ 
trstor,  appellee. 

Mr.  W.  L.  Colo  fbr  Bbeckdt  «(  ol..  ftp- 
pellees. 

Mr.  Justice  Pod^huadeUrered  the  oi^nlon 

of  the  court: 

These  are  appeals  from  the  coart  of  claims 
which  gave  judgments  In  Ixwot  of  the  appdlees 
In  aclloos  commenced  by  them  In  December, 
3311  1880.  pursuant  to  the  proviaions  of  *the 
act  of  June  16,  1880.  entitled  "An  Act  to  Pro- 
vide for  the  Settlement  of  all  OutstaadioK 
Claims  against  the  District  of  Columbia,  and 
Conferring  Jurisdiction  on  the  Court  of  Clafma 
to  Hear  the  Same,  and  for  Other  Purpoaes." 
81  But.  at  L.  284;  81  Ct.  CI.  895. 

The  actions  relate  to  work  done  under  Tarious 
contracts  with  tbe  authorities  of  the  District  of 
Columbia  between  1871  and  1870.  These  con- 
tracts were  a  few  among  a  very  large  number 
of  olbera,  entered  into  with  the  authorities  of 
the  District  of  Columbia  by  many  different  per- 
sona, and  relating  to  improvements  then  in 
cootem[^tton  ■Ddf  partly  in  course  of  comple- 
tion in  the  city  of  Washington.  Those  In 
cjuestion  here  were  originally  made  with  one 
Teter  McNamara,  In  or  about  the  year  1873, 
for  work  in  tbe  nature  of  grading,  sewering, 
and  filling  various  streets  in  that  city.  The 
contracts  were  In  writing  and  stated  the  specific 
prices  which  were  agreed  upon  for  the  varioua 
itema  of  work  to  be  performed  under  the  con- 
tract. 

At  the  time  these  contracts  were  entered 
Into,  an  act  of  Congress,  approved  February 
21,  1871  (16  SUt.  atX.  419.  chap.  62).  forbade 
the  municipal  authorities  to  contract  except  in 
writing,  and  forbade  Ibe  allowance  of  extra 
compensation  for  work  done  under  a  written 
contract.  Notwithstanding  tbia  legislative  pro- 
hibition tbe  board  of  public  works  then  exist- 
ing, without  authority  and  In  plain  violatloo 
of  the  terms  of  the  act,  raised  the  prices  agreed 
to  Ije  paid  under  the  contracts  with  McNamara 
to  what  are  called  "board  rates"  (that  is,  rates 
allowed  the  board  of  public  works),  the 
effect  of  which  was  to  aiormoasly  Increase  the 
coat  of  tbe  work  done  under  them.  In  this 
way  the  work  upon  the  improvements  wentoo 
until  1874,  when  Congress,  by  an  act  approved 
June  20.  of  that  year  (18  Stat  at  L.  116). 
abolished  tbe  District  government  and  substi- 
tuted anodier  io  Its  stead.  The  6ih  section  of 
the  act  oonstltnted  the  first  and  second  comp- 
trollers of  tbe  Treasury  of  (be  United  States  a 
board  of  audit  for  the  settlement  of  all  un- 
funded or  floating  debts  of  the  District  of 
Colnmbla  and  of  the  board  of  public  works  aa 
specified  In  auch  aection.  and  the  section  further 
832]  provided  that  the  board  of  *audit  should 
issne  to  each  claimant  a  certificate  signed  by 
the  board  and  countersigned  by  the  comp- 
troller of  tbe  District  stating  tbe  amount  found 
to  be  due  (o  each  and  on  what  accouoL 

The  7th  section  ot  the  act  provided  that  the 
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sinking  fund  commissioners  of  tbe  District 
sboula  cause  bonds  of  the  District  of  Columbia 
to  be  prepared,  bearing  date  August  1,  1874, 
and  payable  fifty  years  thereafter,  with  Interest 
at  the  rate  of  per  cent  per  annum,  par- 
able semi-annuftliy,  which  bonds  tbe  sink- 
ing fund  oommissloners  were  authorized  to 
czchann  at  par  for  Uke  muna  for  any  class  of 
IndAbtedness  named  In  the  preceding  6th  leo- 
tion,  including  cerilficates  of  tbe  anditinf 
board  provided  tn  the  act.  The  section  con- 
tained the  following  statement:  "And  the 
faith  of  the  United  Statea  la  hereby  pledged 
that  the  United  States  will,  by  proper  propor- 
tlonal  Mmropriations  u  contempUited  in  this 
act,  ana  by  causii^  to  be  levied  upon  the  pnm- 
erty  within  said  IMstrict  such  taxes  u  will  do 
so,  provide  the  revenues  necessary  to  pay  thi 
Interest  on  said  bonds  as  tbe  same  mav  become 
due  and  payable,  apd  create  a  sinking  fund 
for  the  payment  of  the  principal  thereof  at 
maturity." 

By  general  resolution,  approved  March  14, 
1876  ri9  Stat  at  L.  811),  Congreai  aholUhed 
the  board  of  audit,  and  forbaoe  the  further 
Issue  of  bonds. 

By  another  act,  approved  June  11, 1878  (20 
Stat,  at  L.  102,  104,  105),  a  permanent  govern- 
ment was  established  for  the  District  of 
Columbia,  and  In  it  the  commissioners  were 
required  to  annually  make  assessments  for  all 
expenses  of  the  District,  which,  upon  being 
submitted  to  tbe  Secteta^  of  the  Treasury  and 
approved  by  him.  were  to  be  laid  before  Con- 
gress; and  It  was  then  provided  that  "to  the 
extent  to  which  Congress  shall  approve  of  said 
assessments.  Congress  shall  aroropriate  the 
amooot  of  60  per  centum  thereof,  aad  the  re^ 
malning  fiO  per  centum  of  such  approved  assess- 
ments shall  he  levied  and  assessed  upon  the 
taxable  property  and  privileges  in  said  District 
other  than  the  property  of  the  United  States 
and  of  the  District  of  Columbia."  In  thia 
manner  Congress  assumed  the  pigment  of  a 
portion  of  the  bonds  and  eiEpenses  of  the  Dis- 
trict. 

•Under  the  authority  of  these  statutes,  [383 
the  bonds  of  the  District  of  Columbia,  carrying 
interest  at  tbe  rate  of  per  cent,  were 
issued  and  used  to  a  certain  extent  In  the  pay- 
ment of  the  indebtedness  of  the  District  in- 
curred as  above  mentioned.  In  1880  there 
still  remained  outstanding  many  certificates 
which  bad  been  delivered  by  tbe  board  of  audit 
under  the  6tta  section  of  ue  act  of  1874,  and 
many  accounts  against  the  District  were  also 
outstanding  and  unprovided  for. 

On  the  16th  of  June,  1880  (31  Stat,  at  L. 
284),  Congress  passed  "An  Act  to  Provide  for 
the  Settlement  of  all  Outstanding  Chdms 
against  tbe  District  of  ColnmUa,  aod  Confer- 
ring Jurisdiction  on  the  Court  of  Claims  to 
Hear  tbe  Same,  and  for  Other  Purposes." 
That  act  conferred  Jurisdiction  on  the  court  of 
claims  in  regard  to  all  such  claims  amlnat  the 
District  of  Columbia  aa  then  exlalea.  arising 
out  of  contracts  made  1^  the  late  board  of 
public  works  and  extensions  thereof,  and  to 
other  claims  mentioned  in  the  section;  and  the 
act  conferred  upon  the  rourt  the  same  power 
and  provided  that  It  should  proceed  In  the 
same  manner  and  should  be  governed  by  tbe 
same  rules  in  respect  to  tbe  mode  of  hearing, 
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determlDtllon,  *nd  adjudlcatloo  of  dsimi  as 
In  tbow  agalDst  tbe  United  Stales. 

Tbe  2d  section  provided  that  the  claliDs 
■houkt  be  procecated  by  tbe  cootractor,  bis 
personal  reimwotatlTe,  or  bis  BsslgDee,  Id  the 
same  mtQiier  and  soMect  to  tbe  same  rules,  so 
fir  as  applicable,  as  eUbn*  aiwinst  tbe  United 
States  an  proaecuted  tbereiti.  Judgments 
■were  to  be  entered,  and  for  the  payment 
thereof  the  6tb  section  prorided  u  follows: 

"The  Secretary  of  toe  Treasury  is  hereby 
•utfaorized  to  demand  of  tbe  sinking  fund  com- 
alaskmer  of  Uw  DWrlct  of  Ocdombla  so  many 
(tf  Uw  three  ilz^-flTe  bonds  autborfzed  by  act 
of  Ccmgicss  appTofed  June  SO,  1874.  and  acts 
unendatoi7  thereof,  as  may  be  necessary  for 
tbe  payment  of  tbe  judgments;  and  said  dnk- 
Ing  fund  commissioner  is  hereby  directed  to 
Issue  and  deliver  to  the  Secretary  of  the  Treasu- 
ry the  amount  of  three  stzty-flve  bonds  required 
to  satisfy  tbe  judgments;  which  bonds  shall  be 
received  by  said  claimants  at  par  Id  payment 
of  sudi  judgments,  and  shall  bear  date  An- 
384]  gust  1, 1874,  *aod  mature  at  tbe  same 
time  as  other  bonds  ol  this  issue:  Provided, 
That  before  the  delivery  of  such  bonds  as  are 
bsued  in  payment  of  judgments  rendered  as 
aforesaid  on  the  claims  aforesaid,  tbe  coupons 
Shan  be  detached  therefrom  from  the  date  of 
said  bonds  to  tbe  day  upon  which  nidi  clatms 
were  due  and  payable;  and  tbe  gross  amount  of 
such  bonds  heretofore  and  hereafter  issued  shall 
not  exceed.  In  the  aggregate,  |1S,000,000:  Pro 
tided.  The  bonds  Issued  by  authority  of  this 
act  uiall  be  of  do  more  nndlng  force  as  to 
thdr  paymeotoD  tbegoveniDentof  ttw  United 
States  than  tbe  three  riz^-flve  bonds  Issued 
under  authority  of  tbe  act  of  June  20, 1874." 

The  mode  of  iwyment  thus  provided  for  was 
changed  subsequently  by  a  provision  In  the  act 
approved  March  8,  lOU  ffl  Stat,  at  Lb  468. 
406),  as  follows: 

"The  Treasurer  of  the  United  States,  as«s 
tlfldQ  sinking  fund  commissioner,  is  hereby 
authorized,  whenever  In  his  opinion  It  will  be 
more  advantageous  for  the  interest  of  the  DIs- 
bid  of  Coluinbta  to  do  so,  to  sell  tbe  bonds 
authorized  lo  be  issued  under  the  provisions  of 
the  6th  section  of  the  act  of  the  CooKress  of  the 
United  States,  entitled  'An  Ad  to  Provide  for 
tbe  Sdtlement  of  all  Outstanding  Claims 
against  tbe  Distrld  of  Columbia,  and  Confer- 
rmg  Jurisdidloo  on  the  Court  of  Claims  to 
Hear  the  Same,  and  for  Other  Purposes,'  ap- 

Jiroved  June  16,  1880,  for  tbe  satisfaction  of  tbe 
udgmento  which  may  be  rendered  by  said 
court  of  claims  under  tbe  prOTislons  of  said 
ad,  and  pay  the  s^d  judgmeota  from  the  pro- 
ceeds of  said  sales,  lo^ead  of  deUvering  tosald 
judgment  dalmants  the  said  bonds  as  provided 
for  in  said  act." 

A  large  number  of  actions  were  brought 
against  tbe  District  under  these  statutes,  and 
among  them  tbe  two  adlons  in  question.  They 
were  brought  by  the  executrix  of  McXamara 
and  by  the  aarignee  of  a  portion  of  his  claim 
against  theDIstnd  fwlhe  purpose  of  recovering 
payment  of  the  balance  alleged  to  be  due  under 
me  various  contracts  which  HcNamara  bad  se- 
cured from  tbe  munldpal  authorities.  They 
were  consolidated  loto  one  action  on  motion  of 
the  Attorney  General,  and  proceeded  to  trial  be- 
fore a  referee.  The  refteee  found  upon  tbe  trial 
7M 


*a  certain  amount  due  tbe  claimanta  by  [38ff 
reason  of  tbe  work  done  under  tbe  contracto 
mentioaed  In  the  actions.  He  also  found  that 
there  waa'due  from  ibe  HcNamara  estate  to 
tbe  defeDdani,  the  District  of  Columbia,  over 
and  above  tbe  sum  due  from  the  District  ci 
Columbia  to  such  estate,  the  amount  ot 
$6,694.41.  being  tbe  excess  which  had  been 
paid  to  McNamara  at  "board  rates"  for  work 
done  under  his  cootracta,  and  which  sum  was 
over  and  above  the  amount  which  was  due 
him  at  the  rates  provided  for  In  his  cnntracts, 
and  the  referee  further  found  that  sw^  amount 
was  due  to  the  defendant  as  a  counterclaim 
June  1.  1874.  with  Interest  from  that  date. 
Tbe  report  of  the  referee  having  been  filed  was 
excepted  to  bv  claimaots,  but  the  defendant 
took  no  excepuoD  to  tbe  report,  and  there  tbe 
matter  rested  until  after  the  passage  of  tbe  ad 
of  February  18, 18M  (38  SUL  at  C  664^  chap. 

^^or  to  the  passageof  that  ad  many  of  those 
contractors  in  whose  favor  "board  rates"  bad 
been  allowed  instead  of  tbe  prices  which  were 
contained  in  tbe  cootracta  executed  by  them 
bad  brought  sulta  against  the  District  of  Colum- 
bia of  a  nature  similar  to  tbe  two  suits  now 
here,  and  bad  based  their  claims  as  to  the  bal- 
ance doe  them  with  reference  to  the  bpard 
rates  allowed  for  work  under  the  contracts  la- 
stead  of  the  prices  named  in  such  contracta. 
These  claims  had  been  held  to  be  illegal,  and 
tbe  District  of  Columbia  had  successfully  de- 
fended the  adlons  and  had  succeeded  in  obtain- 
ing judgmento  allowing  counterclaims  in  ita 
favor  for  the  difference  bdween  the  prices  as 
named  In  the  oontracta  and  those  which  had 
been  paid  by  the  board.  The  court  of  cl^ms 
had  decided  many  cases  to  that  effed,  among 
which  are  those  or  Roche  v.  DiMtrict  of  Ootum- 
bia.  18  Ct.  CL  317;  Barnard  v.  District  of 
Cbtumbia,  20  CL  CI.  267;  Bame$  v.  Dittriet 
of  Columbia,  28  01.  01.  806.  and  BtKn  v.  JMs- 
irictefColumbia,  83  Ct.  CL  895.  20  CL  01. 
870.  This  court  had  held  tbe  same  proposition 
In  Barnard  v.  Dittri^  of  Columbia,  127  U.  8. 
409  [83:  307],  Tbe  ground  upon  which  the 
recovery  on  the  counterclaim  bad  been  al- 
lowed was  the  illegslity  of  altering  the  prices 
named  In  the  contracta  and  of  paying  any 
greater  sums  for  tbe  work  contracted  to  be 
done  than  was  provided  for  Id  tbe  written  cod- 
tracts,  and  payments  beyond  those  sums  were 
held  to  have  been  Illegal. 

'Prior  to  the  passage  of  the  adofl805.[336 
therefore,  It  Is  undisputed  there  was  no  claim, 
legal  or  Mjnitable,  which  tbe  parties  could  suc- 
cessfully maintain  against  the  District  of  Col- 
omUa  for  the  recovery  at  "board  rates"  for 
work  done  under  written  contracto  with  the  mu- 
nicipal authorities,  but  such  work  could  only  be 
l^lly  paid  for  at  the  prices  named  lo  the 
various  contracts  for  such  work. 

Under  the  statute  of  1880,  it  had  been  cus 
toma^  for  the  court  of  claims,  io  deciding 
questions  arising  Id  this  dsss  of  cases,  to  state 
the  day  upon  which  the  dalms  awardsd  hy  It 
had  become  due  and  payable,  so  that  nnder 
tbe  6th  sedion  of  tbe  act  of  1880,  if  payment 
were  to  be  made  in  the  tt  ^  bonds,  tbe  coupons 
thereon  might  be  detached  from  the  data  of 
the  bonds  to  the  date  upon  which  tbe  dalois 
were  t|y  tbe  judgment  of  the  court  found  to 
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fasTe  been  due  and  payable.  If,  Instead  of  pay- 
log  ^dRmeau  by  the  delivery  of  the  bonds  as 
proTlded  for  in  tb«  act  of  1880,  the  Treasurer 
of  (be  United  States  proceeded  under  the  act 
of  March  8, 1881,  to  hII  the  bonds,  he  mlsbt 
do  so,  and  ^ttb  the  jaoceads  pay  the  jadg- 
uenu  rendered  1^  tbe  ootm  of  claims. 

Hatters  were  la  this  condition  when  the  act 
of  February  IS,  1896.  was  passed,  which  pro- 
vided as  follows  (28  8lat.  at  L.  664): 

"That  In  ibe  adjudicalioD  of  claims  brooght 
under  the  provlskuis  of  the  act  entitled  'An 
Act  to  Provide  for  the  SettlemeDt  of  All  Out- 
standing Claims  against  the  District  of  Colam- 
bfo.  ancr  Conferring  Jurisdiction  on  the  Court 
of  Ctalms  to  Hear  the  Same,  and  for  Other 
Purposes,'  approved  June  16,  1880  (31  Stat,  at 
L.  284),  the  court  of  claims  shall  allow  the 
rates  established  and  paid  by  tbe  board  of  pab- 
lic  works;  and  whenever  said  rates  have  not 
been  allowed,  tbe  claimant  or  bis  personal  rep- 
nsentatlTe  shall  be  entitled,  on  motion  made 
vtthin  sixty  days  after  the  passage  of  tbia  act, 
to  a  new  trul  oi  such  cause." 

Under  ibis  act  these  claimants  again  pre- 
sented their  cases  to  the  court  of  claims  (no 
judgment  baviog  been  entered  upon  tbe  pre- 
vious finding  of  uie  referee  that  ibe  eaute  was  in- 
debied  to  tbe  District),  and  thereupon  the  court 
337}granicd<Madgment  to  tbe  administrator  of 
HcNsmara  and  to  tbe  executrix  of  hisasdgnee, 
respectively,  by  allowing  tbe  claimants  com- 
pensation for  work  done  under  tbe  contracts- 
at  Ibe  rates  esiabllsbed  and  paid  by  the  board 
of  public  works  (instead  of  tbe  contrsct  prices), 
and  tbe  court  beld  as  a  conclusion  of  law  that 
tboae  sums  which  were  thus  allowed  1^  virtue 
of  tbe  act  of  1896  were,  accordioir  to  Its  true 
latent  and  meaning,  due  and  payable,  ooepor- 
tioD  to  the  admioiatrator  of  HcNamara,  Feb- 
ruary 1,  1872,  and  another  portion  February  1, 
1876,  and  still  another  portion  to  tbe  execu- 
trices  of  Theodore  Sbeckela,  assignee,  April  1, 
1878.  The  effect  of  tbe  finding  is  to  allow  la- 
terest  on  these  nms  seound  under  tbe  pro 
Tisfou  of  tbe  act  of  1896,  for  about  twen^ 
years. 

Tbe  claim  of  the  appellant  is  that  the  amount 
allowed  by  the  court  of  claims  did  not,  as  a 
matter  of  law,  become  due  or  inyable  until 
after  tbe  passage  of  the  act  of  February  18, 
1896,  and  tbe  granting  of  a  Judgment  by  virtue 
of  tiiat  act.  The  appellant  foxier  InalsU  tbat, 
although  tbe  effect  of  the  act  was  to  extinguish 
iu  counterclaim  so  far  as  the  prindpal  sum 
was  concerned,  yet,  as  the  referee  found  that 
principal  sum  was  due  tbe  defendant,  with  In- 
terest from  June  1, 1874,  the  claim  for  interest 
Itself  was  not  so  exllnguisbed,  and  that  such 
Interest  should  have  been  allowed  as  a  counter- 
claim against  the  claim  made  by  the  estate  of 
the  contractor  against  the  appellant. 

In  tbe  opinion  of  tbe  court  of  claims  de- 
livered in  these  cases  It  is  conceded,  and.  in- 
deed, there  is  oo  dispute  in  regard  to  it,  tbat 
the  flndiag  of  tbe  referee  was  correct,  at 
the  time  he  made  it,  as  to  tbe  amount  of  tbe 
counterclaim  legally  existing  in  favor  of  tbe 
defendant  and  against  tbe  claimants,  and 
tbe  only  ground  upon  which  tbat  finding  can 
tie  attacked  ia  based  upon  tbe  act  of  F«bruary 
1895.   Tbe  question,  Iberefore,  is  as  to  the 
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effect  of  tbat  act.  Did  this  enactment  so  far 
change  existing  facts  and  law  as  not  ooly  to 
permit  a  recovery  of  tbe  board  rates  instead  of 
the  contract  rates,  but  did  It  also  make  tbat 
sum  "due  and  payable"  twen^  years  before  tia 
passage?  Under  thp  boldinn  of  tbe  court  of 
dalmt  and  of  this  ooort,  it  is  p^ectly  ap- 
parent tbat  the  result  of  tlie  passage  of  the  act  of 
"1895  was  simply  to  bestow  a  pure  gratu-[33S 
Ity  to  the  amount  of  the  difference  between  tbe 
contract  price  and  the  board  rates  upon  those 
peisons  included  within  its  provisions.  There 
is  no  element  of  a  legal  or  an  equitable  claim 
within  tbe  proper  meaning  and  siftnlflcatton  of 
tboaa  words  on  the  part  of  any  of  those  who 
wlU  profit  by  the  act  of  1895,  against  the 
municipal  authorities  of  tbe  District.  That 
act  bestowed  a  pure  and  simple  gift. 

Tboae  who  are  to  profit  by  It  are  those  who 
had  entered  into  a  fair  and  legal  written  coo- 
tract  wlifa  tbe  District  autborillea  to  do  certain 
work  at  pncea  named  In  tbe  oontnci  and  at  & 
Ume  when  a  law  of  Congress  prohibited  tbe 
grsntlng  of  any  extra  compensation  for  con- 
tract work,  and  when  It  provided  tbat  all  con- 
tracts should  be  In  writing,  signed  by  the  par- 
ties making  the  same,  and  a  copv  thereof  filed 
in  tbe  office  of  tbe  secretary  of  the  District 
Viewed  in  tbe  light  of  a  gralnlty,  a  gift, 
wholly  without  conaidention.  tbe  statute  it- 
self must  receive  a  strict  construction;  not 
such  a  construction  as  will  prevent  tbe  fair 
mesning  thereof  from  taking  effect,  but  such 
as  shall  not  be  enlarged  by  inferences  or  impli- 
cations not  plainly  to  oe  drawn  from  tbe 
language  of  the  act. 

The  United  Sutes  has  pledged  Its  faith  for 
the  payment  of  claims  arinng  out  of  these 
transactions  when  properly  proved.  Unless, 
therefore,  tbe  claim  for  interest  against  tbe 
government  Is  clear  and  lieyood  question.  It 
must  be  dented.  Interest  is  not  to  be  collected 
from  the  government  in  the  absence  of  lao- 

?uaRe  specially  providing  for  lu  payment. 
Inited  Stale9  V.  Sli£rman,  96  U.  8.  666  [25: 
286]:  United  State*  v.  F<rdfar,  IMU.  8.^18 
[ante,  4071.  We  are  unable  to  see  bow  It  can 
be  correctly  stated  that  the  claims  in  question 
became  "due  and  payable"  at  tbe  time  of  the 
completion  of  tbe  work  under  these  contract* 
more  than  twenty  years  ago,  when  It  Is  con- 
ceded that  but  for  tbe  passage  of  the  act  of 
189S  there  was  no  legal  or  ralid  claim  what- 
ever, and  tbat  tbe  right  to  any  recovery  de- 
pends upon  tbe  languageusedlntbat  act.  Tbe 
statute  of  1896  simply,  as  we  have  said,  con- 
ferred a  gratuity  upon  tbe  persons  covered  by 
its  provisions,  and  tbe  reasonable  construction 
of  such  sn  act  is  to  say  tbat  tbe  gratuity  thus 

f;iven  becomea  "due  and  payable^  *onlyi330 
rom  the  time  when  the  act  which  gave  it  wa» 
passed.  To  make  tbe  amount  of  the  gratuity 
thus  given  "due  and  payable"  twenty  years  be- 
fore tbe  passage  of  tbe  act  giving  it,  so  as 
thereby  to  allow  Interest  from  tbat  lime  upon 
tbe  amount  of  such  gratuity,  requires  the 
clearest  and  most  certain  expression  of  legisla- 
tive win  to  that  effect.  We  do  not  find  any 
sttcb  expression  in  tbe  act  here  under  consider- 
ation. Although  it  permits  the  court  of  claims 
to  allow  tbe  rates  uwd  and  paid  by  tbe  board 
of  public  works,  yet,  as  tbat  allowance  Is  a 
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mere  gift,  the  further  harden  of  twenty  years* 
interest  on  U  should  not  be  added  to  the  gift 
Vithouttbe  use  of  the  very  plainest  language. 

For  these  reasons  we  think  the  court  of 
claims  erred  in  holding  that  any  portion  of  the 
mooeys  which  might  he  due  the  claimants,  and 
which  arose  by  Tirtue  o(  the  ad  of  1806,  be- 
came due  and  payable  it  uy  time  before  the 
passage  of  that  act. 

The  claim  of  the  appellant  to  offset  against 
any  recovery  here  the  amount  of  the  interest 
from  June  1,  1874,  on  its  counterclaim  found 
due  in  its  favor  agatast  the  claimants.  In  the 
report  of  the  referee,  we  think  cannot  be  ad- 
mitted. The  effect  of  the  passage  of  the  act  of 
189S  in  In  substance  the  same  as  if  the  counter- 
claim, .which  is  the  principal  sum,  had  been 
paid,  and  when  that  is  the  case  the  interest  be- 
comes (hereby  extineuisbed.  Paeifie  R.  Co.  T. 
United  Statea.  1S8  Xf.  S.  118189:  918]. 

These  views  lead  us  to  the  coucIusIod  that 
ihejudgmmtt  tke  Court  ef  Clainu  mvtt  be 
reverted  and  tlie  cases  remanded  to  that  conrt 
for  further  proceedingi  eot  Inconsistent  with 
this  opinion. 


840]  DISTRICT  OF  COLUMBIA,  Appf,, 

JOSEPH  T:  a  HALL. 
(8ee8.aBeporter<a  ed.MD.SU,) 

District  qf  GelumHa  v.  Johnton,  ante,  7S4,fol- 

bnoai. 

[No.  619.] 

Submitted  January  4, 1897.   Decided  FOruary 

IS,  1897. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  Joseph  T.  H.  Hall 
egalnst  the  District  of  Columbia  for  the  value 
of  certain  work  dooe  under  a  contract.  Re- 
amed, and  case  remanded  for  further  proceed- 
ings. 

See  same  case  below.  81  Ct.  CI.  870. 

The  facts  are  stated  in  the  opinion. 

Mestra.  Joshua  Eric  Dodee,  Aealstaot 
Attorney  General,  and  Robert  A.  Howard^ 
Special  Assistant  Attoroey,  for  appellant. 

Mr.  Edwin  Forrest  lor  appellee. 

Mr.  Justice  Peekh&m  delivered  the  opin- 
ion of  the  court: 

This  is  another  of  the  same  character  of  ac- 
tions as  those  above  disposed  of.  Hall  was 
one  of  the  contractors  for  doiog  work  of  the 
same  nature,  and  filed  bis  petition  under  the 
act  of  1880  in  Decembv  of  that  year.  In  that 
petition  he  alleged  that  he  had  done  certain 
work  and  that  be  was  paid  for  his  work,  under 
his  contract,  by  certain  certificates  which  were 
worth  only  50  per  cent  of  their  face  value,  and 
which  he  TOusented  to  receive  only  at  that 
rate,  and  be  asked  for  Judgment  for  the  other 
00  per  oeot  of  bis  contract  price.  He  failed  in 
the  primary  object  of  that  auit,  but  he  did  re- 
cover on  some  other  ground  a  small  judgment 
of  about  $1,000,  whfch  was  entered  June  1, 
1886.  Subsequently,  and  in  pursuance  of  the 
act  of  1899,  he  applied  for  a  new  trial  for  the 
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purpose  of  claiming  the  "board  rates"  com- 
pensation for  the  work  done  by  bim  at  contract 
prices,  under  ctrcumslances  mentioned  in  the 
foregoing  cases.  The  court  of  claims  gave 
Judgment  In  bis  favor  for  tbat  differeuce  be- 
tween the  two  rates,  and  found  that  under  the 
true  intent  and  meaning  of  the  acts  of  1890  and 
1880  the  sum  for  which  it  gave  Judgment 
"became  due  and  payable  on  the  1st  of  Jana- 
ary,  1877,"  which  was  the  date  when  the  plain- 
tiff hud  completed  his  work  under  the  con- 
tract,  81  Ct.  CI.  876. 

*For  the  reasons  mentioned  in  the  fore-r341 
going  ea8es,(A«iii(f^n«n<o^(Ae  OouiiefC^Mm 
iMt  eaae  mud  mm  be  reverted,  and  the  cause  re> 
manded  for  further  proceedinga  not  Inooiudit* 
ent  with  that  opinira^ 


DISTRICT  OP  COLUMBIA,  Apf*., 
WILLIAM  M.  biCKBON,  etc. 


(See  B.  a  Beporter**  ed.  Ul,  30) 

Didrici  of  Columbia  v.  Johnton,  anU,  78lk/0t* 

loved. 

[No.  630.] 

■BtiSmiUeA  Janvary  4. 1897.  Decided  Fiinmv 

IS.  1897. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  in  favor  of  William  M.  Dickaon 
against  tbe  District  of  ColnmUa.  BttiTtei, 
and  case  remanded  for  further  proceedingi. 
See  same  case  below.  81  Ct  CI.  899. 
The  facts  are  stated  in  the  opinion. 
Metirt.  Joahoa  Eric  Dodce*  Assistant 
Attorney  General,  and  Robert  A.  Howard* 
Special  Assistant  Attorney,  for  appellant. 
Mr.  V.  B.  Edwards  for  appellee. 

Mr.  Justice  Peckham  delivered  the  opinion 

of  tbe  court; 

Id  this  case,  which  is  of  tbe  same  ^oeral 
nature  as  the  foregoing  cases,  the  petitioner, 
who  was  tbe  assignee  of  one  of  the  contractors, 
filed  bb  original  petition  in  the  court  of  claims 
December  VH,  The  case,  after  beioc 

heard,  was  submitted  to  that  court  on  the  86u 
of  May,  1883,  and  was  by  it  dismissed  on  the 
29th  of  May,  1882.  On  the  6th  of  April. 
1895,  tbe  judgment  was  vacated  and  ■  new 
trial  granted  by  virtue  of  the  ICt  ctf  Febnurr 
18.  1893.    31  Ct  CI.  899. 

The  difference  between  the  contract  price 
and  board-rate  price  was  claimed,  and  Dick- 
son, as  assignee,  was  allowed  to  recover  $1.- 
886.S0  for  sach  difference,  belonging  to  him 
by  virtue  of  the  assignment,  and  which  sum 
tbe  court  held  io  have  "been  due  and  payable 
June  2, 1878,  within  the  meaning  and  Intent 
of  the  act  of  Fehmary  18, 1890,  and  the  act  of 
June  16,  1880." 

*For  the  same  reasons  as  given  in  the  [849 
foregoing  cases,  thit  judgmerU  of  the  Court  ef 
Ciaime  mutt  alto  be  revrrted,  and  ttie  cauae  re- 
manded, with  the  same  dliectiona  as  in  the 
other  cases. 
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KAHTHA  HOPKINS.  Murtha  M.  Lee. 
Stepboey  Forrett,  et  tU.,  Apptt., 
z. 

WILUAM  H.  ORIUSHAV. 
(Bm  &  a  Beporter^  wL  SfiMSU 

PartiSB  to  9uit — evidmee — termination  t(f  trutt 
— retuiting  tnut — perpetuitia — equity  iurit- 
dietion— partition  ef  land—oomplOe  r^itf. 

U  ThertBfat*  of  tbe  principal  partlettoaialt  to 
enforoe  a  reniltliur  tniit  In  land  are  not  aSeowd 
by  ibe  Jtdoder  of  one  named  as  triutes  to  wbom 
they  had  made  oonveyancet  merely  to  enable 
bio  to  brlDff  flult,  and  who  bad  brousbt  a  Buit 
wblob  was  voluotarily  dismiased  before  tbe  pies- 
entblUwMUed. 

ii  AwMowwbo  IsnotapaitrtoOTlntersBted  tn 
a  suit  la  incompetent,  under  tbe  act  of  July  t, 
1884,  chap,  m  (13  Siat.Rt  L.37t).to  tratify  to  prlvat« 
oonrefsatloDs  between  ber  and  ber  husband  in 
bis  llfeUme. 

t.  ffllgbt  testimony  to  a  casual  remark  of  a  sup- 
posed trustee,  more  than  forty  yean  aro.  falls 
far  short  of  tbe  clear  proof  required  by  a  court 
of  equity,  wbeoever  a  trust  in  real  estate  Is 
•ought  to  be  Implied,  atalost  tbe  terms  of  a  deed 
of  oODveyance.  by  parol  evldenoe  of  payment  of 
tbe  prloe  by  « third  person. 

4.  A  trust  in  a  conveyance  to  tnisteea  of  an  unin- 
corporated society  lor  a  burial  Kround  "and  for 
no  other  purpose  wbateTer"  ends,  at  tbe  latest, 
when  tbe  land  ceases  to  be  used  «s  a  burial 
■TQUDd  and  the  society  Is  dissolved. 

L  A  resulting  trust  to  tbe  grantor  and  bis  betrs 
arises  when  the  trust  created  by  such  ooovey- 
anoe  Is  terminated  by  tbe  land  ceaslntr  to  be  used 
as  a  bunal  ground  and  tbe  dissolution  of  such  so- 
cfely,  whether  tht  oonveyanee  was  by  way  of 
gift  or  for  Taluable  consideration. 

&  Tbe  rule  against  perpetuities  Is  Inapplicable  to 
a  multing  truer  which  arises  on  the  failure  of  an 
estate  granted  for  a  partlaulsr  use  wblob  baa 
ceased. 

T.  Chancery  baa  lurladloUon  to  enforce  a  resulting 
trust 

a.  A  bill  for  partition  of  land  may  be  nulntalned 

in  equity  when  tbe  title  of  the  plaintlllB  is  purely 
equitable. 

Complete  relief,  Inoluding  the  question  of  any 
allowance  to  a  defendant  for  expenees,  may  t>e 
granted  by  a  oourt  of  equity  after  it  baa  acquired 
JuriadloUOD. 

[Na  IS.] 

AiV^ed  December  16, 17.  189S.   Decided  Feb- 
nwry  J5, 1597. 

APt*EAL  from  a  decree  of  tbe  Supreme 
Court  of  tbe  Distrfct  of  Colam'bla  dismiss- 
ing  a  suit  In  equity  brought  bv  Martha  Hop- 
kins et  at.  against  WUItam  H.  GrimsbAw  et  at . 
to  enforce  a  resulting  ttiut  io,  and  to  obiaio 


rarttUoD  of  laud  in,  tbe  city  of  Waahfaigton. 
Severeed,  and  case  remanded  for  further  pro- 
ceedings. 

Statement  by  Mr.  Justice  Orayi 

Tbls  was  a  bill  In  equity,  filed  Hay  34,  1889, 
against  William  H.  Grlmshaw,  and  against 
Mary  J.  Brooks,  an  heir  of  Stepboey  Forrest, 
by  the  other  heirs  of  Forrest,  and  by  "Horace 
S.  Cummings,  trustee,"  to  enforce  a  resulting 
trust  Id,  and  to  obtain  partition  of,  land  In  the 
city  of  Wasbington,  conveyed  by  Fonwt  to 
Da  vid  Redden  and  otbers,tru8tee8*fortbe[34:3 
Union  Beneficial  Society  of  the  city  of  WHub- 
Ington,  for  a  burial  ground.  The  case  was 
heard  upon  pleadings  and  proofi,  and  waa  la 
substance  as  follows: 

By  deed  dated  Augnat  ^  IMS,  and  recorded 
October  81,  184^ 'William  Nolan,  commls- 
stoner  of  public  buildings,  In  consideration  of 
the  sum  of  $1S9.08,  recited  to  be  paid  by  the 
grantee,  conveyed  to  "Stepbney  FcFrrest,  bis 
heirs  and  assigns  forever,"  ten  lots  comprising 
the  north  hut  o(  square  1088  in  the  city  m 
Wasbington. 

By  deed  not  flated,  but  acknowledged 
September  35, 1845,  and  recorded  October  21, 
184S,  Stephney  Forrest,  for'a  like  considera- 
tion, conveyed  the  same  laud  to  "David 
Redden,  Daniel  Slmms,  and  William  Barton, 
trustees  for  the  Union  Beneficial  Society  of 
Wasbington  city,"  lo  bave  and  to  bold  to  said 
Redden.  Simms,  and  Barton  "and  their  suc- 
cessors in  office  forever,  for  the  sole  use  and 
benefit  of  the  Union  Beneficial  Society  of  Ihe 
city  of  Washington  as  aforesaid,  for  a  burial 
ground,  and  for  no  other  purpoee  whatever." 

Siephoey  Forrest  died  In  1856,  having  been 
twice  married,  and  leaving  six  children  hy  his 
first  wife,  and  one  daughter  (atnce  Mary  J., 
Brooks)  \fj  his  second  wife,  Bachel  Forrest, 
who  also  snrvlvedfaim.  He  was  a  member  of 
tbe  society;  and  the  answer  alleged  that  ha 
purchased  the  land  In  behalf  of  thesocle^and 
with  its  money. 

Tbe  only  evidence  offered  In  support  of  this 
allegation  consisted  of  depositions  of  Rachel 
Forrest,  his  widow,  and  of  Mary  J.  Brooks, 
their  daughter,  taken  in  November,  1889.  tbe 
material  parts  of  which  were  as  follows:  Mrs. 
Forrest  testified  that  she  was  now  eighty-five 
years  old ;  that  she  knew  her  husband  bought 
this  land  for  the  society,  because,  before  be  left 
bomeon  tbe  morning  of  the  day  of  bis  purchase, 
be  told  her  that  he  was  going  io  buy  the  land  for 
tb&soriety,  and  to  get  the  money  from  tbe  so- 
ciety to  buy  it  and  came  back  and  ^lowed  her 
a  bundle  which  he  said  contained  the  money, 
and  later  in  the  day  told  her  that  be  had 
bought  tbe  land  for  the  society;  and  that  she 
never  talked  with  her  daughter  about  Ihla,  or 
mentioned  It  to  anyone  until  the  day  she  testi- 


Non— not  lontfs  ItovuM  wtth  innC  money  and 
ieeCttd  to  trustee  beloHQ  to  oeetvi  Que  (rtut  ,*  onyxote* 
ffient  hy  trmtte,  or  credit  in  account,  amounts  to 
derloixUion  of  trust;  projlt  gtHnsd  by  tnutee by  mI« 
of  property  bel«n0s  to  th«  ositirt  giis  trust.— «ee  note 
to  Wormley  v.  Wormley,  k  sn. 

An  to  paml  tnut  on  COTwevanee  of  land,  (roodi 
«Dh«re  one  toKe*  tide  for  another  at  iudtefol  taJe  he 
ie  tntatee,— eee  note  to  Hughes  v.  Bdwards,A:  142. 

At  common  law.  devfae  at  land*  generaUy,  tt>ltIiout 
toonie  •)/  periwtutty  or  UmOotlon,  eoaftn  a  Hfe  cs- 

10&  u.  s. 


to^fl only. unleas  there  4a  manVestintentton  tofflss 
thefee:  rule/oOotced In  [Tnlted States unleacAanyed 
bystotute,— see  note  to  King  v.  Ackerman.  17:292. 

That  when  parties  interested  ore  numerous,  pari 
moymolntafnahfa  to  equity  for  heneHtotaU,  see 
DOteato8mltfav.8wonnst«dt,14:9ll,andBaoOQ  t* 
BobertMn.  U:  4M. 

As  to  parties  neoeuorv  4n  egnHy;  mint  of;  vhm  tf 
defense;  when  oiieclion  to  be  sMde,-Bee  notes  tm 
Morgan  v.  Morgan.  4:M^  and  Marshall  v.  Beverlejr. 
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fled  la  UtU  ewe.  Mrs.  Bnwb  tesUfled  that, 
8441wkeii  iba  wu  thirteen  "or  fourteen  ymn 
oU.  At  beerd  her  father,  u  he  left  home  one 
morning.  My  that  be  wu  going  to  the  lecre- 
Urj  <rf  the  eodety  to  get  the  money  to  buy  the 
Und  for  tbe  society.  The  plalnllffi'  couoeel. 
mt  the  bearing,  objected  to  thto  teatlmony  of 
Forrcet'i  wl&w  and  daughter  aa  InauflOdeDt  to 
aitabllah  a  tnut;  and  to  the  widow's  teatlmony 
as  Incompetent  to  prore  statemeBts  made  by 
her  bntband  to  her. 

Tbe  Uaion  Benefldal  Society  of  the  dtj  of 
Wakhlngton  was  an  unlocorporated  aaioclattoo 
of  colored  personi.  formed  by  articles  of  asso- 
ciation In  writing  In  1841,  by  which  proTision 
was  made  tot  rUitlng  mk  and  Infirm  inem> 
ben,  and  for  applying  to  their  relM  money 
appn^rlated  for  that  purpose;  and  for  paying, 
upon  the  death  of  any  member*  certain  lums 
out  of  the  funds  of  the  socie^  "toward  de- 
fraytog  the  funeral  expenses,  and  "to  the 
widow,  orphan  children,  or  legal  repiesenta- 
tlvei.  of  such  deceased  msmber;"  the  funds 
of  the  socie^  were  to  be  derived  fromeDtranoe 
fees,  monthly  dues,  and  other  pecuniary  con- 
Urllmtiona  of  the  members,  and  lines  imposed 
upon  them  for  vtolations  of  the  articles;  and 
"whilst  six  members  of  this  Institution  unite 
for  its  continuance,  It  shall  not  be  broken." 

For  many  years  after  the  deed  of  Forrest  to 
the  trustees,  the  land  was  need  br  the  society 
for  Uie  burial  of  Hi  members,  and  also  for  the 
burial  of  any  other  colored  Inhabitants  of  tbe 
city  upon  the  payment  of  certain  fees.  Since 
1853,  at  leut,  fees  so  obiained,  Instead  of  being 
applied  to  the  use  of  the  society,  were  dirided 
from  time  to  time  among  Its  membcvs.  The 
last  admlaaion  of  a  new  member  was  in  1870, 
and  the  members  gndually  dwindled  Id 
Bomber  until  1889,  when  there  wen  only  three 
members,  one  b^g  PhUIp  Wells,  its  presi- 
dent. For  the  fire  years  before  1888,  there 
were  1,S89  iDterments;  and  from  Januanr, 
168S,  to  November  18,  1888,  there  were  560 
bodiea  interred,  many  of  them  one  upon  an- 
other. On  November  18,  1888,  further  Inter- 
menu  were  prohlUted  by  the  board  of  health; 
and  none  were  made  afterwards.  It  did  not 
appear  that  tiece  1887  the  society  did  anything, 
kept  any  records,  or  held  any  meetings. 

All  tbe  trustees  named  as  grantees  in  tbe  deed 
345]  from  Stepbney  'Forrest  being  dead,  tbe 
defeiidant  Grioubsw,  who  was  a  son-in-law  of 
Mrs.  Brooks,  obtained,  In  18S7  and  1888.  con- 
TeyftDces  to  himself,  as  follows:  lat.  Deeds 
from  Mrs.  Forrest  sad  Mrs.  Brooks,  of  dielr 
interests  in  tbe  land.  Sd.  A  deed  from  Philip 
Wells,  thepresideotof  tbe  society,  purportiDg 
to  coDTey  all  Ito  and  his  inleresu  in  the  land. 
8d.  Deeds  of  the  land  from  tbe  heirs  of  tbe 
trustees  aforesaid. 

In  Febmarr,  1880,  the  board  of  health, 
upon  the  petition  of  Orlmsbaw,  clatming  to 
have  authority  from  the  surrlTlng  members  of 
the  society,  ordered  him  to  exhume  all  the 
bodies  interred  in  this  burial  ground,  and  to 
removetbem  toothercemeterlea;aDd  he  did  so 
athls  own  expense,  amounting,  as  he  testified, 
to  tbe  sum  of  $8,000. 

The  bUl  alleged  that  tbe  plaintlfTs  and  tbe 
defendants  sued  and  were  sued  in  their  own 
right,  except  Gammlngs,  who  sued  as  trustee 
under  the  trust  afterwards  mentioned;  and  that 
7M 


on  Haich  90  and  37,  1880.  the  land  in  ouea. 
tlon  was  oonveyed  to  him  by  the  other  pwn- 
tiffs,  by  deeds  which  (as  put  in  eridence  at  the 
hearing)  purported  to  convey  that  land  to 
Cnmmlngs  in  fee,  "in  and  upon  the  trusts, 
neTenbeieas.  hereinafter  mentioned  and  de- 
clared, that  is  to  say.  In  tmst  to  sell  and  con- 
vey the  same  to  su<m  person  or  persona,  in  fee 
simple  or  otherwise,  and  upon  such  terms  and 
conditions,  as  Franklin  H.  Uackey,  of  the 
District  of  Columbia,  shall  in  writing  direct, 
and  the  proceeds  of  said  aale  to  dlstiTbate  ac- 
cording to  the  terms  of  a  paper  of  even  date 
herewith,  snd  signed  in  duplicate  by  the 
party  of  the  first  part,  one  coj^  of  which  is  in 
tbe  hands  of  tbe  said  Gnrnmii^  and  the  other 
In  the  hands  of  tbe  said  Uackiqr;  and  the  pur- 
chaser or  parch asers  of  said  property  shall  not 
be  required  to  see  to  tbe  application  of  tbe  pur- 
chase money."  The  paper  so  referred  to.  con- 
cerning tbe  distribution  of  proceeds  of  sales, 
was  not  in  the  record  transmuted  to  thisoourL 

Tbe  UU  further  alleged  that,  "by  ^tnm  ot 
said  deeds,  complainant  CummiDss  now  holds 
the  entire  l^cal  Utie  in  trust  for  Die  other  co- 
plalntllTs  tn  said  property,  except  the  interest 
of  the  defendant  WlllUm  U.  Grimshaw;aod 
that  a  oomolete  and  perfect  title  to  the  same 
will  be  held  by  the  fxnnplalnaots  when  this 
court  has  decreed  the  reverter  which  complain- 
ants *are  entitled  to  bare  declared  by  [346 
reason  of  tbe  terms  of  tbe  said  original  deed 
from  Stepbney  Forrest  to  said  trustees.** 

The  bill  prayed  that  tbe  land '  'be  decreed  to 
have  reverted  to  tbe  heirs  of  Btephney  Forrest, 
by  reason  of  the  terms  and  provisions  and  pur- 
poses of  the  original  conveyance  of  said  Stepb- 
ney Forrest,  and  the  order  of  the  municipal 
authorities.  sndUie  canylngoutof  said  order;" 
that  a  oommlsdon  be  appolnled  to  make  parti- 
tion of  the  land  between  Grlmshaw  as  grantee 
of  Mrs.  Brooks,  one  of  the  heirs  of  Stepbney 
Forrest,  and  tbe  plaintiffs,  bis  other  heirs;  that 
the  deeds  to  Grimsbaw  from  the  heirs  of  tbe 
trustees  be  declared  to  be  a  cloud  upon  the 
plaintiffs'  title,  and  of  no  effect  to  pass  any 
Utle  in  the  land,  and  be  (Ureded  to  he  surren- 
dered for  cancelation;  and  for  further  relief. 

Grlmibaw,  in  his  answer  to  the  bill,  denied 
that  Cummings  sued  ss  trustee,  and  alleged 
that  be  sued  In  bis  own  right  and  for  bta  own 
benefit;  and  at  the  bearing,  in  support  of  this 
allegation,  introduced  a  bill  in  equity,  filed  by 
Cummings  alone  April  16, 1889.  similar  to  tbe 
present  bill,  except  in  allwlng  that  by  the  deeds 
to  him  from  Fomst's  h«ra  ue  entire  and  full 
beneficial  interest  and  estate  vested  in  him. 
That  bill  was  dismissed  by  Mr.  Mackey,  ss 
solicitor  for  Cummings,  on  tbe  same  day  on 
which  be  filed  tbe  present  Ull  m  soUdtor  for 
theplalntiffs  therein. 

llie  answer  further  averred  that  the  deeds 
to  Grimsbaw  from  the  belra  of  the  original 
trustees  were  procured  by  Mm  at  the  Insianoe 
and  for  tbe  benefit  of  the  Union  Beneficial  So- 
ciety, and  be  held  the  land  in  trust  for  tbe  so- 
ciety, and  for  no  other  use  or  purpoee  whatso- 
ever; and  denied  that  those  deeds  were  clouds 
upon  tbe  plaintiffs'  tiUe;  denied  the  plalntUEi* 
title;  and  denied  that  any  title  vested  In  Bteph- 
ney  Forrest's  heirs,  bv  reverter  or  otherwise; 
and  averred  that  the  oeed  from  Forrest  vested 
in  the  trustees  named  therein  an  absolate  and 

16S  C.8. 
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iadefeuible  estate  in  fee  ilmple;  and  that  the 
■odetT  uaed  the  land  aolely  for  the  porpoae  of 
a  bnnal  ground  as  lonjr  as  It  was  lawfal  so  to 
me  It.  and  only  ceased  such  use  when  com- 
pelled to  do  so  by  law.  To  this  answer  the 
platntiffs  filed  a  general  replication. 
S47]  *Hrs.  Brooks  never  filed  an  answer; 
and  ihe  pUlatlffs,  before  the  hearing,  dismiased 
their  bill  as  spinal  ber. 

Upon  the  bMrfng,  the  rapreme  eonit  of  the 
District  of  Colum^  dlsmlHed  (he  Mil  "with- 
out prejudice  to  the  rights  of  the  complainants 
to  Claim,  in  any  proper  suit  or  procecdiog. 
such  right,  if  any,  as  the  said  Stephoey  Forrest 
may  have  been  eotltled  to,  in  said  real  estate, 
as  a  member  of  said  Union  Beneficial  Society. " 
The  plaintiffs  appealed  to  this  court. 

Mam.  H.  O.  ClanBhtoa  and  FvmUIb 
H.  Maekegr  for  sppellant. 

Jfewn.  J.  J.  Darliastm  nAW,  L.C0U 
for  appellee. 

Hr.  Joattce  Only  ddlTsred  the  ofdnlon  of 
the  court: 

Btvphney  Forreat,  la  184ff,  purchased  a  par- 
cel of  laod  In  Washington,  and  conveyed  it  to 
three  persona,  "trustees  for  the  UdIod  Beneficial 
Society  of  Washington  city,"  habendum  to 
them  "aad  their  anccessora  in  office  forever, 
for  the  sole  use  and  beoeflt  of  the  Union  Beoe- 
fldal  Sode^  of  the  dty  of  Waabington  as 
aforcaatd,  for  a  burial  rnmnd,  and  fbr  no  other 
porpoaewbatever."  Forrest  died  in  186S;  and 
all  uree  trustees  afterwanla  died. 

The  Union  Beneficial  Society  was  an  unin- 
corporated ossoclatloD  for  the  mutual  aid  of 
its  members  In  case  of  slckneM,  and  for  their 
burial  in  case  of  death.  Tbis  laud  was  used 
by  the  society  for  a  burial  ground  for  nearly 
forty  yeare,  and  then,  by  order  of  the  board  of 
health,  ceased  10  be  so  used;  and  all  the  bodies 
which  hftd  been  burled  there  were  exhomed 
and  removed  to  other  cemeteries,  Grimsbaw 
afterwards  procured  conveyances  of  the  laod  to 
himself  from  the  helra  of  the  trustees  named  in 
Forrest's  deed,  as  well  as  from  Forrest's  widow 
and  f  mm  Mrs.  Brooks, one  of  his  helra. and  from 
We1ts,tbe  last  president  of  the  snele^  and  one 
of  ItsibreesurviviDgmemben.  And ttie society 
(which,  by  the  terms  of  Its  articles  of  assoda- 
tion.  WBS  to  continue  so  long  as  It  had  six  mem- 
S48]berB)  'does  not  appear  to  have  since  done 
any  acts,  held  soy  meetings,  or  kept  any  rec- 
oras,snd  was  practically  dissolved  and  extinct. 

The  preaeni  Ull  was  flied  by  the  other  bdra 
of  Forrest  agdnst  GMnwbaw  and  Mrs.  Brooks, 
praytog  for  a  decree  that  the  land  bad  reverted 
to  Forrest's  heirs;  and  for  a  partition  of  the 
land  between  the  pldotlffs  and  Grimsbaw  as 
grantee  of  Mrs.  Brooks;  and  for  caocelaUon 
of  the  deeds  from  the  heirs  of  the  trustees  to 
CMmshaw,  as  being  a  cloud  upon  the  plain- 
ttffs'  title;  and  for  geoeral  relief. 

The  orlgf  oal  Joinder  of  Mrs.  Brooks  as  a  de- 
fendant is  UQtmportant.  By  reason  of  having 
conveyed  her  right  to  Grimsbaw,  she  bad  no 
interest  fn  the  suit,  and  filed  no  answer;  and 
the  plaintiffs,  before  the  hearlog,  dismissed 
Ihdr  bill  as  against  her. 

Nor  can  the  joinder  of  "Horace  Cammlngs, 
trustee,"  as  a  plaintiff  In  this  bill,  afleot  llie 
rights  of  the  principal  parties  to  the  suit.  The 
deeds  made  to  him  by  the  other  plaintiffs,  two 
IGS  U.S. 
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months  before  this  salt  was  brought,  and  pro- 
duced at  the  bearing,  showed  that  the  land 
was  conveyed  by  them  to  Cummlogs  In  trust 
to  sell  and  convey  It  to  such  persons  and  upon 
such  terms  and  conditions  as  their  solicitor 
should  direct,  and  to  distribute  the  proceeds 
of  such  sale  accordlag  to  the  terms  of  a  paper, 
copies  of  which  were  In  the  hands  of  the  solic- 
itor aod  of  CommlngsreapecUvely.  Aitboogh 
that  paper  li  not  In  the  ncord.  the  terms  of 
those  deeds  clearly  show  Cumminga  to  have 
been  a  mere  trustee  to  bring  suit  and  to  sell 
the  land  for  the  benefit  of  the  other  plaintiffs, 
and  not  in  his  own  bebalf,  notwlthstaDding 
the  auction  In  the  bill  thereafter  filed  by 
blra  alone  and  voluntarily  dismissed  upon  the 
filing  of  the  present  bill,- that  bv  those  deeds 
the  whole  beneficial  interest  and  estate  vested 
In  him.  Perhaps,  as  suggested  by  the  counsel 
of  the  appellee,  the  former  bill  was  dismissed 
for  fear  of  the  rule  of  law,  recognized  In  Sehu- 
lenberg  v.  Rarriman,  88  U.  B.  SI  Wall.  44,  68 
[22: 6S1.  65S],  that  a  right  of  entry  for  breach 
of  a  condition  subaequent  cannot  oe  alienated. 

The  allegati(m  In  the  aoawer.  that  Forrest 
purchased  this  land  In  bebalf  of  the  anclety. 
and  with  its  money,  Is  supported  *by  no[340 
competent  and  sufficient  evidence.  The  ooly 
evideoce  upon  this  |>olot  was  ibe  testimony, 
taken  forty  years  after  the  traosadlon,  of  Fot^ 
rest's  widow  and  daughter,  respecUvely  the 
grandmotiiar  and  the  mother  of  Orlmsnaw'a 
wife. 

Tiie  first  question  presented  in  relation  to 
this  testimony  is  whether  the  widow  was  a 
competent  witness  to  prove  admissions  or  dec- 
larations supposed  to  have  been  made  by  her 
husband  in  conversation  with  her. 

At  common  law,  upon  grounds  of  public 
policy,  husband  and  wife  (with  smne  excep- 
tions not  here  material)  were  not  permitted, 
even  by  consent,  to  give  evidence  for  or  against 
each  other,  or  to  teatify,  even  after  the  ending 
of  the  marriage  relation  by  death  or  divorce, 
to  private  communications  which  took  place 
between  them  while  It  lasted.  8Uin  v.  Bow- 
man, 88  U.  S,  18  Pet.  200,  333  [10: 129,  18S]: 
O-Cfaftnor  V.  Mf^oribanka.  4  Man,  A  Q.  48B,  S 
Scott,  N.  B.  8M;  1  Oreenl.  Bv.  fIS  384-887. 

The  Congress  of  the  United  States,  by  a 
clause  originally  inserted  in  the  dvll  appropri- 
ation act  of  July  8,  1664,  chap.  210.  g  8  (18 
Stat,  at  L.  851),  and  embodied  In  U.  8.  flav. 
Stat,  S  8S8.  has  enacted  that  there  ahall  be  no 
ezdtulon  of  any  wltoess  in  a  dvU  action  be- 
cause he  Is  a  psjty  10  or  interested  In  the  Issue 
tried.  But  that  clause  baa  merely  removed  dt 
disqualifications  of  witnesses  for  Interest,  and 
does  not  affect  the  exclusion  of  testimony  of  a 
husband  or  wife  upon  grounds  of  public  pol- 
icy. LucM  V.  BnokM,  8!t  U.  S.  18  Wall.  4M. 
453  [21:770.  7881:  Bamtt  i^UiM  Btatm,  187 
U,  a  406,  605  [84:  763,  7641. 

Oougresa,  on  the  same  day,  passed  another 
act,  entitled  "An  Act  Rektfng  to  the  Law  of 
Evidence  In  the  District  of  Columbia,"  by 
which  it  was  enacted  "that  on  the  trial  of  any 
issue  joined,  or  of  any  matter  or  question,  or 
on  any  inquiry  arising  In  any  sul^  action,  or 
other  proceedlDE  in  any  court  of  jtistice,  In 
the  District  of  (>>iumbla,  or  before  any  person 
having  by  law,  or  by  conaMit  of  parties,  an- 
thority  to  bear,  receive,  and  enmiiie  evidence, 
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wlthio  said  District,  the  parties  thereto,  and  the 
persons  to  whose  behalf  any  such  action  or  oth- 
er proceeding  may  be  brought  or  defended, 
SSO]  and  aoy  and  all  peraou  ioterested 
the  ■ame,  shall,  except  as  hereinafler  excepted, 
-  becompetentandcompeilabletogiveeTidence, 
either  «<M  voc*  or  by  deposition,  according  to 
the  practice  of  the  court,  on  behalf  of  either 
or  any  of  the  parties  to  said  action  or  other 
proceeding:  Provided,  That  nothing  herein 
contained  shall  render  any  person  who  ia 
charged  with  any  offwise,  In  any  criminal  pro- 
ceedinc,  competent  or  compellable  to  give  ctI- 
denoe  for  or  agalut  himself  or  herself,  or  shall 
render  any  person  compellable  to  answer  any 
question  tending  to' criminate  himself  or  her- 
self,  or  shall,  tn  any  criminal  proceeding,  ren- 
der aoy  husband  competent  or  compellable  to 
giTcertdeoce  for  or  against  bis  wife,  or  any 
wife  oompetNitOT  compellable  to  give  evidence 
for  or  against  her  hnarand,  or  in  any  proceed- 
ing instituted  Inconsequence  of  adultery;  nor 
•ball  any  husband  be  compellable  tn  disclose 
any  communication  made  to  bim  by  his  wife 
during  the  marriage,  nor  shall  any  wife  be 
compilable  to  disclose  any  communication 
made  to  her  Uy  her  husband  during  tht  mar- 
rlace."  Act  of  JqIt  S,  1864  (18  Stat  at  L. 
9U,  chap.  333). 

This  act  (except  In  the  restriction  to  the  Dis- 
trict of  Columbia)  was  taken,  almost  word  for 
word,  from  modern  English  statutes;  the  first 
half  of  it  (except  the  words  "and  any  and  all 
persons  Interested  in  the  same,"  who  had 
iwen  made  competent  witnesses  tqr  the  statute 
of  6  &  7  Vict.  chap.  8C!)  from  g  3  of  the  statute 
of  14  ft  15  Vict.  chap.  99;  the  flrst  two  clauses 
of  the  proviso  from  §  8  of  that  statute:  and  the 
last  two  clauses,  being  those  concerning  hus- 
band and  wife,  from  the  statute  of  16  &  17 
Tict.  chap.  88.  §8. 

The  same  act  has  been  re-enacted  In  the  Re- 
Tlsed  Statutes  of  the  District  of  Columbia,  with 
hardly  any  change,  except  in  aulwUtating  for 
the  words  "except  as  hereinafter  excepted" 
the  words  "except  as  provided  In  the  follow- 
ing section;"  and  In  making  the  proviso  a 
separate  section,  omitting  the  wonls,  "pro- 
Tided  that  nothing  herein  contained,"  and  be- 
ginning with  the  words,  "nothing  in  the  pre- 
ceding section."  D.  O.  Rev.  Stat  gg  878.  877. 

The  latter  part,  which  constituted  the  proviso 
In  the. act  of  1864.  chap.  333,  and  which  now 
85 1]  forms  g  877  of  the  Revised  *Slatutefl  of 
the  District  of  Columbia,  Is  upon  Its  face,  and 
.  according  to  iu  uniform  construction  In  the 
courts  of  the  District  of  OolnmUa,  not  new 
and  affirmative  legislation,  but  wholly  nega- 
tive, and  by  way  of  proviso  or  exception  out 
of  the  enactment  which  goes  before;  and 
therefore  has  no  application  to  any  cases  other 
than  those  in  which  the  husband  or  wife, 
called  as  a  witness,  is  a  party,  in  name  or  in 
iacl,  to  the  suit,  or  interested  in  it;  apd  does 
not  make  a  husband  or  wife,  not  a  party  to  or 
interested  in  the  suit,  competent  to  testify,  be- 
fore or  after  the  death  of  the  other,  to  private 
communications  between  the  latter  and  the 
witness.  United  StaUM  v.  OuUmu,  1  Mackey, 
498.  547,  548  [47  Am.  Rep.  247];  Clark  t. 
KrauM,  3  Hackey.  559,  573;  Bblt&man  v.  Wag- 
ner, 6  Mackey,  16,  16;  Beale  v.  Broun,  6 
Xackey,  Vi4,m,  Sea  abo  Barbat  t.  AU$n, 
74S 


THs  Uhitkd  STATia  OoT.  Tebm, 

7  Exch.  609;  Perdval  i,  Oaney,  14  Jur.  1056, 
106-3.  cited  7  Exch.  611;  Aleock  v.  Akotk,  5 
DeO.  &  S.  671;  Bsg.  v.  Payna,  L.  R.  1  0.  C. 
849.855:  Btg.  v.  Thompton,  L.  R.  1  a  0.  SH. 

Stephney  Forrest's  widow  was  neither  a 
party  to  nor  interested  in  this  suit,  having  con- 
veyed all  her  interest  In  the  subject  thereof  to 
the  defendant  Orimshaw  before  the  suit  was 
brought.  She  was  therefore  Incompetent  to 
tasti^  to  private  converaatlons  between  her  and 
her  husband  In  his  UfeUme;  and  a  convenatloa 
between  tbem  In  their  own  hooM,  in  the  pret- 
ence of  no  one  but  their  young  daughter,  who 
does  not  appear  to  have  taken  any  part  in  It, 
must  be  deemed  to  be  a  private  conversation, 
within  the  rule.  Joesds  v.  ^e^.  118  Mass.  107. 

The  daughter  herself  may  have  been  a  com- 

E stent  witness  to  such  a  conversaUon.  Bat 
sr  testimony,  which  amounted  to  no  mora 
than  that  she  beard  her  father,  as  be  left  home 
one  morning,  say  that  he  was  going  to  Uie  tee- 
re  larv  of  the  society  to  get  money  to  buy  land 
for  the  society,  was  clearly  insufflclent  to  prove 
that  he  bought  the  land  with  money  of  the  so- 
ciety, or  that  the  society  bad  aoy  greater  or 
other  title,  legal  or  equitable,  than  appeared  to 
be  conveyed  to  it  by  the  deed  made  by  bIm  to. 
and  accepted  by,  the  trustees  In  iU  behalf. 
Such  alight  testimony  to  a  casual  remark  of 
the  "supposed  trustee,  more  than  forty[352 
yean  ago,  falls  far  short  of  the  clear  proof  re- 
quired by  a  court  of  equity,  whenever  a  trust 
Id  real  estate  is  sought  to  be  Implied,  against  the 
terms  of  a  deed  or  conveyance,  by  parol  evi* 
dence  of  pavment  of  the  price  by  a  third  per- 
son. Promt  V.  Oroti,  19  U.  3.  6  Wheat.  481 
[5:  811]:  Slocum  v.  MarthaU,  %  Wash.  C.  C. 
897;  Smith  v.  Bwnham,  8  Sumn.  485. 

We  are  tben  brought  to  the  principal  ques- 
tion in  the  case,  which  Is  of  the  nature  and  ef- 
fect of  the  deed  from  Forrest  to  trustees  for  the 
Union  Beneficial  Society  for  a  burial  ground. 
The  flrst  inquiry  which  naturally  arlsei  li 
whether  the  deed  was  for  a  charitMle  use.  In 
the  legal  sense.  If  It  was,  the  conveyance 
would  not  be  open  to  any  legal  objection  by 
reason  of  the  length  of  time  during  which  the 
trust  might  last,  or  because  of  the  society 
named  not  being  a  corporation.  Quid  v.  Watk- 
Mton  Bimpiial.nXi.  S.  80S  [84:4501;  BumU 
f.  Allen,  107  n.  a  168. 171  [37: 897. 400].  And 
the  trustees,  although  the  deed  did  not  in  terms 
run  to  their  heirs  and  assigns,  would  take  the 
legal  estate  in  fee.  RimeU  t.  Ailen.  aupra; 
Fitter  T.  Ooueh.  141  U.  S.  396,  809  [85:  731. 
739]:  EMterbrookef.TiBinghut.&Qny,  17.31. 

A  grant  for  Um  maintenance  of  a  church^ 
yard  or  burial  ground  la  connection  with  a 
church  or  religious  society,  or  of  a  public 
burial  ground,  or  a  burial  ground  of  all  per- 
sons of  a  certain  race,  class,  or  neighborhood, 
mii^ht  be  considered  as  in  the  nature  of  a  dedi- 
cation for  a  pious  and  charitable  use.  Beattj/ 
V.  Kurt*.  37  U.  3.  3  Pet.  066. 588.  684  [7: 031. 
527];  f7in«innate'T.im0,81U.8.6Pet.  481,486 
[8:  453.  455];Jorm't.  OiiM-sAam,  8  Woods. 
448.  470.  ancl  107  U.  8. 174,  188.  184 137:401. 
4061:  2>«rfar  Gardner,  7  Allen,  948,  347; 
Be  Vaughan,  L.  R  88  Ch.  Dlv.  167. 

By  the  act  of  Congress  of  Hay  6,  1870,  chap. 
60,  %  6.  re-enacted  In  the  Revised  Statutes  of 
the  District  of  (^lumbia,  provlsioD  has  been 
made  for  the  Toluntary  lnc<»p<»atlon  of  cem»- 
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tery  awocUtions  In  the  District  of  Colambia; 
and  "any  person  or  persons  desiring  to  dedi* 
cate  any  lot  of  land,  not  exceeding  S  acres,  as  a 
biirtal  ground  or  place  for  the  laterment  for 
Ihu  dead,  for  the  use  of  any  society,  associa- 
tion, or  nefghborbood/'maycoDvey  such  land 
liv  deed  to  the  District  of  Columbia/  'specifying 
8531  *in  auch  deed  the  society,  assocf  ation,  or 
nelghoorhood  for  lha  use  of  which  the  dedica- 
Uon  is  dedred  to  be  made,  and  thereby  Test 
the  title  to  such  land  In  perpetuity  for  the  uses 
stated  In  the  deed."  16  Stat,  at  L.  106,  107; 
D.  C.  Rev.  Stat,  594-004. 

But  the  conveyance  now  in  question,  made 
to  private  personsas  trustees,  twenty-flve  years 
before  the  passage  of  that  act,  was  expressed 
to  be  "for  the  sole  nse  and  benefit  of  the  Union 
Beneficial  Society  of  the  city  of  Washington 
as  aforesaid,  for  a  burial  ground,  and  for  do 
other  purpose  whatever."  The  articles  of  as- 
sociation of  that  society  appear  to  have  con- 
templated the  burial  of  none  but  its  own  mem- 
bers; and  the  usage,  which  early  sprang  up, 
of  permitting  the  Interment  in  Its  burial  ground 
of  other  inhabitants  of  the  District  of  Colum- 
bia, upon  the  payment  of  certain  fees,  appears 
to  have  been  adopted,  not  from  any  cbariuble 
motive,  but  as  a  source  of  private  profit  to 
thf  members  of  the  association.  It  may  be 
doubted  wbether,  in  the  absence  of  express 
statute,  the  burial  ground  of  such  a  society 
can  be  held  to  be  a  public  charitable  nee. 
Bee  King  v.  Parker.  0  Cush.  71 ;  Donndljf  t. 
Soilon  OathoUe  Oemeterj/  Atao.  146  Mass.  168; 
Anon.  8  Atk.  377;  Paam  v.  Pattiaon.  L..  R  83 
Cb.  Div.  1S4;  OunruKk  Edt^ards  [189612 
Ch.  679;  He  Buck  [1806]  3  Ch.  727. 

If  it  be  assumed,  however,  as  most  favor- 
able to  the  tlefendant,  that  this  deed  created  a 
charitable  trust.  It  was  not  a  grant  Indicating 
a  geoeral  charitable  purpose  and  pointing  out 
the  mode  of  carrying  that  purpose  Into  effect, 
thus  coming  within  the  class  of  cases  In  which 
courts  of  chancery,  when  the  particular  mode 
had  failed,  have  carried  out  the  general  pur- 
pose. GAureA  of  Jemn  Christ  of  L.  D.  S.  v. 
UnUedatatet,  186  U.  S.  1,  51-60  [84:  478,  494- 
497];  Jwslaim  t.  PhilUpt,  14  Allen.  689.  But 
the  trust  was  restricted.  In  plain  and  un- 
equivocal terms,  to  the  particular  society 
to  be  benefited,  as  well  as  to  the  purpose  of 
a  burial  ground,  adding  (as  if  to  put  the 
matter  beyond  doubt)  "and  for  no  other  pur- 
poae  whatever."  The  trust  would  end. 
therefore,  at  the  latest,  when  the  land 
ceased  to  be  nsed  as  a  burial  ground  and  the 
society  was  dissolved.  Ecuterbrooka  v.  TUUng- 
haat,  5  Gray,  17;  Beed  v.  Stouffer,  S9  Md.  286, 
854]  254;  Second  Univeraaliat  8oc.  *v.  Dugan, 
65  Md.  460;  Re  J?y»wTjl895]  1  Cb.  19.  81.  82. 

In  Batterbrooks  v.  TiUinghaU,  above  cited, 
■n  Inhabitant  of  a  town  derlsed  laud  to  a 
trustee  named,  and  his  successors  to  be  ap- 
pointed as  provided  in  the  will,  in  trust  to  ap- 
ply the  income  In  support  of  tiie  gospel  and 
the  maintenance  of  a  pastor  or  elder  In  a 
church  already  existing  in  the  town,  of  a  cer- 
tain faith  And  practice,  so  long  as  the  mem- 
bers of  that  church  "or  tbelr  successors  shall 
maintain  the  Tisibllity  of  a  church  in  said 
faith  and  order,  and  uniting  in  fellowship  and 
communion  with  those  who  hold  and  practise 
•aid  priDctples,  and  no  others."  Three  years 
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after  the  testator's  death,  the  members  of  the 
church,  reduced  to  two  In  number,  voted  and 
resolved,  at  a  meeting  called  by  public  notice, 
that  they  would  no  longer  endeavor  to  midn- 
tain  the  appearance  of  a  visible  church,  and 
declared  the  church  dissolved  and  extinct. 
The  supreme  judicial  court  of  MasaachuBeits, 
speakiog  by  Mr.  Justice  Hetcalf,  decided  that 
the  trustee  tocdt  an  estate  in  fee;  but  that,  the 
church  having  been  dissolved  and  havtnc 
ceased  to  be  a  vtalble  church,  he  held  the  land 
for  the  devisor's  heln  at  law  as  a  resulting 
trust.   S  Gray,  21. 

In  Ba^Bton  v.  Behool  DUt.  No.  S,  7  Allen, 
13S,  cited  by  the  defendant,  the  deed  was  to  a 
town  of  land  already,  as  the  deed  recited, 
"being  Improved  for  a  burying  place,"  AoSm* 
dum  "to  the  said  town  of  Uxbridge  forever, 
to  their  only  proper  use,  benefit,  and  behoof, 
for  a  burying  place  forever."  There  were  no 
such  negative  words  as  In  the  deed  before  us, 
"and  for  no  other  purpose  whatever;"  the  ac- 
tion was  at  law;  and  the  only  question  argued 
or  considered  was  whether  the  decree  created 
an  estate  upon  condition  subsequent.  While 
deciding  that  it  did  not,  Chief  Justice  Blge- 
low  said:  "If  It  be  asked  whether  the  law 
will  give  any  force  to  the  words  in  a  deed 
which  declare  that  the  grant  is  made  for  a 
specific  purpose,  or  to  accomplish  a  particular 
object,  the  answer  Is,  that  they  may,  if  prop- 
erly expressed,  create  a  eonfldence  or  trust,  or 
amount  to  a  covenant  or  agreement  cm  the 
part  of  the  grantee."  7  Allen,  180. 

The  somewhat  similar  cases  of  Orane  v. 
Hyde  Park,  185  •Mass.  147,  and  Maho-  [355 
ning  Oounty  v.  Young,  16  U.  S.  App.  258,  also 
cited  bv  the  defendant,  likewise  turned  upon 
a  question  of  forfdture  for  breach  of  a  condi- 
tion subsequent  In  a  deed  to  a  municipal  cor* 
poratlon. 

In  the  case  at  bar,  the  trust  created  by  the 
deed  having  been  terminated,  according  to  ita 
express  provisions,  by  the  land  ceasing  to  be 
used  as  a  burial  ground,  and  the  dissolution 
and  extinction  of  a  society  for  whose  benefit 
the  grant  was  made,  there  arises,  by  a  familiar 
principle  of  equity  jnrfaprudence,  a  resulting 
trust  to  the  grantor  and  his  heirs,  whether  hu 
conveyance  was  by  way  of  gift,  or  for  valu- 
able consideration.  3  FonUanque,  Eq.  116, 
183,  and  notes;  2  Story,  £q.  Jur.  ^§  1199, 
1200;  Htll,  Trustees,  118,  188;  Baettrbrooke  v. 
TUlinghMt,  0  Omy,  17.  an<f  Seed  v.  8touff«r, 
66  Hd.  460.  above  cited. 

The  question  suggests  Itself  whether  the 
case  at  bar  falls  within  the  rule  of  law,  known 
as  the  rule  against  perpeiuiiies,  by  which  an 
estate,  legal  or  equitable,  granted  or  devised 
by  one  person  to  another,  wnlcb,  by  the  terms 
of  the  instrument  creating  It,  is  not  to  vestun- 
til  the  happening  of  a  contingent  which  may 
by  poBsibilliy  not  occur  within  the  period  of 
a  life,  or  lives  in  being  (treating  a  child  in  its 
mother's  womb  as  In  oein^  and  twenty-one 
years  afterwards,  is  void  for  remoteness,  and 
consequently  a  limitation  over  to  a  third  per- 
son which  may  possibly  not  take  effect  within 
the  period  is  void,  and  the  estate  remains  In 
the  first  taker.   That  rule  does  not  apply  to  a 

f:tft  to  acharity.  with  no  Intervening  gift  to  or 
or  the  benefit  of  a  private  verson  or  oorpora- 
tion;  or  to  a  oontingent  linutation  over  from 
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me  charily  to  uioUict.  "Bat  it  does  apply  to 
a  graot  or  devise  to  a  cbarlty  after  one  to  a 
private  penoo;  as  well  as  to  a  grant  nr  devise  to 
a  private  person.although  limited  over  after  an 
immediate  gift  to  a  cbarlty.  Rtmetl  v.  Allen. 
107  U.  8.  168.  171  [37:887,  4001;  Joan  v. 
^otenAom.  107  U.  S.  174. 188  [S7t  401.  40B]: 
MoArtkur  t.  Seott.  118  U.  8.  840.  881.  m 
1016,  10281;  Brattle  Square  Church  v. 
S  any.  143  [68  Am.  Dec.  7301:  Theo- 
logieal  Bdueatum  Boc  T.  Ai^  Oan.  18S  Han. 
28S;  Be  Tyler  [1891]  8  COl  8S8;  A  Bowen 
[1808]  3  Ob.  49r. 

But  whra  then  Is  so  limitation  over  Id  the 
srant  or  devise,  and  the  grantor  or  deviaor.  or 
306]  the  heirs  of  either,  claim  *the  estate,  not 
under  tbegrant  or  devise,  butbecause.by  reason 
of  the  fatlure  thereof,  the  estate,  legal  or  equit- 
able, as  the  case  may  be,  reverts  or  results  to 
him  or  them,  the  rale  agsiait  perpetuities  Is 
Inapplicable. 

Bven  when  the  first  gift  Is  strictly  upon  con- 
dition iubaequent.  requiring  an  entry  on  the 
part  of  the  grantor  or  devisor,  or  his  heira,  to 
revest  the  estate  In  him  or  them,  the  American 
courts  have  treated  their  title  as  unaffected  by 
the  rule  against  perpetuities.  CoweU  t.  Col- 
orado BpHnoe  Co.  100  U.  B.  56  [35:  047] ;  Gray 
V.  BtoncAard.  8  Pick.  384;  Au^  v.  Cam- 
bridgepoH.  31  Pick.  316;  Ovitd  t.  Biduirde.  16 
Gray,  800;  Tobey  t.  Moore,  180  Maaa.  448; 
Gray.  Perpetuities,  fSfi804r-810. 

But  tfae  deed  In  this  case  Is  clearly,  In  terms 
and  effect,  a  conveyance  In  trust,  with  no 
words  apt  to  create  a  condition.  Stanley  v. 
OoU,  72  U.  B.  0  Wall.  US  [18:  603];  Becker  v. 
Barrow,  188  Mass.  678;  AUy.  Gen,  v.  Wax 
Chandler^  Co.  L.  R.  6  H.  L.  1.  In  snch  a 
case,  it  has  been  held,  both  Is  this  country  and 
In  England,  that,  upon  the  failure  of  the  trust 
declared  In  the  deed,  although  depending 
upon  a  oontlngencT  which  might  not  happen 
wiihlo  the  period  prescribed  by  the  role 
against  perpetuities,  the  resulting  trust  to  the 
grantor  and  his  heln  Is  not  invalidated  hy  the 
role.  Eaeterbrookt  v.  TilUnghat,  6  Gray.  17; 
8tm»  T.  Framingham,  109  Haas.  808;  Firtt 
UnkertaUtt  8oe.  v.  Botand^  155  Mass.  71  [15 
L.  R  A.  2811:  A  BandeU,  L.  R  88  Gh.  Div. 
818,  318,  219;  Be  Bouen  [1808]  S  Ch.  491.  494. 
la  BandelFe  Oaae.  Mr.  Justice  North  said: 
"In  my  opinlOD.  a  direction  that  In  a  particu- 
lar evoit  a  ftuid  shall  go  In  the  way  In  which 
the  law  would  nuke  It  go  tn  ibe  absence  of 
such  a  direction,  cannot  be  said  to  be  an  in- 
valid gift,  or  contrary  to  the  policy  of  the  law." 
And  in  Bowen'e  Gate,  Hr.  Justice  Stirling  said: 
"As  property  may  be  given  to  a  charity  in  per- 
petuity. It  may  be  given  for  any  shorter  period, 
however  long;  and  the  Interest  undisposed  of, 
even  if  It  cannot  be  the  subject  of  a  direct 
executory  gift,  may  be  left  to  devolve  as  the 
law  prescribes.'* 

In  the  case  at  bar,  our  conclusions  as  to  the 
effect  of  Forrest's  deed,  assuming  It  to  be  in  the 
natureof  avalld dedication  for  aplousandcbar- 
357Jitable  uae.maybesummed  *upa8  folio  vs; 
The  Wustees  named  in  the  deed  took  the  legal 
estate  In  fee.  The  equitable  estate  In  fee  was 
from  the  beginning,  and  always  remained.  In 
the  granter  and  his  heirs.  The  trust  declared 
In  the  deed,  for  a  burial  ground  for  the  Union 
Beneficial  Society,  came  to  ab  end*  aocordiog 
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to  lis  own  express  restriction  and  llmltatUm, 
by  the  land  ceaslug  to  be  used  as  a  burial 
pround,  and  the  dissolution  of  the  society. 
TbereupOD,  the  trustees  held  the  legal  estate 
In  fee,  subject  to  a  resulting  trust  to  the  grant- 
or's heirs,  unaffected  by  tM  rule  against  per- 

Setuitles;  and  the  Iwal  estate  of  the  trusteea 
escended  to  their  heirs,  and  passed  by  the 
deeds  of  the  latter  to  the  deCandant,  charged 
with  this  resulting  trust. 

Toe  alternative  that  the  trust  expressed  In 
Forrest'sdeed  wasnotacbaHtebleuse,  but  was 
void  aa  tending  to  create  a  perpetuity,  and  that 
the  trustees,  immediately  upon  the  execution 
and  delivery  of  the  deed  to  them,  held  the  land 
subject  to  a  resulting  trust  for  the  grantor  and 
hia  heirs,  would  be  wholly  inconsistent  with 
the  position  always  taken  by  the  defendant 
Grimshaw,  and  by  the  trustees  and  the  society 
under  whom  he  claims  title,  and  could  not, 
therefore,  inure  to  his  benefit  by  way  of  de- 
fense to  this  suit,  on  the  ground  of  laches,  or 
otberwlae.  All  Forvesf  s  helra  (except  Mrs. 
Brooks,  who  had  conveyed  her  title  to  the  de- 
fendant  Grimshaw)  have  joined  as  plaintiffs  in 
this  bill  to  enforce  the  resulting  trust  In  their 
favor.  Both  they  and  Grimshaw  had  acted 
upon  the  theory  that  the  deed  of  Forrest 
created  a  valid  trust  for  the  Union  Beneficial 
Society.  The  plaintiffs  made  no  obUm  to  the 
land,  so  long  as  it  was  used  by  that  sodety  for 
a  burial  ground.  And  ndther  tbe  trustees,  nor 
Grimshaw  doming  under  them,  contended 
that  they  took  an  absolute  title,  free  from 
the  trust  expressed  in  Forrest's  deed.  Tbe 
real  controversy  between  the  plaintiffs  and 
Grimshaw  was  as  to  the  construction  of  the 
deed,  and  as  to  the  duration  of  the  express 
trust  therein  declared  for  the  Union  BeocAcial 
8o^Iety. 

The  objection  that  the  plaintiffs*  only  rem- 
edy fs  at  law  is  unavatllns.  Tbe  bill,  besides 
specifically  praying  that  the  land  be  decreed  to 
have  reverted  to  Forrest's  beir8,and  *thai  [358 
a  partiUoo  be  ordered  to  be  made  between  tbe 
defendant  Grlmahaw.  aa  grantee  of  Un. 
Brooks,  one  of  Forrest^  heirs,  and  the  plain- 
tiffs, his  other  heira,  and  that  the  deeds  to 
Grimshaw  from  the  heirs  of  the  trustees  be  de- 
clared to  be  a  cjoud  upon  tbe  plalntUEs'  title, 
contains  a  prayer  for  general  relief,  under 
which  the  court  may  grant  any  relief  Justified 
by  tbe  facte  stated  In  the  bill  and  appnrlng  la 
proof.  Jonet  v.  Van  Dwwi.  180  U.  8.  W4, 
m  [82:  1077.  1080]. 

Upon  the  allegations  of  the  bill,  and  the 
proofs  at  the  bearing,  the  trustees  named  in 
Forrest's  deed,  and  their  heirs,  and  Grimshaw 
as  grantee  of  the  latter,  took  the  1^1  tide  In 
fee.  in  any  aspect  of  the  case,  subject  to  a  re- 
sulting trust  for  tbe  heirs  of  the  grantor.  A 
resulnng  triut  is  a  creature  x>f  equity,  and  can 
beenforced  In  a  court  of  duuioeiy  only.  Wat- 
Jdna  V.  ffolman,  41  U.  8.  16  Pet.  86,  69  [10: 
878,  886].  Moreover,  tbe  title  of  the  plaintiffs 
appenring  upon  the  allegatloiu  and  proofs  to 
be  purely  equitable,  the  biU  may  also  be  main- 
tained for  pnrtliioa  of  the  land.  Act  of  Au- 
gust 16.  1876  (19  Stat,  at  L.  908.  chap.  297); 
WiBard  v.  WiUard,  146  V.  8.  110  [88:  644]; 
Lvoat  V.  King,  10  N.  J.  Eq.  877. 

Tfae  court,baving  acquired  Jurisdiction  of  the 
bill  upon  both  these  grounds, was  authorlted  to 
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retain  ft  fertile  purpose  of  aflmintBterlng com- 
plete relief  between  tbe  pariiet,  loclndia);  tLe 
qneotloQ  of  any  allowance  to  wbicli  Grimfbaw 
mtgbt  bo  eDtitled  for  the  expenn  incurred  Id 
die  removal  of  tbo  bodice  tnm  the  burial 
ffound  to  Other  cemetertet,  vr  upon  aoy  other 
account. 

The  decree  below  appean  to  have  proceeded 
opoo  the  mlsapprebenBlon  that  the  heira  of 
V^rrcKt  were  not  entitled  to  aoj  relief,  unleu 
br  rraaon  of  hb  mambcrdiip  In  the  Union 
Cfeneflelal  Boclety. 

Deerea  reMrtei,  and  caw  remanded  for  fur- 
ther proce^ingi  In  ootiformitjr  with  this 
opinion. 


359]  JOSEPH  ROBINSON,  AppL, 

WILLI&H  A.  CALDWELL. 
flSM  B.  O.  ReporteHs  ed.  an-tai) 
Appeal  to  thit  court. 

An  appeal  to  thle  court  from  tbe  olrouK  oourt  on 
the  vrouod  tliat  the  jurtaUeckm  of  the  elmilt 
court  is  In  quntton  oaanot  be  maintained  when 
tbe  appellaat  has  alw  taken  an  appeal  to  tbe  olr> 
«alt  oourt  of  appeals  and  tbe  whole  oaae  on  Ita 
mertta  haa  been  detemloed  bj  It,  alUiouvb  tbe 
oonatruetlOD  of  a  treaty  and  tbe  QonatltntlOBaU^ 
of  an  act  of  Oongrem  wen  dnwn  fo  qnertleo  tn 
the  clrault  oourt:  auob  oaaa  oaa  be  ri^n  to  ttata 
court  only  upon  oertlomrl  after  flnaMeoreelupoo 
tbe  merlte  in  tbe  olroult  oonrt  of  appeala. 

[No.  m] 

BubmitUd  Janumrj/  19, 1897.  Dteldtd  tUbru- 
org  1, 1897. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  the  DlBtrict  of 
Idaho  adJudKfoK  the  plaintiff,  William  A. 
<^ldwell,  to  be  tbe  true  and  lawful  owner  of 
certain  land  and  that  bts  title  be  quieted  against 
I  be  claima  of  Joaepb  Boblnaoo.  the  defendant. 
Dtgmiooed. 

S«e  lame  case  below,  59  Fed.  Bepi  668;  29 
U.  8.  App.  468. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Dieklnaon,  Aadatant  Attofoey 
General,  for  appellant. 

Ji/mrs.  Oharlea  A.  MuEweU*  Oaors* 
S.  CluMe,  and  Janut  W.  Btid  for  appellee. 

Mr.  Justice  Hariaa  delivered  the  oi^nloo 

of  tbe  court: 

This  suit  was  brought  on  the  30th  day  of 
October,  1(498.  by  Caldwell  against  RoUobod 
10  (he  district  court  of  the  second  judicial  dis- 
trict of  the  state  of  Idaho, 

It  appears  from  the  complaint  that  theplaln- 
tiff  claimed  to  be  the  owner  of  a  certain  tract 
of  land  in  Idaho,  conlatninK  640  acre*,  and 


that  the  validity  of  his  title  depended  partly, 
if  not  altogether,  upon  the  construction  of  a 
treaty  mode  between  the  government  of  the 
United  States  and  tbe  Nez  Perce  Indians  oa 
the  nth  day  of  June,  185S.  12  Stat,  at  L.  957. 
It  also  appears  that  then  was  drawn  In  ques- 
tion in  the  circuit  court  the  constitutionality 
of  the  act  of  Coofcress  of  March  8,  1878.  17 
Stat,  at  L.  027.  chap.  834. 

A  temponry  injunction  was  issued  In  lb« 
cause,  enjulnlog  the  defendant  and  his  aerv- 
ants,  oouoseL  and  agents,  and  all  otben  actloc 
In  his  behalf,  from  Interferinr  or  Intermed- 
dling wltb  the  plaintiff  In  the  control  and 
peaceable  possession  of  tbe  lands  and  premises 
described  in  tbe  complaint. 

Upon  a  petiiion  sirbseqoently  filed  in  the  state 
eourt  by  uie  defendant,  the  eaoae  was  nmond 
into  the  circuit  court  of  *ttae  United  [860 
States  for  the  district  of  Idaho,  northern  divi- 
sion. By  stipulation  of  thepartieathecasewaa. 
tnnaferred  to  the  central  division  of  that  court. ' 

Tbe  case  was  beard  in  the  circuit  court  of 
tbe  United  States  upon  a  motion  to  diuolve 
the  injunction,  and,  also,  pursuant  to  a  stipu- 
lation of  the  pariiea  upon  the  menta.  A  final 
decree  was  nndered  adjudgioir  the  plaintiff  to 
be  the  true  and  lawful  owner  of  an  undivided 
ooe-balf  interest  in  tbe  land  described  in  the 
complaint,  and  that  his  title  be  quieted  against 
the  claims,  demands,  and  preteoaions  of  the  de- 
fendant, whom  tbe  decree  perpetually  estopped 
from  aettini;  up  any  claim  to  said  land  or  to 
any  part  thenw,  as  described  in  tbe  decree. 
09  TtA.  Rep.  958.  From  this  decree  the  de- 
fendant anked  and  was  allowed  an  appeal  to 
this  court.  The  dtaUon  on  thia  appeal  waa 
served  July  31,  1891 

It  ia  conceded  that  the  appellant  alao  prow- 
cuted  an  appeal  to  tbe  drctilt  court  of  appeala, 
whicb  determined  the  case  February  4, 1896. 
in  favor  of  the  plaintiff,  tbe  opinion  of  that 
court  being  delivered  by  Judge  Gilbert.  S9 
U.  8.  App.  46& 

The  oplDlou  of  Judge  Beatty  in  the  circuit 
court  and  of  Judge  Gilbert  of  the  circuit  court 
of  appeals  both  diow  that  tbe  respective  courts 
considered  all  the  questions  in  the  case  requiring 
a  construction  of  the  trea^  of  1856,  and  la- 
voMng  tbe  validity  of  the  act  of  March  8, 
1878. 

Tbe  case  was  not  brought  to  this  court  from 
the  circuit  court  of  appeals  upon  certiorari,  but 
is  hen  upon  appeal  directly  from-  the  final  de- 
cree in  the  drcuit  court  of  tbe  United  States. 

Upon  the  present  appeal  the  question  la 
raised  by  the  appellant  ss  to  tbe  Jurudlctionof 
tbe  circuit  court  of  the  United  Stales,  the  con- 
tention being  that  tbe  plaintiff  could  not  have 
brought  an  original  suit  in  the  circuit  court  of 
tbe  United  Butes,  and  therefore  that  the  case 
was  not  removable  from  the  atate  court  Ten- 
naaee  v.  Union  ds  P.  Bank,  153  U.  B.  454  [88: 
Oil]:  ChappM  v.  Waterwortk,  155  U.  S.  108 
[89:  85].  But  no  auch  queatlon  baa  twen  cer- 
tified to  this  court,  nor  doea  it  appear  to  have 
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prema  Court  vhtre  Federal  ipuation  arita,  or  where 
are  dratm  in  muttion  itatuttB,  treaty,  or  Ctmttttu- 
Uon,  see  note*  to  Mnrttn  t.  Hunter.  4: 97;  Uatthewa 
V.  Zane,  2: 054;  aorl  Williams  v.  Nomi,  6:  KTL 

AMtoiurUdMloncf  UnUed  StaUt  Buprtm*  Court 
ie3  U.  8.        U.  &,  Book  41.  « 


Conetltutton;  to  rente  decree*  of  tUUe  court!  as  to 
conatnictfon  cf  atatt  lain,— eee  notes  to  Hart  v. 
I^mpbire.  7: 819,  and  (Xmimerdai  Bank  v.  Buek- 
liiCliaa,lS.URb 
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bean  zalaed  either  In  the  dreult  coart  or  in  the 
circuit  court  of  appeals. 

8611  *Ia  MeLitJi  v.  Boff,  141  U.  8.  661,  608 
[86: 886],  tbe  court  said  that  after  a  final  Judg- 
nent  In  the  circuit  court  "the  party  against 
whom  it  it  rendered  must  elect  whether  be  will 
take  hie  writ  of  error  or  appeal  to  the  supreme 
coort  upon  the  question  of  Jurisdiction  alone, 
or  to  the  circuit  court  of  appeals  upon  the 
whole  case;  if  the  latter,  then  the  circuit  court 
of  appeals  may.  If  It  deem  proper,  certify  the 
question  of  jurisdiction  to  this  court." 

Id  United  Statu  t.  John,  155  U.  S.  100, 114 
[89:  87.  90].  It  was  said:  "(1)  If  the  jurisdic- 
tion of  tbe  dreult  court  b  In  iuue  and  decided 
tn  favor  of  the  defendant,  ai  that  dispose* 
of  ihe  eaw.  the  plaintiff  sboald  hare  the  ques- 
tloD  certified  and  talte  his  appeal  or  wnt  of 
error  directly  to  this  court.  (S)  If  the  question 
of  jurisdiction  Is  io  inue.  and  the  Jurisdiction 
sustained,  and  then  judgment  or  decree  is  ren- 
'dered  In  favMr  of  defendant  on  Ihe  merits,  the 
plaintiff,  who  baa  maintained  tbe  Jurisdic- 
tion, most  appeal  to  the  circuit  court  of  ap- 
peals, where,  if  the  question  of  Jurisdiction 
arises,  the  circuit  court  of  appeals  may  certify 
It.  (8)  If  the  question  of  Jurisdiction  is  in  is- 
sue, and  the  Jurisdiction  suatBioed.  and  Judg- 
ment on  the  merits  la  rendered  in  favor  of 
the  plaintiff,  then  the  defendant  can  elect 
eitlier  to  have  the  question  certified  and  come 
directly  to  this  conrt,  or  to  carry  the  whole 
case  to  the  dreult  court  of  appeals,  and  tbe 
question  of  jurisdiction  can  be  certified  by  that 
court.  (4)  If  in  the  case  last  supposed  the  plain- 
tiff  has  ground  of  complaint  in  respect  of  the 
Judgment  he  has  recovered,  he  may  also  carry 
the  case  to  the  circuit  court  of  appeals  on  the 
merits,  and  tbla  he  may  do  by  way  of  cross- 
appeal  or  writ  of  aifor  If  tbe  dcf^dant  has 
taken  the  case  there,  or  Independently  if  the 
defendant  has  carried  the  case  to  this  court  on 
the  question  of  Jurisdiction  alone,  sod  in  this 
instance  the  dreult  court  of  appeals  will  sus- 
pend a  decision  upon  the  merits  until  tbe  ques- 
tion of  Jurisdiction  has  been  determined.  (6) 
*n»  same  observation*  are  applicable  where  a 

Elalntlff  objects  to  the  Jurisdiction,  and  1*,  or 
oth  parties  are,  dissatisfied  with  the  Judg- 
ment on  tbe  merits." 

In  C/tappeU  v.  Unittd  Stata,  160  U.  8.  499, 
509  [40:  510,  S14],  in  which  the  constilutloDall- 
ty  of  an  act  of  Congress  was  drawn  In  question, 
862]  nheoourt  said:  "Koqueatloo  of  juris- 
diction having  been  sniarately  certified  or 
Bpecifled,  and  the  writ  of  error  having  been  al- 
lowed without  restriction  or  qualincation,  tbis 
court,  under  the  other  clause  of  the  stature, 
above  cited  [§  5],  has  appellate  jurisdiction  of 
this  case  as  one  In  wblcb  tbe  constitutionality 
of  a  law  of  thellTnlted  Sutes  was  drawn 
in  question;  and,  having  acquired  Jurisdiction 
under  this  clause,  has  power  to  oiapofie,  not 
merely  of  the  constitutional  question,  hut  of 
the  entire  case,  iDcludlDg  all  questions,  whether 
of  the  jurisdiction  or  of  mrrfls." 

As  the  construction  of  a  treaty  made  under 
tbe  autbori^  of  the  Uolied  Slates  and  tbe  con- 
Btitationalllj  of  an  act  of  Congress  were  drawn 
In  question  tn  the  dreult  court,  this  court 
could  have  taken  cognizaoce  of  tbe  case  upon 
tbe  appeal  from  tbe  circuit  court  aud  deter- 
mined tboae  quesUons,  and  having  thus  ac- 
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ulred  jurisdiction  of  the  cause,  ft  coaM  hava 
etermloed  any  question  of  the  jurlsdldiou  of 
tbe  circuit  court  appearing  upon  the  record, 
whether  certified  or  not.  26  8taL  at  L.  826, 
chap.  517,  6  S.  But  the  defendant  elected  to 
prosecute  slso  an  appeal  \p  the  drcuit  court  of 
appeals,  and  that  court  considered  and  dete^ 
mined  the  whole  case  upon  Its  merits. 

It  was  not  the  purpose  of  the  Judidair  act 
of  1891  to  give  a  pa^  who  was  defeated  In  a 
drcuit  court  of  tbe  United  States  the  right  to 
have  the  case  finally  determined  upon  its 
merits  both  In  this  court  and  In  the  circuit 
court  of  appealsL  As  no  question  of  Jurisdic- 
tion wu  certified  by  the  circuit  court,  and  as 
the  defendant  chose  not  to  await  the  action  of 
this  court  upon  tbe  appeal  to  It  from  the  dN 
cult  court,  but  invoked  tbe  jurisdiction  of  the 
drcuit  court  of  appeals  upon  tbe  whole  case, 
he  must  be  held  to  have  waived  his  right  to 
any  decision  here  upon  his  dlret^  appeal  from 
the  drcuit  court. 

We  are  of  opinion  that  tbe  present  a|K 
pea)  must  be  dismlned.  After  the  final  decree 
upon  the  merits  In  the  circuit  court  of  appeals, 
this  court,  under  the  drcumstaoces  staled, 
could  properly  take  cognizance  of  tbe  case,  In 
respect  of  any  question  invt^vcd  In  i^  (udy 
upon  certiorail. 
Apptal  ditn^md. 


THOMAS  F.  OAKES  aod  Beniy  0. 1863 
Payne  andHenty  C.  Rouse,  Receivers  of  tha 
Northern  Pacific  Railroad  Company,  F^fi. 
in  Err., 

«. 

CLARA  HABE,  Administratrix. 

^B.aBeporter's  ed.8a&86U 

FeBow  aertantM. 

An  engineer  on  one  train  Is  a  fellow  servant  of  a 
ooDduotor  of  another  train  on  tbe  same  road, 

[No.  182.] 

BiOmitted  Januarv  98.  1897.   ZkeHed  A6n»- 
ary  IS,  1837. 

IN  ERROR  to  the  Circuit  Coort  of  Appeals 
for  the  Eighth  Circuit  to  review  a  Judgment 
affirming  a  Judgment  of  tbe  United  Statea 
Circuit  Court  for  the  District  of  Minnesota, 
Third  Division,  in  favor  of  Clara  Hase,  admin- 
fstralriz,  against  tbe  receivers  of  tbe  Northern 
Pacific  Railroad  Company,  for  damages  for  the 
death  of  plaintiff's  intestate,  caused  by  tbe  de- 
fendant.  RevfTted,  and  Judgment  ordered  ia 
favor  of  defendant. 
The  facts  are  stated  in  tbe  opinion. 
Mr.  O.  W.  Bann  for  idalntiffs  io  error. 
No  counsd  for  defendant  In  error. 

Mr.  Jnatiee  Whit*  dcUviBred  the  opinion  of 

the  court: 

Tbe  defendant  io  error,  who  was  plaintiff  in 
tbe  trial  court,  sued  lo  recover  damnges  caused 
by  an  Injury,  resulting  in  tbe  death  of  her  io- 

NozB.— itsto/ellowMrvanttafid  fhefr  neoMgenes; 
who  t»  /flUoie  semints;  vfos  prtnelpal;  ntpMior 
•ertnnt,-  Kobflftv  of  matUr,—9tn  note  tn  Baltimore 
ft  O.  B.  Oo.  V.  Daagh,  8T:  HX 

i«6  r.  S. 
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tfstate,  whiUt  wrrlDg  m  an  enfioeer  od  u  en- 
gioe  of  tbe  defendant  company  in  the  state  of 
Hontaafe.  After  tbe  cause  vaa  put  at  issue  a 
ury  was  waived  by  a  written 'stipulation,  and 
t  was  submitted  to  tbe  court  for  judgment  on 
ao  agreed  statemcDt  of  facta.  The  facts  staled 
establishud  that  ibe  accident  was  caused  by  a 
•witch  negligently  left  open  by  tbe  conductor 
of  another  train  on  the  same  road.  The  trial 
court,  considering  that  the  eogineer  on  one 
train  was  not  a  fellow  servant  of  the  conductor 
on  another  train  of  the  same  road,  gare  judg- 
ment fw  the  sum  of  the  damage,  which  was 
fixed  in  the  statement  of  facta.  On  error  to 
the  trial  court  the  circuit  court  of  appeals  for 
the  eighth  drcutt,  although  boldiugthat  the  re- 
lation between  the  engineer  on  one  train  and 
tbe  conductor  on  another  was  that  of  a  fellow 
aerrant,  yet  affirmed  the  judgment  on  the 
nunnd  that,  by  the  statule  law  of  Montana, 
ue  common-law  rule  aa  to  tbe  relatkm  of 
maater  and  servant  was  modified,  hence  tbe 
liability  existed.  The  statute  referred  to  la 
364]  *found  in  the  Compiled  Statutes  of  the 
State  of  Montana  of  1887.  and  reads  aa  follows: 
"Bee.  697.  That  in  every  case  the  liability 
of  the  corporation  to  a  aerrant  or  employee 
acting  under  the  orders  of  his  superior  shall 
be  tbe  same  in  case  of  injury  sustained  by  de- 
fault or  wroDgf  ul  act  of  his  superior,  or  to  an 
employee  not  appointed  or  controlled  by  him.' 
as  if  such  aerrant  or  empl(^ee  wen  a  pmen- 
ger." 

Pending  this  writ  of  error  prosecuted  to  the 
judgment  of  affirmance  rendered  by  tbe  circuit 
oonrt  of  appeals,  the  validity  of  the  statute  of 
Montana  upon  which  that  court  based  its  de- 
cree was  drawn  in  question  before  tbe  supreme 
court  of  the  state  of  Montana,  where  it  was 
held  that  tbe  statute  was  void  under  tbe  Con- 
stitution of  the  state  because  it  applied  only  to 
domestic  corporatlo.ns,  and  therefore  operated 
a  dlscrimatkm  against  such  corporations. 
OrimnU  r.  Montana  G.  B.  Co.  (Mont.)  4A  Pac. 
(ESS.  As  tbis  rollog  of  tbe  court  of  last  resort 
of  ttie  state  of  Moatana  interpreting  the  Con- 
stitution and  laws  of  that  state  is  binding  here, 
tbe  sole  ground  upon  which  the  circuit  court 
of  appeals  rested  its  judgment  is  destroyed,  and 
tbe  only  question  remainiDg  la,  Did  the  relation 
of  fellow  aerrant  exist  between  an  engineer 
operating  a  locomotira  on  one  train  and  tbe 
conductor  on  'another  train  of  the  same  road? 
That  such  relation  did  exist  Is  no  longer  an 
open  question  In  this  court.  Northern  P.  R. 
Go.  T.  Sambtv,  164  U.  S.  849  [88:  1009]; 
JTorthem  P.  B.  Co.  r.  Chartm,  162  U.  S.  SS9 
[40:9991;  Northern  P.  B.  Co.  r.  PeterBon,  163 
V.  S.  846  [40:9941;  Oen&ral  B.  Go.  v.  Keegan, 
160  U.  8.  2^9  [40:418]. 

It  follows,  necessarily,  that  the  judgment 
mutt  he  reoerttd,  and  that  judgment  be  entered 
in  faror  of  defendants,  and  it  Is  so  ordered. 

Mr.  Justice  H»rlM  dissenth 


IM  V.& 


LAKE  SHORE  A  MICHIGAN  [365 
SOUTHERN   RAILWAY  COMPANY, 

Plff.  in  En., 

e. 

8TATB  OF  OHIO   ex  tA.  RUSSBLL  C. 
HUMPHREY. 

(SeaS.  OL  Beporter'B  ed.  86S-W.) 

Pmer  efttate  court  m  to  bridge  over  river— act 
1890  ■  additional  rmedif. 

L  The  powerof  astateooarttoorder  theremoval 
or  modlflciitlOD  of  a  bridge  by  qno  warraoto  pro- 
oeedlDSS,  on  ttae  ground  ibat  It  la  a  pahllo  duI- 
Mooe  impeding  ihenavlffatlon  of  a  rlrer  which  Is 
wholly  within  tbe  state.  Is  not  taken  awar  the 
act  of  Gongren  of  1800  requiring  tbe  approval  of 
the  Becretarr  of  War  as  a  oondltlon  of  the  erec- 
tion of  a  bridge  over  navigable  water. 

I.  Ttaepnrposeof tbeaotof ISBOwascottodeprive 
the  states  of  aotborftj  to  grant  power  to  bridge 
aaoh  streams,  or  to  render  lawful  [alll  bridges 
pre<rloi»lr  built  without  aatboritr.  tint  simply  to 
create  an  addltlooal  remedy  to  prevent  suoh 
itmetiireafrom  Interfering  with  oomnwroBk 

[No.  166i] 

Argued  January  IS,  1897.   Decided  F^mtary 

IB,  1897. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Ohio  to  review  a  judgment  of  that 
court  affirming  a  judgment  of  the  tHal  court 
rendered  in  proceedings  by  quo  warranto  order- 
ing tbe  defendant  below,  tbe  lAke  Shore  & 
Hictatgan  Southern  Railway  Company,  to  re- 
move a  bridge  over  the  Ashtabula  rirer  or 
modify  it  by  making  an  adequate  draw  ipan. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Oeorff*  O.  Oraeu  for  plalstifl  in  er> 
ror. 

Mr.  T.  E.  Burton  for  defendant  In  efiror. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

The  judgment  of  the  supreme  court  of  the 
state  of  Ohio  to  wbidi  this  writ  of  error  was 
prosecuted  affirmed  a  judgment  of  the  trial 
court  rendered  In  proceedings  by  quo  warranto 
ordering  the  defendant  below,  ao  Ohio  cor- 
poration, to  absolutely  remove  a  bridge  or  to 
modify  its  structure  by  creating  an  adequate 
draw  span  therein;  the  bridge  being  one  by  it 
erected  and  maintained  over  tbe  Ashtabula 
rirer,  a  short  distance  above  tbe  point  where 
that  stream  empties  into  Lake  Erie.  The  legal 
conclusions  of  the  lower  court  were  rested 
upon  certain  gpeciflc  findings  of  fact,  viz..  that 
the  bridge  without  a  draw  had  been  erected 
and  was  maintained  without  the  consent  of  tbe 
state  by  an  abuse,  by  the  corporation,  of  tbe 
franchise  held  by  it  from  tbe  state,  and  that  it 
was  a  public  ouisance  impeding  tbe  navigation 
of  tbe  rirer.  which  was  wholly  within  tbe 
Btate  of  Ohio.  Both  tbe  pleadinfn  and  the  er- 
rors here  assigned  deny  the  jurisdiction  of  the 
state  of  Ohio  or  its  courts  to  control  the  subject- 
matter  of  tbe  *cootrorersy,  on  the  tbeory[366 
that  the  determination  of  whether  the  defend- 
ant possessed  the  right  to  erect  tbe  bridge  and 
to  continue  it,  although  constructed  without 
■nthority,  la  a  Federal  and  not  a  state  question. 
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HiIr  coDtentlon  la  predicated  on  ^  4, 5.  and  7 
of  tbe  act  ot  CooRress  of  September  19.  1890. 
(26  SUL  at  L.  45;;.  chap.  907). 

TbflcoDtf  utlon  is  tbai  tbe  statute  In  qneatioD 
maoifesrs  tbe  purpose  of  Congress  io  deprive 
tbe  several  stales  of  all  autborfty  to  cuatrol 
and  leffulate  any  aod  every  structure  over  all 
DavljcaDle  streiiaiB,  altbough  they  be  wbollr 
■Ituated  within  their  territory.  That  full 
power  resiiles  In  tbe  states  as  lo  tbe  erection  of 
bridges  and  other  works  Id  navitfable  streams 
wholly  within  their  JurisdictioD, Id  tbeabaeace 
of  the  exercise  in  Coogress  of  authority  to  the 
ooatniry,  is  cooclusively  determlDed.  Wilton 
T.  Bhe*  Itird  Creek  Marah  Co.  27  U.  8.  2  Pet. 


245  L7:  4121;  Wither*  t.  Buektey,%\  U.  a  20 
How.  M  [18:  8181:  Oatdaell  v.  American  Utter 
Bridge  Co.  118  U.  S.  205  [28:  950]:  Willamette 


Iron  liridge  Co.  r.  Hatch,  125  U.  3. 1  [81 : 6291: 
Shiteljf  V.  BouOtt/,  153  U.  8.  88  [88:  844],  and 
authorities  there  cited.  Indeed,  tbe&rgumeDtnt 
bar  does  not  assail  tbe  rule  settled  by  tbe  fore 
folnc  cues,  but  asserts  that  u  the  power 
whtcb  It  recognizes  as  existing  In  the  aute  la 
predicated  solely  upon  the  failure  of  CoDcress 
to  exert  its  paramount  authority,  therefore  tbe 
rule  no  loa.irer  obtains,  since  tbe  act  of  1890 
relied  on,  suhetaDtiallj  amouots  to  an  express 
SBSumplion  by  ConjEre^  of  entire  control  over 
all  and  every  navigable  stream,  whether  or  not 
situated  wholly  wUbin  a  atate. 

The  correctness  of  this  proposttloii  b  the 
sole  question  for  consideration.  The  4lh  sec* 
tlon  ot  the  act  relied  on  provides: 

"That  wbeoerer  tbe  Secretsry  of  War  shall 
have  good  reason  to  believe  (but  any  railroad 
or  other  bridge  now  constracted,  nr  wbich 
may  hereafter  be  constructed,  over  any  of  tbe 
navigable  waterways  of  tbe  United  Stales,  is 
an  unreasonable  obsinictlon  to  tbe  free  navisa- 
tion  of  such  waters  on  account  of  losufficieDt 
beigbt,  width  of  span,  or  otherwise,  or  where 
there  Is  difflculty  in  passing  the  draw  opening 
or  tbe  draw  span  of  sucb  bridge  l>y  rafts, 
steamboats,  or  other  water  craft,  it  sball  be  tbe 
367]  duty  of  tbe  said  Secretarr.  first  *ciTing 
tbe  pari  lea  reasonable  opportnofty  to  be  beard, 
to  give  notice  to  the  {wnoos  or  corporations 
owning  or  controlling  sucb  bridge  so  to  alter 
the  same  as  to  render  navigation  through  or 
under  it  reasonably  free,  eas>,  and  unob- 
atructed;  and  In  giving  anch  notice  be  shall 
specify  tbe  changea  requiied  to  be  made,  and 
sball  prescribe  in  each  caae  a  reasonable  time 
1b  wbicb  to  make  tbem.  If  at  tbe  end  of 
such  time  tbe  alteration  has  not  been  msde,  the 
Secretary  of  War  sball  fortbwllb  notify  the 
United  States  district  attorney  for  tbe  district 
In  which  such  bridge  is  situated,  to  tbe  end  that 
tbe  criminal  proceedinga  mentioned'ln  tbe  suc- 
ceeding Mctloo  may  be  taken.'* 

Tbe  Sib  section  makes  it  a  misdemeanor  to 
wQfuljy  refuse  to  romplywitb  tbe  lawful  or 
deia  of  the  Secretary  of  War  in  tbe  premises, 
and  for  the  prosecution  of  tbe  offender  by 
proceedings  instituted  by  tbe  proper  district 
attorney.  Tbe  portion  of  tbe  7tb  section 
which  relates  to  the  question  in  band  Is  as  fol- 
lows: 

"And  It  shall  not  be  lawful  hereafter  to  com- 
mence tbe  construction  of  any  bride,  bridge- 
draw,  tofdge  piers  and  ubutments,  causeway  or 
otber  works  over  or  in  any  port,  road,  road- 
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stead,  baven,  harbor,  navigable  river,  or  navi- 
gable waters  of  tbe  United  Sutes,  under  any 
act  of  tbe  legislative  assembly  of  any  state, 
until  the  location  aod  plan  of  such  bridge  ot 
other  works  have  been  submitted  to  and  ap- 
proved by  tbe  Secretary  of  War,  or  to  excavate 
or  fill,  or  in  any  manner  to  alter  or  modify  tbe 
course,  location,  condition,  or  capacity  of,  tbe 
channel  of  said  navigable  water  of  the  United 
States,  unless  approved  and  authorized  by  tbe 
Secretary  <>f  War:  Provided.  That  this  section 
shall  not  apply  to  any  bridge,  bridge-draw, 
bridge  piers,  and  abutments  the  construct  ion  of 
which  oas  been  heretofore  duly  authorized  by 
law,  or  be  so  construed  as  to  authorize  the  con- 
atmctioo  of  any  bridge,  drawbridge,  bridge 
piera,  and  abutments,  or  (Mber  works,  under  an 
act  of  tbe  legislature  of  any  state,  over  or  In 
any  stream,  port,  roadstead,  haven,  or  harbor, 
or  other  navigable  water  not  wholly  wltbin  the 
limit  of  such  state." 

On  the  face  of  tbia  statute.  It  is  obrlous  that 
It  does  not  support  the  daim  based  upon  it. 
Conceding,  without  deciding,  *that  tbetSBK 
wordB"waierwayaof  tbe  United  8tates,''iherein 
used,  apply  to  all  navigable  waters,  even  though 
they  be  wholly  situateid  within  a  stale,  aod 
passing  also  without  deciding  the  contention 
that  CoogrrM  cao  lawfully  delegate  to  tbe  Sec- 
retary of  n  ar  all  Its  powers  to  auiborine  struc- 
tures of  eveiT  Uttd  over  all  navigable  waters, 
nothing  In  the  statute  gives  rise  even  to  tbe 
impllcaUon  that  It  was  intended  to  confer  such 
power  on  the  Secretary  of  Wsr.  Tbe  mere 
delegation  to  the  Secretary  of  tbe  rigbt  to  de- 
ternnoe  whether  a  structure  authorized  tiy  law 
has  been  so  built  as  to  impede  commerce,  and  to 
direct,  when  reasonably  nt-ceuary.  Its  modifica- 
tion so  as  to  remove  such  Impediment,  does  not 
confer  upon  that  officer  power  to  give  original 
authority  to  build  bridges,  nor  does  it  presup- 
pose that  Congress  conceived  that  it  was  lodg- 
ing In  the  Secretary  power  to  tliat  end.  When 
tbedlstinetion  belweenan  authorized  structure 
BO  erected  as  to  Impede  commerce  and  an  un- 
authorised work  of  tbe  same  character  Is 
borne  in  mind,  (be  fallacy  of  the  oonteotloa 
relied  on  becomes  apparent.  Tbe  mere  dele- 
gation of  power  (0  direct  a  change  lo  lawful 
structures  so  as  to  cause  them  not  to  interfere 
with  commerce  cannot  be  conslnied  as  con- 
ferring on  tbe  officer  named  tbe  rigbt  to  deter- 
mine when  and  wbere  a  teldge  may  be  built. 
If  (be  interpretation  dalmed  were  to  be  given 
to  the  act,  Iti  neceisary  effect  would  be  that 
Oongrefls.  In  creating  an  additional  means  to 
control  bridgea  erected  by  authority  of  law. 
bed,  by  Implication,  confirmed  and  made  valid 
every  bridge  built  without  aanctlon  of  law. 

The  language  of  tbe  7th  leotlon  makea  clearer 
the  error  of  the  loterpreuiion  relied  on.  Tbe 
provision  that  it  sball  not  be  lawful  (o  there- 
after erect  any  bridge  "in  any  navigable  river 
or  navigable  waters  of  tbe  United  States,  under 
any  act  of  the  legislative  assembly  of  any  atate. 
until  the  location  and  plan  of  such  bridge 
.  .  .  have  been  submllted  to  and  approved 
by  the  Secretary  of  War."  contemplsled  that 
the  function  of  tbe  Secretary  should  extend 
only  to  Ibe  form  of  future  structures,  since  tbe 
act  would  not  have  provided  for  the  future 
erection  of  bridges  under  stale  authority  If  iu 
very  purpose  was  to  deny  for  tbe  future  all 
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360]*po^^lD  the  Bistes  on  the  subject.  The 
qualification  affixed  to  the  proTiso  which  ac- 
compaaieB  this  iectlon  throws  light  od  the  entire 
statute  and  pointi  obviously  to  the  purpose  in- 
tcDded  to  be  acconiplishea  b7  its  enactment. 
The  qualirjiog  lueuase  Is  that  the  aecUon  shall 
not  apply  lo  any  nidge  "berelofon  duly  au- 
thorized by  law,  or  be  BO  cooatrued  as  to  author- 
ize ibe  constructioD  of  any  bridge,  dnwhridee, 
bridge  piers,  and  abutments,  or  other  works, 
under  an  act  of  the  legislature  of  any  state,  orer 
orfo  any  stream,  port,  roadstead,  haven,  or  har- 
bor, or  other  naTlsaUe'  water.^t  wholly 
wlihlD  the  llmtta  or  luch  Mate.^  Tbe  ood- 
aiructlDn  claimed  for  tbe  statute  Is  that  Its  pur- 
pose was  to  deprive  the  states  of  all  power 
as  to  every  stream,  even  those  whoUv  within 
their  borders,  whilst  tbe  very  words  of  the 
statute,  aaying  that  its  terms  should  not  be 
coDstmrd  as  conferring  on  the  ataiea  power  to 
give  autborfl;  to  builcTbrldges  on  streama  not 
wholly  within  their  limits  by  a  negatlre  preg- 
nant with  an  afflrmattve,  demoostrate  that  the 
object  of  tbe  act  was  not  to  deprive  the  several 
stales  of  the  authority  to  consent  lo  the  erec- 
tion of  bridges  over  navigable  waters  wholly 
wiibln  tfaeir  terriioiy.  To  bold  that  the  act 
minifeated  an  iotenuuD  on  the  part  of  Con* 
gtess  to  atrip  the  aeveral  states  of  all  authority 
over  every  navigaUe  stoesm  wholly  within  the 
alate  would  require  tbe  obliteration  of  these 
qualifying  words,  and  would  therefore  be  tbe 
cmtloo  of  a  new  statute  by  Judicial  construe- 
tioo.  It  follows,  therefore,  tliat,  even  conced- 
ing, arguendo,  that  the  words 'navigable  waters* 
as  used  In  tbe  act  w«e  Inlendea  to  apply  to 
etreams  wholly  within  a  state.  Its  obvious  pur- 
pose was  not  to  deprive  the  states  of  authority 
to  grant  power  (o  bridge  such  streams,  or  to 
render  lawful  alt  bridges  previously  built  with- 
out authority,  but  simply  to  create  an  addi- 
tional and  cumulative  remedy  to  prevent  such 
siruetarea,  nlihough  lawfully  antborlnd,  fnnn 
Interfering  with  commeroe. 

Mr  Justice  Brewar  concurs  In  the  result. 


370]  BURLINGTON  GASLIGHT  OOM- 
PANY.  Bff.  in  Err.. 

BURLINGTON,    CEDAR    RAPIDS.  Ss 
NORTHERN  RAILWAY  COMPANY. 

Vte  by  raitroad  of  highway — when  cannot  be  re- 
ttrain&i. 

(See  8. 0.  Beporter's  ed.  aT0-8r&} 

L  A  railroad  mar  be  permitted  bf  dtj  autborf ties 
to  use  a  blghwar  reserved  for  public  use  as  a 
fabrbwarand  fOr  otliarput>Ilousea  under  tbe  aoc 
of  CoDRresi  of  Ju  Ir  2,  ISBL  direoUot  tbe  plattlnsr 
of  certain  lands  In  lows  Into  towns. 

t.  The  use  of  suob  land  for  railroad  purposes  being 
a  public  use  and  witbin  tbe  autborlty  granted  by 
tbe  oriirtnal  reaervatlon.  tbe  extent  of  that  use  Is 
a  matter  for  determlnadoa  by  tbe  public  autfaor- 
Itlea  and  oaonot  t>6  restrained  by  tbe  plaintiff,  an 
adjolnlnir  lotowuer,  whatever  may  be  Its  rlgtata 
to  oompenaatlon  for  tbe  injury  to  Its  lots. 
[No.  178.] 

Argued  January  XS,  1S97.  Deddid  February 
IB, 

1«6  C.S. 


.  BOBLiNOTOM,  C.  R.  &  N.  R.  Ca  809-871 

Er  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Iowa  to  review  a  decree  of  that 
court  reversing  a  decree  of  the  State  District 
Court  in  favor  of  plaintilT  and  dismissing  a  suit 
brought  by  tbe  Burlington  Gaslight  ComiMny, 

Slaintiff,  against  the  Burliogton,Cedar  Rapids, 
;  Northern  Railway  Compway  to  enjcw  ft 
from  interferiogwitbthegradeof  aatreet,ete., 
and  from  narrowing  the  roadway  In  front  of 
plaintifTs  lots.  AMrmed. 
See  same  case  below,  91  Iowa,  470. 

Statement  by  Mr.  Justice  Brewer: 
On  July  8,  1886,  Congress  passed  an  act  (S 
Stat,  at  L.  70,  cbap.  9W)  directing  tbeaurvey 
and  platting  of  certain  tracts  land  in'Iowa 
into  towns,  among  others  the  town  (now  city) 
of  Burlington,  tbe  work  to  be  done  under  the 
direction  of  the  surveyor  general  of  the  public 
lands,  with  a  proviso  "that  a  quantity  of  land 
of  proper  width  on  the  river  banks,  .  .  . 
and  running  with  the  said  river  the  whole 
length  of  uld  towoi,  shall  be  reserved  from 
sale  (as  shall  also  the  public  squares)  for  public 
use,  and  remain  forever  for  public  use  as  public 
highways,  aod  for  other  public  uses."  This  act 
was  emended  on  March  8,  1887  fff  Stat,  at  I* 
178.  chap.  86)  by  transferring  the  doty  of 
Burveyiug,  etc.,  from  tbe  surveyor  genersJf  toa 
board  of  commiraioners.  Both  the  oriffioalact 
and  its  amendment  provided  for  a  public  aala 
of  the  lota  as  surveyed  and  platted.  In  pur- 
suance of  these  statutes  the  town  of  Burlington 
was  platted,  a  strip  of  land  300  feet  in  width, 
called  "Front  Street,"  being  left  between  tbe 
eastern  row  of  lota  and  the  HissiBsippl  river. 
February  14. 1868,  Congress  passed  an  act  (10 
Stat,  at  L.  1S7.  chap,  67)  granting  to  tbe  dtiea 
of  Burlington  aod  Dubuque  "the  land  border- 
ing on  tbe  Mississippi  river.  In  front  of  said 
cities,  reserved  by  tbe  set  of  July  2,  1886,  for  a 
public  highway,  and  for  other  public  uses,  to- 
gether with  the-  accretiona  which  may  have 
formed  thereto  or  in  front  thereof,  to  *be[37 1 
disposed  of  In  such  manner  as  the  corporate 
autboriltes  of  said  ctUes  may  direct. ** 
Tbe  8d  section  provided: 
"That  the  grant  made  by  this  act  shall  ope- 
rate as  a  relinquisbment  only  of  tbe  right  of 
tbe  United  States  In  and  to  said  premises,  and 
shall  in  no  manner  affect  the  rfghta  of  third 
rsons  therein,  or  to  the  use  thereof,  but  sfaiall 
subject  to  the  same." 

The  plaintiff  is  the  owner  of  five  lots  Cnlng 
on  Front  street,  holding  them  by  a  regular 
chain  of  title  from  the  original  purchasers  at 
tbe  Kovemment  sale,  and  occupylngthem  for 
its  gas  and  manufacturing  plant,  for  many 
years  tbe  defendant,  under  authority  from  tbe 
city,  aod  apparently  without  objection,  had 
been  ndng  a  portion  of  this  open  ground  be> 
tween  the  lots  and  the  river.  It  had  con- 
structed a  retaining  wall  86  feet  east  of  the  line 
of  plaintiff's  lots,  and  had  graded  and  used  all 
east  of  tbat  for  trscfca,  switches,  and  a  freight 
bouse.  Practically,  therefore,  the  plaintiff 
was  left  a  roadway  in  front  of  its  lots  of  86 
feet  in  width.  In  18B2  tbe  city  conndl  passed 
a  resolnlion  authorizing  the  rulroad  company 
to  set  this  retaining  wall  bac^  16  feet,  "tbe 
snnce  said  wall  was  sM  back  to  be  used  solely 
for  tbe  purpose  of  a  wagon  road."  The  effect 
ui  this  was  to  narrow  the  roadway  In  fnmt  of 
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plaintiff's  lota  to  about  90  feet,  the  wagon  road 
east  of  the  retaining  wall  being  for  approach 
to  a  new  freight  bouse  tbe  defendant  was  pro- 
podng  to  construct  between  that  space  and  tbe 
river.  In  pursuance  of  this  antborl^  the  rail- 
way company  commenced  to  make  toe  excava- 
tion and  erect  the  wall.  Upon  this  plaintiff 
filed  Its  petition  in  equity  in  the  Des  Motnea 
county  district  court  to  enjoin  the  work.  A 
decree  In  it*  favor  in  the  district  court  was  re- 
versed by  the  aapreme  court  of  the  atate,  and 
one  entered  dlamiasing  tbe  salt  (91  Iowa,  470). 
to  revene  which  decree  of  dismissal  platntifl 
aoed  out  this  writ  of  error. 

Jfr.  P.  Heuy  Smjth*  far  plaJntfff  In 

error. 

No  coonsel  for  dtfoidut  In  erm. 

Ur.  Justice  Breww  delivered  the  opinion 
of  the  court: 

37 2]  *Tbe  act  of  1858  operated  to  transfer  to 
the  city  of  Burlington  the  fee  to  tbis  strip  along 
the  river  front,  together  with  full  control  over 
it,  subject  only  to  the  laws  of  the  state  and  tn- 
dividual  rights  theretofore  vested.  Indeed,  in- 
dependent of  the  act  it  would  seem  tbat  tbe 
United  Statea  haa  no  control  over  Uie  question 
of  the  uses  to  wblcta  the  atrip  shall  be  put 
United  BtaUt  v.  iZUnote  O.S.Oo.V^  UT  8. 
835  1^:  971]. 

Tbe  use  to  which  this  land  was  reserved  was 
not  that  of  a  highway  alone,  bat  "other  public 
nses."  This  doea  not  mean  other  puUfe  uses 
almllar  in  character.  The  rule  nowtVur  a  »otii$ 
does  not  apply;  for  under  the  act  of  1886  tbe 
reservation  u  not  simply  of  this  strip  but  of 
public  squares  whose  use  is  obviously  not  of 
the  same  character  as  tbat  of  tbe  highway. 
Indeed,  as  well  safd  by  the  supreme  court  of 
the  state,  "tbe  fact  that  the  land  reserved  was 
200  feet  wide  precludes  tbe  idea  that  it  was  in- 
tended for  public  travel  alone."  The  further 
fact  that  the  reservation  was  of  a  strip  along 
the  Mississippi  river — a  great  navigable  water- 
way—implies tbat  the  public  uses  to  which 
tbis  strip  might  be  put  included  all  public  uses 
which  woulcT  tend  to  facilitate  commerce  on 
such  highway,  indudlog  therein  wharves, 
Btorefaonses,  etc 

Land  devoted  to  the  use  of  a  railroad  is  de- 
voted to  public  use,  and  under  the  settled  law 
of  Iowa  a  common  highway  may  be  used  by  a 
railroad  without  furibcr  compensation  to  ad- 
ioining  landowners.  Barney  v.  Keokuk,  94  0. 
S.  824,  841  [24:  234,  2291,  and  cases  from  the 
aum*me  court  of  Iowa  dted  in  tbe  opinion. 

The  public  having  control  over  a  highway 
may  determine  the  manner  in  which  it  shall  be 
improved,  and,  as  'a  general  rule,  such  im- 

{>rovemeot  cannot  be  enjoined  by  an  abutting 
ot  or  land  owner,  whatever  may  be  bis  right 
to  compensation  growing  out  ot  the  injury 
which  such  manner  of  improvement  may  bring 
to  bis  property.  This  bedog  true  of  ordinary 
highways.  ajorti^H  ts  it  true  in  renect  to  this 
property,  which  was  not  reserved  for  a  hlgb- 
w»  alone,  but  for  other  public  uses. 
373]  *It  does  not  appear  that  tbe  plaintiff  was 
pecuniarily  damaged.  The  supreme  court  of 
Iowa  said  In  its  opinion  that  "there  is  not  one 
word  to  the  evidence  showing  that  tbe  plalntilT 
would  be  damaged  Id  any  aum  of  money  by 
7.»o 


.Oct.  Terx, 

the  proposed  change."  Whether  there  be  any 
damaf^e  or  not,  or  whether  it  lie  true  tha:  the 
plaintiff,  having  suffered  pecuoiary  injury,  la 
entitled  to  compensation  therefor.  Its  rights 
If  any,  Is  limited  to  the  matter  of  compenaa- 
tioo.  and  does  not,  in  the  absence  of  constitu- 
tional provisionB,— like  those,  for  inatanoe, 
found  fn  the  Constltutlou  of  Illinois.— entltlo 
it  to  an  Injunction  to  restrain  tha  ^x^MMd. 
change. 

Tbe  use  of  tbia  atrip  fior  raflroad  porpoiea 
being  a  public  use  and  within  tbe  anthori^ 

granted  by  Ihe  original  reservation,  Uie  extent 
of  tbat  use  IS  a  matter  for  determination  by  the 
public  authorities  and  cannot  be  restrained  by 
the  plaintiff,  an  adjoining  lot  owner,  whatever 
may  be  Ila  rigfati  to  compensation  for  tbe  In- 
JuiV  to  Ita  lots. 

Wstmno  error  in  theiedtion  «f  iht  Buprm* 
(hurt    ihe  State,  and  it  ie  affirmed. 

Mr.  jDitlce  PeeUuuB  dlsiaitfc 


DENNIS  DAVIS.  P^.  <n  Err., 
t. 

UNITED  STATES. 
<Bea8.a  Beportet%ed.S)Mnj 

Meiieal  egftrt-^eefdmee  ^—d^ente  of  ineawttg 
— in^ruetion  at  to  mandaughter. 

L  One  testirytos  as  a  medloal  expert,  who  baa 
■Uted  aU  that  tw  tiad  seen  and  heard  and  given 


Nom— to  nirfnforu  OS  to  MHlQh  aee  note  to 
Dexter  v.  Ball,  ZL 13. 

.^toChtfseoiMandltoittiaf  a  enm  txatmlnaUon, 
•ee  noteto  Bea  v.  Ulssoaii  Sit  707. 

Expert  tcftlmonv.  when  odmlMtUe;  oirtnftms  of  non- 
experts, when  admlartMe:  medical  experts;  gtuM/me 
of  aoienee,  $kai.  and  trade;  hvpothetfcoi  coat:  farm 
of  quextUm;  effect  of  the  evtOenee;  rule*  in  Mger- 
ent  states;  extent  of  Ihe  evidence;  raUway  eceet,  ete. 

A  medloal  expert  mar  give  bla  opinion  as  tothe 
probatde  oauseof  tlie  death  of  a  person. 

8aoh  M  was  produoed  bj  ehftkhv,  Crem  the 
floKermartooatlie  neok.  Bi^ie  v.  State,  ttmi, 
UD. 

Or  which  of  two  wounds  prodooed  death.  Ug- 

gler  V.  People.  MV.Y.tO. 

As  to  the  permaoeDor  of  a  persoa'aloaB  ot  rislon. 
Tin  ner  V.  New  Jersey  8.  B.  Co.  U  Abb.  Pr.  N.  8. 1. 

And  how  long  he  has  probably  tieeo  afflicted  with 
It.  Loib  V.  HoDanlel,  18  Ired.  L.  4Bfc  Bdlngton 
iBtoaIi.Ias.Oo.  77  H.  T.  864;  Bckles  v.  Batee,  SI 
Ala.  660. 

Afl  to  the  severity  and  ordinary  duration  of  a. 
dlseaae,andtbeprol)ablIityotltareoDrreooe.  Uo- 
toD  v.  Hurley.  U  Orv.  ISl;  WUley  T.  Portsmootti, . 
85 N.  H. aOS;  Filer T. New  roriCOLB. Co,*  N.  T. 
42. 10  Am.  Bep.  8S7. 

Tbeoauaeoftbedlsease.  and  itsTemedlT'  HUt^ 
eon  V.  Hew  York  C.  R.  Go. «  Barb.aM. 

The  qnestlon  whether  a  piece  of  paper  picked  up 
near  tlie  scene  ot  an  alleirad  bomlolde  by  shooUnv 
appeared  to  have  been  used  as  a  waddlog  for  a  gua 
la  Dot  a  queettoa  oalllng  for  the  oplnloa  of  an  ex- 
pert. Haokev.  People.  IT  Hon.  4U)l,78N.T.  lit 

Wliere  a  physloiui  bad  examined  a  wound  on  tbe 
bead  of  the  deeeaacd  It  was  field  oompetent  (or 
him  to  testify  from  what  direction  tbe  blow  eamab 
Hopt  V.  Otab.  ISO  n.  &  480  (80i  108):  Davis  v.  Stattt, 
88Ud.l& 

Asorgeonmarteatirjaa  to  the  nature^  exteot, 
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bto  own  expert  opt  Dion  tbereoo  ooooeroiDg  the 
aanltr  of  a  person,  need  not  tie  allowed  to  be  oBked 
what  medical  Kfence  teaobea  on  the  aut^ect. 

t.  A  wttoew  wtio  bas  testified  as  on  expert  oo  be- 
hslf  of  thedefeodaotln  ataotnlctdeoase,a>to  bis 
mental  condition,  may  be  uked  on  cross-examina- 
tion II  from  blaexperlenoe and  oonvemtioa  witb 
him  be  (hlnks  defendant  killed  the  man  because 
be  threatened  bis  HCe. 

i.  An  instruotlan  tbat  Insanity  aa  a  defense  for 
crime  tsauob  a  perrertedand  deraofred  ooodlUon 
of  the  mental  and  moral  faculties  as  to  render  a 
person  Incapable  of  dtottninilshins  between  rlirht 
and  wrooff  or  uucoosolous  of  the  nature  of  tbe 
act  be  Is  oommlttlnff,  or  so  complete  a  destruotlon 
of  tbe  will  or  govemlnir  power  of  tbe  mind  tbat 
ooe'a  aoUona  are  not  sabjeot  to  It,  but  are  be- 
jond  bts  oootrolt— is  suttolentlr  SsTorable  to  tbe 
dafeadant, 

4,  AnlnitnictlDii  astomanilaufbter  iBuniMoea- 
auy  when  there  Is  no  tesUmoor  to  radaee  the  of- 
feus,  tf  any.  below  the  grade  of  murder. 

[No.  677.] 

Submitted  January  19, 1897.   Decitbi  fibru- 
ary  IS,  1897. 

depth,  length,  width,  end  direction  of  a  fatal 
wound,  with  its  preclee  location  on  the  bead,  the 
amount  of  force  requisite  to  produce  It.  and  the 
prpbable  shape  of  the  Instrument  used;  but  It  Is 
not  oompetent  for  him  to  testify  as  to  the  probable 
position  of  the  deceased  when  he  received  tbe 
blows.  Kennedy  v.  People,  80  N.  Y.  2U. 

Where  the  oontraot  conulned  a  warranty  that 
tbe  cotton  gin  would  "Iw equal  Id  all  respeotsto  the 
best  sawgln  then  In  use."  In  an  action  upon  the 
oontraot.  wherein  tbe  defendant  set  upa  breaoh  of 
the  warranty  as  a  defense,  It  was  held  that  tbe  testl* 
mony  of  men  oompetent,  from  education  and  ex- 
pcrtence,  to  express  an  opinion  as  to  wbetber 
platotllf^  invention  was  In  fact  equal  to  the  best 
sawfrin.  wss  oompetent.  Soattergood  v.  Wood,  TO 
N.  r.Mlt,»  Am.Bep.&15,11Hun,a». 

A  pbystotan  may  testify  as  to  tbe  nature  of  tbe 
afleotlon  complained  of,  although  It  IS  Inside  tbe 
body,  Its  cause,  and  tbe  probability  of  Its  t>elng 
cured.  Hatteeon  v.  New  York  C  B.  Co.  W  N.  Y. 
48T,  n  Am.  Deo.  87.  Whether  there  will  probably 
be  a  return  of  Inflammation,  and  Its  etteoton  tbe 
future  health  of  the  patleoL  Filer  t.  New  York 
C.  B,  Co.  49  N.  Y.  4X.  10  Am.  Rep.  zat  Lincoln  r. 
Saratoga  &  8.  R.  Oo.  83  Wend.  lES. 

Dpon  tbe  trial  of  an  action  upon  a  policy  of  life 
Insurance  containing  a  provision  against  sulolde 
a  medical  witness,  called  by  plalntitT.  was  asked: 
"Assuming  that  a  person  had  that  form  of  Insanity 
wblob  you  denominate  melancholia,  and  bad  com- 
mitted suicide,  would  you  attribute  that  suHdde  to 
tbe  disease?"  which  question  was  admitted  under 
objection.  Held,  error.  Tan  Zeodt  v.  MutualBen. 
L.  Ins.  Co.  65  N.  Y.  IflB.  It  Am.  Rep.  S15. 

In  an  action  upon  a  policy  of  life  Insurance,  tbe 
following  questions:  "From  your  experience  and 
reading,  and  from  your  aoquainlance  with  the 
mental  condition  of  tbe  deceased,  what  effect.  If 
any,  would  you  say  this  disease  (melancholia)  would 
have  upon  her  as  to  her  power  to  control  her  ac- 
tions or  to  reslBtany  Impulse  wlUi  wblob  she  might 
be  seised?  In  this  case  bow  do  you  think  It  was?"— 
were  heM  properly  admitted.  Koenig  v.  Globe 
Uut.  L.  Ids.  Co.  lUHuo.  068. 

In  questions  of  sdenoe,  skill,  and  trade,  or  otben 
ot  tbe  like  klod,  persons  of  sklU.  sometlnKS  called 
experts,  may  not  only  testlfr  to  tacts  but  ate  per- 
mitted toglvetbelroplntonsln  evidence.  ICbeenl, 
Bv.  lUO:  Tardiv  t.  Outfabertaon,  108  Va.  SH.  G$ 
Am.  Bep.S18. 

Their  oplnlMU  an  eonflned  to  tbelr  Judgment 
166  U.  S. 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  Dtatrlct  of 
Arkansas  to  review  a  judgmeot  Gonvictinc 
DennJi  Davlsof  tiw  crime  of  murder.  AfirmM. 
See  same  case,  180  U.  S.  469  (40:499). 

Statement  by  Mr.  Justice  Brawan 
On  October  18, 1894,  defendant  was  Indicted 
In  the  circaft  court  of  the  United  States  for  the 
western  district  of  Arkansas  for  the  crime  of 
murder,  A  trial  being  bad  be  was  found 
guilty  and  sentenced  to  bs  hanged.  This  judg. 
ment  was  reversed  by  tfals  court  on  tbe  ground  of 
errOT  in  the  instructions  of  the  court  in  respect  to 
tbe  matter  of  insanity.  Davi$r,  United  iStatm, 
160  n.  8.  469  [40:499].  A  second  trial  was 
had.  which  resulted  In  a  ilmtlar  aentenee,  to 
review  which  this  writ  of  error  bas  been  ined 
out 

The  drcumatances  of  the  homicide  were 
briefly  these,  and  in  respect  (o  tbem  there  was 
no  dispute:  Tbe  deceued  and  defendant  had 
a  mlsuoderstandipgin  regard  to  ibe  making  of 
a  sugar  cane  crop  which  tbe  defendant  was 
making  for  the  deceased  on  land  rented  from 


on  the  facts  proved.  Yardley  v,  Outhbertson, 
•upro. 

Where  tbe  fkots  stated  are  not  oomplloated, 
and  tbe  evidence  is  not  contradictory,  and  the 
terms  of  tbequeatira  require  the  wttneas  to  as- 
sume tbat  tbe  facts  stated  are  true,  nothing  more 
Is  required  than  a  sctentlflo  oploloiu  Yardley  v. 
CuthbertsoD.  supra;  8111s  v.  Brown.  0  Oar.  ft  P.  601. 

Tbeexpert  In  glvlog  bis  opinion  on  a  hypothetical 
case  must  not  beoalled  upon  to  pass  upon  disputed 
facta.  Page  v.  8tat«,  a  Ala.  18;  Falrohlld  v.  Bas- 
oomb.  86  Vt.BB9;  I«w»on,  Expert  Bv.  lEl. 

A  medical  man  who  is  present  at  tbe  trial,  and 
has  beard  all  tbe  testimony,  may  be  properly  asked: 
TTpon  tbe  hypothesis  tbat  tbe  testimony  given  by 
tbe  witnesses  In  this  case  is  all  true,  what  would  be 
your  opinion  of  tbe  party^  sanltyl  Jerry  v. 
Townsbend,&Hd.l46. 

His  opinion  Is  not  ooocluslve.  but  Is  to  l>e  weighed 
by  the  Jury  like  all  other  evldenoe.  Tatum  v. 
Mohr,  a  Ark.  866;  Chandler  v.  Barrfltt,2I  La.  Ann. 
68,  W  Am.  Dec.  701;  Statev.  Bailey,  4  La.  Ann.  878; 
Wood  V.  Barker  (Uloh.)  22  Am.  H  Beg.  8S8;  Lawson, 
Expert  Bv.  161. 

The  jury  are  not  bound  by  the  opinions  of  med- 
ical experts.  Tbey  are  to  consider  all  tbe  evldeDce 
and  If  they  believe  T  sane,  to  find  in  favor  of  tb« 
will,  though fonroutof  tbe  live  phystolaoa  exam> 
Ined  in  tbe  case  give  tbelr  opinions  Uiat  T  was  in- 
sane. WatsoD  V.  Aadereon.  18  Ala.  88;  lAWsm, 
BxpertBr.  168. 

Aaa  general  rule  pOBons  not  medical  men  cannot 
glvethelroplnionsasto  the  existence,  nature,  or 
extent  of  disease  In  anyone.  Lush  v.  IfcDaolel,  18 
Ired.  L.485. 

Tbe  oplnloiu  of  witnesses,  when  they  state  foots 
within  tbelr  penoiuU  knowledge  as  the  ground  ot 
tbelr  opinions,  are  competent  evldenoe,  and  are 
entitled  to  the  conalderatlon  of  tbe  Jury.  Dickin- 
son V.  Dlcklnaon.  81  Pa.  <0t:  Shaver  v.  McCarthy. 
110  Pa.  888:  DeWittv.  Oirley,  17  N.  Y.  810; «  N.Y.8n. 

It  la  oompetent  to  admit  In  evidence  tbe  opinions 
of  witnesses  wbo  were  not  experts,  touching  the 
testator's  saolty,  first  stating  their  observatioiMoa 
which  tbeir  opinions  were  based.  Boe  v.  Baylor,  46 
Ui.  486;  UpBtone  v.  People,  108  lU.  176;  American  Bl- 
bie  8oc  V.  Price.  UB  DL  Otti  LawKm.  Expect  Bv.  08. 

One  who  was  not  a  physlolaii,  but  wbO,as  sheriff, 
bad  watobed  Cs  actions  for  some  length  of  time, 
was  permitted  to  give  bis  opinion  as  to  bis  sanity. 
Olark  v.State.  120Uo,<8Q,  40Ain.  DeaiBl:  Oary 
V.  Oaty,  8  Ixed.  Ii,I8l 
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Mm.  Aboot  a  week  thereafter,  aod  on  Sep- 
temtwr  18, 1894,  the  defeodaot  took  a  gun  and 
•lipped  up  to  Dear  where  the  decensed  was 
at  work  plcklnK  cottoo,  ibot  and  killed  blm 
while  10  at  work  and  while  unarmed  and  doing 
nolhisg  towards  banniDg  defendant.  He  then 
no  ftwav  from  the  {dace  where  the  shot  wae 
fixed  to  uw  oeaxeit  town  and  mrrendered  him- 
self to  the  offlcen,  telHnK  them  that  he  had 
killed  the  deoeaaed,  sod  deUiUng  the  drcnm- 
auncea. 

No  conniel  for  plaintiff  In  error. 
Mr,  J.  M.  DteUnMB.  Aubtant  Attorney 
Oenml,  for  defendant  In  error. 

Hr.  JnaUce  Brewer  deltrered  the  opinion 
of  the  court: 

The  principal  defense  presented  on  this  trial, 
as  on  the  former,  was  insanity.  Indeed,  the 
drcamstaDcea  of  the  homicide  were  sach  as  to 
preclode  any  other.  The  deceased,  peacefully 
at  work,  unarmed  and  making  no  demon- 
straltons  ualnst  the  defendant,  was  shot  and 
killed  by  the  latter,  and  this  In  oonsequence  of 


a  dispute  more  than  a  week  old.  The  act 
tfaos  aone.  If  done  by  a  man  fullT  responsible 
for  bis  actions,  was  unquestionably  murder  In 
the  first  degtve.  Counsel  for  defendant  have 
filed  no  brief  and  made  no  argument.  With 
the  trial  In  the  circuit  coort,  sulog  out  a  writ 
of  error  and  filing  assignments  of  error,  their 
connection  with  tbe  case  ceased.  If  this  were 
a  civil  case,  undoubtedly,  under  rule  16  of  this 
court,  ibe  writ  of  error  would  be  dismissed,  or 
the  record  opened  and  an  affirmance  ordered 
without  examination.  And  If  It  were  a  crim- 
inal case  of  small  importance  It  Is  probable 
that  the  same  disposition  would  be  made,  but 
as  the  offenaa  aiarged,  and  of  which  the 
defendant  was  convKted,  Is  murder,  aod  the 

Sunisbment  deaUi,  we  have  felt  it  to  be  our 
uty  to  carefully  examine  the  record,  with  all 
the  aflsigDments  of  error.  In  order  to  see  tbtt 
no  Injustice  has  been  done  the  defendant.  In 
tbls  examination  we  have  bad  theasriatanceof 
a  brief  prepared  by  the  Asetstant  Attorney 
aeneral,  in  which  the  Tiews  of  the  govemment 
are  fully  presented. 
The  first  nine  assignments  of  error  refer  to 


A  brother  and  otber  wltnesMS  wedre  asked  to  rIvs 
tbeir  opinion,  from  tbelr  obserradon  of  one's  ap- 
pearanoe  and  oondoct.  of  bis  ssnltr.  Hardr 
MezrUL  BS  N.  H.  m, »  Am.  Bep.  441. 

On  a  oommiflslon  ds  hmatico  tfupttrenOo.  acqualo  t- 
anoee  (Dot  experts)  were  properlT' allowed  to  ex- 
press tbelr  opinion  as  to  the  ■ooodneas  of  mind  of 
the  aUesed  lunaUo.  fis  Tanauken,  10  N.  J.  Bq. 
IBS. 

Id  Penmrlranla  It  has  always  been  the  rale  that 
after  a  noaprofeashmal  witness  has  stated  the 
faeunponwUobblsoplnlonlsfoDnded,  be  Is  per- 
mitted tostata  his  opinion  as  to  the  saottror  m- 
aaoitT  of  the  tartatoft  Vorbaa  t.  Camtben,  8 
Teat««,  mx  7Brdlarv.OBthbertBon,l€SPa.lltt,  M 
Am.  ReihSlS. 

m  Tsxaa  tt  Is  bald  that  erldeiwe  of  tbls  obaraoter 
tstnadmlsslble.  OebrM  t.  State,  U  Tex.  saa;  Law- 
son.  Bzpert  Br.  4M. 

Id  New  York  persona  ooC  experts,  after  testlfjr- 
inatofsctsandlnoldeDtslor^tlOD  to  a  pnson. 
teodlna  to  sbow  soundness  or  unsoundness  of 
mlDd,  ms7  testify  to  the  Impression  produced 
upon  tbem  thereby,  and  as  to  wbetber  the  acts  aod 
deolaratlona  testlftsd  to  Impressed  them  as  rational 
or  IrratlODal ;  but  tbtj  oannot  be  permitted  to 
■iTe  an  opialon  u  to  the  general  soundnem  or  ud- 
■onndness  of  mind  of  the  pereoo,  as  to  bis  men* 
tal  oapadtT.  People  t.  Btqitt,  14B  K.  T.fiaa,Ba»i 
People  T.TaTlor.lSSN.  T.  M.  dOt;  Faloe  T.  Al- 
drfeh.  U8N.T.M4.Nr. 

The  Jnir  are  entitled  to  all  the  f  aota  on  whtob  an 
iDsani^ expert  bases  bUoptnloD:  If  be  rests  bla 
answer  OD  faots  and  knowledge  acquired  by  him- 
self, he  must  Impart  tbem  to  the  Jury  ;  If  he  an- 
swers a  bypotbetloal  question,  the  facts  tberelo  sec 
forth  are  thoae  proved  on  the  trlaL  Peoplev.NlDO, 
149N.T.818.89T. 

The  opinion  of  medical  exports,  founded  on  testi- 
mony alrendy  In  the  case,  can  only  t>e  given  on  a 
hypotbetloal  ease;  aod  the  taypotheslB  must  be 
eleariy  stated,  so  tbat  the  Jury  may  know  with  eer- 
talnt7  upon  precisely  what  state  of  assumed  facts 
the  expert  bases  his  opinion.  Kerr  r.  Lunsford.  81 

In  putUoff  hypothetical  questlonit  to  expert  wit- 
nesses, ooonsel  may  assume  the  facts  In  acooidaooe 
with  their  theory  of  tbem;  it  Is  not  essential  tbat 
be  states  tbefacU  as  tbey  exist,  but  the  hypothesis 
sbowdbebaasdonaitate  of  facts  wbicb  the  evl' 
7U 


denoelntbe  cause  tends  to  prove.  Kerrv.Lune> 
ford,  supra. 

The  opinions  of  wltDe«es  not  expertsare  entitled 
to  little  or  no  reirard,  unless  tbey  are  supporteS  by 
good  reasons  founded  on  facta  wblob  warrant 
tbem;  bnt  If  the  reasons  and  facts  upon  wblob  tbey 
are  founded  are  frivolous,  the  oplatons  of  aoob  wit- 
nesses are  worth  UtUe  or  notbtoa.  Keir  V.  Lane- 
ford,  fujiro. 

A  qoestlOD  to  a  physician  who  has  testified  tbat 
from  tbe  (aet  (bat  a  wound  had  once  broken  out  n 
washable  to  do  so  again,  as  to  whether  that  result 
Is  probable  and  likely  to  occur,  is  not  oboozloiis 
to  tbe  objection  tbat  it  is  too  speculative.  Penny 
V.  Boobester  B.  Co.  7  App.  Div.  OBfi. 

A  pbysictan  who  made  a  pbysloal  examination  of 
a  plBlntlfl  to  an  aotlon  for  personal  injuries,  in  or- 
der to  gualtfy  blmaslf  to  testify  In  the  case,  and 
wbo  desorliMB  mmutaly  tbe  plalntm  oondKioo 
disclosed  by  snob  examination,  may  express  an 
oplntoo.  If  he  has  one,  as  to  tbe  probal>le  f  atnre 
condition  of  tbe  plaiotursbeanb.  Stevar  t>  Kew 
Yorka*B.  K.B.C0.7APP.  IHv.Ml 

A  question  pot  to  a  pbysldsn  as  to  whether  a  "dl- 
rect  hernia*'  at  any  time  becomes  dangeroua  to 
life,  or  dangerous  or  painful  many  way.  Is  not  ot>- 
Doziona  to  Uw  <Ajectlon  that  tt  Is  speoulatlva, 
Stever  V.  New  York  a  *  H,  B.  B.  Oo.  siqMna. 

Ad  expert  physlolaD  on  a  trial  for  murder  alleged 
to  have  been  dooe  by  potoootng,  after  testifying 
tbat  be  made  a  miorosooplcal  examination  of  tbe 
atomaeb  and  its  oontents,  may  tesfify  as  to  Ua 
opinion  as  to  the  cause  of  death,  based  upon  hk  ex- 
amloatlOQS.  and  asBumlnir  tbat  certain  quantltleeof 
a  given  poison  were  found  after  death  ha  the 
stomach.  State  v.  Poumler.  88  Tt.  ML 

A  witness  wbo  testlfled  that  be  beard  no  bell 
rung  on  a  looomotlve  on  approaidilng  a  erosslng 
may  also  testify  as  to  tbedietanoe  at  wtaloh  be 
could  hear  a  t>ell  If  ruog.  Seeley  v.  New  Toric  CL 
ft  H.  a.  B.  Co.  8 App.  Div.Me. 

TestUttonyof  a  witness  wbo  has  stated  thafebe 
was  about  a  quarter  of  a  mile  dMant  from  tba 
ringing  post  aod  tbat  bis  bearing  was  good,  tbat  if 
;  the  bell  on  tbe  eogine  had  been  rung  at  tbe  post  be 
could  have  heard  It.  is  not  inadmissible  as  an  ex- 
pression of  an  opinion.  Stever  t.  New  Yorit  G  A 
I H.  R.  B.  On.  T  App.  DIv.  aUL 

A  medical  witnem  may.  In  an  aotlon  for  peisoeal 
I  Injuries,  give  bis  opinion  as  to  tbelr  protwble  dwa- 
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matters  trnnsplriog  In  tbc  lotroductioo  of  testi- 
mony. Some  of  the  qiiegtloDs  preseatrd  by 
those  assigDtnents  bave  beea  aliMdy  dcter- 
mliied  by  this  court  fn  prior  cases  aud  need 
not,  therefore,  be  noticed  lo  this  opinion.  The 
others  are  as  follows:  Several  lay  witnesses 
were  called  who  testified  as  lo  their  acqaainl^ 
aoce  with  the  defendant  and  their  opinion  as 
to  bis  sknlty.  He  also  called  two  medical  wit- 
nes«es.  Dr.  J.  C.  Amis  and  Dr.  T.  J.  Wright, 
each  of  whom  had  seen  him  after  bis  arrest  and 
376]durlng  *bii  confinement  in  Jail,  and  bad 
obeerved  bis  coDdoct,  acttons.  and  demeanor. 
While  ibe  record  does  not  contain  a  recital  of 
all  the  testimony  of  these  witnesses,  enougb  ts 
dIf)cl(Med  to  show  that  the  court  permitted  full 
inquiry  of  each  as  to  what  be  had  seeo  or  heard 
uf  the  actions  and  sayings  of  defendant;  |>ermit- 
ted  each  also  to  give  fiiUy  his  opinion  as  to  the 
mental  condition  of  derendant,  and  his  belief 
as  to  the  Tatler^  knowledge  of  iljtht  aod  wrong 
and  bis  ability  to  distinguish  between  them, 
ilypoihetical  questions  were  also  put  Involv- 
ing all  the  circumstances  of  the  homicide  and 


the  prior  and  subsequent  conduct  and  appear- 
ance of  defendant,  and  their  anawns  received 
to  such  questioDS. 

In  the  course  of  his  testimony  Dr.  Amis 
staled  that  defendant  "would  ait  down  on  fala 
spittoon  and  ga^e  down  on  the  floor  as  It  \ookr 
ing  at  some  object,  when  none  was  there, 
manifesting  no  interest  in  anything  that  was 

{[olng  on;  that  although  violently  ill  he  was 
odifferent  and  unconcerned  during  his  illness, 
was  never  worried  about  bia  condition,  never 
saw  any  change  in  his  expression,  but  he  would 
sit  and  gaze  In  a  dreamy,  mcuaDoboly  way 
with  bis  mouth  open  and  under  Jaw  h&ngtng 
down,  havlne  a  vacant,  meaningless  stare,  bis 
face  expresslbnieiis— just  a  blank."  In  refer- 
ence to  this  matter  be  was  subsequently  asked 
this  question:  "What  does  mcKilcal  science 
say  as  to  that  meaoingless,  vacant  ttaie,  and 
the  lower  Jaw  hanring  down  In  a  Ilatlesa  way? 
What  does  medical  sdence  teach  as  to  that?'* 
—which  was  objected  to  and  the  objectiou  sus- 
tained and  exception  taken.  No  ground  of 
objection  was  stated  and  no  reason  given  tor 


Una.  HeOooer  v.  Fortj>Beooiid  Street  ft  O.  tttreet 
Verrr  K.  Co.  TV  Hon,  SB, 

AphTflolftD  liooaipeteot  to  five  an  oplaloo  In 
reapeot  to  a  particalar  disease,  aitboavh  be  bas  not 
badtbeesperleiioaof  aspeotaUsttbeieoD.  Ooopor 
V.St. Paul Cit7B< Co. H  MtnB.8T8,B8AlD.  *  Boil. 
RCis.  fiOS. 

Opinions  of  wltoeases  as  to  the  phjsloal  appear- 
■nee  and  apparent  state  of  beoltb  of  a  person  are 
aompeteat.  BoMnsonr.  Exempt  VlnOo.  lOBOoL 
1.HL.R.A.  riS. 

N'oaprofnuonal  wttneaaes  ta  a  salt  for  penonai 
]□  juries  mar  testlfr  from  their  own  nbeervatton  to 
ibc  «oiiditk»  and  appearonoe  of  the  plalntttt  dyr- 
iBK  Ma  Ulnois  and  to  Ua  eomidalDta  of  aoflermv, 
alUuMsb  some  of  the  ■tacemenia  of  the  witMMS. 
are  mere  matteri  of . opinion  and  eondoslon.  Balti- 
more a!OLB.O0b  v.  Bambo,M  Fed.  Bep^  IB.  8  0.  G. 
A-O. 

Nonexpert  witnowes  nuv'testltr  that  plafotill  In 
aotloD  for  personal  Injuries  waa  appareatly 
imUhr:  that  tfaer  saw  ber  doln^  her  bonsebold 
work  and  volnr  about,  and  that  she  had  a  rosy  oom- 
plexloo  before  the  socAdeDt.  but  not  afterwards; 
that  her  oomplezlOQ  was  strong  and  beartj,  but 
■ince  tbe  aooldent  there  Is  a  diflereaee  as  to  ber 
oolor.  and  tbat  ber  faoe  looks  pale,  delicate,  and 
unboolthj;  or  that  after  the  aootdent  sbewMsoot 
iMarsostout,aDdheroolorlialmostgOQe.  OaaDon 
V.  Broiiklyn  Cttr  H.O0. 9  Hlso.  m 

A  aoDprofeesloDal  wltaeoB  may  be  asked  bow  a 
persoD  with  wbom  he  Is  lotlmstely  acquBlnted  ap- 
peared or  looked  In  respect  to  healtb  at  a  certain 
time,  as  such  question  does  not  call  for  an  expert 
opinion.  Cannon  V.  Brooklyn  City  R.  Go.  mpra. 

The  rate  of  speed  of  a  railway  train  Is  not  a  sub- 
ject of  expert  tesUmooy;  and  an  opinion  Is  Com- 
patent  upon  thequestloo  althougb  tbe  witness  does 
not  have  the  degree  of  knowledge  peculiar  to  ex- 
perts called  apoatotestify  wbereexperfitesUmony 
iHTequlred.  Soulieyv.New Tork,i:b&* W. E.O0. 
SO  Hun.  m. 

Id  an  action  for  personal  lojuiies  from  a  colli- 
sion between  a  street  car  and  plaintiffs  wagon,  a 
witness  who  watched  theapproarh  of  tbe  car  and 
•aw  tbe  oolllalon  may  testify  as  to  the  apparent 
speed  of  the  oar.  BcUngtonAB.  H.  B.C0.  v,Hud> 
ter.  28  Wart>.  L.  Rep.  401. 

Tbe  question  of  the  Ume  Deoessary  for  a  fonr- 
horse  truck  to  travel  a  fflveo  distance  is  not  the 
vublect  of  expert  testimony.  Hyer  v.  Brooklyn 
<.'ityH.Co.10Mlsa.il.  1 
-  One  mar  express' an  oplnlou  as  to  whotlier  an- I 

i»6  n.  s. 


other  Is  suflerine  with  pain,  althoogb  he  la  not  an 
expert.  Qlrsrd  Coal  Oo.v.  WlgfrlnB,ia  111.  App.flB. 

Anyone  may  express  an  opinion  as  to  whether 
another  waslntoxloated  ata  itlven  time,  Parker 
V.  Parker.  flC  111.  App.  tBi. 

A  oooexpert  witness  may  desorfbe  asuppuratlnr 
absoesa  and  tetl  where  It  Is  located.  Lund  t.  Ha- 
sonlo  L.  Asao.  81  Hun,  187.  ' 

A  nooprofesslonal  witness  who  baa  opportunities 
to  observe  a  slok  or  injared  person  auiy  irlve  bis 
opinion  as  to  the  weaknesa  or  helplessDeas  of  such 
person  and  the  suffering  endured,  bawd  upon  such 
observation  and  limited  to  the  time  thereof.  Lake 
Bbore*H.8.aOo.v.Oaffaer,  •  Ohloua  8S,  S 
OhtoDeejni 

The  opinion  of  a  pbyswlan.  based  entlrelyupon 
bis  reading  of  medical  autborltlec.  that  a  oertmln 
disease  can  rarely  be  cured  by  a  surtrlcal  operation. 
Iseompeteot.  Jaokson  v. Boone, SB Oa.  aB& 

A  aorgeoo  who  desorlbes  fully  and  minutely  the 
ebarooter  of  an  Injury  t>r  wbleh  idoIntUTs  toff  was 
broken  may  irlvefalsoplDlon  as  to  the  position  of 
the  leg  and  the  point  from  whfob  the  blow  came. 
Johnson  v.  Steam  Gauge  A:  L.  Co.  l«t  N.  Y.  l&L 

Upon  Owtmue  as  to  whether  the  pteseot  pfayst- 
eal  eondlHon  and  bodily  smrerlnin  of  plaintiff  In 
anaoUon  for  permnnt  Injuries  were  the  result  of 
an  accident,  the  optalons  of  competent  physldana 
as  to  whether  suirii  oonduion  and  sulferlnga  ooutd 
have  resulted  therefrom  are  adndsrible.  WoOonaM 
V.  New  Tork  a  *  St.  L.  B.  Oo.  It  MtscaSI. 

A  pbyslotau  may  testify  that  the  condition  of  an 
injured  person  could  have  beea  produced  by  con- 
tact with  a  heavily  charged  electric  wire.  Block  V. 
Milwaukee  Street  B.  Oe.  8B  Wis.  SH.  rii.  B.  A.  JBS. 

A  physldao  may  tesUty  to  his  opinion  about  the 
permanenov  of  the  shortening  of  plalntirrs  leg  as 
a  result  of  an  injury,  from  its  known  condition  at 
the  time  of  tbe  trial.  Beynolds  v.  Niagara  Falls.  81 
Uun.  ats. 

It  Is  competent  for  an  expertpbyalolan  to  testify 
tbattbethickenlngof  tbe  pleura  which  be  found 
will  bepermanent,  and  tbatbe  knows  it  ton  rea- 
sooabJe  certainty.  BiHnger  v.  Brooklyn  Heights 
R.  Co.l8Hiso,888. 

Aphyalclsnmaybeaskiedwbat  i^mptoms  would 
ordinarily  and  necessarily  aooompany  an  injury  of 
tbe  character  which  the  evidence  tends  to  show,  aa 
such  question  does  not  call  for  eonclusloDs  of  taot, 
but  is  upon  a  tubjeot  aX  sdenee  peoullarly  witbtn  a 
physician^  knosriedgsk  Cola  t.  >U1  Bnmk  Ooai 
Co.  87  Hun,  (84. 
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•ustaiolog  the  objectioa.  It  would  seem  prob- 
able that,  ioBBinuch  as  the  wltoesa  had  snown 
fainiBelf  qualified  to  testify  as  a  medical  expert, 
as  he  had  stated  all  that  be  bad  seen  and  heard, 
and  gireo  bis  own  expert  opinlOD  thereof,  the 
court  deemed  It  improper  or  uDoecessary  to 
enter  ioto  aoy  ezamlDation  as  to  what  the  wit- 
neaa  thought  medical  scieuce  would  say  of 
defendant^  conduct  and  appearance.  It  mar 
have  been  becauie  the  matter  bad  been  suffl- 
denUy  brought  ont  in  the  prior  testimony  of 
the  wltuess,  out  probably  the  reason  we  bare 
Bunested  Is  the  correct  one,  and  in  that  view 
37 7]  we  are  *of  the  opinion  that  the  ruling  fur- 
oi^es  no  ground  for  disturbing  the  judgment. 
After  a  witness  has  once  qualified  himself  as  an 
•Xpert  and  glreo  hii  own  professional  opinion 
in  reference  to  that  which  be  has  seen  or  heard, 
or  upon  hypothetical  ouestiGnB,  then  it  is 
ordinarily  opening  the  aoor  to  too  wide  an 
Inquiry  to  interrogate  him  as  to  what  other 
•cientmc  men  bare  said  upon  such  maUers.  or 
In  napect  to  the  general  teachloga  of  science 
thereon,  or  to  permit  books  of  sdenoe  to  be 
offered  in  eflaenca.  Cottier  r.  Simpaon,  6 
Car,  ft  P.  78.  At  any  rate,  the  trial  court 
must  have  some  discretion  as  to  the  limit  to  be 
placed  in  aoy  given  case  upon  ibe  extent  to 
which  the  expert  testimony  may  be  carried, 
and  when  upon  direct  examination  theo^nion 
of  the  wltbess  is  fully  dlsdoaed,  we  think  U 
cannot  be  said  that  the  court  erred  In  declin- 
ing to  permit  on  thq  same  direct  examination 
an  inquiry  ioto  what  ts  in  some  aspects  both 
collateral  and  hearsay. 

Again,  when  Dr.. Wright  was  on  the  stand 
and  badflolsbed  bis  direct  examination,  be  was 
asked  by  the  district  attorney  the  following 
question:  "You  think  from  your  experience 
widi  bim,  from  your  conversation  with  him, 
that  be  killed  the  man  because  be  threatened 
bis  life:  your  idea  is  that  he  killed  the  man. 
l>ecause  he  threatened  his  lifef  which  ques- 
tion was  objected  to,  the  objection  overruled, 
and  the  witness  permitted  to  answer.  The  an- 
swer which  he  gave  was:  "  Well,  In  part;  and 
because  be  thought  his  own  life  was  In  dan- 
ger, and  t>ecause  he  thought  be  bad  the  right 
to  destroy  this  menace  to  his  own  life."  We 
think  this  was  clearly  within  the  proper  limits 
of|  cross-examioatioa;  and  therefore  the  ob- 
jection was  properly  overruled. 

The  remaining  ftfty-one  assignments  run  to 
the  charge  of  the  court  and  to  the  refusal  to 

Sive  a  series  of  special  Instructions  asked  by 
efendant.  It  would  be  a  waste  of  time  to  at- 
tempt to  notice  each  assignment  separately, 
although  we  have  examined  all.  On  the  first 
trial  the  court  bad  charged  the  jury  that  every 
man  was  presumed  to  oe  sane;  that  insant^ 
was  a  special  defease,  and  that  to  make  out 
iQch  defense  it  must  be  established  to  the  rea- 
sonable satiafartlon  of  the  jury,  and  that  the 
burden  of  proof  thereof  rests  with  defendant. 
378]*  This  court  was  of  opinion  that  tbis  was 
not  the  correct  rule  of  law ;  that  while  It  was  true 
that  every  man  is  presumed  to  be  sane,  yet  when- 
ever by  the  teaiimony  the  question  of  insanity 
Is  T^sed  then  the  fact  of  sanity,  as  any  other 
essential  fact  in  the  case,  must  be  established 
to  the  satisfaction  of  the  jury  beyond  a  rea- 
sonable doubt.  On  the  seconcuHaf  (the  record 
•f  which  la  now  before  us  for  consideratloo) 
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the  court  charged  the  law  In  accordance  with 
the  rule  laid  down  by  this  court — qooUng  tba 
very  language  of  our  opinion— and  also  do* 
fined  what  was  meant  by  Insanity  in  language 
which,  under  the  circumstancea  ol  this  case, 
was  In  DO  degree  prejudicial  to  the  rights  of 
the  defendant,  as  follows: 

"  The  term  '  insanity '  as  used  in  this  de- 
fense means  such  a  perverted  moA  deraoced 
condition  of  the  mental  and  moral  facumei 
as  to  render  a  person  Incapable  of  distinguish- 
ing between  right  and  wrong,  or  uoconscloua 
at  the  time  of  the  nature  of  Ibe  act  he  is  com- 
mitting, or  where,  though  conscious  of  It  and 
able  to  distinguish  between  right  and  wroof 
and  know  that  the  act  is  wrong,  yet  bis  wUC 
by  whlcb  I  mean  the  eovemlng  power  of  Us 
mind,  has  been  otherwise  than  voluntarily  so 
completely  destroyed  that  bis  actions  aro  not 
subject  to  It,  but  are  beyond  bis  control." 

Although  the  court  In  addition  to  this  spe- 
dflc  language  enlarged  upon  tbe  qaesCion,  Ita 
charge  m  reference  to  Uie  mattn  of  Inaanltj 
covering  several  pages  of  the  record,  and  eoo- 
talntng  quotations  from  many  adjudged  casei, 
we  find  nothing  which  qualifies  or  restricts 
the  deflnilion  as  above  quoted. 

Seventeen  spechtl  Instructiona  were  asked  bj 
defendant,  all  of  which,  except  the  last,  were 
In  respect  to  the  presumption  of  Innocence, 
reasonable  doabt,  and  f  nsani^,  matters  which 
the  court  bad  fully  treated  of  In  the  general 
charge:  and  of  course  repetition  or  restatement 
In  tbe  langaage  of  counsel  waa  unnecessary. 

Tbe  last  instruction  asked  was  in  reference 
to  manslaughter.  But  under  tbe  evidence 
there  was  no  occasion  for  any  statement  of  the 
law  on  thla.  There  was  no  testimony  to  re- 
duce the  offense,  if .  any  there  was,  below  the 
grade  of  murder.  If  toe  defendant  waa  sana 
and  reapoostble  for  his  actloos, there  *wa8[37  9 
nothing  upon  which  any  suggestion  of  any  in- 
ferior degree  of  homicide  could  be  made,  and 
therefore  the  court  was  under  no  obligation 
(indeed  It  would  aimply  have  been  coniudog 
the  mlnda  of  the  jury)  to  gtve  any  instriK^lon 
upon  a  matter  which  was  not  really  opeo  for 
their  consideration.  Sparf  v.  Unitsd  Statet, 
156  U.  8.  61,  68  [89:  848.  8471;  S(menso»  t. 
United  States.  162  U.  S.  8i8,  815  [40:960, 
9811. 

These  are  all  the  ipatters  presented  by  the 
assignments  of  error,  and  all  the  questlona  of 
any  importance  disclosed  by  the  reeord. 

Wejmd  no  error  in  lAt  ruting*  pf  tkt  antrl, 
and  itt  judgment  ia  ther^m^firmei. 


OBRHANIA  IRON  COUPANT  si  «L. 

ApptM.. 
V. 

inHTED  STATES. 

(See  a.  C.  Ee porter's  ©d.  819-888.) 

Patent  for  land,  nhen  aet  aaide. 

A  patent  for  ISDd  Issued,  from  Inadverteooa  aod 

to  erronin  nirveya  and  deaerijptioni  M 
potent)  for  lands,  how  construed,  8M  note  to  Watia  r. 
LlodWT.  fi:  123. 

That  patent*  forland  maybeaet  and*  for  fraud, 
see  note  to  Htller  v.  Kerr,  5: 381. 

At  to  pre~emplion  fiffht*.  aee  note  to  United 
States  V.  FltageraM.  10: 78S. 
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mistake.  In  rlolntioa  of  a  rule  to  aujipeDd  action 
peadfoff  mottODS  for  review  of  tbe  Brcretarj*s 
decWom.  and  In  Iftnotanoe  of  tfae  fact  that  there 
waa  anob  a  motion  pendinir.  aa  wellaa  pradlnr 
appeata  from  tlM  loeal  land  oOoen,  will  be  aet 
aaMe  in  order  that  tbe  mattan  of  faoc  InTOlTed 
In  tbeae  conteiia  mar  IM  BBttled  br  tbe  land  d»- 
fartamiL 

[Ha  a.} 

Arvmtd  Oekbtr  DMM  JUraofW 

APPEAL  from  a  decree  of  tbe  United  SUtei 
Circuit  Court  ttf  Appeal!  for  the  Eighth 
Cirenit  afflnniDg  the  decree  of  the  UDited 
States  Circuit  Court  for  tbeDlitrlct  of  Hinoe- 
sota,  auatahiing  a  aultln  equity  brought  by  the 
United  States  to  set  aside  a  patent  anacanceUng 
such  patent  Ux  land  in  the  state  of  Minnesota. 

|}ee  same  case  below,  19  U.  8.  App.  10. 

Statement  bj  Mr.  Justice  Brewert 
On  NoTember  80.  1880,  a  patent  was  Issued 
by  the  United  States  to  Thomas  Reed  for  the 
southwest  quarter  of  the  northeast  quarter  and 
lots  1  and  2  of  section  80,  townahip  68,  north 
of  range  11  west,  oontatniog  118  acres.  In  the 
Duluth  land  district  of  the  state  of  Minnesota. 
On  October  18,  1891,  tbe  United  Sutes  filed 
in  the  ctrcuitcourt  of  the  district  of  Minoesota 
a  bill  in  equity  to  set  aride  aucb  patect,*mak- 
tng  Thomas  Reed  the  patentee  and  the  appd- 
lasts  in  tbts  case  parties  defendant.  These 
appellants  claimed  title  by  couTeyances  from 
Reed.  Reed  made  default  in  the  suit,  but  the 
appellants  appeared  and  answered,  and  to  their 
880]  annrer*a  replication  was  filed.  Where- 
upon, some  testimony  baring  been  taken,  the 
case  was  submitted  to  the  court  with  certain 
stipulations  of  fact;and  npra  the  pleadings  and 
these  stipulations  a  decree  was  entered  bus- 
taintne  the  bill  and  canceling  the  patent.  On 
appeal  to  the  circuit  court  of  app^s  this  de- 
cree was  affirmed  (19  U.  8.  App.  10),  and  there- 
after an  appeal  waa  taken  to  this  court. 

The  facts  as  shown  by  the  pleadings  and 
stipulations  are  these:  On  July  81,  168S, 
Orilie  Stram,  formerly  Moreau,  attempted  to 
make  a  location  of  the  land  In  controversy 
with  Sfoux  half-breed  scrip.  The  validity  of 
these  locations  was  contested  by  other  parties, 
and  on  February  18.  1889.  the  Secretary  of 
the  Interior,  who  bad  jurisdiction  over  the 
matter  and  the  parties,  canceled  such  scrip 
locations,  and  ordered  that  the  land  be  held  for 
disposal  under  the  public  land  laws  of  tbe 
United  Sutes.  On  February  88, 1889,  Thomas 
Reed  applied  to  make  soldier's  additloaal 
homestead  entry  of  tbe  lands,  which  applica- 
tion waa  sustained  by  the  local  land  (wOcers, 
and  a  final  certificate  issued  to  him  on  that  day. 
"At  the  same  time  that  Reed  made  his  entry 
Charles  P.  Wheeler  applied  to  locate  the  south- 
west quarter  of  the  northeast  quarter  of  said 
section  80  with  Valentine  scrip, and  "Warren 
Wing  bad  applied  to  enter  lot  3  of  said  sec- 
Uoo  80  nnder  U.  8.  Ber.  Stat  g  8806.  .  .  . 
Ob  the  morning  of  tbe  daj  when  the  Reed  en- 
try was  allowed  William  M.  Btokes  was, 
among  other  applicants  to  make  various  kinds 
of  entries  before  and  at  tha  time  of  the  open- 
ing of  the  doors  of  tb*  locftl  land  office  at  un- 
lOfi  U.8. 


luth,  present  at  said  doors  and  attempting  to 
enter  .  .  .  said  southwest  quarter  of  the  nortb- 
east  quarter  of  aaid  section  30  as  a  soldier's  ad- 
ditional homestead."  Tbe  applications  of 
Wheeler,  Wing,  and  Stokes  were  severally  de- 
nied, and  appeals  were  taken  from  such 
denials  to  the  Commlsdoner  of  the  Oeucral 
Land  Ofllce. 

On  FebruazT  18,  1889,  the  time  of  the  d»> 
cision  by  the  Secretary  of  the  Interior  In  ro- 
spect  to  the  attempted  location  by  Orilie 
Stram,  and  ever  since,  there  has  been  In  ex- 
istence In  the  Department  of  the  Interior  a-rula 
that  motlona  for  review  of  deoiilone  of  the  8ee- 
r^arr  of  the  Interior  ihould  be  filed  In  the  office 
*of  the  CoramlMlOBer  of  tbe  General  ^81 
Land  OffiM,  and  that  the  CommlMloner  should 
thereupon  suspend  action  nnder  the  ded^on 
sought  to  be  reviewed.  Motions  for  review  of 
the  aeolsion  of  date  February  18  were  duly 
made  and  filed  on  March  18  and  15.  IG^,  re- 
speetivdj,  biy  the  pertlaa  afloctcd  advmely  tr 
said  decision.  Theifliipon  an  wder  was  made 
suspending  all  action  onderthededdon  sought 
to  be  reviewed,  and  such  order  was  of  force 
and  such  motions  were  pending  unheard  and 
undetermined  at  tbe  time  and  after  the  Issuing 
of  the  patent  soucht  to  be  canceled,  and  the 
patrat  was  Issned  in  direct  violation  or  in  ig- 
norance of  such  order.  At  the  time  of  the 
issue  of  such  patent  the  appeala  of  Wheeler, 
Wing,  and  Stokes  were  also  pending  unheard 
and  undetermined,  and  hare  not  been  alnoe 
heard  or  determined. 

"While  said  appeals  and  motions  were  pend- 
ing and  unfl'opofied  fA,  &  clerk  of  the  General 
Land  OfBce  ut  Washington,  whoea  duty  it  was 
to  examine  entries  of  the  diaracter  dceoribed, 
in  ignorance  of  the  pendency  of  aaid  conflict- 
ing claims,  said  motions,  and  said  apprals, 
approved  tbe  lands  described  In  the  aaid  patent 
for  patenting  to  Thomas  Reed,  one  of  the  de- 
fenaants  hereto,  and  a  patent  was,  upon  such 
approval.  Issued  to  him  on  the  80th  day  of 
Norerober,  1889;  that  said  patent  waa  signed 
by  the  secretary  to  the  President  and  counter- 
signed by  the  recorder  of  the  General  Land 
Office,  each  of  whom,  at  the  time  they  signed 
and  countersigned  said  patent  as  aforesaid, 
were  In  ignorance  of  the  pendency  of  the 
aforesaid  coDfllctlng  claims,  and  acted  wholly 
upon  the  said  approval  of  said  clerk.  The  ap- 
proval of  the  entry  for  patent  and  tbe  slni»- 
tures  to  the  patent  were  made,  notwithstanding 
the  fact  that  a  caveat  pointing  out  the  conflicts 
was  on  file  with  the  rest  of  the  entry  papers 
relating  to  tfae  lands  involved  and  such  ap- 
proval and  signatures  were  made  in  ignorance 
of  the  contents  of  said  caveat" 

The  appellants  made  no  claim  as  bona  fide 
purchasers,  and  the  case  stood  as  though  It 
were  a  proceeding  against  the  patentee  alone. 
So  far  as  It  bore  on  Uie  question  of  good  faith. 
It  waa  admitted  that  the  land  was  worth 
976,000.  as  alleged  In  the  bill. 

Jfr.  William  W.  BlUeon  for  appellanti. 
Ur.  J.  M.  DlcMneoa,  Asalstant  Attorn^ 

General,  for  ai^llee. 

Mr.  Justice  Br«w«g  ddtvared  the  oplnloa 
of  the  court: 
A^iieUaDts  oontand  that  thta  UU  cannot  ha 
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■utUlned  becatue,  flnt,  no  fraud  Is  prored  or 
eren  charged  against  Ui«  patentee;  second, 
there  la  no  showing  that  the  other  applicants 
for  these  lands  hul  or  hare  mj  rights  su- 
perior to  the  patentee;  third,  that  It  Is  neither 
proved  nor  alleged  that  the  patentee  waa 
not  equltablT  as  well  as  legally  entitled  to 
the  lands;  fonrib,  that  the  utmost  that  ap- 
pears Is  tlu  prematnre  Issne  <tt  a  patent 
throu^  mistake  and  InadTertence  and  In  dla- 
regaroof  one  of  the  rules  of  the  department, 
aad  that  such  matters  lay  no  foundation  for 
thalnterposlilon  of  a  court  ot  equity  unless 
accompauled  by  a  traipsss  on  some  substantial 
right  Th^  Insist  thst  a  Tendor  cannot  ask 
the  aid  of  a  court  of  equity  to  arold  his  deed 
on  the  mere  ground  of  Irregularity  on  the  part 
of  his  agents  unless  he  aua  shows  that  the 
grantee  in  such  deed  was  not  equitably  mtitled 
to  the  ooDT^aace;  that  the  oonrta  never  tXr 
tempt  to  do  a  useless  thing,  and  that  It  would 
be  Idle  to  enter  a  decree  canceling  a  patent, 
when  for  aught  that  spears  It  would  be  the 
duty  of  the  goveroment.  after  some  formal  pro- 
ceediogs  and  compliance  with  certain  regula- 
tions, to  rdUsne  to  the  patentee  a  patent  for 
ttw  same  lands.  In  other  words,  their  conten- 
tion Is  that  this  whole  litigation  la  merely  a 
dispute  about  form  and  order  of  proceeding, 
and  not  about  substanUal  rights.  Many  au- 
thorities from  this  court  and  others  are  cited 
showing  the  conditions  under  which  courts  of 
equity  will  Interfere  to.cancel  patents  and  deeds 
on  the  ground  of  fraud,  or  by  reason  of  other 
facts  showing  that  the  patentee  wgrantee  is 
not  of  right  entitled  to  tne  land.  We  hava  no 
dlspodtkw  to  weaken  the  force  of  these  an- 
tborlties,  or  to  question  tbdr  control  lo  cases 
to  which  they  are  applicable.  A  patent  from 
the  United  States  Is  a  solemn  muufment  of 
title  not  lightly  to  be  challenKcd  or  set  aside, 
sad  all  that  has  been  heretofore  said  in  sup- 
port of  the  HneUty  ot  sooh  an  instniment  we 
renfllnn. 

383]  *ButthetheoiyofthbbniUoutsldethe 
scope  of  all  such  caees.  It  does  not  rest  upon 
doubtful  and  uncertain  testimony.  The  facts 
are  conceded,  and  there  is,  therefore,  certainty 
as  to  what  they  are.  The  only  question  pre- 
sented Is  as  to  the  right  which  flows  from  these 
undisputed  and  admitted  factL  It  is  in  effect 
a  suit  by  the  goremment  to  restore  to  a  tribu- 
nal to  which  it  has  committed  excluslre  ju- 
risdiction over  certain  matters  that  Jurisdiction 
which,  through  InadTertence  and  mistake,  it 
has  been  deprived  of.  "Relief,  when  deeds 
or  olher  instruments  are  executed  by  mistake 
or  InadTertence  of  agents,  as  well  as  upon  false 
suggestions.  Is  a  common  head  of  equity  Juris- 
prutlence."  AvAss  r.  United  &atm,  71  U.  S. 
4  Wall.  282.  386  [18:  808,  804].  Congress  has 
Intrusted  to  the  land  department  the  dlspottal 
of  the  public  lands,  and  has  iuTesied  the  offi- 
cers of  that  department  with  excluslTe  juris- 
diction over  many  things  in  connection  with 
such  diepoaltion.  Thdr  determination  in  re- 
spect to  questions  of  fact  In  all  matters  of 
contest  is  excluslTe  and  final.  The  issue  of  a 
patent  Is  in  effect  the  final  determination  of 
that  department  In  faror  of  the  patentee  and 
against  the  contestants  of  all  disputed  ques- 
tlMis  of  fact— a  determination  which  It  is  not 
th«  f  nnctkm  of  courts  to  review  except  upon 
7M 
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conditions  of  fraud,  etc.,  which  permit  courts 
of  equItT  to  InvestigKte  and  pass  judgment 
npon  all  determinations  of  alt  tribunals.  By 
Inadvertence  and  mistake  a  patent  in  this  case 
has  been  Issued,  and  the  elTucI  of  such  Issue  is 
to  transfer  the  legal  title  and  remove  from  the 
lurtsdictlon  of  the  land  department  the  Inquity 
Into  and  consideration  of  such  disputed  ques- 
tions of  fact. 

The  contention  of  the  appellants  Is  substan- 
tially that  the  courts  must  consider  and  deter- 
miae  those  disputed  questions  of  fact  and  ex- 
ercise a  jurisdiction  not  committed  to  them, 
before  they  restore  to  the  land  department  ttie 
jurisdiction  of  which  it  has  been  wrongfully 
deprived.  But  why  should  the  couru  be  called 
upon  to  consider  and  determine  questions  of 
fact,  and  after  a  determination  adversely  to  the 
patratee  relegate  the  matter  for  re  exandnation 
and  determinaUoo  in  the  land  depanmentf  Is 
not  the  duty  of  the  court  fully  performed 
when  it  ascertains  that  through  such  insd- 
Tertence  *aod  mistake  the  depsxtment  [384 
which  has  jurisdiction  over  such  matters  hits 
been  deprived  thereof  7  It  restores  to  such  de- 
partment its  lost  jurisdiction,  and  leaves  to  the 
tribunal  designated  by  Congress  the  full  power 
to  discharge  the  duties  conferred  upon  it.  It 
is  true  that  it  does  not  affirmatively  appear  In 
this  case  that  the  patentee  was  not  entitled 
equitably  to  the  land,  or  that  the  contestants 
had  any  superior  right  thereto,  but  his  rights 
and  their  rights  depend  upon  questlonsof  fact, 
such  as  priority  of  application,  etc.,  the  deter- 
mination of  which  by  act  of  Congress  has  twen 
committed  to  the  land  department.  It.  and  not 
a  court  of  equity,  is  the  tribunal  IntrnstKl  by 
tiie  law  with  jurisdiction  over  stlch  matters, 
and  the  latter  may  not  Inquire  what  ought  to 
have  been  the  determination  of  the  former,  but 
whether  it  has  been  wron^ully  deprived  of 
tfaepower  to  make  such detemunatk)n. 

The  question  Is  not  one  simply  between  the 
govarnmokt  and  the  patentee--a  vendor  and 
vendee — such  as  was  presented  In  VniiedState» 
T.  Oeniral  P.  &  Ob.  88  Fed.  Rep.  479.  In 
that  case  there  were  no  adTerse  or  contesting 
rights;  equitably  the  patentee  was  entitled  to 
the  land,  and  the  only  real  objection  was  tliat 
the  patent  had  been  prematurely  issued.  A 
court  might  propprl^  decline  to  set  aside  a  pat- 
ent when  it  afflrmatiTely  appeared  that  Imme- 
diately after  such  action  It  would  be  the  duty 
of  the  department  to  Issue  a  new  one.  Here 
there  are  adTerse  claimants,  there  are  con- 
testants of  the  patentee's  right,  and  the  mere 
exlsteuce  of  a  Question  of  contested  fact,  the 
mere  fact  ot  a  dispute  between  scTeral  parties, 
is  auflScient  ground  for  a  court  of  equity  re- 
turning the  matter  for  examination  to  the  trl- 
bucal  which  Congress  has  created  for  such 
purposes.  This  U  not  a  mere  matter  of  pro- 
cedure between  the  gOTernment  and  the  pat- 
entee, but  a  question  of  the  forum  for  the  ad- 

iudicaiioo  of^controver^es  between  Individual 
[tigants. 

The  case  of  BadMn  t.  United  dtote,  180  V. 
8.  430  [33:  907]  is  not  In  point,  for  there  the 
only  question  was  one  between  the  United 
States  and  the  claimant,  and  iavolTcd  simply 
the  amount  of  money  due  to  the  latter.  The 
case  of  WUiiama  t.  United  Slatee,  188  U.  8.  B14 
[84:  1086],  Is  mtne  in  pdnt,  for  In  that  case 
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385]*tblicoart  snatilned  a  ih  free  cuucellDg  a 
patent  aliboueh  no  fraud  wm  itaowa,  and  tt*  is- 
aue  wu  simpiT  owtos  to  Inadverieoce  and  mis- 
lake.  We  areoi  theopiDioD  tbat  tbe  ruling  of  tbe 
circuit  court  and  tbe  court  of  appeals  waa  cor- 
rect; that  tbe  matters  of  fact  iovolved  io  these 
oontcsta  ihould  be  settled  hy  the  land  depart- 
meat;  that  vhen,  through  Inadvertence  and 
mistake,  a  patent  baa  been  wrongtullv  issued, 
by  which  the  jurisdiction  of  tbe  land  depart- 
ment over  these  disputed  questions  of  fact  Is 
lost,  a  court  of  equUy  may  rightfully  interfere 
and  restore  such  lost  Jurisdiction,  to  do  which 
ft  becomes  necessary  to  cancel  tbe  patent. 

To  deny  relief  in  this  case  would  open  the 
door  to  many  possibilltlei  of  wrong.  It  ap- 
pears that  alibourii  an  order  had  Men  made 
10  suspend  all  action  in  respect  to  the  applica- 
tion for  this  patent,  somehow  or  other  the  clerk 
bavlog  charge  of  the  proceedings  in  respect  to 
it  was  ignorant  of  such  order,  and  tbar  al- 
though in  tbe  papers  handed  to  him  was  tbe 
formal  eoliy  of  u  appearanoe  for  a  contestee, 
he  failed  to  examine  each  instrument,  and  as- 
sumed tbat  It  was  a  mere  entry  of  an  appear- 
ance in  behalf  of  tbe  applicant.  Upon  tbe 
sbowing  made  in  this  case  be  was  Innocent  of 
wrong  mtent,  but  if  such  omission  can  be  oper- 
aUve  to  deprive  the  land  dMnrtment  of  its 
apjHvpriRte  Jurisdlclimi,  It  affords  too  strong 
an  Inducement  for  an  intentional  omlsdoo. 
proof  of  which  may  well  be  beyond  tbe  power 
of  the  government. 

TAi  decree  ^  the  Court  ofAppealt  it  affirmed. 

Hr.  Justice  Ora^  was  not  present  at  the 
argument  and  took  no  put  in  tne  decision  of 
this  case. 


886]  JAME3  M.  DEWEE9B.  Jr.,  Appt.. 
e. 

JACOB  REINHASD  et  at. 

{See  S.  0.  Beportar*s  ed.  88B-aM.) 

Auwr     eguitjf  to  e^oin  an  aet^n  at  tato— 
VMtU  equity. 

L  A  suit  in  equity  to  enjoin  tbe  further  prosecu- 
tion of  an  action  at  law  oaonot  be  maintained  on 
Rroonds  wblob  would  eonsdtnte  a  oompleta  de- 
tense  io  the  Botkui  at  law. 

I.  One  who  attempts  to  make  s  homestead  entry 
oi  land  knowing  tbat  It  has  t>een  leleoted  and 
oertlOed  to  tbe  state  nnderavraot  for  internal 
Improvements,  and  lonv  sffo  traosrared  to  pur> 
cbaseis  for  value  who  bare  Invesced  lance  sums 
In  n:llance  upoo  the  title,  will  not  be  aided  hj  a 
court  of  equity  la  attaokln^  the  title  under  suob 
sraDt  wbhdi  baa  been  aoqulesoed  in  as  valid  tor 

[No.  151.] 

Argued  January  IS,  14,  18^,   Decided  FA- 
ruoTg  16, 1897. 

Nam.— ^  to  jire-mpCfen  litfkts,  see  note  to 
UnUed  BtHtea  v.  Flts^emtd.lO:  TSBi 

That  jMtenU  for  land  mav  bsset  oefde  f&r fraud,  see 
Dote  to  MtUer  v.  Kerr.  S:  SBL 

AS  to  whether  tquUy  vM  rdlne  agntntf  a  mttfofte 
0/  tav>.  see  notes  to  Hunt  v.  Rousnunler.  7:  tl,  and 
Hunt  V,  Bouamaoler,  6 :  fieSL 
1«6  C.  S. 
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APPEAL  from  a  decree  of  tbe  United  States 
Circuit  Court  of  Appeals  for  tbe  Eighth  Cir- 
cuit affirming  tbe  decree  of  tbe  Uiiited  States 
Circuit  Court  for  tbe  District  of  Nebraska  dis- 
missing a  suit  in  equity  brought  by  James  H. 
Deweese,  Jr..  plainiiff,  against  Jabob  Relnhsrd 
«taL,  to  enjoin  tbe  prosecution  of  an  action 
of  ejectment  brought  by  Rein  bard  et  ai.,  and 
to  quiet  the  title  of  said  Sewcese  to  land 
in  Saline  oood^,  Nebraska.  Affirmed. 
See  same  case  below.  IB  U.  S.  App.  008. 

Statement  by  Mr.  Justice  Brewer; 
The  controversy  in  this  case  respects  the 
northeast  quarter  of  section  townsbip  S, 
range  8,  situate  In  Balloe  county.  Nebraska. 
The  facts  are  these:  The  state  of  Nebraska 
upon  its  admissiiin  Into  tbe  Union  became  en- 
tilled,  by  vlrtoe  of  ^  8  of  tbe  act  of  Congress, 
September  4,  1841  (S  Sut.  at  L.  465),  to  600.- 
000  acres  of  public  land  to  aid  in  promoting 
its  internal  Improvements.  March  26,  1868, 
tlie  state  selected  8N,708  acres  of  land,  Includ- 
ini;  the  tract  in  controversy;  as  part  of  tiiis 
grant.  March  84, 1870,  tbe  selection  was  ap- 
proved bv  tbe  Commissioner  of  tbe  General 
Land  Offlce,  who,  in  his  certlQcate  of  ap- 
proval, certified  tbat  tbe  lists  had  been  "care- 
folly  examined  and  compared  with  tbe  town- 
^ip  plats  and  tract  books  of  this  oflloe  and  an 
fonna  to  be  free  from  conflict;  and  I  lespect- 
fully  recommend  that  the  same  be  approved 
subject  to  any  valid  Interfering  rights  which 
may  have  existed  at  tbe  date  of  selection." 
March  29, 1870,  this  action  was  approved  by 
tbe  Secretary  of  the  Interior  In  tbese  words: 
"Approved  subject  to  all  tbe  rights  above  men- 
tioned." «The  lists  duly  certified  were  [387 
transmitted  to  the  state  and  recorded  m  the 
proper  offlce.  April  30,  1871.  the  aUte  of  Ne- 
braska patented  100,000  acres  of  tbese  lands, 
iDcludlng  tbe  tract  in  controversy,  to  tbe  Mid- 
land Pacific  Railway  Company  In  execution  of 
a  contract  made  by  tbe  state,  turough  an  act  of 
its  legislature,  Februarv  15, 18Q&.  Neb.  Laws 
1869,  p.  168.  The  appellees  hold  under  a  chain 
of  title  frmn  title  Midland  Faetflc  Railway 
Oompanv.  tbe  deed  to  Jacob  Ref nbard,  one  <n 
tbe  appellees,  and  Frederick  Fleser,  being  dated 
November  11.  1878,  tbey  at  tbe  time  paying  for 
the  fand  $12  per  acre.  On  May  12, 189-<i,  Fred- 
erick Fleser  died,  and  his  b«rs  and  devisees 
are,  in  addition  to  Jacob  Eleinbard,  the  appel- 
lees In  this  case.  The  appellees  and  their 
eraotors  have  paid  tbe  taxes  of  every  kind 
levied  apon  the  land  B\ace  the  patent  from  tbe 
state,  amounting  at  tbe  time  of  tbe  decree  In 
tbe  circuit  court  to  $1,876.81. 

Tbe  claim  of  appellant  was  Initiated  on 
May  81 , 1883.  more  than  fifteen  years  after  the 
selection  by  the  state,  mon  than  tbirteen 
years  after  the  approvij  by  the  Secretary  of 
tbe  Interior  of  soeb  selection  and  tbe  certifica- 
tion to  tbe  state,  twelve  years  after  the  state 
had  conveyed  tbe  land  away  to  its  grantee,  end 
nearly  five  years  aftertbedeedtoappellees.  It 
WAS  initiated  by  an  occupation  of  the  tract  and 
an  appllratlon  to  enter  It  as  a  homestead. 
This  spplicatlon  was  rejected  by  tbe  local  land 
officers,  and  their  action  in  ibis  matter  waa 
nfflrnied  by  tbe  Commissioner  of  the  Oeneral 
Land  Otflce  and  tbe  Secretary  of  the  Interior. 
On  July  6,  1888,  the  appellant,  who  had  boen 
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In  contlnaons  poisesdoD  erer  aiDce  bis  first 
entry,  tendered  tbe  local  office  proof  that  he 
hod  oompUed  with  the  terms  aod  cooditioDS 
of  the  homestead  laws  of  the  United  Slates, 
and  demanded  a  patent  for  the  land.  This 
was  denied  by  tbe  local  land  officers,  and  from 
flucb  denial  no  appeal  was  taken.  The  theory 
upon  which  the  appellant  proceeded  was  that 
the  land  was  within  tbe  limits  of  the  grant 
made  by  tbe  United  States  to  tbe  Burlington  & 
MlBsourl  River  Railroad  Company  by  act  of 
Congress  July  2,  1864  (18  SUt.  atli.  866,  864, 
SSslchap.  216).  and  that  by  the  act*of  March 
6»  18W  (10  Stat,  at  L.  89,  chap.  20).  the 
even-numbered  sections  within  such  limits 
were  raised  to  double  minimum  lands,  and, 
while  subject  to  homestead  and  preemp- 
tion oatiy,  were  not  subject  to  private  entry; 
that  tberefcHre  the  selection  by  and  certifi- 
cation to  the  state  were  absolutely  void  and 
passed  no  title;  that  tbe  title  remained  tn  tbe 
United  States  until  be  by  full  compllauce  with 
tbe  requirements  of  tbe  homestead  laws  ac- 
quired an  equitable  right  to  tbe  land. 

An  action  of  ejectment  having  been  com- 
menced by  Relnhard  and  Fieser  on  Novemtwr 
10, 188S,  ID  tbe  United  States  circuit  court  for 
the  diatofct  of  Nebraska,  to  recover  possession, 
a  bill  in  equity  was  filed  by  tbe  appellant  in 
the  same  court  on  October  8,  1888,  to  enjoin 
the  further  prosecutiou  of  that  action  ana  to 
quiet  his  title.  Upon  pteadinga  and  proof  tbe 
orcttit  court  entered  a  decree  dismissing  the 
Ull,  which  decree  was  affirmed  by  the  circuit 
court  of  appeals  (19  V.  8.  App.  698),  from 
which  decree  an  appeal  was  taken  to  this  court. 

3fettr$.  O.  M.  Lambortaon  and  J.  W. 
Dfwtse  for  appellant. 

Mmrt.  Ohulea  E.  Mmgnvn  nd  OIwrleB 
Oflbtt  for  appellees. 

Mr.  Justice  Br«ir«r  ddivered  the  opinion 
of  thecoort; 

On  tbe  threshold  of  this  esse  we  are  con- 
f rooted  with  tbe  question  whether,  assomtng 
Chat  the  appellant  has  any  rifibts  in  tbe  land,  a 
case  is  presented  for  tbe  interference  of  a  court 
of  equity.  His  contention  is  that  notwitb- 
standinff  Uie  action  of  tbe  Interior  Department 
In  certl^ing  the  land  to  tbe  state,  and  tbe  sub- 
sequent conveyances  In  the  chain  of  title  from 
tbe  state  to  tbe  appellees,  such  apparent  legal 
title  was  absolutely  void  because  by  the  acts  of 
Congress  tbe  land  was  not  subject  to  selection 
by  the  state,  it  being  within  tbe  limits  of  the 
land  grant  to  tbe  Burlinrton  ft  Missouri  River 
Railroad  Company,  and  reserved  for  home- 
stead and  pre-emption,  but  not  for  private  entry. 
All  tbe  facts  upon  wbi6h  his  contention  rests  are 
3S9]  "matters  of  statute  and  record,  and 
any  defense  to  the  apparent  legal  title  created 
by  tbem  was  available  in  tbe  action  to  recover 
possession.  For  if  it  be  true  as  contended 
that  this  land  thus  certified  to  tbe  stale  was 
not  under  the  acts  of  Congress  land  open  to  se- 
lection, tbe  validity  of  sueb  certiflcaUon,  as  of 
ft  patent,  can  be  cballeDged  in  an  action  at 
law.  Burfenninp  v.  OtiaiM,  81.  P.  M.  d  0. 
J2.  Cb.  168  U.  &  881  [41:  176],  and  esses  cited 
in  tbe  opinion. 

But  tbe  mandate  of  the  statute  (U.  8.  Rev. 
Stat,  g  728),  affirming  In  this  respect  the  gen- 
eral doctrine  In  respect  to  the  jurisdiction  o( 

7SS 


THE  United  States.  Oct.  Tksm, 

courts  of  equity,  is  that  "suits  in  equity  shall 
ooL  be  sustained  in  either  of  the  courts  of  the 
United  States  in  any  case  where  a  plain,  ade- 
quate, and  complete  remedy  may  he  Jud  at 
law."  This  general  propontion  oas  been  af- 
firmed by  this  court  In  a  multitude  of  cases, 
among  oUiers  the  following,  in  which  the  ju- 
risdiction of  courts  of  equity  to  restrain  pro- 
ceedings at  law  was  denied  on  the  ground  that 
there  existed  a  full  aod  adequatedefeDse.  avail- 
able io  the  legal  action.  Hungerfant  Sioer- 
ton,  61  V.  B.  SO  How.  156  [15:  tj69]:  Pkmix 
Mut.  L.  Im.  (h.  V.  BaOetf,  80  U.  S.  18  Wall 
616.  628.  [20:  501,  5081.  in  which  it  was  said: 
"Wberea  party,  if  bfs  theory  of  tbe  controversy 
is  correct,  has  a  good  defense  at  law  to  'a  purely 
legal  demand,'  be  shonld  be  left  to  that  means 
of  defeose,  as  he  has  no  occasion  to  resort  to  a 
court  of  equity  for  relief,  unless  be  is  prepared 
to  allege  and  prove  some  special  circumstances 
to  ^ow  that  he  may  suffer  irreparable  injury 
if  be  is  denied  a  preventive  remedy."  Orand 
Ohuie  V.  Winegar.  82  U.  S.  16  Wall.  878  [21: 
174].  It  follows  from  these  consideratfons 
that  if  this  suit  in  equity  is  to  be  regarded  as 
simply  one  to  restrain  the  action  at  law,  it  can- 
not be  sustained  becatue  upon  the  appdlao^s 
own  theory  he  has  a  full,  adequate,  and  com- 
plete defense  at  law. 

But  it  is  contended  by  appellant  that  his  suit 
is  Bomethiag  more  than  one  to  restrain  the  ac- 
tion at  law;  that  it  is  a  suit  to  quiet  bis  title 
and  to  bold  the  appellees  as  trustees  of  the  le- 
gal title  for  his  benefit;  lhat,the  restralntof  tbe 
law  action  Is  simply  inddeotal  to  aod  in  fur- 
therance of  tbe  mala  relief,  which  is  the  quiet- 
ing of  bis  title.  Assuming  for  tbe  purpoees  of 
tbte  casetbal  his  contention  in  this  respect  iscor- 
rect,  we  *agree  with  tbe  court  of  appeals[390 
that  tbe  showing  in  bis  bill  is  not  one  that  ap- 
peals io  tbe  slightest  degree  to  tbe  conscience 
of  a  chancellor.  Tbe  theory  upon  which  the 
appellant  proceeds  is  substantially  that  because 
be  has  not  a  legal  title  s  court  of  equity  must 
enforce  and  establish  his  right,  or.  in  other 
words,  that  the  tack  of  legal  title  creates  an 
equitable  duty.  We  are  unable  to  assent  to 
this  contention.  Something  more  than  the 
absence  of  legal  title  is  necessary  to  call  into 
action  the  process  of  a  court  of  equi^.  The 
right,  wfaatever  It  may  he  and  ^rom  what 
source  derived,  must  be  not  only  one  not  pro- 
tected by  legal  title,  but  in  and  of  Itself  appeal- 
ing to  the  conscience  of  a  chancellor.  A  court 
of  equity  acti  only  when  and  as  consciepce 
commands,  and  if  tbe  conduct  of  the  plaintiff 
be  offensive  to  the  dictatea  of  natural  justice, 
then,  whatever  may  be  tbe  rights  he  possesses 
and  whatever  use  he  may  make  of  them  In  a 
court  of  law.  be  will  be  hdd  remediless  In  a 
court  of  equity. 

Upon  his  own  showing  the  plaintlfTs  con* 
duct  demands  condemnaUon  rather  than  com- 
mendation. Tbe  title  to  vacant  land  within 
the  states  that  originally  formed  tbe  United 
States  remained  in  those  states  severally,  while 
the  title  to  land  subsequenUy  acqulretf  by  the 
United  States,  whether  through  cession  from 
tbe  original  states,  by  conquest  or  treaty,  has 
been  retained  by  tbe  general  goverument— 
lands  within  the  state  of  Texas  fumlBbing  the 
one  notable  exception.  Though  Congress  on 
tbe  admisdoa  of  tbe  new  states  has  not  trans- 
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farad  to  tbem  Ttcuit  luds  witUn  thdr 
UmiU,  It  bas  made  to  tbem  large  granu  for 
•chool  and  otber  purposes.  In  carrying  out 
thifl  policy,  Id  1841  Congress  passed  an  act 
granting  to  certain  named  states  and  to  each 
state  subsequently  admitted  into  the  Union 
600,000  acres  of  land  to  aid  In  Internal  improre- 
ments,  the  selection  of  such  lands  to  be  made 
In  such  manner  as  the  legislatare  of  the  re- 
ntectlTe  states  should  provide.  Such  selec- 
tK>ns  were  subject  to  the  ajpproTal  of  the  land 
department  of  the  United  Slates,  but  when  so 
made  and  approved  the  lands  were  to  be  cer- 
tified to  the  state,  and  such  certification  was  to 
hara  all  the  effect  of  a  patent.  Now,  assuming 
thai  the  contention  of  tlie  plaintiff  u  correct, 
891]tbat  "subsequent  legislation  of  Congress 
had  the  effect  of  providing  that  such  selection 
■boald  be  made  from  certain  classes  of  lands, 
and  that  the  tract  In  controversy  did  not  belong 
to  any  of  those  classes,  the  fact  remains  that 
the  land  waa  selected  by  the  state,  and  such 
■electloa  apprand  1^  the  land  department,  and 
that  the  land  so  selected  and  thereafter  certified 
was  land  belonging  to  the  United  Statea.  At 
the  Ume  of  such  selection  and  ceniflcation  the 
only  parlies  in  Interest  were  the  United  States 
and  the  slate.  Concede  the  fact  that,  through 
Inadvertence,  mistake,  or  (of  which  there  la  no 
evidence)  wrong  on  the  part  of  the  offlcialB. 
this  land  was  Improperly  selected  and  certified, 
yet  the  United  States  for  thirteen  vears  never 
questioned  in  any  w^  the  rigbtfulnesa  of  the 
selection  and  certification,  or  challenged  the 
title  which  was  apparently  confirmed  thereby 
to  tiie  state.  It  may  be  conceded  that  no  error 
or  wrong  on  the  part  of  the  oflScers  of  the  land 
department  concludes  the  United  States,  and 
that  they  might,  whenever  they  saw  fit,  by 
proper  proceedings  set  aside  the  title  thus  ap- 
parently conveyed.  But  they  took  no  steps. 
They  acquiesced  in  the  tranpactton.  The  land 
was  land  which  the  United  States  bad  power 
to  convey.  Congress  could  by  special  act  or 
otherwise  have  transferred  this  specific  tract 
to  the  state.  The  records  of  the  transaction 
were  public  and  open.  It  waa  no  secret  con- 
veyance by  which  title  was  wrongfully  con- 
veyed to  Uie  state,  but  a  matter  of  record  of 
which  everybody,  both  governments  included, 
were  chargeable  with  notice.  Not  only  was 
the  title  thus  apparently  transferred  unchal- 
lenged, but  also  the  state  dealt  with  it  as  its 
own  property,  and  conveyed  It  in  satisfaction 
of  one  of  its  contracts.  It  passed  from  grantee 
to  grantee,  the  last  sale  bdng  at  the  price  of 
f13  an  acre.  And  further,  the  state  during 
the  veara  BUbsequent  to  its  conveyance  treated 
the  land  as  subject  to  taxation,  and  Ihey  who 
purchased  from  it  paid  taxes  thereon  amount- 
log  to  over  fl.OOO. 

After  all  this,  the  plaintiff,  assuming  to  do 
that  whicb  the  United  Statea  bad  not  done— 
that  Is,  treat  the  selection  and  certification  as 
void— and  acting  not  for  the  United  Slates  but 
for  himself,  attempted  to  build  up  a  right  in 
SOSJbimself  to  *tbe  land.  This  was  not  done 
in  ignorance  of  the  claims  of  others,  for  when 
he  first  applied  to  enter  the  land  as  a  homestead 
he  was  notified  by  the  ofl^cers  of  the  land  de- 
partment that  it  had  already  been  selected  and 
certified  to  the  atate,  and  his  application  to 
enter  was  on  that  account  rejected.  The 
county  records  also  notified  him  of  the  several 
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conveyances  and  the  amount  of  money  paid 
by  the  appellees.  He  waa  therefore  simply 
an  iotruaer.  It  Is  earnestly  insisted  by  coun- 
sel that  Congress  by  lis  legislation  baa  set  apart 
certain  classes  of  land  for  the  benefit  of  pre- 
emptora  and  those  dealring  to  enter  home- 
steads; that  the  government  thereupoi}  be- 
came, as  It  were,  a  trustee,  holding  the  title  to 
those  lands  In  trnst  for  all  who  should  elect  to 
make  themselves  ealuit  que  trtut;  that  the 
pl^tiff,  availing  himself  of  this  legislation, 
took  the  steps  preacrlbed  by  the  statute  and 
made  himself  therefore  a  eettui  que  tnut,  with 
a  beneficial  right  to  this  land,  and  the  right  to 
ch^lenge  not  only  all  subsequent  but  also  any 
prior  action  taken  by  Ua  trustee  In  disregard 
of  sodh  benefidal  rl^t.  We  cannot  agree  to 
this  contention.  Whatever  rights  such  so- 
called  eatui  que  tnttt  may  have  against  hla 
trustee,  the  government,  or  all  parties  claim- 
ing under  the  government  subsequent  to  the 
time  of  the  Initiation  of  his  proceedings,  he  U 
not  In  a  position  to  challenge  nny  action  of 
his  so-called  trustee  anterior  to  that  time.  The 
government  did  not  bind  Itself  by  its  statutes 
to  keep  any  landa  for  sulisequent  occupation 
and  purchase,  and  if  prior  to  such  occupation 
it  has  even  though  mistakenly  conveyed  away 
a  tract  to  a  third  party,  such  conveyance,  al- 
though voidable  at  Its  Instance,  cannot  be 
challenged  by  a  mere  Intruder.  And  when 
such  convesrance  Is  of  long  standing,  and  the 
transaction  has  been  acquleaced  In  for  many 
years  by  the  government,  and  parties  relying 
upon  the  title  apparently  conveyed  have  in- 
vested large  sums  of  money,  then  an  attempt 
by  such  an  intruder  to  set  aside  all  these 
transactions  and  to  appropriate  the  property  to 
himself  Is  offensive  to  every  sense  of  right  and 
justice,  and  equity  will  lend  no  helping  band  to 
such  effort  The  authorities  cited  in  the  opin- 
ion of  the  court  of  appeals  sustain  this  conclu- 
sion. (k<^  -r.' RoberU,  S9  U.  8.  18  How. 
n73  [15:  388];  Spfn'cer  v.  lapOey.  61  U.[398 
8.  20  How.  264  [IS:  0021;  Ort^  v.  FouM, 
128  U.  a  601  [82:  666].  This  last  case  Is 
quite  pertlneot  It  appeared  that  in  1841  the 
United  States  had  issued  to  one  Bach  patents 
to  certain  surveyed  and  described  lands,  the 
title  to  which  by  subsequent  conveyances 
passed  to  Cragin.  In  1877,  Powell,  a  surveyor, 
was  employed  by  Cragio  to  make  a  survey  of 
his  property,  and  discovering,  as  he  supposed, 
an  error  by  which  lands  apparently  included 
within  the  survey  and  patent  were.  In  fact, 
outside  of  Its  limits,  persuaded  one  Samuel 
Wolf  to  obtain  a  patent  which  would  cover  the 
lands  thus  erroneously,  as  contended,  included 
In  Ibe  first  survey,  and  afterwards  purcliased 
those  lands  from  Wolf.  Thereupon  he  com- 
menced a  suit  "to  fix  the  boundaries,"  the 
effect  of  which  if  the  boundary  waa  esUblished 
according  to  his  claim  would  be  to  set  over 
to  him  lands  which,  as  he  alleged,  were  erro- 
neously included  In  the  first  survey  and 
patent,  but  which  had  been  all  these  years  oc- 
cupied and  cultivated  by  Bach,  the  patentee, 
aud  his  grantees.  A  decree  in  his  favor  m  the 
circuit  court  waa  reversed,  and  the  case  re- 
manded with  Instructions  to  dismiss  the  bill, 
Mr.  Justice  Lamar  saying  in  the  of^lon 
(p.  700  [669]): 

"The  appellee,  Powdl,  is  a  anmyn'who. 
In  the  year  1877,  while  employed  by  appellant 
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t0  make  a  surrey  of  bU  planiatton,  ibousbt  ho 
discovered  an  errorio  the  pablic  lands,  wbereby 
U  would  appear  that  bU  landa  nere  not.  la 
fact,  situated  od  Bajou  Four  Points.  From 
his  own  evidence  It  fs  shown  that  he  Induced 
Woir  to  obtain  the  patent  from  the  state  of 
Louisiana  for  the  land  which  he,  the  said  ap- 
pellee, purchased  from  him.  When  he  pur- 
chased wis  land  from  Wolf  he  knew  thai  the 
tracts  to  which  he  was  laying  cl^m  bad  been 
pooncMcd  and  cultivated  by  the  appellant  for 
a  long  period  of  years.  An  advantage  thus 
obtidnea  a  court  of  equity  wlU  not  readily  en- 
force. As  was  said  in  Taylor  v.  Brown,  9  U. 
8.  SCranch.  384,  266[8:  88,  94]:  'The  terms 
of  the  subaequeot  location  prove  that  the 
locator  considered  himself  as  comprehending 
Tftyloi's  previous  entry  within  its  location. 
...  He  either  did  not  mean  to  acquire  the 
land  within  Taylor's  entry,  or  he  Is  to  be  con 
sidered  as  a  man  watching  for  the  accidental 
394]  mistakes  of  'others,  and  preparing  to 
take  advantage  of  them.  What  is  gained  at 
law  by  a  penon  of  this  description  equity  will 
not  Uke  from  bim;  but  It  does  not  follow  that 
equity  will  aid  bis  views.' " 

Without,  therefore,  determining  whether  the 
selection  and  certlBcation  of  these  lands  was 
absolutely  void  or  simply  voidable  at  the  elec- 
tion of  the  government,  or  valid  and  beyond 
any  right  of  challenge  on  the  part  of  the  gov- 
ernment or  anyone  else,  we  are  of  the  opinion 
that  equity  will  not  help  the  plaintiff  in  bis 
suit,  and  n«  dterte  if  m  Omrt  ^JpptaU  U 
affirmed. 


AUGUSTA  P.  GLOVER  ^  at..  AppU., 

9. 

HARYG.  PATTEN  «<al. 
<8oe  8.  OL  Reporter^  e<L  8M-tia.) 

SeMmeni  aflrmei—paTtie§  to  action  to  ^aiye 
an  e$tate—Ufiatee$.  tehen  not  jointd—aeknovU- 
edffment  of  ind^tedneu—tuit  in  equity — 
slatote  cf  timitationt — adeancement 
denee—pietumption  as  to  bequat— interest. 

L  AnlnfantmavafflnnaoontraM  or  settlement 
nia(leforlierbenellt,asd  mar  sac  upon  Has  IT 
■be  were  ortglnallr  a  party  to  IL 


Nom— Infantm  cotttntcti  by  and  acts  of,  when  void' 
abfebttorhmatngonthem;  MBsafUl  wrica;  bondt: 
mortgaoes,*  eotiMmneeii:  Isomk  mmrlaoB  »tiHe- 
menti:arbarat1oti;«uftMHpt{(ma;  andoOur  void- 
aUe  aeUi  avotdanet  aat»  and  enntract*  bv>*  *>U 
vhom  avoidance  made;  HatiQUy  <^  Infant  a»  part- 
ner; time /or  acoUanee.'rat^lflatfunty'fn/anfai'aeU 
andamtraetM;  vhat constttulei. 
Acts  and  contfacrtsof  Infants  ate  In  some  cases 

bmdluff  on  tbem,  and  In  otben  voidable  at  tbelr 

eleotfOD. 

The  blUs  and  notas  of  Infants  are  voidable  odIj. 
and  this  vbetber  tber  are  or  are  not  negotiable. 
Fsnt  V.  Catbcart,  8  Ala.  788;  Biuzell  v.  Benoett.  S 
Cal.  101:  Strain  v.  Wrlsbt,  7  Ga.  SOS;  la  Oraoce 
OolteirlatelDSt.v.Andenon.flBInd.8ltT,IKIAm.  Rep. 
SUt  Best  7.  aiveos.  8  B.  Hon.  72;  Beed  t,  Bdtobel- 
der.  1  Het.  fiSB:  Boody  v.  UoKenner.  S3  Me.  ftlT; 
Mlnook  V.  Sbortrldffe.  a  Utob.  801:  Bute  v.  PiKtated. 
48  N.  H,  418:  Goodsell  v.  Urers,  8  Weod.  479;  Bald- 
win V.  TSD  Deusen,  ST  N.  T.  487;  Armfleld  v.  Tste. 
7  Ired.  X.  »:  Bvenon  v.  Carpenter,  17  Wend.  4lflL 
7M 


&  A  child  who  beoanTCof  infanoy  was  not  a  party 
to  adooument  aettllnK  and  adjuattos  an  Indebted- 
neae  of  a  mother  as  Ruardlan  to  her  ctaildr«D.but 
who  ratified  It  after  maturitj,  mar  be  Joined  as  a 
part;  IQ  an  action  to  charge  the  notberls  estate 
with  the  tadebtedoMs  theceby  aoknowledged. 

&  Legatees  need  not  bejoloed  to  a  sole  by  danah. 
ters  who  are  also  ezecutrlces.  but  do  not  sue  as 
suob.  but  briDB  suit  In  their  own  rtght  to  estab- 
lish an  Indebtedneaaof  the  eeute  to  tbem. 

4.  AdocamentwUcAi  a  guardian  procures  all  bcr 
daughien  exeept  one,  who  Is  an  intent,  to  sign, 
stating  the  amount  of  indebtedness  from  ber  as 
guardian  to  tbem.  although  not  signed  by  her- 
self, may  constitute  an  ackoowledgment  of  la> 
debtedneas  on  herparttoeaobof  tbeobUdren,tn- 
eluding  the  infanL 

ft.  A  suit  In  equity  to  establish  sn  Indebtednrw  of 
an  estate  to  the  plalndfla,  who  are  ezecutrteee, 
may  be  maintained  b^nse  they  cannot  bring  an 
action  at  law. 

5.  A  claim  by  an  executor  against  bis  estate  is  not 
within  Uie  statute  of  limitations  In  force  fai  tba 
Dtotriot  of  Columbia. 

7.  AnadvanoementtoaofatldbyaparentwbolaiB 
det>tto  the  child  Is  presumed  to  be  a  satisfaction 
of  the  debt  pro  tanto. 

&  In  a  contest  between  belie  or  next  of  kin,  com- 
munloattous  of  tbe  anosrtor  to  an  attorney  who 
drew  awlll.or  similar  doeumentatenot  prirt* 
leged. 

9,  A  presumption  that  Indebtedness  of  a  testatrix 
to  oblldren  Is  exttngulsbed  by  a  general  bequest 
to  tbem  does  not  arise  where  the  will  Is  made 
several  yean  before  tbe  indebtedness  Is  liqui- 
dated,— especlatly  where  It  appears  that  tbe  tes- 
lalrUt  dU  not  consider  tbat  tbe  Indebtedness  to 
one  of  the  children  was  extinguished,  and  wbeca 
giving  effect  to  such  pcesnmptton  would  make 
one  of  the  children  preferred  to  tbe  others. 

10.  Interest  should  not  beallowed  on  an  Indebted- 
neis  by  a  mother  as  guardian  to  ber  daugfatosk 
moAt  of  whom  were  of  age,  dnringttie  time  they 
lived  with  her  without  any  charge  for  maiote- 
nsQoe. 

[No.  78.] 

Arg^JetnwirjfSt  6,  1897.  IMded  PUnarjf 

16,  1897. 

APPEAL  from  a  decree  of  tbe  Court  of  Ap- 
peals of  tbe  District  of  Colombia  decreeing 
tbat  tiie  complainants  were  entitled  to  tbe  re- 
lief prayed  (or  In  a  suit  In  eqaity  brought  by 


An  indorsement  wasrignmentota  bfOor  note 
by  an  Infant  is  voidable  only  and  the  Indorsee  nuy 
sue  bim  oo  a  rattflcatlon.  HighHogalav.  Wlthlng- 
ton,  16  Haas.  Sn.  8  Am.  Dec  101;  Frnxler  v.  Maasey. 
14  Ind.  88Z:  Brigga  v.  McOabe,  rind.  827,  88  An. 
De&  EOS;  Dulty  v.  Brownttetd,  1  Pa.  487. 

Where  an  infant  signs  a  iffomhsory  note  as  sure- 
ty his  contract  Isvoldatile  only.  Owen  v.  Long. 
112  Haas.  403:  Hamer  v.  Dlpple,  81  Ohio  St.  91^  r 
Am.  Bep.  400:  Fetrow  v.  Wtoeman.  40  Ind.  148;  Wll- 
llama  v.  Harrison.  It  8. 0. 418;  Sbropeblre  v.  Burns, 
46  AU.  lOBi  Cole  v.  Penatqrer.  14  DL  US;  Cnmnhiga 
V.  Powell.  6Tex.  80;  Mustard V.  W0hirc»d,156iatt. 
3S&,  78  Am.  Deo.  200:  Soott  V.  Buebanan,  U  Humph. 
40S;  Patohtn  V.  Cromacb,  ISTLSBD;  Qntlo  v.Z^ 
ton,U8erg.ftB.80(L 

Bonds  by  infants  are  voldaUe.  Conroe  v.  BM- 
saU.  IJohna.  Cas. urr.  1  Am.  Dec.  106:  PaMbla  v. 
Cromacb,  18  VL  880;  Blake  v.  LIvlngatoo  County 
Supen.  61  Barb.  148:  Weaver  v.  Jooes.  24  Ala.  4l0t 
If usiard  v.  WoUford,  U  Qratt.  SBB.  78  Am.  Deo.  808. 

Uortgages  hgr  an  intent  are  voidable  only  and  are 
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Hary  E.  ^dXtta  a  at.,  oomplalotntg.  igalost 
AdkiuU  p.  Glorer  «(  oL,  to  eoDstrue  the  lut 
ivtu  ud  tcsUment  <rf  Anuluia  Patteo,  her 
motho-r  and  to  chuge  the  estate  vUh  certain 
dafma.  4jlnMd, 
See  same  cue  below.  1  App.  D.  0.  4Ml 

Statement  Kr.  Jnitlce  Brown  i 
395]  milaimabiniiiequiwflledliitheSa- 
prene  Court  of  the  Dlitrlct  of  Columbia  by 
Uaiy  B.  Patten,  Joeephlne  A.  Patten.  Sdlth 
Patten,  and  Helen  Fatten,  against  their  sister. 
Augusta  P.  Glorer,  wife  of  John  H.  Glover, 
in  aid  of  the  juriedlction  of  the  supreme  court 
as  an  orpbans*  court,  to  cooitrue  the  will  of 
their  mother,  Anastiida  Patten,  and  to  charge 
the  estate  with  certain  olalma  of  the  oom- 
plaioants  prior  to  a  general  distribution  of  the 
assets. 

The  facts  of  the  case  are  inbstantlally  as 
follows:  OomplalDants  and  defendant  'Au- 
gusta P.  Glover  are  the  fire  daughters  of 
Edmuad  Patten,  late  of  the  state  of  Nevada, 
dec^ued,  aod  of  Anastasfa  Patten,  who,  after 
her  husband's  death,  took  up  her  reatdenoe  In 
Washington  and  died  September  11,  188^ 
leaving  a  will  executed  In  Ban  Francisco  De- 
cember 38.  1878. 

Edmund- Patien,  her  husband,  died  Novem- 
ber 16,  1878,  Intestale,  his  widow  becomlog 
his  administratrix  and  also  the  guardian  of 
each  of  his  ehlktraii,  all  of  whna  were  then, 
and  for  some  years  continued  to  be,  minors 
under  the  age  of  twenty-one  years.  By  the 
law  of  Nevada,  Mrs.  Patten  became  eotuled, 
upon  her  hosband's  death,  to  one  half  his  as- 


t^  the  otho:  half  descending  to  his  children. 
As  administratrix  and  gnardun,  she  tonic  poa> 
session  of  the  entire  estate,  tud  retained  the 
same  down  to  the  time  of  her  death.  She 
made  no  accounting  either  as  administratrix  or 
guardian,  nor  did  she  keep  any  regular  ac- 
counts or  preserve  her  vouchers. 

In  September,  1886,  apparently  because  of 
a  desire  on  the  part  of  the  sureties  on  bar 
bond,  or  some  of  them,  to  have  hw  accoanta 
seitla],  Mrs.  Patten  undertook  to  sdjust  ber 
indebtedness  to  ber  children.  She  called  la 
the  services  of  Curtis  J.  Hlllyer,  a  friend  ot 
her  husband  and  herself,  and  the  result  was 
the  preparation  of  the  following  document  in- 
tended to  take  the  ^ace  of  a  formal  aooount 
and  Touchen: 

Whereas  our  mother,  Anaslasia  Patten,  as 
guardian  for  us,  received  In  the  years  1878- 
certain  amonots  of  money,  being  out 
portion  by  Inberitaoce  of  the  estate  of  our  de- 
ceased faiber;  and  whereas  no  Kpecial  nepirate 
Investments  of  the  *money  so  received  [396 
have  been  made  by  our  said  guardian,  but  the 
aame  has  been  bvber  kept  and  safely  Invested 
In  connection  with  moneys  belongiog  to  her 
In  her  own  right  derived  from  the  said  estate; 
and  whereas  our  said  guardian  bas  up  to  the 
present  date  had  entire  charge  of  our  main- 
tenance and  educ^on.  and  has  during  the 
past  thirteen  years  Ineuned  a  large  amount  of 
family  expenses  for  our  benefit,  of  which  ex- 
penses no  account  has  been  kept  by  her;  and 
whereas  we  and  our  said  guardian  are  now 
desirous  of  settling  the  account  between  us 


vslM  until  tHsefflrmed.  Sklaner  t.  ICazwell,  OS  K. 
CL4B;  State  V.  PlaJsted,  4B  N.  H.  418;  Monumental 
BldK.  Assob  No.  a  V.  Rerman.  88  Md.  188;  Basle  Fire 
Co.  T.  Lent,  9  Palxe,  68B:  Palmer  v.  ICllier.  SB  Bortk 
aOB:  Blobardwn  t.  BorUbt,  S  Tt.  SBB:  Qllebrlst  v. 
Bamsar.ff  U.  a  Q.  B.  BOa 

Tbls  Is  the  rule  also  with  AattelniortgaireB.  Mil- 
ler v.  ftnttb.  88  Minn.  848, »  Am.  Bep.  «IT;  Ooier  v. 
Burton.  88  Mloli.  80;  Obapin  v.  Shafer.  «  N.  T.  W, 
41L 

OoBva^noes  hr  an  Intaot  are  vofdahle,  bat  vBUd 
iiDtUdlsalBRned.  SehaSer  v.  lAvretta,  87Ala.  11: 
Tnnlson  r.  CauunUln,  88  UL  878;  PhlUlps  v.  Oreen,  b 
T.  B.  Hon.  845;  Kendall  v.  Lawreooe.  Ot  Pick.  MO; 
Darla  T.  Dudtor,  70  He.  888, 86  Am.  Bep.  818;  Dlzon 
T.  MerrttC  a  Minn.  188:  Altea  v.  Poole,  M  Mtos.  828; 
Vervnson  v.  Bell,  17  Mo.  847:  Glllett  r.  Stanley.  1 
Hill.  IS:  Bod  V.  Mix.  Wend.  Il«.n  Am.  Dee. 
886;  Eagle  Vtn  Co.  v.  Iient,  8  Psfge.  888; 'Skin- 
ner V.  Maxwell,  08  N.  a  4B;  Roberts  v.  Wlmn.  I  N. 
H.  78, 8  Ad.  Deo.  86;  Tuoker  r.  Moietand,  88  XT.  S. 
10  Pet.  88  (8: 8tf)i  Irvine  v.  Irvine,  18  U.  8.  S  WaU. 
tU(U:800(. 

Leases  by  or  to  Infants  srs  votdableu  CMffltb  v. 
Sobwendermaa.  K  Ho,  418;  Holmes  v.  Blonr,  8 
Mowe,  OflB.  8  TsanuaiHL 

Msirlsse  setUemeDtamade  by  anlnfsnt  are  void- 
able. TBni|)lav.Bawlatr.lBBOdf.Ob.l88;  JooesT. 
BaUsr.  80  Barb.  Mi  Levertns  v.  HeUtbe,  t  Hd.  Otk 
SB6. 

If  antnfant  submit  to  arbitnitloa.  he  mmj  ex- 
•onta  or  avoid  the  award  at  bis  eleethm.  Baono, 
Ate;  JrtttraUon  0;  (Sodftey  v.  Wade.  6  J.  Bi.  Moore. 
488:  Uarver  v.  Ashley.  8  Atk.  807;  Hott  v.  Ward, 
FltiKlbtK>a,  178,278. 

An  exeoated  oompromlse  by  an  infant  of  a  iOalm 
asatnst  him  is  voidable  Pltotaw  v.  Turin  Plank, 
(oad  00.10  Barb. «. 

Theeompromlselv  an  lafhat  ot  an  aoUonfOr 
186  n.  &        U.  8..  Book  41. 


staoder  Is  voidable^  Ware  v.  OirtJedxe.  SftAia.  8HL 
flOAn.Deo.48B. 

So  where  an  Infant  twusrht  stock  be  was  allowed 
to  recover  back  ttie  purchase  money.  BoUnson  v. 
Weeks.  88  Me.  lOe. 

An  Intaat^  eubaoriptloo  for  stook  Is  voidable 
either  dnrlnftlofkney  or  wttbln  a  reasonable  time 
thereafter.  Be  Nassau  Fboepbate  Co.  L.  R.  8  Cb. 
Div.  610;  Kibett'B  Case.  L.  B.  5  Oh.  App.  808:  Baker's 
Case.  L.  R.  7  Ota.  App.  118. 

For  the  delay  neoeawry  to  create  a  ratlfloatlon 
by  the  Infant,  see  HHabeU's  Case,  L.  R.  8  Bg.  888 
Hwoiears);  EblMU*sOase,L.B.60b. Appk808fton 
moDttas).  But  see  Bartls  Oaae,  Ik  B.  0  Bl^  61X. 
where  a  lapse  of  three  yeats  was  held  not  to  amoimt 
to  an  aSlrmanoe. 

Bxeoatedooottactaotlnftaittaravoldabiek  H1U 
V.  Aodeieon.  ftSmedea  *  H.  fU;  Robinson  v.  Weeks, 
B8  He.  102;  Adams  v.  Beell.  67  Hd.  63  <Bppeal  from 
Justice's  drolHlon);  Bobbins  v.  Cutler.  86N.  H.  Vm. 

Judrmeots.  Tkapoall  v.  state  Bank,  IS  Ark.  88; 
Walkenhorst  v.  Lewis,  M  Kan.  480;  Wheeler  v. 
Ahrenbeak,  84  Tex.  B>Bt  Kemp  v.  Oook.  18  Md.  180. 

OOotraot  of  obarter  party.  Thompson  v.  Bamll- 
tOD.  18  Pick.  48S,  a  Am.  Doc  619. 

Usurious  eontcaot.  Millard  v.  Hewlett,  18  Wend. 
80L 

Agreement  to  earry  and  deliver  monv.  Wesfev. 
Penny.  16  Ala.  186. 

Asreement  to  oonvey.  Garzell  v.  Potter.  8^ 
Mloh.877. 

Promlseto  payajotatdabt.  Bjmnedy v. DoyW. 
10  Allen.  UL 

An  Infant  sohHer^  flft  of  bis  bounty  and  pay  Is 
Totdable.  Htdt  V.  Holt,  88  Hcl  4BB:  Weloh  t.  Weloh, 
108  Mass.  068. 

Tba  prlvlien  of  the  Infant  of  avoMinir  his  acta 
oremtrseta  Is  persoaarto  himself  and  cannot  be 
taken  advantaceof  by  adults  wttb  whom  ba  deals 
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Id  ft  Jiut  and  equitable  maoDer  wlthoat  at- 
templiDg  to  Mcure  technical  accuracy  in  Buch 
Mtilcment;  and  whereas  our  said  mother  and 
guardian  hti  aubmitted  to  ua  for  inspection 
all  accounts  and  paiwrs  in  herposseasIoD  touch- 
ing or  relating  to  the  ret»ipts  and  disburse- 
ments eoleriog  into  such  accounting,  and  we 
hare  persona]^  general  Icnowledxe  concerning 
the  familT  expenses  during  s&ld  period;  and 
whereas  from  such  ezamlDallon  and  knowl- 
edge we  belieTe  thai  by  a  payment  to  each 
of  us  our  said  gnaidlan  of  the  sum  of 
$101,600  an  equitable  settlement  will  be  made 
and  full  justice  done  to  each  of  us: 

Now,  therefore,  each  of  us  for  hersdf 
agrees  to  accept  the  said  sum  of  $101,600  in 
full  and  complete  settlement  of  all  accounts, 
claims,  and  demands  between  us  and  each  of 
us  and  our  said  mother  and  guardlaa,  and  In 
full  satlsfaciioo  of  all  claims  and  demands  of 
whaleTer  characier  artslog  out  of  or  connected 
with  the  administration  of  said  estate  or  the 
said  relation  of  guardian  aod  ward,  and  each 
of  us  for  herself  authorizes  and  requests  that 
upon  preseDtation  of  this  agreement  and  a  re- 
ceipt for  the  above  amount  the  court  having 
Jurisdiction  thereof  will,  without  further  in- 
vestigation of  accounts  so  tar  as  they  coocem 
eiilier  of  us.  pass  the  final  accounts  of  our 
moiber  as  admin  istratriz  and  guardian,  and 
by  proper  decree  discbarge  th<»e  liable  as 
bondsmen  for  her  action  In  either  capad^. 

(Signed)      Mary  Ellen  Patten. 

Katberine  Auguata  Patten. 
Josephine  Antoinette  I^ten. 
Ediih  Patten. 


*This  paper  was  ligned  by  nil  the  com-[897 
plalnants  ezcept  Helen,  and  by  the  defendant 
Augusta.  Helen,  being  then  a  minor,  did  not 
sign  it,  but  subsequently  adopted  and  accmted 
the  adjustnmit  Mid  settlement  evldenoed  bf 
the  paper. 

This  paper  was  nerer  presented  by  Hrs. 
Patten  to  the  proper  court,  and  It  was  In  her 
possessioD  when  she  died.  She  did  not  at  that 
time  pay  to  ber  children,  or  any  of  them,  the 
Bumthmeln  mentioned  fai  settlement  of  her  in- 
debtedness to  them,  bat  rabaequenUy  and  in 
February,  1887,  when  her  daughter  Augusta 
was  on  the  point  of  marrying  her  husband, 
John  U.  Glover,  she  assigned  and  transferred 
to  ber  United  States  government  bonds  of  the 
par  value  of  $80,000,  and  the  actual  value  of 
$102,800.  with  the  benefit  of  the  interest  ac- 
cruing thereon  since  the  preceding  1st  day  of 
Januarv.  Then  Augusta  married  and  left  her 
mother  8  home. 

Hrs.  Patten  did  not  at  that  time  pay  or  give 
her  other  daughters  anything  on  account  of 
her  indebtedness  to  then.  In  the  following 
autumn,  however,  namely,  on  October  18, 
1887,  she  made  for  them  and  In  their  namea  an 
investment  of  the  sum  of  $49,000.  being  at  the 
rate  of  $1 1 , 260 for  each,  wbldi  the  oompmlnanla 
claimed  lo  have  been  a  pajrment  on  account  of 
her  Indebtedness  to  them.  It  was  undisputed 
that  the  Interest  on  this  Investment,  from  the 
time  it  was  made  until  Mrs.  Patten's  death 
and  thereafter,  was  always  deposited  In  bank 
to  the  credit  of  Uie  appelleee  and  for  their  ac- 
count. 

Within  a  year  after  this  transaction,  namely, 


for  ttaetr  own  benefit.  Hartness  v.  niompson.  B 
Johns.  Vfy,  Oaies  v.  Daveapurt,  2B  Barb.  ISO;  Voor- 
hees  v.Waif.  15  N.  J.L.843:  IhiUersonv.  Ltppiacott. 
«  M.  J.  L.  4S7, 5t  Am.  Bep.  178;  Brown  v.  Caldwell, 
10  Sera.  &  R.  lit,  18  Am.  Deo.  080. 

Acts  of  Inf  anu  eannot  be  avoided  br  third  per- 
sons In  anv  collateral  prooeedlna.  Beanlsley  v. 
HotchklSB.  96  N.  T.  an:  Holmes  v.  Bloe.  Hlcli.  142; 
Doaoe  v.  Covel,  M  He.  S27:  Alswortb  r.  Oonlta,81 
U1W.8S;  Ward  v.Ttae  Little  Bed.  8X0.888;  Base 
T.  DsDiel,  8  Brev.  488:  Breokenridae  v.  Ormatv,  1 
J.  J.  Uanb.28S,  U  Am.  Deo.  71;  Kane  v.  Boyoott,  2 
H.  Bl.  611;  Blake  v.  LlTlnsatOD  Countv  Supers.  61 
Barb.  \»,  Wlnctacsler  v.  Tbayer,  UB  Mas.  1».' 

The  maker  of  a  note  cannot  refuse  payment  to  an 
Indoneebecause  the  Indorsee  Is  an  lotant.  Tkylor 
T.  Croker,4  Bsp.  187:Htgbtlo«ale  v.  Withlnslon.  IB 
HsBB.S7S,8Am.J)eo.lDI:  Uardv  v.  Waters,  88  He. 
4B0;  Frailer  v.  llassey.  14  lod.  sas. 

Sureties  and  Indorsers  for,  and  all  Joint  promtoors 
with,  an  Infant  are  bound,  even  though  the  Infant 
esonped  Ualrilttr.  Motteuz  v.  St.  Aubin,  8  W.  Bl. 
1188:  Hartneas  V. Thompson.  BJohna,  180;  Taylorv. 
Dansby,  42  Ulob.  82;  Mason  t.  Denieon,  IB  Wend.  64. 

The  prlvllefre  of  an  Infant  of  avoldlnar  bis  acts  or 
eontiaots  pssirs  to  his  heiti  or  personal  repreaen- 
UHves.  Sonlnlok  v.  Mtohati,  6  Sandf.  174;  BoM- 
man  v.  Brownlna,  81  Ark.  884;  DInsmote  v.  Webbw, 
•S  Me.  108;  Austin  T.(%arlestown  Kemale  SemtnaiTt 
8  Heu  108, 41  Am.  Dec.  407;  Jefford  V. BlDftold,8  Ala, 
•44;  PBrMnar.Bl)l.8Mo.l8&. 

An  Infant  mar  be  a  partner  and  bind  the  firm  br 
bis  acts,  but  he  Inonrs  no  ItabUI^  while  an  tnCant, 
and  he  is  not  respoiwlble  tor  tbe  debts  of  the  firm, 
and  may.  when  be  oomes  of  offe,  or  iMfore,  dlaaf- 
Orm  the  partnership  airreement  and  also  the  debts 
oftbeflrm.  lJndle7.Partn.74;Mssonv.Wrlght,18 
lIet.aOBiinitev.Allardt.aS  Minn.  48B|  Osbum  v. 
7U 


Farr,  42Hlch.  184:  Tan  Winkle  v.  Eetcbam.  8  CU.  Bt; 
Avery  v.  Fisher,  28  Bun,  Gtiei  Busb  v.  UaaikNnn,88 
Ud.844:  Keegan  v. Cox. US MwB. XW. 

He  cannot,  howerer,  as  acalnst  his  oopartneta. 
Insist  that  in  taUns  tbe  partnership  aocouata  ha 
flhsll  be  oredlted  with  the  profits  and  notbedebtted 
with  tbe  losses.  Lindley.  Parto.n;  Klldisn  t. 
Lee.  U  PaKre,  107, «  Am.  Dec.  DOL 

And  wberetfaetnfant  has  drawn  outalargesliare 
of  his  coauributioQ  to  tbe  capital.  It  was  held  that  ha 
must  bear  his  proportion  of  tbe  loss  of  capital  on  tba 
tallure  of  tbe  firm.  Holer  v.  Brine.  180  Ma«.  SM. 

The  lafani  cannot  repudiate  tbe  partnership  and 
sue  for  blsaervices  or  for  moner  contributed.  Pace 
v.  Horse,  128  Mass.  90. 

Butlo  Spannan  v.  Kefantbe  Infant  waaallowed  to 
rescind  tbe  partnexsUp  avreement  and  recover  hts 
Investment,  less  what  be  ted  reeeind.  a8H.T.H6L 

And  as  agalDst  the  creditors  of  tbe  firm  be  bas  00 
blirher  rights  to  the  firm  propertr  than  tbe  adult 
partners;  his  only  right  is  immDOlQ'  from  pentooal 
liabib^.  Bates,  PBrtn.lltf;  rateav.  l^tta,  «1  R. 
T.  844:  Busb  v.  Untblonm.  B0  Xd.  814:  Furionff  T. 
Bartlett.  21  Pick.  401;  FelleUer  v.  Centura,  148 
Maes.  20e.lL.  RASSa. 

Where,  In  a  suit  against  a  firm,  an  Infant  partner 
pleads  iohnor.  and  Judgmeat  Is  eotend  agalnss 
ttteother  parOiers,  it  may  be  satisSed  oat  oC  tbe 
propertr  of  the  firm.  Wblttemora  v.  BlUott,  T  Hun. 
B18. 

Wben  an  Infant  has  eonverod  real  estate,  he  esD- 
notalBnnoravoidliisoanveraneeontbo  grooBd 
of  Infanoy  ontil  he  hss  arrived  at  tbe  age  of  nm- 
jorltr.  Schnelderv.  Stalhr,  20  How  888;  Hastings  V. 
DoUarhlde.  24  CU.  186;  Bmmons  v.  Hurtay.  16  N. 
H.88S;  Cumnlngsv.  Powell,  8  Tex.  80;  TilllngbesI 
V.  Holbroofc,  7  a  L  nO;  Walsh  r.Powwe.  a  N.  T. 
tk  Slaugbter  v.  Oannlnghain,  M  Ala.  880^60  A& 
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an  September  11,  1868.  Mrs.  Patten  died, 
without  faaviDg  done  ajaylhiog  further  towards 
■MUIdc  ber  accounts  as  adrntnistratrix  or 
gturdua  or  piying  her  Indebtedness  to  tbe 
appelleea.  It  was  found  that  she  hod  left 
a  will  bMilog  date  December  SA.  1879,  some 
•eren  years  after  her  husband's  death,  and 
nearly  six  years  before  the  preparation  sod  ex- 
ecution of  the  paper  in  September,  1885. 

By  the  terma  of  this  will,  Mrs.  Patten  de- 
vised and  bequeathed  the  whole  of  her  estate, 
•abject  to  f45,000  In  legades.  to  her  five 
daoghtera,  and  named  as  her  executrlces  such 
of  them  as  might  have  attained  the  age  of  ma- 
jority at  the  time  of  her  death  and  who  should 
SdSlnotbeotherwiseincapacltated  to^under- 
take  tbetniBt.  By  virtue  of  the  latterprovision 
all  of  the  daughters  were  appointed  and  quali- 
fied in  tbe  supreme  court  of  the  District  of  Col- 
ombia as  executrices,  but,  as  the  will  was 
cxecated  In  the  presence  of  two  witnesses 
only,  it  was  inTsltd  to  pass  real  estate  situate 
in  the  District  of  Columbia,aQd  as  the  greater 
part  of  Mrs.  Patten's  estate  at  the  time  of  her 
oesith  consisted  of  such  real  estate,  it  de- 
scended to  her  daughters,  as  though  she  had 
died  intestate. 

The  dsD^ters  having  all  aualifled  as  exec* 
Btrkses,  and  having  entered  upon  the  dis- 
tsbmrga  of  their  duties,  the  appellees,  claimiog 
to  be  creditors  of  the  estate  of  which  they 
were  also  executrices,  presented  to  the  su- 
preme court  of  the  District  of  Columbia  a  pe- 
tition wherein,  after  reciting  the  Indebtedness 
of  Hrs.  Patten  to  all  of  her  daughters,  Inclad- 
iag  HiSb  QloTor,     reason  of  her  guardian- 


ship, it  was  alleged  that  in  September,  1885, 
the  amount  of  her  indebtedness  was  adjusted, 
settled,  and  determined  by  mutual  agreement 
(except  as  to  Helen),  evidiBnced  by  ue  paper 
writing  of  that  month  hereinbefore  set  forth; 
that  Helen,  being  fully  advised  In  the  prem- 
ises, adopted  and  accepted  tbe  said  agreement 
and  settlement;  that  by  virtue  of  the  premises 
Mrs.  Patten  became  and  was  indebted  to  each 
of  tbe  petitioners  and  to  Hrs.  Glover,  as  of 
that  date,  In  the  sum  of  $101,600;  that  on 
February  17, 1887.  as  of  January  1, 1867,  Mrs. 
Patten  paid  on  account  of  her  Indebtedness  to 
Mrs.  Olover  $102,800.  by  transferring  to  her 
bonds  of  the  United  Slates;  that  afterwards 
Mrs.  Patten  paid  each  of  tbepetttloDerson  ac- 
count  the  sum  of  $11,360,  and  that  by  virtue 
of  the  premises  tbe  estate  of  Mrs.  Patten  stood 
indebted  accordingly;  but.  as  the  petitioners 
were  advised  that  they  might  not  retun  fco- 
tbeir  claims,  unless  pwsed  by  tbe  court,  they 
accordingly  In  their  petition  pra^d  the  court 
to  pass  upon  and  authorise  the  payment  of 
the  same. 

To  this  petition  Mrs.  Otover,  the  remaining 
executrix,  appeared  and  filed  an  answer,  ad- 
mitting the  ufaeritance  by  her  and  the  com* 
plalnants  of  the  estate  aforesaid  from  their 
father,  and  set  forth  in  substance  that  the 
said  testatrix  did  become  guardian  of  tbe  com- 
plainants and  said  defendant,  as  alleged,  and 
did  receive  their  said  estate  aforesaid  as  Ruch 

f;uardiao,  *but  that  said  testatrix  never  [399 
ormally  settled  her  accounts  as  such  guwdian, 
she  not  having  been  called  upon  so  to  do;  that 
the  document  above  set  forth  was  drawn  and 


Dm.  mt  Allen  v.  Poole.  H  Wss.  StBt  Tneter  t. 
lfOrelai»l.85U.8.10  Pet.  68  (Ih  UB):  ffims  v.  Bver- 
hudt,  lOSU.  8.  300  (26:87). 

Bat  iQ  ottier  trsDsaoUons.  espedaUr  where  per- 
weoBi  propertr  or  executory  ooDtractsare  Involved, 
tbe  Infant  may  avoid  at  any  time.  Towie  v.  Dres- 
sy. 73  Me.  ase;  Bice  v.  Boyer.  108  Ind^  472,  S8  Am. 
Rep.  58:  Chlldfl  tv.  Dobbins.  66  Iowa,  S06;  Brlggs  v. 
HeCkbe.  £7  lod.  827. 88  Am.  Deo.  SOB;  Ballev  v.  Barn- 
berffer,  ll&llOD.118:Sblpnianv.  Horton.  ITCono. 
4BU  Bfley  v.  HbIIoit.  83  Conn.  SOI;  Cbtt  v.  Clough, 
S  K.  H.  280.  W  Am.  Dec.  3i6:  Kitchen  t.  Lee,  U 
Paige.  Vn,  a  Am.  Deo.  lOl;  WUlls  v.  Twamblv.  18 
Mass. SMt  Price V.  Furmao.  nTtS88,nAm.  Deo. 
IM;  MtMnmeatal  Btdg.  Asso.  No.  2  v.  Herman,  83 
Md.  128;  Stafford  t.  Roof,  9  Cow.  026. 

An  Infant  may,  after  arrlrlng  at  full  age.  waive 
Us  privilege  of  avoidance,  and  by  acts,  words,  or 
wrltUMn,  ratlfr  or  affirm  his  voidable  oontracts,  so 
aatbewUlbebouodbrthem.  Snota  a  ratification 
mmr  be  staown  by  proof  of  an  express  promtse  to 
pay  the  debt  made  by  tbe  Infant  after  be  becomes 
at  age,  m  by  proof  of  such  acts  of  tiie  Infant  after 
be  beeomea  of  age^  SB  falrtr  and  Justly  toad  to  Oie 
Inference  that  be  Intended  to  ratify  tbe  oontraot 
•  andpttytbedebu  Tobey  v.  Wood,  128  Ubbs.  ^ 26 
Am.  Bep.  87;  Catlln  V.  Haddor,  19  Conn.  192;  Tlt>- 
bets  V.  GerrlBb,  26  H.  H.  41;  Fetrow  y.  Wteeman. 
Ind.  U0:  Bdmnnds  v.  Mister,  58  Miss.  765;  Haroer 
V.  Dipl^  81  Obio  St.  R,  n  Am.  Bep.  486;  Turner  V. 
eaitber,  88H.a  SBT.  86  Am.  Bep.  074;  Hedges  v. 
Hunt,  SB  Barb.  160;  Holt  T.  UndertalU,  B  N.  H.  4B^  83 
Am.Oeo.880, 

Tbacontnutai  of  an  Inftntwbteb  are  only  sns- 
peoded  dnrhig  hh  minority  may  be  revived  wad 
■■tUed  by  blm  on  arriving  at  age,  upon  tbe  same 
^teolplee  and  for  tbe  same  reasons  and  by  tbe 
■ama  meaDt  as  a  debt  barred  by  Uw  statute  of 
Umttatioiu  mar  be  revived  and  lestoiad  to  its  prls- , 
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tine  vlKor  and  efBoaoy.  Henry  v.  Boot,  88  K.  Y. 
626:  Aokernmii  t.  Banyon,  1  HUt.  100;  Bsj  v.  Gmin, 
IDenlo,  106. 

If  there  Is  any  evUenoe  of  ratifloation  It  is  for 
the  jury  to  determine  whether  thwe  is  an  affirma- 
tion ornot.  Irvlnev.Irvlne,7617.8.8WalL  017,828 
(19: 80O.  801). 

An  iodlcatlon  to  at>lde  by  tbe  award  of  arbitra- 
tors may  be  held  a  ratifloatloD.  Jonea  v.  Pboerlz 
Bank,  8  N.  T.  2S8;  Bamaby  v.  Baroaby,  1  Plcfc.  2S1; 
Benham  v.  Bishop,  9  Conn.  330,  S3  Am.  Dec.  85a 

Btlence  for  an  unreasonable  time  after  attaining 
majority,  in  connection  with  a  nse.  retention,  or 
dlsposftionioaoy  waj-tf  tbeoonsldezatlon  received 
by  the  infant,  ooastltotflsasnffioient  ratlOoatlon  to 
bind  theiafant.  LawsoD  v.  Lovejoy,  8  He,  103, 28 
Am.  Dec  626;  Boyden     Boyden,  9  Met.  U9:  Boody 

HoKenaeT,28He.  617;  Robinson  v.  Hosklns,  14 
Buab,  80B:  Deason  v.  Boyd,  1  Dana.  46;  Belton  <-. 
BrlRgs,  4  Desans.  Bq.  469;  Delano  v.  Blake.  11 
Wend.  80,  20  Am.  Dec  617:  Irvine  v.  Irvine,  76  U. 
8.  9  Wall.  a7  (19:800). 

But  men  silenoe  Is  not  nsnaltj  a  conflnnatlon. 
Wallace  v.  Latham,  68  Hiss.  8B1;  Prout  v.  Wiley.  28 
lOcdi.  Itk  Gillespie  v.  BaUey,  12  W.  Ta.  TO,  20  Am. 
Rep.  410;  Kett  v.  Healey.  81  Dl.  lOL  25  Am.  Bep.  131; 
Davis  V.  Dudley,  70  He.  296, 36  Am.  Rep.  318. 

Express  sou  of  repudiation  of  course  free  the 
Infant  from  llatrill^.  Soruiton  v.  Btewart,  68  Znd. 
68;  HoGlll  V.  Woodward.  8  Brev.  401;  HiU  v.  Ander- 
son, 6  Smedea  te  U.  £164  Aldrlob  v.  Orlmes.  10  N. 
H.  191;  WUllB  V.  Twambly,  18  Uuas.  301;  Tunleoa  v. 
CbamhllQ.  88  Dl.  VKi  Baker  V.  Eennett.  61  Ho.  82. 

Suing  tosetasldea  tiaosaotionisa  dtsalBrmance. 
QUIesple  v.  Bailey.  12  W.  Ta.70,  28  Am.  Rep.  Ufi; 
St.  Louis,  I.  H.  ft  S.  R.  Oo.  V.  Higglns,  44  Ark.  288; 
Bagley  v.  Fletcher,  14  Ark.  168;  HouBB  V.  Alexandw, 
U6  Ind.  109, 66  Am.  Be laOL 
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signed  In  order  to  enable  said  tontatrlx  for- 
mally to  close  ber  accouots  as  guardian  afore- 
said, bat  that  the  amouota  agreed  bj  the  terms 
of  said  paper  to  be  accepted  by  tbe  complaiD- 
aots  and  said  defendant  were  never  paid,  nor 
was  any  evidence  of  indebtedness  given  to 
them  or  any  of  them;  and  that.  notwTUutand- 
Ing  uid  paper,  the  accounts  of  aald  testatrix 
as  guardiau  as  aforesaid  remained  open  at  the 
lime  of  ber  death,  and  tbe  said  estate  of  the 
complainants  and  the  said  defendant  was 
dealt  viih  by  said  testatrix  after  tbe  execution 
of  uid  paper  In  the  same  manner  as  before 
the  same  was  m  drawn  and  signed;  that  there- 
fore, by  reason  of  tbe  circumstaDces,  a  trust 
existed  oo  tbe  part  of  the  said  testatrix  to- 
wards the  fiomplainaDts  and  tbe  said  defend 
ant  in  respeci  of  ibeir  said  estate,  and  that  the 
retaitoD  of  said  testatrix  to  the  complainants 
and  the  said  defendant  was  recognized  and 
treated  by  her  to  tbe  day  of  her  death  as  that 
of  trustee  and  cettuu  que  tnulent  and  not  of 
debtor  and  creditors. 

Defendant  further  set  forth  and  contended 
that,  by  ber  last  will  and  testament,  the  said 
testatrix  devised,  subject  to  certain  bequests 
of  comparatively  trlSlog  amount,  all  her  es- 
tate, real  and  personal,  as  well  tbe  estate  of 
the  said  defenifaot  and  tbe  oompMnuta  held 
Id  trust  for  them  as  ber  own  estate;  that  such 
devise  operated  the  extinguishment,  discharge, 
and  payment  of  any  claim  upon  tbe  part  of 
the  complainants  In  tbe  premises;  that  their 
claims  ceased  to  be  provable  as  debts  against 
the  estate  of  said  tesutrix;  that  such  aUeged 
extlnftuishmeDt,  discharge,  and  payment  are 
not  affected  by  the  fact  that  the  said  defend- 
ant and  tbe  complalnanta  took  title  to  the  real 
estate  of  said  testatrix  by  descent  insti-ad  of 
by  devise,  Id  consequence  of  tbe  Insufflclent 
executloQ  of  tbe  will;  and  that  tbe  several  in- 
debtednesses alleged  by  these  complainants 
were  never  recogDi7«d  or  acted  upon  by  said 
testatrix  and  no  part  paymenta  were  mfrde  by 
her  on  account  thereof. 

Upon  oonslderatioD  of  the  petition  and  an- 
swer, the  court  made  an  order  that  further  ac- 
tion upon  the  petition  be  suspended  "until 
said  other  matters  wbereof  this  court  has  not 
4001 jurisdiction  shall  be  first  tried  and  deter- 
mined f  D  tbe  appropriate  tribunal  In  such  man- 
ner as  couosd  may  advise." 

Thereupon,  on  Jaouarv  8,  1800,  complaln- 
anta filed  their  original  bill  In  this  cause,  to 
which  Augusta  P.  Olover  interposed  a  de- 
murrer and  answer,  and  also  filed  a  cross  bill 
In  which  her  husband  Joined.  This  was  fol- 
lowed by  a  variety  of  answers,  motions,  de- 
murrers, and  amendments  nnneoassary  to  be 
net  forth  in  detail,  as  the  material  neta  at* 
ready  suffidently  appear.  Bubeequently  a 
considerable  amount  of  oral  and  documentary 
evidence  was  taken  and  returned;  and  \he 
cause  havtne  b«i;n  transferred  to  the  court  of 
appeals  of  tSe  District  in  pursuance  of  the  act 
of  Congress  approved  February  9, 1808,  that 
court  on  November  8. 1808,  entered  a  decree 
that  the  cnmplainants  were  entitled  to  the  r» 
lief  prayed  for,  and  that  Uie  cause  be  remanded 
to  the  supreme  court  with  directions  to  enter 
a  decree  in  conformity  with  the  opinion  of  th'- 
court.   1  App.  D.  0.  408.   From  this  decree 

7M 


THM  (jKintU  SftXTMB.  OOI.  TBRM, 

Augusta  and  her  huaband  appealed  to  tbii 

court. 

Mr.  CharlM  J.  Bdnapart**  for  appel- 
lants: 

Helen  Patten  Is  Improperly  johied  u  com- 
plainant. 

There  Is  a  nonjoinder  of  necessary  parties 

defendant. 

The  bill  discloses  no  good  cause  of  action. 

Tbe  equity  set  up  by  the  bill  is  simply  the 
absence  of  a  legal  remedy  to  enforce  a  legal 
right. 

The  cause  of  action  set  np  by  tbe  blU  Is  bar- 
red by  limitations. 

Tbe  case  of  tbe  appellees  depends  upon  tbe 
testimony  of  Incompetent  witnesses,  and  apon 
evidence  otherwise  inadmissible. 

The  testimoDv  of  tbe  complainants  as  to 
their  mother's  dleged  statemenu  to  them,  and 
the  transactions  to  which  she  was  a  party, 
whether  in  or  out  of  tbe  alleMd  presence  of 
the  appellant  Augusta,  shoald  be  excluded 
from  tbe  consideration  of  theeourt,  dncethey 
also  were  Incompetent  to  testify  regarding 
these  matters. 

Whenever  tbe  purpose  of  tbe  applicant  is  to 
obtain  the  advice  of  a  lawyer,  whatever  may 
subsequently  transpire  between  the  lawyer 
oonsnlted  ud  theappltcant,  is  privileged  from 
disclosDie  unless  at  the  instance  or  with  the 
consent  of  the  latter. 

Bmeen  T.  Briggt,  SO  Ind.  188:  Baeon  t. 
Fritbit,  80  N.  T:8M.88Am.Bep.8a7, 15 
Hun,  28. 

Every  statensent  should  be  privileged  whldi 
Is  made  to  an  attorn^  or  counselor  for  tiie 
purpose,  on  tbe  part  of  the  client,  of  getting 
advice  as  to  the  law  on  tbe  facts  stated;  tbe 
motive  of  tbe  party  who  makes  tbe  statemeat, 
and  the  character  of  the  party  who  bears  it. 
make  It  privileged. 

AndretM  v.  Simmt,  88  Ark.  771:  .BmI  v. 
Smith,  2  Ind.  160;  Fo*t«r  v.  BaU,  IS  Pick.  80, 
83  Am.  Dec.  400)  Beam  v.  Dutmfty,  8  N.  H. 
04;  Croat  v.  Riffaingi,  GO  Ho.  BUS;  Wade  v. 
BidUj/,  91  He.  868;  JtewmforT.  United  StaUe, 
188  U.  8.  858  (84:  DM). 

All  communications  made  to  a  professional 
adviser  are  to  be  held  confidential;  no  injunc- 
tion of  secrecy  Is  needful  in  such  cases  to  give 
them  this  character. 

Weeks,  Aitys.  ^  149;  MeLOlan  t.  Lonufd- 
lau,  83  Me.  404,  84  Am.  Dec.  609. 

An  account  stated  does  not  extlngidah  or 
supersede  or  alter  the  prevtoua  debts  respecting 
which  it  was  stated. 

Fiibutt  V.  iVnny.  1  Oromn.  M.  A  B.  106; 
Smith  V.  Page,  IS  Mesa.  A  W.  888;  Any  ▼• 
AAwwf,  8ELAB1.081. 

Tbe  testimony  is  InadmisslUe  br  reason  of 
incompetency  on  the  part  of  the  witnesses  fur- 
nishlug  it,  except  tbe  evidence  of  Snyder  and 
Beall,  and  this  evidence  Is  wholly  insufficient 
to  remove  tbe  bar  of  the  statute,  or  to  establish 
for  any  purpose  a  distinct  acknowledgment  of 
a  specific  debt. 

BeU  T.  Morrieon,  38  U.  &  1  Pet  851  (7: 174). 

It  is  questionable  whether  parol  evidence  Is 
admissible  at  all  for  the  purpose  of  rebutting 
this  pn^umption. 

WUtiams,  Kxra.  7th  Eng.  ed.  1803. 

mr.8. 
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Mr.  Beiu7  E.  DaTla.  for  appellees: 

The  defense  of  llmitatlotiB  cannot  be  set  up 
•gainst  an  executor's  claim,  whether  the  ex- 
ecutor be  sole  or  one  oT  several. 

Stat«  T.  Bngart,  1  OUI.  1,  88  Am.  Dea  638; 
Broun  t.  aTMoH,  4  Md.  Oh.  808;  Ooenesr  t 
apeneer,  4  Ud.  Oh.  4fi8;  8mmm  t.  Magrader, 
lDMd.847. 

Where  one  who,  althoagh  an  attorney  at  law, 
acted  as  a  friend,  there  is  no  prlTllege. 

JSMtson  T.  Beeton,  9  Pa.  878;  Rombtrg  v. 
Hugha,  18  Nebw  579;  Aiz  Bmaer,  6  Oar.  A 
P  868;  Branden  v.  ffiw^no.  7  Rich  U  459; 
TTkoflipwfi  T.  KiXbwrM,  38  Yt  7S0;  (?0tt«is  t. 
Waleott,  14  111.  89;  Hoffman  t.  Ant'M,  1  Cat. 
157:  19  Am.  A  Eng.  £oc.  Law,  186.  note. 

Even  where  the  acknowledged  relation  of 
attorney  and  client  existed,  to  make  it  privi- 
leged, the  attorney  mast  have  derived  his 
knowledge  from  that  relation. 

OltiUieothe  Ferry  Read  d  Bridge  Oo.  v.(/an»> 
wm  48111.881:  Oraii(foTd  v.  McKitiaekt  1  Port. 
(Ala.)  488;  Morgan  v.  Bhait,  4  Uadd.  87;  Wil- 
ton  T.  BattaU.  4T.  R.  758;  ffatton  v.  Bobinicn, 

14  Pick.  416.  26  Am.  Dec.  416;  Fetter  v.  HaU, 

15  I^ck.  89,  28  Am.  Dec.  400;  Qotter  v.  Emory, 
18  He.  83. 

The  communicsUon,  to  be  prlvilwed,  mail 
have  been  made  to  the  attorney  in  nfa  dur* 
acter  of  legal  adviser,  mnd  in  regard  to  the 
business  about  which  the  legal  advice  was 
sought. 

Ssrl  V.  Orout.  46  Yl  118;  MeMannut  r. State, 
8  Bead,  318;  Oliver  v.  Cameron,  McArth.  & 
H.  887;  Fteek  w.  Seitt,  ^  Tex.  278;  Coon  v. 
Ason,  80yt.  6;  Brown  v.  Matthew,  790a.  1. 

The  oonmunication.  to  be  privileged,  must 
have  been  received  in  the  relation  oi  aitomey 
and  ditent,  and  in  the  course  of  professioDal 
business,  and  must  have  been  confldentlal. 

<fiAarvn  v.  Sharon,  79  Gal.  686. 678;  Rochetter 
Oity  Bank  t.  Suydam.  6  How.  Pr.  205;  ffoute 
T.  Monte,  61  Mich.  69:  Oadvy.  Walker.  63  Mich. 
107:  MebOe  AM.  B.  Oo.  v.  Teata,  67  Ala.  164; 
FaXtfm  V.  Maeeraeken,  IS  Md.  S26,  81  Am.  Dec. 
620:  ffager  v.  Shindler,  29  Cal.  68;  Bmderton 
V.  Tern,  68  Tex.  884;  Behbard  v.  Bavg^n, 
70  Y.  M;  1  Oreeol.  Sr.  p.  888.  §  889, 
note  {bV 

That  which  is  proposed  to  becommunfcated 
to  another  partv,  as  a  foundation  for  bargsln- 
log,  is  not  prlviteged. 

Burntide  v.  Terrf,  01  Ga.  186;  Chapman  v. 
TIwMm,  84  Ala.  388:  Siee  v.  Biee,  14  B.  Mon. 
417;  1  Oreenl.  Ev.  p.  828,  note  and  cases. 

Where  the  question  is  as  to  the  meaning  of 
an  act  Id  wbicn  the  attomoy  participated,  there 
is  no  privilege. 

OhapmttH  V.  AbNm,  84  Ala.  888. 

Where  the  sMumed  client  is  dead,  and  tbe 
testimony  would  tend  to  make  known  and  sub- 
serve hia  pnrpose,  it  is  admissible. 

Be  Layman's  WiU,  40  Minn.  Blaekimrn 
V.  Orawford,  70  U.  S.  8  Wall.  176  (18: 186); 
AiMSsU  T.  Jaekaon,  10  Jar.  117;  Oreenough  v. 
eatHceU^  1  Hyl.  A  K.  98;  Whart.  Bv.  %  091. 

And  the  privilege  belongs  to  the  client  alone 
and  bis  representatives  as  against  third  parties, 
and  not  inter  tete. 

GrmSey  v.  Moutley,  3  Jut.  N.  8.  106. 

A  legacy  is  not  a  satisfactloo  anieis  veiy 
plainly  shown  either  by  the  will  itaelf  or  so^ 
n  state  of  facts  as  leaves  no  doalrt.  * 
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Watert  v.  Howard,  8  Gill,  282;  Ue-jnoldM  r. 
Bobinton,  88  N.  Y.  108,  87  Am.  Rpp.  5^5. 

The  legacy  must  cgiisl  or  exceed  the  debt. 

(htinga  v.  Omnga,  1  Hair.  &  O.  485. 

And  the  debt  must  have  been  liquidated  ta 
whole. 

OiUiam  t.  Brown,  48  iass.041;  Van  Siper 
V.  Van  Biper,  3  N.  J.  Eq.  1. 

And  contracted  before  execntloD  of  the  will. 

Grouch  V.  Davit,  88  Qratt.  68,  98;  Eeialer  r. 
Sharp.  UTS.  J.  Eq.  167. 

A  devise  of  land  will  not  Htlsfy  a  pecuniary 
debL 

Purtridgt  v.  Ptnlridgt,  3  Harr.  ft  J.  68; 
Baton  T.  Benton,  8  Bill,  S76, 661. 

Not  will  a  gift  of  residue,  because,  the 
amount  being  uncertain,  it  may  be  leas  than  the 
debt 

Thynnt  v.  ettagaa,  8  H.  L.Oaa.  181.  IM,  and 
cited. 


Mr.  Justice  Brawn  delivered  the  opinion 
of  the  court: 

The  object  of  this  bill  is  to  determine  cer* 
tain  questions  in  aid  of  another  branch  of  the 
same  court,  sitting  us  an  orphans'  court,  and 
already  in  possession  of  a  petition  b;  the  com- 
plainants to  eatablish  an  indebtedness  against 
the  estate  of  tfadr  mother,  action  upon  which 
petition  was  auspended  by  that  branch  of  the 
court,  awaiting  the  determination  of  these 
questions. 

Thetheonrof  the  complainants  is  that  the 
amount  of  Mrs.  Patten's  indebledoess  to  her 
daughters  was  adjusted  and  settled  by  mutual 
agreement  of  the  partlea,  evidenced  1^  the  in- 
simment  of  September.  1886,  at  the  sum  at 
$101,600  each:  that  defendant,  Augusta  P. 
Qlover,  received  her  share  upon  her  marriage, 
by  a  transfer  of  |80,000  of  the  United  SiMtea 
bonds,  *warth  $102,800,  and  that  the  [401 
complainants  received  a  credit  In  October.1887, 
of  $11,850  each. 

The  theory  of  the  appellants  is  that  the  re- 
lation of  the  testatrix  to  her  children  was  that 
of  trustee,  and  not  of  debtor,  and  that  the 
will,  by  reason  of  Its  provisions,  operated  the 
extinguishment,  discbarge,  and  payment  of 
the  complainants*  claims,  and  that  sud  claioH 
ceaaed  to  be  provable  aa  debts  against  the  es- 
tate. 

Several  assignments  of  error  are  filed,  which 
will  be  disposed  of  in  their  order. 

1.  That  Helen  was  Improperly  Joined  in  the 
bill  as  complainant,  because  she  was  not  a 
rarty  to  the  Instrument  of  September.  1885. 
Being  a  minor  she  did  not  sign  ibe  instnimeni, 
and  wonld  not  have  been  bound  by  U  if  she 
had  done  so;  but  If  there  were  any  indebted- 
neaa  to  Uie  children,  it  arose  from  the  fact 
that  the  mother  was  guardian  of  all  of  them; 
(hat  the  law  made  do  discrimination  between 
them,  and  such  Indebtedness  was  due  as  much 
to  Helen  aa  to  the  others.  While  the  Instru- 
ment makea  no  mention  of  the  children  by 
name,  It  vaa  evidently  intended  m  much  for 
her  benefit  aa  that  of  the  other  Asters,  and 
upon  her  arriving  at  her  majority,  she  had 
her  election  either  to  disaffirm  it,  or  to  adopt 
it  aa  an  adjustment  of  the  amonnt  dne  to  her- 
self. She  chose  the  latter  alternative,  and  In 
herpetitlon  to  the  orphans^  court  of  May  10, 
188lf,  for  the  allowanca  of  her  dalm,  avera: 
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■■That  the  petittoaer.  Helen  Patteo,  being  fully 
advised  in  the  premlsea,  now  adopts  and  ac- 
<»p(8  ttald  Agreement  and  the  Bettlement  afore- 
said as  though  she  bad  duly  participated  in 
the  same  at  the  time  of  the  making  ibereof." 
An  infant  may  affirm  a  contract  or  settlement 
thus  made  for  her  benefit,  and  may  sue  upon 
It  as  f  f  she  were  originally  a  party  to  It.  Irre- 
apectWe,  however,  of  any  promise  which  the 
law  might  Imply  from  the  procurement  by 
Mrs.  Patten  of  the  execution  of  this  instru- 
ment by  her  daughters,  if  there  were  any  in- 
debtedoeBS  arising  from  her  relation  as  guard- 
la^  to  herchildren.  Itezisted  InfaTorof  Helen 
as  much  aa  the  otbets,  and  aa  erldence  of  the 
amount  at  such  Indebtedneas  thla  document 
is  as  potent  in  her  behalf  aa  in  that  of  her 
sisters, 

403]  *3.  Theseconda38ignmeDt,tfaat  there  is 
noD joinder  of  necessary  parties  defendant,  la  a 
based  upon  the  theory  that  there  are  three 
legntees  intefeated  In  the  eatate  to  the  amount 
of  $45,000:  that  there  la  no  avermfot  that 
tfaefie  legatees  have  been  paid,  or  can  be  ;nid 
In  full,  out  of  the  personal  estate.  If  the  claims 
of  tbe  complainants  and  those  of  other  credit- 
ora  are  satisQed.  There  is  nothing  In  this  ob- 
jection. Tbe  complainants  do  not  sue  as  ezec- 
utrices,  but  expressly  aver  that  they  bring 
tbe  suit  "in  their  own  right"  as  creditors  of 
their  moiher'a  estate,  and  Tor  tbe  ponxMc  of 
establishing  their  debt.  To  such  a  suit  other 
creditors  are  not  necessary  parlies.  The  case 
of  Dandridge  v.  WaOiington,  27  U.  8.  2  Pot. 
870  [7:  454),  is  directly  in  point.  This  was  a 
suit  Drought  by  tbe  plaintifT  afisiost  the  exec- 
utors of  the  will  of  Ura.  Martha  Washington 
to  obtain  payment  of  legacies  bequeathra  to 
to  blm  in  her  last  will.  In  reply  to  an  objec- 
tion that  the  residuary  legatees  under  the  will 
should  have  beea  made  parties,  Mr.  Chief  Jus- 
tice MarAbull  observed;  "Tbey  have  undoubt- 
edly an  interest  in  reducing  the  sum  to  be  al- 
lowed out  of  it  to  tbe  complainant,  but  they 
have  the  same  interest  In  reducing  every  de- 
mand on  the  eatate.  Whatever  remafna  slnka 
Into  the  residuum,  and  that  residuum  is  dimin- 
ished as  well  by  tbe  claims  of  creditors  and 
specific  legatees  as  by  this.  In  nil  such  cases 
the  executors  represent  the  residuary  legatees 
and  guard  the  interests.  It  isa  part  of  that  duty 
which  requires  them  to  protect  the  Interests  of 
the  estate.  In  such  suits  tbe  residuary  legatees 
are  never  made  parties.  To  require  it  would 
be  an  intolerable  burden  on  those  who  have 
claims  on  an  estate  in  the  hands  of  executors." 
If  this  be  the  law  with  respect  to  residuary 
legatees,  who  are  necessarily  and  directly  In- 
terested in  defeating  every  ol'her  claim  against 
the  estate,  with  much  greater  force  is  tbe  rule 
applicable  to,  spedflc  legatees,  who  are  in 
much  less  danger  of  betufraffected  by  tbe  al- 
lowance of  other  claims.  That  such  legatees 
need  not  be  joined  is  as  clearly  settled  as  that 
other  libellants  need  not  be  joined  as  respond- 
ents iu  a  su^t  in  admiralty  to  establish  &  claim 
against  a  vessel,  although  they  may  be  ad- 
miiied  to  defend.  Wimrw,  Blaehht,  1  Johns. 
403j  Ch.  4S7i  PHttAard  t.  •ffidU.  1  Paige, 
270;  %Ve»t  V.  BandaU,  4  Hason,  181;  Daoiell, 
Ch.  Pr.  chap.  6.  S  2. 

8.  That  there  U  no  equity  In  the  bill.  De- 
fendanu^  position  in  thii  connection  %  that 


the  case  made  la  an  Indebtedness  ereatti  bj 
the  instrument  of  September,  189S,  to  which 
Helen  was  not  a  party;  that  there  was  no 
agreement  by  Mra.  Patten  to  pay  the  sum 
named,  or  any  aum  whatever,  and  that  tbe 
paper  constituted  a  mere  offer  on  tbe  pert  of 
each  of  her  children  to  receive  a  specified  aum 
In  satisfaction  of  her  claim  uunst  her  aa 
guardian;  that  thla  paper,  therefore,  ia  no  con- 
tract, and  contains  no  promtae  on  the  part  of 
tbe  mother;  that  the  only  right  which  the  com- 
plainants have  to  come  into  equity  aroae  from 
the  fact  that,  being  execntrlcea,  they  cannot 
aoe  themselTea,and,therefore,canno(  recover 
action  at  law  the  debt  due  them  \)f  tiidr  teata- 
trlx;  tbatir  the  WH  failed  to  ahow  that  they  could 
have  sued  at  law  during  their  mother's  tlfetlme, 
or  could  now  sue  her  ezecutrices,  were  thqr 
someone  else  than  themselves,  they  have  no 
better  standing  in  equity  than  at  law. 

This,  however.  Is  a  somewhat  Inaccniate 
statement  of  the  oomplalsantaf  cue.  "Die 
averment  of  tbe  amended  Mil  la  that  In 
her  lifetime  the  said  testatrix  was  Indebted  to 
the  complainants  and  the  defendant  AugustaP. 
Qlover,  by  reason  of  the  fact  that  they  bad  in- 
herited from  their  father  an  eatate  which  was 
received  and  retained  by  the  teatatriz  as  their 
guardian,  and  that  In  "September,  1886,  tbe 
amount  of  Indebtedness  of  said  testatrix  In  the 
premises,  on  account  of  tbe  eatate  aforesaid, 
was  adjusted,  settled,  and  determined  by  mu- 
tual agreement  of  the  said  testatrix  on  the 
one  part,  and  on  the  other  the  complain- 
ants and  the  said  defendant,  except  tbe  com- 
plainant Helen  Patten,"  who  was  a  minor. 
The  amended  bill  further  avera  18}  that  'it 
then  was,  and  for  a  long  time  theretofore  had 
been,  the  duty  In  law  of  said  teetatrix.  guardian 
as  aforesaid,  to  deliver  to  them  and  each  ot 
them  their  said  estate  afl  aforesaid,  the  same 
consisting  in  contemplation  of  law  exclusively 
of  money;  that  thereby  tbe  said  testatrix,  aa 
guardian  aforesaid,  was  and  bad  theretofore 
become  lo  law  the  debtor  of  tbe  complataania 
^ndfbe  aald  defendant  and  each  of  tbem[404 
without  re^rd  to  said  paper  so  drawn  and 
signed  aa  aforesaid,  and  tbe  said  paper  was  only 
Inlaw  an  adjustment,accounting.aQd settlement 
between  the  said  testatrix,  guardian  as  afore- 
said, on  tbe  one  part,  and  the  complainants  and 
said  defendant,  oo  the  other,  having  for  Its  ob- 
ject and  purpose  tbe  ascertainment  of  the 
amount  of  indebtednen  of  tbe  aald  teatatrlx  to 
tbe  complainants  and  the  said  defendant  and 
each  of  them." 

As,  under  the  laws  of  Nevada,  tbe  children 
were  entitled  to  one  half  their  father's  estate, 
and  as  the  mother  received  tbe  entire  estate 
and  dealt  with  it  aa  if  she  w«e  tbe  sole  pro- 
prietor, although  abe  waa  In  fact  guardian  and 
trustee  for  her  children  aa  to  thdr  ahare,  it  re- 
quires no  argument  to  show  that  she  held  a 
moiety  In  trust  for  them;  waa  bound  to  ac- 
count to  them  whenever  am  account  was  de- 
manded, and  waa  bound  to  my  to  each  of 
them  one  fifth  of  ancb  moiety.  RegulaTly  thia 
accounting  ahonld  have  bees  made  to  the  court 
in  Nevada  which  granted  the  letters  of  sdmln- 
isttatioo,  but  aa  there  was  no  one  interested  la 
the  estate  except  herself  and  her  children,  die 
adopted  tbe  eaaier  course  of  aetUlng  with  them 
dltecUy,  and  ^ocured  tnm  then  their  assent  to 
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«  laatrameiit  of  September,  1886.  While 
!e)en  wms not apsrty  to tbis  lost ru meat, by  rea* 
m  of  Donage,  as  she  stood  in  the  same  poi>iiiiiD 
•  the  estate  as  her  sisters,  and  was  equally  a 
rcditor  of  her  mother,  there  is  do  reason  wbv 
te  mstmmeiit  not  be  lued  as  ao  acbDowi- 
ifnnent  of  her  mother's  iodebtedoess  to  her.  as 
ell  as  to  the  others.  The  fact  that  the  sisters 
ecame  executricee  of  their  mother'snill  did  oot 
in  eel  such  indebtedaess,  but  rendered  it  impos- 
.ble  to  bring  an  action  at  law,  Inasmuch  as  Uiey 
rould  be  ^aintUfs  in  their  own  right  and  de- 
endsuata  as  execntrioea.  Thtj  did,  however, 
«tition  the  OTphaniT  court  for  the  allowance 
>f  tbeir  claiois,  making  their  sister,  the  only 
terson  iotereated  adversely  to  them,  a  party  to 
he  {Hx>ceeding.  Tliatcourt.in8tead  of  passing 
in  the  matter  dlrectlT,  thought  it  a  proper  sub- 
ject for  the  advice  or  a  court  of  chancery,  and 
Urected  this  •biU  to  be  filed.  We  are  of 
DpinioD  that  upon  Ita  face  It  discloses  a  good 
esaae  of  action. 

<*4.  That  the  cause  of  action  is  barred  by 
tbe  atatute  of  limiiatioDS.  It  has  always  been 
held  by  the  supreme  court  of  Maryland  that  the 
act  of  1716,  which  is  still  In  force  in  tbisdistrict 
{Shepherd  t.  Thompaon,  122  U.  S.  281 ,  234  [80: 
llSQl,  1157]),  does  not  apply  to  a  claim  by  an 
cxemtor  against  hit  esiaie,  inasmuch  as  the 
executor  cannot  sue  himself  at  law.  State, 
SUveruon,  t.  Beigart.  1  Qill,  I;  Broien  v. 
SUioart,  4  Md.  Ch.  868;  Spencer  v.  Spencer,  4 
Md.  Cb.  46«;  Semmea  v.  Uagrvder,  10  Md.  242. 

Irrespective  of  this,  however,  it  appears 
that  in  October,  1887,  Mrs.  Patten  loaned 
$45,000  to  one  John  B.  Beall,  and  took  a  note 
payaUe  to  the  order  of  tbe  four  complainaDts, 
which  was  subsequently  paid  to  them.  The 
testimony  of  tbe  complainants  as  to  this  trans- 
actioD  Is  objected  10  upon  the  ground  that  by 
U.  S.  Rer.  btat.  &  858,  "in  actions  by  or  against 
executors,  admloistrators,  or  guardians.  In 
which  judgment  may  be  rendraed  for  or 
against  them,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transaction 
with  or  settlement  by  tbe  testator,  fnlestale.  or 
ward,  unless  called  to  testify  thereto  by  the 
opposite  party,  or  required  to  testify  thereto  by 
the  court."  ConcediDg  the  statute  to  be  ap- 
plicable to  this  case,  it  does  not  apply  to  the 
testimony  of  Beall  himself,  who  swore  to  mak- 
ing a  loan  of  this  amount  from  Mrs.  Patten, 
and  giving  a  note  payable  to  the  order  of  tbe 
four  complainants,  Mrs.  Patten  stating  "that 
tbe  money  was  advanced  to  them  out  of  tbe 
fond  belonging  to  them  out  of  tbeir  father's 
estate,  and  that  she  wished  tbem  to  have  the 
income  of  that  amount  of  money;"  that  "she 
wished  the  interest  notes  made  payable  at  in- 
tervals of  three  montha,  ao  that  they  might 
hsve  the  income,  and  she  used  tbe  words  'pin 
moDe;;'  and  further  declared  that  she  never 
had  made  them  any  allowance,  and  she  wished 
them  to  hive  for  themselves,  every  three 
iMolbs,  tbe  interest  of  this  money  to  spend  for 
themselves, '  She  also  said  "that  $45,000  was 
haag  distributed  in  this  manner  to  the  four 
gills Bsa  part  of  what  was  coming  to  tbem  from 
tbeir  father's  estate,  and  she  said  that  she  had 
made  advances  to  Mrs.  Olover."   The  nole 
wu  mibeequenlly  paid  to  tbe  four  daugbtem. 
Tbe  testimony  of  another  witness  is  to  the  effect 
tbit  Mrs.  Patten  told  bim  "that  It  was  some 
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mon^  she  *wanted  to  give  those  four  [406 
girls  ^r  pin  money  to  give  them  a  sense  of  inde- 
pendence, .  .  .  and,  further,  that  she  had 
already  provided  for  the  other  daughter — the 
married  daughter — quite  liberally,  and  she 
thought  that  she  ought  to  give  these  glrla  some- 
thing." 

This  testimony  is  not  onl;^  uncontradicted, 
but  accords  with  the  probabilities  of  the  case. 
It  is  scarcely  reasonable  to  suppose  that  Mm. 
Patten,  who  was  indebted  to  her  daughters  iu 
tbe  sum  of  over  $400,000,  abould  have  ad- 
vanced them  the  large  sum  of  $46,000  purely 
as  a  gift,  and  with  no  Inieatioa  of  being  cred- 
ited with  It  upon  her  debt,  particularly  in  view 
of  her  statement  to  tbe  witness  Beall,  that  she 
made  advances  to  Mrs.  Glover.  Wethink  this 
must  be  regarded  as  payment  upon  tbe  account 
of  her  indebtedness,  and  that  it  removed  the 
bar  of  the  statute  of  limltatloos. 

In  aid  of  this  construction  there  la  tbe  pre- 
Bumption  that  where  a  parent,  being  a  debtor 
to  his  child,  makes  an  advancement  to  such 
child.  It  Is  presumed  to  be  a  satisfaction  pro 
tanto  of  tbe  debt.  1  Pom.  Eq.  Jar.  g  540; 
Plunkett  T.  Lemit,  3  Hare,  816. 

6.  Tbat  the  communications  made  by  Mrs. 
Patten  to  the  witness  Htllyer  were  privileged, 
from  the  fact  that  she  coDsuHed  htm  as  her 
legal  adviser.  There  is  some  doubt  as  to 
whether  she  did  consult  bim  In  that  capacity, 
or  simply  as  a  friend  who  had  for  a  good 
many  years  been  the  attorney  of  her  busband. 
It  is  clear  that,  while  she  visited  bim  fre- 
quently concerning  the  settlement  of  her  ac- 
count as  administratrix  and  guardian,  abe  paid 
him  nothing  and  be  made  no  charge  against 
her.  But  whatever  view  be  taken  of  the  facts, 
we  are  of  opinion  tbat.  In  a  suit  between  the 
devisees  under  a  will,  statements  made  by  tbe 
deceased  to  counsel  rcsf>ecting  the  execution  of 
the  will,  or  other  similar  document,  are  not 
priTileged.  While  such  communications  might 
DC  privileged,  if  offered  by  third  persons  to 
establish  claims  against  an  estate,  they  an 
not  within  the  reason  of  the  rule  requiting 
their  exclusion,  when  the  contest  is  between 
the  heirs  or  next  of  kin.  That  reason  is  thtu 
stated  by  Lord  Broufrbam  In  Greenough  v.  Oat- 
kell,  1  Myl.  A  K.  98:  "But  It  is  out  of  reerard 
*to  the  interests  of  justice,  which  canuot[407 
be  upbolden,  and  to  the  administration  of  jus- 
tice, which  cannot  go  on  without  tbe  aid  of 
men  skilled  in  jurisprudence.  In  tbe  practice 
of  the  courts,  and  in  those  matters  sffecling 
rights  and  obligations  which  form  the  subject 
of  all  judicial  proceedings.  If  the  privilege 
did  not  existat  all,  every  one  would  be  thrown 
upon  hisown  legid  resonroes.  Deprived  of  all 
professional  assistance,  a  man  would  not  ven- 
ture to  consult  any  skilful  person,  or  would 
only  dare  to  tell  his  counselor  half  bis  case." 

In  Ruuelt  V.  Jaekton,  0  Hare,  387,  the  con- 
test was  l>etweea  the  heirs  atlawandadevisee. 
The  beirs  claimed  tbat  tbe  devise  was  upon  a 
trust,  unexpressed  because  Illegal.  It  was  held 
that  a  solicitor,  bv  whom  tbe  will  was  drawn, 
should  be  allowed  to  testify  what  was  said  by 
the  testator  contemporaneously  upon  the  siib- 
jecL  Vice  Chancellor  Turner,  In  delivering 
tbe  opinion  of  tbe  court,  observed:  "In  the 
cases  of  testamentary  disposition,  the  very 
foundation  on  which  the  rule  proceeds  seems 
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to  be  Truittng;  and  In  ilie  absence,  therefore,  of 
anj  illegal  purpose  eotertaioed  by  tbe  testator 
there  does  Dot  appear  to  be  any  groond  for  ap- 
plying It.  .  .  .  That  tbe  prfvilese  does 
not,  in  all  cases,  tertntnate  with  tbe  death  of 
tbe  party,  X  eniertain  do  doubt.  That  It  be- 
longs equally  to  parties  claiming  under  the 
client  as  against  parties  cVaiming  adversely  to 
him.  I  eniertain  as  little  doubt;  butlt  doeanot, 
I  tbiofc,  therefore  follow  that  It  belongs  to  the 
executor  as  against  tbe  next  of  kin  io  such  a 
case  as  tbe  present.  In  the  one  case  the  ques- 
tion ta  whetluT  ^e  property  beloogs  to  the 
elSent  or  his  estate,  ana  the  rule  may  well  apply 
for  the  protection  of  tbe  client's  iolereat.  In 
the  other  case  tbe  question  is  to  which  of  two 
parties  claiming  under  the  client  tbe  property 
In  equity  beloagu,  and  it  would  seem  to  be  a 
mere  arbitrary  rule  to  hold  that  It  belongs  to 
one  of  tbero  rather  than  to  the  other." 

An  epiionie  of  this  caae  is  glTen  In  the 
opinion  of  Mr.  Justice  Swayne  In  ^di^ttm 
Y.  Cravford,  70  V.  8.  8  Well.  175,  IM  [18: 
186,  I8SJ.  In  which  case,  on  a  qnestioo  of  mar- 
riage and  legitimacy,  an  attorney  who  drew 
the  will  for  the  alleged  husband,  in  wbicb  the 
fblldren  of  tbe  connection  set  op  as  wedlock 
4081were described *as  tbe  natural  children  of 
tbe  testator,  might  testify  as  to  what  was  said  by 
tbe  testator  about  the  character  of  the  children 
and  bis  relations  to  their  mother,  in  Interriews 
between  himself  and  the  testator  preceding  and 
connected  with  tbe  preparation  of  tbe  will. 

As  was  said  in  that  ca«e,  page  194  [194]: 
"The  client  may  waive  the  protection  of  the 
rule.  The  waiver  maybe  express  or  tmpUed. 
We  think  It  as  effectual  here  hy  implication  as 
the  most  explicit  language  could  have  made 
it.  It  could  have  been  do  clearer  If  the  client 
bad  expressly  rnjntned  it  upon  tbe  attorney  to 
give  his  tesiimony  whenever  the  truth  of  bis 
testamentary  declaration  should  be  cballeneed 
by  any  of  those  to  whom  it  related.  A  dif- 
ferent result  wdold  involve  a  perversion  of  the 
rule,  inconsistent  with  Ita  object  and  In  direct 
fronfllct  with  the  reason  upon  which  It  Is 
founded."  Bee  also  Hvnt  v.  BtaeJtburn,  128 
V.  8.  464.  470  [82:  488,  491]. 

Tbe  same  rule  has  been  applied  in  several 
cases  In  tbe  state  courta:  Be  lutyman'a  W<U, 
40  Minn.  871;  Srott  v.  Barrit,  118  III  447; 
Qraham  v.  (yVallon,  4  Uo.  888;  Ooddard  v. 
Qardntr,  28  Conn.  178;  Whart.  Bv.  %  691; 
Weeks.  Attyp.  §  165. 

6.  Tbe  objection  tbat  the  complainants  were 
iocompetent  to  testify  as  to  their  mother's 
statements,  and  ss  to  transactions  In  which  she 
took  part.  Is  entitled  to  some  weight,  and  Is  not 
free  from  donbt.  There  Is  much  leaaon.  bow- 
ever  for  laylDg  that,  as  the  object  of  this 
testimony  was  not  to  prove  complainants'  claim 
against  the  estate,  but  to  show  that  their  sister 
Augusta  had  had  a  similar  claim,  and  bad  been 

EBiia,  and  the  testimony  related  tocoDveraailons 
etween  Mrs.  Fatten  and  her  daughter  Aa- 
gnata,  tbe  statute  did  not  apply— In  other 
words,  that  It  was  not  a  transactioo  with  or  a 
statement  by  the  testator  within  the  meaning 
of  the  statute.  Monovgahela  Nat.  Bank  v.  Ja- 
eebut.  109  U.  B.  275  [27  :  985];  Whart.  £v. 
9  Af». 

We  do  not.  however,  consider  this  testimony 
Indispensable  to  the  maintenance  of  complaln- 
7<g 


ants' bill.  Discarding  It  for  tbe  preaent  from  oar 
consideration  of  the  case,  there  is  nodoubt  that 
Mrs.  Patten  became  the  guardian  and  tmstea 
for  *her  children  to  the  extent  of  one  half  [409 
of  ber  husband's  estate;  tbat  abe  rendered  no 
acconot  of  her  itewardsbip;  tbnt,  at  the  aug- 
gestloo  of  the  wlbieas  HlAyer.  tbe  procured 
tbe  document  of  September.  1886,  to  be  drawn 
up  and  signed  by  her  daughters;  that  by  this 
instrumenieachof  tbedaugbtera,  except  Helen, 
agreed  to  accept  the  sum  of  $101,600  In  full  and 
complete  settlement  of  their  accounts,  claims, 
and  demands  between  each  of  them  ud  tbefr 
mother,  arising  out  of  or  oonnected  with  tbe 
administration  of  their  father's  estate,  and  re- 
quested that,  upon  the  presentation  of  tbla 
agreement  and  a  receipt  for  tbat  amount,  tbe 
court  baviog  jurisdiction  would,  without  fur- 
ther inveailgtitloD,  pass  the  final  accounts  of 
their  mother  at  wlmlnlitnUrlx  and  guardian* 
and  discharge  ber  bondsmen.  There  la  no 
doubt,  too,  that  In  the  month  of  February, 
1887,  Mrs.  Fatten  called  at  the  bank  of  Ri^ 
A  Co.  and  inquired  of  a  member  of  the  firm 
what  amoant  of  bonds,  with  the  premium 
added,  would  make  up  a  sum  somewhat  over 
$100,000,  Btating  that  "her  purpoae  was  to 
transfer  these  bonds  to  one  of  her  daughters 
about  to  be  married;"  that  be  furnished  her  the 
necessary  figures,  "somewhere  In  the  neigh- 
borhood of  $79,000,  which  made  up  about  the 
amount  she  wished  to  use,"  and  that  he  gave 
ber  a  memorandum  of  them;  that  Mrs.  Fatten 
told  htm  afterwards  that  the  pat  theae  bonda 
under  ber  daughter's  plate,  and  that  she  went 
off  and  forgot  them.  Tbe  testimony  of  tbe 
complainants,  whl<A  for  thla  purpoae  la  com- 
petent and  uocontradlcted,  was  that  Mra. 
Glover  asked  tbe  witnees  Joee^lne  on  one 
occasion  when  the  had  returned  home,  where 
she  had  been;  that  the  replled.tbet  she  had  been 
to  tbe  Treasury,  where  ber  mother  went  to 
transfer  her  bondf  to  her  name  to  tbe  amonnt 
of  $80,000,  to  which  Mrs.  CHover  aald,  "tbat 
is  not  enough."  Josephine  replied:  **Itiatoo 
much;  if  I  bad  not  been  there  you  would  have 
gotten  but  $79,000;"  tbat  she  saw  tbe  bonds  In 
the  possession  of  ber  sister.  Mrs.  Glover,  who 
returned  them  to  her  motberwlth  a  request  tbat 
she  should  keep  them  for  ber,  and  that  they 
were  subsequently  sent  to  her  at  St.  Louis  by 
registered  mail;  that  Mn.  Glover  repeatedly 
tau]  to  her  ^era  that  "when  she  was  married 
the  would  ask  for  ber  money;  that  she  had  a 
*right  to  It,  and  she  would  wsk  for  lt,"aad[41 0 
that  she  repeatedly  admitted  afterwards  having 
received  ber  share  of  ber  father's  estate.  This 
admission  Is  sworn  to  by  each  one  of  the  com- 
plainants, and  la  entirely  uncontradicted. 

The  court  below  was  of  opinion  that,  upon 
this  state  of  facts,  tbe  complainants  were  enti- 
tled to  tbe  relief  prayed,  and  In  this  opinion 
we  concur.  We  can  come  to  no  other  conclu- 
sion than  tiiat.  upon  the  undisputed  facts  of  the 
case,  there  was  an  Indebtedness  by  Hra.  Fatten 
to  ber  datigbtera;  tbat  audi  Indebtedneat  waa 
liquidated  >y  the  agreement  of  September, 
1885,  and  tbat  tbe  defendant  Mra.  Glover  re- 
ceived an  amount  In  bonds  which,  at  their 
mnrket  value,  was  somewhat  greater  than 
$100,000.  As  this  pavment  waa  made  to  her 
upon  the  eve  of  her' marriage,  and  as  tbe 
amount  waa  evidently  computed  aa  near  aa 

1«6  C.8. 
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ooold  tw  to  the  imonotof  tbe  IndebtedDCfls,  as 
■Uted  Id  the  agreement  of  September,  1885, 
the  presumptloD  is  that  it  was  inlended  as  an 
advance  and  as  a  saifafaction  of  tbe  debt.  1 
Pom.  Eq.  Jar.  g  540;  Ftunkett  t.  L$wi9,  S 
Hare,  816. 

7.  Tbe  elafan  tbat  Um  general  beqaeat  to  ber 
daugbtera,  cootained  In  Mrs.  JE^itlen'a  will, 
was  an  extiogalsbment  of  ber  debt  to  tbem,  is 
equally  unfounded.  Tbe  appellants  rely,  in 
tbls  conoeotion,  upon  tbe  general  proposttion 
tbat,  where  a  debtor  beqaeatbs  to  bis  creditor 
a  legacy  equal  to  or  greater  tbao  tbe  amount 
of  taudebt,  itiballbepresamad.  In  tbe  absence 
of  a  eoD(rai7  intent  inferable  from  tb«  will, 
tbat  tbe  legacy  waa  intended  to  be  In  satiafae- 
tioaof  tbedebL  HadMra.  Patten, subsequent 
to  tbe  execution  of  tbe  agreement  of  September, 
188S,  made  special  bequests  to  ber  daughters, 
or  ettbfT  of  tbem.  of  amounts  equal  to  or 
neater  tban  tbe  amount  of  ber  iodehtedness  to 
tbem.  the  rule  might,  perhaps,  be  loToked  as 
an  answer  to  tbeir  claim ;  but  the  rule  is  in  fact 
solbing  more  than  a  presumption,  and  may  be 
lebnlted  by  slight  erideoce  that  such  waa  not 
the  Inlenllon  of  the  testator.  Spencer  t,  Spen- 
eer,  4  Md.  Cb.  400;  Oiltiam  v.  BroKit.  48  Miss. 
041:  Witliama  v.  Crary,  4  Wend.  443,  5  Cow. 
808:  Baton  t.  Benton,  S  Hill.  G7<1:  Bej/noldt  v. 
Jtobinton,  82  N.  T.  108  (87  Am.  Rep.  6551; 
^liy  ffeitttr  T.  Sharp.  44  N.  J.  Eq.  107;  STo- 
mer  v.  MeGaugky,  62  Pa.  180;  Grouch  v.  Davia. 
28  Oratt.  62.  These  cases  hold  that  the  mere 
fact  ibat  tbe  debt  was  unliquidated  is  enough 
to  rebut  the  presumption. 

It  requires  no  argument  to*  demonstrate  that 
tbe  rule  baa  no  applicatlmi  to  a  caae  where  the 
bequest  ia  a  general  one— all  of  tbe  property  of 
tbe  testator  "to  be  divided  between  them  share 
and  share  alike"— and  tbe  will  is  made  six  years 
before  tbe  indebtedness  is  liquidated.  That 
Mrs.  Patten  evidently  did  not  consider  her 
debt  to  her  daughter  Augusta  extinguished  by 
tbe  will  ia  evident  from  tbe  fact  that  she 

Eaid  the  amount  at  tbe  time  of  the  marriage  of 
er  dsngbter,  and  there  is  no  reason  to  sup- 
pose tbat  she  Intended  to  treat  her  differ- 
ently from  ber  other  daughters.  Evidently 
the  whole  theory  of  a  debt  being  exiingufahed 
by  a  bequest  presupposes  a  bequest  subsequent 
to  tbe  indebtedaess,  and  while  the  indebtedness 
may  bare  been  said  to  bare  arisen  in  tbls  esse 
upon  tbe  receipt  of  tbe  children's  moiety  of 
tbdr  father's  estate.  It  was  never  treated  by 
any  of  tbe  parties  In  tbe  light  of  an  indebted- 
nesa.  until  the  amount  had  been  liquidated  by 
*    tbe  arraDgement  of  September,  1885. 

Tbe  effect  of  rejecting  tbe  claim  of  tbe  com- 
plainants would  be  to  prefer  Mrs.  Olover  to 
iwr  aisten  to  tbe  extent  of  $108,800,  when 
there  is  absolutely  nothing  in  tbe  will  of  tbo 
mother,  in  the  arrangement  of  September.  1880, 
or  in  the  facts  or  eireumstances  of  the  case,  to 
Indicate  tbat  this  was  ever  cooteraplated  by 
\  Mrs.  Patten,  or  by  the  daughters  themselves. 

I  Tbe  Instincts  of  a  mother  would  naturully  lead 

I  ber  to  put  iier  daughters  upon  an  exact  equal- 

ity, and  tbe  caae  is  manifestly  ODefortbeappll- 
cation  of  tbe  legal  maxim  tbat  "equality  ia 
equity."  That  ft  ever  entered  ber  mind  tbat 
one  of  ber  daughters  should  be  preferred  to 
I  tbe  others  in  tbe  very  large  sum  of  $108,800  la 

extremely  improbable. 
16a  V.  S. 
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8.  Wbctber  tbe  fact  that  Mrs.  Olover  bad 
been  paid  ber  abare  of  the  Indebtedness  waa 
strictly  pertinent  to  tbe  Issue  or  not,  it  waa 
alleged  in  the  bill  and  in  tbe  amended  bill, 
was  first  demurred  to,  and  then  denied  in  tbe 
additional  answer.  Tbe  fact  had  some  tendency 
to  prove  tbat  tbe  "indebtedness,  wblcb[412 
was  Incurred  and  liquidated  in  favor  of  all  tbe 
sisters  under  tbe  same  circumstances  waa  a 
genuine  one,  was  recognized  both  by  tbe  tes- 
tatrix and  Mrs.  Olover  as  such,  and  tbat  the 
bill  was  not  an  attempt  on  tbe  part  of  the  com- 
plainants to  obtain  a  preference  over  their 
sister. 

It  would  have  been  more  satisfactory  If  tbe 
defendant  had  offered  herself  as  a  witness  and 
given  ber  version  of  tbe  transaction,  or  at  least 
had  put  forward  some  testimony  tending  to 
show  a  different  theory;  but  as  she  preferred 
to  rest  ber  case  upon  the  testimony  of  the  com- 

filainants,  and  as  tbe  facts  provedf  are  suscept- 
ble  of  but  one  construction,  we  can  only  assent 
to  tbe  conclusion  of  tbe  court  below. 

The  &ct  that  Mrs.  Patten  did  not  pay.  or 
agree  to  pay,  her  daughters  Interest  upon  tbe 
amount  of  ber  indebtedness  as  liquidated.  Is 
urged  as  a  reason  for  holding  tbat  she  con- 
tinued to  regard  herself  as  trustee  for  ber 
children  in  respect  to  tbeir  share  of  their  father^s 
estate,  and  never  conlemplatM  that  an  indebt- 
ed ness  to  them  bad  been  recognized.  Tbb,bow- 
ever,  seems  Inconsistent  witb  tbe  Instrument  of 
September,  1»88,  which  was  evidently  pre- 
pared for  a  purpose,  and  was  wholly  unnecea- 
sary,  if  her  relation  to  her  dDughtera  were 
solely  tbat  of  a  trustee  for  tbeir  benefit.  If  it 
were  for  the  purpose  of 'fixing  her  liability,  for 
which  the  sureties  upon  her  bond  were  to  be 
responsible,  It  would  scarcely  be  consistent  to 
hold  tbat,  so  far  as  concerned  her  relations 
with  her  daughters,  It  was  not  inlended  to 
create  a  liability.  It  either  created  a  linbility 
or  it  did  not.  If  it  did,  it  was  a  liability  to 
ber  children.  If  it  did  not,  the  instrument 
was  useless. 

It  is  true  that  no  Interest,  as  such,  was  paid 
or  promised,  but  as  an  offset  to  that  tbe  daugh- 
ters were  never  charged  with  their  expense  of 
maintenance,  allhoueb  most  of  them  were  of 
age.  What  the  result  would  have  been.  If  an 
account  bad  been  regularly  opened  and  Inter- 
est credited  to  each  daugnter  apd  a  charge 
made  against  each  for  her  maintenance,  we 
can  only  conjecture;  but  In  tbe  loose  way  In 
which  business  is  usually  done  between  mem- 
bers of  the  same  family  and  household,  it  is 
not  singular  that  no  such  account  was  kept. 
If  Mrs.  Glover  had  not  received  her  share,  It 
would  make  but  'little  practical  differ-  [413 
ence  whether  tbe  agreement  of  September.  1886. 
were  treated  as  an  operative  instrument,  or 
merely  one  for  tbe  purpose  of  satisfying  the 
sureties  on  tbe  administratrix's  bond.  As  the 
effect  of  tbe  latter  construction  would  be  to 
prefer  Mrs.  Olover  to  this  amount  over  her 
f  istcrs,  tbe  court  will  construe  it  as  tbe  parties 
tbemselvea  have  construed  it.  It  la  apparent 
from  vhat  baa  been  sidd  that  no  Interest  should 
be  allowed  prior  to  tbe  deatii  of  Mrs.  Patten. 

The  decree  tf  the  court  tthu  i»  th^ore 
termed. 
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SOfREHB  COCBT  OV  THB  UNITED  STATXS, 


Oct.  TuH, 


ATLANTIC  &  PACIFIC  RAILROAD  COM- 
PAHY.  IHf.  in  JBrr., 

V. 

ROBERT  HINGUS. 


(See  &  a  Beporter<B  ed.  OB-UX.) 

P^OT^eUure  (ff  land  grant — expreu  tt>ord» — exten 
$ton  <tf  eon$truction  of  railroc^— breach  of 
condition— extinguiahiTig  Indian  title — non- 
eompUtion  ef  road—condition  precedent. 

1.  Tbe  option  of  forfeltliiR  the  railroad  land  yrant 
of  July  27,  laes.  la  not  defeated  br  the  "furtber 
oondltlon"  Id  •  8,  that  oa  tay  breach  of  the  oon- 
dltloiM  the  ITnlted  States  may  do  aay  aod  all  acta 
aod  tblntra  whloh  may  be  needful  and  oeoeMarr 
to  secure  the  ipeedy  oompletion  of  the  road. 

2,  No  ezpreas  words  of  forfeiture  or  relnveattture 
of  ttlie  are  necesaarr  to  autborlw  a  forfeiture  of 
a  craol  of  public  landa  for  breach  of  condition. 

&  An  extenalon  of  the  time  for  i«n>tructIon  of  a 
railroad  for  which  lands  are  ^raotAd  outll  suoh 
Ume  as  morttra^eefl  may  see  lit  to  foreclose  It  oot 
made  br  a  alatute  authorixinv  a  nortfaga  of 
tberoBd  whtob  abftU  eztand  onlj  to  to  mooh  of  the 
land  aa  shall  be  ootermlDous  wltii  such  part  of 
the  road  aa  ahall  be  "constructed  at  the  time  of 
the  foreoloaure  of  said  mortirajre.'* 

4.  A  public  gnnt  of  land  may  be  forfeited  for 
breach  of  condition  by  Isglslatlre  Mt.  without 
any  Judicial  prooeedlog. 

fi  Failure  of  the  United  StateatoextitiRuWi  In. 
dian  title  to  lands  tbronvh  which  a  railroad  to  to 
run  does  not  prevent  the  forfeiture  of  a  railroad 
laud  ffraar,  under  a  provision  that  the  United 
States  wUI  cztlnRuiBh  such  Utle  "as  rapidly  aa 
may  be  consiatent  with  pubUo  ptiilcyand  ttaewak 
fare  of  the  Indlani,  and  oui^  by  their  yolnntary 
ceeslon." 

t.  Tbe  right  to  declare  a  railroad  land  grant  for- 
feited for  noocompletlon  of  the  road  Is  not  de- 
feated by  Bubaequmdy  makinflr  Iiidlao  reserva- 
tions In  the  region  through  which  tbe  road  to  to 
pass,  when  these  are  made  opposite  portions  ol 
tbe  road  already  built,  and  do  not  seriously  In- 
terfere with  tbe  proeeoutloa  of  tbe  work. 

Z.  A  survey  of  public  landa.  whiob  a  land  irrant 
provides  that  the  President  shall  caiwe  to  be 
made,  to  not  a  condition  precedencto  tbe  right  to 
declare  a  forfeiture  of  the  grant  for  nonoompll- 
anoe  with  Its  oontfitlons.— at  least  when  tbe  fail- 
ure (Ud  not  prevent  tbe  grantee  from  realizing 
the  full  value  of  tbe  laud  grant  by  mortgage. 

[No.  100.] 

Argued  December  IS,  J6, 1896.  Deeded  Pebru 
arg  JS,  1897. 

Pr  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico  lo  review  a  judgment 
of  that  court  afflrmiog  the  judgment  of  tbe 
District  Court  for  San  Miguel  County  in  that 
Territory  in  favor  of  the  defendant,  Robert 
Miogus,  in  an  action  of  ejectment  brought  by 
the  Atlantic  &  Pacific  Railrwul  Company 
against  him,  to  recover  a  parcel  of  lud.  Af- 
firmed. ^ 
See  same  caw  below  (H.  M.)  84  Fms.  S98. 

Slatemeot  by  Mr.  Justice  Browm 
This  wag  au  acilop  of  ejectment  brongbtby 


San~A»  to  land  grantt  to  raamaOM,  KB  nott  to 
RRiiaasP.]t.Osu  T.AteUaoD,l^  *8.F.a,  Go^ti: 
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tbe  railroad  company  to  tbe  district  court  tot 
San  Miguel  County,  New  Mexico,  to  recover 
of  tbe  defendant,  Mingus,  a  parcel  of  laod,  to 
which  tbe  plaintiff  clumed  Utle  under  its  laod 
grant,  made  by  act  of  Conirreas  nf  July  27. 1866 
(14  Stat,  at  L.  293.  chap.  278).  Upon  the  trial  It 
gave  evidence  tending  to  show  that  the  land  in 
controversy  was  part  of  an  odd-numbered  aeo* 
tion  of  public  lands  within  the  primary  limits 
of  the  grant,  and  was  vacant,  and  in  tU  n- 
spects  subject  to  tbe  grant,  both  at  the 
date  thereof  and  at  tbe  date  of  the  definite  lo- 
cation of  the  road  (March  13, 1873),  and  there- 
fore passed  to  and  became  Tested  In  the  com- 
pany at  that  date. 

Defendant  pleaded  not  guilty,  and  relied 
upoD  a  patent  for  tbe  same  land  issued  Decem- 
ber 10,  1891,  to  one  Albert  W.  Bray,  founded 
upon  a  pre-emption  filing  made  January-  9, 
18^.  Whilst  conceding  tbe  original  vesting  of 
title  In  tbe  railroad  company  on  March  13, 
1872,  aod  its  undisturbed  continuance  onm 
July  6, 1(186,  defendant  claimed  that  under  an 
act  of  CoDgress,a^roved  upon  that  day  (24  Stat, 
at  L.  128,chap.  6B7),declaring  a  forfeiture  of  the 
land  grant,  tbe  tlUe  of  the  companv  waa  an- 
nulled aod  became  revested  Id  the  Dnlted 
States,  and,  from  that  time,  the  land  was  pro- 
perly subject  to  pre  empilon. 

Plaintiff  denied  tbe  validity  of  the  alleged 
act  of  forfeiture;  contended  that  it  was  inef- 
fectual to  annul  Its  title,  and  hence  that  tbe 
patent  of  tbe  defendant  waa  issued  without  au- 
thority and  was  void  upon  its  foee. 

The  facts  of  the  coae  were  oobMantlaliT  « 
follows: 

Tbe  company  was  originally  incorporated  by 
act  of  Congress  of  July  27. 1866  (14  Stat,  at  L. 
292,  chap.  278)  and  by  g  1  of  the  act  was  author- 
ized to  construct  a  continuous  railroad  and  tele- 
graph line  from  "tbe  town  of  Springfield,  In  the 
stete  of  Missouri.  *tbence  to  tbe  westem[415 
boundary  line  of  s^d  state,  and  theoce  by  tbe 
most  eligible  railroad  route  as  shall  be  deter 
mined  by  said  company  to  a  point  on  tbe  Cana- 
dian river,  thence  to  tbe  town  of  Albuquerque 
on  the  river  Del  Norte,  and  thence  by  way 
of  the  Agua  THo  or  other  soiiable  pass  to  the 
headwaters  of  tbe  Colorado  Cblquito,  and 
thence  along  tbe  85tb  parallel  of  latitude,  aa 
near  as  may  be  found  most  tuiuble  for  a  rail- 
way route,  to  tbe  Colorado  river,  at  such  point 
as  may  be  selected  by  said  company  for  croae- 
ing;  thence  by  tbe  mo«t  practicable  and 
eligible  route  to  tbe  Pacific.  Tbe  said  com- 
pany shall  have  the  right  to  construct  a  branch 
from  tbe  point  at  wbicb  tbe  road  strikes  the 
Canadian  river  easiwardly,  along  the  most 
suitable  route  aa  selected,  to  a  jMlot  In  the 
western  boundary  line  of  Arkanms  at  or  near 
the  town  of  Van  Bureo." 

By  §3  authority  waa  given  to  tbe  company 
to  take  materials  from  the  public  lands  adja- 
cent to  tbe  line  of  the  road  forlls  construction, 
and  tbe  United  States  agreed  to  "ezUDgnlsh, 
as  rapidly  as  mav  be  con<>istent  with  public 
policy  and  the  welfare  of  tbe  Indians,  and  only 
by  tbeir  voluntary  cession,  tbe  Indian  title  lo 
oil  lands  falling  under  the  operaiioo  of  this  act 
and  acquired  in  thedonation  to  the  road  named 
in  the  acC" 

By  ^  8  tbere  woe  granted  to  tbe  company, 
for  tbe  purpose  of  aiding  In  tbe  conMruetioi 
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of  the  railroed  and  telegraph,  etc.,  "every 
l^temale  tecUoo  of  public  land,  not  miaeral. 
d^gaated  by  odd  oumbers,  to  the  amouat  of 
SO  alternate  aections  per  mile  on  each  side  of 
■aid  railroad  line,  as  said  compaor  mar  adopt, 
through  the  territories  of  the  Uoitea  States, 
and  10  alternate  sections  of  land  per  mile  on 
each  side  of  said  railroad  whenerer  it  passes 
through  anv  state. 

By  §  6  the  Prestdent  of  tbe  United  States 
was  to  cause  the  landa  to  be  aurreyed  for  40 
miles  in  width  on  both  sides  of  the  entire  line 
of  said  road,  "after  the  general  route  shall  be 
^zed.  and  as  fast  as  may  be  reqidred  by  the 
coastmction  of  said  railroad." 

Tbe  8th,  9tb.  and  17th  sections  were  as  fol- 
lows: 

'  'Sec.  8.  And  be  iijvrtlter  enacted.  That  each 
416]  and  every  "grant,  right,  and  privilege 
herein  are  so  made  and  given  to  and  accepted 
by  said  Atlaotte  &  I^cific  Railroad  Company, 
upon  and  subject  to  the  followiag  conditions, 
nsmely;  That  the  said  companv  shall  com- 
mence the  work  on  said  road  witBio  two  years 
from  the  approval  of  this  act  by  the  Presideot. 
and  shall  complete  not  less  than  00  mites  per 
year  after  Che  secood  year,  and  shall  construe^ 
equip,  furoish,  and  complete  (be  main  line  of 
the  whole  road  by  tbe  4tb  day  of  July,  anno 
Domini  eigbteeo  buodred  seventy -eight. 

"Sec.  9.  And  b«  it  further  enaeua.  That  tbe 
United  States  make  the  several  cooditloaal 
grants  herein,  and  that  tbe  said  Atlantic  & 
Fadflc  Railroad  Company  accept  tbe  same, 
npon  tbe  further  condition  that  If  tbe  said  com- 
pany matte  any  breach  of  the  conditions  hereof, 
and  allow  the  same  to  continue  for  upwards  of 
<meyear,  then.  In  such  case,  at  any  time  here- 
after, tbe  United  Stales  may  do  any  and  all  acts 
and  things  which  msy  be  needful  and  neces 
sary  to  tumre  a  apeedy  completion  of  the  said 
road." 

"See.  17.  And  he  it  further  enaeUd,T\i9Xihe 
said  company  is  authorized  to  accept  to  its  own 
use  any  grant,  donation,  loan,  power,  fraocblse, 
aid.  or  assistance  which  may  be  granted  to  or 
conferred  on  said  company  by  the  Congress  of 
the  United  States,  by  the  legislature  of  any 
State,  or  by  anr  corporation,  person,  or  per- 
sons, or  by  any  Indian  tribe  or  nation  through 
whose  reservation  the  road  herein  provided  for 
may  pass;  and  said  corporation  is  autboriz»j 
to  hold  and  enjoy  any  such  grant,  dooalloc, 
loan,  power,  franchise,  aid,  or  assistance,  to  its 
own  use,  for  tbe  purpose  aforesaid :  Protiided, 
That  any  such  grant  or  donation,  power,  aid, 
or  asslslanoe  from  any  Indian  tribe  or  nation 
shall  be  subject  to  the  approval  of  the  Fresl- 
deat  of  the  United  States.'^ 

By  tbeSOth  section  the  right  was  reserved  to 
Congress,  "at  any  time,  havjogdue  reeard  for 
the  rights  of  said  Atlantic  &  Pacific  Railrosd 
Company,"  to  "add  to,  alter,  amend,  or  repeal 
this  act.^ 

The  company  proceeded  witii  Its  oiganlsa- 
tion,  but  up  to  April  30,  1871,  had  only  been 
able  to  construct  76  miles  of  Its  road,  including 
84  miles  in  the  Indian  territory, cztending  west- 
417]  ward  *from  its  eastern  termious  at 
Spriogfleld,  Missouri.  Along  that  coostructlon 
In  tbe  state  of  Missouri,  there  was  but  little  un- 
appropriated public  land  available  under  the 
grant  to  aid  In  building  tbe  road.   From  the 
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west  Hoe  of  Missouri  to  tbe  west  line  of  the  In 
dian  territory,  about  860  miles,  the  lands  were 
unsurveyed,  and  were  wholly  embraced  in  Indi- 
an titles  which  the  Uitited  States  bad  noteztto- 
guished.  and  none  of  those  knds  were  avail- 
able to  aid  Id  coDstructioD,  From  thence, 
through  New  Mexico  sad  Arizona  to  the  Colo- 
rado river,  tbe  route  of  the  road  ran  through 
numerous  reservations  occupied  by  hostile  and 
warlike  Indians,  tbe  boundaries  of  which  res- 
ervations were  rabsequently  enlarged  1^  tbe 
United  States,  and  new  reservations  created. 
Host  of  the  lands  which  were  not  included  in 
sooh  uneitlngulsfaed  Indian  occupancy  were 
then  unsurveyed,  and  were  largely  taken  up  by 
unadjusted  Mexican  land  claims.  It  also  ap- 
pears that  the  surveying  and  engineering  par- 
ties of  the  company  were  stopped  by  orders 
from  the  Secretarv  of  the  Interior  from  con- 
tinuing westward  throu^  thelndian  territory, 
and  the  company  was  unable  to  proceed  until 
March,  1871,  and  then  only  upon  executing  a 
bond  in  the  sum  of  half  a  million  of  dollars, 
conditioned  for  tbe  protection  of  the  Indian 
tribes,  through  whose  territory  the  line  of 
route  was  required  to  pass  by  toe  act  of  Con- 
gress. 

For  these  reMons  the  company  wss  com* 
pelted  to  stop  work  snd  appeal  to  Congress 
for  express  authority  to  mortgage  its  land  giant 
in  advance  of  tbe  construction  of  tbe  road,  so 
as  to  secure  capital  for  tbe  prosecution  of  tbe 
work.  Thereupon,  on  April  20,  1871,  Con- 
gress passed  an  act  authorizing  tbe  company 
to  mortgage  its  property,  with  a  proviso  that, 
"if  the  company  aball  hereafter  suffer  any 
breach  of  the  condittoas  of  tbe  act  above  re- 
ferred to  [July  27, 1866],  under  which  It  Is  or- 
ganized, ttie  rights  of  those  claiming  under 
any  mortgage  made  by  the  company  to  the 
lands  granted  to  It  by  said  act  shaU  eitend 
only  to  so  much  thereof  as  shall  be  cotermi- 
nous with  or  appertain  to  that  part  of  said  road 
which  shall  have  been  constructed  at  the  time 
of  the  foreclosure  of  said  mortgage."  17  Stat, 
at  L.  10.  chap.  88. 

*Undcr  the  authority  of  this  act  the  [418 
company  executed  mortgages  to  tbe  aggregate 
amount  of  $31,500,000.  of  which  $8,690,629 
was  secured  mortgages  npon  the  central  di- 
vision of  the  road  extending  from  the  west  line 
Qf  Missouri  to  Albuquerque,  and  embracing 
tbe  lands  here  In  controversy. 

By  July  4,  1878,  tbe  date  fixed  by  the  act  of 
1866  for  tbe  completion  of  the  road,  the  com- 
pany had  constructed  only  125  miles  out  of 
the  3,267  miles  contemplated  for  the  entire 
line;  but,  la  order  to  have  an  outlet  to  the 
markets  of  St  Louis,  and  the  transportation 
facilities  of  the  Mississippi  river,  It  had,  in 
October,  1870,  purchased  the  Southern  Pacific 
railroad,  then  built  from  Pacific  City,  S7  miles 
west  of  St.  Louis,  to  Springfield.  Owing,  as 
Is  claimed,  to  tbe  financial  panic  of  1878,  and 
the  failure  of  the  United  States  to  extinguish 
tbe  Indian  titles  through  tbe  Indlsn  territorv, 
or  of  the  company  to  acquire  them,  no  sub- 
stantial progress  was  made  with  tbe  road  from 
1871  until  aoout  the  beginning  of  1880,  when 
the  company  made  such  arrangements  as  to 
enable  it  to  resume  the  work  of  construction. 
In  order  to  do  this,  however.  It  bad  to  give  up 
operatlfflu  In  the  Indian  Veaitotj,  and  by  mak- 
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log  connection  with  tbe  Atclition.  Topeks,  &  i 
Santft  Ft,  whow  constnictinn  had  then  reached 
•iie  line  of  the  AtlaDtic  &  Padflc  at  Albu- 
qurrque  in  New  Mexico,  It  became  praclltjkble 
to  build  westward  to  tbe  Pacific  ocean,  and 
tbusavoid  manyof  UMobetadeeaodbiDdraDceB 
which  had  been  encountered  In  the  Indian  ter- 
ritory:   There  wen  then  eonetmcted  and 

Snipped,  at  a  coat  of  $16,000,000.  about  60 
lea  more  In  tbe  Indian  territory,  and  600 
mttes  weetwsrd  from  Albuquerque  to  "Tbe 
Needles"  on  the  Colorado  river,  all  of  which 
were  examtoed  and  accepted  by  order  of  the 
President.  It  alao  acquired,  by  contract  of 
purchase  at  an  expense  of  ft7,80O,OOO,  348 
miles  of  road  from  ''The  Needles"  to  Mojave, 
California,  which  bad  been  constructed  by  the 
Southern  Paclflc  Railroad  Company,  and  by  a 
trackage  contract  with  the  Southern  PaciBc 
tbe  Atlantic  ft  Faciflc  obtained  the  right  to  run 
Its  own  cars  to  San  Fraactsco,  and  to  conduct 
10  that  point  an  Independent  and  oompetitlve 
419]  freight  and  passenger  builnesa.  *0n 
July  6,  1898,  the  company  had  about  1,328 
miles  of  constructed  road,  equipped  and  In 
operation,  of  which,  however,  ft  had  itself  con- 
structed only  747  mites.  That  portion  of  the 
line  from  Sepulpa,  in  the  Indian  territory,  to 
Albuquerque,  and  from  Hojare  to  tbe  Pacfdc, 
were  in  1886  and  lUU  remain  uncoosiructed. 

Upon  this  state  of  facu,  on  July  6,  1886. 
Congrees  passed  an  act  f34  Stat  atL.  123, chap. 
687}  declaring  all  the  lands,  excepting  tbe  right 
of  way,  "adjacent  to  and  cotermloous  with  tbe 
uncompleted  portions  of  tbe  main  line  of  said 
road  embraced  within  both  the  granted  and 
iadt-moity  limits,  as  contemplated^'  by  tbe  act 
of  organlzHtion,  to  be  "forfeited  and  restored 
to  the  public  domain."  The  Talidltrof  this 
set  raised  the  only  question  at  Issue  oetween 
the  parties. 

Upon  the  trial,  the  court  directed  a  verdict 
for  tbe  defendant;  plaintiff  sued  out  a  writ  of 
error  from  tbe  supreme  court  of  tbe  territory, 
which  affirmed  by  s  divided  court  tbe  jodg- 
meni  of  tbe  court  below  (84  Pan.  889).  wnere- 
upun  plaintiff  sued  out  a  writ  of  error  from 
this  court 

Meatn.  E.  J.  Phelpa.  A.  B.  Browne,  and 

A.  T.  Britton,  for  plaintiff  In  error: 

When  tbe  grant  was,  on  March  18,  1873, 
Idenllfled  by  tbe  filing  aod  sccepiance  of  tbe 
mspof  deflniie  locatlou,  the  legal  title  to  tbe  land 
in  controversy  vested  in  tbe  raOroad  company 
as  of  the  date  of  the  grant  and  unless  there- 
after devested  by  voluntary  relinquishment,  or 
by  due  process  of  law,  the  railroad  company 
aod  lis  assigns  have  tlie  continuing  right  of 
possession  against  all  subsequent  cuumants  or 
patentees. 

United  aiaU$  T.  Stmihem  P.  JR.  Ch.  146  U. 
8.  594.  696  (86:  1097, 1098):  Demtt  Salt  Co.  v. 
Tarm.  143  U.  8.  241  (86:  099);  WrigM  v. 
Routerrff,  121  V.  S.  488  {80:  1089). 

As  the  land  in  controversy  wss  part  of  an 
odd-numbered  section,  not  mineral,  situate 
within  the  primary  limits  of  (be  grant  and 
along  tbe  line  of  definite  location  filed  and  ap- 
prowl  March  12,  1872.  and  not  inclucl«l 
within  any  of  ibe  exceptions  from  the 
eraot,  but  in  all  respects  subject  Ifaereio,  ihn 
lezal  title  of  the  railroad  oompaoy  attached 
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I  and  tbe  right  of  possession  continued  perfeet 

as  against  a  subsequent  patentee  under  the 
United  Slatrs,  unless  such  legal  title  bos  been 
devested  by  voluDtary  relinquishment  or  by 
due  process  of  law. 

There  to  no  pretense  )Df  volantary  rellnqulsb- 
ment,  bnt  the  court  bdow  bas  dedded  that  the 
legal  title  vested  in  tbe  railroad  company,  anb- 
ject  to  a  reserved  right  In  the  United  States  to 
enforce  a  legislative  forfeiture  of  tbe  grant, 
upon  failure  to  construct  wiibln  a  prescribed 
time;  that  there  was  a  breach  of  such  condi- 
tioD  subsequent;  and  that  the  act  of  July  6. 
1886,  lawfully  declared  forfeiture,  and,  mere 
force  of  tbe  statute,  reinvested  the  title 
In  the  United  States. 

What  were  tbe  condtttou  snbaeqiimt  of  llw 
grant  of  July  27,  1866t 

The  court  below  bas  assumed  that  the  same 
right  of  abeolute  forfeiture  which,  in  other 
land  grants  by  Congress  was  expressly  reserved 
to  the  United  Stales,  was  eoually  reserved  la 
this  grant  1^  neoessanr  implicatloo. 

But  suppose  that  there  bid  been  no  condi- 
tions subsequent— no  reservation  of  rights  to 
tbe  eovemment — but  simply  a  grant  witboat 
condliionsf  In  such  case  there  could  be  no 
invoking  of  the  analogy  of  other  grants  bssed 
upon  conditions  subsequent  and  with  reserva- 
tion of  right  to  tbe  grantor.  Such  case  would 
clearly  be  controlled  by  tbe  principle  of  Cedar 
Bapidt  <t  M.  B.  R.  Co.  v.  Oourtrigkt,  88  U.  B. 
31  Wall.  810  (S2:  688).  where  this  court  held 
that  tbe  title  to  120  sections  authorized  to  be 
sold  before  construction  was  absolute,  because, 
"no  conditions,  therefore,  of  any  kind  were 
imposed  upon  tbe  state  In  the  disposition  of 
this  qusnttty.  Congress  relying  upon  tbe  good 
faitb  of  tbe  state  to  see  thai  Its  proceeds  were 
applied  for  the  purpoaes  contemplated  by  the 
act." 

In  such  case,  at  tbe  utmost,  the  United  States 
would  only  be  entltied  to  the  same  equitable 
remedy  that  might  obtain  In  case  of  a  private 
grantor  where  consideration  had  wholly  failed. 
It  would  have  to  be  punued  In  a  court  of 
chancery,  and  could  not  be  effected  hj  a  mere 
legislative  declaration. 

We  therefore  maintain  that  tbe  conditions 
subsequent  of  the  act  of  1866  are  not  to  be  read 
In  tbe  light  or  analosy  of  other  and  wholly 
variant  sututes.  Tbey  are  to  be  tesied  by  tbetr 
own  expressions,  vritb  resort.  In  case  m  an- 
biguity,  to  the  purpose  of  Congress  as  ibown 
by  contemporaneous  history. 

Where  tbe  conditions  are  clearly  expressed, 
resort  should  neither  be  bad  to  other  grants 
nor  to  tbe  common  law  to  ascertain  tbe  rights 
and  remedies  of  the  granting  patty.  In  mak- 
ing this  grant,  it  was  competcut  for  Congress 
to  attach  any  coodltlms  to  It  and  to  prescribe 
the  penalty  for  their  nonperformance. 

It  did,  in  fact  prescribe.  In  %  19.  that  unless 
a  fixed  stock  subscription  aod  payment  should 
be  made  in  a  stated  time  the  whole  act  "shall 
be  null  and  void."  That  provisloo  distin- 
guishes with  greater  emphastotbeeotlrely  vari- 
ant language  of  tbe  other  conditions  subse- 
quent of  the  grant  of  lands. 

The  several  other  grants,  siready  made  aab- 
ect  to  the  conditions  of  coostructloo  contained 
n  g  0,  were  msde  sod  to  be  accepted  subject 
to  the  further  condition  that  if  "the  a^  oom- 
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MU17  make  vaj  breach  of  the  conditloos 
n«reof,  and  alloiv  the  same  to  coatloae  for  up- 
wsnh  of  one  year,  tbeo,  io  such  case,  at  aoy 
time  hereafter,  the  Uoiied  Slates  may  do  auy 
and  all  acts  aad  things  which  may  be  needful 
and  DcceasaiT  to  Insure  a  speedy  completion  of 
tbesaid  road." 

Therefore  CoDgresa  expressly  said,  in  case 
tbe  conditioDs  of  construction  were  not  season- 
mbly  perfonned,  not  thai  the  grant  should  be 
nan  and  void;  not  that  the  lands  should  rerert 
to  the  United  States;  not  that  tbe  grant  and 
fraochisea  should  be  forfeited;  but  thai  thi 
Uolted  B  ates  might  take  the  necesaaiy  steps 
to  secure  the  speedy  compleiion  of  the  ioad. 

If  defauli  by  the  railroad  company  occurred 
or  was  compelled  through  failure  of  the  United 
States  to  iierform  its  coDiract .  oUigations, 
could  tbe  United  States  enfone  wdioonditioas 
■ubsequentf 

The  fcnot  of  July  87, 1806,  coupled  with  Ibe 
obligations  on  part  of  tbe  govern  mput  attached 
thneto,  was  not  only  a  law  which  incorporated 
tha  company,  but  it  was  also  a  legisla<ive  con- 
tract. To  tbe  performance  of  such  contract 
obligations  tbe  goTemmentwasasmuchbODiul 
as  tbe  grantee. 

Union  P.  R.  Co.  t.  Uviied  StaU*  {"Sinking 
Fund  Ca»ett')  SB  U  8.  719  601). 

The  jgrant  of  laods  was  10  enable  tbe  Atlantic 
A  Pacinc  Railroad  to  secure  a  coosimciion 
fund.  Tbe  absolute  neceHiiv  for  such  gov- 
crnmenral  aid  was  the  basis  ot  the  grant.  In 
ihe  theory  of  the  law  tbe  road  could  not  be 
built  without  it,  beoce  CoDgresa  said  (bat  we 
will  give  you  this  grant  to  aid  you  in  raising 
moneys  for  construction  purposes,  snd  we  re- 
quire yon  to  utilize  Its  proci  eds  by  completing 
oonstructlon  within  a  given  time,  bat,  as  the 
grant  would  be  otberwiia  Talneless  to  you.  we 
will  sgri^e  to  do  Ihe  things  necessary  to  put  it 
into  avttftable  shape.  Those  absolutely  neces- 
saty  things,  and  without  which  the  lands  were 
•carcely  worth  a  PMny.  were  to  eztloguiDb 
tbe  IndfaD  titles  and  to  survey  the  lands  (Act 
of  July  27,  1866,  gg  2,  «).  The  road  bad  to  be 
built  from  Sprlngileld,  Missouri,  southwest  to 
tbe  lodlnn  territory  and  thence  west  for  850 
miles  through  the  Indian  territory.  It  was 
iwomptly  bunt  to  and  as  far  into  the  cWllized 
pans  of  the  Indian  territory  ai  tbe  condition  of 
the  unextinguished  title  would  permit.  Then 
it  had  to  cease  operailooa  and  awidt  tbe  prom- 
ised action  of  the  Uolted  States  to  extinguish- 
ing those  titles. 

It  could  scarcely  be  contended  that  the  rail- 
road company  was  obliged  to  transport  br 
wagons  (the  only  posiible  svailable  method) 
fromVioitato  the  western  line  of  the  Indian 
territory,  8S0  miles,  all  Its  laborers,  equip- 
ments, ties,  railway  iron,  and  rolling  stock, 
and  then  upon  the  borderaof  New  Mexico 
commence  the  westward  construction  (tf  over 
1,600  miles  of  rnilway,  leaving  tbia  gap  of  850 
miles,  through  whico  no  naautborlnid  party 
could  pasa. 

Xapedslly  so  when  all  along  tbe  line  also  of 
that  1,600  miles  a  large  proportion  of  its  land 
grant  was  swallowed  upoyexiatlnf!  Indian  res- 
ervations, which  have  not  only  b-  en  continued 
to  this  date,  but  have  been  largely  added  to, 
and  new  ones  created. 

The  United  States  has  never  commenced  to 
Jtt  U.S. 


put  the  land  grant  into  condition  to  be  sold,  or 
to  be  utilized  as  a  profitable  means  of  raising 
money  for  construction  purposes.  On  tbe  con- 
trary, it  has  still  further  burdened  these  titles 
with  tbe  very  clouds  it  had  stipulated  to  re- 
move. 

The  time  provisions  must  becoostrued  upon 
the  basis  of  a  prior  fulfilment  of  tjie  govem- 
meotal  stipulaUons  as  to  the  condition  of  the 
titles.  The  time  of  such  fulfilment  was  from 
questions  of  public  policy,  and  from  consid- 
erations looking  to  the  welfare  of  tbe  Indians, 
coupled  with  a  reserved  discretion  io  the  grsot- 
or,  but  so  long  as  tbat  dlscreiloa  was  exo-- 
cised,  and  pertormanoe  withheld,  the  United 
Sutes  waa  aot  io  position  to  assert  a  right  of 
forfeiture. 

The  same  reasoning  applies  to  the  provision 
to  survey  the  lands,  and  possibly  with  greater 
force.  There  were  no  considerations  of  pub- 
lic policy  to  restrain  the  United  Stales  from 
making  surveys  where  at  least  the  lands  were 
public.  It  was  simply  a  failure  to  mabe  tbe 
appropriations  necessary  to  put  the  surveying 
{wrtles  in  the  field.  It  was  a  palpable  omis- 
sion to  perform  an  agreed  duty. 

The  United  States  can  lawfully  exercise  00 
reserved  right  of  forfeiture  or  otherwise  under 
tbe  contract  of  July  27,  1860,  so  long  as  the 
United  States  effectually  bars  tbe  way.  to 
agreed  perfonoance  by  the  railroad  companr 
by  failure  to  make  tbe  grant  available  through 
the  stipulated  extEnguisbmeot  of  the  Indian 
titles  and  by  ideotir^  ing  the  grant  by  surveya. 
The  priof-iple  contended  for  has  been  hereto- 
fore snoouDced  by  tliis  court. 

DatU  V.  Qra$,  88  U.  8.  19  Wall  280  (81: 
456). 

Were  not  tbe  rights  rrsprved  to  the  United 
Slates  by  tbe  act  of  July  27, 1806,  subordlnsted 
to  the  rights  scqulred  by  the  subsequent  act  of 
April  20.  l>71f 

This  question  is  equally  pertinent  whatever 
msy  be  determined  to  be  tbe  reserved  power 
of  the  United  tstates  under  the  act  of  July  87, 
1606. 

At  the  time  of  tbe  enactment  of  the  law  ot 
April  20,  1871.  the  railroad  company  waa  In 
default  as  to  tbe  condiilDO  contained  In  g  8  of 
tbe  act  of  July  27,  1806^  Construclioo  had 
ceased  for  several  years.  Whatever  was  tbe 
reserved  power  of  the  United  States  upon  con- 
dition broken,  it  bad  then  attached  and  was 
fully  enforcejible.  Upon  and  applicable  to  this 
condition  of  existing  default  and  right  of  re- 
entry for  condition  broken,  the  act  m  1871  was 
enacted.  If  It  bad  been  the  intention  of  Con- 
gress that  upon  such  existing  default  construc- 
tion should  cease  and  the  enterprise  tormlnate. 
It  would  surety  have  legislated  In  tbia  act  of 
1871,  in  unambiguous  terms,  for  tbe  resump- 
tton  of  the  grant,  or  upon  tbe  continuance  of 
such  right  of  resumption,  If  that  was  the  re- 
served power  in  the  act  of  1800.  Instcsd 
of  this  the  action  of  Congress,  upon  the  cun- 
structton  for  which  we  contend,  was  in  exact 
confnrinlty  with  the  powers  reserred  In  it 
and  20,  t&.:  to  alter  or  add  to  the  atA  so  as  to 
promote  the  constniclion  and  insure  the  com- 
pletion of  (be  road.  For  that  purpose  the  art 
of  1871  offered  a  fresh  iBdocemeol  to  the  ii<- 
vesimeot  of  priv.ite  capital  in  this  natioDnl 
work.    To  tbat  end.  It  authorized  the  corn- 
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ED7  to  mortinge  Its  luds  to  lecure  bonds  to 
iuaed,  wiui  tbe  ooe  solitary  limitation  in 
tlie  form  of  a  provlio,  that.  Id  caae  of  subse- 
quent breacb  of  conditloD,  the  right  of  the 
mortgagees  should  only  extend  to  lands  co- 
terminous with  toad  constructed— not  at  the 
time  of  tbe  hteacb  of  condition,  not  at  the  time 
of  attempted  forfeiture  by  tbe  United  States, 
but  at  tbe  time  of  tbe  foreclosure  of  said  mort- 

surely  a  reasonable  contention,  that  If 
by  tbe  terms  of  the  original  act  an  absolute 
forfeiture  of  the  grant  was  to  be  the  conse- 
quence of  a  breacn  of  coodidon,  end  if  it  had 
been  tbe  Intention  of  Ooagreas,  while  granting 
■ubseouent  authority  to  mortgage  the  grant, 
to  limll  the  right  of  mortgagees  to  lands  ap- 
perlaioing  to  road  conatrucled  at  dale  of  the 
breacb,  or  at  date  of  forfeiture.  Congress  would 
bave  said  so  in  apt  lerms.  It  would  not  bare 
left  room  for  doubt  as  to  its  InienU 

Ii  is  reasoned,  that  the  concluding  wordi  of 
this  1871  act  must  be  treated  as  surplusage,  or 
be  construed  as  thoy  read,  "at  tbe  time  of  for- 
feiture by  tbe  United  States,"  instead  of  "at 
tbe  time  of  the  foreclosure  of  said  mortgage." 

It  is.  however,  obvious  that  if  those  coDcTud- 
ing  words  of  the  law  of  1871  are  treated  as 
•urpluaage,  then  that  entire  act  must  equally 
be  treated  aa  surplusage. 

This  follows,  for  the  reasrai  that.  If  those 
concluding  words  do  not  take  on  their  legal 
meaning,  tbe  whole  act  is  meaningless;  It  has 
effected  nothing  that  did  not  quite  aa  plainly 
and  lawfully  exist  before  it  was  enacted. 

CoDStrucUon  of  tbe  road  was  the  objective 
point  of  legislation.  Tennioallon  of  the  en- 
terprise was  not  contemplated. 

Therefore  Congress,  br  this  act  of  1871,  In- 
tenlioDally  legislttted.  first,  to  condone  all 
past  default,  tlic  language  used  being  "that  if 
the  company  shall  hereafter  suffer  any  breach 
of  the  cooaiiioDs"  eta;  second,  to  entirely 
change  the  coBdItions  of  the  legisUtive  coo- 
tract  so  as  to  snbordloata  tbe  reserved  power 
of  tbe  goTernmeot  to  tbe  rights  of  the  mort- 
gagees. The  words  "at  the  time  of  re-entry 
upon  conditions  broken"  were  purposely 
stricken  from  the  meaning  of  the  contract,  and 
la  lieu  thereof  were  inserted  the  equally  plain 
but  essentially  variant  words  "at  the  time  of 
Uie  foreclosure  of  tbe  mortKage." 

This  was  In  harmony  with  the  previous  le^s- 
lalion  of  Congress  aa  to  tbe  Unloo  Pacific 
Railroad  and  its  braocbes  under  the  acts  of  1862 
nod  1864. 

Yet  by  g  10  of  the  act  of  July  2, 1864,  Con- 
greM  authorized  the  company  to  secure  its  own 
bonds  by  a  first  mortgage,  and  made  the 
government  Ileo  a  tecood  mortgage.  And 
whilst  tbe  authority  to  so  morigage  was  to  be 
exercised  "on  the  completion  of  each  section  of 
taid  road,"  yet  that  expressly  waived  pro  tan  to 
the  forfeiture  of  the  "whole  of  all  of  said  rail- 
roads" etc. 

Whilst  authoilslng  the  company  to  mort- 

Sge  all  It*  property,  earned  and  unearned, 
ingress  protected  the  United  States  and  the 
company,  in  event  of  foreclosure,  by  limiting 
ta  that  contini;eDcy  the  rights  of  the  mort- 
gagees to  tbe  tiien  earned  lands,  thus  preserv- 
ing the  unearned  lands  as  a  ba^  for  capital 
with  which  to  complete  the  road, 
774 


Aldridge  v.  WOtiattu,  44  U.  a  S  How.  M 

(11:  476). 

A  trust  will  never  be  permitted  to  fail  or  be 
defeated  by  the  refusal  or  omisdon  of  a  trustee 
to  execute  a  power  which  hasbeentoglTCiitbaft 
it  should  and  can  be  exercised. 

S  Story,  £q.  976  ef  tea.;  1  Peny,  TV.  890. 

Tbe  assumed  difflcultin  in  the  true  ooDstmo- 
tion  of  this  taw  will  disappear  so  aa  to  har- 
monize all  of  Its  parts  with  preceding  legisla- 
tion, if  construction  does  not  proceed  upon  tbe 
ancient  basis  of  a  technical  common-law  con- 
dition, but  rather  upon  tbe  modem  doctrlnectf 
a  trust  coupled  witb  the  grant. 

Sugden.  Powers,  132. 

The  legal  title  once  vested  under  tbe  act  of 
July  27,  1866,  cannot  be  devested  by  mere 
legislative  declaration,  containing  no  provision 
for  any  judicial  inqtdry  into  t£e  facts  upon 
which  it  18  founded  and  extending  to  the  eran- 
tee  00  opportunity  of  urging  any  equitalue  or 
other  consideration  by  reason  of  which  the 
breacb  of  condition  might  be  excused,  or  tbe 
condition  itself  be  dischai^ed. 

The  act  of  1886  is  a  naked  declttralion  of 
forfeiture  and  a  legislative  restoration  of  the 
lands  to  tbe  public  domain.  It  contains  no 
recital  of  breach  of  condition.  It  alleges  uo 
failure  of  performance  upon  the  part  of  the 

f[rantee.  It  provides  for  no  Judicial  Inquiry 
Dto  alleged  facts  of  failure  to  perform,  nur  ihe 
legal  effect  thereof,  nor  offsets  thereto.  It  au- 
thorizes no  subsequent  proceedings  of  any  kind 
to  effect  a  forfeiture  or  to  extend  a  hearing  to 
the  parties  in  interest.  It  contains  no  sugges- 
tion of  any  purpose  of  devoting  the  lands  to 
tbe  completion  of  the  road  in  some  other  way, 
or  even  through  some  other  agency.  Tbere  is 
no  provision  protecting  the  vested  rights  of  tbe 
morlgacees.  nor  making  the  proposed  restora- 
tion of  uie  lands  subject  to  their  possible  rights. 
The  law  simply  declares  forfeiture  and  requiree 
an  immediate  restoration  of  the  lands  to  tbe 
public  domain.  It  seeks  by  legisUtive  declara- 
tioQ  to  devest  the  outstanding  fee-simple  title, 
and  by  mere  force  of  the  statute  to  reinvest 
that  title  absolutely  in  tbe  United  States. 

The  power  of  the  United  States  to  take  these 
lands  from  the  railroad  company  and  apply 
them  in  some  other  way  or  through  some  other 
agency  to  tbe  construction  of  the  "continuous" 
highway  provided  for  by  the  act  of  1866  may 
not  be  seriously  challenged,  but  the  forfeiture 
act  of  18S6  does  not  even  pretend  to  do  that 
It  simply  restores  the  lands  to  the  public  do- 
main, and  thereby  subjects  them  .to  sale  and 
entry  under  tbe  general  public  land  laws. 
Where  then,  as  in  this  case,  the  United  Statea 
patents  them  off  to  an  individual  entryman.  it 
U  manifest  they  cannot  be  apfriied  to  the  pur- 
pose to  which  tbey  were  thus  originally  dedi- 
cated, tit. ,  the  final  completed  constru^oo  9t 
this  "continuous"  national  and  goveromeDtal 
highway  under  tbe  contract  of  the  UaUed 
Slates  to  devote  them  to  that  purpose  and  m 
other. 

A  mere  legislative  declaration  la  not  valid  ao 
as  to  effectuate  that  purpose;  it  operates  ^mafy 
aa  an  announcement  of  tbe  legislative  will  to 
assert  the  reserved  rights  of  the  government; 
but  some  proceeding,  which  shall  have  a  sem- 
blance of  "due  process  of  law,"  must  follow, 
to  determine  tbe  rights  Involved,  ^  as  to  d^- 

les  V-  ft. 
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T«8t  the  title  of  the  graotee  ud  to  xetnTest  it 
Id  the  gnntor. 

Upon  commoD-law  priocfples  It  woold 
clearly  be  iDcompetent  for  the  government  to 
simply  legislate  tbe  title  granted  back  into 
Itaelf,  without  some  method  being  provided 
for  determinlDg  tbe  nature  and  effect  of  the  al- 
leged coDdltions  subsequent,  or  whetber  same 
hm  been  broken,  or  w^ved,  or  performance 
thereof  excused,  and  tome  ascertainment  of 
tbe  lands  to  be  directly  affected. 

Tbe  goTemment,  dealing  in  its  own  case  and 
with  its  own  contract,  staoda  in  no  different 
attitude  from  an  individual.  The  iodividual 
must  resort  to  some  approprlato  judicial  pro- 
ceeding to  support  his  claim  that  the  condi- 
tinns  m  hla  contract  hare  been  broken. 

3  Hamilton's  Works,  518, 610. 

And  where  this  court  has  heretofore  recog- 
nized tbe  power  to  proceed  by  direct  legislative 
declaration,  the  operatlou  of  that  right  has  uni- 
formly been  xestricted  to  cases  where  the 
granting  act  In  express  terms  reserved  the  an- 
tbority  to  so  declare  a  forfeiture. 

Farntvorth  v.  Minnetota  d  P.  B.  Co.  9Z 
B.  68  (88:  086). 

It  truly  cannot  be  successfully  maintained 
that  such  express  authority  to  declare  a  legis- 
lative conflscaiiOD  of  the  grant  is  reserved  hy 
tbe  terms  of  the  Atlantic  &  Pacific  act. 

For  these  several  leaBOos  we  submit  that  the 
act  of  Jttlr  6, 1880,  It  unconstitutional  and 
void.  It  la  not  that  "due  proceas  of  law" 
which  would  be  effectual  to  devest  the  legs! 
title  of  the  railroad  company. 

The  legislation  of  Congress  pertaining  to  this 
naot  should  be  construed  as  an  entirety.  It 
inonld  be  read  in  connection  with  contempo- 
laneotu  facta  and  faaTing  due  relation  to  the  in- 
tended object  of  Congress  and  to  tbe  protec- 
tion guaranteed  to  those  who  advance  the 
moneys  for  construction  pdrposes. 

For  nine  out  of  twelve  years  prescribed  for 
completion  by  the  company  do  engineeriog  or 
construction  party  could  operate  upon  500 
miles  of  tbe  prescribed  route  eastward  from 
Kew  Mexico  except  under  armed  guard;  and 
during  much  of  that  time  It  woidd  have  re* 
quired  a  large  force  of  tbe  Uidted  States  army 
to  maintain  them  there. 
t^The  company  did  not  abandon  the  project, 
but  struggled  on  against  the  appaUing  difficul- 
ties confrontiDg  it.  A  floanclal  panic  which 
paralyzed  all  railroad  building  in  the  went  for 
live  yeara  magnified  and  multiplied  theab 
Neverthleas.  when  the  forfeltare  act  was 
passed,  the  company  bad  built  and  In  opera- 
tion on  the  located  line  about  1,000  miles,  in 
two  separate  sections,  of  railroad  which  does 
not  pay,  and  never  will  p^y,  nntO  the  original 
plan  is  carried  out. 

By  It*  charter,  read  In  the  Ughtof  the  times 
when  it  was  made,  and  by  the  acts  of  the  gov- 
ernment then  and  afterwards,  tbe  company 
asks  thatlta  rights  be  measured. 

By  the  express  words  of  that  charter  those 
rights  were  made  inviolable.  Tbe  power  to 
alter,  amend,  or  repeal  the  act  is  only  to  be  ex- 
ercised "with  due  rward  for  ;he  rights  of  the 
Atlantic  ft  Pacific  Company."  Forfeiture  of 
its  lands  without  inquiry  cannot  be  accom- 
plished withoat  a  complete  disregard  of  Uioie 
righta. 

16fi  U.S. 


Mmrt.  J.  M.  Dickinson,  Assistant  Atto^ 
ney  General,  and  Jcaeph  B,  CaU,  ^>ecial 
United  BtatesAttomey,  for  the  United  SUtes, 
by  special  leave: 

Tbe  United  States  had  a  right  to  forfeit  the 
land  grant  for  tbe  breach  of  these  conditions 
subsequent 

Litt.  32&-830;  Comyn,  Dig.  Condition,  A. 
9;  2  Wood,  Com.  Law.  Powell's  ed.  606, 
613  et  teq.!  Wheder  t.  Walker,  3  Conn.  SOI,  7 
Am.  Dec.  264;  ^rvn  Iron  Co.  v.  Erie,  41  Fa. 
841;  Taylor  v.  Ctdar  Rapid*  dt  A.  P.  B. 
35  Iowa,  371;  Attorney  Oeneral  v.  Merrimaek 
mg.  Go.  14  Gray.  612;  Sadleyv.  ffadley  Mfg. 
Go.  4  Gray,  145:  Baieoon  v.  8elu>ol  Diat.  Jfo. 
7  Allen,  88  Am.  Dec  «70:  Caw  t.  Sobert- 
mm,  6  N.  Y.  136;  Piekle  MeKitaid:^  SI  Pa. 
383;  Hooper  V.  fTummin^,  45  Me.  ZS9;Chapin 
V.  Sehooi  Diet.  Ifo.  t,  85  N.  H.  450;  Wiggin 
V.  Berry,  22  N.  H.  114;  Baydeti  v.  Stoughton, 
5  Pick.  584;  Wright  v.  TtUtU.  4  Day.  826. 

Although  the  grant  to  tbe  Atlantic  &  Pacific 
Company  was  a  contract  as  welt  as  a  law, 
there  was  no  breach  of  any  obligation  resting 
upon  tbe  government  which  deprived  it  of  the 
right  to  declare  a  forfeiture. 

lAoxienviorth,  L.  <&O.R.Oo.  United  Statu, 
03  U.  S.  743  (38:  6881;  Buttt  T.  IforVurn  P.  S. 
Co.  119  U.  8.  55  (80:  330). 

The  company  certainly  did  not  snffer  through 
not  being  able  to  identify  its  lands,  for  it 
promptly  put  mortgi^res  on  all  of  the  lands 
from  Albuquerque  to  Missouri,  ItscentraldiTi- 
slon,  as  early  as  1871,  although  it  never  built  a 
foot  of  road  between  Albuquerque  and  tbe  In- 
dian territory.  It  floated  bonds  on  its  entire 
road  aggregating  $80,000,000. 

To  support  tbe  coutention  of  appellant  that 
the  government  lost  its  right  to  declare  a  for- 
feiture by  a  failure  to  survey,  tbe  case  of  Davie 
V.  Orap.  88  U.  S.  16  WalL  Is  cited  and  a  pass- 
age from  page  280  (21 : 456)  to  quoted  as  conclo- 
aive  of  the  question. 

That  was  a  case  in  equity.  This  is  a  suit  at 
law.  and  the  parties  are  the  Atlantic  ft  FaciSc 
Company  and  a  grantee  of  the  government. 
There  is  no  room  for  a  play  of  equitable  prin- 
ciples.  It  is  a  matter  tirieti  jurie. 

This  is  a  suit  at  law,  an  action  of  ejectment, 
a  trial  of  legal  title,  in  which  the  plaintiff  to 
prevail  must  show  a  good  legal  title. 

Though,  upon  tbe  authority  of  Sehulenberg 
V.  Earr7man,88  U.  S.  31  Wall.  44  (21 : 551);  De- 
eeretSalt  Co.  v.  Tarpey.  142  U.  8. 341  (85:  9D9}; 
Dniied  8tate»  t.  Southern  P.B.€h.l4li  U.  S. 
680  (86: 1097).  and  other  cases,— the  title  to  the 
land  in  question  vested  In  the  Atlantic  &  Paci- 
fic Company  upon  tbe  filing  of  tbe  map  of  defi- 
nite location,  yet  this  title  was  subject  to  for- 
feiture for  breach  of  conditions  subsequent. 

This  case  emphatically  calls  for  the  applica- 
tion of  tbe  settled  rale  that  those  claiming 
rights  against  tbe  government  must  stand  upon 
express  provisions. 

Dubuque  A  P.  R.  Co.  T.  Litehndd,  64  U. 
S.  38  How.  88(16:  SOO);  Learenwort/i.  L.  &  G. 
R.  Co.  V.  United  Statee,  93  U.  6.  740  (33:  687); 
Ceoeav  Min.  Co.  v.  South  Carolina,  144  U. 
8.  563  (86:543). 

While  it  is  now  elementary  law  In  railroad 
land  grants  that  the  title  passed  upon  filing  of 
map  of  definite  location,  it  was  not  so  genenlly 
accepted  when  the  act  of  1871  was  pasted. 

77» 
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Tbe  doctrine  nas  announced  for  Ibe  first 
time  In        Id  Leauinoorth,  L.  dt  G.  B.  Co. 

United  StaUt,  93  U.  S.  741  (28: 687),  but 
was  Dot  called  fur.  It  wus  repeated  in  1878  iu 
MiviouH,  K.  A  T.  n.  Co.  v.  Kanaat  P.  It.  Co. 
97  U.  8.  496  (24:  lUCH).  Tbe  question  waa 
first  squnretj  decided  aa  a  litiiiated  i>o[nt  io 
18B2  Id  Van  Wvek  T.  Knetalt,  106  U.  S.  864 
(27:  203). 

Tbe  act  waa  eotlrely  for  the  benefit  of  the 

■railroad  company.  Tbe  preaumptloo  is  tbat  it 
prepared  tbe  act. 

aiidea  V.  Gran^i€ttn,  111  XJ.  8.  487  (26: 
329). 

Tbe  forfeiture  act  of  1866  waa  valid  and  for- 
feited tbe  rights  of  the  Atlantic  &  ^udflc 

Company. 

United  Statw  t.  Repetitignp,  72  U.  B.  5  Wall. 
211.  267  (18:  627.  645);  SehuUnberg  r.  Harri- 
man,  88  U.  S.  21  W»IL  44,  63  (22:  651.  656); 
Farntwotth  r.  Minnesota  dk  P.  R  €b.  9217.  S. 
49.  66  (38:  680,  685);  ifeificisn  t.  UniUd 
97  1J.  S.  204,  217  (24:947,961);  Van 
Wyek  T.  KnecaU,  106  U.  S.  860,  868  (37:  201, 
20:ii. 

Ko  conoael  appeared  for  defendant  in  error. 

Mr.  Justioti  Brown  delivered  the  opinion 
of  tbe  court: 

While  (be  value  of  tbe  land  Involved  in  tbts 
case  la  amall,  the  question  at  issue  between  tbe 
partiei  affects  the  validity  of  tbe  entire  land 
grnnt  of  Ibe  company  adjacent  to  and  coter- 
minous with  all  that  part  of  tbe  main  line  of 
tbe  road  not  completed  on  July  6.  1886.  Tbe 
ca»e  luma  wholly  upon  tbe  validity  of  the  act 
of  tbat  date,  forfeiting  tbat  portion  of  -the  land 
grant. 

PlalDtifl  clalmt  In  this  connection  that  the 
act  waa  lovalld,  iDasnnuch  aa  tbe  United  Slates 
bad  failed  to  perform  Ibelr  own  obllgatlnus  In 
two  particulars:  Fint,  that  tbey  not  only  failed 
to  eztinguUh  tbe  Indian  title  to  lands  along 
tbe  prescribed  route  of  the  road»  but  bad  stnce 
furiber  encumbered  tbe  grant  by  tbe  creation 
of  additlooal  Indian  reservations,  carved  out 
of  tbe  granted  laoda.  Beeond.  tbat  tbey  alao 
largely  failed  to  survey  tbe  lands  as  required 
1^  the  6tb  sactioo,  although  repeatedly  urged 
and  requested  to  do  ao  by  the  railroad  com- 
pany. 

1.  The  reserved  rights  of  the  United  States 
with  respect  to  this  land  grant  are  contained 
Id  the  8tb,  9th,  and  20th  sections  of  the  origi- 
nal act,  and  are  aa  follows:  3y  ft  8  tbe  grant 
was  made  eubject  to  tbe  cofidliioD  tbat  the 
company  should  commence  work  within  two 
years  from  tbe  approval  of  tbe  act,  and  should 
complete  not  less  than  60  miles  a  year  after  tbe 
arrond  year,  and  should  complete  tbe  main  Hue 
4S7]or*tbewboleioadby  July4. 1878.  By 
a  9  a  "further  condition"  was  imposed:  Uiat  if 
tbe  company  made  any  breach  of  the  condl- 
lioos  of  the  act.  and  allowed  the  same  to  ooo- 
tfnue  for  upwards  of  one  year,  tbe  United 
States  might  do  anything  which  might  be 
needful  and  necessarr  to  secure  the  speedy 
completion  of  tho  road.  And  by  g  20  the  gen- 
eral power  waa  reaerrad  lo  Congreu  to  alter, 
■mend,  or  repeal  the  act,  subject  only  to  a  due 
regard  for  Ihe  richu  of  tbe  company. 

The  positlnn  of  tbe  plaintiff  is  tbat  tbe  rights 
of  (he  United  Statea  were  fixed  and  limited  by 
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§  9;  that  Congress  did  not  Intend  that  tbe  grant 
should  ever  oe  forfeited,  but  that,  upon  a 
breach  of  any  of  Ihe  conditions,  the  United 
States  could  only  take  steps  Itself  to  Insure  the 
speedy  coropleiion  of  tbe  road. 

What  steiM  the  goveroment  could  take  In 
tliat  direction,  and  what  tbe  effecta  of  Its  ac- 
tion upon  tbe  land  grant  might  be.  It  Is  difll- 
cult  to  decide.  It  would  seem  highly  Inequi- 
table, however,  tbat  if  tbe  government  were 
compelled  to  go  on  and  complete  tbe  road  at 
Its  own  expense  tbe  company  should  yet  be 
aule  to  retain  the  land  grant,  the  condliion  of 
which  was  tbe  completion  of  tbe  road  at  Ita 
expense.  Tbe  act  makea  no  provision  what* 
erer  for  the  dispoaillon  of  the  land  grant  In 
this  conUogent^.  What  remedy  the  govern- 
ment would  have  bad  In  case  it  bad  elected  I^ 
self  to  go  on  and  complete  the  road  Is  left  es- 
tirely  to  conjecture.  Borne  further  action  on 
tbe  part  of  (Congress  would  leem  to  have  been 
necessary. 

Aside  from  this  difficult,  however,  we  are 
clearly  of  opinion  that  Congress  Intended  to 
impose  this  simply  as  n  "further  condition, " 
consequent  upoo  a  broach  1^  the  railroad  com- 

Gany  of  Its  stipulatioDS,  and  to  reserve  to  tbe 
niled  States  tbe  option  of  forfeiting  tbe  grant 
entirely,  or  of  taking  measures  to  insure  tbe 
speedy  completion  of  tbe  road.  This  further 
condition  was  obviously  intended  for  tbe  twn- 
eflt  of  the  government,  and  with  no  purpoae 
of  merging  other  conditions,  or  of  supersedinK 
other  remedies  to  which  It  might  be  entitled. 
While,  by  tbe  act  of  July  87.  1866,  like  other 
similar  acts  passed  about  the  same  lime,  it  waa 
doubtless  intended  ttiat  the  grant  should  oper- 
ate in  praterUi,  it  certainly  never  could  have 
been  contemplated  that.ln  case  tbe  *com-[428 
panv  took  no  steps  towajil  tbe  completion  of  the 
maa,  tbe  government  could  not  forfdt  the 
grant,  and  could  resort  to  so  other  remedy 
than  building  tbe  road  itself.  It  certainly 
would  be  highly  Inequitable  as  well  as  Im- 
politic tbat  tbe  company  should  retain  the  land 
grant  and  do  nothing  toward  the  construction 
of  Ibe  road,  or  that  the  lands  granted  should 
be  permanently  withdrawn  from  tbe  public 
domain.  A  more  reasonnUe  interpreutlon 
would  be  to  say  tbat  Congreas  contemplated  a 
possibility  that  tbe  company  might  proceed  in 
good  faith  with  the  construction  of  the  road, 
and  might  so  nearly  approach  Its  completion 
tbat  It  would  be  for  tbe  best  intereaU  of  the 
government  to  go  <m  Itself  and  completo  U 
rather  than  to  Insist  upon  an  entire  forfeltnra 
of  tbe  graDt.  Even  If  §  9  were  intended  as  » 
limitation  upon  the  power  of  Congress,  which 
might  otherwise  be  Inferred  from  §  8,  the 
power  reserved  by  §  20  to  alter,  amend,  or  re- 
peal tbe  act.  except  so  far  as  its  exercise  might 
interfere  with  the  Just  rights  of  tbe  oompsny, 
being  the  latest  ezpreawm  of  tbe  Icstalatlva 
will,  may  properly  be  construed  to  domlnalo 
the  others. 

But  liitle  light  is  to  be  gained  In  tbe  oon- 
slderation  of  this  question  by  referring  to  the 
condiiions  for  forfeiture  or  reinvestment  of 
iltle  under  other  railway  land  grant  acta. 
There  la  no  such  uniformity  in  the  tenna  of 
their  condiiions  subsequent  as  to  lead  ua  tc 
give  any  different  cunstructlon  to  the  three 
sections  In  question  than  such  as  ibdr  Isa- 
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ffuage  plainly  reqiitrcs.  Itonooot  be  supposed 
uiat  Congress  iDtenrlcd  to  vest  a  title  Id  the 
railway  compnny  to  this  enormoua  gnat  of 
lands  wlibout  cootemplatlag  that  tbegnTcrn- 
meot  might  In  some  way  reacquire  It  In  case 
of  a  failure  of  tbe  conpany  tn  comply  with 
the  conditions  of  the  grant.  No  ezprem  pro- 
Tisit>n  for  a  forfeiture  was  required  to  flx  the 
rights  of  the  goTemmenl.  If  an  estate  be 
granted  udod  a  condition  subsequent,  no  ex- 
press  words  of  forfeiture  or  relorestlture  of 
title  are  necessary  to  au'hoi-lze  tbe  grantor  to 
re-enter  in  case  of  a  breach  of  such  cooditioDS. 
Sfanta/  v.  CoU,  72  U.  S.  8  Wall.  119  [18:503]; 
Mead  v.  Ballard.  74  U,  8.  7  Wall.  290  [19: 
lOiij:  Such  T.  Sock  litand,  97  IT.  8.  698  J24: 
1101]:  Hayden  t.  StmwJtton,  5  Pick.  528;  Jack- 
ton  T.  AUen,  8  Cow.  230;  Orajf  v.  ^nehard.  8 
420]Plck.  384.  And  the  fact  that  •Congress 
imposed  asn  further  condition  the  right  to  com- 
plete tbe  road  Itself  did  not  deprive  It  of  the 
power  of  resorting  to  other  remedies  to  which 
the  breach  of  such  conditions  entitled  it. 

a.  As  to  the  proper  construction  of  the  act 
of  April  30. 1871.  This  act.  In  general  terms, 
authorized  the  railroad  company  to  make  and 
issue  Its  bonds  In  such  sums  as  It  pleased,  and 
to  mortgage  its  road,  etc.,  to  secure  them, 
with  a  proviso  that  if  the  company  should 
thereajter  suffer  any  breach  of  the  conditions 
of  it«  act  of  orgHDlzatlon,  tbe  rights  of  those 
claiming  under  tbe  mortgage  of  tbe  land  grant 
abould  extend  only  to  so  much  thereof  as 
should  be  "coterminous  with  or  appertain  to 
llial  part  of  said  road  which  shall  have  been 
coDsiruoted  atthe*tlme  of  the  foreclosure  of 
said  mnrignge."  Conceding  tbat,  with  reepect 
to  the  rights  of  the  morrgngces,  at  least,  this 
act  was  a  condonation  of  the  breach  of  any 
roodiiion  which  had  previousiy  occurred,  it 
Irft  the  rights  of  tbe  goveritraent  unimpaired 
with  respect  to  any  breach  which  should  there- 
afier  occur,  and  expressly  limited  the  rights 
of  the  morigngees  to  such  land  as  should  ap- 
pertain to  and  be  coterminous  with  the  com- 
pleletl  portion  of  the  road  at  the  lime  of  the 
forecloeure.  It  is  insisted  by  the  plaintiff  ttiat 
the  final  words  of  this  act  Indicate  an  Inten- 
tion on  tbe  part  of  Congress  to  extend  the  time 
for  tbe  construction  of  tbe  road  until  such 
time  as  the  mortgagees  might  see  fit  to  fore- 
close.  But  we  do  not  so  read  it.  There  Is 
nothing  Id  tbe  act  evincing  an  Intention  on 
the  part  of  Congress  to  waive  any  of  tbe  con- 
diilou  of  tbe  act  of  1886,  except  ao  f ar  an 
ftucb  conditions  bad  already  been  broken. 
Congress  doubtlera  anticipated  that  tbe  mort- 
gagi-*  might  he  foreclosed,  and  desiring  to  pro- 
viiTe  agsiost  the  possible  contingency  tbat  the 
morigacees  might  claim  the  right  to  sell  tbe 
entire  land  grant  upon  the  foreclosure,  de- 
clared tbat  it  should  operate  only  upon  that 
part  of  the  grant  appertaining  to  the  com- 
pleted portion.  If  there  were  any  ambiguity 
in  this  act  we  should  feel  bound,  upon  famil- 
iar principles,  to  give  the  government  tbe 
benefit  of  ibe  doubt.  Dvbugve  A  P.  R.  Co.  v. 
fAtc/iJUld,  64  U.  8.  38  Hnw.  66, 88  [16:500  rm]; 
Lenventoorfh,  L.  A  0.  ff.  Co.  v.  Untied  Statu, 
99  U.S.  788.  740 [38:634,  687];  Coomw  Min.  Co. 
430]  V.  *SimOi  Carolina,  144  U.  S.  650,  563 
[86: 687.  543].  But  in  our  view  there  is  no 
tiaaa  made  calling  tot  the  npplicatloo  of  this 
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rule,  as  the  intention  of  Congress  to  simply 
limit  tbe  remedy  of  the  mortgagees  leema  en- 
tirely clew.  The  original  ut  being  silent 
upon  the  subject  of  mortgaging  the  grant, 
there  is  reason  to  suppose  that  Congress  pssDed 
the  act  for  the  purpose  of  resolving  any  doubts 
that  capitalists  may  have  entertained  with 
respect  to  such  power.  The  mortgagees, 
standing  in  the  place  of  tbe  mortg^r,  bad 
no  greater  rights  than  It  bad.  and  must  be  held 
to  have  known  that  they  were  taking  an  es- 
tate which  waa  defeasible  upon  condition 
broken.  It  cannot  he  suppoaed  that  Conirress 
intended  to  postpone  indefinitely,  or  until  the 
mortgagees  chose  to  foreclose,  any  remedy  It 
might  have  against  tbe  mortgagor  for  a  breach 
of  its  covenants.  Tbe  ^In  meaning  of  (be 
proviso  is  to  permit  any  fwecloaare  of  the 
mortgage  to  operate  only  upon  such  lands  aa 
are  opposite  and  appurtenant  to  (hat  part  of 
the  road  which  should  be  constructed  at  tbe 
time  of  the  foreclosure,  but  not  to  extend  for 
a  day  the  time  within  which  the  road  should 
be  completed.  Tbe  act  also  had  a  purpose  In 
its  asauranee  to  mortgagees  tbat  no  forfeiture 
would  be  Insisted  upon  for  conditions  already 
broken,  and  that  they  might  safely  advance 
their  money.  If  no  breach  should  thereafter 
occur.  Except  to  this  extent  there  waa  no  In- 
tention by  tills  act  to  alter,  amend,  or  rvpuX 
the  act  of  1866. 

8.  Coming  now  to  tbe  act  of  1886,  forfeiting 
the  grant,  It  is  claimed  In  the  first  place  that 
Congress  has  no  right  by  simple  act  to  forfeit 
a  title  already  veated,  without  providing  for  a 
judicial  inquiry  as  to  whether  there  has  been 
a  breach  of  a  condition  on  the  part  of  the 
grantee,  and  the  legal  effect  of  such  breach; 
and.  also,  whether  there  has  not  been  a  breaph 
on  the  part  of  the  United  Slates  which  would 
estop  them  from  claiming  a  forfeiture.  There 
is  no  doubt  that,  where  an  estate  Is  granted 
subject  to  a  condition  subsequent,  the  mere 
foot  that  there  has  been  a  breach  of  such  con- 
dition will  not  revest  the  title  in  tbe  grantor 
without  some  act  or  declaration  upon  bis  part. 
Ruch  T.  Boek  Itland.  97  U  8.  698  [34:  llOl]. 
In  this  case  it  was  said  by  Mr.  Justice  Swayne 
Uiat  "it  was  not  denied  by  the  plalnUff  thnt  tbe 
title  had  passed,  and  that  the  *esutehad[431 
vested  by  tbe  dedication.  If  the  conaltlons 
subsequent  were  broken,  tiiat  did  not  iptofaeto 
produce  a  reverter  of  (he  title.  The  estate 
continued  In  full  force  until  the  proper  step 
was  taken  to  consummate  the  forfeiture.  This 
could  be  done  only  by  the  grantor  during  his 
lifeMme.  and  afterblsdeath  by  those  In  privity 
of  blood  with  him."  In  the  case  of  a  private 
grant  this  is  ordinarily  done  by  re-entry  on 
the  part  of  the  grantor,  although,  aa  was  said 
In  this  case,  "bringing  suit  for  the  premises 
by  tbe  proper  party  la  aufflclent  to  authorize  a 
recoveiT  without  actual  entry  or  a  previous 
demand  of  posfessioiL"  Coaell  v,  Colorado 
»niT>gt  Co.  100  U.  B.  65  [26:  547];  Au^n  v. 
Cambridgeport,  31  Pick.  215;  Jaekton  v.  Gry»- 
ler,  1  Johns.  Cas.  135;  Hotford  v.  Ballard,  89 
N.  T.  147:  Crvfftr  v.  McLaury,  41  N.  T.319; 
Otm^iuit  V.  Den^  Iriru,  36  N.  J.  h.  876. 

But  where  the  grant  is  a  public  one,  tbia 
court  has  held,  In  a  series  of  cases,  tbat  tbe 
remedy  of  the  government  is  by  an  Inquest  of 
office  or  office  found,  a  judicial  proceeding  but 
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Uttle  used  la  thb  eoanttj,  or  by  »  legitlatWe 
act  directlDg  the  posseauon  and  appropctatioD 

of  tbe  land. 

Mackatoae  deflsei  an  tngnest  of  office  as 
**•□  inquiry  iiwd«  by  tbe  Slog*!  OBicei,  bfa 
•heriff,  coroner,  orescbeator,  tirtuta  officii,  or 
by  vrit  to  tbem  aenl  for  that  purpose,  or  by 
commissioners  specially  appointed,  concerning 
any  matter  that  eoiitles  ibe  King  to  tbe  posses- 
atOD  of  lands  or  teDemeota,  goods  or  chattels. 
This  is  done  by  a  jury  of  do  determinate  Dum- 
ber, being  either  twelve,  or  lesa,  or  more. 
.  .  .  These  ioquesls  of  office  were  devised 
br  law,  as  an  autbentlc  means  to  give  the  King 
bis  right  by  solemn  matter  of  record,  without 
which  be.  Id  general,  can  neither  take  nor  part 
from  anytblDE."  8  Bl.  Com.  258,  259. 

Tbe  necessitT  of  an  inquest  of  office  was  con- 
aidered  by  this  court  at  an  early  day  In  two 
cases.  In  Bmith  t.  Maryland,  10  U.  S.  6 
Crancb,  S86  [8: 2361.  It  was  held  that,  by  the 
confiscation  act  of  Maryland,  passed  in  1780, 
before  the  adoption  of  tbe  Constitution,  inter- 
eats  1q  land  were  completely  devested  by  oper- 
ation of  law,  without  office  found.  Tbe  va- 
lldiiy  of  tbe  act  was  apparently  not  considered. 
4321  *Tfae  case  of  Faiifax  t.  Hunier.  11  XT. 
8.  ?CraDCh.  608  [3:468],  Involfed  tbe  title  10  a 
larse  tract  of  laod  Id  Virginia,  granted  to  Lord 
Fairfax.  The  lands  were  devised  by  will  to 
Denny  Fairfax,  a  British  subject,  who  never 
became  a  citizen  of  the  United  States,  but  al- 
ways resided  In  Bogland,  and  was  an  alien 
enemy.  Id  1789,  tbe  governor  of  tbe  com- 
monwealth of  YirgiDla  granted  tbe  lands  by 
patent  to  Hunter,  a  dllzen  of  Vlrfdnia,  who 
entered  Into  possession  prior  to  tbe  institution 
of  tbe  action.  It  was  the  opinion  of  the  court 
that  tbe  title  acquired  br  an  alien  by  purchase 
is  not  devested  until  ofBce  found,  aliboufch  it 
was  contended  that  tbe  common  law  as  to  In- 
quests of  office  bad  been  dispensed  with  by 
statute,  K>  aa  to  make  the  grant  to  Hunter 
complete  and  perfect.  As  to  this  point  Hr. 
Justice  Story  observed  (p.  622  [4Sd]):  "We 
will  not  say  tbnt  it  was  not  competent  for  the 
legislature  (supposing  no  treaty  in  the  way), 
by  a  special  act  to  have  -vested  the  land  in  the 
commonwealth  without  an  Inquest  of  office  for 
the  cause  of  alienage.  But  auch  an  effect 
ought  not,  upon  principles  of  public  policy, 
to  be  presumed  upon  light  grounds;  that  an  in- 
quest of  office  should  be  made  in  cases  of  alien- 
age is  a  useful  and  important  restraint  upon 
public  proceedings.  ...  It  preventa  indl- 
vkluala  from  wing  harassed  by  numerous 
■ults  Introduced  by  litigious  grantees.  It  en- 
ables the  owner  toconlest  tbe  question  of  alien- 
agedirectlybyatraveraeof theofflce.  Itaffords 
an  opportunity  for  the  public  to  know  ibe 
nature,  tbe  value,  and  the  extent  of  its  acquisi- 
tions, pro  d^eetu  httredia;  and  above  all  it  op- 
erates as  a  salutary  suppression  of  that  cor- 
rupt influence  which  tbe  avarice  of  speculation 
rnQtbt  otberwtoe  urge  upon  the  legislature. 
The  common  law,  therefore,  ought  not  to  be 
deemed  to  be  repealed,  unless  tbe  language 
of  a  atatuie  be  clear  tad  explicit  for  this 
purpose."  It  was  further  held  that  during 
the  war  the  lands  in  controversy  were  never, 
by  any  public  law,  vested  in  tbe  common 
wealth.  It  was  also  held  that  the  treaty  of 
1794  with  Great  Britain  completely  protected 
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and  confirmed  tbe  title  of  Denny  Fairfax.  Hr. 
Justice  Johnson,  dissenting,  was  of  opinion  thai 
the  interest  acquired  by  Dennv  Fairfax  un- 
der the  devise  was  a  mere  scintilla  Juria,  aod 
that  that  "scintilla  was  extiDguisbed  [433 
bv  the  grant  of  tbe  state  vesting  tbe  tract  In 
Hunter;  that  it  was  competent  for  tbe  state  to 
assert  its  rights  over  an  alien's  property  by 
other  means  than  by  an  Inquest  of  office:  that 
in  Great  Britaio,  in  tbe  case  of  treason,  an  In- 
quest of  office  had  been  expressly  dispensed 
with  by  the  statute  of  88  Hen.  VIIL  chap.  80. 
and  that  be  saw  no  reason  wbT  It  was  not  com- 
petent for  the  legislnture'  of  ^^nia  to  do  the 
same. 

Subsequent  cases  In  this  court  have  asserted 
tbis  power  to  exist  beyond  any  controversy. 
As  was  said  In  United  State*  v.  Itepentigny,  78 
U.  8.  5  Wall.  811,  2<I8  [18:  627,  646]:  "The 
mode  of  asserting  or  of  sssuming  the  forfeited 
grant  Is  subject  to  tbe  legislative  autboriiy  of 
the  eovernment.  It  may  be  after  judicial  in- 
vestigation, or  by  taking  possession  directly, 
under  the  authority  of  the  government,  with- 
out  these  prelimiiiary  proceedings."  Practi- 
cally the  same  language  is  used  In  SchitUnberg 
v.  Rarriman.  88  U.  S.  21  WaU.  44. 68  [24: 651.- 
6651.  In  Af'SwortA  Minneaota OF,  B.  Ck. 
93  U.  8.  49.  66  [28:  530.  6351,  we  said:  "A 
forfeiture  by  tbe  stale  of  an  interest  In  landa 
and  connected  franchises,  granted  for  the  con- 
struction of  a  public  work,  may  be  declared 
for  non-compliance  with  the  conditions  an- 
nexed to  their  grantor  to  ttaeir  possession  when 
the  forfeiture  is  provided  by  statute,  without 
judicial  proceedings  to  ascertain  and  deter- 
mine tbe  failure  of  tbe  grantee  to  perform  the 
conditions.  Such  mode  of  ascertainment  aod 
determination— that  is,  Sy  judicial  proceedings 
—is  attended  with  many  conveniences  and  ad- 
vantages over  any  other  mode,  as  it  establishes 
as  matter  of  record,  importing  verity  agninsi 
Uie  grantee,  tbe  facts  upon  which  tbe  forfeit- 
ure depends,  and  thus  avoids  uncer<aioty  in 
titles  and  consequent  litigation.  But  that 
mode  is  not  essential  to  the  devestiture  of  the 
interest  where  the  grant  Is  for  the  accomplish- 
ment of  an  object  in  which  the  public  is  con- 
cerned, and  is  made  by  a  law  wbirb  expressly 
provides  for  tbe  forfeiiura  when  that  object  n 
not  accomplished.  Where  land  and  francblsea 
are  thus  held,  auy  pnbHe  assertion  by  legisla- 
tive act  of  tbe  ownership  of  tbe  state,  after  de- 
fault of  tbe  grantee — such  aa  an  act  resummg 
control  of  them  and  appropriating  them  to 
particular  nsea,  or  grantiDg  them  *to  [434 
others  to  carry  out  tat  oilglnal  objMt— will  be 
equally  effectual  and  operative." 

These  cases  were  all  quoted  with  approval, 
and  the  doctrine  reasserted  in  MeJiieken  v. 
Cnited  States.  97  U.  8.  204.  217  [24:  947,  9531; 
Van  Wack  v.  KmboU,  106  U.  fi.  860. 868  [87: 
201,  204]. 

These  cases  are  not  put  upon  tbe  ground  that 
tbe  United  States  reserved  tbe  right  to  declare 
a  forfeiture,  or  even  provided  expressly  for  a 
rever^on  of  title  in  case  of  a  breach,  but  upon 
the  general  ground  that  the  government  waa 
vested  with  the  same  right  aa  a  private  grantor, 
upon  breach  of  a  condition  subsequent,  though 
such  riicbt  waa,  from  tbe  necessities  of  the  case, 
to  be  exercised  in  a  somewhat  different  man- 
ner, viM,,  tj  legislative  act  instead  of  re-entry. 
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But  while  we  think  the  practice  of  forfeiting 
bj  legislative  act  is  too  well  settled  to  be  now 
disturbed,  we  do  not  wish  to  be  understood  as 
■aying  that  th!^  power  may  be  ai  bitrarily  exer- 
cised, or  tbat  the  frrantee  may  not  set  up  io  de- 
fense any  facts  wbicfa  be  might  lay  before  a 
jury  in  a  judicial  inquisition.  It  would  com- 
port neither  with  the  dignity  of  the  govern- 
ment,  nor  with  tbe  coostittitional  rights  of  the 

Bantee,  to  hold  tbat  the  goTemmeot  bv  an  ar- 
trarj  act  mlffbt  devest  the  latter  of  bis  Utie 
when  there  bad  been  no  breach  of  the  condt- 
tioDS  subsequent,  or  when  the  govemmeat 
Itself  had  been  maolfestly  in  default  in  the  per- 
formance of  its  stipulations.  Tbe  inquiry  in 
each  case  is  a  judicial  one,  whether  tfaere'faas 
been,  upon  either  side,  a  failure  to  perform, 
and  it  makes  but  little  practical  differeoce 
whether  such  inquiry  precedes  or  follows  the 
xe-entry  or  act  of  forfeiture. 

The  charge.  Id  this  connection,  fs  that  the 
govemmeot  not  only  failed  in  its  legal  obliga- 
tion toextinguish  the  lodian  titles  and  to  sur- 
vey tbe  lands,  but,  upon  the  contrary,  has  still 
further  burdened  these  titles  with  the  very 
cloud  it  stipulated  to  remove  by  additional 
reservations  In  favor  of  the  Indians.  The 
main  contest  In  tbe  case  has  been  upon  this 
point.  In  locating  tbe  road  between  Spring- 
field, In  Missouri,  and  Albuquerque,  In  New 
Mexico,  the  most  direct  route  lay,  for  8-'^0 
miles,  through  the  Indian  terriiory.  To  de- 
termine whether  the  government  has  been  dere- 
43511ict  in  this  particular.  Ills  'necessary  to 
compare  the  several  sections  of  tbe  set  to  ascer- 
tain exactly  what  tbe  grant  covered,  and  to 
what  extent  tbe  legal  rights  of  the  grantee 
were  impaired  by  the  nonaction  of  tbe  govern- 
ment. By  the  8d  section  of  the  act  a  grant 
was  made  of  30  sections  per  mile  on  each  side 
of  the  line  through  the  Urritoriea,  and  10  sec- 
tions per  mile  through  the  states,  subject  to 
the  conditions  that  "whenever,  on  the  Hoe 
thereof,  the  United  States  shall  have  full  title 
not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other 
claims  or  rights,  at  tbe  time  the  lice  of  said 
road  is  designated  by  a  plat  thereof,  filed  in  the 
office  of  tbe  Commissioner  of  IbeOeneral  Land 
Office,  and  whenever,  prior  to  said  time,  any 
of  said  sections  or  part  of  sections  dial)  have 
been  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  or  pre-empted  or  otherwise 
disposed  of,  other  lands  shall  be  selected  by 
said  company  in  lieu  thereof."  If  tbe  grant 
stood  upon  this  language  alone,  there  cotild  be 
no  doubt  that,  as  the  lands  In  the  Indian  terri- 
tory bad  been  set  apart  for  the  sole  use  and  oc- 
cupation of  various  Indian  tribes,  ibey  were 
reserved  lands  within  the  meaning  oF  that  sec- 
tion. Leaienuxyrth,  L.  A  0.  R.  Co.  v.  UniUd 
Staht,  92  U.  8.  788  [28:  6841.  It  was  held  in 
this  case  tbat  a  grant  of  Isnas,  In  similar  terms 
to  the  one  under  conalderatfon,  did  not  apply 
to  landa  which  bad  been  reserved  to  the  Oaage 
tribe  of  Indians  within  the  state  of  Kansas 
whether  tbe  Indian  right  were  extinguished  be 
fore  or  after  the  definite  location  of  tbe  route, 
See  also  Eanaat  P.  B.  Co.  v.  Dunmepfr,  118 
ID.  B.  629  [28:  1128];  Bardon  v.  Northern  P. 
B.  Co.  14S  U.  S.  686  [86:  806]. 

Indeed,  it  is  open  to  serious  doubt  whether 
tbat  large  tract  of  lud,  knows  distinctively  as 
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the  Indian  territory,  isaterritory  of  the  United 
Stales  within  tbe  meaning  of  the  act.  Wblle, 
for  cerlnin  purposes,  such,  for  lualaoce,  as  the 
enforcement  of  tbe  criminal  and  internal  reve- 
nue laws,  it  has  been  recognl7,ed  as  such,  and 
within  the  jurisdiction  oi  tbe  United  States 
(V Kited  Statet  v.  lingert,  45  D.  S.  4  How.  567 
[11:1105];  S07\lb.  Paper»  8,  Tobacco  Y.  United 
i<ra/«  {"The  CAerokM  Tobacco")  78  U.  8.  11 
Wall.  616  [SO:  2271).  a  reference  to  some  of  tbe 
treaties  under  whicb  It  is  held  by  the  Indians, 
indicates  that  it  stands  In  an  entirely  different 
relation  to  the  United  States  from  *otber[436 
territories,  and  that  for  most  purposes  it  is  to  be 
considered  as  an  independent  country.  Thus, 
in  the  treaty  of  December  29,  1886  (7  Stat,  at 
L.  478>,  with  tbe  Cberokees,  whereby  the 
United  Stales  granted  and  conveyed  by  patent 
to  tbe  Cberokeesa  portion  of  this  lerritoir,  the 
United  States.  In  article  5,  covenantea  and 
agived  tbat  the  land  ceded  to  the  Cberokees 
should  "in  no  future  time,  without  their  con- 
sent, be  included  within  the  territorial  limits 
or  jurisdiction  of  any  state  or  territory;" 
and  by  further  treaty  of  August  6,  1846  (9 
Stat  at  L.  871),  provided  (art.  1)  "tbat  tbe  lands 
now  occupied  tbe  Cherokee  Nation  shall  be 
secured  to  the  whole  Cherokee  people  for  tbelr 
common  use  and  benefit,  and  a  patent  shall  be 
issued  for  tbe  same."  So,  too,  by  treaty  with 
the  Cbociaws  of  September  27, 1^  (7  Stat,  at 
h.  888),  granting  a  portion  of  the  lodian  terri- 
tory  to  them,  tbe  United  States  (art.  4)  secured 
to  the  "ChocUw  Nation  of  Red  People  the 
jurisdiction  and  government  of  all  the  persons 
and  property  that  may  be  within  tbrir  Umlts 
west,  so  tbat  no  territory  or  state  dtall  ever 
have  a  rlerbt  to  pass  laws  for  the  government 
of  tbe  Choctaw  Nation  of  Red  People  and 
their  descendants,  and  that  no  part  of  tbe  land 
granted  them  shall  ever  be  embraced  in  any 
territory  or  state:  but  tbe  United  States  shall 
forever  secure  said  Choctaw  Nation  from  and 
against  all  laws  except  such  as  from  time  to 
time  may  be  enscted  in  their  own  national 
councils,  not  inconsistent,"  etc.  And  in  a 
treaty  of  March  24,  1882  (7  Stat,  at  L.  866), 
with  the  Creeks  (art.  •14),  tbe  Creek  country 
west  of  tbe  Mississippi  was  solemnly  guaranteed 
to  these  Indians."  nor  shall  any  slate  or  territory 
ever  have  a  right  to  pass  laws  for  tbe  govern- 
ment of  such  ^dians,  but  they  stiall  be  allowed 
to  govern  themselves,  so  far  as  may  be  com- 
patible with  tbe  general  jurisdiction  which 
Coogreaa  may  think  proper  to  nerdse  over 
tbem." 

Under  the  guarantleiof  these  and  other  atm- 
llar  treaties  the  Indians  have  proceeded  to  es- 
tablish and  carry  on  Independent  govemmenta 
of  their  own,  enacting  and  executing  their  own 
laws,  punishing  their  own  criminals,  appoint- 
ing their  own  officers,  raising  and  expending 
their  own  revenues.  Their  position,  as  early 
as  1855,  Is  indicated  by  the  following  extract 
*rrom  the  opinion  of  thU  court  in  Uhi$ed  [437 
Stetci  T.  Qae,  09  U.  &  18  How.  100,  1(S  [Ifi: 
299, 801J: 

"A  question  has  been  suggested  whether 
the  Cherokee  people  should  be  coosldeied  or 
treated  as  a  foreign  state  or  territory.  Tbe 
fact  that  they  are  under  tbe  Constitution  of  the 
Union  and  sab^t  to  acta  of  Congress  regu-  ^ 
Utlng  trade  Is  aeufficlent  uiwar  to  the  sngges- . 
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tfoD.  Tbef  Are  not  ooly  withiD  our  jurisdfc- 
tioo,  but  the  faith  of  the  aatloo  is  pledged  for 
their  protecUoo.  In  some  respt'cis  ibey  bear 
the  some  reiaiton  to  the  Federal  goTerDmentas 
a  territory  did  Id  lis  second  ffrade  of  govern- 
ment  under  the  ordiaance  of  1787,  Such  ter- 
ritory passed  its  own  laws,  subject  to  tbe  ap- 
proval of  Congress,  and  its  iobiibitRDts  were 
aobjeci  to  tbe  Constitutioa  aod  acts  of  Cod 

?;re8S.  The  priaclpal  ditlerencecoDsistsin  the 
act  that  the  Cberokeea  enact  (tielr  own  laws, 
under  llie  restriction  staled,  appoint  their  ono 
officers,  atid  pay  their  own  expenses.  Tbfa, 
bowerer,  is  no  reasou  why  tbe  laws  and  pro- 
ceeds of  tbe  Cberokee  territory,  so  far  as  re- 
lates to  rights  claimed  under  tbem,  should  not 
be  placed  upon  tbe  same  footiog  m  otber  terri- 
tories  in  tbe  Union.  It  Is  not  a  foreign  but  a 
domestic  terriiory — a  terriuny  which  origi- 
nated under  our  ConBtttution  aod  laws." 

Similar  language  in  used  with  reference  to 
tbese  lodinns  to  //olden  t.  Jov,  84  U.  3.  17 
Wall  211,  243  [21:  S28,  584].  Under  tbese 
clrcumstiincps  it  could  scarcely  be  expected 
Ibst  tbe  United  States  should  be  called  upon  to 
extinguish,  for  the  benefit  of  a  railroaa  com- 
pany wblrh  bad  chosen  tn  locste  Its  route 
through  this  territory,  a  title  guaranteed  to 
the  Indians  by  solemn  trestles  and  which  had 
been  po&Fessea  by  tbem  for  upwards  of  forty 
years  with  the  powers  of  an  almost  indepeod- 
eat  govemment. 

The  terms  of  tbeSd  section  of  the  land  grant 
act  indicate  that  nothing  of  this  kind  was  con- 
teinplHted.  The  United  Stalefi  did  not  agree  to 
exttnguifb  ibe  Indian  title  absolutely  but  only 
"tn  rapidly  as  may  be  consisteDt  with  public 
policy  and  the  welfare  of  the  Indians,  and 
only  by  their  voluntary  ceedon."  Whether 
an  extingiiisbqieDt  of  an  Indian  title  at  all  was 
consistent  with  public  poller  and  the  welfare 
*  of  tbe  Indiana  could  only  be  detemined 
438]Congress  or  tbe  executive  'officers  of  tbe 
governmeDt;  wbetber  it  could  be  obtained  by 
Toluoiary  cession  could  only  be  determined 
by  the  acts  of  the  Indians  themselves 

In  Hutu  V.  Northern  P.  B.  Vo.  119  U.  B.  69 
[80:  8801.  wbeidn  a  grant  to  the  Nortberbl^i- 
cMe  Kallmftd,  with  a  similar  provtsfon  for  the 
exlinguisfament  of  Indian  titles,  was  under 
consideration.  It  was  held  that,  under  tbe  prin- 
cipal treaties  applicable  to  that  case,  the  grant 
operated  to  convey  tbe  fee  to  the  company, 
subject  to  the  right  of  occnpnncv  by  the  In- 
dians, but  that  tbe  right  of  the  Indians  could 
not  be  Interfered  wiu  or  determined,  except 
by  the  United  States;  that  no  private  individual 
oould  invade  It,  and  the  manner,  time,  and 
condttions'of  its  extinguishment  were  matters 
solely  for  the  consideration  of  tbe  government, 
and  were  not  open  to  contestation  in  the  io- 
dlcial  tribunals.  Itappeared  in  that  case  that 
tbe  United  Suies  bad  full  titie  to  the  lands, 
anhject  to  a  mm  right  of  occupancy  on  the 
part  of  tlie  Indluw. 

With  respect  lo  the  power  of  the  United 
States  to  extinguish  tbe  Indian  titles,  it  was 
observed  In  BmKer  v.  Wetiurbf.  95  U.  S.  917. 
589  [34:  440,  441]:  "  It  is  to  be  presumed  that 
in  this  matter  the  Unlte<l  Stales  would  be  gov- 
ened  by  lueh  oonsldcradons  of  Instice  aa 
would  ooDtnl  a  Christian  people  In  uieir  treat- 
■MBt  of  an  IgBonut  and  oopendrai  raoe.  Be 
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that  aa  It  may.  the  propriety  or  Justice  of  their 
action  toward  the  iDdians  wUh  respect  to  thdr 
lands  is  a  question  of  govergmental  policy, 
and  Is  not  h  matter  open  to  discussion  In  a 
controversy  between  third  parties,  neither  of 
whom  derives  title  from  tbe  Indians." 

Tbe  railroad  company  was  In  no  poeitlon  to 
Insist  that  tbe  government  should  exiingul^ 
these  titles,  at  least  without  affirmatively  prov- 
ing that  the  Indians  were  willing  to  make  the 
cession,  and  that  it  was  oondstent  with  public 
policy  and  tbeir  own  general  welfare  to  per- 
mit tbem  to  do  so.  It  made  the  govemment 
its  arbiter  tn  tbis  particular.  Indeed,  It  Is 
doubtful  if  tbe  engagement  of  tbe  government 
amounted  to  anything  more  than  an  expression 
of  its  willingness  lo  assist  tbe  company  In  ac- 
quiring Indian  titles,  If  tbe  company  could 
persuade  tbe  Indians  to  relinqnlBb  socn  tides, 
and  tbe  government  'considered  it  con-  43» 
sonsnt  with  tbeir  welfare  to  do  so.  Tbe  stipula- 
tion should  he  read  In  connection  with  the  17th 
section  of  the  act  which  autborizwl  the 
company  lo  accept  grants  from  "any  Indian 
tribe  or  nation  tbrouab  whose  reservation  tbe 
road  herein  provided  for  may  pass,"  provided 
that  any  such  grant  or  donation,  power,  aid,  or 
assistance  from  any  Indian  tribe  or  nation 
should  be  subject  to  the  approval  of  the  Pres- 
ident of  the  Uulted  States.  This  proviso  la 
obviously  inconsistent  with  any  general  under- 
taking on  tbe  part  of  tbe  government  to  extin- 
guish all  Indian  titles.  That  it  required  the 
United  Stales  absolutely  and  at  all  hazards  to 
extinguish  such  titles,  and  to  take  from  the 
Indians  a  strip  of  land  40  miles  In  width 
through  tbe  entire  terriiory,  aod  open  it  to  set- 
ilemcnt,  is  not  only  inconsistent  with  their 
treaties  and  with  their  agreement  with  the 
company,  but  one  wbicb  Involved  a  grave  dis- 
turbance, if  not  practically  the  upsetting  of  a 
long-established  Indian  government.  In  fact. 
Congress  promised  nothing  In  this  particular 
from  which  tbe  company  could  claim  a  legal 
breach  of  their  Mreement.  without  at  least 
showing  that  tbe  Indiana  were  willing  to  cede 
that  portion  of  tbeir  territory,  and  that  publio 
policy  and  thdr  own  welfare  reqoind  thla  to 
bed<Mie. 

Plaintiff  admits  that  there  was  a  reserved 
discretion  In  the  government  as  to  tbe  circum- 
stances under  which  tbe  Indian  titles  should 
be  extinguished,  but  insists  that,  so  long  aa 
that  discretion  was  exercised  and  performance 
withheld,  tiM  govemmeot  was  In  no  poelthm 
to  assert  a  right  of  forfeiture— In  other  words, 
tlut  so  long  as  fulfilment  by  the  company  re- 
mained Impossible,  by  letson  of  tbe  failure  of 
tbe  government  to  keep  Its  promisee,  no  mat- 
ter for  what  reason,  the  power  to  insist  upon 
performance  by  the  railroad  was  postponed. 
We  consider  tbis  constructioo  of  the  compact 
unsound.  Tbe  railroad  company  took  Its 
chances  with  the  government  in  this  partlcn* 
lar.  The  latter  m^bt  not  deem  It  sound  poW 
Icy  or  for  the  welfare  of  tbe  Indiana  to  extin- 
guish tbeir  title,  or  It  might  not  procure  their 
assent.  Under  neither  contingency  would  tbe 
company  have  tbe  right  tp  eomplam  nor  to  set 
up  tbis  nonperformance  aa  a  defense  to  its  own 
failure  to  build  «the  road.  Knowing  tbePMO 
title  under  which  the  Indtona  held  tUs  territory, 
the  company  should,  when  Hoootemplated  tha 
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c^nstruetloo  of  tho  road,  hare  obtaloed  some 
])Osfttve  aiwiirtiDcea  from  the  lodiaiu  that  they 
would  permit  the  road  to  be  built.  It  seems 
that  by  treaties  made  Id  1860  with  the  Seml- 
nolea.  the  Cboctawa  and  Ghlckauwa,  the 
Creeha,  the  Delawarea,  and  the  Cberokees  (14 
Stat  at  L.  7SS-799),  provUIoD  was  made  for  a 
right  of  way  fnr  certain  railways  from  north 
to  south,  and  from  east  to  west,  throagb  the 
Indian  territory;  but  ihe  Tuy  fact  that  these 
treaties  made  do  provision  for  ft  grant  of  laads 
to  the  railways  through  this  territory  as  ap- 
pnrleoant  to  their  line  of  road  was  notlre  to 
the  companies  that  no  such  grant  was  contem 
plated.  Indeed,  these  very  treaties  made  ad- 
ditioaal  provisions  for  the  exercise  of  legisla- 
tive power  by  the  several  Indian  nations,  and 
contained  additional  guaranties  for  their  legis- 
lative Independence  and  self-goveromenC — 
gnarsDtlea  quite  incoDsistent  with  a  grsDt  to 
the  railway  of  alternate  aecilons  of  laDd  40 
miles  In  width,  and  the  opening  of  the  other 
alternate  sections  to  purchase  as  public  lands. 
All  of  these  treaties  were  entere<l  Into  prior  to 
the  land  grant  act  of  July  81,  1860.  and  both 
part  icR  must  have  bad  Iheminvlewatthat  time. 

4.  The  defense  tliat  other  reservations  were 
made  to  these  IndlaDS  after  this  act  was  passed 
ftands  upon  a  somewhat  different  basis.  So 
far  as  tliesu  Indian  reservaiions  were  in  the 
Indian  territory  they  are  immaterial,  since  we 
have  already  held  that  lands  in  that  territory 
did  not  pass,  and  It  could  make  no  difference 
whether  they  were  reserved  for  one  tribe  or 
another.  Of  the  reservaiions  in  New  Mexico 
and  Arizona  most  of  them  were  made  after 
July  4. 1878:  the  time  fixed  for  the  completion 
of  the  road,  and  at  a  time  when  the  govern- 
ment had  a  right  to  declare  the  grant  forfeited. 
All  these  reservationn,  too,  were  made  oppo- 
site portions  of  the  road  which  were  actually 
built,  and  cannot  be  made  available  as  an  ex- 
cuse for  not  completing  the  other  portions. 
None  of  them  seem  to  affect  lo  any  way  the 
lands  coterminous  with  the  unconstmcted  por- 
tion. There  was  no  restriction  upon  the  right 
of  the  eovernment  to  dispose  of  public  lands 
441  ]Id  any  way  *It  saw  fit  prior  to  the  flllngof 
the  map  of 'definite  location;  and  if  It  assumed 
to  dtepoae  of  lands  within  the  gnnt,  after  the 
rights  of  the  railroad  company  had  attached, 
such  action  might  be  void,  but  It  would  be  no 
•Dflwer  to  the  obligation  of  the  company  to 
complete  Its  road  within  the  stipulated  time. 
Some  of  these  reservations,  too,  were  made  in 
pursuance  of  treaties  made  with  the  Indians 
prior  to  the  land  grant  act,  and  were  appar- 
ently made  in  pursuance  of  a  plan  to  confine 
the  Indiana  within  designated  boundaries  of 
territoriespreTiouslyfKcupiedbythem.  These 
reservations  did  not  seem  to  have  seriously  in- 
terfered with  the  company  In  the  prosecution  of 
its  work,  or,  with  the  exception  of  those  in  the 
Indian  territory,  to  have  been  seriously  insisted 
upon  as  an  answer  to  the  proposed  forfeiture 
of  its  land  grant. 

5.  It  is  finally  ooiileDd«d  tlttt  Ow  gsmtU' 
lt$  U.  & 


ment  failed  to  fulfil  Its  obligation  to  survey 
the  lands,  and  that  this  was  a  condition  prece- 
dent to  its  right  to  declare  a  forfeiture.  This 
obligation  is  contained  in  the  6th  section  in 
the  following  language:  "  That  the  President 
of  the  United  States  shall  cause  the  lands  to 
be  surveyed  for  40  miles  In  width  on  both 
sides  of  the  entire  line  of  said  road,  after  the 
general  route  shall  be  fixed,  and  as  fast  as 
may  be  required  by  the  construcliMi  of  said 
railroad."  Bvldently  the  failure  to  do  thia 
did  not  prevent  the  company  from  realising 
the  full  value  of  the  land  granted  by  mort- 
gaging the  road,  and  it  is  open  to  doubt 
whether  it  could,  under  any  circumstances, 
be  Insisted  upon  as  a  defense  to  the  forfeiture. 
It  is  true  that  the  railroad  company  offered  to 
furnish  the  money  for  such  surveys,  and  that 
the  Cnlted  States  refused  to  accept  it;  but 
such  offer  was  not  made  until  1881,  three  years 
after  the  time  stipulated  for  the  completion  of 
the  road,  and  at  a  lime  when  the  government 
had  a  right  to  treat  the  land  grant  as  forfeited, 
although  the  act  of  forfeiture  was  not  passed 
for  five  years  thereafter. 

Upon  the  whole  it  does  not  seem  to  us  that 
Congress  exceeded  Its  powers  In  forfeiting  this 
grant.  The  plaintiff  company  seems  to  have 
undertaken  Its  great  enterprise  In  building  a 
transcontinental  railroad  without  adequate  ap- 
preciation ^}f  the  *difl3cultle8  to  be  sur-  [442 
mounted,wbich  finally  caused  atotal  suspenaion 
of  Its  work;  and  when.  In  1880,  after  the  panic 
of  1878  had  spentltsforoe,U  resumedoperattons, 
the  time  had  already  expired  for  Ibe  comple- 
tion of  the  road,  and  It  was  only  by  the  inao- 
Uon  or  indulgence  of  Congress  that  it  was  per- 
mitted to  proceed.  So  far  as  the  road  was 
built  and  accepted  by  the  government  after 
that  time,  It  was  probably  entitled  to  receive 
lu  appropriate  land  grant,  but  this  was  rather 
a  matter  of  favw  than  of  strict  right.  During 
this  long  period,  from  1871  to  1880.  it  should, 
under  fii  charter,  have  constructed  at  least 
60  miles  per  year,  and  should  have  com- 
pleted the  whole  road  by  July  1, 1878.  But 
ft  did  nothing.  After  this  long  Inaction  of 
nine  years  and  Its  practical  abandonment  of 
the  work,  the  company  was  not  in  a  position 
to  demand  of  the  goremment  a  strict  and  Ut- 
eral  pOTformance  ot  its  obligations  when  it 
bad  so  completely  failed  to  meet  its  own. 
While  the  reservation  of  some  of  these  lands 
for  the  benefit  of  the  Indian  tribes  might  not 
have  been  consistent  with  Its  obligaltons  to 
extinguish  Indian  titles.  If  the  company  had 
been  prosecuting  Its  work  according  to  lis  con- 
tract, we  do  not  think  that  it  is  entitled  to 
complain  that  the  coTernment  did  not  deal 
with  it  precisely  as  ff  It  Ured  up  to  Its  onder- 
taking. 

77i4  judgmmt  €f  tils  wwri  Mm  inwf  tA«rs- 

fore  be  affirmed, 

Mr.  Justice  Oray  was  not  present  at  the 
■Tgument  and  took  no  pnrt  in  uie  decUon  of 
th&caM, 
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448]  B»  parii  JOHN  CHETWOOD,  Jft., 
FMitiotitr. 


(8m  &  a  B«portav^  ed.  W-m) 

BeeexWT  of  national  hanh—fiUng  qf  petition— 
offmt  eUeted  ty  ^oekhotdert—juriadietion — 
property  inpoumion  «(f6ourt—wriU«f  error 
— certiorari. 

L  A  ncetrer  of  a  fMtkmal  Imk  appoloted  bf 
theeomptrollarof  tteimnmiar  ktiottbe  olDoer 
of  max  oooit,  but  fha  ac«it  and  offleer  of  thn 
United  Staua. 

IL  The  flllnc  o(  a  petition  bf  a  national  bank  re- 
oalver  tea  Federal  oonrt  does  not  operata  to 
make  bim  an  (rfBoer  of  that  oourt.  or  to  plMM  tbe 
aaaci  at  ibo  bank  within  the  oontiol  of  the  oonrt 
Id  tint  aenee  In  wblcb  oontrol  la  acquired  where  a 
reoelTer  li  appointed  by  tbe  oourt. 

H  Tbt  anbatltutlon  of  an  agent  eleoted  by  tho 

,  ■toekboldera  oS  a  national  bank  tor  a  Tecelrer, 
QDder  theaotof  Congreai  of  Aoiruet  28,  ISBS,  oan. 
not  ouae  the  ju  rtsdlctlon  of  a  atate  oourt  In  a  ault 
afalnat  tbe  bank  and  reoetTer, 

«.  The  Jurlsdiotloa  of  a  court  onoa  attatdied  can- 
not be  arretted  (w  taken  awBjhrPioceedlogate 
another  oourt. 

1.  Where  propertr  la  aotoaPy  to  the  poMcailon  of 
on*  oonrt  of  eompetent  Jurhdlatlon.  anoh  poa- 
aearioo  oannot  be  disturbed  bj  prooeei  outof  an- 
other oourt  of  oonoorrent  juiiMllotlo^ 

S.  A  tircult  oonrt  of  the  United  Statea  oannot  te- 
tarfarewlththeimntliwof  write  of  error  from 
this  oonrt,  either  bj  reatralnlnv  tbe  partlea  from 
applying  therefor,  or  by  directing  the  dtemlBaal 
of  anoh  writsafter  tbey  bare  been  granted. 

7.  Certiorari  may  be  issued  by  this  oonrt  to  re- 
Tiew  ludgmeota  In  oontempt  prooeedlogs  which 
an  rendered  to  excess  of  JurlsdtoUoa.  If  thore 
li  DO  other  adequate  remedy. 

[No.  7,  OrigliM].] 

Araued  Jmnurp  11,  im.   Decided  RAntatf 

IS,  1897. 

PETITION  for  tbe  vacatingof  or  problbltloa 
apon  otAtxi  of  Circuit  Court  In  the  suit  of 
Statcler  «.  CalJforoia  National  Bank,  enjolD- 
Ing  the  bank  and  John  Cbetwood,  Jr.,  From 
proBecutlasr  a  writ  of  error;  directbig  Cbet- 
wood  to  dismiss  another  writ  of  error;  and 
punisbing  him  and  E.  Q.  Eoapp,  of  counsel, 
for  coDtempt  in  suing  oat  aald  wtita  of  error. 
Writ  <tf  eortiorari  aUotoed. 

Sutement  by  Ur.  Chief  Jnattce  Fuller: 
This  is  a  petition  for  the  vacating  of  or  pro- 
hibition upon  certain  orders  of  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  Califoroia  in  the  sail  of  Siateler  t. 
California  JfaUonat  Bank  San  fYaneiaeo, 
eDjotniDg  (as  was  held)  tbe  bank  and  John 
4443Cheiwood.  Jr.,  from  •prosecuting  a  writ 
of  error  from  this  court  in  the  name  of  ibe  t)ank 
as  plaintiff  in  error;  directing  Cbetwood  to 
dismiss  a  second  writ  of  error  from  this  court; 
and  punishing  Cbetwood  and  £.  O.  Knapp,  of 


ITora.— ^  to  powers  and  dubttt  recefwr.  see 
note  to  Da  via  t.  Gray.  21:  UT. 

As  to  rvMfoera,  appointment  and  powers.'  rteeloera' 
eertijieata;  contracts  of  reeeivers;  IfabUttv  for 
tlatmeand  for damagte;  vauTMnl  of  uxme*y  etc;  lien 
reeeloer**  oart^jleatw;  XoMltttf  purchaser  oC  fora- 
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counsel,  as  for  a  contempt  of  the  cireolt  ctrart 
in  suiDg  out  said  writs  of  error.  Leave  was 
granteato  file  the  petition,  and  a  rale  to  show 
cause  was  entered  tliereon,  to  which  return 
was  made. 

Tbe  facts  necessary  to  Ik  conridered  appear 
to  be  as  follows: 

In  October,  1886,  the  California  National 
Bank  of  Sao  Francisco  was  organized  under 
the  national  banking  laws  with  a  paid-up  capi- 
tal stock  of  $2O0,0U0,  and  petitioner  becama 
and  remi^os  a  stockholder  therein.  In  De- 
cember, 1888,  the  bank  became  insolvent,  and 
the  comptroller  of  tbe  currencT,  on  Januaiy 
14, 1880,  appointed  one  8.  P.  Toung  recdver 
thereof. 

July  19,  1890.  petitioner  began  his  salt  in 
equity  in  the  superior  coort  of  tbe  city  and 
county  of  San  Francisco  against  the  bank, 
Richard  F.  Thomas,  Robert  R  TbompstHi, 
Richard  A.  Wilson,  and  8.  P.  Young  as  r»- 
ceiver,  "and  thei^n  and  tberafe^iOn  behalf  of 
said  bank  and  himself  aa  a  repreeentatlTO 
stockholder  therein,  specially  set  up  and 
claimed  tbe  right  to  bold  said  defendants 
Thomas,  Thompson,  and  Wilson,  as  of&cera 
and  trustees  and  directors  of  said  bank,  ac- 
countable to  it  In  equity,  under  and  in  pursu- 
ance of  the  BUtutes  and  laws  of  tlie  United 
States,  for  snndiy  breaches  of  thdr  trust  as 
auch  ofBcers,  directors,  and  tnisiees.'*  etc. 

Thomas  was  tbe  president,  and  with  Thomp- 
aon  and  Wilson  formed  the  executive  commn- 
tee  of  tbe  board  of  directors  of  the  bank.  Tbe 
complaint  set  forth  tbe  by-laws  with  respect  to 
the  separate  duties  and  liabilities  of  the  presi* 
dent  and  said  execu  live  committee,  and  chamd 
gross  negligence  against  each  of  them  in  dis- 
charge thereof,  whereby  the  bank,  through  the 
fraudulent  acts  of  its  cashier  in  making  exceaa- 
tve  and  unsecured  loans  and  advancea.  was 
rendered  insolvent;  and  plaintiff  prayed  a 
"Joint  and  several  money  judgment  against 
them,  tbe  sidd  Richard  P.  Thomas.  Robert  R 
Thompaon.  and  Ricliard  A.  Wilson,  for  the 
fium  of  $400,000,  with  legal  'interest  [445 
thereon  from  tbe  time  of  such  loss,  and  costs 
bcrein.be  rendered  and  entered  by  this  court  In 
this  case  in  favor  of  said  corporation,  the  Cali- 
fornia National  Bank  of  San  Franclsco.and  that 
said  corporation,  and  Ibis  plaintiff,  do  itave 
auch  farther  order,  decree,  judgment,  and  re- 
lief a*  may  be  meet  and  agreeable  to  equity.** 

The  complaint  furtha  averred,  and  It  was  so 
found  on  the  bearing  of  tbe  case,  that  Cbet- 
wood had,  prior  to  tbe  commencement  of  such 
suit,  requested  tbe  officers  of  tbe  bank,  tbe  re- 
ceiver thereof,  and  tbe  comptroller  of  the  cur-  [ 
rency,  severally,  to  bring  aod  prosecute  the ' 
same  against  the  aliegea  delinquent  offlcen, 
which  requests  were  refused. 

It  appears  from  an  affidavit  attached  to  the 
return  that  "the  receiver,  when  so  made  a  de- 
fendant, aod  as  such  served  with  process,  an- 
swered, and  followed  his  refusal  to  bring  tho 
suit  by  opposition  and  hostility  thereto." 


elomre  tate:  nttu  hu  rtcetver;  UabOau  of.forpenonal 
iniarfa  and  for  taret,— oetnoUf  to  Okott  v.  Hca- 
drick.  80;  851. 

A*  to  certiorari  in  PhttadStoCas  sowtaisea  not* 
toOark  v.  Haakett,17iNL 
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On  April  27. 1694.  the  trial  court  ordend 
judgment  In  favor  of  the  plaintiff  for  the  ben- 
efit of  the  bank  against  Thomas,  Thompson, 
and  Wilson,  snd  referred  the  case  to  a  referee 
to  examine  and  report  in  respect  of  the  amount 
for  which  judgment  should  be  entered.  The 
referee  reported  to  the  court  a  total  Ion  of 
$166,010  suffered  by  the  bank  by  reason  of  the 
acta  »nd  omissions  of  the  defendants,  but  not 
the  amount  for  which  each  was  severally  re- 
sponsible. Tbereafterwards  Thompson  and 
Wilson  paid  into  court  $37,600,  whereupon 
the  court  made  an  order  dismissing  them  from 
the  suit,  and  on  November  90, 18M,  rendered 
Judgment  for  the  plaintiff  for  the  use  and  ben- 
efit of  the  bank  against  Thomas  for  $189,419, 
with  Interest  at  7  per  cent  per  annum  from 
December  16,  18w,  being  for  the  sum  of 
$1 66,010,  reported  by  the  reieree,  lesa  the  $27,- 
500  paid  by  Thompson  and  Wilson.  Thomas 
appealed  ftom  this  Judement  lo  the  supreme 
court  of  Oalifomia,  ana  that  court  held  that 
the  difluliwl  of  Thompson  and  Wilson  was  a 
retraxit  and  operated  In  law  ai  a  full  satisfac- 
tion of  the  cause  of  action,  and  upon  that 
ground  reversed  the  Judgment  against  Thomas 
and  entered  a  personal  Judgment  against  Chet- 
woodforcosts,etc.  Ohetwoodv.Chltfornialfat. 
446]Ain;i{Cal.)45Pac704.  *To  review  that 
Judgment  a  writ  of  error  was  sued  out  from 
ibis  court,  bearing  date  September  24,  1896. 
fills  writ  of  error  was  allowed  by  Mr.  justice 
Field,  who  approved  a  bond  and  signed  a  ci* 
tation  running  in  the  name  of  the  California 
National  Bank  of  San  Francisco  as  plaintiff  in 
error  to  Richard  P.  Thomas  as  defendant  In 
error,  service  of  which  on  Thomas,  Stateler, 
8.  P.  Toung,  and  R  A.  Wilson  was  accepted. 
Oheiwood  iu»a  accepted  service,  but  asked 
that  be  be  entered  as  a  plaintiff  in  error,  and 
that  for  that  purpose  the  writ  of  error  be 
amended.  The  case  was  docketed  by  the  clerk 
of  this  court  as  No.  678.  under  the  title  of 

The  receiver  of  the  bank  never  aathtwlsed 
or  aided  in  the  prosecution  of  the  salt,  nor 
claimed  nor.altempted  to  take  control  or  pos- 
session thereof,  nor  of  the  judgment  entered 
therein,  nor  of  any  part  of  the  $27,500  paid 
Into  the  state  court  byThompson  and  Wilsno. 

The  comptroller  of  the  currency  in  July, 
1804,  had  paid  all  the  creditors  of  Uie  bank 
whose  claims  had  been  proved  or  allowed,  ex- 
cept shareholders  who  might  have  been  cred- 
itors of  the  bank,  together  with  all  the  expenses 
of  the  receivcrstilp,  and  the  redemption  of  the 
bank's  notes  having  been  provided  for  by  de- 
posit of  lawful  money  therefor  with  the  Unitrd 
Stales  treasurer,  a  meeting  of  the  stockholders 
of  the  bank  was  called  pursuant  to  the  act  of 
August  3,  1892  (27  Stat,  at  L.  845,  chap.  S60).st 
which  ThomaSiboIdlng  nine  hundred  and  sixty 
shares  of  the  stock  andcontrolUng  sixty  shares 
more,  threw,  as  is  alleged,  one  thousand  and 
twenty  votes,  beinga  majority,  in  favor  of  dis- 
continuing the  receiver,  and  of  the  selection  of 
T.  K.  Stateler,  as  agent  of  the  bank,  to  succeed 
the  recover.  Young.  In  the  settlement  of  Its  af- 
fairs. Stateler  was  thereupon  declared  elected, 
Cbetwood  protesting,  and  on  February  "6, 1 895, 
the  comptroller  and  the  receiver  exrcuted  an 
assignment  of  lUl  assets  of  said  bank  then  in 
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thdr  hand*  or  nl^t  to  tbtfr  order  or  ocmtrol 
to  said  SUtelw. 

On  March  10, 1805,  and  pending  the  appeal 
of  Thomas  In  the  supreme  court  of  the  state, 
Stateler  voluntarily  appeared  In  the  superior 
court  of  San  Franclscoand  moved  for  ^anfA^T 
order  directing  that  eo  much  of  the  $37,600  as 
then  remalnecT  in  that  oourt  be  paid  orer  to 
him,  which  motion  was  resisted  ngr  peUUoner 
and  denied  by  the  superior  court  Fnnn  this 
order  Stateler  appealed  to  the  supreme  court 
of  the  state,  which  reversed  it  and  directed 
that  the  money  be  p^d  over  to  him.  Cfutwood 
T.  Oaltfomia  Nat.  Bank  (CaL)  45  Pac  864. 
Petitioner  thereupon  sued  out  a  writ  of  error 
from  this  court,  which  was  allowed  by  the 
chief  Justice  of  California,  citation  duly  issued 
and  served,  bond  approved,  and,  as  the  money 
was  in  the  custody  of  the  superior  court  and 
drawing  Interest,  the  writ  was  made  a  super- 
sedeas. The  record  was  filed  In  this  court  and 
the  cause  docketed  as  Na  674.  This  writ  bears 
date  October  17,  and  a^Mars  to  have  been  al- 
lowed October  80. 

January  4, 1806,  while  both  the  appeals  of 
Thomas  and  Stateler  were  pending  in  the  su- 

Sreme  court  of  the  state  and  undetermined, 
tateler  filed  an  original  bill  in  the  circuit 
court  of  the  United  States  for  the  district  of 
California  against  the  bank  and  Cbetwood,  al- 
leging that  as  such  agent  he  was  an  officer  of 
the  XJnited  States,  and  that  he  had  sole  power 
to  act  for  the  bank  and  its  shareholders,  to  the 
exclusion  of  the  stockholders,  directoia,  and 
officers  thereof.  This  bill  contained,  among 
other  allegations,  the  following: 

"Your  orator  further  avers  that  heretofore, 
to  wit,  on  the  Slst  day  of  February,  1880,  and 

Erior  to  the  commencement  of  any  of  the  suits 
erelnbefore  mentioned,  S.  P.  Young,  the  re- 
ceiver of  the  defendant  banking  aflsociatlon, 
did  file  in  this  honorable  court  a  petition  enti- 
tled 'in  Re  Application  of  Receiver  of  the  Cal- 
ifornia National  Bank  for  the  Sale  of  Personal 
Property;'  and  which  said  petition,  among 
other  things,  recited  that  said  California  Na- 
tional Banking  Association  bad  been  duly  ad- 
Judged  Insolvent  by  the  comptroller  of  the 
currency  of  the  United  States;  that  the  peti- 
tioner therein  had  been  by  said  comptroller 
duly  appointed  the  receiver  of  such  associa- 
tion, anu  that  said  petitioner  bad  duly  quallfied- 
as  such  receiver  and  entered  apon  the  perfcmn- 
ance  of  the  duties  of  his  offi<w,  and  that  as  snob 
receiver  there  had  come  Into  his  possession 
certain  personal  property  of  said  banking  as- 
sociation, and  thereupon  In  and  by  said  peti- 
tion the  said  receiver  of  *sald  banking  a8-[44S 
Bocialion  thereupon  submitted  himeelf  and  the 
affairs  of  said  banking  association  to  the  Juris- 
diction of  this  honorable  court,  as  provided  by 
the  national  banking  laws  of  the  United  States 
and  the  amendments  thereof,  and  thereupon 
asked  for  and  obtained  from  this  honorable 
court  an  order  authorizing  blm  to  sell  the 
property  described  In  said  petition,  and  to  ap- 
ply the  proceeds  thereof  as  provided  1^  law, 
and  that  the  filing  of  s&ld  petition  was  a  neces- 
sary step  In  the  winding  up  of  the  affairs  of 
said  defendant  banking  association ;  that  there- 
after and  from  time  to  time  the  said  receiver 
did  obtain  from  this  honorable  court  orders  di- 
recting him  to  sell  variotu  pieces  of  property 
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beloBglu  to  MUd  banking  tModttlon  and  to 
comprondn  Tsriow  debti  doe  to  said  tenUBg 
asaoclatloD,  and  did,  as  such  reoef  tot,  Institute 
la  this  honorable  court  suits  to  collect  monevs 
due  said  banking  associatloa.  all  of  which  said 
proceedings  and  suits  were  necessary  steps  Id 
the  winding  up  of  the  affairs  of  said  defendant 
banking  aswx&tioo,  and,  as.  such  recelTer,  did 
in  every  way  and  as  provided  by  the  Revised 
Statutes  of  the  XTnltea  States  and  the  amend- 
ments thereto  hold  himself  amenable  to  the 
orders  of  this  honorable  court;  and  your  ora- 
tor avers  that  the  jurisdiction  of  this  honor- 
able court  over  the  affairs  of  said  defendant 
banking  association  did  attach  on  the  2l8t  day 
of  February.  1889.  as  aforesaid,  and  that  the 
affairs  of  said  defendant  banking  association 
liave  nevw  been  wound  up,  bat  that  vour 
orator  Is  now  engaged  in  winding  up  the  affaire 
of  said  defendant  mtkine  association,  and  that 
It  will  be  necessary  for  nlm  to  bring  various 
snlta  to  collect  the  outstanding  assets  of  said 
association,  and,  among  others,  a  suit  against 
the  defendant  John  Ohetwood,  Jr.,  to  recover 
the  moneys  so  as  aforesaid  due  and  owing 
tram  him  to  the  defendant  banking  associa- 
tion, and  that  It  is  necessary  for  him  to  bring 
this  suit  and  to  obtain  the  relief  herein  prayed 
for,  so  that  he  can  proceed  to  wind  up  the 
affi^rs  of  said  defendant  banking  association 
without  further  Interference  from  the  defend- 
ants John  Chetwood,  Jr.,  or  the  alleged  board 
of  directors  of  said  insolvent  association." 

The  prayer  was  for  a  decree  adjudging  that 
4403complaiaant  "is*the  duly  elected,  quali- 
fied, and  acting  agent  of  the  defendaDt  Irank,  to 
wit,  the  California  National  Bank  of  San  Fran- 
cisco, and  assuch  exclusively  entitled  to  have  and 
receive  ia  his  custody  and  ander  his  control  all 
the  moneys  and  property  of  said  bank,  and  to 
collect  the  outstanding  Indebtedness  due  to 
•aid  bank,  whether  the  same  be  evidenced  by 
open  acconnis,  bills,  notes,  or  judgments  of 
record,  to  the  end  that  the  affairs  of  the  bank 
may  be  wound  up,  its  properly  converted  into 
money,  and  its  money  distributed  amoae  its 
sbarpDolders,  as  provided  try  the  national 
banking  laws  of  the  United  States;  that  all  the 
acts  of  the  defendant  banking  association 
through  Its  alleged  board  of  directors,  as  herein 
set  forth,  since  the  appointment  of  a  receiver 
to  take  charse  of  its  affairs,  as  herein  set  forth, 
be  adjudgeo  null  and  void,  and  that  its  board 
erf  directors  has  no  authority  to  take  any  action 
touching  the  afhlrs  of  the  association;  that  the 
said  hank,  its  board  of  directors,  officers,  and 
employees,  and  the  said  John  Chetwood,  Jr.. 
his  agent^  and  servants,  and  each  and  every  of 
their  said  attorneys,  solicitors,  and  counselors, 
be  forever  restrained  and  enjoined  from  deny- 
ing the  rights  of  your  orator  to  the  said  office 
of  agent  of  said  banking  association,  and  from 
denying  hlsri^t  as  sucn  to  the  exclusive  con 
trol  of  the  assets  of  said  bank,  as  above  set 
forth,  and  from  commencing  any  further  liti- 
gation gainst  him  as  such  agent,  and  from 
prosecuting  or  defending  any  action  hereto- 
fore brought  by  them  or  either  of  them  against 
your  orator  as  such  agent  touching  his  right  to 
■aid  oBLoa  and  tonehlng  his  ezcliwve  right  as 
tabh  agent  to  otdleet  £e  assets  of  said  bank, 
exo^  the  salt,  now  pending  In  this  oonrt, 
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brought  them  aa  aforp«ald  ajninst  Toar  or 
ator  on  the  ISth  day  of  Norembr-r.  l^i,  and 
which  suit  your  orator  hereby  especially  ex- 
empts from  the  operation  of  any  injuacUoo 
that  may  hereafter  be  granted  herein,  and  that 
the  said  bank.  Its  board  of  directors,  officers, 
and  employees,  and  the  said  defendant  Chet- 
wood, bla  sgants  and  servanis,  and  each  and 
every  of  their  said  attorneys,  soUcltora,  and 
couDselors,  be  forever  restrained  and  enjoined 
from  commenciog  any  further  suits  to  collect 
any  outstanding  aebtsdue  thesald  baDk,wlietb- 
er  the  same  *be  evidenced  by  an  open  [450 
account,  bill,  note,  or  judgment,  and  particu- 
larly from  attempting  In  any  manner  to  col- 
lect the  judgment  heretofore  recovered  for  s^d 
bank  against  the  said  Richard  P.  Thomas  and 
hereinbefore  referred  to,  and  from  farther 
prosecuting  the  suit  brought  by  them  in  the 
superior  court  of  Alameda  county  t«  place  a 
receiver  in  charge  of  the  Standard  Sosp  Oora- 
pany,  as  hereinbefore  set  forth;"  for  an  order 
to  uiow  cause  why  an  injunction  should  not 
Issue,  and  a  temixHary  restraining  order;  and 
for  general  relief. 

The  circuit  court,  on  February  84, 1896,  en- 
tered the  following  order: 

"It  Is  DOW  ordered,  adjudged,  and  decreed 
that  until  the  further  orrler  of  this  court  or  of 
the  judge  thereof,  the  defendants,  Uie  Califor- 
nia Kattnnal  Bank  of  San  FranclsGo,ii8  direct- 
ors, officers,  and  employees,  and  said  Jtdio 
Chetwood,  Jr.,  his  agents,  servants,  attorneys, 
solicitors,  or  any  other  representativo.  are 
hereby  restraiBed  and  enjoined  from  com' 
menciDg  any  further  litigMtion  against  the 
complainant,  as  agent  of  said  l>ank.  and  from 
commencing  any  further  suits  to  collect  any 
outstaoding  debts  due  said  bank,  whether  the 
same  be  evidenced  by  open  aecoants,  bills, 
notes,  or  jadgmente,  or  oUwrwise,  or  mm  In 
any  way  whatever  taking  or  attempting  to  take 
any  control  or  possession  of  any  of  the  funds 
or  assets  or  property  of  the  said  bank,  and 
from  setUing  and  allowing  or  attempting  to 
settle  or  allow  any  attorneys'  charges  or  any 
other  fees,  expenses,  or  costs  growing  oat  of  or 
which  It  may  be  claimed  grew  o«t  of  any  past 
litigation  In  ibis  matter,  and  from  In  any  way 
dl^oslng  of  or  encumberiog  any  of  the  assets, 
money,  or  property  of  said  bank;  but  the  de- 
fendants are  not  hereby  enjoined  from  prose- 
cuting or  defending  to  final  determination  any 
actions  in  this  matter  now  pending  In  the  su- 
preme court  of  the  state  of  Caliiomla  or  ui 
this  court" 

In  September.  1896,  petitioner  gave  notice 
and  attempted  to  move  to  his  action  in  the  su- 
perior court  of  San  Francisco  for  an  allowance 
for  fees  and  costs,  wherenpoa  9tate1er  moved 
In  the  circuit  court  to  punish  petitiooer  and 
bis  counsel  for  so  doing;  and  some  days  later 
moved  for  a  further  order  punishing  petitioner 
and  his  coiusel,  as  well  as  one  Vandenillee, 
'claiming  to  be  president  of  the  bank,and[4Sl 
Thompson,  his  counsel,  for  being  concerned 
In  suing  out  each  of  the  writs  of  error  In  caaes 
now  numbered  678  and  674  on  the  docket  of 
this  fx>urt.  Rules  to  show  cause  were  entered. 
As  to  the  matter  of  the  motion  In  the  state 
coart  for  an  allowance,  It  appeared  that  peti- 
tioner had  withdrawn  his  uppUcatlon,  and  the 
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ctrcait  court  adjudged  the  paDtabment  of  costs 
only,  as  it  held  the  Tlolatlon  of  Its  ord«r  had 
beeo  merely  techaical. 

Aa  to  the  other  rule  to  show  cause,  the  court 
on  the  19th  of  November,  1890,  eotered  an  or- 
der wbicb,  after  disclisrKing  Vandersllce  and 
TtrnmpROD,  thus  continued; 

"Sd.  That  At  the  time  of  applying  for  a 
writ  of  error  to  the  Supreme  Court  of  the 
TJniied  Slates,  la  the  name  of  the  defendant 
bank,  to  review  the  action  of  the  supreme 
couri  of  the  state  of  California  In  reTerstng 
the  judgment  recovered  by  John  Chetwood, 
Jr..  In  the  superior  couri  of  the  city  and 
county  of  San  Francisco,  state  of  California, 
npainst  Richard  P.  Thomas  in  the  action  of 
John  Cbetvood,  Jr.,  plalniifl,  v.  California 
National  Bank  of  San  Frnnclsco  et  at.,  de- 
fendantd,  the  said  E.  G.  Enspp  was  Ignomnt 
of  Ibe  fact  thai  an  Injunction  had  issued  out 
of  tills  court  in  this  case  on  the  24th  day  of 
February,  1896,  enjoining  Ibe  defendants 
herein  and  tbeir  attorneys  from  using  the  name 
of  the  hank  In  any  of  the  litigations  referred  to 
in  the  amendrd  bill  in  this  aciinn.  and  that  by 
reaRon  tbvreof  the  said  £.  G.  Knapp  Is  not 

f;uiliy  of  any  contempt  of  this  court  In  apply- 
ng  for  said  writ  of  error,  and  that  iaid  order 
to  show  cause,  aa  regards  the  actlrtn  of  the 
said  E.  G.  Knapp  in  applying  for  said  writ  of 
error,  is  hereby  dlschar^ea  as  to  the  said  E.  G. 
Knapp. 

"4ib.  That  at  the  time  of  applying  for  a 
writ  of  error  to  the  Supreme  Court  of  the 
United  Slates,  In  the  name  of  the  defendant 

baiik  and  John  Chetwood,  Jr.,  the  <)efendants 
here,  to  review  the  action  of  the  supreme  court 
of  the  Ktate  of  Callforniaupoo  the  appeal  taken 
by  the  complainant  here  from  an  order  of  the 
puperior  court  of  the  city  and  county  of  San 
Francisco,  state  of  California,  In  the  action  of 
John  Chetwood,  Jr.,  plaintiff,  e.  California  Na- 
tional Bank  of  San  Francisco  «tal.,  defendants, 
ma'tp  by  said  superior  court  on  the  8th  day 
452]  *<>f  July,  1895,  refusing  to  turn  over  to 
the  cnmplninant  here,  an  the  agent  of  the  bank, . 
a  certain  fund  of  money  on  deposit  In  said  su- 
perior court  to  the  credit  of  said  action,  and 
which  said  fund  then  be^oofred  and  now  be- 
loDga  to  aald  bank  and  which  said  fond  the 
complainant  here,  aa  the  agent  of  aald  bank, 
was  then  entitled  and  is  now  entitled  to  receive 
and  have  In  bis  custody,  to  the  end  that  It  may 
be  distributed  among  the  sbarebnlders  of  said 
bank  under  the  advice  and  direction  of  this 
court,  as  provided  by  law,  and  which  said 
writ  of  error  was  applied  for  and  obtained  for 
the  purpone  of  raising  in  that  action  the  ques- 
tion of  the  validity  of  the  election  and  ouali- 
flcaiioo  of  the  complainant  as  the  agent  of  said 
defendant  bank  and  for  the  purpose  of  pre- 
venting said  fuad  frnm  coming  into  the  hands 
of  the  complainant  as  agent  of  said  bank,  so 
that  It  might  be  used  by  the  said  defendant, 
John  Cbeiwood,  Jr.,  for  attorneys'  fees  and 
costs  incurred  by  him  in  Ibe  litigation  referred 
to  In  the  amended  bill  herein  and  in  prosecut- 
ing the  writ  of  error  referred  to  in  paragraph 
8  hereof,  ibe  said  E.  G.  Knapp  welt  knew  that 
an  injunction  had  duly  issued  out  of  this  court 
in  this  action  on  tlie  24th  day  of  February, 
1896,  enJoinioK  tbe  defendants  herein  and 
their  attorneys  from  any  further  IltlgaUon  in 
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and  about  said  fund  outside  the  supreme  court 
of  the  state  of  California  and  from  using  the 
name  of  the  bank  la  any  further  litigation  in 
and  about  said  fund  or  the  matters  referred  to 
In  tbe  amended  bill  herein,  and  well  knew 
that  It  had  been  adjudged  bv  this  court  In  this 
action  that  this  court  had  the  sole  and  exclu- 
sive jurisdiction  over  the  matter  of  winding 
up  said  defendant  national  bank  and  bad  the 
sole  and  ezclosive  Jurisdiction  over  tbe  ques- 
tion as  to  whetheror  not  said  complainant  was 
the  duly  elected  and  qualified  agent  of  said 
bank,  and  that  In  applying  for  said  last-named 
writ  of  error  the  said  £.  G.  Knapp  has  been 
guilty  of  a  contempt  of  this  court. 

"5th.  That  the  applications  for  both  of  the 
writs  of  error,  hereinbefore  referred  to,  were 
made  by  the  said  E.  G.  Knapp,  elalmlng  to 
lie  counsel  for  said  hank;  that  the  said  ETG. 
Knapp  did  not  then  represent  and  never  baa 
at  any  of  the  times  her^n  referred  to  repre- 
sentea  said  bank  as  its  attorney,  and  did  not 
then,  and  never  has  at  any  of  the  times  h«>n>in 
'referred  to,  represented  said  bank  asitii[453 
attorney,  and  did  not  then  and  never  has  bad 
authority  to  makeeither  of  aald  applications  in 
its  name:  and  that  boUi  of  said  applications 
were  made  by  tbe  eald  E.  G.  Knapp  at  (he  in- 
stance and  request  and  with  the  fullkoowledge 
and  approval  of  the  defendant  John  Chet- 
wood, Jr.,  and  that  in  making  both  of  said  ap- 

Sllcations  the  saia  defendant  John  Chetwood. 
r.,  baa  been  guilty  of  a  contempt  of  this  court. 
"6<h.  It  it  further  ordered  and  adjudged 
that  tlie  defendant  John  Chetwood,  Jr.,  and 
said  E.  G.  Knapp  pay  tbe  costs  of  this  pro- 
ceeding; and  that  In  prosecuting  the  writ  of 
error  referred  to  in  paragraph  8  hereof,  and 
which  said  writ  of  error  was  obuined  In  the 
name  of  the  defendant  bank,  they  altogether 
refrain  from  further  using  the  name  of  said 
t)ank;  and  tbey  are  hereby  forMdden  to  use 
the  name  of  aud  bank  in  any  way,  manner,  or 
form  in  tbe  farther  proaeontlon  of  Mdd  writ 
of  error. 

"7tb.  It  la  fnrther  ordered  and  adjudged 
that  the  defendants  herein  and  E.  G.  Knapp, 
tbe  attorney  for  said  defendants,  dismiss  In 
tbe  Supreme  Court  of  tbe  United  Slates  the 
writ  of  error  referred  to  In  paragraph  4  hereof, 
obtained  from  tbe  chief  justice  of  the  state  of 
California,  to  review  the  action  of  the  supreme 
court  of  the  state  of  California,  on  the  appeal 
of  Thomas  K.  Statcler,  complainant  herein, 
from  tbe  order  made  on  the  8th  day  of  July, 
1896,  by  the  superior  court  of  tbe  city  and 
county  of  Ban  Inwicisco,  state  of  Oallfomia. 
in  tbe  action  entitled  'John  Chetwood,  Jr.. 
Plaintiff,  e.  The  California  National  Bank  of 
San  Francisco  «t  oL,  Defendants,'  and  which 
said  writ  of  error  waa  made  returnable  before 
the  Supreme  Court  of  the  United  Slates  on  tbe 
IBth  day  of  December.  1896.  and  which  said 

§roceeding  in  said  Supreme  Court  of  the  United 
tales  is  entitled  The  California  National 
Bank  of  San  Francisco  and  John  Chetwood, 
Jr.,  Representative  Stockholder  thereof.  Plain- 
tiffs in  Error,  V.  T.  K.  Stateler  (Agenll,  S.  P. 
Young  (Receiver),  Robert  A.  Wilson,  Richard 
R  Thompson,  and  Richard  P.  Thomas,  De- 
fendants in  Error;'  that  said  writ  of  error  be 
dismissed  free  of  all  cost  to  said  complainant, 
and  that  tbe  defoidanta  herein  have  and  pro- 
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4S4]  dnce  "evidence  of  the  dismlfiul  thereof 
before  tbls  co\irt  within  twenty  (20)  days  from 
the  date  hereof." 

It  appe&rad  that  Ohetwood  bad  commenced 
snit  in  the  circnlt  court  directly  attacking  the 
validity  of  Stateler's  election;  and  also  that  It 
was  claimed  that  the  bank  had  recularly  main* 
taiped  a  board  of  directors^  and  that  offlcen 
had  been  elected,  pending  the  receiversbip  and 
the  subsequent  agency. 

The  peliliOD  alleged  that  petitioner  and 
Knapp  were  authorized  to  appear  on  behalf  of 
the  bank,  and  that  th^  had  been  employed 
by  the  preddent  and  the  vice  preddent  of  the 
bank  and  certain  other  ahareholders  to  appear 
on  behalf  of  the  bank  and  prosecute  the  writs 
<tf  mot,  and  had  ^ven  security  that  they 
would  BO  proeecule  said  writs  and  make  tbetr 
pleas  good,  and  attached  to  the  petition  was 
the  affidavit  of  VaodersIIce  In  the  superior 
court  of  8an  Francisco,  subscribed  and  sworn 
to  October  34,  to  the  effect  that  he  was  the 

8 resident  of  the  California  National  Bank  of 
an  Francisco,  and  that  "said  corporation  has, 
through  him  and  the  authority  given  him  by 
the  board  of  directors,  retained  and  employed 
£.  G.  Knapp,  an  attorney  and  counselor  at 
law,  as  attorney  to  represent  it  in  this  court 
and  in  the  supreme  court  of  this  state  and  of 
the  United  States,  if  necessary." 

The  recotd  contains  veiy  many  matteia  not 
above  set  forth,  but  the  foregoing  are  deemed 
•nfficlent  so  far  as  the  questions  determined 
by  the  court  are  concerned. 

Section  S384  of  the  Revised  Statutes  pro- 
vides that  on  refusal  of  any  national  bank  to 
pw  Its  dreulatlng  notes  and  lla  consequent 
default,  "  the  comptroller  of  the  cnrrency  may 
forthwith  appoint  a  receiver  and  require  of 
him  such  bond  and  security  as  he  deems 
proper.  Such  receiver,  under  the  direction 
of  ue  comptroller,  shall  take  possession  of  the 
books,  records,  and  assets  of  every  description 
of  such  association,  collect  all  debts,  dues,  and 
claims  belonging  to  It,  and,  upon  the  order  of 
a  court  of  record  of  competent  Jurisdiction, 
may  sell  or  compound  all  bad  or  doubtful 
debts,  and,  on  a  like  order,  may  sell  all  the  real 
and  personal  property  ot  such  association,  on 
nuch  terms  as  the  court  shall  direct;  and  may, 
455]  *if  necessary  to  pay  the  debts  of  such 
association,  enforce  the  Individual  liability  of 
the  stockbolden.  Such  receiver  shall  pay  over 
ail  money  so  made  to  the  Treasury  of  the 
United  States,  subject  to  the  order  of  the 
comptroller,  and  also  makereportto  thecomp- 
ttoller  of  all  his  acts  and  proceedings." 

By  the  act  of  June  80, 1876  (19  Slat,  at  L. 
68,  chap.  166).  the  authority  of  the  comp- 
troller to  appoint  a  receiver  was  given,  under 
the  eircnmatancea  enumerated,  and,  among 
them,  whenever  the  comptroller  becMne  satla- 
fled  on  examination  oi  Ita  ^Eaira  that  the  bank 
was  insolvent. 

The  BubstUutlon  of  ftn  agent  for  the  receiver 
is  provided  for  by  the  act  of  June  80,  1876,  as 
amended  by  the  act  of  August  8, 1893  (37  Stat, 
at  L.  84S.  chap.  860).  When  the  comptroller 
has  paid  the  debts  of  the  particular  bank,  not 
Including  shareholders  wno  are  creditors  of 
such  association,  and  all  expenses,  and  the  re- 
demption of  the  bank's  circulating  notes  shall 
have  been  i»roTlded  for  aa  preacHbed,  the 
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comptroller  calls  a  meeting  of  the  shaiehold* 
era,  at  which  they  determine  by  a  majority 
vote  whether  the  receiver  shall  be  continuea 
to  wiod  up  the  affairs  of  the  bank  or  an  agent 
shall  be  appointed  for  that  purpose.  *'In 
case  the  said  meeting  shall  by  a  vote  of  a  mm* 
Jorlty  of  the  atock  In  value  and  number  of 
shares  determine  that  an  agent  shall  be  elected, 
the  said  meeting  shall  thereupon  proceed  to 
elect  an  agent,  voting  by  ballot.  In  person  or 
by  proxy,  each  share  of  stock  entitling  the 
holder  to  one  vote,  and  the  person  who  shall 
receive  votes  representing  at  least  a  majurity 
of  stock  in  value  and  number  shall  Im  declared 
the  agent  for  the  purposes  herdoafter  provided, 
and  whenever  any  of  the  shareholders  of  the 
association  shall,  after  the  election  of  aaeh 
agent,  have  executed  and  filed  a  bond  to  the 
Satisfaction  of  the  comptroller  of  the  currency, 
conditioned  for  the  payment  and  discharae  In 
full  of  each  and  every  claim  that  may  there- 
after be  proved  and  allowed  by  and  before  a 
competent  court,  and  for  the  faithful  perform* 
ance  of  all  and  singular  the  duties'  of  such 
trust,  the  comptroller  and  the  receiver  shall 
thereupon  transfer  and  deliver  to  such  agent 
all  the  undivided  or  uncollected  or  other  assets 
of  such  association  then  remaining  In  the  hands 
or  subject  to  the  ordw  and  'control  of  £456 
aali  eomptroller  and  aald  reoriver,  or  either  of 
^em;  and  for  thla  porpose  said  comptroller 
and  said  receiver  ue  hereby  severely  empow- 
ered and  directed  to  execute  any  deed,  assign- 
ment, transfer,  or  other  instrument  in  writing 
that  may  be  necessary  and  proper,  and  upon 
the  execution  and  delivery  of  such  lostrament 
to  the  aidd  agent  the  aald  comptroller  and  the 
said  receiver  shall  by  virtue  of  this  act  be  dis- 
charged from  any  and  all  llabilitlea  to  such  aa- 
soclation.  and  to  each  and  all  the  creditors  and 
shareholders  thereof.  Upon  receiving  such 
deed,  assignment,  transfer,  or  other  Instru- 
ment, the  person  elected  such  agent  shall  hold, 
control,  and  dispose  of  the  assets  and  prop- 
erty of  such  association  which  he  may  receive 
under  the  terms  hereof,  for  the  benefit  of  the 
ahareholders  of  such  aasociatton,  and  he  may 
in  hla  own  name,  or  In  the  name  of  such  asso- 
ciation, sue  and  be  sued,  and  do  all  other  law- 
ful  acts  and  things  necessarv  to  finally  settle 
and  distribute  the  assets  and  property  In  bis 
haods,  and  may  sell,  compromise,  or  com- 
pound the  debta  due  to  such  association,  with 
the  consent  and  approval  of  the  circuit  or  d)^ 
trict  court  of  the  United  States  for  the  district 
where  the  business  of  such  association  waa 
carried  on,  and  shall  at  the  conclusion  of  his 
trust  render  to  such  district  or  circuit  court  a 
full  account  of  all  bis  proceedings,  receipt^, 
and  expenditures  as  aucn  agent,  which  court 
shall,  upon  due  notice,  settle  and  adjust  such 
accounU  and  discharge  sidd  agent  and  the 
aturetlea  npon  said  bond." 

Me$tr$,  A.  B.  Brown*,  A.  T.  BHttm,  and 
Bodert  Rat  for  petitioner. 

Mr.  BotMrt  Brent  Mltehell  for  re- 
spondenL 

Mr.  Chief  Jnattce  Fuller  delivered  the  o^n- 

ion  of  the  court: 

The  writs  of  error  removed  the  orielnal  suit 
In  both  its  branchea  to  Ihia  court,  and  whether 
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or  not  Jurisdiction  may  be  entertained  of  both 
or  either  of  I  hem.  It  Is  for  this  court  to  deter- 
mine when  the  question  properly  arisefl. 
457]  'And  so  If  there  be  controversy  In  re- 
spect of  the  form  of  the  write,  parties,  citation 
and  Bervice,  or  otherwise,  these  an  matters  fbr 
the  dUposltlon  of  this  oonrt  without  interfer- 
ence from  any  other. 

We  find  it  impossible  to  accept  any  ground 
sugfeated  for  the  assumption  oy  the  circuit 
court  of  jurisdiction  to  compel  Cbetwood  to 
desist  from  nslng  the  name  of  the  bank  on  the 
writ  of  error  Id  the  case  against  Thomas,  and 
to  dismlu  absolutely  the  writ  of  error  in  the 
case  lovoiTing  Stateler'a  effort  to  obtain  con- 
trol of  the  funds. 

it  la  true,  as  stated  In  Ehs  parte  7\fl0r.  149 
U.  8.  184. 181  [87:  680,  695],  that  "  uo  rate  U 
better  settled  than  that  when  a  court  has  ap- 
pointed a  xeoelTflr.  hla  poMasdon  is  the  possee- 
slon  of  the  oonrt,  for  the  beneflt  of  the  parties 
to  the  suit  and  all  concerned,  and  cannot  be 
disturbed  without  the  leave  of  the  court;  and 
that  if  any  person,  without  leave.  Intentionally 
Interferes  with  such  possession,  he  necessarily 
commits  a  contempt  of-  court,  and  la  liable  to 
paolBbment  therefor."  But  we  do  not  reard 
these  proceedings  as  falling  within  lhat  ruHk 

As  neither  the  bank's  officers  or  directors, 
nor  the  receiver,  nor  the  comptroller,  would, 
OD  demand,  bring  suit,  Cbetwobd's  suit,  on  be- 
half of  himself  and  other  stockholders  of  the 
Califomia  National  Bank  of  San  Francisco  to 
recover  Judgment  in  the  bank's  favor  for  the 
alleged  wrongful  acts  of  the  managiDg  agents 
of  Uie  corporation,  must  be  assumed,  on  this 
record,  to  nave  been  properly  Instituted,  and 
It  Is  not  contended  that  this  was  ever  chal- 
lenged by  the  receiver  or  by  Btateler  claiming 
as  his  successor.  The  receiver  was  made  a 
party  defendant  thereto,  but  took  no  steps  to  re- 
move the  cause  to  the  Federal  court,  and,  as  Is 
averred,  assumed  an  attitude  of  hostility  to  the 

f»rosecutioD  of  the  suit,  and  did  nothing  to  aid 
n  securing  judgment  ag^nst  the  omcers  of 
the  bank,  whose  allegea  breach  of  trust  and 
llRbility  therefor  was  the  sole  foundation  for 
the  action.  Nor  Is  It  questioned  ibat  the  nuit 
was  rightly  brought  in  the  state  court.  WM- 
temon  v.  Amctkeag  2/ai.  AmJfe,  184  U.  8.  697 
[83: 1002]. 

The  receiver  was  appointed  by  the  comp- 
troller of  the  currency,  January  14, 1889,  and 
458]Chetwood  commenced  hla  suit  *July  19, 
1890.  The  receiver  was  not  the  officer  of  any 
court,  but  the  agent  and  officer  of  Ibe  United 
Blates,  as  ruled  by  Mr.  Justlcu  Gray, on  circuit. 
In  Price  v.  Abbott,  17  Fed.  Rtio.  606,  and  by  Mr. 
Justice  Jackson,  then  circuit  judge.  In  Arm- 
etronff  v.  Trautman,  86  Fed.  Rep.  376.  And 
see  Pinier  v.  Sabin,  149  U.  8.  478,  470  [87:  816. 
818]:  Ptatt  V.  Beach,  2  Ben.  SOS;  Fr^inghuy- 
ten  V.  Baldwin,  13  Fed.  Rep.  895;  Armetrong 
V.  Ettleeohn,  86  Fed.  Rep.  209. 

It  has  been  so  often  decidad  that  the  aathor- 
Ity  Tested  in  the  comptroller  to  sppoliit  a  re* 
celver  of  a  defaulting  or  Insolvent  national 
bank,  or  to  call  for  a  ratable  assessment  upon 
its  stockholders,  is  not  open  to  objection  be- 
cause vesting  that  officer  with  judicial  power 
in  violation  of  the  Constitution,  that  we  have 
r«mntly  declined  to  reexamine  that  question. 
Diuhnea  V.  LdanO,  m  U.  8.  684  [ante,  244]. 
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The  receiver  acts  under  the  control  of  tha 
comptroller  of  the  currency  and  thr  moneys 
collected  by  him  are  paid  over  to  the  comp- 
trollo',  who  dlabursea  Uiem  to  the  creditors  of 
the  Insolvent  bank.  Under  U.  8.  Rev.  8i8t. 
%  6384,  when  the  receiver  deems  it  desirable 
to  sell  or  compound  bad  or  doubtful  debts,  or 
to  sell  the  real  and  peraonal  property  of  the 
bank,  It  devolvea  upon  him  to  procure  "the 
order  of  a  court  of  record  of  competent  jurl^ 
diction,"  but  the  funds  ariafng  therefrom  are 
disburaed  by  the  comptroller,  as  In  the  Instance 
of  other  ooilectlons. 

The  circuit  court  did  not  have  the  assets  or 
property  of  this  bank  In  its  possession  on  July 
19. 1890.  nor  was  the  leave  of  that  court  neces- 
sary in  order  that  the  receiver  might  be 
made  a  party  defendant  to  the  action  inaUtnted 
by  Cbetwood  on  that  day. 

In  the  bill  filed  by  Btateler.  In  the  dnmU 
court,  Jannaiy  4,  IwW,  to  enjdn  Cbetwood 
and  the  bank,  the  averment  Is  made  that  on 
February  31,  1889,  the  receiver  filed  an  appli- 
cation In  the  circuit  court  entitled  "/a  re  Ap- 

CatloD  of  Receiver  of  the  Califomia  National 
k  for  the  Sale  of  Personal  Property,"  and 
the  bill  assarts  as  a  otmdnalon  of  law  that 
thereby  "the  B^d  reoalver  submitted  himself 
and  the  affairs  of  said  banking  association  to 
the  jurisdiction  of  this  honorable'cQuru  "[459 
The  application  thus  referred  to  Is  not  made 
part  of  the  return  to  the  rule,  but  from  the  aver- 
ments of  the  bill  Id  nguA  to  It,  and  from  the 
terms  of  the  national  banking  law  itself,  wn 
think  It  plain  that  no  aocb  result  followed 
Its  presentation.  Our  attention  has  been  called 
to  no  case  Id  which  it  has  been  held  that  the 
filing  of  such  petitions  by  national  bank  re- 
ceivers in  the  Federal  courts  operatee  to  make 
the  receiver  an  officer  of  the  court  or  to  place 
the  assets  of  the  bank  within  the  control  of  the 
court  in  the  sense  In  which  control  Is  acquired 
wliere  a  receiver  Is  amwinted  by  the  court. 

As  we  have  said,  COietwood's  right  to  bring 
the  suit  In  the  state  court  against  the  officers 
of  the  bank  must  be  held  as  not  open  to  dis- 
pute on  this  record,  and  the  bank  was  properly 
made  a  party. 

Whether  Uie  bank'a  name  was  necessarily  or 
rightly  used  In  the  prosecution  of  the  writs  of 
error,  we  are  not  now  called  on  to  dedde. 

The  suit  waa  property  brought  in  the  atato 
court,  proceedeif  to  judgment,  and  was  car- 
ried to  the  supreme  court  of  California  on  ap- 
peal. These  courts  undeniably  had  jurlsdlo- 
tion  over  the  suit  and  the  parties.  Aoout  four 
years  after  the  suit  was  commenced,  Btateler 
was  elected  agent  to  succeed  the  receiver,  and 
the  usual  assignment  by  the  comptroller  and 
receiver,  to  him  as  such,  was  executed.  The 
legality  of  8tateler's  election,  though  contro- 
verted, must  be  conceded  for  the  purposes  of 
this  application.  But  did  the  substitution  of 
an  agent  for  the  receiver  oust  tiie  jurisdiction 
of  the  state  courtt  Certainly  not.  He  waa 
no  more  an  officer  of  the  droult  oonrt  In  the 
first  instance  than  the  receiver  was.  The 
agent  proceeda  in  the  settlement  with  like  at^ 
thority  to  that  conferred  upon  the  receiver, 
although  at  the  conclusion  of  bis  duty  he  is  r^ 
quired  to  render  to  the  circuit  or  district  cobrt 
of  the  United  Statea  for  the  district  where  the 
buitneas  ai  the  bank  la  oarred  on  **a  fall  ac- 
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eoont  of  all  his  prooeedtngi,  reoeiptt(  and  ex- 
pmdllans  as  nudi  agent,  which  ocmrt  dull, 
npoo  doe  noUee.  aettie  and  adjnat  aaoh  ae- 
oonnta  and  diMharfce  Mid  agent  aod  the  Bare- 
tfaanpoDH^  boDd;"  andthuaheaiid  hlabODds- 
men  are  protected  bj  the  final  order  of  the  Fed- 
460]eral  'oonrt  upon  the  perfomunce  of  the 
coodUioni  irapoBed.  But  there  ia  nothlDg  Id 
the  lansoage  of  the  atatnte  from  which  it  can 
be  iofened  that  it  waa  the  intention  that  the 
JuTMictlOB  of  atate  oonrta  of  competent  and 
concnrrcDt  jarlsdictloD,  flnt  obtained,  should 
be  interfered  with  by  restraining  orders  Issued 
by  Federal  courts  on  the  application  of  each 
an  a^L  The  aeent  may  Indeed  Interrene  in 
a  case  in  the  state  court  and  revive  the  frolu 
of  the  UtigalioD  to  be  administered  subject  to 
the  floal  approral  of  the  Federal  ooait,  and, 
accordingly,  Stateler  as  agent  aubmltled  falm- 
Melf  to  the  Jurisdiction  of  the  state  courts  and 
applied  for  an  order  turning  over  to  him  the 
fund  so  far  as  realized.  IfeTertbelesa  the 
agent  must  abide  the  result  and  cannot  control 
it  through  the  interpotitlon  of  another  inde- 
pendent and  concurrent  juriadldlon. 

The  doculttc  ia  firmly  eatabliabed  that  where 
the  Jurisdiction  of  a  conn,  and  the  right  of  a 
plaintiff  to  prosecute  hia  suit  la  It,  have  once 
attached,  that  rirht  cannot  be  arrested  or  taken 
away  by  proceedings  In  another  court,  and  that 
where  property  1«  actually  In  the  possession  of 
one  court  of  competent  jurisdiction  such  pos- 
aesaiOD  cannot  be  disturbed  by  process  out  of 
another  court  of  ooocurrent  Jurisdiction. 
Motanr.  »uirge»,  154  U.  8.  S66  [88:  961],  and 
cases  cited.  And  by  U.  8.  Rer.  Btat.  §  720, 
the  granting  of  injunctions  to  stay  proceedings 
in  any  court  of  a  state  Is  prohibited  in  express 
terms.  It  is  unnecesMiry  here  to  point  out 
aurh  exceptions  or  Umitaliona  as  may  exiaU 

Obrtoiuly  the  drctrit  court  could  not  restrain 
the  proaecution  of  thla  suit  In  the  state  couru, 
and  we  are  equally  clear  that  If  Fedenl  ques- 
tions arose,  the  cfrauit  court  could  not  prevent 
this  court,  or  a  Justice  tbereof,  or  the  presiding 
Judge  of  the  sute  court,  from  graotiog  writs 
of  error,  by  restraining  the  parties  from  ap- 
plying dierefor;  nor  could  it  properly  direct 
their  dismissal,  having  been  sranted.  Cases 
(raosferrad  to  this  court  must  Be  dealt  with  1^ 
this  court,  or  course  It  la  quite  possible  that 
the  litigation  had  gone  far  enough  after  the 
state  Bupreme  court  bad  passed  upon  It,  but 

KrUes  cannot  be  deprived  of  the  right  to  pro- 
IE  it.  It  the  right  exists.  In  thla  manner  and 
under  such  circumsiances. 
4A11  *CoD8lderedapartfromthecoostructlon 
placed  upon  it  by  the  circuit  court,  we  should 
s»  that  the  injunction  Mtler  of  Febmaiy  24, 
1W0.  was  not  Intended  to  restrain  either  Chet- 
wood  or  the  bank,  or  both,  from  prosecuting 
the  writs  of  error  from  this  court.  The  cod- 
eluding  words  of  the  order  are  "but  the  de- 
fendants are  not  bereby  enjoined  from  proae- 
cnUug  or  defending  to  floal  determination  any 
actions  In  this  matter  now  peadlng  in  the  su- 
preme court  of  the  state  of  Oallforma  or  In  this 
court."  According  to  the  practice  In  this  court 
a  writ  of  error  has  been  treated  rather  as  a 
continuation  of  the  original  lltigntion  than  the 
commencement  vlt  n  mw  action.  IMiont  t. 
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JohnMoa,  65  n.  8.  24  How.  SOS  [Iff:  6S8, 
683]:  Oohtnt  Virginia,  19  U.  8.  6  Wheal. 
410  [B:  2B2].  But  lii  any  view  we  should  not 
have  thouglit  that  writs  of  error  were  included 
within  the  scope  of  the  order,  or  that  the  dr- 
cuit  court  designed  to  interfere  in  such  a  way 
with  the  prosecution  of  the  principal  contro- 
versy as  to  arbitrarily  stop  the  case  on  the  Judg- 
ment of  the  supreme  court  of  tlie  slate  If  It 
proved  adverse  to  the  bank  and  its  interested 
stockholders,  and  leave  them.  If  anch  nder 
were  lawful,  wholly  without  further  remedy,  if 
such  they  had;  or  to  preclude  (me  of  the  par- 
ties from  attempting  to  obtain  a  review  of  tlie 
Judgment  in  the  matter  of  the  rights  of  Siate- 
ler,  however  that  might  be  determined  in  the 
atate  supreme  court,  whose  decisions  on  both 
appeals  were  rendend  after  the  anliy  ot  the 
restraining  order. 

The  circuit  court,  however,  has  otherwise 
coDslrued  tbe  order,  and  has  adjudged  peti- 
tioner and  his  counsel  guilty  of  contempt  ia 
its  violation  as  thus  construed.  Aud  It  has  di- 
rected petitioner  to  dismiss  one  of  tbe  writs  of 
error  and  todealat  from  using  the  name  of  the 
bank  In  tbe  other.  In  advance  of  what  we  may 
determine  as  to  either  of  Iheae  mattera  when 
coming  on  to  be  disposed  of. 

As  In  our  opinion  the  circuit  (Murt  exceeded 
Its  jurisdiction  in  thus  proceeding,  we  are  oon- 
strained  to  make  the  rule  absolute. 

By  %  14  of  the  Judiciary  act  of  September 
2i  1789  (1  8)at.  at  L.  61,  chap.  20).  carried 
forward  as  g  716  of  the  Revised  SuiuteR.  this 
court  and  tbe  circuit  and  district  *couri»[462 
of  the  United  States  wereempowered  by  Oto- 
gress  "to  lsauea]lwritB,notipeclflcal1y  provided 
for  by  statute,  which  may  be  agreeable  to  tbe 
usages  and  principles  of  law;"  and,  under  this 
provision,  we  can  undoubtedly  issue  wriis  of 
certiorari  In  all  pn^Mroaaes;  AtMriran  OonH. 
Go.  V.  JaOcMimvilU.  T.  d  K.  W,  B.  Co.  148  V. 
B.  872,  880  [87:  466,  490].  And  although,  aa 
observed  in  that  case,  this  writ  has  not  been 
issued  as  freely  by  this  court  as  by  tbe  court 
of  Queen's  bench  id  England,  and.  prior  to  the 
act  of  March  8, 1801  (96  8UL  at  L.  826.  chap. 
617),  had  been  ordinarily  used  as  an  auxiliary 
process  merely,  yet,  whenever  the  drcum- 
atancM  imperatively  demand  that  form  of  ln< 
terposltlon  the  writ  may  be  allowed,  as  at 
common  law,  to  correct  excesses  of  jurisdic- 
tion and  In  furtherance  of  Justice.  "Add,  Pr, 
*d9e:  Bacon.  Abr.  tit.  GaUorari. 

Judgments  In  proceedings  Id  contempt  are 
not  reviewable  bere  od  appeal  or  error  {Baj/e$ 
V.  Fiteher,  102  U.  8.  181  [96: 951;  ib  Debt,  166 
U.  8.  578  [89:  1005],  159  U.  8.  251),  but  may 
be  reacbeaby  certiorari  In  tbe  absence  of  any 
other  adequate  remedy. 

The  writ  of  certiorari  will  be  allowed  to 
bring  up  the  record  so  that  the  order  adjudg- 
ing Chetwood  and  hia  counsel  In  contempt  for 
being  concerned  In  suing  out  the  writs  of 
error,  and  directing  them,  or  either  of  them, 
to  refrain  from  prosecuting  the  one  writ  In  the 
name  of  tbe  bank  and  to  dismiss  tbe  otlm. 
may  be  revised  and  annulled.  Wa  pnaume, 
after  what  we  have  said,  it  will  not  dc  neoia- 
sary  for  tbe  writ  to  Issue. 

BuU  abteimUs  ctrUBrmri  nffwssd. 

1«  I7.& 
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■3]     TJNmO)  STATES,  Appt., 

V, 

ONONA  &  ST.  PETEK  RAILROAD 
OOMPAJinr.  WiDODB  ft  St.  Feier  Land 
Company,  «<  af. 

OSeeS.  a  Bcpoiter^ea.MMB.1 

Iroa  jUito  pureftoarr*  (ff  jniliic  land*— act*  «f 
1S87  and  l8$6—Tteovering  *aliue  ef  land*. 

Boom  lite  porebMera  pro4eeted  tbe  >ot  of 
OoDnuf  of  ISBt  TespeoHDE  tbe  caacelatfoo  of 
patents  and  oertlflcatloiM  of  public  laoda  loolude 
a  purcbaser  of  taob  land  for  value  in  mod  faith 
belieTniK  tbat  be  is  aoqulrlns  a  perfect  Utle.  aU 
tbouKta  be  mar  be  obacaed  by  the  reoordB  with 
knowtedffc  ot  certeio  mtrlea  whicb  by  the  true 
rules  of  ooDWmeboD  would  mate  tbe  title  de- 
fective-. 

The  aots  of  VBSI  and  1806  ooDflrmed  tbe  dtle  of  a 
purcbaser  from  a  railroad  comptny  of  lands  oer- 
tifled  or  paiented  for  iisbeoeflt,  ootwitbataadloir 
erron  or  IrrefniUrltiei  lo  the  land  departmeat 
or  tbat  tbe  lauds  wete  excepted  from  tbe  opera- 
don  of  U>e  trrant  if  within  Its  limits,  prnTldlns  he 
purdiased  in  grood  falUi,  paid  value,  and  the  lands 
w«ra  puUlo  lands  and  free  from  individual  or 
other  claims. 
I.  Kor  can  tbe  (rovemment  recover  from  the  ratu 
road  oompnn  J  tbe  value  of  suob  lands  so  errooe- 
owlr  certided  throuith  a  mistake  of  tbe  land 
department  wben  other  lands  wbloh  could  have 
been  properly  oertltled  have  sfooe  been  sold  to 
other  panfM  eo  tbat  there  is  do  war.of  fUUng  tbe 

[No.  821.] 

Argmed  Nowmber  SO  and  December  1,  1896. 
Decided  FOrvarplS,  1897. 

APPEAL  from  a  decree  of  the  United  States 
Circuit  Conn  of  Appeals  for  the  Eighth 
CitcuU  afflrmtot;  tbe  decree  of  the  Circuit 
Conrt  of  tbe  Cnitf>d  States  for  the  District  of 
MiDoesoiH  dismissing  a  anit  in  equity  brought 
^  the  Uoiied  States,  plaintiff,  against  tbe 
Winona  &  Si.  Peier  Railroad  Company  et  ai., 
for  caocrlatioo  of  a  certification  to  tbe  state 
o(  Minoesola  of  certain  lands  for  the  benefit  of 
said  company,  and  a  restoration  of  tbe  lands  to 
tlie  publte  domain.  Affirmed. 
See  same  case  below,  8S  U.  B.  App.  273. 

Statement  by  Mr.  Justice  Brewer: 
This  was  a  bill  in  equity  filed  by  the  United 
States  Id  the  circuit  court  for  the  district  of 
MioDesota  uoder  authority  of  tbe  act  of  Con- 
Stfss  March  3.  1887  (24  Stat  at  L.  6S6,  chap 
376)proTf(iing  for  ibe  ad  justmentof  land  g  rants 
made  by  Conitress  to  aid  In  tbe  constructTon  of 
itilroaas,  and  for  tbe  forfeiture  of  unearned 
Uods,  etc.  The  charge  was  tbat  tbe  lands  speci- 
fied in  the  bill  had  been  wrongfully  certified  to 
tbe  state  of  HinDesota  for  tbe  benefit  of  tbe 
defendant  compsny,  and  tbe  prayer  was  for  a 
CkDcelatlna  of  sacb  ceittfication  and  a  restora- 
tion of  tbe  lands  to  the  public  domain.  After 
toawen  by  the  railroad  company  and  some  of 


tbe  other  defendants  an  agreed  statement  of 
facts  was  prepared,  upon  which,  with  the 
pleadings,  the  case  was  submitted  to  tbe  cfr- 
cuit  court  for  decMoD.  Upon  heating  a  de- 
cree was  eatered  dtamlssing  tbe  *bin,[464 
which  thereafter  was  afflriMd  by  tbe  circait 
court  of  appeals  for  tbe  elgfath  clrcaft.  83  U. 
B.  App.  273. 

By  tbe  agreed  statement  the  following  facts 
appear,  and  upon  them  tbe  rights  of  the  parties 
depend:  On  March  8, 1857,  Congress  passed  an 
act  (11  Stat,  at  L.  196,  chap.  99)  granting  to 
Mlnseeota  to  aid  fn  tbe  bnildine  of  certain 
lines  of  railroad  tbe  alternate  odd-numbered 
sections  for  6  sections  in  width  on  each  side  of 
tbe  line  of  each  road.  Tbe  amount  of  this  grant 
was  increased  by  the  act  of  March  8.  1866  (18 
Stat,  at  L.  626,  chap.  105)  lo  10  sections  per 
mile.  By  appropriate  state  legislation  the  de- 
fendant railroad  company  became  one  of  the 
beneficiaries  of  iblsgrant.  It  duly  constructed 
its  road,  and  the  construction  was  accepted 
and  approved.  Tbe  lands  in  controversy  were 
within  the  limits  and  terms  of  tbe  grant,  and 
were  certified  lo  the  state  nearly  all  In  tbe  years 
1872,  1878,  1874.  and  187S,  though  two  tracu 
were  not  so  certified  until  the  year  1879.  At 
the  time  of  tbe  flllOK  by  the  railroad  company 
of  its  map  of  definite  location  there  were  on 
tbe  records  and  files  of  tbe  Land  Office  home- 
stead  entries  or  pre-emption  filings  upon  these 
lands,  regular  In  form  and  prima  facie  valid, 
some  of  them  having  been  made  intermediate 
the  time  tbat  tbe  line  of  the  railroad  was  sur- 
Teyed,  slaked  out,  and  marked  on  the  face  of 
the  earth  and  the  date  of  tbe  filing  of  the  map 
of  definite  location,  and  some  having  been 
made  prior  to  tbe  first-named  time.  Proceed* 
lags  were  had  In  the  General  Land  OflSce,  aft- 
er proper  notice  by  publication,  br  wbicb  all 
tbrse  entries  and  filings  were  duly  canceled 
prior  to  tbe  certification  of  the  lands  to  tbe 
Slate  of  Minnesota.  Tbe  caacelatlons  were 
itenerally  oo  tbe  ground  of  abandonment,  and 
from  the  time  thereof  np  to  the  filing  of  the 
agreed  aUtement  of  facta,  July  26.  1898,  none 
of  the  persons  who  bad  made  such  homestpad 
.  entiles  or  pre-emption  filings  had  ever  made 
any  claim  to  the  landa,  so  far  as  shown  by  tbe 
records  of  the  land  deimrtment.  The  railroad 
company  sold  and  Conveyed  tbe  lands  to  parties 
who  paid  value  and  bought  believing  that  the 
company's  titlewas  animpeacbable.  Further, 
after  tbe  patent  from  the  state  tbe  lands  were 
subjected  to  taxalioo,  and  the  land  company, 
tbe  grantee  from  *tbe  railroad  companyr4o5 
of  moat  of  these  lands,  alone  paid  over  |8,000 
of  taxes  while  it  held  tbe  title.  It  was  not  pre- 
tended tbat  the  amount  of  lunds  certified  for 
tbe  benefit  of  tbe  defendant  railroad  company 
(inctudiDg  therein  the  landsin  controversy)  ez- 
ceede(j  tbe  grant.  In  other  words.  It  was  not 
claimed  that  the  railroad  company  ever  got 
more  lands  than  It  was  entitled  to,  but  only 
that  these  particular  tracts  were  wrongly  cer- 
tified to  it. 

It  was  dso  admitted  "that  on,  before,  and 


TitmL~At  to  prt-m-pUon  rfi^ttt,  see  note  U>  /or  lands,  how  eonatrusd.  see  note  to  Waits  v.  Und- 
Dnhed  Slates  v.  Fitzfrerald,  10: 78S.  sey.  5: 428. 

IhatiMtenf*  for  bmd  maybe  att  omU*  for  fraud,  AtUilandgrantttoraOroad*,  see  note  to  Kansas 
taeaotetoinilerv.KerMkSSl.  P.  R.  Co.  v.  Abdilson.  T.  A  8.  F.  B.  Oo. »:  7H. 
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for  a  long  time  after  the  certlflcation  of  the 
lanils  in  queslloD  to  tbe  slate  on  account  of  the 
railroad  graata  It  was  uaffomly  held  and  ruled 
t^tbeSwretary  of  the  Interior  and  the  other 
oslcen  of  the  land  department  of  the  United 
Stales:  (a)  That  the  line  of  a  railroad  became 
and  was  definitely  fixed  so  aa  to  attach  the 
grant  to  the  odd-numbered  sections  within  the 
granted  limits  u  soon  as  surveyed,  staked  out, 
and  marked  on  the  face  of  the  earth;  and  {b) 
that  a  homestead  enti?  In  all  reapeeta  regular 
snd  legal  excepted  the  land  covered  thereby 
from  the  operation  of  a  railroad  grant  attach- 
ing  during  the  existence  of  such  entry;  that 
the  validity  of  a  homestead  entry  was  open  to 

auestion  by  the  company,  and  tf  it  was  shown 
lat  such  entiy  waa  fraudulent  or  irregular  in 
Its  inception,  or  that  tt  bad  been  abandoned 
beftm  tfae  iw>t  of  the  toad  attached,  it  wu 
held  not  to  except  the  land  from  the  grsjit,  bnt 
the  Inirden  of  so  showing  waa  upon  the  com- 
pany, and,  in  the  absence  of  such  proof,  the 
entry  being  valid  upon  its  face  was  held  to  ex- 
oept  the  land  from  the  grant,  even  though 
iubaequently  abandoned;  and  10)  that  a  pre- 
emption claim,  which  may  have  existed  to  a 
tract  of  land  at  the  time  of  the  attachment  of 
«  railroad  arrant.  If  aubsequenily  abandoned 
and  not  consummated,  even  though  In  all  re- 
apects  legal  and  bona  fide,  waa  held  not  to 
operate  to  defeat  the  grant,  but,  upon  the  fail- 
ure of  such  claim,  the  land  covered  thereby 
was  held  to  inure  to  the  grant  aa  of  the  date 
wliea  such  grant  became  effective;  and  (d) 
that  the  rights  under  the  grants  attached  to 
the  lands  in  the  granted  aod  Indemnity  limits 
as  of  the  same  date,  and  that  selection  was  not 
deemed  necessary  to  attach  tbegrant  to  any  spe- 
ciflc  tract  within  tfae  Indemntty  *llmiis; 
and  (r)  that  the  lands  within  the  indemnity 
Umits  were  withdrawn  at  tlie  same  time  as  thore 
within  the  primary  or  granted  Hmlta;  and  (0 
that  within  the  common  limits  of  like  charac- 
ter of  two  contemporaneous  grants  each  waa 
held  to  be  entitled  to  an  undivided  moietv  of 
the  lands  within  such  common  limits;  and  iff) 
that  in  pursuance  of  and  in  accordance  with 
the  aforesaid  rules,  the  grants  to  and  for  each 
aod  all  of  the  land-grant  railroad  companies 
In  the  state  of  Minnesota  were,  before,  at,  and 
for  a  long  time  after,  the  certification  of  the 
lands  In  question,  administered.** 

The  act  of  March  16tl7,  la  found  printed 
beiow.f 

*Bt  tt  enacted  hy  CAe  Senate  and  BtniM  a/  Repn- 
mnlalitet  of  (h«  United  Statet  of  Anuriea  In  0cm- 
areuf  onCTitblcd.  That  tbe  Seoretarr  of  the  Interior 
fw  and  Is  hereby  auUioriied  and  directed  to  Imme- 
4tatelr  adjust.  }□  aooordanoa  with  tbe  dedaJons  of 
tbe  Supreme  Court,  eacti  of  ttie  railroad  land 
crania  made  by  Cunvrm  to  aid  Id  tbe  oonstniotton 
of  railroads  aod  taeretufore  unadjusted. 

Sec.  2.  That  If  tt  sball  appear,  upon  the  comple- 
tion of  Buob  adjuatments  respectiveir,  or  sooner, 
tbat  Uoda  have  been,  from  any  oaitae.  heretofore 
erroneously  certified  or  patented  by  the  United 
Statra  to  or  for  tbe  use  or  benetlt  nf  any  oompaaj 
ctaimlnB  hy,  tbrouah.  or  under  Kraot  from  tbe 
Onlied  statea  to  ata  in  the  construction  of  a  ratl- 
load.  itshHll  be  tbe  duty  of  tbe  Secretary  of  the  In- 
tenor  to  thereupon  demand  from  such  company  a 
rellnqiil^hment  or  reconveyanoe  to  tlie  United 
SCaiee  of  all  such  landa  whether  witblo  granted  or 
IndemniiT  limits:  aod  If  such  company  aball  nev- 
lect  or  fall  to  so  reconvey  such  lands  to  the  United 
Statea  wttbln  ninety  daya  after  the  afortMfd  de- 
mand nliall  bare  been  made,  tt  ehiill  thereupon  be 
tbe  duty  of  Uw  Attorney  General  to  coinmenoe  and 
71H> 


*After  the  passa^  of  that  act,  and  onr467 
March  8. 1891,  Congress  passed  an  nci  t2G  Star. 
atL.  1098)  containing  this  provision:  "Tbat 
suits  by  tbe  United  States  tOTicale  and  an  oul  any 
patent  heretofore  Issued  shall  only  be  brought 
within  five  years  from  tbe  passa;^  of  this  act, 
and  suits  to  vacate  and  annul  patenu  hereafter 
Issued  shall  onlv  be  brought  within  gIx  years 
after  the  date  of  the  issuance  of  auch  patents." 
And  on  *March  S,  1896,  Congreas  passed  [4  6S 


prosecute  In  tbe  proper  courts  tbe  neceasary  pro- 
ceedlnss  to  cancel  all  patents,  certttloatioo.  or 
other  evidence  of  title  heretofore  laaued  for  suck 
landa.  and  to  restore  tbe  title  tliereor  to  the  United 

Btatee. 

Beo.  8.  Tbat  If.  In  the  adjuntment  of  said  vranti, 
it  shall  appear  that  tbe  homestead  or  pre-empcioa 
entry  of  any  bona  fide  aetUer  tiaa  tieen  erroneously 
canceled  00  account  of  any  railroad  urant  or  tbe 
withdrawal  of  public  lands  from  market,  such  set- 
tler upon  application  shall  be  reinstated  in  all  hla 
rlfrbta  and  allowed  to  perfect  bis  entry  by  comrrfy- 
ioa  with  the  pubNo  land  laws:  Provided.  That  he  has 
not  located  another  claim  or  made  an  entry  la  lieu 
of  tbe  one  so  erroneously  caooeied:  AKd  provtdtd 
abo,  Tbat  be  did  not  voluntarily  atiandoD  auld  orljrt. 
liai  entry;  And  provided  further,  Ttmi  if -any  of 
aafd  settlers  do  not  renew  tbelr  application  to  be 
relnsuted,  witblo  a  reasonatile  time,  to  t>e  fixed  bj 
tbe  Secretary  of  tbe  Interior,  tben  all  such  un- 
claimed lands  Btaall  be  dlapoeed  of  under  tbe  public 
land  laws,  with  priority  of  rlffbt  irlven  to  l>ona  flde 

{■urctiaseta  of  said  unclaimed  laoda.  If  any:  aod  if 
here  tie  no  suob  purchaaeis,  then  to  bona  flde  sec- 
tlers  ntidiag  tbereoo. 

Sec  L  That  as  to  all  lands,  exoent  thoee  men- 
tioned In  tbe  forefTOlnir  seotlon,  wblcn  bare  been  ao 
erroneously  certified  or  patented  aa  aforesaid,  aod 
which  have  been  aold  by  ilie  grantee  company  to 
dtlzeoa  of  the  Doited  States,  or  to  persons  who 
have  declared  their  intention  to  become  such  clti- 
tens.  the  person  or  persons  so  purohaslnff  In  good 
faith,  bis  heirs  or  aielitna,  shall  t>e  entitled  to  tbe 
land  so  purobated,  upoo  makina  proof  of  tbe  faet 
of  such  purchase  at  the  proper  bind  office,  wilbtn 
Buob  tine  and  under  sucb  rulea  as  nay  be  pre- 
Bcribed  by  the  Hecretnry  of  the  Interior,  after  tbe 
granta,  respectively,  shall  have  been  adjusiet;  and 
patenta  ot  tbe  United  States  shall  taaue  therefor, 
aod  shaU  relate  bacit  totbe  date  of  theorl^oal  cer- 
tlBcatloo  or  Miieotlna,  and  tbe  Seoretary  of  the  In- 
terior, on  behalf  of  the  United  States,  shall  demand 
payment  from  tbe  eompany  wUeta  has  ao  dlspoeed 
of  soeh  lands  of  an  amount  equal  to  tbe  govern- 
ment price  of  similar  landa;  and  In  case  of  negleGt 
or  rofusal  of  such  company  to  make  paymeoLaa 
hereafter  speclfled.  within  ninety  daya  after  the  de- 
mand sbaii  have  been  made,  tlie  Attoroey  Oeneial 
shall  cause  mlt  or  sulta  to  be  t>rooirht  ngalnat  sncb 
oompanyfortheaaidamount;  Aopfdsd,  Hiatnotb< 
Ina  in  tbli  aot  shall  prevent  any  nurehaaer  of  landa 
erroneously  withdrawn.  oertMeo,  or  patented  as 
aforesaid  from  recoverlna  the  pnrehaae  000007 
therefor  from  tbe  arantee  company,  leas  the 
amount  paid  to  tbe  ITnlied  State*  br  su<A  oompanr 
as  t^  this  net  required:  ^nd  prmrfaletf,  Tbat  a  mort- 
caae  or  pledge  of  aaid  laoda  by  the  company  aball 
Dot  be  oonaliTered  as  a  sale  tor  the  purpose  ot  this 
aot.  nor  aball  this  act  be  construed  as  a  dedaratioD 
of  forfeiture  of  any  portion  of  any  land  grant  tor 
condltlona  broken,  or  as  autboriang  en  entry  for 
tbe  same,  or  as  a  waiver  of  any  rights  tbat  tbe 
United  BUtm  may  have  on  aoeount  ot  any  breaob 
of  said  condltlona. 

See.  fi.  That  where  any  said  company  ahall  have 
sold  to  oitlaena  of  tbe  Ualied  States,  or  to  persona 
who  have  declared  tbelr  intention  to  become  mdb 
oitisens,  as  a  part  of  Its  grant,  landa  not  conveyed 
to  or  for  tbe  use  of  such  oompeny.  aatd  lands  bemg 
tiM  numtwred  nectlons  prescrltiea  In  the  griant.  and 
being  coterminous  with  the  eonslructea  pan*  of 
said  road,  and  where  tbe  lands  so  sold  are  tor  any 
reasons  excepted  from  tbe  operation  of  ttte  grant 
to  said  ooBDpany.  It  shall  be  lawful  for  tbe  bona  flde 
purchaser  thereof  from  said  company  to  make  pay- 
ment to  the  United  States  for  mM  lands  at  tbe  or- 
dinary prorernment  price  for  like  landa.  and  there- 
upon patents  shall  imiie  therefor  10  the  said  bona 
nde  purohaser,  hla  beirs  or  aaslcna:  Prmptded,  Ttiat 
all  lands  ahall  be  excepted  from  tbe  pniviaions  of 
tbis  aection.  wblcb  at  the  dale  ot  loob  salea  were  In 
tbe  bona  fide  ocoupatlon  of  adverse  otalnanU  un- 

16S  C.  S. 
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ft  BtUt  farther  act  (89  StaL  at  h.  49.  obap.  89) 
wbich  Is  alsri  found  in  tbe  footDote.t 

Mr.  Holmes  Conrad*  Solicitor  General, 
for  appellant: 

Ttie  certification  bv  tlie  Secretarr  of  tbe  Id- 
terior  to  the  state  of  jliaaeBotaof  toe  lands  de- 
scribed in  tbe  bill  of  complaint  for  tbe  benefit 
of  the  WiQOna  &  3t.  Peter  Railroad  Compaoy, 
after  homestead  and  pre-emption  riebts  bad  at- 
tached to  such  lands  and  nbile  tbe  lands  wore 
■till  covered  by  these  entries,  was  an  act  not 
merely  Toidabw,  bat  absolutely  Toid,  beoaosa 


der  the  pre  emption  or  homestead  laws  of  tbs 
UtiilL'd  t^taU'?.  unit  'ti'tiiisG  cluiois  and  occii|ititiOD 
htu'f  not  sioi'c  U  en  voluiitiinl.v  nlianduDed.  us  to 
wliii'li  t'\i'ci"('ii  luiiih  rlip  fiwd  pre-etni)tion  aad 
humi  Mi'  iiO  I'luiiiiunry  -hall  [lOi  iiiiTtfil  tii  (lerluot 
tbi'ir  |ir<"iWiOi.l  i-ntnt'-,  luid  rt't-'fivo  pHU'Uls  (lit-re- 
for:  I'n-v'ilfl  ;ii>  Ci-r,  TlitH  this  ffC[  iuii  shall  not 
api'ly  tr»  liiiHls  scrtli'd  \u<on  3iibsi.-(|iieiit  lo  tlie  lit 
day  uf  D>'t'L'mln.'r,  iP*-*-,  by  I'ersiin.a  (.■laiioiTin:  to  enter 
tbi- -:it[]i' inuler  ttio  -.'tii.'iin'itl  ;inv8  of  llii"  ("iiHOd 
Siiih  -',  ii.-j  lo  wliicli  liisds  (he  piirtk'!)  cliumiiii;  tlie 
Baiili- 11- jiIiiie^Hiii  ^h:i]i  l.ir- i-iit  itk'il  to  iirovo  Up  aQd 
en  (Of  us  ill  ui  111.'!'  hki'  I'iia-'s. 

r^oi'.  ti.  Th  it  v.  h.'rt'  any  such  liiiiils  have  lioi'n  sold 
and  CODveyi'O,  u.-i  the  prn]i,'rty  of  Hny  niilrnail  i-oin- 
paoy,  for  ihcsiuie  ami  uouiitj  taxes  Ujci'l-ob,  ajid 
tbe  Rrant  tu  snob  oompany  bas  been  tbere<itter 
forfeited,  tbe  purobaser  thereof  afaall  bare  the 
prior  riKbt,  wblob  shall  cootlQue  for  one  year  from 
the  aoproml  of  thts  act,  and  do  looser,  topurctaasa 
aucb  Isnda  from  the  United  BtRtea  at  the  Rovero- 
meat  price,  and  patents  tor  suoh  lands  shall  there- 
upon Issue:  Provi  ded,  That  aald  lands  were  not.  pre- 
vious to  or  at  the  time  of  tite  taklnir  effect  of  suoh 
Smot,  In  tbe  poseeasioa  of  or  subject  to  tbe  rlffbt  of 
aor  actual  settler. 

JSeo.  7.  That  no  more  lands  shall  be  oertlfled  or 
OODVeyed  to  any  state  or  to  any  oorporatlon  or  In- 
dlvtduaL  tor  tbe  beueflt  of  either  of  the  companies 
herein  meotloned.  where  It  shall  appear  to  the  Sec- 
retarj  of  tbe  Interior  that  suob  rraosrers  mar 
create  an  exoecaover  tbe  quantity  of  lands  to  wblah 
snoh  state,  oorporauon,  or  IndlTidual  would  be 
rightfully  enUtled. 


iBe  it  enacted  tv  the  Smote  and  Hoitse  of  BeprtMn- 
totipea  of  the  United  Stater  of  America  tn  Congnt 
tmembird.  That  suits  by  the  united  States  to  vacate 
and  annul  any  patent  to  lands  heretofore  errone- 
ously issued  under  a  railroad  or  wairon  road  srant 
iball  only  be  hrouitbt  within  five  years  from  the 
paMSite  of  this  act.  and  sulfa  to  vacate  and  annul 
paieots  hen-after  Issued  shall  only  be  brought 
within  six  vean  after  the  date  of  the  Issuance  of 
sach  patenta,  and  tbe  limitation  of  I S  of  cbap. 
fiSl  of  tbe  acta  of  tbe  2d  aeaslon  of  the  51st  GooRTess, 
and  amendments  thereto,  is  extended  aceordlnKly 
aa  to  the  patents  herein  referred  to.  But  no  patent 
to  any  lands  held  bv  a  lx>na  tide  purchaser  shall  be 
vacated  or  ann  ulled,  but  the  rlsht  and  title  of  suoh 
purchaser  ia  hereby  oonflrmeo:  Prrrvid^  That  no 
suit  shall  hebroiubt  or  maintained  nor  shall  re- 
covery be  bad  rorunda,or  the  value  thereof,  that 
were  oerttOed  or  patented  In  lieu  of  other  lands, 
covered  by  a  grant,  which  were  lost  or  rellncjulshed 
by  the  granlee  in  onosequenoe  of  the  failure  of  tbe 
government  or  Its  oOoera  to  withdraw  tbe  same 
from  sale  r  r  entry. 

Bee  S.  That  It  any  peraon  claiming  to  t>e  a  bona 
llde  purchaser  of  any  lands  erroneous!  r  Patented 
or  certified  shall  present  bis  claim  to  the  Secretary 
Of  the  Interior  prior  to  the  Institution  of  a  suit  to 
oanoel  a  patent  or  certlQcmtton,  and  If  it  shall  ap- 
pear that  be  la  a  bona  tide  purchaser,  the  Secretary 
of  ibe  Interior  shall  request  that  suit  he  brought 
In  sncb  case  against  the  patentee,  or  the  oorpora> 
tton,  oompany,  person,  or  association  of  persons 
for  whiiee  l>enel)t  tbe  oertlflcatlon  was  made,  for 
the  value  of  aakl  land,  which  in  no  case  shall  be 
more  than  the  minimum  government  price  thereof, 
and  the  title  of  suoh  claimant  shall  stand  oonflrmpd. 
An  sdveiae  decision  by  the  secretary  of  the  In- 
terior on  tbe  bona  fides  of  such  claimant  shall  not 
be  eoneluvlve  of  his  rights,  and  If  suob  claimant,  or 
one  claiming  to  be  a  bona  tide  purchaser,  bur  who 
has  not  submitted  M  claim  to  the  Secretarr  of  the 
Interior,  Is  made  a  pai^  to  such  aolr.  and  If  found 
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control  over  and  power  of  diaposlUon  of  aald 
lands  by  tbe  Interior  Department  bad  ceased. 

United  Statea  v.  Stone,  69  U.  S.  2  Wall.  685 
(17:  767);  UniUd  Stattt  v.  Maxiaell  Land  Grant 
Go.  121  IT.  B.  880  (80:  958);  Wright  v.  Rem- 
berry,  191  U.  S.  S16  (80: 1047);  DnitedState$r. 
San  Jacinto  Tin  Co.  125  U.  S.  384  (81:  751); 
Hattingt  A  D.  R.  Co.  v.  Whitney,  182  U.  8.  861 
(83:  865);  Whitney  t.  Taylor,  158  U.  8.  HS  (89: 
907);  We«kaY.Briiigman,  15917.  S.  M6  (40:  254); 
Hurfenning -v.  Chicago  A  ^.  P.  R.  Uo.  163  0. 
S.  m  (41: 175);  OatteUo  v.  Bonnie,  16  U.  S. 
Land  Dec  801:  Leaia  t.  £Aat«,  07  FM.  Rep. 
516;  United  SiattMr.  Budd,  144  XJ.  S.  154(86: 
884);  Windaer  r  MtVeigh'ta  U.  B.  374  (28: 
914);  SUmmn  Land  09.  t.  Batuen^  68  Fed.  Rep. 
426. 

Tbe  Winona  ft  St  Peter  Railway  Company 
and  tbe  grantees  of  these  lands  under  convey- 
ances from  that  company  are  nm  In  the  posi- 
tion of  bona  fide  purchasers  for  value  without 

notice. 

United  State*  t.  California  A  0.  Land  Co, 
148  U.  S.  48  (37:  860);  United  Statea  t.  Winonm 
db  8t.  P.  R.  Co.  67  Fed.  Rep  969;  Burr  v. 
Greeley,  10  U.  S.  App.  409,  02  Fed.  Rep.  926. 

The  act  of  1887  waa  intended  by  Congress  to 
correct  and  avert  the  consequences  of  previous 
mistakes  in  the  land  department;  to  reinstate 
lo  certain  cases  the  rights  of  Uiose  who.  hy 
reason  of  aucb  mistakes,  were  deprived  of 

firivileges  under  Ibe  homestead  or  pre-emption 
aws;  to  protect  persons  who  In  good  faith  bad 
purchased  from  or  under  the  railroad  com- 
panies; and  In  general  to  confirm  and  establish 
titles  ratber  than  to  destroy  or  overturn  them; 
— and  in  its  operation  the  court  shall  be  re- 
sorted to  only  for  the  purpose  of  restoring  to 
tbe  government  tbe  title  to  such  lands  as  may 
have  been  certified  or  pateoted  without  au- 


by  the  court  to  be  a  lx>na  Ude  purchaser,  tbe  court 
sball  decree  a  oonthrmailon  of  the  tftl<',  and  shall 
render  a  decree  in  t>ehalf  of  the  doited  Statea 
against  the  patentee,  corporation,  company,  per- 
son, or  association  of  persons  for  whose  beoefl  t  the 
oerttHcation  waa  made  for  the  lalue  of  the  land  aa 
hereinbefore  provided.  Any  bona  flde  purobaser 
of  lands  pateoted  or  oertlfled  to  a  railroad  oom- 
pany, and  who  Is  not  made  a  party-to  such  suit, 
and  who  bas  not  submitted  his  claim  to  the  Secre- 
tary of  the  Interior,  may  establish  bis  right  as  such 
txina  flde  purchaser  In  any  Onited  Statea  court 
havlog  Jurledlation  of  the  subject-matter,  or  at  bis 
option,  as  prescribed  lo  U  8  and  4  of  chapter  878  of 
the  acts  of  tbe  2d  aessloo  of  the  49th  Congress. 

Sec  8.  Tbat  if,  at  any  time  prior  to  the  instltutloii 
of  suit  by  tbe  Attorney  General  to  cancel  any  pat- 
ent or  ceriifloatlon  of  lands  erroneously  patented 
or  oertlfled,  a  claim  or  statement  is  presented  to 
the  Secretary  of  tbe  Interior  by  oron  behalf  of  any 
person  or  persons,  oorporatlon  or  corporation b, 
claiming  that  aucb  person  or  persona,  oorporatloD 
or  oorporatlona.  Is  a  tMaa  Ade  purohaaar  or  are 
t>ona  flde  purchasers  of  any  patented  or  oertlfled 
land  br  deed  or  oontracC,  or  otherwise,  from  or 
through  tbe  original  patentee  or  corporation  to 
which  patent  or  oerHflcatton  waa  tasued.  no  suit  or 
action  shall  be  bronjrht  to  oanoel  or  annul  the  pau 
ent  or  certlfloatton  for  said  land  until  sucb  claim  it 
Investlmted  In  said  Department  of  the  Intenorr 
and  If  It  shall  appear  that  aueh  person  or  corpora- 
tion Is  a  twna  tide  purobaser  as  idoresald.  or  that 
such  persons  or  oorporatlona  are  such  Iwna  flde 
purchasers,  then  no  suob  suit  shall  be  Instituted 
and  the  title  of  aaeb  olaltnant  or  elalmanta  shaU 
stand  conflrmed:  but  the  Secretary  of  the  InMrtor 
shall  reouest  tbat  auit  be  brought  In  suoh  oaae 
against  tbe  patentee,  or  the  oorpoi-atlon.  company, 
person,  or  asaoctstioa  of  persons  for  whose  benefit 
the  patent  was  Issued  or  oertlflcatton  was  made  for 
tbe  value  of  tbe  land  aa  herein  t>efo>a  apeclflert. 
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Ihoritjof  lawand  which  the  company  refuses 
Tolnatarily  to  return. 

Efarce  v.  LHOe.  14  U.  S.Land  Dec.SS;  Drake 
T.  Button,  14  TT.  8.  Land  Dec.  18;  }iorth«rn  P. 
It.  Co.  T.  MeSinUy.  U  U.  B.  Land  Dec.  237; 
Stfbbivs  T.  Croke.  14  U.  8.  Uod  Dec.  498; 
FUUher  t.  Brerton,  14  D.  8.  Land  Dec.  594; 
St.  Paul.  M,  A  M.  It.  Co.  IS  U.  8.  Land  Dec. 
S53;  St.  Ijntit.  I.  M.  A  S.  H.  Co.  18  U.  S. 
Land  Dec.  550;  Ctomntr  t.  Vnited  States  A  P. 
A  G);  la  U.  8.  Land  Dec.  280;  Re  Central  P. 
R.  Oo.  11  D.  8.  Laod  Dec.  088;  Wright  y. 
Coble,  9  n.  8.  Land  Dec.  199;  FainhildY.  De$ 
.Vointt  Valley  R.  Co.  9  U.  8.  Land  Dec.  687; 
Re  Winona  d  St.  P.  R.  Co.  9  U.  8.  Land  Dec. 
«49:  WeekM  t.  BHdgman,  159  D.  S.  645  <40: 
354. 

The  preient  luit  is  between  the  United  States 
and  the  Winona  Companj,  which  holds  the 
lands  and  refuses  torellDqufsh  tbem.  Its  claim 
must  itand  or  fall  upon  the  acts  of  its  aid,  and 
it  is  iafSclent  for  tbla  case  to  deiermioe  that 
the  lands  in  dispute  were  not  included  in  the 
grants  in  aid  of  the  Winona  road.  What  be- 
comei  of  them  after  they  are  recovered  by  the 
Unitud  States  Is  a  mailer  of  no  concern  what- 
era-  to  tbe  Winona  Company. 

United  8tate»  t.  Southern  P.  B.  Co.  14«  U. 
8.604(86:1100). 

The  lands  were  by  mistake  certified  {□  aid  of 
the  Biouz  City  road.  The  legal  effect  of  that 
certification  was.  as  this  court  has  delermloed, 
10  conTey  tbem  for  the  use  and  benefit  of  the 
Winona  Company. 

Tbe  Beeretarr  of  tbe  Interior,  tioder  whose 
direction  this  suit  was  iDSlttuled,  in  proceeding 
to  adjust  the  grants  in  aid  of  tbe  Wioona  road, 
found  these  Unds  in  the  possession  of  tbe 
Winooa  Company,  claimed  by  it  under  its 
grants,  and  that  company  cannot  shield  itself 
from  ibe  operation  of  tbe  adjustment  act,  and 
of  Its  own  granting  acta,  by  insisting  that  tbese 
lands  fell  or  were  certified  to  the  bioux  City 
road. 

A  prtHwr  coDstmction  of  the  grantlofr  acta 
In  aid  of  the  two  roads  does  not  sustain  the 
position  taken  by  the  Winona  Company. 

The  courts  baTe  uniformly  consinied  tbese 
xraolk  suictly  against  the  grantee  companies. 
They  are  never  extended  beyond  the  scope  of 
their  express  providons,  and  wherever  the  ques- 
tion as  to  reservations  and  exceptions  has 
arisen,  or  there  appear  conflicting  claims  be- 
tween two  or  more  companies,  great  care  has 
been  exercised  to  exclude  from  grants  lands 
which  have  been  reserved,  appropriated,  or  de- 
voted to  another  purpose  by  every  reasonable 
constructton  Id  favor  of  aueb  reservation,  on 
tbe  theory  that  It  has  been  tbe  evident  Intention 
and  purpose  of  Congress,  In  all  such  grants,  to 
limit  them  in  their  operation  to  such  lands  only 
as  the  United  States  had  tbe  clear  and  unques- 
tioned right  to  convey  at  tbe  Ume  without 
diaturblnK  existing  relations  or  prodadog 
vezatioas  conflicta. 

Bardon  v.  Northern  P.  R.  Oo.  146  U.  S.  643 
f36:  810):  United  Statet  v.  Miteovri,  K.  A  T.  R. 
Co.  141  U.  S.  858,  868,  874  (83:  768,  768.  771); 
LeaventDorth,  L.AO.R.  Co.  v.  United  Statet. 
98  U.  B.  788  (23:  634);  Uhited  States  v.  Mrth- 
omP.B,Oo.  153  U.  B.  206  (88:  448). 

So  It  bas  been  held  in  the  foregoing  and  many 
other  cases,  that  such  grants  shall  operate  at  a 
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fixed  timu  and  shall  take  only  such  lands  aa 
are  at  that  time  public  landa. 

United  statet  v.  Southern  P.  B.  Co  I4jh  U. 
8.  570-581  (8«;  1001-1000). 

Jfor  is  It  ever  held,  in  tbe  sbseooe  of  expms 
prnvidon.  that  Congress,  bating  devoied  laoda 
to  one  purpose,  intends  by  a  suttspqueot  grant 
to  convey  them  conditionRUy  for  another 

Hardon  v.  NorOurn  P.  R.  Co.  145  U.  a 
548(86:810);  United  Statet  y.  MttoouH,  S.  A 
T.  R.  Co.  141  U.  8.  SS8  (86:  766). 

The  Secretary  of  the  Interior  wu  witboat 
Jurisdiction  or  power  to  convey,  by  certifica- 
tion or  otherwise,  to  tbe  territory  of  Atinne^iia. 
or  to  anyone  else,  lands  to  which  homestead 
or  pre  emption  tights  had  attached  before  tbe 
line  of  railroad  bad  been  defloiiely  fixed  by 
the  filingof  a  map  theieof  In  tbe  office  of  the 
Secretary  of  tbe  Interior. 

Steel  Y.  St.  Louia  SmeU.  d  Ref.  Co.  100  U. 
8.  447(37:236):  Lnke  Superior  Ship  Canal,  R. 
d  I.  Co.  V.  Cvnniiiffham,  155  0.  8.  878  (80: 
180);  8/>itor  V.  United  Statet,  160  U.  8.  404 
(40:  381):  fTantat  P.  R  Co.  v.  Dunmetfer, 
118  U.  B.  620  (38:  1133^  Battings  A  D.  H.  Co. 
V.  Whitneff.  183  U.  8.  857  (83:  863);  mitney 
V.  TayTor.  158  U.  &  86  (89: 006);  Siotiz  dig 
A  I.  F.  Tnain  Lot  A  Land  Oo.  r.  Orifew.  148 
U.  8.  83  (88:  64). 

If,  tbea,  at  the  time  of  tbe  certiflcatloD  by 
the  Serietary  of  these  Innda  to  the  f<lat«  of 
Mioaesota,  the  line  of  drflnlle  location  of  the 
railroad  bad  not  been  flied  by  filing  the  mapa 
'  in  the  office  of  the  Secretary  of  tbe  Interior, 
no  title  whatever  vested  in  the  railroad,  even 
under  agrant  by  the  governor  of  Minnesota  of 
such  land.  And  if  at  the  time  of  tbe  filing  of 
such  map  homestead  and  pre-emptloo  rii^bta 
had  already  attached,  then  these  were  excepted 
from  such  grant 

Tbe  power  b  lodged  with  the  Secreiair  of 
tbe  Interior  to  ascertain  and  determine  Facts 
upon  the  ezistence  of  which  may  depend  tbe 
conveyance  by  bim  of  title  to  public  landaof 
tbe  United  States.  His  determination  of  such 
facts  is  final  and  conclusive.  But  it  is  going 
entirely  too  far  to  insist,  as  is  done  here  by 
counsel  for  appellee,  that  tbe  determinatinn  as 
to  whetherone  isor  is  not  a  bonaflde  purchaser 
from  or  under  the  United  StatM  la  a  faet  whidi 
the  Secretary  of  the  Interior  may  oondutf  vely 
establish  and  determine. 

Whether  one  in  such  a  purchaser  or  not  may 
— and  in  this  casein  a  large  measure  does — de- 
pend upon  tbe  existence  of  power  in  tbe  Sec- 
retary to  convey  such  lands.  For  one  cannot 
be  a  bona  fide  fmrchaser  unless  he  from  whom 
be  purchase  have  power  to  sell. 

The  Secretary  cannot  be  the  Judge  of  tbe 
existence  and  extent  of  tbe  powers  which  be 
assumes  tn  exercise.  In  no  aspect  of  this  case 
can  it  be  claimed  that  the  state  of  Hinoesota, 
or  the  railroad  company,  or  tbe  land  company, 
or  the  pnrcbaseis  from  cither,  were  purchasers 
without  notice.  As  we  have  already  shown, 
tbe  act  Itself  gave  notice  of  the  reservation  In 
favor  of  homestead  and  pre-emption  claimania 
The  records  of  the  land  offices,  both  local  and 
geueral.  afforded  notice  of  Ibeexistence  of  tbe 
homestead  and  pre-emption  entries;  and  also 
of  the  official  communication  from  Heodriclis. 
Commissioner  of  tbe  Qeneral  Land  Office,  to 
the  goveraw  of  HiniuBota  of  July  SI.  1857, 
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(Rec  149),  that  the  title  of  the  territory  would 
not  real  under  the  laod  ffrant  uDtil  the  mape  of 
deflolte  locatioii  were  filed  in  the  office  of  the 
Secretuj  of  the  Interior. 

All  these  not  only  put  lubsequent  purchas- 
«f«  upon  Inquiry,  bat  actually  afforded  full 
and  complete  notice  of  the  outitanding  eaui- 
table  lights  of  the  homestead  and  pre-empuoD 
«otrymen. 

We  submit  that  the  question  of  bona  fide 
purchasers  cannot  {voperly  arise  In  this  case, 
brought  under  the  act  of  March  3. 1887.  The 
iHily  object  of  proceedings  ander  that  act  be- 
ing to  hare  declared  Told  the  certiflcatioo  of 
lands  under  railroad  grants,  if  upon  the  facta 

E roved  the  court  should  be  satisfied  that  the 
inds  were  certified  without  authority  of  law. 
United  Statet  T.  3toumOitg  dSLP^RCh. 
46  Fed.  Rep.  OOe. 

The  lands  being  excepted  from  the  operatioo 
irf  the  acts,  never  In  fact  havtog  been  granted 
by  CoQgrras,  should  sot  have  been  certified, 
and  the  offlcen  of  the  land  depirtment,  in  cer- 
tifying Ihem,  acted  wholly  without  authority 
cs  jurlsdiclion,  and  such  certification  conveyed 
no  right,  title,  or  interest  whatever. 

Burr  T.  Ort^.  10  U.  8.  App.  409,  S3  Fed. 
Rep.  9ttit6ampesTeaer.  United  tSiatei.SSi}3.B. 
IjPet.  322-240(8:066-671):  Wmiamton  v.  Batt, 
49  U.  8.  8  How.  566,  668  (12:  1200.  1301); 
Oainet  v.  Neu  Orleant,  78  U.  a  6  Wall.  643. 
71S  (18:  960.  064);  Moffaty.  UniM  Btata.  112 
D.  S.  34  81  (28:  638-6S5);  Wmiataaonf.  Bern, 
49  U.S.  8  How.  406.  644.  646,  600  (19: 1170. 
1191, 1198);  Sanw  P.  R.  Co,  r.  Dunmetfer, 
118  U.  B.  641.  044  (36:  1136,  1137);  Doolan  v. 
Carr,  136  U.  a  634,  688  (81:  846,  849):  St. 
Louie  Smeit.  dt  B^.  Go.  v.  Kemp.  104  U.  S. 
•46.  647(30:878,  679);  ^v.  St.  Louis  StruU. 
A  Btf.  Co.  106  n.  8.  463,  468  (37:  328,  32S): 
Wttoxr  T.  Jaekeon,  M'Connet,  88  U.  S.  18  Pet. 
611  (10:  370):  Beet  v.  Doe,  FoUc,  86  U.  8.  18 
Wall.  117  (31: 606):  Ihibugue  S  P.  B.  Oo.  v. 
LUdtWM  n.  8.  38  How.  06  (16:  600);  Wit- 
name  v.  Baker,  64  U.  8. 17  Wall  147  (21:  561); 
lotea  Bome*tead  Co.  v.  Dee  Moinea  Hav,  A  B. 
Co.  64  U.S.  17  Wall  164  (21:622):  Woleott  Y.Dee 
Moinee  Nav.  A  R.  Co.  7^  U.  S.  5  Wall.  686 
(18:  691):  LitcMeid  v.  WOMer  County,  101 U. 
8.  774(26:  936);  WoInwt.  mapman,  101  U. 
8.767^:010);  BitUardT.DeM  Moinm  A  P, 
D.  R.  Co.  133  U.  8.  176  (80:  1126). 

It  Is  the  duty  of  the  govenimeDt  to  see  to  it 
that  the  publlc-laod  laws  are  justly  and  fslrly 
administered.  This  duty  has  been  undertaken 
and  the  rigbt  of  the  United  SUtes  to  maintain 
such  prooeediogs  as  this  has  been  frequently 
recogoized  by  this  court. 

United  Stales  v.  Mittouri.  K.  A  T.  B.  Co. 
141  U.  S.  880  (86: 778);  United  Statee  v.  Beebe. 
137  U.  8.  842(82: 133);  United  States  v.  San 
Jacinto  Tin  Vo.  126  U.  8.  286  (81:  762);  Wit- 
iiame  v.  United  Statee,  188  U.  a  617  (84: 1038). 

Messrs.  ThoniM  Wilson.  J.  A.  Tavmey, 
and  B.  M.  Lamherton,  for  appellees: 

While  it  is  admitted  that  as  the  law  is  now 
settled  by  this  court  a  homestead  eotry  of  pre- 
emption filing  on  a  tract  of  land  within  the 

glace  limits  of  a  railroad  grant  when  the  Hoe 
I  definitely  fixed  excepts  that  tract  from  the 

Sint,  and  that  a  line  of  road  Is  not  definitely 
ed  until  the  map  showing  the  definite  loca- 
tion is  filed  with  the  Secretary  of  the  Interior. 


U.  8..  Book  41. 


we  contend  that  this  rule  should  not  be  In  this 
case  applied  so  as  to  devest  rights  vested  ao- 
cording  to  the  pre-existing  rule. 

la/on  V.  BitJimond,  3  Johns.  Cb.  60;  Barton 
T.  Drake,  31  Minn.  808. 
When  a  line  of  decisions,  whether  original* 
right  or  wrong,  has  become  a  rule  of  prop- 
erty, aa  the  early  rule  in  this  class  of  cases  had. 
It  will  thereafter  be  followed  witbout  question 
as  to  transactions  entered  Into  in  reliance  on 
such  rule. 

Bank  of  Utiea  T.  Mersereau.  8  Barb.  Ch. 
680.  677,  49  Am.  Dec.  189;  United  States  T. 
TheBeoorder,  1  Blatchf.  318;  Stttartv.  Laird. 
6  U.  a  1  Crancb.  299,  809  (2: 116,  118);  Sog- 
ers V.  Qooditin,  2  Mass.  477, 476:  United  States 
V.  Burlington  AM.  B.  B.00.9B  V.  8.  841  (36: 
300). 

If  upon  any  state  of  facts  a  conveyance  or 
patent  might  have  been  lawfully  issued,  the 
court  will  presume,  aa  against  such  attack  aa 
this,  that  the  facta  justifying  it  existed,  and  to 
overcome  that  presnmpuon  the  evidence  most 
be  clear  and  conclusive. 

St.  Louis  Smdt.  A  Bef.  Go.  v.  Kemp,  104 
U.  a  646  (36: 876);  PoUt  v.  WendOl,  18  U.  a 
6  Wheat.  804  (6:94):  Bank  of  United  States 
V.  DandHdge,  96  U.  a  12  Wheat  69,  70  (6: 
664):  BagneU  v.  Broderick,  88  U.  S.  18  Pet. 
460  (10:  242):  Fietd  v.  Seabury,  60  U.  8.  19 
How.  838.  883  (16:  650.  654);  Uughesv.  United 
State:  71  U.  S.  4  Wall.  333,  286  [18:  803,  804); 
Jackson  v.  Latoton,  10  Jobns.  38,  0  Am.  Dec. 
811;  Detatsus  v.  United  States,  84  U.  8.  9  Pet. 
184  (9:  78);  Minter  v.  Orommdin.  69  U.  a  18 
How.  87,  88  (15:  379);  Clements  v.  MachOoettf, 
93  U.  8.  426  (28:  503);  United  States  v.  Max- 
mlt  Land  Grant  Co.  121  U.  8.  879,  882  (80: 
958.  959):  Colorado  Coal  A  I  Co.  v.  United 
States,  138  U.  8.  316  (81: 186);  Jaeksonv.  OoU, 
4  Cow.  596.  597:  United  States  v.  Budd,  144 
U.  S.  164  (36:  884);  United  States  v.  Meeker,  60 
Fed.  Rep.  14B.  147. 

The  certified  lists  of  these  lands  by  the  Sec- 
retary of  the  Interior  to  the  state  conveyed  u 
complete  a  title  as  a  patent. 

Frasher  v.  CfConnor,  116  U.  a  103(29:  811); 
Chandler  v.  Calumet  A  H.  Min.  Co.  149  U.  8. 
98  (87:  663):  United  States  v.  Des  Moinea  Nav. 
A  R.  Co.  143  U.  a  541  (85:  1108):  Cuttner  v. 
United  ^atf,  149  U.  8.  662,  676(37:  890. 894); 
Minnesota  Land  A  Invest.  Co.  v.  Davie,  40 
Minn  465.  457;  Winona  A  St.  P.  Land  Co.  v. 
Mileisor,  62  Minn.  812:  Southern  M.  B.  Co.  v. 
Kufner,  2  U.  8.  Land  Dec.  492. 

The  complaloanta  have  failed  to  prove  that, 
according  to  any  construction  of  the  statute, 
these  lands  were  excepted  from  the  grant  to 
the  defendant  railroad  company. 

The  landf  in  aid  of  tbla  very  line  were  ot- 
dered  wiibdrawn  a  considerable  time  before 
the  line  was  located. 

After  such  withdrawal  no  homestead  or  pre- 
emption rij^ht  to  the  lands  could  legally  be  in- 
itiated as  sgainst  the  grant. 

Spencer  v.  McDougal,  ISO  U  8.  62  (40:  76); 
St.  Paul  AP.B.  'Co.  V.  Jforthern  P.  R.  Co. 
139  U.  8.  18  (86:  84);  Hatnilin  v.  Western 
Land  Oo.  147  U.  a  581.  686  (87:  267.  371). 

The  suit  is  an  attempt  by  the  complainants 
to  take  advantage  of  an  alleged  technical  error 
of  their  own  officers,  for  which  none  of  these 
defendants  were  responsible. 
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Van  Wpek  V.  Knttalt.  106  U.  B.  SflOOn':  901); 
^a/i«a«  P.  R.  Of^r,  Dunnui/er,  118  U.  S.  020 

(28:  im). 

So  Tar  as  the  lands  Id  question.certlfled  to  the 
state  for  tlipgiouzCi'yCotDpany.are  coacerned, 
both  legal  aad  equitable  title  pMwd  to  the  slate 
from  tbe  United  States  by  such  certiflcatloo. 

8t.  Paul  d  S.  C.  B  Co.  v.  WiMM  «fi  St.  P. 
R  Oo.  112  U.  8.  724  (2:8878);  Byanf.  Central 
P,B.  Co.  W  U.  S.  882  (28:  805):  Bardon  t. 
Jforthirn  P.  B.  Co.  149  U.  S.  &4S  (86:  811X 

Erery  tract  of  land  taTolved  Id  this  suit,  ex- 
cept tliose  certified  to  Ibe  Bfouz  City  Company, 
and,  with  tbe  exceptloo  of  a  few  acres,  those 
certified  to  that  compaoy  also,  are  held  and 
owurd  by  booaflde  purchasers  for  value  from 
the  railroad  compatiy  or  its  grantees,  and  their 
title  Is  unimpeachable. 

Ji^nmn  t.  Tomt«p,  80  V.  S.  18  Wall.  73 
[20:  4VBr,  St.  Louit  Sm^t.  OsBrf.  Oo.  t.  Kemp. 
104  V.  a  686  (36:  875);  Steel  St  Louis  Smelt. 
A  Bef.  Co.  106  U.  S.  447  (37:  226);  NobU  v. 
Union  Biver  Logging  B  Go.  147  U.  8.  165  (87: 
128):  Knight  r.  United  Land  Am.  143  U.  8. 
161  (85:  974). 

It  b  not  open  to  quesiioo  but  that  if  tbe  leiral 
title  did  pass,  a  bona  fide  purchaser  from  the 
railroad  company  acquired  not  only  tbe  legal 
but  the  equiiable  title  unimpeachable  by  the 
United  Stales  or  anyone  claiming  under  Uiem. 

Cotorado  Coat  A  L  Co.  t.  Untied  Stata.  128 
V.  8.  807 181:183);  United  States  v.  DesMoines 
Jfav.  AB.CO.  142  U.S.  510  (85:  1090);  United 
Bates  V.  Dalles  Military  Boad  Co.  140  U.  8. 
689(85:660):  UniP-d  States  y.  Caiifonia  dk  O. 
Land  Co.  148  U.  8.  8t  (37:  854). 

In  the  administration  of  the  pubUc-land  sys- 
tem of  the  Dolled  States,  questions  of  fact  are 
for  >be  consideration  and  judgment  of  the  land 
department,  and  its  judgment  ihereon  is  final. 

Barfenning  r.  Chieago,  St.  P.  M.  dk  O.  B. 
Co.  168  U.  8.  S23(4lt  ITS);  Lee  r.  Johnson,  116 
U.  8.  48  <29:  570). 

The  United  States  are  estopped  to  question 
the  right  or  title  of  Ibedefendanlrailroadcom* 
pany  or  Its  grantees. 

United  Hata  t.  Csntral  P.  B.  Oo.  36  Fed. 
Bep.  479;  Broan  t.  Bvena  Vista  Oountg,  9S 
U.  8. 1S7  (34:  433):  United  States^.  WitlametU 
YaUey  *  C.  if.  Wagon  Boad  CS».  64  Fed  Rep. 
807;  OaUiher  v.  Cadtoell.  145  U.  S.  868  (86: 
788):  United  States  t.  San  Jacinto  Tin  Co.  136 
U.  8.285(81:7.51). 

Tbe  United  8latea  bare  not  such  an  Interest 
In  the  subject  matter  as  to  authorise  tlien)  to 
maintain  tbia  suit. 

United  Sia'es  V.  Minor,  114  U.  8.  288  (39: 
110);  United  »ates  r.  San  Jacinto  Tin  Co.  12S 
U.  8.  378  (81 :  747);  Curtner  t.  United  States, 
149  U.  8.  663  (37:  890) ;  Hardt  T.  Beidwegsr, 
153  U.  8.  647  (88:  648). 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court; 

473]  *Tbere  ore  other  matters  disclosed  in  the 
record,  such  as  the  claim  at  one  time  asserted 
by  the  St.  Paul  &  Sioux Cityllalhroad  Company 
to  lhe.«e  lands  or  a  part  of  them,  the  litigation 
between  ibe  tno  compRnies,  and  tbe  final  de- 
cision by  this  court:  also  certain  transactions 
between  the  railroad  company  and  a  land  com- 
pany and  the  litigation  resulting  therefrom, 
together  with  a  leriei  of  conv^ncei  by  the 
7M 


railroad  and  the  land  comMoy  of  the  laada. 
Bat  In  view  of  the  conclusions  to  which  we 
have  come  upon  tbe  facte  stated,  we  deem  ft 
unnecessary  to  cumber  the  record  with  any  de- 
tailed mention  of  those  matters. 

These  facts  appear:  First.  The  railroad  com- 
pany has  constructed  ito  road  and  has  earned 
tbe  land  grant  Second.  It  has  received  no 
more  land  than  Congress  by  the  act  referred  to 
proposed  to  gnuit  to  aid  in  the  construction  of 
tbe  road.  ThUd.  At  the  time  that  tbe  lands 
were  certified  to  the  sute  for  Its  benefit  tbey 
were  not  subject  to  any  homest/»d  or  pre-emp- 
tion eotiy.  They  were  free  from  aU  claims 
other  than  those  of  the  railroad  company  itself, 
and  were,  except  as  subject  to  such  claims,  in 
tbe  fullest  sense  pnblic  lands  and  within  tbe 

turisdicliott  of  the  land  department  Fourth. 
Jp  to  March  3, 1885  (when  Kansas  P.  A.  Os. 
V.  Dunmepsr,  tl8  U.  8. 629  [38:  11231,  was  de- 
cided by  ibts  court),  the  UDtform  mltog  of  the 
land  department  bad  been  that  the  title  to  rail- 
road lands  became  settled  at  the  time  the  Hoe 
of  the  railroad  was  surveyed,  staked  out,  and 
marked  on  tbeboe  of  the  eaith,  and  not  at  the 
time  of  tbe  fillog  of  the  map  of  deihtite  loca- 
tion in  the  land  department;  that  a  homestead 
entry,  though  apiMrently  regular  and  valid, 
was  open  to  qtiestioo  by  toe  nulroad  company, 
and  if  shown  to  have  been  fraudulent  or  irreg- 
ular In  conception,  ax  that  It  had  been  aban- 
doned before  the  right  of  the  company  at- 
tached, waa  held  not  to  except  the  land  from 
tbe  grant;  and  also  that  a  pre-emption  claim 
existing  at  tbe  time  of  the  attaching  of  a  rail- 
road grant.  If  subsequently  abaodomd  and  not 
consummated — even  though  in  all  respects  le- 
gal and  bona  fide — did  not  defeat  the  grant,  but 
upon  the  failure  of  such  claim  the  land  covered 
thereby  inured  to  the  grant  as  of  tbe  date 
when  ft  became  effective,  fifth.  *Under[474 
such  rules  of  coustructioD  the  land  In  contro- 
versy was  all  property  certiBed  to  the  sttte  for 
the  benefit  of  tbe  railroad  company.  Sixth. 
The  lands  were  sold  and  conveyed  1^  the  rail- 
road company  to  parties  who  paid  full  value 
and  bought  in  good  faith,  believing  the  title 
which  the  railroad  company  assaiiied  to  ooo- 
vey  to  be  perfect 

It  is  in  the  tight  of  these  facte  that  the  scope 
and  effect  of  the  legislation  of  Congress  are  to 
be  considered  and  Hetermined.  There  is  on- 
latnlr  much  of  equity  in  the  contention  of  the 
appellees.  Tbe  railroad  company  has  con- 
structed ttie  road,  in  aM  of  whose  construction 
Congress  made  this  grant  Even  though  re- 
taining all  these  tracts.  It  has  fiUled  to  lecdvo 
as  large  an  amount  of  land  as  Congress  pro- 
poaed  to  give.  With  full  performance  on  lu 
side.  It  has  not  received  all  that  Congress 
proffered.  Of  course,  in  entering  upon  ito 
work  it  took  all  the  chances  of  falfuie  of  title 
of  any  particular  tract,  and  therefore  has  no 
legal  ground  of  complaint,  and  yet  it  may  with 
reason  say  that,  though  It  must  be  content 
with  such  lands  as  the  government  at  the  time 
of  tbe  filing  of  tbe  map  of  definite  location 
could  rightfully  convey,  it  ought  not  to  be  de- 
prived of  any  which  the  government  did  con- 
vey, and  could  convey  without  wrong  to 
anyone,  and  which  were  embraced  In  tbe  da- 
scritfiionof  the  lands  which  Congress  proposed 
to  give.  No  Individual  la  wiongad  by  permlt- 
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thjg  this  cerdflcation  to  Btand;  no  pre-emptor 
or  peraOD  seektoK  to  enter  ao^  tract  as  abome> 
•teftd  has  been  deprived  of  his  rights  or  privi- 
leges by  Tlrtae  of  tbls  certiflcatfoo.  The  laad 
was  free  from  all  individual  claims.  It  was 
wftbin  tbe  absolute  control  of  CongreM-  It 
bdoDged  to  tbe  gorernmeat,  and  It  u  odIj  in 
tbe  assertion  of  a  technical  rule  of  construing 
land  grants,  first  declared  by  this  court  long 
after  tbe  certification,  that  tbe  government  now 
asks  to  bare  that  set  aside  and  the  title  to  these 
lands  reatored.  No  fraud  or  wrong  la  imput- 
able to  tbe  oompany.  Ko  effort  to  secure  a 
misconstruction  by  tbe  land  department,  but 
only  aa  accei^ce  of  the  then  settled  role  of 
eonatnictlon  sod  the  taking  of  tbe  lands  which, 
under  such  construction. It  was  entitled  lo  re- 
ceive. Conceding  that  that  conatruction  was 
erroneous,  yet  It  was  one  made  by  tbe  officers 
475]of  thedepartmeot'charged  with  theduty 
of  administering  tbe  grant  and  determining 
what  lands  did  and  what  did  not  pass,  theonly 
tribanal  to  wbtcb  the  company  could  then  ap- 
ply, ud  upon  whose  rulings  It  was  bound  to 
act  Many  veais  have  paswd  since  the  certlfl- 
catlon,  anrf  since  tbe  company.  In  reliance  upon 
tbe  title  It  believed  it  had  acquircd,has  disposed 
of  tbe  lands,  and  other  partlea  have  become  in- 
terested in  and  have  dealt  with  the  lands  as 

{trivate  property.  ContractahaTebeenentered 
nto,  suits  maintained, — carried  even  to  this 
court. — and  decrees  and  Judgments  entered  and 
rendered  in  full  reliance  upon  tbe  title  supposed 
to  have  been  conveyed.  Surely  after  such  a 
lapse  of  time,  and  after  so  many  traDsactioos 
in  and  In  respect  to  these  lands,  tbe  appellees 
are  justified  in  saying  that  tbey  have  large 
claims  upon  the  equitable  oondderatiou  of  the 
courts. 

The  1st  aection  of  the  act  of  1887  directs  the 
Secretary  of  the  Interior  to  adjust  all  railroad 
land  grants  In  accordance  with  the  decisionsof 
this  court;  and  the  2d,  that  upon  such  adjust 
meut  the  Attorney  General  stiall  commence 
tiie  proper  iHroceedtn^s  to  caned  all  patents, 
certiDution,  or  other  evidences  of  title  erro- 
neously Issued.  If  these  two  sections  were  all 
the  legislation  of  Congress  bearing  upon  tbe 
subject  it  might  be  difficult  to  sustalo  the  coo- 
'  elusions  of  the  lower  courts;  or  to  deny  to  tbe 
government  the  relief  sought  by  this  bill,  for, 
By  tbe  construction  placed  upon  such  railroad 
srants  In  Kan»a»  P.  B.  Co.  v.  Dunmeyer,  118 
U.  S.  629  [28:  1122],  and  other  cases,  these 
bads  did  not  pass  under  the  railroad  grant  be- 
cause at  tbe  time  of  the  filing  of  the  map  of 
definite  location  they  were  on  the  records  of  the 
department  claimed  under  homestead  and  pre- 
emption entries.  The  lapse  of  time  would  be 
no  bar,  for  statutes  of  limitation  cannot  tw  In- 
Toked  against  the  government. 

But  these  sections  are  not  all  the  legislation. 
Congress  evidently  recognized  the  fact  that 
noiwlibstandlog  anv  error  In  certification  or 
patent  there  mtpbt  be  rights  which  equitably 
deserved  protection,  and  that  U  would  not  be 
fltllttg  for  tbe  government  to  insist  upon  the 
lettCT  of  the  law  in  disregard  of  aucb  equitable 
rights.  In  tbe  first  place.  It  has  distinctly  rec- 
wmlced  tVe  fan  that  when  there  are  no  adverse 
476]*lndiTidual  rights,  and  only  the  claims  of 
tbe  government  and  of  the  present  holder  of  i  be 
title  to  be  oonaldend.  It  ii  fltting  that  a  time 
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should  come  when  no  mere  errors  or  Irregu- 
larities on  tbe  part  of  tbe  officers  of  the  land 
department  should  be  open  for  consideration. 
In  other  words,  It  has  recognized  that,  as 

Sjcalnat  itaelf  In  respect  to  lh<:se  land  transac- 
ona,  it  is  right  that  there  should  be  a  statulo 
of  HmlUtions;  that  when  Its  proper  officers, 
acting  in  the  ordinary  coarse  of  their  duties, 
have  conveyed  away  lands  which  belonged  to 
tbe government,  such  conveyances  should,  after 
the  lapse  of  a  prescribed  time,  be  concluslre 
against  tbe  govern  meot,  and  tbu  notwithstand- 
ing any  errors,  irregularities,  or  Improper  ac- 
tion of  Its  officers  tberelo. 

Thus,  la  the  act  of  1881.  It  provided  that 
suits  to  vacate  and  annul  patents  theretofore 
Issued  should  only  be  brought  wUhin  five 

{rears,  and  that  as  to  patents  thereafter  to  be 
BSued  such  suits  should  only  be  brousbi  within 
six  years  after  the  dale  of  issue.  Under  the 
benign  influeuce  of  tbisstatute  It  would  matter 
not  what  the  mistake  or  error  of  the  land  de- 
partment was,  what  the  frauds  and  mtarepre- 
sentaUoDS  of  the  patentee  were,  tbe  patent 
would  become  conclusive  as  a  transfer  of  the 
title,  providing  only  that  the  land  was  public 
land  of  tbe  United  states  and  open  to  sale  and 
conveyance  tbrourii  tbe  land  department.  Tbe 
act  01 1M6  eitendcd  the  time  for  tbe  bringing 
of  suits  for  patents  theretofore  Issued  for  five 
years  from  tbe  passage  of  that  act.  It  is  true 
that  these  appellees  cannot  avail  themselves  of 
these  limitations  because  tbls  suit  was  com- 
menced before  the  expiration  of  tbe  time  pre- 
scribed, and  we  only  refer  to  tbem  as  showing 
the  purpose  of  Congress  to  uphold  titles  aris- 
ing under  certification  or  patent  \ss  providing 
that  after  a  certain  time  tbe  ffovrtrnment,  the 
grantor  therein,  should  not  be  heard  to  question 
them. 

But  limitation  was  not  the  only  protection 
f;iveo.  The  act  of  1896.  which  extended  the 
period  of  limitation,  followed  such  extension 
with  tbls  provlsioD:  "Bat  no  patent  to  any 
lands  held  by  a  bona  fide  {Hiix^aser  shall  be 
vacated  or  annulled,  but  the  right  and  title  of 
such  purchaser  Is  hereby  confirmed."  It  is  true 
this  act  was  passed  after  tbe  commencement  of 
this  suit— "indeed,  after  tbe  decision  by  [477 
tbe  court  of  appeals — but  It  Is  none  the  less  an 
act  to  be  considered.  There  can  be  no  ques- 
tion of  the  power  of  Congress  to  terminate,  by 
appropriate  legislation,  any  suit  brought  to  as- 
sert simply  therigbts  of  tbegoveroment.  This 
suit  was  Instituteil  by  the  Attorney  General  In 
obedience  to  tbe  direct  commHod  of  Congress, 
as  expressed  lo  the  act  of  1887,  and  Congress 
could  at  any  time  prior  to  tbe  final  decree  la 
this  court  direct  the  withdrawal  of  such  suit; 
and  it  acromplishes  practically  tbe  same  result 
when,  legislation  within  the  nnqueslioued 
scope  of  1(3  powers.  It  confirms  In  the  defend* 
ants  the  title  to  tbe  property  which  It  was  the 
purpose  of  the  suit  to  recover.  So,  If  this  act 
of  1896.  taken  by  itself  alone,  or  In  coDjuno- 
lion  with  preceding  legislation,  operates  to  con- 
firm the  title  apparently  conveyed  by  the  cer- 
tification to  tbe  state  for  the  beoCTt  of  the 
railroad  company,  that  necessarily  termlnatea 
this  suit  adversely  to  the  government,  and 
compels  an  affirmance  of  tbe  decisions  of  tbe 
lower  courts  without  tbe  necessity  of  any  in- 
quiry iDto  tbe  reasons  advanced  by  those  courts 
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for  their  cooclusloiifl.  We  are  of  the  opinioD 
t  bal  CoDgreBs  loteDded  by  the  sentence  we  bare 
quoted  frbm  the  act  of  IttM  to  coDflrm  the  title 
wbid)  Id  this  case  pasted  by  certifiratlAo  to  tbe 
atate.  It  not  only  declares  that  no  patents  to 
any  lands  held  by  a  bona  flde  purchaser  ahall 
be  vacated  or  anoutled,  bat  it  conflrms  the  right 
atid  title  of  such  purchasers.  Given  a  bona 
flde  purchaser,  hia  right  and  title  is  conflrmed, 
sod  no  snit  can  be  malolained  at  tbe  instance 
of  the  government  to  disturb  it. 

It  Is  earnestly  contended  by  the  govemraent 
that  the  present  holderaof  tbe  title  are  not  "bma 
flde  porchaaera^  that  that  term  has  a  fixed 
and  nell-deflned  meaning,  as  announced  in 
tbe  frequent  declalona  of  this  and  other  courts; 
that,  as  aaid  In  2  Pom.  Eq.  Jur.  §  740,  "the 
essential  elements  which  constitute  a  bona  flde 
purchaaer  are.  therefore,  three,— a  valuable 
conaideTBUon,  the  absence  of  notioe,  and  pres- 
ence of  good  faith"  (VniUd  StaXm  t.  QM'ortua 
A  0.  Land  Oo.  148  U.  S.  81,  4S  [87:  8M,  860]; 
that  while  two  of  these  essential  elements  may 
be  found,  to  wit,  a  valuable  consideration  and 
tbe  presence  of  good  faltb,  the  third,  the  ab- 
sence of  notice.  Is  lacking;  that  all  men  are  con- 
478]  cluslvely^presumedto  knowthe  law.aod 
that  as  tbe  true  rule  of  construction  In  refer- 
ence to  theee  grants  waa  laid  down  Iw  this 
court,  the  purchasers  were  bound  to  know 
Kuch  true  rule;  that  the  records  of  the  Land 
Office  disclosed  the  existence  of  these  borne- 
stead  entries  and  preemption  filings,  and, 
therefore,  they  who  purchased  from  the  rail- 
road company  knew,  or  at  least  were  chargea- 
ble with  knowledge,  of  the  fact  that  those 
lands  could  not  rightfully  have  been  certified 
to  tfie  railroad  company,  but  were  excepted 
from  the  terms  of  the  grant,  and  In  fact  re- 
mained the  property  of  toe  government.  It  Is 
further  losisted  that,  as  Congress  In  this  stat- 
ute used  this  well  understood  expression,  it 
Intended  only  tbe  protection  of  such  partlee 
as  came  within  tbe  scope  of  this  settled  mean- 
ing. It  is  said  that  the  only  cases  to  be  cov- 
ered by  tbiB  proTisf on  were  those  In  which  the 
state  or  the  railroad  company  by  presentation 
to  the  land  office,  before  the  filing  of  the  map 
nf  definite  location,  of  a  forged  relioquishment 
by  the  pre-emptor,  or  one  having  made  a  home- 
stead entry,  or  by  some  other  fraudulent  rep- 
resentations, secured  a  cerllflcatloo  or  patent 
to  tbe  tracts,  uid  thereafter  sold  and  conveyed 
to  one  who  purchased  in  ignorance  of  the 
fraud, 

We  are  unable  to  agree  with  this  contention 
of  counsel,  for  several  reasons:  In  the  first 
place,  the  situation  as  it  was  known  to  exist 
makes  against  any  snch  narrow  construction. 
While  Instances  of  such  fraudulent  conduct 
on  the  part  of  tbe  state  to  which  tbe  lands  were 
certified,  or  the  company  to  which  the  lands 
were  patented,  might  exist,  yet  in  the  nature 
of  things  they  would  be  few  and  hardly  worth 
the  special  notice  of  Congress,  while,  on  tbe 
other  band  the  fact  that  there  bad  been  a  dif- 
ference between  the  land  department  and  the 
courts,  one  construction  obtaining  in  the  former 
prior  to  the  decisions  by  tbe  latter,  and  the  fur- 
ther fact  that  by  this  dltfereoce  of  construction 
many  tracts  had  been  erroneously  certified  or 
patented,  must  have  been  well  known  to  Con- 
gress, and  naturally  therefon  a  subject  for  Its 
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legislation.  Further,  there  wu  no  need  of 
any  legislation  to  protect  a  "bona  fide  pur- 
chaMr."  This  bad  been  settled  by  repeated 
decisions  of  this  court,  Vnitad  Siatea  v.  Bur- 
KngUm  A  M.  B.  •Oa.  98  U.  S.  884,  842  [479 
[20:198.  200];  Colorado  Goal  AI.  €b.  v.  United 
8tate»,  128  n.S.807. 818[81 :18a.  184J.rBafflrmed 
in  Uniitd  State*  v.  California  d  0.  Land  Co.  148 
n.  8.  81 ,41  [87:  854,  859].  For  In  each  of  those 
cases  It  was  decided  that,  althougba  patent  waa 
fraudulently  and  wrongfully  obtained  from 
the  goTemment,  if  the  land  conveyed  waa 
within  the  jartadieUon  of  the  land  departmont, 
the  title  of  a  bma  flde  purchaser  from  the  pi^ 
ten  tee  could  not  be  disturbed  by  the  govern- 
ment, ao  that  this  providon  was  absolutely  ud- 
neceesary  if  tiiat  which  is  now  claimed  by 
counsel  for  the  government  la  all  that  waa  1b- 
tended  by  Congress.  We  do  not  mean  to  » 
Bert  that  becanae  leKfalatfon  to  cover  loch  % 
cotttiDgen(7  was  unneceasary,  therefore  tbe 
language  used  by  Congress  necessarily  impllea 
something  other  uid  different,  because  of 
course  It  may  have  been  that  Congress  intended 
nothing  but  a  simple  declaration  of  tbe  law  aa 
it  was  known  to  exist  At  tbe  same  time  tbe 
fact  that  under  one  construction  it  was  need- 
less  raises  a  preaumptlon  that  somMhIng  mora 
waa  Intended,  and  that  CongreM  had  in  Tiew 
tbe  protection  of  other  partleB  than  were  alreadj 
protected  by  general  law. 

But  we  need  not  rest  on  these  inferences  and 
presnmptions.  Otb^  provisions  of  tbe  acta 
of  1887  and  1896  make  clear  the  Intent  of 
Congress.  Section  8  of  the  act  of  1887  pro- 
videa  that  if  the  homeatead  or  pre^nptfon  en- 
try of  any  bona  flde  aetder  has  been  ernme- 
onsly  canceled  on  account  of  any  railroad  grant 
it  may  be  reinstated,  provided  he  has  not  Itv 
cated  another  claim  or  nude  an  entry  in  lieu 
of  the  one  so  canceled,  and  also  did  not  volun- 
tarily abandon  aucb  entry.  By  this  section 
Congress  provided  for  a.relnMating  of  the  title 
of  one  deprived  thereof  by  an  erroneons  ruling 
of  the  land  department,  but,  at  the  same  time, 
limited  the  right  of  reinstating  to  cases  In  which 
tbe  original  entryman  had  not  voluntarllj 
abandoned  hia  entry,  or  had  not  since  that  time 
made  a  new  entry.  In  other  words.  It  waa  lim- 
iting the  restoration  of  tbe  title  of  the  original 
entryman  to  cases  In  which  he  had  a  continu- 
ing and  preaent  equhable  right  to  recognition. 
As  to  all  other  cases,  Congreaa  reserred  th« 
determination  of  the  equities  between  tbe  gor- 
emment,  the  railroad  "company,  and  [480 
purchasers  from  the  latter,  and  In  aubaequrat 
sections  It  made  pnnrlsion  for  the  adjuatmmt 
of  auch  equities 

Section  4  of  the  same  act,  exiveasly  referring 
to  all  other  landa  erroneously  certified  or  pat- 
ented to  any  railroad  company,  providea  that 
citizens  who  had  purcfaased  auch  lands  in  good 
faltb  should  be  entitled  to  tbe  landa  bo  pur- 
chased and  to  patenta  therefor  Issuing  directlj 
from  the  United  States,  and  that  tbe  only  rem- 
edy of  the  government  should  be  an  action 
against  the  railroad  company  for  the  govern- 
ment price  of  similar  lands.  It  will  be  ob> 
served  that  this  protection  is  not  granted  to 
simply  bona  flde  purchasers  (using'  that  term 
In  the  technical  sense),  but  to  those  who  have 
one  of  Uie  elementa  declared  to  be  essential  to 
a  bona  flde  purchaser,  to  vrit,  good  faith.  It 
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mftttm  not  what  constructive  notice  may  be 
chargeable  to  sach  a  pnrchaaer  If.  In  actual  ig- 
norance of  any  defect  In  the  railroad  compa-^ 
ny'a  title,  and  In  rellaoce  upon  the  action  of  the 

forernment  In  the  apparent  transfer  of  title 
y  certiflcation  or  patent,  be  has  made  an  bon- 
eet  purchase  of  the  latids.  The  plain  Intent  of 
this  section  Is  to  secure  him  the  lands,  and  to 
reinforce  bis  defective  tide  by  a  direct  patent 
from  the  United  Slates,  ana  to  leave  to  tiie 

S>Temment  a  simple  citdm  for  money  against 
e  railroad  company.  It  will  be  obwrved 
that  the  technical  term  "bona  fide  purcbaser" 
is  not  found  in  this  section,  and  while  it  U 

Erovlded  that  a  mortgage  or  pledge  shall  not 
B  considered  a  sale  so  as  to  enUtie  the  mort- 
gagee or  pledgee  to  the  benefit  of  the  act,  ft 
does  secure  to  everyone  who  In  good  faith  has 
made  an  absolute  purchase  from  a  railroad 
company  protection  to  his  title.  Irrespective  of 
any  erron  or  mistakes  in  the  certiflcation  or 
patent. 

Section  6  of  the  same  act  applies  to  eases  In 
which  no  certiflcation  or  patent  has  issued, 
and  yet  the  lands  sold  by  the  railroad  company 
are  the  numbered  sections  prescribed  in  Its 
grant  and  coterminous  with  the  constructed 
portions  of  Its  road,  and  it  Is  there  provided 
that  where  the  lanos  so  sold  by  the  company 
"are  for  any  reason  esc^led  from  the  operation 
of  the  grant  to  said  onmpany,**  the  purchaser 
may  obtain  title  directly  from  the  government 
481]  by  p»ing  to  It  the  'ordinary  govem- 
ment  price  of  such  lands.  It  Is  true  ttie  term 
used  here  Is  "bona  flde  purcbaser,"  but  it  Is  a 
bona  flde  purchaser  from  the  compaoy,  and 
the  description  given  of  the  lands,  as  not  con- 
veyed sod  "for  any  reason  excepted  from  the 
operation  of  the  grant,"  indicates  that  the  fact 
01  notice  of  defect  of  title  was  not  to  be  con- 
■Idered  fatal  to  the  right,  Oongiess  attempted 
to  protect  an  honest  transaction  between  a 
purchaser  and  a  railroad  company,  even  in  the 
absence  of  a  certiflcation  or  patent.  These 
being  the  provisions  of  the  set  of  1887.  the  act 
of  1806,  oonflrming  tbe  right  and  title  of  a 
bona  flde  purchaser,  and  providing  that  the 
patent  to  his  laniU  should  not  he  vacated  or 
annulled,  must  be  held  (o  include  one  who.  If 
not  In  the  fullest  sense  a  "bona  flde  pur- 
chaser," has,  nevertheless,  purchased  In  good 
faitb  from  the  railroad  company. 

We  have  been  referred  In  the  arguments  of 
this  and  other  cases  to  the  debates  in  Congress, 
and  to  the  reports  of  the  committees  of  the  two 
houses  to  whom  the  bills  were  referred  as 
oonflrmatory  of  the  txmclusions  we  have 
reactied,  but  it  is  unnecessary  to  consider  any 
of  tbe  evideore  derived  from  tbese  sources.  If, 
indeed,  it  is  open  to  consideration,  for  tbe 
language  of  tbe  two  acts  Is  clear,  and  fully  dis- 
closes the  intent  of  Congress.  Our  conclusion 
ia  that  these  acts  operate  to  conflrm  the  title  to 
every  purchaser  from  a  raUroad  company  of 
laodscertifled  or  patented  to  or  for  its  beaeflt, 
notwithstanding  any  mere  errore  or  Irregulari- 
ties in  the  proceedingsof  the  land  department, 
and  notwilbstanding  tbe  fact  tbat  the  lands  so 
certified  or  patented  were,  by  tbe  true  construc- 
tion of  the  land  grants,  although  wltblo 
the  limits  of  tbe  grants,  excepted  from  their 
operation,  providing  that  he  pnnthaaed  In  good 
faith,  paid  value  for  the  lands,  and  providing, 
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also,  tbat  the  lands  wei«  public  lands  In  the 
statutory  sense  of  the  term,  and  tree  from  In- 
dlTiduai  or  other  clalma 

If  it  be  suggested  tbat  under  the  scope  of 
these  acu,  Ibough  tbe  suit  must  fall  so  far  as 
it  is  one  to  set  a^de  and  cancel  the  certiflcation, 
ii  may  yet  be  maintained  against  tbe  defendant 
railroad  compaoy  for  the  ralue  of  the  lands  so 
erroneously  certified,  and  that  the  decree 
should  be  modified  to  UUs  extent,  *it  is  [482 
sufllcient  to  say  that,  first,  tiie  government  haa> 
not  asked  any  such  decree;  second,  tiiat  It  may 
be  doubtful  whether  for  Uie  mere  purpose  of 
lecovering  money  an  action  at  Uw  must  not  be 
tbe  remedy  punned;  but  lastly  and  chiefly, 
that  it  does  not  appear  from  this  record  either 
that  tbe  railroad  company  received  an  excessof 
lands  or  has  even  received  (these  lands  In- 
cluded) the  full  quantity  of  lands  promised  in 
the  grant;  and  furtber,  that  it  does  not  appear 
that  there  were  not  within  the  granted  or  Indem- 
nity limits  lands  which  tbe  company  might 
have  rightfully  received  but  for  this  errone- 
ous certiflcation.  It  will  hardly  be  contended 
tbat  If,  simply  throuc^  a  mlstaike  of  the  Und 
department,  uiese  Umds  were  certified  when, 
at  the  time,  other  lands  were  open  to  certifica- 
tion which  could  rightfully  have  been  certi- 
fied and  which  have  since  been  disposed  of  by 
the  government  to  other  parties,  so  Uiat  there  is 
Downowayoffilllngthegrant,  thegovetgement 
can  nevertheless  recover  the  value  of  the  lauds 
so  erroneously  certified.  In  other  words,  the 
mistake  of  the  offlcen  of  tbe  sovemment  can- 
not be  both  potent  to  prevent  tbe  railroad  com- 
pany obtaining  its  full  quota  of  lands,  and  at 
the  same  time  potent  to  enable  Uie  government 
to  recover  from  the  company  the  value  of 
lands  erroneously  certified.  Our  conclusion, 
therefore,  is  that  upon  tbe  record  as  It  is  pre- 
sented, (Atf  deeree^  tAe  Court  ^  Appeali  too* 
right,  and  it  i$  ammed. 


UNITED  STATES,  Aj>pt., 

UNION  PACIFIC  RAILWAY  COMPANY, 
Henry  Qay,  H.  J.  Wellsloger,  and  William 
Hoard. 

[No.  819.] 

Arffued  December  1. 1. 1896.   Decided  Febrvarp 
15,  1897, 

APPEAL  from  a  decree  of  the  United  States 
Circuit  Court  of  Appeals  fur  the  Eighth 
Circuit  Affirmed. 

Mr.  Houam  0<mi*d.  Solicitor  Oeneral, 
for  appellant. 

Meura,  John  F.  DUIob.  Satrg  Hubhard, 
J.  Ji.  DiUon,  and  7*.  F.  Garver  for  appellees. 

UNITED  STATES,  Appt., 

ST.  PAUL  &  SIOUX  CITY  RAILROAD 
COMPANY  et  at. 
[No.  823.] 

Argued  November  SO  and  December  1, 1896,  uith 
United  iMtet  v.  Winona  A  St.  P.  B.  Co. 
No.  Stl,  ante,  789.   Decided  February  IS. 

1897. 

APPEAL  from  a  decree  of  the  United  SUtes 
Circuit  Covrt  of  Appeals  for  the  Eighth 
droulL  Affirmid, 
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iji-tSS  Supreme  Court  or 

Mr.  Holvu  Conrad*  Solicitor  OeDcral, 
for  appellant. 

Mean,  ^uwum  Wilaooi  J.  A.  Tawnep, 
and  S.  M.  LamberUn  for  appellees. 

Mr.  Jaitlce  Bwmwur  deUvcred  tbe  optnlm 

of  tbe  court: 

Tlie  facts  1o  these  caata  are  different  from 
tbe  (nets  ID  tbe  case  just  decided.  But  tbe 
principles  aooounced  Id  tbe  foreeoiog  opioioD 
are  coticloslve  of  tbe  rights  of  the  parties 
IiereiD,  sod  so,  without  aoy  statement  to  delail 
of  the  facts,  and  for  tbe  reasons  bItcd  Id  that 
opinioD,  Ihe  deereea  in  thm  earn  teut  be  offimtd. 


WINOMA  ft  ST.  PETER  RAILROAD  COM- 
PANY rtai.,  AppU., 

V. 

UNITED  STATES. 
(tSeeS.  a  Beporter's  ed.  ttS-M.) 

iVv«Rj}(£»n  right. 

Poescaslon  by  a  pre-emption  claimant  whose  Otioff 
had  been  made  and  nevercanoeledon  the  rooorda 
of  the  land  office,  which  betran  before  aojr  olaiis 
of  rlftht  to  the  land  by  a  railroad  companr.  either 
by  flitnfr  Itx  map  of  definite  location  or  surveyloflr 
and  sraking  Its  Hoe.  consdlutea  such  notice  to  a 
purcbaaer  from  tbe  railroad  oompaor  as  to  pre- 
vent tbe  latter  from  belov  deemed  a  bona  fide 
purchaser  who  Is  protected  br  (he  aois  Of  Con- 
gress of  1887  sod  1800,  when  tbe  land  was  eixooe- 
011SI7  certtted  to  tbe  railroad  oompaoy. 

[No.  602.} 

Submitted  Deember  1,  1898.  Decided  Febru- 

APPEAL  from  a  decree  of  the  United  Sutes 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  rerening  the  decree  of  tbe  Circuit 
Court  of  the  United  States  for  tbe  District  of 
MloDesota,  dlsmissiag  a  suit  brought  by  tbe 
United  Slates  against  the  Winona  &  Ht.  Peter 
Railroad  Compaoy  et  at.,  to  set  aside  the  certl- 
flcattou  of  a  patent  io  favor  of  said  company 
to  ptibllc  lands.  The  decree  of  the  court  of 
appeals  renaanded  the  case  with  lustrtictions  to 
enter  a  decree  graotlog  the  relief  prayed  for. 
Affirmed. 

tSee  same  case  below,  88  U.  8.  App.  80S. 

Statement  by  Mr.  Jastioe  Brvwen 
This  was  a  bill  filed  bv  the  United  States  Io 
tbe  circuit  court  of  the 'United  Sutes  for  tbe 
district  of  Minnesota  against  tbe  Winooa  ft 
St.  Peter  Railroad  Company,  tbe  Winona  ft 
St  Peter  Land  Company,  and  Thomas  Mar- 
shall, Jr.  The  suit  was  one  to  set  aside  tbe 
nertiflcatlon  «f  a  patent  made  to  tbe  state  of 
Minnesota  for  the  beneQt  of  the  defeodant 
railroad  company  of  the  nortbeast  quarter  of 
484]Rection  85,  "township  106 north,  range  18 
west,  which  ceriiflcaliOD  was  of  date  I^cember 
1868.   After  aoswera,  proof,  and  an  agreed 

NoTC.  -At  to  pn-tmplUm  righU,  see  note  to 
Uolted  States  v.  Pltxgerald,  10: 78B. 

^tolandtfFantatoFoilroada.  seenotato  Kansas 
P.  R.  Co.  T.  Atchison.  T.  *  S.  F.  B.  Ob.  n  1M. 


THE  Uhtted  States.  Got.  Teeis, 

statement  as  to  certaio  facts,  a  decree  was  en- 
tered by  tbe  drcnit  court.  August  89,  18M, 
dismissing  ibe  bill.  On  appeal  to  tbe  court  of 
appeals  for  the  eighth  circuit  this  decree  was, 
on  Hay  6,  1896.  reversed  (32  D.  S.  App.  800), 
and  tbe  case  remanded  with  instructions  to  en- 
ter a  decree  granting  tbe  relief  prayed  for. 

It  appears  from  tbe  agreed  statement  that  on 
July  8.  1857.  Thomas  Marshall,  Jr.,  one  of  the 
defendants,  made  a  pre-emption  filing  at  the 
local  land  o£9ce  of  the  land  In  controTersy, 
which  filing  was  prima  facie  regular  aod  Talid, 
and  was  niver  canceled  on  tbe  records  of  tiie 
land  office;  tbe  constnictiOD  of  tbe  railroad  1^ 
the  defendant  railroad  company  was  conceded; 
and  it  was  af2;reed  that  00  Ihe  1st  of  Harcb, 
1877,  defendant  Marshall,  being  still  in  possea- 
sion  and  claiming  to  he  the  owner  thereof,  tbe 
defeodant  land  company,  which  bad  a  convey- 
ance from  the  railroad  company,  commeooed 
an  action  of  ejectment  against  bim  in  tbe  dis- 
trict court  of  Dodge  county,  Minnesota,  that 
court  having  lurlsdictioo  of  tbe  subject-matter; 
that  Maraball  appeared  in  such  action,  and 
such  proceedings  were  had  that  on  the  Oth  day 
of  Decern  I )er,  1878,  the  court  rendered  judg- 
ment io  favor  of  the  plaintiff  for  tbe  poesea- 
sion  of  the  land;  that  no  appeal  was  taken 
from  such  Judgmeot,  and  that  the  same  now 
remains  in  full  force  and  effect;  and  that  In 
puTsuance  thereof  said  Harsball  surrendered 
possession  to  tbe  defendant  land  company,  and 
since  that  time  tbe  defendant  land  company  baa 
remained  in  possession  aod  paid  tbe  taxes;  that 
Marshall,  on  November  15, 1887.  filed  wttb  tbe 
Commissioner  of  the  Cteneral  Land  Offloe»  and 
now  baa  pending  before  the  land  department, 
an  application  for  reitutaiement  of  his  righta 
to  said  land,  which  application  has  not  been 
acted  upon,  as  it  Is  held  hy  the  said  depart- 
ment that  It  has  no  Jurisdiction  to  pass  thereon. 
Other  fads  are  agreed  to,  such  u  are  stated  in 
tbe  opinion  in  the  case  Na  881  of  the  United 
States  sgaiost  the  same  mUroad  company  and 
others,  just  decided. 

Mmre.  J.  A.  Tawney  and  B.  M.  Lamber- 
ton  for  appellants. 

Mr.  Holaaee  Conrad*  Solicitor  Qeneral, 
for  appellee. 

Mr,  Jastioe  Bmwr  ddirered  tbe  opinion 

of  the  court: 

The  diiferences  between  this  case  and  that 
referred  to  in  the  foregoingatatement  are  these: 
Anterior  to  any  claim  of  right  by  the  railroad 
company,  by  virtue  either  of  filing  its  map  of 
definite  location  or  of  surveying  and  staafng 
upon  tbe  gronod  Its  line,  a  preemption  filing 
was  placed  upon  tbe  land  which  was  never 
canceled.  There  remained  therefore  on  the 
records  until  after  tbe  certification  Io  the  slate 
a  claim  of  a  right  to  pre-empt.  The  party 
making  this  claim  continued  lo  possession  by 
bimaeli  or  tenant  until  not  only  the  coosirue- 
tion  of  the  railroad  but  nntll  after  the  coovey- 
aoce  by  tbe  railroad  company  to  tbe  land  com- 
pany, and  so  remained  in  possession  until  a 
suit  of  ejectment  was  brought  by  tbe  land  com* 
pany  in  1877. 

On  the  strength  of  these  facts  the  court  of 
appeals  was  of  opinion  that  tbe  land  company 
could  not  be  considexed  one  purchasing  in  good 
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fdth  from  the  raUrotd  eomMDy;  that  It  took 
Its  conveyaDce  with  ootlce,  from  possessloo,  of 
all  the  rights  and  claim*  of  the  party  so  in  pos- 
Mi'ston,  and  therefore  that -It  did  not  bring  it- 
self wltblD  the  protectlog  clauses  of  the  act  of 
Marcb  8»  1887  (24  8taL  at  L.  556,  chap. 
876)  and  there  was  nothlDg  to  stay  the  right 
of  the  gOTeromeat  to  have  this  certtflcatioD  so 
crroneoiiflly  Issaed  canceled.  With  that  con- 
dusiOD  we  concur.  That  the  land  was  enone- 
oatly  certified  is,  under  the  prior  decfsious  of 
this  court,  not  open  to  question;  and  the  acts  of 
1887  and  1806  have,  as  Indicated  in  the  optoion 
Id  the  prior  case,  the  purpcMe  of  protecting  oolr 
<486]that  party  whose  purchase  from  "the  rail- 
road company  must  be  considered  one  In  good 
faith.  It  Is  essential  to  the  protection  of  these 
statutes  that  the  party  purcbaslog  from  the 
railroad  company  has  no  notice  by  any  fact 
sobsequeDt  to  and  Independent  of  the  ceriiflca- 
tlon  or  patent  of  any  defect  In  title.   Such  a 

fturchaser  cannot  daim  to  be  one  in  good  faith 
r  he  has  notice  of  facts  outside  the  records  of 
the  land  department  dlscloelog  a  prior  right. 
The  protection  goes  only  to  matters  anterior  to 
the  certification  and  patent.  The  statute  was 
not  Intended  to  cut  off  the  rigbts  of  parties  con- 
tlnalng  after  the  certification,  and  of  which  at 
tlw  time  of  bla  purchase  the  nurehaaer  had  oo- 
tloe.  Only  the  purely  technical  claims  of  the 
government  were  waived. 

Here  ibe  claimant  Marshall  was  In  posses- 
don,  bad  been  fo  possession  for  twenty  years; 
the  land  was  not  wild  and  vacant  land.  His 
possessloo  was  under  a  recorded  claim  of  title, 
and  ander  tQch  a  claim  as  forbade  the  iasae  of 
a  patent  la  other  words,  the  land  was  erro- 
neously certified.  There  was,  and  continued 
to  be,  an  individual  claimant  for  the  land. 
There  was  no  cancelation  on  the  records  of  the 
land  department  of  his  claim.  He  continued 
In  poeaesslon,  and  was  In  possession  not  only 
when  the  certification  was  made  bat  when  the 
land  company  purchased.  Its  purchase,  there- 
fore, was  not  one  made  in  good  faith,  and  there 
Is  nothing  disclosed  to  stay  the  mandate  of  the 
statute  for  the  adjustment  of  the  land  grant, 
and  a  suit  to  set  asiae  the  certificate  erroneonsly 
Issued. 

Ths  deem  ef  tJSe  (VratA  Cinirt  tf  Appeab  i» 


JOSEPH  R  DUNLOP.  Ptff.  in  Brr„ 

UNITED  'states. 

0aBaLa  Iteportei*s  ed.4BS,M}U 

Bm  ^partieulan  -proprietortAip  newapa- 
per — eoune  ^  butineaa  of  po^iffiee— proof  ef 
maiUng  paper*— diteretion  tf  eeari—knotet- 
edge  of  (Maern  paper — remark*  ^  eovnifl — 
dtoryf,  wAm  not  o^eetiontMe—preeumption  of 

L  An  tedietmentnotdemurratileon  ItsftHMwUI 
not  beooow  ao  1^  the  addlUoo  of  a  bill  of  partlO' 
niars. 

It  Tbe  disoretlon  of  tbe  trial  court  la  renpeot  to 
lequlrlDK  a  bill  of  particulars  of  printed  matter 
alleged  as  obscene  In  an  indictment  is  not  But>> 
Ject  to  review  on  writ  of  error. 

t.  A  newspaper  la  wbloh  a  person^  name  after 
tbe  word  "tv**  li  printed  Just  below  tbe  name  of 


the  paper  la  admissible  to  prove  the  proprietor' 
ship  of  auob  person,  on  an  Indictment  nsnlnst 
him  for  publiiblnir  in  such  paper  ohsoene  mntter. 
—espeoiallr  when  U  is  shown  by  other  avldenoe 
that  he  is  its  proprietor  and  pubUsber. 
^  Tbe  0  us  to  ma  and  oourse  of  buBloeaB  and  duties 
of  emploreea  of  the  postolSoe  mar  be  proved  by 
Rovemment  ofBoers  In  tbat  department  to  raise 
a  presumption  tbat  papers  delivered  brpoatoSoe 
emploreea  were  delivered  In  the  usual  way  after 
bavtuff  been  mallod  at  tbe  poatoSoe. 

6.  Proof  that  copies  of  a  newspaper  were  actu- 
ally received  at  a  postoOoe  In  large  numt)eia 
every  day  for  matUnir,  and  were  nulled,  is  admis- 
sible to  show  tbat  ooples  of  a  5  o*elook  edition  of 
tbat  paper,  received  as  part  of  the  mall  matter 
of  oertain  persons,  were  part  of  the  paper  so 
mallod  and  oama  throuiib  tbe  postoOoe. 

S.  Theezerose  of  the  disoretlon  of  the  court  In 
refustoff  to  require  matter  wblob  Is  alBeired  to  be 
too  obsoeoe  to  be  spread  upon  the  records  of  the 
court  Is  not  aubjeot  to  review  on  writ  of  error. 

7.  Tbe  reeponelble  head  of  ■  newspaper  eatabllsb- 
ment  la  sufficiently  proved  to  bave  known  tbe 
Indecent  oharmoter  of  the  conteota  of  bis  paper 
after  several  yeara'proprletorabipand  complaints 
made  to  blm  on  tbe  subject. 

8.  Improper  remarks -of  oounsal  promptly  with- 
drawn when  tbe  court  held  them  Improper  wlU 
generally  be  deemed  to  be  cured. 

tk  A  charge  tbat  tbe  Juir  should  apply  tbe  same 
rules  of  irood  sense  to  tbe  fnota  in  evidence  that 
they  would  apply  to  any  other  subject  that  comes 
under  their  coaslderatloa  In  life  Is  not  improper. 

10.  A  charge  tbat  obsoeoe  publloadons  must  be 
calculated  irttta  the  ordinary  reader  to  deprave  his 
morals  or  lead  to  impure  purposes  is  ootobjeo- 
tlooable  as  amounting  to  a  atatemeotthat  a  pub- 
IloaLlon  wblcb  tends  to  deprave  tbe  morala  in 
any  way  wliatever  cornea  witbln  that  class,  as 
there  can  be  no  mtaapprehenaton  aa  to  what  la 
meant. 

11.  An  iDStruotlon  tbat  tbe  presumption  of  de- 
fendant's iDQOceDoe  Is  etronaer  than  tbe  pre- 
sumption that  meaeeogers  or  otber  postofBoe 
employees  who  deposited  papers  In  boxes  la  the 
course  of  diatrlbuttng  the  malls  took  them  from 
tbe  mallsiB properly  refused. 

fNo.  472.] 

ArgvaA  BeeeaAer  SI.  1896.  DeeSded  FUbrvt- 

ary  16, 1897. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois  to  review  a  Judgment  convicting  Jo- 
seph R.  Duolop  for  UQlawfully  depositing  in 
the  postotnce  at  Chlcaeo,  for  maillas:  and  de> 
livery,  a  newspaper  called  the  "Chicago  Dia- 
paicb"  containing  obscene,  lewd,  lasciTlous, 
and  indecent  matter.  Affirmed. 

Statement  by  Mr.  Justice  Brown; 

This  was  a  writ  of  error  to  review  the  con- 
viction of  the  plaintiff  Id  error  for  unlawfully 
depositing  and  caunlog  to  be  deposited,  upon 
tbe  days  set  out  in  jthe  various  counts.  In  the 
postomce  at  Chicago,  for  mailing  and  delivery, 
a  newspaper  call»l  Ibe  "Clilcago  Dtspalch," 
containing  obscene,  lewd,  lascivious,  and  in- 
decent matter.  There  were  iblity-two  counts 
in  the  Indictment.  Tbe  district  attorney,  under 
order  of  tbe  court,  elected  to  proceed  upon  the 
first,  sixth,  twelfth,  sixteen tb,(wenly-&ixlh,  and 
tbirlv-sccon'l  counts.  The  otber  counts  were 
quashed,  and  no  evidence  was  offered  to  sus- 
tain the  first  count. 
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The  alith  count  wu  u  follom; 

"And  the  nand  Juron  afonnid  ander  their 
Mth  aforeiau  do  further  present  that  tbe  said 
Joie(^  R.  Danlm,  on  tbe  6th  day  of  July,  In 
the  year  afowaald,  at  Chicago  aforesaid,  in  the 
division  and  district  aforesaid,  unlawfully  did 
knowlagly  deposit  and  cause  to  be  deposited  in 
480]  the  ^postofflce  of  the  said  United  Btatea 
there,  formalUnganddellTery,  alarge number 
of  copies,  to  wit,  ooe  biiodred  copies, of  a  certain 
paper,  print,  and  publication  entitled  'The  Chi- 
cago Dispatch,'  one  of  which  said  copies  was 
then  and  there  directed  to  'Ur.  HoDtgotoery,'at 
Chfcaeo  aforesaid;  another  to  'R.  H.  Willianis, 
box  801/  at  St  Louis.  Missouri,  and  the  rest 
to  divers  persons,  respectively,  to  the  said 
grand  Jurors  unknown,  and  each  of  which 
last-mentioned  copies  was  then  and  there  a 
copy  of  tbe  5  o'clock  edition  of  the  day  In  tbia 
count  aforesaid  and  number  840  of  tbe  said 
paper,  print,  and  publication,  and  contained 
tamonffst  other  tbtogs)  on  the  eleventh  page 
thereof  and  under  the  headings  of  'personal' 
and  'batbs,'  certain  obscene,  lewd,  lascivious, 
and  indecent  matters  in  print,  of  too  great 
leostb  and  of  too  indecent  character  to  be  here 
set  forth  Id  full,  scainst  the  peace  and  dignity 
of  the  said  Unitea  States  and  contrary  to  the 
form  of  tbe  statate  of  the  same  in  such  case 
made  and  provided." 

Tbe  other  counta  differed  from  this  only  la 
the  dates  of  the  newspapers  alleged  to  have 
been  mailed,  and  the  dsys  upon  wbidi  tbey 
were  deoodted  In  tbe  pMtofflce. 

Tbe  testimonT  Introduced  by  the  govern- 
ment tended  to  show  that  there  was  published 
in  tbe  city  of  Chicago,  durin;;  the  year  1895. 
and  tbe  three  years  imcnediately  prior  thereto, 
a  daily  and  weeklv  newspaper  entitled  "The 
Cbiraf>o  Dispatch;"  that  the  plaintiff  in  error. 
Joseph  R.  Dunlop,  was  the  publisher  of  said 
newspaper  during  those  years;  that  copies  of 
the  Chicago  Dispatch  in  large  numbers  were 
deposited  In  tlie  Chicago  postofBoe  for  maillDg 
aod  delivery  during  saia  years,  dally  except 
Sunday;  that  the  copies  of  tbe  Chicago  Dis- 
patch described  in  the  indictment  as  directed 
to  "Mr.  MontKomery"  at  Chtcago,  and  tbe 
copies  of  tbe  Chicago  Dispatch  described  in 
the  todlciment  as  directed  to  "R.  H.  Williams. 
box80l.''atBt  Loute,  Mlssoari.  weredeposited 
for  mailing  and  delivery  at  the  postofflce  in  Chi- 
cago on  the  dates  of  said  several  copies;  that  all 
the  copies  of  said  Cbicsgo  Dispatch,  so  directed 
to  said  R  M.  WilllamE  and  Mr.  Montgomery, 
contained  therein,  under  the  headlogs  of  "Per- 
sooal"  and  "Baths,"  certain  advertisements 
4901that  wereobscene,  *lewd, lascivious,  and 
indecent;  and  that  the  plaintiff  in  error,  by 
reason  of  being  tbe  publisher  of  said  Chicago 
Dispatch,  was  liable  for  the  alleged  depositing 
in  said  postofQce  of  said  newspapers,  so  directed 
to  said  R.  M.  Williams  and  Mr.  Montgomery. 

Defendant  was  found  guilty,  and  after  mo- 
tions for  a  new  trial  and  in  arrest  of  judemeot 
had  been  overruled,  was  sentenced  to  imprisoD- 
ment  at  bard  labor  In  tbe  peniteatisry  for  two 
years,  and  to  pay  a  fine  of  |2,000  and  costs. 

Thereupon  be  sued  out  this  writ,  assiining 
sixty-one  errors  as  Krounds  for  reversal.  These 
errors  related  to  tbe  refusal  nf  the  court,  prior  to 
the  trial,  to  order  tbe  district  attorney  to  file  tbe 
tinted  matter,  alleged  to  be  obscene,  or  copies 
80O 


of  the  same;  to  the  admission  of  Improper  tes- 
timony, including  all  the  newspapers  intro- 
duced; to  the  refusal  of  the  court  at  the  dosa 
of  the  tesUmooy  of  the  goveromeot  to  dlreet  » 
verdict  of  not  guilty;  to  piejndldil  renurks 
made  by  tiie  distrU^  attorney  In  his  a^ment 
to  the  jury;  to  the  giving  of  Improper  iostruc- 
tions;ana  to  tbenfusal  to  gtve  im^er  instruo- 
tlons  requMted  oa  btbtU  of  Uie  plaintiff  la 
error. 

Mettrt.  WUUui  S.  Forrest,  A.  H.  Oar- 
land,  and  B.  0.  Garland  tor  [dalntiff  in  error. 

Mmra.  Jadaon  Harmon.  Attorn^  Gen- 
eral, and  4.  H.  Dleklnoon,  Assistant  Attnr^ 
ney  General,  tof  defendant  In  error. 

Mr.  Justice  Brown  ddlnred  the  i^nionof 

the  court: 

In  passing  apoo  this  case  we  sbsH  notlca  on^ 
sneh  errors  as  were  pressed  upon  our  attention 
in  the  argument  or  briefs  of  counsel. 

1.  The  first  assignment  Is  to  the  alleged 
error  of  the  court  In  overruling  the  motion  of 
tbe  defendant,  made  prior  to  the  trial,  to  require 
the  district  Bttoroey  to  file  the  printed  matter 
alleged  In  tbe  Indictment  to  be  obscene,  lewd, 
lascivious,  snd  Indecent,  for  tbe  purpose  of  en- 
abling the  defendant  to  demur  to  the  indict- 
ment. Defendant's  petition  for  *thls  or-  [4=9 1 
der  stated  as  the  reason  for  it  that  if  the  adver- 
tisements complained  of  were  not  filed,  his 
counsel  "must  investigate  and  critically  exam- 
ine" over  three  thousand  advertisements  and  no- 
ticea,aod  that  he  would  "necessarily  be  confused 
and  embarrassed,"  and  nnable  "to  make  suita- 
ble preparatloos  to  sustsin  bis  defense."  tt  la 
nowhere  stated  that  he  desired  It  for  the  pur- 
pose of  demurring  to  tbe  indictment,  and  If  it 
bad  been  furnished  It  would  not  have  been  tbe 
subject  of  demurrer,  since  It  Is  no  part  of  tbe 
record.  Com.  T.  Davit,  11  Vict.  482.  If  the 
Indictment  be  not  demurrabk  npon  Its  faoe,  it 
would  not  become  so  li|y  the  addition  a  bill 
of  particulars. 

Beyond  this,  however,  the  application  Is  ono 
addressed  to  the  discretion  of  tbe  court,  and  its 
action  thereon  is  not  subject  to  review.  Soten  v. 
United  StatM.  161  U.  S.  2B,  86  [40:  606,  608j; 
Com.  V.  QiteM,\  Gray,  466:  Com.  v.  Wood,\  Gray. 
11;  8tat»  v.  Bacon,  41  Tt.  096  [98  Am.  Dec. 
616J.  While  such  applications  are  ordinarily, 
anu  should  be,  granted,  wherever  the  accused 
Is  liable  to  be  surprised  by  evidence  for  which 
he  is  unprepared,  it  la  difficult  to  see  bow  tbe 
defendant  in  this  case  was  prejudiced  by  its 
refusal.  The  alleged  obscene  matter  was  con- 
tained In  a  published  newspaper  to  which  his 
own  name  was  attached  as  proprietor,  and  of 
which  he  had  In  fact  been  tbe  proprietor  for 
several  years,  the  days  and  editions  of  which 
were  set  forth  In  the  several  counts.  He  was 
duly  toformed  upon  the  trial  of  what  particu- 
lar advertisements  the  government  complained, 
and  requested  tbe  court  to  charge  the  jun*  that 
tbey  were  not  obscene,  within  the  meaning  of 
the  law.  He  thus  gained  every  advantage  that 
he  could  possibly  have  had  by  tbe  production 
of  tbe  advertisements  prior  to  the  trial. 

9.  The  second  aod  five  other  assignments  of 
error  are  taken  to  tbe  admission  of  the  follow- 
ing advertisements  of  proprietorship,  appearing 
In  tbe  several  ediUons  set  forth  in  the  Indict' 
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ment,  upon  the  grouid  that  there  was  do  proof 
that  the  newspapers  from  which  tbey  were 
taken  wen  copies  of  the  Chicago  Dispatch, 
and  that  they  did  not  tmd  to  ibow  who  was 
498]  the  poblUier: 


By  JOSEPH  R.  DUNLOP. 
il  I19EPEI9EIT  iFTEKIOQI  OilLT  FiPEl 

THBEEtPmOMS  MILY-12, 3  AND  5  O'CLOCK. 

Official  Paper  of  the  City  of  Chicago 

 AKD  

Official  Paper  of  Cook  County. 


It  is  difficult  to  see  bow  the  identttr  of  the 
paper  called  the  Chicago  Dispatch,  watch  the 
udictmeot  averred  that  the  defendant  de- 
posited In  the  postofflce  for  mailing,  could 
have  been  more  coocloslvely  proved  than  by 
the  production  of  a  newspaper  called  the  Dis- 
patch and  purporting  to  be  the  official  paper 
of  tbe  city  of  Cbicaga  In  that  particular  the 
paper  proved  itself. 

While  the  addition  of  the  words  "by  Joseph 
R  Dnnlop"  might  not  have  been,  standing 
alone,  sufficient  evidence  of  bis  being  the  pro- 
prietor of  the  paper,  and  the  cause  of  its  being 
mniled,  yet,  in  view  of  the  fact  that  the  name 
of  the  publisher  usually  follows  the  name  of 
the  paper  in  that  connection,  It  certainly  had 
a  tendency  in  that  direction,  and  was  therefore 
admissible,  particularly  when  It  was  shown  by 
other  testimony  that  defendant  bad  slated  that 
he  was  the  proprietor  and  publisher  of  this 
paper;  that  a  paper  of  this  name  bad  been  for 
a  long  lime  printed  and  circulated  by  blm; 
that  it  had  for  a  long  time  and  In  large  num- 
bers passed  through  Ihe  postofflce;  ibathehad 
negotiated  for  tbe  renting  of  a  building  for  the 
purpose  of  publishing  a  paper  called  tbe  Dis- 
patch; that  he  bad  conversations  with  wit- 
nesses in  regard  tu  the  publication  of  a  paper 
of  that  name:  that,  as  proprietor,  he  bad 
caused  {wpers,  similar  to  these,  to  be  sent 
through  tbe  postofflce,  and  that  tbe  accounts 
for  p(»tage  bad  been  rendered  to  bim. 

8.  Tbe  eighth  assignment  was  taken  to  an 
alleged  error  in  penDutlDg  the  witness  McAfee 
to  testify  that  it  was  tbe  duty  of  a  certain  mes- 
493]senger  of  tbe  postoffice  Inspector,  'whose 
office  was  In  the  postofflce  building  at  St.  Louis, 
Missouri,  to  take  tbe  mall  from  the  postofflce. 
and  distribute  it  in  the  private  boxes  of  per- 
sons who  had  desk  room  In  the  InqMCtor's 
office. 

Tlie  thirteenth  assignment  was  taken  to  a 
rimllar  alleged  error  in  permitting  tbe  witness 
Montgomery  lo  testify  tnat  it  was  among  tbe 
duties  of  a  government  emplovee.  not  a  mall 
carrier,  to  take  from  a  table  called  "  tbe  round 
table,"  in  tbe  mailing  department  of  tbe 
Chicago  postofflce,  a  copy  of  the  Dispalcb.  and 
deliver  it  to  him  in  tbe  office  occupied  by  him 
as  superintendent  of  mails  in  tbe  government 
building  at  Chloago,  and  that  it  was  in  this 
1«6  U.  & 
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way  that  the  newspapers  identified  by  Mont- 
gomeiT  were  received  by  him. 

Each  count  in  tbe  indictment,  upon  which 
tbe  trial  was  bad,  charged  a  mailing  of  tbe 
Dispatch  to  Montgomery  at  Chicago,  as  well 
as  one  lo  Williams,  box  801,  at  St  Louis. 

Montgomery's  testimony  tendod  to  show 
that  be  bad  been  superintendent  of  tbe  mails 
at  the  Cbicago  postofflce  for  six  years  psEt; 
had  charge  of  the  receipt  and  despatch  of  all 
matU  In  and  out  of  that  office,  and  knew  that 
there  was  a  publication  passing  through  tbe 
office  known  as  the  Cbicago  Dispatch;  Inat  he 
received  the  papers  put  in  evidence  in  tbe 
Cbicago  postofflce  from  what  Is  known  as  tbe 
"round  lable,"  tbe  place  at  which  tbe  mall 
comes  into  ^e  office  from  a  platform,  where 
it  is  received  direct  from  the  publication  office: 
that  it  was  delivered  to  him  by  a  messenger 
through  tbe  regular  channels  of  the  mail  in 
tbe  same  manoer  ibat  all  other  papers  of  this 
kind  were  delivered,  and  subsequently  turned 
over  to  Mr.  McAfee.  He  was  then  asked  the 
question,  "What  are  the  duties  of  that  mes- 
aengerf— that  la,  the  one  who  brought  to  bis 
office  from  tbe  "round  table"  la  tbe  [wstoffice 
building  the  papers  he  had  identifled.  To  this 
question  objection  was  made. 

Tbe  witness  McAfee  testified  that  be  was  a 
postofflce  Inspector,  commlssiooed  but  not  paid 
by  tbe  government,  and  was  also  a  commis- 
sion agent  of  tbe  Western  Society  for  the  Pre- 
ventloo  of  Vice:  that  on  June  13,  1895.  be  ad- 
dressed a  letter  to  tbe  Dispatch  of  Cbicago. 
enclwing  therein  the  som  ol  •$1.25,  re-r494 
questing  the  Dispatch  to  be  sent  to  R.  M:  Wit- 
liams,  box  801.  St.  Louis,  Missouri,  for  three 
months  from  datcstgnlng  tbe  letter  "R  M.  Wil- 
liams;" that  he  received  the  paper8,Identifled  by 
blm.  from  his  box  In  tbe  Inspector's  office  in  St. 
Louis,  that  be  did  not  take  tbem  from  bis  box 
in  the  postofflce;  that  his  mail  was  put  in  the 
box  by  a  messenger  from  tbe  inspector's  office, 
whose  office  was  in  the  postotllce  building; 
that  the  only  way  that  be  knew  that  the  paper 
came  in  the  mall  was  that  be  found  it  in  bis 
private  box  in  the  Inspector's  office;  that  be 
had  received  bis  mall  in  that  way  for  ten 
years;  that  it  was  not  a  postofflce  box  in  the 
same  sense  as  801,  but  was  simply  a  box  where 
bis  mall  was  deposited.  He  was  then  asked 
"Who  was  tbis  messenger  who  delivered  these 
papers?"  to  which  objection  was  made,  and  be 
answered  that  be  was  a  messenger  for  gather- 
lag  tbe  mail  for  inspectors,  and  distrfbuliDg 
it  in  boxes  provided  in  the  postofflce. 

Tbe  testimony  of  both  of  these  witnesses 
was  objected  to  upon  the  ground  that  they 
testified  nothing  as  to  the  delivery  of  these 
papers  of  their  own  personal  knowledge.  It 
is  claimed  that  tbe  error  consisted  in  assuming 
that  tbe  papers,  purporting  to  be  tbe  Dispatch 
which  McAfee  testified  that  he  found  in  bis 
private  box  in  the  inspector's  offlce,  were  de- 
posited in  that  box  by  tbe  clerk  or  messenger, 
and  then  In  permitting  McAfee  to  testify  that 
it  was  the  duty  of  tbe  clerk  or  messeofcer  to 
take  tbe  mail  from  tbe  postofflce,  and  distrib- 
ute tbe  same  in  certain  private  boxes  in  the 
inspector's  offlce.  A  similar  objection  was 
made  to  the  testimooy  of  Montgomery. 

It  is  unnecessary  to  dwell  upon  these  assign- 
ments at  any  length.  While  the  wltneasea 
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were  not  personally  cognizant  of  tbe  fact  that 
Itiesc  very  papers  were  placed  in  tbeir  private 
boXf3.  it  was  perfectly  competent  for  them  to 
prove  Ihe  custnaia  of  tbe  postot£ce,  tbe  course 
of  liusloess  therein,  and  tbe  duties  of  the  em- 
ployres  coonected  with  it.  If  It  were  the  duty 
of  lliis  mesf^enger  to  take  these  papers  from 
tbe  office  and  deliver  tbem  in  tbe  private  boxes 
of  tliese  witnesses,  and  tbe  papers  identified 
were  tbere  found,  it  wouid  be  proper  for  the 
jury  to  infer  tbai  they  had  lieeo  delivered  Id 
ilie  usual  w^,  after  liavlng  been  mailed  at  tbe 
405)postofDceiDthecityor*publicatiOD.  Boib 
of  these  wilDeases  were  governmeot  officers, 
and  testified  as  to  tlie  course  of  business  in  tbe 
respective  offices  with  which  tbey  were  coo- 
nected.  There  was  no  error  in  permittiDg 
Ibem  to  do  so. 

Tbis  queslioo  was  elaborately  considered 
Mr.  Justice  Bradley  in  Knickerboeker  L.  Int. 
Co.  V.  Pendleton,  116  U.  S.  888  [29:  482],  in 
which  eridence  of  the  custoin  and  usage  of  a 
ImdIe,  offered  in  support  of  the  evidence  of  \be 
cashier  of  his  conviction  and  belief  that  s  draft 
had  been  presented  for  payment,  came  within 
tbe  rule  wbicb  allowed  the  course  of  business 
to  be  shown  for  tbe  purpose  of  raising  a  pre- 
aumpiion  of  fact  in  aid  of  collateral  testimony. 
Indeed .  the  suthoritiea  are  abundant  to  the 
proposition  that,  where  a  guestton  Is  made 
whether  a  certain  paper  or  other  document  has 
reuched  tbe  baud  of  the  pemoo  for  whom  it  is 
inlrnded,  proof  of  a  usage  to  deliver  sucb 
papers  at  the  boune,  or  of  the  duty  of  a  certain 
mcESCQger  to  deliver  such  papers,  creates  a 
presumpUon  that  tbe  raper  in  question  was 
actually  so  delivered.  Suslnesa  could  bardiy 
be  carried  on  without  Indulging  in  the  pre- 
sumption that  employees,  who  bave  certain 
duties  to  perform  and  are  known  generally  to 
perform  sucb  duties,  will  actually  perform 
tbem  in  connection  with  a  particular  case. 
Thus,  if  it  be  shown  that  a  tetter,  properly 
stamped,  has  been  mailed,  there  is  a  presump- 
tion tbat  it  reached  the  person  addressed;  or. 
If  letters  properly  directed  to  a  gentleman  be 
\eU  wilb  bis  servant,  it  is  reasonable  to  presume 
that  tbey  reached  bis  bands.  Macgregor  v. 
Eeily,  8  Excb.  794;  Hkilbitck  v.  Qarbett,  7  Q.  B. 
846:  Belhenngton  v.  Hemp,  4  Carapb.  193; 
Dana  v.  KembU,  19  Pick.  112:  OotU  v.  Bank 
«r  Xan»a9  <Xtg.  110  U.  B.  Ml  [80:  6161;  1 
Oreeol.  Ev.  §  40. 

4.  Thirteen  asMgnmenta  of  error  were  taken 
to  tbe  ruling  of  the  court  in  permitting  tbe 
government  to  prove  that,  during  tbe  three 
years  preceding  the  trial,  and  also  during  tbe 
period  covered  by  tbe  dates  of  tbe  papers 
admitted  in  evidence,  namely  July  6  to  Octo* 
ber  19,  1895,  anewspaper.  purporiingtobetbe 
Cbirago  Dispatcb.  was  resularly,  on  each  day 
except  Sunday,  received  ui  great  qaantltles  at 
thf*  Chicaso  pi>6totnce  for  mailing  and  delivery. 
406J  •Tbeobjectof  the  government  in  oflfer- 
ing  this  testimony  was  to  show  tbat,  upon  tbe 
days  staled  in  tbe  several  count?,  large  numbers 
of  copies  of  this  paper  were  actually  received  at 
the  Chicago  poBtofflce  for  mailio'g,  and  tbat, 
tboogb  aald  copies  were  not  ideolifled  as  the 
papers  described  in  the  indictment,  Ihe  pack- 
ages may  be  presumed  to  have  contained  them. 
As  every  copy  of  the  same  edition  of  a  paper 
isalmost  necemrOr  nn  exact  danllcate  of  everj 
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other  copy  of  the  same  edition,  proof  tbat  a 
certain  edition  was  mailed  in  large  qaantitiei 
every  day  at  a  certain  postofflce  was  certainly 
competent  evidence  that  papers  received  by  tlw 
two  persons  mentioned  in  tbe  indictment,  pur- 
portiog  to  be  of  that  edlilMi,  were  In  fact 
among  tbe  number  that  were  mailed  npon 
that  date.  TTnleas  the  paper  were  marked 
before  delivery  to  the  postofflce  at  Chicago.  It 
would  be  impossible  to  wy  whether  tbat  iden- 
tical paper  was  mailed;  but  If  large  oumbera 
of  tbni  edition  were  mailed  every  day,  it  would 
be  pmctically  safe  for  the  Jury  to  assume  that 
tbe  papers  identifled  were  among  tbe  number. 
Tbis  testimony,  taken  in  connection  with  that 
of  tbe  two  witnesses,  UcAfeeand  Montgomery, 
showed  with  reasonable.  If  not  absolute,  oa- 
tainty  that  the  papers  which  tbey  received 
and  identified  were  among  those  which  bad 
been  actually  mailed.  It  is  true  that  this  tes- 
timony did  not  affirmatively  ahow  tbat  the 
papers  thus  received  belonged  to  Ihe  6  o'clock 
edition  of  tlie  Dispatcb.  but,  while  this  may 
have  detracted  from  tbe  force  of  tbe  testimony. 
It  did  not  render  it  incompetent.  As  the  en- 
dence  showed  Ibat  large  quantitiee  of  this  paper 
were  mailed  every  day,  and  tbat  McAfee  and 
MontgomeiT  received,  as  part  of  tbelr  mail 
matter,  copies  of  the  5  o'clock  edition  of  that 
pwper.  it  was  for  the  jury  to  say  wbether 
these  copies  were  not  a  part  of  the  papers  tbiU 
were  so  mailed. 

6.  Tbe  twenty-fifth  and  six  following  as- 
slgomeots  were  taken  to  tbe  admission  of  the 
copies  of  the  Dispatch  set  forth  in  the  Indict- 
ment. These  exhibits  were  sobstsntislly 
copiea  of  each  other.  Such  of  tbe  adverdse- 
ments  as  were  relied  upon  were  marked,  Igr 
order  of  the  court,  in  blue  pencil  during  tlie  ar- 
gument to  the  jury.  They  wereobiected  tuupoa 
*tbe  ground  tbat  the  evidence  failed  to  [497 
show  tbat  tbey  were  deposited  In  the  postoffice 
by  the  defendant,  or  tbat  they  were  copies  of 
the  Obicago  Dispatch:  both  of  which  objections 
have  been  already  disposed  of.  Also  tbat  H 
did  not  appear  that  they  contained  matter  tbat 
was  too  long  or  too  obscene  to  be  set  out  in 
tbe  indictment,  or  to  be  spread  upon  the  records 
of  tbe  court  Whether  tbe  matter  was  too 
obscene  to  be  set  forth  In  the  record  was  a 
matter  primarily  to  be  considered  by  tbe  district 
attorney  in  preparing  the  Indiotmeot;  and,  la 
any  event.  It  was  wlthto  tbe  discretion  of  the 
court  to  say  whether  it  waa  fit  to  be  spread  upon 
tbe  records  or  not.  We  do  not  think  tbat 
error  will  lie  to  the  action  of  the  court  Id  this 
parlicular. 

9.  The  thirty-second  assignment  of  error  was 
taken  to  the  action  of  the  court  In  refusiag  to 
direct  a  verdict  of  not  guilty  at  tbe  doeeof  tbe 
(eatimooy.  Tbis  assignment  Is  based  partly 
upon  the  irround  that  tbere  was  no  sufflcient 
evidence  of  the  malting  of  tbe  papers  in  ques- 
tion, which  has  already  been  disposed  of,  and 
partly  because  tbe  evidence  failed  to  show 
tbat  tbe  defendant  knew  tbat  any  of  tbe  adva. 
tiaements  complained  of  were  contained  In  tlie 
copies  of  tbe  Chicago  Dispatcb  put  in  evidence; 
or  that  these  papers  contained  anything  wbldi 
was  obscene  or  indecent.  Wetbink.  however, 
tbat  tbe  evidence  was  amply  sufflcient  to  lay 
before  the  Jury.  It  waa  uiown  that  Mr. 
McAfee  had  repeatedly  talked  with  tbe  do- 
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feodRQt  about  hfa  paper,  of  wbfch  he  admitted 
himself  to  be  tbe  responsible  head;  that  de- 
feDiiaat  was  told  there  bad  been  complaints 
made  about  Its  character,  and  that,  Id  tbe  opio- 
ioD  of  the  district  aitoraev,  the  adTertiaemeDts 
under  tbe  heads  of  "Peraonar  and  "Baths" 
■wot  Improper  aad  Illegal;  that  Mr.  Duolop 
replied  that  he  acarocly  ever  mw  tbe  advertise- 
ments uQtll  after  tbey  had  been  published; 
that  he  bad  Instmctea  his  agent  to  scrutinize 
them  with  more  care.  He  said  that  all  of  tbe 
newspapers  had  carried  such  advertisemeots  In 
times  past,  until  they  became  wealthy,  and 
then  complained  aboat  others  that  did  tbe 
same.  He  did  not  deny  a  general  knowledfte 
of  the  contents  of  his  paper,  and  it  was  scarcely 
498j*posaible  that  he  could  have  been  the  re- 
sponsible head  of  tbeeslablisbment  for  a  num- 
ber of  years,  as  the  testimony  tended  to  show, 
without  personal  knowledge  of  the  t^aracter 
of  the  advertiBemenls. 

7.  Tbe  tbirty  lUth  and  thirty  sixth  anign- 
menls  of  ^rror  were  taken  to  certain  remarks 
made  by  tbe  district  attorney  in  his  argument 
to  the  jury,  one  of  which  it  as  follows:  "I  do 
not  believe  that  there  are  twelve  men  that 
could  be  gathered  by  the  venire  of  this  court 
within  tbe  confines  of  tbe  stale  of  Illinois, 
except  where  tb^  were  bought  and  perjured 
In  advance,  whose  verdict  I  would  not  be 
willing  to  take  upon  tbe  question  of  tbe  lode- 
cency,  lewdness,  lasdviousness,  lireotiousness, 
and  wrong  of  these  publications."  To  tbls 
language  counsel  for  tbe  defendant  eicepted. 
Tbe  court  held  that  it  was  improper,  and  tbe 
district  attorney  Immediately  withdrew  It. 
The  action  of  toe  court  was  commendable  In 
this  particular,  and  we  think  tbls  rulin?,  and 
the  immediate  withdrawal  of  the  remark  by  tbe 
district  attornev,  condoned  bis  error  In  making 
it,  if  bis  remark  could  be  deemed  a  prejudicial 
error.  There  is  no  doubt  that.  In  tbe  beat  of 
argument,  counsel  do  occasionally  make  re- 
marks that  are  not  justified  by  tbe  testimony, 
and  which  are,  or  may  be,  prejudicial  to  tbe 
accused.  In  such  cases,  however,  if  the  court 
interfere,  and  ooonsel  promptly  withdraw  tbe 
remark,  the  error  will  genprally  be  deemed  to 
be  cured.  If  every  remark  made  by  counsel 
outside  of  tbe  testimony  were  ground  for  a 
reversal,  comparatively  few  verdicts  would 
•tadd,  dnce,  in  tbe  anlor  of  advocacy  and  Id 
tbe  excitement  of  trial,  even  tbe  most  experi- 
enced counsel  are  occasionally  carried  away  by 
this  temptation. 

Complaint  is  also  made  of  the  remark  of  the 
district  attorney  to  tbefollowiogefTect:  "Now, 
gentlemen,  it  U  not  necessary  for  me  to  tell 
you  what  tbe  massage  treatment  is;  bow  a  man 
Is  stripped  naked,  from  the  sole  of  his  feet  to 
tbe  crown  of  bis  head,  and  is  rubbed  with  tbe 
bands."  If  the  counsel  gave  a  wholly  erroneous 
definilion  of  tbe  word  "massage,  or  misled 
the  jury  by  giving  tbema  false  iropre8.«ir>n  of 
tbe  operfition,  tbe  remark  mlj^bt  be  prejudicial, 
and  possible  ground  for  error.  But  as  tbe  word 
4991  is  defined  as  "a  rubbing  *or  kneading  of 
tbe  body,"  an  operation  whlcE  could  hardly  be 
carried  on  nolcos  tbe  person  were  devested  of 
his  clothing,  we  see  no  error  In  tbe  remark  of 
tbe  district  attorney  in  this  case.  As  tbe  mas- 
sage treatment  is  comparatively  a  recent  de- 
vice, it  is  quite  posdue  that  it  may  not  have 

m  U.S. 


been  undentood  by  all  tbe  members  of  tbe  jury, 
but  if  tbe  district  atinrney  fairly  explained  to 
them  what  it  is  ordinarily  understood  to  be, 
and  gave  a;t  explanation  which  was  not  radi- 
cally wrong,  there  was  no  impropriety  in  bis 
doine  so. 

A  large  number  of  exeepHona  were  taken  to 
various  portions  of  the  charge  tn  tbe  Jury,  and 
to  tbe  refusal  of  the  court  to  give  cmafn  in- 
etruclioos  requested  by  tbe  defendHOt.  Some 
of  these  bave  already  been  passed  upon  is  con- 
neetioo  with  tbe  testimony;  some  are  too  ob- 
vioudy  frivolous  to  justify  discussion,  but  two 
or  three  of  them  demand  an  Independent  con< 
sideration. 

8.  The  forty-second  and  forty-third  assign- 
ments were  taken  to  tbefollowinginstructiotis: 

"It  is  yoor  duty  to  come  to  a  conclusion 
upon  all  those  facts,  and  the  effect  of  all  those 
facts,  tbe  same  as  you  would  conscieotiously 
come  to  a  conclusion  upon  any  other  set  of 
facts  that  would  come  before  you  in  life.  .  .  . 
There  Is  no  technical  rule,  there  la  no  limita- 
tion in  courts  of  justice,  that  prevents  you 
from  applying  to  them  (tbe  facta  and  circum- 
stances in  evidence)  Just  the  same  rules  of  good 
common  sense,  subject  always,  of  course,  to  a 
consdenttous  exercise  of  that  common  sense, 
that  yoa  would  apply  to  any  other  subject  that 
came  nader  your  conslderatioD  and  that  de* 
maoded  your  Judgment," 

There  was  no  error  In  these  instructions. 
One  of  tbe  main  objects  of  a  jury  trial  Is  to  ee- 
cure  to  parties  tbe  Judgment  of  twelve  men  of 
average  iotelligence  wbo  will  brins  to  bear 
upon  tbe  oon^eraHon  of  the  case  .the  sound 
common  sense  which  Is  supposed  to  cbaracier- 
ize  tbeir  ordinary  daily  transactions.  If  cases 
were  to  tw  decided  alone  by  tbe  application  of 
technical  rules  of  law  and  evidence,  it  could 
belter  be  done  by  men  who  are  learned  in  tbe 
law  and  wbo  bave  made  It  tbe  study  of  tbeir 
lives;  and  while  it  Is  entirely  true  that  tbe  Jury 
*are  bound  to  receive  the  law  from  tbe  [50(> 
court.  Mid  to  be  guided  by  its  tnstrucilons,  it 
by  no  means  follows  that  tbey  are  to  abdlrare 
their  common  sense,  or  to  adopt  soy  different 
processes  of  reasoning  from  those  wbich  guide 
them  in  tbe  most  important  matters  which  con- 
cern themselves.  Their  sound  common  senna 
brought  to  bear  upon  tbe  coosidenittoa  of  tes- 
timony, and  in  obedience  to  the  rules  laid 
down  by  the  court.  Is  the  most  valuable  feature 
of  tbe  jury  system  and  baa  done  more  to  pre- 
serve its  popularity  than  any  apprehension  that 
a  bench  of  J'ldges  will  wlifully  misuse  (belr 
power.  To  construe  these  instructions  as  au- 
tfaoridng  the  Jury  to  depart  from  the  rules  of 
evidence  and  to  decide  the  case  upon  abstract 
Dotiona  of  their  own,  or  from  facts  gathered 
outside  of  the  testimony,  is  hypercnitcal. 
Tbey  were  simply  told  to  come  to  a  concliisioa 
upon  tbe  facts  ibat  had  been  proved,  and  to 
apply  to  those  facts  tbe  same  rules  of  gooil 
sense  tbatlbey  would  apply  to  any  other  sub- 
ject that  came  under  their  consideration  and 
demanded  their  Judgment.  In  tbesc  remarks 
the  court  gave  a  just  and  accurate  definition  of 
tbeir  (unctions.  It  certainly  would  have  been 
error  to  have  told  tbem  to  apply  to  tlie  facts 
proved  any  other  rules  than  those  wbich  tbeir 
good  common  sense  dictated,  or  to  set  up  any 
other  standard  of  judgment  than  that  whidi 
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itiflueDced  them  Id  the  ordioar;  btulDeas  of 
Hfe. 

0.  Error  ie  also  awtgaed  to  the  following 
lostnictioD  of  the  court,  upon  the  nbject  of 
obsceoe  publications: 

"Now,  what  is  (are)  obscene,  lasciTious,  lewd, 
or  fodecent  publtcatioos  is  largely  a  queatioo 
of  your  own  conscience  and  your  own  opinion; 
but  it  must  come — before  it  can  be  said  of 
such  literature  or  publication— 4t  must  come 
up  to  this  point:  umt  it  must  be  calculated 
vitb  tbe  ordioary  reader  to  deprave  Um,  de- 
prave his  morals,  or  lead  to  impure  purposes, 
.  .  .  It  is  your  duty  to  ascertain  in  the  first 
place  if  tbey  are  calculated  to  deprave  tbe 
morals;  if  they  are  calculated  to  lower  that 
standard  which  we  regard  as  essential  to  civil- 
Izatioo;  if  they  an  calculated  to  Excite  those 
feelings  which.  Id  their  proper  field,  are  all 
right,  but  which,  tramcendinc  tlw  limits 
of  that  proper  field,  p>lay  most  of  tbe  mischief 
in  tbe  world.*' 

SOI]  *Tbe  construction  placed  by  counsel 
upon  this  is,  that  it  practically  directed  tbe  jury 
that  obscene  literature  wassucb  as  tended  to  de- 
prave tbe  morals  of  the  public  tin  anp  uay 
wAatewr.  whereas  tlie  tnw  test  of  what  consti- 
tutes obscene  literature  is  that  which  tenda  to 
deprave  the  morals  In  one  way  only,  namely, 
by  exciting  sensual  desires  and  lascivious 
thoui^hts.  It  Is  not,  however,  tbe  charge  given 
by  the  court  that  was  too  broad,  but  toe  con* 
Btructlon  put  upon  it  counsel.  The  al- 
lied obaceoe  end  indecent  matter  consisted  of 
advertisements  tnr  women,  aolidtlng  or  offer- 
ing indocenients  for  tbe  visits  of  men,  usually 
"refined  gentlemen,"  to  their  rooms,  some- 
Mmet.  under  the  disguise  of  "Baths"  and  "Mas- 
sage," and  oftener  for  tbe  mere  purpose  of  ac- 
quaintance. It  was  in  this  connection  that  the 
court  charged  the  Jury  that,  if  the  publications 
were  such  as  were  calculated  to  deprave  the 
morals,  they  were  within  the  statute.  There 
could  have  been  no  possible  misapprehension 
on  tbeir  part  as  to  what  was  meant.  There 
was  no  question  as  to  depraving  tbe  morals  In 
any  other  direction  than  that  of  Impure,  sex- 
ual relations.  Tbe  words  were  used  tbe 
court  in  their  ordinary  signification,  and  were 
made  more  definite  by  tbe  context  and  by  the 
character  of  tbe  publications  wblcb  had  been 
put  in  evidence.  The  court  left  to  the  Jury  to 
•ay  whether  It  was  within  tbe  statute,  and 
whether  persons  of  ordinary  Intelligence  would 
have  any  difficulty  of  divining  tbe  intention 
of  tbe  advertiser.  We  have  no  doubt  that  tbe 
finding  of  tbe  Jury  was  correct  upon  this 
point. 

10.  Error  la  also  asdgned  to  the  action  of  the 
court  in  refusing  to  instruct  the  jury  that  the 
presumption  of  innocence  was  stronger  than 
tbe  presumption  that  tbe  government  employ- 
ees who  delivered  the  newspapers  to  Mr.  Mont- 
gomery in  the  Chicago  postoffice  building  ob- 
tained such  papers  from  the  malls,  or  than 
the  presumption  that  the  person  who  deposited 
ibem  in  tbe  box  in  tbe  St.  Louis  postofQce 
building,  from  which  box  tbe  witness  McAfee 
took  tbe  papers,  obtained  them  from  tbe  mails. 
Tbe  court  bad  already  charged  the  jury  "that 
until  tbe  government  proves  beyond  a  reason- 
able doubt  that  be  knowingly  caused  to  be  de- 
502]po«itcd  such  a  publication  in  tbe  *nuils, 
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the  presumption  of  innocence  stands  between 
any  penalty  that  tbe  court  might  Inflict,  or  any 
verdict  that  you  might  pronounce,  and  the  de- 
fendant. Tbat{nesumptionof  iaoooenoeisonly 
overcome  when  these  facts  I  have  named  as 
the  gist  of  the  offense  are.  In  your  judgment, 
established  beyond  a  reasonable  doubt.  The 
court  further  instructed  tbe  jury  that  "the 
presumption  of  Innoeenoe  means  that  it  Is  a 
presumption  of  the  law  that  the  defendant  did 
not  <teposit  or  cause  to  be  deposited  in  the 
postomce  tot  mailing,  any  of  tbe  newspapers 
admitted  In  evidence,  atni  this  presumption 
should  continue  and  prevail  In  the  minds  of 
the  jury  in  sucb  a  way  as  to  cause  them  to  find 
tbe  defendant  not  guilty,  unless,  from  all  tbe 
evidence  In  tbe  case,  beyond  a  reasonable  doubt, 
tbe  jury  are  convinced  that  the  newspapers,  or 
some  of  the  newspapers,  admitted  in  evidence, 
woe  deposited  or  caused  to  be  deposited  In  the 
postoffice  for  mailing  by  the  defendant."  The 
court  made  a  similar  charge  with  reference  to 
the  knowledge  of  tbe  defendant  that  tbe  poUI- 
catlons  contained  indecent  matters. 

The  position  of  tbe  defendant  In  this  connec- 
tion is  that  the  presumption  of  tbe  defendanfa 
innocence  tn  a  criminal  case  Is  stronger  than 
any  presnmptkm,  except  the  presumption  of 
the  defendant's  sanity  and  the  presumption  of 
knowledge  of  the  law,  and  that  be  was  entitled 
to  a  direct  charge  that  tbe  presumption  of  the 
defendant's  Innocence  was  stronger  than  tbe 
presumption  thattbe  messengers,  who  deposited 
theae  papers  in  their  proper  boxes,  took  tbem 
from  the  mails.  If  it  were  broadly  true  that 
tbe  presumption  of  innocence  OTerridea  every 
other  presumption,  except  those  of  sanity  and 
knowledge  of  tbe  law,  it  would  be  impossible 
to  convict  in  any  case  upon  circumstantial  evi- 
dence, since  tbe  gist  of  such  evidence  is  Uiat 
certain  facta  may  be  inferred  or  presumed  hum 
proof  of  other  facts.  Thus,  if  property  re- 
cently stolen  be  found  in  the  possession  of  a 
certain  person.  It  may  be  presumed  that  be 
stole  it,  and  sucb  presumption  is  sufficient  to 
authorize  tbe  jury  to  convict,  notwithstanding 
the  presumption  of  bis  Innocence.  So,  If  a 
person  be  stabbed  to  death,  and  another,  who 
was  last  seen  in  his  company,  were  arrested  near 
the  spot  with  a  *bloody  daggier  in  his  pos-  [  503 
sesdon,  it  would  raise,  in  the  absence  of  ex- 
planatory evidence,  a  presumption  of  fact  that 
he  had  killed  bim.  So,  If  it  were  shown  that 
the  shoes  of  an  accused  person  were  of  pecu- 
liar size  or  shape,  and  footmarks  were  found 
in  tbe  mud  or  snow  of  corresponding  size  or 
shape,  it  would  raise  a  preaomption,  more  or 
less  strong  according  to  ihedreumstances.  that 
those  marks  bad  been  made  by  the  feet  of  tbe 
acciued  person.  It  is  true  that  it  is  stated  In 
some  of  tbe  authoritiea  that  where  there  are 
conflicting  presumptions,  tbe  presumption  of 
innocence  will  prevail  against  the  presumptioo 
of  tbe  continuaooe  of  life,  the  presumption  of 
the  continuance  of  thinn  generally,  the  pre- 
sumption of  marriage  an3  the  presompttoo  of 
chastity.  But  tills  Is  aaid  with  reference  to  » 
class  of  presumptions  which  prevail  indepen- 
dently of  proof  to  rebut  the  presumptioo  of  in* 
nocence.  or  what  may  be  termed  abstract  pre- 
sumptions. Thus,  in  prosecutions  for  •educ- 
tion, or  for  enticing  an  unmarried  female  to  a 
house  of  Ul  fame.  It  Is  nscMsary  to  am  and 
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prove  afflrmatlvely  the  ohastfty  of  the  female, 
notwltbstaDdinf;  tbe  general  preaumptioo  Id 
favor  of  ber  cbaatity,  since  this  general  pre- 
aumpUoD  Is  overridden  bv  the  preaumptlon  of 
tbe  niDOCence  of  the  defendant,  nopte  t. 
BodtrioM,  49  Cal.  9;  Com.  t.  Whiitaker,  181 
Mass.  §24:  Wut  v.  State,  1  Wis.  209;  Zabritkie 
T.  mte.  48  N.  J.  L.  640  [89  Am.  Bep.  610]; 
1  Oreenl.  Sr.  §  86.  This  rule,  however,  la 
Gonfloed  tocaaea  wbeie  [»oof  of  tin  facts  rais- 
ing the  preaomptloii  has  ao  teDdeaQT  to  eatab- 
11^  tbe  guilt  of  tbe  defendant,  and  has  no  ap- 

{>licatioD  where  anch  proof  constitutes  a  link 
D  the  chain  of  evidence  against  blm. 

Id  anch  caaes  as  the  one  under  consldeiaHon, 
It  la  not  so  much  a  quesUoa  of  comparative 
presnmptlona,  one  against  tbe  other,  as  one  of 
the  weight  of  evidence  to  prove  acotala  fact, 
namely,  that  these  papers  were  taken  from  the 
malls.  It  was  a  question  for  the  Jory  to  say 
whether  tbe  facta  proved  In  this  connectloD 
satisfied  them  beyond  a  reasonable  doabt,  and 
notwithstaDding  the  presumption  of  innocence, 
that  these  papers  were  taken  fpom  tbe  mails; 
and  the  abstract  Instructions  requested  would 
only  have  tended  to  confuse  tbem,  since,  II  lit- 
erally  followed,  it  would  have  compelled  a 
verdict  of  acquittal. 

5041  *Upon  a  careful  condderatton  of  the 
record  Id  this  case,  we  are  of  opinion  that  there 
was  no  error  of  whicb  the  defendant  was  Justly 
entitled  to  complain,  and  the  jwi^fmtnt 
«mrt  bdoxo  U  therefore  affirmed. 


UNITED  STATES, 

V. 

EENBT  G.  HoMILLAN««aI. 
(Baa&a  Baportar^wLKHriaTJ 

wunt. 

L  It  to  tbe  datr  of  the  olerk  of  a  dlstrtct  ooart  of 
tbe  territory  of  Utah  to  aooount  to  tbe  United 
States  for  the  fees  received  bin  from  iniTaM 
partiea  In  oIvU  aotlonB,  and  from  tbe  tarrttorr  on 
acoount  of  territorial  business. 

It  Saoh  olerk  need  not  account  to  tbe  United 
Statea  for  sums  received  by  blm  for  deolaraUona 
oC  IntentlOD  and  for  naturalisations  of  aliens. 
[No.  161] 

Argved  Jttttuarg  91, 1897.  DieitUd  Febntaty 
IS,  1897. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territorv  of  Utah  afBrmlofE 
the  judgment  of  the  Third  Judicial  District 
Court  of  that  Territory  In  favor  of  the  defend- 
ant. In  ao  aclioD  brought  by  the  United  Slates 
waink  Henrv  O.  McMillan,  clerk  of  the  said 
tblid  judicial  district  conrt,  and  the  snretlea 
on  hts  <^cial  bond,  to  recover  fees  received  by 
htm  and  not  accounted  for.  Rertraed,  ana 
case  remanded  to  the  Dnited  States  circuit 
court  for  the  district  of  Utah  for  further  pro- 
ceedings. 
See  same  case  below,  10  Utah,  184. 

Statement  by  Hr.  Justice  Oiwt 
This  was  an  action  brought  December  81, 
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1893,  Id  the  third  judicial  district  conrt  of  the 
territory  of  Utah,  by  the  UnUed  States  against 
Henry  0.  McMillan,  clerk  of  that  court,  and 
tbe  anretles  on  his  offlclal  bond,  to  recover  th« 
amount  of  certain  fees  reorived  by  htm  and 
not  accounted  for. 

Tbe  complaint  cootaloed  two  couots,  tbe  first 
af  which  alleged  that  "between  January  H  and 
December  81,  1889,  lacluslve,  tbe  said  Heory 
G.  McMillan,  while  clerk  aa  aforesaid,  and  as 
snob,  earned*  collected,  and  received  from  dif- 
ferent sonrccB.  aa  the  fees  and  emoluments  of 
hb  said  office,  |7,4S8.70,  of  which  sum  $988  90 
was  earned  and  received  in  United  States  busi- 
ness; $8,770  for  declarations  of  luteution  and 
naturalizattona;  and  ft8,698.80  from  private 
persons  In  dvil  lltiganoD,  and  from  the  terri- 
tory of  Utah,  on  accotmt  of  terrltwlal  btisl- 
neas;"  that  be  was  entitled  to  retain,  of  tbe 
moneys  aforesaid,  the  sum  of  $1,964.98  aa  hia 
personal  compensation,  and  the  further  sum  of 
$1,744.05  as  tbe  reasonable  and  necessary  ex- 
penses of  bis  office,  SB  allowed  by  the  Attoroey 
•General  of  the  United  States;  that  It  was[505 
his  duty,  as  clerk  aforesaid,  on  January  81. 
1890,  to  account  for  and  to  pay  over  to  the  Unit' 
ed  States  all  moneys  so  earned  and  received  by 
him  as  aforesaid  in  excess  of  these  two  soma; 
and  that  he  neglected  and  failed  so  to  do. 

Tbe  second  count  was  precisely  like  the  first, 
except  that  It  related  to  fees  received  between 
January  1  and  December  81,  IWi,  inoloalve. 
aod  specified  diflereat  sums. 

Tba  defendanta  demurred  to  tbe  complaint 
M  not  stating  facU  auffldent  to  constitute  a 
cause  at  action.  The  court  sustained  the  de- 
murrer, and,  the  attorney  for  the  United  States 
saying  that  be  could  not  amend  the  complaint, 
iudgment  was  rendered  for  the  defendants. 
The  United  States  appealed  to  tbe  supreme 
court  of  the  territory,  which  affirmed  tbe  judg- 
ment. 10  Utah,  184.  Tbe  United  States  sued 
out  this  writ  of  error. 

Meme.  JToahna,  Erie  Dodge*  Aadstaut 

Aliomey  General,  and  OharUt  0.  Binnqf^ 
Assistant  Attorney,  for  appellant. 

Meetre.  Arthur  Brown  and  J.  L,  Ba»- 
line  for  appellees. 

Hr.  Justice  Qrmj  delivered  the  oi^nion  of 

the  court: 

The  questions  presented  bv  the  case  are 
whether  "tbe  fees  and  emoluments  of  bis 
office."  for  which  It  Is  tbe  duly  of  tbe  clerk  of 
a  district  court  of  the  territory  of  Utah  to  ac- 
count to  tbe  United  States.  Include:  1st.  Fees 
received  by  blm  from  private  parties  in  dvIl 
actions,  and  from  the  territory,  on  account  of 
territorial  business;  2d.  Sums  received  by  blm 
for  declarations  of  Inteotlou  and  for  naturali- 
zations of  aliens. 

The  true  answer  to  each  of  these  ^estioos 
appears  to  tis.  If  not  to  be  found  In,  at  least  to 
be  necessarily  Inferred  from,  one  of  two  judg- 
ments of  this  court,  both  delivered  by  Mr.  Jus- 
tice Blatcbford,  who,  from  bis  long  experience 
in  the  'district  and  circuit  courts,  was  [50G 
peculiarly  familiar  with  queallons  of  this  kind. 
United  Statet  v.  AveHU.  180  U.  B.  885  [82: 
9771;  United  Statet  t.  BiU,  180  U.  S.  189  [80: 
627J.  Tbe  weight  of  those  decisions,  as  ap- 
plied to  the  caae  at  bar,  mi^  be  tbe  better  ap- 
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prcclnted  1^  recapittilaUDg  the  l^lalation  snp- 
pcwed  to  afieci  ifae  case. 

Tbe  CoDgreas  of  the  UoUed  States,  by  the 
■et  of  Febraory  £6,  18S8,  chap.  80.  eoUtled 
"Ad  Act  to  Regulate  tbe  Feea  and  OobU  to  be 
Allowed  to  Clerks,  Marshals,  and  Attorneys 
of  the  Circuit  and  District  CourU  of  the  United 
States,  and  for  Other  Purposes,"  enacted  in 
g  1,  that,  in  lieu  of  the  compensation  then  al- 
lowed by  law,  the  fees  and  costs  therein  speci- 
fied, and  no  other  compensBtioD,  shouta  be 
taxed  and  allowed  to  "attorneys,  solicitors,  and 
procton  Id  tbe  United  States  courts,  to  United 
Slatea  district  attorneys,  clerks  of  the  district 
and  circuit  courts,  maralials,  witnesses,  jurors, 
oommlBsionera.  and  printers  in  ifae  several 
states;"  and,  in  %  S,  that  such  district  attor- 
neys, clerks,  and  marshals  should  make  half- 
yearly  returns  In  writing  to  the  Secretary  of 
the  Interior,  "embraciDg  all  the  fees  and  emol- 
ameots  of  their  respeedTe  offices,  of  every 
name  and  character;  that  "no  clerk  of  a  dis- 
trict court,  or  clerk  of  a  circuit  court,  shall  be 
allowed  by  tbe  said  Secretary  to  retain,  of  the 
fees  and  emoluments  of  his  said  office,  or,  In 
case  both  of  said  clerkships  shall  be  held  by 
the  same  person,  of  tbe  said  oflSoea,  for  bis  own 
penonal  comptnsatlon,  over  and  above  the 
neceBsary  ezpeoses  of  his  office,  and  necefisanr 
clerk  hire  Included,  also  to  be  audited  and  al- 
lowed by  tbe  proper  accounting  officers  of  the 
Treasury,  a  sum  exceeding  98.500  per  year  for 
any  such  district  clerk  or  circntt  clerk,  or  at 
and  after  that  rate  for  such  time  as  he  shall 
bold  the  office;"  and  that  every  such  officer 
should,  fftth  each  return  made  by  him,  pay 
into  the  Treasury  of  the  United  States  "any 
surplus  of  tbe  fees  and  emoluments  of  hu 
office,  which  bis  half-yearly  returo,  so  made 
as  aforesaid,  shall  show  lo  exist  over  and  above 
tbe  compensations  and  allowances  bereiobefore 
authorized  to  be  retained  and  paid  by  him." 
10  Slat,  at  L.  l(tl,  166. 

That  statute  did  not  mention  the  clerks  of  the 
507  ]  territoriil  'courts.  Bnt  by  ^  13  of  the 
civil  appropriatioD  act  of  March  8,  1865.  cbap. 
175,  tbe  provisions  of  the  act  of  1858  were  ex- 
tended to  Utah  and  other  territories,  "as  fully, 
in  all  particulars,  as  they  would  be  bad  the  word 
'ten-holies'  been  Inserted  in"  the  clause  last 
quoted  above  from  ft  1  of  that  act,  "after 
tbe  word  'states.' and  tbe  same  bad  read  'In  the 
several  states  and  in  tbe  terriioHes  of  the 
United  States;'  this  clause  to  take  effect  from 
and  after  the  date  of  said  act,  and  the  account- 
Inf;  officers  wltl  settle  the  accounts  within  its 
purview  accordingly."   10  But  at  L.  671. 

By  tbe  express  words  and  the  oecessarv 
effect  of  tbls  section  of  tbe  act  of  1855.  "the 
provisions."  that  la  to  say.  all  the  provisions  of 
the  act  of  1858.  and,  among  others,  those  con- 
cerning "clerks  of  tbe  dlfttrict  and  circuit 
courts  ...  In  the  several  states,"  were  ex- 
tended to  Utah  and  other  territories  "as  fully 
and  in  all  particulars"  as  if  tbe  clause  "in  the 
several  states"  had  read  'in  the  several  states 
and  In  the  territories  of  the  United  States." 
Clerks  of  district  or  circuit  courts  In  the  terri- 
tories were  thus  subjected,  not  only  to  the  fee 
bill  established  by  tbe  act  of  1868,  bnt  also  to 
the  directions  of  that  act,  that  "clerks  of  the 
district  and  circuit  courts"  should  be  allowed  no 
other  compensatioa  than  tha  fees  and  costa 


therein  spedfled;  that  they  should  make  balf> 
yearly  returns,  "embracing  all  the  feea  and 
emoluDWDta  of  their  respecuva  offices,  of  eveiy 
name  and  eharacter;"  Uiat  "no  clerk  of  t  dla- 
triot  court,  or  clerk  of  a  drcult  court,**  should 
be  allowed  to  retain,  of  the  fees  and  emoln- 
menta  of  his  office,  or,  If  holding  both  clerk- 
sbips,  of  the  two  offices,  for  his  personal  com- 
pensation, a  sum  exceeding  $3,500  a  year;  and 
that  every  such  clerk  abould  pay  any  surploa 
Into  the  'Treasury  of  the  United  Btatetu 

Notwithstanding  this  Coogreaslonal  legtilft- 
tion,  tbe  legislature  of  tbe  territory  of  Utu,  by 
a  statute  of  January  21,  1859.  adopted  a  fee 
hilt  for  the  clerks  and  other  otScers  of  the  su- 
preme court  and  district  courts  of  the  terri- 
tory, differing  from  the  fee  bill  established  by 
tbe  acts  of  Congress  of  1858  and  1866.  Laws 
of  Utah  of  1861-1870.  p.  71.  And  by  a  terri- 
torial statute  of  Februaxy  20, 1874,  chap.  88,  a 
new  fee  bill  was  'adopted,  also  dUferiog  [50S 
from  that  established  by  the  acts  of  Congress. 
Utah  Laws  1874,  p.  87. 

By  chapter  16  of  title  18.  entitled  "Tbe  Ju- 
diciary." of  tbe  Revised  Statutes  of  the  United 
Statea.  approved  June  22,  1874,  Congress 
again,  in  ft  8S8.  established  a  fbe  bill,  fouoded 
on  that  of 1808,  and  enacted  that  the  fees  and 
costs  therein  prescribed,  "and  no  other  com- 
pensation," should  "be  taxed  and  allowed  to 
.  .  .  clerks  of  the  circuit  and  district  courts," 
and  to  other  officers  and  persons  in  those 
courts,  "in  tbe  several  states  and  territories 
except  in  cases  otherwise  expressW  provided 
bv  law;**  In  f$  828  prescribed  the  "clerks 
fees"  for  different  Items  of  services;  In  688. 
889,  and  844,  substantially  re-enacted  tbe  pro- 
visions of  g  8  of  tbe  act  of  1868,  relating  to  the 
returns,  tbe  limit  of  tbe  amount  to  be  retained 
(transferring,  however,  the  supervisloa  from 
the  Secretary  of  the  Interior  to  the  Attorn^ 
General,  in  accordance  with  the  act  of  Jane 
32, 1870,  cbap.  160.  §  16  (16  Stat  at  L.  164), 
and  the  payment  of  the  surplus  Into  the  Treaa- 
ury  of  tbe  United  States  by  clerks  of  district 
and  circuit  courta;  and  In  1888  provided  that 
the  fees  and  cosU  to  be  allowed  "to  the  clerks 
of  tbe  Supreme  and  district  courta"  and  other 
officers  "In  tbe  territories  of  the  United  States, 
shall  be  the  same  for  similar  services  bv  such 
persons,  as  prescribed  in  chapter  16,  title  Th» 
Jvdieiarj/,  and  no  other  compensation  shall  be 
taxed  or  allowed."  And  by  tbe  act  of  Oon- 
grcM  of  June  33,  1874,  chap.  469.  $  7,  "the  act 
of  tbe  Congress  of  the  United  Stales,  entitled 
'An  Act  to  Regulste  the  Fees  and  Costs  to  be 
Allowed  Clerks,  Marshals,  and  Attomejrs  of 
the  Circuit  and  District  Courts  of  tbe  united 
States,  and  for  Other  Purposes.*  approved 
February  36. 1868,  is  extended  over  and  shall 
apply  to  the  fee  of  like  officers  In  said  ter- 
ritory of  Utah;  .  .  .  and  all  laws  of  said  ter 
ritory,  inconsistent  with  the  provisions  ef  tbla 
act.are  hereby  disapproved."  18  Stat,  at L.  256. 

Tbe  words  "except  In  cases  expressly  other- 
wise provided  by  law,"  In  U.  8.  Rev.  Stat. 
§  828.  doubtless  referred  to  the  cases  (slso  ex- 
cepted out  of  %  889)  mentioned  in  $S  840  and 
843.  by  the  first  of  which  "the  clerks  of  the 
several  circuit  and  district  courta  In  California. 
Oregon,  *and  Nevada."  were  entitled  to[500 
charee  double  fees,  and  to  retain  and  be  allowed 
a  double  mazimuiD  oompeoaation;  and  by  tbe 
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other  of  which.  Id  prize  caaaee,  the  clerks 
might  tie  allowed  to  retala  ao  additJoDal  com- 
peosatioo  not  eiceediog  one  half  of  the  usual 
mazlmuiii. 

With  thoae  exceptions.  Congress  thai,  In 
1874,  ity  acis  passed  on  two  auccessiTe  days 
(the  Revised  Statutes  on  June  2&.  and  the  other 
act  on  June  28).  subatantlatly  re-enacted,  as  In* 
eluding  the  leIrlto^le^  alt  the  provisions  of  the 
acts  of  1868  and  1856;  and.  Id  the  act  of  June 
28,  1874,  aa  if  to  emphasize  Its  Intention  to 
cover  the  whole  sabject,  both  of  the  fees  to  be 
taxed,  and  of  the  maximum  amount  tbereof  to 
be  retained  by  every  clerk  of  a  district  court 
Id  the  territory  of  Utah,  expxemHy  disapproved 
"all  laws  of  said  territoir,  incoulsteDt  with 
the  proTlsiona  of  this  act,* 

Yet  the  fee  btll  which  bad  been  adopted  by 
the  territorial  statute  of  February  20,  1874, 
was  afterwards  retained  by  the  legislature  of 
Utah  in  codifying  the  statutes  of  the  territory. 
Utah  Comp.  Laws  1876.  §g  3878  et  aeg.;  Utah 
Com  p.  Laws  188S,      6541  et  teq. 

By  a  provlvion  inserted  In  the  dvll  appro- 
priation act  of  March  8. 188S,  chap.  143,  the 
clerk  of  the  supreme  court  of  the  District  of 
GolumMa  was  subjected  to  U.  8.  Bev.  Sut. 
Sg  888  and  844.  83  Stat,  at  U  681. 

In  United  Stalea  v.  AteriU,  180  U.  B.  886 
[8S:  977],  this  conrt.  at  October  term,  1888.  re- 
versing tbe  Judraient  of  the  supreme  court  of 
the  territoiT  of  Utab,  reported  in  4  Utah,  416, 
adjudged  that  Confiress,  by  the  acts  above  re- 
ferred to.  In  extending  to  clerks  of  tbe  district 
courts  of  tbe  territoir  the  statutes  applicable  to 
clerka  of  district  aud  circuit  couru  of  tbe  Unit- 
ed States  In  a  stale  of  the  Union,  included  not 
only  those  provisions  wbicb  retrulated  the  sepa- 
rate items  and  sums  of  fees  to  be  (axed  and 
collected  by  the  clerk,  but  also  those  provisions 
which  restricted  the  aggregate  amount  allowed 
or  permitted  to  be  retained  by  him,  and  those 
which  required  him  to  pay  the  aurplus  into  tbe 
Treasury  of  the  United  States. 

Mr.  Justice  Blatchford  ,8peaklDgfor  this  court, 
after  ruTlewinfc  the  legialailon  of  Congress  upon 
510]  the  subject,  concluded  aa  "follows: 
"The  fees  mentioned  In  g  1688,  as  'to  be  al- 
lowed' to  clerks  of  tbe  district  courts  In  the 
territories,  cover  the  fees  to  be  retatoed  by 
tbem  for  compensation  for  services.  SecUona 
828  and  889  are  In  chapter  16  of  the  title  men- 
ttoned.  They  prescribe  tbe  fees  to  be  allowed 
to  and  retained  by  clerks  of  district  courts; 
'and  no  other  com  [vensation*  can,  underg  1888, 
be  allowed  to  be  retained  by  clerks  of  the  dis- 
trict courts  In  Utah  for  personal  compensation, 
than  is,  by  the  provisions  of  chapter  16  of  the 
title  mentioned,  prescribed  to  be  allowed  to  be 
retained  by  tbe  clerks  of  tbe  district  courts 
named  In  %  889.  for  personal  compensation." 
180  U.  B.  840.  841  (83:  9;9]. 

In  that  case,  indeed,  no  question  was  pre- 
sented as  to  tbe  classes  of  fees  to  be  accounted 
for,  and  to  be  includ^  In  ascertaiaing  tbe 
amounts  to  be  retained,  by  the  clerks  of  tbe 
district  courts  of  the  territory.  And  tbe  posi- 
tion of  the  appellee,  that  In  all  cases  to  which 
the  United  btates  were  not  a  party,  he  was  en- 
titled to  fees  taxed  according  to  tbe  territorial 
fee  bill^od  was  not  bound  to  account  for  tbem 
to  the  United  8tateB,  U  auMwried  by  ao  opin- 
ion given  by  the  Attorney  Genial  to  the  FInt 


Comptroller  of  the  Treasury  ou  December  S. 
1891  la  copy  of  wbicb  was  anccxcd  to  the  ap- 
pellee's brief),  as  well  as  by  tbe  opinions  of  the 
supreme  court  of  the  territory  in  Martt  t. 
Ogden  dtp  Btreet  R  Co.  9  Utah,  450,  and  la 
the  present  case.   10  (Ttah,  181 

But  that  position  appears  to  us  to  be  Incon- 
sistent witb  tbe  manifest  latent  of  Congress, 
apparent  upon  the  face  of  tbe  acts  above  re- 
ferred to,  and  witb  the  reasoning  upon  which 
this  court  based  its  decision  in  Vnitad  8taXa 
T.  AwriU,  above  dted. 

Doubtless,  the  couru  of  a  territory  are  not, 
strictly  speaking,  courts  of  the  United  States, 
and  do  not  come  within  the  purview  of  acts  of 
Congress  which  speak  of  "courts  of  tbe  United 
States"  only.  Olinton  v.  Sngl^eeht,  80  U. 
a  18  WaU-  481  447130  :  659,  668];  BeynoltU 
V.  Vnited  Stata.  98  U.  S.  146.  154  [36:  341 
346]:  MeAUuter  v.  United  Statet,  141  U.  B. 
174  [85:  693]:  TMede  v.  Tltah,  1S9  U.  8.  MO, 
611  616  [40:  287,  311],  and  other  cases  there 
cited.  But  It  Is  equallv  indubitable  that  Con- 
gress, having  tbeentire  aomlnion  and  sovereign- 
ty, national  and  municipal.  Federal  and  state, 
over  *the  territories  of  the  Dniled  8tates,[5 1 1 
80  long  as  they  remain  in  the  territorial  condi- 
tion, may  itsdf  directly  legislate  for  any  terri- 
tory, or  may  extend  toe  laws  of  the  United 
States  over  it.  in  any  particular  that  (ingress 
mty  ibink  fit.  As  said  by  Chief  Justice 
Waile.  speaking  for  this  court.  "Congress  may 
not  only  abrogate  laws  of  the  territorial  legis- 
latures, but  It  may  itself  legislate  directly  lor 
the  local  government.  It  may  make  a  void 
act  of  tbe  territorial  lef^Iature  valid,  and  a 
valid  act  void.  In  otber  words.  It  has  full  and 
complete  legislative  authority  over  tbe  people 
of  the  territories  and  all  tbe  departments  of 
tbe  territorial  governments.  It  may  do  for  tbe 
territories  what  the  people,  under  the  Consti- 
tution of  tbe  United  States,  may  do  for  tbe 
states."  Fir^t  A'at.  Bank  v.  Tanhom  County, 
lot  U.  a  129, 188j;26:  1048. 10471.  See  also 
Church  cf  Jemu  Christ  <(f  L.  D.8.  v.  United 
Statet.  186  U.  S.  1,  44  [84:  478.  491]:  Sftitxlu 
V.  Bowlbff,  163  U.  B.  1,  48  [88:  881.  849],  and 
otber  cases  there  cited. 

By  the  organic  act  of  the  territory  of  Utah, 
as  of  other  territories  of  tbe  Uoited  States,  tbe 
legislative  power  of  the  territorv  ezleuded  only 
"to  all  rightful  subjecu  of  legislation,  not 
Inconsistent  witb  tbe  Constitution  and  laws  of 
the  Uoited  States;"  all  statutes  of  the  terri- 
tory. If  disapproved  by  Congress,  were  'to  be 
null  and  of  no  effect;"  and  the  CoDstltutlon 
and  all  laws  of  the  United  States,  not  locally 
Inapplicable,  were  extended  over  and  declared 
to  ba  In  force  In  the  territory.  Act  of  Septem- 
ber 9,  18^0,  chap.  61.  ^  6,  17;  9  Stat,  at  L. 
464.  453;  U.  a  Rev.  Stat.  %%  1860.  1851.  1801. 

In  each  territory,  the  supreme  court  and  the 
district  courts  were  established,  tbe  general 
nature  of  their  jurisdiction  defined,  and  tbe 
modeof  appoiutmeotof  tbeirderks  prescribed 
by  Congress,  as  appeaza  In  U.  S.  Rev.  Stat, 
tit.  28.  By  §  1866  of  those  statutes,  the  dis- 
trict courts  were  to  be  held  by  one  of  the 
justices  of  tbe  supreme  court  of  the  territory, 
appointed  bvtbe  President  under  the  CouRtl- 
tuiion  and  laws  of  tbe  United  States.  Tbe 
district  courts  of  the  territory  were  vested,  by 
S  1866,  with  general  "chancery  as  well  as  com- 
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mon-lsw  larlsdlction;"  ud  by  g  1010,  witb  "the 
tame  jurradfctfoiilD  all  cases  uoder  the  Consti* 
SlSJlutioD  and  laws  of  tbeUoited  *6uies,a8 
Is  vested  In  the  circuit  aad  district  courts  of 
the  United  State?,"  with  a  right  of  appeal  to 
the  supreme  court  of  the  territory;  and  by 
ft  1871  ft  was  prorldad  that  there  abould  be  but 
one  clerk  of  each  district  court  In  the  territory, 
appointed  and  designated  bjr  the  presiding 
judse,  as  well  as  that  "only  such  district 
clerk"  should  be  entitled  to  a  compensation 
from  the  United  States. 

Congress  then,  in  the  exercise  of  ita  soTer- 
eign  and  supreme  power  of  legislation  over  the 
territories  of  the  United  States,  bad  extended, 
in  the  clearest  and  fullest  manner,  to  the  dtfks 
of  tbe  district  courts  of  the  territories,  all  the 
provisions  of  the  statutes  of  the  United  States, 
establishing  a  fee  bill,  and  restricting  botb  tbe 
sums  of  tbe  fees  and  emoluments  to  be  received, 
and  tbe  maximum  amouot  thereof  to  be 
retained,  by  tbe  clerks  of  tbe  courts  of  ibe 
United  Statei  held  within  a  sute;  and  It  bad 
expressly  disapproved  all  laws  of  the  territory 
of  Utah,  Inconsistent  with  the  legislation  of 
Congress. 

Among  the  provisions  of  tbe  act  of  1858, 
and  of  U.  S.  Rev.  Stat.  tit.  18,  chap.  16, 
expressly  extended  hy  Congress  to  tbe  tori- 
tones,  is  the  provision  that  the  maximum  per- 
sons)  compensation  of  a  clerk  of  a  district  court 
or  of  a  circuit  court  of  the  United  States  shall 
be  no  greater  if  he  holds  botb  cterksbtps  than 
If  be  holds  only  one.  Tbisclearly  Indicates  tbe 
intention  of  Congress  that  the  maximum  com- 
pensation of  the  clerk  of  a  territorial  district 
court  should  not  be  Increased  even  if  bis  fees 
and  emoluments  were  derived  from  two  dis- 
tinct sources  of  authority. 

But  tbe  fees  and  emoluments  of  tbe  appellee 
were  not  derived  from  two  offices  or  from  two 
sources  of  authority,  but  from  a  single  oflSce 
and  a  single  appoiDtmeot.  Each  district  court 
of  tbe  iprritory,  vested  by  Confiress  with  the 
jurisdiction  which  tbe  circuit  and  district  courts 
of  tbe  United  States  have  over  cases  arising 
under  tbe  Consiitutlon  and  laws  of  tbe  United 
titates,  and  also  witb  general  jurisdiction,  at 
law  and  in  equity,  was,  in  the  execution  of 
either  branch  of  its  authority,  whether  exer- 
cifiing  Federal  or  general  jurisdiction,  one  and 
the  same  court,  deriving  its  existence  and  Its 
judicial  powers  from  Congress:  and  its  clerk, 
5 13]  whether  dealing  *wllb  Federal  or  terri- 
torial business,  was  one  and  tbe  same  clerk, 
holding  a  single  appointment  under  an  act  of 
Congress  and  from  a  jud^  commissioned  by 
the  President  of  tbe  United  SUtes. 

Whenever  Congress  has  considered  the 
amount  of  the  compensation  authorized  to  be 
received  and  retained  by  tbe  clerk  of  a  court, 
either  of  the  United  States  or  of  a  territory,  to 
he  InsufBcient,  It  has  authorized  bim  to  charge 
double  fees,  and  to  be  allowed  a  double  maxi- 
mum compensation,  as  in  the  courts  of  the 
United  SUtes  held  in  the  states  of  California, 
Oregon,  and  Nevada,  by  U.  8.  Rev.  Stat, 
g  840,  above  died;  or  to  tax  double  fees,  with- 
out increasing  hia  maximum  compensation,  as 
in  the  courts  of  the  terrltoriea  of  New  Mexlo) 
and  Arizona,  by  the  act  of  August  7,  1869, 
chap.  488.  32  But.  at  L.  844;  MeQrw  t. 
mOM  BtaU$.  28  OL  CL  m 
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Tbe  United  States  ban  no  greater  loteiest, 
In  cases  to  which  they  are  not  a  party.  In  a 
court  of  the  United  Sutes,  than  in  a  territorial 
court.  Tbe  acta  of  Congress,  regulating  the 
fees  to  be  received,  tbe  accounts  to  be  ren- 
dered, and  the  compensation  to  be  retained,  by 
the  clerks,  are  no  more  limited  to  cases  or  fees 
in  which  the  United  States  are  Interested,  In 
tbe  district  courts  of  tbe  territories,  than  in  tb« 
circuit  and  district  courts  of  tbe  United  States. 

For  these  reasons,  we  are  of  opinion  that  the 
fees  received  by  the  appellee  from  private 
parties  In  civil  actions,  and  from  tbe  territory, 
on  account  of  territorial  buidness,  must  be 
included  in  bis  returns,  and  be  considend  la 
computing  the  aggregate  compennatioo  to  ba 
allowed  to  and  retained  by  htm;  and  that,  to 
this  extent,  tbe  judgment  of  tbe  supreme  ooort 
of  the  temtmy  Is  efxoneotis,  aira  most  be 
reversed. 

Tbe  question  of  tbe  appellee's  right  to  letaln, 
or  bis  duty  to  account  for,  sums  reoeived  by 
him  in  aaturallzatloa  proceedinns,  depewu 
upon  distinct  and  peculiar  ooosldentloaa. 

The  only  place,  It  is  believed.  In  tbe  stetntes 
of  the  United  States,  In  which  fees  received  1^ 
the  clerk  in  sucb  proceedings  have  ever  been 
mentioned,  is  in  one  of  the  earlier  naturaliza- 
tion acts.  Theaetof  April  14, 180-a,chap.28,en- 
acted  in  §  1  that  an  alien's  dcnlaranon  of  inten- 
tion to  "become  a  citizen  might  be  made[ff  14 
before  a  court  of  record  of  one  of  the  states  or  of 
a  territory  of  Uie  United  Slates  or  before  a  clrA' 
cult  or  district  court  of  the  United  States;  and. 
In  g  2.  that  a  report  in  behalf  of  an  applicant 
for  naturalization,  stating  his  name,  birth- 
place, age,  nation,  and  allegiance,  the  countir 
whence  he  migrated,  and  the  place  of  bu 
Intended  settlement,  should  be  received  and 
recorded  by  the  clerk  of  the  court;  and  that 
the  clerk  should  receive  60  cents  for  recordlog 
such  report,  and  60  cents  for  a  certificate  thereof 
under  his  band  and  seal  of  office.  3  Stat,  at 
L.  158.  Tbe  provision  as  to  a  clerk's  feeS  has 
been  omitted  in  tbe  later  naturalization  acts. 
ConkUng's  U.  6.  PractiocL  4tb  ed.  782:  U.  a 
Rev.  Stat.  tit.  80;  Act  of  February  1.  1879, 
chap.  5  (19  Stat,  at  L.  2).  And  no  act  of  Con- 
gress, regulating  the  fees  and  accounts  of  clerks 
of  courts,  baa  fixed  tbe  sums  which  tliey  might 
charge^r  specifically  required  tbem  to  account 
to  the  United  States  tat  services  performed  for 
aliens  presenting  to  the  court,  through  the 
clerk,  preliminary  declarations  iA  intention  to 
become  citizens,  or  final  applications  for  natu- 
ralizatloD. 

At  tbe  time  of  tbe  passage  of  tbe  natural- 
ization act  of  1803,  above  referred  to,  the  only 
statutes  ailecting  tbe  compensation  of  clerks 
of  tbe  circuit  aw  district  courts  of  tbe  United 
States  fixed  their  compensation  at  $5  a  day  for 
attending  court;  10  cents  a  mile  for  travel; 
sucb  fees  as  were  allowed  in  the  snpremo 
court  of  the  state;  and  a  reasonable  compensa- 
tion, to  be  allowed  by  tbe  court,  for  any  kind 
of  service  for  which  tbe  laws  of  the  state  made 
DO  allowance.  Act  of  March  8,  1781,  chap^ 
23,  S  2  (1  Stat,  at  L.  217):  Act  of  Hay  8,  ITWl 
chap.  86.  g  8  (1  Stat,  at  L.  277)-  The  eartlest 
legislation  restricting  the  aggregate  amount 
which  clerks  might  retain,  or  requiring  anyrt- 
turns  from  them,  was  in  the  appvoprialion  act 
of  Uarcfa  8,  1841,  chap.  86;  and  tbe  provisioos 
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of  g  3  of  the  act  of  1<=i53.  alreadj  cited,  had 
ibeir  origin  in  the  approprinilon  act  of  Hay  18, 
1843,  cbap.  29,  No.  IttT.wliicb,  however,  vested 
ia  toe  Secrelaiy  of  th«  Treasury  the  super- 
vIsoTv  power  over  their  accoante,  aflerwarda 
itaDSferrcd  to  the  Secretary  of  the  Interior  by 
(be  act  of  March  8,  1849.  cbap.  108,  §4.  and 
to  the  Attorney  Qeneral  by  tbe  act  of  June  23, 
1870,  cbap.  150,  §  15.  5  Stat,  at  L.  437,  483;  9 
515]  Stat.  *at  L.  895;  16Stat.  at  L.  104.  By 
the  act  of  August  10,  1856,  cbap.  134,  §  1,  re- 
eoacted  in  U.  S.  Rev.  Stat.  84H,  (heir  accounte 
were  to  be  examioed  and  certified  by  the  dis- 
trict judge,  before  being  presented  to  the  ae- 
couDung  officers  of  tbe  Treasury  for  settle- 
ment; and  to  be  then  subject  to  revisiOD  upon 
their  merits  by  those  officers.  11  Stat,  at  L. 
49. 

Tbe  case  of  United  Stata  v.  HiU,  130  U.  B. 
108  [80:  027],  arose  !□  this  way:  It  was  an 
actloD  brought  December  A,  1884,  (n  tbe 
circuit  court  of  the  United  States  for  tbe 
district  of  Massachusetts,  by  tbe  United  States 
upon  the  official  bond  of  tbe  clerk,  ap- 
pointed in  1B79,  of  the  district  court  for 
that  district,  to  recover  a  large  amount  of 
fees  of  |1  and  $3  eaoh,  respectively,  charged 
and  received  by  him  for  a  declaratiOD  of  In- 
tention to  become  a  clitzen,  and  for  a  final 
naturalization  and  certificate  thereof.  Tbe 
judgme&t  of  the  circuit  court  reported  in  25 
Fed.  Rep.  375,  in  favor  of  the  defendants, 
was  affirmed  bv  this  court,  speaking  by  Mr. 
Justice  Blatchfbrd,  at  October  term,  1880,  up- 
on tbe  following  grounds:  U.  S.  Rev.  Stat. 
^  833,  re-enacting  ^  1  of  tbe  act  of  1858,  ap- 
plies prlmia  facie  to  taxable  costs  and  fees  to 
ordinary  suits  between  parly  and  parly  prose- 
cuted In  n  court.  There  Is  no  specification  of 
ntituralization  matters  (□  tbe  fees  of  clerks. 
From  as  early  as  1H39,  it  has  been  the  practice 
of  tbe  clerks  of  the  courts  of  tbe  United  States 
for  that  district  lo  charge  the  fees  of  |1  and 
$3  In  nataralization  proceedlo^js,  In  gross 
sums,  without  any  division  for  specific  serv- 
ices according  to  any  Items  of  tbe  fee  bill. 
The  clerk  of  tbe  district  court  had  never  In- 
cluded these  fees  In  bis  returns  of  fees  and 
emotumebts.  From  1843  and  including  1884 
his  accounts  were  examined  and  approved  by 
tbe  district  judge;  tbey  then  went  from  1843 
to  1849  to  tbe  Secretary  of  tbe  Treasury,  from 
1849  to  1870  to  tbe  Secretary  of  the  Inte- 
rior, and  since  1870  to  the  Atlomey  General; 
and  tbey  were,  during  this  long  period,  exam- 
ined and  adjusted  by  the  accouniing  officers 
of  tbe  Treasury,  with  tbe  Daturalization  fees 
not  Included.  This  long  practice  amounted 
to  a  contemporaneous  and  continuous  con- 
struction of  the  statute  by  the  concurrlne  in- 
terpretation of  judicial  and  executive  officers 
5  10]  "charged  with  the  duty  of  rnrryine  out 
its  provisions.   120  U.  8.  161.  183  [HO:  083]. 

After  that  decision,  tbe  clerks  of  the  courts 
of  the  United  States  in  MassachusctU  and  lo 
some  other  states,  at  least,  continued  fo  omit, 
fn  tbe  returns  of  their  official  fees  and  emolu- 
ments, sums  received  for  their  services  and 
naturalization  proceedings;  and  attempts  made 
from  lime  to  time  to  require  tbem  to  include 
such  fees  in  their  returnb  liave  proved  unsuc- 
cessful. United  State*  v.  JHU.  123  U.  8.  681, 
[8137B];  Attorney  General^  Report  for  1890, 
106  U.S.        U.  8.,  Book 41. 


xx.:S3d  Congress,  Ist  sess.  H.  R.  Bills  9613, 
961S,  and  Reports  No.  1966,  pp.  33,  28,  and 
Nos.  1060.  1970;  5Sd  Congrws,  Ut  seas.  H.  R 
Bill  3968,  and  Report  No.  111. 

In  the  Fifty-second  Congress  on  July  31, 
1892,  the  committee  on  the  judiciary  of  the 
House  of  Representatives  reported  a  bill,  ap- 
proved by  the  Attorney  Gkneral  and  by  the 
first  comptroller  of  the  Treasury,  entitled  "  A 
Bill  to  Amend  Section  888  of  tbe  Revised  Stat- 
utes of  tbe  United  States  Relating  to  Semi- 
annual Returns  of  Fees  by  District  AUomeys, 
'Marshals,  and  Clerks,"  and  purporting  to 
amend  thai  section  ifj  Inserting,  after  the 
words  "all  fees  and  emoluments  of  his  office, 
of  every  name  and  character,"  tbe  words  "  in- 
cluding all  naturalization  fees,"  and  by  requir- 
ing each  clerk's  return  to  contain  "a  true 
statement  of  all  naturalization  fees."  On  Janu- 
ary 17, 1898,  tbe  bill  was  amended  In  tbeHoose 
by  adding  at  its  close  these  words:  "  That  in' 
each  of  toe  three  judicial  districts  of  tbe  state 
of  Alabama  there  shall  be  a  district  attorney 
and  B  marshal," — and,  as  amended,  was  passed 
by  tbe  House  and  sent  to  the  Senate.  On 
I^bruary  18.  1898,  tbe  committee  on  tbe  ju- 
dicianr  of  the  Senate  reported  that  the  Mil  be 
amended  by  striking  out  all  tbe  enacHng 
clause,  except  tha  words  which  had  been 
added  by  amendment  in  tbe  House;  and  the 
bill  in  this  shape,  with  Its  title  amended  ac- 
cordingly, and  thus  leaving  out  everything 
relating  to  returns  of  fees,  was  passed  by  both 
Houses,  vetoed  by  the  President,  and  passed 
over  the  veto.  63d  Contn^ss,  1st  sess.  H.  R. 
Bill  9613,  Report  No.  1969;  34  Congr.  Rec.  640, 
1608,  1583.  1656.  1661,  2387,  2881,  2438,  2628. 
2524;  Act  of  March  8,  1808,  chap.  230  (27 
Stat,  at  L.  746). 

*Tbe  judiciary  committee  of  the  Housc[517 
of  Representatives,  on  tbe  same  day  ou  which 
tbey  reported  that  bill,  also  reported  a  bill, 
having  the  like  approval,  entitled  "  A  Bill  to 
Amend  Section  838  of  the  Revised  Statutes  of 
tbe  United  States  Relating  to  Clerk's  Fees,"  and 
purporting  to  amend  tbat  section  by  adding, 
at  the  end  thereof,  these  words:  "  For  filing 
declaration  of  intention  to  become  a  citizen  by 
an  alien,  $1;  for  final  papers  and  all  services 
connected  tlierewitb.  $3.''  This  bill,  after  be- 
ing passed  by  the  House,  was  referred  to  tbe 
committee  on  the  judiciary  of  tbe  Senate,  and 
no  further  proceedings  thereon  appear  to  have 
been  bad.  52d  Congress.  1st  sesa  H.  B.  Bill 
9618,  Report  No.  1970;  S4  Congr.  Bee.  060, 
684. 

In  the  next  Ctmgress  a  bill  embodying  the 
provisions  of  those  two  bills  was  reported  by 
the  committee  on  the  Judiciary  of  theHouseof 
nepresentatives,  passed  by  tbe  House,  referrea 
to  the  committee  on  the  judiciary  of  the  Sen- 
ate, and  not  afterwards  heard  of.  58d  Con- 
gress, lat  sees.  H.  R  Bill  8068,  Report  No. 
Ill;  SS  Congr.  ttee.  3608. 2657.  2003,  9710. 

Congress  not  having  legislated  upon  the  sub- 
ject since  the  decision  of  this  court  In  United 
titatea  v.  SiU,  130  U.  8.  169  [30: 037],  and  no 
special  usage  or  sound  reason  Delng  shown  for 
not  applying  a  uniform  rule  In  all  tbe  courts 
established  by  authority  of  Congress  In  the 
states  and  in  tbe  territories,  the  supreme  court 
of  the  territory  of  Uiafa  rightly  held,  in  ac- 
cordance with  tbat  dedsioa,  that  tbe  appellee 
51  fm 
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wai  Dot  obliged  to  return  to  tbe  United  States, 
M  pirt  of  tb«  emolumenta  ot  his  office,  sums 
lecdTed  for-bU  tervioes  ia  Dfttuialiuiion  pro- 
ceediogfl. 

But  the  errooeoiu  ruHng  of  tbit  court  upon 
tlie  other  branoh  of  the  cue  requires  its 
fvdgmsnt  to  be  meraed,  aod  the  case  re- 
maoded  (pursuaDt  to  the  act  of  July  16.  1804, 
chap.  138,  g  17  (28  Stat,  at  L.  Ill)  to  tbe  circuit 
court  of  tbe  Uoited  States  for  the  district  of 
Utah  fOT  fuitber  iwooeedlnga  In  ooDfonnitjr 
with  thii  opfoioB. 


0181  ELLEN  L  SMITH.  Executrix,  tf  aL, 
«. 

VULCAN  IRON  WORKa 
EDWm  NORTON  et  at, 

V. 

HILTON  A.  WHEATON. 

<lBea.aBeportarted.  tum) 

BMurtfetreuiteovrt  pfappedU—whm  merito 
0f  eaw  Mnnat  b$  reeetmder«(t~urit  eer- 
tioraH. 

L  Under  the  aot  of  Marab  8,  UBl,  an  appeal  to  the 
olrouit  oourt  ot  appeals  from  an  fnterlooutorr 
order  or  decree  or  tbe  droult  court,  irrantlnfran 
tajnootfon  and  orderlnr  an  aooount,  in  a  patent 
OMM.  uaT  befmiQ  the  wbqle  orderor  decree,  and 
upon  auoh  appeal  tbe  clnniit  oourt  of  appeals 
baa  autborl^  to  consider  and  decide  the  oaae 
upon  Ita  merits,  and  tbereupon  to  render  or  dl> 
not  a  final  decree  dlsmiaUnfi  the  salL 

IL  nte  merits  of  the  case,  havlnv  tieea  onoe  de- 
termined by  tbe  circuit  oourt  of  appeals  In  re- 
Tening  an  Interiooutory  decree  ot  tbe  drooit 
oourt  grantins  an  tnJuootlOD  in  a  patent  case, 
and  retnandinB  It  with  Instruottoni  to  dismiss  tbe 
bill,  ate  not  open  to  reoonsiderstion  at  a  later 
stage  ot  the  same  case,  either  lo  that  oourt  or  Id 
the  oourt  below. 

I.  Tbe  dtsoretkmarr  power  of  lanUnff  a  writ  ot 
oertlorarl  will  not  be  ezerotsed  by  this  oourt  to 
'review  a  deoialon  of  tbo  oiroult  oourt  of  appeals 
la  (lIsmiaBlnff  ao  appeal  from  the  circuit  oourt, 
where  the  onir  dWerenoe  that  oouM  result  wouM 
be  an  afflrmauoe  Instead  of  a  dlsmlml,  aod 
would  not  aSeot  tbe  essential  rlchtsof  tbepar- 

(NOi.  200,  688.] 

JrywdAmfOfy  IS,  1897.  Dteidtd  FAman 

JS,  1897. 

PETITIONS  f6r  write  of  oottorarf  to  the 
Circuit  Court  of  Appeals  for  tbe  Ninth  Cir- 
cuit, Id  salts  in  equity  for  the  lufriugemeot  of 
a  patent,  to  review  a  decree  in  tbe  first  case 
KTersiog  the  decreeof  the  circuit  court  and  In 
tbe  secoud  case  lo  review  a  decree  dismissing 
an  appeal.  Writ  of  certiorari  ditmiited  in  tite 
firtt  eaae;  and  in  tAe  second  eats  writ  ^certio- 
rari denied. 

Bee  same  cases  below,  IB  U.  8.  App.  817. 
S77,  29  U.  S.  App.  400,  44  U.  S.  App.  118, 
435. 


Nora.— ^«  to  what  U  "JInal  decree,**  or  SMgment 
of  lUiteor  otAer court  from  tehuh  appeal Ue«,  see 
note  to  Gibbons  t,  Ogdeo,  S:  SOB. 

^  to  ctrtiorart  in  Untted  Staffs  COMfMi  ate 
note  to  Olark  t.  Baofcett,  mm, 
810 


THB  Unitbd  States.  Ooi;  TlBO^ 

Statement  by  Mr.  Justice  Qrtkjt 

Id  each  of  these  cases,  tbe  circuit  ctrart  of 
tbe  United  States  for  tbe  nortfaero  district  of 
California,  upon  a  bill  In  eoui^  for  Uie  la* 
friogemeot  of  a  patent  for  an  Invention,  ui  an- 
swer deoying  the  vatidUy  and  tbe  infringe-, 
ment  of  uie  patent,  a  general  replication  and  a 
hearing,  entered  an  interlocutory  decree,  ad- 
Judging  that  the  patent  was  valid  and  had 
been  infringed,  granting  an  InfuoctioD,  end  re- 
ferring the  caae  to  a  master  to  take  an  account 
of  profits  and  damages.  From  that  decree,  la 
each  case,  the  defendant  appealed  to  tbe  circuit 
court  of  appeals  for  tbe  ninth  circuit 

In  tbe  first  case,  tbe  defendant,  at  the  time 
ot  taking  tbe  appeal,  filed  in  the  circuit  court 
ao  asBignmeot  of  errors,  alleging  error  in  hold- 
ing tbat  the  patent  was  valid,  and  that  it  had 
been  infringed.  The  plaintiff  moved  the  dr- 
cuit  court  of  appeals  to  dismiss  tfaeappeal,  so  far 
as  It  involved  any  question  except  whether  aa 
in  juDCtion  should  tie  awarded.  But  that  court 
denied  tbe  motion;  and.  upon  a  bearing,  exam- 
ined tbe  questions  of  validity  and  inrriDgement. 
decided  them  in  favor  of  tbe  defendant,  and 
entered  a  decree  reversing  the  decree  of  tbe 
circuit  court.  IS  U.  S.  App.  217,  677.  On 
petition  of  tbe  plaintiff,  this  court,  on  Jaouarr 
28,  1895,  granted  a  writ  of  certiorari  to  the  cir- 
cuit court  of  appeals. 

In  tbe  second  case,  the  circuit  court  of  ap- 
peals afllrmed  the  decree  of  the  circuit  court,  29 
U.  8.  App.  400;  but,  *upoo  a  rehearing.  [510 
decided  that  there  had  been  no  infringement. . 
reversed  Ita  own  decree  and  that  of  the  circuit 
court,  and  remanded  the  case  wltb  Instructions 
to  dismiss  the  liUI;  aod  afterwards  denied  a  pe- 
tition for  a  rehearing,  and  a  motion  to  certify 
questioDS  of  law  to  ibis  court,  44  U.  S.  App. 
118,420.  Tbe  circuit  court,  upon  receiving 
tbe  mandate  <tf  the  circuit  court  of  appeals, 
and  without  hearing  tbe  plaintiffs,  entered  a 
final  decree  dismissing  the  bill.  An  appeal 
from  this  decree  was  taken  by  tbe  plaintiff  to 
the  circuit  court  of  appeals,  and  upon  tbe  de- 
fendant's motion  and  without  any  bearing  on 
the  merits,  was  dismissed  by  tbat  court.  Tbe 
plaintiff,  on  November  0.  1896,  presented  to 
this  court  a  petition  for  a  writ  of  certiorari: 
and  tbe  court  tbereupon  granted  arule  to  show 
cause  why  tbe  writ  should  not  Issue  to  bring 
up  tbe  decree  of  the  circuit  court  of  appeals, 
"to  tbat  it  may  be  determined  whether,  upon 
an  appeal  upon  an  Interlocutory  decree  g^)lo^ 
log  a  temporary  InluncUon  in  a  patent  case, 
tbe  circuit  court  oi  appeals  can  render  or  di- 
rect a  final  decree od  the  merits." 

Tbat  question  was  now,  by  leare  of  tbe 
court,  orally  argued  in  both  cases,  tbe  parties 
In  tbe  first  case  stipulating  In  writing  that.  If 
tbe  decision  of  this  court  upon  that  questloo 
should  be  in  favor  of  Ihe  Jntisdiciion  ol  tbe  cir- 
cuit court  of  appeals,  the  case  should  be  dis 
missed  tity  tbe  appellees. 


Me$»r$.  Csaderon  OarUnle  and  WiUiam 
6,  Johneon  for  Tulcao  Iron  Works. 

Meetra.  John  H.  MUlar  and  M.  M.  Bttea 
for  petitioners. 

Mr.  MlltoB  A.  WbMtOB*  io  pri^wr  per- 
son, for  himself. 

les  r.  & 
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Mr.  Justice  Gray  delivered  the  oi^nfoo  of 
the  court: 

Tbeant  of  March  8, 1891,  chap.  517.  entab- 
Hibiog  circuit  couns  of  appeals,  after  providf  dk 
Id  ^  6  for  appeals  from  the  circuit  courts  and 
SSOJdistrict  courts  directly  Id  ihls  court  in*cer- 
taioclasGesof  cases,  and  Ingeforappeals  from 
final  decisions  of  thow  courts  to  the  clrcoit 
ooart  of  appeals  to  ^1  otber  cases,  Includtng 
cases  arlsioz  under  the  patent  laws,  further 

{troTldes,  Iq  %  7,  that  "where,  noon  a  beiiring 
n  equity  In  a  district  court,  <»  in  an  existiDg 
circuit  court,  an  injunction  shall  be  granted  or 
continued  by  an  interlocutory  order  or  decree, 
In  a  cause  In  which  an  app«d  from  a  final  de- 
cree may  be  taken  under  toe  provisions  of  this 
to  the  drcidt  ooort  of  appeals,  an  appeal 
may  be  taken  from  such  Inlenoeutory  order  or 
decree  naotfog  or  continolng  soch  injunctton 
.  to  the  circalt  court  of  appeab:  ProviiM,  that 
the  appeal  must  be  taken  within  thirty  days 
from  tlie  enti^  of  such  order  or  decree,  aod  It 
ihaU  take  precedence  lo  the  appellate  court; 
and  the  proceedings  In  otber  respects  In  the 
court  below  shall  not  be  stayed,  unless  other- 
wise ordered  by  that  court,  during  the  penden<7 
of  such  appeai."   36  StnL  at  L.  838. 

The  questions  presented  by  each  of  these 
cases  are  whether,  in  a  suit  in  equity  for  the 
Infringement  of  a  patent,  an  appeal  to  tbe  cir- 
cuit court  of  appeals  from  an  interlocutory 
order  ordecreenf  the  dreult  court,  graoting  an 
InjuDction,  aod  roferrlog  tbe  case  to  a  master 
to  take  ao  account  of  damages  and  profits, 
may  be  from  the  whole  order  or  decree,  or 
must  be  Restricted  to  that  part  of  it  which 
grants  the  tajunctlon;  and  whether  the  circuit 
court  of  appeals,  upon  such  an  appeal,  mav 
consider  and  decide  the  merits  of  tbe  case,  and. 
if  it  decldentbem  In  the  defendant's  favor,  may 
order  the  bill  to  be  dismissed. 

Upon  these  questions  there  has  been  some 
diversity  of  opinion  among  tbe  circuit  courts  of 
appeals  of  the  dlfFercot  circuits.  But  those 
courts  have  now  generally  coccurred  in  taking 
tbe  broader  view  of  the  appeal  Itself,  and  of 
the  powa  of  tbe  appellate  court. 

In  the  earliest  of  such  appeals,  the  cases 
were  examloed  on  tbe  merits,  and.  upon  a 
reversal  of  the  order  or  decree  appealed  from, 
tbe  authority  to  direct  the  bill  to  be  dismlned 
was  assumed,  without  question.  In  the  circuit 
courts  of  appeals  for  tbe  fifth  circuit:  Dudley 
B.  Joan  Co.  v.  Munqer  Improt.  Cotton  Ma^. 
5211Jf/i7.  Co.  •(December,  1S91)  3  U.  8.  App. 
55;  for  tbe  first  circuit;  Richmond  v.  Atteood 
February,  (1693)  5  U.  S.  App.  1;  and  for  tbe  sec- 
ond circuit:  American  Paper  Pail  A  B.  Co.  v. 
National  Folding  Box  A  P.  Oo.  (July,  1892)  1  U. 
8.  App.  288.  The  cases  In  the  fifth  and  first 
circuits  were  afterwards  reconsidered  upon 
petitions  for  rehearing.  In  the  fifth  circuit, 
the  decree  was  modified  so  as  only  to  direct 
tbe  injunction  to  be  dissolved.  Z^ud/dy  K. 
Jonei  Co.  v.  Munger  Improti.  Cotton  Maeh. 
Mfg.  Co.  (May,  1892)  2U.  8.  App.  188.  But  In 
the  first  circuit,  the  power  of  tbe  circuit  court 
of  appeals,  upon  such  an  appeal,  to  consider 
tbe  merits  of  the  case,  and  to  order  tbe  bill  to 
be  dismissed,  was  maintaioed,  after  thorough 
discussion  of  tbe  subject  on  principle  and 
anthoritj.  In  an  opinion  delivered  \^  Judge 
ICS  u.  s. 


ut  Ihox  Wobu.  U9-S3S 

Aldrlcb.  SiAnund  t.  Atwood  (September, 

1893)  6  U.  8.  App.  IBL 

This  ^ew  baa  stoce  prevailed,  not  only  in 
tbe  first  circuit:  Harden  v.  Camj^ll  PtinUno 
Pren  A  Mfg.  Cb.  (May.  1885)  83  U.  8.  App. 
123;  Wright  <t  C.  Wire  Cloth  Co.  v.  Clinton  Wire 
aoih  Oo.  may,  1895)  88  U.  6.  App.  188.  30«, 
386:  but  also  In  the  aecond  circuit:  Florida 
ConiL  Cb.  V.  7<wnir  (December,  1892)  11  C.  S. 
App.  688,  685:  BidwU  dfcle  Oo.  v.  Feather- 
itone  (August,  1893)  14  U.  8.  App.  682,  656; 
CurtiM  V.  Overman  Wheel  Oo.  (December.  1893) 
20  U.  8.  App.  146;  Wetiinffhotm  Air  Brake 
Oo.  V.  New  fork  Air  Brake  Co.  (October,  1894) 
86  U.  8.  App.  248.  858:  Samgr  Mfg.  Co.  v. 
Oritwotd  (April,  1896)  86  U.  8.  App.  240;  in 
the  third  circuit:  Union  Bwiteh  A  Signal  Go.  v. 
Johnson  R.  Stgnal  Ob.  (May,  1894)17  U.  8.  App. 
609,  611.  620;  Brie  Rubber  Oo.  v.  American 
Dunlop  Tire  Oo.  (July,  1896)  28  U.  8.  App. 
470,  518.  623;  lo  the  seventh  circuit:  Temple 
Pump  Co.  7.  Oote  Pump  A  Rubier  Bueket  kUg. 
Co.  (October,  l898i  18  U.  8.  App.  229:  NortK- 
wttem  Stove  R^r  Oo.  t.  Bedtteith  (October. 
1898)  18  n.  9.  App.  SiB:  JRMrui  Mfg.  Oo.  t. 
Bdieon  Eleetrie  Light  Co.  (May,  1894)  1817.  8. 
App.  687,  648;  Card  v.  OoU>y  (November,  1894) 

24  U.  8.  App.  460, 480, 466;  Standard  Rletator 
Co.  V.  OraneBtevaior  Co.  (October,  189K)  46  U. 
8.  App.  — ;  In  the  eighth  circuit:  Loekaood  v. 
Wiekee  (June.  1896)  40  U.  S.  App.  186,  over- 
ruling same  case  (December.l895}86n.S.  App. 
821:  and  in  the  ninth  circuit:  ConaoUdated 
Piedmont  Cable  Co.  v.Bteifie  Cable  R.  Co.  (July, 
1898)  15  U.  8.  App.  216;  *Butte  City  [522 
SKrerf  R.  Co.  v.  Pacific  Cable  R.  Oo.  (February, 

1894)  16  U.  8.  App.  841;  Vulcan  Iron  Works 
V.  Smith  (May,  1894)  15  U.  S.  App.  677; 
Wheaton  v.  Norton  (Jaouanr,  1896)  29  U.  8. 
App.  409,  and  (October,  1896)  44  U.  8.  App. 
118.  170. 

In  tbe  fourth  circuit  tbe  question  does  not 
appear  to  have  arisen  in  a  patent  case.  But 
where,  upon  a  bill  in  equity  to  restrain  a 
supervisor  of  registration  from  ioterferiog  with 
the  right  to  vote  at  tbe  election  of  delegates  to 
a  coDvenlioD  to  revise  the  Consiitiitlon  of  the 
state  of  South  Oarolina,  the  circuit  court  of  the 
United  States  for  the  district  of  South  Caro- 
lina had.  by  successive  orders,  granted  and 
coDtioued  a  temporary  injunction,  the  circuit 
court  of  appeals,  upon  appeal  from  these 
orders,  entered  a  decree  not  only  reversing  the 
orders,  but  directing  the  bill  to  be  dismissed; 
tbe  Chief  Justice  saying:  "Although  the  ap- 
peal is  from  Interlocutory  orders,  yet,  as  we 
entertain  no  doubt  tbi^  such  a  bill  cannot  be 
maintained,  we  are  constrained.  In  reversing 
these  orders,  to  remand  the  cause  with  a  direc- 
lion  todismisB  the  bill."   Green  t.  Milte  (1895) 

25  U.  8.  App.  883,  898  [80  L.  R.  A.  901,  An 
appeal  from  that  decree  was  dismissed  by  this 
court,  without  touching  this  question.  169  U. 
S.  651  [40:  2981. 

In  the  sixth  circuit,  on  the  otber  hand.  In  a 
case  in  which  tbe  circuit  court  had  entered  -an 
interlocutory  decree  sustaining  the  validity  of 
the  patent,  adjudglog  that  there  was  an  In- 
fringement, ordering  an  account  of  damages 
and  profits,  and  granting  an  Injunction,  and 
bad  allowed  an  appeal  from  so  much  only  tit 
that  decree  as  granted  tbe  injunction,  and  de- 
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Bled  an  appeal  from  the  rest  of  the  decree,  the 
circuit  court  of  appeala.  In  an  opinion  delivered 
by  Mr.  Justice  Jacksoo  ((beo  circuit  judee) 
with  the  coDcurreocc  of  Judge  Taft  and  Judge 
Hammond,  held  that  the  appeal  bad  been 
properly  restricted  by  the  circuit  court,  and 
that  the  circuit  court  of  appeals  bad  oo  au- 
thority, upon  this  appeal,  to  hear  and  fully 
determine  the  merits  of  the  case,  but  that  tboee 
remained,  notwithstanding  the  appeal,  within 
the  Jarisdlctlon  and  control  of  the  circuit  court. 
That  decision  was  made  before  the  second  de- 
cision in  RiehmondT.  At^t>ood,^J3.  8.  App.  151, 
JI23Jabore cited, *had  been  reported, and  with- 
out rderence  to  the  practice  of  courts  of  cbau- 
oei7  elsewhere.  And  it  was  said  in  theoplnion: 
"It  would  doubtless  have  been  well  if.  In  the 
creation  of  this  court,  the  7tb  section  of  the  act 
bad  permitted  or  authorized  an  appeal  from 
interlocutory  decrees  sustaining  tbe  Talldity  ot 
patents  and  adjudging  their  infriogement.soas 
to  obviate  in  many  cases  tbe  taking  of  expeo- 
dve  accounts,  ana  tbe  delava  toctdenl  thereto." 
CMufflftn  TTateA  Cb.  T.  jB0{Mfw(October.  1892) 
6  U.  S.  App.  275, 281.  A  certificate  thereupon 
made  by  the  circuit  court  of  appeals,  for  tlie 
purpose  of  obtaining  the  instructions  of  this 
court,  was  dismiaaed  by  thia  court,  with  Mr. 
Justice  JacksoD'a  concurreace,  because  no 
question  of  law  was  distinctly  certified,  and 
because  the  circuit  court  of  appeals  had  de- 
cided the  case  before  granting  toe  certificate. 
148  U.  8.  266  [87:  4451. 

That  decision  was  long  treated  as  settling  tbe 
practice  in  that  circuit  on  appeals  from  such 
interlocutory  decrees,  and  as  permitting  the 

aoestlonsof  validity  and  Infringement  to  be  con- 
idered  only  so  far  as  tbey  affected  the  grant- 
inir  or  refusal  of  an  injunction.  Blount  v.  8»- 
diti  Anonyme  (November.  1892)  0  IT.  8.  App. 
885;  Columbui  Watch  Co.  t.  Robbint  (October, 
1894)  22  U.  8.  App.  601,  684;  Duplex  Pre»$  Co, 
T.  Campbell  Preu  Go.  [Jaly.  1895)  87  C.  S. 
App.  250;  Thompton  t.  Nd»on  (November. 
1^)  87  U.  a  App.  478;  GoAen  Co.  t.  BiueU 
Co.  (December,  1«I5,  and  February,  1896)  87 
U.  8.  App.  556,  689. 

But,  at  last,  the  circuit  court  of  appeals  of 
the  tAxth  circuit,  In  an  able  and  elaborate  opin- 
ion delivered  by  Judge  Lurlnn,  with  tbe  con- 
currence  of  Judge  T^t  and  Judge  Hammood, 
bdng  a  majority  of  Uie  court  which  bad  made 
tbe  decision  in  Oolumbtu  Watek  Co.  r.  Robbing, 
6  U.  8.  Ai>p.  875,  above  cit«l,  expressly  over- 
ruled that  decision,  and  brought  tbe  practice  io 
that  circuit  Into  barmony  witb  tbepracUce  pre- 
Tailingln  other  circuits.  BisMll  Of.  r.  Oothm 
Oo.  (March,  1896)  43  U.  8.  App.  47;  Dueber 
Co.  V.  Bobbins  fMav.  1896)  48  17.  8.  App.  891. 

By  the  practice  in  equity,  as  administered  In 
the  court  of  cbanceir  and  the  House  of  Lords  in 
024)Gngland,  and  in  tbe>*coart8of  chflncerr 
and  courts  of  error  la  tbe  states  of  New  York 
and  New  Jersey.appealslay  from  interlocutory, 
as  weU  as  from  finaf.orderB  or  decrees;  and  upon 
an  appeal  from  ao  interlocutory  order  or  decree 
the  appellate  court  bad  tbe  power  of  examin- 
ing tbe  merits  of  tbe  case,  and  upon  deciding 
tbtfm  In  favor  of  the  defendant,  dismissing  the 
bill,  and  thus  saving  to  both  parties  the  need- 
less expense  of  a  further  prosecution  of  the 
suit.  Palmer.Houseof LordsPractice,l;2I>ao- 
iell.  Ch.  Fr.(ltted.)1481,  1499;  Flargagw.  Cbn- 
SIS 
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rod.  47  U.  8.  6  How.  301. 805  [18: 404. 406]:  Lt 
Ouen  V.  Omiverneur,  1  Jobns.  Cas.  486,  498, 
499.  507-509  [1  Am.  Dec.  121J;  Buah  v.  Lio- 
inotUm,  2  Cal.  66,  86  [2  Am.  Dec.  810J:  Him- 
ark  dtk  r.  B.  Co.  v.  yeieark,  28  N.  J.  Eq. 
516. 

But  under  tbe  Jadlclal  system  of  United 
Btatea,  from  tbe  beginning  until  the  passage  of 
tbe  act  of  1891,  esiabllshiog  circuit  courts  of 
appeals,  appeals  from  the  cucuit  courts  of  tbe 
United  Statea  In  equity  or  in  admiralty,  like 
writs  of  error  at  common  law,  would  lie  only 
after  final  Judgment  or  decree;  and  an  order 
or  decree  in  a  patent  cause,  whether  upon  pre- 
liminary application  or  upon  final  beariog. 
granting  an  injunction  and  referring  the  cause 
to  a  master  for  an  account  of  profits  and  dam- 
age?, was  interlocutory  only,  and  not  final,  and 
therefore  not  reviewable  on  appeal  before  tbe 
final  decree  in  tbe  cause.  Act  of  September . 
24.  1789,  cbap.  20.  18.  28  (I  Btat.  at  h.  81. 
84):  act  of  March  8, 1808,  cbap.  40  (8  Stat,  at 
L.  244);  U.  8.  Rev.  Stat  991. 898,  899. 701; 
Forgay  v.  Conrad,  tupra;  Bornard  v.  Gibaon, 
47  U.  8.  7  How.  650  112:  8571;  Sumittoa  v. 
Stainthrop.  69  U.  B.  8  Wall.  106  [17:  dOS]; 
Keystone  Manganese  A  I.  Co.  v.  Martin,  Isi 
U.  S.  91  [88: 2751:  McQourkey  v.  Tolsdo  A  O. 
O.  a.  Cb.  146  U.  8.  686.  545  [86: 1079,  lOSSl: 
American  Chntt.  Co.  t.  JncksonviUe,  T.  d  K, 
W.  B.  Go.  148  U.  8. 879. 878, 879  137: 486, 489]. 

Tbe  provision  of  §  7  of  tbe  act  of  1891,  tbat 
where  "upon  a  hearing  In  equity"  in  a  cir- 
cuit court  "an  injunction  shall  bu  granted  or 
continued  by  an  interlocutory  order  ordecree," 
Id  a  cause  in  wblch  an  appeal  from  H  final  de- 
cree might  be  taken  to  the  circuit  court  of  ap- 
peals, "an  appeal  may  be  taken  from  such  In- 
terlocntory  Order  or  decree  granting  or  contin- 
uing such  InJunctioQ"  to  that  court,  aatborlzea, 
according  *to  Its  grammatical  construe-  [52S 
tioD  and  actual  meaning,  an  appeal  to  be  takea 
from  tbe  whole  of  such  Interlocutory  order  or 
decree,  and  not  from  tbat  part  of  it  only  which 
granta  or  contioaea  an  iDjunction. 

Tbe  manifest  intent  of  this  provMoD,  read 
Id  tbe  light  of-the  previous  practice  In  (he 
courts  otthe  United  States,  contrasted  with 
the  practice  In  courts  of  equity  of  tbe  highest 
authority  elsewhere,  appears  to  tbia  court  to 
have  been,  not  only  to  permit  tbe  defendant  to 
obtain  immediale  relief  from  an  icjunction.  tbe 
oontiouance  of  which  tbroogbout  tbe  progreaa 
of  tbe  cause  might  seriously  affect  his  inter- 
ests, but  also  to  save  both  parties  from  tbe  ex- 
pense of  furtber  litigation,  should  tbe  appellate 
court  be  of  opinion  tbat  the  plaintiff  was  not 
entitled  to  an  Injunction  because  his  bill  had 
no  equi^  to  support  it 

Tbe  power  of  tbe  appellate  court  over  the 
cause,  of  wbicb  it  has  acquired  Jutiadlctlon  by 
tbe  appeal  from  tbe  Interlocutory  decree,  tanoC 
affected  by  the  authority  of  .tbe  court  appealed 
from,  recognized  In  tbe  last  clause  of  the  sec- 
tion, and  often  exercised  by  other  courts  of 
chancery,  to  take  furtber  proceedings  In  tbe 
cause,  unless  In  Its  discnilon  it  orders  them  to 
be  stayed  pending  tbe  appeal.  Bomv  v.  Mc- 
Donald. 109  U.  S.  ISO,  160,  161  [87:  888,  891, 
8021;  Re  Saberman  Mfy.  Co.  147  U.  S.  525  [87: 
866];  Metaonnier  v.  Kauman,  8  Johns.  Gh.  66i 

In  each  of  tbe  cases  now  before  the  court, 
therefore,  the  circuit  court  of  appeals,  upon 
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appeal  from  the  loterloCDto^  decree  of  the 
circuit  court,  granting  an  Injnnctlon  and  or- 
dniog  an  accoont,  had  aatborltr  to  condder 
and  decide  the  oaae  upon  its  moriii^  and  there- 
upon to  render  or  dbect  a  final  denee  dlnniM- 
fn4  the  bill. 

Id  the  second  case,  it  waa  argued,  in  rapport 
of  the  petition  for  a  writ  of  certiorari,  that  the 
circuit  coon,  upon  recelrloe  tiie  mandate  of 
the  ciccalt  court  of  appeals  olrectina  a  dismla- 
aal  of  the  bill,  erred  In  entering  a  final  decree 
accordioglj  without  farther  heurlog;  and  that 
ttie  drcuTt  court  of  appeals  erred  in  dismlsslDg 
an  appeal  from  that  decree.  But  the  rule  to 
show  cause  did  not  proceed  upon  thatgrouod. 
And  the  merits  of  the  case,  hsTlog  been  once  de- 
ff  26]termioed  I>y*the  appellate  court  in  revers' 
inn  the  interlocuiorr  decree,  were  not  open  1o 
reconsideration  at  a  later  stage  of  the  same  case, 
either  in  that  court  or  in  the  court  below.  -  Be 
San/ord  Fork  d  Tool  Oo.  160  U.  8.  247  [40: 
414],  and  cases  there  cited;  Oreat  Western 
TOeg.  Co.  T.  Bumham,  m  U.  8.  889  [40:  991]. 
Had  the  case  been  beard  anew  in  each  court 
after  the  first  mandate,  the  only  difference  in 
the  result  would  have  been  an  affirmance,  io- 
atead  of  a  dlimissal  npon  the  second  appeal. 
Tliat  dlfTerence.  not  affecting  the  essential 
rights  of  the  parties,  Is  .no  ground  upon  which 
this  court  should  exercise  its  discretioDsr; 
power  of  issuing  a  writ  of  certiorari. 

It  follows  that,  in  the  firat  tarn,  in  accord- 
ance with  the  BtlputatioD  of  the  parties,  the 
vrit  of  eertioran  herelofort  granted  i$ 
mimed;  and,  in  the  aeeona  en$,  the  mrU  of  eer- 
Oorari  it  denied. 

Jndgments  accordlDgly. 


JEr  parte  I8RA.EL  C.  EOLLOCK,  Petitioner. 

(See  8.  a  Beporter^  ed.  m^OA.) 

C^eomargarine  lam  eaUtf— prAnory  o^M  4f 
aame. 

1.  Bequlrhia  retail  dealers  In  oleomaraarlDe  to 
pm  It  up  ta  packaiei  marked  and  bfaoded  as 
the  OommlsBlooer  of  Tnteraal  Bereoue,  wttii 
the  approval  of  the  Seoretary  of  the  Treasury, 
shall  prescribe,  does  not  oonatltute  a  delen- 
tloQ  of  power  to  those  (MDoen  to  determine 
what  acts  shall  be  criminal,  but  the  set  of  Con- 
ansi  of  AuBiist  t,  IBBB,  sDfiUrientljr  defines  the 
otTense  br  requiring  the  paokaffes  to  be  marked 
and  branded,  problhlttnit  tbe  sale  of  paokturea 
that  are  not,  and  prescriUnr  tbe  poolshment  for 
sales  In  vlolatton  o<  Its  provisions,  leavlnf  the 
mere  deecrlptloo  ot  pariloulsr  marks,  stamps, 
and  brands  to  be  determined  by  those  offloers. 

%.  The  oleomargarine learUlatlon  does  not  differ  la 
oharaoter  from  the  internal  revenue  lain  con- 
tained In  U.&  Rev.  Btat.  H  aSUl  aBBQ,  SUB,  3U^ 
etc  but  the  primary  object  Id  both  Is  the  same, 
namely,  to  secure  reveoDe  by  Interatl  taxation 
and  to  prevent  fraud  In  the  collection  of  luob 
revenue,  rather  than  tbe  proteotlon  ot  porotaas* 
ess. 

[No.  9,  Original.] 

Argued  Jamtarp  XS,  1897.   Decided  Mareh  J, 
1897. 

1«6  V.  & 


ON  THS  PETITION  of  Israel  0.  KoIIock 
alleging  that  he  was  unlawfully  deprived 
of  blfl  liberty  on  conviction  and  aeotence  to 
fine  and  Imprisonment  for  Tiolatttm  of  the  act 
of  Augusta,  1S66,  in  regard  to  oleomargarloe, 
and  praying  for  a  writ  of  habeas  corpus.  Writ 
denied. 

Bee  same  case  below.  S6  Waah.  L.  B^.  4t 

Sutemeat  1^  Mr.  Chief  Justice  Tallar  t 
Kollock  waa  indicted  In  the  anpreme  court 
of  tbe  Dbtrict  of  Columbia  for  tbe  rlolatlra  of 

the  6th  section  of  the  act  of  Congress  approved 
August  a,  1886  (S4  8tat.  at  L.  2W,  chap.  840). 
entitled  "Ad  Act  Defining  Butter,  also  Im- 
posing a  Tax  upon  and  Regulating  the  Manu- 
facture, Sale,  unportatioo,  and  Exportation  of 
Oleomargarloe,"  and  also  for  carrying  on  io  the 
District  tlic  budness  of  a  retail  dealer  Id  oleo- 
margarine without  having  paid  the  special  tax 
thereon.  He  waa  arraigned,  tried.  *and  [527 
convicted  on  each  indictment  and  was  sen- 
tenced to  fine  and  imprisonment  on  tbe  first, 
and  to  fine  on  the  second,  with  costs  on  both, 
and  to  stand  committed  fuittaa-  In  default  of 
pavment. 

December  14, 18M,  he  waa  oommlUed  to  tbe 
custody  of  the  United  States  marshal  of  tbe 

District  of  Columbia,  and  on  tbe  same  day 
filed  hla  petition  In  this  court  allegfog  that  he 
was  deprived  of  his  liberty  unlawfully,  in  that 
the  law  under  which  he  was  convicted  is  in 
violation  of  tbe  Cuistttution  and  laws  of  tbe 
United  ^ates,  for  the  reaMin  that  "it  is  not 
within  tbe  power  of  the  Coogreaof  tbeUGlled 
States  under  the  Constitution  of  the  United 
States  to  delegate  to  the  Commissioner  of  In- 
ternal Bevenae  or  the  Secretary  of  the  Treasury 
of  the  United  States,  or  any  other  person, 
authority  or  power  to  determine  what  acts 
shall  be  criminal,  and  the  said  act  of  Congress 
aforesaid  does  not  sufflcleotly  define,  or  define 
at  all.  what  acts  done  or  omitted  to  be  done 
within  the  supposed  purview  of  the  said  act 
shall  constitute  an  offense  or  offenses  against 
tbe  United  Sutes;"  and  pnyfng  for  a  writ  of 
habeas  corpus. 

Leave  was  given  to  file  tbe  petition  and  a 
rule  to  show  cause  waa  entered  thereon,  peti- 
tioner being  admitted  to  hall,  to  which  the 
marshal  made  return  that  be  held  petitioner 
pursuant  to  tbe  judgment  and  sentence  of  the 
supreme  court  of  the  District  of  Columbia, 
until  be  was  released  from  custody  oo  giving 
bail  In  compliance  with  the  order  of  this  court. 
It  appeared  that  Kollock  had  appealed  to  tlie 
court  of  appeals  of  tbe  DIttriet  of  Columbia, 
which  affirmed  the  judgments  below  (26  Wash. 
L.  Bep.  41)  In  aeoonlance  with  the  decUon  of 
that  court  in  AuMsr  t.  OnitedStalee,  84  Waah. 
L.  Bep.  89S. 

The  act  of  Congreas  in  question  consists  of 
twenty-one  sections:  Sections  1  and  2  define 
butter  and  oleomargarine;  %  8  imposes  special 
taxes  on  mauufaciurers,  wbolessle  dealers,  and 
retail  dealers  in  oleomargarine;  ^  4  prescribes 
peoalties  for  carrvinK  on  business  as  manufac- 
turer, wholesale  dealer,  and  retail  dealer  with- 
out payment  of  *tBxe8;  and  §  5,  the  dutv  [528 
of  tbe  msnufacturer  as  to  notice,  eto;,  keeping 
books,  etc.,  and  condact  ot  bosinflv. 

Bectlon  6  is  as  follows: 

"That  an  oleomargarine  shall  be  packed  by 
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the  manufacturer  thereof  Id  firkins,  tuba,  or 
other  woodeo  packaftes  not  before  used  for 
that  piupoM,  each  coDtaioiDff  uol  less  than  10 
pounds,  aod  marked,  stamped,  and  branded 
as  the  ComiuiaBioiier  of  Internal  nereoue, with 
the  approval  of  the  Secretary  of  the  Treasury, 
•ball  prescribe;  and  all  sales  made  by  maou' 
facturen  of  oleomargarine,  and  wbulesale 
dealers  la  oleomarganne  shall  be  tn  orlgtoal 
stamped  packages.  Betail  dealers  Id  oleo- 
mari^rlne  mmtsellODly  from  original  stamped 
p«ckages,ln  qoantltles  not  eiceediog  10  pounds, 
and  shall  pack  the  oleomargarine  sold  by  them 
fai  aultable  wooden  or  paper  packages,  which 
ahall  be  marked  and  branded  as  the  Gommis- 
sfoner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  shall  pre- 
scribe. Every  person  who  koowlagly  sells  or 
offers  for  aale,  or  delivers  or  offers  to  deliver, 
«nj  oleomargarine  In  any  other  form  than  In 
new  wooden  or  paper  packages  as  above  de- 
scribed, or  who  packs  in  any  package  any 
oleomarnrlne  In  aov  maouer  contrary  to  law, 
or  who  falsely  brands  any  package  or  affixes  a 
stamp  on  any  package  denoting  a  less  amount 
of  tax  than  that  required  by  law.  shall  be  fined 
for  each  ofEsose  not  more  than  $1,000  uid  be 
imnisoned  not  more  than  two  years." 

SeoUon  7  provides  that  every  manufacturer 
ahall  affix  a  label  ou  each  package  manufac- 
tured under  penalty;  g  8,  for  a  tax  on  the 
manufacture  to  be  represented  by  coupon 
stamps,  the  lequlremenu  of  law  as  to  stamps 
relating  to  tobacco  and  snuff  being  made 
applicable;  §  8,  for  the  assessment  of  taxes  on 
oiMmargarioe  sold  without  using  stamps;  g  10, 
for  an  additloual  tax  ou  imported  oleomar- 
garine; §  11,  a  penalty  for  purcbaslDg  or  recelv- 
fng  for  aale  any  oleomargarine  not  branded  or 
stamped  according  to  law;  g  IS,  a  penalty  for 
purrbasiogor  recefvlogfor  sale  auy  oleomar 
garlue  from  any  maoufacturer  who  has  not 
mM  the  special  tax;  g  18,  for  the  destruction 
520]  of  stamps  oo  Stamped  packages  when 
emoty :  and  g  14,  for  a  chemist  and  mlcroscopist 
in  the  office  of  the  Oommia8ioaer,etc.,  and  the 
Commissioner  is  authorized  to  decide  what 
substances,  etc.,  submitted  to  luspectioD  In 
contested  cases  shall  be  taxed  under  the  act. 

Section  10  is  as  follows: 

"That  all  packages  of  oleomargarine  subject 
to  tax  under  this  act  that  shall  be  found  with- 
out stamps  or  marks  as  herein  provided,  and 
all  oleomargarine  intended  for  human  con- 
sumption which  contAins  Inpredlents  adjudged, 
as  hereinbefore  provided,  to  be  deleterious  to 
the  public  health,  shall  be  forfeited  to  the 
United  States.  Any  person  who  shall  wilfally 
remove  or  deface  the  slamps,  marks,  or  brands 
on  packages  coBtalnine  oleomargarine  taxed 
«8  provided  herein  shall  be  gulUy  of  a  misde- 
meanor, aod  shall  be  punished  by  a  fine  of  not 
less  than  flCO  nor  more  than  $3,000,  and  by 
imprisonment  for  not  less  than  thirty  days  nor 
more  than  six  months." 

Section  16  providea  for  the  exportation  of 
oleomargarine;  and  g  17  imposes  a  penalty  for 
fraud  by  the  manufacturer  in  relatictt  to  the 
Ux. 

Section  18  is  as  follows: 

"That  if  auy  manufacturer  of  oleomargarine, 
any  dealer  therein,  or  any  importer  or  ex- 
porter thereof,  shall  knowingly  or  wUfuUy 
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omit,  neglect,  or  reftue  to  do.  or  cause  to  be 
done,  any  of  the  things  required  by  law  In  the 
catnriog  on  or  conducting  of  bia  busio^s,  or 
sbsll  do  anything  by  this  act  prohibited.  If 
there  be  no  specific  penalty  or  pnnisbment  Im- 
posed by  any  other  section  of  this  act  for  tin 
neglecting,  omitting,  or  refusing  to  do.  or  for 
the  doing  or  causlnc  to  be  done,  the  thing  re- 
quired or  probibited,  he  shall  pay  a  penalty 
of  $1,000;  and  if  the  person  so  offending  be 
the  manufacturer  of  or  a  wholesale  dealer  in 
oleomargarine,  nit  the  oleomargarine  owned 
by  him,  or  in  which  he  ha*  any  Interest 
as  owner,  shall  be  fOrfdted  to  the  Uniled 
States." 

Section  19  |ffovldcs  for  flw  reeoTwy  of 

fines,  etc 

Sections  SO  and  21  read: 

*"  Sec.  20.  That  the  Commfastoua  of  [530 
Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  make  all  needful 
regulations  for  the  carrying  into  ^ect  of  thb 
act 

"Sec.  81.  That  this  act  shall  go  Into  effect 
on  the  ninetieth  day  after  its  passage;  and  all 
woodeo  packages  containing  10  or  more 
pounds  of  oleomargarine  found  on  the  premise* 
of  any  dealer  on  or  after  the  nltwtietb  day  snc 
ceeding  the  date  of  the  passage  of  this  act  shall 
be  deemed  to  be  taxable  under  S  8  of  this  act, 
and  shall  be  taxed,  and  shall  bave  affixed 
thereto  the  stamps,  marks,  and  brands  required 
by  this  act.  or  m  regulations  made  pursuant 
to  this  act;  and  for  the  parposes  of  securing 
the  affixing  of  the  stamps,  marks,  and  brands 
required  )^  this  act,  the  oleomargarine  shall  be 
regarded  as  bavinf  been  manufactured  and 
sold,  or  removed  from  the  manufactory  for 
consumption  or  use,  on  or  after  the  day  this 
set  takes  effect;  and  such  stock  on  bsnd  st  the 
time  of  the  taking  effect  of  Ibis  act  may  be 
stamped,  marked,  and  branded  under  special 
regulations  of  the  Commissioner  of  Internal 
Revenue,  approved  by  the  Secretary  of  the 
Treasury;  and  the  Oommlsstoner  of  Internal 
Revenue  may  authorize  the  bolder  of  such 
pnckages  to  mark  and  brand  the  same  and  to 
affix  thereto  the  proper  tax  paid  stamps." 

The  first  Indictment  against  Eollock  set 
forth  that  pursuant  to  the  authority  conferred 
on  the  Commissioner  of  Internal  Revenue  by 
the  6th  section  of  the  act  of  August  2.  1886. 
"Ibe  said  Commit<eioDer,  with  the  approval  of 
the  SecreUry  of  tbeTreasury,  did,  on  the  12th 
day  of  March,  in  the  year  of  our  Lord  one 
tbousaod,  eight  hundrM,  and  ninety  one,  pre- 
scribe certain  regulations,  In  substance  and  to 
the  effect,  amoiig  other^thinga,  that  the  wooden 
or  paper  packages  In  'wbicb  retail  dealers  In 
oleomargarine  were  required  by  satd  act  of 
Congreaa  to  pack  the  oleomargarine  sold  by 
them,  such  retail  dealers,  should  have  printed 
or  branded  upon  them  in  the  case  of  each  sale 
the  name  and  address  of  the  retail  dealer  mak- 
Ine  the  same;  likewise  the  words  'pound'  and 
'oleomargarine*  in  letters  not  less  than  i  of  1 
inch  square,  and  likewise  a  figure  or  figures 
of  Uie  same  size  Indicating  (in  connection  with 
said  words  'pound'  and  'oleoniargHrice')  the 
'quantity  of  oleomargarine  so  Bold,writ-[A31 
ten,  printed,  or  branded  on  such  wooden  or  pa- 
per packages  and  placed  before  the  said  word 
'pound/  and  that  the  ankl  words  'oleomar- 
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garioe'  and  'pound'  «o  required  to  be  prioted 
or  branded  oa  such  packages  as  aforesaid  Id 
the  case  of  each  sale  as  aforesaid  aod  the  said 
figure  or  figures  so  iodlcatiTe  of  quaotity  as 
aroreraid  lo  the  coaa  of  each  sale  aa  aforesaid 
aod  so  required  to  be  wrtUeo,  printed,  or 
braoded  on  such  packages  as  aforesaid  should 
l>e  so  placed  thereon  as  to  be  plaloly  visible  to 
the  purchaser  at  the  time  of  the  delivery  to 
blm,  such  purchaser,  by  such  retail  dealers  of 
the  oleomargarine  sold  to  such  puichaaer  ^ 
them,  such  retail  dealers." 
And  thus  continued: 

"That  on  the  foarteenth  day  of  January,  In 
the  year  of  oar  Lord  one  thousand  eight  hun- 
dred and  ninety  six,  and  at  the  District  afore- 
said, one  Israel  C.  Kollock,  late  of  the  District 
aforesaid,  being  then  aod  there  engaged  in 
business  as  a  retail  dealer  lo  oleomargarine  at 
a  store  of  blm,  the  said  Israel  C.  Kollock,  situ- 
afed  on  Fourth  street  soiitbeast.  in  the  ei^  of 
Wasblngton,  In  the  said  District,  did  then  and 
there  and  at  said  store  knowingly  sell  and  de- 
liver to  a  certain  Florence  Davis  f  of  1  pound 
of  oleomargarioe  as  and  for  butter,  which  said 
4  of  1  pound  of  oleomargarioe  was  not  then 
and  there  and  at  the  time  of  such  sale  and  de- 
livery thereof  packed  In  a  new  wooden  or 
paper  package  having  then  and  there  printed 
or  branded  ihereoo  Ute  name  and  address  of 
him.  the  said  Israel  C.  Kollock.  in  letters  i  of 
\  inch  square  and  the  words  'pound'  and  'oleo- 
margarine* In  letters  of  like  size  and  a  figure 
or  figures  of  like  size  written,  printed,  or 
braoded  thereon  indicative  (tn  connection  with 
aaid  words  'pound'  and  'oleomargarioeO  of 
the  quantity  of  oleomargarioe  so  sold  and  de- 
livered to  her,  the  oald  Florence  Davis,  as 
aforesaid,  and  which  snid  ^  of  1  pound  of  oleo- 
margarine at  the  lime  it  was  so  kaowlogly  sold 
and  delivered  to  her.  the  said  Florence  Davis, 
as  aforesaid,  by  him,  the  said  Israel  C.  Kol- 
lock, as  aforesaid,  was  then  and  there  and  at  the 
time  of  the  sale  and  delivery  thereof  as  afore- 
said packed  In  a  paper  package  upon  which 
532]  there  bad  not  "been  printed,  branded,  or 
written  any  or  either  or  the  marks  and  char- 
acters afore!<aid  so  required  by  the  said  regula- 
tions to  be  placed  thereon  aa  aforesaid,  as  he, 
the  said  Israel  C.  Kollock,  then  aod  there  well 
knew,  against  the  form  of  the  statute*  eta, 
etc" 


Mmm.  Jeremiah  SI.  Wilaon  and  Henry 
B.  Davta  for  peililnuer. 

Mr.  Holmea  Conradt  Solicitor  <3eneral, 
for  respondent 

Mr.  Chief  Justice  Fuller  delivered  the 

opinion  of  tbe  court: 

By  tbe  terms  of  tbe  act,  manufacturers  of 
oleomargarine  are  required  lo  pack  it  in  wooden 
packages  "marked,  stamped,  and  branded  as 
the  Commissioner  of  Interoal  Revenue,  with 
tbe  approval  of  tbe  Secretary  of  the  Treasury, 
aliall  prescribe;"  and  all  aalea  \q  manufaclurera 
and  wholesale  dealers  most  De  lo  "original 
stamped  packages." 

Retail  dealers  are  required  to  "pack  the  oleo- 
margarine sold  by  them  in  suitable  wooden  or 

eaper  packages,  which  shall  be  marked  and 
randed  as  the  Commissioner  of  Internal  Rev- 
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enue,  with  the  approval  of  the  BecnstaiT'  of 
the  Treasury,  flhail  prescribe.** 

And  fine  and  Imptisonmeot  are  denounced 
on  "every  person  who  knowingly  sells  or  of- 
fers for  sale,  or  delivers  or  ofura  to  dellrer, 
any  oleomargarine  in  any  other  form  than  in 
new  wooden  or  paper  packages  as  above  de- 
scribed, or  who  packs  In  any  package  any 
oleomargarine  In  any  manner  contrary  to  law, 
or  who  falsely  brands  any  package  or  affixes 
a  stamp  on  any  package  denoting  a  less  amount 
of  tax  than  that  required  by  law." 

Eollock  was  convicted,  aa  a  retail  dealer  in 
oleomargarine,  of  knowingly  aelllDfl  and  de- 
livering \  pound  of  that  commodity,  whldt 
was  not  packed  In  a  wooden  or  paper  package 
bearing  tbereoQ  any  or  either  of  the  marks  or 
characters  provided  for  by  the  regulations  aod 
set  forth  in  the  indictment.  *It  b  con-  [533 
ceded  that  the  stamps,  marka,  and  brands  were 
prescribed  by  tbe  tegulatlona.  and  It  is  not  de- 
nied that  Eollock  had  the  Imowledge,  or  the 
means  of  knowledge,  of  inch  stamps,  marks, 
and  branda.  But  It  te  argued  that  the  statute 
is  Invalid  because  it  "does  not  define  what  act 
done  or  omitted  to  be  done  shall  constitute  a 
criminal  offense,"  and  delegates  the  power  "to 
determine  what  acta  shall  be  crirainal" 
learine  the  stemps,  marks,  and  teanda  to  M 
defined  by  tbe  Commissioner. 

We  agree  that  tbe  courts  of  the  United  States. 
In  determining  what  constitutes  an  offense 
against  the  United  States,  must  resort  to  the 
Statutes  of  the  United  States,  enacted  In  pur- 
suance of  the  Constitution.  But  here  the  law 
required  tbe  packages  to  be  marked  aod 
braoded:  prohibited  loe  sale  of  packages  that 
were  not;  aod  prescribed  tbe  punishment  for 
sales  In  violation  of  its  provfsionB;  while  the 
regulations  simply  described  tbe  particular 
marks,  stamps,  and  brands  to  be  used.  The 
criminal  offense  Is  fully  and  completely  defined 
by  the  act  and  the  designation  by  tbe  Commis- 
sioner of  the  particular  marka  and  brands  to 
be  used  was  a  mere  matter  of  detail.  The 
regulation  was  In  execution  of,  or  snpplemen- 
tarv  to,  but  not  In  conflict  with,  tbe  law  itself, 
and  was  specifically  authorized  thereby  io  ef- 
fectuation of  the  legislHtion  which  created  the 
offense.  We  Ibiok  the  act  not  open  to  the  ob- 
jection urged,  and  that  It  Is  disposed  of  by 

greviotu  decisions.  United  Stata  r.  BaileUt 
lU.  S.  9  Pet.  288  [9:  118];  VniUA  Statu  v. 
Eaton,  144  U.  S.  ©77  [36:  591j;  Oaha  v.  UaiUd 
State*,  152  U.  8.  211  [88:415]. 

In  tbe  last  case  Caba  had  been  convicted  of 
perjury,  under  U.  8.  Rev.  Stat,  g  6892,  in  a 
contest  in  a  local  land  office  in  respect  of  the 
validity  of  a  homestead  entry,  tbe  oath  having 
been  administered  by  one  of  the  land  ofHcers 
before  whom  the  contest  bad  been  carried  on. 
It  was  oonteoiied  that  the  indictment  alleged 
no  offense,  because  tbe  statute  made  no  pro- 
vision for  such  a  contest  before  those  officers, 
and  therefore  it  could  not  be  said  that  tbe  oath 
was  taken  in  a  "case  in  which  a  law  of  the 
United  States  aathorlzed  aa  oath  to  be  admin- 
istered." 

But  It  was  held  by  tbts  court,  in  view  of  tbe 
general  grant  *of  authority  to  tbe  land  de-rs34 
partment,  to  prescribe  appropriate  regulations 
for  tbe  disposition  of  tbe  public  lands;  the  rules 
aod  regulations  prescribed  by  that  department 
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for  ooDtesta  Id  all  cuea  of  such  diaposilioD,  in- 
dudioff  homestead  eDtries;  and  toe  frequcDt 
recoKQitioa  by  acts  of  Congress  of  contests  io 
respect  (0  that  clasa  of  entries,  that  the  local 
land  officers  In  heariox  and  deciding  upoo  a 
ooniest  as  to  a  homeatead  entry  consiituted 
a  competent  tribunal,  and  the  contest  so  pend- 
ing before  them  was  a  case  in  which  the  laws 
of  the  United  Statea  autboriced  an  oath  to  be 
administered. 

As  bearing  on  the  case  in  hand,  we  cannot 
do  better  than  to  quote  at  length  from  Hr.  Jus- 
tice Brewa,  dellTerlnstbeopHnlon.aa  follows: 

"Thia  is  not  a  case  ui  whic^  the  TloUtion  of 
a  mere  regulation  of  a  department  Is  adjudg£d 
a  crime.  United  8tate$  r.  Baitej/,  S4  U.  ti.  0 
Pet.  238  [9: 118],  fs  In  point.  There  was  an 
act  of  Congress  making  false  testimony  in  sup- 
port of  a  claim  against  the  United  States  per- 
jury, and  the  defendant  in  that  caie  was  In- 
dicted  for  making  a  false  affidavit  iKfbra  a 

JQsiice  of  the  peace  of  the  commonwealth  of 
Ceotucky  In  support  of  a  claim  agalDSi  the 
United  States.  It  was  contended  that  the  Jus- 
tice of  the  peace,  an  officer  of  the  state,  bad 
no  authority  under  the  acts  of  Congress  to  ad- 
minister oathfl.  and  that,  therefore,  perjurv 
could  not  be  laid  In  respect  to  a  false  affidavit 
before  such  officer.  It  appeared,  bowever.tbat 
the  Secretary  of  the  Treasury  had  established 
as  a  regulation  for  the  government  of  hts  de- 
parunent  and  Its  officers  la  their  action  upon 
claims,  that  affidavits  taken  before  any  justice 
of  the  peace  of  any  of  the  states  should  be 
received  and  considered  fn  -support  of  such 
claims.  And  upon  this  the  conviction  of  per- 
jury was  sustained,  Hr.  Justice  McLean  alone 
dissenting.  It  was  held  that  the  Secretary  had 
power  to  establish  ihe  regulation,  and  that  the 
effect  of  itwas  to  make  the  false  affidavit  be- 
fore the  justice  of  the  peace  perjury  Tviihin 
the  scope  of  the  statute,  and  this  notwith- 
itanding  the  fact  that  such  justice  of  the  peace 
was  not  an  officer  at  the  United  Slates.  Much 
stronger  is  the  case  at  bar,  for  the  tribunal  was 
composed  of  officers  of  the  government  of 
535]  the  United  States;  it  was  created  *by  the 
Land  Department  in  pursuance  of  express 
authority  from  the  acta  of  Congress.  This 

Srjury  was  not  merely  a  wrong  against  that 
bnnal  or  a  violation  of  Its  ruM  or  require- 
ments; the  Iribuoal  and  the  contest  only  fur- 
nishra  the  opporlnnity  and  the  occasion  for 
the  crime,  which  was  a  crime  defined  in  and 
denounced  by  the  statute.  Nor  is  there  anv- 
thing  In  the  case  of  United  StaUt  t.  Saton, 
144  U.S.  677. 068  [86: 681.  S94].  conHIcdng  with 
the  views  herein  expressed.  In  that  case  the 
wrong  was  In  the  vlolaMon  of  a  duty  Imposed 
only  by  a  regulation  of  the  Treasu^  Depart- 
ment. There  was  an  act  entitled  '  An  Act  De- 
floios  Butter;  also  Imposing  a  Tax  upoo  and 
Regulating  the  Manufacture.  Sale.  Importa- 
tion, and  Exportation  of  Oleomargarine,* 
which  contained  several  sections  forbidding 
particular  acts,  and  imposing  peaalties  for  vlo- 
htion  thereof.  And  In  additton  there  was  a 
general  provision  in  §  16  that  'If  a  party 
uull  knowingly  or  wilfully,  omit,  neglect,  or 
refuse  to  do,  or  cause  to  be  done,  any  of  the 
things  required  by  law  in  the  carrylDg  on  or 
conducting  of  his  business,  or  shall  do  any- 
thing by  this  act  piotalMted.  .  .  .  he  shall  pi^ 
81< 


a  penalty,*  etc.  There  was  authority  given  to 
the  Commissioner  of  Internal  Revenue  to  make 
all  needful  regulations-  for  carrying  into  effect 
the  act.  In  pursuance  of  that  auihorlij  tbe 
Commissioner  required  tbe  keeping  of  a  bo<^ 
In  a  certain  fonn,and  the  making  of  a  monthly 
return— matters  which  were  io  no  way  re- 
ferred to  in  tbe  various  sections  of  the  statute 
prescribing  tbe  duties  resting  upon  the  manu- 
facturer or  dealer  in  oleomargarine,  although 
subsequently  to  this  statute,  and  subsequently 
to  tbe  offense  complained  of,  and  on  Octot>er  1. 
1890,  Congress  passed  an  act.  by  g  41  of 
which  wholesale  dealers  In  oleomargarine  were 
required  to  keep  such  books  and  render  such 
returns  in  relation  thereto  as  the  Commls- 
slooer  of  Internal  Revenue  should  require.  It 
was  held  by  this  court  that  the  regulation  pre- 
scribed by  the  Commissioner  of  Internal  rev- 
enue, under  thai  general  grant  of  authority, 
was  not  sufficient  to  subject  one  violating  It 
to  punishment  under  %  18.  It  was  said  by 
Mr.  Justice  Blalchford,  speaking  for  the  court: 
'  It  is  necessary  ibat  a  sufficient  statutorv  au- 
thority should  exist  for  'declaringany  actr536 
or  omission  a  criminal  offense;  and  we  do  not 
think  that  the  statutory  authority  In  the  pres- 
ent case  is  sufficient.  If  Coneress  in  tended  to 
make  it  an  offense  for  whofesale  dealers  In 
oleomargarine  to  omit  to  keep  books  and  ren- 
der returns  as  required  by  regulations  to  be 
made  by  tbe  Commissioner  of  InterDat  Rev- 
enue, It  would  have  done  so  dlslinctlv,  In  con- 
nection with  an  enactment  such  as  that  above 
recited,  made  In  §  41  of  the  act  of  October  1, 
1890.  Regulations  prescribed  by  the  Presi- 
dent and  by  the  heads  of  departments,  under 
authority  granted  by  Congress,  mav  be  regu- 
lations prescribed  by  law,  so  ss  lawfully  to 
support  acts  done  under  them  and  In  ac- 
cordance with  them,  and  may  thus  have.  In  a 
proper  sense,  tbe  force  of  law;  but  It  does  not 
follow  that  a  thing  required  by  them  ia  a  thing 
so  required  by  law  as  to  make  the  neglect  to 
do  the  thing  a  criminal  offense  In  a  citizen, 
where  a  statute  does  not  distinctly  make  tbe 
neglect  in  question  a  criminal  offense.'  This, 
it  will  be  observed,  la  very  different  from  tbe 
case  at  bar,  where  no  violation  is  charged  of 
any  regulatlos  made  by  the  department.  All 
that  can  be  said  Is  that  a  place  and  an  occa- 
sion and  an  opportunity  were  provided  by  tbe 
regulations  of  tbe  department,  at  which  the  de* 
fendant  committed  tbe  crime  of  perjury  in 
violation  of  g  0892.  We  have  no  doubt  that 
false  swearing  in  a  land  contest  before  tbe 
local  land  office  in  respect  to  a  homestead  entry 
is  perjury  within  the  scope  of  said  section." 

The  act  befofe  us  is  on  Its  face  an  act  for 
levying  taxes,  and  although  it  may  operate  in 
so  doing  to  prevent  deception  In  the  sale  of 
oleomargarine  as  and  for  butter.  Its  primary 
object  must  be  assumed  to  be  tiie  raising  of 
revenue.  And,  considered  as  a  revenue  act, 
the  designation  of  the  stamps,  marks,  and 
brands  is  merely  in  tbe  discbarge  ef  an  admin- 
istrative function  and  falls  wiuin  tbe  numer- 
ous instances  of  regulations  needful  to  tbe 
operation  of  the  macolnery  of  particular  laws, 
authority  to  make  which  has  slwaysbeui  recog- 
nized as  within  the  competency  of  tbe  legisla- 
tivepowertoconfer.  UniM  Statetr.  Sifm«nd$, 
190  U.  a  46  tM:  667];  *fir parte  Beed.  1587 
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100  U.  S.  18  [26  :  588]:  Smith  v.  Wkitnn,  118 
U.  S.  Ibl  [29:  6051;  Waf/man  T.  SauOaTd,  28 
TJ.  S.  10  Wheat.  43  [8:203]. 

We  concur  with  the  court  of  appeals  that 
this  provisioD  doea  not  differ  Id  priaclple  from 
tbow  of  the  ioteroal  revenue  lawa,  which  dl- 
nnt  ihe  CommiaaioDer  of  Literul  ReTenoe  lo 
prepare  puitable  atampa  to  be  med  on  pack- 
ages of  cigars,  tobacco,  and  spirlis;  to  cbaoge 
sucb  fttnmpa  when  deemed  expedient;  and  to 
derise  and  regulate  the  meaos  for  affixing 
them.  Rev.  Stat,     881S,  889S,  8445, 8448,  etc. 

By  %  8t48.  the  ISecretary  and  the  OommU- 
riooer  were  empowered  to  alter  or  renew  or 
cbaoge  tbe  fortn,  style,  and  device  "of  anv 
atamp,  mark,  or  label  used  under  anj  proTi- 
aloQ  of  tbe  laws  relating  to  distilled  spirits,  to- 
bacco, anuff,  and  cigars,  when  lo  their  Judg- 
ment necessary  for  tbe  collection  of  revenue 
tax  or  the  prevention  or  detection  of  frauda 
thereon;  and  may  make  and  publish  such  t^- 
ulatlona  for  the  use  of  auch  mark,  stamp,  or 
label  as  tbey  find  requlaite;"  and  by  tbe  act  of 
March  1,  ItiTO  (20  SUt.  at  L.  827,  cbap.  125, 

18),  the  section  was  amended  bo  as  to  pro- 
vide ibat  tbe  Commissioner,  with  the  approval 
of  the  Secretary,  might  "establish  and,  from 
time  to  lime,  alter,  or  change  the  form,  style, 
character,  material,  and  device  of  anv  stamp, 
mark,  or  label  used  under  any  provtslons  of 
tbe  laws  relating  to  Internal  revenue."  Tbe 
oleomargnrlDe  lecialation  does  not  differ  in 
character  from  this,  and  the  object  is  tbe  same 
In  both,  namely,  to  secure  revenue  by  internal 
taxation  and  to  prevent  fraud  in  tbe  collection 
of  Buch  revenue.  Protection  to  purchasers  in 
respect  of  getting  the  real  and  not  a  spurious 
article  cannot  beheld  to  be  tbe  primary  object 
in  eirber  lostance.  ai:d  the  identiflcation  of 
dealer,  subslaoce,  quantity,  etc,  by  marking, 
and  lirandiog  must  be  regarded  aB  means  to 
effectuate  the  objects  of  the  act  in  respect  of 
revenue. 

And  we  are  of  opinion  that  leaving  the 
matter  of  dealKTiftling  the  marks,  brands,  and 
atamps  to  tbe  Commissioner, with  the  approval 
of  tbe  Secretary,  Invtdved  no  noconitttutional 
delegatioD  of  power. 

Writ  denied. 


638]        parte  SAMUEL  J.  HoOATTLLY, 
Puiiiongr. 

Et  jMrta  WILLIAM  O.  LUBBY,  PUiUoner. 

[Nob.  8, 10.  Original.] 
Aee  S.  C  Beporter^ed.  BHD 

Me$iTa.  Jeremiah  M.  WUaon  and  Henry 
E.  Davia  for  petiUonera. 

Mr.  Holmes  Conrad.  Solidlor  General, 
for  teapondenL 

Tbe  Chief  Jurnos:  These  are  petitions  for 
habeas  corpua  to  discharge  petitloacrs  from 
conflncment  on  conviclions  under  the  oleomar- 
garine law  on  the  ground  of  tbe  unconstltu- 
tlooallty  of  that  enacttneot.  So  far  aa  that 
queation  la  concerned,  it  is  conceded  that  the 
recordsare  subBiantially  the  aame  as  the  record 
in  £b  parte  KeOeek^  joat  decided  [ante,  818], 
and  the  applIcatlouB  must  be  dlipoaed  of  tn  the 
aame  way. 

Writt  denied, 
18&  U.  S. 


LEAimER  J.  Mccormick,  /t^.  in  orr., 

V, 

MARKET  NATIONAL  BANC  of  CUatso. 
J)fl.  in  Or. 

(Bea&aBepoftta^  ad-OMni 

JvritMellM  ^  tJUt  tovrt—teaee  bg  natieneU 
bank,  wilm  invalM^netiee— amount  re- 
eotery. 

\,  This  court  baa  Jnrlidlolion  to  review  a  Judg- 
ment of  tbe  biffbeet  ooart  of  a  state  afialnat  tbe 
▼allditr  of  a  leaae  made  br  a  natlooal  banklDir 
asBOotatkm  which  bM  made  and  filed  tts  articles 
of  aaodatlon  and  orgaolaatlon  oertlflcate,  bat 
is  not  ret  authorized  to  traonot  bualness  except 
such  u  Is  Incidental  and  piellmtoarjr  to  lla'or- 
aaniaatloD,  when  tbe  lesK>r  apedaily  set  up  and 
claimed  a  rlgbt  to  recover  on  the  lease  under  IT. 
B.  Bev.  Scat.  I  519),  on  the  vronnds  that  It  was 
wttbm  said  exception  aa  to  bualneaBt  tn  said  atat- 
nte.  and  tbat  the  bank  bad  power  under  tbs  atat- 
Dte  to  mate  tbe  leaser 

%  A  lease  bj  a  national  banUnv  asaoofatlMi  after 
It  has  made  and  filed  Itaartlolasof  aMOdatton  uh) 
oriianlzatlon  oertlflcate  with  the  OmnpCroller  of 
tbe  Correnor,  but  tMfore  It  has  received  from  him 
a  oertlflcate  authorizing  It  to  do  business,  made 
for  a  term  of  Are  reara,  determinable  at  theeod 
of  any  year  by  either  party,  of  an  oOoe  to  be  oe- 
cupled  for  banking  tnislneaa,  la  witblo  tbe  pro- 
hibition of  U.  &  Bev.  Stat,  i  6186.  which  prohib- 
its the  tranBaotloD  of  any  busloen  **exoept  such 
as  la  InokleDtiil  and  necessarily  preliminary  to  Ita 
organiaatKNi."  nntu  aothorlaed  br  tba  Comptrol- 
ler to  eommenoe  bustneas. 

8.  A  person  dealing  with  a  corporation  which  is 
formed  under  general  laws  by  the  recording  or 
fUmg  In  a  pnbHc  ofllee  of  tbe  required  artlolea  of 
asaooMtlou  and  oertlfloate  Is  boond  to  take  no- 
tice of  tho  documents  recorded  or  filed,  upon 
wblch,  aaautborlied  and  controlled  bythegeo- 
acal  lawB,  depend  the  ezlsteuoe  of  tbe  corpora- 
tion, tbe  extent  of  ita  corporate  powanii  and  ito 
eapadty  to  aot  as  a  oorponUlon. 

4.  A  lease  made  t>r  a  corporation  oootrary  to  tbe 
express  proklUtloo  of  a  statnte'ls  toM,  and  can- 
not be  made  good  by  eatobpel  aoas  to  support  an 
action  to  reooveranytblng  beyond  tbe  value  of 
what  tbe  oorpoxatlon  actual^  raoetved  aoden- 
lored. 

[Na  5S4.] 

Aitoi  Ataf  Deeeaiber  7. 1896.  Decided  March  1. 

1897. 

WRIT  OF  ERROR  to  the  Supreme  Court  of 
the  State  Of  Ullnoia  to  nview  a  judgment 
affirming  a  judgment  of  the  State  Appellate 
Court  which  affirmed  a  judgment  of  tbe  Su- 
perior Court  of  Cook  County,  Illinota,  in  favor 
of  the  plaintiff,  Leander  J.  McOormIck, 
agalDBt  the  Market  Nalional  Bank  of  Chicago, 

Nora.— ^  to  AuinKcffam  of  UMted  AotfS  fiu- 
prems  Court  dependent  on  amount:  interest  added 
to  (r(w  iurfadtetlon:  Aow  xxslut  of  thing  demanded 
may  beshown;  wAot  oasei  revtewdUe  wttAoue  regard 
to  turn  in  oontrOKrtv.— see  note  to  Qordon  v.  Ogdeo. 
7:  BBS. 

Am  to  etmstructton  of  oranU  to  eerporaUonM;  eor- 
porattonahaveordy  power*  granted  or  (boss  neoea* 
snru  to  earry  into  QTwt  powers  granted;  can  act  only 
in  tlte  modepreMeribed  by  the  taw  ereotino.  see  notes 
to  Charlea  River  Bridge  v.  Wamn  Bridge,  ih  778, 
and  Beaty  v.  Knowler,  T:  8UL 
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fortbe  amount  oF  rent  due  upon  a  leaw  from 
the  fdaiDtiff  to  Ibe  defendaol.  Afflrmed. 

See  nme  cue  below.  61  HL  App.  88.  IftS 
DLIOO. 

Statement     Mr.  Jiutloe  Orayi 

TblB  was  an  action  brought  July  17,  189B, 
Iv  McCormIck  agalnit  the  Market  National 
Bank  of  Chicago,  DIIdoIb.  in  the  saperior 
court  of  Cook  conoto  Id  the  it^  of  Illinois, 
and  wai  submitted  aj  tin  parties,  waving  a 
trial  by  jorr,  to  that  court,  upoo  an  agreed 
statement  of  facts,  in  substance  as  follows: 

On  January  81.  1898,  articles  of  association 
were  signed,  and  an  orgaDization  certificate 
was  slgoed  and  acknowledged,  by  nine  dticens 
of  niiools,  before  a  notary  public,  and  both 
were  transmitted  to  the  OunpUoller  of  the 
Carrency,  as  required  by  U.  S.  Rct.  Stat, 
tit.  88  (the  materul  parte  of  which  are  copied 
In  the  marginf).  for  the  purpose  of  making 
them  a  naUonal  banking  aasociatioD  at  Chicago 
04O]  by  the  aforesaid  name;  and  were  *on 
February  8,  16BS,  recorded,  and  afterwards 
carefully  prcaerved.  in  the  Comptroller's  offloe. 

On  Jaooafy  81.  1898.  at  a  meeting  of  tbe 
diieetfwa  of  tbe  bank,  chosen  by  the  stodt:- 


holdeta,  and  named  tn  tbe  articles  of  sssocia- 
Uon.  a  president  and  a  cashier  were  duly 
elected;  and  the  directors  caused  a  seal  to  be 
made  for  tbe  bank;  On  February  W,  1898,  tbe 
president,  pursuant  to  a  resolution  of  tbe  di- 
rectors signed  and  sealed  with  tbe  corporal* 
seal  a  lease  in  writing  from  the  plaintiff  to  the 
bank  of  certain  offices  in  Cblcap>.  "to  be  used 
and  occupied  by  said  Market  National  Bankaa 
a  banking  office^  and  for  no  other  parpose,'* 
for  the  term  of  flTe years  from  Hay  1. 1898,  at 
a  yearly  rent  of  f 18,000,  payable  In  equsl 
monthly  instalments.  By  an  agreement  made 
part  of  the  lease,  the  plaintiff  was  to  niabe  cer- 
tain alterations  *and  repairs  at  his  own  [ff41 
expense;  either  party  might  cancel  the  lease  on 
May  1  m  any  year  ^jr  giving  nin^r  days'  no- 
tloa  In  writing;  and  no  ml  was  to  oe  cbarfed 
antn  tbe  bank  took  possession.  On  April  IS, 
1898,  the  parties  made  a  supplemental  agre^ 
ment,  by  which  the  plaiatlff  was  to  xa%k» 
further  alterations,  the  bank  paying  half  the 
cost  thereof.  All  the  alterations  and  repsdn 
were  made  by  !Jie  plaintiff  as  agreed;  the  cost, 
paid  by  him.  of  the  alterations  made  ondertbe 
agreement  of  April  18^  1898,  being  $8,470. 
Upon  the  completion  of  the  alteratloos,  on 


Ifiee-SIM.  Aasoalatl<msforoarnnncon  tbebusi* 
^  .      J  mv  na  fomieil  by 

uj  numberpf  asniral  persons,  not^lesiin  any  ease 


I  of  hankliw  under  this  title 


titanttve^  TbersbaUcDterlBtoartlolesotawoola- 
tlon,  wblefa  shall  speelfy  in  aencral  tems  the  object 
forwhiob  tbe  assodatlOD  is  formed.  .  .  .  These  arti- 
elesslMllbeslgnedtirthepeisonB  unltlnv  to  form 
ttaeasioolstton.  and  a  oopr  of  them  shattte  for- 
warded to  tbe  OomptroUer  of  tbe  OurmxT,  to  1m 
flled  and  preserred  u  bis  otBoe. 

Sea  nsL  TiM  penons  nnttlog  to  form  smdi  an 
asBotrfatlon  shall,  under  thetr  hands,  make  en  ornn- 
isatkm  OCTtlfloats,  whioh  shall  apeolfloallr  state: 

Vint.  Xbe  name  assumed  by  auob  association. 

SeooDd.  Tbe  plaee  where  Its  operations  of  dls- 
aottbt  and  deposiu  an  to  be  oarr/ed  on. 

Third.  TbeamoontofoapltalatoolcaDd  the  num- 
ber of  shares  Into  wbliA  the  nine  Ii  to  be  divided. 

Fonrth.  The  names  and  plsoea  of  resMenee  of 
the  shardiolden,  and  tba  nomber  of  stens  bald  Inr 
eaob  of  tbam. 

Fifth.  The  fact  that  tbe  eertMeate  Is  made  to 
enable  sucb  persons  to  avail  tMmarivca  of  the  ad- 
vantans  of  this  title. 

8eo.ei85.  The  orinmlntlon  eettlOeate  shall  be 
Bokuowtedsml  befon  a  Jodpe  of  some  court  of 
record  or  DOtary  public,  and  sbsU  be.  together 
with  tbe  acknowledameot  thereof.  sutfaeDtioated 
m  tbe  seal  of  Kuota  court  or  notary,  tranemltted  to 
the  Comptroller  of  the  Cnrrenoj,  wbo  shall  record 
and  oarMitlly  preserve  Ibe  same  In  his  office. 

8ea  5131  upon  duly  maUair  ncd  fUlair  articles  of 
assoelatlon  sad  an  organization  oenlficate,  the 
association  sball  become,  as  from  tbe  date  of  tbe 
ezecuUoo  of  Its  organization  certiflcste,  a  body 
oorporat«,  and  as  such,  and  In  tbe  name  Ae^w- 
naied  In  tbe  orsanlsatlon  oertinoate,  it  sball  bave 
power: 

First.  To  adopt  and  use  a  corporate  seal. 

Second.  To  bave  sucvessl<m  for  tbe  period  of 
twenty  years  from  Ita  organisation,  uniMs  it  Is 
sooner  dttBolred     ...     or  uolen  Its  fraaeUse 

becomes  forfeited. 
Third.  Tn  make  oontracta. 

Fourth.  To  sue  and  be  sued,  oomplatn  sod  de- 
fend. In  any  court  of  law  and  equity,  as  fully  as 
natural  persons. 

Fifth.  TO  elect  or  sppolnt  dtrecton,  snd  by  Its 
board  of  directors  to  appoint  a  president,  vioe 
preeldent.  cashier,  and  other  officers,  define  tbeir 
duties,  require  bonds  of  ttaem,  and  fix  Uie  penalty 
thereof,  dismiss  such  officers  or  any  of  them  at 
tdeasure.  and  appoint  ot  hers  to  fill  their  places. 

eizth.  To  prescribe,  by  lt«  board  of  dlreotors,  by- 
Is  ws  not  InoonslBtent  vfth  law. 

Seventh.  To«ieralse.  by  Ita  board  of  directors  or 
dalyautborlsed  officers  or  agents,  subject  to  law, 
aU  suofa  liMldeatal  powen  o  shall  be  necessary  to 
earry  on  tbetrbnslnenctf  banking,  by  disoounting 
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and  negotiattng  promissory  notes,  drafts,  bills  of 
exidiange,  ana  oiberevldenoea  of  debt;  by  reoedv- 
Ina  deposits;  by  tniylng  and  selling  ezohanRc, 
com,  and  balllon:  by  Icanlns:  money  on  persoiial 
security:  and  by  obiaiolDg,  Issuing,  and  clroulatiog 
notsa.  aooordlDK  to  tbe  provisions  of  this  title. 

Butnosoob  acsodaUon  shsll  transact  any  bust* 
neas,  except  soob  ss  is  moidental  and  neecssarily 
preUmtnary  to  Its  organlntton.  until  It  has  been 
aulbwIndliT  the  Comptroller  of  tbaCunenoy  to 
oommenoa  tbe  business  ot  banking. 

0ec  BUK.  Tbenever  a  oertlBosta  Is  transmitted  ta 
the  Comptnrflsr  of  the  Ourreney,  as  provided  m 
this  tttia,  and  tbe  sssoeiatlon  ttmnsmltUng  tbe 
same  notlfln  tbe  Comptroller  tbat  at  lesM  BO  per 
osDt  of  Its  oapltBl  stock  hss  bean  duly  psld  In.  snd 
tbst  snoh  BSBoetotion  has  oompltoa  wlib  all  the 
provMooa  of  tUs  title  requtnd  to  be  eomplM 
with  befflie  an  assodstioa  sball  be  authorlasd  to 
emnoianea  tbe  iMislnen  qC  banking,  tbe  Comp- 
troller tXmSk  examine  taMrtbe  condition  of  sudi 
amoelatlon.  asoermia  sspeolslly  tha  amount  of 
money  paid  In  f»  aooount  of  Its  eapltal,  tha  naow 
andpIacaofmldeDoeof  eachoflts  directors,  and 
the  amount  of  cwltal  stock  of  wblob  each  Is  tba 
owner  In  good  MdL  and  genenlly  whether  sacb 
■ssoctatloo  hssonmplled  wTth  all  tbe  provlsioiis  of 
this  title  required  to  eolltle  It  to  engage  in  the 
bnslnnsof  tmnklog:  and  shall  cause  to  be  made 
and  attested  by  the  oaths  of  a  majority  of  the  dU 
rectors,  and  by  the  presldpnt  or  cashier  of  tbe  asso- 
dntion,  a  statement  of  all  the  facts  neceuary  ta 
enaMe  tbe  Comptroller  to  di'iermlne  wheuer  tba 
atsoolatlon  Is  lawfully  entitled  to  commenoe  tbe 
business  of  hanking. 

Sec.fiU0.  If,  upon  aoareful  examination  of  the 
facts  so  reported,  and  of  any  other  facts  wblob 
may  oome  to  tbe  knowledge  ot  tbe  Comptrollec, 
whether  by  means  of  a  special  cotnml?ston  ap- 
pointed by  him  for  the  purpose  of  iDqniring  Into 
tbe  or>ndltlon  of  sucb  a»«ncinilon.  or  otb^irwise.  It 
appeanthat  such  assnciatlon  is  lawfully  entitled 
to  commence  tbe  buslneas,  the  CnmptroUer  shall 

Eire  to  such  a  assoolailoa  a  certiflcste,  under  bis 
and  and  official  seal,  tbat  such  asBootatton  has 
compiled  with  all  tbe  provlstons  required  to  be 
compiled  with  before  commencing  the  business  of 
banking,  and  tbst  such  aasoolatlon  is  aotborlsed  to 
commence  such  business. 

Seo.  6170L  The  assoolaclon  eball  cause  tbe  certifl- 
oate  Issoed  under  the  preceding  section  to  be  pnb- 
llsbed.  Id  some  newspaper  printed  In  tbn  city  or 
oounly  where  the  assccintlon  Is  located,  for  at  least 
sixty  days  next  after  tbe  IsbuIor  Uiereof. 

8m.  ftlKi  The  usual  business  of  each  national 
banking  association  shall  be  transacted  at  an  frfBoa 
or  bsnkliig  house  located  In  tbe  plaaa  spediBed  in 
Its  orgaalntion  certlfiaata. 
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Juoe  23,  189'-),  the  president  and  cashfer,  in 
tbe  name  of  tbe  bank,  took  posse-tsioD  of  tbe 
demised  premises,  and  put  In  flxlurea  and  far- 
oiture,  blank  books  and  staiionerj,  necessary 
to  carry  on  a  bnnkiog  buslneaa,  and  tliey  were 
not  removed  until  April  M.  1890.  ' 

542J  'Of  tbe  wholecapltal  atoek  of  $1,000,- 

OUO,  provided  for  in  the  articletof  association, no 
more  than  tbe  sum  of  $881,594  was  ever  raid 
In.  And  the  bank  was  never  anthorized  by 
the  CompirollcT  of  tbe  Currency  to  commence, 
and  never  did  commeoce,  the  btutneM  of 
banking. 

The  ofBcen  of  the  bask,  from  time  to  time, 
corresponded  with  the  plaiotlff,  using  letter 
beads  with  the  Dame,  locatloo,  and  place  of 
business  of  the  bank  ud  the  names  of  Its  ofB- 
O0TS  printed  thoeon,  and  signing  In  their  ol&- 
cla)  capadty. 

Tbe  plaintiff,  at  the  time  the  negotiations 
for  the  lease*  and  of  Us  execution,  and  ot  tbe 
taking  poesession  of  the  demised  premises  by 
the  officers  of  the  bank,  understood  and  be- 
lieved that  it  was  legally  organized  as  a  na- 
tional  tnok,  and  as  such  was  ready  todo bank- 
ing businesB,  and  bad  the  power  to  enter  ioto 
the  lease  and  agreements  afureaald;  and  had 
no  knowledge  or  information  to  tbe  contrary 
until  August  15, 1808.  when  tbe  officers  of  the 
bank  informed  bim  that  the  bank  bad  never 
been  authorized  by  tbe  Comptroller  of  the 
Currency  to  commence  the  business  of  bank- 
ing, and  bad  no  power  to  enter  Into  the  lease, 
and  bad  abandoned  all  further  proceedlnss  for 
carrying  on  tbe  banking  business,  and  offered 
to  surrender  the  lease,  but  be  refused  to  accept 
ttte  sanender.  Oo  September  90.  1808.  the 
president  of  the  bank  caused  the  key  of  the  of- 
fice to  be  left  on  tbe  deak  of  the  plaintifl'B 
agent,  he  refusing  (o  accept  it. 

On  July  15,  1808,  the  pine  peraoos  who  had 
signed  the  aforesaid  articles  of  association  and 
ornoization  certtflcate,  dgned  and  transmitted 
to  the  Comptroller  of  the  Currency  a  cerilrlcate 
revoking  tbeni;  and  he  placed  It  on  file  in  bis 
office.  On  the  same  day  five  of  those  persons 
and  seven  Others  signed  aod  acknowledged, 
and  forwarded  to  tbe  Comptroller,  other  arti- 
cles of  association  and  organization  certificate', 
for  tbe  purpose  of  making  them  a  national 
bank  by  the  same  name,  with  a  capital  of 
$500,000;  aod  they  were  forth  with  recorded 
in  the  Comptroller^  office.  On  July  36.  1808, 
the  persons  signing  the  latter  articles  of  asao- 
cialioD  and  organizntion  certificate  abandoned 
all  further  proceedioRS  wilb  regard  to  the  or- 
543]gBnizatioD  of  Ine  bank  as  therein  'pro- 
vided, and  with  regard  to  its  commcacing  the 
business  of  banking. 

On  October  4.  1898,  tbe  parties  sgreed  hi 
wrlrlog  that,  niibout  prejudice  to  tberigbtaof 
either,  tbe  plHintitI  should  take  possessioo  of 
tbe  premises,  and  endeavor  to  tease  theoi  and 
to  collect  the  rent  thereof.  The  plaintiff  made 
every  effort  to  obtain  a  tenant  accordingly,  but 
was  unable  to  do  so. 

Oo  January  8,  1890,  the  plaintiff  gave  writ- 
ten notice  to  tbe  president  ot  the  bank  of  bis 
Intcniinn  lo  terminate  tbe  leaseon  Hay  1, 1896, 
in  accordance  with  its  terms. 

The  cashier  paid  the  rent,  according  to  the 
lease,  until  July  22,  1898.  But  the  bank  re- 
fused to  pay  any  rent  subsequentiy  accruing; 
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and  never  paid  Its  half  of  the  coat  of  the  al- 
terations made  under  the  agreement  of  April 

13,  1803. 

If  upon  the  facts  stated,  without  regard  to 
the  form  of  the  pleadings,  the  court  should  be 
of  opinion  that  tbe  plaintiff  waa  entitled  to  re- 
rover.  Judgment  was  to  be  rendered  for  bira 
for  such  aum  as  he  waa  entitled  to,  with  ooata; 
otherwise,  judgment  for  tbe  defendant,  wilb 
costs. 

The  plaintiff  asked  tbe  court  to  find,  as  mat- 
ter of  law.  the  following  propositions: 

*'lBt.  That  tbe  exeeatlon  of  the  lease  In 
queetion  fay  the  defendant  was  Incidental  and 
oecessarily  preltmlnaiT  to  ItaomolEatten,  and 
to  its  entering  upon  a  Making  baslness. 

"Sd.  That  the  execution  of  the  lease  in 
question  was  a  proper  exercise  of  the  powers 
possessed  by  soch  oefeodant  to  make  coo  tracts 
nnder  U.  S.  Bev.  Stat  %  5188, 1 8. 

'"Sd.  That  tbe  limitatkm  or  Isat  clause  of 
1^  7  of  said  section  does  not  apply  to  the  pow- 
ers conferred  by  1  to  0  in  said  section ; 
that  the  Market  National  Bank  of  Chicago 
had  the  power  to  enter  into  said  1«b^  and  to 
legallv  bind  Itself  thereby. 

"4th.  That  there  was  no  want  of  power  on 
the  iWTt  of  said  defendant  to  execute  said 
lease,  but  merdy  a  defectlre  o^nlzatlon,  and 
said  bank  cannot  plead  such  defecttva  organ!- 
zation  to  defeat  a  recovery. 

"6th.  That  said  ooDtraetttf  leaaa  baa  been 
fully  executed. 

*'^'6ib.  Thatthesaid  plaintiff  was  not  r544 
bound  to  sscerlalD  whether  or  not  the  said  de> 
fendant  waa  property  and  legally  organised:  and 
that,  if  tbe  plaintiff^ relied  upon  the  representa- 
tions and  statements  of  the  properofflcersof  said 
deftadant.  that  the  bank  waa  properly  and  le- 
gally organized  aod  empowered  to  make  and 
enter  Into  said  lease,  he  Is  entitled  to  recover 
the  stipulated  rental  named  therein,  and  the 
defendant  Is  estopped  to  deny  iu  liability. 

"7tb.  That  the  aald  defendant,  by  iu  acts, 
conduct,  and  declarations,  as  shown  by  the 
agreed  statement  of  facts  in  this  case,  la  es- 
topped from  alleging  that  It  was  not  fully  or- 

f;aQized  as  a  banking  corporation  under  tbe 
Bws  of  the  United  States,  and  from  alleging 
that  It  did  not  have  the  power  to  execute  tbe 
lease  in  questioo. 

"t5tb.  That  the  plaintiff  under  the  facts  In 
this  case  as  agreed  upon,  Is  entitled  to  recover 
judgment,  at  the  rate  agreed  upon  In  said 
lease,  from  July  22.  1893.  up  to  May  1.  1895, 
and  also  to  recover  one  half  of  the  expenses  of 
repairing  and  changing  tbe  said  premises,  ac- 
cording 10  the  stipuIatioD,  with  interest  upon 
each  instalment  as  It  became  due,  at  the  rate 
of  6  per  cent  per  annum." 

The  court  refused  to  find  the  foregoing  prop 
ositioos  of  law,  or  any  of  them:  and  the 
plaintiff  duly  excepted  to  tbe  refusal. 

The  court  found  for  tbe  plaintiff,  and  gave 
judgment  in  hts  favor  for  the  rent  from  July 
22  to  August  15. 1898,  and  for  half  the  coatof 
tbe  alterations  made  by  the  plaintiff  under  the 
agreement  of  April  12,  1898,  with  interest, 
amounting  to  all  to  the  sum  of  $2,648.85. 

Tbe  judgment  was  affirmed,  on  successive 
appeals  of  tbe  plaintiff,  by  the  appellate  court 
aod  by  the  supreme  court  of  Xllloois.  61  III. 
App.  88, 188  III.  100.   Tbe  plaintiff  thereupon 
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sued  oat  tbb  irrit  of  enw.  The  ustgDmeots 
of  error  vpon  eacb  eppeel,  u  well  as  upon  the 
writ  of  error,  were  baaed  upon  Um  proposi- 
tlona  of  law  abon  stated. 

Jfr.  A.  K.  Panea  for  plalntift  In  error. 
Mr.  Hirw  T.  CHlbwt  for  defendant  Id 

error. 

6451  *Mr.  Justice  Qrmj  delivered  the  oplo- 
ioo  of  the  court: 

By  the  Detlonal  bank  act,  a  natioaal  baaking 
assoclalioD,  "opoo  duly  maktn?  and  flling  ar- 
ticles of  aBsodBtiOD  aod  an  orgBnlzstlon  certifi- 
cate" with  the  Comptroller  of  the  Currency, 
"•hall  becone,  as  from  the  date  of  the  execu- 
tion of  ita  orgaolzatloD  certificate,  a  body  cor- 
porate, and  aa  such,  and  in  the  name  desig- 
nated in  the  organization  certificate,  shall  have 
power,"  "to  Mopt  and  use  a  corporate  seal," 
"to  have  succession  for  the  period  of  twenty 
years  from  Its  organization,"  "to  make  con- 
tnwts,"  "to  rae  and  be  sued,  as  fully  aa  nat- 
ural persona,"  to  elect  and  dismiss  offlcerB,to 
make  by-laws,  aod  to  exercise  "all  such  inci- 
dental powers  as  shall  be  necessary  to  carry 
on  the  business  of  banking."  "But  no  such 
association  shall  transact  any  business,  except 
•uch  as  la  Iniddental  and  DMenarily  prelimi- 
nary to  its  organization,  nntil  ft  has  been  au- 
thorized by  the  Comptroller  of  the  Currency 
to  commence  the  hustneas  of  banking.**  Bev. 

Stat.  %  sm. 

The  question  upon  which  this  case  turned 
was  whether  a  national  banking  ansnciation 
which,  sf  ter  having  duly  made  and  filed  Its  ar- 
ticles of  afwciatlon  and  organization  certificate 
with  the  Comptroller  of  the  Currency,  but  not 
haviog  received  from  him  a  certificate  author- 
izing it  to  do  tmnking  business,  enters  with  the 
owner  of  real  estate  Into  a  contract  of  lease, 
for  a  term  of  five  years,  determinable  at  the 
end  of  any  year  bv  either  party,  of  an  ofSce  to 
be  occupied  by  the  association  as  a  banking 
office.  Is  bound  the  leaie  according  to  Its 
IvotIbIods. 

This  acdon  was  brought  1^  the  lessor  In 
such  a  lease  against  the  defendant  as  lessee. 
The  first  question  that  presents  itself  upon  the 
record  is  whether  this  court  has  Jurisdiction  of 
this  writ  of  errOT. 

The  defendant  ctrntended,  and  the  falgbeat 
court  of  the  state  of  Illinois  adjudged,  that 
the  contract  of  lease  sued  on  was  not  incident- 
al and  necessarily  preliminary  to  the  organiza- 
tion of  the  corporaaon.  and  therefore,  by  virtue 
of  the  last  clause  of  §  5186  of  the  national 
6461bank  act,  above  cited.  *baviog  been  ex- 
ecuted by  the  defendant  before  being  aulbor- 
iced  by  uie  Comptroller  of  the  Currency  to 
commence  the  business  of  banking,  did  not 
bind  the  defendant. 

If  the  decision  bad  been  the  other  way.  It 
would,  aa  admitted  at  the  tmr.  have  been  a  de- 
cision against  an  Immunity  set  up  and  claimed 
by  the  defendant  under  a  statute  of  the  United 
States,  and  therefore  reviewable  by  (his  court 
on  w-it  of  error.  SiMpe  t.  LeffinowU,  lOS  U. 
B.  8  [36:  989];  Lopan  County  Nat.  Bank  t. 
Tinnnmitt.  I3tf  U.  8.  67  [86: 1071;  Metropolitan 
Nat.  Bank  v.  Claggett,  141  U.  8.  S30[85:  8411; 
ChmUeal  Nat.  Bank  T.  Harlford  Dkotii  Ob. 
161  U.  &  1  [40:  SOq. 


Itdoet  not,  however,  follow  that  the  plain- 
tiff la  not  entitled  to  a  review  by  this  court  of 
the  judgment,  so  far  as  it  was  against  him. 

The  plaintiff,  in  the  courts  of  the  stale,  and 
by  his  assignment  of  errors  filed  with  the  writ 
of  error  sued  out  from  this  court,  specially  set 
up  and  claimed  n  right  to  recover,  so  far  as 
concerned  the  construction  of  that  secUon  of 
the  statute,  upon  two  grounds. 

His  first  ground  was  that  the  execution  of 
the  lease  try  the  defendant  was  "incidental  and 
necessarilv  preliminary  to  its  organization," 
and  therefore  within  the  exception  of  the  last 
clause  of  the  section  in  question.  As  to  that 
ground  the  case  stmds  thus:  The  defendant 
relied  on  the  prohibition  to  transact  any  bust* 
ness  until  it  had  been  authorized  by  the  Comp- 
troller of  the  Currency  to  commence  the  busi- 
ness of  banking.  The  plaintiff  relied  on  the 
exception  out  of  that  prohibition.  The  deci- 
sion against  the  plaintiff,  therefore,  was  a  de- 
cision against  a  right  claimed  by  him  under  a 
statute  of  the  United  States. 

The  case.  In  this  particular,  is  analogous  to 
those  arising  under  the  provision  of  the'  bank- 
rupt act,  that  a  bankrupt  who  bad  in  all  things 
conformed  to  h!a  duty  under  the  act  should 
receive  a  dlscbaree  from  all  his  debts,  with  cer- 
tain exceptions,  among  which  were  debts  cre- 
ated by  his  fraud  or  embezzlement,  or  by  his 
defalcation  as  a  public  officer,  or  while  acting 
in  a  fiduciary  character.   U.  S.  Rev.  Stat. 

5114,  6117.  In  atrader  v.  Baldwin,  60  U, 
S.  9  How.  261  [18: 180],  Indeed,  under  the  like 
provlsion'ofaformer  bankruptaM,wbere|ft47 
a  bankrupt,  being  sued  upon  a  debt,  pleaded  bto 
discbarge,  and  the  plalnUfl  repUed  that  the 
debt  was  contracted  while  acting  in  a  fiduciary 
capacity,  and  the  decision  of  the  state  court 
was  in  favor  of  the  defendant,  this  court  held 
that  it  had  no  jurisdiction,  because  the  decision 
below  was  in  favor  of  tbe  richt  set  up  by  the 
defendant.  But  tbe  court  there  failed  to  no- 
tice that  tbe  decision,  while  In  favor  of  the 
right  or  immunity,  set  up  by  the  defendant,  of 
a  discharge  under  the  bankrupt  act,  was  also 
against  the  right  or  Immunity,  set  up  by  the 
plaintiff,  under  the  clause  excepting  flduciar; 
debts  from  the  effect  of  that  discharge.  And 
tbe  case  has  accordingly  been  overruled  in  sim- 
ilar eases  arising  under  the  recent  bankrupt 
act.  in  which  this  court  has  taken  jurisdiction, 
not  only  when  tbe  writ  of  error  was  sued  out 
by  the  defendant  {Ntal  T.  Sorvj^  {"NeaX  t. 
Claris*)  85  U.  S.  704  [24:  586])  but  also  when 
it  was  sued  out  by  the  plainuff;  because,  as 
was  said  by  Chief  Justice  Waite  In  delivering 
judgment  in  the  latest  case  upon  this  point,  the 
plaintiff  "specially  set  up  and  claimed  an  im- 
munity, under  g  5117  of  the  Itevised  ^tulce, 
from  tbe  operation  of  the  discbarge  in  bank- 
ruptcy, because  of  the  fraudulent  and  fldudaiy 
character  of  his  debt,  and  the  decision  waa 
Inst  him."   Hennequin  t.  CKhm,  111  U.  8. 


676  rSS:  565];  Palmer  f.  Bumg,  110  U.  S.06, 
98  [80:862. 8681. 

The  plaintiff^s  second  ground  likewise  af- 
fords ample  support  for  the  appellate  jurisdic- 
tion of  this  court.  It  was  specislly  set  up  and 
claimed  by  the  plaintiff  that,  taking  the  whole 
section  together,  the  defendant,  from  tbe  date 
of  filing  with  the  Comptroller  of  the  CurreM^ 
ttiartidesof  aaaodation  and  Iti  organization 
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crrtlflraic,  became  a corporatioQ empowered  to 
make  cootrocts  appropriate  to  the  busiDess  of 
bankiDg;  and  that  aay  such  eoatracu  were 
vHlid  aa  t>etwcen  the  parties  to  them,  even  If 
they  violated  the  restriction  Id  the  last  clause 
of  the  section,  and  therefore  might  afford  a 
reason  for  which  the  United  Stales  could  en- 
force a  forfeiture  of  the  charter.  This  posf- 
tfoD  of  the  plaintiff  was,  In  effect,  that,  so  far 
as  be  waa  concerned,  the  bank  bad  power  an- 
der  the  atataie  of  the  United  States  to  make 
the  contract  saed  oa;  and  the  decisfoo  of  the 
highest  court  of  the  state,  that  tbe  statute, 
S48]  *rightW  construed,  did  not  give  such 
power  to  the  bank,  waa  a  decision  against  tbe 
rieht  so  specially  set  up  and  claimed  by  the 
plaintiff  under  a  statute  of  tbe  United  Slates, 
and  Is  therefore  rertewable  by  this  court.  U.S. 
Iter.  Stat.  ^  709. 

But  we  are  of  o  pin  ion  that  there  was  no  er- 
ror in  that  decidon. 

While  hv  the  earlier  provisions  of  U.  S.  Rev. 
Stat.  §  6186.  the  association,  upon  filing  Its  ar- 
Mcles  of  association  and  Ita  organization  cer- 
tificate with  tbe  Comptroller  of  tbe  Ctirreacy, 
becomes  "as  from  the  dale  of  tbe  ezecuiioDof 
the  organization  certiflcate,"  and  "for  ibe  pe- 
riod of  twenty  years  from  Its  organization,  a 
bodr  rurporate,  with  tbe  usual  powers  of  a 
bsnking  corporation,  yet,  by  tbe  last  clause  of 
that  section,  Congress  has  enacted  that  "no 
sucb  assoriatioD  shall  transact  any  business, 
except  sucb  as  is  incidental  and  necessarily  pre> 
llminary  to  Its  organization,  until  it  has  been 
authorized  by  the  Comptroller  of  the  Currency 
to  commence  the  business  of  hanking." 

By  subsequent-sections  of  the  national  bank 
act,  tberomptroller  is  required  to  make  a  care- 
ful examination  into  the  condition  of  tbe  asso- 
ciationi  and,  taking  into  consideration  a  full 
Btatement  upon  the  oaths  of  the  preddeot 
and  cashier,  and  of  a  majority  of  tbedireciors, 
and  any  other  facts  which  mny  come  to  bis 
knowledge,  by  means  of  a  special  commission 
of  Inquiry,  or  otherwise,  to  ascertain  and  de- 
termine tbat  at  least  50  per  cent  of  tbe  capital 
stock  baa  been  duly  paid  in,  and  tbat  the  asso- 
ciation haa  in  all  other  respects  complied  with 
the  provisions  of  tbe  oattonal  bank  act,  re- 
quired to  be  compiled  with  before  commencing 
the  business  of  banking:  and  thereupon,  and 
not  before,  to  make  and  to  give  to  the  asso- 
ciation a  certificate,  under  blsliand  and  official 
seal,  tbat  tbe  association  has  complied  with  all 
those  provitiions,  and'is  authorized  to  com- 
mence tbe  business  of  banking.  U.  S.  Bev. 
Stat  S§  5168.  5109.  Tbe  Comptroller,  as  this 
court  haa  said,  b  '*clotbed  with  jurtadictlon  to 
decide  as  to  the  completeness  of  the  orgnnlza- 
tioD."  Cirwyv.  Qalli,  94  U.  8.  673,  679  [24: 
168,  1701;  Buthnetl  t.  Eneeland,  164  U.  S.  6H4 
[ante.  698]. 

Until  toe  association  has  been  anthorized  by 
1(49]  the  Comptroller  *to  commence  the  bust- 
DMS'Of  banking,  g  6186  peremptoiily  forbids 
tbe  corporation  to  "transact  any  business"  wbst- 
ever,  whether  appertaining  or  not  to  tbe  busi- 
ana  of  banking,  "except  such  as  is  incidental 
and  necessarily  preltmlnary  to  lis  organization." 
The  only  business  which  it  Is  permitted  to 
transact  is  "sucb  as  la  incidental  and  necessa- 
rily [welimlDarT.'*  Dotto  carrying  on,  oreven  to 
commencing,  the  business  of  baoking.  but  "to 
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Its  organization,"  tbat  is  to  say.  such  as  Is  le- 
qaislte  to  complete  Ita  organization  as  a  corpo- 
ration, which  mlebt  doubtless  include  electing 
directors  and  officers,  receiving  subscriptions 
and  payments  for  shares,  procuring  a  corporate 
seal,  and  a  book  for  recording  Its  proceedings, 
temporarily  hiring  a  room,  and  contracilng  any 
small  debts  incidental  to  the  completion  of  its 
organization. 

To  take  a  lease  la  certainly  to  "transact 
business."  within  tbe  menolng  of  the  statute; 
and  a  lease  for  a  term  of  years,  at  a  large 
rent,  of  offices  to  be  occupied  by  tbe  lunk  "as 
a  banking  office,  and  for  no  o'tber  purpose." 
however  necessary  It  might  be  for  the  transact- 
ing, or  even  for  the  commendng,  of  banking 
business  by  a  corporation  nhosa  ornnizatlon 
bad  been  completed,  and  which  had  been  law- 
fully aatborized  to  commence  the  business  of 
banking.  Is  in  no  sense  Incidental  or  necessarily 
preliminary  to  tbe  organization  of  tbe  corpora- 
tion. 

The  provision  of  g  6190,  that  "the  usual 
business  of  each  national  banking  association 
shall  be  transacted  at  an  office  or  banking 
house  located  in  tbe  place  specified  in  its  organi- 
zation certificate,"  refers  to  Its  "usual  busi- 
ness." after  obtaining  the  certificate  from  tbe 
Comptroller;  and  to  "the  place,"  tbat  is,  the 
city  or  town,  in  which,  after  It  has  been  au- 
thorized by  tbe  Comptroller's  certificate  t« 
commence  its  business  of  banking,  iu  "oflBca 
or  banking  bouse"  la  located. 

Tbe  lease  sued  on,  therefore,  was  dearly 

firohibited  by  the  very  terms  of  the  statnle 
rom  which  the  association  assumed  to  derive 
its  power  to  execute  tbe  lease. 

The  doctrine  of  vltra  vim,  hj  which  a  con- 
tract made  by  a  corporation  beyond  the  scope 
of  its  corporate  powers  Is  unlawful  and  void, 
and  will  not  support  an  action,  resti,  as  this 
court  *bas  often  recognized  and  affimied,r550 
upon  three  distinct  grounds:  tbe  obligation  of 
anyone  contracting  with  a  corporation,  to  take 
notice  of  tbe  legHllimlta  of  lu  powers;  the  in- 
terest of  the  ftnckbolders,  not  to  be  subject  to 
risks  which  they  have  never  undertaken;  and 
above  al),  tbe  interest  of  tbe  public,  that  tbe 
corporation  shall  not  transcend  ths  powers 
conferred  upon  it  bv  law.  Pearee  v.  Madinon 
it  I  R.  Co.  62  U.  S.  21  How.  441  116:  184]; 
PitUburg.  O.  A  8t.  L.  B.  Co.  T.  Kfokuk  tt  H. 
Britfge  Co.  181  U.  8.  871.  884  [8S:  167,  161]; 
Central  Trantp.  Co.  v.  PuUmaa'$  Palaet  Gar 
Co.  139  U.  S.  24,  48  [86:  65,  64J. 

When  tbe  corporation  la  created  by  a  charter 
granted  bv  tbe  legislature,  any  person  dealing 
with  it  is  Dound  to  take  notice  of  the  terms  of 
tbe  charter,  and  of  the  general  laws  restricting 
or  defining  the  powers  of  tbe  corporation. 
Pearee  v.  Afadiaon  <*  /.  R.  Co.  above  cited;  Za- 
hriakie  v.  Cteveland,  C.  A  O.  R.  <Jo.  64  U.  S. 
23  How.  381,  898  [10:  488,  4971;  Thomat  r. 
WeH  Jer»et/  R  Co.  101  U.  B.  71  [86:  9501; 
Peitn$yttania  B.  Co.  ▼.  8t.  Limit,  A.  <B  T.  H. 
R.  Oo.  118  U.  S.  290,  680  [80:  8S.  284].  In 
like  manner,  when  the  corporation  is  formed 
under  general  laws,  by  tbe  recording  or  tiling 
in  a  public  office  of  the  required  articles  of 
association  and  certificate,  any  person  dealing 
with  the  association  is  bound  to  take  notice  of 
the  documents  recorded  or  filed,  upon  which, 
as  authorized  and  controlled  tfjr  the  general 
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laws«  depead  the  extaleDce  of  the  corporatioo. 
the  extftnt  of  Its  corporate  powera,  and  ita 
capacity  to  act  aa  a  corporatioo.  Oregon  R.  A 
Jimv.  (&.  T.  Oregonian  R.  Co.  180  XT.  8.  1,  25 
r^:  687.  8431;  Central  Tranm.  Co.  PuU 
han't  Fataee  Var  C^.  189  U.  S.  24.  46  [86:  55, 

Mi- 
It  ts  settled  bjr  a  long  aeries  of  dedsions  of 

this  court,  that  a  lease  of  a  railroad  by  oce 
railroad  corporatioo  to  aooiher,  which  Is  be* 
yood  the  oorDorate  powers  of  either,  la  uolaw- 
ful  and  TOM,  and  canoot  be  made  good  by 
ratiflcallon  or  estoppel,  so  aa  to  sustalo  ao  ac- 
tion upoD  the  lease:  that  this  la  so,  oot  only 
wbeo  the  lease  la  altra  Tires  of  the  lessor  cor 
poratioD,  and  therefore  opeo  to  the  objectioo 
of  dlsabllDg  It  from  performlDg  those  duties  to 
Ibe  public,  iti  perfomnDoe  of  wbkdi  waa  the 
ooDsideratloD  upon  which  it  received  its  char- 
ter from  tbe  stftte,  but  even  If  the  lease  la  vltra 
Tire$  of  tbe  lessee  corporatioQ  ooly,  and  there- 
501  jfote  Dot  opeo  to  that  particular*objectIon. 
Thomat  t.  We^  Jtrteff  R.  Co.,  Penm^lvania  B. 
Co.  T.  St.  LbuU,  a.  a  T.  E,  R.  Co.,  Otmou 
B,  S  JRw.  (h.  T.  Oregonimi  R.  Cb.,  and  On- 
trta  TVwnjn.  Oo.  r.  Pallman'a  PtOaet  Car  Co, 
abore  dted;  Bl.  LeuittV.  A  T.  S.  B.  Go.  v. 
Terre  Havte  a  LB.  Go.  14S U.  B.  898,  401 
[86:  748.  758]. 

The  caw  at  bar  is  do  less  clear  tbao  those  just 
refened  to.  Coogress,  indeed,  lo  establisblng 
the  system  of  national  banks,  instead  of  an- 
dertakiog  to  grant  special  charters  of  incor- 
poration upon  its  own  Judgmeot  of  the  ezpe- 
dleocy  of  doioir  so  in  each  case,  has  allowed 
corporatiooa  to  be  organized  by  7oluiitary  acts 
of  the  associates,  under  tbe  general  coodltions 
defined  io  tbe  statute.  But  tbe  capacity  of 
these  voluntary  associations  to  make  contracts 
and  to  transact  business  has  not  been  left  to 
depend  opon  their  own  will,  however  formally 
ezpiessedf,  without  any  public  authority  hav 
log  ever  passed  upon  their  responsibility  and 
fliness.  On  tbe  contrary,  Congress  has  la- 
trnsted  to  the  Comptroller  of  tbe  Currency  the 
power  and  tbe  duty  of  making  a  careful  ex- 
amination into  tbe  condition  of  tbearaociaiioo. 
Including  the  amount  of  Us  capital  stock  actu- 
ally t   d  lo.  and  its  compliaoce  with  the  re- 

Sill  I  emcnts  of  tbe  statute  lo  other  respects,  aod, 
tbe  result  of  hla  ezaminatloo  Is  satisfactory, 
of  granting  to  the  association  ao  official  certifi- 
cate that  ft  Is  authorized  to  commence  the 
busioesa  of  baoklng;  aod  baa  forbidden  the 
corporailon  to  transact  any  busioesa  whatever, 
except  ao  far  aa  required  to  perfect  Its  organi- 
sation, until  It  has  received  the  certificate  of 
the  Comptroller. 

The  result  of  the  Comptroller's  examination, 
and  his  certificate  of  that  result,  and  of  the  au- 
thority thereupon  granted  the  corpotn'ion  to 
commence  the  business  of  banking,  of  course 
appear  on  the  records  of  his  office,  as  do  the 
articles  of  associHtion  and  the  organization  cer- 
tificate previously  transmitted  to  him.  Every 
one  dealing  with  the  corporation  is  bound  to 
take  notice  of  tbe  facts  thus  appearing  on  a 
public  record,  upon  which,  by  the  very  terms 
of  the  national  bank  act,  depend  the  right  of 
the  a<=8ociatloD  to  exist  as  a  corporation,  and 
Its  capacity  to  transact  business. 

Tbe  Comptroller*aexamlnation  and  certificate 
652]  are  required,  «not  only  for  the  security  of 
8S3 
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those  dealing  with  the  bank,  but  also  for  the 
protection  of  the  atockholdcra,  for,  wIthoDt 
them,  stockholders  who  bad  paid  In  the 
amount  of  tbelr  subscrlmlons  might  find  ibrm- 
selves  held  liable  for  debts  contracted  by  tbe 
corporation,  without  its  having  obtained  tbe 
payments  due  from  other  stockholders,  and 
otlierwiw  complied  with  the  requirements  at 
the  act. 

One  important  object  of  CongrMa,  in  requir- 
ing the  fitness  of  each  corporation  for  carrvlng 
on  business,  with  safety  to  Its  stockhoMcrs 
and  to  all  persons  dealing  with  it,  to  be  ascer- 
tained and  certified  by  a  public  officer  before 
the  corporation  should  have  power  to  tranaact 
any  business  whatever,  except  to  complete  Ita 
organization  aa  a  corporation,  doubtless  was  to 
create  and  maintain  public  oonfldence  In  Um 
new  qrstem  of  national  banks  established  by 
Congress  to  take  the  place  of  the  local  banka 
to  which  the  people  bad  been  aocustomed. 

The  cases  on  which  the  plaintiff  prlndpallj 
relied  are  distinguishable  in  essential  element* 
from  the  case  at  rar.  Whitney  v.  Wyman,  101 
U.  B.  803  [85: 1050];  Barrod  t.  &tmtr,  88 
Wis.  108,  and  Bammoni  t.  Strano,  58  Md.  1, 
depended  on  provisions  of  local  statutes.  dlf> 
fenog  from  uoee  of  tbe  national  iMnk  act; 
and  In  WHtruy  v.  Wyman  tbe  corporation, 
after  being  authorized  to  commence  ousineM, 
bad  ratlflm  tbe  previous  contract.  Chubb  v. 
Uvton,  05  U.  8.  66S  [24:  528].  was  to  tbe  fa- 
miliar point  that  one  who  has  contracted  with 
a  de  facto  corporation  canoot  aet  up  irregular- 
ity In  lis  organization  In  defense  of  a  suit  upon 
the  cooiract.  Smitit  v.  8he^.  79  D.  8.  18 
Wall.  868  [20:  480).  merely  held  that  when 
land  had  t}een  conveyed  for  full  value  lo  a  do 
facto  corporation,  the  grantor  and  those  claim- 
ing under  him  could  not  afterwards  deny  ita 
capadty  to  take  the  (Itle.  Union  Nat.  liank 
T.  MatthotM,  98  n.  8.821  [85: 1861,  and  Na- 
tional Bank  V.  WMtnm,  10»  D.  8.  S9  [26:4431. 
depended  upon  U.  8.  Rev.  8tat.  %  518?. 
specifying  tbe  purposes  for  which  a  na 
tioual  bank  might  purchase,  hold,  and  con- 
vey real  estate,  which,  as  construed  by  the 
court,  did  not  make  void  norlgaces  taken  for 
other  purposes  by  *  banking  assodatton  au- 
thorized to  transact  business.  See  also 
T.  Palmer,  182  D.  8.  282.  293  [83:  817.  821], 
and  cases  dted:  Thompmn  t.  St.  Niehotat 
Nat.  Bank,  146  U.  8.  240,  251  186:  956.  9611. 

*The  present  case  is  not  one  of  trregu-[553 
larity  of  organlrjilion,  or  of  abuse  (h  a  legal 
power,  but  of  an  attempt  to  exercise  a  power 
expressly  prohibited  by  atatute. 

The  lease  sued  on  hanng  been  executed  bv  the 
defendant,  contrary  to  tbe  express  prohlbltton 
of  the  statute,  which  peremptorily  forbade  ttie 
corporation  to  transact  any  business,  unless  to 
perfect  its  organization,  and  tbus  denied  It  the 
capacity  of  enteriog  Into  any  oootract  what- 
ever except  In  perfecting  Iti  organicatlon,  tbe 
lease  is  v<nd.  cannot  be  made  Rood  by  estoppel, 
and  will  not  support  an  action  to  recover  any- 
thing beyond  the  value  of  what  the  defendant 
has  actually  received  and  enjoyed.  Central 
Trarup.  Go.  v.  PuUman't  Paiaee  Cw  Go.  189 
U.  8.  24,  54-61  [85:  56.  67-691:  Logan  C<mn1m 
Nat.  Bank  v.  Tovinmni.  189  U.  S.  67  [85:107]. 

The  plaintiff,  who  by  the  Judgment  below 
has  recovered  rent  at  the  rate  stipulated  In  tbe 
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lease  for  all  tbc  lime  of  thedereodaDl'soccu- 
patloD,  as  well  as  all  tbat  the  defeodaDt  bad 
agreed  to  pay  towarild  ibe  repairs,  haa  cer- 
tainly DO  grou&d  of  complalDt;  and  Ibe  defeod- 
aat,  Dot  having  sued  out  a  writ  of  error,  ii  in 
no  position  to  object  to  the  amount  recovered. 
Judgment  affirmed. 


DATID  O.  SWAIM,  A^, 
c 

UNITED  STATES. 

(See  S.  a  Beportsri  ed.6liS-0eD 

Court  martial— proteeutar—mntmes  cannot  ht 
•  eoUattratly  attacked — doMon,  ithen  nut  fV- 
vieuied — guettiom  of  procedure — effect  ef  it% 
Jui^eni—retvming  proeeedingo—pat/  ^  tf- 
Jker. 

1.  The  PraMent  of  the  Uolted  Statet  aa  oom- 
mander-lD-cbief  baa  tbe  power  to  valMly  oonreoe 

m  aeneral  oourtmartial,  even  wbere  the  ootn- 
maader  of  the  accused  offloer  to  be  tried  Is  not 
the  aocuaer;  U.  S.  Bev.  Stat.  1 1842,  does  not  re- 
strict suob  power. 

IL  The  President  is  not  shown  to  be  tbe  aoouaer  or 
prosecator  of  a  person  tried  bj  court-martial 
merely  because,  on  ao  accusation  made  by  an- 
other person  to  tbe  Becretarr  of  War,  the  Preel- 
deot  appoints  a  court  of  inqulrrand  on  Its  re- 
port by  order  of  tbe  Secretary  of  War  refeta  the 
subjeot  to  an  offloer  with  directloni  to  prepare 
charges  and  speotflontions,  and  afterwards  ap- 
pofnlsa  veneral  oourt-martial  to  hear  tbcoi. 

&  A  sentenoe  hj  oourt-martlal  held  by  oifloeia  In- 
ferior bi  rank  to  the  aocuaed  cannot  be  oollater- 
ally  attacked  od  tbe  around  tbat  the  nth  article 
of  war.  provMIng  that  an  oDcer  shall  not  be 
(rtcd  by  officers  Inferior  to  blm  fn  rank  when  It 
can  be  avoided,  was  violated,  since  It  must  be 
presumed  tbat  the  offloers  tooompose  tbe  oourt- 

'  nuurdal  were  deulled  In  purauaooe  of  law. 

4,  The  deolslon  of  a  court-martial  In  dctermloinv 
the  validity  of  a  clmllengo  ot  the  rigbt  of  an  or- 
flcer  tosltoD  tbe  trial  because  of  hisenmltrand 
dislike  towHrd  the  Booused  oaoiiot  be  renewed  bj 
the  oourt  of  claims  In  a  oollateral  aotloo. 

&  Questions  of  procedure— anoh  as  errors  In  tbe 
admtnloo  or  exclusion  of  evldeoee  and  penntt- 
tiuB'  a  person  to  act  as  )ud«e  advooate  who  waa 
not  properly  appointed  or  sworn— oannot  consi^ 
tute  grounds  of  oollateral  attack  on  the  deolilon 
ora  oourt-nartUI. 

«.  When  a  oourt-marttal  bai  Jortodlotlon  of  tbe 
person  accused  and  of  tbe  offense  charged,  and 
has  acted  wliblo  the  scope  of  Ita  lawful  powera. 
Its  proceedings  and  seotenoe  cannot  be  reviewed 
or  set  aside  b;  the  olvU  oourts. 

T.  Tbe  claim  tbat  no  offense  was  shown  by  the 
tacts  before  a  oonrt-martla)  cannot  be  efleotoal 
to  KnM  tbe  aentenoB  on  oollateral  attack  to  a 
dvH  oourt. 

K.  Tbe  action  of  the  President  In  twloe  returning 
proceedings  to  a  oourt-martlal,  urging  a  more 
aetere  aentence.  Is  justified  by  the  Army  Begula- 
ifoos  of  1881,  I  va.  which  ba*e  superseded  tbe 
provision  In  the  Britlsb  mutiny  act  prohibiting 
any  recommendation  of  the  Increase  of  a  ten- 
tenop.  If  that  provtslon  vaa  ever  In  toroe  In  this 
country. 


Nou.— ^«  to  mnd  floiirts-martlnI.-iHrfsdle({mof, 
as  to  perMMu  and  offieen;  how  eonstftiitsd,  «(c„— eee 
note  to  Wllkea  v.  IHnamao.  Vtt  OflL 
lU  U.S. 


■.  An  offloer  In  the  army  suspended  from  duty  k 
not  entitled  to  emoluments  or  allowaooes- 

[No.  88.] 

Argu€d  January  7, 1807.  DeeUM  MarA  1, 

mr. 

APPEAL  from  a  lodgment  of  the  Oourt  o^ 
Claims  dlsmlssuig  the  petition  of  David 
O.  Swaim,  to  declare  void  the  proceedinirs  and 
sentence  of  a  court-martial  aaspendins  bim 
from  rank  aud  duty  and  forfeiting  one  half  of 
bis  pay  for  certain  years,  and  for  judgdient 
against  tbe  United  States  for  tbe  amount  uf 
liis  pay  and  allowances  reiained  In  pursuaoce 
of  aaid  aeoteooe.  Aprmod. 
See  same  case  below,  28  Ct.  OL  178. 

Statement  by  Mr.  Justice  ShirMt  ' 
Oo  February  S8. 1891.  David  Q.  Swaim  filed 
in  tbe  court  of  claims  a  pieiitloD  against  tbe 
United  States,  allegiog  tbat  be  waa  on  tbe  80tb 
day  of  June,  1884.  and  still  wasWudn  advo* 
cate  general  of  the  array  of  the  DoiiM  Statee, 
with  tbe  rank,  pay.  and  allowance  of  a  briga- 
dier general  therein.  He  complained  tbat,  by 
reaaoo  of  tbe  unlawful  creation  and  action  of 
a  certain  court-martial,  be  bad  been,  on  Feb- 
ruary 24,  1685,  aoapeoded  from  rank  and  duty 
for  twelve  Tears,  and  that  one  half  of  bis  pay 
had  been  forfeited  for  that  period.  For  rea- 
sons set  forth  lo  the  petition,  the  claimant 
asked  tbat  tbe  proceedings,  QodlogB,  and  sen- 
teoce  of  tbe  said  court-martial  should  be  de- 
clared lo  be  void,  and  tbat  judgment  should  ba 
rendered,  awarding  him  the  amount  of  his  pay 
and  allowHoces  r^ned  in  poraaance  of  the 
said  sentence. 

The  court  of  claims  made,  upon  the  evi- 
dence, certaio  findiogs  of  fact,  and,  on  tbe  27tb 
day  of  Febniary.  1898,  entered  a  final  judg- 
ment dismissing  the  claimant's  petition.  From 
tbat  Judgmtot  an  appeal  was  taken  to  this 
court. 

Meetn.  J.  H*  CUllpKtriek,  Baqjamla 
Batterworth*  Julian  O.  Boteitt,  and  Datid 
6.  StBatm,  in  proper  person,  for  appellant. 

Mr.  JadnoB  amnum.  Attorney  Geoeral, 

for  appellee. 

Hr.  Justice  ""-nt  delivered  the  opinion  of 
the  court: 

The  theory  of  the  dafmant's  petltloa  waa 
tbat  tbe  sentence  *of  tbe  court-martial  [56& 
was  void,  and  hence  constltuied  no  defense  to 
bis  action  for  bis  retained  pay. 

It  was  said  by  tbis  court  In  Dgnet  T.  Boover, 
61  U.  8.  20  How.  eS  [15:  845],  tbat  "with  tbe 
sentences  of  courts-martial  which  have  been 
convened  regularly,  and  have  proceeded  le- 
gally, and  by  which  punishments  are  directed, 
not 'forbidden  by  law,  or  which  are  according 
to  tbe  laws  and  customs  of  the  sea,  dvll  courts 
have  nothing  to  do,  nor  are  they  in  any  way 
alterable  by  them.  If  It  were  otherwise,  tbe 
civil  courts  would  virtually  administer  tbe 
rules  and  articles  of  war  Irrespective  of  those 
to  wbom  that  du^  and  obligation  baa  been 
confided  by  tbe  laws  of  the  United  States,  from 
whoM  decisioDs  no  appeal  or  jurisdiction  of 
any  kind  baa  been  ^ven  to  tbe  <»vil  ma^traia 
or  civil  courtB." 

Seget  T.  nnilod  Stale*,  109  U.  &  888  [97: 
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9541p  wu,  like  tbe  inesent,  a  suit  In  tbe  coart 
of  clalmB  to  recover  back  pay  alleged  to  have 
been  wrongfuily  Teiaioed  by  reason  of  ao  illegal 
fudgment  of  a  coort  martial,  and  the  rule  was 
uld  down  tbns:  "That  tbe  court-martial,  aa  a 
general  court-martial,  had  cof^nizance  of  the 
charges  made,  and  had  jurisdiction  of  the  per 
son  of  the  appellaot,  la  not  disputed.  Thli 
being  so,  whaierer  Irregnlarltles  or  errors  are 
alleged  to  hare  occurred  In  the  proceedings, 
the  sentence  of  dismissal  must  be  beld  Talid 
when  it  Is  questioned  In  this  collateral  way," 
but  "where  there  la  no  law  autboriziDg  the 
court-martial,  or  where  the  siatutory  condi- 
tions as  to  the  constUntion  or  jurisdiction  of 
the  court  are  not  observed,  (here  Is  do  tribunal 
suiborized  by  law  to  render  the  judgment." 

Id  Smith  y.  WHitnev,  116  D.  8. 167  [29:  601]. 
these 'cases  were  cited  witb  approval,  and  nu- 
merous other  decisiooB,  both  Enslisb  and 
American,  were  cited  to  the  aamc  effect.  We 
shall  have  oocadon  lo  revert  to  this  case  at  a 
aubecquent  portloD  of  this  opinion  when  eiam- 
Ining  some  of  the  objections  urged  to  Uie  ac- 
tion of  the  court-martlaL 

With  these  general  prinelplea  In  view  we 
ahalt  now  briefly  consider  tbe  several  cooten- 
tloDS  urged  on  liehaK  of  the  appellant. 

Tbe  first  of  these  challenges  tbe  aulborily  of 
5561  the  President  *of  the  United  States  to 
appoint  the  general  court-martial  in  qnestioD. 
The  argument  Is  based  on  the  phraseoloCT  of  the 
1^  article  of  war,  contained  In  %  1843  of  the 
Revised  Statutes,  an  follows: 

"Aoy  general  officer,  commanding  tbe  army 
of  the  Lilted  States,  a  separate  army,  or  a 
ceparate  department,  aball  be  competent  to  ap- 
point a  general  court-martial,  either  Id  time  of 
peace  or  In  time  of  war.  But  wben  any  such 
commander  is  the  accuser  or  prosecutor  of  any 
officer  under  his  command,  the  court  shall  be 
appointed  by  the  President,  and  Its  proceed- 
ings and  seDtence  shall  be  sent  directly  to  tbe 
Secretary  of  War,  by  whom  lliey  shall  be  laid 
before  tbe  President  for  his  approval  or  orders 
in  the  case." 

It  is  claimed  to  be  tbe  legal  Implication  of 
this  section  that  the  power  of  tbe  President  to 
appoint  a  court-martial  la  restricted  lo  the 
stnsle  case  where  the  commander  of  an  officer 
charged  with  an  offense  is  himself  tbe  accuser 
or  prosecutor,  and  that,  as  Id  the  present  case, 
Oeneral  Sheridan,  the  immediate  commander 
of  the  appellant,  wag  not  tbe  accuser  or  prose- 
cutor, the  right  of  tbe  President  lo  make  the 
order  convening  the  court-roariial  did  not  arise. 
Id  other  words,  tbe  coatention  Is  that  in  tbe 
72d  article  of  war,  just  quoted,  is  found  the 
ooly  power  of  tbe  President,  as  commander-ln 
chief  of  the  armies  of  tbe  United  States,  to  ap 
point  a  general. court-martiaL 

This  view  of  tbe  Presidents  powers,  lo  tbis 
particular,  was  asserted  In  Bttnkle  v.  Vnited 
i^Ua.  19  Ct  CI.  896,  but  was  not  approved  by 
the  court  of  clalnis,  which  held  that  when  au 
thority  to  appoint  couns-martial  was  expressly 
granted  to  military  officers,  tbe  power  was 
necessarily  vested  in  tbe  commaoder  lD-cbief, 
the  President  of  tbe  United  States.  OblefJus 
tice  Drake,  after  qnoUng  from  writers  on  mili- 
tary law  in  support  of  the  statement  that  the 
anthorlty  of  the  Preddent  to  appoint  general 
8S4 


coarts-martlal  had.  in  foct,  been  exercised  from 
time  to  time  from  an  early  period,  said: 

"AscomuiaDder-in-cbief  tbe  Presiitent  is  au- 
thorized to  give  orders  to  bis  subordinates,  and 
tbe  cooveniDg  of  a  court-martial  is  simply  tbe 
giving  of  an  order  to  certain  officers  *to  1557 
assemble  as  a  court,  and,  when  so  assembled,  to 
exercise  certain  powers  conferred  upon  them  by 
the  articles  of  war.  It  this  power  could  not  be 
exercised,  it  would  be  Impracticable,  in  the 
abseoce  of  an  assignment  of  a  geneial  officer 
to  command  the  army,  to  administer  mllitan^ 
jostice  in  a  considerable  class  of  cases  of  offi- 
cers and  soldiers  not  under  tbe  command  of 
any  department  commander,  as,  for  example, 
a  Urge  proportion  of  the  officers  of  tbe  general 
staff,  and  the  wbi^e  body  of  tbe  retired  offl* 
cers." 

On  appeal,  the  judgment  of  the  court  of 
claims  was  reversed  by  this  court  on  tbe  sole 
ground  ibat  tbe  record  did  not  disclose  that  tbe 
sentence  of  tbe  court-martial  ^ad  been  ap- 
proved tgr  the  President,  as  prescritwd  in  ex- 
press terms  by  tbe  73d  article  of  war.  As  tbls 
court.  In  Its  opinion,  did  not  ibink  fit  to  notice 
or  discuss  the  question  of  tbe  power  of  tbe 
President  to  appoint  the  court  martial,  tbe  caae 
must  be  deemed  an  authority  for  tbe  proposi- 
tion that  tbe  court-martial  bad  been  properly 
convened  Vbn  order  of  tbe  Preudent  as  oom- 
mander-In-chlef. 

It  may  be  interesting  to  uotioe,  at  part  of 
tbe  history  of  this  question,  that  the  Senate  of 
tbe  United  States,  by  a  resolution  adopted 
February  7,  1885,  directed  its  committee  on 
tbe  judiciary  to  report,  among  other  thinn, 
whether,  under  existing  law,  an  otflrer  may  oe 
tried  before  a  cour^martial  appointed  t>y  the 
President  In  cases  where  tbe  commander  of  the 
accused  ofBcer  to  be  tried  is  not  the  accuser, 
and  that  tbe  commiUee,  after  an  examination 
of  the  question,  expressed  Its  cionclaslont  in 
the  following  language: 

"Under  the  present  Constitution,  when,  for 
the  first  time,  in  1806.  CJongress  enacted  a  Code 
on  the  subject,  it  cbansed  tbe  imperaUve  lan- 
guage of  tbe  articles  of  war  exisHng  under  Uie 
confeleratlon,  and  simply  provided  that  any 
general  officer  commanding  an  army,  etc.,  may 
appoint  general  couris-martlal,  tbns  evidently 
Intending  to  confer  an  authority,  and  not  to 
exclude,  the  Inberent  power  residing  in  the 
President  of  tbe  United  States  under  the  Con- 
Btltutlon.  The  substance  of  tbis  provirion  has 
been  in  force  ever  since,  and  from  the  forma- 
tion of  tbe  Constitution  until  the  present  time 
the  committee  *i8  advised  that  tbe  Presi-  [558 
dent  of  tbe  United  Suies  has,  at  all  times,  when 
in  bis  opinion  It  was  expedient,  constituted 
general  courts-martial. 

"Id  this  stale  of  the  bi8^try  of  legisUitlon 
and  practice,  and  in  consideration  of  the  nature 
of  tbe  office  of  commander-in-chief  of  tbe 
armies  of  the  United  States,  tbe  committee  la 
of  opinion  that  tbe  acts  of  Congress  which 
bare  authorized  tbe  constitution  of  general 
courts-martial  by  an  officer  commanding  an 
army,  department,  etc.,  are.  Instead  of  bdog 
restrictive  of  the  power  of  tbe  commanier  in- 
chief,  separate  acts  of  Illation,  and  m  -rely 
provide  for  tbe  constitution  of  genen  1  o  -uru 
maftlal  by  i^cm  subordinate  to  iht  coot* 
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YDAndCT'lo-rbicf.  and  wTio,  without  such  leffis- 
lation,  would  not  possi-ss  (hat  power,  aod  tont 
they  do  Dot  in  any  manDcr  control  or  restrain 
the  commaDder  Id  chief  of  the  army  from  ezer- 
'■cisiogtbe  power  which  llic  committee  think, 
in  tne  abseoce  of  lefrislatloo  expressly  pro- 
titbltlTe,  rvsidea  la  htm  from  the  very  nature 
of  bh  office,  and  wblrb.  as  bac  been  stated, 
has  always  been  exercised." 

Without  dweillDir  longer  oo  this  question, 
we  approre  the  coDclusion  reached  by  the 
court  of  claims,  that  it  is  within  tbe  power  of 
ibe  President  of  the  United  States,  as  com- 
inander-ln  cliief,  to  validly  cosvene  a  general 
court-marilal  even  where  tbe  commander  of 
the  accused  officer  to  be  tried  is  not  the  accuser. 

Tbe  contention  that  tbe  President  of  the 
Voiied  States  was,  in  tbe  present  case,  the 
accuser  or  prosecutor  of  tbe  appellant,  wUblo 
tbe  meaninK  of  tbe  73d  artlde  of  war,  la,  we 
think,  wholly  unfounded.  Tbe  accusation  was 
made  by  one  A.  E.  Batcman,  In  a  letter  addressed 
to  the  Secretary  of  War.  dated  April  16, 1884. 
Thereupon,  on  April  23.  1884,  tbe  President 
Appointed  a  court  of  Inquiry  to  examine  Into 
<he  accusations  made  In  the  letter  of  Bateman 
to  tbe  Secretary  of  War.  Upon  tbe  report  of 
tbe  court  of  inquiry,  by  ojder  of  tbe  Serretair 
of  War,  tbe  subject  was  referred  to  Major  R. 
N.  Scott,  with  directions  to  prepare  charges 
and  speciflcatioDs against  General  Swaim;  and 
on  June  80,  1884,  the  President  appointed  the 
-559]  general  court-martial  which  ^proceeded 
to  hear  and  pass  upon  the  specifications.  It  is 
not  seen  how  these  routine  orders  which  led  to 
tbe  irialof  tbeappellantcanbe  construed  asmak- 
ing  tbe  President  his  accuser  or  prosecutor. 

It  is  next  contended  that,  even  If  the  court- 
martial  In  tbe  present  case  were  validly  con- 
-vened  by  tbe  order  of  the  President,  vet  that 
it  was  consllluled  in  violation  of  tbe  TOtb 
article  of  war,  which  provides  that  "officers 
shall  be  tried  only  by  general  courta-mariial; 
and  no  officer  shall,  wbeo  It  can  be  avoided, 
be  tried  by  officers  inferior  to  bim  In  rank." 

It  appears  that  a  majority  of  the  court- 
martial  as  organized  for  tbe  trial  was  romposed 
of  colonels,  officers  inferior  in  rank  to  tbe 
appellant,  whose  rank  was  that  of  brigadier 
jieneral:  and  H  ia  awued  that  the  record  docs 
not  affirmatively  discIOM  Uiat  tbe  appointment 
of  officers  inferior  in  rank  to  tbe  accused  was 
unavoidable  by  reason  of  some  necessity  of  the 
service. 

In  Martin  v.  Mott.  25  U.  8.  J2  Wheat  19 
(6:  637],  it  was  contended  that,  where  tbe 
articles  of  war  provided  that  "general  courts- 
martial  may  consist  of  any  onmber  of  commls- 
stoned  officers  from  five  to  thirteen  inclusively: 
but  they  aball  not  consist  of  less  than  thirteen 
where  that  number  can  be  convened  without 
roaoifvst  injury  to  tbe  service;"  and  where 
the  Gourtmartial  In  question  consisted  of  six 
officers  only,— thecourt  was  not  legally  formed, 
because  the  government's  pleadine  in  tbe  case 
•did  not  aRtrmatively  show  that  thirteen  officers 
could  not  have  been  appointed  "without  man- 
ifest injnry  to  the  fervice." 

Replying  to  this,  tbe  court,  through  Mr. 
Justice  Btory,  said: 

"Supposing  these  claims  applicable  to  tbe 
«ourt-marlial  in  question,  it  is  very  dear 
that  the  act  is  merely  directory  to  the  officer 
166  V.  S.        U.  a.  Book  41. 


appointing  tbe  court,  and  that  his  decision  ai 
to  tbe  number  which  can  be  convened  without 
manifest  Injury  to  the  service,  being  in  a  mat- 
ter submitted  to  bis  sound  discretion,  must  be 
conclusive." 

In  Muitan  United  8late»,  140  U.  8.  240 
[85:  480],  tbe  case  was  one  where  Hullan  sued 
in  the  court  of  claims  to  recover  pay  as  com- 
mander in  the  navy  accruing  after  he  had  been 
dismissed  by  tbe  sentence  of  a  court-martial, 
which  sentence  was  ^alleged  to  be  void,  [560 
because  the  court  was  illegally  formed,  in  that 
five  of  its  seven  members  were  Junior  In  rank 
to  tbe  accused,  the  89th  article  for  the  govern- 
m^t  of  the  United  States  navy  providing  that 
In  no  cose,  where  it  can  be  avoided  without 
Injury  to  tbe  service,  aball  more  than  one  half, 
exrluslve  of  the  President,  be  junior  to  the 
officer  to  be  tried.  But  this  court,  through 
Mr. Jnstkse Harlan.sald:  "Whelber tbelater- 
ests  of  the  service  admitted  of  a  postponement 
of  his  trial  until  the  court  could  be  organized 
of  which  at  least  one  half  of  Its  members, 
exclusive  of  tbe  President,  would  be  his  seniors 
in  rank,  or  whether  tbe  interests  of  the  service 
required  a  prompt  trial  upon  the  charges  pre- 
ferred, by  such  ofacen  as  could  be  then  assigned 
to  that  duty  by  the  crimmander-In-cbief  of  the 
squadxon,  were  matters  committed  by  the  stat- 
ute to  the  determination  of  that  officer.  And 
the  courts  must  assume— nothing  to  the  con- 
trary appearing  upon  tbe  face  of  tbe  order 
convening  the  court— that  tbe  discretion  con- 
ferre'1  upon  him  was  properly  exercised,  and. 
therefore,  that  tbe  trial  of  tbe  appellant  by  a 
court,  tiie  majority  of  whom  were  bis  juniors 
In  nnk,  could  not  be  avoided  'without  inluir 
to  tbe  service,'"  citing  JUartin  v.  Mott,  26  U. 
8. 12  Wheat.  10  [6:  IS7]. 

In  the  present  case,  several  considerations 
might  have  determined  the  selection  of  tbe 
members  of  the  court,  such  as  tbe  health  of 
the  officers  within  convenient  distance,  or  the 
iojuiy  to  tbe  public  interests  by  detaching 
ofBcers  from  their  stations.  The  presumption 
must  be  that  the  President,  in  detailing  (be 
officers  named  to  compose  the  court-martial, 
acted  in  pursuance  of  law,  Tbe  sentence  can- 
not be  collaterally  attacked  bv  going  into  an 
inquiry  whether  ue  trial  officers  Inferior  In 
rank  to  the  acctised  was  or  was  not  avoidable. 

Error  Is  assigned  to  the  court -of  cldms  In 
overrullDg  an  exception  to  the  action  of  the 
court  martial  in  permuting,  after  objeclios 
made,  an  officer  to  sit  on  the  trial  whom  tbe  ap- 
pellant, in  the  performance  of  his  official  duty, 
on  several  occasions  severely  criticised  In  offi- 
cial reports,  and  whose  enmi^  and  dislike  had 
bcen'thereby  incurred.  This  error *i3  suf-fSOl 
ficiently  disposed  of  bv  quoting  the  provisions 
of  the  88tb  article  of  war:  "Members  of  a 
court-martial  may  be  challenged  by  a  prisoner, 
but  only  for  cause  stated  to  the  court.  The 
court  shall  determine  the  relevancy  and  valid- 
ity thereof,  and  shall  not  receive  a  chal- 
lenge to  more  than  one  member  at  a  time" 
Tbe  decision  of  tbe  court-martial  in  determin- 
ing tbe  validity  of  tbe  challenge  could  not  be 
reviewed  by  tbe  court  of  claims  in  a  colUteral 
action. 

Objections  were  made  to  the  action  of  tbe 
court-martial  In  permitting  a  person  to  act  as 
judge  advocate  who  was  not  appdnted  by  tbe 
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convenlDg  officer  of  the  court-miirtUI,  nor 
■worn  to  the  faithful  performance  of  his  duty; 
Id  receiriDg  oral  and  Mcoadary  erldeace  of  aa 
account  Wben  booki  of  otifpoal  entry  were 
available:  Id  reeeiviog  oTidence  to  implicate 
the  accuMd  In  dnlug  hlae  oetUflrates  relaiisg 
to  money  which  formed  no  part  of  the  subject- 
matter  of  the  charges  on  tnal;  in  refusing  to 
permit  evidence  as  to  the  bad  character  of  a 

firinclpal  wilneu  for  the  prosecutioD;  Id  re- 
usinc  to  bear  the  testimony  of  a  material  wit- 
ness for  the  defense. 

It  was  the  opinion  of  the  oonrt  of  claims  that 
the  errors  to  assigned  oonU  not  be  reviewed 
collaterally,  and  that  thej  did  not  affect  the 
lecalitj  of  the  senteoce;  and  in  so  holding  we 
think,  that  court  followed  the  authorities. 
Such  questions  were  merely  those  of  proced- 
are,  and  the  court-martial  having  jurisdiction 
of  the  person  accused  and  of  the  offense 
charged,  and  having  acted  within  the  scope  of 
its  lawful  powers,  its  proceedion  and  sentence 
caoDOt  be  reviewed  or  set  aside  by  the  civil 
courts.  Dyne*  v.  Hoover,  01  U.  3.  :fO  How.  65 
[15:6881;  &jnr(«  iiod.  100  U.  S.  18(35: 5881; 
Urnitli  V.  Whitney,  U.  8.  167  [28:601]; 
Jbhnaon  v.  Sayre,  168  U.  8.  109  [88: 9141. 

It  Is  strongly  urged  that  no  offense  under  the 
6Sd  article  of  war  was  shown  bv  the  facts,  and 
that  the  court  of  claims  should  have  so  found 
and  have  held  the  sentence  void.  If  tbis  posi- 
tion were  well  taken  it  would  throw  upon  the 
civil  courts  the  duty  of  coodderlng  all  the  evi- 
dence adduced  before  the  courts-martial  and  of 
determining  whether  the  accused  was  guilty  of 
conduct  to  the  ivejadioe  of  good  order  and 
mUitaiy  discipline  tn  violation  of  the  artlclet  of 
war. 

562]  *But,  as  the  authorities  heretofore  dted 
show,  this  is  the  very  matter  that  falls  within 
the  province  of  courts-maKial,  and  lo  respect  to 
which  their  conclusions  cannot  be  controlled 
or  reviewed  by  the  civil  courts.  As  was  snid 
In  Smith  V.  Whitney.  116  U.  &  178  [29:  601], 
"of  questions  not  depending  upon  the  con- 
struction of  the  Btatdtei,  but  upon  unwritten 
military  law  or  usage,  within  the  jurisdiction 
of  courts-martial,  military  or  naval  ofBcers, 
from  their  training  aod  experience  in  the  serv- 
ice, are  more  competent  judges  than  the 
courts  of  common  law.  .  .  .  Under  every 
system  of  milltaiy  law  for  the  government  of 
either  land  or  naval  forces,  the  Jurisdiction  of 
courts-martial  extends  to  the  trial  and  punish- 
ment of  acts  of  military  or  naval  officers  which 
tend  to  bring  dlBsrace  and  reproach  upon  the 
servioe  of  which  they  are  members,  whether 
those  acts  are  done  In  the  performance  of  mili- 
tary duUea,  or  in  a  dvil  poslllon,  or  In  a  social 
relation,  or  In  private  business. " 

In  United  Statet  v.  FItteher,  148  U.  &  84 
[87:8781,  will  be  fonnd  obaerntlou  to  the 
same  effect. 

It  is  earnestly  contended  that  upon  the  four- 
teenth finding  of  the  court  of  claims  It  was 
the  duty  of  that  court  to  set  aside  the  aentenoe. 
That  finding  was  ai  follows: 

"The  ooort-marttalhavlngreached  a  finding 
and  having  thereupon  BCDtenoed  claimant  upon 
the  charges  promulgated.  In  said  general  court- 
martial  orders,  No.  19,  and  the  reviewing  offi- 
cer having  referred  to  the  court  for  trial  an- 
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other  set  of  charges  alleging  fraud  and  conduct 
unbecoming  an  officer  and  a  gentleman,  under 
the  60th  and  6l8t  articles  of  war,  as  promul> 
gated  in  general  court-martial  orders  No.  20, 
of  1885,  and  tlie  court-martial  having  heanl  all 
the  evidence  for  the  prosecution  therein  (ex- 
cept an  absent  wltQeas;  but  with  a  statemeataa 
to  what  such  wltuess  would  testify  to),  thos 
making  a  prima  facie  case  against  claimant, 
and  he  not  having  presented  a  defense,  the  re^ 
viewing  authority  retomed  the  case  promul- 
gated In  said  court-martial  oedar  19  to  tba 
oonrt  for  reconrideratlon  and  a  more  severe 
sentence,  with  an  opinion  of  the  Attorney 
General  hereinbefore  set  forth,  which  prooeed- 
Ings  were  with  closed  doors,  and  of  whteb 
claimant  had  no  notice  at  the  time." 

*In  order  to  apprehend  the  legal  effect[563 
of  thit  finding  we  should  read  a  portion  of  the  ' 
hiatory  of  the  case  as  stateid  la  tne  opinion  of 
the  court  of  claims: 

"  The  question  of  fraud  being  out  of  the  case, 
and  the  court-martial  having  properly  acquittea 
the  claimant  on  the  charge  of  conduct  unbe- 
coming an  officer  aod  a  gentleman,  imposed 
this  sentence:  'To  be  suspended  from  rank, 
duty,  and  pay  for  the  period  of  three  years.' 
The  record  then  went  to  the  Preddent  and  waa 
by  him  referred  lo  the  Attorney  General.  Ob 
the  11th  of  February.  1885,  the  President  re- 
turned the  record  to  tba  court  marilal  Tor 
reconsideration  as  to  the  findings  upoo  the  first 
charge  only,  and  as  to  the  seoteoce,  neither  of 
which  are  believed  to  be  commensurate  with 
the  offenses  as  found  by  the  court  In  the  first 
and  third  spedflutlons  under  theflrat  charge.'' 
The  President  also  communicated  to  the  court 
the  opinion  of  the  Attorney  General,  *whose 
views,'  he  added,  'upon  the  matter  submitted 
for  reconsideration  have  my  concurrence.' 
.  .  .  The  court-martial,  notwithstanding 
the  strictures  of  the  Attorney  General,  prop- 
etly  adbered  to  Its  determination  that  the  fact* 
found  dM  not  constitute  the  offense  charged, 
but  it  Imposed  a  second  aentence  upon  the  ac- 
cused, the  language  of  which  is  as  follows: 
'Tbe  court,  upon  mature  reconsideration,  has- 
not  found  the  accused  guilty  of  such  a  dettree 
of  wrongful  or  deceitful  conduct  as  to  justify 
a  finding  of  guiliy  of  conduct  unbecoming  a» 
officer  and  a  gentleman,  aod  has  therefore  re- 
spectfully adhered  to  Its  finding  upon  the  flrat 
charge.' 

But  the  court  Imposed  the  ftdlowing  sen- 
tence: "  *  To  be  suspended  from  rank  and 
duty  for  one  year,  with  forfeiture  of  all  pay 
for  the  same  period,  and  at  the  end  of  that  pe- 
riod to  be  reduced  to  the  grade  of  judge  ad- 
vocate with  the  rank  of  major  In  tlie  judge 
advocate  eeoeral's  department'"  This  aen- 
tence tbe  President  likewise  disapproved,  be- 
cauM,  as  he  thought,  that  part  of  tbe  sentence 
that  provided  that  the  accused  should  be  re- 
duced in  rank  could  not  be  carried  into  effect 
by  the  Executive  alone,  but  would  require  • 
nomination  by  the  President  and  a  oonfinn^tlon 
by  the  Senate,  and  then  only  in  case  of  an  ex- 
istlngvaoancy. 

*"The  court  a  thirtl  time  deliberated,  [5€Mfc 
and  then  Imposed  the  sentence  which  was  ap- 
proved by  the  President  aod  carried  into  effect, 
and  which  the  claimant  now  attacks.  Itis'iobo 
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suspeoded  from  niok  and  dntjr  for  twelve 
jeara  and  forfeit  ooe  ba]f  bis  mootbly  pay 
every  month  forthesame  period.'" 

It  is  claimed  tbat  tbe  actioo  of  tbc  President 
in  thus  twice  returning  tbe  proccedinfra  to  the 
eourt-marUal,  urKing  a  more  severe  sentence, 
waft  without  autbontjr  of  law.  and  that  ibe 
said  last  seoteoce  having  rrsuUed  from  sucb 
illegal  conduct  was  amolutelj  void.  This 
coDtention  is  based  upon  tbe  proposition  tbat 
tbe  provision  fn  tbe  British  muiiov  act,  wblcb 
was  in  force  in  tbis  country  at  the  time  and 
prior  to  tbe  American  Bevolutioo.  and  which 
regulates  proceedings  in  courts-marlial.  Is 
applicable.  This  provision  was  as  follows: 
"The  authority  having  power  to  cooflrm  tbe 
flodtngs  and  semence  of  a  court-martial  may 
aend  back  such  findings  tind  sentence,  or  either 
of  them,  for  revision  once,  Init  not  more  than 
once,  and  it  shall  not  be  lawful  for  the  court 
on  any  revision  to  receive  any  additional  ev^ 
dence.  and  when  the  proceedings  only  are  sent 
back  for  revision  tbe  court  shall  have  power, 
without  any  direction,  to  revise  the  sentence 
also.  In  no  case  shall  the  authority  recom- 
mend the  Increase  of  a  sentence,  nor  shall  the 
court- martial,  on  revisal  of  the  sentcoce,  either 
in  otwdience  to  the  recommendation  of  the 
authority  or  for  any  other  reason,  have  the 
power  to  increase  tbe  sentence  awarded." 

Even  if  it  be  conceded  tbat  this  provision  of 
tbe  British  mutiny  act  was  at  any  time  opera- 
tive in  tbis  country,  tbe  subject  is  now  covered 
by  the  Army  Regulations,  1881,  g  928,  relied 
upon  by  tbe  attorney  general  in  his  letter  to 
the  President  and  ciira  by  the  court  of  claims, 
which  Is  as  follows: 

"When  a  court-martial  appears  to  have 
erred  in  any  respect,  the  reviewing  authority 
may  reconvene  the  court  for  a  consideration 
of  Its  actinn,  with  suggestions  for  its  guidance. 
The  court  may  thereupon,  should  It  concur  in 
the  views  submitted,  proceed  to  remedy  the 
errors  pointed  out.  and  may  modifr  or  com- 
pletely change  Its  findings.  Tbe  obiject  of  re- 
convening the  court  in  such  a  case  is  to  afford 
505Jit  an  opportunity  *to reconsider  therecord 
for  the  purpose  of  correcting  or  modifying  any 
conclusions  thereupon,  andtomakeany  amend- 
meuta  of  the  record  necessary  to  perfect  it" 

This  regulation  would  seem  to  warrant  tbe 
coarse  of  conduct  followed  in  the  present 
case.  In  Bx  parte  Seed,  tOO  U.  8. 18  [36:  BS8]. 
a  somewhat  similar  contention  was  made. 
There  a  court-martial  bad  imposed  a  sentcoce 
which  was  transmitted  with  the  record  to 
Admlml  NichoU,  tbe  revising  officer,  who  re- 
turned It  with  a  letter  stating  tbat  tbe  finding 
was  in  accordance  with  the  evidence,  but  that 
be  differed  with  tbe  court  as  to  tbe  adequacy 
of  the  sentence.  Tbe  court  revised  tbesentence 
and  substituted  another  and  more  severe  sen- 
tence, wblcb  was  approved.  Tbe  accused 
filed  a  petition  for  a  writ  of  habeas  corpus  in 
this  court:  and  it  was  claimed  that  the  court 
had  exhausted  Its  powers  In  making  tbe  first 
sentence,  and,  also,  tbat  it  was  not  competent 
for  the  court  martial  to  give  effect  to  tbe  views 
of  the  revising  officer  by  imposing  a  second 
sentence  of  more  severity.  The  Navy  Regu- 
lations were  cited  to  the  effect  tbat  the  author- 
ity who  ordered  the  court  was  competent  to 
direct  it  to  reconsider  Its  inooeedings  and  sen* 
lU  U.S. 


tence  for  tbe  purpose  of  correcting  any  mis- 
take which  may  have  been  committed,  but 
that  It  was  not  within  tbepowerof  the  revising 
authority  to  compel  a  court  to  change  its  sen- 
tence, where,  upon  being  reconvened  by  bim, 
tb^  have  refused  to  modify  It,  nor  directly  or 
indirectly  to  enlarge  the  measure  of  punish- 
ment imposed  by  sentence  of  a  court-martial. 
Tbis  court  held  tbat  sucb  regulations  have  the 
force  of  law,  but  that  as  the  court-martial  bad 
jurisdiction  over  tbe  person  and  the  case,  its 
proceedings  could  not  be  collaterally  Impeached 
for  any  mere  error  or  irregularity  committed 
within  tbe  sphere  of  Its  authority:  tbat  th« 
matters  complained  of  were  wllbfn  the  juris- 
diction of  the  court-martial;  that  the  second 
sentence  was  not  void;  and,  accordingly,  the 
application  for  a  writ  of  habeas  corpus  was 
denied.  We  agree  with  tbe  court  of  claima 
tbat  tbe  ruling  In  Ex  parU  Re^,  wpra,  la 
principle,  decides  the  present  questioo. 

We  think  that  tbe  court  of  claims  did  not 
err  in  holding  *that  wberean  officer  Is  sus-[S60 
pended  from  duty  be  is  not  entitled  to  emolu- 
ments or  allowances.  Mileage  A  Commutation 
Caaen  ["United  Staiei  v.  P/iisterer")Qi\J.  8. 
219124:116]. 

We  have  felt  constrained  to,  at  least  briefly, 
consider  tbe  several  propositions  urged  upoa 
us  vdih  so  much  zeal  and  ability  on  behalf  of 
tbe  appellant,  though  we  might  well  have  con- 
tented ourselves  with  a  reference  to  tbe  able 
and  elaborate  opinion  of  the  court  of  claima 
delivered  by  Justice  Nott.   28  Ct.  CI.  178. 

As  we  have  reached  tbe  conclu<>ion  tbat  the 
court-martial  In  question  was  duly  convened 
and  organized,  and  that  the  questions  decided 
were  within  Its  lawful  scope  of  action,  It 
would  be  out  of  place  for  us  to  express  any 
opinion  on  tbe  propriety  of  tbe  action  of  tbat 
court  in  its  proceedings  and  sentence.  If,  ln> 
deed,  as  bas  been  strenuously  urged,  tbe  ap- 
pellant was  harshly  dealt  with,  and  a  sentence 
of  undue  severity  was  finally  imposed,  lh» 
remedy  must  be  fodnd  elsewhere  than  In  tbe 
courts  of  law. 

T&$  decree  <ifthaOntrttfOtaifMt$qfimai, 


JAMES  H.  DB  VAUGHN  et  al,  Appte., 

V. 

SARAH  W.  HUTCHINSON  et  at. 

(See  S.  0.  Beporttt*s  ed.  m-m.) 

State  torn  govern  tranter  t(f  prcpeHjf-~rute  in 
SheUe^t  Cau—conttruettoncfdmite. 

1.  Tlwlawof  a  state  In  which  land  ta  situated  gov- 
erns Us  desoent,  allenatloD.  and  transfer  and  tbe 
effect  and  oonstmotfon  of  wllla  and  otber  ooo- 
vefanoee. 

&  Tbe  rule  tn  SheDev*'  Ooas  was  Introduoed  Into 
Harrland  as  part  of  the  common  law,  and  bas 

Nora.— .^t  eontmon  taw.  AevOe  of  Umdt  genera 
aUy,  without  words  of  perpetuity  or  limftotton.  etnt- 
fer»atVeettateonly,mHeeBlhereU  mantfett  inten- 
tion to  give  the  fee;  rule  /otlotoed  in  United  States 
unleiK  changed  btf  statute, —see  note  to  Kmv  v.  Aok- 
erman,  17:  St& 

Am  to  preeedentand  mbiteguent  eondftlotu  tn  wato 
and  deedM,  seenote  to  Taylor  v.  Ibuon,  S- 101. 
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ecmUnned  Id  force  la  that  state  and  in  the  Dis- 
trict of  Oolumbla. 
•.  A  devise  to  a  daufhter  for  Ittt,  and  at  her  de- 
cease to  ber  heirs  beffotteo  of  her  bodr  and  to 
their  beirs  and  asalsns,  sbows  an  intentfon  that 
her  children  shall  become  tbe  root  of  a  new  soo- 
cession  and  take  as  purobesecs,  and  not  as  beiis. 

[No.  114.] 

Argtud  Oekiber  SO.  1896.   Decided  Monk  1, 
1897. 

APPEAL  from  a  decree  of  tbe  Court  of  Ap- 
peals  of  tbe  District  of  Columbia  affirm- 
iag  a  decree  of  tbe  Supreme  Court  of  that  Dis- 
trict dismissiof;  a  suit  Id  equity  brought  by 
James  H.  De  Vaupho  et  al.,  plaintiffs.  agaloBt 
Sarah  W.  HutcbEDSOo  et  at.,  to  procure  a 
declaration  that  a  certain  devise  became  void 
and  tbereupon  certain  real  estate  hecame  vested 
Jd  the  plaintiffs  as  beirs  at  law,  etc.  Affirmed. 
Bee  same  case  below,  8  App.  D.  C.  50. 

Btatement  by  Mr.  Justice  ShirMt 

Samuel  De  Vauebn,  a  resident  of  tbe  Dts- 
Irlct  of  Columbia,  died  on  tbe  5th  day  of  July, 
067]1867.  leaving  a  last  will  and  *te8tament 
dated  April  20.  1861.  This  will  was  admitted  to 
probate  September  1, 1867.  and  was.  as  to  those 
•«f  it*  pFOTisions  which  ue  inrolTed  1o  the 
j>re8eDt  lUigatloo.  as  foUowa: 

"I  rive  and  bequeath  unto  my  alsler,  Susan 
Brayfield,  all  my  penootl  property  of  what- 
ever description. 

"Item.  I  give  and  devise  unto  my  sister  Susan 
Srayfleld  tbe  whole  square  four  hundred  and 
«lghty  three  and  Improvements,  also  lots  twen- 
ty, twenty  one,  and  part  of  lot  twenty-two,  in 
«quare  three  hundred  and  seventy-eight,  situ- 
ated in  the  dty  of  Washington,  during  ber 

Satural  life,  and  at  her  death  to  her  daughters 
[ary  Rebecca  Brayfield,  Catharine  Sopbla 
Harrison,  and  Martha  Ann  Mitchell,  to  be  di- 
vided in  the  following  manner,  that  is  to  say: 
Hartha  Ann  shall  have  one  balf  of  lot  twenty, 
as  subdivided,  being  78  feet  deep,  having  on 
the  same  two  bouses.  To  Catharine  Sophia, 
theotber  half  (being  the  east  balf)  of  said  lot 
twenW,  having  also  on  the  same  two  houses. 
*nd  Mary  Rebecca  shall  have  the  corner  store 
«ituated  on  lot  twenty-one.  Catharine  Sophia 
ihall  have  the  two  bouses  neit  south  of  said 
corner  store  on  said  lot  twenty-one,  and  Martha 
Ann  shall  have  the  next  two  houaes  south  of 
-the  two  to  Catharine  Sophia,  and  adioining 
the  same  on  said  lot  twenty-one,  and  Mary  Re- 
becca shall  have  the  whole  of  that  pnrt  of  lot 
twenty-two.  as  subdivided  from  lot  twenty  and 
improvements,  during  their  natural  lives,  and 
«fter  their  death  to  their  hdrs  begotten  of  tbeir 
l>odies.  and  to  tb^r  heirs  and  assigns  forever. 

"I  also  desire  that  square  four  hundred  and 
«ighty-three  shall  be  subdivided  at  the  death 
of  mv  sister  Susan  Brayfield.  and  distributed 
as  follows:  Mary  Rebecca  Brayfield  shall  have 
the  whole  front  on  K  street,  90  feet  deep  to  a 
lO-foot  alley,  wbidi  comprises  lots  one  and 
two,  with  all  improvements  on  tbe  same. 
Martha  Ann  Mitchell  shall  have  90  feet  on 
Sixth  street,  running  that  breadth  through  the 

guare  to  Fifth  street,  and  Catharine  Sophia 
arrison  shall  have  the  remainder  north  por- 
tion of  aaid  square  four  hundred  and  eighty- 
itbree.  during  their  natural  llres,  and  at  th«r 
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death  to  be  equally  divided  among  the  befn 
of  their  bodies  begotten,  share  and  share  alike, 
and  to  their  heirs  and  assigns  forever. 

*"Item.  I  fzlve  and  devise  to  Mary  Re-[568 
becca  Brayfield  die  east  part  of  lot  nineteen,  in 
square  three  hundred  and  seventy  eight,  and  all 
Improvements  on  said  lot,front  and  rear,  during 
her  natural  life,  and  after  her  death  to  her 
heirs  and  assigns  forever. 

"Item.  I  give  and  devise  to  Catharine  So- 
phia Harrison  tbe  east  part  of  lot  seventeen,  in 
square  three  hundred  and  seven (y-eigbt,  in- 
cluding all  Improvements,  and  also  that  part 
as  stibdivlded  in  the  rear  in  said  square,  during 
ber  natural  life,  and  after  her  death  to  the 
heirs  of  her  body  begotten,  and  to  tbeir  belts 
and  assigns  forerer. 

"Item.  I  give  and  devise  to  Hartha  Ann 
Mitchell,  daughter  of  Susan  Brayfield,  the 
west  part  of  lot  eighteen  in  square  three  hun- 
dred and  seventy-eigbt,  and  all  improvements, 
including  that  part  as  subdivided  Id  tbe  rear 
on  said  square,  and  to  ha  beirs  and  assigns 
forever. 

"I  give  and  bequeath  to  my  mother  during 
her  natural  life,  out  of  the  rents  of  lota  Nos. 
twenty,  twenty-one,  and  part  of  twenty  two, 
in  square  three  hundred  and  seventy-eight,  and 
also  the  whole  of  square  four  hundred  and 
ei^bty-tbree,  devised  to  my  sister  Susan  Bray- 
field, the  sum  of  $36  per  month;  or,  if  prop- 
erly provided  for  by  my  said  sister,  then  only 
$5  per  month  for  her  own  use  as  she  may 
thins  proper. 

'  'Item  I  give  and  devise  to  my  brother  John 
DeVaugbn.  In  square  four  hundred  and  eight, 
lot  D  and  parts  of  lot  five  in  square  four  hun- 
dred and  five,  and  lot  two  in  square  four 
hundred  and  eighty-seven,  and  all  improve- 
ments,  also  lot  eleven  In  square  five  hundred 
and  seventeen,  lots  four  and  five  in  square 
four  and  five  in  square  seven  hundred  and 
eighty  five,  and  to  his  heirs  and  assigns  f(n> 
ever.  All  of  which  property  is  situated  In  tbe 
city  of  Washington,  District  of  Columbia. 

'  'Item.  I  give  and  devise  to  my  brother  Will- 
lam  DeVaugbn,  of  tbe  city  of  Alexandria, 
state  of  Virginia,  lot  three  In  square  one  thou- 
sand and  ninety-five,  lot  one  in  square  six 
hundred  and  seventy -seven,  lot  four  in  square 
forty-four,  lot  two  in  square  one  hundred  and 
twenty-nine.  Also  lots  B,  C,  D,  P,  and  G  in 
square  fortv-tfaree,  all  lying  and  being  in  tbe 
cfty*of  Washington  and  District  of  Co-[ff69 
lumbia,a1so  the  bouse  and  lot  on  Hentr  street  in 
tbecitvof  Alexandria,  state  of  Virginia,  and  to 
bis  heirs  and  assigns  forever." 

Martha  Ann  Mitchell,  one  of  the  devisee* 
named  In  the  will,  died  In  the  year  1866,  be- 
fore tbe  death  of  tbe  testator,  Samuel  De 
Vaughn,  leaving  as  her  only  children  and  belts 
at  law  Benjamin  D.  Mitchell,  Richard  R.  Mit- 
chell, and  Sarah  W.  Hutchinson.  Mrs.  Susan 
Brayfield,  the  tenant  for  life,  died  In  Decem- 
ber, 1891. 

In  May,  1892,  James  H.  De  Vaughn,  Emily 
De  Vaughn,  and  Rebecca  J.  Elrk.  as  beirs  at 
law  of  Samuel  De  Vaughn,  brought,  in  the 
supreme  court  of  the  District  of  Cnlumbia.  a 
bill  in  equity  against  William  H.  De  Vaughn 
and  others,  also  beirs  at  law  of  Samuel  De 
Vaughn.   The  purpose  of  the  bill  was  to  hava 
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Martha  Aon  Mitchell  during  the  lifetime  of 
the  testator  the  devise  to  her  lapsed  and  be- 
came void,  and  IbattbercupoD,  upon  ibe death 
of  the  testator  aod  of  Susan  Brayfleld,  the  real 
estate  described  in  said  devises  oecBme  Tested 
in  the  heirs  at  law  of  the  said  testator  as  if  the 
said  testator  had  died  intestate  as  to  said  real 
estate:  and,  upon  such  declaration,  that  the 
said  real  estate  should  be  sold  aod  the  pro- 
ceeds of  such  sale  should  be  distributed  amoag 
the  parties  lawfully  entitled  thereto  as  beira  at 
law  of  the  said  Samuel  De  Vaughn. 

To  this  bill  appeared  BenjamiQ  D.  V. 
Mitchell  and  others,  the  children  of  the  said 
Mnriha  Add  Mitchell,  who  were  living  at  the 
death  of  the  said  testator,  aod  who  Qled  a  de- 
murrer to  said  bill.  Upon  amiment  in  the 
supreme  court  of  the  District  of  Columbia,  ihe 
demurrer  was  sustained,  and.  the  complaioRDta 
electing  to  stand  on  tbelr  said  bill,  a  final  de- 
cree was  entered,  diamissing  Ibe  bill  and  award- 
tog  an  account  of  rents  and  profits. 

From  this  decree  an  appeal  was  taken  to  the 
general  term,  but  the  cause  was  thereafter 
transferred  to  and  beard  In  the  court  of  ap- 

rila  of  the  District  of  Columbia,  and  on  April 
1894,  the  decree  of  the  supreme  court  wus 
aiBrmed.  From  the  decree  ox  the  court  of  ap 
peals  an  appeal  was  duly  prayed  and  allowed 
to  this  court. 

Jtleun.  H.  O.  Cl»aflitoa  and  Chapin 
Brovn  for  appellants. 
3imr$.  Jeremiah  H.  Wilson  aod  A.  A. 

Homing,  Jr.,  for  appellees. 

Mr.  JtiaUce  Shiras  delivered  the  opinion  of 
the  court: 

It  is  a  principle  firmly  established  that  to 
the  law  of  the  slate  in  which  the  land  Is  situ- 
ated we  must  look  for  the  rules  which  govern 
its  dfBcent,  alienation,  and  transfer,  and  for 
the  effect  aod  construction  of  wills  and  other 
conveyances.  Vnited  8tatt§  t.  Cro^ji,  11  U. 
8.7  Cntnch,  116  [3;  2871:  Clark  v.  Qraham, 
19  D.  3.  6  Wheat.  577  [5:  884];  MeOoon  v. 
Hcale*,  76  U.  S.  9  Wall.  23  [19:  5451;  BHne  y, 
Hartford  F.  Ins.  Co.  96  U.  S,  637  [24:  858J. 

Accordingly,  in  the  present  case,  we  are 
relieved  from  a  consideration  of  the  iooumer- 
able  cases  in  which  the  courts  in  Bnglaad  and 
In  the  Severn!  states  of  this  UdIou  have  deult 
with  the  orifjlD  aod  application  of  the  rule  In 
HheOei^t  Gate,  1  Coke,  68.  We  have  ontv  to 
do  with  that  famous  rule  as  expounded  and  ap- 

filled  by  the  courts  of  Mainland  while  the  land 
D  question  formed  part  or  the  territory  of  that 
state,  and  to  further  inquire  whether,  since  the 
cession  of  the  laoda  forming  the  District  of 
Columbia,  there  has  been  any  change  Id  the 
law  by  legislation  of  Congress. 

We  learn  from  the  reported  cases  that  the 
mie,  aa  established  in  the  jurisprudence  of 
England  before  the  American  revolution,  was 
Introduced  into  Maryland  as  part  of  the  com- 
mon law,  and  has  been  const^intly  recognized 
and  enforced  by  the  courts  of  that  state. 
Home  V.  Lyeth,  4  Harr.  &  J.  485;  Ware  v. 
Rtchardton.  8  Md.  506  Am.  Dec.  762]; 
Bhrete  t.  Slirme,  48  Md.  883;  Diekaon  y.  Salter- 
511  Hd.  817;  Halitgad  r.  BaU,  60  Md. 

But  we  also  learn  from  those  cases  and  other 
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Marylaod  cases  that  might  he  cited,  thak 
though  the  rule  Is  recognized  as  one  of  prop- 
erty, yet  if  there  areexplooatory  and  qualify- 
ing expressions,  fnmi  which  it  appears  toat  the 
import  *of  the  technical  language  Is  con-[57 1 
trary  to  the  clear  aod  plain  intent  of  the  testa- 
tor, the  former  most  yield  and  the  latter  wfll 
prevail. 

■  Thus  in  the  case  of  Slireve  v.  Shrete,  43  Md. 
882,  where  there  was  a  devise  to  named  cbil- 
dren  of  the  testator,  for  and  durine  their  nat- 
ural lives,  and  on  the  death  of  said  children, 
or  either  of  them,  to  his  or  her  issue  lawfullr 
begotten,  andxhelr  heirs  or  assigns  forever,  ft 
was  held  that  the  word  iuue  used  In  the  clause 
rited  was  a  word  of  purchase:  aod  In  the  opin- 
ion it  was  said:  "Again,  there  are  words  of 
limitation  superadded  to  the  gift  to  the  issue; 
it  is  to  them  and  tlttir  heir»  ihT^ves.  Kow  Id 
the  well-known  case  of  T.vddington  t.  Kim«, 
1  Ld.  Raym.  208,  the  devise  was  In  very  nearly 
the  same  terms,  «».,  to  A  for  life  without  im- 
peachment of  waste,  aod  In  cose  he  should 
have  any  itme  male,  then  to  such  iuue  malo 
and  hi$  fieirt  forever,  with  a  limltaiioD  over  in 
default  of  such  Issue,  and  the  court  held  the 
testator  intended  the  word  (iuue)  should  be  rfe*- 
ignatio  pertona,  and  not  a  word  of  limitation,. 
'bteauK  he  added  a  furtfier  limitation  to  the 
iieue,  eiz, ,  and  to  the  heirs  of  such  issue  foreter.*' 
The  principle  deduced  from  this  case  is  tfaiie 
stated  in  6  Cruise.  Die.  8d  Am.  ed.  259; 
'  Where  an  estate  is  devised  to  a  person  for 
life,  with  remainder  to  his  Issue,  with  words 
of  limitation  superadded,  the  word  "issue"  will 
in  that  case  be  construed  to  be  a  word  of  pur- 
chase.'" 

The  court.  In  SArew  v.  Shreve.  took  notice  of 
the  fact  that  the  case  of  Lvddington  v.  Kima 
has  been  doubled,  cnriicularly  by  Powell  io 
his  learned  work  m  Devises,  but  the  Marylaod 
court  adds: 

"But  these  views  [of  Powell]  do  not  appear 
to  have  been  adopted  bv  .the  most  recent  Eng- 
lish  decisions,  for  in  (folder  v.  Cropp.  6  Jur. 
N.  8.  562.  where  a  testator  devised  property  to 
his  daughter  for  life,  and  after  herdeaih  to  the 
issue  of  her  body  lawfully  begotten,  to  bold 
to  them  and  their  heirs  forever  as  teoaols  in 
common,  and  in  default  of  auch  issue  then 
over,  it  was  held  tho  daughter  took  bnt  t  lit* 
estate.  That  case  was  decided  by  Sir  J.  Ro- 
milly,  M.  R,  aod  bis  opinion  is  thus  briefly 
and  emphatically  expressed:  *I  have  always 
considered  that  where  an  estate  is  given  to  the 
'ancestor,  aod  there  is  a  direction  that  it  Is  [57  2 
afterwards  to  go  to  the  issue  of  his  body,  and  the 
mode  to  wblch  the  issue  are  to  takeis  specified, 
with  the  words  added  giving  (hem  the  absolute 
Interest,  there  the  ancestor  takes  an  estate  for 
life  aod  not  an  estate  tail,  although  there  Is  a 
devise  over  In  the  event  of  the  ancestor  not 
having  any  Issue.  No  one  can  doubt  that  the 
word  "issue"  is  here  used  as  equivalent  to  "chil- 
dren." I  am  of  opinion  the  daughter  takes  aa 
estate  for  life,  and  that  her  issue  take  as  pur- 
chasers an  estate  in  fee  simple  as  tenants  iik 
common.' 

"So  In  the  still  more  recent  case  of  Bradlejf 
V.  Cartwright,  h.  R  3  C.  P.  611,  it  was  held 
that  where  ao  estate  is  given  for  life  and  the 
remainder  to  the  Issue  Is  accompanied  by  words 
of  dbtrlbuilon  and  by  words  which  would  con- 
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W9J  an  estate  In  fee  or  in  tall  to  the  lame,  tbe 
estate  of  tlie  Dm  taker  is  limlled  to  an  estate 
for  life;  and  tbat,  wbetber  the  estate  is  giTen 
In  fee  to  tbe  Issue  by  tbe  usual  lecbnleal  woidi, 
bdrs  of  tbe  body,  or  by  implication. 

"It  may  be,  as  stated  by  Mr.  Powell,  that 
lubsequeDt  decirions  in  Eoglaod  have  in  effect 
overruled  Luddington  t.  Kime,  1  hi.  Raym. 
203.  and  that  at  tbe  present  time  tbe  will  be- 
fore U8  would  receive  a  different  coostnictlOD 
in  the  English  courts,  but  we  have  been  re- 
ferred to  no  decision  In  this  country,  nor  are 
we  aware  of  any.  In  which  tbat  case  baa  been 
overruled  or  tta  anthority  qneetioDed.  It  b, 
with  others,  dted  by  Chancellor  Kent  as  au- 
thority for  the  position  that  where  the  testator 
superadds  words  of  explanation,  or  fresh  words 
of  limitation,  and  a  new  inheritance  is  grafted 
upon  tbe  belra  to  whom  be  give*  tbe  estate,  the 
case  will  be  withdrawn  from  the  operatUni  of 
tbe  rule.  4  Kent,  Com.  821.  It  meets  an  ap- 
Movlng  reference  In  the  very  able  cmfnioo  of 
Testes,  J.,  in  Findlay  v.  mddU,  3  Binn.  IM 
(5  Am.  Dec.  856],  where  there  was  a  devise  to 
A  for  life,  and  if  he  died  leaving  lawful  Issoe 
to  bis  heirs  as  tenants  in  common  and  Uieir  re- 
apective  heiii  and  asslgna,  uid  the  court  held 
that  A  took  only  an  estate  for  life  wUb  a  con- 
tingent remainder  to  his  heirs. 

"But  what  is  more  Important  to  the  decision 
of  this  case  is  tbe  fact  tbat  the  doctrine  of  Lud- 
&13]dingtan-v.  fimtf.xuci-a.aad other *slnitlar 
cases,  has  been  repeatedly  recognized  and  sp 
proved  by  tbe  courts  of  tbia  state.  Thus,  In 
Home  V.  Lythe,  4  Harr.  &  J.  4SS,  a  case  which 
Chancellor  Kent  cites  as  containing  a  learned 
and  accurate  exposition  of  the  rule  under  all 
4ts  modlflcations  and  exceptions,  we  find  an  ex- 
ception to  its  operation  thus  stated:  'So 
where  the  persons  to  take  cannot  take  as  heira 
t)^  the  description  by  reason  of  a  distributive 
direction  incompatible  with  a  coarse  of  descent, 
as  were  gavelkind  lands,  were  devised  to  A  and 
the  bdrs  of  ber  body  lawfully  to  be  begotten, 
aa  well  male*  as  females,  and  to  their  lieira  and 
aaigm  foreter,  to  be  equally  divided  t>etween 
them,  share  and  share  alike,  as  tenants  In  com- 
mon and  not  as  joint  tenants;  in  this  case  it  was 
held  tiiat  the  words  '  beirs  of  the  body*  did  not 
operate  at  woida  of  limitation  because  th«r 
were  corrected  or  explained  \tf  the  wmna 
which  followed,  and  were  irreconcilable  with 
the  notion  of  descent,  and  alao  becaute  Viere 
were  worde  of  fee  ingrajted  m  the  worit  of  limi- 
tation, which  showed  that  tbe  estates  given  to 
the  children  and  not  the  estate  of  A  were  to  be 
tbe  groundwork  of  succession  of  beirs,  or,  in 
other  words,  that  tbe  children  of  A  were  to  be 
the  termini  for  tbe  succession  to  take  Its  course 
from.' 

"Again,  In  Lylei  v.  Diggee,  6  Harr.  A  J.  878 
ri4  Am.  Dec.  881],  we  find  approval  of  Buck- 
lunite  V.  We^  (another 
case  that  Mr,  Powell  loslsts  has  been  over- 
ruled in  England),  in  reference  to  which  the 
courtsays:  "Tbe  devise  was  to  one  for  life,  and 
•fter  bis  decease  to  the  Issue  male  of  his  body, 
and  to  the  beirs  male  of  tbe  Imdfes  of  such 
issue,  and  the  first  taker  was  held  to  baveonly 
an  estate  for  life,  the  word  "issue"  not  t>cing  ex 
n  termini  a  woid  of  limitation,  and  the  v>ordt> 
<f  limitation  {/rafted  upon  il.  as  in  Ibla  case, 
abowiag  that  It  was  used  as  a  word  of  pur 
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chase  and  as  descriptive  of  tbe  person  who  was 
to  take  the  estate  tall.' 

"In  GhAt>o%  V.  Bender$on,  B  Gill,  433,  tbe 
testator  devised  land  to  bis  son  for  life,  and  if 
be  sbbuld  bare  lawful  issue  of  his  body,  theu 
such  Issue,  after  the  son's  death,  to  have  tbe 
land  in  fee  tall,  and  if  tbe  son  died  without 
such  issue,  then  over,  and  it  was  held  the  son 
took  but  a  life  estate.  In  tbe  opinion  prepared 
bv  Judge  Magruder  In  that  case  (which  is  re- 
ported In  a  note  to  Bimpen  v.  Simpert,  [574 
15  Md.  191),  he  says:  'In  the  case  now  to  be 
decided  there  are  words  aoperadded  to  the  word 
"Issue"  quite  sufficient  to  give  them  tbe  inbevi- 
tance,  and  tbe  law  is,  tbat  where  an  estate  ia  de- 
vised to  a  petaon  for  life,  with  remainder  to  his 
issue,  with  words  of  limitation  superadded,  the 
word  "issue"  will,  in  that  case,  tw  constnlE^d  to 
be  a  word  of  purchase,'  which  is  tbe  doctrine 
of  Luddington  w.  Mim,  supra,  cited  from 
Cruise's  Digest.   .  .  . 

"After  tbia  repeated  and  recent  recognition 
by  our  predecessors  of  this  rule  of  construction 
derived  from  Luddington  v.  Kime,  eupra,  and 
other  like  cases  In  the  earlier  English  reports, 
we  are  constrained  to  bold  that  It  applies  to  and 
governs  that  part  of  that  clause  of  tbia  will 
which  we  have  thus  far  considered,  even 
though  we  may  be  of  opinion  a  diCereot  con- 
struction would  be  given  to  it  b^  the  courts  of 
England.  Having  thus  determined  the  word 
'issue'  Is  here  used  aa  a  word  of  purchase.  It  la 
clear  It  must  bear  the  same  construction  when 
used  in  tbe  Immediately  follonloe  sentence, 
'and  If  any  of  said  children  shall  me  without 
issue  lawfiiUy  begotten,  I  give,  devise,  and  be- 
queath bis  or  ber  portion  to  the  surviving 
child  or  children  and  their  issue  and  to  the 
beirs  of  said  issue  forever.'  Ic  other  words, 
the  portion  given  to  each  child  for  life  goes,  in 
case  be  dies  without  leaving  children,  in  tbe 
same  way  as  the  original  share,  that  is,  to  the 
rarrivlng  children  for  life,  and  upon  their 
death  to  their  issue  In  fee." 

We  have  extracted  such  large  portions  of 
the  opinion  in  tills  case  of  Shreee  v.  SJireve,  43 
Md.  882.  because  it  plainly  shows  that  the  will 
before  us  In  the  present  case  would  have  been 
construed  by  the  supreme  court  of  the  slate  of 
Maryland  aa  creating  a  life  estate  only  in 
Martba  Ann  Mitchell  and  an  estate  in  fee  in 
tbe  heirs  of  her  body  begotten.  It  is  true  that 
tbe  words  in  ShreK  v.  Sarete  were  "ienie  law- 
fully begotten,"  but  the  case  of  Borne  v.  Lythe, 
4  Harr.  &  J.  485,  is  approved,  where  the 
words  "tbe  beirs  of  her  body  lawfully  to  be 
begotleo,"  were  similarbr  construed. 

In  GM»  V.  Smith.  49  Md.  117,  the  court, 
by  Alvey,  J.,  stated  ibe  rule  as  follows: 

"It  Is  a  well-settled  rule  of  construction  that 
technical  *words  of  limitation  used  In  a  [67S 
devise,  such  as  'heirs'  generally,  or  'heirs  of  the 
body,'  shall  be  allowed  their  legal  effect,  unless, 
from  subsequent  Inconslsteut  words.  It  is  made 
perfectly  plain  that  iht  testator  meant  otherwise. 
Or,  to  use  tbe  language  of  Ivord  Eldon,  in  Jea- 
ton  V.  Doe,  Wright,  SBHgh,  1,  tbe  words  'heirs 
of  tbe  body'  will  Indeed  vield  to  a  particular  In- 
tent that  tbe  estate  shafl  he  only  for  life,  and 
tbat  may  be  from  the  effect  of  auperadded 
words,  or  any  expreasion  showing  the  particular 
intent  of  tbe  testator,  but  that  muat  be  dearly 
intelliglUe  and  nnequiTocaL" 

166  U.  S. 


Digitized  by  Google 


1890.  Dk  Vauohm  ' 

TlioQgb  these  decisions  ivere  nindc  since  the 
lands  Id  question  Id  this  case  became  part  of 
the  District  of  Columbia,  yet  their  reasooinp  is 
bflsed  upon  tbe  history  of  the  Ikw  in  HaryltiDd 
ever  since  that  state  became  Independent,  and 
we  are  therefore  warranted  Id  tbe  codcIusIod 
that  tbe  law  as  laid  down  in  tbe  cited  cases  was 
the  law  when  tbe  state  of  Maryland  ceded  to 
tbe  United  States  the  territory  dow  embraced 
in  the  city  of  Washington  and  District  of 
Columbia. 

It  is  not  claimed  that  there  bas  been  any 
legislation  by  tbe  Coogresaof  tbe  United  Slates 
ivhich  has  modified  or  changed  the  law  in  this 
fianlcular  as  it  was  when  the  lands  io  question 
were  subject  to  the  law  of  Maryland. 

Nor  do  we  find  that  there  bas  been  anv  at- 
tempt by  the  courts  of  tbe  District  to  lay  down 
«  diffeieat  rule.  What  Is  tbe  law  of  those 
courts  we  learn  from  tbe  opioion  of  the  court 
ot  appeals  filed  In  tbb  case,  reported  fn  8  App. 
D.  C.  50.  where  tbe  doctrine  was  thus  stated: 

"II  is  certainly  a  well  settled  principle  In  tbe 
law  of  real  property,  indeed  as  well  settled  as 
the  rule  in  Shelle/t  Cate,  \  Coke.  88.  itself, 
that  where  an  estate  is  expressly  devised  to  a 
person  for  life,  with  remainder  to  the  hein  of 
Ait  IxK^,  and  there  are  words  of  explanation 
Annexed  to  fuch  word  'heirs,'  from  whence  it 
may  Ik  collected  that  the.  testator  meant  to 
qualify  tbe  meaning  of  tbe  wonl  'beirs,'  and  not 
10  use  It  in  a  technical  sense,  but  as  descriptive 
of  tbe  person  or  persons  to  whom  he  intended 
10  give  bh  atate,  after  the  death  of  the  first 
<levlsee,  tbe  word  'heirs'  will,  in  such  case, 
•operate  as  a  word  of  purchase." 
576]  *As  this  opinion  was  delivered  by  a 
Judge  who  was  but  receutly  the  chief  justice  of 
tbe  court  of  appeals  of  Maryland,  it  may  not  bd 
out  of  place  lo  quote  what  he  says  respecting 
<be  law  of  that  state: 

"In  the  courts  of  Maryland,  where  tbe  taw 
of  real  property  Is  supposed  to  be  the  same  as 
that  which  prevails  iu  this  District,  except  as 
it  nmv  have  been  cbanfied  by  positive  legisla- 
tion since  the  cession  by  that  state,  tbe  same 
principle  of  construction  nas  been  fully  recog- 
olzed  and  applied  in  numerous  ciises.  .  .  . 
This  will  clearly  appear  upon  exsminatioo  of 
the  cases  of  Borne  v.  Lgeth.A  Harr.  A  J.  iSS; 
Cftdton  w.  Betulerton,  9  Oill.  482;  Shreve  v. 
Shretf,  48  Md.  383:  Fuiton  y.  H'lrman.  44 
Md.  S88;  and  Ciarie  v.  Smith,  49  Md.  117." 

The  cose  of  Danitl  v,  Wharteiiby,  84  U.  S. 
17  Walt.  639  [91:  661],  was  cited  by  the  court 
t>elow,  and  Is  discussed  in  tbe  briefs  of  the  re- 
■•peclive  counsel.  The  syllabus  of  tbe  case  Is 
as  follows: 

"A  testator  gave  his  estate,  both  real  and 
ftersooal,  to  his  son  K.  T.,  'during  bis  oaturnl 
fife,  and  after  bis  death  to  bis  issue,  by  him 
lnwfiilly  begotten  of  bis  body,  to  such  "issue, 
their  beirs  and  assigns  forever.'  In  case  R.  T. 
«hould  die  without  lawful  issue,  then,  in  that 
■case,  be  devised  tbe  estate  to  bis  own  widow 
«od  two  sisters  'during  tbe  natural  life  of  each 
•of  tbem,  and  to  tbe  survivor  of  them,'  and  aft- 
«r  tbe  death  of  all  of  them  to  J.  W.,  his  heirs 
and  assigns  forever;  with  some  provisions  in 
•case  of  tbe  death  of  J.  W.  duHnf;;  tbe  lifetime 
«f  Ike  widow  and  sisters.  Held,  that  the  rule 
4o  bhtlUy't  Cate,  1  Coke,  88,  did  not  apply, 
«nd  that  the  estate  in  K.  T..  tbe  first  uker. 
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was  not  a  fee  tail,  but  was  an  estate  for  life, 
with  remainder  in  fee  to  the  liisue  of  bis  body, 
cootiogeat  upon  tbe  birth  of  sucb  issue,  and  In 
default  of  aach  Issue  remainder  for  life  to  bis 
widow  and  twoaislera,  with  remainder  over  In 
fee.  after  their  death,  to  J.  W." 

Tbia  case  came  up  on  a  writ  of  error  to  tbe 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Delaware,  and  It  is  noticeable  that  the 
reasoning  of  this  court  did  not  proceed  upon 
tbe  law  as  expounded  by  the  courta'of  that 
slate,  but  rather  upon  a  general  view  of  tbe 
English  and  American  cases.  Still,  as  the 
judgment  of  the  circuit  court  was  af-  [577 
firmed,  we  may  well  suppose  that  the  conclusion 
reached  in  this  court  was  in  conformity  with 
the  law  as  applied  in  the  state  of  Delaware. 

Tbe  rule  extracted  from  tbe  case*  was  thus 
stated  by  Mr.  Justice  Swayne: 

"In  coDSidering  It  [the  rule  In  SHeUej^t  Cam, 
1  Coke,  88]  with  reference  to  the  present  cose 
a  few  cardinal  principles,  as  well  settled  ss  the 
rule  itself,  must  be  kept  in  view.  In  constru- 
ing wills,  where  tbe  question  of  its  application 
arises,  the  intention  of  the  testator  must  be 
fully  carried  out,  so  far  as  it  can  be  done  con- 
sislenily  with  tbe  rules  of  law.  bat  no  farther. 
Tbe  meaning  of  this  is,  that  the  testator  bas 
used  technical  language,  wbich  brings  tbe  case 
within  the  rule,  a  declaration,  however  posi- 
tive, that  tbe  rule  ahall  not  apply,  or  that  the 
estate  of  tbe  ancestor  shall  notcontinue beyond  . 
the  ptimary  express  limitation,  or  that  bis  beirs 
shall  take  by  purchase  and  not  by  descent, 
will  be  unavailing  to  exclude  tbe  rale  and  can- 
not affect  the  result.  But  if  there  are  explana- 
tory and  qualifying  expressions,  from  which  It 
appears  that  tbe  Import  of  tbe  technical  lan- 
gunge  is  contrary  to  the  clear  and  plain  intent 
of  the  testator,  tbe  former  must  yield  and  the 
latter  will  prevail." 

And.  after  examining  tbe  language  used,  the 
conclusion  was  thus  expressed: 

"We  entertain  no  doubt  that  the  testator  in- 
tended to  give  a  life  estate  only  to  Richard, 
and  a  fee  simple  to  bis  issue,  and  that  tbey 
should  be  tbe  springhead  of  a  new  and  inde- 
pendent stream  of  descent.  We  find  nothing 
in  tbe  law  of  tbe  case  which  prevents  our  glv- 
Ingeffect  to  that iotent" 

We  sgree  wlA  the  court  below  tlut  tbe  rea- 
soning of  the  case  of  Danid  v.  Whartenh^. 
ntpra.  if  applicable  to  the  present  case,  wouid 
sustain  the  construction  put  upon  tbe  will  of 
Samuel  De  Vaughn  tbe  supreme  court  of 
llie  District: 

But  even  It  that  cue  be  regarded  as  declara- 
tory only  of  tbe  law  of  Delaware,  its  principles 
were  followed  and  applied  In  tbe  subsequent 
case  of  Green  v.  Green,  90  U.  S.  28  Wall.  480 
[28:  76],  involving  the  construction  of  a  con- 
veyance of  lands  situated  in  the  District  of 
Columbia,  and  where  the  cases  of  Daniel  v. 
*  Whartenbg.  84  U.  S.  17  Wall.  689  [31:  [578 
661],  and  Ware  T.  Richardaon,  8  Md.  605  [50 
Am.  Dec.  76'^],  were  both  approved. 

We  therefore  think  It  clear  that,  under  the 
law  as  declared  in  tbe  courts  of  Maryland  and 
of  tbe  District  of  Columbia,  Msrtba  Ann 
Mitchell  took  a  life  estate  only,  aod  that  her 
children  took  an  estate  in  fee. 

In  tbe  view  that  we  have  taken  of  the  case 
we  are  not  called  upon  to  reinforce  tbo  reason* 
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big  of  the  cfiMB  dted,  bnt  we  shall  add  a  ringle 
omervatloQ  io  appllcatton  of  ChaDcellor  Kent's 
statement  of  an  exception  to  the  rule.  4  Kent, 
Com.  6tb  ed.  831.  The  word  "heirs'*  In  order 
to  be  a  word  of  limitation,  must  Include  all  tbe 
peisocalD  all  geoeratioDs  belooKiog  to  tbe  claaa 
deslfoated  bj  the  law  as  "helts."  Bat  tbe  de- 
vlse liere  was  to  Martha  Ann  for  life,  end  at 
her  decease  to  her  heirs  beffotten  of  her  body 
and  to  their  heirs  and  assigns — a  restricted 
class  of  beirs, — and  this  limitation  shows  that  it 
was  the  intention  of  tbe  testator  that  Martha 
Ann's  children  should  become  the  root  of  a  new 
succession,  and  taka  as  ptirchasen  and  not  aa 
beirs. 

The  deertt  iff  Uu  eovrt  bcUne  is  afflrmti. 


E.  ALL0E7EB  et  al.,  Fife,  in  Brr., 

V. 

STATE  OF  LOUISIAliA. 
(See  8.  0.  BeporterlB  ed.  OT  BMJ 

S^it  if'j^Hten — right  to  cQntrae^—iiaiirainee 
without  the  etate. 

L  Tbeilgbtof  aoltlaBDof  astatetosendanotifl- 
catlon  br  mall  to  an  iDStirance  compftny  In  an- 
other sute,  whioh  Is  not  autborlzed  to  do  bustneas 
In  the  state  where  be  resides.  In  order  that 
fnannuioe  pievlonslr  provldad  fbr  br  a  valid  eoa- 
traet  made  and  to  be  performed  outaide  the  state 
might  attach  to  tbe  property  speolfled  In  a  ahip- 
ment  mentioned  In  the'notloe,  although  tbe  prop* 
•rtr  waa  then  within  the  atate.  oannot  be  pro- 
blblted  br  a  state  atatnte^  atnce  that  ilgbt  la 
Ineladed  In  tbe  ''Ubertr"  of  tbe  oJttren  wUdi  to 
protected  agmlnst  deprf vatlon  without  due  proo- 
en  of  law. 

IL  Tbe  pilTllege  of  panulng  an  ordhiarr  oaUlng 
or  trade,  and  of  acquiring,  holding,  and  selling 
property,  embraoes  tbe  right  to  make  all  proper 
contiaota  In  relation  thereto. 

S.  The  statute  No.  N  of  I«.  I«wb  IBM  to  unoonstl- 
tuttooal,  when  cooBtrued  to  prevent  an  owner  of 
cotton  tn  that  state  from  sending  to  an  losuniQce 
oompanjr  of  another  state,  not  authorised  to  do 
Inuloeea  Id  Louisiana,  an  order  br  mall  for  Inaur- 
ance  on  tbe  cotton  to  be  shipped  to  a  foreign  port, 
In  pursuance  ofa  valid  oon tract  for  tuob  Insur- 
ance prerlouslr  made  and  to  be  performed  in  the 
other  state. 

aubmiU^  January  6.  1897.  Ikekbd  Uareh 
1,1897, 

IN  ERROR  to  tbe  Supreme  Court  of  tbe 
State  of  Louisiana  to  review  a  judgment  io 
faror  of  the  State  of  Louisiana,  plaintiff, 
against  E.  Allgeyer  et  al.,  for  tbe  recovery  of 
a  fine  of  $1,000  for  a  violation  of  tbe  Louis 
fana  statute  of  18H,  No.  66.  to  prevent  per 
sons  from  dealing  with  marine  insurance  com- 
pataies  that  have  not  complied  with  such  stat- 
ute. Rttened,  and  case  remanded  for  furtb^t 
proceedings. 
See  same  case  below,  48  La.  Ann.  104. 

Statement  by  Mr.  Justice  Peekh»m: 
Tbe  legislature  of  Louisiana.fo  tbe  year  1894. 
passed  an  act  known  as  act  No.  66  or  the  Acif 
of  that  year.  ItlsenUUed  "An  Act  to  Pre- 
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vent  Persons.  Corporaiioos,  or  Firms  fro  to 
Dealing  with  Marine  losurAnce  Compaoiea 
That  Have  Not  Complied  with  Law." 

The  act  reads  as  follows:  "Be  it  emetedbj^ 
the  General  Aeaemblyof  Vu  State  of  Lovieiana, 
That  any  person,  firm,  or  corporation  who  shall 
fill  up,  sign,  or  issue  in  this  state  any  certifi- 
cate of  tnsQ ranee  under  an  open  marine  policy, 
or  who  In  uy  manner  whatever  does  any  act 
in  this  atat«  toeffect  for  himself,  or  for  another, 
insurance  on  property  then  in  this  state,  in  any 
marine  insurance  companv  which  has  not  com- 
plied Id  all  respects  with  toe  laws  of  this  state, 
shall  be  subject  to  a  fine  of  $1,000  for  each 
offense,  which  sball  be  sned  for  In  any  com- 
petent court  by  the  attoroCT  noeral  'for  the 
benefit  of  tbe  charity  hospitals  In  New  Orleana 
and  Shreveport." 

By  reason  of  tbe  provisions  of  this  act,  the- 
stale  of  Louisiana  on  the  21st  of  December, 
1894,  filed  its  petition  In  one  of  the  courts  of 
first  iostauce  for  tbe  parish  of  Orleans,  and 
alleged,  in  substance,  uat  tbe  defendants,  £. 
Allgeyer  &  Co.,  hsd  violated  the  statute  by 
mailing  in  New  Orleans  a  letter  of  advice  or 
certificate  of  marine  insurance  on  tbe  27tb  of 
October,  1884,  to  tbe  Atlantic  Mutual  Insur- 
ance Company  of  New  York,  advising  that 
company  of  tbesfaipmeotof  100  bales  of  cotton 
to  foreign  ports  in  .sccordance  with  tbe  terma- 
of  an  open  marine  policy,  etc  The  aiate 
sought  to  recover  for  three  violatfoos  of  the 
act  the  sum  of  $3,000. 

Tbe  defendants  filed  an  answer,  in  which,, 
among  other  tblnga.tbey  averred  that  tbe  above- 
Damed  act  was  uo constitutional  in  that  it  de- 
prived them  of  their  property  without  due  proc- 
ess of  law,  and  denied  tbem  tbe  equal  protection 
of  *the  laws  in  violation  of  tbe  Constltu-  [58^ 
tlon  of  the  state  of  LouislaA  and  also  of  the  Con- 
stitution of  tbe  United  States.  Tbey  also  set  ui> 
that  tbe  busineas  concerning  which  tbe  defend- 
ants were  sought  to  be  made  liable,  and  the  con- 
tracts made  in  reference  to  such  business,  were- 
beyond  tbe  jurisdiction  of  tbe  state  of  Louisiana 
and  that  the  defendants  were  not  amenable  to 
Kny  penalties  imposed  bv  Its  laws;  tbat  the  con- 
tracts of  insurance  made  by  defendants  were 
mnde  with  an  insurance  company  in  the  state- 
of  New  Tork,  where  the  premiums  were  paid, 
and  where  tbe  losses  thereunder,  if  any,  were- 
also  to  be  paid;  that  the  contracts  were  New 
York  contracts,  and  that  under  tbe  Constitutioik 
of  the  United  Statea  tbe  defendanU  had  tho 
right  to  do  and  perform  any  act  or  acts  wltbla 
the  atate  of  Louisiana  which  might  1m  neces- 
sary and  proper  for  tbe  eiecution  of  those  con- 
tracts, and  that  in  so  far  as  the  act  No.  66  of 
tbe  general  assembly  of  the  atate  of  Louisiana 
of  the  year  1894  might  be  construed  to  prevent 
or  interfere  with  tbe  execution  of  soeli  con- 
tracts, the  same  was  uncoDstltutlonal  and  1o 
violation  of  tbe  Constitution  of  both  the  State 
of  Louisiana  and  the  United  States. 

Tbe  case  was  tried  upon  an  agreed  state- 
mentof  facts,  as  follows:  The  Atlantic  Mut- 
ual Insurance  Company  is  a  corporation  created 
by  tbe  laws  of  the  state  of  New  York  and  dom- 
iciled and  carrying  on  business  in  tbat  stale, 
and  the  defendants  made  a  contract  with  tbat 
company  for  an  open  policy  of  marine  insur- 
ance for  $200,000,  on  atxouDt  of  themselves, 
and  to  cover  cotton  In  hales  porcbased  and 
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shipped  by  them  oo  which  drafts  might  be 
drawn  for  the  purchaser,  upon  "Whom  It 
Might  Cnocern."  By  ihc  lenns  of  the  policy, 
unoDgotber  tbiogs,  U  was  stated:  "Sbipments 
ftppllMble  to  this  policy,  to  be  reported  to  tbis 
company  by  mail  or  telegraph  the  day  pur- 
chased, warranted  not  to  cover  cotton  Id 
cliarge  of  carriers  on  sbore  or  duriag  inland 
transportation.   No  rislc  is  to  be  insured  by 

this  policy  until  a  letter  signed  by  ,  and 

addressed  to  the  president  of  this  company, 
detailing  the  name  of  the  vessel,  particulars  of 
the  shipment,  with  description  of  the  property 
and  amount  to  be  insured,  is  deposited  in  the 

681]po8tofflce  at  ,  which  must  be  •done 

while  the  property  is  In  good  safety,  and  in  all 
cases  prior  to  tbe  departure  of  the  risk  from 
—~;  a  duplicate  of  such  letter  to  be  sent  by  the 
following  mail.  A.  new  and  separate  policy  to 
be  issued  for  each  risk,  the  premium  on  which 
is  to  be  paid  in  cash  upon  the  delivery  of  such 
policy  in  New  York  to  £.  Allgeyer  &  Com- 
pany." 

The  Atlantic  Mutual  Insurance  Company  is 
engaged  in  the  business  of  marine  insurance, 
and  nas  appointed  no  agent  in  tbe  state  of 

Iiouisiana,  and  has  notcompHed  with  the  con- 
ditions required  by  the  laws  of  that  »tate  for 
tlie  doing  of  business  within  tbe  same  by  in- 
surance companies  incorporated  and  domiciled 
out  of  the  slate. 

On  tbe  23d  of  October.  1894,  the  defendants 
moiled  lo  that  company  a  communlcalioQ, 
Elating  insurance  was  wanted  by  defendants  for 
account  of  same  (the  open  policy),  loss,  if  any, 
payable  at  Paris  in  French  currency,  etc.,  for 
$3,^00  on  100  bales  of  cotton,  which,  at  the 
time  of  the  communication,  were  within  the 
state  of  Louisiana.  Tbe  premiums  to  be  paid 
under  the  contract  of  insurance  and  tbe  lessor 
losses  under  thessme  were  payable  in  the  city 
of  Kew  Yorli,  the  premiums  lieing  remitted  \>y 
the  defendants  from  New  Orleans  by  eichanee. 

Defendanls  are  exporters  of  cotton  from  the 
port  of  New  Orleans  to  ports  in  Great  Britq' 
and  on  the  continent  of  Europe;  tbey  sell 
ton  In  New  Orleans  to  purcLa^i^rs  at  suid  ^'^^•^C' 
For  the  price  of  every  sale  of  coiton  ma    \e*,  * 
them  they,  in  accordance  with  the  g'^.\°^\ 
custom  of  business,  draw  o  bill  of  cxc*"  ^.^''A 
against  tbe  purchaser,  attai  liiny  to  Ibip.'^' Qt 
tbe  bill  of  lading  for  tbe  cnlion  !md  i\ eS'^ ^'S'*  V's^.  o* 
on  tbe  Atlantic  Mutual  Ins'irantf; 
for  a  new  and  separate  policy  of  irv.e  xQ^U 
spoken  of  in  the  open  poliCT,  and  Q  ''\<^^  o^^%^"^,-c  v^^l-a 
the  said  order  Is  as  follows:  eN^V>V^ 

Attached  to  draft  No.  —  onifi''S>\^a<^l=N''^^^^^^  v» 
E.  Allgeyer  &  Co.,  New  Orleans.^^c  » 
lantic  Mutual  Ins.  Co.,  New  ToriJJot^*^^'*'e!S*A°      a^""  ^al 

Marks  and  numbera.  .   Mo^V%*^  ,^.o<ker 

Please  deliver  to  olV.v^V 

582]  policy  •for  |  on  >^.<S>^t^^^  ^^'ji^ 

— —  from  New  Orleans  ^  ^^%S° 

Bespectfully.  _   _<N^''  . 


order  for  insurance  attacbed,  In  either  case  is 
sent  from  New  Orleans  first  to  Kew  York, 
where,  afier  Its  negotiation  or  before  being 
forwarded  from  thence  for  collection,  the 
order  for  insurance  is  presented  to  the  Atlantic 
Mutual  Insurance  Company.  Upon  ibis  show- 
ing the  insurance  company  In  New  York  is!<ue» 
and  delivers  to  tbe  holder  of  the  exchange  and 
bill  of  lading  when  the  former  bad  bran  ne- 
gotiated, or  to  the  agent  of  defendant  when  tbe 
exchange  has  not  b«Q  negotiated,  a  new  and 
a  separate  policy  of  insurance  for  the  cotton, 
in  accordance  wlih  tbe  contract  made  with  the 
defendants  and  evideoced  by  the  policy  above 
mentioned  and  described.  This  new  and  sepa- 
rate policy,  when  received,  is  atuchpd  to  the 
bill  of  exchange.  Tbe  exchange  cannot  be 
negotiated  In  New  York  unless  it  is  accom- 
panied by  both  the  bill  of  lading  and  order  for 
insurance,  and  unleas  the  new  and  separate 
policy  issued  by  tbe  company  is  attached  to 
It  tbe  purchaser  of  the  cotton  la  under  no  ob- 
ligation to  pay  the  bill  drawn  on  him  for  the 
price  of  the  cotton.  The  new  and  separate 
policy  delivered  to  the  holder  of  the  exchange 
and  bill  of  lading  in  New  York,  or  to  defend- 
ants' agent  there,  as  the  case  may  be,  is  for  the 
benefit  of  tbe  holderof  tbe  latter,  or  of  defend- 
ants, according  as  the  exchange  has  been 
negotiated  or  not.  Tbe  holderof  tbe  excbnniEe 
becomea  tbe  owner  of  tbe  cotton  covered  by 
tbe  bill  of  lading  attached  and  is  the  owner  of 
the  policy  of  insurance  covering  the  same, 
in  the  event  of  a  loss  within  tbe  terms  of  tbe 
policy. 

The  business  thus  described  is  conducted  aft 
above  by  the  general  custom  and  agreement 
of  all  parties  concerned. 

The  court  of  first  instance  before  which  the 
trial  was  had  ordered  that  plaintiffs  de^^and 
be  rejr^ed  and  that  judgment  in  favorJe  pur- 
AgS^    ta  be  given.    An  appeal  w/s  is  Iti 


Judgment  to  the  8upr''..t'ance  com 
Nlch,  after  argumer'wiib  ibe  laws 
'^tioD,  reversedis  within  iu  limits, 
and  gavuid  no  business  within 
V  (1  ftracu  were  not  therein 

tt  of  Louisiana  says  that 
^tbin  that  state,  the  letter 
act  therein  done  to 
property  then  in  tlie 
nee  company  which 
laws,  and  such  act 
tbe  statute.  As 
\it  is  a  violation 


per 


(Signed) 


'edcral  Coosti- 
cfeadantfl  of 
law.  Tbe 
ot  become 
consistent 
of  the 
tiend- 
izi'n 
of 


This  hill  of  exchange,  wit! 
attacbed,  is  sometimes  neg< 
io  the  city  of  New  York; 
nesotiated  at  all,  but  forw 
collection  from  tbe  purcb 
Tbe  bill  of  exchange,  with  b 
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vltbfn  the  itate  of  LoufslBDa  is  to  be  found  Id 
article  286  of  tbe  Cooaiitutlon  of  that  state, 
vbich  reads  as  followB:  "  No  foreigo  corpora 
-tioD  shall  do  aoy  business  in  this  state  without 
bariDg  one  or  more  known  places  of  buaioess 
and  an  authorized  ageot  or  agents  in  the  state 
upon  whom  process  may  be  serred." 

It  is  not  claimed  in  this  suit  that  the  Atlao- 
llc  Mutual  losurauce  CompAOj  baa  Tiolated 
this  provision  of  the  GooatitutioD  by  doing 
business  within  the  state. 
«84]  *In  3tat0  t.  Wiaiam$,  M  La.  Anta.  «22. 
the  supreme  court  of  that  state  held  that  an 
«pen  policy  of  marine  Insurance,  similar  In 
•II  respects  to  the  one  herein  descrlhed,  and 
made  by  a  foreign  Insurance  company,  not 
■doing  business  within  the  state  and  bavfue  no 
«KeDt  therein,  must  be  considered  as  made  at 
<the  domlcil  of  the  company  laming  tbe  opeo 
policy,  and  that  where  id  such  case  the  insnr- 
ance  company  had  do  agent  In  Louisiana  It 
■could  not  be  considered  as  doing  an  Insuraoce 
business  witbin  the  state. 

The  learned  counsel  for  the  state  also  ad- 
mits in  his  brief  the  fact  that  tbe  contract  (i. 
the  open  policy)  was  entered  into  at  New  Toric 
-citv. 

In  the  course  of  tbe  (q>lnion  delivered  in 
this  case  by  the  supreme  court  of  LonlUana 

Chat  court  said: 

"The  open  policy  la  this  case  is  conceded 
to  be  a  New  Yoric  contract;  beoce  tbe  special 
4nsuraace  effected  ou  tbe  cotton  complained  of 
bere  was  a  New  York  contract.   .   .  . 

The  question  presented  la  tbe  simple  propo- 
■eltioo  wnether  under  the  act  a  party  while  in 
the  state  can  Insure  property  In  Louisiana  in 
«  foreigo  insurance  com  pany,  which  has  not 
■complied  with  the  laws  of  the  state,  under  an 
•open  policy,  tbe  special  contract  or  insur- 
ance and  the  open  poller  being  contracts  made 
and  entered  Into  beyond  the  limits  of  tbe  state. 
.  .  .  We  are  not  dealing  with  the  contract. 
If  It  be  legal  tn  New  York,  it  is  valid  else- 
where. We  sre  concerned  only  with  tbe  fact 
-of  its  bavlDg  been  entered  Into  by  a  citizen  of 
Louisiana  while  withiu  her  limits  affecting 
iiroperty  within  her  terrUorlal  limits.  It  is 
the  act  of  tbe  party,  and  not  the  contract, 
-which  we  are  to  consider.  The  deteodants 
-who  made  the  contract  did  so  wblle  they  were 
In  the  state,  and  it  bad  refereuce  to  property 
located  within  tbe  state.  Sucb  a  contract  is 
in  violatioD  of  tbe  laws  of  tbe  state,  aad  the 
'defendants  who  made  it  were  within  the  jurls- 
<<lIctioD  of  the  state,  and  must  be  necessarily 
subject  to  ils  penalties,  unless  there  is  some  in- 
blbition  in  tbe  Federal  or  state  Constitution,  or 
that  It  violates  one  of  those  inalienable  rights 
-It85]relatlng  *to  persons  and  property  that  are 
inherent,  altbough  not  expressed  in  the  or- 

fanic  law.  It  does  not  forbid  tbe  carrying  on 
y  tbe  insurance  company  of  ils  legalized 
business  wltbln  tbe  state.  It  is  a  means  of 
ptereDtlng  its  dtdngso  without  subsurlbiDg  to 
«ertaln  cooditlooi  which  are  recognized  as 
legitimate  and  proper.  It  does  not  destroy 
the  constitutional  right  of  the  citizens  of  New 
York  to  do  busioess  within  tbe  state  of  Louis- 
iana or  of  tbe  citizens  of  Louisiana  from  in- 
flurioe  property.  It  says  to  the  citizens  of 
New  YorU  engaged  lu  Insurance  business  that 
4liey  must,  like  Its  own  citizens,  pay  a  license 


and  have  an  authorized  agent  In  the  state  as 
prerequisite  to  their  doing  said  business  within 
its  slate,  and  says  to  its  own  citizens:  You 
shall  not  make  a  coutrvst,  whUe  in  the  state, 
with  any  fozeign  insurance  company  which 
has  not  complied  with  the  laws.  Ton  shall 
not  tn  this  manner  contravene  the  publlo  pol- 
icy of  the  state  In  aiding  and  assisting  In  the 
violation  of  the  laws  of  the  state.  Tbe  sover- 
eignty of  the  state  would  be  a  mockery  If  it 
had  not  tbe  power  to  compel  its  citizens  to  re- 
spect Its  laws.  .  .  .  The  defendants  while 
in  the  state  undoubtedly  insured  their  prop- 
erty located  In  the  state  id  a  foreign  iiuurance 
company  under  an  open  policy.  Tbe  instant 
the  letter  or  communication  was  mailed  or 
telegraphed  tbe  property  was  insured.  Tbe 
act  of  Insurance  was  done  within  the  state 
and  the  offense  denounced  by  tbe  statute  was 
complete.  .  .  .  There  Is  in  tbe  statute  ao 
apparent  Interference  with  tbe  liberty  of  de- 
fendants In  restricting  tbelr  ri^ts  to  place  In- 
surance  on  property  of  their  own  whenever 
and  ia  what  company  they  desired;  but  In  ex- 
ercising this  liberty  they  would  Interfere  with 
tbe  policy  of  the  state,  in  forbidding  insuraoce 
companies  which  have  not  complied  with  tbe 
laws  of  the  state  from  doing  buslneas  within 
its  limits.  Individual  liberty  of  action  must 
give  way  to  the  greater  right  of  the  collective 
people  in  the  assertion  of  well-deflned  policy, 
designed  and  intended  for  the  general  wel- 
fare." 

The  general  contract  contained  in  tbe  open 
policy,  as  well  *as  the  special  insurance[ll86 
upon  each  shipment  of  goods  of  which  notice  to 
given  to  the  Insurance  company,  being  con- 
tracts made  in  New  York  and  valid  there,  tbe 
stale  of  Louisiana  claims  QolwUbstaodiug  such 
facts  that  the  defendants  have  violated  tbe  act 
of  1894,  by  doing  an  act  In  that  state  to  effect 
for  themselves  insurance  ou  their  property 
then  in  that  state  in  a  marine  insurance  com- 
pany which  had  not  complied  in  all  respect* 
with  the  laws  of  that  state,  and  ibat  such  vio- 
lation consisted  in  the  act  of  mailiog  s  letter 
or  sending  a  telegram  to  the  iosurauce  com- 
pany in  New  York  describing  the  cotton  upon 
which  the  defendants  desired  the  insurance 
under  tbe  open  marine  policy  to  attach.  It  is 
claimed  on  the  part  of  tbe  state  that  Its  legla- 
lature  had  the  power  to  provide  that  snch  an 
act  'should  be  illegal  and  to  subject  the  of- 
fender to  the  penalties  provided  in  tbe  statute. 
It  ia  said  by  tbe  supreme  court  that  tbe  valid- 
ity of  such  a  statute  has  been  decided  in  prin- 
ciple lu  this  court  in  tbe  case  of  Booptr  v. 
CaWvrnia.  15S  U.  8.  (MS  [89: 2^13. 

We  think  tbe  dlstinctioD  between  that  caaa 
and  the  one  at  bar  is  [daln  and  material.  Ttw 
state'of  California  made  it  a  misdemeanor  for 
a  person  in  that  state  to  procure  insurance  for 
a  resident  of  the  state  from  an  lusurance  com- 
pany not  incorporated  under  its  laws,  and 
which  liad  not  filed  a  bond  required  by  those 
lawB  letative  to  Insurance.  Hooper  was  a  resi- 
dent of  San  Francisco,  and  was  the  agent  of 
tbe  flrin  of  Johnson  &  Higglns,  who  were  In- 
surance brokers  residing  and  having  their  prin- 
cipal phce  of  business  Id  ihecltyof  New  York, 
but  having  also  a  place  of  business  in  tbe  city 
and  cousty  of  8ao  Francisco,  of  which  tbe  de- 
I  fendant  liad  charge  aa  thdr  empldyee  and 
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wrent.  Tn  response  to  a  request  from  a  Hr, 
Hoii,  a  residcDt  of  the  state  of  Callfomfa,  tbe 
^ffeadant  Hooper  procured  through  his  priu- 
«ipa)s,  Johnson  &  Biggins,  an  insurance  upon 
ibe  steumer  Alliance,  beloaglng  to  said  Mott.  In 
the  China  Mutual  Insurance  Company,  vbicb 
was  a  company  not  then  and  there  Incorpor- 
ated under  the  laws  of  CaUfomla,  and  not 
baving  itself  or  by  Its  agent  filed  the  bond  re- 
<)ulred  by  those  laws  relating  to  Insurance.  The 
policr  was  delivered  by  tbe  defeodant  Hooper 
■587'j  to  Hott,  tbe  insured,  at. *San  Francisco, 
who  thereupon  paid  Hooper,  as  agent  of  John- 
con  &  Higgina,  tbe  premium  tor  the  insurance. 
Tbe  case  states  that  "all  the  Terbal  acts  of 
Mott,  tbe  insured,  and  also  of  the  defendant, 
«nd  all  his  acts  as  ageot  io  procuring  said  In- 
isurance,  were  done  in  tbe  city  and  county  of 
Sao  Francisco."  Tbe  court  held  that  tbe  whole 
transaction  amounted  to  procuring  insurance 
-wKliln  the  state  of  California  by  Hooper,  re- 
tiding  there,  and  for  a  resident  in  the  state, 
from  an  insurance  company  not  incorporated 
under  Its  laws  and  which  bail  not  filed  the  bond 
rt-quired  by  the  laws  of  the  stale  relatlTe  to  in- 
surauce;  that  Hooper,  the  defendant,  acted  as 
tbe  agent  of  his  principals  In  New  York  city, 
w  bo  were  average  adjusters  and  brokers  there, 
«ntl  who  hud  a  place  of  business  in  Han  Fran- 
cisco, and  that  Hooper,  as  sucb  broker,  baring 
Applied  for  tbe  Insurance  to  his  principals  in 
>iew  York  city,  received  the  policy  from  tbem 
for  delivery  In  San  Francisco,  and  the  pre- 
mium was  Uiere  paid. 

Upon  the  question  as  to  tbe  place  where  tbe 
<ontract  was  made,  Mr.  Justice  White,  speak- 
ing for  tbe  court,  said:  "It  is  claimed,  how- 
-ever,  that.  Irrespective  of  this  rcommercej 
•clause,  tbe  conviction  here  was  illegal,  first, 
because  tbe  statute  is  by  its  terms  luvalld,  in 
that  it  undertakes  to  forbid  the  procurement 
■of  a  contract  outside  of  thestate:  and,  secondly, 
because  the  evidence  shows  that  the  contract 
was  io  fact  entered  into  without  the  territory 
•of  California.  The  language  of  tbe  statute  is 
not  fairly  open  to  this  construction.  It  pun- 
ishes 'every  person  who  io  this  state  procures 
■or  agrees  to  procure  for  a  resident  of  this  state 
Any  insurance,'  etc.  The  words  'who*  In  this 
-fllate'  cannot  be  read  out  of  tbe  law  in  order  to 
nullify  it  under  tbe  Constitution." 

In  the  case  before  us  tbe  contract  was  made 
tKyond  the  territory  of  the  iiate  of  Louisiaoa, 
and  the  only  thing  that  tbe  facts  show  was 
done  within  that  state  was  the  mailing  of  a 
letter  of  notification,  as  above  mentioned,  which 
was  done  after  tbe  principal  contract  bad  been 
made. 

Tbe  distinction  between  a  contract  made  with- 
in and  that  made  without  the  state  is  again  re- 
ferred to  by  Mr.  Justice  White  in  the  same 
■588]cBse  as  follows:  '  'It  Is  said  that  tbe  *rigbt 
-of  a  citizen  to  contract  for  insurance  for  him- 
-telf  is  guaranteed  by  tbe  14tb  Amendment,  aod 
that,  therefore,  be  cannot  be  deprived  by  the 
«taie  of  the  capacity  to  so  contract  through  an 
Agent.  Tbe  I4th  Amendment,  however,  does 
not  guarantee  tbe  dtizen  the  right  to  make 
vithtn  Ml  ttate,  either  directly  or  indirectly,  a 
■contract,  the  making  whereof  it  eor>stitutioiiaUf/ 
forbidden  If  the  atate.  The  propotition  that,  be- 
■eavae  a  eituen  might  make  «uM  a  contract  for 
•himaeif  beyond  the  confine*  of  hi*  niate,  therefore . 
ICo  U.  S. 


Ju  mi^t  autTwriie  an  agent  to  violate  in  hit  ho- 
half  we  lava  of  hit  atate,  within  herown  limiti, 
invcitet  a  dear  noa  tequitur,  and  ignore*  the 
vital  dittinetion  betioeen  acta  done  toithin  and 
aelt  done  beyond  a  at4tt^aJuriadietion." 

We  do  not  intend  to  throw  any  doubt  upon 
or  in  the  least  to  shake  the  authority  of  Hooper 
V.  CaUfomia,  15S  IT.  8.  648  [39:  ZUl],  but  the 
facts  of  that  case  and  tbe  principle  therein  de- 
cided are  totally  different^from  the  case  before 
us.  In  this  case  tbe  only  act  which  it  Is 
claimed  was  a  violation  of  tbe  statute  in  ques- 
tion consisted  in  sending  the  letter  through  tbe 
mail  notifying  the  company  of  the  property  to 
be  covered  by  tbe  policy  already  delivered. 
We  have  then  a  contract  which  It  Is  conci-ded 
was  made  outside  aod  beyond  tbe  limits  of  tbe 
Jurisdiction  of  the  state  of  Louisiana,  being 
made  and  to  be  performed  within  tbe  state  of 
New  York,  where  the  premiums  were  to  be 
paid  and  losses,  if  any,  adjusted.  The  letter 
of  notification  did  not  constitute  a  contract 
made  or  entered  into  within  the  state  of  Lou- 
isiana. It  was  but  the  performance  of  an  act 
rendered  necessary  by  tbe  provisions  of  the 
contract  already  made  between  tbe  parties  out- 
side of  the  state.  It  was  a  mere  notification 
that  the  contract  already  in  existence  would 
attach  to  that  particular  i^operty.  In  any 
event,  the  contract  was  made  in  New  York, 
outside  of  the  jurisdiction  of  Louisiana,  even 
though  tbe  policy  waa  not  to  attach  to  the  par- 
ticular property  until  the  notiflcatioo  was  sent. 

It  Is  natural  that  the  state  court  should  have 
remarked  that  there  is  In  this  "statute  an  appa- 
rent interference  with  the  liberty  of  defendants 
in  restricting  their  rights  to  ^lace  {osur-[589 
ance  on  property  of  their  own  whenever  and  in 
what  company  they  desired."  Such  interfer- 
ence is  not  only  apparent,  but  it  Is  real,  and 
we  do  Dot  think  that  it  is  justified  for  tbe  pur- 
pose of  upholding  what  the  state  says  is  its 
policy  with  regard  to  foreign  losurance  com- 
panies which  had  not  comf^ied  with  the  laws 
of  the  state  for  doing  business  within  Its  limits. 
In  this  case  the  company  did  no  business  within 
tbe  state,  and  Uie  contracts  were  not  therein 
made. 

The  supreme  court  of  Louisiana  says  that 
the  act  of  writing,  within  that  state,  the  letter 
of  notiflcalioQ,  was  an  act  therein  done  to 
effect  an  insurance  on  property  then  in  the 
state,  in  a  marine  insurance  company  which 
had  not  complied  with  its  laws,  aod  such  act 
was  therefore  prohibited  by  the  statute.  As 
so  construed  we  think  tbe  statute  is  a  vlolalion 
of  the  14th  An^ndment  of  the  Federal  Consti- 
tullon,  in  that  It  deprives  the  dcfendantfi  of 
their  liberty  without  due  process  of  law.  The 
Btuiute  which  forbids  sucb  act  does  not  become 
due  process  of  law,  because  It  is  inconsistent 
with  the  provisions  of  the  Constitution  of  the 
Cnion.  Tbe  liberty  muntioned  in  thatamend- 
ment  means,  not  only  the  right  of  the  ciiizco 
to  be  free  from  tbe  mere  pbysical  rcslraint  of 
his  person,  as  by  iocarcerution,  but  the  term  U 
deemed  to  embrace  the  right  of  tbe  citizen  to 
be  free  in  the  enjoyment  of  all  his  faculties:  to 
be  free  to  use  them  io  all  lawful  wavs;  to  live 
and  work  where  he  will;  to  earn  his  livelihood 
by  any  lawful  calling;  to  pursue  any  liveli- 
hood or  avocation,  and  for  that  purpose  to  en- 
ter into  alt  contracts  wbich  may  be  •proper, 
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necessary,  and  esscotfol  to  bis  carrying  out  to 

a  successful  cuucluaioD  the  purposes  above 
mentioocd. 

It  was  saitl  by  Kr.  Justice  Bradley  in  Dutch- 
gri  Union  S.  H,  A  L.  S.  L.  Co.  t.  Ormmt 
Ciiu  L.  8.  L.  A  S,H.  Co.  ni  U.  S.  746,  782 
580.  589],  In  the  course  of  hia  coacurriog 
opinion  {d  that  case,  that  "the  rigbt  to  follow 
any  of  the  commou  occupations  of  life  is  an 
ioalleDable  right.  It  was  formulaled  as  such 
under  the  phrase  'pursuit  of  happiness'  in 
the  Declaratioo  of  Independence,  which  com- 
menced with  the  fundamental  propositioo  that 
'all  men  are  (jrcated  equal  that  they  are  en- 
dowed by  their  Creator  with  certain  IoalleDable 
BOOIHgbts;  and  among  these  are  Iife,*lfberty, 
and  the  pursuit  of  happioess.'  This  right  Is  a 
large  ingredient  iu  the  civil  liberty  of  the 
citizen."  Agaio.  on  page 764  [589].  tbe  learned 
jusiice  said^  "I  bold  that  tbe  liberty  of  pur- 
suit—the right  to  follow  any  of  the  ordinary 
callings  of  life— la  one  of  ue  privileges  of  a 
dtiaen  of  tbe  United  States."  And  again,  on 
page  765  [5901:  "But  if  it  does  not  abrTdge  (be 
prfvilcges  and  Immunities  of  a  citizen  of  the 
United  States  to  prohibit  him  from  pursuing 
his  chosen  calling,  and  givio^  to  others  the 
exclusive  rigbt  of  pursuing  It,  it  certRiotv  does 
deprive  him,  to  a  cerfain  extent,  of  bis  liberty; 
for  it  takes  from  him  tbe  freedom  of  adopting 
and  following  tbe  pursuit  which  he  prefers; 
which,  as  already  intimated,  is  a  material  part 
of  the  liberty  of  the  citizen."  'It  is  true  that 
these  remarks  were  made  in  regard  to  questions 
of  monopoly,  but  they  well  describe  the  rights 
which  are  covered  by  the  word  "liberty  as 
contained  In  tbe  14tb  Ameodment. 

Again,  in  Poteetl  v.  Petmtvltania.  'iSfl  V.  B. 
07tf,  681  [Si:  358,  356],  Mr.  Jusiice  Harlan,  in 
Btaliog  tbe  opiolnn  oi  the  court,  said:  '*The 
mala  propnaitioo  ndvanced  by  the  defendant  is 
that  bis  enjoyment  upon  terms  of  equality 
with  all  others  in  similar  circumstaoces  of 
the  privilege  of  pursuing  an  ordinary  calliDg 
or  trade,  and  of  acquiring,  liolding,  aod  selling 

ftroperty.  is  an  esseoiial  part  of  his  rights  of 
iben  y  and  property,  as  guaranteed  by  the  14tb 
Amendment.  Tbecourt  asseots  to  this  general 
proposition  as  embodyiog  a  sound  principle  of 
coDsiitutional  law."  It  was  there  held,  bow- 
ever,  that  the  legislation  under  consideration 
In  that  case  did  not  violate  any  of  the  consti- 
tutional rights  of  the  plaintiff  in  error. 

The  foregoing  extracts  bave  been  made  for 
the  purpose  of  showing  what  general  definitions 
have  been  given  in  regard  to  the  meaning  of 
tbe  word  "liberty"  aa  used  in  the  amendment, 
but  we  do  not  lotend  to  hold  that  in  no  aucb 
case  can  the  slate  exercise  its  police  power. 
When  and  bow  far  euch  power  may  be  legiti- 
mately exercised  with  regisrd  to  these  subjects 
may  be  left  for  determination  to  each  case  as  it 
arises. 

Has  not  a  citizen  of  a  state,  nnder  tbe  provi- 
sions of  the  Federal  Constitution  above  men- 
JS91]tloDed,  a  rigbt  to  contract  outside  *of  tbe 
state  for  insurance  on  his  property— a  rigbt  of 
which  state  legislation  cannot  deprive  Mm? 
We  are  not  alluding  to  acts  done  within  tbe  state 
by  an  insurance  company  or  its  agents  doing 
business  therein,  which  are  in  violation  of  tbe 
state  statutes.  Such  acts  come  within  the  prin- 
ciple of  .Owjw  T.  Calirornia,  165U.&648[89: 
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397],  and  would  be  controlled  by  it.  When  w«- 
apeak  of  tbe  liberty  to  contract  for  insur- 
ance or  to  do  an  act  to  effectuate  such  a  con 
tract  already  existing,  we  refer  to  and  have  in 
mind  tbe  facts  of  this  case,  where  the  coutracl 
was  made  outside  tbe  state,  aod  aa  audi  was  a 
valid  andpropercontioct.  The  act  done  witbin> 
the  limits  of  the  state  under  the  clrcumstance*- 
of  this  case  and  for  the  purpose  therein  mea- 
tloned,  we  bold  a  proper  act,  one  which  the 
defendants  were  at  liberty  to  perform  aod 
which  tbe  state  legislature  had  no  rigbt  to  pre- 
vent, at  least  with  reference  to  the  Federal- 
Constitution.  To  deprive  the  citizen  of  such  a 
right  as  herein  described  without  due  process 
of  law  is  illegal.  Such  a  statute  as  this  is 
question  is  not  due  process  of  law,  because  it- 
prohibits  an  act  which  under  the  Federal  Con- 
Btiiutioo  the  defendants  had  a  right  to  per- 
form. This  does  not  interfere  in  any  way 
with  tbe  acknowledged  right  of  tbe  state  U>- 
enact  such  legislation  in  ue  legitimate  exer- 
cise of  its  police  or  other  powers  as  to  it  may 
seem  proper.  In  tbe  exercise  of  such  rigbt,. 
however,  care  must  be  taken  not  to  infrings 
upon  those  other  rights  of  tbe  citizen  whicb 
are  protected  by  tbe  Federal  Constitution. 

In  the  privilege  of  pursuing  an  ordinary 
calling  or  trade  and  of  acquiring,  holding,  and 
selling  property  must  be  embraced  tbe  right  to 
make  all  proper  contracts  In  relation  thereto, 
and  although  tt  may  be  conceded  that  this 
right  to  contract  In  relation  to  persons  or  prop 
erty  or  to  do  business  within  tbe  Jurisdiction  of 
tbe  state  may  be  regulated  and  sometimes  pro 
hibited  when  tbe  contracts  or  busioess  conflict 
with  tbe  policy  of  tbe  state  as  eontained  In  the 
statutes,  yet  the  power  does  not  and  cannot 
extend  to  prohibiting  the  citizen  from  making 
contracts  of  the  nature  involved  in  this  case 
outside  of  tbe  Hmltsaod  jurisdiction  of  tbe  state, 
aod  which  are  also  to  be  performed  outside  of 
such  jurisdictloo;  nor  can  the  *state  [592 
legally  prohibit  its  citizens  from  doing  such  ao 
act  as  writing  this  letter  of  notification,  even 
though  the  property  which  is  the  subject  of 
tbe  insurBoce  may  at  the  time  when  such 
insurance  attaches  be  within  the  limits  of  the 
state.  The  mere  fact  that  a  citizen  may  be 
within  tbe  limits  of  a  particular  state  doea- 
not  prevent  his  making  a  contract  outside  its 
limits  while  he  blmseff  remains  within  it. 
MiUilun  v.  Pratt,  125  Mass.  374  [28  Am.  Rea 
241];  Tildon  v.  Blair,  88  U.  B.  21  Wall.  241 
[32:  6821.  Tbe  contract  in  this  case  was  thus 
made.  It  was  a  valid  contract,  made  outside 
of  tbe  stale,  to  be  performed  outside  of  the 
state,  althoogb  tbe  subject  was  property  tempo 
rarily  within  the  slate.  As  the  contract  waa- 
valid  in  the  place  where  made  and  where  it 
was  to  be  performtd,  the  party  to  tbe  contract 
upon  whom  is  devolved  tbe  rigbt  or  duty  to- 
anid  tbe  ootificatioi  in  order  that  the  insurance 
provided  for  by  the  contract  may  attach  to  th» 

{>roperty  specified  the  shipment  mentioned 
0  the  notice,  must  bave  the  liberty  to  do  tbai 
act  and  to  give  tbtt  noUflcatton  witbln  tbe 
Umits  of  tbe  state,  aty  prohibition  of  the  state 
statute  to  the  contrary  notwithstanding.  Tbo 
giving  of  tbe  notice  Is  a  mere  collateral  mattery 
ft  is  not  the  contract  Itfielf,  but  is  an  act  per- 
formed pursuant  to  a  ralid  contract  which  tbe 
slate  bad  no  rigbt  or  jirisdlctlon  to  prevent  iia< 
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-<-itizeos  from  making  outside  the  limits  of  tbe 
«laie. 

Tfae  Atlaatic  Mutual  Insurance  Company  of 
Kew  York  bas  done  no  business  of  insurance 
within  the  siHte  of  Louisiana  and  has  not  sub- 
jected ilsctf  to  any  provisions  of  the  statute  in 
([uesiiOD.  It  liad  (be  right  ti>  enter  into  n  con- 
tract in  New  York  wilb  citizens  of  Louisiana 
for  Ihe  purpose  of  insuring  the  property  of  its 
•citizens,  even  if  (hat  property  were  In  the  state 
-of  Louisiana,  and  correlatively  the  citizens  of 
Louisiana  had  (he  right  without  tlie  state  of 
-eniering  into  contract  with  an  Insurance  com- 
pany for  tbe  same  purpose.  Any  act  of  tbe  state 
legiBtHture  which  should  prcvi-nt  ttie  entering 
into  such  a  contract,  or  the  mailing  within  tbe 
-stale  of  Louisiana  of  such  a  notiucalion  as  is 
mentioned  in  this  case,  is  an  improper  and 
llleEal  interference  with  tbe  conduct  of  the 
•citizen,  although  residing  Id  Louisiana,  in  his 
■503]  right  to  contract  and  to  'carry  out  the 
terms  of  a  contract  validly  eoiered  into  outside 
«nd  beyond  the  jurisdiction  of  tbe  slate. 

In  such  a  case  as  the  facts  here  present  tbe 
policy  of  the  state  in  forbidding  insurance 
-companies  which  Dad  not  complied  with  tbe 
Ihws  of  the  state  from  doing  buatnesa  within  Its 
limiis  cannot  be  so  carried  out  to  prevent 
tbe  citizen  from  wriitni;  such  a  le(ter  of  notifi- 
cation as  was  written  by  the  plaintiffs  in  error 
in  tbe  stale  of  Louisiana,  when  it  is  written 
pursuant  to  a  valid  contract  made  outside  the 
«tale  and  wtih  reference  to  a  company  which 
Is  not  doing  business  within  its  limits. 

For  these  reasons  we  think  the  statute  in 
question  (La.  Laws  1894,  No.  66)  was  a  viola- 
lioD  of  tbe  Federal  Constitulion,  and  afforded 
no  justification  for  tbe  judgment'  awarded  by 
that  court  against  the  plaintiffs  in  error.  That 
judgment  mutt  therefore  be  reteraed,  and  the  case 
remanded  to  tbe  supreme  court  of  Louisiana 
for  further  proceedings  not  iuconsistent  with 
thia  opinioD. 


MABOARET  E.  WALKER,  Plf.  in  Brr., 

HEW  MEXICO  &  SOUTHERN  PACIFIC 
RAILROAD  COMPANY. 

(See  8.  C.  Reporter's  «d.  6B8-0OS.) 

Sight  ^  trial  by  jwry^^ibttruetion  of  aurfaee 
water— Federal  murttfoUcw  ttate  deeieione 
—tpedal  findingt. 

1.  A  statute  authortslnff  special  flodiDcra  of  faot 
by  tbe  Jury,  and  provMIatr  for  Judgment  upon 


tbeia  If  tboyarelnoonststent  with  tbe  yeneral 
verdict,  does  not  violate  the  right  o<  trial  br 

Jury. 

S.  Ad  obstruction  hy  a  railroad  embankment  of 
the  ordinary  ditcbes  and  paaaaareways  wfaloh  sur- 
face ^ater  out  In  airenorally  level  distrlotln 
its  efforts  to  reaob  some  flowlnir  stream  does  not 
oongtltute  au  injury  to  other  landowners,  where 
tbe  common  law  Is  recoftnized  as  tbe  rule  of 
pmetlce  and  decioloo,  and  there  are  no  special 
statutory  provtsloos  tn  respect  to  tbe  matter. 

ft.  Federal  courts  follow  state  deolalona  as  to  the 
rights  and  llabtltties  respeotlag  aurlaoe  water  as 
a  matter  of  local  law. 

i.  Special  flndlQgathat  an  Injury  was  done  by  sur- 
face  water  caused  by  rainfall  and  cloud  burst  are 
not  materfally  contradfoted  by  tbe  answer,  "It 
did  run,"  grlven  to  a  questitm  wbetber  any  of  ibe 
water  did  "flow  or  run  over  tbe  ptatntlfTs  land 
except  the  water  whloh  fall  from  the  olouda  as 


Ajyved  January  S6, 1897.  Decided  JforvA  1, 
1897, 

IN  ERROR  to  tbe  Supreme  Court  of  tbe 
.  Territory  of  New  Mexico  to  review  a  judg- 
ment of  that  court  afflrmlog  the  judgmeot  of 
tbe  District  Court  of  tbe  SecoDd  Judicial 
District  of  that  Territory  In  favor  of  the  de- 
fendant, tbe  New  Mexico  &  Southern  Pacific 
Railroad  Company,  in  an  action  by  Margaret 
E.  Walker,  plaintiff,  to  recover  damages  from 
an  overflow  of  lands  alleged  to  be  caused  by 
wrongful  obstructions  Xir  the  Company  of  a 
natural  watercourse.  Jmrm^. 
See  same  case  below,  04  Pac.  48. 

Statement  by  Mr.  Justice  Brewer: 
On  November  8,  1886.  A.  C.  Walker  com 
menced  thfa  action  in  the  district  court  of  the 
second  judicial  district  of  the  territory  of  New 
Mexico  in  and  for  the  county  of  Socorro, 
against  tbe  railroad  company  defendant,  to  re- 
cover damages  resulting  from  an  overflow  of 
his  lands,  caused,  as  coarged,  by  a  wrongful 
obstruction  of  a  natural  watercourse.  Subse- 
quently, an  amended  declaration  was  filed, 
and  after  tbe  death  of  A.  C.  Walker  the  ac- 
tion was  revived  in  tbe  name  of  bis  admistra- 
trix,  tbe  present  plaintiff  in  error.  After  some 
preliminary  proceedings,  a  trial  was  bad  In 
December,  1893,  on  which  trial  tbe  jury  re- 
turned a  general  verdict,  finding  tbe  defendant 
guilty,  and  assessing  the  plaintiff's  damages 
at  $0,212.60.  At  the  same  time  the  jury  re- 
turned, in  response  to  certain  questions  sub* 
mitled  by  tbe  court,  special  flnainga  of  fact. 
The  trial  court,  overruliag  ell  otber  motloDS, 


NoTB.— to  trtol  huSvav,  hawaffe^ed  by  7th 
Amendment  to  lAe  Constftutton,  see  note  to  Hew 
York  Sup.  Ct  JuBCloeav.  Dnlted  States,  Uniray.  19: 
«5S. 

Drainagt  ttf  mrfOiU  water:  generalrvie;  right  to 
drain;  infurien  therebv:  prucrijaiw  right;  ravct- 
drip:  mvnlrlpdt  control  of  wurfaix  tcater  and  Hrt- 
bUUy  therefor:  •ur/<ieeioafer<nh<0Aica]/s,-ot»(ruc- 
tlon  and  drainage  of  lurfoM  v)ater  by  railroads. 

In  regard  to  drainage  of  surAoe  water.  It  la  the 
general  rule  that  the  natural  flow  of  surface  water 
from  blirher  on  to  lower  ground  does  not  frlve  a 
cause  of  action.  Rathke  v.  Oardner.  Idt  Mass.  14; 
Peck  V.  Ooodborlett,  US  M.  T.  180;  Sowers  v.  Lowe 

a«3  U.S. 


(Pa.)  9  Atl.  «;  Petttgrew  v.  BvansvIIle.  SS  Wis.  SO. 
8  Am.  Rep.  50;  HoCormlck  v.  Horan,  81  N.  T.  88,8! 
Am.  Rep.  4T9. 

Tbe  fact  that  a  dty  lot  baa  been  so  improved  by 
Its  owner  as  to  cause  tbe  rain  water  (ailing  npoa 
It  to  flow  upon  tbe  adjacent  street  or  alley  at  tbe 
eetabllshed  grade,  wbenoe  It  flows  upon  a  nefgbbot^ 
log  lot  whloli  is  below  grade,  does  not  giro  a  oause 
of  action  to  tbe  owner  of  tbe  latter  lot.  Pbillipa  v. 
Waterbouse.  60  Iowa,  199, 6B  Am.  Rep.  S30. 

Tbe  defendant  owned  land  upon  tbe  slope  of  a  bill 
running  down  to  a  mill  pond  belonging  to  tbe 
plaintiff.  He  ouIttTBted  and  fertilized  h  la  land  In 
tbe  ordinary  way  for  garden  purposes,  and  tbe  flow 
of  the  surfaoe  wafm  oarrM  a  large  amount  of  aoltd 
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entered  t  judempot  in  favor  of  the  defendaot, 
on  the  (noand  that  tli«  ipttdat  flndlon  of  fact 
were  Incoosfsleot  with  and  cootrolled  the  geo- 
eral  verdict;  and  that  upon  such  fiodlagB  of 
fact  the  defeodant  wu  entitled  to  judgmeaL. 
The  case  was  thereafter  taken  to  the  supreme 
court  of  the  territory,  by  which  court,  oo 
AiieuBt  20.  1698,  the  judgmeot  wns  afBrmed 
[84lPac.  481,  and  thereupon  the  plaintiff  sued 
out  this  writ  ci  error. 

Meiivt.  NeiU  B.  Field  and  Janui  O.  Ftteh, 
for  plaioiiS  In  error: 

£7eD  though  the  waters  which  caused  the 
iojury  totbe  plalotfff  in  error  came  from  the 
clouds  as  ralu  and  were  produced  by  a  cloud- 
burst !□  the  MacdaleOB  mouDtains,  this  fact 
would  not  preclude  a  recovery  by  the  plaintiff 
Id  error  unless  two  other  facts  are  eslablisbed: 
First,  that  cloudbursts  Id  that  vicinity  were 
unusual;  and,  second,  that  no  natural  or  arti- 
ficial watercourse,  through  which  these  waters 
were  accustomed  to  find  an  outlet,  had  been 
obstructed  by  the  defendant  in  error. 

The  rule  which  authorize!  the  owner  of 
land  to  receive  or  lejeot  the  surface  waters  ac- 
customed to  flow  frmn  higher  ground  la  sub- 
ject to  an  important  qualification  which  ap- 


pears to  be  entirely  Ignored  1^  counsel  for  de- 
fendant in  error  in  attempting  to  construe  tb« 
special  findings  in  this  case.  That  qiullflca- 
tioD  is  well  expressed  to  be.  where  water,  ow- 
ing Co  the  hilly  or  mountainous  condition  of 
the  country,  accumulates  in  large  quantltleft 
from  the  rain  and  melting  snow,  and  at  reg- 
ular seasons  descends  through  loog  guUeya- 
or  ravines,  and  In  its  flow  carves  a  dis- 
tinct and  well-defined  channel  which  bears 
the  unmistakable  Impress  of  the  frequent  ac- 
tion of  Tunning  water,  and  through  whi(^  it 
has  flowed  from  time  immemorial,  such  stream 
is  considered  a  wuiercourse. 

9immon$  v.  Winten,  21  Or.  85;  EarU  v.  />»■ 
BaH,  13  N.  J.  Eq.  280,  72  Am.  Dec.  SOS;. 
Palmer  v.  Waddetl.  2i  Kan.  852,  Rfioada  v. 
Daoidlieiter,  138  Pa.  226;  Conniff  v.  &i» 
FranHaeo,  87  Cal.  45;  McVlure  v.  Seduing,  2& 
Minn.  186;  Hovardr.  IngertoU,  54  D.  S.  la 
How.  881  (14: 189). 

Whether  or  not  there  was  a  watercourse  ob- 
structed by  the  embankment  of  the  defendaoc 
In  error,  was  a  question  of  fact  for  the  Jury. 

SulrieA  v.  Bitter.  87  Wis.  329. 

JfMsrs.  Robert  DunliHp  and  3.  D.  iTetiiw, 
for  defendant  in  error: 

Under  the  common  law  bo  right  of  the 


matter  Into  tbe  plalntilT'B  mill  pond.  It  vaa  beld 
that  tbe  defendant's  acts  giave  tlie  plaintiff  no  cause 
f>f  action  for  an  unlawful  eocroaobment  upon  lu 
mm  pond.  Mlddlcseg  Coontr  v.  MeCue.  148  Mass. 
108. 

The  owner  of  land  tmunded  upca  a  stream  or 
waterooutse  has  tbe  riarbt  to  all  tbe  advanta^  of 
dmtnairewhicdi  tliestreem  ressooablyused  ma)-Rtve 
bim,  and  oonsequentlr  he  may  drain  hts  land  Into 
the  atream.  Treat  v.  Bates,  27  Hlob.  390:  Jenkitu  v. 
WUmiDKton  &  W.  B.  Co.  110  N.  G.  438;  UUIer  t. 
Laubach,  4T  Pa.  IH,  S6  Am.  Dec  621;  Jaokman  v. 
Arilnvton  Hills,  187  Ha*,  m. 

The  awviKt  of  lands  drained  by  a  watercourse 
may  chanse  and  coDtrol  tbe  natural  flow  of  tbe 
surface  water  thereto,  and.  by  ditches  and  other- 
wise, accelerate  tbe  flow  or  Inoreaae  the  volume  of 
water  whlob  reaohea  tbe  atream,  and  If  he  does  this 
In  tbe  leaaonable  use  of  bla  own  premises,  he  erer- 
dses  only  a  legal  right  and  Incurs  no  liability  to  a 
lower  proprietor.  Waffle  v.  New  York  C.  R.CO.  98 
N.  T.  11. 18  Am.  Rep.  iST.  Arg  68  Barb.  413;  HcCoi^ 
mlok  V.  Horan,  81 N.  T.  86, 87  Am.  Rep.  4TO. 

The  owner  of  land  In  which  there  Is  a  mine  may 
pump  Into  a  atream  wbloh  forms  the  natural  drain- 
ore  of  hia  land  water  from  tbe  mine,  although  the 
quantity  of  water  tn  thevtream  la  thereby  InoreoMd 
and  its  quality  so  RtTccted  as  to  render  It  totally  un- 
lit  fornsefordomestlo  purposes  by  tbe  lowerripa* 
rlan  owners.  PenDsylvanIa  Coal  Co.  v.  Sanderson, 
113  Pa.  126,  67  Am.  Bep.  4IB,  OvemiUnir  SB  Pa.  401, 
87  Am.  Rep.  711. 

A  landowner  cannot  oonoentrate  and  dlsefaarge 
Into  tbe  stream  the  surface  water  of  bla  lands  In 
quantities  beyond  the  natural  capacity  of  the  water- 
course, to  tbe  damage  of  tbe  lower  riparlao 
owners.  Noonon  v.  Albany,  19  N.  T.  470.  86  Am. 
Rep.  540;  HoCormiok  v,  Horan,  81  N.  T.  86, 87  Am. 
Bep.  470. 

In  the  clearlnfT.  Improvement,  and  preparation 
of  land  for  cultlTallon,  the  owner  thereof  may,  in 
tbe  exercise  of  irood  husbandry,  drain  hia  soil.  al> 
though  tbe  consequenoe  is  that  the  surface  water 
flows  from  tats  land  with  greater  rapidity,  and  the 
quantity  of  water  flowtmr  upon  tbe  lower  land  is 
ODOsiderably  Inoreosed.  Huffhea  v.  Anderson,  68 
Ala.  S80,  44  Am.  Bep.  147:  Hicks  v.  SllltioaD,  93  111. 
IBS:  Peek  v.  Hetrington,  1C9  IIL  Ul,  80  Am.  Bep.  827. 
888 


Rev'g  11  III.  App.aS:  Templeton  v.  Vosbloe.r2  Ind, 
i:i4.34Am.  Bep.  IGO:  Tannest  v.  Vleming.  TV  Iowa,. 
638,-  Ouesnard  v.  Bird,  SS  U.  Ann.  T96;  Middlesex 
County  T.  HoCite,  149  Mass.  lOS;  Oregory  v.  Bush. 
64  Mich.  87;  Oaten  v.  Jerome,  S3  Mloh.  ISO:  Peck  v. 
Ooodberlett,  109  N.  T.  180;  Kaulfmon  v.  Orleoemer. 
SePa.4ll.87  Am.Dea43T;  Rhoads  v.  Davtdhelser. 
183  Pa.  226;  MelxeU  v.  Mongan,  1«  Pa.  ilfc  PetU- 
grew  V.  Bvansvllle,  IS  Wla.  SiS,  8  Am.  Rep.  SOi 

In  tbe  interoetoF  good  husbandry  and  tlllsge  and 
improvement  of  hia  farm  in  good  faitb,  tbe  land- 
owner  may  fill  up  sag  holea,  pools,  and  bosina  in  bi» 
land,  so  that  water  will  not  acoum<jlate  or  stay  lo 
them,  although  tbe  flow  of  the  water  upon  th» 
adjacent  lands  Is  thereby  InddeDtolly  Inonosed. 
Gregory  v.  Bush,  S4  Hlob.  8T. 

But  tbe  owner  of  tbe  higher  lands  oaocot  drain 
the  waters  ia  a  direction  other  than  that  In  wblcb 
they  would  Dstumlly  flow,  Hughes  v.  Anderson. 
68  Ala.  280, 44  Am.  Hep.  147;  Adams  v.  Walker,  3fc 
Conn.  406,  91  Am.  Dec.  743;  Anderson  v.  Hendereon, 
124111.184:  Dayton  V.  Drainage  Oomrs.  188  111271; 
Barrow  v.  lAUdry,  U  \m.  Ann.  981. 77  Am.  Dec  199; 
Hooper  v.  Wilkinson.  U  La.  Ann.  497.  77  Am.  Dec* 
194;  Hogenson  v.  St.  Paul,  U.  ft  U.  B.  Oo.  U  Hlon. 
m-.  Butler  V.  Peck,  18  Ohio  St.  8St,  88  Am.  Dec 
4a8;  Torrey  v.  Scraoton,  133  Pa.  178. 

Noroan  the  owner  of  the  Upper  land  collect  tbo' 
waters  of  hia  estate  Into  a  dltob.  or  drain  and  dl»- 
<diaRgeltIn  a  volume  on  tlie  lower  land  to  Ita  In- 
jury. Crabtree  v.  Baker,  75  Ala.  91,  61  Am.  Bep. 
424;  BpriDgfleld  ft  M.  R.  Oo.  v.  Henry,  44  Ark.  880: 
Newgaas  v.  Bt.  Louis.  A.  ft  T.  R  Co.  64  Ark.  I40r 
Durgln  V.  Neal.  SS  Oal.  S86;  Adams  v.  Walker.  34 
CX>ao.  466,  01  Am.  Deo.  742;  Qoldamitb  v.  BIsas,  68- 
aa.186;  BastBt.  Louis  ft  a  a  Co.  v.  BisentranMh 
HI.  96;  Reed  v.  Qieney,  1 11  Ind.  887;  Davis  v.  Craw- 
fordsvllle,  119  Ind.  1;  Weddell  v.  Hnpner,  124  Ind. 
816:  De  Haven  v.  Relvle.  128  Ind.  82;  Patoka  Twp. 
V.  Hopkins.  181  Ind.  142;  Livingston  v.  McDonald, 
21  Iowa.  180, 89  Am.  Deo.  888;  Martin  v.  Jett.  U  La. 
603.  82Am.  Dec  120;  LatUmote  v.  Davis,  14  Lo.  I<1. 
83  Am.  Dea6BI;  Bathke  v.  Qardner,  134  Hats.  14; 
Stauohfleld  v.  Newton,  lU  Haas.  UO;  Cbapel  v. 
Smith,  80  Mloh.  1U0;  Terez  v.  Btaeder.  80  Mloh.  M; 
OlHOQ  v.  St.  Paul.  H.  *  H.  B.OO,  tt  Minn.  410:  Bea* 
v.  Gaylord,  48  Ulna.  478:  Kelly  Dnnnlnr.SO  N.  J. 
Eq.  488;  Soule  V.  PoMoiO.  47  M.  J.  Bq.  28;  Miller  v. 
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lalntiff  bns  been  violated,  as  sbowo  by  Ihe 
)ecial  findings.  At  commoD  law  the  owner 
I  bigher  lauds  bis  no  rifibt  to  hare  ourface 
'ater  flow  over  lower  lands  In  such  nmnner  as 
le  nature  or  sittution  of  the  lands  may  per- 
lit.  A.t  common  law  the  owner  of  any  piece 
t  land  may  improve  it  or  place  upon  it  such 
iiictares  or  embanlcinents  as  he  may  see  'fit, 
ad  is  DO  more  obliged  to  receive  merely  sur- 
ice  water  from  hlj^er  lands  than  be  would 
ave  a  tif^ht  to  demand  that  such  water  should 
ow  unobstructed  from  the  bfgber lands  to  bis 
remfsea.  Bvery  landowner  bas  the  right  to 
efend  against  surface  water  or  use  the  same 
s  be  may  see  fit. 
Host  V.  Hudson.  27  Wla.  6S6,  9  Am.  Rep. 
TO;  Qannon  v.  Hargadon,  10  Alien,  106.  87 
km.  Dec.  6-^6;  KaTiaaa  City  it  E.  R.  Co.  f. 
Zi'Zcy.  3S  Kao.  874;  Ahbotfv.  Kanaa*  City,  St. 
r.  «  a  B.  R.  Oo.  88  Ha  271.  98  Am.  Rep.  661; 
yConnor-tr.S^du  Lae,  A,  P.  B.  Gb.  S3 
eVia.  526.  88  Am.  Rep.754:JoAnMttT.  Chieago, 
St.  P.  M.  AO.  B.  Co.  90  Wis.  948,  U  L.B. 
A.  495. 

What  are  natural  watercourses? 

"A  natural  watercourse  is  a  natural  stream 
flowing  in  a  definite  bed  or  channel,  with 
banks  and  sides,  having  permanent  sources  of 


MorrMown.  iT  N.  J.  Bq.  HE;  Perklas  v.  Bfoorestown 
ft  C.  Turnp.  Co.48  N.  J.  Bq.  499;  Byrnes  v.  Coboes, 
n  N.  T.  SOM;  Jutte  v.  Huirhes,  ST  N.  Y.2S7:  Noonan 
V.  Albany.  19  N.  T.  iTO;  35  Am.  Rep.  6*0;  Barkley  v. 
Wiloox.  80  N.  T.  148.  W  Am.  Rep.  S19;  Malrs  v.  Han- 
bMtan  Real  EMate  Ano.  89  N.  T.  49B:  Toirel  v.  New 
Tork,  9S  N.  T.  10. 44  Am.  Bep.  8tf ;  Seifert  v.  Brook- 
Ijn,  101 N.  T.  143. 54  Am.  Hep.  esi;  Bellows  v.  Saok- 
eu,  IS  Barb.  06;  Foot  v.  Broosoo.  4  Laos.  47;  Mltob- 
•U  V.  New  Tork,  L.  B.  ft  W.  B.  Co.  80  Hun,  m. 

The  liability  of  the  upper  proprietor  tor  damage 
cauaed  by  ooltectloir  surface  water  Into  a  stream 
and  caatlnjT  It  upon  the  lower  land  to  Its  damage, 
does  not  depend  upon  any  queaUon  of  care  or  n^- 
Ugenoe.  Tbe  act  Itself  Rives  rise  totbeoauae  of  ac* 
tkm.  Jutte  V.  Hushes,  K  N.  Y.  267;  Malis  v.  llan- 
battan  Real  Estate  Asao.  SQ  N.  T.4B8. 

Id  Malrs  v.  Haohattaii  Real  Estate  Asso.8B  N.  T. 
W,  the  court  held  that  a  landowner  on  whose 
piemlaee  water  is  wr0D(f  ally  east  by  bis  nelvbbor 
is  under  no  oblivation  to  make  ttae  wall  of  bis  house 
impervious  to  the  water. 

But  to  ooafer  a  cause  of  action  the  unlawful  dls- 
eharse  of  tbe  water  upon  the  plaiotin's  lands  must 
cause  appreeiabledamase,  CrolieDT.EweTB,89Ill. 
App.  34;  Peek  v.  Ooodberlett,  lOBTN.Y.  IBB;  Jeflers  v. 
Jeffers.  107  N.  Y.  660;  Rutherford  v.  HoUey.  106  N. 

T.sas. 

Tollowlnr  the  principle  tbat  tbere  can  t>e  no  pre- 
scription where  tbere  Is  no  adverse  uaer,  and  tbat 
tbere  can  be  no  adverse  user  without  oreatlnir  a 
Tiffht  of  acdon.  It  is  held,  tn  tbose  states  which 
follow  tbe  common-law  rule  as  to  the  otMtructfon 
iDd  repuMoD  of  snrfaoe  waters,  that  no  lapse  of 
tlnwcivesamanarigfatto  drain  aor&oe  water  in 
its  natural  state  upon  Us  neighbor's  land.  Parks 
V.  Newburyport,  10  Oray,  28:  White  v.  Chapfu,  12 
Allen,  618;  Cassldy  v.  Old  Colony  K.  Co.  141  Mass. 
118;  Swett  v.  Cutts.  GO  N.  H.  488,  9  Am.  Hep.  276; 
I>elU  V.  ronmans,  60  Barb.  8U:  Wblte  v.  Sheldon. 
B6  Hno,  198;  Pettigrew  v.  Bvansvllle,  2B  Wis.  287,  8 
Ad.  Bep.  80;  Greatrex  v.  Hayward,  8  Excb.  Sgi. 

Tbe  owner  of  a  building  cannot  lawfully  die- 
chsrge  tbe  rain  water  which  falls  upon  tala  roof 
vpon  his  nelirbbor's  premises  either  by  ntdiectlnir  It 
bi  mitten  or  eaveetrough  and  tbeo  turning  it  In  a 
body  upon  theadloinloK  lands  or  by  permitting  It 
to  tkii  from  tbe  eaves  of  Us  bouse  In  drops. 

m  V.  s. 


supply.  It  is  not  esseolial  to  constitute  a  water- 
course tbat  tbe  Sow  should  Iw  uniform  and  no- 
interrupted.  Tbe  other  elements  existing,  a. 
stream  does  not  lose  the  character  of  a  natural 
watercourse  because  lo  times  of  droutii  the- 
flow  may  be  diminished  or  temporarily  sus* 
pended.  ItissuflSdeotif  Itlsusudly  a  stream 
of  running  water. 

MorriKH  v.  Buektport  A  B.  B.  Co.  67  Me. 
856;  Jeffen  v,  Jefert.  107  N.  T.  660;  Hovt  v. 
Hudson,  27  Wis.  661,  9  Am.  Rep.  478;. 
Shklda  V.  Arndt,  4  N.  J.  Eq.  347;  Diekinion 
y.  Worenter,  7  Allen,  19, 28;  Fryer  f.  Wame^ 
S9  Wis.  616;  Gannon  t.  Bargadon,  10  Allen, 
106,  109,  87  Am.  Dec  626;  Bangor  v.  LantU, 
51  Me.  535;  Turner  v.  DartmovtJt,  13  Allen. 
291;  Aahleyv.  Wolcott,\\  Cush.  195;  Sianeh- 
field  v.  Newton.  143  Mass.  116;  Bov>/ibv  v.  Speer, 
81  N.  J.  L.  853.  86  Am.  Dec.  316;  Barkley  v. 
Wik09.  86  N.  T.  148,  40  Am.  Rep.  619;  An- 
gell,  Wstercrnrses,  Stb  ed.  g  1.  Ttb  ad.  §  4. 

The  rule  of  the  common  law  nndonbtedly  Is 
that  no  action  Ilea  for  o1»tructlDg  the  flow  of 

Washb.  Easements.  8d  ed.  S81, 2S2;  BenOalP 
v.  Setfert,  77Ind.  803. 

TbU  is  the  rule  adopted  in  moat  of  the  states. 
Tbe  contrary  rule,  which  is  derived  from  the 


'  Adams  V.Walker. 84  Conn.  468, 91  Am.  Dec  7tf: Con- 
ner v.  WoodOll,  laj  Ind.  fiS;  neach  v.  Gaylord.  43- 
Minn.  476;  Hooten  v.  Barnard,  I3T  Mass.  36;  Schwab 
V.  Cleveland,  28  Hun,  46B;  Tanner  v.Volentine.  75  III 
834;  Martin  v.StmpaoD,6  Allen,  102:  Sblpley  v. Fifty 
Associates,  108  Mass.  198. 8  Am.  Bep.  818;  Bellows  v. 
Sackett,16Barb.08;  HazeltlQev.  Edgmand.  86  Kan. 
202,  67  Am.  Bep.  1S7;  Gould  v.  HoKeona,  M  Pa.  802,. 
27  Am.  Rep.  706.  ■ 

Tbe  rlgbt  to  dlsotaaTge  the  water  from  the  eaves- 
upon  adjoining  lands  may  be  acquired  by  a  con- 
tinued adverse  use,  for  the  prescriptive  period,  of 
the  adjoining  lauds  for  the  purpose  of  receiving 
sueb  water.  Cherry  v.  Stein,  11  Ud.  1:  Carbrey  v. 
Willla,  7  Allen.  861,  88  Am.  Dee.  888:  Nortun  v. 
Tolentlne,  14  Yt.  248;  Neale  v.  Seeley.  4T  Barb.  814. 

No  action  lies  against  a  city  for  tbe  Injury  occa- 
sioned to  land  bounding  oa  a  street  by  tbe  aocumu- 
latlon  of  water  on  tbe  surface  of  the  street,  which 
tbe  dty  baa  neglected  to  drain.  Flaggv.  Woron- 
ter,  18  Oray,  608;  Hnssell  v.  Burilngton,  80  Iowa,'  283. 

If  by  reason  of  tbe  change  of  grade,  or  alteratloiv 
of  tbe  conformation  of  tbe  ground  by  tbe  construc- 
tion or  grading  of  a  street,  tbe  flow  of  surface 
water  Is  affected,  without  any  negligence  on  Uie 
part  of  tbe  dty  In  tbe  performance  of  the  work, 
and  fiowa  upon  adjoining  lots  to  their  Injury,  the 
owner  has  no  recourse  against  the  corporation. 
West  Orange  V.  Field.  87  N.  J.  Eq.  600.  4ft  Am.  Hep. 
grOiMUIerv.Horrtstown,  47N.J.  Eq.88:  Gould  v. 
Booth.  88  N.  Y.  82;  Acker  v.  New  Castle.  48  Hun*^ 
812;  Wilson  v.  New  York,  1  Denio,  606;  Lynch  v. 
New  7ork,  76  N.  Y.  00;  Bush  v.  Portland,  19  Or.  45; 
WakeBeld  v.  NewetU  12  B.  I.  76, 81  Am.  Hep.  698; 
Smith  V.  Tripp.  18  B.  1. 16^  Noble  v.  St.  Albans.  66- 
Vt.  622;  Hetb  v.  Fond  du  Lac  88  Wla.  228. 68  Am.  Hep. 
2T9;  Kavanagb  v.  Brooklyn,  S8  Barb.  2S2;  Watson  v. 
KlQRSton.  114  N.  Y.  88. 

Liability  Is  not  incurred  by  tbe  corporation  If  the- 
oonsequenoe  of  raising  ttie  grade  of  a  street  In 
accordance  with  lawful  authority  be  to  obstruct 
tbe  Sow  of  surface  water  from  a  lot,  and  cause  It  to 
accumulate  tbercon.  Corcoran  v.  Benlcea,  00  Cal. 
1;  Morrison  v.  Bucksport  *  B.  B.  Co.  87  Me.  857: 
Henderson  v.  Minneapolis,  81  Minn.  8Ut  Follmann 
V.  Hankato,45  Minn.  4B7;  Hoyt  V.  Hudson,  27  Wla 
8SB,  9  Am.  Rep.  478;  Waters  v.  Bay  View,  81  VTIs.  64:i. 

A  dty,  too,  Duiy  prevent  aurfaoe  water  fran  flow. 

fi8» 
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civfl  law  (Mackeldey,  RomsD  Law.  §  295),  is 
adopted  in  some  of  the  states,  and  is  defended  as 
beiog  foauded  upoD  the  maxim  8ie  uten  tuo  ut 
4ilienvm  non  latiat. 

Swett  T.  CutU,  60  K.  H.  430,  S  Am.  Rep.  276: 
Bonomif.  BackhouK,  27  L.  J.  Q.  B.  N.  S.  888. 

Tbe doctriae of  tbe common  law  fo  respectto 
draiaaf^e  of  surface  water  is  more  Id  consoaaoce 
wttb  our  ideas  of  progresa  and  improvmteDt 
tban  Ibat  of  the  civil  law. 

Lmard  y.  Stram.  63  Wis.  118.  Bl  Am.  Rep. 
715;  JohMon  T.  Ohieago,  8t.  P.  M.  0.  K  09. 
eo  Wis.  645:  ^otiintotiy.  fi^mnAt,  1181ad.  184; 
Bill  V.  Cincinnati,  W.  &  M.  R.  Co.  109  Ind. 
411:  W<iav.  Maditon,  76  Ind.  267,80  Am. 
Rep.  185. 

No  leogtb  of  time  creates  aoy  easement  by 
-which  tbe  owuer  of  the  lower  land  ia  precluded 
from  using  It  aa  be  will,  altfaoagb  the  natural 
overflow  of  surface  water  may  be  thereby 
stopped  and  set  back  upon  tbe  upper  lands. 

Angell,  Watercourses,  g  108a;  /terA»  t.  JV«t9> 
hurypoH,  10  Gray,  28;  t.  WinnUim- 


met  Co.  9  Cnsb.  171;  Pettigrm  v.  EvanttilU, 
25  Wis.  227,  228. 

There  could  be  no  adverse  user  underaclalm 
of  right,  and  the  user,  to  gain  by  prescription, 
would  baTe  to  be  such  as  to  expose  tbe  party  to 
an  action  unless  be  bad  a  grant  or  permlsuon. 

Felton  V.  Simpson,  11  Ired.  L.  85:  Angui  f. 
Dalian,  17  Am.  L.  Reg.  (N.  8.)  646. 

Sir.  Justice  Brawar  delivered  the  oi^lon 
of  tbe  court: 

The  testimony  was  not  preserved,  and  the 
cose  is  submitted  to  us  upon  tbe  pleadings,  tbe 
verdict,  tbe  special  findings  *of  fact,  and  [595 
tbe  judgment;  and  on  tbe  record  as  thus  pre- 
sented plaintiff  In  error  rests  ber  claim  of  re- 
versal upon  three  propodtlona:  First,  that  tbe 
act  of  tbe  territorial  legislature,  authorizing 
special  findings  of  fact  and  providing  for  judg- 
ment  on  the  special  findings,  if  inconsistent 
with  tbe  general  verdict  [N.  H.  Laws  1880, 
diap.  46,  page  87],  is  In  contravention  of  tha 


iDf^OD  the  street  from  adjoining  propertr  witbout 
Incurring  any  liability.  Keith  t.  Drockton,  138 
Has*.  119:  Foster  v.  St.  Louio,  71  Ho.  167, 4  Mo.  App. 
^ppx.  BM;  Hardy  v.  Eirooktyn,  7  Abtk  N.  0.  409. 

II  a  municipality  adopts  a  plan,  elthouirh  Insuf- 
flcleot,  and  consCructs  its  drains  and  sewers  In  con- 
formity thereto,  and  Injury  results  tn  oonsequenoe 
■of  tbe  plan  belnfc  defective,  or  of  the  drains  or 
•ewers  belnedeflclentfo  size  and  Inadequate  toao- 
commodato  all  tbe  water  whloh,  if  the  drains  were 
Jsrirer.  would  naturally  flow  through  them,  there 
is  no  rMiultlng  liability.  North  Ternon  v.  Toegler, 
108  Ind.  316:  Atchison  t.  Challlss,  9  Eao.  603:  Thura- 
toov.St.  Joseph, &1  Ho.  510,  11  Am.  Rep.  483;  Child 
T.  Boston.  4  Allen,  U,  61  Am.  Dec.  OBO;  Emery  v. 
Lowell,  lOi  Hass.  10;  Hills  v.  Brooklyn,  32  N.  T.  491; 
€arr  v.  Northern  Liberties,  8S  Pa.  324.  78  Am.  Dec. 
84Z;  Bear  v.  Allentown,  148  Pa.  80;  Fair  PhUa^ 
delphla.  86  Pa.  aOB.  8S  Am.  Bep.  tf^  Collins  t.  Pbfla< 
delptala,  03  Pa.  272. 

There  are  decisions  which  seem  to  adopt  a  con- 
trary view,  and  to  hold  that  a  city  must  exercise 
due  care  and  skill  In  the  selection  of  «  plan,  end 
must  fomlsb  drains  and  sewers  of  sufBolent  capac- 
ity to  carry  olT  all  the  water  which  may  reasonably 
be  expected  to  accumulate.  Spanirler  v.  Sao  Fran- 
cisco, 84  Cal.  17:  Dixon  t.  Baker.  60  111.  818.  18  Am. 
Bep.  691:  Aurora  t.  Lore. 93  III.  6£1:  Indianapolis  v. 
Huffer.  80 Ind.  236;  Wels  T.  Madison,  :5  Ind.  241.80 
Am.  Hep.  186;  ETaoarille  t.  Decker,  84  Ind.  tS&,  48 
Am.  Rep.  86; 

And  if  the  municipal  authorities,  fn  the  construc- 
tion of  sewers  and  diraloff  of  ditches  in  tbe  Im- 
proTemeot  of  streets,  cause  a  large  quantity  of  rain 
water,  which  naturally  flowed  in  another  direction, 
to  be  directed  io  such  a  manner  as  to  flow  on  abut- 
Cine  premises  in  destructive  quantities,  the  corpora- 
tion Is  liable  to  the  abetting  owner  In  damages,  with- 
out rpgardto  the  effldenoyof  tbe  plan,  and  whether 
the  work  was  done  neirllgently  or  not  Vale  Hills 
T.  Nashua.  63  N.  H.  ISO:  West  Oransre  v.  Field,  87 
N.  J.  Eq.  600,  46  Am.  Bep.  8T0;  Miller  v.  Horrtotown, 
47  N.  J.  Eq.  68;  Byrnes  t.  Cohoes,  67  N.  T.  204.  AITg 
6  Hun,  aos:  Nooaon  v.  Altmny.  79  N.  Y.  470,  86  Am. 
Rep,  540;  Vogel  v.  New  York,  SS  N.  Y.  10,  44  Am. 
Kep.  848;  Selfert  v.  Brooklyn.  101  N.  Y.  186.  64 
An.  Rep. 664:  Bradtv.AIbany.6Hun, 682;  Limerick 
ft  C.  Tump.  Co.'b  Appeal,  80  Pa.  42S;  Elliott  t.  Oil 
Cli-y,  U9  Pa.  670;  Weir  v.  Plymouth.  148  Pa.  66B: 
Znman  v.  Tripp,  U  B.  1. 620;  28  Am.  Bep.  620;  Winn 
'V.  Rutland.  Si  VL  481;  QUllson  v.  Charieston.  16  W. 
Ta.  282, 87  Am.  Bep.  788;  Derloay  v.  Ottawa,  ISOot. 
TI2. 
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In  grading  and  improving  highways,  tbe  commls- 
sloneraore  nottmucd  to  provide  for  the  drainage 
of  the  surface  water  flowing  or  brought  upon  the 
road  by  reason  of  tbe  Improvement.  Turner  v. 
Dartmouth.  18  Allen.  291;  Beojamlo  v.  Wheeler,  8 
Gray,  400:  Oould  v.  Booth,  66  N.  Y.  82;  Acker  v. 
New  Castle,  48  Bun,  812;  Keooisoo  t.  Beverly,  146 
Mass.  467. 

And  the  owner  of  adjoining  lands  may  prevent 
the  flow  of  surface  waters  upon  bis  lands  by  tbe 
construction  of  an  embankment  or  obstacle,  a 
similar  right  l>elog  accorded  the  commlsslonera 
for  the  the  protection  of  tbe  highway,  subject  to 
liability  for  uoaeceasary  damaire.  Baugor  v.  Um- 
SI1.&1  Me.  621;  Franklin  v.  Fiak,  18 Allen.  211.00  Am. 
Dec.  IM;  Limerick  &  C.  Tump.  Co.'s  Appeal.  60  Pa. 
426;  Acker  t.  New  Castle.  48  Hun.  812;  OonU  v> 
Booth,  esN.  Y.e2. 

A  landowner  through  whose  lands  a  ndlraad  haa 
been  oonstruoted.and  a  portion  of  whose  property 
has  been  taken  therefor,  has,  in  tbe  common-law 
states,  no  cause  of  action  for  the  obstruction  of  tbe 
flow  of  sifrfaoe  watera  or  for  their  repulsion  upon 
his  remaining  lands.  Uorrlson  v.  Bucksport  i  B. 
B.  Co.  87  Me.S68;  Clark  v.  Hannibal  ft  St.  J.  B.  Ca  88 
Mo.  202:  Moss  V.  St.  Louis,  L  M.  ft  8.  R.  Co.  SA  Ho. 
80;  O'Connor  v.  Fond  du  I«c  A.  ft  P.  B.  Co.  fit  Wla. 
526. 38  Am.  Rep.  754;  Haolln  v.  Chicago  ft  N.  W.  B. 
Co.  61  Wis.  616;  Johnson  v.  Chicago,  St.  P.  H.  4  0. 
B.  Go.  80  Wis.  641, 14  L.  R.  A.  406:  AtchlsoD,  T.  ft  & 
F.  R.  Co.  V.  Rammer.  22  Kan.  783,  81  Am.  Rep.  21fle 
Kansas  City  ft  B.  R  Co.  v.  Riley,  88  Kan.  871;  Cairo  ft 
v.  R.  Co.  V.  Houry.  77  Ind.  884;  HIU  v.  CInoiDoatb 
W.  ft  M.  R.  Co.  100  Ind.  611;  Abbott  Kansas  City, 
St.  J.  ft  C  B.  R.  Co.  88  Mo.  271,  63  Am.  Rep.  681;  Jones 
V.  Wabash,  8l  L.  ftp.  R.  Co.  18  Ho.  App.  261:  Wag* 
ner  v.  Long  Island  R.  Co.2  Hun,  838;  Conbooton 
Stone  Road  Co.  t.  Bulfalo,  N.  Y.  ft  BL  B.  Ca  8  Hun. 
S23. 

Railroad  companies,  like  Indlvldualo,  cannot 
gather  thesurface  waters  on  their  lands  in  ditches 
anddralna,  and  dischiirge  them  In  a  tmdy  on  lower 
lands  to  their  Injury.  Chicago  ft  A.  R.  Oo.  V.  OoD- 
nors,  26  111.  App.  661;  Chicago  ft  A.  R.  Co.  BUey. 
Sftlll.  App.  688;  Curtis  v.  Eastern  B.  Co.  14AtIeD,6ai, 
98  Hass.  428;  Rnthke  v.  Gardner,  134  Hass.  14;  Ben- 
son v.  Chicago  ft  A.  B.  Co.  78  Ho.  601:  Fremont,  B. 
ft  H.  T.  B.  Co.  V.  Hariey.  K  Netx.  138;  HitoM  v. 
New  York,  L.  B.  ft  W.  B.  Co.  86  Hun,  177:  Stotoo 
T.  Norfolk  ft  C  B.  Oo.  100  N.  a  887;  Jenkins  t. 
WUmtngton  ft  W.  R.  Co.  110  N.  a  446;  Delglemon 

New  York.  L.  B.  ft  W.  B.Co.ai  N.Y.  &  B.  4; 
Onir,  a  ft  8.  F.  B.  OOu  T.  Donalmo.  »  TsK.  Itt. 
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7th  Amcnilmpnt  to  the  Constitutioo  of  the 
Colted  SiHtes,  wlilcb  reads: 

"In  suits  at  common  law,  where  thevalne 
In  coDirovcniy  shall  exceed  $20,  tbe  right  of 
trial  by  jury  shnll  be  pirsprved,  and  do  fact 
<ned  bj  A  Jury  sbnll  be  otherwise  re-examined 
Id  any  court  of  the  United  States  than  accord- 
ing to  the  rules  of  tbe  common  law." 

Second,  that  there  is  do  auch  conflict  be- 
tween the  general  rerdlct  and  the  special  flod- 
Ingt  as  authorized  a  ludgmeDt  coDtrary  to  the 
^eral  Terdict:  and,  third,  that  if  there  be 
any  conflict  between  the  apectal  flodlDgs  and 
the  general  verdict  tbe  special  flDdinga  are  so 
inconsisteot  with  each  other  as  to  oeuirallze 
«Dd  destroy  themselves. 

First,  with  regard  to  the  coDstitutioDal  qaes- 
tton,'  tbe  ipedfic  objection  It  thus  stated  In  the 
brief: 

"It  la  not  conteoded,  although  theEagllsh 
authorities  would  ftppnr  to  warrant  tbe  con- 
teoiion,  that  at  the  common  law  tbe  Judee 
mipht  not  require  the  Jury  to  answer  special 
<]uestion8,  or  loterrontte  tbe  jury  as  to  tbe 
grounds  upon  which  their  general  verdict  was 
found :  but  it  Is  most  earnestly  contended  thai 
the  extent  of  the  power  of  tbe  Judge,  If  Id  bla 
opinion  ibe  special  flndtogs  or  aoxwera  of  the 
jury  10  ioteiTogatoriefl  were  Inronsifiient  with 
the  general  verdict,  was  to  set  nside  the  general 
■verdict  and  award  a  rertire  de  novo,  while  no- 
<i«r  this  siatute  authority  la  attempted  lo  be 
conferred  upon  the  judge  to  render  final  judg- 
ment upoD  the  special  findings." 

We  deem  It  unnecessary  to  consider  the  cod- 
tentloD  of  defendant  lo  error  that  the  territorial 
courts  are  not  tbe  courts  of  tbe  United  States, 
and  that  tbe  7th  Ameodment  is  not  operative  In 
tbe  territories,  for  by  the  act  of  April  7,  1874 
118  Stai.  at  L.  27,  chap.  80],  Congress,  legislat- 
log  for  all  tbe  territories,  declared  that  no  party 
A061"sba]l  be  deprived  of  the  right  of  trial  ^by 
Jury  In  caaes  cognizable  at  common  law;"  and 
while  this  may  not  in  terms  extend  all  the  pro- 
visions of  tbe  ?th  Amendment  to  the  terzitones. 
i\  does  secure  all  the  rights  of  trial  by  Jury  m 
they  existed  at  common  law. 

The  question  is  whether  tliis  act  of  the  ter- 
ritorial legislature  in  suhsinnce  impairs  the 
right  of  trial  by  Jury.  Tbe  7ib  Ameodment, 
indeed,  does  not  attempt  to  regulate  matters  of 
pleading  or  practice,  or  to  determine  In  what 
way  issues  shall  be  framed  by  which  questions 
of  fact  ore  to  be  submitted  to  a  jury.  Its  aim 
is  not  to  preserve  mere  matters  of  form  and 
procedure  but  substance  of  right.  This  re- 
quires that  questions  of  fact  in  common  law 
actioLS  shall  be  selited  by, a  jury,  and  that  the 
court  shall  not  assume  directly  or  indirectly  to 
take  from  the  jury  or  to  itself  auch  preroga 
tive.  So  long  as  'this  substance  of  right  is 
preserved  the  procedure  by  vrbicb  this  result 
shall  be  reached  is  wholly  within  tbediscretlnn 
of  the  legislature,  and  tbe  courts  may  not  set 
aside  any  leirislative  provision  in  this  respect 
because  the  form  of  action — the  mere  manner 
in  which  questioos  are  submitted— la  different 
irom  that  which  obtained  at  tbe  common  law. 

Kow  a  general  verdict  embodies  both  tbe 
3aw  and  the  facts.  Tbe  jury,  inking  the  law 
as  given  by  tbe  court,  apply  that  law  to  the 
facts  as  tbey  find  them  to  be  and  express  their 
conclusions  in  tbe  verdict.    The  power  of  tbe 
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court  to  grant  a  new  trial  if  In  Its  judgment 
the  jury  have  misinterpreted  tbe  inslructious 
as  lo  tbe  rules  of  law  or  mlaapplied  them  is  un- 
questioned as  also  when  It  appears  that  there 
was  DO  real  evidence  Id  support  of  sDy  esseo- 
tial  fact.  These  tbiogs  obtained  at  the  com- 
mon law;  they  do  not  trespass  upon  tbe  pre- 
rogative of  the  Jury  to  dete:rmine  alt  questions 
of  fact,  and  do  one  to-day  doubts  that  such  is 
the  legitimate  duty  and  function  of  the  court, 
notwithstanding  the  terms  of  tbe  constitu- 
tional guaranty  of  right  of  trial  by  Jury.  Be- 
yond tnis,  it  was  not  infrequeot  to  ask  from 
the  Jury  a  special  rather  than  a  general  verdict, 
that  Is,  Instead  of  a  verdict  for  or  against  the 
plaintiff  or  defendant  embodying  in  a  single 
declaration  the  whole  codcIusIod  of  the  tnat, 
oDe  which  found  specially  upon  the  various 
facts  in  issue,  leaviog  to  the  court  *tbe  [GOT 
subsequeat  duty  of  determining  upon  sudi 
facts  the  relief  which  the  law  awarded  to  the 
respective  parties. 

'It  was  also  a  common  practice  when  no  spe- 
cial verdict  was  demanaetl  and  when  only  a 
general  verdict  was  returned  to  interrogate  the 
Jury  upon  special  matters  of  foot.  Whether 
or  no  a  jury  was  compelled  to  answer  such  in- 
terrogations, or  whether.  If  it  refused  or  failed 
to  answer,  the  general  veidlct  would  stand  or 
not,  may  be  questioned.  Detitet  v.  Clark, 
U  Ad.  &  El.  T'Oe.  But  the  right  to  propound 
such  Interrogatories  was  undoubted  and  often 
recognized.  Wailur  v.  Bailey,  65  Me.  854; 
^urr  V.  ^t^urne,  181  Mass.  429.  In  tbe  latter 
case  the  court  said  (p.  4i{0):  "It  Is  within  tbe 
discretion  of  tbe  presiding  Justice  to  put  In- 
quiries to  tbe  jury  as  to  tbe  grounds  upon 
which  tbey  found  their  verdict,  and  tbe  an- 
swers of  tbe  foreman,  assented  to  by  bis  fel- 
lows, may  be  made  a  part  of  the  record,  and 
will  have  the  effect  of  special  flodlngs  of  the 
facts  stated  by  blm.  And  no  exception  Ilea 
to  the  exercise  of  this  discretion.  Dorr  r. 
Fenm,  12  Pick.  S31;  Suoor  v.  Spooner,  18  Met 
281:  tfafrv.AiSKM,  117  Mass.  866;  Uwkrr. 
BarU,  5  Alien,  23."  So  that  the  putting  of 
special  Inlerroeatories  to  a  jury  and  asking  for 
spteciilc  responses  thereto  in  audition  to  a  gen- 
ernl  verdict  Is  not  a  thing  unknown  to  tbe 
common  law  and  bas  been  recognized  inde- 
pendently of  any  statute.  Beyond  this  wa 
cannot  shut  our  eyes  to  the  fact  that  In  manv 
states  in  the  Union,  in  whose  Constitutions  u 
found  In  the  most  emphatic  language  an  asser- 
tion of  tbe  Inviolability  of  trial  by  jury,  are 
statutes  similar  lo  the  one  enacted  bv  the  ter- 
ritorial legiatatura  of  New  Hexico;  that  those 
statutes  have  been  uniformly  recognized  aa 
valid,  and  tfaata  large  amount  of  the  liilgatiop 
Id  the  courts  is  carried  through  in  obedienct 
to  the  provisions  of  such  statutes.  It  would 
certainly  startle  the  profession  to  be  tnid  that 
such  sliitutes  contravene  a  conslituiiooul  re- 
quiicmeut  of  tbe  inviolability  of  jury  trials. 

Indeed,  tbe  very  argument  of  counsel  fo^ 
plaintiff  in  error  Is  an  Rdmlsslon  that  up  to  a  cer- 
tain extent  those  statutes  are  undoubtedly  valid. 
That  argument  is  practically  that  when  tbe  spe- 
cific findioffs  are  returned  and  found  to  be  con 
flicting*witb  the  general  verdict  the  court[508 
is  authorized  lo  grant  a  new  trial,  but  can  do 
no  more.  But  why  ahould  the  power  of  the. 
court  be  thus  llmitedT  If  the  focu  u  specially 
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found  compel  a  jademeut  in  one  way,  why 
should  DOt  the  court  oe  permitted  to  apply  the 
law  to  the  facta  aa  thus  fouudt  It  certaiDir 
doea  BO  when  a  special  verdict  la  returned. 
When  a  general  verdict  is  returned  and  the 
court  determines  that  the  lury  have  either  mis- 
interpreted or  misapplied  the  law  the  only 
remedy  Is  the  award  of  a  new  trial,  because 
the  constttutfoaal  provision  forbids  it  to  find 
tbe  facts.  But  when  tbe  facts  are  found  and 
it  is  obviotu  from  the  iaconsislency  between 
tbe  facts  as  found  and  tbe  general  verdict  that. 
In  the  latter,  the  Jury  bavfl  misinterpreted  or 
misapplied  tbe  law,  what  eonstitatlonal  man- 
date requires  that  alt  should  be  set  aside  and  a 
new  Inquiry  made  of  another  Jury?  Of  what 
significance  is  a  question  aa  to  a  specific  fact  T 
Of  what  avail  are  special  interrogatories  and 
special  findings  thereoo  if  all  that  Is  to  result 
therefrom  la  a  new  trial,  whidi  the  court 
miebt  grant  If  It  were  (tf  opinion  that  the  gen- 
enu  verdict  contained  a  wrong  interpretation 
or  application  of  the  rules  of  law?  Indeed, 
the  very  thought  and  valueof  special  interrog- 
atoriea  is  to  avoid  tbe  necessity  of  setting 
aside  a  verdict  and  a  new  trial— to  end  the 
controversy  so  far  as  tbe  trial  court  la  con- 
cerned upon  that  tingle  response  from  tbe 

are  clearly  of  opinion  that  this  territorial 
statute  does  not  infringe  any  constitutional  pro- 
vision, and  that  it  Is  nitblQ  tbe  power  of  tbe 
legislature  of  a  territory  to  provide  ibat  on  a 
trial  of  a  common-law  action  the  court  may.  In 
addition  to  the  general  verdict,  require  specific 
answocs  to  specul  interrogatmea,  and,  when  a 
conflict  li  found  between  the  two.  render  mob 
Judgment  as  the  answers  to  the  special  quea- 
tions  compel. 

For  a  full  understanding  of  the  second  ques- 
tion it  is  necessary  to  notice  the  pleadings. 
Tbe  original  declaration— after  stating  that  tbe 
Rio  Qraode  river  runs  to  Its  regular  channel 
about  I  a  mile  east  of  the  plalntTfifs  premises, 
and  that  the  waters  from  rainfalls  pass  and  fiow 
599]  In  tbeir  natural  *fa1I  from  the  surround- 
ing and  adjnceat  country  over  the  plalntifTs  and 
other  lands  in  the  vidolty  and  empty  into  the 
river,  and  that  by  that  means  the  surface 
water,  up  to  the  time  of  tbe  grievances  com- 
plained of.  bad  been  carried  oS  without  Injury 
to  tbe  plaintiff  or  bis  property — charged  that 
OD  May  1,  1885,  the  defendant.  In  and  by  tbe 
construction  of  its  roadbed,  did  dam  and  close 
up  alt  of  the  natural  and  usual  outlets  and 
places  tbrough  which  tbe  surface  water  bad 
been  accustomed  to  make  its  escape,  thereby 
causing  such  surface  water  theretofore  flowing 
to  the  river  as  aforesaid  to  be  dammed  up  ana 
•et  back  upon  tbe  premises  of  the  plaintiff  and 
other  property  owners;  that  on  September  7, 
1886,  tbere  was  a  heavy  rainfall  and  tbe  sur- 
face water,  unable  by  reason  of  the  obftruction 
to  reach  the  river,  was  set  l»ck  on  tbe  prem- 
isea  of  the  plaintiff,  making  a  lake  or  pond  of 
waters  8  to  4  feet  in  depth,  and  doing  great  tn- 
lury  to  hia  property.  A  demurrer  to  this  dec- 
laration having  been  sustained,  an  amended 
declaration  was  filed,  which,  omitting  all  ref- 
erences to  miDfalls  and  surface  water,  cbnrged 
that  the  defendant  obstructed  the  natural  and 
.artificial  watercouraes  by  which  the  waiera 
from  thfl  north  and  weal  of  the  plaintiff's  prop- 
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erty,  and  from  the  Socorro  and  Magdalen* 
mountains.  Id  tbeir  naiural  flow  and  fall  passed 
over  the  lands  of  the  plaintiff  and  other  landa 
and  emptied  Into  the  Rio  Qraode  A.  de- 
murrer to  this  declaration  having  been  over- 
ruled tbe  plaintiff  was  directed  to  file  a  bill  of 
particulars  showing  tbe  places  and  coursaof 
the  alleged  natural  and  artificial  watercouraes, 
and  did  so,  describing  three  or  four  beds  or 
channels  through  which  in  a  natural  fall,  as  be 
averred,  the  waters  passed  from  the  Socorro- 
and  Hagdalena  mountains  into  tbe  Rio  Grande 

Now,  tbe  contention  of  the  defendant  In 
error  la  that  It  Is  apparent,  from  tbe  answera- 
glren  to  tbe  special  questions,  that  there  were 
no  natural  watercourses  obstructed  by  defend- 
ant's roadbed,  and  that  the  water  which  did 
the  damage  was  simply  surface  water.  The- 
second,  third,  fourth,  hud  fifth  are  as  fotlowsi 

'*Q.  2.  Was  tbere  a  eloudburat  In  tbe  Mag- 
dalena  or  Socorro  ^mountains  on  Sep-  [OOv 
tember  8. 1886:  and  if  so,  waa  the  water  there- 
from the  water  which  ran  over  the  plaintiff** 
landt— ^.  Ye*. 

"Q.  8.  Was  the  water  which  came  dowi> 
the  arroyos  from  the  Blagdalena  and  Socorro 
mountains  on  September  8,  1886^  tarfaos- 
water?— ii.  Yes. 

"Q.  4.  Was  it  customary  for  water  to  col- 
lect and  stand  on  plalntifTs  land,  and  land  in 
tbe  Immediate  vicinity  thereof.  In  the  times  or 
heavy  rains  or  floodsT— il.  No. 

"Q.  5.  How  often  upon  an  average  la  any 
one  year  did  tbe  water  comedown  the  arroyo» 
leading  toward  the  vallev  in  the  vicinity  of 
Socorro  from  the  Hagdalena  and  Socorro- 
mountains  prior  to  September  8,  18ij6?— il. 
According  to  the  rain  which  fell." 

This  Is  very  clear.  There  was  a  cloudburst 
in  the  mountains,  and  It  was  the  water  frook 
that  which  did  the  damage.  It  was  simply 
surface  water.  And  tbe  arroyos  ■  througb 
which  tbe  water  flowed  after  leaving  ue- 
mountains  were  not  monlog  streams,  natural 
watercourses,  but  simply  passageways  for  thfr 
rain  which  fell.  Counsel  for  plaintiff  in  error, 
not  questioning  that  the  Injury  done  to  the 
property  of  tbeir  client  was  by  surface  water, 
— the  large  fall  which  came  from  tbe  cloud- 
burst In  the  Socorro  or  Ha«lalena  nionntain* 
on  Septembers,  1886.— fnstet  that  It  does  not 
appear  that  such  cloudbursts  were  unusual, 
and  also  that  there  bad  been  created  throngb 
the  lapse  of  years  distinctive  channela  by 
which  the  waters  from  the  mountaiof  passed 
down  to  the  river  and  that  the  railroaid  em- 
bankment operated  to  obstruct  such  channels; 
that  although  these  channels  were  not  the- 
beds  of  constantly  flowing  streams  they  were- 
wrougbt  by  natural  processes  and  through  the 
flowing  of''^  water,  not  continuous  but  at  fre- 
quent intervals,  until  they  bad  become  natural 
outlets  for  tbe  often  accumulating  waters  In  the 
Socorro  and  Hagdalena  mountains.  In  view 
of  this  contention  it  la  w«ll  to  consider  other 
findings  so  far  aa  they  dlidoae  the  character  ol 
these  waterways.  The  dxth,  eighth,  ninth, 
fourteenth,  flfteenib,  twenty-iecond,  twenty- 
third,  and  twenty-fifth  questions  and  answers 
may  be  referred  to: 
"Q.  6.  Howfaristbemouthof  tbemdnarroyo 
which  *runs  through  the  western  part  [601 
of  the  dty  of  Socorro  in  a  northerly  direction 
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from  tbe  mnln  Dnc  of  Ibc  rallroadT — A.  Three 
quarters  of  a  mile,  more  or  less. 

"Q.  8.  Doca  the  railroad  of  tbe  (lofcadiint 
cross  aoj  ariojo  \.  ading:  from  the  Uagdalcna 
or  Socorro  mouDiaius  at  any  placo  iiorlh  of 
tbe  Ungdaleoa  branch  of  the  New  Mexicao 
Batlroad  Compaoy  at  its  JuDCtioa  with  the 
mail]  line  \\  miles? — A.  Tes. 

"Q.  9.  If  you  stale  in  answer  to  the  last 
question  that  (here  was  such  ao  arroyo.  state 
where  it  is,  its  leu^rtb,  breadth,  and  the  height 
of  ita  banks  —A.  West  of  the  city  of  Socorro 
and  east  of  tbe  Catholic  ffraTeyard;  Its  backs 
are  about  2  feet,  its  wldtb  about  60  feet,  and 
about  1  mile  in  length,  more  or  teas. 

"Q.  14.  How  far  from  the  main  line  of  the 
rallrciad.  in  a  we&terly  direction,  are  the 
mouths  of  tbe  arroyos  testified  to  by  the  wit- 
nesses?— A.  Three-quarters  mile  to  main  ar- 
royo,  and  imile  to  tower  arroyo. 

"Q.  15.  What  la  the  character  of  tbe  land 
lying  between  tbe  mouths  of  the  arrovos  and 
the  main  line  of  the  railroad,  Is  it  level  or 
sloping,  and  for  what  purposes  was  it  used  in 
1886?— il.  It  is  level  now  and  in  1886  It  was 
an  arroyo,  and  there  la  no  ditch  dow  except- 
ing tbe  cotnpany  drain. 

"Q.  23.  How  far  Is  It  from  tbe  mouibs  of 
the  arroyoa  testified  to  by  tbe  wline^Ms  to  tbe 
Afagdalena  and  Socorro  mouDtains?~-J.  To 
tbe  Socorro  mountains  4  miles,  and  to  tbe 
Magdalena  mountains  18  miles. 

"9.  23.  How  far  is  it  from  plaintlflTs  prop- 
erty to  tbe  Socorro  or  Magdalena  mountains? 
— A,  More  or  lets,  tbe  same  di&tnnce  as  In  the 
foreffoing  anaww. 

"Q.  25.  Wbleb  wu  constrocted  flrat,  the 
nilroad  company  embankment  or  tbe  houses 
of  plaintiff  which  were  damaged  by  the  water? 
— A.  Railrond." 

It  is  obvious  not  only  that  it  was  mere  sur- 
face water  whose  flow  was  obstructed,  not 
only  thiit  no  natural  watercourses  were  filled 
up,  but  alsfi  that  tbe  ebanncls  which  were  ob 
Btructed  were  not  such  ravines,  gorges,  end 
outlets  as  In  a  mountainous  district  must  be  left 
602]  open  In  prevent  the  forming  of  *lakcs 
and  reservoirs  therein,  but  simply  the  ordinary 
dilcbes  and  passagewavs  which  surface  water 
will  cut  In  a  generally  level  district  In  its  effort 
to  reach  some  flowing  stream.  It  also  appears 
from  tbe  answer  to  tbe  twentj-fifih  question 
that  the  railroad  embankment  was  construc-ied 
before  the  buililings  of  tbe  plaintiff.  It  wilt 
be  borne  in  mind  that  the  mountains  from 
which  this  surface  water  flowed  were  from 
4  to  18  miles  distant,  and  from  the  foot  of 
those  mounlaios  to  the  Rio  Grande  river, 
naturally,  tbe  flowing  water  bad  duf;  channels 
and  ditches  through  such  portions  of  tbe  soil 
as  affonted  the  least  obstruction  to  its  passai^. 
and  such  channels  and  ditches  were  all  that 
the  railroad  embankment  in  any  way  ob- 
structed. 

Does  a  lower  landowner  by  erecting  em- 
bankments or  otherwise  preventing  the  &>w  of 
surface  water  on  to  bis  premises  render  him- 
self liable  to  an  upper  landowner  for  daninges 
caused  by  the  slopping  of  such  flow?  In  this 
respect  the  civil  and  common  law  are  different, 
and  tbe  rules  of  tbe  two  laws  have  been  recog- 
nized In  different  stales  of  the  Unioo — some 
accepting  tbe  doctrine  of  the  civil  law,  that 
1«&  D.  S. 


tbe  lower  premises  are  subservient  to  th» 
higher,  and  that  the  latter  have  a  qualified 
easement  in  respect  to  tbe  former,  an  easement 
which  gives  tbe  right  to  discharge  all  surfaco 
water  upon  tbem.  The  doctrine  of  the  com- 
mon law,  on  tbeother  band,  Is  tbe  reverse,  that 
the  lower  landowner  owes  no  duty  to  tbe  up- 
per landowner,  that  each  may  appropriate  all 
the  surface  water  that  falls  upon  bis  own 
premises,  and  tliat  the  one  is  under  do  obliga- 
tion to  receive  from  tbe  other  the  fiow  of  any 
surface  water,  but  may  in  the  ordinary  prose- 
cution of  bis  business  and  In  tbe  improvement 
of  bis  premises  by  embankments  or  otherwise 
prevent  any  portion  of  the  surface  water  com- 
ing from  such  upper  premises.  In  Atehisnn. 
T.  (t  8.  F.  Ji.  a>.  V.  Hammer,  22  Kan.  763 
31  Am.Rep.2l6J,itwasheld  that  "the  simple 
act  that  tbe  owner  of  one  tract  of  land  raises 
an  embaokDjent  apon  It  wbfcb  prevents  tb« 
surface  water  fnlllog  and  running  upon  the 
land  of  an  adjoining  owner  from  running  off 
said  land,  and  causes  it  to  accumulate  tbereon 
to  its  damage,  gives  to  the  latter  no  caui«  of 
*aclion  against  the  former.nor  is  the  ru1e[603 
changed  by  the  fact  that  the  former  is  a  rail- 
road corporation,  and  its  embankment  raised 
for  tbe  purpose  of  a  railroad  track,  nor  by  the 
fact  that  a  culvert  could  have  been  made  un- 
der said  embankment  sufficient  to  have  af- 
forded an  outlet  for  all  such  surface  water." 

lo  Oibbiv.  Williami,  25  Kan.  SU,  til6  (37 
Am.  Rep.  241],  it  was  said:  "Now,  tbe  ordi- 
naiT  rule  concerning  surface  water  is  settled 
and  familiar;  the  lower  estate  owes  no  duty 
to  tbe  higher,  and  tbe  owner  of  each  may  use 
or  abandon  surface  water  as  be  pleases." 

In  Kanutt  City  AS.  R.  Co.  v.  Riley,  88 
Kan.  874,  B76,  877,  It  was  said:  •'The  common 
law,  as  modified  bv  constitutional  and  statu- 
tory law.  Judicial  ifeclsions,  and  the  cundition 
and  wants  of  the  people,  is  in  force  in  this 
stale  la  aid  of  the  general  slatntea.  There- 
fore, the  doctrine  of  the  common  lav,  wlib 
respect  to  the  obstruction  and  flow  of  mere 
surface  water,  prevails  as  a  general  rule.  Un- 
der this  rule  surface  water  is  within  the  con- 
trol of  the  owner  of  any  land  upon  which  it 
falls  or  over  which  It  flows.  He  may  use  all 
that  comes  upon  bis  own,  or  decline  to  receive 
any  that  falls  on  his  neighbor's  land.  .  .  . 
Tbe  doctrine  of  the  common  law  wltb  respect 
to  the  obstruction  and  flow  of  mere  surface 
water  is  not  ool^  In  force  In  England,  but  in 
Connecticut,  Indiana.  Massachusetts,  Missouil, 
New  Jersey,  New  Hampshire,  New  York, 
Vermont,  and  Wisconsin.  .  .  .  The  rule 
of  tbe  civil  law  seems  to  be  in  force  In  Peno- 
sylvaoia,  Iowa,  Illinois,  California,  Louisiana, 
and  is  referred  to  with  approval  in  Ohio." 

In  yovt  V.  ffvdaon,  27  Wis.  666,  6fi9  \9  Am. 
Rep.  478J,  tbe  difference  between  tbe  civil  and 
the  common  law  was  thus  stated  in  a  carefully 
prepared  opinion  by  Chief  Justice  Dizon: 
"The  doctrine  of  tbe  civil  law  Is,  that  the 
owner  of  tbe  upper  or  dominant  estate  has  a 
natural  easement  or  servitude  in  tbe  lower  or 
servient  one,  to  discbarge  all  waters  falling  or 
accumulating  upon  his  land,  which  is  higher, 
upon  or  over  tbe  land  of  the  servient  owner,  a* 
in  a  state  of  nature;  and  that  such  natural  flow 
or  passage  of  tbe  water  cannot  be  interrupted 
*or  prevented  by  the  servient  owner  to  [604 
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4he  detriment  or  lajiuy  of  the  estate  of  tbe 
domioaDt  or  eoy  other  proprietor.  .  .  . 
The  doctrioe  of  toe  commoo  law  b,  that  there 
exists  DO  such  oatural  easement  or  servltade 
<□  favor  of  tbe  owner  of  tbe  superior  or  higher 
frroucd  or  Oclds  as  ro  mere  surface  water,  or 
such  as  falls  or  accumulates  by  ralo  or  the 
meltiDf;  of  soow;  and  that  the  proprietor  of 
tbe  ioferior  or  lower  tenement  or  estate  may, 
if  he  choose,  lawfully  obstruct  or  binder  the 
Datural  Sow  of  sucb  water  tbereon,  and  In  so 
doing  may  turn  the  same  back  upon  or  off  on 
to  or  over  tbe  laods  of  other  proprlrtors.  with- 
out liability  for  injuries  ensuing  from  such 
obstruction  or  dlTeraion." 

It  would  be  useless  to  cite  the  many  author- 
ities from  the  difFereot  states  in  which  on  the 
one  side  or  the  other  these  doctrines  of  tbe 
civil  and  the  common  law  are  affirmed.  The 
dlTereency  between  the  two  lines  of  au- 
thorities ts  marked,  apringlng  from  the  differ- 
ence in  the  foundation  principle  upon  which 
the  two  doctrine*  rest,  the  our  affirming  tbe 
absolute  control  by  the  owner  of  his  property, 
tbe  other  affirming  a  servitude,  by  reason  of 
iocatioD,  of  the  one  premises  to  tbe  other. 
Washburn,  la  hit  treatise  on  Essements  and 
Servitudes,  8d  ed.  side  p.  868  and  following, 
treats  at  length  on  these  two  lines  of  authori- 
ties. So,  also,  in  Angell  on  Watercourses, 
7th  ed.  §  108  and  following,  la  tbe  matter  dis- 
cussed. 

If  a  case  came  to  this  court  from  one  of  the 
■tales  in  which  tbe  doctrlue  of  the  civil  law  ob- 
tains, it  would  become  our  duty,  having  respect 
to.ibis  which  is  a  matter  of  local  law,  to  follow 
tbe  decisions  of  that  state.  And  in  like  man- 
ner we  should  follow  the  adverse  rulinfc  in  a 
case  coming  from  one  of  the  states  in  which 
the  common-law  rule  Is  recoEuized.  New 
Mexico  Is  a  territoiy,  but  In  it  ttie  leeislature 
bas  all  legislative  power  except  as  limited  by 
tbe  ConafltutioD  of  tbe  United  States  and  the 
organic  act  and  the  lawaof  Congress  appertain- 
ing thereto.  There  it  was  enacted  In  1876  (N. 
M.  Laws  1876,  chap.  3,  p.  81,  g  2),  that  "in  all 
tbe  conns  in  this  territory  the  common  law  as 
recognized  in  tbeUnltedUiatesof  Americasball 
be  the  rule  of  practice  and  decision."  Broum- 
i«g  V.  Bnwning,  8  N.  H.  871.  The  legisla- 
tvreof  *New  Mexico  barlogtbua  adopt 
ed  the  common  law  as  the  rule  of  practice  and 
decision,  and  there  being  no  special  statutory 

Erovisioos  In  respect  to  this  matter,  it  is  not  to 
e  wondered  at  that  the  supreme  court  of  the 
territory  in  its  opinion  In  the  present  case  dis- 
posed of  Ibis  question  In  this  single  sentence: 
^'If  the  act  of  tbe  territorial  legislature  of  1889 
is  constitutional,  then  we  can  find  no  error  in 
tbe  action  of  the  court  in  setting  aside  the  gen- 
era] verdict  and  entering  judgment  upon  the 
special  findings."  Obviously  the  only  question 
deemed  of  any  moment  by  that  court  was  the 

auestion  In  respect  to  the  matter  of  special 
ndinga. 

It  may  be  proper  to  notice  that  the  exception 
•ugeested  by  Chief  Justice  Beasley  in  AnoMy 
V.  !<peer,  8tN.  J.  L.  851,  858  r«6  Am.  Dec. 
S16],  in  these  words:  "How  far  it  may  be 
DCccssarr  to  modify  this  general  proposition 
ln.cases  in  which,  in  a  billy  region,  from  the 
natural  formation  of  tbesurfaceof  the  ground, 
large  quandUea  of  water,  in  times  of  excesstvc 
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rains  or  from  tbe  melting  of  heavy  snows,  an 
forced  to  seek  a  channel  througn  gorges  or 
narrow  valleys,  will  probably  require  consid- 
eration when  tbe  facts  of  the  case  diall  pre- 
sent the  question;"  and  noticed  afterwards  in 
Host  V.  Hvdaon,  27  Wis.  656.  669  [8  Am.  Rep. 
478],  and  Palm^  v.  WaddeU,  22  Kan.  352,— baa 
no  application  to  the  case  before  us,  for,  aa 
appears  from  the  flodings,  tbe  mouolainoua 
district  from  which  these  waters  flowed  wa* 
from  4  to  18  miles  distant  from  the  place  of. 
tbe  embankment  and  tbe  damage.  We  must 
therefore  overrule  tbe  second  contentioo  made 
by  counsel  for  plaintiff  In  error, 

Tbe  third  requires  little  notice.  It  does  not 
seem  as  though  there  were  any  particular  in- 
consistency between  tbe  various  special  find- 
ings. Tbe  only  one  that  deserves  any  notice 
is  that  which  Is  suggested  by  the  first  question 
and  tbe  answer  thereto,  as  follows: 

"Q.  1.  At  tbe  time  of  tbe  injury  complained 
of  did  any  of  the  water  flow  or  run  over  tlie 
plaintiff's  land,  except  the  water  which  feU 
from  the  clouds  as  rain? — A.  It  did  run." 

It  Is  a  little  difficult  to  understand  exactly 
what  is  meaot  by  tbla.  It  may  be  that  the  jury 
meant  that  the  water  came  from  the  cloudburst 
as  distlngulBbed  from  an  'ordioary  rain-[600 
fall,  or  it  be  that  their  purpose  was  sim- 
ply to  affirm  that  this  water  coming  down  the 
arroyos  did  run  over  the  land  of  the  plaintiff. 
Considering  tbe  uncertainty  as  to  the  Import 
of  this  questioD  yod  answer,  and  io  view  of 
the  clear  and  poaltlve  answers  to  other  direct 
queatloDS,  and  also  in  view  of  the  avennenta 
in  the  original  declaration,  we  think  it  would 
be  going  too  far  to  bold  tbatthia  Is  to  be  taken 
aa  a  finding  that  there  was  a  natural  water- 
course whose  waters.  Increased  by  the  rainfall 
and  cloudburst,  overiSowed  their  oanks  and  In- 
jured the  plalotlff's  property.  These  are  all 
tbe  questions  in  tbe  caae,  and,  finding  no  error 
In  tbe  leeord,  tAtJvdgnuat  it  efjghrmM, 


FREDERICK  N.  PAULY.  Receiver  of  tha 
California  National  Bank  of  San  Diego, 

P(ff.  in  Brr., 

e. 

STATE  LOAN  A  TRUST  COMPANT. 

fSee&a  Beporter^ed.  «M-aM.> 

Pledgee  of  »tock  in  a  national  bank,  when  liaUt 
at  a  marehatder — rttation*  qf  the  partiea. 

L  A  mete  pledgee  of  sharea  of  stock  to  aDaUooal 
baaklanot8ul>Jeot  to  tIaUlttr  as  a  sbarebolder 
under  XJ.  8.  Bev.  Stat.  I  SlSl,  where  bta  name  kp- 
peara  as  "pledgee"  both  od  the  oertlflcates  of 
stock  and  tbe  Ixmkaot  tbe  bank,  aod  then  dooa 


Non.— jlito  taxation  ttf  aftorM  tn  natiot%al  bamkM 
and  of  other  oorporatfmw,— ee*  note  to  Prondenoa 
Bank  t.  BtlUnga,  T:9n. 

Am  to  powers  and  duties  of  rweelvm,  see  note  to 
DavlB  T.  Orar.  tiz  447. 

Am  to  reeeiven,  appointment  and  potom:  rwotts 
«rs'  eerUfUate*;  eontraeOt  of  reMtMra;  ttoMHfir  /or 
olotnis  and  for  damaget;  paiffnmt  of  waget.  etc^  Hen 
of  reoettwr'*  cerlijlcate^  IloMtttv  of  jmnJuuer  at 
foneloeun  aaJe;  nittx  by  recevper;  HaMIttv  <^  for  per- 
$onal  injuria  and  for  loxo.-aes  note  to  Oleou  r 
Beadrlok.  aS:  flfiL 
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not  Appear  to  taave  beni  way  intent  of  the  real 
owner  of  tbe  ataares  to  eaoape  reaponolbillty. 
I:  Id  determlDtog  wbo  ta  ltat)le  aa  tbe  owner  of 
■hareaof  itocktn  a  national  bank,  the  courts  will 
look  at  the  relatloQSOf  the  panics  as  they  actu- 
ally are,  or  as  by  reaaoo  of  tbelr  conduct  they 
most  be  assumed  to  be  for  tbe  protection  of  cred- 
itoiw  and  tbe  object  of  tbe  itatiite  la  not  to  be 
defeated  by  tbe  mere  forms  of  traoaactlons  be- 
tween ■bareboldera  and  tbeir  credUoHh 

[No.  201.] 

Jfgued  January  !9,  1897.   Bedded  March  1, 
1897. 

IN  ERROR  to  the  United  Stales  Circuit  Court 
of  Appeals  for  tbe  Ninth  Circuit  to  revleir 
a  Judgment  affirming  tbe  judgment  of  tbe  Cir- 
cuit Court  of  tbe  United  States  for  tbe  Southern 
Dtatrict  of  California  in  favor  of  the  defendant 
in  an  action  brought  by  Frederick  N.  Pauly, 
Beceiver  of  the  Califoniia  National  Bank  of 
San  Diego,  to  recover  tbe  aroount  of  an  assess- 
ment made  on  the  shareholders  of  said  bank 
against  the  State  Loau  &  Trust  Company. 
Affirmed. 

See  same  case  below,  56  Fed.  Rep.  480, 15 
TJ.  8.  App.  m. 
Tbe  facts  are  stated  in  the  opinion. 
MeurB.  Edward  Wlnslow  Paiire  and 

Wade  McDonald,  for  plaintiff  in  error: 

Tbe  defendant  was  a  shareholder  witbtn  the 
letter  as  well  as  within  the  intent  and  purpose 
of  the  statutes. 

PvUmanv.  VpUm.W  U.  8.  888(24:818); 
Germania  Nat.  BanJt  T.  Cote.  99  U.  S.  628 
(25:  448);  Wheetock  v.  Eott,  TJ  lU.  206;  Nat- 
tonal  Commercial  Bank  v.  McDonnell,  92  Ala. 
887;  Qilman  v.  Curtit,  66Cal.  118;  Johnson  t. 
LaJUn,  103U.  8.800(28: 582j:  VeeU  Nat.  Dank 
Wattontoten  Bank,  105  U.  8.  217  (26:  1080); 
Eaaton  v.  German- Ameriean  Bank.  127  U.  8. 
682(82:210):  Andertoa  t.  Philaddphia  Ware- 
houM  O.  Ill  U.  8.  479  (28: 478);  Mehmond  r. 
front,  121  U.  8.  27  (80: 884);  Cook,  Stock  & 
Stockholders  (3d  ed.)  g  466. 

Affizint;  tbe  word  "pledgee"  to  its  name  on 
the  books  of  tbe  bank,  but  without  giving  the 
name  or  names  of  the  pledgeora,  did  not  pre- 
vent or  affect  the  liability  of  the  defendant  to 
the  creditors  of  tbe  bank. 

Beath  V.  Wett,  28  N.  H.  108;  Aen  t.  Mc- 
Laughlin. 88  Cel.  299. 

Mesart.  W.  P.  Gardiner  and  TP.  A.  Ear- 
Hb,  for  defendant  In  error: 

By  delivery  of  a  pledge  as  security  for  the 

Kymeot  of  a  debt,  the  pledgee  acquires  only  a 
n  or  special  property  in  the  article  or  things 
pledged. 

Story,  Bailm.  gg287,  807;  18  Am.  &  Eng. 
Enc.  Iaw,  590. 

Even  where  in  lieu  of  delivery  an  apparent 
transfer  of  title  is  made  for  tbe  purpose  merely 
of  security,  the  general  property  remaius  in  tbe 
pledgeor. 

18  Am.  ft  Eng.  Enc.  Law,  S91,  note;  Orou 
T.  Eureka  Lake  dt  T.  Canal  Co.  78  C^l.  802; 
Andtrton  v.  Philadelphia  Warehtmte  Co.  Ill 
U.  8.  479  {28:  478);  WeUet  v.  Larrabee.  86  Fed. 
Rep.  866. 

A  pledgee  is  a  trustee,  and  as  such  is  by  tbe 
statute  exempted  from  liability. 

Flint,  Trusts  &  Trustees,  g  2;  Ferry,  Tr. 
%  248:  Crou  V.  Eureka  Lak$  <l  7.  Oanal  Co. 
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78  Cal.  802:  Union  Truet  Co.  v.  R^don,  93  III. 
458;  Nevton  v.  Fap,  10  Allen,  507:  Baiton  v. 
German-American  Bank,  137  V.  8.  582  (S3: 
210);  ^/aU  v.  Argenti,  S  CaL  151;  B^land  t. 
Ba^,  85  Cal.  404;  Braeater  t.  Bartley,  87 
Cal.  15.  99  Am.  Dec  287;  Luekettt  v.  Town- 
tend.  8  Tex.  119,  49  Am.  Dec. 723;  Wrig7it  v. 
Rou,  86  Cal.  414;  Soppin  v.  Buffum,  9  R.  I. 
618.  11  Am.  Rep.  291;  Be  Barker,  6  Wend. 
600;  Ex  parte  WiUcoeke,  7  Cow.  403,  17  Am. 
Dec.  626. 

Mmrt,  EdMard  W.  Butehin»  tad  Benry 
Wheeter  filed,  1^  leave  of  court,  a  brief  for 
Thomas  P.  Beal,  receiver  of  Haveriok  National 
Bank. 

Meun.  George  O.  Bltattuck  and  William  A. 
Munroe  filed,  by  leave  of  court,  a  brief  for 
Emex  Savings  &ak  lo  No.  866. 

Mr.  Justice  Harlan  delivered  tbe  opioloik 
of  the  court: 

This  was  an  action  to  recover  the  amount  of 
an  assessment  made  on  the  abareboldcrs  of  a 
national  banking  association  in  tbe  bands  of  a 
receiver. 

Is  tbe  defendant  in  error,  tbe  State  Loan  & 
Trust  Company,  a  "shareholder"  of  the  Cali- 
fornia National  Bank  of  San  Diego  within  tbe 
meaning  of  the  statute  relating  to  national 
*baoklQg  associations?  That  is  the  sole  [609 
question  presented  by  tbe  pleadlucs. 

By  tbe  Revised  Statutes  of  the  United  States 
it  la  provided —  • 

"Sec.  5189.  The  capital  stock  of  each  uso- 
clatioo  sbail  be  divided  Into  shares  of  $100 
each,  and  be  deemed  personal  property,  and 
transferable  on  tbe  books  of  tbe  association  In 
sucb  manner  as  may  be  prescribed  in  the  by- 
laws or  articles  of  association.  Eveir  person 
becoming  a  shareholder  by  such  transfer  shall, 
in  proportion  to  bis  shares,  succeed  to  all  the 
rights  and  liabilities  of  tbe  prior  holder  of 
snch  shares;'  and  no  change  shall  be  made  In 
the  articles  of  association  by  which  tbe  riehis. 
remedies,  or  security  of  the  existins  creditora 
of  the  association  shall  be  impaired." 

"Sec.  6151.  Tbe  shareholders  of  every  na- 
tional banking  association  sball  be  held  indi- 
vidually respondble,  equally  and  ratably,  and 
not  one  for  another,  for  all  eontracts,  debts, 
and  engagements  of  aucb  association,  to  tho 
extent  of  the  amount  of  their  etock  therein,  at 
the  par  value  thereof.  In  addition  to  tbe  amount 
invested  in  such  shares." 

"Sec.  6152.  Persons  holding  stock  as  execu- 
tors, administrators,  guardians,  or  trustees  shall 
not  be  personalty  subject  to  any  llabllltlea  as 
stockholders:  but  tbe  estates  and  funds  in  tbelr 
bands  shall  be  liable  in  like  manner  and  to  the 
same  extent  as  tbe  testator,  intestate,  ward,  or 
person  lotereeted  In  sucb  funds  would  be,  if 
living  and  competent  to  act  and  hold  the  atock 
In  bis  own  name.** 

"Sec.  6210.  The  president  and  cashier  of 
every  national  banking  assoclatioo  shall  cause 
to  be  kept  at  all  times  a  full  and  correct  list  of 
the  names  and  residences  of  all  the  sharehold- 
ers in  the  assoclatioo,  and  the  number  of  shares 
held  by  each.  Id  tbe  office  where  Its  busioesHis 
transacted.  Such  list  shall  be  subject  to  tbe 
inspection  of  atl  the  shareholders  and  creditors 
of  the  association,  and  tbe  officers  autborized 
lo  assess  taxes  under  lUte  authority,  during 
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blulDen  hotin  of  each  dav  in  whldi  buglneu 
may  be  legally  tranflacted.  A  copy  of  sach 
list.  00  the  lat  Monday  of  July  of  each  year, 
tt09]  'verified  by  the  oath  of  Kich  ptoideot 
or  cashier,  shall  be  trauamitted  to  tlu  Ocnnp- 
trotler  of  the  Cutreocy." 

Tbe  Comptroller  of  the  Currency  appointed 
the  plaintiff  in  error  recelTer  of  tli6  C&Uforola 
National  Bank  of  San  Diego,  California.  U. 
8.  Rev.  Stat.  9  6284.  He  gave  bond  as  re- 
quired by  law,  and  thereafter  entered  upon  the 
discharge  of  the  duties  of  his  triiat. 

In  Tirtue  of  tbe  authority  conferred  upon 
him  by  law,  the  Comptroller  made  an  aaieaa- 
ment  on  the  shareholders  of  tbe  bank  for 
4800,000,  to  be  ptid  by  them  on  or  before  the 
tSth  day  of  June,  1893.  The  assessment  was 
«qua11y  and  ratably  upon  shareholders  to  the 
amount  of  100  per  cent  of  the  par  value  of  the 
ahares  of  the  capital  stock  of  the  bank  held  and 
owned  by  them  respectivelr  at  the  time  of  its 
failure  or  suspension,  and  toe  receiver  was  re- . 
quired  by  an  order  of  the  Comptroller  to  insti- 
tute suits  to  enforce  agatost  eaiota  shareholder 
hisperBonal  liability  to  that  extent. 

The  receiver  gave  due  notice  of  the  assess- 
ment, in  writing,  to  the  State  Loan  A  Trust 
Company — which  is  a  corporation  of  Oalifor- 
Bia,  baring  its  principal  place  of  business  at  tbe 
city  of  Los  Angeles  m  that  state— and  made  de- 
mand upon  it  therefor,  but  the  company  did 
not  pay  tbe  same  or  aoT  part  thereof. 

The  facts  upon  whicn  the  claim  against  tbe 
defendant  company  Is  based  are  these:  S.  O. 
Havermale  and  J.  W.  Collins,  owners  and 
holders  respectively  of  certificates  numbered 
880  aod  297  issued  to  tbem  for  one  hundred 
shares,  each,  of  the  capital  stock  of  the  Csli- 
fornia  Kationat  Bank  of  Sao  Diego,  were  in- 
debted to  the  State  Loan  &  Trust  Company  up<»i 
their  promissory  note  for  f 13,500,  besides  In- 
terest. These  certificates  having  been  indorsed 
by  the  respective  holders  by  writing  their 
names  across  the  back  thereof,  were  transferred 
aod  delivered  to  the  State  Loan  &  Trust  Com- 
pany as  collateral  security  for  the  payment  of 
the  above  note,  and,  so  indorsed,  were,  in  the 
ordinary  course  of  mail,  Iraosmitied  and  sur- 
render^ to  tbe  California  National  Bank  of 
Ban  Diego.  New  certificates,  numbered  303 
6101*aDd  809,  respectively,  were  thereupon 
Issued  to  tbe  State  hota  &  Trust  Oornpany  of 
Los  Angeles,  as  "pledgee,"  in  lieu  of  certificates 
286  antfsgr 

Each  of  the  new  certificates  showed  upon  Its 
face  that  it  was  issued  to  the  "State  Loan  & 
Trust  Comimnyof  Los  Angeles,  pledgee,"  and 
each  purported  to  be  for  one  hundred  shares  of 
the  capital  stock  of  the  California  National 
Bank  of  Sao  Diega 

The  defendant,  after  receiving  certificates 
808  and  809,  held  them  "as  pledgee,  aod  as 
collateral  sectuity  for  tbe  payment  of  said  note, 
and  for  the  uupaid  balance  of  tbe  debt  thereby 
represented." 

Otberwise  than  asjnst  stated,  the  State  Loan 
&  Trust  Company  of  Los  Angeles  never  had. 
owned,  or  held  any  abares  of  the  capital  stock 
of  the  California  National  Bank  of  San  Diego, 
and  oever  was  entitled  to  bold  the  usual  stock 
ceritflcate  as  such  shareholder  to  the  amount  of 
two  hundred  shares  or  to  any  other  amount 

Except  as  pledgee  of  the  stock  represented  by 
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oertlflcatMSOeand  809,  reswctlvely.  the  name 
of  the  State  Loan  &  Trust  Company  never  ap- 
peared upon  or  in  the  stock  or  other  corporate 
books  of  the  California  National  Bank  of  San 
Diego  as  a  shareholder.  Tbe  entries  in  the 
1)00X8  of  the  bank  showed  that  tbe  new  oertlf* 
Icates  were  issued  to  the  State  Loan  &  Trust 
Company  as  pledgee,  and  not  otherwise. 

A  Jury  having  been  waived  by  the  parties 
In  writing,  tbe  ease  was  tried  in  the  circuit 
court,  aod  Judgment  was  rendered  for  the  de- 
fendant. 66  Fed.  Rep.  480.  Upon  appeal  to 
the  circuit  court  of  appeals  that  judgment  was 
afflnned.   15  U.  8.  App.  889. 

Is  one  who  does  not  appear  upon  tbe  official 
list  of  the  names  and  residences  of  the  share- 
holders of  a  national  ttaaking  association  oth- 
erwise than  as  "pledgee"  of  a  given  numberof 
shares  of  the  capital  stock  of  such  association 
— ootbing  else  appearing— liable  as  a  "share- 
bolder"  of  such  association  under  U.  8.  Rev. 
Stat.  §  SlSl.  declarins  that  "tbe  sbareholders 
of  every  national  baoldng  association  shall  be 
held  Inaividudiy  responnble,  equally  aod  rat- 
ably, and  not  one  for  another,  for  all  contracts, 
debts,  "and  engagejnents  of  such  asso-[011 
ciailon,  to  the  amount  of  their  stock  therein,  at 
tbe  par  value  thereof,  in  addition  to  the  amount 
invested  in  such  sbaras?" 

As  both  sides  contend  Uiat  their  reapectlva 
positions  are  in  harmony  with  decisions  here- 
tofore rendered  in  this  ooort,  it  will  be  neces- 
sary to  refer  to  some  of  the  cases  cited  by 
counsel. 

In  PuUTnan  v.  Upton,  96  U.  S.  838,  830  [24: 
818.  8191,  which  was  an  action  by  tbe  as- 
signee innnkruptcyof  an  Insurance  oornpany 
to  compel  a  holder  of  sharesof  its  stock  to  pay 
tbe  balance  due  thereon,  the  court  said:  "The 
only  question  remaining  Is,  whether  an  assignee 
of  corporate  stock,  who  bM  caused  it  to  be 
transferred  to  himself  on  the  books  of  the 
company,  and  holds  it  as  collateral  security 
for  a  debt  due  from  his  assignor.  Is  liable  for 
unpaid  balances  thereon  to  tbe  company,  or  to 
the  creditors  of  tbe  company,  after  it  has  be- 
come bankrupt.  That  tbe  original  holders  and 
the  transferees  of  tbe  stock  are  thus  liable  we 
held  In  Upton  v.  TribilMck,  91  D.  8.  45  [28: 
2031;  Sanger  v.  Upton.  91  U.  a  66  [38:  2801; 
and  WOiter  v.  Upton,  91  U.  S.  66  (^8:  884]; 
and  the  reasons  that  controlled  our  judgment 
in  those  cases  areof  equal  force  In  tfac  presenL 
Tbe  oeditors  of  the  bankrupt  company  are 
entitled  to  the  whole  capital  of  the  bankrupt, 
as  a  fund  for  tbe  payment  of  the  debts  due 
tbem.  This  they  cannot  have,  if  the  trans- 
feree of  the  shares  is  not  responsible  for  what- 
ever remains  unpaid  upon  bis.  shares;  for  by 
the  transfer  on  the  bows  of  the  corporation 
tbe  former  owner  fs  discharged.  It  makes  no 
difference  that  the  legal  owner— that  is,  the 
one  in  whose  name  the  stock  stands  on  tbe 
books  of  the  corporation — is  in  fact  only,  as 
between  himself  and  his  debtor,  a  holder  for 
security  of  the  debt,  or  even  tbM  he  has  no 
beneflcial  Interest  therdo." 

lo  Q«rmania  Nat.  Bank  t.  Oat$,  W  XT.  B. 
628,  681,  682  [29:  448-460],— which  was  an 
action  to  make  the  Oermania  National  Bank 
of  New  Orleans  liable  as  a  shareholder  of  an- 
other national  bank  that  had  become  insolvent, 
—It  appnued  that  Phelps,  McOiUlough,  &  Co 
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borrowcj  money  from  the  defendaDt  baak, 
«iid  to  secure  toe  pvymeDt  of  the  loao,  eri- 
ctenced  by  oote,  pledged  one  huodred  abaresof 
the  Block  of  the  Cresceot  City  Natlooal  Bank, 
with  power  on  nonpHyment  of  the  Biim  bor- 
412]  roffcd  to  'dispose  of  the  atock  for  cash 
without  recourse  to  leeal  proceedlagf,  aod  to 
that  end  to  make  UitDsiers  on  tbe  book*  of  the 
latter  corporation.  The  note  not  having  been 
paid,  the  stock  was  tmnsferrrd  on  tbe  bMks  of 
«be  Crescent  City  National  Bank  to  the  Oer- 
manla  National  Bank.  Tbe  latter  snbiequeDt- 
1y  caused  tbe  stock  to  be  transferred,  on  tbe 
tiooks  of  the  former,  to  one  of  Its  clerks,  who 
acquired  no  beneficial  interest  In  it,  and  be- 
tween whom  aod  tbe  ofBeers  of  hia  l»nk  It 
was  understood  tbat  he  would  relransfer  tbe 
stock  at  their  request.  This  court,  obserrtng 
that  DotwitfaBtaodlng  tbe  transFer  to  tbe  clerk 
the  stock  remained  subject  to  tbe  bank's  con- 
trol, and  Vaat  tbe  transfer  lo  bim  was  made  to 
«vade  the  liability  of  the  true  owners,  said: 
"It  is  thoroughly  established  that  one  to  whom 
stock  has  been  transferred  in  pledge  or  as  col> 
lateral  security  for  money  loaned,  and  wbo 
appears  on  the  books  of  the  corporation  as  the 
owner  of  the  stock,  is  liable  as  a  stockholder 
for  the  benefit  of  creditors.  We  so  beld  In 
Pullman  v.  Vptm,  06  U.  B.  838  [34:  818J,  and 
like  decisions  abound  in  tbe  English  courts, 
and  in  numerous  American  caaea,  to  some  of 
which  we  refer:  AideriM  v.  Storm,  6  HU1, 
484:  RMetdt  v.,  Btvtm,  li  s.  T.  148:  Bolgakt 
Bank  v.  Burnham,  11  Cash,  183;  Ufagrvder 
y.  GoUton,  44  Md.  849  [22  Am.  Rep.  47]; 
Create  v.  Babcock,  10  Met.  526;  W/ieetoek  t. 
X^^t,  77  ni.  296;  United  States  Tnat  Co.  v. 
United  8tat€$  F.  In*.  Vo.  18  N.  Y.  199;  EaU 
T.  Wather,  81  Iowa,  844  [7  Am.  Rep.  187], 
For  tbia  aereral  reasona  are  giTen.  One  is. 
tbat  be  Is  estopped  from  denying  bis  liability 
by  Tcluntarily  holding  himself  out  to  tbe  pub- 
lic as  the  owner  of  tbe  stock,  and  his  denial 
of  owaerghip  is  loconsistent  with  tbe  represen- 
tations be  baa  made:  another  is,  that  by  taking 
«he  legal  title  be  has  released  tbe  former  owner; 
and  a  third  Is,  that  afier  baring  taken  the  ap- 
parent ownership  and  thus  become  entitled  lo 
receive  dividends,  vote  at  elections,  and  enjoy 
all  tbe  privileges  of  onnerahlp.  it  would  be  in- 

Z liable  to  allow  bim  to  refuse  tbe  respon- 
lilies  of  a  stockholder.  .  .  .  When,  there- 
fore, the  atock  was  transferred  to  the  Oermania 
Bank,  though  it  continued  to  be  held  merely  as 
a  collateral  security,  the  bank  became  subject 
to  the  liabilities  of  ^stockholder,  and  tbe  liabil- 
^13]ity  accrued  the  instant  tbe  'transfer  was 
made."  Aft^  referring  to  some  of  tbe  English 
cases,  the  court  pzoceeds:  "Tbe  American 
doctrine  is  even  more  stringent.  Mr.  Tbomp- 
eon  states  it  thus  and  he  u  supported  by  the 
adjudicated  caaea:  *A  transfer  of  ibareain  a 
(ailing  corporation,  made  by  tbe  tno^errer 
with  the  purpose  of  escaping  bta  liability  as  a 
abarebolder,  to  a  person  wbo,  from  any  lause. 
is  Incapable  of  responding  in  respect  to  such 
liability,  is  void  as  to  tbe  creditors  of  the  com- 
pany aod  as  to  other  shareholders,  although 
as  between  the  transferrer  and  the  transferee 
it  wac  out  and  out/  Kathan  t.  WhiUoA,  9 
Paice,  162;  MeClaren  y.  Franeiteut,  48  Mo. 
452:  Harey  v.  Oark,  17  Mass.  829;  Johnmnr. 
Ijifiin,  5  DiU.  6S,  6  Cent  L.  J.  181.  The  case 
165  U.S. 


in  hand  does  not  need  the  application  of  so 
rigorous  a  doctrine.  Wblle  the  evidence  ea- 
lablishes  tbat  the  Crescent  City  was  in  a  fail- 
ing condition  when  tbe  transfer  to  Waldo  was 
made,  and  leaves  no  reasonable  doubt  tbat  the 
Oermania  Bank  knew  it  and  made  the  transfer  tA 
escape  responsibility,  It  establishes  much  more. 
The  transfer  was  not  an  out  and  out  transfer. 
The  ilock  remained  the  proper^  of  the  trans- 
ferrer. Waldo  wu  boana  to  retransfer  it 
wben  requested,  and  all  the  privileges  aod 
possible  benefits  of  ownership  continued  to  be- 
long to  the  hank.  No  case  holds-  that  such  a 
transfer  relieves  the  transferrer  from  hla  lia- 
bility as  a  stockholder.'* 

It  may  be  here  observed  that  in  PuUman  r. 
VjpioH,  M  D.  8.  8d8  [24: 818],  tbe  person  who 
sought  to  escape  lialnlity  as  a  shareholder  ap- 
peared on  the  books  of  the  insolvent  insurance 
company  at  iht  owner  of  tbe  stock;  and  tbat  In 
Oermania  Nat.  Bank  v.  Gate,  99  U.  8.  628, 
•31,  683  [25:  448-460],  tbe  Oermania  Na- 
tional Bank,  after  tbe  original  transfer  under 
the  power  of  attorney  executed  by  its  debtor, 
appeared  on  the  books  of  the  other  bank  at  ths 
oaner  of  the  atock.  and  tbat  the  liability  aris- 
ing therefrom  could  not  be  defeated  or  avoided 
by  a  transfer,  however  regular  in  form,  to  an- 
other wbo  acquired  no  beneficial  Interest  in  it, 
and  was  to  bold  the  stock  simply  for  Its  benefit 
Nothing  appeared  upon  the  stock  list,  io  either 
case,  to  Indleate  that  the  person  or  corporation 
who  appeared  on  such  list  as  a  shareholder  waa 
not.  in  fact,  the  actual  owner. 

*Io  Adam$  V.  Johnaon  ("  Benoden  y.  [014 
J«An«>n7)  107  U.  S.  361,  361  [37:  886,  889], 
which  iovolyed  tbe  Ifhbillty  aa  a  shareholder  of 
a  national  bank  of  one  who  became  the  par- 
cbaser  and  owner  of  some  of  its  shares,  and 
who  in  apprebmsion  of  tbe  bank's  failure,  and 
in  offder  to  escape  liability,  transferred  his  stock 
toanirresponrible person, thecourtsaid:  "The 
answer  seta  forth  tbat  Johnson  became  the 
purchaser  and  owner  of  the  one  hundred  and 
thirty  shares  io  1869.  As  such  shareholder, 
he  became  subject  to  the  Individual  liability' 
prescribed  by  the  statute.  This  liability  at- 
tached to  him  until,  without  fraud  as  against 
tbe  creditors  of  the  bank,  for  whose  protection 
tbe  liability  was  Imposed,  be  should  relieve 
himself  from  It.  He  could  do  so  by  &  bona 
fide  transfer  of  the  stock.  But  where  tbe 
transferrer,  possessed  of  Information  showing 
that  there  la  good  ground  to  apprehend  the 
failure  of  tbe  bank,  colludea  and  combines,  as 
in  this  ease,  with  an  ImApoDsible  transferee, 
with  the  design  of  substituting  the  latter  in  hi,s 
place,  aod  of  thus  leaving  no  one  with  any  lia- 
bility to  respond  for  the  Individual  liability 
imposed  by  the  statute,  lo  respect  of  the  shares 
of  stock  traoarerred,  the  Uansactlon  will  be 
decreed  to  be  a  fnad  on  the  erediton,  and  the 
transferrer  will  be  held  to  the  same  liability  to 
the  creditors  aa  before  the  transfer.  He  will 
be  still  regarded  aa  a  shareholder  quoad  the 
creditors,  although  he  may  be  able  to  show 
that  there  was  a  full  or  a  partial  consideration 
for  the  transfer,  as  between  him  and  the  trans* 
feree.  The  appelleea  contend  that  the  atatute 
does  not  sdmit  of  such  a  rule,  because  It  de- 
clares that  every  person  becoming  a  share- 
holder by  trsnsfer  succeeds  to  all  tbe  llabllitie* 
of  the  prior  holder,  and  that  therefore  the  Ua- 
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'liillties  of  tbe  prior  bolder,  as  a  stockholder, 
■re  exilogutsbed  by  tbe  transfer.  But  it  was 
held  by  tbfs  court  Id  Qermania  Nat  Bank  v. 
Cate,  W  n.  S.  638  [25: 448],  that  a  transfer  od 
tbe  books  of  tbe  baok  was  oot  la  all  cases 
enough  to  extlnfrulsh  liability.  The  court,  in 
tbatcase.defioed  asone  timitoi  tberigbttotrans- 
fer.that  the  transfer  must  be  out  and  out,  or  one 
really  traDsferriDg  the  owoersbip  as  bietweeo 
the  parties  to  It.  But  there  Is  notbtng  In  tbe 
statute  excludfsg,  as  another  Itmlt,  tnat  tbe 
transfer  must  oot  be  to  a  person  known  to  be 
615]  irresponsible,  And  "collusively  made, 
with  tbe  intent  of  escaping  liability,  and  de- 
feating tbe  ripbts  given  by  statute  to  creditors." 

But  the  case  to  which  our  attention  faas  been 
particulu-lT  called  Is  Anderton  r.  PbHadelpkia 
^ar^otm  Co.  Ill  TT.  S.  470.  48B-466  [28: 
478-481],  in  which  the  question  was  as  to  tbe 
liability  of  the  Philadelphia  Warehouse  Com- 

Eany  as  a  shareholder  of  a  national  bank  that 
sd  become  insolvent.  Tbe  facts  in  that  rase 
were  these:  Blnmer  Sc  Co.  (the  senior  member 
of  that  firm  beiogpresident  of  the  bank)  ar- 
ranged with  the  Warehouse  Company  for  a 
loan  or  banker's  credit,  to  be  secured  by  col- 
laterals. Kern,  a  member  of  the  firm,  trans- 
ferred 450  shares  of  the  stock  of  tbe  bank, 
standing  in  bis  name  on  the  booksof  tbe  bank, 
and  caused  a  new  certificate  to  be  issued  in  the 
name  of  Henry,  as  president  of  tbe  Warehouse 
Company,  and  it  was  taken  or  sent  to  that 
company  as  further  security  for  the  credit  ex- 
tended to  Blnmer  A  Co.  The  fact  of  this 
transfer  of  stock  to  the  name  of  Henry,  as 
president,  baring  come  to  tbo  knowledge  of 
tbe  directors  and  executive  committee  of  the 
Warehouse  Company,  tbey  caused  a  transfer 
to  be  made  on  tbe  books  of  tbe  bank  to  one 
McCloskey,  an  irresponsible  person  and  a  por- 
ter In  its  employment,  and  m  new  certificate  to 
be  issued  In  bis  name,  because  tbey  deemed  it 
inadvisable  to  have  the  stock  stand  in  the 
name  of  tbe  company's  president,  and  thus  in- 
cur tbe  liability  imposed  upon  fihareboliiers  of 
national  banks.  McCloskey  never  bad  pos- 
session of  tbe  certificate  and  irave  to  the  Ware- 
house Company  an  irrevocanle  power  of  at- 
torney for  tbe  sale  and  transfer  of  tbe  stock. 
Upon  McCloskey's  death  the  stock  was  trans- 
ferred on  the  books  of  tbe  bank  to  Ferris,  also 
an  irresponsible  person  and  an  employee  of  the 
Warehouse  Company.  A  new  certificate  was 
Issued  to  him,  and  delivered  to  tbe  company, 
Ferris  indorsing  thereon  an  irrevocable  power 
of  attorney  for  Its  tHnsfer.  When  tbe  bank 
fgiled,  the  stock  stood  In  the  name  of  Ferris, 
tbe  Warehouse  Company  holding  tbe  certifi- 
cate. That  company  never  received  any  divi- 
dends on  thestodt,  and  never  acted  as  aahare- 
bolder,  bat  held  the  stock  as  security  tor  the 
debt  due  it 

This  court  (n  that  can  recognized  it  to  be 
616]  well  settled  that«one  who  allows  himself 
to  appear  on  tbe  books  of  a  natfonal  bank  as  an 
"owner"  of  its  stock  is  liable  to  creditors  as  a 
shareholder,  whether  be  be,  in  fact,  tbe  abso- 
lute owner  or  only  a  pledgee,  and  that,  if  a 
registered  owner,  acting  in  wd  faith,  transfers 
bis  stock  In  a  failing  rank  to  an  irresponsible 
person,  for  tbe  purpose  of  escaping  liability,  or 
If  his  transfer  Is  colorable  only,  the  transaction 
Is  Told  as  to  crediton,— citing  Qtnnania  Nat. 
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Bankv.  Com.  99  U.  8.  638  [35:  448]:  Adam» 
V.  Johnson  {"Botcden  v.  Johnaon"),  Wl  17.  S. 
351  [27:  8861.  It  was  further  said  to  be  be- 
yond question  that  the  beneficial  owner  of 
stock  registered  in  tbe  name  of  an  irresponsi- 
ble person  may.  under  some  circumstances,  be 
liable  to  creditors  as  tbe  real  shareholder; 
"but,"  tbe  court  observed,  "it  has  never,  to- 
our  knowledge,  been  held  that  a  mere  pledgee 
of  stock  Is  chargeable  where  he  is  not  registemi 
a$  owner." 

It  appeared,  according  to  the  opinion  in  that 
case,  that  there  was  no  evidence  of  actual  fraud 
or  bad  faith:  that  tbe  Warehouse  Company 
never  was  tbe  owner  of  tbe  stock  in  question, 
and  never  held  itself  out  as  such;  that  the 
transfer  of  Kern  and  Blumer  &  Co.  was  only 
by  way  of  pledge,  and  the  company  was  bounb 
to  return  tbe  stock  whenever  th*e  debt,  for 
which  it  was  held,  was  paid;  tbat  the  company 
never  consented  to  a  transfer  of  tbe  stock  to 
its  name  on  tbe  books,  or  to  that  of  its  presi- 
dent, and  that  for  seven  years  before  the  fail- 
ure of  the  bank,  and  at  least  five  years  before- 
its  embarrassments  were  known  to  tbe  com- 
pany or  the  public,  the  stock,  with  the  assent 
of  Kern,  Blumer  &  Co.,  and  the  officers  of  tbe- 
baok,  stood  in  tbe  name  of  McCloskey  or  Fer 
ris;  that  during  alt  that  time  neither  tbe  regis- 
tered holders  nor  the  Warehouse  Company 
claimed  dividends  or  in  any  way  acted  as- 
shareholders;  that  either  Eem  or  Blumer  & 
Co.  took  tbe  dividends  as  tbey  were  paid,  and 
to  all  intents  and  purposes  controlled  tbe 
stock;  that  there  was  no  concealment  on  the 
part  of  the  Warehouse  Company,  and  no  effort 
to  deceive;  that  it  had  possession  of  tbe  certilS- 
cates  representing  the  stock,  with  full  power  to- 
control  them  for  all  the  purposes  of  its  security, 
but  never  was  or  pretended  to  be  anytbing- 
else  than  a  mere  pledgee;  tbat  those  who  exam- 
ined the  listof  sbareboldtfrs*would  have[617 
found  the  name  of  McCloskey  or  of  Ferris  as- 
the  registered  bolder  of  four  hundred  and  fifty 
shares;  there  was  nothing  on  tbe  books  of  tbe- 
bank  to  connect  them,  or  either  of  them,  with 
the  Warehouse  Company,  and  therefore  no 
credit  could  have  tieen  given  on  account  of  tbe 
apparent  liability  of  tbe  company  as  a  share- 
holder. 

"If,"  tbe  court  said,  "inquiries  had  been 
made  and  all  tbe  facts  ascertained,  it  would 
have  been  found  that  either  Kern  or  Blumer 
&  Co.  were  always  tbe  real  owners  of  tbe 
stock,  and  tbat  it  bad  been  placed  in  the  name 
of  the  persons  who  appear«f  on  the  renstry, 
not  to  shield  any  owner  from  liability,  out  to 
protect  the  title  of  the  company  as  pledgee. 
Blumer  &  Co.  and  the  bank  were  fully  advised 
who  McCloskey  was,  and  of  his  proltable  re- 
sponsibility, when  tbey  allowed  ibe  transfer 
to  be  made  to  him,  and  tbey  undoubtedly 
knew  who  Ferris  was  when  the  stock  wu 
in  bis  name  after  McCloskey's  death.  The 
avowed  purpose  of  both  transfers  was  to  give 
the  company  the  control  of  tbe  stock  for  the 
purposes  of  its  security,  without  making  it  li- 
able as  a  registered  shareholder.  To  our  minds 
tbere  was  neither  fraud  nor  Illegality  in  this. 
Tbe  company  perfected  its  security  as  pledgee, 
without  making  itself  liable  as  an  apparent 
owner.  Eem  or  Blnmer  &  Co.  still  remained 
tbe  owners  of  tbe  stock,  though  regiatercd  in 
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tbe  DRme  of  otben  and  pledged  ns  collateral 
security  for  their  debt  They  consented  to  tbe 
traosfer,  not  to  escape  It^bitlty  as  sbareboldera. 
but  to  save  (he  company  from  nliabllity  ft  was 
unwtlltDg  to  assume,  aod  at  the  same  time  to 
perfect  tne  security  it  required  for  tbe  credit 
to  begin'O.  As  between  Blumer  &  Co.  and 
the  Wareboune  Company.  Blumer  &  Co.  or 
Eern  Trere  the  owners  of  tbe  stock  and  tbe 
company  tbe  pledgee.  As  between  tbe  com- 
pany and  Ibe  bank  or  its  creditors,  tbe  com- 
paoy  was  a  pledeee  of  tbe  stock  and  liable 
only  as  such.  The  creditors  were  put  Id  no 
worse  position  by  the  transfers  that  were 
mnde  than  tbey  would  have  been  if  the  stock 
had  remained  lo  tbe  name  of  Eern  or  Blumer 
&  Co.,  who  were  always  the  real  owners.  To 
our  minds  the  fact  thnl  tbe  stock  stood  regis- 
tered In  Uie  name  of  Heory,  president,  from 
618]  December2?  to  January  10,%,  under  the 
drcumstances  of  tbis  case,  of  no  Imporiaace. 
Tbe  Warehouse  Company  promptly  declined 
to  allow. itself  to  stand  as  a  registered  share- 
holder, because  it  was  unwilling  (o  incur  tbe 
liability  such  a  registry  would  impose.  It 
asked  that  tbe  traosfer  might  be  made  to  Hc- 
Closkey.  To  this  tbe  owners  of  tbe  stock  and 
the  bank  assented,  aod  from  that  time  tbe  case 
stood  precisely  as  it  would  if  tbe  transfer  bad 
originally  been  made  to  McCloskey  instead  of 
Heurr,  president,  or  if  Henry  bad  retrans- 
fcrred  to  Eern  or  Blumer  &  Co.,  and  tbey  had 
at  the  request  of  tbe  commny  made  another 
transfer  to  McCloekey.  The  security  of  tbe 
Warehouse  Company  was  perfected  without 
imposing  on  the  company  a  shareholder's  Ha- 
billly.  All  tbis  was  done  to  good  faith,  when 
tbe  bank  was  in  good  credit  aod  paying  laree 
dividends,  and  years  before  its  failure  or  even 
its  embarrassmenL  So  far  as  the  company 
was  concerned;  tbe  transfer  was  not  maae  to 
eacape  aa  Impending  calamity,  but  to  avoid 
incurring  a  liaMlity  It  was  unwilllog  to  as- 
sume, and  which  it  was  at  perfect  liberty  to 
shun." 

Another  of  the  cases  referred  to,  although  it 
did  not  relate  to  the  liability  of  the  sharehold- 
ers of  national  banking  associations,  la  Eatton 
T.  Oerman  American  Bank,  137  U.  S.  MS, 
686,  S87  [8S:  8l0,  212],  In  which  it  was  said: 
"Where  personal  property  is  pledged,  the 
pledgee  acquires  tbe  legal  title  and  the  posses 
sloQ.  In  some  cases,  it  is  true,  it  may  remain 
in  the  apparent  possession  of  tbe  pledgeor,  hut, 
if  so.  It  can  be  only  where  the  pledgeor  holds 
as  agent  of  the  pledgee.  By  virtue  of  tbe 
pledge,  tbe  pledgee  has  tbe  right  by  law,  oo  tbe 
default  of  the  pledgeor,  to  sell  tbe  property 
pledged  in  salisraction  of  the  pledseor's  obliga- 
tion. As  in  that  transaction  the  pledgee  is  tne 
vendor,  he  cannot  also  be  tbe  vendee.  In  ref- 
erence to  the  pledge  and  to  tlie  pledgeor,  be  oc- 
cupies a  fiduciary  relation,  by  virtue  of  which 
It  becomes  his  duty  to  exercise  bis  right  of  sale 
for  the  benefit  of  tbe  pledgeor.  He  is  in  the 
position  of  a  trustee  to  sell,  and  la  tnr  a  familiar 
maxim  of  equity  forUdden  to  purchase  for  his 
own  use  at  bis  own  sale.  Tbt;  same  principle 
applies  with  a  like  result  where  real  estate  is 
MDveyed  by  a  debtor  directly  to  a  creditor  as  se- 
619j.ciiri)y  for  tbe  paymentof  "an  obligHttou, 
with  a  power  to  sell  in  case  of  default.  There 
tbe  creditor  is  alio  a  trustee  to  lell,  and  cannot 


purchase  tbe  property  at  his  own  sale  for  hit- 
own  use." 

It  is  apparent  that  tbe  precise  question  be- 
fore us  was  not  Involved  in  any  of  tbe  above- 
cases,  althongb  the  principles  announced  la 
them  bear  upon  tbe  Issue  here  presented. 

From  those  cases  tbe  following  rules  relating 
to  tbe  liability  of  shareholders  of  national 
banking  associations  may  be  deduced: 

That  the  real  owner  of  tbe  shares  of  the  capi- 
tal stock  of  a  national  banking  nssociation 
mav,  lo  every  case,  be  treated  as  a  shareholder 
withiu  tbe  meaning  of  U.  S.  Rev.  Slat,  g  51S1; 

That  If  the  owner  transfers  bis  shares  to  an- 
other person  as  collateral  security  for  a  debt 
due  to  tbe  latter  from  such  owner,  aod  If,  by 
the  diction  or  wlib  tbe  knowledge  of  the 
pledgee,  tbe  shares  are  placed  on  the  books  of 
the  association  In  such  way  as  to  Imply  that 
tbe  pledgee  Is  the  real  owner,  then  the  pledgeo 
may  be  treated  as  a  shareholder  within  the 
meaning  of  U.  S.  Rev.  Stat.  ^  6151,  and  there- 
fore liable  upon  the  basis  prescribed  by  that 
section  for  tbe  contracts,  debts,  and  engage- 
ments of  the  association; 

That  If  the  real  owner  of  tbe  shares  transfers- 
them  to  another  person,  or  causes  them  to  bo 
placed  on  tbe  books  of  tbe  nssociation  in  the 
name  of  another  person,  with  tbe  intent  sim- 
ply to  evade  tbe  responsibility  imposed  by 
^  5161  on  shareholders  of  national  banking  as- 
soclationa,  such  owner  may  be  treated,  for  tbe 

Fmrposes  of  that  section,  as  a  shareholder,  and 
lab)  le  as  therein  prescribed: 

TUat  if  one  receives  shares  of  tbe  stock  of  a 
national  banking  association  as  collateral  se- 
curity to  him  for  a  debt*  due  from  tbe  owner, 
with  power  of  attorney  authorizing  him  to 
transfer  the  same  on  the  books  of  the  associa- 
tion, aod,  being  unwilling  to  incur  the  respon- 
slbilitles  of  a  shareholder  as  prescribed  by  the 
statute,  causes  tbe  shares  to  be  transferred  on 
snch  books  to  another,  under  an  agreement 
that  they  are  to  he  held  as  security  for  the  debt 
due  from  the  real  owner  to  his  creditor— the 
latter  acting  In  good  faith  and  for  the  purpose 
*only  of  securiaglbe  paymentof  tbatdebt[0*JO 
without  incurring  tbe  responsibility  of  a  share- 
holder—be,  the  creditor,  will  not,  although 
tbe  real  owner  may,  be  treated  as  a  shareholder 
within  the  meaning  of  §  5161 ;  and, 

That  tbe  pledgee  of  personal  property  occu- 
pies towards  the  pledgeor  somewhat  oia  fidu- 
ciary relation,  by  virtue  of  which,  be  being  a. 
trustee  to  sell,  it  becomes  bis  duty  to  exercise 
bis  right  of  sale  for  tbe  benefit  of  toe  pledgeor. 

The  present  case  differs  from  those  cited  If 
tbe  important  particular  that  tbe  atock  list  of 
tbe  bank  gave  infomiatloo  to  all  who  exam- 
ined it  that  the  State  Loan  &  Trust  Company 
was  not  the  real  or  absolute  owner  of  tbe 
shares  in  question,  but  held  them  only  aa 
"pledgee;"  that  there  was  no  "out  aod  out" 
transfer  of  the  stock,  whereby  the  transferrer, 
as  between  faim  and  tbe  transferee,  parted 
with  his  interest;  and  that  tbe  real  ownerehip 
remained  with  tbe  pledgeor.  tbe  pledgee  ac- 
quiring only  a  Hen  upon  the  stock  to  secure 
its  debt. 

In  tbecnse  of  Finn  v.  lirown,  143  U.  S.  66. 71 
rat:  830.040],  tbe  question  was  as  to  the  lia- 
bility as  a  shareholder  of  a  director  of  a  bank 
who  appeared  upon  its  hooks  to  be  the  owner 
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of  a  given  namber  of  shares  of  stock.  Tbe 
court  nid:  "It  appeara  bj  tbe  erideoce  that 
the  bank  had  a  atock  regieter  and  a  book  of 
^rtl&cates  of  shares,  and  that  a  list  of  stock- 
holders and  of  traDsferi  was  kept  to  one  of  Ita 
books,  although  tt  bad  no  regular  stock  book. 
The  ]uT7  would  not  have  Deen  josttfled  in 
holding  the  defendant  not  liable  for  the  assess- 
ment on  the  fifty  sharea  or  for  the  $1,750  divl- 
■dcnd.  The  dividend  was nndoubtedlj  fraudu- 
lent, and  the  records  of  tbe  bank  were  falsified 
in  showing  that  the  derendaot  was  present  at 
the  meeting  at  which  the  dividend  was  de- 
dared.  It  wss  declared,  probably  byDe  Walt 
himself  alone,  for  the  purpose  of  showing  a 
tfctitious  prosperty  and  of  coacealiug  from 
the  public  and  tbe  directors  the  real  condition 
<tt  the  affairs  of  the  bank.  Tfaedefendabt  had 
had  ao  previous  oonoection  with  a  banking 
busiaess.  and  was  deceived  by  De  Walt.  But 
«11  this  cannot  relieve  him  from  liability.  The 
statutes  of  the  United  States  are  explicit  as  to 
the  necessary  ownenblp  of  stock  in  a  national 
bank  by  a  director  thereof,  and  as  to  bin  taking 
«a  1 1*an  oath  to  Uiat  effect,  and  as  to  the  keep- 
ing by  tbe  caabler  of  a  correct  list  of  the  share- 
boiders  and  of  the  number  of  sharea  each  of 
4hem  holds;  and  It  cannot  be  held,  with  any 
safety  to  the  interests  of  the  public  and  those 
who  deal  with  natiooal  banks,  that  a  director, 
who  also  Is  vice  president  who  acts  as  cashier, 
«an  shield  himself  from  liability  hgr  alleging 
ignorance  of  what  appeara  by  tbe  botAs  of 
which  he  has  charge." 

Does  the  statute,  in  letter  or  spirit,  require 
that  the  word  "pledgee,"  appended  to  tbe 
name  of  the  party  to  whom  certificates  808  and 
■809  were  issued,  should  be  entirely  ignored? 
Is  the  bolder  of  soeh  certificates  in  no  belter 
condition.  In  respect  of  liability  as  a  share- 
holder, than  If  such  list  bad  ImjMirted  absolute 
ownership  in  the  transferee?  The  statute  re- 
quires that  there  shall  be  kept,  at  all  times,  in 
the  office  where  the  business  of  a  national 
banking  associstlon  is  transacted,  and  subject, 
^urioff  business  bonrs,  to  tbe  inspection  of 
abareoolders  and  creditors  of  the  association, 
as  well  as  of  officers  authorized  to  assess  taxes 
«nder  state  authority,  a  full  and  correct  list  of 
the  names  and  residences  of  all  the  sbarehold- 
•crs  of  tbe  association,  and  of  the  number  of 
shares  held  by  each.  U.  S.  Bev.  Stat,  g  6S10. 
Manifestly,  one,  if  not  the  principal,  object  of 
this  requirement  was  to  give  creditors  of  the 
■association,  aa  well  as  atate  antboritlea.  In- 
formation aa  to  the  shareholdera  upon  whom, 
If  the  association  becomes  insolvent,  will  rest 
the  individual  liability  for  ita  contracts,  debts, 
and  engagements.  Keferring  to  this  provision 
this  court  said,  In  WaiU  v.  DoaUu,  M  U.  8. 
m,  S84.  [24: 181,  188].  that  the  act  of  Con- 
gress "  was  merely  deugned  to  famish  to  tbe 
public  dealing  wltb  the  oanfc  a  knowledge  of 
the  names  of  its  corporators,  and  to  what  ex 
tent  tbcy  might  be  relied  on  as  giving  safety 
todealiogwltb  the  bank."  And,  let  it  be  ob- 
aerved,  toe  liability  upon  shareholders  is  to  the 
•extent  of  the  amount  of  tbelr  stock  at  tbe  par 
value  thereof,  'in  addition  to  the  amount  in- 
waed  in  such  shares."  The  word  'Invested" 
plainly  has  reference  to  those  who  originally 
■or  by  aubeequent  purchase  become  the  real 
«wneta  of  the  atock,  and  cannot  refer  to  those 
■860 


■m  UiiiTBD  States.  Oct.  TDK, 

who  never  Invested  money  In  tbe  shares,  but 
only  received  the  certificates  of  stock,  or  It  may 
ha  the  legal  title  thereto  as  collaterat  [628 
security  for  debt*  or  obligations  already  or  to 
be  contracted. 

It  la  true  that  one  who  does  not  In  fact  in- 
vest his  money  in  such  shares,  but  who,  al- 
though receiving  them  slmpiy  aa  collateral 
seconty  tta  debts  or  obligations,  hoids  him- 
self out  00  the  books  of  the  association  as  true 
owner,  may  be  treated  as  the  owner,  and  there- 
fore luble  to  assessment,  when  the  association 
becomes  insolvent  and  goes  Into  the  bands  of 
a  receiver.  But  this  is  upon  the  ground  that 
by  allowing  his  name  to  appear  upon  tbe  stock 
IM  as  owner  be  represeuts  that  he  Is  such 
owner:  and  he  will  not  be  permitted,  after  the 
bank  mis  and  when  an  assessment  ia  made,  to 
assume  any  other  position  as  against  creditora. 
If,  as  between  cieditora  and  tbe  person  as- 
sessed, the  latter  is  not  held  bound  by  that  rep- 
resentation, the  list  of  shareholders  required 
to  be  kept  for  tbe  inspection  of  creditors  and 
others  would  lose  most  of  iu  value. 

But  this  rule  can  have  no  Just  api^ication 
when,  as  In  this  caae,  the  creditoia  were  In- 
formed by  that  list  that  the  party  to  whom 
certificates  were  issued  was  not  in  fact,  and 
did  not  assume  to  be.  the  owner  of  tbe  shares 
represented  bv  them,  but  was  and  assumed  to 
be  only  a  [uedgee  having  ao  general  prop- 
erty in  the  thing  pledgea,  but  only  a  right, 
upon  default,  to  sell  In  satisfaction  of  tha 
pledaeor's  obligation.  Upon  Inspecting  the 
stock  registry  or  any  list  of  shareholders  or  of 
transfers  kept  by  the  bank,  credi'ors  will 
know  that  they  cannot  regard  a  pledgee  as  tbe 
actual  own».  If  the  certificates  in  qoeaiion 
had  been  extended  so  as  to  give  (be  name  of 
the  pledgeor.  It  would  not  be  supposed  that, 
upon  any  principle  of  justice,  or  upon  grounds 
of  public  policy,  the  pledgee  could  have  been 
held  to  the  liability  imposed  by  U.  8.  Etev.  Dtat. 
g  SlSl,  upon  shsreholdera.  But  the  liability 
being  purely  statutory,  the  result  ought  not 
to  be  different  because  of  tbe  circumstance 
that  the  name  of  tbe  pledgeor  was  omitted 
from  the  certificates,  since  that  which  did  ap> 
pear  In  them  was  sufficient  to  Inform  creditors  , 
that  the  Sute  Loan  &  Trust  Compsny  was 
only  a  pledgee,  and  by  slight  dUiKence  they 
could  have  ascertained  tbe  name  of  ths 
pledgeor. 

It  may  be  suggested  that  if  the  pledgee  la  not 
hekl  liable 'asaMiaieholder,  in  respect  of  [623 
the  shares  of  stock  standing  in  Ita  name  as 
pledgee,  then  no  one  Is  liable  to  assessment  as 
tbe  owner  of  such  stock.  But  it  Is  a  mistake 
to  suppose  that  Havermale  and  CotUna  ceased 
to  be  shareholders  for  the  purposes  of  tbe  lia- 
bility imposed  by  D.  8.  Bev.  BtaL  §  6)AI. 
They  remained,  notwithstanding  the  pledge, 
the  actual  ownen  of  tbe  stock,  a  right  which 
they  would  have  promptly  asserted  if  the 
pledgee  had  assumed  to  be  the  owners  and  had 
sold  the  stock,  appropriating  to  Itself  all  the 
proceeds  nf  sale.  Tbe  object  of  the  statute  la 
not  to  be  defeated  by  the  mere  forms  of  trans- 
actions between  shareholders  and  their  cred- 
itors. The  courla  wltl  look  at  the  relations 
of  parties  as  they  actually  are,  or  as,  by  reason 
of  their  conduct,  they  must  be  assumed  to  be 
for  tbe  protection  of  credlton.   Conrrem  dM 
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cot  Mj  tbat  those  only  sbouM  be  re;ni''^^ 
^arebolders,  liable  for  tbe  coutracts.  debta, 
<*Dd  eDgagHiDeots  of  tbe  banking  aesoclatioo, 
vbnee  names  appear  od  tbe  stock  list  disliuctlj 
«B  shareholders.  A  mistake  or  error  in  keep- 
ing tbe  otllcial  llit  of  sbareholderB  would  not 
-preveot  creditors  ttom  boldioe  liable  all  wbo 
were,  (n  fact,  the  real  owners  of  tbe  slock,  and 
-«s  sucb  bad  Invested  money  in  tbe  shares  of 
tbe  association.  Am  already  indlrated,  those 
miay  be  treated  as  Bbareholders.  nlihlD  tbe 
oneaDlDg  of  §  5151,  who  are  tbe  real  owners  of 
the  slock,  or  who  hold  themseWes  out.  or 
mIIow  tbemselrca  to  tw  held  out.  a*  owoera  in 
sacb  way  and  under  surb  circumstances  as, 
tipoopriociplesof  fair  dealing,  will  estop  them 
41S  against  creditors  ffom  claiming  tbat  they 
vera  not,  In  fact,  owoers. 

It  was  under  tbis  coaslrucllon  of  the  sialute 
that  one  was  beld  liabie  as  a  shareholder  wbo, 
in  tbe  belief  that  tbe  bank  was  about  to  fail, 
und  whose  liability  as  a  shareholder  bad  equi- 
tably attacbcd,  cnllusiTely  transferred  ois 
etocK  to  an  irresponsible  person.  In  order  to 
•escape  responsibility  as  a  sbarebolder.  Tbts 
was  held  to  be  a  fraud  upon  the  statute, 
«od  the  transferrer  was  beld,  as  between  bim 
And  tbe  creditors,  as  tbe  real  owner  of  tb« 
stock,  and  iherefore  liable,  although  the  trans- 
feree appeared  on  tbe  stock  repster  as  tbe 
fibRrebolder.  Adama  t.  Johnton  {"Bowdsn  r. 
JoAnton")  107  U.  8.  261  (37:  886].  Under 
4124]  tbe  ''same  Interpretation  a  corporation 
was  treated  as  a  shareholder  wbo  held  shares 
•of  stock  only  as  collateral  security,  hot  wbo 
Allowed  its  name  to  appear  and  remain  on 
tbe  stock  registry  of  tbe  Insolvent  national 
bank  association  a*  owner,  without  anytblog 
indicating  tbat  it  beld  such  stock  as  collateral 
security.  Oermania  Hat.  Bank  Oom,  99 
U.  3.  628  [20:  448].  So,  in  another  case.  It 
was  beld  that  tbe  transferrers  "  remained  iba 
•owners  of  the  stock.  Ibough  registered  In  the 
name  of  others,  and  pledged  as  collateral  se- 
curity fortheirdebt."  AnMnenw.  Pkitadelphia 
n-nrthouse  Co.  Ill  U.  8.  479, 488. 485  [26: 478, 
480,  481]. 

Our  conclusion  Is  tbat  tb«  defendant  in  error 
•cannot  be  regarded  otherwise  than  as  a  pledgee 
•of  the  stock  In  question.  Is  not  a  shareholder 
within  the  meaning  of  U.  8.  Rev.  Stat,  g  ftlSl, 
and  la  not,  therefore,  subject  to  the  liability 
Imposed  upon  tbe  shareholders  of  national 
banking  associations  by  that  section. 

This  view  of  the  case  makes  it  unnecessarv 
to  consider  whether  tbe  State  Loan  &  Trus't 
CompaDy,  being  a  plediree  of  tbe  stock,  was  a 
*■  trustee  "  within  the  meaning  of  %  6152,  pro- 
Tiding  that  *'pei8ons  holding  stock  as  exec- 
tutors,  admlnistratora,  guardians,  or  trustees, 
«hall  not  be  personally  subject  to  any  liabilities 
«s  stockholders." 

Ih9  Jue^ftneat  i$  affirmsd. 


Ml  iT.a 


CHARLES  WADE,  Ftff.  in  Err., 

V. 

R.  W.  LAWDER  and  Rosa  Bingo,  Admin- 
istratura  of  Bin  RIngo,  Deceaaed. 


(Scea  a  Beporlcr^  ad.  flH-CN.) 

FIsdertU  que$tifin~iuit  on  etaitreui  totueminff 
a  paUnL 

L  A  salt  to  wmHaA  a  ooolraet  fOr  tbe  exobange 

of  BD  laventioQ  for  merobandlse  on  tbe  srouad 
of  fraud  does  not  present  a  Federal  question, 
wben  the  utiUtr  ot  tbe  invention  was  00I7 
involved  on  tbe  queatlon  of  fraud,  and  tbe  stata 
eourt  beld  tbat  plaintiff  was  not  deceived  or 
mlsled,-a  ground  broad  eooogb  to  sustain  tha 
deoree  without  referenoe  to  a  Federal  question. 

S.  Where  a  suit  is  brouvbt  on  a  oontraot  of  wbloh 
a  patent  Is  tbe  subjeot-matter.  either  to  enforce 
such  oontraot  or  to  annul  It,  tbe  oase  arlsea  00 
the  coDtraot,  or  out  of  tha  oontraot,  and  act 
under  the  pateat  lawa, 

[Na  179.] 

Argued  Jamutrjt  96, 1897.   J)eeided  March  1, 
1897. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  decree  affirm- 
ing tbe  decree  of  the  Circuit  Court  of  Audrain 
County.  Missouri,  dismissing  a  suit  In  equity 
brougjit  by  Charles  Wade  agalDSt  Btrt  Ridko, 
and  contlDued  after  his  death  against  R.  W. 
Lawdere<a<,,hi8admlDistrators.  Dttmimd. 
Bee  same  oaae  below,  188  Mo.  888. 

Statement  by  Mr.  Chief  Justice  Falieri 
This  was  a  bill  In  equity  brought  b>  Cbnrlea 
Wade  against  *Btrt  Ringo,  in  theoircuit[625 
court  of  Audralo  county,  Missouri,  for  tbe  re»> 
sciralon  of  a  contract.  After  hearing  had  on 
pleadings  and  proofs  that  court  dlsmTssed  the 
bill,  whereupon  the  cause  was  carried  by  appeal 
to  the  supreme  court  of  Missouri,  division  No. 
1, and  tbe  decree  affirmed.  128  Mo. 822.  Appel- 
lant then  moved  tbat  the  case  be  transferred 
to  the  supreme  court  in  banc  (under  the  Con- 
stitution of  Missouri  in  tbat  behalf,  Dunetn  v. 
Mmouri,  158  U.  S.  877  [88:485]},  on  the 
ground  that  the  record  involved  the  ded^on 
of  a  Federal  queatlon  aridng  under  the  laws 
of  tbe  United  States,  namely,  "the  construe* 
tion  of  the  patent  and  Bpeclflcatlons  of  tbe 
patent,  .as  they  appear  In  evidence  in  said 
cause."  This  motion  was  denied  and  a  writ 
of  error  from  this  court  was  afterwards  al* 
lowed. 

JTcwn.  Jolm  H.  Barker  and  Samud 
W.  Wc*feyior  plaintiff  in  error. 

Metvra.  W.  W.  Fry  and  Qoor^  Robertaon 
tor  defendants  in  error. 


NoTB.— jIs  to  Jurtadtetfon  of  Federal  nver  state 
eourt  necesattv  ^  Fadoral  qtieMfam;  what  oonstflutet 
Federal  question,— see  note  to  HambUn  t.  Western 
jMui  Go.  97:  SSI. 

At  to  SurlMetUm  In  tAe  United  States  Atprenie 
Court  where  Federal  gueatfon  ariaa.  or  whwv  ore 
drawn  in  giieMon  ataturee,  freoCv.  or  OonMtuUont 
see  notes  to  Martin  v.  Hunter,  ti  Vt,  Mattbawa  v. 
Una,  ti«4,  and  WOUams  r.  NoRia,*«i  sn. 
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Hr.  Chief  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

Oo  the  27ih  of  Julj,  1891,  Wade  and  RUgo 
entered  Into  the  followiagcootract: 

"Wbereaa,  B.  Bingo,  of  Mexico,  Htssouri, 
hai  loTeoted  a  new  folding  bed  known  aa  the 
Bingo  folding  bed  for  wblch  he  has  made  ap- 
piicatloo  for  a  patent  from  the  United  States 
of  America  in  bla  name,  and  whereas  B. 
Bingo  owns  an  undlvkied  one-half  Interest  of 
and  In  said  patent  with  one  J.  0.  Bockner,  of 
Mexico.  HlssonH.  Now  be  It  known  that  the 
undersigned,  B.  Rinso,  baa  this  day  sold  and 
docs  hereby  sell  ana  assign  to  C.  Wade,  of 
Mexico,  Missouri,  all  of  bis  sud  undivided  one- 
half  interest  in  said  inventioo  and  the  letters 

Bteot  applied  for  and  to  be  issued  to  said  B. 
ngo  forand  to  said  Bingo  folding  bed.  And 
said  B.  Bingo  obligates  nimeelf  to  assign  his 
undivided  one-half  Interrat  in  said  letters  patent 
to  ftnid  C.  Wade  as  soon  as  the  same  are  issued 
6201by  and  at  the  "Patent  Office  of  the  United 
Bi&iee.in  sucb  manner  as  any  additional  assign- 
menl  of  the  same  may  be  necessary  other  tbao 
this  writing  to  convey  to  aaid  C.  Wade  an 
undivided  one-half  interest  In  said  invention 
and  letters  patent.  And  the  said  B.  RIngo 
does  hereby  further  sell  and  assign  to  C.  Wade 
my  undivided  one-half  interest  in  all  patents, 
and  all  of  said  RIngo  folding  beds  completed 
or  being  constructra  at  J.  JS.  Beitland's  In 
Qiiincy,  IllinolB.  For  and  In  conslderatioD 
of  tbe  sale  and  transfer  of  the  above  undivided 
one-half  interest  In  said  inreotion  and  tetters 
patent,  said  C.  Wade  does  hereby  sell,  trans* 
xer,  and  deliver  to  said  B.  Riiigo  his  entire 
stock  of  furniture,  coffins,  flxtures,  one  fur- 
niture wagon,  two  hearses,  and  three  sets  of 
harness  with  said  wagon  and  hearses,  said 
stock  of  furniture  being  the  same  now  in  the 
hnlldtng  occulted  ^  aaid  C.  Wade  on  Jef- 
ferson street.  Id  Mexico,  Missouri,  which 
stock  of  furnltore,  fixtures,  coffins,  wagon, 
and  harness,  etc.,  is  this  day  delivered  by  said 
C.  Wade  to  saldB.  RIngo. 

"Said  B.  Bingo  further  obligates  himself  to 
assign,  transfer,  for  no  other  or  further  con- 
sideration than  herein  named,  any  further 
patent  or  Improvement  on  said  RIngo  folding 
bed  or  other  folding  bed  that  be  may  obtala 
letters  patent  for  at  any  time  In  the  future. 

'  'If  said  letters  patent  on  this  application  or 
other  different  application  should  for  any 
cause  not  be  Issued  to  said  B.  Bingo  for  said 
folding  bed,  then  said  B.  RIngo  hereby  obli- 
gates himself,  when  it  Is  definitely  known 
that  said  letters  patent  will  not  be  issued,  if 
at  all.  to  return  to  said  G.  Wade  said  stock  of 
furniture,  fixtures,  wagon,  hearses,  and  har- 
ness, with  the  stock  of  furniture  as  full,  as 
near  as  practicable,  as  it  now  is  and  less  tbe 
wear  and  tear  of  said  flxtutea,  wagon,  hearsea. 
and  harness  from  use. 

"But  It  la  understood  If  such  transfer  should 
for  said  cause  be  necessary,  said  B.  Ringo  is 
to  ret^n  all  proceeds  of  sales  ma^/i  by  him  in 
said  furniture  business,  and  saU  C.  Wade  to 
retain  proceeds  of  sales  made  by  blm  In  said 
furniture  business  and  said  C.  Wade  to  retain 
proceeds  of  sales  of  such  folding  beds  as  be 
may  make  during  said  time." 

The  appllratlon  for  letters  patent  was  then 
627]pending  and  *under  an  assignment  of  his 
Interest  In  the  invenUoo  by  lUngo  to  Wade,  n 
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patent  Issued  September  32,  1891,  to  Wade, 
and  Buckner.  Rinf^u'^  co-owner. 

Tbe  gravamen  of  the  bill  was  that  plaintiff 
was  induced  to  enter  into  tbe  contract  by  cer- 
tain false  and  fraudulent  representations  by 
defendant  as  to  the  utility  and  value  of  tho' 
invention  in  question;  and  also  that  various- 
matters  and  things  were  fraudulently  omitted 
from  the  contract  by  the  defendant.  Any 
other  grounds  of  complaint  indicated  are  un- 
important. It  was  averred  that  the  bed  was- 
worthless,  and  In  a  replication  plaintiff  alleged 
"that  tbe  palent,  as  set  out  in  defendant's 
answer  as  hsTine  been  Issued  to  C.  Wade  and 
J.  C.  Buckner.  at  the  Instance  of  said  Ringo, 
Is  void  for  the  reason  that  the  said  palent  so- 
Issued  has  neither  novelty  of  invention  nor 
utility  of  purpose."  But  the  utility  of  the  in- 
vention was  only  involved  on  the  question  of 
tbe  falsity  of  the  alleged  representations. 

The  circuit  court  of  Audrain  county  held 
upon  tbe  evidence  that  (he  contract  was  ex- 
actly as  both  parties  desired  and  iatendeil  it 
to  be;  that  tbe  cbarges  of  fraud  were  not  sub- 
stantiated; that  it  did  not  appear  that  the  fold- 
ing bed  was  wholly  worthless;  and  tliat.  a» 
plaintiff  was  experienced  la  the  sale  of  tbe 
article;  had  every  opportunity  to  test  it,  and 
the  opinion  of  fnends  and  of  an  expert  to  aid 
him;  had  advised  and  suggested  changes  and 
supposed  Improvements  to  defendant  during 
the  working  out  of  the  idea;  Inspected  tbe 
models  at  various  Umes ;  proposeA  the  trade 
first  himself  and  snln  m  aeoond  time ;  and  ai 
the  time  of  tbe  trade  knew  or  ought  to  hav» 
known  far  more  about  folding  beds  than  de- 
fendant, who  was  wholly  ignorant  of  thenk 
prior  to  tbe  time  he  began  work  on  tbe  Inven- 
tion,— representations  as  to  the  utility  of  the 
improvement,  even  if  in  fact  untrue,  would 
not  constitute  sufficient  ground  for  resci&si<in. 
In  these  conclusions  the  supreme  court  of  the 
state  concurred.   122  Ho.  822. 

The  general  rule  Is  that  "where  a  feuit  1» 
brought  on  a  contract  of  which  a  patent  Is  the 
subject-matter,  either  to  enforce  such  contract, 
or  to  annul  it,  the  case  urises  oo  tbe  contract, 
or -out  of  the  contract,  and  not  under  tbepatRot 
laws."  •Dois  Tile  Mfg.  Oo.  v.  Hyatt,  126[02S- 
U.  8.  46  [81:  6831.  and  cases  cited;  Walter  A. 
Wood  itouing  A  R.  Math.  Oo.  v.  Skinner,  lo» 
U.  8.293 [35: lO81:i20/TvaUf.  139 U.S.  548 [85: 
2061;  Marah  v.  MchoU,  140  U.  8.  344  [85:  413]. 

We  are  unable  to  discover  in  this  case  that 
plaintiff  specially  set  up  and  claimed,  at  the- 
proper  time  and  in  the  proper  way,  any  right 
under  tbe  laws  of  the  United  States,  or  that 
any  such  right  was  denied  him  by  the  decision 
of  tbe  state  courts.  The  controversy  was  la 
respect  to  the  rescission  of  a  contract  for  the 
exchange  of  an  inveoUon  for  a  stock  of  mer- 
chandise. The  decree  rested  on  grounds  broad 
enough  to  sustain  It  without  reference  to  any 
Federal  question.  Application  for  letters  pat- 
ent was  pending  when  the  contract  waa  en- 
tered Into,  ana  letters  patent  were  Issued  so 
that  Wade  obtained  a  balf  interest  thertun  aa 
provided.  The  stnte  courts  held,  for  the  rea- 
sons given,  that  Wade  got  what  he  bad  bar- 
galoM  for,  and  was  not  deceived  or  misled  la 
the  premises.  Under  these  circumstances  th» 
writ  of  error  cannot  be  maintained.  U.  8. 
Rev.  Stat,  g  700. 
Writ  aitmimid. 
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rw  TORTC.  NEW  HAVEN,  &  HART 
'ORD  RAILROAD  COMPANY,  F^ff.  in 

0. 

OPLB    OP   THE   STATE   OF  NEW 
YORK. 

(Sec  B.  C.  Beporter'0  ed.  e28-fl34.) 

tut€  forbidding  heating  <>f  eart  by  stocea — 
^ictr' of  state— U.  8.  Ret>.  Stat.  %SSS8— 
qtiat  protection  oj  law — due  proeeu  qf  late. 

Oars  emvloTed  In  ioteistate  commerce  are  not 
zempr.  in  the  abeea<»  of  natioDal  lefrlslatlon 
OTcrins  ttao  subjeot,  from  the  operation  of  a 
Late  law  forbidding  under  penalties  the  heating 
f  paswngrer  cats  In  that  itate  by  atorai  or  tax- 
aces  kept  inside  the  can  or  suspended  there* 
rom. 

Possible  iDConvenleDoes  cannot  affect  the  ques> 
iOD  of  power  in  each  state  to  make  such  reason - 
>ble  reiculatloiu  for  the  eafety  of  passengers  on 
nterstate  trains  as  in  Its  judgment  Isapproprlate 
md  effective. 

Th«  authority  conferred  by  U.  B.  Ber.  EltaL 
t  upon  railroad  companies  etigaged  In  oom- 
meroe  nmpng  the  ststca  does  not  interfere  with 
the  paenuce  by  the  states  of  laws  having  for  their 
object  tfae  personal  security  of  passengers  while 
Craveliofr,  within  their  respective  limits,  from 
one  state  to  another  on  cars  propelled  by  steam. 
The  exclusion  of  railroads  lees  than  60  miles  in 
leoRtta  from  the  operation  of  a  state  law  prohib- 
iting stores  or  furnaces  Inside  of  or  suspended 
from  passenger  cars,  on  othertban  mixed  trains, 
does  not  deny  to  other  railroads  the  equal  pro- 
tection of  the  laws. 

A  railroad  Is  not  deprived  of  property  without 
doe  process  of  law  by  the  recoveiy  of  penalties 
against  it  for  violations  of  a  valid  state  statute 
probibiting  the  beatlne  of  passenger  cars. on 
otber  than  mixed  trains  by  stoves  or  furnaces  in- 
side of  or  suspended  from  the  cars,  except  for 
tnnpofary  use  In  ease  of  accident  or  otber  emer> 
icencsr,  where  the  defendant  was  before  the  cotirt . 

[No.  128.] 

iTg%ud  Jan-uary  4,  1897.   Decided  March  1, 
J8S7. 

IN  ERROR  to  the  Supreme  Court  of  the 
Stale  of  New  York  to  reyiew  a  judgment 
igainst  Ibe  New  York,  New  Haven,  &  Hart 
<>nl  Railroad  Company  for  the  amouotofpeD- 
ilties  imposed  for  the  Tiolation  of  the  New 
York  State  Laws  of  1887  aod  1888.  ref!iilatio>r 
Lbe  beating  of  railtoad  passenger  cais.  Af- 
Prmed. 

6ee  same  case  below.  14H  N.  Y.  6KI. 

Tbe  facta  are  stated  In  tbe  oi^nioD. 

Mr.  John  H.  Bowers  for  plaintiff  lo 

error. 

Metn^.  Theodore  E.  Hancock,  Attorney 
'General  of  the  Stale  of  New  York,  and  Will- 
iam  Honrgr  Dennis  for  defendant  In  error. 

Mr.  Justice  Harlan  delivered  tbe  opinion 
«f  tbe  court: 

A  statute  of  New  York  passed  June  18, 
1887,  regulating  tbe  faeatiog  of  steam  passen- 

K<yn,—A»  to  inlei8t€Ue  commerce;  retmfid'on  o/; 
jxrwer  of  Ooncrrew  how  far  erc/u^lD^,— see  note  to 
ClouMster  Fevrr.Go.  v.  Pencsylvaola.  29: 1S8. 

As  lu  power  of  Oongrem  to  regulate  commertt,  see 
1(16  U.  S. 


ger  cars  and  directing  guards  and  guard-posts 
to  be  placet]  oo  railroad  bridges  and  trestles 
and  tbe  approaches  thereto  (S.  Y.  Iaws  1687, 
chap.  616.  p.  828).  provides:  •%  1.  Itsball  not 
be  lawful  for  any  steam  railroad  doing  busi- 
ness in  this  state,  after  the  Ist  day  of  May, 
1838,  to  beat  Its  passenger  cars,  on  other  thaa 
mixed  trains,  by  any  slove  or  furnace  kept  In- 
side of  the  car  or  suspended  therefrom,  except 
it  may  be  lawful.  Id  case  of  accident  or  other 
emergent^,  to  temporarily  use  auch  sIoto  or 
furnace  with  necesaaiy  fuel.  Provided,  that 
in  cars  wbicb  bare  been  equipped  with  appa- 
ratus  to  beat  by  steam,  bot  water,  or  hot  air 
from  the  locomotive,  or  from  a  special  car, 
lbe  present  ntove  may  be  retained,  to  be  used 
only  when  the  car  Is  standing  still.  And  pro- 
vided also  that  this  act  shall  not  apply  to  rail- 
roads less  than  BO  miles  In  length,  nor  to  tbe 
use  of  stoves,  of  a  pattern  and  sind  to  be  ap- 
proved by  tbe  railroad  commissioners,  for 
rooking  purposes  in  dining  cars.  ^  2.  After 
November  1st,  1887,  guard-posts  shall  be  placed 
in  lbe  prolongation  of  the  line  of  bridge  trusses 
so  that  in  case  of  derailment  the  posts  and  not 
the  bridge  trusses  shall  receive  tbe  blow  of  tbe 
derailed  locomotive  or  car.  §  8.  Any  person 
or  corporation  violating  any  of  tbe  provisions 
of  this  B(t  shall  be  liable  to  apenalty  of  $l,tJOO 
and  to  tbe  fnrlber  penalty  of  f  100  for  each  and 
every  day  during  which  auch  a  violaiion  shall 
continue.  §4.  Upon  tbe  application  of  any  rail- 
road covered  by  tbe  provisions  of  this  act.  tbe 
board  of  railroad  commissioners  may  approve 
of  any  proposed  safeguard  or  device  to  be  used 
under  tbe  provisions  of  this  act,  and  thereaft- 
er the  railroad  using  sucb  safeguard  or  device  so 
approved  shall  not  l)e  liable  to  anyof  the  penal- 
lies  prescribed  by  thisact  foraviolaiion  thereof 
in  regard  to  any  such  safeguard  *or  de-  [030 
vice.  §  B.  Tbe  violation  of  any  of  the  provi- 
sions of  this  act  win  be  deemed  a  misdemeanor, 
g  6.  This  act  shsll  take  effect  im mediately." 

A  subsequent  statute,  passed  April  37,  1888 
(N.  Y.  Laws  im,  cbap.  189,  p.  250),  so 
amended  the  1st  section  of  the  act  of  1887  that 
the  heating  of  passenger  cars  on  otber  than 
mixed  trains  by  a  stove  or  furnace  kept  inside 
tbe  car  or  su«pended  therefrom  did  not  become 
unlawful  until  after  Novembrr  1,  1888.  The 
amendatory  act  further  provided  that  in  special 
cases  the  board  of  railroad  commissioners 
could  extend  tbe  time  for  a  period  not  exceed- 
ing one  year  from  November  1. 1888.  for  any 
steam  railroad  doing  business  in  New  York  to 
beat  its  pan.<ieoger  cars  by  stoves  or  furnaces 
kept  inside  lbe  car  or  suspended  therefrom. 

The  present  action  was  brought  to  recover 
penalties  imposed  for  tbe  violation  of  tbe  above 
statutes. 

The  complaint  filed  to  behalf  of  the  Prople 
of  New  York  charged  the  defendant,  the  New. 
York,  New  Haven,  &  Hartford  Railroad  Com- 
pany, a  corporation  of  Connecticut,  with  hav- 
ing, In  tbe  operation  of  Its  railroad,  on  the  3d 
day  of  November,  1888,  and  on  every  subse- 
quent day  down  to  and  lododing  December 
SI,  1888,  run  trains  of  passenger  cars  over  its 
route  from  tbe  city  of  New  York  to  Hartford 


notes  to  Gibbons  v.  Ogden,  0: 23,  and  Brown  v. 
Maryland.  6: 078. 

Am  to  what  ia  due  process  of  Uuh  ssa  note  to 
Pearson  v.  Yewdall.  tbOt. 
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and  from  Hartford  to  that  city,  and  heated 
•aid  cars,  both  on  through  tralas  aod  over  thnt 
part  M  ita  road  io  New  York  od  other  than 
mixed  traioa,  by  atorea  aod  furnaces  kept  with- 
in auch  cars,  "aa  the  regular  lod  usual  method 
of  beating  aatd  cars  and  in  cases  other  than 
thoae  of  accident  aod  other  emergency;"  and 
that  the  hoard  of  railroad  commlsaiooers  of 
Kew  York  had  not  extended  the  time  of  the 
defeodaot  to  beat  Its  paasenger  cars  by  any 
store  or  (uroace  kept  Inside  Its  cars. 

There  was  a  rerdict  and  judgment  against 
the  railroad  oompany  for  the  lum  of  ^,000 
and  $479.81  coats,  dlsburaemenfs,  and  allow- 
ance, in  all  $7,470.81, — that  hidgineDt  bariog 
been  affirmed  by  the  court  of  aimeala  of  New 
York.  142  N.  T.  548. 

It  Is  contended  that  the  above  statute  of 
New  Tork  is  repugnant  to  S  8  of  article  1  of  the 
631]Constitutioaof  the  United  *8tate8  provid- 
ing that  Congress  ahall  have  power  to  regu- 
late commerce amongthe sevenl states,  andto 
make  all  laws  neoeasary  aod  proper  to  cany 
such  power  into  execution,  and  also  to  the  l4th 
Amendment  of  the  Constitution  of  the  United 
States,  declaring  that  oo  state  shall  deprive 
anyone  of  property  without  due  process  of 
law.  nor  deny  to  any  person  within  its  Juris- 
dictioD  the  equal  protection  of  the  laws. 

Ajb  these  questions  were  properly  raised  in 
the  state  court,  there  is  oo  doubt  of  our  juris- 
diction to  re-examine  the  final  JndgmeDt 
against  the  railroad  company.  U.  8.  Rev. 
Stat,  g  700. 

According  to  numerous  decisions  of  this 
court  (some  of  which  are  dted  In  the  marginf ) 
instaining  the  validity  of  state  regulations  en- 
acted under  the  police  powers  of  the  state  and 
which  incidentally  affected  commerce  among 
the  states  and  with  foreign  nations,  it  was 
clearly  competent  for  the  state  of  New  Tork, 
in  the  absence  of  national  legislation  covering 
the  subject,  to  forUd  under  penalties  the  heat- 
ing of  passenger  cara  Id  that  state  by  atoves 
or  furnaces  kept  inside  the  cars  or  suspended 
therefrom,  allhougb  such  cars  may  be  em- 
ployed in  Interstate  commerce.  White  the  taws 
of  the  states  must  yield  to  acts  of  Congress 
passed  in  execution  of  the  powers  conferred 
upon  It  by  thn  Constitution  (Qibbona  v.  Ogden. 
22  U.  8.  8  Wheat.  1.  211  [6:  28,  78],  the  mere 
gnnt  to  Congress  of  the  power  to  regulate 
commerce  with  foreign  nationa  and  among 
the  states  did  not,  of  itself  aod  without  legis- 
lation by  Congress,  impair  the  authorily  of  the 
states  toestnblish  such  reasonable  regulations 
as  were  appropriate  for  the  protection  of  the 
health,  the  lives,  and  the  safe^  of  their 
people.  The  itatata  In  question  bad  for  Its 


<tOihhoi)s  V.  Oinlen,  a  U.  «.  »  Wheat.  I,  SOB,  ni 
6:  28,71,70:  WllMn  v.  Black  Bird  Creek  Hnt«h  Gn. 
Jf  U.  S.  2  Pet.eUi7:  iisru  Cudev  v.  Pbilnrit'lplilB 
Port  Wardens.  88  IT  S.  12  How.  Sgft.  320  £13. 990. 10061: 


Oilman  v.  PtatlRdelplita.70  V.  P.  8  Walt  718  [18:  Wt: 
Sherluok v.  Alllnjr. « D. B. 98. 10tt!8:  81A. 821]:  Mo- 
bile Countj  V.  Ktaiball.  IW  U.  &  881  [28:  238];  BMa- 


n^ba  *  L.  M.  Tnanu.  Oo.  v.  Cbloago.  107  U.  8.  OT8 
[27:  4^:  Horaan^  Louisiana  *  T.  &  *  8.  8.  Oo. 
V.  Loutaiana  Bovd  of  Health,  lis  tT.  8. 488. 488  [80:- 
VS,  myi  Hum  v.  Qlover,  119  U.  8.  848  [l»:  487]: 
timltb  V.  AlatiamB.  124  tT.  8.  405  ni:  806. 1  lutera. 
Gum.  Bn).  804]:  Nasbrllle.  0.  4e  clt.  li.  ^  Co.  v.  Ala- 
bein«,  la  n.  98,  lOU  [3!:  8B2.  851. 2  Jntors.  Com. 
B»p.  2dS];  Western  tl.  Teleff.  Oo.  v.  Jamea,  188  D.  8. 
«0.8O  140:  1108.  lion;  Henolnfftoa  v.  aeoralB.188 
V.  8.288,817  [41:  IM,  1^. 
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object  to  protect  all  persona  traveling  In  th» 
stale  of  New  Tork  on  passenger  cars  moved 
by  tbe  agency  of  steam  against  the  perils  at- 
tending a  particular  *mode  of  heating  [632 
such  cars.  There  may  be  reason  to  doubt  tb» 
efficacy  of  regulationsof  that  kind.  But  that 
was  a  matter  for  the  state  to  determine.  We 
know  from  the  face  of  the  statute  that  it  has  a 
real,  substantial  relation  to  an  object  as  to 
which  tbe  state  is  competent  to  legislate,, 
namely,  the  personal  security  of  those  who  are 
passengers  on  cars  used  within  Its  limits. 
Why  may  not  regulationa  to  that  end  be  made 
applicable,  within  a  state,  to  Uie  cars  of  rail- 
road companies  engaged  In  interstate  com- 
merce as  well  as  to  cars  used  wholly  wltbitk' 
such  statet  Persons  traveling  on  interstate 
trains  are  as  much  eotlded,  while  wlihia  a 
state,  to  the  protection  of  that  state,  as  thooe 
who  travel  on  domestic  trains.  The  statute  la 
question  is  not  directed  against  interstate  com- 
merce. Nor  is  it  witliin  the  meaning  of  the 
Constitution  a  regulation  of  commerce,  al- 
though Itcontrols.  in  some  degree,  thecooduct 
of  those  engaged  In  such  commerce.  So  far 
as  It  may  affect  interstate  commerce,  it  is  to  be 
regarded  as  legislation  in  aid  of  commerce 
and  enacted  under  the  power  remaining  with 
the  stale  to  regulate  tbe  relative  rights  and  du- 
ties of  all  persons  and  corporations  within  It* 
limits.  Until  displaced  by  such  national  legis- 
lation as  Congress  may  rightfully  establish  un- 
der its  power  to  regulate  commerce  wllb  for- 
eign nations  and  among  the  several  states,  the 
validltv  of  the  statute,  so  far  as  tbe  commerce 
clause  of  tbe  Constitution  of  the  United  State* 
is  concerned,  cannot  be  questioned. 

Counsel  for  the  railroad  suggests  that  a  con- 
flict between  state  regulations  In  retpect  of  the 
beating  of  passenger  cars  used  In  interstate 
commerce  would  make  safe  and  rapid  trans- 
portation impossible;  that  to  slop  an  expreae 
train  on  its  way  from  New  York  to  Boston  at 
the  Connecticut  tine  in  order  that  passenger* 
may  leave  the  cars  heated  as  required  by  New 
Tork,  and  get  into  other  cars  bested  in  a  dif- 
ferent mode  in  conformity  with  the  laws  of 
Connecticut,  and  then  at  .the  Hassachusett* 
line  to  get  Into  cars  heated  by  still  another 
mode  as  required  by  the  )awa  of  that  common- 
wealth,would  be  a  faATdsfaipoD  travel  that  could 
not  be  endured.  These  powble  Inconvenience* 
cannot  affect  tiie  question  of  power  in  each 
state  to  make  such  reasonable  ^regula-  [939 
tion  for  the  safety  of  passengem  on  interstate 
trains  as  In  its  judgment,  all  uiioga  considered, 
is  appropriate  and  effective.  Inconvenience* 
of  this  character  cannot  he  avoided  so  long  a* 
each  state  haa  plenary  authorily  within  Its  ter- 
ritorial limits  to  provide  for  the  safety  of  tbe 
public,  according  to  Its  own  views  of  necessity 
and  public  policy,  and  so  long  aa  Congress- 
deems  it  wise  not  to  establish  regulations  on 
the  subject  that  would  displace  any  inconsist- 
ent regolatioos  <rf  tbe  ^tes  covering  tbe  same 
ground. 

Our  attention  la  called  to  the  dense  In  tbe 
set  of  June  16, 186A  (14  Stat,  at  L.  M.  chap. 
134).  now  a  part  of  U.  8.  Rev.  SUL  §  6338. 
providing  that  "every  railroad  company  In  the 
IJoited  States  whose  road  is  operated  by  steam^ 
its  successors  and  asalgns,  be  and  la  hereby  atb- 
thorized  to  carry  upon  and  over  its  road,  boata^ 

16£  U.S.. 
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Idg«ft.  and  ffrriea.  all  passenj^re,  troops, 
Ternmont  supplies,  mails.  rrci|;ht,  and  prop- 
7  on  tbeir  way  from  aoy  state  to  anotber 
ite.  and  to  receive  compeDsatlon  iberefor,  and 
connect  the  roads  of  other  states  so  as  to 
rm  continuous  liaes  for  the  transportatioD  of 
e  a&nw  to  tbe  place  of  destinatloo."  We  fail 
perceive  tbat  ibts  statute  has  any  bearing 
ton  the  question  now  before  tbe  court.  The 
ibority  conferred  bj  it  upon  railroad  com- 
Dies  eoj^fred  io  commerce  amonr  tbe  states, 
batever  may  be  the  extent  of  sucd  authority, 
les  not-ioterfere  in  any  degree  vltb  the  pass- 
«  by  tbe  Slates  of  laws  bavioK  for  Oipir  ob- 
ct  the  personal  security  of  passengers  while 
■veling.  within  their  respective  limits,  from 
le  state  to  another  on  cars  propelled  by  steam. 
But  it  ia  coDteoded  tbat  tbe  otatute  fs  repug- 
int  to  tbe  clause  of  the  Utb  Amendment 
irhiricUng  a  aiate  from  denying  to  any  person 
itbin  its  JurisdictioD  tbe  equal  protection  of 
le  laws.  This  contention  Is  based  upon  that 
iause  of  the  statute  declaring  that  it  afaall  not 
pply  to  railroads  less  tban  M  miles  In  length, 
(o  doubt  the  main  object  of  tbe  statute  was  to 
'tOTide  for  tbe  safety  of  passengers  traveling 
•D  what  are  commonly  called  trunk  orihrough 
ines.  connecting  distant  or  populous  parts  of 
be  cottntry.  and  on  which  the  perils  incident  to 
S34]traveliDg  are  greater  than  on  *short,  local 
ines.  But  as  sufigested  In  argument,  a  rc«d 
>oly  SOmllesin  lenetb  would  seldom  have  a 
ileepiDc  car  attached  to  its  trains;  and  passen- 

ST8  traveling  oo  roads  of  that  kind  do  not  have 
e  apprehension  ordinarily  felt  by  passengers 
on  trains  regularly  carrying  sleeping  cars  or 
baling  many  pasfenger  coaches,  on  accouutof 
the  burning  of  cars  m  case  of  their  derailment 
or  incase  of  collision.  In  any  event,  there  ia 
DO  such  discrimination  against  companies  hav- 
ing more  tban  50  miles  of  road  as  to  justify 
tbe  coDtentioo  that  there  lias  been  a  denial  to 
the  companiefl  named  Id  tbe  act  of  the  equal 
protection  of  the  laws.  Tbe  ataltite  ia  uniform 
in  its  operation  upon  all  railroad  oompanles 
doing  business  in  the  state  of  tbe  cfass  to 
vrbicb  it  is  made  applicable. 

One  of  the  assignments  of  error  questions 
tbe  validity  of  tbe  statute  upon  tbe  ground 
tbat  It  deprives  tbe  plaintiff  fa  error  of  its 
property  without  due  process  of  law.  As  tbe 
action  against  tbe  company  was  Instituted  and 
conducteid  to  a  conclusion  under  a  valid  stat- 
ute, tbe  defendant  being  before  tbe  court, 
there  is  oo  reason  to  bold  that  there  was  any 
want  of  tbe  due  process  of  law  required  by  the 
Utb  Amend  menL 
T^Ju^mmt  it  a  firmed, 

Mr.  Justice  Qrmy  did  not  sit  In  this  ease  or 
take  any  part  in  its  dedaion. 
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FOURTH  8TRGET  NATIONAL  BANK 
.of  the  Ctty  of  Philadelphia.  Appk, 

V. 

ROBERT  M.  TARDLET.  Receiver  of  the 
Key  stone  National  Bank. 

tSee  B.  a  ReportM^  ed.  68M61} 

Bankeheek — tolien  trantfert  thefund— intention 
ef  the  partita — receiver  of  bank — e^oppei, 

L  While  an  equitable  assfsnment  or  lien  will  not 
arise  SKalnat  a  deposit  aooounc  solely  by  reason 
of  a  check  drawn  against  the  same,  yet  if  in  ttie 
transaction  ooonected  with  tbe  delivery  of  tbe- 
check  itwastbeuDdeistandlDgand  aareement  of 
tbe  parties  that  an  advance  atmut  to  be  msde- 
sbould  be  a  obarge  on  and  be  sBltafled  out  of  a 
spedOed  rund.aoourtof  equity  will  lend  its  aid 
to  oarry  such  agreement  Into  efteot  as  asalnst  tti» 
drawer  of  the  check,  mere  Tolunteers,  and  par- 
ties charged  with  notice. 

2.  Afundtothecredttof  anemtwrrassedbank.  1» 
a  bank  of  another  dtr,  tbopglioonslsting  in  part 
of  collection  items  not  yet  turned  Into  cash,  ia- 
transferred  and  appropriated  tatUo  by  a 
check  asalnst  this  fund  given  to  obtain,  as  a  mat- 
ter of  Immediate  relief  and  acoommodation  troo 
a  third  bank,  a  quantity  <tf  gold  oleartng^house' 
oertlflcates  wbhdi  It  needs  to  meet  Its  debtor  tial- 
ance  at  tbe  olearlcg  bouse,  where  it  is  clear  that 
the  certificates  were  furnished  on  tbe  talth  of 
this  check  and  repreBentations  madtf  as  to  the 
fund  on  which  It  was  drawiL 

8.  A  check  drawn  generally  will  be  treated  as  an 
order  lor  payment  out  of  a  speolflo  designated 
fund,  where  It  la  clear  that  it  was  the  IntentlOD 
and  agreement  of  the  parties  to  tbe  transactloik 
tbat  It  should  t>e  paid  out  of  tbat  particular  fund, 

NOTK.— As  to  HabUUy  of  bank  tgKm  elude,  see  note 
toNatfonal  Bank  of  tbe  Hepubltov.  Ulllard,lB:flB7. 

Ab  to  certification  of  checkn;  UabUitvon,  gee  note- 
to  Uerofaaots'  Hat.  Bank  v.  State  Nat  Bank,  19: 

IOOSl 

As  to  powers  and  dutfei  of  rtceiven,  see  note  to 
Davis  V.  Gray.  21: 447. 

ChetHui  presentment  and  notlre;  time  for  present' 
ment;  wtiat  1$  reasonable  time:  Oetay  in  pre- 
tentment  and  notice:  antedated  and  poetdatett 
checks:  certified  cheeks:  effect  of  eertifieatton:  /or(w<t 
cheOis:  damages  for  torongful  dishonor  of  check-; 
eftecUiofder's  right  to  sue  the  bank  for  refusal  tc 
pay. 

A  check  Is  a  draft  or  order  upon  a  bank  or  bank- 
ing house  purporting  to  t>e  drawn  upon  a  deposit 
of  funds  for  the  payment  at  all  events  of  acertalt» 
sum  ofmoney,  to  a  certain  person  therein  named, 
or  to  him  or  bis  order,  or  to  bearer,  and  payable  on 
demand.  2  Daniel,  Neg.  Inst.  8d  ed.  683. 

A  check  purports  to  be  drawn  upon  a  deponiu 
Cbampion  v.  Gordon,  70  Pa.47S,  10  Am.  Bep.  S8U 
Morrison  v.  Bailey,  5  Ohio  St.  18,  (M  Am.  Dec  632; 
Espy  V.  First  Nat.  Bank,  8&  t;.  8. 18  WalL  aSD  l21: 
9&l>;Bowen  v.  Newell,  8  N.  Y.  IHhDeenerv.Brown, 
1  MaoArtb.  360. 

Where  the  amount  stated  io  morglaal  figures  dif- 
fers from  the  words  in  tbe  t>ody  of  thecheck.tbe  lat- 
ter will  govern.  Smith  v.  Smith.  1 R.  L  808,  B8  Am. 
Dec.  em;  National  Bank  v.  Second  Nat.  Bank,  » 
lod.  479.  86  Am.  Rep.  880;  Corgan  v.  Frew,  80  Dl.  81. 
89  Am.  Deo.  288. 

The  check  must  be  presented  to  tbe  bank,  and 
payment  refused,  and  notloe  of  presentment  an# 
nonpayment  fflven  to  the  drawer,  bet  on  tlie  bolder 
basarlgbt  of  action  against  the  drawer.  Pollard  v. 
Bowen,  67  Ind.  232;  Judd  v.  Smith.  8  Hun,  ItXh  Jau. 
don  V.  Bead,  82  How.  Pr.  UN);  Hurray  v.  Judab.  9 
Cow.  4Mi  Little  V.  Fbmniz  Bank.lBUl.  480;  B*^ 
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4.  A  rcralTer  of  ao  huolvcDt  baok  baBtio  gieatef 
rinhrs  tbaa  the  baok  Itself  la  a  fund  avaioit 
wblch  the  bank  bad  irlTea  a  dbtek  wbloh  odnMl- 
tuted  an  equluble  transfer  or  appropriation  of 
tbefund. 

«,  AnlnsolreDtbankand  ItsreoetTCrarelDequlty 
estopped  firom  aaaerUns  to  the  prejadkie  of 
■ootber  bank  tbat  tbe  otaatacter  and  oondltloo  of 
tbe  fund  on  wbioti  the  latter  bank  had  accepted  a 
check  upon  the  faith  of  oertntn  representatlooB 
were  otherwise  than  they  were  tepreeeoted  to  be. 

[No.  147.] 

Artnud  January  it,  IS,  1897,  Decided  March 
J,  1S97. 

ON  A  CERTIFICATE  from  the  TToIled 
Sutes  Circuit  Court  of  Appeals  for  tbe 


ker  V.  Anderson,  81  Wend.  372:  Levy  y.  Peters,* 
Berg.  A  B.  Itt.  11  Am.  Dec.  979;  Flemmloff  r.  Denny. 
Z  Phlla.  Ill:  Case  v.  Morris,  81  Va.  100;  Sherman  v. 
Comstock,  2  McLean,  19. 

If,  bowever,  the  presentaient  and  notloe  oonld  be 
of  DO  benefit  to  tbe  drawer,  they  may  t>e  dispensed 
witfa.  Judd  ▼.  Smith,  3  Hud,  IW;  Lovett  Corn- 
well,  e  Wend,  aae-.  True  t.  Thomas.  IS  Me.  86;  Hoyt 
V.  Seeley,  18  Conn.  353;  Case  v.  Moorls,  31  Pa.  100. 

When  tbe  drawer  baa  no  funds,  or  has  withdrawn 
-them  from  tbe  bank,  or  has  stopped  payment  ot 
thecbeok,  notice  ot  its  dishonor  is  unneoessarj , 
WIrth  V.  AusUn,  L.  B.  10  a  P.  08S;  Carew  r.  Duck- 
worth, L.  B.  4  Exch.  313;  Conroy  v.  Warreo,  8  Johns, 
daa.  flW,  8  Am.  Dec  ISO;  Hurray  v.  Jodabi  <  Cow: 
484;  Blohelt>erger  Vloley.  T  Harr.  A  J.  881.  U  Am. 
Dec.  812;  True  v.  Thomas.  10  Me.  85;  Franklin  v. 
Vanderpool.  1  Hall.  78:  Fitch  v.  Reddlnr,  4  Sandf. 
130;  Jacks  r.  Darrfn,  8  B.  D.  Smith.  667;  Purchase 
V.  HattlBont  •  Duer,  SST. 

Or  If  tbe  bank  becomes  1ns(dT«it  within  the  time 
required  for  presentment.  Syracuse,  B.  A  N.  T.  B. 
Co.  V.  Collins,  8  Lans.  2^.  Warrensburg  Co-Op.  Bidg. 
Asso.  r.  ZolU  88  Mo.  H:  Blokerdike  v.  Dollman.  1 T. 
B.  40B:  Cory  v.  Soott.  3  Bam.  A  Aid.  019. 

In  Klnyon  v.  SUoton.  44  Wis.  479. 28  Am.  Bep. 
•Wl.  tbe  bolder  failed  to  present  the  check,  and 
eight  days  after  its  date  the  bank  suspended  pay- 
ment. But  Just  before  the  bank's  failure  the  drawer 
withdrew  his  funds.  Tlie  bank  would  have  paid 
tbe  ebetik  had  it  been  presented  for  payment  at  any 
time  up  to  the  day  of  its  failure.  Held,  tbat  tbe 
drawer  was  liable. 

Generally  tbe  holder,  in  order  to  obarve  tbe 
drawer  In  oase  of  a  dishonor,  must  present  tbe 
check  for  payment  wltbln  a  reasonable  time,  other- 
wise the  delay  Is  at  the  peril  nt  the  holder.  Morrl- 
«oD  T.  McCartney,  30  Mo.  188;  Cork  v.  Bacon,  45 
WIS.  laS.  80  Am.  BPp.  712;  Scott  v.  Meeker.  20  Hun, 
MS;  Harker  v.  Anderscm,  SI  Wend.  372;  Daniels  t. 
Kyle,  6  Oa.  245;  Hontelius  Charles,  70  Ul.  808; 
Stevens  V.  Park,  78  III.  887. 

What  Is  a  reasonable  time  will  depend  upon  the 
circumstances,  and  will  In  many  cases  depend  upon 
the  time,  tbe  mode,  and  the  place  of  reoeivinv 
the  check,  and  upon  the  relations  of  tbe  parties  be- 
tween whom  the  question  arises.  Woodruff  t. 
PUnt.  «t  Conn.  844;  Taylor  v.  Sip,  80  N.  J.  L.  SU, 
»0. 

It  tbe  bank  on  which  tbe  cheek  it  drawn  be  In  the 
same  place  where  tbe  payee  receives  the  oheck.lt 
should  be  presented  for  payment  within  bnnklnir 
hours  on  tbe  day  It  is  received,  or  on  the  followlnft 
dny.  If,  in  tbe  meantime,  tbe  bank  falls,  the  loss 
wilt  be  the  drawer's.  Simpson  v.  PaelOo  Mut.  L. 
ins.  Co.44CaL139t  Veaxte  Bank  v.  Winn,  40  He.  00; 
Wear  V.  Lee.  87  Mo.  8S8;  Caweln  v.  Browinskl,  0 
Hush.  457,  99  Am.  Dec.  OM:  Sctaoolfleld  v.  Moon.  9 
IlHisk.  171:  Syracuse,  B.  A  N.  T.  B.  Co.  v.  Collins,  8 
t^ns.  SB.  87  M.  T.  841;  Smith  r.  HiUer,  •  Bobt.  1». 


THB  tJsiTKD  States.  Oct.  Tekh, 

Third  Circuit  of  qoeatioas  of  law  io  ao  action 
brouKbt  by  the  Fourth  Street  National  Bank 
of  Philadelphia,  against  Robert  M.  Yardlej, 
receiver  of  tbe  Ectyttone  Natloaal  Bank,  fint 
quuUon  atuwered  in  (Ae  i^glrmatite. 

Statement  by  Mr.  Justice  Whltei 
By  a  bill  filed  io  the  circuit  court  of  tbe 
United  States  for  tbe  eastern  district  of  Peno- 
aylvania,  appellaot  Bought  to  'subject 
moneys  In  the  hands  of  toe  receiver  of  the  Key- 
stone National  Bank  to  tbe  satlsf action  of  so  al- 
leged equitable  charge  or  Hen  thereon.  From  a 
decree  dismissing  tbe  bill  an  appeal  was  taken 
to  the  circuit  court  of  appeals  for  the  third 
circuit.  The  taller  court  thereafter  certified  to 
this  court  two  questious  of  law  arisiog  upon 


43  N.  T.  171. 8  Am.  Rep.  000.  BB  N.  T.  545;  Kelty  T. 
Second  Nat.  Banh.fi2  Barb.  828;  BIckford  v.  First  Nat. 
Bank,  42  111.  238.  89  Am.  Dec.  480;  Houle  v.  Brown. 
4  Bing.  N.  C.  288;  Bailey  v.  Oodenbam.  10  a  B.  N.  S. 
288;  Boddlngton  v.  Schlencker,  4  Bam.  A  Ad.  753. 

The  bolder  of  a  check  upon  a  bank  located  In  the 
town  of  bis  residence  may  present  it  for  payment 
during  business  hours  tbe  day  after  it  is  drawn, 
and  bis  omission  to  do  so  sooner  la  no  defense  to 
tbe  drawer,  unless  ttie  holder  bad  Information  of  its 
precarious  condition.  First  Nat.  Bank  v.  Alexan* 
er.  84  N.  C.  80. 

If  the  bank  be  not  In  the  same  plaoe  where  tb« 
payee  received  the  cheek,  tbea  it  must  be  for* 
wvded  by  mail  on  the  next  secular  day  after  It  Is 
received  for  preaentment.  If  the  person  to  wbon 
It  Is  forwarded  presents  It  for  payment  on  tbe  day 
after  it  has  reached  him  by  due  course  of  mall.  It 
will  be  sufBclent.  MhMletown  Bank  v.  Morris.  28 
Barb.  01^  Smith  t.  Janes,  SO  Wend.  192;  Burkbalter 
T.  Second  Nat.  Bank.  CS  N.  Y.  688;  Grlffln  v.  Kemp, 
lOInd.  172, 17tl;  Hlmmeloiann  v.  Hotallnff,  40  Cal.  111. 
0  Am.  Bep.'  000;  Woodruff  v.  Plant,  41  Conn.  344; 
Hare  v.  Henty.  80  L.  J.  C.  P.  303;  Werk  v.  Had 
Blver  Valley  Bank.  8  Ohio  St.  801. 

In  Cox  ▼.  Boone,  8  W.  Ta.  BOO,  28  Am.  Bep.  027.  a 
party  resldtnir  atwut  4  mites  from  the  postoffice  re- 
ceived a  check  mt  supper  time  In  midwinter,  on  a 
WheellnB  bank,  on  account  of  a  debt.  Tbe  only 
matt  that  left  the  postoflloe  the  next  day  closed  at 
7: 80  A.  U.  and  left  at  8  a.  m.  Held,  tbat  tbe  holder 
was  not  required  to  forward  the  check  by  tbat  mall. 

A  reccl\-ed  a  small  check  at  a  lumber  camp.  80 
relies  from  the  bank,  on  Friday.  His  place  of  buai- 
neas  was  SO  miles  in  an  opposite  direction,  and  ho 
deposited  the  oheck  in  a  bank  there  on  Monday,  on 
which  day  tlie  drawee  bank  foiled.  Held,  tbat  the 
delay  was  not  unreasooableb  FMberv  Oody.fiS 
Miob.  108. 

In  Rickf  ord  t.  Bldge.  S  Oamph.  B37,  the  plaintiff^ 
bankers  of  Aylesbury,  discounted  for  defendant 
on  June  13  a  check  on  bankers  of  London,  and  sent 
It  to  their  London  a^ent  on  the  I4th  for  present- 
ment. Tbe  airent  received  it  on  the  14tb  and  sent  It 
for  presentment  on  the  Utb,  when  payment  was  re- 
fused. Held,  tbat  tbe  (dieck  was  preaented  in  time. 

Whether  a  presentment  is  made  wltbln  a  reason- 
able time  ts  a  question  of  law  for  the  court  where 
there  ta  no  dispute  alraut  tbe  i^cta.  Mohawk  Dank 
V.  Broderlck,  10  Wend.  804;  Hlmmebnann  t.  Hota^ 
inir,  40  Ca.].  Ill,  0  Am.  Bep.  000. 

Tbe  holder  does  not  (rain  an  extra  day  for  preaent- 
ment by  depoBltlnv  the  check  in  tMUk  for  collection. 
It  must  be  forwarded  by  tbe  bank  for  presentment 
within  -the  same  time  required  of  tbe  bolder.  Alex- 
ander V.  Burchfleld.  1  Car.  A  H.  75;  Monte  Brown. 
4  BIOflT-  N.  C.  288. 

Tbe  drawer  is  notdischarged  by  any  laches  of  the 
holder  to  not  making  due  preaentment  of  tbe  check, 
orinnotvlviiv  Umdueaotloaoritadishoaor, 

145  r.  i. 
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FouxTH  STBBsr  Nat.  Bahk  y.  Yabdlet. 


886,  687 


4be  facts  auted,  which  tecU  are  set  oat  In  the 
(nargln  bereof.f 

437]  *Tbe  followiog  are  the  questioDs  pro- 
pouDOed: 

"FirfU  Do  the  Above-staled  facts  show  an 
■equitable  asaigDmeot  br  the  Keystone  National 
Bank  to  tbe  Fourth  Street  National  Bank  of 
$35,000  of  tbe  fund,  consisting  of  cash  and 
collection  Items  or  drafts  as  aforesaid,  belong- 
log  10  the  Keystone  National  Bank  in  tbe 
iianda  of  tbe  Tradesmen's  National  Bank? 

"Second.  If  tbe  stated  facts  do  not  show 
aucb  equitable  assignment  of  tbe  whole  (25,000, 
<lo  tbey  show  sucb  equitable  assignment  of 
'tbe  cash  so  in  the  bands  of  tbe  Tradesoaen'l 


National  Bank,  namely,  the  sum  of  tl9,- 
7M.62f 

Mea»r$.  Richard  C.  Dale  and  Samnel 
Dickson*  for  appellant: 

Ah  the  right  of  tbe  assignee  Is  a  creature  of 
equity  juri^ictioD,  no  particular  form  of  words 
is  necessary  to  confer  it.  All  tbal  is  requisite 
is  that  there  should  be  a  clear  lotenlion,  intelli- 
gibly expreased.orally  or  In  writing,  to  make  tbe 
appropriation,  upon  an  adequate  consideration. 

Wngftt  v.  Wi-tght.  1  Ves.  Sr.  409.  412;  Bin- 
kU  V.  Wan2ir,  68  U.  8.  17  How.  358,  868  (IS: 
178.  178);  Yeala  t.  Grot€*,  1  Ves.  Jr.  880j 
Burn  T.  Cartalho,  4  M;l.  ft  C.  61K). 

Assamlng  that  the  contract  relates  to  a  partio- 


t  On  tbe  Utfa  Avf  of  Harcb,  IROI.  the  said  Fourth 
Street  National  RiiDk  advanced  twentr-flve  thou- 
wnd  dollars  (tl^C^)  In  clearmr- bouse  nold  oertlfl- 
«ate8  to  the  said  Keystone  National  Bank  to  enable 
It  to  meet  Ita  debtor  balaoce  in  tbe  Pbiladelpbia 
clearlne  houee  under  these  clrcumetancee:  On  said 
-date  Oldeon  W.  Harata.  tbe  President  of  tbe  Key- 
atone  Natlooal  Bank,  actln?  on  Ita  behalf  and  br  its 
Authority,  come  to  tne  hanlclnffroom  of  tbe  said 
Fourth  Street  National  Bank.  In  tbe  olty  of  PhUa- 
■delptila.  and  there  represented  to  the  offlolals  of 
that  bank  tliat  tbe  Kejatoae  National  Bank  owed 
•  balance  at  the  clearing  house  wblob  It  oould  not 
meet,  because  its  funds  were  In  the  dtyof  New 
York,  and  exhibited  to  ibem  a  memorandum 
lowing  a  balance  to  tbn  credit  of  the  Keyatone 
National  Bank  in  the  Tradesmen's  National  Bank 
«ftbeolt7  of  New  York  of  about  twenty-aeren 
thousand  dollars  (SSJ.OOO)  statlnir  that  his  bank 
wlibed  to  draw  against  It  and  get  clearing-house 
«ertiflcaiea;  and  be  asked  tbe  Fourth  Street  Na- 
tional Bank  to  accept  tbe  draft  of  tbe  Kerstooe 
Kational  Bank  for  twenty-five  thousand  dollars 
^S%.000i  atraiDSt  this  "  reserve  account  In  tbe  New 
fork  bank  "—that  la  to  say,  amtast  the  aaid  fund 
In  the  Tradesmen's  National  Bank-aod  give  bis 
bank  clearfog-bouae  gold  certificates  therefor. 
Belying  upon  these  representattons  of  Harab.  and 
on  the  faith  of  his  statement,  supported  by  tbe 
«ald  memorandum,  that  tbe  Keystoue  National 
Bank  bad  in  tlw  Tntdeecnen'i  National  Bank  the 
apeoifled  fund  against  which  It  proposed  to  draw. 
theFourtb  Street  National  Bank  rave  Marsh,  tor 
tbe  use  of  tbe  Keystone  National  Bank,  olearlng- 
liouse  gold  cerdfloates  to  the  amount  of  twonty- 
flve  tbousBDd  dollaiB  (SE&.OOO1  and  took  its  draft,  of 
whifdi  the  followliw  la  a  copy: 

Keystone  KfkUonal  Sank.         No.  8088. 

Ililladelphla.  March  19, 1891. 

F»to  tbe  order  of  Et.  H.  Buabton.  oasbler, 
4!fgbjaSi  twentr-flva  tbousaod  dollan. 

John  Hayes.  Oasbler. 

To  the  Tradesmen's  National  Bank.  New  Tork. 

R.  H.  Rushton  waa  tbe  cashier  of  tbe  Fourth 
Street  National  Bank. 


Thebookaof  tbe  Keystone  National  nankshow 
that  on  the  19fh  day  of  March,  1891,  If  hiiil  i<>  it-i 
credit  In  ttie  Tni'k'^nicn'e  National  llimk  ni  the 
tity  C1I  Ni-n-  Vurk  tlii'  auiii  or  tivnuv-eix  [IiiiuiutkI. 
nine  hiunJrc'l  inni  sevoii  hdJ  Iti-IiXl  rkiUurf^  (S-ti,- 
907. mid  on  tlie  t-anuMlav  an  entry  was  made 
therein  cbnrKlng  aKnin^t  iJiat  (.'ivililTlie  ^«ltl  draft 
lor  twi.'r)tv-tlve  ihoiisnml  di.iiurs  ($:,'.'j,(«iO)  It  hafl 
givfii  In  the  Fourth  Stri'i't  NiiliMriiil  H;i;ik. 

Til.'  ilnifi  fur  Iwunti-iivi'  tliMU-i.nul  ilollara 
(S:;ri.lK«Ji  w;(S(liily  rorwanleil  to  New  Yurk  Inr  cnl- 
li'i'fiiin.  iinil  wiw  pre.-«'nti.'il  for  payini-iu  to  the 
Triiiiepinen's  NatlorutI  Hank  on  the  iiiorninif  of 
March  aj,  18S'l.  Pay  mc-nt  thereof  wqs  ret  need 
Ml'on  llieKrounii  that  ihf  Jrawee  haii  not  In  hand 
Junds  ot  the  (iiawcr  flulfieifiit  to  I'ny  the  wime. 
Ill  fact,  tbe  Traiiesim  n's  Natii>ii;il  fjank  hail  in 
cash  and  in  cnllcctii>u  items  idraft.s'  |in'  tlie  Key- 
stone National  Ilimk  the  sum  of  twmiy-i^lx  thou- 
sand, nine  hitnilreil  and  seven  htiiI  iCMiil  dollars 
iS'Jli,«jT.32)  nf  wliluh  eitt'itcfn  tboiitianil  and  tllty- 
"eix  arid:;l-UKi  dollars  ■518,050.21'  were  leiuitted  by 
tlic  liitter-niinn.'d  tiatik  to  the  former  on  March  19, 
iMHl,  and  the  ro^i  I'rt-vii m-iy.  The  Tradesmen's 
Natioiiiil  Kanli  tli'-ri  iiad  in  h:ind  ciu^h  t<i  tho  credit 
Id  tlie  Keysturif  Natiniial  Hank  the  yum  of  ntne- 
U'C^i  thoii,«and,  pevrii  liundiod  and  tivotitv-flve 
and  (W-lOO  dr. liars  <Slll.T^ ""d  had  m  addition 
llie  ?aid  cnllevniiti  items  lo  make  ni>  tlie  full  eiira 
Of  t  vveniv  SIX  thousand,  nine  hundrfd  and  seven 
and  (li)llars  (S^iti.liCT.Ilii.     Alttrwurds  this 

nidtK'v  was  paid,  and  thi'  said  coll'-i  iinri  items  or 
(Jrnfl*  WiTe  turned  over  to  Hohort  M.  Vaidloy,  the 
receiver  of  the  Ki  ystoue  National  Hank,  and  out 
of  tin-  oollf-ct ii ill  iti  niH  lie  reali/.'  d  sixtv-one 
htimired  dollars  'ffi,10<li,  and  he  thn,s  liud  In  his 
hands  fron)  tins  source  when  the  bill  in  this  case 
was  tiled  tlie  fmin  of  twenty-flve  thousand,  cijtht 
liuiidrfd  andtweuty-flvo  and  62-100  dollars  i~),825.- 
fi^)  in  cash. 

On  the  20th  day  of  March.  1891  (some  time  ihirlng 
the  moruinKi,  b.v  the  order  of  the  Coni|itro!ler  of 
the  riirrcncv  of  the  Uniie<l  Slates,  the  Keyaione 
National  Hank  was  closed,  arid  thereafter  Robert 
M.  i'ardley  waa  opTXiinted  receiver  thereof. 


less  he  has  suffered  some  loss  or  injury  thereby,— as, 
by  tbe  Intermediate  failure  ot  his  bank,— and  then 
«iily  pro  btnto.  Bell  v.  .Alexander,  SI  Onitt.  M 
Stewart  v.  Smith,  17  Ohio  St.  82;  Bmery  r.  Hobsont 
«8  Me.  33:  Cork  v.  Bacon.  45  Wis.  192.  30  Am.  Hep. 
712;  Howes  v.  Auitlo,  SB  111.  896;  Stevens  v.  Park,  73 
III.  387;  Hanshaw  t.  Boot.  60  Ind.  £30;  Hoyt  v. 
Seeley,  18  Conn.  883;  Smith  v.  Jones,  8  Bnab,  108: 
Harry  v.  Wood.  8  Miles  (Pa.)  827. 

In  Scott  V.  Meeker.  20  Hun,  161,  the  defendant  be- 
ing indebted  to  the  plaintiff  on  a  promissory  note, 
mailed  to  blm  his  check  on  a  bank  for  tbe  amount 
thereof  on  receipt  of  which  tbe  plaintiff  returned 
tbe  said  note  to  the  defendant.  On  the  moralng  of 
the  day  after  tbe  check  was  received  It  waa  accl- 
■dentally  burned  and  destroyed.  The  defendant  on 
belog  Informed  of  ita  destruction  promised  the 
plaintiff  to  pay  him,  but  subsequently  refused  so 
4o  do.  Hdd.  that  the  deetruction  of  the  check 
made  It  Impossible  for  plaintiff  to  present  ft  for 
paymest.  that  defendant  was  bound  by  his  sub- 
eequent  promise  to  pay  It,  and,  having  suffered  no 
ioaa  from  the  omission  to  present  it,  he  waa  liable. 

In  Morrison      McOartner,  80  Ho,  188,  A,  on 
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Octobers,  1867,  drew  a  check  on  B.  a  banker.  In 
favor  of  C,  who  on  the  same  day  transferred  tbe 
aame  for  value  to  D.  On  October  8,  about  S  p.  m^, 
tbe  banking  houae  of  B  suspended  payment.  On 
Octobers  A,  who  had  previously  instituted  suits  by 
attachment  against  B  to  recover  the  amount  of 
his  deposits,  compromised  the  same  and  received 
hlsdeposlta.  Tb9  check  waa  not  presented  until 
January  S9,  ISSS.  when  payment  waa  refused.  The 
check  was  then  duly  protested  and  notice  given. 
Held,  In  a  suit  by  D,  the  holder,  against  the  drawer, 
Uiat  the  latter  waa  not  discharged  by  tbe  delay. 

A  verbal  agreement  between  tbe  payee  and  tba 
drawer  ot  a  check,  oontemporaneoua  with  its  ez- 
ecuHoD  and  delivery,  that  the  former  will  oot  pre- 
sent It  to  the  drawee  for  payment  until  a  certain 
time.  Is  a  sufficient  excuse  tor  a  delay  in  presenting 
it  until  the  time  specified.  Pollard  r.  Bowen,  87 
Ind.  888;  Banday  r.  Weaver.  19  Fa.  906, 87  Am.  Deo. 
061. 

The  necessity  for  presentment  may  be  waived  by 
tbe  representatlona  and  conduct  ot  tbe  drawer. 
Woodruff  T.  Plant.  41  Conn.  8U;  Compton  r.  OH- 
man.  19  W.  Ta.  818,  ne,  48  Am.  Xlep.  T7B. 
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tilar  faod,  and  Is  fnlended  to  operate  as  a 
prescDt  and  irreTocable  transfer.  It  matters  not 
now  It  may  be  expressed. 

C/iristmhtv.  Oaines{"Chru'maaY.  RutaeW), 
81  U.  8. 14  Wall.  60, 84  iSO:  762.  764). 

It  U  not  easeotial  that  tbecootrnct  should  be 
reduced  to  wrtilng,  as  an  oral  order  or  aEreo- 
neot  Is  as  effectual  as  a  technical  deed  or coo 
Teyasce  under  seal. 

Ournetl  v.  Gardiner,  9  Jur.  N.  8.  1230. 

A  check  or  draft  drawn  In  the  ordioary 
course  ot  business  is  not,  of  itself,  an  equitable 
assl^ment  of  the  fund,  or  any  part  thereof. 
In  the  bands  of  the  drawee. 

National  Bank  ef  the  AmuMfe  r.  Millard, 
77  D.  b.  )0  Wall.  152(19:897);  LaeUde  Banky. 
achuler.  120  U.  8.  SllfSO:  704);  Florence  Min. 
Co  T.  Broufu.  124  U.  8.  885(81:  434). 

The  dlstlDCtion  is  clearly  staled  by  Lord 
Hardwicke  in  Row  t.  Dawton,  1  Ves.  Sr.  881, 
wbere  the  draft  was  drawn  upon  a  fund  due  to 
the  drawer  out  of  the  exchequer,  which  was  de- 
posited with  an  officer  from  whom  the  fund 
was  payable.  This  was  held  to  be  an  assign 
ment  for  a  valuable  consideration,  good  aa 
agaf Dst  asstgnees  lo  bankruptcy. 

The  right  of  i  he  drawee  to  arold  responsibll* 
Ity  to  those  wHb  wbnm  be  was  in  no  privity, 
until  acceptance,  is  an  Important  factor  in  the 


development  of  the  law,  and  especlallT  in  the 
case  of  banks,  when  it  Is  unreasonable  that 
they  should  be  subject  to  action  at  tbe  aolt  of 

any  cbeckholder. 

MandetiOe  r.  Wekh,  18  IT.  8.  5  Wheat  877, 
286  (5:  87.  90). 

Here  tbe  action  Is  vtrtually  between  the 
original  parties.  The  receiver  la  the  mere  rep- 
resentative of  tbe  Keystone  Bank,  and  has  oa 
better  or  bigher  equity  than  bis  own  to  assert. 

National  Bank  v.  Kennedy,  84  U.  8.  IT 
Wall.  19  (31:  554);  Prk*  T.  A¥>ott,  11  Fed. 
Rep.  606. 

In  tbe  case  of  a  check.  Indeed,  Cbancetlor 
Eent  was  of  opinion  that  It  was  an  absol  ate  up- 
proprlntlon  of  so  much  money  in  the  bands  of 
the  banker  to  tbe  holder  of  the  check,  and 
there  It  ought  to  remain  until  called  for. 

8  Eent,  Com.  7th  ed.  104,  note,  cited  ia 
Sharswooa's  notes  to  Byles  on  Bills,  p.  14. 

And  such  will  be  the  effect  when  tbe  check. 
Is  BO  worded  as  to  leave  no  doubt  of  the  drawer's- 
iotention  to  transfer  the  entire  deposit  ipedflc- 
all  V  to  the  payee. 

Kingman  v.  Perkint.  106  Haas.  111. 

So  long  as  both  parties  are  solvent,  the  draf  t» 
are  regarded  as  only  commercial  instruments 
drawn  and  accepted'oo  the  credit  of  tbe  parties; 
but  the  diversion  of  the  consignment  would 


Where  tbete  bsve  not  t>eeo  due  prearntment  and  < 
notice,  tbe  burden  of  proof  is  upon  the  holder  ot 
tbe  check  to  show  tfaat  the  dnwerbas  sustained  no 
iDjurr.  Little  v.  Phcenlz  Dank,  2  Hill,  *2&\  Stevens 
V.  Park.  73  III.  S8T;  Ford  v.  McClunv.  5  W.  Ta.  ise; 
Planters'  Bank  v.  Herritt,  7  BeUk.  ITT,  108;  Syra- 
ense.  B:  *  M.  Y.  R.  Oo.  v.  Collins,  8  Una.  tt. 

As  l)etweeo  tlw  bolder  and  an  tndorser.  It  seeim 
tlut  an  unreasonable  delay  In  presentment  will  dls- 
obarge  anlndorser,  even  tbouffh  be  does  not  appear 
to  have  sulTered  any  Injury  tberebr.  Mohawk 
Sank  V.  Broderiok.  10  Wend.  SH.  IB  Wend.  U3,  27 
Am.  Dec  19S;  Horse,  Bk$.  386;  Oong'h  v.  Staats.  13 
Wend.  UK  Muirar  v.  Judab,  «  Cow.  481:  Teasle 
Bank  v.  Winn,  40  He.  aa 

In  Mohawk  Bank  v.  Broderlck,  10  Wond.  804.  a 
check  was  received  In  Schenectady  oil  January  14, 
drawn  on  a  bank  In  jillMiDy.adtstancs  of  16  miles 
from  tbe  former  place,  there  being  a  dally  nail  be- 
tween tbe  places,  and  waa  notpresented  tmtti  Feb- 
ruary 6.  Tbecheck  would  not  have  been  paid  bad 
it  been  duly  pn.iit>nted,  as  tbe  drawer's  acoouot  was 
overdrawn.  Held,  that  the  bolder  bad  been  guilty 
of  laches,  and  that  the  iodoraer  waa  discharged. 

Id  Maasactausetts,  however,  the  Indoiaer  Is  only 
entitled  to  have  snob  presentment  and  notice  as 
will  save  bim  from  losa.  Small  v.  Franklin  Min. 
Co.eo  Haas.nT;  BmerrT.Hobaon,8SHe.sn,UAm. 
Itep.M3. 

It  is  snffldrat  presentment  and  demand  to  send- 
the  check  by  null  to  the  tiank  on  wbtoh  it  is  drawn. 
Hare  v.  Henty,  10  C.  a  N.  S.  66;  Bailey  v.  Boden- 
ham,  IB  C.  B.  N.  &  ffiS:  Horse,  Bkg.  «!;  ladlg  v. 
National  City  Bank.  80  N.  T.UU. 

Where  a  bank  reoeivea  on  deiKwIt  a  cheek  on 
another  lianl^  and  forwards  It  to  the  drawee  bank 
tor  colloctiou,  It  will  be  liable  to  the  depositor  for 
resulting  !oas.  Tbe  drawee  bank  Is  not  a  suitable 
agent  for  collection.  Goodman  v.  Hercbanis'  Nat. 
Bank.  11  W.  N.  C.  881,  IS  W.  N.  C.  613.  IM  Fa.  4X8, 
B8  Am.  Rep.  TIS;  Drovers'  Nat.  Bank  t.  Anglo- 
American  Packing  A  P.  Co.  117  HI.  lOO,  87  Am.  Bep. 
«&. 

Upon  preeentatioa,  tbe  drawee  has  a  reasonatde 
tImetotnspeoCbisaeODantaandasoertBin  wb^ber 
he  la  In  funda  to  meet  tbe  demand.  Overman  v. 
Hobokan  Gtty  Bank.  88  N.  J.  L.  S86. 
MS 


And  It  has  t>een  said  that  such  reasonable  time  Is- 
tbe  space  of  twenty-four  hours.  Bellasls  v.  Hester, 

1  Ld.  Raym.  280;  Northumberland  Bank  v.  Hc- 
Mlcbael,  106  Pa.  480, 51  Am.  Rep.  620:  Boyd  v.  Em> 
mersoD,  8  Ad.  *  Bl.  IM. 

If  tbe  bank  credits  a  depositor  with  a  check 
drawn  on  itself.  It  becomes  liable  to  fain  for  tbe 
amount  thereof.  Oddle  v.  National  City  Bank,  4fr 
N.  ¥.185,  6  Am.  Rep.  180. 

But  merely  entering  a  credit  for  tbe  amount  io 
tbe  passbook  wUl  not  render  the  bank  liable.  Nat- 
ional Gold  Bank  *  T.  Co.  v.  McDonald,  H  CaL 
21  Am.  Bep.  807. 

CIteoka  are  not  payable  m  ttie  order  ot  priority' 
in  which  they  are  given,  but  In  tbe  order  of  tbeir 
presentation  tor  payment.  The  nileis  "first  come, 
first  served."  Bullard  v.  Bandallt  1  Gray,  008,  81 
Am.  Deo.  488;  laelede  Bank  v.Scbuler.  UOU.  S.  51t 
(80:701). 

A  cheek  does  not  bind  the  fond  tn  tbe  Irnnds  of 
tlie  bank  until  it  has  notice  of  tbe  cheek  by  preseiK 
tatlon  fw  payment  or  otherwise.  Laclede  Baak  v. 
Sohuler,  UOU.  &  ftU  (30:701).  Bev'g  87  Fed.  Rep. 
481. 

The  bank  is  not  obliged  to  m^epart  paynwot.  If 
tbofunds  of  tbe  drawer  In  lu  possession  are  not- 
sufficient  to  pay  bis  check  In  tuIL  Dana  v.  Tblnl 
Nat.  Bank,  13  Allen,  14&.  00  Am.  Dec  U8;  Contos  V. 
Preston,  W  III.  170.  m. 

Where  a  creditor  takes  a  check  tor  a  debt,  tbe 
presnmpUoo  Is  tliat  it  Is  only  to  be  regarded  as  pay* 
ment  It  cashed.  People  v.  Baker,  20  Wend.  aOBs 
Smith  V.  Miller,  48  N.  Y.  171, 3  Am.  Bep.  000:  Smali 
v.FraokllDMm.Co.seHaaa.n7:  Taylor  v.  Wlleoo. 
11  Met.  44. 48 Am.  Dea  180:  Heartt  v.  Rhodes.  18  lU. 
861:  Blair  v.  Wilson,  88  Oiatt.  UEe  HaRSCt  v. 
Brackett,  80  He.  627. 

A  check  may  be  either  antedated  or  postdated. 
An  antedated  check  Is  payable  Immediately.  A 
postdated  obeek.  or  one  which  bean  a  date  auba^ 
quent  to  that  of  Its  actual  Issue,  Is  payalile  on  or  a8 
any  time  after  the  day  of  Its  date.  Mohawk  Bank 
V.  Brodertck,  10  Wend.  301,  13  Weod.  IS3,  XT  Am. 
Dec  Its:  Harker  v.  Anderson,  21  .Wend.  nS;  Oodlo 
V.  Bank  of  Onromonwealtb.  8  Duot*  78;  Jls  Brown, 

2  Story.  MS:  Morse.  Bkg.M  ed.  SS. 

The  oertlfloatlmi  of  a  cheek  by  a  bank  ia  aqnlvn- 
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nnt   the    drawee  fn  refusing  to  accept 
Sank  of  Commerce  t.  Herdtantt 
t.  Bank.  91  U.  S.  93  (38:  208):  Maton  v. 

1  Doagl.  387);  and.  od  tbe  other  hand, 
refusal  to  accept  tbe  draft  would  deprive 
drawee  of  the  right  to  appropriate  tbecon- 
iment,  while  in  tbe  case  of  Daokruptcy  or 
tlveocy  of  both  drawer  and  drawee,  the  bill 
lers  could  follow  gpecifically  the  consiRn- 
Its  mmde  for  tbe  protection  of  the  original 
tiea  to  theblUB. 

U  parte  Waring,  10  Yes.  Jr.  845;  PowUt  t. 
rgream*,  8  DeQ.  H.  ft  G.  480:  A'emiA  t. 
wm,  8  Watts  &  B.  S,  48  Am.  Dec.  S60. 
LD  equitable  assignment  of  tbe  fund  maj  be 
de  by  means  of  a  bill  of  exchange. 
)<rman  ^v.  Inat.  t.  Adas,  6  Fed.  Rep.  100. 
s  Fint  UtO.  Bank  CoaUa,  8  UcCrarr.  9, 
.  Jaatke  Ktller,  on  the  circuit,  •nstaloed  tbe 
hts  of  chcckholdera  as  against  an  assignee 

tbe  benefit  of  creditors,  holding  tbe  checks 
>e  an  appropriation  and  assignment  pro  tanto 
the  funds  upon  wbicb  tbey  were  drawn. 
To  the  same  effect  are  Gardner  National 
t  Bank.  89  Ohio  St.  600;  CvrtU  v.  Auber,  1 
1  A  W.  635:  Ptnnock  t.  Coe.  64  U.  8.  28 
>w.  117  (16: 486);  Bolro^  t.  ManhaU,  10 

L.  Cas.  908. 


Mr.  BUm  W.  Pettit,  for  appellee: 

Tbe  paper  given  by  the  Keystone  to  tb« 
Fourth  Street  Bank  was  a  check  in  ordinary 
form  on  the  Tradeflmen'ft  Bttnk  for  $26,000. 
and  was  repre>^nted  by  Marsb  to  be  drawn 
against  the  balances  which  be  nlleged  the  Key- 
stone had  with  tbe  Tradesmen's  lEauk  upon  a 
deposit  account  such  as  backs  usually  keep 
Itetween  themselves.  Under  tbe  banking  act, 
Philadelphia  national  banks  can  count  as  part 
of  tbeir  reserve,  against  the  amount  of  their 
notes  in  circulation  and  deposits,  tbe  amounts 
they  have  to  tbeir  credit  with  New  York  ni^ 
tional  banks. 

U.  S.  Rev.  Stat.  g§  6191,  6196. 

The  check  in  question  is  tbe  same  as  any 
check  drawn  by  any  depositor  upon  a  bank  in 
which  he  has  a  deposit  acoouot 

Although  many  respectable  authorities,  sucb 
as  Chancellor  Eeot,  Hr.  Byles.  and  Mr.  Morse, 
hare  held  that  the  holder  of  a  check  drawn 
against  sufficient  funds  has  a  right  of  action 
against  tbe  drawee,  the  wel^t  o7  autlBority.ie 
the  other  way. 

.  The  most  numerous  body  of  dedsloos  sue* 
tains  the  view  that  (be  check  is  neither  a  legal 
nor  an  equitable  assignment  as  between 
drawCT  and  payee,  nor  a  sufficient  fonnda- 


it  to  an  'aooeptaace  of  a  bill  for  that  aInoun^ 
d  blDda  the  bank  to  bold  sufficient  funds  of  tlie 
kwer  to  meet  I  be  check.  Barnes  v.  Ontario 
ink,  tS  N.  Y.  159;  Heads  v.  Merchants'  Bank,  25 
T.  146.  8S  Am.  Dec  331;  Claflln  r.  Farm  era'  *  a 
nk.  a  N.  Y.  £07:  Nolan  t.  Bank  of  New  York 
It.  Bk«.  Amo.  ffl  Barb.  8S;  HerohanU'  Nat.  Bank 
Sute  Nat.  Bank,  n  V.  8.  10  WalL  MM,  848  (19: 
»,  10t9>;  SlmiMon  v.  PaoiBo  Mut.  L.  Ins.  Co.  44 
UB;  Helweire  v.  Hlberala  Nat.  Bank.  28  La. 
□D.  GSO;  Stevens  v.  Com  Excb.  Bank,  3  Hun,  151; 
llleta  T.  PboenixBBnk.S  Duer.  121,12^  Parmets' 
M.  Bank  v.  Butchers'  *  D.  Bank,  16  N.  Y.  % 
Am.  Deo.  STO;  Bounds  v.  Smith.  42  III.  MIL 
A  certificate  tbata  check  Is  "good"  operatesasan 
irsffement  of  tbe  bank  to  par  the  debt  as  Its  own. 
cads  T.  Iferobants'  Bank.  XS  N.  Y.  148.  HI  Am.  Deo. 
1;  BiekTord  v.  Firet  Nat.  Bank,  4S  Dl.  288,80  Am. 
ec.43ab 

By  oertlfylnar  a  check  tbe  bank  beoomes  tbe  prtn- 
pal  debtor,  and  the  drawer  Is  discbanred.  An- 
nvav.  German  Nat.  Bank,  V  HelBk.217,24  Am. 
ep.  800;  Hmz  Oountr  Nat.  Bank  v.  Bank  of  Hont- 
iaLTBtSf.  19Si  FIritNat.  Bank  v.  Leaob,  82  N.  Y. 
Q.  U  Am.  Hep.  T08;  Freund  v.  Importers'  ft  T.  Nat. 
knk.  It  Hun,  £37;  First  Nat.  Bank  v.  Vbltman.  H 
•  8.  MS,  S4SW:  220,281). 

^  bank  is  tmuod  to  know  the  lignatUTa  of  its 
Bposltor;  and  If  It  para  out  moner  on  a  f<wred 
beck  it  cannot  cbar^  the  depositor  with  tbe 
oiount,  bat,  as  against  htm,  must  l>ear  tbe  loaa  it- 
!lf<  Price  V.  Neale.  S  Burr,  1868;  Bass  v.  Cllve,  4 
taiito*ai8;Smlttiv.Heroer.«lteunt.n;  Bankof 
brnmeroe  v.  Union  Bank.  8  N.  Y.  280:  Laborde  v. 
lanters*  Consoi.  Asso.  4  Bob.  (La.)  190, 80  Am.  Dec. 
L':  Welaaerv.  Denlson,  10  N.  Y.  68.61  Am.  Deo.  781: 
(ational  PaA  Bank  t.  Ninth  Nat.  Bank,  48  N.  Y. 
1. 7  Am.  Bep.  810:  n«nk  T.  Chemical  Nat.  Bank.  84 
t.  Y.  200, 88  Am.  Rep.  OOL 

^  wronirf  ul  dishonor  br  tbe  bank  of  its  depoelt- 
r't  check  la  a  breach  of  duty,  and  entitles  him  to 
'rior  an  action  airatnst  tbe  bank  for  damaffes.  Say. 
or  T.  BiMhonff.  100  Pa.  28;  45  Am.  Bep.  888;  National 
Ubalwe  Bank  V.  Peck,  127  Mass.  208, 84  Am.  Bap. 
tt,-  Focartlea  v.  State  Bank,  12  Rfob.  L.  818,  TS  Am. 
[>ec  408;  TIets  v.  TTnlon  Nat.  Bank,  101  N.  Y.  66», 
Am. Bep.  748;  Qtlaens'  NaL  Bank  v.  Importers' 


&  T.  Nat.  Bank.  44  Hud.  886;  Rolfn  V.  Stewart.  It 
C.  a  808;  Harsetti  r.  Williams,  1  Bam.  tt  Ad.  41.5. 

Whether  the  cheokholdermaysue  the  bank  iipoo 
Ita  refusal  to  pay  (tie  check,  altbouvh  boldlnv  suffl* 
dent  funds  of  tbe  drawer,  isa  question  upon  wbfcb 
there  isacoDfllct  of  authnrlty. 

Hanr  authorities  bold  that  there  Is  norlfbt  of 
action  In  suob  case,  because  tbere  is  no  privity  of 
contract  between  theeheckholderand  tbe  bank  ua* 
til  the  ctieck  la  preaented  and  accepted.  Natiocal 
Bank  of  the  Republic  v.  Millard,  77  U.  S.  10  Wall.  lU 
<»t  897);  First  Nat.  Bank  v.  Whitman,  04  U.  S.  3ta 
(Mt228):  Seventh  Nat.  Bank  v.  Cook.  78  Pa.  483,  U 
A  m.  Rep.  ISl;  Baylor  v.  Bushonir.  100  Pa.  23, 46  Am, 
Rep.  3^  Chapman  V.  White,  S  N.  Y.  412, 67  Am. 
Deo.  461;  iBtnaNat.  Bank  v.  Fourth  Nat.  Bank^4« 
N.  Y.  82,  T  Am.  Rep.  814;  Duncan  v.  Berlin.  60  N.  Y. 
161:  Oarr  v.  National  Seourlty  Bank,  107  Mass.  48^ 
9  Am.  Bep.  6;  Crevelint  v.  Bloomslmry  Nat.  Bank, 
46  N.  J.  L.  2S6, 60  Am.  Rep.  41T;  National  Commer- 
cial Bank  v.  HUler,  77  Ala.  168, 64  Am.  Rep.  .50;  Case 
V.  Henderson,  23  lA.  Ann.  40, 8  Am.  Rep.  600;  Nat- 
ional Bank  v.  Second  Nat.  Bank.  80  Ind.  479,  SI  Am^ 
Rep.  286;  Orlffln  Kemp,  48  Ind.  ITS;  Planters 
Bank  v.  Merritt,  7  Helsk.  177;  Planters*  Bank  v. 
Keeaee,  7  Helsk.  100;  Colorado  Nat.  Bank  t.  Boett- 
cher.  6  Colo.  186,  4U  Am.  Rep.  142;  Mayer  v.  Chatta- 
hoochee Nat.  Bank,  51  Oa.  SB;  Buab  v.  Footer  0 
Miss.  ^8S  Am.  Rep.  310;  Mcrchanta*  Nnt.  Bank  v. 
Coates.  79  Ho.  168;  Dicklason  v.  Coates,  TSMo.esi,  49 
Am.  Rep.  228:  Coates  v.  Doran,  83  Mo.  337;  Hopkln-  . 
son  V.  Foster,  L.  B.  19  Bq.  74;  Wharton  v.  Walker, 
4  Bam.  *  O.  188;  Warwiok  v.  Rogers,  8  Han.  *  G. 
874. 

Other  oasee  assert  a  ooatrary  doctrine  upon  the 
ground  of  an  implied  promise  by  the  bank  to  tba 
oheckholdor.  arising  from  the  well-kaowa  usawes 
of  the  banking  business,  and  that  tbe  checkholder 
may  sue  tbe  bank  for  Improperly  dishnnorlnir 
tbe  check.  Muon  v.  Burch,  26  111.35;  Brown  r. 
Leckle,  43  111.  49T.  Fourth  Nat.  Bank  v.  City  Nat. 
Bank,  68 IIL  308;  Onion  Nat.  Bank  v.  Oceana  Countr 
Bank,  80  Ul.  212, 28  Am.  Rep.  166;  Bldfrelr  Nat.  Bank 
v.  Pattoo,  100  111.  479, 485:  National  Bank  of  Amerioa 
V.  Indiana  Bkir.  Co.  114  III.  48:);  Roberts  v.  Corbtn.2a 
Iowa.  316. 96  Am.  Deo.  146:  Forarties  V.  State  Bank, 
12  Blob.  L.  618. 78  Am.  Deo.  468. 
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tioD  for  807  acUoB  by  a  holder  agalost  the 
bank. 

Morte,  Baoki  ft  BaDkiog,  g  498;  NaUonat 
Bank  of  the  Bepvbtie  t.  MiUard,  77  U.  8.  10 
Wall.  152-157  (19:  897-900). 

A  check  upoD  the  bank  in  the  usual  form, 
DOC  accepted  or  oenified  by  its  cashier  to  be 
good,  does  not  coastituto  a  transfer  of  any 
money  to  the  credit  of  the  bolder.  It  Is  simply 
an  order  which  may  be  couDtermaoded  and 
payment  forbidden  by  the  drawer  at  any  time 
before  it  is  actually  cashed.  It  creates  no  lien 
on  the  money,  which  the  holder  can  enforce 
against  the  banb.  It  does  not  of  itself  operate 
as  an  equitable  assignment. 

Florence  Min.  Co.  v.  Brou>n,  184  U.  S.  885 
{Zi.A'i4,y,n'>pkinaony.  F&rter,  L.  R.  19  £q. 
74:  Fint  Jfitt.  Bank  j.  Whaman,  94  U.  B.  848 
<84:  my,  UeUda  Bank  t.  AAvIff*.  ISO  U.  8. 
fill,  514  (80:  704.  706);  8t.  LouU  A  8.  F.  B. 
Co.  v.Johntton,  188 U.  8. 666-574(38: 688-680); 
Dana  t.  Third  Hai.  Bank,  18  Allen,  44&-44H, 
90  Am.  Dec.  216. 

Thlfl  case  arises  between  a  PeonsrlTaula  and 
a  Kew  Tork  bank,  and  the  role  of  this  court 
has  been  fully  adopted  by  the  courts  of  both 
those  states. 

Saylor  v.  Bu$hong,  100  Pa.  88,  46  Am.  Rep. 
858:  Ftrtt  Nat.  Bank  r.  Michad,  106  Pa.  460: 
^tna  Nat.  Bank  7.  Fourth  Nat.  Bank,  46  N. 
T.  82,  7  Am.  Rep.  314;  People  v.  Mercfiantt  «ft 
M.  Rank.  78  N.  Y.  269.  84  Am.  Rep.  633; 
Bislejf  V.  Pheentz  Bank,  88  N.  T.  818.  88  Am. 
Rep.  431. 

In  many  of  the  states  the  rale  is  that  the 

giving  of  a  check  does  In  law  operate  as  an 
equitable  nssieninent  pro  tanto  of  the  fund 
against  which  Itisdmwn.  This  Is  (or  formerly 
was)  the  law  In  Missouri:  and  the  cases  of 
checks  on  banks  cited  by  appellant  are  not  in 
point  bcrc  because  fp>veroea  by  the  law  then 
prevailing  in  that  forum. 

FiTMt  ^at.  Bank  r.  Coatet.  8  McCrarr.  0, 
contains  nothing  but  the  enforcement  of  the 
Missouri  rule  in  this  particular,  while  in  Qer- 
man  Sac.  Inat.  v.  Adae,  8  Fed.  Hep.  109,  the 
fund  which  was  the  subject  of  the  interpleader 
did  in  fact  belong  to  the  cbeckholder  before 
the  check  was  given  bim. 

Even  in  those  states  in  which  the  Missouri 
rule  is  adopted  it  is  not  considered  to  apply 
where  there  is  no  fund  sufficient  to  pay  the 
check. 

Morse,  Banks  &  Banking,  §  446;  Coatet  y, 
Pretton.  103  III.  470. 

It  has  been  thoroughly  established  bjr  this 
conn  and  in  the  courts  of  many  of  tbe  tjnlted 
Stales,  that  where  tbe  depositor  is  a  bank  or 
banker  a  check  or  hill  of  exchange  drawn  on  it 
or  him  Is  not  an  equitable  assignment  in  favor 
of  tbe  payee  of  the  check. 

A  check  drawn  generally  Is  not  considered 
to  he  drawn  on  a  particular  faod,  and,  except 
in  those  states  in  which  it  is  considered  to  be  an 
equitable  assignment  of  the  amount  menUoned 
therein,  the  legal  right  of  the  drawer  of  the 
check  to  countermand  it  and  forbid  Its  pay- 
ment, or  to  forestall  it  by  drawing  other  checks 
and  having  them  presented,  is  well  established; 
aud  Itisconfldeatly  bdieved  that  in  no  case  has 
m  holder  of  a  check  been  permitted  to  recover, 
eitberat  law  or  in  equity,  asainst  tbe  drawee, 
except  in  thaw  states  in  whicb  he  has  a  right 
800 
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[of  action  against  the  drawee  upon  the  check 
!  Itself,  irrespective  of  any  other  circumstance. 

On  the  one  band,  It  is  held  that  where  the 
check  is  drawn  arainst  funds  (n  a  bank,  of 
course  that  particular  fund  Is  the  fund  desig- 
nated In  tbe  check,  aod  that  tbe  bolder  of  the 
fund  1^  under  an  implied  promise,  arising  from 
the  well-known  usage  of  tbe  business,  to  pay 
the  check  upon  demand;  that  the  banker 
when  he  receives  the  deposit  agrees  with  the* 
depositor  \fi  pay  U  out  on  the  presentation  of 
his-  checks  in  sucb  sums  as  those  checks  may 
call  for,  and  to  the  person  -resenting  them, 
and  afirees  with  the  whole  woi  >\l  that  the  owuer 
of  such  check  shall,  upon  presentation,  thereby 
become  the  owner  and  entitled  to  receive  tbe 
amount  called  for  by  tbe  check,  provided  Um 
drawer  shall  have  funds  on  deposit  to  meet  it; 
and  that  there  thus  arises  a  privity  of  contract 
upon  which  the  holder  of  the  check  may  at 
once  sue  the  banker  In  case  it  is  dishonored. 
On  tbe  other  hand,  however,  it  is  held  that 
there  is  no  privity  of  contract  between  the 
banker  and  holder  of  tbe  check  when  It  is  given; 
that,  obvioosly,  the  check  is  given  and  ac- 
cepted on  the  credit  of  tbe  drawer  alone,  and 
not  on  that  of  the  drawee,  and  that  tbe  payee 
or  owner  of  the  check  bas  no  rights  against  the 
bank  holding  tbe  deposit  until  presentment  and 
acceptance,  and  that  otherwise  grtet  inconven- 
ience would  arise  in  tbe  conduct  of  the  busi- 
ness of  banking. 

Except  for  tne  Inconveniences,  tbe  first  rule 
would  seem  to  he  tbe  logical  one,  aod  bas  In 
fsct  been  frequently  apolied  by  all  the  courts 
where  a  check,  or  an  order  equivalent  thereto, 
is  given  upon  an  agent  or  consignee  or  other 
depository  of  money  or  property  belonging  to 
him  wbo'gi^^  '1)6  check  or  other  order  (o  pay. 
transfer,  or  deliver  tbe  money  or  property  (w- 
signated  therein,  as  the  cases  dted  by  tbe 
peltaot  abundantly  establish.  Tbe  diflScul^ 
of  the  sppellanls  is  not  from  tbe  want  of  an- 
nlocy  between  the  cases  they  cite  and  tbe  ap- 
peaVthey  prosecute  here,  but  arises  because  of 
ihe  rule  already  referred  to,  now  tborouglily 
established  as  law  by  the  decisions  of  this  court 
and  sdopted  by  most  of  the  states  in  accord- 
ance with  those  decisions.  Whatever  may  be 
the  rule  governing  equitable  assignments  of 
money  or  property  in  general,  it  Is  now  held 
that  a  check  on  a  banker  is  not  ao  assignment 
of  tbe  fund  on  wblch  it  is  drawn. 

There  was  not  in  this  case  any  spec:  .1  ctrcam- 
stance  which  would  take  it  out  of  the  general 
rule. 

The  representation  by  Harsh  that  the  check 
was  drawn  against  funds  was  only  the  verbal 

expression  of  that  which  is  necessarily  implied 
by  tbe  giving  of  the  check  itself,  an  implica- 
tion so  strong  that  it  bas  been  held  that  the 
drawer  of  a  check  drawn  on  a  bank  where  he 
has  nofunds  is  liable  criminally  for  a  false  |h«- 
tense;  and  the  cases  ue  nuowrous  where  tbe 
vendor  of  merchandise  has  been  permitted  to 
rescind  the  sale  on  the  ground  of  fraud  when 
he  has  made  delivery  upon  ibe  faith  of  a  check 
drawn  against  a  hank  in  which  the  drawer  had 
not  sufficient  funds  to  meet  it. 

Nor  does  the  fact  that  the  check  was  entered 
by  the  Keystone  Bank  in  its  account  against 
the  Tradesmen's  Bank  affect  the  question. 
Such  entry  wouU  almoit  certainly  be  found  la 
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ereiy  case  where  a  check  la  drawn;  aod  !n  do. 
case  could  it  have  less  weight  than  la  the  ooe 
under  coDaideraiioD,  because  1q  this  case  the 
bank  did  not,  as  a  matter  of  [net,  have  the  bal- 
ance in  the  TradeSQten'a  Bank  which  its  books 
pretended  it  had,  and  such  check  waa  in  fact 
an  overdraft  when  made. 

Although  it  is  true  that  Hanh  may  hare 
mpposed  or  expected  that  certain  funds  which 
be  bad  remitted  or  Intended  to  remit  would 
arrive  in  time  to  meet  the  check  given  the 
Fourth  Street  Bank,  yet,  nevertheless,  as  suffl- 
cieotlj  appears  from  the  case  stated,  such 
funds  as  were  remitted  were  not  accepted  as 
cash  by  the  Tradesmen's  Bank. 

The  fact  that  the  Fourth  Street  Bank  gave 
Talue  for  the  check,  and  that  the  check  was 
fraudulently  drawn,  ought  not  to  alter  the 
case. 

The  question  is  not  whether  the  Keystone 
Bank  owes  the  Fourth  Street  Bank  the  $35,- 
000,  for  that  is  conceded;  but  the  question  is 
whether  the  giving  of  the  check  conferred  u  pon 
the  Fourth  Street  Bank  any  title  to  the  sum 
then  or  thereafter  to  Its  credit  with  the  Trades- 
men's Bank,  and  whether  by  virtue  of  this  title 
it  can  follow  that  fund  In  toe  bands  of  the  re- 
ceiver. No  such  title  was  conferred,  either 
generally  or  by  reason  of  tbe  represcDtaiion. 
or  by  reason  of  tbe  entry  of  it  in  tbe  books  of 
the  Keystone  Bank;  and  there  la  certainly  noth- 
ing in  tbe  fraud  of  Harsh  which  would  alter 
the  rule. 

A  general  fraud  does  not  give  the  person  de- 
frauded a  lien  on  a  partTonlar  fund.  The 
fraudulent  giving  of  the  check  on  tbe  Park 
Bank  has  no  more  relation  to  the  funds  of  the 
bank  now  in  tbe  handa  of  the  receiver  than 
any  other  part  of  the  fraudulent  conduct  of  the 
atncondiog  officers. 

Citaenif  Nai,  Bank  t.  Dowd,  85  Fed.  Bep. 
840-842. 

The  point  that  the  receiver  has  no  rights 
other  than  those  of  tbe  Eeystone  Bank  does 
not  affect  the  question  here. 

By  U.  B.  Ber.  Stat.  ^  5243.  all  transfeTS  by 
a  national  bank  of  deposit  to  its  credit,  for  its 
use  "or  for  tbe  use  of  any  of  its  shareholders 
or  creditors;  and  all  payments  of  money  to 
them,  either  made  after  the  commission  of  an 
act  of  insolvency  or  in  contemplation  thereof," 
are  declared  to  be  utterly  null  and  void.  The 
Eevstone  Bank  waa  dosed  on  March  20, 1881, 
and  thereafter  any  payment  on  a  check  there- 
tofore drawn  by  ft  was  prohibited  by  law,  snd 
tbe  receiver,  representloK  all  its  creditors,  is 
entitled  to  sll  sums  on  deposit  to  its  credit  at 
tbe  time  the  bank  was  closed,  for  equal  dis- 
tribution among  them. 

In  other  cases  of  insolvency  the  evervday 

Emctice  is  for  tbe  assignee  to  take  over  all  tbe 
ank  balances  of  the  assignor  in  preference  to 
the  holders  of  unpresented  checks,  who  come 
In  only  for  their  dividend  thereon  out  of  the 
general  fund.  And  that  this  is  tbe  usual  prac- 
tice is  again  shown  by  the  numerous  rnses  in 
which  the  right  of  stoppage  in  transitu  has 
been  exercised  W  the  hoklen  of  auch  checks 
upon  tbe  ground  of  the  failure  of  the  consid- 
eration for  which  they  had  sold  their  merchan- 
dise. 

The  assignment  of  an  tntoWent  debtor  for 
Ibe  equal  benefit  ot  all  his  creditors,  of  all  his 
1««  U.  S. 


property,  confers  on  those  creditors  an  equltr 
equal  to  that  of  the  holder  of  an  unpaid  cbeck 
upon  his  banker. 

Laclede  Bank  T.  Sehuler,  ISO  U.  8.  BU-ffl6 
(80:704-7'.*,. 

When  a  customer  deposits  a  check  on  another 
bank  without  any  special  contract,  the  prop- 
erty remslcs  in  bim,  and  the  Iwnk  is  bis 
agent  until  it  has  notice  that  the  correspondent 
tiank  has  received  the  money  and  credited  It. 

Morse,  Banks  &  Baoklng,  §  586;  Balbaeh  v. 
FreUnt)huyBen,  15  Fed.  Rop.  675;ficaiv.  iS-mer- 
rille,  60  Fed.  liep.  649. 17  L.  R.  A.  291 ;  St.  J.ovit 
A3.F.H.  Oo.  V.  Johnton.  138  U.  S.  676(88:686). 

It  is  impossible  to  designate  exactly  of  what 
tbe  check  can  be  considered  to  have  been  an 
assignment,  equitable  or  legal,  and  the  case 
presented  shows  no  "particular  fund"  to  have 
existed  at  all;  but  it  presents  the  ord  Inary  catie 
of  a  cbeck  drawn  oo  a  bank  partly  od  funds 
on  deposit  and  partly  on  funds  to  be  deposited 
in  the  ordinary  course  of  business,  presented 
for  payment,  and  dishonored  because  the  funds 
to  be  sent  bad  not  in  fact  been  received,  or  ac- 
cepted as  cash,  by  the  drawee:  and  In  respect 
to  such  a  case  it  cannot  be  said  that  the  cbeck 
is  an  assl^inmeat  of  anything,  or  is  other  than 
a  mere  order  to  pay,  subject  to  countermand 
by  the  assignment  or  Insolvency  of  tbe  drawer. 

Mr.  Justice  White  delivered  the  opiAIon  of 
tbe  court: 

As  between  a  check  bolder  and  the  bank 
upon  which  such  cbeck  Is  drawn,  it  Is  settled 
that,  unless  tbe  cbeck  be  accepted  by  the  buck, 
an  action  cannot  Ik  malDtaioed  by  the  holder 
against  the  bank.  National  Hank  of  the  Re- 
public V.  mUard,  77  U.  8.  10  Wall.  158  [19: 
8071;  FintNat.  Bankw.  Whitman,UV.  8.3^ 
[24:  2291. 

Ii  is  also  settled  that  a  check,  drawn  in  the 
ordinary  form  does  not,  as  between  tbe  maker 
and  payee,  constitute  an  equitable  assignment 

e9  tant0  of  an  indebtedness  owing  by  tbe 
nk  upon  which  tbe  check  baa  liceo  drawn, 
and  that  the  "mere  giving  and  receipt  [644 
of  tbe  check  do  not  enutle  the  bolder  to  pri- 
ority over  general  creditors  In  a  fund  received 
from  such  bank  by  an  assignee  under  a  genoral 
assignment  made  bv  the  debtor  for  the  oenefit 
of  his  creditors.  Plortnee  Min.  Oo,  v.  Brovn, 
124  U.S.  8S5  [81:  4241:  LacMe  Bank  Y.SAuter, 
120  U.  8.  511X80:  7041. 

That  the  owner  ofachoee  in  action  or  of 
property  In  the  custody  of  another  may  assign 
apart  of  such  rights,  and  that  an  assignmeol 
of  this  nature,  if  made,  will  be  enforced  in 
equity,  Is  also  settled  docrine  of  this  court. 
Hurke  V.  Child,  88  U.  8.  31  Wall.  441,  447  [23: 
628,  0241;  Peugh  v.  Pm-ter,  113  U.  8.  787,  742 
[28:858,  860].  For  recent  cases  maintaining 
this  principle  and  referring  to  tbe  present  state 
of  tbe  law  on  the  subject  In  tbe  various  states, 
see  Jame*  v.  Newton.  142  Mass.  866  [66  Am. 
Rep.  602];  Nationals^.  Banky.  MeLoonJ^ 
Me.  488;  and  Lanigan  v.  Bndl^  A0.O>.^ 
K.  J.  Bq.  201. 

Whilst  an  equitable  assignmeot  or  lien  will 
not  arise  against  a  deposit  account  solely  by 
reason  of  a  cbeck  drawn  against  tbe  same,  yet 
tbe  authorlticB  establish  that  if,  in  tbe  transac- 
tion connected  with  tbe  delivery  of  the  check 
It  waa  the  undentanding  and  agreement  of 
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Ihe  parties  that  iQ  advance  about  to  be  made 
■hould  be  a  charge  on  and  be  satisfied  out  of 
a  specified  faod  a  court  of  equity  will  lend  its 
aid  to  cartT  such  agreemetit  lolo  effect  as 
against  the  drawer  of  the  check,  mere  toIud- 
tee  re.  and  partlea  charged  with  uotice. 

This  is  but  an  appliratioo  of  the  Keneral 
doctrioe  of  equitable  assinimenta  or  liens  bd- 
nounced  by  this  court  in  Ketchum  v.  Louit, 
101  n.  8.  306  [25:9901.  where  It  was  held, 
cltiug  various  aulhorltlea  and  tezt  writera, 
that  "a  party  may,  by  agreement,  create  a 
charge  or  claliQ  In  the  nature  of  a  lien  on  real 
as  well  as  on  personal  property  whereof  he  is 
the  owner  or  In  poaaeasioa,  which  a  court  of 
equity  will  enforce  against  him,  Ud  volunteers 
or  claimants  under  him  with  notice  of  the 
agreement."  It  isimmateriat,  for  the  purposes 
of  this  case,  to  draw  a  line  of  distlactlon  be- 
tween equitable  aislgniiieDta  and  equitable 
liens  or  cbnrgea. 

Id  RMey  v.  Phanix  Bank,  88  K.  T.  818  [88 
Am.  Rep.  421].  two  countsof  a  complaint  were 
based  upon  a  check  drawn  upon  the  defendant 
C4ff]  "bank  by  a  depositor,  In  favor  of  plain- 
tiff, while  the  third  count  based  the  right  to 
recover  upon  an  alleged  oral  assignment  of  a 
part  of  an  indebtedness  owing  by  the  bank  to 
such  depnidtor,  to  the  amount  of  the  check. 
The  check  in  question  was  drawn  Hay  30. 1661, 
br  a  bank  io  South  Carolina  upon  a  bulk  in 
New  York.  The  trial  court  ruled  tbsl  the 
plaiDtiff  was  not  entitled  to  recover  upon  the 
causes  of  action  founded  upon  the  check  and 
the  Verbal  promise  of  i>ayment,  but  that  plain- 
tifl  was  entitled  to  recover  upon  the  third 
cause  of  action  If  the  jury  should  And  the  facts 
to  be  aslbereio  averred.  A  judgment  upon  a 
verdict  In  favor  of  plaintiff  was  affirmed,  it 
being  held  (p.  827),  to  quote  the  language  of 
tbe  court  of  appeals  in  the  subsequent  case  of 
Coata  V.  Firtt  Nat.  Bank,  91  H.  Y.  26,  "in 
aubstance  that  when  In  addition  to  the  check 
there  was  an  oral  agreement  between  the 
drawer  and  payee,  by  which  the  former,  for  a 
valuable  conHderatron,  agreed  to  assign  so 
much  of  the  Indebtedness  of  tbe  bank  to  him 
as  was  represented  by  the  check,  and  tbe  check 
was  given  to  enable  the  payee  to  collect  and  re- 
cover tbe  portion  of  tbe  debt  assigned,  tbe 
agreement  operated  as  an  aasignment,  and  was 
•uffldent  to  vest  Id  the  payee  a  title  to  that  por- 
tion of  the  debt" 

In  the  OottUi  Case,  tbe  Emporia  Bank  Inter- 
pleaded In  an  action  brought  by  the  assignee 
in  insolvency  of  the  Masilo  Bank  acainst  Don- 
nell,  Lawson,  &  Co.,  bankers  io  New  York 
city,  to  recover  a  balance  of  a  deposit  accoaat 
keptby  tbe  Mflstln  Bank  with  Donnell.  Law- 
son,  Ss  Co.  Tbe  intervener,  tbe  Emporia 
Bank,  claimed  to  be  entitled  to  a  fHurt  of  sucb 
balance  on  the  ground  of  an  assignment  thereof 
made  to  it  by  the  Mastin  Bank,  under  the  fol- 
lowing eircumslancea:  The  Mastin  Bank 
owed  tbe  Emporia  Bank,  and  was  requested 
by  the  latter  to  transfer  on  account  thereof 
funds  to  the  credit  of  tbe  Mastin  Bank  with 
DoDnell,  Lawaon,  A  Co.  Tbe  Mastin  Bank 
replied  it  would  do  so,  and  at  once  charged  tbe 
Emporia  Bank,  and  credited  themselves  with 
$S,000,  and  on  the  same  day,  by  letter,  ln> 
formed  the  Emporia  Bank  that  Uiis  had  been 
done,  and  bj  letter  also  notilled  Donnell*  Law- 
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^on,  &  Co.  to  credit  the  account  of  the  Emporia 
Bank  with  the  sum  named.  *The  Em-  [o46 
noria  Bank  also  gave  tbe  Haatin  Bank  credit 
for  tbe  amounL  Tbe  court  of  siroeala  aaid 
(pp,  37,  28): 

"These  circumstances  In  tbe  conduct  of  both 
parties  establish  an  agreement,  the  effect  of 
which,  as  between  the  Hastln  Bank  and  the 
Emporia  Bank,  WHS  to  estop  tbe  former  froifi  set- 
ting up  that  so  much  of  tbe  credit  to  which  they 
were  before  entitled  from  Doouell,  Lawaon,  A 
Co.  did  not  belong  to  the  Emporia  Bank,  and 
tbe  Emporia  Bank  from  saying  that  so  much 
of  tbe  debt  before  due  from  tbe  Mastin  Bank 
to'  it  bad  not  been  eztlogulahed.  AUen  v.  Cut- 
ter, 8  Denlo.  884-293.  Written  out,  the  con- 
tract indicated  by  the  bank  entries  and  the  cor- 
respondence is  one  of  assignment  of  so  much 
of  tbe  credit  or  funds  then  to  Its  credit  with 
Donnell,  Lawson.  &  Co.  to  the  Emporia  Bank, 
and  a  discharge  of  a  debt  due  by  It  to  ibmt 
bank.  Tbe  whole  was  completed  tbe  moment 
the  letter  of  the  Mastin  Bank  to  tbe  Emporia 
Bank  was  placed  tn  the  posioffice.  Qraret  v. 
American  ICisch.  Bank,  17  N.  T.  205;  Broffden 
V.  Metropolitan  B.  Cto.  L.  K.  2  App.  Caa.  666, 
692;  Earri^t  Cate.  L.  R  7  Cb.  App.  696; 
Barry  v.  ^itabU  L.  A$$ur.  Soc  69  N.  Y. 
587,  •194;  Wat/n'  County  8av.  Bank  v.  Low.  81 
N.  Y.  566,  S7  Am.  Rep.  688.  ...  Aa  be- 
tween these  parties  the  credit  or  fuuda  had 
ceased  to  be  the  property  of  the  Hasiio  Bank. 
Tbe  Emporia  Bank  waa  no  longer  ^creditor, 
because  It  was  paid.  Tbe  credit,  or  'right  to 
call  upon  Donnell,  Lawson, &Co.  for  the  same 
amount,  was  the  means  of  payment" 

It  was  also  held  (p.  29),  upon  the  authority 
of  BeeOh  V.  Hatt,  2  Rose,  S7U  ud  Burn  r. 
Catwtho,  4  MyL  A  G.  090.  that,  as  rightt  of 
third  parties  were  not  Involved,  it  was  imma- 
terial to  plaintifTa  right  to  recover  that  th« 
Mastin  &ink  became  Insolvent  and  made  a 
general  afsignment  for  the  benefit  of  its  credit- 
ors, of  which  Donnell,  Lawson,  &  Co.  were 
noUfled  before  receipt  bj  them  of  tiie  notice 
from  the  Masdn  Etank  to  credit  tbe  Emporia 
Bank.  Tbe  court  found  (p.  80)  that  the  entries 
made  by  the  Mastin  Bank  on  its  books 
showed  an  intention  on  the  part  of  th« 
Mastin  Bank  to  transfer  to  the  Emporia  Bank 
a  specific  amount  ht  the  deposit  with  Donnell, 
Lawson,  &  Co.,  and,  "taken  In  connection 
with  the  letters  'between  the  parties.  [647 
and  tbe  order  and  letter  of  advice  aent  to  Don- 
nell. Lawson.  &  Co..  they  are  equivalent  to  an 
actual  transfer  of  credit  or  account,  and  to  an 
assignment  therefore,  at  least  in  equity,  of  ttie 
fund  in  the  hands  of  Donnell,  Lawson,  &  Co." 

In  Thro<rp  Grain  Cleaner  Co.  v.  Smith.  110 
N.  T.  83,  86,  it  was  again  held,  to  quote  from 
the  syllabus  in  the  caae.  that  (p.  68),  "while 
the  mere  delivery  to  a  third  person  of  a  cbeck 
or  draft  drawn  oy  a  creditor  upon  hb  debtor 
does  not  effect  a  legal  transfer  of  the  debt, 
where  It  appears  that  tbe  intent  was  to  make 
sucb  a  transfer,  it  la  the  duty  of  the  court  to 
carry  out  the  intent."  The  court,  io  that  case, 
from  a  review  of  the  evidence,  deduced  there- 
from, as  matter  of  law,  an  actual  transfer  of 
the  debt  owing  by  tbe  parties  upon  which  a 
check  or  draft  had  peen  drawn. 

In  tbe  atill  more  recent  case  of  Firtt  Nat. 
Bank  t.  OarM,  184  N.  Y.  888  [17  L.  R  A. 
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fiSOL  tbedoclriiw  ot  Rtttey  t.  PAenix  Bank, 
«S  N.  T.  818  [88  Am.  Rep.  421],  and  TAnvp 
Orain  CUaner  Co.  t.  Smith,  tupra,  waa  ez- 
iwewly  apinoved.  p.  873.  The  controversy 
was  between  the  payee  of  a  cbeck  lod  a  priTale 
iMDker  upon  whom  U  bad  been  drawn,  tbede- 
fendant  oeDying  baviag  been  at  aoj  time  In- 
4lebted  to  the  maker  of  the  cbeck.  Id  affirm- 
lag  a  judement  entered  upon  a  verdict  In  favor 
of  defeodaiit,  tbe  court  of  appealsfaeld,  despite 
the  fact  that  a  check  had  been  given,  that  tbe 
tria]  judge  properly  left  It  to  tbe  jury  to  deter- 
mtne  under  tbe  particular  circumstanceB 
whether  the  alleged  debt  bad  been  assigned  to 
4be  plsintlfl. 

Id  Fir^  Nat.  Bank  v.  DubumuB.  W.  B.  Oo. 
St  Iowa,  876  [8S  Am,  Hep.  3801.  tiie  anpnme 
«ourt  of  fowa  held  that  a  bill  of  exchange 
drawn  upon  a  general  fuod,  aod  not  accepted 
t>y  the  drawee,  does  not  operate  as  an  asslgn- 
ment  of  tbe  fund,  but  is  evidence  to  be  consid- 
ered with  other  circumstances  In  determfniDg 
the  inteotioD  of  thepartieA 
.  In  ffarriatm  r.  Wright,  100  Ind.  810  [88 
Am.  Bep.  806],  a  rimflar  niHog  was  maae. 
The  supreme  court  of  Indiaoa  there  reached 
the  coDclusioQ  (p.  588)  "that  a  cbeck  in  tbe 
ordinary  form  upon  tbe  drawer's  banker,  with- 
out words  of  transfer,  and  drawn  upon  do 
rariicular  designated  fuod,  docs  not  of  itself 
448]operate  4b  an  appropiiatioo  or  equitable 
wigDmentof  a  fund  in  tbebandsof  Uie  arawee. 
Bor  does  It  f^tente  as  an  aasignment  of  a  part 
of  the  drawer^  chose  In  actloo  amlost  the 
<irawee." 

Among  the  considerations  upon  which  this 
iMldfog  was  based  was  (be  following  (p.  630): 

"Second.  Id  tbe  absence  of  evidence  to  the 
contrary,  orasbowfogof  an  Intention  to  as- 
sign a  part  of  a  fund  In  the  bands  of  tbe 
drawee,  or  a  part  of  the  drawer's  chose  lo  ac- 
tion against  the  drawee,  it  should  be  presumed 
that  the  payee  or  holder  of  a  check  takes  It 
apoD  the  credit  of  the  drawer,  of  whom  he 
■Day  collect.  If  payment  be  refused  hj  the 
<lrawee." 

Id  Gardner  t.  Satimutl  (Xtv  Bank,  89  Ohio 
St.  601.  tbe  controversy  was  betweeo  assigDees 
iD  insolveDcy  and  the  owners  and  payees  of  a 
-check  or  draft  made  by  the  iDsolveDts.  Tbe 
assignees  In  iDsolveocy  were  held  to  staDd  in 
tbe  shoes  of  tbe  insolveot  debtors  and  to  have 
only  their  rights  in  tbe  premises,  and  it  was 
•adjudged  that  parol  evidence  that  ibe  draft 
was  for  the  exact  amount  owing  by  tbe 
drawers,  In  connection  with  other  facts  ap- 
pearing from  the  evidence,  sufficientlv  entab- 
lished  the  Intention  to  transfer  tbe  pro'perty  in 
the  fund  and  constituted  an  equitable  assigD- 
xaenl  thereof  good  as  against  tbe  general  cred- 
itors of  the  Insolvent. 

In  tbe  subsequent  case  of  Oovert  v.  Rhodet.  48 
Ohio  St.  88,  it  was  held  that  where  a  check 
had  been  given  for  a  pftrt  of  a  sum  on  deposit, 
which  was  not  presented  for  paymeDt  until 
«fter  tbe  maker  bnd  made  a  general  nsslgn- 
ment  for  the  benefit  of  creditors,  tbe  holder 
«cqoired  no  priority  over  general  creditors  In 
tbe  amount  to  the  depositor's  credit  which  had 
been  surrendered  to  the  assignee  in  insolvency. 
There  were,  however,  no  specisl  drcumstances 
existing  in  tbe  case  to  take  it  out  of  the  opera- 
tion of  tbe  general  rule  applicable  to  a  cuack 
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or  draft  given  In  the  ordinary  course  of  bnrt- 
ness. 

In  Eopkinaon  v.  Iibrtter,  L.  R  19  Eq.  74,  ft 
was  held  that  a  check  Is  not  ao  equitable  as- 
signment of  the  drawer's  balance  at  his  bank- 
ers, bat  that  circumstances  might  coexist  to 
create  a  charge  upon  tbe  amount  owing. 
Thus.  In  answering  tbe  oontendoa  that  a  letter 
forwarded  by  the  maker  of  a  check  to  tbe  payee 
created  a  charge  oo  tbe  debt  owing,  tbe  master 
of  nbe  rolls  observed  (p.  76):  *'Yoa  [649 
can  have  no  charge  In  equity  without  an  intent 
to  charge.  "Tbe  letter  on  which  you  rely  was 
not  written  with  any  Intent  to  charge  the  fund; 
It  was  a  mere  letter  of  Instructions  to  the 
bankers.'*  Bn.  also.  In  SAand  v.  Du  Buimn, 
L.  R.  18  Eq.  288,  it  waa  held  that  a  Mil  of  ex- 
chaDga  drawn  for  the  exact  amonot  of  a  fund 
was  not  an  equitable  aastgoDirnt  of  tbe  fund. 
It  was  urged,  however  (pp.  288  and  289).  that 
the  defendant  was  entitled  to  the  fund,  because 
be  "advanced  money  of  bis  own  for  tbe  pay- 
ment of  the  debt  of  the  debtor,  aod  that  upon 
a  contract  then  entered  Into,  he  was  entitled  to 
tbe  moDOT.  and  that  tbe  bill  of  exchange  la 
only  evidence  of  that  cootract.**  The  vice 
chancellor,  after  obeerving  that  the  claim  thtu 
urged  "must  rest  upoo  evIdeDce,"  proceeded 
to  coDsider  tbe  evldeooe  adduced,  and  held  It 
to  be  InsufflcieDt. 

In  Viomton  v.  Simpton,  L.  R  6  Cb.  0B9,  It 
was  sought  to  establish  a  lieo  oo  funds  by  rea- 
son of  the  purchase  of  a  bill  ol  excbaoga 
drawn  upon  tbe  bolder  of  the  fuod.  Lord 
Hatberley  said:  "It  Is  extravagant  to  say  that 
a  man  who  bas  an  agent  employed  to  pay  bills 
creates  a  charge  oo  the  fuDOs  in  the  agent's 
bands  by  ibe  mere  drawing  of  a  bill.  It  is 
necesssrv  to  make  out  a  contract  to  charge 
specific  funda  which  were  with  the  agent,  or 
which  were  on  their  road  thither;  forif  there 
was  only  a  personal  contract,  that  would  give 
nothing  but  a  right  of  actloo.  In  tbe  same 
case.  Lord  Justice  James  observed  (p.  862)  that 
"wben  it  is  attempted  to  make  out,  la  addition 
to  the  written  contract  contained  in  a  bill  of 
exchange,  a  collnieral  parol  agreement,  It  la 
moot  imporlant  to  have  clear  and  satisfactory 
evidence  as  to  the  exact  words  used." 

In  the  case  of  Citizen^  Bank  v.  fVrst  Kat. 
Bank.  L.  R  6  H.  L.  863.  tt  was  attempt- 
ed to  establish  a  parol  contract  that  cer- 
tain bills  of  excbaoee  payable  slx^  days  after 
sight  should  be  paid  out  of  a  speolfle  fund. 
The  House  of  'Lords,  however,  hdd  that  the 
evidence  exhibited  merely  ao  ordinary  mcr- 
cantlte  transaction  for  tbe  purchase  of  a  bill  of 
exchange,  and  did  not  establish  that  it  was 
iotendal  toipeclflcally  appropriate  a  portion  of 
*a  particular  fund  to  tbe  payment  of  tbe  [050 
bills  Id  question.  It  was,bowever,cIearly  recog- 
nized that  an  oral  understanding,  entered  into 
in  a  trsnsactinn  where  a  bill  of  exchange  was 
delivered,  might  coastltute  an  equitable assigD- 
ment  of  a  fund,  for,  in  commenting  upon  tbe 
averments  of  certain  facts  on  tbe  subject  of  sn 
assignment.  Lord  Chancellor  Selborne  said 
(p.  869):  "That  is  the  first  psrt  of  tbe  case, 
and  of  coarse.  If  proved,  tt  would  have  been 
a  very  clear  case  of  contract  for  an  equitable 
assignment." 

Id  the  light  of  these  jwlnciplcs.  we  imceed 
to  consider  the  facts  certlflea,  in  order  to  as- 
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certain  nhelber  In  the  transacUoo  connected 
witli  tbc  giving  of  the  check  in  quesUoD  tbeie 
W06  either  au  express  ogrecment  to  SBslgn  the 
fund,  or  to  give  a  lien  or  charge  thereon,  or 
whether,  if  not  express,  such  agreemeot  is 
neceMsrtIf  to  be  Implied  from  the  conduct  of 
the  particf,  the  nature  of  their  dealings  and 
the  attendant  circuniBtancea.  The  facts,  suc- 
ciocily  stated,  are  that  the  Keystone  Bank, 
through  its  president,  solicited  the  Fourth 
Siicei  Book  to  give  tn  the  former  $25,000  of 
gold  certificates,  for  vbicb  the  Eef  alooe  Bank 
was  to  give  its  check  against  Un  reserve  ac- 
count in  the  TradesmeD's  National  Bank  of 
New  York  city.  At  the  same  time  that  this 
request  was  made  the  pre5iidcnt  of  the  Key 
atone  Bank  made  the  further  statement  that 
bis  baok  owed  a  balance  at  the  clearing  house 
whicb  it  could  not  meet  "because  its  funds 
were  in  the  city  of  New  York,"  and  exhibited 
a  memorandum  sbowing  the  amount  to  its 
cre,dii  ffiih  the  Tradesmen's  Bank  to  be  in  the 
oeiftbborbood  of  $27.00U.  In  reliance  upon 
such  representations  and  the  statements  made 
supported  by  the  memoraodum  exhibited,  the 
Fourth  titreet  Baok  delivered  (o  the  Keystone 
Bank  the  certificates  requested,  and  there  was 
delivered  a  check  for  925.000  upon  the  Trades- 
men's National  Bank  of  New  York.  The  draft 
in  question  was  at  once  forwarded  to  the  city 
of  New  York,  and  was  presented  for  payment 
at  the  Tradesmen's  Bank  on  the  following 
moraiog,  when  payment  was  refused.  At  the 
time  of  presentment  the  Tradesmen's  Bank  had 
to  the  credit  of  the  Kevatone  Bank  $19,725.62 
in  caab  and  collection  items  amounting  to  $7,- 
65l1l8l.70,ioall$36,907.82.  "Of tblsamount 

f 18.056.21  had  been  remitted  by  thtf  Keystone 
ank  on  the  dav  previous. 
When  we  look  at  the  aituatioo  of  the  parties 
and  the  character  of  the  transaction  discloaed 
by  the  facta  juat  referred  to,  no  dlflScnlty  Is  ex- 
perienced in  aacertalolng  the  Intent  of  the 

Krties.  Both  were  banking  instilutloDS — 
nks  of  deposit.  They  were  located  to  the 
same  city.  'They  were  not  correspondents  tbe 
one  with  tbe  other,  and  there  was  no  deposit 
account  kept  by  the  one  with  the  other;  indeed, 
ao  far  as  the  usual  course  of  com  merctal  trans- 
actions was  concerned,  the  banks  were  stran- 
gers. Tbe  application,  therefore,  by  tbe  Key- 
atone  Bank  to  the  Fourth  Street  Bank  for 
accommodation  under  these  circumstances  pre- 
cludes ihe  conception  that  the  relation  between 
thv  parties  was  purely  one  of  a  usual  and  cus- 
tomary nature. 

it  cannot  be  doubted  that  a  mere  requestfor 
the  loan  by  tbe  Keystone  Bank  from  the 
Fourth  Street  Bank  would  have  been  so  sur- 

I (rising  that  tbe  contract  would  not  possibly 
lave  been  made  without  a  sutemeot  of  the 
reaaon  which  rendered  the  request  necessary. 
It  is  equally  clear  that  the  mere  statement  of 
the  situation  which  caused  tbe  request  to  be 
made  would.  In  itself,  from  any  standpoint  of 
burioess  prudence,  have  made  It  tlw  dutv  of  the 
Fourth  Street  Bank  to  refuse  without  full  se- 
curity. It  follows  that  the  same  reason  which 
Imperatively  required  tbe  Keystone  Bank  to 
disclose  tbe  cause  for  its  request,  also  rendered 
It  absolutely  essential,  in  order  lo  obtain  the 
loan,  tbat  it  Indicate  a  apeciflc  source  or  means 
of  payment  outside  of  and  b^ond  Its  mm 
8M 


general  credit.  In  other  words,  tbat  It  should 
tender  ample  security  for  tbe  loan  which  It  re- 
quested. Tbe  deduction  arises  tbat,  as  it  can- 
not he  reasouably  conceived  tbat  tbe  loan 
would  have  been  made  without  the  reference 
to  and  assignment  of  tbe  particular  fund  from 
whicb  atone  tbe  hope  of  immediate  paymeai 
was  to  be  reasonably  expected,  tbe  parties 
must  have  and  did  intend  to  create  a  particular 
appropriation,  charge,  or  Hen  on  the  property- 
upon  tbe  faith  of  which  they  both  dealt.  Tbe 
transaction,  thexefore,  was  a  propoaltion  to  bor- 
row on  tbe  one  band,  accompanied  with  tbe  dis- 
closure tbat  security  was  'necessary  and[652 
tendering  the  security,  and.  on  tbe  otherbaod, 
an  acceptance  of  such  proposal  and  an  advance 
made  on  the  faith  of  It.  Not  to  conclude  that 
auch  was  the  agreement  and  contract  cootem- 
{dated  and  actually  entered  Into  by  tbe  parlie* 
would  lead  to  the  Impossible  and  contradictory 
theory  tbat  tbe  minds  of  the  parties  could  not 
and  would  not  have  met  on  the  subjet^  of  the 
loan  unless  a  prerequisite  link  to  tbat  meeting 
of  minds  ezisteil,  and  yet  at  tbe  same  time  to 
hold  that  the  minds  had  met  without  the  ex- 
istence of  tbat  prerequisite  which  was  the  very- 
essence  and  necessary  foundation  of  tbe  agree- 
menL 

Considered  in  other  respects  a  like  conclu- 
sion follows.  The  Fourth  Street  Bank,  a» 
stated,  was  under  no  obligation  to  grant  the 
request  of  the  Keystone  Bank;  it  was  toderive 
no  'pecuniary  advantage  whatever  from  tbe 
proposed  tranaaction;  it  was  not  In  any  sense 
for  the  convenience  of  tbe  Fourth  Street  Bank 
tbat  tbe  contract  waa  made,  and  the  bank 
clearly  contemplated  an  immediate  reimburse- 
ment, if  it  delivered  tbe  certiflcates  asked  for. 
Had  tbe  transaction  been  an  ordinary  one.  that 
of  a  time  or  even  demand  loan  made  with  & 
person  in  good  credit  in  tbe  line  ot  his  busi- 
naaa,  and  not,  aa  it  was,  an  extraordioanr 
transaction,  we  might  well  presuppoee  that  it 
was  the  expectation  of  tbe  Fourth  Street  Bank 
tbat  the  borrower  should  merely  have  on  hand 
with  the  Tradesmen's  Bank  when  tbe  check 
was  presented  a  sufficient  amount  to  p8.y  it. 

But  the  Keystone  Baok,  in  disclosing  ft» 
hazardous  situation  and  indicating  tbe  specific 
fund  dedicated  to  tbe  payment  of  the  scdiclted 
accommodation,  did  not  represent  that  it  ex- 
pected to  further  check  againat  tbe  Trades- 
men's Bank  before  tbe  check  which  It  propoaed 
to  rive  might  be  presented.  Tbe  statement* 
made  clearly  implied  to  the  contrary,  exbibit- 
ing  as  they  did  the  embarrassment  of  tbe  bor- 
rowing bank,  arising  from  the  need  of  avail- 
able cash  to  meet  its  cleariors.  and  proposing 
a  transaction  by  which  tbe  Fourth  Street  Bank 
would  obtain  from  a  bank,  bat  a  few  hour* 
distant,  the  prompt  and  certain  paymeot  of  lt» 
advance. 

As  stated,  this  was  loanifestly  not  an  ordi- 
nary mercantile  transaction,  but  one  of  an  ex- 
traordinary character,  and  when  *we  [6ffS 
consider  tbe  situation  and  conductor  the  part lea» 
tbe  disclosures  made  at  tbe  time  of  tbe  contract, 
and  weigh  the  probabilities  ot  the  case.  It  I» 
impossible  to  infer  otherwise  than  that  it  wa» 
Intended  that  the  particular  fund  in  tbe  Tradea- 
men'a  Bank  should  be  not  only  the  source 
from  which  payment  of  the  cheek  to  be  kItcb 
sboald  be  made,  but  that  tbe  fond  abooM  b» 
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losfeired  and  appropriated  pro  tanto  for  that 
irpose.  It  is  of  course  true  that  the  method 
loptcd  to  e-videDce  the  appropriation  was  a 
leck  drawn  generally  upon  the  Tradesmen's 
ink,  but.  as  alreadv  stated,  the  authorities 
e  clear  that  when  it  is  estabHsbed  that  it  was 
e  iDtention  and  agreement  of  the  parties  to 
tranaacliOD  that  a  check  drawn  generally 
oald  be  paid  out  of  a  particular  fund,  such 
leck,  as  between  the  parties,  will  be  treated 
<  tbougb  an  order  for  payment  out  of  a  spe- 
Bc,  desigaated  amount 
It  is  not  material,  as  affecting  the  r1i;hts  of 
le  Fourtb  Street  Bank  in  the  fund,  that  the 
im  with  tbe  Tradesmen's  Bank  was  aot  ex- 
usively  a  cash  indebtedness,  hut  io  fact  con- 
ated  partly  of  cash  then  owlne  and  of  money 
r  drafts  in  tbe  course  of  transmission  to  or 
Dllectlon  by  the  New  York  bank.  The  re- 
eiver  took  no  grealer  rights  in  the  property  of 
be  insolTent  bank  which  came  into  his  posses- 
ion tbao  that  which  the  insolvent  bank  pos- 
essed.  8eoti  v.  Armstrong.  146  U.  S.  499,  507 
36:  1059.  1062]. 

Aa  the  Fourth  Street  Bank  contracted  and 
wrted  with  its  money  on  the  faith  of  the  rep- 
"esentatioDs  of  the  Keystone  Bank  that  there 
was  to  its  credit,  in  the  Tradesmen's  Bank,  a 
ipecific  sum,  and  the  fund  which  came  into 
the  hands  of  its  voluntary  assiifnec  ia  the  fund 
BB  to  which  the  representations  were  made, 
tbe  Keystone  Bank  and  its  assignee  are  io 
equiU'  eatopped  from  asseriing,  to  the  preju- 
dice of  the  fourth  Street  Bank,  that  the  char- 
acter and  condition  of  tbe  fund  was  otherwise 
than  it  was  represented  to  be. 

In  answer  to  the  suggestion,  made  in  tbe 
irgumeot  at  bar,  that  possibly  the  collection 
items  aiay  not  have  belonged  to  tbe  Keystone 
Bank,  but  may  have  been  the  property  M  others 
for  whom  the  hank  merely  bela  them  for  col- 
lection account,  it  sufflcea  to  say  there  ia  no  in- 
654]  timation  Io  tbia  end  in  the  facts 'stated. 
It  is  consequently  unnecessary  to  determine 
any  queation  as  to  priority  of  payment  out  of 
tbe  fund,  exc^t  that  presented  by  the  conflict 
between  tbe  Fourth  Street  Bank  and  the  as- 
signee in  insolvency  repre^ieoting  the  general 
creditors  of  the  Keystone  Bank. 

The  Jirat  question  propounded  will  thertfore 
heannoered  in  the  affirmative,  ihut  rendering  it 
vnneeenarjf  to  pau  upon  the  teeond  quettion 
eertifiedf  and  it  u  so  ordered. 

Mr.  Justice  Chvy,  Mr.  Justice  Brawer. 
and  Mr.  Jtiatice  PeeUuun  diasent 


JAMES  H.  WALKER  «<  of.,  J^tt., 

V. 

ANNA  L.  BROWN.  Administratrix,  et  ai. 
(See  8.  OL  Beporter^  od.  9U4nu 

Lien  on  honda—a^appO— diverting  Msn— ^n- 
teratonmnigi^ 

L  An  equitable  lien  on  bonds  to  seonra  a  olalm 


■Kalnst  a  third  person  Is  created  by  a  letter  frona 
ttie  owner  oftbe  bonds  to  a  creditor,  staifng  that  , 
be  baa  loaned  tbe  bonds  to  ibe  debtor,  with  tbe  un- 
derstandlnfT  that  anr  iodebtednefe  that  maj  be 
owlnir  to  ?ucb  creditor  at  any  time  abali  be  paid 
before  tbe  return  of  tbe  bonds  or  the  value 
thereof  to  the  owner,  and  that  tbey  or  their  value 
are  at  the  risk  of  tbe  debtor's  business  so  far  a* 
any  olaim  tbe  creditor  may  have  affalnst  auolk 
debtor  ia  ooooerned. 
&  One  who  asserts  aa  claims  atralnst  a  debtor 
notes  Indorsed  by  htm  and  drafts  drawn  by  bim 
from  tbe  discounting  of  wblcb  payments  on  t>e- 
half  of  tbe  debtor  were  made,  and  who  seeks  to 
absorb  the  debtor^  assets  on  tbla  theory.  1» 
thereby  prevented  from  olalmtnff.  as  agaloac 
other  creditors,  that  snob  payments  were  made 
by  lilmself. 

8.  A  person  who  has  loaned  bonds  to  a  debtor  and 
ojtreed  with  another  creditor  tliat  they  should 
not  be  returned  or  tlie  value  tlieveof  until  any 
claim  tbe  latter  might  have  agatnac  the  debtor 
should  be  paid,  cannot  alfeot  tbe  lien  on  the  bonds 
for  tbe  latter's  claim  airaiost  tbe  debtor,  by  a 
debt  of  his  own  for  oootribution  to  the  assets  of 
tbe  debtor. 

4.  A  claim  of  10  per  cent  Interest  on  a  mortgaffe 
executed  in  estate  wbereaucb  Interest  la  allowed 
cannot  be  allowed  when  tbe  debt  for  which 
tbe  mortgage  was  Riven  Is  Included  In  a  general 
account  upon  which  tbe  suit  ta  founded,'  ana 
which,  aa  taken  from  tbe  oredltor^s  books  given 
in  evidence,  shows  a  charge  of  6  per  cent  only, 
computed  to  a  short  time  before  tbe  suit  wa» 
oommenced. 

[No.  193.] 

SulmitUd  January  13, 189$.   Decided  Marth^ 
1,1897. 

ON  WRIT  OF  CERTIORARI  to  ihe  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  affirming  the  decree- 
of  the  Circuit  Court  of  the  Uniied  States  for 
the  Southern  District  of  Iowa,  Central  Divi- 
sion, dismissing  a  suit  In  equity  brought  by 
James  H.  Walker  et  at.,  against  Anna  L. 
Brown,  administratrix,  et  at.,  to  estahliah  an 
equitable  Hen  on  certain  bonds  and  for  a  sale 
of  the  same  and  tbe  application  of  tbe  pro- 
ceeds to  tbe  payment  of  a  debt  due  to  tbe  com- 
plainants, etc.  Heverted,  and  case  remanded 
for  further  proceedings. 
See  same  case  below,  58  Fed.  Rep.  28,  27  U. 

5.  App.  291. 

The  facts  are  stated  io  tbe  opinion. 

Mr.  Henry  3<  BobbiaM*  for  appellants; 

The  letter  of  Brown  created  an  equitable- 
lien  in  favor  of  appellants,  to  enforce  which 
the  circuit  court  had  jurisdiction  in  chancery. 

8  Pom.  Eq.  Jur.  |  1285;  Er  parte  Willg,  1 
Ves.  Jr.  168;  Wpliev.  Coxe.  56  U.  8.  15  How. 
416  (14:  753);  metcher  r.  Morey,  2  Slory.  555; 
Eirkaen  v.  Meant,  42  Ala.  426  ;  Bead  v.  Oattt- 
ard,  2  Desauss.  Eq.  553;  Arnold  r,  Morrie,  t 
Daly,  408;  Union  Tniet  Co.  t.  Trumhvll.  137 

HI.  146. 

The  evidence  shows  appellants  entitled  upon 
the  facts  to  ihe  relief  prayed. 

Stevene  v.  Ludlum,  46  Minn.  160,  13  L.  R. 
A  270;  Wiight  t.  PhiUipt,  S6  Ala.  69. 


Ron.— SfTuftaUe  l«n,  what  it;  when  arteet  /rom 
tacprm  contract;  ident^lealion  of  pmpertv;  cusign- 
fMRt  at  ehtm  in  aetton  aritlny  from  impiud  eon- 
tnutK  eguttoMe  aeelgnmenU;  equiUibU  mortgagie: 
Hen  bg  endtton  on  aapttal  Oodt:  enforument 

l<lft  u.  s. 


of  equUable  tiena;  oKsignment  of  mortgaoe  bit 
transfer  of  debt;  osriffnmetit  (ff  mortgage  wtthont 
tranter  o/ debt. 

An  equitable  lien  Is  a  rl^t  not  reoognlaed  at  law. 
to  have  a  f  und  or  speoKlo  property,  or  Its  proceeds, 
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45S  Bdprbkb  Codbt  or 

Mr.  N.  T.  Oaernaey,  for  appellees: 

The  letter  of  Sepfember  21,  1880,  did  not 
*  create  a  Iteo  upon  the  bonds  in  qaeiUoo  io 
fttTor  of  the  appellattts. 

Chri^matr.  O'ainMC'ChriaimtUT.  SutadF'). 
«  U.  £».  14  Wall.  6ft  (20:  782);  Bvrke  v.  Child, 
.«8  V.  8.  21  Wall.  441  (33:  623);  Meyer  t.  Delt^ 
leare  R.  Const.  Go.  (  'Bemoval  Cate^X  100  U. 
■B.  457-477(25:693-601). 

The  ule  of  the  slock  of  Uoyd  A  Company 
■•abject  to  tbe  apnellaDta*  cfiattcl-  mortgage 
operated  u  a  ntufaction  of  appellants'  debt, 
«nd  is  a  complete  defense  upon  tbe  merits. 

a  Pom.  Eq.  Jur.  g  590;  Jones.  Cbattel  Hort- 
frages,  %  790;  Jones,  Mortgages,  g  865;  Biggina 
T.  Brockman.  68  III  816;  .Vinetr.  Moore,  41 
HL  278;  MerriUv.  NiU».  2S  Hi.  282;  Weiner 
T.  BtinU,  1?  m.  26V. 

Mr.  Justice  WUte  deUvered  the  oploloD  of 
tbe  court: 

The  complainants,  who  are  appellants  bere. 
■«11  cUIzeos  of  tbe  state  of  Iltlnols,  members  of 
ttaeflrm  of  J.H.W&]ker&  Company  .establtshed 
In  the  city  of  Cbicaeo,  filed  their  bill  in  tbe  cir- 
cuit court  of  tbe  United  States  for  the  southern 
■district  of  Iowa,  central  division,  against  Aoaa 
L.  Brown,  widow  of  Talmadge  J£  Biowo,  as 


Applied  in  whole  or  Id  |wrt  to  the  payment  of  •  par- 
ticular debt  or  claaa  of  debts,  li  Cent.  L.  J.  42; 
■Gladstone  v.  Blrley.  2  Herlr.  401;  Sx  parU  Foster, 
Z  Storr,  181, 14S:  Brace  T.  MarltMtroUKh,  S  P.  Wms. 
492. 

"It  iB  slmplr  a  rlffbt  of  special  BataraoTerthe 

-ttalDn,  whicb  constitutes  a  cbarjre  or  eooumbnuioe 
upon  the  chlniTt  so  tbat  the  venr  tblDg  Itself  mar  be 
proceeded  osaf  nn  Id  so  equitable  action,  and  either 
•eold  or  §equeetered  uuder  a  Judicial  decree,  and  Its 
proceeds  In  tbe  one  case,  or  tu  rents  and  prollts  In 
tbe  other,  applied  upon  (be  demand  of  the  oreditor 
In  whose  favor  the  lien  exists,"  8  Pomeroy,  Bq. 
Jur.iiaa. 

Tbe  treat  dltferenoe  between  the  equitable  and 
-common-law  Iten  Is  that  tbe  former  Is  not  condi- 
tioned upon  the  possession  of  tbe  tbinir  sought  to 
<je  charged,  while  in  tbe  latter  this  Is  absolutelr 
essential.  DonaMv.  Hewitt,  88  Ala.S34,  HT.TO  Am. 
Dea  431:  Peck  v.  Jenoen,  48  U.  B.  7  Row.  412,  m 
<12:  UI,  845):  Cotesworth  v.  Stephens.  4  Bare.  I8&. 

There  are  some  Uens  which  are  reoosnlied  twth  at 
law  and  In  equltr,— as,  tbe  Uen  of  an  attomer  for 
his  feesand  dlshuraements.  Stewart  v.  Flowers.  M 
Miaa.  513.  T  Am.  Rep.  TOT. 

Bvery  express  ezetnitory  acreemeot  In  wrltiair, 
wberebr  tbe  contracting'  party  sofflclenUr  lodloates 
■an  Intention  to  make  some  particular  propertr, 
real  or  personal,  or  fund,  therein  described  or  Ideo- 
tifed.  a  security  for  a  debt  or  other  obligation,  or 
-wbereby  the  party  promisee  to  convey  or  aasUrn  or 
transfer  tbe  property  assecurlty, -creates  an  equi- 
table lien  upon  the  property  so  Indicated,  which  Is 
enforoeatde  against  the  property  in  the  bands,  not 
only  of  tbe  original  oontnictor,  but  of  his  heirs, 
administrators. exeontors.  voluntary  assiffnoea  and 
purobaset«.orenoumbraDcerswltbnotloe.  8  Pom- 
vroy,  Bq.  Jur.  I  UBS;  H  us  ted  r.  InKrabam,  75  N.  Y. 
251.  S5T:  Mitchell  V.  Wlnslow,  2  Story.  031:  Hale  v. 
Omaba  Nat.  Bank,  4t  N.  T.  62B.  M  N.  T.  fiSO;  Pinch 
V.  Anthony.  8  Allen,  586;  Payne  v.  Wilson.  74  N.  T. 
34K:  Bank  of  Huaktngum  v.  Carpenter.  T  Ohio,  21. 
SH  Am.  Dea  618:  Daffgett  v.  UaDkln.  a  OaL  821: 
MoDtlcello  Hydraulic  Oo.  v.  Louffhry.  72  Ind. 
r-SS;  Klrksey  V.  Means,  42  Ala.  4X6;  Ex  parte 
IVllls.  1  Ves.  Jr.  102, 2  Coi,  Bq.  SSS:  Er  parU  Mat- 
thews,2  Tee. Sr.  2T2: Brown  v.  Heathoote,  1  Atk.  100; 
Wellealey  v.  WeUcaley,  4  Myl.  *  aUL 


THK  UvmD  Btatbs.  Oct.  Tsxm, 

admlnistratrf X  of  ber  deceased  husband's  estato^ 
and  Against  Willis  8  Brown  and  Edward  L. 
Harsb.  coadministrators,  all  of  whom  were 
alleged  to  be  citizens  of  the  siate  of  Iowa  and 
to  have  been  duly  appointed  as  aforesaid  by 
the  district  court  of  Polk  county,  Iowa. 

Omitting  reference  to  matters  which  havt 
become  irrelevant  to  the  controversy  Id  its  flnal 
aspect,  tbe  bill  substantially  averred  tbat  Tal- 
msdge  E.  Brown,  being  desirous  of  assisting 
an  Iowa  corporatloo  known  as  tbe  Lloyd  Mer- 
cantile Company,  delivered  to  nid  company 
115.000  bonds  of  tbe  city  of  Memphis  worth 
their  face  value.  Tbat  between  May  and  July, 
1889,  Walker  &  Company  sold  to  the  Llovd 
Mercantile  Company  merchandise  to  a  consid- 
erable amount,  oo  tbe  price  of  wbicb  there 
remained  due  on  tlie  let  of  August.  1889, 
$1,524.76.  Tbat  on  or  about  tbat  date  tbe 
corporation  was  dissolved  and  a  firm  composed 
of  J.  Collins  Lloyd  and  Copeley  Lloyd  was 
formed  under  tbe  name  of  J.  C.  Lloyd  &  Com- 
pany, for  the  purpose  of  coDiinuing  the  busi- 
ness of  tbe  Mercaotlte  Company,  tbe  new 
business  to  be  carried  no  at  fillensbiirg,  state 
of  WashlDgtoo;  and  tbat  tbe  firm  assumed  tbe 
debts  and  liabilities  of  tbe  Lloyd  Mercantile 
Company.   It  was  further  alleged  tbat  tbe 


If  the  transaction  resolve  Itself  Into  a  security, 
whatever  may  be  Its  form.  It  Is  in  equity  amort- 
ffare(lien).  Per  Story,  J.,  In  Flag|r  v.  liann,  2  Sumn. 
488,  588. 

An  agreement  Indorsed  on  the  back  of  a  note, 
that  oertain  land  was  to  be  held  as  a  security  forlls 
payment,  was  decreed  to  be  an  equitable  Ilea 
airainat  the  property.  Peokham  v.  Haddock,  38 IIL 
88;  Gbadwlck  v.  Clapp,  08  111.  US;  Blaokbum  v. 
Tweedle.  SO  Mo.  COS. 

An  agreement  tbat  an  attorney  shall  be  oonpen- 
sated  out  of  a  fund  to  be  recovered  creates  a  Ilea 
thereon.  Williams v.IngGrsoll,2itHun.284;6taDtOD 
V.  Embry,  98  n.  S.  548  (28: 983):  PHlrbanks  v.  Sargent, 
8B  Hun,  568;  Drown  v.  Now  York.  11  Hun,  21;  Wylle 
V.  Coxe.  06  U.  S.  15  IIow.  4U  (14:  TS3}. 

Upon  recel  ving  a  yrant  of  land  tbe  srantee  agreed 
to  support  and  maintain  tbe  vrantor,  pledging  tbe 
produce  of  the  land  for  tbat  purpose,  and  the  whole 
fee  If  the  former  should  prove  insufflclent.  Held, 
to  be  an  equitable  lien  on  the  land.  Cbaae  v.  Peck, 
21  N.  Y.  681:  OilsOD  v.  QUson.  2  AllSD.  115:  Klrk- 
aey  v.  Means,  42  Ala.  428. 

Io  the  last  case  one  half  of  a  oottob  crop  was 
pledged  to  the  payment  of  a  certain  note.  Held, 
to  t>c  a  lien  on  cotton. 

A  clause  In  a  lease  reciting,  **and  the  said 
lessor  Is  to  bare  a  lien  oo  tbe  same  (furniture,  etej 
for  the  fatthful  performance  of  this  obllxaUon." 
creates  an  equitable  Hen  for  rent  due.  Whiting  t. 
BIchelberger,  18  Iowa,  42S.  Other  illustrations: 
Kussell  V.  Hadduck.  8  IIL  288.  U  Am.  Dec  eW; 
Roundell  v.  Breary,  t  Tern.  482;  Dow  v.  Ker.  1 
Speers,  Eq.  413:  Mauldeov.  Armlstead.  IS  Ala.  500. 

The  property  Intended  to  be  charged  must  be 
clearly  Identified  ordescrit>ed.  Mundy  v.  Muasoa* 
40  Hun.  304;  Drake  v.  Taylor.  8  Blatchf.  14. 

It  is  Indispensable  to  a  lien  created  by  an  equity 
ble  assignment,  that  then  sbonld  be  a  dbtlnet  ap- 
propriation of  the  fuDd  by  the  debtor,  and  an 
acreemeot  tbat  tbe  creditor  should  be  paid  out  of 
It.  Wrlffbtv. Ellison. fi8 U.S.  J  Wall.  »  n7:«66»; 
Horum  V.  Naylor.  I II  III,  583;  Hoyt  v.  Story,  •  Barb. 
282;  Payne  v.  Wilson.  74  N.  Y.  84S:  OrinoeU  v.  Buy- 
dam.  8  Sandf.  132;  Burn  v.  Oarvalho,  4  MyL  *  a  «Kfc 
Watson  V.  Wellington,  1  Buss.  A  M.  809. 

By  an  indenture  executed  by  a  debtor  of  tbe  one 
part,  and  oertain  scheduled  orcdltoiaof  tbe  other 
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Arm  Just  fonned  propoied  to  buy  from  Walker 
^  CompaDy  a  coDttdenble  amount  of  mer- 
«haDd)se  od  credit,  bat  that  Walker  &  Compa- 
4501  ny  'declined  to  fffve  tbln  aalced-for  cred- 
it uoleas  Brown  voulH  agree  tliat  tbe  15.000 
4df  HemiAia  bonds.  lent  ^  bim  to  tbe  Lloyd 
Hercantile  Company,  should  not  be  vttb- 
ilrawn  by  Brown  from  tbe  assets  of  tbe  new 
Arm,  or  be  returned  to  Brown  as  long  as 
Ibere  remained  a  debt  due  to  Walker  &  Com- 
pany by  Lloyd  &  Company  on  account  of  the 
purchase  of  pK>ds.  That  thereupon  Brown 
entered  into  a  written  agreement  to  the  effect 
atated,  and  that  oa  the  faith  of  tbla  written 
agreement  the  firm  of  Walkerft  Company  had 
not  pressed  the  colleclion  of  tbe  old  aebt,  and 
bad  sold  Lloyd  &  Company  merchandise  on 
credit  to  the  value  of  $13,8V1.6I,  which, 
added  to  tbe  sum  previously  due  and  assumed 
by  Lligrd  ft  Company,  made  the  debt  doe  to 
Walker  A  Company  $18,016.89,  the  whole  of 
-wbicb  sum  the  bill  averred  to  be  due  at  the 
time  of  the  commencement  of  the  suit.  Tbe 
bin  charged  that  tbe  latent  of  the  parties  and 
tbe  legal  result  of  tbe  agreement  made  by 
Blown  was  to  cause  tbe  15,000  Memphis 
Iwnds  or  Ibelr  value  to  become  a  security 
ior  tbia  debt  of  Walker  A  Company,  and  that 


thereby  there  was  created  an  eqniltble  lien  on 
tbe  bonds  to  the  amount  of  thiB  debt  In  favor 
of  Walker  &  Company. 

It  was  further  allied  that  on  the  35tb  day 
of  December,  1880,  the  firm  of  Lloyd  ft  Com- 
pany became  wholly  tosotvent.  and  so  remained 
up  to  tbe  time  of  tbe  filing  of  the  bill.  That 
alter  tbe  making  of  the  agreement  by  Brown, 
lo  order  to  escape  tbe  effect  of  the  contract. 
Brown  induced  Lloyd  ft  Company  to  return  to 
him  (Brown)  the  Memphis  bonds,  and  that 
from  the  thne  of  such  return  oeiilier  the  udd 
bosda  nor  the  value  thereof  formed  part  of  the 
aasets  of  Llovd  A  Company.  That  Walker  ft 
Company  did  not  know  of  tbe  return  of  the 
bonds  until  after  tbe  credit  bad  twen  extended  to 
Lloyd  ft  Company.  It  was  alleged  that  com- 
plainants did  not  know  the  true  condition  of 
the  estate  of  Brown,  or  whether  the  Memphis 
bonds  were  vet  among  Ita  aveti,  and  that  a 
discovery  ana  aciMHintlng  were  neoenary  fnor* 
der  to  enable  them  to  reach  the  ^perty  upon 
wbicb  tbe  lien  was  asserted  to  exist  or  toe  pro- 
ceeds thereof  in  the  hands  of  tiie  administrators. 

Tbe  relief  prayed  was  that  if  on  discovery  It 
be  found  that  *the  Memphis  boods  or  any  [6o7 
portion  thereof  were  a  part  of  tbe  assets  of  the 
estate  of  Brown,  an  equltatde  Hen  be  recog- 


f>art,tbedabtorooveoaotedthatbe  would  par  the 
«eapectlve  debttoa  avlven  day,  and  In  tlie  event  of 
nonparment  by  tbat  time  "he  hereby  engaves  to 
«ell  so  maoh  of  lilsestate  as  shall  be  found  Qeceaaarr 
for  that  purpoae."  Held,  that  this  was  a  mere  per^ 
••Mialuodertaldnv  on  tbe  part  of  tbe  oovenantor, 
and  that,  even  If  It  were  not  It  would  five  tbe 
creditors  no  spedfloUen  on  bis  landa  BentngtOD 
T.  Bvane.  8  Touoge  *  O.  Wi. 

A  mere  promise  br  a  debtor  to  par  a  debt  oat 
■of  a  parttealar  fund  dne  Um,  aa  soon  as  be  reortvea 
it,  will  not  operate  to  five  hH  creditor  a  lien  upon 
-that  fund.  Ford  v.  Ctemer,  IS  Ind.  296;  Rodlok  v. 
•Oandrtt.  I  DeO.  H.  *  O.  TO:  Bum  v.  Oarvalho,  * 
UyL  kCmO;  Wtlfftat  t.  BUlson.  flS  U.  8. 1  WalL  1« 
•417:  SON:  WUIiams  v.  Inveraoll.  SO  M.  T.  SOP;  Burke 
v.  Child,  88  U.  S.  21  Wall.  44t  (2S:  «S3):  (%rlBtm84  t. 
-«Blnes  C'Chrtetmas  v.  Ruwell"),  81  D.  8.  U  Wall.  flO 
<ah7e2);  Dillon  t.  Barnard,  88  U.  &  SI  Wall.  490  [22: 
€n>:  Boffera  v.  Howdc,  18  Weed.  819. 

Nor  willa  promise  to  par  a  certain  debt  out  of  tbe 
proceeds  of  the  nle  of  oertaln  propertr  (cattle)  be 
•  luffldent  appropriation  to  create  a  Ilea  thereon. 
Cook  r.  Black,  M-Iowa,fl03. 

If  the  rents  and  profits  of  land  are  aastgiied  as 
•oeourlty  for  a  debt,  equity  will  holdthlstobea  lien. 
Ex  parte  Wills,  1  Tes.  Jr.  IflE,  S  Cox,  Eq.  833;  Smith  v. 
Vatton.  12  W.Ta.  HI:  Jackson  v.Orpen,  4  Johns.  IW. 

Tbe  same  is  true  of  a  contract  for  tbe  purchase 
•of  land.  Feader-s  Appeal.  »  Pa.  483:  Fitzhugh  v. 
Smith.  ttUl. 488;  Purdy  v.  Bullard,41  Cal.444. 

Other  cases  lUuetratlnfr  tbe  suffloiency  of  the  ap- 
propriation may  be  seen  In  Read  t.  Oalllard,  S  De- 
saute.  Bq.  652;  Taylor  v.  Oibtw,  3  B.  Mod.  316;  Mlch- 
Ifran  State  Bank  v.  Gardner,  Ifi  Gray,  388;  Gibson 
T.  Stone.  48  Barb.  Bllt  Sharer  v.  Western  IT.  Tcieg. 
Co.  57  N.  T.  4BB;  Weymouth  v.  Boyer.  1  Vee.  Jr.  4iG; 
Bodlck  V.  Oandell,  12  Beav.  8SS.  1  De  O.  H.  &  G.  766. 

Where  a  part  of  ohoee  in  action  Is  asslerned,  the 
aas1[rn-  "  acquires  a  valid  lien  In  equity  upon  the 
•debt.  If  the  debtorconsenttotbeaaalirnment.  Row 
V.  Daweon.  2  White  *  T.  Lead.  Cas.  In  Eq.  T96. 

Some  authorities  bold  that  the  debtor's  asspnt  Is 
-cMentlalto  the  validity  of  this  lien,  although  it  Is 
.^Died  by  others.  Haadevllle  t.  Welch,  18  U.  S.  B 
Wheat.  ZT7  ifi:  87);  Love  v.  Fairfield,  13  Ho.  301. 53 
-Am.  Dec  148;  Burnett  v.  Cmndell,  88  Ho.  410:  Eleld 
V.  NewYork.SN.T.  ITS.  S7Am.Dea4»;  Oookv. 
166  C.  S. 


Genesee  Hut^  Ins.  Co.  8  How.  Fr.  Ili;  Watson  v. 

Welllnrton.  1  Buss.  *  H.  MB. 

As  a  aeneral  rule,  a  right  In  a  thing  assigned.  In 
the  nature  of  an  equitable  lion  upon  thatthi&g.be< 
eomea  vested  In  tbe  assignee,  wherevw  there  has 
been  a  valid  equitable  amlgnment  of  tbe  property 
to  which  the  Hen  attaches.  Jones.  Uens,  I  48; 
Bum  T.  Oarvalho,  4  Hyl.  *  a  600;  Pltsgerald  v. 
Stewart,  S  Bim.  888, 2  Buss,  h  M.  W,  Lett  v.  Horris. 
4  Sim.  807;  lUlcolm  v.  Scott,  S  Hare.  88:  Crowfoot 
V.  Ouroer.  2  Moore  *  8.  tT9i  Bow  v.  Dawson.  1  Vee. 
Sr.  833;  Teatee  v.  Groves.  1  Tes.  Jr.  280;  Burke  v. 
Child,  88  U.  &  21  Wall.  441  (2S:  mi;  Field  v.  New 
Tork.  6  N.  T.  178,  AT  Am.  Dec.  4SS:  Bichardsbn  v. 
Bust.  B  Paige,  248;  Powell  v.  Jones,  n  Abk  888;  Stan- 
ton v.Bmbry.saU.&M  CBSifleai:  Dowellv.  Ckrd. 
weU,4Sawy.217. 

It  Is  a  geboral  doctrine  of  equity  that  where  a 
party  for  a  consideration  agrees  to  give  certain  se- 
curity for  tbe  payment  of  a  debt,  the  property, 
whether  real  or  personal,  will  be  considered  as 
pledged  for  the  satisfaction  of  such  debt,  the  reason 
otthiB  betngthat  equity  often  treats  as  having  been 
done  that  which  ougbt  to  bo  done.  Busted  v.  In- 
graham,  7K  N.  Y.  SSI,  257;  Read  v.  Oalllard,  2  D»- 
sauss.  Eq.  552;  Wellesley  v. Weltesley.  4  Myl. ft C. S61; 
Lyde  v.  Hynn,  4  Sim.  bC&i  Seymour  v.  Canandaigua 
&  N.  F,  R.  Co.  25  Barb.  284;  Lanolng  v.  Tompkins,  45 
Barb.  308;  Craig  v.  Leslie.  18  C  S.  3  Wheat.  5S3  (4: 
480);  Haverty  v.  Becker,  4  N.  T.  160. 

In  equity  a  cootract  to  transfer  property,  given 
for  valuable  conslderatioD,  provldcMl  it  is  capable 
of  lielDg  the  eubjeot  a  r  a  decree  for  specific  perform- 
ance, passes  It  at  once,  and  the  vendor  beoomeaa 
trustee  for  the  vendee.  This  rule  applies  to  per> 
sonal  propertyaswellastorealeatate.  Holrordv. 
Marshall.  10  H.  T..  Cas.  191. 208. 

Payment  of  encumbrances  under  an  explicit  ver- 
bal agreement  that  the  encumbered  property  shall 
be  ooaveyed  to  the  person  paying  them  may  be 
ground  for  subrogating  him  to  the  rights  of  tbe  en- 
cumbrancers to  tbe  extent  of  the  payment,  but  sut^ 
jeottosuoh  rights  as  may  bavaarlsen  meanwhile. 
Kelly  V.  Kelly,  U  MIoh.  8Gl 

An  Insurance  clause  In  a  mortgage  whereby  tbe 
mortgagor  covenants  to  keep  tbe  property  insured 
for  tlie  mortgagee^  beneSt,  givca  the  latter  a  lien 
on  tbe  Insuranoe  moner  to  preteenoe  to  othw 
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nlzrd  thercoa,  and  tbe  bonds  be  ordered  to  be  I 
sold  and  tbe  prncceda  nppiied.  as  far  as  oeces- 
sary,  to  tbe  pnyment  of  tbe  debt  due  by  Lloyd 
&  Company  lo  tbe  complainants.  Tbat  ff  tbe 
Mempbis  bonds  bad  been  sold  or  exchanged 
by  Brown  for  otber  fvopenles.  wblch  could  be 
traced  to  tbe  bandi  of  tbe  admlnlatratois,  tbat 
a  like  Ileo  mlgbt  be  adjudged  tbereon.  That 
if  tbe  bonds,  or  any  part  tliereof,  did  not  form 
a  part  of  tbe  estate  of  Brown  tn  tbe  bands  of  bis 
adminlsIrHtors,  tbe  complainants  mlgbt  be  ad- 
judged lo  be  creditors  of  tbe  estate  for  tbe 
amount  of  tbe  value  of  the  bonds  to  tbe 
extent  neeessaiy  to  ptj  tbeir  debt,  wd  that 
tbe  administratora  be  ordered  to  pay  tbis 
sum  In  due  course  of  adminlstiatioo,  and 
be  ordered  to  render,  under  tbe  supervision 
of  tbe  court,  an  account  of  alt  proper- 
ties received  by  tbem  as  admlDistrators 
and  of  all  tbeir  acts  and  doings  as  sucb.  Tbere 
was  a  prayer  for  an  lojuncitoa  restraining 
the  disposing  or  encumbering  of  tbe  Memphis 
bonds  referred  to  or  tbe  proems  thereof  in  tbe 
bands  of  tbe  admlDistrators.  In  addition  to 
this  claim  there  was  an  averment  as  to  a  debt 
due  by  Brown's  estate  for  $500,14,  asserted  to 
have  been  expended  to  an  endeavor  to  collect 
tbe  debt  due  by  Lloyd  &  Company,  and  for 
which  it  was  afleged  Brown  had  agreed  to  be 
responsible. 

oredilors.  Thomas  v.  TonKapff,  4  0111  ft  J.  872; 
Vernoo  V.  Snittb,  6  Barn,  ft  Aid.  1;  Cromwell  v. 
Brooklyn  P.  Idb.  Co.  M  N.  Y.  42,  i  Am.  Kep.  «1; 
Norwich  F.  lag.  Co.  v.  Boomer,  K2  111.  443, 4  Am. 
Rep.  U8;  MUler  v.  Atdrlch,  31  Mich.  406;  Providence 
County  Bank  v.  Benson.  24  Pick.  SM;  Ames  v. 
Richardson.  29  Mlnn.SaO;  Re  Sands  Ale  Brew.  Co.  8 
BiBS.  IT5,  2  Am.  Lead.  Caa.  Id  Eq.  KS.  634;  Wheeler 
v.  Factors' ft  Traders' Ins.  Ca  101  CT. 8. 43D <23: 1065). 

The  fact  tbat  tbe  policy  by  its  terms  is  not  aasism- 
able  except  by  Insurer'*  oonaentis  tmnaaterlal. 
Crom  well  V.  Brooklyn  F.  Ins.  Co.  44  N.  T.  4S,  i  Am. 
Kep.  ft41. 

Unless  there  Is  a  covenaot  to  Insure,  the  mere 
facts  that  tbe  mongniror  Insures  and  tbo  mortsra- 
pees  have  a  Hen  on  the  property,  do  not  tiive  the 
latter  a  lien  on  the  Insurance  money.  Jones,  Hort- 
KaKce.4lb  ed.  I  401;  Ames  v.  Richardson,  29  Minn. 
830,  aS;  Carter  v.  Rockett,  8  PalRC,  437;  Nichols  v. 
Baxter,  6K.  I.  491;  Powles  v.  Innn,  11  Heea.ft  W. 
10;  Wilson  V.  Hill,  8  Met.  66;  Colombia  Ins.  Co.  v. 
Lawrence,  86  C.  6. 10  Pet.  ROT  (9:612);  MeDoDOldv. 
Black.  SO  Ohio.  185.  66  Am.  Deo.  448;  Tande^raff  v. 
Medlock,8Port.(Ala.)3W.  29  Am.  Dec.  256;  Herki- 
mer v.  Ricft,  £1 N.  Y.  168;  Harvey  v.  Cherry.  76N.  Y. 
441. 

An  oblliratlon  for  mooey,  wherein  .the  obltiror 
covenanu  to  keep  certain  property  insured  for  thu 
obligee's  tx'neflt,  and  not  to  create  otber  liens 
thereon,  Isnotan  agreement  which,  when  broken, 
will  (Tlve  the  obliireean  equitable  llcn  on  tbe  prem- 
Isps  for  the  amount  of  tbe  debt,  lo  tbe  alisenoe  of 
any  Intentlnn  to  create  such  Hen.  Koott  v.  Shep- 
faerdsuiwn  Mfr.  Co.  30  W.  To.  700. 

Creditors  of  corporations  have  a  Hen  on  Its  capi- 
tal stock,  whetber  paid  In  or  not.  to  secure  all  debts 
owlnir  (hem  by  the  corporation.  Saniter  v,  Upton. 
»1  U.  8. 6S  (28:  SSO);  Sawyer  v.  Hoaff,  t*  V.  8.  IT  WaU. 
m  <2l:  731);  Bartlctt  v.  Drew,  57  N.  Y.  687;  Hastinm 
V.  Drew.  T«  N.  Y.  9;  Clapp  v.  Peterson.  101  III.  Ut 
Heman  v.Brittoii,88Uo.  5l»i  GUI  v.  Balls,  »  Ho. 

As  equity  bas  brouirht  Into  existence  Hens  iin- 
knowDto  the  common  law,  it  can  enforce  them  by 
whatever  means  they  will  be  rendered  more  eOca* 
clous  Id  doing  Justice  to  the  parttea  interested. 
8R8 


I  Tbe  answer,  In  so  far  as  it  tdttes  to  tbe  mat- 
ters above  slated,  averred  that  about  February, 
1889,  the  Lloyd  Mercantile  Company,  being  lik 
need  of  mooey,  induced  Brown,  the  deceased, 
to  loan  fifteen  $1,000  bonds  of  the  city  of 
HemfAl^  to  tw  used  as  collateral  lecurUj  for 
a  loan  which  the  companj  was  then  about  t» 
mahe;  tbat  the  company  received  tbe  bonds- 
and  used  tbem  by  pledefog  tbem  to  secure  the 
debt,  all  of  which  facts  were  bnown  to  the  com- 
plainants. Tbat  Ibis  transaction  with  thecom- 
pany  was  tbe  only  one  tbe  deceased  bad  with  it 
on  tbe  subject  of  tbe  Hemphia  bonds.  The- 
answer  specifically  denied  that  the  bonds  oT 
tbe  city  of  Mempbis  thus  loaned  to  tbe  Mer- 
cantile Company  were  at  any  time  an  asset  of 
said  company,  and  also  expressly  denied  tbat 
tbe  bonds  were  ever  loaned  to  tbe  Mercantile 
Company  or*toLloyd4  Company,it8suc[659- 
cessor,  for  any  other  than  the  express  purpose 
above  stated,  toatis,  to  be  used  as  collateral  back 
of  the  particular  loan  referred  to;  denying  all 
knowledge  of  tbe  existence  of  the  alleged  debt 
io  favor  of  Walker  &  Company,  It  was  averred 
tbat  no  other  cootract  or  agreement  on  the- 
subject  of  tbe  bonds  was  made  by  Brown 
with  Walker  &  Company,  except  such  con- 
tract as  might  result  from  the  terms  of  a  letter 
on  the  sul^iect  of  tbe  Mempbis  bonds,  dated- 
Chicago,  December  31, 1888.  written  Brown 


Fletcher  v.  Morey,  2  Story,  66t^  BidireJy  v.  Iirlebart, 
8  Bland,  Ch.  640;  Vallette  v.  Whitewater  VoUer 
Canal  Co.  4  McLean,  192. 

Equity  will  interpose  to  remove  leval  Impediments 
out  of  tbe  way  of  Judgment  creditors,  and  thus  as- 
sist in  tbe  enforcement  of  a  lien  which  aroae  at  taw 
butoannotbeeffectlvelycarrledout  there.  Smlttk- 
V.  Hurst,  10  Hare.  30;  Carver  v.  Peck.  131  Mass.  9U. 
McDermutt  v.  Strong.  4  Johns.  Cb.  087;  Wlnlu  v. 
Heywood,  118  Mass.  514;  Husted  v.  Incrabam. 
Y.  851;  Hover  v.  Billot,  21  Jones  ft  &  881;  Hale  v. 
Omaba Nat.  Bank, ISH.Y.m. 

In  equity  a  transfer  of  tbe  debt,  bond,  orobllga- 
tloa  without  any  formal  assign  meat,  delivery,  or 
mention  of  tbe  mortgage,  operate*  to  pass  tbe 
mortgage.  In  the  absence  of  an  agreement  to  tbe 
contrary.  Batesvllle  InoL  v.  Kauffmao,  66  IT.  8. 1» 
Wall.  161  (31:  776);  Center  v.  Planters'  ft  M.  Bank.  SB- 
Ala.  743;  Hurt  v.  Wilson,  38  Col.  203;  Fassctt  v.  MuU 
ock,  5  Colo.  468;  Mapps  v.  Sharpe,  3S  UL  13;  Bdger- 
ton  v.  Young.  43 111. 404;  White  v.  Sutberland.  U  IlL 
181;  Miller  v.  Larned,  108  III.  MB;  Taodercook  v. 
Baker,  48  Iowa.  190:  Korls  v.  Sponable,  6  Kan.  3S5i 
Waller  v.  Tate,  4  R  Mon.  629;  Perot  v.  Levoaseur, 
21  La.  Ann.  529;  Morris  v.  Bacon.  123  Mass.  68.  » 
Am.  Rep.  17;  Barnes  v.  Board  man.  149  Mass.  114.  » 
L.  R.  A.  786;  Oreen  v.  Hart,  1  Johns.  580;  Kunyao 
v.  Mersereau.il  Johns.  ES4,8Am.  1)00.883:  Jackso» 
V.  Blodget,  5  Cow.  202. 

When  a  mortgage  Is  given  to  seosre  a  note  paya- 
ble to  bearer,  tbe  interest  of  tbe  mortgagee  In  cb» 
land  will  pass,  by  the  mere  delivery  of  tbe  note.  a» 
an  Incident  (o  the  debt.  Sootberia  v.  Heodum.  fi  N. 
H.420;  O'Neal  v.  Seixas.  85  Ala.8a 

But  ao  assignment  of  a  mortgage  wtthont  a  trans- 
fer of  tbe  debt  in  courts  of  eqalty.  aa  in  courts  or 
law,  carries  no  beneflelal  Intwest  tu  tbe  mortgage- 
to  tbe  assignee. 

Peters  V.  Jamestown  Bridge  Co.  8  OoL  381. 63  Am. 
Dec.  134;  Hamilton  v.  Lubukee,  61  111.  416,  98  Am. 
Dec.  562;  Pope  v.  Jacobus,  H  Iowa,  SSB;  Wood  r. 
Sands,  4  O.  Oreene.  214;  Johnson  v.  Ci adage,  SI  Ha» 
28;  Bailey  v.  Oould.  Walk.  Cb.  (Miob.)  478:  Smith  v. 
Moore,  11  N.  H.  66;  EHIbod  v.  Daniels.  11  N.  H.  tjt^ 
Rlgncy  V.  Lovejor,  18  N.  H.  24";  Merrlttv.  Bartho- 
llck.  36  N.  T.  44. 
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>  Wallcer  &  Companj.  wblcb  letter  was  set 
at  in  the  nnawer. 

Aficr    denying  that  the  credit  glveD  to 
Valker  &  Company  was  extended  toXloyd  & 
:ompaoy  oa  tlie  faith  of  the  bonds,  and  after 
bargiug  that  the  bonds  were,  at  the  time  of  the 
critingr  of  the  letter,  held  as  collateral  back  of  a 
9an  of  tlie  Union  Kalional  Bank  of  Chicrtf^o, 
.cd  tbat  no  equitable  Ifen  thereon  resulted 
rom  tbe  writing  of  the  letter  by  Brown,  the 
iDSwer,  in  addition,  averred  that  after  tbe 
vritiDg  of  tbe  tetter,  to  wit,  some  time  during 
lie  month  of  November,  1889,  the  bank,  in 
vbose  bands  tbe  Memphis  bonds  of  Bruwn 
lad  been  deposited  as  collateral  for  Lloyd  & 
[>)iii|>aDy'B  debt,  pressed  for' payment  of  tbe 
priDcipal  obligation  and  threatened  in  default 
lo  sell  tbe  bonds.    That  Brown  thereupon,  in 
order  to  prevent  tbe  sale  of  bis  boDds,  paid  the 
iebt  with  bis  own  funds  and  withdrew  tbe 
bonda,  and  that  thus  he  had  been  dischnr^ed 
of  bis  obligations  under  tbe  terms  of  tbe  letter 
referred  to,'if  any  obligation  thereby  arose. 
Tbat  DO  part  of  the  money  which  made  this 
payment  was  that  of  Lloyd  &  Company,  or 
was  laken  from  the  assets  of  the  firm,  but  the 
payment  was  made  wholly  and  exclusively 
with  tbe  monCT  of  Brown  ui  order  to  prevent 
tbe  sale  of  bis  bonds.   It  was  also  charged  in 
the  answer  that  if  an;^  debt  existed  in  favor  of 
Walker  &  Company  it  was  eztioguished.  this 
being  ^«dicated  on  a  recital  of  tbe  following 
iacts:  Tbat  on  the  failure  of  J,  C.  Lloyd  & 
-Company  in  December.  1889.  Walker  &  Com- 
pany bad  taken  a  chattel  mortgage  on  the  stock 
ol  goods  of  the  firm  at  EUensburg.  Washing- 
ton, to  secure  the  payment  of  their  debt,  and 
bad  entered  with  otber  creditors  having  a  like 
^KO]  mortgage  into  'possession  of  i  he  stock  of 
goods,  which  largely  exceeded  the  value  of  the 
mortgages  resting  upon  it.   Tbat  thereafter 
•creditors  of  Lloyd  &  Company  had  levied  upon 
the  stock  and  bad  actually  disturbed,  or  tbreat- 
'eoed  to  disturb,  tbe  possession  of  the  mort- 
gagees.  That  the  mortgagees  then  acquired 
tbe  rights  of  certain  of  these  creditors  who  had 
levied  upon  the  stock,  and  had  then,  under 
process  issued  in  the  name  of  tbe  creditors, 
sold  and  bought  in  the  equity  of  the  creditors 
in  tbe  stock,  and  subsequently,  without  any 
forefdoeuxe  of  their  mortgages,  taken  entire 
ebarge  of  the  stock  and  disposed  of  It  at  pri- 
vate sale.   These  facta,  tbe  bill  averred,  had, 
under  tbe  laws  of  Washington,  operated  to  ex- 
tinguish the  claim  of  the  mortgage  creditors. 

The  answer  moreover  admitted  that  at  tbe 
time  of  Brown's  death  "there  were  fifteen 
$1,000  bonds  of  the  city  of  Memphis  in  bis 
possession  as  bis  property,  and  that  tbe  same 
passed  with  bis  other  estate  Into  the  bands  of 
his  administrators  as  part  of  his  said  estate. 
But  this  respondent  avers  tbat  the  bonds  were, 
prior  to  tbe  death  of  Brown,  given  by  him  as 
«  gift  to  his  wife,  Anna  L.  Brown,  who  now 
holds  and  owns  the  same."  Replication  to  the 
answer  was  filed  on  the  5tb  of  March.  1892. 

The  issues  as  to  the  main  controversy  pre- 
sented by  these  pleadings  weretberefore  clearly 
«s  follows:  An  assertion  on  tbe  part  of  com- 
plainants tbat  they  had  extended  credit  upon 
their  old  debt  due  by  the  Lloyd  Mercantile 
Company  and  assumed  by  Lloyd  &  Company, 
and  bad  given  further  credit  lo  the  new  firm 
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of  Lloyd  &  Company,  by  selling  merchandise 
to  it  on  the  faith  of  an  agreement  by  Brown 
that  his  Memphis  bonds  should  be  a  security 
for  tbe  debt,  and  tbat  this  agreement  was  evi- 
denced by  a  written  contract  on  the  part  of 
Brown,  the  result  of  which  waa  to  create  an 
equitable  lien  upon  tbe  bonds  or  the  value 
thereof,  that  Brown  bod  unlawfully  withdrawn 
the  bonds,  and  that  tbe  lieu  was  therefore  oper- 
ative upon  tbe  bonds  in  his  possession  or  upon 
their  proceeds  if  be  had  disposed  of  tbem,  and 
if  tbe  proceeds  could  be  traced  to  bis  estate, 
and  if  not  tbat  the  eatate  was  liable  for  tbe 
debt.  A  denial  on  the  part  of  tbe  defendants 
tbat  ^ttiere  was  any  eoniraci  but  the  let-  [060 
ter  above  referred  to,  the  terms  of  which  it  was 
asserted  did  not  give  rise  to  a  lies  upon  the 
bonds  or  tbeir  value,  which  was  followed  by 
tbe  allegation  that  all  Brown's  obligations  un- 
der the  contract,  if  any  arose  from  it,  had  been 
extinguished  by  bis  being  compelled  to  pay,  in 
order  to  prevent  the  sale  of  the  bonds,  solely 
from  bis  own  money  the  debt  for  which  the 
bonds  were  pledged,  tbe  further  defense  being 
an  assertion  that  the  claim  of  Walker  &  Com- 
pany against  Lloyd  &  Company  was  extin- 
guished in  consequence  of  tbe  acts  in  relation 
to  the  mortgage  subsequently  taken,  Is  referred 
to  in  the  answer. 

In  support  of  these  varfoua  issues  both  par- 
ties took  testimony,  under  commissions,  the 
last  deposiiioQ  having  been  opened  on  October 
18,  1893.  When  all  the  testimony  bad  been 
taken  and  its  result  was  known  to  tbe  parties, 
on  November  14, 1893,  tbe  complainants  by 
leave  of  court  amended  their  bill  by  averments 
charging  that  the  Memphis  bonds  referred  to 
were  in  the  possession  of  Mrs.  Anna  L.  Brown, 
she  having  received  them  as  a  gift  from  Tal- 
madge  E.  Brown,  and  praying  the  recognition 
of  an  equitable  lien  on  the  bonds  in  her  bands. 
The  defendants  amended  their  answer  by  ad- 
ditional averments  concerning  the  conduct  of 
Walker  &  Company  in  relation  to  tbe  mort- 
gage taken  to  secure  their  debt.  Tbe  amended 
answer  besides  averred  tbat  "the  said  T.  £. 
Brown,  deceased,  contributed  in  value  to  tbe 
said  J.  C.  Lloyd  &  Company  and  tbeIr  funds 
and  assets  the  full  sum  or  value  of  fifteen 
thousand  ($15,000)  dollars,  being  tbe  actual 
value  of  tbe  Memphis  bonds  loaned  to  said  J. 
C.  Ltoyd  &  Company;  and  that  the  estate  of 
T.  E.  Brown  through  these  defendants  like- 
wise contributed  more  largely  in  amount  than 
the  value  of  said  Memphis  bonds  to  the  assets 
and  to  the  payment  of  tbe  indebtedness  of  J. 
C.  Lloyd  &  Company."  The  result  of  these 
amendments  was  tbat  the  complainants,  find- 
ing the  bonds  in  tbe  possession  of  Mrs.  Brown 
under  a  ^t  from  her  buslrand.  elected  to  pro- 
cee<)  against  ber  for  tbe  enforcement  of  tbe 
equitable  lien  which  they  asserted,  and  the  de- 
fendants added  a  new  gpround  to  tbeir  original 
defense  by  asserting,  not  that  the  bonds  had 
been  returned  to  Brown  *in  consequence [66 1 
of  tbe  payment  by  him  of  tbe  debt  for  which 
they  bad  beeo  pledged,  hot  tbat  Brown  and  his 
estate  had  contributed  more  than  the  value  of 
tbe  bonds  to  the  payment  of  the  debts  of  Lloyd 
&  Company.  The  circuit  court,  finding  that 
the  contract  between  Walker  &  Company  and 
Brown  created  no  equitable  lien  on  the  bonds, 
bat  only  an  ordinary  contract  relation,  con- 
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cinded  tbflt  the  remedy  of  the  complainaots 
was  oot  withta  the  cognizance  of  a  court  of 
equity,  and  therefore  diBintseed  tlie  bill  naery- 
iDg  toe  rifiht  of  Walker  &  Company  to  seek 
relief  agatnsl  Ibe  estate  of  Brown  In  an  action 
at  law.  S8  Fed.  Rep.  33.  The  circuit  court 
of  appeals  for  the  eighth  circuit,  to  which 
court  the  case  was  taken  on  appeal,  rested  its 
decree  of  alfirmnnce  iipon  subsinntially  the 
Baroe  grounds.  27  U.  S.  App.  291.  A  writ 
of  certiorari  waa  allowed  and  the  record  has 
been  broucht  here  for  review. 

The  foflowing  facta  are  established  by  the 
proof: 

lo  1888  J.  C.  Lloyd  and  C!opeley  Lloyd  were 
ennfted  in  butloeu  at  Des  Moines.  Iowa.  T. 
E.lBrown  was  also  a  resident  of  Des  Moloe* 
and  a  man  of  large  fortune.  His  adopted  or 
fosier  daughter  was  tbe  wife  of  J.  C.  Lloyd. 
In  February.  18^9,  J.  C.  Lloyd  and  Copeley 
Lloyd  organized  a  corporation  under  tbe  laws 
of  Iowa,  called  tbe  Lloyd  Merointile  Com- 
pany, and  this  compaay*  either  with  tbe  stock 
of  floods  purchased  In  Ita  own  name  after  its 
organization  or  with  a  stock  which  bad  been 
purcbast-d  previously  by  J.  C.  and  Copeley 
Lloj'd  and  by  them  transferred  to  tbe  corpora- 
tion, commeoced  business  In  March,  litiil),  at 
Tacoma,  Washington  territory.  In  May,  1889, 
part  of  the  stock  of  mercbaodiae  of  ihe  com- 
pany was  moved  to  ElleoBburg,  Washington 
terriiory.  where  a  store  was  opened  in  tbe 
Dame  of  the  corporation,  and  tbe  remainder  of 
the  stock  was  taken  to  Davenport,  In  tbe  same 
territory,  where  m  branch  store 'was  also 
opened.  Between  July  and  the  1st  of  August, 
1889,  J.  C.  Lloyd  and  Copeley  Lloyd  issued  a 
circular,  announcing  tbe  formation  of  i  com- 
mercial firm  under  tbe  name  of  J.  C.  Lloyd  A 
Company,  which,  tt  was  stated,  had  assumed 
all  tbe  debts  of  tbe  Lloyd  Mercantile  Company. 
In  Ibeauiumo  of  1888,  preceding  the  formation 
of  tbe  Hercautile  Company,  the  Lloyds  bought 
from  the  firm  of  Clement,  Bain,  &  Company 
^merchandise  to  tbe  extent  of  $60,000, 

Eart «  vblch  waa  paid  for  in  money  and  tbe 
nlance  evidenced  by  notes.  In  February, 
1889.  there  were  outatandingand  unpaid  not^ 
thus  ftlven  for  the  purchase  price  of  the  mer- 
chandise bought  from  Clement.  Bain,  4k  Com- 
pany, to  tbe  amount  of  $15,000.  Upon 
these  notes  T.  E.  Brown  waa  the  Indorser  or 
surety.  The  makers  of  tbe  notes  being  unable 
to  pay  tbem.  Brown  banded  to  Lloyd  fifteen 
bonds  of  the  denomination  of  $l,0dO  each  of 
the  city  of  Mempbis  for  tbe  express  and  only 
purpose  of  enabiiag  Lloyd  to  use  the  bonds  as 
collateral  security  for  a  loan  to  be  procured 
with  which  to  pay  the  outstanding  notes  upon 
which  be  (Brown)  was  surely.  Lloyd  called 
upon  the  firm  of  Jamea  H.  Walker  &  Com- 
pany of  Cbicago  to  as^t  him  in  obtaining  this 
loan.  Mason,  a  confidential  employee,  manag- 
ing tbe  credits  of  Walker  &  Company,  co-ope- 
rated with  Lloyd  In  his  effort  to  borrow  money 
on  the  necurity  of  the  bonds  of  Brown.  The 
Union  National  Bank  of  Cbicago.  wbo«e  presi- 
dent was  a  member  of  the  firm  of  Walker  & 
Company,  lent  Lloyd  the  money,  and  the  fifteen 
Memphis  bonds  were  pledged  as  collateral  for 
this  loan.  Subsequently,  from  May  to  July, 
1889.  Walker  ft  Company  sold  and  ahipped  to 
tbe  Ll<^d  Mercantile  Company  a  very  oonaid- 
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erable  amount  of  mercbaodiae,  and  at  tbe  tlm» 
of  the  dissolution  of  the  corporation  and  the- 
formation  of  the  firm  the  Lloyd  UercaDtO*- 
Company  owed  Walker  ft  Company  a  halaooe 
of  account  to  the  extent  of  $1,I^.?8.  Durinr 
the  course  of  these  dealings  tbe  note  which  hao' 
been  elven  by  Lloyd  to  tbe  Union  Bank,  sup- 
ported  by  tbe  Memphis  bonds  aa  cotlatenu, 
reached  maturity  and  through  the  friendlr  co- 
operation of  Walker  ft  Company  tbe  bank- 
which  held  It.  at  tbe  request  of  Lloyd,  ex- 
tended tbe  term  for  its  payment.  After  the- 
formation  of  the  partnership  of  Lloyd  &  Com- 

Eny,  Lloyd  desired  to  purchase  on  credit  a- 
-ge  amount  of  goods  from  Walker  ft  Com- 
pany, and  lurnlsbed,  on  bdoc  called  upon,  a 
statement  of  the  Condition  of  tbe  firm.  Thia- 
statement  indicated  tfae  solvency  of  the  firm, 
but  contained  no  mention  of  a  claim  in  favor 
of  Brown  resulting  from  the  Memphis  boml 
transaction.  Upon  inquiry  being  addreased  br 
Mason  to  Lloyd  on  the  subject,  *be  de*  [063- 
clared  that  he  bad  not  Inctuded  in  bis  slatemeot 
a  debt  In  favor  of  Brown  growing  out  of  tbe- 
lending  of  the  Memphis  bonds,  because  It  wa» 
a  mere  friendly  arrangement  between  himself 
and  Brown,  and  "he  did  not  regard  It  exactly 
as  a  debt."  Mason  thereupon  made  a  memo- 
randum on  the  bottom  of  the  statement  as  fol- 
lows: "In  addition  to  above  liability,  owe  Mr. 
T.  R  Brown,  Dea  Moines,  Iowa,  $15,000.  pay- 
able at  our  convenience.  Tbta  Is  In  the  city  of 
Memphis,  Tennessee,  bonds,  now  bypotbecuted 
Union  National  l^nk  for  loan  eoual  ii» 
amount."  Mason  thereupon  Informea  Lloyd 
"that  those  bonds  or  the  proceeds  of  tboe» 
bonds  were  oot  to  be  returned  or  paid  to  Mr. 
Brown  until  our  debt  is  paid,"  aod  Lloyd  re- 
quested Mason  to  dictate  iiiob  a  letter  as  he 
might  wish  Brown  to  sign  and  it  woold  he- 
signed.  Mason  then  dictated  a  letter,  wblch  i» 
the  one  referred  to  in  the  bill  of  complaint 
aa  evidencing  the  contract,  aod  which,  aa  al- 
ready stated,  was  set  out  In  full  In  the  answer: 

Chicago.  Sept.  21.  1889. 
Messrs.  James  H.Walkerft  Co..  Chicago.  DL 
Gentlemen:  I  beg  to  advise  you  that  the  loaa 
of  fifteen  thousand  dollars,  Memphis  bonds, 
made  by  me  to  Mr.  J.  C.  Lloyd  for  the  use  of 
Messrs.  Lloyd  ft  Co..  Ellensburgh.  Wash. 
Terr. ,  is  with  the  understanding  that  any  in- 
debtedness that  tbey  may  be  owing  you  at  any 
time  shall  be  paid  before  tbe  return  to  me  of 
these  bonds,  or  tbe  value  thereof,  and  thai 
these  bonds,  or  the  value  thereof,  are  at  tbe  risk 
of  the  business  of  Lloyd  ft  Co.,  so  far  aa  any 
claim  you  may  have  against  said  Lloyd  ft 
Is  concerned.  Tours  truly. 

T.  B.  BROira. 

Pending  the  sending  of  this  letter  by  Lloyd 
to  Brown,  and  its  return  lo  Walker  ft  Com- 
pany, with  the  signature  of  Brown  alflxed  to- 
It,  toe  goods  which  bad  been' ordered  by  Lloyd 
were  prepared  for  shipment,  but  were  retained 
and  were  only  shipped  on  tfae  receipt  of  the 
letter.  Subsequently  in  December,  1889, 
Lloyd  ft  Co.  became  insolvent,  and  the  debt 
to  Walker  ft  Co..  Mnonnting  to  $18,916.89^ 
remains  unpaid. 

*The  questions  which  first  require  solu  [964 
tioo  are,  Did  the  agreement  embodied  In  the  let- 
ter crcatean  equitable  lien,ln  favor  of  Walker  A 
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Company  npoo  tbe  bonds  of  Brown  pledsed  to 
tlie  Union  National  Bank,  and  if  so,  were  they 
returned  to  Brown  nnder  sucb  cfrcumstancea 
aa  to  cause  tbe  lien,  If  any  existed,  to  be  oper- 
ative against  tbe  bonds  in  tbe  bnoda  of  Mrs. 
Brown,  wbo  bolds  tbem  under  a  jitft  from 
Brown,  and  therefore  iubject  to  such  lien,  If 
any,  attached  to  them  In  the  bands  ot  Brown? 
Before  considertnf;  tbe  contract  Itself,  and  the 
issue  of  fact  wblcb  arises,  it  is  necessary  to  fix 
tbe  le^al  prlncfples  by  which  the  question  of 
equitable  lien  Is  to  be  determined.  It  is  clear 
that  if  the  express  intention  of  the  parties  was 
to  create  an  equitable  lien  upon  the  bonds  or 
tbe  value  thereof,  or  if  such  intention  arises  by 
a  necessary  implication  from  the  terms  of  the 
agreement  construed  with  reference  to  tbe 
snuatlon  of  the  parties  at  the  time  of  tbe  con- 
tract, and  by  the  attendant  circumstances, 
such  equitable  Hen  wilt  be  enforced  by  h  court 
of  equity  against  tbe  bonds  In  the  haods  of 
Brown  or  against  third  persons  who  are  volun- 
teen  or  ban  notice.  It  is  well  settled,  said 
tbe  court.  In  Pindk  v.  AntAonp.  8  Allen,  ft86, 
"that  a  party  may  by  express  agreement  create 
a  cbane  or  claim  in  tbe  nature  of  a  lien  on  real 
as  well  as  on  personal  estate  of  which  he  is  the 
owner  or  possessor,  and  that  equity  will  estab- 
lish and  enforce  sucb  charge  or  claim,  not  only 
against  tbe  i»rty  who  stipulated  to  give  K,  but 
also  against  third  persons,  who  are  either  vd- 
unteers,  or  who  take  the  estate  on  which  the 
lien  is  agreed  to  be  given,  with  notice  of  tbe 
stipulation."  The  subject  was  very  fully  re- 
viewed with  reference  to  the  English  and 
American  authorities  in  Ketehum  v.  St.  Louis, 
101  n.  B.  806  [2S:  999],  where  tbe  language 
just  cited  was  approved  and  that  ruling  was 
considered  and  reaffirmed,  during  this  term, 
In  Fourth  Street  Nat.  Bank  v.  Tardley.  165  U, 
8.  684  [ante,  856].  Pomeroy  In  bis  work  on 
Equity  Jurisprudence  (vol.3,  %  1285), condenses 
and  states  the  general  result  of  the  authorities 
OB  the  subject,  as  follows: 

"The  doctrine  may  be  stated  In  its  most 
genoral  form  that  every  express  executory 
agreement  In  writing,  wherebv  the  contracting 
urty  sufficiently  Indlcatea  an  intention  to  make 
o6oJ  *8ome  particular  property,  real  or  per- 
sonal, or  fund,  therein  described  or  identined, 
a  security  for  a  debt  or  other  obligation,  or 
whereby  tbe  party  promises  to  convey  or 
uslgD  or  transfw  toe  property  as  security, 
creates  an  equitable  Hen  upon  the  property  so 
Indicated,  which  is  enforceable  against  the 
property  In  the  bands,  not  only  of  the  orlgtoal 
contractor,  but  of  bis  heirs,  administrators, 
executors,  voluntary  assignees,  and  purchasers 
or  encumbrancers  with  notice.  .  .  .  The  ulti- 
mate grounds  and  motives  of  this  doctrine  are 
explained  In  the  preceding  section;  but  tbe 
doctrine  itself  Is  clearlr  an  application  of  tbe 
maxim,  equity  regarcu  as  done  that  which 
ought  to  be  done." 

Tbe  words  of  the  contract,  embodied  In  the 
letter,  are  aa  follows:  "I  bee  to  advise  you 
that  the  loan  of  $15,000,  Memphis  bonds,  made 
by  me  for  tbe  use  of  Messrs.  Lloyd  &  Com- 
pany, Ellensburg,  Is  with  tbe  understanding 
that  any  indebtedness  that  they  may  be  owing 
to  you  at  any  time  shall  be  paid  before  tbe 
return  to  me  of  these  bonds,  or  the  value 
thereof,  and  that  these  bonds,  or  tbe  value 
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thereof,  are  at  the  risk  of  tbe  business  of  Lloyd 
A  Compacy,  so  far  as  any  claim  you  mny  bovA 
against  said  Lloyd  &  Company  is  concerned." 
This  language  certainly  designates  the  bonds- 
or  the  value  thereof  as  a  security  for  tbe  dcht 
to  WalkerA  Company.  Itsayslhattbe  bonds 
belonging  to  Brown  shall  not  be  returned  to 
him  so  long  as  the  debt  to  Walker  is  unpsid. 
It  thus  provides  for  the  keeping  in  the  bands 
of  Llovd  &  Company  of  tbe  bonds  until  the 
debt  of  Walker  is  discharged.  Having  stipu- 
lated for  retaining  the  Donds  as  long  as 
Walker's  debt  existed,  the  agreement  proceeds 
to  dedicate  the  property  thus  retained  exclu- 
sively to  tbe  payment  of  Walker's  debt,  for  It 
says,  not  that  tbe  property  so  held  shall  become- 
an  asset  of  tbe  firm,  not  that  it  shall  be  liable 
to  the  general  creditors  of  Lloyd  &  Company, 
but  that  the  bonds  or  tbe  value  thereof  are  to- 
remain  at  the  risk  of  tbe  business  of  Lloyd  & 
Company  aofar  a»  any  daim  that  you  (  Walker 
it  Oompanp)  may  hate.  To  construe  tbe  coo 
tract  as  making  the  bonds  a  mere  general  asset 
of  tbe  firm  would  not  only  eliminate  tbe  words 
"in  so  *far  as  vou  (Walker  A  Company)[606 
are  concerned,^'  bat  would  operate  an  injustice 
to  Brown  by  presupposing  that  be  haa  given 
up  his  property  for  tbe  general  purposes  of  tbe 
firm  of  Lloyd  &  Company,  when,  on  tbe  con- 
trary, in  exfmsi  language,  the  contract  pro- 
vides that  only  one  CKdltor  of  Lloyd  &  Com- 
pany, ^o  wit.  Walker  &  Company,  should 
exercise  recourse  on  tbe  bonds.  To  dedicate 
property  to  a  particular  purpose,  to  provide- 
that  a  specified  creditor  and  that  creditor  alone, 
shall  be  authorized  to  seek  pavment  of  bit- 
debt  from  the  property  or  its  value,  is  oAmis- 
lakably  to  create  an  equitable  lien. 

Nor  does  the  fact  ibat  tbe  letter  provides  that 
these  bonds  or  tbe  value  thereof  shall  be  "at 
the  risk  of  the  business  of  Lloyd  &  Company" 
change  the  manifest  significance  of  the  con- 
tract, for  these  words  are  followed  by  tbe 
qualifying  language  "so  far  as  any  claim  you 
may  have  against  Lloyd  &  Company  is  con- 
cerned." The  bonds  were  at  the  risk  ot  tbe 
business  In  a  twofold  sense,  tit.,  the  debt  of 
Walker  and  the  sum  for  which  they  were 

eledged.  Manifestly,  the  dedication  of 
irown's  bonds  to  tbe  particular  and  special 
payment  of  Walker's  debt,  a  debt  due  by  the 
business  of  Lloyd  &  Company,  left  tbe  bonds 
as  a  necessary  ccmsequence  of  the  equitable  Ilea 
which  tbe  contract  created  at  tbe  risk  of  the 
busineas,  that  is  to  say,  if  the  business  did  not 
pay  tbe  debt  wblcb  it  owed  to  Walker  A 
Company,  the  bonds  or  their  value  were  sub- 
mitted to  tbe  risk  of  such  nonpayment,  and 
therefore  subject  to  tbe  equitable  lien,  If  tbe- 
risk  of  tbe  business  made  it  necessary  for 
Walker  &  Company  to  exerplse  the  lien  which 
the  coniract  gave  that  firm.  The  contention 
that  the  words  **at  the  risk  of  the  business" 
Indicate  that  the  parties  to  tbe  contract  did 
not  Intend  a  Hen  on  tbe  bonds,  since  that 
provision  submitted  the  bonds  to  tbe  entire  risk' 
of  tbe  business  of  Lloyd  &  Company  for  every 
purpose,  and  therefore  authorized  that  firm.  If 
they  recovered  possession  of  tbem,  to  use  tbem 
for  any  other  debt  which  they  might  owe,  or 
to  sell  them  and  apply  the  proceeds  to  their 
business  generally,  is  unsuund,  since  It  entirely 
overlooks  tbe  express  averment  of  the  answer 
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thnt  the  boods  were  lent  by  Brown  to  Lloyd  & 
Company  for  ooe  purpose  alone,  that  i«,  lo  be 
4t67]used*as  collateral  foraparticDlardebt  and 
tioDo  (liber.  The  exfatence  of  tbls  debt  at  the 
iime  tbc  letter  was  written  is  also  averred  Id  the 
ADSwer,  and  this  Tact  additiooally  elucidates, 
noi  odIv  tbc  mcaaitig  of  the  words  "at  the  risk 
of  ihc  busioess,"  but  also  the  slipulatioD  that 
the  bonds  "or  their  ralue"  should  be  at  such 
risk.  The  loan  for  which  the  boods  had  been 
placed  as  securitT  was  a  debt  of  Lloyd  & 
Compnny.  The  aoility  of  Lloyd  &  Company 
to  pHV  this  debt  was  a  risk  upoa  which  the 
coming  bock  of  the  bonds  loto  the  possession 
of  Lloyd  &  Company  depended.  The  contract 
considering  the  possibility  of  the  payment  of 
the  debt  by  Lloyd  &  Company,  and  the  arising 
therefore  of  the  right  of  that  firm  to  retake 
possession  of  the  bonds,  slipiilates  for  their 
nonreturn  In  that  event  to  Brown.  On  the 
other  hand,  considering  that  the  firm  of  Lloyd 
&  Company  might  be  unable  to  pay  the  debt, 
nod  therefore  fail  to  recover  possession  of  the 
bonds,  the  contract  provides  that  the  claim  in 
favor  of  Brown  for  the  value  of  his  bunds,  lost 
by  the  failure  of  the  firm  to  pay  the  debt  for 
■which  they  were  pledged,  should  not  be  pre- 
ferred agninst  the  assets  of  Lloyd  &  Compaoy 
to  the  detriment  of  Walker's  claim.  Now,  the 
restriction  placed  on  Brown  as  to  the  nooexer 
ciRe  of  his  claim  for  the  value  In  consequence 
of  the  risk  to  which  the  bonds  were  subjected 
from  the  outstandlns  pledge  canuot  destroy  the 
express  provision  against  the  relum  of  the 
bonds  tr>  Brown  lo  the  event  that  the  risk  of 
the  business  did  not  prevent  their  coming  back 
Inin-the  possession  of  Lloyd  &  Company. 

Equally  without  force  ia  the  assertion  that, 
inn<imucb  as  the  face  value  of  the  bonds  was 
$1 5,000,  and  the  debt  for  which  they  were  then 
pledged  was  $15,000,  therefore  the  parttes 
could  not  have  contemplated  the  coming  back 
of  the  bonds  into  the  possession  of  Lloyd  & 
Company  and  their  return  to  Brown.  This 
argument,  if  accepted,  would  read  out  of  the 
contract  its  express  language  providing  against 
the  return  to  Brown  in  the  contingency  stated. 
Of  course,  the  lien  in  favor  of  Walker  & 
Company  was  subordinate  to  the  prior  and  out- 
standing claim  resulting  from  the  pled  ge;but  the 
obvious  purpose  of  the  contract,  while  consld- 
66S)ering  that  fact,  was  to  *give  to  Walker  & 
Company  the  benefit  of  the  bonds  as  a  security 
for  their  claim  in  the  event  Lloyd  &  Company 
discharged  the  debt  for  which  they  were 
pledged,  from  theiras8eti,and  therebv became 
entitled  to  the  possession  of  the  bonds.  This 
construction  of  the  contract  and  of  the  rights 
of  the  parties  under  it  was  that  entertained 
when  the  answer  was  filed  and  before  the 
proof  bad  been  taken,  since  ttie  answer  ex- 
pressly asserts  that  the  pledged  debt  bad  not 
been  paid  Ij  Llovd  &  Comrany.  but  was 
made  solely  from  the  assets  of  Brown  in  order 
To  prevent  the  sale  of  the  bonds,  and  therefore 
bis  obligation  under  the  contract  bad  been 
discharged.  Tbc  subsequent  amendment  to 
the  answer,  which  gave  a  different  view  of  the 
contract,  was  made  after  the  coming  In  of  the 
proof,  which  demonstrated  the  fact,  as  we 
shall  hereafter  see,  to  be  that  the  payment  of 
the  debt  had  not  been  made  by  Brown,  but  1^ 
Lloyd  &  Company.  If  there  be  amblgni^  In 
■8W 
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the  contract  resort  may  be  had  to  the  situation 
of  the  parties  and  the  circumstances  under 
which  it  was  entered  into  for  the  purpOH,  not 
of  changing  the  writing,  but  oi  turnhihinc 
light  by  which  to  ascertain  Its  actual  signUT 
cance.  Itunkle  t.  Burnham,  158  U.  S.  894 
[38:  6971. 

Resorting  to  these  meaos,  the  purpose  of  the 
parties  to  create  a  Iten  upon  the  bonds  or  their 
value  is  clearly  manifest  At  the  Ume  the  con- 
tract was  entered  into,  the  bonds  were  held  as 
collateral  security  for  a  loan  obtained  by  Lloyd 
to  pay  off  a  debt,  for  which  Brown  was  bound, 
contracted  for  the  purchase  price  of  merchan- 
dise. The  proof  conclusively  sustains  tbe  aver- 
ments of  tbe  answer  that  the  bonds  bad  been 
given  by  Brown,  not  for  the  general  purpose 
of  tbe  business  of  Lloyd  &  Company,  but  ex- 
clusively to  enable  that  firm  to  pay  this  par- 
ticular debt.  This  refutes  the  theory  that  the 
bonds  were  in  the  bands  of  Lloyd  &  Company 
for  every  purpose,  and  suggests  the  intention 
of  the  parties  tbat  on  the  payment  of  tbe  old 
debt  by  Lloyd  &  Company  for  the  purchase  of 
goods,  for  which  tbe  twnds  were  pledged,  they 
should  occupy  the  same  relation  to  the  new 
debt  for  the  same  purpose  which  was  alMUt  to 
be  created.  Nor  Is  there  force  in  the  argument 
that  the  statement  made  by  Mason  to  Llord  & 
'Company  preceding  the  writing  of  the  [€169 
letter  conclusively  shows  tbat  Walker  &  Com- 
pany did  not  contemplate  a  lien  upon  the  bonds, 
and' therefore  that  Oie  letter  embodying  tbe 
contract  which  they  exacted  before  giving  tbe 
credit  mutt  be  held  not  to  have  given  rise  to 
the  lien.  This  suggestion  is  predicated  upon  the 
fact  that  in  the  conversation  tbe  words  "or 
proceeds"  of  Uie  bonds  were  used  by  Mason. 
But  the  contract  contains  no  such  words;  it 
stipulates  against  the  return  of  the  bonds  to 
Brown,  and  against  the  use  by  Brown  of  bis 
claim  against  the  assets  for  the  value  of  the 
bonds.  The  use  by  Mason  of  the  word  "pro- 
ceeds" cannot  be  held  to  obliterate  the  written 
contract,  and  If  resort  is  to  be  had  to  the  at- 
tendant circumstances,  it  must  be  so  bad,  not 
to  a  particular  word  used  in  a  conversation,  but 
the  whole  of  the  situation  must  be  considered. 
If  this  is  done.  It  becomes  clear  tbat  as  Walker 
A  Company  were  familiar  with  the  transaction 
by  which  the  bonds  bad  been  deliverMi  to 
Lloyd  &  Company  by  Brown  for  tbe  purpoas 
of  being  used  as  collateral  for  a  particular  debt, 
which  was  confirmed  by  tbe  statement  made 
to  them  by  Lloyd  at  the  time  of  tbe  transac- 
tion, we  cannot  presume  that  they  treated  with 
Lloyd  as  having  other  power  over  tbe  boods 
than  tbe  limited  purpose  for  which  Brown  had 
loaned  them.  From  these  considerations  we 
conclude  that  the  contractprovided  for  a  Uen 
upon  the  boods  to  secure  Walker's  debt  subor- 
dinate to  the  then  outstanding  Uen  resultinc 
from  the  existing  pledge,  and  stipulated 
against  a  return  of  toe  bonds  In  the  event  of 
the  payment  Of  the  debt  by  Lloyd  &  Com- 
pany, and  imposed  upon  Brown  the  obligatioo 
not  to  assert  quoad  the  debt  of  Walker  &  Com- 
pany, a  claim  against  tbe  assets  of  Lloyd  A 
Company  for  the  value  la  the  event  the  risk 
of  the  business,  the  outstanding  pledge,  pre- 
vented the  return  of  the  bonds  to  the  poeses- 
sion  of  Lloyd  A  Company. 

The  qoestloD  then  arises,  Were  the  boadi 
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absorbed  by  the  risk  of  the  badnefls,  or  wen  I  ond  to  rank,  also  at  the  instigation  and  request 
tbev,  CD  the  contrHry,  returoMl  to  Brown  )□  of  Brown,  was  execated  by  tb«  firm  In  favor 


Tiotation  of  the  contract  and  subject  to  the 
«quUab'ie  Hen  which  the  contract  created  to  se- 
«ure  ibe  payment  of  the  debt  due  Walker  & 
Company?  Shortly  after  the  makioe  of  the 
contract,  that  is,  oa  October  26  and  W,  1880, 
^70]*two  payments,  one  for  $7,800,  and  the 
other  for  98,700,  were  made  on  nccoiint  of  the 
^ebtdue  tbe  Union  National  Dank  for  which 
the  bonds  were  held  as  collateral.  When  these 
two  paymentfi,  ag^rcfialing  $10,000,  were 
fnade,  ten  of  the  Memphis  bonds  were  de- 
livered by  the  bank  to  Lloyd  and  by  him  re- 
turned to  Brown.  Subsequently,  oo  Decem- 
ter  17, 1880,  the  bnlance  uf  tbe  debt.  $5,000, 
was  paid  to  tbe  bank,  aod  the  rematoder  of 
the  Douda  were  alM  returned  to  Brown.  Aa 
to  the  source  whence  the  money  wherewith  the 
pnyment  of  October  26-  of  $7,800  wss  made, 
the  tesiEmony  of  Lloyd  Is,  to  speak  mildly,  of 
an  evasive  character.  The  proof,  bowever, 
«ODCluBively  establishes  that  Ibis  payment  was 
tnade  as  followa:  Lloyd  and  Brown  (»lled  at 
the  Polk  County  Savings  Bank  of  Des  Moines, 
Iowa,  and  a  loan  was  asked.  In  the  name  of 
Lloyd,  for  $7,S00,  and  a  olnety-day  note  for 
thai  amount  wus  drawn  by  Lloyd  to  tbe  order 
of  the  bank.  This  note  after  being  iodoraed  by 
Brown  was  discounted  by  tbe  savings  bank, 
the  bank  giving  for  the  net  amount  of  the  dis- 
count a  draft  on  New  York,  which  was  used 
to  make  the  payment  to  the  Uolon  Naiional 
Bank.  The  payment  of  October  20  of  $3,700 
is,  by  the  uoconi radioed  testimony,  shown  to 
liave  been  made  solely  ft'om  the  assets  of  Lloyd 
^  Company.  The  payment  on  December  17 
cf  the  $5,000  was  made  in  this  way.  Brown 
<lrew  two  drafts  for  $2,500  each  on  Lloyd  & 
Company  at  Blleosburg  to  the  order  of  the 
Iowa  Kuiiooal  Bank  of  Dea  Moines,  aod  these 
drafts  were  discounted  by  that  bank  and  the 
prnoecda  put  (o  Brown's  rredlt  Id  account. 
He  tbcn  purchased  a  draft  to  Ibe  order  of  tbe 
VniOD  National  Bank  for  $5,0(K>,  giving  bis 
«beck  on  his  own  bank  account  in  payment 
of  the  draft.  Tbe  draft  so  purchased  was  uxed 
for  the  payment  of  the  balance  due  the  Union 
National  Bank,  by  which  final  payment  the  re- 
lease of  the  remainder  of  the  bonds  wns  ac- 
complished- The  two  drafts  drawn  by  Brown 
on  Iiloyd  &  Company  were  forwarded  by  the 
Iowa  bank  to  EUensburg  for  collection.  One 
of  ibem  was  paid  in  full  from  tbe  assets  of 
Lloyd  A  Company  before  their  failure,  the 
other  Tcmaloed  uopnid  at  ibe  date  of  their  fail- 
ure, and  was  treated  bv  Brown  as  a  liability  of 
tbeflrm.and  was  used  for  tbe  purposeof  atworb- 
<(7  I  ]  ing  "Its  assets  in  the  manner  to  be  here- 
after staled.  On  the  drawing  of  these  drafts 
Brown  credited  Lloyd  &  Company  in  account 
vith  the  amount  thereof,  and  against  tbla 
«redit  be  debited  Doyd  &  Company  wiib  tbe 
$5,C00,  which  he  paid  for  account  of  Lloyd 
for  the  final  pavmeot  on  the  note  due  the 
Union  National  Bank. 

Near  the  middle  of  December,  1889.  Brown 
was  in  Ellensburg.  and  on  the  26lb  of  Decem- 
ber, at  the  insil&atiOD  of  Brown,  a  chattel 
mortgage  upon  the  stock  of  goods  of  J.  C. 
Lloyd  &  Company  was  executed  in  favor  of 
<lie  Iowa  National  Bonk  of  Dea  Moines  for 
^17,500,  and  on  Ihffsame  day  a  mortgage  see- 
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of  tbe  Polk  County  Savings  Bank  for  $7.S00. 
Included  in  the  amount  of  tbe  debt  secured  by 
the  mortgage  to  the  Polk  County  Savings 
Bank  were  tbe  notes  for  $7,500  given  by  Lloyd 
and  indorsed  by  Brown,  from  the  proceeds  of 
which  the  first  payment  of  $7,800  was  made. 
Included  in  the  debt  of  tbe  lowa  National 
Bank,  for  which  the  mortgage  was  given,  was 
the  draft  for  $2,600,  which,  as  has  been  al- 
ready staled ,  was  not  paid  at  that  date  by  Lloyd 
&  Company.  The  balance  of  tbe  debt  In  favor 
of  the  Iowa  National  Bank  represented  re- 
newal notes  of  Lloyd  indorsed  by  Brown, 
which  were  held  by  the  Iowa  National  Bank, 
tbe  original  notes  bavlne  been  prior  in  date  to 
tbe  formation  of  Lloyd  &  Company. 

The  proof  leaves  oo  doubt  that  the  execuUon 
of  these  mortgages  was  brought  about  by 
Brown,  who  thus  sought  to  secure  the  stock  of 
goods  of  Lloyd  &  Company  for  the  purpose  of 
paylns  tbe  debts  for  which  he  asserted  htmaelf 
to  oe  indirectly  liable.  Indeed,  aa  to  tbe  mort- 
gage taken  in  faTor  of  tbe  Iowa  National  Bank 
the  unchallenged  proof  is  that  Brown  acted  io 
procuring  the  mortjrage  without  reference toor 
instructions  from  the  bank,  but  siilely  in  his 
own  interest.  Having  thus  obtained  the  two 
mortgage  upon  the  stock  of  goods,  he  pro- 
ceeded, by  way  of  procuring  a  mortgage  on 
real  esute  of  Lloyd,  of  assignments  of  a  lease- 
bold  held  bv  him  or  his  firm,  assignment  of  a 
mortgage  claim  existing  In  favor  of  Lloyd  A 
Company,  aod  by  receipt  of  $7,000  in  cash  pro- 
cured by  *Lloyd  by  mortgage  upon  real  [072 
estate,  to  make  himself  master  of  tbe  situation 
so  as  to  apply  practically  all  the  property  of 
Lloyd  &  Company  and  Lloyd  IndiTidnaliy  to 
the  payment  of  debts  claimed  to  be  due  blm  Ijj 
Lloyd  &  Company,  including  those  debts  for 
which  he  waa  contingently  liable.  Having 
thus  secured  to  the  utmost  all  bis  claims 
against  Lloyd  &  Company  by  treating  the 
debts  upon  which  be  was  contingently  liable 
as  the  debts  of  Lloyd  A  Company,  a  chattel 
mortgage  inferior  in  rank  to  those  taken  in  tbe 
name  of  others,  was  executed  In  favor  of 
Walker  <Se  Company  for  a  part  of  tbe  debt  due 
them,  and  they  were  advised  ij  telegram  of 
tbe  fact.  Tbe  failure  of  Lloyd  &  Company  at 
once  followed  these  occurrences.  Attachments 
were  sued  out  by  many  general  creditors  and 
Ibe  business  was  wrecked.  Without  going 
Into  details  aa  to  the  result  of  the  mortgages 
and  attachments,  It  suflBces  tossy  that  nothing 
was  paid  on  account  of  Walker  &  Company's 
debt. 

The  contention  that  $9,800  of  the  money  paid 
on  account  of  tbe  debt  of  the  Union  National 
Bank  for  $16,000  must  be  considered  as  solely 
made  by  Brown  Is  without  merit.  This  claim 
Is  00  the  fact  that  tbe  notes  for  $7,500 
which  were  discounted  by  the  PolkCnunty  Sav- 
ings Bank,  and  from  which  discount  tbe  money 
was  derived  to  make  the  payment  of  $7,800, 
were  Indorsed  by  Brown,  and  upon  the  further 
fact  that  one  of  the  two  drafts  of  $2,500  each 
which  were  drawn  upon  Lloyd  &  Company  to 
make  up  the  $5,000,  and  which  was  discounted 
hj  the  lows  National  Bank,  was  drawn  by 
Brown.  The  notes  and  tbe  draft  were  pri> 
marily  obligations  of  Lloyd  &  Company.  The 
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«ODtnct  between  Brown  tnd  Walker  &  Com- 
piDj  from  which  the  lien  on  the  bonds  arose 
forbade  the  return  of  the  bonds,  and  besides 
Blipulated,  In  the  event  of  their  betng  lost  by 
the  risk  of  the  business,  that  the  claim  forthefr 
value,  in  favor  of  Brown  as  against  Lloyd  & 
Company,  should  not  be  urged  until  the  pav- 
mcDt  of  the  debt  of  Walker  &  Company.  It 
would  be  af^ninst  the  most  elementary  rules  of 
good  conscience  and  of  fair  dealing  to  allow 
Brown  to  treat  the  paymentof  the  debt  as  bav- 
iOK  been  made  by  Lloyd  ft  Company.and  there- 
673]  fore  to  enforce  against  the 'assets  of  that 
firm  the  entire  claim,  to  the  detriment  of 
Walker  &  Company,  and  at  the  same  time  to 
allow  Brown  to  defeat  tbe  Hen  on  the  bonds 
upon  the  contrary  hypothesis  that  Uie  entire 

Sayment  had  been  made  by  him.  Brown,  not 
y  Lloyd  &  Company.  No courtof  conscience 
can  permit  Brown  to  speculate  on  his  chances 
of  securing  himself  for  all  his  claims  by  defeat- 
ing the  lien  of  Walker  &  Company  cn  the 
one  band,  and  then  on  the  other  to  allow  htm 
to  assume  a  conflicting  attitude  in  order  to  de- 
stroy the  lien.  Having  asserted  the  clatmi  as 
debts  of  Lloyd  &  Company,  having  sought  to 
absorb  the  assets  on  this  theory.  Brown  u  con- 
cluded by  his  conduct. 

The  claim  Kt  up  in  the  amended  answer, 
that  because  Brown  had  other  debts  of  Lloyd 
ACompany  which  are  unpaid,  therefore  be  had 
contributed  to  the  amount  of  $15,000  to  the 
assets  of  Lloyd  &  Company,  and  thus  per- 
formed his  contract,  is  as  wanting  In  equity  as 
the  contention  which  we  have  just  considered. 
It  is  far  from  clear  from  the  record  whether 
these  asserted  debts  have  not  really  been 
paid  or  secured,  but  if  they  have  not  the 
stipulation  of  the  contract  which  forbade  the 
return  of  the  bouda  was  for  the  beneflt  of 
Walker  A  Comuany,  not  for  that  of  all  the 
creditor!  of  Lloyd  &  Company.  Having  dedi- 
cated the  bonds  belonging  to  him  to  the  pay- 
ment of  the  debt.  Brown  cannot  be  beard 
to  make  an  exertion  in  favor  of  claims 
held  by  himself.  If  any  such  then  existed  or 
thereafter  arose,  so  as  to  destroy  the  security 
created  bv  him  In  favor  of  Walker  &  Com- 
pany, and  upon  the  faith  of  which  they  con- 
tracted. If  there  were  debts  due  Brown  by 
Lloyd  &  Company  they  were  as  completely  ex- 
cluded from  interfering  with  the  lien  of 
Walker  &  Company  upon  the  bonds  as  If  they 
bad  been  held  by  third  persons. 

The  contention  that  the  debt  of  Walker  A 
Company  was  extinguished  from  the  fact  that 
after  having  accepted  the  mortgage  security 
for  a  part  of  their  debt,  they  united  with  other 
mortgage  creditors  in  buying  the  rights  of  cer- 
tain attaching  creditors,  and  thereafter  sold  the 
stock  of  goods  without  foreclosure,  is  fully  an- 
swered by  the  statement  that  there  is  no  proof 
whatever  of  any  agreement  that  the  taking  of 
674]  'security  should  extinguish  Ihe  orl^nal 
claim,  and  the  proof  Is  also  clear  that  the  acts  of 
Walker  as  to  the  purchase  of  the  rights  of  tbe 
attaching  creditors  and  Ihe  subsequent  dealings 
with  tbe  property  were  upon  tbe  express  un- 
derstanding with  Brown  that  these  transac- 
tions sboaid  In  no  way  Impair  tbe  rights  of 
Walker  A  Company  under  theconliKt  which 
we  have  considered. 
The  aiserted  right  of  Walker  ft  Company  to 
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enforce  against  the  estate  of  Brown  a  claim  for 
$560.14,  averred  to  have  been  expended  in  an 
effort  to  collect  the  debt  due  by  Llovd  ft  Com- 
pany upon  an  alleged  agreement  of  Brown  to 
repay  the  same,  was  not  pressed  at  the  hearinif, 
and  wedo  not  therefore  determine  whether  tbe 
sum  was  really  due,  and  whether,  If  due,  it  l» 
enforceable  in  a  court  of  equity. 

There  was  a  claim  made  to  the  discussion  at 
bar  that  tbe  Interest  on  the  portion  of  the  detrt 
due  Walker  ft  Company,  which  wns  embraced 
within  the  mortgage  executed  in  Washington, 
bears  10  percent  interest,  and  therefore  should 
be  allowed  at  that  rate.  But  this  claim  over- 
looks the  fact  that  the  bill  is  founded  upon  tbe 
general  account  due  Walker  ft  Compauy,  and 
not  upon  the  mortgage  executed  in  Washing- 
ton, which  represented  only  a  part  of  the 
debt.  Beddes,  the  eccount  due  by  Uoyd 
ft  Company  to  Walker  ft  Company,  taken 
from  the  books  of  the  latter  firm,  was  of- 
fered In  evidence  on  tbe  trial,  and  there  I» 
therein  made  only  a  charge  of  6  per  cent  inter- 
est, computed  to  a  short  time  before  the  filing 
of  the  hill.  This  is  eoodusive  against  the 
claim  of  interest  at  tbe  rate  of  10  per  cent. 
There  Is  also  a  reference  In  the  record  to  several 
Interest  coupons  collected  on  the  Memphie 
bonds  by  Brown  prior  to  bis  death  and  subee- 
quent  to  the  unlawful  return  of  the  bonds  to 
him,  but  tbe  averments  of  the  bill  taken  in 
connection  with  the  amendment  electing  U> 
assert  the  lien  against  the  bonds  in  the  handa 
of  Hrs.  Brown,  as  they  were  when  received 
from  her  bustmnd,  precludea  any  question* 
which  might  otherwise  arise  on  this  subjecL 

As  the  Memphis  bonds  are  admittedly  In  the 
bands  of  Mrs.  Brown  as  a  gift  from  her  hus- 
band,the  enforcement  of  the  *lien  ibereon[67& 
presents  no  question  as  to  the  jurisdiction  of  a. 
court  of  equity  over  the  estate  of  a  decedent. 

It  follow*  from  the  foregoing  that  the  court 
below  erred  In  refusing  to  recognize  the  claim 
of  tbe  complainants  and  to  enforce  In  their  fa- 
vor a  lien  on  tbe  Memphis  hoods  In  tbe  bancb 
of  Mrs.  Brown,  and  for  tbe  errors  in  these  par- 
ticulars the  decree  muai  b«  reterted,  and  tbe  case 
remanded  to  (be  trial  court  for  farther  proceed- 
ings DOi  incousistent  with  this  ofdnion. 


UNITED  STATES,  Appt.^ 
e. 

SANTA  F£. 

(See  ei.  0.  Beporter^  ed.  47B~71TJ 

SpaniA  taw — right  ef  Spaniik  town  to  tand— 
tanddmgnated^xndioatetiaim—^ri^itfeUif 
of  Santa  Fi  to  land. 

L  The  Spanish  law  did  not.  proprlo  t><0orv,  ooofev 
upon  every  Spanish  villa  or  town  a  imnt  of  * 
square  leasues  of  land  to  be  measured  from  the 
center  of  tbe  plaza  of  such  town. 

2.  The  rlffht  of  a  Spaniah  town  to  bold  lend  for 
publio  purposes  was  required  to  be  evMenoed  br 
a  grant  tnm  the  vtoeror  or  governor,  and  suck 
grant  when  made  required  oooflrmatlon  by  tbe 
Crown. 

ft.  Under  tbe  law  of  Spain  It  was  necenaiy  that 
tbe  proper  autbortitee  should  perttcularlr  deslg< 
Bete  the  land  to  be  acquired  lir  towns  or  pnehloa* 
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befon  a  vested  rliibt  or  title  to  the  om  thereof 
coald  aiiso. 

ti  An  Inchoate  claim  which  could  not  have  been 
anerted  as  an  absolute  right  niralngt  the  govern- 
ment of  cither  Spain  or  Mexico,  and  which  was 
■ubjeot  to  ibe  uncontrolled  dlaoretlon  of  Coo- 
fieaa,  is  clearly  not  wltbln  the  parvlew  of  the  act 
of  Uarch  8,  1891.  creatloff  the  court  of  private 
land  olaims  M  Stat  at  L  8U,  chap.  B8i).  and 
therefore  Is  beyond  the  reach  of  judlelal  cognl- 
aooe. 

6.  The  rity  of  Santa  F£  la  not  entitled  to  a  tract 
of  4  square  leogues  of  land  In  trait  tor  the  use  of 

Its  Inbabitanta,  in  the  absence  of  any  evidence  of 
a  (rract  or  that  It  has  ever  possessed  the  land 
or  that  nny  lotholder  in  the  city  claims  to  oim  or 
bold  by  virtue  of  any  title  derived  under  the  sup- 
posed rfirht  of  the  City.  whUb  there  Is  evidence 
ttaat  In  1T16  tbe  city  petitioned  for  and  obtained 
a  grant  of  a  tract  of  swamp  land  situated  within 
the  boundaries  of  the  4  square  leagues  which  are 
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APPEAL  from  a  decree  of  the  Court  of 
Private  Land  Claims  confirmlbg  to  lot- 
bolders  in  the  cftyof  Santa  Fe  the  lots  held  by 
tbem  in  severalty,  and  conSfming  to  tbe  city 
In  trust  for  lis  iohabiLnnta  a  tract  of  4  square 
leagues.  Reteraed,  and  cause  remanded  with 
iDSlraclioQs  to  dismiss  the  suit. 
Tbe  facts  are  stated  in  tbe  opinion, 
ifawn.  jr.  M .  DiekiBsoiit  Assistant  Attor^ 
ney  General,  and  Matthew  O*  Reynolds* 
Special  Assistant  to  the  Attorney  Gieneral,  for 
the  appcltaot. 

Mettrt.  WilliMD  H.  Pope  and  T.  B.  Ca.t- 
ron  (or  appellee. 

Mr.  Justice  White  delivered  Uie  oploloo 
of  tbe  court: 

676]  "This  case  comes  ou  appeal  laken  by 
tbe  TJalted  Stales  from  a  decree  of  tbecourtof 
private  land  claims  confirming  to  tbe  lothnld- 
ers  in  pr'vity  with  the  city  of  SaotaFfi  the  lots 
held  by  tbem  in  severalty  in. that  city,  nod  con- 
firming to  Ibe  city  itself  in  trust  for  the  use  of 
Its  inhabitants  a  tract  of  4  square  leagues 
claimed  by  the  city,  except  mines  of  gold,  sil- 
ver, and  quicksilver,  and  property  appropri- 
ated, used,  occupied,  possessed,  or  owned  by 
tbe  United  States. 

It  is  conceded  or  shown  that  prior  to  1680 
there  existed  a  Spanish  town  known  as  La 
Villa  de  Santa  Fe  which  was  the  seat  of  env- 
erDmeot  of  the  Spanish  province  of  New 
Mexico,  and  that  there  was  also  prior  to  that 
date  ihe  official  mechanism  required  by  the 
Spanish  law  to  direct  the  affairn  of  a  Bpanlsh 
villa  or  town.  Tbe  origin  of  the  town  or  villa 
Is  obscure,  but  the  record  indicates  that  as 
early  as  1643  tbe  settlement  was  made  by  de- 
■erters  from  the  Spanlsb  miliiaiy  force  under 
Coronado,  who  refused  to  accompany  their 
commander  on  his  return  to  Mexico,  and  set- 
tled at  Santa  F6.  In  1680  tbe  Spaniards  were 
driven  out  by  an  Indian  insurrection  and 
Banta  F€  was  destroyed,  the  Spaniards  retreat- 
ing to  Paso  del  Norte,  where  they  remained 
until  1093,  when  Diego  de  Vargas  rcronquered 
the  count^.  In  1693  de  Vargas  re  establisbed 
Santa  F<.  From  that  lime  to  the  Amerlcao 
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occupation — although  the  record  does  not  fix 
tbe  precise  character  of  the  municipal  govern- 
ment—there is  00  doubt  that  there  was  a  set- 
tlement on  Ibe  site  of  ihe  old  villa  of  Santa  Fd, 
and  that  it  was  also  tbe  capital  of  tbe  province. 
In  1851  Santa  F€  was  incorporated  and  its 
boundaries  defined  by  act  of  the  territorial 
legislature  of  New  Mexico.  N.  M.  Laws  IS51- 
'53.  Kearney's  OMe,  113.  The  municipal 
charter  granted  in  1851  was  shortly  thereafter 
repealed,  and  the  prolw'e  Judge  of  tbe  county 
became,  by  operation  of  law,  tbe  custodian  of 
tbe  recordsof  the  corporation,  and  was  atrustee 
to  wind  up  its  affairs.  N.  H.  Laws  185l-'53, 
Kearney's  Code,  273.  No  municipal  body  ex- 
isted from  this  time  until  the  year  1891,  when 
Santa  Fe  was  again  organized  pursuant  to  the 
taws  of  New  Mexico. 

Under  tbe  Stb  section  of  the  act  approved  Jul; 
33, 1854  (10  SUt.atL.308,  chap.  108>«thef677 
probate  judge  of  tbe  county  of  Santa  Fe  pre- 
sented to  tbe  surveyor  general  nf  New  Mexico  a 
claim  on  behalf  of  the  city  for  4  square  leagues 
of  land.  Tbisclaimwassubstantially  based  up- 
on the  averment  that  as  tbe  city  of  Santa  F^  was 
In  existence  during  the  whole  period  of  Span- 
ish sovereignty  over  New  Mexico,  it  was  cer- 
tain that  "uoder  the  Spanish  laws,  usages,  and 
customs  the  inhabitants  thereof  were,  as  acorn- 
munitv,  entitled  to  receive,  and  vour  petition- 
ers believe  and  claim  did  in  fact  receive,  a 

£ant  from  the  Crown  for  at  least  4  square 
igoes  of  land  and  commons  which  they  now 
clafm:"  Aa  the  legal  authority  for  this  w- 
sened  right  of  the  dty,  reference  was  made  to 
specified  provisions  of  tbe  taw  of  Spain,  and 
the  prayer  of  tbe  petition  was  "that  said  land 
be  surveyed,  and  that  a  patent  therefor  be  is- 
sued by  the  United  Slates  to  the  probate 
judfte  fOK  the  lime  being  of  said  county  of 
Saala  F6,  in  trust  for  the  use  and  benefit  of 
the  landhoMers  and  inhabitants  within  said 
tract,  and  for  tbe  city  of  Santa  F6  until  tbe 
same  be  by  law  incorporated  under  charter, 
and  thereby  t>ecomo  the  rightful  custodian  of 
tbe  patent  for  said  tract  of  land."  The  sur- 
veyor general  reported  for  confirmation  to 
Congress  the  claim  thus  made  (H.  of  R.  Ex. 
Doc.  339,  4Sd  Cong.  1st  sess.),  and  the  recom- 
mendation not  having  iieen  acted  upon,  thii 
suit  was  commenced  by  the  city  of  Santa  Fe, 
under  the  provisions  of  the  act  of  March  8, 
1801,  creating  tbe  court  of  private  land  claims. 
26  Stat,  at  L.  854.  cbap.  639. 

Tbe  petition  originally  filed  on  t)ebalf  of  the 
city,  efter  setting  out  the  existence  of  the  Span- 
ish villa  known  as  La  Villa  de  Santa  Fe,  sub- 
Btantially  averred  that  the  municipality  of 
Santa  F§  occupied  the  situs  of  tbe  Spanish 
villa  and  possessed  jurisdiction  over  the  same 
territory,  and  therefore  was,  in  law,  the  suc- 
cesfior  to  all  the  rights  enjoyed  by  the  Spanish 
villa.  It  alleged  that,  pnor  to  the  Indian  in- 
surrection in  1680,  the  villa  bad  received  a 
pueblo  grant  of  4  square  leagues  of  land,  tbe 
centra]  point  of  which  was  in  tbe  center  of  the 
plaza  of  tbe  city  of  Santa  F£:  that  tbe  grant 
was  made  by  the  King  of  Spain;  that  juridical 
possession  was  given  thereunder,  and  that  such 
facts  were  evidenced  by  a  valid  testimonlo:  that 
*lhe  archives  and  records  of  tbe  villa  were[67S 
destroyed  In  the  Indian  Insurrection  of  1680, 
and,  therefore,  the  title  could  not  be  piodaoed. 
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The  fact  wu  bIm  sTerred  that  the  cla!m  bad 
been  submitted  to  the  surveyor  j^eaerat,  and 
bad  been  by  bim  recommeDcled  favorably  to 
CoDKreas.  The  prayer  was  for  a  cooflrmattoD 
of  tbe  giaot  to  toe  city  "Id  trust  for  the  use 
and  beoufit  of  the  inhabilBuis  thereof,  and  of 
aucb  graDtees  aod  asstgoees  of  parts  of  the 
aaid  lands  as  have  derived,  or  may  hereafter  ac- 
quire by  due  ssslgamentS'.'MlotmeDts  and  titles 
io  several^  to  8ud  parts  respectively."  The 
defeodant  demurred  on  the  ground  that  the 
petitfon  stated  no  cause  of  action,  and  also  be- 
cause it  failed  to  disclose  the  fact  that  there 
vere  many  adverse  claimants,  under  Spanish 
grants,  to  the  land  sued  for,  and  that  soch 
claimants  were  necessary  parUes  defendant. 

Appearances  were  thereafter  filed  by  seven- 
teen persons,  sllu^ng  that  they  were  the  hold- 
ers of  Spanish  titles  to  land  within  the  area 
claimed,  and  that  their  interesu  were,  there- 
fore, advene  to  those  of  the  city.  There- 
upon as  amended  petition  was  filed  by  the  city, 
which  In  Its  caption  mentions  as  defendants 
not  oniy  the  origoal  defendant,  the  United 
Stales,  but  the  seventeen  persons  who  bad 
made  appearance  as  having  adverse  interests. 
This  amended  petition  suHtantially  reiterated 
the  averments  of  the  original  petition  as  to  the 
foundation  and  existence  of  Uie  villa  of  Ssnta 
Fe.  but  omitted  the  allegations  on  the  subject 
of  an  express  grant  to  La  Villa  de  Santa  F6, 
the  delivery  of  juridical  possession  thereunder, 
and  the  issuance  of  a  testimonlo.  The  allega- 
tion on  these  subjects  was  that,  prior  to  the  Tn- 
■orrectlon  in  1680,  "La  Vllhi  de  Santa  Ffi  was 
entitled  to,  and  bad  under  the  laws  of  the 
kingdom  of  Spain  In  force  in  that  territory  at 
that  time,  a  municipal  or  pueblo  grant,  coo- 
ceding  to  and  vesting  io  said  Spanish  town  or 
villa  a  certain  tract  of  land  cootaioin^4  square 
Spanish  leaguea."  The  positive  avdrmeat  in 
the  original  petition  as  to  the  destruction  dur- 
ing the  insurrection  of  1680  of  the  wldence 
showing  the  existence  of  an  express  grant  was 
replaced  by  a  qualified  averment  that  "all  the 
muniments  of  title  of  such  municipal  grant,  ^ 
ony«u«A«rjsI«d,,were  utterly  destroyed  by  the 
hostile  Indisnsengsged  In  such  insurrection." 
O70]  *Tbe  amended  petition  also  averred  that 
within  the  boundaries  of  the  grant  clsimed  there 
"are  now  living  about  seven  thousand  people, 
and  about  flfteeohundred  beadsof  families  near- 
ly all  of  whom  own,  occupy,  and  have  Improved 
lands  which  they  claim  to  bold  under  the  said 
grant  to  the  Villa  de  San  ta  Fe,  aod  tbere  Is  erect- 
ed thereoo  buildings  and  improvements  In  pub- 
lic and  private  ownership,  claiming  under  said 
grant  to  the  value  of  several  millions  of  dollars, 
and  that  none  of  said  claimants  and  occupants 
are  in  any  sense  adverse  claimants  to  your  pe- 
titioner. And  your  petitioner  further  shows 
that  there  are  claimed  to  be  certain  private 
land  grants  to  Individuals  named  as  defendants 
in  this  proceeding,  of  tracts  of  land  within  the 
exterior  line  of  said  4  square  leagues  granted 
to  your  petitioner  as  aforesaid.  But  your  pe- 
titioner avers  that  If  any  such  exist  each  and  all 
of  them  are  junior  In  date,  subordinate,  and 
subject  to  the  said  municipal  grant  to  your  pe- 
titioner's predecessor  as  a  town  and  villa,  aod 
whether  the  said  private  land  grantsare  claimed 
adversely  to  your  petitioner  or  not.  your  peti- 
tioner la  not  advised,  bat  It  states  that  aU  of 
67« 
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said  private  land  grants  have  been  filed  before 
this  court  for  adjudication  and  have  already 
been  set  for  hearing  In  this  court  for  the  same 
date  as  this  case,  and  that  all  of  said  clalmania 
ban  subjected  themselves  to  this  cour^  with 
tbeir  alleged  private  land  grants  for  Its  deter- 
mination aod  decision,  when  the  matter  of  their 
interests  as  agaiD<)t  those  of  your  petitioner 
can  be  fully  and  finally  determined." 

The  answer  of  the  United  Slates  denied  the 
alleged  facta  as  to  the  foundation  and  organiza- 
tion of  La  Villa  de  Santa  Fi;  denied  that  the 
plaintiff,  a  municipal  corporation  existing 
under  the  laws  of  New  Mexico,  was  the  suc- 
cessor or  entitled  to  assert  the  rights,  if  any,  of 
the  Spanish  villa;  it  also  denied  that  the  Speo- 
iah  villa  had  received  title  to  or  was  by  opera- 
tion of  the  Spanish  law  entitled  to  claim  the 
4  square  leagues  of  land;  averred  that  title 
to  a  large  portion  of  the  land  embraced  within 
the  4  square  leagues  was  claimed  under 
Spanish  grants  by  oihers  tban  the  plaintiff,  the 
validity  of  which  claims  was  not,  however,  ad- 
milted,  and  that  other  portions  of  the  4  square 
leagues  were  io  control,  occupancr.  *and[ft80 
possession  of  the  United  States  for  s  military 
post,  kooffvn  as  Fort  Marcy,  for  a  building 
known  as  the  "Federal  building,"  and  for  an 
establishment  known  as  the  Indian  Industrial 
School,  sod  that  another  portion  was  in  pos- 
session of  the  territorial  executive  officers  un- 
der the  authority  of  the  United  States. 

The  persons  holding  conflicting  erants,  who 
were  made  defendants,  also  Died  answert 
specially  denvlng  the  making  of  the  Spanish 
nant  to  La  Villa  de  SanU  Fl.  or  the  right  of 
that  villa  to  a  grant  of  4  square  leagues  by 
operation  of  the  Spanish  law.  It  moreover 
specially  denied  that  the  heads  of  families, 
residents,  or  other  petsons  who  occupy  or  own 
bouse  lots  or  lands  in  the  city  of  Santa  Fk, 
claim  to  hold  the  same  under  the  alleged  grant 
of  the  villa  of  Santa  F6,  whether  express  or 
implied,  and  speciallv  denied  that  the  holders 
of  lots  in  the  city  of  Santa  were  not  adverse 
to  the  claim  asserted  by  the  dty  to  the  4  square 
leagues.   It  moreover  alleged  the  various 

£ rants,  eighteen  In  number,  alleged  to  have 
een  mode  by  the  Spanish  aotboriUes  to  the  i«- 
spectlve  parties,  averred  their  conflict  with  the 
asserted  rights  of  the  city,  and  prayed  that 
as  such  clums  had  been  filed  and  bad  been 
previously  presented  to  the  court,  that  tb^  be 
consider^  and  approved,  and  that  the  claim 
of  the  city  be  rejected.  The  Issues  made  op 
by  these  pleadings  weretried.  In  the  opening 
of  the  trial  the  counsel  for  the  plaintiff  mmde 
the  following  statement: 

"After  consultation  with  mostof  thecounsri 
for  the  city,  the  disposition  seems  to  be  to  re- 
spect the  claims  of  the  -United  Sutes,  either 
under  its  original  disposition  or  under  its  pur- 
chases from  private  individuals.  There  is  no 
disposition  to  deny  the  right  of  the  United 
States  to  those  properties  which  it  has  occupied 
since  the  change  of  sovereignty;  we  are  wHliog 
to  concede  that  to  the  United  States  attorney. 
I  desire  to  make  a  statement  to  the  court  as  to 
what  our  evidence  is  to  be,  and  as  to  how  we 
are  claiming  we  are  entitled  to  the  grant  uod^ 
which  we  claim  to  represeot  here.  Our  dnlm 
Is  analogous  to  the  claim  made  In  the  chj  Of 
San  Francisco  case,  and  is  analosoui  to  th« 
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n  wbfch  Is  known  as  tbe  Brownsrille, 
as,  claim.  If  tbe  court  please,  we  claim 
fnvDtoD,  not  80  much  as  to  the  existeaceof 
i  Ipapersof  title,or  documeDtary  ^^eridcoce, 
through  operatfon  of  Iaw,a8wasclaiii>edand 
!  in  tbe  case  of  the  town  of  Albuquerque, 
ch  this  court  has  already  decided,  and  as 

held  ID  Sao  FraDciscoaDd  town  of  Browna- 
i.  Texas.  Tbe  case  of  the  city  of  San 
ncisco  was  decided  by  tbe  Supreme  Court 
he  United  States  after  tbe  city  of  San  Fran- 
■o  produced  evidence  aufflclent  to  show  that 
ras  a  corporation  under  tbe  Uexicau  and 
kofsb  goTeromeats;  that  as  such  corpora- 
1  it  possessed  an  ayuntamleoto  and  other 
r  officials  which  belonged  to  it;  and  od  this 
dence  the  court  presumed  and  said  it  was 
itled  to  4  square  lea.cuea.  It  was  so  beld 
the  town  of  Brownsviile,  and  was  so  decided 

this  honorable  court  In  tbe  town  of  At- 
querqne  against  the  United  States,  case 
>.  8.  In  our  case  we  expect  to  show  that  we 
d  an  existence  in  tbe  year  1680.  and  that  as 
r  back,  at  least,  as  1704  we  bad  a  corporate 
istence,  and  tbat  as  faaTing  such  corporate 
isience.  and  having  duly  cooslituted  officials, 
I  ayuntamiento  and  nlcalde  of  that  corpora- 
m,  that  this  court  will  presume  tbat  we  are 
ititled  to  4  square  leagues  of  land,  to  be  meas- 
red  from  the  center  of  the  plaza  of  this 
wn.  lu  regard  to  these  adverse  claims  pre- 
nted  here,  I  do  oot  just  now  desire  to  call 
le  atleniinn  of  tbe  court  to  what  we  think  is 
le  law  fixiog  their  ri^ts.  I  wHl^  however, 
Ly  that  we  will  combat  the  idea  that  tbe  gov- 
mors  of  this  territory  had  any  power  to  make 
raata  within  tbe  exterior  boundaries  of  tbe 
anta  F£  grant;  whether  they  have  been  made 
do  not  pretend  to  admit,  and  we  will  combat 
3e  idea  that  they  were  made  through  lawful 
utlinrity  by  tbe  persons  granting  them." 

The  proof  established  tbe  settlement  and  or- 
auizatlon  of  the  city  of  Santa  F6  in  accord- 
ace  with  the  facts  already  stated.  The  vari- 
us  grants  referred  to  in  tbe  answer  of  the 
everal  defendants  were  offered  in  evidence 
nd  lestimuDV  adduced  tending  to  show  tbat 
hej  covered  territory  embraced  within  tlje 
him  to  tbe  4  leagues,  and  were,  therefore,  ad- 
rerae  to  the  claima  of  tbe  city. 

There  was  no  evidence  wbalever  introduced 
K2]staowingtbat*LaVilhdeSuota  Fe.io  any 
tf  its  forms  of  orsantzations  under  the  Spanish 
Eovemmeot.  or  that  the  city  of  Santa  r6  it- 
elf,  bad  ever  possiessed  tbe  4  square  leagues 
A  which  It  asserted  title,  or  tbat  any  lotbotder 
in  the  city  claimed  to  own  or  bold  by  virtue  of 
my  title  derired  under  tbe  supposed  ri^t  of 
Cecity.  Indeed,  there  was  nn  entire  abseooe 
Jf  any  proof  showing  that  any  right  by  pos- 
le^sion  or  otherwise  within  tbe  area  claimed 
"fts  beld  under  or  by  virtue  of  the  Implied 
pant  of  4  square  leases,  upon  which  tbe  city 
relied.  On  tbe  contrary,  there  was  proof  that 
in  171S  the  city  of  Santa  F&  petitioned  for  a 
gnat  of  a  tract  of  swamp  land  situated  within 
tbe  boundaries  of  tbe  4  square  leagues,  to 
which  it  now  asserts  title  by  operation  of  law, 
iDd  that  (his  prayer  was  granted. 

The  judgment  of  the  court,  which  allowed 
tbe  claim  of  the  city,  witfa  tbe  reservations 
iod  conditions  stated  in  tbe  opeulng  of  this 
opin.on,  rejected  tbe  claims  of  the  defendants 
Itt  U.S. 


who  appeared  and  asserted  the  vartoua  adverse 
Spanish  grants,  so  far  at  least  as  they  were  in 
conflict  with  tbe  claim  of  tbe  city  to  which  we 
have  referred.  As,  however,  the  United 
States  baa  alone  appealed  from  the  decree  in 
favor  of  the  city,  we  are  concerned  oh  this  ap- 
peal only  with  tbe  issues  which  arise  between 
tbe  United  SUtes  and  tbe  city  of  Santa  Fe. 

Tbe  fundamental  question  in  tbe  case  is.  Old 
tbe  Spanish  law,  propria  vigore,  confer  upon 
every  Spanish  villa  or  town  a  grant  of  4  square 
leagues  of  land  to  be  measured  from  the  cen- 
ter of  the  plaza  of  such  town?  Tbe  claim  that 
tbe  law  of  Spain  conferred  such  right  is  based 
on  certain  provisions  of  that  law  applicable  to 
tbe  possessions  of  tbatgoveroment  on  this  con- 
tinent, and  wblcb  are  to  be  found  in  a  compi- 
lation promulgated  In  1680,  and  known  as  uie 
"  Recopilacioo  de  laslodlas." 

Tbe  compilation  itself  la  thus  described  by 
Schmidt  to  his  treatise  on  the  Civil  Laws  of 
Spain  and  Uexico,  who  says  (p.  94): 

"  The  method  adopted  |in  this  Code  is  the 
same  as  that  pursued  in  tbe  Nueva  Recopi- 
lacion  of  tbe  Laws  of  Spain.  It  is  divided 
into  nine  books,  comprising  two  hundred  and 
eighteen  "titles,  which  contain  8txthou8-L683 
and  four  bund rad and  forty-sevendifferent  legal 
enactments,  all  of  which,  derived  from  tbe  or* 
ders,  decrees,  and  regulations  of  different  sov- 
ereigns, and  often  temporary  in  their  charac- 
ter, are  dignified  with  tbe  title  of  laws.  Hence, 
there  is  found  united  in  this  compilation  many 
laws  on  the  same  subject.  In  which  the  pre- 
ceding law  is  only  repealed,  others  In  which  it 
is  modified,  and  still  others  lu  which  It  is  ab- 
rogated, either  in  whole  or  In  part.  The  ven* 
eralion  of  the  compilers  for  laws  which  once 
bad  received  tbe  royal  sanction  seems  to  have 
been  so  great  that  tney  did  not  consider  them- 
selves at  liberty  to  omit  them.  This  mode  of 
pro(%ediag  has  swelled  this  Code  to  its  present 
dimensions,  when.  If  a  more  rational  method 
bad  been  adopted,  it  could  readily  have  been 
compressed  into  one  third  of  the  space  It  ac- 
tually occupies." 

Tbe  reliance  of  tbe  city  of  Santa  Fe  Is— 
first,  on  the  text  of  the  Spanish  law;  second, 
on  the  contention  that  If  there  be  ambiguity  in 
the  text,  the  right  of  tbe  city  to  the  4  square 
leagues  results  from  a  construction  given  to 
tbe  Spanish  law  in  proceedings  with  reference 
to  the  claim  of  tbe  city  of  San  Francisco  to  a 
grant  of  land  and  from  acts  of  Congress  in  re- 
laUon  to  such  claim;  and,  third,  upon  tbe  cou- 
teotioo  that  tbe  interpretation  of  the  Spanish 
law  upon  which  the  city  bases  Its  right  is  sano- 
tlooed  by  previous  adjudicaltons  of  this  court. 
We  wilt  examine  these  propositions  In  tbe  or- 
der stated. 

First.  The  Spaniah  law  relied  vpon. 

The  oaly  provisions  of  the  Recopilaclon,  to 
which  we  are  referred  as  sustaining  tbe  claim  of 
the  city,  are  laws  6,  7,  and  10  of  title  5,  book 
4,  which  are  found  in  3  White,  New  Recopl- 
lacion,  pp.  44  and  45.   They  rud  as  follows: 

Law  6.  "If  ibe  situation  of  tbe  land  be 
adapted  to  the  founding  of  any  town  to  be 
peopled  by  Sprmiardo,  nUb  a  council  of  ordi- 
nary alcaldes  and  regidores;  and,  if  there  be 
persons  who  will  contract  for  their  settlement, 
the  agreement  shall  be  made  upon  the  follow- 
ing conditions:  That,  within  tbe  prescribed 
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time.  It  ihtll  comprise  «t  least  thirty  beads  of 
families,  each  of  whom  to  possess  a  bouse.ten 
6841breedii]g  cows,  four  'steers,  or  two  steers 
anil  two  youDg  bullocks,  a  breedfoe  mare,  a 
breedinK  sow,  twenty  breeding  ewes  from  Cas- 
tile, anaBlxbei»,anaacock:  heshall,moreoTer, 
appoint  a  priest  to  administer  the  sacrameats. 
wbo.  the  first  Ume  shall  be  of  bis  choice,  and 
afterwards,  accordfaig  to  our  royal  patronage; 
he  shall  proTlde  the  cburcb  with  ornameDts 
and  articles  necessary  for  divioe  worship;  and 
be  shall  give  bonds  to  perform  the  same 
within  said  period  of  time;  and  If  he  fail  in 
fulflUlog  bis  agreement,  be  will  lose  all  that 
be  may  bare  bnllt, worked,  or  repaired,  which 
shall  be  applied  to  our  royal  patrimony,  and 
incur  the  forfeiture  of  1,000  ounces  of  gold  to 
our  chamber  (camera);  and  if  be  sboula  fulfil 
bis  obligations,  there  ^all  be  granted  to  him 
4  square  leagues  of  territory,  either  In  a  square 
or  lengthwise,  according  to  the  quality  of  the 
land.  In  each  a  nunner  that,  wben  located 
and  sttrreyed,  the  4  leagues  shall  be  In  a 
Kiuadrangle,  and  so  tbat  the  boundaries  of  said 
territory  be  at  least  S  leagues  distant  from 
any  city,  towo,  or  village,  iabaliited  by  Span- 
lards  and  previously  settled,  and  tbat  it  cause 
DO  prejudice  to  any  Indian  tribe,  nor  to  any 
prirate  IndtvlduaL" 

Law  7.  "If  anyone  ihoald  propose  to  coa- 
txact  for  a  aetUement,  lo  the  prescribed  form, 
to condst  of  more  or  less  than  thirty  heads  of 
families,  provided  It  be  not  below  ten,  he  shall 
receive  a  grant  of  a  proportionate  quantity  of 
land,  and  upon  the  same  conditions." 

Law  10.  "Whenever  particular  Individuals 
•hall  unite  for  the  purpose  of  forming  new  set- 
tlemenis,  and  among  them  there  shall  be  a 
•ufflcient  number  of  married  men  for  that  pur- 
pose, license  may  be  granted  to  them,  provided 
there  be  not  less  than  ten  married  men,  to- 
gether with  an  extent  of  territory  proportioned 
to  what  is  stipulated;  and  we  empower  tbem 
to  elect,  annually,  from  among  themselves,  or- 
dinary alcaldes  and  officers  of  ibe  council." 

Law  6  as  we  have  quoted  It  from  White's 
work  varies  from  the  translation  of  Reynolds 
In  his  work  on  Mexican  Law,  the  latter  ver- 
•ion.  Instead  of  saying  tbat  tbe  land  "shall  be 
granted."  being,  tbat  it  "may  be  given."  No 
importance,  however,  is  to  be  attached  to  this 
0851di£terence.  since  it  Is  evident  *from  either 
transfation  of  tbe  law.  as  a  whole,  tbat  it  was  op- 
tional and  not  obligatory  on  tbe  representative 
of  the  King  to  enter  Into  tbe  contracts  which 
tbe  law  authorized  to  be  made.  It  is  apparent 
also  from  Ibe  text  of  these  laws  that  tliey  pro- 
vided solely  for  the  allotment  of  lands  for  the 
purpose  of  a  settlement  to  be  made  under  con- 
tract, and  on  the  performance  of  certain  condi- 
tions; In  other  words,  that  these  laws  delegated 
ftutbority  to  contract  for  certain  specific  quan- 
tities of  land  to  accomplish  tbe  particular  re- 
•nils  which  tbe  laws  contemplated.  Tbe  ef- 
fect of  law  7  was  to  forbid  contracts  for  the 
establishment  of  towns  unless  tbe  settlement 
was  to  be  made  by  ten  persons,  and  to  vary 
the  amount  of  lanci  to  be  granted  according  as 
tbe  Dumber  of  beads  of  famlHca  might  exceed 
ten  and  be  less  tlian  thirty,  which  latter  is 
treiited  by  law  6  as  being  normally  required 
for  a  contract  settlement.  Looking  at  the  text 
of  tbe  laws,  it  is  dlfScult  to  understand  upon 
878 


THE  Uhxtsd  States.  Oct.  Tbbm, 

what  theory  the  claim  Is  advanced  tliat  every 

Spanish  town,  whether  settled  under  ctmtnot 
or  DOt,  was  entitled  to  4  square  leagues.  It 
cannot  be  denied  tbat  this  quantity  of  land  was 
not  tbe  right  of  every  town  settled  under  con- 
tract, since  the  amount  varied  with  tbe  num- 
ber of  beads  of  families  with  whom  the  con- 
tract was  made  and  who  were  to  constltntotfaa 
setdement. 

Tbe  argument,  however,  Is  pressed  that  law 
10  embraces  all  towns  not  settled  under  con- 
tract,  since  It  says  "whenever  particular  tndl* 
viduals  shall  unite  for  tbe  purpose  of  forming 
new  settlements."  From  tus  expression  u 
deduced  the  proposition  tbat  as  tbe  provisiooa 
for  contract  related  to  setilemenu  of  towns 
made  by  a  particular  contractor,  therefore  (hey 
were  inappncable  to  settlements  made  by  in- 
dividuals united  for  tbat  purpose,  in  which 
latter  case  it  is  claimed  the  ri^bt  to  the  land 
arose,  not  by  virtue  of  a  contract,  but  by 
operation  of  law.  Granting  for  argument  • 
sake  tbe  correctness  of  tbe  contention.  It  falls 
to  Justify  the  claim  of  the  city,  because  law  10 
does  not  specify  the  quantity  of  land  to  be  en- 
joyed by  a  settlement  made  by  individuals 
uniting  for  the  purpose  of  settling  a  new  town; 
but  simply  says  that  they  shall  have  an  extent 
of  territory  "proportioned  towbat  is  stipulated." 
*Thls  reference  to  what  is  stipulated  1686 
must  eltber  be  to  tbe  requirements  of  laws  8 
and  7,  or  to  some  other  regulation  on  tbe  sub- 
ject. If  it  relates  to  laws  6  and  7,  then  it 
would  necessarily  subject  Individuals  uniting 
to  form  a  settlementto  the  termsof  laws  6ana 
7,  and  therefore  render  H  necessary  that  tbe 
right  to  land  should  arise  from  contract.  In* 
deed,  the  argument  in  favor  of  tbe  claim  of 
tbe  dty  logfoilly  leads  to  tbe  inconsistent  po- 
sition tbat  laws  8  and  7  are  read  into  law  10 
for  the  purpose  of  the  quantity  of  land  to  be 
granted,  and  are  read  out  of  that  law  Id  so  fsr 
as  tbe  prerequisite  necessity  of  a  contract  Is 
concerned. 

But  reference  to  the  ordinances  of  Philip  IL 
(promulgated  more  than  one  hundred  years 
prior  to  the  Recopllacion),  in  which  law  10 
was  found,  makes  its  meaning  perfectly  clear, 
and  demonstrates  tbat  tbe  construction  now 
sought  to  be  given  law  10  has  no  other  fonn- 
rlatwn  than  the  confusion  in  compiling  the 
RecopiUcion,  of  which  we  have  made  mentiou 
in  citing  the  language  contained  io  the  treatise 
of  Schmidt  on  tbe  subject.  Thus,  in  the  ordi- 
nance of  Philip,  law  6  of  title  6,  bonk  4,  of  tbe 
Recopllacion  was  numbered  as  ordinances  88 
and  89.  Following  those  ordinaoces  down  to 
99  Inclusive  are  various  provisions  regulatiug 
contract  settlements.  Then  comes  ordinance 
too.  which  is  now  law  7  above  referred  to. 
Tbe  next  ordinance  (101)  is  identical  with  law 
10.  Ordinances  103  and  108  (now  law  20. 
book  4,  title  7;  law  9,  book  4,  title  5.  and  law 
21,  book  4,  title  7,  of  the  Recoplladon)  read 
as  follows: 

Uw  SO,  book  4.  title  7: 

"A  contract  having  been  made  under  tb* 
authority  of  a  colony,  a  governor,  ao  alcald* 
mayor,  a  mayor,  a  town,  or  village,  the  coun- 
cil, and  those  who  made  tbe  same  in  tbe  Indies, 
shall  not  be  satisfied  with  having  accepted  and 
made  tbe  contract,  but  shall  continue  to  con- 
trol it  aod'direct  bow  it  shall  be  carried  lot* 

18S  U.S. 


Digitized  by  Google 


United  States  t.  Santi.  TA. 


fl86-06» 


ect,  mnd  ■hall  keep  a  record  of  all  that  is 
Dg  dooe." 

Law  0.  book  4.  title  5: 
'la  ooDtracta  for  new  settlements  made  b; 
:  gOTernment,  or  whoever  aball  be  thereto 
ihoTized  In  the  lodies,  with  cities  adelaotado, 
$7]  superior  alcalde  or  corrigidor,  *tbe  per- 
s  entering  into  the  agreement  shall  do  so  like- 
ae  wiih  each  individual  who  may  enlist  to 
Id  the  settlement;  and  he  wiU  bind  himself 
fO^Dt  building  lots  in  the  new  settlement, 
setber  with  pastures  and  lands  for  culUva- 
m  in  m  nnmber  of  peonias  and  caballerias 
oportlonate  to  the  quantity  of  land  which 
ch  settler  shall  obligate  himself  to  improve; 
'OTided  it  shall  not  exceed,  nor  shall  he  grant 
ore  to  each  than  five  peoniaa  or  three  cabal- 
rias,  according  to  tbeexpressdlstinctioD,  dif- 
TeDce,  and  measurement  prescribed  in  tbe. 
,ws  of  the  title  concerning  the  distribution  of 
jids,  lots,  and  waters." 
Law  21.  book  4.  title  7: 
•*We  direct  that  the  governor  and  the  mogls- 
rate  of  the  town  newly  settled,  ex  officio,  or  on 
elitioD  of  a  part;^,  shall  require  the  fultilment 
t  the  contract  with  due  diligence  and  care  by 
11  of  those  who  may  be  bound  to  make  new 
ettlements,  and  the  council  and  tbe  corpora- 
ioti  attoroqrs  shall  appear  by  petition  against 
uch  settlera  as  have  not  fulfilled  their  coo- 
racts  within  the  term  ajj;reed  upon,  in  order 
hat  tbey  be  compelled,  with  all  rigor  of  law. 
:o  carry  out  that  which  was  stipulated,  and 
■hat  tbe  judges  shall  proceed  against  those  who 
may  be  absent,  and  that  they  be  arrested  and 
brouflrbt  to  tbe  settlements,  snd  tbat  requisi- 
tion he  made  for  those  who  may  be  in  other 
jurisdictions,  and  all  judges  shall  grant  them 
□nder  penalty  of  our  displeasure." 

This  retrospect  at  once  demonstrates  that 
the  rights  acquired  under  law  10  depended 
upon  contract  and  could  only  arise  therefrom, 
since  that  law  was  but  one  provisioo  of  a  sys- 
tem providing  for  grants  under  contract  alone. 
To  illusirale.  reviewing  the  provisions  in  tbe 
order  in  which  they  stood  before  their  confused 
compilation  in  tbe  llpcopilacion,  ordinances 
as  and  89  Oav  6}  and  ordinance  100  (law  7) 
provided  for  contracts  with  an  individu^  for 
tounding  a  town,  for  tbe  quantity  of  land  to 
be  contracted  for.  and  prescribed  regulations 
for  the  new  settlement  Ordinance  101  (law 
10)  provided  for  indlvldnals  unitlos  for  the 
purpose  of  a  settlement  Ordinance  102  Os^  ^. 
book  4,  title  7).  also  in  this  latter  case;  treated 
a  contract  with  such  united  individuals  or  col- 
688jony  *as  a  necessaty  prerequisite,  and  tbe 
subsequent  provisions  ordain  rules  for  tbe  gov- 
vnment  of  these  aettlemenUi  sad  the  eoforca- 
meot  of  the  obligations  arising  imder  tbe  con- 
tracts. 

Various  provisions  in  tbe  Recopilaclon  more- 
over clearly  establish  that  the  power  to  make 
contracts  for  settlements  whether  with  one 
contracting  person  or  with  a  communis  of 
ladividuals,  was  not  tmrestrained,  and  was 
SQblect  to  exception. 

Tbus  law  6,  book  4.  title  7,  provided  as 
follows  (3  White,  New  Recop.  p.  48): 

"No  tract  of  land  for  new  seltlemeota  shall 
\t  granted  or  taken  by  ngreemenl  in  any  sea- 

ert,  nor  in  any  part  wbicb  might  at  any  time 
prejudicial  to  onr  royal  Grown  or  to  the 

itt  U.S. 


republic,  our  will  being  that  they  be  reserved 

to  us." 

The  same  law  is  thus  translated  la  the  ap 
pendlx  to  tbe  brief  for  tbe  government: 

"Land  and  term  for  a  new  settlement  shall 
not  be  granted  or  taken  under  contract  in 
seaports,  nor  at  any  place  where  at  any  time 
damage  may  result  to  cor  royal  Crown  or  the 
community,  because  it  is  oar  will  that  they  be 
reserved  for  us." 

The  object  of  these  provisions  was  clearly 
not  only  to  prevent  contracts  as  to  seaport 
settlements,  but  also  such  contracts  as  to  places 
where  it  might  be  prejudicial  to  make  grants 
of  land,  although  there  might  be  general  au- 
thority to  that  end. 

It  may  well  also  be  Implied  from  the  pro- 
visions In  the  Recopilaclon  that  the  right  of  a 
town  to  hold  land  for  public  purposes  was 
required  to  be  evidenced  by  a  grant  from  the 
viceroy  or  governor,  and  that  such  grant  when 
made  required  confirmation  by  the  Crown. 
Thus.  law  1.  title  VS.  book  4,  of  the  Recoi^- 
lacion  (2  White,  New  Becop.  p.  65),  Is  as 
follows: 

"The  viceroys  and  governora,  being  thereto 
authorized,  shall  lay  out  for  each  town  or 
village  which  shall  be  newly  founded  and 
peopled,  the  lands  and  lots  which  they  may 
want,  and  the  same  shall  be  granted  to  them  as 
reservations  (propios)  without  prejudice  to  third 
persons.  They  shall  transmit  to  us  information 
of  what  tbey  shall  have  laid  out,  that  we  may 
order  the  same  to  be  confirmed." 

"Whilst  it  may  be  that  the  necessity  [680 
for  confirmation  was  dispensed  with  at  some 
date,  much  later  than  tbe  establishment  of 
Santa  F6,  there  is  no  question  that  this  provi- 
sion was  in  force  at  the  time  when  it  is  claimed 
that  tbe  settlement  came  into  existence  as  a 
Upanisb  town. 

Tbe  theory,  then,  of  the  vesting  by  operation 
of  law  In  every  Spanish  town  at  tbe  time  of  its 
organization,  of  a  title  to  4  square  leagues 
of  land,  finds  no  support  In  the  text  oi  tbe 
Spanish  laws,  and  is  repugnant  to  their  general 
tenor,  as  it  is  in  direct  conflict  with  mandatory 
provisions  of  tbat  law  exacting  a  grant  and  Its 
cunfirmaUon.  Of  course,  tbe  existence  of 
power  to  make  contracts  for  setUemenu  in 
particular  cases  cannot  be  held  to  have  deprived 
the  proper  authorities  of  the  right  to  make 
grants  in  other  cases  where  a  general  power  to 
that  effect  was  possessed.  There  are  various 
texts  of  the  KecopUacIon  showing  not  only 
that  the  Spanish  Crown  itself  by  its  supreme 
authority  contemplated  tbe  making  of  gifts  of 
land  to  individuals,  but  also  that  such  gifts 
were  expected  to  be  made  for  the  purpose  of 
the  settlement  of  towns  where  there  was  origi- 
nally DO  contract  tberefer,  either  with  colonies 
or  with  a  particular  contractor.  To  avoid 
prolixity  as  far  as  possible,  we  do  not  quote  tbe 
text  of  the  laws  on  this  subject,  contentmg 
oursel  ves  with  establishing  the  existence  of  tbe 
power  by  showing  some  instances  where  It  was 
undoubtedly  exercised.  The  petiiion  for  and 
grant  made  to  Santa  F6  Itself  of  the  tract  of 
swamp  land,  to  which  we  have  called  atten- 
tion, is  one  of  such  instances.  We  find  in  the 
record  tbe  petition  of  one  Juan  Locero  de 
Ood<>y,  dated  £1  Faso.  January  IS,  1698,  ad- 
dresno  to  the  governor  and  captain  general, 
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and  recliiog,  la  BubstRUce,  tbnt.  prior  to  Ifae 
losurrecifoa  of  1680,  he  bad  taken  up  bis  resi- 
dence In  Santa Fe  and  received  a  grant  of  land, 
and  praying  for  a  regrant  of  ibe  land,  part  of 
which  was  situated  within  the  area  of  4  square 
leagues  to  which  the  city  now  asserts  title. 
There  is  also  a  ncognltloD  of  the  exercise  of 
this  power  referred  to  !n  OhovUau  t.  Eekhart, 
43  U.  S.  2  How.  844  [11:  893],  where  it  appears 
that  tbevlllageof  St.  Charles  applied  for  an  en- 
largement of  its  commona,  and  that  tbe  Span- 
lab  govenior  replied  that  the  inteodaot  of  the 
690)  province  'most  make  such  grant,  but 
that  he  would  proTlsionally  allow  the  town  to 
occupythelanu  prayed  for.  %qM  Leaiiv.  Ban 
Antonio,  7  Tex.  28s,  It  was  shown  that  there 
bad  been  an  express  grant,  and  that  tbe  bound- 
aries had  t>eeo  duly  marked  and  laid  out 
coTering  6  square  leagues.  But  the  concessioa 
that  ibere  was  a  power  In  the  Spaoish  Crowo 
or  its  authorized  officers  to  make  grants  of  land, 
when  considered  by  them  t6  be  proper,  would 
Bot  justify  a  boldiog  that  the  authorities  must 
have  deemed  it  Imperativfl  to  make  a  grant  of 
a  definite  quantity  to  every  town  when  estab- 
lished, no  matter  under  what  circumstances  it 
was  founded.  To  so  conclude  would  amount 
to  saying  that  It  was  the  duty  of  tbe  United 
States  after  the  oessloD  by  Mexico  of  tbe  terri- 
tory covered  by  the  treaty,  to  presume,  because 
the  Spanish  offldals  had  the  power  to  make 
craDta.  that  they  had  acttially  exercised  it  Id 
favor  of  every  town  and  every  individual 
within  tbe  teirltory  ceded.  If  we  were  to 
make  so  preposterous  an  assumption  the  task 
would  yet  remalo  of  detenninlog  how  much 
land  it  would  be  presupposed  had  been  given 
because  tbe  power  to  give  existed  Id  each 
case,  a  duty  Impossible  of  performaoce. 

If,  however,  it  were  cooceded,  In  plain  vio- 
lation of  the  letter  of  the  Spanish  law,  that 
every  town  was  entitled  to  a  grant  of  land  by 
operation  of  law,  the  quantity  to  which  tbe 
town  would  be  entitled  would  remain  wholly 
ondeflned  and  undetermined,  and  would  have. 
If  allowed  by  infereuce,  to  be  created  by  an 
arbitrary  exercise  of  judicial  power.  Plaioly, 
from  tbe  provisions  of  tbe  Kecopllacion.  tbe 
quantity  varied  with  the  condition  of  tbe  re- 
spective settlements,  and  to  imply  a  grant  of 
land  to  tbe  extent  of  4  square  leagues  In 
every  case  would  be  to  suppose  that  cre^  set- 
tlemeot  was  alike,  whilst  the  law  Itself  coo* 
templftted  that  they  would  be  different  and 
subject  to  different  allowances.  This  conse- 
quence Is  shown  by  a  statement  In  the  treatise 
of  Hall  on  Mexican  Law,  where  It  la  said,  p.  61, 
8117: 

"Limits  of  Pueblos.— There  never  existed 
any  general  law  fixing  4  square  leagues  as  the 
extent  of  pueblos  or  towns.  That  extent  of 
land  was  assigned  to  pueblos  founded  by  con- 
tractors for  Spaniards,  by  law  6,  title  0,  book 
691 J  4,  of  tbe  *Law8  of  tbe  Indies.  Those 
formed  by  the  government,  independent  of  con- 
tractors, were  only  limited  by  tbe  dlacretlon  of 
the  governors  of  tbe  provinces  and  viceroys, 
subject  to  approval  or  disapproval  of  the  King. 
There  are  numerous  pueblos  Id  Blexico  which 
have  less  and  maoy  that  bara  more  than  4 
square  leagues." 

And  in  %  118  tbe  same  author  declares  that 
the  jurlsu  of  Mexico  are  unacquainted  with 
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any  such  provision  of  Spanish  jurliprudenc» 
as  that  4  square  leagues  should  be  tbesuperflcr 

of  pueblos. 

These  facts  as  to  the  condition  of  tbioga 
Mexico  are  in  accord  with  tbe  claims  tolaoA 
made  against  the  United  States  under  the  lav 
of  Spain  by  villages  and  towns  lo  Florida  and 
Missouri,  to  which  we  shall  hereafter  take 
occasion  to  refer  more  particularly. 

As  tbe  right  which  the  city  asserts  Is  devoid 
of  every  element  of  proof  tendloK  to  show  a. 
possession  coupled  with  claim  of  title,  but  rests 
upon  tbe  mere  assumption  of  a  right  asserted 
to  have  arisen  byoperatloo  of  law  bundreda  of 
years  ago,  of  course  there  is  no  room  for  tb* 
application  ofa  presumption  of  an  actual  grant, 
within  the  doctHoe  declared  in  United  State* 
V.  Chatea.  159  U.  S.  452  [40:  215].  Even  did 
tbe  case  present  a  claim  of  express  grant,  proof 
of  the  existence  of  which  rested  on  presump- 
tions arislQf^  from  acts  of  possession,  etc.,  there 
are  maoy  circumstances  attending  the  history 
of  Santa  F6  and  the  nature  of  Its  establish- 
ment, which  we  have  heretofore  recited,  wbiclk. 
would  BtroDsly  tend  to  rebut  tbe  presumption. 
Tbe  town  was,  it'would  seem,  originally  a  col- 
ony of  deserters  from  the  Spanish  army  wbicb 
was  located  in  tbe  midst  of  tbe  native  Xodians; 
It  became  afterwards  the  capital  seat  of  the 
province  and  a  fortified  town,  and  was  pre- 
sumably, lo  Its  permanent  creation,  tbe  out- 
come and  development  of  the  success  of  the 
Spanish  arms,  mther  than  of  the  exercise  of 
ih^  power  to  induce  settlements  contracts 
with  Individuals  or  otherwise.  It  is  impossible, 
oo  tbe  theory  of  the  petitioner,  to  explain  the 
petition  presented  by  the  city  to  tbe  Spaoish 
goveroor.  In  1715,  for  a  Concession  of  a  tract  of 
swamp  land  situnted  within  the4  square  leagiies- 
now  claimed,  *for.  if  the  right  to  tbs  en-  [692 
tire  4  square  leagues  then  existed,  it  was  com- 
plete. At  the  time  of  this  petition.  If  the  claim 
here  advanced  bad  any  foundation  or  was 
deemed  by  anyone  to  exist,  such  fact  would  or 
course  have  been  then  known  aod  have  reo- 
dered  tbe  petition  for  the  grant  of  tbe  swami^ 
wholly  unnecessaiy. 

We  now  proceed  to  examine  tbe  next  propo- 
sition advanced  to  support  tbe  claim  of  the 
city  of  Santa  Fe,  which  is  as  follows: 

Second.  W/iatfuer,  at  an  original  quation, 
majf  be  the  correct  interpretation  of  the  ^ani*h 
law,  CA«  ripkt  of  etory  town  to  A  tquare  uagvea 
of  land  under  that  law  it  no  longer  a  tubjwt  <^ 
eontroverty,  Imt  it  concluded  in  fator  of  turn 
right  by  the  report  of  the  board  of  land  txmmit- 
tionert,  whiea  patted  upon  the  claim  of  Snu 
Franeitco,  by  the  decision  of  the  circuit  court  of 
j  the  United  Statet  on  (A«  tame  tubject,  by  the  per- 
!  tuative  force  ofeertain  dadHon*  of  the  tuprem* 
court  ef  California,  rtf«rring  to  tht  title  ^  Ana 
FtanHtfca,  andfinallg  ^  tke  aetion  Oonfirmt 
on  the  tufgfct. 

The  history  of  the  San  Francisco  claim,  how- 
ever, does  not  Justify  tbe  cootentloo  thu» 
urged.  Tbe  pueblo  of  Sao  Fraoclsoo,  io  tbe 
first  place,  was  not  a  Spanish  but  a  Mexican 
town,  and  its  claimed  rights  were  asserted  to 
have  been  obtained  from  tbe  supreme  govern- 
ment of  Mexico.  Thus,  as  stated  in  the  report 
of  the  lx>erd  of  land  commissioners,  tbe  peti< 
tioo  alleged  (Dwlnelle,  Coloolal  History  of 
Caltforola,  Appx.  p.  181)  "that  to  pursuance  of 
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the  lawi,  iiiiitgcs,  and  customs  of  the  govero- 
ment  of  Mezfco  sod  an  act  of  Lbe  depBrlmeDtal 
legislaiiire  of  Caliloraia  of  the  9th  of  Novem- 
ber, 1H88  (1684).  and  proceedings  io  porsuance 
thcteof,  the  pueblo  of  San  Fraocisco  was  duly 
created  and  constituted  a  municipal  corpora- 
lion,  with  a  municipal  goverament,  and  with 
all  the  rlglits,  properties,  and  privilege  of 
pueblos  under  the  then  existing  lairs,  during 
tbesald  year  183S  (1884);  and  that  there  wvi 
then  and  there,  by  tbc  supreme  goTemmentof 
Mexico,  io  the  maoDcr  by  law  prescribed, 
ceded  and  gratited  to  the  said  pueblo  for  town 
landa  and  for  common  lands,  all  aod  singular 
the  premiiies  described  in  their  said  petition." 
693]  *It  mny  be  conceded  argvendo  that  there 
was  in  force  ni  llic  time  the  puehlo  of  San  Fran- 
cisco was  established  laws  of  tbe  government 
of  Mexico  and  regulatiooa  based  thereon  ex- 
panding tbe  law  of  Spain  so  aa  to  entitle  a 
newly  entabllsbed  pueblo  to  have  m ensured  oft 
and  assigned  to  It  ^  officers  of  tbe  government 
4  square  leagues  of'^land,  without  lo  any  way 
implying  that  such  right  existed  under  early 
Spanisli  laws.  Tbe  necessity  for  action  by 
Congress  lo  tbe  case  of  San  Francisco  was  pro* 
duced  by  various  causes,  auch  aa  graota  made 
by  tbe  officials  of  the  pueblo  while  San  Fran- 
cisco was  part  of  the  territory  of  Mexico,  and 
grants  which  purported  to  have  t>een  made 
after  tbe  occupation  of  the  town  b^  tbe  forces 
of  the  Utiited  States  by  persons  claiming  to  be 
the  lawful  successors  of  such  Mexican  omclals. 
For  these  reasons,  there  was  great  confusion 
and  uDcerlainty  in  tbe  titles  to  land  in  the  city. 
By  tbe  act  of  March  8, 1851  (0  Stat  at  L.  681. 
cbap^  41).  Congress  created  a  board  of  land 
commissioners  to  determine  claims  to  land  in 
California  asserted  "by  virtue  of  any^'right' or 
'title'  derived  from  the  Spanish  or  Mexican 
government.''  Sectioa  14  of  that  act  permitted 
the  claims  of  lotliolders  In  a  city  to  be  pre- 
sented in  the  name  of  such  city,  andautAorix^ 
t/ie  praumption  of  a  grant  to  a  city  which  laat 
thown  to  have  been  in  exitUnce  on  a  date  named. 
The  section  la  found  in  full  in  tbe  margin.  | 
G04]  *Thecity  of  San  Pranciaco  was  incorpo- 
rated Id  1850,  with  mnnicipal  twundariea  of  less 
extent  than  4  square  leagues.  It,  however;  pre- 
sented to  tbe  bmrd  a  claim  for  confirmation  of 
title  to  a  4  square  league  tract.  In  December, 
1864,  tbe  claim  of  the  city  was  confirmed  by 
tbe  board  to  only  a  certain  portion  of  tbe  4 
square  leagues  cmlmed.  The  opinion  of  the 
majority  of  the  commissioners  is  coutaioed  in 
the  appendix  to  Dwioelle's  History,  pp.  121  to 
147.  Tbe  opinion  makes  clear  the  fact  that 
tbe  decree  of  confirmation  was  based  upon  the 
following  conclusions,  to  wit: 

"1st  That  a  pueblo  or  town  was  established 
under  the  authority  of  the  Mexican  govern- 
ment in  California,  on  the  cite  of  the  present 
city  of  San  Francisco,  and  embracing  tbe 


■tSeo.14.  Andbeltfurtberenacted,  Thatthepro- 
visfonsof  this  actsball  not  extend  to  any  town  lot, 
(arm  lot,  or  pasture  lot,  held  under  a  Rrant  from 
•OT  oorporatioD  or  town  to  wblcb  lAnds  mar  bave 
been  ffranted  for  tbe  establfshment  of  a  town  hy 
tbe  Rpaolsh  or  Mexican  ^rernment.  or  tbe  lawful 
autborltlea  thereof,  nor  to  any  dtV,  or  town,  or 
village  lot,  whtoh  ctty.  town,  or  rlllaae  existed  on 
the  7th  day  of  July.  1848;  but  the  olalm  for  tbe 
■ame  shall  )>e  presented  by  the  corporate  aatbor- 
Itloa  of  the  said  town,  or  where  tbe  land  on  wlilcb 
tbe  laid  oity  or  town,  or  vlUace  waa  originally 
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greater  portion  of  the  present  corporate  limit» 
of  said  city. 

"2d.  That  tbe  town  so  established  continued, 
and  was  in  existence  as  a  municipal  corpora- 
tion on  the  7th  day  of  Julr,  1846. 

*  '8d.  That  at  or  about  the  lime  of  its  estab- 
lishment ceriain  lands  were  laid  off  and  as- 
signed In  accordance  with  tbe  laws,  usages, 
and  customs  of  the  Mexican  nation,  for  the  use 
of  the  town  and  its  lohabllaots,  and  tbe  bound- 
aries of  said  lands  determined  and  fixed  by 
tbe  proper  officers  appointed  for  that  purpose 
by  the  territoriiU  government. 

"4tb.  That  tbe  Doundaries  so  established  arn 
those  described  in  the  communicatiou  from 
Governor  Pigueroa  to  M.  O.  Vallego.  dated 
November  4,  1834.  a  copy  of  which  Ts  filed  in 
tbe  case,  marked  £x.  No.  16,  to  tbe  depositiou 
of  said  Vallego."  Dwindle,  Colonial  History 
of  California,  Appx.  147. 

After  tbe  foregoing  finding  of  facts,  th* 
board  summed  up  the  law  in  the  following 
language: 

'These  conclusions  bring  the  ease,  tn  our 
opinion,  clearly  within  the  operation  of  tbe 
presumption  raised  in  favor  of  a  grant  to  tbe 
town  by  the  14tb  section  of  tbe  act  of 
tbe  8d  <a  March,  1861.  aod  entitled  tbe  peti- 
tioner to  a  confirmation  of  tbe  land  contained 
within  tbe  boundaries  described  in  tbe  docu- 
ment above  mentioned." 

Whilst  tbe  nitimale  finding  of  the  boord  was 
thus  rested  upon  the  authority  to  presume  a 
grant  conferred  by  Congress  *and  upon  [(105 
tbe  Mexican  law  and  regulations  and  couduct 
of  Spanish  and  Mexican  officials,  which  were 
limited  to  particular  localliica,  and  which  bava 
no  application  to  tbe  Spanish  law  as  It  appears- 
in  the  Recopilaclon,  its  opinion  yet  cootRlned 
a  copious  historical  review  of  the  Spanish  and 
Mexican  law  oa  tbe  subject  of  grants  to  towns. 
From  the  fact  that  both  tbe  early  Spanish  law 
and  tbe  Mexican  law  were  considered,  and 
growioK  out  of  some  forms  of  expression  con- 
tained ui  tbe  opinion,  it  has  sometimes  been- 
said,  with  Inaccuracy,  that  the  opinion  sane* 
tioned  tbe  proposition  that  every  Spanish 
town,  considering  the  Spanish  law  to  which 
reference  bas  been  made,  woa  entitled  to  a 
grant  of  4  square  leagues. 

Tbe  want  of  foundation  for  this  often  reiter- 
ated misconception  of  the  finding  of  the  board 
of  commissioners  will  be  at  once  shown  by 
a  brief  consideration  of  the  Instructions  and 
documents,  apart  from  the  text  of  the  Reco- 
pilaclon Itself,  upon  which  the  board  acted. 
They  were  five  in  number,  as  follows. 

(1)  Instructions,  etc.,  of  Don  Antonio  Bu- 
carelt  v  Ursne,  dated  Mexico,  August  17. 1778. 
Dwtoelle.  Appx.  p.  2;  1  Rockwell,  444, 

(21  Regulations  of  Don  Felipe  de  Neve,  ap- 
proved by  tbe  King  In  October  1, 1781.  Dwl- 
nelle,  Appx.  p.  8;  Itockwell,  44S. 


grranted  to  an  iDdlvldual.  the  olalm  shall  be  pre- 
Ben  ted  by  or  In  tbe  name  of  such  Individual,  and  the 
fact  of  tbe  existence  of  the  aatd  city,  town,  or  vU- 
laere  on  tbe  said  Tth  July.  I846,betnsr  duly  proved, 
Bball  be  prima  faoie  evl<tenoeof  a  Kraut  to  sucli 
corporation,  or  to  the  individual  under  wbom  the 
sold  1otholden«  claim;  and  where  any  city,  town, 
or  vlllaRe  shall  be  In  existence  at  tbe  time  of  pass- 
ing this  act,  tbe  oialm  foi*  the  land  etubniced 
within  tbe  limits  of  the  rame  may  be  made  by  the 
oorporate  authtMttr  oi  tbe  said  alty,  (own.  or  vU< 
lag*. 
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(8)  InstructloDB  made  for  the  eatabliAhmeDt 
«f  ihe  ucw  town  of  Pitic,  dated  Cblbuahua, 
I^oveinler  14,  1789.   Dwinelle,  Appz.  p.  U. 

(4)  Decree  of  Don  Pedro  de  KerTa,  dated 
-Cbibiiftbua.  March  (October)  22.  1791  (Dwi- 
fidlc,  Appx.  p.  17;  1  Itockwcll,  461);  and 

(Si  OpioioQ  of  tbe  assessor  or  legal  adviser 
of  that  comaDdancla,  dated  in  17B6. 

Documetit  No.  1  mabes  do  reference  to  a 
desigDatloa  or  graotiog  of  lands  for  the  use  of 
pueblos. 

Ko.  8— to  wit,  RegulatloDi  of  1781  for  the 
eoverDincDt  of  tbe  Province  of  California— re- 
ivrrcd  to  tbe  existence  of  tbe  new  establish- 
ments  of  tbe  presidios  and  the  respective  ports 
of  San  Diego,  Monterey,  and  San  Fraucisco, 
and  the  founding  and  building  of  the  pueblo  of 
•600ISaD  Jo8£,  and  prescrlbncerialo 'regula- 
tions for  carrying  Into  effect  tbe  expected  estab- 
lisliment  of  profmsed  new  settlements.  These 
regulations  rested  undoubtedly  on  the  laws  of 
the  Indies,  but  make  material  additions  and 
modifications  thereto.  Section  4  provides  that 
conrormalily  to  tbe  provisions  of  tbe  laws  nf 
tbe  kingdom  competent  common  lands  shall  be 
"designated"  for  the  pueblos,  but  there  la  do 
slaiement  as  to  tbe  law  governing  the  quantity 
of  land  to  be  marked  out  Tbe  regulaiions, 
however,  were  ipedatly  approved  by  tbe  King 
of  Spain. 

No.  8— the  Plan  of  Pitlc— commences  with 
Ihe  following  statement: 

"iDBlrurttoDs  approved  by  Hit  Majesty,  and 
nnde  for  the  establishing  of  the  Dew  town  of 
Pitic,  in  tbe  province  of  Sonom,  ordered  to  be 
adopted  by  tlie  other  new  projected  settlements 
<poblacione8)  and  by  those  that  may  be  estab- 
lished in  the  district  of  Uiis  general '  comsn- 
dancia.'" 

Tbe  second  section  of  the  instruction  reads 
as  follows: 

"2d.  Id  conformity  with  the  decree  of  the 
law  Htb,  title  5th,  of  the  same  book  4ib,  reU- 
tive  to  the  town*  of  Spaniards  that  may  be 
founded  by  agreement  or  contract,  and  first  in 
relniion  to  those  which  for  want  of  contractors 
•ball  be  erected  bv  private  settlers  (pobladores) 
who  oiaj  eslabltah  themselves  and  agree  to 
found  them,  there  may  be  granted  to  the 
towD  Id  question  4  leagues  of  bounds  or  lerri* 
tory  in  a  square  or  In  kngth  (que  m  fundarm 
y  eone&rdaren  eitformarlat  se  podm  a  lade  que 
se  exara  quatro  leguai  determim  o  territorio  en 
gundro  0  prcHopgado),  as  shall  be  adapted  to  tbe 
better  loration  of  tbe  land  that  shall  be  selected 
or  marked  out  so  that  its  true  boundaries  shall 
be  known,  wherein  there  can  be  no  incon- 
Tenlence,  and  inasmuch  as  it  Is  distant  more 
than  6  leagues  from  any  other  town,  city,  or 
village  of  Spaniards,  there  shall  not  result  in- 
jury to  any  private  Individual,  nor  to  any 
'pueblo'  of  Indians,  on  account  of  that  (tbe 
village)  *de  los  Seris'  remaioing  within  the  de- 
jDsrcatlon  as  part  or  snbttrb  of  tbe  new  settle- 
ment, subject  to  its  jurisdiction,  and  with  tbe 
advantage  of  enjoying  aa  neighbors  tbe  same 
benefits,  public  and  common,  that  tbe  settlers 
maf  have,  and  of  which  at  present  those  same 
Dfltives  are  wanlini(,  owlnir  to  tbelr  iodolcnce, 
^07J*theirdefaultofapplicKllon,aiidof  iolelU- 
gence  reserving  to  tliem  the  fnciilty  of  rhootting 
tbehr  'alcaldes  and  i^ldorea*'  with  the  jurlsdic- 
«88 


THB  UsiTBD  Stat.  i.  Oct.  Tuu^ 

tioo,  economy,  and  other  efrcnmstances  pre- 
scribed by  tbe  laws  15  and  16,  title  S,  book  6." 

It  la  obvious  from  tbe  most  casual  examina- 
tion of  this  section  that  it  not  only  does  not 
support  tbe  theory  that  under  the  Becoplladon 
tbe  right  to  4  square  leagues  was  granted  to 
each  and  every  settlement,  but,  on  the  oon- 
trary,  that  Its  plain  purpose  was  simply  to 
grant  the  discretionary  power  to  allot  4  square 
Feagues  to  settlements  not  under  contract,  and 
to  azem^  such  grants  from  many  requirements 
of  the  Becopimclon,  sncb  as  that  as  to  tbe 
number  of  rtsidents  and  the  conditions  to  be 
performed  on  the  part  of  tbe  founder  of  the 
settlement.  In  other  words,  this  deoee,  which 
was  approved  by  tbe  King  of  Spain,  was  snb- 
siaotially  an  hxA  of  new  and  supplementary 
legislation,  adding  to  the  provisions  of  tbe  Re- 
copilaclon.  and  conferring  rights  not  covered 
by  ita  text.  Tbe  fact  of  the  making  of  this 
decree  conveying  the  authority  to  give  4  square 
leagues  in  cases  where  there  was  no  contract 
demonstrates,  of  course,  that  the  power  thus 
given  was  not  deemed  theretofore  to  have  ex- 
isted by  tbe  specific  terms  of  laws  specially 
applicable  to  town  settlements.  For  bow  can 
it  be  supposed  that  a  solemn  order  would  have 
been  required  from  the  KioR  to  sanction  the 
doing  of  that  which  tbe  law  already  expre»ly 
permilted.  It  is  to  be  observed,  also,  that  the 
delegation  of  power  to  make  a  grant  of  4 
square  leagues  in  cases  of  noocontract  does  not 
Import  tbe  significance  thM  by  operation  of 
law  iuch  a  grant  wu  made  In  every  caae. 
The  Ungnage  is,  there  "may  be^  granted  to 
t&e  town  in  qnestlon,  not  that  there  "shall  be** 
granted  in  every  case,  or  that  the  governor 
"shall  be"  obliged  to  do  so. 

No.  4-r-the  Decree  of  Pedro  de  Nerve,  under 
date  of  October  33,  1791, — refers  to  an  opmioo 
of  an  ofBcial  stvted  the  assessor  of  tbe  coman- 
dancia  general.  The  portion  of  the  decree 
having  perliaency  here  reads  as  follows : 

"And  eodsidering  tbe  extent  of  4  common 
leagues  measured  from  (hecentreof  the  presidio 
square,  tit.,  3  leagues  *ln  every  direc-  [09S 
tlon,  to  be  snfflclent  t<a  tbe  new  pueblo*  to  be 
formed  under  the  protection  of  said  presidioa 
{qtte  van  formandom  a  »u  dbrSgoX  I  have  like- 
wise determined,  in  order  to  avoid  doubts  and 
disputes  in  tbe  future,  that  said  captains  re- 
strict themselves  henceforward  to  tbe  quantity 
of  house  lota  and  lands  within  tbe  4  leagues  u- 
ready  mentioned,  without  exceeding  in  any 
manner  said  limits,  leaTlng  free  and  open  the 
exclusive  jiirisdiclion  belonging  to  tbe  inten- 
dentes  of  tlie  royal  hacienda,  respecting  the 
sale,  composition,  and  distribution  of  the  re- 
mainder of  the  laud  in  the  respective  districts. " 

Tbe  language  of  this  decree,  Instead  of  con- 
firming tbe  theory  that  every  town  was  en- 
titled to  4  square  leagues  under  tbe  law  of 
Spain,  on  the  contrary,  would  seem  to  indicate 
that  de  Nerra  considered  that  the  extent  of 
tbe  boundaries  of  the  new  pueblos  should  be 
subject  to  his  nncoDtroDea  discretion.  In- 
deed, ia  WOch  T.  BuUiran,  H  Cal.  196.  this  de- 
cree was  interpreted  as  largely  extending  the 
limits  of  pueblos  beyond  4  square  leamiea. 

No.  S — tbe  opinion  ot  one  Oallodo  Nevara— 
Is  printed  on  page*  10  and  U  of  tbe  appendix 
to  PwlDcUe'a  work,  and  Is  treated  as  the  opto* 

1«  U.8. 
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4on  cited  Id  de  Kerra's  decree  of  October  2a, 
1791.  It  was  addresied  to  the  honorable  com- 
maodant  general,  and  is  dated  October  87, 
176S.  It  considers  the  queatlon  of  the  right  to 
-make  requested  allotments  of  lands  for  cattle 
4rBncfaes,  and  Id  thecooise  of  the  document  the 
writer  obserres  that  sach  allotmeots  should 
«iot  be  made  within  the  boundaries  assigned  to 
pueblos,  which  io  conformity  to  law  6.  title 
i.  lib.  c.  4,  of  the  Recopilacion,  mut  be  4 
kogues  of  land  In  a  square  or  oblong  bodyae- 
•coidinfr  to  the  nature  of  tbe  groand.  This 
(vonot  Ik  the  opinion  to  which  de  Nerra  re- 
-ferred  in  1701,  for  tbe  one  to  which  he  alludes 
relHted  to  tbe  authority  which  was  ponsessed 
■over  tbe  distribution  of  lands  of  a  presidio. 
Nor  can  this  mere  opinion,  if  authentic,  be 
•tfonsldcrpd  as  conclnsiTe.  or  even  as  persua- 
«lTely  deterniiniDg  the  meaDitig  of  law  6,  since 
tt  cannot  be  reconciled  with  the  subsequent 
■deerre  of  1791,  derlarinK  that,  "in  order  to 
Avoid  dniibtn  and  disputes  in  the  future,"  U 
WHS  nenf  ss^rv  lo  specify  the  preciBe  quantity  of 
•<li>0]  IhiiiI  to  constitute  the  tiniiiB  of  *the  pueb- 
los to  tie  i'libsvquenily  estublfsbed.  The  Infer- 
ence to  be  deduced  from  all  these  documents 
■aupports  tbe  theory  that  under  the  Spanish 
4aws.  as  found  in  tbe  Recoptlacion,  all  towns 
were  not  entitled  by  operation  of  law  to  4 
cquare  leagues,  but  that  at  a  late  date  the 
Hpaniab  of^cials  had  adopted  tb6  theory  that  4 
«quAre  Ivacues  was  the  normal  quantity  which 
niigbl  be  designated  as  the  limits  of  new  pueb 
1m  to  be  thereaf  la-  ci«ted. 

Whether  from  then  atneodment*  or  supple- 
tneDts  lo  the  Spanish  law  it  was  correctly  held 
^at  a  fixed  quaniity  of  land  passed  to  every 
sew  pueblo  by  effect  of  law.  Is  not  relevant  to 
tbe  matter  now  under  consideration,  as  tbe 
rights  of  Santa  Fe,  If  any,  anrae  long  prior  to 
tbe  period  to  which  these  documents  relate, 
«nd  depend  upon  the  Bpanlih  law  and  that 
law  exclusively.  It  would  seem,  however, 
'from  tbe  statemeot  of  Hall,  already  quoted. 
^upra,  that  tbe  Implication  that  every  new 
Mexican  town  was  entitled  to  4  square  leaeues 
was  a  miscoDceptlon.  This  review  has  been 
made  in  order,  at  tbe  outset,  to  remove  tbe 
erroneous  conception  which  has  been  ao  often 
niteiated,  aa  to  the  right  of  towns,  by  mere 
«peratlon  of  law,  under  the  Spanish  law,  to  4 
■square -leagues.  It  is  really  unoeoesBory.  how 
«ver.  to  analyze  the  opinion  of  tbe  board  of 
land  commissioners  for  the  purpose  of  showing 
that  no  recognilioD  of  a  right,  by  operation  of 
law.  to  4  square  leagues  was  contained  in  It, 
for  the  reason  that  it  is  obvious  that  tbe  de- 
cision of  the  board  confirming  only  n  portion 
of  tbe  claim  of  the  city  of  San  Francisco  was 
«  rejection  of  lb«  4  square  league  theory. 
That  San  Francisco  so  interpreted  tbe  decree 
is  manifested  by  tbe  fact  that  It  was  not  ac- 
cepted by  that  city  as  final,  but  an  appeal  was 
taheo  to  the  district  court,  to  which  court  also 
tbe  United  Stales  appealed.  Moreover,  the  ac- 
tion of  Congress  in  confirming,  lo  1^64,  under 
certain  conditions,  a  limited  right  lo  favor  of 
€an  Francisco,  and  Its  final'action,  in  1866,  In 
confirming  the  right  of  that  city  to  4  square 
leacues,  with  many  Important  repervatioos, 
«nd  upon  conditions  wholly  Incompatible  with 
the  existence.  In  that  city,  of  a  primordial 
right lo48qiiareleaguei,  amounted  toarefunl 
tQi  u.  s. « 


by  Congress  to  recognize  the  theory  that  every 
nown  waa  entitled  to4squareleagucs.[700 
On  tbe  contrary,  those  acta  were  tantamount 
to  an  assertion  by  Congress  of  Ita  undoubted 
right  to  control  tbe  disposUIoo  of  the  land  so 
far  as  it  deemed  best  to  do  sa  Acts  July  1, 
1864  (IS  Btat  at  L.  838,  chap.  104,  g  S),  and 
March  8,  1866  (14  Stat,  at  L.  4,  chap.  18). 

In  passiog,  we  also  observe  that  tbe  same 
reasons  wblcb  cause  It  to  bo  unnecessary  to 
examine,  lo  detail,  tbe  opinion  of  tiie  board  of 
land  commissioners,  also  renders  It  nnessential 
to  analyze  and  determine  the  persuasive  effect 
of  the  caacB  subsequently  decided  by  the  su- 
preme court  of  California,  cited  In  arsumeot 
by  the  city,  vie.,  Wdeh  v.  SuUivan,  8  Cal.  168, 
and  Hart  v.  Bvrnati,  16  Cal.  S80.  The  Issue 
which  those  cases  presented  wai  the  nature  of 
the  dtle  of  San  Francboo,  on  the  conceded 
premise  that  It  poesesaed  a  title  of  some  kind. 
This  question  was  solved  by  a  full  reference 
to  the  Spanish  and  Mexican  law,  much  lo  the 
same  manner  as  tbe  board  of  iaod  commission- 
era  bad  previously  done. 

Ao  appeal  was  taken  from  the  decision  of 
tbe  board  of  land  commiasionera  to  the  district 
court  of  tbe  United  States.  We  quote,  as  to 
subsequent  steps  In  tbe  controversy,  from  the 
opioloD  io  San  If^andteo  v.  LeBoy,  188  U.  S. 
666  [84: 1009J: 

"In  April,  1861,  the  charter  of  San  Fran- 
cisco was  repealed  and  a  new  charter  adopted. 
Pending  the  appeal  of  the  pueblo  claim  in  the 
United  Statea  district  court,  tbe  Tan  Ness  or< 
dinanoe,  above  meotloned,  was  passed  by  the 
common  council  of  the  dty,  by  which  tbe  dty 
relinquished  and  granted  all  its  right  and  claim 
to  land  within  ita  corporate  limits  as  defined 
by  Its  charter  of  1851,  with  certain  exceptions, 
to  parties  In  the  actual  possession  thereof  bj 
themselves  or  tenants  on  or  before  tbe  Ist  of 
January,  1866;  provided  such  possession  was 
continued  np  to  the  time  of  tbe  introduction 
of  tbe  ordioaoce  into  the  common  council, 
which  was  In  June,  1865,  or  If  Interrupted  by 
an  intruder  or  trespasser,  bad  been  or  might 
be  recovered  by  le^  process;  and  it  declared 
that  for  the  purposes  contemplated  by  tbe  or- 
dinance persons  should  be  deemed  possessors 
wbo  held  titles  to  land  within  those  limits  by 
virtue  of  a  grant  made  by  an  ayuniamlento, 
town  coancil,  alcalde,  or  justice  of  tbe  peace 
of  tbe  former  pueblo  *before  tbe  7tb  of  [701 
July,  1846,  or  by  virtue  of  a  grant  subsequently 
made  by  toe  anihoritiea,  within  certain  limits 
of  the  city  previous  to  Its  incorporation  by  the 
state,  provided  the  grant,  or  a  material  poVtion 
of  it,  had  been  recorded  in  a  proper  book  of 
records  In  the  control  of  the  recorder  of  the 
county  previous  to  April  8, 1861.  Tbe  city, 
among  other  things,  reserved  from  the  grant 
all  tbe  lots  which  it  then  occupied  or  bad  set 
apart  for  public  squares,  streets,  and  sites  for 
schoolhousea,  diy  ball,  and  other  buildings 
Iwlonging  to  the  corporation,  but  what  lois 
or  parcels  were  thus  occupied  or  set  apart  does 
not  apoear.  Subsequently,  In  March,  1858, 
tbe  lesinlature  of  the  state  ratified  and  con- 
firmed this  ordinance  (Cal.  Stat.  1858.  chap. 
66,  p.  5S).  and  by  tbe  5th  section  of  the  act  of 
Congress  lo  ezpraite  the  settlement  of  titles  to 
lands  Id  the  state  of  California,  the  right  and 
title  of  the  United  States  to  the  lands  claimed 
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irithfD  the  corporate  limits  of  the  chnrier  of 
1851  were  reliDquUbed  and  granted  to  the  cit; 
and  its  Bucceuore  for  the  uses  and  purposes 
•prcifled  in  that  ordlnaDO&  18  StaL  at  L.  888, 
chap,  m,  @  6." 

Bat  that  the  relfnqutsbment  thus  referred  to 
was  not  considered  by  Oongreaa  as  equivalent 
to  a  recognition  of  an  absolule  title  in  the  city 
of  San  Francisco,  bat  was  deemed  to  be  an  act 
of  grace  and  grant  on  the  part  of  Congress,  is 
shown  by  the  fact  that  tne  5tb . section  cod- 
lained,  in  addition  to  the  relinquishment  re- 
ferred to  In  the  foregoing  quotatloD,  the  fol- 
lowing proTision:  "There  being  excepted  from 
this  relinquishment  and  grant  all  sites  or  other 
panwls  of  lands  which  have  been,  or  now  are, 
occupied  hv  the  Uolted  Slates  for  military, 
naval,  or  otner  puhllo  uses,  or  such  other  sites 
or  parcels  as  may  hereafter  be  designated  by 
the  President  of  the  United  States,  within  one 
year  after  the  rendltioo  to  the  Oeoeral  Land 
OfBce  by  the  surveyor  general,  of  an  approved 
plat  of  the  exterior  limits  of  Ban  Francisco,  as 
recofcnized  in  this  section.  In  coDnection  with 
the  lines  of  the  public  surveys."  It  was  also 
further  provided:  "that  the  relinquish  meat 
and  grant  by  this  act  shall  In  no  manner  inter 
fere  with  or  prejudice  any  bona  fide  claims  of 
702]oihers  whether  asserted  'adversely  under 
lighu  derived  from  Spain.  Mexico,  or  the  laws 
of  the  United  States,  nor  preclude  a  judicial 
examination  and  adjustment  thereof." 

This  act  of  Congress  transferred  the  appeal 
which  bad  been  taken  to  the  district  court 
from  the  decisloo  of  the  board  of  land  com- 
nissionen  from  that  court  to  the  circuit  court 
of  the  United  States.  The  latter  court.  Id  its 
opinion  rendered  oo  the  hearfne  of  the  appeal 
(San  Franciteo  v.  United  St/jfea,  4  Sawy.  561. 
678),  accepted  as  admitted  "the  existence  of  an 
organized  pneblo  at  the  present  site  of  the  city 
of  San  Francisco  upon  the  acquisition  of  the 
country  by  the  United  States  od  the  7tfa  of 
July,  1640;  the  possession  by  that  pueblo  of 
proprietary  rights  in  certain  lauds  and  the  sue- 
oesslon  to  such  proprietary  rights  by  the  city 
of  Sao  Francisco."  It  was  also  assumed  to  lie 
conceded  (pp.  M1-G74):  "That  the  lands  ap- 
pertaining to  the  pneblo  were  subject,  until  by 
grant  from  the  proper  autborltles  they  were 
vested  in  private  proprietorship,  to  appropria- 
tion to  public  uses  by  the  former  government 
and.  nince  the  acquisition  of  the  country,  by 
the  United  States."  The  circuit  court,  con- 
trary to  the  holding  of  (he  board,  found  that 
the  limits  of  the  pueblo  bad  never  been  meas- 
ured or  marked  off,  and  considered  the  ques- 
tion as  to  the  extent  of  lands  in  which  a  pueblo 
acquired  an  interest  under  Mexican  laws,  and 
determined  it  to  he  4  scjuare  lengoea.  But  al- 
though the  opinion  referred  to  the  Spanish 
law,  the  conclusion  as  to  the  right  of  San 
Francisco  was  based  npon  Mexican  laws,  cus- 
toms, and  usages,  and  tbe  reasoning  of  the 
opinion  was  In  accord  with  that  of  the  board 
of  land  commlsaloDers,  to  which  we  have 
already  referred.  The  claim  of  the  city  was 
confirmed  "in  trust,  for  tbe  benefit  of  tbe  lot- 
holders  nnder  graota  from  tbe  pueblo,  town,  or 
city  of  San  Francisco,  or  other  competent  au- 
thority, and  as  to  any  residue  in  trust  for  tbe 
use  and  benefit  of  tbe  Inhabitants  of  the  dty." 
There  was  eicepted,  however,  from  the  con- 
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flrmation  such  parcels  of  land  within  the  4 
square  leagues,  "as  have  been  heretofore  re- 
served or  dedicated  to  public  uses  by  the 
United  States;  and  also  such  parcels  of  land  a» 
have  been  by  grants  from  lawful  aiithoritr 
vested  in  privnle  proprietorship,  *and  ^703- 
have  been  finally  confirmed  to  parties  clHimior 
under  said  grants,  by  the  tribunals  of  the  Cuit^ 
States,  or  shall  hereafter  be  finally  confirmed  lo- 

ftartles  claiming  tbereunder  by  said  tribunals, 
n  proceedings  now  pending  therein  for  that 
purpose."   p.  577. 

That  this  decision  was  in  conflict  witb  the- 
claim  of  <be  city  that  under  tbe  Mexican  law  it 
wasentitlctl.  as  a  matter  of.  right,  to  4  square 
leagues.  Is  shown  by  the  finding  of  tbe  court 
that  whatever  was  the  right  In  the  city  it  wa» 
so  Inchoate  that  up  to  tbe  time  of  conflrmatioi> 
by  the  United  States  all  the  ungranled  land 
within  tbe  area  claimed  was  aubject  to  such 
dedication  for  public  purposes  as  the  United 
Stales  saw  fit  to  make.  That  Is,  that  tbe 
whole  ungranled  land  covered  by  the  claim 
was  sulMtanilally  public  domain  at  the  entire 
disposition  of  the  United  States  for  public 
purposes.  That  this  deciidon  was  not  in  ac- 
cord with  the  assCTted  clalmsof  the  city  of  Saa 
Francisco,  is  also  again  ahown  the  fact  that 
appeals  were  taken  therefrom  to  this  court  by 
both  the  city  and  tbe  United  States.  Pending^ 
these  appeals,  Congress  passed  an  act  to  quiet 
titles  to  the  land  within  the  city  limits,  which 
was  approved  March  8, 1866.  14  Stat,  at  L.  4, 
chap.  18.  At  that  time  tbe  limits  of  the  city 
were  conterminous  with  those  of  tbe  county, 
and  embraced  tbe  whole  of  the  4  square 
leagues  towhlctatbedty  asserted  rights.  The 
act  of  1894,  it  must  be  remembered,  merely  re- 
leased the  right  and  title  of  the  United  States  to 
the  lands  wiihio  the  then  corporate  limiu  of 
the  city  of  San  Francisco,  aa  defined  In  tbe 
charter  of  April  16,  1851,  which  was  much 
less  than  the  4  square  leagues. 

By  the  act  of  1866  the  United  States  fello- 
qulsfaed  and  grauted  to  tbe  city  alt  tbe  land 
embraced  In  the  decree  of  the  circuit  court 
subject  to  tbe  reservations  and  exceptions  desig- 
nated in  this  decree,  and  upon  the  following 
further  conditions  and  trusts,  viz.: 

"That  all  tbe  said  land,  not  heretofore 
granted  to  said  city,  shall  be  disposed  of  and 
conv^red  by  said  city  to  parilea  in  the  bona, 
fide  actual  possession  thereof,  by  themselves  or 
tenants,  oo  the  passage  of  this  act,  in  such 
quantities  and  upon  *8ucb  terms  and  [704- 
conditioDs  as  the  legislature  of  the  state  of  Cali- 
fornia may  prescribe,  except  such  parcels  there- 
of as  may  be  reserved  and  set  aside  by  ordi- 
nance of  said  dty  for  public  uses.* 

The  act,  moreover,  provided  that  such  relin- 
quishment and  grant  should  not  interfere  with 
or  prejudice  any  valid  adverse  right  or  claim, 
if  such  exist,  to  said  land  or  any  part  thereof, 
whether  derived  from  Spain.  Mexico,  or  the 
United  States,  or  predude  a  judicial  examina* 
tion  thereof. 

It  will  thus  be  Keo  that  tbe  act  of  1864 
again  asserted  tbe  ^wer  of  Congress  over  the 
entire  subject  by  materially  modifying  the  de 
cree  of  the  circuit  court  of  the  United  States, 
inasmuch  as  It  placed  resttlctiooson  tbe  power 
of  disposition  of  the  landa,  and  practically  im- 
posed a  trust,  not  only  npon  the  dty  of  Saa 
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rancisco,  but  upon  the  legislature  of  the  stale 
f  C:iliforDia.  In  couseqiieDce  of  the  passage 
f  this  act.  the  appeals  of  both  the  city  and  ibe 
Tniied  Slates  wbicti  were  pendlag  in  this 
oun  were  withdrawn.  Totonaend  v.  Oreely, 
2  C.  S.  6  "Wall.  326  [18:  547];  San  Franeiteo 
.  LeBov,  188  U.  S.  667  [34:  llOO]. 
Subsequent  to  the  passnfce  of  the  act  of  Con- 
:ress,  an  act  was  pnued  by  the  legislature  of 
Talif  oFDia  known  as  lbe"SanFr»Dci8co  Outside 
jAud  Bill,"  but  It  was  vetoed  the  governor 
if  Cnlifornia,  iKcaiise  in  bis  opinion  it  was  in 
-ooftict  witb  the  act  of  CoDfiresa  of  March  8, 
.aee  I>wiDelle,  Colonial  History  of  Cali- 
^oroia.  Appx.  p.  853. 

Wc  are  now  brought  to  consider  the  last 
proposition  advanced  by  the  city,  which  is — 

Third.  Thai  the  interpretation  of  the  Spanish 
lair  upon  tohieh  the  city  batet  its  right  ia  sanc- 
tioned by  pmiout  adjudications  of  thit  court. 

The  decisions  relied  upon  are,  Townsend  v. 
Greeley^  anpra;  Orisar  v.  McDowell,  78  U.  S. 
6  Wall.  118:  8681;  Broumttille  v.  Cawuos, 
100  tl.  S.  138  [25:  5741:  and  San  Franeiteo  r. 
LeRoy,  138  U.  8.  664  {84: 1099], 

An  examinatloo,  however,  of  these  cases  will 
show  tbat  they  cannot  be  held  to  sustain  the 
proposition. 

Totenaend  v.  Greeley  came  to  this  court  on 
error  to  ajudgtoent  of  the  supreme  court  of 
Catifornla,  afffrming  a  judgment  in  favor  of 
Oreeley,  who  bad  acquired  a  tfile  to  land  wlibin 
705]  *tiie  limits  confirmed  to  8aa  Francisco 
bv  ibt.  board  of  land  commissioners,  under  an 
ordiaaDce  of  the  city.    The  defendant  claimed 
title  under  a  sale  on  execution  upon  a  Judg- 
ment recovered  against  the  city.   The  rights 
-of  bolb  parties,  therefore,  depended  upon  the 
«xistence  of  a  title  in  the  city,  and  the  only 
nesticn  at  iuue  between  them  was  which  had 
erived  the  panimoiint  right  from  the  city, 
the  defendant  disputing  the  pos.<:essioQ  which 
plaintiff  claimed  bad  been  in  bis  grantors. 
Lender  this  state  of  the  record  it  was,  w  course, 
absolutely  impossible  for  the  question  to  arise 
whether  or  not  tbere  was  title  in  the  city  to  the 
land  in  dispute,  .or  the  extent  of  land  which 
the  title  of  the  city,  whatever  it  was.  covered. 
The  sole  question  presented  in  this  court  was 
whether  the  lower  court  had  committed  error 
in  rejecting  certain  proffered  evidence,  and  the 
determination  of  this  question  Involved  the 
ascvriainment  of  whether  the  title  which  was 
Id  the  city  was  of  such  a  character  as  could  be 
«eized  and  sold  under  execution.    In  de- 
•ciding  this  question  the  opinion,  while  refer- 
ring to  (he  facts  out  of  which  the  controversy 
arose,  contains  the  statement  (p.  836  [549])  that 
the  laws  and  ordinances  of  Spain  for  the  settle- 
ment and  government  of  her  colonies  on  this 
-continent  "provided  for  the  assignment  to  the 
pueblos  or  towns,  when  once  establiahed  and 
-officially  recognized,  for  their  use  nnd  the  use 
■of  tlieir  lohabiiauts.  of  4  square  leagues  of 
land."   But  this  language  was  not  material  to 
Ihe  question  before  the  court,  and  was  not, 
Iberefore,  a  decision  settling  the  matter. 

Tbe  decision  in  Orisar  v.  McDowell,  titpra, 
vas  in  fact  a  denial  of  any  right  in  San  Fran. 
Cisco  by  operation  of  law,  Spanish  or  Mexican, 
to  4  square  leagufs  of  land.  The  esse  involved 
a  coniroversy  between  one  holding  a  title  un- 
4ler  Sao  Francisco  and  an  officer  of  the  United 
"5  U.  S. 


Slates  In  possession  of  ■  mOttary  reservation 
within  the4square  leagues.  The  court  simply 
decided  tbHt,  conceding  some  right  or  Interest 
or  claim  In  tbe  city  to  land,  it  was  subject  to 
appropriation  by  the  government  for  public 
uses.  In  a  general  reference  to  the  claims  of 
the  ci^,  there  are  dicta  to  the  effect  that  by  the 
laws  of  Spain  a  pueblo  acquired  some  rights  in 
4  square  leagues  *of  land. but  the  decl8ioo[706 
did  not  necessarily  determine  that  quesUon.as  it 
was  not  before  tbe  court. 

Id  Brownsville  v.  Catazos,  100  U.  8.  188  [25: 
S74],  the  question  at  issue  was  the  title  to  land 
of  Brownsville  derived  under  Mexican  laws. 
The  action  was  ejectment  by  the  city  of 
Brownsville  as  tbe  successor  ot  the  United 
States  of  the  Mexican  town  of  Matamoras, 
claiming  title  to  a  tract  of  land,  to  obtain  title 
to  which  the  city  of  Matamoras  had  Instituted 
proceedings  in  expropriation  or  condemnation. 
The  decision  was  tbat  tbe  city  of  Matamoras 
had  never  acquired  title  to  the  land  because 
compensation  bad  not  been  made,  and  that 
Brownsville  consequently  possessed  no  title. 
It  Is  obvious  that  in  the  determination  of  that 
question  tbe  rights  of  pueblos,  under  Spanish 
laws,  were  not  involved.  It  follows,  therefore, 
that  the  reiteration,  in  tbe  course  of  tbe  opinion 
in  that  case,  of  the  dicta  found  in  tbeprevlotu 
cases  on  tbe  subject  of  tbe  rights  of  poebloa 
under  Spanish  law  cannot  be  treated  as  author- 
itative on  that  question. 

In  San  Franeitm  v.  LeBoy,  188  U.  S.  664  [84: 
1099].  the  object  of  the  hill  filed  was  to  quiet 
tbe  title  ot  complainant  as  against  the  city  of 
San  Francisco  to  certain  lands  within  the  city 
limits.  There  was  no  controversy  as  to  the 
extent  of  land  in  which  a  Spanish  pueblo  ac- 
quired some  right  by  its  establishment,  nor  was 
the  question  considered  by  the  court.  In  re- 
citing tbe  history  of  the  litigation  over  tbe  San 
Francisco  claim  to  4  square  leagues,  the  learned 
justice  who  delivered  tbe  opinion  of  tbe  court 
did  not  directly  refer  to  the  rights  acquired  un- 
der Spanish  laws,  but  contented  himself  with 
an  allusion  to  the  rights  which  a  Mexican 
pueblo  acqulied  in  lands  by  operation  of  Mexi- 
can laws. 

In  passing  from  this  brief  review  of  the  de- 
cisions of  this  court  relied  on  by  tbe  city  of 
Santa  F6,  we  note  the  reference  to  the  case  of 
LmHt  V.  San  Antonio,  7  Tex.  288.  In  that  case 
the  court  found  that  there  bad  been  an  express 
grant  Of  6  square  leagues  to  the  predecessor 
of  the  town  of  San  Antonio,  and  refuted  the 
attempt  to  destroy  the  express  grant  on  the 
ground  tbat  as,  by  operation  of  law,  towns 
were  entitled  to  4  leagues.the  express  grant  of  6 
was  void,byEayingtbatno1aw*bad  beeD[707 
referred  to  suppDriing  such  an  assertioo.  The 
implication  from  this  adjudication  refutes 
rather  than  supports  tbe  claim  here  contended 
for. 

But,  in  concluding  the  consideraiinn  of  tbe 
foregoing  contentions  advanced  by  tbe  city  of 
8aDta  Fe,  and  which  are  shown  by  the  review 
which  we  have  made  to  be  without  merit,  we 
will  now  demonstrate  that  tbe  right  to  recover 
the  land  here  claimed  is  without  foundatioo 
on  other  and  distinct  grounds. 

It  cannot  be  doubled  that  under  the  law  of 
Spain  it  was  necessary  tbat  tbe  proper  author- 
ities should  particularly  designate  the  land  to 
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|>e  acquired  by  toirni  or  i>tieb1oi,  before  a 
Tested  right  or  title  to  the  use  thereof  could 
arise.  "Aua  by  law  7,  book  4,  title  7,  of  the 
RecoplIaciOQ  which  regulated  tbe  mode  of  dls- 
trlbntino  of  a  tract  graoted  by  agreemeot  to  a 
founder  of  a  settlement,  It  was  provided  as 
follows  (2  White,  Mew  Recop.  p.  46): 

"The  tract  or  territory  granted  by  agree- 
ment to  the  founder  of  a  settlement  shall  be 
distributed  tn  tbe  following  manner:  '  Tbey 
sball,  in  the  first  place,  lay  out  wbat  shall  be 
necessary  for  tbe  site  of  the  town  and  suffi- 
cient liberties  (ezldos),  and  abundant  pasture 
for  tbe  cattle  to  be  owned  by  tbe  Inhabitaots, 
and  as  much  besides  for  that  which  shall  be- 
long 10  tbe  town  (propios).  Tbe  balance  of 
the  tract  sball  then  be  divided  into  four  parts; 
one  to  be  selected  by  tbe  person  obligated  to 
form  the  settlement,  and  the  remaining  three 
parts  to  be  divided  in  equal  portlooB  among 
tbe  settlers." 

Law  11  of  the  same  book  and  title  provides 
also^  White,  New  Recop.  p.  46): 

"TheloU  ibnll  be  distributed  among  the 
settlers  by  lot,  beginning  with  those  adjoin' 
log  the  main  square,  and  tbe  remainder  shall 
be  reserved  to  us,  to  give,  as  rewardf,  to  new 
settlers,  or  otherwise,  according  to  our  utiU; 
and  we  command  that  a  plan  of  tbe  settlement 
be  always  made  out." 

And  law  12  of  tbe  same  book  and  title  de- 
clares (S  White,  New  Becoi^  p.  47): 

"We  command  that  no  bouses  be  erected 
within  the  distance  of  800  paces  from  the  walls 
708]or  breastworks  of  tbe  town,  *tbis  being 
necessary  for  tbe  goodof  our  service  and  for  tbe 
safety  and  defeose  of  tbe  towns  as  provided 
with  regard  to  castles  and  fortresses.** 

And  it  is  well  to  notice  at  this  point  that 
Banta  F£  was  a  fortified  town;  it  possessed  a 
castle,  and  not  only  tbe  land  upon  which  it 
was  erected  but  a  considerable  ezlent  of  land 
surrounding  It  was  in  any  view  a  part  of  tbe 
public  domain,  and  passed  as  such  to  tbe  United 
States.  Mitehd  v.  United  Statfs,  40  U.  S.  16 
Pet.  fia,  89,  91  (10: 6S8.  671.  6721 

Tbe  Spaoish  understanding  of  the  prerequi- 
site designation  Is  well  illustrated  liy  the  fol  low- 
ing passages  from  I!UBondo*8  Praetica  Univer- 
laiForense. 

At  vol.  8,  p.  109,  he  says: 

"The  Kings,  the  fountains  of  Jurisdictions, 
are  tbe  owners  of  all  tbe  terminos  situated  In 
their  kingdom,  end  as  such  can  donate  them, 
divide  or  restrict  them,  or  give  any  new  form 
to  tbe  enjoyment  thereof,  and  beoce  it  is  that 
tbe  pueblos  cannot  alienate  tbelr  terminos  and 
pastos  without  precedent  royal  license  and  au- 
thoriiy." 

And  at  vol.  S,  p.  226.  he  says: 

"There  Is  nothing  whatever  designated  by 
law  as  belonging  to  towns,  other  than  that 
which  by  royal  privilege,  costom,  or  contract 
between  man  and  man,  Is  granted  to  them,  so 
thfitHllhcugb  there  be  assifioed  to  the  towns 
at  tbe  time  of  their  constitution  a  terrilorlo  and 
perlineDcias,  which  may  be  common  to  all  tbe 
residents,  without  each  one  having  the  right  to 
use  them  separately,  It  is  a  prerogative  re- 
served to  the  princes  to  divide  the  terminos  of 
tbe  provinces  and  towns,  assigning  to  these  the 
use  and  enjoyment,  but  tbe  domau  remaining 
In  the  lovereigns  themselves." 
686 
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Considering  this  subject,  this  court,  speak- 
ing through  Mr.  Justice  Field  In  Qritar  t. 
MelhwtU,  78  n.  8.  6  Wall  «78  [18:  86S]L 

said: 

"Tbese  laws  provided  for  the  assignment  to- 
the  pueblos,  for  their  use  and  the  use  of  their 
inhabitants,  of  land  not  exceeding  In  extent  4 
square  leagues.  Such  assfgoment  was  to  be 
made  by  tbe  public  authorities  of  the  govern- 
ment upon  iat  original  eslabllsttment  of  tb»- 
puehlo,  or  afterwards  upon  the  petition  of  ita- 
officers  or  inhabitants;  and  the  land  was  to  be 
measured  *ofI  in  a  square  or  prolonged  [TO^* 
form,  according  to  the  nature  and  condition  of 
tbe  country.  AJU  lands  within  tbe  general  limtta- 
siatcd.  which  had  previously  become  private- 
property  or  were  required  for  public  purposes, 
were  reserved  and  excepted  from  tbe  assign- 
ment. Until  tbe  lands  were  thus  deQuitely 
assigned  and  measured  off,  tbe  right  or  claia» 
of  the  pueblo  was  an  Imperfect  one.  It  was  »■ 
right  which  the  government  might  refuse  to 
recognize  at  all,  or  might  recognize  In  a  quali- 
fied form;  It  might  lie  burderad  with  condi- 
tions and  it  might  be  restricted  to  less  llmita 
than  tbe  4  square  leagues,  which  was  the  usual 
quantity  assigned." 

Moreover,  tbe  general  theory  of  tbe  Spanistk' 
law  ou  the  subject  indicates  that,  even  after  a. 
formal  destenaUon,  tbe  control  oi  tbe  outlying 
lands,  to  which  a  town  might  have  been  con- 
sidered entitled,  was  In  tbe  King,  as  the  sourcft- 
and  fountain  of  title,  and  could  be  disposed  of  at 
will  by  him  or  by  bis  duty  authorized  represent- 
ative, ns  long  as  such  lands  were  not  affected  by 
Individual  and  private  rights.  This  is  shown 
by  the  quotation  from  Gllzondo,  already  made. 
The  provisions  of  law  14.  title  12,  book  4,  of 
the  Recopllacion(8  White.  New  Recop.  p.  S2), 
which  ia  reproduced  In  the  margin,  lllustrates- 
tbe  atnolute  control  thtis  exercised  by  the  King 
of  Spain  over  the  subject.! 

*Tbe  existence  of  this  power  of  control!  7  lO 
and  disposition  as  to  municipal  lands  In  tlie  su- 
preme Spanish  authority  finds  a  further  and 
cogent  exemplification  In  the  decree  of  th» 


tiA  w  14,  tiOe  U.  book  i.  of  Beoopllacion. 

Wbereas  we  liave  toMj  tnbarlted  the  dnmlnlo» 
of  the  Indies;  and,  wbereas,  tbe  waste  lands  aiM> 
sotl  wblcbwere  notffraDtedbjtbeKlnRs  nor  pred- 
ecessors, or  by  ourselves.  In  our  name,  belonv  t» 
our  pairlmonv  and  royal  Crowa.  H  Is  expedteet 
that  all  tbe  laod  *rhicfa  is  held  without  Just  and  true- 
titles  be  restored  as  bclonfrins  to  us.  (n  order  that 
ve  fltdtf  retain,  before  aO  thinga.  aU  tfis  lamb  wAMk 
may  (tppenr  to  iM  and  to  our  vieervyt,  oudteneeM.  attdt 
(fovemort  to  tie  nece«aarv  for  piiUfc  sqwirw,  lUitrtttB- 
i&rtdoai,  rewrorfton*  ipropiott.  paamrra,  and  com- 
monii.  to  be  gmnttd  to  the  vIBnget  and  eomteOt  al- 
ready iwt()«d,  irOA  diM  regard  a*  well  to  their  prvtent 
tonmtian  on  to  thtir  Mure  ttate  and  to  tho  tntream 
thai  may  reeetro,  and  after  dlstdbutlna  amooa  tbe- 
iDdtans  whatever  tbey  may  Justly  want  to  culti- 
vate, sow.and  raise  oaitle,  oODOrmiitirtothem  what 
tbey  now  bold,  and  motlDir  what  tbey  may  waot 
besides,  nil  tbe  remalnlmt  land  may  be  reserved  to> 
us.  clear  oC  any  enenmbrance,  for  the  purpose  of 
beln^trlven  as  rewardaor  disposed  or  acconlinf  to- 
our  pleasure:  For  all  tbis  we  order  and  oontawiidF 
tbevlceroj's.  presidents,  and  pretortal  audif>iicc«» 
wbeneverth^  shall  think  fit.  to  appoint  a  sufllcteat 
time  for  the  owners  of  lands  to  eznibf  t  before  them> 
and  tbe  minlsten  of  their  audtencer.  whom  tber 
shall  appoint  for  that  purpoee.  the  title  to  lands,  es- 
tates, butn.  and  cabalterlHS,  who,  after  conflrmUur 
tbe  poBMwlnn  of  such  as  bold  the  same  by  vlttue  or 
good  and  teeal  titles,  or  l^a  tost  broKriptlon,  sbatt 
restore  to  us  the  remalnifer,  to  be  disposed  of  ae- 
oordlnff  to  our  pleasnre. 
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)rtcs  of  January  4, 181S.  lefened  to  by  Hall 
his  Mexican  haw,  p.  45.  A  like  power,  U 
to  be  lof  erred.  Is  now  aswrted  to  be  uidged  in 
A  bas  actually  bees  exercised  by  the  general 
tTeroment  of  Mexico.  The  CoDstitutioD  of 
exico  of  February  5,  1857,  which  went  into 
feet  September  16  of  the  same  year,  probib 
k1  the  acquisitloQ  or  admloistration  of  real 
op^rty  by  civil  or  ecclesiastical  corporatloos 
itbout  any  other  exception  than  the  buildings 
tended  ironiediately  or  directly  for  the  serv- 
e  or  purpose  of  the  Institutions,  and  hence 
"nse  the  necessity  for  the  abolition  of  munici- 
il  cominons  (exidos)  in  order  to  comply  with 
lis  co3stiiutioaal  provision.  Id  discussing 
te  subject.  Orozco,  a  Mexiran  writer,  in  bis 
LecinlHtinn  and  Jurisprudence  on  Public 
,ands**  (vol.  S,  p.  1107).  after  pointing  out  the 
istiDctioD  between  pueblo  sites  (fuodo)  and 
2e  ejidos  or  commons  of  a  pueblo,  says: 

*'Tbe  municipal  commons  (ejidos),  as  has 
«cn  seeo,  'were  excluded  by  the  luws  aboHsh- 
3g  mortmain;  but,  in  view  of  the  aforesaid 
onsiitutional  precept,  it  was  Inimical  to  infer 
bat  the  municiful  commons  (ejidos)  passed  to 
he  control  of  the  Federal  treasury,  as  sue- 
ressnr  by  subrogation  of  the  property  of  cor- 
MiratioDS,  and  with  so  mucfa  the  more  reason, 
iince,  recalling  the  origin  of  the  muaicipal 
[»mmoD8  (ejidos)  as  soon  ns  their  existence  be- 
c^nme  inipo58ible,  nothing  is  more  natural  and 
ranseqaentlftl  than  that  those  lands  should  re- 
vert to  tbe  domain  of  bim  who  granted  them 
for  tbe  common  use  of  tbe  residents  of  the  set- 
tlements." 

After  reciting  thefact  that  in  order  to  "recon- 
cile respectfor  thesnpreme  lawwilhthe  interest 
711  ]of  these  pueblos."  *t he  gencml  law,  after 
Gxiog  tbe  limits  of  the  pueblos  and  dedicailng 
to  public  uses  the  cemeteries  imd  other  public 
places  therein,  directed  that  tbe  remainder  of 
tbe  land  should  be  distributed  among  the 
fathers  or  heads  of  families,  the  author  adds: 

"In  this  way  It  has  been  carried  Into  effect, 
titles  signed  by  the  president  of  the  republic 
la  favor  of  those  residents  of  the  pueblos  be- 
ing issued  gratis  by  tbe  department  of  public 
works,  all  of  which  proves  that  tbe  Federal  gov- 
ernment and  not  the  common  councils,  nor  any 
other  authority  is  that  which,  as  competent  In 
the  matter,  graciously  grants  the  disposable  part 
of  tbe  ancient  municipal  commons  (ejidos)." 

It  was  doubtless  a  consideration  of  this  stale 
of  tbe  Spaoisb  law  and  the  unquestioned 
power  lodged  In  the  King  of  Spain  to  exercise 
unlimited  authority  over  the  lands  assigoed  to 
a  town  and  undisposed  of  and  not  the  subject 
of  private  grant  (to  all  of  which  rights  tbe 
United  States  succeeded  as  successor  of  tbe 
King  of  iSpain  and  tbe  government  of  Mexico), 
which  caused  Congress,  in  enacting  the  laws 
of  1864  and  1866,  to  carve  out  of  the  claim  of 
San  Francisco  such  land  for  public  purposes 
u  it  saw  fit.  to  authorize  further  reservations 
to  he  made  within  a  period  of  one  year,  and  to 
subject  tbe  lands  relinqnisbcd  to  BpeeiSe  trusts 
imtweed  not  alone  upon  the  municipality  of 
San  Francisco,  but  also  upon  the  general  as- 
wmbly  of  California.  The  power  thus  as- 
serted by  the  act  was  not  new,  but  conformed 
to  and  accoided  with  the  practice  of  tbe  gov- 
erament  from  the  beginning.  Thus,  In  1813, 
Coogresa,  tiy  an  set  approved  June  18  of  that 
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year  (3  Slat.  atL.  748,  chap.  99),  for  the  settle- 
mentof  claims  to  land  in  the  territory  of  Missouri 
(where  rights  under  tbe  laws  of  Spain  existed> 
provided,  by  §  1,  for  the  survey  of  the  bounda- 
ries, of  towns  and  for  the  confirmation  to  indi- 
viduals of  such  lolB  therein  covered  by  actual 
possession,  and  for  the  confirmation  of  sucU 
commons  to  the  towns  as  had  been  actually 
possessed  and  used  by  the  town.  So  far  as  all 
the  other  commons,  not  so  actually  possessed, 
were  concerned,  and  the  lots  within  the  town 
not  possessed  and  claimed  by  Individoala,  the 
absolute  right  to  dispose  of  the  same  was  as- 
serted by  Congress.anda  portion  *thereof[  71 2^ 
was  dedicated  by  that  body  to  public  uses.  The 
1st  section  is  reproduced  In  tbe  margin;!  and 
the  2d  section,  accomplishing  tbe  results  just 
indicated,  reads  as  follows: 

"Sec.  3.  And  be  it  further  enacted.  That  all 
town  or  Tillage  lots,  out  lots,  or  common-field 
lots,  included  In  such  surveys,  which  are  not 
rightfully  owned  or  claimed  by  any  private  in- 
dividuals, or  held  as  commons  belonging  to 
such  towns  or  villages,  or  that  tbe  President  of 
the  United  States  may  not' think  proper  to  re- 
serve for  military  purposes,  shall  be  and  tbe 
same  are  hereby  reserved  for  the  support  of 
schools  in  tbe  respective  towns  and  villages 
aforesaid:  Provided,  That  the  whole  quantity 
of  land  contained  in  the  lots  reserved  for  tbe 
support  of  schools  in  any  one  town  or  village 
shall  not  exceed  one  twentieth  part  of  the 
whole  lands  included  In  the  general  survey  of 
such  town  or  village." 

*The  same  course  was  adopted  by  Con-[7 13 
Vress  In  theact  of  February  8, 1827  (4  Stat.  at.  L. 
202,  chap.  9),  providing  for  the  settlement  and 
confirmation  of  claims  lo  lands  in  the  former 
Spanish  domainof  EastFlorlda.  The  Sdsectton 
of  that  act,  confirming  to  tbe  city  of  St.  Augus- 
tine certain  lands,  is  as  follows: 

"Sec.  8.  And  he  it  further  enacted.  That 
tbe  commons  in  the  city  of  St.  Augustine  he. 


tSection  1  of  Act  of  June  18, 1SI2  (2  Slat,  at  L.  7i8). 

"That  tbe  rlirbts.  tides,  and  olalms  to  town  or 
vUlHsre  lots,  out  lots,  common- field  lots,  and  com- 
mons, in.  adjotntoff.  and  belonffinsr  to  the  eeveral 
towns  or  vlllacee  of  Portaire  des  Sioux.  St.  Ctiarles, 
St.  Louis.  St.  Ferdinand,  VlllaffO  a  Botiert,  Caron- 
delet,  St.  Genevieve,  New  Madrid,  New  Bourbon. 
Little  Prairie,  and  Arkansas,  to  tbe  territorr  or 
Hiesourl.  wblob  lota  have  t><>en  Inhabited,  culti- 
vated, or  poMeased,  prior  to  the  SOth  day  of  Decem- 
t>er,  1608,  aball  be  and  tbe  same  are  hereby  coa- 
flrmedtothe  InbabUaatsof  the  reapective  towos 
or  vniaKee  aforesaid,  ncoordtnff  to  tbetr  several 
rlRtat  or  nirbts  In  common  tbereto:  Provided.  That 
nothing  herein  contained  shall  be  construed  to  af- 
fect the  riffbu  of  any  persons  clalmlns  tbe  same 
lands  or  anv  part  thereof,  wboee  claims  have  t>eea 
conflrmed  by  tbe  board  of  commlasloners  for  ad- 
Justing  and  settlinfT  claims  to  land  In  tbe  said  ter- 
ritory. And  It  shall  tw  tbe  duty  of  the  principal 
deputy  surveyor  for  tbe  said  territory  as  soon  a» 
may  be.  to  survey,  or  cause  to  be  surveyed  and 
marked  (wbere  the  same  bai  not  alreadv  be^a 
done  aocordlns  to  law),  tbe  out-tx>undary  llnea  of 
tbe  said  several  towns  or  vtllairea  so  as  to  include 
tbe  out  lot*,  common-field  lots,  and  commons 
thereto  respeotirely  belonslnR,  And  heshall  make 
out  plats  of  tbe  surveys,  which  heshall  transmit  to 
tbe  surveyor  general,  who  Hball  forward  copies  of 
the  said  plats  to  the  Commlselooer  of  tbe  General 
Lend  Ofnoe.  and  to  the  recorder  of  land  titles:  Cbe 
expenses  of  BurveylnfT  the  eaid  out>t>oundary  lines 
shall  be  paid  bv  the  United  States  out  of  any  mon- 
eys appropriated  for  surveying  tbe  public  lands: 
Pi  ovUed.  that  (he  whole  expense  shall  not  exceed 
ts  for  everv  mile  that  shall  be  actually  surveyed 
and  marked." 
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•nd  tbe  ume  are  bereby,  coofirmed  to  the  cor- 
poratioa  of  said  ctty,  to  tbe  same  extent  tbat 
tbej  were  used,  claimed,  and  enjoyed  under 
Ibe  Spanisb  gOTernment.  And  tbe  parochial 
church  and  burying  ground  in  possession  of 
the  Roman  Catbotic  confn'eKstlon  are  coofirmed 
to  tbem,  and  tbe  old  Episcopal  Church  lot  is 
liereby  relinquished  and  confirmed  to  tbe  In- 
corporated Eplscoral  Church  of  St.  Auf^ustine: 
Provided  always,  That  the  grants  tn  this  eeclion 
specified  shall  forever  Inure  to  the  purposes  for 
vhlcb  th^  are  ccDflrmed,  and  shall  not  be 
alieoaled  without  the  consent  of  Congress." 

So,  also.  It  may  well  be  supposed  that  it  was 
upon  this  aspect  of  the  imperfect  nature  of 
right  In  land  claimed  by  towns  in  territory 
formerly  owned  by  Spain  and  Mexico,  and 
the  long-established  constmctioo  of  such 
rights  evideneed  by  the  foregoing  acts  of  Con- 
gress, which  caused  ttiia  court,  speaking 
through  Mr.  Justice  Field,  in  Grisar  v.  Me- 
J>OT«g,  78  U.  8.  8  Wall.  873  [Ifi:  866],  to  say: 

"Even  after  the  assignmeut  tbe  iniercst  ac- 
■quired  by  tbe  pueblo  was  far  from  being  an 
indefeasible  estate  such  as  Is  known  to  our 
laws.  The  purposes  to  be  accomplished  by 
tbe  creation  of  pueblos  did  not  require  their 
possession  of  the  fee.  The  Interest  .  .  . 
amounted  to  little  more  than  a  restricted  and 
qualified  right  to  alienate  portions  of  the  land 
to  its  infaabtlants  for  building  or  cultivation, 
and  to  use  the  remainder  for  commons,  for 
pasture  lands,  or  as  a  source  of  revenue,  or 
-for  other  public  purposes.  And  this  limited 
fight  of  dispodtlon  and  use  was  in  all  particu- 
lar subject  to  the  control  of  the  government 
■of  the  country." 

How  completely  this  language  applies  to  tbe 
case  here  prcocoted  Is  demonstrated  when  it  is 
7 14]  considered  that  there  Is  no  proof  *of  a 
aingle  act  of  ownership  by  tbe  city,  either  in  its 
«wn  right  or  by  anybody  else  daiming  to  hold 
under  it,  and  that  it  is  asserted  in  the  brief  of  the 
counsel  for  tbe  government  and  not  denied 
that  practically  everv  foot  of  the  area  of  4 
square  leagues  now  claimed  by  the  city  is  cov- 
ered by  grants  made  by  tbe  governors  of  the 
province  of  New  Mexico  to  others.  Whether 
these  grants  be  valid  or  not  of  course  is  not 
before  us  for  conf^lderaiioo. 

An  inchoate  claim,  which  could  not  have 
been  asserted  as  an  abeolnle  right  against 
the  government  of  either  Spain  or  Mexico, 
and  which  was  subject  to  tbe  uncontrolled  dis- 
cretion of  Congress,  is  clearly  not  within  the 
purview  of  the  act  of  March  S,  1801,  creating 
ibe  court  of  private  land  claims  (36  Stat,  at  L. 
654,  chap.  689).  and  therefore  la  b^ond  tbe 
reach  of  Judicial  cogotzanre. 

The  duty  of  protecting  imperfect  rights  of 
property  under  treaties  such  as  those  by  wbich 
territory  was  ceded  bv  Mexico  to  the  United 
Stales  in  1848  and  1§53,  in  existence  at  tbe 
time  of  such  Msslons.  rests  upon  tbe  political 
and  not  tbe  Judicial  department  of  the  govern- 
ment. U$  BoiM  V.  BrameU,  45  U.  S.  4  How. 
449,  461  [11:  1051,  1056]:  Ainaa  v.  United 
Staid.  161  U.  8.  222  [40:  678].  To  the  extent 
only  that  Congress  has  vested  them  with  au- 
tlioriiy  to  determine  and  protect  such  rights 
-OiiD  courts  exercise  jurisdiction.  Where,  there- 
fore, a  tribunal  of  limited  jurisdiction  is 
-created  by  Congress  to  determine  such  rights 


of  property,  a  parly  seeliing  relief  must  pre- 
sent for  adjudication  a  case  clearly  wlihio  tb« 
act  or  relief  cannot  he  given.  United  8taie§ 
V.  Clarke,  83  U.  3.  8  Pet.  4S6,  444  [8: 1001, 
1004]. 

Section  18  of  the  act  provides  that  all  the 

ftroceedings  and  rights  theretofore  referred  to 
n  the  act  shall  be  conducted  and  decided  sub- 
ject to  certain  provisions  therein  enumerated 
and  to  the  other  provisions  of  the  act.  Among 
the  prov^ions  contained  In  g  18  is  the  follow- 
ing: 

"First.  No  claim  shall  he  allowed  that  shall 
not  appear  to  he  upon  a  title  lawfully  and  reg- 
ularly derived  from  the  government  of  Spain 
or  Mexico,  or  from  any  of  tbe  states  of  the 
Republic  of  Mexico  having  lawful  authority  to 
make  grants  of  land,  and  one  tbat  if  not  then 
complete  and  perfect  at  the  date  of  the  aequlsi 
tIon*of  theterritorrby  tbe  United  State8.[7 15 
tbe  claimant  would  have  had  a  lawful  right  to 
make  perfect  bad  the  territory  not  been  ac- 
quired by  the  United  States,  and  that  th« 
United  States  are  bound,  upon  the  principles 
of  public  law  or  by  the  provlsloiis  of  tbe  treaty 
of  cession,  to  respect  and  permit  to  become 
complete  and  perfect  If  tbe  same  was  not  at 
said  date  already  complete  and  perfect." 

By  ^  7  of  the  act  the  court  was  also  required, 
In  reaching  a  conclusion  as  to  the  validity  of  the 
claim,  to  he  guided  by  tbe  laws  of  oationa.  tbe 
stipulations  of  tbe  treaties  concluded  between 
tbe  United  States  and  the  republic  of  Mexico 
of  February  8,  1848,  and  December  80,  1853. 

Although  g  6  of  the  act  also  authorized  tbe 
adjudication  by  the  court  of  private  land  claim* 
of  all  claims  which  the  United  States  "are 
hound  to  recognize  and  confirm  hv  the  treaties 
of  cession  of 'said  country  by  Mexico  to  the 
United  States,  which  at  the  date  of  tbe  passage 
of  this  act  have  not  been  confirmed  by  act 
of  Congress  or  otherwise  finally  decided  upon 
by  lawful  authority,  and  which  are  not  already 
complete  and  perfect,"  the  meaning  of  the 
wonis  "complete  and  perfect"  is  to  he  derived 
by  considering  tbe  context  and  not.  by  segre- 
gating them  from  tbe  previous  part  of  the 
sentence  exacting  that  the  claim  must  be  one 
which  the  Uniteid  States  was  bound  to  recog- 
nize and  confirm  by  virtue  of  the  treaty. 
These  words  are  moreover  coalrolled  by  the 
mandatory  requirements  of  §  18. 

Indeed,  the  cootroHing  nature  of  the  provi- 
sions of  g  18  of  tbe  act  of  1891  was  considered 
and  settled  by  this  court  In  Ainaa  v.  United 
Statet.  161  U.  8.  208  [40:  678],  where,  speak- 
ing by  Mr.  Chief  Justice  Fuller,  it  was  said: 

"Under  the  act  of  March  8. 1891,  it  must 
appear.  In  order  to  the  confirmation  of  a  grant 
by  the  court  of  private  land  claims,  not  only 
ihit  the  title  was  lawfully  and  regularly  de- 
rived, but  that,  If  the  grant  were  not  complete 
and  perfect,  the  claimant  could  bv  right  and 
not  by  grace,  have  demanded  that  it  should  be 
made  perfect  by  the  former  government,  liad 
the  territory  not  been  acquired  by  the  United 
States." 

Although  the  act  of  1891,  In  §  11,  authorized 
a  town  ^presenting  a  claim  for  a  grant  to[  7  1 B 
represent  the  claims  of  lotholders  to  lots  wllhta 
the  town,  this  provision  does  not  override  the 
general  requirements  of  tbe  statute  as  to  tbe  na- 
ture ot  the  claim  to  title  which  tbe  court  is  ao* 
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thorlzed  to  conflnn.  Tbe  difference  between 
the  act  of  1691  and  tbe  Califomls  act  of  1851, 
hltbeno  referred  to,  acceotuates  tbe  lotentioD 
of  CoDgrets  to  confine  tbe  autbority  conferred 
by  tbe  later  act  to  oarrower  limits  tban  those 
fixed  by  tbe  act  of  1851.  The  act  of  18S1  au- 
thoriced  tbe  adjadlcaUon  o<  claimi  to  land  by 
▼fartne  of  any  "right"  or '  liU^  derived  from 
the  Spaolsb  KOTemment,  and  conferred  the 
power  In  expresa  language  on  tbe  board  and 
court  to  prttume  and  grant  in  favor  <tf  a  tou>n. 
The  act  of  1891  not  only  entirely  omits  aothorl- 
ty  to  invoke  tbii  preanmpttoD,  oat,  oa  we  have 
aeen,  excludes  by  express  terms  any  claim,  tbe 
completion  of  which  depended  apoo  the  mere 
grace  or  favor  of  the  govern nient  of  Spain  or 
Mexico,  and  of  tbe  United  Statea  as  the  suc- 
cessor to  the  rights  of  those  gov^ments. 

Nor  do  certain  expressions  contained  In  the 
opinion  in  Ban  Frandteo  v.  Le  Boy,  188  U.  S. 
<«l  [84:  1098],  and  Enioht  r.  United  Land 
AMta.  142  X).  a  161  [86:974J.  wb»o  properly 
understood,  conflict  with  the  forwdng  con- 
clusions. Those  casea  dealt  with  toe  righta  of 
Ban  Francisco  after  they  were  renwnized  by 
Congreas,  and  to  tbe  extent  only  of  utat  recog- 
nition. The  language  referred  to,  therefore, 
simply  amounted  to  saying  that  as  Congress 
bad  to  a  certain  extent  recognized  the  claim  of 


San  Francisco,  to  the  limit  of  this  recognition, 
and  no  further,  tbe  rights  of  that  city  would 
be  treated  as  relating  back  and  originating 
from  the  nature  of  the  claim  presented,  and 
which  in  part  tbrougb  the  grace  of  Congress 
bad  been  allowed.  In  the  case  at  bar  we  are 
notooocemed  with  conaiderlnff  or  determining 
to  what  period  of  time  or  aouroe  of  right  the 
claim  would  relate  if  it  were  fonnd  to  be 
within  tbe  reach  of  tbe  providcni  of  the  act  of 
1891. 

Tbe  petition  ts  framed  upon  tbe  theory 
merely  of  a  right  to  4  square  leagues,  vested 
In  the  dty  bj  operation  of  law,  and  as  the 
record  contains  no  proof  whatever  as  to  the 
possessory  claims  of  lotholders  In  tbe  citr  of 
Banta  F6,  or  as  to  the  'actual  possession  [71 7 
enjoyed  by  that  city  of  public  places,  these  utter 
rights,  If  any,  as  well  as  tbe  asserted  title  of 
tbe  city  to  the  swamp  tract  to  which  reference 
has  bMu  made  In  the  course  of  bis  opinion,  are 
not  to  be  controlled  by  the  rejection  now  made 
of  the  pretensions  of  tbe  dtv  to  a  title  to  title 
4  square  leagues  tract  assertea  to  have  beoi  ao- 
quired  by  operation  of  Spanish  laws. 

deam  b^ou  A  msrsAf  and  (A«  eavmp^ 
manded  with  inttruetiimM  to  diimiM  the  petition 

Hr.  Jnittce  Br«ww  eosours  la  the  result 
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166  V.  a  1-27,  41  L.  «11.  ST.  LOUIS,  BTa,  BT.  T.  HATHEWS. 

Torts.—  History  of  law  regarding  liablUty  tor  fire  originating  on 
muf»  premises  and  spreading  elsewhere  reviewed,  p.  5. 

BttUroads.—  State  law  making  railroad  absolntdy  liable  tor  fire 
ctHumnnlcated  Xnj  Ita  locomotlTes  Is  valid,  p.  27. 

Approved  In  State  t.  Broadbelt  89  Md.  581,  73  Am.  St  Rep.  207. 

43  Atl.  773,  45  L.  R.  A.  436,  upbolding  act  prescribing  sanitary 
regulations  for  milk  dealers  In  cltlea;  State  v.  Call,  121  N.  C.  647,  28 
8.  B.  618,  upbolding  law  requiring  examination  and  license  of 
p^slclans;  Broadfoot  v.  FayettevlUe,  121  N.  G.  422,  61  Am.  St. 
Rep.  871,  28  S.  E.  S16,  30  L.  R.  A.  246.  npbolding  act  subjecting 
reridoit  ownen  of  Btodc  found  at  large  to  higher  fine  than  ncm- 
resident  owners;  Waters,  etc..  Oil  Co.     State,  19  Tex.  Civ.  App.  14. 

44  S.  W.  9^  943.  generally. 

The  following  have  be^  upheld  upon  authority  of  principal  cas6: 
Jones  V.  Brim,  165  U.  S.  182,  41  L.  678,  17  S.  Ct  283.  Utah  law 
rendering  one  driving  stock  on  hill  liable  for  damage  from  rocks  dis- 
lodged; St.  Lonls,  etc..  Ry.  v.  Paul.  173  U.  8.  409,  19  S.  Ct  421,  Ar- 
kansas act  protecting  wrongfully-discharged  railway  employee:!:; 
AtchlaoD,  etc.,  B.  R.  v.  Matthews,  174  U.  8.  102,  19  8.  Ct  611.  ai  t 
Inclodlpg  attwne^B'  fees  tn  judgments  for  railroad's  liability  for 
Ores;  State  t.  Broadbelt,  89  Md.  579.  7S  Am.  St  Rep.  206.  43  Atl. 
773.  45  li.  R.  A,  436,  law  prescribing  sanitary  regulations  for  city 
milkmen  does  not  dray  equal  protection;  Lumbermen's  Mut.  Ins. 
Co.  V.  Kansas  City,  etc..  R.  R..  149  Mo.  173,  50  S.  W.  283,  like 
statute;  Waters,  etc..  Oil  Co.  v.  State,  19  Tex.  Civ.  App.  12,  13,  44 
S.  W.  041,  942,  law  prohibiting  combinations  restraining  trade; 
Hartford  Ids.  Co.  v.  Chicago,  etc.,  Ry.,  175  U.  S.  101,  20  S.  Ct  37, 
arguendo.'  See  62  Am.  St  R^.  171,  note. 

Distinguished  bi  Onlf,  etc.,  Ry.  v.  Ellis,  1G5  IT.  8.  155,  41  L.  668, 
17  8.  Ct  257,  Texas  law  Imposing  attorneys'  fees  on  railroad  de- 
foidants  Is  Invalid;  Ccmtlnental  Trust  Co.  v.  Toledo,  etc..  R.  R.,  89 
Fed.  689.  Ohio  act  of  1894,  relating  to  railroads*  liability  for  fires, 
does  not  ^mlnate  negligence  as  essential  elemrat  of  liability. 

Ballroads.—  Statute  giving  railroad  insurable  interest  In  property 
Cor  wboae  destruction  it  ts  absolutely  liable  la  valid,  p.  27. 

Cited  in  dissenting  opinion  In  Atchison,  etc.,  R.  R.  v.  Matthews. 
174  U.  8.  122,  10  S.  Ct  619,  majority  upbcdding  Kansas  provision 
laclnding  attonieTs*  fees  In  Judgments  nndw  like  act    Cited  In 
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Waters,  etc..  Oil  Co.  t.  State,  19  Tex.  CIt.  App.  20,  44  8.  W.  MfW 

arguendo. 

Statute  making  railroad  absolutely  liable  for  fire  la  not  penal, 
p.  27. 

Approved  In  Hancock  Norfolk,  etc.,  By^  124  N.  a  227,  82  &  B. 
680,  upholding  act  making  railroads  liable  for  Injuries  to  employees 

from  fellow  Bcrvant's  negligence;  Waters,  etc..  OU  Co.  t.  8tate^  19 
Tex.  Civ.  App.  17,  44  S.  W.  944,  arguendo. 

166  U.  8.  27.  41  L.  621,  MISSOURI  PAG.  BT.  8IMMON8. 
Adjudged  in  conformity  with  preceding  case,  q.  v.,  supra. 

16B  U.  8.  28-86,  41  U  621,  W^RNEB  TAIiLEY  STOCK  GO.  T. 


KandajnuB.—  Petition  for  writ  against  coresnment  abates 

resignation,  p.  31. 

Approved  in  Smith  v.  Raynolds,  160  U.  S.  717,  41  L.  1186,  17  S. 
Ct  998,  dismissed  on  authority  of  principal  case;  United  States^  v. 
Butterworth.  IGO  U.  8.  G04,  42  L.  874,  18  8.  Ct  442,  suit  to  compel 
commissioner  to  Issue  patent  abates  on  his  death;  People  v.  Morton, 
156  N.  Y.  147,  60  Am.  St.  Rep.  554.  50  N.  E.  794,  41  L.  E.  A.  235, 
mandamus  cannot  be  sustained  against  board  after  resignation  of 
members  and  failure  to  bring  in  successors;  Dent  v.  Board  of 
Commrs..  45  W.  Va.  750.  82  S.  E.  253.  mandamus  cannot  Issue  to 
c^cCT  In  official  capacity  after  term  ended. 

Handamns.— Demand  up<m  defendant  Is  ctmdltlon  precedent  to 
application  for  mandamus,  p.  32. 

Mandamus.—  Ooats  fall  upon  defoidant  upon  award  of  per- 
emptory mandamus,  p.  32. 

Mandamus  may  be  directed  to  municIpalKy  Id  corporate  ca- 
pacity, p^  88. 

VnbUo  lands.—  Phrase  "  imder  direction  of  secretary  **  Is  In- 
tended as  general  expression  of  secretary's  power,  p.  34. 

Approved  generally  In  Michigan  Laud,  etc.,  Co.  t.  Rust;  168  U.  &. 
594,  42  L.  693,  18  8.  Ct  210. 

165  U.  S.  8e-«7,  41  L.  624,  AGNEW  v.  UNITED  STATES. 

Criminal  law.—  Plea  In  abatement  for  Irregularities  In  Impan^ 
ling  grand  Jniy  must  be  exact,  p.  44. 

Criminal  law.— Accused  cannot  complain  of  non-prejudiclal  ir- 
regularity In  Impanelling  grand  Jury,  p.  44. 

Approved  in  Gardes  v.  United  States,  87  Fed.  180,  reading  part 
of  indictment  and  explaining  rest  to  Jury  Is  not  error;  Gallot  ▼. 
United  States,  87  Fed.  461,  reading  but  one  of  Berwal  like  counts 
to  Jury  Is  not  raror. 

Criminal  law. —  Objection  to  competency  of  grand  jury  must  be 
made  at  first  opportnni^,  p.  44. 
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Appeal.— Record  must  show  tbat  J1117  acted  (m  permission  to 
take  notes,  alleged  as  error,  p.  46. 

Bridenee.-- Inqnity  as  to  commorclal  rating  Is  not  rderant 
wba%  point  of  Inquiry  was  defendant's  financial  cimdltlon  or  wit- 
ness' knowledge  of  It,  p.  46. 

Bvidence.—  Where  inquiry  is  as  to  defendant* s  knowledge  of  his 
solvmcy,  opinions  of  others  are  Irrelevant,  p.  49. 

CrimJnal  law.— One  is  deemed  to  Intrad  natural  uid  probable 
result  of  unlawful  acts,  p.  SO. 

Approved  Id  Steams  t.  Lawrence,  83  Fed.  746,  64  V.  S.  App. 
648,  and  Railroad  ft  Td.  Cos.  t.  Board  of  Equalizers,  86  Fed.  801^ 
both  applying  presumption. 

Criminal  law.—  Burden  of  proof  contlnaes  witb  ^rosecntloni  but 
accused  must  rebut  prima  fade  case  made,  p.  50. 

Approved  In  Spurr  v.  United  States,  87  Fed.  706.  69  U.  8.  App. 
677,  sustaining  [n&truction  tbat  bankn  Is  presumed  cognisant  of 
condition  of  accounts. 

Grlminal  law.—  Court  need  not  accept  counsel's  language  In  ftam- 
Ing  luBtructloDS  nor  repeat  those  already  given,  p.  51. 

Criminal  law.— Instmctlons  tending  to  mislead  Jury  sboutd  be 
refused,  p.  62. 

Approred  In  Spurr  t.  United  States,  87  Fed.  706.  69  U.  8.  App. 
079.  Instructions  singling  out  particular  circumstances  rightly  re- 
fused as  misleading. 

Banks.—  Charge  as  to  what  cmstltutes  false  entry,  under 
I  6209,  R.  8.,  held  proper,  p.  52. 

Approved  In  Peters  t.  United  States,  94  Fed.  184,  Indictment 
cbai^ng  procurement  of  false  entries  by  dnlcs  under  defmdantfB 

control.  Is  good. 

drimlnal  law.— Guilty  Intent  is  determinable  from  facts  and  dr- 
cumstances  at  time  of  act,  p.  67. 

166  TJ.  S.  68-107.  41  L.  682.  SCOTT  v.  DONALD. 

States.—  Suit  tor  Injuries  done  undo'  color  of  ofllce  is  not  against 
State,  p.  70. 

Under  authority  of  principal  case  following  have  been  held  not 
suits  against  State:  Tindal  v.  Wesley,  167  U.  S.  220.  42  L.  143.  17 
S.  Gt  776,  against  ludivlduals,  to  recover  possession  of  land,  defend- 
ant asserting  possession  under  State  authority;  Smjrtb  v.  Ames.  169 
V.  8.  619,  42  L.  839,  18  S.  Ct  423,  against  State  atOcers,  to  prevrat 
enforcement  of  unconstitutional  enactmoit:  Mutual  L.  Ins.  Go.  t. 
Bf^le^  82  Fed.  711,  suit  to  compel  superintendent  of  insurance  to 
Issue  cotlflcate  Is  not  against  State;  Scottlah.  etc.,  Ins.  Oo.  t.  Har- 
riott 109  Iowa.  610,  77  Am.  St.  Rep.  550.  80  N.  W.  666,  by  foreign 
Insurance  company  against  State  treesurw  to  recover  taxes. 

DIstlDgnlshed  In  FltU  t.  HcGhee,  172  U.  B.  629,  19  B.  Ot  274, 
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■gainst  State  officers,  to  eaiiAn  enforcement  of  law  rednclnf  toHs; 
Ball  T.  Rutland  R.  B..  dS  Fed.  618,  stocktaolder*s  nUt  to  eitoiii 
State  attom^  from  proceeding  under  statute. 

Supreme  Oonrt  vlU  decide  all  anestlons  In  case  from  Circuit 
Court  where  constltntlonallty  of  State  law  Is  Involved,  p.  Tl. 

Approved  In  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  4.  46  U.  S.  App. 
m,  appeal  of  suit  between  co-cltizens  to  enjoin  State  tax  on  pat 
ent  rigbta  most  be  to  Snpreme  Court  direct;  Illlnola  Cent  B.  K. 
V.  Adama.  W  Fed.  8S0,  suit  Involving  omatmctira  of  Ctmstltotloo 
la  not  wltbln  app^te  Juriadlctlon  of  Circuit  Court  of  Appeals. 

Damages  are  compensatlra  allowed  by  law  tor  Inlniy;  exemplary 
damages  are  allowable  where  motive  Is  evil,  p.  86. 

Approved  In  Times  Pub.  Co.  v.  Carlisle,  04  Fed.  760,  whether  or 
not  exemplary  damages  should  be  allowed  f«r  Ubd  la  qnestlMi  for 
Jury;  Gowen  v.  Winters,  96  Fed.  98S.  afflrmtng  &  90  Fed.  103, 
allowing  exemplary  damages  whwe  railroad  repudiated  flcket  and 
ejected  passenger. 

Damages.—  Exemplary  damages  are  allowable  for  intentional, 
malidons  and  rq>eated  lnt^««nce  with  constitutlMial  rights. 


Courts.— Where  declaration  claims  jurisdictional  amount,  fact 
that  recovery  is  less  does  not  oust  jurisdiction,  p.  80. 

Approved  In  Stitlwelt,  etc..  Co.  v.  WIlllamBton  Oil,  etc,  Co.,  80 
Fed.  70;  court  has  jurisdiction,  although  defoidant  sets  up  pay- 
ment reducing  sum  below  Jurladlcttraal  amount,  Questions  of  law 
being  disputed. 

Commerce. —  South  Carolina  dispensary  act  Int^reres  with  Inter- 
state commerce  and  cannot  be  sustained  as  Inspection  law,  p.  90. 

Approved  In  Moore  v.  Babr,  82  Fed.  21.  dealer,  citizen  of  an- 
otbo*  State;  may  store  liquor  In  South  Carolina  for  purposes  of 
sale;  dissenting  opinions  In  Rhodes  v.  Iowa,  170  U.  8.  433,  42  U 
1090,  18  S.  Ct.  6T2.  argu«)do;  State  v.  Chastian,  49  S.  C.  ISO.  27 
S.  E.  7,  majority  upholding  provision  rendering  keeping  unstamped 
liquor  illegal:  State  v.  Holleyman,  55  S.  C.  228,  229,  31  8.  B.  367, 
45  L.  R.  A.  572.  573,  majority  upholding  prohibition  of  handling 
liquor  In  night-time  by  owners.  Cited,  argurado,  in*Vanc6  v.  W.  A. 
Vandercook  Co.,  170  U.  8.  441,  443.  42  L.  1102.  18  S.  Ct.  675,  67(1 
(see  dissenting  opinion  In  170  U.  &  468;  467.  42  L.  1108.  11^1,  18  S. 
Ot  682,  686). 

Distinguished  in  Vance  t.  W.  A.  Vandercook  Co..  170  IT.  8.  4&::. 
468,  42  L.  1105.  1106.  18  &  Ct  679,  680  (see  dissenting  opMau  In 
170  V.  8.  464.  42  U  1110.  18  8.  Ct  684),  reversing  S.  C.  80  Feil 
793,  upholding  Sonth  Carolina  dispensary  law  of  1897,  except  af 
depriving  ncm-resldents  of  right  to  import;  State  v.  Harhoume.  70 
Conn.  402.  66  Am.  St  Rep.  131,  40  Atl.  182,  40  I>.  B.  A.  610.  uphoM 
Ing  prohibition  of  business  ot  transmlttinc  beta  to  race-tracks  wltli- 
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ont  State;  Plumb  t.  Christie,  103  Ga.  600,  30  8.  £.  764,  42  L.  a  A. 
187.  upholding  dispensary  act  of  1897.  applying  to  certain  coonties; 
State  T.  Holleyman.  55  8.  C.  220,  31  S.  E.  364,  4S  L.  H.  A.  &60  (see 
disaettting  oplni<m  In  66  8.  C.  235,  31  8.  E.  86&.  46  L.  B.  A.  675).  US 
firming  convletltm  of  defendant  purcbaalng  llqaor  In  uiotbcr  State 
for  own  nae  aad  eanying  It  Into  State. 

Oommeareaw— Act  of  1800,  subjecting  Imported  liquors  to  State 
police  power,  contemplates  equality  of  treatment,  p.  100. 

Approved  in  United  States  t.  Hopkins,  82  Fed.  640,  Kansas  Otty 
Lire-Stock  Exchange  Is  an  Illegal  combination  restraining  trade; 
dissenting  oplnltm  In  Vance  t.  W.  A.  Vandercook  Co.,  170  U.  S. 
460,  42  L.  1108,  18  8.  Gt  682,  majority  reversing  S.  O,  80  Fed. 
700,  and  h<ridlng  since  act  <tf  1800  recelTw  oi  Intoxicants  from  an- 
other State  cannot  sdl  In  defiance  of  State  law. 

Distinguished  In  following  cases  upholding  respectlTe  laws: 
Schollenberger  t.  Pennsylvania,  171  U.  S.  12,  18  S.  Ct.  701,  upbold- 
Irg  Pennsylvania  statute  prohibiting  sale  of  oleomargarine  as  to 
original  Imporfed  packages;  State  t.  Holleyman,  66  S.  G.  222,  223, 
224,  81  S.  B.  366,  4S  li.  B.  A.  670,  671,  to  prohibit  handling  and 
hanllng  In  ntgbt-tlme  ot  Intoxicants  by  owners  thereof  Is  within 
police  powers;  St  Ixmls.  etc.  By.  t.  Smith,  20  Tex.  Civ.  App. 
460,  40  8.  W.  631,  law  excluding  diseased  cattle  from  other  States. 

Commerce.— Act  of  1800  did  not  contemplate  State  law  allow- 
ing  Mily  State  fnnctl<martes  to  Import  liquors,  p.  100. 

Approved  in  Vance  v.  W.  A.  Vandmook  Gol,  170  U.  S.  448,  42 
L.  1104.  18  S.  Ct  678.  dispmsaiy  act  ot  1897  Is  nnconstltntlonal 
60  far  as  It  compels  resident,  purchasing  for  own  use,  to  communi- 
cate through  State  chemist;  State  v.  Holleyman.  66  8.  C.  219.  31 
8.  E.  868,  46  L.  R.  A.  669.  collecting  cases  on  Uqoor  laws  as  Inter- 
taiog  with  commerce. 

Damages  fbr  Injuries,  under  Invalid  act,  cannot  be  affected  by 
passage  of  later  valid  act  p.  101. 

SConopoly  created  by  South  Carolina  dispensary  law  Is  not  such 
la  the  odions  sense,  per  Brown.  J.,  dissenting,  p.  104. 

Approved  in  Guy  v.  Commls8i<«ers,  122  N.  G.  474,  29  S.  E.  772, 
nph<Mlng  dispensary  law. 

Misc^Uaneous.— Cited  In  Scott  v.  Donald.  166  U.  8.  117,  41  L. 
866  (see  17  S.  Gt  266),  referring  to  dissenting  opinion. 

166  n.  a.  lOT-117.  41  L.  648,  SCOTT  v.  DONALD. 
States.—  Suit  for  In^nrles  done  nndv  calm  of  ofllce  la  not  against 

State,  p.  lis. 

Circuit  Court  will  restrain  State  officer  from  exeeotlng  stateto 
wblcli  would  Impair  constltatiuial  rights,  p.  114. 

Approved  In  Nashville,  etc..  By.  v.  McG<mnell,  82  Fed.  80.  re- 
straining ticket  brokers  from  buying  and  rcaelUng  tickete  to  be 
used  in  violation  of  contracts. 
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Conrti.-  Plaintiff  need  not  postpone  appMcatloii  to  OJrcoIt  Conrt 
Id  equity  until  Injured  to  extent  of  $2,000,  p.  115- 

Approved  to  Naslivllle.  etc..  Ry.  v.  McConnell,  82  Fed.  74,  Juria- 
dicUonal  amount  In  suit  for  injunction  Is  determined  by  value  of 
right  to  be  protected. 

Injunction  will  not  be  granted  upon  mere  conjecture  that  there 
may  be  numerous  others  in  like  case  wltb  plaintiff,  p.  ll^- 

Equity.— Interest,  to  admit  parties  or  allow  court  to  dispense 
with  some,  must  be  In  subject-matter,  p.  11& 

Approved  In  PlUsbury.  etc.,  Flour-MlUs  Co.  t.  E^^>  W  *^ 

41  L.  R.  A.  174,  one  person  being  entitled  to  rellet'  from  fraudu- 
lent competition,  others  with  common  interest  may  io^}^'  ^^^^ 
pool,  etc.,  Ins.  Co.  t.  Clunie,  88  Fed.  167,  equity  may,  elngl* 
•alt,  determine  rights  of  many  parties  arising  from  commoiN^"**"^' 

Injnnetlon,  cannot  affect  parties  not  parties  to  salt  and  notV^ 
resented  by  parties,  p.  117.  \^ 

Miscellaneous.— Vance  r.  W.  A.  Yandercook  Co.,  170  U.  8.  441 C 

42  L.  1102,  18  8.  Ct  67K>  wrongly  dting  case  to  mles  laid  down\ 
by  preceding  case. 

16B  n.  8.  118-144.  41  L.  6S5,  MISSOTTHI  T.  IOWA. 

States.— B^rt  of  commissioners  appointed  to  deflno  boonduy 
line  between  Missouri  and  Iowa  ccmflnned,  p.  U& 

Not  cited. 

165  U.  8.  144-150.  41  L.  664,  HUSSMAN  T.  DUKHAM. 

Supreme  Court  may  review  State  decision  denying  validity  <rf 
equitable  title  obtained  through  land  office^  p.  147. 

Taxation.—  X^d  Is  subject  to  taxation  when  complete  equitable 
title  has  passed  from  United  States,  p.  147. 

Taxation.—  Mere  certificate  of  location  does  not  render  land  aub- 
Ject  to  State  taxation,  p.  147. 

Taxation.—  Under  Iowa  tax  law,  there  Is  no  privity  between 
holder  of  fee  and  claimant  under  tax  titles  p.  147. 

Cited  In  55  Am.  St  Rep.  50G,  note. 

Public  lands.— Xltle  by  relation  extends  no  further  back  than 
to  Inception  of  equitable  right,  p.  148. 

Approved  tn  Carter  Ruddy,  166  U.  S.  495,  41  L.  loOl,  17  S.  CL 
fUl,  cotlflcate  will  not  support  ejectment;  Erans  v.  Durango,  etc.. 
Coal  Co.,  80  Fed.  430,  49  U.  8.  App.  332,  patent  will  not  be  held  to 
relate  to  initial  step  whn%  patentee's  complaint  shows  rights  ac- 
quired thereby  lost  through  laches. 

Taxation.—  Purchaser  at  tax  sale  buys  at  his  p^ lU  p.  150. 

Approved  In  Textor  t.  Shipley.  86  Md.  438,  88  Atl.  933,  purchaser 
at  tax  sale  acquires  new  title  under  grant  from  sovereign,  wtln- 
guishlDg  ivlor  Incumbrances. 
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166  V.  8,  160-168.  41  L.  GC6,  GVl^,  ETC.,  BY.  T.  ELLIS. 

ConcUtational  law.— Statute  reqnlrlDg  railroads  to  pay  costs  to 
parties  recovering  against  them  denies  equal  protecticm,  p.  157. 

Approved  In  Railroad  &  Tel.  Cos.  v.  Board  oC  Equalizers,  85  Fed. 
817,  assessment  of  railroad  and  telegraph  property  at  full  value  Is 
diseriminatcwy.  otbar  prop^y  being  assessed  at  lower  rate;  Los 
Angeles  Gold  Mln.  Co.  t.  Campbell.  13  Cola  App.  7.  S6  Pac.  248. 
mechanics*  lien  act  of  1803,  providing  for  attorneys'  fees.  Is  uncon- 
stitutional; Morris  T.  Imperial  In«.  Co..  106  Ga.  471.  32  S.  E.  S99. 
reversing  for  Instruction  that  defense  was  frivolous  and  authoriz- 
ing Jury  to  assess  attorneys'  fees;  Fidelity,  etc.,  Ins.  Co.  v.  Alll- 
bone.  90  Tex.  662,  40  S.  W.  809,  argnenda  See  62  Am.  St  Rep. 
174,  note. 

Following  distinguishing  cases  uphold  respective  laws:  St.  Louis, 
ete.,  I^.  T.  Paul,  173  TT.  S.  409,  19  8.  Ct  ^1.  Arkansas  act  pro- 
tecting wnmgful^-dlscharged  railway  employees;  Atcblson,  etc.. 
R.  R.  T.  Matthews,  174  U.  S.  99,  19  S.  Ct  610  (see  dissenting  opin- 
ion in  174  U.  S.  107.  Ill,  113.  124,  19  S.  Ct  614,  615,  616,  620). 
Kansas  statute  malting  railroads  liable  in  damages  and  attorneys' 
fees  for  fires  from  locomotives:  Skinner  v.  Gamett  Gold  Mln.  Co., 
96  Fed.  743,  California  law  requiring  monthly  payment  of  corpo- 
ration employees;  St.  Louis,  etc.,  Ry.  v.  Paul.  64  Art:.  94,  C2  Am. 
St  Rep.  163.  40  S.  W.  709.  37  L.  R.  A.  508,  act  compelling  rail- 
roads to  pay  employees  at  time  of  discbarge  Is  not  illegal  dis- 
orimlnation;  Baltimore,  etc.,  Ry.  t.  Tripp.  176  111.  255,  61  N.  B.  833. 
act  making  setting  of  fire  by  locomotive  prima  facie  pnxtf  of  com- 
pany's negligence:  State  v.  Broadbclt.  89  Md.  581,  73  Am.  St  Rep. 
207.  43  Atl.  773,  45  L.  R.  A.  436,  act  prescribing  sanitary  regula- 
tions for  milk  dealers  in  cities;  Waters,  etc..  Oil  Co.  v.  State,  19 
Tex.  Civ.  App.  18.  4-:  S.  W.  044.  law  prohibiting  combinations  In 
restraint  of  trade.  Deparicd  from  In  Atchison,  etc.,  B.  R.  v. 
Matthews,  58  Kan.  460.  49  Pac.  603,  Chicago,  etc.,  Ry.  v.  Spring 
Hill  Cemeta7  Assn..  —  Kan.  App.  — ,  67  Pae.  253,  and  Clark  v. 
Ellltborpe,  7  Kan.  App.  3^.  51  Pac.  941.  all  upholding  like  statute; 
Shawnee  Fire  Ins.  Co.  v.  Baylia,  8  Kan.  App.  175,  55  Pac.  470.  up- 
holding provision  for  attorneys'  fees  In  actions  on  Insurance 
policies;  Atchison,  etc.,  Ry.  v.  Campbell,  fi  Kan.  App.  663,  EHl  Pac. 
509.  upholding  act  Including  attorneys'  fees  in  sum  recoverable 
from  railroads  violating  stock-shipping  act 

Constitution.—  Corporations  are  persons  within  fourteMith  amend- 
ment p.  154. 

Reaflirnied  In  Smyth  v.  Ames,  169  U.  S.  522.  42  L.  840,  18  S.  Ct 
424.  Arkansas  v.  KflnsaR,  etc..  Coal  Co..  96  Fed.  368,  Luman  v. 
Uitdipiis  Bros.  Co..  iK)  Md.  24,  20.  44  AtL  1053,  and  Railroad  v. 
Harris.  99  Tenn.  706.  43  S.  W.  120. 

Approved  In  Harbison  v.  KnoxvlIIe  Inni  Co.,  103  Tenn.  429^  53 
8.  W.  967.  and  Dayton  Coal,  eti>.,  Co.  v.  Itarton,  103  Tenn.  611.  63 
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8.  W.  971,  upholding  act  reqnirlns  perscms  paying  employocv  Id 
■ton  checks  to  redeem  sftme  In  hands  oi  bwa  fide  pnrchasera. 

Oonstttatlinua  law.— Foorteenth  amendment  wu  not  designed 
to  restrain  8tattf  s  power  of  classMeatirai.  p.  166. 

Approved  In  Magonn  t.  lUlnols  TruBt,  etc..  Banlc,  170  U.  8.  20Q, 
42  li.  1044,  18  8.  Ot  D9»,  upholding  Illinola  Inheritance  tax  lav.  of 
1895;  Brttlnh,  etc..  Assnr.  Go.  t.  Bradford.  60  Kan.  86.  55  Pac.  336. 
upholding  la^  allowing  recorexy  ot  attomegrs*  fees  In  suits  tn  Are 
poUdes:  Gelstbixpe  t.  Fnrnell,  20  Mont  80S,  61  Pae.  268^  89  L.  B. 
A.  174,  u^cHding  Inheritance  tax  lav  esamptlng  astatca  of  less  than 
certain  sum. 

Oonstltational  law.—  ClaBslflcation  for  Imposition  of  duties  aris- 
ing out  ot  particular  bnalnesB  Is  valid,  p.  168. 

Under  authority  hereof  following  have  been  upheld:  Atehlsoo. 
etc  B.  B.  V.  Matthews,  174  U.  S.  102.  19  8.  Ot  611.  act  Including 
att(«ncTs*  fees  In  Judgments  for  railroad's  Uablllty  for  flrea;  Skinner 
V.  Gftmett  Gold  MIn.  Co..  06  Fed.  745,  California  act  requiring 
corporatlone  to  pay  employees  at  least  monthly  and  creating  lien; 
St.  Louis,  etc.,  By.  v.  Paul,  64  Ark.  95,  62  Am.  8t  Rep.  164,  40 
S.  W.  709,  87  L.  R.  A.  SOS,  act  compelling  railroads  to  pay  em- 
ployees on  day  of  discbarge;  Pittsburgh,  etc.,  Ry.  v.  Montgomery, 
162  Ind.  12,  Tl  Am.  St.  Rep.  310,  49  N.  B.  686.  act  rendering  rail- 
roads liable  for  Injuries  to  employees  through  fdlow  servants;  Rail- 
road T.  Harris,  99  Tenn.  706,  48  8.  W.  120,  act  Imposing  privilege  tax 
on  railroads  not  paying  ad  valorem  tax,  altbougb  there  are  but  twa 

Ctmstltntional  law.—  Police  power  does  not  embrace  statute  to 
compel  payment  of  Indebtedness,  p.  168. 

Cited  in  62  Am.  St  Rep.  173,  note. 

Ooaurtltution.  -  ClasBificatloD,  to  escape  equality  clause  of  fooi^ 
teenth  amendment,  mnst  be  based  on  reasonable  ground,  p.  166. 

Ff^owlng  approving  cases  bcM  respective  laws  Invalid:  Frassr 
V.  McCoBway,  etc.,  Co.,  82  Fed.  260,  and  Juniata  Limestone  Co.  v. 
Fagley.  187  Pc  St  197,  67  Am.  St  Rep.  680.  40  Aa  977.  42  L.  R. 
A.  443,  act  regulating  and  taxing  employment  of  aliens;  In  re  Day. 
ISl  III  80,  64  N.  B.  647,  act  providing  tot  admission  to  practice  of 
law  stttdrats  who  begin  studying  before  certain  date;  Luman  v. 
HItchens  Bros.  Co.,  90  Md.  27.  44  AtL  1064,  act  prohibiting  rail- 
road and  mining  companies  In  certain  counties  from  engaging  In 
store  business;  Wanser  v.  Hoos,  60  N.  J.  L.  520,  64  Am.  8t  R^. 
003,  38  Atl.  450,  law  clasBlfylng  cities  according  to  population  for 
purpose  of  dectlms;  Pei^e  t.  Bawklns,  167  N.  T.  16,  68  Am.  St 
R<^  747,  61  N.  B.  861.  42  U  R.  A.  49T,  Uw  prohibiting  sale  of 
couTic^IDade  goods  without  so  marking  them,  as  to  those  from 
otfaw  Statce;  State  v.  Hoyt,  71  Vt  64.  42  Atl.  976,  sUtute  Imposing 
flue  for  peddling  withont  license  which  applies  <mly  to  domestic 
goods.    Cited  In  Hinds  v.  WUcox,  22  Mont  IS.  66  Pac.  369,  and 
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Voley  T.  Hohokcn,  CI  N.  J.  L.  483.  38  AO.  8^  siguendck  Bee  also 
G2  Am.  St.  Rep.  ITS,  note; 

Following  distinguishing  cases  uphold  following  laws;  Magoun 
r.  lUlDols  Tnist,  etc^  Bank.  170  U.  S.  294,  42  Ii.  1043,  18  8.  Ct 
BOO.  Illinois  Inheritance  tax  law  of  1805;  Xlcol  t.  Amea.  ITS  U.  8. 
631.  10  S.  Ct  627,  tax  on  Bales  at  exchanges;  Atchison,  etc.,  B.  B. 
V.  Matthews,  174  U.  8.  97,  19  8.  Ct.  610  (see  dissenting  opinion  In 
174  n.  S.  123,  19  8.  Ct.  620),  Kansas  act  inclndlng  attorneys'  fees 
In  damages,  recoverable  from  railroads  for  fires  communicated. 

165  U.  8.  168-174,  41  L.  678,  CLARKE  v.  McDADB. 

Courts.—  General  statement  In  so-called  specification  of  arm 
from  State  court  cannot  nUss  Federal  qneatlon.  112, 

Not  cited. 

105  V.  8.  174-180;  41  X*.  67B,  UNITBID  8TATBS  T.  BARNBTTBL 

Armj-  and  navy.—  OfBew     'f**  to  dnt^  oo  sdUKd  ship  is  en- 
titled to  sea  pa7,  p^  180l 
Not  etted. 

165  n.  S.  180-18i  41      677.  JONBS  T.  BRIH. 
Conatitational  law.—  Fonrtesoth  amendment  does  not  limit  snb- 

jects  of  Stated  poUce  pover,  p.  182. 

Approved  In  Hawker  y.  New  Tork.  110  U.  8.  108,  ^  U  1006,  18 
a  Ot  577,  npfaoldlnff  New  Tort  law  prohibiting  practice  ot  medl- 
cine  by  one  convicted  of  Monj;  8tate  v.  Broedb^t  89  Md.  683, 
73  Am.  St  Bep.  SCO,  48  AtL  774,  46  L.  B.  A.  4S7,  apb<ddlng  act 
prescribing  sanitary  regulation  for  milt  dealers  In  cities:  Railroad 
V.  Harris,  09  Tenn.  706,  43  S.  W.  120.  upholding  act  Imposing  privi- 
lege tax  on  railroads  not  paying  ad  valorem  tax. 

Hlg-hways.- Bstabllehmrat  maintenance  and  control  of  public 
bigbways  Is  within  police  powm  ot  State,  p.  182. 

Approved  In  Davit  v.  Massachnsetts.  167  V.  S.  47,  ^  L.  72,  17 
8.  Ct  783,  upholding  ordinance  prohibiting  public  speaking  od 
public  grounds  without  permit;  Lake  Shore,  etc..  By.  v.  Ohio,  173 
D.  8.  308.  19  S.  Ct  472.  upholding  Ohio  requlronent  that  trains 
stop  at  towna  of  certain  site;  Atchison,  ete..  B.  B.  t.  Matthews, 
174  U.  &  lOS,  18  8.  Ct  613,  upholding  act  Including  attorneys'  fees 
In  Judgments  for  railroads*  liability  for  fires. 

Animals.—  Statute  holding  drovers  liable  for  damage  to  bigb- 
ways by  herds  Is  within  police  power,  p.  184. 

166  U.  S.  184-188.  41  L.  679.  ADDINGTON  v.  UNITED  STATES. 
Appeal.— Rnling  oa  motion  for  new  trial  Is  not  fertewable^ 

p.  185. 

Homlctdsw— Accused  cannot  assign  as  error  charge  as  to  dlstlne- 
tUm  between  murdw  and  manslani^ter  favoring  him.  p^  188^ 
Vol.  XII -69 
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Homicide.—  Cbarge  tbat  if  accused  reasonably  believed  that  only 
escape  lay  in  klUiog  bis  assailant,  be  was  Jostlfled,  It  not  enw, 
p.  187. 

Approved  In  Andersen  United  SUtes,  170  U.  8.  BOB.  U  1126, 
18  8.  Ct  096,  plea  of  Belf-defen8«  cannot  avail  whm  accused 

brougbt  on  difficulty  for  purpose  of  killing. 

165  U.  8.  188-lH  41  L.  680,  BGAN  v.  HART. 

Coorta.—  On  error  to  8tate  court  In  cbancery.  as  at  law,  Bnpreme 

Court  Is  eoDcInded  by  findings,  p.  189. 

Approved  In  Cblcago,  etc..  B.  B.  v.  Cblcago,  166  U.  8.  246,  41  L. 
S88.  17  S.  Ct.  688,  trial  court's  rulings  on  law  alone  are  reviewable 
on  prror;  Hedrick  v.  Atchison,  etc..  B.  B..  167  U.  S.  677,  42  L.  322, 
17  S.  Ct  024,  State  court's  findings  are  conclusive;  Turner  T.  New 
Tork,  168  n.  8.  06.  42  U  394.  18  8.  Ct  40.  queatlOB  of  Inference 
from  evidence  la  not  reviewable  on  mor  to  8tate  coort;  Nobles  t. 
Georgia.  168  U.  8.  406.  42  L.  618,  18  &  Ct  SO.  noticing  findings  and 
following  conclnslons  inv<rfvlng  statutory  construction:  Backus  t. 
Port  Street,  etc..  Depot  Co.,  169  U.  S.  665,  42  L.  858,  18  S.  Ct  449. 
generally;  dissenting  opinion  In  Bhodes  v.  Iowa,  ITO  U.  S.  437,  42 
L.  1100,  18  8.  Ot  67S,  arguMido. 

Courts.— On  tmr  to  State  Supreme  Court  recurd  Is  examinable 
to  determine  avestionB  decided,  p.  189. 

Approved  In  Thompson  v.  Maxwell  Land-Grant  Co.,  168  TJ.  8. 
456,  42  L.  541,  18  S.  Ct.  123,  State  court's  (pinion  may  be  examined 
where  statute  or  practice  makes  it  part  of  record;  Castillo  v. 
McConnico,  168  U.  S.  677,  42  L.  024,  18  S.  Ct  231,  reaffirming  ml& 

Supreme  Court  will  not  review  State  dedaion  <m  ground  broad 
enough  to  eliminate  Federal  question,  p.  191. 

Approved  In  Castillo  v.  McCoddIco,  108  U.  S.  679,  42  L.  624,  18 
S.  Ct  231,  reufhrming  rule;  Mllburn  Gin,  etc..  Co.  v.  German  Bank, 
173  U.  8.  701.  19  8.  Ct  878.  dismissed  on  authority  of  principal 
caae. 

166  U.  S.  104-255,  41  L.  688.  ADAMS  EXPRESS  CO.  T.  OHIO 
STATB  AUDITOR. 

Federal  conxta  will  ordinarily  f(4Iow  State  court* ■  cmatnictlon  <tf 
State  Constltutlm  and  laws.  p.  210. 

Approved  In  Long  Island  Water  Supply  v.  Brooklyn.  166  U.  8. 
688,  41  L.  IICO.  17  S.  Ct.  719,  State  decisions  are  fiual  cm  matters  of 
procedure;  Mercliants'  Unnk  v.  Pennsylvania,  107  U.  8.  463,  42  U. 
237,  17  S.  Ct  830,  Pennsylvania  decision  that  act  taxing  national 
banks  does  not  violate  State  Constitution,  is  binding;  New  York  T. 
Roberts,  171  U.  S.  665,  19  S.  Ct  61,  arguendo. 

Distinguished  In  Central  Trust  Co.  v.  Citizens*  St  Ry..  82  Fed. 
13,  State  court's  construction  of  statute  Is  not  binding  where  con* 
trovcrsy  Is  about  contract  depending  therein. 
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Gonunerce.—  Property  engaged  In  Intn^ate  commerce  Is  not  ex- 
empt from  State  toxatlon,  p.  220. 

Approved  In  American,  etc..  Transit  Co.  Hall.  174  D.  S.  76.  19 
8.  Ct.  602,  afBrming  8.  C.  24  Colo.  300.  6S  Am.  St  Bep-  228,  61  Pac. 
43S.  refrigerator  transit  company  Is  taxable  tor  average  number  of 
cars  used  In  State;  Union,  etc^  Transit  Co.  t.  Lyncb,  18  Utah,  3D4, 
C5  Pac.  643,  upholding  tax  on  cars  of  f  ordgn  corporatlODS  used  in 
Utah;  dlBsentlng  opinion  In  Haiderson  Bridge  Co.  v.  Kentnclcy,  106 
T7.  S.  160.  41  L.  957,  17  S.  Ct  536,  majority  apholdlng  tax  on  inter- 
state bridge,  computed  on  unit  mle. 

Commerce.—  finch  property  within  State  may  be  taxed  od  basis 
of  pn^KMrtlon  It  bears  to  whole,  p.  220. 

Approved  In  American,  etc..  Transit  Co.  v.  Hall,  174  U.  S.  75.  19 
S.  Ct  601,  upholding  tax  on  average  number  of  cars  habitually  em* 
ployed  in  Stat^  Taylor  v.  Louisville,  etc..  P..  E..  88  Fed.  361,  60 
U.  S.  App.  ISS,  In  assessing  railroad  property  market  value  of 
stocks  and  bonds  may  be  omsidered;  McRae  v.  Bowers  Dredging 
Co..  90  Fed.  302,  dredgers  are  taxable  In  State  of  location  Irre- 
spective of  foreign  ownership;  dlssniting  oirinimi  In  Adams  Express 
Co.  V.  Kentucky,  166  U.  S.  184,  41  U  9G5,  17  S.  Ct  532,  majority 
upholding  Kentucky  tax  on  unit  rule. 

Commerce.—  Express  compaiiT's  im^»erty  within  State  Is  mbject 
to  taxation,  p.  221. 

Approved  In  Wells,  Fargo  &  Co.  v.  Crawford  Co.,  63  Ark.  688,  40 
S.  W.  713,  approving  unit  mle  In  taxing  express  companies.  See 
62  Am.  St.  Rep.  475.  note. 

Commerce.—  Tax  linsed  cm  proportion  of  returns  of  capital  stock, 
prop^ty  and  gross  rfcelpts  Is  valid,  p.  226. 

Approved  in  American  Express  Co.  v.  Indiana.  165  U.  S.  250,  41 
li.  708,  17  S.  Ct  991,  sustaining  like  Indiana  law;  Henderson  Bridge 
Co.  V.  Kentucky,  166  U.  8.  154,  41  L.  955.  17  S.  Ct  534,  upholding 
like  Kentucky  tax  on  Interstate  bridge;  Adams  Express  Co.  v.  Ken- 
tucky. 166  U.  S.  180,  41  L.  964,  17  S.  Ct  530,  upholding  like  Ken- 
tucky taxation  scheme;  Adams  Express  Co.  v.  Ohio,  166  V.  S.  217, 
41  L.  076,  17  S.  Ct.  605,  reaffirming  deidslon  on  rehearing;  PIngree 
T.  Audltor-Ceneral.  120  Mich.  106,  78  N.  W.  1028.  44  I^.  R.  A.  686, 
Michigan  telephone  and  telegraph  tax  (1881)  Is  not  specific  tax  ap- 
plicable to  education  fund. 

Taxation  according  to  unit  rule  Is  not  taking  of  property  with- 
out due  process  of  law,  p.  226. 

Approved  in  Tazoo,  etc..  R.  R.  v.  Adams.  77  Hiss.  719,  25  So.  868, 
provision  for  assessment  of  railroad  property  for  back  taxes  by 
commissioners  Is  valid;  dissenting  opinion  In  Adams  Exp.  Co.  v. 
Kentucky,  166  U.  S.  18.1.  41  L.  966,  17  S.  Ct  632,  majority  npbold- 
iDg  Kentucky  tax  on  unit  mla. 
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T&xAtion.—  Property  of  corporation  taxed  according  to  mUt  ml* 
bfts  situs  In  State  tar  taxation,  p.  220. 

Approved  in  Union,  etc^  Transit  Co.  t.  Lcfncb.  18  TTtali.  392,  06 
Pac.  G42,  for^cn  cars  babltnally  used  In  Stmts;  have  ^tos  there  for 
taxation. 

Distinguished  In  Liverpool,  etc,  Ins.  Co.  t.  Board  of  Assessors, 
61  La.  Ann.  10S4,  72  Am.  St  Bep.  489,  26  6a  972,45I«.B.A.B2T, 
debts  doe  non-realdenta  an  not  taxable. 

Corporation  Is  deemed  to  hold  prot>«t7  for  purposes  of  Ha  bnsi- 
aess,  and  It  most  show  contrary,  227. 

Approved  In  Adams  Exp.  Co.  v.  Ohio,  IM  U.  &  228»  41  U  978. 

17  S.  Ct  607,  corpwatlon  falling  to  show  exemptfan  eiDnot  eomirialn 
If,  State  treats  all  Its  pmpwlj  as  taxablok 

Jadgm«mt~  Bindings  Dt  fact  by  special  tribmial  cannot  be  ovep- 
tbrown  by  evldmce  mer^  tolng  to  show  ci»trary,*p.  229. 

Approved  In  Yaioo,  etc,  B.  R.  t.  Adams,  77  Miss.  TTU^  26  SOw  367. 
railroad  con]ml8slcmer*8  dedalMi,  assessing  railroad  for  bsA  taxes, 
Is  ccdlaterally  imtnqKiachtMa  axcept  for  fraud. 

DlstlDgnlBhed  In  The  W.  F.  3ibeoek,  88  Fed.  982;  07  U.  S.  App. 
64,  seaman's  arrest  aiUl  datentlon  In  fweign  port  for  dsaartlon, 
raises  no  presnmptScn  o£  ceinsnlar  Investigation. 

166  U.  8.  266-206;  41  L.  TOT,  AMBHIOAN  BXFBBS8  00.  T. 
INDIANA. 

Oommen».~  Adjudged  In  conformity  with  Adama  Bxp.  Ga  v. 
Ohio,  SQioa,  q.  T. 

FoUoved  in  State  t.  Oldo  onGsk.lli9Ind.88b49N.  B.811. 
Bee  62  Am.  St  Rep.  476,  note. 

166  U.  S.  267-S64,  41  U  708^  R08BNCRAKS  V.  UKITBD  BTATBS. 
Federal  court's  Jurisdiction  Is  co-extenslve  with  district  regardless 

of  places  of  holding  court,  p.  260. 

Approved  In  Barratt      United  SUtea,  169  U.  8.  221.  4&  L.  734, 

18  8.  Gt  329,  grand  joty,  sttttng  at  etther  place  district,  may 
Indict  for  offense  committed  In  district. 

Statntee.— Express  legislation  opon  given  subject  can  be  over- 
thrown only  by  subsequent  legislation  equally  express,  p.  262. 

Fost-ofllea.— Indictment  for  destrc^Ing  draft  need  not  describe 
It;  deecrlptlon  may  be  stated  as  unknown,  p.  207. 

166  U.  a  264-273.  41  L.  HO,  THE  VALBNOIA. 

Karltlme  Uen  does  not  arise  In  abswce  ot  agreement  a»prese  or 
Implied,  where  credit  Is  glvm  owner,  xk  271. 

Approved  In  The  Havana,  82  Fed.  1008,  68  U.  B.  App.  681.  pre- 
somptlim  Is  against  extensltm  of  maritime  Uen  for  repaln  made  on 
ord«  cC  managing  owner. 


Digitized  by 


MS 


Notes  on  V.  &  Beporta.      186  V.  8.  273-S03 


DlBtlnffulshed  fn  The  Ella.  84  Fed.  477.  478,  479,  480,  491.  Hen 
for.  snppUes  In  for^cn  owner's  order,  will  be  recognized 

where  common  onderBtandlng  exists  between  repairer  and  owner; 
The  Iris.  8S  Fed.  909,  drcnmstances  of  case  and  usages  of  port 
determine  wheOiw  credit  Is  to  vessel  or  owner. 

Maritime  Uen.— Snpplles  furnished  charters:  create  no  Uw,  In 
abaence  of  agreement,  express  <a  Implied,  p.  271. 

Approved  In  Tba  Bnrton,  84  Fed.  1000.  burden  Is  «i  libelants 
to  show  that  persni  with  whom  tlugr  dealt  was  acting  by  ownar^ 
authority. 

Karitime  liens.—  One  put  upon  Inquiry  aa  to  charterer^  liability 
for  sappliee  cannot  acquire  llesi,  p.  272. 

Approred  In  The  Tlllle  A^  84  Fed.  685,  knowledge  that  towed 
boats  had  been  chartered,  should  put  llbellant  on  Inquiry;  The 
Burton,  64  Fed.  990,  duty  of  reasonable  Inquiry  Is  nprai  Ubellants; 
The  H.  O.  Grady,  87  Fed.  288,  posBessl<m  under  agreement  for  sale 
confers  no  authority  on  vendee  to  create  Hens  tot  supplies;  The 
Algonquin,  88  Fed.  319,  deuylng  Men  for  supplies  furnished  on  order 
of  master  appointed  1^  equitable  owner,  voidor  retaining  title; 
The  Mary  A.  Ttyon,  98  Fed.  221.  doiylng  Um  for  towage,  under 
contract  with  charterer,  towfsr  knowing  of  charter;  Atkins  t.  I<ewls, 
168  Uass.  636,  47  N.  B.  508,  denying  one  fOmishlng  snpplles  at  In- 
stance of  part  owner,  recovery  from  co-owner. 

Distinguished  In  The  Iris,  88  Fed.  906,  owner  is  not  personally 
liable  tor  repairs  made  In  reliance  ou  ownership  of  out  clothed 
by  bim  with  apparent  ownership. 

166  U.  8.  273-274,  41  L.  714,  PIM  T.  ST.  LOUIS. 

Suprema  Court  cannot  review  State  decision  where  Federal  rliFbt 
was  not  set  up  nntll  petltioD  for  r^eailng,  p.  STIb 

Approved  hi  Zadlg  v.  Baldwin.  166  U.  S.  488.  41  L.  1088.  17  S. 
Ot  640,  and  Boss  v.  King,  172  IT.  S.  641.  10  S.  Ct  879.  reaffirming 
rule;  MlUer  t.  CorawaU  B.  B.,  168  U.  S.  134.  42  L.  411,  18  S.  Ot 
86,  suggestion,  on  reargument.  of  appearance  of  Fedoml  question 
on  racord,  comes  too  late;  Vaughn  v.  Wabash  B.  B.,  146  Mo.  61, 
46  B.  W.  954,  coDStltutlODal  protection,  not  claimed  on  trial,  cannot 
be  claimed  on  appeaL 

165  V.  S.  276-808,  41  L.  716,  ROBERTSON  T.  BALDWIK. 

Conrta.—  Congress  may  authorize  justices  of  peace  to  Issue  war^ 
rants  for  arrest  of  deserting  seamen,  p.  279. 

Atvroved  In  In  re  laslgl.  79  Fed.  766,  State  magistrates  may 
commit  consul  and  hold  pending  ^tradition. 

Courts.—  Congress  may  anthorixe  State  offlcvs  to  perform  duties 
merely  Incidental  to  Judicial  power,  p.  279. 

Seamen.—  Constitutional  prohibition  against  Invtrtnntaiy  servitude 
does  not  apply  to  seamen's  contract,  p.  280. 
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Seaman's  contract  is  exceptional  and  may  properly  InTfrtve  rai^ 
render  of  personal  liberty  to  certain  extent,  p.  282. 

Beamsn.—  Law  regarding  deeertli^  seamen  reviewed,  |k  283. 

Approved  In  Tbe  W.  F.  Babcock,  86  Fed.  980,  67  U.  8.  App.  51. 
cbargea  for  arrest  and  detention  of  dest^rting  seamen  and  wages 
vt  substitutes  are  deductible  from  wages;  Lafourcbe  Packet  Co. 
T.  Henderson,  94  Fed.  875,  seaman  does  not  assume  risk  from 
patently-defectiTe  appliances  of  ship;  dissenting  opinlcm  in  Hop- 
kins T.  Oxley  Stave  Co^  88  Fed.  980.  49  U.  &  App.  737.  majority 
holding  combination  to  boycott  anlawfol. 

166  V.  8.  304-810,  41  L.  726,  WESTERN  UNION  TEL.  CO.  T. 
INDIANA. 

Courts.-"  State  courts  determine  whetfaer  penalty  on  d^Inquency 
Is  properly  Included  In  judgmrat  for  taxes,  p.  307. 

Taxation.—  Law  providing  for  adding  pmalty  of  SO  per  cent  to 
lodgment  fw  taxes  against  tcAegrapb  company  Is  valid,  p.  307. 

Cited  In  note  In  62  Am.  St  Bep.  176. 

Taxation.— Law  may  provide  dltferent  rule  fw  enforcement  of 
collectl«i,  according  to  use  tit  xvoper^.   p.  809. 

Approved  In  Atchison,  etc.,  R.  R.  v.  Mattbews,  174  U.  8.  lOB.  19 
8.  Ct  613,  sustaining  Kansas  law  Including  attorney's  fees  In  dam- 
ages recoverable  from  railroads  for  Are  from  locomotives. 

Taxation.— Amount  of  penalty  fw  nmi-payment  Is  within  dls- 
cretitm  of  legislature,  p.  810. 

165  U.  S.  811-816,  41  L.  727,  PRICE  v.  UNITED  STATES. 
Post-office.-  Indlctmmt  charging  mailing  cl  obscene  matter  will- 
fully, and  irlUk  knowledge  of  obscenity.  Is  suffident  Pw  81S. 

Approved  In  Tlmmons  v.  United  States,  60  Fed.  207.  54  U.  S. 
App.  588,  indictment  describing  letter  as  "ol»cen«b  tewd  and  las- 
clTions  "  is  snfflclent,  without  adding  **  of  Indecrat  charact»."  See 
note  In  68  Am.  St  R^.  598. 

Fost-offlce.— Detective  may  testify  that  he  corresponded  with 
accused  tot  purpose  of  obtaining  evldaice  against  him.  p.  3Uk 

166  U.  8.  316-322,  41  L.  729.  UNITED  STATB8  T.  GORHABC. 
Indian  depredation  claims  may  be  mfwced  when  tribe  cannot 

be  identified  and  such  fact  Is  stated,  p.  819. 

Court  of  Claims  may  determine  as  to  appearance  by  administrator 
where  claimant  dies  pending  suit,  p.  322. 

Not  cited. 

166  U.  &  828-880.  41  L.  782.  ORAV1I8  T.  UNITED  STATES. 

Bank  offlc«.  making  «itrles  In  good  tsltb.  pursuant  to  arrange- 
ment  between  d^sltora  and  managers,  tot  credit  la  not  gidlty 
of  making  f  i^se  entries,  p.  828. 
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MisceUaseoue.— Cited  in  United  States  t.  Tnbbs,  94  Fed.  SO, 
bat  Dot  In  point 

163  TJ.  S.  330-339,  41  L.  734,  DISTRICT  OP  COLUMBIA  T,  JOHN- 
SON. 

District  of  Coliunbla.— Interest  Is  allowable  under  act  of  Peb- 
roary  13,  180S,  regarding  claims,  only  from  date  of  passage,  p.  338. 

Set-off.— Act  l^alizlng  illegal  transactions  extinguishes  countw- 
clalm  of  wtalcli  they  were  basis,  p.  339. 

Cited  in  In  re  Hall,  167  U.  8.  39,  42  L.  69,  17  8.  Ct  728,  referrlnc 
to  principal  case  for  facts. 

ICS  U.  8.  340-341,  41  L.  788;  DISTRICT  OP  COLUMBIA  T.  HALL. 

Adjudged  In  confwmlfy  with  District  of  Columbia  t.  Johnsmi, 
supra,  q.  t. 

Reaffirmed  In  In  re  Hall.  167  U.  8.  39,  42  L.  69^  17  S.  Ct  723. 

165  U.  S.  341-342.  41  L.  738,  DISTRICT  OF  COLUMBIA  v.  DICK- 
SON. 

Adjudged  In  conformity  with  District  of  Ccdambia  t.  JcAnson, 
rapra,  q.  v. 

165  U.  8.  842-368,  41  L.  7S9,  HOPKINS  T.  GRIMSHAW. 

Witnesses.—  Notwithstanding  act  of  July  2, 1864,  wife,  not  party, 
nor  Interested  In  suit,  cannot  testify  as  to  conversation  with  hus- 
band, p.  351. 

Witnesses.—  GintTersation  between  husband  and  wife,  in  presence 
of  daughter,  cannot  be  testified  to  by  snrrivlng  spouse^  p.  361. 

Trust  cannot  be  predicated  on  declaration  that  par^  intended 
getting  money  from  third  person  to  buy  land,  p^  352. 

Charities.— Conveyance  may  be  In  trust  to  nnlncorporated  soci- 
ety for  Ind^nite  p«iod,  p.  352. 

Ai^rored  In  Lackland  t.  Walker,  151  Mo.  246,  (K!  8.  W.  42^  de- 
Tlse  for  botanical  garden  is  a  charitable  derlse,  and  is  not  defeated 
by  failure  to  nee  fw  garden. 

CharitieB.—  Trustees  take  legal  estate  in  fee^  although  deed  does 
not  run  to  h^rs  and  aligns,  p.  352. 

Charlttes.— Trust  clearly  restricted  to  certain  society  fw  burial- 
ground,  ends  when  land  ceases  to  be  so  used  and  society  Is  dis- 
solved, p.  353. 

DistlnguiBbed  in  L.ong  v.  Moore,  19  Tex.  Civ.  Apx>.  365,  48  S.  W. 
44.  absolute  warranty  deed,  with  declaration  that  It  Is  for  pur- 
pose of  acaden^,  passes  title  In  fee. 

Charities.—  Where  charitable  use  falls  there  Is  resulting  trust  te 
grantor  and  heirs,  p.  3S6w 
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Dlstl&fnisbed  tn  Packard  t.  Old  Colonr  B.  IL,  16S  Mass.  99^  46 
N.  486,  land  deeded  for  cemetery  docs  not  revert  npon  dlsaolo- 
tton  of  association. 

duritlMk—  Rnle  against  perpetattles  does  not  I4>pl7  to  tmst  i» 
mlting  upon  faOnre  of  express  tmst,  p.  S661 

Tru*t.—  ResnltiDg  tmst  Is  enforceable  onlj  In  eqalty.  p.  S6&. 

Taxtttion.—  Wba«  plaintiff's  title  appears  to  be  pnr^  eqnltablSk 
UU  may  bo  maintained  for  partltltHi,  pw  8B8. 

Squity  may  administer  complete  relief  vbera  It  has  acquired  Jo- 
rladlctlon  on  any  ground,  p.  85& 

166  V.  S.  860-862.  41  L.  746.  ROBINSON  v.  CALDWBLL. 

Oonrta.— Judiciary  act  of  1891  does  not  glTc  botb  Saprsow  Bid 
Gbrcnlt  Court  of  Appeals  jurisdiction  on  mertts,  p.  862. 

Cited  In  Bodgm     Pitt,  96  Fed.  677,  gmeraUy. 

166  U.  S.  868-364.  41  U  746.  CAKES  T.  MA8B. 

BaUroads.—  Engineer  of  one  train  and  conductw  of  anottHr  on 
fame  road  are  fdlov  servants,  p.  86C 

F(dlowIng  beld  fdlow  serrants  on  aotborlty  oC  principal  casK 
Mew  England  R.  B.  t.  Oonn^.  175  U.  S.  840.  21  8.  Ot  91,  trei^ 
conductor  and  brakeman;  Bowes  t.  Hopkins,  84  Fed.  768,  56  U.  S. 
App.  221,  yardmoster  and  switchman;  Norfolk,  etc  B.  B.  r.  Houcta- 
Ins,  95  Va.  409,  64  Am.  St  Rep.  801.  28  S.  B.  682,  conductor  and 
brakeman. 

Dletlngnlsbed  in  Johnson  t.  Sontbem  By..  122  N.  O.  968,  29  S. 
B.  786.  sectlw  master,  with  right  to  discharge,  Is  Tlce-prindpal  aa 
to  hand. 

Federal  oonrts  will  follow  State  Supreme  Court's  ctmstmctlm  ot 
State  Constitution  and  laws,  p.  364. 

Approved  In  Indisnapolls  v.  Narln,  161  Ind.  168,  SI  N.  B.  81, 
L.  R.  A.  344,  State  constitutionality  of  statutes  Is  for  determina- 
tion of  State  court,  Irrespective  of  Federal  decisions. 

166  V.  8.  366-369,  41  L.  747.  LAKE  SHORE,  ETC..  BY.  T.  OHIO. 

Navigable  w&ters.—  States  may  bridge  and  Improve  navigable 
streams  within  Jurisdiction  In  absnice  of  congressional  act,  p.  366. 

A^noved  In  East  Hoqulam  Boom,  etc.  Co.  v.  Neeson,  20  Wash. 
147,  54  Pac.  lOOS,  upholding  law  anthorl^ng  boom  companlea  to 
handle  logs. 

KsTlgable  waters.— Act  of  September  19,  1890,  did  not  deprive 
States  of  powers  regarding  navigable  waters,  p.  309. 

Cited  in  United  States  v.  Mollne,  82  Fed.  697,  upb<rfding  act  au- 
thorizing secretary  to  order  alteration  of  bridges  obstructing  nav* 
IgatlMi;  Lane  v.  Smith.  71  Conn.  70.  41  AtL  20,  arguendo. 
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105  U.  8.  870-378,  41  L.  749.  BURLINGTON  GAS-LIGHT  00.  T. 
BURLINGTON,  ETC,  BY. 

Eminent  domain.—  Manner  of  Improvement  of  land  Is  determlB- 
able  1^  public  alone;  abntttt  cannot  enjoin,  p.  872. 

Not  Cited. 

165  U.  8.  873-879,  41  L.  760.  DAVIS  T.  UNITED  STATES. 
Criminal  law.—  Where  plaintiff  In  error  does  not  appear  la  ca|^ 

Ital  case,  court  will  examine  record,  876. 

Evidence.—  Ezpot  having  given  own  oplnliui,  ahonld  not  be  at 
lowed  to  testify  aa  to  that  of  others,  p.  877. 

Homicide.—  Sanity  must  be  established  beymid  reasonable  doubt 
where  qnestlon  Is  raised  by  evidence,  p.  378. 

Homicida.—  Charge  d^lnlng  term  "  Insanity  "  held  ccHrect,  p.  878l' 
Approved  In  RItter  t.  Mutual  L.  Ina.  Co..  160  U.  S.  149,  42  I*  696^ 
18  B.  Ct  303.  afBrmIng  Instruction,  If  Insured  noderstood  coose- 
QueDcea  to  flow  fKun  contemplated  ralctde,  be  was  sana, 

Homicide.— Court  need  not  Instmct  aa  to  manslaughter  where 
there  la  no  evidence  to  reduce  offense,  p.  879. 

166  U.  8.  879-385^  41  L.  754,  GEBMANIA  IRON  CO.  T.  UNITBD 
STATES. 

Equity  has  Jurisdiction  to  r^eve  against  mistakes  or  InadTor- 
tsnce  ot  agents  In  executing  deeds,  p.  888. 

Public  lands.- Court  will  not  annul  patent  tot  liregulailty 
where  patentee  Is  equitably  entitled  to  land,  p.  884. 

Approved  bi  Dnlnth,  etc^  XL  B.  t.  Boy.  178  U.  8.  680,  ID  8.  Ot 
BBO^  patrat  obtained  Inadvertwc^  to  Injury  ot  person  prerlonBly 
Initiating  appllcatlcni.  will  be  vacated. 

166  U.  8.  S8G-394,  41  L.  767,  DEWEESE  v.  BEINHARD. 

Public  lands.- Where  lands  certified  to  State  are  not  cpm  to 
selection,  patent  Is  attackable  collaterally,  p.  889. 

&iJuiietio&  win  not  Issue  to  restrain  actim  at  law  In  which  d» 
fense  set  up  Is  available,  p.  889: 

Public  lands.-  Patent  Issued  by  mistake  to  wrwig  party  cannot 
be  challenged  by  mere  Intruder,  p.  392. 

Approved  In  Illinois  Steel  Co.  v.  Budzlss.  82  Fed.  161,  validity  e( 
patoits  Issued  In  1888  cannot  now  be  questioned  bf  United  Btetas 
or  otherwisei 

165  U.  S.  394-413,  41  L.  760.  GaX>VER  v.  PATTEN. 

Infimt  may  afflrm  and  sue  npm  contract  made  for  ber  benefit 
by  guardian,  p.  401. 

Executor  r^reaents  creditors  in  suit  chlldrui  to  sstobUab 
rights  aa  credltm  against  motbcr's  estot^  p.  4SA 
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Executors.—  Children  u  execnton  at  motber,  who  held  In  tnut 
for  them,  may  me  In  eqalty  to  enforce  Indebtedness,  p.  404. 

Z4mitatioiu.—  Maryland  statute,  in  force  In  District  of  GolnmUa. 
does  not  apply  to  executor's  claim  asainat  estate,  p.  4(M!. 

Parent,  being  Indebted  to  child,  and  making  adrancemoit,  la 
deemed  to  do  so  In  satlafaction,  p.  406. 

Witn— ea.—  Statement  by  deceased  to  conned,  rejecting  wllU 
are  not  privileged.  In  salt  between  derlsees,  p.  400, 

Dlatingulabed  in  Bntler  t.  Fayerweather,  91  Fed.  400^  68  U.  8. 
App.  125  (reversing  S.  O.,  00  Fed.  15),  following  New  Yotk  role  mak- 
ing tnstnictlons  to  attorney  employed  to  draw  will,  ^vUeged. 
See  note  in  66  Am.  St  Rep.  229. 

,  Wills.—  Legacy  equal  to  amount  at  debt  will  be  preanmed  In- 
tended to  extinguish  debt,  p.  411. 

105  U.  S.  413-142,  41  L.  770,  ATIANTIG,  BTO.,  R.  R.  T.  HINQU8. 

Public  lands.—  If  estate  be  granted  on  condition  snbeeqoent  no 
ezpreaa  words  <tf  forfeiture  are  necessary,  p.  428. 

Statutes  conferring  rights  on  private  Indlvldnals  are  to  be  eon- 

B trued  In  favor  of  government,  p.  429. 

Pablle  lands.—  Govemmait's  right  to  enter,  on  breach  oC  ooodl- 
tl<n  anbaequent,  la  exercised      legislation,  p.  481. 

Cited  In  Kortborn  Fac.  By.  v.  Dndl^,  86  Fed.  86,  fallnre  to  com- 
plete  road  In  contract  time  estops  railroad  from  complaining  of 
restoration  of  land  to  public  domain;  Iron  Mountain  B.  R.  v.  Mem- 
phis, 96  Fed.  127,  mode  of  assuming  forfeited  grant  Is  subject  to 
l^slatlve  power. 

PaUle  lands.—  Practice  of  f  Mf  dting  bgr  leglalatlve  act  la  not  to 
be  UCTcised  arbitrarily,  p.  48C 

Public  landa  set  apart  for  Indians  did  not  pass  under  grant  to 
Atlantic  and  Pacific,  p.  485. 

160  n.  6.  44^02,  41  L.  782,  IN  RB  CBBTWOOD. 

Supreme  Court  determines  qneetion  of  jurisdiction,  fwm  tX  wttti, 
dtatltHi,  service  and  partlea,  or  writ  of  error,  p.  457. 

Katicmal  bank  recelTeT  Is  officer  of  United  States,  and  poasessloa 
la  not  that  of  court,  p.  458. 

Approved  In  Auten  v.  United  States  Nat.  Bank,  174  V.  S.  141, 
19  8.  Ct,  634.  receiver  Is  officer  of  United  States,  and  action  against 
him  arises  unda  its  lawa;  Snohomish  Co.  v.  Puget  Sound  Nat 
Bank,  81  Fed.  520,  assets  of  national  bank  are  not  brought  Into 
Federal  court*a  custody  appointment  of  receiver;  Follett 
Tllllnghast,  82  Fed.  241,  national  bank  receiver  cannot  remove  ac- 
tion against  him  to  recover  under  $2,000;  Gilbert  t.  McNulta,  98 
Fed.  84.  8C,  national  bank  receiver  may  be  aued  In  Federal  court 
on  contract  made  on  behalf  of  estato:  Peonle's  Stato  Bank  t.  F^an- 
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da,  8  N.  Dak.  874,  79  M.  W.  8U.  receiver  itanda  In  place  ot  bank 
and  Is  chargeable  wltb  lU  knowledge 
Courts.— State  court's  Jurisdiction  of  salt  by  nati(ma]  bank  r»- 

celver  Is  not  ousted  by  discharge,  p.  459. 

Courts.—  Where  Jurisdiction  and  right  to  sne  have  attacbed,  rlgbt 
to  not  affected  by  suit  In  another  court,  p.  460. 

Approved  In  Gtenr  D'Alene  By.,  etc..  Go.  t.  Spalding,  88  Fed. 
282.  S  720,  B.  8.,  applies  to  and  prohibits  Injoncttons  directed  to 
parties  In  proceedings  in  State  courts. 

Distinguished  In  Brochon  v.  Wilson,. 91  Fed.  619,  6S  U.  S.  App. 
B2dt  statute  dissolTlng  executions  levied  within  ten  days  prior  to 
assignment  applies  to  ezecntlins  on  Federal  Judgments. 

Courts.^  Custody  of  court  baring  Jurisdiction  cannot  be  disturbed 
by  process  of  another  of  concurrent  Jurisdiction,  p.  460. 

Approved  In  In  re  Johnson.  167  U.  S.  125,  42  L.  104,  17  B.  Ct  737, 
reafl^mlng  rule;  In  re  Foley,  80  Fed.  961,  denylug  removal  of  pro- 
ceedings to  administer,  estate  being  In  State  court's  custody;  Pa- 
dflc  Coast  &  S.  Co.  V.  Bancroft-Wbltney  Co.,  94  Fed.  186,  fact 
that  vessel  to  not  within  district  when  llb^  Is  filed  does  not  de- 
feat jurisdiction;  8outb«n  Loan,  etc.,  Co.  v.  Benbow,  96  Fed.  520^ 
State  court's  actual  custody  of  bankrupt's  iwoperty  will  not  be 
disturbed  by  Bankruptcy  Court 

Certiorari  may  be  allowed  when  necessary  to  correct  excess  of 
jurisdiction  uid  furtber  cods  of  Justice^  p.  462, 

Distinguished  In  In  re  Tampa,  etc  B.  B.,  168  U.  8.  587,  42  I> 
690,  18  8.  Ct  179,  refusing  cortlwBrl,  plain  and  adequate  remed) 
by  appeal  existing;  Travis  Co.  v.  King  Iron  Bridge,  etc.,  Co.,  91 
Fed,  603,  Circuit  Court  of  Appeals  cannot  Issue  certiorari  as  original 
process. 

AppeaL— Judgmuits  for  contempt  are  not  reviewable  on  error 
or  an>ail  In  Supreme  Court  p.  6ffi. 

Distinguished  In  Tlnsley  v.  Anderson,  171  U.  8.  105,  18  S.  Ct  807, 
appellate  Jurisdiction  from  State  courts  extends  to  contempt  pro- 
ceedings. 

166  U.  S.  463-482,  41  L  788,  UNITED   STATES  v.  WINONA, 
ETC.,  R.  R. 

Public  land.—  Title  Of  boa&  fide  purchaser  from  fraudulent  pafr> 

entee  cannot  be  disturbed  bj  government  Pw  479. 
Cited  In  Norton  v.  Evans,  82  Fed.  807.  4SV.B.  App.  674.  argnoidoi. 
Public  lands.— Act  of  March  8,  1887,  confirmed  title  to  bimii 

fide  purcbBEers  of  lands  certified  to  railroad,  p.  481. 

Approved  in  United  States  t.  Southmi  Pac.  R.  B.,  86  Fed.  963, 
act  of  1886  conferred  bona  fide  purcbaset'a  title  although  patent 
Issued  after  commencement  of  suit  to  forfeit  grants;  Southern  Pac. 
B.  B.  T.  United  States,  168  U.  8.  66,  42  U  888.  18  B.  Ct  84,  afltoft. 
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tog  S.  C„  88  Fed.  836,  act  of  189G  protectB  purchaBcr  boWlng  nnder 
contract,  wlio  has  made  part  payment;  United  States  r.  Flint,  etc^ 
By^  96  Fed.  66C.  case  on  all  fours;  Adama  T.  Baidenon,  168  U.  8. 
B82,  42  L.  688.  18  8.  Ct.  182,  arguendo. 

166  V,  8.  482-483,  41  L.  T9T,  UNITED  STATBS  T.  UNION  PAa 
RT. 

Adjudged  In  conformity  with  preceding  case,  q.  t. 

168  U.  8.  48a-486,  41  L.  798,  WINONA.  ETC.,  R.  B.    T.  UNITED 
STATEa 

Public  lands.— Purchaser  with  notice  of  claims  of  one  In  pos- 
■eesion  la  not  protected  by  act  of  1887.  p.  486. 

Cited  in  Southern  Pac.  R.  B.  t.  United  States.  168  U.  &  66,  42 
Ii.  888,  18  &  Ct  84.  and  United  States  t.  Coos  Bay  Wagon-Boad 

Co.,  89  Fed.  168,  reafflrmlng  rule. 

166  U.  8.  486-«04,  41  L.  799.  DUNLOP  T.  UNITED  STATES. 

Aidletmeut  cannot  be  made  demurrable  by  addition  of  bill  of 
particulars,  p.  491. 

Post-office.— Application  for  order  to  file  mattffl'  alleged  to  be 
Indecent  Is  addressed  to  dlscrettnn  of  court,  p.  491. 

Post-office.—  It  is  not  error  to  admit  advertisements  of  proprietw- 
ibip  of  newspaper,  p.  402. 

Foat-office  department  officers  may  testis  as  to  enstoms  of  (tf< 
flee  and  duties  of  employees,  p.  494. 

Post-office.— Proof  that  paper  was  mailed  to  party  raises  pre- 
sumption that  be  received  It,  p.  4S6. 

Post-office.—  Proof  that  papov  ot  certain  edition  were  received 
raises  presumption  tbey  were  mailed  on  date  with  others,  p.  496. 

Not  cited. 

166  U.  8.  504^17.  41  L.  806.  UNITED  STATES  T.  HcMILLAN. 

Courts  of  territwy  are  not,  strictly  speaking,  courts  of  United 
States,  p.  510. 

Clerk  of  District  Court  must  accoont  for  fees  recetved  from 
private  parties  to  civil  actions  and  from  territory  on  account  of 
territorial  busineaa,  p.  613. 

Clerk  of  District  Court  of  territory  need  not  account  fcv  fees  In 

naturalization  proceedings,  p.  517. 
Not  cited. 

166  U.  S.  618-626,  41  U  810.  SMITH  v.  VULCAN  IBON  WORKS. 

Courts.— On  appeal  to  Circuit  Court  <tf  Appeals  from  Clrcnlt 
Court  from  wder  granting  Injunction  In  patmt  case,  fwmer  may 
decide  case  mi  mnlts.  p.  626. 

Approved  to  In  re  Tampa,  etc.,  B.  R.,  168  U.  8.  588.  L.  591,  18 
a.  Gt.  179,  appeal  Ilea  to  Circuit  Court  ot  Appeals,  carrying  up 
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entire  ordw  appointing  recelvw  and  granting  Injunction;  Reavea 
T.  Oliver,  168  U.  8.  705.  42  L.  1212.  18  S.  Ct.  94S,  following  prin- 
cipal case;  KIrwan  t.  Mnrpliy.  170  U.  S.  209,  42  L.  1011,  18  S.  Ct. 
504,  Circuit  Court  of  Appeals'  affirmance  of  order  granting  pre- 
limlnaiy  lojimctlon  Is  not  appealable;  Western  Wheel-Scraper  Co. 
V.  Drinnen,  79  Fed.  821,  pendlug  appeal  from  decree  restraining 
infringement  trial  court  cannot  allow  am«idmmt  of  answer;  United 
States  Rubber  Go.  t.  American  Oak-I.eatber  Oa,  82  Fed.  250,  53 
U.  8.  App^  448,  proprlet7  <tf  reCelTer^  appointment  considered  on 
appeal  fn»n  ordn  granting  Injunction;  GarBon  t.  Oomb^  86  Fed. 
210.  62  U.  6.  App.  635,  deciding  question  of  Injunction  «i  molts, 
but  leaving  Jurisdictional  question  until  final  decree  below; 
Stover  Mfg.  Co.  v.  Mast,  89  Fed.  336,  60  U.  8.  App.  331,  Circuit 
Court  of  Appeals  reviewing  preliminary  injunction  granted  nnd^ 
prior  decision  of  Circuit  Court  of  Appeals  of  another  district  may 
lock  Into  merits  of  patent;  Texas,  etc.,  Mfg.  Assn.  v.  Storrow,  92 
Fed.  9,  10,  appeal  from  order  appointing  receiver  carries  up  entlra 
order  and  merits;  Rnbens  v.  Wheatfleld,  03  Fed.  681,  review  on 
appeal  to  Circuit  Conrt  of  Appeals  from  order  granting  iuto-locv- 
toi7  Injunction  sboold  go  to  merits;  In  re  Potta.  106  U.  8.  267,  41 
L.  995.  17  S.  Ct  521.  argnendo. 

Distinguished  In  Highland  Ave.  R.  R.  v.  Equipment  Co.,  168  TT. 
S.  630,  42  L.  60G.  18  S.  Ct  241.  Interlocutory  order  appointing  re- 
ceiver Is  not  appealable  to  Circuit  Conrt  of  Appeals;  American 
Trust  etc..  Bank  v.  Farmers'  I>oan,  etc.,  Co.,  81  Fed.  926,  53  U.  8. 
App.  308.  dismissing  appeal  from  order  denying  motion  to  restrain 
prosecution  of  foreclosure  pending  determination  of  croes-blll. 

Appeal.— Merits  considered  In  reversing  interlocutory  decree 
cannot  be  reconsidered  later  In  appellate  conrt  or  below,  p.  625w 

165  U.  S.  526-537.  41  L.  813.  IN  RE  KOM.OCK. 

Internal  revenue  act  of  1SSC>.  authorizing  commissions  to  regu- 
late brands  on  oleomargarine.  Involved  no  unconstitutional  delega- 
tion of  power,  p.  536. 

Cited  in  Wilklns  v.  Tnitod  States.  96  Fed.  840.  regulations  of 
executive  department  under  congressional  authori^  will  be  Judici- 
ally noticed;  Davis  t.  Massachusetts.  167  U.  8.  48,  Lu  72,  17  8. 
Ct  733,  arguenda 

165  U.  8.  538.  41  L.  817.  IN  RB  McCAULI.T. 
Adjudged  In  conformity  with  In  re  Kollock,  supra,  q.  t. 

1G5  U.  S.  538-553.  41  L.  SIT.  McCOTlMICK  v.  MARKET  BANK. 

Cuprcico  Court  may  review  State  decision  for  national  bank 
where  both  partlea  relied  on  f  513C.  R.  8..  p.  546. 

Distinguished  in  Seeberger  v.  ifcCormlck.  175  V.  S.  278,  20  S. 
Ct  VJO.  contention  of  Federal  question  does  not  render  State  Judg- 
ment liosed  on  principles  of  general  Inw,  reviewable^ 
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KatlonBl  bank*!  unantliorized  lease  la  void  and  win  snppfnt  ac- 
tion oDlj  for  tieneflt  received,  p.  S6S. 

Approved  In  Callforala  Bank  v.  Kennedy.  167  IT.  8.  367,  368.  371, 
<2  L.  200,  201,  17  S.  Ct.  833,  834.  want  of  authority  to  purcliase 
iitock  of  othOT  corporations  may  be  set  up  by  national  bank  to  es- 
cape stockholder's  liability;  City  R.  R.  t.  N,  A.  Trust  Co.,  173  U.  S. 
112,  10  8.  Ct  346.  Fedml  rale  is  that  corporatlcn  cannot  be  es- 
topped from  pleading  ultra  vires  to  act  b^wd  Its  power;  Cimcfnd 
Eirat  Nat  Bank  v.  Hawkins,  174  U.  B.  871,  19  8.  Ct  742,  one  na- 
tlonal  bank  la  not  liable  to  recover  of  anotlier  for  assessment  on 
tatter's  stock  purchased  by  former;  De  La  Vergne  Go.  v.  German 
8av.  Inst.  175  U.  8.  59,  20  8.  Ct  25,  statutory  prohibition  is  good 
defense  to  action  on  corpca-atlon's  contract  to  purchase  competi- 
tor's stock;  Burrows  v.  Niblack,  84  Fed.  113,  S3  IT.  8.  App.  717, 
national  bank  may  sue  to  recover  money  paid  in  purchase  of  Its 
')wn  stock,  re-tender  unnecessary;  Bast  St  Louis,  etc.,  Uy.  v.  Jarvla, 
t2  Fed.  744,  action  cannot  be  maintained  ca  Illegal  tease  of  com- 
peting Une;  Bowen  t.  Needles  Nat.  Bank,  94  Fed.  900,  utlonal 
bank's  contract  to  cash  drafts  of  non-^epoeltor  being  one  oC 
fuaranty  and  nltra  virea.  no  action  lies  on  drafts;  Se^mgee  v. 
tfcGormlck,  178  III.  407,  53  N.  B.  341,  directors  and  stockhold^ 
4re  not  liable  as  partners  on  lease  executed  by  national  bank  be- 
fore authorization  to  do  bustnees;  LonlBville,  etc.,  Ry.  v.  Louisville 
rmst  Co.,  174  U.  &  676,  19  8.  Ct  826,  and  Columbia  Nat  Bank  t. 
Uathem,  6B  Fed.  9S9;  66  U.  8.  App.  649;  argoendOb 

165  U.  B.  668-666.  41  L.  828,  SWAIM  v.  UNITED  STATES. 
Army.— Soitence  of  court-martial  proceeding  regularly  wltbtn 

jurisdiction  Is  not  reviewable  by  civil  courts,  p.  666. 

Army.—  President  may  convene  general  court-martial,  eren  wbor* 
commander  of  accused  officer  Is  not  accuser,  p,  568. 

Army.—  It  Is  presumed  tiiat  president'a  detail  of  Inferior  fKOcen 
for  court-martial  was  neccnary,  p.  660. 

Approved  In  In  re  Cbapman,  166  U.  8.  671,  41  L.  1169,  17  S.  OL 
681,  action  of  senate  to  c«npd  witness  to  testify  la  not  atta^abla 
collatovlly. 

Army.-  President's  action.  In  twice  returning  proceedings  and 
Insisting  on  more  severe  sratence,  was  authorized,  p.  665. 

Army  otticec  suspended  from  duty  Is  not  entitled  to  emoluments 
or  allowance,  p.  666. 

166  n.  8.  666-678,  41  L.  827.  DB  VAVOHN  T.  HUTCHINSON. 
Property.—  Lex  rel  sitae  governs  dIspoMtlon  ot  realty,  p.  670. 
Approved  In  Deck  v.  Whitman,  96  Fed.  884,  Federal  court.  In 

foreclosure  suit  should  follow  State  statute  relating  to  remedy 
fur  mforelng  mortgage  contract 

District  of  Colombia  adopted  Maryland  rules  governing  convv- 
ance  and  descoit,  p.  675. 
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Approved  hi  Morris  t.  United  States.  174  U.  8.  240,  19  S.  Ct  607. 
Mfiryland  decisions,  giving  statutes  constroctltMi  dlff«ent  from  time 
of  cession,  do  not  control. 

Will  devising  to  one  for  his  natural  lUe  and  after  death  to  h^n 
of  his  body  and  their  heirs,  gtvea  devisee  irnly  Ufe  estate,  p.  678. 

Approved  In  Granger  v.  Granger,  147  Ind.  113,  "heirs  of  hla 
body  b7  Um  begotten,"  If  there  be  any  anch  nrvivlng,  limits  htfrs 
to  children. 

1C&  U.  S.  578-698.  41  L.  882,  ALLGBTEB  v.  LOUISIANA. 

Cozporatlona.— State  may  Impoee  any  cwdltlons  on  6alng  of 
business      insurance  companies,  p.  D8S, 

OonstltutloB.—  State  law  Imposing  flne  for  transacting  bnsl&ess  of 
Insurance  is  nnconstltntlonal  as  applied  to  contract  ezecnted  oat 
of  State  with  foreign  corporation,  p.  689. 

Approved  In  Kastem  Bldg.,  etc.,  Assn.  v.  Bedford,  88  Fed.  14. 
New  Ywk  corporation,  not  complying  with  Tennessee  laws,  may 
recover  loans  negotiated  by  latter  and  approved  at  New  Ywk;  Feo> 
pie  V.  Hawkins.  167  N.  T.  16,  61  N.  B.  261,  68  Am.  8t  Bep.  747,  42 
L.  R.  A.  497,  annnlllng  New  Yotk  cmvlet  labw  goods  law. 

DlstlDgnlshed  In  Fred.  HlUei*  Brew.  Go.  t.  Stevens,  102  Iowa,  67* 
71  N.  W.  188,  bond  of  agent  of  foreign  brewer,  selling  in  Iowa,  la 
unenfcTceable  In  Iowa;  Commonwealth  v.  Boswell,  178  Mass.  122, 
63  N.  B.  188,  upholding  Insurance  agents  license  law. 

Constitatioual  law.—  Bight  to  f<rtIow  any  of  common  occupatSuia 
of  life  is  inalienable,  p.  689. 

Approved  In  State  v.  Maryland,  etc.,  Inst,  67  Md.  660,  41  AtL 
129,  private  school  may  refuse  colored  pupils. 

Conatitntlonal  law.— Term  "liberty,"  as  used  In  foorteentii 
amendment,  defined,  p.  689. 

Approved  In  Holden  v.  Hardy,  169  U.  EL  891,  4Sl  L.  790,  18  8. 
Ct.  38T,  upholding  Utah  law  limiting  working  hours  of  minors; 
Addyston  Pipe,  etc.,  Co.  v.  tJnlted  SUtes,  176  TT.  8.  228.  20  S.  Ct 
103,  tlb^lT  Includes  right  to  oiter  Into  contracts;  American,  etc., 
Wire  Co.  V.  Wire  Drawers,  etc..  Union.  00  Fed.  018.  strike  may 
be,  at  suit  of  employer,  enjoined  from  Interfering  with  his  em- 
ployees; United  States  v.  Sweeney,  05  Fed.  460,  punishing  violation 
of  Injunction  against  interference  by  strlkov;  United  States  v. 
Joint  Tnifflc  Assn.,  171  U.  S.  672.  19  8.  Ct  82.  and  H<4tkln8  t. 
Untt«>d  States.  171  U.  8.  608,  19  8.  Ct  4%  generally. 

Oonatttutional  law.—  Limits  of  police  power  must  be  determined 
In  each  case  as  it  arises,  p.  690. 

Approved  In  In  re  Morgan,  26  Colo.  436,  77  Am.  St  Hep.  287.  68 
Pac.  1079,  act  limiting  working  hours  of  underground  minors  le 
oncOTiBtltutlonaL 

Constitution.— Privilege  to  pursue  cnlllng  and  acqnln  j/ropvrtf 
Involves  right  te  eeolitt  Witk  ref wm  i-  i  h<>r<*fa  p.  B81. 
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Aptvored  In  DiTton.  etc  Ock  t.  Barton.  108  Tenn.  611,  08  8.  W. 
971,  and  HarUacHi  t.  S^noacrllle  Inn  Co^  108  Tenn.  48(K  S8  S.  W. 
IBT.  boa  oiAoUUnc  law  requiring  redemption  oC  atwe  ordera  la 
casta. 

Constitutional  law.— Police  power  cannot  prohibit  mafclnc  eon- 
tracts  outside  of  States  perfwrnable  outside,  pw  601. 

Approved  In  Basteni  Bldr,  etc  Aasn.  Bedford,  88  Fed.  10.  16^ 
foreign  corporatlfHi'a  non-compliance  with  statntory  r^nlatlona  wffl 
Dot  defeat  recoTety  of  loan  aecured  l>r  mutgage  within  State. 

Gbntracta.— That  person  may  be  wltbln  State  does  not  prvnot 
his  making  contract  oatalde,  p.  692. 

Approved  In  Bastecn  BUg.,  eta,  Assn.  r.  Bedford.  88  Fed.  12, 15, 
sastalnlng  fWedosnre  on  lands  In  Tenn  pases,  mw^aged  to  aeenre 
loan  cmsummated  In  New  ToA. 

165  U.  &  B08-606.  41  L.  887.  WALKBB  T.  NBW  ICBZIOO,  VKX. 
R.  B. 

TrlaL— Tazrltorlal  legislature  maj  provide  for  specific  answers 
to  special  interrogatories  In  addition  to  graeral  vwdlct,  p.  58S. 

Aivroved  In  Providence  Gold-Mln.  Ca  v.  BuAe,  —  Aria.  — ^  57 
Pac.  648,  Twdlct  of  three-fonrths  of  jncy  In  statutory  actlmi  to  de- 
termine rights  of  adverse  claimants  for  patent  Is  valid. 

Federal  oonrts  will  follow  decisions  as  to  rights  In  surface  wata*. 
p.  601 

Oourta.—  Territorial  l^slatnre  having  adiqited  common  law  Fed- 
eral courta  are  boond  tberel^.  p.  601 

Jury.—  Act  of  April  7,  1874,  secures  to  inhabitants  of  territories 
common-law  rights  of  trial  by  jury.  p.  595. 

Jury.—  Seventh  amendment  aims  moely  to  presoro  anhatanea 
of  right,  p.  686. 

Approved  In  Amuican  Pub.  Co.  v.  Flefaer,  166  U.  8.  467,  41  U 
1081, 17  8.  Ct  610.  Utah  tmltorlal  statute,  permitttng  three-fonrths 
verdict  In  dvll  cases,  la  invalid. 

165  U.  S.  606-^24,  41  L.  844,  FAULT  V.  STATB  LOAN,  ETC, 
TRUST  CO. 

Banks.—  Real  owner  of  national  bank  shares  may  be  treated  as 
abarebolder  vrlthln  |  6161,  R.  S.,  p.  619. 

Apitroved  in  Bjkm  v.  Holloway,  81  Fed.  438,  receiver  cannot  set 
aalde  transfer  to  Irresponsible  person;  Wallace  v.  Hood.  89  Fed. 
10,  16,  and  Scott  v.  Latimer.  89  Fed.  853.  60  U.  8.  App.  738,  fact 
that  original  subscripticm  was  fraudulently  obtained  will  not  avert 
liability  of  shareholder;  Houghton  v.  Hnbbell.  91  Fed.  456,  63  U.  S. 
App.  33.  affirming  S.  C  86  Fed.  551.  real  owner  of  shares,  standing 
in  agent's  name,  may  be  assessed  thereon. 

Distinguished  in  Robinson  v.  Southern  Nat.  Bank,  04  Fed.  06n. 
pledgee  selling  national  bank  stock,  under  terms  of  pledge.  put- 
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chasiBK  same  bnt  not  hsTliig  It  tnoBfenedt  Is  not  liable  for  ss- 
MBsmeDt 

Banlca.— Plodgvs  <tf  natlcmal  bank  abaree  maj  be  treated  as 
■hareholdtf  where  bank  records  Imply  ownership,  p.  619. 

Approved  In  Stuart  v.  Hayden,  1C9  U.  S.  7,  42  L.  641,  IS  S.  Ct 
276.  national  bank  stockholder  cannot  escape  liability  by  trana- 
ftrrlnir  stock,  knowing  bank  to  be  Insolvent;  Scott  t.  Latimer,  80 
Fed.  852,  60  V.  S.  App.  736  (see  dissenting  opinion  In  89  Fed.  8B1, 
SBS,  60  IT.  8.  App,  744,  746),  abaretaoMw  cannot  escape  liability  by 
alleging  fraud  tn  obtaining  subscription,  he  having  recdred  divi- 
dends.  See  G8  Am.  St.  B^.  546,  note,^ 

DlBtingoIshed  In  Stnfflebeam  v.  De  Laahmntt,  88  Fed.  4S0.  461, 
one  frandnlently  Indnced  to  pnrcbase  stock  of  Inaolvent  natlraal 
bank  Is,  If  diligent,  not  liable  thereon. 

Banks.—  Beal  owner  transforlng  shares  on  national  bank's  books 
to  evade  liability,  he  may  be  treated  as  owner,  p.  619. 

Approved  In  Hnbbell  v.  Houghton,  91  Fed.  464,  63  U.  8.  App. 
32,  aCBrmlng  S.  C,  86  Fed.  652.  receiver  may  proceed  against  real 
ovmer  directly.  Although  shares  stand  in  agent's  name;  dissenting 
opinion  In  Scott  v.  Latimer.  89  Fed.  859,  60  U.  S.  App.  747,  ma- 
jority holding  party,  having  long  acted  as  stockboldw,  cannot  es- 
cap«  liability  on  gronnd  that  BubscrlptlMi  was  secured  tamdnlently. 
See  68  An.  St  Rep.  542,  note. 

Banks,— Fledgee  In  good  faith.  «erdslng  poww  to  transfer 
merely  to  secure  debt,  will  not  be  treated  as  sbareholder.  p.  619. 

Approved  In  Harmon  r.  Natlmal  Park  Bank,  172  U.  8.  644,  19 
8.  Ct.  877.  affirming  S.  C.  79  Fed.  898,  51  V.  8.  App.  152.  pledgee 
corporation  receiving  new  certificate  In  name  of  employee  la  not 
liable  as  shareholder;  Baker  v.  Old  Nat  Bank.  86  Fed.  1008,  regis- 
try in  its  name  will  not  estop  bank  from  showing  that  It  held 
as  pledgee. 

Pledgee  la  bound  to  exercise  right  of  sale  for  beneflt  of  pledgor, 

p.  620. 

Banks.— Pledgee  of  national  bank  shares,  appearing  aa  such  on 
books.  Is  not  liable  as  shareholder,  p.  622. 

Approved  in  Lucas  v.  Coe,  86  Fed.  974,  minor's  trustee  Is  not 
personally  liable  for  nsaessmenta  against  stock  owned  by  minor,  but 
standing  In  his  nnme;  Baiter  v.  Old  Nat  Bank,  86  Fed.  1007.  pledgee 
of  national  bank  is  nol~  liable  as  sbareholder  except  by  estoppel;  Rob- 
inson V.  Southern  Nat  Bank,  94  Fed.  967.  pledgee  purchasing  pledged 
stock  Is  not  liable  for  assessment  same  not  being  transferred  on 
books;  May  v.  Genesee  Co.  Sav.  Bank.  120  Mich.  334,  79  N.  W. 
631,  bank  holding  stock  as  securilr  la  not  assessable  tboeon,  al- 
diough  In  form  absolute  owner.  See  68  Am.  8t  Bep.  644,  nota. 
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lOS  r.  8.  824-628^  41  L.        WADS  X.AWZ>SB. 

Govrto— Pstants.— Butt  to  enfoic*  w  ananl  ctwtnet  rwpecUm 
patent  is  cognisable  In  State  court,  p.  627. 

Approved  In  Pratt  t.  Paris  Gas-L.,  etc.  Go,  168  U.  8.  200*  42 
L.  460,  18  S.  Ct  64,  action  (w  agreement  fw  nae  of  InTentloa; 
Holt  T.  Indiana  Iffg.  Oow  80  Fed.  3.  46  U.  S.  App.  717,  suit  to 
enjoin  collection  of  State  tax  on  intoit  rigbts;  Hoyt  t.  Bates.  81 
Fed.  645,  mlt  to  compel  aaslgninent  of  fraudulently-procured  copy- 
right; Harrlaon  t.  Morton,  171  U.  8.  47, 18  8.  Ot  745,  argnoido. 

Dlath^piMied  In  PacULc  Gcntractlng  Co..  t.  Union  Jiving,  ete., 
Ooh,  80  Fed.  7S8,  FedenU  court  baa  jnrladictlfm  to  Inquire  aa  to 
extotence  of  license  where  one  partj  denies  same. 

16C  U.  S.  628-684,  41  L.  8B8,  MEW  TOBK,  SffOU  B.  B.  ▼.  NBW 
YORK. 

Oommeroo^  State  may.  In  absence  of  cwtgres^oud  pnrttlbit 
testing  of  passenger  cars  b^  stoTss.  p.  m. 

Approved  in  Missouri,  etc.  By.  v.  Habw,  108  U.  8.  688,  42  U 
886,  18  B.  Ct  406,  upholding  Kansas  statute  r^tlve  to  bringing 
'nto  State  cattle  liable  to  commonlcate  Texas  fever;  Lake  8h<»%. 
etc..  By.  V.  Ohio,  173  U.  8.  290.  10  8.  Ct  4n.  upholding  Ohio  stat- 
ato  compelling  tralms  to  stop  at  towns  of  cwtaln  size;  Smith  r. 
State,  100  Tenn.  60S,  46  S.  W.  668,  41  L.  B.  A.  434.  provision  for 
separation  of  blades  and  wbltes  os  traina  Is  witUn  Bt^to  pMce 
power. 

Commsroe.—  Mere  grant  of  commerce  power  to  Ooogrsaa  did  not 

impair  State's  police  power,  p.  tSSi. 

Approved  in  Gladson  v.  Minnesota,  166  D.  S.  430.  41  U  1066,  17 
S.  Ct  628,  statute  compelling  trains  to  stop  at  all  county  seats; 
Chicago,  ete..  By.  t.  Solan.  160  U.  S.  ISa  42  L.  682,  18  8.  Ct  281. 
act  providing  that  no  contract  shall  exMupt  railroad  ftDin  car^ 
riefs  liability;  Bidimood,  etc..  B.  B.  t.  Tobacco  CO.,  160  U.  S.  816, 
42  li.  701.  18  8.  Ct  887,  Yirgbiia  law  rendering  carrier  liable  for 
goods  received  for  transmission  beyond  own  line;  Lake  Shore,  etc 
By.  T.  Ohio,  173  U.  S.  298.  19  8.  Ct  470,  upholding  Oblo  law  regu- 
lating stoppage  of  trains;  Ballroad  v.  Harris,  99  Tenn.  706,  43  S. 
W.  120.  upholding  law  imposing  privilege  tax  on  railroads  not  pay- 
ing ad  valorem  tax;  Smith  v.  States  100  Tenn.  611.  46  8.  W.  671.  41 
L.  R.  A.  436,  upholding  law  providing  for  equal  separate  accom* 
modations  for  whites  and  negroes  on  trains:  Waterst  ete..  Oil  Co.  t. 
States  19  Tex.  Civ.  App.  14,  44  8.  W.  942,  upholding  Uws  Of  1889- 
1886  prohibiting  cconblnations  restxalnlng  trade;  dissenting  optation 
in  Missouri,  etc..  By.  v.  Haber,  160  U.  S.  642,  42  L.  888. 18  B.  Ct  489. 
majwity  upholding  act  prohibiting  Importation  of  diseased  cattle. 

Distinguished  in  North  Bloomfleld.  etc.,  Mln.  Co.  v.  United  States. 
88  Fed.  676.  69  U.  S.  App.  305,  set  regulating  hydraulic  mining  \m 
Oallfomla  is  within  congressional  power  to  iwotect  navigatloB. 


Digitized  by  Google 


Notes  on  U.  S.  Reports.      16&  h.  S. 


Oonstitatloii.— Act  regnladng  heating  of  curs  oa  rocdt  more  thu 
ttfty  mUeB  Ims  does  not  deny  equal  protectfon,  p.  68S. 

Approved  generally  In  Mlanmil*  «te.,  Bj.  ▼.  Habcr,  160  U.  8.  VIT, 

L.  888,  18  8.  Ot  498. 

16B  n.  &  634-6S4.  41  L.  866.  FOURTH  STRBBT  BANK  T.  TABD- 
LBT. 

Saaka.— Holder  of  unaccepted  check  cannot  sne  Iwnk,  p.  648. 

Approved  In  State  r.  Bank  of  Commerce,  4»  Tm.  Ann.  lOTS,  2S 
80.  214,  reaflbmlnff  role;  Honae  Konnti^  17  Tex.  Cir.  App.  4Sn, 
48  8.  W.  B6S,  holder  of  nsacc^tod  cheek  cannot  maintain  action 
against  drawee; 

Banka.—  Check  does  not  opoate  as  equitable  aaa^moit,  and 
doea  not  entitle  h<dder  to  tasy  priority,  p.  64S. 

A^^nred  in  Snnderila  t.  Uecoata  Sav.  Bank,  116  Uch.  284»  74 
N.  W.  479;  sending  by  one  bank  to  anottier  In  paymnt  ot  coneetlon 
mt  draft  on  third.  Is  not  eqnltable  assignment. 

Assignment.— Bqnity  will  mforce  assignment  of  part  at  right  In 
chose  hi  action,  p.  644. 

Approved  In  Walker  t.  Bnnrn.  16B  U.  6.  664,  41  U  871.  17  8.  Gt 
467.  deOnlng  eanltable  Hens  and  method  ot  creating  same;  Clark  ▼. 
SIgna  Inm  Co..  81  Fed.  812,  89  U.  8.  App.  753,  reaffirming  rale; 
Oppenhdmer  t.  First  Nat  Bank,  20  Mont  196.  00  Pac.  420.  partri 
assignment  credited  on  boobs  of  parties,  Is  good  as  against  gar- 
nishment; Pittsburgh,  etc.,  Ry.  t.  Volkert  68  Ohio  St  871.  60  N.  B. 
926.  aastgnment  of  one-half  of  judgment  as  attorney's  fee  conveys 
propeity  right  enforceable  In  equity;  Johnson  v.  6ord<«,  102  Ga. 
864,  80  S.  B.  SH,  generallj. 

Banka.— Becelver  ot  Insolvoit  bank  takes  wUy  lights  of  bank 
In  proper^  coming  Into  his  posBeesIon,  p.  668. 

Banks.— Holder  wlU  be  preferred  as  against  persons  charged 
with  notice  that  check  was  charge  oa  particular  fund,  p.  668. 

Approved  In  Katitmal  VBUm  Bank  t.  Barter  98  Fed.  881.  check 
drawn  debtor  bank  on  tldrd  bank  In  favor  ot  creditor,  paid 
Orongh  clearing-bouse,  constituted  appropriation. 

Distinguished  In  Seyfried  v.  Stoll,  66  N.  J.  Bq.  180.  88  Aa  966, 
order  of  A.  cn  B.,  to  pay  C.  $1,000  for  materials  furnished  B.'a 
bunding,  ta  not  an  equitable  assignment 

Bank  Is  estopped  to  deny  character  of  fund  where  Its  representa- 
tions have  Induced  another  bank  to  part  wltti  moaey,  pu  608. 

165  U.  8.  664-670.  41  L.  860.  WALKER  v.  BBOWN. 

Xilen.—  Bvery  express  written  agreement  Indicating  Intention  tQ 
dutrge  particular  fund,  creates  equitable  lien,  p.  666. 

Approved  In  Bnrdon  Sugar-Bef.  Co.  v.  Payne.  167  U.  8.  147,  42 
L.  US,  17  8.  Ct  768»  cmstruing  contract  for  hflnHUng  of  angar  crop; 
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Walker  t.  Brown.  86  Fed.  867,  defendant  in  remanded  case  maj 
not  un«nd  answer  to  dmy  fact  affirmatlTtfr  paased  on  bjr  Snpreme 
Oonrt;  Nevada  Nickel  Syndicate  t.  National  Nlck^  Co^  90  Fed.  151. 
and  Jotmson  t.  Gordon.  108  Oa.  864.  80  B.  SL  512.  both  reafflmdns 
nile: 

Xrldenoe.— Amblgnlty  tn  contract  may  be  explained  by  parol 
•rtdrace  Qt  drcnniBtancei^  p.  668. 

Approved  In  First  Nat.  Bank  t.  Woodnun.  86  Fed.  1003.  reafflnn- 
taff  mle;  Walker  t.  Brown,  86  Fed.  868,  800,  argnendo. 

Wscellaneons.— Glted  In  Brown  t.  Walker,  84  Fed.  683.  and  Brown 
T.  Howard.  92  Fed.  088,  dted  Incidentally,  (nrther  Utlgatlon.  sama 
partlea. 

165  V,  8.  675-717.  41  L.  874,  UNITED  STATES  t.  SANTA  FB. 

PnUle  lands.— Spanish  law  did  not  proprlo  Tlgwe,  grant  ta 
tvwn  four  square  leagoes  measnrable  from  coit^  of  plaaa,  p.  689. 

Approred  In  United  States  t.  Bandoral.  167  V.  8.  206,  ^  U  178. 
IT  8.  Ot  874,  a  nke  ease;  Cessna  t.  United  States,  160  V.  8. 178,  41 
L.  707,  18  S.  Ct  810,  ayontamento  of  El  Paso  bad  no  power  to 
make  grant  ontslde  Its  fonr  sqaare  leagues;  United  States  t.  Pmir, 
175  U.  S.  506,  20  8.  Ct  167,  grant  In  qneetlon  was  one  In  BeverallT; 
Bergen  v.  United  States,  168  U.  S.  86.  42  L.  380.  18  S.  Ct  12, 
Hayes  t.  United  States.  170  U.  S.  664,  42  L.  1181,  18  S.  Ct  742. 
and  Hffladay     San  Frandseo,  124  GaL  356.  57  Pac.  148,  argnrado* 

Pablie  landa.—  After  establlStament  of  Santa  F4,  Spanish  offlcers 
adopted  theory  that  four  square  leagues  was  nominal  Umlt  ot  new 
pnebloe,  p.  099; 

Cited  in  United  States  t.  SandoTal.  167  U.  B.  296,  42  L.  174,  17 
S.  Ot  8T4,  and  Holladay  t.  Ban  Francisco,  124  Cat  858,  07  Pac  14Bl 
aigDsnda 

165  U.  8.  no.  41  L.  1184.  ULHAN  t.  BALTTHORB. 

Cited  In  Banman  t.  Roes,  167  U.  8.  SOO,  42  L.  288.  17  8.  Ot  883^ 
■Dd  Bolph  T.  FarfSb  7  K.  DtfL       n  JX.  W,  TBI,  4Z  U  M.  A.  WBL 
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THE  DEOISIOlirS 

« 

or  TBM 

Supreme  .Court  of  the  United  States 

AT 

OOTOBEB  TEBM,  1896. 


[AaUi«atk«tod  eopy  at  optodon  record  ctrtotly  followed,  except  m  to  aooh  rafennoe  vordi  and 

flgOTM  u  an  Inoloeed  in  bnokKi.] 


UNITED  8TATB8,  Petitioner, 

V. 

TBE  THREE  FRIENDS.  Her  EoKioea,  etc. 
Napoleon  B.  Broward  and  Uontcalm  Brow- 
ard. Claimant$. 

(See  &  a  Bapoctai%  ad.  l-A) 

iDanw,  whtn  final~-wU  cf  eerUorari—Jbrfiit- 
lira  a  vmet—ituurgent  bo^  people 
JuHaal  notie$  epufiiet  «f  arm»—nlea»e  ef 
flMMlm  bond. 

L  A  decree  ordering  the  dtsmiosal  of  a  libel  If  not 
ameoded  wltbln  tea  dari  ts  final  for  tbe  purpoee 
of  an  appeal  by  tbe  llbellant  within  that  t1ine.as 
tbe  appeal  la  anleleotkn  to  waive  tbe  right  to 
amend.  ^ 

I,  A  writ  of  certiorari  to  tbe  drcnlt  court  of  ap- 
peak  pendlDff  action  by  that  court  may  be  Issued 
by  tfala  court  under  tbe  Judiciary  act  of  March  8, 
UBl,  I  e.  If  tbe  court  is  of  opinion  ttaat  the  Clr- 
ounutanoei  justify  the  allowance  of  the  writ,  al- 
though It  Is  a  power  not  ordinarily  to  be  exer- 
cised. 

1.  Forfeiture  of  a  yesael  under  U.  8.  Bev.  Stat. 
1 6Z88,  on  tbe  ground  that  It  was  fitted  ont  to 
cruise  or  oommlt  bnetUltlea  against  a  foreign 
prince  orrtate,  does  not  depend  upon  the  oonvlc- 
tlon  ot  a  person  or  penons  for  dulng  tbeerlmlnal 
aots. 

A.  Any  Insurgent  or  insurreotlonaTy  body  of  peo- 
'  pie  acting  together,  undertaking  and  condaoting 
boatlUUes.  although  Its  bemgereney  has  not  been 
recognieed.  Is  Included  in  the  terms  '"colony,  dls* 
irlot.  or  people"  as  used  In  U.  S.  Rev.  Stat.  I  SSsa, 
makloir  It  an  offense  to  fit  out  a  vessel  to  be  em- 
ployed  'In  tbe  service  of  any  f  orelfrn  prluoe  or 
state,  ot  of  any  eolonr,  district,  or  people,  to 
cruise  or  commit  hottUltlee  agatoat  tbe  subjects, 
olilsens,  or  property  of  any  foreign  prlnoe  or 
sute.  or  of  any  colony,  district,  or  people  with 
whom  the  United  States  are  at  peace." 

I.  ProdamaUons  and  messages  by  tbe  President 

Kozm— ^  to  wftoc  It  "Jbua  decree*'  or  iudgment  of 
Jtole  or  other  court  fromiOttbh  appeal  Uatt  wee  note 
to  Gibbons  r.  Ogden.  B:  80C. 

^s  to  MftloniH  In  CTnlted  STotea  courts,  see  note 
to  Clark     Haokett,  17:  60. 

^  to  pr<Mtok«fi<»«<oIatioimfneiitraItt|f;  aalvage 
fornMartilveieele;eaptm%,~wee  nouto  Tbe  Stan 

4:  an. 
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are  snfllclent  to  sire  the  oonrt  jndMal  Informa- 
tion of  the  ezlstenoe  ot  an  aotoal  oonfllot  ai 
arms  In  Cnba  In  restotanoe  of  the  anthorl^  of  tbe 
government  of  Spain,  although  aAnowledgment 
of  the  Insurgents  as  belUgerents  by  tbe  pottttoal 
department  baa  not  taken  place. 
tk  Tbe  releaae  on  btmd  of  a  vease]  abarged  with 
UaMH^  to  forfeiture  under  U.  &  Ber.  Stat.  1 8188, 
before  answer  or  hearing  and  against  tbe  ob- 
jection of  the  United  States,  when  this  may  re- 
sult In  a  hostile  expedition  egahist  a  friendly 
power,  should  not  be  allowed;  and  if  sueb  an  or- 
der of  releaae  Is  bnprorldently  made,  the  vessel 
ahonldbeiMialled. 

[No.  701.] 

Affftud  AftnMfv  16, 1S97.   Deekhd  Mardi  i, 
1897. 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  tbe 
Fifth  Circuit  to  bring  up  from  said  court  a 
suit  la  admiralty  agaiost  tbe  steamer  Three 
Friends  which  was  seized  by  the  collector  of 
customs  for  tbe  district  of  Bt  Johns.  Florida* 
as  forfeited  to  the  Uaited  Statea  under  U.  B. 
Rev.  Stat.  ^  S288,  and  to  review  a  decree  of 
tbe  District  Court  of  tbe  United  States  for  tbe 
Southern  District  of  Florida,  diamlasing  said 
suit.  Beteraed,  and  cause  remanded  to  the 
District  Court  with  directtoaa  to  resume  cus- 
tody of  the  vessel  and  for  further  proceedings. 

Statement  by  Mr.  Chief  Jnatloe  Fnllwt 

The  steamer  Three  Friends  was  seized  No- 
vember 7,  1896,  by  tbe  collector  of  customs  for 
the  district  of  St.  Johns,  Florida,  aa  forfeited 
to  tbe  United  SUtes  under  U.  8.  Rev.  Stat. 
S  ifflSft,  and,  thereupon,  November  12,  was 
libeled  on  behalf  of  the  United  States  in  the 
district  court  for  the  southern  district  ot 
Florida. 


A*  to  lohot  ptoeci  the  furladicUon  of  admlrany  ^e 
CxmUned  to,  see  note  to  Allen  v.  Newberry.  18:  UOt. 

At  to  high  wu,  meatOng  of,  see  note  to  United 
SUtes  V.  WUtberger,  St  87. 

Am  to  teimtre  of  vmete:  IBegA  emd  kMful,—eem 
note  to  The  Apollon,  ts  UL 
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The  flnt  two  pangnpbs  of  Uie  Ubel  alleged 
the  BeiEure  ud  detentloD  of  tba  Tenel,  and  the 

libel  then  continued: 

"Third.  That  the  said  Bteamboat  or  steam 
▼esael,  the  Three  Frienda,'  was  on,  to  wit,  on 
the  2Sd  day  of  May.  a.  d.  18M»  furolahed, 
fitted  OQt,  and  armed,  with  Intent  that  ihe 
■hould  be  employed  fo  the  service  of  a  certain 
people,  to  wit,  certain  people  then  enxaged  in 
armed  resiataoce  to  tne  goTemment  of  the 
King  of  Spain,  in  the  island  of  Cuba,  to  cndae 
3]*and  commit  hoatilitles  against  tbe  aubjecta. 
dtlxeiu.  and  property  of  the  King  of  Spain,  In 
the  ialaDd  of  Cuba,  with  whom  the  United 
Statei  are  and  were  at  that  date  at  peace. 

"Fourth.  That  the  said  ateambcnt  or  steam 
Teasel,  'Three  Priendn,'  on.  to  wit,  on  the  2Sd 
day  of  May.  ^  d.  1896,  whereof  one  Napoleon 
B.  Browanl  waa  then  and  there  master,  and 
within  the  aald  southern  district  of  Florida, 
was  then  and  there  fitted  oat,  furnished,  and 
Armed,  with  intent  that  said  Teasel,  the  aaid 
'Three  Friends,'  should  be  employed  In  the 
service  of  a  certain  people,  to  wit,  the  ioaur- 
genta  in  the  island  of  Cuba,  otherwise  called 
the  Cuban  reTotntioniats,  to  cruise  and  commit 
hostilities  against  the  subjects,  property,  and 
people  of  the  King  of  Spafo,  in  the  said  island 
of  Cuba,  with  whom  tha  Uidted  States  are  and 
were  then  at  peace. 

"Hfth.  That  the  said  steamboat  or  steam 
vessel  'Three  Friends,*  on,  to  wit,  on  the  28d 
day  of  May,  a.  o.  1890,  and  whereof  ooa  N. 
B.  Broward  was  then  and  there  master,  within 
the  oaTlgable  waters  of  the  United  States,  and 
within  the  aouthem  district  of  Florida  and  the 

firi8dletlon  of  thb  court,  was  then  and  there, 
'  certain  persons  to  the  attorneys  of  the  aaid 
TTnited  States  unknown,  fumisbra,  fitted  out, 
and  armed,  being  loaded  with  supplies  and 
arms  and  munitions  of  war,  and  It,  the  said 
ateam  veaael  'Three  Friends,'  being  then  and 
there  furnished,  fitted  out,  and  armed  with  one 
certain  gun  or  guns,  the  exact  number  to 
the  said  attornevs  of  the  United  States  an- 
known,  and  witb  munitiooB  of  war  thereof, 
with  the  intent,  then  and  there,  to  be  employed 
in  the  service  of  a  certain  people,  to  wit,  cer- 
tain people  then  engaged  In  armed  resistance 
to  the  goTcmment  of  the  King  of  Spain  in  the 
Uland  of  Cuba,  and  with  the  intent  to  cruise 
and  commit  hoatilitles  against  the  subjects,  cit- 
izens, and  property  of  uie  King  of  Spain,  in 
the  said  island  of  Cuba,  and  who,  on  the  said 
date  and  day  last  aforesaid,  and  being  bo  fur- 
nished, fitted  ont,  and  armed  as  aforesaid,  then 
and  there  aforesaid,  from  the  navigable  waters 
of  the  United  States,  to  wit,  from  the  St. 
Johiu  riTer,  within  the  southern  district  of 
Florida,  and  within  the  jurisdiction  of  thla 
court  aforesaid,  proceeded  upon  a  voyage  to 
the  island  of  Cuba  aforesaid,  with  the  intent 
4]*aforesaid,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided.  And  that  by 
force  and  virtue  of  the  acta  of  Congress  In  such 
case  made  and  provided,  the  same  steamboat 
or  steam  vessel,  her  tackle,  eogfnea,  machine, 
apparel,  and  furniture  became  and  are  forfeited 
to  the  use  of  the  said  United  States. 

"Sixth.  And  the  said  attorneys  say  that  by 
reason  of  all  and  singular  the  premises  afore- 
«Bid,  and  that  by  force  of  the  statute  in  such 
«ase  made  and  provided,  tha  aforea^  and  de- 

sea 
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scribed  steamboat  or  steam  vessel  'Three 
Friends,'  her  tackle,  machine^,  apparel,  and 
fumitare,  became  and  are  forfeited  to  the  use 
of  the  said  United  States." 

And  condoded  with  a  prayer  for  process  and 
monition  and  the  condemnation  of  the  veaael  as 
forfdted.  Attachment  and  mtmltlon  haTlnc 
iasoed  as  prayed.  Napoleon  B.  Broward  ana 
Montcalm  Browaid,  master  and  owners,  inter* 
vened  as  claimants;  applied  for  an  appridso- 
meot  of  the  Teasel  and  her  release  on  stipula- 
tion: snd  filed  the  following  excei^ns  to  the 
libel: 

"1.  Section  5288.  for  an  allied  Tfolatloo  of 
which  the  said  Teasel  is  sought  to  be  forfeited, 
makes  such  forfeiture  dependent  upon  the  con- 
viction of  a  person  for  doing  the  act  or  acta 
denounced  in  the  first  sentence  of  said  section, 
and  as  a  consequence  of  conviction  of  such 
person:  whereas  the  allegations  in  said  libel  do 
not  show  what  persona  had  been  guilty  of  tha 
acta  therein  denounced  as  unlawfuL 

"2.  The  said  libel  does  not  show  the  'Three 
Friends'  was  fitted  oat  and  armed,  attempted 
to  be  fitted  out  and  armed,  or  procured  to  be 
fitted  out  and  armed  in  Tlolation  of  said  sec- 
Uon. 

"8.  The  said  libel  does  not  show  the  said 
Tessel  waa  so  fitted  out  and  anned.  or  so 
attempted  to  be  fitted  ont  and  armed,  or  so  pro- 
cured to  be  fitted  out  and  armed  or  furnished, 
with  the  intent  that  said  vessel  should  be  em- 
ployed In  the  service  of  a  foreign  prince,  ot 
state,  or  of  a  colony,  district,  or  peofde  with 
whom  the  United  Stales  are  at  peace. 

"4.  The  said  Ubd  docs  not  ahow  by>hom 
■aid  Teasel  was  so  fitted  <mt 

"5.  Said  libel  does  not  ^ow  In  the  snvice  of 
what  foreign  'prince,  or  state,  or  colony,  or  [5 
district,  or  body  politic  the  said  vessel  was  so 
fitted  out. 

"6.  The  said  libel  does  not  show  that  said 
vessel  was  so  armed  or  fitted  out  or  furnished 
with  the  intent  that  such  vessel  should  be  em- 
ployed in  the  serrloe  of  any  body  politic  rooog- 
nlzed  by  OT  known  to  the  United  States  as  « 
body  poHUc." 

The  vessel  was  appraised  at  |4.000  and  a 
bond  on  stipulation  given  for  #10.000,  upon 
which  she  was  directed  to  be  released.  The 
cause  came  on  to  be  heard  upon  the  exceptions 
to  the  libel,  and  on  January  18  the  following 
decree  was  entered: 

''This  cause  coming  on  to  be  heard  upon  ex- 
ceptions to  the  libel,  and  having  been  fully 
heard  and  considered,  it  is  ordered  that  said 
second,  third,  fifth,  and  eixtb  exceptions  be 
su8taioed,and  that  the  Ubellaut  have  permission 
to  amend  said  libel,  and  In  event  said  Ubel  is 
not  so  amended  witbin  ten  days  the  same  stand 
dismissed  and  the  bond  herein  filed  be  can- 
celed." 

From  this  decree  the  United  States,  on  Jan- 
uary 28,  prayed  an  appeal  to  the  United  Statea 
circuit  court  of  appeals  for  the  fifth  circalt, 
which  was  allowed  and  duly  fvoaecuted. 

The  following  enors  were  aasiffned: 

"First.  For  that  the  court  over  the  objection 
of  the  libellants  allowed  the  said  steam  vessel 
'Three  Friends'  to  be  released  from  custody 
upon  the  giving  of  bond. 

"Second.  For  that  the  court  erred  in  sus- 
taining the  8d»  8d,  Slh,  and  fith  exceptions  of 
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Ckited  States  t. 

laimants  to  the  libel  of  iDformation  of  the 
aots. 

*hli<d.  'JFoix  tbat  the  court  erred  in  entering 
cree  dismiaslDg  the  libel  of  information 
n." 

t  FebraaT7  1  application  was  made  to  this 
t  for  a.  -writ  of  certiorari  to  bring  up  the 
s  from  said  circuit  court  of  appeals,  and, 
ag  been  granted  and  sentdown,  the  record 
returned  accordingly. 

etmrm.  J adson  Harmon,  Attorney  Gen- 
aod   Sdward  B.  Whitney*  Assslstant 
iroey    Oeneral,  for  the  petitioner,  the 

led  States: 

his  case  briogs  up  the  question  whether  the 
tis  *  'colony,  district,  or  people"  in  U.  8. 

Stat.  %  5288,  Include  insurrectionary 
iea  like  the  present  "Bepublic  of  Cuba.^' 
>se  belligerency,  technically  speaking,  has 

yet  been  recognized  by  the  executive  de- 
tmeat  of  our  govemoient. 
riiat  such  bodies  are  so  included  was  held 
Attorney  Qeneral  Hoar  in  an  opinion  upon 

former  Cuban  insurrection  (13  Ops.  Atty. 
D.  177>,  aod  up  to  a  recent  date  this  conatroc- 
Q  has  been  acquiesced  in. 
United  ijtata  v.  T/ie  Mary  If.  Eogan,  18 
0.  Rep.  529;  United  Stata  v.  XI4  Boxa  of 
■ma.  2U  Fi-d.  Rep.  60;  Tka  Oit$  efMtxieo.  38 
<i.  Rep.  148. 

This  opioioD  was  referred  to  with  approval 
■  Ifals  court  in  the  recent  case  of  Wiborg  v. 
nited  States,  163  U.  S.  632,  647(41:  289,294). 
be  first  decision  to  the  contrary  Is  the  one 
hich  is  DOW  brought  here  for  review;  but  it 
io  line  with  a  series  of  dicta  commencing 
itb  that  of  Judge  Brown  io  The  CarondeUt, 
r  Fed.  Rep.  799. 

Judse  Brown's  opjblon  was  consistent  with 
is  prior  opin\oiimTheAmbfoa»Light,^'EtA. 
lep.  408,  ID  which  be  held,  on  the  one  band, 
lat  cruisers  of  unrecognized  insurgents  were 
irates,  and,  on  the  otber.  that  very  slight  ez- 
eutive  recognition  Is  sufficient  to  give  them 
ae  full  stsnding  of  belligerents. 

If,  however,  ibe  word  "colony"  or  "district" 
1  the  more  accurate  definition  of  the  Cul>an 
asnrTeclionary  body,  the  libel  fs  stlU  sufficient, 
or  it  describes  the  iosurrectios  sufficiently 

0  enable  the  court  to  perceive  what  Is  meant 
brough  its  judicial  knowledge,  derived  from 
-he  President's  proclamations  and  messages, 
rhe  variance  would  be  merely  In  the  etaiemeut 
if  a  legal  conclusion,  and  the  liberal  rules  of 
idmiruty  pleading  would  sustain  the  libel. 

The  Palmyra,  ^  U.  S.  12  Wheat.  1, 18. 18 
531.  684,  585);  Meiuner  y.  Brun  ("The 
daun^')  128  C.  8.  474,  487  (82:  496,  600);  The, 
Caroline  v.  United  States.  11  U.  8.  7  Cranch. 
m.  500  (3:  417,  418);  Tfu  Edward,  14  U.  8. 

1  Wheat.  261  (4:  88):  7he  Emily  &  Caroline, 
22  U.  S.  ft  Wheat.  381,  386  {6: 116. 117):  Ui.ited 
States  T.  The  Watchful,  78  U.  a  «  Wall.  91 
<18:768);  Benedict.  Adm.  §488. 

The  internal  evidence  of  the  statute  is  op- 
posed to  the  theory  tbat  a  recognition  of  bel- 
ligerency is  essential  to  Its  operation. 

The  following  propositions  seem  to  be 
ele&rlyestabl  ished : 

(1)  That  a  recognition  of  belligerency  Is  not 
always  accompllsbed  by  a  recognition  of  the 
fact  tbat  actual  hostillliea  are  in  progress. 
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(3)  Tbat  the  existence  of  a  civil  war,  in  the 
ordinary  lenaa  of  thai  term,  may  be  made 
known  by  what  is  sometimes  called  a  recogni- 
tion of  insurgent. 

(8)  That  to  justify  a  recognition  of  belllgei^ 
ency  there  must  be  something  more  than  the 
mere  eiistence  of  a  civil  war — the  nation 
which  gives  the  recogoition  must  be  impelled 
to  do  so  for  the  protecUoo  of  iti  own  rights  or 
those  of  its  citizens. 

(4)  That  the  recognition  of  an  insurgent 
body  as  a  belligerent.  In  the  technical  sense  of 
the  purchase,  makes  that  Insurgent  body  a 
state  for  all  purposes  of  the  war. 

Lawrence,  Intematiooal  Law,  162,  168; 
Dana's  Wheaton,  International  Law,  §  28,  note,  , 
quoted  in  Mrt  in  Snow's  Oases  on  International 
Law,  84;  Halt,  IntematioDal  Law.  ^  ed.  88;  1 
Wbart.  iDtenmtloDa]  Law  Dig.  8d  ed.  609, 
620. 

When  insurrectionists  endearoring  to  sepa- 
rate themselves  from  the  mother  country  be- 
come a  state  for  the  purposes  of  the  war,  then 
their  belligerency  is  recognized. 

There  may  be  a  recognition  of  the  fact  of 
actual  warfare  without  a  lecognitiOD  of  bel- 
ligerency In  the  technical  sense. 

The  consequences  of  a  recognition  of  the 
belligerency  of  an  insurgent  body— while  it 
neither  increases  nor  diminishes  the  duty  of 
noninterference — are  ven^  serious.  The  neutral 
nation  must  abandon  furUier  claims  for  rep- 
aration 00  account  of  damages  suffered  by  Its 
citizens  through  tbe  bosiilitiea.  Its  merchant- 
men must  submit  to  the  rights  of  blockade, 
visitation,  search,  and  seizure  of  contraband 
articles  on  the  high  seas. 

Hence  a  recognition  of  belligerency  should 
never  be  given  except  when  it  oecomes  neces- 
sary  on  the  grounds  above  staled,  or  In  tbe  ran 
Instances  when  armed  Intervention  Is  justifl* 
able. 

Such  a  recognition  can  oftm  be  forced  by- 
either  party  to  the  warfate  by  establishing  an 

effective  blockade. 

It  is  forced  by  an  insurgent  body  when  it 
enters  into  maritime  operations  and  maintains 
the  right  to  search  neutral  vessels  for  contra- 
band of  war.  The  neutral  Is  thus  forced  either 
to  recognize  tbe  vessels  of  the  Insurgents  as 
belligerents  or  to  pursue  them  as  pirates,  for  if 
tbey  molest  third  parties  they  must  be  one  or 
tbe  otber,  whatever  the  true  definition  of 
piracy  may  be. 

United  States  v.  The  ifalek  Adhel.  43  D.  S.  3 
How.  210(11:  239);  The  AmbroteLight,  26  Fed. 
Rep.  408,  and  authorities  dted,  also  Dr.  Whar- 
ton's criticism  thereon  In  88  Alb.  L.  J.  123, 180. 
and  authorities  cited;  Lawrence,  Internation^ 
Law,  g  122;  Dana's  Wheaton,  International 
Law,  g  I24.DOte;  1  Ops.  Atty.  Oen.  262. 

When  insurgents  have  no  maritime  force, 
and  tbe  war  is  not  in  contiguous  territory,  a 
recognition  of  belligerency  barms  them  as 
well  as  tbe  neutral;  for  It  gives  to  their  enemy 
rights  of  search  on  tbe  high  seas  which  tbey 
tbemselVes  are  unable  to  utilize.  Thus  if  we 
should  be  forced  to  recognize  the  present  hos- 
tilities in  Cuba  as  a  civil  war,  technically 
speaking,  the  shipment  of  arms,  ammunition, 
and  other  contraband  goods  to  tbe  Insurgents 
would  become  much  more  difficult. 

Hence  recognitions  of  beUigerenoy  by  a  nea- 
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tral  Dfttlon  are  compAratlTelT  rare.  Recogni- 
tioDflof  tbe  fact  that  hostilitfes  are  Id  progress 
an,  howem,  quite  cominoD.  To  mcb  lecog- 
Dittont  Dr.  wbartoo  bai  appHed  the  oonTenieot 
phrase  "recognition  of  InsurgeDcy." 
,  -  8  Wfaart.  folernatloDal  Law  Dig.  3d  ed.  861: 
CriticiBm  of  Ths  Ambrote  Light  Gcue,  88  Alb. 
L.  J.  135. 

Tbe  existence  of  a  recognized  state  of  bel* 
Hgerency  Is  not  an  express  zeqnirement  of  the 
statute.  BectloD  5388  does  not  even  use  tbe 
word  "war." 

If  g  5288  were  Intended  to  apply  only  to  hos- 
tilities officially  recognised,  It  would  not  con- 
tain the  words  "tbe  subjects,  citizens,  or  prop- 
"ertyof."  War  is  waged  against  a  state,  not 
against  Ito  subjects,  enlzens,  or  property. 

There  could  be  no  object  In  discriminating 
between  recognized  and  unrecognized  belliger- 
ents. 

Tbeduty  of  tbe  United  States  not  to  Inter- 
fere between  the  contending  parties  in  a  for- 
eign civil  war  is  not  alterecT  In  any  respect  by 
a  reooKDltion  of  belttgereocy. 

Haa  acknowledge  beln^reney  been  the 
test  Intended,  the  wording  S  (he  act  of  1791 
would  have  been  suffldent 

The  words  "colony."  "district,"  and  "peo- 
ple" are  not  apt  if  parlies  recognized  as  belliger- 
ent are  tbe  only  ones  intended  to  be  referred 
to.  A  belligerent  is  not  recognized  as  a  col- 
ony, aa  a  district,  or  u  a  people,  but  as  a 
prince  or  as  a  state. 

It  fs  true  that  "a  people"  Is  a  ;dirase  often 
used  as  equivalent  to '  'a  state."  This  cannot  be 
its  use  Id  the  present  statute,  because  It  was 
Introduced  as  an  amendment  to  a  law  which 
already  contained  the  word  "  state."  The 
new  word  is  not  to  be  Interpreted  aa  mere  aur- 

{ilusage,  but  is  to  be  given  some  separate 
orce  if  poeslbla 

Waa%ngUm  Market  Co.  t.  Epffman,  101 U. 
B.  112, 116. 116  <36: 781^784);  Opinim  of  Jut- 
tiau,  23  Pick.  671.  578. 

This  principle  was  applied  to  tbe  British 
foreign  enlistment  act  in  Atty.  Qen.  v.  SUUm, 
2  Hurlst.  &  C.  431, 673,  quoting  Lord  Coke  in 
Benham't  Oaa»,Bep.  pt.  8,  ll7a. 

Assuming,  then,  that  the  word  Is  not  used 
as  tlie  equivaloitof  a  state  or  a  nation,  it  must 
be  used  In  the  ilternatlTe  sense  of  a  body  of 
men  less  than  a  nation  who  are  bound  together 
by  ties  of  blood,  neigh  liorsblp,  common  enter- 
prise, or  otherwise.  To  this  use  of  the  word 
it  is  not  necessary  that  there  should  be  a  reo- 
(wnitlon  of  belllgereDcy  or  even  actual  hostili- 
ties  pending. 

Any  body  of  iodlvIduBiB  claiming  the  right 
to  be  Independent,  and  struggling  to  w^lere 
their  Independence.  Is  commonly  called  a  peo- 
ple from  tbe  moment  when  the  struggle  be- 
comes important  enough  to  atract  tbe  attention 
of  tbe  world. 

Tbe  words  "  with  whom  tbe  United  States 
are  at  peace"  are  not  material  to  Ibia  question. 
The  United  States  are  at  peace  with  all  man- 
kind except  those  with  whom  tbey  are  at  war. 

There  being  nothing  In  the  statute  to  indi- 
cate that  the  intention  was  to  make  belliger- 
ency a  test  or  condition,  we  cannot  Import  it 
arbitrarily  by  way  of  narrowing  a  penal  stat- 
ute. The  aantrality  act  la  a  remedial  law,  to 
be  oonatruad  reaaonaU j. 

too 
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Wtborg  V.  United  Utatc*,  188  U.  a  683,  6S0 
(41:289,  205). 

The  history  of  the  statute  ti  opposed  to  tbe 
idea  that  a  recognition  of  bdligerency  is  essen- 
tial to  Its  operaiioD. 

At  tbe  time  of  tbe  act  of  1817,  tbe  Lstin- 
AmeHcan  world  vaa  nearly  all  at  war.  but 
the  contesting  bodies  were  dlTlded  into  va- 
rious classes,  aa  follows: 

(a)  Tbe  louJing  SpanidioAmerfcan  colonics 
whose  portion  as  belligerents  was  In  doubt— 
Whether  or  not  tbe  belligerency  of  tbe  South 
American  revolationists  had  been  recognized 
in  Madison's  administration  depends  upon  tbe 
question.  How  mucb  formality  Is  necessary 
in  a  recoanition  of  belligerency!  Is  ft  oolj 
recognized  by  the  President  or  Secretary  of 
State  in  a  formal  document  declarinj;  the  fact 
to  the  world  or  communicating  it  to  Congreair 
Or  is  It  recognized  also  whenever  tbe  Presi- 
dent or  one  of  tbe  cabinet  officers.  In  an  ordi- 
nary official  letter  of  instruction,  or  in  traos- 
mltting  information  to  a  Congreniooal  com- 
mittee, uses  tbe  term  "belligerent"  or  "  cirll 
war?"  This  cannot  be.  Were  it  so.  then  on 
the  same  principle  Preddent  Monroe  would 
have  been  held  to  acknowledge  tbe  Independ- 
ence of  ttie  South  American  goTeromenu  aa 
early  as  January,  1819. 

17  U.  8.  4  Wheat.  Appx.  41  (4:  682);  Th* 
Contensa,  88  Fed.  Rep.  487. 

Tbe  same  view  was  maintained  ■  by  Henry 
Clay  In  the  debates  upon  the  act  of  181» 
(Annals  of  Congress,  March  18.  1818«  p.  1415). 

President  Monroe  took  the  contrary  view  Id 
bis  message  of  December  2,  1817.  and  used 
language  which  not  only  amounted  lo  a  pres- 
ent recognition  of  the  colonies  as  belllgereais, 
but  imported  that  they  had  been  so  recog- 
nized at  "every  stage  of  tbe  conflict." 

Judge  Brown,  of  New  York,  baa  taken  a 
similar  position  in  Th*  Amhrom  Light, 
Fed.  Rep.  4^447,  but  has  beeb  ably  an- 
swered by  Dr.  Wharton  in  tbe  Albany  Law 
Journal. 

It  must  be  remembered  that  the  leglslatora 
of  1816-17,  who  passed  the  act  under  con- 
sideration, had  not  tbe  benefit  of  Monroe's 
message,  and  their  meaning  must  be  con- 
strued in  view  of  the  information  tbeo  avail- 
able. President  Madison  had  most  carefully 
abttidnedfrom  any  language  which  would  im- 
port a  formal  recogaitioo  of  belligerency. 

Monroe's  letter  of  January  10,  1817.  to  For 
syth  was  onlr  an  Informal  communication  for 
the  benefit  of  a  Congressional  committee,  and, 
like  tbe  two  papers  last  referred  to,  was  noK 
of  a  sufficiently  formal  character  to  work  so 
)ireat  a  change  in  the  nation's  interests  and 
those  of  our  citizens  aa  is  effected  by  a  ico- 
ognltioo  of  belligereot  rights,  taehnically 
speaking. 

Mr.  Wbeaton,  In  the  appendix  totbefourtb 
volume  of  bis  reports,  placed  the  earUett  rec- 
ogniikm  at  November  17, 181& 

The  slates  whose  belligerency  was  recog- 
nized by  Monroe  in  1817  were  doubtless  tboae 
whose  independence  was  recognized  in  1838. 
namely  New  Granada  and  Venezuela  (after- 
wards united  as  Colombia),  Buenos  Ayre» 
(officially  known  aa  the  United  Provinces  of 
South  America),  and  Chile,  tbe  successful  re- 
volts of  Peru  and  Mexico  having  been  later 
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tbio  1817.  That  the  Rcogaitloii  of  belltger- 
eocy  did  DOt  tpplj  to  all  the  minor  insurgen- 
cies  tiM  been  nprraly  ruled  by  this  court  io 
77i«  Jfuna  Anna,  19  V.  8.  6  Wheat  108  (0: 


{b)  Certain  Spanish  or  Portuffueae  diatrlcta 
whoae  belligereoc;  bad  not  then  been  and  Dever 
was  recognized.  One  of  these  Is  Paraguay. 
This  mav  have  attracted  no  attentioQ,  as  our 
people  atd  oot  come  Into  contact  with  it, 
though  probably  informed  of  lis  ezisteoce. 

4  Am.  State  'Pnpers,  Foreign  BelationM, 
pp.  219,  223.  22S.  250,  266.  278,  889. 

Second  only  to  Buenos  Ayres,  however.  If 
not  first  of  all  the  powers  of  Latin  America  in 
capacity  to  make  trouble,  was  the  now  forgot- 
ten but  then  world-famous.  General  Artlgas. 
who  held  sway,  wiib  rariouB  ebbs  and  flows  of 
foriiioe,  on  tbe  east  bank  of  the  La  Plata  river, 
in  Ibe  old  Spanish  inlendency  of  Banda 
Oriental,  called  by  him  tbe  Oriental  Bepubllc, 
and  now  known  as  tbe  independent  RupubUc 
of  Uruguay.  Any  recognition  of  his  dalma 
would  have  given  offense,  not  only  to  Spain, 
but  to  Portugal,  and  even  toBueoos  Ayres,  for 
all  three  laid  claim  to  bia  territory,  and  with 
all  three  be  was  at  war.  His  main  city,  Mon- 
tevideo, was  generally  In  Portuguese  control. 
Yet  cniiaen  under  the  "Artlgan  flag.**  and 
claimioft  to  he  commissioned  by  Artlgaa.  were 
on  all  the  seas.  They  did  the  main  Injury 
complained  of  by  the  Portuguese  government. 
H.  R.  Ex.  Doc.  No.  S8,  82d  Cong,  lat  Seas, 
pp.  11.3  200:  The  Oran  Pnra,  aO  U.  S.  7 
Wheat.  471  (5: 501).  Nolicesof  bis  proceedings 
are  to  be  found  in  4  American  State  Papers, 
Foreign  BeUttiont,  at  pp.  178,  174,  218,  219, 
221,  225,  250.  268.  274,  288,  289.  and  in  areu- 
ment  of  counsel  (476-481  [602,  608]).  Hia 
cooDtry  had  lieen  claimed  by  both  Spain  and 
Portugal.  Portuiral  had  surrendered  it  In  1778, 
but  renewed  the  claim  when  tbe  South  Ameri- 
can revolutions  broke  out.  It  was  the  Portu- 
guese who  finally  conquered  Artlgas,  and  the 
country  was  then  for  a  time  annexed  to  Bra^l. 
In  1817  and  1818  tbe  Arilcaa  revolt  aeema 
generally  to  have  been  regarded  as  directed 
against  Portugal  rsther  than  Spain,  but  Mon- 
roe's recognition  of  belligerency  in  December, 
1H17,  applied  only  to  "the  contest  between 
Spain  and  the  colonies." 

This  was  pointed  out  by  Attorney  General 
Wirt  in  his  letter  of  November  6, 1818,  to  the 
dialrict  attorney  at  Baltimore. 

1  Ops.  Atty.  Oen.  249. 

As  late  as  1822,  after  Artlgas  had  been  con- 
quered by  the  Portuguese,  bis  n  on  recognition 
as  a  belligerent  was  alii]  familiarly  used  to 
iUuBtrate  argument!. 

The  Arrogante  Baredone$,  20  U.  S.  7  Wheat 
609  (5:I>10). 

(e)  Haytl.  Thlsunfortunate  Island  bad  long 
been  free  from  the  sovereignly  of  France,  but 
its  independence  had  not  been  recognized  by 
us.  and  was  not  so  recognized  prior  to  1863,  be- 
cause it  was  under  negro  domination.  At  that 
time  It  waa  divided  Mtween  two  negro  chief- 
tains who  were  engaged  Id  a  bloody  contest, 
bat  whose  belligerency  had  not  been  recognized. 
As  slated  by  Attorney  General  Wirt:  "Our 
government  had  never  acknowledeed  those 
Bovereigniies,  oot  even  by  tbe  recoenllion  of  a 
dvll  war  between  themselTeB  or  uelr  mother 
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countries."  Henry  Clay  said  that  "we  had  not 
recognized  the  war  as  a  civil  war,  etc.,  nr  in 
any  manner  so  regarded  it  astfaatacaseansiog 
under  It  io  our  courts  could  be  viewed  in  tbe 
same  light  as  a  case  occurring  In  the  existing 
conflict  in  South  America." 

Annab  of  Congress,  March  18, 1818,  p.  1485. 

((f)  Amelia  Island  and  Galveoton.  These 
places  were  tbe  rendezvous  of  privateers  (Aury 
their  best-known  leader),  claiming  tbe  right  to 
fly  tbe  Venezuelan,  Artlgan,  and  other  revolu- 
tionary Saga.  1  Wbait.  International  Law 
Dig.  §  60a.  They  were  practically  pirates. 
'  (3)  The  law  as  settled  and  understood  at  the 
time  of  tbe  act  of  1617.  The  act  of  1794.  in  tta 
corresponding  provision,  applied  only  to  cruises- 
and  bostllities  In  tbe  service  of  a  foreign  "prince 
or  state."  These  words  bad  been  construed  In 
one  case  only.  Shyt  v.  Oetiton,  18  Johns.  141, 
661.  decided  In  tbe  courts  of  tbe  state  of  New 
Tork  In  1816,  then  pending  in  this  oonrt  on 
writ  of  error,  but  as  yet  unargued. 

Counsel  argued  that  their  governments  were 
defaeto  soverelgntiM  (pp.  146, 146).  The  courts- 
unanlmously  held  that  such  a  sovereignty 
could  not  be  recognized  as  a  prince  or  slate  by 
them  prior  to  Ita  ceot^gnlUon  tty  the  govern- 
ment. 

In  The  BUreUa,  17  U.  B.  4  Wheat  896,  81» 
(4:574,677),  In  discussing  the  same  statute,  the 
court  were  of  opinion  that  the  belligerent  colo- 
ny of  Venezuela  was  within  its  terms. 

QeUton  v.  BDjft,  16  U.S.  8  Wheat.  27S 
(4:889);  TTie  Carmdelet,  87  Fed.  Bep.  799. 

The  history  of  the  act,  therefore,  tends  to- 
show  that  It  was  intended  to  cover  at  leaat  the 
case  of  every  revolutlonarv  body,  recognized  or 
unrecognized,  which  made  bona  fide  claim  to 
rights  of  soverelgoty. 

Chief  Justice  Marshall  afterwarda  aaid  that 
the  act  of  1817  "adapts  the  previous  laws  tfr 
tbe  actual  situation  of  tbe  world." 

The  Oran  Fun,  80  U.  8.  7  Wheat  471,  489- 
(0:601,  606). 

The  act  of  1784  was  nndentood  aa  oovering^ 
the  case  of  a  state  recognized  as  belligerent 
only,  and  hence  that  tbe  later  acts  were  un- 
derstood as  including  something  more,  Is  Indi- 
cated by  contemporaneous  references,  so  far  a* 
any  can  be  found. 

la  Nereyda,  81  U.  B.  8  Wheat  108(6:674); 
La  OoneeptioH,  18  XT.  8.  6  Wheat  886  (6:249); 
The  Oran  Para,  20  TT.  8.  7  Wheat  471  (6:601): 
ne  IrretUtibU,  90  U.  B.  7  Wheat.  651  (5:320); 
The  Monte  AUegre,  20  U.  S.  7  Wheal.  520 
(5:518):  The  Antelope.  98  U.  S.  10  Wheat  66 
(6:268);  The  Nueta  Anna,  19  U.  8.  6  Wheat 
198  (6:288). 

J<An  Forsyth,  who  had  had  charge  in  the 
House  of  Bepresentatlves  of  the  acts  of  1817 
and  1818  was  Secretary  of  State  at  tbe  time  of 
tbe  revolution  in  Texas.  He  evidently  then 
regarded  the  opmtlon  of  these  acta  as  In  n» 
wise  dependent  upon  a  recognition  of  bel- 
ligerency. 

In  bis  circular  instruction  to  district  attor- 
neys on  November  4.  1885,  be  says  (H.  R. 
Doc.  No.  866.  84th  Cong.  1st  Sess.  p.  86): 
"You  are  therefwo  earnestly  enjoined,  should 
the  contest  begin,  to  be  attentive  to  all  move- 
ments of  a  hostile  character  wfalch  may  be- 
contemplated  or  attempted  within  your  dis- 
trict, and  to  proaecute  without  dlacrfmiaatloik 
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•11  TfoIaHoDS  of  those  liws  of  the  UDlted  States 
which  have  been  eDacted  for  the  purpose  of 
preserrfag  peace  aodfulOlUog  the  obligatioiia 
of  treilies  with  foreign  powers." 

Od  Februarv  24.  1836,  Secretary  Forsyth 
instructed  the  diatrict  attorney  at  MashTllle  to 
prosecute  for  the  offeoM  of  enlisting  troops 
to  aid  the  fnsurgeDts. 

H.  R.  Doc.  So.  26ft,  24tli  Cong.  1st  Sess. 
p.  87. 

(6)  Subsequent  leglalatfon.  In  18S7  an  insur- 
rection broke  out  in  Canada.  Belligereocv  of 
ibe  insurgents  waa  never  recognized.  Van 
Buren,  in  his  annual  messaee  in  1888,  shows 
clearly  that  be  regards  them  ui  the  same  light  in 
which  the  present  Caban  insurrectionists  have 
been  regaiiled.  A  neutrality  act  was  passed, 
howerer,  and  the  words  "colony,  district,  or 
people"  were  regarded  as  sufficient  for  the  case 
<Act  of  March  10, 1688,  chap.  81,  g§  1.  2.  S). 
The  act  expired  In  two  years  oy  its  own  llmltft- 
tion  (§  8). 

If  any  ezecutive  recognition  is  necessary  to 
put  the  statute  In  operaUon,  that  rrcofroiiion 
liad  been  giTen  when  the  libel  was  filed. 

When  a  vessel  belonging  to  citizens  of  the 
Unittrd  States  commits  hostilities  upon  the  high 
eeas  against  a  friendly  power,  her  act  ia  prima 
facie  piratical.  She  is  forfeit,  and  her  owners, 
officers,  and  crew  are  liable  to  be  hanged. 

The  Amhrete  Light,  36  Fed.  Rep.  408.  and 
«uthoritiesdtedrLawrence,  loternatiCHial  Law, 
%  122;  Dana's  wheatOD,  Intematloul  Iaw, 
%  124,  note. 

If  the  act  Is  done  in  the  interests  of  a  colony, 
district,  or  people  struegliog  for  Independence, 
tben  it  is  freed  from  this  imputation,  and  the 

{lunishment  is  under  a  different  and  milder 
aw.  How  is  this  fact  to  be  established?  It  is 
matter  of  Judicial  notice,  not  proof.  It  Is  not 
In  its  nature  susceptible  of  proof  by  witnesses 
—and,  besides,  from  motives  of  policy  the 
Judiciary  looks  to  the  Executive  for  informa- 
tion. 

As  the  present  insurrection  Is  for  independ- 
ence it  ia  not  necessary  to  inquire  whether  the 
pursuit  of  this  object  Is  a  prerequisite  to  the 
operation  of  the  statute.  This  doea  not  appear 
to  be  required,  and  the  statute  seems  equally 
applicable  to  revolts  for  the  control  of  an 
already  established  state,  like  the  recent  Chilean 
war,  or  for  civil  rights,  like  our  Revolution 
before  July  4,  1776,  the  Buenos  Ayres  revolu- 
tion before  1816,  and  the  recent  proposed 
revolt  in  Johannesburg. 

The  bond  or  stipulation  for  the  release  of  the 
vessel  Is  not  authorized  by  law,  and  she  should 
be  ordered  back  into  the  custody  of  Uie  mar- 
shal. 

Instances  of  review  of  interlocutoiy  proceed- 
ings at  law  and  In  equity  are  found  in  Bucking- 
ham  T.  MeUan,  M  U  B.  18  How.  181  (14:  81); 
Milteavltee  A  M.  R.  <h.  T.  8outt«r.  60  U.  8.  3 
Wall.  610.  621  (17:  900,  904);  Meyer  v.  Dela- 
wre  Conil.  Co.  i"Rem<nal  Ccue^')  lOO  U.  8. 
457,  47S  (25:  69S.  600);  Wonim  v.  Searla.  121 
U.  S.  14.  26(80:868.  858). 

The  interlocutory  order  by  which  a  bond  of 
410,000  was  substituted  for  the  vessel  as  defend- 
ant in  the  case  bears  directly  upon  the  merits. 
If  allowed  to  aland  it  prevents  a  full  recovery 
of  the  value  of  the  vessel,  no  matter  bow 
Inadequate  the  bond  may  turn  oat  to  be. 
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The  Wild  Ranger,  2  Kew  Rep.  402;  United 
State*  V.  77te  Haytian  Bepiatie("l%tSh9tian 
Repubiu^')  164  D.  S.  118  (88:'98()1;  The  Oregon, 
158  U.  S.  186  (80:  948). 

That  such  an  order  is  reviewable  in  the 
appellate  court  when  it  la  not  discretionary,  ia 
cleaiT  implied  in  The  Wanata  v.  Atery.  95  U. 
8.  600,  611  (24:461.  464),  and  seems  to  be 
recognized  In  ITnited  State*  v.  Ama.  99  0.  S. 
86,  89-42  (25:  295,  299,  SOO).  A  similar  inter- 
locutory question  was  considered  on  the  merita 
In  Place  v.  NorvfitA  d  N.-  7.  Tranm.  Co. 
(•'The  City  of  Nonnch")  1 18  U.  S.  468  (8(1 :  1 84). 
and  four  Justices  were  for  reversal. 

The  district  judge  had  no  authority  to  release 
the  vessel  by  any  form  of  procedure. 

The  Alligator.  1  Oall.  146;  7^  Struggle,  1 
Gall.  476;  United  State*  v.  Ame*.  99  U.  S.  85 
(25:  206). 

'  Even  if  It  were  proper  to  release  the  vessel 
under  any  circumstances,  no  case  for  anch 
release  was  here  presented. 

Tlie  Mary  N.  Botian,  17  Fed.  Rep.  818. 

Mr.  W.  HaUett  PUlUpB,  for  respond- 
ents: 

After  exceptions  had  been  filed  by  claimants 
and  owners  the  llbellant  amended  the  libel  by 
the  allegation,  that  the  vessel  waa  fitted  out. 
etc..  within  the  jurisdiction  with  intent  that  she 
should  be  employed  '  'in  the  service  of  a  certain 
people  then  engaged  in  armed  resistance  to  the 
government  of  the  King  of  Spain."  It  waa 
also  alleged  Uiat  the  veaaei  wu  to  be  employed 
by  a  certain  people,  to  wit.  the  lasurgents  in 
the  Island  of  Coba,  otherwise  called  the  Gubui 
revolutionists. 

Exceptions  were  filed  to  the  libel  on  the 
ground  that  it  failed  to  show  that  The  Three 
IMeoda  was  fitted,  etc.,  with  the  intent  that 
aaid  vessel  should  be  emi^ed  In  the  service 
of  a  foreign  prince  or  state,  or  of  a  colony, 
district,'  or  peofde  with  whom  the  United 
States  had  peace. 

It  did  not  show  In  the  service  of  what  foreign 
prince  or  state  or  colony  or  district  or  body 
poliilc  the  said  vessel  was  so  fitted  out. 

It  failed  to  show  that  said  vessel  was  armed 
or  fitted  out  or  furnished  with  Intent  to  be 
eroploy&i  in  the  service  of  any  body  politic 
recognized  by  or  known  to  the  United  States 
as  a  Dody  politic. 

These  exceptions  were  sustained,  and  It  was 
ordered  that  libellants  have  permission  to 
amend  the  libel,  and  if  not  so  amended  within 
ten  days,  the  same  stand  dlsmlased. 

Afterwards,  the  libellanta  having  amended 
the  libel  by  the  Insertion  of  the  words  "in  the 
service  of  a  certain  people."  to  wit.  "cerlaln 
people  then  engaged  in  armed  resiotaoce  to  the 
government  of  the  King  of  Spain"  in  the  lend 
of  Cuba,  the  court  held  that  the  objections  had 
not  been  overcome  and  that  the  amendment 
was  not  material,  "as  It  appears  clearly  that 
the  word  "people"  is  used  in  an  individual  and 
personnl  sense  and  not  as  an  organized  and 
recognized  political  power  In  any  wav  corre- 
sponding to  a  state,  prince,  colony,  or  districL" 

The  writ  of  certiorari  has  been  awarded  to 
bring  the  case  here  from  the  drcolt  court  of 
appeals. 

The  ground  upon  which  the  district  court 
based  its  decision  waa  that  the  statute  pro- 
ceeded under  was  not  violated,  because  U.  8. 
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ev.  6tat.  §  5388,  wbicb  embraces  the  Sd  sec- 
un  of  tbe  act  of  April  20, 1818,  aod  1st  sec 
on  of  act  March  8,  1817,  wben  it  mviitioDa 
ic  word  *  ■people"  means  "one  of  the  deooml 
lUons'appliettb/  the  act  of  Coagress  to  a  for- 
ign  power.** 
lj'».itecL  Statu  T.  QirfR<y,  81  U.  8.  6  Pet.  445 
458). 

Tliat  tbe  word  "people,"  the  onlj  term  which 
■  is  pretended  covers  the  case,  is  onl;^  spplica- 
le  to  a  foreign  power  or  belli^rent,  ia  demon- 
tratcd  by  a  reference  to  particular  provisions 
f  ibe  act  of  1817,  carried  into  the  act  of  1818. 

The  word  any  "people"  must  be  used  in  the 
eDse  of  any  "power"  because  the  statute  re- 
ers  to  the  "citizens  or  property  of  any  people 
witb  wboru  the  United  States  are  at  peace," 
ind  there  is  a  ^milar  use  of  the  word  In  each 
tf  the  succeding  sections. 

Thus  %  4.  act  1817,  now  TT.  S.  Rev.  Stat. 
j$  5386,  which  applies  to  the  augmenta- 
tion of  force  of  any  ship  of  war  or  armed  ves- 
sel within  the  United  Slates  "in  ibe  service  of 
any  foreign  piioce  or  slate  or  of  any  colony, 
district,  or  people,  or  heloo^ing  to  the  subjects 
or  citizens  of  any  soch  prince,  state,  colony, 
•diBtrict,  or  people."   13  Btat.  aiL.  370. 

The  term  ''any  people"  oecessarily  slgnifles 
ID  Ibis  connection  a  political  eniity,  and  not 
simply  an  unorganized  number  of  Individuals 
■or  persons. 

The  expressions  "prince.**  "state."  or  "peo- 
ple," had  a  defiotte  legal  meaning  at  tbe  time 
they  were  enactt-d.ln  thelegislatiou  under  re- 
view. Similar  terms  bad  been  used  in  mari- 
time policies  of  insurance  and  other  instru- 
meats,  from  time  immemorial,  all  tbe  world 
■over,  and  were  well  understood  and  defined. 
2  Dane,  Abr.  113. 

In  the  auiboritativework,  Marshall  on  Insur- 
ance <1610),  the  author  says  that  under  these 
words,  which  are  nearly  tbe  same  in  tbe  pol- 
icies of  all  the  maritime  countries,  the  Insurers 
-are  liable  for  all  losses  occasioned  by  arrests 
or  detention  of  tbe  ship  or  goods  insured  by 
the  autboiity  of  any  prince  "or  public  body 
claiming  to  exercise  sovereign  power  under 
what  pTeteose  soever."  Vol.  1,  chap.  13,  S  5. 
In  tbe  same  section  tbe  author  observes  that 
the  word  "people"  in  the  policy  means  a  peo- 
ple or  nation,  not  a  mob.  By  tbe  word 
"people"  in  tbe  policy  is  not  to  l>e  understood 
-any  promiscunus  or  lawless  rabble  that  may 
be  guilty  of  attacking  or  detaining  the  ship;  it 
means  a  people— that  is,  a  nation  in  its  col- 
lective and  political  capacity. 

Park,  Marine  Ins.  Sid  Am.  ed.  78;  NetbUt  v. 
Luthingtoa,  4  T.  R.  783. 

Lord  Kenyon  said  the  word  "people"  meant 
the  rulinR  power  of  the  country.  Mr.  Justice 
Bulkr  said  It  meant  tbe  supreme  power  of  tbe 
■couDtry.  whatever  that  might  be;  that  the 
word  "people"  did  not  apply  to  individuals, 
hut  tbe  words  "kings,  princes,  and  people,  of 
what  nation,  condiiTon,  or  quality  soever,"  ap- 
plied to  "nations"  in  tbeir  collective  capacity. 

In  Maurna  v.  Alliance  Ins.  Co.  78  U.  8.  6 
Wall.  12  (18:  842),  this  court  confirms  such 
-construction,  and  discusses  its  bearing  upon  our 
ocutraltty  acts. 

The  case  is  of  Importance  on  account  of  the 
firiodples  involved,  and  the  decision  was  tbeie- 
Mlt  of  great  argument,  i»rticipatfxl  in  by 
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Messrs.  Cashing,  R.  H.  Dana,  Jr.,  and  Horace 
Oray,  Jr. ,  now  a  member  of  thb  court,  who  ap- 
peared for  the  plaioliff  in  error. 

The  defendant  In  error  was  represented  by 
Messrs.  Curtis  sod  Storrow. 

The  immediate  question  was,  whether  a 
seizure  of  s  vessel  by  tbe  so  called  Confederate 
states  constituted  a  capture  witbtn  the  meaning 
of  the  policy. 

Chancellor  Kent  was  quoted  to  tbe  effect 
that  tbe  stipulation  of  indemoi^  against  tak- 
ings at  sea,  arrests,  restraints,  and  detainments 
of  all  kings,  princes,  and  people,  refers  only 
to  tbe  acts  of  government  for  government  pur- 
poses, whether  right  or  wrong. 

3  Kent,  Com.  6tb  ed.  802.  note  d. 

Reference  was  made  to  the  South  American 
conflicts:  "From  the  time  the*  revolt  bad 
reached  the  dimensions  of  a  dvil  war,  the  gov- 
ernment had  recognized  the  war  and  conceded 
equal  belligerent  rights  to  the  respective 
parlies." 

Other  illustrations  were  made  of  govern- 
ments de  facto,  wbicb,  for  certain  purposes, 
are  recognized  as  if  they  were  <fe  jure  and 
regularly  constructed  nationalities.  The 
court.  In  the  case  of  Netbitt  v.  Lvahinffton,  4 
T.  R  783,  fitly  described  tbe  character  of  the 
governmentcontemplated  in  tbe  clause  respect- 
ing tbe  restraints,  etc.,  of  kings,  princes,  or 
people,  cw.,  "the  ruling  power  of  the  country, 
the  supreme  power,  the  power  of  tbe  country, 
whatever  It  might  be,— not  necessarily  a  law- 
ful power  or  government,  or  one  that  had 
been  adopted  into  the  family  of  nations." 

Tbe  court  concluded  that  tbe  so-called  Con- 
federate government,  being  In  tbe  possession 
of  the  supreme  power  of  tbedistrict  of  country 
over  which  its  jurisdiction  extended,  was  a 
government  de  facto,  which  could  make  a 
capture  within  tiie  meaning  of  the  policy. 

Mavran  v.  AUianee  Int.  78  U.  8. 6  Wall. 
12(18:842). 

No  reason  exists  why  tbe  word  "people" 
should  have  one  sense  when  used  in  a  maritime 
policy,  but  a  different  sense  as  used  in  tbe 
statute.  The  one  insures  protection  against 
tbe  acts  of  such  a  "people,'*  while  the  other 
prohibits  acts  done  in  its  service. 

It  is  an  historical  fact,  that  the  change  In  the 
wording  of  Ibe  act  of  1817  from  that  of  1794 
was  for  the  purpose  of  embracing  movements 
instigated  for  tbe  benefit  of  tbe  South  Aoier- 
.  ican  provinces,  then  recognized  belligerents. 

In  tbe  case  of  77te  Santinima  Trinidad, 
Chief  Justice  Marshall,  on  circuit,  remarked 
as  foUows:  "However  serious  may  be  the 
doubt,  whether  a  section  of  a  nation  strug:- 
gling  for  its  independence  may  come  within 
tbe  prohibitions  of  tbe  act  (1794),  there  can  be 
no  doubt  that  such  a  people  come  within  tbe 
more  bmple  provisions  of  the  law  of  nations. 
Whether  Buenos  Ayres  be  a  state  or  not,  if 
she  is  in  a  condition  to  make  war  and  to  claim 
tbe  character  and  rights  of  a  belligerent,  she  is 
bound  to  respect  the  laws  of  war;  and  tbe  gov- 
ernment which  concedes  her  those  rights  is 
bound  to  maintain  its  own  neutrality,  unless  it 
means  to  become  aparty  to  the  war,  as  entirely 
as  if  she  were  an  acknowledged  state.  She 
has  no  more  right  to  recruit  her  navy  within 
the  United  States  than  Spain  would  have,  and 
this  government  Is  as  much  bound  to  restrain 
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lierfrom  tuiog  oar  sdsDcth  In  the  war  aa  to 
zeatraio  her  eoemy."  1  Brock.  488.  90  XT.  8. 
7  Wheat.  288  (5:  454). 

The  meaniDg  of  the  words  "foreign  prince  or 
ftate"  was  annouDced  in  QtUUm  t.  Boyt,  10  U. 
8.  8  Wheat.  828  (4:  400). 

In  that  case  the  eTidence  was  that  the  ship 
was  fitted  out  and  armed  with  Intent  that  she 
•bould  be  employed  in  the  service  of  that  part 
of  the  Island  of  Han  Domingo  which  was  then 
under  the  government  ol  Petioo,  to  commit 
hoatllilles  upon  tfae  subjects  of  that  part  of  tbe 
island  of  San  Domingo  which  was  then  under 
the  itOTemmeot  of  Christophe. 

The  court  held  that  neither  of  these  allege- 
tlona  could  he  supported,  inasmuch  as  the  gov- 
ernment of  the  United  States  haa  never  recog- 
nized either  of  these  govemmenta  ai  "a  for- 
eign prince  or  state." 

The  Oran  Para,  30  U.S.  7  Wheat  489  (5:60S). 

Id  Unit€d  State*  v.  Quiney,  81  U.  S.  6  Pet. 
467  (8:  466),  the  lodictment  charged  that  tbe 
defendant  was  ooncerned  in  flttiog  out  the 
ship  with  the  intent  that  sbe  ■  should  be  em- 
ployed in  tbe  service  of  a  foreign  people— that 
ts  to  say,  in  the  service  of  the  United  Prov- 
ioces  of  Klo  de  la  Plata.  The  court  said; 
"Tbe  word  'people'  as  here  used  la  merely  de- 
Bcriptive  of  tbe  power  In  whose  service  the  ves- 
sel was  intended  to  he  employed,  and  it  is  one 
of  the  denominationa  ai^lled  by  the  act  of 
Congreas  to  a  fcmtgn  power.  The  words  are 
in  'the  service  of  any  foreign  prince  or  state, 
or  of  any  colony,  district,  or  people.'  " 

In  United  Statea  v.  Palmtr,  16  U.  S.  8 
Wheat.  610  (4:  471),  the  circuit  court  of  the 
United  States  for  the  first  circuit,  consisting 
of  Judges  Stoxy  and  Davis,  divided  in  opinion 
upon  certain  queatlons.  which  they  certified 
here,  arl^ng  under  the  neutrality  laws  and  tbe 
laws  for  the  punishment  of  piracy.  Some  of 
these  were  as  follows: 

"5th.  Whether  any  revolted  colony,  district, 
or  people  which  have  thrown  off  their  alle- 
giance 10  their  mother  country,  hut  have  never 
b^n  acknowledged  by  the  United  States  as  a 
sovereign  or  independent  nation  or  power, 
have  aothority  to  issue  commisdons  to  make 
captures  on  the  high  seas  of  the  persons,  prop- 
erty, and  vessels  of  the  subjecis  of  the  mother 
country  wbo  retain  their  allegiance. 

"6tb.  Whether  anactwhich  would  be  deemed 
a  robbery  on  the  high  seas.  If  done  without  a 
lawful  oommisrion.u  protected  from  being  con- 
sidered as  a  robbery  on  the  high  seaa  when  the 
same  act  is  done  under  a  commission  or  the 
color  of  a  commission  for  any  foreign  colony, 
district,  or  people  which  have  revolted  from 
ibeir  native  allegiance,  and  have  declared 
themselves  independent  and  sovereign,  and 
have  assumed  to  oereiae  the  powers  and  au- 
thorities of  an  Independent  and  sovereign  goT- 
eroment,  bot  have  never  been  acknowleogM  or 
recognized  as  an  independent  or  sovereign  gov- 
ernment or  nation  by  the  United  States  or  by 
uiy  other  foreign  state,  prince,  or  sovereignty. 

"lOih.  Whether  any  colony,  district,  or  peo- 
ple who  have  reroltwl  from  their  narive  alle- 
giance and  have  assumed  upon  themselves  the 
exercise  of  independent  and  sovereign  power 
can  be  deemed  in  any  court  in  tbe  United 
Statea  an  Independent  or  sovereign  nation  or 
government  nntil  they  have  been  acknowl- 
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edged  as  such  by  the  government  of  the  Ubited 
States;  and  whether  such  ackuowledcmeoi  can 
be  proved  la  a  court  of  the  Unltetl  Stales  oth- 
erwise than  by  some  act  or  statute  or  resolu- 
tion of  the  Oooftress  of  tbe  United  States,  or 
by  some  public  proclamation  or  other  public 
act  of  the  execntire  authority  of  the  United 
States  directly  containing  or  announcing  such 
acknowledgment,  orbv  publicly  recelvingaod 
acknowledging  an  ambassador  or  oiher  public 
minister  from  such  colony,  district,  or  jKople, 
and  whether  such  acknowledgment  can  be- 
proved  by  mere  Inference  from  the  private  act» 
nr  private  Instructions  of  the  Execulive  of  th» 
United  Statu,  when  no  public  acknowledg- 
ment has  ever  been  made,  and  whether  ih» 
courts  of  the  United  Statea  are  bound  Judi- 
cially to  take  notice  of  tbe  ezIstlDg  relations  of 
the  United  States  as  to  foreign  slates  and  sov- 
ereignties, their  colonies  and  dependencies. 

"Tub.  Whether,  in  case  of  a  civil  war  be- 
tween a  mother  country  and  its  colony,  the- 
subjects  of  the  different  parties  are  to  b* 
deemed,  in  respect  to  neutral  nations,  as  ene- 
mies to  each  other,entit]ed  to  the  rights  of  war."* 

Chief  Justice  Marshall,  March  14,  1818,  de- 
livering the  opinion  of  the  court,  observed: 

"The  first  four  questions  relate  to  tbe  con- 
struction of  the  8th  section  of  the  'Act  for  the 
Punishment  of  Certain  Crimea  against  the 
United  Statea.'  The  remaining  seven  ques- 
tiona  respect  the  rights  of  a  colony  or  other 
portion  of  an  established  empire  which  ha»> 
proclaimed  itself  an  independent  nation  and 
IS  asserting  and  maintaining  Its  claim  to  inde- 
pendence by  arms." 

Both  in  this  observation  and  In  the  quettlon 
certified  the  word  "people'*  is  consirued  in  the- 
sense  for  which  we  are  contending,  and  bo  bet- 
ter definition  of  it  can  be  made  than  tliat 
givco  by  the  Chief  Justice.  It  4ppliea  to  %. 
foreign  power  or  "the  risfats  of  part  of  a  for- 
eign empire  which  asserts  and  is  contending- 
for  its  independence." 

No  less  significance  Is  to  be  attached  to  this- 
expression  because  the  case  finally  went  off  on 
the  question  of  the  construction  of  the  piracy 
acts.  It  marks  the  meaning  of  the  act  by  one 
wbo  was  a  master  of  ezposulon. 

The  chief  Justice  observes  further  that  tbe 
rights  of  a  colony  or  otber  portion  of  an  es- 
tablished empire,  and  the  conduct  "which  must 
be  observed  by  the  courts  of  the  Union  towarda- 
the  subjects  of  such  section  nf  an  empire  wbo- 
may  be  brought  before  tbe  tribunals  of  tbia 
country,  are  equally  delicate  and  difficult. 
.  .  .  Tbey  belong  more  properly  to  tboee- 
who  can  declare  what  tbe  law  shall  be;  who- 
can  place  the  nation  in  such  a  position  with  re- 
spect to  foreign  powers  as.  to  their  own  Judg- 
ment, shall  appear  wise;  to  whom  are  Intrusted 
all  ita  foreign  relations,  than  to  that  tribunal 
whose  power  us  well  as  dutv  Is  confined  to  the 
application  of  Ifae  rule  which  the  legislature 
may  prescribe  for  It.  In  such  cootesta  a  na- 
tion may  engage  itself  with  the  one  party  or 
the  other;  may  observe  absolute  oeuiraiity;^ 
may  recognize  (he  new  suie.  absolutely;  or 
may  make  a  limited  recognition  of  It.  .  . 
It  may  be  said  generally,  that  the  goven- 
ment  remains  neutral  and  lecognixes  the  exist- 
ence of  a  civil  war,  Ita  oouna  cannot  consider 
aa  criminal  those  acta  of  hoatUlty  which  war 
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auttiorizes  nnd  which  the  new  goTemmeot  may 
^Irwt  BgalDst  its  enemy.  Toaecide  otberwise 
wnulil  be  to  delermloe  thtt  thewirioxMecuted 
by  one  of  the  mrjfvs  wis  UDlawfal,  ud  would 
be  to  nrraigD  rot:  Dfttioo  to  which  the  court  be- 
lone-i  against  that  parly." 

He  coDcluded  that  persona  or  Tessela  em- 
ployed in  the  service  of  "a  self-declared  gor- 
«nimeDt"  adnowledged  to  be  maiDtalDlDg  its 
•epsrate  exlsteoeeby  war  mtut  be  permitted  to 
prove  the  fact  of  tbeirbelng  actnaliy  employed 
so  Bucb  service  by  tbe  aame  testimony  which 
■would  be  sufBcieat  to  prove  that  such  vetiel  or 
persoD  employed  In  the  mttIob  of  an  ae- 
Bnowledged  state. 

•■Any  "colony,  district,  or  people"  refer  to  a 
aelf-derlarcd  government  or  oorecnKnized  state 
or  portion  of  an  establl3b(>d  empire  asserting 
tta  rlafm  to  indepeodeDCe  by  arms. 

Vptted  Stale*  T.  Bitmer,  16  U.  B.  8  Wheat. 
«10  (4:  471). 

That  (lie  provision  we  have  been  constderlog 
only  applies  to  recognized  public  war  aod  the 
duty  of  neutrality  aa  towards  foreign  powers 
and  belligereou  dearly  appcan  when  «e  ex- 
amine the  history  of  this  legislation,  executive 
and  lesislatlve. 

On  December  181A,  the  South  AmeHcao 
wars  then  niginfr.  President  Madison  commu* 
Bleated  to  Coogress  the  following  message: 

"It  Is  fouud  that  the  existfaig  laws  have  not 
the  efficacy  necessary  to  prevent  Tlolatknia  of 
the  oUigationa  of  the  United  Butes  as  a  na- 
tion at  peace  totsonf  hdHgerent  pariia,  and 
other  unlawful  acts  on  the  high  seas,  by 
armed  vessels  equipped  within  the  waters  of 
the  United  Stales.  With  a  view  to  maintain 
more  effectually  the  respect  dtie  to  the  laws,  to 
the  character,  and  to  the  neutral  and  pacific 
.relations  of  the  United  States,  I  recommend  to 
the  consideratloD  of  Congress  the  expediency 
of  such  further  legislative  provisions  as  may 
be  requisite  for  detaining  vessels  actually 
equipped  or  In  a  course  of  equipment  with  a 
warlike  force  within  the  Jurisdiction  of  the 
United  Slates  or,  aa  the  cue  may  be,  for  ob- 
taining from  the  owners  or  commanders  of 
•ocb  vessels  adequate  securities  against  the 
abuse  of  their  armameDts,  with  the  excepilMis 
in  such  provisions  proper  for  the  cases  of  mer- 
chant vessels  furuisbed  with  the  defendve 
armaments  tuual  on  distant  and  dangerous  ex- 
peditions, and  of  a  private  commerce  in  mili- 
tary stores  permitted  by  oar  laws  aod  which 
the  law  of  nations  does  not  require  the  United 
States  to  prohibit." 

Annals  of  Congress,  14th  Cong.  8d  Bess. 

1816-17,  p.  lore. 

On  January  1,  1817,  Mr.  Fotsytb.  the  chair- 
man of  the  committee  on  foreign  relations,  af- 
terwards Secretary  of  State,  addressed  a  letter 
to  Mr.  Monroe,  then  Secrettir  of  State,  as  fol- 
lows: "I  am  Instmcted  by  Uw  committee  on 
foreign  relations  to  inquire  what  Information 
has  been  given  to  the  Department  of  State  of 
violations  or  intended  violations  of  the  neu- 
tral Migationa  of  the  United  States  to  for^gn 
pamrs  by  the  arming  and  equipment  of  vessels 
of  war  in  our  ports:  what  prosecutions  have 
been  commenced  under  the  existing  laws  to  pie- 
vent  tbe  commission  of  sucb  offenses;  what  per- 
sons prosecuted  have  been  discharged.  Id  conse- 
quence of  tbe  defeett  of  the  laws  now  in  force, 
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and  the  particular  pmvlnlons  that  have  been 
found  InsnfBcient  or  for  the  want  of  which  per^ 
sons  deserving  punishment  have  escaped." 

Annals  of  Congress,  14th  Cong.  2d  Sess. 
1816-17,  p.  1080. 

This  letter  wss  written  in  order  to  obtain  the 
Inforuiation  requisite  for  tbe  framing  of  the 
proper  ameodmeDta  to  existing  law,  in  pursu- 
ance to  the  President's  message,  which  had 
been  referred  to  tbe  committee. 

From  the  passages  underscored  it  is  seen  that 
the  mind  of  Coogress  aod  of  the  Executive  was 
aolely  directed  to  prevent  violation  of  tbe  obli- 
gations of  the  United  States  as  a  neutral  to- 
wards "belilgorent  parties.'  as  mentioned  in 
the  message  of  tbe  President^  or  "forricn  pow- 
era.**  as  mentioned  in  the  letter  of  Mr.  Forsyth. 

The  SecreUtry  of  State  on  January  10,  1817, 
communicated  documents  bearing  on  the  In* 
quiry  of  the  committee  on  foreign  relations. 
Among  these  was  a  communication  from  the 
district  attorney  of  Louisiana  giving  "an 
enumeration  of  the-cases  In  which  Indivjduab 
have  been  prosecuted  for  Infringing  or  attempt- 
ing to  iofnnee  our  neutrality  in  aul  of  the  gov- 
ernment of  New  Spain,  and  in  which  vessels 
have  been  seized  And  libeled  under  the  act  of 
tbe  Sth  of  June,  1704." 

Annals  of  Congress,  14tb  Cong.  8a  Sess. 
1816-17,  p.  10y2. 

On  January  14, 1817,  Mr.  Fontyth.  from  the 
commiltee  oo  foreign  relationa,  reported  a  bill 
defining  oar  nentral  obligations  as  to  fitting 
out  of  cruisers  more  fully  than  had  been  done 
in  the  previous  aa  of  I'm,  but  which  sUll  n> 
tatned  the  words  "prince  or  state." 

Id.  p.  477. 

The  debate  In  the  Hotise  on  the  bill  for  en- 
forcing neutrality  was  extensive,  and  e^ilblta 
the  clear  understanding  of  Congress  that  tba 
amendments  were  for  tbe  purpoee  of  prevent- 
ing aid  to  tbe  South  American  provinces,  then 
recognized  belligerents,  and  that  tbe  provision 
as  to  fitting  out  of  vessels  was  intended  solely  to 
prevent  such  aid  In  this  country  to  foreign 
powers  at  war  aa  wonld  vlolata  our  neutral  ob- 
llgatiotia. 

It  was  developed  that  strong  pressuie  had 
been  brought  to  war  upon  oor  government  to 
strengthen  the  neutrality  law  in  order  to  pre- 
vent tbe  South  American  colonies  from  obtain- 
ing oecesaaiy  aid  here,  and  jweventive  meas- 
ores  were  suggested  hj  the  Spanish  minister. 

The  oa]y  objections  to  the  bill  were  founded 
on  the  allocation  that  it  went  too  far  In  the  en- 
ftvcement  of  our  neutral  obligations  towards 
belligerents.  It  was,  indeed,  contended  by 
Mr,  Randolph  that  the  doctrine  of  oeutraltty 
had  00  application  to  the  case,  because  one 
party  was  not  recogniaed  this  government 
as  Independent. 

He  was  aniwercd  tv  Mr.  01»,  who  said: 
Whenever  a  war  exists,  wbetber  between 
two  Independent  states  or  between  parts  of  a 
common  empire,  be  knew  of  but  two  re- 
lations in  which  other  powers  could  stand 
towards  the  belligerents.  Tbe  one  was 
that  of  neutrality  and  tbe  other  that  of 
a  belligerent.  He  hoped  the  gentleman 
from  ytixinla  d|d  not  mean  to  contend 
(what  would  seem  to  be  a  oonsequence  of  tali 
opinion)  that  we  were  a  party  to  the  war  and 
an  ally  of  Old  Bp^  agalnat  her  oi^nies. 
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Being  tbeo  Id  a  Mate  of  neutrality  nspectlng 
the  coDteit  and  bound  to  mdntafai  It,  tb«  ques- 
tion was  wbetfaer  the  proTMons  of  tbe  bill 
were  necessary  to  tbe  performsoce  of  that 
duty.  Gentlemen  bave  contended  tbat  this 
bill  ougbt  to  be  considered  as  intended  merely 
to  enforce  our  own  laws— as  a  municipal  regu- 
lation baring  do  relation  to  tbe  war  now  ex- 
isting. It  vM  impoaslble  to  djecelTe  onnelTes 
u  to  the  true  character  of  tbe  meaaore.  Be- 
stow on  It  what  denomination  you  please,  dis- 
guise It  as  you  may.  It  is  a  law,  and  will  be 
understood  by  tbe  whole  world  ss  a  law  to 
discouDtensoce  anr  aid  being  givcD  to  the 
South  American  colonies  in  a  state  of  revolu- 
tion against  tbe  parent  conatry. 

Annals  of  Congress,  14tb  Cong.  2d  Sen. 
1818-17.  pp.  741, 14SL 

In  answer  to  Xr.  Clay,  Mr.  Calhoun  ex- 
pressed, in  common  with  other  gentlemen,  bis 
good  wishes  for  the  cause  of  the  Booth  Ameri- 
can colonies  against  tbe  mother  countrv,  bat 
that  such  wishes  would  never  inflneoce  him  to 
permit  a  violation  of  oar  neutral  obligations. 

He  alluded  to  the  nature  of  tbe  contest  ex- 
btiog  In  the  Spanish  proTln^es,  ackoowledfted 
tbat  Its  analogy  to  our  own  situation  Id  1776 
enlisted  our  sympathies,  but  all  that  could  be 
expected  of  us  by  patriots  was  tbat  we,  beiug 
neutral,  should  do  nothing  to  weaken  their  ef- 
forts or  injure  tbetr  cause. 

On  a  later  occiikm  be  remaitad  that  the  law 
of  1794  had  contemplated  a  war  between  two 
independent  powers,  not  one  between  a  mother 
countty  and  Its  colonies;  and  if  tbe  defect  of 
that  law  could  not  preserve  our  neutral  char- 
acter in  the  war  now  existing  in  the  Botith  he 
was  willing  to  adopt  tbe  remedy. 

Annals  of  Congress,  PP^47,  768. 

Mr.  Lowndes  md:  **The  law  of  17M  ap- 
plying only  to  tbe  case  of  war  between  two  in- 
dependent stales.  It  ongbt,  no  doubt,  to  be  ex- 
tended to  comprehend  tbe  contest  referred  to 
between  Spain  and  her  oolonies,  and  not,  when 
prosecutions  are  carried  up  to  court  for 
bresches  of  tbe  Isw,  deny  that  redress  we  pro- 
fess to  give.  It  appeared  to  bim  by  some  in- 
advettenoe,  faowerer,  tbe  eommltlee  had  not 

{;one  far  enough  In  ammding  tbe  act  of  1794, 
r  It  be  amended  so  as  to  apply  to  governments 
not  acknowledged  to  be  Independent,"  etc. 
Annals  of  Congress,  p.  7S5. 
The  bill,  as  it  passed  the  House.  cootalDed 
the  words  "colony,  district,  or  people^  in  addl- 
ticm  to  the  words  "prince  or  stata 
Annals  of  Congress,  p.  768. 
In  this  form  it  was  adopted  Iqr  the  Senate 
and  became  a  law.  with  an  amendment  not 
here  material. 
AddsIs  of  Congress,  p.  206. 
The  court  will  ootloe  tbat  the  act  of  March 
8. 1617  (8  Stat  at  L.  870),  te  entitled  "An  Act 
More  Effectually  to  Preserve  the  Keuiral  Re- 
latioDs  of  tbe  United  States."  Thla  act  deals 
entirely  with  the  fitting  out  or  employment  of 
armed  cruisers  of  war. 

Those  amendments  were  urged  upon  our 
govemmeot  by  Spain  as  necesssry,  in  order  to 
Include  tbe  South  American  wars,  "for  tbe  pur- 
pose of  putting  a  stop  to  the  armaments  making 
in  different  psrts  of  the  Union,  In  violation  of 
the  law  of  nations  and  of  the  treaty  existing 


between  his  Catholic  Majesty  and  this  BepuU 

lie." 

Chevalier  de  Onis.  Speuish  Minister,  to  tlur 
Secretary  of  Bute,  Febniary.28  1617. 

Soon  after  the  bill  bemme  tbi  law  of  1817, 
as  early  as  March  15.  1817.  tbe  Secretary  of 
State  wrote  to  tbe  Spanish  minister,  and  by 
direction  of  the  President  inclosed  a  copy  of 
the  act '  'by  which  the  President  trusts  tbat  tbe 
Spanish  government  wDl  perceive  a  new  proor 
on  tbe  part  of  tbe  United  States  of  a  desire  to- 
cultivate  friendly  dispositions  towards  Spaio." 

4  American  State  Papers,  Foreign  Rdntion*, 
pp.  188,  189:  8  Wbart  inlemational  I«w  Dig. 
p.  S70,  S89e. 

Tbe  dedarations  of  the  Executive  ibow  tbat 
from  the  beginning  of  the  South  American 
revolutions  thev  bad  been  rec(^liied  aa  bd- 
ligerents  by  this  country. 

President  Monroe,  in  1817,  sent  a  messaire- 
to  Congress  In  which  be  said:  "Through 
every  slaee  of  tbe  conflict  the  United  States- 
bave  maintained  an  impartial  neutrality,  giv- 
ing aid  to  neither  of  tbe  parties  in  men.  money, 
sbTpft  or  muotiioDs  of  war.  Tbey  have  re- 
garded tbe  coolest,  not  in  tbe  light  of  an  ordi- 
nary iusurrectton  or  rebellion,  ont  ai  a  civil- 
war  between  parties  nearly  equal  having  as  to 
neutral  powers  equal  rights." 

In  1H56  Mr.  Gorostlza,  the  Mexican  minister, 
complained  to  our  governmeDt  that  the  Texaoa 
were  being  treated  as  bdligerenta,  although  he 
said  tbe  Texan  movement  "bad  not  yet  arrived 
at  the  point  which  those  of  tbe  Spanish- Amer- 
icans bad  attatued  when  the  United  Stales  ■!• 
lowed  them  the  same  right." 

He  cites  the  principles  announced  by  Mr. 
Monroe,  In  his  message  of  March  8,  1833,  in 
wblcbbesays:  "TheUnitedStateshasacknowl- 
edged  the  rigbta  to  which  thev  (the  Spaolab 
provinces)  were  entitled  by  tbe  law  of  nations, 
and  ss  belligerents,  so  soon  as  their  movement 
had  assumed  such  a  steady  and  coosistent  form 
as  to  render  their  ultimate  success  probable, 
and  from  tbat  period  they  had  been  permitted 
to  enter  with  their  vessels  of  war  Into  the  porta 
of  these  United  States."  etc. 

From  this  the  minister  inferred  that  until 
such  movement  bad  acquired  such  a  stead; 
and  consistent  form  as  to  render  probable  the 
ultimate  success  of  the  said  provinces  in  their 
struggle  agslnst  Spain.the  United  States  neither 
acknowledged  their  possession  of  sny  rights  as 
belligerents  nor  admitted  their  vessels  in  the 
American  ponsi  He  concludes  there  was  a 
great  internl  between  the  commencement  of 
tbe  movement  and  tbe  period  at  wblcb  il 
could  have  acquired  tbe  steadlnH  and  consist- 
eocv  deemed  requisite. 

Message  of  the  President,  H.  B.  Doc.  No 
106,  24th  Cong.  3d  Sees.  p.  186. 

In  answer  to  this  commuiUcation  the  Secre 
tary  of  State  declined,  In  tbe  name  of  (he  Pres- 
ident, to  allow  tbe  seizure  of  the  Texan  vessel 
or  otherwise  molest  her.  He  said  that  such 
course  "was  In  accordance  with  tbe  principles 
in  practice  which  have  been  invariably  ob- 
ierved  by  this  government  from  the  first 
breaking  ont  of  tbe  revolution  among  the 
Spanish  provinces  on  thla  continent  to  the 
present  time.** 

"It  ia  ohvloui,'*  he  aayi,  *'  Out  the  excloaion 
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of  the  Tesael  ot  the  one  party  from  the  ports  of 
the  United  Btatn  and  the  admlfalon  of  those 
of  the  other  would  be  Inconsistent  with  an  Im- 
partial neutrality,  and  yet  the  Prealdent,  f n  the 
same  mewiage  from  ^which  Mr.  Gtorostiza  has 
quoted,  states  that  "through  the  whole  nt  this 
coolest  the  Uoited  States  have  remained  oen- 
tral.  aod  bare  fulfilled  with  the  utmost  Impar- 
tialltj  all  the  obllsations  Incident  to  that  char- 
acter." Id  a  preidons  message  of  December  7, 
1819,  be  obserres:  "In  the  dril  war  ezlstiog 
between  Spain  and  the  Spanish  provinces  In  this 
hemisphere  the  greatest  care  has  been  taken  to 
enforce  the  laws  intended  to  preserve  an  im- 
partial neutrality.  Our  ports  have  continued 
to  be  equally  open  to  both  parties  aod  on  the 
same  condttioaa."  This  laoenage  plainly  re- 
fers to  the  whole  of  the  contest  and  the  neai- 
dent  is  not  to  be  understood  in  his  subsequent 
message,  to  which  Mr.  Qorostiza  has  referred, 
as  intending  to  say  that  the  vessels  of  either 
parry  were  only  permitted  to  enter  the  ports  of 
the  United  States  from  the  period  when  the  suc- 
cess of  such  party  appeared  to  be  probable.  The 
construction  which  Mr.  Qorostlxa  has  given  to 
the  particular  passage  be  has  cited  Is  not  only 
contradicted  by  other  passages  from  the  mes- 
sagea  of  the  same  Qzecutlve  officer,  but  still 
more  strongly,' If  possible,  by  the  uniform 
acta  of  this  government  In  that  and  similar 
eases.  It  Is  a  well-known  fact  that  the  ves- 
■ell  of  the  South  American  provincei  were 
admitted  Into  the  porta  of  the  United  Statea 
under  their  own  or  other  flags  from  the 
commencement  of  the  revolution,  and  tt  Is 
equally  true  that  throughout  the  various  dvil 
contests  that  have  taheo  place  at  different 
periods  among  the  stales  thatspruoe  from  that 
levolntlon  the  vessels  of  each  of  the  contend- 
ing parties  have  been  alike  permitted  to  enter 
the  ports  of  this  country.  It  has  been  held 
necessary,  as  a  preliminary  to  the  extension  of 
the  rights  of  hospitality  to  either,  that  the 
chances  of  the  war  should  be  balanced,  and 
the  probability  of  eventual  success  determioed. 
For  this  purpoae  it  has  been  deemed  sufficient 
that  the  party  had  declared  Its  Independence 
and  at  the  time  was  actually  maintaining 
it.  .  ,  .  The  exclusion  of  the  vessels  of 
Texas  while  those  of  Mexico  are  admitted  is  not 
deemed  compatible  with  the  strict  neutrality 
which  it  Is  the  desire  and  the  determination  of 
this  government  to  observe  in  respect  to  the 
present  contest  between  those  countries." 

H.  R.  Doc.  No.  106,  24th  Cong.  8d  Bees. 
141,  Sept.  80. 1886;  1  Whart.  International  Law 
DlK.  p.  600,  §60. 

The  declarations  of  the  department  charged 
with  our  foreign  relations  state  the  historical 
fact  upon  which  the  legislation  now  under  re- 
view Is  largely  dependent,  and  which  was  the 
ioiptratton  for  Its  enactment 

Such  was  the  actual  condition  of  the  foreign 
relations  of  this  country  when  the  neutrality  act 
was  amended,  in  1817,  as  to  armed  cruisers,  by 
tnsertiog  words  which  would  cover  every  form 
of  recognized  war  then  being  waged  by  colonies 
or  dependencies  for  independence.  Every  such 
oontest  was  covered  and  described  either  by  the 
words  "a  prince,  a  stale,  a  colony,  a  district,  or 
a  people."  each  of  these  expressions  being  used 
to  designaie  some  dsfaeto  power  or  belllgeTent. 
Between  soch  contestants  our  government  de> 
186  U.  8. 


dared  it  would  enforce  neutrality  and  wonld  al- 
low ndther  to  fit  out  war  vessels  in  our  porta. 

It  Is  not  strange  tiiat  Congress  should  not 
have  contemplated  an  enforcement  of  a  neu- 
trality provision  except  in  a  case  where  there- 
were  belligerents.  It  could  not  suppose  that 
ships  of  war  would  be  fitted  out  In  our  ports- 
when  there  was  no  recognized  war,  or  that  our 
government  would  aupport  a  fiction  bj  lefusing- 
to  recognise  a  stale  of  war  and  yet  enforce- 
measures  only  applicable  to  such  a  state. 

It  was  natural  to  assume  that  if  a  civil  war 
should  ever  break  out  on  'the  American  conti- 
nent the  United  States  would  recognize  it  as- 
such  aod  place  both  parlies  on  an  equal  level 
as  regarda  tiie  enforcement  ot  oeutrafitr- 

In  7U  SantMma  Trinidad,  20  C.  S.  7 
Wheat.  887(6:  468),  the  policy  of  the  United 
States  is  thus  declu«d: 

"The  government  of  the  United  States  ha» 
recognized  the  existence  of  advil  war  between 
Spain  and  her  colonies,  and  has  avowed  her 
determination  to  remain  neutral  between  the 
parries.  Each  party  is  therefore  deemed  by  u» 
a  belligerent  nation,  having,  so  far  as  concema 
tn.  the  sovereign  rlghu  of  war." 

The  enforcement  of  neutrality,  In  ao  far  a» 
we  have  been  considering  It,  us  been  in  ao- 
cordaoce  with  these  views. 

In  the  case  ot  Texas,  Its  belligerency  was  reo- 
otcolzed  from  the  time  the  Declaration  of  lode- 
pendenoe  waa  announced,  which  waa  contem- 
poraneous wHh  the  outbreak  of  tbe  revolution. 

That  the  provision  regarding  arming  and 
fitting  out  cruisers  In  our  ports,  as  ori^nally 
enacted  In  1794,  bad  Id  view  only  nstnctiona 
of  neutrality,  and  applied  to  belligerent  powera 
alone  cannot  be  doubted. 

Thia  provision  was  directed  Malnst  the  prac- 
tices of  Qenet,  acting  on  bebalf  of  the  Frencb 
goveromeot.  In  tbe  wars  then  raging  in  Eu- 
rope. Its  origin  is  dearly  traced:  '"Ilie  prac- 
tice of  oommlssloniog,  equipping,  and  mauQlog 
vessels  in  our  ports  to  cruise  on  any  of  the  beH 
ligerent  parties  is  equally  and  entirely  disap- 
proved, and  Uie  government  will  take  effectual 
measures  to  prevent  a  repetition  of  it." 

8  Jefferson's  Works,  106;  4  Jefferson'a 
Works,  84. 

The  keynote  to  this  legislation  Is  found  in 
Preeldeot  Washington's  message,  Decembers, 
1708,  in  which  he  says:  "The  original  arming 
and  equipping  of  vessels  in  the  ports  of  the 
United  Slates  by  any  of  tbe  belligerent  parties 
for  military  aervicea,  off^nalTe  or  defenrivs,  la 
deemed  uniawfol.'* 

Mr.  Wharton  treats  the  prorlslon  under  the 
head  of  "Issuing  of  belligerent  cruisers,"  aod 
the  proposition  which  he  announces  as  the  re- 
sult of  tbe  legislation  is  that  the  United  States 
is  "bound  to  res  train  flttlDg  out  and  sailing  of 
armed  crolsera  of  belligeTents." 

8  Whart. International  Law  Dig.  p.001,g  806. 

In  an  opiaion  delivered  in  1841,  Mr.  liegare 
declarea  "the  object  of  the  act  of  1818  (same 
In  act  of  1817)  was  to  prevent  all  equipping  of 
vessels  of  war  In  our  ports  for  a  foreign  power 
actually  eogaged  in  faostiliiiea  with  a  nation 
with  which  the  Uoltea  States  are  at  peace, 
knowlog  the  purpose  for  which  they  are  to  be 
employed. 

8  Ops.  Atty.  Gen.  788. 

But  reliance  Is  placed,  aa  we  understand, 
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upon  the  procUmatioDt  of  Hie  Prestdent  dnriog 
tbe  prewnt  dlflturbanoeslo  Cuba  as  makioff  the 
"iDsurrectloQ  sufflcieoily  ootorious  and  exteo- 
alfe  to  have  mefved  the  attention  of  tbe  gor- 
■eromeDt  of  this  country  for  nearly  two  yeari 
|Hut,  although  ibe  Inanrgentt  haveoot  received 
any  recogoitlno  of  belligereacfj.'* 

These  proclamttions  do  not  lend  eouDtenuioe 
to  tbe  present  position  of  the  government,  for 
tbey  do  not  recognize  a  public  war  existing  in 
Cuba,  much  less  a  goTernment  or  new  power 
•seertinK  its  sovereignty. 

The  first  proclamation  of  President  Clere- 
land,  June  19, 1695,  mentions  that  "the  island 
of  Cuba  1b  now  the  seat  of  serious  cirll  dls- 
turbaocfs.  acconiMnled  bv  anned  reriitanca  to 
the  Builiorlty  of  the  established  goremmeotof 
Spain." 

Citizens  of  the  United  States  are  enjoined 
from  taking  part  In  auch  "disturbances. 

The  second  proclainaUon,  July  27,  IW, 
mentions  that  'Vnyil  disturbances  and  armed  re- 
sistance to  the  established  government  of  Spain 
■cootioue  to  prevail  in  said  island  of  Cuba." 

This  proclamation  Is  solely  concerned  with 
the  enforcement  of  U.  S.  Rev.  Sut.  g 
Tegulating  military  expeditions,  and  refers  to 
tbe  decisroo  of  this  court  in  the  case  of  Wi- 
borg  T.  United  Statu,  168  U.  B.  638  (41:  289). 

"Cirll  disturbances"  which  may  proceed 
from  brigandage  or  factions  can  nardly  be 
deemed  the  equivalent  of  a  public  war,  or  to 
constitute  those  participating  In  them  "a  peo- 
ple," in  view  of  tbe  construction  placed  upon 
this  expression  In  the  judicial  and  poUtfcal  deo- 
Jaratioosof  this  country. 

If  tbe  argument  of  appellantli  correct,  there 
resalts  a  condition  opposed  to  tbe  very  concep- 
tion of  neatraltty.  for  the  courts  would  be 
obliged  to  say  that  those  causing  dvil  dis- 
turbance constitute  "a  people"  for  the  purpose 
of  punishment  under  the  act,  and  yet  would 
be  obliged  to  deny  them  their  standing  as  such 
under  the  neutrau^  laws,  heeanse  the  political 
departments  of  tbe  government  bare  not  ree- 
ognixed  their  belligerency  or  political  existence. 

Spain  would  obtain  all  tbe  advantages  to 
neutrality  without  incurring  any  of  its  obliga- 
tions; it  would  be  the  enforcement  of  a  simu- 
lated neutrality,  a  neutrality  in  name  only,  as 
It  would  be  eotuvly  In  her  farw. 

It  would  enable  Sp^  to  proceed  against 
those  opposing  her  In  Cuba  as  engaged  in  drll 
commotion  only,  while  calling  upon  this  na- 
tion to  assist  ber  by  enforcing  a  neutrality  pro- 
Tision  applying  to  public  war  waged  by  a  Ml* 
ligerent. 

This  expresdoo,  "any  people."  cannot  be 
■disassociated  from  tbe  terms  which  precede  It 
-— a^^orelgn  prlncx  or  state  or  any  colony  or 

Id  the  language  of  Lord  Eenyon  In  Neabitt 
T.  LuMngton.^  T.  R.  788,  "the  meaning  of 
tbe  word  'people'  may  be  discovered  here  ' 
tbe  accompapylng  words,  noieitur  a  aoeiia.  It 
means,  the  'ruling  power  of  the  country.' " 

It  would  befltranse  In  the  light  of  history. 
If  an  the  other  terms  refer  to  tbe  people  in  their 
collective  and  politlral  capacttr,  a  body  politic 
or  assuming  to  be  a  body  politic,  while  Ihisex- 

Jiression,  "a  people,"  may  be  construed  to  re- 
ei  in  another  lenae  to  penoni  in  their  Individ 
ual  capacity. 
-MS 
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Tbe  court  can  hardly  treat  tbe  expressions  la 
the  President's  message  as  a  political  declara- 
tion of  the  existence  of  a  colony,  a  district,  or 
a  people  at  war  with  Spain,  and  how  can  the 
insurgents  be  declared  by  the  court  to  cooali* 
tute  "a  people"  without  such  declaration. 

If  the  proclsmationa  can  be  resorted  to 
courts  as  evidence  of  a  ataltia  possessed 
the  iosurgeois,  for  one  purpose,  mey  must  be 
equallv  available  as  establiabiog  such  status 
for  all  purposes  nf  neutrality.  It  would  not 
be  fair  to  bold  that  these  documents  contain  a 
sufflclent  decUratlon  of  the  existence  of  "a 
peoirie"  for  the  purpose  of  punishing  those  who 
act  here  in  their  service,  but  not  sufflclent  to 
constitute  "a  people"  entitled  to  tbe  rights  of 
neutrality  underour  laws.  The  court  will  not 
close  its  eyes  and  open  them  again  to  suit  tbe 
pleasure  of  the  government  for  tbe  time  being. 

The  government  places  much  rellsnoe  upon 
tbe  opinion  of  Attorney  General  Hoar  as  to  tbe 
construction  of  the  nentrallt^ clause inqneation. 

ThisopInioD  la  thus  atatea  b^  Mr.  Wharton: 
"Tbe  neutrality  act  of  1618  la  not  restricted  in 
Its  operation  to  cases  of  war  between  two  na- 
tions or  where  both  parties  to  a  contest  have 
been  recognised  as  belligerents— that  is,  as 
having  a  suffldently  or^ized  politicftl  exig- 
ence to  enable  tbem  to  carvy  on  war.  It 
would  extend  to  the  flttlng  out  and  arming  of 
vesaelafora  revolted  cotony  whose  belligrr- 
ency  bad  not  been  recognized,  but  It  should 
not  be  applied  to  the  fitting  out.  etc.,  of  vessels 
for  the  parent  state  for  use  against  a  revolted 
colony  whose  Independence  bad  not  in  any 
manner  been  recognized  by  our  government. 

8  Whart  International  Law  Dig.  p.e28,S40S. 

The  question  before  th«  Attorney  General 
was  different  from  the  one  now  presented  to 
the  court. 

Tbe  point  sobmltted  was  whether  proceed- 
ings could  be  taken  under  the  act  against  Span- 
ish veasels  fitted  out  in  ihia.  country,  on  tbs 
ground  that  tbey  were  procured  to  be  fitted  out 
and  armed  wiUi  Intent  that  tbey  should  be  em- 
ployed in  the  service  of  Spain,  a  foreign  state, 
with  ioteot  to  cruise  or  commit  hostilities 
against  the  subjects.  clLizens,  or  property  of  a 
"colony"  district,  or  people,  with  whom  tbe 
United  States  were  at  peace,  namely,  a  "coltmy, 
district,  or  people  clalmiDC  to  tie  the  Repub- 
lic of  Cuba.  It  was  held  that  In  the  absenoa 
of  any  political  recognition  of  anoh  a  itate  the 
courts  must  conform  to  the  action  of  the  gov- 
ernment. 

It  was  further  held  that  Spain  conld  not  be 
said  to  commit  hostilities  against  uiy  party  by 
procuring  armed  veaaels  for  the  purpose  f»F 
enforcing  its  own  recognized  authority  within 
lis  own  dominioDs. 

Here  Is  an  admission  that  tbe  hostUIUea  wen 
not  against  "a  people." 

The  atlentloo  of  the  attorney  general  was 
called  to  tbe  fact  that  libels  had  been  filed  to 
procure  tbe  condemnation  of  vessels  on  the 
ground  that  they  were  being  fitted  out  and 
armed  with  Inleot  to  be  employed  In  the  aerv- 
Ice  of  a  "colony,  district.  orpeo|^."e^,  the 
"colony,  district,  or  people  of  Cuba,"  and  it 
was  argued  that  as  the  government  in  those 
libelA  had  asserted  that  Cuba  was  a  "colony, 
district,  or  people"  capable  of-commltUng  hos- 
tUitlea  agatnit  Spain,  the  law  eqaally  ap^led 
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>azi  &Tin&ment  procured  or  fitted  out  by  SpaiD 
or  ibe  purpose  of  bostllitfcs  against  Cuba. 
Tbis  piopositioD  the  Atloraey  Geoeral  de- 

We  do  not  feel  called  upoo  to  enter  the  ques- 
ion  of  the  souodness  of  toe  oplalon. 

In  Uie  present  case  there  Is  no  allegatlou 
hat  Cuba  as  %  "colony,  district,  or  people" 
las  mriaen  against  Spain. 

Xlie  case  before  the  Attorney  Oeoera)  lo- 
rolved  the  asvertloo  of  ft  preiended  KOTeni  meat, 
ziMitaiog  to  be  the  Republic  of  Cuba,  and 
Llkerefore  might  well  he  said  to  come  witfain 
Lhe  &ct  as  ■  "colony,  distiict.  or  people." 
Tbe  argumeDt  of  incoDTealeoce  is  made. 
It  ia  saul  that  it  under  the  present  condition 
of  affairs  proceediogs  cannot  be  had  againat 
▼easels  under  %  6288,  there  is  no  penalty  pro- 
▼ided  by  law.  This  argument,  as  remarEed 
to  tbc  coort  below,  was  as  applicable  under  the 
orff^inal  act  of  1794  as  it  is  now,  under  the  act 
of  1818,  re-enacted  in  U.  8.  Sev.  Stat,  g  5283. 

Under  the  first  act  it  was  held,  as  we  have 
«een,  that  the  words  "foreign  prince  or  state" 
4iid  not  embrace  sections  of  an  empire  not  rec- 
of^nized  by  the  United  States. 

In  order  to  cover  such  cases,  Congress  re- 
«orted  to  additional  legislation. 

It  was  not  supposed  that  the  courts  by  anv 
argument  ab  incontenienti  could  ao  stretcn 
the  act  as  to  cover  such  cases. 

The  result,  as  we  have  shown,  vas  the  act 
■of  1817,  which  added  words  to  cover  sections 
of  ftn  empire  which  bad  separated,  orwere  en- 
demvorlng  to  aeparate,  from  the  mother  ooan- 
try. 

There  are  ample  provldons  of  municipal  law 
<o  pontah  those  who  set  on  foot  enterprises  for 
the  purpose  of  committing  hostilities  agalost  a 
power  with  which  we  are  at  peace. 

Section  «  of  the  act  of  1818  (8  Stat  at  L.448). 
re-«iacted  in  XT.  S.  Rct.  Stat.  §  6288,  prohibits 
tnilltary  enterprises  to  be  carried  on  "thence 
asainst  the  territory  or  dominions  of  any  for- 
«igD  prince  or  state,  or  of  any  colony,  district, 
or  people  wHh  whom  the  United  States  are  at 
peace." 

This  section  provides  fully  for  oGFunscs 
against  the  peace  of  a  foreign  state,  including 
^olistmenla. 

It  ap^iee  as  well  in  times  of  peace  as  in 
times  (H  war.  There  is  no  requirement  that 
the  expedition  or  enterprise  should  be  in  the 
service  of  any  government  or  "people." 

It  is  only  necessary  that  it  should  be  directed 
aeainat  the  territory  or  dominions  of  a 
■"peoplt" 

This  nae  of  the  words  "any  people"  concln- 
'^vely  shows  that  in  the  sense  of  Congress  it 
meant  a  power  exercising  or  asserting  domlo- 
ion,  and  is  therefore  of  great  significance  in 
the  argument 

Under  this  clause  no  forfeiture  is  provided. 

For  any  offenses  committed  at  sea  amouut- 
Ing  to  piracy  under  our  laws,  those  laws  pro- 
ample  penalties. 

But  if  at  aoT  time  Spain  should  think  it 
oecessary  for  this  countir  to  enforce  its  law  re- 
garding the  fitting  out  of  beHigerent  cruisers, 
vie  remedy  is  In  her  own  hands;  she  has  but 
lo  recognize  a  state  of  war. 

The  act  of  April  20,  1818  (8  Stat,  at  L.  448), 
Is  entitled  "An  Act  in  Addition  to  the  Act  for 


the  Punishment  of  Certain  Crimea  against  tfa» 
United  States  and  to  Repeal  the  Acts  Therein 
Mentioned. 

This  act  contains  the  protisiona  regarding 
military  enterprises  and  other  operations  di- 
rected against  foreign  powers. 

It  embraces  criminal  legislation  of  a  purely 
domestic  character,  and  .  also  re-enacts  the 
former  laws  affectine  our  neutral  relHtions. 
y^Oorg  V.  United  Statea,  163  U.  S.  633  (41: 
,  Involved  the  construction  of  what  con- 
sdtiited  an  expedition  or  enterprise  under  D. 
S.  Rev.  Stat  §  AS80.  This  question  has  no 
immediate  bearing  on  the  caw  now  under  con- 
flideration. 

No  argument  can  properly  be  made  on  the 
ground  that  the  United  Slates  has  any  duties 
to  perform  other  than  those  specified  in  its 
legislation,  or  that  dtizens  can  be  proceeded 
against  criminally  except  aa  there  provided. 

This  has  always  been  determined  by  our 
government. 

Neither  the  United  States  nor  Spain  admits 
there  exists  a  state  of  belligerency,  and  in  its 
absence  there  cannot  exist  any  obligations  of 
neutrality. 

In  preparing  the  foreign  enlistment  act  of 
1819,  taken  from  our  act.  Parliament  added  to 
the  language  of  our  statute,  "or  part  of  any 
province,  or  people  or  of  any  person  exercising 
or  assuming  to  exercise  any  p'}wers  of  govern- 
ment in  or  over  any  foreign  state,  colony, 
province  orparts  of  any  province,  or  people." 

69  Geo.  ni,  chap.  69,  p.  7. 

This  additional  language  was  nndoubtedly 
Inserted  in  view  of  the  pronounced  object  of 
the  language  of  the  amendatory  acta  of  1817 
and  1818,  as  applying  only  to  an  empire  or 
sections  of  an  empire,  and  in  view  also  of  the 
construction  of  the  word  "people"  by  our  de- 
cisions and  In  the  light  of  the  English  case  of 
NeOitt  V.  Lvihington.  4  T.  R  788,  defining 
the  meaning  of  the  same  expression. 

So  entirely  sufficient  was  the  provision  re- 
garding hostile  expeditions  supposed  to  be  that 
it  was  not  until  1»70  that  Parliament,  in  view 
of  the  Alabama  controverav,  passed  an  act 
covering  the  Utling  out  of  belligerent  cruisers. 

If  we  examlae  the  modern  judicial  prece- 
dents in  this  country  In  which  the  point  has 
been  debated,  we  will  not  find  any  opposition 
to  the  construction  for  which  we  contend,  but 
much  to  support  it. 

They  are  fully  set  forth  In  the  opinion  of  the 
court  below,  and  need  not  be  here  largely  dis- 
cussed. 

In  Wiborg  v.  UhitedStata,  this  court,  speak- 
ing through  Mr.  Chief  Justice  Fuller,  ssys- 

"Section  6288  deals  with  fitting  out  and 
arming  vessels  in  this  country  io  favor  of  one 
foreign  power  as  against  another  foreign 
power  with  which  we  are  at  peace."  168  U 
S.  032(41:289). 

In  the  case  of  The  Rata,  66  Fed.  Rep.  60S, 
16  U.  8.  App.  1,  in  some  respects  similar  to 
the  present  controversy,  the  district  court  of 
the  United  States  for  the  district  of  California, 
in  an  opinion,  said  as  follows:  '  Prior  to  the 
passage  of  the  act  of  April  20,  1818,  the  Su- 
preme Court  of  the  United  States,  in  the  case 
of  QeUton  v.  Eoyt,  16  U.  S.  8  Wheat.  246  (4: 
881),  speaking  through  Mr.  Justice  Story, 
held  that  g  8  of  the  act  of  1794.  prohibiting  the 
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titina  out  aoy  ihlp,  etc.,  for  tbe  •errice  of 
aoy  foreifCD  prlace  or  state,  to  cmise  agalnit 
tbe  subjects,  etc.,  of  any  foreign  prloce  oritate 
wUb  which  the  United  States  were  at  peace, 
did  not  apply  to  any  new  eoTerameot  unless  it 
bad  been  recognized  by  tne  United  States  or 
by  tbe  government  of  tbe  country  to  which 
such  Dew  countrr  belonged,  and  that  a  plea 
wbtcb  set  up  a  forfeiture  under  that  act,  la 
fitting  out  a  ship  to  cruise  againat  auch  new 
state,  must  aver  such  recognition,  or  it  is  bad. 
Connesa.  in  passing  the  suhsequeot  act  of 
Apm  20, 181S,  br  which  the  provision  referred 
to  of  tbe  act  of  1704  was,  In'substance,  re- 
enacted,  must  be  presumed  to  have  known  tbe 
constnictioQ  that  bad  been  theretofore  put  by 
the  Supreme  Court  upon  the  worda  'prince  or 
ilate*  In  the  act  of  1794,  and  with  that  knowl- 
edge in  passing  the  act  of  1818  Inserted  in  the 
same  clause  the  words  'colony,  district,  or 
people.'  This  was  done  accordiag  to  Dana's 
Wbeatoo,  lotematlooal  Law,  g  439,  note  216, 
and  Wharton,  lotematlooal  Law  Dig.  SOl.upon 
the  suggestion  of  tbe  Spanish  minister  that  Uie 
South  American  provinces  then  in  revolt  and 
not  recognized  as  indepeodent,  might  not  be 
included  in  tbe  word  'state.'  But  in  every 
one  of  tbese  instances  the  United  States  had 
acknowledged  ihe  existence  of  a  slate  of  war 
and,  88  a  consequence,  tbe  belligerent  rightaof 
the_provincea." 

United  Statu  f.  Trvmbutt.  4B  Fed.  Bep.  99. 

At  October  tenn,  1892,  tbe  government 
filed  an  elaborate  brief  in  support  of  a  petition 
for  a  certiorari  to  bring  up  tbu  dedsion,  but  it 
was  denied  without  prejudice  to  a  renewal. 

After  the  refusal  of  the  motion  the  circuit 
court  of  appeals  for  the  seventh  circuit  affirmed 
the  decree  of  the  district  court. 

Theltata,  56  Fed.  Rep.  SOS.  ISU.  8.  App.  1. 

No  further  attempt  was  made  bj  the  govern- 
ment to  obtain  a  review  of  either  of  theie  de- 
cisions. 

President  Harrison  was  of  opinloo  that  the 
matter  was  a  proper  one  to  call  to  the  attention 
of  the  legislature.  la  his  message,  December 
0, 1891,  he  said:  "A  trial  in  the  district  court 
of  the  United  States  for  tbe  southern  district 
of  California  baa  recently  resulted  in  a  decision 
holding,  among  other  toings,  that,  inasmuch 
as  the  congrefmonal  party  had  not  been  recog- 
nized as  a  belligerent,  the  acts  done  in  Its  inter- 
est could  not  be  a  violation  of  our  neutrality 
laws.  From  this  Judgment  the  United  States 
haa  appealed,  not  that  tbo  condemnation  of 
the  vessel  Is  a  matter  of  importance,  but  that 
we  may  know  what  the  preseut  state  of  our 
law  is,  for,  if  this  construction  of  tbe  statute  is 
correct,  tliere  la  obvious  necessity  for  revision 
and  amendment." 

There  have  been  several  cases  decided  in  tbe 
district  courts  involTing  the  ooodannatlon  of 
vessels  where  the  question  as  to  the  application 
of  tbe  statute  was  not  raised  or  discussed  by 
tbe  court. 

United  StatetY,  The  Mary  N.  Hogan,  Brown, 
Justice,  18  Fed  Rep.  028;  United  SteUet  t. 
tJ4  Boxeeof  Armt,WFeA.  Rep.  50;  lUOitg 
^  Mexico,  38  Fed  Rep.  148. 

The  same  Judge  who  decided  tbe  flnt  case 
also  decided  that  of  2^  Oarvndetet,  87  Fed. 
Rep.  800. 

There  tbe  question  wu  much  dbcnased,  and 
910 
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although  the  libel  was  dismissed  on  «  different 
ground,  the  Judge  leaves  no  doubt  aa  to  hie 
▼iewa.  The  question  was  whethera  Yesad  o- 
tering  the  service  of  the  faction  under  Hippo- 
lyle.  In  Hayti,  which  bad  not  been  recognii^ 
could  be  said  "to  enter  tbe  service  of  a  forviim 
princeorstate,  orofacolony.district,  or  people, 
unless  our  government  bad  recognized  Hippo- 
lyte'a  faction  as  at  least  constituung  a  beUter- 
ent,  which  It  does  not  appear  to  have  dooe.^ 

The  Judge  remarked  that  the  statute  was  a 
highly  criminal  and  penal  one;  that  it  was  not 
toM  enlarged  by  coostrucUoo  beyond  the  fair 
import  of  its  terms. 

in  United  Statea  T.  £brt,  the  aame  judge 
said:  "Section  5283  deals  with  armed  cruise^, 
designed  to  commit  bostilitlea  In  favor  of  oas 
forcn^  power  asagainat  another  forefn  power 
with  which  we  are  at  peace.**  74  Fm.  "Baa, 
724. 

In  the  case  of  The  Oonterva,  88  Fed. 
482,  Jud^  Benedict  held  that  tbe  language  of 
U.  8.  Rev.  Stat,  g  5288,  as  to  the  commissioa 
of  bostilitlea  against  the  subjects,  citizens,  or 

f>roperty  of  a  foreign  prince  or  people,  did  not 
nclude  factions  engaged  In  Insurnectioo  who 
were  not  recognized  by  the  United  States  aa 
belligerents. 

The  question  was  whether  the  section  ap- 
plied as  neither  Hippolyte  nor  Legitime,  who 
were  struggling  for  supremacy  in  fiayti.  had 
been  recognized  by  our  goveromeut  sa  telllg«- 
eot  powers. 

"10  the  absence  of  proof  of  that  fact,  tbe 
fitting  out  of  a  vessel  witb  intent  to  enter  the 
service  of  one  to  commit  hostilities  ag^insi 
the  other  is  not  brought  within  the  ecope  of  tbe 
statute." 

Tbe  Attorney  Oeneral  states  tbe  case  as 
bringing  up  the  question  **wbetlier  tbe  word* 

colony,  district,  or  people  include  insurrectkm- 
ary  bodies  like  the  preaeot  Republic  of  Cuba, 
whose  belligerency,  technically  speaking,  has 
not  yet  been  recogcized  by  the  encatiTe  de- 
partment of  our  p>vemment.'' 

We  deny  that  any  sach  question  is  preaeoted 
by  tbe  record  or  can  arise  even  if  resort  is  bad 
to  the  various  official  documents  relied  on  as 
supplying  tbe  omissions  of  the  libel.  Ko  mcb 
Iwdy  as  the  "Republic  of  Cuba"  is  aaywhoe 
referred  to,  and  tbe  statement  of  tbe  Attorney 
General  la  the  first  announcement  of  the  exist- 
ence of  a  Republic  of  Cuba  yet  made  hj  any 
responsible  officer  of  tbe  government 

This  suggestion,  unsupported  by  the  Tecofd, 
is  designedly  made  for  the  purpose  of  creatfaK 
the  beuef  that  somewhere  It  bas  been  states 
that  "certain  people"  or  "insurgeots,"  as  stated 
in  the  libel,  constituted  or  claimed  to  ocwstitair 
tbe  "Republic  of  Cuba." 

If  such  was  the  fact  a  different  qoeKioa 
would  be  preaeoted  from  that  now  before  the 
court-— the  case  of  a  goverament,  or  commuB- 
ity  claiming  to  be  a  government,  whether 
right  or  wrong. 

in  such  a  case  argument  oilgbt  be  adaaisaible 
in  support  of  tbe  positiou  that  such  a  body  or 
government  might  properly  be  deenMd  "» 
people." 

As  to  the  reference  to  "the  recognitioa  of 
belligerency,  technically  speskliuL"  repealed 
throughout  the  brief,  wean  unable  to  under 
stand  what  is  meant. 

tM  IJ.S. 
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Bel]igeceD(7  ta  dmply  a  stale  of  war,  and 
2st  "be  Tccognlaed  as  such  or  not  recogoized 
mil. 

If  it  is  not  recognized  it  Is  because  the  nea- 
il  power  does  not  care  to  do  so  or  because  tbe 
owement  has  not  attained  the  proportions  of 
ar_ 

Nor  can  there  be  ao^  mistake  as  to  the  meao- 
f:  of  neutndity,  which  Is  inseparable  from  a 
illiKereocy  to  which  the  neutral  is  not  a  partj. 
IfeDtrali^  is  a  status  clearly  defined  in  law. 
id  can  only  arise  where  there  is  war  recog- 
ized  as  such. 

It  is  simply  cteatlnff  confusion  to  speah 
C>out  "a  recogoition  of  insurgencv"  as  dislin- 
uished  from  a  recognltfoD  of  beUfgerency. 

Xbe  words  "insureeots"  or  "revolutionists" 
Kve  no  le^  meanmg;  when  tbey  are  recog- 
Ized  by  a  neutral  goTeroment  such  recogm- 
oo  amounts  to  an  ulmisdon  of  their  belliger- 
Dcy  or  Independence. 

But  so  important  is  it  to  tbe  case  of  tbe  ^v- 
mment  that  tbej  should  show  an  organized 
ommunity  or  power  corresponding  to  the 
rords  "a  people"  that,  after  referring  to  the 
*  present  Republic  of  Cuba,**  whose  existence 
or  the  first  time  is  here  avowed,  reference  Is 
ifterwards  made  to  tbe  "Ouban  iosurrectionary 
Kxiy.'*  Here  again  we  have  an  eflfort  losupply 
.be  defective  statements  of  the  record  so  as  to 
tbow  a  goTeramental  organization  or  political 
intity. 

As  to  such  a  "body"  It  is  said  that  if  tbe 
illegationBof  the  libel  are  not  sufficient,  which 
state  that  the  persons  or  insurgents  constituted 
"a  people,"  tbe  decree  should  be  reversed, 
because  such  body  might  have  been  described 
in  the  libel  as  a  "colony"  or  "district."  The 
answer  to  this  is  that  oo  such  question  is  now 
presented.  There  was  no  such  allegation  in 
the  libel  nor  was  the  court  below  xeouested 
to  allow  any  such  amendment. 

All  the  court  here  now  can  do  is  to  decide 
whether,  on  the  record  presented  and  the  charge 
to  the  libel,  the  court  below  was  justified  in 
sastaloing  tbe  exceptions. 

Tbe  case  is  one  of  quasi-crimioal  nature, 
Involving  tbe  forfeiture  of  properly  as  a  pun- 
isbmeat  for  a  criminal  offense. 

In  aacb  a  case  the  rules  of  orderly  proced- 
ure and  adherence  to  law  must  be  flrnuy  pur- 
sued. 

It  is  said  that  the  history  of  tbe  act  tends  to 
show  ''that  It  was  intended  to  cover  every  rev- 
olutionary body,  recognized  or  unrecognized, 
which  made  boon  fide  claims  to  rights  of  sov- 
ereignty." 

But  where  Is  It  shown  In  this  record  that 
there  exists  "a  revolutionary  body  claiming  the 
rights  <tf  sovereignty?" 

Reference  is  made  to  the  act  of  March  10, 
18S8,  chap.  81,  which  expired  in  two  years. 
Tbis  is  mentioned  as  a  "neutrality  act,"  and  It 
is  said  that  tbe  words  "colooy,  district,  or 
people,"  were  regarded  as  sufficient  for  the 
case. 

The  fact  Is  that  the  act  was  one  of  domestic 
legislation  and  not  at  all  one  of  neutrality.  It 
was  aimed  at  certain  crimes  and  disturbances 
of  tbe  peace,  then  threatening  on  the  Caoadion 
border.  Tbe  words  "colony,  district,  or  peo- 
ple," sre  only  used  when  it  is  provided  that 
tbe  disturbance  b|y  oar  dtlzens  of  the  peace  of 
166  U.S. 
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such  countries  should  constitute  a  crime  entaO* 
iog  certain  forfeitures. 
Mr.  A.  W.  Cockrell*  for  respondent: 
The  statute  is  penal,  and  the  govemment, 
in  enforcing  1^  cannot  eliminate  a  single  fact 
or  circumstance,  required  by  the  statute  to 
make  out  tbe  forfeiture  therein  denounced. 

If  it  be  that  the  libel  may  dispense  with  the 
allegation  required  to  be  proved  of  a  single 
act  therein  prescribed,  it  may  dispense  with 
another. 

What  constitutes  the  elements  makiug  up 
the  offense  condemning  the  vessel  to  forfeit* 
ure  it  is  for  tbe  lej^lature  to  determine. 

The  court  possesses  do  dispensing  power. 

Now,  of  what  acts,  or  facts,  circumstances, 
and  conduct  is  forfeiture  predicated? 

Certainlynotof  the  mere  act  of  arming,  eta, 
a  vessel.  Tbe  act  of  armlDg,  eia,  a  vessel,  is 
punishable  only  when  that  act  of  arming,  etc.» 
done  as  therein  provided,  is  accompaoled  by 
the  intent,  imputed  to  tbe  person  or  persons 
therein  specified,  of  doing  the  thing  therein 
provided  against.  Is  it  not  idle  to  say  that  the 
vessel  may  be  forfeited,  under  tbis  statute,  for 
tbe  acts  or  doings,  therein  specified,  disasso- 
ciated from  tbe  intent  therein  imputed  to 
the  persons  therein  specified?  If  it  be  that  the 
acts  and  doings  therein  specified  must  be 
accompanied  with  the  intent  therein  specified 
bcfnre  persons  can  be  punished  thereunder,  it 
follows  the  vessel  cannot  be  condemned  to  for- 
feiture otherwise  than  upon  allegations  and 
I>roof  showing  those  ads  and  d<^ogs  and  allega- 
tions and  proof  showing  the  intent,  therein 
denounced,  with  which  they  were  committed. 

Under  aoy  other  constructiou,  a  vessel  may 
be  condemned  to  forfeiture  upon  allegations 
and  proof  short  of  those  required  to  punish 
tbe  offending  persons.  Whereas,  the  plain. 
Imperative,  unambiguous  language  of  tbe  stat- 
ute is  "and  every  such  vesseH"  etc.;  that  is,  a 
vessel  in  respect  of  wbicli  these  acts  and  doings 
have  been  committed;  a  vessel  in  respect  of 
tbe  arming  of  which  this  intent  existed:  and, 
equally  aiid  alike,  a  vessel  in  respect  of  which 
the  intent  of  the  offendlog  persons  therein 
denounced  has  been  ascerluned  by  their  con- 
viction thereof. 

Condemnation  to  forfeiture  Is  not,  by  the 
lawmaking  power,  predicated  of  any  other  ves- 
sel than  such  vessel.  Forfeiture  Is  denounced 
against  a  vessel  so  fitted  out  and  armed,  with 
tbe  intent  therein  specified  by  the  offending 
persons  so  fitting  her  out;  and  of  which  acts 
and  doings,  with  such  intent,  the  offending 
persons  hare  been  convicted;  and  forfeiture 
u  denounced  against  no  other  ttian  "such" 
vewel. 

Id  seeking,  under  this  libel,  to  make  a  case 
of  forfeiture  Independently  of  and  without 
reference  to  the  ascertained'guilt  of  tbe  offend- 
ing persons,  the  government  insists  that  the 
vessel  Identifled  by  the  statute  as  such  vessel 
means  ttie  vessel  so  fitted  out  and  armed 
with  the  Intent  denounced,  but  not  a  vessel  in 
respect  of  whose  fitting  out  and  arming  offend- 
ing persons  have  b^n  convicted;  oecause» 
speaking  through  the  learned  district  attor- 
ney, it  said,  and  was  logically  forced  to  say» 
tbe  vessel  may  be  liatHe  to  condemnation, 
under  this  statute,  and  the  offending  persona 
acquitted. 
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Id  support  of  tbis  uDDatural,  forced  ooo- 
«tructioD,  reliance  is  had  on  The  Aatbrtm 
Light,  26  Fed.  Rep.  41fi. 

Thb  wu  m  jvoceedlDg  in  rem,  a  prize  cascb 
It  was  beld  that  "tbe  condemDatioD  of  n  res- 
sel  as  piratical  does  aoi  implv  a  crimloal 
liability  of  her  i^cets  and  crew.  * 

So  far  from  being  a  case  of  priu,  the  pro- 
ceediDg  agaiost  The  Three  Friends  Is  based  on 
ooe  aod  the  same  section  which  makes  the 
crimiDal  Intent  of  tbe  offending  persons  an 
essential  fafcredlent  of  their  conviction,  and 
an  essential  ingredient  of  tbe  forfeiture  of  the 

TCBSel. 

And  BO  it  ia,  while  "as  regards  acts  that  con- 
stitute tindoubted  pirac;,  there  may  be  valid 
personal  defense  of  the  officers  and  crew,"  as 
suggested  by  Marshall,  Cb.  J.,  ia  United  ^tiu 
T.  Klintoek,  18  D.  S.  6  Wheal.  144,  14B  (6:  S5. 
M).  tbeie  od  be,  nnder  U.  8.  Re?.  SUt  g  B288, 
oo  forfeitDTe  of  tbe  vessel  divorced  from  tbe 
crlminsl  intent  of  tbe  offendtog  persoos. 

Nor  docs  the  case  of  The  Palmjfra,  36  U.  8. 
12  Wheat.  1  (6:  B31),  in  Its  reasoning  or  con- 
■elusion  fumiab  support  to  the  contention  of 
tbe  government,  that  tbe  vessel  may  be  coq- 
4lemiie(l.  and  tbe  offending  peisons  acquitted, 
under  U.  B.  Rev.  8tat.  %  S288.  This  was  a 
case  of  seizure  under  tbe  piracy  act  of  March 
jt,  1810,  continued  in  force  by  tbe  act  of  Hay 
15.  1820. 

Recurring  ta  the  statute,  construed  in  tbe 
iWmyro  Gate,  and  contrasting  it  with  TJ.  S. 
Bev.  Stat  $  5283,  It  is  obvious  the  reasoning 
«mploTed  by  Story,  Justice,  is  wboUy  inap- 

{lUcabletothe  language  and  intent  of  Congress 
D  enacdng  U.  9.  Rev.  Stat.  §  5288.  Tbe  one 
deoouDCes  an  act  of  piratical  aegresstou  done 
or  attempted,  and  forfeiture  Ts  pronounced 
upon  Ihe  guilty  thing — the  Instrument  of  this 
act  of  piratical  aggression  thus  done  or  at- 
tempted. The  other  concerns  itself  solelv 
-with  a  criminal  inteDt  on  the  part  of  the  of- 
fending  persons;  no  act  of  hostile  aggression, 
^one  or-  attempted,  is  made  a  constituent  of 
the  offense  denounced.  In  tbe  Palmyra  Ca$e, 
it  was  beld  that  whether  a  previous  conviction 
of  the  offending  person  was  a  necessary  basis 
for  the  proceeoins  in  rem,  under  tbe  statute 
then  applied,  la  "of  a  far  more  Importsnt  and 
difficult  nature. **  The  doctrine  announced, 
that  the  proceeding  in  rem  was  wholly  inde- 
pendent of  the  proceeding  in  peraonam.  was 
adjudged  to  be  "aeduced  from  a  fair  ioterpreta- 
tion  ot  the  legislative  intention  apparent  upon 
its  enactment."  And.  inasmuch  as  there  was 
"no  act  of  Congress  which  provides  for  the 
personal  punishment  of  offenders,  wbo  commit 
tbe  piratical  aggression  .  .  .  'wiihin  the 
meaning  of  those  acts,'  tbe  construction  con- 
tended Tor,  going  as  U  did  'wholly  to  defeat 
their  operation  and  violate  their  plain  Import,' 
was  held  to  be  'utterly  inadmissible.'  And, 
Ihe  necessary  conclusion  reached  by  tbis  rea- 
•soniog  was  that  'no  personal  conviction  of  the 
■offender  is  necessary  to  enforce  a  forfeiture  in 
rem  in  cases  of  tbls  nature.' " 

In  the  case  of  T/ie  MeUor,  17  Fed.  Gas.  181, 
Belts,  District  Judge,  beld,  upon  an  elaborate 
review  of  tbe  authorities,  that  prior  conviction 
of  the  offender  need  not  precede  a  condemna- 
tion of  tbe  vessel.  It  is  submitted  bis  reasoo- 
4og,  applied  ai  it  was  to  tbe  set^n  dlaeussed, 
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upon  a  considerslion  of  tbe  authorities  clled, 
wilt  not  bear  tbe  test  of  a  close  aoaylsis  on; 
the  contrary,  it  conducts  us  to  tbe  opposite 
conclusion. 

In  Aach  of  tbe  cases  cited,  tbe  proceeding 
was  ia  rem  aod  tbe  forfeiture  denounced  was 
predicated  upon  acts,  not  upon  Intent;  lu  eacb, 
the  condemnation  of  the  vessel  was  based  upon 
the  act  done  by  the  vessel  as  the  guilty  instru 
ment,  Irrespective  of  the  claimant's  Intent. 
That  there  are  many  cases  in  which  tbe  ship 
becomes  forfeited  by  the  acts  of  the  maaier. 
and  that  tbe  owner  Impliedly  submits  to  In- 
volve his  vessel  In  whatever  unlawful  or  wan- 
ton acts  may  be  committed  by- those  in  charge 
of  her,  is  not  only  conceded  but  affirmed.  But 
this  responsibility  is  enforced,  and  the  ship  is 
regarded  as  the  guilty  instrument  or  thing  to 
which  the  forfeiture  attachea,  "from  the 
necessity  of  tbe  case  as  the  cuily  adequate 
meana  of  suppressing  the  offense  or  wrong,  or 
Insuring  iodemnUy  to  the  injured  partv"  aa 
affirmed  by  Mr.  Justice  Story,  in  United 
States  V.  TAs  MaUk  Adhel,  48  U.  S.  2  How. 
210  {11:  28S),  quoted  by  Judge  Beits. 

Under  the  statute  upon  which  this  libel  Is 
based  do  wrong  doing  in  wblcb  tbe  vessel  li 
made  the  guilty  Instrument  is  required  to  con- 
summate the  forfeiture.  Tbe  guilty  intent  of 
the  offending  person  Is  attacbra  by  the  man- 
date of  the  statute  to  the  vessel,  and  forfeiture 
is  denounced  because  of  this  guilty  intent. 
The  original  act  (act  of  June  5,  I'm,  chap.  50, 
g  8),  lends  strong  support  to  the  contention  of 
claimants.  In  tbe  structure  of  tbe  section  aa 
originally  passed,  the  language  oondemnlog 
the  vessel  to  forfeiture,  following  upon  the  as- 
certained guilt  of  the  offending  penon,  wai 
□ot  separated  from  such  ascertainmeDt  1^  tbe 
intervention  of  a  semicolon. 

Id  tbe  case  of  QtiMton  v.  Hoyt  it  was  argued 
In  tfai8.court,  in  March,  1817,  by  Mr.  Hoftman 
and  Mr.  D.  B.  Ogden  for  defendant  In  error 
(16  U.  S.  8  Wheat.  2M(4:  894).  tbat  'by  every 
just  rule  of  construction  the  proceeding  by  in- 
dictment against  tbe  offender  and  bis  convic- 
tion must  precede  the  suit  in  rem  and  the  for- 
feiture of  the  vessel  The  phraseology  of  the 
act  Is  different  from  all  other  atatutea.  By 
those  statutes,  the  revenue  officers  have  power 
to  seize  and  proceed  in  rem  anlnsi  the  thing 
as  forfeited,  independent  of  any  criminal 

groceedings  against  the  offending  Individuals. 
<y  this  act  tbe  forfeiture  of  the  thing  is  made 
to  depend  upon  the  conviction  of  the  person, 
and  the  Pr^ident  alone  baa  power  to  seize, 
and  that  only  as  a  precautionary  measure,  to 
prevent  an  fatended  violation  of  tbe  lawi." 
Tbe  case  stood  over  for  reargument,  and  waa 
reargued  February '38,  and  decided  February 
27,  1818. 

And  the  act  in  its  present  form  was  enacted 
April  20,  thereafter.  And  although  the  argu- 
ment of  these  gentlemen  prevailed  on  otber 
propositions  berefnafter  discussed,  and  the 
court  waa  not  required  to  pass  upon  tbis  spe- 
cial cnntentlon.  It  could  not  have  escaped  the 
atteolion  of  the  Congreas  when  in  April,  1816, 
this  statute  was  8ub1«:ted  to  rerision.  If,  In  this 
revision,  Congress  had  purposed  to  authorize 
a  seizure  and  forfeiture  of  the  thing,  independ- 
ent of  any  criminal  proceedings  against  offend- 
ing IndivtduaU,  it  was  iti  duty  to  have  recast 
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tbe  pbriMologj  of  the  itatnte  and  put  it  in 
harmoDT  with  other  statutes  empowering  rev- 
«oue  omcera  to  seize  and  proceed  in  nm 
■nlwt  the  ttaiog  seized  for  forfeiture. 
^Tfae  libel  excepted  to  Dot  only  fails  to  allege 
that  the  Decessarv  criminal  intent  of  tbe  offend- 
lag  persons  has  been  in  any  wise  ascrrialned; 
It  aoes  not  even  ahow  who  tbe  offeodlog  per- 
MDs  are. 

Tbe  laoguase  of  the  statute  clearly  ahows 
that  the  act  oi  arming  muat  be  acoompanied 
with  the  epeclflc  ioleDt  therein  denounced,  to 
eraaummate  the  offense.  It  follows  the  spe- 
elflc  intent  must  be  laid  in  the  identical  per- 
sons, and  none  other,  ao  fitting  out  the  Tea- 
sel. 

Can  It  be  tolerated  that  a  libel  setting  up  tbe 
existence  of  this  esflentlal  Isct,  the  specific  in* 
tent  denounced,  apprises  the  owners  of  the 
vessel,  whose  property  is  sought  to  be  con- 
demned, of  ' tbe  nature,  essence,  and  idenUty 
of  the  offense  charged,  when  it  alleges  that  tbe 
government  is  not  Informed  of  tbe  names  of 
the  persons  so  fitting  out  tbe  vessel  f 

Is  it  not  apparent,  under  any  possible  inter- 
pretation of  the  statme,  that  tbe  identity  of 
the  persons,  for  whose  intent  In  doing  tbe  acts 
denounced  tbe  vessel  is  sought  to  be  forfeited, 
is  an  essential  of  tbe  offense  charged?  Can 
the  government  establish  the  specific  Intent  re- 

auired  witbout  proving  Its  etislence,  at  tbe 
me  of  fitting  out.  etc..  In  the  mind  of  the 
Identical  person  so  fitting  oatf 

Can  it  establish  tbe  identity  of  such  persons 
wfthont  charging  It  as  a  part  of  the  libel? 

In  no  system  of  pleading  Is  it  permissible  to 
supplement  pradtj  of  allegations  by  fullness 
of  proof. 

But  tbe  libel  excepted  to  In  the  pending  case 
does  not  even  allege  this  primary,  fundamen- 
tal (act,  without  which  "no  formture  could 
be  Incurred." 

Tbe«rord  "people,"  as  used  In  this  statute, 
was  defined  In  United  Stata  v.  Quinej/,  8t  U. 
8.  6  Pet.  445  (8:  458),  to  be  merely  descriptive 
of  the  power  in  whose  service  the  vessel  was 
intended  to  be  employed;  and  it  Is  one  of  the 
denominations  applied  by  the  act  of  Congress 
to  a  foreign  power. 

It  follows  that  the  word  "colony,"  and  the 
word  "district."  each  Is  also  descriptive  of  tbe 
power  in  whose  service  the  vessel  is  to  be  em- 
ployed; escb  is  also  one  of  the  denominations 
applied  by  the  act  of  Congress  to  a  foreign 
power.  It  is  equally  clear  iliat  tbe  added 
words,  "colony,  district,  or  people,"  do  not 
mean  a  part  of  a  colony,  a  part  of  a  district,  or 
a  part  of  a  people  or  many  people.  They 
mean  a  colony,  district,  or  people,  constituting 
a  body  politic,  that  is  charged  with  recognized 
political  power,  a  foreign  power. 

That  It  had  been  attempted  to  import  Into 
V.  8.  Rev.  Stat  g  6288,  the  effect  given  to 
S  7  of  the  foreign  enlistment  act  <59  Qeo.  III.) 
in  tbe  numerous  eases,  and  the  discussions 
thereof  arising  thereunder,  could  not,  it  Is 
presumed,  have  escaped  tbe  attention  of  tbe 
supreme  court;  the  Itata  Cam  had  been  t>efore 
It  on  application  for  a  writ  of  certiorari;  nor 
was  this  court  unaware  of  tbe  recommeoda- 
tioDS  of  Preaident  Hanison  to  Congress  based 
on  the  decision  of  the  Bata  Ctat;  nor  was  it 
unaware  tbat  tbe  Congress  bad  ^Ued  to  re- 
IM  U.& 


spond  to  those  recommendations,  when  lo 
Hay.  1896, in  WiboTgj.UniUd8tate»,\^^.%. 
68i]  (41:  280).  it  analyzed  the  sUtutes  grouped 
under  title  67,  NeutraKtjf  Lam,  and  inter* 
preted  their  effect  as  a  system. 

It  is  apparent  this  court.  In  the  Wibttrg  Caae, 
brougtitinoppneition  and  contrast  the  eleven 
sections  from  5381  to  5291,  for  the  purpose  of 
defining  and  ascribing  to  each  its  appropriate 
(unctions  In  tbe  statutory  system  thereby  en- 
acted, and  declared  that  "  ^  6288,  deals  with 
fitting  out  and  arming  vesseta  la  thta  coun- 
trr  In  favor  of  one  f onign  power  against  an- 
other fore^  power  wlA  which  we  are  at 
peace." 

The  court,  after  this  analysis  of  tbe  sections 
commented  on,  proceeds  to  set  forth  In  terms 
1  S8M,  under  which  Wlborg  was  Indicted. 
And  In  tbe  analysis  of  this  section  the  court 
makes  it  apparent,  from  Its  terms  as  contrasted 
with  g  5288,  theretofore  quoted  also  at  length, 
thatg  5286,  while  its  general  purpose  '"was 
undoubtedly  designed  to  secure  neutrality  in 
wars  between  two  other  nations,  or  between 
two  contending  parties  recognized  as  belliger- 
ents, hot  its  operation  Is  not  necessarily  de- 
pendent on  the  existence  of  such  state  of  l)el- 
ligerency." 

That  this  language  applies  to  %  5286  and 
not  to  g  6288  la  obvious,  not  only  from  the  con- 
lext,  but  also  because  g  6SS6  was  tbe  only  sec- 
tion under  consideration.  Its  meaning  and 
application  of  the  facts  under  consideration 
were  to  be  ascertained  by  reference  to  tbe  stat- 
utory system  as  a  whole:  and  the  opurt  demon- 
strated that,  though  this  section  was  placed 
under  title  67,  headed  NeuPraliiy,  and  though 
it  did  tend  to  secure  neutrality  In  wars  be- 
tween foreign  powers  or  recognized  belliger- 
encies. Its  operation  was  nttt  necessarily  de- 
pendent on  such  a  recognized  state  or  status  of 
lielllgereocy.  And  the  court  enfOTces  tbl* 
reasoning  by  reference  to  its  language,  follow- 
ing as  it  does  tbe  lecomneadauons  of  Presi- 
dent Washington. 

Mr.  Caic  leron  Carltale*  as  amicu* 
atria,  filed  a  brief,  by  permission  of  the 
court, 

Mr.  Chief  Justice  FoUer  deUvered  th* 

opinion  of  the  court: 

It  Is  objected  that  tbe  decree  was  not  final, 
but  inasmuch  as  tbe  libel  was  ordered  to  stand 
dismissed  If  not  amended  within  ten  days,  tbe 
prosecution  of  the  appeal  within  that  time 
was  an  election  to  waive  the  rigbt  to  amend 
and  tbe  decree  o(  dlsmlnal  took  diect  imme^ 
diately. 

In  admiralty  cases,  among  others  enumer- 
ated, the  decree  of  tbe  circuit  court  of  appeals 
is  made  final  In  that  court  by  the  terms  of. 
6  6  of  the  Judiciary  act  of  March  8,  1891, 
but  this  court  may  require  any  snch  case,  by 
certiorari  or  otherwise,  to  be  certified  "for  Its 
review  and  determination  with  tbe  same  power 
end  authority  In  tbe  case  as  If  It  bed  been  car- 
ried by  appeal  or  writ  of  error  to  the  supreme 
court,  tbat  is,  as  If  it  had  been  brought  di- 
rectly from  the  district  or  the  dreolt  court. 
96  SUL  at  L.  826,  chap.  617,  g  6. 

Accordingly  the  writ  of  certiorari  may  be 
Issued  In  such  cases  to  tbe  circuit  court  of  ap- 
peals, pending  action  1^  that  court,  and,  al- 
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though  this  Is  a  power  not  ordinarily  to  be  ex- 
ercised {Ameriean  Contt.  Co.  r.  JaeitonvHU, 
T.  iSbK.W.  R.  Co.  148  U.  8.  873.  8S6  [87:  486, 
403]),  we  were  of  oplnloo  ibat  the  circum- 
stances Justified  the  allowance  of  the  writ  In 
this  lostaoce,  and  Uie  caee  U  properlj  before  us. 

We  agree  with  the  district  lodse  thftt  the 
contention  that  forfeiture  under  U.  B.  Rev. 
Stat.  %  6288,  depends  upon  the  convlctloo  of  a 
person  or  persons  for  doing  Uie  acts  denounced 
u  untenable.  This  suit  »  a  cItII  auit  tn  rem 
for  the  condemnation  of  the  vessel  only,  and  fs 
.  Dota  criminal  orosecution.  The  twoproceediags 
sre  wholly  Inoependent  and  pursued  in  differ- 
ISO]  ent  'courts,  and  the  result  lo  each  might 
be  afiSereot.  Indeed,  forfeiture  migbt  be  de- 
creed If  the  proof  showed  the  prohibited  acu 
were  committed  though  lacking  as  to  the  iden- 
tity of  the  partlculnr  person  by  whom  they 
were  committed.  The  Palmyra,  25  U.  S.  12 
Wheat.  1  [6:  5811;  The  Ambrose  Light.  25 
Fed.  Rep.  408;  JTfe  Hetecr,  17  Fed.  Cas.  178. 

The  Palmyra  was  a  case  of  a  libel  of  infor- 
mation against  the  vessel  to  forfeit  her  for  a 
piratical  aggression,  under  certain  nets  of  Con- 
gress which  made  no  provision  tor  the  per- 
sonal punishment  of  the  oiTeDders,  but  it  was 
held  that,  even  if  such  provision  had  been 
made,  conviction  would  not  have  been  neces- 
aary  to  the  enforcement  of  forfeiture.  And 
Mr.  Justice  Story,  dellverinc  (be  opioton.said: 

"It  Is  well  known  that  at  the  common  Uw.  in 
many  cases  of  felonies,  the  party  forfeited  his 

floods  and  chattels  to  the  Crown.  The  for- 
eilure  did  not,  strictly  speaking,  attach  in 
rem;  bat  it  was  a  part,  or  at  least  a  conse- 
quence, of  the  Judgment  or  conviction.  It  is 
plain,  from  this  statement,  that  no  right  to  the 
goods  and  chattels  of  the  felon  could  be  ac- 
quired by  the  Crown  by  the  mere  commission 
of  the  offense;  but  the  right  attached  only  by 
the  conviction  of  the  offender.  The  necessary 
result  was,  that  in  every  case  where  the  Crown 
•ouebt  to  recover  such  froods  and  chattels,  it 
was  indispensable  to  estai>lish  its  right  by  pro- 
ducing the  record  of  the  judgment  of  convic- 
tion. In  the  contemplation  of  the  common 
law,  the  offender's  right  was  not  devested  until 
the  conviction.  But  this  doctrine  never  was 
applied  to  seizures  and  forfeitures,  created  by 
statute,  in  rem,  cognizable  on  the  revenue  side 
of  the  Exchequer.  Tbe  tblog  is  here  primarily 
considered  as  the  offender,  or  rather  the  of- 
fense is  attached  primarily  to  the  thing:  and 
this  whether  the  offense  be  malum  prohibitum 
mmttium  in  w.  The  same  principle  applies  to 
proceedings  in  rem,  on  seizuies  In  tbe  admir> 
ally.  Many  cases  exist  where  the  forfeiture 
for  acta  done  attaches  solely  in  rent,  and  there 
is  no  BGCompanjIcg  penmlty  in  pertonam. 
Many  cues  exist  where  Uiere Is  both  a  forfeit- 
ure *a  rem  and  a  personal  penalty.  But  in 
'  neither  class  of  casea  has  it  ever  been  decided 
that  the  prosecutions  were  dependent  upon  each 
&  1  ]otber.  But  the  practice  has  been,  *and  so 
this  court  understands  the  law  to  be,  that  tbe 
proceeding  in  rem  stands  independent  of  and 
wholly  unaffected  by  uiy  criminal  proceeding 
in  personam."  And  see  United  State*  v.  The 
Malek  AdM.  48  U.  S.  2  How.  210  [11:  289]; 
United  Statea  v.  The  Little  CharU$.  1  Brock. 
S4T. 

The  Hbd  alleged  that  the  Teasel  was  "for- 
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Dfsbed.  fitted  oat,  and  armed,  with  Intent  that 

she  should  be  employed  In  tbe  service  of  a  cer- 
tain people,  to  wit,  certain  people  then  en- 
gaged in  armed  resistance  to  tbe  government 
of  the  King  of  Spain,  in  the  island  of  Cuba,  to 
cruise  and  commit  hostilities  against  the  suh- 
Jecu,  citizens,  and  property  of  the  King  of 
Spain,  in  the  island  of  Cuba,  with  whom  lbs 
United  Slates  are  and  were  at  that  date  at 
peace." 

Tbe  learned  district  judge  held  that  this  was 
insufficient  under  U.  ti.  Rev.  Stat.  §  S283,  be- 
cause it  was  not  alleged  "that  said  vessel  bad 
t>een  fitted  out  with  Intent  that  she  be  em- 
ployed in  the  service  of  a  foreign  prince  or 
state,  or  of  anv  colony,  dlatrlct,  or  people  hmv 
oguizcd  as  such  by  tbe  political  power  of  Um 
United  States." 

In  Wiborg  v.  United  Statea,  163  U.  8.  632 
[41:  280],  which  was  an  indictment  under 
^  5286,  we  referred  to  the  eleven  sections  from 
62t<l  to  6201,  inclusive,  which  constitute  Title 
LXVIl.  of  the  Revieed  Statutes,  and  said: 
"The  statute  was  uodoubtedly  designed  tn 
general  to  secure  neutrality  In  wars  between 
two  other  nations,  or  between  contending  par- 
ties recognized  as  belligerents,  but  iu  operation 
la  not  necessarily  dependent  on  the  existence 
of  such  state  of  belligerency,"  and  the  consid- 
eration of  the  present  case  arising  under  g  B888 
cooflnns  us  In  the  rtew  thua  expressed. 

It  Is  true  that  In  giving  a  ritumi  of  tbe  aee- 
tions,  we  referred  to  g  ^88  as  dealing  "with 
fitting  out  and  arming  vessels  in  this  country 
In  favor  of  one  foreign  power  as  against  an- 
other foreign  power  with  which  we  aie  at 
peace."  but  that  waa  matter  of  general  descrip- 
tion, and  tbe  entire  scope  of  the  eeetion  was 
not  required  to  be  Indicated. 

Tbe  title  Is  beaded  "Neutrality,"  and  usu- 
ally called  by  way  of  convenience  tbe  "neu- 
trality act,"  as  the  term  "foreign  enlistment 
act"  is  applied  to  tbe  analogous  British  statute, 
but  this  does  not  operate  as  a  restriction. 

^Neutrality,  strictly  speakiDg,coosistsinrS2 
abstmenoe  from  any  participation  in  a  public, 
private,  or  civil  war,  and  In  impartiality  of 
conduct  toward  both  parties,  but  the  mainte- 
nance unbroken  of  peaceful  relations  between 
two  powers  when  tbe  domestic  peace  of  one  of 
tbem  is  disturt>ed  is  not  neutrality  in  the  sense 
in  which  the  word  is  used  when  tbe  disturb- 
ance has  acquired  nioh  head  as  to  have  de- 
manded the  recognition  of  belligerencv.  And, 
as  mere  matter  of  municipal  adminUtratioo, 
no  nation  can  permit  unauthorized  acta  of  war 
within  Its  territory  In  infraction  of  Its  aover 
elgoty.  while  good  faith  towards  friendly  a»- 
tluos  requires  their  prevention. 

Hence,  as  Mr.  Attorney  General  Hoar 
pointed  out  (18  Ops.  Atty.  Gen.  178),  though 
tbe  principal  object  of  the  act  was  **to  secure 
tbe  performance  of  tbe  duty  of  tbe  Untied 
States,  under  the  law  of  nations,  as  a  neutral 
nation  in  respect  of  foreign  powers,"  the  act  Is 
nevertheless  an  act  "to  punish  certain  offenses 
against  tbe  United  States  by  fines,  impriaon- 
ment,  and  forfeitures,  and  tbe  act  Itself  deflnea 
the  precise  nature  of  those  offenses." 

These  sections  were  brought  forward  froaa 
the  act  of  April  20,  1818  (8  Stat  at  L.  447. 
chap.  83),  enUtled  "An  Act  ia  Addition  to  the 
'Act  for  tbe  Pnnishment      Certain  Ctlinee 
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•gainst  tbe  Unlled  SUtes.*  and  to  Repeal  tbe 
Acta  tbereia  MeDtiooed,"  which  was  derived 
from  tbe  act  of  June  6,  ]?M  (1  Stat,  at  L.  881, 
«hap.  60),  entitled  "Ad  Act  In  Addition  to  tbe 
'Act  lor  the  Puoisbment  of  Certain  Crimes 
4gaiDst  tbe  TToited  States,'"  and  tbe  act  of 
Uarcb  8.  1817  (8  Stat  at  L.  870.  chap.  58),  en- 
titled "Ad  Act  more  Effectually  to  Freserre 
the  Neutral  BelatioDs  of  tbe  United 
■States." 

The  pl^y  act  of  Maieb  8. 1819  (8  SUt.  at 
L  SIO,  chap.  77;  XT.  S.  Rer.  Stat.  g|  4298- 
-4296,  5868)  supplemented  tbe  acta  of  1817  aad 
1818. 

The  act  of  1794,  which  has  been  generally 
Tecozcized  as  the  first  instance  of  municipal 
legislalion  in  support  of  the  obligations  of  neu- 
trality, and  a  remarkable  advance  in  the  devel- 
opment of  international  law,  was  recommended 
to  Congress  by  President  Washington  in  bla. 
«nnual  address  on  December,  8,  1798;  was 
■drawn  by  Hamilton;  and  pasned  the  Senate  by 
'ti3]the  'casting  vote  of  Vice  President  Adams. ' 
Ann.  8d  Cong.  11,  67.  Its  enactment  grew  i 
out  of  Uie  proceedings  of  the  then  French  Min- 
ister, which  called  for  President  Washington's 
proclamation  of  neutrality  In  the  ntring  of 
1798.  And  though  tbe  law  of  nations  nad 
been  declared  by  Chief  Justice  Jay,  in  bis 
charge  to  tbe  grand  jury  at  Richmond,  May 
122,  1798  (Whart.  St.  Tr.  49,  66),  and  by  Mr. 
Justice  Wilson,  Mr,  Justice  Iredell,  and  Judge 
Peterson  tbe  trial  of  Heofield  In  July  of  that 
Tear  (Whart.  St.  Tr.  66,  84)»  to  be  capable  of 
wing  enforced  In  tbe  courts  of  the  United 
State*  criminally,  as  well  as  civilly,  without 
farther  legislation,  yet  It  was  deemed  advisable 
to  pass  the  act  in  view  of  controversy  orer  that 
position,  and,  moreover,  in  order  to  provide  a 
•comprehensive  code  In  prevention  of  acts  by 
iudirlduals  witbln  our  Jurisdiction  inconsistent 
wHh  our  own  authority,  as  well  as  hostile  to 
friendly  powers. 

Section  ffS88  of  the  Revised  Btatntes  Is  as 
follows: 

"  Every  person  who,  within  the  limttsof  the 
United  States,  fits  out  and  arms,  or  attempts  to 
f\t  out  and  arm,  or  procures  to  be  fitted  out  and 
•rmed,  or  faoowlngly  Is  concerned  in  the  fur- 
Blehing,  fluting  out,  or  arming,  of  %nj  vessel 
with  Intent  that  such  vesael  shall  be  employed 
in  the  service  of  any  foreign  prince  or  state,  or 
of  any  colony,  district,  or  people,  to  cruise  or 
commit  hostilities  against  tbe  subjects,  citizens, 
or  property  of  any  foreign  prince  or  state,  or 
■of  any  colony,  diairict.  or  people  with  whom 
the  United  States  ue  at  peace,  or  who  Issues 
■or  delivers  a  commiasloD  wltfalD  the  territory  or 
Jurisdtctioo  of  tbe  United  States,  for  any  ves- 
•«1,  to  the  intent  that  she  may  be  so  empu^ed, 
Ahall  be  deemed  guilty  of  a  bigb  misdemeanor, 
ADd  shall  be  fined  not  more  than  $10,000,  and 
fmprlsoned  not  more  than  three  years.  And 
«Tery  such  vessel,  her  tackle,  apparel,  and  fur- 
niture, together  with  all  materials,  arms,  am- 
■nuDltioD,  aud  stores,  which  may  have  been 
procured  for  the  building  and  equipment 
thereof,  shall  be  forfeited;  one  half  to  the  use 
of  the  Informer,  and  the  other  half  to  the  use 
of  the  Unlled  States." 

By  referring  to  ft  8  of  the  act  of  June  S, 
1794,  g  1  of  the  act  of  1817,  and  §  8  of  tbe  act 

U.S. 


of  1818.*whicb  are  given  In  tbe  margin,  fit[ff4 

will  bo  seen  tbat  the  words  "or  nf  any  colony, 
district,  or  people"  were  inserted  in  tbe  origi- 
nal liw  bj  Oe  Mt  0(  1SVJ,  ctrrled  fmwud  oj 
the  act  of  1816,  ud  so  Into  g  BQ88. 

The  Immedtate  occasion  of  the  passage  of 
the  act  of  March  8,  1617,  appears  to  have  been 
a  communication,  under  date  of  Dnrt^mber  20, 
1816,  from  Ibc  Portuguese  minisier  to  >Ir. 
Monroe,  then  Secretary  of  State,  Informing 


+Act  of  Juae5.17lH:  •*8«a1L  Tbat  If  anr  person 
Blinll  wlthlD  any  or  tbe  ports,  harbors,  bays,  riven, 
or  other  watera  of  tbe  tJnlted  States,  fit  oot  and  am 

or  attempt  to  Qt  outand  arm.  or  procure  to  boQtted 
imt  nnd  nrmed.  or  shtill  knowlatflr  he  ooDcerned  la 
ihf  tiirriishinir.  Qttintr  out,  orarminfrof  any  ehlpor 
v<'8s<'l  with  Int^^'nt  that  such  ship  or  veaeel  sball  be 
cinpInj-L'i]  In  tbe  service  of  uay  otber forelffo  prince 
or  state  to  cruise  or  commit  taostllltles  upon tnesotK 
Jt'Cts.cltlwns.orpropertyof  any  other  foreign  prlncs 
or  Btatc  with  whom  the  United  States  are  at  peaae,or 
ihall  fsauc  or  deliver  a  coniailulon  wlttiiu  tbe  tn- 
rltory  orjurlsrllctlon  of  the  United  states  for  any 
flhip  or  vewM'l  to  the  Intent  that  she  may  be  em- 
[iluyed  as  iiforepiilii,  every  such  [lenon  BO  ofTeodlnv 
shall  upon  conviction  lie  adjudtred  guilty  of  a  bl^ 
itns<!<'n)fanor,  and  sbHil  be  fitted  and  Imprisoned  at 
111''  ^lis^■^(■tlon  of  the  court  In  which  the  convicUoa 
chilli  lie  had,  so  as  the  nne  to  l>e  Imposed  sball  to  no 
case  be  more  than  $5,OuO  and  tbe  term  of  imprlaoD- 
ment  shall  not  exceed  three  years,  and  every  such 
Ship  or  vessel  wltb  her  tackle,  apparel,  and  furni- 
ture toiri-tlxT  wltb  all  materials,  amis,  ammunition, 
mil!  stores  which  may  have  been  proonred  for  tbe 
.tiuiMlriiT  and  equipment  tberrof  BOall  tM  forfeited* 
one  half  to  the  use  of  any  person  who  sball  vivein- 
Tormat  ion  of  tbe  otTenae.  and  tbe  other  half  to  tbe 
use  of  the  United  States." 

Act  of  Mnreh  3.  IHIT:  "That  If  any  person  shall, 
within  the  llriiits  of  the  United  Scutes,  fit  out  and 
arm.  or  atteiii[>t  to  Qt  out  and  anii.  or  procure  tO  be 
fitted  out  and  armed,  or  shall  knowinirly  be  con- 
cerned in  tbe  f  urnisblnir,  fltllnif  out.  or  armlnir.  of 
Hny  Bueh  ship  or  vessel,  wltb  Intent  that  such  ship 
or  vessel  Hhal)  be  employed  In  the  8i-r\  lce  nf  any 
fnrefirn  prince  or  state,  or  of  any  ci'icii  v ,  iii-trict.  or 
IX'tiple  lo  cruise  or  commit  bostilitn  k.  or  <o  nid  or 
er)-o|»THte  In  any  warlike  mrM^iiri-  whatever, 
ajriiiiist  the  Kiihj(.-cls,  cUizi  iis,  nr  [it > ipcrty,  of  any 
prlnc  or  sfiif I',  or  of  any  coIivtiv,  ili-Ii'u-i,  nr  peo- 
ple with  whoiiL  (he  trnilcd  Stut'-t  ure  at  peace, 
fvi-ry  aueh  iierwon  so  iiiri'iidiiii,'  sIulII.  upon  convic- 
tion, Ih'  iidjiidtfi  il  Biiilty  of  a  hifli  riilsdetneanor, 
ami  shall  be  fined  iiiid  linprl'fOTU'd  ut  tlie  dlaeretkin 
of  the  eniirl  in  which  the  cm  vli-f  ion  tihiill  be  had.  so 
\hi-  llni-  to  t>e  imposed  shall  in  no  case  be  more 
timn  5111,00(1.  mid  the  term  of  iiri|ivi?iunmcnt  shnll 
Hot  exi'i'''ii  trii  years;  and  every  Hiieli  ship  or  ves- 
Bi  l.  wnii  hiT  iiicklc,  appart-l,  and  furniture,  tii- 
Ketherwlth  all  Tiuiterhils.  arine,  kiiiiti untf ion,  and 
Btores.  which  may  have  hei-n  prni  itri  tl  for  the 
buildlnfr  niid  ei|uipinent  llii  reof,  stmil  ho  forfeited, 
one  half  to  the  use  of  any  piTsoii  wlio  Hlitiil  tfive 
Infornirttlon,  and  the  other  lialf  to  the  use  of  the 
United  Slates." 

■  Ac'i  of  AitII  20,  1918:  Sec.  3.  That  If  anv  pi-rpou 
HjuII.  within  the  limit  of  Ilie  Uiiin  d  Stufes,  fit  mit 
Iitui  irirni,  iir  attempt  to  ill  oul  and  aiTu,  or  proi'nre 
ill  ho  hill  d  out  and  armed,  or  hIuiII  knoivinirly  hi) 
(  oiii  oi  ill  i|  ui  I  hc>  f  urriLshuiff,  tlttinu  on  t,  or  aru)  Hij.', 
<if  un^  sliir>  or  vet-fii  l.  with  Intent  iliat  such  ship  nr 
Vessel  shall  I"-  eniployed  In  the  scrviee  of  any  fnr- 
eljin  prince  or  state,  or  of  any  colony,  di-iti  irt,  or 
people,  to  eruts<:  or  commit  ho-illllles  iit'iori-;t  the 
tubjeeta.  citizens,  or  property  of  ariy  fnri  ii.-n  |irui'-e 
or  stale,  or  of  any  colony,  district,  or  p.  i>ple.  with 
Tvhijin  (he  Unlt*'d  Stules  arc  at  peace,  or  shall  Issue 
or  deliver  a  coinniiiwion  within  the  territory  or 
jurlsdlelion  of  the  rniied  States,  for  unyshiti  or 
veiwel,  lo  the  Intent  tlial  she  may  be  emplnyeil  iis 
afore-;iid,  i  very  per^^on  •<•<  (ifTendtnif  shall  be  deeiuoil 
(rinlt>  i<\  n  ini;h  nn'.iii-Tiii'iinor,  luiil  ''l:all  Ih'  lliifd 
tiot  niiiro  than  ?|n,(i<|o,  anil  irnprt,'<oninoiit  not  more 
Ihiui  thr'--'  v' ar^;  htkI  every  kiK'Ii  ship  nr  ves-;i-l, 
with  her  taekh  .  ai^parel,  aiirl  Jnnnnire,  lov'ther 
iviih  !ili  niateri:ds,  airiip.  ammunition.  ,ind  stores, 
Tvhic'li  nuiy  have  hoiTi  prueured  for  the  bulldlnK 
and  eiiuipmeni  I  In  roof,  i^hall  be  forfelt*}d:  onebaU 
lo  Ihi'  UHoof  Iheuiloriner,  and  the  Other  half  to  tlw 
use  of  the  United  States." 
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him  of  the  tlt\ng  uut  of  priToteere  at  BalH- 
more  to  act  agafusi  P*irtngal,  !o  case  It  ihould 
turo  out  tbat  tbat  governmcut  was  at  war 
Willi  the  "self-siylecT  goveroment  of  Buenos 
Ajres,"  and  aoliciling  "the  proposition  lo  Con- 
gresa  of  such  provisions  of  uw  as  wUI  prevcDt 
such  attrmpts  for  tbe  future."  Oo  December 
26,  1816,  PresldeDt  Madlaoa  aent  a  apeclal  mra- 
lan  to  CoDgresa,  io  whicb  he  referred  to  tbe 
Bo]  loefficaCT  of  existing  laws  "to  'prevent 
violations  of  toe  obligations  of  the  United  States 
as  a  DatioD  at  peace  towarda  belligereot  parties 
and  other  unlawful  acts  on  tbe  bisb  seas  by 
armed  ressels  equipped  witbln  the"  waters  of 
tbe  Uoited  States,"  and,  "with  avlewtomain- 
taiD  more  efTectual]  j  tbe  respect  due  to  tbe  laws, 
to  the  cbHrucler,  and  to  tbe  neutral  aud  pacific 
relations  of  the  United  States,"  recommended 
further  legislative  provistoDS.  This  mesMifre 
was  transmitted  to  the  minister  Decembers?, 
and  he  was  promptly  officially  informed  of  the 

Sassage  of  tbe  bct  in  tbe  succeeding  month  of 
[arch.  Oeneta  Arbibraiion  Gate,  United 
States,  188.  In  Mr,  Dana's  elaborate  note  to 
S  489  of  bis  edition  of  Whealoo,  it  is  said  that 
the  words  "colony,  dlatrict,  or  people,"  were 
Inserted  on  tbe  suggestion  of  the  Spanish  min- 
ister tbat  the  South  American  provinces  in  re- 
volt and  not  recognized  as  Independeot  might 
S6]not  be  Included  Id  *tbe  word  "state.**  Un- 
der tbe  circumstances  tbia  act  wu  entitled  aa 
"to Preserve  theNeutra)  Relationsof  the  United 
States,"  while  tbe  title  of  tbe  act  of  1794  de- 
scribed It  as  "in  addition"  to  the  crimes  act  of 
April  80,  1790  (1  Stat  at  L.  112,  chap.  9),  and 
tbe  act  of  1818  was  entitled  in  the  same  way. 
But  there  la  nothing  In  all  tbIa  to  Indicate  tbat 
tbe  words  "coloDy,  dlatrict.  or  people"  bad 
reference  solely  tocommuofileswbosebelHger- 
eocy  bad  been  recognized,  and  the  history  of 
the  times,  an  interesting  review  of  which  has 
been  furnished  us  by  the  Industry  of  counsel, 
does  Dot  sustain  tbe  view  tbat  Insurgent  dis- 
tricts or  bodies,  unrecognized  as  belligeren's, 
were  not  Intended  to  be  embraced.  On  the 
contrary,  tbe  reasonable  conclusion  Is  tbat 
tbe  insertion  of  the  words  "district  or  peo- 

{>1e,"  should  be  attributed  to  the  intention  to 
ncludc  such  bodies,  as,  for  Instance,  the  so- 
called  Oriental  Republic  of  Artigas,  and 
the  goTemmenta  of  Petlon  and  Cbiisiophe, 
whose  attitude  had  been  passed  oo  by  tbe 
courts  of  New  York  more  tbao  a  year  before 
in  Hojft  T.  Gdaton,  18  Johns.  141,661.  which 
was  then  pending  In  this  court  on  writ  of  error. 
There  was  no  reason  why  they  should  not 
have  been  Included,  and  It  la  to  the  extended 
enumerntlon  as  covering  revolutionary  bodies 
laying  claims  to  rights  m.  sovereignty,  whether 
recognized  or  unrecognized,  that  Chief  Justice 
Marshall  manlfeatlr  referred  In  saying.  In  Tlie 
Gran  Para,  20  U.  8. 7  Wheat.  471,  4M  [6:  BOl, 
606],  that  the  act  of  1817  "adapu  tbe  previous 
laws  to  tbe  actual  situation  of  tbe  world."  At 
all  eveata.  Congress  imposed  do  limitation  on 
tbe  words  "colony,  district,  or  people,"  by  re- 
quiring political  recognition. 

Of  course  a  political  community  wboae  in- 
dependence has  been  reoogDixed  is  a  "state" 
under  the  act;  and,  if  a  body  embarked  In  a 
revolutionary  political  movemMit,  whose  Inde- 
pendence baa  not  been,  but  whose  belligerency 
has  been,  recognized,  la  also  embraced  by  that 
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term,  then  the  words  "colony,  district,  or  peo- 
ple," instead  of  being  limited  to  a  political 
community  which  has  been  recognized  as  a 
belligerent,  must  necessarily  be  held  applicable 
to  a  body  of  ineurgenta  associated  together  la 
a  common  political  enterprise  and  carrying  od 
hostilities  aninst  the  parent  country,  in  tbe 
eCFort  to  achieve  'IndepeDdeiice,  altbough[5T 
recognition  of  lielllgerency  has  not  been  ac- 
corded. 

And  as,  agreeahlv  to  tbe  principles  of  inter- 
national law  and  tbe  reason  of  the  thing,  the 
recognition  of  belligcrencv,  while  not  confer- 
ring all  tbe  rightaof  an  tnaependent  state,  cod- 
oedes  to  tbe  government  recognized  the  rigbts, 
and  imposes  upon  it  tbe  nbligationa,  of  an  In- 
dependent state  in  matters  relating  to  the  war 
being  waged,  no  adequate  ground  Is  perceived 
for  holding  that  acts  la  aid  of  such  a  govern- 
ment are  not  In  aid  of  a  state  in  the  aeoae  of 
tbe  statute. 

Contemporaneous  decisions  are  not  to  the 
contrary,  though  they  throw  no  special  lighl 
upon  the  precise  question. 

QOtUm  V.  Hoyt.  16  U.  S.  S  Wheat.  246  [4: 
8811,  decided  at  February  term,  1818  (and  be- 
low January  and  February,  1816),  was  an  ac- 
tion of  trespass  against  the  collector  and  sur- 
veyor of  the  port  of  Mew  York  for  seiziog  tbe 
ship  American  Eagle,  her  tackle,  appareC  etc 
The  seizure  was  made  Julv  10, 1810.  by  order 
of  President  Madison  under  $  8  of  the  act  of 
1794,  correaponding  to  §  S288.  Tbe  ship  was 
intended  for  tbe  service  of  Petlon  against 
Christopbe,  who  bad  divided  Uie  island  of 
Hayti  between  tbem  and  were  engaged  in  a 
bloody  contest,  but  wboxe  belligerency  had  not 
been  recognized.  It  was  held  that  the  service 
of  "any  foreign  prince  or  state"  Imported  % 

ftrfnce  or  state  which  bad  been  recogoised  by 
be  govemmeot,  and  as  there  was  no  recogni- 
tion To  any  manner,  tbe  question  whether  tbe 
recognition  of  tbe  belligerency  of  a  dtfacU> 
sovereignty  would  bring  it  within  those  words 
did  not  arise. 

The  case  of  The  EttnUa,  17  T7.  B.  4  Wheat. 
298  [4;  674],  involved  tbe  capture  of  a  Veoe- 
zuelan  privateer  on  April  24, 1817.  There  was 
a  recapture  by  an  American  vessel,  and  tbe 
prize  thus  came  before  the  court  at  New  Or- 
tecms  for  adjudication.  Tbe  privateer  wa* 
found  to  have  a  regular  commission  from  Boli- 
var, issued  aa  early  as  1816,  but  It  bad  violated 
g  8  of  Uie  act  of  1794.  which  b  the  same  as  ^  t 
of  the  act  of  1816.  omitilog  the  words  "colony, 
district,  or  people"  (and  Is  now  g  5382  of  tbe 
United  States  Revised  Sututes),  by  enlisting 
men  at  New  Orleans,  provided  Venezuela  was 
a  *state  wllhin  the  meaolDg  of  Uiat  act.  [ff» 
The  decision  proceeded  on  the  gronnd  tbat 
Venezuela  was  to  be  so  regarded  on  the  tfaeoiy 
that  recognition  of  belligerency  made  the  bellig- 
erent to  that  Intent  a  state. 

In  The  Nueva  Anna,  19  U.  S.  6  Wheat  1«» 
fS:  289],  the  record  of  a  prize  couri  at  "Oal- 
veztown,"  constituted  under  tbe  authority  of 
tbe  "Mexican  Repablic."  was  offered  In  proof, 
aod  tbis  court  refuted  to  recognize  tbe  bellig- 
erent rigbt  claimed,  because  our  government 
had  not  ackuowledged  "the  existence  of  any 
Mexican  Republic  or  state  at  war  with  Spain: 
and  in  77ie  Gran  Para.  20  U.  8.  7  Wheat.  471 
[S:  601],  Chief  Justice  Marshall  refemd  l» 
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>o«  Atks  u  a  state  within  the  meaniDg  of 
ycx  of  1701 

rem  if  the  word  "state"  as  preriously  em- 
ed  Admitted  of  a  less  liberal  sieniflcation. 
stiould  the  meactog  of  the  words  "colony, 
-ict.  or  people"  be  cooflned  only  to  parties 
irnized  as  helligerent?  Neither  of  these 
da  is  used  as  equivalent  to  the  word  "state," 
ifaey  were  added  to  enlarge  the  scope  of  a 
Lite  which  already  contained  that  word. 
:  statnte  does  not  say  foreign  colony,  dis- 
I,  or  people,  nor  was  it  necessary,  for  the 
rrace  Is  to  that  which  Is  part  of  the 
ninioii  of  a  foreign  prince  or  state,  though 
in^  in  hostility  to  such  prince  or  state.  Nor 
tbe  words  apt  If  confined  to  a  belligerent. 
«,rgaed  br  counsel  for  the  ^OTeroment,  an 
urgent  colony  under  tbe  act  is  the  same  be- 
e  aa  after  the  recognition  of  belligerency,  as 
twn  by-  ihe  instance  of  tbe  colonies  of 
enos  Ayres  and  Bsragnay,  the  belligerency 
one  having  been  recognized  but  not  of  the 
\eT.  while  the  statute  was  plainly  applicable 
botb.  Nor  Is  district  an  appropriate  desig- 
Uon  of  a  recognized  power  de  faeto,  since 
cli  a  power  would  represent,  not  tbe  territory 
tually  held,  but  the  territory  covered  by  the 
dmof  soTereignty.  And  theword  "people," 
i»n  not  tued  as  the  equivalent  of  state  or  oa- 
ts, mutt  apply  to  a  body  of  persons  less  than 
state  or  nation,  and  thu  meaning  would  be 
Uafied  by  condderlng  it  as  applicable  to  any 
tosplidated  political  body. 
Id  Untied  State*  v.  Quintw,  81  U.  B.  6  Pet. 
\&.  467  [8:  458. 466],  an  indictmeDt  under  the 
1  ae<^ionof  the  act  of  1818,  tbe  court  disposed 
I  ttw  f (dlowlDg,among  other  noiots,thu6:  "The 
•91  *l8St  InstnictloD  or  opinion  asked  on  tbe 
art  of  the  defendant  was:  That  according  to 
le  evidence  in  the  cause,  the  United  Provinces 
f  Bio  de  la  Plata  Is,  and  was  at  tbe  time  of 
tie  offense  alleged  In  the  indictment,  a  govern- 
loit  acknowledged  by  tbe  United  States,  and 
bus  waa  a  ttate  and  not  a  peopk  within  the 
Deaoing  of  the  act  of  Congress  under  which 
he  defendant  Is  indicted;  the  word  'people'  in 
hat  act  being  intended  to  describe  communl* 
iea  under  an  existing  government  not  recog- 
lized  by  the  United  States;  and  that  the  indict- 
neat  therefore  cannot  be  supported  on  this 
ividence.  "The  indictment  charges  that  tbe 
lefendant  was  concerned  in  fitting  out  the 
Bolivar  with  intent  that  she  should  be  employed 
in  tbe  service  of  a  forei^  people;  that  is  to  sav. 
Id  tbe  service  of  tbe  United  Provinces  of  Rio 
la  Plata.  It  was  In  evidence  that  the  United 
Provinces  of  Rto  de  la  Plata  had  been  regu- 
larly acknowledged  as  an  independent  nation 
l^tbe  eiecuUve department  of  the  government 
of  the  United  States  before  the  year  1827. 
And  therefore  It  is  argued  that  the  word  'peo- 
ple' is  not  properly  applicable  to  that  nation  or 
power.  Tlie  objection  is  one  purely  technical, 
and  we  think  not  well  founded.  The  word 
'people.'  as  here  used,  is  merely  descriptive  of 
the  power  In  whose  service  the  vessel  waa  In- 
tended  to  be  employed;  and  It  Is  one  tA  the 
denominations  applied  by  the  act  of  Congress 
to  a  foreign  power.  Tbe  words  are,  'in  the 
ttrvice  of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people.'  The  applicatioo  of 
tbe  word  'people'  is  rendered  sufflciently  cer- 
l^D  by  what  follows  under  the  videlicet,  'that 
is  to  say,  the  United  Provinces  of  Rio  de  la 
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I  Plata.'  This  particulajizes^that  which  by  the 
word  'people'  is  left  too  general.  Tbe  descrip- 
tions are  no  way  repugnant  or  inconsiatent 
with  each  other,  and  muy  well  stand  together. 
That  which  comes  under  tbe  videlicet  only 
serves  to  explain  what  is  doubtful  and  obscure- 
in  tbe  word  'people.'" 

All  that  was  decided  was  that  any  obscurity 
In  the  word  "people"  as  applied  to  a  recog- 
nized government  waa  cureti  by  the  videlicet. 

*NeAitt  V.  Luafii/tgton.AT.  R.  788,  was[60' 
an  action  on  a  policy  of  insurance  in  the  usual 
form,  and  among  tbe  perils  insured  against 
were  "pirates,  rovers,  tbtevcs,"  and  "arrestee, 
restraints,  and  detainments  of  all  kings,  princes, 
and  people,  of  what  nation,  condlUon,  orqual- 
ity  soever."  The  vessel  with  a  cargo  of  corn 
was  driven  into  a  port  and  was  seized  by  a. 
mob  who  assumed  the  government  of  her  and 
forced  tbe  captain  to  sell  the  com  at  a  low 
price.  It  was  ruled  Uiat  this  was  a  loss  by 
pirates,  and  the  maxim,  Nbteitur  a  toeiit,  wu 
applied  by  Lord  Kenyon  and  Mr.  Justice  Bul- 
ler.  Mr.  Justice  Bulier said:  " 'People' means 
'the  supreme  power;'  'the  power  of  tbe  coun- 
try,' whatever  it  may  be.  This  appears  clear 
from  another  part  of  the  policy;  for  where- 
the  underwriters  insure  against  the  wrongful 
acts  of  iodividnals,  they  describe  them  by  the 
names  of  'pirates,  rogues,  thieves;'  then  hav- 
ing stated  all  the  individual  persons  against 
whose  acts  they  engage,  they  mention  other 
risks,  those  occasioned  by  tbe  acts  of  'kings, 
princes,  and  people  of  what  nation.  cooditioD, 
or  quality  soever.'  Those  words  therefore  must 
apply  to  'nations' in  their  collective  caracliy." 

As  remarked  In  tbe  brief  of  Messrs.  Richard 
H.  Dana,  Jr.,  and  Horace  Gray.  Jr.,  filed 
by  Mr.  Cusliing  in  Mauran  v.  Allianee  Ins. 
Go.  78  U.S.  6  Wall.  I  [18  :  886],  the  words 
were  "doubtless  originally  inserted  with  the 
view  of  enumerating  all  possible  forms  of  gov- 
eroment,  monarchic^,  aristocratical,  and  dem- 
ocratla 

The  British  foreign  enlistment  act  (50  Geo. 
III.  chap.  69)  was  bottomed  on  the  act  of 

1818,  and  the  7th  section,  the  opening  portion 
of  which  is  given  below.f  corresponded  to  the 


f'That  if  any  person,  within  any  part  of  the 
UaltRd  Klnffdoni.  or  In  anj  part  of  Hts  Majesty's- 
domfnlons  beyond  the  seas,  shall,  without  the  leave 
and  license  or  His  Hajeaty  for  that  purpose  first 
had  and  obtained  as  aforesaid,  equip,  furnish,  fit 
out,  or  arm,  or  attempt  or  eodeavov  to  equip,  fur- 
nish, fit  out,  or  arm,  or  procure  to  be  equipped, 
furnished,  fitted  out,  or  armed,  or  shall  koowiDRly 
aid.  Hsslet,  or  be  concerned  in  the  equlpplngr,  f  ur- 
ntBhlnir.  flttinir  out,  or  armlpg  of  any  ehip  or  vessel 
with  Intent  or  In  order  that  such  ship  or  vessel 
shall  t>e  employed  In  the  service  of  any  foreiiii) 
prince,  state,  or  potentate,  or  of  any  foreign  colony, 
provlnoe.  or  part  of  any  province  or  people,  or  of 
any  person  or  persons  exerclslnir  or  assumlngr  to 
exercise  any  powers  of  frovernment  In  or  over  any 
forelfrn  state,  colony,  province,  or  part  of  any 
province  or  people,  as  a  transport  or  storesblp,  or 
witn  Intent  to  cruise  or  commit  hostilities  HRElnst 
any  prince,  state,  or  potentate,  or  against  the  sut>- 
ivcta  or  citizens  of  any  prince,  state,  or  potentate, 
or  affalnst  the  persons  exerclslnfr  or  assuming  to 
exercleo  the  powers  of  trovernment  in  any  colony, 
province,  or  part  of  any  province  or  country,  or 
atralnstthe  Inhabitants  of  any  forelsrn  colony,  prov- 
ince, or  part  of  any  province  or  country,  with 
whom  His  Hnjesty  shall  not  then  be  at  war:  or 
shall,  within  the  United  Kingdom,  or  any  of  His 
MHjesty's  dominions,  or  In  any  settlement,  colony, 
frritory.  Island,  or  place  belonElngr  or  suhJeoC  to 
His  Hajesty.  Issue  or  deliver  any  commission  for 
any  ship  or  vessel,  to  the  Intent  that  such  ship  or 
vessel  shall  be  employed  as  aforesaid,"  etc. 
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4)l]8d  *8ectloii  of  ^at  ^ct  Iti  temii  were, 
liowerer,  coosiderably  Inoader  and  left  less  to 
coostraction.  But  we  think  tbe  words  "cxiIodt, 
district,  or  people"  must  be  treated  aa  equally 
«omprebenuTe  In  tbeir  bearing  bere. 

Id  the  case  of  The  Salvador,  L.  R  8  P.  C. 
"SIS,  tbe  Salvador  bad  been  seized  under  war- 
rant of  tbe  goTemor  of  tbe  Babama  islands 
and  proceeded  against  In  tbe  rice  admiralty 
■court  tbere  for  breach  of  that  section,  and 
was.  upon  the  hearing  of  the  cause,  ordered  to 
be  restored,  the  court  not  being  satisfied  that 
ibe  vessel  was  engaged,  within  tbe  meaning  of 
tbe  section,  io  ^ding  parties  in  iDsurrectinn 
apainat  a  foreign  government,  as  such  parties 
-did  not  assume  to  exercise  tbe  powers  of  gov- 
-ernroent  over  any  portion  of  the  territory  of 
such  government.  This  decidon  was  over- 
ruled on  appeal  by  the  judicial  oommlitee  of 
Ibe  privy  council,  and  Lord  Cairos,  delivering 
tbe  opioioD,  said:  "It  is  to  be  observed  that 
this  part  of  the  section  is  in  tbe  aliemative. 
Tbe  ship  may  be  employed  in  tbe  service  of  a 
foreign  prince,  state,  or  potentate,  or  foreign 
state,  colony,  province,  or  part  of  any  province 
or  people;  that  to  to  nj,  it  you  fina  any  con- 
solidated body  Io  tbe  foreign  slate,  whether  It 
be  the  poteotate,  who  has  tbe  absolute  domin- 
ion, or  the  government,  or  a  part  of  the  prov- 
ince or  of  tbe  people,  or  the  whole  of  tbe 
province  or  the  people  acting  for  themselves. 
Ibat  is  sufficient.  But  by  way  of  alternative 
It  is  suggested  that  tbere  may  be  a  case  where, 
althoiign  you  cannot  say  that  tbe  province,  or 
the  people,  or  ■  part  of  the  province  or  people 
are  employing  tbe  ship,  tbere  yet  may  be  some 
^2]person  or  persons  who  may  *be  ezercisiog, 
or  assuming  to  exercise,  powers  of  government 
in  the  foreign  colony  or  state,  drawing  tbe 
whole  of  the  material  aid  for  the  hostile  pro- 
ceedings from  abroad;  and  therefore,  by  vay 
«r  alternative,  It  Is  stated  to  be  sufflcfeot,  if 
you  find  the  ship  prepared  or  acting  In  tbe 
service  of  'any  person  or  persons  exercislDg, 
or  assuming  to  exercise,  any  powers  of  govern- 
ment in  or  over  any  foreign  state,  colony,  prov- 
ince, or  part  of  any  province  or  people;' but  tbat 
alternative  need  not  be  resorted  to  If  yon  find 
Uie  ship  to  fitted  out  and  armed  for  tbe  pur- 
pose of  being  'employed  Io  the  service  of  any 
foreign  state  or  peoiue,  or  part  of  any  prorlooe 
-or  people.'   .   .  . 

"It  may  he  (it  is  not  necessair  to  decide 
whether  it  is  or  not)  that  you  could  not  state 
who  were  the  person  or  persoos,  or  that  tbere 
were  any  person  or  persons  exercising,  or  as- 
suming to  exercise,  powers  of  government  In 
Cuba,  in  opposition  to  tbe  Spanrsb  authorities. 
Tbat  may  be  so:  tbeir  lordships  express  no 
opinion  upon  that  subject,  but  ibey  will  as- 
sume ibat  there  might  be  a  difficulty  in  bring- 
log  the  case  within  that  second  alternative  of 
tbe  soctioD;  but  their  lordships  are  clearly  of 
opinion  tbat  there  is  no  difficulty  in  bringing 
the  case  under  the  first  nltemative  of  the  sec- 
tion, because  their  lordships  find  these  prop- 
ositions established  beyond  all  doubt.— there 
was  an  insurrection  in  the  island  of  Cuba;  there 
were  InsurRents  who  bad  formed  themselves 
iQto  a  body  of  people  acting  together,  under- 
taking and  conducting  hostilities;  these  Insur- 
gents, beyond  all  doubt,  formed  part  of  the 
province  or  people  of  Cuba;  and  beyond  aU 
doubt  the  sblp  !o  question  was  to  be  employed, 
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and  was  employed,  in  connection  with  and  in 
the  service  of  thto  body  of  insurgents." 

We  regard  these  observations  as  entirely 
apposite,  and  while  tbe  word  "people" 
mean  tbe  entire  body  of  tbe  inhabitants  of  a 
state,  or  tbe  state  or  nation  collectively  in  Its 
political  capacity,  or  the  ruling  power  of  the 
country.  Its  meaning  In  this  branch  of  tbe  sec- 
tion, taken  in  connection  with  the  words  "col- 
ony" and  "district,"  covers  in  our  judgment 
any  insurgent  or  Iniurrectlbnary  "body  of 
people  acting  together,  undeHakmg  and  con- 
ducting hostilities,"  although  *its  bel1iger[63 
ency  has  not  been  recognized.  Nor  is  this  view 
otherwise  than  confirmed  by  the  use  made  of 
the  same  words  In  the  succeeding  part  of  the 
sentence,  for  they  are  tbere  employed  iu  an- 
other connection,  that  Is,  in  relation  to  the 
cruising,  or  the  commission  of  hostilities, 
"against  tbe  subjects,  citiEens,  or  property  of 
any  foreign  prince  or  state,  or  of  any  colony, 
district,  or  people,  with  whom  the  United 
States  are  at  peace;"  and,  as  thus  used,  are 
affected  by  obvlou^y  different  considerations. 
If  the  oecessitv  of  recognltfon  in  respect  of 
the  objects  of  Aostilltles,  by  sea  or  land,  were 
conceded,  that  would  not  involve  the  conces- 
sion of  such  necessity  in  respect  of  Uioae  fw 
whose  service  the  vessel  is  fitted  out. 

Any  other  conclusion  rests  on  the  unreason- 
able assumption  that  tbe  act  is  to  remain  in- 
eCfectual  unless  tbe  government  incurs  tbe 
restraints  and  liabilities  Incident  to  an  acknowl- 
edgment of  belligerency.  On  the  one  hand, 
pecuniary  demands,  reprisals,  or  even  war, 
may  be  the  consequence  of  failure  in  tbe  per- 
formance of  obligatlooB  towards  a  friendly 
power,  while,  on  the  other,  tbe  recognition  of 
belligerency  Involves  the  rights  of  blockade, 
visitation,  search  and  seizure  of  contraband 
ariicles  on  tbe  high  seas  and  abandonment  of 
claims  for  reparation  on  account  of  damagea 
suffered  by  our  citizens  from  the  prevalence  of 
warfare. 

Ko  intention  to  circumscribe  tbe  means  of 
avoiding  the  one  by  Imposing  as  a  condition 
tbe  acceptance  of  the  contingencies  of  the  other 
can  be  impoted. 

Belligerency  is  recognlced  when  a  political 
struggle  has  attained  a  certain  magnitude  and 
affects  the  Interests  of  the  recognizing  power; 
and  in  the  instance  of  maritime  operations, 
recognition  may  be  compelled,  or  the  vessels 
of  the  insurgents.  If  molesting  third  parties, 
may  be  pursued  as  pirates,  TAs  Ambnm 
Lights  2S  Fed.  Rep,  408;  8  Whart  Interna- 
tional Law  Dig.  g  881 ,  and  authorities  cited. 

But  it  belongs  to  the  political  department  to 
determine  when  belligerency  shall  be  recog- 
nized, and  its  action  must  be  accepted  accora- 
iog  to  the  terms  and  intention  expressed. 

The  distinction  between  recognition  of  bel- 
ligerency and  recognition  of  a  condition  of  po- 
litical revolt,  between  recognition  *of  the  [64 
existence  of  war  In  a  material  sense  and  of  war 
in  a  legal  sense,  Is  sharply  Illustrated  by  the 
esse  before  us.  For  here  tbe  political  depart- 
ment has  not  recognized  the  existence  of  a  di 
faeto  belligerent  power  engaged  in  bnstility 
with  Spain,  but  has  recogniaed  the  existence 
of  insnrrectionary  warfare  prevailing  before^ 
at  tbe  time,  and  alnoe  thto  fbrfdture  »  alleged 
to  have  been  Incurred. 

On  June  IB,  1896,  •  formal  proclamation 
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■vas  fssned  by  the  Pregldeiit  aod  couDterslgoeil 
t)T  the  Secretary  of  State,  iDfomiiDg  che  people 
•CI  the  tjoited  States  that  the  islaad  of  Cuba 
waa  "the  aeat  of  serioua  civil  disturbaaces, 
■sccompBDled  by  armed  naiataoce  to  the  au- 
thority of  the  established  KOveromeDt  of  Spafo. 
a  power  with  which  tbe  United  States  are  and 
-4lesire  to  remain  on  terms  of  peace  and  amiiy ;" 
■declaring  that  "tbe  lawa  of  tbe  United  States 
prohibit  their  citizens,  as  well  as  all  others 
being  within  and  subject  to  their  jurisdiction, 
<rom  taking  part  in  such  disturbances  ad- 
Teisely  to  such  established  eovernment,  by 
accepting  or  exercising  commiKslous  for  war- 
tilte  aerrice  a^nat  it,  by  enllatntent  or  procur- 
ing others  lo  enlist  for  such  service,  by  fitting 
•out  or  arming  or  procuring  to  be  fitted  out  and 
«rmed  ships  of  war  for  such  service,  by  aug- 
menting the  force  of  any  ship  of  war  cDgaged 
in  such  service  and  arriving  In  a  port  of  tbe 
Coiled  Slates,  and  by  setting  on  foot  or  pro- 
viding or  prepariog'  the  meana  for  mllliary 
enterprises  to  be  earned  on  from  the  United 
States  against  tbe  territory  of  such  govern' 
ment;"  aod  admoDlshiog  all  such  citizens  and 
other  persons  to  abstain  from  any  violation  of 
these  laws. 

In  bis  anntul  message  of  December  2. 189S, 
the  PresldeDt  said:  "Cuba  is  again  gravely 
disturbed.  An  inaurrection,  in  some  respects 
more  active  than  the  last  preceding  revolt, 
which  continued  from  1868  to  1678,  now  exists 
iD  a  large  part  of  the  eastern  interior  of  the 
island,  menacingeven  some  populations  on  tbe 
<!oa8t.  Besides  deranging  the  commercial  ex- 
-changes  of  the  island,  of  which  our  country 
takes  the  predominant  share,  this  flagrant  con- 
ditioD  of  hostilities,  by  aroadng  sentimental 
empathy  and  inciting  adventurous  support 
among  oar  people,  baa  entailed  earnest  effort 
45]  on  tbe  part  of  this  'government  to  enforce 
•obedience  to  our  neutrality  laws  and  to  pre- 
vent the  territory  of  the  United  States  from 
bein^  abused  as  a  vantage  ground  from  which 
to  aid  tboae  in  uma  a^^ist  Spanlah  lover- 


rbatever  m^  be  the  traditional  aympathy 
of  our  countrymen  as  Individuals  with  a  people 
who  seem  to  oe  struggling  for  larger  autonomy 
and  greater  freedom,  deepened  as  such  sym- 
pathy naturally  must  be  in  behalf  of  our  neigh- 
oors,  yet  the  plain  du^  of  their  goveromeni  is 
to  observe  in  good  faith  the  rarognized  obliga- 
tions of  Intematioual  relationship.  Tbe  per- 
formance of  this  duty  should  not  be  made 
more  difficult  by  a  disregard  on  the  part  of  our 
citizens  of  the  obligations  growing  out  of  their 
allegiance  to  their  country,  which  should 
restrain  them  from  violating  as  individuals 
tbe  ueutrality  which  the  nation  of  which  they 
are  members  Is  bound  to  observe  In  its  rela- 
tions to  friendly  sovereign  states.  Though 
neither  tbe  warmth  of  our  people's  sympathy 
with  the  Cuban  insurgents,  nor  our  loss  and 
material  damage  consequent  upon  the  futile 
eodeavors  thus  far  made  to  restore  peace  and 
Older,  nor  any  shock  our  humane  sensibilities 
may  have  received  from  the  cnielties  which 
appear  to  especially  characterize  this  sanguin- 
-ary  and  fiercely  conducted  war,  have  in  tbe 
leaat  shaken  the  determination  of  the  govern- 
ment to  honestly  fulfil  every  International 
obligadoo,  yet  It  Is  to  be  earaeatfy  hoped,  on 
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eveij  ground,  that  tbe  devastation  of  armed 
couQIct  may  speedily  be  stayed  and  order  and 
quiet  restored  to  tbe  diatracted  Island,  bringing 
io  tbeir  train  the  utlvlty  aod  thrift  of  peaoo' 
fnl  pursuits." 

July  1896,  ft  further  proclamation  was 
promulgated,  and  In  the  annual  message  of 
December  7.  1896,  the  President  called  atten- 
tion to  tbe  fact  that  "tbe  insurrection  In  Cuba 
still  continues  with  all  its  perplexities,"  aod 
gave  an  extended  review  of  the  situaiion. 

We  are  thus  judiclallv  informed  of  tbe  ex- 
istence of  an  actual  confiict  of  arms  io  resist* 
uice  of  tbe  authority  of  a  government  with 
which  tbe  United  Slates  are  on  terms  of  peace 
and  amity,  although  acknowledgment  of  the 
insurgents  as  belligerents  by  the  political  de- 
pariment  has  not  taken  place;  *aod  It  [G6 
cannot  be  doubted  that,  this  being  so,  the  act 
in  question  is  applicable. 

We  Bee  no  justification  for  Imporiing  into 
U.  S.  Rev.  StaL  g  6288.  worda  which  it  does 
not  contain  aod  which  would  make  its  opera- 
tion depend  upon  the  recognition  of  belliger- 
ency; and  while  the  libel  might  have  been 
drawn  with  somewhat  grester  precision,  we 
are  of  opinion  that  it  s£ould  not  have  lieen 
dismissed. 

Tbisconclu^on  brings  ns  to  consider  whether 
the  vessel  ought  to  have  been  released  on  txMid 
and  stipulation. 
It  is  provided  by  U.S.  Rev.  Stat.  %  9S8,  that— 
"Upon  tbe  prayer  of  any  claimant  to  the 
court,  that  any  vessel,  goods,  wares,  or  mer- 
chandise, seized  and  prosecuted  under  any  law 
respecting  the  revenue  from  Imports  or  ton* 
nage,  or  the  re^lerlng  aod  recording,  or  tbe 
enrolling  and  licensing  of  vessels^  or  any  part 
thereof,  should  be  delivered  to  him,  the  court 
shall  appoint  three  proper  persons  to  appraise 
such  property,  who  shall  be  sworn  In  open 
couit,  or  before  a  commissioner  appointed, 
etc.  ...  If .  00  tbe  return  of  tbe  appraise- 
meot,  tbe  daimaot,  with  one  or  more  sureties, 
to  be  approved  1^  the  court,  shall  execute  a 
bond  to  the  United  States,  ...  the  court 
shall,  by  rule,  order  sacb  vessel,  goods,  wares, 
or  merchandise  lo  be  delivered  to  such  claim- 
ant" 

Section  989  providea  for  (he  sale  of  vessels 
"condemned  by  virtue  of  any  law  respecting 
tbe  revenue  from  Imports  or  tonnage,  or  the 
registering  and  recording,  or  the  eorolllng  and 
licensing  of  vessels,  and  for  which  bond  fhall 
□ot  have  been  given  by  the  claimant.  .  .  ." 

Section  940  authorizes  the  judges  to  do  la 
vacation  everything  that  they  could  do  in  term 
time  jn  regard  to  bonding  and  sales,  and  to 
"exercise  every  other  incidental  power  neces- 
sary to  tbe  complete  execution  of  the  authority 
herelo  granted. 

Section  941  provides: 

"When  a  warrant  of  arrest  or  other  process 
in  rem  is  issued  In  any  cause  of  admiralty 
jurisdiction,  except  tbe  cases  of  seizure  for  for- 
feiture under  any  law  of  the  United  Slates,  tbe 
marshal  shall  stay  the  execution  of  such  proces<i, 
nr  discharge  the  property  arreated  if  tbe  process 
has  been  levied,  oa  receiving  *from  tbe  [67 
claimsot  of  tbe  property  a  bond  or  stipulation 
in  double  tbe  amount  claimed  by  tbe  llbellant, 
with  aufficlent  surety,  to  be  approved  by  tbe 
judge,  etc" 
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By  §  017  \hU  court  may  prescribe  roles 
of  pnictfce  in  admiralty  "io  aoy  mtDner  not 
inooasisteot  nlih  aoy  law  of  tbe  TJoiied 
Stalen." 

Rul«  10,  ns  thufl  prc^ribed.  provides  for  the 
sale  of  perishable  articles  or  tbeir  delivery  upon 
i^curlty  to  "abide  by  nod  pay  the  money 
awnrried  by  tbe  fioal  decree." 

Rule  11 19  u  followR: 

"Id  like  tnanoer,  vbere  any  ship  ohall  be 
arrested,  the  same  may,  upon  the  application 
of  the  claimant,  be  delivered  to  him  upon  a 
due  appraisement,  to  be  had  under  tbe  direc- 
tion of  tbe  court,  upon  tbe  claimant's  deposit- 
ing in  court  so  much  money  as  tbe  court  shall 
order,  or  upon  bis  glviDR  a  ttipulatino, 
with  luretiee.  as  aforesaid:  and  If  the  claim- 
ant shall  decline  any  such  applicalion,  then 
the  court  may,  in  Its  discretion,  upon  tbe  ap- 
pUrntion  of  either  party,  upon  due  cause  sbowo, 
onler  a  sale  of  such  ship,  and  the  proceeds 
thereof  to  be  brousbt  into  court  or  otherwise 
disposed  of,  as  tt  may  deem  moat  for  tbe  ben- 
efit of  all  concerned. 

In  The  Mary  N.  Hogan,  17  Fed.  Rep.  818, 
Judce  Brown,  of  the  aouthern  dlBirict  of  New 
York  refused  to  deliver  tbe  vessclon  stipulation, 
and,  referriDg  to  rule  II,  said  that  it  was  not  in 
form  imperaliTe  io  all  cases,  but  left  to  the 
court  a  discretion  which  might  be  rightly  ex- 
ercised under  peculiar  circuuistances;  and  that 
tbe  rule  clearly  should  not  be  applied  where 
the  object  of  the  suit  waa,  "not  the  enforce- 
ment of  any  money  .demand,  nor  to  secure  any 
payment  of  damages,  but  lo  take  possession  of 
and  forfeit  the  vessel  herself  io  order  to  prevent 
her  depnrture  upon  an  unlawful  expedition  in 
violation  of  the  neutrality  laws  of  the  United 
States."  And  beadded:  "Ii  is  clearly  not  Ibe 
intention  of  g  6288.  In  imposing  a  forfeiture, 
to  accept  the  value  of  tbe  vessel  as  tbe  price  of 
a  hostile  expedition  against  a  friendly  power, 
which  might  entail  a  hundredfold  greater  liabil- 
ities on  the  part  of  the  government.  No  uo- 
necessary  interpreiaiioo  of  the  roles  should  be 
adopted  which  would  permit  that  re8uU;aod  yet 
68]*tuch  might  be  toe  result,  and  even  the  ex- 
pected result,  of  a  release  of  the  vessel  on  bend. 
The  plain  intent  of  $  5288  is  effectually  to  pre 
vent  any  such  expedition  altogether,  through 
the  seizure  and  forfeiture  of  the  vessel  herself. 
The  goveroment  Is  therefore  entitled  to  retain 
her  in  custody,  and  rule  11  cannot  be  properly 
applied  to  such  a  case." 

In  TheAUigater.lQfXi.  14S(dedded in  1813). 
JHr.  Justice  Story  referred  (o  an  invariable 
practice  in  all  proper  cases  of  seizure,  to  take 
bonds  for  the  properly  whenever  application 
was  made  by  tbe  claimant  for  the  purpose,  but 
that  was  a  case  where  the  claimant  had  been 
allowed  to  give  bond  without  objection  and 
was  attempting  to  avoid  payment  by  alleging 
ita  Irregularity;  and  in  The  Strvggle,  1  Gall. 
-476  (181H),  tbe  same  eminent  judge,  in  making 
a  similar  ruling,  said  "that  where  tbe  claim- 
ant voluoinrliy  accepts  delivery  on  bail,  it  Is 
an  estoppel  of  hia  right  to  contest  the  vaJidlqr 
of  tbe  security." 

But  In  U.  S.  Bev.  Stat.  S  Ml.  tbe  exception 
^as  Introduced  of  "cases  or  seizure  for  forfeit- 
ure under  any  law  of  the  United  States."  And 
it  seems  obvious  that  the  release  on  bond  of  a 
vessel  charged  with  liaMlity  to  forfdture  nn- 
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der  U.  S.  Rev.  Stat.  %  528S,  before  answer  or 
hearing,  and  against  the  objection  of  tbe- 
United  Stales,  could  not  have  been  ccmtem- 
plated.   However,  as  this  applicalloD  was  not 
based  upon  absolute  right,  but  addressed  to  the 
sound  discretion  of  the  court,  it  Is  enough  to- 
bold  that,  under  tbe  circumstances  of  this  case, 
the  vessel  should  not  have  been  released  as  it 
was,  and  should  be  recalled  on  the  ground  that- 
the  order  of  release  was  im  providently  made. 
Vrtited  UtaUa  v.  Ames,  99  U.  S.  il9.  41,  48  [35: 
299,  800].    If-  tbe  vessel  is  held  without  prob- 
able cause  her  owners  can  recover  demurrage., 
and,  moreover,  vessels  so  situated  are  fre- 
quently allowed  to  pursue  their  ordinary  avo- 
cations while  In  custody  pending  ault.  ander 
proper  supervision,  and  In  order  to  prevent 
hardship. 

77<«  decree  mutt  be  reverted,  and  the  cause  re- 
manded to  tbe  district  court  with  directions  to- 
reaume  custody  of  the  vessel  and  proceed  with 
the  case  in  conformity  with  this  opinion.  Or- 
dered accordingly. 

*Mr.  Justice  H»rl&n  dissenting:  [6» 
I  am  unable  to  concur  in  the  views  expr«»aed 
by  the  court  In  the  opinion  just  delivered,  la 
my  Judgment  a  very  strained  constructioD  ha» 
been  put  on  the  statutef  under  which  this  case 
arises—one  not  justified  by  Its  woida,  or  by 
any  facts  disclosed  by  the  record,  or  by  any 
facts  of  a  public  character  of  which  we  may 
take  judicial  cognizance,  tt  seems  to  me  that 
the  better  construction  i»  tliat  given  by  tbe- 
learned  judge  of  tlie  district  cour:.  I  concur 
in  tbe  general  views  expressed  In  his  able  and 
satisfactory  opinion,  which  is  given  below. 
That  opinion  so  clearly  and  forcibly  slates  tbfr 
reasons  in  support  of  tbe  conclusion  reached 
by  me  that  I  am  relieved  of  tbe  labor  of  pre- 
paring one,  which  I  would  be  glad  to  do  if 
tbe  pressure  io  respect  of  other  business  in  t  bo- 
court  did  not  render  that  course  impracticable. 

The  present  case  has  been  made  to  depend 
largely  upon  the  language  of  public  doenmcDts 
issued  by  the  ex^utlve  branch  of  tbe  govern- 
ment. If  the  defects  In  the  libel  can  be  sup- 
plied in  that  way,  reference  should  be  made  u> 
tbe  last  annual  message  and  accompanyiDg 
documents  sent  by  President  Clevelana  to  the 
Congress  of  the  United  States.  In  that  roes- 
sage  Ibe  President  said  that  tbe  so-called  Caban 
government  had  given  up  all  attempt  to  exer- 
cise its  funrtions,  and  that  it  waa  "confessedly 
(what  there  latbe  beatreaaon  (or*8uppo«iog(7v 


t"8ec.  5388.  Bverr  penon  wbo,wltlilo  tbe  limits  of 
tbe  Ualtfl<l  Statea,  fits  out  and  arms,  or  attempts  t» 
fit  out  and  arm.  or  procures  to  be  fitted  oat  and 
armed,  or  koowlnirlr  Is  conoerned  In  tlie  fomisb- 
fnfT.  flttlns  out,  or  armlop.  of  anr  vessel  with  in- 
tent that  such  vessel  shall  be  employed  lo  tbe 
service  of  anr  foretgo  pnnee  or  state,  or  ot  aar 
ctilonr,  district,  or  people,  to  cruise  or  commit  bcs- 
tilltles  a^raliut  ttaeaubjsots,  dtlsena,  or  propertr  ot 
any  toreicrn  prlnoe  or  state,  or  of  anr  colonr.  dit- 
trlot,  or  peopto  with  whom  the  United  States  am 
at  peace,  or  who  Issaes  or  delivers  a  commlsaioD 
wlttiin  the  territorj  or  jurMlctloo  of  the  CTDlted 
States,  for  any  vessel,  to  tbe  Intent  that  sbe  mar  be 
so  emplored.  shall  be  deemed  ruUty  of  a  blvb  mi»- 
demeaaor,  and  shall  be  lined  not  more  than  yiOioaiL 
and  Imprisoned  not  more  than  three  yeata.  Ana 
every  such  vessel,  her  tackle,  apparel,  and  funil> 
ture,  toitetber  with  all  materials,  arms,  ammanl- 
tlon.  and  stores,  which  may  have  twen  procond 
for  the  tmlldlaK  and  equipment  thereof,  aball  be 
forfeited :  ooe  half  lo  the  use  of  tbe  loformer  as* 
tbe  other  half  to  tbe  nae  of  tbe  United  States.** 

1«6  C.  S. 
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'it  alwajB  to  bare  been  to  fact)  a  goTernmeDt 
merely  oo  papy."  And  in  his  report  to  the 
President,  under  date  of  December  7, 1896.  the 
-Secretary  of  State  said:  "So  far  as  our  iofor- 
maUon  abows,  there  ts  not  only  do  effective  lo- 
•cal  goTcmment  by  the  inaargeDta  in  the  terri- 
tories they  overrun,  but  there  U  not  even  a 
iangible  pretense  to  eatabtiab  admiolatratlon 
aoywhcre.  Tbeir  orgaDlzation,  conflned  to 
the  shifting  exigencies  of  the  military  opera- 
tioDs  of  the  hour,  la  nomadic,  wltfaont  definite 
centers,  and  lacking  the  most  elemeof-ry  fuau 
urea  of  munlciiml  goTemment  There  nowhere 
appears  the  nucleus  of  statehood.  The  ma- 
«biDery  for  exercising  the  Intimate  rights  and 
powers  of  sovereignty  and  responding  to  the 
•obligations  which  d«  facto  sovereignty  entails 
In  the  face  of  eoual  rights  of  other  states  is  con- 
spicuously lacking.  It  is  not  possible  to  dis- 
-cern  a  homogeneoua  political  entity,  poaaesstog 
and  exercisiog  the  fuoctloDs  of  administration, 
«nd  capable,  if  left  to  itself,  of  maintainlog  or- 
•deriy  government  in  Its  own  territory  and  sus- 
taining normal  relations  with  the  external  fam- 
ily of  govern  menta." 

'It  does  not  seem  to  me  that  the  persons  thus 
•described  as  having  no  government  except  one 
-OD  paper,  with  no  power  of  administration, 
«id  entirely  nomadic,  conatitute  a  colony,  dis- 
trict, or  ''people'*  within  tbe  meaning  of  the 
-etatute.  In  my  opinion,  tbe  words  "of  any 
■colony,  district,  or  people"  should  be  inter- 
preted as  applying  only  to  a  colony,  district  or 
people  that  have  "subjects,  citizens,  or  prop- 
-«rty."  I  cannot  agree  that  tbe  persons  de- 
•crlbed  by  the  President  and  Secretary  of  State 
•can  be  properly  regarded  as  constituting  a  eol- 
-ony,  district,  or  people,  having  subjectx,  ciil- 
zeps,  Or  property.  It  cannot  be  that  the  words 
"any  colony,  district,  or  people,"  where  they 
^rat  appear  in  §  6ii88,  have  aOT  different  mean- 
ing from  the  aame  words  in  a  subsequent 
•claoae,  "Uie  subjects,  citizens,  or  property 
...  of  any  colony,  district,  or  people,  with 
'whom  tbe  United  States  are  at  pesce."  Tbe 
United  States  cannot  properly  be  said  to  be  "at 
peace,**  or  not  "at  peace,*'  with  insurgents, 
"Who  have  no  government,  except  "on  paper," 
DO  power  of  admlnistratioo,  and  are  merely 
somada. 

711  'Locke.  District  Judge:  'TTiis  vessel 
lias  been  libeled  for  forfeiture  under  tbe  provl- 
«ions  of  %  5288  of  the  Revised  Statutes  of  the 
llDited  States. 

"Tbe  libel  alleges  that  said  steam  vessel  was 
-on  the  28d  day  of  Mav,  a.  d.  1896,  furnished, 
fitted,  and  armed  'with  Intent  tbat  ahe  should 
be  employed  by  certain  insurgents  or  persons 
In  tbe  island  of  Cuba  to  cruise  or  commit  hos- 
tilities against  the  subjects,  citizens,  or  proper 
tv  nf  the  said  island  of  Cuba  and  airalnst  tbe 
KiQg  of  Spain,  and  tbe  subjects,  citizens,  and 
property  of  tbe  said  King  of  Spain  in  tbe 
island  of  Cuba,  with  whom  the  United  States 
•re  and  were  at  that  date  at  peace.* 

"To  tbia  there  have  been  exceptions  filed 
upon  two  grounds: 

"1st.  That  forfeiture  under  this  section  de- 
pends upon  the  conviction  of  a  person  or  per- 
*«ODS  for  dolnfi  the  acts  denounced;  and 

'  '3d.  That  tbe  libel  does  not  show  that  tbe  ves- 
was  armed  or  fitted  out  with  tbe  intention 
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that  she  should  be  employed  in  the  ftcrvlce  of 
a  foreign  prince  or  state,  or  of  any  colony,  dis- 
trict,  or  people  recognized  or  known  to  tbe 
United  States  as  a  body  politic 

"The  first  objection  raised  by  these  excep- 
UoDS  la  easily  dupuaed  of  by  tbe  lansruage  of 
the  Supreme  Court  in  tbe  caseof  The  ralmyra, 
26  U.  8.  12  Wheat.  1  [6:  581],  vrhere,  after 
elaborate  argument,  it  is  said: 

"  'Many  cases  exist  where  the  forfeiture  for 
acts  done  attaches  solely  in  rem  and  there  Is  no 
accompanying  penalty  penonam;  many 
cases  exist  where  there  Is  botn  a  forfeiture  \n 
rem  and  a  personal  penalty.  But  In  neither 
class  of  cases  baa  it  ever  beeo  decided  that  the 
prosecutions  were  dependent  upon  each  other. 
But  the  practice  has  been,  and  so  this  court  un- 
derstands tbe  law  to  be,  that  tbe  proceeding  in 
rvm  stands  independent  of  and  wholly  unaf- 
fected by  any  crimlual  proceeding  in  penonam. 
.  .  .  In  the  judgment  of  thia  court  no  peraonal 
conviction  m  the  offender  is  aeceaaary  to  en- 
force a  forfeiture  in  nm  la  eases  of  thia 
nature.* 

*"Tbe  other  question  raised  by  tbeexcep-[72 
tlons  Is  moredimcult  nnd  reoulres  a  construction 
of  the  clause  of  %  6288,  'with  intent  tbat  such 
vessel  should  be  employed  in  tbe  service  of  any 
foreign  prince  or  stale,  or  of  any  colony,  dis- 
trict, or  people,*  and  more  particularly  the  sig- 
nificance of  Ibe  words  'colony,  district,  or  peo- 
ple,* and  a  determination  whether  the  require- 
ments of  the  law  are  satisfied  by  ttie  allegationa 
of  tbe  libel  tbat  tbe  vessel  was  Intended  lo  be 
employed  'in  tbe  service  of  certain  insuriteDts 
or  panons  in  the  island  of  Cuba,  and  whether 
the  BtalDte  admits  a  construction  which  would 
make  a  vessel  liable  to  forfeiture  when  fitted 
out  for  the  intended  employmeDt  of  any  one  or 
more  persons  not  recognized  as  a  political 
power  by  the  Executive  of  our  nation. 

"The  section  under  which  this  libel  bas  been 
filed  was  originally  tbe  8d  section  of  tbe  act 
of  Jane  6,  17S4  (1  Slat  at  L.  281,  chap.  50), 
and  the  language  at  that  time  only  coataioed 
the  provision  that  tbe  vessel  should  be  fitted 
out  with  intent  tbat  said  vessel  should  be  em- 
ployed in  tbe  service  of  any  foreign  prince  or 
slate  to  cruise  or  copimlt  bostilliies  against  the 
aubjecta,  citizens,  or  property  of  any  foreign 
prince  or  state  with  whom  the  United  States 
might  be  at  peace. 

"While  that  was  the  language  of  tbe  act,  the 
question  came  before  the  Supreme  Court  Id  tbe 
case  of  OeUton  v.  Bot/t.  16  U.  S.  3  Wheat.  838 
[4:  402],  and,  ib  speaking  of  a  plea  cousidered 
necessary  for  a  defens^e  to  a  suit  for  diima^es 
for  a  seizure  under  this  statute,  it  was  tield  that 
such  plea  was  bad  'because  It  does  not  aver 
the  governmenta  of  PetloD  and  Christopbe  are 
foreign  staiei  which  have  been  duly  recoirnl7.fd 
as  such  by  the  government  of  the  united 
Stutcs.* 

"In  this  case  there  was  no  distinction  mnde 
between  tbe  party  in  whose  service  the  vessel 
was  to  be  employed  and  the  one  against  whom 
hostilities  were  intended,  and  the  langunge  of 
tbe  court  would  fully  justify  the  cooclusloa 
they  should  both  have  been  recognized,  either 
as  princes  or  stales. 

"Subsequently,  as  la  stated  by  Mr.  Wharton 
in  his  work  on  international  Law.  upon  the 
outbreak  of  war  between  tbe  South  American 
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73]coloDleflaiid  SpaiD,apoii  a  special  'message 
•f  the  President  loCoogress  upoo  the  subject, 
the  wwdfl  *or  of  any  colony,  district,  or  people 
wen  added  to  tbe  description  of  botb  parties 
oonlemplated— botli  that  one  Into  whose  em- 
plojmeiit  the  vessel  was  to  enter  and  that  one 
against  wbom  tbebostiliitcs  were  cooiemplaied. 

"Haa  the  addition  of  these  words  changed 
tbe  character  of  the  party  intending  to  employ 
euch  vessel  from  that  of  a  political  power  duly 
recogtilzed  as  such,  as  is  declared  by  the  court 
in  Gelaton  t.  Hoyt,  to  that  of  a  collection  of 
individuals  without  any  recofroized  political 
position?  This  question  has  been  before  tbe 
courts  frequently,  and  several  times  been  ex- 
amined and  commented  upon,  but  in  no  case 
which  I  have  been  able  to  find  has  it  beeu  ») 
presented,  aDConiwcted  with  questions  of  fact, 
that  there  has  been  a  ruling  upon  It  so  that  it 
can  be  considered  as  final  and  conclusive. 

"Beyond  question  the  courts  are  bound  by 
the  actions  of  tbe  political  branch  of  the  gov- 
ernment in  the  recognition  of  the  political 
character  and  relations  of  foreign  nations,  and 
of  tbe  conditions  of  peace  or  war. 

"Tbe  act  of  17M,  as  well  as  Its  modification, 
that  act  of  1818,  used  the  same  language  in 
describing  the  power  or  party  in  whose  behalf 
or  into  whose  service  the  vessel  was  Intended 
to  enter  as  was  used  in  describing  the  polItl<^ 
power  against  which  it  is  Inlenrlcd  that  boetili- 
tiea  should  be  committed;  and  as  far  aa  tbe 
language  itself  goes  U  is  impossible  to  say  that 
In  using  the  words  in  one  clause  of  the  sen- 
tence the  political  character  and  power  was  in- 
tended, while  Id  another  clause  of  the  same 
sentence  words  used  in  exactly  tbe  same  con- 
nection and  with  apparently  the  same  force 
and  roeanlngwere  intended  to  represent.not  the 
political  power,  but  the  individuals  of  a  certain 
colony,  district,  or  people. 

"It  is  contended  that  although  tbe  original 
act  of  1704  required  the  construction  given  it 
in  QeUton  v.  ififst,  that  each  party  should  be 
one  duly  recognized  by  the  United  Slates,  yet 
the  modification  of  1818  so  changed  It  that  it 
should  be  held  to  apply  to  any  persons,  regard- 
lesa  of  their  political  cuarecter,  for  whose  aerv- 
Ice  a  vessel  might  be  inieoded. 

"It  is  understood  that  this  modification  was 
74]brou<;ht  about  *hv  the  special  message  of 
President.  Ma<lisoD  of  t>ecember  20, 1816.  Tbe 
question  presented  by  ibis  message  is  clearly 
set  forth  in  the  language  used.  He  says:  'It 
is  found  that  tbe  existing  laws  ban  not  the 
efQrncy  nerefcsary  to  prevent-violatlou  of  the 
rnitcd  Staten  as  a  naiton  at  peace  towards  bel- 
ligerent parlies  and  oiber  unlawful  acts  on  the 
high  seaa  by  armed  vessels  equipped  within  tbe 
waters  of  the  United  States.' 

"In  further  explanation  of  tbe  condition  <rf 
affairs  wbicb  called  for  Ibis  modification  of 
this  statute  may  be  conMdered  the  letter  of  Hr. 
Monroe,  Secretary  of  State,  to  Mr.  Foraytbe, 
Jnnuory  10,  1817,  in  which  bo  speaks  oi  ves- 
M>ls  coingout  as  merchant  vessels  and  hoisting 
tbe  flag  of  some  nf  the  belligerents  and  cruised 
under  it,  of  other  vessels  armed  and  equipped 
in  our  ports  bnisttug  such  flags  after  zetting 
out  to  sea.  and  of  vessels  having  taken  on 
board  citizens  of  the  United  States,  wbo,  upon 
the  BTTlval  at  neutral  points,  have  assumed  the 
character  of  ofDceta  and  soldien  in  the  lerrice 
•2" 
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of  some  of  the  parties  In  tbe  contest  then  pre- 
vailing. All  of  this  coriespondeooe  shows  ibat 
tbe  effort  at  that  time  was  to  (nforce  aeutrality 

between  recognized  and  belligerent  partlea. 
That  the  parties  then  in  contest  were  recog- 
nized aa  belligerents  and  a  neutrality  wa» 
sought  to  be  preserved  is  clearly  shown  by  the 
first  annual  message  of  President  Monroe  in 
1817.  He  uys:  'Through  every  stage  of  the 
conflict  the  United  States  have  maintained  a» 
impartial  neutrality,  giving  aid  to  neither  of 
the  parties  in  men.  money,  abipe,  or  munttioaa 
of  war.  They  have  regarded  tbe  contest,  not 
In  the  light  of  an  ordinary  insurrection  or  re- 
bellion, but  as  a  civil  war  between  parties- 
nearly  equal,  having  as  to  neutral  powers  equal 
rights.  Our  ports  have  been  opened  to  both, 
and  any  articles  .  .  .  that  either  was  per- 
mitted to  take  have  been  equally  free  to  Uie 
other.' 

"It  la  considered  that  this  shows  what  was- 
in  contemplation  at  the  time  of  tbe  enactment, 
of  the  law  of  1818,  and  that  what  was  Intended 
WHS  to  prevent  tbe  filling  out  of  vesscU  to  be 
employed  in  tbe  service  of  a  colony,  dblrict, 
or  people,  which  had  been  recognized  as  bel- 
ligerents, but  which  had  not  been  recognised 
as  an  independent  state,  or  which  was  not  rep- 
resented in  the  political  world  by  a  prince. 

*"Tbere  appears  to  he  nothine  inthe  rem-[7& 
edy  demanded  at  that  time,  or  In  the  laoguace 
used,  to  show  that  tbe  words  so  added  were  fii- 
tcnded  to  represent  or  be  cooatmed  as  referrinfp 
to  the  individaal  people  of  any  colony,  district^ 
or  people,  or  any  number  of  them,  however 
designated,  except  as  in  tbeir  coilectiv«  repre- 
sentative political  capacity,  any  more  than 
there  ia  to  show  that  tbe  term  'atale'  In  the- 
original  was  intended  to  refer  to  the  Indlvldtial 
people  of  the  state.  ^ 

"The  languageof  tbe  foreign  enlistment  act  of 
Great  Brilain  (50  Geo.  IH.  ebap.  00,  §  7)  leave* 
no  question  as  to  tbe  intention  of  Parliament 
in  that  legislation,  as  It  added  to  the  words  of 
our  statute  the  words,  'or  part  of  any  province 
or  people  or  of  any  person  exercising  or  a&sum 
ing  to  exercise  any  powers  of  government  io  or 
over  any  foreign  state,  colony,  province,  or 
parts  of  any  province  or  people.* 

"In  order  to  give  tbe  statute  under  which 
this  libel  Is  brought  the  force  contended  for  by 
the  libellant.  It  is  necessary  to  elimloale  fronk 
the  provision  that  -makes  it  necessary  to  declare 
bow  tbe  vessel  is  lo  be  employed  the  entire- 
clause  'in  tbe  service  of  any  foreign  prince  or 
state,  or  of  any  colooy,  district,  or  people,'  or  t» 
read  into  it  the  language  found  in  the  act  of 
Great  Britain  or  its  equivalent.  That  It  was 
the  general  understandiog  at  the  time  of  tbe 
passage  of  the  original  act  tbat  it  waa  consld- 
ered  to  apply  only  to  duly  recognised  nation* 
is  shown  by  the  fact  that,  in  tfae  case  of  tbe- 
Uitited  8tate$  v.  Ouinei,  8  U.  8.  S  Dall.  SSI 
[1: 30H].  under  this  same  section— the  first  case- 
brought  under  it — the  indictment  alleged  fullv 
in  terms  tbat  botb  tbe  sUte  of  the  Itepublic  of 
France,  in  whose  service  tbe  vessel  was  to  be 
employed,  and  the  King  of  Qnat  Britain  Were 
a  state  and  a  prince  with  whom  the  United 
States  was  at  peace. 

"In  tbe  case  of  United  Statm  v.  Quincf. 
81  U.  8.  e  Pet.  446  £8: 4581,  the  Supreme  Court 
says  that  the  word 'peopw  was  ased  la  Ihia 
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.ut«  ma  aiiDply  dncripUve  of  tbe  power  in 
CMC  aerrlce  ue  vessel  was  iDteoded  to  be 
ployed,  and  Is  one  of  tbe  denomioatlons  ap- 
m1  by  the  acta  of  Congress  to  a  forelga 
vefT. 

•  In  the  case  of  l^e  Meteor.  17  Fed.  Cas.  178, 
ere  tbe  original  libel  alleged  tbat  the  veasel 
b]  was  fitted  out  *witb  the  inteDt  tbat  she 
nxlA  be  employed  In  the  mvlce  of  certain  per- 
is to  commit  hostilities  aeaiiut  the  govern- 
nt  of  Spain.  It  was  coosidered  necessary  to 
end  it  by  tdleeiog  that  she  was  Intended  to 
employed  by  the  govemment  of  Cbili;  and  in 
It  case  there  was  presented  a  certiScate  of  tbe 
crelary  of  Btate,  under  seal,  of  tbe  fact  of  tbe 
ir  existing  between  Spainand  Chili,  and  tbat 
iy  were  Mtb  nations  with  whom  tbe  United 
atea  were  at  peace. 

*'  In  addition  to  the  dedaratioo  of  the  8a- 
eme  Court  io  tbe  eases  of  Gelston  v.  Boyt, 

tr.  S.  3  Wheat  328  [4:  402],  and  United 
ate*  V.  Quiney,  svpra,  this  question  bas  been 
cidentally  under  examination  in  several  cases 

tbe  lower  courts.  In  tbe  case  of  The  Caron- 
lei,  87  Fed.  Rep.  800,  Judge  Brown  says: 
action  628S  is  deigned  in  general  to  secure 
ir  neutrality  between  foreign  belligerent 
>wers.  But  there  can  be  no  obligation  of 
;utra1ity  except  towards  some  recognized 
ate  or  power,  de  jure  ovde  facto,  l^eutrality 
'csupposes,  at  least,  two  Ijelli^erents,  and,  as 
«pects  uiy  recognition  of  belligerency, — i.  e„ 
f  belligerent  rigbta, — the  judiciary  must  fol- 
•w  tbe  executive.  To  fall  within  tbe  statute, 
le  Teasel  must  be  intended  to  be  employed  in 
le  service  of  one  foreign  prince,  state,  colony, 
istrict,  or  people  to  cruise  ur  commit  hostilities 
^inst  the  soblects.  citizens,  or  properly  of 
□other  wltti  which  the  United  States  are  at 
e«ce.  Tbe  United  States  can  hardly  be  said 
>  be  St  peace,  to  the  sense  of  tbe  statute,  with 

fsctlon  which  they  are  unwilling  to  recognize 
B  &  government;  nor  eoutd  tbe  cruising  or 
ommuiing  of  hostilities  against  such  a  mere 
action  w^l  be  said  to  tw  committing  bos- 
illties  against  the  subjects,  citizens,  or  prop- 
rty  of  s  district  or  people  within  tbe  meaning 
't  tbe  statute.  So,  on  tbe  other  band,  a  vessel 
a  entering  tbe  service  of  tbe  opposite  faction 
T  Hippolyle,  could  hardly  be  said  to  enter  the 
ervice  of  a  foreign  prince  or  state,  or  of  a 
olony,  district,  or  people,  unless  our  govem- 
nent  had  recognized  Hippolyte's  faction  as  at 
east  coDBtitnting  a  belligerent,  which  it  does 
lot  sppear  to  have  done.' 

"Io  tbe  case  of  Chtuerva,  88  Fed.  Bep. 
tSl,  a  case  io  which  it  waa  alleged  the  vessel 
vas  to  be  used  In  a  contest  between  Legitime 
ind  Hippolyte,  Judge  Benedict  says:  'Tbe  libel 
77]*in  this  case  cbar^  certain  acts  to  have 
leen  done  In  connection  with  the  vessel,  with 
he  intention  that  the  vessel  be  employed  in 
the  service  of  certain  rebels  In  a  state  of  insur- 
rection against  the  ofgaotzed  and  recognized 
government  of  tbeBepublic  of  Hayti,  to  cruise 
lod  commit  hostilities  against  the  subjects,  clti- 
Eens,  or  property  of  the  Bepublic  of  Hayti, 
with  whom  the  United  States  are  at  peace.  A 
violation  of  tbe  neutrality  which  the  United 
States  Is  obliged  to  maintain  between  tbe  rebels 
mentioned  and  the  govemmeDt  of  the  Republic 
of  Hayti  is  the  gravamen  of  tbe  charge.  But 
the  evidence  faui  to  show  a  state  of  fmaiM  from 
1<8  [T.& 


which  tbe  court  concluded  tbat  tbe  United 
States  was  ever  nnder  any  obligations  of  oeu- 
treliiy  to  the  rebels  mentioned,  or  is  now  under 
any  obligations  of  neutrality  to  the  government 
of  the  Republic  of  Hayti.' 

"In  the  case  of  United  Statea  t.  IVuwiiui/, 
48  Fed.  Rep.  W,  Judge  Ross  carefully  re- 
views tbe  different  authorities,  examines  tbe- 
qucstion  and  clearly  indicates  bow  be  would 
have  decided  the  question  had  it  been  neces- 
sary for  the  purposes  of  deciding  tbe  case  be- 
fore. He  says:  'Does  %  6288  of  the  Revised 
Statutes  apply  to  any  people  whom  it  is  op- 
tional with  the  United  States  to  treat  as  pirates? 
Tbat  section  is  found  in  the  chapter  headed 
'Neutrality,'  and  it  was  carried  into  tbe  Re- 
vised Statutes,  and  was  originally  enacted  in 
furtherance  of  tbe  obligations  of  tbe  nations 
as  a  neutral.  The  very  idea  of  neutrality  ioi- 
poris  that  tbe  neutral  will  treat  each  contend- 
ing party  alike;  and  it  will  accord  no  rieht  or 
pnvilege  to  one  tbat  it  withholds  from  tbe- 
otber,  and  will  withhold  none  from  one  that 
it  accords  to  the  oiber.' 

"In  speakingof  the  case  of  United  Statet' 
T.  Quineg,  81  U.  S.  6  Pet.  445  [8:  4S8j,  io 
wbfcb  it  was  said  tbat  tbe  won)  'people'  'was- 
one  of  tbe  denominations  applied  by  the  act 
of  Congress  to  a  foreign  power,'  he  says: 
'This  can  hardly  mean  an  associacfon  of  peo- 
ple in  no  way  recognized  by  the  United  States 
or  by  tbe  government  against  which  they  are  ' 
rebelling,  whose  rebellion  has  not  attained  the 
dignity  of  war,  and  who  may,  at  the  option 
of  the  United  States,  be  treated  by  them  as- 
pirates.* 

"In  the  case  of  United  Statea  v.  The  Itata, 
56  Fed.  Rep.  S05,  on  appeal  before  the  circuit 
conn  of  appeals,  tbe  question  *was  fully[78' 
and  carefully  considered  in  an  elaborate  opin- 
ion, and  although  not  found  necessary  lo  de- 
cide tbe  question  in  this  case,  as  tbe  case  was 
disposed  of  upon  other  grounds,  it  is  consid- 
ered to  be  apparent  bow  tbe  question  would 
have  been  decided  bad  it  been  necessary.  Tho 
force  of  tbe  word  'people,'  as  used  in  this  stat- 
ute, is  carefully  examined,  as  well  as  all  other 
questions,  and  it  is  considered  that  the  force 
of  tbe  conclusion  which  must  necessarily  re- 
sult from  such  in veslitrations  cannot  be  avoided. 

"In  tbe  case  of  Tfnited  Statet  v.  Hart,  74 
Fed.  Rep,  724,  .Tudge  Brown  expresses  bi» 
view  of  this  section  by  saying:  'Section  S283 
deals  with  armed  cruisers,  dealgned  lo  commit 
hostilities  m  favor  of  one  foreign  power  as 
against  another  foreign  power  wuh  which  we 
are  at  peace.' 

"Tbe  same  language  Is  used  by  tbe  court  In 
tbe  case  of  Wiborg  v.  United  States,  16it 
U.  S.  632  [41:  289],  but  It  is  contended  in  be- 
half of  the  libetiant  tbat  this  language  was- 
modified  by  the  subsequent  declaration  made 
lo  tbe  same  case,  tbat  the  operation  of  this- 
statute  is  not  necessarily  dependent  on  tbe  ex- 
istence of  such  state  of  belllgereDcy.  In  using 
tbe  latter  language  it  would  seem  tbat  the 
court  bad  tbe  entire  s  atute  under  contempla- 
tion, and  more  partlcnlnrly  U.  8.  Rev.  Stat, 
§  5286.  tbe  6th  section  of  tbe  original  act, 
which  plainly  does  not  depend  upon  a  state 
of  belligerency  or  neutrality.  This  was  the 
section  then  under  considHratton,  aa  the  im* 
medUtte  context  and  following  sentence  show, 
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••nd  was  the  Kctlon  upon  which  the  suit  wu 
based:  and  ft  caoDot  be  considered  that  this 
UnBiiage  was  intended  to  apply  to  anolber 
aectioa,  the  considentioD  of  which  wu  in  no 
-way  chlled  in  qtiestioa. 

"With  this  understanding  of  the  lanruaee 
-in  this  case.  In  that  case,  every  judicial  de- 
cision, remark,  or  ruling,  where  the  qaestion 
has  been  under  consideration  or  ezaminallon, 
appears  to  be  in  faror  of  the  positlm  taken  by 
the  claimants  In  the  exceplioDS. 

In  the  case  of  United  SlaUa  7.  7?l<  Mart  ^■ 
Bogan,  18  Fed.  Bep.  529,  aod  Id  the  casea  of 
the  intended  charge  of  that  vessel,  boxes  of 
trms  and  ammunUlon  (Dnitfd  Statet  y.  tlA 
Bom  cf  Arm,  90  Fed.  Bep.  60),  It  does  not  ap- 
pear that  tfaia  question  was  raised  by  the  claim- 
79]  aot  or  considered  by  *the  learned  jndge; 
and  his  language  in  the  subsequent  case  of  The 
Carondekt,  where  it  was  raised  and  discussed, 
loay  be  accepted  as  presumptive  proof  of  what 
bis  decision  would  ban  been,  had  It  been  so 
wnsldered. 

"The  same  Is  true  of  the  case  of  The  CUg  ^ 
Wetiw,  28  Fed.  Rep.  148,  decided  by  me  in 
this  court  In  that  case  the  defense  was  upon 
-entirely  differeot  grounds,  and  the  force  of  the 
portion  of  the  statute  contended  for,  tbe  neces- 
«ity  that  there  should  be  an  intent  not  onlv 
tbat  the  vessel  should  intend  to  commit  hnstil- 
llles,  but  that  for  such  purposes  she  sbonid  be 
employed  In  tbe  service  of  some  political  pow- 
-«r,  was  entirely  lost  sight  of  and  eliminated 
from  the  consideration  of  the  case. 

"Tbe  only  expression  authoritatively  given 
which  I  have  been  able  to  find  opposed  to  tbe 
view  of  tbe  claimant  in  his  exceptions  fs  that 
of  A  porlion  of  the  Tetter  of  the  honorable  At- 
lorney  General  to  tbe  Secretary  of  Stale,  of 
December  16,  1869  (Id  Ops.  Atty.  Gen.  177), 
«nd  cited  in  the  case  of  Wibon  v.  United  Statet, 
m  n.  8.  68S  [41:  389].  I  do  not  consider 
ihat  I  should  be  doios  myself  Justice  to  pass 
that  by  unnoticed,  as  it  has  raised  more  qnes- 
tioDS  in  my  mind  and  cnlled  for  and  compelled 
more  tbougbt  and  consideration  than  anvlbing 
■else  connected  with  tbe  case;  but  I  feel  com- 
pelled to  reach  a  dIffereDt  contdnsfon  than  b 
there  expressed. 

"Tbe  general  purpose  and  Intent  of  that  let- 
ter was  to  derlarethat  tbe  insurrection  in  Cuba 
was  not  a  fitting  opportunity  to  enforce  the 
'provisions  of  this  law,  Inasmuch  as  We  owed 
no  duty  to  such  insiirgenls  to  protect  tbem 
from  bosTilities.  or  ratber  tbat  any  contest  be- 
tween Spain  and  sucb  iosurgents  could  not  be 
•considered  as  hosiilitie!),  but  incidentnlly  i; 
was  stated  tbat  a  condition  of  belligerency  was 
not  necessary  for  the  operation  of  this  statute. 

"It  could  not  be  considered  tbat  we  owed 
such  insurgents  no  sucb  duty  t>ccau!ie  wo  ^ere 
not  at  peace  with  them,  but  because  we  had 
never  recognized  tbem  as  a  colony,  district,  or 
penrOe. 

"The  force  and  effect  of  the  letter  was  that 

ibe  Cuban  iDSurgenlg  had  not  been  rpcocnized 
SO]sB  R  colony,  district,  *or  people,  and  there- 
fore this  section  did  not  apply.  If  they  hail  not 
been  then  so  recofinizcd  or  were  not  entitled 
10  be  so  recognized,  how  can  they  now  be  m> 
recognized  or  described  as  to  come  within 
terms  of  the  statute  In  question  f 

"It  la  considered  tbat  tbe  argument  uied  In 
1«4 


such  letter  to  show  that  the  statute  should  be 
held  applicable  to  cases  where  then  was  no 
condition  of  belligereocv  and  but  one  political 
power  recognizecf,  would  have  been  fully  as 
applicable  under  the  old  law,  when  the  case 
of  Oeittm  V.  Soj/t,  16  U.  8.  8  Wheat  828  [4: 
4021,  decided  to  the  contrary. 

"The  fact  that  a  vessel  was  fitted  out  to  be 
employed  In  tbe  service  of  a  prince  would  not 
necessarily  imply  that  such  prince  was  a  polit- 
ical power  recognized  by  tbe  United  Btatea  uy 
more  than  would  the  terms  a  *colony,  district, 
or  people,'  under  the  act  of  1816.  Bat  the. 
Supreme  Court  clearly  held  In  that  case  that 
It  must  be  alleged  tbat  such  prinee  or  state  has 
been  recognized  as  such  by  the  United  States. 
The  same  nrgument  used  therein  would  call 
for  the  application  of  thla  statute  for  the  for- 
feiting of  any  vessel  fitted  out  to  be  employed 
by  any  person.  Individual,  corporatloo,  or 
firm,  for  the  purpose  of  committing  hostilities 
against  a  Htate  at  pei  02,  which  would  plainly 
not  come  within  Ute  p-ovislons  of  the  statute, 
however  much  it  might  be  considered  Inter- 
national policy  or  proper  national  conduct 

"It  is  impossible  in  my  view  of  the  oon- 
struction  required  by  the  language  used  to 
properly  apply  the  term'  a  people',  used  in  the 
connccaon  in  which  It  Is  found,  to  any  per- 
sons few  in  number  and  occupylag  a  small 
territory  with  no  recognized  political  organi- 
zation, although  they  might  procure  the  fit- 
ting out  and  arming  of  a  vessel.  1  fail  to  find 
any  ground  for  gtvlng  this  statute,  a  criminal 
one  as  It  la,  any  out  Its  ordinary  appllcatkn. 
The  question  presented  Is  clear  and  distinct 
Are  'certain  insurgents  or  persons  In  the  island 
of  Cuba'  properly  described  by  either  of  the 
terms  a  'colony,'  a  district,  or  a  peo|ile,  and  If 
so,  which?  The  Inconveniences  which  mt'-ht 
arise  from  the  political  branch  of  our  govo-n- 
ment  recognizing  such  Insurgents  aa  a  colony, 
district,  or  people  having  political  existence 
and  as  belligerents  cannot  be  considered  Id 
determining  whether  they  are  entitled  to  such 
description. 

*"Thls  statute  Is  a  criminal  and  penal  [81 
one,  and  is  not  to  be  enlai^ed  bnroad  what  the 
language  clearly  expresses  as  being  Intended. 
It  is  not  the  privilege  of  courts  to  coostrua 
such  statutes  aocordrog  to  the  emergency  of 
tbe  occasion,  or  according  to  temporary  ques- 
tions of  policy,  but  according  to  uie  principles 
considered  to  have  been  established  by  a  llDe 
of  Judicial  decisions. 

"It  is  contended  that  If  the  principles  em- 
bodied In  the  exceptions  are  declared  to  be  the 
law,  there  can  be  no  law  for  the  prevention 
of  the  fitting  out  of  armed  and  hostile  vessels 
to  stir  up  inaurrectioDS  and  commit  hoatllitios 
against  nations  with  which  we  are  at  peace, 
and  tbat  such  conclusion  would  make  tbe 
parties  engaged  In  any  such  expedition  liable 
to  prosecution  as  pirates 

"To  tbe  first  of  thebe  points  It  Is  considered 
that  g  S286  is,  as  has  been  constantly  held,  fn- 
tendeu  to  prevent  any  such  expeditions,  re- 
frardless  of  the  chnracter  of  tbe  parties  In  whose 
bebalf  they  were  organized,  theonly  diatincllon 
being  tbat  in  that  case  It  Is  necessary  to  brine  a 
criminal  snltand prove  overt  acts,  while  under 
this  portion  of  this  section  tbe  Intent  is  the  gimv- 
ameit  of  the  charge  and  the  prosecution  Is 
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«iiist  tbe  Tessel,  regardless  ot  the  persons 
^ged  In  the  fitting  out  or  the  Ignorance  or 
locence  of  the  owners. 
"Tbis  is  not  u  case  that  can  be  or  should  be 
termined' upon  qiicstioDS  of  public  policy, 
d  wbetber  any  parlies  subject  themselTes  to 
L>&ecutlon  for  pfrucy  or  not  should  have  no 
tight  in  Its  consideration.  If  tbcy  should  be 
subject  they  would  have  the  becefitof  the 
ccssiiy  of  proving  piratical  acts  rather  than 
:eD  Lions. 

"It  is  certainly  considered  to  be  true  that 
y  Bucb  parties  would  be  considered  aspirates 
Spain,  and  would  be  treated  as  such  if 
und  in  an^  acts  of  hostility  regardless  of 
ly  recoeuition  this  nation  might  give  them 
r  considering  them  as  having  any  political 
laracter  as  a  people. 

**  Without  attempting  further  argument,  but 
gretting  that  the  pressing  duti^  of  a  very 
jsy  term  of  jury  trfalshavepreventedafutler 
id  more  complete  expression  of  my  views,  it 
my  conclusion  that  the  line  of  Juaicia)  deci- 
•2}8loiis  demands  *that  aconatruciion  should 
e  put  upoo  tbe  teottonin  question  which  would 
old  that  It  was  tbe  Intention  of  Congress  In 
jch  enactment  to  prevent  recognized  political 
owers  from  having  vessels  prepared  for  their 
irvfce  in  the  United  States,  but  that  it  was 
ot  tbe  intention  to  extend  such  prohibition 
)  vessels  fitted  out  to  be  employed  by  indi- 
iduals  or  private  parties,  however  Ihey  might 
•e  designated,  for  piratical  or  other  hustiliues 
rhere  no  protection  could  be  obtained  by  a 
ommlflsion  from  a  recognized  government, 
n  sncb  case  they  would  be  held  nahle  under 
bo  sectioQ  which  provides  for  the  fitting  out 
•f  a  military  expedition,  or  if  they  were  guilty 
if  any  piratical  acts  upoo  the  high  seas  they 
vould  become  liable  under  tbe  laws  for  the 
lunlshment  of  such  acts.  It  is  considered  that 
It  tbe  time  of  theAmendment  of  1816  this  con- 
itnictloD  had  been  declared,  and  the  language 
>f  the  amendment  was  in  no  way  Intended  to 
change  such  construction,  but  was  only  in- 
ieoded  to  apply  to  the  new  designation  of  po- 
litlf^al  powers,  the  existence  of  which  bad  been 
recognfsed  as  belUgerenls  if  not  as  independ- 
mta,  and  who  were  entitled  to  the  right  of 
Deutrats;  that  tbe  libel  herein  does  not  state 
luch  a  case  as  Is  contemplated  by  tbe  statute, 
In  that  It  does  not  allege  that  said  vessel  had 
been  fitted  out  with  intent  that  she  be  employed 
In  the  service  of  any  foreign  prince  or  state, 
or  of  any.  colony,  district,  or  people  recognized 
Bssucb  by  the  political  power  of  the  United 
States,  and  unless  it  can  be  so  amended  should 
be  dismissed,  and  It  Is  so  ordered. 

"Since  writing  the  foregoing,  the  libel  herein 
has  been  amended  by  inserting  lo  place  of  'by 
certain  insurgents  or  persons  In  the  island  of 
Cuba, '  the  words  'in  the  service  of  a  certain 
people,  to  wit,  certain  people  then  engaged  in 
armed  resistance  to  the  government  of  tbe 
King  of  Spain  In  the  Island  of  Cuba,'  but  it  is 
considered  that  tbe  objection  to  the  libel  In 
sustaining  the  exceptions  has  not  been  over- 
come, but  that  although  the  language  has  been 
somewhat  changed,  the  substance  has  not  been 
amended  in  ibe  material  part,  inasmuch  as  It 
appears  clearly  that  the  word  'people*  is  used  In 
an  Individual  and  personal  sense,  and  not  as 
16<  v.  8.        U.  8.,  Book  41. 


an  organized  and  "recognized  political  [83 
power  in  any  way  corresponding  to  a  state, 
prince,  colooy,  or  disirlct,  and  can  in  no  war 
change  my  conclusion  heretofore  expressed, 
and  the  Ubel  must  be  dismissed." 


SAMUEL  WHITEHILL  BABBER  et  at., 

IHff$.  in  Srr., 
e. 

PITTSBURG.  FORT  WAYNE,*  CHICAOO 
RAILWAY  COMPANY  and  tbe  Pennsyl- 
vania Company. 

<eee  a  a  Beportefs  ed.  88-10I.) 

Deeition  in  ^ectment — KttUd  law  «f  the  liaU — 
itaU  totutruetion  i)f  dei>i$e—e^t0  tail—per^ 
petuiUeM—devite  to  hefyv—mubnce. 

1.  The  decision  of  a  state  court  in  a  former  aotioa 
ol  ejectment  Is  not  oonolusireasaa  adjudloatloa 
of  tbe  rlflbts  of  the  parties  In  a  Federal  court,  or 
a  bar  to  a  second  action  of  ejeotment,  when  a 
sIOKle  verdict  and  Judgment  m  ejectment  are  not 
conclusive  under  tbe  laws  and  fntlieoonrts  of  tbe 
state. 

t,  Tbe  qoestiOQ  wbetber  the  opinion  of  tbe  su- 
preme nonrt  of  a  state  as  to  tbe  effect  of  ■  devise 
is  oonolustve  evidence  of  tbe  law  of  tbe  state  in  a 
court  of  tbe  United  States  depends  apoo  tbe  fur- 
ther questloD  whether  the  opInloD  Is  deolaratorr 
of  the  settled  law  of  cbestateas  toOie  effeotot 
such  devises,  <»  Is  a  deeistOD  upon  the  oonstruo> 
tlon  of  tbis  particular  devise. 

8.  The  decision  ot  a  state  court  that  a  devise  over 
to  the  heirs  of  a  certain  person  la  ease  of  the 
death  of  a  tlrst  devisee  nnmarrted  or  wtHiout  off* 
Bprinir  tij  her  husband  to  substttutlonarr  and  can 
take  effect  only  at  the  time  of  testator's  death, 
and  not  after  trards.  Is  not  conclusive  la  a  Federal 
court  wben  It  is  not  based  on  any  settled  rule  of 
property  In  the  state. 

4.  By  a  settled  rule  of  property  in  Pennsylvania,  a 
devise  to  a  giri  with  a  provWon  that  in  the  event 
of  her  dying  unmarried  or  without  offspring  by 
her  husband  the  property  is  to  be  sold  and  the 
proceeds  divided  equalljr  among  tbe  heirs  ot  a 
certain  person,  gives  her  an  estate  tail,  unless 
tbis  conclusion  Is  oontroUed  by  other  words  In 
tbe  will,  or  by  the  facts. 

K,  A  power  to  sell  upon  the  expiration  of  an  estate 
tail,  and  to  divide  the  proceeds  among  persons 
then  ascertalnal>le,  is  not  within  the  rule  against 
perp^nlttaa. 

e.  AdevlsetotbCbelis^of aUTlngpersonoamed 
In  the  will  desorlbes  the  persons  Intended  with 
sufficient  certainty,  although,  strictly  speahlag.oo 
one  IS  tbe  heir  ot  a  living  person,  and  means  the 
bdrs  apparent  or  those  who  would  be  his  betn 
were  he  dead  wben  tbe  dense  takes  effect. 


Note.— TTiot  state  latM  and  declMom  govern 
United  StaUa  courts  as  to  tUle  and  tranter  of  real 
atate  bu  grant  or  devUe,  see  notes  to  Elmendorf  v. 
Taylor,  6:  S90.  and  Jackson.  St.  John,  v.  Chew.  6:  SS8. 

Jtto  precedent  and  subsequent  conditions  in  wUI» 
and  deeds,  see  note  to  Taylor  v.  Mason,  6:  lOL 

At  commim  lav).  devise  of  Umds  generaUy,  irttAouc 
word*  of  perpetuitv  or  Wmitattim.  confers  aUfe  es- 
tate only,  unless  there  is  manifest  intentioti  to  give 
th«/ee:rule/oUouwd4n  United  SUUts  unless  changed 
by  atolvts,— see  note  to  King  v.  Ackerman,  17: 392. 

Am  totnterprtiatton  of  viUs;  Intention  of  testator  to 
BDvem,— see  note  to  Pray  t.  Belt,  7: 80B. 
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J,  Ttap  laral  oon«tnictlon  of  the  terma  of  awQl 
ex«ciite<]  tind  atrested  u  required  by  law  oaonot 
be  fitlfct^ct  r»y  ustliDooy  u  to  tbe  testator^  atate 
of  health  at  the  ilme  of  puhlUhiog  tbe  will,  or  u 
to  htalentfth  of  life  afterwards. 

[No.  481.] 

Sttbmitttd  May  7,  1896.  Decided  March  1. 
1897, 

ON  A  CERTIFICATE  from  tbe  United 
Statee  Circuit  Court  of  Appeals  for  tbe 
Third  Circuit  destriDg  iustrucilon  of  this  court 
upoD  certain  questions  of  law  as  to  the  con- 
struction of  a  will  in  an  action  of  ejectment 
breught  by  Samnel  Wtaitebill  Barber  et  al., 
acainst  the  Pittsburic,  Fort  Wayne,  &  Chicago 
Ridlway  Company  et  al.    Quettian*  anmered. 

See  same  case  below,  09  Fed.  Rep.  601;  same 
case  in  state  court.  166  Pa.  645. 

Statement  by  Mr.  Justice  Gray; 

This  was  a  certificate  from  tbe  circuit  coart 
of  appeals  for  the  third  circuit  of  questiona  on 
which  it  desired  the  instruction  of  this  court, 
and,  aa  originally  made,  was  (omitting  the 
words  printed  In  brackets  below)  aa  follows: 

"Tbls  was  an  action  of  ejectmeot,  and  comes 
before  this  court  on  a  writ  of  error  to  the 
United  States  circuit  court  for  the  western 
district  of  PeDQsyWania,  which  entered  Judg- 
ment for  tbe  defendants. 

"First  The  parties  to  tbe  action  both  claimed 
title  to  the  land  in  controversy  under  tbe  will  of 
James  8.  Stevensoo,  deceased,  dated  March  11, 
1881,  which  la  In  the  words  following,  to  wit: 

I,  James  S.  SteTeneon,  of  tbe  city  of  Pitts- 
burg, in  the  state  of  Peoosylvania.  aged  fifty 
years  on  tbe  12th  day  of  January,  1881.  reflect- 
ing on  the  certainty  of  death,  and  desirous  of 
making  a  dlstribaUoo  of  my  property  in  tbe 
event  of  my  decease,  do  hereby  declare  this 
writing  to  be  my  last  will  and  testament,  made 
this  twelfth  day  of  March  in  the  year  of  our  Lord 
one  thousand,  eight  htmdred  and  thirty-one. 

I  give  and  bequeath  to  Amanda  Slepbens, 
daughter  of  Margaret  Stephens,  lou67,  68.  89, 
and  70,  in  tbe  city  of  Pltlsbur^a  their  full 
extent,  bouuded  by  Pennatretst,  vfayne  street, 
the  Allegheny  river,  and  by  lot  71.  Said  Aman- 
85]  da  Stephens  *is  now  five  years  old  (born 

Apnl  7,  1826).   Stepbetis  and   , 

his  wife,  the  parents  of  Amanda's  mother,  live 
near  ConoeUsville,  In  Fayette  county,  Pennsyl- 
vania. 

In  tbe  emnt  of  Amanda  dying  unmarried, 
or,  if  married,  dying  without  offspring  by  her 
husband,  then  tbese  lots  are  to  be  sold,  and  the 
proceeds  to  be  divided  equally  among  the  heirs 
of  John  Barber,  of  Columbia,  PeDosylvaoia. 

I  give  and  bequeath  to  John  Barber,  of  Co- 
lumbia, and  to  his  heirs,  the  lots  ia  tbe  city  of 
Pittsburg,  numbered  71  and  73,  bounded  by 
Penn  street,  lot  70,  tty  tbe  Allegheny  river, 
and  by  lot  78. 

I  give  and  bequeath  to  Mary  Livingston's 
children  the  lot  74  in  the  city  of  Pittsburg. 
And  to  her  unmarried  sister,  Eliza  Stevenson, 
I  give  and  bequeath  tbe  lot  78  in  the  city  of 
Pittsburg,  and  in  the  event  of  ber  death  tbe  lot 
to  go  to  her  sister's  children.  Mary  Living- 
ston and  Eliza  Stevenson  are  daughters  of  tna 


late  Colonel  S.  SievensoD.  son  of  Robert  Stev- 
enson, of  York  couaty,  PeuDsylvaoia. 

I  give  and  bequeath  to  the  sods  of  Jamca 
Stevenson,  formerly  of  York  county,  but  wtio 
died  in  Lycoming  county  in  1810  or  1811,  tbe 
brick  and  other  buildings  with  the  grouiMl 
00  which  they  are  erected,  situated  at  toe  cor- 
ner of  Wood  and  Fifth  streets,  Ptttsbufg. 
These  sons  are  Stephen,  Manning,  Reuben, 
Samuel,  and  I.  Steveuson. 

All  the  remaioder  of  my  property  to  be  soldr 
and,  after  paying  my  debts,  to  be  divided  fnto> 
sixteen  shares,  and  to  be  disposed  of  as  fol- 
lows: To  Amanda  Stephens,  one  share; 
Mary  Livingston,  one  share;  to  Eliza  Steveo 
son,  one  share;  to  Stephen  Stevensoo,  within 
named,  one  share;  to  James  Wright,  of  Co- 
lumbia, or  his  heirs,  two  shares;  to  John  Bar- 
ber, of  Columbia,  two  shares;  to  Ann  Bllloitr 
formerly  Ann  West,  now  wife  of  Rev.  Mr. 
Elliott,  of  Washington  county,  one  share;  l» 
Jane  B.  Tbeckcr,  niece  of  the  late  Rev.  Mr. 
Kerr,  one  sixteenth  (or  one  share);  to  tbe  heirs 
of  John  Barber,  of  Columbia,  two  shares;  to 
tbe  heirs  of  James  Wright,  of  Columbia,  two 
shares;  to  Charles  Avery,  J.  H.  Soowdeo.  and 
John  Thaw,  to  be  divided  equally,  two  shares. 

I  hereby  constitute  and  appoint  tbe  aatd 
Charles  Avery,  *J.  M.  Snowden,  and  John[8tt 
Thaw,  and  John  Barber,  the  ezecators  of  this 
my  will. 

Signed  at  PitUburg  this  llth  day  of  March,. 
1881.  Jaa.  &  Steveosoo. 

Witness: 

Oeo.  Ocden, 

J.  S.  Craft. 

"Second.  That  on  October  18, 1881.  whei» 
confined  to  hts  room  by  sickness  [and  after  a 
dangerous  illness  for  two  weeks  preceding  hi* 
deaio],  the  testator  [thotigh  he  had  theretofore 
sigseii  bis  will]  first  published  [the  same]  JU* 
ieUl  in  the  presence  of  wUoesses,  whom  he 
called  to  attest  it,  and  a  few  hours  thereafter 
died;  and  this  will,  on  October  18,  1881,  was 
duly  probated  [which  facts  as  to  tbe  lime  and 
circumstances  of  publicstion  were  not  found 
by  tbe  special  verdict,  on  which  judgment  wa» 
entered  In  the  ejectment  suit  in  the  state  court» 
of  Pennsylvania]. 

"Third.  That  the  said  Amanda  Stephens, 
then  a  child  of  five  years  of  age,  survived  the- 
testator,  and  In  1847  intermarried  with  Samuel 
Haight;  that  in  1848  she  and  ber  husband  exe- 
cuted a  deed.  Intended  to  bar  asupposed  estate 
tail  In  the  land  covered  by  the  devise,  which, 
upon  the  assumption  that  she  bad  taken  an  es- 
tate tail,  would  have  been  sufficient  for  that 
purpose;  that  she  had  children  by  her  said  hus- 
band, who,  as  well  as  her  husband,  died  Is  her 
lifetime,  and  that  she  died  fnever  having  mar 
ried  again],  on  September  21,  1891.  [But  she 
and  her  husband  in  their  Uretlme.  and  after 
said  steps  to  bar  the  entaO.  conveyed  in  fee 
simple  to  the  defendants  and  others  tbe  prop 
erty  here  in  dispute]. 

"Fourth.  That,  at  the  dale  of  the  death  of 
the  testator,  John  Barber  was  alive,  nuurled. 
and  had  children,  some  of  whom  are  plaintiffs 
in  Ibis  action. 

"Fifth.  That  on  March  90. 1898,8.  Dufflehl 
Mitchell,  administrator  de  bonia  mm  nrm  (cata 
msRto  annen  of  James  B.  Stevensoo,  deceased. 
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ouglit  ao  sctioD  of  ejectment  agaiost  these  de- ' 
idanta  in  the  court  of  commOD  pleas  Id  and 
r  A-llegheoy  county,  PeDDsylvania,  to  recoT- 
7]er  the  land  here  in  controversy,  *in  which 
ttoD  &  verdict  was  rendered  under  the  direc- 
jn  of  tbe  court  for  the  defendants,  on  nbicb 
id^ment  was  entered  accordingly;  that  on 
Tit  of  error  to  the  supreme  court  of  tbeatate 
lis  judgment  was  affirmed. 
"Sixth.  That  on  February  3,  1895.  a  second 
:tioa  of  ejectment  for  the  same  land  was 
rou^hi  by  tbe  plaiatifCi  in  tbla  suit  in  the  cir- 
ait  court  of  the  Untted  Statea  for  the  western 
istrict  of  FennsylTania,  in  wblcb  a  verdict 
Oder  the  direction  of  the  court  was  reodered 
)r  the  defendants,  on  which  judgment  was  en- 
sred  accordingly;  to  which  judgment  a  writ 
f  error  was  sued  out  from  tbe  circuit  court  of 
ppeals  of  the  third  circuit,  beini;  tbe  writ  of 
rror  upon  wfatcb  tbe  quesliooB  now  to  be  sab- 
aitted  have  arisen. 

"The  said  court  of  appeals,  desiring  the  In- 
Iruction  of  the  Supreme  Court  of  the  United 
states  for  its  proper  decision  of  tbe  following 
juestioDS  or  propositions  of  law,  respectfully 
certifies  tbe  same: 

"First.  Is  tbe  decision  of  the  supreme  court 
>f  Pennsylvania,  before  referred  to,  concln- 
Kwet    If  not.  then, 

"Second.  What  estate  did  Amanda  Stephens 
take  under  the  devise?" 

At  the  suggestion  of  both  psriles,  and  by  or- 
der of  the  circuit  court  of  appeals,  the  certifi- 
cate was  afterwards  amended  by  inaerlinff  tbe 
words  above  printed  in  brackets  In  the  2d  and 
8d  paragraphs  thereof:  striking  out  those 
In  italics  In  tbe  2d  paragraph;  by  adding  to 
the  6th  paragraph  copies  of  tbe  opinions  deliv- 
ered, in  tbe  action  therein  described,  by  Judge 
Ewing  in  the  court  of  common  pleas  of  Alleghe- 
ny county,  not  reported,  snd  therefore  (omit- 
tuiff  the  prelimioaiy  statement  of  facts)  printed 
in  uie  nur)iin,f  and  by  tbe  suiveme  court 


t"Tbe  testator  eviaently  inteoded  to  dispose  of 
•11  bts  pruperty.  Tbe  devise  to  Amanda  Stephens, 
followed  by  the  limltatlonn  over,  or  wltbouc  ttaem, 
created  m  fee,  wbetber  In  tail  or  continBeat^  Tbe 
circumstances,  tbe  are  of  the  devisee,  and  tbe  will 
leave  us  Id  no  doubt  tbat  tbe  contlD^encr  of 
Amanda's  deatb.  did  not  mean  ber  death  twtore  tbe 
testator. 

"  Wbat  Istbetrueaad  leral  meaDlnir  of  the  words 
'Oytug  without  orreprlni  bj  ber  buabaod?'  Le- 
mitj,  it  not  defined  Dv  otber  parts  of  the  wilt,  we 
take  offspriafT  to  mean  desoendants.  bowevpr  re- 
mote. Thompson  v,  Beasley.  8  Drew.  7:  Youoa  v. 
Davles,  2  Drew,  ft  8. 167;  Allen  v.  Markle.|3e  Pb.11T. 
Webster  defines  it  That  whlob  Is  produced,  es- 
pecially a  child  or  children:  deacendante,  however 
remote  from  the  stock.'  Tbe  Century  Dfctionary 
says,  'PrOKeny:  descendants,  however  remote  from 
the  stock:  issue;  a  oolleottve  term  applied  to  sev- 
eral or  alJ  descendants.'  True,  It  may  be  ooDflned 
to  cblldreD.  as  in  Lister  v.  Tldd,  29  Beav.  618,  in  a 
division  of  money  at  death  of  widow.  In  tbe  pres- 
ent case,  we  interpret  tbe  phrase  'dyfnff  without 
oBsprlng  by  ber  husband*  to  have  the  same  leval 
etreot  and  force  as  tbe  words  'dying  without  legiti- 
mate Issue'  or  'heirs  of  ber  body,'  Tbey  are  words 
ot  limitation,  not  of  purchase. 

"  Does  tbe  will  of  James  8.  BtevensoD  refer  to  a 
definite  or  an  indefinite  falliue  of  iBBua  or  offspring 
ot  Amanda  Stephens? 

"To  undertake  to  cite,  and  still  more  to  reoon< 
cile.  tbe  numerous  decirions  on  this  general  quee- 
tloD  would  not  only  be  confuslnir  and  Intermlaable, 
but  to  any  clear- headed  lawyerit  is  impossible.  Tbe 
eedslons  are  Irreconcilable. 

"But  there  are  general  rales,  well  estsbllshed. 
which  govern  tbla  case.  Tbu  tbe  words  'drlng 
wittiout  issue,*  ox  'without  legitimate  iBBue,*  standi 
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Pennsylvania,  as  reported  *in  165  Pa.  64!i;  [88 
and  by  adding  to  the  6th  paragrapb  a  copy  of 
the  opinion  of  the  circuit  court  of  tbe  United 
States  Id  the  present  case,  as  reported  in  69- 
Fed,  Rep.  501. 

Mem*.  JTohn  S.  Fersason.  S.  DulBeld 
Mitchell,  and  WitiiamT.  Barber,  for  plain- 
tiffs in  error: 

Wbat  is  the  true  and  legal  meaning  of  the 
words  -'dying  without  offspring  by  her  hus- 
band?" Legally,  if  not  defined  by  other  parts 
of  the  will.  We  take  offspring  to  mean  desceud- 
aots.  however  remote. 

Thompion  v.  Beariej/,  8  Drew.  7^  Tounff  v. 
I>acie»,  ii  Drew.  &  S.  167;  AlUn  v.  Markle,  89 
Pa.  117. 

But  there  are  general  rules,  well  established, 
which  govern  this  case.  Tbat  the  words, '  'dy- 
ing without  Issue,"  or  "without  legitimate  is- 
sue," standing  alone  and  uncontrolled  by  otber 
parts  of  tbe  will,  "Import  an  Indefinite  failure 
of  issue,  is  well  established  and  In  all  Ihe  depart* 
ures  from  fundsmental  rules"  it  bas  not  been 
shaken  in  this  state,  Eiehelierger  v.  Bamitz,  9 
Watts,  447,  being  the  leading  case,  affirmed  in 
MiddUiwartk  t.  Backmore,  74  Fa.  414,  and  In 
all  subsequent  cases  when  tbe  question  hss  been 
raised.  Prima  facie,  then,  on  the  settled  rule 
of  interpretation,  this  phrase  in  the  will  Im- 
ports an  iadeQoite  failure  of  issue. 

Tbe  intention  of  the  testator  must  govern, 
and  if  from  reading  the  whole  will  it  is  appar- 
ent that  the  testator  meant,  and  has  potentially 
said,  tbat  tbe  devise  over  la  to  take  effect  in 
case  the  first  taker  dies  leaving  no  issue  living 
at  the  time  of  her  death,  It  Is  a  definite  failure 
of  Issue, ' 

MxMletuiarih  v.  Blackmore,  74  Pa.  414, 
If  an  indefinite  failure  of  issue  was  intended,, 
the  fact  as  to  Amanda  having  bad  offspring  or 
ber  having  survived  them  is  immaterial. 
It  has  never  beenheld  tbat  g  84  of  the  judt- 


Ing  alone  and  uncontrolled  by  other  parts  of  tbe 
will,  'liDDori  an  Indefinite  faUure  of  issue  Is  well  es- 
tabllsbed,  and  in  all  the  departures  from  funda- 
mental rules'  It  bas  not  been  shaken  in  this  state; 
EUcbelberftcr  v.  Bamlts.  S  Watts,  4i7.  being  the 
leadlnff  case,  affltmed  In  Middlesworth  v.  Black- 
more,  74  Pa.  114,  and  In  all  subsequent  cases  when 
tbe  question  has  been  raised.  Prima  facte,  then,  on 
tbe  settled  rule  of  Interpretation,  this  phrase  Id  the 
will  Imports  an  Indefinite  failure  of  issue. 

"Another  nsnOD  of  Interpretation  la  properly  In- 
voked br  the  plaintiff,  to  wit,  tbat  tbe  intention  of 
tbe  testator  must  govern;  and  if,  from  reading  tbe 
whole  will.  It  is  apparent  that  the  testator  meant, 
and  bas  potentially  said,  tbat  the  devise  over  Is  to 
take  effect  in  case  tbe  first  taker  dies  leaving  do 
issue  living  at  tbe  time  of  ber  death,  ft  Is  a  deft- 
oiie  failure  of  Issue. 

"Middlesworth  v.  Blackmore.  T4  Pa.  414. was  a  case 
of  tblB  kind,  where  each  of  several  provisions  of 
tbe  will  pointed  distinctly  to  a  distribution  at  the 
death  of  Jonathan  without  issue  living  at  bis  death, 
and  all  these  provisions  taken  together  showed 
clearly  and  conclusively  tbat  that  was  the  Inten- 
tion of  the  testator. 

"  la  this  sucb  a  will  ?  Counsel  for  plaintiffs  have 
made  a  very  ingenious  argument  In  the  affirmative, 
and.  while  tbe  case  is  not  free  from  doubt,  tbey 
have  fa:ied  to  convince  us  that  the  Intention  of 
tbe  testator  was  different  from  tbe  ordinary  legal 
import  ot  tbe  terms  used  In  tbe  rievtse. 

"Tbe  arguments  mainly  are  that  It  mustt>epre^ 
Bumed  that  be  intended  the  event  to  occur.  If  aK 
all.  In  the  lifetime  ot  bis  executors  named,  whi> 
would  then  sell  tbe  property  and  divide  tb^  pro- 
ceed^  also  tbat  testator  Id  tbe  devise  uses  th« 
words  1o  the  event  or  Amanda  djlng.  etc..  atid 
that  he  uses  Uwse  words  In  tbe  preamble  of  his 
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ctftTT  set  of  1879,  cbap.  20,  applies,  or  was  in- 
tended to  apply,  to  questions  of  a  more  general 
aaiure,  cot  dependent  upon  local  alatutea  or 
local  usages  of  a  fixed  and  pennaDeat  operatloD; 
for  example,  to  tbe  construction  of  ordinary 
contracts  or  oUter  written  instruments. 

Swift  T.  41  D.  8.  U  Pet  1. 18  (10: 

865.  871). 

Tbe  Federal  court  is  not  bound  to  follow  a 
iocal  court's  coostruction  of  a  ivill. 

Latuv.  Vtek,iil!.B.  8  How.  464  (11:681); 
Viek  T.  Viekttmrif.  1  How.  (Miss.)  879,  8  Am. 
I>ec.  167;  Brooklyn  City  A  N.  R.  Co.  v.  National 
Bank  of  tha  R^ublic,  102  U.  S.  14  (26:  61); 
Jaekton,  8t.  John,  r.  Chew,  26  U.  H.  12  Wheal. 
168  (6:  683);  ITiompton  v.  Perrine,  108  U.  S. 
817  (26:  617);  Foxcroft  v.  UalUtt,  45  U.  8.  4 
How.  363  (11:  1008):  CarroU  County  Supert.  v. 
Smith.  Ill  U.  8.  556  (28:  517);  Gelpcke  v.  Du- 
Jmgue,  68  U.  8. 1  Wall.  206  (17: 6S5);  FoUomr. 
Tomi^ipoe,  mV.  S.  611  (W:  378). 

It  Is  true  tbat  tbe  courts  have  establisbed  tbe 
rule  tbat  where  the  primary  devise  is  In  ex- 
pre«  fee  simple  aod  tbe  ^ft  over  upon  death 
without  cbildren,  or  issue,  the  substitutionary 
«ODBlruction  ie  to  be  applied.  This  rule  is  es- 
tablisbed  by  precedent  merely,  and  does  not 
rest  upon  tbe  reason  of  those  cases,  where  tbe 
^ft  over  is  upon  the  death  merely  of  tbe  first 
taker;  the  rule  applies  only  where  tbe  context 
is  silent,  and  the  tendency  is  to  lay  bold  of 
alight  circumstances  In  the  will  to  vary  the 
coosttuciion  and  eflertuate  tbe  languaee  ac- 
cordtng  to  Its  natnral  import. 

Fand^v.^t'njvWantf,  108  N.  T.  47.67 
Am.  Rep.  701;  Jettup  r.  Bmuek,  16  Pa.  827; 
CaldweU  t,  Sktlton,  18  Pa.  152. 

Id  this  will  the  context  is  not  silent  The  tes- 
tator directs  that  If  Amanda  die  uomarried  and 
without  offspring  the  lots  shall  be  sold. 

8  Jarman.  Wills.  Rand.  A  T."*  ed.  1881, 
70B. 

Mttehai  r.  PHUburg.  FLW.SO.  B.  Co.  165 
Pa.  04S.  it  unsound  in  .  its  msoning,  and  is 
•gainst  all  authority  upon  tbe  sabject. 

The  geoeral  rule  Is  that  where  the  context  Is 
•ilent  the  words  referrlnff  to  tbe  death  of  the 
prior  legatee,  In  connection  with  some  collal- 
«ral  event,  apply  to  tbe  contingency  happen- 
ing as  well  after  aa  before  the  death  of  the  tes- 
tator. 

Btek  T.  Bnniif  64  Hon,  126;  Fiitton  t.  '  F^t- 
ton,  2  Grant,  Oaa.  28;  Jfoniwn  t.  Tn^,  145 
Pa.  540. 

Tbe  mle  !§  thna  stated  in  BawUna,  Wills, 
S58: 

"Where  realor  persboal  estate  U  given  with 
words  of  llmitaUoo  Implying  tbe  absolute 
ownership,  but  there  follow  altematlve  gifts 
over  io  the  event  of  the  first  taker  dylog  with 
•nd  without  tasue  or  children,  which  exbaoflt 
•1!  contingendea,  so  that.  If  unraatrlcted  in 


point  of  time,  their  combined  effect  la  to  i«- 
duoe  the  Interest  of  tbe  firat  laker  to  a  life  es- 
tate only,  a  ground  is  presented  for  restricting 
the  gifts  over  to  tbe  period  of  dlstrtbatioo.  In 
order  to  avtAd  an  inconsfsteney  with  tbe  prior 
absolute  gift" 

A  limitation  over  of  the  estate  upon  the  death 
of  tbe  first  taker  has  in  every  instance  been 
held  to  be  fatal  to  tbe  applicatioQ  of  aa<^  pre- 
sumptive CODSlruCttOD. 

Mitler  v.  Lynn.  7  Pa.  448;  Wood  v.  HiUs,  19 
Pa.  618;  McOuOough  v.  Gilm&re,  11  Pa.  870; 
Burkart  v.  Bueher,  2  Blon.  455:  (TSfahoneg 
V.  Surdett.  L.  R  7  H.  L.  888;  &  Ifew  York.  L. 
A  TV.  R.  Co.  105  N.  Y.  80,  96.  69  Am.  Rea 
478;  Watihhon  v.  Cope,  67  Hun,  273;  Cola  v. 
Ayre»,  156  Pa.  197. 

Mitehelt  v.  PittAurg.  Ft.  W.  A  C.  R.  Co.  165 
Pa.  645,  caonot  control  on  tbe  doctrine  of  rm 
Judicata,  even  though  the  suit  be  between  sab- 
Btaotially  tbe  same  parties  fortbe  same  land  In 
controTersy,  because  by  statute  In  Pennaylva- 
oia  the  judgment  iu  the  firFt  ejectment  ta  not 
a  bar  10  a  second  action  of  ejectment. 

OiiaonY.  Lyon,  115  U.  8.  489  (29:  440). 

Tbe  judicial  expositor  should  place  himself 
as  fulW  as  possible  in  the  sltaation  of  the  per- 
son whose  language  he  baa  to  interpret 

Sysift  T.  Duffteid,  5  Serg.  &  R.  89;  WdU  v. 
Bitter,  8  Whart  208. 

Tbe  testator's  intention  was  that  Amanda 
should  become  the  root  of  a  new  stock,  which 
should  have  Inheritable  blood.  If  such 
slock  should  survive,  her  title  to  the  lots  would 
become  absolute;  if  there  was  a  failure  of  such 
stock  at  any  time,  the  lota  were  given  over  to 
the  heirs  of  John  Barber.  Such  failure  bav- 
in^ occurred  the  executory  devise  to  the  Barber 
heirs  became  good  and  operative. 

Booker  V.  Booker,  5  Humpb.  505;  BaU  ▼. 
Chaffee,  14  N.  H.  215;  Findtay  v.  Biddte,  8 
Bino.  189;  Taylor  r.  Taylor,  68  Pa.  481.  8 
Am.  Rep.  566;  Kbtf  ^>  5  Pa.  461;  Jtiddif- 
tnarth  v.  BlaeHmore,  74  Pa.  414;  Pattenon  v. 
EUie,  11  Wend.  259;  S»beH  v.  Butt.  9  WatU, 
490;  Re  MilUr't  Sttate,  145  Pa.  561:  Porter  r. 
Bradley,  8  T.  R.  143;  Abbott  v.  B$»ex  Co.  69  U. 
S.  18  Bow.  203(15:852). 

Tbe  principle  that  a  power  of  sale,  to  becx- 
ercised  at  the  death  of  the  first  uker  witbott 
issue,  imports  a  definite  failure  of  issue  has  bfr 
come  firmly  established  as  a  rule  of  property 
in  Peonaylvanhi. 

Fakrney  v.  Bottinger.  65  Pa.  88B;  Snyder' t 
Appeal,  95  Pa.  174:  Mitehett  v.  Pittabwrg,  Ft. 
W.AC.  a.  Co.  165  Pa.  646. 

The  term  "beira^  was  not  need  in  tu  strict 
sense,  but  as  meaning  the  children  of  tbe  an- 
cestor named. 

Jamet  v,  Biehardton,  Vent.  884;  Beard  v. 
Borton,  1  Denfo,  166.  48  Am.  Dec.  650;  Qtod- 
ri^  T.  While,  2  W.  BL  lOia 


will,  *ln  the  event  of  mj  dyinir*  andlD  tbe  td 
ntb]  paravmpb  of  the  will,  no  the  event  of  Iter 
?IUIsK  SteveiMon*B)  death*— Id  tbeae  two  other  o«w« 


leferrlDir  to  what  lato  t>e  done  immediately  upon 
tbe  death— Uwc  he.  In  declarlnr  what  was  to  be 
done  In  the  contloaeocr  of  Amanda^  death,  must 
have  Intended  at  and  Imnwdlatelr  aner  ber  death. 
It  mar  be  be  did  ao  intend:  but  we  start  with 
the  presumption,  tbe  kwal  rule  of  interpretation, 
■iratntt  it,  and  In  our  opfuoo  u  Is  not  ovaroome  by 
the  other  clauses. 

**Tlw  levatcea  of  tbe  proceeds  of  tbaiffoper^.  If 
•aM.  were  nut  nacaawrllr  In  belnc,  or  known  to 
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teaiator;  It  to  to  *Uie  belfS  of  Jobn  Bsrt>en*  tte 
same  words  b«  uaes  In  another  port  or  tbe  wU, 
'John  Barber  and  bis  belts,'  evideotlj  Id  tbe  lattor 
aot  meanmir  obUdren. 

**ir  ao  iDdeflDlte  failure  of  tasue  waa  inteDded, 
tbe  fact  as  to  ADiaiida  barlnfr  had  ollSprlncar  bar 
bavlnK  sarvlred  tbem,  to  ImmacerlaL 

"  We  are  of  the  opIolOD  that  tbe  wlU  ot  Jamas  & 
ftteveoBOD  devised  an  estate  all  m  tbe  propetcr  ta 

JuratioD  to  Amaoda  BteplMaa.  whioh  bavtaRbcea 
ulj  baired  aad  the  title  convered  to  tbe  detafkO- 
aots,  they  have  a  rood  title  to  the  property,  and 
the  i^Ufl  has  no  tWe  thereto." 
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Words  ImportlQfl;  a  failure  of  issue  are  re- 
strained to  socfa  failure  at  the  death.  Id  regard 
to  real  estate,  io  every  case  in  wbicb  a  dying 
without  issue  ts  combtDed  with  an  event  per- 
sonal to  the  individual,  aa  the  event  of  his  dy- 
Idk  without  issue  and  unmarried.  « 

8  JarmaD,  Wills.  Rand.  &  T.'s  ed.  1681, 
809;  Downing  v.  Wlurrin,  1&  N.  H.  9,  49  Am. 
Dec  189;  Wiltony.  Bailey.  8  Bro.  P.  C.  195; 
Doe,  Joltnton,  v.  Johnaon,  8  Exch.  81;  Eichet- 
berger  v.  Barnitz,  9  Watts,  447;  Bapp  v.  Rapp, 
6  Pa.  45:  DHhl  v.  Kivg,  6  Serg.  &  R  29,  9 
Am.  Dea  407;  Belto  v.  JHckey,!  Watts  &  8. 
279. 

Every  word  is  to  have  its  effect,  and  is  to  be 
taken  according  to  its  natural  and  common 
import,  and  the  courts  are  bound  to  carry  the 
will  into  effect,  prorided  It  Is  consistent  with 
the  rules  of  law. 

MeCuUough  v.  Fmton,  65  Pa.  418. 

Where  Ifae  devise  over  was  to  take  effect  In 
can  the  testator's  son  should  not  live  to  attain 
twenty-one,  or,  in  case  he  should  live  to  attain 
such  age,  but  should  afterwards  die  without 
lawful  issue,  and  the  sou  attaioed  tnenty-oDe,  I 
it  was  held  that  be  took  a  fee  with  an  execu- 
tory derise  over  io  the  event  of  his  dying  with- 
out Issue  living  at  his  death. 

Oloverv.  Monekton,  BBioft'  18. 

A  definite  failure  of  issue  is  contemplated 
by  a  devise  over,  at,  or  upon  death  without 
iuue. 

Doe.  King,  t.  Froat,  8  Barn.  &  Aid.  M6;  Ex 
parte  Dntiet,  2  Sim.  N.  8. 114;  Parker  v.  Birks, 
1  £ay  &  J.  166;  CoUamann  t.  CoitarMknn,  L. 
R.  8H.  L.  121. 

"Then"  fa  here  used  as  an  adverb  of  time, 
and  not  as  a  particle  of  reference. 

Hauer  v.  ShiU,  8  Teatea,  205;  DHhl  v.  King, 
(I  8erg.  «&  R.  29,  9  Am.  Dec  407;  tinnder**  Ap- 
peal, 95  Pa.  174;  Be  Afiiler'$  Extate,  145  Pa.  661; 
Oormlej/'a  Appeal,  154  Pa.  878. 

Plainllffa  In  error  must  recover,  in  which- 
ever aspect  the  primary  devise  to  Amanda  be 
viewed,  whether  it  be  held  to  give  a  fee  or  a 
Hfe  estate. 

Taylor  v.  Taj/lor,  63  Pa.  481,  8  Am.  Rep. 
665. 

Mettrt,  Johns  MeClesbve,  0.  T.  Wat* 

■on.  WUiamSe^t.  and  QeorgeB.  Oon^tot 
defendants  In  error: 

The  decisidta  of  the  supreme  court  of  Penn- 
aylvania,  holding  tbnt  under  the  long  setiled 
rule  of  properly  in  Pencsylvanin,  the  heirs  of 
John'Burber  bad  no  title  to  the  property  in 
dispute,  is  coDclusive  in  the  Federal  courts. 

The  proper  conslructinn  of  this  will,  nnder 
the  law  of  Pennsylvania  has  been  decided  by 
the  higheat  court  of  the  state  in  the  case  of 
JUitehal  T.  Httalnav,  Ft.  W.dO.R  Co.  165  Pa. 
645, 

The  court  held  that,  under  the  first  clause  of 
the  will  above  quoted,  Amanda  took  an  abso- 
lute estate,  and  that  the  limitation  over  in  the 
Becood  clause  of  the  devise  was  substitutionary 
in  character,  lotake  effect  only  upon  Amanda 
dyioK  in  the  lifetime  of  the  testator.  And  in- 
ftsmuch  as  she  survived  the  testator  any  opera- 
tion of  the  substitutionary  clause  forever  be- 
came impossible. 

The  circuit  court  below  held  that  because  a 
■ingle  verdict  and  judgment  in  ejectment  in 
Pennsylvania  Is  sot  coodtuive  upon  the  par- 1 
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ties,  this  decision  of  the  supreme  court  of  th« 
state,  roDslruing  the  will,  is  not  conclusive  In 
a  second  action  la  the  Federal  courts,  yet  tbit 
decision  of  the  supreme  court  of  the  state,  de- 
claring the  law  of  this  will,  we  respectfully  sub- 
mit is  conclusive.  In  a  second  ejectment 
broufrht  in  the  lower  courts  of  the  Ktatc  this 
decision  of  the  supreme  court  would  be  abso- 
lutely binding  upon  the  proper  legal  interpretai- 
tion  of  the  will.  It  is  true  that,  upon  a  second 
appeal  to  the  supreme  court,  that  court  might 
overrule  its  previous  decision,  as  it  might  over- 
rule any  former  decision,  but  yet.  so  long  as 
the  decision  remained,  it  would  give  the  law 
of  the  state  absolutely  binding  upon  the  par- 
ties and  upon  al\  subordinate  tribunals  in  the 
state  and  upon  the  judges  of  the  supnfme 
court.  Undoubtedly,  it  was  the  law  of  the 
state,  the  law  of  this  particular  will,  at  the 
time  this  case  was  presented  to  the  circuit 
court  below,  and  must  so  remain  the  law  un- 
til overruled  by  the  supreme  court  of  the  slate. 

That  the  construction  of  a  will,  given  by  the 
highest  conn  of  the  stale,  will  be  accepted  by 
I  the  Federal  courts,  was  held  bv  this  court  in 
Menderaon  v.  Orim,  80  U.  8.  5  Pet.  151  (8:  79). 

In  iiuydam  t.  WiUiamaon,  66  U.  S.  24  How. 
487  (16:  743),  the  defendant  In  electment 
claimed  title  under  a  purchaser  at  a  sale  of  the 
property  had  under  decree  of  foreclosure  of  a 
mortgage  by  the  court  of  chancery  io  New 
York.  The  plaintiff  claimed  under  a  devise 
in  the  will  of  an  ancestor  In  the  title,by  nbicb 
devise  a  certain  trust  had  lM?ec  created.  The 
title  depended  upon  the  validity  of  the  fore- 
closure proceedtnga  as  against  the  terms  of  the 
trust  created  bv  the  will.  The  court  of  ap- 
peals of  New  York  had  decided  in  favorof  the 
title  under  the  foreclosure  in  Coeliran  v.  Van 
Surtag.  20  Wend.  865.  Subsequent  to  this  de- 
cision of  the  state  court  several  suits  involving 
the  same  question  were  brought  to  this  court. 
Williamton  t.  Berrv,  4B  U.  S.  8  How.  495  (12: 
1170);  WiOiamaY.  Triah  PreAy.  Congrfgation, 
49  n.  S.  8  How.  565(12: 1200),  and  WiiUamaon 
V.  Bait,  49  U.  8.  8  How.  666  (13 : 1200).  In  each 
of  these  cases  this  court  decided  conirary  to  the 
said  decision,  and  supported  the  title  under  the 
trust  in  the  will  as  against  the  title  claimed 
under  the  foreclosure.  Subsequent  to  the  de- 
cisions of  this  court  In  8  How.  the  court  of  ap- 
peals in  New  York  rendered  a  decision  upon 
the  same  title,  adhering  to  its  previous  decision 
in  Cochran  v.  Van  Sitrlag,  holding  that,  as  be- 
tween the  judgments  of  their  own  courts  and 
those  of  the  courts  of  the  United  States,  their 
own  are  binding  where  there  in  a  conflict  ex- 
cept In  cases  arising  under  the  Conntiiutioa 
and  lawB  of  the  United  States,  when  tbejudg- 
ments  oi  the  Supreme  Court  of  tbe  United 
States  are  controlling  authorities.  Tbe  ques- 
tion presented  to  this  court  in  the  case  t-lted  in 
24  How.  was  whether  they  should  adhere  to 
their  own  opinion  as  expressed  in  tbe  cases  in 
8  How.  or  acknowledge  the  authorttv  of  tbe 
courts  of  New  York  to  decide  the  Taltdity  of 
the  title.  Upon  this  question  this  court  yielded 
to  the  courts  of  the  state,  abandouing  tbelr 
previous  determination. 

Beavrfguard  v.  New  OrUana,  59  U.  S.  18 
How.  497  (16:  469):  Mitea  v.  CaldmU,  69  U.  3. 
2  Wall.  48  (17:  758);  Daly  v.  Jamea,  21  U.  S. 
1 8  Wheat.  400  (6:  670);  Jaek$on,  8t.  John.  v. 
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aiMtt.  25  U.  S.  13  Wbeat.  IS8  (6:  S8S);  Lane  t. 
Viek,  44  U.  a  8  How.  464  (11 :  681). 

Id  the  ctae  of  Sw^ft  Tyton,  41  C.  8. 16 
Fet.  1  (10:  865),  tlw  meuifog  of  tbe  void 
**law8"  of  the  aereral  states  in  tbe  84tb  sectioQ 
of  the  judlcUiy  act  was  coDildered,  end  ft  was 
there  held  as  follows:  "Id  all  the  tbHoub  cases 
which  have  hitherto  come  before  us  for  decl- 
sioD.this  court  basnnlformly  supposed  that  tbe 
true  foterpretatloD  of  the  Hth  sectioo  limited 
Its  application  to  state  laws  strictlT  local,"  that 
is  to  say,  to  tbe  posttiTesUtulesof  tbe  stale  and 
the  conatructioo  thereof  adopted  by  tbe  local 
tribunals,  and  to  ril^fals  sod  titles  to  Iblngs 
bsTlDg  a  permSDeat  locality,  such  as  tbe  rights 
and  titles  to  real  estate,  and  other  matters  Im- 
movable and  Intraterrltorial  In  their  nature 
and  character. 

But  In  tbis  case  we  have  the  decision  of  tbe 
highest  court  of  PennsylTanfa  directly  upon 
tbe  qnestloD  as  to  tbe  right  and  title  of  tbe  re- 
•peciiTe  lltigaDts  hereio  to  tbe  real  eatate  situ- 
ated io  the  state  of  PeoosylTania  and  wholly 
subject  to  its  JorisdfctioD. 

Publication  is  not  necessary  to  tbe  validity 
of  a  will  in  FennsylTania.  Uaquesilonably, 
undar  the  law  of  PannsylTania,  this  paper 
would  have  been  tbe  testator's  wtlt  had  wit- 
nesses never  subscribed  It  and  had  it  never 
been  published  by  the  testator  himself. 

BouetUr  v.  Bimmonit,  6  8erg.  ft  R  492;  Oar- 
Avpul,  M  Fa.  4S^;  Fnw  r.  Clark,  80  Pa. 

170. 

In  oar  case  thoe  Is  no  ambliml^  about  per- 
aons  or  property  intended.  There  b  no  am- 
biguity arising  whatever  in  circumstances  ez- 
trlDBtc  to  tbe  wilt. 

King  v.  Aekerman,  67  U.  S,  2  Black,  ^08 
<1?:  892>. 

The  Supreme  Court  at  tbe  arfrumeot  of  the 
case,  auspeoded  Its  rules,  and  spiecially  allowed 
tbe  appeUaot  twice  tbe  length  of  time  permit- 
ted for  oral  argument  by  tonse  rules.  If  the 
appellant  failed,  as  be  now  alleges,  toareuetbe 
point  in  hla  case  It  was  surely  not  the  fault  of 
the  court 

GroM  V.  AOen,  141  U.  8.  588  (85:  649). 

It  Is  a  settled  rule  of  property  In  Ptfonsylva- 
nla  coostruiDK  wills  that  the  happening  of  tbe 
event ooallmYiaUon  over  as  in  Mr.  Stevenson's 
will  is  restricted  to  tbe  lifetime  of  the  testator. 
Admittedly  the  event  on  which  John  Barber's 
heirs  would  take  did  not  happen  In  Hr.  Stev- 
cnson'a  lifetime. 

The  decision  of  the  supreme  court  of  tbe 
state,  confirming  the  title  of  the  defeodaotuQ- 
der  this  will,  was  made  in  application  of  the 
Pennsylvania  rule  of  property,  which  In  8iev- 
enton  v.  Fox,  125  Pa.  COS,  was  stated  and  ap- 
proved hy  tbe  supreme  court  of  tbe  state  In 
the  following  language:  "Io  a  devise  to  A  In 
fee,  followed  by  a  proviso  that  If  A  should  die 
without  leaving  Issue  surviving  falm  tbea  to  B. 
(he  testator  meant  the  death  of  -A  within  the 
period  of  the  testator's  own  life,  with  the  result 
that  A,  surviving  the  testator,  takeaafee  with- 
out any  other  condition  or  limitation,  and  that 
B  takes  nothing." 

The  rule  was  announced  in  the  jurlspru- 
dence  of  Pennsylvania  in  the  case  of  OalatoeU 
».  Hilton,  IS  Pa.  152. 

So  we  have  a  clear  ruling  that  the  clause  of 
(he  will:  "Or  if  said  chlkf  shall  die  without 
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issue  born  alive,"  must  he  held  to  mean,  dying 
without  Issue  horn  allre  daring  the  lifetime 
the  testator. 

Tbe  rule  as  thus  announced  for  the  constme* 
tlon  of  sach  prorfdons  remains  to  this  day  tbe 
law  at  l^nnsylvaola,  and  is  thoroughly  im- 
bedded in  our  jurisprudence  as  a  rule  of  prop- 
erty upon  which  hundreds  of  titles  depend. 
Applying  tbis  rule  to  onr  will,  undoubtedly, 
tbe  testator,  when  he  uses  the  words:  "la  tbe 
event  of  Amanda  dying  .  ,  .  without  off- 
spring hy  her  hnsbana,"  intended  sticb  death 
as  bappenin?  before  bis  own;  tbe  gift  is  imme- 
diate; there  is  no  precedent  particular  interest 
created.  The  gift  over  is  made  to  depend  upon 
an  actual  contingency  and  there  is  notbing  in 
the  will  to  show  the  cootingency  of  dying 
without  offspring  by  her  busbaod  was  meant 
to  operate  without  limit  daring  tbe  life  of  tbe 
first  taker,  and  such  being  the  case,  in  tbe  lan- 
guage of  the  ooart,  It  is.  as  in  tbe  other  in- 
stance (death  uncoupled  with  any  drcumstancet 
making  it  really  contingent),  Rstricted  to  death 
of  testator. 

This  rule  bas  been  followed  ever  since;  both 
as  to  devise  of  real  eatate  and  beauests  of  per- 
sonal property,  there  being  no  distinction  In 
Pennsylvania  oetweeo  realty  and  personalty  in 
this  respect 

Re  tiidiS^e  Eatate,  28  Pa.  59;  Sehoonmaher 
V.  Stockton,  87  Fa.  461;  8huU  v.  Bambo,  57  Pa. 
149;  Karker't  Appeal,  60  Pa.  141;  Fahrne$  v. 
HoMnger,  65  Pa.  888;  Miekte^s  Ameat.  93  Pa. 
514;  FUnoatei^t  Appeal,  04  P.  141:  Strvenmn 
V.  Fm,  126  Fa.  688;  MeOmnaek  v.  MeBUiooU, 
127  Fa.  880;  Sing  T.  FHek,  185  Pa.  575;  Jtor- 
riton  V.  Tn^,  146  Pa.  MO;  OoUa  t.  A$m, 
156  Pa.  107. 

Tbese  decisions  unite  in  defining  tbe  settled 
rule  of  property  In  Pennsvlvanla  to  be  that, 
where  the  devise  and  the  limlutloo  over  are, 
as  in  Mr.  Stevenson's  will,  tbe  happening  of  the 
condition  Is  restricted  to  the  lifetime  of  tbe 
testator  and  John  Barber's  heirs  took  no  title 
because  tbe  condition  subject  to  which  Amanda 
took  did  not  happen  in  testator's  lifetime. 

For  the  Federal  courts  to  reverse  that  rule, 
and  adopt  another  rule  of  property  for  Penn- 
sylvania, would  be  to  depart  from  their  settled 
poUciy  of  following  ttte  rules  of  property  la 
each  state,  and  would  establish  two  rulei  for 
the  same  title— one  good  only  in  th'e  state  court, 
and  one  good  only  In  tbe  Federal  courta.  Tbe 
title  would,  in  the  end,  depend  on  where  tbe 
citizen  lived  who  held  it. 

This  question  was  directly  considered  by  tbe 
supreme  court  of  Pennsylvania  In  the  case  of 
Miekteu'a  Appeal.  92  Fa.  514, 

Chief  Justice  Sbars  wood, delivering  the  opin- 
ion of  the  court,  after  referring  to  Ibe  argu- 
ment of  appellant's  counsel,  said: 

^'He  Is  sustained  by  some  English  caaes 
which  are  not  of  authority  with  ua.  ...  It  to 
very  clearly  settled,  both  In  England  and  in  this 
state,  tlMtif  a  bequest  be  made  to  a  person  abso- 
lute In  tbe  first  instance,  and  it  is  provided  that 
in  tbe  event  of  death,  or  death  without  issue, 
another  legatee  or  legatees  shall  be  Bubsittulcd 
to  the  share  of  legacy  thus  given,  it  shall  be 
construed  to  mean  death  or  death  without  iaaua 
before  the  testator." 

If  the  question  as  to  tbe  oatore  and  extent 
of  the  title  which  Amaods  SteFbens  took  nsder 
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*  will  of  Mr.  StcreDson  is  open  io  the  Fed- 
l1  courls  for  origloal  investlgaticn.  then  we 
^rt  tliat  ebe  took  a  fee  simple  atxiolute. 
If  the  devise  be  cunstrued  h  fee  tail,  U  vas 
xred  and  became  a  fee  simple. 
If  tbe  devise  beconstnied  a  fee  vith  Ifmita- 
kn  o^er,  the  fee  because  abnlute,  because 
)  tbe  eTent  apoo  which  the  limitatioo  must 
ippen  was  under  the  rule  of  property  in 
L-QDBjlvaoia  restricted  in  time  to  tbe  lifetime 
:  ibe  testator,  and  admittedly  it  did  not  so 
ippen.  (b)  Tbe  cooditions,  upon  the  non- 
srf  ormance  of  which  the  estate  was  to  go  over, 
ere  performed  by  Amanda.  She  did  not  die 
□married— she  married  and  bad  o&pring  by 
er  husband — and  therefore  the  estate  dlonot 
o  to  John  Barber's  beirs. 

The  estate  is  a  fee  tail. 

The  word  "offspring, **  tn  lis  proper  and 
iftiural  sense,  extends  to  any  degree  of  lineal 
le&ceDdaDt8,and  baa  the  same  meaning  as  issue. 

17  Am.  &  EoK.  Enc.  Law.  178;  Twtng  t. 
Dacjnt,  8  Drew.  &  S.  167:  Thomjmn  t.  Beadey, 
t  Drew.  Ch.  7;  Allen  t.  Markd,  86  Pa.  117; 
Oen  n.  WOb,  t.  Puckeg,  S  T.  R806;  Vavghan  v. 
Diekes.  20  Pa.  609. 

So  in  nor  case,  as  Amsnda  could  not  have 
awful  issue  without  marriage,  we  may  disen- 
cumber the  sentence  of  the  marriage  condition 
as  was  done  in  Vaughan  t.  DieUu,  and  fol- 
lowiag  oases;  and  so  disencumbering  it  the 
sentence  would  read:  "In  event  of  Amanda 
dyiDg  without  lawful  issue,  then  these  lots  are 
to  be  sold,  etc" 

So  reading  the  will  we  hare  the  ordinary 
case  of  a  limitation  over  after  an  indefinite 
failure  of  Issue,  vcrfd  as  an  executory  devise; 

food  as  a  verted  remainder,  subject  to  be 
erred  1^  fine,  or  common  recovery,  and  now. 
under  our  statutes,  by  deed  executed  and 
arknowledged  in  accordance  therewith,  which 
tbe  verdict  in  this  case  has  found  to  have  been 
done.  This  has  been  tbe  unmolested  construc- 
tion of  such  clauses  in  Pennsylvania,  rertaioly 
ever  since  tbe  case  of  Eieh^bergerv.  Barnitz,  6 
Watta,  447. 

In  Eiehdberger  v.  Barnitz  the  devise  was  as 
follows:  "And  further  ray  will  is,  because 
«)y  son  Henry  bas  not  yet  married,  that  iT  be 
ebould  die  without  leaving  any  living  issue, 
(bat  then  his  full  share  fall  or  go  io  equal 
abares  to  my  other  three  children,  Adam, 
Anna  Mary,  and  Susanna." 

The  question  then  before  tbe  court  was  as  to 
ibe  estate  which  ihe  son  Henry  look  under  ibis 
devise.  Tbe  court,  io  tbe  consideration  of  this 
queslloo,  then  declared  the  law  as  to  the  proper 
coosirucdon  of  such  clauses,  which  lias  re- 
mained the  rule  of  pn^ierty  In  Pennsylvania 
ever  gioce. 

Baekney  v.  Tracy,  137  Pa.  53;  Taylor  v. 
Taylor,  63  Pa.  488,  3  Am.  Rep.  505. 

The  second  matter  found  by  tbe  plaintiff's 
counsd  to  rebut  the  established  meaning 
which  tbe  law  has  placed  upon  such  clauses  is 
the  direction  to  divide  tbe  proceeds  on  such  sale 
among  living  persons. 

Here  again  tbe  language  of  Ihe  will  Is  un- 
fortunate for  their  contention.  The  direction 
is:  "Then  these  lots  are  to  be  sold  and  the 
proreeds  io  be  divided  equally  amongst  the 
heirs  of  John  Barber." 

At  the  time  the  wfll  took  effect  John  Barber 
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was  living  and  had  certain  children  living. 
The  testator,  however,  in  the  clause  does  not 
direct  tbe  division  amon£  the  children  of  John 
Barber,  but  amongst  his  heirs,  and  as  there  can 
be  no  heir  of  a  living  person  tbe  iegal  meaning 
of  tbe  phrase  certainly  contemplated  adtvision 
only  after  John  Barber's  death,  and  then 
among  his  heirs  whomsoever  they  might  be. 
That  be  used  tbe  word  "beirs"  In  its  proper 
meaning  is  manifest  from  tbe  next  succeeding 
clause  of  tbe  will,  wherein  hedevised  an  estate 
in  fee  to  John  Barber  as  follows:  "I  give  aod 
bequeath  to  John  Barber,  of  Colamfiia,  and 
his  heirs,  tbe  lots,"  etc 

Clearly  In  this  clause  he  did  not  mean  "chil- 
dren" by  tbe  word  "beirs,"  but  Intended  to 
give,  as  he  did  give,  by  appropriate  language, 
an  estate  in  fee  simple.  "The  word  "beire"  in 
tbe  one  clause  has  precisely  tbe  same  meaning 
as  In  tbe  other.  There  is  no  direction,  there- 
fore, in  our  will  to  divide  tbe  proceeds  among 
living  persons,  but  the  direction  is  to  divide 
them  among  "heirs"  of  allving  person,  thereby 
clearly  manifesting  that  be  only  contemplated 
sucb  division  as  a  remote  possibility,  or,  at 
least,  after  the  death  of  John  Barber,  and  not 
during  bis  lifetime. 

In  Taylor  v.  Taylor,  63  Pa.  488, 8  Am.  Rep. 
6^5,  the  determtoing  point  found  was  tbat  the 
testator  had  used  the  word  "is8ue"  as  synony- 
mous with  "children, "  and  therefore,  it  wu  in 
in  that  case  a  word  of  pun^ase  and  not  of  limi- 
tation. 

The  meaning  of  the  word  "issue"  having 
thus  been  found  to  be  children,  of  course,  » 
was  fatal  to  an  estate  tall  by  implication;  the 
case  then  fell  within  the  well-established  rule 
aptly  illustrated  by  EiU  v.  BiU,  74  Pa.  178, 16 
Am.  Hep.  645. 

A  limitation  over  to  persons  named  and  in 
being  at  time  of  testators  death  or  of  tbe  mak- 
ing of  the  will  is  a  common  feature  in  many 
of  the  cases  where  the  estate  created  has  been 
adjudged  a  fee  tail  in  the  first  taker. 

In  Bieh^berger  v.  Barnitt,  9  Watts,  447,  the 
leading  case  in  Pennsylvania,  the  limitation 
over  was  to  other  children  of  the  testator  by 
name,  all  living  at  the  death  of  the  devisor. 

In  Backney  v.  Traqf,  187  Pa.  58,  the  limiu- 
tion  over  was  to  a  named  sister  of  the  testator 
living  at  the  time  of  bis  death;  and  it  was  ex- 
pressly said  hy  the  court  that  this  circumstance 
was  not  sufBcient  to  show  tbat  the  testator  in- 
tended a  definite  failure  of  Issue. 

Lapdey  v.  iMpdey,  9  Pa.  180;  Alien  v.  Bm- 
derson,  49  Pa.  838;  Coe/iran  v.  Cochran,  127 
Pa.  486. 

Tbe  absolute  answer  to  these  first  two  sug- 
gestions of  tbe  plaintilb  in  ema  Is  found  la 
the  decision  In  Oriley  v.  Chamberlain,  80  Pa. 
161;  Wynn  v.  Stor^,  88  Pa.  166. 

The  tblrd  matter  found  by  tbe  plaintiffs  by 
which  to  rebut  tbe  definition  of  the  taw,  is  in 
combining  the  contingency  of  death,  unmar- 
ried, with  death  without  offspring.  If  married. 

The  cases  In  Pennsylvania,  however,  have 
settled  tbls  contention  against  the  plaintiffs. 

Vaughan  v.  XHeket,  20  Pa.  509;  Matfaek  t. 
BoberU,  54  Pa.  146. 

The  fourth  cause  for  finding  tbat  the  testator 
has  used  language  to  rebut  the  definition  of 
the  law  is  supposed  to  He  in  the  use  by  tbe  tes- 
tator of  the  expression  "in  the  event  of,"  and 
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the  word  "tbco:"  tnd  U  la  supposed  tbat  these 
exprcsstoDS  mark  the  death  of  AmandB  as  the 
time  at  whkh  the  failure  of  issue  shall  he 
fixed. 

Tbeexprr!ts1oa,  "in  the  event  of  Amanda 
dying  uDtnarrled,  or  if  married,  djiiw  wUhont 
offspring,"  etc.,  eertaioty  means,  ana  can  only 
meao,  that  if  Amanda  should  die  unmarried, 
OT  If  married. should  die  without  issue, or,  upon 
Amanda  dying  uamarried,  or  If  married,  dy- 
Ine  without  Issue,  etc. 

The  words  "in  the  eventor'  were  clearly 
used  to  exprem  the  coDtlogency  referred  to. 
There  can  he  no  doubt  or  ambiguity  as  to  the 
meanloe  of  this  expression.  Nor  can  the  use 
of  the  word  "then"  hare  the  effect  contended 
for  and  it  has  never  been  given  each  effect  to 
•nv  of  the  cases  cited. 

Bobinton'a  Sstate.  149  Fa.  418. 

Inallsnch  cases  "then"  Is  not  considered 
an  adverb  of  time,  but  a  mere  particle  of  ref- 
erence coonfcting  the  result  to  follow  upon  the 
happening  of  the  continftency  previously  ex- 
pressed, and  is  the  equivalent  of  "in  that 
event,"  or  "if  that  happens." 

II  Am.  &  Enr.  Enc.  Law,  908;  Lawrence  t. 
Lauirente,  lOS  Pa.  386;  BeiMeU  t.  Shirk,  119 
Pa.  108. 

The  rule  in  Eiehelberffer  T,  SarnitB  has  been 
applied  in  a  multitude  of  cases  in  Pennsyl- 
vania in  the  construction  of  devises  similar  to 
the  one  now  before  us. 

SolTi  BttnU,  147  Pa.  686;  Ray  v.  Alexander, 
146  Ps.  248;  Hackney  v.  Tracy.  187  Pa.  63; 
OxJtran  v.  Cochran.  187  Pa.  486;  Battett  v. 
Hauik,  118  Pa.  94;  Carroll  v.  Burnt.  108  Ps. 
886:  Stone  v.  McMuUen,  lOW.N.  C.  641;  Lata- 
renee  r.  Kawrenee,  lOS  Fa.  88S;  Q^n't  dp- 
pent,  70  Pa.  001;  Gast  t.  Aw,  63  Ps.  85;  Mat- 
tack  V.  Roberta.  54  Pa.  148;  Crilcy  v.  Ohtimber- 
Inin,  80  Pa.  161;  Vavghan  v.  DiOta,  SO  Pa. 
609:  Tjiptlej/  v.  Lapdey.  9  Pa.  180. 

Many  more  cases  mlfcbt  be  added  to  those 
cited,  but  reference  to  these  will  be  sufficient 
to  flinstiate  Uie  application  of  the  rule  of 
Siehelberger  t.  Bamit*,  9  Watts,  447,  in  the 
construction  of  clauses,  in  many  of  them,  of 
the  Identical  force  and  effect  of  the  clause  in 
controversy  here.  By  the  rule  of  property  es- 
tablished by  these  decisions,  we  contend  there 
can  be  no  doubt  that  if  Amanda  Stephens  did 
not  take  a  fee  absolute,  she  at  least  took  a  fee 
tail,  under  the  will  of  James  Stevenson  which 
has  been  properly  barred  under  the  statutes. 

Under  the  will  Amanda  took  on  testator's 
death  an  absolute  estate  in  fee  simple. 

The  supreme  court  of  Pennsylvania,  In  a  well- 
reasoned  opinion,  held  that  Amanda  took  an 
absolute  estate;  that  this  absolute  estate  was 
not  limited,  but  a  clause  substitutionary  In 
character  was  inserted,  which,  in  the  event  of 
"Amanda  dyioe  unmarried,  or  If  married,  dy- 
ing without  offsprinfc  by  her  husband,  then 
those  lots  are  to  be  sold  and  the  proceeds  to  be 
divided  equally  among  the  heirs  of  John  Bar- 
ber." 

That  the  dying  without  Issue  (which  is  what 
the  clause  mMus)  the  testator  Intended  should 
take  {dace  In  his  lifetime,  and  as  it  did  not  the 
estate  became  absolute  in  Amanda  on  testator's 
death. 

That  this  will  admits  of  this  constniction 
that  opinloD  proTO.  It  Is  so  well  written  and 
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reasoned  that  no  words  of  ours  will  add  to 
and  even  if  this  court  should  Iiold  that  it  is  not 
conclusive  it  Is  at  least  entitled  to  peculiar 
weight. 

Bueho"  V,  OheOiirt  A  Cb.  185  U,  a  684  (31: 
799). 

As  was  said  Id  Burgeat  v.  Seligman,  107  U. 
S.  84  (27:  866).  "for  the  sake  of  harmonv.  and 
to  avoid  confusion,  the  Federal  courts  will  lean 
towards  an  agreement  of  views  with  the  state 
courU,  if  the  queatioD  seems  to  Ihem  balancecl 
with  doubt." 

Jaekton,  St.  John,  T.  Chew,  26  U.  6, 13 
Wheat.  154  (6:  584). 

The  plaintiffa  contend  that  John  Barber's 
heirs  have  an  estate  In  fee  simple  In  the  land  In 
controversy,  and  that  you  should  so  answer  the 
question  certified  as  to  lead  to  that  result. 

Right  In  their  pathway  they  have  the  deci- 
sion of  three  courts  against  them: 

The  common  pleas  court  •of  AH^heny 
county,  where  the  lands  are  situated. 

The  supreme  court  of  Pennsylvaaia. 

The  cfrcuit  court  of  the  United  States  for 
the  western  district  tit  Pennsylvania,  botb 
Judffes  sitting. 

The  general  intent  of  the  testator  is  to  be 
gathered  from  his  entire  will,  and  when  this 
general  intent  is  determined  It  influences  the 
construction  of  particular  phrases  and  words 

The  argument  that  by  the  word  "offspring" 
the  testator  meant  children  is  not  supported  by 
one  single  case  In  E*ennsylvaoia.  All  the  cases 
are  against  It 

It  is  asserted  that  courts  "anxiously  seize'" 
upon  every  circumstance  to  make  the  failure 
of  issue  definite.  This  is  not  so  in  Pennsyl- 
vania. 

OrUey  f.  Chambn^in,  80  Fa.  164. 

Mr.  Justice  Qrmj  delivered  the  opinion  of 

the  court: 

The  real  question  between  the  parties,  upoa 
which  the  decision  of  this  case  must  turn,  t* 
what  estate  Amanda  Stephens  took  under  the 
will  of  James  S.  Stevenson,  by  which  he  de- 
vised to  her  certain  lota  of  land  in  Pittsburg, 
and  further  provided  as  follows:  "In  the  eveoi 
of  Amanda  dying  unmarried,  or.  If  married, 
dying  without  offspring  by  her  husband,  tbea 
*these  lota  are  to  be  sold,  and  the  proceeds  j99 
to  be  divided  equally  among  the  heira  of  John 
Barber." 

The  testator  duly  published  bis  will  on  Oc- 
tober 16, 18S1,  and  died  on  the  same  day,  bdoff 
fifty  years  old.  At  that  date,  John  Barber  was 
alive  and  married,  and  had  children,  some  of 
whom  are  plaintiffs  in  this  action  of  ejectment. 
Amanda  Stephens,  then  a  child  of  Qve  years 
of  age,  and  so  described  in  the  wilt,  survived 
the  testatOT,  and  afterwards  married.  8be 
and  her  husband  executed  «  deed  of  the  lantL 
intended  and  sufficient  to  bar  an  estate  tall 
therein;  and  afterwards  conveyed  the  land  in 
fee  simple  to  the  defendants  and  others. 

The  tesutor  died,  and  his  will  took  effect, 
before  the  passage  of  the  statute  of  Peunayl* 
vania  of  April  8, 1888,  chap.  188,  g  9,  provid- 
ing that  "all  devises  of  tmI  estate  ahaJl  pus 
the  whole  estate  of  the  testator  ia  the  premises 
devised,  although  there  be  do  words  of  Inheri- 
tanoe  or  of  perpetul^,  unless  It  appear  by  » 
devise  over,  or  oj  woraa  of  limitation  or  other 
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■c  in  the  nill.  that  tbe  testator  lot^odcd  to 
rise  &  less  estate:"  and  long  before  tbe  stat- 
^  of  ^pril  27. 1855,  cbap.  8»7.  g  1,  providlog 
.t  ""wiieoever  hereafter,  bj  any  gift,  convey- 
se.  or  devise,  an  estate  In  fee  tail  vrould  be 
-ate^  according  to  tbe  existing  laws  of  tbis 
tp.  it  shall  be  taken  and  coDstrued  to  be  an 
nte  In  fee  liiDple,  and  na  sucb  shall  be  in- 
ritntkle  and  freely  alienable."  Pa.  Laws 
i'J-'BS,  p.  249;  Pa.  Laws  1855,  p.  868;  Pur- 
n'a  X>1g.  iStb  ed.  p.  S108>  %  11;  PardoD's 
jr.  13tb  ed.  p.  810.  g  8. 
A.  former  action  of  ejectment  was  brought 
xiie  atlmioistrator  with  the  will  annexed  of 
e  testator  against  these  defendants  in  the 
urt  of  common  pleas  of  Allegheny  county, 
tbe  elate  of  Pcnnsylvaoia,  which  directed  a 
rdict  and  reodered  ^dgiaent  for  the  de- 
□dants,  on  tbe  ground  that  Amanda  Stephens 
ok.  an  estate  tail,  which  bad  been  duly 
irred,  and  the  title  conveyed  to'the  defend- 

Its. 

Upon  a  writ  of  error  that  Judgment  was  af- 
rmed.  in  the  supreme  court  of  Pennsylvania, 
1  tbe  ground  that  tbe  devise  over  to  tbe  heirg 
!  Jobn  Barber  was  an  altematiTe  and  substi- 
iiionaTT  devise,  dependent 'Upon  the  contin- 
>ncy  of  Amanda's  dyieg  without  offspring  in 
•9]  tbe  lifetime  of  the  ^testator,  and  this  con- 
DgeDcy  not  having  happened,  that  she  loofa 
□  absolute  estate  In  fee  simple.  16S  Pa.  645. 
This  second  action  of  ejectment  was  after- 
wards brought  in  the  circuit  court  of  the 
'cileid  States,  which  directed  a  verdict  and 
endered  Judgment  for  the  defendants,  on  the 
round  thai  Amanda,  if  she  did  not  take  a  fee, 
3ok  at  least  an  estate  tail.    69  Fed.  Rep.  501. 

To  reverse  tbis  Judgment,  the  plaintiff  sued 
'Ut  a  Writ  of  error  from  the  circuit  court  of 
ppeals.  which  has  certified  to  tbis  court  these 
iro  questions: 

"first,  btlie  decision  of  the  supreme  court 
if  Peoosylvania,  before  referred  to,  conclu- 
live?   If  not,  then, 

'  'Second.  What  estate  did  Amanda  Stephens 
ake  under  the  devise?" 

The  first  question,  in  the  terms  in  which  it 
s  expressed,  and  taken  1^  itself  is  somewhat 
llfficult  to  answer. 

The  decision  of  tbe  supreme  court  of  Penn- 
lylvania,  in  tbe  former  action  of  ejectment,  is 
iirtainly  not  conclusive  as  an  adjudication  of 
the  rights  of  the  parties,  inasmuch  as  a  single 
verdict  and  Judgment  in  ejectment,  not  being 
conclusive  undtr  the  laws  and  in  the  courts  of 
the  state,  is  not  conclusive  in  the  courts  of  the 
United  States,  and  is  no  bar  to  tbe  second  ac- 
tioD  of  ejectment.  Eqvat&r  Min.  A  ItmeU.  Co. 
V.  naU,m  TL.8.  86  [27:  1141;  Britton  v. 
Thornton,  112  U.  8.  626  [28:  816];  Gibson  v. 
Lj/ov,  115  U.  S.  489  [29:  440J;  SmaU  v.  SUt- 
elieU.  143  U.  S.  99  [36:  90]. 

The  question  whether  the  opinion  of  the 
supreme  court  of  the  state  in  the  former  action 
is  conclostve  evidence  of  the  law  of  Pennsyl 
vanla  io  a  court  of  the  Uniicd  States,  depends 
upon  tbe  further  question  whether  the  opinion 
is  declaratory  of  the  settled  law  of  Pennsylva- 
nia as  to  tbe  effect  of  such  devises,  or  is  a  de- 
cision upon  the  construction  of  this  particular 
devise. 

When  tbe  (instruction  of  certafn  words  in 
deeds  or  wQla  of  letl  estate  baa  become  a  set- 
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tied  rule  of  property  In  a  state,  that  con- 
struction is  to  he  followed  by  tbe  courts  of  the- 
United  Stales  in  determining  tbe  title  to  land 
within  tbe  state,  whether  between  the  same  or 
between  other  parties,  Jaektort,  f?t,  John,  v. 
CTw,  S5U.  S.  13  Wheat.  153. 167[6:5H3,  683]; 
JJenderaonv.  Griffln,  80  U.  S.  6PeL  *151[10a 
[8:  791;  Suydam  v.  Willianmn,  65  U.  S.  24 
How.  437  [16:  7421;  Buraett  t.  SeUgman,  lOT 
U.  S.  30,  83  [27;  359,  365]. 

But  a  single  decision  of  tbe  highest  courta- 
of  a  state  upon  th^  constructioo  of  the  words- 
of  a  particular  devise  is  not  conclusive  evi- 
dence of  the  law  of  the  state,  in  a  case  in  a> 
court  of  the  United  States,  involving  the  con- 
struction of  the  same  or  like  words,  between 
other  parties,  or  even  between  the  same  parties 
or  th^r  privies,  unless  presented  under  such 
circumstances  as  to  be  an  adjudication  of  their 
rights.  Lane  v.  Viek,  44  U.  8.  8  How.  464 
[11;  681];  Viek  v.  Viekatmrg,  1  How.  {Mich  > 
879;  BoTner  v.  Bwwn,  57  U.  8.  16  How.  854 
[14:  970];  Brown  v.  Lawrence.  3  Cush.  390; 
Gibson  v.  Lmn.  115  U.  8.  439,  446  [29:  440,. 
443]. 

It  becomes  important,  therefore,  that  the 
opinion  of  the  supreme  court  of  Pennsvlva- 
nia  in  tbe  former  action  of  ejectment  should  be 
carefully  examined  and  compared  with  the 
previous  Judgments  of  that  court. 

In  that  opinion,  delivered  by  Chief  Justice 
Sterrett,  tbe  principal  grounds  of  the  decisbn 
were  stated  as  follows: 

"Although  tbe  devise  to  Amanda  Stepbena 
was  made  before  tbe  act  of  1833,  and  without 
words  of  inheritance,  yet,  when  read  in  con- 
nection with  the  introductory  clause  of  James- 
S.  Stevenson's  will,  there  is  a  plain  intent,  man- 
ifested in  the  first  iastance,  to  give  her  an  at>- 
solute  estate.  In  McCuUovgh  v.  Gilmore,  11 
Pa.  870,  where  substantially  the  same  expres- 
sion was  used,  this  court  uld:  'These  words, 
and  the  like  of  them,  are  generally  carried 
down  into  tbe  oorpua  of  the  will,  to  show  that 
tbe  testator  meant  to  dispose  of  bis  whole  in- 
terest in  a  particular  devise,  unless  words  are 
used  which  plainly  indicate  an  intent  to  limit 
it.'  Numeroiu  cases  to  the  same  effect  are 
cited  in  Seltriter  v.  Jfeswr,  19  Pa  87  [57  Am. 
Dec.  634],  The  first  taker  is  always  the  favor- 
ite object  of  testator's  bounty,  and  as  such 
entitled  to  tbe  benefit  of  every  implication. 
There  arc  no  words  used  In  tbe  2d  paragraptv 
of  the  will,  containing  (he  devise  to  Amanda, 
which  indicate  any  intent  to  limit  her  estate. 
Had  the  will  stopped  there,  the  devise  would 
unquestionably  bave  been  absolute.  The  fol- 
lowing paragraph  was  not  intended  to  operate 
by  way  of  limitation,  'but  was  manlfest-[101 
ly  substitutionary  in  its  character.  The  thought 
would  very  naturally  occur  to  testator  to  make 
an  alternative  devise  for  the  contingency  of 
Amanda'sdying  without  is:iie  (Biddies  Estate, 
28  Pa.  09).  and  this  wss  in  effect  what  wa» 
done.  'Id  the  event.'  said  testator,  'of  Amand» 
dying  unmarried,  or,  if  married,  dying  with- 
out offspring  by  her  hasband,  then  these  lots- 
are  to  be  sold,  and  tbe  proceeds  to  be  divided 
equally  among  tbe  heirs  of  John  Barber. 
Tbe  word  'offsprlne'  here  used  is  but  a  syno- 
nym for  'issue;'  and  'issue^  cannot  be  lawful 
without  marriage.  The  devise  is,  then,  in  the 
first  instance,  to  Amanda;  and,  in  tbe  event 
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of  ber  dying  without  lasae,  over  to  alternate 

beneflctsries.  Dying  without  issue  was  tlius 
made  tbe  cootio^eocy  upon  which  the  substi- 
tuted beoeficiuies  could  take.  Ootfs  t.  Aym, 
150  Pa.  197.  But  death  when?  Where,  as 
liere,  there  is  Dothfog  to  indicate  an  adverse 
intent,  additional  llmltatioas  dependent  od  do 
other  cooliogency  than  Is  implied  from  the 
lanfniage  *if  anv  of  them  die,  or  'in  case  of 
death/  or  the  like,  cannot  be  referred  to  in 
the  event  whenever  it  may  happen— for  that 
would  be  to  give  a  forced  eonstructloo  to  the 
words — but  must  be  construed  as  rererring  to 
death  in  association  with  some  additional  cir- 
cumstaoce  wMc^  makes  it  actually  comiDgcnt. 
That  drcnmataoce  Is  nid  to  be  naturally  in 
regard  to  the  time  of  happening,  and  that 
time  where,  as  here,  the  gift  is  immediate,  Is 
necessarily  the  death  of  the  testator,  there  be- 
ing no  other  period  to  which  the  death  can  re- 
fer. CiI(2w£v..SUnoii.l8Pa.lS2."  186  Pa. 
«49.  650. 

The  first  statement,  that  the  devise  Id  tbe 
2d  paragraph  of  the  will,  read  lo  conoectlon 
with  the  introductory  clause,  there  was  a  plain 
intent  manifested,  lo  the  first  instance,  to  give 
Amanda  an  absolute  estate,  was  in  accord  with 
the  settled  law  of  Pennsylvania  in  Sehriver  v. 
MewT  (ieS2)  19  Pa.  87,  90,  91  [57  Am.  Dec. 
-684],  and  cases  there  cited.  And  the  state- 
nient  that  the  word  "offspring,"  to  the  next 
paragraph,  was  used  as  a  synonym  for  "issue,'-' 
was  Id  accord  wiib  a  judgment  of  that  court 
delivered  in  1859  by  Mr.  Justice  Strong  (after- 
wards of  this  court),  as  well  as  with  the  Eoglish 
102J*deciai0D8.  Allen  v.  MarkU,  86  Pa.  117; 
ThompMn  V.  BeaOey.  S  Drew.  7;  Ttmiig  t.  J)a- 
tin,  %  Drew.  &  S.  167. 

Whether  the  conclusion,  that  the  devise  over 
lo  John  Barber's  heirs  was  substituHouary,  and 
'Could  take  effect  only  at  tbe  lime  of  the  testa- 
tor's death,  and  not  afterwards,  was  in  accord 
with  the  law  of  Pennsylvania  as  declared  in 
previous  decisions,  is  a  question  requtrlog 
more  consideration. 

Chief  Justice  Sterrett's  proposltiDDs  as  to  the 
meaniogof  the  words  "incase  of  death;"  or 
tbe  like,  are  taken  almost  verbatim,  from  tbe 
opinion  of  Mr.  Justice  Bell,  in  Catdwell  v. 
^atiltcn  (1850)  18  Pa.  152,  to  which  be  refers. 
In  that  case  tbe  testator  devised  real  estate  to 
bis  wife  during  ber  life  or  widowhood,  and  at 
her  decease  or  marriage,  to  bis  children  in 
-equal  shares  in  fee.  anain  case  of  tbe  death  of 
any  child,  bis  share  to  go  to  his  issue,  or  If  he 
-should  "die  without  issue  bom  alive,"  to  the 
testator's  surviving  children;  tbe  decision  was 
ibat  the  devise  over  to  tbe  children,  upon  the 
death  or  marriage  of  tbe  widow,  must  lake  ef- 
fect upon  ber  death,  or  upon  tbe  testator's 
death  If  he  survived  ber,  and,  therefore,  the 
devise  over  of  the  share  of  each  child  must 
take  effect  at  the  same  time;  and  in  the  opin- 
ion, immediately  after  the  propositions  abnve 
referred  to,  Mr.  Justice  Bell  added:  "Btit  as  a 
testator  is  not  supposed  to  anticipate  himself 
surviving  the  object  of  bis  bounty,  this  con- 
siruction  is  only  made  from  necMsily,  and 
gives  waj  where  the  contingency  of  the  death 
of  the  first  beneficlarifs  may  be  referred  to 
some  other  time."    J8  Pa.  ISO. 

There  is  indeed  a  line  of  cases  in  that  court, 
in  which  a  devise  over,  after  a  devise  Id  fee, 
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hat  been  held  to  be  substitutionary,  when  ex* 
pressed  by  such  words  as  if  tbe  first  taker  die 
"  without  children;"  (Bidding  Eetate  (1857)  38 
Pa.  69;  MeCormiek  v.  MeEaigoU{\^)  127  Pa. 
280,  or  "without  leaving  Issue  living  at  th« 
time  of  bis  death}."  M\ckley'$  Appeal  (1880)  93 
Pa.  S14:  Stevenson  v.  Fox  (1880)  125  Pa.  668. 
King  v.  Frtek  (1890)  186  Pa.  676;  Morrigon  v. 
Truby  (1891)  145  Pa.  540.  or  "intesute  and 
without  issue."  Karker't  Appeal  (1869)  60  Pa. 
141;  CoUa  v.  Ayree  (1893)  156  Pa.  197.  In 
none  of  *tbese  cases,  however,  was  the  [  103 
devise  bo  expressed  that  it  could  be  construed 
as  creatine  an  estate  tall. 

Two  other  cases  were  cited  at  the  bar,  as 
favoring  the  sabstltutionary  rale,  in  one  of 
which  "die  unmarried  or  without  issue" 
{Schoonmaker  v.  Btodcton  (1860)  87  Pa.  461). 
and  in  the  other  "die  without  heirs"  {8huU  v. 
Rambo  (1868)  57  Pa.  149).  were  held  to  mean 
"die  in  the.]ifetlme  of  tbe  testator."  But  in 
each  of  them,  not  only  the  first  devise  was  to 
a  child  of  tbe  testator  In  fee,  and  the  Hnfta- 
tion  over  was  to  the  testator's  otiier  cbildreD, 
but  tbe  whole  scope  of  the  will  was  thought  to 
show  that  be  could  not  have  mi-ant  an  indefi- 
nite failure  of  issue.  And  in  the  second  case. 
Chief  Justice  Thompson  said:  "But  giving 
tbe  words  of  the  24th  clause  alt  that  could  pos- 
sibly Iw  claimed  for  them,  to  wit,  aa  implica- 
tion of  a  limitation  to  issue  by  tbe  words 
'  die  without  heirs,'  equivaloit  to  'dyinic  with- 
out issue',  as  in  Ei^teoerger  v.  Barnitt,  9Watls, 
447.  and  kindred  cases,  the  devise  to  Emma 
Rambo,  tbe  plaintiff  below,  would  be  a  fee 
tail,  which  by  tbe  act  of  April  37, 1856,  would 
be  turned  into  a  fee  simple,  the  will  bearing 
date  Hay  27,  1857.  That  the  word  '  helrs^ 
meant '  Issue'  most  he  inferred,  in  ibe  pret- 
ence of  tbe  fact  that  ber  brothers  and  suiera 
were  living  and  would  be  ber  belrs.  It  must 
therefore  nave  been  '  issue '  that  was  meant 
bv  tbe  words.  In  either  view  of  the  case,  the 
plaintiff  below  was  vested  with  tbe  fee  simple 
of  tbe  property  in  question."  57  Pa.  161. 

Where  a  testator  s[>ecificallv  devised  lands 
to  bis  daughters  in  fee.  ana  provided  tliai 
should  she  "die  in  her  minority,  and  witbooi 
lawful  issue  then  living,  the  lands  hereby  de- 
vised shall  revert  to  and  become  pari  of  the 
residue  of  my  estate,"  tbe  substitutionary  rule 
was  not  applied,  either  by  tbe  supreme  court 
of  Pennsylvania,  or  by  this  couri;  but  both 
courts  held  that  the  daughter,  having  sur- 
vived the  testator,  took  an  estate  In  fee.  sub- 
ject to  be  devested  by  her  afterwards  dying 
under  age  and  without  Issue.  Brittpn  v. 
Vtornton  (1878)  25  Pitts.  L.  J.  1S6,  and  (1884) 
112  U.  8.  536  [28:8181. 

A  careful  examination  of  tlfe adjudged  cases 
in  Pennsylvania  irresistibly  compels  us  to  the 
conclusion  that  there  is  *uo  settled  nile[104 
of  property  in  tbat  state,  by  which  the  wnrdi 
of  the  devise  to  Amanda  Stephens,  "and  in 
tbe  event  of  Amanda  dying  unmarried,  or  if 
married,  dying  without  offspring  by  ber  hus- 
band," should  be  construed  as  restricted  (nhei 
death  in  the  testator's  lifetime,  making  tbe  de- 
vise over  substitutionaty,  and  to  take  effect 
oolv  upon  ber  death  within  tbat  time. 

'The  result  is,  tbat  the  decision  of  tbe  so* 
preme  couri  of  Pennsylvania  upon  the  con- 
struction of  the  will  of  James  &.  Steveosm 
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lot  ooncluslve;  and  that  the  flrat  question 
tified  to  tbia  court  by  the  circuit  court  of 
ae&ls  oinat  be  aoswered  in  the  negative, 
rbls  briDgs  ua  to  the  aeeood  questioo,  which 
Wbat  estate  did  Amanda  Stephens  take 
«lcr  the  dcTiaer 

[n  EXcAe&argar  r.  BarniU,  9  Watts,  447,.  de- 
lerl  in  1840,  the  court,  speakiog  by  Mr. 
istice  Serjeant,  said:  "The  principle  baa 
iw  become  a  settled  rule  of  property,  io  re- 
gion to  lands,  that  if  a  devise  be  made  to  one  In 
c.  and  ifbedie  without  issue.oroD  failureof 
;ue,  or  for  want  of  Issue,  or  without  leaving 
5\ie,  then  over  to  another  in  fee,  the  estate  of 
le  first  taker  ia  a  fee  tail,  which,  if  be  have  is- 
le.  passes  to  them  ad  i^&nitum  by  descent  as 
rQfints  in  tail."  And  this  rule  was  applied  to 
devise  in  wbicb  the  contingency  was  expressed 
3  the  words  "my  will  is.  because  my  son  Hen- 
5  ia  not  yet  married,  that  if  be  should  die  witb- 
>ut  leavtnf^  any  lawful  Issue,  that  then  bis  full 
bare  shall  fall  or  go  in  equal  shares  to  my  oth- 
X  three  children.^  9  WatU.  450,  4S1. 

In  MiddUMwrrth  t.  Blaekmore  (187S}  74  Pa. 
it 4,  419,  the  court,  speaking  by  Mr.  Justice 
Slercur.  and  referring  to  Et'eh^berger  v.  Bar- 
nitz.  above  cited,  and  other  cases,  recognized 
and  nfiBrmed  that  "  as  a  general  rule,  and 
nanding  alone,  the  language, '  die  without  leav- 
ing any  legitimate  issue,"  must  be  understood 
to  mean  issue  indefinitely;  that  tbeestate  created 
'would,  in  such  case,  have  been  one  in  tail;"  and 
'denied  such  effect  to  those  words,  only  because 
of  the  general  scope  of  the  particular  will,  and 
of  the  land  beln^  thereby  charged  with  tbe 
payment  of  certam  sums  to  persons  living, 
-and  required,  in  case  of  tbe  bappeniof;  of  tbe 
105]  contingency  *named,  to  be  sold  by  tbe 
testator'a  executors,  and  the  proceeds,  after 
paying  those  sums,  to  be  distributed  among  his 
gTundcbildren. 

Aeain,  in  Laurence  v.  Lu  ierenee  (1884)  105 
Fa.  335.  a  devise  of  land  to  the  testator's  two 
nephews,  "  and  their  heirs,  as  tenants  in  com- 
mon." but  if  one  of  them  "should  die  without 
leaving  lawful  teaue,"  hia  share  to  go  to 
tbe  ouier,  "bis  beirs  and  assigns  forever," 
was  beld  to  create  an  estate  tall  in  the  nephews; 
and  Mr.  Justice  Trunkey,  in  delivering  judg- 
Tnent.  said  that  it  had  not  been  doubted,  since 
the  decision  la  Eieh^t>ergeT  v.Barnitz,  9  Watts, 
447,  that  tbe  rule  io  Pennsylvania  is  that  "the 
■established  Interpretation  of  words  of  limita- 
tion on  failure  of  issue,  whether  the  terms  be 
'If  be  die  without  issue,'  'if  he  die  without 
b&viog  issue,'  'if  he  have  no  issue,'  or '  if  he 
■die  before  be  has  any  issue,*  in  tbe  absence  of 
all  words  makiog  a  diflerent  intent  apparent, 
is,  that  tbey  Import  a  j^neral  indefinite  failure 
■of  issue,  and  not  a  failure  at  the^rst  taker's 
-death."  105  Pa.  889. 

Id  BdnoeAt  t.  Shirk  (1888)  119  Pa.  108.  the 
iestator  derised  real  estate  to  two  children  of 
his  deceased  son  in  fee,  and  if  either  should 
"die  without  leaving  lawful  Issue,"  bis  share 
to  eo  to  tbe  survivor,  and  "  if  both  of  tbe  said 
cbildren  should  die  without  leaving  lawful 
issue,"  the  real  estate  devised  to  them  to  go  to 
tbe  testator's  other  children;  and  directed  tbat 
VDderoo  circumstances  should  his  sod's  di- 
vorced wife  have  any  part  of  the  testa'or's 
<state.  The  court,  speaking  by  Mr.  Justice 
SieneU,  held  tbat  the  cbildren  of  the  sod  took 


an  estate  tail;  and  said  that  since  EiehHberfxr 
V.  BarniU.  9  Watts,  447,  It  bad  undoubtedly 
been  the  rule  In  Pennsylvania  that,  standing 
alone,  the  words  "die  without  leaving  issue,^ 
or  other  expressions  of  tbe  same  import,  mean 
a  general  indefinite  failure  of  issue,  and  not  & 
failure  at  tbe  death  of  the  first  taker. 

Id  Baeknni  v.  Tracy  (1890)  137  Pa.  58,  a 
testator,  who  made  bis  will  in  1854  and  died  in 
1864,  devised  real  estate  to  his  daughter  Eliza- 
beth, "but  in  case  my  daughter  Elizabeth 
should  die  without  issue,  then  in  tbat  case  all 
her  interest  tbat  she  might  or  could  have  io  the 
same  to  descend  to  my  daughter  *MRry:"f  1 06 
and  it  was  held,  in  an  opinion  delivered  by  Mr. 
Justice  Green,reviewing  tbe  previous  casea,ibat 
the  devise  over  was  upon  an  indefinite  failure 
of  issue  of  Elizabeth,  and  that  abe  took  an 
estate  tail,  enlarged  bj  the  act  of  1855  into  a 
fee  simple. 

Like  decisions  were  made  in  1692  in  two 
cases,  in  one  of  which  tbe  devise  was  to  a 
daughter  la  fee  dmple.  "|m>Tlded,  neverthe- 
less, tbat  In  case  sbe  uiould  die  without  leaving 
lawful  issue,  then  it  la  my  will  tbat  tbe  property 
above  devised  to  her  shall  be  equally  divided 
amongst  tbe  children  of  my  brother'*  (Ray  v. 
Alexandgr,  146  Pa.  242);  and  in  the  other  tbe 
'  testator,  after  devising  to  bis  wife  an  estate  for 
life,  provided  tbat  "in  case  either  of  my  daugh- 
ters shall  die  without  Issue,  either  before  or 
after  tbe  decease  of  my  wife,  then  the  amount 
of  their  share  or  shares  in  tbe  residue  of  tbe 
estate  shall  revert  back  to  tbe  remainder  of  my 
cbildren,  share  and  share  alike;"  aud  "tbe 
share  or  shares  tbat  such  of  my  daughters  as 
may  be  without  issue  before  or  after  tbe  death 
of  my  wife  may  be  entitled  to"  should  be 
invested,  and  tbe  Income  paid  to  them;  "and 
after  her  death  the  residue  of  the  estate  ia  to  be 
divided,  share  and  share  alike,  amongst  those 
of  my  heirs  tbat  are  then  living."  HojT* 
Estate,  147  Pa.  686. 

In  view  of  this  series  of  adjudications  of  tbe 
highest  court  of  tbe  state,  extending  over  more 
than  half  a  ceuiury,  we  cannot  but  accede  to 
the  opinion  expressed  by  Judge  Atcheson,  with 
the  concurrence  of  Judge  Bufflngton,  in  ttie 
circuit  court  of  tbe  United  States,  in  tbe  case 
at  bar,  that  "it  Is  firmly  established  by  an 
unbroken  line  of  authorities,  tbat  a  devise  over 
to  named  living  persons,  upon  tbe  failure  of 
ifae  issue  of  the  first  taker,  does  not  import  a 
definite  failure  of  issue;"  and  that  "to  bold  at 
this  late  day  tbat  such  a  devise  over  Imports  a 
definite  failure  of  issue  would  shake  a  multi- 
tude of  titles."   69  Fed.  Rep.  504.  505. 

It  has  also  long  been  regarded  ns  established 
law  in  Pennsylvania,  that  such  words  as  "in 
case  of  bis  death  unmarried  or  without  Usue." 
io  this  connection,  are  equivalent  to  simply 
"dving  without  luue,"  unless  there  ia  some- 
thing else  in  the  case  to  warrant  and  require  a 
different  construction  of  the  *wi]l.  [107 
Vavgfian  v.Z>i'cfr?*(1853)20Pa.509,5l3;  Matlaek 
V.  lio^te  (1867)  54  Pa.  148,  160;  McCullough 
V.  Fenton  (1870)  65  Pa.  418.  426. 

The  result  of  the  foregoing  considerntions  is 
that,  by  a  settled  rule  of  property  in  Pennsyl- 
vania, tbe  devise  to  Amanda  Stephens,  wiih  a' 
devise  over  "in  the  event  of  Amanda  dying 
unmarried,  or,  if  married,  without  offspring 
by  ber  husband gave  her  an  estate  tall,  unless 
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tfai*  conclurion  is  controlled  by  other  words  Id 
the  will,  or  by  the  facts  stated  in  the  oertiBcate 
of  the  circuit  court  of  appeals. 

Indeed,  the  reasoning  of  Chier  Justice  Ster- 
rett  upon  the  construction  of  the  clause  "in 
the  event  of  Amanda  dying  unmarried,  or,  if 
married,  dying  without  offspring  by  her  hus- 
band." would  seem  to  point  to  the  same  con- 
clusion. That  reasontng.  in  bis  own  words, 
above  quoted,  is  that  "the  word  'offspring' 
here  used  is  but  a  synonym  for  issue;' '  tbat 
"'issue'  cannot  be  lawful  without  marriage;" 
that  "the  devise  is,  then,  in  the  event  of  hi>r 
dying  without  issue,  over  to"  the  heirs  of  John 
Bsrtwr;  and  that  "dying  without  issue  was  thus 
made  the  contlogency  upon  which"  those  heirs 
could  take.  165  Pa.  649.  Assuming  the  cor- 
rectness of  that  inference,  namely,  tbat  the  con- 
tingency described  was  simply  "dying  without 
issue,"  these  words  would  Import  an  Indefinite 
failure  of  Issue,  according  to  the  long  line  of 
authorities  above  cited,  beginning  nltb  the 
judgment  delivered  by  Mr.  Justice  Berjeant  In 
Ei^^erger  v.  BamUz,  9  Watts,  447,  and 
Including  the  judgment  delivered  by  Hr.  Jus- 
tice Sterrelt  in  IMnoehl  v.  Shirk.  119  Pa.  106; 
and  would  be  inconsistent  with  the  codcIusIod 
of  the  court  tbat  the  devise  over  to  the  beira 
of  John  Barber  must  take  effect,  if  at  all,  upon 
the  death  of  the  testator. 

The  supreme  court  of  Pennsylvania  consid- 
ered that  conclusion  to  be  strengthened  by  two 
special  considerations:  First,  "That,  in  the 
absence  (rf  a  fixed  period,  the  power  of  sale 
was  Intended  to  be  exercised  at  a  near  rather 
than  a  remote  period  after  the  testaior's  death," 
because,  as  said  in  Wilkin$on  v.  Buitt,  124  Pa. 
253,  261,  "a  power  of  sale  without  limit  would 
doubtless  be  bad,  under  the  rule  against  perpe- 
tuities." Second,  "That  testator  bad  in  view 
108]livinE  'persons  as  substituted  beneficia- 
ries—the gut  over  is  to  the  'heirs,'  and  therefore 
the  children,  of  John  Barber,  who  was  living 
— and  the  natural  inference  is  be  intended  them 
to  take  as  aucb."   165  Pa.  650,  651. 

But  there  does  not  appear  to  this  court  to  be 
anything  in  the  will  Inaicating  that  the  time, 
either  of  executing  the  power  of  sale  of  this 
land,  or  of  ascertaining  the  persons  who  are  to 
take  the  pmcccds  of  its  sale,  must  be  upon  or 
soon  after  the  death  of  the  testator. 

The  words  "in  the  event  of  Amanda  dying 
unmarried,  or,  if  married,  dying  without  oo- 
spring  by  her  husband,"  which,  as  bas  been 
seen,  import  of  themselves  an  Indefinite  failure 
of  Issue,  and  therefore  an  estate  tall  in  Amanda, 
are  followed  by  tbe  words  "then  these  lots  are 
to  be  sold,  and  the  proceeds 'to  be  divided 
equally  among  the  heirs  of  John  Barber." 

There  is  no  direction  tbat  the  sale  of  these 
lots  shall  be  made  by  the  executors;  the  sale  is 
to  be  made  upon  the  expiration  of  the  estate 
tail;  and  a  power  to  sell  upon  the  expiration 
of  an  estate  tail,  and  to  divide  the  jnoceeds 
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among  persons  then  ascertainable,  is  not  wiihis- 
tbe  rule  against  perpetuities,  drvsam  t.  Rrr. 
ret,  70  Pa.  -146,  449:  Beasman  r.  Peane.  U  R. 
7  Ch.  276:  Oray,  Perpetuities,  §g  447,  49a 

The  persons  who  are  to  take  under  the 
limitation  over  are  described  as  "tbe  heirs  of 
John  Bart)er."  Although,  strictly  speaking. 
DO  one  is  tbe  heir  of  a  living  person,  yet  » 
devise  to  tbe  "heirs"  of  a  person  named  (who 
is  a  living  persoD,  and  is  so  recognized  in  the 
will)  describes  with  sulBclent  certainty  tbe 
persons  inleoded,  and  shows  tbat  tbe  word  is 
not  used  in  tbe  strict  sense,  but  as  meaning  the 
heirs  apparent  of  tbat  person,  or  the  persoos 
who  would  be  bis  heirs  were  he  dead  when  the 
devise  takes  effect.    Iktrbi^on  v.  Beaumont, 

1  P.  Wms.  839,  Fortescue,  18;  Qoodright  v. 
White,  2  W.  Bl.  1010:  Heard  r.  Horton,  1 
Denio,  165  [48  Am.  Dec.  959J.  That  this 
testator  used  tbe  word  in  this  meaning  Is  con- 
firmed by  the  clause  in  which  he  directs  tbe 
residue  4)f  his  estate  to  be  sold  and  divided 
into  sixteen  shares,  of  which  he  gives  twO' 
shares  to  "John  Barber,"  and  two  other  shares- 
"to  the  heirs  *of  John  Barber."  Buttbe[100- 
word  "beira"  is  not  limited,  In  itsown  meaning, 
or  by  anything  in  tbls  will,  to  children;  and 
applies  either  to  John  Barber's  children,  or  to- 
bis  more  remote  descendants,  whichever  may 
be  bis  heirs  if  he  be  dead,  or  his  heirs  apparent 
If  be  be  living,  when  the  devise  in  questioD 
takes  effect 

The  facts  added,  by  way  of  amendment,  to 
the  2d  paragraph  of  the  certificate  of  tbe  circuit 
court  of  appeals  are  wholly  immaterial.  Evi- 
dence of  extrinsic  circumstances,  such  as  tbe 
testator's  relation  to  persons,  or  tbe  amount 
and  condition  of  his  estate,  may  be  admitted  lo- 
explain  smbiguitiea  of  description  in  tbe  will, 
but  never  to  control  the  coostruction  or  extent 
of  devises  therein  contained.  As  said  by  tbis- 
court,  speaking  by  Mr.  Justice  Oder:  **A 
court  may  look  beyond  the  face  of  the  will 
where  there  is  an  ambiguity  as  to  tbe  person 
or  property  to  which  It  is  appltcable,  but  no 
case  can  be  found  where  such  testimony  has 
been  introduced  to  enlarge  or  diminish  tbe 
estate  devised."   King  v.  Aekerman,  67  U.  S. 

2  Black,  408,  418  [17:  292,  2081.  See  also 
Wilkim  V.  AUen,  59  C.  S.  18  How.  88» 
[15:  396J.  To  allow  tbe  legal  construction  of 
the  terms  of  a  will,  executed  and  attested  as^ 
required  by  taw,  to  be  affected  by  testimony 
to  tbe  testator's  state  of  health  at  the  lime  of 
publlsbiDK  bis  will,  or  to  his  length  of  life 
af  terwarw,  would  be  open  in  the  highest  d«tree 
to  the  confusion  and  uncertainty  resulting  mitk 
permltiingthe  meaning  of  written  Instrumenia 
to  be  altered  by  parol  evidence. 

For  the  reasons  above  stated,  this  court  is  of 
opinion  that  the  answer  to  the  second  question 
certified  by  the  circuit  court  of  appeals  mu^t 
be  that  Amanda  Stephens  took  an  esute  tail 
under  the  devise  to  her.  Ordered  ar^'"i 
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OJ         THE  CONQUEROR. 

(See  8.  C  Beporter*!  ed.  U&-13L) 

r€£amri — wA«n  it$ued—dutg  m  vetael—dam- 
affea  Jot  tei^ure — question  for  jurp — demuT' 
rage — judicial  notiee—eitimateM  ^  taive — 
finding,  vhen  not  diaturhed. 

The  fact  tbat  the  maiulate  of  tbe  droult  court 
>r  appeals  to  tbe  dtttrtot  court  affinnlDr  the  de- 
sr«e  Of  tbat  ooart  bas  gone  down  does  not  pre- 
irlude  a  writ  of  oertiorart  from  this  court  to  re- 
new ibededsioD  of  the  circuit  court  of  appeals. 

Ao  application  for  a  certiorari  to  reiiew  a  de- 
cree ol  tbe  circuit  court  of  appeals  entered  after 
tbe  adjournment  of  this  court  for  the  term  is 
made  wltb  resBonable  promptoeai  U  durloff  tbe 

Dczt  term  of  tbe  court  and  within  a  year  after 
tbe  orltrlual  d(>cree. 

.  A  rorplfro-built  vessel  destitned  only  for  pleas- 
ure-, and  purchased  by  a  uatlTe-boro  American 
citfaen.  Is  not  subject  to  du^  under  tbe  act  of 
October  U  IMOi 

A  collector  of  a  port  Is  not  protected  by  a  cer- 
tificate of  probable  cause  from  a  Judgment  for 
damag^a  for  seizure  and  detention  of  a  vessel  on 
■n  Invalid  claim  for  duties,  since  such  a  seizure  Is 
not  wiihiD  U.  8.  Kev.  Stat.  1 970,  which  applies  to 
■  seizure  for  a  penalty  or  forfeiture,  but  the  case 
more  properly  falls  within  I  WD.  providing  tbat 
execution  shall  not  Isaue  against  tbe  oolleotor. 
but  tbe  Judgmeot  be  paid  from  the  treasury, 
k  Antimony  as  to  value  of  tbe  use  of  a  yacht  by 
witnesses  duly  qualified  to  testify  in  relation  to 
tbe  subject  of  inquiry,  even  If  uncontradicted, 
will  not  fMrevenC  the  jury  from  ezerclslnir  Uielr 
Utdopwdont  jodcment. 


Nora— to  eerUomrt  <n  Vnited  Statu  eourtM. 
•ee  note  to  Clark  t.  Haokett,  17: 6B. 

to  lien  of  United  Statu  for  dulU*,  see  note  to 
Colted  States  w.Wa  Chests  of  Tea. «;  m. 

Am  to  action  fo  recover  bath  dulKa  paid  under  pro- 
U$t:  pmtat,  how  made,  and  U$  ej^Mf.— see  note 
to  Oreely  v.  TbomYson.  13: 307. 

Aa  to  Mlxare  of  vetteiB:  fUeffol  and  latc/ul,— see 
sote  toTfae  Apollon,  8:  111. 

Dcmttrraoe:  what  iK  wAen  aetnuK  d^ay  bu  act  ijf 
nuuter,  or  eotuttgtiee;  express  contract /or  demur- 
ruffe;  usage;  delav  tn  diaeharging  cargo:  Implied 
eontniet;  uithdayK  amount  of  damaaes. 
It  la  usual  fn  ebarter  parties  to  insert  an  agree- 
nent  that  a  speclfled  number  of  days  abaU  be  al- 
lowed for  loading  and  unloadlnflr,  or  for  one  of 
those  operations,  and  tbat  It  shall  be  lawful  for  tbe 
fretichter  to  Aetala  tbe  vessel  for  these  purposes  a 
further  specified  time  on  payment  of  a  daily  sum. 
Abbott.  Sbfp.  806.  A  contract  to  tbe  same  effect  Is 
■often  Inserted  in  tbe  bill  of  lading,  where  troodsare 
«cDt  in  B  genenl  ship.  Yeats  v.  Plm,  Holt.  N.  P. 
tt.  This  delay  and  tbe  payment  agreed  upon  are 
called  demiurage.  Grass  t.  Beard.  2S  N.  Y.  85. 

Although  demurrage,  properly  so  called.  Is  only 
payable  wben  it  hat  been  stipulated,  yet.  if  a  vessel 
la  Improperly  detained,  the  owner  may  have  a  spe- 
'Cial  action  for  the  damage.  Abbott.  Ship.  9U; 
Boro  V.  Bensusan,  9  Car.  &  P.  709;  Kell  v.  Aoder- 
■son.  10  Hees.  ft  W,  49H;  Evans  v.  Forster.  1  Bara.  ft 
Ad.  118:  Clendantel  v.  Tuckermao,  17  Barb.  184. 

One  wbo  purchases  goods  arriving  tn  bond  Is 
eotliaUe  for  demurrage  of  the  vessel  fordeteuttOD 
'Occurrlog  before  tbe  seller  obtains  a  leKsl  permit 
•  for  the  delivery.  Gillespie  v.  Durand.  8  B.  D. 
Smith,  681. 

It  is  the  duty  of  the  charteren  to  restore  tbe  ship 
«tthe  eodof  theperlod  allowed  tta  demurrage; 
186  U.S. 


6.  TtB  mere  fact  tbat  a  vesKl  designed  Tor  pleas- 
ure Is  detained  does  not  entitle  tbe  owner  to  de> 
murrnge.  There  must  be  a  pecuniary  loss,  or  at 
least  a  reasonable  certainty  of  pecuniary  loss, 
and  not  a  mere  inconvenience  arising  from  an  in- 
ability to  use  the  vessel  for  the  purposes  of  ptoos- 
ore. 

T.  Tbe  court  may  propeiiy  take  Jadlcfal  aotioe  of 
the  fact  that  tbe  yachting  season  In  our  nortbem 
waters  practically  comes  to-an  end  before  the 
1st  of  November. 

8.  Estimates  of  tbe  value  of  tbe  use  of  a  pleasure 
yacht,  made  by  friendly  witnesses,  with  do  prac- 
tical lllustrntlous  to  support  them,  without  any 
showing  that  the  vessel  was  earning  profits  or 
belonged  to  a  class  of  vessels  lor  which  there  Is 
a  steady  demand  In  tbe  market,  are  Insufficient 
to  be  made  tbe  basis  ota  judicial  award  for  dam. 
ages  by  Its  detention. 

9.  A  flndlng  as  to  the  amount  of  necessary  ex- 
penses of  caring  for  a  vessel.  Inctirred  by  tbe 
owner  while  it  was  In  tbe  nominal  possession  of 
the  collector  of  a  port  under  seizure  for  duties,  al- 
though tbe  amount  seems  large,  will  not  be  dis- 
turbed when  It  has  been  affirmed  1^  the  district 
court  and  tbe  court  of  appeals. 

[No.  98.] 

Ar^ed  January  6,  7, 1897.   Deeidtd  March  8, 

1897. 

ON  WRIT  OP  CERTIORARI  to  the  Circuit 
Court  of  Appeals  for  tbe  Second  Circuit  to 
review  a  decree  of  tbe  Circuit  Court  of  Appeals 
afflrmiog  the  decree  of  the  United  Stales  Dis- 
trict Court  for  the  Southern  District  of  New 
York,  in  e  suit  lo  admiralty  brought  by  Fred- 


but  they  are  not  responsible  for  an  unreasonable 
delay  by  the  master.  Bobbins  r.  Cod  man,  i  B.  IX 

Smith,  816. 

If  the  charter  requires  tbe  unlading  to  be  accord- 
ing to  the  custom  of  the  port  the  consignees  wbo 
accept  a  delivery  are  liable  for  delay  caused  by 
them  not  warranted  by  tbe  custom.  Hotse  v. 
Pesant,  6  Abb.  App.  Deo.  8Z1,  2  Eeyee,  18,  All'g  T 
Boew.  199. 

Consignees  of  a  cargo  of  grain  have  no  right  to 
detain  the  vessel  untU  they  can  effect  a  sale.  In- 
stead of  providing  a  place  of  storage,  and  they  are 
liable  to  tbeoorrier  for  the  damages  caused  by  such 
detention,  if  It  arises  from  their  misconduct  or 
neglect.  Buntley  v.  Dows,  86  Oarb.  810. 

Damages  In  tbe  nature  of  demurrage,  in  the  ab- 
sence of  express  agreement,  aie  not  recoverable 
against  tbe  owner  of  cargo  for  detention  resulting 
from  wafting  turn  to  load  or  unload,  this  not  being 
the  consequenoa  of  Us  act.  Flstaer  v.  Abeel,  88 
Barb.  381. 

An  Improper  detention  of  a  vessel,  however  oc- 
curring, whether  It  be  for  time  lost  In  making  tbe 
necessary  repairs  occasioned  by  a  colllf>lon  or  as 
tbe  result  of  a  breach  of  contract,  express  or  Im- 
plied. Is  considered  as  demurrage,  sod  damages 
may  be  recovered  in  an  action  brought  eo  nomine. 
Tbe  Apollon.  22  O.  8. 9  Wheat.  87^  i6:  818);  William- 
son V.  Barrett,  64  D.  8. 18  How.  101  88);  Spngue 
V.  West,  Abb.  Adm.  SiB;  Tbe  M.  S.  BaooD  T.  Erie  ft 
W,  Transp.  Co.  8  Fed.  Bep.  8U. 

As  between  tbe  parties  to  tbe  contract,  the  rule 
la  tbat  wben  tbe  time  Is  expressly  a*certaIoed  and 
limited,  the  shipper  or  charterer  will  be  liable  for 
any  default  that  may  occur  In  Its  performance,  at* 
though  it  be  not  attributable  to  any  fault  or  omts. 
alon  on  bis  part.  Kandall  v.  Lynch,  2  Campb.  882; 
Williams  v.  Theobald.  U  Fed.  Bep.  468. 

Proof  that  dday  was  not  oooasioned  by  the  fault 
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Ill,  lis  SOPSBUB  COOBT  OF 

«rick  W.  VanderWU  to  recover  poBsessioo  of 
the  steam  jacbt  Cooqueror,  aliened  to  be  ille- 
gally detained  by  the  collector  of  customs  for 
the  district  of  New  York,  for  the  resttiutloo  of 
said  steam  yacbt,  and  a  subsequeot  decree  for 
damages  for  tbe  detcoiion  of  tbe  yacbt.  Re- 
rerted,  and  case  remanded  to  the  dutrict  court 
for  further  proceedings. 
See  lame  case  Ijelow,  49  Fed.  Rep.  99. 

Statement  by  Mr.  Justice  Brown; 

Tbis  was  a  libel  by  Fredericlc  W.  Vander- 
biU  to  recover  posscssioo  of  Ibe  sleam  yacht 
Conqueror,  of  wbicb  be  was  tbe  owner,  and 
whico  was  alleged  to  be  illegally  detained  by 
J.  Bloat  Fauett,  tbeo  collector  of  customs  for 
tbe  district  of  New  York. 

Tbe  material  facts  of  tbe  case  are  as  follows: 
In  May,  1891.  VAnderbllt,  wbo  Is  a  native- 
born  Americaq  citizen,  purchased  of  one  Bailey, 
of  Kingston- upon>Huli,  England,  tbe  yacbt 
Conqueror,  a  foreign-built  vessel,  for  the  sum 
of  £15,900,  or  about  «75.000.  tbe  bill  of 
aale  waa  certified  by  tbe  United  States  consul 
at  Liverpool,  and  tbe  yacht  was  delivered  to 
Vaoderbilt  at  Bull.  The  vessel  was  designed 
for  pleasure  only,  and  has  never  been  put  to 
any  other  use.  After  a  cruise  to  Norway,  Mr. 
Vaoderbilt  returned  with  ber  to  England,  and  io 
June  was  elected  a  memt)erof  tbe  ''Royal  Mer- 
sey Yacht  Club"  of  Liverpool,  thereby,  it  seems, 
obtaining  the  right  to  fly  the  blue  ensign  of 
Her  Majesty's  fleet.  He  oever  did,  however, 
fly  a  British  flag,  but  always  carried  tbe  ensign 
of  the  New  York  Yacht  Club,  and  ber  enrol- 
ment in  tbe  Liverpool  Yacbt  Club  seems  to 


of  tbe  sblpper  is  no  exoose  tt  be  has  by  bla  ooDtrmct 
stipuiated  tliat  the  work  should  be  done.  Holyoke 
V.  Depew, :  Ben.  840. 

Apparent  hardship  la  no  mttfgatlOlu  Leer  v. 
Yates,  8  Taunt.  88B. 

Frost,  probtbldoa  of  a  forelin)  BOverDmeDt, 
eustonhoose  regnlations,  unlawful  selniie.  and 
crowded  state  of  the  docks  are  causes,  aootdeots. 
Or  mtsfortuoes  whiob  must  ordloarlly  fall  on  tbe 
charterer.  Barret  v.  Duiton,  4Campb.388i  Barker 
T.Bodinon.8Heuleft8.xni  Hill  v. Idle,  4 Campb. 
SST:  Besser  t.  Bnns,  4  Campb.  18L 

Boc  If  the  oblltBtlon  Iw  oonourrent  and  depend- 
ent, and  neither  Is  ready  and  able  to  perform  bfs 
own  part  of  the  oontract,  neither  has  onr  remedy 
In  damages  against  tbe  other.  The  lost  nusC  re- 
main where  It  falls.  Ford  v.  Ooteswortb,  1«.  B«  4 
Q.  a  127;  Tbe  Sparton.  28  Fed.  Rep.  S3. 

Tbe  llabllltr  of  the  parties  may  of,  course  be 
chaofred  by  special  terms  Inserted  In  the  contract. 
Oirle^r  V.  Tfflesias,  ff  L.  J.  Q.  B.  fKAx  Pederson  v. 
Iiotlnga,  nik  T.  M. 

A  provision  In  tbe  charter  party  exemptlnir  the 
charterer  from  liability  "unless  b;  default  of  tne 
charterer"  will  relieve  blm  from  liability  for  delay 
If  it  ooour  from  causes  over  wbtcb  be  bad  no  oon- 
troL  The  Mary  B.  Tabor,  1  Ben.  UKb  Tbaeber  v. 
Boston  OasUgbt  Co.  S  Low.  Dec  SBL 

But  tbe  rule  is  otherwise  if  It  be  shown  that  the 
vessel,  ber  owners,  or  tbelr  airents  were  the  wilfnl 
or  even  Innocent  cause  of  tbe  delay  in  question. 
Beeeur  v.  JDutbie,  1  Aspu  Uar.  Ik  CSu.  S;  Barret  v. 
Bntton.  4Ctampb.  388. 

A  refuraioD  the  part  of  tbe  master  tn  dMver  In 
tbe  propermannerezoneralestlMfrelgbter.  Ben- 
son V.  Blunt,  1  Q.  B.  87tX 

When  no  speolflo  time  for  dltcharfra  or  manner 
of  elfeotlnir  the  sane  Is  stipulated  lor,  demurrafre 
osnnot  be  recovered  if  the  manner  of  uoloadlos  be 
9SS 


TUB  Uhited  SxATsa  Oct.  Tmc, 

have  been  with  tbe  Intent  of  claiming  a  special 

grivile^e  of  exemption  from  tonnage  tax  under 
K  3,  Rev.  "Slat.  §  4216,  accorded  to  [113 
yacbts  belonging  to  foreign  yacbt  clubs. 

Shortly  after  this,  the  yacfat  crossed  tbe 
ocean,  and  arrived  at  New  York  about  July  6. 
1891,  where  she  was  duly  entered  as  a  vessel 
with  the  collector  of  the  port,  and  paid  the 
light  money  levied  upon  ber  by  the  coltector 
as  a  vessel,  pursuant  to  U.  8.  Rev.  Stat,  p  4^. 
She  also  received  from  tbe  deputy  collector  a 
certificate  to  ber  bill  of  sale,  describing  ber. 
stBtiug  that  sbe  bad  been  sold  by  Bailey  to  Vao- 
derbilt. and  that  the  latter  was  a  citizen  of  tbe 
United  Slates.  This  entitled  ber  to  proiection 
as  an  American  nssel,  but  did  not  aaihor^  her 
to  engage  In  commerce.  After  cnilaiog  for 
some  time  about  tbe  coast,  on  August  37.  1891, 
io  obedience  to  instructions  from  tlie  Treasury 
Department,  founded  upon  an  opinion  of  ihe 
solicitor  of  Ibe  Treasury  that  the  yacbt  should 
be  regarded  as  a  dutiaue  imporiatloo,  tbe  col- 
lector took  forcible  poasestfon  of  ber,  and  held 
her  until  dispossessed  by  tbe  marshal  under 
authority  of  tbe  district  court.  On  October  1. 
Mr.  Fassett  went  out  of  office,  and  was  suc- 
ceeded by  Francis  Hendricks,  to  whom  tbe 
possession  passed. 

Meanwhile,  on  September  1,  Mr.  Vanderbilt 
filed  bis  present  libel  for  possession  of  the 
yacht,  alleging  bis  citizenship;  tbe  fact  that  tbe 
vessel  was  designed,  intended,  and  cnosirucied 
as  a  pleasure  yacht  only;  lis  purchase  by  the 
libellani,  as  well  as  other  facts  hereinbefore  set 
forth,  and  prayed  for  process  against  tbe  ves- 
'  scl.  and  for  a  decree  awarding  him  posses- 


ttaat  customarily  employed  at  tbe  port  of  dls- 
chaive.  Tbe  EUda.  31  Fed.  Hep.  420, 

Under  a  trill  of  lading  stipulating  for  demumxe 
after  a  certain  time,  none  will  be  payable  for  days 
lost  by  the  fault  or  negligeaoe  of  the  master  or  his 
subordinates.  Ball  v.  Bastwiok.  1  Low.  Dec 
4S0. 

A  vessel  to  not  entitled  to  demurrage  for  Um» 
lost  In  waiting  to  avail  herself  of  a  consignee^  spe* 
oisl  facilities  for  unloading.  HoLaugbUn  T.  Al- 
bany A  K.  Iron  A  8.  On.  8  Fed.  Bep.447. 

N<ff  for  time  lent  In  oonsequenoe  of  tbe  seiaare 
and  detention  of  tbe  vessel  by  ttie  local  autiiorlaes. 
if  the  seizure  be  oooasloned  by  the  wrongful  act 
of  her  master.   Elwell  v.  Sklddy,  8  Hud,  ti. 

When  tbe  bill  of  lading  contains  a  sUpulatioa  for 
demurrage,  either  ezprealrorby  r^ereooecotbe 
obsrter  party,  acoeptaooe  of  tbe  goods  is  evMenee 
of  an  agreement  on  the  part  of  Ibe  consignee  to  pay 
both  freight  and  demurrage.  Young  v.  Hoeller.  S 
El.  *  Bl.  ISSr,  ecalfe  v.  ToMo.  8  Baro.  A  Ad.  SU. 

Delivery  of  tbe  bill  of  lading  Is  a  deUvery  of  tbe 
cargo,  and  creates  a  privity  tiecween  tbe  partiea. 
tht  Mary  Aon  Ouest,  Olcott,  498;  Oooard  v.  Atlan- 
tic Ins.  Go.  28  U.S.  1  Pet.  446  (7:£LB):  QrifltttaT.lngla- 
dew.  8  8erg.  A  R.  «»,  9  Am.Dee.  444. 

Id  order  to  charge  a  oonsigoee,  as  such,  or  ibv 
indorsee  of  a  bltl  of  ladlag.wllh  any  otber  otillgat  loo 
than  the  payment  of  freight,  plain  words  must  be 
used.  Cbappell  v.  Comfort.  81  L.  J.  a  F.  SS;  Gray 
V.  Carr.  L.  R. «  Q.  B. fiSS;  Huaseil  T.  Mtenantt.  38L. 
J.  a  P.  afi& 

H  tbe  words  used  In  tbe  bUl  of  lading  be  **varlnr 
for  said  goods  as  per  charter  party."  there  will  be  ao' 
express  contract  for  demurrage  as  against  the  oca* 
elgoee.  112  Sticks  of  Tlmlier.  8  Bso.  114:  Orona  v. . 
WoodmfT,  »  Fed.  Bep.  144.  Bnt  the  role  Is  otber- 
wlse  IC  tbe  words  used  be  "Mght  and  otber  eoadl- 
Uonsasperotaarterpartr.**  8tratarT.KIM,iAsp. 
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BD  and  condemnlog  Fassett  Id  damages  and 
tnta.  Process  haviag  been  issned  against  the 
fcofat,  the  execution  tbereof  the  manhal 
as  Tcatricted  1^  tiie  cuitoms  oflOcUIs,  and  it 
as  not  tUl  an  aliat  and  plvria  process  had 
ren  isaaed  that  the  marshal  sacreeded-In 
btsafnlng  exclasWe  and  iindiaputed  control 
F  taer.    Fassett  tbeo  applied  to  this  court  for 

writ  of  probibilion,  which  was  denied.  Ex 
arte  FaMftt;  142  U.  S.  479  [Sfi:  10871. 

.Answers  bavins  been  filed  by  Mr.  Fassett,  as 
Bte  collector.and  personally,  and  byHr.  Hen- 
Iriclu,  as  collector,  praying  for  tlie  dismissal 
ft  %tke  libel  and  for  a  decree  of  restitution  of 
■be  -vfirh  t  to  the  collector,  the  cause  came  on  for  a 
1. 3  31beariDfc  in*tbe  district  court,  and  resulted 
n  &  decree  of  restitution  {The  Conqueror,  49 
Ped.  Rep.  991,  a  reference  to  a  commissioner 
for  an  assessment  of  damages,  and  a  subse- 
[^ueot  decree  for  damages  Id  ine  sum  of  $1S,000 
as  demurrage  for  detention  of  the  yacht  from 
Aa^iist  27,  to  Febniaiy  3,  and  for  other 
items  Bufflcient  to  make  up  a  total  decree  of 
^1,742.84. 

U)pon  appeal  to  the  circuit  court  of  appeals 
tbis  decree  was  affirmed  without  an  opln- 
foo,  whereupon  appellant  applied  for  and  was 
graoted  the  present  writ  of  certiorari 

Mr.  Edward  B.  Whitney.  Aasistant  At- 
torney Oeneral,  for  appellant 

Meatn.  EUha  Bo«t»  SamuaB.  <Xar]^  end 
Brmnsm  Winttrop  for  appellee. 

ytr.  Jostfoe  Browa  delivered  the  ofdnion 
of  Ibe  court: 

Two  questions  ere  InTolvad  fn  the  merits 


QUBROB. 

of  this  case:  Ptral,  whether  this  vessel  was- 
tnxable  under  the  tariff  laws;  second,  whether 
the  award  of  damages  was  justified  by  the  law 
and  the  testimony. 

1.  A  preliminary  objection  is  made,  how- 
ever, by  the  appellee  that  the  case  is  not  prop- 
erly before  the  court,  because  the  mandate  ia- 
not  here,  and  because  the  case  was  in  the  dis- 
trict court  and  was  brought  here  by  a  writ 
addressed  to  a  court  which  bad  Insl  jurisdic- 
tion of  it  before  the  writ  hod  issued. 

The  fact  that  the  mandate  of  the  circuit 
court  of  appeals  to  the  district  court,  afllrming- 
the  decree  of  that  court,  had  gone  down,  \a 
immalerlal.  The  transcript  of  the  record  isstill 
in  the  court  of  appeals,  and  if  a  writ  of  certio- 
rari can  be  issued  at  all  after  a  final  disposi- 
tion of  tbe  case  in  that  courr.  It  could  not  be- 
defeated  by  tbe  issue  of  a  mandate  to  the 
court  below.  That  certiorari  can  issue,  and, 
indeed,  is  ordinarily  only  Issued,  after  a  final 
decree  in  the  court  of  appeals,  was  settled  by 
this  court  in  American  Conat.  Co.  v.  Jack- 
aonviOe,  T.  A  K.  W.  R.  Co.  148  U.  8.  372.  384 
THT:  486. 4911,  although  it  may  be  issued  before, 
if  this  *court  be  of  opinion  that  the  facts  [114 
of  the  case  require  an  earlier  Interposition. 
United  States  v.  7%e  Three  Fri«n(b,  166  U. 
S.  1  [ante,  897]. 

Tbe  only  question  worthy  6f  consIderatiOQ 
in  this  connection  Is  whether  tbe  writ  of  cer- 
tiorari should  not  have  been  applied  for  more- 
promptly.  The.decree  sought  to  be  reviewed 
vai  entered  June  6.  1893;  the  petition  for 
certiorari  was  not  filed  until  April  16,  1894. 
The  act  does  not  fix  the  time  within  which 


Har.  L.  Oas.  S<;  Smith  Sleveklng.  4  EL  ft  Bl.  H5; 
Weffener  t.  Smith,  21 L.  J.  G.  P.  25. 

The  HabUltr  to  pay  demurraffeor  damaires  for 
detention  undera  btUoriadlofflspresiunatdy  upon 
the  person  who  made  tbe  oontract,  that  to  generallr 
upon  tbe  shipper.  Oawthroo  t.  Trlckett,  83  L.  J. 

a  p.  188. 

But  d^TOT  of  the  tiiil  of  ladlnv  or  a  dellTery  of 
tlie  cargo  oreates  a  privl^  betirem  tbe  parties. 
Scotson  V.  Pen.  80  U  J.  Bzob.  SS^  Tbe  Hair  Aon 
Oueet.  Olcott  196. 

A  oooBiffnea  acceptfofr  goods  under  a  bill  of 
-  ladlnir  wbeteio  there  Is  ao  express  promtse  to  pay 
demurrase  to  bound  by  lie  terms,  and  eao  only  be 
excued  by  default  on  tbe  part  of  the  vessel,  ber 
ownefB.  or  agents.  Carver.  Carriage  by  Sea,  686,637. 

But  It  It  be  Intended  to  make  sbtppeis  orcoo- 
■iicoees  who  are  strangers  to  tbe  oontract  or  charter 
party  under  wtdcb  the  rasKl  Itself  Is  hired  liable 
tat  not  dlsotaarglog,  and  to  compel  ttaem  to  pay  de- 
murrage Ui  accordance  with  Its  terms,  there  must 
be  a  clear  and  uoBmblguous  refereooe  to  these 
terms  tn  tbe  bill  of  lading.  Wegener  t.  Smith.  24  L. 
J.CLP.SS:  Gray  v. Oarr.  L. B. 6 Q. B. BS3t  Porteos 
▼.  Watoey,  L.  R.  3  Q.  Bl  DIt.  684;  Cbappell  v.  Com- 
fort, SI  L.  J.  C.  P.  AS. 

WbettaeracODsfitnee  ouncoDSlgnee  could  beheld 
liable  under  such  circumstances  for  demurrage  lu- 
euned  before ■aOlDg.  isdoubtf ul.  Smith  y. Sieved 
lug.  M  L.  J.  Q.  B  H.  B.  267. 

fiTben  DO  express  ountrsct  for  demurrage  exists 
the  ooaslgoee  or  bis  anfgnee  Is  not  liable  for  ae- 
mnmge  eren  after  tbe  receipt  of  tbe  goods.  Gage 
y.  Hone.  12  Allen,  410,  00  Am.  Dea  lU;  Young  v. 
Uoeller,  6  El. «  Bl.  766. 

Delivery  of  the  cargo  Is  a  sufflolent  oonslderatlon 
to  bind  the  promise  to  pay  demurrage,  even  though 
the  reoeirer  be  only  acting  as  an  agent.  Beosoo  y. 
B1ppius,4  Blng.  4fifii  Scotaon  v JegK,80  LJ.Bxch.  2S& 
.186  D.  8. 


The  consignee  and  Indorsee  of  tbe  btlt  of  Isdlog. 
who  to  tbe  owner  of  the  goods  and  Mils  of  lading,, 
and  who  aooepta  tbe  goods  under  tbe  bill  of  lading. 
Is  twond  br  Ita  terms.  If  he  accepts  tbe  good* 
under  the  Mil  ot  lading  be  is  presumed  to  pay  the- 
stipulated  demurrage.  He  cannot  by  bis  subcon- 
tracts with  others  shift  bis  respoDSibillty  to  those 
who  do  not  act  directly  under  tbe  t>lU  of  lading 
NellseD  T.  Jesnp,  80  Fed.  Sep.  18& 

Tbe  Teasel  to  not  bound  to  look  beyond  tbe  owner 
and  bolder  of  the  bill  of  lading  t>eoau8e  be  has  a. 
rlght  to  control  tbe  delivery  and  acceptance  of  the 
goods  under  tL  The  Xbames  v.  Seaman  r>Tbe 
Tbames"),  n  g.  8. 14  WaU.  88,  lOT  (Sh  80i  «»>. 

When  tiie  consignee  to  the  freighter  he  to  liable- 
for  unnecessary  detention  occurlng  at  the  port  of 
discharge,  even  though  no  express  contract  exists 
therefor.  Spragoe  v.  West,  A  bb.  Adm.  648;  Donald- 
son r.  McDowell,  Holmes.  Tbe  X.  8.  Bacon  v. 
Brie  *  W.  Transp.  Co.  8  Fed.  Rep.  814;  Tbe  Hyperion. 
7  Am.  L.  Rev.  4Sl. 

Or  If  he  be  the  owner  of  the  goods,  though  the- 
frelght  be  paid  by  the  shipper.  Crawford  y.  Hel* 
lor.  1  Fed.  Rep.  888. 

Butiotbeabeenoe  of  any  provision  for  demur* 
rage  the  obligation  of  the  consignee,  gva  consignee, 
la  that  of  customary  and  reasonable  diligence,  aad 
no  liability  can  be  Imposed  upon  hun  without  proof 
of  neitltarence  on  bto  part.  Henley  y.  tojoklyn  Ice 
Co.  14  Blatcbf.  623. 

The  charterer  who  stipulates  for  despatch  In  dla- 
obarglng,  takes  alt  tbe  risk  of  tMing  able  to  effect 
such  a  discharge,  and  if  he  to  obUired  to  detain  tbe 
ship  unduly  be  must  pay  demurrage.  Sleeper  v. 
Puig.  17  Blatohf.  88. 

A  covenant  to  load  with  "usual  deepatoh"  ex- 
oludesevery  delay  onihe  partof  tbeshipper.beyond 
the  ordinary  timr  for  bringing  ^he  cargo  ro  tbe  place 
of  loading.   Kearon  v.  Pearsou,  7  Uurltt.  ft  N.  888. 
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application  for  a  oertioiari  must  be  made.  Aa 
the  decree  was  entered  June  8,  immediately 
after  this  court  bad  adjourned  for  the  tenn, 
and  as  the  application  must  be  made  to  the 
•court  while  in  sesdon,  no  fault  is  imputable  to 
the  government  in  not  making  the  applicattoo 
before  the  opening  of  the  next  term  in  October: 
and  vtiile  we  think  mch  application  should  be 
made  with  reasonable'  promptness,  as  it  waa 
made  during  the  term  and  within  a  year  after 
the  oririoal  decree,  we  think  it  was  within  the 
time.  We  do  not  think  the  party  complaining 
is  limited  10  the  six  montha  allowed  by  ^  11  of 
the  court  of  ^peals  act  tat  antng  mt  a  writ 
of  error  from  the  court  of  appeals  to  rerlew 
the  judgnientof  the  district  or  circuit  court; 
and  It  would  seem  that  he  is,  by  analogy, 
entitled  to  the  year  within  which,  by  g  8,  an 
appeal  shall  be  taken  or  writ  of  error  sued  out 
from  this  court  to  review  judgments  or  decrees 
of  the  court  of  appeals  in  cases  where  the 
losing  party  la  entitled  to  such  review. 

2.  Was  the  Conqueror  dutiable  under  the 
■tariff  act  of  October  1,  1690  (26  Stat,  at  L.  567)7 
liiis  act  requires  duties  to  be  levied  upon  all 
"aniclea"  imported  from  foreign  countries  and 
msnlioned  in  schedules  therein  contained,  none 
of  which  schedules  mention  ships  or  vessels  m 
nomine.  An  abstract  fumlsbed  us  of  the  cor- 
responding clauses  in  all  the  principal  tariff 
acts  from  178ft  to  the  present  date  riiowa  that 
dutirs  are  laid  either  upon  "artleln,**  as  In  the 
present  act.  or  upon  "eoods,  wares,  and  mer- 
chandise"— words  which  have  a  similar  mean- 
ing. Indeed,  the  words  "articles"  and  "goods, 
wares,  and  merchandise"  seem  to  be  used  in- 
discriminately, and  without  any  apparentpur 
pose  of  distinguishing  between  tbem.  While 


Oct.  Tkkm. 

a  vessel  Is  an  article  of  pcraonal  property,  and 
may  be*termed  "goods,  wares,  andmer-tllff 
cfaandlse,"  as  distinguished  from  real  estate.it  is 
not  within  either  class,  as  the  words  are  ordi- 
narily used.  Id  all  this  class  of  cases,  the 
meaning  of  the  words  aa  used  in  the  particular 
statute  must  be  gatbeted  from  the  context  Mid 
from  the  evident  pnrpoae  of  tiie  act.  Thus,  in 
Patma't  SkwbvtMing  A  Iran  Cb.  v.  CSkojrfar, 
L.  R.  4  Q.  B.  209,  it  was  held  that  a  abip  was 
not  an  "article"  within  the  meaning  of  an  act 
forbidding  (he  employment  of  children  to 
labor  In  tlie  manufacture  of  articles,  i»r  parts 
of  articles;  but  that  an  Iron  jdate  waa  an  u- 
tlcle  of  metal,  even  tlM>u|di  uaied  in  ahipbotld- 
ing,  and  the  shaping  of  ue  plate  waa  part  of 
the  manufacture. 

Vessels  certainly  have  noi  been  ;treated  u 
dutiable  articles,  but  rather  aa  the  vehicles  of 
such  articles,  and  though  foreign  built  and 
foreign  owned,  are  never  diarged  with  duties 
Tihen  entering  our  ports,  though  every  article 
upon  ihem,  that  is  not  a  part  of  the  vessel  or 
01  Its  eqaipment  or  provldons.  Is  subject  to 
duty,  unless  expressly  exempted  by  law.  If 
this  yacht  bad  been  brought  here  by  a  for- 
eigner, it  Is  not  Insisted  that  she  would  have 
been  subject  to  duty.  Indeed,  she  mieht  be 
Davigated  between  our  ports  fm  an  unlimited 
time,  provided  only  that  ihe  dU  not  cany  pas- 
sengers or  goods  for  hire.  If  she  be  dutiable 
at  all,  it  must  then  be  because  she  waa  bought 
by  an  American  citizen.  But  why  should  this 
make  her  dutiable?  She  is  not  imported  or 
taken  into  the  country  in  the  ordinary  sense  In 
which  that  term  is  used  with  reference  to  other 
articles,  does  not  become  commingled  with  the 
general  mass  of  property,  and  is  employed  pre- 
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''Qnlok  despatch  in  dtsctiBrglnR"  ezoludea  all 
delays  save  tbe  time  employed  in  unloadlna  and 
delfverlUB  caryo.  unless  occasioned  1^  natural 
causes  beyond  tbe  control  of  tbe  oontraoUng  par- 
ties. Davis  V.  Wallaoe.  8  Cliff.  128. 

"Customarr  despatch"  includes  oaaffes  ot  tbe 
port,  Bucb  as  working  hours,  ttw  order  In  which 
vessels  mnat  oonwtotbe  wharf,  and  tbeobaerranoe 
of  boltdays;  but  It  doesnot  Include  any  delay  which 
Is  purely  voluntary  on  the  part  of  the  mercbant, 
^though  such  delsy  be  usual  to  his  trade.  Lindsay 
V.  Cuslmano.  10  Fed.  Bep.  808.  12  Ped.  Bep.  fiOB. 

An  agreement  for  "despatch  In  dlsobarglDg"  or 
-for  quick  deepatcb.  supersedes  any  custom  of  tbe 
port  Thacber  v.me  Boston  OasligbtOo,2  Low. 
J)ec.  881;  Keen  v.  Andenrfed,  B  Ban.  B38;  Davis  v. 
WaUBoe,8Cllff.m. 

If  by  the  terms  of  the  contract  the  cargo  ii  to  be 
unloaded  at  tbe  averege  rate  of  not  less  than  100 
tone  per  day.  the  period  to  which  the  discharge  Is  to 
lie  completed  is  as  defluitely  fixed  as  if  tbe  epeciflo 
numberofdaysbadl>eenwrlttentl>ereln.  WflliamB 
V.Theobald,  15 Fed.  Rep. 472:  Saogulnectlv.Pactflo 
Bteam  Nav.  Co.  L.  B.  2  Q.  R  i>lr.  838. 

When  there  is  no  special  coDtiaot.  the  usage  of 
tbe  port  in  leepeot  to  tlie  reception  and  delivery  of 
-cargo  Is  frequently  a  matter  of  material  coiMdera- 
tlOD.  Bllven  v.  New  England  Be  re  w  Co.  H  tT.  B.  28 
How.  481  (18:  S18). 

Proof  of  usage  Is  admitted  either  tointerpret  tbe 
meaning  of  the  laDfaage  of  the  oootraot.  or  to  as. 
certain  Its  nature  and  effect.  In  tbe  abseooe  of  ex- 
press stipulation,  if  the  meaniag  he  equivocal  or 
obACure.  The  Beeside,  2  Sumn.  608, 

To  render  a  usage  or  custom  of  trade  raUd  and 
btodtng.  It  must  be  known,  nnlform,  certain,  res. 
«onable,aiidnoteonii!arytolaw>  Lindsay  v.  Cusl- 
nano,  U  fed.  Bepu  BOL 
«40 


No  custom  of  the  port  will  be  permitted  to  over- 
ride an  express  stipulation  limiting  the  Ume  of  dls- 
oharge.  FIsb  v.  UO  Tons  of  Brown  Stone.  U  1W> 
Bep.  202. 

When  it  does  not  appear  that  parties  to  s  ooo- 
tract  have  agreed  upon  the  meaning  of  the  perttoo- 
lar  word  In  It,  the  custom  ot  trade  will  determlM 
It.  Bnllockv.  Flnley,28Fod.Bep.511 

If  a  usage  Is  general,  both  parties  are  presumed 
to  know  It  and  to  contract  In  refereooe  to  It;  if  It 
Is  special,  and  conflned  to  a  particular  business,  or 
has  reference  to  a  particular  port  only,  tbere  Is  no 
such  presumptioo.  Isackson  v.  WtlUama,  28  Fed. 
Bep.  842. 

Any  difficulty  tbat  may  arise  In  bringing  the 
cargo  to  the  port  of  sblpment  toounldeof  tbeoliar- 
ter  party,  and  cannot  be  a  matter  of  excuse  in  es- 
timating whether  the  proper  despatch  tias  been 
used,  unless  it  l)e  covered  by  aQexpreasetipiilatlon. 
Adams  v.  Boyal  Mall  Steam  Packet  Go.  28  L.  J.  CX 
F.88:  Kearonv.  PeaiW>n.SlL.J.Bxeta.l:BlllottT. 
Lord.4SL.T.5tt;  Fenwiokv.  Bohnals.  L.  B.  S  C 
P.  818. 

If  A  agrees  to  have  a  veseel  loaded  for  B  at  tba 
wbarf  ofa  railroad  oompaoy,  where  It  Js  custom- 
ary to  load  vessels  in  turn,  and  this  Is  (l(me.eBOB- 
ing  some  delay  however,  A  Is  not  anawerable  for 
demurrage.  If  It  be  shown  tbat  be  has  no  personal 
control  over  the  loading,  and  tbat  this  was  under- 
stood at  the  time  tbattbeoontraotwasentered  into. 
The  Schmidt,  27  Fed.  Bepu  Oil. 

When  the  time  for  loading  or  Jisdiarginc  Is  not 
fixed  beforehand,  either  definitely  or  by  referenoe 
to  any  ordloary  practice  or  dee  patch,  the  law  im- 
plies a  contract  tlmt  both  mercbant  and  sbipowner 
shall  use  reasonable  da^iaiab  la  perfwrning  their 
reapective  undertakings  Ford  v.  Ooteaworih.  Ik 
a.4  «.  a  U7;  The  WOltom  Marahaii.  iaVed.Bafb 
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el7  aa  sfae  might  be  legally  employed  bylier 
^eign  owners,  or  by  an  Ainerlcan  citizen 
sing  her  from  gucb  owner.  Otbcr  articles 
;  dotfable,  not  because  tliey  bave  been  pur- 
Bsed,  but  because  tbey  are  actually  imported 
d  become  the  subject  of  sale  and  commerce 
thin  the  country.  Butifayacbtbedutiable 
len  purchased,  and  only  when  purchased  by 
American  citizen,  we  apply  a  test  of  duti- 
ility  that  we  apply  to  no  other  article, 
mely.  the  test  of  ownership. 
Not  only  is.  there  'do  mention  of  ressels  eo 
mine^  {a  the  tariff  acts,  but  there  is  do  general 
lOldescription  under  which  they*could  be  in- 
jdea  except  as  manufactures  of  iron  or  wood, 
jt  it  is  only  by  straininfrthe  word  far  beyond 
:  ordinary 'import,  that  we  are  able  to  apply 
e  word  * 'manufacture 'to  a  sesf^oing.scboon- 
rigged,  screw  steam^|Ip,  182)  feet  long,  near- 
25  feet  wide,  and  of  372  tons'  burden.  The 
rm  "manufacture"  is  as  inapplicable  to  such 
vesael  as  It  would  be  to  a  block  of  brick  or 
one.  erected  in  the  heart  of  a  great  city.  A 
lip  ia  doubtless  constructed  of  manufactured 
rticles  wliidi,  if  Imported  separately,  would 
£  the  subject  of  doty,  but  which  put  together 
I  ibe  fortn  of  a  ship  are  taken  out  of  the  class 
r"msniifactures,"and  bccomeaTehicle  fortbe 
nportattim  of  other  articles.  Considtring 
Imndrccis  of  foreifzn  vessels  which  enter 
lie  |K>rts  of  the  United  Stales  every  day.  It  is 
Kciedihle  Uiat,  if  Consress  bad  fotended  to 
D  lude  them  Id  the  tariff  acts,  it  would  not 
\  !ve  made  mention  of  them  in  terms  more  defl> 
ite  than  that  of  "man  uf  act  tires." 
While  there  bas  been  do  direct  adjudication 
rpoD  the  question  of  the  taxability  of  foreign 
esFcIs  under  the  tariff  laws,  it  was  held  In 
UniUd  StoUt  v.  A  Chain  Cable,  3  Sumn.  363. 
bat  a  chain  cattle  was  not  taxable,  which  was 
michnsed  at  liverpool  hv  the  master  of  the 
>hip  Marathon  to  supply  tbeplaceof  a  hempen 


cable  which  had  become  unseawortby  before 
(be  arrival  of  the  ship  at  Liverpool,  If  the  cable 
were  purchased  bona  Bde  with  the  intention  of 
using  it  for  that  ship,  and  not  to  sell  as  mer- 
chandise. It  was  said  by  Mr.  Justice  Story 
that  the  words  "goods,  wares,  and  merchan- 
dise," i^ed  in  the  tariff  act,  included  only  such 
as  were  designed  for  sale,  or  to  be  applied  to 
some  use  or  object  dtsilact  from  their  bonaflde 
appropriation  to  the  use  of  the  culp  in  which 
tbey  are  imported.  And  In  77ie  Gertrude,  8 
Ware,  181.  8  Story,  68,  it  ,  was  held  that  the 
tackle,  apparel,  and  furniture  of  a  foreign  ves- 
sel, wrecked  upon  our  coast,  and  landed  aDd 
sold  separately  from  the  hull,  were  not  goods, 
wares,  and  merchandise  Imported  into  the 
United  Slates  within  the  meaning  of  the  rev- 
enue laws.  The  opinion  was  delivered  bj 
Judge  Ware,  briefly  affirmed  on  appeal  to  the 
circuit  court  by  Mr  Justice  Story,  aud  the  case 
put  upon  tlie  ground  that  the  riggiog  and  ap- 
parel of  the  ship  are  a  part  of  the  ship,  and  there- 
fore not  ^merchandise  in  any  other  sense  [117 
of  the  word  than  that  In  which  the  ship  herself 
li.  "Iff"8aidhe,  "welooktbrough  thewhole 
of  tbe  numerous  acts  of  Congress  laying  dutiea 
on  merchandise  imported,  as  well  as  those  reg- 
ulating tbe  collection  of  the  same,  we  shall  And 
they  uniformly  contemplate  the  cargo;  they 
refer  to  articles  having  the  quality  of  mer- 
cbandise  Id  the  ordinary  and  most  popular 
sense  of  the  word.  Tbey  refer  also  to  goods 
intended  to  be  introduced  Into  tbe  country  for 
sale  and  consumption,  or  for  the  general  pur- 
poses of  commerce." 

While  neither  of  these  cases  Is  directly  in 
point,  each  of  them  would  probably  have  been 
differently  decided  if  the  court  bad  been  of 
opinion  that  a  foreign  vessel  arriving  In  this 
country  and  sold  here,  were  the  subject  of 

The  fact  that,  in  a  particalar  case,  audi  aa 


TtieSLS.  BaoooT.  Brie*  V.Traasi».Oo.8Ted. 
tep.M4. 

Tbere  can  be  no  lecovery  airaf  oat  tbe  ooostpiee 
IT  conatgDOr  for  delara  occestoned  without  fault 
m  tbeir  part.  The  Z.  L.  Adams.  28  Fed.  Rep.  665: 
i^tav.lSOTooBor  Brown  Stone.  20  Fed.  Uep.  203; 
i>Bquette  v.  A  Carffo  ot  Lumber,  28  Fed.  Hep.  801; 
Sronn  v.  Woodruff.  19  Fed.  Rep.  148;  Crawford  v. 
Vellor.  1  Ved.  Rep.  8«;  Tbe  Schmidt,  87  Fed.  Rep. 

Wail  V.  96,000  Feet  of  Lumber.  85  Fed.  Hep.  716; 
WotdtQ  V.  Bemia,  88  Conn.  888;  Tbe  Glover.  1 
BrowD,  Adm.  168. 

Tbe  shipowner  has  alien  upon  tbe  cargo  for  de- 
murrage, althouirb  there  be  do  stipulation  there- 
Tor  In  tbe  Ml)  of  ladtDg,  Hawgood  v.  1,810  Tons  of 
Coa,\.  21  Fed.  Bep.  661. 

If  tbe  sblp  Is  ready  at  tbe  proper  place  and  does 
>Mt  get  her  tan,  themerctaant  Is  liable  for  ihede- 
^tton  caused  tberebv.  Cnm  v.  Beard,  86  N.  Y. 

Henler  t,  booklrn  Ice  Co.  6  Bea.  471.  U 
BUtcbf.fiSS;  Flnnej  v.  Grand  Trunk  K.  Co.  UFed. 
Rep.  ITU  Gain  v.  Oiurch.  S9  Fed.  Ilcp.  S3& 

Tbe  oonsIgDeeoanDot  enforce  upon  tbe  vessel  a 
nhnituted  mode  of  disoharge.  Involving  Increased 
cwt,  expense,  or  delay.  Ttie  Dictator,  aOFed.  Rep, 
1^:  Tbe  Favorite.  27  Fed.  Rep.  474;  McLaughlin  v. 
Albaor  *  R.  Iron  A  8.  Co.  8  Fed.  Hep.  447. 

The  lay  dajs  allowed  bj-  contract  for  dlBobargtng 
sra  to  be  reckoned  from  tbe  time  of  the  vessel^s  ar- 
rival at  tbe  omial  place  of  discharge,  and  not  at  the 
entrance  to  the  port.  Gronstadt  v.  Wltthoff,  16 
Fed.Bep.2eSE  Kell  v.  Anderson.  10  Meea.  ft  W.4g8; 
M'lntoah  v.  Sinclair,  11  Ir.  C.  L.  456. 

16«  l\  S.        U.  S..  Book  41.  S9 


In  cases  of  collision  tbere  Is  no  settled  rule  as  to 
tbe  measure  of  allowaooe  for  delay;  but  a  fiilr 
market  value  may  be  oharged  for  the  time  that  tbe 
vessel  Is  detained,  and  in  tbe  absence  of  a  market 
value,  the  value  to  ttin  owner  In  the  i)U8tneBS  Id 
which  Bbe  was  engaged  at  tbo  Mmeof  tbe  collision. 
Tbe  Khode  l8laDd.8  Blatcbf.  114;  Blanchard  v.  Bly. 
81  Wend 648,  SlAm.Deo.2G0:  Tbe Stromless.  1  Low. 
Dec.  IBS;  The  Mayflower,  1  Brown,  Adm.  880;  Wil- 
liamson V.  Barrett,  64  U.  B.  18  How.  101  (It:  68);  The 
Aleppo.  7  Ben.  128. 

The  general  rule  Is,  that  the  oompensatton  al- 
lowed as  damages  In  oolUslon  cases  includes  a  rea- 
sonable allowance  for  demurrage  for  unavoidable 
detention  during  repairs.  WtUlamaon  v.  Barrett, 
KUpro;  The  Baltimore  v.  Rowland  ("The  Baltimore") 
76  U.  S.  8  Wall.  877  (19:  463i;  Wetmore  v.  Tbe  Granite 
State  ("Tbe  Granite  State'*)  70  U.  8. 8  WalL  810  0S: 
179):  The  Ocean  Queen,  8  BlattAf.  496:  Tbe  Thomas 
Kiley,  8  Beo.  228. 

A  ohartererof  a  vessel  Is  not  liable  for  demurrage 
because  of  delny  caused  by  the  abaenoe  of  the  mas> 
ter  from  the  vessel.  Whitman  v.  Yanderbllt,  88  IT. 
S.  App.  898. 76  Fed.  Rep.  428. 

A  buyer  of  goods  under  an  executory  contract, 
who  is  also  tbe  consignee  thereof  in  a  bill  of  lading 
cootalntngnoprovlaloD  for  demurrage.  Is  not  ren- 
dered liable  to  damages  hr  way  of  demurrage  by 
aooeptlng  tbe  goods  after  aa  abatement  of  the 
prloe  by  the  seller  because  ot  tbe  loterlor  qualttr 
of  tbe  goods.  ConkUng  r.  Brooklyn  Lumber  Oo* 
10App.Div.40i. 
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Ibat  of  tbe  Oenen  (20  Stet  at  L.  478),  Coo- 
gren  miy  bare  wen  flt  to  Impose  dutlei  u  a 
condition  to  tbe  grnothig  of  an  AiDcricau  reg' 
btry  to  a  forefgn  built  steamboat,  b  fall;  met 
by  a  T«7  large  namber  of  rimflar  caaet.  Id 
vhtcb  no  sucb  requirement  la  made.  In  tbe 
following,  taken  from  a  rinxle  volume  (28  Slat 
at  L.)  it  appears  tbat  foreign-built  vesMk  were 
admitted  to  registry  or  nationalized  without 
any  such  requirement:  Tbe  £l  Caltao  (Tbe 
Oneida),  p.  48;  ibe  Ooldswortby,  p.  216:  tbe 
Astoria,  p.  317;  tbe  Oceana,  p.  S19;  tbe  8. 
Oteri,  p.  377:  tbe  Skudesnaes,  p.  SOS;  tbe 
Claribel  and  Atbos,  p.  635;  tbe  Empress. 

S.  626:  the  Linda  and  Arcber,.  p.  636;  tbe 
amct  H.  HamlcD,  p.  648.  Doubtless  an  ex* 
aminattoo  would  reveal  an  equally  large  aum- 
ber  in  otber  TOlumes.  In  fact  tbe  case  of  tbe 
Genera  teems  to  bare  been  wholly  exceptional. 
As  bearing  apon  this.  In  tbe  act  of  December 
28,lSS3(108taL  atL.  149,cbap.4),  reproduced  in 
U.B.Bev.SUt.  §4186,  tbe  SecreUrTof  tbe  Treaa- 
nt7  li  antiioriied  to  "Isaue  a  tegister  or  ennd- 
ment  for  any  yemiA  btillt  in  a  forefni  conntnr, 
wbenerer  such  Teasel  sbsll  be  wrecked  in  tbe 
tJnited  Slates,  and  aball  be  purchased  and  re- 
paired  by  a  citizen  of  tbe  United  BUtea,  If  it 
shall  be  proved  to  tbe  satisfaction  of  tbe  Sec- 
retary that  tbe  repairs  put  u|>on  sucb  vessel  are 
equal  to  three  fourths  of  the  coal  of  the  vessel 
when  so  repaired." 

We  do  not  undertake  to  say  that  the  same 
rule  applies  to  canoes,  small  boats,  launcbea, 
118]  and  other  undocumented  vessels,  *wbich 
are  not  used,  or  arenotcapableof  being  used,  as 
a  means  of  transportation  on  water,  as  tbe 
word  "vessel"  ia  defined  In  U.  S.  Rev.  Stat. 

8.  While  these  vessels  have  a  limited  ca- 
pacity for  transportation,  tb^  ars  ordinarily 
used  for  parposea  of  pleasure,  and  are  not  con- 
sidered of  sulflcient  Importance  to  require  them 
to  be  entered  at  tbe  custombouse,  or  to  be  en- 
titled to  tbe  special  protection  of  tbe  flag. 
They  are  treated  like  other  similar  vehicles 
used  upon  land,  and  there  are  reasons  for  say- 
ing that  these  boats,  which  do  not  ordloarily 
come  of  themaelves  Into  the  country,  bat  are 
imported  or  brought  upon  the  decks  of  otber 
vessels,  are  mere  maoufactures  or  otber  "arti- 
cles," and  azc  within  the  description  of  the 
Uritr  acts. 

But  tbe  decisif £  objection  to  the  taxability 
of  vessels  as  imports  Is  found  in  the  fact  that, 
from  tbe  foundation  of  tbe  government,  vessels 
have  been  treated  as  aui  generit,  and  aubject  to 
an  entirely  different  set  of  laws  and  regulations 
iXfim  those  applied  to  Imported  arlldes.  By 
the  very  first  act  passed  by  Congress  in  1789, 
subsequent  to  an  act  for  administering  oaths  to 
lis  own  members,  a  duty  was  laid  upon 
"goods,  ware^  and  mercbandise"  imported 
Into  the  United  States,  In  which  no  menlioo 
whatever  is  made  of  ships  or  vessels;  but  by 
the  next  act,  entitled  "An  Act  Imposing  Duties 
on  Tonnage,"  a  duty  was  Imposed  "  on  all 
ships  or  vessels  entered  In  tbe  United  States" 
at  the  rate  of  6  cents  per  ton  upon  sU  such  as 
were  built  within  tbe  United  Slates,  and  be- 
longed to  American  dtlsens:  of  80  oenu  per 
ton  upon  all  such  as  should  toereafter  be  built 
within  tbe  United  States,  belonging  to  subjects 
of  foreign  powers,  and  of  50  cents  per  ton 
upon  all  otber  ships  or  vessels,  with  a  proviao 
MS 
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that  no  American  flifp  or  vessel  employed  Is 
tbe  coasting  trade  or  fisheries  sboula  pay  ton- 
nage more  than  once  in  any  year.  This  dis- 
tinction between  "goods,  wares,  and  merchan- 
dise," and  "ships  or  vessels,''  has  been  main- 
tained ever  since,  although  the  amount  of  sucb 
duties  has  been  repeatedly  and  sometimes  rad- 
ically changed.  At  the  time  of  the  arrival  of 
tbe  Conqueror,  ttmnage  duties  were  imposed 
under  the  act  of  June  30, 1884,  as  amended  by 
§  11  of  tbe  act  of  June  19. 1886,  with  a  proviso 
that  tbe  'President  of  tbe  United  States  [1 19 
might  suspend  the  collection  of  them  in  certain 
specified  cases.  In  addition  thereto  there  was. 
by  U.  S.  Rev.  Stat,  g  4236,  a  duty  of  60  cents  per 
ton,  denominated  "light  money,"  lavied  and 
collected  on  all  vessels  not  of  tbe  United  States 
which  might  enter  the  ports  of  tbe  United 
States;  aUhougb,  by  ^  4336,  there  was  a  pro- 
vision that  this  tax  should  not  be  imposed  upon 
any  unregistered  vessel  "owned  by  citizens  of 
the  United  Stales,  and  carrying  a  sea  letter,  or 
other  rttular  document,  Issued  from  a  ctistom- 
houae  of  the  United  States,  proving  tbe  vessel 
to  be  American  property. **  It  would  seem 
that,  under  this  section  and  in  virtue  of  the 
collector's  certificate  to  her  bill  of  sale,  stating 
that  ber  owner  was  an  American  cltizpn.  tbe 
Conqueror  would  not  thereafter  be  subject  to 
the  payment  of  light  money.  Hi*  Mirunda,  1 
U.  bTapp.  838. 

There  is  no  provision  of  law  preventing 
forelgn-built  vessels  from  being  purcbatted, 
owned,  and  navigated  by  citizens  of  tbe  United 
States,  although  they  are  not  entitled  to  regis- 
try, or  to  enrolment  and  license  as  American 
vessels,  because  not  built  in  tbe  United  States. 
U.  8.  Bev.  Stat.  %^  4183.  4811,  4819. 

Tbe  privilege,  however,  of  owning  forelgik 
vessels  b  usuuly  of  comparatively  little  vAlue» 
iloce  In  order  to  cafry  on  a  foreign  trade.  tb» 
coasiioe  trade,  or  the  flsheriea,  thev  must  be 
entitled  either  to  registry,  or  to  enrolment  and 
license,  a  privilege,  as  atiove  stated,  not  granted 
to  foreign-built  vessels,  though  owned  t>S 
American  citizens.  U.  a  Rev.  Stat.  S497, 
4181,  4811;  Mufran  r.  United  StaUt  ("Tkm 
MerriW),  84  U.  S.  17  Wall.  583  [31:  683]. 

Tbe  privilege,  then,  of  owning  foreign-bullk 
vessels,  and  of  navigating  them  under  tbe  pro- 
tection of  the  American  fiag,  Is  practically  con- 
fined to  vessels  used  tot  the  purposes  of  pleaa- 
ure,  wblch  h  probably  the  reason  why  Ui* 
question  presented  in  this  case  has  never  arisen 
before,  ^oce  tbe  only  way  in  which  fordgn- 
built  vessels  can  be  made  avaflable  as  Amei^ 
can  vessels  for  purposes  of  trade  and  com- 
merce, is  by  a  speclu  act  of  Congress  permit- 
ting them  to  be  registered  or  eBTolied  as 
American  veswis. 

A  special  provision  is  made  for  yachts  by  U. 
S.  Rev.  Stat  g  4214,  as  amended  by  tbe  act  of 
March  8.  1888  (23  t^iat.  at  L.  B66.  rhap.  133). 
'under  which ' '  the  Secretary  of  t  be  Trras-[  1 20 
ury  may  cause  yachts  used  and  employed  exclu 
sivelyas  plcasare  vessels,  or  designedas models 
of  naval  architecture.  .  .  .  to  be  licensed  on 
terms  which  will  authorize  them  to  f^ocecd 
from  port  to  port  of  tbe  United  Statea.  and  ^y  se* 
to  foreign  ports,  without  entering  or  clearing  at 
tbe  customhouse."  By  §  4316,  "yachul>e- 
longiog  to  a  regularly  organized  yacht  club  of 
any  foreign  nation  which  shall  extend  llkft 
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pitvileges  to  tbe  jacbts  of  the  TTotted  Statea, 
■ball  have  the  privilege  of  eDterlog  or  leaving 
any  port  of  tbe  (Jolted  Stales  wltbout  eoteriag 
or  dearlog  at  tbe  cuttombouae  tbereof,  or  par- 
log  toDuage  uz."  It  wna  probablj  under  tbis 
BectloD,  and  for  tbe  purpose  of  ezemptlogber 
from  payment  of  a  tonnage  tax,  tbat  Mr.  van- 
derbilt  had  tbe  Conqueror  enrolled  as  a  mem- 
ber of  the  Royal  Mersey  Tacht  Club,  although 
It  may  be  open  to  question  whether  tbts  sec> 
Uoo  was  sot  Intended  as  a  men  reciprocity  of 
Courtesy,  or  bas  any  application  to  foreigu- 
buUt  yachts  belongiug  to  American  citizens. 
Certainly  no  such  question  can  arise  since  the 
passage  of  tbe  act  of  Januarv  25,  1897,— not 
yet  offlclally  pubtisbed, — by  tbe  iBt  section  of 
which  U.  8.  Rev.  Stat.  §  4216,  is  re-enacted, 
with  a  proviso  "tbat  tbe  privileges  of  this  sec- 
tion shall  not  extend  to  any  yacht  buill  outside 
of  tbe  Uoited  btaics,  and  owned,  chartered,  or 
used  by  a  citizen  of  Ibe  United  States,  unless 
such  ownership  or  charter  was  acquired  prior 
to  tbe  passage  of  this  act."  By  tbe  3d  section 
of  the  eame  act  it  is  further  provided  tbat  the 
previous  act  of  June  19.  1886,  exempting 
yachts  from  tonnage  taxes,  is  repealed,  "so  far 
as  tbe  same  exempts  mnj  yacbt  built  outside  of 
the  United  Stales,  ana  owned,  chartered,  or 
used  by  a  cltlzeu  of  tbe  Untied  StateP." 

It  Is  worthy  of  notice  In  this  connection  tbat 
tbis  act,  wblcb  was  evidently  passed  with  ref- 
erence to  tbis  case  or  tbis  class  of  cases,  and 
for  the  express  purpose  of  subjecting  foreign 
built  yachis  hereafter  purchased  or  chartered 
by  American  citlzeos  to  tonnage  fees,  makes 
no  mention  whatever  of  duties.   It  is  scarcely 

Sossible  Uiat,  if  Congreds  had  chosen  to  impose 
utles  upon  such  yacbts,  or  bad  supposed 
them  subject  lo  duty  as  imported  articles,  it 
would  have  also  discriminated  against  them 
by  requiring  tbem  to  pay  tonnage  fees.  In 
ISllibis,  tbe  'latest  expression  of  the  legislat- 
ive will.  Congress  seems  to  have  recognized  the 
theory,  which  we  have  already  gathered  from 
the  prior  course  of  legislation,  tbat  vessels 
should  be  treated  as  a  class  by  themselves,  and 
Dot  within  tbe  general  scope  of  the  tariff  acta. 

In  view  of  the  einboraie  opinion  of  the  dis- 
trict judge  upon  this  branch  of  tbe  case  it  is 
unneresaary  to  extend  thia  discussion  farther. 
We  think  that  the  liability  of  ships  and  vessels 
to  tonnage  dues  and  to  light  money,  except 
where  a  certain  class  of  vessels  Is  specially  ex- 
empted, shows  that  it  was  not  tbe  intention  of 
Congress  to  treat  them  asdutlaltic  articles.  So 
far  as  tbe  court  below  awarded  reatllullon  of 
tbe  Teasel  to  tbe  Hbellant,  its  decree  wu  rlgbt 
and  will  be  atllrmed. 

8.  The  quenton  of  damaires  remains  to  be 
considered.  Upon  the  rendition  of  the  decree, 
tbe  court  granted  the  usual  certificate  that  the 
collector  acted  "therein  under  direction  of 
tbe  Secretary  of  the  Treasury,  and  there  was 
probable  cause  tor  said  acts  done  by  him." 
The  certificate  was  made  upon  application  of 
tbe  collector,  and  was  not  opposed  by  the  II- 
bellant,  wbo,  however,  reserved  tbe  right  to 
move  to  vacate  the  same  in  case  the  judgment 
•was  not  paid  out  of  the  Treasury  within  area- 
■onable  time.  Tbis  certificate  was  granted 
pursuant  to  U.  S.  Rev.  Stat,  g  970,  which  pro 
▼ides  tbat  "when,  in  any  prosecution  com- 
menced on  account  of  tbe  seizure  of  any  vee- 
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sel,  goods,  wares,  or  merchandise,  made  bj 
any  collector  or  other  officer,  under  any  act  of 
Congress  authorizing  such  seizure,  judgment 
la  rendered  for  tbe  claimant,  bat  It  appears  to 
the  court  tbat  there  waa  reasonable  cause  of 
seizure,  tbe  court  shall  cause  a  proper  certlS- 
cate  thereof  to  be  entered,  and  tbe  claimant 
shall  not,  In  such  case,  be  entitled  to  costs, 
nor  shall  tbe  person  who  made  the  seizure, 
nor  the  prosecutor,  be  liable  to  suit  or  jiidg'- 
ment  on  account  of  nicb  suit  or  prosecution: 
Provided,  That  tbe  Teasel,  goods,  wares,  or 
merchandise  be,  after  judgment,  forthwith  re- 
turned to  such  dalmant  or  bis  agent." 

This  aectiou  is  claimed  by  tbe  government 
to  afford  tbe  collector  complete  immunity 
against  any  judgment  for  damages.  Its  lan- 
guage, broadly  construed,  might  justlfv  this 
position,  although  tbe  fact  that  the  certificate 
IS  only  authorized* when  judgment  Is  ren-[12d 
dered  for  tbe  claimant  would  Indicate  that  It 
was  properly  applicable  only  in  cases  where  pro- 
ceedings against  tbe  vessel  were  Instituted, 
upon  information  filed  by  the  United  States, 
for  a  fine  or  forfeiture  Incurred  by  the  vessel 
itself.  This  conatructlon  is  also  supported  by 
the  final  worda  of  tbe  aeefion,  declaring  tbat 
neither  tbe  (wrBon  wbo  made  tbe  seizure,  nor 
the  prosecutor,  shall  be  liable  to  suit  or  judg- 
ment on  account  of  such  suit  or  prosecution, 
and  tbat  the  vessel  shall  be  fortliwith  returned 
to  the  claimant.  Tbe  word  "claimant"  In  all 
admiralty  prooeedlncs  in  rem  Is  used  to  denote 
the  peraoD  wbo  makes  claim  to  the  property 
sclzeid  as  tbe  owner  thereof,  and  by  Tlriue  of 
Riich  ownership,  or  other  interest  therein,  is 
admitted  to  defend  the  suit.  General  Admi- 
ralty Rule.  26.  In  a  broader  sense,  however, 
It  mlfibt  be  used  lo  designate  tbe  owner  of 
property, whether  prosecutmg  or  defending  his 
right  to  such  property,  though  this  does  not 
agree  with  the  ordinary  legal  meaning  of  the 
word  "claimant." 

But  If  it  were  conceded  that  tbe  statute 
be  somewhat  ambiguous,  we  are  authorized  to 
refer  to  the  original  statutes,  from  which  the 
section  waa  taken,  and  to  ascertain  from  their 
language  and  context  to  what  class  of  cases 
the  provision  was  Intended  to  apply.  Uriited 
State*  y.  Sown,  lOO  U.  S.  606r2S:6»l];  Meyer 
V.  Weatem  Car  Oa.  lOSU.  8. 1, 11  [26:  59.  601; 
United  Statu  T.  LaOur,  184  U.  S.  624  [88: 
1080].  The  protection  of  the  collector  by  a  cer- 
tificate of  probable  cause  appears  first  in  the  act 
of  July  81. 1789,  g  86  (1  Stat  at  L.  47.  chap.  0), 
lo  regulate  the  collection  of  duties  upon  the  ton- 
nage of  ships,  and  upon  goods, wares,  and  mer- 
chandise imported.  The  act  is  not  a  tariff  act 
Imposing  duties  and  tonnage,  but  Is  one  for 
tbe  administration  of  tbe  tariff  laws  and  the 
collection  of  duties.  By  Ibis  act  the  country 
was  divided  into  collection  districts,  poris  of 
entry  and  delivery  established,  tbe  duties  of 
Ibe  collector  and  other  customs  oftlcera  defined, 
the  obligations  of  vessels  arriving  with  cargoes 
laid  down,  and  Ibe  method  of  colleciint;  such 
duties  prescribed  with  certain  penalties  for  the 
nonperforroaoceof  itsprovleions.  By  §  86  "all 
penalties  accruing  by  any  breach  of  thit  act 
shall  be  sued  for  and  recovered  with*costs[123 
of  suit,  in  the  name  of  the  United  States,  .  .  . 
by  the  collector  of  tbe  district.  .  .  .  and 
such  collector  shall  be,  and  berel^  Is,  aatbor- 
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t«d  and  directed  to  me  for  and  prosecute  the 
same  to  effect."  The  sertioo  tbea  provides  for 
tbe  maoser  of  prosecutiDg  for  a  forfeiture, 
how  claim  shall  be  made  for  tbe  iHopertr 
seized,  and  under  what  circumstaDces  H  shall 
be  delivered  to  tbe  daimant.  The  eectioa 
terminates  with  a  provision  fur  a  cerliflcate  of 
probable  cause.  If  judgment  shall  be  given  for 
tbe  claimant  or  elaimantt.  Through" this  en- 
tire aectfOD  the  word  "claimant"  is  obviously 
used  io  its  tecboical  sense,  to  stand  for  tbe 
owuer  of  tbe  property  seizied  for  a  penalty  or 
forfeiture,  under  previous  sections  of  ibe  act. 
Indeed,  tbe  act  la  BO  clear  in  this  particular 
that  scarcely  any  room  is  left  for  anv  other 
construction.  Thtsact  wasnotrepcalea  by  the 
act  of  August  4, 1790(1  Stat.at  L.  14.'3,cbBp.  35), 
to  provide  more  effectually  for  the  collection  of 
the  duties  on  goods  imported  and  upon  ton- 
nage. The  later  act  is  practically  a  re  enact- 
ment of  tbe  former,  with  many  amendments 
and  enlargementa  of  its  scope,  and  in  g  67,  g  86 
of  tbe  prior  act  is  repeated,  with  the  same  pro- 
vision  for  a  certificate  of  probable  cause.  The 
act  of  1790,bowever,wa8  repealed  March  2, 1799 
(IStat.  at  L.  627.  chap.  32),  by  a  further  act  "to 
regulate  the  collection  of  duties  oa  imports 
«nd  tonnage."  wherein  the  whole  snbject  was 
again  reconsidered,  and  a  new  act,  still  further 
amending  and  enlarging  the  prior  ones  adopted. 
Section  89  of  this  act  again  repeated  the  pro- 
vision for  a  certificate  of  probable  cause. 
These  acts  limited  the  granting  of  such  certifi- 
cates to  seizures  made  for  fines  or  forfeitures 
under  tbe  provisions  of  the  particular  act. 
Subsequently,  however,  other  acts  were  passed 
authorizing  seizures  of  vessels  and  goods  for 
other  offenses;  but  In  qone  of  these  acts  was 
protection  given  to  the  officer  makiog  tbe  seiz- 
ure with  probable  cause.  Act  of  Dec.  81. 1793 
<1  Stat,  at  L.  289.  g  4):  Act  of  Sept.  1,  1789  (1 
Stat,  at  L.  68,  chap.  11,  g  29);  Act  of  June  S, 
1794  (1  StnL  at  L.  881,  chap.  00):  Act  of  April 
18, 1806  (8  Stat,  at  L.  879.  chap.  29).  To  ex- 
tend to  the  collector  the  protection  of  a  certifi- 
cate of  probable  cause,  where  forfeitures  were 
1 241incurred  under  these  acts,  *a  short  act  was 
passed  on  February  34, 1607(2  Stat.  atL.  422. 
chap.  19),  permitting  the  courts  to  grant  such 
eeniflcate,  wherever  a  seizure  was  made  hj  any 
collector  or  other  officer,  under  apy  act  or  Con- 
gress autboriziDg  such  seizure.  This  aetwassub- 
staniially  re-enacted  in  U.  S.  Rev.  Stat  §970. 

We  think  this  legislation,  however,  was  In- 
tended to  becoDflned  to  cases  where  tbe  col- 
lector makea  a  seizure,  followed  by  a  suit  or 

Strosecuiion  in  tbe  name  of  tbe  United  Stales 
or  a  penalty  or  forfeiture  arisiog  from  an  it- 
legal  act  of  the  persons  io  charge  of  tbe  vessel, 
and  was  not  intended  to  be  applied  where  a 
vessel  is  simply  detained  under  g  3964  for  a 
nonpayment  of  duties.  As  was  observed  in 
i?«F«M*r«,  143  0.8.  485  [85:  1090]:  "Section 
3964  provides  that  In  all  cases  of  failure  or  neg- 
lect to  pay  the  diitiea  within  tbe  period  al- 
lowed by  law  to  tbe  importer  to  make  entry 
thereof,  the  merchandise  shall  be  taken  pos- 
session of  by  the  collector  and  deposited  in  tbe 
public  stores,  there  to  be  kept,  subject  at  all 
times  to  the  order  of  tbe  importer,  on  payment 
of  the  proper  duties  and  expenses.  Action 
£978  provides  that,  if  the  meicbandlse  shall 
remain  In  pobllc  store  beyond  one  year,  with- 
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out  paymentof  the  duties  and  cbargca  thereon, 
it  is  then  to  he  appraised  and  sold  by  the  col- 
lector at  public  auction,  and  the  proceeds, 
afm  deducting  for  storage  and  other  charges 
and  expenses,  including  duties,  are  to  be  paid 
over  to  the  Importer,"  Of  course,  the  yacht 
Conqueror  was  not  such  an  article  as  could 
have  been  deposited  in  public  stores  within  the 
language  of  the  section,  but  if  it  bad  been  sub- 
ject to  duty  at  all,  the  collector  could  not  be 
considered  in  default  for  having  detained  her 
in  the  manner  be  did  for  Its  paymeou  His 
seizure,  however,  is  not  such  a  one  as  ia  coo- 
templated  by  the  above  slatates  concerning 
certificates  of  probable  cause. 

The  case,  instead  of  being  covered  by  C  3. 
Rev.  Stat.  ^  070,  seems  more  properly  to  fall 
within  the  provisions  of  §089,  by  which  "when 
a  recovery  is  had  in  any  suit  or  proceeding 
against  a  collector  ...  for  any  act  done  bj 
bun  ...  In  the  performance  hla  offidal 
duty,  and  tbe  court  certifies  that  there  was 
probable  cause,  ...  or  that  he  acted  under 
the  directions  of  tbe  Secretary  of  the  Treasury. 
...  no  execution  shall  issue  against  such  col- 
lector *or  other  oflScer,  but  tbe  amount  8o[12S 
recovered  shall,  upon  final  Judgmeot.be  provid- 
ed for  and  paid  out  of  the  proper  appropriation 
from  the  Treasury."  Upon  tbe  whole,  we  are 
of  opinion  that  the  collector  was  not  protected 
by  the  certificate  of  probable  cause  from  a 
judgment  for  damages. 

4.  The  mainquestlOD  Inthlscasetumsupon 
the  proper  measure  of  damages.  In  tbe 
amount  of  $21,743.24,  awarded  by  tbe  final 
decree  of  tbe  district  court,  was  Included  the 
sum  of  $15,000,  "for  loss  of  use  of  boat  while 
detained  by  the  respondent,  from  August  37, 
1891.  to  February  8,  1808,  at  $100  per  day." 
This  is  tbe  principal  item  of  damage  to  wlueh 
objection  is  made  In  this  court. 

That  the  loss  of  profits  or  of  the  use  of  a 
vessel  pending  repairs,  orotherdelention,  nris- 
lag  from  a  collision,  or  other  maritime  tort, 
and  commonly  spoken  of  as  demurrage,  is  a 

E roper  element  of  damage,  ts  too  well  settled 
oth  in  Eoeland  and  America  to  be  open  to 
Question.  It  Is  equally  well  settled,  however, 
that  demurrage  will  boly  be  allowed  when 
profits  have  actually  been,  or  may  be  reasooa- 
bly  supposed  to  b<ive  been,  lost,  and  tbe 
bmount  of  such  proflta  Is  proved  with  reason- 
able certainty,  id  one  of  the  earliest  English 
cases  upon  this  subject  {Hie  (Catena,  S  W. 
Rob.  Adm.  383),  it  was  said  by  Dr.  Lusbingtoa 
that  "in  order  to  entitle  a  party  to  be  indem- 
nified for  what  Is  termed  in  tbiscourt  a  conse- 
quential loss,  being  for  the  detention  of  bis 
vessel,  two  things  are  absolutely  necessary- 
actual  loss,  and  reasonable  proof  of  the  amount. 
.  .  .  It  does  not  follow,  as  a  matter  of  neces- 
sity, that  anything  is  due  for  the  detention  of 
a  vessel  while  under  repair.  Under  some  cir- 
cumstances, undoubtedly,  such  a  consequence 
will  follow,  as,  for  example,  where  a  flsbiog 
voyage  is  lost,  or  where  the  vessel  vmold  have 
been  beoeflcially  employed."  To  same  effect 
are  The  Black  Prince,  Vem.  &  L.  568;  T»» 
City  of  Ptking.  L.  R  15  App.  Gas.  488;  Tka 
Argentino,  L.  R.  14  App.  Gas.  519. 

The  first  case  in  which  demurrage. irss  al- 
lowed by  this  court  for  tbe  detention  of  a  ship 
under  a  libel  for  ttwtioui  seimre  was  that  of 
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''he  ApoOcn,  22  U.  S.  9  Wheat.  863  [6:  111], 
rbich  was  a  suit  brought  by  the  master  of  a 
1 201  French  ship  against  the 'collector  of  St. 
lary  s  for  damages  occasioned  by  aa  illegal  seiz- 
ire  of  the  ship  and  cargo  Tvbile  lyiuK,  witbio  the 
erritories  of  the  King  of  Spaio.  Id  this  case 
emurrage  was  allowed  at  the  rate  of  $40  per 
lay.  altticugh  the  court  had  expressed  its  opio- 
OD  that  the  probable  profits  of  a  voyage,  either 
ipon  tbe  ship  or  cargo,  could  not  furnish  any 
u?t  basis  for  the  compensation  of  damages,  tbe 
rourt  observing  that  "every  other  method  of 
adjusting  compensation,"  than  that  of  demur- 
rage, "would  be  merely  speculative,  andliable 
ja  the  ereatest  uDcertainiies." 

SnUtH^.  QmOrs,  43  U.  S.  I  Bow.  28  [11:  851, 
was  a  common-Taw  case,  wherein  a  vessel, 
laden  wiib  a  cargo  of  salt,  received  injury  by 
a  ooUisioD  in  the  port  of  Liverpool.  Uponlhe 
trial,   plaintiffs  offered  to  prove  that  if  the 
ship  had  been  able  to  sail  upon  her  voyage  upon 
tbe  day  named,  she  would  in  due  course  bave 
arrived  iu  Georgetown  in  time  for  the  sale  of 
bar  cargo  in  the  flshiog  season  of  the  Potomac 
river,  when  Ibere  was  a  great  demand  for 
salt;  but,  owing  to  the  delay,  she  did  not 
arrive  until  tbe  season  was  over,  and  thereby 
lost  10  cents  per  bushel  upon  the  value  of  the 
salt.     The  court,  acting  upon  the  analogy  of 
insurance  cases,  held  that  this  testimony  was 
properly  refused  admission.   It  is  quite  ob- 
vious, however,  that  this  was  not  a  case  where 
damages  were  claimed  for  the  use  of  the  vessel 
pending  her  repairs,  hut  for  the  loss  of  antici- 
pated profits  pending  tbe  sate  of  ber  cargo,  and 
therefore  falling  witbia  tbe  rule  stated  in 
Apoiion,  tupra,  that  profits  ujion  the  sale  of  the 
cargo  are  excluded.   Tbere  is  no  conHict  be- 
tween this  case  and  that  of  Williamgon  v.  Bar- 
rett, 51  U.  8.  13  How.  101  [14;  68],  wherein 
the  court  held,  upon  tbe  authority  of  The  6a- 
xelU.  3  W.  Rob.  Adm.  279,  that  the  plaintiffs 
vpcre  entitled  to  recover  for  tbe  use  of  their 
boat,  by  which-  "we  understand  what  (the 
wuuld  have  produced  to  tbe  plaintiffs  by  tbe 
hiring  or  cbtirtering  of  ber  to  run  upon  tbe 
river  in  the  business  in  which  she  bad  been 
nsually  engaged;"  in  other  words,  the  market 
price  of  tbe  hire  of  the  vessel.   This  ruling  has 
been  repeatedly  affirmed  in  this  court  ( The  Po- 
tomae-v.  Cannon,  105  U.  ^.  6S0  [26:  1194J:  io 
England  (The  Bettey  Caine$,  2Hagg.  Adm.  28; 
The  Inflexible,  Swab.  Adm.  200;  The  Star  of 
137]  India,  1  Prob.  *Div.  468;  The  City  of 
Buenos  Aj/re»,  I  Asp.  Mar.  L.  Cas.  169);  and  in 
FniDce(Sibilte,  De  I'Abordage.  %  411;  Se  Frcs- 
quet,  Des  Abordages,  pp.  48.  49.  Caumont, 
Diet  Har.  tit.  Aiordage,  ^  224). 

Tbe  difficulty  is  In  determining  when  the 
vessel  has  lost  profits  and  the  amount  thereof. 
The  best  evidence  of  damage  suffered  by  de- 
tention is  tbe  sum  for  which  vessels  of  the  same 
lice  and  class  can  be  chartered  io  the  market. 
Obviously,  however,  this  criterion  cannot  be 
often  applied,  as  it  is  only  io  the  larger  ports 
that  there  can  he  said  to  be  a  market  price  for 
the  use  of  vessels,  particularly  If  there  be  any 
peculiaiity  in  Uieir  construction  which  limite 
tbeir  employment  to  a  single  purpose. 

Id  the  absence  of  such  market  value,  the 
value  of  ber  use  to  her  owner  in  the  business 
in  vhich  she  was  engaged  at  the  time  of  the 
collision  is  a  proper  bads  for  estimating  dam- 
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a^es  for  detention,  and  the  hooks  of  the  owner 
showing  ber  earnings  about  tbe  time  of  her 
collision  are  competent  evidence  of  her  prob- 
able earnings  during  the  time  of  her  detention. 
The  Matjhwer,  Brown,  Adm.  876;  The  Trantit, 
4  Ben.  138;  The'Emilie.  4  Ben.  235. 

Tbe  mere  opinion  of  witnesses,  unfortified 
by  any  ddfd,  as  to  what  the  earnings  would 
probably  have  been,  is  usually  regarded  as  too 
uDcertaio  and  conjectural  to  form  a  proper 
basis  for  estimation,  though  in  a  few  cases  they 
seem  to  have  been  received.  The  damages 
must  not  be  merely  speculative,  and  something 
else  must  be  shown  than  tbe  simple  fact  that 
the  vessel  was  laid  up  for  repairs.  Thus,  if  a 
vessel  employed  upon  the  lakes  should  receive 
damages  by  collision,  occurring  Just  before  the 
close  of  navigation,  and  she  were  repaired 
during  tbe  winter,  no  demurra^  could  ba- 
allowed,  since  no  vessel  upon  the  lakes  can  earn 
freight  during  the  Winter.  T^e  Thomas  Kiim, 
8  Ben.  238. 

InTheR.  L.  Maybey,  4  Blatchf.  489,  It  was 
said  by  Mr.  Justice  Nelson  upon  tbe  subject  of 
damages  that '  'a  good  deal  of  the  testimony  was 
general,  and  turned  upon  mere  opinion  as  to  the 
probability  of  employment  in  the  towing  busi- 
ness and  tbe  amount  of  the  earnings,  if  employ- 
ed. This  *kind  of  proof  is  too  specula-  [12S 
tive  and  contingent  to  be  the  foundation  of  any 
rule  of  damages.  It  is  at  best  but  conjecture. ' 
On  appeal  to  this  court  the  decree  was  affirmed 
{Sturgia  V.  CUmgh.  68  U.  S.  1  Wall.  269  [17: 
581]).  Mr.  Justice  Orier  observing  that  '^he 
charge  for  demurrage  allowed  by  him  [tbe 
commissioner]  was  not  justified  by  the  evidence, 
although  there  was  testimony  to  support  it, 
such  as  can  always  he  ohtainea  when  friendly 
experts  are  called  to  give  opinions.  Be^des, 
the  libellant  withheld  tbe  heat  evidence  of  the 
profits  made  by  bis  boat,  which  would  be 
found  in  his  own  books,  showing  tbe  receipts 
and  expenditures  before  the  collision."  The 
testimony  is  not  set  forth  la  the  report  of  the 
case,  but  on  referring  to  the  original  record  we 
find  that  it  was  much  stronger  In  favor  of  an 
allowance  of  demurrage  (ban  the  testimony  in 
this  case.  Five  witnesses  were  sworn  by  the 
libellaut,  who  testified  that  there  was  a  de- 
mand in  the  port  of  New  York  for  the  services 
of  steam  tug  boats,  such  as  the  injured  vessel 
was.  and  that  the  value  of  such  a  boat  was 
about  $100  per  day.  Four  witnesses  testifying 
for  tbe  claimant  did  not  deny  that  there  was  a 
demand  for  such  vessels,  but  put  the  value  of 
her  services  at  a  much  lower  sum.  So  in  the 
case  of  The  I$aae  Newton,  4  Blatchf.  21,  Mr. 
Justice  Nelson  rejected  the  allowance  for  de- 
murrage founded  simply  upon  the  evidence  of 
the  master  and  the  mate,  as  a  matter  of  opinion, 
treating  the  allowance  as  conjectural  and  spec- 
ulative. 

Id  The  Cayvga.  2  Ben.  125,  a  ferry  boat,  in- 
jured by  a  edition,  was  withdrawn  for  repairs, 
her  place  being  supplied  by  a  boat  taken  from 
another  ferry  wlooging  to  the  libellants,  whose 
place  was  in  turn  supplied  by  a  spare  boat.  It 
was  not  shown  that  the  injured  boat  could  have 
been  chartered  for  any  sum  for  the  time  she 
was  laid  up,  hut  proof  was  given  as  to  the 
value  of  her  use.  based  upon  her  receipts  while 
running  on  the  ferry.  It  was  held  that  a  judg- 
ment as  to  ber  charter  value,  given  by  men  bav- 
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lug  ezperleDce  upon  tbe  ferriefl.  founded  upon 
their  knowledge  of  the  buBlaesa,  was  a  proper 
basUfoTtbeallowaoceof demurrage.  Tbiscase 
was  affirmed  by  tbe  circuit  court  (7  Btatcbf. 
129]  88S),  and  also  *npoQ  further  appeal  by 
this  courL   (81  n.  S.  U  Wall.  270  [20:  828]). 

Of  aame  purport  la  T%a  Favorita  v.  Union 
limrg  Co.  8fi  U.  8. 18  Wall.  898  [31:  8561. 

There  are  iwo  cases  reported  in  whfcQ  de- 
murrage was  allowed  for  tbe  detention  of  a 
▼acbt.  In  one  of  tbeae  {The  Walter  W.  Pharo, 
1  Low.  Dec.  487)  tbe  total  allowance  was  but 

fBO;  aod  in  tbe  other  {The  Lagonda,  44  Fed. 
top.  867)  the  yacht  bad  been  detained  eight 
days  while  undergoing  repalra,  and  waa  allowed 
by  the  commissioner  $48  as  interest  upoo  $86,- 
000,  the  cost  of  the  yacht.  Upon  ezceptioas 
by  tbe  Ubellant,  the  court  held  that  tbe  tesri- 
mony  seemed  to  justify  tbe  conclusion  that  the 
yacht  could  have  beeo  chartered  by  her  owner 
for  a  season  of  three  months  for  the  warn  of 
$6,000;  that  under  such  a  charter  tbe  vessel 
would  have  earned  for  ber  owner  in  eisht  days 
theaamof  $553,  aod  gaveadecref;  for  that  sum. 

Upon  tbe  other  band,  however.  In  tbe  recent 
case  of  The  Emerald  [1896]  P.  D.  182,  decided 
by  tbe  English  court  of  appeals,  the  question 
was  whether  demurrage  could  be  allowed  for 
detention  pending  tbe  repairs  of  a  vessel  (tbe 
Crets  Holme)  used  by  a  body  of  public  trus- 
tees for  tbe  purpose  of  dredglne  and  raising 
wrecks  In  Liverpool  harbor.  The  court  held 
uaanimously  that  demurrage  could  not  be  al- 
lowed to  the  board  of  trustees,  because  tbe 
Tesf^l  was  not  a  source  of  profit  to  them.  In 
delivering  tbe  opinion  Lord  Esher  observed: 
"It  has  been  pointed  out,  and  I  think  ouite 
fairly,  that  you  cannot  recover  by  way  of  aam- 
ages  on  account  of  aomeiblng  which  you  call 
profit,  but  of  which  i^oflt  there  is  no  evidence. 
.  .  ,  Then  fhev  talh  of  letting  her  go  to  Pres- 
ton, and  that  the  Preston  people  would  have 

?;iven  £100  a  week,  probably.  It  is  all  imag- 
nation.  .  .  .  The  dredger  u  not  kept  for  tbe 
puipose  of  being  let  to  anyone  else.  ...  To 
say  that  at  aome  indefinite  aod  future  time 
they  could  bare  let  her  if  they  had  not  wanted 
her  is  too  remote  for  anybody  to  act  upon  In 

Jiving  them  compensation  for  the  loss  of  tbe 
redger  by  way  of  damages.  It  seems  to  me 
that  the  damages  were  too  shadowy  and  too  re- 
mote to  be  tbe  proper  subject- matter  of  dam- 
agesin  tbe  collision."  LordJusticeA.  L.  Smith 
said:  "It  Is  to  be  remarked  that  during  all  tbe 
130]  *time  that  tbe  dredger  was  sunk  and  un- 
der repairs  the  harbor  board  have  not.  lo  fact, 
lost  one  penny.  ...  I  agree  with  tlw  report 
of  Ibe  registrar  and  merchants  upon  this  point. 
Tbey  say  that  'the  harbor  or  conseryaocy 
board  are  clearly  not  in  the  position  of  a  trad- 
ing company  wblch  fs  entitled  to  claim  for  losa 
of  prc^r,  aod  although  itaeir  dredging  opera- 
tions were  no  doubt  delayed  by  the  diaabling 
of  this  dredger,  it  does  not  appear  to  ua  that 
the  plaintiffs  have  sustained  any  tangible  pe- 
cuniary loss.'"  Lord  Justice  Rigby  said: 
"Tbe  Doard  attempted  to  abow  that  in  some 
circumstancea  tbey  might  let  this  dredger,  but 
the  evidence  failed  to  fix  any  definite  time 
when  tbe  board  would  no  longer  require  to  use 
her.  It  seems  to  me  that  tbe  suggested  damage 
which  mlebi  be  occastoned  to  the  Mersey  docks 
and  harbor  board  was  mere  apecnlation." 

we 
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In  the  case  under  consideration,  the  only 
evidence  of  loss  of  profits  was  that  of  three 
witnesses,  one  of  whom,  Samuel  Holmes,  a 
steamboat  broker,  swore  that  the  reasonable 
value  of  tbe  use  of  tbe  yacht  was  $8,000  per 
month.  He  gave  tbe  only  instance  of  such  a 
charter  within  his  knowledge— tbe  charter  of  a 
boat  of  this  size  about  three  or  four  yeart  be- 
fore, for  about  $9,000  for  a  winter  trip  to  the 
West  Indies.  "Tbe  circumstancea  were  a  little 
different  than  this  though."  What  tboae  dr- 
cumstances  were,  what  was  the  character  of 
the  yacht,  aod  bow  long  tbe  duration  of  tbe 
charter,  were  not  atated,  and  tbe  illusiratioo  la 
of  trifling  value.  Tbe  next  witness.  Hoghei,a 
yacht  broker,  staled  simply  that  tbe  Conqueror 
waa  worth  $100  per  day,  fortifying  fala  lettf- 
mooy  by  no  fact  whatever.  The  last  witoeaa. 
Thomas  Manning,  also  a  yacht  broker,  st^ed 
tbe  value  of  the  Conqueror  from  August  27  to 
February  8  to  be  about  $20,000  for  the  boat 
itself  without  the  crew;  stating  that  there  waa 
more  or  less  demand  for  those  large  boats,  but 
a  great  difficulty  In  getting  them.  Whether 
the  demand  at  that  time  was  more  or  less  than 
the  average  was  not  stated,  nor  are  any  facta 
given  in  support  of  his  testimony.  Tbe  ex- 
pression is  wholly  lodeflolte  and  unsatisfactory. 

Perhaps  If  this  testimony  were  taken  literally, 
without  reading  between  tbe  llnea,  considering 
other  facts  appearing  *in  the  record,  or  [131 
bringing  to  bear  upon  It  other  considerations 
wbict)  are  matters  of  common  knowledge.  It 
might  justify  tbe  construction  placed  upon  It 
by  the  court  below,  that  tbe  libellaot  had  been 
deprived  of  the  services  of  a  veaael  which 
might  possibly  have  been  leased  at  $100  per 
day.  But  thu  is  not  the  proper  view  to  be 
taken  of  this  testimony.  While  tbere  are 
doubtless  autboritiea  holding  that  a  Jury  (and 
In  this  class  of  cases  the  court  acts  as  a  jury) 
has  no  right  arbitrarily  to  ignore  or  disavoit 
the  testimony  of  unimpeachM  witnessea  so  far 
as  they  teatlty  to  facts,  aod  ifiat  a  wilful  dian- 
gard  of  aucb  tesUmony  will  be  ground  for  a 
new  trial,  no  such  obligation  attaches  to  wit- 
nesses who  testify  merely  to  their  opinion; 
and  tbe  jury  may  deal  with  it  as  tbey  please, 
giving  it  credence  or  not  as  their  own  exp^- 
ence  or  general  knowledge  of  the  subject  may 
dictate.  Indeed,  the  courts  of  New  Hampebire 
at  one  time,  and  until  the  rule  was  changed  by 
the  legislature,  went  so  far  as  to  exclude  tbe 
opinions  of  witnesses  upon  questions  of  value 
altogether,  and  irrespective  of  any  quenloo  as 
to  their  qualifications.  Bpehater  v.  Chetter,  S 
N.  H.  349;  Peterborough  v.  Jaffref.  6  N.  H. 
463:  Beard  v.  Kirk,  11  N.  H.  897:  Robertton 
V.  Stark,  15  H.  109;  Low  v.  CoamcUcut  « 
P.  B.R.C0.4&  N.  H,  S70. 

The  better  opinion,  however,  is  that  testi- 
mony as  to  value  may  be  improperly  received 
from  the  mouths  of  witnesses,  who  are  duly 
qualified  to  testify  In  relation  to  the  subject  of 
inquiry,  although  the  jury,  even  If  such  testi- 
mony be  uncontradicted,  may  exercise  their 
independent  judgment.  In  mrmftk  t.  Do^ 
little.  180  U.  S.  TO  [80:  586],  whieb  was  an  ao- 
tion  to  recover  compensation  fw  service*  ren- 
dercd  by  plfllRllffs  In  effecting  the  sale  of  cer- 
tain lands  in  Indiana,  and  in  varioua  legal  pro- 
ceedings concerning  the  title,  the  following  la* 
struciion  to  the  jiuy  waa  held  to  be  oomct: 
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'*Yoti  are  oot  bound  by  tbe  cfiininte  whlcb 
tbese  irttDenei  have  put  upon  these  sprviceB. 
Tbey  an  proper  to  be  considered  by  you,  as 
l»rt  of  tbe  proof  bearlos  upon  tbe  question  «f 
Yalue,  as  the  testimony  or  men  experienced  In 
«uch  matters,  and  wuose  judgment  may  aid 
yours.  But  It  is  ^our  dnty,  stter  all,  to  settle 
and  determine  this  question  of  value  from  all 
the  testimony  In  tbe  case,  and  to  award  tbe 
132]plafotifls*8acb  amouDt,  by  your  Terdlct, 
«s  tbe  ptoot  satisfies  yon  Is  a  reuonable  com 
peDsstioo  for  tbe  rerrlces  which,  from  tbe 
proof,  you  find  plaintiff  rendered,  after  deduct- 
10K  the  amount  tbe  plaintiffs  have  already  re- 
ceived for  such  services." 

The  proper  rule  upon  tbe  subject  la  nowhere 
better  stnted  than  by  Mr.  Justice  Field  in  de- 
livering tbe  optnton  of  tbe  court  In  Bead  T. 
Hargrate,  105  U.  S.  46  [26: 1028].  which  Is 
also  an  action  for  profesatonal  aerrices  as  at- 
torneys: "It  was  the  province  of  the  jury  to 
weigh  tbe  testimony  of  tbe  sttomeys  aa  to  tbe 
▼alue  of  tbe  services,  bv  reference  to  their  na- 
ture, the  time  occuplea  in  their  performance, 
and  other  stieDdlag  circumstances,  and  by  ap- 
plying to  it  their  own  experience  sod  knowl- 
edge of  the  character  of  such  aervicei.  To  di- 
rect them  to  find  the  nine  of  the  services 
from  the  testimony  of  the  experts  alone 
was  to  say  to  them  that  the  issue  should  be  de- 
termined by  the  opinions  of  the  attorneys,  and 
ciot  by  tbe  exercise  of  their  own  judgment  of 
tbe  facts  od  which  those  opiolons  were  given. 
The  ertdenoe  of  experts  as  to  the  value  w  pro- 
fesdonal  services  aoes  nob  differ  In  principle 
from  such  evidence  as  to  the  value  of  labor 
<n  other  departments  of  business,  cr  as  to  the 
value  of  property.  So  far  from  laying  aside 
tbelr  own  general  knowledge  and  ideas,  tbe 
Jury  should  have  applied  that  knowledge  and 
those  ideas  to  tbe  matters  of  fact  in  evidence 
Id  determiolog  the  weight  to  be  given  to  tbe 
opinions  expressed;  analt  was  only  in  that 
way  that  they  could  arrive  at  a  just  conclusion. 
While  they  caonot  act  In  any  case  upon  par- 
ticular facts  material  to  lis  disposition  resting 
4n  tbetr  private  knowledge,  but  should  be  gov- 
«med  by  tbe  evidence  sdduced,  they  may — and 
to  set  Intelligently  they  must— judge  of  the 
weight  and  force  of  that  evidence  l^tbelrown 
general  knowledge  of  tbe  subject  of  inquiry. 
.  .  .  Other  persons  besides  professional  men 
tiave  knowledge  of  tbe  value  of  professiooal 
aerTices;  and  while  great  weight  should  al- 
ways be  given  to  tbe  opioionsof  tbose  familiar 
with  tbe  subject,  they  are  not  to  be  blindly  re- 
ceived, hut  are  to  be  Intellteentlj  examined 
by  the  jury  In  tbe  llgbt  of  their  own  general 
knowledge;  they  should  control  only  as  they 
are  found  to  be  reasonable." 
133]*In  short,  as  stated  by  a  recent  writer  up- 
«n  expert  testimony,  the  ultimate  weight  to  be 
^ven  to  the  testimony  of  experts  is  a  question 
to  ba  determined  by  tbe  jury ;  and  there  is  no 
rule  of  law  which  requires  them  to  surrender 
their  judgoient,  or  to  give  a  controlling  Influ- 
«nce  to  the  opinion  of  scientific  witneraes. 
Rogers,  Expert  Testimony,  §  207;  8t.  Louii  v. 
Santen.  95  Mo.  189;  Oitjf  of  Kanaaa  v.  BvtUr- 
Jkid,S»Mo.  A48:  AteAuon,  T.  A  8.  F.  R.  Co.  v. 
Tkul,  83  Kan.  255;  Brehm  v.  Qreat  WesUrn  R. 
€h.  84  Barb.  2M.  372;  WilUanu  v.  State.  50  Ark. 
<11.  530;  BumpMet  v.  JMnwn,  SO  Ind.  190; 
166  U.S. 


Ooodtrin  r.  State.  9S  Ind.  500;  Ui^Ued  State* 
V.  MeGltu.  I  Curt.  C.  C.  1,  9;  United  Statet  v. 
Jfo//0y,  81  Fed.  Bep.  19. 

Withoat  Imputing  to  the  wttnenes,  who 
were  sworn  in  this  case  npon  the  subject  of 
damsgea,  any  design  to  mislead  tbe  court,  we 
are  bound  to  say  that  their  testimony  falls 
fsr  short  of  establishing  such  a  case  of  loss  of 

Eroflts  as  entitles  tbe  libellant  to  recover  Ibla 
irge  sum  for  tbe  detention  of  his  yacht.  It  Is 
not  the  mere  fact  that  a  vessel  is  detalnnd  that 
entitles  the  owner  to  demurrage.  There  must 
be  a  pecnolary  loss,  or  at  least  a  reasousble 
certainty  of  pecuniary  toss,  and  not  a  mere  In- 
convenience arising  from  an  inability  to  use  the 
vessel  for  the  purposes  of  pleasure,  or.  as  was 
said  by  Doctor  LushinRton  In  TTie  Olarenee,  8 
W.  Rob.  Adm.  386:  "Tberemustbeactual  loss 
and  reasonable  proof  of  the  amount."  In  other 
words,  there  must  be  a  loss  of  profits  in  its 
commercial  sense.  In  ail  tbe  cases  In  which 
we  have  allowed  demurrage  the  vessel  has 
beeo  engsged,  or  was  capable  of  being  engaged 
in  a  proiBtsble  commerce,  and  the  amount  al- 
lowea  was  determined  either  by  tbe  charter 
value  of  such  vessel,  or  her  actual  earnings 
at  about  the  time  of  the  collision.  Tbe  Con- 
queror, however,  did  not  belong  to  the  class  of 
vessels  which  are  engaged  in  commercial  pur- 
suits, or  are  ordlnarilv  let  to  hire.  There  Is 
doubtless  a  class  of  plessura  boats  that  are  let 
for  excursions,  and  become  a  source  of  pecuni- 
ary profit  to  their  owners:  but  the  Conqueror 
did  not  belong  to  thtt  class.  8be  was  pur- 
chased by  her  owner  for  bis  personal  pleasure, 
and  there  Is  not  an  atom  of  testimony  tending 
to  show  that  be  *bougbt  her  for  hire,  orri34 
would  have  leased  her  it  he  had  been  aole  to 
do  so,  even  for  tbe  large  sum  of  $100  per  day 
fixed  as  her  valtie. 

Again,  tbe  court  may  properly  take  judicial 
notice  of  the  fact  that  the  yachting  season  la 
our  northern  waters  practically  comes  to  an 
end  before  the  1st  of  November,  and.  as  the 
Conqueror  was  seized  on  August  37,  during 
more  than  one  half  tb»tlme  for  which  demur- 
rage* was  allowed  she  probably  would  have 
been  laid  up  at  her  wharf.  It  is  true  there  was 
a  possibility  that  her  owner  might  have  desired 
her  forose  In  a  winter's  cruise  to  tropical  wa- 
ters; bttt  there  was  not  the  aligbtest  evidence 
of  that,  and  the  cootlngency  m  her  being  so 
used  was  too  remote  to  justify  an  allowanoo 
upon  that  basis. 

The  amount  of  demurrage  allowed,  too,  was 
so  great  as.  If  not  to  shock  tbe  conscience,  at 
least  to  Induce  the  belief  that  it  most  have 
been  .estimated  by  witnesses  who  were  most 
friendly  to  the  owner.  Tbe  yacht  cost  orlri- 
nally  $70,000.  The  proposition  that  ber  use  for 
a  little  more  than  five  months,  during  tbe  au* 
tumn  and  winter,  should,  be  worth  to  her 
owner  $15,000  over  and  above  all  her  expenses, 
for  which  a  separate  allowance  was  made.  Is 
putting  a  strain  upon  our  credulity  which  we 
find  ourselves  quite  unable  to  bear.  Tbe  truth 
Is,  that  estimates  of  value  made  by  friendly 
witnesses,  with  no  practical  illustrations  to 
support  tbem,  are,  as  observed  by  tbe  various 
courts  through  which  the  case  of  BturgU  v. 
CUmgh,  68  U.  8.  1  Wall.  260  [17:  5601,  passed, 
too  unsafe,  as  a  rule,  to  be  made  the  basis  of  a 
Judicial  award,  unless  it  be  shown  with  much. 
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greater  certainty  Uifto  it  is  Id  this  esse,  eiiber 
uial  tbe  Tessel  wan  eaniiog  profits,  or  ibat 
abe  belonged  to  a  ciaas  of  vesaela  for  wbicta 
there  was  a  sleadr  demand  Id  tbe  market. 
We  think  the  lestimony  upon  the  subject  of 
demurrage  in  this  case  should  have  been  held 
to  be  insufficient. 

S.  The  other  items  of  damage,  going  to  make 
op  the  aggregate  amount  awutled.  included 
about  $4,800  for  tbe  wages  and  provisions 
of  the  crew,  and  also  for  wharfage,  towage, 
night  watchman,  and  extra  expenses  in  beating 
the  vessel, — all  of  wbich  are  clalmerl  to  be  unau- 
1 851tboiized,in  view  of  tbe  'fact  tbat  bv  U.  S. 
Rer.  Stat.  g829,  the  marabal  is  allowed,  "for 
the  necessary  expenaea  of  keeping  boata.  vessels 
or  other  property  attached  or  libeled  in  ad- 
miralty, not  exceeding  $a.SO  a  day."  'While 
It  is  endrely  true  that  the  marshal  is  tbos  lim- 
ited, it  does  not  follow  that  the  llbellant  may 
not  Incur  a  larger  expense  if,  in  his  opinion,  ft 
b  neceasary  for  tbe  proper  protection  of  tbe 
vessel,  Bubject  to  the  contingency  of  paying 
for  It  himself,  if  he  be  UDsuccMsful.  It  la 
easy  to  understand  that  an  expensive  yacht, 
like  this,  would  require  a  much  larger  outlay 
tbao  $S.BO  per  day  to  provide  her  with  safe  ac- 
commodations and  to  maintain  her  in  good 
condition  and  repair.  The  finding  of  tbecom- 
miasioner  in  this  connection  was  "that  tbe  col- 
lector took  posseaslon  of  tbe  yacht  on  the  27th 
of  August.  1691,  bv  placing  only  one  person 
on  hoard  of  her;  uat  from  this  time  nil  the 
end  of  Septe.mber,  tbe  collector,  through  this 
one  representative,  remained  on  board,  claim- 
ing possession  of  the  yacbt;  that  during  all 
this  time  she  lay  in  the  stream  oS  Stapleton, 
where  it  was  necessary  to  have  a  crew  on  board 
to  keep  her  safely,  *aB  no  abip  could  be  secure 
In  any  stream,'  under  such  drcumstMwea, 
without  such  protection;  tbat  he  constaered 
that  'while  the  vessel  was  in  that  position'  that 
It  was  neceitsary  to  keep  tbe  crew  to  'take  care 
of  her,  and  at  no  time  did  he  employ  any 
more  men  tbeu  was  necessary  for  that  pur- 
poae."  "That  on  tbe  29tb  of  September 
the  collector,  at  the  request  of  the  libellaDt. 
ordered  tbe  vesael  placed  In  tbe  Erie  Basin, 
and  the  marshal  took  partial  possession,  tbe 
collector  having  resisted  and  his  representa- 
tive attll  remaining  on  board.  Tbe  vessel  hav- 
ing been  thus  removed  from  the  stream  where 
she  bad  been  at  anchor,  tbe  captain  testifies 
that  be  took  steps  Immediately  to  get  rtd  of  tbe 
crew,  and  that  they  were  dtschar/ied  as  fast  aa 
he  could  do  so  coDsisteotly  while  preparing 
tbe  vessel  for  being  laid  up.  There  la  nothing 
to  contradict  this  testimony,  and  it  seems  to 
me  that  tbe  captain  pursued  a  reasonable,  as 
well  as  judicious,  course,  one  consistent  with 
hia  duty  to  take  proper  care  of  tbe  vessel.  As 
sooD  as  the  marual,  under  further  process  of 
tbe  court,  got  exclusive  posieeston  of  tbe  yacbt, 
on  the  Rth  of  October,  be  put  only  one  man 
13tf  1'^aboard  of  ber  to  represent  bim,  and  em- 
ployed the  captain  and  four  men  to  take  care  of 
tbevessel,  besldesanigbtwatchmau.  The  mar- 
shal's possession  being  a  legal  possession,  he 
bad  the  right  to  take  wis  course,  and  I  do  not 
find  anything  in  tbe  testimony,  or  in  Che  dr- 
cumatances  of  die  case,  to  warrant  the  conoln- 
don  that  the  eipenaea  of  kee^ng  sncb  a  vend 
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while  In  tbe  ootlector'a  or  the  marshal's  poa- 
session  wezeextravapnt.'* 

Whether  tbeae  chai^  were  proper  or  not 
was  a  matter  for  tbe  courts  below  to  determine 
In  the  exercise  of  their  beat  judgment,  ^nd,  a» 
tbe  rammissloner  found  tbat  they  were,  and 
both  tbe  district  court  and  the  court  of  ap- 
peals affirmed  his  action  io  that  regard,  wa 
are  not  disposed  to  disturb  tbdr  flooln^  al- 
though the  amount  seems  large. 

The  decree  of  the  Court  o/Appeati  mvU  it 
reterted,  and  tbe  case  remanded  to  tbe  dlslricl 
court  for  furtho-  preoeedlngs  in  oooformiiy  t» 
this  opinloa. 


Bx  parte  OUST  AVE  ALIX.  PtUtvenn; 

(Bee  B.  C.  Beportar^  ad.  IK-m) 

Writ  «f  prohHtHmt. 

Imam  of  factoo  whlob  tbe  queatlon  of  JorlsdleMoft 
depends,  lalsed  by  a  petition  of  fomventlon  anA 
an  answer  thereto,  are  notsafBolent  frroundtOra 
writ  of  prohtbltlDDjaaalDst  eorordng  or  proceed- 
log  furttiflr  Id  orders  or  decrees  preTiouslr  made' 
Intheaott. 

[No.  16,  Original.] 
ArgmadMarOil^im.  Dte(d»dMarelilS,lS97, 

PETITION  or  suggestion  for  a  writ  of  pro- 
hibitioD  to  tbe  Judge  of  the  District  Court 
for  the  District  of  Mew  Jersey  to  restrain  biok 
from  enfordng  orders  or  decrees  made  in  a 
suit  brought  1^  John  L.  Mills  in  said  district 
court  against  ttie  steamer  Allepheoy  and  ber 
cargo  to  recover  salvage.    Writ  denied. 
The  facta  are  Mated  in  the  opinion. 
Mem.  HorM*  L.  Che  jney  and  JaiU  F. 
Lewit  for  petitioner. 
2£r.  Cvrtia  TUtoa  for  reapondeoL 

Mr.  Chief  Justice  Fuller  delivered  th» 
opinion  of  the  court: 

Vobn  L.  Milts  filed  bis  Hbd  in  tbe  dis-[l  87 
trict  conrt  of  the  United  States  for  tbe  district  of 
New  Jersey  on  the  14th  day  of  September,  a. 
D.  18M,  against  tbe  steamer  Allegbeny  and  ber 
cargo  to  recover  salvage,  and  such  proceedinga 
were  thereafter  had  thereon  as  resulted  In  a  de- 
cree in  favor  of  the  libellant,  December  2, 1896. 
An  order  for  the  sale  of  tbe  steamer  and  cargo 
was  entered  December  16;  a  motion  to  vacate 
this  Order  was  made  on  behalf  of  Guatave- 
Alix,  master  of  the  Belgian  steamer  Caucase, 
which  was  denied  December  SI;  the  sale  took 
place  December  S8,  and  was  conflzmed  Decem- 
ber 80,  im. 

On  December  26,  1896,  Alix  filed  a  petition 
of  InierventlfHi  In  aaid  cause,  alleging  that  be 
had  filed  a  Ubel  in  admiral^  agalnal  tbe  Alle- 
gbeny October  32.  1894,  hi  tbe  diatrict  court 
of  the  United  Slates  for  tbe  district  of  Dela- 
ware; that  tbe  steamer  bad  baoi  attacbed  1^ 
tbe  marshal  of  that  district  in  December  of  thit 
year;  and  that  tbe  district  court  f or  the  dfstiiet 
of  New  Jersey  bad  no  jurladlction. 

All  tbe  material  allegations  of  the  petition  of 
Intervention  were  denlea  by  the  answer  thereto, 
and  issues  of  fact  wera  raised  on  which  tbe 
question  of  Jurisdiction  depended. 

les  V.  s. 
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Thereupon,  on  January  11,  1897.  a  petition 
T  sug^stion  was  filed  by  Aliz  in  this  court, 
tekiog  the  Issue  of  a  writ  of  prohibition  to  the 
idge  of  the  district  court  for  the  district  of 
lew  Jersey  to  restrain  him  from  enforcing  any 
f  the  oraen  or  decrees  by  him  theretofore 
ifirle  in  the  suit  of  said  Mill?,  or  proceeding 
iTtber  therein.  A  rule  to  shon  cause  was 
ranted,  to  which  return  has  t>een  duly  made. 

The  settled  rules  in  reference  to  the  writ  of 
rnbibltion  were  thus  laid  down  in  Re  Riee, 
55  U.  S.  396.  408  [89:  193.  201J:  "Where  it 
p pears  that  the  court  whose  action  is  sought 
3-be  prohibited  has  clearly  no  juri<idiction  of 
be  cause  originally,  or  of  some  collateral  mat- 
?r  arisini;  therein,  a  party  who  has  objected  to 
be  jurisdiction  at  the  outset  and  baa  no  other 
emedy  is  entitled  to  a  writ  of  prohibition  as  a 
aatter  of  right.  But  where  there  is  another 
e^l  remedy  by  appeal  or  otherwise,  or  where 
tie  question  of  the  iurisdictioo  of  the  court  is 
loubiful,  or  depeoos  on  facts  which  are  not 
L38^made  "matter  of  record,  or  where  the  ap- 
>lication  is  made  by  a  stranger,  the  granting  or 
vf  usal  of  tbe  writ  is  discretionary.  Nor  is  the 
rraotlng  of  the  writ  obligatory  where  the  case 
las  gone  to  sentence,  and  tbe  want  of  juriadic- 
iOD  does  not  appear  upon  the  face  of  the  pro- 
seedioga.  8mith  t.  Whitney,  116  U.  S.  167, 
178  [26:  601,  6081;  parte  Cooper,  14S  U.  8. 
173.  495  [86:  282,  289].'' 

Tested  by  these  rules,  we  are  clear  that  a 
proper  case  is  not  made  for  awarding  the  writ 
>f  probibilioD. 
Wriidtnied. 


THOMAS  ALLEK.  PIff.  in  Bn., 

9. 

STATE  OF  OEOBGXA. 

<Bee  a  a  Beporter^  ed.  ISB-USJ 

Due  proem  ef  km. 

The  dtsmfssftl  b7  a  state  court  of  a  writ  of  error 
tabeo  by  the  accused  from  a  oonvlotloD,  because 
be  has  escaped  and  Is  a  lugldTe  from  Justioe.  is 
not  a  denial  of  due  process  of  law  within  the 
meaning  of  tbe  Federal  Conetltnthm. 

[No.  641.] 

Submitted  January  19, 1897.   Decided  Mareh 
15,  1897. 

IN  EBROR  to  the  Supreme  Court  of  the 
Slate  of  Georgia  to  review  an  order  of  that 
court  dismisisiog  a  writ  of  error  sued  out  to 
reverse  tbe  conviction  of  Thomas  Allen  for 
murder.  Affirmed. 

Statement  ^ly  Hr.  Justice  Brown: 
This  was  a  writ  of  error  to  review  an  order 
of  the  supreme  court  of  the  state  of  Georgia 
dismissing  a  writ  of  error  from  that  court 
which  had  been  sned  out  to  reverse  the  convic- 
tion of  the  plaintiff  in  error  (or  the  murder  of 
one  Charles  Carr. 

After  defradast  had  been  convicted  and 
■entenced  to  death  by  the  superior  court  of 


Nora.— .^a  to  what  U  due  proeete  of  law,  see  note 
to  PeatsoQ  V.  Tewdall,  24:  OB. 
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Bibb  county,  he  made  a  motion  for  a  new  trial 
which  WHS  overruled,  whereupon  he  sued  out 
a  writ  of  error  from  the  supreme  court  of  tbe 
s.tate,  which  was  assigced  for  hearing  upon  the 
4th  day  of  March,  1895.  The  case  haviug 
been  caJled  upon  that  day,  it  was  made  to  ap- 
pear to  the  court  by  affidavits  that  Allen,  after 
his  conviction  aDd*sentence.hadesc8ped[l39' 
from  jail,  and  was  at  that  time  a  fugitive  from 
justice.  Upon  this  showing,  the  courtordered 
that  tbe  writ  of  error  be  (nsmissed,  unless  he 
should  within  sixty  days  surrender  himself  to 
custody,  or  should  be  recaptured  within  that 
time,  80  as  to  be  subject  to  tbe  jurisdiction  of 
the  court,  and  should  furnish  evidence  tliereof 
by  filing  the  same  in  the  clerk's  office. 

On  May  6 — which  was  more  than  sixty  days 
thereafter — the  court  made  a  further  order,  in 
which,  after  stating  that  the  plaintiff  in  error 
had  not  surrendered  himself  to  custody,  and 
furnished  evidence  thereof  as  required,  and 
that  he  bad  not  been  rearrestedelncebisescape 
from  jail,  it  was  ordered  that  tbe  writ  of  error 
be  finally  dismissed. 

This  judgment  was,  on  July  18, 1895.  made 
the  judgment  of  the  superior  court  of  Bibb- 
county.  Afterwards  Allen,  having  been  re- 
captured, was,  on  tbe  35lh  of  April,  1896.  resen- 
teficed  to  death  by  tbe  superior  court,  and 
thereupon  made  application  to  one  of  the 
justices  of  this  court  for  a  writ  of  error,  which 
was  duly  granted — plaintiff  assigning  as  error 
that  tbe  dismissing  of  his  writ  of  error  by  the 
supreme  court  of  the  state  of  Georgia  was  a- 
denial  of  due  process  of  law. 

Meura.  W.  C,  Glenn  and  Dan't  W.  Boun- 
iree  for  plaintiff  in  error. 

MessTt.  4*  M.  Terrell  and  John  R» 
Cooper  for  defendant  In  error. 

Mr.  Justice  Brown  delivered  the  opinion  of 
Uie  court: 

Tbe  plaintiff  in  error  claims  that  the  order 
of  the  supreme  court  of  the  state  of  Georeia, 
dismissing  his  writ  of  error  to  the  superior 
court  of  Bibb  couoty  because  he  had  escaped 
from  jail  and  was  a  fugitive  from  justice,  was 
a  denial  of  due  process  of  law  within  the 
meaning  of  the  Federal  Constitution. 

It  appeared  from  tbe  record  that,  after  the 
writ  of  error  bad  been  finally  dismissed  on  Hav 
6,  1895,  Allen  was  subsequently  recapturea, 
and,  upon  April  35,  1896,  was  resentenced  to 
death  by  the  court  in  which  he  had  t>een  con- 
victed. While  the  *preci8e  question  herc[140 
involved  has  never  before  been  presented  to  this 
court,  we  have  repeatedly  held  that  we  would 
not  hear  and  determine  moot  cases,  or  cases  in 
which  tbere  was  not  at  the  time  a  bona  fide  con- 
troversy pendicg.  In  a  similar  case  from  the 
supreme  court  of  Nebraska  {Bohanan  t.  Ne- 
braika,  126  U.  S.  692  [31:854]),  wherein  it 
appeared  that,  pending  the  writ  of  error  from 
this  court,  the  plaintiff  in  error  had  escaped, 
and  was  no  longer  within  the  control  of  the 
court  below,  it  was  ordered  that  the  submission 
of  tbe  cau^  be  set  aside,  and  unless  tbe  plain- 
tiff were  brought  within  the  jurisdiction  of  the 
couri  below  on  or  before  the  last  day  of  tbe 
term,  the  cause  should  be  thereafter  left  off 
the  docket  until  directions  to  the  contrary.  A 
like  order  under  similar  circumstances  was 

94» 
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made  In  Bnith  w.  dnited  Stata,  M  TJ.  a  07 
(24: 881. 

Id  efirfl  cues  It  baa  been  tbe  universal  prac- 
tice 10  dismiss  the  case  whenever  it  becom.es 
apparent  that  there  was  no  real  dispute  remalo- 
tng  between  ibeplaiotiff  and  tbe  defeodaot,  or 
that  the  case  bad  been  settled  or  otherwise  dis- 
posed of  ttjr  agreement  of  tbe  parties,  and 
then  was  no  actual  controTeftr  pending.  Lord 
T.  Vtazif,  49  0.  8.  B  How.  SSI  [IS:  106T]: 
Oainn  r.  Hennen,  65  D.  8.  S4  How.  568.  6^ 
(16:  770. 795];  Chamberlain  t.  CUvdand,  660. 
g.  1  Black.  410  [17:981;  Amsrican  Wood 
Paper  Co,  v.  ff^,  76  U.  9.  8  Wall.  833  [19: 
■8781;  Dakota  (Jounty  v.  Otidden.  118  IT.  B.  1322 
T26:  9811;  Ltttle  v.  Bouen.  184  U.  8.  647  [88: 
10161:  California  v.  San  Pablo  A  T.  K  Co. 
U9  U.  a  808  [87: 747]. 

We  know  at  preient  of  no  reason  why  tbe 
-same  course  may  not  he  taken  in  crfrnfoal 
cases  if  tbe  laws  of  tbe  state  or  the  practice 
of  its  courts  authorize  it  To  justify  any 
interference  upon  our  part,  it  ia  necessary  to 
show  that  the  course  pursued  baa  deprived, 
■or  will  deprive,  the  plaintiff  in  error  of 
his  life,  liberty,  or  property  without  due  proc- 
«aa  of  law.  Without  attemptiug  to  define 
-exactly  in  what  due  process  of  law  consists,  it 
is  Bumcieat  to  say  that,  if  the  supreme  court 
of  a  sute  has  acted  In  consonance  with  the 
cooattiutional  laws  of  a  atate  and  its  own  pro- 
cedure, it  could  onlv  be  In  very  exceptional 
circumstanees  that  tots  court  would  feel  juati- 
£ed  In  Buying  that  there  had  been  a  failure  of 
due  legal  process.  We  might  ourselves  have 
pursuM  a  different  course  in  this  case,  but  that 
IB  not  the  test.  The  plaintiff  In  error  must 
141]hBve  been  'deprived  of  one  of  those  fun- 
damental rights,  the  observance  of  which  is  In- 
dispensable to  the  liberty  of  the  citizen,  to 
justify  our  interference. 

Wecannot  say  that  thedlBmlssal  of  a  writ  of 
«Tror  is  not  justified  by  tbe  abandonment  ofbis 
case  by  tbe  plaintiff  in  tbe  writ.  By  escaping 
from  legal  custody  he  baa.  by  the  laws  of  most. 
If  not  all,  of  the  states,  committed  a  distinct 
'Criminal  offense;  and  It  seems  but  a  light  pun- 
tabment  for  such  offense  to  bold  that  be  baa 
thereby  abandoned  bis  right  to  proaecnte  a  writ 
of  error,  sued  out  to  revlfew  bis  conviction. 
Otherwise  be  is  put  In  a  position  of  saying  to 
the  court:  "Sustain  my  writ  and  I  will  sur- 
render myseir,  and  take  my  chaoci:;  upon  a 
second  trial;  deny  me  a  new  trial  and  I  will 
leave  the  state,  or  forever  remain  Id  hiding." 
We  consider  this  aa  practically  a  declaration  of 
the  terms  npon  which  be  Is  willing  to  surren- 
der, and  a  contempt  of  its  authority,  to  which 
no  court  is  bound  to  submit.  It  is  much  more 
becoming  to  its  dignity  that  the  court  should 
prescribe  tbe  conditions  upon  which  an  escaped 
convict  should  he  permitted  to  appear  and 
prosecute  his  writ,  than  that  the  latter  should 
dictate  the  terms  upon  whicli  he  will  consent 
to  surrender  himself  to  Its  custody. 

The  course  pursued  in  this  case  Is  approved 
by  the  ruling  of  many  courts  in  different  states, 
and  notably  m  the  caae  of  Com.  v.  Andreua^ 
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07  Mass.  648,  where  tbe  defendant  escaped 
during  tbe  pendency  of  hiscaae  In  the  supreme 
court.  It  was  held  that,  not  being  present  la 
person,  be  could  not  be  beard  by  attorney;  that 
it  a  new  trial  was  ordered,  he  was  not  there  to 
answer  further,  and  that  if  the  exceptions  were 
overruled,  a  sentence  could  not  be  pronounced 
orexecutedupooblm.  "So  far  aa  the  defendant 
bad  any  right  to  be  heard  under  the  Constitu- 
tion, be  must  be  deemed  to  bavn  waived  it  by 
escaping  from  eustodv  and  tbe  failing  to  ap- 
pear and  prosecute  hb  exceptions  in  person, 
according  to  tbe  order  of  court  under  which 
be  was  committed."  In  8/iermanv.Gom.'l'i 
Gratt.  677,  upon  a  similar  state  of  facta,  tbe 
court  ordered  that  tbe  writ  of  error  be  dis- 
missed, unless  thedefendant  should  appear  be- 
fore a  certain  day.  This  Judgment  was  after- 
wards approved  *in  Lefhneh  v.  Com.  20(142 
Oratt.  728.  In  the  case  of  FeopU  v.  Genet,  50 
N.  T.  80  [17  Am.  Rep.  816].  the  defendant  es- 
caped pending  the  settlement  of  a  bill  of  excep- 
UoD8,aod,tbecnurtdecliningto proceed  with  the 
settlement  of  tbe  proposed  bul,  ,tbe  caae  was 
carried  before  tbe  court  of  appeala  and  tbe 
action  of  tbe  court  of  oyer  and  terminer 
affirmed. 

See  also  Pitoplsv.  Bedinger,  56  Cal.  290  [86 
Am.  Bep.  82];  WiUon  v.  Com.  10  Bush.  626 
[19  Am.  Rep.  76]:  Ore$ham  v.  State,  1  Tex. 
Xpp.  468;  McGouMn  v.  P^opU,  104  lU.  100  [44 
Am.  Bep.  87];  Waru>iek-9.  State,  78  Ala.  4»8 
[40  Am,  Bep.  59];  State  v.  Ooanm.  20  W. 
Va.  1;  State  v.  WrigJU.  83  La.  Ann.  1017  [86 
Am.  Rep.  274];  Woodeon  v.  State,  19  Fls.  549; 
Sament  v.  State,  96  Ind.  68;  Moore  v.  State, 
44  Tex.  605;  &aie  v.  OraigJuad,  44  La.  Ann. 
968;  Zardenta  v.  State  (TexJ  28  a  W.  684; 
Gatiiffv.  State  (Tex.J  28  a  W.  486. 

Tbe  course  pursued  la  this  caae  has  also  re- 
ceived the  approval  of  the  supreme  court  of  the 
state  of  Gleorgia  in  several  prioresses.  MaeUien 
V.  State.  70  Ga.  883;  Otborn  v.  State,  70  6a. 
731;  Omiry  v.  State.  01  Ga.  669. 

The  Constitution  of  the  state  of  Georgia,  art. 
8.  §  2,  ^  6,  requires  the  supreme  court  to  dis- 
pose of  every  caae  at  tbe  first  term,  unless  pre- 
vented providential  causes;  and,  by  g  4971 
of  the  Code,  this  enactment  la  repeated,  witb  a 
further  provision  that  no  continuance  shall  be 
allowed  except  for  providential  cause.  In- 
deed, It  is  admitted  that  it  would  be  useless  to 
ask  the  supreme  court  of  the  atate  of  Georria 
to  reinstate  this  case,  or  to  grant  to  tbe  plain- 
tlif  In  error  any  relief  whatever,  becaoae,  un- 
der tbe  rules  and  decidoni  of  that  court,  and 
under  tbe  statutes  of  tbe  state  of  Georgia  as 
construed  by  that  court,  such  relief  would  be 
denied.  Wnether  tbe  court  should  give  tbe 
plaintiff  sixty  days,  or  until  the  laat  dav  of  the 
term,  to  appear  and  surrender  himself  to  cus- 
tody, was  a  matter  for  the  court  to  determine, 
and  even  If  there  were  error  in  that  particular, 
it  would  not  constitute  a  dental  of  due  process 
of  law. 

ordtr  ^tie  Stmreme  (hurt  ditmittini 
the  writef§normvMt  tkmifort  U  #|lrm«d. 


Digitized  by  Google 


431  GBAND  LODGE  OP  THE  STATE 
OF  LOUISIANA,  FIff.  in  Brr., 
«. 

CITY  OF  NEW  ORLEANS. 

CSee  &  a  Beporter'B  ed.  118-150.) 

antraet  naming  from  taxation^ Brand 
Lodge  0f  MoMona. 

Tb«  Mine  neoenl^fra  a  oonslderatkm  exlati 
for  tbe  parpoae  of  a  oontraot  exempting  prop- 
erty from  tozattoD  that  tbere  would  be  ff  It  were 
a  conmict  between  private  parties. 

Tbe  ezempttnn  from  tantloD  of  tbe  hall  of  tbe 
Grand  Lodge *Wloniraaitl80couple<iasaOrand 
Xjodfce  of  tbe  F.  ft  A.  Haaons,"  made  hr  tbe 
Louisiana  act  of  1KS5,  wblob  was  passed  after  (be 
property  was  acquired.  uoderpledgestbattbetO' 
tal  revenue  should  be  applied  to  specltled  charita> 
ble  purposee,  does  not  oooatltute  a  contract 
wbleb  can  be  protected  against  the  proTlaloo  of 
^be  state  Coostltutlon  of  1819  exempting  tbe 
property  of  obarltable  InsUrutions  only  wben 
"not  used  or  leased  for  purposes  of  private  or 
-Gorponte  profit  or  income." 

[No.  111.] 

Aiyutd  Janvarif  19, 1897.  Decided  March  IB, 

1897. 

IN  £RROR  to  tbe  Supreme  Coart  of  tbe 
State  of  LouiiilaDa  to  review  a  Judgment  of 
;bBt  court  affimiioe;  the  judemeot  of  tbe  Civil 
District  Court  for  tbe  Parish  of  Orleaos  Id  fa- 
vor of  ttie  city  of  New  Orleaos  for  certain 
city  taxes  against  tbe  Qrand  Lodge  of  tbe 
State  of  Louuiana.  Affirmed. 
See  same  case  below,  46  La.  Ann.  717. 

Statement  If  Hr.  Jastioe  Brown  t 
TblB  was  a  petition  originally  filed  in  the 
civil  district  court  for  the  parish  of  Orleans  by 
the  Grand  Lodge  of  the  F.  &  A.  Masons  of 
tbe  state  of  Loutsiana,  to  enjoin  tbe  city  of 
New  Orleans  from  proceeding  to  sell,  for  tbe 
taxes  of  ldS8, 18S&.  and  1890,  certaia  property 
owned  by  tbe  petitioner,  and  claimed  to  be 
exempt  from  taxation, 

Tbe  petition  set  forth  that  the  Qrand  Lodge 
-waa  iDCorpoiated  by  a  perpetual  charter, 
frranted  by  tbe  iegislature  la  1816;  that  peti- 
tioner was  tbe  owner  of  a  lot  of  ground,  with 
buildings  and  improvements  thereon,  at  tbe 
comer  of  8t.  Charles  and  Perdfdo  streets, 
^Down  as  the  ball  of  tbe  Grand  Lodge,  etc., 
which  property  it  had  purchased  in  1^8  by  a 
notarial  act,  in  which  was  incorporated  a  res- 
olution of  tbe  Grand  Lodge,  which.  In  sub- 
atance.  devoted  the  entire  net  revenues  of  such 
properly  "to  the  relief  of  worthy  distressed 
members  of  tbe  order,  tlieir  wives,  children, 
and  families,  and  as  a  permanent  charitable 

NoTs.— ^  to  &r«mpttvn  from  taxaUon;  ioh«t?i«r  a 
contract  or  not;  not  impHed.— see  note  to  Tucker 
V,  FerfTUSOQ,  £3: 80B. 

Am  to  Mreet  taxes,  see  note  to  Soboley  v.  Bew,  23: 
». 

As  to  vhen  taxes  UlegaUy  euaeaed  canberecoverui 
taek,  see  note  to  Btskloe  v.  Tan  Arsdale.  21t  <& 

to  poicer  of  states  to  tar,  see  note  to  Dobtdna 
T.  Erie  County  Comrs,  10: 1022. 

At  to  BuU  of  lattfU  for  taxet;  strict  complicmee  with 
itatvu  flecessorVt— see  note  to  WlUlams  v.  Peyton, 
4:  61& 
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fund;"  that  such  resolution  "was  in  strict  ac- 
cord with  tbe  objects  of  the  institution,  of 
which  the  Grand  £odge  is  tbe  superiai  ending 
body  or  orgnnizatioo.  "the  principles  of  wfaicE 
are  charity  and  universal  Ijenevolence,"  and 
"to  the  end  thereof,  that  cbarltHble  institutions 
*may  be  promoted,"  tbe  act  of  incorpora- [144 
tioD  was  enacted;  that  further  to  promote  this 
object  tbe  legislature,  by  an  act  approved 
March  15,  1853,  exempted  said  hall  from  city 
and  pariah  taxation,  so  loog  as  it  was  occupied 
by  tbe  Grand  Lodge  of  F.  Sc  A.  Masons,  which 
exemption  was  claimed  to  have  become  a  con- 
tract between  the  slate  and  the  Grand  Lodge 
so  long  as  tbe  property  was  owned  and  occu- 
pied by  it.  The  petitioner  allc^red  that  the 
principles  and  objects  of  Free  Masonry  are 
still  unchanged,  and  that  the  net  revenues  aris- 
ing from  the  property  have  not  been  diverted; 
that  the  city  now  daima  that  the  property  is 
subject  to  taxati(»i.  and  Uiieatens  to  enforce 
the  collection  of  the  taxes. 

The  answer  of  tbe  city  was  simply  a  generd 
denial. 

Upon  tbe  trial  it  appeared  that  tbe  Grand 
Lodge  was  iocorporated  by  act  of  March  18, 
1816,  with  fall  power  and  authority  to  take, 
bold,  and  enjoy  real  and  personal  property, 
etc. ;  that  tbe  ball  was  erected  in  the  year  1845 
for  a  commercial  exchange,  and  was  purchased 
by  the  Grand  Lodge  for  a  hall  in  1853;  that  on 
March  16.  1955,  the  general  assembly  enacted 
that  the  btiilding,  whose  location  and  name 
were  given  In  the  act,  should  be  exempt  from 
state  and  parish  taxation  so  long  as'lt  was  oc- 
cupied as  the  Grand  Lodge  of  Uie  P.  &  A. 
Masons.  It  further  appeared  that  the  objects 
proposed  by  the  Institution  were  charity  and 
universal  benevolence;  that  contributions  were 
exacted  from  each  member  of  the  order, for 
the  ordinaiy  expenses  of  the  lodge  and  as  a 
fund  for  the  purposes  of  charity,  to  be  dis- 
tributed as  occasioo  required,  and  that  from 
1868  to  tbe  present  time  tbe  wbole  of  tbe  rev- 
enue, except  that  used  for  insurance,  repairs, 
and  current  expenses,  has  been  exclusively  de- 
voted to  charitable  purposes,  as  stated  in  the 
cbarter  and  act  of  sale.  These  revenues  aver- 
aged over  fS.OOO  per  year. 

It  further  appeared  that  in  1870  a  new  Ctm- 
stitution  was  adopted  by  the  state,  of  which 
article  207  was  as  follows:  "The  followlns 
property  shall  be  exempt  from  taxation  ana 
DO  other,  vie.:  All  public  property,  places  of 
religious  worship  or  burial,  all  charitable  in- 
stitutions; .  .  .  provided,  tbe 'property  [145 
so  exempted  be  not  used  or  leased  for  purposes 
of  private  or  corporate  profit  or  income." 

Upon  the  hearing  in  tbe  district  court,  the 
property  was  held  to  be  exeroDt  from  taxation, 
and  an  injunction  granted.  The  city  appealed 
to  the  supreme  court,  which  reversed  the  de- 
cree of  the  district  court  and  dinsolved  the  in- 
junction. Dpon  a  rehearing,  tbe  decree  was 
amended  by  recognizing  the  exemption  of  thai 
part  of  tbe  property  occupied  by  the  grand 
and  subordinate  lodges  of  Masons,  and  In 
other  respects  tbe  demand  waa  rejected,  and 
the  case  remanded  to  the  court  below  with 
directions  to  hear  evidence  and  ascertain  what 
property  waa  thus  occupied,  and  what  prop- 
erty was  rented  or  used  for  private  or  corpo- 
rate profit  or  Income,  and  to  pass  upon  and 
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decide  the  nlallve  values  of  lliat  part  of  the 
property  thus  occupied  by  ssld  Huooa  to  that 
Uaned  or  used  aa  aforesaid,  that  is,  "frntn  (be 
laaessed  value  of  the  property,  vit.,  |C0,000, 
must  be  deducted  the  value  the  property 
exempted  aforesaid." 

The  caae  having  been  remaoded  and  reheard 
Id  the  district  court,  a  oew  judgraeut  was 
rendered  irt  favor  of  the  city  for  the  ctty  taxes 
of  1888,  on  an  assessmeot  of  $20,000;  of  the 
year  1889,  on  id  assessment  of  $10,000;  and 
for  the  year  1890.  on  an  anessment  of  $6,200. 
Tbe  case  was  then  appealed  and  reheard  in 
the  supreme  court,  and  the  judgment  of  tbe 
district  court  ^rmed.  Whereupon  petitioner 
sued  out  this  writ  of  mm. 

J#estr«.  ChaHea  F.  Baek  and  Q.  A, 
FeUowt  for  plalntilT  In  error, 

Meur*.  Samuel  I*.  Gibaor«t  City  Attor- 
ney, and  W.  S.  Stmmdrville,Amiatxat  City  At- 
torney, for  defeodaot  In  error. 

Mean.  M.  J.  Ounningham,  Attorney  Gen- 
eral for  Louisiana,  F.  C.  Zacharie,  and  AUx- 
andtr  Porter  Morte  filed  a  brief  for  the  tax 
collectors  and  board  of  assessors  of  thc.parish 
of  Orleans, 

Mr.  Jostice  Brown  delivered  tbe  oplnioo 
of  the  court: 

140]  *The  only  question  lo  this  case  is 
whether  tbe  act  of  1855,  exempting  tbe  ball  of 
the  Grand  Lodge  from  state  and  pansh  taxnlioo, 
"so  loDff  as  it  is  occupied  as  a  Grand  Lodge  of 
tbe  F.  ft  A.  Masons,"  constitutes  a  contract 
between  tbe  state  and  tbe  complainant,  or  was 
a  mere  continuing  gratuity  which  tbe  legisla- 
ture was  at  liberty  to  terminate  or  withdraw 
at  any  time,  and  which  tbe  state  did  subse- 
quently withdraw  by  the  adoption  of  a  Con- 
stitution, which  secured  the  exemption  of  the 
property  of  "all  eharltalria  institutions;  .  .  . 
protidtd,  the  property  so  exempted  be  not 
used  or  leased  for  the  purposes  of  private  or 
corporate  profit  or  income."  It  appeared  in 
this  case  that,  during  the  years  In  whlcb  the 
araessments  complained  of  were  made,  a  part 
of  tbe  groand  floor  of  tbe  exempted  property 
was  rented  for  stores;  tbat  some  of  the  rooms 
were  rented  for  other  like  purposes,  and  tbat 
from  these  sources  a  large  amount  of  corporate 
income  had  been  realized,  althougb  tbat  in- 
come was  devoted  to  charitable  purposes. 

If  the  act  of  1955  be  regarded  as  a  contract 
within  the  case  of  Dartmouth  Cottesje  v.  Wood^ 
ward.  17  U.  8.  4  Wheat  518  [4:  t)39],  then  it 
la  dear  tbat  tbe  exemption  from  taxation  was 
valid,  and  beyond  the  power  of  the  legislature 
to  abrotrate.  Piqua  Brandt  ef  State  Bank 
V.  Knoop,  67  U.  8.  16  How,  869  [14:  977]; 
New  Jertey  v.  Wi^n,  11  D.  8.  7  Cranch, 
164X8:  80S];  Gordon  v.  Appeol  Tax  Court.  44 
n.  S.  8  How.  188  [11:  629];  Dod^t  v.  Woolsey, 
S9  U.  &  18  How.  881  [16:  4011;  Jeffenon 
Branch  Bank  t.  SkeUp,  M  U.  8. 1  Black.  486 
[W:  178J:  McOOim  v.  Malhiat,  71  U.  8.  4 
Wall.  148  [18:  %\A\-,Wilmington A  W.  R.  Co.  v. 
Beid.  80  U.  8.  18  Wall.  264  [20:  663];  Bum- 
pkrey  v.  P^ue$.  88  U.  8.  16  Wall.  244  [21: 
826]:  FarHngton  v.  Ttnnetue,  95  U.  8.  879  [24: 
fO^lNewJeneVf.  Tard.Wiij.  S.  104 [24: 8521. 

To  make  sucn  a  contract,  however,  there  is 
tbe  same  necessity  for  a  ooosideration  tbat 
MS 
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there  would  be  if  it  were  a  'coutract  le'wceo* 
private  parties.  If  tbe  law  be  a  mere  offer  of 
a  bounty.  It  may  be  withdrawn  at  any  time, 
Dotwilbslanding  the  recipients  of  such  t»an^ 
may  have  incurred  expense  upon  tbe  faitb  of 
such  offer.  Thus  tbe  leffislature  of  tbe  stale- 
of  Michigan,  desiring  to  encourage  tbe  manu- 
facture of  salt,  which  had  been  recently  di»> 
covered  in  the  Sagioaw  Valley,  in  1859,  offered 
exemption  from  taxation  and  a  bounty  of  10 
cents  per  bushel  to  all  individuals,  companies, 
or  corporations  formed *for  tbe  parposef  147 
of  boring  for  and  manufacturing  salt.  It  was 
held  iu  tiaU  Mfg.  Co.  v.  Ba»t  Saginate,  80  C.  8. 
13  Wall.  873  120:  611],  that,  If  tbe  salt  com- 
pany plaintiff  had  l>eea  incorporated  by  a  spe- 
cial charter,  containing  the  provision  tbat  its 
property  should  be  exempt  from  taxattoo,  ami 
tbat  charter  had  been  accepted  and  acted  upon,, 
it  would  have  constituted  a  contract;  but  that 
this  was  a  bounty  offered  to  <Ut  corporaliona 
and  individuals  who  should  manufacture  salt, 
and  there  was-oo  pledge  tbat  it  should  not  be- 
repealed  at  any  time;  tbat  as  long  as  it  re- 
mained a  law,  every  individual  or  corporation 
was  at  liberty  to  avail  himself  or  itself  of  ita 
advantages,  by  complying  with  Its  terms,  and 
doing  the  things  which  it  promised  to  reward; 
but  was  also  at  liberty  at  any  time  to  abandon 
such  a  course;  tbat  It  was  a  matter  purely  vol- 
untary upon  both  sides — giving  to  one  party 
tbe  power  to  abandon  the  manufacture  of  salt, 
and  to  tbe  other  to  repeal  the  exemption  fronk 
taxation  and  the  bounty  of  10  ceota  per  buaheL 
The  consequence  of  a  different  decision  In  tbi» 
case  might  easily  have  become  disastrous,  since 
the  arguments  which  were  urged  npon  Ibis 
court  at  tbat  time  would  have  been  equally 
forceful  at  any  .time  thereafter,  and  the  a'.ate 
might  have  found  itself  bound  by  a  perpetual 
pl«lKe  to  pay  10  cents  upon  every  bushel  of 
salt  tfaereaiter  manufactured  by  the  companies, 
which  bad  embarked  in  the  enterprise  under 
tbe  encouragement  of  tbe  bounqr.  A  like  rul- 
ing was  made  In  Welch  v.  Gook,  97  U.  H.  541 
[24: 1112],  in  which  an  act  of  tbe  legislature  of 
the  District  of  Columbia,  exempting  from  gen- 
eral taxation  for  ten  years  such  real  and  per- 
sonal propertv  as  might  be  employed  wltfaift 
the  District  for  maoufaetaring  purposes,  did 
not  create  an  irrepealable  contract  with  tbe 
owners  of  such  property,  but  merely  conferred 
a  bounty,  liable  at  any  time  to  be  withdrawn. 

Complainant,  while  admitting  the  aoundnesa 
of  tbto  proposition,  claims  tbat  tbe  requisit» 
consideration  existed  in  tbe  deed  by  which  tbe 
property  was  acquired,  wherdo  tbe  Grand 
Lodee  solemnly  declared  and  prodalmed  »aid 
purchase  to  be  made  for  the  purpose  and  object 
of  creating  a  fund  for  chant  able  purposes.  Id  tbe 
reliefofworthydistressedmembers'of  th^l4<>- 
order,  their  wives,  children,  and  families:  and 
solemnly  pledged  Itself  that  as  soon  aa  tbe  suld 
property  should  be  paid  for,  the  whole  of  tbo- 
revenue  which  might  be  derived  from  U.  after 
deducting  necessary  and  unavtridaUe  expense* 
on  its  account,  diould  be  devoted  lo  those  ob- 
jects. 

This  consideration,  however,  was  not  ooe 
upon  tbe  faith  of  which  tbe  legislature  granted 
the  exemption,  siuce  tbe  deed  had  already  be«a 
in  existence fortwo years,  and  tbe  property  had 
been  purchased  under  the  lesolntlOB  m  tbe 
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idge.  adopted  Januaij  27,  1858,  to  the  same 
lect  as  tbe  above  recital  in  the  deed.  Wbile 
ibf^ripticDs  for  tbe  purchase  of  the  property 
mv  liave  been  obtaioed  upon  tbe  failb  of  tbu 
KolutioD.  it  cannot  be  said  to  have  constituied 
consideration  for  the  exemption.  Tbe  allei^ed 
on  I  tact  for  exemption  was  not  contained  In 
3e  charter — as  In  other  cases  where  auch  ex- 
mptioD  has  been  sustained— since  tbe  lodee 
>ad  already  pledged  its  revenuea  to  charitable 
iurpn!>es;  and  when  tbe  act  was  pused  it  gave 
tft  additional  pledge,  and  pronotsed  notbing 
vhicb  It  bad  not  already  promised  and  was 
tound  in  honor  to  periormu  If  additional 
,iibscriptions  were  obtained  upon  the  faith  of 
be  act,  tbe  subacriberawere  bound  to  take  no* 
ice  of  the  fact  that  tbe  legislature  was  at  lib- 
erty to  repeal  tbe  act  at  any  time,  or,  tliat  tbe 
people  mizht,  In  tbe  exercise  of  tbeir  aoverei^o 
;>owor,  nullify  it  by  an  amendment  to  tbe  Con- 
stitution. 

Id  Borne  of  the  Friendlest  v.  Boute,  76  U. 
3-  U  Wall.  4S0  [19:  495],  relied  upon  by  tbe 
plaiotiff  in  error,  tbe  exemption  was  contained 
in  ibe  original  charter  of  the  Home  for  the 
Friendless,  which  purported  in  its  preamble  to 
be  granted  for  tbe  purposes  of  encouraging  tbe 
undertaking,  and  enabling  the  parties  engaged 
therein  more  fullr  and  effectually  to  accom- 
plisli  their  laudable  purpose.  Tbe  exemption 
was  offered,  not  in  view  of  a  consideration 
which  had  already  passed,  but  for  the  purpose 
of  inducing  tbe  incorporators  to  accept  tbe 
charter  and  to  carry  out  tbe  eoterpriae. 

So,  io  8t.  Annart  Anlum  r.  Sm  Orteant, 
105  U  862  [26:  1128].  the  Institution  was 
Incorporated  under  an  act  of  tbe  general  assem- 
bly .  wbicb  declared  that  all  tbe  properly  belong- 
1 4S>]iDg  tothe institution  'should  be  exemptra 
from  all  taxation.  The  question  turned  upon 
Ibe  exemption  of  certain  property  which  was 
devised  to  It  twenty  years  after  it  was  incorpo- 
rated, the  lereoues  of  which  were  applied  to 
enable  it  to  carry  on  Its  work;  but  it  was  held 
that  tbe  contract  applied  not  only  to  property 
in  existence  when  tbe  charter  was  granted,  nor 
only  to  that  which  was  in  existence  when  tbe 
Constitution  of  1863  was  adopted,  but  to  all 
which  might  afterwards  be  acquired  in  the  due 
fulfilment  of  tbe  purposes  of  tbe  inatilution. 

We  are  of  opinion  that  tbe  act  in  question  in 
this  case  was  one  which  (be  legislature  miebt 
properly  enact  as  a  matter  of  public  policy, 
and  in  aid  of  a  beneficent  purpose;  but  that  it 
was  a  mere  gratuity  or  bounty  which  it  was 
competent  at  any  time  to  terminate,  and  that 
this  was  done  by  Const,  1670,  art.  S07.  Tbe 
•case  is  practically  upon  all  fours  with  that  of 
Chiist  Church  V.  Philadetphia  County,  65  U. 
S.  24  How.  300  [16:  602],  in  which  the  legisla- 
ture of  Pennsylvania  enacted  that  "the  real 
property,  including  ground  rents,  now  betong- 
ing  and  payable  to  Cbrist  Church  Hospital.  In 
the  city  of  Philadelphia,  so  long  as  tbe  same 
shall  continue  to  belong  to  the  said  bospiial, 
shall  be  and  remntn  free  from  taxes.  Eighteen 
j'ears  thereafter,  tbe  legiplature  enacted  that  all 
properly  belonging  lo  any  association,  then  ex- 
empt from  taxation,  other  than  thai  in  actual 
use  and  occupation  of  such  association,  f-hould 
thereafter  be  subject  lo  taxation.  It  was  held 
that  this  last  law  was  not  in  violation  of  the 
Constitution  of  tbe  United  States;  that  the  for- 


mer  act  of  1883  was  a  mere  prlvile^  existing 
bene  placitum,  and  might  be  revoked  at  the 
pleasure  of  the  sovereign.  It  would  seem  from 
this  case  that  the  hospital  had  been  Incorpo- 
rated long  before  the  act  coDtalnlng  tbe  ex- 
emption was  passed,  as  that  act  recited  that  tbe 
hospital  "had  for  many  years  afforded  an 
asylum  for  numerous  poor  and  distressed  wid- 
ows," and  that  the  exemption  was  granted  on 
account  of  its  means  being  curtailed  by  decay 
of  tbe  boildlnn,  and  the  increased  harden  of 
taxation.  So  lo  7Ve£«r  v.  Femtaon,  69  V.  B. 
22  Walt.  627  [22:  805].  And  in  Weat  Wiaeon- 
tin  R.  Co.  V.  Trempealeau  County  Supera.  08 
U.  8.  595  [28:  814],  it  was  held  that  an  act  of 
the  legislature  exempting  property  of  all  rail- 
roads *from  taxation  was  not  a  contract  [150 
to  exebpt,  unlesa  there  were  a  consideration  for 
the  act;  that  tbe  promise  of  a  gratuity,  spontane- 
ously made,  may  be  kept,  changed,  or  recalled 
at  pleasure,  and  that  this  rule  applied  to  tbe 
agreements  of  states,  made  without  considera- 
tion, as  well  as  to  those  of  persons.  See  also 
Newton  v,  Mahoning  County  Comrt.  100  U.  8. 
648,  661  [25:  710,  712],  and  People,  Cunning- 
ham, T.  Roper,  85  N.  T.  620.  wherein  a  law,, 
providing  that  persons  who  bad  served  sevea 
years  in  the  militia  and  had  been  honorably 
discharged,  were  entitled  to  perpetual  immu- 
nity from  taxation  to  the  extent  of  $500  each, 
was  held  to  be  repealahle  at  any  time  by  the 
legislature. 

The  act  of  1865,  now  in  question,  clearly 
falla  within  tbe  latter  claaa  of  gratuities  or 
bounties,  which  are  subject  to  the  will  of  tbe 
legislature,  and  may  be  withdrawn  at  any  time. 

77(«  decree  of  the  court  below  teaa  taerrfm^ 
right  and  wiU  be  affirmed. 


HENDERSON  BRIDGE  COMPANY,  Ftff. 
in  Bit., 
«. 

COMMONWEALTH  OF  KENTUCKY. 

(See  S.  C.  Reporter's  ed.  160-170J 

State  tax  on  bridge  eompany~poat  road—eati- 
mate  for  taxation. 

L  A  state  tax  on  tbe  tntanelble  property  of  a  com> 
puny  cbartered  t>y  tliet  state  and  malDtaJnfns  a 
bridge  over  b  river  on  tbe  state  bouodary  Is  not 
an  UDConstttutloDBl  burden  on  intentate  com- 
merce, when  tlie  buslaeas  oarrted  on  over  tbe 
brtdfre  la  done  by  other  persona  and  oorporattons 
vblob  pay  tbebridce  oompanj  tolls  for  tbe  prlvi- 
leRe  of  uslHff  the  bridge. 

2.  Tbe  (act  that  a  bridge  over  a  narlgable  rtver 
between  two  states  is  made  a  poet  road  by  an  act 
of  Congrera  wbtch  also  regulates  tbe  height  of  tbe 
bridge  and  the  width  of  the  spans  does  not  Inter- 
fere with  the  right  of  tbe  state  to  Impose  taxes 
upon  the  bridge  company. 

3.  Tbe  value  of  tbe  intangible  property  of  a  brldce 
company  which  maintains  abridge  over  a  river 

NoTB.— j4«  to  power  of  Oonoren  (o  rcaulaU  com- 
merce, see  notes  to  Olbbona  v.  Ogden,  6:  23,  and 
Brown  v.  Uaryland,  6: 878. 

Ab  to  tonnage  tax,  see  note  to  &iman  Steamship 
Co.  V.  Tinker,  24:  U8. 

As  to  interstate  nmmeree;  regulation  of:  jtnvxr  of 
Congreea;  how  far  ^ctuflve.— see  note  to  Qloucester 
Terry  Co.  v.  Peon^lvanla, ».  UflL 
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twtweeo  two  MmtM  1b  properly  estimated  tor  the 
purpoae  of  taxatloD  in  tbe  atate  whlob  granted 
the  fnnoUae  of  tbe  oompany.  by  ettlinatlDir  the 
total  Taltw  of  tbe  eotlre  propert  j  of  tbe  oorpo- 
ratloD  fn  both  itatea,  aod  deductlntr  therefrom 
the  taogtble  property  In  the  state  oamed  as  well 
MB  the  value  of  all  the  property,  taovlble  and  !□- 
tangihle.  In  tbe  otner  itato,  altboiurb  oeruta 
privileirea  are  ^nted  to  the  oorporatlon  by  the 
other  state  and  an  act  of  Oongreas  reyulatliiK  the 
hetght  aod  wldtb  of  the  spaoa  of  the  bridge  de- 
clares It  a  post  road. 

[No.  468.3 

Argued  December  11,  U,  1896.  Jkeidad  Mareh 
16, 1897. 

rr  ERROR  to  tbe  Court  of  Appeals  of  the 
State  of  Eeotucky  to  review  a  Judgnient  of 
tbat  court  affirming  tbe  judgment  of  tlie  State 
Circuit  Court! In  favor  of  tbe  plalDtliC,  the 
Commoo  vealth  of  Eeotuc^,  acuost  the  Hen- 
derson Bridge  Compaoy  tot  tbe  amount  of 
taxes  levied  against  that  company  on  an  assess- 
ment of  lis  Intangible  property  made  by  tbe 
Kentacky  board  of  valuation  and  assessment 
Aprmed. 
See  same  case  below.  81  8.  W.  486. 
The  facta  are  stated  in  tbe  opinion. 
Mean.  James  P.  Helm  and  Uelin  Bruce 
for  plaintiff  in  error. 

Mr.  Wmuna  J.  Bendrlek  for  defendant 
In  error. 

152]  Mr.  Chief  Justice  Faller  delivered 
tbe  opinion  of  tbe  court: 

This  was  an  action  brought  by  tbe  commoo- 
wealtb  of  Kentucky  against  the  Henderson 
Bridge  Company  to  recover  the  sum  of  $8,- 
675.91,  taxes  levied  arainst  tbat  company  on 
an  assessment  made  of  Its  Intangible  property 
by  tbe  Kentucky  Board  of  Valuation  ana  Aa- 
aeasmeot  for  tbe  year  18118. 

Tbe  Henderson  Bridge  Company  is  a  oir- 
poration  created  by  the  commonwealth  of 
Kentucky  for  the  purpose  of  erecting  and  op- 
erating a  railroad  bridge,  with  its  approaches, 
over  the  Obio  river  between  the  city  of  Hen- 
derson, in  Kentucky,  and  tlie  Indiana  shore. 

Tbe  record  does  not  show  tbat  it  was  also 
Incorporated  under  any  law  of  Indiana,  but 
tbe  company  alleged  tbat,  being  Incorporated 
by  tbe  laws  olF  Kentucky,  it  was  granted  cer- 
lain  powers  and  privileges  under  the  lawaof 
Indiatu;  though  It  was  not  denied  tbat  tbe 
company  act  uslly  constructed  and  now  owned 
and  operated  tbe  bridge  and  approaches  under 
its  Kentucky  charter.  It  was,  moreover, 
averred  tbat  the  company  built  its  bridge  under 
and  in  accordance  with  tbe  act  of  Congress  of 
December  17, 1878  (17  Stat,  at  L.  898.  chap.  4), 
entitled  "An  Act  to  Authorize  the  Construc- 
tion of  Bridges  across  tbe  Ohio  River,  and  to 
Prescribe  tbe  Dimensions  of  tbe  Same,"  which 
provided  that  any  such  bridc;e  should  be  rec- 
ognized as  a  post  route:  and  tbe  act  supple- 
mentary to  that  act  approved  February  14, 
1888  (S2  SlaL  at  L.  414,  chap.  44). 

It  appeared  tbat  the  bridge  companv  owned 
9.46  miles  of  railroad  and  .66  of  a  mile  of  sid- 
ing, making  its  railroad  connections  In  In- 
diana, which  property  was  assessed  for  taxa- 
tion in  that  state,  at  |627,660;  that  the  lensth 
of  tbe  bridge  in  the  two  states,  meftsured  ny 
954 
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feet,  was  one  third  in  Indiana  and  two  Ibiid* 

In  Kentucky;  that  tbe  tangible  property  of  tbe 
company  was  assessed  in  Henderaon  county. 
Kentucky,  at  $649,735  34;  tbat  the  capital 
stock  of  the  company  was  $1,000,000.  and  that 
it  had  issued  bonds  to  theamouotof  $3,000,000. 

From  the  eridenoe  before  them,  the  board  of 
valuation  *and  assessment  placed  the  Tal-[lft3- 
ue  of  the  company's  entire  property  at  $3,900,- 
000,anddeducted  therefrom  $627,660fortheUo- 
gible  property  assessed  in  Indiana,  which  left 
$3.S72,340,  of  which  two  thirds,  or  $l.S14.e93» 
was  held  to  be  the  entire  value  of  tbe  property 
hi  Kentocky.  Trom  this.  $649,785.54,  tke 
value  of  the  tangible  property  in  Heoderaoa 
county  was  draucted,  and  tbe  remainder. 
$865,107.46,  was  fixed  by  the  board  M  tbfr 
value  of  the  company's  fiimchtae. 

Tbe  company's  stodc  was  worth  not  leas  than 
$dO  per  share  on  the  market,  and  tbe  booda 
took  precedence  of  the  stock.  The  evidence 
showed  a  large  amount  of  assets  and  the  re- 
ceipt of  a  largK  income.  From  the  tolal  value- 
$l,ii85,107  was  deducted  for  the  tangible  and 
intangible  property  in  Indiana,  and  the  taxes- 
in  Kentucky  were  levied  on  $1,614,893  of  tan- 
gible and  Intangible  property  in  tbat  ataie. 

Tbe  tax  on  the  tangible  property  amounted 
to  $2,762.08,  and  this,  as  we  understand  it.  wa» 
paid  by  tbe  compaov.  The  tax  on  the  Intan- 
gible property  was  $8,675.01,  wbich  tbe  com- 
pany refused  to  pay,  whereupon  this  actioa 
was  brought  for  its  recovery. 

The  state  circuit  court  rendered  judgment 
in'favor  of  tbe  commonwealth  for  $595.  which 
was  reversed  by  the  court  of  appeals,  whiclk 
held  the  commonwealth  eailtled  to  recover  the 
full  amount.  81  S.W.  486.  The  cause  hav- 
ing been  remanded,  and  judgment  entered  ac- 
cordingly, by  tbe  circuit  court,  and  affirmed 
by  tbe  court  of  appeals,  this  writ  of  error  was- 
sued  out. 

The  company  was  chartered  by  tbe  state  of 
Kentucky  to  build  and  operate  a  bridge,  and 
the  state  could  properly  Include  the  franchise* 
It  had  granted  in  the  valuation  of  tbe  com- 
pany's property  for  taxation.  Central  P.  R.  Co. 
V.  California.  162  U.  S.  91  [40: 908].  The  regu. 
lation  of  tolls  for  transportation  over  tbe 
bridge  considered  in  Cocingtoa  d  O.  Bridge 
Co.  V.  Kentucky,  154  U.  8.  304  TSS:  963,  4  Inters. 
Com.  Rep.  6ti)],  presented  an  entirely  diflerent 
question. 

Clearly  the  tax  was  not  a  tax  on  the  Intersute 

business  carried  on  over  or  by  meana  of  the 
bridge,  because  the  bridge  company  did  not 
transact  such  business.  That  business  was  car- 
ried *on  b^  tbe  persons  andcorporations[l&4- 
whicb  paid  tbe  bridge  company  tolls  for  tbe 
privilege  of  using  the  bridge.  The  fact  that 
the  tax  In  question  was  to  some  extent  affected 
by  the  amount  of  tbe  tolls  received,  and  there- 
fore might  be  supposed  to  increase  the  rate  of 
tolls,  is  too  remote  and  incidental  to  make  it 
a  tax  on  the  business  transacted.  Tbta  %-cry 
question  was  decided  in  NtwTork,  L.  E.  A  w. 
R  Co.  V.  J'tunnxyloania^  1S8  U.  8.  481.  4S9' 
89: 1048,  1046],  where  it  waa  aald:  "It  ia  ai^ 
gucd  tbat  tbe  imposition  of  a  tax  on  u^l» 
might  lead  to  increasing  them  in  an  effort 
throw  tbeir  burthen  on  the  carrylos  rampaoy. 
Such  a  result  ia  merelv  conjectural,  and.  ai  alt 
events^  too  remote  and  iDdirect  to  be  an  fnter- 
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fereocs  with  interstate  commerce.  The  foter- 
fereuce  with  the  commercial  power  mast  be 
direct,  tDd  Dot  tbe  mere  iociileotal  effect  of 
the  requirement  of  the  usual  proportional  cod- 
trtbutlon  to  public  mainteoaDce."  The  ooly 
francbiscB  treated  here  as  the  subject  of  taxa- 
tion were  those  granted  by  the  state  of  Ken- 
tucky. So  far  u  tbe  state  of  Indiana  could 
be  said  to  have  conferred  any  francblie  upon 
the  company,  it  was  a  francbiae  that  inhered 
in  ibat  portion  of  the  structure  that  waa 
within  tbe  state  of  lodiana.the  vulue  of  which 
was  not  Included  in  tbe  tax  eomplalned  of. 

Tbe  acts  of  Congress  conferred  no  right  or 
francbise  on  tbe  company  to  erect  the  bridge 
or  collect  tolls  for  its  use.  They  merely  regu- 
lated tbe  height  of  bridges  over  that  river  and 
the  width  of  tbelr  apaos,  In  order  that  tbey 
raiftbt  not  interfere  with  its  naTigatloD.  The 
declaration  that  such  bridges  should  be  re- 
garded as  post  roads  did  uot  interfere  with  tbe 
right  of  the  Blaie  to  Impose  taxes,  as  was  de- 
cided in  Postal  TeUg.  Cable  Co.  v.  Charle$ton, 
1S3U.  8.  682,  700  [88:  871.875.  4  Inters.  Com. 
Rep.  687].  Tbe  contrary  view  would  with- 
draw from  the  taxing  power  of  tbe  statM 
nearly  all  the  railroads  and  stage  routes 
throughout  tbe  couotry. 

Tbe  tax  in  controversy  waa  nothing  more 
than  a  lax  on  tbe  intangible  property  of  tbe 
company  In  Kentucky,  and  waa  sustained  as 
Bucb  by  the  court  of  appeals,  as  consistent 
with  tbe  provisions  of  the  Constitution  of  Ken- 
tucky in  reference  to  taxation. 

And  for  tbe  reasons  given,  and  on  tbe  au- 
thorities cited  in  Sanford  .v.  Poe  ("Adamt 
Exp.  Co.  V.  Ohio  State  Auditor^'),  165  U.  B. 
155]  IM  [a7ii$,  68S1,  we  are  unable  *to  con- 
clude that  uiemetboaof  taxation  prescribed  by 
the  statute  of  Kentucky  and  followed  in  mak- 
ing this  assessment  Is  io  violation  of  tbe  Con- 
stitution of  ihe  United  States. 

Judgment  affirmed. 

Mr.  Justice  White  dtssentinff: 

A  fuller  statement  of  tbefacts  than  Is  given  In 
tbe  opinion  of  the  court  seems  to  me  necessary  to 
order  to  make  clear  the  rcaaonsfor  my  dissenL 

The  plaintiff  In  error,  the  Henderson  Bridge 
Company,  owns  and  operates  a  bridge  across 
the  Ohio  river  from  Henderson,  Kentucky,  to 
ibc  Indiana  shore.  This  bridge  Is  largely  oc- 
cupied by  railroad  tracks,  used,  necessarily, 
solely  for  interstate  commerce.  On  the  Kent 
tucky  side  there  Is  an  approach,  and  one  also 
on  the  Indiana  side,  consisting  of  an  embank- 
ment and  a  siding  about  0  miles  'in  length. 
The  corporation  was  chartered.by  tbe  state  of 
Kentucky.  Tbe  general  laws  of  tbe  state  of 
Indiana  provide  for  the  recognition  of  any 
corporation  "created  by  tbe  lawa  of  another 
slate  for  constmcllngr  a  bridge  across  any  river 
or  stream  forming  in  whde  or  In  part  the 
boundary  between  such  other  state  and  this 
state."  It  directs  also  the  Sling  of  a  copy  of 
the  charter  in  Indiana  and  subjects  the  char- 
ter of  the  corporation  to  the  exercise  by  tbe 
state  of  Indiana  of  tbe  power  to  repeal,  al- 
ter, or  amend.  The  bridge  in  question  was 
also  authorized  by  act  of  Congress  and  was 
csiabllsbed  as  a  post  route.  17  Slat,  at  L.  896. 
as  amended  by  22  Stat,  at  L.  414.  Whether 
the  operati(m  of  the  Indiana  legislation  was  to , 
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make  tbe  bridge  company  an  Indiana  corpora- 
tion, need  not  be  considered.  It  Is  certain, 
however,  from  the  facia  just  staled,  that  the- 
bridge  company  possessed,  flrat,  a  francbise  t» 
exist  as  a  corporation  from  tbe  state  of  Ken- 
tucky, and  under  Ihia  franchise  to  build  and 
operate  the  bridge  to  tbe  Indiana  line— that  is, 
two  thirds  of  Ita  length;  second,  that  it  also 

fosBMsed  a  franchise  or  right  from  the  state  of 
ndiana.  whether  *s  corporation  under  [150 
tbe  Indiana  laws  or  not,  to  build  anri  operate  thfr 
bridge  and  ita  approaches  In  so  far  as  theRe 
structures  were  to  be  located  In  that  state; 
third,  a  franchise  or  right  derived  from  the 
Cnited  States  to  operate  tbe  bridge  for  pur- 
poses of  loteraiale  commerce  and  as  a  post 
route.  Kone  of  these  franchises  were  incom- 
patible, tbe  one  with  tbe  other,  and  all  were  of 
such  a  nature  as  to  be  of  value  to  tbe  corporation. 

The  lawa  of  tbe  state  of  Kentucky  under 
which  tbe  tax  In  question  was  levied  are  set 
out  in  eetenta  in  the  opinion  of  tbe  court  in 
Adamt  Etp.  Co.  v.  frnfueikv.  this  day  decided. 
166 U.  S.  171  [post,  960],  and  1  therefore  content 
myself  with  a  brief  statement  thereof.  Tbe  f  es- 
tions  referred  to  are  fls  numbered  and  con- 
tained in  Barbour  &  Carroll's  compilation  of 
tbe  Kentucky  statutes  in  force  In  1894. 

Section  4019  fixes  the  rate  of  taxation  and 
the  various  purpose!)  for  which  taxes  may  be 
imposed.  Section  4020  defines  the  general 
subjects  of  taxation,  that  is  to  say,  tbe  object* 
upon  which  tbe  rate  of  taxation  provided  in 
the  previous  section  are  to  be  levied.  This  lat- 
ter section  provides  that  "all  real  and  personal 
estate  within  this  state,  and  all  personal  estate 
of  persons  residing  In  this  state,  and  of  all  cor- 
porations organized  under  the  laws  of  this 
state,  ivhetber  tbe  property  be  In  or  out  of  this- 
state,  including  intangible  property,  which 
shall  be  considered  and  estimated  in  fixing  tbe 
value  of  corporate  franchises  as  hereinafter 
provided,  shall  be  subject  to  taxation  unless  th» 
same  be  exempt."  etc 

It  is  manifest  that  this  section  clearly  desig- 
nates tbe  objects  of  taxation  to  be  aa  follows: 
(a)  all  real  and  personal  estate  within  tbi» 
state:  (b)  all  personal  estate  of  persons  residing, 
within  the  state;  (c)  alt  the  property  of  corpo- 
rationa  organized  under  tbe  law  of  the  state, 
wbetbersuch  properiybe  in  or  out  of  the  state,, 
including  tbe  intangible  propterty  of  such  cor- 
porations, which  property,  that  la,  the  intangi- 
ble property,  whether  situated  io  or  out  of  the- 
state,  shall  oe  considered  and  estimated  In  flz- 
inethe  value  of  tbe  corporate  franchises. 

The  statutes  ol  Kentucky  provide,  as  a  gen- 
eral rule,  for  the  asseasmeot  by  tbe  IochI  or 
county  offlcit^s  of  all  real  and*personal  [157 
property  of  individuals  or  corporations  in  the 
county  where  the  property  is  slluated  or  the- 
corporation  eatahlished.  The  francbiae  tax 
embraced  in  tbe  laat  of  tbe  foregoing  enumera- 
tions is  not  assessed  by  tbe  local  authorities, 
but  by  a  board  of  valuation  and  assessment, 
compmed  of  the  state  auditor,  treasurer,  and 
secretary  of  state,  for  it  is  said  in  g  4077:  ' '  The 
auditor,  treasurer,  and  secretary  of  state  are 
hereby  constituted  a  board  of  valuation  and 
assesament  for  fixing,  the  value  of  saidy>vin- 
ehiua''  and  a  subsequent  sentence  makes  the 
state  auditor  the  chairman  of  tbe  board.  Sec- 
tion 4078  compels  a  xetut^n  to  this  board  ataow- 
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luiT  the  ■mnaot  of  capital  stock,  preferred  and 

coinmon;  the  cumber  of  ebares;  tbe  amount 
of  stock  paid  up;  tbe  par  and  real  value  thereof; 
tbe  bigbest  price  at  wbtcb  aucb  stock  ^as  sold 
at  a  bona  fide  sale  witbiu  tbe  next  twelve 
months  before  the  day  on  which  tbe  statement 
i»  required  to  be  made;  tbe  amount  of  sorplus 
snd  undivided  profit,  tbe  value  of  all  assets, 
tbe  total  amount  of  principal  indebtedness,  the 
amount  of  gross  or  net  earnings  or  Income,  In- 
cluding Interest  on  iovestments  and  income 
from  all  sources  for  twelve  montbs;  tbe  amount 
-and  kind  of  tangible  property  in  the  state,  and 
where  dtaated,  "assessed  or  liable  to  assess^ 
meot  1q  tbe  state."  and  the  fair  cash  value 
thereof  estimated  at  tbe  price  it  would  bring  at 
a  fair  voluntary  sale,  and  aucb  otber  facts  as 
tbe  auditor  miy  require.  Section  4079  pro 
video,  if  the  corporation  have  a  line  or  lines  ex- 
tending beyond  tbe  limiu  of  tbe  state,  tbe 
statement  must  also  show  tbe  length  of  tbe  en 
tire  line  owned,  leased,  or  controlled  In  tbe 
state,  and  the  entire  line  of  the  same  company 
■elsewhere.  If  the  corporation  be  organized 
under  the  laws  of  any  other  state,  or  under  the 
laws  of  Kentucky,  but  conducts  Its  business  in 
Kentucky  as  well  as  in  other  states,  tbe  state- 
meot  is  required  to  show  tbe  gross  or  net  ia- 
come  or  caralnga  received  in  the  state  and  out 
of  tbe  state  on  bosinesa  done  in  the  state  and 
tbe  entire  gross  receipts  of  tbe  company  in  tbe 
slate  and  elsewhere  during  twelve  months. 

From  the  data  thus  oblieed  to  be  furnished 
to  tbe  board,  tbe  act  4079)  commands  that 
the  aasessmentof  tbe  franchises  of  tbe  corpora- 
158]  tion  created  by  tbe  state  of  *Kentuckv 
•ball  be  made  as  follows  (I  quote):  *'  Provided, 
that  said  board  from  said  sutement  and  from 
•ucb  otber  evidence  as  it  may  have.  If  such 
corporation, 'company,  or  association  be  organ- 
ized under  tbe  laws  of  this  slate,  shall  fix  tbe 
-value  of  tbe  capital  stock  of  the  corporaUon, 
company,  or  association,  as  provided  In  tbe  next 
flucceedinir  section,  and  from  the  amount  thus 
fixed  shall  deduct  tbe  assessed  value  of  all  tan> 
gible  property  assessed  in  this  state  or  io  the 
counties  where  situated.  Tfie  remainder  t^vt 
found  thaU  be  the  value  (ff  its  eorporate  /ran- 
.MtM  eubfeet  to  taxation  as  a/oretaid,"  The  fol- 
lowing section  (4080)  fixes  tbe  rule  for  tbe  ascer- 
tainment of  tbe  value  of  the  capital  stocb  by 
which  tbe  amount  of  the  tax  on  franchises  Is  to 
be  arrived  at,  by  making  it  the  duty  of  the 
board  to  "tat^tJie proportion  whieh  the  grote  re- 
teipt*  in  thit  ttate  within  ttoelve  montht  .  .  . 
heart  to  the  entire  sjiom  reeeiple  of  the  company," 
and  declaring  that  "tJie  aame  proportion  of  the 
value  of  the  entire  capital  etoeJf,  leaa  tlte  aesenKd 
value  of  the  tangiUe  property  a»»'tsed,  or  liable 
■to  ateeeement,  in  thit  etate,  ^all  be  the  corred 
■value  oj  the  eorporate  frnn^iiee  of  eueh  corpora- 
tion .   .   .  for  taxation  in  this  etate." 

Tbe  bridge  company  was  assessed  by  tbe 
local  county  officials  on  tbe  bridge  and  otber 
tangible  property  the  sum  of  six  bnndrcd  and 
fortv-nine  thousand,  seven  hundre  d  and  Ihirty- 
five'dollars  and  fifty-four  cents  ($M9,736.54). 
The  txmrd  of  valuation  assessed  tbe  company 
for  tbe  franchise  tax,  under  tbe  laws  alMve 
stated,  in  the  sum  of  eight  hundred  and  sixty- 
five  thousand,  one  hundred  and  fifty^even 
dollars  and  forty-six  cento  ($865,157.46;.  Tbe 
9&« 
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constitutionality  of  this  latter  aaseannent  and 

the  tax  levied  thereupon  is  the  issue  involved. 

Tbe  first  question  which  arises  is.  Was  the 
tax  levied  on  the  franchise  of  (be  corporationt 
In  Eolving  this  queslion  it  will  serve  only  to 
confuse  and  delude  tbe  icasoo  if  tbe  meuiod 
which  baa  been  pursued  in  argument  is  dow 
followed,  that  is,  of  calling  tbe  levy  a  fraa- 
cbtse  tax  In  one  breath  and  then  in  the  next 
dropping  that  dedgnation,  and  not  only  denomi- 
nating the  tax,  but  treating  It  as  solely  a  tax  oo 
intangible  properly.  *If  the  words  *in-ri59 
langible  property"  be synonyokous  with  ^'frao- 
cbise,"  there  la  no  reason  for  shifting  tbe  name 
by  which  the  object  taxed  Is  designated.  If. 
on  the  contrary,  intangible  property  sod  fran- 
chise are  two  dififereot  objects,  then  to  call  tbe 
tax  first  by  one  and  then  by  tbe  otber  nanw 
gives  rise,  not  only  to  loacouraey.  bat  to  mis- 
apprehension. 

That  tbe  tax  is  on  the  franchise  is  to  me  so 
obvious,  so  clear,  that  I  fail  to  see  how  there 
can  be  doubt  or  question  oo  the  subject.  Tbe 
law  under  which  the  tax  is  levied,  In  language 
which  nothing  can  obscure,  designates  it  as  a 
franchise  tax  and  only  a  franchise  tax.  Can 
this  be  denied?  Let  the  query  be  answered 
by  briefly  considering  the  law  section  by  sec- 
tion. Section  4020  says  "shall  be  considered 
and  estimated  in  fixing  the  valae  of  tbe  corpo- 
rate franchises  as  hereinafter  provided."  8eo- 
tion  4077,  the  one  wbtcb  <»eate8  the  board  of 
valuation,  declares  "are  hereby  constituted  a 
board  of  valuation  and  assessment,  for  fizlog 
the  value  of  said  fraocblsea."  Section  4078 
says  "in  order  to  determine  the  value  of  tbe 
francblsM  mentioned;"  section  4079.  that  tbe 
information  required  of  the  taxpayer  is  for 
"determining  the  value  of  the  franchises  to 
be  taxed."  Section  4080  is  no  less  explicit: 
"Shall  be  the  correct  value  of  the  corporate 
franchise  of  such  corporation,  company,  or  as- 
sociation for  taxation  In  this  state. 

But  clear  as  Is  tbe  statute  In  its  every  line, 
the  pleadings  of  tbe  state,  by  which  tbts  suit 
was  commenced,  are,  if  possible,  more  so. 
Tbe  declaration,  after  reciting  the  levy  of  the 
assessment  by  the  board  and  stating  tbe  total 
amount,  adds  that  it  is  the  sum  "which  said 
board  of  valuation  and  assessment  fixed  <u  the 
value  of  the  franehiae  of  laid  defendant  com- 
pany." The  language  of  the  statute  and  tbe 
averment  of  tbe  peutlon  are.  moreover,  sap- 
ported  by  tbe  opinion  of  tbe  highest  court  of 
the  state  of  Kentucky,  from  which  this  ease 
cornea  to  this  court,  wherein  it  is  announced 
that  tbe  tak  is  on  tbe  franchise.  I  shall  quote 
from  the  opinion  hereafter. 

The  tax  being,  then,  a  tax  on  fraochisea,  tbe 
question  is — 

First,  It  it  ezclusitdi/  on  thefran^im  to  ertat 
at  a  corporation  granted  bv  the  laws  cf  Kern- 
tuekyt  or,  second. /f  it  al»o*a  tax  on  ihe[\90 
franchise  enjoyed  by  the  corporation  from  titt 
'United  Statet.andliketeiteon  theonaaecordedto 
the  fofforation  by  tJie  ttate  of  Indiana,  and  us 
addition  it  the  tax  a  burden  laid  dirtttl$  if  the 
ttate  upon  the  ititerttate  commerce  (km'mns  oar- 
ried  on  by  the  eorporationf  If  It  is  soMy  os 
tbe  first  of  these  objects  of  taxation  of  course 
it  was  within  the  power  of  tbe  state  to  assess 
snd  levy  iL    Central  F.&OtkY.  California, 
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n  n.  8.  •!  [40: 9081.  On  the  other  baod,  1( 
ie  tax  is  lerlecl  on  all  or  either  of  the  subject- 
Mttera  of  taxation  embraced  In  the  second 
DomeratioD.  It  violates  the  Coostilutioo.  Cal- 
'omia  Central  P.  R.  Go.  127  D.  S.  3  [82: 
50.  S  Inters.  Com,  Rep.  ISS],  and  authonties 
tted  and  referred  to  In  the  duseDliog  opinion 
■  Adam*  Bxp.  Co.  T.  OiM  Amitar,  160 
r.  8.  IMJant*,  688]. 

Tbe  difiereDoe  batween  the  lery  ezdosiTely 
B  tbe  fraochiae  to  exist  as  a  corporation 
Tmntad  bj  a  state,  and  the  attempt  by  rach 
lata  to  tax  francbiaes  granted  by  the  tlnited 
itates  or  another  state,  or  to  lay  a  burden  on 
Bteratrnte  oommeroe.  is  well  Illustrated  in  PhU- 
\tMplUa.  dt  8.  M.  8.a.0t.r.  Ptnntylvania.  122 
J.  8.  886  EK>:  1900. 1  loten.  Com.  Rep.  806]. 
rbere  a  tax  had  been  laid  by  the  state  of 
EVnnaylTania  apon  the  ktosb  receipts  of  a  do- 
naatic  corporatioo  of  tbe  atata  under  authority 
it  a  atatate  wbich  embraced  certain  classes  of 
sorporatlooa,  boUi  foreign  and  domestic.  An- 
iwwinc  tbe  ugument  that  tbe  Tcaels  and 
francihuea  of  the  COTporatlon  were  two  kinds 
of  jpezaonal  property,  and  that  the  tax  was 
ready  upon  the  francbiaes  of  tbe  company,  and 
that  each  kind  of  property  wu  taxed  wttboat 
regard  to  the  fact  that  it  was  involred  In  and 
devoted  to  tbe  porault  of  Interstate  and  foreicn 
eomnMrce.  the  court,  speaking  tbrongb  Mr. 
JnatSoe  Bradler.  said  <p.  84S  [llOS]): 

"Tbe  aecona  grotmd  on  wblcb  tlie  decision 
referred  to  was  baaed  was  that  the  tax  was 
upon  tbe  franchise  of  the  corporation  granted 
to  It  by  the  state.  We  do  not  think  that  tbls 
can  be  affirmed  In  the  present  case.  It  cer- 
tainly could  not  have  been  Intended  as  a  tax  on 
the  corporate  franchise,  becaaae^  br  the  terms 
ot  the  act,  it  waa  laid  equally  on  tbe  corpora- 
tloDS  of  Other  statea  doing  bualneas  In  FennsTl- 
▼ania.  If  Intended  as  a  tax  on  tbe  franchise 
of  doing  businesa — which,  in  tbis  case.  Is  ttie 
1 0 1  JbasinesB  of  traosportation  In  carrying  *on 
interflUte  and  foreign  commexce— It  would 
clearly  be  unconstltutlonaL" 

Tbe  Issae  then  Is,  Was  tbli  franchise  tax 
letted  solely  upon  the  franchise  granted  by  tbe 
state  of  Eentuc^  to  exist  as  a  coipuratton,  or 
was  it  upon  all  the  franchises  of  toe  company 
and  upon  all  Its  interstate  commerce  buaioessf 
It  cannot  be  that  the  Eentuckr  law  contem- 
plated that  the  assessment  wblcb  U  ordained, 
ataould  be  only  on  tbe  franchise  to  exist  as  a 
corporatloB  derived  frc«n  that  state,  since  the 
statute  commands  that  tbe  tax  sball  be  laid 
upon  all  corporations  doing  bm^oess  in  tbe 
atate,  whether  or  not  they  hold  a  franchise  to 
be  a  corporation  from  the  state  of  Kentucky. 
This  is  shown  to.  be  tbe  fact  on  tbe  rery  face 
of  tbe  atatutes,  and  this  test  was  made  declaive 
tra'this  court  as  shown  In  the  forcKoing  cita- 
tion from  the  opinion  In  Philadelphia  4k  8.  M. 
8.  8.  0».  T.  P^n^lvania,  tupra. 

Let  ne  turn  to  tbe  particular  proTislons  of 
tbe  statute  and  ascertain  upon  what  it  com- 
mands the  tax  to  be  levied.  Section  4020,  In 
enumerating  tbe  objects  of  taxation  which 
ehall  be  assessed  as  part  of  tbe  f  ranch  iae.  pro- 
Tides  for  all  intangible  property  to  be  thus  In- 
doded  in  tbe  ftanc^lae,  vAether  (hepi  operty  be 
i%  arwteffha  ttate.  Can  It  be  said  when  the 
law  In  muodatory  terms  directs  the  Incloaion 
in  the  feuichlie  to  be  assessed  of  property 
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whether  lo  or  out  of  tfae  atate,  that  It  means 
that  only  the  franchise  granted  by  the  state  ta 
a  corporation  to  exist  as  such  shall  be  nsaesaedf 
Examine  the  other  sections  of  tbe  law,  4077, 
4078,  4070,  4080,  and  it  is  apparent  that  they 
also  provide  that  the  board  shall  consider  tbe 
entire  value  of  tbe  corporate  property,  every- 
thing that  it  owna,  in  ascertaining  the  value  of 
tfae  franchise,  wblcb  Is  the  thing  to  be  taxed. 
Now.  when  tbe  law  says  that  In  taxing  tbe 
rranchise  the  board  shall  Indade  therein  all 
the  intangible  property  of  the  corporation, 
whether  within  or  without  the  state,  and, 
moreover,  in  subsequent  provisions  Imposes  on 
the  board  the  duty,  not  simply  of  considering 
all  tbe  property  In  and  out  of  tlie  state,  but 
imperatlvelT  says  that  tbe  aasessmeot  of  the 
franchise  anall  contain  all  this  property,  it 
seems  to  me  that  It  Is  Impossible  with  reason  to 
say  *thattbeassessment  which  ihelawYe-[162 
quired  was  one  only  on  the  franchise  to  exist  as 
a  corporation  granted  by  the  state,  and  was  not 
levfea  on  the  value  of  the  fiaachlae  made 
1^  mewing  every  right  wbich  tbe  corporation 
possessed,  whether  u  or  oat  of  tbe  states  or 
whether  conferred  by  the  United  Stetei  or  the 
state  of  Indiana 

That  the  board  by  wblcb  the  assessment  was 
made  considered  It  to  include  everything  bk 
and  out  of  the  state  and  every  ririit  possessed  br 
tbe  corporation,  is  made  also  clear  by  the  testi- 
mony of  the  state  auditor,  who  was  president 
of  the  board  of  valuation.  The  corporation 
had  a  capital  stock,  the  par  value  ta  which 
was  one  million  (1,000,000)  dollars;  It  had  be- 
sides ontstnndlng  bonds  to  tbe  amount  of  two 
million  (2,000,000)  dollars.  The  president  of 
tbe  board  8tated~aod  bis  testimony  is  all  there 
is  00  tbe  subject  in  tbe  record— that  the  total 
value  was  fixed,  as  follows: 

One  million  n.000.000)  dollara  of  capital 
nock,  wtalob  was  valued  at  ninety 
(SO)  dollar*  per  sbare   9900,000  00 

Two  million  (2,u00.000)  dollara  ot  bonds, 
valued  at  par.......  .............  «;0D0J00  00 

Total„...........„  9&900.000  00 

As  by  tbe  statute  the  value  of  tbe  taxable 

franchise  was  to  be  ascertained  by  taking  tfae 
sum  determined  to  be  tbe  worth  of  tbe  capital 
stock,  as  that  term  was  employed  in  the  stat- 
ute, less  tfae  amount  of  property  otherwise 
taxed,  wbich  was  to  be  deducted,  it  follows 
that  the  franchise  was  embraced  in  tbe  amount 
of  tbis  total.  As  tbe  franchise  was  included  in 
the  total,  it  also  results,  as  the  part  is  contained 
in  the  whole,  that  the  elements  which  entered 
into  and  formed  a  part  of  tbe  total  were,  there- 
fore, elements  of  value  entering  into  and  form- 
ing part  of  the  taxable  franchise. 

Now,  by  what  process  of  calculation  does, 
tbe  president  of  tbe  board  declare  that  tfae  sum 
of  two  millioD,  nine  hundred  thousand  (3,900,- 
000)  dollars  wu  reached!  I  quota  the  testi- 
mony: 

rCbey  U7  tbeir  ftroas  eamlnga  or  In.        [1  63 

oome  amounted  to    $200,072  xi 

Income  from  all  otbo- sources   8.000  00 

"Total   r^im  a. 

^'Lees  Interest  oobtrnds..  $ISOJXO  00 
Lewalakioff  fund   a.0QO  GO 

Mtooooe 

•*Balattaa  
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"  So  tbat  you  tee  here  the  conwration  par- 
ing ilSO.OOO  interest  on  two  mlllfoiu  of  boodi, 
puttiog  931.000  into  a  sloUog  fnod.  aod  wilb 
a  net  proflt  upon  the  operaiioo  of  the  bridge  of 
976,072.21,  which  was  over  7  per  cent  on  one 
miUtoo  of  stock." 

Thus  the  president  of  the  board  decliires  that 
the  total  sam  out  of  which  the  taxable  value 
of  the  franchise  was  to  be  ascertained  was  fixed 
at  nearlr  98,000,000  abore  the  par  value  of  the 
stock  or  the  company,  becauae  the  gross  (not 
the  net)  earnings  of  toe  company  deHVed  from 
Its  entire  Interstate  commerce  business — its 
business  done  In  Indiana  as  well  as  In  ffen- 
tucbj— wtre  all  treated  as  one.  The  further 
result  of  the  testimoay  ia,  that  because  by  so 
considering  tbeae  gross  earnings  they  estab- 
Utbed  thM  the  company  realized  a  sum  wbteb 
would  pay  0  per  cent  upon  its  bonds  and  7  per 
cent  upon  the  par  of  its  capital  slock,  there- 
fore the  grosa  amount,  in  which  ttie  franchise 
was  included,  was  fixed  at  two  million,  nine 
hundred  thousand  (2,800.000)  dollars. 

In  pasBiog  U  is  worthy  of  remark  that  the 
record  oontaina  no  explanation  of  bow  It  could 
have  been  found  that  the  grosa  earnings  could 
have  produced  the  result  stated.  In  riew  of  the 
fact  that  none  of  the  operating  expenses  of  the 
corporation  were  taken  into  consideratioa,  and 
that  DO  allowance  was  even  made  for  the  pay- 
ment of  the  sum  of  the  tax  which  the  board 
proceeded  to  assess.  Can  it  be  said  In  face  of 
the  fact  that  the  assessing  oflScer  declares  that 
although  In  making  up  the  total  amount  every 
right  possessed  by  the  corporation  and  all  the 
results  of  its  ioteratale  business  were  made  the 
1 64;]l)a8ts  of  the  valuation,  *yet  that  the  sum 
so  made  up  embraced  only  the  mere  right  of  the 
cori'ordtion  to  exist  as  such,  granted  by  Ken- 
tucky, and  did  not  include  the  rights  enjoyed 
by  the  corporation  under  the  law  of  the  United 
mates  and  the  law  of  Indiana,  and  also  all  Its 
gross  Interstate  commerce  earnings? 

But  the  teslimoDy  of  tbe  president  of  the 
board  as  to  the  method  of  calculation  by  which 
the  ultimate  taxable  value  of  the  franchise  was 
fixed  at  eight  hundred  and  slxty-flve  thousand, 
one  hundred  and  flfty-aeren  dollars  and  forty- 
six  cents  (9606,l{i7.46)  is  an  addlllonal  demon- 
stration that  the  sum  of  all  the  gross  earnings 
from  interstate  commerce,  aod  indeed  every- 
thing that  tbe  corporntioo  earned,  was  included 
in  this  amount  How  was  this  taxable  Talue 
of  the  franchise  flxedt 

The  total  vnluatloa  was  $2,900,000  00 

Tbere  wbb  deductett  tbe  fol- 

lowlnt  asseMmcnt  on  tbe 

•  mllet  of  railroad  In  Ia> 

diana    fttT.MO  « 

ActuHl  value  of  brldire  eatt- 

miitpd  In  Kentucky   BttLW  M 

Aetual  xnlm  or  brldjte  eati- 

mated  la  lodlana  .....    757.447  Oft 

Total    AOBt^OH 

Balaaoe.   S866.1S7  4S 

That  Is  to  say,  the  president  of  the  board 
testifies  that  after  having  used  the  whole  gross 
earnings  of  the  company  from  Interstate  com- 
merce, from  business  done  In  Indiana  under 
tbe  franchise  held  by  that  slate,  and  also  under 
that  held  by  the  United  Stales,  in  order  thereby 
to  swell  the  original  amount,  yet  when  tbe  de- 
dncUoBS  came  to  be  made  nothing  was  sob- 
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trscted  lo  eoDseqaence  of  havtog  Incloded  la 
tbe  oristnal  amount  tbe  results  ot  tbe  United 
States  nancblse,  tboae  ot  tbe  Indiana  f  raocbiae, 
and  those  arising  from  tbe  entire  Interstate 
commerce  business  of  tbe  corporation.  As  h 
Is,  In  'my  opinion,  a  demonstration  that  tbeae 
things  were  included  in  Ibe  gross  amount,  aod 
as  ills  also  a  demonstration  that  *noae  of  [  165 
them  were  deducted.  It  follows  that  the  taxable 
value  of  the  franchise  was  almost  wholly  made 
up  of  these  Items.  It  cannot,  I  submit,  be  said 
that  wbCTe  a  thing  is  included  to  make  up  aa 
amount  and  Is  not  subsequently  deducted  there- 
from, that  it  does  not  continue  to  be  a  part  of 
the  amount  Into  which  it  originally  entered. 
The  statement  of  the  president  of  the  assessing 
board  Is  the  only  testimony  ou  the  subject  cob- 
lained  In  the  record.  In  view  of  the  fact  that 
he  unquestionably  establishes  that  the  asaeas 
ment  was  really  on  the  grosa  receipts,  I  submit 
it  leaves  no  room  whatever  for  conjecture  or 
presumption  that  the  assessment  must  have 
been  levied  iq>oa  aome  other  object  of  laxa* 
tion. 

Tbli  court  baa  held  repeatedly  tli«t  a  ataU 
cannot  tax  the  grosa  eamlan  of  aoorporattoo, 
even  though  created  by  it,  derived  from  later- 
state  commerce,  as  tbe  le^  of  such  tax  woubl 
be  a  burden  on  that  commerce,  and  therefore 
an  interference  with  the  exclusive  power  of 
Congress  over  that  subject.  It  bdng  beymd 
dispute,  thetefwe,  that  the  sum  of  taxation  ia 
this  case  was  fixed  almost  exclusively  by 
gross  earnings  from  interstate  commerce,  who. 
may  I  ask,  can  point  ont  tbe  diatinctlon  be- 
tween taxing  the  gross  earnings  derived  from 
lotentate  commerce  and  taxing  a  valoatioa 
based  on  such  eaminesf  The  elementary 
prioclple  so  often  applied  by  tbe  court,  that  a 
tax  which  may  not  be  imposed  directly  caa- 
not  be  levied  indirectly,  la  decisive.  Indeed, 
even  the  application  of  that  familiar  rule  Is 
unnecessary,  since  the  method  punued  in  tbu 
case  is  an  exact  and  literal  equivalent  of  a  tax 
levied  directly  upon  the  gross  earnings  from 
interstate  commerce  itself. 

Tbe  language  of  the  court  of  appeals  of  Ken- 
tucky, whose  Judgment  la  now  here  for  re- 
view, leaves  no  doubt  as  to  bow  It  understood 
the  case  and  what  It  interpreted  the  tax  to  be. 
The  opinion,  in  referring  to  the  use  of  the 
words  "capital  stock*  as  a  measure  or  lostni* 
ment  for  the  purposes  of  tbe  valuation  of  tbe 
franchise,  says  (p.  491);  "By  this  term  'capital 
stock'  the  legislature  meant  to  include  tbe  ca> 
tire  pioper^,  real  and  personal,  taogiblfl  and 
Intangible,  assets  on  hand,  and  Its  mmcblaea 
as  well;  and  that,  when  soembraced*and[  166 
construed  and  valued  as  an  entlretr,"  tbe  net 
balance  obtained  by  deducting  the  tangible 
property  already  assessed  would  constHnte  tbe 
'-value  of  tbe  franchise  to  be  taxed  uader 
g  4077."  And,  again,  in  another  portion  <ii 
ibe  opinion,  after  reviewing  the  figures  abow* 
log  tbe  value  of  the  "property  and  tbe  fran- 
chiBca  of  the  company"  (mark  the  use  ot  tbe 
plural),  the  court  said  (p.  491):  "So  th^  the 
large  earning  capacity  of  tbia  property,  baaed 
on  Its  tangible  value  only,  autbortes  na  lo  aa- 
!ume  that  It  lies  in  iu  franchise,  which  la  tbe 
right  to  charge  tolla  oa  every  locomotive, 
freight  and  passenger  car,  ton  of  freight.  aaA 
paaseoger  that  pasaes  OTer  Its  road."  Also(oa 
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p.  iSiSi,  the  ocmrt  quotes  from  §  929  of  Hote- 
weta  CD  CorpontioDi,  amoog  other  remarks  of 
fhe  euthor,  the  following:  "  'On  the  other 
hand,  frant^lsea  clesrlTbeTe  a  value  if  the  word 
"TBlne"  is  used  to  signify  the  sdvantage  derived 
from  thdr  posseidon;  or.  In  other  words,  their 
ntlHu^.  The  value  of  a  fraQcblBe.  uaEng  the 
word  "Tslue"  in  Oils  sense,  would  oot  be  meas- 
ured br  the  cost  or  dlfflcutty  of  obtaiaiDg  the 
franchise,  or  by  its  exclusive  character,  but 
br  the  benefit  derived  from  Its  possession.'" 
The  Kentucky  court  adds:  "Thus,  the  value 
of  the  franchise  In  this  case  aptly  Uloatrates 
the  meaniag  of  the  author." 

When  the  opinion  of  the  conrt  of  last  resort 
of  the  state,  as  announced  in  this  very  case, 
asserts  that  the.  tax  is,  beyond  doubt,  a  levy 
upon  all  the  property  of  the  company  in  aod 
out  of  the  sUte,  tAol  it  is  a  tax  vpon  tite  value 
of  the  txercim  cfthe  pritUege  efvMing  the  bridge, 
meharjfinfffor  tJie  rvnning  ifftoeomotitea  aeroti 
Ms  bri^,  and  ef  doing  IA«  buriaeaet^  inUntate 
wmmere*  in  any  form,  I  eanoot  bring  my  mind 
to  the  conclusion  that  the  tax  is  only  levied  on 
the  mere  franchiBC  to  exist  as  a  corporation 
conferred  by  the  state  of  Kentucky. 

It  was  doubtless  the  construction  fflven  by 
the  Kentucky  court  to  the  statute  wnlch  has 
caused  the  opinion  of  this  court  now  an- 
nounced to  nuiotaio  the  proposition  that  the 
traffic  over  the  bridge  which  crosses  the  river 
between  Kentucky  and  Indiana,  and  over 
which.  In  the  nature  of  tblaga,  there  can  be,  I 
thinb,  Dothing  but  inlerstaie  commerce,  is  not 
such  commerce.  Serious  as  I  conceive  to  be 
107]  the  violation  of  the 'Constitutton  which 
icsults  from  reeogni^Iog  the  right  of  a  state  to 
tax  gross  earnings  deriv^  from  Interstate  com- 
merce, the  premise  upon  wbleb  the  court  thus 
rests  its  opinion,  to  my  mind,  Is  a  yet  more 
evident  violation  of  the  ConstitutioD,  and  is 
more  pregnant  with  dangerous  results  to  our 
institutions. 

I  consider  it  a  new  and  startling  doctrine  to 
say  that  a  bridge  which  Is  situated  in  two 
states,  with  the  sanction  of  the  htw  of  both, 
which  has  been  made  a  post  route  by  act  of 
Congress,  Is  not  an  inslrument  of  inleratate 
commerce,  and  that  the  traffic  which  goes  over 
such  bridge  is  not  such  commerce,  and  that 
the  receipts  derived  from  or  charges  resultlag 
tnm  socb  business  are  not  receipts  derlvM 
fraa  interstate  commerce  business.  Pushed 
to  its  legitimate  conclusion,  this  premise  de- 
prives the  interstate  commerce  clause  of  the 
ConBtitutlon  of  Its  entire  efficacy,  and  Is.  I 
think,  in  direct  cocfllct  with  the  Constitution 
as  interpreted  by  this  court  from  the  founda- 
tion of  the  government.  I  need  go  no  further 
to  demonstrate  this  than  to  refer  to  the  recent 
decision  of  this  court  In  Covington  A  G.  Bri^e 
Co.  V.  Sentuekp,  164  U.  8.  204  [84:  963,  4 
Inters.  Com.  Rep.  049],  where  the  validity  of 
an  act  of  the  legislature  of  Kentucky  regulat- 
ing the  rate  of  tolls  to  be  charfied  for  traffic 
over  a  bridge  between  Covington,  Kentucky, 
and  Oinclnnatl,  Ohio,  was  considered.  In  the 
course  of  the  opinion  this  court,  speaking 
through  Mr.  Justice  Brown,  said  (p.  817 
[968T): 

"This  case  Involves  the  right  of  one  state  to 
fix  charge*  for  the  transportation  of  persons 
and  proper^  over  a  bridge  omoectlng  ft  with 
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another  state,  without  the  assent  of  Congress 
or  such  other  state,  and  thus  involving  the 
further  inquiries,  first,  whether  such  traffic 
across  the  river  Is  interstate  commerce;  and, 
second,  whether  a  bridge  can  be  considered  as 
InstrumeBt  of  such  oommeroe.** 

Both  these  q|uestions  were  answezed  in  tlw 
affirmative  on  the  authority  of  Gloveetter  Feriy 
Co.  V.  F^ineplvania.  114  U.  B.  196  [29: 168,  1 
Inters.  Com.  Rep.  882],  and  WabatA.  8t.  L.  A 
P.  B.  Co.  V.  niinoie.  118  U.  B.  557  [80:  344,  1 
lotere.  Com.  Bep.  81].  These  cases  were  held 
to  be  directly  in  point.  The  first  denied  the 
right  of  the  state  to  impose  a  tax  upon  tte 
franchise  of  a  ferry  company  operating  be- 
tween the  states  of  Fenosylvaiila  and  New 
Jersey,  while  the  second  'denied  to  the  [168 
state  of  Illinois  the  power  of  regulatiog  the  rat» 
of  railway  charges  between  Illinois  and  New 
York.  Where,  may  I  ask,  can  the  line  of  dis- 
tinction bedrawn  between  the  Covington  Bridge 
Cem  and  thist  The  bridge  in  the  former  case 
was  one  between  Kentucky  and  Ohio  over  the 
Ohio  river,  the  bridge  here  Is  over  the  same 
river  betireea  Kentucky  and  Indiana.  ,  Cer- 
tainly, it  cannot  be  said  that  there  la  some- 
thing peculiar  to  the  state  of  Indiana  which 
causes  the  bridge  between  that  state  and  Ken- 
tucky not  to  be  an  iostroment  of  Interstate 
commerce,  and  tlie  baffle  over  it  not  to  he  in- 
terstate commerce,  when  the  contrary  is  the 
case  as  to  a  bridge  b^ween  Centacky  and 
Ohio. 

The  contention  that  although  the  traffic 
over  the  bridpe  may  be  interstate  commerce 
and  the  receipts  mm  said  traffic  be  inter- 
state commerce  receipts,  yet  the  tolls  paid  to 
the  bridge  company  are  not  receipts  from  in- 
terstHte  commerce  Diisioess  transacted  by  the 
brtdfre  company,  is  a  mere  distinction  wuhout 
a  difference.  What,  may  I  again  ask,  is  the 
loll  paid  to  the  company  for  the  use  of 
the  bridge  but  the  result  of  a  contract  en- 
tered Into  for  the  purpose  of  carrying  on  In- 
terstate commerce.  In  the  Covington  Bri^ 
Gate  the  sole  question  was  as  to  the  right  of 
the  state  of  Kentucky  to  regulate  the  amount 
of  tolls  to  be  received  by  the  bridge  comptiny. 
The  right  of  the  state  was  denied  on  the  ground 
that  the  tolls  were  a  matter  of  interstate  com- 
merce, tbat  is,  that  the  business  of  operating  the 
bridge  and  charging  for  the  use  thereof  was  in- 
terstate commerce  and  not  subject  to  state  con- 
trol. In  that  case,  then,  the  tolls  were  adjudged 
to  be  receipts  from  interstate  commerce;  in  the 
case  at  bar,  they  are  declared  not  so  to  be. 
Tbe  far-reaching  consequence  of  this  asserted 
disUnction  Is  well  calculated  to  arouse  solid- 
tude  for  the  future.  A  large  portion  of  the 
interstate  commerce  business  of  the  country  la 
carried  on  by  freight  lines.  These  lines  ar- 
range with  the  railways  for  transportation, 
pay  them  a  charge  or  toll,  and  upon  this  basis 
afrord  the  public  increased  business  facilities. 
Under  tbe  supposed  distinction  all  this  Inter- 
Btate  commerce  traffic  ceases  to  be  such,  and  the 
whole  of  tbe  gross  receipts  become  taxable  in 
everystate  through  which  the*business  [169 
passes.  The  freQtht  lines  do  not  transport  the 
merchandise;  the  railways  do;  therefore  tbe 
receipts  of  the  freight  lines  as  to  such  lines  are 
not  interstate  commerce  teeeipts.  This  Illus- 
tration Is  but  one  of  the  many  which  at  once 
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fuggest  tbemaelres.  All  the  expreu  bud- 
ness,  the  ileeplog-cer  bustoees,  the  task  Hoes 
and  maoifokt  other  formB  of  iaientate  com- 
merce,  will  be  itrtckeD  down  if  the  rule  now 
applied  to  the  tolls  of  aa  iotentate  bridge  be 
eoforced  as  to  otbct  meana  of  iotentate  com- 
merce. 

Where,  tlBO,  I  submit,  does  a  distinction  ex- 
ist between  this  case  and  the  case  of  the  ferry 
between  PeonifylTania  and  New  Jersey,  ood- 
aldeted  la  the  Qloueeder  Firm  Cbw,  or  the 
attempt  of  tba  state  of  IHIdoIs  to  legnlate 
freight  charges  between  that  state  and  New 
York,  embraced  In  the  WabeuH  Com,  tupraf 
Manifestly,  there  is  an  Irreconcilable  conflict 
between  the  decision  in  this  case  and  the  rul- 
ings of  the  court  in  the  cases  just  cited.  It 
follows  that  in  order  to  maiotaio  the  tax  in  the 
case  at  bar  the  decialons  referred  to  must 
be,  and  are,  as  I  conceire,  substantially  over* 
ruled  by  the  opinion  now  announced. 

Nor  can  I  see  the  slightest  relevaney  to  the 
Issues  in  this  caueeof  the  decision  in  Jms  York, 
L.  B.  A  W,  JS.  Os.  T.  Ann^y/tontd,  168  n.  8. 
481  [88: 1048],  In  that  case,  the  court  consid- 
ered a  statute  of  PeunaylTanIa  which  author* 
tzed  the  impoaitloa  of  a  tax  upon  the  gross  re- 
cdptsof  companies  (or  tolls  and  transporta- 
tion derived  from  railroads,  etc.,  ntuated 
^thin  <A«  state.  The  Erie  ounpanj  held  and 
opcrsted  several  branch  lines  Ij/tng  vhoUg 
uit/iia  Vte  ttaU  tff  Penmylvania,  and  permitted 
other  rsilroad  companies  to  oae  such  bnocb 
Itnee  or  portions  thereof,  and  the  taxes  there  in 
question  were  laid  upon  the  lolls  so  received 
by  the  Erie  company  from  its  lessees.  Such 
receipts,  of  course,  were  merely  the  income 
derived  from  property  lying  wholly  within  the 
state  of  PenosylTania. 

Obviously,  the  mere  fact  that  corporatiooB 
who  practically  rented  property  wholly  in 
Pennsylvania  and  paid  rent  charges  tbereon.dld 
business  outside  of  the  stato,  could  not  exempt 
tbe  landlord  (the  Erie  company)  from  paying 
taxes  on  the  rentals  so  received  from  Its  tenants 
170]  for  property  wholly  in  "Pennsylvania. 
Is  tbero  any  ground  for  coDteoding  here  that 
the  HeoderM>D  bridge  is  wholly  in  Kentucky, 
wfaeo  tbe  fact  is  that  It  ia  both  In  Kentucky 
and  Indiana^  and  that  no  business  can  be  done 
over  it  which  Is  not  necessarily  bnsiaess  done 
in  both  stales  and  lietweeo  both  states? 
That  there  was  no  intention  in  the  SSrie  Que  to 
question  tbe  settled  doctrine  as  to  the  want  of 
power  in  a  state  to  tax  interstate  commerce,  or 
tbe  sroes  receipts  derived  therefrom,  is  con- 
clusively shown  by  the  express  language  of 
tbe  opinion,  where  It  was  declared  (p.  487 
[1045])  that  It  waa  needless  to  review  tbe  pre- 
vious decisions  of  this  court,  holding  tbst  a 
tax  laid  upon  gross  receipts  derived  from  Inter- 
state commerce  put  a  burden  upon  commerce 
among  tbe  states  and  was  void,  because  the 
proposition  the  decisions  were  quoted  to  sus- 
tain was  regarded  as  thoroughly  established. 
80.  likewise,  at  page  ^  [1045],  an  extract  was 
made  from  the  decision  fii  Fbttat  Teleg.  Calte 
Co:  V.  ASamt,  156  C.  8.  688, 096  [80:  811, 816, 
6  Inters.  Com.  Rep.  1],  and  tbe  doctrine  there 
declared  was  approved,  to  wit.  that  a  tax,  by 
whatever  name  Imposed,  was  valid  where  tbe 
amount  of  the  tax  waa  made  dependent  in  fact 
on  the  value  of  the  proper^  of  the  taxpi^er 
960 


situated  within  the  Jurisdiction  of  the  state  tea- 
posing  the  tax. 

How  can  It  In  reason  be  said  that  a  oaia 
which  proceeded  aelely  upoa  the  0oond  thai 
tbe  rentals  wU6h  were  taxed  were  Uw  fraUa  of 
property  which  lay  wholly  within  tbe  stata 
of  Pennsylvania  Is  authority  supporting  the 
OToposition  now  malnialDed  that  we  stato  o( 
Eentucky  has  the  right  to  tax  the  gross  reoeipis 
derived  from  business  not  done  wlu^v  witnfai 
the  state,  bat  con^tlne  of  \si3M  and  ctaarxea 
derived  from  the  operation  of  a  bridge  eltaaled 
between  that  sUte  and  the  stete  of  Indiana, 
and  which  tolls  and  charges  this  court  hai 
recently  declared  In  tba  Ootnngl»n  Bri^  0am, 
fupra,  constitute  recelpte  from  Intentata  cms* 
merce  business  T 

I  am  authorized  to  state  that  Mr.  Justice 
ruid,  Mr.  Justice  Hfcrlaii,  and  Mr.  Jnstioa 
concur  te  tUs  dlaseuL 


ADAU8  EXPRESS  OOUPAITT,  [171 
«. 

KBNTUOKT.t 
0se  8.  a  Beporter^  ed.  in-IK) 


fhincMsi  itttaUon  «f  interwM$  exprm 


L  Ttaewonl"fraDoblse"as  osed  lBKr-Btat.UI^ 
I  4DT7.  provldlDf  for  taxes  on  tbe  fraoohlM  of 
every  "oorporaUon,  compear,  or  assootatton  hav- 
tais  or  exerotslna  any  special  or  erolostve  prtvS- 
leae  or  f  ranoblse  not  aUowed  tv  law  to  oatatal 
pettoiw.  or  performiDB  aoj  pabllo  snrlea,*'  k 
not  employed  In  a  teobntoal  seose,  bat,  oonstn* 
Ins  tbta  SMtton  wltb  H  407&-I0S1,  tt  la  sdalo  tbat 
tbe  legislature  Intended  tbat  Um  entire  propertf. 
taORltde  and  intaogitile,  of  all  foreign  and  de- 
mestto  oorporatloDa  and  all  (orelan  and  domeUe 
oompantea  poaseeslnc  no  fraoobise  should  lie  vei- 
ned as  an  entirety,  tbe  value  of  tbe  tancible 
property  be  dedactad,  and  tbe  valoe  of  the  to- 
tanglbla  property  thos  asoertalned  be  taxed  oa- 
der  tbese  provWooa. 

t.  BsUmatlof  tba  property  of  an  Intecatato  ex- 
prees  oompany  as  an  entirety,  and.  after  deduoU 
Ina  tbe  value  of  all  tangible  property,  saswilna 
Its  totnosrlble  property  vltbln  tbe  state  00  tbe 
basis  of  tbe  mileage  of  Its  llnes  wlibln  and  with- 
out tbe  state,  are  not  in  violation  of  tbe  oomn 


IThe  fall  Utle  of  this  ease  00  the  docket  is  Levi 
O.  Weir,  Presldeat  of  tlie  Adams  Express  OampaBy. 
Appellant,  v.  L.  C  Ncmnan,  Auditor  Of  Pabbe  Ai» 
counts  for  tbe  Commonwealth  of  Kaavatkj. 


Nora.— At  to  dfrset  toMs,  sea  nototoSoholsr  t. 

Bew.  18:  SO. 

A»  to  power  of  itata  to  tax,  see  note  to  DobUnav. 
Brie  County  Oomi*.  10:100: 

That  taxation  of  Koeft  or  ■harei  <n  eprporoMM 
does  not  fmpair  <a>Hoation  eofUrvets;  tasotleafl^ 
■hares  of  nottonot  batOtt  and  other  eorporoHOMS,— 
eee  note  to  Providence  Bank  v.  BlUtags.  7i  9K. 

Am  to  txemvtionfrom  taxtUion;  lOtethar  a  eomtnet 
or  not:  not  ImpUsd,— eee  note  to  TwAcr  v.  Vseguaaa, 

As  to  wlien  on  IftfuneMon  le  rsilffaht  Ihs  eeHnUsa 
ofatooB  wta  be  gnaUed,  see  notetoDowa  v.  Ght> 
oago,  90:  fl6. 

As  towhM  fom  ««gallir  mmt±  tan  bsrseawrsd 
basic,  see  note  to  BnUnev.  Tan  Afsdale.Sl:81 
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dMM  or  of  the  Vadenl 

OcnwtltutfoD. 
IL  The  role  of  nnlfomttr  ii  not  rkdatod  or  mar 
nnlAwtuI  diaerlmtaatton  made  betweeo  ta<HTid> 
Ml  nxpajera  and  oorporaOona.  compaolea,  and 
■■Ofilannna  br  tbe  feot  tbat  tbe  iotonirlble  prop- 
wtr  <tf  mob  oorporatlODS.  oompanlea,  and  aato- 
olatioiiB  to  taxed  by  Kj,  Stat.  18M.  I  4077.  by  a 
■onMirbat  dtOereDt  oMde  trom  that  of  IndlvMual 
tazpayeia. 

4.  The  taxatlOD  of  Intangfble  propertj  vUota  baa 
not  boea  taxed  H  taovlbie  vntmtr  li  not  tn  vio- 
latlon  of  Kj.  Oonat.  I  ITS,  requirinc  all  nooex- 
empt  property  to  be  BflMOKd  at  lu  fair  oaah  Taloe, 
orll7i.requli1iiKltlobe  taxed  in  proportloa  to 
tta  Talue,  and  tbat  oorporate  property  ebaU  pay 
the  Mme  nto  of  taxation  paid  by  tedlrtdoal 

IHaBBe.] 

Armud  Dtember  11,  U,  1896.  Dtetitd  March 

IS,  1897. 

APPEAL  from  a  decree  of  tbe  CirctiU  Conrt 
of  tbe  Uotted  States  for  tbe  Dtiitrlct  of 
KentuckT  luiufning  a  demurrer  and  dlsmiBs- 
Ing  a  aoH  in  equi^  brougbt  by  the  Adams 
SipnH  Compaoy.  platotiff,  against  L.  0. 
Norman,  auditor  of  public  accounts  of  Ken- 
tncky,  to  eojolQ  the  collectioo,  etc.,  of  taxes 
against  said  companr,  under  the  Keotnckr 
act  of  November  11,  1888  (Kj.  Stat,  mi 
PL  1881).  AffirmA 

Hutement  by  Mr.  Chief  Justice  Fallen 
Tbia  wasabill  filed  in  tbe  circuit  court  of  the 
United  BUtes  for  tbe  district  of  Kentucky  on 
bebalf  of  tbe  Adams  Express  Company  to  en- 
Join  tbe  collection  and  certiflcation  or  (axes 
asaioBt  it  for  the  yeiir  1885  under  an  act  of 
Kentucky  of  November  11, 1882,  entitled  "An 
Act  Relating  to  Rerenne  and  Taxation,"  car- 
ried forwara  as  chapter  108  of  Uie  compila- 
tion of  tbe  Kentucky  Statntee  tA  1884.  page 
1281 .  Tbe  case  comes  to  this  court  oo  ap- 
peal from  a  decree  of  tbe  circuit  court  sustain^ 
fng  a  demurrer  and  dismisalng  tbe  bill  as 
amended.  Tbe  decree  proceeded  on  tbe 
groaods  rtated  Judge  Barr  In  tho  opinion 
of  tbe  conrt  lo  KVstorn  U.  TeUg.  Cto.  t.  Ifor- 
man,  77  Fed.  Rep.  18. 

Tbe  bill  charged  tbe  statute  of  Kentucky, 
under  which  tbe  tax  complained  of  was  leTied, 
to  be  lo  contraTenlfoo  of  the  Constitution  of 
tbe  United  States,  and  also  of  171, 173,  sod 
174  of  tbe  Constitution  of  Kentucky.  Sim- 
ilar aTerments  to  tbose  considered  In  Adamt 
Xtp.  Cb.  T.  Ohio  State  Avdttor^  1«6  U. 
a  184  [mfs,  688],  appear  in  this  UU,  and 
need  not  be  repeated  at  length,  It  is 
stated  tbat  tbe  Adams  Express  Company  bad 
DO  property  In  tbe  state  of  Kentucky  In  the 

J ear  189S,  except  certain  horses,  wagons, 
ameso,  tracks,  safes,  office  fixtures,  and  other 
apptlaoces,  located  at  differeot  potots  in  the 
state,  and  that  all  of  said  property,  ioduding 
the  moneys  and  credits  of  toe  compaoy  within 
the  state,  were  duly  returned  and  assessed  for 
state,  county,  municipal,  and  other  purposes; 
tbat  tbe  said  cash  value  of  tbe  same  was 
iS6,  614.58,  and  tbat  the  taxes  thereon  were 
duly  paid;  and  that  the  tax  complained  of  is 
an  assessment  for  slate,  ooonty,  municipal  and 
other  porpoan  on  Uie  fnrthar  sun  fd  (1.468,- 
<M0. 


Sections  171, 172, 174,  and  181  of  the  Oonrtl- 
totlon  are  as  follows; 

"Sec.  171.  Tbe  geDeral  assembly  shall  pro- 
vide by  law  an  annual  tax,  which;  with  other 
resources,  shall  be  sufficient  to*defray  [173 
the  estimated  expenses  of  the  commonwealth 
for  each  fiscal  year.  Taxes  shall  be  levied  and 
collected  for  public  purposes  only.  They  shall 
be  unllorm  upon  all  property  subject  to  taxa- 
tion within  the  territorial  limits  of  the  author- 
ity levying  tbe  tax;  and  all  taxeasballbe  levied 
and  collected  by  general  laws. 

"Sec.  173.  A|l  property  not  exempted  from 
taxatioD  by  this  Constitution  shall  be  assessed 
for  taxation  at  its  fair  cash  value,  estimated  at 
tbe  price  it  would  bring  at  a  fair  voluntary  sale; 
and  any  officer,  or  other  person  authorised  to 
assess  values  for  taxation,  who  shall  commit 
any  wilful  error  In  the  performance  of  his 
duty,  shall  be  deemed  guilty  of  misfeasance, 
and  upon  conviction  thereof  shall  forfeit  his 
office,  and  be  otherwise  punished  aa  may  be 
provided  by  law.* 

"Sec.  174.  All  property,  whether  owned  by 
natural  persons  or  corporations,  shall  be  taxed 
in  proportion  lo  its  value,  unless  exempted  by 
this  Constitution:  and  all  corporate  property 
shall  pay  tbe  same  rale  of  taxation  paid  by  in- 
dividual property.  Nothing  in  this  Constitu- 
tion shall  be  coostrued  to  prevent  the  general 
assembly  from  providing  for  taxation  based  on 
income,  licenses,  or  franchises." 

"Sec.  181.  The  general  assembly  shall  not 
impose  taxes  for  tbe  purposes  of  any  county, 
dty,  town,  or  other  municipal  corporation,  bnt 
may,  by  general  taws,  confer  on  the  proper 
autborltles  thereof,  respectively,  the  power  to 
assess  and  collect  such  taxes.  The  general  ns- 
sembly  may,  1^  general  laws  only,  provide  for 
tbe  payment  of  license  fees  on  franchises, 
stock  used  for  breeding  purposes,  tbe  various 
trades,  occupations,  and  professions,  or  a 
special  orexeise  tax;  and  may,  by  jieneral  laws, 
delegate  tbe  power  to  counties,  towns,  dtles, 
and  other  municipal  corporations,  to  impose 
and  collect  license  fees  on  stock  used  for  breed- 
ing purposes,  on  franchises,  trades,  occupa- 
tions, and  professions." 

Sections  180  to  808  refer  to  corporations,  tbe 
latter  section  readlog:  "Tbe  word  •corpora- 
tion' as  used  In  this  Constitution  shall  embrace 
joint  stock  companies  and  associations." 

Chapter  ICS  of  tbe  Compilation  of  1894  is  di- 
vided Into  articles  aa  well  as  sections,  and  may 
be  referred  to  by  way  of  'convenience.  [174 
There  are  somesligtat  differences  from  tbeact  of 
1893,  not  materialto  be  noted.  Tbe  1st  article 
contains  the  general  provisions  relating  to  the 
assessment  and  collection  ot  taxes  "upon  oil 
properly." 

Sections  4010  and  4020are  as  follows: 

"Sec.  4019  All  annual  tax  of  43i  cents  upon 
eacb  $100  of  value  of  all  property  directed  to 
be  assessed  for  taxation,  as  oereinafter  pro- 
vided, shall  be  paid  by  the  owner,  person,  or 
corporation  assessed.  The  aggregate  amouat 
of  Ux  realized  by  all  asBessmeots  f>tiiill  be  for 
the  following  purposes:  FItteen  (15)  ccots  for 
the  ordinary  expenses  of  the  government;  five 
(5)  cents  for  the  use  of  tbe  sinking  fund; 
twenty-two  (82)  cents  for  the  support  of 
the  common  schools,  and  (  of  1  cent  for  the 
Agricnltnral  and  Mechanical  Ccdlcfs,  as  now 
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provided  by  law,  by  an  act  entitled,  'Ad  Act 
for  the  Benefit  of  the  Aericultural  and  Me- 
cbnnical  College,'  approved  April  29,  1880,  In- 
eluding  ibe  necessa^  traveling  expenseaof  all 
pupils  of  the  stale  eotilled  to  Tree  tuition  io 
Bald  college,  aad  who  continue  students  for  the 
period  of  ten  months,  unless  nnavoldsblj^  pre- 
Tenfed, 

*'8ec.  4020.  AU  real  and  personal  estate 
within  this  state,  and  all  personal  estate  of  per- 
sons residing  in  tbia  state,  and  of  all  corpora- 
tions orgaoized  under  the  laws  of  this  state* 
whether  the  property  be  in  or  out  of  this  state, 
including  lotaoglble  properly,  which  shall  be 
considered  and  estimated  in  nxiagtbe  value  of 
corporate  franchises  as  hereinafter  provided, 
shall  be  subject  to  taxation,  unless  the  same  be 
exempt  from  taxation  by  the  ConstituttoD,  and 
shall  be  assessed  at  its  fair  cash  value,  estimated 
at  the  price  It  would  bring  st  a  fair  voluntary 
sale." 

Artlde  9  relates  to  the  assessment  of  prop- 
erty by  the  assessors,  to  wboih  every  person  In 
the  common  weahb  must  give  in  a  list  of  all  his 
properly  under  oatb. 

Section  4058  provides  for  schedules  with  In- 
terrogatories  to  be  propounded  to  each  person, 
"with  affidavit  thereto  attached,  to  be  signed 
and  sworn  to  by  the  person  whose  property  Is 
assessed."  The  schedules  contain  a  long  list  of 
1 7  5]items,  including  all  forms  of  tangible  and 
intangible,  real,  personal,  and  mixed  property, 
the  eonmeratioQ  being  exceedingly  minute. 
The  first  eleven  items  relate  to  Iwods;  notes 
secured  by  mortgage;  other  notes;  accounts; 
cash  »D  hand;  cash  on  deposit  In  bank;  cash  on 
deposit  with  other  corporations;  cash  on  deposit 
with  individuals;  all  other  credits  or  money  at 
Interest;  slock  in  joint  slock  companies  or  as- 
sociations: stock  in  foreign  corporations. 

The  I  bird  article  covers  the  assessment  of 
corporations;  cori>OTations  generally;  banks 
and  trust  companies;  bidMing  and  Imo  asso- 
ciutioQs;  turnpikes. 

Sections  4077,  4073.  4079,  4080,  4081,  4062, 
and  4091  are  as  follows: 

"Sec.  40T7.  Every  rdlway  company  or  cor- 
poration, and  every  incorporated  bank,  trust 
company,  guarantee  or  security  company,  gas 
company,  water  company,  ferry  company, 
bridge  company,  street-railway  company,  ex- 
press company,  electric-light  compuy.  elec- 
tric-power company,  telegraph  otHnpany,  preas- 
despatch  company,  telephone  company,  turn- 
pike company,  palace-car  company,  dining-car 
company,  sleeping  car  company,  chair  com- 
pany, and  evei7  other  like  company,  corpora- 
tion, or  association,  also  every  other  corpora- 
tion, company,  or  association  having  or  exer- 
cising any  special  or  exclusive  privilege  or 
franchise,  not  allowed  by  law  to  naturar per- 
sons, or  perfotming  any  public  service,  shall, 
in  addition  to  the  other  taxes  Imposed  on  it  by 
law,  annually  pay  a  tax  on  its  franchise  to  the 
state,  and  a  local  tax  thereon  to  the  coaoty,  in- 
corporated dty ,  town,  uid  taxlog  district  where 
Its  franchises  may  be  exerdsed.  Tba  auditor, 
treasurer,  and  secrelair  of  state  are  bereby 
constitDtcd  a  board  of  valuation  and  assess* 
ment,  for  fixing  the  value  of  said  franchise, 
except  as  to  turnpike  companies,  which  are 
provided  for  In  %  4005  of  thb  article,  the  place 
or  places  where  nch  local  lazes  are  to  be  paid 
•68 
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by  other  corporations  on  their  franchises,  and 
how  apportioned  where  more  than  ooe  jarisdic* 
tionis  entitled  toashareof  such  tax  shall  be  de- 
termined by  the  board  of  valuation  and  asses^^ 
ment,  and  for  the  discharge  of  such  other  dotfea 
as  may  be  *impoaed  on  them  by  this  act.  [1 76 
The  auditor  shall  be  chairman  at  said  Board, 
and  shall  convene  the  same  from  time  to  time, 
as  the  business  of  the  board  may  require. 

"Sec  4078.  In  order  to  determine  (he  vatoa 
of  the  franchises  mentioned  in  the  neJtt  pr^ 
ceding  section,  the  corporations,  compaadei; 
and  associations  mentioned  in  tba  next  preoed- 
log  section,  except  banks  and  trust  eompaolea 
whose  statements  shall  be  filed  as  hereinafter 
required  by  %  40S2  of  this  article,  shall  anno- 
ally,  between  the  l5th  day  of  September  and 
the  1st  day  of  October,  make  and  deliver  to 
the  auditor  of  public  accounts  of  this  state  a 
statement,  verified  by  its  president,  cashier, 
secretary,  treasurer,  manager,  or  other  chief 
officer  or  agent.  In  such  rorm  as  the  aadttor 
may  prescribe,  showing  the  following  facts, 
etf..*  the  name  and  principal  place  of  buslnesa 
of  the  corporation,  company,  or  association; 
the  kind  of  business  engaged  in;  the  amount 
of  capital  stock,  preferred  and  common;  the 
number  of  shares  of  each;  the  amount  of  stock 
paid  up;  the  par  and  real  value  thereof;  tba 
highest  price  at  which  such  sio^  waa  sold  tt 
a  bona  fide  sale  within  twelve  moatbs  next 
before  the  15th  day  of  September  of  the  year 
In  which  the  statement  Is  required  to  be  made; 
the  amount  of  surplus  fund  aad  undivided 
profits,  and  the  value  of  all  other  assets;  tha 
total  amoaot  of  Indebtedness  as  principal, 
the  amount  of  gross  or  net  earalngs  or  income, 
including  Interest  on  investments,  and  Inconeo 
from  all  other  sources  for  twelve  months  vest 
preceding  the  IStb  day  of  September  of  the  year 
in  which  the  statement  is  required;  the  amount 
and  kind  of  tangible  property  in  this  state,  aad 
where  situated,  assessed,  or  liable  to  assess 
ment  In  this  state,  and  the  fair  cash  valoa 
thereof,  estimated  at  the  price  It  would  bfiuc 
at  a  fair  voluntary  sale,  aad  such  other  facts 
as  the  auditor  may  require. 

"Sec.  4070.  Where  the  line  or  lines  of 
any  such  corporation,  company,  or  assoclatioa 
extend  beyond  the  limits  of  the  state  or  county, 
the  statement  shall,  in  addition  to  the  other 
facts  hminbifore  required,  show  the  length 
oir  the  entire  lines  operated,  loaned,  leased,  or 
controlled  in  tfalsstate.aod  in  each  county. Incor- 
porated *city,lown,or  taxing  district,and[177 
the  entire  line  operated,  oontrolted,  leased,  or 
owned  elsewhere.   If  the  corporatioD,  com- 

Esny,  or  association  be  organized  uoder  the 
iws  of  .any  other  state  or  govemuMBt,  or 
organized  and  IncOTporated  In  this  sti^  but 
operating  and  conducting  its  business  io  other 
states  as  well  as  in  this  state,  the  statement 
shall  show  the  following  facts,  io  addition  to 
the  facts  hereinbefore  required:  The  gnm 
net  income  or  earnings  received  in  this  stale 
and  out  of  this  state,  on  buslaeat  done  Io  thia 
Slate,  and  the  entire  gross  receipts  of  the  eor^ 
poration,  company,  or  association  in  this  stale 
and  elsewhere  during  Uw  twelve  months  uot 
before  the  15tb  day  of  September  of  the  year 
in  which  the  assessment  is  required  to  be  miade. 
In  cases  where  any  of  the  facts  above  required 
are  impoaslble  to  be  ausweied  oorrecttv,  or 
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1  Dot  afford  anr  valaiible  informatiOD  in 
enuioio;  the  Talue  of  the  franchises  to  be 
ed,  tliesaid board  mayexcusetbeofficerfrom 
Eweringfiiicb questions:  Provided,  Tbataaid 
ard.  from  said  statement,  and  from  such 
ler  evidence  u  tt  may  bare,  if  such  corpo- 
ion,  company,  or  association  be  organized 
der  tbe  lawa  of  tbia  state,  shall  flx  the  value 

tt>e  capital  stock  of  tbe  corporation,  com- 
ny,  or  aasoctatioo,  as  provided  in  tbe  next 
cceeding  section,  and  from  tbe  amount  thus 
:ed  shall  deduct  tbe  assessed  Talue  of  all 
property  assessed  Id  this  state,  or  in 
e  coaotks  where  situated.  Tbe  remainder 
us  f  oond  shall  be  tbe  value  of  its  corporate 
ajacbiae  subject  to  taxation  as  aforesaid. 
'  'Sec.  4060.  If  the  corporatton,  company,  or 
sociation  be  organized  under  tbe  laws  of  any 
lier  state  or  government,  except  as  provided 
I  tbe  next  section,  the  board  shall  fix  tbe 
alue  of  tbe  capital  stock  as  hereinbefore  pro- 
Ided.  and  will  determine  from  tbe  amount  of 
le  gross  receipts  of  socb  corporation,  com- 
aoy .  or  aasoctatlon  In  this  state  and  elsewhere, 
le  proportion  which  tbe  gross  receipts  in  this 
tate,  within  twelve  months  next  before  tbe 
5th  day  of  September  of  tbe  year  in  which 
tie  assessment  was  made,  bear  to  tbeeo  tire  gross 
ecelpts  of  tbe  company,  tbe  same  proportion 
»f  the  Tslue  of  tbe  entira  capital  stocti ,  less  the 
1 78]  assessed  value  of  tbe  tangible  'property 
issessed  or  liable  to  assesaoieot  In  this  sute, 
ifaall  be  tbe  correct  value  of  tbe  corporate 
rancbise  of  sucb  corporation,  company,  or 
usociation  for  taxation  In  this  state. 

"Sec  4081.  If  tbe  corporation  organized 
inder  tbe  laws  of  this  state  or  of  some  other 
itate  or  goversment  be  a  railroad,  telegraph, 
telephone,  express,  sleeping,  dioing .  palace,  or 
irfamir  car  company,  the  lines  of  wnicb  extend 
kteyoBd  tbe  limits  of  this  state,  the  said  board 
wlJ]  fix  tbe  value  of  the  capital  stock  as  herein- 
before provided,  and  that  proportion  of  tbe 
value  of  the  capital  stock  wbicb  the  length  of 
tbe  lines  operated,  owned,  leased  or  controlled 
la  this  stale  bean  to  tbe  total  length  of  tbe 
lines  owned,  leased,  or  controlled  In  this  state 
and  elsewhere,  shall  be  considered  in  fixing  tbe 
value  of  the  corporate  franchise  of  such  corpo- 
ration liable  for  taxation  in  this  state:  and 
sacb  corporate  franchise  shall  be  liable  to  tax- 
ation in  each  county.  Incorporated  city,  town, 
or  district  through  or  into  wbleb  such  lines 
pass,  or  are  operated,  in  tbe  same  proportion 
that  the  length  of  the  line  in  such  county,  city, 
town,  or  district  bears  to  the  whole  length  of 
lines  in  the  state,  less  tbe  value  of  any  tangible 
proper^  assessed,  or  liable  to  assessment,  in 
any  sncn  county,  dty.  town,  or  taxing  district. 

Sec.  4083,  Whenever  any  persons  or  asso- 
ciation of  persons  not  being  a  corporation  nor 
having  capital  stock,  shall,  in  this  state,  engage 
in  the  bustness  of  any  of  the  corporations 
mentioned  In  the  1st  section  of  this  article, 
then  the  capital  and  property,  or  tbe  certifinates 
or  other  evidences  oi  the  rights  or  interesls  of 
the  holders  thereof  in  tbe  buMoess  or  capital 
and  propoty  employed  therein,  shall  he  deemed 
aad  treated  as  tbe  capital  stock  of  such  person 
or  association  of  persons  for  tbe  purposes  of 
taxation  and  all  other  purposes  under  this 
article,  in  like  manner  as  If  sucb  person  or 
association  of  persons  were  a  corporation." 
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"Sec.  4001.  All  taxes  assessed  against  sot 
corporation,  company,  or  association  under  this 
article,  except  ttanks  and  trust  com  pfinies,  shall 
be  due  and  payable  thirty  days  after  notice  of 
same  has  been  given  to  said  corporation,  com- 
pany, or  aasoclation  by  tbe  auditor;  and  every 
such  corporation,  company,  *or  associa-  [17tf 
tioo  failing  to  puv  its  (axes,  after  receiving  thirty 
days'  notice,  shall  be  deemed  delinquent,  and  a 
penalty  of  10  percent  on  tbe  amount  of  the  tax 
shall  attach,  and  thereafter  such  tax  shall  bear 
Interest  at  the  rate  of  10  per  cent  per  annum; 
any  such  corporation,  company,  or  association 
failing  to  pay  its  tsxes,  penalty,  and  iotereat, 
after  becoming  delinquent,  shsJI  be  deemed 
guilty  of  a  miedemeaaor,  and,  on  conviction, 
shall  be  fined  f50  for  each  day  the  same 
remains  unpaid,  to  be  recovered  by  indictment 
or  civil  action,  of  which  the  Franklin  circuit 
court  shall  have  jurisdiction." 

Tbe  4th  article  relates  to  the  asseseoient  and 
payment  of  taxes  by  railroads;  tbe  6th  to  dis- 
tilled spirits;  the  6th,  7th,  8tb,  and  9th  articles 
to  the  board  of  supervisors  and  the  collection  of 
taxes  and  tbe  revenue. 

Articles  10  to  13  relate  to  license  taxes, 
special  taxes,  privileged  taxes,  and  the  like; 
and  articles  18, 14,  and  15  prescribe  certain 
duties  for  designated  officers  touching  the  col- 
lection of  the  revenue.  Article  15  provides 
for  a  state  board  of  equalization  to  equalize 
the  assessments  cetnmed  to  tiiem  from  each 
county. 

MasrD.  Lavrrence  Huwell,  Jr.,  Clar- 
ence A.  Seward,  I&ank  B.  Piatt,  and  Jamet  O. 
Carter  for  appellant, 

Mr.  WiUlua  4.  Hendriek  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Section  4077  of  the  Compilation  of  the  Ken- 
tucky Statutes  of  1894  provides  that  each  of 
tbe  enumerated  companies  or  corporations, 
"every  other  like  company,  corporation,  or  aa- 
aociation;"  and  also  "every  other  corporation, 
company,  or  association  having  or  exercising 
any  special  or  exclusive  privilege  or  franchise 
not  allowed  by  law  to  naturnl  persons,  or  per- 
forming any  public  service,  shall,  in  addition  to 
the  other  taxes  imposed  on  it  by  law,  annually 
pay  a  tax  on  its  franchise  *to  the  staie.and  [1  SO 
a  local  tax  thereon  to  tbe  county,  incorporated 
city,  town,  and  taxing  district,  where  its  fran- 
chise may  be  exercised;"  and  In  the  succeeding 
sections  the  words  "franchise,"  "franchises, 
and  "corporatefra[ichise"areused.  Buttaklng 
tbe  whole  act  together,  and  in  view  of  tbe  pro- 
visions of  §g  4078-4081,  we  agree  with  tbe  cir- 
cuit court  that  It  is  evident  that  the  word 
"franchise"  was  not  employed  in  a  technical 
sense,  and  that  the  legislative  Intention  is  plain 
that  the  entire  propertv,  tangible  and  intangi- 
ble, of  all  foreign  and  domestic  corporations, 
and  all  foreign  and  domestic  companies  pos- 
sessing no  franchise,  should  be  valued  as  an 
entirety,  the  value  of  the  tangible  property  be 
deducted,  and  tbe  value  of  the  intangible  prop- 
erty thus  Bscerlained  be  taxed  under  these  pro- 
visions; and  as  to  railroad,  telegraph,  tele- 
phone, express,  sleeping  car,  etc..  companies, 
whose  lines  extend  beyond  the  limits  of  the 
state,  that  their  intangible  property  should  be 
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mewed  on  the  buk  of  ihe  mileage  of  their 
Ud«i  wMliio  aod  ivltboat  Ibc  state. 

But  from  the  valuatioo  od  the  mtleagia  basis 
the  value  of  all  tangible  property  to  dedacted 
before  the  taxation  is  applied. 

80  far  as  the  commerce  clause  and  the  14th 
Amendmeot  of  the  Federal  GoosUtqtloD  are 
concerned,  tbia  scheme  of  tazatioa  to  not  in 
cootraTeotloD  tberaof.  as  already  determlDed 
hi  Adanu  Brp.  Co.  t.  Ohio  State  Auditor,  166 
U.  8.  194  [ante,  688],  and  cases  cited. 

And  considered  aa  a  property  tax,  as  Id  our 
opinioD  the  prescribed  exaclioa  must  be  held 
tc  be,  we  regard  It  as  io  barmoar  with  the  pro- 
Tisiona  of  the  Constitution  of  the  common- 
wealth of  Kentucky.  The  property,  tangible 
and  iotanelble,  owned  by  corporations,  to  sub- 
jected to  like  taxatioo,  and  so  the  tangible  and 
intangible  property  of  indivldnato  associated 
together  In  companies,  and  while  the  proTisioni 
of  4077  and  4078  do  not  apply  to  all  Indf- 
Tidual  taxpayers,  yet  reference  to  %  4020  and 
the  schedule  which  must  be  returned  by  each 
taxpayer,  as  required  by  g  4058,  demonstrates 
that  individual  taxpayers  are  also  subjected  10 
taxation  on  all  their  intangible  oroperty,  what- 
ever they  may  be.  as  well  aa  on  all  their  tangible 
lSl]property.  As  pointed  out  by  *the  circuit 
court,  the  mode  of  the  assessment  of  the  intangi- 
ble property  of  companies,  corporations,  and  as- 
sociations meoiioned  in  ^  4077  and  that  of  iodi- 
▼idual  taxpayera  Is  different,  and  the  intangible 
properly  of  such  corporations,  companies,  and 
associations  may  in  some  respects  differ  from 
the  Intangible  property  belonging  to  Individual 
taxpayers,  but  there  Is  nothing  in  the  statute 
which  exempts  any  intangible  property  owned 
by  any  corporation,  company,  or  individual 
taxpayer  from  taxation,  or  discriminates  be- 
tween ibem. 

Section  174  of  the  Gonstltntlon  of  l^otucky 
provides  that  "all  property,  whether  owned  by 
natural  persons  or  corporations,  ahall  be  taxed 
In  proportion  to  its  ralue,  unless  exempted  by 
thU  Coostiliitioo;  and  all  corporate  property 
ahall  pay  the  same  rate  of  taxation  paid  by  in- 
dividual property.  Nothing  in  this  Constitu- 
tion shall  be  construed  to  prevent  the  general 
assembly  from  providing  for  (axation  based  on 
Income,  licenses,  or  fraocbtses." 

But  this  does  not  prevent  intangible  prop- 
erty from  being  taxed,  and  the  tax  mentioned 
Id  g  4077  Is  not  an  addilioDsl  tax  upon  the 
same  property,  but  ou  intangible  property 
which  has  not  been  taxed  as  tangible  prop- 
erty. 

We  concur  with  the  views  of  the  circuit 
court  that  neither  g  172  of  the  CoDslilulion  nor 
aov  other  section  conflnes  "the  levy  of  an  ad 
valorem  tax  to  laogihle  property;  but  as  de- 
cided by  the  Kentucky  court  of  appeals  in 
Levi  V.  ZouuriUe,  97  Ky.  894.  38  L.  R.  A.  480. 
it  does  require  the  levy  of  an  ad  valorem  tax 
upon  i>ersf)nal  property  aa  welt  as  real  estate, 
and  this  case  decides  that  a  license  tax  which 
to  not  a  property  tax  cannot  be  substituted  for 
an  ad  valorem  tax  upon  personal  property  en- 
gaged in  certain  commercial  pursuits  Id  the 
city  of  Loutoville.  It  does  not  decide  that 
%  171  of  the  ConstltutioD,  which  declares  that 
taxation  shall  be  uniform  upon  all  propcrtv 
subject  to  taxation  within  the  territorial  Umiu 
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<tf  the  aa^ioriliy  levying  the  tax,  appliee  to  tax- 
ation baaed  upon  income,  license,  or  franditoe. 
If  there  to  any  Intimation  upon  the  subject  tn 
tbto  case,  it  to  that  taxation  which  to  baeed 
upon  Income,  license,  or  franebiae  may  be 
classified  by  the  legislature;  and  as  to  Hcenaea, 
they  may  be  levied  upon  some  *employ-[182 
menttandocoupatlonsand  BotapoBOtbera.  If. 
however,  we  are  correct  tn  our  constnicUMi  o( 
the  Kentucky  statutes,  there  to  no  ground  for 
contending  that  there  is  a  want  of  uniformity 
in  the  levy  of  the  taxes  against  the  defendant, 
even  though  %  171,  requiring  untfonnity  of 
taxation  upon  all  property  subject  to  taxation, 
applies  to  taxatioo  based  upon  tncome,  llcenae, 
or  franchise,  and  to  given  us  broadest  poselMa 
construction." 

The  act  received  consideration  In  Bendengm 
Bridge  Oo.  t.  Com.  (Ky.)  81  8.  W.  488,  and 
the  court  of  appeals  of  Kentncl^,  apnikiag 
through  Grace,  J.,  said: 

"Thus  we  see  what  a  varied  meaning  thto 
term  'capital  stock '  may  have.  80  that  it  be- 
comes necessary  to  examine  and  aee  what  was 
the  object  and  meaning  of  the  legiriature  when 
using  thto  term  io  the  clause  before  quoted 
from  g  4079  of  oar  statutes.  In  thU  examina- 
tion it  becomes  important  to  notice  those  daoaes 
of  the  Constitution  in  reference  to  revenue  aod 
uxatioD,  and  see  what  was  contemplated  and 
enjoined  by  that  Inatrumenl  in  reference  to 
taxation.  Section  179  provides:  'That  all 
property  not  exempt  from  taxation,  by  thto 
Coastitutioo,  shall  be  assessed  at  Ito  fair  caah 
value,  estimated  at  the  price  It  would  bring  at 
a  fair  voluntary  sale.'   .   .   .   Section  174 

Krovides:  '  That  all  property,  whether  owned 
y  natural  persons  or  by  corporatiooa,  ahall  be 
taxed  in  proponion  to  ito  value,  unless  ex- 
empted by  this  Constitution,  and  all  corpmte 
proper^  riiall  pay  the  same  rate  of  taxatioB 
paid  by  Individual  property.  Nothing  in  thto 
Constitution  shall  tw  construed  to  preveut  tbe 
general  assembly  from  providing  for  taxation 
based  ou  Income,  licenses,  or  francblsea.' 
Thus  it  is  manifest  that  what  tbe  Coostitutioa 
intended  to  be  uxed  waa  property,— all  prop- 
erty; and,  as  to  corporations,  not  only  all  tancl- 
hle  property,  but  that  It  Intended  to  leave  tarn 
legtotature  of  the  state  free  to  tai  the  franeUaa 
of  corporations  if  It  so  desired;  that  the  prop- 
erty of  a  corporation  should  be  taxed  aa  the 
property  of  an  individtutl.  It  wOl  be  obeerved 
that  io  these  several  seettooa  qooted  *  cafrftal 
stock,'  'stock,' and  'aharea  of  stock' are  not 
mentioned  as  being  appropriate  terms  to  desig- 
nate tbe  subjects  of  taxation,  botit*ftay8[18S 
'property,'  'all  property,'  etc.  so  that  there 
might  be  00  confusion  as  to  wliat  that  lostni- 
meat  iotended.  Neither  to  (here  any  reaaoo  to 
suapect  that  the  legislature  did  not  understand 
tbe  language  and  meaoing  of  the  Constitotioa 
when  it  came  to  frame  the  revenue  laws  of  tbe 
state  under  It  now  under  conaidentiom. 
Neither  to  there  reason  to  suspect  that  it  did 
not  intend  and  endeavor  in  good  faith  to  carry 
into  effect  the  intent  and  meaoing  of  the  Coa- 
stitutioo. So  that  we  may  safely  Interpret  all 
words  end  phrases  (of  doubtful  aod  uncertain 
meaning)  in  eccordence  with  aod  so  as  to  ef- 
fectuate and  carry  out  that  intent.' 
Tbe  atatnte  thoa  oooatnud  cunot  be  over- 
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Town  for  fsilare  to  ooDfoim  to  the  require- 
«tits  of  %%  171,  ITS,  ud.n4  of  the  itate  Con- 
itntion. 

Iffr.  Justice  WUfe.  wttfa  whom  cODoar 
[r.  Justice  Field,  Mr.  Justice  Haxlan,  uid 
tr,  J-astlee  Brown,  diasenting: 
In  its  ultimate  am  lysis  the  legal  principles 
y  wblch  this  case  should.  In  our  opiniOD,  be 
ontroUed,  an  thoae  vhich  were  hy  m  deemed 
ecieive  in  Adam$  En.  Vo.  r.  Ohio  Stats 
tuOitor.  165  U.  S.  104  [anU.  6881.  It 
ollows  that  tbe  reasons  for  our  dissent 
tated  in  that  case  are  pertinent  to  this,  and 
re  rriterate  them  as  expressing  tbe  grounds 
or  onr  dissent  from  tbe  conclusioDS  reached 
>y  tbe  court  in  this  case.  The  facts  here,  how- 
iTer,  80  pointedly  exemplified  the  force  of  the 
vasons  for  our  disseot  in  Adams  Exp.  Co.  t. 
Ohio  8taU  AuditoT,  that  we  briefly  state 
.hem.  The  actual  value  of  all  the  tan- 
gible property  owned  by  the  express  com- 
pany in  Kentucky  was  $36,614.58.  This 
property  was  assessed  by  tbe  local  authorities 
for  that  amouDt  and  tbe  taxes  duly  paid.  In 
addition,  the  value  of  the  franchise  was 
asaessed  at  91,468,040,  a  dim>roportioii  enor 
mousty  in  excess  of  the  amount  imposed  by  the 
state  of  Ohio,  great  as  was  that  disproportion. 
The  operation  of  tbe  tax  is  addfliooally  illus- 
trated by  a  further  fact.  The  tax  imposed  in 
Ohio  and  held  to  be  valid  in  Adanu  Mrp.  Co, 
•w.  Ohio  8taU  AvOitor,  considered  with  ref- 
184]etence  to  the  routes  traveled  *by  the 
agents  of  the  express  company,  was  at  the  rate 
of  $250  per  mile,  whilst  In  this  case  tiie  tax 
levied  is  at  tbe  rate  of  $764  per  mile. 

Although  the  fundamental  legal  principles 
which.  Id  our  opinion,  should  have  controlled 
Adamt  Bkp,  Co.  t.  Ohio  State  Auditor,  are 
the  same  in  this  case,  there  are  yet  ma- 
terial differences   between   tbe  Kentucky 
and   the  Ohio  statutes,  which   we  think 
should  take  this  case  out  of  tbe  ruling  in  tbe 
furmer  case,  even  conceding  that  case  to  have 
been  correctly  decided.  The  tax  here  levied  is  a 
franchise  tax.   This  is  fully  demonstrated  by 
the  dissenting  opinion  in  Senderaon  Bridge  Co. 
V.  Kmtveky,  this  day  decided  (166  U.  S.  150 
{ante,  968]).   The  levy  here  sought  to  be  sus- 
tained, then,  Is  a  franchise  tax,  assessed  on  a 
joint-stock  company  which  has  no  franchise, 
tor  the  bill  alleges  that  the  express  company  is 
a  partnership  and  the  demurrer  concedes  it. 
Jnder  this  state  of  law  and  fact,  therefore,  tbe 
■  effect  of  holding  tbe  tax  now  in  question  valid 
la  to  decide  that  a  franchise  can  be  taxed,  when 
there  Is  no  franchise  on  which  to  levy  tbe  tax. 
This  can  only  be  escaped      contending  that 
the  right  of  the  express  company  to  do  inter- 
state commerce  business  in  Kentucky  resulted 
from  the  assent  of  the  state,  and  therefore  the 
doiog  of  such  business  was  equivalent  to 
accepting  a  franchise  from  the  state.   But  to 
announce  this  proportion  would  overthrow  the 
settled  rule  so  necessary  for  tbe  perpetuity  of 
ouriDStitutioDS  and  the  free  Intercourse  between 
tbe  states,  that  the  right  to  transact  interstate 
commerce  business  by  a  person  or  corporation 
la  protected  by  the  Constitution  of  tbe  United 
States,  and  does  not  depend  upon  tbe  mere 
grace  of  one  of  (he  states  of  the  Union. 
Jn  addUioi  to  tha  dear  disUnctiODs,  already 
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noted,  between  Adama  Exp  Co.  v  Ohio  State 
Auditor  and  this  case,  tbere  are  others  re- 
sulting from  the  difference  iMtween  the 
Ohio  and  the  Kentucky  statutes.  The 
Ohio  statute  considered  iq  Adams  Bxp.  Oo. 
V.  Ohio  State  Auditor,  purported  only  to 
tax  the  tangible  proper^  witbin  the  state, 
but  empowered  the  assessing  board  to  con- 
sider Its  value  as  augmented  by  the  uw 
to  which  such  property  migbt  be  put.  In 
Other  words,  the  Ohio  law,  as  construed  by  tbe 
supreme  court  of  the  state,  taxed  only  tangible 
"property  witbin  tbe  state  enhanced  in  [185 
value  by  Intangible  elements  outside  the  state. 
We  considered,  In  dissenting  In  tbe  Ohio  case, 
that  this  was  a  mere  disguise.a  distinction  with- 
out a  difference,  but  the  court  held  otherwise. 
In  this  case,  by  the  law  In  question,  the  mask  Is 
thrown  off,  and  what  we  conceive  to  be  logic- 
ally the  thin  disguise  under  which  the  courts 
of  Ohio  supported  its  statute  is  not  asserted  to 
exist,  but  the  Kentucky  statute,  in  unambigu- 
ous and  unmistakable  language.  Imposes  tbe 
Imperative  duty  upon  tbe  assessing  t>oard  to 
assess  property  both  Id  and  out  of  tbe  state. 
That  is  to  say,  it  leaves  nothing  to  implication 
or  to  evasion,  but  declares  in  plain  English 
that  proper^  in  and  out  of  the  state  sluS  be 
assessed. 


ADAMS  EXPRESS  COUPAKT 

OHIO  STAl^  AUDITOR 

(See  S.  a  Beporter^  ed.  ISB^saU 

Taxation  qf  intangible  property  0f  exprest  com- 
pany— value — situs  of  intangibls  property—' 
franchise  to  do. 

L  Tbe  iDtanglble  propertr  of  an  express  oompanr 
is  llatile  to  state  taxation,  and  such  taxation  to 
not  upon  the  privilege  ot  doing  its  business,  nor 
an  interferenoe  wltb  Interstate  commerce. 

&  Whatever  property  Is  worth  for  tbe  purposes  ot 
Income  and  sale  It  la  also  worth  for  purposes  of 
tazatliHi. 

8.  Tbe  sttoB  of  the  faitansfble  property  ot  an  ex- 
press company  engaged  in  Interstate  business 
is  not,  for  tbe  purpose  of  taxation,  simply  where 
Its  home  office  Is.  but  such  property  Is  distrlb- 
Died  wherever  its  tangUria  property  is  located 
and  ta  work  Is  done. 

L  l%e  franchisetodo  Is  anlndependentfrancbtse, 
or,  rather,  a  comblnatioa  ot  traocfalsee  embrao- 
log  all  things  wblch  a  oorporatioa  taglven  power 
to  do;  and  this  power  to  do  to  aa  much  a  thing  of 
value  and  a  part  of  tbe  lataoglble  propntr  of  the' 
oorpcratloo  as  the  fraDOhlse  to  be,  and  oonstl- 
tutee  a  substantive  matter  of  taxation  in  every 
state  inwtalob  such  fraoobises  are  exercised  In 
oonneolion  with  ta^lb^^rapertr* 

Submitted  Marehl,  1897.  Decided  MarchlS, 1897. 


NOTR.— As  to  power  of  Congress  to  regulate  etm- 
meree,  see  notes  to  Gibbons  v.  (^don,  A:  S8,  and 
Brown  v.  Harylaad,  6:  978. 

As  to  tonnage  tax,  see,  note  to  Innua  8. 6.  Ga  v. 
Tinker,  Si:  118. 

As  to  {ni«rstate  eommeree;  regutation  of;  power  of 
Oonoreat;  how  lar  erdualM,— see  note  toOlouoeeter 
Ferry  Co.  v.  Pennsylvania,  S8:  168. 

Ax  to  power  of  Conaresn  to  eontt-ot  commerce;  stato 
statute,  when  vaUd  as  bdiig  a  regulation  of  com' 
weree;  drummen;  vesselx;  raUwai/a;  teJeoraph  com- 
panies;  ttau  tax  on  eommeree,  when  fttvalld,— sea 
note  Co  Harmon  v.  Chkago.  ST:  SUL 
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APPEAX  from  tbe  tJDited  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit. 
On  petition  for  rehearing  of  len  cases,  Mos.  837- 
840,  S9S-400,  469-471.  knowD  as  the  Obfo  and 
Indiana  Express  Tax  Cases.  PetiUoa  ns- 
hearing  denied. 

See  same  case,  165  IT.  S.  194,  [ante,  688]. 
Tbe  facts  arc  stated  la  the  opmtoD. 
Mei^t.  Ja.mea  C.  Ca>rter  aori  Lawrenee 
Maxwell*  Jr.,  in  support  of  petition. 

Tbe  petition  was  as  follows}— 

To  tbe  Supreme  Court  of  tbe  United  States: 

Your  petitioners,  tbe  appellants  in  tbe  above- 
entitled  causes,  respectfully  pray  for  an  order 
dIriTting  a  renrguaieot  of  Uie  said  causes  upon 
the  followiog  grounds: 

First.  The  total  insufBcieocy  of  the  argu- 
ment offered  by  the  counsel  for  tbe  appelltots, 
due  to  a  failure  on  their  part  to  anticipate  tbe 
grunnds  whlcb  bare  xeally  led  to  tbe  decision 
of  tbe  court. 

Second.  Tbe  extreme  importance  and  far- 
reaching  effect  of  tbe  decision  which  bas  been 
announced,  as  bearing  upon  some  of  tbe  most 
fundameolal  principles  of  constitutional  law. 

Third.  Its  momentous  practical  importance 
as  aftecting  existing  uAerests,  making  it 
wholly  impossible  for  tbe  appellants  to  coo- 
tiuue  the  express  business  of  tbe  country  under 
tbcHTstem  of  taxation  sanctioned  by  the  decis- 
IS'Jlion.In  view  of  *ihenattiral  leudenciesof 
tbedifferent  slates  to  compel  contributions  from 
that  business, — tendencies  agniost  which  tbe 
law  affords  tbe  most  meager, If  any  protection. 

Fourth.  The  entire  aoTelty  of  the  questions 
discussed  and  of  tbe  points  necessarily  deter- 
mined by  thi-  judgmeut. 

Fifth.  The  fact  that  under  the  circumstances 
such  failure  on  tbe  part  of  counsel  is  not  with- 
out reasonable  excuse. 

Sistb.  That  the  appellants  believe  and  are 
so  advised  by  tbeir  counsel,  tbata  fnrtiier  con- 
sideration of  ibe  cases  and  a  consideration  of 
reasons  which  have  not  heretofore,  in  conse- 
quence of  the  failure  aforesaid,  been  stated, 
will  lead  this  Honorable  Court  to  a  decision  in 
favor  of  the  appellants. 

Seventh.  We  beg  finally  to  suggesttbat  upon 
the  question  whether  tbe  Nichols  law  denies 
tbe  appellants  tbe  equal  protection  of  the  laws, 
this  court  baa  erroneously  assumed  tbat  tbe 
taxing  laws  of  Ohio  classify  property  of  differ- 
ent sorts  for  purposes  of  vatuatioa. 

And  your  petitioners  respectfully  ask  for  an 
attentive  consideratioo  of  tbe  paper  annexed 
hereto.  In  which  an  attempt  is  nude  to  more 
fully  state  and  to  support  the  grounds  above 
mentioned,  with  such  brevity,  however,  as  the 
nature  of  this  petition  and  the  rule  of  the  court 
requires,  and  they  further  pray  that  the  above- 
entitled  cases  be  set  down  for  reargument  be- 
fore tbe  court  upon  some  day  by  it  to  be  ap- 
pointed. 

And  as  in  duty  bound  will  ever  pray. 

James  C.  Carter, 
Lawrence  Maxwell,  Jr., 
Counsel  for  Appellants. 
We  certify  tbat,  In  our  opinion,  tbe  forego- 
ing petition  for  r^earing  Is  well  founded. 

James  C.  Carter, 
Lawrence  Maxwell,  Jr., 
Counael  for  Aopellanta. 
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THS  United  States.  Oct.  Tekm, 

Orodnds  dtoh  Which  the  Rkabodhkht 
n  Asked:— 

Ilrat  The  total  Insufficiency  of  the  argn- 
ment  heretofore  offered  by  counsel  for  tbe  ap- 
pellants, due  to  a  failure  on  their  "part  to[  1 8S 
anticipate,  in  any  adequate  degree,  the  grounds 
which  have  really  led  to  the  dedsion  of  tho 
court. 

It  Is  important  In  tbe  flrati  place  thai  tba 
I>recifie  aubstance  and  effect  of  the  dedaloa 
abould  be  stated. 

A  review  of  tbe  decisions  of  ttds  court  prior 
to  the  argument  of  the  present  cases  and  r» 
ferred  to  in  tbe  opinion  of  the  court  just  pro- 
nounced as  being,  in  point  of  authority,  tbe 
fouudatioa  of  tbe  decision  b  appended  hereto 
in  an  appendix. 

From  this  review  it  Is  believed  tbat  tbe  fol- 
lowing is  a  fair  and  just  statement  of  tha 
proptwitlons  actually  determined  by  those  de- 
cisions. 

1,  They  rightly  assume  two  prindplea  as 
incontrovertible;  first,  that,  ao  far  as  concerns 
the  taxation  of  property,  a  state  cannot  tax, 
as  against  nonresidents,  any  property  except 
such  as  bas  an  actual  situa  witbfn  Its  limits; 
second,  tbst  no  state  can  tax  or  barden  In  any 
form  the  business  of  interstate  commerce. 

3.  That  where  a  state  assumes  only  to  tax 
properly  actually  situated  within  its  amlts,  it 
does  not  violate  eiiber  of  tbe  above  priociples, 
if,  in  ascertainioff  the  value,  It  adopta  the  ordi- 
nary method  of  assessment:  or,  where  the 
ordinarv  method  Is  not  practicable,  some  other 
fair  and  reasonable  method. 

3.  Tbat  In  the  case  of  railroad  aodtelegraplt 
companies,  the  ordinary  method  is  not  applica- 
ble, and  tbe  method  of  taking  into  view  tbe 
value  of  the  whole,  In  order  to  ascertain  tbe 
value  of  the  part.  Is  fair  and  reasonable,  at 
least  so  far  as  to  justify  an  apportionment  of 
value  a«»rdlng  to  mileage. 

Tbe  step  now  taken  by  the  present  deci^mi 
is  to  evolve  a  new  general  proposition,  not  de- 
clared or  distinctly  discussed  In  any  of  the 
prior  cases,  that  where  there  Is  what  is  called  a 
unity  of  use  between  several  pieces  of  property 
not  united  together  by  any  physical  tie.  srane 
of  the  pieces  situated  within  and  some  without 
Ibe  state,  tbe  value  of  the  parts  within  may  be 
determined  by  the  value  of  tbe  whole,  evm 
though  the  part  within  is  physically  separable, 
and  is,  as  separated,  an  ordinary  thing,  having 
ao  ordinary  market  value  baaed  upon  its  capa- 
bility of  similar  uses  in  a  multitude  of  different 
businesses,  differing  in  nothing,  ao  far  as  tbe 
ascertainment  *of  valne  is  concerned,  [ISO 
from  tbe  tbottsand  other  classes  of  cbatlels 
which  form  the  usual  subjects  of  taxation. 

No  precise  explanation  u  given  of  just  what 
this  unity  of  use,  which  involves  such  mo- 
mentous consequences',  may  be;  but  It  la  held 
tbat  the  property  of  express  companies  Is  itf 
that  characier. 

This  doctrine  of  the  effect  upon  taxatioo  of 
a  unity  of  use  wss  not  dlsctissed  in  tbe  prior 
cases,  and  was  not  touched  by  appellanta'  coun- 
sel in  the  argument  of  these  cases.  Tbe  ex> 
cuse  for  this  omission  will  hereafter  be  given. 
But  the  argument  which  tbey  thought  abun- 
dantly sufficient  to  defeat  the  asaessmenu  con- 
alstedlnpt^tlngout  tlat  the  property  taxed 
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IS.  Imth  lAjsically  and  in  respect  of  owner- 
ip,  capable  of  separatioa  without  altering 
I  ideoUty,  or  aay  of  Its  propertiea.  or  its 
Jue,  as  onliDarily  understood,  and  would  re- 
aiD,  after  separation,  ao  ordinary  subject  of 
xation,  and  that  to  tax  It  as  It  was  taxed  ud- 
X  tbe  Ohio  kw  was  In  effect  to  tax  propertj^ 
Ltadde  of  the  state,  and  also  the  busiaess  of 
terstate  commerce.  This  argument,  which 
ems  not  to  be  disputed,  must  l>e  regarded  as 
aderinc  tbe  validit;  of  tbe  taxation  at  least 
»ubtf  ur  Tbe  weighty  dissent  fairly  entitles 
to  be  so  considered. 

Tbe  additional  arguments  and  iUnstrations 
'faich  they  might  bare  adduced,  but  did  not, 
re  as  follows: 

1.  Xbe  unity  which  makes  tbe  property  so 
Lxable  is  said  in  tbe  opioioa  of  tbe  court  to  be 
ependent,  not  upon  physical  connection  or 
nity  of  owaersbip,  but  to  be  anffldently  con- 
tituted  by  unity  of  use. 

But  suppose  tlie  Adams  Express  Company 
hould,  in  Ohio,  hire  all  its  horses,  wagons, 
tc..  as  it  easily  might  without  materially  af- 
ecting  its  business,  and  for  the- ordinary  rates. 
:tie  same  unity  of  use  would  continue.  Would 
be  owner,  (tbe  horses,  wagons,  etc.,  being 
rortb  $43,065)1)0  properly  assessed  for  taxa- 
ion  at  $SS8.0W.80,  although  he  bad  no  inter- 
M  in  tbe  express  tnuiness?  If  not.  Is  there 
-eally  any  unity  of  use  which  justifies  these 
kssessmeots? 

2.  Again,  let  it  besupposed  tbatthecompany 
-educes  the  amount  of  its  horses,  wagons,  etc., 
lOO]  to  one  half,  not  by  hiring  *from  others, 
but  by  substituting  human  carriers,  wbfcb  it 
easily  might  do  wnbont substantially  affecting 
Lts  receipts.  Hits  would  not  alter  tbe  propor- 
tions of  mileage,  or  gross  receipts,  and  there- 
fore, although  the  amount  of  tbe  property  pur- 
porting to  be  valued  were  reduced  one  half, 
tbe  valuation  would  be  tbe  same.  And,  sup- 
posing it  hired  all  its  horses,  wagons,  etc. ,  ex- 
cept one  horse  and  wagon,  owning  no  other 
personal  property  than  that,  tbe  valuation 
would  still  be  unaffected. 

3.  It,  however,  itshould  hire  all  and  own  no 
personal  property  whatever.  It  would  then  be 
wholly  relieved,  for  the  assessors  would  be  left 
without  a  subject  for  assessment.  That  is  to 
say  we  have  a  scheme  of  assessing  the  value  of 
the  personal  pnnKrty  owned  by  express  com- 
panies In  Ohio  wholly  unaffected  by  tbe  amount 
which  is  owned. 

4.  Perhaps  it  may  be  suggested  that  the  as 
sessment  would,  in  the  case  of  hiring  by  tbe 
express  companies,  stand  as  an  assessment,  not 
of  the  property,  but  of  its  use.  But  under  this 
law,  <»rlainly.  nothing  can  be  assessed  except 
Uie  value  of  the  property,  and  that  against  its 
owner.  Let  it  be  supposed,  however,  that 
this  were  otherwise,  or  that  the  law  were 
changed  so  as  to  tax  the  use.  Would  the 
owners  of  the  horses  and  wagons  still  be  justly 
taxaUe  on  Uiem,  and  on  what  amount?  Or, 
would  this  property  be  exempt  from  further 
taxation?  There  would  seem  to  be  no  just 
reaacm  (or  not  ta^s  it  against  tbe  real  owner, 
and  on  tbe  fan  valne;  and  in  that  case  we 
wouM  have  a  horse  assessed  at  Its  true  value, 
1150  to  the  owner  And  at  about  $4,000  to  tbe  user. 

5.  And  yet,  In  the  case  last  mentioned,  con- 
sistent reasooinc  reqoiies  that  the  owner 
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should  be  exempt,  for  If  the  plant  really  be 
united  it  is  inseparable,  and  if  it  remains  in  the 
unity  for  purposes  of  taxation,  It  cannot  at  tbe 
same  time  be  out  of  it  for  the  same  purpose. 

It  may,  indeed,  be  suggested  that  ihe  case 
would  be  one,  after  ail,  only  of  double  taxa- 
tion, and  that  tbls,  however  flagitious,  is 
not  a  subject  of  criticism  In  a  Federal  court. 
But  we  beg  to  refer  to  tbe  opinion  of  Mr.  Jus- 
tice Brewer,  in  CUvdand.  C.  C.  A  St.  L.  R. 
Co.  V.  Backus,  164  U.  S.  439  [38: 1041,  4  Inters. 
Com.  Bep.  677],  repeatedly  approved,  and  so 
recently  as  in  the  case  of  *  Wettern  C7.  [  1 0 1 
Teleg.  Co.  v.  Taggart,  103  U.  S.  1  [41: 49],  that 
it  is  only  fair,  reasonable,  ordinary,  necessary 
taxation  which  is,  in  such  cases,  r  defense 
against  tbe  charge  of  violating  both  the  funda- 
mental principles  above  referred  to,  which 
principles  are  committed  to  the  care  of  the  Su- 
preme Court. 

8.  Bub  what  shall  be  said  of  the  pretense  by 
Ohio  that  the  different  parts  of  tbe  plant  are 
an  inseparable  unity  when  she  herself  asserts 
that  tbcy  are  not,  and  in  this  same  law  actu- 
ally separates  them  for  tbe  purpose  of  taxa- 
tion? If  all  tbe  property  of  the  company  com- 
poses, as  is  said,  this  united  ioseparnble  plant, 
then,  fxrtainly,  the  real  estate  in  Ohio  is  part 
of  it  and  an  inseparable  pact;  but  that  state 
flods  no  difflcully  in  separatiog  it,  and  im- 
poses on  the  company  an  entirely  se[>nrate 
assessment  of  $68,000  and  upwards,  on  tbls  ac- 
count. 

■  Tbe  real  estate  of  the  companies  in  Ohio  is 
there  assessed  like  that  of  other  owners.  Tbe 
law  requires  this  assessed  value  to  be  included 
in  tbe  return  made  by  the  companies  to  the 
board  of  assessors,  and  adopts  it  and  taxes  ac- 
cordingly and  separately.  It  thus  assumes 
and  det'lares  that  the  value  of  this  property, 
although  as  much  a  part  of  the  unily  as  any 
other,  does  not  depend  for  its  value,  as  it 
plainly  does  not,  upon  the  use  to  which  it  is 
put,  but  upon  the  same  elements  which  deter- 
mtne.the  value  of  all  other  lands  and  buildings 
In  tbe  state. 

7.  The  principal  idea  which  underlies  tbe 
opinion  of  the  court  and  is  made  to  defend 
these  extraordinary  assessments  is  that  the 
value  of  property  is  dependent  upon  the  use  to 
which  it  is  put.  We  earnestly  request  the 
court  to  reconsider  this  {woposition.  It  is  an 
expression  which  has  several  times  been  em- 
ployed to  support  the  doctrine  declared  in  the 
railroad  and  telegraph  cases,  and  in  the  sense 
there  intended  is  entirely  just.  In  cases  where 
the  ordinary  and  nearly  universal  methods  of 
ascertaioiug  value  cannot  be  employed,  where 
the  thing  to  be  valued  has  no  market  value, 
where  It  cannot  be  indefinitely  produced,  where 
there  is  no  supply  and  demand,  there  is  a 
necessity  of  resorting  to  other  considerations, 
and  tbe  productiveness  of  the  property,  in 
other  words,  the  value  of  the  use  of  it.  is  a 
natural,  ordinary,  and  proper  *inquiry;  [191S 
for  if  tbe  tbiug  were  to  be  sold  just  as  it  is.  that 
would  Ik  the  inquiry  of  tbe  intending  pur- 
chaser. But  this  method  is  the  creature  of 
necessity,  and  ^ould  be  carefully  limited  to 
that  necessity.  Can  it  be  thought  for  a  mo- 
ment that  this  proposition  should  be  made 
general  and  the  value  of  property  generally  be 
held  to  be  determined  by  the  use  to  which  it  is 
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put,  and  DOt  at  all  by  the  fact  that  it  ia  a  com- 
moD  subject  of  sale  in  the  market,  and  has  a 
distluct  and  certain  market  value?  Wbat 
would  be  said  bf  a  aystem  of  taxation  of  ordi- 
nary  property  wholly  within  a  Btate.  which 
should  direct  or  permit  an  anenlng  hoard  lo 
displace  the  ordinary  tests  of  Taloe.  namely, 
what  the  things  are  oought  and  sold  for,  and 
Inquire,  in  eatSi  loslance,  into  the  proflu  which 
the  owners  made  who  used  them,  and  then 
impute  those  proflts  to  the  particnlar  thing, 
ma&inff  houses  and  lands,  horses  and  cattle, 
and  aU  other  cbatteb  bear  every-  ntiety  of 
value?  Such  a  system  would  be  Id  violation 
of  fundamental  notions  of  right,  and  would 
make  fairness  and  equality  in  taxation  impos- 
sible. It  would  not  be  taxation,  but  arbitrary 
ezactioo.  And  yet  this  would  be  justified  if 
the  propnsltion  under  notice  were  sound. 

If  this  is  not  sound  as  a  general  proposition. 
Is  ii  sound  in  any  cases,  and  why  is  it  sound  in 
them?  It  is  sound  in  cases  where  there  Is  do 
better  method,  and  sound  because  necessary. 

We  have  referred  to  the  opinion  of  the  court 
In  CUreland.  0.  0.  <ft  St.  L.  B.  Co.  v.  Baekvt, 
154  n.  S.  489  [88:  1041,  4  Inters.  Com.  Rep. 
677  ],  drawn  up  by  Mr.  Justice  Brewer,  as  laying 
down  the  true  reason  (necessity)  foV  the  assess- 
ment of  pan  of  a  railroad  l/fng  within  a  state, 
by  a  reference  to  the  valueof  the  whole.  In  that 
opinion  there  are.  indeed,  expressions  to  the 
effect  that  the  value  of  sll  property  is  deter- 
mined by  its  use,  as  if  this  were  true  as  a  l>road 
and  ci>neral  proposition,  p.  446  [1046],  But  did- 
Mr.  Justice  Brewer  really  mean  this?  Did  he 
mean  that  this  was  the  ordinary  test?  Did  he 
mean  that  where  the  common  Judgment  of 
men,  based  upon  all  the  elements  of  value,  the 
uses  to  which  the  property  may  be  put,  supply 
and  demand,  etc.,  baa  established  a  value  (for 
this  is  what  is  ordinarily  meant  by  value)  that 
judf;ment  should  be  disregarded, and  an  assess- 
193J  log  *board  be  permitted  to  establish  an- 
other value  based  on  use  alone,  or  did  be  mean 
that  in  tbnsc  cases  where commoD  judgment  had 
never  had  occasion  to  flz  a  value,  and  never 
had  done  It,  and  where  consequently  a  value 
so  fixed  was  not  available,  an  assessing  board 
was  obliged  to  have  recourse  to  the  orif^oal 
elements  of  value  and  make  up,  as  best  It 
could,  a  judgment?  We  have  only  to  recur  to 
the  other  parts  of  the  ojdnion  to  see  thai  the 
latter  meaning  was  all  that  he  Intended. 

8.  What,  then.  Is  the  precise  error,  as  we 
humbly  conceive  H  to  be.  In  the  decision?  It 
finds  that  in  the  railroad  and  telegraph  cases 
there  was  declared  to  be  property  actually  situ- 
ated within  the  stale  and  therefore  taxable 
there.  The  problem,  as  declared  the 
court,  waa  to  ascertain  its  cash  value.  There 
was  no  market  value.  The  subject  of  tax- 
ation was  not  one  capable  of  Indeflnile  pro- 
duction, and  not  subject  to  the  operation 
of  supply  sod  demand.  To  separate  U  from 
the  use  to  which  ii  waa  put  would  be  to  destroy 
it,  and  it  would  have  no  value,  except  as  a 
ruin,  for  its  materials.  But  yet  it  had  a  cash 
value  which  a  purchaser  would  give  for  it,  and 
this  in  the  purchaser's  mind  would  depend 
on  the  use  to  which  it  was  put.  Now  in 
those  cases  the  use  to  which  the  thing  was  put 
was  in  inseparable  nnlsoo  with  other  thluga. 
together  oonstUuttng  •  whde,  at  much  as  a 
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dwelling  bouse  which  happened  lo  rent  on  both 
sides  of  a  state  line,  and  the  value  of  the  wbete 
was  the  material  thing  to  be  determined. 

What  the  prior  decisions  eaublisbed  Is  that 
where  the  value  of  a  thing  proper  to  be  taxed 
cannot  be  ascertained  1^  ordimuy  metbodi,  its 
use  may  be  referred  to,  and  where  Its  nse  ia  la 
inseparable  combioatton  with  a  whole  of  which 
It  forms  apart,  the  value  of  the  whole  may  be 
referred  to.  What  the  court  now  appareolly 
construes  that  decision  to  be,  is  that  wherever 
the  use  of  a  thing  in  one  state  la  in  combina- 
tion with  other  things  outside  of  the  stete 
as  a  whole,  Ita  value  for  taxation  may  be  de- 
termined by  a  reference  to  the  value  of  tlw 
whole,  notwithstanding  there  is  no  dlfflcnlty 
In  physical  separation  or  In  separation  of  own- 
ership, and  notwithstanding  that  the  part 
within  the  state  hss  the  same  full  and  perfect 
value  after  separation  which  it  possessed  before 
"combination.  As  to  railroada  and  tele-ll04 
graphs  the  parts  within  one  state  cannot  be  sirfd, 
delivered,  and  taken  away  by  a  parcbaaer  wttb- 
out  destrt^lng  the  value.  Lei  It  be  imagined 
that  this  could"  be  done,  and  that  the  price 
were  easily  ascertainable,  can  it  be  thought 
that  the  method  of  assessment,  adopted  in  re- 
spect to  them  would  have  been  sanctioned?  It 
waa  the  ImpoMtbllity  of  this  which  waa  Ita* 
ground  and  the  sole  ground  of  the  dedsiona. 

9.  Then  ia  nunifest  from  the  face  of  tbo 
opinion  an  tmpresdon  on  the  part  of  the  court 
thai  there  are  equity  and  Justice  in  the  methods 
sanctioned,  and  that  the  express  companies  are 
seekiog  to  avoid  Just  contributions.  This  b 
most  unfortunate.  It  ilioald  not  be  asaunwd 
where  the  question  is  alone  as  lo  the  consUtn- 
tlooallty  of  methods,  for  the  records  cannot 
contain  the  facts  upon  which  such  ao  assump- 
tion can  either  "be  justified  or  repelled.  The 
opinion  contains  this  statement:  "Considered 
as  distinct  subjects  of  taxation  a  horse  Is  in- 
deed a  horse;  a  wagon,  a  wagon;  a  safe,  a  safe; 
a  pouch,  a  pouch;  but  how  la  it  that  $28,480 
worth  of  horses,  wagons,  safes,  and  ponchea 
produce  $275,446  in  a  single  year;  or,  $38,438 
worth  $860,5197  The  answer  Is  obvious."  It 
is  not  intended,  we  assume,  by  ibis  languacs 
to  impute  (o  the  appellants  an  assertion  of  too 
fact  implied  by  those  Interrogatories.  They 
mean  that  in  the  optoion  of  the  court  tba 
horses,  wagons,  etc.  aought  to  be  taxed,  are 
the  rod  sources  from  which  the  large  suns 
mentioned  are  derived;  or  that  they  may  he 
Justly  so  regarded  for  the  purpose  of  taxation. 
But  ought  not  this  to  be  reconsidered  and  re- 
tracted? Someagency  in  producing  thesesums 
(for  they  are  gross  recelpU)  will,  of  course,  bo 
allowed  to  the  physical  labor  of  a  large  num- 
ber of  people,  mere  laborers,  who  must  be  paid 
out  of  the  receipts;  something  more  to  the  skill 
and  superior  talents  of  priocipals  and  lubordJ- 
natea  who  could  earn,  In  various  calUogi^ 
large  salaries,  and  some  of  them  very  huge, 
and  who  must  also  be  paid  out  of  the  receipts; 
something  more  to  an  accumulated  fund  de- 
rived from  past  proOtswhichfumlsbestbepal^ 
lie  with  an  assurance  of  responsibility;  some- 
thing more  to  those  habits  of  patronage,  com- 
monly  called  goodwill;  and  a  great  deal  to  the 
*aervices  performed  by  the  railroad  com-f  105 
panics;  for  it  Is  a  matter  of  common  knowledge 
that  the  express  companies  are  required  to  pay 
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Mrly^  one  half  of  ttadr  gross  recefpta  to  the 
kUrottd  oompanlee  for  transportation.  If  fair 
D<i  Just-miDded  men  should  deliberately  est!- 
late  iD  the  best  possible  mAonet  the  proportioa 
>  be  Awarded  to  each  of  these  sources,  would 
tie  Amount  properly  to  be  ascribed  to  these 
anea,  wagtu,  etc. ,  be  one  particle  more  than 
ft  Tcpcesented  thdr  actual  value  as  set  forth 
a  itie  cetanuf  Certainly  there  Is  ootblngper- 
eived  Id  these  records  which  enables  the  court 
o  My  Uiat  there  is,  and  the  appellants  assert 
tumt  coufidentlv  that  there  Is  not 

Xben  is  evideotly  ao  Impresdon  that  the 
?oiitnu:ta  which  ezpren  companies  have  with 
the  railroads  are  sources  of  large  profits.  If 
tikis  were  the  fact  it  is  not  perceived  how  it 
would  affect  the  value  of  horses  and  wsgoDs 
used  by  the  companies;  but  the  impression  is 
erroDeous.  Rallioad  companies  are  as  exact- 
ing ma  other  persons  in  the  compensation  they 
demand  for  uieir  facilities,  and  just  as  exact- 
ing  towards  express  companies  as  towards 
olAera.- 

But  wbT  li  it  tbat  an  these  receipts  are  Im- 
pnted  to  the  horses  and  other  personal  prop- 
wtyT  If  one  piece  of  property  can  be  selected, 
■oa  the  entire  receipts  be  imputed  to  that,  why 
cannot  another  piece  be  as  well  taken?  Why 
(sanot  the  real  estate  in  Ohio  be  taken  and  the 
petaooal  [ooperty  he  diopped,  just  as  well  as 
to  take  the  pononal  and  uttve  out  of  view  the 
ical  estate?  The  real  estate  In  the  case  of  both 
the  Adams  and  the  American  Company  la  of 
more  than  twice  the  value  of  its  personalty, 
aikd  yet  tbat  is  not  supposed,  in  the  opinion,  to 
contribute  anything  to  the  receipts. 

10.  It  b  said  in  Ute  opioion  tbat  the  appel- 
laa&'  returns  of  their  property  "did  not  take 
into  account  eontiacts  for  transportation  and 
accompanjing  facilities,'*  We  arenotadvlsed 
whether  the  court  means  to  suggest  that  sncb 
ooDtracts  constitute  property  wbicb  Is  subject 
to  taxation  by  the  slates  in  which  the  railroads 
are  situated. 

(a)  We  submit  in  the  first  place  that  the 
•tatutes  do  not  undertake  to  assess  the  railroad 
1 061contracts  of  express  companies  *as  prop- 
erty. They  do  not  require  the  express  companies 
to  return  such  contracts  tp  the  assessing  ooard 
ordirectthe  board  to  estimate  their  value.  The 
supreme  court  of  Indiana  bas  so  construed  the 
statute  of  tbat  state  (Indiana  Record,  5d)  and 
its  construction  is  binding  upon  tbis  court. 

There  Is  nothinc  in  the  opinion  of  the  su- 
preme court  of  Ohio  to  indicate  that  It  regards 
the  railroad  contracts  of  theexpress companies 
as  property  to  be  taxed  under  UieNicbolslaw. 
On  the  contrary  in  Adarru  Exp.  Oa.  v.  State 
(Ohio)  44  N.  £.  606,  608.  they  say: 

"What  is  known  as  the  'Nichols  law  '  held 
oonstitutional  In  State,  Pm,  v.  Jonea,  61  Ohio 
St.  4Sii,  Imposes  a  tax  upon  property  only, 
and  does  not  impose  any  tax  for  the  privilege 
of  exercising  a  franchise  lo  this  state." 

(b)  We  submit  that  the  express  companies' 
rdlroad  contracts  are  not  property.  They  do 
not  create  In  the  express  com  panics  anrlnterest 
or  estate  in  the  railroads.  They  simply  reduce 
to  writing,  for  the  purposes  of  convenience  and 
certainty,  the  details  of  the  service  to  he  ren- 
dered by  tbe  railroads  and  the  compensation 
to  be  paid  therefor.  The  only  property  in- 
volved is  the  raUxoad,  whidi  belongs,  not  to 
IW'V.S. 
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the  express  companies,  hut  to  the  railroad  com- 
pany, and  which  is  taxed  as  'such  against  the 
railroad  company,  and  tbat,  too,  upon  the  basis 
of  its  value  as  anecti-d  by  Its  earoiogs  from  ex- 
press companies  and  other  patrons. 

The  railroad  facilities  are  no  doubt  valuable 
to  the  express  companies;  indeed,  they  are  as 
essentUd  to  the  conduct  of  the  express  ousloess 
as  they  are  to  the  conduct  of  business  geoerally . 
But  that  does  not  make  them  property. 

Id  Btehange  Bank  T.  Bina.  8  Ohio  St.  1,  the 
supreme  court  of  Ohio  held  that  tbe  franchise 
of  a  bank  was  not  proper^  subject  to  taxation 
under  the  Constitution  or  Ohio.  Tbe  ooiurt, 
speaking  by  Bartley,  Ch.  J.,  said: 

"Does  a  corporate  franchise.  In  sober  truth 
and  reality,  possess  the  essential  qualities  of 
property?  It  is  said  tbat  the  corporate  fran- 
chise of  a  bank,  conferring  a  peculiar  legal 
capacity,  and  tbe  high  function  of  making  and 
drculatiug  paper  money,  is  valuable — indeed, 
a  thing  of  great  value.  *But  value  is  not[107 
the  dlstinguisblnK  attribute  of  property.  The 
rl^t  of  suffrage  Is  esteemed  valuable;  a  pub- 
lic office,  with  Its  emoluments,  is  valuable;  a 
license  to  keep  a  tavern,  as  formerly  granted 
in  this  state,  or  a  license  to  carry  on  any  spec- 
ial business  which  is  prohibited  without  a 
special  grant  of  authority  from  the  ^vem- 
ment,  may  be  valuable;  and  a  right  to  dther 
of  these  thlnes  may  be  asserted  and  nudntained 
in  a  court  of  justice  yet  neither  of  them  possess 
tbe  essential  qualities  which  constitute  prop- 
erty. Our  right  to  the  free  use  and  enjoy- 
ment of  things  which  are  In  common,  such  aa 
air,  ligbL  water,  etc.,  is  valuable;  and  our 
right  to  the  free  use  of  tbe  public  highways, 
and  to  many  of  the  privileges  and  advantages 
derived  from  the  government  may  he  valuable, 
and  may  be  maintained  by  legal  process.  Yet 
none  of  these  things  come  within  the  denominsr 
tion  of  property.  Those  things  which  con- 
stitute the  subject-matter  of  private  prop- 
erty, are  such  as  the  owner  may  exer- 
cise exclusive  dominion  over  in  the  use, 
enjoyment,  and  disposal  of  them,  without  any 
control  or  diminution,  save  only  by  the  laws 
of  tbe  land.  1  Wend.  Bl.  Com.  188:  It  is 
a  fundamental  principle,  that  'property,  con- 
sidered as  an  exclusive  right  to  things,  con- 
tains not  only  a  right  to  use  those  thin^,  but 
a  right  to  dispose  of  tbem,  either  by  exchang- 
ing them  for  other  thiogs,  or  by  giving  them 
away  to  any  other  person,  without  any  valu^ 
ble  consideratioo  in  return,  or  even  of  throw- 
ing them  away,  which  Is  usuallv  called  relin- 
quishing tbem.'  Rutherford;  Inst.  20  PuCTen- 
dorf,  bk.  7,  chap.  9.  It  is  said  tbat  capability 
of  alienation  or  disposal,  either  by  sale,  devise, 
or  abandonment,  is  an  essential  incident  to 
property.  2  Kent,  Com.  817,"  8  Ohio  St.  7,  8. 

In  Ex  parte  QiUhritt,  L.  R  17  Q.  B.  Dlv. 
631,  it  was  held  that  a  power  of  appointment 
under  a  deed  or  will  18  not  the  "properly"  of 
tbe  donee.  Fry,  L.  J.,  said:  "No  two  ideas 
can  wpII  be  more  distinct  tbe  one  from  the 
other  than  those  of  'property'  and  'power.* 
Tbis  is  a 'power,'  and  notUiogbuta'power.' 
A  'power*  Is  an  Individual  personal  capacity 
of  toe  donee  of  tbe  power  to  do, something. 
Tbat  It  may  result  in  property  becoming  vestM 
in  him  i8*immateriat;  tbe  general  nature  [lOS 
of  the  power  does  not  make  it  property.  The 
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power  of  ft  pereoQ  to  apimint  an  estate  to  hlni' 
■elf  Is.  Id  my  judgioeDt.  do  more  bis  'property' 
tliao  the  power  to  writea  book  or  tosloga  song. 
Tbe  exercise  of  any  one  of  tbiise  Ibm  powers 
may  result  In  property,  but  Id  no  seose  wbich 
tbe  law  recojioizes  are  tbey  'property/  In  ooe 
■ense,  no  doiibi,  tbey  may  be  called  Ihe  'prop> 
erty*  of  tbe  person  in  wbom  tbey  are  vested, 
because  every  special  capacity  of  a  person  may 
be  said  to  be  bis  properly:  but  tbey  are  not 
'property*  within  tbe  meantng  of  tbat  word  as 
used  fo  law.  Not  only  in  law  but  in  equity 
the  distioctioD  betweeo  'power'  and  'prop- 
erty' is  perfi-ctly  familiar,  and  I  am  almost 
ashamed  (o  deal  with  such  an  elementary 
proposttton." 

(c)  It  has  been  said  several  times  In  opin- 
ions delivered  in  this  court  that  ills  not  within 
the  power  of  a  state  to  levy  a  tax  against  a 
person  engaged  In  interstate  commerce  for  the 
privilej^e  of  constractlng  or  nslng  instrumen- 
tality of  interstate  commerce.  CUt€land,  0.  O. 
A  St.  L.  n.  Co.  V.  Batkut.  164  U.  8.  446,  446 
[88;  1046,  4  InteiB.  Com.  Rep.  677t  In  Pot- 
Utl  TeUg.  Cable  Co.  y.  Adarru.  156  U.  8.  888, 
686  [39:  811.316,  6  Inters.  Com.  Rep.  1],  Mr. 
GbieT  Justice  Fuller  bald: 

"Doubtless,  DO  atate  could  add  to  tbe  taxa 
tlon  of  properly  accordiog  to  tbe  rule  of  ordi- 
nary property  taxation,  the  biirdfn  of  a  license 
or  other  tax  on  Ibe  privilege  of  using,  construc- 
ting, or  nperatlog  ao  instrumentality  of  inter 
atate  or  ioternaliooal  commerce,  or  for  the 
carrring  on  of  such  commerce." 

Tbe  express  companies  must  use  the  rall- 
roada.  Por  coovenience  tbey  must  reduce 
to  wrlliag  the  terms  under  which  the  railroads 
perform  services  for  them.  But  the  stales  can 
bardly  be  permitted  to  tax  express  compaoies 
for  the  privilege  of  employing  railroads  to  ren- 
der service  in  interstate  commerce,  or  tax  as 
property  contracts  which  create  in  the  express 
companies  no  interest  or  estate  in  property. 
But  it  is  Dot  necessary  to  enlarge  upon  this 
point  for  the  reason  that,  according  to  the  de- 
cision itself,  tbe  contract  can  only  be  reached 
as  being  an  inseparable  partof  the  whole  plant 
of  Ibe  compnny,  of  which  tbe  horses,  wasona, 
190jelc.,are  another  *ioseparable  part.  If  tbe 
nottoD  of  a  unity  falls,  there  can  of  course  be 
DO  ground  upon  which  the  contracts  can  he 
msde  to  add  anything  to  tbe  value  of  tbe  prop- 
erty B8sef«ed  in  Ohio.  Account  might  just  as 
well  be  taken  of  any  other  part  of  the  property 
of  Ibe  company  as  of  the  contracts  referred  to. 
If  tbe  notion  of  uillty  is  not  maintainable,  It 
follows  necessarily  that  any  attempt  to  add  to 
the  valuatiou  of  the  horses  and  wagons  by  a 
reference  to  anything  except  the  Intrinsic  value 
of  those  articles  themselves  must  fail. 

11.  It  must  certainly  be  admitted  tbat  a  part 
of  an  assumed  unity  cannot  be  valued  by  a 
reference  to  the  value  of  the  whole  as  deter- 
mined by  its  productive  use,  unless  the  whole 
could  be  properly  so  assessed.  It  must  there- 
fore follow  that  a  state  in  taxing  properllea 
wholly  wltbln  its  Itmlls  may  properly  tax  things 
united  in  use  as  a  whole,  by  reference  to  ihe 
supposed  productiveness  of  the  whole.  Would 
It  be  endurable  to  tax  farms,  cattle,  bay,  tools, 
and  all  as  a  unity,  by  a  reference  to  productive- 
ness. Instead  of  by  Uie  ordinary  method?  And 


is  an  express  company  more  of  a  unlQr  tbu 
ordinary  farms? 

12.  Mr.  Justice  Brewer  declared.  In  tbe 
opinion  so  often  referred  to  by  oa,  tbat  If  a 
uxable  thing  were  situated  wltbln  tbe  limit*  of 
a  state  and  had  a  cash  Tslue.  the  fact  that  sodi 
TOlue  was  in  part  derived  from  the  circum- 
stance that  it  was  an  lostrumentality  of  inter- 
state commerce  was  immaterial;  and  be  might 
with  equal  truth  have  added  tbat  if  its  value 
were,  in  part,  derivt  d  from  its  use  In  iDsepara- 
ble  connection  with  other  property  sciually 
ritnaled  outside  of  tbe  state,  thatclrctimstance 
would  be  Immaterial.  In  both  iD.<t8ocr8  it  ia 
tbe  value  only  of  property  actually  sltoated 
within  tbe  state  which  Is  taxed. 

But  let  it  be  supposed  that  there  are  multi- 
tudes of  the  same  things,  situated  In  tbe  same 
state,  all  equally  capalile  of  beioe  used  as  the 
same  iDBtrnmeoiallties,  and  all  having  an  as- 
certained ordinary  value,  can  an  asaeasiog 
board  disregard  this  value  and  recur  to  tbe 
original  elements  which  are  aupposed  to  make 
value,  or  to  one  of  them,  Daroefy,  use,  and  de- 
clare another  value,  twenty  or  a  hundred  time* 
greater?  If  it  can,  *we  are  out  of  tbe  [800 
domain  of  law,  and  vltbout  a  defense  agataul 
Inlusiice  and  oppression. 

The  main  defense  against  nnllmlled  oppree- 
sIoD  in  tbe  name  of  taxation  lies  wholly  lo  tbe 
rule  wbich  limits  assessors  to  ordinary  ralue. 
Eveu  with  that  rule  much  oppressioa  is  possi- 
ble, for  in  many  Instances  ]ust  men  do  not 
agree  as  to  Ihe  value  when  the  ordinary  role  is 
applied.  But  when  tbe  rule  is  discarded  there 
is  scarcely  a  limit  to  the  poasible  abuse.  It 
must  he  laid  aside  In  some  tostancesKbut 
necessity  alone  should  be  held  sofflcient  to 
justify  It. 

18.  True,  indeed,  use  Is  one  of  the  elements 
which  gives  propeity  its  value,  for,  unlesaa 
thing  Is  useful,  it  has  no  value;  but  it  is  not  the 
actual  use,  bat  the  capabilitln  of  use,  which 
coDStftute  tbe  effectual  elnnent.  The  value  of 
horses  in  Ohio,  aside  from  the  effect  of  sup[dy 
and  demand,  comes  from  tbe  fact  tbat  they  are 
capable  of  use  for  many  different  purpoaea. 
If  tbey  were  capable  of  use  for  but  oue  pur- 
poee  the  demsna  would  be  infinitely  smaller 
and  tbe  value  leas.  The  value  of  horses  la 
Ohio  is  affected,  therefore,  \ij  their  capabflity 
of  use  in  the  express  bu^oss,  and  every  horse 
In  Ohio  is  equally  capable  of  this  use,  and  their 
market  value  is  based  In  part  on  that  fact 
Are  tbe  horses  actually  employed  in  this  ma 
any  more  capsble  of  it  than  otbersf 

The  partsituaiedin  Ohio  of  a  long  Hoe  of 
railroad  is  capable  of  no  other  nae,  and  tbeta 
are  do  other  like  pieces  of  property  situated  la 
that  state  and  capable  of  being  applied  to  a 
multitude  of  other  uses,  which  can  be  eabstl- 
tuted  in  place  of  the  piece  actually  used.  H 
the  case  were  otherwise  such  pieces  of  railroad 
would  have  a  market  value  In  Ohio.  In  that 
case  could  such  market  value  be  set  aside  and 
Ibe  roundabout  and  complicated  method  at 
ascertaining  the  value  of  the  whole  line,  la* 
volvlog,  in  effect,  taxation  of  property  situated 
oulsiric  of  the  sute.  and  boraening  tnterstata 
commerce,  be  substituted  in  order  to  reach  an- 
other and  anattificiiil  value? 

If  tbe  only  use  of  borsea,  wagoM,  etc,  la 
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»hio,  was  in  tbe  express  baslDess,  and  they 
«d  BO  other  Talue  except  tbat  dependent  upon 
iich  use.  tbeo  tbe  authority  of  tbe  railroad 
:011  cases  •might  more  jaatly  be  iDVofced, 
Dd  the  rules  Uieie  sanctioned  applied. 
14.  If  w«  were  to  put  the  doctrine  of  the 
)h!o  scheme  in  iu  sdentlAc  form  It  would  be 
s  follows: 

It  is  true  that  tbe  Ohio  law  authorizes  tbe 
nessment  <m\j  of  the  horses,  wagons,  etc ,  of 
be  ex  press  compaoies;  yet  it  identifies  these  by 
lU  Intellectual  fiction  wilb  an  indivisible  part  of 
vbat  la  iroacined  by  another  lutelloctual  fiction 
a  the  "profit-producing  plant"  of  the  express 
nmpanies;  and  therefore  the  value  of  tbat  in- 
liviuble  part  is  property  ascertained  bjr  refer- 
!Dce  to  the  ralfte  of  tbe  whole. 

But  we  bee  the  attention  of  the  court  to  the 
naxim  that  intellectaal  Actions  are  to  be  re- 
torted to  only  for  tbe  purposes  of  justice,  con- 
reoieoce,  certainty,  and  order  in  the-  law. 
Here  they  are  resorted  to,  we  must  not  aay  for 
the  intentional  purpose,  but  certainly  with  tbe 
neceaaary  effect  of  bringing  about  tbe  rery  op- 
posite iMult^  which  ii  ■absUntiallj  the  same 
thing. 

And  we  beg  further  to  ssy  tbat  If  the  state  of 
Ohio  la  authorized,  for  the  purposes  of  taxation, 
to  Identify  by  an  Intellectual  conception  the 
horses,  wagons^  etc. ,  with  an  indivisible  part  of 
an  imagioM  thing,  it  must  be  for  tbe  reason 
that  such  iodlvisilde  partof  on  imajrined  thing 
might  itself  have  been  directly  subjected  to 
taxation.    Can  this  he  possiblef 

But  Id  the  case  of  railroads  and  lelegr&phs  no 
intellectual  fictions  are  employed.  The  parts 
in  one  state  are  real  indiTislue  parte  of  real 
wholes. 

16.  The  rules  approved  in  the  railroad  and 
telegraph  cases  are  based  upon  necessity. 

The  decision  in  these  cases  lakes  a  rule 
founded  on  neceeslty  and  follows  it  and  ex- 
tends it,  as  a  new  point  of  departure.  Just  as 
if  it  were  founded  on  principle,  and  applies  It 
where  no  necessity  exists. 

We  respectfully  ask  the  court  to  consider  the 
eertaia  error  which  results  from  such  a  method. 
A  rule  adopted  from  neeeesity  it  confessedly 
BOflceptible  of  no  other  defense,  and  therefore 
VTong.  If  It  were  defensible  upon  other 
grooads,  it  would  be  put  upon  such  grounds, 
and  necessity  would  not  be  resorted  to.  Hence, 
202]  rules  founded  on  necessity  are  uever  *to 
be  extended.  If  ntber  cases  of  necessity  arise, 
that  necessity  will  dictate  its  otrn  rules. 

Let  us  lllostrate:  The  electric  power  wt^i 
In  which  many  millions  have  bees  invested  at 
Niagara  Falls  may  largely  furnish  their  power 
bv  wires  through  Canada  and  Pennsylvania. 
Tboee  states  will  have  the  right  (o  tax  tbe 
property  situated  In  their  respective  limitn. 
There  will  he  no  market  or  ordinary  value  to 
it,  consequently  the  value  must  be  ascertained 
by  reference  to  other  things.  The  rule  of 
mileage  will  plainly  not  be  applicable,  nor  tbat 
of  gross  receipts.  Kecessily  will  force  the 
adoption  of  the  best  practicaole  method. 

IS.  The  sleeping-carcase  stands  upon  neces- 
sity, bntof  a  very  different  sort  from  that  of 
tbe  railroad  and  tflegraph  cases.  Thedifficully 
was  occasioned  by  the  circumstance  that  the 
cars  were  oonstantly  moving  from  state  to 
•ute;  tb^  had  a  phydcal  situs  in  one  as  much 
16S  U.  S.  , 


as  in  another;  but  the  whole  couM  not  be  said 
to  have  a  situs  lo  any  one.  Some  method  of 
ascertaining  tlw  nurnber  and  value  of  tbe  cars 
in  Peonsylvanla  was  necessary.  Tbe  method 
adopted  was  assailed  on  tbe  crround  that  cap- 
ital slock  was  not  taxable.  This  objection  was 
not  good,  for  capital  stock  was  held  not  to  be 
taxed,  but  tbe  ears  only.  If  tbe  method  had 
been  attacked  on  Uie  true  grounda  It  would 
have  been  perceived  tbat  there  was  a  better 
way.  The  method  adopted  was  thought  to  be 
effectual  to  determine  the  average  number  and 
value  of  cars  used  in  Pennsylvania,  and  this 
seems  not  to  have  been  contested  by  tbe 
Pullman  Company.  The  better  way  would 
have  been  that  suggested  by  Mr.  Justice  Mat- 
thews in  Marj/e  v.  BaUimare  A  0.  B.  Co.  137 
U.  8.  117,  183  [82:  04,  96],  dtedand  approved 
by  the  court  in  tbe  Pullman  cases,  to  wit,  to 
ascertain  and  appraise  the  average  number  of 
cars  habitually  used  in  the  slate. , 

If  tbe  horses,  wagons,  etc.,  of  the  express 
companies  were  constanUv  on  tbe  move  from 
one  state  to  another,  tbe  decision  In  the  Pull- 
man case  would  have  defended,  not  indeed  the 
methods  actually  adopted  in  the  express  cases, 
but  some  method  which  would  answer  tbe 
necessities  thus  presented. 

*17.  Taxation  is  administrative  busi-  [203 
ness,  and  the  system  must  be  workable;  biit  the 
method  sanctioned  by  tbe  decision  Is  wholly 
unworkable.  It  Is  wholly  repugnant  to  all 
other  parts  of  our  systems  of  taxation,  and 
would  compel  a  revolution  in  them;  and  the 
oppression  and  Injustice  which  wonld  foUow 
would  be  unendurable. 

(a)  What  is  to  be  tbe  effect  on  the  ordinary 
methods  of  assessment  In  the  various  states? 
If  variouspriceB  of  property  used  in  connec- 
tion in  different  states  are  to  be  taxed  as  part  of 
a  unity  in  some  of  (he  states,  it  must  be  iu  all, 
and  the  separate  value  of  the  parts  to  be  dis- 
regnrded.and  real  and  personal  be  alike  included 
in  the  unity.  The  practice  now  universal  of 
taxing  persons  and  corporations  in  the  state  of 
domicil  for  all  personal  and  real  estate  except 
such  as  is  physically  situated  elsewhere  must 
be  abandoned  in  the  case  al  things  united  in 
use. 

(b)  Each  state  Is  the  jnd^  of  the  size  of  the 
pert  over  which  it  has  jurisdiction,  and  when 
tbe  separate  parts  are  ascertained  they  may 
(they  certainly  will)  amount  to  twice  or  thrice 
the  whole,  and  very  probably  even  more. 

(c)  Against  this  injustice  and  oppression  the 
law  affords  no  defense.  There  Is  no  common 
tribunal  which  can  determine  the  value  of  the 
whole  and  of  tbe  separate  parts. 

If  an  appeal  be  taken  to  this  court,  tbe  an- 
swer will  be  "We  cannot  review  determina- 
tions of  fact,"  and  yet  the  whole  mischief  lies 
in  determinations  of  fact. 

In  one  state  the  proportion  will  be  reached 
by  a  comparison  of  mileage;  In  another  by  a 
comparison  of  gross  receipts.  Upon  what 
principle  can  this  court  declare  that  one  is 
wrong  and  the  other  right? 

(d)  An  avalanche  of  litigation  IinpoBsible 
to  be  dealt  with  will  be  the  result.  The  vic- 
tims will  of  course  resort  to  this  court  before 
submitting  to  absolute  ruin.  The  exactions 
they  win  uiow  win  shock  the  sense,  and  yet 
no  frand  can  be  proved,  and  no  rule  invoked 
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bj  which  the  ezacUons  cao  be  reduced  to  just 
luma.  And  the  neceuities  for  relief  will,  u 
tbey  always  do,  subject  Just  and  established 
rules  to  a  atrafu  under  wbich  they  will  break 
dowu. 

204]  *(e)  It  is  tazatloo  without  repFesenUtlon, 
with  all  its  evilB.  The  citizens  of  Obfo  can  com- 
pel each  other  to  establish  Justice  and  equality 
as  between  themselTes.  But  what  means  have 
the  citizens  of  New  York  to  resort  to  to  com- 
pel Justice  at  the  hands  of  the  citizens  of  Ohiot 
Second.  The  extreme  fmpoTtaDce  and  far- 
leacblng  effect  of  the  decision  which  has  been 
annoQuced  ai  a  determination  upon  some  of 
the  most  fundamental  princtpka  of  constitu- 
tional law. 

1.  The  Ohio  method  of  taxation,  once  mu- 
taiued  by  this  court,  will  be  followed  in  every 
stale  in  which  the  express  compaoles  carry  on 
their  operatioos,  even  In  the  state  of  domicll, 
•nd  as  to  audi  companiei,  at  least,  two  prac- 
tlcei,  one  or  'the  other  of  which  have  hereto- 
fore been  universally  adopted,  can  no  looser 
be  followed,  at  least  without  the  Inevitable 
consequence  of  double  taxation.  These  prac- 
tices are:  (1)  That  of  taxing  corporations  in  the 
state  of  tbelr  domicil  upon  the  value  of  their 
eapilal  stock,  excepting  therefrom  llie  nUue 
of  tangible  property  actually  sittiated  In  an- 
other jurisdiction.  (2)  That  of  taxing  corpo- 
rations in  the  state  of  their  domicll,  upon  the 
value  of  their  property  in  that  state  without 
reference  to  capital  stock,  and  aseumlng  that 
all  intangible  property  has  Its  situs  for  the  pnr- 
pose  of  taxation  within  socfa  state.  We  say 
that  these  practices  mimt  be  abandoned  or 
double  taxation  will  be  the  result.  This  Is  an 
understniemeot.  Treble  or  quadruple  taxa- 
tion will  Ih  the  more  probable  consequence. 
And  there  will  be  no  way  of  prevenNng  this, 
for  the  assessments  In  the  several  stales  (and 
there  may  be  forty)  will  be  entirely  Independ- 
ent of  each  other,  with  no  common  supervis- 
ing authority  to  correct  their  errors  or  lecoo- 
die  their  incootistencies,  and  there  will  be  an 
Irresistible  temptation  in  each  state  to  compel 
the  citizens  of  other  states  to  pay  as  large  a 
•bare  as  possible  of  their  own  expenditures. 

3.  It  seems  also  to  follow  that  slates  favor^ 
ably  situated  in  respect  to  interstate  con* 
roerce,  like  New  Jersey,  Pennsylvania, 
Ohio,  and  Indiana,  will  be  easily  enabled  by 
an  application  of  this  method  to  compel  enor- 
mouscoatributioDS  from  the  citizens  of  other 
states  for  tbe  natural  facilities  which  passage 
205]  'through  their  territories  affords;  cootrl- 
butioos  to  which,  in  an  international  point  of 
view,  noobjeclion  can  be  mode,  but  a  surrender 
of  which  it  waa  one  of  tbe  prime  oblerts  of  the 
Gonstiiutlon  to  compel  in  consideration  of 
other  advantages  afforded  by  union,  and  which 
power  those  states  cerialoly  did  surrender 
upon  coming  into  the  union. 

3.  These  consequences  cannot  be  limited  to 
the  case  of  the  express  compan  let,  but  must  be 
applied  in  all  Instances  where  companies,  or 
even  individuals,  carry  on  business  operations 
in  different  states,  and  whose  property  can  be 
justly  said  to  be  blended  together  by  what  is 
called  In  tbe  decision  "a  uuity  of  use." 

4.  The  framers  of  tbe  Constitution  intended 
to  create  what  would  be,  in  substance,  one 
MHiotry;  at  tbe  same  time  they  could  not  di» 
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pense  with  the  existence  of  sovereign  stalca. 
And  as  a  snbslltutu  for  tbe  ordinary  remedies, 
as  between  sovereign  slates,  of  war  and  retalia- 
tion (resorts  no  longer  admissible)  tbey  pro- 
Tided  the  following  safegoardi:  (1)  First  and 
foremost;  the  fundamental  principle  that  tlia 

Eroperty  of  the  citizen  of  one  state  eonki  not 
B  taxed  by  another  unless  it  bad  an  actual 
attns  within  tbe  latter;  (2)  By  maklnc  It  li&- 
possible  that  any  state  impose  any  burden,  by 
way  of  taxation  or  otherwise,  upon  any  of  the 
instrumentalities  of  interstate  commerce;  (ff 
By  declaring  that  "the  dtizens  of  each  slato 
shall  be  endued  to  all  priTllegea  and  Imrauai- 
tiea  of  dtizens  In  the  several  statea.**  Tbeaa 
provisions,  however,  woold  be  of  compara- 
tively little  value  If  their  interpretation  and 
enforcement  were  allowed  to  rest  wtth  the 
states  themsdves;  and  therefore  another  pro- 
vision was  added,  namely:  <4)  a  power  to 
ttauifer,  In  certain  oaaai,  jbdlcU  pnweediaga 
In  the  statea  to  tbe  conrt  of  the  United  StateiL 
and  fn  other  cases  to  subject  the  deddou  ta 
the  former  to  review  by  tbe  latter.  Theae  lat- 
ter safeguards,  quite  efiSctent  in  many  caaes, 
would  be  subsuntially  powerless  in  rehtton  t* 
the  matter  of  taxation.  Proceedings  to  asae« 
property  cann<A  be  traaaferred,  and  indirect  re- 
view ia  effective  only  when  distinct  ptlndpleaoC 
law  are  violated,  whereas.  In  the  determination 
of  the  value  of  property,  opiniou  and  discre- 
tion are  the  effective  elements  and  *the  [200 
exercise  of  these  by  the  stale  oflScen  cannot  be 
effectually  supervised,  checked,  or  restrained. 
If  an  attempt  is  made  to  tax  the  proper^  of  a 
nonresldeot  not  having  an  actual  situs  in  tbe 
sute,  tbe  Bafernardtis  entirely  effectual.  If 
tbe  ordinary  rules  limiting  assessment  to  vatoe 
as  value  is  ordinarily  understood  are  applied, 
a  protection  Is  secured  equal  to  that  which  a 
dtizen  has  In  cases  of  the  assessment  of  Us 
property  In  his  own  state.  If  these  rnlea  of 
valuation  are  allowed  to  be  disregarded  or 
superseded  by  another  aa  to  which  there  Is  no 
safeguard,  a  dtizen  of  one  sUte  haa  no  defence 
against  the  exactions  which  may  be  Im- 
Msed  upon  him  by  another.  Theae  United 
States  will  cease,  in  many  of  the  moat  import- 
ant respects,  to  be  one  country,  but  will  be- 
come independent  nations.  And  tbla.  too^ 
without  the  protection  which  Independrat  nn* 
ttona  have  acaiost  eadi  other  In  the  mutual 
dread  of  retuiatioo  of  war. 

Third.  The  immediate  practical  Importation 
of  tbe  decision  in  its  direct  effect  upon  the  ex- 
press companies. 

In  the  deliberate  Judgment  of  thoae  com- 
panies the  stroke  Is  a  crushing  one.  Thtif  an 
left  at  the  mercy  of  the  mere  caprice  of  asses 
sing  boards  all  over  the  countiy;  for  this  tf- 
tern  of  taxation  establishes  XM  ataodard  at  cri- 
terion by  which  the  amount  of  the  aasessmcBt 
can  be  tested  or  restrained.  It  mav  be  a  half 
million,  as  In  Ohio,  or  a  million  ana  a  half,  an 
in  Kentucky.  This  year  it  is  a  half  million  in 
Ohio,  but  she  Is  not  likely  to  be  content  with 
less  than  Kentucky,  and  next  year  Ohio  mi^ 
make  H  two  millions,  and  tbe  courts  will  bn 
powerless  to  afford  relief. 

Tbe  express  companies  concede  that  Itisnac 
unjust,  in  view  of  the  small  amount  of  pco^ 
erty  which  they  use  in  thdr  business,  aa  com- 
pared with  tbe  poUoe  protection  whidi  they 
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receive,  to  Iij  a  tax  upon  tbem,  in  addltfoD  to 
a  property  tax.  Many  states,  Inclndinr  Ohio, 
levy  Bucb  additional  tax.  Where  it  ii  laid  by  a 
teasooably  defloite  ml^  mch  u  percentaee 
upon  gross  receipts  from  slate  IniaineM,  the 
compmiies  have  tbe  protection  of  law;  but  the 
erils  of  a  system  such  as  tbe  Nichols  law, 
which  sets  up  no  standard  that  can  be  tested 
by  any  rule,  are  intolerable. 
207}  *1.  That  every  stale  will  resort  to  this 
new  device,  now  that  It  Las  been  pronounoHl 
legal,  must  of  course  be  regarded  u  certain, 
A  proper  view  of  ihdr  own  intnests  would  re- 
quire them  to  do  sa  Tbe  complaints  of  the 
citizens  io  each  state  at  tbe  burdens  of  taxa- 
tion Imposed  uiwd  them,  growing  jouder  and 
louder  every  year  asthat  burden  increases,  will 
compel  all  assesslog  officers  to  Impose  as  much 
of  the  burden  as  possible  upon  those  whose 
complaints  tbeycin  afford  to  disregard.  What 
limit,  iudeed,  can  be  placed  upon  the  extent 
to  which  tbe  people  of  a  stale  will  compel  for- 
elfinera  to  bear  tbe  burden  of  tbelr  expendi- 
tures, if  they  have  neither  war  nor  judicial 
interference  to  apprehend? 

The  device  of  Ohio  was  Immediately  im- 
itated by  Indiaoa  and  Kentucky  even  before 
its  valtdtty  was  tested.  That  other  states  did 
Dot  follow  it  Is  imputable  only  to  the  drcum- 
itance  that  they  believed  this  court  would 
promptly  condemn  It.  But  Immediately  upon 
announcement  of  this  decision  the  lefnelative 
machinery  has  been  started;  and  while  these 
words  are  being  written  intelligence  has  come 
that  bills  for  similar  schemes  have  been  Intro- 
duced into  tbe  legislature  of  more  tban  one 
state. 

Fourth.  The  novels  of  the  questions  dis- 
cussed, and  of  the  pdntsaeoessarilj  determined 
by  the  judsmeot. 

Upon  this  point  no  observations  ate  needed. 
It  ia  believed  that  do  one  will  say  that  such  a 
method  of  taxation  has  ever  heretofore  been 
practised  In  any  dvlllzed  countrv,  in  respect 
to  property  faavlDg  a  market  val  ie  and  dis- 
tinctly separable  without  affecNog  that  value 
from  the  business  with  which  it  is  connected. 

fifth.  The  fact  that  under  tbe  circumstances 
sarh  failure  on  tbe  part  of  counsel  Is  not  with- 
out reasonaUe  excuse. 

Tbe  InsuflfldeocT  of  tbe  argument  of  the  ap- 
pellants was  two  fold:  flrst,  fn  not  embracing 
a  review  of  authorities  whidi  it  now  appears 
by  ihe  opinion  of  the  court  are  deemed  dedslve 
of  tbe  question;  second.  In  not  subjecting  the 
ibeorr  of  a  anity  of  use  toa  thorough  scrutiny, 
showing  the  grave  objections  toil. 

Tbe  excuse  for  the  omisrion  of  the  review  of 
208]the  prior  'decisions  is  this:  llie  cases  of 
railroad  and  telegraph  companies  are.  It  will  be 
agreed,  to  say  tbe  least,  verv  different  from 
that  nf  express  companies.  They  are  assim- 
ilated to  It  in  the  opinion  of  the  court  on  the 
ground  that  the  property  of  tbe  latter  consti- 
tutes a  unit  profit-producing  plant,  an  idea 
which.  It  will  be  admitted,  has  never  before 
been  entertained  by  this  ooort.  Tbe  extreme 
differences  between  tbe  case  of  expreu  com- 
(Uinies  and  the  class  of  companies  above  men- 
tioned would  alone  have  justified  a  hesitancy 
on  the  part  of  counsel  in  bringing  Into  the  dis- 
cussion the  decisions  in  the  latter  class  of  cases 
as  being  too  remote.  But,  more  tbantbia,  this 
lOtt  C.  8.        U.     Book  41.  «l 


court  had  in  substance  declared  them  ioappllea- 
ble.  It  had  said.ln  l^fi:  Exp.  Co.  y.8e^rtM2 
n.  S.  S39-854  [85: 1085-1010):  "On  tbe  other 
hand,  exfwess companies,  such  ssare defined  by 
this  act.  have  no' tangible  property  of  any  con- 
sequence subject  to  taxation  under  tbe  general 
taws.  There  is.  therefore,  no  way  bj  which 
thev  can  he  taxed  at  all  unless  by  a  tax  upon 
their  receipts  for  buslneBsiransacted;"  tbst ex- 
press companies  were  "entirely  dissimilar  In 
vital  respects,  as  regards  the  purposes  and 
policy  of  taxation,  from  rrfilr(»d  companies 
and  tbe  like  owning  alarge  amount  of  tan^ble 
and  other  property  subject  to  taiaUon  under 
other  and  different  laws  and  upon  other  and 
different  principles,"  and  that  "In  the  uatiire 
of  things,  and  irrespective  of  the  defluite  legis- 
lation in  question,  thej  belong  to  different 
classes." 

Tbe  optaion  of  tbe  court  disposes  at  Piteifle 
Brp.  Oo.  V.  BeOuTt,  saying  that  Mr.  Jostloe 
Lamar's  reference  was  "to  tbe  leg'slat  on  of 
the  state  of  Missouri,  and  the  scheme  of  taxa- 
tion under  conslderaiion  here  was  not  involved 
in  sny  manner."  But  tbe  objection  there  made 
to  that  legislation  (wblch  Imposed  a  tax  on  the 
gross  ncetpts  of  the  express  comiwDy)  waa 
that  tbe  statute  violated  Uie  14ib  Amend- 
ment In  denying  to  express  companies  the 
equal  protection  of  tbe  laws,  because  U  did  not 
impose  a  simitar  tax  upon  other  persons,  such 
as  railroad  companies,  engaged  in  aimilar  oc- 
cupations. The  answer  of  thla  court  to  that 
contention  was,  in  the  "language  of  Hr.  Jus- 
tice Lamar,  that  express  companies  were  en- 
tirely dissimilar  as  regards  tbe  purpose  and  poll- 
cy*of  taxation  from  nllroadcompflnies,"f:£00 
and  that  "In  the  nature  of  things,  and  Irrespec- 
tive of  the  definite  legislation  oT  Missouri,  they 
betonged  to  different  classes,"  and  because 
they  belonged  to  different  classes,  tbe  court 
held  that  the  statute  of  Missouri,  which  im- 
posed a  tax  upoa  them  tliat  waa  not  laid  on 
railroads,  was  not  in  contravention  of  the  pro- 
vision of  the  Federal  Constitution  which 
vouchsafes  tbe  equal  protection  of  the  laws. 

It  is  oow,  however,  declared  by  the  court 
that  the  tirtor  dedaions  of  tbe  court  in  the  rail- 
road. lelcsTaph,  and  sleeping-car  company 
cases  do  decide,  in  (wlnclple  at  least,  the  very 
pnlnt  raised  In  the  present  cases,  and  thu 
opinion  Is  reached  wlthont  Ae  benefit  to  the 
appellants  io  the  preaentcaie  of  aclose  review 
of  those  riecislons  for  the  purpose  of  showing 
that  such  is  not  the  fact. 

As  to  the  omission  to  scrutinize  the  founda- 
tion of  tbe  theory  of  a  unity  of  use  as  a  basis  of 
taxation,  tbe  reason  Is  the  same.  It  had  never 
been  stated  io  terms  by  this  coorL 

In  OUmeetter  Fwrjt  Oo.  v.  Panmyhania,  114 
U.  8.  196  rS9:  168. 1  Inters.  Com.  Rep.  883] 
it  had  been  urged  hy  the  attorney  general  of 
PeDQsylvacia  under  the  plea  of  a  "homogene- 
ous unit"  (201  [161] )  and  repudiated  by  the 
court.  The  railroad,  telenaph,  and  deeping* 
car  dedaions  bad  made  uoslludon  to  H.  "niesa 
were  put  on  other  grounds  stated  in  the  review 
hereto  annexed.  The  notion  is  tbe  Invention 
of  the  supreme  court  of  Ohio.  How  could 
counsel  think  it  necessary  to  discuss  such  a 
theory  when  It  had  been  so  plainly  Intimated 
by  this  court  that  express  companies,  at  least* 
could  not  be  dealt  with  In  such  awajY 
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NxUl  Tbe  deolal  of  the  equal  protection  of 
the  laws. 

If  propertT  KeDrralhr  In  the  itatfl  of  Oblo 
were  ■■nriinii  for  tantlon  od  tbe  bails  of  tbe 
HtchoUlaw,  tbeezprcOT  compBDin  would  hare 
BO  Bubatantlal  groimd  of  oomplalDt,  becaoM  In 
tbat  event  tbe  propertj  of  all  oilier  owoera 
would  be  Talued  for  taxation  on  tbe  nme 
bails  that  of  ncpreii  oompanki,  and  while 
tbe  amount  of  all  aiieeimenti  woiild  be  tre- 
mendoualy  loereaaed,  the  rate  would  be  pro- 
portionately reduded,  and  the  proportion  of 
taaet  paid  bjr  tbe  ezpren  companlM  would 
not  be  iocreawd.  The  practical  Injustice  of  tbe 
2 1 0]  Nichols  *law  lies  in  tbe  fact  tbat  the  prop- 
erty of  ezpreM  companies  Is  Talued  for  taxa- 
tion aooording  to  tbe  iwindpleB  of  tbat  law, 
while  aU  other  property  in  the  stale  Is  valued 
wltboot  reference  to  the  earnings  of  the  owner 
or  tbe  pTofltablenesB  of  tbe  use  to  which  be 
puts  bis  property.  Mercbsots,  maoufacturm, 
banks,  brokers,  newepepers,  gas  compsnles, 
stieet-railwsy  compaoies,  indeed  all  persons 
and  corporations  eagag«l  In  business  in  this 
■tate,  except  the  companies  covered  1^  tbe 
Nlebds  law,  are  taxed  without  the  slightest 
reference  to  the  imrflts  of  their  business.  Tbe 
market  value  of  the  shares  of  a  bank,  lot  in- 
stance,  may  be  greatly  in  excess  of  the  value  of 
tbe  tank's  asseia,  owing  to  goodwill  and  a  large 
deposit  aocountk  bot  its  shares  are  assessed 
upon  tbe  simile  basis  of  the  cash  valoeof  the 
aisels  of  tbe  bank,  after  deducting  Its  liabilities. 
The  market  value  of  the  shares  oT  a  newspaper 
company  may,  on  aoeoant  of  heavy  circula- 
tion, largely  exceed  the  value  of  the  assets  of 
tbe  company,  but  it  Is  taxed  only  upon  tbe  or- 
dinary cash  vahia  of  Its  printing  inesses  and 
o^tt  appliances,  la  assesslne  a  merchant  or 
manufacturer  for  tazatkm.  do  Inquiry  la  made 
as  to  the  profltableoeaB  of  his  builness,  or  If 
tiu  boslnem  is  conducted  by  a  corporation,  as 
to  the  par  or  market  value  of  Its  shares.  Tbe 
aawssmeot  Is  laid  upon  the  ordinary  cash  value 
the  tangible  assets  of  the  business. 

All  owners  are  not  ssceesed  by  the  same  as- 
Msstng  officer  or  board,  but  the  basis  of  valua- 
tion Is  the  eaine,  and  absolutelv  without  ex- 
oepttmi,  except  under  tbe  Nichols  law.  It  was 
for  tbe  purpose  of  pointing  out  this  unjust 
disnrimination  of  tbe  Nichols  law  tbat  we 
printed  In  Exhibit  Book  (lS-88)aU  of  the  stat- 
utes of  Ohio  governing  the  taxation  of  per- 
sonal iffoper^. 

We  icBpecuully  submit  that  the  court  baa 
mistaken  those  statutea  In  assumluK  In  tbe  lan- 
guage of  tbe  opinion  that  "tbe  policy  pursued 
ui  Omo  is  to  classify  property  for  taxation." 
and  that  "property  of  dUFerent  sorts  is  classi- 
fied under  vuious  statutory  provisions  for  (be 

Cnrpoee  of  assessment  and  taxation."  There 
I  not  and  never  has  been.  In  the  state  of  Ohio, 
anr  classiflcaUoD  affecting  the  method  <»  basis 
2ll]of  valuation  of  'property  for  taxation 
except  tbat  Introduced  by  tbe  Nichols  law. 

Tbe  case  of  Wagontr  r.  LoomiM,  8?  Ohio  St. 
671,  cited  by  the  court  Id  support  of  Its  state- 
ment, involved  tbe  taxation  or  shares  of  a  na- 
tional bank;  but  it  will  be  seen  by  referring  to 
the  oplalon  In  that  case,  or  to  tbe  statute  pro- 
viding for  the  assessment  of  such  shares,  that 
tb^  are  astUnated  for  purposes  of  taxation, 
not  at  Ibeir  par  or  market  piice^  but  by  taUng 
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tbe  wdioary  cash  value  of  tba  bank's  assets 
and  dividing  the  sum  by  the  number  of  shares. 

We  have  never  meant  to  dispate  the  rule  so 
often  announced,  and  reafBrmea  In  theoplnlon, 
tbat  the  14tb  Amendment  doea  not  jwevent  a 
lust  classificatioD  of  proper^  for  taxation. 
What  we  complain  of  Is  tbe  adoption  of  a 
nuthod  of  valuation  which  applies  to  those 
covered  ^  the  mcbols  law  and  to  bo  other 
owiieia.  with  tbe  tttaet  of  faicreaaing  the  as- 
seMmoits  agafaut  express  companies  twenty 
f(dd. 

A  motion  for  a  ic-argument  does  not  remiire 
and  the  pressure  under  which  it  is  made  does 
not  permit  elaboration.  Tbe  above  sugges- 
tions are  but  a  part  of  those  which  may  i»op- 
erly  be  urged,  but  tb^  are  tbe  principal  ones. 
Are  they  not  enough  to  Josti^  the  iodolgenoe 
of  a  further  fuUoppcntunlty  to  complete  them 
by  weaving  them  into  a  connected  argument 
such  as  tbe  court  has  not  yet  beard,  designed 
to  show  that  tbe  scheme  of  taxation  framed 
under  these  recent  laws  is  not  consistent  wttk 
tbe  Constitutitm  of  tbe  United  Sutest 


Beapectfully  submitted, 

Jamss  C.  Carter, 


Lawrence  Maxwell,  Jr., 

OooDseL 

Rxvnw  09  Son  or  thb  AuTHomnus  R» 
USD  vrom  a  thb  Opinioh  or  THsCoun. 

PuUman't  Mam  Car  Ob.  r.  Amutrlsanto. 
141 U.  8. 18  [85: 918, 8  Inteia.  Com.  Rep.  NtS}. 

In  this  case  the  taxes  challenged  were  levleil 
under  statutes  of  Pennsylvania  imposing,  in 
form,  taxes  on  tbe  capital  stock  of  corporations 
Incorporated  by  the  laws  of  Pennsylvania,  or  of 
any  other  state  *and  doing  business  In  [212 
Pennsylvania,  to  be  computed  on  acertalo  pert 
centa^  of  dividends  made  and  dedared.  It  was 
treated  as  being,  not  a  tax  on  capital  stock,  but 
on  property.  The  tax  was  made  to  depend 
partly  upon  the  value  of  the  cafrital  stock,  and 
partly  on  the  amount  of  dividends,  and  the  tax 
would  therefore  be  dependent  In  part  upon  tbe 
value  of  the  capital  stock  as  ascertalDed  in  tbe 
manner  provided  by  the  act.  Bo  far  sa  appears 
from  the  case  the  only  questions  to  be  deter- 
mined were  those  suted  by  Mr.  Justice  Gray 
at  the  opeoiDg  of  bis  opiaion,  wblch  wu  that 
of  the  court:  "Upon  this  writ  of  error  whether 
this  tax  was  in  accordance  with  tbe  law  of 
Pennsylvania  Is  a  question  on  which  tfaedecislos 
trf  the  highest  court  of  the  state  is  conclusive. 
The  only  queatkn  of  wbkdi  this  court  has  jnrls- 
dtetkm  is  whethor  tbe  tax  wss  In  violation  of  tbs 
clauseof  the  ConstltntioD  of  the  United  States 
granting  to  Congress  tbe  power  to  renUaie  com- 
merce among  the  several  states.  "The  plaindfl 
in  error  eooteods  that  its  cara  could  be  taxed 
only  in  tbe  state  of  lUinoto,  in  which  it  was  In- 
corporated and  bad  its  (tfiBclpsl  place  of  busi- 
ness." We  understand  by  this  aat  tbe  plaia- 
tUr  in  error  took  two  grounds:  First,  that  the 
taxation  of  such  railroad  can  at  all,  when  is 
actud  use,  was  a  burden  upon  Interstite  com- 
merce. Slid  therefore  von.  Second,  that  if 
such  cars  were  subject  to  taxation  at  all  tbey 
could  be  taxed  oa\j  where  the  oorponUkm  baa 
its  domlcU,  which  was  in  Illinois. 

Tbe  point  Isvolved  In  oar  enwess  cases  Is, 
whether,  in  assessing  tbe  value  of  tbs  peiaonal 
property  of  an  eatress  company,  wbleb  has 
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eo«ife«edl7  an  Mcertaloable  .  market  nlae. 
Boch  market  raluecao  be  totally  disregardea 
and  saperseded  rafereDce  to  another  crite- 
rion which  haa  no  relation  whatever  to  value,  m 
tbMt  term  Is  commonly  understood,  and  espe- 
eially  by  reference  to  the  raloe  of  a  right  to 
proeecute  ioterBlate  commerce. 

How  these  potnta  can  be  supposed  to  have 
Y>een  determined  by  the  discussion  and  deter- 
mination of  the  questions  above  stated,  aa 
arbiofi;  tn  the  case  of  PuUnum^$  Palace  Car  (h. 

PenntiUvania,  141  U.  S.  18  [85:  818.  8 
Inters.  Com.  Rep.  696],  la  not  easy  to  see.  Upon 
perasing  the  opinion  in  that  case,  it  will  beper- 
213]  ceived  that  it  begins  by  an  "emphatic 
statement  and  maintenance  of  the  rule  that 
property  is  not  subject  to  taxation  by  a  state 
ualeaa  ft  has  u  actual  iltos  therein.  It  was 
manifeal  that  the  aleeping  cara  bad  an  actual 
situs  outaMe  of  the  place  of  domlcll  of  the 
company  owning  them,  and  therefore  that 
tbey  were  justly  taxable  outside  of  that  state. 
Xhe  puzzle  was  that  they  had  this  actual  situs 
as  much  in  one  of  several  other  statea  as  an- 
Mbcf .  Each  might  pat  la  a  claim  that  a  situs 
was  within  Ita  own  terrftory  exclusively.  Snch 
exoepttooal  caaea  of  course  justify  a  resort  to 
exceptiooal  methods.  The  real  problem  was 
to  ascertain  how  much  of  this  sleeping-car 
property  was  fairly  to  be  treated  as  baring  a 
situs  in  PenDsylvaoia.  The  actual  method 
which  was  Bauctloned  was  not  subjected  to  dis- 
cussion. What  was  insisted  upon  by  the  com- 
pany was  that  no  method  was  allowable.  If 
the  horses,  waftoos,  etc.,  tised  by  the  express 
companies  In  Ohio  had  been.  Id  point  of  fact, 
used  lo  a  similar  manqer  in  half  a  dozen  dlfFer- 
eni  slates,  the  decision  In  the  steepiog-car  case 
would  have  justified  the  adoption  of  some 

Suitable  method  of  ascertaioing  to  how  many 
them  a  ritas  in  Ohio  should  be  atsifnied. 
Upoo  the  other  point,  as  to  whether  taxing 
tbeae  sleeping  cars  was  impoatng  a  burden  upon 
Interstate  commerce,  there  is  nothing  certainly 
opposed  to  our  contention.  We  have  never 
asseried  in  the  remotest  degree  that  the  horses, 
wagons,  harness,  etc.,  of  the  express  compa- 
nies lo  Ohio  are  In  any  way  relteved  from  taxa- 
tion becaase  employed  in  Interstate  commerce. 

If  the  sleeping  cars,  the  taxation  of  which 
was  the  subject  of  dispute  in  this  case,  had  t>een 
entirely  coofltied  in  their  operation  and  use  to 
the  state  of  Feansylvania,  and  bad  been  proved 
to  be  of  the  value  of  tlO.UOO,  and  had,  by  a 
reference  to  the  capital  stock  of  the  Pullman 
Car  Company  and  the  proportion  of  its  lines 
within  the  state  to  that  outside  of  it,  beeo  as- 
•esaed  at  the  value  of  $300,000  each,  and  tbe 
question  had  arisen  as  to  the  validity  of  such 
an  assessmeat,  a  decision  sustaining  the  assess- 
ment would  have  been  authority  In  this  case. 
The  appellant's  counsel  caonot  help  thinking 
that  If  such  had  been  the  question,  the  taxation 
sustained  In  that  case  would  have  met  a  differ- 
ent fate. 

214]  *There  la,  indeed.  In  the  OE^oloo  of  the 
court,  the  following  statement:  "The  tax  on  the 
capital  of  the  corporation,  on  account  of  Its  prop- 
erty within  the  state,  is.  in  substaoce  and  effect, 
a  tax  oo  that  property, '  bnt  this  statement  can- 
*ot  be  regarded  aa  any  part  of  the  decision, 
because  no  Issue  waa  joined  oo  it,  nor  was  It 
aubjeoted  to  ai^  dlacuaaion  whatever,  aa  wOl 
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be  seen  by  tbe  observation  which  Immedlatehr 
follows,  namely:  "This  la  oot  only  admitted 
but  Insisted  on  oy  the  plaintiff  to  erTor;**  that 
Is  to  say,  the  opinion  deals  with  the  case  of  tbe 
plaintiff  in  mor,  upon  Its  own  avovred  as* 
sumptions. 

It  may  be  asked,  however,  if  we  admit  Uie 
correcmess  of  the  proposition  thus  stated  by 
the  court.  We  do  admit  It  fully  in  the  sense 
In  which  it  Is  declared  in  one  of  the  two  cases 
cited  which  sflSrm  It.  Nothing  Is  more  com* 
mon  than  attempts  by  a  state,  where  they  are 
precluded  constitutional  principles  from 
taxing  directly  apartlcular  item  of  property,  to 
reach  the  object  iodirectly  by  Imposing  a  tax 
upon  some  other  thing  which  includes  U,  or  is 
dependent  upon  It.  Wherever  such  an  attempt 
Is  made  Itongtatto  be  denounced  and  defeated. 
The  flrat  case  referred  to  by  Hr.  Justice  Oray, 
Qloucett€T  F^ny  Co.  t.  Ptnnaytvania,  114  U. 
S.  196  [29:  168. 1  Inters.  Com.  Rep.  883],  was 
one  of  that  character.  The  state  of  Pennsyl* 
vanla  wanted  to  lax  a  ferry  boat  belon^ns  to  a 
New  Jersey  corporation,  which  waa  employed 
on  a  ferry  across  the  Delaware  river,  and 
which  was,  of  course,  from  time  to  time,  within 
the  territory  of  Pennsylvania.  It  coiiM  not, 
It  was  admitted,  do  that  directly.  It  sought 
to  do  it  indirectly  by  attempilng  to  Impose 
a  tax  upon  the  capital  stock  of  the  New 
Jersey  Company.  This  court  promptly  de- 
clared, aa  it  ought  to  bave  done,  that  that  was 
In  substance  and  effect  tbe  same  tbiog.  What 
better  authority  could  be  foaod  than  thia  to 
support  the  contention  of  the  appellanta?  The 
state  of  Ohio  bad.  In  every  way  which  Ingeon- 
Ity  could  suggest,  taxed  everythiog  which  It 
had  a  right  to  tax  against  these  express  compa- 
nies. It  wanted  to  tax  tbe  capital  stock.  It 
knew  that  this  could  not  be  done  directly.  It 
sought  to  accomplish  tbe  same  thing  iuditectly 
by  imputing  an  ulterlv  flciitioos  ^ue  to  per- 
sonal property  owned  by  that  company  in  the 
stateand  subject  to *taxation.  Wbatougbt[21S 
to  be  said  in  this  case  (a  proposition  laid  down 
by  Mr.  Justice  Q  ray  in  the  case  of  PtUtman't  Pal- 
ace Gar  Oo.  v.  Pmmyivania^  141  U.  S.  18  [S5. 
618,  8  Inters.  Com.  Rep.  696],  abundantly  wa- 
taioedl^  Ofoueefter  ^Inrv  Oo.  v.  Penntylvania, 
mpra,  and  by  many  other  cases)  Is,  that  tbe  state 
of  Ohio,  not  having  the  right  to  tax  the  capital 
stock  of  these  express  companies  directly, 
must  not  do  It  by  the  devioe  which  It  has 
sought  to  employ. 

It  should  hardly  be  necessary  to  say,  how- 
ever,  that  when  a  court  stigmatizes  as  attempt 
by  a  state  to  tax  specific  property  within  which 
it  has  no  right  to  tax,  by  aaylng  that  an  lodl* 
rect  effort  to  accomplish  the  same  thing  by  an 
attempt  to  tax  capita!  stock  cannot  be  per- 
mitted, it  does  not  mean,  by  any  means,  that 
the  taxing  of  specific  propertv  and  the  taxing 
of  capital  stock  are  so  far  Identical  that  one 
may  properly  be  resorted  to  wherever  the  other 
can  be  employed.  Specific  property  belonging 
to  a  corporate  body  may  have  an  actual  situs 
within  a  state,  and  thoefore  be  the  subject  of 
taxation,  but  it  by  no  means  follows  from  thia 
that  the  capital  stock  or  some  portion  of  it,  ot 
such  corporation,  has  such  actual  situs. 

The  case  of  Maim  v.  Orand  Trunk  R  Oo. 
143  U.  S.  217  [86:  994,  8  Inters.  Com.  Rep. 
807],  wss,  as  the  court  dedarea  In  the  begin* 
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ntng  of  Its  opinion,  "sn  esdae  tax  upoD  the 
defendant  corporation  for  the  pri vilege  of  exer- 
cising Its  fraoclilses  wUhla  the  state  of  Maine. 
The  snbjecl-matter  of  the  tax  was  confessecfly 
one  wltbio  the  taziog  power  of  the  state. 
There  must  necessarily,  therefore,  be  some  al- 
lowable mode  for  ascertainlog  the  value  oF 
that  privilege.  The  moUe  adopted  was  by 
a  reference  to  comparaiiTe  gross  receipts. 
What  error  can  be  suggested  In  such  a  method, 
especially  when,  aa  fn  Blaine,  it  waa  the  ooe 
adopted  as'  to  domesttc  corporations  of  the 
same  character?  How  can  such  a  case,  which 
was  not  that  of  a  tax  upon  specific  property, 
nor  one  In  which  the  method  was  by  a  refer- 
ence  to  the  value  of  capital  stock,  nor  one  in 
which  the  amount  of  Ibe  tax  was  dependent 
upon  the  supposed  value  of  the  subject  taxed, 
nor  one  in  which,  if  it  were  so  dependeat.  tlic 
sabject  taxed  had  a  fixed  value,  be  regarded  as 
an  authority  upon  theqoesiloDS  in  these  ex- 
press company  cases? 

lo  the  case  of  Pittsburg,O.C.d  St.  I.  B.  Co. 
216]  V.  Baekua,\tAXJ.%,m  [88:  1031]. *the 
tax  assailed  waa  one  upon  that  part  of  the  rail 
road  property  situated  within  the  state  of  Indi- 
ana. The  law  under  which  the  tax  was  Im- 
posed did  not  lay  down  any  rule,  as  in  these 
express  company  cases,  for  the  guidance  of  the 
nssessiog  board  In  determlnfog  value,  but  re- 

Jiuired  it  to  assess  ft  at  its  "actual  cash  value." 
t  did,  iMtwever,  require  siatemeota  which  indi- 
cated that  the  biwrd  might  and  should  look  to 
the  value  of  the  whole  road  In  determining  the 
value  of  the  parL 

This  mode  of  assessing  properhr  of  a  railroad 
oompaDV,  undoubtedly  within  the  stale,  was 
put  in  this  case,  as  in  a  prior  case  cited  in  the 
opinion,  upon  Its  true  ground,  necessity.  Are 
these  cases  authority  for  another  in  which  the 
whole  basis  of  the  decision  Is  wanting^ 

The  next  case  cited  in  the  oplDton  of  the 
court  is  that  of  Oleteland,  C.  0.  A  St.  L.  B. 
Co.  V.  Backus,  IH  U.  8.  489  (88:1041,  4 
Inters.  Copi.  Rep.  6771.  The  special  attention 
of  the  court  is  respectfully  called  to  the  opin- 
ion. It  was  a  case  of  taxation  of  railroad 
property  under  the  same  Uw  as  in  the  nse  last 
above  mentioned,  but  the  validity  of  the 
method  was  more  emphatlcallvasttailed  in  ar- 

Biment.  and  was  considered  by  Mr.  Justice 
rewer  with  great  candor  and  deliberation. 
He  was  evideoQy  not  insensible  to  the  abuses 
posdble  Id  the  case  of  the  imposition  by  one 
•tateof  taxes  npon  the  property  of  citizens  of 
another  state;  but  he  properly  recognizes  the 
fact  that  it  was  right  and  Indeed  necessary  that 
such  taxes  should  be  imposed.  He  upheld  this 
method  of  assessment  upon  the  obvious  ground 
that  it  was  the  true  and  natural  method 
which  the  individuals  would  employ,  and  was 
indeed  the  only  practicable  metbod;  and  that 
either  such  method  must  be  adopted  or  the 
property  be  suffered  to  go  exempt  of  taxation. 
He  Insuted  that  In  the  case  of  such  property 
"there  is  no  pecuniary  value  oniside  of  that 
which  results  from  such  use;"  and  that  "it  is 
impossible  to  disintegrate  the  value  of  that 
portion  of  the  road  wiihto  Indiana."  p.  44S 
[l(M6].  He  affirmed  the  rule  that  no  state 
must  put  any  burden  Id  any  way  upon  inter- 
state commerce,  but  declarad  that  "the  taxi- 

•7« 


THE  Unrrso  States.  Oct.  Tbbu, 

tloo  of  property  nccordiog  to  theordinary  rule 
of  property,  taxation"  did  not  violate  that  rule. 

'Werespectfully  invitetheattentlonof  [217 
the  court  to  the  whole  of  this  opinion  and 
especially  toso  much  of  itaslson  pages  443-447 
[1044-1046].  Is  it  possible  to  think  that  If  in  that 
case  it  had  appeared  that  there  was  "outside  of 
the  use  to  which  tbe  property  was  put"  a  dis- 
tinct and  clearly  ascertainable  pecuniary  value, 
that  the  property  could  be  separated  from  the 
use  to  which  it  was  put,  and  bear  the  same 
value  which  it  possessed  before  It  was  put  lo 
that  use,  that  such  property  waa  ordiuarily 
taxed  in  a  wholly  different  way,  and  that  tbe 
whole  field  of  invasion  of  these  rules  whicb 
forbid  the  lazslion  of  interstate  commerce,  or 
of  property  outside  of  the  JuriFdIclloo  would 
he  thrown  open  If  the  ordinary  method  should 
be  displaced,  the  decision  wotiid  not  have  bees 
the  other  way? 

The  last  case  cited  by  the  court  is  that  of 
Western  U.  TeUg.  Co.  v.  Taggart.  163  U.  8. 1  [41: 
491.  The  decision  was  to  tbe  effect  that  ihe 
value  of  tbe  easements,  poles,  wires,  etc..  of  a 
telegraph  company  wltbln  a  state  were  aubjeA 
to  the  same  rules  of  taxation  as  are  appllcible 
to  the  case  of  a  railroad  company.  Nothing 
Is  perceived  In  this  doctrine  which  has  any 
direct  bearing.  It  Is  relevant,  however,  in  one 
respect,  namely,  that  for  tbe  true  defense  of 
the  principle  of  taxation  as  applied  to  tbe  cases 
of  railroads,  ft  quotes  very  largely  from  the 
opinion  of  tbe  court  read  by  Hr.  Justice 
iirewer  lo  the  case  of  CUtOand,  O.  C.  A  8t.  L. 
B.  Co.  V.  Aiekus,  154  U.  S.  439  [88:  1041,  4 
Inters.  Com.  Hep.  677],  above  referred  to.  and 
adopta  the  reasoning  laid  down  in  that  o^nloo. 

Hr.  Justice  Brmrer  delivered  the  ofdnlon 

the  court: 

We  have  bad  before  ui  at  tbe  preaent  term 
several  cases  Involving  tbe  taxation  of  tbe 
property  of  express  companies,  some  coming 
from  Ohio,  some  from  Indiana,  and  one  from 
Kentucky;  also  a  case  from  tbe  latter  state  In- 
volving the  lazatioQ  of  the  property  of  the 
Henderaon  Bridge  Company.  Tbe  Ohio  and 
Indiana  cases  were  deemed  od  the  lat  of  Feb- 
ruary. 165  U.  8.  194  [antt,  688].  PeUttooa 
for  rehearing  of  those  cases  have  been  pre- 
sented and  are  now  before  us  for  coa^deralloo. 

The  Importance  of  the  questions  involved, the 
close  division  *ln  this  court  upon  them,  [218 
and  the  eamestneas  of  counsel  for  the  express 
companies  In  th^  original  argumenta,  aa  wdl 
as  in  thdr  Mefii  on  thia  application.  Imd  thoon 
of  ua  who  concurred  in  the  judgmeota  to  add  a 
few  observations  to  what  haa  hitherto  been 
said. 

Again  and  again  has  this  court  afBrmed  the 
proposition  that  no  state  can  Interfere  with 
Interstate  commerce  through  tbe  Imposition  of 
a  tax,  by  whatever  name  called,  which  la  lo 
effect  a  tax  for  tbe  privilege  of  transactlnK 
such  commerce.  And  It  has  as  ofthn  afBrmed 
ihat  such  restriction  upon  Uie  power  of  a  state 
to  inierfcre  with  interstate  commerce  does  not 
in  the  least  degree  abridge  tbe  right  of  a  state 
to  tax  at  their  full  value  all  the  instrumeotali- 
tie<«  used  for  such  commerce. 

Now  the  taxes  Impoaed  upon  expnm  oom- 
paniea      the  ■trntulea  of  the  three  statea  off 
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Oblo,  ladUna,  nnd  Kentucky  sre  cert^nly  not 
In  terms  "prlvtluce  lazes."  Tbey  purport  to 
be  upon  the  property  of  the  companiefl.  They 
r.re  tliervfore  hui  in  form,  at  least,  subject  to 
nny  of  the  deouDcIatloDB  against  privilege 
lajces  which  have  so  often  come  from  this 
court.    The  statutes  grant  no  privilege  of 
<loing  ma  express  busiaus,  charge  nothing  for 
doing  such  a  business,  and  contemplate  onlj 
the  asseasment  and  levy  of  taxes  upon  the 
property  of  the  eipress  companies  situated 
within  the  respectiTe  states.   And  the  only 
really  substantial  questioD  Is  whether,  properly 
understood  and  adminiBtered,  they  subject  to 
tbe  taxing  power  of  the  state  property  not 
-within  its  territorial  limits.  Tbe  burden  of 
the  contention  of  tbe  ezpreas  companies  is  that 
tbey  have  witbln  tbe  limits  of  ttM  state  certain 
tangible  property,  such  as  taorses,  wagons,  etc.; 
that  that  tangible  property  is  their  only  prop- 
erty wiiliio  itie  slate;  tliat  it  must  be  valued  as 
other  liko  property,  and  upon  such  valuation 
alone  can  taxes  be  assessed  and  levied  against 
tlieni. 

But  this  contention  turaettcBlly  ignores  the 
existence  of  jnlangible  property,  or  at  least 
denies  its  liability  for  taxation.  In  tbe  com- 
plex civilizalioo  of  to-day  a  large  portion  of 
the  wealth  of  a  community  consists  In  Intan- 
gible property,  and  there  is  nothing  Id  the  na- 
ture of  things  or  In  tbe  limitatlonB  of  the  Fed- 
eral CnnstituUon  wfaicb  restrdns  a  state  from 
219]  taxing  *at  its  real  value  such  intangible 
pr>>l>erty.  Take  tbe  simplest  illustration:  c,  a 
solvent  man,  purchnscs  from  A  certain  prop- 
erty, and  gives  to  A  his  promise  to  pay,  say, 
$100,000  therefor.  Such  promise  may  or  may 
uot  be  evidenced  by  a  note  or  other  written 
instrument.  The  property  coov^ed  (o  B  msy 
<»-  may  not  be  of  the  value  of  f 100,000.  U 
tbere  be  nothing  in  tbe  way  of  fraud  or  mis- 
representation to  invalidate  that  transaction, 
there  exisis  a  legal  promise  on  the  part  of  B  to 
pay  to  A  $100,0U0.  That  promise  is  a  part  of 
A's  properly,  it  is  something  of  value,  some- 
thing  oo  wbicb  he  will  receive  cash,  and  which 
he  can  lell  in  the  markets  of  the  community 
for  cash.  It  is  as  certainly  property,  and  prop- 
erty of  value,  as  if  it  were  a  building  or  a 
Hteamboat,  and  is  as  Justly  subject  to  taxation. 
It  matters  not  in  what  this  intangible  property 
consists — whether  privileges,  corporate  fran- 
chises, contracts,  or  obligations.  It  is  enough 
that  It  is  property  which,  though  Intangible, 
exists,  which  has  value,  produces  Income,  and 
passes  current  in  the  markets  of  the  world. 
To  ignore  this  intangible  property,  or  to  hold 
that  it  is  not  subject  to  taxation  at  its  accepted 
value,  is  to  eliminate  from  the  reach  of  the 
taxing  power  a  large  portion  of  tbe  wealth  of 
the  country.  Now  whenever  separate  articles 
of  tangible  property  are  joined  together,  not 
simply  by  a  unity  of  ownership,  but  in  a  unity 
of  use,  there  Is  not  infrequently  developed  a 

{iroperty,  intangible  though  It  may  be,  which 
o  value  exceeds  tbe  aggregate  of  the  value  of 
tbe  separate  piecesof  tangible  property.  Upon 
what  theory  of  substantial  right  can  it  be  ad- 
judged that  tbe  value  of  this  Intangible  prop- 
erty must  be  excluded  from  the  tax  lists,  and 
the  only  property  placed  thereon  the  separate 
pieces  of  tangible  property! 

Tbe  first  question  to  be  considered  therefwe 
1«6  V.  S. 


it  whether  there  is  belon^ng  to  these  ezimM 

companies  iotan^ble  propOTty — property  dif- 
fering from  the  tangible  property — a  property 
created  by  either  the  combined  use  or  the  man- 
ner of  use  of  the  separate  articles  of  tangible 
property,  or  tbe  grant  or  acquisition  of  fran- 
chises or  privileges,  or  all  together.  To  say  that 
there  can  be  no  such  Intangible  propertv,  that 
itis*sometblDg  of  noTalne.Tatolnsalt  tbe[280 
common  intelll^nce  of  every  man.  Take  tbe 
Henderson  Bridge  Company's  property,  the  va- 
lidity of  the  taxation  of  whlcli  is  before  us  in 
another  case.  The  facts  disclosed  In  that  rec- 
ord show  that  the  bridge  company  owns  a 
bridge  over  the  Ohio,  between  tbedty  of  Hen- 
derson In  Kentacky  and  the  Indiana  shore,  and 
also  10  miles  of  nulroad  In  Indiana;  that  that 
tangible  property — that  is,  the  bridge  and  rail- 
road track— was  assessed  In  the  stales  of  In- 
diana and  Kentucky  at  $1,377,695.54,  such, 
therefore,  being  the  adjudged  value  of  the 
tangible  property.  Thus  Uie  physical  prop- 
erty could  presumably  be  reproduced  by  an 
expenditure  of  that  sum,  and  if  placed  else- 
where on  the  Ohio  river,  and  without  its  con- 
nections or  the  business  passing  over  it  or  the 
franchises  connected  with  it.  might  not  of 
itself  be  worth  any  more.  As  mere  bridge  and 
tracks,  that  was  its  value.  If  the  state's  power 
of  taxation  is  limited  to  the  tangible  property, 
Ute  company  riiould  only  be  taxed  In  the  two 
states  for  that  sum,  but  ft  also  appears  that  It, 
as  a  corporation,  had  issued  bonds  to  the 
amount  of  $3,000,000,  upon  which  it  was  pay- 
ing interest;  that  it  bad  a  capital  stock  of 
11,000,000,  and  that  the  shares  of  that  stock 
were  worth  not  less  than  $90  per  shore  in  tbe 
market  The  owners,  therefore,  of  that  stock 
had  property  which,  for  purposes  of  Income 
and  purposes  of  sate,  was  worth  $3,900,000. 
What  gives  this  excess  of  value?  Obviously 
the  franchises,  the  privileges  the  company 
poHsesses— its  intangible  property. 

Now,  it  is  a  cardinal  rule  which  should 
never  be  forgotten  that  whatever  property  is 
worth  for  the  purposes  of  income  and  sale  It  is 
also  worth  for  purposesof  taxation.  Suppose 
such  abridge  were  entirely  within  tbe  territorial 
limits  of  a  slate,  and  It  appeared  that  the  bridge 
Itself  cost  only  $1,277,000,  could  be  repro- 
duced for  that  sum,  and  yet  It  was  so  sltiialed 
with  reference  to  railroad  or  other  connections, 
so  used  by  tbe  traveling  public,  that  it  was 
worth  to  the  holders  of  it  in  the  matter  of  In* 
come  $3,900,000,  could  be  sold  In  the  markets 
for  that  sum,  was  therefore  in  the  eyes  of 
practical  business  men  of  the  value  of 
$2,900,000,  can  there  bo  any  doubtof  tbe  stnte's 
power  to  assess  it  at  that  sum.  *and  to[221 
collect  taxes  from  It  upon  that  basis  of  value? 
Substance  of  right  demands  that  whatever  be 
the  real  value  of  any  properly,  that  value  may 
be  accepted  by  the  state  for  purpose  of  tazo- 
tloa,  and  this  ought  not  to  be  evaded  by  any 
mere  confusion  of  words.  Suppose  an  express 
company  Is  incorporated  to  transact  business 
within  tbe  limits  of  a  state  and  does  business 
only  within  such  limits,  and  for  the  purpose 
of  transacting  that  business  purchases  and 
holds  a  few  thousands  of  dollara  worth  of 
horses  and  wagons,  and  yet  it  W  meets  the 
wants  of  the  people  dwelling  In  that  lUte,  so 
oaes  the  taogiUe  inroperty  which  It  poaHHes, 
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■0  tnnsacU  baifneu  therdo,  that  ita  stock  be- 
omieB  in  the  markets  of  tbe  state  of  the  actual 
cash  value  of  buodreds  of  thousands  of  dol- 
lars. To  the  owners  thereof,  for  tbe  purposes 
U  Income  and  sale,  the  corporate  property  is 
wwth  hundreds  of  thousands  of  dollan.  Doea 
mbsUDce  of  right  require  that  Itsballpay  taxes 
onlj  upon  tbe  thouiands  of  dollan  of  tanefble 
properly  which  It  possesses?  Accamulated 
wwutb  win  laugh  at  the  crudity  of  taxing  taws 
which  reach  only  the  one  and  ignore  the  other, 
while  tbey  who  own  tangible  property,  not  or- 
nnized  Into  a  single  producing  plant,  will  feel 
the  injustice  of  a  system  whfeb  so  misplaces 
tbe  burden  of  taxation. 

,A  distinction  must  be  noticed  between  tbe 
construction  of  a  state  law  and  tbe  power  of  a 
state.  If  a  statute,  property  construed,  coo- 
templates  only  tbe  taxation  of  horses  and 
wagons,  then  those  belonging  to  an  express 
company  can  be  taxed  at  no  bibber  value  than 
those  belonKlng  to  a  fanner.  Bat  If  the  state 
compTehenas  all  property  In  lU  sdwme  of 
taxttlon,  then  tbe  goodwill  of  an  organized 
and  esiabliabed  iDdustry  must  be  recognized 
as  a  Uilog  of  value.  Toe  capital  stock  of  a 
corporation  and  the  shares  in  a  joint-stock 
company  represent  not  only  the  tangible  prop- 
er^, but  also  the  intangible.  Including  therein 
all  corporate  franchises  and  all  contracts, 
privll^es,  and  goodwill  of  the  coooem. 

Now,  the  wme  reality  of  tbe  value  of  Its  In- 
tangible property  exists  when  a  company  does 
not  confine  its  work  to  tbe  limiisoi  a  single 
state.  Take,  for  Instance,  tbe  Adams  Express 
Company.  According  to  the  return  filed  by  It 
222]with  the  auditor  *of  the  sute  of  Ohio,  as 
ahown  in  the  records  of  these  cases,  its  num- 
ber of  shares  was  180,000,  the  market  value  of 
each  $140  to  |160.  Taking  the  smaller  sum 
gives  the  value  of  the  compansr'B  property 
uben  as  an  entirety  as  $16,800,000.  In  other 
words,  it  is  worth  that  for  tbe  purposes  of  In- 
come to  the  holders  of  tbe  stock  and  for  pur- 
poeea  of  sale  In  the  markets  of  the  land.  But 
In  the  same  return  It  shows  that  the  value  of 
its  real  estate  In  Ohio  was  only  $25,170;  of  real 
estate  owned  outside  of  Ohio  $8,005,167.92;  or 
a  tota}  of  $3,080,827. 6S;  the  value  of  its  per- 
sonal property  in  Ohio  $42,066;  of  personal 
proper^  outside  of  Ohio  $1,117,426.05;  or  a 
total  ;of  $1,160,491.06,  making  a  total  valua 
tion  of  Its  tangible  property  $4,180,818.57,  and 
npon  that  basis  it  inslsia  that  taxes  shall  be 
levied.  But  what  a  mockery  of  substantial 
Justice  It  would  be  for  a  corporation,  whose 
property  is  worth  to  Its  stockholders  for  tbe 
purposes  of  income  ami  sale  $16,800,000,  to  be 
adjudged  liable  for  taxation  upon  only  one 
fourth  of  that  amount.  Tbe  value  which 
in-operty  bears  in  the  marked  tbe  amount  for 
which  its  stock  can  be  boaght  and  sold,  It  the 
real  value.  Business  men  do  not  pay  cash  for 
roperty  in  moonshine  or  dreamland.  Tbey 
uy  and  pay  for  that  which  is  of  value  in  its 
power  to  prodnoe  Income  or  for  purposes  of 
sale. 

It  to  snggested  that  the  company  may  have 
bonda,  itMKB,  or  other  investments  which  pro- 
duce a  part  of  the  value  of  Its  capital  stock, 
and  wbtcb  have  a  tpeoltA  ritm  in  other  states 
or  are  exempt  from  taxation.  If  it  has,  let  It 
show  Um  fact.  OoorM  deal  wltk  tUagi 
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they  are,  and  do  not  determine  rights  apon 
mere  possibilities.  If  half  of  the  property  of 
the  Adams  Express  Company,  which  by  its 
own  showing  is  worth  $16,000,000  and  over, 
U  Invested  in  United  States  bonds,  and  there- 
fore exonpt  from  taxation,  at  Invested  In  any 
way  outMde  the  business  of  the  company  and 
so  as  to  be  sabjeet  to  purely  local  taxation,  let 
that  fact  be  disclosed,  and  then  If  the  state  of 
Ohio  attempts  to  include  within  Its  taxing 
power  such  exempted  property,  or  property  <n 
a  different  situs,  it  will  be  time  enough  to  con* 
sider  and  determine  tbe  rights  of  the  company. 
That  if  such  facts  exist  tbey  must  be  ttkok 
into  consideration  by  a  state  in  its  prooeedinca 
under  such  tax  *]awsaaareherepresentedr223 
has  been  heretofore  reocvnizea  and  disunctly 
affirmed  by  this  coart.  PiUiburff,  aaASLL. 
B.  Cb.  V.  Baekua.  164  U.  S.  421  [88:  1081]; 
Cleveland.  0.  O.  d  St.  L.  B.  Ch.  t.  Bachu.  164 
U.  8.  448  [88:  1045.  4  Inters.  Com.  Rea  0771: 
WaUrn  U.  Trieg.  Co.  v.  Taggari,  188  U.  &  1, 
28  [41:  49,  571;  Adanu  Sip.  Oo.  t.  Ohi» 
State  Audiiffr'\  165  U.  B.  IM.  897  [ante. 
688,  6071.  Presumablv  all  that  a  cor- 
poration nas  is  used  In  the  transaction  of  Its 
business,  and  if  It  has  accumulated  assets 
which  for  any  reason  affect  the  question  of 
Uzatlon.  it  should  disclose  them.  It  to  called 
upon  to  make  return  of  its  property,  and  If  its 
return  admlu  that  it  to  possessed  of  proper^ 
of  a  certain  value,  and  does  not  disclose  any- 
thing to  show  that  any  portion  thereof  to  not 
subject  to  taxation,  it  cannot  complala  If  the 
state  treats  its  property  as  all  taxable. 

But  where  Is  the  situs  of  this  intangible 
property?  The  Adams  Expre«  Company  has, 
according  to  Its  showing,  In  round  numbeca 
$4,000.0«>  of  Ungible  property  Mattered 
through  different  states,  and  with  that  tangi- 
ble property  thus  scattered  transacts  Its  bual- 
ness.  By  the  busbiess  which  it  transacts,  by 
combinine  Into  a  single  use  all  these  separata 
pieces  and  articles  of  tangible  property,  by  tha 
contracts,  franchises,  and  privllegea  which  It 
has  acquired  and  possesses.  It  has  created  a 
corporate  property  of  the  actual  value  of  $18,- 
000,000.  Thus,  according  to  tu  figures,  thto 
inUngible  proper^,  tU  franchises,  privileges, 
etc.,  is  of  the  value  of  $12,000,000  and  lu  tao- 
ble  property  of  only  $4,000,000.  Where  to 
e  situs  of  thto  Intangible  property?  Is  it 
simply  where  its  home  office  to,  where  to  fonnd 
the  central  directing  thought  which  oontroto 
the  worklnga  of  the  great  machine,  or  in  tha 
state  which  gave  It  its  corporate  franchise;  or 
to  that  intanglbte  property  distributed  where- 
ever  its  tangible  property  to  located  and  iU 
work  is  done?  Clearly,  as  we  think,  tbe  laitw. 
Every  state  within  which  It  is  transacting  busl- 
nesa  and  where  It  has  its  property,  more  or 
less,  may  rightfully  uy  that  the  $16,000,000 
of  value  which  It  possesses  springs,  not  merely 
from  the  original  grant  of  corporate  powa  Iqr 
the  state  which  Incorporated  It,  or  from  the 
mere  ownership  of  the  tangible  proper^,  but 
it  springs  from  the  fact  that  that  tanglbto 
property  it  has  combined  with  contraets.  fran* 
chises.and  privil^eslnto  adnKto*unit  of[224 
property,  and  thto  state  contnoutes  to  that  ag- 
gregate value  not  merely  the  separate  value  it 
such  tangible  property  aa  to  within  its  limits, 
bat  its  pwyoruoMte  ahan  of  the  value  of  the 
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entire  propertjr.  That  this  Is  true  la  obrioufl 
ftom  toe  result  that  would  follow  if  all  the 
states  other  than  the  one  which  created  the 
corporatiOD  could  aod  should  withhold  from 
9t  the  right  to  transact  express  business  witbiu 
their  limits.  It  might  oontluue  to  own  all  its 
tangible  property  witbiu  each  of  those  states, 
bat.  unable  t«  transact  the  express  business 
within  tbefr  limits,  that  $13,000,000  Of  nine 
attributable  to  Its  intangible  property  would 
shrivel  to  a  mere  trifle. 

It  may  be  true  that  the  princlpftl  office  of 
the  corporation  is  In  New  York,  and  that  for 
certain  purposes  the  maxim  of  the  common 
law  wu  '*JMUia  pgnmam  teguvntur,"  but 
that  maxim  was  never  of  aniTersal  applica- 
tion, and  seldom  ioterfered  with  the  right  of 
taxation.  PuUman^t  PedoM  Car  Oo.  t.  Peniityl- 
9ania,  141  U.  S.  18.  22  [86:  618,  616,  8  Inters. 
Com.  Rep.  596].  It  would  certainly  seem  a 
misapplication  of  the  doctrine  expressed  in 
that  maxim  to  hold  that  by  merely  transfer- 
ring its  principal  office  across  the  mer  to  Jer- 
•ey  City  the  situs  of  $13,000,000  of  intan- 
gible propvty,  for  purposes  of  taxation,  was 
changed  from  the  state  of  New  York  to  that 
of  New  Jersey. 

It  is  also  true  that  a  cc»rporatIoD  is,  for  pur- 
poses of  jurisdiction  In  the  Federal  courts, 
omclusiTely  presumed  to  be  a  citizen  of  the 
state  which  created  it.  but  it  does  not  follow 
therefrom  that  its  franchise  to  he  is  (or  all  pur- 
poses to  be  regarded  as  conSned  to  that  state. 
For  the  transaction  of  its  business  it  goes  into 
▼arlous  states,  and  wherever  it  goes  as  a  cor- 

S>ration  It  carries  with' it  that  franchise  to  be. 
ut  the  franchise  to  be  is  only  one  of  the  fran- 
chises of  a  corporation.  The  fnnehlsV  to  do 
la  an  independent  franchise,  or  rattier  a  com* 
bination  of  franchises,  embracing  all  things 
which  the  corporfttion  is  given  power  to  do, 
and  this  power  to  do  is  as  mucb  a  thing  of 
value  and  a  part  of  ^he  intangible  property  of 
the  corporation  as  the  ft-anchise  to  be.  Fran- 
chises to  do  go  wherever  the  work  la  done. 
The  Southern  Pacific  Railway  Company  Is  a 
corporation  chartered  by  the  state  of  Een- 
turky.  yet  within  the  limits  of  that  state  it  is 
jS25]saId  to  have  no  tangible  *properlvnnd  no 
office  for  the  transaction  of  businesa.  ^iie  vast 
amount  of  tangible  property  which  by  lease  or 
otherwise  it  holds  and  operates,  and  all  the 
franchlsea  to  do  which  it  exercises,  exist  and 
are  exorised  in  the  states  and  territories  on 
the  Faciflc  slope.   Do  not  these  intangible 

Eroperties— these  franchises  to  do — exercised 
I  connection  with  the  tangible  property 
which  it  holds,  create  a  substantive  matter  of 
taxation  to  be  asserted  by  every  state  in  which 
that  tangilile  property  is  found? 

It  is  said  that  the  views  thus  expressed  open 
the  doOT  to  possibilities  of  gross  injustice  to 
these  corporations,  through  the  conflicting  ac- 
tion of  the  dlfllerent  statw  In  matters  of  taxa- 
tion. That  may  be  so,  and  the  courts  may  be 
called  upon  to  relieve  against  such  abuses. 
But  such  possibilities  do  not  equal  the  wrong 
which  sustaining  the  conlentloD  of  the  appel- 
lant would  at  once  do.  In  the  city  of  New 
York  are  located  the  headquarters  of  a  corpo- 
ration, whose  corporate  property  is  eonfessedly 
of  the  value  of  |16,000.000— a  value  which  can 
be  realized     Its  stockholders  at  any  moment 
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they  see  fit.  Its  tangible  property  and  Its 
business  sreacattered  through  many  states,  all 
whose  powers  are  invoked  to  protect  its  prop- 
erly from  trespass  and  secure  it  In  the  peac^ 
ful  transaction  of  its  widely  dispersed  business. 
Yet  because  that  tangible  property  is  only 
14,000.000  we  are  told  that  that  is  the  limit  of 
the  taxing  power  of  these  states.  In  other 
words,  it  asks  these  statea  to  protect  proper^ 
which  to  it  la  of  the  value  of  $16,000,000,  but 
is  willing  to  pay  taxes  only  on  the  basis  of  a 
valuation  of  $4,000,000.  The  Injustice  of  this 
speaks  for  itsaf. 

In  conclusion,  let  us  say  that  this  is  emi- 
nently a  practic^  age;  that  courts  must  recog* 
nize  things  as  they  are  and  as  possessing  a 
value  which  is  accorded  to  them  in  the  markets 
of  the  world,  and  that  no  fine-spun  theories 
about  situs  should  interfere  to  enable  these 
large  corporations,  whose  business  is  carried 
on  through  many  states,  to  escape  from 
bearing  in  each  state  soch  barden  of  taxation 
as  a  nlr  distribution  of  the  actoal  value  of 
their  propsrty  among  those  states  requires. 

The  pmttMfar  »  r«hMrii^  i»  dmUea, 


CHICAGO.  BURLINGTON,  ft  [236 
QUINCY  RAILROAD  OOUPANT,  P(f. 
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CITY  OF  CHICAGO. 
<8ee  a  a  Beporter^  ad.  m-fltOw) 

Federal  guation — due  process  law — atatt 
Judgment— juat  compentatian — 7th  Amend- 
ment—rmev  eftaiAe  tried  btfjurjf—wmmoa 
lem-^damajfet  for  running  etrett  aerm  a 
railroad — erecting  gate$,  ele.  —  at^itimal 
tTackt-^intfynt^ion^-egitdt  prateetutn  ^th* 
law, 

1  A  Federal  question  is  sufflolentlrset  upend  do> 
Died  when  distlnctlr  asserted  by  the  detendaatln 
a  written  motion  to  set  aside  the  verdiot  and 
vrant  a  new  trial  In  a  condeniDation  case  in 
which  DO  provtslon  Is  made  for  filing  an  answer, 
but  la  denied  by  the  overruUnir  of  the  motion, 
and  Is  again  aaserted  in  an  anfffDment  of  errors 
filed  In  the  state  supreme  court  and  denied  by 
that  court  by  Its  Judgment  ol  affirmance,  at 
though  the  opinion  does  not  expressly  reftr  to 
the  Federal  question. 

X.  The  ptobitdtloD  of  the  Utb  Amendment  of  tbs 
Federal  Constltutioo  against  taking  property 
without  due  process  of  law  refen  to  all  Inatru- 
mentBlltles'of  a  state,  and  la  therefore  Tlolated 
whenever  any  person,  by  virtue  of  public  poel- 
tfon  under  a  state  government,  deprives  anotber 
of  any  right  protected  by  that  Amendment 
against  deprivation  by  the  state. 

8.  A  judgment  of  a  state  court,  even  If  Itbe  Ba> 
thorlzed  by  state  statute,  whereby  private  prop- 

NOTS.— .At  to  jurtodteMon  in  tiie  UtMed  Statee 
Supreme  Court  itAere  Federal  quettton  arieea  or 
where  are  drawm  tn  Que«tfo»  ttatvUs,  treatv<  or  Con- 
ititution,  see  noten  to  Uartlu  v.  Hunter.  4: 97;  Mat- 
thews V.  Zane.  2: 661;  and  Wllllatns  v.  Horrts,  6: 571. 

^to  whotfedueproeendflaWiSeenotetoPeax^ 
son  V.  Yewdall,  24: 486. 

Pavment  for  private  propertv  tnhen  /or  publis 
use;  Filth  .Amendment  to  Constitution  opplfeo  only 
to  Federal  (government,  and  not  to  staUs.— see  note 
to  WItheta  v.  Bnokler,  16: 811k 
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•rtr  li  takeo  for  Um  itato  ornoder  tu  direotton 
for  pubtlo  UM  wttboat  oompeiNatloo  nsde  or 
nonred  to  the  owner,  to  wantliivln  the  due  proo- 
CM  of  law  required  br  tbe  Uth  AmeodHWot  of 
the  Uotud  StatM  Oonatltutlon. 

4,  Die  ownw  of  priTBM  propertj  taken  under  tlie 
rl|^  of  enlneiit  domain  olkalne  just  oompenm- 
tlon  If  te  to  awarded  audi  sum  at.  alttaouBta 
merely  nomloal.  to  a  fair  and  full  equivalent  for 
tbe  thing  taken  from  him  by  tbe  public 

lb  ThelastolauseoftbeTtbAmendmenttooot  re- 
■trloted  In  ita  applloatioo  toauttaatoommOD  law 
tried  before  Junes  In  the  courts  of  tbe  Uulted 
Statca,  bat  applteavquQllytoacasetrled  before 
a  Jury  !□  a  state  court  aud  brousbc  here  by  writ 
of  error  from  tbe  hlBhest  court  of  tbe  state. 

9*  Tbere-examlnaUoDOf  facts  tried  by  a  Jury  Id  a 
state  eonrt.  wben  the  oaae  to  tahao  by  writ  of 
error  to  ttato  eonrt.  to  limited  by  tbe  Tib 
Amendment  of  the  Federal  Ooradtutlon,  pro*id- 
Inir  tbat  no  faot  tried  by  a  Jury  sfaall  be  otberwiae 
re-examined  in  any  court  of  tbe  United  Biatea 
thao  aoeordlns'  to  tbe  rulea  of  tbe  oomnoo  law. 

T.  Tbeasoertalomeotbyajiuy  of  Jnatoompeosa- 
tlon  In  an  eminent  domain  ease  betoff  iwovlded 
for  by  the  state  Constitution  in  nilools,  it  oan  be 
fe>examlned  intblsoourton  writ  of  error  onlf 
In  aooordanoe  wltb  the  rulea  of  the  common  law 
rMpeednr  fMis  tried  by  a  Jnry.  altbouitb  tbe 
riffbt  to  a  Jury  trial  would  not  eztat  tn  tbeat>- 
aeoce  of  an  express  eoosiltuUooal  provlslOD  on 
the  aublect. 

1.  Tbe  mere  poeMWUtj  that  a  railroad  right  or  way 
might  In  the  future  be  used  for  other  purposes  Is 
not  to  be  taken  Into  aoooontln  determinlov  tbe 
damageaftnr  layiog  out  a  street  acrosa  tbe  rail- 
road. 

H  Expenses  of  erecting  gatea.  planking  the  cross- 
ing, and  matotalDlng  flagmen,  which  will  neoee- 
sarlly  result  from  the  laying  out  of  a  street 
across  a  railroad,  must  be  regarded  aa  incident- 
al to  the  exercise  of  the  police  powers  of  the 
etate,  and  do  not  constitute  an  element  of  the 
Just  oompeoaatlon  to  the  railroad. 

la  Tbe  right  to  lay  addltlooal  tracks  on  a  rail- 
road right  of  way  la  not  affected  by  opening  a 
street  across  tbe  railroad,  and  therefore  tbe  lots 
-of  such  right  Is  not  an  element  of  damages  for 
laying  out  tbe  street  across  tbe  tracks. 

n.  Aninctmotlonthatlflandof  a  railroad  oom- 
panr  to  be  eroswd  by  a  proposed  street  was  used 
aapartof  *its  railroad  and  terminal  tooUttiee," 
tbe  value  of  whiob  would  be  leawned  by  laying 
ont  tbe  street,  then  the  company  could  recover 
for  the  depredaUon  in  value  aa  damages  to  imrt 
Of  nslandnottahtaior  orossed,— to  properly  r^ 
fused  for  tbe  raason,  U  no  other,  that  It  to  too 
geoeraL 

It.  Arallroad  company  to  not  denied  the  equal 
protection  of  tbe  laws  by  awarding  it  merely 
nominal  eompensaUon  for  tbe  laying  out  of  a 
atreet  across  Us  road,  wblla  Individual  property 
ownen  are  given  Uie  value  of  their  land  whldi  to 
taken. 

[No.  120.] 

Amud2fot«mber6,9,  Z896.   Decided  March 
S,  2897. 

IN  ERROR  to  the  Sapreme  Court  of  tbe 
Btue  of  minois  to  review  a  Judgment  of 
tbat  court  afflrmf  ng  tbe  Judgment  of  ibe  Circuit 
Court  of  Cook  County  In  ibat  slate  awarding 
the  sum  of  91  u  the  Just  compeDsation  to  be 
paid  to  the  Chicago,  Burlington,  &  Quiocy  Rail 
road  Company,  for  Ibe  taking,  under  tbe  right 
of  eminent  domsin,  of  a  part  of  ita  right  of 
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way  for  tbe  putting  a  public  street  across  mM 
right  of  way  in  the  city  of  Chicago.    ilHi  wuf. 

See  same  case  below.  149  111.  &7. 

The  facia  are  ilated  in  tbe  opinion. 

JfMrs,  John  ^.  Hwriek  and  J,  W.  Bfylkt, 
for  plaintiff  In  error: 

The  prohilrfUons  of  tbe  14th  AmadmeBt 
extend  to  any  action  of  a  state  ibmugh  iis  coo- 
stituied  authoritiea,  and  therefore  include  any 
tahlDgof  private  property  withoutdue  process 
of  law,  or  any  denial  of  equal  protection  of 
the  laws  by  tbe  state,  whether  actlogthrough  Its 
legislative,  executive,  or  judicial  department. 

Bx  parte  Virginia,  100  U.  8.  889  (85:  67«): 
Neat  V.  Dtlawxre,  103  U.  8.  870  (28:  567):  B» 
parte  Virginia  ('*  Virginia  v.  AW)  100  tJ.  8. 
318  (25:  667):  Tick  Wa  v.  JTopkint,  118  D.  8. 
S56  (80:  220):  Scott  v.  Sfeyeal,  154  U,  S.  84 
88:  896):  Wood  v.  Brvah,  140  U.  8.  378(85: 
505);  Oibeon  t.  Miteimmi,  163  U.  &  579(40: 
1078):  BvOi  y.  Kentucky.  107  U.  8.  110(27: 
854):  Jiotfb  V.  ConnoUy,  111  U.  8.  624,  687  (28: 
542,  646);  Murray  v.  Louieiana,  168  U.  S.  105 
(41:  89);  Bertfemann  v.  &icteer,  157  U.  8.  666 
(80:  845). 

Tbe  takiog  by  a  state  of  property  for  poUlc 
use  without  compensation  lo  toe  owner  la  not 
"due  process  of  law,"  within  tbe  meaning  ^ 
the  14th  Amendment. 

Hvrtada  v.  California,  110  U.  8.  616  (28: 
282):  Bagar  t.  Reeiamation  Dietriet  No.  20S, 
111  U.  8.  701  (28;  569):  Oardner  r.  Neieburgh, 
2  Johns.  Cb.  166.  7  Am.  Dec.  626;  8inniekee» 
V.  Johnton,  17  N.  J.  Lk  145.  84  Am.  Dec.  184; 
Monongaheta  Jfat.  Co.  w.  United  Stniee.  148 
U.  a.  824  *VJ:  467):  Sweet  T.  Reeha.  139  U.  & 
881(40:192):  Searlr,  J jxke  County  School  Diet. 
No.  %188  U.  S.  558  (88:  740);  Mt.  Waehingtoik 
Road  0>:e  Petiiion,  85  N.  H.  141;  Brietol  w. 
Nete  aietter,  8  N.  H.  684,  685;  i4«ft  t.  Cum- 
minqe,  60  N.  H.  613,  618;  JobnOon  v.  Rankim, 
70  N.  C.  500;  P-rham  v.  DcMtur  County  In- 
ffTior  CL  Juetieee,  9  aa,-848:  Seott  t.  Telede. 
86  Fed.  Rep.  885,  1  L.  R  A.  688;  Baker  v. 
Norwood,  74  F«d.  Rep.  997;  ffenderaon  v.  Cen- 
tral Pom.  R.  Co.  21  Fed.  Rep  865;  Mount 
Hope  Cemetery  Propre.  v.  Boeton,  158 Mass.  519; 
Harneee  v.  (Jheeapeake  A  O.  Canal.  Co.  1  Ud. 
Ch.  249;  Bx  varU  Martin,  13  Ark.  190;  9 
Story,  Const.  6lb  ed.  pp.  703,  708,  $  1956;  1 
Hare,  Am.  Const.  Law,  847,  348;  2  DHL  Men. 
Corp.  4th  ed.  %  586. 

The  JudgmcDt  of  the  state  court  was  a  tak* 
log  of  tbe  property  of  plaioliff  In  error  with- 
out compeDsatfoD,  and  for  tbat  xeaaon  wlUioul 
due  process  of  law. 

*  Id  addition  to  tbe  aotborltlea  cited  we  refer 
to  the  following  Authorities: 

1.  Nominal  damages  were  aot  compeosatk*, 
and  tbe  Judgment  was  in  legal  effect  the  saoM 
as  if  it  had  provided  for  a  Uking  without  con- 
pensatioo. 

C/iieago  W.  D.  R  Co.  v.  MetropoliUin  Weit 
Side  BUe.  R.  Co.  153  111.  619;  South  Park 
Comre.  v.  Se/iool  Trveteet,  107  IIL  491:  1 
8ed^.  Damages,  S 109,  note  b.  and  other  cases 

2.  It  is  well  settled  in  Illtaoli  that,  in  eon- 
demDstioD  proceedinfts  In  that  atate  tbe  ralos 
of  the  land  to  be  coudemDed  is  a  fact  to  be  at- 
firmalively  proved  by  tbe  petitioner,  and  that, 
without  proof  of  such  value,  it  is  not  entitled 
to  tbe  Judgment  of  condemnation. 

166 


Digitized  by  Google 


1898. 


CmoAflo,  B.  A  Q. 


MeBeynoUU  v.  BHrlinffton  <fi  O.  B.  0$.  106 
m.  167;  Niif  T.  Cincinnati.  83  Ohio  Bt.  315, 
died  and  RpproTed  In  100  HI.  1S8.  wpm. 

8.  It  is  fiimUlar  Iftw  that  a  railroad  company 
mav  sell  or  lease  aoj  of  Its  surpltu  lands,  like 
an  individual,  and  uiat  tbli  power  to  sell  sur- 
plus lands  will  be  implied  as  loetdent  to  the 
rigbt  of  owoersblp. 

•  Avrora  Affri.  a  Mortg.  8oc.  t.  Paddodt,  80 
m.  SOS.  360;  Bfndee  T.  Pinkerton,  96  Mass. 
886:  Water  Valley  Canal  Oo.  t.  Vallette, 

63  U.  S.  21  How.  424  (10:168);  Horawetz,  Prir. 
Corp.       886,  868,  870;  Beocb.  Prir.  Corp. 

S85r. 

In  rertewiag  the  judfiment  of  the  state  court, 
this  court  wiirdetermiue  for  llself  the  different 
que^ti  jOB  involved  in  the  determination  of  the 
question  whctlier  the  judgment  of  the  state 
court  deprived  the  plainiiS  in  error  of  its  prop- 
erty without  due  process  of  law,  or  denied  it 
tbe  equal  nrolectwn  of  the  laws  as  gnaranteed 
by  the  Hth  Amendment. 

Huntinyton  v.  AttHU,  146  U.  S.  657,  064. 
(80:1138,  1137)  and  caves  cited;  Mobile  A  0.  R. 
G>.  V.  Tenneuee,  108  U.  8.  486,  403.  495  (88: 
798,  796,  797).  and  cases  cited;  iieoU  t.  Me- 
Seal,  1.M  U.  S.  84  (88: 800). 

TbA  judnnent  of  the  stale  court  denied  to 
the  ptHititiff  in  error  (he  equal  protection  of  the 
laws  guaranteed  by  the  14th  Amendment. 

The  fnliowing  authorities  are  cited  upon  the 

fiarticular  rulings  of  the  state  court  in  reoder- 
pg  tbe  judfiment  of  coodemnatioo  of  the  prop- 
erty of  plniotlS  in  error  without  compensation. 

U^e  Park  v.  Wailiington  lee  Co.  117  III. 
388;  Keithdntrg  d  B.  H.  Co.  v.  Benrjf.  70  111. 
300;  C&'eago  A  E.  R.  Co.  f.  Dntel,  110  III.  89: 
Late  More  A  Jf.  8.  R.  Co.  v.  C/'icoffo  A  W. 
I.  R.  Co.  100  HI.  21:  Hai/ea  v.  Ottawa,  0.  A  F. 
R.  Valley  R.  Co.  64  III.  876;  (Jalena  AS.  W. 
R.  Go.  T.  Baelam,  78  III.  494;  Chieago  v.  Me- 
Jhnough,  113111.85;  Tonica  A  P.  It.  G>.  r. 
Vn^eker,  83  111.  231;  Butte  Countv  t.  BopdM 
ton,  64  Cal.  1 15;  ^ae  t.  Beath.  185  Mass.  861 ; 
CIticaao  A  A  R.  Co. -v.  SpHnafield  A  N.  W.  R. 
Co.  67  111.  147;  Peoria  A  P.  U.  R.  Co.  v,  Avrta 
A  F.  R  Co.  105  Ul.  118:  Chieago  A  W.  I.  R. 
Co.  V.  EngUwood  R.  Co.  116  III.  883.  56  Am. 
Rep.  178:  St.  LmUi,  J.  A  C.  R.  Co.  r.  Spring 
JleldA^.  W.  A  a>.  06  Dl.  274;  Old  Oohnp  A 
F.  River  R.  Ca.  t.  Plymouth  County,  14  Gray, 
156;  i*ofc.  Central  R.  Co.,  t.  Bayonne,  51  N, 
J.  I,.  428;  People  v.  Lake  Shore  A  M.  S.  H.  Co. 
62  Micb.  377;  Orand  Rapid*  v.  Qrand  Rapids 
A  I.  R.  Co.  58  Mich.  641:  Chieago  AQ.T.  R. 
Co.  V.  Bough,  61  Uicb.  507:  Kanaat  C.  R.  Co. 
T.  Jaekion  County  Oonr».^  Eao.  716;  Kanma 
City  r.  Sanaa*  City  Belt  B.  Co.  103  Mo.  6;13. 
10  L.  R.  A.  851;  Lewis.  Em.  Dom.  %  408.  and 
eases  cited. 

J/estrj.  John  S.  HlUer  and  WiUiam  O. 
Beale.  for  defendant  in  error: 

There  is  no  unjust  discrimination  and  node- 
nlal  of  the  equal  protectiuo  of  the  laws  in  ref;- 
ulations  applicable  lo  all  railroad  corporations 
alike. 

Sew  Tork  AK  B,  R,  0».t.  Brittot,  151  C. 
8.  666. 671  (88: 209.  274):  Miuovri  P.  R.  Co.  v. 
Maekey.  127  U.  8.  205  (82:  107);  Wiwowrt  R 
R.  Co.  7.  Humee,  110  U.  8.  613.  623  (29:463, 
407);  WaUton  r.  Nevin.  138  U.  8.  678  (82:544). 

The  derision  of  the  supreme  court  of  Illinois 
Is  sustainable  on  grounds  entirely  of  stale  law 
and  not  Involving  any  Federal  quesiious. 


R.  Oo.  T.  CHBUoa 

An  eiamtnatlon  of  the  o^dolon  of  the  su- 
preme court  of  Illinois  will  disclose  that  tbe 
case  is  decided  on  grounds  not  involving  any 
Federal  question  within  the  mle  laid  down  by 
tbis  cotirt  in  Beatty  t.  Bentm,  186  U.  8.  344 
(84:  124):  Marrma  v.  BHnkUy.  120  D.  8.  178 
(83:654):  Bate  v.  Akere,  183  U.  3.  564  (88:442); 
San  Vrancieoo  v.  It$ell.\U  U.  8.  f15  (88:570); 
Hopkine  v.  McDare,  188  U.  3.  S80  (88:660). 

If  any  of  the  questions  were  questions  of 
general  law  and  not  of  FWeral  law.  and  the 
case  was  disposed  of  by  tbe  decision  of  them* 
this  court  has  no  jurisdiction. 

Marrow  v.  Brinktey,  130  U.  8.  176,  181  (83: 
654.  055);  &tn  Franei»ro  t.  Reetl,  188  U.  8.  65 
(88:570);  Hopkint  v.  il/i;£ur«.  188  U.  3.  380(38: 
000):  Beatty  v.  Benion,  135  U.  3.  244  (84;134). 

The  decision  of  the  supreme  court  of  IUIdoIs 
was  not  erroneous  but  was  correct. 

It  is  settled  law  tbat  railroads  an  paUle 
bifibways. 

Cherokee  Nation  t.  Sovttlurn  K  R.  Co.  180 
U.  8.  641.  057.  658  (34;  395.  808.  800);  Union 
P.  R.  Co.  V.  Chioigo,  R.  L  A  P.  R.  Co.  168  U. 
8.  564.  685  (ante,  265.  272):  Cltieago.  B. 
AQ.  R.CO.V.  Iowa,  9  West.  Jur.  847;  Lako 
Shore  A  M.  S.  R.  Oo.  y.  Chi&me  A  W. 
LR.  Co.Vt  III.  016;  Georgia  R.  A  B.  Oo. 
T.  Smith.  128  U.  8.  174  (83:  877);  Char- 
lotte, a  A  A.  R.  Co.  V.  Qibbet,  142  O.  8.  880 
(85:1051);  Penntyteania  R.  Go.  v.  Miller,  183 
U.  8.  76,  83.  84  (83:367,  373);  Ne^e  York  A  N. 

B.  R.  Co.  V.  Brittot,  151  U.  3.  650  (88:  260); 
Louieti'le  A  If.  R.  Co.  v.  Kentucky,  161  0.  8. 

077  (40:  849);  III.  Const,  art.  11.  ^  11. 

Tbe  goverDmental  or  police  power  over  rail- 
roads devoted  to  public  use  is  mocb  more  ez- 
teosive  and  broader  (ban  tbe  police  power  over 
private  property  of  the  citizen. 

lUinoia  0.  R.  Co.  v.  WilUnberg,  117  111.  303, 
57  Am.  Rep.  863;  Boeion  A  M.  R.  Co.  v.  Tot* 
County  Comre.  79  Me.  894;  Chieago  A  A.  R.  Oo. 
T.  Joliet,L.  AA.R.O0. 105111.40^ 44 Am  Rep. 
790;  Lake  Shore  A  M.  S.  R  Oo.  v.CXneinnati.  S. 
AC.  R.  Co.  80  Ohio  St.  604;  Albany  S.  R.  Co. 
V.  Brotenelt,  24  N.  Y.  845;  SaUm  A  ft.  Tvrnp. 
Co.  V.  Lyme.  IB  Coon.  461;  Neas  York  A  If.  E. 
R.  Co.  V.  Briatot,  151  U.  3.  556  (38: 209). 

The  decision  of  tbe  supreme  court  of  Illioois 
in  respect  thereto  Involveano  Federal  question 
even  if  tbe  question  was  one  of  general  law. 
The  rule  of  the  supreme  court  upon  tbis  que» 
tion  is  settled  law  in  that  state. 

Chiengo  A  N.  W.  R.  Co.  v.  Chieago,  140  HI. 
809;  TUinoia  O.  R.  Oo.  t.  Chieago,  141  III.  580. 
17  L.  R.  A.  680;  /itinoi*  G.  R.  Oo.  v.  Chieogo. 
138  III  483;  Peoria  A  P.  U.  R  Co.  r.  Peoria 
A  F.  R.  Co.  105111. 110,  117;  Galena  A  C. 
U.  R.  Co.  T.  Loomia.  18  III.  648;  Galena  A 
O.  U.  R.  Oo,  T.  DiU,  33  III.  264;  OaUna  A 
O.  V.  R  Oo.  V.  AppUby.  38  UL  388:  Ohio 
A  M,  R.  Oo.  T.  MeCldland,  25  111.  140;  Illinoia 
0.  R.  Go.  T.  WiUenborg,  117  111.  208,  57  Am. 
Rep.  862. 

And  this  rule  Is  sustained  l^^  the  weight  of 
aotbority. 

BMton  AM.  R.09.  t.  York  County  Comm. 
70  Me.  886;  Thorpe  v.  Rutland  A  B.  R  Go.  37 
Yt.  150.  63  Am.  I>ec.  625;  Lake  Shore  A  if.  8. 
R.  Co.  T.  Cincinnati,  8.  A  V.  R  Co.  90  Ohio 
St  604;  Portland  A  R.  R  R.  Go.  t.  Deering, 

78  Me.  61.  70,  57  Am.  Rep.  784;  MaaaaeAuaetU 

C.  R  Oo.  V.  Boaton.  0.  A  F.  B.  Oo.  121  Mass. 
134;  yew  York  A  S.  B.  R.  Oo.  v.  Waterbury, 
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60  Coon.  1;  Charlotte,  C.dA.a.09.v,  QMu, 
143  U.  8.808  iSS:  1054). 

Mr.  Juitic«  Harl«a  dellvoed  tbe  opinion 
of  tbe  court: 
Tbe  qnatttoiu  pieeented  on  tbto  writ  of 

error  reute  to  tbe  lurisdlcUon  of  thli  court  to 
re-examine  ^e  flnu  judgment  of  the  supreme 
court  of  niiooU,  end  to  cert&ln  rullnea  of  the 
•tate  court  which,  It  la  alleged,  were  la  disre- 
gard of  that  part  of  tbe  14ih  AmeDdmcnt  de- 
elarlng  that  no  state  iball  deprive  peraon 
of  his  property  without  due  process  m  law,  or 
deny  the  equal  protection  of  tbe  laws  to  any 
person  within  Its  Jurisdiction. 

The  Constitution  of  Illinois  prorides  that 
"no  person  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law."  Art. 
S,  g  S.  It  also  provides:  "PriTale  property 
ataiul  not  be  taken  or  damaged  for  public  use 
without  jxut  compensatloD.  Such  compensa- 
tion, when  not  made  by  the  state,  shall  be 
ascertained  by  a  jury,  as  shall  be  prescrllMd  by 
law.  The  »e  of  land  taken  for  railroad 
tracks,  without  consent  of  the  owners  thereof, 
shall  remain  In  such  owners,  subject  to  the 
UM  for  which  It  is  taken."  Art  2,  %  IS. 

By  the  5th  article  of  the  general  statute  of 
Dlinolt,  approved  April  10,  1872,  and  relating 
to  tbe  Inoorporatlon  of  cities  and  vlllagea.  It 
was  [mvtdea  that  "the  ci^  council  shall  have 
power,  by  condemnation  or  otherwise,  to  ex- 
tend any  street,  alley,  or  highway  over  or 
•croM,  or  to  construct  any  sewer  under  or 
through,  any  railroad  track,  right  at  way 
or  lana  of  any  railroad  company  (within  the 
corporate  limits);  but  where  no  compeosailon 
is  made  to  such  railroad  company,  tbe  city 
shall  restore  such  railroad  track,  rightof  way, 
229]or  land  *to its  former  state,  or  In  asufft- 
cient  manner  not  to  have  impaired  Us  useful- 
ness." 1  (111.)  Starr  A  0.  Anno.  BtaL  vL  5.  pp. 
462.  472,  g  89. 

The  9th  article  of  tbe  nme  statute  declared 
that  when  the  ovporate  authorities  of  a  city  or 
village  provided  by  ordinance  for  the  making 
of  any  local  improvement  authorized  to  be 
made,  the  making  of  which  would  fequire  that 
private  property  be  taken  or  damaged  for 
public  use,  tbe  city  or  village  should  file  in  Its 
name  a  petition  In  some  court  of  record  of  the 
county  praying  "tlut  tbe  just  compensation  to 
be  made  for  private  property  to  be  taken  or 
damaged"  for  the  improvement  or  purpose 
apeclned  In  the  ordinance  be  ascertained  by  a 

That  statute  further  provided:  "g  14.  Any 
final  judgment  or  jadgmeots,  rendered  by  said 


court,  upon  anv  flnding  or  findings  of  any 
jury  or  juries,  shall  be  a  lawful  and  sufficient 
condemnation  of  the  land  or  property  to  be 
taken  upon  the  payment  of  Oie  amount  of  such 
flnding  as  hereinafter  provided.  It  shall  be 
final  and  conclusive  as  to  the  damages  caused 
by  such  improvement,  unless  such  judgment 
«r  judgments  shall  be  appealed  from;  but  no 
appeal  or  writ  of  error  upon  the  same  shall 
delay  proceedings  under  said  ordinaooe.  If 
such  city  or  village  shall  depodt,  aa  directed 
by  tbe  court,  the  amount  of  the  Judgment  and 
coats,  and  shall  file  a  bond  in  tbe  court  In 
which  such  judgment  was  rendered,  in  a  sum 
to  be  fixed,  and  with  lecurl^  to  be  ^proved 
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Sr  the  judge  of  said  court,  which  shall  secure 
e  payment  of  any  future  compensation 
which  may  at  any  time  iMi  finally  awarded  to 
such  party  so  appealing  or  suing  out  such  writ 
of  error,  and  his  or  her  cosu.  §  15.  Tba 
court,  upon  proof  that  said  Just  compensatloB 
so  found  by  the  jury  has  been  paid  to  tbe  per- 
son entitled  thereto,  or  has  been  depodted  as 
directed  by  the  court  (and  bond  given,  in  case 
of  any  appeal  or  writ  of  error),  uall  enter  an 
order  that  the  dty  or  village  shall  have  the 
right,  at  any  time  thefciafter.  totakepoasesalcw 
ofor  damage  the  properly.  In  respect  to  whUsk 
such  compensation  diall  nava  been  so  paid  or 
deposited,  as  aforesaid.'*  1  Starr  A  O.  Anno. 
Stat.  pp.  487  t0g. 

*A11  of  these  provisions  became  a  part[230 
of  the  charter  of  the  city  of  Chicago  in  1675. 

By  an  ordinance  of  the  dty  council  of  Chi- 
cago approved  October  9, 1 880,  It  was  ordained 
that  Itockwell  street  Id  that  city  be  opened  and 
vrldened  from  West  18th  Street  to  West  19th 
street  by  condemning  therefor,  In  accordance 
with  the  above  act  of  April  10,  1872.  certain 
parcels  of  land  owned  by  Individuals,  and  also 
certain  parts  of  tbe  right  of  way  In  tlut  dty  oi 
tbe  Chicago,  Burlington,  A  Quiocy  Rallnnd 
Company,  a  corporaUon  of  Illuioia. 

In  execution  of  that  ordinance  *  petition 
was  filed  by  tbe  dty,  November  IS,  1800,  In 
the  drcuft  court  of  Cook  county,  IlUooia,  for 
the  condemnation  of  the  lots,  plecea,  or  parcela 
of  land  and  property  proposed  to  be  taken  or 
damaged  for  tbe  proposed  Improvement,  and 
praying  that  the  just  compensation  required 
for  private  property  taken  or  damaged  be  aa- 
certuned  by  a  Jury. 

The  parties  Interested  In  the  property  de- 
scribed In  the  petition,  including  the  Chicago, 
Burlington,  &  QuIocy  Railroad  Company, 
were  admitted  as  defendants  In  lhei»ix»eding. 
In  their  verdict  the  Jury  flzed  the  just  com- 
pensation to  be  paid  to  the  respective  individual 
owners  of  tbe  lots,  pieces^  and  parcels  of  land 
and  property  sought  to  M  taken  or  damaged 
by  the  proposed  improvements,  and  fixed  $1 
as  Just  compensation  to  the  railroad  company 
In  respect  of  those  parts  of  Its  right  of  way  de- 
acribeid  In  the  city's  petition  as  necessary  to  be 
used  for  the  purposes  of  the  proposed  street, 

ThvenpoB  the  railroad  company  moved  for 
a  new  trial.  The  motion  was  overruled,  and 
a  final  Judgment  was  rendered  In  ezecuUini 
tbe  award  by  the  jury.  That  judgment  waa 
affirmed  by  the  supreme  cotirt  of  the  stat& 
149  Itl.  457. 

The  motion  by  the  dt^  to  dismiss  the  writ 
of  error  for  want  of  Jurisdiction  will  be  first 
considered.  If  the  right  now  asserted  undw 
the  Constitution  of  tbe  United  States  was 
spedfically  set  up  or  claimed  by  tbe  defeadaot 
in  tbe  state  court,  the  motion  to  dlBmlss  must 
be  overruled.   U.  B.  Rev.  Sut.  g  709. 

*Ad  examination  of  the  statutes  under[23 1 
which  this  proceeding  was  instituted  will  show 
that  Dopro  vision  ismueforao  anawer  by  thede- 
feudanta.  In  Smith  v.  Chicago  ^W.I.R.  <h. 
105  III.  511.  516,  the  supreme  oontt  of  Illtnola 
sdd  that  there  was  no  rule  of  law  or  of  prac- 
tice authorizing  the  filing  of  an  answer  to  a 
petition  for  the  condemnation  of  land  uoder 
the  eminent  domain  act  of  that  state;  that  the 
proceeding  wai  ptuely  aUtutwr;  and  that  al- 
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aikk  the  BUtute  wu  very  minute  in  all  Its 
0.  specifically  selling  forth  every  step  to 
^kexi  in  the  proKress  of  a  cause  from  its 
sption  to  Its  final  aeterminatlon,  it  did  not 
t&ln  any  alladon  to  an  uuw«r  the  de- 
dan  ts. 

t  Is  not,  therefore,  important  that  the  de- 
dant  neither  filed  nor  offered  to  file  an  ao- 
iT  specially  setting  np  or  claiming  a  right 
ler  the  Constltu^  of  the  United  States, 
is  suffldent  if  it  appears  from  the  record 
,t  such  right  was  speraally  set  up  or  claimed 
ibe  state  court  In  such  manner  as  to  bring 

0  tbe  attention  of  that  court. 

!7ow  the  right  in  gueslion  was  distinctly  as- 
ted  by  the  defendant  in  its  written  motion 
set  saide  the  verdict  and  grant  a  new  trial, 
none  the  n-ouDds  for  a  new  trial  were  the 
lowuig:  That  the  several  ruUogs  of  the 
iirt  in  excluding  proper  evidence  for  the  de> 
id&nt,  the  statute  under  which  the  proceed- 
^  for  condemnation  were  instituted,  and 
3  verdict  of  tbe  Jury  and  the  judgment  based 
w>n  it,  were  all  coolrary  to  the  14th  Ameod- 
snt  declarine  that  no  state  shall  deprive  any 
rson  of  life, liberty,  or  property  without  due 
ocess  of  law,  nor  deny  to  any  person  within 

1  limlta  tbe  equal  protection  of  the  laws. 
When  tbe  trial  court  overruled  tbe  motion 
r  a  new  trial  and  entered  Judgment  it  neces- 
rily  held  adversely  to  these  claims  of  Ped- 
al Hgbt 

But  this  Is  not  all.  In  the  assignment  of 
TOrs  filed  by  the  defendant  In  the  supreme 
)urt  of  Illinois,  these  claims  of  rights  under 
le  ConslilulioD  of  tbe  United  States  were  dls- 
qciIt  reasserted. 

It  IS  true  that  the  supreme  court  of  Illinois 
id  not  in  Its  opinion  expressly -refer  to  the 
:32]  Constitution  of  the  United  'Slates.  But 

lui  circumelance  Is  not  conclusive  against  the 
irisdict  Ion  of  this  court  to  re-examine  tbe  final 
idgment  of  tbe  state  court.  Tbe  Judgment 
C  afflroiance  necessarily  denied  the  Federal 
ighu  thus  specially  set  up  by  tbe  defendant; 
ar  that  Judgment  could  not  have  been  ren- 
ered  without  deciding  adversely  to  such 
laims  of  right.  Those  claims  went  to  the 
ery  foundation  of  the  whole  proceeding  so 
ur  M  it  related  to  the  railroad  company,  and 
he'legal  effect  of  tbe  Judgment  of  the  supreme 
ourt  of  tbe  state  was  to  deny  them.  "Tbe 
rue  and  rational  rule,"  this  court  said  In  Av- 
>rietor»of  Bridget  v.  ffoboken  Land  d  Improv. 

68  U.  H.  1  Wall.  116. 148  [17:  571.  S76j. 
'to  that  the  court  mast  be  able  to  see  clearly, 
rom  tbe  whole  record,  that  a  certain  provision 
>f  the  Conslilulion  or  act  of  Coosress  was 
"clied  on  by  tbe  parly  wbo  brings  the  writ  of 
trror,  and  ibat  the  right  Ibus  claimed  by  him 
vas  denied."  In  Bediy  v.  CoUhour,  146  U.  S. 
153,  159  [80:  923,  924],  it  was  said  that  "our 
lurisdiction  being  invoked  upon  the  ground 
■hat  a  right  or  Immunity,  specially  set  up  and 
:1aimed  under  tbe  Constitution  or  authority  of 
:he  United  Stales,  has  been  denied  by  tbe 
judgment  sought  to  be  reviewed,  it  must  ap- 
ptar  from  the  record  of  tbe  case  eitber  that  the 
right,  so  set  up  and  claimed,  was  expressly 
denied,' or  that  such  was  tbe  necessary  effect 
In  law  of  the  Judgment.''  DeSauuurt  v.  QaU- 
tsFd,  127  U.  S.  816,  284  [82:  125,  1821;  Avtm 
V.  AtviH^,  98  U.  S,  827  t)>8:  612];  <mago  L. 
1€6  U.S. 


/ns.  Oo.  V.  NMdtet,  118  U.  a  B74,  577  [28:  1084. 
10861:  Sapteard  v.  Denny.  168  U.  8. 180,  IM 
[;}9  :  941, 943]:  There  is,  we  conceive,  no  room 
lo  doubt  that  the  legal  effect  of  the  Judgment 
below  was  to  declare  that  tbe  rights  asserted 
by  tbe  defendant  under  the  national  Coastilu- 
tion  were  not  iofrloged  by  tbe  proceedings  In 
the  case.  ConsequenUy,  tbe  motion  to  dismiss 
for  want  ot  jurisdiction  must  be  overruled, 
and  we  proceed  to  examine  the  case  upon  its 
merits. 

Tbe  general  ooutentlons  of  the  railroad  ooift* 

pany  are— 

That  the  judgment  of  the  state  court 
whereby  a  public  street  Is  opened  across  its 
land  used  for  taiiroad  purposes,  and  wherelij 
compensation  to  the  extent  of  $1  only  U 
awarded,  deprives  It  of  its  property  without 
due  process  of  law  contrary  to  the  prohibi* 
tlons  of  the  14th  Amendment;  and, 

*Tbat  the  railroad  company  was  en-  [233 
tiUed  by  reason  of  the  opening  of  tbe  street  to 
recover  as  compensation  a  sum  equal  to  tbe  dif- 
ference between  the  value  of  tbe  fee  of  the  land 
sought  to  be  crossed  without  any  restrictions 
on  Its  righl  to  use  tbe  land  for  any  lawful  pur* 
pose,  and  tbe  value  of  tbe  land  burdened  with 
a  perpetual  right  In  the  public  to  use  it  for  the 
purpose  of  a  street  subject  to  the  right  of  the 
company  or  those  acquiring  title  under  It  to 
use  it  only  for  railroad  tracks  or  any  purpose 
for  which  the  same  could  be  used  without  In- 
terfering with  its  use  by  the  public. 

The  city  contends  that  tbe  question  as  to  the 
amount  of  compensation  to  be  awarded  to  the 
railroad  company  was  one  of  local  law  merely, 
and  as  that  question  was  determined  in  the 
mode  prescribed  by  the  Constitution  and  laws 
of  Illinois,  tbe  company  appearing  and  having 
full  opportunity  to  M  beara,  the  requlremeot 
of  due  process  of  law  was  observed.  If  ibis 
position  be  sound,  it  Is  an  end  of  the  case,  and 
we  need  not  determine  whether  the  state  court 
erred  in  not  recogoiziog  the  principles  of  law 
embodied  fn  the  Instructions  asked  oy  the  rail- 
road company. 

It  Is  therefore  necessary  to  Inquire  at  the 
outset  whether  "due  {wocess  of  law"  requires 
compensation  to  be  made  or  secured  to  the 
owner  of  private  property  taken  for  public 
use.  aod  also  as  to  ibe  circumstances  under 
which  the  final  Judgment  of  the  bigbest  court 
of  a  state  In  a  proceeding  Instituted  to  con- 
demn such  property  for  public  use  may  be  re- 
idewed  by  this  court. 

It  is  not  contended,  u  It  could  not  be,  that 
the  Constitution  of  Illinois  deprives  the  rail- 
road company  of  any  right  secured  by  the  14th 
Amendment.  For  the  state  Constitution  not 
onlv  declares  that  no  person  shnll  be  deprived 
of  nis  property  without  due  process  of  law, 
but  that  private  property  shall  not  be  taken  or 
damaged  for  public  use  witbout  Just  compen- 
sation. Bui  It  must  be  observed  that  tbe  pro* 
hibltions  of  Ibe  Amendment  refer  to  all  the  In- 
fltrumeotalilles  of  tbe  state,  to  its  legislative, 
executive,  aod  Judicial  autborilies,  and,  tbere- 
fore,  whoever  by  virtue  of  public  position 
under  a  state  government  deprives  another  of 
any  right  protected  by  that  *Amtndmeol  [234 
aj^ost  deprivation  by  tiie  state,  "violates  the 
constitutional  tnhiUtioo ;  and  as  he  acts  In  the 
naraeandfor  the  state,  and  is  clothed  with  the 
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•Ute*i  power,  hli  act  U  that  of  the  states" 
ThU  must  be  ao,  or,  as  we  have  often  ukl,  tbe 
eofuUtutlonal  prohibition  haa  no  nwanliiK,  and 
"the  itate  has  clolbed  one  of  lUagenta  wttb 
power  to  aooul  or  erade  It."  iSs  pmi£  Vir- 
ginia, 100  n.  S.  888,  848,  847  [2^:  «76,  679]; 
Jftal  V.  Detawm,  103  U.  8. 870  [36:  M7}:  Fiafc 
Wo  7.  Hopkin*.  lia  a.  S.  850  [80:  2201;  GUmm 
r.  Miuitaippi,  162  U.  S.  579  [40:  1078].  These 
priociplea  were  enforced  la  tbe  recmt  case  of 
&O0  V.  JfeilM.  IM  U.  8.  84  [88:  8861,  In 
which  It  was  bdd  that  the  prohlbtilODs  of  the 
14(h  Amendoient  extended  to  "all  acts  of  the 
state,  whether  throagh  its  kg^slative,  its  exec- 
utlre,  or  its  jQdtciaraQtfaoruies;'*aod,  conse- 
quentlj,  it  was  held  that  a  judgmeDt  of  the 
highest  court  of  a  state,  hj  which  a  purchaser 
at  an  administration  sale,  under  an  order  of  a 
probate  court,  of  land  beloDglDg  to  a  living 
person  wlio  had  not  been  notified  of  the  pro- 
ceedlngs,  deprived  him  of  his  property  with- 
out due  prooeu  of  law  ocmtruy  to  tbe  24th 
Amendment. 

Nor  is  the  contention  tbat  the  reread  com- 
panj  baa  been  deprived  of  its  property  wlth- 
out'dne  process  of  law  entirely  met  by  tbe 
sogeestion  that  It  had  due  notice  of  the  pro- 
ce^lnga  for  condemnation,  appeared  In  court, 
and  WM  admitted  to  make  defense.  It  Is  true 
tbat  this  coiirt  has  said  tbat  a  trial  In  a  court 
of  Justice  according  to  tbe  modes  of  proceed- 
ing applicable  to  such  a  case,  secured  by  lawa 
operating  on  all  alike,  and  not  sobjectiog  the 
Individusl  to  the  arblttaiy  exercise  of  the  pow- 
ers of  gOTemment  unrestrained  by  the  eslab- 
lished  principles  of  private  right  and  distribu- 
tive justice— tbe  court  having  Juriadicllon  of 
the  Bob]ect-matler  and  of  tbe  parties,  and  tbe 
defendant  having  full  opportunity  to  be  beard 
— met  tbe  requirement  of  due  process  of  law. 
Uniiad  State*  v.  CruikOank,  98  0.  8.  643,  M4 
[38:  688.  693];  Leeper  v.  Texat,  189  U.  8.  463. 
468  [85:  325,  337].  But  a  state  may  not.  by 
any  of  Its  agencies,  disregard  tbe  prohibitions 
of  tbe  14th  Amendment.  Its  JudlcisI  author- 
ities nia^  keep  within  the  Irtter  of  tbe  statute 
prescribing  forms  of  procedure  la  tbe  court* 
and  eive  tbe  parties  interested  the  fullest  op- 
235]  portunity  to  be  heard,  and  yet  "it  might 
be  thai  its  final  action  wonld  be  inconsistent  with 
that  Amendment.  In  determining  what  Is  doe 
process  of  law  regard  must  be  had  to  sub- 
btauce.  not  to  form.  This  court,  referring  to 
tbe  14th  Amendment,  has  said:  "Can  a  state 
make  anything  due  process  of  law  which,  by 
its  own  legltilBllon,  It  chooses  to  declare  such? 
To  affirm  this  is  to  bold  tbat  the  proliitiidoa 
to  the  states  la  of  no  avail,  or  has  no  applica- 
tion where  tbe  invasion  of  private  rights  is 
effected  under  the  forms  of  state  leglslnllDn." 
Davidson  v.  A«u  Orleans,  06  U.  8.  97, 102  [24: 
610.  CI9].  The  same  question  cuuld  be  pro- 
pounded, and  the  same  answer  should  be 
made,  in  reference  to  Judicial  proceedings  In- 
<»)nsi8lent  with  the  requirement  of  due  process 
of  law.  If  compensaUon  for  private  property 
taken  for  public  use  la  an  essential  element  of 
due  process  of  law  as  ordained  by  the  14th 
Amendment,  then  the  final  judgment  of  a  stale 
court,  under  the  auiboriiy  of  which  the  prop- 
erty is  In  fact  taken.  Is  to  be  deemed  the  act 
of  the  atato  within  the  meaning  of  that  Amend- 
ment. 
991 


It  Is  proper  now  to  Inquire  whether  the  doe 
process  of  law  enjoined  by  the  14th  Amend- 
ment requires  compensation  to  be  made  or 
adequately  aeenrBd  to  the  owner  of  printo 
property  taken  for  public  use  under  the  ao- 
thortty  of  a  state. 

In  IteesdsMi  t.  Jfem  OrtsoM,  above  dted.  It 
was  said  tbat  a  statute  declaring  in  terms, 
without  more,  that  the  full  and  exclusive  title 
to  a  docribed  piece  of  land  belonging  to  one 
person  should  be  and  is  hereby  vested  in  u- 
oUier  person,  would.  If  effectual,  deprive  the 
former  of  his  property  without  due  process  of 
law,  within  the  meaolnc  of  the  14tb  Amsnd- 
menL  8ce  also  MiatouriT.  S.  Ob.  v.  Nebraaka, 
Board  tf  TrartMportatitm,  164  U.  B.  40S,  417 
[ante.  489, 495].  Such  an  enactment  would  sot 
receive  Jiidloial  aanctkm  in  any  conntiy  hav- 
ing a  written  Gonatiiution  dutribating  tlie 
powers  of  ^vemment  among  three  co-ordi- 
nate departments,  and  f»mmittlng  to  tbe  judi- 
cUU7,  expressly  or  by  Implication,  authority 
to  enforce  the  provisions  of  such  ConRtitutlon. 
It  would  be  treated,  not  as  an  exertion  of  legis- 
lative power,  but  as  a  sentence — an  act  of  apo- 
Uation.  Due  protection  of  the  rights  of  prop- 
erty has  been  regarded  aa  a  vital  principle  of 
'republican  Institutions.  "  Next  In  ile- 1236 
gree  to  tbe  right  of  personal  llb^y,"  Hr.  Broom 
10  his  work  on  Constitutional  Law  sayB,"is  tbat 
of  enjoying  private  property  without  uodue  in- 
terference or  molestation."  p.338.  Tberequire- 
ment  that  the  property  shall  not  be  taken  for 
publie  use  without  Just  compensMioa  h  but 
"  an  affirmance  of  a  great  docuine  established 
by  tbe  common  law  for  the  protection  of  pri- 
vate property.  It  Is  founded  in  natural  equity, 
and  is  laid  down  as  a  principle  of  universal 
law.  Indeed,  In  a  free  government  almost  all 
other  rights  would  become  worthless  H  the 
government  possesaed  an  nncontrollahle  power 
over  tbe  private  fortnne  of  every  cltixen." 
3  Story,  Ccmst.  g  1790;  1  HI.  Com.  188.  1S9; 
Cooley,  Const.  Lim.  *650;  PupU  v.  PtaU.  17 
Johns.  195.  315  [8  Am.  Dec  8tQ]:  BrtuUhau 
V.  R?dger».  30  Johns.  108,  106;  Mount  Wuhing- 
ton  Road  Co.'a  Petition,  85  N.  H.  184, 143:  Z^- 
fiam  V.  Deeatur  Osuntjf  Jiutiea  ef  Inferior  G. 
9  Oa.  841,  S48;  Bx  parts  MarUn,  18  Ark.  199, 
306  0t  SM.y  JoknttM  v.  HanOn,  70  N.  C.  550, 
355. 

But  if,  as  this  court  has  adjudged,  a  legisla- 
tive eoaclment,  assuming  arbitrarily  to  take 
the  property  of  one  individual  aud  give  it  to 
another  Individual,  would  not  he  due  process 
of  law  as  eojoioed  by  the  14th  Amendment,  It 
must  be  tliat  the  requirement  of  due  process 
of  law  in  that  Amendment  la  applicable  to  tbe 
direct  appropriation  by  the  stato  to  public  use 
and  without  compensation  of  the  private  prop- 
erty of  the  citizen.  The  legislature  may  pre- 
scribe a  form  of  procedure  to  be  observed  in 
the  taking  of  private  property  for  public  use, 
but  It  is  not  due  process  of  law  if  proviaion  be 
not  made  for  compensation.  Notice  to  Ihe 
owner  to  appear  In  some  Judtclal  tribunal  and 
Rbnw  cause  why  his  property  shall  not  be 
taken  for  public  use  without  compensation 
would  be  a  mockery  of  justices  Due  process 
of  law  as  applied  to  judicial  proceedings  insti- 
tuted for  the  taking  of  private  property  for 
public  use  means,  therefore,  such  process  aa 
recognises  the  right  of  the  owner  to  be  com- 
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pensated  If  his  property  be  wrested  from  him 
and  transferred  to  the  public.  The  mere  form 
of  the  proceediog  Instituted  aeflinsl  the  owner, 
even  Ii  he  be  admitted  to  defend,  cannot  con- 
237]  vert  the  process  used  "into  due  process 
of  law.if  the  necessary  result  be  to  deprive  him 
of  his  property  without  compeosatioo. 

In  Fleicker  v.  Peek,  10  U.  8.  6  Craoch,  87, 
189, 130  [3: 163. 177,  1781.  this  court.  speakioK 
by  Chief  Justice  MarBhall,  said:  "  It  may  well 
be  doubted  whether  the  nature  of  society  and 
of  goTnrnmcDt  does  not  prescribe  some  limits 
to  the  legtslatlve  power;  and  If  any  be  pre- 
scribed, where  are  tbej  to  be  found,  if  the 
property  of  en  Indivldoal,  fairly  and  faoneatly 
acquired,  may  be  seized  without  compensa- 
tion. To  the  legislature  all  leglslatlTe  power 
is  granted;  but  the  question,  whether  the  act 
of  transferring  the  property  of  an  individual 
to  the  public  be  In  the  nature  of  legislative 
power  18  well  worthy  of  aerloua  reflection." 

In  Cit^muf  Sav.  A  L.  Am,  v.  l^Meka.  87  U. 
S.  20  Wall.  665,  663  [22:  455,  461],  Mr.  Justice 
Miller,  delivering  the  Judgmeol  of  this  court, 
after  observing  that  there  were  private  rights 
in  every  free  government  beyond  the  control 
of  the  state,  and  that  a  goveriiment.  by  what 
ever  name  It  was  called,  under  which  the  prop- 
erty of  citizens  was  at  the  absolute  dispo^lloD 
and  unlimited  control  of  ut  depository  of 
power,  was  after  all  bat  m  oeepotfim,  said: 
"The  theory  of  our  goTernments,  ataie  and 
national,  ii  opposed  to  the  deposit  of  unlim- 
ited power  anywhere.  The  executive,  the 
legislative,  am)  the  Judicial  branches  of  these 
gfiTemmehta  arc  all  of  limited  and  defined 
powers.  There  are  limitations  on  such  power 
which  grow  out  of  the  essential  nature  of  all 
free  governments.  Implied  reservations  of 
individual  rights,  without  which  the  tfoclal 
ronipuct  could  not  exist,  and  which  are  re- 
ipecied  by  all  governments  entitled  to  the 
uitme."  Ko  court,  he  said,  would  hesitate  to 
ml  judge  Told  any  statute  declarinK  that  "the 
liomebtead  now  owned  by  A  should  no  longer 
be  liin,  but  should  henceforth  be  the  property 
of  B."  In  accordance  with  these  principles  it 
WHS  held,  in  that  case,  that  the  property  of  the 
citizen  could  not  be  taken,  under  the  power  of 
laxiitioD,  to  promote  private  objectn,  and, 
therefore,  that  a  statute  authorizloi;  a  town  to 
issue  its  bonds  in  aid  of  a  manufacturing  en- 
terprise of  individuals  was  void  because  the. 
object  was  a  private,  not  a  public,  one.  See 
aldo  CoU  V.  La  Orange,  118  U.  a  1  [28:  806]. 

Tn  the  early  case  oiQardner  t.  Net^urgh.  3 
238]Johns.Ch.l62  [7  Am.  Dec.  6SU],there  be- 
ing nu  prnvUioQ  ia  the  Constitution  of  the  state 
•  )f  New  York  on  the  subject,  Chanoellor  Kent 
«ald  that  it  was  a  principle  of  natunl  equity, 
recognized  by  all  temperate  and  civilized  gov- 
crnnicnts,  from  a  deep  and  universal  sense  of 
its  justice,  that  fair  compensation  be  made  to 
the  owner  of  private  property  taken  for  pub- 
lic use.  In  Sinniekaon  v.  Johnson,  17  N.  J. 
L.  130,  145  {U  Am.  Dec.  184],  it  was  held  to 
be  a  settled  principle  of  universal  law,  reach- 
ing back  of  all  constitutional  provisions,  that 
the  right  to  compensation  was  an  Incident  to 
the  exercise  of  the  power  of  eminent  domain; 
that  the  one  was  so  inseparably  connected  with 
the  other  that  they  may  be  said  to  exist,  not 
ae  separate  and  distinct  principles,  but  as  parts 
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of  one  and  the  same  principle;  and  that  tin 
legisUture  "can  no  more  take  private  prop- 
erty for  public  use  without  just  compensation 
than  if  this  restruining  principle  were  Incor- 
porated into  and  made  part  of  Its  state  Coa- 
Biltuiioa"  These  cases  are  referred  to  with 
approval  In  PumpeUy  v.  Oreen  Bay  <fi  if. 
Cnnal  Co.  80  U.  S.  18  Wall.  166,  178  [80: 657, 
960],  and  in  Jfonongahela  Nat.  Co.  v.  OnUed 
SUiUt,  148  U.  S.  813.  835  [87:  468,  468],  this 
court  saying  In  the  latter  case:  "And  in  this 
there  Is  a  natural  equity  which  commends  it 
to  everyone.  It  In  no  wise  detracts  from  the 
power  of  the  public  to  take  whatever  may  be 
necessary  for  Its  uses;  while,  on  the  other 
hand.  It  prevents  the  public  from  loading  upon 
one  Individual  more  than  his  just  share  of  the 
burdens  of  government,  and  says  that,  when 
he  surrenders  to  the  public  something  more 
and  different  from  that  which  Is  eznct^  from 
other  members  of  the  publio,  a  full  and  Just 
equivalent  shall  be  returned  to  faim." 

In  lieaH  T.  Lake  County  Behooi  Dist.  Ko.  f, 
188  U.  8.  058.  562  [38  :  740.  746],  and  in  Sveet 
T.  BeeJul.  159  U.  8.  830, 898  [40: 188.  m],  the 
court  said  that  It  was  a  condition  precedent  to 
the  exercise  of  the  power  of  eminent  domain 
that  the  statute  make  provision  for  reaoonable 
compensation  to  the  owner. 

In  Seott  r.  Toledo.  86  Fed.  Rep.  885.  895, 
806  [1  L.  R.  A.  6B8],  the  Ute  Mr.  Justice 
JackKon,  while  circuit  judge,  had  occasion  to 
consider  this  question.  After  full  considera- 
tion that  able  Judge  said:  "Whatever  may 
have  been  the  power  of  the  states  on  this  sutv 
Ject  prior  to  the  adoption  of  the  14th  Amend- 
ment •to  the  Constitution,  It  seems  clear  [239 
that,  since  that  amendment  went  Into  effect, 
such  limitations  and  restraints  have  been  placed 
upon  their  power  in  dealing  with  Individual 
rights  that  the  states  cannot  now  lawfully  ap- 
propriate private  property  for  the  public  ben* 
efit  or  to  public  uses  without  compensation  to 
the  owner;  and  that  any  attempt  so  to  do, 
whether  dqne  in  purstiance  of  a  eonatituttooal 

Srovirion  or  legislative  enactment,  whether 
one  by  the  legislature  itself  or  under  dele- 
gated authority  by  one  of  the  subordinate 
agencies  of  the  state,  and  whether  done  di- 
rectly, by  taking  the  property  of  one  person 
and  vesting  It  In  another  or  the  public,  or  in- 
directly through  the  forms  of  law,  by  appro- 
priating the  pnpettj  and  requiring  the  owner 
thereof  to  compensate  himself,  or  to  refund  to 
another  the  compensation  to  which  he  Is  en* 
titled,  would  be  wanting  in  that  'doe  process 
of  law'  required  by  said  AmendmenL  The 
conclusion  of  .  the  court  on  this  question  is, 
that  since  the  adoption  of  the  14ih  Amend- 
ment compenMlIon  for  private  property  taken 
for  puUio  uses  constitutes  an  essential  ele- 
ment In  'due  process  of  law,'  and  that  with- 
out such  compensation  the  appropriation  of 
private  property  to  public  uses,  no  matter 
under  what  form  of  procedure  It  Is  taken, 
would  violate  the  provisions  of  the  Federal 
Constitution."  To  the  same  effect  are  Bender- 
tmt  V.  Central  But.  R.  Co.  91  Fed.  Rep.  8S9, 
and  Baker  v.  Nonnood,  74  Fed.  Rep.  097. 

In  Mount  Hope  Cemetery  Propre.  v.  Boeton, 
158  Mass.  500,  510,  In  which  the  l4th  Amend- 
ment was  Invoked  against  a  statute  requiring 
the  city  of  Boston  to  transfer  oertain  oemetery 
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properlT  owned  liy  tt  to  k  ptrtlcalAT  com- 
puy,  no  eotirt  rnSAi  "The  ooncladon  to 
vhfcb  we  hire  come  fa,  Uist  the  oemetenr  falls 
within  the  claie  of  property  which  the  city 
owni  In  its  priTEte  or  proprletuy  chiTKter, 
M  a  private  corporation  might  own  It,  ana 
that  ita  ownenbip  Is  protected  under  the 
ConitltutioBB  ot  Haasachosetla  and  of  the 
United  Btatee,  to  that  the  legUature  has  no 
power  to  require  Its  transfer  without  com* 
poafm'.ton"— citing  the  ConstltutloD  of  Hasaa- 
ehttfeita,  Declaration  of  Rigbu,  art.  10,  and 
the  14ib  Amendment  of  the  Constitution  of 
the  nnlted  Btates. 

240]  *Io  bis  work  on  Goostitotlonal  Umita- 
tlODS,  Mr.  Cooley  says:  "The  principles,  then, 
upon  which  the  process  is  basedare  to  determine 
wuttaer  It  la  'due  proceaa'  or  not,  ud  not  any 
coodderatlons  of  mere  form.  .  .  .  Whoi 
the  goreroment,  through  Its  established 
agenoes,  Interferes  with  the  title  to  one's 
proper^,  IV  with  bis  Independent  enjoyment 
of  ft.  and  ita  action  Is  called  in  question  as 
not  In  accordance  with  the  law  of  the  land, 
we  wtt  to  test  Its  TaUdl^  hj  those  principles 
of  eMl  liberty  and  omistltntional  protection 
which  haTo  beoMM  eetaUlsbed  In  our  system 
of  laws,  and  not  generally  1^  rules  that  per- 
tain to  forms  of  procedure  merely.  In  judi- 
cial proceedings  toe  law  of  the  Isnd  requires  a 
hearing  before  coDdemoatloQ,  and  judgmeot 
before  dispossession;  but  when  property  la 
appropriated  by  the  goremment  to  public 
uses,  or  the  le^slature  interferes  to  give  di- 
rection to  Its  title  tbrooffh  remedial  statutes, 
different  considerations  from  those  which  re- 
gard the  oontroTersies  between  man  and  man 
must  prevail,  dlflerent  proceedings  are  re- 
quired, and  we  have  only  to  see  whether  the 
Interference  can  be  lustifled  by  the  established 
rules  applleable  to  tiie  spediU  case.  Due  pni- 
oeis  of  law  la  each  particftlar  ease  means  inch 
an  exertion  ot  the  powers  of  government  as 
the  settled  maxims  of  law  permit  and  saoc- 
tloa,  and  under  such  safeguards  for  the  pro- 
tection of  Individual  righto  as  those  maxima 
prescribe  fw  the  class  of  cases  to  which  the 
one  in  question  belonn.  ...  In  every 
fovemmeot  there  Is  Inherent  authority  to  ap- 
propriate the  ptopmlj  of  the  dtlzen  for  the 
necessities  of  the  state,  and  constitutional 
provisions  do  not  confer  the  power,  though 
they  generally  surround  it  with  safeguards  to 
inevent  abuse.  The  restraints  are,  that  when 
specific  property  Is  taken,  a  pecuniary  oom- 
pensatlon,  ^reed  upon  or  determined  by  ju- 
aids!  Inquiry,  must  be  paid."  pp.  *8S6,  *857, 
In  his  discussion  as  to  toe  meaning  and  scope 
of  the  14th  Amendment  the  same  writer  In  his 
edition  of  Story  on  the  Constitution,  after  ob- 
serving that  every  species  of  individual  prop- 
erty* was  subject  to  be  appropriated  for  the 
special  needs  of  either  the  state  or  national 
government,  but  that  the  power  to  appro- 

Sriste  was  sublect  to  the  restriction,  amone 
141]  others,  that  It  must  *DOt  be  exercised 
withoutmaklngduecompeasatlonforwhaiever 
la  taken,  says:  "Due  process  of  law  requireB, 
first,  the  legislative  act  authorizing  the  ap- 
propriation, pointing  out  bow  It  may  be  made 
and  how  the  compensation  shall  be  awessed; 
and,  secondly,  that  the  partiei  or  ofllcera  pro- 
ceeding to  nuke  the  qtpnqirlatitm  shall  keep 
Mt 


within  the  anthorl^  ocmferred,  and  observe 
every  reguhuloa  which  the  act  makea  for  the 
protection  or  In  the  Interest  of  the  property 
owner,  except  as  he  may  see  fit  Toluatatfiy  tc 
waive  them."  3  Btory,  Const,  g  19M. 

In  our  opinion,  a  Judgment  oz  a  state  court, 
even  If  It  be  authorized  by  statute,  wheteby 
private  property  Is  taken  for  the  state  or  under 
Ita  ditectioD  for  public  use,  without  compen- 
sation nude  or  secured  to  the  owner,  is,  upon 
principle  and  authority,  wanting  In  the  due 
procMS  of  law  required  by  tbe  14th  Amend- 
ment of  tbe  Constitution  of  the  Doited  Statca, 
and  the  affimuince  of  such  Judgment  by  the 
highest  court  of  the  state  Is  a  Molal  by  thai 
Btata  of  a  right  secured  to  the  owner  ^  that 
instrument. 

It  remains  to  inquire  whether  tbe  nnnnsssij 
effect  of  the  prooeedlogs  In  the  court  below 
was  to  appropriate  to  the  pablic  use  any  prop- 
erty right  of  tbe  railroad  company  without 
compensation  being  made  or  secured  to  the 
owner. 

Tbe  contention  of  tbe  railroad  company  Is 
that  the  vodlct  and  Judgment  for  $1  as  the 
■mount  to  be  paid  tolt  was.  In  effect,  an  ap- 
propriation of  Ita  property  r^bto  without  any 
compensation  whatever;  that  the  Judgment 
should  be  read  as  If  in  form  as  well  as  in  fact 
It  made  no  prevision  whatever  for  rnmprmsa 
tion  for  tbe  property  so  appropriated. 

Undoubtedly  tbe  verdict  may  not  unreason- 
ably be  taken  as  meaning  that,  In  the  Judg- 
ment of  the  Jury,  the  company's  pnpertj, 
proposed  to  be  taken,  was  not  materially  dam- 
aged; that  Is,  looking  at  the  nature  of  the 
properiy  and  tbe  purposes  for  which  it  wu 
obtained  and  was  being  used,  that  which  was 
taken  from  tbe  company  was  not,  in  the  judg- 
ment''of  the  Jury,  of  any  substantial  value  la 
monqr.  The  owner  of  private  property  taken 
nnder  the  right  of  eminent  domain  obtuns  just 
compensation  If  he  Is  awarded  such  sum  ss, 
under  all  tbe  "circumstances,  is  a  fair  [242 
and  full  equivalent  for  the  thing  taken  from 
him  by  the  public. 

If  the  opening  d  the  ttreet  across  the  rail- 
road tracks  dtA  not  nndnly  Interfere  vritb  the 
companr's  use  of  the  right  ot  way  for  leriti* 
mate  railroad  purpoees,  Ihen  Ite  compensation 
would  be  nominal.   But  whether  thore  was 
such  an  Interference,  what  was  lu  extent,  and 
what  was  tbe  value  of  that  lost  by  the  com* 
pany  as  the  direct  result  of  such  Interference, 
were  questioas  of  fact  wUch  the  state  oomv 
mitted  to  the  Jury  uoder  soch  Instructioiu^ 
touching  the  law  as  were  proper  and  necessary .1 
It  was  for  the  Jury  to  determine  the  facto.  but\ 
it  belonged  to  tbe  court  to  determine  the  legml  \ 
principles  by  which  tbej  were  to  be  governed  I 
in  fixing  the  amount  of  compensation  to  the  i 
owner.  1 

Whatever  may  have  been  the  power  of  the  1 
trial  court  to  set  aside  the  verdict  as  nai  award.  1 
Ing  just  compensation,  or  the  autbori^  of  thea 
supreme  court  of  lUIools  under  the  Conatitu- 1 
Uon  and  laws  of  the  state  to  review  the  facta,  f\ 
can  this  court  go  behind  the  final  Judgment  of ! 
tbe  Htate  court  fw  the  purpose  of  re-examInlDg| 
and  weighing  the  evidence,  and  of  deiermla^ 
ing  whtther,  i^on  the  facts,  the  jniy  erred  tof 
not  returning  a  verdict  in  favor  of  the  railroaot 
company  for  a  larger  mm  than  $lf  Thb 
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umUm  maj  be  conddend  In  two  upects: 
rat,  wtUi  reference  to  tha  7th  AmendmeDt  of 
the  CoDiUtatioii,  proTldlns  that  "In  mitt  ai 
fx>mmoD  law.  where  the  Tuue  in  coDtroTerar 
•ball  exceed  $20,  the  right  of  trial  by  Jury  ahall 
be  preaerred,  and  no  fact  tried  oy  a  jury 
shall  be  otherwise  rfrexamfned  In  any  court  of 
the  United  Stalea  than  according  to  the  rulea 
of  the  common  lawj"  second,  with  reference 
to  the  statute  (Rer.  Btat.  g  T09)  which  proridea 
that  the  final  judgment  of  the  highest  court  of 
a  state  In  certaUi  named  cases  may  be  le-ex- 
amloed  in  this  court  upon  writ  of  error. 

It  is  clear  that  the  last  clause  of  the  7th 
Amendment  la  not  restricted  In  its  application 
to  suits  at  common  law  tried  before  juries  in 
the  courts  of  the  United  States.  It  applies 
equally  to  a  case  tried  before  a  jury  in  a  state 
court  and  brought  here  by  writ  of  etror  from 
243]  the  highest  court  pf  the  *state.  One  of 
the  objections  made  to  the  acceptance  of  the 
Constitution  as  it  came  from  the  hands  of  the 
couTention  of  1787  was  that  It  did  uottla  eipress 
words,  preserve  the  right  of  triAl  by  jury,  and 
that  under  It  facte  tned  br  k  Jury  could  be 
re-ezamined  by  the  courts  of  the  United  Statei 
otherwise  than  according  \a  the  rules  of  the 
common  law.  The  7th  Ameudment  was  ijh 
tended  to  meet  these  obiections,  and  to  deprive 
the  courts  oiF  the  Uoltea  States  of  any  such  au- 
thority. It  could  not  have  been  Intended  thus 
to  restrict  the  power  of  the  oonrla  of  the 
United  States  to  re-examine  facte  tried  by 
juries  Id  the  courts  of  the  Union,  and  leave  ft 
open  for  those  courts  to  re-ezaralne,  in  disre- 
^rd  of  the  rules  of  the  common  law,  facts 
tried  by  juries  Impaneled  in  the  state  courts 
in  cases  woich,  by  reason  of  the  questions  in- 
volved In  them,  could  be  brou^t  under  the 
cof^nizance  of  the  courts  of  the  United  States. 
« In  JKm  Tark  v.  United  8UxU»,  76  U.  S.  9 
Wall.  274. 278  [19:  6S8, 661],— a  case  removed 
from  a  state  court  to  a  circuit  court  of  the 
United  Btatea  after  verdict  in  the  state  court, 
and  brought  from  the  latter  court  to  this  court 
by  writ  of  error,— the  question  was  presented 
as  to  the  oonstltutionajltv  tA  wo  much  of  the 
5th  section  of  the  act  of  March  8. 1868  (18  Stat, 
at  Ii.  7S6,  chap.  61X  u  anttaorlBed  the  removal 
of  a  judgment  In  a  state  court,  in  which  the 
case  was  tried  by  a  jury,  to  the  circuit  court 
of  the  United  States  for  a  retrial  on  the  facta 
and  the  law.  The  argument  was  made  that  as 
by  the  construction  uniformly  given  to  the  1st 
clause  of  the  Amendment  the  sulta  there  men- 
tioned were  only  those  in  the  Federal  eourta, 
the  words  "and  no  fact  tried  by  a  jury," 
mentioned  In  the  9d  clause,  relate  to  trial  by 
jury  only  in  such  courts.  But  this  court  said: 
"It  Is  admitted  that  the  clause  applies  to  the 
appetlata  powers  of  the  Supreme  Court  of  the 
United  States  in  all  common-law  cases  coming 
up  from  an  inferior  Federal  court,  and  also  to 
toe  circuit  court  In  like  caaee.  In  the  ezerdse 
of  It*  appellate  powers.  And  why  not,  as  it 
respects  the  exercise  of  these  powers  in  cases 
of  Federal  cogDizance  coming  up  from  a  state 
courtT  The  terms  of  the  amendment  are  gen- 
eral, and  contain  no  qualification  In  respect  of 
244]ihe  restriction  'upon  the  appellate  juris- 
diction  of  the  courts,  except  is  to  the  clasa  of 
ewes  namely,  suits  at  common  law.  where  tiie 
trial  bu  been  tqrjiuy.  The  natural  Inferenoe  li 
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that  no  other  was  intended.  Ita  language, 
upon  any  reasonable,  if  not  neonaanr.  Interim- 
tation,  we  think,  applies  to  this  entfre  chw,  no 
matter  from  what  court  the  case  oomes,  oiF 
which  cognizance  can  be  taken  by  the  appel- 
late court.  It  seemi  to  us  also  that  cases  of 
Federal  cognizance,  coming  up  from  state 
courts,  are  rx<A  only  within  the  Words,  but  are 
also  within  the  reason  and  policy  of  the  amend- 
ment. They  are  caaei  mvolving  queetioni 
arising  under  the  Constitution,  the  laws  of  the 
United  Statee,  and  treaties,  or  under  some 
other  Federal  authority;  and  therefore  are 
completely  within  the  ezercise  of  the  judicial 
power  of  the  United  States,  as  much  so  as  If 
the  cases  bad  been  originally  brought  in  some 
inferior  Federal  court.  No  other  cases  tried  In 
the  state  courts  can  be  brought  under  the  ap- 
pellate lurisdletion  of  this  court  or  any  inferior 
Federal  court  on  which  appellate  jurisdiction 
may  have  been  conferred.  The  case  must  be 
one  invotving  some  Federal  Question,  and  it  la 
difficult  to  perceive  any  eenslDle  reason  for  the 
distinction  that  la  attempted  to  be  nude 
between  the  re-ezamlnaUon  by  the  appellate 
court  of  n  oaee  coming  from  an  Inferwr  Fed- 
eral court,  and  one  of  the  class  above  men- 
tioned coming  up  from  a  state  court  In  both 
Instances  the  cases  are  to  be  disposed  of  bv  the 
same  system  of  laws  and  by  the  same  juuicial 
tribunal."  It  was  therefore  held  that  Con- 
sress  could  not  authorize  adrctiit  court  of  the 
United  States,  upon  the  removal  of  a  case  tried 
by  a  jury  in  a  state  court,  to  retry  "the  facta 
and  Ikw.^ 

Upon  the  reasoning  In  the  case  just  referred 
to,  ft  would  seem  to  be  clear  that  the  last 
clause  of  the  7tii  Amendment  forbids  the  rO' 
trial  by  thisscourt  of  the  facta  tried  by  the  jurj 
In  the  preseot  case.  This  conclusion  is  not 
affected  by  the  circumstance  that  this  proceed- 
ing is  te  be  referred  to  the  state's  power  ct 
eminent  domain,  In  which  class  of  cases  it  baa 
been  held  that,  in  the  absence  of  express  eon^ 
stUutlonal  provisions  on  the  subject,  the  owner 
of  private  property  taken  for  public  use  can- 
not claim,  as  of  right,  that  his  compensation 
'shall  be  aaoertained  1»  a  common-law  [245 
jury.  The  reason  for  this  ntie  la,  that  before  the 
esteblishment  of  the  government  of  the  United 
States  U  had  been  the  practice  in  this  country 
and  in  Bngland  to  ascertain  by  commissioners, 
special  tribunals,  and  other  uke  agencies,  the 
compensation  to  be  made  to  ownera  of  private 
proiMrty  taken  for  public  use,  and  It  was  not 
to  be  supposed  that  the  general  provisions  In 
American  Constitutions,  national  and  state, 
preserving  the  right  of  trial  by  jury,  super- 
seded that  practice.  Lewis,  Em.  Dom.  pp.  811, 
812,  and  authorities  cited.  But  In  Illinois 
such  practice  Is  not  permitted  in  cases  of  the 
condemnation  of  private  property  for  publio 
use.  The  state  Constitution  of  1848  wovided 
that  "Uie  rl|dit  of  trial  Iv  Jarr  shall  remain 
Inviolate  and  shall  extend  to  all  cases  at  law 
without  rc^rd  to  the  amouot  In  controversy.'* 
Art  18,  %  6.  The  Coostttuticm  of  1870  pro- 
vides that  "the  right  of  trial  by  jury,  as  here- 
tofore enjoyed,  shall  remain  Inviolate,  but  tbe 
trial  of  avil  cases  before  the  justices  of  tbe 
peace  ti^  a  ju^  of  less  than  twelve  men  may 
be  authorised  ^    ft  B<  And  Igr 

the  latter  Instrument,  as  wa  have  seen,  it  U  ex- 
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presaly  prorlded  that  the  jast  compeoMtioii 
required  to  be  nude  to  the  owner  of  prirate 
property  Uken  or  dsmaged  for  public  lue 
"sball  be  ascertnlned  by  a  Jury  as  shall  be  pre- 
•ciibed  by  law."  Art.  2.  %  18.  That  the  lait- 
named  proTinloD  probibitJd  the  ascertalnmeat 
of  lach  eompniiation  In  any  other  mode  than 
by  «  Jory,  la  made  clear  by  the  rlecisloD  of  the 
•npreme  court  of  Illinois  in  K%m  r.  Defen- 
bavgh,  64  III.  2111.  Id  which  It  was  adjudged 
that  a  provision  In  a  statute  of  Illinois  author 
icing  commissioners  of  highways,  or  three  su 
pervlsors  of  the  county  on  appeal  from  the 
commlsslooera,  to  ascertain  the  damnges  sua- 
lained  by  reason  of  the  construction  of  a  high- 
way acroM  the  owners  premises,  was  super 
•eoed  bj  the  18th  section  of  art.  8  of  tba  state 
Constitution — the  court  observing  that  a  trial 
by  jury  was  "a  constitutional  right  of  wbii^h 
the  party  may  not  be  debarred  either  by  the 
action  or  nonaction  of  ibe  legislature.  People 
T.  MeRobertt,  63  III.  88."  The  persons  Impan- 
«led  in  t  bis  case  to  ascertain  ihe  just  compensa- 
840]tioa  due  to  the  railroad  'company  consti* 
tnted  a  jtny  as  ordained  by  tbeCoDstiiuiion  of 
Illinois  in  cases  of  the  condemnation  of  prl- 
Tate  property  for  public  uee.  and,  being  a  Jury 
within  the  meaniag  of  tlie  7th  Amenitment  of 
the  Constitution  of  the  United  States,  ibe  facts 
trleil  by  H  cannot  be  retried  "in  any  court  of 
the  Uuiied  States  otherwise  than  according  to 
the  rules  of  the  common  law."  The  only 
modes  known  to  the  common  law  "to  re-ex- 
amine such  facts,  are  the  granting  of  a  new 
trial  by  the  court  where  the  issue  was  tried,  or 
to  which  the  record  was  properly  reluniahle, 
or  the  award  of  a  wnt'rs  faeiat  de  noto  by  an 
appellate  court,  for  some  error  of  law  whicb 
Intervened  In  the  proceedings."  'FarfioM  v. 
BaMffd.  28  U.  8.  8  Pet  488,  447.  448  [7:  732. 
787];  Neu>  Terk,  O.  A  IT.  R.  R.  Co.  T.  JV«to/; 
100  U.  8.  24,  81  [25:  581,  6351.  - 

To  Ibis  It  may  be  adiled  that  Congress  has 
provided  that  the  final  judgment  of  the  high- 
est court  of  a  state  in  cases  of  which  this  court 
may  take  cognizance,  shall  be  re  examined 
upon  writ  of  error,  s  process  of  common-law 
ongin,  which  removes  nothing  for  re-ezaminsr 
tlon  but  QueBtlons  of  law  arising  upon  the 
record.  Egan  v.  Bart,  165  U.  S.  1B8  [ante, 
680].  Even  If  we  were  of  opinion  in  view  of 
the  evidence  that  the  jury  erred  In  finding 
that  no  property  rtsht,  of  substantial  value  in 
money,  bad  been  taken  from  the  ndlroad  com- 
pany by  reason  of  the  opening  of  a  street 
across  Its  tight  t/t  way,  we  cannot,  on  that 
ground,  re-examine  the  final  judgment  of  the 
state  court.  We  are  permlttM  only  to  inaulre 
whether  the  trial  court  prescribed  any  rule  of 
law  for  the  guidance  of  the  jury  that  was  in 
absolute  disregard  of  the  company's  right 
to  Just  compensation. 

We  say,  "in  absolute  disregard  of  the  com* 
pany's  right  to  Just  compensation,"  becnnse 
We  do  not  wish  to  be  understood  as  boliling 
that  everr  order  or  ruling  of  the  state  court  In 
\  case  like  this  may  be  reviewed  here,  not- 
withstanding our  jurisdiction,  for  some  pur- 
posa,  is  beyond  question.  Many  matteni  mny 
occur  In  the  progress  of  such  cases  that  do  not 
necessarily  involve.  In  any  8ub>tHni(al  sense, 
Ibe  Federal  right  alleged  to  have  been  deuied; 
and  in  respect  of  sudi  matters,  that  which  Is 
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done  or  omitted  to  be  done  by  the  state  court 
may  constitute  only  enw  In  the  admlnistr». 
tioo  of  the  law  under  which  the  proceedings 
were  fnsiltuled. 

•In  Lent  v.  TiUmm,  140  TJ.  8.  816,  831(247 
[85:419.  426],  which  wasacaseofthe  widening 
of  a  public  street,  for  the  cost  of  which  bonda 
were  issued,  (o  be  paid  by  taxation  on  the 
lands  benefited,  in  proporiton  to  the  benefits, 
and  in  which  ft  was  alle^  by  a  property 
owner  that  the  local  statute  bad  been  so  ad- 
ministered as  to  deprive  him  of  his  properly 
without  due  process  of  law,  this  court  aald: 
"Errors  In  the  mere  ad  minis)  ration  of  the 
statute,  not  involving  Jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  could  not  Joatlfy 
this  court,  in  Its  re-examination  of  the  Judg- 
ment of  the  state  court,  upon  writ  of  error,  to 
hold  that  the  state  had  deprived,  or  was  about 
to  deprive,  the  plaintiffs  of  their  property 
without  due  process  of  law.  Whether  it  was 
expe<lient  to  widen  Dupont  street,  or  whether 
the  board  of  supervisors  should  have  so  de- 
clared, or  whether  the  board  of  comipiosioners 
properly  apportioned  the  cost  of  the  work,  or 
correctly  esUmated  the  benefits  accruing  to  the 
dilFcrent  owners  of  property  affected  by  the 
wldpning  of  the  street,  or  whether  the  brwrd's 
Incidental  expenses  in  executing  the  statute 
were  too  great,  or  whether  a  larger  amount  of 
bonds  were  Issued  than  should  uve  been,  the 
excess.  If  any,  not  being  so  great  as  to  indicate 
upon  Uie  face  of  the  transaction  a  psipable  and 
gross  departure  from  the  requirements  of  the 
statute,  or  whether  upon  the  facts  disclosed 
the  report  of  the  commissioners  should  have 
been  confirmed,  are  none  of  them  issues  pro- 
senllng  Federal  questions,  and  the  Judginait 
of  the  slate  court  upon  tbem  cannot  be  re- 
viewed here." 

In  harmony  with  those  views,  we  may  say 
in  the  present  case  that  the  stale  court  having 
jurisdiction  of  Ihe  subject-matter  and  of  the 
parties,  and  being  under  a  duty  to  guard  and 
protect  the  ronstitutional  right  b«re  asserted, 
the  final  Judgment  ought  not  to  t>e  heU  to  be 
in  violation  of  the  due  process  of  law  en  Joined 
by  the  14th  Amendment,  unless  by  its  rulings 
upon  questions  of  law  the  company  waa  prs' 
vented  from  obtaining  substantially  any  com- 
pensAiion.  See  also  manshafU  v.  Amuyfcwtis 
R.  Oo.  158  U.  8.  880  [38:  781]. 

The  principal  poini  of  dispute  between  the 
parties  was  whether  the  railrosd  company,  by 
rsason  of  the  opening  of  the  street,  was  en- 
titled to  recow  a  sum  equal  to  the  differencn 
'between  the  value  of  ibe  land  in  quest  ion  [248 
as  land,  without  any  restriction  on  iu  right  i*' 
use  It  for  any  lawful  purpose,  and  the  viTue  of 
the  land  when  burdened  with  the  right  of  the 
public  to  one  it  for  the  purposes  of  a  strec* 
crossing. 

In  lis  oplnlm  In  this  case  the  snpreme  court 
of  Illinois  says  that  when  a  cHy  council,  under 
the  authority  of  the  act  of  April  10,  1873,  ex- 
tends a  street  across  railroad  tracks  or  right 
of  way,  "it  does  not  condemn  the  land  of  the 
railroad  company  nor  prevent  the  use  of  the 
tracks  and  right  of  way."  149111.457.  We 
lake  this  to  be  a  comet  Interpretation  of 
the  local  statute,  and  as  Indicating  not  only  the 
interest  acquired  by  the  public  through  pro- 
ceedings Instituted  ror  Ihe  extension  of  a  street 
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ttcrtw  the  tracks  nod  ligbt  of  way  of  the  nlU 
road  compaoy,  but  also  the  extent  to  which 
the  company  was  rieprtved,  by  the  proceed- 
ings for  con^ciii nation,  of  any  right  in  respect 
of  tbe  land.  Such  belnfr  the  law  of  the  state, 
It  would  neccKsarEly  follow  that  the  jury.  Id 
aBcerfaiulDg  tlie  amoaat  of  eompensstton, 
could  not  properly  take  u  a  basia  of  calcula- 
ttoD  the  raarltet  value  of  the  land  as  land. 
The  land  as  such  waa  not  takeo,  the  railroad 
company  was  not  prevented  from  aslng  it,  and 
fts  use  for  all  the  purposes  for  which  It  was 
held  by  the  railroad  company  was  ioterfered 
with  only  so  far  as  Its  eaxiuiive  enjoyment  for 
purptwes  of  railroad  tracks  was  diminished  In 
value  by  subjecting  the  land  within  the  cross- 
ing to  public  use  as  a  street  The  supreme 
court  of  Illinois  well  said  that  "tbe  measure 
of  compeosatioo  Is  the  amount  of  decrease  In 
the  VHlue  of  tbe  use  for  railroad  purposes 
caused  by  tbe  use  for  the  purposes  of  a  street, 
such  use  for  the  purposes  of  a  street  being 
exercised  jointly  with-  the  use  of  the  company 
for  railroad  purposes.  In  other  words,  the 
compaDV  Is  to  be  compensated  forthe  diminu- 
tion in  its  rij^ht  to  use  Its  tracks  caused  by 
Ibe  exlBtence  and  use  of  the  street."  149  III. 
457. 

But  it  was  contended  In  tbe  court  below, 
and  Is  here  contended,  that  the  land  was  sub- 
ject to  Bale  by  the  company  for  any  lawful 
use;  that  after  being  condemaed  for  purposes 
of  a  public  street  it  could  not  be  sold  as  land 
held  for  prlvnie  use  could  be  sold  In  the  market; 
240]  fKinscquf  tiily,  its  salable  value,  "treating 
it  hs  liiDd  simply,  was  practically  destroyed  by 
the  opening  of  a  public  street  across  it. 
Touching  this  p  tint  tne  state  court,  observing 
that  a  railroad  company  can  only  acquire 
land,  whether  by  voluntary  purchaseor  other- 
wise, for  railroad  purposes  as  dofloed  In  its 
charter,  and  that  in  this  case  tbe  descriptions 
of  the  strips  of  land  conveyed  to  the  appel- 
lant, as  set  forth  in  the  conveyances  intro- 
duced In  evidence,  show  that  the  strips  were 
purchased  for  rRilmad  right  of  way,  and  they 
have  been  eversince  so  used,  said:  "It  is  mani- 
fest that  the  appellant  is  restricted  In  Its  use 
of  the  rifcht  of  way  over  which  this  street  is 
to  be  extended  to  those  purposes  for  which 
such  right  of  way  is  now  used.   The  future 
use  must  be  tbe  same  as  the  present  use  so 
long  as  the  appellant  cooiinuea  to  operate  lis 
railroad,  unless  the  legislature  shall  permit  it 
to  change  its  route."   149  111.  457,  461.  The 
supreme  court  of  Illinois  therefore  held  that 
the  trial  court  did  not  err  la  excluding  evi- 
dence to  show  the  general  salable  value  of  the 
right  of  way  included  in  the  crossing,  or  iu 
general  value  for  other  uses  than  that  to 
which  it  was  applied.   According  to  this  view 
i>f  tbe  powers  of  tbe  railroad  company,  it  is 
clear  that  the  jury  could  not  properly  have 
taken  into  consideration  thepossibiliiy  of  such 
legislative  permission  being  grantpd;  that  is. 
the  power  of  tbe  legislature  to  permit  a  cbange 
of  route,  and  the  possibility  of  the  exercise  of 
that  power,  rould  not  he  elements  in  the  In- 
quiry as  to  the  compensation  to  be  now 
awarded  to  the  railroad  company. 

But  even  If  it  were  true  that  the  company, 
■o  long  as  it  operated  its  railroad,  could  with- 
out legislaUve  permission  take  up  Its  trw^  < 
1«0  D.  8.        U.  S.,  Boos  41.  68 


placed  across  the  land  In  auestfon,  sind  use 
the  land  for  purposes  other  tiian  for  a  right  of 
way,  the  jury  coold  not  properly  have  taken 
into  consideration  the  possibility  that  at  some 
future  time  the  company  would  adopt  that 
course,  and  thereby  put  itself  in  condition,  if 
no  street  were  opened  across  it,  to  sell  its  land 
for  what  It  was  worth  as  land,  fteed  from  any 
public  easement.  Such  a  possibility  was  too 
remote  and  contingent  to  have  been  taken  into 
account.  There  was  nothing  In  the  evidence, 
introduced  or  'offered  and  excluded,  [250 
suggesting  any  probability  that  the  company 
intended  to  use  or  would  in  the  near  future  use 
the  land  within  the  crossing  for  any  other 

Eurpose  than  as  a  right  of  way.  While,  as 
eld  In  Minaaaippi  A  R  R.  Boom  Co.  v.  Pat- 
terion,  88  U.  S.  403,  408  [25:  306,  209],  the 
genera]  rule  is  that  compensation  "is  to  be 
estimated  by  reference  to  the  uses  for  which 
tbe  property  is  suitable,  having  regard  to  tbe 
existing  business  and  wants  of  uie  community, 
or  suoh  as  may  be  reasonably  expected  in  the 
immediate  future,"  It  is  well  settled  that 
"mere  possible  or  Imaginary  uses,  or  the  spec- 
ulative schemes  of  its  proprietor,  are  to  be 
excluded."  Pierce,  Railroads.  817,  and -au- 
thorities cited;  WoTce*ter  v.  Great  Fali*  ISfg. 
a>.41  Me.  159,  164  [66  Am.  Dec  217J;  ZJor^an 
V.  Eatt Braniywint  A  Oo.  46  Pa.  620. 

525. 

The  company  must  be  deemed  to  have  laid 
its  tracks  within  the  corporate  limits  of  the 
city  subject  to  the  condition — not.  It  Is  true, 
expressm,  but  necessarily  Implied — that  new 
streets  of  the  city  might  be  opened  and  ex- 
tended from  time  to  time  across  its  tracks  as 
the  public  convenience  required,  and  under 
such  restrictions  as  might  be  prescribed  by 
statute.  Suppose  the  city  had  many  years  ago 
acquired  the  land  In  question  by  purchase  or 
condemnation  for  the  purpose  of  extending  and 
had  extended  a  street  over  it.  and  that  the  rail- 
road company  bad  thereafter  acquired  by  con- 
demnation tbe  right  to  lay  its  tracks  across  the 
street  upon  making  just  compenpatloo  to  the 
city.  In  ascertaining.  In  such  a  case,  the  com- 
pensation due  the  city,  would  it  not  be 
assumed,  the  street  having  once  been  opened, 
that  the  convenience  of  the  public  would 
always  require  it  to  be  kept  open,  and  that 
therefore  compensation  was  to  be  ascertained, 
not  upon  the  basis  of  the  nlue  of  the  city's 
land,  as  land,  when  crossed  by  the  ndlroad 
tracks,  but  upon  the  basis  that  the  land  would 
always  be  a  part  of  a  public  street?  Both 
branches  of  this  question  must  be  answered  in 
the  afflrmatire.  But  they  should  not  be  so 
answered  If  tbe  position  of  the  railroad  com- 
pany be  sound;  for,  according  to  its  conieo- 
tlon,  the  jury,  in  the  case  supposed,  must  have 
taken  Into  account  tbe  possibility  that  the  citr 
might  at  some  future  *lime  discontinue  [261 
the  street,  and  sell  the  land  or  devote  It  to 
other  purposes.  Ihere  was  and  is  no  mora 
probability  that  the  city,  in  the  case  supposed, 
would  close  the  street  than,  In  this  case,  that 
the  railroad  company  will  take  up  its  tracks 
from  the  land  in  question.  Such  a  probability 
was  too  remote  to  be  regarded  as  an  element 
In  tbe  Inquiry  as  to  compensation.  When 
these  proceedings  were  Instituted  the  railroad 
company  bad  an  exclusive  right  to  use  the  land 
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In  qoMtloii  for  trtclu  npoa  wblch  to  more  Its 
can,  and  the  dtj  did  Dot  propoae  to  iaterfeie 
In  any  degree  with  the  enjojinent  of  that 
right,  otherwise  than  the  opeoiDg  of  a 
atreet  across  the  tracks  lor  public  ose.  To 
what  extent  was  the  value  of  the  company's 
right  to  use  the  land  for  railroad  tracks  unduly 
dmiiolshed  by  opening  across  it  a  paUlc 
street  f  Under  sU  the  cTrcumstsnces,  In  view 
of  the  purpose  for  which  the  railroad  company 
obtained  uie  land,  for  which  the  land  was  In 
fact  used,  ud  for  which  It  was  likely  to  be 
always  used — which  pmpose  Is  the  most  Talu- 
abte  one  for  the  railroad  compuiy — that  was 
the  only  question  to  be  detomined  by  the 
JniT.  As  too  right  to  open  a  atreet  across  the 
xwraad  tracks  was  all  tnat  the  dty  sought  to 
obtidtt  hr  the  proceeding  for  condemnation.  It 
was  not  Dound  to  obtain  and  pay  for  the  fee 
In  the  land  over  which  the  street  was  opened. 
If,  prior  to  the  insUtuUon  of  these  proceed- 
ings, the  railroad  company  had  constructed 
upon  the  land  embtaosd  within  the  crossinK 
hnlldlngs  to  be  used  In  Its  business.  It  would 
hSTs  been  necessary  for  the  jury.  In  ascertain- 
ing  tbe  just  compensation  to  be  awarded,  to 
tue  into  consideration  the  Tslue  of  such 
buildings.  But  no  such  esse  is  before  us. 
The  case  Is  simply  one  of  the  opening  of  a 
street  across  land  with  no  buildings  upon  It. 
and  used  only  for  railroad  tracks. 

It  Is  next  ooBlended  that  error  of  law  was 
committed  igj  the  refusal  of  the  court  to  allow 
the  company  to  proTo  that  in  the  event  of  the 
opening  of  the  street  it  would  be  necessary,  in 
order  uat  the  railroad  be  properly  and  safely 
operated,  to  construct  gates  and  a  tower  for 
(werating  them,  plank  the  crossing,  fill  between 
t&e  rails,  put  Id  an  extra  rail,  ani  to  Incur  an 
annual  expense  of  depredations,  midntensnce^ 
252]*emplormentof gatemeo.etc  Itwasnot 
claimed  that  the  railroad  company  could  re- 
Gorer  specifically  on  account  of  such  expendi- 
tures, but  that  the  proof  of  their  being  made 
necessary  by  the  opening  of  the  street  was  sd- 
misrtble for  the pnipose of  showlogthe com- 
pensation due  to  the  company.  There  are 
some  authorities  that  seem  to  support  the  view 
taken  by  the  railroad  company,  out  we  are  of 
opinion  that  no  error  was  committed  In  ex- 
cluding the  evidence  offered. 

The  plaintiff  In  error  took  its  charter  subject 
to  the  power  of  the  state  to  provide  for  the 
safety  of  the  public,  In  so  far  as  the  safety  of 
the  lives  and  persons  of  the  people  were  In- 
volved in  the  operation  of  the  railroad.  The 
company  laid  its  tracks  subject  to  the  condition 
neceneanly  implied  that  their  use  could  be  so 
regulated  by  competent  authority  as  to  insure 
the  public  safety.  And  as  ail  property, 
whether  owned  by  private  persons  or  by  cor- 
porations. Is  held  subject  to  the  authority  of 
the  state  to  r^olate  its  use  Id  such  manner  as 
not  to  unnecessarily  endanger  the  lives  and  the 
personal  safety  of  the  people,  it  Is  not  a  coadl- 
tisa  of  the  exercise  of  that  authority  that  the 
state  shall  Indemnify  the  owners  of  property 
for  the  damage  or  injury  resulting  from  its  ex- 
erclsa.  Fzo|wr^  Uius  damaged  or  Injured  Is 
OCA,  within  the  meaning  of  the  Coosuiutlon, 
taken  for  public  use,  nor  Is  the  owner  deprived 
of  it  without  doe  process  of  law.  The  re- 
qnlremoit  that  oompensatlon  be  made  tot  pri* 
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restriction  upon  the  Inherent  power  of  the 
state  by  reasonable  regulations  to  protect  the 
lives  and  secure  the  safety  of  the  people.  la 
the  recent  cue  of  Jiew  York  S  N.  S.  R.  Co.  v. 
BriOxiL,  ISl  U.  8.  556.  667  [88:  868.  S781.  this 
court  declared  It  to  be  thoroughly  cstabllsfaed 
that  the  InhiUtlons  irf  the  OonsUtutlon  of  the 
United  States  upon  the  impatrmMit  of  the  ob. 
ligation  of  contracts,  or  the  deprivation  of 
property  without  due  process  or  of  the  equal 
protection  of  the  laws,  by  the  states,  are  not 
violated  by  the  legitimate  exercise  of  legislative 
power  in  securinK  the  public  safrty,  heallb, 
and  morals.  "The  governmental  power  of 
self-pcoteetloD"  the  court  said  "cannot  be  ood* 
tractlBd  away,  dot  can  the  exercise  of  ri^ta 
granted,  nor  the  use  of  property,  be  withdrawn 
from  the  implied  'liability  to  govern-  [253 
mental  reflation  In  particulars  essential  to  the 
preservation  of  the  community  from  injuiy." 
See  Atfw  Orleans  QaAiahi  Cb^v.  Lovmana  ImM 
AH.  P.  A  MJa.  Oh  115  D.  B.  660.  671  m-. 
516.  5241. 

In  Toledo,  P.  A  W.  B.  <h.  v.  I>ea»n,  68  Dl 
91.  the  supreme  court  of  Illinois  s^:  "The 
stale  has  reserved  to  Itself  the  power  to  enact 
all  police  laws  necessary  and  proper  to  secure 
and  protect  the  life  and  property  of  the  citizen. 
Prominent  amongst  the  righta  reserved,  and 
which  must  inhere  In  the  state,  Is  the  power  to 
regulate  the  approaches  to  and  the  crossing  of 
public  highways,  and  the  passage  through  cities 
and  villages,  where  life  and  property  are  con- 
stantly in  Imminent  danger  by  the  rapid  and 
fearful  speed  of  railway  trains.  The  exercise 
of  their  franchises  by  corporations  must  yield 
to  the  public  exigencies  and  the  safety  of  the 
oonuDunlty."  And  In  lUined  Q.  B.  Oa.  v. 
mzieaiofy.  117  lit  908  [67  Am.  Dec  862], 
where  the  question  was  whetiier  a  railroad 
company  could  be  required  to  construct  a 
farm  crossing  over  Its  road  years  after  the  road 
had  been  buflt,  the  court  said:  "The  ptnnt  Is 
made,  however,  that  these  provisions  are  not 
obllgatoiT  on  this  corporation  because  they 
were  enacted  many  years  since  It  received  Its 
charter  from  the  stale.  This  Is  a  misappre- 
hension of  the  law.  The  regulations  In  rej^krd 
to  fencing  railroad  tracks,  and  the  constmctioa 
of  farm  crossings  for  the  use  of  adjoining  land- 
owners, are  police  regulations  in  the  strict 
sense  of  those  terms,  and  apply  with  equal 
force  to  corporations  whose  tracks  are  alrndy 
built,  ss  well  as  those  to  be  thereafter  con- 
structed.  They  have  reference  to  the  public 
security,  both  as  to  persons  and  to  property. 
.  .  .  No  reason  Is  perceived  why,  upon  the 
same  principle  on  which  a  railroad  corporation 
may  be  required  to  fence  its  track  and  con- 
struct cattle  guards,  it  may  not  be  required 
also  to  construct  fann  oroasinfL" 

In  Ohieago  A  K.W.B.  0$.  T.  Ohkago,  140 
HI.  809,  817-819,  the  question  was  whether,  in 
a  case  where  a  city  Institutes  a  condemnation 
proceeding  to  open  or  extend  a  street  across 
a  railroad  already  constructed,  the  company 
owning  such  railroad  was  entitled  to  be  u- 
lowed,a8a*partof  its  Just  compensation,[254 
the  amount  of  Its  expenses  In  constructing  and 
mtUntalning  the  street  crossing.  In  that  case 
it  appeared  that  the  railroad  was  constructed 
prlw  to  the  abovo  act  of  1871  for  the  Incor- 
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poration  of  €\tie»  and  ▼illages.  and  before  the 
passage  of  the  act  of  1674,  which  required  that 
thereafter  at  all  railroad  crossings  of  hieh- 
ways  "and  streebB"  the  railroad  compaDies 
i^ould  construct  and  m^ataia  such  croaalags, 
aod  the  approaches  thereto,  within  their  re- 
■peotive  rights  of  way,  ao  that  at  all  times 
they  should  be  safe  as  to  person  and  prop- 
erty, a  SUrr  A  O.  Anna  Stat  1027.  The 
court  said:  "GoTernment  owes  lo  Its  citizens 
the  duty  of  providing  and  preserving  safe  and 
convenient  highways.  From  this  duty  results 
the  right  of  public  control  ora  pubuc  high- 
ways. Railroads  mn  pabllc  highways,  and  in 
their  relations  as  such  to  the  public  are  sub- 
ject to  legislative  supervision,  though  the  in- 
terests of  their  shareholders  are  private  prop- 
erty. Every  railroad  company  takes  Hs  right 
of  way  subject  to  the  right  of  the  public  to 
extend  the  puUic  highw^  and  atreeu  across 
unch  right  of  way.  ...  If  ratlrqads  so 
far  as  they  are  publio  highways  are,  like  other 
highways,  subject  to  l^lslative  supervision, 
then  railroad  companies  in  their  relations  to 
Idghwajrs  and  streets  which  intersect  their 
rights  of  way  are  subject  to  the  control  of  the 
police  power  of  the  state;  that  power  of  which 
this  court  has  siUd  that  *lt  may  be  aaiumed 
that  it  is  a  power  coextensive  with  self-protec- 
tion and  is  not  inaptly  termed  the  law  of  over- 
ruling necea^ty.'  Laka  FSra  v.  Stm  HiU 
Cemetery  Auo.  70  Hi.  191  [33  Am.  Rep.  711. 
The  requirement  embodied  In  g  8,  that  rail- 
road companies  shall  construct  and  maintain 
the  highway  and  street  crossings  and  the  ap- 
proaches thereto  within  tbdr  reepective  rights 
of  way  is  nothing  more  than  a  police  regula- 
tion. It  is  proper  that  the  portion  of  the  street 
or  highway  which  is  within  the  limits  of  the 
railroad  right  of  way  should  be  constructed  by 
the  railroad  company  and  mBiotalDcd  by  it, 
because  of  the  dangers  attending  the  opera- 
tion of  its  road.  It  should  contnu  the  making 
and  repniring  of  the  croaring  for  the  protec- 
tion of  those  passing  along  uie  street  and  of 
those  riding  on  the  cars.  .  .  .  The  items 
265]of  expense  for  'which  appellant  claims 
compensation  are  such  only  as  are  Involved  In 
its  compliance  with  a  police  r^ulatloo  of  the 
alatute.  It  li  eeUled  that  'neither  a  na^ 
ural  person  nor  a  corporation  can  claim  dam- 
ages on  account  of  being  compelled  to  render 
obedience  to  a  police  regulation  designed  to 
secure  the  common  welfare.'  Ohioago  <£  A. 
B.  Co.  V.  Joliet.  L.dsA.R.  Co.  105  111.  888 
[44  Am.  Rep.  799].  It  has  been  held  by  this 
court  in  a  number  of  cases  that  railroad  cor- 
pora tious  may  be  required  to  fence  their  tracks, 
to  put  In  cattle  guards,  to  place  upon  their 
engines  a  bell,  and  to  do  other  things  for  the 
protection  of  life  and  properftr,  although  tbeir 
rh&rters  contained  no  such  requlffments. 
Galena  A  C.  U.  R,  Co.  v.  Xotmw,  18  III.  048 

go  Am.  Dec.  471];  Oalena  A  G.  U,  B.  Co.  v. 
iU.  23  111.  264;  Ohio  <t  M.  B.  Oa.  v.  JfeOUl- 
land,  35  III.  140;  Iberia  A  P.  U,  B.  Oo.  T. 
fMria  AF.BOo.  lOB  III  110.  ...  Un- 
compensated obedience  to  a  regulation  enacted 
for  the  public  safety  under  the  police  power 
of  the  state  is  not  a  taking  or  damaging  with- 
out just  compensation  of  private  property,  or 
of  private  property  affected  wiUi  a  public  in- 
terest," See  alM  Amos,  138  U.  8. 
IM  U.S. 


638.  608  [81 : 305,  318] ;  Botton  A  M.  R.  Oo.  r. 
Tork  Count]/  Oomrt.  79  Me.  886;  Thorp«  T. 
BtOland  A  B.  B.  Co.  37  Yt.  150  [63  Am.  Dee. 
6-^01;  Lake  Shore  A  M.8.B.  Oo.  v.  Cincinnati^ 
8.  A  0.  B.  Oo.  80  Ohio  St  604;  PorOand  A  B. 
R.  Oo.  V.  Deering,  78  Me.  61,  70  [57  Am.  Rep. 
784];  8iaU  v.  Ohieaoo.B.  A  Q.  S.  Co.  39  Neb. 
412;  New  Tork  A  N.  B.  B.  Oo.  v.  Wateriurj/,  60 
Conn.  1;  Charlotte,  O.  A  A,  B.  Co.  v.  Gobtt^ 
143  U.  S.  886.  898  [85: 1051.  10541. 

We  concur  in  these  views.  The  expenses 
that  will  be  iocurred  by  the  railroad  company 
In  erecting  gates,  planking  the  crossing,  ana 
maintaining  flagmen,  in  order  that  Its  road 
may  be  safely  operated,— If  all  that  should  be 
required, — oecessarlly  result  from  the  main- 
tenance of  a  public  highway,  under  legisla- 
tive sanction,  and  must  be  deemed  to  nave 
been  taken  by  the  company  into  account  when 
it  accepted  the  privHeM  and  fraoebltaa 
granted  oy  the  state.  8u3i  expensA  most  b9 
regarded  as  Incidental  to  the  exercise  of  the 
p<nicepowerB  of  the  state.  Whatwasobtaloed. 
and  all  that  was  'obtaloed,  by  the  con-i;256 
demnation  proceedings  for  the  public  was  the 
right  to  open  a  street  aoroM  land  within  the 
crosaiiic  that  waa  used,  tad  wu  alvrays  Hkelj 
to  be  tued.  for  railroad  tracks.  While  the 
city  was  bound  to  make  compensation  tor 
that  which  wu  actually  taken.  It  cannot  be 
required  to  compensate  the  defendant  for 
obeying  lawful  regulations  enacted  for  the 
safety  of  the  lives  and  property  of  the  people. 
And  the  value  to  the  railroad  company  of  tliat 
which  waa  taken  from  it  Is,  as  we  have  said, 
the  difference  between  the  value  of  the  right 
to  the  exclusive  use  of  the  land  in  question  for 
the  purposes  for  which  it  was  being  used,  and 
for  which  It  was  always  likely  to  be  used,  and 
that  value  after  the  city  acquired  the  privilege 
of  participating  in  such  use  by  the  opeuing  of 
a  street  across  It,  leaving  the  railrcud  tracks 
uotoucbad.  Upon  that  theory  the  case  wai 
conridered  by  the  jury,  and  the  court  did  not 
err  In  placing  It  iMfore  them  upon  that  basis 
as  to  compensation. 

One  of  the  instructions  asked  1^  the  com- 

eny  and  refused  by  the  court  waa  to  the  ef- 
it  that  if  the  land  to  be  crossed  bv  the  pro- 
poied  street  was  of  such  width  and  dlmeDdons 
that  it  would  be  praeUcable  for  the  company 
or  those  acquiring  title  under  It  to  lay  and 
operate  other  railroad  tracks  in  addluon  to 
thoae  already  placed  thereon,  the  company 
was  entitled  to  recover  as  part  of  the  compeo* 
satioo  to  be  awarded  the  difference.  If  any, 
between  the  value  of  the  strip  for  railroad 
purposes  with  the  right  to  lay  and  operate 
therecw  such  addlUonu  tracks,  and  the  value 
of  the  same  for  railroad  purposes  with  the 
right  to  use  and  operate  only  the  ndlroad 
tracks  now  on  the  same.  Thislnstructlop  was 
properly  refused,  because  It  assumed,  as  mat- 
ter of  law,  that  the  opening  of  the  street 
•cross  the  existing  railroad  tracks  prevented 
the  company  fnmi  laying  additional  track* 
■cross  the  land  within  the  crossing,  if  there 
waa  room  for  sooh  tracks.  The  right  of  the 
compsny  to  use  the  land  or  its  rl^t  of  way 
for  as  many  tracks  as  It  reasonably  requlrra 
for  its  business— if  such  right  it  had  when  the 
present  proceedings  were  iBsUtuted— is  not 
•fleeted  Igr  the  opening  of  the  atreet  in  quea- 
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tlOD.  The  opeotog  of  the  ttreet  aoron  the 
company's  land— the  city  not  acQuIrlDK  the 
2Kfl*refr«imple title— was  necessarily  subject 
to  the  right,  If  any,  of  the  compaoy  to  lay  down 
■ddUtonal  tracks  If  necessary  m  the  proper 
conduct  of  Its  business. 

Another  Instruction  asked  the  company, 
and  to  the  refusal  of  which  It  excepted,  was  to 
the  efiFect  that  if  the  land  of  the  nitlroad  com- 
psay  to  be  crossed  by  the  proposed  street  was 
used  hy  It  for  railroad  purposes  as  part  of  "its 
railroad  and  terminal  ncilUles,"  and  the  Talue 
of  such  railroad  and  terminal  facilities  would 
be  deprenlate<l  and  lessened  by  the  use  of  the 
land  by  the  public  for  the  purposes  of  a  street 
(such  use  for  the  purposes  of  a  street  being 
subject,  however,  to  the  use  of  the  land  by  the 
company  for  railroad  purposes),  then  the  rail- 
road company  was  entitled  to  recover  from 
the  city  a  sum  equal  to  such  depreciation  in 
TBiue  as  dsmages  tn  part  of  Its  land  not  taken 
or  crossed  by  the  proposed  street.  I'bis  In- 
struction was  properly  refused.  It  wns  objec- 
tionable for  the  reason.  If  there  were  no  other, 
that  it  was  too  general.  The  words  "its  rail- 
road and  terminal  facilities"  included  the 
oompany's  entire  line  of  road  and  terminal 
faclIltleB  within,  at  least,  the  corporate  limits 
of  the  city.  The  land  wtthln  the  crossing  is  8 
miles  inside  the  city  llmlls,  about  4  miles  from 
the  passenger  depot  of  the  company  and  1,000 
feet  from  its  nearest  freight  depot.  If  the  in- 
struction last  rt'ferred  to  had  been  given,  the 
rann  of  Inquiry  as  to  the  sum  due  the  com- 

Kny  for  what  was  taken  from  It  would  have 
en  extended  far  beyond  what  was  required 
or  permissible  In  order  to  tscertidn  the  amount 
of  compensation. 

It  is  further  contended  that  the  railroad 
company  was  dented  the  equal  protection  of 
the  laws  tn  that  by  the  final  Judgment  Indf- 
Tidual  property  owners  were  awarded,  as  com- 
pensation for  contiguous  properly  apprnpri< 
ated  to  the  public  use  by  the  same  proreediog, 
the  VRlue  of  their  land  taken,  while  only  nom- 
toal  compensation  wns  given  to  the  cnmpanv 
—the  value  of  Its  land,  simply  eu  land,  serosa 
which  the  street  was  opened,  not  bving  tflken 
into  account.  This  contention  is  without 
merit  Compensation  was  awarded  to  Indi- 
vidual owners  upon  the  basis  of  ttie  value  of 
the  property  actually  taken,  having  regard  to 
25SJ  the  uses  for  which  it  was  best  'adapted 
and  tlie  purpr>eesforwbichit  was  held  and  used 
and  was  likclyalwaystobeused.  Compensation 
was  awarded  to  the  railroad  company  upon 
the  haals  of  the  value  of  Uie  thing  actually  ap- 
propriated by  the  public— the  use  of  the  com- 
pany's right  of  way  for  a  street  crossing,  hav- 
ing regard  to  the  purposes  for  which  the  land 
In  question  was  acquired  and  held  and  was  al- 
ways likely  to  be  neld.  In  the  case  of  Indl 
vidual  owners,  they  were  deprived  of  the  en- 
tire use  and  enjoyment  of  their  property, 
while  the  railroad  company  was  left  in  the 
possession  and  use  of  Its  prooerty  for  the  pur- 
poses for  which  It  was  beibi;  used  nnd  for 
which  It  wss  best  adspted,  subject  only  to  the 
right  of  the  public  to  have  a  street  across  It. 
In  this  there  was  no  denial  of  the  equal  pro- 
tection of  the  laws,  unless  it  be  that  the  public 
MODOt  have  a  street  across  the  tracks  of  a  rail- 
lead  company  .except  upon  the  condlUon  prece- 
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dent  that  It  shall  condemn  and  acquire  the 
absolute  ownership  of  the  land,  Uaving  tm- 
totuhed  the  ritiht  of  the  company  to  stum  it  uitk 
il$  tradu.  We  do  not  think  the  eqoal  protec- 
tion of  the  laws  Imposes  nicfa  a  burden  apon 
the  people  of  a  cl^  within  the  limits  of  which 
a  railroad  company  has  been  permitted  to  lay 
its  trscks. 

We  have  examined  all  the  questions  of  law 
arising  on  the  record  of  which  this  court  may 
take  f»)gnlEanoe,  and  which,  In  our  opinion, 
are  of  suffldtmt  importance  to  require  notice 
at  our  hands,  and  finding  no  error,  ths  Jwtg- 
fiuntiiafflmud. 

*The  Chief  Justice  took  no  part  In  the[2aO 
consideration  or  decision  of  this  case. 

Mr.  Justice  Brewer  dissenting: 
I  dissent  from  the  Judgment  In  thli  case.  I 
approve  that  which  Is  said  in  the  first  part  of 
the  opinion  as  to  the  potency  of  the  14ih 
Amendment  to  restrain  action  by  a  slate 
through  either  its  legislative,  executive,  or  ju- 
dicial departments,  which  deprives  a  party  of 
his  property  without  due  compensation;  also 
the  ruling  that  "due  process"  Is  not  always 
satisfied  bv  tli«  men  form  of  Ui«  proceeding, 
the  fact  of  notice,  and  a  right  to  be  heard.  I 
agree  to  the  proposition  that  "a  Judgment  of  a 
BiRte  court,  even  If  it  be  aulhnricBd  by  statute, 
whereby  private  property  is  taken  for  the  stale 
or  under  its  direction,  for  public  use,  wiihoot 
compensation  made  or  secured  to  the  owner. 
Is,  upon  principle  and  authority,  wanting  In 
the  due  process  of  law  required  by  the  14(h 
Amendment  to  the  Constitution  of  the  United 
States,  and  the  affirmance  of  such  Judgment 
by  the  highest  court  of  the  state  Is  a  denial  by 
that  state  of  a  right  secured  to  the  owner  1^ 
that  Instrument. 

It  is  disappointing  after  readine  so  strong  a 
declaration  of  the  protecting  reacn  of  the  14th 
Amendment  and  the  power  and  duty  of  this 
court  In  enforcing  It  as  against  action  Iv 
state  by  any  of  its  officers  and  agencies,  to  find 
sustained  a  judgment,  depriving  a  party — even 
tbnugh  a  railroad  corporation — of  valuable 

firoperty  without  any.  or,  at  least,  only  oura- 
nal.  eomnensatlm.  It  seenu  as  though  the 
denial  which  is  so  strenuously  made  as  to  the 
power  of  the  state,  through  either  Its  legisla- 
tive, executive,  or  Judicial  departments.  Is  sub- 
ject to  one  limitation:  that  Is,  the  verdict  of  a 
jury.  The  abundunt  promises  of  the  fore  part 
of  the  opinion  vanish  into  nothing  when  the 
conclusion  Is  resched.  They  amount  to  a 
mere  brutum  fidmm.  It  Is  a  case  frequent  in 
all  our  experiences  In  life,  where  the  promii>e 
and  the  performance  are  sadly  at  variance,  and 
Bugirest  those  many  sayings,  some  serious 
and  some  jocular,  which  are  used  to  picture 
the  grotesque  incongruity  so  often  manifested 
between  the  beginning  and  the  end,  the  proc- 
lamation and  the  act. 

For  what  Is  the  result  which  Is  snstalned 
and  adjudged  rightful  by  this  deddonf  The 
railroad  company,  which  owns  a  tract  of  land 
within  the  llmlu  of  the  city  of  Chicago,  holds 
*it  hy  deed  from  the  original  proprietors, [260 
having,  therefore,  the  highest  and  best  ot  all  ti- 
tles, a  fee  simple,  and  by  virtue  thereof  a  right 
to  Its  exclusive  use,  with  nil  dw  benefits  and 
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pmflia  wbich  wiitni  tberooo,  ia  deprived  of 
■uch  eicluHln  um.  forced  to  admit  everybody 
to  an  equal  use  and  occnpaiioD,  to  give  to  tbe 
public,  lodeed,  all  ttio  uee  and  occupaiioa  It 
oas  of  aoy  road  or  blgbway,  including  therein 
Ita  power  to  require  all  ownera  of  ateam  cara 
crossing  Bucb  lilgbwaya  to  plank  at  tbeir  own 
expense  crosalngs,  conatnict  galee,  employ 
gatemen,  and  take  all  other  necessary  means  to 
prevent  accidents  at  such  crondngs,  and  re- 
ceives for  this  only  fl,  merely  nominal  com- 
pensation. The  property  thua  condemned  is 
tbe  private  propertv  of  the  company.  AfU' 
sewn  P.  R.  Go.  v.  i?efrrfl«to.  Board  of  7Von»- 
nnrtation,  164  U.  S.  403-417  [anU,  81-86]. 
The  Individual  owners  of  tracts  alongside  and 
slmlliirly  situated  are,  for  belpg  deprived  the 
cicIuhIvo  use  (for  In  ncUber  case  Is  tbe  fee 
taken)  of  their  property,  awarded  damaees  at 
tbe  rate  of  about  $S,000  for  an  equal  area  of 

f round,  and  this  wii  Loul  being  exposed  to  any 
iirtber  burden  than  tbe  loss  of  the  use  of  tbe 
property  condemned. 

It  is  no  answer  to  say  that  tbe  company  only 
uses  this  piece  of  ground  for  its  tracks  and  tbe 
passage  of  Its  traina,  and  may  still  use  It  In  the 
same  way.  It  Is  not  the  present  use  but 
tbe  posslbllUtes  of  use  which  determine 
the  value  of  property.  Can  tbe  owner  of 
vacant  land  have  It  taken  from  him  without 
uompeosaiion  simply  because  at  the  moment 
h«  docs  not  use  itf  Aa  said  by  this  court  in 
Jiiiri$»ijmi  A  R.R.  Boom  Co.  v.  Pa(t0non,  08 
U.  8.  408.  408  pWS:  800,  aOH]:  "The  Inquiry 
Id  such  canes  must  be.  What  is  tbe  property 
worih  in  the  market,  viewed,  not  merely  with 
reft-renc^o  to  tbe  uses  to  which  It  is  at  the  time 
applied,  but  with  reference  to  tbe  nses  to  which 
H  is  idalnly  adaptedf  that  is  to  say.  What  Is  It 
worui  from  its  availability  for  valuable  usesT* 
The  value  of  this  property  to  tbe  railroad 
oompaoy,  its  owner,  does  not  depend  alone  on 
tbe  uses  to  which  It  Is  now  put,  but  also  on  tbe 
uses  to  which  the  company  may  rlgbtfully  put 
It;  and,  as  shown  by  the  testimony  In  this  case. 
Ibiat  portion  of  the  ground  on  either  side  of  tbe 
trMcks  Is  available  and  valuable  for  station 
201]  houses,  offices,  coal  chutes.  *elev»tor  of- 
tlces, signal  towers,  switch  Blanda,etc.,the  ponl- 
liility  of  use  for  which  purposes  Is  taken  away 
when  the  land  is  itppropriated  for  a  highway. 
The  claim  that  tbe  leaviog  of  the  present  use 
of  his  property  to  the  owner  destroys  the  right 
of  compeosation  is  a  proposition  which  to  my 
mind  la  simply  monstrous.  Conld  another 
railroad  company  or  an  Individual  condemn 
and  take  from  this  company  any  use  of  Its 
iraiks,  with  only  nominal  compensation, 
simply  because  its  own  use  was  left  to  the 
conipHny?  And  yet,  if  the  taking  of  a  cross 
Ing  without  compensation  can  be  defended  on 
this  ground,  why  may  not  tbe  taking  of  tbe 
uae  of  tbe  tracks  without  compensation  also  be 
defended? 

Neither,  as  I  submit,  can  the  large  matter  of 
dania>tes  by  liability  to  tbe  expense  of  plank- 
ing between  the  tracks,  esiabllBbing  gates,  hlr- 
ins  gatemen,  and  resoriing  to  all  other  oeces 
sary  means  of  guardine  against  accidents  at  tbe 
crossing,  be  Ignored  In  any  just  estimate  of 
compensation.  It  is  no  sumcleot  answer  to  say 
that  wherever  a  crossing  has  been  rightfully 
esiaUlshed  the  paUIc  may  legally  compel  the 
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company  at  Its  own  expense  to  provide  these 
means  of  protection.  The  company  la  liable 
to  no  snch  burden  until  the  high  way  la  opened. 
A.S  long  as  tbe  public  had  no  ngbt  of  crossing, 
the  company  waa  under  no  burden.  The 
establishment  of  the  crossing,  the  taking  of  the 
property  for  a  highway,  creates  the  right  on 
ibe  part  of  tbe  public  to  cast  the  burden  upon 
the  company,  and  it  aeema  to  me  monatronato 
say  that  tbe  public  can  create  the  right  to  cast 
a  large  burden  of  expense  upon  tbe  company 
and  vet  be  under  no  obligations  to  compensate 
therefor.  It  amounts  simply  to  this,  that  the 
city  saya  to  the  railroad  company,  I  will  take 
your  property  and  use  it  for  a  highway  and 

Ky  you  nothing  for  it  or  tor  your  liabflity  to 
ar  such  a  bunJen  of  expense  as  I  may  see  flt 
to  caat  upon  you  hereafter  la  order  to  pro- 
tact  that  crossing  against  accident,  and  I  can 
do  all  this  without  compensation,  because  If  I 
had  owned  the  property  in  the  first  place,  and 
simply  given  you  permission  to  cross  mv 
highway,  t  could  compel  you  to  bear  auch 
burden.   The  right  to  Impose  a  burden  after  a 

Subtle  ownership  la  created  ia  used  aa  a  Jjusii- 
cation  *for  creating  tbe  public  owner-  [962 
ship  without  compensation.  I  cannot  agree  to 
any  snch  proposition. 

This  question  was  presented  to  tbe  supreme 
court  of  Kansas  in  KantoM  C.  R.  Oo.  v.  Jack 
son  Oountif  Oomn.  45  Kan.  716.  724.  where  a 
bisbway  waa  sought  to  be  eatabllsbed  across  a 
ratlrMa  track,  withontany  compensation,  and 
the  court  denied  tbe  claim,  saying:  "Whether 
the  duly  imposed  upon  tbe  railroad  company 
of  constructing  cattle  guards,  fences,  signs, 
etc.,  can  be  or  is  Imposed  npon  it  under  the 
police  power  of  the  state,  makes  no  difference 
In  this  esse.  If  the  highway  ahould  not  be 
established  across  the  railroad  company's  right 
of  way,  then  it  would  not  be  necessary  fwany 
of  these  things  to  exist;  but  If  a  highwaj  is  so 
established,  then  the  duty  under  tbe  statutes 
immediatelv  springs  into  existence,  requiring 
the  rallmaa  to  so  construct  these  things.  The 
establishment  of  tbe  highway  Is  therefore  the 
cause  of  all  these  additional  burdeoi  being  im- 
posed upon  ttie  railroad  company.  And  must 
tbe  railroad  company  bear  these  burdens  and 
suffer  these  losses  without  comprnsatlon? 
Why  should  it  be  treated  differently  from 
others  who  have  interests  In  real  estate?  All 
othera  having  Interests  in  real  estate  are  en- 
titled to  compensation  for  losses  resulting 
from  the  location  of  a  public  highway  inter- 
fering with  tbelr  free  and  rightful  use  of  auch 
ioierefliB.  SmUh  County  Oomn.  v.  Lahore,  87 
Kan.  480, 484,  et  Kg."  See  also  tbe  many  cases 
ritcd  In  the  opinion.  Among  them  Is  Grand 
Rapid$  V.  Orand  Rwids  d  I.  R.  Co.  58  Mich. 
641.  648,  in  which  ft  was  said  by  Campbell, 
Cb.  J.:  "The  damage  done  to  a  railroad  by 
having  a  highway  run  across  It  must  necessar- 
ily include  all  tbe  additional  expenses  entailed 
by  snch  a  crossing,  which  in  a  city  may 
involve  a  considerable  outlay  in  making  tbe 
crossing  safe,  and  providing  guards  aninst 
accidents."  Aealn.  In  Chicago  A  Q.  T.  R.  Co. 
V.  Bough,  61  Mich.  607.  008.  the  court  ob- 
served, speaking  by  ttie  same  chief  justice: 
"If  a  railroad  interferes  with  an  existing  high- 
way, it  most  bear  all  the  expense  of  crosung 
and  reitoring  tbe  hlghwqr  u  far  aa  pmeUoabw 
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tn  Mfe  coadlUoDt  and  the  feocing  and  cattle 
263]  guard*  are  neceaaary  for  that  tptin>o^- 
Bui,  as  pointed  out  tn  Ptoplt  lak$  Bhor*  A  M. 
S.ROo.ISi  Mich.  377,  When  anew  highway  la 
created,  then  it  belooga  to  those  who  create  It 
to  hear  the  expeoae  of  making  the  croMlog  tn 
the  condition  neceaaary  to  meet  aU  tbe  expeue 
aod  danger  which  it  oocaalooa." 

Indeed,  in  lUlnola,  as  between  two  railroads, 
one  seeking  to  obttln  the  right  of  crossiog  over 
the  tracks  of  the  other,  the  court,  in  Ohieago 


Oor.  TnH, 


AA.R(h.r.  Boringfitld  AJT.W.R  (h.  67 
111.  149,  wdl  said:  "Appellants  are  entitled  to 
such  a  sum  tor  damsges,  to  be  paid  by  ap- 
pellee In  money,  as  wul  enaUe  i4wellantB  to 
ooDStmot  and  keep  In  repair  all  siuu  works  as 
naj  be  necessair  to  keep  their  tnuik  Id  a  safe 
asa  secure  oonditloa.  Nothing  short  of  this 
can  amount  to  the  'just  canpenaatlon'  pro- 
Tided  by  law." 

I  do  not  care  to  enlarge  upon  this  matter. 
These  proposiUonB  seem  to  me  so  absolaiely 
clesr  that  the  mere  statement  of  them  oueht 
to  carry  coovlotlon.  And  after  a  declaration 
tnr  this  court  that  a  state  may  not  through  any 
«  Its  departmenta  take  i»lTate  property  for 
public  use  without,  just  eompenaatton,  I  can- 
not assent  to  a  judgment  whMh.  In  dnet,  per- 
mits that  to  be  done. 


OHIOAGO,  B.  *  Q.  R  CO..  F^.  in  Err., 

9. 

CITY  OP  cmCAQO. 

(Be*  8.  a  Beporter't  ad.  K8J 

[No.  180.] 
JfytMf  wAA  Oepneedinff  etm,  JTe;  Jt9. 

F\  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois. 
Bee  same  case  below,  149  HL  464. 

Mmn.  John  J.  Henlek  and  /.  W.  Bigtht 
for  plaiotUf  in  error. 

Mettn.  John  S.  Hitler  and  Wat.  BeaU 
for  defendant  In  error. 

Ur.  Justice  HwImi  deUmed  the  oi^nlon 
of  the  court: 

This  was  a  proceeding  for  condemnaUon 
under  the  CoDsiitution  and  laws  of  lUinoia 
similar  to  tbe  one  just  disposed  of. 

For  the  reasona  stated  in  the  above  case.  No. 
199,  the  judgment  of  tbe  Supreme  Court  of 
lUinota  is  ammed. 

Ur.  Justice  Brewer  dissents. 


iis  G.  &  A.  POTTS  &  CO.,  PeUtioMf. 
(See  B.  G.  Beporter'i  ed.  aoa-2e8.) 
DeeUUm  of  thi*  eourt-~aiithttri^  of  circuit  court 
— mandamus. 

L  Qnestlont  of  the  noveltx  and  InfrlDvemeot  of  a 
L  patent,  decided  by  tbla  court  In  nrenlag  on  the 
merits  a  decree  wblob  ditmlaMd  the  bill,  oaonot 
be  atterwarda  leooDeidered  br  tbe  lowcv  oourt, 
Imt  moat  be  deemed  to  have  been  flaaUy  settled. 
%,  When  the  merits  of  a  ease  bave  been  onoe  de> 
olded  b7  tills  court  on  appeal,  tbe  circuit  court 
baa  no  autboritr,  witboat  expren  leave  of  tbla 
oourt,  to  grant  a  new  trial,  a  rebeariag,  or  a  re- 


HoiK— Ai  te  «Aen  mmdomiH  will  iMtie,  see  note 
to  U*Olnnr  v.  raUman,  4:  M8L 

AM  to  mandaniM  te  eoitfml  <nf<Hor  eoMfti,'  dtocre- 
tfon,— see  note  to  Ito  porta  1Coeiaii,l>snBL 
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view,  or  to  permit  new  derenaea  rm  tbe  mertts  te 
be  introduced  amendment  of  the  anawer. 
t.  Mandamu*  may  be  issued  to  compel  tbe  dreott 
court. to  set  aside  tls  orden  grantlns,  without 
previous  leave  ot  this  oourt,  a  Khearlos  for 
newlT-dlsoovered  evidence  after  the  oiertta  of  tbe 
ease  bave  beeo  disposed  of  bf  ttais  oourt  on  ap- 
peal,  wben  ther  were  In  DolntentlonBl  bat  vne- 
tloal  dlBobeaieDoe  of  Ita  msndatah 

[No.  U,  Original] 
Arvtud  MarA  1, 1897.  J)eeidedManh  IS,  1897. 

PETITION  tor  maodamos  to  the  Judge  of 
tbe  Circuit  Court  of  the  United  SUtes  for 
the  Southern  District  of  Ohio  to  eommaod  him 
to  eieeute  a  mandate  of  this  court  and  to  set 
adds  orders  mfde  him  after  reeetTtng  tbe 
mandate  and  Inconsistent  therewith.  Jfando* 
muf  iuued. 

Bee  same  case  below,  71  Fed.  Rep.  S74u  77 
Fed.  Rep.  464;  also  same  caae,  44  Fed.  Bap, 
680.  165  n.  S.  697,  610  (S9:  875,  V&O^ 

•Statement  by  Hr.  Justioe  Oraj  i  [264 
This  was  a  petition,  prewnted  to  this  court 
on  January  4, 1897,  for  a  writ  of  mandamua  to 
the  Honorable  George  R.  Sage,  United  States 
district  judge,  slttf ng  aa  a  Judn  of  thedrcoU 
oourt  of  the  United  States  for  the  southern  dis- 
trict of  Ohio,  to  command  him  to  execute  a 
mandate  of  this  court,  and  to  set  aside  ocdeis 
made  Xiy  him  after  cecelTlu  the  mandate  and 
Inconsistent  therewUb.  Tm  case  was  as  M- 
lows: 

UpoD  a  bin  In  equity  far  the  Infringement 
of  letters  patent,  an  answer  denying  patentable 
novelty  and  Infringemeut,  a  general  replica- 
tion, and  proofs  taken  and  completed,  the  ttt- 
cult  court  sustained  tbe  defense  of  want  of 
novelty,  and  tbereupoo,  on  January  8,  1891, 
entered  a  final  decree  dlsmlsilng  the  bUl  for 
want  of  equity,  with  coMl  Fsttt  r.  (^tagtr, 
44  Fed.  Rep.  680. 

The  plaintiff  appealed  to  this  court,  whldi 
on  JaQuary  7, 1895,  held  that  the  letters  patent 
were  valid,  and  had  been  infringed,  and  there- 
fore, as  appeared  by  its  opinion  and  mandate^ 
revRsed  the  decree  of  the  drcuit  court,  and  re- 
manded the  cause  to  that  oourt  for  further 
proceedings  In  conformity  with  that  oplnloa. 
166  U.  S.  697,  610  [89: 2^,  9801. 

On  February  26,  1896,  tbe  circuit  court  en- 
tered a  decree.  "  In  conformity  with  tbe  aaid 
mandate,"  aetting  aside  its  former  decree,  and 
adjudgfu;  that  the  letters  patent  were  valid 
and  had  been  Infringed,  referring  the  cause  to 
a  master  to  take  an  account  of  profits,  and 
awarding  a  perpetual  Injunction  agaioat  tbor 
defendants.  On  July  16,  1895,  the  master! 
filed  his  report  and  account  of  profits. 

Before  any  action  of  the  circuit  court  upon 
the  master's  report,  the  dc^odanta,  on  Ko- 
vember  29,  1896,  filed  a  petition  for  a  rehear- 
ing, for  newly  discovered  evidence  affecting 
the  novelty  of  the  ioveniion;  and  that  court 
ordered  notice  to  plaintiff  to  show  cause,  on 
January  4,  1896,  why  that  petitbn  abould  not 
be  granted.  On  that  day,  the  plalotlfl  ob- 
jectra  in  writing  to  the  consideration  of  the 
petition,  "on  the  grounds  that  this  court  is 
without  Jnrisdiction  m  authority  lo  the  prem- 
ises; that  tbe  iaaues  sought  to  be  made  by  said 
evidence  are  not  properly  before  it;  and  that 
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tbe  proceedings  an  and  hare  been  IrreKular, 
mnd  not  aeoordiog  to  law."  But  tbe  circuit 
court,  on  January  IB,  1896,  granted  tbe  petition 
20S]for  a  rebearioK,  *for  reasons  staled  in  its 
opinion  reported  In  71  Fed.  Bep.  674;  and,  af- 
ter a  beariog  upon  tbe  new  eridence,  entered 
mz>  order  on  December  21,  1896.  bj  wbicb.tbe 
court  being  of  opinion  tbat  tbe  letters  jpatent 
were  "rwl  fur  want  (tf  tnTendon,  in  Ttow  of 
mnM  new  evideoce,  and  that  therefore  the  eaui- 
ties  are  with  the  defendants.  It  is  ordered  that 
Mid  petition  stand  as  a  sapplemental  answer, 
And  mat  tbe  replication  as  nled  be  conBidereo 
ma  a  replication  thereto."  Its  oplpion  upon 
entering  that  order  is  reported  in  77  Fed.  Bep. 
454. 

▲11  the  deoraei  and  ordos  of  the  dronit 
court,  abore  mendoned,  were  made  1^  Judge 
Sage. 

Me$tra.  Cheater  Bradford  and  Emeat 
mr.  Bradford  fw  petitioner. 

3ia»r*.  Edward  Bo^d  and  JK  £  Wood 
for  respondent. 

Hr.  Justice  On^f  deUvered  tiie  ophilon  of 
tbe  court: 

The  general  rales  wblcb  govern  cases  of 
this  kind  are  stated,  and  the  decisions  by 
which  those  rules  have  been  established  are 
collected,  io  tbe  recent  case  of  Re  Sanford 
F-'ork  <ft  2b0l  Cb.  160  n.  &  Ul  [40: 414],  Id 
which  this  court  said:  "When  a  case  has  been 
once  decided  by  this  court  on  appeal,  and  re- 
manded to  tbe  circuit  court,  whatever  was 
before  this  court  and  disposed  of  by  its  de> 
cree  is  coosidered  as  finally  settled.  The 
circuit  court  is  bound  by  the  decree  as  the  law 
of  the  case;  and  must  cany  it  into  execution, 
accordiog  to  the  mandate.  That  court  cannot 
wary  It,  or  examioe  It  for  any  other  purpose 
than  eiecutioo;  or  give  aity  other  or  further 
relief;  or  review  it,  even  for  apparent  error, 
apoD  any  matter  decided  on  appeal;  or  Inter- 
meddle with  It  further  than  to  settle  so  much 
aa  has  been  remanded.  If  the  circuit  court 
mistakes  or  misconstrues  the  decree  of  this 
court,  and  does  not  give  full  effect  to  the  man- 
date, Its  action  maybe  controlled,  either  upon 
a  new  appeal  (if  involviog  a  sufflcieot  amount) 
or  by  writ  of  mandamus  to  execute  tbe  man- 
2e6]date  of  this  court.  But  the  circuit  *court 
may  consider  and  decide  any  matters  left  open 
by  tbe  mandate  of  this  court;  and  Its  decision  of 
■ach  matters  can  be  reviewed  by  a  new  appeal 
only.  The  opinion  delivered  by  this  court,  at 
the  time  of  rendering  Its  decree,  mar  be  con- 
sulted to  ascertain  what  was  Intended  by  its 
mandate;  and,  either  upon  an  application  for 
a  writ  of  mandamus,  or  upon  a  new  appeal,  it 
is  for  this  court  to  construe  its  own  maodate, 
and  to  act  accordingly."  160  U.  S.  S65, 266, 
(40:  416.  417]. 

In  that  case,  tbe  circuit  court,  at  a  hearing 
upon  exceptions  to  an  answer  In  equity,  bad 
sustained  the  exceptions,  and,  tbe  defendant 
electing  to  stand  by  bis  answer,  had  entered  a 
final  decree  for  the  plaintiff;  and  this  court, 
upon  appeal,  ordered  that  decree  to  be  reversed, 
and  the  canse  remanded  for  further  proceed- 
ings not  inconsistent  with  its  opinion.  As  the 
record  stood,  tbe  only  matter  which  was  or 
could  be  decided  by  tbe  drcult  court,  or  by 
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this  court  on  tbe  appeal,  was  the  suflSciency  of 
tbe  answer;  and,  nuther  the  circuit  court,  nor 
this  court,  upon  adjudging  the  answer  to  ba 
sufficient,  could  deprive  the  plaintiffs  of  the 
right  to  file  a  replication,  putting  the  cause  at 
issue.  It  was  for  that  reason,  and  because  no 
issue  of  fact  bad  been  loined  or  tried  in  either 
court,  that  this  court  held  that  the  cause  had 
been  left  open  for  a  trial  of  the  facts  In  contro- 
versy between  the  parties,  and  tliat  tlie  circuit 
court,  for  the  purpose  of  more  fully  or  clearly 
presenting  those  facts,  was  authorized  to  allow 
an  amendment  of  tbe  bilL  This  court  there- 
fore declined  to  grant  a  writ  of  mandamus, 
but  took  the  precaution  of  adding:  "  The  case 
is  quite  different,  in  thb  respect,  frcMn  those  In 
which  tbe  whole  case,  or  all  but  a  subsidiary 
question  of  accounting,  had  been  brooght  to 
and  decided  by  this  court  upcm  the  appeaL" 
160  a  S.  259  (40:  OT- 

The  case  now  in  question  comes  exactly 
within  the  class  of  cases  so  referred  to  and  dia- 
tingoished.  It  was  originally  heard  in  tha 
circuit  courL  not  merely  upon  a  question  oi 
sufficiency  of  pleading,  out  upon  the  whole 
meritf.  That  court,  at  a  hearing  upon  plead- 
ings and  proofs.  Involving  the  questions  of  the 
novelty  of  the  alleged  invention,  and  of  Its  in- 
fringement by  the  defendants,  entered  a  final 
decree  dismissing  tbe  bill.  Upon  the  appeal 
from  that  decree,  both  those  questions  were  pre- 
sented *to  and  considered  by  this  court,  [267 
andwerebvltdecidedintbepl8lotiff*sfavor.  Its 
decision  of  those  questions  in  tbst  way  was  tbe 
ground  of  its  opinion,  decree,  and  mandate,  re- 
verslDg  the  decree  of  the  circuit  court  dismiss- 
ing tbe  bill,  and  remanding  the  cause  to  that 
court  for  further  proceedTngs  In  conformity 
with  the  (pinion  of^^  tiiii  court  Tbe  dedslan 
and  decree  of  this  court  did  not  amount,  In- 
deed, technically  speaking,  to  a  final  Judgment, 
because  the  matter  of  accounting  still  remained 
to  be  disposed  of.  Bumitton  v.  Stainthorp,  68 
U.  S.  8  Wall.  106  [17:  9061:  SmMv.Vvlcan 
Iron  Worka,  165  U.  8.  618  [ants.  U101.  But 
they  constituted  an  adjudication  1^  thu  court 
of  all  questions,  whether  of  law  or  of  fact.  In- 
volved In  the  conclusion  that  the  letters  patent 
of  the  plaintiff  were  valid  and  had  been  in- 
fringed. Applying  tbe  rules  stated  at  tbe 
beginning  of  this  oplolon,  the  questions  of 
novelty  and  infringement  were  before  this 
court,  and  disposed  of  by  its  decree,  and  must 
therefore  be  deemed  to  have  been  finally  set- 
tled, and  could  not  afterwards  be  reconsidered 
by  the  circuit  court. 

When  tbe  merits  of  a  case  have  been  once 
decided  by  this  court  on  appeal,  tbe  circuit 
court  has  no  authority,  without  express  leave 
of  this  court,  to  grant  a  new  trial,  a  rehearing, 
or  a  review,  or  to  permit  new  defenses  on  the 
merits  to  be  Introduced  by  amendment  of  tbe 
answer.  Be  parte  Story,  87  U.  S.  13  Pet.  889 
[9:  1108];  8<mthard  v.  Sustea,  57  U.  S.  16 
How.  547  [14:  1052];  Dubume  d  P.  R.  Co.  t. 
Litchfield,  68  D.  8.  1  WaU.  69  [17:  614];  8tm- 
art  V.  Salomon,  07  U.  8.  861  [24: 1044];  Qainet 
T.  Caidu)ai  (*'  Qainee  v.  Rugg'^,  148  t.  S.  228 
[87: 483].  In  this  respect,  a  motion  for  a  new 
trial  or  a  petition  for  a  rdiearing  stands  upon 
the  same  ground  as  a  bill  of  review,  as  t« 
which  Mr.  Justice  Itelson,  speaking  for  this 
court,  in  Sovfhard  r.  Sumll,  above  dted,  skU: 
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"Nor  will  a  bill  of  review  lie  In  the  case  of 
newlj  dbcovered  evideace  after  the  publica- 
tloo,  or  decree  below,  where  a  decistoo  has 
taken  place  on  an  appeal,  uoleas  tbe  right  is 
leserved  in  the  decree  of  the  appellate  court, 
or  permiuion  be  given  on  an  application  to 
that  court  directly  for  the  purpose.  This  ap- 
pears to  be  the  practice  of  the  court  of  chan- 
cery and  Bo"<^  of  Lords  In  England;  and  we 
think  it  founiled  in  principles  esaentlal  to  the 
jtfoper  adminisintton  of  the  law,  and  to  a  rea- 
SS69]sooabletermin8tloaoriiltgat]on*between 
partieslnchancery suits."  S71J.8. 16How.670, 
671  114:  10631.  do,  in  United  StaUt  7.  Moore- 
head,  60  U.  S.  1  Black,  488, 488  [17:  80],  Chief 
Justice  Taney  said  that,  In  a  case  brouebt  Iw- 
fore  this  court  exercising  general  jurisdlciion 
in  chancery.  "  tbe  defeated  party,  upon  the 
discovery  of  new  evidence,  may,  after  a  final 
decree  in  this  court,  obtain  leave  here  to  Ule  a 
bill  of  review  In  the  court  below  to  review  tbe 
judgment  which  this  court  bad  rendered." 

Tbe  decree  entered  by  the  circuit  court  pres- 
ently after  receiving  tbe  manditte,  setting  aside 
Its  former  decree,  and  adludging  that  tbe  let- 
ters patent  were  valid  and  bald  been  Infringed, 
referring  the  case  to  a  master  for  an  account 
of  prottta,  and  awarding  a  perpetual  iojunc- 
tlon,  was.  as  it  purported  to  be,  in  conformity ' 
wiih  tbe  mandate  of  this  court.  But  tbe  sub- 
sequent orders  of  the  circuit  court,  eolertaia- 
ing  and  granting  the  petition  for  a  rebeariuc, 
without  previous  leave  obtained  from  tbls 
court  for  the  filing  of  such  a  petition,  were 
Irregular  and  unauthorized,  based  upon  a  mls- 
UDderstanding  of  tbe  mandate,  and  in  practi- 
cal, though  uniotentional.  disobedience  of  the 
command  thereof  that  further  proceedings  be 
bad  in  conformity  witb  the  opinion  of  this 
court.  Upon  the  recoid  as  It  stands,  a  clear 
caie  is  shown  fbr  Isaning  a  writ  of  mandamus 
to  set  aside  those  orders,  and  to  execute  the 
mandate  according  to  what  appears  to  this 
court  to  be  its  manifest  meaning  and  effect. 

Upon  Ibe  question  wbetlier  an  application 
for  leave  to  file  a  petition  for  a  rehearing  in 
the  circuit  court  could  and  should  be  enter- 
tained by  this  court,  at  the  present  stage  of  the 
case,  no  opinion  is  expressed,  because  no  such 
applicatloa  baa  been  made. 

Unless  sucb  an  application  shall  be  made  to 
this  court  within  twenty  days,  and  shall  upon 
consideration  be  granted  by  ttils  court,  an  order 
tn'tf  be  e/aered  tAat  the  wnt  tmndamw  imu 
Q»  prayed  fw. 


269]  MARGABBT  M.  OIBSON.  Appi., 

UNITED  STATES. 

(See  S.  O,  Beporter*8  ed.  909-818.) 

Riparian  menerehip  mifeei  to  the  r^t  ef'the 
government  to  improte  navigaiiom — eUtrae- 
tion  to  vte  of  landing. 

X.  Riparlao  ownetstaf p  Is  sobjeot  to  tbe  obligation 


to  suffer  the  coosoQuenccs  at  tho  ImproveoMDl 
ot  navlgatloD  to  tbe  oxercfse  of  cIm  domlnaol 
rlsht  Of  tbe  BOverDment  in  that  reaard. 

S.  OlMtractlonto tbeuMof the laodlDir  ofatipa* 
rtsn  owoer,  which  iBmetelylacidentaltotlMlaV' 
f ul  and  proper  ezerolse  o(  goventmental  power 
In  ImprovlDff  navUratioo,  and  whloblsdODewlib* 
out  comlag  Into  pbysloal  oontaot  with  tbe  Isad 
of  the  person  Injured  or  taUiv  aov  part  of  It,  or 
tbrowloff  back  water  upoo  It,  or  caualar  contact 
with  ft  Id  anj  way,  does  not  fflve  aoy  rlcMto 
olaJm  damages  from  the  Uoited  States. 
[No.  155.] 

Argvid  Januarg  IS,  1897.   Decided  Mardt  SI, 

1S97. 

APPBA.L  from  a  judgment  of  tbe  Court  of 
Claims  in  favor  of  Ibe  IToiled  State*. 
feodant.  Id  a  petitiou  filed  by  Margaret  M. 
Gibson,  claimant,  to  recover  damages  because 
of  tbe  construction  6f  a  dike  by  the  Onited 
States  in  the  Ohio  river  near  Neville  island 
about  9  miles  west  of  the  ci^  of  Pittsbnig. 
Afflrmed. 
See  same  case  below,  29  Cl  CL  IflL 

Statement  by  Mr.  Chief  Justice  Foliar  i 
This  was  a  petition  to  recover  damages  be- 
cause of  the  construction  of  a  dike  by  the 
United  ■Stales  in  tbe  Ohio  river  at  a  point  off 
Neville  island,  about  9  miles  west  of  the  city 
of  Pituburg.  Tbe  court  of  claims  made  the 
following  flodlogs  of  fact: 

"I.  In  tbe  year  1885,  and  before,  the  claim- 
ant was  tbe  owner  in  her  own  right  and  In 
possession  of  a  tract  of  land  contaiolog  about 
30  acres,  situate  on  Neville  island,  in  the  Ohio 
river,  9  miles  below  tbe  dty  of  ^tuburg,  iq 
tbe  county  of  Allegheny  and  state  of  Peiuuyl- 
vania. 

"II.  Tbe  claimant's  land,  at  the  time  of  the 
alleged  grievance,  was  in  a  high  state  of  enl- 
tivati(Hi,  well  improv«l  with  a  good  dwelltog 
bouse,  bam,  and  other  outbuildiogs.  The 
clidroaot  was  in  the  year  188S,  and  la  now,  en- 
gaged in  market  gardening,  cultivating  and 
shipping  strawber^le^  raspberries,  poutoes, 
melons,  apples,  peaches,  etc.,  to  tbe  cltlee  of 
^ttsburg  and  Allegheny,  PeDD^lvanla,  for 
sale. 

"III.  The  claimant's  farm  baa  a  frontage  of 
1,000  feet  on  the  north  or  main  navigable 
channel  of  the  Ohio  river,  where  tbe  claimant 
has  a  laodlDg,  which  was  used  In  ahip[ring  the 
products  from  and  tbe  supplies  to  her  said 
farm;  that  tbe  said  farm  extends  acrosa  Uie 
said  Neville  island  in  a  southwesterly  direc- 
tion to  the  south  channel  of  said  Oblo  river, 
which  Is  not  navigable;  that  the  aaid  landing 
Is  the  only  one  on  claimant's  farm  from  which 
she  can  snip  tbe  products  from  and  aupplic* 
to  her  farm. 

***IV.  Congre88.bytberiverandbarbor[270 
acts  of  Julys,  1884  (28  Stat.  atL.  138, 14'0,  and 
August  6,  1886  (24  Stat,  at  L.  810,  827),  au 
thorized  and  directed  the  Improvement  of  tbe 
said  Ohio  river  as  follows: 

"  '  Improving  tbe  Ohio  riveri  Continuing 


Noxa.~-X>toiinttirfon  or  accretion  ond  reHetton; 
rigtu  to  and  ownenhtp  of:  by  uhat  lots  tUU  to,  U  de- 
termined,- ruU  ^  dfvtsbm  amonp  r^rftin  owners, 
—see  notes  to  Kenoedy  v.  Hunt,  12: and  SL  Clair 
Oonntjr  t.  Lovlnsston,  SB:  OIl 

.Js  to  .rWttfl/ tits  OMtsd  States  ami  tte  states  to 

Me 


■bore  Iand«  oTtd  aecretfofw  aootnst  pisn^  ese  note  to 
Doe.  Hallett,    Beebe.  14: 

AatoiDftnefsssnshorr;  tow /or  lands  bovndsdlea, 
estend.— see  note  to  tTnlted  Statss  v.  FaelMSQi, 
17:615. 

Atto  tttiB  te  noter  by  opprOfKiiKdm;  eammem  \tm 

uc  c.s. 
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improvement,  six  huadred  thousand  dollars 
.     .     .    (act  1884). 

•  Improving  ibe  Ohio  river:  Continuing 
ImfM-oTement,  ibree  hundred  and  sereniy  flve 
thoii!«aod  ($875,000)  doUan'  ...  (act 
1886). 

*- Under  said  authority  Lieut.  Col.  William 
K.  M«rri)l.  of  the  engineer  corps  of  the  U.  S. 
A.rKny,       the  direction  of  the  chief  of  en- 
gineers  of  the  U.  B.  Army,  and  the  Secretary 
of  "War,  commenced,  June  17,  ia85,  the  con- 
struction of  a  dike  2,200  feet  In  length  to  con- 
cent rnte  ibe  water-flow  In  Ibe  main  channel  of 
xlie  Ohio  river,  beginning  at  a  point  on  said 
14eviile  island  iOO  feet  cast  of  the  claimant's 
fnrm  and  runaiog  in  a  norihwesteriy  direction 
"With  the  main  or  navigable  channel  of  the  aaid 
Otiio  river  10  the  outer  point  of  a  bar  in  said 
river  known  as  Herriman's  bar,  contiguous 
to  and  extending  into  the  said  river  from  the 
northwest  pt^nt  of  cMmant'a  farm;  that  the 


sidd  dike  has  been  completed  to,  and  beyond, 
the  northeastern  point  of  said  Herriman's  bar. 

"V.  The  construction  of  said  dike  by  the 
United  States  for  the  purposes  aforesaid  has 
substantially  destroyed  the  landing  of  the 
claimant,  by  preventing  the  free  egress  and 
ingress  to  and  from  said  landing  on  and  in 
front  of  the  claimant's  farm,  to  the  main  or 
na'vlgable  channel  of  said  river. 

"The  claimant  is  unable  to  use  her  landing 
for  the  shipment  of  products  from  and  sup- 
plies to  her  farm  for  the  greater  part  of  the 
gardening  season  00  account  of  said  dike  ob- 
structing the  passage  of  the  boats;  that  she 
can  only  use  the  said  landing  at  a  high  stage 
of  water.  That  during  the  ordinary  stage  of 
water  the  claimant  cannot  get  the  products 
off  or  the  supplies  to  her  farm,  without  going 
over  the  farms  of  her  neighbors  to  reach  an- 
other landing. 

"VL  The  claimant's  hud  was  worth  $800 


rMt«;n(I«o/mfnfnartafai^— seenotato  Atohbon  v. 
Peterson,  tt:  414. 

Tfnmfv^ite  wAen:  ovmerthtp:  tide  vxxten;  intrastnte 
vooler;  puUtc  rlsM  of  pOMogt;  exerciM  of  tlie  rigiu; 
tmaUattM  vomr  oa&r  intprwementK  rtghl  of 
rtpartaa  omur  to  eompefwoUon. 

Kavtfrable  water*  include  all  those  whtoh  afford  a 
eluinnel  for  useful  oommeroe.  Suob  waters  are 
VDt>llobtcbirajrsoIcommon  right.  Ollvo  v.  Stale, 
Stt  Ala.  »St  Carson  v.  Kaser,  t  Binn.  <n,47B.  4  Am. 
Deo. 463;  Eider  Uumis,  6  Humpb.  8S8:  Little  Book. 
U.  O.  ftT.  B.CO.  v.IlrookB,89Ark.  40S.4SAm.  Sep. 
277:  Brown  v.  Ctiadbourne.  81  Ue.  9,  21,  GO  Am.  Dec. 
MX:  Aloert  v.  State,  m  MA.m,  WAm.  Hep.  UW; 
Parsons  v.  Clark,  36  Hfc  HCHaDas  Cai^ 
iDlcbaet.  8  Iowa.  1:  Hononirakela  Bridge  Co.  v. 
Kirk.  4B  Pa.  IIS,  84  Am.  Dec.  SOT:  Kentucky  Lum- 
ber Co.  V.  Green.  87  Ky.  287;  Morftan  v.  King,  85  N. 
T.  4M;  Smitb  v.  Fonda,  H  HM.  661:  Jones  v.  Fettl- 
tione,  S  Wis.  80B;  Boykln  v.  Staalier,  U  iM.  Aon.  U9; 
Wetse  v.  Smttb.  S  Or.  446. 418, 8  Am.  Rep.  VOi  Turner 
Y.  BoUand,  H  Hicb.  800;  The  Daniel  Ball  v.  Untied 
Slates,  77  D.  8. 10  Wall.  6S1  (19: 999i:  HIckok  v.  Hlne. 
X8  Obio  St.  GSa,  13  Am.  Bap.  X6&;  United  States  v. 
The  Montello,  87  U.  &  SO  Wall.  480  (S&  SBli;  People 
w.  Gold  Bun  D.  ft  H.  Co.  66  CaL  188.  68  Am.  Rep.  80; 
Carter  lliiiraton,  58  N.  B.  104,  42  Am.  Bep.  S81; 
IffcOsrtoer  v.  Cblcaso  ft  B.  R.  Co.  112  III.  611;  Dled- 
Ttoh V. Mortbwestrm  U.K. Co.  42  Wis. 248, 84 Am. 
Hep.  898;  Boss  v.  Fanst,  64  Ind.  471, 28  Am.  Bep. 
6S5:HealT  v.JoUetft  CB.  C0.8TIL  App.43B;  Che- 
nBiiKO  Uridflre  Co.  v.  Paige,  88  N.T.  IR,  68  Am.  Bep. 
407. 

Ids  not  the  ebb  and  flow  of  tbetlde'  'bleb,  as  In 
Bnvland,  constitutes  ttae  usual  or,  it  mar  be  said, 
nor  lest  at  all  of  tba  oavimbllltr  of  waters,  by 

wbioh  we  mean  their  subjection  to  public  use.  The 
teat  la  tbc  adapiabllltr  of  the  waters  to  the  pur. 
poeet  of  oavi^tlon;  wbetber  tbey  are.  or  In  fact 
Have  been,  used  bytliepubllo,  orare  cnpaldeof 
being  used,  in  their  natural  condition,  as  highways 
for  commerce;  for  trade  and  travel;  for  the  trans- 
portation of  the  products  of  tbe  country,  of  Its  In- 
dustries, of  its  fields,  forests,  or  mines,  in  tbe 
customary  modes  of  sucb  transportation.  Walker 
V.  Allen,  72  Ala.  4S0:  Broadaax  v.  Baker,  94  N.  C 
679, 081. 55  Am.  Rep.  683;  Gaston  v.  Haoe,  83  W.  Ta. 
14. 6  L.  B  A.  sue;  St.  Louis.  L  If.  ft  8.  B.  Co.  v.  Bam- 
aey,  58  Ark.  314. 8  L.  H.  A.  fit». 

Id  order  that  waters  may  be  navigable  In  the 
legal  Kow.  commerce  must  be  carried  on  over 
them  wbioh  is  ot  an  eeeeatfally  valuable  character. 
Burrows  r.  Onllup,  82  Codd.  493,  87  Am.  Dec.  186; 
Neaderbouser  v.  State,  28  Ind.  SSI;  Woodman  v. 
1M  D.  S. 


Pitman.  79  Ifff.  466;  Chariestown  r.  Wddleaex 
County  Comrs.  8  Met.  8QS;  Hurdook  v.  Stlokoey,  8 
Gush.  113,  116;  Bowe  v.  Granite  Bridge  Corp.2t 
Pick.  844. 

A  traveler  for  pleasure  la  as  fullr  entitled  to  pro- 
tection In  using  a  public  talghii^.  whether  by  land 
or  by  water,  as  a  traveler  for  business.  Attorney 
Qeneralv.  Woods,  108  Hiiiie.48S,  U  Am  Rep.  88a 

Waters  whiohareoapableonly  of  floating  rafisand 
loan  are  pubHoblghwaysfortbatpurpose.  Teazle 
vJ> winel,  60  He.  47B^GeiTlBb  Brown,  U  He.  866, 81. 
Am.  Dea  066;  Hoore  v.  8anbome,8Hlob.  SSO,  68  Am. 
Deo.  £06:  Tnunder  Bay  River  Boom.  Co.  v.  Speecbly. 
81  Hich.  330, 18  Am.  Bep.  184;  Shaw  v.  Crawford,  10 
Johns.  286;  Browiw  v.  Soofltid.  8  Bart).  280;  Morgan 
V.  King,  18  Bark  877,80  Barb.  S,  86  N.  T.  45^  Pierre- 
point  V.  Loveless,  72  N.  T.  811;  United  States  v. 
Mississippi  ft  B.  R.  Boom  Co.  8  led.  Rep.  6(8;  Moore 
V.  Santxtme,  8  Mich.  820, 60  Am.  Dec.  209. 

It  Is  not  neoeasary  that  snob  watera  bafltfor 
navigation  at  all  tfmea.  but  their  oapaoilr  therefor 
must  recur  wUh  regularitr.  Walker  v.  Allen.  18 
Ala.  4S6;  Little  Book.  M.  B.  ft  T.  B.  Co.  v.  Brooks. 
30  Ark.  408,  48  Am.  Bep.  277:  Thunder  Bay  Blver 
Boom.  Co.  V.  Speecbly.  81  MIcb.  886, 18  Am.  Bep.  184; 
Hoggv.Zanesvlile  Canal  ft  Mf)r.  Co.  6  Ohio.  410: 
Olson  V.  Hemll,  48  Wis.  808;  Lewis  r.  Coffee  County, 
77  Ala.  100, 64  Am.  Bep.  65;  Smitb  y.  Fonda,  64  Hlae. 
6A1;  Haines  V.  Hall.  17  Ur.  16S,8L.  B.  A.  600. 

In  order  to  make  a  stream  floatable,  it  Is  not 
necessary  tiiat  it  sbould  be  so  at  all  seasons  of  the 
year.  Itlssnfllcient  If  ft  have  that  cbartoter  at 
different  periods  with  reasonable  certainty  and 
lor  such  a  length  of  time  as  to  make  It  proflUble 
for  that  purpose.  Holdeo  v.  Boblneon  Mfg.  Co.  f& 
Me.816;  FelgerT.BobinBon,80r.4S7. 

Small  streams  capable  of  floating  logs  only 
durlnga  freshet  or  for  a  limited  portion  of  the  year 
are  noc  subject  to  the  public  easement  of  floatsge. 
Rhodes  V.  Otis,  S3  Ala.  678.  T8  Am.  Dec.  489:  Lewis  v. 
Coffee  County,  77  Ala.  100,  64  Am.  Bep.  86;  Cardwell 
V.  Sacramento  County,  76  Cal.  847;  Bowe  v.  Oranite 
BrldgeCorp.  21  Pick.  844;  Munson  v.  Hungerford.S 
Barb. 265;  Curtis  v.  Keesler,  14  Rarb.  611:  Horganv. 
eing.l6Barb.877,80Barb.0.a5N.r.464:  Haloes V. 
Welch,  14  Or.  319;  Haines  v.  Hall.  17  Or.  165,  8  L.  B. 
A.  609. 

If,  however,  suob  stream  isso  used  without  objec- 
tion for  twenty  years,  it  h  a  public  thoroughfare. 
Stump  V.  MoNairy.  6  Humpb.  868, 42  Am.  Deo.  437. 

It  is  not  essential  that  waters.  In  order  to  be 
oavigable.  afford  a  continuous  passage  tbrouffbout 
(heir  entireextent  for  water-craft  or  logs.  Walker 
V.Allen.  72Ala.  466:  Brown  v.  Chndbourne.  31  Me. 
e,  26,  SO  Am.  Dec.  641:  Morgan  v.  King,  16  Barb.  277: 
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per  acre  before  the  oonatmetloa  of  the  eaid 
dike;  that  U  la  dow  greatly  reduced  la  vmlue 
(from  $150  to  laOO  per  acre)  by  tbe  obstnio- 
a71]iioa  caiued*bvMtd  dlke;UMtib«  dam- 
age to  the  clalmurt  (arm  exoeeda  the  mm 
o?  18.000. 

"VII.  Olalmanl'a  acoeat  to  the  naTigable 
portion  of  the  stream  was  not  entirely  out  off; 
fttaS-footatageoftbewater,  which freqoeinly 
oocnn  dnring  November,  December.  March. 
April,  ud  May,  ihe  could  get  Into  her  dock 
in  aoT  manner;  that  from  a  8-foot  atage  she 
eaaia  communicate  with  the  navigable  chan- 
nel thronsh  the  chute:  that  at  any  time  the 
could  bam  out  to  the  channel  Iv  wagon. 

"VIIL  There  wu  no  water  thrown  back  on 
«lalmant'B  land  bv  the  baflding  of  mid  dike, 
and  that  aaU  due  has  not  Itself  come  Into 
physical  contact  with  claimant's  land  and  has 
not  been  the  cause  of  any  such  physical  con- 
tact Id  any  other  way.  In  making  the  Im- 
proremeut  the  defenoanta  did  not  reoognlxe 
Any  right  of  pnqper^  In  the  elalmant,  in  and 


to  tbe  right  alleged  to  be  affected,  did  not  at- 
tempt  or  assume  to  take  private  property  In 
and  by  the  construction  of  the  dike,  but  pro- 
ceeded Id  the  exerdae  of  a  claimed  ri^t  to 
ImproTe  the  navigation  of  the  river." 

And  upon  these  findings  the  coart  hdd,  aa 
acoDclusion  of  law.  that  the  claimant  waanot 
entitled  to  recover,  and  dismissed  the  petlUon. 

The  opinion  at  tbe  court  by  Weldon,  J., 
discusses  tbe  case  at  length,  dting  many  d»- 
dsioDa.  and  malntalos  the  oonduMoa  on  the 
grounds  that  the  court  had  no  Jurisdiction; 
and  that,  if  it  had,  there  still  could  be  no  re- 
coveiy  because  tbe  Uoited  States  were  not 
respondble  to  claimant  for  Injuries  suflered  in 
the  use  and  occupation  of  her  property  in  con- 
sequence of  the  oonatmetloa  of  the  woric& 
39  Ot.  OL  1& 


JCMsm  T.  H.  N.  HeFhanoBandJKl  IT. 

iSftoAr,  for  an>ellant: 
Am  appdlanf  a  proper^,  land,  waa  l^ally 


Brosdnu:  v.  Bakar.M  N.  OL  MS,  681,  K  Am.  Rtrp.  6BB; 
Cnlted  States  v.  Tbe  Vontello.  87  U.  a.  K)  VsU.  480 
<EI:  au):  Bpoouer  V.  UcCoDoell.  1  MoLean.  >8T. 

Btreama  not  naturally  fitted  for  floatlos  logs  do 
aot  baouM  pubtto  thrrnvb  Improveawot  by  tbe 
riparianowner  WadBvinUiv.BBiith,Illfe.sn,a 
Am.  Deo.       BoMsn  T.  BoWDKm  Hfft.  Ohfll  H*^ 

Ibe  ezWenee  of  a  earreDt-lsnoC  a  test  of  tbe 
aav^bUlty  of  a  river,  It  mar  be  navlmUe  with  or 
witboutsuoheuReDL  Turner  v.  Holland,  UHiob. 
400l 

PnbllQ  waten  and  ttM  ana  beneatb  them  are  oom- 
mon  pro|>ertr.  nepabllonotoolrhavethariidit 
of  navlaattoD.  but  all  other  ri«Ma  tnoMant  toown- 
enblp.  Sollldar  v.  Jotanson.  88  Fa.  880. 

The  open  sea  Is  tbe  com  moo  property  of  alt 
nations  and  oanoDt  bt  ezeloslvelj  appropriated. 
1  Whart.InlaniMlonBl  I«wDlf.iS8;  lKent,Oom. 
■m  t  Orotlns,  De  Jure  Belli.  ataap.i;  •  8C  Tattel, 
Droit  dea  Gens,  CblUr*a  ed.  •  VKL 

Tbe  tltUe  to  all  tide-vaten  and  tbeir  beds  Is.  In  this 
«ouatrr,  vested  Id  tbe  esveral  states  for  tbe  use  and 
tasncatoftbepubllo.  llartlnv.Wadddl.ll0.au 
Pet.  asr  (10:801}:  Pollardv.HBiiaD.M  v.  8.  8  How. 
tt2  (11:  fi6S):  Howard  v.  Insenoll.  H 17.  B.  18  How.  881 
(Ui  last:  Beonett  v.  Bona,  Baldw.  78:  Smitb  v.  Maiy- 
land,  DBU.  &Ufiow.T4a6:mi;  Humford  v.  Ward- 
well.niT.&8WBlL«Ma8sTBBI:  Barney  v. Keokuk. 
«  U.  a  m  OM:  Ml  i  HOCready  r.TirflDla.  M  U.  a  881 
(M:  MS);  Boger  v.  Jooea,  1  Vend.  M,  10  Am.  Dec 
488;  Smltb  v.  Levlo  us.  8  N.  T.  472;  People  v.  Tibbeta. 
19  M.  T.  SS8;  Hndion  fUver  B.  Co.  v.  Loeb.7BobC 
418;  People  r.  New  York  ft  &  T.  Verry  Oo.  68  N.  T.  71: 
Towie  V.  Bensen.  n  N.  T.  808. 

Over  navlsable  waters  entirely  wlthlu  Its  borders 
«  state  may  ezerolse  complete  control,  subject  only 
,  to  tbe  limitations  Imposed  by  virtue  of  thepowen 
'  of  ConvresB  over  eommeroe.  IMawBreftH.Okna] 
Co.  V.  Lawrence,  t  Hon,  Mt  Hoeft  v.  Seaman.  6 
JoDcs  h  a  M;  Groton  t.  Hnrlbnrt,  tS  Oono.  178; 
LlvlntstoD  V.  Tan  Xoffen,  9  Joboa.  B07:  Bedlow  v. 
New  York  Floattoff  Dry  Dock  Co.  112  N.  Y.  888,  S 
I»B.A.«88;  Pollard  V.  Hasan,  UD.  a  9How.SU 
(11:  86»i  TexasftP.  a  Oo.  v.  New  Orleana,«D«M. 
Bep.  Ill;  United  States  v.  Bain.  8  Huahea.  088. 

Tbe  pnbllo  tiave  tbe  ilcbt  of  panaire  over  all 
etreanu  wbUi  afford  oapaolty  for  that  purpose. 
'This  rlcbt  of  navlcatlon  Is  paramount  to  all  otber 
rights  and  Intereats.  Hiuser  v.  Hersbey,  42  Xowa. 
8BB,8ait  Delaware  *M.  a  Co.  T.  Stomp,  8  GUI  *  J. 
419. 28  Am.  Deo.  461;  Post  v.  Uunn.  4  N.  J.  I*,  «L  7 
Am.  Dee.  870:  Davis  v.  JOTkloo,  8  Jones.  L.  SO: 
Bod|taav.WlUlams,JHN.a  8B1.80  Am,  B^t.  Stt; 
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Flanagan  v.  Pblladelpbia,  42  Pa.  219;  0(Ab  v.  Ben- 
nett. 78  Pa.  888. 

To  Bogland  tbe  tight  Is  paramoont  ta  any  rlgbt 
of  property  In  tbe  Onwn,  and  tbe  latter  oannot 
make  a  graot  InoanalsteDt  with  tt  OoMieater  v, 
Bn>oke.TQ,  &»,U  L.  J.Q.  Bl  H.  a  Jtw. 
1080:  WllUamsv.  WUoox,a  Mev.  *  P.  88lkSAd.ft 

n.iii. 

^  the  dvU  law  the  pnbUo  enjoyed  a  aervStnda 
tn  the  banks  and  shores  of  aavlKUe  wateta  as  ap> 
purteoaot  to  the  right  of  paamge.  and  tiie  same  Is 
true  of  states  wbete  the  priodplcs  of  that  system 
preraU.  2  JutUnlan,  lust.  tit.  1;  Louisiana  Qv. 
Code,  448;  HunlelpBlltT  No.  9  v.  New  OrleaiM  Ci*> 
ton  Press,  18  la.  Ifl^  88  Am.  Dec  6i8fe  New  Oriaaoa 
V.  New  Orleaos,  H.  A  a  a  CO.  27  La.  Ann.  414; 
O'FSUon  V.  Daggett,  4  Ho.  348, 29  Am.  Deo.  6I0l 

But  under  tlM  oommon  law  It  seons  now  to  bs 
ssttM  tbat  tbe  rights  Of  aavlgaton  are  limited  by 
blgb-water  matk,  and  that  theeassment  of  poHage 
does  not  inolude  the  use  of  bonks  and  shores  for 
tbe  general  purposesauzlUary  to  oavlgatloo.  Tsb 
bottT.  Once,  80  lod.  889;  Tbe  Hagn(rila  v.  Ibiw 
shall, 89  JOsB.  108!  Bdl'v.  Ooagb.a  N.  J.  L.  I8li 
Chamban  v.  Verry,  1  Yeates,  ISft  Sbscloefc  r.  Bain- 
bridge,  41  Ind.  36. 18  Am.  Bep.  801^  Bnslnlnger  V. 
People,  47  III.  88L  96  Am.  Deo.  486u 

Tbe  public  right  to  a  laodlog  plaoe  oannot  be  ao> 
quired  by  onstom  or  p^raartptlon,  aeeoidfnv  H 
some  decisions.  Tolbott  v.  Onoe,  SHpra;  PaonsB 
V.  Poet,  20  Wena  111.  22  Weoa  4S&;  Peorsall  v.  Hew- 
lett. 20  Wena  111,  22  Wend.  6BS:  Adams  v.  Rivera.  U 
Barb.  880;  Cortto  v.  Fussier.  14  Barbw  611;  Bta  v. 
DaUy,20  Bark  18:  Kelsey  v.  King,  88  How.  Pr.  88; 
Bloomfleld*  a  Mat.  Gaslight  Oo.  v.  OalUns, «  N. 

Y.aai 

But  a  different  rule  obtains  In  Uosucbasetts. 
Sean  v.totBoa.6Plok.  488;  Ooolldge  v.  Learned.  6 
Ptok.604:  Boston  v.  Blebavdson,  106  Vma.  80.  867. 
In  North  Osrollaa,  Askew  v.  Wjrnoe,  T  Jones.  L. 
St.  Tn  Pennsylvania,  Bird  v.  8mltta,8  Watts.  484, 
84  Am.  Deo.  4B8.  AI■olnHBln^  HtU  v.  Lord,  4BHe. 
88:  LltUsOeld  v.  Uoxwell.  81  He.  184,  SO  Am.  Deo.  «6L 

The  rfgtat  of  navigation  Is  autdeot  to  the  govern, 
manttl  power  to  regulate  and  oontrol  It,  and  to  Im- 
prove riven  and  Imrbon.  Ztmmerman  r.  Union 
Oanal  Oo.  1  Watts  *  a  8t6;  Craig  v.  B3lne.  66  Pa. 
880^6Am.Bep.eB6;  Chicago  v.  McGinn.  5J  IlL  28^9 
Am.  Bep.  296;  Holllster  V.  Union  Oo.  9  Oonn.  481 M 
Am.  Deo.  86. 

In  tbe  United  Butes,  tbe  sutboticy  ci  Oongrsm. 
under  tbe  commercial  clause  of  tbe  Oonstttutloo.  is 
paramount.  Gibbons  v.  Ogden.  28  U.  a  9  Wbsat.  1 
t6c88KUnltedatatesv.ODOBb^87U.  a  UPiSLlI 
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■ppropHalcd:  the  Uaited  States  liable  under 
an  impHea  contract;  the  takiog  not  a  tort. 

Pumpelty  Oreen  Bay  A  M.  Canal  Co,  80 
U.  S.  18  Wall.  166  <20:  067). 

A  serious  intertuption  of  the  commoo  and 
necessary  use  of  property  may  be  equivateot 
to  the  laikioK  of  it,  anl  under  the  constitatlonal 
prorislODS  it  is  not  necessary  that  the  land 
should  be  abeolately  taken. 

Aogell,  Watercourses.  §46Sa;  Booker  t. 
Sow  Haven  d  N.  Co.  14  Conn.  146.  86  Am. 
Dec.  477;  Mow  v.  QraniU  BHdgo  Con.  91 
Pick.  844;  Oanal  Jppraiier$  r.  Paopto,  TUbiU, 
ITWrad.  604;  rJ&ndr.  North  liitaouriB. 
Go.  81  Mo.  180;  Bteven$  t.  Miiidtaex  Oanat 
Preprg.  13  Masa.  466. 

The  diTersioD  of  water  by  the  govemment 
is  held  to  be  an  exercise  of  the  right  of  eminent 
domato.  and  not  trespass  or  tort. 

Gardner  r.  Iftwwrgh,  8  Johns.  Ch.  162.  7 
Am.  Dec.  1^;  Slate  t.  Oten,  7  Jones,  L.  821; 
CometiuM  T.  Qlen,  7  Jones,  L.  512;  Trenton 
Water  Finoer  Co.  v.  Raff,  86  N.  J.  L.  826; 
Harding     8tan^<yrd  Water  Oo.  41  Conn.  87; 


Stein  V.  Burden.  24  Ala.  180,  60  Am.  Dec 
458;  Tatet  v.  Afitwaukee,  77  U.  8.  10  Wall. 
504  (19:  986);  Bovman  r.  Wathen,  2  UcLean, 
888;  Bawkt  t.  Morrit  Aquedttet  Provrt.  4 
Wash.  C.  0.  607. 

The  government  of  the  United  States  may, 
upon  proriding  Just  compensatioii,  take  toe 
property  of  a  riparian  proprietor  for  the  pap 
pose  of  affording  increased  facilities  for  navi- 
gation and  commerce  between  states. 

Gonld.  Waters,  §  242;  Avery  r.  Fox,  1  Abb. 
U.  8.  246;  United  Btatee  v.  Jonee,  109  U.  S. 
518  (27:  1015);  Velte  v.  United  Statee,  76  Wit. 
878;  Potter's  Dwarr.  Stat.  898. 

It  makes  no  difference  as  to  payment 
whether  corporeal  property,  as  laoa,  or  in- 
corporeal, as  an  easement  or  a  franchise  la 
taken  for  public  use. 

Armington  t.  Barnet,  16  Yt  745,  40  Am. 
Dec.  706:  Ptiree  t.  Somereuorth.  10  N.  H.  869; 
Janm  Biwr  d  S.  Co.  t.  Thormeon,  8  Oratt 
270;  Wt$t  River  Bridge  Oo.  IHx,  47  U.  8.  6 
Bow.  507  (18:  686);  White  River  Tump.  Co, 
T.  YermonA  0.  R.  Co.  81  Yt  590;  Red  River 


A:  inM);  PoUardv.Hagaa.UV.  &  8  How.  10X01: 
MB);  Smith  v.  Turner  ("Fasseoger  Osses")  48  U.  8.  T 
How.  383  (IS:  708);  Teaale  r.  Hoor.  8S  U.  8. 14  How. 
668  (14:  545):  wttbers  ▼.  Buckley,  61  D.  8.  SO  How. 
84  (15:  SIB) ;  HUnor  t.  New  Jecser  H.  ft  Traosp.  Co.  re- 
ported only  to  U.  8.  Sap.  Gt.  M 1*.  ed.  1W;  Otlmaa  T. 
PUladeipbia.  TO  D.a  S  Wall.n&(lB:  88);  Itae  DanM 
BaU  T.  United  States.  77  U.  a  10  WalL  567  (19:  998); 
United  States  v.  The  Hontello.  87  U.  8.  SO  Wall.  480 
(ti:  an);  Pound  T.TiiTGk,  06 U.  8.  4S»(24:  fiSS);  ICo- 
bUe  CouDtr  T.  KtanbalU  lOS  U.  &  891  (98:  988). 

In  tlie  abNooe  of  eongrosilonalaotlon  tbe  power 
of  tbe  state  InMatinea  Is  supreme.  Tbej  ouv  ^1- 
reottbe  improvement  of  oarlffabte  rivers,  ormay 
aathorize  ImproTementabyiDdiTldualsand  private 
oorporatloos.  Oaoaoo  New  Orleans,  8T  U.  S.  90 
WftiL  sn  (99:  417>;  Hose  r.  Glovw.  U  Ved.  Bap.  989i 
Tewkuiarr  r.  Sobulenberg'.  41  Wis.  881;  Ltpes  t. 
Hand,  1(M  Ind.  608;  Eeltogg  v*  TTolon  Co.  U  Conn. 
1:  CThalfe  v.TrezeTant.  88  La.  Ann.  748;  Chloago  V. 
HcOUia.&lDL9a8.9  Am.  Bep.  286;  MoBeynoldsv. 
Smallfaoose.  8  Busn,  US',  SlokJafr  Fuad  Comrs.  v. 
Green  A  B.  Slveis  Nar.  Ca  19  Kjr.  7%  Carondelet 
Canal  ft  Nav.  Co.  v.  Parker,  29  La.  Ann.  430,  99  Am. 
Bep.  339:  Clay  v.  Pennorer  Oeek  ImproT.  Oo.  84 
Kloh.  204:  BenJamlQ  t.  Manistee  Rirer  ImproT.  Co. 

48  Xtch.  998;  Wttcoz  T.  Paddock.  88  Wob.  98. 

An  not  of  estate  legWature,  Imposing  reasonable 
tolls,  as  a  compensation  for  Improving  the  oavlga- 
tloo  of  a  river  within  its  o<rn  borders.  Is  oonstltu- 
tionat,  unless  it  conflicts  wltii  the  powers  of  Con- 
gress  la  actual  exercise.  Thames  Bank  v.  Lovell, 
ISConn.  500,46  Am.  Dec.  832. 

Tbe  ordinance  of  1187  creating  the  northwest  ter- 
rttorr.'SDd  providing  tbat  the  navigable  waters 
shall  be  common  hlKbwara  and  forever  tree,  does 
notprohibltastate  from  improving  tbe  navigmtlon 
ibereof.  and  charging  a  reasonable  toll  for  tbe  io> 
creased  faoliltles.  Palmer  v.  (^lyaboga  County 
Cotnrs.  3  HoLean.  8SB;  Hose  v.  Glover,  119  U.  8. 643 
(SO:  4B7):  BeB>amin  v.  Uanlstee  Biver  Improv.  Co. 

49  Mich,  ma  Sands  v.  Uanlstee  Biver  Improv.  Oo. 
mu.S.288i81:  \m. 

Nor  did  the  act  admittlog  Mississippi  Into  tbe 
Union  as  a  state  by  guaranteeing  tbe  free  naviga- 
tion of  tbe  MlflslflBlppi  river  prohibit  that  state  from 
Improving  tbe  river.  Withers  r.  Bookler,  81  U.  S. 
90  How.  84  (U:  818). 

Tbe  smte  mar  suthorixe  Oie  conversion  of  an 
nnnaTlgBblemto  a  navigable  stream,  and  tbe  au< 
thortaed  aassssment  of  toHs  for  tbe  use  of  the  Im- 
smement  Is  not  ntMOostltatfonal  or  milawful. 
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Carondelet  Oaoal  ft  NaT.  Co.  v.  Parker,  99  La.  Aon. 
480. 99  Am.  Bep.  889;  Wisconsin  River  Im^v.  Oo. 
T.  Hanson,  48  Wis.  188,98  Am.  KeikSIS. 

Nor  are  riparian  owners  entltlad  to  be  oompeD- 
sated  for  Injuries  ordinarily  looldent  to  snob  Im- 
provementt. 

On  puUlo  anthottlsi  raaj  bnlM  wttarvea  and 
leveeson  Che  banks  of  die  HisBlstfppL  and  other- 
wise Improve  tbe  navlgatton  thereof,  without  tbe 
oooBenc  of  tlie  adjacent  proprietor,  and  without 
maUng  tilm  compensation.  Barney  r.  Keokuk,  84 
IT.  8.884  (94:  984}. 

Tbe  flooding  of  land  In  eonssquenoeof  adnlr 
authorised  improvement  of  navigation  is  not  dam- 
num absque  Wurla  as  being  properly  incidental  to 
an  Improvement  of  navigation.  Haokrtaek  t. 
KfesbenalmproT.  Co.  88  Wis.  488. 

Antbortty  to  improve  a  stream  to  makeltfloa^ 
able  wltbln  tbe  natural  flow  of  tbe  stream  gives  no 
power  to  sot  outside  of  tbe  cbaonel  of  the  stream 
or  to  Interfere  with  riparlao  owners.  White  Deer 
Creek  ImproT.  Co.  r.  Ssssaman,  87  Pa.  UL 

One  who  owns  a  towing  path  ts  entitled  to  eco^ 
pensation  for  obatraodona  Uieret^  by  a  oommls- 
sloolmproviogtbe  navigation  of  tbe  river.  Besk 
T.  Thames  ft  I.  Navigation.  6  Ad.  ft  BL  8U. 

Tbe  Connecdout  legislature  may  aatborise  im- 
provements to  tbe  oavlgatloo  of  waterways  of  the 
state  without  reference  to  remote  and  consequea- 
Ual  damage  to  land  within  tbe  state;  for  instanoe, 
dlmunltionof  water  power.  Thisdoes  ootamoant 
to  a  "taklog^itf  private  property,  etc.,  wlttaln  tbe 
Constitution.  Holyoke  Water  Power  Oo.  t.  Ora^ 
nectiout  River  Ck>.20  Fed.  Bep.  71. 

Tbe  obstruotloa  or  deepening  of  tlie  waters  of  a 
stream  whiob  is  a  public  highway,  br  authority  of 
aoactof  assembly.  Is  not  tbe  subject  of  a  claim  of 
damagesby  tbe  owner  (tf  tbe  adjoiaing  land  for  an 
injury  done  to  or  destruction  of  a  fordltig  aoross 
the  stream.  Zimmerman  v.  Union  Canal  Co.  1 
Watts  ft  8. 348. 

A  statute  declaring  a  rlv«r  not  In  full  navigable  to 
be  a  public  highway  does  not  make  It  so  If  no  pro- 
vision for  tbe  compensation  of  riparian  owners  Is 
made.  Olive  v.  State.  88  Ala.  88;  Plerrepont  v. 
Loveless.  79  N.  T.  911;  Morgan  v.  King.  88  N.  Y.  4BL 

In  Smith  V.  Boohester,  99  N.  Y.  488,  44  Am.  Kep. 
398,  diversion  of  tbe  waters  of  a  nontldal  oavlgabla 
stream  for  supplying  a  dty,  autborlaed  by  the  legis- 
lature, was  held  unlawful  as  against  riparian  own- 
en,  for  tb«  lorn  of  wbose  rights  the  law  prorUM  no 
com  pensation. 
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BrtAu  Oa.  r.  OlarkniUe,  1  Bneed,  176,  60  Am. 
Dee.  148;  Orotbif  t.  Banoter,  M  N.  H.  404. 

This  case  is  er  contractu  and  not  ex  ddicto, 
and  tbe  court  haa  jurisdtctioo. 

Langfftrd  f.  United  States,  101  U.  S.  841 
(SS:  lOtO):  BiU  r.  United  iStatei,  149  U.  S. 
693  (87:  tm);  United  Statet  v.  Great  FaUi 
Mfg.  Go.  113  U.  S.  MO  (S8:  846).  134  U.  S. 
5&1  (81:  627). 

Appellant's  riparian  right  Is  ao  appendant  to 
her  laad,  and  cannot  be  taken  for  the  public 
use  witbout  Just  compensation. 

Tatei  T.  Milwtukee,  TJ  V.  S.  10  Wall.  497 
(19:  984). 

Tbia  riparian  right  is  property,  and  vnluable, 
and  tbe  owner  can  be  aeprived  of  it  only  If 
necessaiy  that  it  be  taken  for  tbe  public  good, 
upon  due  compensatioD. 

ChieoM  T.  Lafiin,  49  HI.  172;  BaUim&re  tfi 
O.  B.  Co.  T.  Chau,  48  Atd.  88;  IHedrich  T. 
Sorthteettem  U.  R.  Co.  42  Wis.  348:  Dela- 
ptaine  v.  Cltieago  A  H.  W.  B.  Co.  42  Wis.  214, 
S26.  84  Am.  Bep.  886. 

These  riparian  rights  are  not  common  to  the 
citizens  at  large,  but  exist  as  incidents  to  tbe 
right  of  tbe  soil  itself  adjacent  to  the  water. 

The  foundation  of  riparian  rights  is  the 
ownership  of  tbe  bank  or  shore.  In  auch 
ownership  they  have  their  origin.  They  may 
and  do  exist  though  tbe  fee  In  the  bed  of  the 
river  or  lake  be  io  tbe  atate. 

Ohanman  t.  (hhkoah  4ft  JT.  A  Cb.  88  Wla. 
689:  Bowman  r.  Wathen,  S  McLean.  876;  Duke 
JBueeteugh  r.  Metropolitan  Bd.  of  Viorka.  L. 
6  H.  L.  418;  Unitm  Depot  Street  B.  A  T. 
Co.  T.  Brunmetek,  81  Minn.  S97.  47  Am.  B  p. 
789;  f4fon  v.  FiAmengtri  Gb;  L.  R.  1  App. 
Cas.  662. 

Ad  injury  to  riparian  rig^ta  for  public  use 
ia  a  taking  for  which  compensatioa  most  be 

made. 

Lewia,  Em.  Dom.  g6  80-84.  and  authorities 
cited;  Oould,  Waters,  |g  149,  346. 

Mr.  Joaho*  Erie  Dod^e,  Aaristant  At- 
torney General,  for  appellee: 

Liability  In  court  for  incidental  and  conse- 
quential injuries  to  private  property  ought  not 
to  exist  where,  as  here.  It  is  obTlouf  no  such 
result  waa  in  contemplation  of  Congress  and 
was  not  intended  to  be  prorlded  for  In  tbe  ap- 
propriation made. 

No  actual  contiact,  either  express  or  tacit, 
exists.   The  claims  all  sound  In  lort. 

Hill  T.  United  Stata.  149  U.  8.  598(37:  863); 
8c!tiUinger  T.  United  Slatea,  155  U.  S.  168  (88: 
108);  Belknap  t.  SekOd.  161  U.  8. 10  (40: 589); 
Mille  T.  United  Stata,  46  Fed.  Rep.  78ij,  12  L. 
R  A.  673;  Melntyre  y.  United  Statei,  26  Ct. 
CL  200;  Friend  t.  United  States,  30  Ct,  Ci  94; 
Hayward  t.  United  State*,  80  Ct.  CI.  219; 
Seranton  r.  Wheder,  57  Fed.  Rep.  803. 

On  no  subject  la  tbe  kiw  belter  settled  than 
that  to  give  jurisdtctlon  to  tbe  court  of  claims, 
there  must  have  been  a  meeting  of  minds  cou- 
stitnttng  a  contract.  The  court  la  excluded 
from  that  field  of  moral  or  legal  obligations, 
which, though  enforceable  in  form  exeontraetu, 
are  raised  1^  the  law  in  spite  of  tbe  nnder- 
atandlnc  and  ioteaUon  of  tbe  parlies,  instead 
of  In  a«!ordaoce  therewith. 

United  Stata  t.  Smoot.  82  U.  8.  16  Wall.  86 
(21:  107);  Louitiana,  FaUom,  v.  New  OrUant, 
109  U.  a  285  (27:  986);  aehmnger  t.  United 
1000 
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Statea,  165  U.  S.  168(89:  106);  Ji»MtT.  Vnited 
States,  131  U.  S.  1  (88:  90). 

Tbe  owner  of  riparian  property  or  right*, 
either  in  tbe  submerged  soil  or  In  the  aoore, 
holds  them  subject  to  the  right  and  dutv  of  tbe 
government  to  uae,  improve,  and  modify  tlie 
course  or  conditions  of  the  water  for  purpoan 
of  navi&aliou. 

Seranton  t.  Wheeler,  67  Fed.  Rep.  803:  lUi- 
note  as.  Co.  v.  minoti,  14»  C.  8.  887  (M: 
1018);  northern  TVanw.  Go.  v.  Ohieaoo,9»V. 
8.  685  (25:  880);  8ki«^  t.  BnMg,  1S3  U.  8. 
1  (38:  »81). 

Under  the  law  of  Pennsylvania,  where  the 
claimant's  properly  in  Uiis  case  is  situated,  she 
held  title  under  niob  conditiona  of  law  u  to 
have  no  right  of  action  for  any  consequential 
injury  resulting  from  works  io  aid  or  improve- 
ment of  navieatioD. 

Pennai/lrania  R.  Co.  v.  Marehant,  119  Pl 
641,  555;  Sftirety  v.  152  U.  8.  1  (38: 

331);  Monongahela  Nav.  Co.  v.  Coone,  6  Watts 
&  8.  101;  Henry  v.  Pitt/imrg  d  A,  Bridge  Co. 
8  Watts  &  S.  86;  Suequehanna  Canal  Co.  v. 
Wright,  9  Watts  &  6.  9;  Bundle  v.  Detamtre 
<Sb  R.  Canal  Co.  55  0.  8.  14  How.  80  (14:  835); 
Branoon  v.  PMlatlelphia,  47  Pa.  380;  MeKeem 
V.  Delamre  Div.  Canal  Co.  49  Pa.  424.  63  Pa. 
117:  Wea  Brandt  A  8.  Canal  Oo.  v.  Mvltiner, 
68  Pa.  357;  E^er  T.  AnAwfMnIa  Vanal  Co. 
87  Pa.  281. 

Mr.  Chief  Jaatlee  Foliar  delivered  the 

opinion  of  the  court: 

All  nsvifrnble  waters  are  under  thecontml  of 
theUoil&l*Stalesforthepurposeof  regu-1272 
latlng  and  improving  navigation,  and  although 
the  title  to  the  shore  and  submerged  soil  is  lo 
tbe  various  states  and  individual  uwnett  under 
them,  It  Is  always  subject  to  the  servitude  In 
respect  of  navigation  created  in  favor  of  the 
Federal  government  by  the  Constitution. 
South  Carolina  v.  Georgia,  93  D.  8.  4  [28: 
im.ShiBely  v.  BowOty,  163  U.  S.  1  [38:3311: 
Bldridge  v.  Tretevant,  160  U.  8.  453  [40:  490]. 

In  Smth  (kirotina  v.  Georgia,  tt  propoaeil 
Improvement  of  the  Savannah  river  erainated 
of  tbe  practical  closing  of  one  cbannel  around 
an  island  and  the  throwing  of  water  Into  other 
channels,  to  the  aubstantlal  Improrement  of 
tbe  harbor  of  Savannah.  Tbia  court  held 
that,  io  view  of  tbe  general  rule,  although 
structures  deemed  by  ingress  to  be  In  aid  of 
navigation  might  in  fact  be  in  obstruction  of 
certain  metbodi  of  navigation  of  the  particular 
stream,  tbdr  construction  waS,  neverth«le«. 
within  the  Federal  power,  and  Hr.  Juatice 
Strong,  delivering  the  opioina  of  tbe  court, 
said:  "It  is  not,  however,  to  be  conceded  that 
Congress  haa  no  power  to  order  obeirucUons 
to  be  placed  In  tbe  navigable  watera  of  the 
United  IMates,  either  to  assist  navigation  or  b» 
change  its  direction  by  forcing  Tt  Into  one 
channel  of  a  river  rather  than  the  other.  It 
may  build  lighthouses  in  the  bed  of  tbe 
stream.  It  may  construct  jetties.  It  may  re- 
quire all  navigators  to  pass  along  a  preacnbsd 
channel,  and  may  close  any  other  cbsnael  to 
their  passage.  If,  as  we  have  said,  the  Doited 
Slates  have  succeeded  to  the  power  and  rigbta 
of  the  several  ataiea,  ao  f ar  as  control  over 
interstate  and  foreign  comnwroe  is  oonoemed. 
this  is  not  to  be  doubted.  .  .  .  Upon  this 

iM  as. 
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UJect  the  cMse  of  Penntyltania  t'.Wuding A 
SrUtst  Go.  50  U.  S.  18  How.  421  [15:485], 
iiial.ru(^ive.  There  It  was  ruled  that  the 
>wer  of  Congress  to  regulate  commerce  In- 
u<3es  the  regulation  of  intercourse  and  oavf- 
LtioQ .  and  coasequently  the  power  to  deter- 
ioe  what  sbnll  or  shaM  not  be  deemed,  In 
ke  Judgment  of  law,  an  obstnictioo  of  naviga- 
on.  .  .  .  Hie  caw  of  Oray  r.  Chkmo, 
.  «fe  JV.  B.  (h.  ( "  J%e  Clinton  Bridge  " )  77  U. 
.  lO  Wall.  454  [ID:  009],  is  in  full  accord 
ritb  this  decision.  It  asserts  plainly  the 
ower  of  Congress  to  declare  what  u  and 
rliat  la  not  an  illegal  olMtructiOD  In  •  navi- 
:u>)1e  alnam." 

ST  31   'In  ."Vftwly  T.  168  U.  8. 1  [88: 

iSlLcbe  leading  authoridesof  the  courts  of  the 
Llnited  States  and  of  most  of  the  siaies  and  of 
^re&t  Britain  as  to  the  cfisrncter  of  the  title  to 
tubmcrged  land  are  considered,  and  tbe  coq- 
::lusioD  aoDouuced  that  tbe  tille  is  in  each  state, 
vrilti  full  power  in  tbe  state  legislature  to  con- 
fer it  on  individuals,  snbJetA  at  all  times  to  the 
servilude  of  the  Federal  goveniment  for  regu- 
lation and  improTemeot  of  navigation. 

In  Eldridae-f.  TrfMraB*.  160  U.  S.  458  [40: 
490],  tbe  doctrine  existing  in  tbe  state  of 
Louisiana  tbat  lands  abutting  on  ibe  rivers  and 
bayous  were  subject  to  a  servilude  io  favor  of 
the  public,  whereby  such  portions  thereof  as 
were  necessary  for  t'  e  purpose  of  making  and 
repainng  public  le^evs  might  be  taken,  in  pur- 
ftuaoce  uf  law,  without  compensation,  was 
fully  recognized  as  enforceable  notwithstand- 
ing the  14th  Amendment. 

By  the  established  law  of  Pennsylvania,  as 
observed  by  Mr.  Justice  Gray  in'Skively  v. 
Bowibj/,  "tw  owner  of  lands  bounded  by  navi- 
j^ble  water  has  tbe  title  in  the  soil  between 
tiigh  and  low  water  mark,  subject  to  the  public 
right  of  navigation,  and  to  tbe  authority  of  tbe 
legislature  to  make  public  improvements  upon 
it,  and  to  ri-gulalc  bis  use  of  it." 

Tbe  Consutuiion  of  tbat  state,  prior  to  1873, 
provided  that  no  man's  properly  could  "be 
taken  orappHed  to  public  use  without  tbe  con- 
seot  of  his  represeotaiives  and  without  just 
comiKinsation  being  made." 

In  Monongdhda  Nav.  Co.  v,  Coont,  6  Watts 
A  S.  101,  plaintiQ's  mill  site  was  destroyed  by 
tbe  backing  up  of  water  by  a  dam  built  by  a 
canal  company  under  authority  of  law  for  tbe 
improvement  of  oavigalioD,  aod  the  supreme 
court  of  Peonsylvania  held  this  to  be  a  mere 
consequeoiial  damaee  resulting  from  the  exer- 
cise of  the  public  rigbt  to  improve  navigation; 
that  it  was  damnum  abtqiie  injuria;  and  that 
iiucb  flooding  and  injury  did  not  amount  to  a 
taking  under  tbe  Constitution, 

In  the  opinion  of  tbe  court  It  wai  stated  by 
Chief  Justice  Gibson: 

"It  cannot  be  said  that  the  plaintiff's  mill 
was  taken  or  applied,  in  any  legitimate  sense. 
274|by  the  slate,  or  by  the  company  ^Invesied 
with  its  power;  nor  can  it  be  said  tbat  be  was  de- 
prived of  it.  In  tbe  case  of  Fh^delphia  A  T. 
B.  Co.  e  Whart.  25  [38  Am.  Dec.  202],  the 
words  in  tbe  first  paragraph  were  allowed  to 
have  their  obvious  and  popular  meaning,  so  as 
to  be  restrained  to  property  taken  away,  and 
not  extended  to  property  injured  by  an  act 
which  did  Dot  amount  to  an  assumption  of  the 
possession.  .  .  .  Still,  it  is  only  to  a  case  of 
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taking  that  the  obligation  extends;  and  when  a 
corporation  acts  by  virtue  of  a  constitutional 
law,  it  is  subject  to  no  other  responsibility  for 
aAs  of  consequential  damage,  than  is  specially 
provided  for.  ...  It  is  not,  therefore,  enough 
to  set  before  us  a  case  of  moral  wrong,  without 
showing  us  that  we  have  legal  power  to  redress 
It.  Beyond  constitutional  restraint  or  legisla- 
tive power,  there  is  none  but  the  legialativa 
will,  tempered  by  its  sense  ot  justice,  which 
has  happily  been  sufficient.  In  most  cases,  to 
protect  tbe  citizen.  Compensation  has  been 
provided  for  every  injury  which  could  be  fore- 
seen, whetberwitbtD  tbe  constitutional  injuno- 
tion  or  not,  in  all  laws  for  public  works  by  tbe 
state  at  a  oorporation,  tbotif^  cases  of  daman 
have  occnrreil  which  conid  nrither  be  antid- 
pated  nor  brought  within  the  benefit  of  tbe 

Erovision  by  tbe  most  strained  construction, 
n  one  instance,  a  profitable  ferry  on  tbe  Sus- 
quehanna, at  its  confluence  with  the  Juniata, 
was  destroyed  by  tbe  Peonsylvania  canal;  and, 
in  another,  an  invaluable  spring  of  water,  at 
tbe  margin  of  the  river,  near  Selinsgrove.  was 
drowned.  These  losses,  like  casual  lies  in  the 
prosecution  of  every  public  work,  are  acci- 
denial,  but  unavoidable;  and  they  are  but 
samples  of  a  multitude  of  others." 

Numerous  subsequent  cases  sustain  the  rule 
thus  laid  down,  which  Is.  Indeed,  the  general 
rule  upon  tbe  subject. 

The  Peonsylvania  CcHistltutioo  of  1878  con- 
tained this  addltionid  provision:  "Municipal 
and  other  corporations  and  inilividuals,  in- 
vented with  toe  privilege  of  taking  private 
property  for  public  use,  shall  make  ]ust  com- 
pensation for  property  taken,  injured,  or  de- 
stroyed, by  the  coQStruciion  or  enlargement  of 
tbeir  works,  highways,  or  improvements, 
which  (xnnpeosation  shall  be  paid  or  secured  be- 
fore such  *taklng,  io  jurv.or  destruction  ;"[2  75 
and  In  PenTit'jlvania  a.  Co.  v.  Marchant,  110 
Pa,  041,  it  was  ruled  that  this  bad  relation  to 
such  injuries  to  one's  property  as  were  the 
natural  and  necessary  results  of  the  original  con- 
struction or  enlargement  of  its  works  by  a  cor- 
poration, and  not  of  their  subsequent  opera- 
tion.   163  U.  a  880  [88:  751]. 

The  5tb  Amendment  to  the  Constitatlon  of 
the  United  States  provides  that  private  prop- 
erly shall  not  "be  taken  for  public  use  without 
just  compensatioD."  Here,  however,  tbe  dam- 
age of  which  Mrs.  Gibson  complained  was  not 
the  result  of  the  taking  of  any  part  of  her 
property,  whether  upland  or  submerged,  or  a 
direct  invasion  thereof,  but  the  incidental  con- 
sequence of  the  lawful  and  proper  exercise  of 
a  governmental  power. 

The  applioible  principle  is  expounded  In 
Northern  Transp.  Go.  v.  Ohieago,  99  U.  635 
[25  :  3361.  In  tbat  case,  plaintiff  being  an 
owner  of  lands  situated  at  the  intersection  of 
La  Salle  street.  In  Chicago,  witb  tbe  Chicago 
river,  upon  which  it  bad  valuable  dock  and. 
warehouse  accommodations,  witb  a  numerous 
line  of  steamers  accustomed  to  land  at  that 
dock,  was  interrupted  in  his  use  thereof  by  tbe 
building  of  a  tunnel  uoder  tbe  Chicago  river 
by  autbori^  of  the  state  legislature,  in  aceom- 
plishiog  which  work  it  was  necessary  to  tear 
up  La  Salle -street,  which  precluded  plaintiff 
from  access  to  bis  property  for  a  coDslderable 
time:  also  to  build  a  cofferdam  in  theChioago 
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ilTer,  wblch  sxelnded  bis  •nmtk  ftom  ftoeew 
to  his  docki;  and  sucb  an  injurT  wm  held  to 
be  tUmnum  abapu  ii^uria.  Tliu  court  ufd, 
•nln  tpeaktag  tbrough  Mr.  Justice  Strong: 
"But  uOm  dooe  In  the  proper  exercise  of  gov- 
emtnental  powen,  and  not  directly  eucroacb- 
log  upon  pnTate  property,  though  their  ood- 
lequenoes  may  impair  its  use,  are  universally 
heia  not  to  be  a  tauog  within  the  meaning  of 
the  couUtudonal  proTUon.  They  do  not  en- 
title Uu  owner  of  such  property  to  compeosa* 
tkn  from  the  stale  or  iu  agenU,  or  giro  htm 
any  right  of  action.  This  ia  supported  by  an 
knmenae  weight  of  aothorlty.  Those  who  are 
curious  to  see  the  dedsiODS  will  find  them  col- 
lected In  Oo<^y  on  Cooititotlonal  UmllatloDa, 
|k(Ml.andDotca.  The  extremeat  qoalUcatlon 
276]  *of  the  doctrine  is  to  be  found,  perhaps, 
In  AtrnM^^  T.  Oreea  Bm  d  M.  Oanai  0».  80  U. 
6. 18  Walt.  Ifle  raO:  667],  and  in  Baton  t.  Bo$- 
ton,adM.S.  Qt.  61  N.H.  604112  Am.  Bep. 
Mlj.  In  thoae  cases  it  was  held  that  perma- 
Mnt  flooding  of  [»ivate  jproiierty  m»j  be  re- 
garded aa  a  'taking.*  In  fboae  cases  there  was 
a  physical  iDvasion  of  the  Teal  estate  of  the 
infrate  owner,  and  a  practical  ouster  of  his 
possession.  But  in  the  present  case  there  was 
no  such  ioTBsioD.  No  entry  was  made  upon 
the  plaintiff's  lot  All  that  was  done  was  to 
render  for  a  time  Its  use  more  incouvenieoL" 

Moreover,  riparian  ownership  la  subject  to 
ttw  obligation  to  suffer  the  consequences  of  the 
improvement  of  navigation  In  the  exercise  of 
the  dominant  right  of  the  government  In  that 
regard.  The  legislative  authority  for  these 
works  consisted  simply  In  an  appropriation  for 
their  construction,  bat  this  was  su  assertion  of 
a  right  belonging  to  the  government,  to  wblch 
riparian  propertv  was  subject,  and  not  of  a 
light  to  appropriate  private  property,  not  bur- 
dened with  such  servitude,  to  public  purposes. 

In  short,  the  damage  resuUiog  from  the 
proaecuUonof  this  Improvement  of  a  navigable 
highway  for  the  public  good  was  not  the  re- 
sult of  a  taking  of  Bpp^ant*s  property,  and 
was  merely  Incldentsl  to  tbe  exercise  of  a 
Btrvltiide  to  irtilch  her  property  had  always 
bssD  subject 


A.  H.  NEI^ON,  Frank  J.  Cannon,  and  A. 
H.  Cannon,  F^a.  in  Err., 

V, 

RICHARD  FLINT. 
(Bso  8b  (X  BepoTter's  ad,  m-MOJ 

OantfrtaUtm  a*  evideim—tMateral  Kcuritjf— 
i^pdavit — rtfu$al  of  inttntetion — 10  per  eent 

L  A  oonvenaUon  between  two  makers  of  a  note. 
In  the  absenoe  of  the  payee,  oanoot  Iw  proved  In 
tbeir  tev(»  against  him  la  an  aotloo  npon  tbe 


X  BvMenee  as  toeollateral  seenrity  wblduK  Is 
claimed,  should  have  been  ezbautted  before 
brloglnjr  aotloD'  od  s  note,  la  not  a<lmfnU>le  on 
tbe  part  of  tbe  defense  wbare  there  ia  no  sug* 
gestioD  In  the  answer  reapeotios  suob  secnrltr. 

&  Ad  affldavlt  filed  with  tbe  clerk,  bat  not  tnooih 
porated  In  anybOl  at  ezee^lona,  cannot  brtas 
Into  tbe  reoord  avMeoeeot  what  took  iriaoe  on 
ttaetrlaL 

4  Befusalbv  the  trial  oourttofrlve  an  liutnictloD 
presented  after  tlte  abarse  was  Qolsbed,  wltboot 
Bbowlng  that  tbe  matter  bad  not  alieadr  been 
fuUr  and  sausf aotorilr  ezptarined  to  tiw  Star*  wfU 
not  warrant  a  reversal. 

Ten  per  cent  damagea  were  awarded  on  an  af- 
flrmaooe  when  the  erron  alleged  were  Mvotooe 
and  the  writ  of  error  was  sued  out  for  ddar> 

[No.  196.] 

Argvsd  and  Submitted  March  S,  1SS7,  Dtetdti 
March  $t,  2897. 

IN  ERROR  to  the  Supreme  Court  of  tbe  Ter- 
ritory of  Utah  to  review  a  Judgment  of 
that  court  atflrmlng  tiie  Judgment  of  Uie  Dis- 
trict Court  of  tbe  Fourth  Judicial  Dhtriet  of 
that  Territory  In  favor  of  the  plaintiff.  Rfchard 
Flint,  against  the  defendants,  Alfred  H.  Nel- 
son «<  at.,  for  the  amount  of  a  note  executed 
by  them  with  interest.  Afflmud,  wth  10  per 
eent  damagee. 
Bee  same  case  below,  10  Utah,  an. 

Btatement  by  Mr.  Justloe  Brevrert 

On  June  8,  1893,  the  defendant  In  error 
commenced  suit  In  the  district  court  of  tbe 
fourth  judical  district  of  the  territory  of  Utah 
for  the  county  of  Weber  npon  a  promisswj 
note,  of  which  the  following  is  a  copy: 

$6,700.     Salt  Lake  OttT^  Utah,  April  8, 1891. 

On  or  before  the  28d  day  of  April,  18&2, 
without  grace,  for  vslae  received,  we  or  either 
of  us  promise  to  pay  to  the  order  of  Hicbard 
Flint  |6,700,  negotiable  and  payable  at  Ogden, 
Utah,  without  defalcation  or  dfacouot,  with 
Interest,  at  the  rate  of  10  per  cent  per  annum, 
from  date  until  paid,  both  before  and  after 
judgment. 
Interest  payabieaeml-annnally. 

Alfred  B.  Nelson. 

Frank  J.  Cannon. 

A.  H.  Cannon. 

The  original  answer  denied  that  plaintiff 
was  the  owner  or  holder  of  the  note,  and  al- 
leged generally  that  It  was  made  without  con- 
sideration, and  that  plaintiff  wrongfully  ob- 
tained poesesrion  thereof.  Subeequently  an 
amendment  was  filed  which  slated  that  the 
plaintiff  bad  been  since  about  June  19.  1889. 
the  holder  and  owner  of  two  promissory  notes 
signed  by  the  defendants  Nelson  and  Frank  J. 
C^non.  amounting  to  $6,700;  that  he  offered 
to  surrender  those  notes  and  waive  all  daim 
for  Interest  If  the  makers  of  thoae  notes  would 
famish  Um  a  new  note  dgoed      them  and 


VvnL—At  to  ittlaraNonM  of  third  persons  refemS 
to,  evidena  agabM  pony,  see  notes  to  Clerk  v. 
Boaaell,  Laao,aikd  Leeds  v.  Marine  loaOo. 4:480. 

A9  to  porolsvUenesas  to  UU  or  note  tutaifpsi&ie 
for  wlhat  pw)MMi,  asB  Mila  so  Bank  at  UaUaA 
■tales  V.  Dnaa.  is  m 

ions 


.la  to  what  portleularttir  to  ewepMani  Is  fweeiKinr 
In  ordsr  toa  rmiew  «n oppellats  eottrt;  ptneraltr- 
eepHon  or  oltfaeUon,  vAen  not  siflleteiitt— see  note  to 
Mooie  V.  amk  of  Xettopolls,  Ml  IBL 
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heir  oodefendant  In  UtUcaae,  A.  H.  Cahdoq; 
h*t  in  reliance  upon  such  agreemeot  the  note 
ned  upon  wusigaed  and  the  plaintiff  obtained 
wsoeosion  of  it  upon  a  promise  to  retarn  the 
>ld  notes,  which  he  had  failed  to  do.  This 
unended  answer  was  met  by.ln  subslaace.a  gen- 
sral  denial.  Upon  a  trial  before  the  court  and  a 
lurr  &  Terdict  and  Judgment  -were  returned 
IS  7  Stand  entered  *ln  favor  of  the  plaintiff  for 
tbe  fml  amountof  the  note  and  iDterest  This 
judgment  was  thereafter  affirmed  by  the  sn- 

&renie  court  of  the  territorj.  to  reveiae  which 
itter  judgment  of  affirmance  a  writ  of  error 
wu  sued  oat  from  this  conrL 

Mr.  Abbot  B.  Haywood  for  plaintUh  In 
error. 

Jtf  r.  Pliny  B.  Smith  for  defendant  In  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

On  the  face  of  the  paper  the  right  of  the 
plaintiff  to  recover  is  clear.  The  record  does 
not  contain  tbe  entire  testimony  offered  on  tbe 
trial.  It  cannot,  therefore,  be  said,  even  If 
this  coart  were  at  liberty  to  examine  the  testi- 
mony, that  it  was  not  amply  sufficient  to  sus- 
tain the  verdict  and  judgment 

It  is  allegeil  that  the  trial  court  erred  In  rul- 
ing out  e^dence  of  a  conversation  between 
Frank  J.  Caooon  and  A.  H.  Oanoon  in  tbe 
ahaeace  of  the  plaintiff— a  conversation  which 
It  was  claimed  Induced  A..  H.  Cannon  to  sign 
the  note.  Tbe  mere  statement  of  tbe  proposi- 
tion carries  its  own  answer.  Conversations 
between  two  makers  of  a  note,  in  tit?  absence 
of  the  payee,  are  clearly  not  binding  upon  the 
latter.  No  represeniatlonB,  true  or  false,  made 
by  one  maker  of  a  note  to  another,  no  secret 
nndentanding  between  such  makers,  no  in- 
ducements offered  by  one  to  tbe  other,  affect 
the  Talidity  of  tbe  instrument  In  tbe  hands  of 
tbe  payee  unless  he  knew  or  was  chargeable 
with  notice  of  such  facts.  The  vital  question 
is  not  what  passed  between  the  makers  by 
themselves,  but  what  passed  betweenthepayee 
and  any  one  of  the  makers. 

It  is  also  alleged  that  there  was  error  Id  re- 
fusing to  permit  evidence  as  to  certain  collat 
eral  security,  which  it  is  claimed  should  have 
been  exhausted  before  en  action  could  be  main- 
taioed  on  the  note.  It  Is  a  sufficient  reply  to 
tbis  contention  Uiat  there  is  no  suggestion  in 
2  79] tbeacswerof  any  collateral  'security.aod 
tbe  court  properly  refused  tocondder  any  de- 
fenses not  so  presented. 

A  final  matter  is  this:  Frank  J.  Cannon  tes- 
tified that  when  he  handed  this  note  to  plain- 
tiff the  latter  promised  to  return  the  two  origi- 
nal notes  of  $8,300  and  $8,600  respectively, 
amounting  in  the  aggregate  to  $6,700,  which 
he  then  held;  that  he  failed  to  do  so,  or  to 
cancel  such  prior  notes.  The  bill  of  excep- 
tions states  that  the  defendants  asked  the  fw- 
lowing  Instruction: 

"If  you  find  that  Flint  took  the  note  in  mit 
under  the  representations  that  he  would  ntom 


It  the  following  day  or  cancel  the  old  notes, 
then  you  must  find  a  verdict  for  defend- 
ants." 

Upon  which  the  court  made  this  minute: 

"Not  handed  in  until  aft«v  the  instruction 
bad  been  given. 

"This  request  was  not  given  the  court  untD 
after  the  court  had  Instructed  the  Jury;  there- 
fore refused." 

The  instructloDS  whieh  were  given  are  not 
coined  io  tbe  record,  nor  is  there  anytbiog  in 
the  Ull  of  exceptions  showing  how  long  after 
the  court  had  finished  its  charge  to  tbe  jury 
this  instruction  was  asked.  It  Is  true  that 
there  appears  in  tbe  transcript,  as  printed,  this 
affidavit  of  counsel: 

"A.  R.  Heywood  on  oath  says:  *I  handed 
above  request  for  instruction  to  Judge  Im- 
mediately on  bis  ceasing  his  own  charge  to 
jury,  and  on  bis  refusal  I  took  on  the  margin 
an  exception  to  bis  refusal.'" 

But  no  such  affidavit  can  be  considered  by 
tbis  court.  A  party  cannot  by  merely  filing 
with  tbe  clerk  an  affidavit,  not  incorporated  in 
any  bill  of  exceptions,  bring  Into  the  record 
evidence  of  what  took  place  on  the  trial.  So 
that  upon  the  record  as  properly  prepared  we 
can  only  consider  the  question  whether  error 
can  be  adjudged  In  a  refusal  the  trial  court 
to  give  an  instruction  presented  at  any  time 
after  it  has  finished  its  charge,  and  when  It 
does  not  appear  that  tbe  same  matter  has  not 
already  been  fully  and  aatlsfaetorily  explained 
lo  the  jury.  Obviously  but  one  answer  can 
be  given  to  tbis  question.  It  cannot  be  that 
after  the  court  has  flalsbed  its  charge,  alter 
perhaps  the  jury  have  retired  to  consider  of 
their  verdict,  and  at  any  time  before  such  ver- 
dict la  returned, *a  party  can  band  up  an[280 
instruction  to  the  court  and  demaodas  of  right 
that  it  shall  be  given  to  the  Jury;  and  then  If 
the  court  falls  to  recall  the  jury,  and  give  sack 
iostructloo,  and  It  embodies  a  proposition  ap- 
parently correct,  tbe  judgment  must  be  set 
aside  without  any  showing  aa  to  what  the 
charge  of  the  court  really  was,  or  that  it  did 
not  cover  tbe  matter  contained  In  this  instruc- 
tion asked  at  such  late  time.  It  is  unnecessary 
to  conrider  whether  the  proposition  of  law  as 
stated  therein  was  correct  or  not.  It  is  enouglk 
to  hold  that,  so  far  as  this  record  discloses  the 
time  and  manner  In  which  Ibis  instruction  was 

{iresented,  it  does  not  affirmatively  appear  that 
t  was  presented  upder  such  circumstances  ss 
to  deinand  oonsidenttlon  on  the  part  of  the 
court 

These  are  all  the  qnestiom  presented.  We 
see  no  error  In  the  record,  and  must  affirm  the 

judgment. 

The  defendant  in  error,  pluntlff  below,  asks 
this  court  to  add  10  per  cent  damages,  on  tbe 
BTOund  of  the  frivolousness  of  the  errors  al- 
leged, and  because  tbe  suing  out  of  tbe  writ 
of  error  was  for  delay.  Under  clause  3  of  rule 
38  of  tbla  court  we  think  this  application 
should  be  granted.  Ui»  judgmmU  <$  c^rmed. 
mth  eoft$,  andXfi  ptr  mU  damaff4». 

IOCS 
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PANAMA  BAILROAD  COMPANY.  Appt., 

9. 

NAHBB  SHIPPING  OOMPANT. 
(6m  CL  CL  BBporter<i«a.  MMOm 

JWIrw  eoMf  isAm  rMaaimina—iurUitelioH  €f 
adanral^f— UabUitjf  «f  owner  pier  far  in- 
jury  to  a  tetiel 

L  Hie  entire  (MM  open  for  eninfiMtloDbrtbts 
court  wbea  to  tbe  exereiH  of  lu  taperrtaoiT'  Ja- 
rladletlonttlMiNt  awiltofoertlacnltobiiiwap 
tlw  whole  record  of  tbe  oese  efter  an  oplaloa  br 
the  dreuU  court  of  eppeatt  •fDrminit  a  decree  for 
daoAget,  eltiioiifiti  tbli  was  tbe  leooad  appeal  to 
that  court  aod  tbe  olroalt  eoort  of  appeak  mar 
bave  been  limited  to  tbe  mete  question  of  dam- 
agea  becauae  oa  a  prior  appeal  It  bad  decided 
tbe  merit*  of  tbe  caae  by  reveratos  a  decree  of 
dltmlHal,aDd  bad  remanded  tbe  ceat  (or  an  a»> 
aetameot  of  damajrea. 

t.  Aoourtof  adoitraltrhaa  jniMlctlooof  aHbti 
■Valnata  doDwaiicoorporatioo  hya  foreign  cor- 
poration for  damage  to  a  rceael  In  a  forelvn  port 
vbile  raterlnsa  pier.  \fj  a  dangerous  obetniottoo 
under  water. 

ti  Tbe  owner  of  a  pier  Is  not  Uable  for  lojurr  to  a 
vcael  while  entering  a  berth  at  tbe  pier,  by  a 
tpludle  of  a  auDkeo  dredge  tbe  location  of  wbicfa 
waa  nut  known,  where  be  merely  assented  to  tbe 
oocupattDO  uf  tbe  bertb,  and  Uw  agent  of  the 
wtmA,  who  was  acquainted  with  the  danger  or 
pot  upon  Inquiry  respeiitlog  It.  aiaunied  tbe  re- 
aponriblllty  of  provldlnir  tbe  Teasel  with  a  ante 
bertb. 

[No.  102] 

Argutd  Januan  tS,  1897.   Decided  Hareh  tt, 
1897. 

ON  WRIT  07  CERTIORARI  to  the  Cireoit 
Court  of  Appeals  for  tbe  Second  Circuit  to 
review  a  decree  of  that  court  rerersinj;  tbe  de- 
cree of  tbe  Circuit  Court  of  tbe  United  States 
for  the  SouiberD  Districtof  New  York  of  July 
1,  1S81,  wbicli  affirmed  pro  forma  tbe  decree 
oftbe  District  Court  of  tbe  Doited  8iaie«  for 
said  District  dismtasiog  a  libel  filed  in  said  Dis- 
trict Courtfor  damages  sustained  by  the  Napier 
Sfaipplng  Compaoy,  libellaDt,  tbrouRb  iDjurieii 
received  by  its  steamer  Stroma  nhile  lying  at 
the  pier  of  tbe  PaDBina  Railroad  Company,  re- 
spondeDt,  in  tbe  port  of  Colon,  Isthmus  of 
Panama;  also  to  review  tbe  decree  of  said  Cir- 
cuit Court  of  Appeals  afflrmiog  tbe  decree  of 
the  said  Circuit  Court  for, tbe  damages  aus- 
tained  by  tbe  libeUant  for  tbe  said  injuries. 
Decree  of  Cirevit  Court  of  July  7,  1S91,  af- 
firmed, and  cause  Temanded  to  that  court  with 
directions  to  dismiss  tbe  libel. 

See  same  case  below,  43  Fed.  Rep.  023, 1 U. 
B.  App.  161,  30  U.  a  App.  668. 

Statement  \xy  Mr.  Jnatice  Brown: 
This  waa  a  Ubel  in  pmonam,  filed  In  the 
diatrlct  court  for  the  southern  district  of  New  i 


Toric,  to  recover  damagea  sustained  by  the 

libellant  through  lojurTes  rceelTed  ^  Ita 
steamer  Stroma,  while  l3dng  at  tbe  re^ond- 
eut'a  pier  In  tbe  port  of  Colon. 

Tbe  uodiHputed  facu  of  the  case  were  sub- 
sUntlatly  as  follows:  The  llbelluit  was  a 
British  coiporaUon  and  owner  of  tbe  steamw 
Stroma,  and  the  respondent  a  New  Tork  cor- 
poration and  the  proprietor  of  certain  plera 
known  as  piers  Noa.  1  and  S  at  Colon,  in  Uie 
Isthmus  of  Panama,  and  of  a  slip  between 
those  piers.  These  piers  it  waa  accustomed  to 
let  to  veaaels  dedring  to  use  the  same,  and  to 
charge  wharfage  therefor.  Between  the  piers, 
which  ware  parallel  to  each  other,  was  a  slip 
about  18S  feet  wide.  In  which  Ibere  was  water 
to  a  depth  of  about  20  feet  at  the  bulkhead,  to 
30  feet  at  tbe  end  of  the  pier.  Pier  No.  8  waa 
about  400  feet  Id  length,  covered  with  a  abed, 
in  the  sides  of  which  were  doors  at  Intervals 
for  the  transfer  of  cargo  to  and  from  veaHb 
lying  at  the  pier. 

For  a  few  weeks  prior  to  the  arrival  of  the 
Stroma,  respondoit  had  been  engage  in 
dredging  tbe  slip,  and  for  this  purpose  bad 
employed  a  steam  dredge,  60  feet  long  by  SO 
feet  wide,  consiating  of  a  shallow  scow,  upon 
which  were  a  steam  boiler,  a  crane  operated 
by  machinery  and  lued  for  boisUng  the  refuse 
from  tbe  bottom  of  tbe  slip,  and  a  spindle 
about  9  feet  long,  located  in  the  middle  of  the 
forward  end  of  tbe  scow,  constituting  the 
pivot  of  tbe  crane.  On  December  6,  1888, 
while  the  dredge  waa  anchored  In  the  slip  be- 
tween ibe  piers,  the  port  was  visited  by  a 
storm  knQwn  as  a  "norther,"  wbtcb  was  so 
violent  that  the  vessel  foundered  and  sank  In 
theslip.  Respondent  secured  a  wrecking  vessel 
and  diver  to  raise  tbe  dredge  and  to  remove  It 
from  Uie  allp.  operattona  *for  wblch  [288 
were  begun  December  16.  The  diver  located 
Ibe  dredge  as  lying  diagonally  across  Ui«  slip, 
tbe  comer  of  the  dredge  being  about  33  feet 
from  plef  No.  3;  but  owing  to  the  turbldoess 
of  tbe  water  be  did  not  discover  the  spindle. 
He  also  found  tbe  crane  and  boiler  detached 
from  the  dredge  and  lying  upon  the'otherride 
toward  pier  No.  1.  He  marked  the  dredge 
and  detached  machinery  with  buoys,  located 
at  the  end  of  the  crane,  at  the  platform,  at  the 
boiler,  and  at  the  two  ends  of  tbe  dredge,  five 
buoys  in  all.  Besides  the  buoys  the  wrecking 
boat  Itself  waa  secured  In  the  slip  near  the 
wreck,  the  head  In  and  the  atem  towards 
tbe  sea,  with  two  Hoes  running  across  to  each 
pier. 

The  Stroma  arrived  in  Colon  about  So'clock 
In  the  morning  of  December  81,  drawing  11 
feet  forward  and  13  feet  aft,  and,  as  abc  ap- 
proached ttiife  piers,  her  cootilgnee  raised  a  fiag 
at  the  end  of  pier  No.  3  to  Indicate  tbe  berth 
she  was  to  pccupy.  There  was  a  abed  on  the 
pier,  and  In  order  to  avail  beraelf  of  the  open- 
ings In  the  shed  in  tbe  discbarge  of  her  cargo, 


Son.— At  to  what  wefttOTU  the  United  Stales  Su- 
prtau  Court  wtU  review  on  writ  of  error;  biU  of  ex- 
•ipClona,— tee  note  to  Parka  v.  Turner.  18:  SS3. 

At  to  Mob  rami,  lacaRfngq^,  aee  note  to  United 
SUtes  V.  vnithcrger.  9:87. 

Am  t/}  what  placat  the  Juriwfleffon  admiralty  1» 
eonjlned  to,  tee  note  to  A  lien  v.  Newtjerry.  U:  110. 

Am  to  Jwfidfetton  of  atate  and  United  State*  courts. 
1004 


Of  foterrttnrvandofeiues,-  eMand  fowof  Ude^at 
to  criminal  and  eioU  JvriedieHon^-oee  ootee  to 
United  Btatea  v.  Bevans,  4:  4Di,  and  Tbe  Tbomas 
Jefferson,  tk  dSf. 

A*  to  rMfiA  to  ooiutrwet  wharves  rlf^t  to  ehorgv 
vehitrfage;  Ke»/or,--sBB  note  to  £E|Kirts  Eaoton, 
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the  StTonitt  adjnited  herself  eccordliigly.  She 
lay  at  tta«  pier  during  the  day  dischBreiDg  her 
cnrgo,  and  was  there  seen  and  Tlsited  br 
agents  of  the  redpondent.  At  about  6  o'clock 
in  the  eveuiDg,  it  wa«  reported  that  there  was 
■omething  wrong  in  the  engine-room,  and 
apno  tbe  engineer  going  down  he  heard  a 
rush  of  water  coming  into  the  ship.  An  in- 
▼estlgntioD  diaclosed  a  hole  in  the  bilge  of  the 
ship's  bottom  on  the  starboard  side,  punctured 
by  what  was  afterwards  discovered  to  be  the 
epindle  rising  from  the  deck  of  the  sunken 
dredge.  The  deck  of  the  dredge  was  15  feet 
under  water;  the  spindle  oTer  7  feet  in  height, 
and  about  9  Inches  in  diameter.  The  vesael 
continued  to  flit  with  water  and  sank.  Fifteen 
days  later  she  was  raised,  temporarily  repaired, 
and  then  brought  to  New  York,  where  full 
repairs  were  made.  A  considerable  portion 
of  her  cargo  ma  mined,  and  other  portions 
damaged. 

Upon  a  hearing  Id  the  district  court  the 
libel  was  dismissed  (43  Fed.  Kep.  932}.  and 
upon  appeal  to  the  circuit  court  (In  which 
court  the  appeal  was  pending  when  the  act  es- 
tnbliffhing  the  court  of  appeals  was  passed)  the 
283]  decree  of  *tbe  district  court  was  affirmed 
pro/orma,  and  an  appeal  taken  to  the  circuit 
onurt  of  appeals,  which  reversed  the  decree  of 
the  district  and  circuit  courts  (1  U.  8.  App. 
101),  and  remanded  the  cause  to  the  circuit 
court  for  ao  ascertainment  of  damages,  which 
were  subsequently  assessed  In  the  circuit  court, 
and  a  final  decree  rendered  for  (38.861.86.  A 
second  ap|}eal  was  taken  to  the  circuit  court 
of  appealH,  which,  on  April  19,  1894,  affirmed 
tbe  decree  of  the  circuit  court  (20  U.  S.  App. 
568).  Whereupon  respondent  was  granted  a' 
writ  of  certionm  from  thla  court. 

ifeun.  Frederie  R.  Condart  and  David 

Keane  for  appeitant. 

met»r$.  Willielmna  Hynderse  and  But- 
ler, iitillman,  tt  Bvibard  for  appellee. 


Mr.  Justice  Brown  delivered  tha  opinion 
ct  the  court: 

Tbe  main  question  in  this  case  Is  one  of 
fact,  and  turns  upon  the  point  whether  the 
accident  to  tbe  Struma  was  caused  by  tbe  neg- 
ligence of  the  respondent,  or  that  of  the 
hbellant. 

1.  It  is  claimed  that,  upon  this  hearing,  we 
are  limited  to  the  quatlon  of  damages,  for  the 
reason  that  the  wnt  of  certiorari  was  Issued 
after  tbe  decrees  of  tbe  district  and  circuit 
courts,  dismissing  tbe  libel  upon  the  merits, 
had  been  reversed,  the  case  remanded  to  the 
circuit  court  to  assess  the  damaees,  a  final  de- 
cree of  the  circuit  court  for  $38,861.86,  and  a 
■econd  appeal  to  tfaa  court  of  appeals,  which 
had  pronounced  an  opinion  affirming  the  de* 
cree  of  the  circuit  court,  although  no  formnl 
decree  seems  to  have  been  entered  at  the  time 
tbe  writ  of  certiorari  was  issued.  While  this 
writ  begins  with  a  recital  that  "there  is  now 
pending"  In  tbe  circuit  court  of  appeals 
'  'a  suit  in  which,"  etc.,  we  think  It  is  giving 
it  too  narrow  a-  construction  to  hold  that  tt 
was  Intended  to  bring  before  this  court  only 
the  question  of  damages  then  pcndlns  before 
tbe  circuit  court  of  appeals,  particularly  In 
view  of  the  fact  that  the  petition  for  the  writ 
IGS  C.  S.        U.  8.,  Book  41.  «8 


*of  certiorari  set  forth  the  facts  of  tbe  [284 
case,  and  claimed  that  upon  those  facts  the  libel 
should  have  been  dismissed — making  no  claim 
whatever  that  error  had  been  committed  in 
the  assessment  of  damages.  A  difference  of 
opinion  existed  in  the  court  below  upon  the 
question  of  liability,  and  the  writ  was  granted 
to  review  the  whole  case  as  on  appeal  from 
tiie  second  decree  of  the  circuit  court,  which 
was  contrary  to  Its  first  decree,  and  waa 
entered  -In  obedience  to  the  direction  of  the 
court  of  appeals. 

If,  under  such  circumstances,  this  court 
were  powerless  to  ezamine  the  whole  case 
upon  certiorari,  we  ahoald  then  be  compelled 
to  Issue  It  before  flnal  decree,  whereas,  as  was 
recently  said  io  the  case  of  The  Oangueror 
[ante,  014],  tt  Is  and  generally  should  beiraued 
only  after  a  flnal  decree.  The  case  of  Pearee 
V.  Oermania  Ine.  Co.  ("The  Lady  Pike"),  96 
U.  a  461  [24:672],  is  not  In  point.  In  that 
case  there  nad  been  an  appMtl  from  a  decree 
dismissing  the  libel,  which  was  reversed  by 
this  court,  and  the  cause  remanded  for  an 
assessment  of  damages.  A  second  appeal  was 
taken  from  such  assessment,  and  it  was  held 
that  the  re-ezamination  of  the  case  could  not 
extend  to  anything  decided  here  upon  tbe  first 
appeal.  So  in  Ame$  v.  Q^iimby.  108  U.  8.  843 
[37: 100],  it  was  held  that  after  a  npw  trial  had 
been  had,  pursuant  to  the  mandate  of  thla 
court,  and  a  second  Judgment  rendered,  no 
errors  other  than  those  committed  after  the 
mandate  was  received  below  can  be  considered 
here.  To  tlie  same  effect  are  Boberte  v.  Cooper, 
61  U.  8.  20  How.  467  [15:9691;  Wayne  County 
Sujmt.  V.  Kennicott,  H  U.  8.  49«  [24:  2601; 
Clark  T.  KeUh,  106  U.  S.  464  [27:802];  and 
CAfl^nv.  Ibyior,  lie  U.S.  667  [29:727].  But 
while  the  court  of  appeals  may  have  been 
limited  on  tbe  second  appeal  to  questions  aris- 
ing upon  tbe  amount  of  damages,  no  such 
limitation  applies  to  this  court,  when.  In  the 
exercise  of  Its  supervisory  jurisdiction.  It  Issues 
a  writ  of  cntiorari  to  bring  up  the  whole  rec- 
ord. Upon  such  writ  the  entire  case  it  before 
us  for  examination. 

2.  There  is  no  difflculhr  about  the  jurisdic- 
tion of  a  court  of  admiralty  in  this  case  So 
far  as  concerns  the  subject-matter  of  tbe  libel 
it  is  covered  by  the  case  of  PkSadelpftia,  W.  A 
B.  R.  Co.  V.  PhOadelpkia,  S.  de  G.  SUam 
Towboat  Co.  64  U.  S.  28  How.  209  [16:4881.  in 
which  it  was  held  that  *tbe  jurisdiction  [285 
of  a  court  of  admiralty  extended  to  an  injury 
received  by  a  vessel  by  running  upon  certain 
plies  which  bad  been  negligently  left  In  tbe 
bed  of  tbe  Susquehanna  river  at  Havre  de 
Grace.  See  also  Atlee  v.  liorthtee$tern  Paeket 
Co.  88  U.  S.  21  Wall.  889  [32:619],  and  a 
Brown,  Git.  &  Adm.  Law,  208. 

The  fact  that  the  cause  of  action  arose  la 
the  waters  of  a  foreign  port  is  Immaterial. 
While  In  some  cases  It  is  said  that  a  court  of 
admiralty  has  jurisdiction  of  all  torts  arising 
upon  the  high  seas,  or  upon  the  navigable 
waters  of  the  United  States  {QmmereM 
TroTiep.  Go.  r.  FUiAugh,  66  U.  S.  1  Black,  574 
[17: 107] ;  Heimet  v.  Oregon  AO.  B.Co.(i  Fed. 
Rep.  77:  The  ClaHop  Oh^,  8  Fed.  Kep.  167), 
the  connection  in  which  those  words  are 
found  Indicate  that  thqr  were  not  used  re- 
strlctirely ;  and  the  law  is  entirely  well  settled, 
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both  In  EngUad  and  Id  this  countiT,  that  torts 
origlnattng  wllbin  the  waten  of  a  foreign 
power  ma?  be  tbe  subject  of  a  suit  in  a  do- 
meaUo  conrk  The  autboritles  upon  this  sub- 
ject are  fully  revieffed  in  an  exbanatiTe  opio- 
loD  by  the  late  Judge  Emmons  In  the  case  of 
IHs  Aton,  Brown,  Adm.  170,  wfaneln  Juris- 
diction was  taken  of  a  coilislon  occurring 
upon  the  Welland  canal  io  Canada.  To  tbe 
same  effect  are  Smith  t.  Oondry.  42  U.  S.  1 
Bow.  28  [11 :8Sl:  T%e  Tutmderoga,  Swab.  Adm. 
816;  Th4  Oriffivald,  Swab.  Arim.  480;  T%0 
IHana,  Lusb.  Adm.  589;  Tkg  Courier.  Lush. 
Adm.  451;  7^  .SUby,  L.  R.  2  Adm.  ft  Eccl. 
8,  L.  R  a  P.  C.  198;  7^  Mali  Jw,  L.  &  S 
Adm.  ft  Eccl.  856;  The  M.  JTmAom,  L.  B.  1 
Prob.  Dir.  48, 107. 

Indeed,  large  numbers  of  oollisloos  arise 
upon  the  Canadian  side  of  tbe  St.  Clair,  De- 
troit, and  St.  Lawrence  rivers,  which  would 
not  be  cognizable  In  our  courts,  if  the  general 
proportion  claimed  by  the  appellant  were 
true,  since  by  the  tre^y  between  this  country 
■nd  Oreat  Britain  the  boundary  line  Is  located 
In  or  near  tbe  center  of  the  river. 

Bad  both  parties  to  tbe  libel  been  foreigners. 
It  might  have  been  within  tbe  discretion  of  the 
court  to  decline  Jurisdiction  of  the  case,  though 
the  better  opinion  is  that,  even  under  tluMe  dr- 
cumstaDces,  the  court  will  take  cognizance  of 
torts  to  which  both  partly  are  foreigners:  at 
least  in  tbe  absence  of  a  protest  from  a  fofelgn 
confiul.  Th*  Maggit  Bammond  v.  Mortiand 
("The  Maggie  Bammond").  76  U.  a  9  Wall. 
485ri9:7731:  TluB^miandf.Jsnam,\\A.'\5.  S. 
286^  JW:  152];  •Th»  Qmrier^  Lush.  Adm. 
541;  T^Batana,  1  Sprague,  403;  TTu  Invin- 
etUt,  2  Gall.  S9;  The  Jehann  FriedeHOc.  1  W. 
Bob.  Adm.  86;  The  OkarkCeh.  L.  R.  4  Adm.  ft 
Eccl.  120;  The  Vivar,  L.  R  2  Prob.  Dir.  29; 
The  Anne  Johanne,  2  Stuart,  Tfce  Adm.  521; 
Thomasam  v.Whi^Bell,  9  Ben.  118;  C%uM  t. 
ButrOurff-AmtriM*  AwM  Go.  89  Fed.  Rep. 
481. 

8.  Was  there  any  negligence  on  the  part  of 
tbe  respondent,  or,  to  state  it  more  accurately, 
was  there  any  negligence  with  respect  to  the 
libellant,  or  of  wbUh  it  was  entided  to  cmn- 
plain? 

The  owners  of  tlte  StrtMiia  were  reiwesented 
at  Colon  by  one  Andrews,  who  was  acting  as 
the  agent  for  William  Waniner,  the  regular 
•gent  of  tbe  West  India  ft  Pacific  Steamship 
Company,  and  the  consignee  at  Colon  of  the 
Stroma.  Learning  that  Uie  steamer  was  about 
to  arrire,  Andrews  wrote  to  Hr.  Abello,  the 
harbor  master  of  the  port  and  the  freight 
agent  of  the  Panama  Company,  asking  blm 
that  a  berth  be  assigned  to  the  Stroma,  which 
was  expected  to  arrive  In  a  day  or  twa  In 
reply,  Mr.  Abello  came  to  him  In  person,  and, 
as  Abello  says,  told  bim  Ihe  West  Indian,  also 
expected,  could  go  to  No.  1  wharf,  but  that  he 
had  no  berth  for  the  Stroma.  Mr.  Andrews 
sugeeated  to  him  that  the  seaward  end  of  the 
north  side  of  No.  8  whurf  might  be  a  suitable 
place,  and  Abello  assented  to  his  putting  her 
thera  Andrews  admits  that  be  bad  seen  tbe 
dredge  siuk  In  the  slip,  but  claims  that  "at  tbe 
timelt  sunk  it  wns  lying  close  to  No.  1  wharf, 
to  which  It  had  been  moored,"  tbe  distance  be- 
tween the  two  wharves  being  about  ISO  feel. 
As  his  ofBce  was  iqiposlte  Aoello'a,  and  but  a 
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short  distance  from  tbe  dock,  he  must  have 
known  that  a  diver  had  been  engaged  in  the 
work  of  raising  the  sunken  dredge,  although 
he  testifies  that  be  could  not  say  that  he  saw 
the  diver  at  work,  and  did  not  remember  being 
informed  that  the  dredge  was  broken  Into 
pieces,  wblcb  were  scattered  about  In  semal 
places  In  the  slip.  Hecould  hardly  havefailed 
to  obserTe  that  no  vessel  had  been  moored  on 
that  side  of  tbe  slip  since  the  dredge  sank. 
Be  denies  that  he  had  seen  any  of  the  bnoya 
which  had  been  placed  to  mark  the  position  of 
the  sunken  dredge,and  sayB*tfaathe  took^^ST 
It  for  granted  that  the  railroad  oompany.haviag 
had  a  diver  at  work  on  the  sonken  dredge  for 
several  days,  knew  whether  this  berth  was  safe 
or  not;  that  he  relied  upon  their  knowledge 
for  a  safe  berth,  and  supposed  that  the  wreck 
was  on  the  north  aide  of  the  slip  where  he  saw 
tbe  dredge  sink.  It  uppears,  however,  that 
operatlone  for  raising  the  wreck  bad  been  prih 
gressing  for  about  three  weeks  prior  to  the 
arrival  of  the  Stroma. 

Tbe  steamer  arrived  at  about  8  o'clock  in 
tbe  morning  of  December  81,  was  met  by  a 
boat  sent  out  by  tbe  agent  of  the  company  to 
direct  her  to  the  dock,  and  was  ordered  by  tbe 
man  In  charge  to  go  to  pier  No.  2,  and  find  a 
berth  on  the  north  side  of  the  wharf.  As  the 
steamer  approached,  the  company's  Sag  was 
displayed  from  the  comer  of  the  wharf.  Indi- 
cating the  position  she  should  take.  As  she 
neared  the  wharf,  Andrews  spoke  to  the  officer 
In  charge,  reminding  him  of  tbe  dredge  being 
there,  pointing  himTn  tbe  direction,  and  thai 
called  out  to  the  captain  "hug  in  close  to  the 
wliarf,  and  yon  will  clear  the  wreck."  The 
testimony  of  tbe  supercargo  of  the  Stroma  was 
that,  as  the  steamer  swung  along  parallel  with 
tbe  pier,  Andrews  called  out  to  tbe  captain 
"to  be  very  careful  in  backlog  up  the  dock 
and  not  permit  the  stem  of  the  ahip  to  swing 
out  iuto  tlie  dock,  as  there  waa  a  sunken 
dredge  somewhere  up  the  dock  that  It  might 
run  foul  of;"  and  that  similar  instructions 
were  given  by  Mr.  Commager,  an  employee  of 
tbe  railroad  company,  who  was  standing  on 
the  dock  awaiting  her  arrival. 

This  testimony  Is  corroborated  by  Com- 
mager himself,  who  swears  that,  when  he 
went  down  to  meet  the  steamer,  be  reminded 
Andrews  of  the  danger,  saying:  "I  suppoae 
you  have  not  forgotten  about  that  dredge," 
pointing  out  its  position,  and  that  Andrews 
did  not  answer  him,  but  spoke  to  some  officer 
of  the  boat,  calling  out  and  reminding  bim  of 
the  dredge  being  there.  This  testimony  ia 
also  corroborated  by  that  of  the  witness 
Muller,  also  an  employee  of  tbe  railroad  com- 
pany, who  heard  the  conversation  with  Corn* 
mager.  It  would  appear  that  at  this  lime  the 
buoys  which  hsd  been  placed  to  mark  the 
position  of  the  wreck  were  still  visible — at 
*least  four  witnesses  swore  to  that  effect,[28S 
and  there  was  practically  nothing  to  contradict 
them.  But  as  th^  do  not  seem  to  have  hem 
at  all  conspicuous  we  do  not  think  that  negli- 
gence can  be  Imputed  to  anyone  for  not 
observing  them. 

Had  the  respondent  undertalien,  through  lu 
agent,  to  provide  a  berth  for  the  Stroma  and 
see  that  she  was  properly  moored,  it  would 
probably  have  been  reapoosible  for  this  acd- 
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dent;  ftnt  H  •ppesn  that  Abdlo,  the  com- 
pany's agent,  on  being  applied  to  iw  m  berOi, 
merely  oMented  to  a  suggestion  made  bv 
Andrews,  that  ibe  Stroma  was  a  small 
■teamer,  aod  that  he  could  very  easily  put 
her  OD  the  north  side  of  No.  2  pier,  on  the 
oiher  side  of  the  obstmcUoD  (meaoing  Uwrefar 
the  seaward  end  of  the  wharf),  to  whku 
Andrews  replied  that  '*if  you  will  do  that 
there  will  be  no  objection  to  your  doing  so." 
He  further  aays  that,  in  the  same  interview, 
Andrews  told  him  that  he  had  seen  the  dredge 
sink;  that  he  had  been  on  the  wharf  when  she 
bad  sunk  in  Uie  morning,  and  that  he  had 
witneued  her  going  down.  Not  only  had 
Andrews  undertaken  htmaelf  to  bring  the 
■Up  to  a  berth,  but  he  admits  It  to  have  been 
the  custom  of  the  place  for  the  railroad  com- 

eny  to  leave  the  putting  of  the  ship  at  the 
rth  entirely  under  the  management  of  the 
agent  of  tiie  ship.  Under  such  circumstaQces, 
It  is  clear  that  Andrews,  knowing  that  the 
dredge  was  sunk  somewhere  in  the  slip, 
■hoiud  hare  made  farther  Inqulrlea  as  to  tta 
uact  loeaUon,  sinoa  from  thdr  conversaUon, 
and  from  what  Abdlo  knew  of  Andrews 
knowledge,  he  had  a  right  to  assume  that 
Andrews  had  informed  himself  of  the  danger 
of  the  Stroma  lying  there,  and  of  the  spot 
where  the  dredge  waa  sunk;  or,  at  least,  that 
he  would  look  nir  the  buoys  and  ascertain  for 
himself. 

In  all  the  casea  In  which  wharflngera  have 
been  held  for  casualties  of  this  kind,  the  vessel 
bas  approached  the  slip  In  ignorance  of  the 
real  condition  of  the  bottom,  and  the  respond- 
ent has  been  held  liable,  upon  the  theory  that 
it  was  his  duty  to  furnish  a  safe  berth. 

This  test  is  manifestly  inapplicable  where 
the  agent  of  the  vessel  la  already  acquainted 
with  the  danger,  and  assumes  the  responsibili- 
ty  of  providing  her  with  a  safe  berth.  In  this 
SSOjcase  there  was  no  misrepresentation  or 
concealment,  and  If  Abello  did  not  point  out 
the  precise  location  of  the  dredge,  it  was  evi- 
dently because  he  supposed,  and  bad  a  right 
to  suppose,  that  Andrews  knew  It  already,  or 
would  make  further  Inquiries  If  he'deemed  It 
necessary.  It  is  altogether  probable  that  both 
parties  assamed  that  the  Stroma,  being  a  small 
steamer,  drawing  only  18  feet  of  water,  when 
there  was  22  feet  of  clear  water  above  the 
deck  of  the  dredge,  could  safely  lie  Inside,  if 
not  Immedlatelv  over,  the  dredge,  and  that 
both  overlooked  the  existence  of  the  spindle; 
but  If  Andrews  was  apprised  of  the  danger 
which  the  Stroma  mt^ht  incur  by  lying  there, 
it  ia  BCarcely  just  to  impose  a  flabiltty  upon 
the  respondent  for  the  consequences  of  the 
spindle — the  existence  of  whicii  did  not  appear 
to  have  been  known  either  to  Andrews  or  to 
Abello,  and  which,  if  known,  neither  party 
had  considered  of  sufficient  importance  to 
apecially  provide  against.  It  would  doubtless 
have  tieen  more  prudent  for  Abello  to  have 
informed  Andrews  fully  and  explicltir  of  the 
danger  he  was  incurring,  bat  we  thi^.c  that, 
under  the  circumstances,  he  discharged  hia 
legal  obligation. 

Aa  the  diver,  who  waa  aant  down  to  locate 
and  buoy  the  dredge,  never  discovered  the 
■pindle,  owing  to  the  extreme  turbidnesa  of 
the  water,  It  Is  difficult  to  see  how  negHgence 
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can  be  Impnted  to  the  responded  for  not 
havlnc  warned  tiie  maater  of  the  steamet- 

apeciaily  against  It  Indeed,  so  little  appeare 
to  hare  been  known  about  it  that,  when  a  con- 
sultation was  called,  after  the  accident  oc- 
curred, at  which  Mr.  Andrews  and  Mr. 
Dennis,  an  associate  anperintendwt  of  the 
reqmodent,  took  par^  no  <me  of  them  waa 
able  to  surmise  what  had  caused  the  disaster^ 
the  general  opinion  seeming  to  be  that  the 
Stroma  had  settied  upon  a  pile,  or  a  piece  of 
machinery  dropped  oy  a  Spanish  steamer. 
No  one  suspeciea  that  the  dredge  had  caused 
the  damage,  until  the  diver  and  surveyors  m 
the  following  day  reported  the  fact.  If,  as 
we  have  already  found,  Mr.  Andrews  was 
either  apprised  of,  or  put  upon  inquiry  as  to, 
all  the  facts  with  regard  to  the  location  of  the 
sunken  dredge,  respondent  cannot  be  charged 
with  negligence  because  it  did  not  warn  him 
specially  against  *the  spindle,  since  it  [290 
had  not  been  informed  of  Its  existence  by  the 
diva*,  who  does  not  seem  to  have  been  guilty 
of  any  negligence  In  not  discovering  it,  and  for 
whose  n^ligencelt  laatleaatdoubuulwh^hv 
respondent  would  have  been  liable. 

Inasmuch  as  we  are  of  opinion  that  the 
circuit  court  of  appeals  was  in  error  in  hold- 
ing the  respondent  liable,  tlte  deeree  ef  Uu 
Greuit  Qmrt  esf  July  7, 1891,  mutt  be  afbvttd, 
and  the  cause  remanded  to  that  court,  with 
direction*  to  dismiss  the  UbeL 


ITinTBO  STATES,  Jjipt,, 

9. 

TRANS-UIBBOURI  FREIGHT  ASSOCIA- 
TION. 

(See  8. 0.  Reporter^  ed.  aO-Sf4) 


Appeal  when  notprnenUd  by  tH*$atution  of  t 
ciaiion — ttipulation^ujitdietiojial  amount 
— eontraet  betieeen  competing  raUroada  ai  ta 
traffic  raUt — eommeren  aet—d^te$  in  Om- 
grm—eombtnaUen^—aet  July  s,  1890— 
unlavtful  rettrainta  andmoaopoHa—eon^wt 
in  reatraint  of  trade — common  knowMge— 
right  of  railroad  eompany—publie  poliey— 
eorabination  in  violation,  of  uito — agreement 
to  restrain  eommeree — retroactive  <^«e<  of 
etaUite—aetion  for  ditx^ion  ef  uviaufvA 

L  The  ToluDtarr  diwolutlon  of  an  usoelatton  ot 
oommoD  oarrien  after  a  decree  dtsmlaslDg  a  *ult 


NOTB.— ^  to  iurfatUetion  of  Uhft«d  SttOM  an- 
prsnw  Court  depCTidrnt  on  amount.-  interest  added 
to  Otoe  jartadicOon;  how  value  of  thtng  demanded 
mem  be  sAoim,-  what  eaaei  reviewdbte  wUlutut  regara 
to  turn  in  oontroiwrtt;.—flee  note  to  Oordon  v.  Ogden, 
7:6B2. 

Aa  to  where  an  Oeool  comMnoUon  iiproved,  dca- 
larotlone  of  one  about  the  •nterprtw  are  etndeno* 
aoainat  contptraton,  see  note  to  Xdneohi  v.  Glafll& 

19:100. 

Aa  toeonttrvettonefttatute,  according  topurpow 
for  wMeh  it  waa  vamed,  sea  note  to  United  Slates 
V.  Baundeta.  28: 73B. 

Ab  to  propieoe  in  atotutet;  comtruction  and  fnter- 
pretat<on,-see  aote  to  United  States  v.  Dickson. 
10:680. 

That  poptOarand  reeetned  tapert  ef  wordi  fur- 
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ta  «4Mr  •atUng  nob  dInoluHon  and  tOtiag 
that  d«fmdanli  b«  enjotaed  fromoontmulnrin 
ft  Hln  oomblnatlOD.  Bad  troa  (artber  ootMpirtnir. 
■Kteeiiiff,  oombloioff.  or  aotinv  tosetfaer  to  maiD- 
talo  rates  or  (relrbt,  don  not  preveot  thli  court 
from  taklDircoffDisaiioeof  an  appeal  sod  dcoldloK 
tbe  caM  CD  Ha  merlta,  where  the  Judgmeat  of 
tbfa  court  U  «otubt  upon  tbe  lesaUtr  of  their 
asreemtnt  and  deteodanta  claim  It  to  be  leita) 
aod  neceerarr.  and  od  dlasolrlnff  lucb  aasooUtlon 
ootered  ioro  and  acted  upoD  another  almOar 
agreemeoL 

&  VberepartleabaveenteredlotoanlUenlaffree- 
Bient  and  are  aottaur  under  it,  and  there  Isoo  ade- 
quate remedy  at  law,  aod  the  jurlsdtcUon  of  tbe 
oourt  baa  aitaobed  tbe  filing  of  a  bUl  to  restrain 
taoh  oranr  likeaotloa  aoder  atfrnUarasreemeat, 
and  a  t  rial  hw  been  had  and  Judirmen  t  en  tered.tbe 
appellate  Jurtsdictfon  this  court  Is  not  ousted 
br  a  simple  dlasolutlon  of  the  asBooiatloo.  ef- 
fected aubeaqoeotlr  to  the  entry  of  Judgment  In 
theautt. 

t.  A  atipotatlOD  between  the  partlea,  while  not 
oontcolliDg  aa  to  the  amount  in  eontxovenr  on 


nteAet  ruin  <tf  interpnUxtUm  in  taw  at  weO  oi  <n 
publte  and  •oeiol  ffwiMettoni;  crecptUins  and  Qualt- 
JleaUont;  aecxutomea  lenne  ondtitaoo^-toe  note  to 
HUlard  T.  iawrenee,  14i  ML 

Am  to  fOun  'Wy"  meoiU  "•muK*'  or  "AoK,"  when 
a  power  for  public  purpoaei  It  eonferred,  a  duty 
arltta  to  aeeuu  OkU  power,— taa  oote  to  Minor  r. 
Meobanlca'  Bank.  7: 47. 

lOegal  eontrael*:  monopolies:  rtttratiit  trade; 
trade  etrnMnatUnu;  corporate  tnut*  and  combina- 
tUmt;  ttookholdtng  earporattom. 

Whatever  tenda  to  InJuBtloe  or  oppremlon.  le- 
atralnt  of  Itbertr,  commerce,  and  natural  or  legal 
rlghb  whatever  tends  to  tbeobatructlon  of  Justice, 
or  to  tbe  violation  of  a  statute;  and  whatever  la 
against  good  morals,  when  made  tbe  object  of  a 
eontraot.— Is  against  publlo  poUoy,  and  therefore 
voM,  and  not  iosceptlble  of  enforceoient.  9  Am. 
*  Bng.  Bna  I«w,  880,  citing  Smith  v.  Arnold,  109 
HSM.  09-,  Xhirgin  v.  Dyer,  08  He.  148;  Burkfaolder 
.T.  Beetem.  8ft  Pa.  408:  Pierce  v.  Evans.  SI  Pa.  iOt 
Bank  of  0nlted  States  v.  Owetu.  27  U.S. »  PeL  W 
t7: 8061;  Bishop  T.  Palmer.  148  Mass.  480, 474. 

A  contract  may  be  Illegal  though  fair  oo  Ua  face. 
BOer  V.  Jordan.  VBt  Mass.  SSI, 

The  object  of  a  coctract  may  be  against  public 
policy  so  aa  to  render  It  voM,  tbougb  tbe  contract* 
tag  partlea  nay  have  bad  no  erfmlnal  txt  unlawful 
onftmii.  Santoga  Ooonty  Bank  t.  King.  44  K.  T. 

m. 

Though  a  party  Imposed  upon  may  have  relief 
against  a  wrong-intending  party,  yet  tbe  obJe«]t  of 
tbe  oontnct,  tf  agalnat  public  poltoy,  oannot  be 
achieved.  Quirk  r.  Tbomas,  8  Hlob.  70;  Suit  v. 
Woodhall,  lis  Hass.  881;  Wright  v.  Crabtia,  78  Ind. 
481^  Harrington  v.  United  States  ("Tbe  DlBtiUed 
8plrtta">78  U.S.  11  WalL  898 (80: 187);  Hanauerv. 
Doane,7»U.  B.  B  Wat).  US  (20: 489}. 

A  oontraoc  void  agalnat  publlo  poUcy  beeaoae  Id* 
UUted  by  statute  does  not  become  valid  by  reason 
of  the  subeequent  repeal  of  tbe  statute.  It  can 
aeltber  be  cured  by  a  latw  statute  nor  by  a  sup- 
plemental agreemaul  made  after  tbe  repeal,  by 
wblcb  tbe  promise  Brsi  given  without  lawiFnl  coo* 
•tdetatlon  Is  sought  to  be  renewed.  Banobor  v. 
Hansel.  47  He.  fiS;  Roblosoa  v.  Barrows,  48  He.  188; 
Webber  v.  Howe.  88  Uloh.  ISO.  U  Am.  Bop.  800; 
Ludlow  T.  Hardy,  88  HIch.  880;  Aodlng  v.  Levy.  87 
HlM.  SL,  84  Am.  Rep.  4IIK;  DeoeU  v.  LewenthaL  87 
Hiss.  m.  34  Am.  Rep.  449;  GlllUand  v.  Phllltps.  1 S. 
C  I6£:  KlDg  V.  WlDaots.  71 K  Q.  40B.  17  Am.  Rep.  11. 
and  78  N.  a  OOS;  Wilson  v.  Boaeman.  4S  Aim.  TU  Gate 
T.  Blair,  •  Coidw.  689;  Pteroe  ff Ibbee.  81  Tt.  SfiO; 
IMS 


Oct.  TttH, 

appeal,  may  be  regarded  In  a  particular  esae 
with  other  facta  appearing  In  the  reoord  as  sofl- 
dent  proof  of  tbe  amount  In  oontroveny  to  st^ 
tain  the  Jurisdiction  of  this  oourt 

A  Tbeamouatlnvolvedooanappealazoeeds9U89 
where  the  bill  aeeka  a  dlssolutkmof  an  MKMto- 
tlon  of  oommnn  carrlni  for  tbe  regulatloa  of 
raiea.  when  those  rates  exceed  fLOOOperday.asd 
tbe  carriei*  claim  that  suoh  an  aaM>olatloo  or 
something  similar  thereto  la  nrnnsasij  to  the 
prosperity.  If  not  tbe  life,  of  eaoh  oompany. 

B.  A  ooDtzaot  between  oompeiing  railroads  relat- 
ing to  trafflo  rales  for  tbe  transportation  of  nr- 
tloles  of  comm<>roe  between  tbaataiea.  tbediraet 
effect  of  which  is  to  produce  a  rcatraint  of  trade 
or  commerce,  la  within  tbe  provision  of  tbeactof 
Congress  of  July  8,  1800.  deolartn«  that  every 
oontraet,  oomblnatlnD  in  tbe  form  of  trust  or 
otberwlae.orconsplraoy,  io  restraint  of  tradeor 
commerce  among  the  several  sUtes  or  with  for- 
eign nations.  Is  lllegaL 

t.  Competing  and  nonoonneetlng  mllraads  an 
nocsntborliedbyUie  commerce  aottomakeaB 


Rveringbam  r.  Helghan.  SB  Wis.  881:  Petrel  Ooano 
Oo.  V.  Jamette,  !ft  Fed.  Rep.  079. 

An  sgreemeDt  In  general  or  total  restraint  of 
tradels  void,  although  It  may  be  founded  oo  a  legal 
and  valuable  consideration.  An  agreement  not  to 
oarrt  on  a  certain  business  anywhere  Is  Invalid, 
whether  It  be  by  parol  or  epeclallty,  or  whether  it 
be  for  a  limited  or  unlimited  time.  Story.  Oont, 
I  600:  Mltohel  V.  Bernolda.  I  P.  Wdm.  181.  HO; 
Homer  v.  Aahford,  8  Biof .  8S3:  Pierce  v.  ruller,  8 
Hasa.  223.  B  Am.  Deo.  102;  Nobles  v.  Ilatw.  7  Cow. 
807:  Uorrls  v.  Colman.  18  Yes.  Jr.  487:  Hlnde  v. Gray. 

I  Hao.  &  O-  U6:  Alger  V.  Tbacher.  19  Piok.  SL,  81 
Am.  Dec  US;  Chappell  r.  Brookwsy.  ti  Wend.  12% 
DuDlop  T.  Gregory.  10  N.  T.  24(.  81  Am.  Oeo.  710: 
Hilton  V.  Bokeraley.  8  EL  *  BL  47;  Bouslllon  r. 
RouslUon.  L.  B.  UCA.  Dir.  851;  Dean  v.  BmersoD. 
108  UasB.  480;  Boss  t.  Sadgbeer,  21  Wtvd,  UO. 

Oontraota  In  partial  restraint  <tf  trade,  bmtted  as 
to  time  and  territory,  founded  on  a  reaaonable 
oonsiderstlon  oonOned  to  particular  p^ratma,  am 
vaUd.  Rannle  v.  Irvine.  7  Han.  ft  G.  978(  Cfaappel 
V.  firookway,  a  Wend.  157:  Hartley  v.  Cummings. 
ft  a  B.  817;  Bunn  t.  Guy,  4  Bast.  UO:  Pierce  v. 
Woodward.  6  Pick.  909;  ^ktns  v.  Lyman.  9  Haas, 
sae;  Hayward  v.  Tonng.  8  Chit.  407;  Hnlfain  v.  Hay, 

II  Uees.  ft  w.  OSS;  wickeoa  v.  Bvans.SToungeft  J. 
818:  Lawrence  v.  Kidder,  10  Barbw  OQ;  Amoc  v. 
Plttston  *B.OoalOo.68N.T.SB^88Am.  Bep^Uk 
Dean  r.  Bmenon.  109  Hass^  480;  Blcbardson  t.  Pas- 
oook.  88  N.  J.  Eq.  SOT;  Guerand  v.  Daodelac  »  Hd. 
061.8  An..  Bep.164:  WarBeld  t.  Booth,  HIM.  OBt 
Lange  v.  Work.  2  Ohio  St.  819; 

All  oomblnatkma  between  tnflrohaBlB,spaeuhrtna, 
or  any  class  of  men  to  elevate  or  depress  tbe  mar- 
ket are  lojurlooa  to  tbe  publlo  Interest  aod  In  re- 
straint of  trade,  when  sucha  purpose  bapparent 
in  a  contract.  It  strikes  the  agreement  with  oulUty. 
Falrbank  v.  Leary.  40  Wis.  VOi  Wiggins  fbcty  Oo. 
r.  Ohio  ft  H.  B.  Co.  72  DL  800:  Ciaft  MoOoDoughy. 

79  HL  8(6. 92  Am.  Bep.  171;  Central  Ohio  Salt  Oo.  v. 
Gutbrie.  85  Ohio  St.  608. 

When  several  corporations  combine  todooertata 
boaloesB,  undw  tbe  general  management  of  aeom- 
mlttee,  whlcb,  representing  all  the  oorporatlont^  is 
to  have  charge  of  the  property,  machinery,  eie.,  of 
all;  and  when  the  proflta  thus  eanwd  are  to  be  di- 
vided between  tbe  parties  to  the  oomMnatloa,— they 
thtu  oonstttute  a  partnership  of  oorpoimtlono,  not 
a  men  *traflIo  arrangemenL**  Snob  eontraot  of 
partnership  la  ultra  trfrs*  aod  void.  utUeai  duly  an- 
tborlied  by  statute.  Halloryv.  BanaurOlt  Wnrfca, 

80  Teno.  SB8;  Grain  Elevator  Cow  T.  Hempbis  ft  (X  B. 
Ca88  Tenn.  708;  Thomas  v.  West  Jcroer  B.  Co.  Ml 
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aKTe«meDt  of  mafoteDanoe  of  ntM  and  the  ourb- 
luirof  competlttoo. 
7.  DebaUalnOotigrenBre  notapproprlateaouroes 
of  loformacioo  from  wb1ditodlM)0T«rtbeiDeati< 
Ids  of  the  laavuaga  of  kstatuto  panedbr  that 
body. 

4.  All  oomblnattoiu  In  reatnlot  of  trade  or  oom- 
nierce  are  proUbtwd  by  the  sot  of  ConfrroM  of 
July  a!,  IflBO,  wbether  th»r  an  In  the  form  of 
tnuts  or  in  ai^  other  form  whatever. 

9.  The  above-mentkHMd  aet  of  July  St  IflBOi  ooven 
and  wu  latended  to  oow  eommoo  eanlen  br 
railroad. 

10.  The  worda  "uahiwful  reatralots  and  mooopo- 
tiefl,'Mn  the  title  of  the  actofConBTCMor  Julys. 
an,  do  Dot  ahow  tbat  the  purpoee  of  the  aot  was 
to  iDclude  only  oontracta  which  were  unlawful  at 
ooiDuioo  law,  but  refer  to  aod  taiolude  those  re> 
ftralDis  and  oiouopollee  whioh  are  made  lulaw- 
f  ul  In  the  body  of  the  act. 

n.  The  term  *NMnttaet  in  restraint  of  trade."  aa 
.  i»ed  In  the  aot  of  Ooofrrew  of  July  S,  tOMX  doea 
□ot  refer  only  tooontnict«  wbloh  were  InnUdat 
i  comoioa  Jaw,  but  Includes  evOfy  ooDtraot  In  re> 


U.  8.  n  fleStWOli  Wbiuenton  imiST.  Upton,  10 
Oray,  68K,  Tl  Am.  De&  60. 

A  oorporatioQ  oao  exerdae  do  other  powers  than 
•uob  as  are  speoidoally  granted,  or  auoh  as  are 
Deoeaaary  for  carrylna  Into  efleot  the  powers 
granted.  VandaU  v.  Sooth  San  Franelaeo  Dock 
Cu.  40  ObL  89;  Thomas  v.  West  Jersey  R.  Oo.  101 17. 
8. 71  (SS:  950);  Oreiron  R.  &  Nbt.  Co.  t.  Orearonlan 
B.  Co.  laO  [J.  S.  1  (8S:  887);  Central  Transp.  Go.  T. 
PoUman'B  Palace  Chr  Co.  UB  0.&2t(8lk66);  Hora- 
weti,  PriT.  Corp.  taUl 

A  oontraot  between  eorporatlons  onranised  to 
dlairlbute  and  fumlth  water  to  oonaumers  in  a 
oottoty  aod  oity.  ooe  of  wbloh  owns  a  supply  of 
water  and  a  pipe  line  ending  at  the  city  llnlta, 
and  the  other  a  distributing  plant  within  the  dty, 
lor  oOiKtpentiOD  In  supplying  water  to  the  dty  aod 
prOTtdlDg  a  method  of  determlDlng  the  price  of 
water,  is  not  In  violation  of  public  policy  aa  a  mo- 
uopoly  for  Its  sale,  as  the  California  CuDstttaticn 
reeerres  to  munlotpal  oorporatlona  the  power  of 
rwulatlnir  water  rates.  San  Diego  Water  Co.  t. 
tjan Diego FlumeCo.lOSChL HP,  a>L.  B.  A.6a0. 

A  patentee  may  secure  and  protect  bis  monopoly 
in  any  lawful  way.  by  suit  against  Infrlngera.  by 
porcbaae  of  confllctlnir  devices,  by  oompromlae  or 
anaDvements  with  competitors  when  Infringe- 
ment may  be  doubtful,  and  may  contract  with  a 
rival  to  secure  It  In  the  monopoly  of  tbe  manufac- 
ture wbloh  the  patent  affect*.  Bonsaok  Haoh.  Co. 
T.  Smith,  70  Fed.  Rep.  m.  78  Fat.  Oft.  Gaa.  968. 

Although  there  may  be  no  direct  constitutional 
provisions  ngalost  a  moBopoly,yet  the  whole  theory 
of  a  free  govemmeot  Is  opposed  to  such  grants, 
and  It  does  not  require  even  tbe  aid  which  may 
be  derived  from  tbe  Bill  of  Uigbts  tbe  IstseoUon  of 
which  declares.'thot  no  man  oren  of  men  is  en- 
titled to  the  exclusive  public  emoluments  or  privi- 
leges from  the  community,"  to  render  them  void. 
<  Bao.  Ahr.  7M.  tit,  Afonopolv:  4  Bl.  Com.  100;  8 
Coke.  Inst.  181;  Butchera'  Benevolent  AiSOw  T. 
Orescent  City  L.  8.  L.  &  a  H.  ("Slaughter  House 
Caws")  88  U.  &  U  WalL  102  (21:  417). 

A  manufacturing  corporation  which  Instead  of 
manufacturing  Ita  product  and  disposing  of  it  to 
tbe  publto  on  what  might  be  fair  competitive 
prlCM,  becomes  a  party  to  a  combination  In  part  at 
least  designed  to  create  a  monopoly  and  exact 
from  the  public  prioes  which  oould  not  be  other- 
wise obtained,  is  liable  to  have  Ita  charter  va- 
cated and  annulled  for  such  subversion  ot  the 
object  for  wbloh  It  was  created.  People  v. 
North  Blver  Sugar  Ref.  Co.  M  Hua,  854,  ft  L.  R  A. 
isa. 
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sttntotof  tnde.and  li  not  United  to  thatUad 
of  noontraotirtlebii  to  nnreasonable  restraint 
of  trade. 

Ul  It  to  a  matter  of  oomnoB  knowledge  that 
agreements  aa  to  rates  have  been  oontinaaUy 
madeof  tate  years  between  railroad  companies, 
and  tbat  complaints  of  each  company  In  regard 
to  tbe  violation  of  such  agreements  by  its  rivals 
have  been  frequent  and  peralBtent. 

U.  Tberigbt  of  a  railroad  oompaoytoohargetea- 1 
sooahle  rates  doea  not  Inohide  the  right  to  enter  I 
Into  a  oombinattoD  with  eompettng  roads  to  | 
maintain  reasonable  rates. 

14.  The  public  policy  of  the  government  la  to  be 
found  In  Its  statutea.  and  when  they  have  not  di- 
rectly spoken,  then  in  the  decisions  of  the  courts 
and  tbe  constant  practice  of  tbegcvemmoot  ofll- 
elals;  but  when  the  law-mafchig  power  speaks  on 
a  partlcnlar  subject  over  wbloh  It  has  coiutltu- 
tlonal  powOT  to  legislate,  publlo  policy  In  such  a 
case  is  what  tbe  statute  enacts. 

UL  A  con  traot  or  oombloatlon  made  in  violation 
of  a  law  la  ndd,  wbatevar  may  liavo  beni  tfaeie- 


An  amreement  between  oorporatlona  engaged  In 
the  maonfaoture  of  cotton-seed  odl,  toadeet  a  oou- 
mittee  composed  of  repreaentatlves  from  eaoh  cor- 
poration, and  to  turn  over  to  this  oommlttee  the 
propertlea  and  maohlDcry  of  eaoh  company,  to  be 
managed  and  operated  for  nspeeUled  term  by  the 
oommlttee.  fortbeoommon  benefit,  the  profits  and 
losses  to  be  shared  In  agreed  proportions,  la  not  a 
mere  "trafllc  arraDgement,"  but  a  contract  of 
partnership  which  Is  tdtro  trtres  and  consequently 
void  so  far  as  It  la  unezeontad,  even  though  it  be 
authorised  by  both  aharelHddets  aod  dlreotor^ 
Mallory  r.  Henaur  Oil  Worka,  86  Teon.  SSS. 

A  contract  between  an  individual  and  three 
manufacturen  ander  several  patents,  forming  a 
oomtdnatlon  of  the  parties  with  a  view  to  regulate 
competlttoo  twtween  tbe  parties  to  It  in  tbe  sale  of 
tbe  particular  commodl^  whiob  tbey  severally 
make,  Isa  ccDtract  for  a  lawful  purpose,  where  it 
does  not  refer  to  an  article  of  prime  neoeasltf,  to  a 
suple  of  commeroe,  or  to  a  merchandise  to  be 
bought  or  sold  on  the  market.  Oentral  SbaAe 
Boiler  Co.  V.  Cushman,  148  Mass.  888. 

An  agreement  between  several  commercial  flrma, 
by  which  they  bound  themselves  for  the  term  of 
tbree  months  notto  sell  any  lodUt  ootton  bagging, 
ejcoept  with  the  consent  of  a  majority  of  their 
number,  was  held  unlawful  In  India  BamringAsao. 
V.  Kook.  14  La.  Ann.  184.  Other  cases  tbat  may  be 
properly  cited  In  oonnectloa  with  this  aa  being  In 
support  of  the  general  principle  therein  applied, 
although  the  particular  facts  involved  la  them  are 
dllfereot,  are  Craft  t.  HcOoooughy.TV  III.  848,  t£ 
Am.  Bep.  171;  Central  Ohio  Salt  Ca  v.  Guthrie.  SB 
ObloSLOOB;  Stanton  v.Allen.8Dento.  484,  4>Am. 
DecSaS;  Morris  Bun  OoalOo.T.Barolay  Onal  Co.  68 
Pa.  173;  Amot  v.Flttston  ft  B.OoiaOo.  «8  N.  T. 
668.  £8  Am.  Bep.  180. 

A  contract  by  wbloh  a  railroad  oompany  agreed 
that  an  elevator  oompany  should.  In  oooslderstion 
of  the  erection  of  an  elevator,  have  the  handling  of 
all  through  grain  brought  by  thexallroad  company 
to  Dubuque,  and  receive  a  fixed  price  therefor.  Is 
not  repugnant  to  tbe  oommerolal  power  of  Coa- 
vress  nor  to  public  policy.  Dubuque  &  8.  &  B.  Oo. 
V.  Biohmond,  86  U.  S.  IS  Wall.  064  OSt:  178). 

Any  agreement  between  large  dealers,  meant  to 
control  tbe  market  and  obtalo  exorbitant  prioea, 
is  an  unlawful  oonsplraey  against  trade  and  void. 
Amotv.  PlttstooftROoalOo.a8N.T.  m,a Am, 
Kep.  190;  Craft  v.  MoOonoughy.  79  III.  846,  28  Am. 
Bep.  171;  Fairbanks  V.  Xjeary,  40  Wis.  887;  Central 
Ohio  Salt  Co.  V.  Onthrle,  SB  Ohio  St.  608, 87^  OoUloa 
V.  Locke,  L.  B.  4  App,  CkUL  874;  Western  V.  Telag. 

loot 
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tofm  deddad  br  the  oouito  to  tan  be«o  <ta 
pobUo  poltor  <rf  tiM  ooantry  on  tbe  enbjeot 
Mb  An  agneneot  batween  railroad  oompantea 
■for  tha  purpoaa  of  mntual  protoodon  b;  eetat>> 
UatalDvaDd  malotalnlng  reaaonabla  ratea,  ntlea, 
and  teculattona  on  all  freight  tnfflo.  Iwth  through 
and  local,**  la  br  Ita  neoeaaarr  effect  an  atreeoMnt 
to  ratnln  trado  or  oommeroe  within  the  mean- 
tavof  theaotoC  OoogrMi  of  Jol;  2;  USQl  no  mat- 
ter what  tbe  tntaotvison  thapartof  tboM  vbo 
rtvned  It. 

0.  BetmotlTa  flCaot  Ja  boc  siTen  to  ■  itetata 
makliit  combbMtloiM  to  lertndnt  (d  trade  mesal. 
br  api^yint  the  itatnte  to  a  oontlnuaaoD,  after 
Ita  paMwe,  of  a  pre-ezlittair  contract. 

U.  TbeUnitedStaMa  liantborifedbrlAof  tbe 
Mtof  Julj^iaaO,  to  brbv  an  action  for  tba  dla- 
■olatlon  of  ao  unlawftil  oomblnattoo  of  oamera 
In  violation  of  aach  aot,  and  for  an  Injunction 
aiatnst  ocmdnalos  Bach  a  oomblnatloii. 

II.  A  lemedy  br  Injaoctlon  for  the  protection  of 


OouT.  Ohloago  ftP.B.  Obw  aa IlL ua.  »  Atn.Bepb 
Mi  Weaten  V-  Teler.  On.  r.  Amerloui  XJ,  Teler* 
Oo.MQ«.U0.a  Am. Bep. TO:  WIgglna  Vexrr  Oo. 

Ohio  *  K.  B.  Oo.  n  lit.  m. 

All  cootracta  entered  Into  In  riolatlon  of  the  1111- 
Boliaat  of  June  U,  un,denouiieinK  tmata  and  oom- 
fcinttkmln  raatcmlat  of  ttade*  are  abaolntelr  void. 
Amerloan  Btnwboard  On.  r.  Paoria  Stzawboard 

Oo.  flB  zu.  App.  oat 

A  oomblnatlon  between  Independent  manu- 
faoturen  entaced  in  naktnc  and  selllDc  under 
dUtomt  patenta  and  In  vartona  ti»ma  ao  ezteo- 
alvelr  vaed  arflele,  br  wbfefa  a  corporation  li 
formed  to  whtob  tbe  legal  title  to  ttaeaereral  pat- 
enti  la  aiilgned.  while  tbe  anignora  are  veated 
vltb  tbe  e^nalTe  right  to  manufactuia  and  aell 
under  tba^  own  pateQa,bnt  maatadlatanlfOrm 
ivloea  and  upon  tto  aune  terma  wMwut  napeot 
to  coat  or  merlia  of  tbelr  reapeotlTc  artlolea,  and 
are  atrlotir  forbidden  to  manufaotare  or  aell  anr 
other  atjle  or  Und,— la  illegal  ai  against  aound 
puUle  p^lor,  althoagh  It  involrea  patenta  and 
patented  ardoleB  oolj.  National  Harrow  Oo.  t. 
Heach,  7B  Fed.  Etep.  aS7. 7B  Fat  Off.  Oaz.  SOU. 

The  UDltlDg  of  oorporatlonB  Into  a  particular 
oonaolldatlon  or  partneriblp,  not  autb<vtaed  1^ 
their  ctawten  or  effected  under  statutoa  in  refer- 
ence to  oonaolldatlon  of  corporatlODi,  la  ultra  vfrea 
end  warraais  the  forfeiture  of  their  oOTponte  ex- 
lateoce. 

8uoh  oomblnatlooi  hare  frequenttr  been  con- 
demned br  oourta  aa  ilnlawful  and  against  public 
policy.  Craft  t.  HoOonougby.  79  IIL  840,  SB  Am. 
Bep.  in;  Alger  t.  Thaoher.  IS  Flck.  61. 31  Am.  Deo. 
119:  Hannah  T.Fife,  2T  Uiofa.  172;  Hookerr.  Vaude- 
water,  4  Denlo.  848.  47  Am.  Dec  tSS;  Btaaton  t. 
Allen,  5  Denlo,  484,  48  Am.  Deo.  !8ti  Hoffman  v. 
Brooks,  U  Cln.  L.  BulL  258:  Centnl  Ohio  Salt  Co. 
T.  Outhrie.  SB  Ohio  St.  n%  Uorria  Bun  Coal  Oow  ▼. 
BarolarCoal  Co.  fl8  Pa.  las. 

Tbe  poadbllltr  that  other  busl&eaa  enterpriaes  in 
tbe  iame  purault  mar  be  let  oo  foot  to  counteract 
tbe  effect  of  a  combination  to  control  tbe  market 
In  a  commodltTi  will  not  rellere auch  oomblnatlon 
from  Ulegallty.  People  v.  North  BlvorBugarBaf. 
Co.  H  Huu,  854,  ft  L.  B.  A.  886. 

The  organisation  of  a  corporation  tor  the  pur- 
poaa of  controUlug  the  maaufaoture  and  trade  In 
matchee,  by  getting  rU  manufaoturen  of  matches 
to  enter  into  ■  oombIaBHon,itlTlngte  the  whole  con- 
trol or  the  bualneflB.  and  by  buylDg  out  all  others 
who  might  be  competitor*,  is  an  unlawful 
enterprise,  being  an  attempt  to  create  a  mo- 
nopoly. Klcbardson  v.  Buhl,  7?  Ulch.  8BX,  8  L.  B. 
A.  4S7. 

Public  pellinr  •Doourages  fair  dealing,  boneat 
1«10  • 


tntemate  eonowroe  mar  be  prortded  Obo- 
traHlimoTaelBalent  than  anr  other  eMtrenw 

[No.  «.] 

Argtui  Deetmtir  8, 9, 1896.  DeeUMMmrAU, 

1897. 

APPEAL  from  a  decree  of  tbe  UDlted  StafiM 
CIrcutt  Court  of  Appeals  for  the  EfgfaA 
Oircalt  afDrmlng  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  the  District  of  Kansaa, 
First  IMtIsIod,  dismissiofr  a  salt  In  egaitf 
brought  by  tbe  United  States  as  complafiiant 
against  the  Trans- Missouri  Freight  Assodatloa 
c<  af.,  for  the  purpose  of  having  an  agreemeot 
between  tbe  defendant  railroad  oompaniea  for  - 
mutual  protection  by  ostabllihlnr  and  main- 
taining reasonable  rates,  rules,  and  regulations 
on  all  freight  traffic  set  aside  and  decMred  Ola- 
gal  and  Toid,  and  to  Imtc  the  aaociation  dia- 


tbrtft.  and  enterprise,  and  Is  oppoaad  to  mooopo- 
Hes  and  oombtnatlona,  boaoae  unf  ilandlr  to  snob 
thrift  and  entrrprtae:  and  It  declares  alleombhiB^ 
tlons  whose  objeot  to  to  deetror  or  Impede  free 
competition  In  bualneas  aa  utterlr  void.  Ben- 
nett, J.,  Ui  Andamoa  T. Jett, e» Kr< •IkB.A- 
800. 

Atnnt  la  the  fomi  ofastoektaoldtavoorpvnk 
tloa  has  alao  been  held  Illegal,  and  the  American 
deolstooa  are  nearlr  anaolmoua  to  tbe  effect  that 
In  theabaence  of  ezi»eae  leglalatlTe  pwmtmlon  a 
corporatlOD  cannot  purebasa  and  hold  stoek  In 
other  eorporatlooa.  Feoirie,  Peabodr.  T.OUeago 
Qas  Tmst  Co.  180  DL  »,  8  L.  B.  A.  487:  TaUar  K.  Oo. 
V.  lake  Brie  Iron  Oo.  48  Ohio  St.  41. 1 L.  B.  A.  4U; 
Central  B.  Co.  r.  Pennsylnnla  B.  O0.8I  N.  J.  Bil 
4n:  ttankUnOo.  T.Lewlston  8bt.  IM.  88  ]f et  4a 
n  Am.  Bep.  0;  Central  B.  Oa  t.  OolliDS,  40Ga. 6B« 
FkankUn  Bank  r.  Commercial  Bank.  88  Ohio  Sc.  884, 
88  Am.  Bep.  SU;  Hlllbank  v.  New  York.  L.  B.  ft  W. 
B.  Co.  84How.Fr.  80;  Ta Image  Pell.7N.  T.888; 
Vecbanica*  A  W.  Hot.  Sar.  Bank  Merkten  Atnner 
Oo.  S4Conn.  U8;  Bwry  r.  Tatea,  84  Barb.  SOOe  Bnok- 
ner  Haroy,  8  Woodb.  ft  K.  106:  Haadhurst  t. 
Savannah,  O.  ft  N.  A.  B.  Co.  48Gii.  U;  SUte.  Hem- 
pbla,  r.  Butler,  88  Teun.  814;  Buokere  UarUe  ft  F. 
Co.  T.  Barrer,  08  Teou.  lU,  18  H  B,  A.  881;  Plenon 
IfoCardr,  88  Hun.  tSXk  New  Orleans,  F.  ft  H.  A  8. 
Co.  Ocean  Drr  Dock  Co.  88  La.  Ann.  178,18  Am. 
Bep.sa 

Tbe  following  artlolee  bare  been  held  to  be  of 
such  general  Importance  that  an  attempt  to  oontryl 
their  produotlOD  li  Illegal:  Coai,  Horrto  Bun  Coal 
Co.  T.  Barolar  Coal  Co.  88  Pa.  178;  Amot  t.  PIttatoa 
ft  E.  Coal  Oo.  88  N.  7.  HiS.  28  Am.  Bep.  180.  Oos, 
GIbbs  T.  Consolidated  Qas  Co.  180  U.  B.  408  (88: 864): 
People.  Feabody,  v.  Chicago  Qaa  Trust  Oo.  188  111. 
868. 8  L.  R.  A.  4irr;  (Siloago  Oasllirht  ft  a  Co.  t.  Peo- 
ple's Qasllirht  ft  C  Co.  ISl  111.  080.  Jfotehcs,  Bloh- 
ardson  t.  Bubl.  77  Hloh.  882. 8  U  B.  A.  407.  Limn- . 
ber.  SboU  Clara  Valley  MUl  ft  L.  Oo.  r.  Hayea,  78 
Cal.  387.  Cotton  bawtnfl.  India  Bagging  Aaao.  t.  I 
Kock,  14  Jm.  Ann.  104.  Butlfr,  Chapln  v.  Brown. 
83  Iowa,  168, 12  L.  B.  A.  488.  Onito,  Craft  T.  Ho- 
Oonougby, 79  IIL  848,  28Am.  Bep.  171.  Salt.  CSan- 
oey  r.  Onondaga  Fine  Salt  Hfg.  Co.  8S  Barb.  8BL 
Alcohol,  State  Nebraska  DtatUIIOR  Co.  88  Neb. 
TOOL  Cbndlea,  Bmery  v.  Ohio  Candle  Oo.  47  Ohio  St. 
820.  Jtffik,  Chicago  Hllk  Bblppers'  Aaao.  r.  Ford,  4 
Nat  Corp.  Bep.  800.  Preaerw«.  Amerloan  Preserr- 
ers*  Truat  l^lor  Hfg.  Oo.  48  Fed.  Bep.  188.  Cloth. 
HUtoD  V.  Boketsley.  «  Bl.  ft  Bl.  47.  OnUn  &a0s. 
Pactflc  Factor  Co.  y.  Adier,  90  Cal.  110.  Hornn» 
Strait T.  National  Harrow Oo^  l8N.T.8iipp.ni. 
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■ol'ved.  Bevtrted.  and  caae  remanded  to  the 
<=lrcuit  court  for  further  proceeding. 

See  same  case  below,  68  Fed.  Rep.  440,  19 
80.  34  L.  R.  A.  78.  4  latets.  Com. 

Statement  br  Mr.  Justice  Peekhuu 
Od  the  2d  of  July,  1890,  an  act  was  passed 
toy  the  Congress  of  the  United  States,  entitled 
"A"  Act  to  Protect  Trade  and  Commerce 
A^aiust  Unlawful  Beatrainta  and  HoDopolies" 
<^  Stat  at  L.  aOB,  chap.  M7;  Bev.  Stat.  Suppk 
S>.  763). 

The  act  ts  giren  in  full  Id  Che  niaiKin.t 
2921*0n  the  16th  day  of  March,  l^.aU  but 
Uiree  of  the  defendants,  the  railway  companies 
BAmed  in  the  bill,  made  and  entered  into  an 
mfireement  by  which  they  formed  Uiemselves 
iDto  an  association  to  be  known  as  the  "Trans- 
XlSsaouri  Freight  Assodation."  and  they  agreed 
te  be  goTemed  by  the  provisions  contained  in 
Abe  aracles  of  agreement 

The  memorandum  of  agreement  entered  Into 
Itetween  the  railway  companies  named  therein 
■tated,  among  other  things,  as  follows:  "For 
%be  purpose  of  mutual  protection  by  eslablisb- 
fog  and  maintaiDing  reasonable  rates,  rules, 
Mid  recnlatioDS  on  all  freight  tnfflc,  both 
throngh  and  local*  the  subscnbers  do  hereby 
form  an  association  to  be  known  as  the  Trans- 
Missouri  Freight  Association,  and  agree  to  be 
goTemed  by  the  following  provisions: 

"Article  1. 

"The  tnfBc  to  ^  Included  In  tbe  Tnn*- 


Hissouri  Freight  Aaeodatlon  shall  he  as  fol- 
lows: 

*"1.  All  traffic  competitive  between  [293 
any  two  or  more  memben  hereof,  pas^g  be- 
tween points  In  the  foUowinK  described  taxi- 
tory:  CommendngattheQuliof  Hexico,atthe 
95tn  meridian;  thence  north  to  the  Bed  river; 
thence  tia  that  river  to  the  eastern  boundary  line 
of  the  Indian  territory;  thence  north  by  said 
boundary  line  and  the  eastern  line  of  tbe  state 
of  Kansas  to  the  Missouri  river  at  Kansas  City: 
thence  via  the  said  Missouri  river  to  the  point 
of  intersection  of  that  river  with  the  eastern 
boundary  of  Montana;  thence  efa  the  satd  east- 
em  boundary  line  to  the  international  lfne~ 
the  foregoing  to  be  known  aa  tbe  'Missouri 
river  line'— thence  via  said  International  line 
to  the  Pacific  coast;  thence  via  the  Pacific 
coast  to  the  international  line  between  the 
United  States  and  Mexico;  thence  via  said  in- 
ternational line  to  the  QuU  of  Mexico;  and 
thence  via  said  gulf  to  the  point  of  banning, 
including  business  between  points  on  the 
boundary  line  as  described. 

All  freight  traffic  originating  [294 
within  the  territory  as  defined  in  the  1st  section 
when  destined  to  points  east  of  tbe  afores^ 
Missouri  river  line." 

Certain  exceptions  to  the  above  article  an 
then  stated  as  to  the  particular  business  of  sev- 
eral railway  companies,  which  was  to  be  re- 
garded as  outside  and  beyond  the  provisions  of 
the  agreement. 

Article  2  provided  for  the  election  of  a 
chairman  (rf  the  orguicadou  and  tcx  meeting! 


tAn  Aot  to  Protect  Trade  and  Commeroe  against 
(Tnlawful  Bestnlota  and  Honopollea. 

BeiteiuicltdhvthiBmaUcmdHci%at(^  Reartaen- 
t^m^Ou  VnlUi8Uttm4jf  AmeriMln  Cmgreaa 

Sec.  1.  Every  oontraot,  combination  In  the  form 
of  trust  or  otherwise,  or  conaplracj.  In  restraint  ol 
trade  or  oommeroe,  amooff  the  several  states,  or 
with  torefgn  oatlona,  is  berebjr  declared  to  be  11- 
leeaL  Every  person  who  shall  mabe  any  suoh  con- 
tract, or  eatraire  In  any  auob  combination  or  con- 
•plracy,  shall  be  deemed  ruiltr  of  a  misdemeanor, 
and.  unconvlctloD  thereof,  Bnall  be  punished  by 
fflae  not  ezceedinsr  $5,000,  or  brilmprlBOoment  not 
ezoeediafr  one  year,  or  by  bulb  said  punbhmenta. 
In  the  discretion  of  the  court. 

Seo.  S,  Every  person  who  shall  monopolize,  or  at- 
tempt to  monopolize,  or  oomtilne  or  conspire  with 
any  other  person  or  persons  to  monopolize,  any 
part  of  tbe  trade  or  commerce  among  the  several 
states,  or  with  foreign  nations,  sball  be  deemed 
guUty  of  a  misdemeanor,  and,  on  ooovicUon  there- 
of, shall  be  punisbed  by  floe  not  ezceediog  {5.000, 
or  by  impriaoDmeot  not  ezoeedliur  one  year,  or  by 
both  said  punlah meats.  In  tbe  msorenon  of  the 
court. 

Seo.  8.  Bvery  oontraot,  combination  Id  form  of 
trust  or  otherwise,  or  conspiracy,  la  restraint 
of  trade  or  commeroe  la  auy  terrltnry  of  the 
United  (States  or  of  the  District  of  Columbia,  or  Id 
reetralnt  of  trade  or  commeroe  between  any  suoh 
territory  aod  another,  or  between  any  such  terri- 
tory or  territories  and  any  state  or  states  or  the 
District  of  Columbia,  or  with  foreign  Datlona,  or 
between  the  District  of  Columbia  and  any  state  or 
states  or  forelirn  nations,  is  hereby  declared  Illegal. 
Every  person  who  shall  make  any  snob  contract  or 
eogatre  In  any  such  oomblnatlon  or  conspiracy, 
■hall  be  deemed  guilty  of  a  misdemeanor,  and,  od 
convIctlOD  (hereof,  shall  be  punished  by  fine  not 
exreedlnRS&,000,orby  imprisonment  not  exceed- 
ing one  year,  or  by  both  said  punlshinents,  in  tbe 
discretion  of  tbe  court. 

Sec  4.  The  several  drcolt  oonrts  of  tbe  United 
States  are  hereby  Invested  with  Jurisdiction  to  pre- 
vent and  restrain  violations  of  this  act;  and  It  shall 
toe  the  duu'  of  tbe  several  district  attonMys  of  tbe 
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United  States,  In  ttteir  respective  districts,  under 
the  direction  of  the  attorney  general,  to  Instltut« 
proceedings  In  equity  to  prevent  and  reetrain  such 
violatioDS.  Suoh  proceedings  may  be  by  way  of 
petition  setting  forth  tbe  case  and  praying  that 
such  violation  shall  be  enjoined  or  otherwise  pro- 
hibited. When  the  parties  complained  of  shall 
have  t>eeo  duly  notlOed  of  sucb  petition  tbe  court 
Bball  proceed,  as  soon  as  may  be.to  thebearingand 
determination  of  tbe  case;  and  pending  such  peti- 
tion and  before  dnal  decree,  the  oonrt  may  at  any 
Ume  make  such  temporary  restraining  order  or 
prohibition  as  shall  be  deemed  just  In  the  premises. 

Sec  b.  Whenever  it  sball  appear  to  the  court  be- 
fore which  any  proceeding  under  I  4  of  this  aot 
may  be  pending,  that  the  ends  of  Justice  require 
that  other  parties  should  be  brought  before  the 
court,  tbe  court  may  cause  them  to  oe  summoned, 
whether  they  reside  in  the  district  In  which  thm 
court  Is  held  or  not:  and  subpoenas  to  that  end  may 
be  served  In  any  district  by  tbe  marshal  thereof. 

Sec.  Ol  Any  property  owned  under  any  contract 
or  by  any  combination,  or  pursuant  to  any  con- 
spiracy (ftud  being  the  subject  thereof)  mentioned 
in  I  1  of  this  act,  and  belns  In  the  course  of  tran»> 
portatlon  from  one  state  to  another,  or  to  a  foreign 
country,  shall  be  forfeited  to  tbe  United  Statee, 
and  may  be  seized  and  condemned  by  Ike  pro- 
ceedlORS  as  those  provided  by  law  for  the  for> 
felture,  seizure,  ana  condemnatloo  of  property  im- 
ported into  tbe  United  Btates  contrary  to  law. 

Sec  T.  Any  person  who  shall  be  injured  lo  bis 
business  or  property  by  any  other  person  or  cor- 
poration by  reason  of  anything  forbidden  or  de- 
clared to  t>e  uulawfui  by  tbls  act,  may  sue  therefor 
in  auy  circuit  court  of  the  United  States  In  tbe  dis- 
trict In  which  tbe  defendant  resldea  or  Is  found, 
without  respect  to  the  amount  in  oontroveisy.  and 
sbaQ  recover  threefold  tbe  damages  by  him  sus- 
tained, and  the  costs  of  suit,  InducUiigareasonable 
attorney's  fee. 

Seo.  8.  That  the  word  •'person"  or  "persons," 
wherever  used  In  tbls  act^haD  be  deemed  to  Include 
corporations  aod  aseociatlonsezlstlnir  under  orau- 
thorlzed  by  the  laws  of  ettber  the  United  States, 
tbe  laws  or  any  of  the  territories,  the  laws  of  any 
sute.  or  tbe  laws  of  any  fofeign  eountrr- 

Approved  Julys,  im 
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•t  Eaant  01^,  or  otherwise,  as  mlKbt  be  pro- 
Tided  for.  Bj  I  9  of  tbat  article  each  road 
-was  to  "designate  to  tbe  cbalrman  ooe  person 
irtao  Bball  be  held  persooally  respoosfble  for 
rates  on  tbat  road.  Such  person  shall  be  pres- 
cDt  at  all  regular  meetiojEs,  when  possible,  and 
■hall  represent  bla  road,  unless  a  superior  of- 
fleer  la  present.  If  unable  to  attend  be  shall 
•end  a  subaiitute  with  written  authority  to  act 
upon  all  queatiODt  which  may  arise,  and  the 
TOte  of  such  subsHtule  aball  be  binding  npoo 
-  the  company  he  represents." 

Section  8  provides  that  "a  committee  shall 
be  appointed  to  establish  rates,  rules,  and  regu- 
lations on  the  traffic  subject  of  this  association, 
and  to  consider  changes  therein,  and  make 
rules  for  meeting  the  competition  of  outside 
llnee.  Their  codcIubIods,  when  uoanlmoos, 
■hall  be  made  effective  when  they  so  order, 
but  If  they  differ  tbe  questioo  bt  Issue  sball  be 
referred  to  tbe  mana}!eTB  of  the  Hues  parties 
hereto;  and  if  they  diRapree  it  sball  be  arbi- 
trated in  the  manner  provided  in  article  7." 

By  S&  4  It  was  provided  that  "at  least  five 
dayr  written  notice  prior  to  each  monthly 
meeting  shall  be  ^ven  tbe  chairman  of  any 
proposed  reduction  In  rates  or  change  in  any 
rule  or  regulation  goverolDg  freight  trafBc; 
eight  days  Id  so  far  as  applicable  to  the  traffic 
of  Colorado  or  Utah." 

Sections  5,  6,  7, 8,  9, 10»  and  11  of  article  3 
read  as  follows: 

"Sec.  6.  At  each  monthly  meetlag  tbe  asso- 
datkm  shall  confer  and  vote  upon  all 
changes  proposed,  of  which  due  notice  has  been 

Siveu,  and  all  parties  shall  be  bound  by  the 
eeisions  of  tbe  association,  as  expressed,  unless 
2951  then  aod  there*  tbe  parties  shall  give  the 
assocwttoa  definite  written  notice  tba^  In  ten 
days  thereafter,  ihej  shall  make  such  modlfl- 
cation  notwltbstandiDg  the  TOte  of  tiieaasoda* 
tion:  Provided,  Tbat  If  the  member  giving 
notice  of  change  shall  fall  to  be  represented  at 
tbe  meeting,  no  action  shall  be  taken  on  its 
notice,  and  the  same  shall  be  considered  with- 
drawn. Should  any  member  Insist  upon  a  re- 
duction of  rate  asainst  the  vlewa  of  the  major- 
ity, or  If  tbe  majority  favors  the  same,  and  If. 
In  tbe  judgmeut  of  sucb  majority,  the  rate  so 
made  affects  seriously  tbe  rates  upon  other 
trsfflc.  then  the  association  may,  by  a  major- 
ity vote,  upon  such  other  traffic  put  into  effect 
corresponding  rates  to  take  effect  on  the  same 
day.  By  unanimous  consent,  any  rale,  rule, 
or  regulation  relating  to  freight  traffic  may  be 
modined  at  any  meeting  of  the  association 
without  previous  notice. 

"Sec.  6.  Notwithstanding  anything  in  this 
article  contained,  each  member  may,  at  Its 
peril,  make  at  any  time,  without  previous  no- 
tice, such  rate,  rule,  or  regulations  as  may  be 
necessary  to  meet  the  competition  of  lines  not 
members  of  tiie  assodatloo,  giving  at  the  same 
lime  notice  to  the  chalnnan  of  Its  action  In  the 
premises.  If  tbe  chairman,  upon  Investiga- 
tion, sball  decide  that  sucb  rate  la  not  neces- 
sary to  meet  the  direct  competition  of  lines  not 
members  of  the  association,  and  shall  so  no- 
tify tbe  road  making  tbe  rate.  It  sball  Immedi- 
ately withdraw  sudi  rate.  At  tbe  next  meeting 
of  tbe  association  held  after  the  making  of  sucb 
late,  it  shall  be  reported  to  the  assodanon,  and 
if  tbe  assodatfam  shall  dedde  hj  a  two-thirds 
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vote  tbat  such  rate  was  not  made  In  good  faith 
to  meet  sucb  competition,  the  member  offcod- 
ing  shall  be  subject  to  tbe  penalty  provided  In 
9  of  this  article.  If  the  assodalion  sball  de- 
cide by  a  two-ihirds  vote  that  such  rate  was 
made  In  good  faith  to  meet  sucb  competition, 
it  shall  be  considered  as  authority  for  the  rate 
so  made. 

'  "Sec.  7.  All  arrangements  with  connecting 
lines  for  the  division  of  throagb  rates  relating 
to  traffic  covered  by  this  agreement  sball  be 
made  by  authority  of  tbe  association:  Pr^ 
videit,  however.  That  when  one  road  has  a 
proprietary  interest  in  another,  the  dlvlstoos  be- 
tween such  roads ahall  be  *what  they  mavr296 
elect,  and  shall  not  be  the  propeity  of  the  as- 
sodalion: Pron<tei,fUTlher,  That,  as  re«ards 
traffic  coDtracu  at  this  date  actually  exbtlng 
between  lines  not  having  common  proprietaiy 
Interests,  tbe  same  sball  be  reported,  so  far  as 
divisions  are  concerned,  to  the  sssodatioo,  to 
tbe  end  that  divisions  with  competing  lines 
may.  If  thought  advisable  by  them,  be  made 
on  equally  favorable  trrma 

"Sec.  8.  Itshall  be  the  duty  of  tbe  chairmaB 
to  iuvestigate  all  apparent  violations  of  the 
agreement,  aod  to  report  his  findings  to  tbe 
managers,  who  shall  determine,  by  a  majnri^ 
vote  (the  member  against  whom  complaint » 
made  to  have  no  vole),  what.  If  any.  penalty 
shall  be  assessed,  the  amount  of  each  fine  not 
to  exceed  $100.  to  be  paid  to  the  association. 
If  any  line  party  hereto  agrees  wttb  a  shipper, 
or  anyone  else,  to  secure  a  redaction  or 
change  in  rates,  or  change  In  tbe  rules  and  reg- 
ulations, and  it  Is  shown  upon  ioveetigatioa 
by  tbe  chairman  that  avch  an  arrangement 
was  effected,  and  traffic  thereby  secured,  such 
action  shall  be  reported  to  the  managers,  who 
shall  determine  as  above  fwovlded  what,  If 
anv,  penaltyshall  be  assessed. 

"Sec  9.  When  a  penalty  shall  have  been 
declared  asainst  any  member  of  this  associa- 
tion, tbe  chairman  sball  notify  the  managing 
officer  of  said  company  tbat  such  fine  has  been 
assessed,  and  tbat  within  ten  days  thereafter 
he  will  draw  for  the  amount  of  the  floe;  and 
the  draft,  when  presented,  sball  be  booond  by 
(he  company  thns  assessed. 

"Sec.  la  All  fines  collected  to  be  used  to 
defray  tbe  expenses  of  tbe  sssodatkm,  the  of- 
fending party  not  to  be  benefited  \ij  the 
amounts  it  may  pay  as  fines. 

"Sec.  11.  Any  member  not  present  or  fully 
Tepresented  at  roll  call  of  general  or  qiedu 
meetings  of  the  freight  association,  of  which 
due  and  proper  notice  has  been  given,  aball  be 
fined  91.  to  be  assessed  against  ois  company, 
unless  be  sball  have  previously  filed  with  lb* 
chairman  notice  of  inability ,to  be  preaentor 
represented." 

Articles  8,  6,  6,  and  7  contain  approprlat* 
provisions  for  the  carrying  out  of  tbe  purposea 
of  the  agreement,  but  ft  Is  not  neeessary  to  bete 
set  them  forth  In  detail. 

•Article  4  reads  as  foUowa:  [20T 

"Article  4 

"Any  wilful  underbilllng  In  weights,  or  bill- 
ing of  freight  at  wrong  dasslflcation,  shall  b» 
considered  a  violation  of  this  agreement:  and 
tbe  ntlea  and  regulations  of  any  wetehiog  asso- 
ciation in-  inspection  bureau,  sa  esUMisbed  by  it 


Digitized  by 


1890. 


Ukitkd  Utatbs  t.  Tbahb-Misaoubi  Ffinaar  AMOGUTum. 


9B7-800 


3T  M  enfoTced  bj  Its  officer*  and  ageotn,  aball 
be  considered  biodjag  under  the  provlslona  of 
this  agreement,  and  any  wHfal  violaUon  of 
them  shall.be  subject  to  tfae^nalties  provided 
herein." 

Article  8  proTidea  that  the  agreement  should 
take  effect  April  1.  lt^9,  subject  tlierieafter  to 
thirtj  davs'  notice  of  a  deiire  on  the  part  of  any 
line  to  withdraw  from  the  same. 

On  the  eth  of  January.  1893,  the  United 
States,  as  complaioaot,  illed  in  ibe  circuit  court 
of  the  United  Slates  for  the  district  of  Kansas, 
through  lia  United  Slates  attorney  for  ttiat 
distHct,  and  under  tbe  direction  or  the  attor- 
ney fteneral  of  tbe  United  States,  its  bill  nf 
complaint  agalDSl  the  Trans- HIatoarl  Freight 
Assurlaiion.  named  Iv  the  agreement  tbove 
mentioned,  tbe  Atchison,  Tnpeka,  &  Santa 
Railroad  Company,  and  some  seTenteen  other 
railroad  companies,  tbe  officers  of  which  had. 
It  was  alleged,  signed  the  Rgreement  above 
mentioned  In  behalf  of  and  for  their  rpspeciive 
companies.  The  Mil  wss  filed  by  tbe  govern- 
ment for  Ihe  purpose  of  bsvlng  tbe  aitreement 
between  the  defendant  railroad  companies  set 
aside  and  declared  illegal  and  tola,  and  to 
have  tbe  association  dissolved. 

It  Is  alleged  that  Ihe  defendant  railroad  cor- 
porations signing  tbe  agreement  were  at  that 
time  and  ever  since  bave  been  common  carriers 
of  all  classes  and  kinds  of  freight  and  com 
modltirs  which  were  commonlv  moved,  car- 
ried, and  transported  by  railroad  companies  in 
their  freight  traffic,  and  at  all  such  times  have 
been  and  then  were  contiuaously  engaged  in 
transporting  freight  and  commodities  in  the 
commerce,  trade,  and  traffic  which  is  continu- 
ously carried  on  among  and  between  the  several 
states  ot  tbe  United  ttaates,  and  among  and 
2981  'between  the  sevenrt  states  and  territo- 
ries of  the  United  StAtes,  and  between  the  peo 
pie  residing  in,  and  all  persons  engaged  in  trade 
and  commerce  within  and  among  and  between 
the  states,  territories,  and  countries  aforesaid; 
that  eacb  of  tbe  defendants  was,  prior  to  the 
16tb  day  of  March,  1889.  tbe  owner  and  In 
the  control  of,  and  that  they  were  respectively 
operating  and  using,  distinct  and  separate  lines 
of  railroad  fitted  up  for  carrying  on  business 
as  such  carriers  la  the  freipht  traffic  above 
mentioned,  independently  and  disconnectedly 
with  each  other,  and  that  said  lines  of  ratlroati 
had  been  and  then  were  tbe  only  lines  of  trans- 
portation and  communication  engnsed  in  the 
freight  traffic  between  and  among  tbe  states 
and  tenitoriea  of  the  United  Stntes  having 
through  lines  for  said  freight  traffic  in  all  that 
region  of  couotrv  lying  to  the  westward  of  the 
MiHsissippI  and  Idi^souri  rivers  and  east  of  the 
Pacific  o.ean;  and  these  lines  of  railroad  fur- 
nish to  the  public  and  to  persons  engaged  in 
trade  and  traffic  and  commerce  between  the 
several  states  and  territories  and  countries 
«bove  mentioned  separate,  distinct,  and  com- 
ptlilive  lines  of  transportation  and  communi- 
cation extending  along  and  between  tbe  states 
and  territories  of  the  United  States  lying  west- 
ward of  Ihe  HiiisisslppI  and  Missouri  rivers  to 
the  Pacific  ocean,  and  that  the  constmeiion 
and  maiaienanceof  said  several  separate,  dis- 
tinct and  competitive  Hoes  of  railroad  afore- 
said bad  been  encouraged  and  assisted  by  tbe 
United  Slates  and  by  the  states  and  territories 
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in  tbe  region  of  coantry  aforesaid,  and  by  the 
people  of  the  said  several  slates  and  lerritorles, 
by  franchises  and  by  grants  and  donations  of 
large  amounts  of  land  of  great  value,  and  of 
money  and  securities,  for  the  purpose  of  secur- 
ing to  the  public  and  to  the  people  engaged  in 
tr»]e  and  commerce  throng^hout  the  renon  of 
country  aforesaid  competitive  lines  of  trans- 
portation snd  oommnnlcation,  and  that,  prior 
to  the  Ifith  day  of  Mardi,  1889,  sod  subse- 
quently and  up  to  tbe  present  time,  eacb  and 
all  of  said  defendants  have  been  and  are  en- 
gaged IS  common  carriers  in  tbe  railway 
freight  traffic  connected  with  the  iniantate 
commerce  of  tbe  United  Stales. 

It  Is  then  alleged  In  the  bill  as  follows: 
And  your  orator  further  avers  that  onrS90 
or  about  the  1Mb  dsy  of  March,  1889,  the  de- 
fendants not  being  content  with  the  usual  rates 
and  prices  for  which  they  and  others  were  ac- 
customed to  move,  carry,  and  transport  prop- 
erty, frelgbi,  and  commodities  in  the  trade 
ana  commerce  aforesaid  and  In  .tbelr  said  busi- 
ness and  occupation,  but  contriving  and  in- 
tending unjustly  and  oppiestively  to  incresse 
and  siigment  tlie  said  rates  and  prices,  and  to 
counteract  tbe  effect  of  free  competition  on 
the  facilities  and  prices  of  transportation,  and 
to  establish  and  maintain  arbitrary  rates,  and 
to  prevent  any  one  of  said  defendants  from  re- 
ducing such  arbiiraiy  rates,  and  thereby  eiact 
and  procure  great  sums  of  money  from  the 
people  of  Ibe  said  states  and  territories  afora- 
said,  and  from  tbe  people  engaged  In  tbe  inter- 
state commerce  trade,  and  traffic  within  the 
region  of  conntrv  aforesaid,  and  from  all  per- 
sons bavins  goods,  wares,  and  merchandise  to 
be  iransportcd  by  said  railroads,  and  intending 
lo  monopolize  the  trade,  trsffit^  and  commerus 
among  and  between  tbe  states  and  territories 
aforesaid,  did  combine,  conspire,  confederate, 
and  unlawfully  agree  together,  and  did  tlien 
and  there  enter  Into  a  wrltien  contract,  combi- 
nation, agreement,  and  compact,  known  as  a 
memoTiodum  of  agreement  of  the  Trans- Mis- 
souri Trelgbt  Association,  wblcb  was  signed 
by  eseb  of  said  above-nanied  defendants.'' 

The  bill  then  sets  forth  theagreement  signed 
tbe  various  corporations  defendsnt. 

It  is  further  alleged  that  tbe  agreement  went 
Into  effect  on  the  1st  day  of  April,  1889,  and  that 
since  that  time  each  and  all  of  the  defendants, 
by  reason  of  tbe  agreement,  bave  put  into  ef- 
fect and  kept  In  force  upon  tbe  several  lines  of 
railroad  Ihe  roles  and  regulstiona  and  rates 
and  prices  for  moving,  carryinir,  and  trans- 
porting freight  fixed  and  established  by  tbe 
association,  and  bave  declined  and  refused  to 
fix  or  establish  and  maintain  or  give  on  their 
railroads  rates  and  prices  for  tbe  carrying  of 
freight  based  upon  toe  cost  of  constructing  and 
roaintaininK  tbelr  several  Ibies  of  railroad  and 
tbe  cost  of  carrying  fielghts  over  the  same,  and 
such  other  elements  »s  sbould  be  considered  in 
eslabllsbing  tariff  rates  upon  eacb  particular 
*road.  and  the  people  of  the  states  and  [300 
territories  subject  to  said  association,  and  all 
persons  engaged  in  trade  and  commerce  within, 
among,  and  between  the  different  sutes  and 
territories  have  been  oompelled  to  and  are  still 
compelled  to  pay  the  orUtrary  rates  of  freight 
and  submit  to  the  arUtrary  rules  and  regula- 
tions established  and  maintained  by  tbe  asso- 
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cbtioo,  and  ever  dnoe  that  date  have  been  and 
still  are  deprived  of  the  benefits  that  might  be 
expected  to  flow  from  free  competition  between 
said  sever*!  lines  of  traDsportation  and  com- 
mnnicatioo,  and  are  deprived  of  tbe  better  fa- 
cilities and  cheaper  rates  of  freight  that  might 
be  reasooably  expected  to  flow  mm  free  com- 
petition  between  the  lines  above  meottoned, 
and  that  the  trade,  tiaflSc,  and  commerce  in 
iudf  T^ioD  of  coantrr,  and  tbe  freight  traffic 
In  connection  therewith,  have  been  and  are 
monopolized  and  restrained,  hindered,  injured, 
and  retarded  by  the  defendants  by  means  and 
through  the  iDstmmentality of  sach  association. 
The  bill  further  averred  that  notwltbatand- 
Ing  the  passage  of  the  act  of  Congress  above 
mentioned  on  the  ad  day  of  July,  1890,  the 
"defendants  still  continue  in  and  still  engage 
in  said  unlawful  combination  and  coospiracT, 
and  still  maintain  said  Trans-Missouri  Freight 
Association,  with  all  the  powers  specified  in 
the  memorandum  of  agreement  and  articles 
of  association  herdnbnore  set  forth,  which 
■aid  agreement,  combination,  and  conspiracy 
so  as  aforesaid  entered  Into  and  maintained  by 
aald  defendants  Is  of  great  Injury  and  grievous 
prejudice  to  the  common  and  public  ^od  and 
to  tbe  welfare  of  tbe  pec^  of  the  DoUed 
States." 

The  imyer  of  the  Mil  it  aa  foltowi: 
"Id  coDsfderation  whereof,  and  Inasmach  as 
your  orator  can  only  have  adequate  relief  in  the 
premises  in  this  honorable  court  where  matters 
of  this  nature  are  properly  cogoizable  and  re- 
lievable,  your  orator  prays  that  this  honorable 
court  may  order,  adjudge,  and  decree  that  said 
Trans-HuBouri  Freight  Association  be  dis- 
solved, and  that  said  defendants,  and  all  and 
each  ot  them,  be  enjoined  and  prohibited  from 
farther  agreefng.combining,  and  coDspiringand 
acting  together  to  maintain  rulea  and  regula- 
S01]  tlons and  rates  forcarrylDg  *frelght  up- 
on their  several  lines  of  railroad  to  binder  trade 
and  commerce  between  tbe  states  and  territo- 
ries of  tbe  United  States,  and  that  all  and 
each  of  them  be  enjt^oed  ud  prohibited  from 
entering  or  cootinning  In  a  combination,  asso- 
datloD,  or  coosplracv  to  deprive  the  people  en  • 
gaged  in  trade  ana  commerce  between  and 
among  tbe  states  and  territories  of  tbe  United 
States  of  such  fadlitles  and  rates  and  chargea 
of  freight  transportation  aa  wilt  be  afforded  by 
free  and  unreatralned  conpetitlon  between  the 
laid  several  llnea  of  railroad,  and  that  all  and 
each  of  said  defendants  be  entolned  and  prohib- 
ited from  agreeing,  combining,  and  conspir- 
ing and  acting  toicether  to  monopolize  or  at- 
tempt to  monopouze  the  freight  traffic  in  the 
trade  and  commerce  between  tbe  statea  and 
territories  of  the  United  States,  and  that  all 
and .  each  of  said  defeodanta  be  enjoined  and 
prohibited  from  agreeing,  combining,  and  con- 
qriring  and  acting  together  to  prevent  each 
and  any  of  their  associates  from  carrying 
freight  and  commoditiea  in  the  trade  and  com- 
merce between  the  states  and  territories  of  the 
United  States  at  such  rates  aa  shall  be  volun- 
tarily fixed  by  the  officers  and  agenta  of  each 
of  said  roada  actliw  Independently  and  sepa- 
rately in  Ha  own  behalf." 

The  defendants  were  required  to  answer 
folly,  etc,  each  and  all  of  the  matters  diaiged 
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in  the  Mil,  but  sudi  anawer  was  sol  reqabod 
to  be  under  oath,  an  answer  ande»  oath  Deln( 
specially  waived. 

Tbe  Chicago,  ^nsas,  Jk  Nebraska  BaUwar 
Company,  tbe  Missouri,  Kaosas,  A,  Texas  Ball- 
way  CompaDv,  aod  tbe  Denver,  Texaa.  A 
Fort  Worth  Railroad  Company  defied  bdag 
parties  to  the  association.  Tbe  other  flftesB 
companies  filed  separate  answeis,  sach  setthif 
up  substantially  the  aame  defense. 

They  admit  they  are  common  carriers  en- 
gaged in  the  transportation  of  peraoos  aod 

ftroperty  in  tbe  states  and  territories  mentiooed 
Q  toe  agreement,  and  they  all^e  that  as  toA 
common  carriers  they  are  subject  to  the  pro- 
visions of  the  act  of  Congress,  approved  Febm- 
ary  4, 1687  (24  Slat.  a.UL.  879.  chap.  104).  end- 
tied  "An  Act  to  Regulate  Commerce,"  wftta  the 
various  amendmeDts  thereof  and  additkns 
thereto,  *and  they  allege  that  that  act  [303 
and  tbe  amendments  constitute  a  system  of 
regulatlpns  established  by  Congress  for  com- 
mon carriers  subject  to  the  act,  and  tib^  dmy 
that  they  are  subject  to  the  provisions  of  Uw 
act  of  Congress  passed  July  3,  1890,  and  abovs 
set  forth. 

They  admit  that  they  severally  own.  control, 
and  operate  separate  and  distinct  llnea  of  raO- 
road  constructed  and  fitted  for  carrying  on 
bnsloess  aa  common  carriera  of  fidght,  la* 
dependently  and  dlsooonectedly  wiui  t&A 
other;  except  that  a  common  fntereatexlats  be- 
tween certain  companies,  named  la  the  answer. 
They  admit  that  tlie  Hoes  of  railroad  mentioned 
in  tbe  bill  furnish  lines  of  transportation  aod 
communication  to  persons  engaged  In  freight 
traffic  between  aod  among  the  states  aod  terri- 
tories of  the  United  States,  having  thxoogh 
Hoes  for  freight  traffic  in  that  region  of  coun- 
try lying  to  the  westward  of  the  Mississippi 
and  Musonri  rivers  aod  eaat  of  the  Paoflc 
ocean,  but  deny  that  they  are  the  only  such 
lines,  and  allege  that  there  are  several  others, 
naming  them. 

They  further  admit  that  prior  to  tbe  ornof- 
latloo  of  tbe  freight  association  tbe  defendants 
famished  to  tlie  public  and  to  peraona  engaged 
in  trade,  traffic,  and  commerce  between  tlie 
several  states  and  territories  named  in  tbe  agree- 
meot,  separate,  distinct,  and  competitive  Tines 
of  tranaporatlon  and  communication,  and  they 
allege  that  they  stIU  continue  to  do  so. 

Tbt^  admit  that  some  of  tbe  roads  mentioned 
In  tbe  Dill  received  aid  by  land  grants  from  tbe 
United  States,  and  others  received  aid  from 
statea  and  terrltorica  by  loans  of  credits,  dona- 
tions of  depot  Bites,  and  rights  of  way,  and  la 
s  few  cases  by  Investments  of  money,  aod  that 
the  people  of  the  states  and  territories  to  a 
limited  extent  made  investments  in  tbe  stocks 
and  bonds  of  some  of  tbe  roads,  while  others, 
mentioned  Id  the  bill,  were  almost  exclasiveir 
constructed  by  capital  famidied  by  nonrcu- 
dents  of  that  region. 

It  Is  also  admitted  that  tbe  purpose  of  tbe 
land  grants,  loans,  donations,  and  lovestmeDis 
was  to  obtain  tbe  construction  of  competitive 
lines  of  transportation  and  oommunicaUon  to 
the  end  that  tbe  puUlc  and  the  pet^eeneaged 
Id  trade  *:and  commerce  throagbout  that[303 
r^ioD  of  conntry  might  have  neilities  alioided 
Xij  railways  In  commaalcaUng  with  tnch  other 
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and  wltb  other  portions  of  tbe  tTnlted  States  aod 
the  world,  and  denies  that  they  were  granted 
tor  any  other  purpose. 

Tbe  defendants  admit  the  formation  on  or 
about  March  1-5, 1886,  of  tbe  voluntary  associa- 
tioD  described  In  the  bill  as  the  "Trans-UiBS- 
ouri  X*relgbt  AasodatioD." 

Tbey  &bj  the  allegatfon  that  they  were  not 
content  with  tbe  rates  and  prices  prevailing  at 
tbe  date  of  tbe  agreement;  they  denv  any  la- 
tent to  unjustly  Increase  rates,  and  deny  that 
the  agreement  destroyed,  prevented,  or  lile- 
arally   limited  or  influenced  competition;  tbey 
denT  that  azMtntyratea  were  fixed  or  cbarged, 
or  tliat  rates  bava  been  Incteased,  or  tbat  tbe 
^foct  of  free  oompetitfon  baa  been  counteracted; 
ther  deny  any  purpose  In  tbe  formation  of  the 
■asociation  to  monopolize  trade,  traffic,  and 
commerce  between  tbe  states  and  territories 
witbin  tbe  region  mentioned  in  tbe  bill;  and 
tlK^  deny  tbat  tbe  agreement  is  In  aaj  respect 
the  illegal  result  of  any  unlawful  confedera- 
tion orconspiraey.   Tbe  defendants  allege  tbat 
tbe  proper  object  of  the  association  is  to  estab- 
lish reasonable  rates,  rules,  and  regulations  on 
all  freight  traffic,  and  tbe  maintenance  of  such 
rates  until  changed  in  tbe  manner  provided  by 
law:  tbat  tbe  agreement  was  filed  with  the  In- 
terstate Commerce  Commission  as  required  by 
S  6  of  tbe  act  of  February  4.  1887.   They  also 
atlejK  that  It  was  not  the  purpose  of  tbe  asso- 
ciation to  prevent  the  members  from  reducing 
rates  or  changing  the  rules  and  regulations  fixed 
by  the  associanon;  that  by  tbe  terms  of  the 
agreement  each  member  may  do  so,  the  pre- 
Itminaiy  requirement  tieing  tbat  tbe  propraed 
cbanse  shall  be  voted  upon  at  a  meeting  of  tbe 
assodation,  after  which.  If  the  proposal  ia  not 
agreed  to,  tbe  line  making  tbe  proposal  can 
make  such  reduced  rate  notwithstanding  the 
objection  of  the  other  lines;  that  the  purpose 
of  this  provision  was  to  afford  oppoitunity  for 
the  consideration  of  tbe  reasonableness  of  any 
proposed  rate,  rule,  or  regnlatioo  by  all  lines  in* 
terested  and  an  Intercbangeof  vlewsoD  tbeeffect 
304]  of  such  'reduction,  and  tbat  redticttons 
of  rates  have  been  made  in  numerous  instances 
tbroagh  said  proce^  by  tbeassocjation.  They 
admit  tbe  agreement  took  effect  April  1,  1889, 
and  tbat  it  has  remained  In  operation  since,  and 
*tfaat  the  rates,  rules,  and  regulations  fixed 
and  established  from  time  to  time  under  said 
af^eement  have  been  put  Into  effect  and  main- 
tained  in  conformity  to  law,  and  it  is  denied 
tbat  by  reason  of  the  ajgreement  or  under  du- 
ress of  fines  and  penalties,  or  otherwise,  the 
defendants  have  refused  to  establish  and  main- 
tain just  and  reasonable  rates;  and  it  is  allef^ 
tbat  the  object  of  the  association  at  all  times 
has  been  and  is  to  establish  all  rates,  rules,  and 
regulations  upon  a  just  and  reasonable  basis, 
and  to  avoid  unjust  discrimination  and  andue 
preference.   They  deny  that  shippers  or  the 
public  are  in  any  way  oppressed  or  injured  by 
reason  of  tbe  rates  fixed  by  the  as^ciatiOD, 
but  on  tbe  contrary  tbey  allege  that,  tbe  agree- 
ment and  the  asaodatloa  established  under  it 
have  been  beneficial  to  the  patrons  of  the  rail- 
way lines  composing  tbe  assoclatloD  and  tbe 
public  at  large.   These  in  substance  aretbe  al- 
legations ib  tbe  various  answers. 

The  cause  came  on  for  bearing  on  bill  and 
answer  before  tbe  circuit  court  <»  tbe  United 
16«  V.  8. 


States  for  tbe  district  of  Eansas,  flnt  division. 
That  court  dismissed  the  bill  without  coats 
t^inst  the  complainant.  63  Fed.  Rep.  440. 
'nie  government  duly  appealed  from  the  judg- 
ment to  the  United  States  circuit  court  of  ap- 
peals for  tbe  eighth  circuit,  and  tbat  court  after 
ai^meot  affirmed,  in  October,  1898,  tbe  judg- 
ment of  the  circuit  court,  without  costs,  Sbiras, 
District  Judge,  dissenting.  19  U.  8.  App.  86, 
24  L.  R.  A.  %  4  Inters.  Com.  Rep.  443.  From 
tbat  judgment  tbe  government  has  appealed  to 
this  court. 

A  motion  la  now  made  upon  affldavltatcf  dis- 
miss tbe  appeal  Tbe  affidavits  show  that  oa 
tbe  18tb  of  NoTCmber,  1698,  a]  rewlntion  waa 
adopted  1^  the  Trans-MIssoorl  Freight  Asso- 
ciation, one  of  the  defendants,  providing  tbat 
tbe  organization  should  be  discontinued  from 
and  after  the  19th  of  November,  1893,  and  the 
secretary  waa  Instructed  to  wind  up  its  affairs 
at  as  early  a  date  aa  poa^ble,  It  farther  ap- 
peared by  theaffidaTitstbattbeTrans-Missourt 
Freight  Association  was  'actually  dis-  [SOS 
solved  and  its  existence  ended  on  the  above  date, 
November  19,  1893,  and  that  it  has  not  since 
that  date  been  revived,  nor  has  it  since  that  date 
bad  any  activity  of  any  kind,  "and  tbat  it  has 
not  conducted  or  tteen  engaged  in  any  opera- 
tloos  or  bilsiness  whatever,  but  that  It  has  been 
dead  and  out  of  existence." 

It  is  also  alleged  as  another  ground  for  dll- 
misalng  the  appeal  that  the  matter  in  contro- 
versy does  not' exceed  $1,000,  and  tbat  the  case 
does  not  come  under  any  other  provision  of 
tbe  act  of  1891,  allowing  an  appeal  ^m  the 
circuit  courts  of  appeals  to  this  court.  In  op- 
po^tion  to  the  motion  It  appeared  upon  tbe 
part  of  tbe  appellant  tbat  at  the  same  meeting 
at  which  the  resolution  above  referred  to  waa 
adopted,  the  following  resolution  was  also 
adopted:  "jBuo^cMf,  That  a  committee  of  seven 
be  appointed  by  the  chairman  of  this  meeting 
to  draw  up  a  new  agreement  for  the  conduct 
of  business  now  substantially  covered  by  the 
Trans-Mtssonrl  agreement  and  to  make  a  re- 
port to  all  lines  in  the  Trans- Missouri  AssociSp 
tion  at  a meetingto  be  called  in  Chicago  on 
December  6,  1892."  A  committee  of  seven 
was  accordingly  appointed,  which  adopted  a 
resolution  calling  a  meeting  for  the  6th  of  De- 
cember. 18(K},  01  tbe  lines  formerly  members 
of  the  Trana-Hissourl  Association  and  repre* 
sentatives  of  other  interested  lines  for  the  pur- 
pose of  considering  any  changes  In  tbe  tariffs 
and  of  business  which  was  under  the  jurisdic- 
tion of  that  assodaiion  and  which  might  be 
submitted  to  the  parties  at  that  time,  and  to  fur- 
ther consider  the  organization  of  one  or  more 
rate  committees  to  govern  tbe  manner  of  mak- 
ing rates  on  such  traffic  anUl  some  permanent 
organization  conld  be  effected.  In  the  early 
days  of  December,  1892,  tbe  meeting  so  called 
was  held  and  was  participated  in  by  most  of 
the  railroad  companies  which  were  parties  to 
the  Trans-Missouri  agreement,  and  at  tbat 
meeting  an  agreement  was  made  upon  the  sub- 
ject of  rates  of  freight,  and  a  West-Missouri 
freight  rate  committee  was  appointed,  the  do* 
ties  of  which  committee  were  to  establish  and 
maintain  reasonable  rates  in  the  territory  de- 
scribed, and  other  lines  therein  not  represented 
but  interested  in  the  freight  traffic  of  such  terri- 
tory were  to  be  invited  to  become  members. 
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806}  A  pin  tm  tbe*Mtobliihment  of  lubimte 
committeea  for  tbe  porpow  of  agreeing  upon 
imieiwutberrin  set  forth  and  ecKedta  The 

ureement  was  to  become  effectfre  od  the  1st  of 
January,  1898.  and  to  lemsln  in  force  uotU  tbe 
f  oUowlog  April,  during  which  time  it  was  snp- 
piwed  that  a  new  and  pennanent  association  to 
proTide  for  an  asreemeDt  relating  to  rates  of 
zreight  *lgbt  be  founded.  It  does  not  appear 
whether  such  permanent  association  baa  been 
formed  or  that  the  temporary  axreement  has 
been  actually  terminalcfL 

Id  answer  to  the  motion  to  dismiss  on  the 
ground  that  the  matter  in  coDtroversv  did  not 
amount  to  over  $1,000,  the  parties  have  stip- 
ulated as  follows:  "It  is  hereby  stipulated  for 
the  purposes  of  this  case  and  no  other,  and 
without  walviog  any  right  to  oneation  the  legal 
effect  of  mch  fact,  that  the  daily  freight 
charnes  on  Interstate  shipmeols  collected  by  all 
the  railway  companies  at  points  where  they 
compete  wilb  eacb  otber  were,  at  the  time  of 
tbe  agreement  mentioned  in  tbe  pleadings  here- 
in, and  have  been  dace,  more  than  $1,000. 

Mr.  W.  F.  OvthHi  Hied  «  brief  In  favor  of 
the  motion  to  dlamln  the  appeal,  im  behalf  of 
tbe  BurliDgtOB  A  Hteoori  River  Railroad 

Company. 

Matn.  George  R.  Peek.  JL  T.  Britton,  Uoyd 
W.  Bouvrs,  and  A.  B.  Browne  filed  a  brief  In 
fiiToT  of  tbe  motion  to  diimlM  the  appeal,  for 
appellees. 

Mr.  Lawrence  Masevdt,  Jr.,  Solicitor  Gen- 
eral, filed  a  brief  for  the  United  States  In  op- 
position to  the  motion  to  dismiss  tbe  appeal. 

On  the  merits,  Mr.  Jnd«on  Harmon,  At- 
torn^ General  for  the  United  Btatea,  appellant. 

Jfsisrt.  John  F.  Dillon,  Jubm  C.  Onr- 
ter,  E.  J.  Phalpti,  A.  U  WiUtamt.  Harrjf 
Bubbard,  and  John  M.  D'tton  for  appellees. 

Mr.  W.  F.  (Jvthrie  filed  a  brief  for  tbe  Bur- 
llDgtoD  &  Missouri  River  Railroad  Company. 

Mr.  Lloyd  W.  Bomert  filed  a  brief  for  tbe 
Fremont,  Elbhom  &  Miesourl  Yalley  Rail- 
road Compaoy  and  the  Bkmz  Ciij  A  ndfio 
Railroad  Compaoy. 

Mr.  Joitlce  PmUums  delivered  the  t^n- 
loD  of  the  court: 

The  defendants  object  to  tbe  bearing  of  this 
appeal,  and  aak  that  it  be  dfsmisseu  on  the 
ground  that  the  Trans  Missouri  Freight  Asso- 
clatloD  has  been  dlssolTed  by  a  vote  of  its  mem- 
ben  ainoe  the  Judgment  entered  in  this  lult  in 
tbe  court  below.  A  furUier  ground  ureed  for 
the  dismissal  of  Uie  appeal  ti  that  tbe  rcquislto 
amount  (over  $1,000)  Is  not  In  controversy  in 
the  suit,  and  tbat  as  an  appeal  would  only  He 
to  tbis  court  In  this  character  of  suit  under  tbe 
act  of  March  8,  1601  (28  Btal.  at  L.  820.  chap. 
017;  Rev.  Stat  fiuppw  p.  901),  where  that 
amount  la  In  controversy,  tbe  appeal  ihoold  be 
dbmissed. 

As  to  the  first  ground,  we  tbiuk  tbe  fact  of 
tbe  dissolution  of  tbe  assoctatloo  does  not  pre- 
vent this  court  from  taking  cognizance  of  tbe 
appeal  and  decidiog  tbe  case  upon  its  merits. 
308]  *Tbe  prayer  of  the  bill  filed  in  this  suit 
asks,  not  only  for  the  dissolution  of  the  associfl- 
tfon,  but,  among  other  things,  that  tbe  defend- 
ants should  be  restrained  from  continuing  in  a 
like  oomUnation,  and  that  th^  should  be  en- 
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joined  from  further con8piriog,iiicTeeing.or com- 
bining and  srtlns  together  to  maintain  rules  and 
regulations  and  rates  for  carrj  iDg  freight  U|ion 
their  several  lines,  etc.  Tbe  mere  dissolution 
of  the  aEBociatioD  is  not  tbe  most  important  ob- 
ject of  tbis  litigation.  The  Judgment  of  Uie 
court  is  sought  upon  the  question  of  tbe  legal- 
ity of  the  affreement  itself  for  the  carrying  out 
of  which  the  asioclatlon  wu  formed,  sad  if 
•uch  agreement  be  declared  to  be  illegal,  tbe 
court  ii  asked,  not  only  to  dissolve  the  aiMda- 
lion  named  In  the  bill,  but  that  tlie  defendants 
should  be  enjoined  for  tbe  future. 

The  defendants,  in  bringing  to  the  notice  of 
the  court  tbe  fact  of  the  diss^utlon  of  the  as- 
sociation, take  palofl  to  show  that  such  disso- 
lution had  DO  connection  or  relation  whatever 
with  tbe  pendency  of  this  suit,  and  tbat  tbe 
asioclatioD  was  not  tennioated  od  that  ac- 
count. Tbey  do  not  admit  tbe  Itlegaiity  of 
the  agreement,  nor  do  they  allege  their  purpose 
not  to  enter  into  a  similar  one  lo  the  immediate 
future.  On  the  contrary,  by  their  answers  the 
defendants  claim  tbat  the  agreement  is  a  per- 
fectly iRoper.  Ip^timalo,  andsalataiy  one,  and 
that  it  or  one  like  it  is  neoercarr  to  tbe  pros- 
perity of  tbe  companies.  If  the  injunciloo 
were  limited  to  tbe  preventloD  of  any  action 
by  tbe  defendants  under  the  particular  agree- 
ment set  out,  or  if  the  Judgment  were  to  be 
limited  to  tbe  dUaolution  of  the  assodatiou 
mentioned  In  the  bill,  tbe  relief  obtained  would 
be  totally  ioadequaie  to  the  necewIHes  of  tbe 
occasion,  provided  an  asreement  of  tbat  nature 
were  determined  to  be  illegal.  Tbe  injunction 
should  go  further,  and  enjoin  defendants  from 
entering  into  or  acting  under  any  similar 
agreement  in  the  future.  In  other  words,  tlie 
raief  granted  should  be  adequate  to  the  occa- 
■don. 

Ai  an  answer  to  the  fact  of  the  dlssolutloD 
of  the  assodatton.  It  Is  shown  on  the  part  of 

the  government  that  these  very  defendants,  or 
most  of  them.  Immediately  entered  Into  a  sub- 
stantially similar  agreement,  which  was  to  re- 
main in  force  for  *a  certain  time,  and  nD-|309 
der  which  tbe  companies  acted,  and  In  regard  to 
which  it  does  not  appear  tbat  they  are  not 
still  acting.  If  the  mere  dissolution  of  the  as- 
sociation worked  ao  abatement  of  the  suit  as 
to  all  tbe  defendants,  as  Is  tbe  claim  made  oi 
their  part.  It  is  plain  that  they  have  thus  dis- 
covered an  effectual  means  (o  prevent  the 
Judgment  of  this  court  being  given  upon  the 

Jiowtton  really  involved  in  the  case.  The  de- 
endants  having  succeeded  In  the  court  below, 
it  would  only  be  necessary  thereafter  to  dis- 
solve tbdr  association  and  Instantiy  form  an- 
other of  a  similar  kind,  and  tbe  fiact  of  the 
dissolottoo  would  prevent  an  appeal  to  this 
court  or  procure  its  dismissal  if  taken.  This 
result  does  not  and  ought  not  to  follow.  Al- 
though tbe  general  rule  Is  that  equity  does  not 
interfere  simply  to  restrain  a  possible  future 
violation  of  law,  yet  where  parties  have  al- 
tered into  an  Illegal  agreement  and  are  acting 
UDderlt,  and  there  Is  no  adequate  remedy  at 
law,  and  the  jurisdiction  of  tbe  court  has  at- 
tached by  tbe  filing  of  the  bill  to  reftralo  such 
or  any  like  action  under  a  almllaT  agreement, 
and  a  trial  has  been  had,  and  judgment  en- 
tered, the  appellate  jutisdictlon  of  this  court  Is 
not  ousted     admilar  dissolatioo  of  Uie  asso* 
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ciftifon,  effected  nibsequeotlf  to  tbe  entrj  of 
juflKmeDt  (n  Ihe  buH. 

Frlrale  parties  may  settle  tbelr  cootroTer 
«fcB  at  any  time,  aod  ilrhu  vfaich  •  plaintiff 
may  b«Te  bad  at  tbe  time  of  tbe  com  men  ce- 
oeDt  of  tbe  acti<»i  may  termliute  before  jadg- 
meot  li  obtained  or  mille  tbe  caw  U  on  ap- 
peal, and  in  any  incb  caae  tbe  coort.  being 
informed  of  tbe  facts,  will  proceed  do  furtber 
1o  tbe  acitoo.  Here,  bowever,  tbere  baa  been 
00  extiDftuisfameot  of  tbe  rigbta  (whatever 
they  are)  of  tbe  public,  tbe  enforcement  of 
wblcb  the  government  hia  endeafDred  to  pro- 
cure by  a  judgment  of  a  court  under  tbe  pro- 
Ti^DB  of  tbe  act  of  Owftress  abora  cited. 
The  defendants  cannot  foreclose  those  rights 
□or  prevent  tbe  asKrtloa  tbeieof  by  the  gor- 
eromeiU  as  a  BuhstaDtial  trustee  for  tbe  public 
under  tbe  act  of  Congress,  by  any  such  action 
as  has  been  taken  in  Ibia  rase.  By  desiniatlDg 
the  agreement  lo  question  as  illegal  ancTthe  al 
legcd  comblnatioD  aa  an  unlawful  one,  we 
simply  mean  to  say  that  sucb  is  the  character  of 
310]  the  flpreenient  asclaimed  by  the'sovem- 
meat.  That  question  Ihe  govenimeDt  nas  the 
right  lo  biing  before  the  court  and  otitaio  its 
judgment  tbereon.  Whether  the  agreement  is 
of  that  character  is  tbe  question  herein  to  be 
decided. 

We  think,  therefore,  tbe  first  ground  urged 
by  defendants  for  tbe  dlemlsBsl  of  the  appeal 
Is  nntenable. 

Wr  have  no  difficulty  either  in  sustaining 
the  jurtsdiclion  of  tbis  court  lo  regard  to  tbe 
second  ground,  that  of  tbe  amount  in  contro- 
Tersy  in  the  salt 

Toe  bill  need  not  state.  In  so  many  words, 
that  a  certain  amount  exceeding  $1,000  is  In 
controversy  in  order  that  tbls  court  may  have 
jurisdiction  on  appeal.  Tbe  statutory  amount 
must  as  a  matter  of  fact  be  in  controversy, 
yet  that  fact  may  appear  by  sffldavit  after 
tbe  appeal  is  taken  to  this  court  ( Whiteai^e  v. 
BttKiton,  110  U.  8.  296  [28:1621;  Bed  Rirer 
OatUt  Cb.  V.  Netdham,  1871T.  8.  6^3  [84:  708]), 
or  it  may  be  made  to  appear  in  such  other 
manner  as  to  establish  it  to  the  satisfaction  of 
tbe  court.  A  stipulation  between  the  parties 
as  lo  the  amount  is  not  controlilng.  but  in  the 
discretion  of  tbe  court  it  may  be  regvded  in 
a  particular  case,  and  wltb  reference  to  tbe 
other  facts  sppearing  in  tbe  record  as  suf- 
fteieot  proof  of  tbe  amount  in  cootroveiay  to 
aoBtaln  tbe  jurisdiction  of  this  court 

Tbe  bill  shows  here  an  agreement  entered 
into  (as  slated  in  tbe  agreement  itself)  for  the 
purpose  of  maintaining  reasonable  rates  to  be 
received  by  each  company  executing  tbe 
agreement,  and  the  stlpnlatfOD  enteieS  into 
between  tbe  parties  hereto  shows  that  tbedally 
freight  charges  on  interstste  shipments  col- 
lected by  the  railway  companies  at  points  where 
they  compete  with  each  other  were,  at  the  time 
of  tbe  making  of  tbe  agreement  mentioned  in 
the  pleadinn  herein,  and  have  been  since,  more 
than  $1,000.  This  agrscnient  so  made,  tbe 
government  alleges,  Is  Illegal  as  being  in  re- 
straint of  trade,  and  was  entered  Into  between 
the  cmnpanles  for  tbe  purpose  of  enbsnclng  the 
freight  rates.  The.  companies,  while  denying 
the  illegality  of  tbe  agreement  or  Its  purpose  to 
beotlier  than  to  malotaiD  reasonable  rates,  yet  al- 
lege that  without  MMW  moh  agreement  the  com- 
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petition  between  them  for  traffic  would  f 3 1 1 
be  BO  severe  ss  to  rause  great  losses  to  each  de- 
fendant and  possibly  ruin  tbe  companies  repre- 
sented in  tbe  agreement.  Such  a  result,  it  is 
claimed,  is  avoided  by  reason  of  tbe  agreemeot. 
Upon  tbe  existeooe,  therefore,  of  this  or  some 
similar  agreement  directly  depends  (as  Is  al- 
leged) tbe  prosperity.  If  not  the  life,  of  each 
company.  It  must  follow  that  an  amount 
mucn  more  than  $1,000  la  involved  in  the 
maintenance  of  tbe  agreement  or  in  tbe  right 
to  maintain  it  or  something  like  iL  These 
facts,  aiipeartog  lo  the  record  and  the  stipula- 
tion, show  that  the  right  involved  ts  a  right 
which  is  of  the  requisite  pecuniary  value.  A 
reduction  of  tbe  rates  bv  only  tbe  fractional 
part  of  1  per  cent  would,  in  tbe  aggregate, 
amount  to  over  $1,000  in  a  veiy  few  davs. 
Tbis  Ib  suffldent  to  give  tbe  court  jurisdiction 
on  appeal.  United  StaUt,  South  Carolina,  v. 
Sevmour  ["Pm^  Oarolitia  r.  Seymour''),  1S8 
U.  S.868.  857[88:749,744].  Tbere  Is  directly 
involved  in  this  suit  the  nlldity  and  the  ttfe 
of  tbis  agreement,  or  one  slmllsr  to  IL  Out 
of  this  agreement  directly  springs  tbe  ability 
ss  well  as  tbe  right  to  roalutaln  these  rates,  and 
each  company  is  Interested  in  malntainlog  tbe 
validity  of  the  agreemeot  to  the  same  extent  as 
all  the  others.  As  agsiost  the  agreement  tbe 
government  represents  tbe  Interest  of  the  pub- 
*lic.  and  thus  the  parties  stand  opposed  to  each 
other — tbe  one  In  favor  of  dissolving  and  the 
otber  of  maintaining  tbe  agreement 

Unlike  the  case  of  Oibaon  v.  Shttfeldt,  133  U. 
a  87  [80:  1088],  and  the  cases  therein  dted  in 
the  oplnloo  ox  the  court  deUvered  by  Mr. 
Justice  Qny,  tbe  definidaoli  here  are  jointly, 
Interested  in  tbe  question,  and  it  is  not  the  case 
of  a  fund  amouotiDg  to  more  than  tbe  requisite 
sum  which  Is  to  be  paid  to  different  parties  In 
sums  less  than  tbe  jurisdictional  amount 

For  (be  reasons  above  staled,  we  think  the 
jurisdictional  fact  in  regard  to  each  defeodaut 
appears  ptutnly  and  necessarily  from  tbe  record 
sod  tbe  stipulation,  and  that  the  duty  Is  thus 
laid  upon  this  court  to  ebteriain  the  appeal. 

Coming  to  the  merits  of  tbe  suit,  there  are  two 
important  questions  wblcb  demand  our  ex- 
amination. They  are,  flrs^  whether  the 
above-cited  act  of  Congress  (called  herrin  the 
trust  act)  applies  to  and  covets  common  carriers 
by  railroad;  *and.  if  so,  second.  Does  [812 
tbe  agreemeot  set  forth  in  tbe  bUl  violate  any 
proviBion  of  that  act? 

Ab  to  the  QrBt  question: 

Tbe  language  of  the  act  Includes  every  con- 
tract, combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy  lo  restrsiot  of  trade 
or  commerce  among  tbe  severe  slates  or  with 
foreign  nations.  »>  br  u  tbe  very  terms  of 
tbe  statute  go,  tbey  apply  to  any  contract  of 
the  nature  deacribed.  A  contract,  therefore, that 
la  in  TCBtraint  of  trade  or  commerce  Is  by  the 
strict  language  of  the  act  prohibited,  even 
though  such  contract  is  entered  Into  twtween 
competing  common  carriers  by  railroad,  and 
only  for  the  purposes  of  thereby  effecting  traffic 
rates  for  tlw  transportation  of  persons  and 
property.  If  sucb  an  agreement  restrain  trade 
or  commerce,  it  Is  prohibited  by  the  Btatuie. 
unless  it  can  be  said  that  an  agreerrent,  no 
matter  what  its  terms,  relating  only  to  tntns- 
portation,  cannot  restrain  trade  or  commerce. 
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We  we  BO  escape  from  the  coDclorion  thtt  If 
way  agreemeDt  of  such  a  natare  does  restrain 
It,  the  wreemeDt  is  coodemiied  by  tbls  act.  It 
cannot  be  denied  that  those  who  are  engaged 
In  the  transportation  of  persona  or  property 
from  one  atate  to  another  are  engaged  in  ioter- 
itate  commene,  and  It  would  seem  to  follow 
that  If  such  persons  enter  Into  agreements  be- 
tween tiiemselves  in  regard  to  the  compensation 
to  be  secured  from  the  owners  of  the  articles 
transported,  such  agreement  would  at  least 
relate  to  the  buslaesa  of  commerce,  and  might 
more  or  less  restrain  it.  The  point  u^ed  on 
the  itefendanta'  part  is  that  Uie  statute  was  not 
Rally  intended  to  reach  that  kind  of  an  agree- 
ment relating  only  to  traffic  rates  entered  into 
by  competing  common  carriers  by  railroad; 
that  it  was  Intended  to  reach  only  those  who 
were  engaged  in  the  manufacture  or  sale  of 
articles  of  commerce,  and  who  by  means  of 
trusts,  combinations,  and  conspiracies  were  en- 
gaged in  affecting  tile  supply  or  the  price  or 
the  place  of  manufacture  of  such  articles.  The 
terms  of  the  act  do  not  bear  out  such  construc- 
tion. Ballroad  companies  are  instruments  of 
commerce,  and  their  business  is  commerce 
Itself.  Phitaddphia  &  R.  R.  Co.  t.  Penjigyl- 
vaniaC'State  Freight  Tax"),  83  U.  B.  15  Wall. 
282,  376  [21:  146,  161];  WetUm  U,  TeUg.  Go. 
T.  Tkzof,  105  U.  8.  4W,  404  [86:  1067,  1068]. 
818]  *A,o  act  which  prohibiu  the  making  of- 
erery  contract,  etc.  In  restraint  of  trade  or  com- 
merce among  the  several  states,  would  seem  to 
covet  by  such  language  a  contract  between 
competing  railroads,  and  relating  to  traffic  rates 
for  the  transportaUon  of  articles  of  commerce 
between  the  states,  proTided  such  contract  by 
its  direct  effect  produces  a  restraint  of  trade  or 
commerce.  What  amounts  to  a  restraint  within 
the  meaning  of  the  act  if  thus  construed  need 
Dot  DOW  be  discusned. 

We  have  held  that  the  trust  act  did  uot 
apply  to  a  company  engaged  In  one  state  in 
toe  reflalDg  of  sugar  UDder  the  circumstances 
detailed  fn  the  case  of  XTnited  Stata  v.  E.  O. 
Knight  Co.  166  U.  8.  1  [89: 826],  because  the 
refining  of  sugar  under  those  circumstances 
bore  no  distinct  relation  to  commerce  between 
Uie  atates  or  with  foreign  natioaa.  To  exclude 
agreements  as  to  rates  by  competing  railroads 
for  the  transportation  of  articles  of  commerce 
between  the  states  would  leave  little  for  the  act 
to  take  effect  upon. 

Nor  do  we  think  that  because  the  6tb  section 
does  DOt  forfeit  the  property  of  the  railroad 
oompany  when  merely  engaged  in  the  trans- 
portation of  property  owned  under  and  wbicb 
was  the  subject  of  a  contract  or  combination 
menlioDed  in  the  1st  section,  any  ground  Is 
shown  for  holding  the  nat  (tf  the  act  inappli- 
cable to  carriers  b7  nllroad.  It  Is  not  per- 
ceived why,  if  the  rest  of  the  act  were  inteuded 
to  apply  to  such  a  carrier,  the  6th  section 
ought  necessarily  to  have  provided  for  the 
seizure  and  condemnation  of  the  locomotives 
and  cars  of  the  carrier  engaged  in  the  trana- 
portatiott  between  the  atates  of  thoae  articles  of 
commerce  owned  as  stated  in  that  6lh  section. 
There  Is  some  Justice  and  propriety  in  forfeit- 
ing those  articles,  but  we  see  none  in  forfeit- 
ing the  locomotives  or  cars  of  the  carrier  simply 
because  such  carrier  was  transptorting  articles 
•a  described  from  one  state  to  another,  even 
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though  the  carrier  knew  that  they  had  been 
manufactured  or  sold  under  a  contract  or  com- 
bination in  violation  of  the  act.  In  the  case  of 
a  aimple  transporution  of  auch  artlclet  the 
carrier  would  be  guilty  of  no  violation  of  any 
of  the  provisiona  of  the  act  Why,  therefore, 
*would  it  follow  that  ttie  6th  section  [314 
should  provide  for  the  forfeiture  of  the  property 
of  the  carrier  If  the  rest  of  the  act  were  intended 
to  apply  to  itf  To  subject  the  locomotives 
and  cars  to  forfeiture  under  such  circum- 
staoces  might  also  cause  great  conf  usioo  to  the 

Sneral  business  of  the  carrier  and  io  that  way 
aict  unmerited  ponlsbmeDt  upon  the  Inoo- 
cent  owners  of  other  pn^rty  In  the  coarse  of 
transportation  In  the  same  cars  and  drawn  by 
the  same  locomotives.  If  the  company  itself 
violates  the  act,  the  penalties  are  snffideDt  m 
provided  for  therein. 

But  it  is  maintained  that  an  agreement  like 
the  one  in  question  on  the  part  of  the  railroad 
companies  is  authorized  by  the  commerce  act. 
which  is  a  special  statuto  applicable  only  l« 
railroads,  and  that  a  construction  of  the  trust  act 
(which  is  a  general  act)  ao  as  to  include  within 
its  providODS  the  case  of  railroads,  carries  with 
it  the  repeal  by  Implication  of  so  much  of  the 
commerce  act  as  authorized  the  agreement.  It 
is  added  that  there  is  no  language  io  the  trust 
act  which  Is  aufflcieotly  plain  to  Indicate  a 
purpose  to  repeal  those  provisions  of  the  oom- 
merce  act  which  permit  the  agreement;  that 
both  acts  may  stand,  the  special  or  commerce 
act  as  relating  solely  to  railroads  and  their 

{>roper  regulation  and  management,  while  the 
ater  and  general  act  wUl  apply  to  all  contracts 
of  the  nature  therdn  deacribed,  entered  into 
by  anyone  other  than  competing  common  car 
riers  by  railroad  for  the  purpose  of  eatablishing 
rates  of  traffic  for  transportation.  On  a  Koa 
with  this  reasoning  it  Is-said  that  If  Congress 
had  intended  to  In  any  manner  affect  the  rail- 
road carrier  as  governed  by  the  commerce  act, 
it  would  have  amended  Uiat  act  directly  and  in 
terms,  and  not  have  left  tt  as  a  question  of  con- 
struction to  be  determined  whether  so  impor- 
tant a  change  In  the  commerce  statute  had 
beea  accompliabed  by  the  passage  of  the  stat- 
ute relating  to  trusts. 

The  first  answer  to  this  argument  Is  that, 
in  our  opinion,  the  commerce  act  does  not 
authorize  an  agreement  of  this  oature.  It 
may  not  la  terms  prohibit,  but  it  is  far  from 
conferring,  either  directly  or  by  implication, 
any  authority  to  make  it.  If  the  agreement  be 
legal  it  does  not  owe  its  *validity  to  any  [31ft 
provision  of  the  commerce  act,  and  if  illegal  ills 
not  made  so  by  that  act.  The  5th  section  pro- 
hibits what  is  termed  "pooliDg."  but  there  is 
DO  express  provisiMi  io  the  act  [nrohibiting  the 
maintenance  of  traiDc  rates  among  competing 
roads  by  making  such  an  agreement  as  this, 
nor  is  there  any  provision  which  permits  it 
Prior  to  the  passage  of  the  act  the  companies 
bad  sometimes  endeavored  to  regulate  compe- 
tition and  to  maintain  rates  by  pooling  arranite- 
mentt,  and  in  the  act  that  klod  of  an  arraoge- 
meot  was  forUdden.  After  its  passage  otbw 
devices  were  resorted  to  for  the  purpose  of 
curbing  competition  and  .maintaining  ralea. 
The  geoeral  oature  of  a  contract  like  ibe  one 
before  us  is  not  mentioned  in  ur  provided  for 
by  the  act   The  provisions  of  that  act  look  to 
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the  preTentton  of  dlBcrimlDation,  to  the  fur- 
nlsbine  of  equal  facilitiea  for  the  InterchaDge 
of  traffic,  to  the  rate  of  compeDsalioo  for  what 
Is  termed  the  long  and  the  short  haul,  to  the 
ftttalnmeDt  ol  a  contioaoas  passage  from  the 
point  of  shipment  to  the  point  of  destination, 
«t  a  known  and  published  schedule,  and,  in 
the  language  of  counsel  for  defeodanta,  "with- 
out reference  to  the  location  of  those  points  or 
the  Hues  orer  which  it  Is  necessary  for  the 
traffic  to  pass,"  to  procotlng  uniformity  of 
nt«a  efaarged  eadi  company  to  Its  patrons, 
and  to  otlur  ol^is  of  a  similar  nature.  The 
act  WB8  not  directed  to  the  securing  of  uni- 
formity of  rates  to  be  charged  by  competing 
companies,  nor  was  there  any  providon  merein 
as  to  a  maximum  or  minimum  of  rates.  Com- 
petiDg  and  nonconnecUng  roads  are  not  author- 
ked  by  tbla  statute  to  make  u  Rgreement  like 
this  one. 

As  the  commerce  act  does  not  authorize  Uiis 
agreement,  argument  against  a  repeal  by  im- 
plication of  the  proTisioDs  of  the  act  which  It 
u  alleged  Krant  such  authority  becomes  ioef- 
fective.  There  is  no  repeal  in  tbe  case,  and 
both  statutes  may  stand,  as  neither  la  Incon- 
sistent with  tbe  other. 

It  ta  plain,  also,  that  an  amendment  of  the 
commerce  act  would  not  be  an  appropriate 
method  of  eoaciing  the  legislation  contained 
in  the  trust  act,  for  the  reason  that  the  latter 
act  includes  other  aubjects  in  addition  to  the 
contracts  nf  or  combinations  amon^  railroads, 
S 1  OJaod  is  'addressed  totheprabibiUoo  of  oth- 
er contracts  besides  those  relating  to  transporta* 
tion.  The  omission,  therefore,  to  amend  the 
commerce  act  furnishes  no  reason  for  claiming 
that  the  later  statute  does  uot  apply  to  railroad 
transportation.  Although  the  commerce  stat- 
ute may  be  described  as  a  general  code  for  the 
regulation  and  government  of  railroads  upon 
the  subjects  treated  of  therein,  It  cannot  be 
contended  that  it  furnishes  a  complete  and 
perfect  set  of  rules  and  regulations  which  are 
to  govern  them  In  all  cases,  and  that  any  sub- 
sequent act  in  relation  to  them  must,  when 
passed,  in  effect  amend  or  repeal  some  provi- 
sion of  that  statute.  The  statute  does  not  cover 
all  esses  coacerning  transportation  by  railroad 
and  all  contracts  relsting  thereto.  It  does  not 
pwport  to  cover  such  an  extensive  fleM. 

The  existence  of  agreements  similar  to  this 
one  may  have  been  known  to  Congress  at  the 
time  it  passed  the  commerce  act,  although  we 
are  not  aware,  from  the  record,  that  an  agree- 
ment of  this  kind  had  ever  been  made  and 
publicly  known  prior  to  tbe  passage  of  the 
commorce  act.  Tet  If  It  had  been  known  to 
Coogreas,  its  ominlon  to  [sohiUt  it  at  that 
time,  while  prohibiting  the  pooling  arrange- 
ments, is  no  reason  for  sssumiog  that  when 
passing  the  trust  act  it  meant  to  except  all 
contracts  of  railroad  companies  In  regard  to 
traffic  rates  from  tbe  operation  of  such  act. 
Congress  for  its  own  reasons,  even  if  aware  of 
the  existence  of  such  agreements,  did  not  see 
fit  when  it  passed  tbe  commerce  act  to  profaibit 
them  with  regard  to  railroad  companlN  alone, 
and  tbe  act  was  not  an  appropriate  place  for 
general  legislation  on  the  subject.  And  at 
that  time,  and  (or  several  yeara  thereafter, 
Congress  did  not  think  proper  to  legislate  upcm 
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the  subject  at  all.  Finally  it  passed  this  trust 
act.  and  in  our  opinion  no  obstacle  to  Its  appli- 
cstion  to  contracts  relating  to  transportation 
by  railroads  is  to  be  found  in  the  fact  that  the 
commerce  act  had  \teea  passed  several  years 
before,  In  which  the  entering  into  such  agree- 
ments was  not  In  terms  prohibited. 

It  is  also  urged  that  the  debates  in  Congress 
show  beyond  a  dotibt  that  the  act  as  psssed 
does  not  include  railroads,  Connsel  'forfS  1 7 
tbe  defendants  refer  in  considerable  detail  to  Its 
history  from  the  time  of  its  introdtietlon  in  the 
Senate  to  lt«  final  passage.  Ai  the  act  origi- 
nally passed  the  Senate  the  1st  section  was  in 
substance  as  it  stands  at  present  in  tbe  statute. 
On  its  receipt  by  tbe  Bouse  that  body,  pro- 
posed an  amendment,  by  which  it  was  in  terms 
made  unlawful  to  enter  into  any  contract  for 
the  purpose  of  preventing  compeUtlon  in  tbs 
transportation  of  persoos  or  property.  At 
thus  amended  tbe  bill  went  back  to  the  Senate, 
which  itself  amended  the  amendment  by  mak- 
ing the  act  apply  to  any  such  contract  a* 
tended  to  raise  prices  for  tranaporlation  above 
what  was  lust  and  reasonable.  This  amend- 
ment by  toe  Senate  of  the  amendment  pro- 
posed by  the  House  was  disagreed  to  by  that 
Iwdy.  The  amendments  were  then  considered 
by  conference  committees,  and  tbe  first  con- 
ference committee  reported  to  each  House  in 
favor  of  tbe  amendment  of  the  Senate.  This 
report  was  disagreed  to  and  another  committee 
appointed,  which  agreed  to  strike  out  both 
amendments  and  kave  the  bill  as  it  sukmI  when 
it  first  passed  the  Senate,  and  that  repwt  waa 
floally  adopted,  and  the  bill  thus  passed. 

Looking  St  the  debates  during  the  various 
times  when  the  bill  was  before  tbe  Senate  and 
the  House,  both  on  its  original  psssage  by  the 
Senate  and  upon  the  report  from  tbe  confer- 
ence committees,  it  Is  seen  that  various  views 
were  declared  In  regard  to  the  legal  Import  of 
tbe  act  Some  of  the  members  of  tbe  House 
wanted  It  placed  beyond  doubt  or  cavil  that 
contracts  in  relaUon  to  the  transportation  of 
persons  and  property  were  Included  In  the  bill. 
Some  thought  tJie  amendment  unnecessary  a» 
the  language  of  the  act  already  covered  it,  and 
some  refused  to  vote  for  the  amendment  or 
for  the  bill  if  the  amendments  were  adopted 
on  the  ground  that  It  would  then  interfere 
with  the  interstate  commerce  act  and  tend  tO' 
create  confusion  as  to  the  meaning  of  each  act. 
Senator  Hoar  (who  was  a  member  of  tbe  first 
committee  of  conference  from  the  Senate), 
wben  reporting  tbe  result  arrived  at  by  the  ju- 
diciary committee  recommending  the  adoption 
of  tbe  House  amendment,  said^:  'Ute  other 
clause  of  the  House  amendment  ta  that  con- 
tracts or  agreements  entered  loto  for  tbe  purpose 
of  'preventing  competition  in  the  trans-[3 1 S- 
poriation  of  persons  or  property  from  one  state 
or  territory  into  another  shall  be  deemed  un- 
lawful. That  tbe  committee  recommend  shall 
be  concurred  in.  Wf  wppem  fhai  it  it  alrea^ 
covered  by  tJie  biU  at  it  ttandt;  that  is,  that 
transportation  Is  aa  much  trade  or  commerce 
among  tbe  several  states  as  the  sale  of  goods 
in  one  state  to  be  delivered  In  another,  and. 
therefore,  that  It  is  covered  already  by  the  bill 
aa  it  standa.  But  there  Is  no  harm  In  agreeing 
In  an  amendment  which  expreialy  deacnbes  it, 
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and  Ml  objection  to  the  amendment  might  be 
conitrued  ai  if  the  Senate  dtd  not  mean  to  in- 
clude it:  BO  we  let  it  atuid." 

Looking  simply  at  the  bbtory  of  the  blU 
from  the  time  It  was  iotroduced  in  the  Senate 
until  tt  was  finally  pnased,  It  would  be  Impos- 
sible to  say  what  were  the  views  of  a  majority 
of  the  members  of  each  House  in  relation  to  the 
meaning  of  the  act.  It  cannot  be  said  that  a 
majority  of  both  Honsee  did  not  agree  with 
Seaaior  Hoar  In  his  Tlews  as  to  the  coDstrac- 
tion  to  be  riven  to  the  act  as  it  passed  tbe 
Senate.  All  that  can  be  determined  from  the 
debates  and  reports  Is  that  Tarious  mem  tiers 
had  various  views,  and  we  are  left  to  determine 
the  meaning  of  this  act  as  we  determine  the 
meaning  of  other  acts  from  the  language  used 
therein. 

There  la.  too,  a  general  acquiescence  In  the 
doctrine  that  debates  in  Coiicress  are  cot  ap- 
propriate sources  of  Information  from  which 
to  aiscover  the  meaning  of  the  language  of  a 
statute  passed  by  that  body.  United  ^ata  v. 
Union  k  B.  Oo.  91  U.  8.  73, 79  [28:  234, 2281; 
JMH^  T.  Wmiam,  44  U.  8.  8  How.  9-24 
[11: 4W-47SJ,  Taney,  Ch.  J.;  MiiA^  v.  6m« 
VoTib  MiOina  Aiify.fh.^  Sioiy,  648,  668: 
Itea.  V.  lUr^irA  CW%«,  L.  R  8  Q.  a  Dir. 
698.707.     '  ^ 

The  reason  Is  that  it  is  imposalble  to  deter- 
mine with  cenalnty  what  coDslruction  was  put 
upon  an  act  by  the  members  of  a  Iegi<ilatlve 
body  that  passHl  it  by  resorting  to  tbe  speeches 
of  Individual  memtiers  thereof.  Those  who 
did  not  speak  may  not  have  agreed  with  those 
who  did;  and  those  who  spoke  might  differ 
from  encb  other;  the  result  being  that  the  only 
proper  Way  to  construe  a  legislative  act  is  from 
tbe  lftnguat;e  used  in  the  act,  and,  upon  occa- 
3  i9]sion,  by  a  Tesort*to  the  history  of  the  times 
when  it  was  passed.  Cases  cited,  tupra.  If 
such  resort  be  had,  we  are  still  unable  to  see 
that  the  railroads  were  not  Intended  to  be  In- 
cluded in  tbis  legislation. 

It  is  said  that  Coogress  had  very  different 
matters  in  view  and  very  different  objects  to 
accomplish  In  the  passage  of  the  act  in  ques- 
tion; that  a  number  of  combinations  in  the 
form  of  trusts  and  coosplracles  in  reslralnt  of 
trade  were  to  be  found  throughout  the  coun- 
try, and  that  it  was  impossible  for  tbe  state 
governments  to  successfully  cope  with  tbcm 
because  of  tbelr  commercial  character  and  of 
their  business  exteosioo  tbrough  tbe  different 
atates  of  the  Unfon.  Among  these  trusts  tt 
was  said  la  Congress  were  the  Beef  Trust,  the 
Standard  Oil  Trust,  tbe  Steel  Trust,  the  Barbed 
Fence  Wire  Trust,  tbe  Sugar  Trust,  the  Cord- 
age Trust,  the  Cotton  Seed  Oil  Trust,  the 
Wbiskey  Trust,  and  many  others,  and  these 
trusts  it  was  stated  had  assumed  an  Importance 
and  had  acquired  a  power  which  were  danger- 
ous to  the  whole  country,  and  that  their  exist- 
ence was  directly  antagonistic  to  its  peace  and 
prosperity.  To  combinations  and  conspiracies 
of  this  kind  it  is  contended  that  the  act  in 
question  was  directed,  and  not  to  the  combi- 
nations of  competing  railroads  to  keep  up  their 
prices  to  a  reasonatue  sum  for  the  transporta- 
tion of  persons  and  property.  It  Is  true  that 
many  and  various  trusts  were  in  existence  at 
the  time  of  tbe  passage  of  the  act,  and  It  was 
probably  sought  to  ctrnr  them  bjr  tbe  prorl- 
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slona  of  the  act.  Many  of  them  bad  rendered 
themselves  offensive  by  tbe  manner  In  which 
they  exercised  the  great  power  that  combined 
capital  gave  them.  But  a  further  inveatlita- 
tioo  of  "  the  history  of  the  times"  shows  a!tao 
that  those  trusts  were  not  the  only  aasociationa 
controlling  a  great  combination  of  capital 
which  had  caused  complaint  at  the  manner  In 
which  their  business  was  condut^ed.  There 
were  many  antl  load  complaints  from  some 
portions  ot  the  public  regarding  the  railroad* 
and  the  prices  tbey  were  charging  fortheaerr- 
ice  they  rendered,  and  It  was  alleged  that  the 
prices  for  the  transportation  of  persona  and 
articles  of  commerce  were  unduly  and  improp- 
erly eohaneed  by  combinations  among  tbe  dif- 
ferent roads.  'Whether  tbe8ecompIiiinui320 
were  well  or  ill  founded  we  do  not  presume  at 
tbis  time  and  under  these  drenmstaDces  to  de- 
termine or  to  discuss.  It  is  simply  for  tbe 
purpose  of  answering  tbe  statement  that  it  was 
only  to  trusts  of  the  nature  above  set  forth  that 
this  legislatiiiQ  was  directed,  that  tbe  subject 
of  the  opiDioua  of  the  people  in  regard  to  tbe 
actions  of  the  railroad  companleB  in  this  par- 
ticular to  referred  to.  A  refereooe  to  Ibb  his- 
tory <>f  the  times  does  not,  aawe  tbtok,  furnish 
ua  with  any  strong  reason  for  believing  that  it 
was  only  trusts  that  were  In  tbe  minds  of  the 
members  of  Coogress,  and  that  railroads  and 
their  manner  of  doing  business  were  wholly 
excluded  therefrom. 

Our  attention  is  also  called  to  one  of  the 
rules  for  tbe  construction  of  statutes  whldi 
has  been  approved  by  tbto  court;  that  whUe  It 
is  the  duty  of  courts  to  ascertain  tbe  mean- 
log  of  the  legislature  from  the  words  used  in 
the  statute  and  the  subject-matter  to  which  tt 
relates,  there  is  an  equnl  duty  to  restrict  tbe 
meaning  of  general  words  whenever  it  is  found 
necessary  to  do  so  Id  order  to  carry  out  tbe 
Inrlslallve  Intent  Brewf  t.  BUtvyher,  86  U. 
8.  14  PeL  178, 168  [10: 408,  417!;  PrtH  v.  Gom- 
mereiat  Not.  Bank,  143  U.  8.  644,  SSOfSS:  1144. 
1146]:  MeKee  v.  United  Stata.  164  U.  8.  897 
[ante,  187],  It  ia  therefore  urged  that  If  by  a 
strict  construction  of  the  laneuage  of  this  stat- 
ute it  may  be  made  to  Induoe  railroads,  yet  H 
to  evident  from  otiwr  constdemUons  now  to  be 
meationed  that  the  real  meaning  of  the  legis- 
lature would  not  Include  tbem,  and  tbey  must 
for  that  reason  be  excluded.  It  to  said  tbat 
tbis  meaning  is  plainly  to  be  Inferred  because 
of  fundamental  differences  both  in  an  economic 
way  and  before  the  law  between  trade  and 
maoufacture  on  the  one  haod  and  railroad 
transportation  on  the  other.  Among  these  dif- 
ferences are  the  public  character  of  railroad 
business,  and  as  a  result  tbe  peculiar  power  of 
control  and  regulation  possraeed  by  tbe  state 
over  railroad  companies.  The  trader  or  manu- 
facturer, on  the  other  hand,  carries  on  an  en- 
tirely private  business,  and  can  sell  to  whom 
be  pieasei;  he  may  cbaige  different  prieee  for 
the  same  article  to  difl»rent  Individuals;  he 
may  charge  as  much  as  he  can  get  fur  tbe  arti- 
cle in  which  be  deals,  whether  the  piUx  tie  rea- 
sonable or  'uorpasooable:  he  may  make  1341 
such  discriminarionin  bis  business  as  becbooees, 
and  be  may  cease  to  do  any  buainess  whenever 
bis  choice  llM  in  that  direction;  while,  on  ihe 
contrary,  a  railroad  company  must  transport 
all  persons  and  property  that  come  to  U,  and 
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It  miut  do  so  at  tbe  same,  price  for  the  same 
■errice,  and  the  price  most  be  reasonable,  and 
it  cannot  at  its  will  discootiDue  Its  business. 
It  Is  also  urged  that  there  are  evils  arising 
from  uorestncted  competttloo  in  regard  to 
lallroada  which  do  not  exist  io  legnrd  to  any 
other  kind  of  ivoper^;  that  it  fa  so  admitted 
by  the  latest  and  beat- writers  on  the  subject, 
and  tbat  practical  experience  of  the  results  of 
I'.nrestric^  competition  among  railroads  tends 
directly  to  tbe  same  view;  tliat  the  difference 
between  railroad  property  on  the  one  hand, 
ud  all  other  khkli  of  property  on  tbe  other 
haod,  is  ao  plala  tbat  entirely  dlfflerent  eco- 
nomic results  follow  from  unrestricted  compe- 
tition among  ratiroads  from  those  which  ob- 
tain to  regard  to  all  other  kinds  of  business.  It 
is  also  Baid  that  tbe  contemporaneous  indus- 
trial history  of  the  rauotry,  the  legal  situation 
In  regard  to  xallroad  pxoperiies  at  the  lime  of 
the  enactment  of  this  statute,  its  legislative  bls- 

a,  Uie  ancient  and  constantly  malntaioed 
>rent  legal  effect  and  policy  regarding  rail- 
way transportation  and  ordinary  trade  and 
manufacture,  together  with  a  ]ust  regard  for 
Interests  of  such  enormous  magnltuoe  as  are 
represented  by  the  railroads  of  the  country,  all 
tend  to  show  that  Congress  io  passing  tbe  anti- 
trust act  never  could  have  contemplated  the 
tnclurioo  of  railroads  wltbln  Its  provisions. 
It  is  therefore  claimed  to  he  the  duly  of  the 
court,  in  carrying  out  the  rule  of  statutory  coo- 
struction,  above  stated,  lo  restrict  the  meaning 
of  these  eeneral  words  of  tbe  statute  which 
would  include  railroads,  because  from  t^  coo- 
■ideraUona  above  mentioned  It  la  plain  that 
OonfitesB  nefer  Intended  thit  raflioads  ifaould 
be  included. 

Many  of  the  fraegoiog  assertions  may  be 
well  founded,  while  at  the  same  time  the  cor- 
rectness of  the  concloBions  sought  to  be  drawn 
therefrom  need  not  be  conceded.  Tbe  polntsof 
difference  between  the  railroad  and  other  cor- 
porations are  many  and  great.  It  cannot  be  dii- 
322]puted  that  a  rallrMd  *is  a  public  corpora- 
lion,  and  its  business  pertains  to  and  greatly  af- 
fects tbe  public,  and  tbat  it  is  of  a  public  nat- 
ure. Tbecompany  may  not  charge  unreasona- 
ble prices  for  transportation,  nor  can  it  make 
unjust  discriminations,  nor  select  Its  patrons, 
Dor  go  out  of  business  when  it  chooses, 
while  a  mere  trading  or  manufacturing  com- 
pany may  do  all  these  things.  But  the  very 
fact  of  the  public  cbaracter  of  a  railroad  would 
itself  seem  to  call  for  special  care  by  tbe  legis- 
lature in  regard  tolls  conduct, so  tbat  its  busi- 
ness should  be  carried  on  with  as  much 
reference  to  the  proper  and  fair  Interests  of  tbe 
public  as  poBsiUe.  While  the  points  of  dff- 
fereoce  just  mentioned  and  others  do  exist 
between  uie  two  classes  of  oorporations,  it  must 
be  remembered  that  tbey  have  also  some  points 
of  resemblance.  Trading,  manufacturing,  and 
railroad  corporattons  are  all  engaged  in  the 
transaction  of  bnsinesa  with  regard  to  articles 
of  trade  and  commeroe,  each  in  Ita  special 
sphere,  either  Id  manoraetnring  or  trading  in 
oommoditiet  or  in  their  transportation  by  rail. 
A  contract  among  those  ennged  in  the  latter 
business  by  which  the  prices  for  the  transporta- 
tion of  commodities  traded  in  or  manufactured 
by  tbe  others  is  greatly  enhan<^  from  what  it 
otherwise  woulcT  be  Ii  free  competition  were 
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the  rule,  affects  and  to  a  certain  extent  restricts 
trade  and  commerce,  and  affects  tbe  price  of 
the  commodity.  Of  this  there  can  be  no  ques- 
tion. Manufacturing  or  trading  companies 
may  also  affect  prices  by  joining  together  In 
forming  a  trust  or  other  combination,  and 
by  mawng  agreementa  In  restraint  of  trade  and 
commerce,  which  when  carried  out  affect  tbe 
interests  of  the  public  Why  should  not  a  rail- 
road company  be  incloded  m  general  legisla- 
tion aimed  at  the  prevention  of  that  kind  of 
agreement  made  in  restraint  of  trade,  which 
may  exist  In  all  companies,  whicb  Is  ■ahstao- 
tlalty  of  the  same  nature  wherever  found,  and 
which  tends  very  much  towards  the  same  re- 
sults whether  put  In  practice  by  a  trading  and 
manufacturing  or  by  a  ratlroaa  companyf  It 
Is  true  the  results  of  trusts,  or  combiDBtionsof 
tbat  nslure,  may  be  different  in  different  kinds 
of  corporation^  and  yet  they  all  have  u  ee- 
aentiat  rimllarity  and  have  been  induced  by 
motives  of  individual  or  corporate  aggrandise- 
ment 'as  Against  tbe  public  interest.  In[828 
business  or  trading  combinations  they  mayeven 
temporarily,  or  perhaps  permanently,  reduce 
tbe  price  of  the  article  traded  in  or  manufsc- 
tured,  by  reducing  the  expense  inseparable 
from  tbe  running  of  many  different  compaoiea 
for  the  same  purpoae.  ffrade  or  commerce 
under  those  drcumstsocea  may  nevertheless 
be  badly  and  unfortunately  restrained  by  drir- 
ing  out  of  business  the  small  dealers  and  worthy 
men  whose  lives  have  been  spent  therein,  and 
who  might  be  unable  to  readjust  themselves  to 
their  altered  surroundings.  Mere  reduction  In 
the  price  of  the  commool^  dealt  in  might  be 
dearly  paid  for  by  the  ruie  of  tocA  a  class  and 
the  absorption  of  control  over  one  commodity 
by  an  all  powerful  combination  of  capital  In 
any  great  and  extended  change  in  the  manner 
or  method  of  doing  business  u  seems  to  be  an 
loeTitable  oeoesslty  that  distress  and,  perhaps, 
mln,  shall  be  its  acGomidlsbmMit  Id  regard  to 
swoe  of  those  who  were  engaged  In  the  old 
methods.  A  change  from  stage  coaches  and 
canal  boats  to  railroads  threw  at  once  a  large 
number  of  men  out  of  employment;  changea 
from  hand  labor  to  tbat  of  machinery;  and 
from  operating  machinery  by  band  to  the  ap- 

Klicatlon  of  steam  for  sach  purpose  leave 
ehiod  them  forthetlmeanomberof  men  who 
must  seek  other  avenues  of  livelihood.  These 
are  misfortunes  which  seem  to  be  the  necessary 
accompaniment  of  all  great  industrial  changes. 
It  takes  time  to  effect  a  readjustment  oi  in- 
dustrial life  so  that  thoae  who  are  thrown  out  of 
their  old  employment,  by  reason  of  such 
changes  as  we  have  spoken  of,  may  find  op- 
portunities for  labor  in  otherdepartments  than 
tboseto  which  tlK7  have  been  accustomed.  It 
to  a  mlsforiune,  but  yet  In  such  oases  it  speme 
to  be  tbe  Inevitable  acoompaniment  of  ofaaoge 
and  Improvement. 

It  is  wholly  different,  however,  when  such 
changes  are  dected  by  enublnations  of  capital, 
whose  purpose  In  comldning  is  to  control  the 
production  or  mannfacture  of  any  perticolar 
article  In  the  maricet,  and  by  such  control  dic- 
tate the  price  at  which  the  article  shall  be  sold, 
the  effect  being  to  drive  out  of  business  all  the 
small  dealers  in  tbe  commodity  and  lo  render 
the  public  subject  to  the  decision  of  the  combl- 
netlonas  to*wiiat  price  shall  bepald  faf[824 
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tbe  article.  Id  tbis  light  it  la  DOt  material  that 
the  price  of  ao  article  may  be  lower.  It  ia  in  tbe 

£wer  of  tbe  combtDation  to  nlM  It,  aod 
t  leault  Id  any  event  ia  unfortuute  for  tbe 
country  by  deprivioK  It  of  the  wrricet  of  a 
large  Dumoer  of  amall  but  independent  dealers 
wbo  were  familiar  with  the  buBlnesa  and  who 
bad  spent  their  Urea  in  it,  and  who  supported 
tbemaelvea  and  their  familiea  from  tbe  email 
profits  realized  therein.  Whether  they  be  able 
to  find  other  avenues  to  earn  their  llvelibood  ia 
not  so  material,  because  it  is  not  for  the  real 
prosperity  of  any  country  tiiat  such  changes 
should  occur  which  restut  In  tranaferriDg  an 
independent  business  man,  the  head  or  his 
establishment,  smalt  though  it  might  be,  into  a 
mere  servant  or  agent  of  a  corporation  for  sell- 
Ine  tbe  commodities  which  he  once  manufac- 
tured or  dealt  In,  having  no  voice  Id  shaping  ibe 
businesa  policy  of  the  oompaoy  and  bound 
to  obey  orders  bsued  hy  others.  Kor  is  ft  for 
the  suMtaotial  interests  of  the  countiy  that  any 
one  commodity  should  be  within  tbe  sole  power 
and  subject  to  the  sole  will  of  one  powerful 
combination  of  capital.  Congress  baa,  so  far 
as  its  Jurisdiction  extends,  prohibited  all  con- 
tracta  or  comUnatlona  in  the  form  of  trusts 
miered  Intofw  the  purpose  of  restraining 
trade  and  commerce,  Thia  results  naturally 
flowing  from  a  contract  or  comtdnatlon  in  re 
straiot  of  trade  or  commerce,  when  entered 
into  by  a  manufacturlDg  or  trading  company 
such  as  above  stated,  while  differing  somewhat 
from  those  wbieb  may  follow  a  contract  to 
keep  up  transportatton  ratas  by  railroads,  are 
neveitbeless  of  tbe  same  nature  and  kind,  and 
the  contracts  themselves  do  not  so  far  differ  in 
their  nature  that  they  may  not  all  be  treated 
alike  and  be  condemned  in  common.  It  ia 
entirely  appropriate  generally  to  subject  cor- 
porationa  or  persons  engaged  in  trading  or 
manuracturlDg  to  different  rules  from  those 
applicable  to  railroads  iu  their  transportation 
business,  but  when  the  evil  to  be  remedied  ts 
similar  In  both  kinds  of  corporations,  such  as 
contracts  which  are  unquestionably  in  restraint 
of  trade,  we  see  no  reason  why  simtlar  rulea 
should  not  be  promulgated  in  regard  to  both, 
820jand  b^  be  covered  In  the  same  *8tatuie 
br  general  language  sufBclently  broad  to  in- 
Glndetbem  both.  We  see  oothlng  either  in  con- 
temporaneous bislory,  in  the  legal  situation  at 
the  time  of  the  passage  of  the  staiute.  In  its 
legislative  history,  or  in  any  general  difference 
in  the  nature  or  kind  of  tfaese  trading  or  manu- 
facturing companies  from  railroad  companies, 
which  would  lead  us  to  the  condtuton  that  it 
cannot  be  supposed  tbe  legislature  in  prohibit- 
ing tbe  makingof  contracts  in  reatralnt  of  trade 
Intended  to  indnde  railroads  within  the  pur- 
view of  that  act 

17eitber  la  the  statute,  In  our  judgment,  so 
uncertain  in  Its  meaning  or  its  languwe  so 
Ytgoe  Uiat  It  ought  not  to  be  held  applKable 
to  railroads.  It  problbita  oontracta,  comUna 
tkms,  etc.  In  restraint  of  trade  or  commerce. 
TransporuDg  commodities  is  commerce,  and 
If  from  one  state  to  or  through  asothcr  it  is 
Interstate  commerce.  To  be  reached  by  tbe 
Federal  statute  it  must  be  commerce  among 
the  aevaral  states  or  with  foreign  nations 
When  tbe  act  inrohlblts  contracts  in  restraint 
of  tnda  or  oommerce,  the  plain  meudng  of 
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the  language  used  inc^ludes  contracts  which  re- 
late to  either  or  both  subjects.  Both  trade  and 
commerce  are  Included  so  long  as  each  relates 
to  tbat  which  la  interatate  or  foreign,  Traoa- 
portlon  of  commodities  among  the  several 
states  or  with  foreign  nations  falls  within  the 
deacriptlon  of  tbe  words  of  the  staiute  with  re- 
gard to  tbat  subject,  and  there  Is  also  Included 
Id  that  language  that  kind  of  trade  In  commod- 
liiea  among  tbe  states  or  with  foreign  nations 
which  is  not  confined  to  their  mere  trassport*- 
tton.  It  indudea  their  purchase  and  aale.  Pie- 
dsely  at  what  point  in  the  coarae  sf  the  tndn 
in  V  manufacture  of  cmnmoditles  the  stataie 
may  have  effect  upon  them  m  upon  contracta 
relating  to  them  may  be  somewhiat  difficult  to 
determine,  but  interstate  transportatloa  nrf;> 
aenu  no  difflcnllles.  In  United  Siata  v.  B.  C. 
Kniaht  Co.  156  U.  B.  1  [89:  8861,  heretofore 
died.  It  was  In  substance  held,  rateratimE  the 
language  of  Mr.  Jostlce  Lamar  In  Kudr. 
Pearaom,  138  U.  8. 1  {SAi  846.  2  Inters.  Com. 
Rep.  882],  tbat  tbe  Intent  to  manufacture  or  ex- 
port  a  manufactured  article  to  foreign  nations 
or  to  send  it  to  another  state  did  not  determine 
the  time  when  tbe  arlide  or  product  passed 
from  the  oontrol  of  tbe  state  and  bdoiund  to 
•commeroe.  Tbe  dllBcnl^  In  deter-  [320 
mining  that  question,  however,  is  no  reason  for 
deoylDg  effect  to  language  which,  by  Its  terms, 

{>lBlnly  includes  the  transportation  of  commod- 
ties  among  the  Beverat  states  or  with  fordgn 
nations,  and  which  may  also  be  the  subject  of 
contracts  or  comblnaUons  In  lestrslntof  anch 
commerce.  The  difficult  of  tbeauMect,  aofar 
as  the  trade  In  or  the  manufacture  of  commod- 
ities is  concerned,  arises  from  the  limited  con- 
trol  wbicb  Congress  has  over  the  matter  of 
trade  or  manufacture.  It  was  said  by  Mr.  Jus- 
tice Lamar  in  Kidi  v.  Peanon,  tupra:  "If  li 
be  held  tbat  tbe  term  [commerce]  includes  the 
regulation  of  all  such  manufactures  as  are  In- 
teoded  to  be  the  subject  of  commercial  trans- 
actions Id  the  future,  it  Is  impossible  to  denj 
that  it  would  also  include  the  productive  in- 
dustries tbat  contemplate  the  same  thing.  The 
result  would  be  that  Congress  would  be  in- 
vested, to  the  exduslon  of  the  states,  with  the 
power  to  regulate,  not  only  maoufaetares,  but 
also  aarieulture,  h(»ticalture,  atock  raising, 
domesde  flsberles,  mlnlo^ln  short,  every 
branch  of  human  industry.^ 

In  the  Knigkt  Cfompanu  0<m,  tupra,  it  was 
said  that  this  statute  applied  to  monopolies  ia 
restraint  of  Interstate  or  International  trade  or 
commerce,  and  not  to  numojwlies  In  manufac- 
ture even  of  a  neoessuy  of  fife.  It  Is  leadily 
seen  from  these  esses  (hst  If  the  aot  does  not 
apply  to  the  transportation  of  commodities  by 
railroads  from  one  state  to  another  or  to  for- 
eign nations,  its  application  is  so  greatly  lim- 
ited tbat  the  whcde  act  might  as  wdl  be  held 
iDoperattve. 

Still  another  ground  fbr  holding  the  act  in- 
applicable ts  urged,  and  that  is  tnat  the  lan- 
guage covers  only  contracts  or  oombisationa 
like  trusts  or  those  which,  while  not  exactly 
trusts,  are  othemiee  of  the  same  form  or  nat- 
ure.  Tbis  Is  clearly  not  so. 

While  the  sUtute  prohibiu  all  combiaatloaa 
in  the  form  of  trusts  or  otherwise,  the  limita- 
tion is  not  confined  to  that  form  alone.  AD 
oombinattons  wtaldi  are  In  restraint  of  trade  ot 
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commerce  are  prohiUted,  vhetber  Id  the  form 
of  trusts  or  in  toy  other  form  wbatever. 

We  tbiok,  after  a  careful  examlaatlon,  that 
327]  the  'statute  covera,  aod  was  Intended  to 
cover,  common  carriers  by  railroad. 

Berond.  The  next  queaiion  to  be  dlscmaed 
Is  as  to  wbat  b  tbe  true  construcdon  of  the 
BUttuta,  aaaumlog  that  It  appHea  to  common 
carrim  by  railroad.  What  is  the  meaning  of 
tbe  language  as  used  io  the  statute,  that  "every 
contract,  comljiaation  in  the  form  of  trust  ur 
otherwise,  or  conspiracy,  in  reatralDt  of  trade 
or  commerce  among  tbe  aeveral  statas  or  with 
foreign  nations,  is  hereby  declared  to  be  ille- 
galf  la  it  confined  to  a  contract  or  combina- 
tion wbich  la  only  io  unreasonable  restraint  of 
trade  or  commerce,  or  does  It  include  what  tbe 
language  of  tbe  act  plainly  and  In  terms  cot- 
crs,— aU  contracts  of  that  nature? 

We  are  asked  to  regard  the  title  of  this  act 
aa  indicative  of  its  purpue  to  iudude  only 
those  contracts  vrbicb  were  unlawful  at  com- 
mon law,  but  wbich  require  the  sanction  of  a 
Federal  statute  in  order  to  be  dealt  with  in  a 
Federal  court.  It  Is  said  that  when  terms 
wbich  are  known  to  tbe  common  law  are  used 
in  a  Federal  statute  those  terms  are  to  be  given 
tbe  same  meaning  that  they  received  at  com- 
mon law.  and  that  when  the  language  of  the 


title  Is  "to  protect  trade  and  commerce  againat.  .been  a  gradaal  tboagh  great  alteration  fn  the 


unlawful  restraints  and  moDopolles,"  it  means 
those  restraints  and  monopolies  which  tbe  com- 
mon law  regarded  as  unlawful,  and  wbich 
were  to  be  prohibited  by  the  Federal  statute. 
We  are  of  opinion  that  the  language  used  in 
the  title  refers  to  and  tndudes  and  was  in- 
tended to  include  those  restraints  aod  monopo- 
lies wbich  are  made  ualawful  In  the  body  of 
tbe  slatuLc.  It  Is  to  tbe  statute  itself  that  re- 
sort must  be  bad  to  learn  the  meaning  thereof, 
though  a  resort  to  the  titie  here  creates  no 
doufot  about  the  meaning  of  and  does  not  al- 
ter tbe  plain  language  conUlned  in  its  text. 

It  is  DOW  with  much  ampllflcatlon  of  argu- 
ment urfied  that  the  statute  In  declaring  illegal 
evcr^  coQibination  io  the  form  of  trust  or  oth- 
erwise, or  cooapiracy  in  restraint  of  trade  or 
commerce,  does  not  mean  what  tbe  laogusfte 
used  therein  plainly  Imports,  but  that  it  only 
means  to  declare  Illeg^  any  such  contract 
which  is  In  unreasonable  restraint  of  trade, 
while  leaving  all  others  unaifected  by  tbe  pro- 
3281  visions  of  the*act;  that  tbe  common-law 
meaning  of  the  term  "contract  In  restraint  of 
trade"  includes  only  such  contracts  as  are  in 
unr«£rM)na&/«  restraint  Of  trade,  and  when  that 
term  ia  used  in  the  Federal  statute  it  is  not  in- 
tended to  Include  all  contracts  in  reatraiot  of 
trade,  but  only  those  which  are  In  nnteasraiahle 
restraint  thereof. 

The  term  is  not  of  ouch  limited  slgniflcation. 
Contracts  in  restraint  of  trade  bavelxen  known 
and  spoken  of  for  hundreds  of  years  both  in 
England  and  in  this  country,  and  the  term  in- 
cludes all  kinds  of  tbose  rootracts  which  in  fact 
xealrain  or  may  restrain  trade.  Some  of  audi 
contracts  have  been  held  void  and  uoeoforoe- 
able  In  the  courts  by  reason  of  their  restraint 
being  ooreasooable,  while  others  have  been 
held  valid  because  they  were  not  of  Ibat  na-; 
ture.  A  contract  may  he  in  restraint  of  trade 
and  still  be  valid  at  common  law.  Although 
valid,  it  ia  nevertheless  a  contract  In  restraint 
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of  trade,  aod  would  be  so  described  either  at 
common  law  or  etsewbere.  the  simple  use 
of  the  term  "contract  In  restramt  of  trade,"  all 
cootracta  of  that  nature,  whether  valid  or  oth- 
erwise, would  be  included,  and  not  aloue  that 
kind  of  contract  which  was  invalid  and  nnm- 
fonwable  as  being  in  unreasraable  reatraiot  of 
trade:  When,  .therefore,  the  body  of  an  act 
pronounces  as  Illegal  every  oootract  or  combi- 
nation in  restraint  of  trade  or  commerce  among 
tbe  several  states,  etc.,  the  plain  and  ordinary 
meaning  of  such  language  Is  not  limited  to  that 
kind  of  oootract  alone  which  la  in  unieasonaUe 
restraint  of  trade,  butallcoDlractsareincluded 
in  such  language,  and  no  exccptioo  or  limita- 
tion can  he  added  without  placing  in  tbe  act 
that  wbich  has  been  omitted  by  Congress. 

Proceeding,  however,  upon  the  theory  that 
the  statute  did  not  mean  what  its  plain 
language  Imported,  and  that  It  intended  in  ita 
prohibition  to  denounce  as  illegal  only  those 
contrasts  which  were  In  unreasonable  resbvlat 
of  trade,  tbe  courts  below  have  made  an  ex- 
haustive lovestigattoD  as  to  tbe  general  rules 
which  guide  courts  in  declaridg  contracts  to 
be  void  as  being  In  restraint  of  trade,  'and 
therefore  against  the  public  policy  of  the  coun- 
try. In  the  course  of  their  discus^on  *of  [329 
that  subject  thev  have  shown  that  there  has 


extent  of  tbe  liberty  granted  to  the  vendor  of 
property  in  agreeing,  as  part  consideration  for 
his  sale,  not  to  enter  into  the  same  kind  of  busl- 
nesB  for  a  certain  time  or  within  a  certain  ter- 
ritory. So  long  as  the  sale  wss  the  bona  fide 
eoDSideration  for  the  promise,  and  was  not 
made  a  mere  excuse  for  an  evasion  of  tbe  rule 
itself,  tbe  later  authorities,  both  In  England 
and  in  thts  country,  exhibit  a  strong  tendency 
towards  enabling  tbe  parties  to  make  such  a 
contract  in  relation  to  the  sale  of  property.  In- 
cluding an  agreement  not  to  enter  into  the 
same  kind  of  busJoess.  as  they  may  think 
proper,  snd  this  with  the  view  to  granting  to 
a  vendor  the  freest  op^rtunity  to  obtain  the 
largest  consideration  fOr  tbe  sale  of  that  wbich 
is  his  own.  A  contract  which  is  the  mere  ac- 
companiment of  the  sale  of  property,  and  thus 
entered  into  for  Uie  purpose  of  enhaucioEf  tbe 
price  at  which  the  vendor  sells  it,  wbich  in  ef- 
fect is  collateral  to  such  sate,  and  where  tbe 
main  purpose  of  the  whole  contract  la  accom- 
plished by  such  sale,  might  not  he  Induded, 
within  the  letter  or  splnt  of  the  statute  io 
question.  But  we  cannot  see  how  tbe  statute 
can  be  limited,  aa  it  has  been  by  the  courts  he- 
low,  without  reading  into  its  text  an  exception 
which  altera  the  natural  meaning  of  the  lan- 
guage used,  aod  that,  too,  upoo  a  most  ma- 
terial  point,  and  where  no  sofflcient  reason  is 
shown  for  believing  that  such  alteration  would 
make  the  statute  more  in  accord  with  the  in- 
tent of  tbe  lawmaking  body  that  enacted  it. 

The  great  stress  of  the  argument  for  the  de- 
fendants oD  this  branch  of  the  case  has  been 
to  show,  if  possible,  some  reason  in  the  Mtend. 
ant  drcumstaaces,  or  some  fact  existing  In  the 
nature  of  railroad  property  and  business,  opon 
which  10  found  the  claim  that  although  by  the 
language  of  the  statute  agreements  or  combi- 
nations in  restraint  of  trade  or  commerce  are 
included,  the  statute  really  means  to  declare 
Illegal  only  those  contracts,  etc,  wbkh  are  in 
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naKaaoasble  restratnt  of  trade.  In  order  to 
do  thU  the  defeodaats  call  attentioa  to  many 
facts  which  thej  have  alreadr  referred  to  ia 
tbelr  argument,  upon  the  polot  that  raflroada 
were  not  loduded  at  all  ia  the  sUtnte.  Tbey 
ualn  draw  atteotlon  to  the  fact  of  the  peculiar 
SSOj'nature  of  railroad  *proper^.  When  a 
nilroM  la  once  buUt,  It  ii  said,  U  moat  be  kept 
in  operatioo;  it  moat  tnuuport  property,  when 
Decenary  in  order  to  keep  its  buBloess,  at  the 
amalleat  price  and  for  the  narrowest  profit,  or 
even  for  no  profit,  provided  numlag  ezpeoses 
can  be  paidi  rather  than  not  to  do  the  work; 
that  rtUroad  property  cannot  be  altered  tm 
uaa  for  any  other  purpose,  at  leut  without 
ancb  loM  aa  may  fairly  be  called  destmcdve: 
that  competition,  while,  pcrhapa,  right  and 
proper  in  other  business,  simply  leads  lo  rail- 
road boajoess  to  fioanclBl  ruin  and  insolTencr, 
ftnd  to  the  operatUn  of  the  road  br  recelTen  m 
the  tnteiest  of  its  creditors  Inatead  of  In  that  of 
iu  owners  and  the  public;  that  a  cootest  be- 
tween a  receiver  of  an  insolvent  corporation 
and  one  which  Is  still  solvent  tends  to  rain  the 
latter  company,  while  being  of  no  benefit  to 
tba'former;  that  a  receiver  Is  only  bound  to 
pay  operating  expenses  so  be  can  compete  with 
the  solvent  company  and  oblige  it  to  come 
down  to  prices  Incompatible  with  any  prt^t 
for  tlie  work  done,  ana  nntfl  rnlu  overtakes  it 
to  the  destruction  of  Innocent  stockholders  and 
the  Impairment  of  the  public  interests. 

To  the  questioD  why  competition  should 
Becessarlly  be  conducted  to  sucb  an  extent  as 
to  result  u  this  relentless  and  conUnued  war, 
to  eventnate  only  la  the  floancial  ndo  of  one 
or  ftll  <rf  the  companies  Indulging  in  it,  the  an- 
•werfsmade  that  if  competing  railroad  com- 
panies  be  left  subject  to  the  tway  of  free  and 
unrestricted  compeUtion  the  reaults  above  fore- 
shadowed necessarily  happen  from  the  nature 
of  the  case;  that  oompetltloo  being  the  rule, 
each  company  will  aeck  burioeas  to  the  ezteat 
of  its  power,  and  will  ooderbfd  its  rival  In  or- 
der to  get  the  budneisfand  such  anderbldding 
will  act  and  react  upon  each  companr  until 
the  prices  are  so  reduced  u  to  make  it  impos- 
sible to  prosper  or  lire  under  them:  that  it  If 
too  much  to  ask  of  human  nature  for  one  com- 
pany to  insUt  upon  charges  sufflclently  high  to 
afford  a  reasonable  compensation,  and  while 
doing  so  to  see  Its  patrons  leave  for  rival  roada 
who  we  obtdnlng  Its  badness  by  offering  less 
rates  for  doing  It  than  can  be  afforded  and  a 
fair  profit  obtained  therefrom.  Sooner  than 
experience  ruin  from  mere  inanlLlon.  efforts  will 
3311*bemade  in  the  direction  of  moeting  tke 
underbidding  of  its  rival  until  both  shall  end 
In  rain.  The  only  reftigc^  It  Is  sidd.  from  this 
wtetcbed  end  lies  In  the  power  of  competing 
roads  agreeing  amoos  themselves  to  keep  up 
prices  for  transportation  to  such  sums  as  shall 
b^  reasonable  lo  themselves,  so  that  companies 
may  be  allowed  to  save  themselves  from  them- 
selves, and  to  agree  not  to  attack  each  other, 
but  to  keep  np  reasonable  and  living  ratea  for 
the  eerviees  performed.  It  Is  said  that  u  rall- 
roada  have  a  right  to  charge  reasonable  rates  It 
must  follow  that  a  contract  among  themseWea 
to  keep  up  their  charges  to  that  extent  Is  valid. 
Viewed  in  the  light  of  all  these  facts  it  is 
broadly  and  conftdenUy  asserted  that  it  Is  im- 
possible to  beUeve  that  CongrcM  or  any  other 
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iutelligent  and  honest  leglshttlre  body  could 
ever  have  intended  to  iucnide  all  contracts  or 
combinations  In  restraint  of  trade,  and  as  a 
consequence  thereof  to  prohibit  competing 
railways  from  agreeing  among  themselves  to 
keep  up  prices  for  tnaspowt^on  to  audi  n 
rale  as  sboold  be  fair  and  reasonable. ' 

These  arguments,  It  must  be  confessed,  bear 
with  much  force  upon  the  policy  of  an  act 
which  should  prevent  a  general  agreement 
upon  the  question  of  rates  among  competing 
railroad  compaDies  to  the  extent  simply  m 
maintaining  those  rates  which  were  reasonable 
and  fair. 

There  fa  another  dde  to  this  question,  how- 
ever, and  it  m^  not  be  amiss  to  refer  to  one  or 
two  facta  which  tend  to  somewhat  modify  and 
alter  the  light  in  which  the  subject  should  be 
regarded.  If  only  that  kiod  of  contract  which 
is  la  unreasonable  restraint  of  trade  be  wltbia 
the  meaning  of  the  statute,  and  declared  therein 
to  be  IllegaT,  it  is  at  once  apparent  that  the  sub- 
ject of  what  is  a  reasonable  rate  Is  attended 
with  great  UDcertainn'.  Whatisaproperstand- 
ard  by  which  to  judge  the  fact  of  reasonable 
rates?  Must  the  rate  be  so  hieh  as  to  enable 
the  return  for  the  whole  buslocBs  done  to 
amount  to  a  sum  aufBcIent  to  afford  the  shsre- 
bolder  a  folr  and  reasonable  pnrflt  upon  his 
investmentr  If  so,  what  Is  a  fair  and  reason- 
able profit?  That  depends  sometimes  upon  the 
risk  iDCurred,  and  the  rate  itself  differs  in  dif- 
ferent localities.  Which  is  the  one  to  which  ref- 
erence Is  to  be  made  as  the  standard?  Or  is  the 
*reasonablenees  of  the  profit  (o  be  limited  [332 
to  a  fair  return  opoo  the  capital  that  would 
have  been  snffldent  to  bufid  and  equip  the  road, 
if  honestly  expended?  Or  Isstill  another  stand- 
ard to  be  created,  and  the  rpasonableoess  of 
the  charges  tried  by  the  cost  of  the  carriage  of 
the  article  and  a  reasonable  profit  allow«l  on 
that?  And  In  auch  case  would  contribution 
to  a  linkiDg  fund  to  make  repairs  upon  the 
roadbed  and  renewal  of  caia,  etc,  be  assumed 
as  a  proper  item?  Or  ii  the  reaBonableness  of 
tlie  charge  to  be  tested  by  reference  to  the 
charges  for  the  iransportatlon  of  the  same  kind 
of  property  made  by  other  roads  similarly 
situated?  If  the  latter,  a  combination  among 
auch  roads  as  to  rates  would,  of  course,  furnish 
DO  means  of  answering  the  question.   It  is 

Suite  apparent,  therefore,  that  it  IseMeediaglj 
Ifflcult  te  formulate  even  the  terms  of  the 
rule  itself  which  should  govern  in  the  matter 
of  determining  what  would  be  reasonable  raiee 
for  transportation.  While  even  after  the  staod- 
ord  should  be  determined  there  is  sucb  au  in- 
flnUe  variety  of  facts  eaterlng  into  the  ques- 
tion of  what  b  a  reasonabte  rate,  no  matter 
what  aundard  Is  adopted,  that  any  ladtvldoal 
shipper  would  in  most  casea  be  apt  to  abandon 
the  effort  to  show  the  unreasonable  character 
of  a  charge,  aooner  than  hazard  the  great  ex- 
pense in  Ume  and  money  necessary  to  prove 
the  fact,  and  at  the  same  time  incur  the  illwlll 
of  the  road  ludf  In  all  tats  future  dealings  with 
It  To  say,  therefore,  that  the  act  ezeludea 
agreemeots  which  axe  not  la  unreawwable  n- 
straiot  of  trade,  and  which  tenddmp^to  keep 
tip  reasonable  rates  for  transportatton.  Is  mo- 
stantially  to  leave  the  queallon  of  leasonaMo- 
nesB  to  uie  companies  themselves. 
1   It  must  also  be  lemembered  that  r^waya 
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are  pnblto  corpomtlons  orff&nfzed  for  public 
porposei,  granted  valuable  fraDChlaea  aod 
privllegea,  among  wblch  the  right  to  lake  the 
prfvaie  property  of  the  citizen  in  invitum  b 
not  the  least  (Cheroktt  Nation  t.  Southern 
KantatR  Co.  186  IT.  S.  641,  657  [84:  295.803]); 
that  many  of  them  are  the  dooees  of  large 
tracts  of  public  lands  and  of  fcif  U  of  money  by 
mUDlcipal  corporatloni,  and  that  tbey  all  pri- 
marily  owe  duties  to  the  public  of  a  higher 
nature  even  than  that  of  earning  laree  dividends 
333]  for  their  Shareholders.  The  businfsa 
which  the  railroads  do  is  of  a  public  nature 
closely  afTectlog  almost  all  classes  In  the  com- 
munity—the farmer,  the  artisan,  the  manufac- 
turer,-and  the  trader.  It  is  of  such  a  public  ua^ 
ture  that  it  may  well  be  doubted,  to  say  tbe 
Inst,  whether  any  contract  which  imposes  aoy 
restraint  upon  its  business  would  not  be  preju- 
dicial to  the  public  Interest. 

We  recognize  the  argument  upon  tbe  part 
of  tlie  defendants  that  restraint  upon  tbe  busi- 
ness of  railroads  will  not  be  prejodlcial  to  the 
public  interest  so  long  as  such  restraint  pro- 
vides for  reasonable  rates  for  transportation 
and  prevents  the  deadly  competition  so  liable 
to  result  In  tbe  rain  of  the  roads  and  to  thereby 
Impair  there  usefulness  to  tbe  public,  and  In 
that  way  to  prejudice  the  public  interest.  Bat 
it  must  be  remembered  that  these  results  are 
by  no  means  admitted  with  unanimity;  on  tbe 
eootrary,  tbey  are  earnestly  and  warmly  denied 
on  the  part  of  the  public  and  by  those  who  as- 
sume to  defend  its  interests  both  !□  and  out  o( 
CoDgress.  Competition,  they  urge,  is  a  neces- 
sity for  .the  purpose  of  aecutug  In  the  end  Just 
and  proper  rales. 

It  waa  said  in  GiSm  ChnteUdated  Go*  Go. 
180  n.  8.  m,  408  [82: 979,  9841.  by  Mr.  Chief 
Justice  Fuller,  as  follows:  "The  supply  of 
illuminating  gas  is  a  busioess  of  a  public 
nature  to  meet  a  public  necessity.  It  Is  not  a 
buaineBS  like  that  of  an  ordinary  corporation 
engaged  in  the  manufacture  of  articles  that 
mar  be  fumisbed  1^  Individual  effort  New 
Oruam  Oa^ffht  Oa,  v.  Louitiana  Light  <fi  ff. 
P.  <t  Mfg.  Co.  115  n.  8.  660  [29:616]:  Lovit- 
TilU  Ga$  Co.  Citizene  Ga^ighi  Co.  lift  U.  8. 
688  [28:  610];  Shepard  T.  3/Hwaukee  GariigAi 
Co.  6  Wis.  680  [70  Am.  Dec.  479];  Chicago  Ga$- 
light  A  a  Co.  V.  People's  Gadigftt  A  C.  Co.  121 
HI.  680;  at.  LouiB  ▼.  8t.  Louis  Gadight  Go. 
70  Mo.  69.  Hence,  while  it  is  justly  urged 
that  ihoae  rules  wblch  say  that  a  given  con* 
tract  is  against  public  policy  should  not  be  ar- 
bitrarily extended  so  as  to  interfere  with  the 
freedom  of  contract  { Printing  A  N.  Segittering 
Co.  T.  Sampson,  L.  R.  19  Eq.  462).  yet.  In  the 
instance  of  business  of  such  a  character  that  It 
presumably  cannot  be  restrained  to  any  extent 
whatever  without  prejudice  to  thepobllcinter- 
334]  est,  courts  decline  to  enforce  or  *sustatn 
contracts  Imposing  such  restraint,  however  par- 
tial because  in  contravention  of  public  poll<^. 
This  subject  is  much  considered,  and  Uie  au- 
thorities died.  iuTPiiif  Virginia  Tranap.  Co.  v. 
Ohio  Biver  Pipe  Line  Co.  82  W.Va.  e00[46  Am. 
Bep.  527J;  CSiieago  Gadight  A  C.  Co.  r.  PeoMt 
Gaslight  d  C.  Q>.  121  HI.  680;  Western  U. 
Teteg.  Co.  v.  American  U.  Teleg.Oo.  65  Oa.  160 
[38  Am.  Rep.  781]. 

It  Is  true  Id  the  ffiUs'  Case  there  was  a  special 
statute  which  prohibited  the  oompany  fttm 
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entolng  Into  any  consolldatloD,  comblnatloD 
or  contract  with 'any  other  gas  company  what^ 
ever,  and  It  was  provided  that  any  attempt  to 
do  so  or  to  make  such  combination  or  contract 
should  be  utterly  null  and  void.  Tbe  above 
extract  from  the  opinion  of  the  court  Is  made 
for  tbe  purpose  of  showing  the  difference  which 
exists  between  a  private  and  a  public  corpora- 
tion; that  kind  of  a  pobHe  corporation  whldi 
while  doing  business  for  remunerattoo  is  yet  so 
connected  hi  interest  with  the  public  as  to  give 
a  public  cbaracter  to  its  busioess,  and  it  Is  seen 
that  while,  in  the  abseoce  of  a  statute  prohib- 
iting them,  contracts  of  private  individuals  or 
corpontions  tondiing  upon  restrainta  in  trade 
must  be  unreasonable  in  their  nature  to  be  held 
void,  different  considerations  obtain  in  the  case 
of  public  corporations  like  those  of  railroada 
where  it  well  may  be  that  any  restraint  upon  a 
business  of  tbst  character  as  affecting  its  rates 
of  transportation  must  thereby  be  prejudicial 
to  tbe  public  interarts. 

The  plaintiffs  are,  however,  under  no  ob1l> 
gallon  in  order  to  maintain  this  action  to  show 
that  by  the  common  law  all  agreements  among 
competing  railroad  companies  to  keep  up  ratea 
to  such  as  are  reaaonable  were  void  as  in  re- 
straint of  trade  or  commerce.  There  are  many 
cases  which  look  Id  that  direction  if  they  do  not 
precisely  decide  that  point  Some  of  them  are 
referred  to  in  the  opinion  in  the  Consolidated 
Gas  Companj/  Case,  above  dted.  Tbe  case  of 
Slogtd  Steamship  Gompanjf  v. McGregor,  L.R  21 
Q.  6.  Dlv.  644,  L.  R.  28  Q.  B.  Dlv.  SM  [1891] 
A.  C.  25,  hsB  been  cHrd  by  the  courts  below 
as  holding  In  prlDciple  that  contracts  of  this  na- 
ture are  valid  at  common  law.  The  seree- 
ment  held  valid  there  was  *an  agTeemeDt[38K 
for  lowering  rates  of  traasporlaiton  among  the 
parties  thereto,  and  it  was  entered  Into  Sot  the 
purpose  of  driving  out  of  trade  rival  steam- 
ships Id  order  that  thereafter  the  rales  might 
be  advanced.  Tbe  English  courts  held  ihat 
tbe  agreement  was  not  a  conspiracy,  and  that 
It  waa  valid,  althou^  tbe  lesolt  aimed  at  was 
to  drive  a  rival  out  of  tbe  field,  benuae  solong 
as  tbe  injuiT'  to  such  rival  waa  not  tbe  sow 
reoson  for  tbe  agreement,  but  selF-lDterest  the 
predominating  motive,  there  was  nothing 
wrong  in  law  with  an  agreement  of  that  bind. 
But  assamiDg  that  agreements  of  this  nature 
are  not  void  at  common  law,  and  that  the  vari- 
ous cases  cited  by  tbe  learned  courts  below 
show  it,  the  answer  to  tbe  statement  of  tfaetr 
vaHdity  now  is  to  be  found  in  tiie  terms  of  the 
statute  under  conslderatiOD.  Tbe  provisions 
of  the  Interstate  commerce  act  relating  to 
reasonable  ratea,  discriminations,  etc.,  do  not 
authorize  such  an  agreement  as  this,  nor  do 
they  author^  any  other  agreements  which 
would  be  Inoonsfstent  with  uie  provUona  of 
tbiaaet  v 

The  general  reasons  for  holding  agreements  \ 
of  this  nature  to  be  invalid  even  at  common 
law,  on  tbe  part  of  railroad  companies  are'' 
quite  strong,  ft  not  entirely  conclusive. 

GonsideriDg  the  public  cbaracter  of  such  cor- 
porations, Uie  privlleitea  and  f  rancblBea  which 
tbey  have  received  from  the  public  lo  order 
that  they  might  transact  business,  and  bearing 
In  mind  how  closely  and  immediately  the  ques> 
lion  of  ratea  for  txansportatlon  affects  the 
whole  public,  it  may  be  niged  Chat  Congress 
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had  in  mfad  ill  tbe  difficulties  which  we  have 
before  taggeated  of  proving  the  uareasoDnbte- 
neas  of  tbe  rate,  and  might.  In  coDslderaliooof 
all  the  drcumstancea,  have  deliberately  de- 
dded  to  prohibit  all  agreements  and  contbioa- 
tlona  In  leatraiDt  of  tnue  or  commerce,  regard- 
less of  tbe  question  whether  such  agreements 
were  reasonable  or  the  reverse. 

It  is  true  that,  as  toamajorliyttfthoseliviog 
along  its  line,  each  railroad  is  a  monopoly. 
UpoD  the  subject  now  under  condderatioD  it 
Is  well  said  by  Judge  Oliver  P.  Shiras.  United 
States  district  court  Judge,  northern  district  of 
Iowa,  In  hla  veir  able  dissenting  opinion  in 
this  case  in  the  Uuiled  States  circuit  court  of 
appeals,  as  follows: 

330]  *"As  to  tbe  majority  of  the  community 
living  along  its  line,  each  ra'ilway  company  has 
a  monopoly  of  tb«>  business  demanding  trans- 
portatioD  as  one  of  its  elements.  By  reason  of 
this  fact  the  action  of  the  corporation  in  estab- 
lishing tbe  rales  to  be  charged  largely  influences 
tbe  net  profit  coming  to  tbe  farmer,  tbe  manu- 
facturer, and  the  merchant,  from  tbe  sale  of  the 

firoducts  of  tbe  farm,  tbe  workshop,  and  manu- 
actory,  and  of  tbe  merchandise  puroliased  and 
resold,  and  also  largely  influences  tbe  prioe  to 
be  paid  by  everyone  wbo  consumes  any  of  the 
moperty  transported  over  tbe  line  of  railway, 
lliere  is  no  other  line  of  business  carried  on  in 
onr  midst  which  Is  so  intimately  connected 
with  tbe  public  as  that  conducted  by  tbe  rail- 
ways of  the  country.  ...  A  railway  cor- 
poration engaged  in  the  transportation  of  tbe 
persons  and  proper^  of  Ihc  community  is  al- 
ways carzyiog  on  a  poUic  business  which  at 
all  times  directly  affects  the  pnbllc  welfare. 
All  contracts  or  combinations  entered  into  be- 
tween railway  corporations  intended  to  regu- 
late the  rates  to  be  charged  the  public  for  the 
service  reodcred  must  of  necessity  affect  tbe 
public  interests.  By  reason  of  this  marked 
distinction  existing  between  enterprises  iober- 
enlly  public  in  their  character  and  those  of  a 

Srivate  nature,  and  further  by  reason  of  the 
ifference  between  private  persons  and  corpo- 
rations engaged  In  private  pursuits,  wbo  owe 
no  direct  or  primary  duty  to  the  public  and 
public  corporations  created  for  tbe  express  pur- 
pose of  carrying  on  public  enterprises,  and 
which,  in  consideration  of  tbe  public  powers 
exerdsed  in  their  behalf,  are  noder  oUigatloo 
to  carry  on  the  work  intrusted  to  their  man- 
agement primarily  in  tbe  interest  and  for  tbe 
benefit  of  tbe  community,  it  seems  clear  to  me 
that  tbe  same  test  is  not  applicable  to  both 
classes  of  business  and  corporations  in  deter- 
mining  tbe  validity  of  contracts  and  combina- 
tiona  entered  into  by  those  engaged  therein. 
.  .  .  In  tbe  opinion  of  tbe  court  are  found 
citations  from  the  reporis  of  the  Interstate 
Commerce  Commission  in  which  are  depicted 
the  evils  that  are  occasioned  to  the  railway 
companies  and  the  public  by  warfares  over 
rate  charges,  and  the  advantages  that  are 
gained  in  many  directloDS  by  peeper  conference 
and  concert  of  action  among  the  competing 
337]  *lfnea.  It  may  be  entirely  true  that  as 
we  proceed  In  tbe  development  of  tbe  policy  of 
public  control  over  railway  trafilc,  methods 
will  be  devised  and  put  in  operation  by  legis- 
lative enactment  whereby  railway  compaoies 
and  the  public  may  be  protected  a^ost  ihe 
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evils  arising  from  unrestricted  competition  aod 
from  rate  wars  which  unsettle  Ibebuslnesa  of 
the  community,  but  I  fait  to  perceive  tbe  force 
of  tbe  argument  that  because  railway  com- 
panies t/irough  their  own  action  emm  rvitt  to 
tAenueless  and  the  public  by  mdden  cbaoKca 
or  reductions  in  tariff  rates  they  must  be  per 
mitted  to  deprive  the  community  ofthe  benefit 
of  competition  iu  securing  reasonable  rates  for 
tbe  transportation  of  the  products  of  the 
country.  Competition,  free  and  unrestricted, 
is  the  general  rule  which  governs  all  tbe  ordi- 
nary business  pursuits  and  transactions  of  Iif& 
Evils,  as  well  as  benefits,  result  tberef rom.  In 
tbe  fierce  beat  of  competition  the  stronger 
competitor  may  crush  out  tbe  weaker;  fluctua- 
tions in  prices  may  be  caused  that  result  in 
wreck  and  disaster;  yet,  balancingtbe  beoeflla 
as  against  the  evils,  tbe  law  of  competition  re- 
muins  as  a  controlling  element  in  tbe  bosioeaa 
world.  That  free  and  unrestricted  comped* 
tion  in  tbe  matter  of  railroad  cliar:gei  may  be 
productive  of  evils  does  not  militate  against 
tbe  fact  that  such  is  the  law  now  governing 
tbe  subject.  No  law  can  be  enacted  nor  sys- 
tem be  devised  for  the  control  of  human  affairs 
that  in  lis  enforcement  does  not  produce  some 
evil  results,  no  matter  bow  beneficial  ita  goh 
eral  purpose  m»  be.  There  are  bnwfita  and 
there  are  evils  wtiich  result  from  tbe  opentloo 
of  tbe  law  of  free  competition  between  railway 
companies.  The  time  mar  come  when  tbe 
companies  will  be  relieved  from  the  operation 
of  this  law,  but  they  cannot,  by  combination 
and  agreements  amonglthemselvea,  hnng  about 
this  change.  Tbe  fact  that  tbe  prorlaiooa  of 
tbe  interstate  commerce  act  may  nave  changed 
in  many  respects  the  conduct  of  the  companies 
in  the  carrying  on  of  tbe  public  busioesa  they 
are  engaged  in  does  i>ot  show  that  it  was  tbe 
intent  of  Congress,  in  tlie  enactment  of  ttiat 
statute,  to  clothe  railway  companies  with  the 
right  to  combine  together  for  the  purpose  of 
avoiding  the  effects  of  competition  on  tbe  sub- 
ject of  rates." 

*The  whole  opinion  is  a  remarkably  [838 
strong  presentation  of  tbe  views  of  tbe  learned 
Judge  wbo  wrote  iL 

Still,  again,  it  is  answered  that  the  effeclsof 
free  competition  among  railroad  companies,  as 
described  by  tbe  counsel  ftH*  tbe  companies 
themselves  In  tbe  course  of  their  argument, 
are  greatly  exaggerated.  According  to  that 
argument,  the  moment  an  agreement  of  this 
nature  is  prohibited  tbe  railroads  commence  to 
cut  their  rates,  aod  they  cease  only  with  their 
utter  floanctal  ruin,  leaving,  perhaps,  one  to 
raise  rates  indefinitely  when  its  rivals  have 
been  driven  away.  It  is  aald  that  tbla  Is  a 
most  overdrawn  statemeat.  and  that  while  ab- 
solutely free  competition  may  have  in  some  in- 
stances and  for  a  time  resulted  In  iniuiy  to 
some  of  the  railroads,  it  is  not  at  all  clear 
that  tbe  general  result  baa  been  other  than 
beneficial  to  the  whole  public,  aod  ooc  In  tbe 
lone  run  detrimental  to  the  prosperity  of  tbo 
ro^s.  It  is  matter  of  common  knowledge 
that  agreements  as  to  rates  have  been  contin- 
ually made  of  late  years,  and  that  complaiota 
of  each  company  In  regard  to  the  violatioo  of 
such  agreements  by  Its  rivals  have  been  fre- 
quent and  perslstenL  Rate  wars  go  oa  aoC- 
wlthataoding  any  agreement  to  tbe  contrary, 
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iDd  tbe  straggle  for  business  among  competiog 
xmds  keeps  on,  and  in  tbe  nature  of  tbiogs 
ivill  keep  on,  any  alleged  agreemeDt  to  the 
^Dtrary  notwithatandiog,  and  it  is  only  by 
:he  exercise  of  good  sense  and  by  tbe  pres- 
mce  ot  a  commoD  interest  tbat  railroads, 
ivitbout  entering  into  anjr  affirmatiTe  agree- 
ment Id  regard  thereto,  will  keep  witbio  tbe 
limit  of  exactlne  a  fair  and  reasonable  return 
Tor  services  ren<»red.  These  agreements  have 
□ever  been  found  really  effectual  for  .any  ex- 
tended period. 

Xhe  loterstate  Commerce  Commission,  from 
wboee  reports  quotations  have  been  quite  freely 
made  by  counsel  for  tbe  purpose  of  proving 
tbe  views  of  its  learned  members  in  regard  to 
this  subject,  baa  never  distinctly  stated  tbat 
agreements  among  competing  railroads  to 
maintain  prices  are  to  be  commended,  or  tbat 
tbe  geneml  effect  Is  to  be  regarded  as  bene- 
ficial. They  bare  stated  In  their  fourth  anoDal 
report  tbat  competition  may  degenerate  Into 
rate  wars,  and  ibnt  such  wars  are  as  unsetiliog 
330]  to  tbe  business  of  tbe  countrv  *as  they 
are  mischievous  to  tbe  carriers,  and  tbat  tbe 
spirit  of  existing  law  Is  against  tbem.  Tbey 
then  add:  "  Agreements  between  railroad 
compaoies  which  from  time  to  time  tbey 
bare  entered  Into  with  a  view  to  prevent  such 
occarrmcea  have  never  been  found  effectual, 
and  for  the  very  sufficient  reason  that  the 
mental  reservations  in  forming  tbem  have 
been  quite  as  numerous  and  more  fofluential 
than  toe  written  stipulations."  It  would  seem 
true,  iberefore.  tbat  there  is  no  guaranty  of 
flnanciol  health  to  be  found  in  entering  Into 
agreements  for  tbe  maintenance  of  rates,  nor 
is  financial  ruin  or  Insolvency  tbe  necessary 
result  of  their  absence. 

The  claim  tbat  tbe  company  has  tbe  right 
to  charge  reasonable  rates,  and  tbat,  there- 
fore, it  baa  tbe  right  to  enter  into  a  combina- 
tion with  compettos  roads  to  maintain  such 
rates,  cannot  be  admitted.  Tbe  conclusion 
does  not  follow  from  an  sdmlsslon  of  tbe 
premise.  Wbat  one  company  may  do  in  tbe 
way  of  charging  rea<>0Dable  rales  is  radically 
different  from  entering  into  an  agreement 
with  other  and  competing  roads  to  keep  up 
the  rates  to  tbat  point.  If  there  be  any  com- 
petltioD  ibe  extent  of  tbe  charge  for  tbe  ser- 
vice will  be  seriously  affected  by  tbat  fact. 
Competition  will  Itself  bring  charges  down 
to  what  msy  be  reasonable,  while  in  tbe  case 
of  an  agreement  to  keep  prices  up,  compeiltion 
is  allowed  no  play;  it  Is  shut  out,  and  tbe 
rate  is  practically  fixed  by  tbe  companies 
tbemselvea  by  virtue  of  the  agreement,  so  long 
as  they  abide  by  iu 

As  a  resnlt  of  this  review  of  tbe  situation, 
we  find  two  very  widely  divergent  views  of 
tbe  effects  which  might  be  expected  to  result 
from  declaring  Illegaralt  contracts  in  restraint 
of  trade,  etc.;  one  side  predicting  floancial 
disaster  and  ruin  to  competing  railroads,  in- 
cluding tberefaiy  tbe  ruin  ot  shareholders,  tbe 
destruction  of  immensely  valuable  properties, 
and  the  consequent  prejudice  to  the  public  in- 
terest; while  on  the  other  ride  predictions 
equally  earnest  are  made  tbat  no  such  mourn- 
ful results  will  follow,  and  it  is  urged  that 
there  Is  a  necessity.  In  order  tbat  the  public  in- 
terests may  be  nirly  and  justly  protected,  to 
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allow  free  and  open  competition  among  rall- 
roada  upon  tbe  subject  of  tbe  rales  for  tbe 
transportation  of  persons  and  property. 

*The  arguments  which  have  been  ad-  [340 
dressed  to  us  against  the  locltision  of  all  con- 
tracts in  restraint  of  trade,  as  iwovlded  for  by 
the  language  of  the  act.  have  been  based  upon 
tbe  alleged  presumption  that  Congress,  not  with- 
standing tbe  language  of  tbe  act,  could  not 
bare  intended  to  embrace  all  contracts,  but 
only  such  contracts  as  were  in  unreasonable 
restraint  of  trade.  Under  these  circumstances 
we  are,  therefore,  a^ed  to  hold  that  tiie  aot 
of  Congress  excepts  contracts  which  are  not  in 
unreasonable  restraint  of  trade,  and  which 
only  keep  rates  up  to  a  reasonable  price,  not- 
withstanding the  language  of  the  act  makes 
no  such  exception.  In  other  words,  we  are 
ssked  to  read  into  the  act  by  way  of  judicial 
legislation  an  exception  tbat  is*  not  placed 
there  by  the  law-making  Inancb  of  tbe 
government,  and  this  Is  to  be  done  upon  the 
theory  that  the  impolicy  of  audi  l^eislation  is 
so  clear  tbat  It  cannot  be  supposed  Congress 
intended  tbe  natural  import  of  the  language  it 
used.  This  we  cannot  and  ought  not  to  do. 
That  impolicy  is  not  so  clear,  nor  are  the  rea- 
sons for  the  exception  so  potent,  as  to  permit  us 
to  interpolate  an  exception  into  tbe  language  of 
tbe  act,  and  to  thus  materially  alter  its  meaning 
and  effect.  It  may  be  that  tbe  policy  evidenced 
by  tbe  passage  of  the  act  itseli  will,  if  carried 
out,  result  in  disaster  to  tbe  roads  and  in  a 
failure  to  secure  the  advantages  sousht  from 
aucb  legislation.  Whether  that  will  be  the 
result  or  not  we  do  not  know  uid  cannot  piv- 
diet.  These  conslderatlotis  are,  however,  not 
for  us.  If  the  act  ought  to  be  read  as  con- 
tended for  by  defendants.  Congress  is  tbe 
body  to  amend  it  and  not  Uils  couri.  by  a 
process  of  judicial  legislation  wholly  unjusti- 
fiable. Large  numbers  do  not  agree  that  tbe 
view  taken  by  defendants  Is  sound  or  truein 
substance,  ana  Congress  may  and  very  proba- 
bly did  share  in  that  belief  In  passing  the 
act.  Tbe  public  policy  of  tbe  government  is 
to  be  found  in  its  statutes,  and  wnen  they  have 
not  directly  spoken,  then  In  tbe  decisions  of 
the  courts  and  tbe  constant  practice  of  tbe 
government  officials;  but  when  tbe  lawmaking 
power  speaks  upon  a  particular  subject,  over 
which  it  has  constitutional  power  to  legislate, 
pnblfc  policy  In  such  a  case  Is  wbat  the  statute 
enacts.  If  the  law  prohibit  any  contract  or 
*combination  in  restraint  of  trade  or  [341 
commerce,  a  contract  or  combination  made  In 
violation  of  such  law  Is  void,  whatever  may 
have  heen  theretofore  decided  by  the  courts  to 
have  been  the  public  policy  of  the  country  on 
that  subject. 

Tbe  conclusion  which  we  have  drawn  fran  \ 
theexaminatlon  above  made  into  tbe  question  I 
before  us  is  tbat  tbe  an  ti  trust  act  applies  to  | 
railroads,  and  tbat  it  renders  illegal  alt  agree-  I 
ments  whlcb  are  In  restraint  of  trade  or  com-  I 
merce  as  we  have  above  defined  tbat  ezpres-  / 
slon,  and  tbe  question  then  arises  whether  the' 
agreement  before  us  Is  of  tbat  natnre. 

Although  the  case  ia  heard  on  bill  and  an- 
swer, thus  making  It  necessary  to  assume  the 
truth  of  tbe  allegations  In  tbe  answer  which  are 
well  pleaded,  yet  the  legal  effect  of  tbe  agree- 
ment itself  cannot  he  altered  by  the  answer. 
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not  can  iti  violaUoo  of  law  be 'made  ralld  hy 
aUc^tions  of  good  iDtantioQ  or  of  desire  to 
■Im^y  malntafn  reasonable  rates;  nor  can  the 
plaintiffs'  allegations  as  to  the  Intent  with 
which  the  agreement  was  entered  into  b^  re- 
inrded,  ai  nmi  tnteitt  la  dented  on  the  part  of 
the  defendanti;  and  If  the  Intent  allured  Id  the 
IriU  were  a  neoessai;  fact  to  be  proved  in  order 
to  maintain  tiie  suit,  the  bill  would  have  to  be 
dismissed.  In  tbe  view  we  have  taken  of  the 
qnesdott,  the  intent  alleged  br  the  govemment 
is  not  neoeasaiy  to  be  proved.  Tbe  question 
la  0D6  of  law  In  ngaid  lo  tbe  meanina  and  ef- 
fect of  tbe  agieemcDt  Itaelf,  namely:  Does  the 
agreement  ratrain  trade  or  commerce  In  uiy 
way  so  as  to  be  a  violation  of  the  act?  We 
have  DO  doubt  tbat  it  does.  Tbe  agreement  on 
Its  face  recites  that  it  Is  entered  Into  "for  tbe 
purpose  of  mutual  protection  by  establiahinff 
and  maintaining  reasonable  rates,  rules,  and 
xegulattons  en  all  freight  traffic,  both  through 
and  local."  To  that  eod  the  association  Is 
fwmed  and  a  body  created  which  is  to  adopt 
rates,  which,  when  agreed  to.  are  to  be  the 
govenilag  rates  for  all  the  compaolM,  and  a 
violatioD  of  which  subjects  tbe  defaulting  com- 
pany to  the  payment  of  a  penalty,  and  although 
the  parties  nave  a  right  to  withdraw  from  Ue 
agreiement  on  giving  thirty  daysT  notice  of  a 
deslr«aotodo,yrt  while  in  force  andassamlng 
It  to  be  lived  up  to,  there  can  be  no  doubt  that 
342]  *its  direct,  immediate,  and  necessary 
effect  Is  to  put  a  restraint  upon  trade  or  com- 
merce as  described  in  tbe  act. 

FV>r  these  reasons  tbesultof  the  government 
can  be  maintained  without  proof  of  the  alle- 
gation that  the  agreement  was  entered  Into  for 
ihe  purpose  of  restrainiDg  trade  or  commerce 
or  for  maintaining  rates  above  what  was  rea- 
sonable. Tbe  necessary  effect  of  tbe  agree- 
ment is  to  restrain  trade  txr  commerce,  no  mat- 
ter what  the  Intent  was  on  the  part  of  those 
who  signed  it. 

One  or  two  subsidlaiy  questions  runaio  to  be 
decided. 

It  Is  said  that  to  grant  tbe  Injunction  prayed 
for  in  this  case  is  to  give  tbe  statute  a  retroac- 
tive effect;  that  the  contract  at  the  time  it  was 
entered  into  was  not  prohibited  or  declared  Ille- 
gal by  the  statute,  as  it  bad  not  then  been 
passed;  and  to  now  enjoin  the  doing  of  an  met 
which  was  l^al  at  tbe  time  It  was  done  would 
be  improper.  We  give  to  the  law  no  retroac- 
tive effect  Tbe  agreement  in  question'  Is  a 
continuing  one.  The  parties  to  It  adopt  cer- 
tain machinery,  and  agree  to  certain  methoda 
for  the  purpose  of  estaolishing  and  maintain- 
ing in  the  future  reasonable  rates  for  transpor- 
UUon.  Assuming  tnch  action  to  have  been  le- 
gal at  the  time  the  agreement  was  first  entered 
into,  the  continuation  of  tbe  agreement,  after 
It  has  been  declared  to  be  illegal,  becomes  a 
violation  of  the  act.  The  statute  prohibits  the 
continuing  or  entering  into  such  an  agreement 
for  Uie  future,  and  If  the  agreement  be  con- 
tinued It  then  becomes  a  violation  of  the  act. 
There  Is  nothingof  an  txpM  facto  character 
about  the  act.  The  dvll  remedy  by  injunction 
and  the  liability  to  punishment  under  tbe 
criminal  provisions  of  tbe  act  are  entirely  dis- 
tinct, and  there  can  be  no  question  of  any  act 
being  regarded  as  a  violatton  of  the  statute 
which  ooconed  befora  It  was  pasaed.  After 
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its  passage,  If  the  law  be  vlohtted,  tbe  parties 
violating  it  mav  render  themselves  liable  to  ba 
punished  criminally;  but  not  otherwise. 

It  is  also  argued  tbat  the  United  States  have 
DO  standing  lo  court  to  maintain  this  biU:  that 
they  have  no  pecuniary  interest  In  the  resolt  of 
the  litigation  or  In  tbe  question  to  be  dedded 
by  the  court.  We  think  tbat  the  4th  section  ot 
*the  act  invests  the  government  with  full  (348 
power  and  authority  to  bring  such  an  action  as 
this,  and  if  the  facts  be  proved,  an  Injnnction 
should  issue.  Coo  greet  having  the  control  of 
interstate  commerce^  has  also  the  du^  of  pro- 
tecting it,  and  It  Is  entirely  competent  for  that 
body  to  give  the  remedy  by  Injunction  as  mora 
efficient  than  any  other  civU  remedy.  Tbe  sub- 
ject Is  fully  and  ably  discussed  In  tbe  case  of 
BtJ)a$,  m  n.  S.  &e4[30:l093J.  See  also 
(Xneinnati  IT.  0.  A  T.  P.  R.  Go.  v.  Intentata 
Commerce  Oommimion,  16S  U.  S.  184  [40:  835, 
Sinters.  Com.  Rep.  8911;  Texas  dt  P,  S.  Co. 
V.  Interwtate  Camtneree  (hmmitti»n,  103  U.  S. 
197  [40:  940,  6  Inters.  Com.  R^.  405]. 

For  the  reasons  glvei^  the  deereea  cf  tke 
United  BUiUm  Circuit  Court  ^  AmtdU  and  of 
the  Circuit  Court  for  the  JMetriet  <if  Katmu 
must  be  Tttertei.  and  the  case  remanded  to  the 
circuit  court  for  further  proceedings  in  «»»- 
fonul^  Willi  this  ofrinkm. 

Mr.  Justice  WUte  dissenting: 

It  is  unnecessary  to  refer  to  the  autboritiea 
showing  that  although  a  contract  may  in  some 
measure  restrain  trade,  it  is  not  for  that  reason 
void  or  even  vi^able  unless  the  restraint 
which  it  pfoducea  be  onreasonatde.  The  opin- 
ion of  the  coort  concedes  this  to  be  the  settled 
doctrine. 

The  contract  between  the  railway  companies 
wbicb  the  court  holds  to  be  void  because  It  is 
found  to  violate  tbe  act  of  Congress  of  the  2d 
of  Julv.  1890  (26  Stat,  at  L.  309),  substantially 
embodies  only  an  agreement  between  the  cor- 

K rations  t»  which  a  uniform  claasiflcation  of 
dght  Is  obtained,  by  which  tbe  secret  undcv^ 
catting  of  rates  Is  sought  to  be  avoided,  and 
the  rates  as 'stated  in  the  published  rate  sheets, 
and  which,  as  a  general  -rule,  are  required  by 
law  to  be  filed  with  the  Interstate  Commerce 
Commission,  are  secured  against  arbitrary  and 
sudden  changes.   I  content  myself  with  giv- 
ing this  mere  outline  of  the  reanlts  of  the  oon- 
tract.  and  do  not  stop  to  demonstrate  that  ita 
provtelons  are  reasonable,  since  the  opinion  of 
~  le  court  'rests  upon  that  hypothesis.  I  [344 
mmence,  then,  with  these  two  conceded  propo- 
tlons,  one  of  law  and  the  other  of  fact,  first, 
hat  only  such  contracts  as  uoreasonaUy  re- 
strain trade  are  violative  of  tbe  general  law, 
and,  second,  that  tbe  particular  contract  hen 
under  consideration  is  reasonably  and  there- 
fore not  unlawful  if  the  general  prladi^of 
law  are  to  be  applied  to  tl. 

The  theory  upon  wbicb  tbe  contract  is  held 
to  be  illegal  is  that  e?en  tfaouj^  It  be  reasona- 
ble, and  heoce  valid,  unda  the  general  princi- 
ples of  Uw.  It  is  yet  void,  beeause  It  conflicta 
witb  the  act  of  Congress  already  referred  to. 
Now,  at  tbe  outset,  it  Is  necessary  to  under- 
stand the  full  import  of  this  conclusion.  As  It 
is  conceded  tbat  the  contract  does  not  uorea- 
soosbly  restrain  trade,  and  that  if  It  does  not 
ao  unreasonably  restrain,  It  li  nNd  under  the 
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geneni  law,  the  decision,  lubitinUaUT,  ii  tbat 
ibe  act  of  CoDnew  Is  a  depaitnra  from  ibe 
geoeral  priodples  of  law,  and  by  Iti  temu  de- 
stroys Uie  right  of  iDdlvlduals  or  corpontions 
to  eater  Into  Terr  many  reasonable  contracts. 
But  this  proposition,  I  snbiott.  Is  taotamoont 
to  an  aHertloD  tbat  the  set  of  Congress  la  Itself 
uoreaaooable.  The  difficulty  of  meeting,  by 
reaBoniDB,  a  premise  of  this  nature  la  frankly 
conceded,  for,  of  coarse,  where  the  funds- 
nentd  proposition  upon  which  the  whole  oon- 
tentioD  rests  Is  tbat  the  act  of  Congtesa  fs  un- 
reasonable, it  would  seem  conducive  to  oo  use- 
ful purpose  to  invoke  reason  as  applicable  to 
and  as  controlling  Ibe  construction  of  a  statute 
which  is  admitted  to  be  beyond  the  pale  of 
reason.  The  ouestlon.  then,  is.  Is  the  act  of 
ConpTeM  xeUed  on  to  be  so  Interpreted  u  to 
gIvL  I  a  itasonable  meaning,  or  b  it  to  be  con- 
strued as  bring  anreayonable  and  ss  violative 
of  the  elementary  principles  of  lustlce? 

The  argument  upon  which  itu  held  that  the 
act  forbids  those  reasonable  coolracta  which 
are  universally  admitted  to  be  legal  la  thus 
statbd  In  Uie  opinion  of  the  court,  and  I  quote 
theenctlanguflgeia  wbicfa  It  Is  there  expressed, 
lest  in  seeking  to  epitomize  I  may  not  accu- 
rately reproduce  tbe  thought  which  It  conveys: 

"Contracta  In  restraint  of  trade  have  been 
845]  known  and  'spoken  of  for  hundreds  of 
years  both  in  England  and  in  this  country,  and 
the  term  includes  all  kinds  of  those  contracts 
which  in  fact  restrain  trade.  Some  of  such 
contracts  have  been  held  void  and  unenforce- 
able in  the  courts  by  reason  of  their  restraint 
being  unreasonable,  while  others  have  been 
held  valid  because  they  were  not  of  that  nature. 
A  contract  may  be  in  restraint  of  trade  and 
still  be  valid  at  common  law.  Although  valid, 
it  is  nevertheless  a  contract  in  restraint  of 
trade,  and  wonld  he  ao  described  either  at 
common  law  or  eliewhere.  By  the  simple  use 
of  the  term  'contract  In  restraint  of  traide,'  all' 
contracts  of  tbat  nature,  whether  valid  or 
otherwise,  would  be  Included,  and  not  alone 
that  kind  of  contract  which  was  Invalid  and 
unenforceable  as  beingin  nnressooable  restraint 
of  tradfc  When,  therefore,  the  body,  of  «d 
act  pronounces  as  fflegal  eveiy  contract  or  com- 
bination in  restraint  of  trade  or  commerce 
among  the  several  states,  etc.,  tbe  plain  and 
ordimtry  meaning  of  such  language  is  not 
limited  to  tbat  kind  of  contract  alooe  which  is 
in  unreasonable  restraint  of  trade,  but  all  con- 
tracts are  included  in  such  language,  and  no 
exception  or  limitation  can  be  added  without 
placing  in  tbe  act  that  which  has  been  omitted 
07  Congress. " 

To  state  the  imposition  in  the  form  In 
which  it  was  earnestly  pressed  in  the  argu- 
ment at  bar.  it  Is  as  follows:  Congress  has 
said  every  contract  in  restraint  of  trade  Is 
Illegal.  When  tbe  law  says  eveiy.  there  Is  no 
power  In  the  courts,  if  they  correctly  Interpret 
and  apply  tbe  statute,  to  substitute  the  word 
'some  for  the  word  'every.'  If  Congress  has 
meant  to  forbid  only  restraints  of  trade  which 
were  unreasonable  It  would  have  said  so;  Instead 
of  doing  tbls  it  has  said  every,  and  this  word  of 
universality  embraces  both  contracts  which  are 
reasonable  and  unreasonable. 

Is  tbe  proposition  which  Is  thus  announced 
I7  the  court,  and  which  was  thus  stated  at  bar, 
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well  foundedr— is  the  first  questloo  which  arises 
for  solutioD.  I  quote  Uie  Qde  and  (be  1st  sec- 
lion  of  the  act  which.  It  is  asMrted,  ff  cor- 
rectly Interpreted,  deetroys  tbe  right  to  make 
just  and  reasonable  contracts: 
*"An  ActtoProtectTradeand  Commerce[346 
against  Unlawful  Restraints  and  llonopolles. 
"Every  contract,  comUnatlon  In  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint 
of  trade  or  commerce  among  tbe  several  states 
or  with  for^n  nationa.  Is  hereby  declared  to 
be  illegal.  Eveir  person  who  sball  make  any 
such  contract  or  engage  in  any  such  combina- 
tion or  conspiracy  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall 
be  punished  by  a  flue  not  exceeding  fB.OOO,  or 
by  laDprlsonmeot  not  exceeding  one  year,  or  by 
both  nld  puDlshmenta  In  the  Biaeretioo  of  tho 
court." 

Is  it  correct  to  ssy  tbat  at  common  law  the 
words  "restraint  of  trade"  bad  a  generic  sig- 
nification which  embraced  all  contracts  which 
restrained  the  freedom  of  trade,  wbetber  rea- 
sonable or  unreasonable,  and,  therefore,  that 
all  such  contracts  are  within  the  meaning  of 
tbe  words  *'every  contract  |n  restraint  of 
tradef  I  think  a  brief  consideration  of  the 
history  and  development  of  tbe  law  on  the 
subject  will  not  only  establish  the  inaccuracy 
of  this  proposition,  but  also  demonstrate  that  tbe 
words  "restraint  of  trade"  embrace  only  con- 
tracts which  unreasonably  restrain  trade,  and. 
therefore,  tbat  reasonable  contracts,  although 
they,  in  some  measure,  "restrain  trade,"  are 
not  within  tbe  meaning  of  tbe  words.  It  Is 
true  that  In  the  adjudged  cases  language  may 
be  found  referring  to  coulracts  In  restraint 
of  trade  which  are  valid  because  reasonable. 
But  this  mere  form  of  expression,  used  not  as 
a  definition,  does  not  mamtain  tbe  contention 
that  such  contracts  in  embraced  wtthin  the 
general  terms  "every  contract  in  restraint  of 
trade."  The  rudiments  of  the  doctrine  of  con- 
tracts in  restraint  of  trade  are  found  In  tbe 
common  law  at  a  very  early  date.  The  first 
case  00  the  subject  Is  reporteid  In  Tear  Book  3 
Hen.  y.  fol.  6,  p.  20.  and  is  known  as  Dier't 
Cam.  That  waa  an  action  of  damages  upon  a 
bond  conditioned  that  the  defendimt  should 
not  practise  bis  trade  as  a  dyer  at  a  particular 
place  during  a  limited  period,  and  It  was  held 
that  the  contract  was  illegal.  The  principle 
upon  which  tbls  case  was  decided  was  not 
described  as  one  forbidding  contracts  In  restraint 
of  trade,  but  was  stated  to  be  one  by  which 
contracts  restricting  the  liberty  of  the  subject 
*were  forbidden.  The  doctrine  dec1ared[347 
in  tbat  case  was  applied  In  subsequent  cases  In 
England  prior  to  the  case  of  Mite^l  v.  Beynoldt, 
decided  in  1711,  and  reported  In  1  P.  Wms.  181. 
There  tbe  distinction  between  general  restraints 
and  partial  restraints  was  first  definitely  formu- 
lated, and  it  was  held  Uiat  a  contract  creating 
a  partial  restraint  wu  valid,  and  one  creating 
a  general  restrafot  was  not.  The  tbeoir  of 
partial  and  general  restraints  estabTished  by 
that  case  was  followed  In  many  decided  cases 
in  England,  not,  however,  without  the  cor- 
rectness of  the  difference  between  the  two 
being  In  some  Instances  denied  and  in  others 
questioned,  until  the  matter  was  set  finally  at 
rest  l^the  House  of  Lords  \nlferde^dtv. 
Maxim  Mrdenfelt  Ohm  d  Ammunition  Cb. 
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nported  In  [1804]  A..  C.  335.  In  that  case 
it  was  held  that  tbe  disttnctioo  between  partial 
and  general  resttaiot  wai  an  Incorrect  criterion, 
bat  Uat  wbetber  a  contract  was  invalid  because 
in  restraint  of  trade  must  depend  upon  wbetber, 
on  considering  all  tbe  circuoistances,  the  con- 
tract was  found  to  be  reasonable  or  unreason- 
able. If  reasonable,  It  was  not  a  contract  in 
restraint  of  trade,  and  If  nnrensonable,  it  was. 

The  decisions  of  the  American  courts  sub- 
stantially conform  to  both  the  development 
and  ultimate  resnltn  of  tbe  English  cases. 
Whilst  the  rule  of  partial  and  genera)  restraint 
has  been  either  expressly  or  impliedlv  admit- 
ted, the  exact  scope  of  tbe  distinction  "between 
the  two  has  been  the  subject  of  discussion 
and  Tarring  adjudication.  And  although  it  is 
accnrate  to  say  that  in  the  cases  ezpressloas 
mar  he  foand  speaking  of  contract  as  being 
In  form.  In  restraint  of  trade  and  yet  ralid.  It 
results  from  an  analysis  of  all  tbe  American 
cases,  as  it  does  n-om  the  English,  that 
these  expresdona  In  no  way  imply  that  con- 
tracts which  were  valid  because  they  only 
partially  restrained  trade  were  yet  considered 
ms  embraced  wlthio  the  definition  of  contracts 
fai  restraint  of  trade.  On  the  contrary,  tbe 
reason  of  the  cases,  where  contracts  partially 
s-estraioing  trade  were  accepted  and  hence 
held  to  be  valid,  was  because  they  were  not 
contracts  in  restraint  of  trade  In  the  legal 
meaning  of  those  words.  Referring  to  the 
34:8laiodern  aod  American  *ru1e  on  tbe  sub- 
ject. Beach  in  fab  recent  treatise  on  the  Mod- 
ern Law  of  Contracts,  at  g  1589,  says: 

"The  tendency  of  modem  thought  and  de- 
cisions has  been  no  longer  to  uphold  In  its 
strictness  tbe  doctrine  which  formerly  pre- 
vailed respecting  agreements  in  restraint  of 
trade.  The  severity  with  which  such  agree- 
meots  were  treated  in  tbe  beginning  has  re- 
lazed  more  and  more  txeeptiont  and  quali' 
ficaiion$,  and  a  gradual  change  has  taken  place. 
Drought  about  by  tbe  growth  of  industrial  ac- 
tivities and  tbe  enlargemeot  of  commercial 
facilities  which  tend  to  render  such  agreements 
leas  dangerous,  because  monopolies  an  less 
easv  of  afx^mplisbment". 

The  fad  tiiat  tbe  exclusion  of  reasonable 
contracts  from  the  doctrine  of  restraint  of  trade 
was  predicated  on  the  conclusion  that  such 
contracts  were  no  longer  considered  as  coming 
within  the  meaning  of  tbe  words  "restraint  or 
trade,"  is  nowhere  more  clearly  and  cogently 
stated  than  in  the  opinion  of  the  court  of  ap- 

Sials  of  the  state  of  Kew  York,  In  the  case  of 
atthswa  v.  AMaoetateA  Preu  cfNea  York.  186 
N.  Y.  838.  In  considertngthecontention  that 
a  by-law  of  the  defendant  association  which 

[troblbited  its  members  from  receiving  or  pub- 
ishing  "the  regular  news  despatches  of  any 
other  news  association  covering  a  like  territory 
and  organized  for  a  like  purpose"  was  void, 
because  It  tended  to  restrain  trade  and  compe 
tilion  and  to  create  a  monopoly,  tbe  leameil 
Judge  said  (p.  840): 

"We  do  not  think  the  by-law  iraproperlr 
lends  to  restrain  trade,  assuming  that  the  busi- 
ness of  collecting  and  distributing  news  would 
come  within  the  definition  of  a  trade.  The 
latest  dedsionfl  of  courts  in  tbls  country  aod  in 
England  show  a  ttrong  tendea<!y  to  very 
1080 


greatly  circumscribe  and  narrow  the  doctrlna 
of  avoidiug  contracts  in  restraint  of  trade. 
The  murU  ^  not  go  to  the  length  ofeatfing  tiat 
eootraete  vihiek  tnejf  now  teould  tap  are  in  re- 
etraint  of  trade  are,  neterUulen,  vtUideontncte, 
andtoieenforted;  they  do,  hmeever,  note  hotd 
many  eontraeie  not  open  to  the  o^fetion  t&at 
they  are  in  restraint  of  trade  which  a  few  yeare 
back  would  hate  been  avoided  on  (hat  eole  grou  nd, 
both  Jtere  and  in  England.  The  cases  in  this 
'court  whichare  tbe  latest  manifestations[340 
of  the  turn  in  the  tide  are  cited  in  tbe  opinion 
in  this  case  at  general  term,  and  are  Diamond 
Match  Co.  V.  Rw^r,  100  N.  Y.  4T3  [80  Am. 
Dec.  4041;  Bodge  V.  Sloan.  107  N.  Y-  244;  Ledie 
V.  LonUard,  110  N.  Y.  019  [1  L.  R  A.  4561. 
So  that  when  we  agree  that  a  by-law  which  u 
in  restraint  of  trade  Is  void,  wearestill  brought 
back  to  the  qtieation  What  ia  a  rettraiht  ^  tndt 
in  the  modem  defin  ition  of  thai  termf  The  au- 
thority to  make  by-laws  must  also  be  limited 
by  tbe  scope  and  purpose  of  the  association. 
I  think  this  by-law  ia  thus  limited,  aod  ibat  it 
ia  rua  ill  reatraint  of  trade  « tM»  enrrfa  rms  in- 
terpret  that  phraaer 

This  Inda  statement  ^>tly  snms  up  tiie  pro- 
cess of  reasoning  by  which  partial  and  reasoo- 
able  contracts  came  no  longer  to  be  considered 
as  included  in  the  words  "contracts  in  restraint 
of  trade,"  aod  points  to  tbe  fallacy  embodied  In 
the  proposition  that  contracts  which  were  held 
not  to  be  in  restraint  of  trade  were  yet  covered 
by  tbe  words"  in  restraint  of  trade;'  that  Ls,tbat 
although  they  were  not  such  contracts,  yet  tbey 
coDtinued  so  to  bew  After  analydng  tbe  pro- 
visions of  the  by-law,  the  opinion  proceeds  n 
follows  (p.  841): 

"Thus  a  by  law  of  the  nature  complained  of 
would  have  a  tendency  to  strengthen  tbe  asso- 
ciation and  to  render  ft  more  capable  of  fllllng 
tbe  duty  it  was  incorporated  to  perform.  A 
business  partnership  could  provide  that  dom 

its  members  should  attend  to  any  buslDess 
other  than  that  of  the  partnership,  and  that 
each  partner  who  came  in  must  agree  not  to 
do  any  other  business  and  must  give  up  all 
such  business  as  be  had  theretofore  done. 
Such  an  agreement  toould  not  be  in  rettraint  of 
trade,  although  Ita  direct  effect  might  he  to  re- 
strain to  some  extent  the  trade  which  had  beea 
done." 

This  adds  cogency  to  tbe  demonstration,  and 
shows  in  the  most  conclusive  manner  that  tbe 
words  "coDtractsin  restraint  of  trade"  donot 
continue  to  define  those  contracts  which  are  oo 
longer  covered  1^  the  l^al  meaning  of  the 
words. 

This  court  has  not  only  recognized  and  ap- 
plied tbe  distinction  between  partial  and  gen- 
eral restraints,  but  has  also  decided  that  the 
true  test  whether  a  contract  be  in  restraint  of 
trade  is  not  'whether  in  a  measure  it  pro  [350 
duces  sucb  effect,  but  wbetber  under  all  tbe  dr- 
cumstancesit  is  reasonable.  Oregon  Steam IfM. 
Co.  V.  Wineor,  87  U.  8.  20  Wall.  64,  68  [SS: 
315,  3181:  OibbiT.  Gonaolidated  Oaa  Co.  180 
U.  S.  890,  409  [82:  079,  984].  As  It  is  unnec- 
essary here  to  enter  into  a  detailed  examina- 
tion of  the  cases,  I  append  In  the  margin  a 
reference  to  decisions  of  some  of  tbe  state 
courts  and  to  several  writere  on  the  aubject  of 
contracts  In  restraint  of  trade,  by  whom  dM 
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dootiioa  is  reviewed  sod  the  aathorltiei  very 
ffuliy  lefened  to.t 

X«  followB  from  the  foregoing  statement  tbat 
m/t  common  law  contracts  vbico  only  partially 
r«*timin  trade,  to  qm  the  precise  language  of 
SCaule,  Justice,  In  Rinnis  t.  Irvine,  7  Man.  & 
977,  were  "an  exception tnffrqfUd  upon  thai 
r^it,"  that  U,  the  rule  as  to  contracts  in  re- 
«tfaint  of  trade,  "and  that  tha  etception  it  in 
Aminw  <^  ih«  ruU  iUetf."  T  submit,  also, 
xnaolfeatly  tfaattbe  further  developmeDt  of  the 
doctrine  py  which  it  was  decided  tbat  if  a  con- 
tract was  reasonable  It  would  not  be  held  to  be 
included  within  contracts  in  restraiat  of  trade, 
SLitbougb  such  contract  migbt,  io  some  meas- 
ure, produce  such  an  effect,  was  also  an  excep- 
lion  to  the  general  rule  ae  to  the  iDV&lidiiy  of 
contracts  in  restraint  of  trade.   The  tlivory, 
^ben,  that  the  words  "zeatraintof  trade"  define 
mod  embrace  all  such  contracts  without  refer 
eoce  to  whether  they  are  reasonable,  amounts 
substantially  to  saying  tbat,  by  the  common 
law  and  the  adjudged  American  cases,  certain 
classes  of  contracts  were  carved  out  of  and  ex- 
cepted from  the  general  rule,  and  yet  were 
iMtld  to  remain  embraced  within  the  general 
rule  from  which  tbey  were  removed.   But  the 
obvious  conflict  which  is  sbowo  by  this  con- 
tradictory result  to  which  the  cootention  leads 
rests,  oot  upon  tbe  mere  form  of  statement,  but 
upon  tbe  'reason  of  things.   This  will,  I 
submit,  be  shown  by  a  very  brief  analysis  of  the 
reasons  by  which  partial  restrainta  were  held 
not  to  be  embraced  in  contracts  in  restraint  of 
■  trade,  and  by  which  ultimately  all  reasonable 
conlracis  were  likewise  decided  not  to  be  so 
embraced.   Tbat  is  to  say,  tbat  tbe  reasoning 
by  which  the  ezceptiona  were  created  conclu- 
•fvely  shows  the  error  of  contending  tbat  the 
woraa"contractaIn  restraint  of  trade"  continued 
to  embrace  those  reasonable  cootracu  which 
those  words  no  longer  described. 

It  is  perhaps  true  tbat  tbe  principle  by  which 
contracts  in  restraint  of  tbe  freedom  of  tbe  sub- 
ject or  of  trade  were  held  to  be  illegal  was  first 
understood  to  embrace  all  contracts  which  In 
any  degree  accomplished  these  results.  But 
as  trade  developed  it  came  to  be  understood 
that  if  contracts  which  only  partially  restrained 
the  freedom  of  the  subject  or  of  trade  were 
embraced  in  tbe  rule  forbidding  contracts  in 
restraint  of  trade,  both  tbe  freedom  of  contract 
and  trade  itself  would  be  destroyed.  Hence, 
from  tbe  reason  of  things,  arose  the  distinction 
tliat  where  contracts  operated  only  a  partial 
restraint  of  tbe  freedom  of  contract  or  of  trade 
they  were  not  in  contemplation  of  law  con- 
tracts in  restraint  of  trade.  And  it  was  this 
conception  also  which,  in  its  foal  aspect,  led 
to  the  knowledge  that  reason  was  to  be  tbe 
criterion  by  which  it  was  to  be  determined 
whether  a  oontract  which,  in  some  meaaare, 


f  DIamocd  Match  Co.  v.^Roeber.  106  H.  T.  478  180 
Am.  Dec.  461]:  Leslie  v.  Loritlard.  110  N.  T.  1(19. 
883  LI  L.  E.  A.  4M1:  Beat  v.  Chase,  81  Mlcb.  90.  S18: 
Mntloaal  Beoeflt  Co.  v.  UqIod  Hospital  Co.  45  Mioo. 
278  [11  L.  B.  A.  137]:  EUemiBti  v.  Cttlcago  Junction 
R.  4  U.  S.  Y.  Co  49  N.  J.  Eg.  2115.  aiTTuichards  v. 
AraerlcflD  Dedk  ft  9.  Co.  87  wl8.  60B.  514;  2  Parsons. 
Cont.  748.  note:  AnRier  v.  Webber  il867)  92  Am. 
Z>ec.  7&].  note:  Mltchel  v.  Bevnolds.  1  Btnltb,  Lead. 
Case.  705.  note,  and  supplemental  cote.  9(h  Am. 
«d.  08081 T16;  Review  of  cases  hj  A.  M.  Eaton  in  4 
Hanr.  h.  Bev.  (UU)  US;  Patterson.  Beatralnt  of 
Tiade  (IMU. 
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restrained  the  freedom  of  contract  and  of 
trade,  was  In  reality,  when  considered  In  all 
its  aspects,  a  contract  of  that  character  or  one 
which  was  necessary  to  tbe  freedom  of  con- 
tract and  of  trade.  To  define,  then,  the  words 
"In  resualnt  of  trade"  as  embracing  every 
contract  which  in  anjr  degree  produced  Ibat 
effect  would  be  violative  of  reason,  because  it 
would  include  all  those  contracts  which  are 
the  very  essence  of  trade,  and  would  be  equiv- 
alent to  saying  that  there  should  be  no  tnide, 
and  therefore  nothing  to  restrain.  Tbe  di- 
lemma which  would  necessarily  arise  from  de* 
fining  the  words  "contracts  in  restraint  of 
trade  so  as  to  destroy  trade  by  rendering  ille- 
gal the  contracts  upon  which  trade  depends, 
and  yet  presuppoaing  that  trade  would  con- 
tinue and  should  not  be  restrained,  Is  shown 
by  an  argument  advanced,  and  which  has  been 
'compelled  by  tbe  exigency  of  tbe  premisc[352 
upon  which  it  is  based.  Thus,  after  insisting 
tbat  the  word  *  'every"  Is  all-embracing,  it  is  said 
from  the  necessity  of  things  it  will  not  be  held 
to  apply  to  covenants  in  restraint  of  trade 
which  are  collateral  to  a  nle  of  prop^y,  be- 
cause not  "supposed"  to  be  within  the  letter  or 
spirit  of  tbe  statute.  But  bow,  I  submit,  can 
it  be  held  that  tbe  words  "every  contract  in  re- 
straint of  trade"  embrace  all  such  contracts, 
and  yet  at  the  same  time  it  be  said  that  certain 
coqtractaof  that  nature  are  not  included  t  The 
asserted  exception  not  only  destrojn  the  rale 
which  is  relied  on,  hnt  it  rests  upon  no  foanda- 
tlon  of  reason.  It  most  either  result  from  tbe 
exclusion  of  particular  clasaes  of  contracts, 
whether  tbcy  be  reasonable  cr  not,  or  it  must 
arise  from  the  fact  tbat  tbe  contracts  referred 
to  are  merely  collateral  cootracta.  But  many 
collateral  contracta  may  contain  provisions 
which  make  them  unreasonable.  The  excep- 
tion which  is  relied  upon,  therefore,  as  ren- 
dering possible  tbe  existence  of  trade  to  be 
restrained  is  either  arbitrary  or  11  la  unreason- 
able. 

But,  admitting  arguendo  the  corrcctnesa  of 
tbe  proposition  l)y  which  it  is  sought  to  in- 
clude every  contract,  however  reasonable, 
within  the  inhibition  of  the  law.  the  statute, 
considered  as  a  whole,  shows,  I  think,  the 
errOT  of  the  construction  placed  upon  it.  Ila 
title  Is  "An  Act  to  Protect  Trade  and  Com- 
merce against  Unlawful  Restraints  and  Mo- 
nopolies," The  word  "unlawful" clearly  distin- 
guishes between  contracts  in  restraint  of  trade 
which  are  lawful  and  tfaoae  which  are  not.  In 
other  words,  between  tliose  which  are  unrea- 
sonably in  restraint  of  trade,  and  consequently 
Invalid,  and  those  which  are  reaaonable  and 
hence  lawful.  When,  therefore,  in  the  very 
title  of  the  act  the  well  settled  distinction  be- 
tween lawful  and  unlawful  contracts  is  broadly 
marked,  how  can  an  interpretation  be  correct 
which  hotda  that  all  contracts,  whether  lawful 
or  not,  are  included  In  Its  provisions?  Whilst 
it  is  true  that  tbe  title  of  an  act  cannot  be  used 
to  destroy  tbe  plain  Import  of  tb^  lattgun^ 
found  In  its  body,  yet  when  a  literal  interpreta- 
tion will  work  out  wrong  or  injury,  or  where 
the  words  of  tbe  statute  are  ambiguous,  tbe 
title  may  be  resorted  toasaoinstriiment  of  con- 
struction. *In  United  Statet  v.  I^mer,  [353 
18  TJ.  S.  8  Wheat.  610  [4:  4711.  when  general 
language  fonnd  in  the  body  of  a  criminal  stau 
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ate  sfTra  &  nairow  and  nttrlctad  tnean- 
tng,  Mr.  Chief  Jastice  HarshBlI.  Id  tbe  coane 
of  tbe  opiDioo.  said  (p.  681  [477]):  "The  title 
of  to  act  caoDot  ooDtral  ft«  worda,  but  may 
foniiah  aome  aid  In  ahowiDg  what  wai  lo  the 
miod  of  tbe  leKislatnre.  The  title  of  tbta  act 
la  'An  Act  for  th«  PoaUhmeDt  of  Certain 
Crimea  tff^at  tbe  TTolted  State*.'  It  would 
aeem  that  offenaea  aniost  tbe  United  Stat«a, 
not  offenaea  againat  the  bumao  race,  wen  the 
Crimea  which  the  tegUatue  iotcwUd  tiila 
law  to  pnniah.*' 

Bo,  aiao.  In  ITnited  Statet  v.  (Tnion  P.  &  Oa. 
91  U.  B.  72  [28:  2241.  where  the  constnictJon 
of  a  statute  waa  inTolTed,  It  waa  held  that  tbe 
ioterpretalkiD  adopted  was  supported  by  the 
title,  wbich  diichiaed  tlie  ffeoeral  pnrpnse 
whidi  Congreaa  bad  In  ^ew  in  adoptiog  tbe 
law  nnder  conaideratloD.  Tbe  aame  rule  waa 
announced  la  Bmytke  t.  FMe,  90  U.  S.  28 
WalL  874,  880  [28:  47,  40],  and  Oooua-m  Min. 
Co.  r.  South  OaroUna,  144  D.  a  BSD  [86: 637J. 
and  caaea  there  cited. 

Preiermittlnc  tbe  cooaideration  of  the  title, 
ft  canoot  be  deoied  that  the  worda  "restraitit 
of  trade"  oaed  io  tbe  act  in  questloo  had  lone 
prior  to  the  adoption  of  that  act  been  construed 
at  not  embracing  reasonable  contracts.  The 
well-seitled  rule  u  that  where  technical  words 
are  need  In  an  act,  and  their  mesnlDg  has  pre- 
viously been  conclosirely  settled  by  longtisafre 
and  judicial  constroctioD,  tbe  use  of  tbe  words 
without  an  indication  of  an  InieDtion  to  give 
them  a  new  slgnlflcance  la  an  adoption  of  tlie 
generally  accepted  meaning  afflzed  to  tbe 
words  at  the  time  the  act  was  paued.  Par- 
ticularly is  (his  rule  Imperalire  where  the 
statute  in  which  the  words  are  used  creates  a 
crime,  as  doea  tbe  statute  under  coualderatton, 
and  gifea  no  qwcffic  deflultion  of  tbe  crime 
created.  Tbns^  In  ITmited  Slatea  r.  RUnur,  »u- 
pra,  Hr.  Chief  Jnatice  Harahalt.  referriog  to 
the  term  "robbeiV'  aa  used  in  the  statute,  safd 
(p.  630  [477]):  "Of  the  meaning  of  tbe  term 
'  robbery/  as  used  in  tbe  statute,  we  think  no 
doubt  can  be  entertained.  It  most  be  under- 
Btood  in  tbe  sense  Id  which  it  ia  recognized  and 
defined  at  common  law." 
354]  *If  these  obvloas  ralea  of  interoretation 
be  applied,  it  seems  to  me  they  render  It  Impoa- 
sible  to  construe  the  words  "ereiy  restraint 
of  trade"  used  in  tbe  act  In  any  other  sense  than 
as  excluding  reasonable  contracts,  aa  the  fact 
that  such  contracts  were  not  considered  to  be 
within  tbe  rule  of  contracts  In  restraint  of 
trade,  waa  thoroughly  established  both  in  Eng- 
land and  in  this  country  at  the  time  the  act 
was  adopted.  It  la, 'I  submit,  not  to  be  doubted 
that  the  interpretation  of  the  words  "every 
contract  io  restraint  of  trade,"  so  as  to  em- 
brace within  its  porrlew  everr  contract,  how- 
ever reasonable,  would  certainly  work  an  enor- 
mous iajnstice  and  operate  to  tbe  undue  re- 
straint of  tbe  liberties  of  tbe  dtizeo.  Bot 
there  is  no  canon  of  interpretation  which  re- 
quires  that  tbe  letter  be  followed,  when  by  ao 
dolne  an  unreasonable  result  is  BceompllBbed. 
On  the  contrary,  tbe  rule  Is  the  other  way,  and 
exacts  that  the  spirit  wbich  vivifies,  and  not 
tbe  letter  which  killeth.  is  tbe  fuoper  guide  by 
wbich  to  correctly  interpret  a  atatute.  In 
Smptho  T.  FiMhe,  M  U.  8.  88  Wall  874,  860 
[88: 47.  49],  thli  oonrt  declared  that  "  a  tbtng 
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may  be  within  the  letter  of  the  statute  and  not 
within  its  meaning,  and  within  Ita  meaning, 
though  not  within  Its  letter.  The  intention  of 
the  lawmaker  is  tbe  law."  In  Lau  Ow  Bat  v. 
VniteA  BUtU$,  144  U.  B.  47  [86: 840].  thto  court, 
speaking  throuffb  Mr.  Chief  Justice  Fuller, 
aaid  <p.  69  [844;^: 

"  Nothing  is  bettitr  aettled  than  that  sUtotes 
should  recdve  a  sensible  conslruction,  such  aa 
will  effectuate  the  legislative  Inteotioo,  and,  if 
poarible.  80  M  to  avoid  an  unjust  or  an  nbsuid 
eoDclnsion.  Glwol  of  Bdy  Trinitjf  t.  UniteA 
Statn,  148  IT.  B.  457  [86:  228];  Beaderaon  r. 
WieUutm,  9»  V.  S.  m  [23:  6481;  United 
Stata  V.  SMv,  74  U.  8. 7  Wall.  482  [19: 2781; 
Oate$  V.  Ftnt  Nat.  Scmk,  100  U.  B.  S88  m-. 
580].- 

In  all  tbe  caaea  thoeeited  tbe  Uteral  lan- 
guage of  tbe  statutes  waa  dlaruarded,  in  order 
to  restrict  its  operation  within  reason.  To 
those  cases  may  also  be  added  United  State*  T. 
Mooney,  116  C.  B.  104  [20: 650],  when:  it  waa 
contended  that  by  the  act  of  March  8,  1875. 
chap.  187,  tbe  circuit  courts  were  vested  with 
jurisdiction  concurrent  with  district  courta 
over  certain  suits,  Tbe  plausibility  of  the 
argument,  based  upon  the  literal  language  of 
the  statute,  wss  conceded  by  tbe  court,  but  tbe 
resultawhicb*woald  follow  from  sustain-[355 
ing  tbe  construction  cooteuded  for  were  pointed 
out  by  tbe  court,  and  it  was  observed  (p.  107 
[5521).  "A  construction  wbich  involves  such 
results  waa  clearly  not  CMitemplated  by  Con- 
grtti." 

Indeed,  It  aeema  to  me  there  can  be  no  doaltf 
that  reasonable  contracts  ««nnot  be  embraced 
within  the  provisions  of  the  statute  if  It  be  in- 
terpreted by  tbe  light  of  the  supreme  rule  com- 
manding that  tbe  Intention  of  tbe  law  must  be 
carried  out,  and  it  most  be  ao  construed  as  to 
afford  tbe  remedy  and  fnutnte  the  wzoog  con- 
tenmlated  by  its  enactment 

The  plain  intention  of  the  law  waa  to  pro- 
tect the  liberty  of  contract  and  the  freedom  of 
trade.  WUI  Ibis  Intention  not  be  frustrated 
by  a  construction  which,  if  it  does  not  destrOT, 
at  least  gravely  Impairs,  both  the  liberty  of  the 
Indlvidaat  to  contract  and  the  freedimi  of  trade? 
If  tbe  rule  of  reason  no  longer  determines  the 
right  of  the  Individual  to  contract  or  secures 
tbe  validity  of  contracts  upon  which  trade  de- 
pends and  results,  what  b^mes  of  tbe  liberty 
of  tbe  citizen  or  the  freedom  of  trade?  Se- 
cured no  longer  by  the  law  of  reason,  all  these 
rights  become  subject,  when  questioned,  to  tbe 
mere  caprice  of  jndidal  authority.  Thus,  a 
law  in  favor  of  freedom  of  contrsict.  it  seems 
to  me,  ia  so  Interpreted  aa  to  gravely  Impair 
that  freedom.  Progress  and  not  reaction  was 
the  purpose  of  the  act  of  Oongreas.  The  con- 
struction now  given  the  act  disregards  the 
whole  current  of  judicial  authority  and  testa 
the  right  to  contract  by  the  conceptions  of  that 
right  entertained  at  the  time  of  tbe  year  books 
Instead  of  by  tbe  light  of  reason  and  Uie  neces- 
sity of  modem  society.  To  do  this  violates,  aa 
I  see  it,  tbe  plainest  conception  of  public  pol- 
icy, for,  as  said  by  Sir  G.  Jessel,  Master  of  tbe 
Rolls,  in  Printing  d  iV.  Begi^ering  Co.  v. 
Sampton,  L.  R.  19  £q.  465.  "  if  there  is  one 
thing  which  more  than  anotha  pnUle  poHey 
lequtrea  it  ia  that  men  of  full  age  and  connie- 
tent  understanding  ahall  have  mt  nUnoit  Ab- 
le* U.  S. 


Digitized  by  Google 


1896.  Umitkd  Statu  t.  Tbans-Mii 

erty  of  contracUtig,  and  their  contracts  wfaea 
entered  loto  freely  and  voluntarlty  aball  be 
held  sacred  and  ^all  be  enforced  courts  of 
justice." 

Xlie  remedy  Intended  to  be  accomplished  by 
tlie  act  of  Congress  was  to  shield  against  the 
danger  of  contract  or  combination  *by 
tbe  few  against  Uie  interest  of  the  many  and  to 
the  detriment  of  freedom.  The  construction 
now  j^ven,  Ithink,  strikes  down  tbe  Interest  of 
the  many  to  the  advantage  and  beneflt  of  tbe 
f  e  w .  It  has  been  held  in  a  case  InTolving  a  com- 
biuation  among  worklngmen,  that  such  combi- 
naiioDB  are  emoraced  in  the  act  of  CoDgreea  in 
ouestlon,  and  this  view  was  not  doubled  by 
ttaia  court.   United  State)  v.  Debt,  64  Fed.  Bep. 
■724,  745-786,  158  U.  S.  564  [89:  1093].  The 
interpretation  of  the  statute,  therefore,  which 
holds  that  reasonable  agreements  are  within  Its 
puTview,  makes  it  embrace  eTeiy  peaceable 
orgsDization  or  combination  of  tbe  laborer  to 
beneflt  his  condition  either  by  obtaining  an  In- 
crease of  wages  or  diminution  of  the  hours  of 
labor.    Combinationa  among  labor  for  this 
pnrpon  were  treated  as  illegal  under  the  con- 
BtructloD  of  the  law  which  included  reasonable 
contracts  within  the  doctrine  of  tbe  ioraliditj 
of  contract  or  combinations  in  restraint  of 
trade,  and  tbey  were  only  held  not  to  be  em- 
brnced  within  that  doctrine  either  by  statutory 
exemption  therefrom  or  by  tbe  progress  which 
made  reason  the  controlling  factor  on  the  sub- 
ject.  It  foUowa  that  the  constmctloo  which 
reads  the  rule  of  reason  out  of  tbe  statute  em- 
braces  witbin  its  Inhibition  every  contract  or 
combination  by  which  worklngmen  seek  to 
peaceably  better  tbeir  condition.   It  is  there- 
fore, as  I  see  It,  absolutely  true  to  say  that  tbe 
constnietloD  now  adopted  whidi  works  out 
such  TesnltR  not  only  frustrates  the  plain  pur- 
pose Intended  to  be  aocompllabed  by  Congress, 
out  also  makes  the  statute  tend  to  an  end  never 
contemplated,  and  against  tbe  accomplishment 
of  which  its  provisions  were  enacted. 

But  conceding  for  the  sake  of  argument  that 
the  words  "eveir  contract  In  restraint  of 
trade,"  as  used  In  tbe  act  of  Congress  in  ques- 
tion, prohibits  all  such  contracts  oowever  rea- 
eouable  they  may  be,  and  therefore  that  all 
that  great  body  of  contracts  which  are  com- 
monly entered  into  between  individuals  or  cor- 
porations and  which  promote  and  develop 
trade,  and  which  have  been  heretofore  consid- 
ered as  lawful,  are  no  longer  such;  and  con- 
ceding also  that  agreements  entered  into  by 
associations  of  workingmeo  to  pesceably  better 
their  condition  either  by  obtaining  an  increase 
3571orpreventiDga  decrease  *of  wages,  or  by 
securing  a  reduction  in  the  hours  of  labor,  or  for 
tnutoally  protecting  each  other  from  unjust 
discbarge,  or  for  other  reasonable  purposes, 
have  become  unlawful.  It  remains  to  consider 
whether  tbe  provisions  of  tbe  act  of  1890  were 
intended  to  apply  to  agreements  made  between 
carriers  for  the  purpose  of  classifying  the 
freight  to  be  by  uiem  carried,  or  preventing 
secret  cutting  of  tbe  published  rates;  in  other 
words,  whether  tbe  terms  of  the  statute  were 
intended  to  apply  to  cootracls  between  carriers 
entered  into  for  tbe  purpose  of  securing  fair- 
ness in  their  dealings  with  each  other  and  tend- 
ing to  protect  the  public  against  improper  dis- 
cnmination  and  sudden  changes  la  ntes.  To 
IM  U.S. 
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answer  this  question  involves  deciding  whether 
the  act  here  relied  upon  was  Intended  to  abro- 
gate the  provisions  of  tbe  act  of  Congress  of 
the  4th  of  February,  1887,  and  tbe  amend- 
ments thereto,  commonly  known  as  tbe  inter- 
state commerce  act.  The  question  is  not 
whether  railway  companies  may  not  violate 
the  terms  of  tbe  statute  of  1890  If  they  do  acts 
which  it  forUds  and  punishes,  but  whether 
that  statute  was  intended  to  abrogate  tbe  power 
of  railway  companies  to  make  contracts  with 
each  other  which  are  either  expressly  sanc- 
tioned the  interstate  commerce  act  or  the 
ri^bt  to  make  which  arises  by  reasonable  im- 
plication from  the  terms  of  that  act;  that  is  to 
say,  not  whether  the  act  of  1890  Is  not  opera- 
tive upon  all  perstms  and  corporations,  but 
whether,  being  so  generally  operative,  it  was 
Intended  to  forbid,  as  lo  restraint  of  trade,  all 
contracts  on  the  subjects  embraced  witbin  and 
controlled  by  the  interstate  commerce  law. 
The  statute  commonly  known  as  the  interstate 
commerce  law  was  a  spedal  act,  and  it  was 
intended  to  regulate  interstate  commerce  trans- 
ported by  railway  carriers.  All  its  provtsloas 
directly  and  expressly  related  to  this  subject. 
Tbe  act  of  1890,  on  the  contrary,  is  a  general 
law,  not  referring  specifically  to  cnrriers  of  in- 
terstate commerce.  The  rule  Is  that  a  general 
will  not  be  held  to  repeal  a  special  statute  un- 
less there  be  a  clear  implication  unavoidably 
resulting  from  the  general  law  that  it  was  tbe 
intention  that  tbe  provtslonsof  tbe  general  law 
should  cover  tbe  subject-matter  previously,  ex- 
pressly and  specifically  provided  for  by  partic- 
ular legislation.  The  doctrine  on  this  subject 
*is  thus  stated  in  3e  parte  Kang  Qi-  [358 
Bhun-Oa<"Ex parte  OrwB  Dog"),  109  U. 
[27:1050]: 

"  '  Tbe  general  principle  to  be  applied,'  said 
BoTllle,  Ch.  J.,  in  Thorpe  t.  Adamt,  L.  R  6 
0.  P.  185,  'to  tbe  construction  of  acts  of  Par- 
liament is  that  a  general  act  Is  not  to  tw  con- 
strued to  repeal  a  previous  particular  act,  ua- 
less  there  is  some  express  reference  to  the  pre- 
vious le^lation  on  the  subject,  or  nnless  there 
Is  a  necessary  inconsistency  in  tbe  two  acts 
standing  together.*  'And  the  reason  is,' said 
Wood,  V.  C.,  in  Fittgerald  v.  Champenya,  80 
L.  J.  Ch.  783;  2  Johns.  &  H.  81-54,  'that  tbe 
legislature,  having  had  its  attention  directed  to 
a  special  subject,  and  having  observed  all  the 
circumstances  of  the  case  and  provided  for 
tbem,  does  not  intend  by  a  general  enactment 
afterward  to  derogate  from  its  own  act  when 
it  makes  no  spedu  mention  of  Its  InteDtkm  so 
to  do.*" 

These  principles  thus  announced  are  treated 
as  elementary  by  the  text-writers.  Endlich, 
Interpretation  of  SUtntes,  §  238;  Sedgw.  Btat. 
Const,  gg  167,  :168;  Sutherland,  StaL  C-onsu 
§157. 

Does,  tiierefon,  the  fanpllcatfoB  Irresistibly 
srise  that  Congress  Intended  la  tbe  act  of  1890 
to  abrogate.  In  whole  or  in  part,  the  pro  visions 
of  the  act  of  1887.  regulating  interstate  com- 
merce? It  seems  to  me  that  uie  nature  of  the 
two  enactments  clearly  demonstrates  that  there 
wss  no  such  Intention.  The  act  to  regulate  lo> 
terstate  commerce  expressed  the  purpose  of 
Congress  to  deal  with  a  complex  ana  particular 
subject  which,  from  its  very  nature,  required 
special  legUlatloD.  That  act  wts  tbe  Inluatloii 
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of  a  poltefby  CoDgress  looklDg  to  tbedereloiv 
ment  and  working  ont  of  a  banioiifoua  lystem 
to  ngulate  Um  blgfa)  j  Importaot  sal^ect  of  tn* 
tentate  traDBportation. 

CoDfxditig  arguendo  that  the  debates  whlcb 
tookplace  at  (be  time  of  the  passage  of  the  act 
of  1690  may  not  be  resorted  to  as  a  means  of 
InterpretiDg  its  text,  yet  a  review  of  the  pro- 
oeedlDga  connected  witb  the  passage  of  the  act 
M  July  2, 1890.  through  the  two  Hou&es  of  Con- 
gress, It  seems  to  me,  leaves  do  room  for  quA- 
tioo  that  the  act  was  not  designed  to  cover  tbe 
particular  subjects  which  had  been  theretofore 
specially  regulated  by  provtsions  of  Ibe  inter- 
state commerce  law. 

860]  *Trlortothepas8ageoftheactofl890, 
▼arlons  reporu  bad  been  made  to  Congress  con- 
cerning the  operations  of  tiie  Interstate  com- 
merce act,  in  which  the  Commission  pointed  out 
tbe  desirability  and  necessity  of  contracts  be- 
tween railroad  companies  in  the  matter  of  cIsk- 
Ucatlon.  stable  rates,  etc.  After  tbe  act  of  1890 
had  been  adopted  in  tbe  Senate,  It  was  amended 
tn  tbe  House  of  Bepreseotatives  so  aa  to 
apeciflcallj  indode  among  the  coDtracta  de- 
dared  lawful  "contracts  for  the  transportation 
of  periOQs  or  property  txom  one  state  or  ter- 
ritory into  another."  dlst  Cong.  Elec,  part  6, 
pp.  4000,  4144.  On  the  return  of  the  bill  to 
the  Benate  the  amendment  was  agreed  to  with 
the  added  provision  that  tbe  contmcts  for  trans- 
portation to  be  prohibited,  "should  only  besocb 
M  raise  tbe  rates  of  transportation  above  what 
is  Juat  and  reasonable."  2lst  Cong.  Rec.  part 
5,  p.  4768.  Tbe  House  refused  to  concur  Id  the 
Senate  amendment.  A  conTerence  committee 
was  appointed  by  both  bodies,  whlcb  recom- 
mended that  the  Hoase  of  Representatives  re- 
cede from  lis  disagreement  to  tbe  amendments 
of  the  Senate  and  agree  to  Ibe  lame  .modified 
by  the  addition  of  toe  provision  that  "DOihlng 
In  this  act  shall  be  deemed  or  held  to  impair 
the  powers  of  the  several  states  in  respect  to 
any  of  tbe  matters  In  this  act  mentioned."  In 
a  statement  accompanying  the  report,  Mr. 
Stewart,  for  tbe  confereea  on  tbe  i»rt  of  the 
House,  said: 

"A  majority  of  tbe  committee  of  conference 
on  tbe  part  of  tbe  House  on  tbe  disagreeing 
Totea  of  the  two  Houses  on  Senate  bill  submit 
the  following  statement: 

"In  tbe  oriiriDal  bill  two  things  were  declared 
illegal,  namely,  contracts  In  restraint  of  Inter- 
slate  trade  or  commerce  aud  the  monopoliza- 
ttcn  of  such  trade. 

"Its  only  object  was  the  control  of  tniats,  so- 
called,  so  far  as  such  combinations  in  their 
relation  to  Interstate  trade  are  within  reach  of 
Federal  legislation. 

"The  House  amendment  extends  tbe  scope 
of  the  act  to  all  agreements  entered  into  for  tbe 
purpose  of  prerenting  competition,  cither  io 
the  purchase  or  sale  of  commodities  or  in  the 
transportation  of  persons  or  property  within 
tbe  jurisdiction  of  Congress. 
360]  *"It  declares  illegal  any  airreemeot  for 
relief  from  tbe  effects  of  competition  in  the 
two  Industries  of  transpOTlation  or  mercbandia- 
tng,  however  excearive  or  destractivesudicom- 
petilioD  may  be. 

"The  amendment  reported  by  tbe  confer- 
ence Is  tbe  state  amendment  with  the  added 
proTtio  that  the  power  of  the  states  oyer  tbe 
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subjects  embraced  in  the  act  shall  not  be  im- 
paired thereby. 

"It  strikes  from  the  House  amendmeat  the 
daose  relating  to  contracts  for  the  purcbaae  of 
merchandise,  and  modifies  the  transportation 
clause  by  making  unlawful  agreements  which 
raise  rates  above  what  is  Jnst  and  reaaonaUo;* 
31st  Cong.  Bee  part  6.  p.  5850. 

The  Bouse  rejected  the  reportof  the  onfte^ 
ence  committee  and  adhered  to  iti  amendments. 
A  new  confereore  committee  was  appointed, 
and  tbe  recommendation  of  that  committee  that 
both  Houses  recede  was  concurred  in,  and  the 
bill  as  it  originally  paased  tbe  Senate  was 
adopted.   21st  Cong.  Bee.  part  9,  p.  631S. 

It  thna  appears  that  tlw  bill  was  originally 
introduced  In  the  form  in  which  it  now  appean, 
that  this  form  was  thought  not  to  be  snfflcient 
to  embrace  railroad  transportation,  and  that  a 
determined  effort  waa  made  by  the  proposed 
amendment  to  include sucb  contracts,  and  that 
tbe  effort  waa  tusucceasfol.  The  reports  to 
Congress  by  tbe  Commission  and  by  tbe  con- 
ference committee  befog  facts  proper  to  be 
noticed  in  seekiog  to  ascertain  the  intention  of 
Congress  (Chvreh  of  Holy  Trinity  v.  United 
Stata.  143  U.  S.  457  [36:  227]),  it  woald  seem 
to  be  manifest  therefrom  that  there  was  no  In- 
tention bv  '*he  act  to  interfere  with  the  control 
and  regulation  of  railroads  under  the  interstate 
commerce  act  or  witb  acts  of  tbe  companies 
which  had  therefore  been  recognized  as  in  oon- 
forroity  to  and  not  in  conflict  with  that  act 

That  there  was  and  could  have  been  no  in- 
tention to  repeal  bv  the  act  of  1890  the  earlier 
"act  to  regulate  Interstate  commerce"  ia  ad- 
ditionally evidenced  by  the  fact  that  no  refer- 
ence is  made  In  the  later  act  to  tbe  prior  one, 
and  that  no  language  Is  contained  In  the  act  of 
1890  which  ootud  in  any  way  be  conatraed  si 
Abrogating  any  of  the  rights  conferred  [361 
or  powers  called  into  existence  by  tbe  interstate 
commerce  act.  Nowhere,  contemporaneons 
witb  tbe  act  of  1890,  is  there  anything  indicat- 
ing that  anyone  supposed  that  tbe  provisioDs 
of  that  act  were  intended  to  rnieal  tbe  inter- 
state (wmmerce  act  Tbe  onderetanding  of 
Congress  In  this  respect  Is  shown  by  the  cir- 
cumstances that  the  Interstate  commerce  act 
has  been  amended  in  material  particulars  and 
treated  as  existing  since  the  adoption  of  tbe  act 
of  1890;  and  this  conception  of  tbe  legislative 
department  of  the  government  has  also  been 
that  entertained  by  the  executive  and  judicial 
departments,  evidenced  by  tbe  appointment 
of  new  members  of  the  CTommission,  and  by  de- 
cisbns  of  tbe  courts  enforcing  various  provi- 
sions of  that  act,  and  treating  It  as  still  subsist- 
ing Id  its  entirety.  Tbe  two  laws  then 
co-existing,  is  the  agreement  of  the  csrriers  to 
secure  a  aniform  classification  of  freigbtand  to 

firevent  macA  ehanges  of  the  pnblianed  rales, 
D  other  words,  to  secure  just  and  Mr  dealings 
between  each  other,  sanctioned  by  the  act  to 
regulate  interstate  commerce,  and,  therefore; 
not  within  the  inhibition  of  tbe  act  of  1800? 

Tbeinterstste  commerce  act  provided  for  the 
appointment  of  a  Commission  to  whom  was  to 
be  cooSded  the  supervision  of  the  execution  tit 
the  law.  Without  i^olng  into  detailed  meotlM 
of  the  provisions  of  tbe  statute,  I  adopt  and 
quote  the  summary  statement  of  tbe  leading 
features  of  the  wiguial  act  contained  in  the  fint 
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ftDtni&l  lepwt  made  to  CongrcM  br  tbe  Oom- 
missIoD,  H  reqnlnd  the  act.  It  ii  h  fol- 
lows: 

"All  charges  made  for  Bcrricea  hy  carriera 
lubject  to  the  act  must  be  reasonable  and  jast. 
Every  unjust  and  unreasonable  charge  Is  pro- 
hibited  and  declared  to  be  unlawful. 

"The  direct  or  indirect  charging  demand- 
log,  coUectiog,  or  recefrlng  for  aor  aerrfce 
rendered  a  greater  or  less  compensation  from 
any  one  or  more  persons  thaa  from  any  other 
for  a  like  and  contemporaneous  service.  Is  de- 
clared to  be  unjust  discrimination,  and  is  pro- 
hibited. 

"The  glTing  of  any  ondae  or  unreasonable 
preferences,  as  between  persons  or  localities  or 
3621  kinds  of  traffic,  or  the  subjectiog  'any 
one  of  them  to  undue  or  unreasonable  prHo- 
dlce  or  di8adTantage,ls  declared  to  be  anlawfnl. 

"Beasbnable,  proper,  and  equal  facilities  for 
tbe  interchange  of  traffic  between  lines,  and  for 
tbe  receiving,  forwardlns,  and  delivering  of 
passengers  and  property  between  connecting 
Unes,  u  required,  and  discrimlaatlon  in  rates 
and  charges  between  connecting  lines  Is  for- 
Udden. 

"It  is  made  unlawfnl  to  charge  or  receive 
any  greater  compensation  In  tbe  aggregate  for 
tbe  transportation  of  passengers  or  the  like 
kind  of  property  under  subsiaottally  similar 
circumstances  andcoodltioDS  for  a  shorter  than 
for  a  longer  distance  over  tlie  same  line  In  the 
same  direction,  tbe  shorter  being  Included 
within  the  longer  distance. 

"Contracts,  agreemeuts,  or  combinations  for 
the  pooliDg  of  freights  of  different  and  com- 
peting railroads,  or  for  dividing  between  them 
tbe  aggregate  or  net  earnings  of  such  railroads 
or  any  portion  thereof,  an  dcdared  to  be  un- 
lawful. 

"All  carriers  subject  to  the  law  are  required 
to  print  their  tariffs  for  the  transportation  of 
persons  and  property,  and  to  keep  them  for 
public  inspection  at  every  depot  or  station  on 
their  roads.  An  advance  In  rates  is  not  to  be 
made  until  after  ten  days'  public  notice,  but  a 
reduction  la  rates  may  be  made  to  take  effect 
at  once,  the  notice  of  the  tame  bdng  Imme- 
diately and  publicly  given.  The  rates  publldy 
notified  are  to  be  ue  maximum  as  well  as  the 
minimum  charges  which  can  be  collected  or 
received  for  the  services  respectively  for  which 
they  purport  to  be  established. 

"Copies  of  all  tariffs  are  required  to  be  filed 
with  the  Commission,  which  li  also  to  be 
promptly  notified  of  all  changes  that  eball  be 
made  in  tbe  same.  The  Joint  tariffs  of  con- 
necting roads  are  also  required  to  be  filed,  and 
also  coplea  of  all  contracts,  agreement!,  or  ar- 
rangements between  carriera  In  relation  to 
traffic  affected  by  the  act 

"It  is  made  unlawful  for  any  carrier  to  enter 
into  any  combination,  contract,  or  agreement, 
expressed  or  implied,  to  prevent,  by  change  of 
time  schedules,  carriage  in  different  cars,  or  by 
other  means  of  devices,  tbe  carriage  of  fraghts 
from  being  continuous  from  tbe  place  qf  ship- 
ment to  tbe  place  of  destination." 
303]  •These  provisions  substantially  exist  In 
the  act  as  now  In  force.ezcept  that  by  an  ammd- 
ment  made  March  9,  1868.  it  was  provided 
that  rates  should  not  be  reduced  bv  carriers 
except  upon  three  d^a*  public  notiico  of  an 
Intention  so  to  do. 
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This  summary  of  the  act,  whldt  omits  refer- 
ence to  a  number  of  its  prorlsions  relaUng  to 
the  power  of  tbe  Commisdon  and  the  mode  In 
which  these  powers  are  to  be  exercised,  vriU 
suffice  for  an  examination  of  the  matter  In  hand. 

Kow,  a  consideration  of  the  terou  of  the 
statute,  I  submit,  makes  it  clear  tbat  the  coo- 
tract  here  sought  to  be  avoided  as  illegal  is 
either  directly  sanctioned  or  Impliedly  author- 
ized thereby.  Tbat  tbe  act  did  not  contem- 
plate that  the  relations  of  the  carrier  should  b^ 
oooflned  to  his  own  line  and  to  business  going 
over  such  line  slone.  Is  conclusively  shown  by 
the  fsct  that  the  act  specifically  provides  tor 
joint  and  cootiuuous  lines;  in  other  words,  for 
agreements  between  several  roads  to  compose 
a  Joint  line.  Tbat  these  agreements  are  to 
anee  from  contract  is  also  shown  by  the  fact 
that  the  law  provides  for  the  filing  of  such  con- 
tracts with  the  Commission.  And  it  was  also 
contemplated  that  the  agreements  should  cover 
joint  rates,  since  it  provides  for  the  making  of 
such  joint  tariffs  and  for  their  publication  and 
filing  with  the  Commission.  The  making  of  a 
tariff  of  this  character  Includei  nece»arily 
agreements  fat  the  dasslficatton  of  freight,  as 
the  freight  classifloation  Is  tbe  essential  ele- 
ment In  tbe  making  up  of  Ta  rate.  That  the 
interstate  commerce  rates,  all  of  which  are 
controlled  by  the  proTisions  as  to  reasonable- 
ness, were  not  intended  to  fluctuate  hourly  and 
dally  as  competlUon  might  ebb  and  flow,  re- 
sults from  the  fact  tbat  the  published  rates 
could  not  either  be  increased  or  reduced,  ex- 
cept aflor  a  s|)eclfied  time.  It  follows,  then, 
that  agreementa  as  to  reasonable  rates  and 
against  their  secret  reduction  conform  exactly 
to  the  terms  of  the  act.  Indeed,  the  authority 
to  make  agreements  on  this  subject  not  only 
results  from  tbe  terms  of  tbe  act  just  referred 
to,  but  from  its  mandatory  provisioDS  for- 
bfddiog  discrimination  against  or  preference  to 
persons  and  places.  The  argument  that  these 
provisions  referred  to  joint  lines  alone  and  not 
to  competitive  lines  ts  without  force;  since  joint 
rates  necessarily  relate  to  and  are  Influenced 
*by  the  ratea  on  competitive  lines.  To  [364 
Illustrate,  suppose  three  joint  lines  of  railroads 
between  Obicago  and  New  Tork,  each  made 
up  of  many  roads.  How  could  a  joint  rate  be 
agreed  on  by  tbe  roads  composing  one  of  these 
continuous  lines,  without  an  ascertainment  of 
tbe  rate  existing  on  the  other  continuous  tine? 
Wbat  contract  could  be  made  with  safety  for 
transportation  orei  imeof  the  lines,  without 
taking  into  account  the  rate  of  all  the  others? 
There  certainly  could  be  no  prevention  of  un- 
just discrimination  as  to  tbe  persona  and  places 
within  a  given  territo^,  unless  the  rates  of  all 
competing  lines  within  the  territoiy  be  consid- 
ered and  the  sudden  change  of  the  published 
rates  of  all  such  lines  be  guarded  against. 

I  do  not  further  elaborate  the  reasons  demon- 
strating that  classification  Is  essential  to  rate- 
making,  and  that  a  joint  rate  to  be  feasible 
must  consider  the  compeiltive  rates  In  thesame 
territory,  since  these  propositions  are  to  be  self* 
evident,  and  their  correctness  Is  substaotiaied 
by  statements  found  in  tbe  reports  of  the  In- 
terstate Commerce  Commission  to  Congress,  of 
which  reports  judicial  notice  may  be  taken. 
Heath  v.  WaUaea,  188  U.  &  078. 684  [84: 1068, 
1068]. 

I  excerpt  ttom  some  of  these  xeporti  <a  the 
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Comminion  to  Congrew  lUtemeiiU  bearing  on 
these  subjects,  u  well  u  otber  statemeots  io- 
dlcBtiog  Uiat  agreemeots  among  carriers,  cotn- 
peiitlve  as  well  as  coonecting,  for  tbe  parpose 
of  securing  a  uniform  claasiflcation  and  pre- 
TenUog  of  ondercutting  of  rates,  underbillitig, 
etc.,  existed  prior  lo  the  interstate  commerce 
act,  were  contioaed  thereafter,  and  were 
deemed  not  to  be  forbidden  b;  law,  but,  on  the 
contrary,  were  considered  as  instruments  tend- 
ing to  secure  its  successful  evolution.  Whilst 
it  u  doubtless  true  that  In  a  recent  report  tbe 
Commission,  as  now  constituted,  has  said  that 
agTeenwDta  between  competltora  to  prevent  tbe 
undercutting  of  rates  may  operate  to  cause 
carriers  to  disregard  the  lawful  orders  of  tbe 
Commission,  but  this  fact  does  not  change  tbe 
legal  infereoce  to  be  deduced  from  the  con- 
struction placed  apon  tbe  law  by  those  charged 
with  iu  administration  lo  the  period  imme- 
diately following  lla  adoptkm  and  wbioh  was 
then  reported  to  Congress. 
86ff]  *0n  Ow  subject  of  nlattn  xatea,  tbe 
Commission  at  page  89  of  their  flnt  anonal 
report  said: 

"Questions  of  rates  on  one  line  at  one  point 
cannot  be  considered  by  themselves  exclu- 
■ivel^;  a  change  In  them  must  affect  rates  In  a 
considerable  part  of  the  country,  .  .  .  Just 
rates  are  alwaya  relative;  the  act  Itself  provides 
for  its  being  so  when  it  forbids  unjust  discrim- 
ination as  between  localities."  That  is  to  say, 
if  one  coQtinoous  line  made  joint  rates  and 
fixed  and  published  them,  and  the  other  then 
made  a  different  rate,  not  only  would  the  first 
joint  rate  be  Injurious  to  tbe  interests  of  the 
mtlroada  mririogit,  during  the  period  in  which 
It  coold  not  be  (Changed,  but  woold  also  be 
against  tbe  interests  of  the  public  and  of  those 
who  had  contracted  to  ship,  since  it  would  cre- 
ate among  shippen  and  the  receivers  that 
Inequality  which  It  wu  the  express  purpose  of 
tbe  act  to  prevent. 

In  tbe  same  report  of  the  Commission  at 
page  88,  not  only  the  expediency  but  tbe  neces- 
•Ity  of  contractuil  relations  between  rallroid 
companies  1*  p(dnted  ont  iu  the  following  lan> 
guace: 

"To  make  railroads  of  the  greatest  possible 
service  to  the  country,  contract  relations  would 
be  essential,  because  there  would  need  to  be 
joint  tariffs,  joint  running  arrangements,  an 
interchange  of  cars  and  a  giving  of  credit  to  a 
large  extent,  some  of  which  were  obviously 
beyond  the  reach  of  compulsory  legislalioo, 
and  even  If  they  were  not,  conld  be  best  set- 
tled and  all  the  Incidents  and  qualiflcatfons 
fixed  by  the  voluntary  action  of  the  parties  in 
control  of  the  roads  respectively." 

Also  at  page  86,  after  referring  to  the  fact  that 
the  former  rallroRd  asaociationa  had  been  con- 
tinued in  existence  since  the  enactment  of  the 
Interstate  commerce  law,  though  pooling  had 
been  prohibited,  among  otber  objects,  for  the 
"making  of  regulations  for  uninterrupted  and 
harmonious  railroad  communication  and  ex- 
diange  of  umfflc  within  the  territoriesembraced 

S'  their  workings,"  the  CommlssloD  obserrcd 
at  "some  regulations  Id  addition  to  those 
made  by  tbe  law  are  almost  It  not  altogether 
indispensable." 

Od  tbe  same  page  the  fact  is  emphasized  that 
classification  bad  not  been  taken,  by  tbe  act. 
S66]  ont  of  the  hands  of  the  carriers,  *and  It 
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was  observed  that  claasiflcation  was  best  made 
by  tbe  joint  action  of  the  railroads  themselves. 
In  Its  second  annual  report  the  Com  mission, 
in  commenting  upon  the  evUs  arislog  from  the 
want  of  friendly  business  relations  between 
railroads  and  toe  Injury  that  a  short  road 
miebt  cause  by  simply  abataining  from  uc- 
tendtng  accommodatioD  that  could  not  be 
lawfully  forced  from  it,  said  (p,  28]: 

"Tbe  public  baa  an  interest  in  being  pro- 
tected against  tbe  probable  exerdse  of  any 
such  power.  But  its  Interest  goes  further  than 
this;  it  goes  to  the  establishment  of  snob  rela- 
tions among  tb^  nunagets  of  roads  as  will  lead 
to  tbe  extension  of  their  traffic  arrangements 
with  mutual  responsibility,  jnat  as  far  as  naj 
be  possible,  so  that  the  public  may  have  in  tbe 
service  performed  all  the  l>eneflta  and  conven- 
iences that  might  be  expected  to  follow  from 
general  federation.  There  is  nothing  In  the 
existence  of  such  arrangements  which  Is  at  all 
Inconsistent  with  earnest  competition.  They 
are  of  general  convenience  to  tbe  carriers,  as 
well  as  to  tbe  public,  and  their  volontarr  ex- 
tension may  be  looked  for  until  in  tbe  strife 
between  the  roads  the  limits  of  competition  ars 
passed  and  warfare  Is  entered  upon.  But  In 
order  to  form  them  great  mutual  concisions 
are  often  indispeosable.  and  such  concessions 
are  likely  to  be  made  when  relations  are 
friendly,  but  are  not  to  be  looked  for  when 
hostile  relations  have  been  inaugurated." 

At  page  29  of  the  report  the  existence  of 
traffic  arrangementa  between  railroads  is  called 
to  tbe  attention  of  Congress  In  the  following 
lUKuage: 

*<  While  tbe  CommlasloB  Is  not  at  this  time 
prepared  to  recommend  general  legldatloa  to- 
wards the  establishment  and  promotion  of  re- 
lations between  tbe  carriers  that  shall  better 
subserve  tbe  public  interest  than  those  whldi 
are  now  common.  It  must  nevertheless  look 
forward  to  tbe  possibility  of  sonietbiDg  of  that 
nature  becoming  at  some  time  Iraprntive, 
unless  a  great  Improvement  In  the  ezistinK 
condition  of  things  Is  voluntarily  Inaaguraled. 

Bo,  also,  tbe  existence  of  irafflc  associations, 
between  competitive  roads,  for  purposes  recog- 
nized by  the  act  as  lawful,  ^d  their  [367 
favorable  tendency  seems  to  be  conceded  in 
tbe  fourth  annual  report  of  the  Commtarionera, 
where  at  page  29.  it  is  said: 

"If  the  regulations  which  are  estabUsbed  faj 
the  rdlroad  asaociatlons  were  uniformly,  or 
even  generally,  observed  by  their  members, 
respectively,  there  would  be  HtUe  difficulty  In 
enforcing  a  rule  of  reasonable  rates,  for  tbe 
competition  between  tbe  roads  which  even 
ilwn  would  exist  would  be  such  as  would  pre- 
vent the  estaUlshnient  of  rates  wfalcb  are  al- 
together unreasonable,  and  tbe  public  would 
not  be  likely  to  complain  if  they  were  satisfied 
that  tbe  rate  sheets  were  observed." 

Tbe  character  of  associations  snch  as  that 
under  consideration  is  alluded  to  at  page  36  of 
the  same  report,  where,  in  discuaaiog  tbe  sub- 
ject of  how  beet  to  secure  a  unity  of  railroad 
interests,  it  was  observed  "without  legislation 
to  favor  it  little  can  be  done  be^ou  t  tbe  for- 
mation of  consulting  and  advisory  associations, 
and  tbe  work  of  these  Is  not  only  necessarily 
defective,  but  it  is  also  limited  to  a  drcom- 
BCrlbed  territory." 

The  rfgniflcance  of  the  statement  that  to  ob- 
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tain  tinlfonnUy  of  claaalflcfttloi),  a  result  most 
desirable  for  the  best  interest  of  the  public, 
agreements  between  the  railroads  themselves 
were  essentfal.  Is  apparent  fram  the  fact,  tn- 
quenily  declared  by  the  Commlsdon  in  its  re- 
ports, that  uniformity  of  classiflcation  is  one 
of  tbe  orerequisites  of  uniformity  of  rates. 
1  Inters.  C.  0.  Aon.  Rep.  80,  85;  2  Inters.  C. 
C.  Ann.  Rep.  40;  S  Inters.  C.  C.  Ann.  Rep.  61. 
S2:  4  Inters.  C.  C.  Ann.  Rep.  Z2.  The  reiy 
great  importance  of  uniform  and  stable  rates 
has  alao  frequently  beeu  reiterated  In  the  re- 
porU  of  the  Commission.  Tbus,  at  page  6  of 
the  first  annual  report,  in  reTlewing  the  causes 
wbiclt  led  to  the  adoption  of  the  interstate 
commerce  act,  It  said: 

''Permanence  of  rates  was  also  seen  to  be  of 
Tery  high  importance  to  every  man  engaged  in 
biunneas  enterprises,  since  wilbout  it  busiuess 
contracts  were  lottery  rentutes.  It  was  also 
perceived  that  the  absolute  sum  of  tbe  money 
charees  elected  for  transportation.  If  not 
clearly  beyond  the  bounds  of  reason,  was  of 
inferior  importance  In  comparison  frith  theob- 
tainiDgof  rales  that  should  be  open,  equal,  rela- 
308jlivelyjnU*as  between  placesandaa  steady 
as  in  the  natnie  of  things  was  practicable." 

Tbat  unstable  rates  between  competing 
carriers  lead  to  Injurious  dlBcrimination,  one 
of  the  evils  sought  to  be  remedied  by  the  act. 
was  mentioued  In  tbe  same  report  at  pages  86 
and  87,  io  connection  with  a  discussion  of  the 
subject  of  reasonable  charges,  in  tbe  following 
language: 

"Among  the  reasons  most  frequently  operat- 
ing to  cause  complaints  of  rates  may  be  men- 
tioned: tbe  want  of  steadlaeBs  in  rates.  .  .  . 
More  often,  perhaps,  growing  out  of  disagree- 
ments between  competing  companfes.  which, 
wben  they  become  sprious.  may  result  in  wars 
of  rates  between  tbem.  Wars  of  rates,  wben 
mutual  Injury  is  the  chief  purpose  tn  view,  as 
Is  sometimes  tbe  case,  are  not  only  mischiev- 
ous in  tbeir  effects  upon  the  parties  to  them, 
and  upon  tbe  busiaess  a>mmnnity  whose  cal- 
culations and  plans  must  for  a  time  be  dis- 
turbed, but  they  have  a  permanently  injurious 
inf  •eace  upon  tbe  railroad  service  because  of 
tbeir  effect  upon  tbe  public  mind." 

The  evil  effecta  of  shifting  ntes  was  alao 
treated  of  at  page  33  of  tbe  second  annnd  report, 
where  the  Commission  Inserted  a  letter  re- 
ceired  from  a  business  man  of  Eanaaa  City, 
not  connected  with  railroads,  who  said: 

"Tbe  frequent  and  riolent  changes  tn  rail- 
way rates  wblch  have  taken  ptece  during  the 
past  few  yean,  and  which  seem  likelr  to  be 
unabated,  seem  to  me  to  call  for  new  legiala- 
tioD  in  the  w^of  amendment  of  tbe  interstate 
commerce  bill  These  cbanges  are  ruinous  to 
all  businessmen,  as  well  as  tbe  railways,  and  are 
tbe  cause  of  great  discontent  among  shippers 
everywhere,  and  especially  to  the  farmers. 
What  is  needed  Is  a  fixed  permanent  rate, 
which  shall  be  reasonable,  and  which  can  be 
counted  upon  by  anyone  engaging  in  busi- 
ness." 

So,  also,  in  tbe  fourth  annual  report  It  was 
observed  tbat  shiftiag,  unstable  rates  by  com- 
peting roads  was  contrary  to  the  purpose  of 
the  interstate  commerce  act,  and  hampered  the 
operaiione  of  the  Commission.  It  waa  said,  at 
paire  21: 
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*'  'In  former  reports  the  Commission has[369 
referred  to  the  undoubted  fact  that  competition 
for  busineas  between  railroad  companies  is 
often  ptisbed  to  ruinous  attnmei^  ud  ttist 
the  most  serious  dUBcul^  In  the  way  of  secar- 
ing  obedience  to  the  law  may  be  traced  to  this 
fact  Wboi  oompetttlon  degenerates  to  rate 
wars,  they  are  as  unsettling  to  tbe  busioess  of 
tbe  country  as  they  are  miscbievona  to  the  car- 
rlen,  and  tbe  spirit  of  existing  law  is  against 
them." 

In  additloB  to  tbe  text  of  tiie  law  heretofore 
commented  on,  the  aection  which  forbids  pool- 
ing adds  cogency  to  the  construction  that  tbe 
law  could  not  have  been  intended  to  forbid 
contracts  between  carriers  for  tbe  purpose  of 

{ireventiog  tbe  doing  of  those  things  which  the 
aw  forbade.  For,  as  I  have  seen,  it  cannot  be 
denied  tbat  at  tbe  time  of  the  passsge  of  tbe 
act  there  existed  associations  and  contracts  be- 
tween carriers  for  other  purposes  than  tbepool- 
ing  of  their  earnings.  Whilst  the  exact  scope 
of  these  contracts  is  not  sbowo.  tbe  fact  that 
their  existence  was  considered  by  Congress  re- 
sults from  the  face  of  tbe  act,  sipce  it  requires 
that  aereementa  and  contracta  between  car- 
riers sSall  be  filed  wltb  tbe  Oommlsdon.  Mote- 
over,  the  earllCT  reports  of  the  Commission,  as 
I  have  shown,  refer  to  sudi  traffic  agreements, 
and  state  tbat  after  the  passage  of  the  act  they 
continued  to  exist  as  tbey  bad  existed  before 
eliminating  only  the  pooling  feature. 

In  view  of  these  facts,  when  the  act  exprttdu 
forbitU  eontracU  and  cmMnaUoM  ikween  rod- 
Toadt  for  pooling,  and  mUca  no  mention  «f 
other  eontractt,  it  is  clear  that  the  continued 
existence  of  such  contracts  was  contemplated, 
and  tbey  are  not  intended  to  be  forbidden  by 
tbe  act.  Tbeelementary  rule  of  exprea^  univ* 
entirely  justifies  tbin  implication. 

And  it  is.  I  submit,  no  answer  to  this  rea- 
soning to  say  that  the  record  does  not  show  the 
terms  of  these  contracts,  since  Judicial  noUce 
may  be  taken  of  tbe  reports  made  by  the  Com- 
mission to  Congress,  from  which  reports  the 
nature  of  the  contracts  is  snfflclently  pointed 
out  to  authorize  Uie  conclusion  to  Illustrate  that 
tbey  were  of  tbe  general  character  oS  the  one 
here  assailed. 

Whilst  tbe  excerpts  tnm  the  reports  of 
tbe  Commission,  heretofore  made,  sotc  to  elu- 
cidate tbe  text  *of  the  act, they  also,  I  siib[370 
mit,  constitute  a  contemporaneous  construction 
of  tbe  provisions  of  the  act  made  by  the  otH- 
cers  charged  with  ita  administration,  which  la 
entitled  to  very  great  weight.  Brmniy.  United 
State*,  118  U.  8.  671  [28: and  cases  then 
cited. 

The  rule  sustained  by  these  aathcffltles  re- 
ceives additional  sanction  here,  from  the  fact 
tbat  tbe  construction  at  tbe  time  made  by  tbe 
Commission  was  reported  to  Congress,  and  the 
act  was  sobsequently  amended  by  that  body 
without  any  repudiation  of  such  construction. 

It  is.  I  submit,  therefore  not  to  be  denied 
tbat  the  agreement  between  tbe  carriera,  tbe 
validity  of  which  la  here  drawn  in  question, 
seeking  to  secure  uniform  classification  andtc 
prevent  the  undercutting  of  the  publlsbea 
rates,  even  though  such  agreements  be  made 
with  competing  aa  well  as  joint  lines.  Is  in  ac- 
cord with  tbe  plain  text  of  tbe  Interstate  com- 
merce act,  and  Is  in  harmony  with  the  views 
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o?  the  porpcMea  of  tbat  law  cootemporaDcously 
ezpreMed  to  Con^na  tbe  bod;  immediatelj 
charged  witb  Its  adminUlratioD,  and  Udtlj 

But,  departing  from  &  eonridentloa  of  the 
mere  text  and  looking  at  tbe  laterstate  com- 
merce act  from  a  broader  aspect.  Id  order  lo 
discoTer  tbe  ioteotloti  of  tbe  uirinaker  and  to 
discern  tbe  evlla  which  It  was  Intended  to  sup- 
pcesa  and  the  remediea  which  it  waa  proposed 
to  afford  bv  Iti  enactmeol,  Itaeemaio  me  very 
clear  that  the  oontnct  Id  queatioo  la  fo  accoid 
with  tbe  act  and  ihoald  not  be  avoided. 

It  cannot  be  queiUooed  that  the  tnteratate 
commerce  act  wu  intended  by  Congresa  to  In 
•ngnrate  a  new  policy  for  the  purpose  of  rea- 
■onably  coDtrnlllTig  iDterstate  commerce  rates 
and  the  dealion  of  carrlera  witb  reference  to 
nch  rates.  Two  ajatems  were  necessarily 
presented:  tbe  one  a  prohtbltlon  against  tbe 
exaction  of  all  uoreaaoDable  rates  and  subject 
to  this  restriction,  allowing  tbe  hourly  and 
daily  play  of  untrammelled  competltioo,  re- 
sulting in  Inequalltr  and  dla(^m£)atloQ;  tbe 
other  Imporfag  a  like  du^  as  to  reasooAble 
rates,  ana  whila.  allowing  coropedlioo  subject 
to  thuUmltatioo,  preTcnUngtheinjariooa  coo- 
871]aequeiicetarliIog  from  a 'constant  and 
dally  chanse  of  rates  between  connection  or 
competing  Tines,  thus  aToldinir  discrlmioatlon 
and  preference  as  to  persons  aod  places. 

The  second  of  these  syatems  is,  I  submit, 
plainly  the  one  embodied  In  tbe  loierstate  com- 
merce act  At  tbe  outaet  tetsonable  rata  an 
exacted,  aod  tiie  power  to  strike  down  rates 
which  are  unreasonable  is  provided.  Id  the 
mbsequent  provlsloDS  discrimination  against 
persons  and  against  places  to  arise  from  dally 
fiuctaatioD  Id  rates  Is  guarded  af^alnst  hf  re- 
qnirlng  publication  of  rates  aod  forbidding 
OiADgea  of  the  published  rates,  whether  by  way 
of  Increase  or  rednctloo  during  a  limited  time. 
To  bold,  then,  the  contract  under  considera- 
tion to  be  InvBlld  when  U  simply  provides  for 
uniform  clossiflcatioa.  and  seeks  lo  prevent 
secret  orsuddea  changes  in  the  published  rates, 
would  be  to  avoid  a  contract  covered  by  tbe 
law  and  embodied  lo  Its  policy.  It  cannot,  I 
think,  be  correctly  said  that  whilst  the  avowed 
purpose  of  the  contract  in  question  embraced 
only  tbe  foregoing  objects,  its  ulterior  Intent 
was  to  bring  about  results  in  conflict  with  the 
interstate  commerce  law.  The  answers  to  the 
bill  of  complaint  specially  denied  tbe  allegations 
as  to  the  improper  motives  of  the  parties  to  the 
contract,  and  also  expressly  averred  their  law- 
ful and  Innocent  intention.  As  tbe  case  was 
beard  upon  Mil  and  answer,  improper  motives 
cannot  therefore  be  imputed.  Indeed,  the 
opinion  of  tbe  court  sustains  this  view,  since 
It  eliminates  all  conslderatloo  of  Improper  mo- 
tives sod  holds  tbat  tbe  validity  of  the  contract 
must  depend  upon  its  face,  and  deduces  as  a 
legal  conclusion  from  this  prwnise  tliat  tbe 
oontract  Is  invalid,  because  even  naaonaUe 
contracts  are  embraced  within  tbe  purview  of 
the  act  of  1890.  To  my  mind,  the  jodldal 
declaration  that  carriers  cannot  agree  among 
themselves  for  the  purpose  of  aidlne  in  the  en- 
forcement of  tha  provisions  of  the  Interstate 
commerce  law,  will  strike  a  blow  at  the  beue- 
fldal  results  d  tbat  act,  and  will  have  a  direct 
tendency  to  produoe  tbe  preferences  and  dla- 
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crlmlDatiooi  which  it  was  one  of  the  mala  ob- 
jects of  tbe  act  to  frustrate.  Tbe  irreat  com- 
plexity of  tbe  subject,  the  numerous  interests 
eoncerued  In  It.  the  vast  area  over  which  it 
'operates,  present  difficulties  enough  [373 
wIthont,It  seems  to  me,  ft  being  advliaole  to 
add  to  them  by  holding  tbat  a  contract  which 
Is  supported  by  tbe  text  of  the  law  is  invalid, 
because,  altbongh  it  is  reasonable  and  Just  it 
must  be  considered  as  In  restraint  of  trade. 

Nor  do  I  think  thai  the  danger  of  these  evil 
consequences  is  avoided  by  the  statement  tbat 
If  the  oontrart  be  boduUm  these  dangen  will 
not  arise,  twcause  experience  shows  that  con- 
tracts such  as  that  here  io  quesLioo.  when  en- 
tered into  by  railroads,  an  never  obaerved.  and 
therefore  it  is  Just  as  though  the  contract  did 
not  exist.  How,  may  I  ask,  eao  judicial  no- 
tice be  taken  of  this  fact,  when  it  Is  said  that 
jadiclal  notice  cannot  be  taken  of  the  fact  that 
tbera  are  sneb  contnictsr  How,  moreover, 
may  I  ask,  can  it  be  said  un  one  branch  of  the 
case  tiiat  tbe  contract,  although  reasonable, 
must  be  avoided,  because  It  is  a  contract  in  re- 
straint of  trade,  and  then  on  the  other  branch 
declan  that  coniractB  of  that  character  never 
do  restrain  trade  because  they  are  never  carried 
out  between  the  partiea  who  enter  into  themf 
Then  la  another  contention  which,  I  sub- 
mit, is  also  unsound,  that  is  the  suggestion 
tbat  It  is  impossible  to  say  that  there  can  be 
such  a  thing  as  a  reasonable  contract  between 
railroads'  sMking  to  avoid  sadden  or  secret 
changes  in  reasonable  rates  because  tiie  que*- 
tion  of  railroad  rates  is  so  oomplex  and  is  In- 
volved In  BO  much  difficulty  that  to  say  that  a 
rate  is  reasonable  is  equivalent  to  saying  tbat 
It  must  be  fixed  by  tbe  railroads  themselves.  a> 
no  mlud  outside  of  the  officials  of  tbe  particu- 
lar roads  can  determine  whether  a  rate  Is  rea- 
BOuaUe  or  not  But  this  propositton  abso- 
lutely conflicts  wttb  tbe  methods  of  dealing 
with  railroad  rates  adopted  In  England  and  ex- 
pressly put  In  force  by  Cougreas  In  the  inter- 
state commerce  act  and  by  many  of  the  states 
of  tbe  Union.  For  yean,  tbe  rule  In  England 
was  reasonable  rates  enforced  by  judicial 
power,  and  subsequently  bv  enactment  securing 
such  reasonable  rates  by  aamlnlstrative  author- 
ity. The  interatate  commerce  act  especially 
provides  for  reasonable  rates,  and  vests  pri- 
marily in  tbe  Commission,  and  then  In  the 
courts  tbe  power  to  enforce  the  provision,  and 
like  machlDery  is  provided  *ln  many  o([373 
tbe  states.  Will  it  be  said  that  Conereu  and 
other  legislative  bodies  bave  provided  for  rea- 
sonable rates  and  created  the  madilnery  lo  en- 
force tbem,  when  whether  rates  are  reasonable 
or  not  Is  Impossible  of  ascertainmeott  If  this 
proposition  be  correct,  what,  may  I  ssk.  be- 
comes of  the  Judgment  of  this  court  in  Oin- 
einnati,  N.  O.  A  T.  P.RCo.  v.  Interttate  Cfem- 
msref  Commimim,  183  U.  8.  184  [40:  8ti6), 
where  It  is  held  tbat  the  AAtx  of  tbe  Com> 
mission  flndlog  certain  rates  chsrged  by  a  rail 
road  to  be  unreasonable  was  correct? 

In  conclusion.  I  notice  briefly  tbe  proposition 
that  though  It  be  admitted  that  contracts,  when 
made  by  individuals  or  private  corporations, 
when  reasonable  will  not  be  considered  as  in 
restraint  of  trade,  yet  such  is  not  the  case  as 
to  puMie  conxnatlons,  because  any  contract 
made  by  them  in  any  meason  in  restraint  of 
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Oonditiona  on  bade  of  ateatnthip  pat$mgi»r'$ 
ticket— aet  of  Qod— inevitable  accident. 

1.  A  notloe  conialDlDff  oonditlont,  oa  tbe  back  of 
a  tteamablp  peeaeoger^  oootraot  doket.  but  not 
referred  to  tbereio.  except  by  tbe  words  "See 
bBok"  printed  on  the  faoe  of  tbe  ticket,  does  oot 
form  a  part  of  tbe  cotoract  blndloff  on  the  paaa- 
eoger  aa  to  tbe  UabUltyof  tbe  gteannblp  com- 
paor  for  bagirase  orotberwiae,  wbere  tbe  paia- 
eogei^  attentloo  to  not  called  to  tbe  oondltloiu. 
and  tliere  to  no  proof  that  b*  ever  read  or  a»- 
Be  o ted  to  tbem. 

2.  A  carrier  bas  tbe  burden  of  proTlnstbat  Injury 
to  tbe  basftage  of  a  pasBenger  was  caused  by  an 
aot  of  God  tor  wblch  tbe  garrler  la  not  liable, 

8.  Damaie  by  sea  water  to  bacgage  In  a  compart* 
maotot  asteamatalp  to  not  abovntobanbeea 
caused  by  an  act  of  Oodor  Inevitable  aoddent, 
by  evldeooe  which  merely  tends  to  tbow  tbat  It 
resulted  from  tbe  breaking  In  of  tbe  cover  of  a 
porthole  in  tbe  compartment  byfloattng  wreck- 
age^ wbere  tbe  ertdenoe  does  not  fully  eicaUtoh 
tbto  fact  or  tbe  fact  tbatthe  p«HtboIe  was  proi^ 
eriy  Inspected  before  tbe  alleged  aocldent,  or 
explain  wby.  If  the  wreckage  was  suflBolent  to 
do  tbat  damage,  tbe  vessel  did  not  steer  away 
from  it  or  alackoiapeed  wbUe  paaalng  through  It. 
[Na  168.] 
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i-rade,  eveO  vbeo  reMonable,  fa  presamptlvely 
injurious  to  the  public  loteiestB,  and  therefore 
invalid.    The  fallaoy  In  this  proposition  con- 
sists in  overlooking  the  distinction  between 
acts  of  a  public  corporation  ivbicb  are  ultra 
rv'rw  and  those  which  are  not.   ir  tbe  contract 
ot  such  a  corporation  which  is  assailed  be  v^a 
rrzr^,  of  course  the  question  of  reasonableness 
l>«coiDe8  irrelevant,  since  the  chatter  la  the 
re&soD  of  the  being  of  tbe  corporation.  The 
doctrine  is  predicated  on  tbe  following  ezpres- 
aiona  taken  (torn  tlie  opinion  of  the  court 
ezpresaed  1^  Mr.  Cbief  Justice  Fuller  In  Qibba 
ConaolidattA  Qaa  Ce.  180  U.  8. 408  [S2:  9841: 
"Yet  in  tbe  instaooe  of  boatness  of  such 
cliaracter  that  It  presumably  cannot  be  re- 
strained to  anj  extent  whatever  without  preju- 
dice  to 'the  public  interest,  courts  decline  to 
enforce  or  sustain  contracts  imposing  such  re- 
straint, however  partial,  because  In  contraven- 
tion of  pnbllc  policy.   This  subject  is  much 
cx>ii8ideml,  ana  the  autborltiea  cited,  in  Wnt 
Virginia  trannf.  Co.  v.  Ohio  River  Five  Line 
Co.  22  W.  Va.  600;  Chiea^  Qcalight  A  C.  Oo. 

Peo^'$  Qaaight  A  C.  Co.  121  III.  B30; 
Wettem  U.  Teieg.  Oo.  r.  American  U.  Teleg. 
Ch.  65  Oa.  100  [m  Am.  Rep.  781]." 

But,  manifratly,  this  language  most  be  con- 
strued with  reference  to  the  facts  of  the  case 
in  which  It  was  used.  What  tbe  facts  were  in 
that  case  Is  shown  by  the  statement  Id  tbe 
374]*opiDion  (p.  400  [98S])  that  the  contract 
there  considered  "was  an  agreement  for  the 
sbandonmeot  by  one  of  the  companies  of  the 
discharge  of  its  duties  to  the  public"  It  is  also 
to  be  remembered  tbat  It  was  thfa  character  of 
contract,  that  is,  one  which  was  ttUra  virm, 
which  was  held  to  be  Illenl  Id  the  West  Vir- 
ginia,  Illinois,  and  Georgia  cases,  which  were 
cited  Id  tbe  Oibbt  Ca»eia  support  of  the  excerpt 
just  quoted.  That  tbe  language  in  tbe  OH^ 
Case  referred  to  conditions  of  fact  like  tbat 
there  passed  upon,  tbat  is,  contracts  vltra  virea, 
iaahowDbythesabseguentcaseof  Chicago,  8t. 
L.  A  N.  0.  a,  Co.  T.  Pullman  Southern  Oar  Co. 
189  U.  S.  79  [30: 97],  where  a  contract  of  tbe 
railway  company  was  assailed  as  in  restraint 
of  trade,  and  tbe  court  held  tbat  although  by 
the  contract  tbe  company  bad  restrained  itself 
for  a  long  period  of  years  from  using  other  than 
certain  drawing  room  and  sleeping  cars,  tbe 
contract  was  yet  a  valid  and  proper  contract. 
Manifestly,  this  decision  Is  utterly  irreconcila- 
ble with  the  view  tbat  In  the  case  of  a  railroad 
company,  every  restraint  imposed  by  contract 
upon  Its  freedom  of  action  is  necessarily  inju- 
rious to  the  public  Interests,  and  hence  invalid. 
Indeed,  tbe  proposition  tbat  any  reslnint  of 
its  conduct  which  a  railroad  may  create 
contract  is  Invalid,  because  inch  road  ts  a 
pabllc  corporation.  Is  demonstrated  to  be  erro- 
neous by  the  interstate  commerce  act,  which, 
in  the  provisions  heretofore  referred  to,  not 
only  expressly  authorizes,  but  in  some  in- 
stances commands,  agreements  from  which  re- 
straint of  the  action  of  tbe  corporation  neces- 
sarily  arises. 

I  am  authorized  to  si^  that  Mr.  Justice 
n^d,  Hr.  Justice  Orax*  Mr.  Justice 
SUras  c<mcar  in  this  dissent 


IM  U.S. 


ON  WRIT  OF  CERTIORARI  to  tbe  United 
States  Circuit  Court  of  Appeals  for  tbe 
Second  Circuit  to  review  an  order  to  enter  a 
decree  in  favor  of  the  Ubellants,  Grace  How- 
ard Poiter  «(  al.,  for  the  sum  of  $48.00  and 
interest,  in  favor  of  each  of  them,  which  order 
was  made  on  appeal  from  a  decree  from  tbe 
District  Court  of  the  United  States  for.  tbe 
Southern  District  of  Hew  York  for  the  re- 
covery \!y  the  libellaatB  of  the  full  amount  of 
damages  to  their  baggage  amounting  to  tbe 
sum  of  |2,8S8.60,  ac^iiDSt  the  steamship  Ma- 
jestic, etc.  Order  of  the  Circiit  Court  ef  Ap- 
peale  reteraed.  and  decree  of  the  Dittriet  Court 
affirmed. 

See  same  case  below,  66  Fed.  Rep.  244,  ao 
U.  &  App.  SOS,  S8L.  R.  A.  74S. 


Statement  by  Mr.  Chief  Justice  Fuller  i 
LIbellants,  the  Misses  Potter  and  their  maid, 
were  passengers  on  tbe  Btesmstiip  Majestic, 
which  sailed  from  Liverpool  on  January  30, 
1^92,  and  arrived  at  New  Tork  on  the  28th. 
On  disembarking,  the  contents  of  their  trunks 
were  found  bndly  damaged  by  sea  water,  and 
this  libel  was  filed  In  tbe  district  oourt  for  the 
southern  district  of  New  Tork  to  recover  for 
the  loss. 

Tbe  libel  alleged  that  tbe  Oceanic  Steam 

'Som.—AM  to  act  of  God,  what  <«;  rightt,  duties, 
and  liabUVHa  of  camera  of  ponengers:  wAo  are 
jKusenffcra;  meanire  of  care  rcQuired;  contributory 
fuvtfgence;  tiefteta:  qfcetnient  pasBengeti;— see  not* 
to  Gleeson  v.  Vlirinis  H.  B.  Co.  S6: 4S8. 

At  tohnafar  conaiffnmtnt  nf  ffoods  vest*  t7ieproi>- 
ertv  in  eonaionee,  and  to  whom  <a  the  carrier  reapon- 
eibte  /orlotaortfiiNirv,— saenote  toQrove  v.Brfent 

mna. 

to  irilat  4t  fneltldcd  in  bofmos/or  isMcA  carrier 
It  retponilbl*,— see  note  to  Annlbal  *  St.  J.  KOo. 
T.  Swift,  80:4a. 
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br  whidi  ft  WM  •T«md  the  lUp-was  dto- 
cbarged  of  lUbttitj,  or,  In  107  case,  wu  not 
liable  for  tnj  injury  bejood  tbe  amount  of 
£10;  and  It  £n»lly  alleged  that  the  injuiy.  If 
any,  waa  caoeed  bj  the  act  of  God  or  the  perili 
of  the  ME,  and  waa  in  no  wise  eanaed  or  con< 
tribated  to  bj  the  neglect  ok  nliooadiict  of 
any  of  ill  ageoti  or  KrTaota. 

The  ■o-cilled  ticket  Issued  to  the  three  libel- 
lantiiomitting  numbering  and  the  diap^y  head- 
ingi^  waa  aa  ndlowa: 


Navigalioa  Compaoy,  owner  of  the  HajesUc, 
for  a  Taluble  oondderation  agreed  to  carry 
and  toaoaport  Ubdlants,  with  their  personal 
baggage,  to  New  York:  and  charged  that  the 
daomge  to  the  baggage  waa  cuucd  by  negli- 
genoe  and  want  ofproper  care.  Tbe  answer 
admitted  the  deliray  of  the  baggage  on  board 
in  good  order,  and  Its  coDdltion  on  arrtral  at 
New  York,  but  pat  In  lame  the  allegations  of 
negligence  and  want  of  proper  care.  It  set 
up  certain  sUpolallona  aa  contained  In  the 
ticket  under  whldi  Hbellaota  took  passage. 

Cabin  Passenger's  Contract  Ticket. 

Thm  DireeUms  and  tkt  Notke»  te  Pameagen  Moft.form  part  ^,  and  mutt  apptar  ex,  eoA 

OoMraet  TWket. 

L  ▲  CoDtract  TtokeC  In  this  Form  mutt  bo  ffireo  to  errry  CkUo  PMeiig«r  eoRtfloff  n  Putaffo  In  » 

Vmteagrr  Sblp  from  tbe  Untted  KInirdom  to  any  plaoe  out  of  Burope,  and  not  belnx  within  Um 

SIedtt«>rrueao  Bea,  under  m  penalty  not  exceeding  £00. 
I.  (TDkas  tbe  r— cngwi  are  to  hare  afreeTsbJe,  tbe  VlotaalUny  Boale  for  tbe  Voyage  must  lie 

■tended  to  ttie  Oootraot  Ticket, 
a  All  the  BlenUmwt  be  oonecflyaiidle^y  filled  lo.  and  tbe  ndMmnet  be  leafUy  stoned 

Chnettao  Names  and  Suraeme,  and  Aodreas  Id  full  of  tbe  Party  IsbuIov  tbe  same. 
877]  H.  TbeDeyof tbeHoatbonwhtobtbeSblplitoaailmusiDetnsertedlD WOTdaandnotlnFlf- 

UFM  cmly. 

•l  Wben  oooe  Inned.  tbti  Ticket  mnet  not  be  wUbdrawn  from  tbe  passenger,  nor  any  alteration  or 
eruure  made  ID  It  unless  wltb  bis  ooDseot. 

Tom  regiaUTf  to  sail 
twentieth        day  of 


British  Steam-ship        Majestic       of  4,244 


fnm  UVEBPOOL,  far  NEW  TOBK,  on  tha 
Januarff,  1898. 


No.  of  Person*. 


KAMI 


Adulia 
above 
»  Tears. 


IClm  Okao  Howard  Poctb. 


Miss  BL  HOWABD  PORBk 


a  maid. 


Ttotsl      of  Tttaoaa. 


Three. 


Cblldrec 
U  Veaie 
a  under. 


Iir  OoBKDSBATKMi  of  tbe  sum  of  £124  10/ 
I  bei^y  aeree  wltb  tbe  Pereno  Dsmed  tn 
tbe  margin  Mreof  tbat  suoh  Person  sbell  be 

emvlded  wltb  First  Ctam  Cabin  Passeae 
I  tbe  abore-named  BrltBb  Bceam^bln,  to 
nil  mm)  tbe  Portof  Liverpool  for  the  Iwt 
of  NEW  TOBK.  in  Nortb  Amerfoa,  with 
not  lem  tban  Twen^  Cubical  Feet  for  Lug- 
miTB  for  eeob  Penoo,  and  tbat  sueb  Penon 
sball  be  vlotualled  as  First  Claaa  Osbln  Pus. 
eoiter  durloir  tbe  roTt*.  and  the  time  of 
detentloD  atanypUoettefore  Its  determlna* 
tloo:  aod  1  f urtber  eonee  to  fatad  tbe  Vee- 
SOD  aforesaid  with  ttetr  Lugma  at  tbe 
test  mentioned  Port,  free  of  aay  Gbam  be- 
yond tbe  Pasnm  Money  aforeaald;  and  1 
hereby  ackDowlwlge  to  have  reosfved  tae 
sumor  J  pald_ln  foil  Paymentof  such 
rsBsage  lloiosy." 
gtor  and  00  bebalf  of  the 

OCKAXTO  BTBAM  NAVIGATION  OOM. 
PAITT,  I.TiffTnn.  aw  Gma  Buunt, 
THOKAS  HENBT  ISMAT, 

Uverpool.  IBtb  Jan'y.  Vm. 

-to  tm  patdat  the  (tfle«,J9  ITaCsr  Street,  Xtocrpool,  one  day  before  ttsotees  dole/kr 
scriKa^ 

Total  M  full 

NOnOB  TO  OABHf  PA88EN6EKS. 
If  Chbln  Fameofets,  tiirougli  no  defiralt  of  their  own.  fall  to  obtain  a  pessem  In  the  Ship,  and  on 
we  day  named  In  this  Oootraot  neket,  they  may  obtain  Bedrees  for  Breach  of  Oontraot  tiy  summary 
Pvoms^  under  the  7Sd  Section  of  tbe  PaMenKers'  Act,  18SB. 

_  OiMn  I  agere  most  produoe,  on  i>emand.  tbeir  Oontrsot  tMMte  to  tbe  *OovenuDent  [878 
blmtttm  Mtaer  under  a  Penalty  not  exoeedyuia  00,  This  Ticket  ahouM  therefore  be  pcteerve<Caod 
kept  to  leadhisss  to  be  produced  on  board  the  Ship.  N.B:-TUsOonaactTlctot  Is  axempc  from  Stamp 

Duty, 

OADTION.— To  prevent  tbe  pomlblUty  of  robberies  oocurrlnir  before  tbe  steamer  leaves  tbe  wharf, 
nmragen  are  leQuested  10  be  careful  to  leave  tbelr  baBvaKe  In  cbarve  of  the  Oompany^  Servaau  only, 
and  to  give  monw,  JeweUerr  and  other  valuables  In  care  of  tbe  Purser,  who  will  tasoe  a  reoelpc  and  de- 
posit the  artiales  In  the  SblpHaafSL  TUB  TtoketH  only  available  for  the  date  fbrwUdi  issued. 

CUa  BACK. 


[On  the  bsck:] 


NOTICE  TO  PASSENGERS. 


Ms  oantraot  a  made  sm^eet  to  the  ftillowlDg  eDDditfoni>- 

^  i-.jbgjjg— S  MaytowandasBatTessBainall  sttuatl<MB,piitbacfcor  Into  any  pert,  and  devlala 
fromtbadlraeCaBdowtomatyeooiee. 
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9l  If  the  Steamer  ■hall  be  prevented  by  any  cause  from  Mdltoff  or  proceedins  In  the  ordinary  ooora* 
tbe  fiHBonger  may.  at  the  8blpowner*B  expenae,  be  tranabtpped  to  any  other  ateaaier  boaod  f  c«  the  port 
ot  deetmaUoD. 

a.  Neither  the  Shipowner  nor  tbePaaaage  Broker  orAcODt  Is  recponBiblefor  Ion  of  or  lnjorjto  tba 
PM—engcr  or  his  lu^gaite  or  peraonal  effects,  or  delay  6u  the  voyage,  arlslnx  from  steam,  latent  defeoti 
in  tbe  Steamer,  ber  machinery,  frear,  or  flttlnfrs.  or  Zrom  act  of  Ood.  Queen's  enemies,  perils  of  th«  iM 
or  rlverB,  restraints  of  prlooes,  ralers,  and  peoples,  barratry  or  negUvence  In  navigation,  of  the  Steamer 
or  of  any  other  vesseL 

4.  Neither  the  Shipowner  nor  the  Passage  Broker  or  Agent  is  In  any  oase  liable  for  loss  of  or  injury 
to  or  delay  in  delivery  of  Inggage  or  personal  effects  of  the  Paaaeoger  beyond  the  amount  of  fULunlesi 
tbe  vnlue  of  the  same  In  excess  of  that  mm  be  declared  at  or  before  the  issue  of  this  Contract  Ticket, 
and  freight  at  onrrent  rates  for  every  kind  of  property  (except  piotatfls,  statuary,  and  valuables  of  any 
d«aorlptToo  upon  which  one  per  oeot  will  be  charged)  la  paid. 

5.  TbePsssenger  is  not  liable  In  reepeet  ot  blalngsagaor  panmial  clIMita  topar  or  oottUed  to 
r«oelve  any  general  average  opntributlon.  * 

flu  If  thePaBBeBmdoesiiotiisetbl8TlokMtortheflhlpaDddatementkiiiedoDtb6flweoflt,oritU 
!■  loot  or  mislaid.  It  u  to  be  oomddered  as  canoaUed  and  the  passage  money  will  be  ahaolot^  forfeited. 

7.  AUqueatlonsarlslQgonthlBl^oket  shall  be  decided  aooordiog  to  Bngllsb  law.  with  reference  to 
wbioh  this  Contract  Is  made. 

For  ud  on  behalf  of  the  OCEANIC  8TBAU  NATIOATION  OOHPANT,  haaxMD,  or  Obux  Bbitaih, 

THOMAS  BRUCE  ISHAT. 


Vew  United  Stntes  Xmmlsration  Aet,  In  eflbet  April  lit.  t891. 

Th«  'followiog  InformatfoB  Is  required  I17  the  UDlted  StaXeif  AQtboritla  before  Pusengen 
will  be  permitted  to  land.  Ageou  vfH  please  either  All  op  the  blanks 
or  request  Paasengen  to  do  so  thmsdves. 

[Here  followed  certain  unfilled  blanks.] 


The  signature  "R.  Martckellell"  was  In  wrlt- 
Ine.  the  other  signatures  in  print. 

The  ticket  was  purchased  at  London  by  di- 
rection of  tbe  father  of  the  young  ladies;  was 
broaght  to  the  office  of  his  firm;  and,  as  was 
usual,  was  held  in  a  particular  department 
until  given  to  those  for  whom  it  was  ioteoded; 
370]be  had  no  recollection  *of  having  seen  It. 
and.  if  he  did,  did  not  examine  it.  One  of  the 
l^llantk  received  the  ticket  in  an  envelope,  did 
not  look  at  It.  and  knew  nothing  of  its  contents, 
and  the  others  did  not  see  it.  There  vras  no 
proof  whatever  that  Mr.  Potter  or  the  libellaots 
erer  had  their  attention  called  to  the  notices 
on  tbe  1»ck  of  tbe  paper,  or  ever  read  or  as- 
sented to  what  was  printed  thereon. 

Tbe  injured  banage  was  checked  from  Lon* 
don  to  New  Yo»  direct,  after  It  had  been 
properly  marked  sod  labeled  for  the  hold,  In 
accordance  with  an  arrangement  between  tbe 
steamship  compaoy  and  the  London  ft 
Noribwe&tem  luiilway  for  checking  baggage 
through,  the  practice  of  the  company  being  to 
furnish  its  allematlve  labels  for  passengers' 
baggage,  indicating  the  place  In  which  the 
bwrage  should  be  put. 

llie  baggage  was  not  put  in  the  bold  proper 
but  atowed  in  compartment  No.  8  of  tbe  orlop 
deck,  where  tbe  mails  were  also.  This  com- 
parimeot  was  about  36  feet  in  length,  had 
wstertigbt  bulkheads  at  each  end,  was  ordi- 
narily a  safe  place  for  the  baggage  of  passen- 
gers,  and  frequently  so  used.  It  bad  three  or 
four  portholes  on  each  side,  coosiderably  above 
the  water  line,  closed  in  the  usual  way,  with 
glass,  covered  over  with  an  iron  protector 
catled  a  dummy. 

On  tbe  morniDg  of  January  20,  it  was  found 
that  a  porthole  was  broken  in  orlop  Na  8, 
and  that  the  whole  compartment  was  flooded 
with  sea  water.  On  which  side  of  the  sbip  tbe 
shattered  porthole  was  located  was  not  shown. 

The  log  contained  this  entry:  "Jaay.  25th. 
Commenced  with  clear  weather  aod  a  high 
westerly  swell.  From  7  to  6  A.  u.  vessel 
pamed  through  aquantiQr  of  wood,  apparently 

166  U.S. 


deck  planking,  and  about  8  a.  >c  It  was  found 
that  the  after  port  Id  the  mail  room  had  been 
broken  through  by  the  sea  or  by  wreckage, 
and  that  a  laive  quantity  of  water  bad  found 
its  way  in  aodaamaged  tbe  mails  and  btwgage. 
The  broken  port  was  at  once  replaced  by  a 
spare  one.  ana  measures  were  taken  to  remedy 
the  damage  as  much  as  possible." 

Tbe  captain  testified :  "Whenlgot  apfn  the 
morning,  the  *flrBt  thing  I  saw  when  irSSO 
came  out  of  the  chart  room  were  some  plunks, 
floating  wreckage  that  the  ship  had  evidently 
passed  through  in  Uie  dark,  and  was  passing 
through  at  the  time;  and  there  was  a  pretty 
rough  sea,  I  saw  this  port  after  it  was  stove 
in,  and  it  was  forced  right  Iq.  The  glasa  had 
broken  In  a  great  many  pieces,  and  the  iron 
dummy  protectiog  It  was  forced  off  the  hlngea 
and  turned  right  hack — which  could  not  poa- 
sibly  have  been  done  by  tbe  sea  alone." 

The  chief  ofl3cer  was  called  as  a  witness  by 
libellants,  and  testified  that  he  was  on  the 
bridge  on  the  morning  of  the  26th  from  6  to 
8;  that  they  "had  rough  seas;  a  bad  choppy 
sea;"  that  be  "saw  one  piece  of  wreckage;  » 
looked  like  deal;  It  was  a  good-sized  pi(^  of 
timber;  it  was  on  tbe  port  aide,  away  from  the 
ship."  His  evidence  leaves  It  doubtful  whether 
be  inspected  orlop  No.  S  on  the  day  the  voyu;e 
commenced.  As  to  whatever  inspection  he 
made,  be  states:  "I  merely  opened  the  water- 
tight door  and  looked  in."  At  first  he  said 
that  he  bad  not  made  an  examination  of  orlop 
Na  8  before  the  S5th  since  leaving  port,  but 
afterwards  that  be  was  mistaken  and  that  he 
was  down  to  tbe  orlop  "the  day  after  we  left 
Queeostowo;"  and  that  the  accident  might 
have  occurred  on  any  one  of  the  intervening 
days.  He  was  asked  on  eross-ezamioation  on 
behalf  oiibe  stesmshlp:  "What  called  yonr 
attention  to  this  damage  to  tbe  baggage?  A. 
The  wash  of  the  water  when  I  opeoed  Uie 
door.  Yqu  see.  it  Is  all  in  total  darkness." 
He  was  further  asked  and  answered  on  croas- 
examinatlon  as  follows:  "Q.  Were  these  port- 
holes in  orlop  No.  8  just  u  ■ecniely  pro- 
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twted  u  BDT  of  tbe  other  portholes  lo  the 
boldt  A.  Ob,  jes;  more  bo  if  aoytblDg. 
They  are  ezamiaed  by  ao  officer  Id  Liver- 
pool, and  be  sigDs  a  paper  to  that  effect 
— says  the  ports  are  secure.  Q.  Were  these 
ports  ezamlned  on  this  voyage  Id  Liver- 
pool? A.  Yes,  sir."  There  was  no  other 
evidence  as  to  inspection  at  Liverpool  io  re- 
spect of  the  security  of  tbe  ports. 

Deme  was  eoterad  Id  favor  of  libellanta  for 
the  fnti  amount  of  damages  claimed  together 
with  inteteat  and  coata.  66  Fed.  Bep.  944. 
From  this  decree  the  steamship  company  ap- 
pealed to  the  circuit  court  of  utpeals  for  the 
38 1]  second  circuit.  After  *the  appeal  was 
takoi.a  moUoD  was  made  befdre  a  iadge  of  that 
court  for  leave  to  take  new  proofs  under  tbe 
rules  of  that  court;  which  was  denied.  Sub- 
sequently claimant  moved  for  leave  to  put  In 
evidence  certain  reported  cases,  and  this  mo- 
tion was  denied. 

Tbe  drcult  court  <A  appeals  directed  the  dls- 
tiiet  court  to  enter  a  decree  in  favOT  of  each 
of  tbe  llbellaots  for  the  earn  of  $48.67  and  In- 
terest from  January  Vi,  1803.  and  costs  in  tbe 
district  court,  with  costs  of  tbe  appeal  to  the 
company.  SO  U.  8.  App.  608  [28  L.  R.  A. 
746].  Whereupon  the  cause  was  brought  here 
hy  a  writ  of  certiorari.  Afterward  diminu- 
tion of  the  record  was  suggested,  and  a  writ 
of  certiorari  Issued  to  bring  up  the  transcript 
of  tbe  proceedings  on  the  application  to  take 
addiUonal  testimony,  etc.  and  it  was  trans- 
mitted accordingly:  bat  is  the  court  found 
notbing  justifying  revision  In  this  regard  this 
requires  no  further  notice. 

Meam.  Frttderlek  W.  WUtridire  and 
WiUaird  Parker  Bntler  for  llbellants.  ap- 
pellants. 

Mr,  Evaratt  P.  Wheeler  for  cUmant, 
appellee. 

Mr.  Chief  Justice  Fuller  dellTered  tbe 

opinion  of  the  court: 

By  the  contract  In  this  case,  the  steamship 
company  agreed  to  land  Ubellants  with  their 
luggage  at  the  port  of  New  York,  and  none  of 
the  alleged  exceptions  or  conditions  were  re- 
ferred to  therein.  Tbey  were  notices  and  no- 
thing more,  and  it  cannot  be  held,  as  matter  of 
law,  that,  whether  they  were  regulations  for 
tbe  conduct  of  business  or  li'mitatloos  upon 
common-law  obligations,  tbey  constituted  any 
part  of  the  contract. 

Such  Is  the  rule  in  England,  where  this  con- 
tract between  tbe  shipowner,  a  British  cor- 
poration, and  citizens  of  the  United  States, 
was  entered  into. 

In  Richardaon  v.  Bemntree  [1804]  A.  C.  217, 
the  respondent  bad  paid  passage  money  for 
382]  a  voyage  *on  appellants'  steamer,  and 
had  received  a  ticket  folded  up  ao  that  no 
writing  was  visible  unless  she  opened  It,  but 
on  wbicb  were  the  words:  "It  is  mutually 
agreed  fur  tbe  consideration  aforesaid  that  this 
ticket  is  issued  and  accepted  upon  the  follow- 
ing conditions."  One  of  the  conditions  was: 
"The  company  Is  not  under  any  circumstances 
Ifathle  to  an  amount  exceeding  f  100  for  loss  of 
or  injury  to  the  passenger  or  his  luggage." 
Respondent  having  brought  an  action  against 
appellants  to  recover  damages  exceeding  $100 
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for  persooal  injuriea,  certain  questions  were 
left  to  the  jury,  in  response  to  which  tbey 
found  that  she  knew  tbere  was  writing  or 
printing  on  tbe  ticket,  but  did  not  know  that 
the  writing  or  printing  contained  conditions 
relating  to  tbe  terms  of  tbe  contract  o'  car- 
riage, and  that  appellants  did  not  do  wbacwas 
reasonably  sufficient  to  give  her  notice  of  the 
condittooa;  and  returned  a  verdict  In  bar 
favor  for  £100.  The  House  of  Lords  af- 
firmed the  judgment  of  the  court  of  appeal 
that  tbere  was  evidence  upon  which  the  ^rj 
could  properiy  find  as  th^  did,  and  that  judg- 
ment was  proper^  aotered  for  plaintiff  opoa 
tbe  flndlngo. 

Tbe  Lord  Ohancdtor,  Lord  Hendwll,  said: 
*'Now,  tiiose  are  queadoDS  which  the  malori^ 
of  tbe  court  of  appeal,  in  the  case  of  Airier 
V.  South  Baatern  S.  Co.,  pointed  out,  by  their 
judgment,  ought  to  be  left  to  the  jozy.  That 
was  a  case,  In  its  broad  features,  very  similar 
lo  tbfaL  Inasmuch  as  tbe  plalnlifif  tbere  bad  de- 
posited stHne  luggage  at  the  luggage  office  of 
one  of  the  railway  companies,  and  received  fa 
return  for  the  deposit  of  the  luggage  a  ticket 
on  which  there  was  printed  'See  badK,*  and  on 
tbe  back  were  certain  conditions  bj  whIfA  It 
was  sought  to  limit  tbe  liability  of  the  com- 
paov.  The  majority  of  the  court  of  appeal 
held  that  tbey  could  not  say,  as  matter  of  law, 
that  by  reason  of  taking  that  ticket  In  ex- 
change for  the  goods  the  plaintiff  was  bound 
by  the  conditions;  that  there  were  questions  to 
be  determined  by  the  jury,  and  that  anon 
tbeir  determination  would  depend  tbe  liability 
of  tbe  defendants.  My  Lords,  tbe  only  ques- 
tion that  now  comes  before  this  *Hoo8e[383 
is  whether  tbere  was  any  evidence  to  go  to  the 
jury  upon  which  they  could  properly  And  tba 
aiuwer  that  they  did  to  the  last  two  qneatloos. 
Now.  what  are  tbe  facts,  and  the  only  facts, 
bearing  upon  this  question  wbicb  were  proved 
before  the  juryf  That  tbe  plaintiff  pud  tba 
money  for  her  passage  for  tbe  voyage  in  qnea- 
tion.  and  that  she  received  tbla  ticket  banded 
to  her  folded  up  by  the  ticket  derk,  so  that 
no  writingwas  visible  unless  she  opened  and 
read  it  There  are  no  facts  beyond  tboae. 
Nothing  was  said  to  draw  her  attention  to  tin 
fact  that  this  ticket  contained  any  coadition; 
and  the  argument  of  tbe  appellanta  is,  and 
must  be,  this,  that  where  there  are  no  facts 
beyond  those  which  I  have  stated  tbe  defend- 
ants are  entitled,  as  a  matter  of  law,  to  say 
that  tbe  plaintiff  is  bound  those  conditions. 
That,  my  Lords,  seems  to  me  to  be  ahsolately 
in  tbe  teetb  of  tbe  ludgment  of  the  court  of 
appeal  lo  the  case  oi  Parker  v.  South  EaMen 
R.  Co.,  with  which  I  entirely  agree;  nor  does 
It  SMm  to  me  consistent  with  the  case  of 
Henderton  v.  Stetenaon  in  your  Lontafaip's 
House  when  that  case  Is  caref  ul)y  considered. " 
Parkar  v.  SouA  Baatern  R.  Co,  L.  R  2  G.  P. 
Div.  416.  L.  R  1  C.  P.  Div.  618;  Banderaon  v. 
Btetenton,  L.  R.  2  H.  L.  Sc.  470. 

In  Benderaon  v.  Stnenaen  a  ticket  having 
on  Its  face  only  tbe  words  "Dublin  to  While 
Haven"  was  given  by  a  steam  packet  company 
to  a  passenger,  who  without  looking  at  It  vM 
for  It,  and  went  oa  bmrd  their  ateamtt.  Tba 
ship  was  wrecked,  the  passenger  lost  all  his 
l<iff8>S^  brought  an  action  agalnat  tbe 
company.  The  defense  was  that  on  tbe  back 
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of  the  ticket  these  words  were  printed:  "This 
ticket  is  iBsued  on  the  conditioD  that  the  com- 
pany incur  no  liability  whatever  in  respect  of 
loss,  injury,  or  delay  to  the  passenger,  or  to  his 
((HT  her)  luggage,  wfiethor  arising  mm  the  act, 
o^lect,  or  default  of  the  company  or  their 
servants,  or  otherwise."  Judgment  was  giveo 
•gainst  the  company  and  affirmed  by  the  House 
of  X«OTda.    The  Lord  Chancellor,  Lord  Cairns, 
said,  among  other  things:  "Itseems  to  me  that 
it  would  M  extremely  dangerous,  not  merely 
wiUi  regard  to  contracts  of  tHls  deampllni,  but 
with  xegard  to  all  contracts,  if  it  were  to  be 
SS^l'tMldthatadoeument  complete  upon  the 
face  ol  it  can  be  exhibited  as  between  two  con- 
tracting parties,  and,  without  any  knowledge 
of  anything  beside,  from  the  mere  clrcum* 
stance  that  upon  the  back  of  that  document 
there  is  something  else  printed  which  has  not 
actually  been  brought  to  and  has  not  come  to 
the  notice  of  one  of  the  contracting  parties, 
that  contracting  party  la  to  l)e  held  to  have  as- 
aented  to  that  which  ne  has  not  sten,  of  which 
he  knows  nothing,  and  which  is  not  in  any  way 
ostensibly  connected  with  that  which  is  printed 
or  written  upon  the  face  of  the  contract  pre- 
sented to  him.   I  am  glad  to  flod  that  there  is 
no  antliQtity  for  inch  a  imposition  in  any  of 
the  cases  that  have  been  dted."  It  was  held 
that  a  mere  notice  from  the  steam  packet  com' 
pany,  without  the  passenger's  assent,  would  Dot 
aiactaarge  it  from  performing  its  duty  to  carry 
safely  and  securely  nnless  prevented  by  nn- 
aTOidable  accident 

Ttie  rule  is  not  otherwise  in  this  country, 
and  is  stated  in  Wheeler  on  the  Modem  Law 
of  Carriers,  268,  thus:  "A  notice  or  memoran- 
dum, eren  though  printed  upon  the  bill  of  lad- 
inf^  or  other  contract  with  a  carrier,  unless  re- 
ferred to  in  the  body  of  the  contract  and  thus 
made  a  part  of  it.  Is  no  more  than  a  notice,  and 
does  not  form  a  part  of  the  contract  between 
the  shipper  and  the  carrier." 

In  Michigan  0.  B.  Go.  v.  Mineral  Springt 
Mfg.  Oo.  83  U.  8.  16  Wall.  818  r^l :  397],  it  was 
held  that  although  a  common  carrier  might 
^'mit  bis  comoion-law  liability  by  special  con- 
Lidct,  assented  to  by  the  consii^nor  of  goods, 
an  unsigned  notice  printed  on  the  back  of  a  re- 
ceipt did  not  amount  to  such  contract,  though 
the  receipt  with  such  notice  on  it  might  have 
been  taken  by  the  coDsicnor  without  dissent. 
And  New  Jersey  Steam  Nav.  Co.  v.  Merchanttf 
Bank,  47  U.  8.  6  How.  314  [12:  465],  was  cited 
to.lbe;>oint  that  Qothioi;  short  of  an  express 
stipulation  by  parol  or  id  writing  should  be 
permitted  to  discbarge  the  carrier  from  duties 
which  the  law  baa  annexed  to  his  einploymeot. 

In  Nob  Tori  O.  AB.R.R.  Co.  v.  Frahff,  100 
U.  8.  24,  27  [25:  581.  533],  this  court  said:  "It 
is  undoubtedly  competent  for  carriers  of  passen- 
gers, by  specific  regulations,  diatinetly  brought 
3851*fe»  the  knoaUdge  of  the  passenger,  which 
are  reasoniible  in  their  character  and  not  incon- 
sistent with  any  statute  or  their  duties  to  (he 
public,  to  protect  themselves  against  liability, 
as  insurers,  for  baggage  exceeding  a  fixed 
amount  in  value,  except  upon  additional  com- 
pensation, proportioned  to  the  risk." 

In  Malone  r.  Boston  W.  R.  Co.  IS  Grav, 
888  [74  Am.  Dec  598],  it  was  ruled  that  there 
was  no  presumption  of  law  that  a  passen- 
ger on  a  railroad  has  read  a  notice  limiting  the 
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liability  of  the  railroad  corporation  for  bag- 
gage, printed  upon  the  back  of  a  check  deliv- 
ered  bim,  haring  on  the  face  the  words  "Look 
on  the  Iwck,"  and  that  the  question  of  notice 
was  propraly  submitted  to  the  Jury  as  a  ques- 
tion of  fact.  And  see  Brown  t.  Battem  B, 
Go.  11  Cuah.  07;  SierchanUf  Detpateh  Trantp. 
Oo.  T.  Theilbar,  86  111.  71;  Bawaon  v.  Penntyl- 
tania  B.  Go.4&lS.  Y.  912  Js  Am.  Sep.  54§]; 
Wiimm  V.  CAeaapadbe  AO.S.O0. 21  QratL  65l 

Oo  the  evidence,  we  are  unable  to  conclude 
that  the  liltelhuts  should  be  held  bound,  as 
matter  of  fact,  byany  of  the  atleged  conditiona 
or  limitations.  They  were  not  deluded  In  the 
contract  proper,  in  terms  or  by  reference. 

The  contract  was  signed  in  writing  on  behalf 
of  the  steamship  company,  but  the  notices 
were  not.  Libellanta  did  not  sign,  nor  were 
they  required  to  do  so,  nor  was  it  contmnidsled 
that  they  should. 

The  ticket  was  sent  to  the  office  of  the  father 
of  two  of  the  libellants  and  was  forwarded  or 
handed  to  one  of  them  in  an  envelope.  It  was 
not  seen  by  her  until  taken  up  In  the  middle  of 
the  ocean,  nor  by  either  of  the  others  at  aU. 
The  attention  of  neither  of  tbem  was  called  to 
the  notices,  nor  In  any  way  to  the  ticket,  nor 
had  either  of  them  read  it,  or  read  any  of  the 
printed  matter,  in  floe  type,  by  which  the  con- 
tract for  passage  was  surrounded.  The  father 
of  the  two  young  ladles  had  directed  passage  to 
be  engageiL  and  it  Is  true  that  he  bad  been  in 
the  h»>it  of  using  such  tickets  himself  in  cross- 
ing, but  there  was  no  evidence  that  bis  atten- 
tion had  ever  been  particnlarW  called  to  them; 
be  had  never  read  them;  and  he  had  no  ides 
that  the  limitations  contended  for  had  ever 
been  cldmed  to  have  been  imposed  thereby. 
*We  quite  agree  with  Lord  O'Hagan  in[386 
HenderBon  T.  Steventon,  L.  R.  2  H.  L.  Sc.  470, 
that  "when  a  comptfny  desires  to  impose  special 
and  most  stringent  terms  upon  its  customers,  in 
ezoneratloo  of  its  own  liability,  there  is  nothing 
unreasonable  In  requiring  that  those  terma 
shall  be  distinctly  oedand  and  deliberately 
accepted." 

But  while  we  hold  that  libellants  were  not 
subjected  to  these  alleged  conditions  and  limi- 
tations, and  that,  therefore,  the  court  of 
appeals  erred  in  its  conclusion  that  each  of 
them  was  limited  in  recovery  to  £10,  a  limita- 
tion which  we  must  say  does  not  strike  us  as 
exactly  reasonable  in  view  of  the  "20  cubical 
feel"  of  luggage  for  each,  which  the  company 
bad  expressly  contracted  to  carry,  the  question 
still  remains,  on  the  doctrine  of  implied  excep- 
tions, whether  the  Injury  here  was  by  the 
of  God,  for  which  the  company  was  not  liable. 
The  burden  in  this  respect  Is  on  the  carrier. 
Clark  V.  BamwU, 53U.  8. IS  How.  273 [27: 7801 ; 
WegUrn  Tranap.  Co.y.  Dovmer.  78  D.  8.  IJ  Wall. 
129  [20:  160];  Bradley  Fertilizer  Oo.  v.  TTu 
EdtDin  1.  Morrison  ("TheBdtoin  I.  Morriaon"), 
158  D.  8. 100  [38:  6881;  The  Caledonia,  1S7  U. 
8.  144  [89:  6S1]. 

The  act  of  Ood,  said  Chancellor  Kent  a 
Kent,  Com.  p.  697),  means  "inevitable  and- 
dent,  without  the  intervention  of  man  and 
public  enemies;"  and  again  (8  Kent,  Com. 
p.  216),  that  "perils  of  the  sea  denote  natural  ac- 
cidents peculiar  to  that  element,  which  do  not 
happen  by  the  intervention  of  man,  nor  are  to 
be  prevented  by  human  prudence.  Aomw 
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fiHt^iiuM  WH  dcflmd  bk  the  dvU  law  to  be, 
qttod  damno  fatali  ctnUngit,  nUvtt  M^/eiM»- 
timo  vomit  eenttngin.  It  is  a  lois  bappeolDfr 
fa  iiHte  of  ill  baiDU  eflort  and  aandtj." 
The  words  "perOs  of  tbe  lea"  IU7,  lodeed, 
hare  grown  to  han  a  broader  alinilflcatloa 
than  "tbeaclof  Oodf^bntthatleimimportaDt 
here. 

Jttdga  BUpmaB  Id  tbe  oonrt  of  appeali 
qaotcf  from  1  PaTS<Mia  on  Sblpping  A  Ad- 
miraltj,  265,  tbe  deflDftlon  tbere  givMi  of  tbe 
"act  of  God,"  end  tbe  reuon  for  It,  u  fol- 
lowi:  "Tbe 'actof  God'iiHmlted  ...  to 
cauaei  !□  wblcb  no  man  bas  aoy  agency  wbat- 
erer;  because  it  was  iotended  oev er  to  raise,  in 
tbe  case  of  the  oommoo  eanrler.  tbe  daoiterotu 
and  dlfflcolt  qneitloa  wbetber  he  actoally  bed 
Boy  ageoCT  fa  causing  tbe  loss;  for,  if  tbls 
were  jxwmh,  be  sbonid  be  beld." 

We  tbfak  it  qaite  clear  tbat  tbe  damage 
887]  complained  of  'cannot  be  beld  to  bare 
been  tbe  result  of  socb  inevitable  accident.  Tbe 
eridence  was  wbolly  unsatisfactory  as  to  aoT 
faspection  of  tbe  porthole  before  tM  Tessel  left 
Liveroocd.  What  tbe  cbkf  ofBcer  says  In  tbat 
v^rard.  in  answer  to  leading  qoestlons.  Is 
manifestly  not  of  his  own  personal  knowledge, 
bat  00  tbe  assamption  thatsucb  inspection  bad 
taken  place,  because  it  should  bare,  which 
conld  OBTe  been  established,  yet  was  not.  by 
calling  tbe  person  whose  duty  It  was  to  mske 
iL  Wbetber  the  putt  were  inoperly  dosed 
wben  tbe  Tessel  ssiled  was  not  made  out.  not 
WBS  any  sueb  Inspection  of  tbe  compartment, 
after  she  sailed,  proTtd,  as,  if  tbe  ports  wen 
not  properly  closed,  would  haye  detected  the 
fact  The  3  or  8  feet  of  water  fa  the  mall 
room,  orlop  Ko.  9,  was  perhaps  not  more 
than  mig^t  have  been  taken  fa  during  the  first 
ftaor  or  flve  days  of  tbe  voyage,  if  the  port 
were  not  securely  fastened  and  partially  opeo. 
As  remarked  by  tbe  district  judge,  whether 
the  covers  to  all  of  tbe  ports  fa  tbe  mall  room, 
where  this  beggage  wss  placed,  were  screwed 
down  tight,  or  whether  some  of  them  were 
left  open  for  light  w  any  other  purpose,  was 
not  afflrmatiTely  sbown.  Tbe  tbecwy  of  tbe 
defense  was  tbat  tbe  bmktng  of  tbe  port  was 
caused  by  floating  wreckage,  and  while  that 
might  possibly  have  been  so.  tbere  wss  no  evi- 
dence directly  tending  to  estahllsb  it  as  a  fact. 
If  It  bad  been  sbowo  that  when  the  vessel 
sailed  the  ports  were  In  proper  oocdition  and 

Sropniy  (WMed,  and  that  this  was  their  condl- 
on  on  the  day  before  the  accident  was  dis- 
covered, tbat  would  have  presented  a  dUTerent 

auestlon.  The  captain  testified  tbat  the  Iron 
ummy  was  tamed  back  In  a  way  which  could 
not  have  been  done  by  tbe  sea,  but  he  admitted 
that  his  memory  was  treacherous,  after  the 
lapse  of  time;  and  tbe  log  staled  tbat  tbe  port 
was  broken  "either  to*  the  sea  or  by  wreck- 
age," while  the  diief  caBcer,  who  was  on  tbe 
bridge,  as  tbe  captain  was  not.  said  tbat,  be- 
tween dx  and  eight  that  morning,  be  saw  only 
one  large  piece  of  wreckage,  which  was  "a 
good  sized  piece  of  tlmberr  "on  tbe  port  side; 
away  from  (he  ship." 

And,  as  Judge  Brown  beld.  If  the  wreckage 
referred  to  was  of  a  kind  adequate  to  force  open 
an  Iron  cover  inoperly  coostructed  and  firmly 
screwed  down  ow  tbe  port,  then  U  devolved 
3S8J  *npon  tbe  company  to  show  why  tbe 


ship  did  not  steer  aw^  from  the  wreckage  <w 
slacken  speed  while  pasdng  through  It;  and 
this  was  not  attempted.  In  onr  opdnlon  the 
stoamahip  company  failed  to  show  that  the 
Boddent  was  one  which  oould  not  have  been 
prevented  by  human  effort,  sagad^,  and  care, 
and  we  perodve  no  reasonable  ground  for  dia- 
agredng  with  tbe  judgment  of  tbe  district 
ooort  upon  the  facts. 

TluorOtr^Oit  OlnnU  OovH  ef  AppeaU  U 
rmemi,  and  tk»  dten§  At  oMa  OtmH 
afflrmtS,  with 


cm  OF  ST.  LOUIB.  Py.  to  At., 
9. 

WESTERN  UNION  TELEGRAPH 
GOHFANT. 

(8BaB.aBBportens  oO.  MMUJ 

Cbis  Mad  9g  eimrt  wiihatit  a  jwy— ^mtffem 
open  for  review. 

1.  WberetbereoordthowsslinplraveDeialflodlBc 
and  reodlUoD  ot  Jadgmept  lo  fmvor  of  tbe  de- 
fendant, wttbont  mar  speddflndlnff  ot  facta,  lo  a 
oass  trM  by  tbe  oourt  witliout  a  jury,  inqoiiy  in 
tUa  oonrt  on  writ  of  error  must  be  limited  totba 
mfflcleDor  of  tbe  oomplatnt  and  the  rullnss.  U 
maj  be  preMrred,  on  qtMsUona  of  law  arMss 
dniioir  tbe  trial;  tbe  blU  of  exBepttons  eannot  be 
used  to  brtaa  up  tbe  whole  testimonr  fOrrevlaw. 

t,  Bzo0ptt<uistomlbigBwhlab1nvolvea  detanni- 
nation  of  facta  present  no  qoesdons  or  law  lo  tUs 
oourt,  where  tbose  ftot  are  not  found  tj  a 
special  flndlnr  of  tbe  oourt  and  tbere  li  no  ez- 
oeptloi  to  .tbe  otHB^etenor  or  releTaoar  of  tha 
ertdeaoBb 

[Na 

Argtui Martk  i8,  IB,  1897.  '  Jketded  AprUS, 

laart. 

IN  BRROB  to  tbe  Olrcult  Court  of  tbe 
United  States  for  tbe  Eastern  DUtrlct  of  Uia- 
souri  to  review  a  judgment  for  tbe  defendant 
lo  an  action  brougbt~by  the  dtv  of  St.  Louis, 
plaintiff,  against  ueWestem  Union  Telegraph 
Company,  to  recover  tbe  sum  of  $S  per  pole 
for  1,609  telegraph  poles  which  tbe  defendant 
malnt^nod  on  the  streets  of  that  dty.  Af^ 

See  «ame  can.  148  V.  S,  M  [87: 880]. 

Statement  by  Mr.  Justice  SUrMt 
An  action  was  brought  lu  the  circuit  ooort 
of  tbe  United  Sutes  for  the  eastern  district  of 
Missouri  by  tbe  city  of  Sl  Louis,  seeking  to 
recover  mm  tbe  western  Union  Telegraph 
Company  tbe  sum  of  |S  per  annum  per  polo 
for  1,609  telegraph  poles  wbich  the  defendant 
maintained  on  the  streels  of  that  dty  between 
July  1.  1884,  and  July  1,  1887.  Tbe  case  was 
tried  without  a  jury,  and  resulted,  on  June  17, 
1688,  In  a  Judement  In  favor  of  the  defendant, 
the  court  holdiog  that  the  burden  Impoeed  was 
a  privilege  or  Ucene  tax,  which  the  atj  bad  bo 
authority  to  Impose.  A  writ  of  error  wassued 
out  *of  tbia  court,  where  It  washeld  thatL889 


Non-Afl  to  wftot  «u«(4oni  UftttwlOatca  0a. 
prfHM  OoMrt  win  rsBlsiD  on  «nti/«rfVr;UBef  so* 
civMDns,-sse  note  to  Paris  t.  TofBsr,  lit  ML 
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the  municipal  cbam  In  qaesdon  was  oot  in 
the  nature  of  a  privilege  or  liceose  tax,  bat  wu 
a  rental  charge  for  the  permanent  and  exdu* 
alve  appropriation  of  those  nMces  io  the  f  tieeta 
wblch  are  occupied  by  tbe  tefegrapb  poles.  To 
the  defense  asKrted  by  the  telegraph  compaDy 
that  ordloance  tbe  city  had  contracted  with 
defendant  to  permit  the  erection  of  these  poles 
In  consideration  of  tbe  right  of  the  city  to 
occupy  and  use  the  top  cross-arm  of  any  pole 
for  its  own  telegraph  purposes,  free  of  charge, 
It  waa  replied  oy  this  court  that  there  was 
nothing  in  the  record  to  show  that  any  of  the 
poles  were  erected  under  or  by  virtue  of  the 
ordinance  mentioned,  and  that  therefore,  so  far 
as  the  facts  appeared,  there  was  simply  a  tem- 
porary mailer  of  street  regulation,  and  one 
subject  to  change  at  tbe  pleasure  of  the  city. 
But  tbls  court  did  sot  find  it  necessary  to  con- 
sider the  matter  of  tbls  groand  of  defense  at 
length,  as  OD  tbe  new  trial  awarded  tbe  facta 
lo  respect  thereto  could  be  more  fully  de- 
Teloped.  It  was  further  claimed  by  the  tele- 
graph company  that  the  ordloance  charging 
99  a  pole  per  annum  was  unreasonable.  But 
this  court  thought  this  question  also  should  be 
passed  for  faiuier  InTeslleatlon  on  the  new 
trial.   148 U.S.  93  [87: 880]. 

1'bereafter,  in  January,  1894,  the  second 
trial  was  proceeded  with,  •Jury  being  waived, 
and  resulted  In  a  judgment  in  favor  of  the  de- 
fendant. The  present  writ  of  error  wm  then 
sued  out  from  this  court, 

Mr.  W.  O.  Marshall  for  plaintiff  In  error. 

Memrt.  John  F.  DIUob,  Elwaelone 
Salth,  Oeorge  K  Fearotu,  and  Jetepk  JHekaon 
for  defendant  In  error. 

Mr.  Justice  Shlrae  deHvered  the  opinion 
of  the  court: 

We  are  urged  In  the  argument  for  the  plain- 
■  tUr  In  error  to  oODvict  the  circuit  court  of  error 
lo  holding  that  a  contract  existed  between  tbe 
city  and  telegraph  company,  wblch  contract 
300]*would  he  Impaired  by  tbe  ordloance  Im- 
posing achargeupon  tbe  companyfor  maintain- 
log  iu  poles  upon  the  streets, and  in  holding  that 
said  ordioaoce  was  void  because  unreasonable 
and  oppressive. 

But,  in  the  view  that  we  take  of  this  rectnd, 
those  questions  are  not  presented  foroordeter- 
minaticD.  The  case  waa  tried  by  the  court 
without  a  jufy  and  the  record  shows  simply  a 
general  finding  and  a  rendition  of  judgment  In 
favor  of  the  defendant.  There  is  no  special 
flodingof  facts,  and  therefore  Inquliy  in  tbla 
court  must  he  limited  to  the  safB<jeocy  of  the 
complaint,  and  the  rulings,  If  any  be  preserved,, 
on  questions  of  law  arising  during  the  trial. 
In  sucb  cases  a  bill  of  exceptions  cannot  be 
used  to  bring  up  the  whole  testimony  for  re- 
view any  more  uan  in  a  trial  by  jury.  N<frria 
V.  Jaclcton,  78  U.  8.  9  Wall  128  [19:  6091; 
Lehnen.  v.  Diehmn.  148  U.  8.  73  [37:  878]. 

When  all  tbe  evidence  had  been  a(}dnoed  to 
tbe  case  the  plaintiff  asked  tbe  court  to  declare 
the  law  to  be  aa  follows: 

"The  court  declares  tbe  law  to  he  that, 
onder  tbe  pleadings  and  evidence  herein,  or- 
dinance Na  11,604  [which  was  the  ordloance 
which  granted  the  company  the  right  to  main- 
lain  Ito  poles,  upon  cooaitlon  that  the  city 
1(16  C.  & 


should  occupy  the  top  cross-bar  free  of  ttharge] 
Is  not  a  contract  between  the  plaintiff  and  do- 
fendant,  but  is  simply  a  manlclpal  regulation, 
whlcb  the  city  baa  a  right  to  ebaoge  at  any 
time  it  sees  fit,  and  thatordlnance  sTo.  18,788, 
[which  was  the  ordinaooe  Imposing  the  charge 
of  95  per  pole  annually]  is  a  valid  ordioaoce 
regulation,  and  that  the  defendant  Is  bound 
thereby." 

"The  court  declares  tbe  law  to  he  that  upon 
the  pleadings  and  evidence  in  this  case  ordi- 
nance Na  13,788  is  a  valid  ordinance,  and  ia  not 
void  as  being  unreasonable,  oppressive,  or  nn- 
jost." 

"Tbe  court  declares  the  law  to  be  that,  upon 
the  pleadioga  and  evidence  In  this  case  tbe 
plaintiff  is  entitled  to  recover  from  the  defend- 
ant tbe  sum  of  $32,686,  with  interest  thereon 
at  the  rale  of  6  per  cent  from  tbe  7th  day  of 
April,  1888." 

The  refusal  of  the  conrt  so  to  hold*  was  ex- 
cepted to  and  Is  aaslgned  for  error.  Bat  these 
were  rulings  which  involved  a  determination 
of  facts,  and  those  facts  are  not  found  for  as 
*by  a  special  finding  by  the  court,  and  a9[39 1 
tbe  evidence  which  developed  tbe  facta  is  not 
brought  lo  oor  notice  by  exceptloD  to  its  com- 
petency or  relevancy,  no  qoestkms  of  law  are 
presented  for  our  review. 

It  is  true  that  an  agreed  statement  of  facts 
was  stipulated  Into  tbe  record  of  the  case  from 
the  former  trial;  but  additional  evidence  waa 
latrodnced  at  tbia  trial,  and  the  prayers  were 
based  00  tbe  entire  erldence. 

It  was  said  in  Graymm  v.  XyneA,  168  U.  8. 
473  [41:  282],  that  "this  court  has  held  in  a 
series  of  cases  that  the  special  findings  of  facts, 
referred  to  In  the  seta  sllowlng  parties  to  sub- 
mit issues  of  fact  in  civil  casea  to  be  tried  and 
determined  by  tbe  court,  la  not  a  mere  report 
of  the  evidence,  but  a  flodingof  those  ultimate 
facts  upon  which  the  law  must  determine  the 
rights  of  the  parties;  and  If  the  findings  of  facia 
be  general,  on^  snch  mlfain  of  the  conrt  In 
the  progress  of  the  trial  can  oe  reversed  as  are 
presented  l^  a  bill  of  exceptions,  and  that  In 
such  cases  a  bill  of  exceptions  cannot  be  used 
to  bring  up  the  whole  testimony  for  review 
any  more  than  lo  a  trial  by  jury."  JSorria  t. 
Jaekam,  76  0.  8.  9  Wall  126  [19: 608]:  J)tr»t 
V,  Morri»,  81  P.  8.  14  Wall.  484  [90:782]; 
Booghtr  v.  AiM  Fonfc  L,  /ml  C9. 108  D.  8.  9fi 
[30:  811]:  ZsAisn  v.  iMdIwn,  148  U.  8.  IS 
[87:  878]. 

Th€  judffnunt  eftkt  (Xreuit  Chmt  it  aeeofd- 


JOSEPH  A.  lASIGI.  Jfpt, 
% 

JOHN  E.  TAN  DE  OAER,  Warden  of  tba 
City  Prison  of  tbe  City  of  New  York. 

(Bee  &  a  Beporter^  ed.  Kl-Mh) 

L  ThedlBOhsnceoa  habeaseorpoacf  apoiaooaiw 
rsstml  OD  a  warrant  of  a  atate  oourC  as  a  fugitive 


Hon.— to  when  hobcM  oarpm  man  omA 
wrwnnot;  otMl/hnn  what  courts,  and  hv  what  iudpet; 
what  tnairbeltifiifradMo  writ  af,-«ee  note  to 
Cnlted  Btatas  v.  Hamilton,  l:  Ml 

1046 


Digitized  by  Google 


m,  8M  Borana  Comr  or 

ftom  Uie  jmUee  of  «  «tet*  of  wUA  ha  M  a  oatlM- 
boni  elOma,  when  olalBwdonttaerroiind  tliRtb« 
holds  ft  eootular  olBoe,  may  tw  denied  by  ■  Fed- 
«nl  ooatt  wben  Ub  consular  rtfce  liM  tonnliiated 
■t  Uie  date  of  tba  mder  of  deoW,  aUhoocb  it 
esMed  afc  Ihettme  of  Ui  wmt  and  wMadw 
pettdoo  ftv  the  wtH  wu  filed. 
&  Coarti  of  the  TTolted  Btatoi  mmj  exeratoe  a  dl»- 
cretloo  in  detamrialOK  tbe  qoeitlon  ol  ttiedlft* 
otuwge  of  a  iNnoo  on  taabau  eorpw  who  hat 
beenanMted  aiafniriltvalnaitato  proeeadins 
la  aid  of  a  i«oeeouUoo  tethoTlolattanoC  the 
lava  of  anoUNT  itat«. 

[No.  7«.] 

Armud  Monk  U,  1897.    Deeidid  jpHI 

APPEAL  from  ao  order  of  the  Diitrlct 
Court  of  the  United  Sut«s  for  the  South- 


M  leirtat  «M0iC((NuaMtt&f  eMuMeredenlkabNM 
«onNM,  ne  note  to  Xc  parte  CuU,  Wti  flB. 

.Iji  to  fiupMulon  o/ wrtt  feobeof  eorpm,  M*  note 
to  Lather    Borden.  12:  SBL 

^  to  eitnHfMoa  (qT  ptnona  atmutt  a/  arlifcow 
dtmmd  affamgm  tonttmrnmlt,  tm  note  to  Kn. 
tmikT  w.  DennlMHi,  Uc  IB. 

AM  to  •itradUion  from  anoOur  wtaU;  rlgM  to  Inr 
ptnon  txtradUMdfur  a  iigtrmU  ortoM  fTom  Out  for 
Which  he  wot  tmrtmdtrtd;  «*o  on  /hoOAmi  from 
Jimtlet;  iftorartw  «f  QfuMKiltMaMd/oramieand 
doHMnrof /MoWon;  ■nwndirqf/iigiHBM.  eee  nots 
to  Oo6k  V.  Bart,  Mi  ML 

JfadradttiMt;  MmaMonoI  and  «ittntat<,-  tnoty 
loiM  of  Oongrem;  erfOMK  jwHIfooI  ogauea;  eom- 
plafnt  neeeMorv;  Iiy  wftom  complaM  mode; 
erfrntaoWv,  how  tfiown,-  hearing  and  «Mdene«: 
dCKKry  hv  lite  c««iUw;  iMMperte  wrrender  twrted 
In  ccMHtfoe  OHthortty  a/  ttotc  or  tarrOorv.-  indtet. 
fxent  or  (^0ldaTitt,- rMelofna  oflent;  power  of  iudo»  or 
^uitfee  the  pMce;  ertnu,  how  proved;  mifflcleney 
0/  taidlrtmenC  or  OiffidavttK  txecuUM  warrant 
may  be  revoked:  who  art  jvglUvM  from  $tiMee. 

Ibat  tbe  indletawot  attached  to  tbe  nqaWtton 
fortheamadttloaof  a  fugltlTefninJuBdoeliln- 
artlMteellr  drafted  or  k  technically  defeetlTO  lo 
form  will  not  defeat  extndltloD  where  a  folmv  is 
substantlallr  oharmd.  Jaokson  t.  Areblhald,  U 
OhloaauS. 

The  ezecutlTe  upon  whom  a  requlslttoD  for  ex- 
tndltloo  Is  made  hj  tbe  Kovornor  of  a  state  should 
not  UDdertate  to  azaralne  the  teohnloal  acouraoy 
of  tbe  Indlotment  ■ooompanyias  tbe  requbitlou,  if 
ItsubitantlBllr  oharves  the  socused  with  a  definite 
oSense  reoorolKd  ss  a  crime  In  the  srate,  hot  be 
most  satisfT  himself  of  that  faoL  Bit  Lyon,  M 
Wash.  L.  Etep.  STDl 

A  foffltire  from  Juattoe  sarrendered  by  one  state 
-on  tbe  demand  of  another  msy  be  prosecuted  by 
the  latter  for  any  extrsditable  offense  committed 
wttbln  lu  borders,  without  first  hsvlnr  an  oppor- 
tunity to  return  to  the  state  which  surrendered 
him.  Btate.  Petry,  Leidlffh,  47  Neb.  UB. 

One  dlscbanred  from  confinement  under  a  con- 
viction because  be  was  not  extradited  for  the 
orlrae  of  which  he  was  convicted  may  be  arrested 
and  tried  for  such  crime  In  the  state  where  be  has 
been  at  liberty  for  twelve  days  and  failed  to  stsII 
himself  of  bis  msooable  opportunity  to  return  to 
the  state  from  which  be  wss  extradited.  Ea;  parts 
UoKniaht.  8  Ohio  N.  P.  2S6, 4  ObM  Deo.  SSL 

The  oM  doetrine  that  proceadlnss  for  the  extnt- 
dltlon  of  an  alien  are  to  tie  oonduoted  with  ex- 
beme  technicality  has  lonv  been  abandoned.  Bs 
Brron.  78  Fed.  Bep.  U& 

Thst  the  evidenoe  lo  extradition  proceedings  for 
embflemwt  shows  the  amoantembesM  to  he 
lOM. 


•am  VmoMO  Stitbi,  Oct.  Tsui, 

oni  District  of  New  York  dlsmlninfc  a  writ  of 
habeas  corpus  and  remanding  Joseph  A. 
lasigl  to  the  cu*:tody  of  tbe  wardeD  of  the  city 
priBOD  of  the  citj  of  New  York  to  await  tlia 
warraot  of  the  govcmor  of  New  York,  on 
requlsIUoD  of  tbe  goTenior  of  Hasiacbusetts 
for  bis  nnvnder  u  ■  fogltlTC  ftom  JtutioiL 

The  facts  are  stated  In  the  opinion. 

JtfMfrs.  Frvderle  R.  Ooadert,  Jr.,  (Mat. 
Frtderie  Adama,  and  David  Keant  for  appel- 
lant. 

JTewn.  John  D.  UnOMmr*  -AOtrt  SMefcn^r, 
toiW.M.K.  Oleoti  for  appellee. 

Mr.  Chief  JnsUca  Fnllw  deUTeted  ttw 
opinion  of  tbe  conrt: 

Joseph  Issfgl,  a  oatiTe-bom  citizen  of  Massa- 
chusetts, wasarrestedFebrnary  14,1897,onawar- 


dlBsieut  froni  ttat  Waived  Is  tmnntferial  whsn 
an  embsoinnentta  shows.  BsBnso,n>M.Bepb 

A  British  subject  may  be  sorteodeted.  under  the 
&Wllsh  extradition  act  UIO,  it,  pcovldtav  tfanc 
every  fufitlre  ertmloal  of  aforalvnotMashallbn 
Uabto  to  be  appnbendad  and  somndeiad  wtthont 
express  oonsent  by  the  iroTemmeDE,  under  Aa 
treaty  with  Belilom  provldlov  that  In  no  eaia 
shall  tbe  patties  belwund  to  stureoder  their  own 
snfaaaolB.  2)BaolweyClM]lQ>B.m«LJ.K. 
CLM.&l8,7aLT.1M. 

ne  court  has  no  jurlsdletfou  to  iwiuire  whether 
tbe  demand  for  surrender  of  a  fugitive  criminal, 
made  by  the  aoremment  of  a  fHeudly  state  for 
offeoess  wtthtn  tbe  Bngltth  extradlttoo  act  1870, 
and  tbe  extsadttlOn  tceair  with  that  stale.  Is  DMdo 
in  Bood  taith  and  to  the  Intareaii  of  Jnstioa.  its 
Arton  tUS6]  1 Q.  B.  H)^  •  L.  1,  H.  OL  H.  B, n  Ik 

T.aei. 

nie  decision  hT»  eommlsBlonsr  In  favorof  Oo 
extradition  of  penonsehaned  with  murder,  anosii 
robbery,  and  kldoapplnc  durlny  a  rsM  by  180  or 
140  men  from  Texss  Into  Hexloo,  Id  whtoh  they  at- 
tacked about  forty  Mexican  scAdlers.  UUed  and 
wounded  some,  aasKulted  prlvmle  penons,  hamed 
tiooses,aiMl  oarrled  away  proper^,  cannot  bet*- 
▼iewed  by  writ  of  habeas  corpus  on  the  sround 
that  tbe  offenses  were  ponly  political,  even  It 
tbete  Is  some  svideaoe  that  their  pnrpoas  was  to 
fight  atiinst  tbe  vovaroment.  Omdaa  r.  Bnlit 
U117.&6tt(40:787). 

A  person  extradited  from  BuKland  for  the  crime 
of  assault  with  Intent  to  murder,  for  whJab  the 
treaty  between  Great  Britain  and  the  United 
States  provides  extradition,  cannot  be  convicted 
of  an  amsult  to  do  bodily  harm,  for  which  offense 
no  extradition  Is  provided  by  suofa  treaty.  People 
Tounr,  V.  HannsD,  9  Hlsc.  OUOL 

An  sffldavtt  for  extradition  which  does  oot  sut»» 
suntlally  set  forth  any  crime,  but  menly  refos  to 
a  crimlnsl  statute  not  Identified  by  tbe  reference, 
and  a  warrant  which  is  vague  and  does  not  ioform 
tbe  prisoner  of  the  character  of  the  crime  alleaed 
nor  the  time,  place,  or  olrcumstances  of  its  oom- 
mlmlon.  is  Insafflclent  to  Justify  hb  surrender  as  ■ 
fugitive  from  anottier  state  when  attacked  by 
habeas  corpus.   Sx  ports  Blauson.  78  Fed.  Bep.  6HI 

A  penoo  obarped  with  fraudulent  appropria- 
tion of  money  In  prooeedlufn  f  or  his  surrender  ss 
a  fugltivf  from  anotber  state  may  on  hal>eas 
corpus  show  that  be  has  not  committed  snob  crime 
and  that  the  peiaoo  Instituting  tbe  proceeding  Is 
acting  maUoloady,  Jb!9arta8UuBon,nsw,Bap. 
06S. 

One  arrested  In  Kew  York  under  an  lodlctment 
found  In  anotber  district,  for  the  purpose  of  re- 
moving him  to  the  latter  district,  under  U.  8,  Bar. 

166  0.8. 
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fBJit  issued  by  one  of  theci'y  mafiistnile^oribe 
dty  of  New  Vork,  as  afugfi  re  from  the  justice 
ttt  the  atateof  M&ssachasetU.  charged  with  bav- 
tes  committed  the  crime  of  emMzzlemeot  in 
Lbmt  atate,  and,  upon  ezaotDattoD,  was  com- 
mitted, February  16,  to  the  custody  of  tbe 
warden  and  keeper  of  the  dty  prison  of  the 
ciiy  of  New  York  to  await  the  warrant  of 
the  s^vemor  of  New  York  on  tbe  requisition 
■9t  the  executive  authority  of  tbe  elate  of  Mass- 
achusetta  (or  bis  surrender  as  sucb  fugittve, 
puranant  to  N.  Y.  Code  Ciim.  Proc.  pt  6, 
chap.  1,  title  4,     838,  830. 

On  the  18th  of  February  be  filed  a  peUtlon 
for  the  writ  of  habeas  corpus  In  the  district 
court  of  tbe  United  States  for  tbe  southern  dis- 
trict of  New  York,  to  procure  bis  release  tiam 
custody,  which  aTcrred  that  he  was  the  Consul 
Oeneral  of  tbe  Sultsn  of  Turkey  at  Boatmi, 


duly  recognized  as  such  *by  the  goT-  [393 
ernmeDtof  tbe  Jalted  States;  that  the  embez- 
zlement was  ch  irged  to  liaTe  occurred  on  July 
1, 1893;  that  be  bad  never  been  indicted  by  a 
grand  jury  fw  the  commlsaloa  of  any  crime; 
that  he  was  a  rested  while  on  a  visit  to  New 
York,  wha«  access  was  impossible  to  bis  books 
and  i»perB  to  rlodicate  himself;  and  that  tbe 
proceedlDgs  bsfore  the  cHr  magistrate  were 
wltboul  aath  >rity  or  Jurisdiction  because  of 
hia  consular  o'Bce. 

The  writ  Was  issned  and  a  hearing  had,  and 
on  the  IStb  day  of  March  tbe  district  court 
entered  an  oraer  dismissing  the  writ  and  re- 
manding lasi^I  to  costody.  From  this  wder 
ao  appeal  wai  allowed  to  this  court 

The  conteotiott  of  petitioner  was  that  oo 
ooort  of  the  atate  of  Hassachusetta  had  juris- 
dlctfon  to  eiiertain  a  criminal  nmnecutlnn 


Stat.  •  1014.  Is  eotttM  to  bare  tbe  facts  aod  dr. 
eumstaaces  tend  luff  to  abow  orimlnalltr  shown 
upon  oath,  to  hare  tbe  oomplalDant's  witnesses.  If 
wltblntha  oountj,  reoalled  tor  examlsation.  and 
to  proJooe  witnassas  Id  his  own  behalf.  Bo  Dana. 
flS  Vttd*  Bep.880L 

An  tndlctmeot  In  another  distrioC,  thoagrb  ad- 
mlaslble  as  prima  faole  erMenoe  of  prot»ble  cause 
to  believe  that  a  orlme  bas  been  oommltted,  upon 
an  applicatioa  to  remove  the  persoq  ao  Indicted  to 
•ucta  dtotrtot  for  trial.  Is  not  oonoluslTe  and  can- 
not shut  out  ertdenoe  tn  Us  behalf  to  ehow  that 
no  offense  was  committed  by  him  within  tbe  clle> 
tiiot  towhioh  removal  Is  ■onaht.  Be  Dana,  68  Fed. 
Xtep.8a>. 

Tn  ttie  absence  of  treatr  atlpnlatlona  ao  obUga- 
tion  Is  imposed  npon  tiie  asylum  state,  bj  the  law  of 
aatloos.  to  surrender  and  dellverto  tbe  demanding 
Mate  persons  who  have  oommltted  offenses  with- 
in lla  jurisdiction,  and  have  Oed  from  justloe,  and 
•ooglit  refuge  wlthlD  the  Jurlsdlctloo  of  the  sov> 
eretfm  upon  whom  tbe  demand  for  surrender  Is 
made.  Bespubllca  v.  De  LoDKOhampe,  I  TT.  S.  1 
DalL  m  (1:  »>:  Ferrelra's  Case.  2  Brock.  408: 
Com.  V.  DeaooD,  10  Senr.  ft  B.  126:  Be  British 
Prisoners.  1  Woodb.  *  M.  68;  United  States  r. 
Davie.  2  Sumo.  <8Z;  Ex  'parU  Holmes.  IS  Tt.  681 ; 
Holmes  V.  JennisoQ.  SB  U.  8. 14  Pet.  640  (10:  ST9);  Unit- 
ed Stat«e  V.  BauBcher.  119 17.  8.  407  (80: 426):  Com.  v. 
TTawes.  13  Busb.  097,  28  Am.  Sep.  242;  Adrianoe  v. 
I^raTe,fiQ  N.  r.  110,17  Am.  Rep.  317;  Re  Eatne. 
B6  U.  8.  14  How.  103  (14:845);  Re  Heizser,  4«U.  S. 
6  How.  176  (12:  lOl);  Lawrence's  WheaLlntematlonal 
Law,  233,  and  authorities  elted. 

By  tbe  law  aod  usages  of  nations  fuffiUvee 
obaraed  with  felony  and  other  higher  crimes 
should  be  surrendered  by  a  forel^  and  friendly 
jurl^ctlon  to  which  they  have  fled.  Re  Wasb- 
bum,  4  Johns.  Cb.  100. 8  Am.  Dec  548. 

The  Oonstltutlon  bas  merely  made  that  obllsa- 
Cory  between  the  states  whlota  between  nations  en- 
tirely foreign  to  eoob  other  was  done  from  oomlty, 
vte..  tbe  deliverlDirup  of  criminals  who  have  fled 
from  Justice.  Com.  v.  Oreen,  17  Mass.  616. 

Power  of  arresting  and  detalnlnir  offenders 
against  laws  of  other  oountries  exists  of  ueoesslty, 
if  a  rlsbt  exists  In  every  sovereigo  state.  Independ- 
ent of  const itutional  provision  or  treaty  obllffa- 
tloo,  to  surrender  such  fugitive.  Re  Fetter.  23  N. 
J.  L.311, 87  Am.  Dec  382,  and  note. 

Prior  to  treaties  there  was  oo  well-defined  obll- 
gadoo  on  one  oountry  to  deliver  up  such  luirltlves 
to  aaotben  and  tbouab  snoh  delivery  was  often 
made,  tt  was  upon  the  principle  of  comity,  and 
within  tbe  discretion  of  tbe  ^TeromeDt  whoee  ac- 
tion was  Invoked;  and  It  has  never  been  reotv- 
nlaed  as  amonc  thoas  obllgatioos  of  one  rovem- 
1«6  U.  & 


ment  toward  aootber  wbion  rest  upuu  Miauuwted 
prlnotples  of  International  law.  United  States  v. 
Rausob,lUU.8.  407  (80: 426). 

Some  oourts  beve  held  that  no  d^very  of  f nvi- 
tives  oould  lawfully  be  made  hf  tbe  President  un- 
der a  treaty  with  the  United  States  without  a  lesls- 
latlveaotpresorlbtnffthemanoerot  such  delivery. 
Re  Hetsffer.  1  Barb.  248;  Foater  t.  Nellson,  27  V.  8. 
2  Pet.  SB8  (7: 416);  Turner  t.  American  Baptist  Mis- 
sionary Union,  6  McLean,  844. 

When  the  aid  of  no  such  act  of  Congress  seems 
neoesMry  in  respect  to  a  ministerial  duty  devolved 
on  the  ezeootlve  by  tiie  supreme  law  of  a  treaty, 
the  executive  need  not  wait,  and  does  not  wait,  for 
aotfl  of  Conaress,  to  direct  such  duties  to  be  done. 
lU  British  Frleooers.  1  Woodb.  *  U.  06;  Christiana 
Cochrane^ Case, 4 Ods.  At^.Oen.S0L 

When  a  treaty  Is  entered  Into,  It  appUea  to  past 
as  well  as  future  crimes.  Be  De  Oiaoomo,  U 
Blatcbf.  89L 

Unless  specially  provided  for  by  treaty,  political 
offenders  will  not  be  delivered  up.  Spear,  Eztiadl- 
tion,  1st  ed.  4S.  44;  Lawrence^  Wheat.  Interna- 
tional Iaw.  246  note;  Woolsey,  International  Law, 
1 79:  Lewis,  Dasdeutsohe  Seerecht,  44:  PhUllm.  To- 
tematlonal  Law,  407:  Heffter,  ■  08;  Foalix  II.  No. 
east;  Uohl,  706;  Iferquardseu,  48;  Bar,  Interpreta- 
tions Diversentes  du  Tralti  d'  Extradition  de  1842, 
I  ISO;  Geyer,  In  HoltzendorlTa  Enc  Leipsig,  1870, 
640;  Klult,  Hi,  dted  In  Wliart.  O}oaict  Laws,  I  MB. 

Tbe  Initial  step  neoessary  to  give  Jurisdiction  In 
extradition  prooeedlngs  Is  a  eomplaint  made  on 
oath  or  afBrmatkm.  chanting  tbe  person  finind 
wltbln  tbe  juriadlotlon  of  any  state,  district,  or 
territory  with  having  oommltted,  wttbtn  tbe  Juris- 
dlotion  of  tbe  demanding  government,  any  one  or 
more  of  tbe  orlmes  specified  Id  the  treaty  or  oon- 
TOitlon  vlUi  such  oountry.  aod  reciting  tbe  re- 
quisites prescribed  by  treaty  and  statute.  Be 
Fares,  1  Blatcbf.  84.  Re  Benrioh.  6  Blatobf.  414;  Be 
Hellbonn.  1  Park.  Grim.  Bep.  488:Spear,Bzmdition. 
1st  ed.2ir. 

The  complaint  must  show  on  its  face  that  the 
person  making  it  Is  an  agent  or  representative  of 
tbe  foreign  government.  Tbe  complaluant  must 
be  an  otDoial  repiesentaUve  of  that'  government. 
Re  Harris.  «  Ved.  Bep.  568;  Be  Kalne.«U.8.U 
How.  108  (U:  «5);  Spear.  Extradition,  1st  ed.  ST. 

The  orimiaallty  of  tbe  accused  may  be  sbown  by 
oral  testimony  taken  before  the  oourt,  or  by  depo- 
sitions, wsrrants.  and  other  papers  offered  in  evi- 
dence, If  they  are  properly  and  legally  autheotl- 
oated.  Spear,  Bxtradltton.  1st  ed.  219:  IT.  B.  Bev. 
8taUlBZ71. 

Tbe  oommlssioner  may  adjoom  the  bearing  a 
leaaonable  time,  on  Aa  appUoatttm  of  elttaar  party, 
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■gkfaut  him  by  xeuoB  of  the  lutten  speciOed 
in  the  commitmeDt.  Jortodletion  belog  Tested, 
becanae  of  bis  official  poritioD,  eicluslTcly  in 
the  Federal  courts;  bot  the  coDclaiion  of  the 
district  court  rested  on  the  ground  that  what- 
erer  implicatioDs  io  f  aTor  of  exclusive  Federal 
jurisdiction  might  be  claimed,  tbey  were  Id  do 
way  (Dcompatible  with  the  preliminary  arrest 
by  the  magistrate  for  remoral  to  the  state 
where  tbe  crimes  charged  against  him  were 
alleged  to  hare  been  commilted,  and  whet« 
■n  questloDS  as  to  the  proper  tribmul  for  trial 
could  be  more  properly  heard  and  deter- 
mined. 

Od  tbe  argument  in  this  court,  it  appeared 
^m  a  commanlcaHon  from  the  AssislantSec- 
reUry  of  Btate.  under  date  of  March  18,  that 


ftv  tbe  purpose  of  procorinr  testtmooy  not  then 
•ttaloable.  Re  Ladwls.  Bt  led.  Bep.  774;  Be  Hao- 
doanell,  U  Blstobf.  19. 

A  peison  aoder  examtnatloa  in  extradition  pro- 
OSediBn  has  n  riyht  totnttodnce  wttDeases  In  bis 
owobtfialfl  BeKtoller.MFed.  Bep-S^  BeSWra, 
rBlatotar.HS,SAbkT7.B.8MiiteJUlne.6B  V.S.U 

Hm  Judtdarj  eao  nalthar  ocdar  the  dsttTCrr,  nor 
Mod  tbe  action  of  tbaPnsldent  by  Its  jodrment, 
■fflrmlns  thattheoaselsasiiltablamM  f<w  extra* 
ditlon.  Spsar,  Sztraditlon.lsted.S3. 

Afteralltbe  proper  proceedtoin  tim\9  been  bad 
before  tbe  oonmfttlnr  maihstrate,  and  the  facts 
oertlflM  as  required  bj  statote,  tbe  Prssldenc  stfil 
has  a  disofetlonazr  power  In  the  malMroT  flnsl  d»- 
llmTt  and  nxar  lawfully  decHoe  to  tisoe  his  war- 
rant for  the  smrmder  of  tbe  fusldTe.  ileBtupp, 
U  BlatdiC  fOi  epear.  Bstradltlon,  bt  ed.  HA, 

Ml 

Interstate  extradmon.  In  Oe  ITnlted  States.  Is  the 
surreader  by  one  state  to  aootber,  on  its  demand* 
of  fufltlns  from  josdoe.  panuant  to  theConstlta- 
tton  and  biwB  of  the  United  States.  IBoavter.Law 
Dlet.Hr. 

Under  tbe  Oocstitottoa  of  tbe  TTotted  States  and 
Bot  of  Oooffress  the  rivbt  to  demand  the  surrender 
of  fngltlTeefmnjDttloe  Is  vested  solelj  and  abso- 
lutely In  tbe  exeoatlTe  antborityof  tiie  state  ot 
tenitoiy  where  theerfae  waa  eoaimlued.  U.  SL 
Const  art 

ne  erldeooe  of  tbe  obarge.  In  tbe  form  of  a 
oopyof  anlodiotmentoranaffldaTlt.  made  before 
a  naglstnte,  properly  oertlfled  as  antbenUo  by 

the  foremor  cr  otalet  nsvlstiBte  of  tbe  denandinf 
•tate  or  territory,  must  acoompuy  tbe  demand  be- 
fore the  requisites  of  tbe  statute  are  compiled  with. 
17.&Bev.8tat.lBST8L 

nie  person  appointed  to  receive  tbe  fuiltlre  is 
theagent  of  tbe  demandlav  stata.  and  a  warrant 
Issued  to  him  as  BocdiairentBntborliiDr  the  arrest 
ttf  afu8ntlve,l8VBlid.  Com.  v.  Hall,  0  Gray,  MS.  OB 
Am.  Deo.  XBS:  Be  Titus,  8  Ben.  411. 

A  Judge  or  Justloe  of  tbe  peaoe  bas  power  to  or- 
der tbe  arrest  of  a  fnjrltlTe  from  Justlee  from  an- 
other stete  or  tetrttory.  before  demand.  State  T. 
ButfQe,4Harr.(I>el.)  mi  State  v.  Howell.  U.  U. 
Otaarlt.  UO;  Re  Waafabum.  4  Jofaoa.  Cb.  101^  8  Am. 
Deo.  648;  Sz  parU  Oubretta.  40  CU.  488. 

Tbe  ftxeoutlTe  has  dlsaretlon  tn  eaoslnr  arrest 
anddellvery.andlfinhlsdlwietlontaedeellnes  to 
make  thesurrender  there  Is  no  power  vested  Id  tbe 
courts  or  general  government  to  oompel  or  cause 
blm  to  perform  tbnt  duty.  Kentucky  y.  Dennlion, 
«n.  S.  St  How.  88  08: 717);  Leary% case.  10  Bra. 

isr.     •  Abb.  n.  cas.  48, 

Under  tbe  ezcradttlon  laws  ot  the  United  States, 
tbe  irovemor  of  a  territory,  as  well  as  tbe  Kovemor 
of  a  state*  Is  bound,  when  a  proper  demand  Is  taade 
uponblmbylbeejceeuttveanthorltrof  any  other 
1048 
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laaigf  had  been  removed  from  his  consular 
office,  and  that  all  official  cooDectlon  between 
blm  and  Uie  Turkish  goveniment  had  been 
severed,  as  tbe  Department  of  State  had  been 
offlcially  iofcMiDed  by  the  Torkiih  Minister 
on  the  Sth  of  March. 

Therefore  when  the  order  remaodtng  laalgl 
to  the  custody  of  the  state  officer  was  en- 
tered, be  was  not  holding  a  consular  office, 
and  tbe  supposed  ot^Jec^on  to  bis  deteatlon 
for  •stradltion  to  Uasaaobuaetta  did  not  ezisu 

As  under  V.  8.  Ber.  Bt^.  g  781,  it  Is  the  duty 
of  the  court,  justice,  or  judge  granting  ffae  writ, 
on  hearing, '  'to  dfapoae  of  the  party  as  law  and 
justice  require,"  ti£e  queatioD  *at  once  [394: 
ariaea  whether  tbe  order  of  tbe  district  court 
dismiaslog  tbe  writ  abould  be  reversed,  and 


state  or  territory,  to  deliver  op  foirltlvca  from 
justtoe.  £r porta Uecirel,  114 U.S. 6tt(t8:aS0);Ks- 
porteMorfno.  SDFed.  Hep.  SW. 

Tbe  United  Sutea  statute  of  i7Sa.(Aapb  7, 1 1,  re- 
quires three  tblD|s;  (U  That  the  fositlTe  must  ba 
denwodcd  by  tins  exeeotlve  of  tbe  state  from  whiota 
be  baa  fled;  (8)  a  oopy  of  an  Indictment  found,  or 
an  aflldavlt  made  before  a  magistrate,  obarriiur 
tbe  fudtive  with  bavins  oommicted  ttie  crime;  <8> 
such  oopy  of  the  todlctOMnt  or  aflMavtt  must  ba 
eertUled  aa  aatbeoUe  by  tbe  execnttve.  Klnaa- 
bury*S  Oaas,  108  Haas.  83;  Se  Clark.  9  Wend.  OS.  ZIV; 
Bute  V.  Scblamn,  4  Harr.  (Del.)  679;  Be  Romatoe. 
SChLSeS;  Ex  parte  SbeMon,  84  Ohio  8b  «».  Sm 
parte  Thornton,  •  Tex.  SlflL 

Tbe  fact  that  tbe  peiaon  demanded  Is  oharved 
with  crime  la  to  be  proved  by  a  copy  of  an  Indict- 
ment or  affidavit  certtfled  by  tbe  governor  of  tbe 
demandlov  state.  No  other  authentioatlon  can  ba 
required  on  babeaaoorpds.  Leary%  Cbse,  •  Abli. 
N.OBa.a. 

It  Is  not  neaesisry  that  an  affidavit  upon  wblcb  a 
requisition  bas  lasoad  ibonld  aet  forth  Qie  crime 
with  all  tbe  legal  axactoesB  oeecssary  In  anindlcu 
meat.  Tbecbargeof tbeoomnlsBlonotanofltenso 
Is  aU  that  is  necessary.  ReHanobester.S  GU.  SIT* 

But  the  affldavtt  must  oharxetbat  crime  has  been 
committed  by  tbe  acouaed  In  tbe  state  or  territory 
from  wblcb  be  bee  fled.  St  porta  Smith.  8  McLean, 
ISl;  As  Heyward,  1  Sandf.  TO;  Faopte.  Zawienoa. 
T.Brady.aSN.T.MB. 

Such  affidavit  must  not  lie  on  belief,  or  embody 
n  hearsay  stateoient,  but  must  distinctly  cba^ve 
tbe  offenae.  And  It  most  also  allege  that  tbe  ao. 
eosed  has  fled  from  justice.  BsLelamLTAbb.  Pr. 
N.S.a4:  BsBnttcr.  7  Abb.  Pr.  K.S.  VtxExparU 
Bonianes,lUtab,n;  Reffetter,«8  N.  J.  HSILV 
Am.  Deo.  881 

And  If  tbe  affidavit  is  defective  In  any  of  these 
partlouiaia,  the  oonrC  will  not  ordinarily  remand 
tbe  inisooer  until  the  proper  doeumeols  can  bo 
prepared,  fie  Leiand,  T  Abb.  Pr.  H.  S.  64;  Be  But- 
ter. 7  Abb.  Pr.  N.  S.IFr. 

If  a  warrant  for  tbe  extmdIUnn  of  a  f  uirlti  ve  baa 
been  obtained  In  a  case  In  which  It  should  not  bav* 
iMuedtheffovwnor  may  revoke  It.  wbetber  tamed 
by  himself  or  bli  predecessor.  Work  v.  Oorrinv- 
tOD.  84  Ohio  St.  84,  8S  Am.  Bep.  848;  Re  Carroll. 
Cblcaffo  Legal  News,  Sept.  SB,  1878;  Spear,  Bxtra- 
ditlon.lne(U  804.806. 

A  fugitive  from  Justice  is  a  person  who  oommlta 
a  crime  wftbln  a  state  and  withdraws  himself  trora 
■ucb  jurlsdIoHoo  wttbout  waiting  to  abide  the  con- 
aequences  of  such  act.  fie  Toorbees,  Bl  N.  J.  1^ 
141;  KlD|iBbury'sOsae,106)foeB.m,tn. 

Tbe  term  **flee  from  Justtoe,"  In  an.  1  ft,  of  Oo 
Constitution  of  tbe  United  Statea,  Includes  caaee 
where  a  oidaen  of  one  stata  oommttaa  crime  Id  an- 
other state  and  then  retnma  to  Us  home,  ffisparto 
Swearfngen,  IS  8.  a  74, 
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etitioner  absolutely  discbarged,  because  the 
bjection  existed  when  tbe  writ  issued,  al- 
iou|eh  it  did  not  when  tbe  order  was  entered, 
Ten  if  sucb  ao  objection  wen  ever  tenable, 
rbieta  we  do  not  intend  in  tbe  sligbtest  degree 
»  iDttmate  it  could  be. 

If  tbe  applicatton  for  tbo  writ  bad  been 
nade  oa  the  13tb  uf  March,  it  coald  not  bare 
teen  awarded,  on  tbe  Rround  alleged  in  tbis 
letition,  and  as,  oa  that  day,  the  petitioner 
oald  not  bave  been  disoiarged  on  that 
^und.  In  accordanoe  with  tbe  priociples  of 
aw  and  justice,  we  are  unable  to  hold  that 
be  order  of  the  district  court  was  erroneous. 
Br  parte  RotfaU  (No.  1),  117  U.  U.  241  [39: 
168;  /Ec  parte  Watkin$,  38  U.  S.  8  Pet.  198, 
m  [7:  650.653]:  Sx parte  MiUigan.llV.  S. 
I  Wall.  3,  111  [18;  281.  2921. 

Id  Bk  parte  Bitz,  111  U.  8.  766  [SS:  8921, 
kpplicatlon  was  made  for  a  writ  of  certiorari 
cx>minanding  the  supreme  court  of  the  district 
of  Columbia  to  ceriify  to  this  coutt  an  indict- 
ment, and  the  proceediogs  thereunder,  against 
Hitz  in  that  court,  on  the  ground  that  when 
the  indictment  was  filed  and  when  the  offenses 
chanced  thereunder  were  committed,  he  was 
tbe  diplomatic  lepresentatlve  -of  the  Swiss 
CoDfederation  duly  accredited  and  recognized 
by  the  United  States  under  the  title  of  Political 
Agent.  It  appeared  that  Hitz  was  for  many 
yeara  tbe  ConsiU  General  of  the  Swiss  Confed- 
eration within  the  United  States,  and  was  also 
accredited  to  the  United  States  by  the  same 
^Temment  at  Political  Agent.  On  the  80th 
of  May,  IStn,  be  was  requested  by  tbe  Swiss 
^overameDt  to  redgn  both  these  offices,  and 
tbis  be  did  on  the  l5th  nf  June.  The  indict- 
ment was  filed  on  the  17th  of  June,  and  on  the 
'20th  of  June  his  resignations  were  accepted. 
The  writ  of  certiorari  was  denied. 

la  Bkiu  Y.  United  Statu,  143  U.  S.  651  [85: 
1146],  the  writ  of  habeas  corpua  waa  sued  out 
Hay  18,  If^I.  fay  a  female  subject  of  tbe  Em- 
peror of  Japan,  detained  at  San  Francisco  by 
a  slate  inspector  of  tmmignition,  with  tbe  ap- 
proval of  the  collector,  for  tbe  reason  that,  un- 
der exlsiiog  laws,  she  should  not  be  permitted 
to  land  in  the  United  Statf«.   After  tbe  issue 
of  tbe  writ,  and  before  a  hearing,  and  on  Uay 
4)Oft]l4.one  *John  L.  Hatch  was  appoint^ 
United  States  Inspector  of  immiemtion  at  that 
port,  who,  on  May  16,  made  the  inspection  and 
«ziiroination  required  by  the  act  of  March  8, 
1891  (26  Stat,  at  L.  1084,  chap.  561),  which  be 
reported  to  the-  collector,  and  on  May  18  be 
inierrened  in  opposition  to  tbe  writ  of  habeas 
corpus,  Btating  his  doings  and  insisting  that 
under  tbe  act  bfs  finding  and  decision  were  re- 
viewable by  the  superintendent  of  Immigra- 
tion and  the  Secretary  of  the  Treasury  only. 
Tbe  circuit  court  sustained  the  interrentlon, 
and  remanded  petitioner,  and  its  order  was  af- 
firmed on  appeal  by  tbis  court.   It  was  said 
by  Mr.  Jusuce  Gray,  delivering  tbe  opinion, 
that     writ  of  habeas  corpua  is  not  like  an  ac- 
tion to  recover  damagea  for  an  unlawful  arrest 
or  commitment,  but  Its  object  is  to  ascertain 
whether  the  prisoner  can  lawfully  be  detained 
Id  custody:  and  if  sufficient  ground  for  bis  de 
tentlon  by  tbe  government  is  abown,  be  is  not 
to  be  discharged  for  defects  in  the  original 
arrest  or  commltmeat." 
The  proceeding  bere  was  a  state  proceeding 
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In  aid  of  a  prosecution  for  the  violation  of 
state  laws,  and  under  such  circumstances  the 
courts  of  the  United  States  may  exercise  a 
dlscreUon  In  determiolDg  th«  qqpstion  of  dis- 
cbw^.    Cook  V.  Bart,  146  U.  S.  18S  [86:  934}. 

And  we  think  tbe  case  falls  within  tbeprin- 
ciple  of  tbe  rule  laid  down  In  Bldu  t.  United 
Statu,  tupra. 

Order  {^firmed. 


ALEXANDER  B.  BOOB.  JR.  et  A,  Ptf^ 
At  At., 

HUGH  JAMIE80N  A 

<Bee  8.  C  Beporter^  ed.  SQB-m,) 

Diitriet  tf  Cislttmite  UneAn  etate^dttmt 
eitiaetuhip, 

I  nie  IMstriot  of  Columbia  Is  not  a  state  wftUn 
tbe  meaDlnff  of  the  provision  giving  courts  of 
ttieUDtted  States  coffntsanoe  of  oontroversles 
between  oltlMna  of  different  states. 

2.  An  aotlOD  by  two  or  more  Joint  plalDtiffs  to  not 
irltbiQ  tbe  Jurlsdlodon  of  a  Federal  court  oa  tba 
around  of  dlrerse  dtlsenship,  nnlees  eaob  one  of 
theplalntillB  oonW  sue  each  of  tlie  d^endantaln 
the  Federal  ooort  on  that  ground. 

[No.  874.] 

Submitted  March  i,  1897.   Decided  April  S» 

Pr  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Wisconsto  to  review  a  judgment  dismissing  a 
suit  in  ejectment  brought  by  Alexander  S. 
Hooe  et  al.,  against  Hugh  Jamleson.  Af- 
firmed. 

The  facts  are  staled  in  the  opinion. 

Mr.  A.  R*  Bnabnell  for  plaintiffs  In  error. 

Mr.  S.  S.  Barn^  for  defendants  in  error. 

Mr.  Chief  Justice  Fnller  delivered  the 

opinion  of  tbe  court: 

Tbis  was  an  action  of  ejectment  brongbt  in 
the  circuit  court  of  tbe  IJnited  Slates  for  tbe 
western  dUtrict  of  Wisconsin,  by  tbe  com- 
plaint in  which  plaintiffs  In  error  alleged  that 
tbev  resided  in  and  were  citizens  of  the  city  of 
Washington.  District  of  Columbia,  and  that  de- 
fendants all  resided  In  and  were  citizens  of  tbe 
state  of  Wisconsin.  Defendants  moved  to  dis- 
miss the  action  on  the  ground  that  the  circuit 
court  bad  no  jarisdiction  as  tbe  controversy 
was  not  between  citizens  of  different  states. 
Tbe  drcuit  court  ordered  that  the  action  be 
dismissed  unless  plaintiffs  within  five  days 
thereafter  should  so  amend  their  complaint  as 
to  allege  the  necessary  jurisdictional  facta. 
Plaintiffs  then  moved  for  leave  to  amend  their 
complaint  by  averring  that  three  of  ihem  were 

NoTK.— to  Juritdicttan  of  Federal  aver  ttaU 
eourtK  neeeeMu  of  Federal  gueatton;  what  conntUvUa 
Federal  queation,-^  note  to  Hamblln  v.  Western 
Land  Oo.  87:  W. 

Am  to  when  UniUd  StaUi  eourt*  dotxUfoUowitaU 
deettUm*,  see  note  to  Buts  v.  Musoatlue,  IV:  480. 

to  JwrttdicUon  of  UniUd  BtaUe  ofreutt  eourl 
d^endino  on  partiee  and  retldenee%  see  note  to 
Bnorr  V.  Oreenoaffh,  1:  610. 
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when  tbc  lult  was  commenced,  sod  contiooed 
to  be,  cilizens  of  the  District  of  Columbia,  but 
that  one  of  tbem  was  a  citizen  of  the  state  of 
Mionesota,  and  that  each  was  tjie  owner  of  an 
undivided  one  fourth  of  the  lands  and  premis- 
es deBcrlbed  in  the  complaint,  and  that  tbey 
severally  claimed  damages  and  demanded 
jtidgneot.  This  motion  was  denied  and  the 
action  dismissed.  Plaintiffs  sued  out  this  writ 
of  error  under  the  act  of  March  8, 189)  (26 
8ut.  at  L.  826,  chap.  S17,  ^  S),  and  the  cir- 
cuit court  certified  to  this  court  these  ques- 
tions of  jurisdictfoo: 

"Fint.  Whether  or  not  said  complaint  seta 
forth  any  cause  of  action  In  which  there  is  a 
controversy  between  citizens  of  different  states, 
so  as  to  give  said  drcult  court  jurisdiction 
thneof: 

"Second.  Whether  or  not  said  complaint 
as  BO  proposed  to  be  amended  would.  If  so 
amended,  set  forth  any  cause  of  action  lo 
which  there  is  a  controversy  between  citizens 
of  different  states,  so  as  to  give  said  circuit 
coart  jurlsdictloo  thereof." 

The  judicial  power  extends  under  the  Con- 
897]  stltutloQ  to  controversies  ^between  cltf- 
seoa  of  different  slates,  sod  the  judiciary  act  of 
1789  provided,  asdoestbeactoi  March  8, 1887, 
as  corrected  by  the  act  of  August  18, 1688  (23 
Stat,  at  L.  488,  chap.  866),  that  the  circuit 
courts  of  the  United  States  should  have  origi- 
nal cognizance  of  all  suits  of  a  civil  nature  at 
common  law  or  in  equity  In  which  there 
should  be  a  controversy  between  citizens  of 
different  sutes. 

We  see  no  reason  for  arriving  at  any  other 
conclusion  than  that  aunouoced  by  Chief  Jus- 
tice Marshall  In  Hepburn  v.  EUuy,  6  U.  8.  9 
Crancb,  445  [S:  8821.  Febraaty  term,  1805. 
"that  the  members  of  the  American  confed- 
eracy only  are  the  states  contemplated  in  the 
Const  itutloQ-,"  that  the  District  of  Columbia  is 
not  a  state  withiu  the  meaning  of  that  Instru- 
ment; and  that  the  courts  of  the  United  Stales 
have  no  Jurisdiction  of  cases  between  dtlzens 
of  the  District  of  Oolumbia  iind  citlsens  of  a 
state. 

In  StrauMdge  v.  Curtis,  7  U.  8.  8  Crancb, 
867  [2:  48S].  It  was  held  that  If  there  be  two 
or  more  joint  plaintiffs  and  two  or  more  joint 
defendants,  each  of  the  plalDtiffa  must  be  capa- 
ble of  suing  each  of  the  defendants  in  the 
courts  of  the  United  States  In  order  to  support 
the  jurisdiction;  and  In  Smith  v.  Lyon,  188  U. 
fi.  816  fSti:  635],  Straubridm  v.  OariiM  was 
followed,  and  it  was  decided  that  under  the 
acts  of  1887  and  1888  the  circuit  court  has  not 
jurlsdlctloD,  on  the  ground  of  diverse  citizen- 
ship, if  there  are  two  plaintiffs  to  the  action 
who  sre  citizens  of  and  residents  In  different 
states  and  the  defendant  la  a  citizen  of  and 
resident  in  a  third  state,  and  the  action  is 
brought  in  the  state  In  which  one  of  the  plain- 
tiffs resides. 

ITew  OrlMiu  v.  Winter,  14  U.  8.  1  Wheat. 
91  [4:  44],  was  an  action  in  ejectment  brought 
by  two  plaintiffs  claiming  as  joint  heirs,  and 
It  appeared  that  one  of  tbem  was  a  dtlien  of 
the  state  of  Kentucky,  and  that  the  other  was 
a  citizen  of  the  territory  of  Mississippi  It  was 
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held  that  jnrisdfctton  coald  notberoaintaioed, 
and  Chief  Justice  Marshall,  delivering  the 
opinion  of  the  court,  said:  "Qabilel  Winter, 
then,  being  a  citizen  of  the  Mississippi  lerri- 
toiy,  was  Incapable  of  malntaiDfog  a  suit 
alone  in  the  circuit  court  of  Louisiana.  Is  his 
casemendedbybeingaasociatedwith  others  who 
are  capable  of  suing  in  *tbat  court?  In  [398 
the  case  of  StravArtdga  r.  Ourtiu  It  was  de- 
cided that  where  a  joint  Interest  is  prosectn- 
ed,  the  juriadlctloo  cannot  be  sustained,  un- 
less each  individual  be  entitled  to  claim  that 
jurisdiction.  In  this  case  it  has  been  doubted 
whether  the  parties  might  elect  to  sue  jointly 
or  severally.  However  this  may  be,  having 
elected  to  sue  jointly,  the  court  is  incapable  m 
distiDgnlshtng  their  case,  so  far  as  respects  ju- 
risdiction, from  one  in  which  they  were  com- 
pelled to  unite." 

Id  Pleninmitar  Iron  Oo.  v.  ^me,  121  U.  8. 
681  [80: 1020],  the  Interests  of  the  parties  being 
separate  and  distinct,  but  depeoaiog  on  one 
contract,  plaintiffs  elected  tosoe  oo  the  com- 
mon obligation,  and  the  case  was  dIsmltKd 
under  the  rule  in  Sevt  OrleanM  v.  Winter. 

In  Barney  v.  Baltimore,  78  U.  8.  6  Wall 
280  [18:  826],  which  was  a  bill  for  partition.  It 
appeared  that  some  of  the  defendants  were  dt 
izens  of  the  District  of  Columbia  and  some  of 
tbem  citizens  of  Maryland,  and.  In  dismissing 
the  case  for  want  of  jurlsdtctlon,  the  court, 
through  Mr.  Justice  Miller,  said:  "In  thecsM 
of  Hepburn  T.  6  U.  8.  2  Crancb,  44S 

[2:  882],  it  was  decided  by  thla  court,  speak 
fng  through  Marshall,  Cb.  J.,  that  a  ciilzeo  of 
the  Disirict  of  Columbia  was  not  a  citizen  of  s 
state  within  the  meaning  of  the  judiciary  act, 
and  could  not  sue  In  a  Federal  court  The 
same  principle  was  asserted  In  reference  to  a 
citizen  of  a  territotr.  In  the  case  of  New  Or- 
leans  v.  Winter,  ana  It  was  there  held  to  defeat 
the  jurisdiction,  although  the  dtlzen  of  the 
territory  of  Mississippi  was  joined  with  a  per- 
son who,  in  suing  alone,  could  have  mala- 
tained  the  suit.  These  rulings  have  never 
been  dlatnrbed,  but  the  prindple  asserted  has 
been  acted  upon  ever  rince  by  the  oourtswben 
the  point  has  arisen.** 

Many  other  dedslons  are  to  the  same  effect, 
and  in  the  late  case  of  Merehantif  Cotton  Prem 
dt  S.  Co.  V.  Inaurance  Co,  of  North  America, 
151  U.  8.  868,  884  [88: 195,  204. 4  Inters.  Com. 
Rep.  4991.  the  rule  In  Ne»  Orteatu  v.  Winter 
was  applied  and  It  was  held  that  "the  voino 
tary  joinder  of  the  parties  has  the  aame  effect 
for  purposes  of  jurisdiction  as  If  they  bed 
been  compelled  to  unite." 

In  the  case  at  bar  no  application  was  msde 
forleave  to  discontinue  as  to  the  three  plaintiffs 
who  were  dtlzens  of  the  'District  of  Co  [390 
lumbia,  and  to  amend  the  complaint  aod  pro- 
ceed with  the  cause  in  favor  of  that  one  of  the 

Slaintiffs  alleged  to  be  a  dticen  of  Hlooesou. 
urisdiction  of  the  case  as  to  four  plaintiffs 
could  not  be  maintained  on  the  theoiy  that 
when  the  trial  termloated  It  might  be  retained 
as  to  one. 

7?le  Circuit  Oourt  mm        and  it§  juig- 

IM  D.& 
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XiKXA2(D£R  &  HOOE,  JR.,«(ai., 
in  Brr,, 

JACOB  WERNER  «talL 
|B«e  8.  <X  Baporter*!  ad.  80U 

JMTitdietxon, 

7ooe  -w.  Janaaon,  UB  IT.  8. 30S  [ante,  VMS\,  f  olloirad 
lo  boldiiiff  the  United  Statei  conrts  have  no 
JurtsdledOD  ot  oases  between  dctzens  of  the  Dls- 
«arioc  <tf  Oolumbfa  and  olUzeos  ot  aaute  on  the 
■vound  of  dlverae  oitlsenshlp. 

[No.  878.] 

Bu^ittei  March  1, 1897.    Decided  AprU  S, 

1897. 

IN    ERROR  to  tbe  CiKuit  Court  of  the 
United  SUtes  for  the  Eaatem  Dlrtrict  of 

WisCODSlD. 

Jtfr.  A.  B«  BwhnAU  for  plalndlb  In  erron 
Jir.  S.  S.  Bftrnej  for  defeddatiti  In  error. 

Tide  Chrt  JmmcB:  The  only  differeDce 
tietweeo  Ibis  case  and  that  juat  decided  la  that 
the  proposed  ameodnieDt  was  allowed  and  tbe 
action  tbea  dismissed  for  want  of  jurisdiction. 
For  the  reasons  above  giveo,  this  CMS  muat 
take  tbe  aame  course  as  that, 

Jvdgmmt  qglnud. 


JOAQUIN  MARTIN.  P^.  in  Err.. 
e. 

ATCHISON,   TOPEEA.  ft  SANTA  Ft 
'  RAUiROAD  COHPANT. 

(Bee  8.  a  Beporter'a  ed.  dtO-IOL) 

PIdiow  »enant§—ma»ter'»  lie^H^—tafaptaee  to 

X.  A  oooduotor  and  bands  on  a  work  tratn,  and  a 
■eoUoD  foreman  in  obarffe  of  aband  oar,  are  fellow 
•ervaotd  ota  laborer  on  the  band  oar  under  tbe 
orders  of  anch  foreman,  when  through  their 
tieiiUgeDOe  be  Is  Injured  br  a  oolUslon  ot  the 
train  with  tbe  hand  car. 

IL  Tbe  orders  of  a  seeOon  fomnan  to  a  laborM- 
who  ia  with  blm  on  a  hand  oar,  that  be  shall  not 
look  bac^  to  watch  for  a  train,  and  asaurence 
that  (be  foreman  himself  will  wateb  and  glre 
waralmrofanr  danger,  do  not  make  the  master 
Usble  lot  AO  Injury  to  tbe  laborer  resulting  from 
tbe  neirUgenoe  of  tbe  foreman  In  f alUos  to  watoh 
for  tbe  train. 

%,  Tbe  dootrtoe  as  to  the  duty  of  the  master  to 
fumishaaafe  place  fto  tbe  servant  to  wodc  has 
no  apiriloatlon  to  tbe  ftdlore  of  a  foreman  In 
chante  of  a  hand  oar  to  watch  for  an  approaeb' 
iav  train,  when  the  car  Itself  la  In  every  way  fit 
for  the  purpose  for  which  it  Is  used. 

[No.  170.] 

auhmiUtd  January  tS,  im.  DteidedApra 
5,1897. 


Vormj—AM  to  loto  ors  soemploiiefi  or  ratiervanfs, 
wUAintMnAe  that  a  matter  4i  not  TttpantOM  for 
Mjfurttstoaasniimt  oeeoslonsd  bv  ths  neirtfpenee  o/ 
a  coservont,  see  note  to  Bouirb  V.  Texas  A  P.  B.  Co. 
ftSU: 

At  to  ntdOgmiMt  nnpemfliaBif  </  euular  to  ssrv- 


IN  ERROR  to  the  Supreme  Court  of  ibe  Ter- 
ritory of  New  Mexico  to  review  a  judgment 
rereraiog  tbe  Judgmeiit  of  tbe  District  Court  of 
the  Second  Judidal  District  of  that  Territory 
in  favor  of  plaiotUf,  vnd  directing  judgment 
for  the  Railroad  Company  fo  an  aclioo  brought 
by  Joaquin  Martin  against  tbe  Atchison,  To- 
peka,  ft  Saota  F6  Railroad  Company  to  re- 
cover damages  for  injuries  sustained  by  plain- 
tiff by  being  run  over  by  a  (rain  on  the  railroad 
of  defendant  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  NeiU  B.  Field  for  plaintiff  In  error. 
Menrs.  E.  D.  Keana  and  Bobwt  Doa- 
Lap  for  defendant  in  error. 

Mr.  Justice  Peckhaaa  ddivered  tbe  opin- 
ion of  the  court: 

This  action  was  brought  by  tbe  plaintiff  In 
error  to  recover  damages  for  injuries  sustained 
by  him  by  Iseiog  run  over  by  a  train  on  a  rail- 
road belongios  to  tbe  defendant,  near  Albu- 
querque, New  Mexico.  The  case  was  tried 
before  a  jury  in  the  district  court  of  the  sec- 
ond judicial  district  of  that  territory,  and  re- 
sults in  a  verdict  for  the  plaintiff  In  the  sum 
of  $8,000.  Judgment  having  beenentered  the 
railroad  compaoy  took  tbe  case,  by  writ  of  er- 
ror, to  the  supreme  court  of  the  territory,  which 
wart  reversed  the  judgment,  and  directed 
judgment  for  tbe  railroad  compaoy,  and  for 
costs  against  tbe  plaintiff,  who  thereupon  sued 
out  B  writ  of  error  from  this  court,  and  tbe 
case  is  now  here  for  review. 

On  tbe  trial  evidence  was  given  showing 
substaniially  tbe  following  facts:  The  plain- 
tiff had  been  employed  by  tbe  railroad  com- 
pany at  Albuquerque,  New  Mexico,  as  a  com- 
mon laborer,  ''fixing  tbe  road,  straighteoins' 
out  the  rails,  and  fixing  ties  wherever  required; 
be  was  about  thirty-nine  years  of  age  nod  had 
been  so  employed  by  tbe  company,  through 
one  of  its  section  foremen,  for  several  months 
prior  to  tbe  happening  of  tbe  accident.  He 
was  under  the  orders  of  the  section  foreman 
and  was  to  do  what  the  foreman  told  him. 
The  section  foreman  was  employed  by  the 
roadmaster  and  the  foreman  employetl  the 
men;  the  roadmaster  directed  the  section  fore- 
men what  work  to  do  and  where  to  do  it;  be 
laid  out  the  work  for  them  and  told  them 
what  to  do.  Tbe  section  foreman  employed 
tbe  men  and  saw  that  they  did  the  work  prop- 
erly. If  the  foreman  thought  a  man  ought  to 
be  discharged,  be  would  see  the  roadmaster  or 
send  him  a  reouest  that  the  man  should  bedis- 
cherged.  and  toe  roa^^master  had  the  power  to 
discharge  him.  The  men  under  (he  section 
foreman,  like  the  pldntiff,  were  paid  by  the 
agents  of  the  company,  who  came  along  the 
line  in  a  pay  car. 

On  June  6, 1880,  while  the  plaintiff  was  thus 
employed,  he  *came  to  the  slation  at  [401 
Albuquerque  about  6:45  o'clock  In  the  morning 
for  the  purpose  of  going  to  bis  work  on  a  band 
car  with  one  Mares,  bis  colaborer,  and  Charles 
Smith,  his  section  foreman.  Tbe  place  where 


ant  for  earefulnem  and  eompttauy  of  eosemonts,— 
see  note  to  Wabash  R  Co.  v.  HcDanlels,  Z7:  006. 

.^to/eHouf  wnxmtaond  the(r  netfiigtnee; whown 
fenow  lervanta;  ItoMHtv  of  nuater,—tee  note  to  Bal- 
timore ft  O,  B.  Oo.     Baurh,  81:  Ttt, 
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they  were  to  work  wm  •bout8or9niilMiiortb 
from  Albuqaezqaeon  the  line  of  the  lOtA.  A 
few  minutes  before  7  the  parly,  consbtiiiffof  the 
a&Sdon  foreman,  Hares,  aod  the  plaiatiff,  itart- 
ed  OB  a  band  car  for  the  place  where  they 
were  to  work  during  the  daj.  Tb^  went 
north  npoo  the  xoad  for  800  or  400  yards 
and  there  the  car  wai  atopped.  and  the  men 
got  off  and  procured  a  barrel  of  water, 
which  waa  placed  on  the  car,  and  the  men 
asaio  Marted  oorth  to  continue  their  ride. 
All  three  men  worked  the  crank  on  the  hand 
car,  but  Juat  as  they  started  Mares  said  to  the 
foreman  that  he  thought  the  worit  train  aeemed 
to  be  starting  from  Albuquerque  towarda 
them.  The  track  at  that  poiot  was  straight 
and  the  view  to  the  station  was  tuobstnicted. 
FlaintUf  tbeo  tamed  his  head  backwards  to- 
wards the  station,  when  the  foreman  toM  him 
not  to  do  that;  that  be  bad  no  business  to  do 
It,  and  that  U  was  not  his  business  to  watch  for 
trains,  and  that  be,  the  foreman,  would  take 
care  of  that.  Plaintiff  tberenpon  turned  hts 
head  away  from  the  sutioo  aod  contioued  to 
kMik  nortli,  the  way  they  were  going.  They 
worked  the  crank  ao  that  the  car  was  going  as 
rapidly  aa  th^  ooold  make  It,  all  three  men 
kavlog  tbelr  beads  turned  towards  the  north. 
In  the  meantime  a  work  train  backed  out  from 
the  station  at  Albuqueraoe,  going  nortfa,  and 
ooDlloued  hacking  npldly  notU  It  waa  moving 
at  the  rate  <tf  IT  or  18  miles  u  boor.  Before 
the  men  on  the  hand  car  had  proceeded  Tery 
far  along  the  road  they  were  overtaken  by  toe 
work  trun,  which  ran  over  them,  killing  the 
foreman  and  badly  injuring  the  plaintiff  and 
Mares.  Neither  of  the  latter  bad  heard  the 
approach  of  the  train;  it  was  under  the  man- 
agement of  a  conductor,  and  at  that  time  tbere 
waa  a  roadmaster  on  the  train  who  bad  control 
of  the  line  of  nad  where  theaoddent  occurred. 
He  waa  not  tn  cha^  of  the  running  of  the 
train,  but  the  train  went  to  different  points  on 
the  road  aa  he  had  occasion  to  visit  them  foi 
working  purposes.  Some  of  the  hands  on  the 
402]  work  train  aaw  the  'band  car  a  short 
distance  b^ore  it  was  struck,  and  one  of  them 
tried  to  communicate  with  the  engineer  of  the 
tralo,  but  failed.  No  one  on  ttie  hand  car  was 
looking  backward  <x  saw  the  approach  of  the 
wwk  train. 

It  was  claimed  in  the  petition  on  the  part  of 
the  plaintiff  that  the  accident  occurred  from 
the  neglect  of  the  conductor  uid  of  the  hands 
on  the  work  tr^o,  and  also  bv  reason  of  the 
neglect  of  tbesectltm  foreman  on  the  band  car 
with  the  plaintiff  in  ordering  plaintiff  to  face 
north  while  working  the  &ar,  and  in  not  keep- 
tog  a  lookout  himself  for  the  approach  of  the 
train  from  behind. 

The  defendant  had  filed  a  plea  of  not  guilty. 

Upon  the  trial  of  the  action,  after  the  evi- 
dence for  both  sides  had  been  introduced  and 
each  side  had  rested  the  case,  the  defendant 
moved  the  court  "to  instruct  the  jury  to  And 
for  tbe  defendant  upon  the  ground  Uiat  the 
negligence,  if  any,  throuKb  which  tbe  plain- 
tiff was  injured  was  tbe  oegUgeoce  of  the  fel- 
low servants  of  the  plaintiff,  for  which  the  de- 
fendant is  not  liable."  After  hearing  argu- 
ments, the  court  overruled  the  defendant's 
motion,  and  counsel  for  the  deftadaot  then 
and  then  eueplad. 
IMS 


THB  UmITSD  bTATUS.  UCT.  TiCKM, 

After  the  verdict  for  plaintiff  had  been  ren- 
dered and  judgment  entered  thereon,  the  do- 
fendant  obtained  a  writ  of  error  from  tiie  su- 
premeeoortof  the  territory  to  review  tbe  nd- 
inp  of thedistrict  court.  Various  asMgnments 
of  errors  were  made,  and  amongthem  was  the 
eighth,  which  reads  as  follows:  "Tbe  court 
erred  In  not  austalolng  defendant's  motion  to 
Instruct  the  Jury  to  find  a  verdict  in  favor  of 
tbe  defendant,  aiid  the  defendant  not  guilty." 

The  supreme  court  held  that  whatever  neg- 
ligence was  proved,  as  against  the  employees 
of  the  defendant,  such  negligence  was  that  of 
fellow  servants  with  tbe  plaintiff,  and  on  that 
ground  the  judgment  was  reversed  and  Judg* 
ment  ordered  In  favor  of  the  defendant,  with 
coats. 

The  plaintiff  seeks  here  a  reversal  of  the  last 

judgment 

We  think  the  dedsfon  of  the  snpreme  court 
was  right,  and  that  the  judgment  entered 
thereon  moat  tie  affirmed. 
-  The  cases  of  *BnUimon  AO.ELCo.  v.  [403 
Baugk,  148  U.  a  868  [87:  7781:  Nmihem  P.  K. 
Co.  v.  HamUp,  IM  U.  B.  849(88: 10091:  IfortK- 
em  P.  aCb.v.  ACnwfl,  18S  XT.  8. 846  nO:  9941; 
and  Iforthern  P.  B.Co.^.Oharim,  163  tJ.  S.  B69 
[40: 099|,— cover  this  case  In  all  lU  aspects,  and 
render  it  entirely  clear  that  the  employees  of 
the  defendant  herelo,  whose  negligence  caused 
the  Injuiy  to  the  plaintiff,  wersbls  fellow  serv- 
ants at  toat  time,  and  hence  the  defeodnnt 
cannnt  be  held  liid>le  to  plaintiff  f  w  the  In  jorlea 
suatained  by  bim  as  a  nsntt  of  that  negligence. 

The  counael  for  the  plaintiff  has  argued  be- 
fore us  that  the  defendant  must  be  held  re- 
sponsible because  Uie  plaintiff  had  been  directed 
bv  the  foreman,  under  whose  orders  he  was 
plared,  to  look  north  while  he  waa  on  tbe  car, 
nod  had  received  the  foreman's  assurance  Uiat 
he  (tbe  foreman)  would  warn  him  of  the  ap- 
proach of  daog^,  and  that  as  the  foreman 
failed  to  do  80  It  was  the  failure  of  the  defend- 
ant to  do  something  which  it  was  bound  aa  a 
master  to  do  In  furtherance  of  the  obligation  It 
WRS  under  to  see  that  tbe  plaintiff  had  a  reason- 
sbly  safe  place  In  which  to  perform  his  work. 
We  do  not  perorive  that  tbe  doctiltae  ai  to  tba 
duty  of  tbe  master  to  fnmlah  a  safe  |daoe  for 
the  servantto  work  In  haa  the  slighMt  applica- 
tion to  the  facta  of  this  case.  There  la  no  in- 
timation In  theevidence.norlsaDy claim  made, 
that  the  hand  car  upon  which  the  plaintiff  was 
riding  was  not  properly  equipped  and  in  good 
repair,  and  in  every  mmj  fit  for  Uie  purpoaa  for 
wblchit  wastued.  It  waa  a  perfectly  aafe  and 
proper  mnns  of  transit  in  and  of  Itself  from 
the  station  at  Albuquerque  to  the  poiot  where 
the  plaintiff  waa  going  to  work.  The  negli- 
gence of  tbe  section  foreman  In  falling  to  note 
the  approaching  train  and  to  give  tbe  proper 
warning,  so  that  the  car  might  be  taken  from 
the  track,  was  not  the  neglect  of  the  defendant 
in  regard  to  tbe  performance  of  any  doty 
which  aa  master  It  owed  the  plaintiff.  If  the 
car  were  rendered  unsafe,  it  was  not  by  reason 
of  any  lack  of  diligeooe  on  the  part  of  the  de- 
fendant In  providing  a  proper  car,  but  the  dan- 
ger arose  dmpty  Kcause  a  fellow  servant  of 
tbe  plaintiff  failed  to  discharge  his  own  duty 
in  wattdiing  for  the  approach  of  a  tndn  from 
tbe  south. 

*Upon  an  examinatloB  o<  the  caaea  [404 
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•bore  cited  It  will  be  found  that  tbe  {winctples  1 
tberein  laiddown  clearly  ud  plainly  cover  this 
can. 

JnaUce  Harlaa  dlHentl. 


THE  UUBRIA. 
(8a»  B.  a  Itoportaei  ed- 

0pMd«f  tltamerin  a  fbq—crtlw  to  m  at  fuU 
■  tpeei— management  ^tiyured  www  eutUm 
—^pnp$r  preeavtion — eircumitanoet— porting 
Mm—JSth  article— avoiding  eoUinon—con- 
trOutorsf  fault— rule  0/  UabOUp—damdga. 

L  A  remA  to  gnv9lr  In  fault  tor  nmnioff  at  a 
■peed  pi  tram  18  to  U  koola  an  hour  wltbln  U 
mUea  of  New  Tork  tuubor,  in  tbe  traok  of  vewA 
■otng  In  and  oot,  when  there  to  an  Intermittent 
or  variable  foa  wblcb  ig  eometlmea  so  dense  tbat 
TwieU  eanoot  tea  eaob  otber  more  tban  1  or  S 
lanctbioa. 

&  An  ovder  to  fo  ahead  at  foil  speed  io  a  for,  after 
bearins  whistles  from  anotber  veHel  tbe  ooune 
and  poAiUon  of  wtalob  hare  not  been  deflaltely  as- 
oertalned,  and  wblcb  to  lo  fact  so  near  that  a  ool- 
IMon  resulta  wltUn  a  minute  or  two.  to  a  ffross 
irantt,  althongh  tbe  master  tbooght  the  wbtatles 
Indloated  that  Um  Teasel  was  a  long  dtotaaoe  off 
and  well  out  of  bto  course. 

9.  Donbia  regardina  the  management  of  tbe  la* 
Jnred  Ttassl  or  oontrlbntlon  of  bar  faults.  If  any, 
to  the  colUaton,  should  he  resolved  tn  her  ftvor, 
iritere  the  groBi  &nlt  of  Che  other  veaael  wm  tho 
bnmodlaM  oanse  oS  the  ooUibIoo. 


i.  A  custom  of  large  pawcnger  steamers  oairrlng 
tbe  mails  to  run  at  full  speed  In  a  fog,  on  tbe 
ground  tbat  tbto  tn  rcnllr  tbe  safer  course  for 
then,  as  tber  pan  the  fog  belt  tbe  sooner,  can  not 
be  sanctioned  by  the  oourts,  as  It  implies  a  fla- 
grant disregard  of  tbe  safety  of  otber  vessels. 

t,  Notwlttastaodlnir  t(i«  neiHlgoooe  of  one  vessel  ti 
tbe  immediate  cause  of  tbe  oolUsioo,  It  to  the  d  uty 
of  the  other  vessel  to  taJie  proper  preoauttons. 
and  tbe  teMlmoay  of  her  ofDoeis  and  orew  to  to 
be  aooepted  as  ouDcluslve  in  Judging  of  the  pn>> 
prto^  of  her  mauoBuveia.  where  thore  la  no 
otber  testimony  to  oootiadlct  It. 

a.  Where  two  steamships  are  approaoblng 
other  in  a  fog,  thereto  no  rigid  rale  prohibltliig 
dtbw  ship  to  alter  taw  helm  untfl  the  signals  of 
the  other  gin  olear  indloatlon  of  her  dlreotlon, 
but  eaofa  case  must  depeod  upon  Its  own  olroum- 
stauopB,  which  may  alTord  reasonable  ground  for 
beUef  as  to  what  the  dlrecuon  must  be. 

T.  It  to  not  necessarily  a  fault  for  a  vessel  proceed- 
Ing  at  moderate  speed  In  a  tog,  on  bearing  a 
whistle  which  appears  to  oome  from  off  her  port 
bow.  to  port  her  own  helm  two  points,  tbe  eflSot 
ttf  which  would  be  to  give  tbe  other  vessel  men 
room,  although  It  may  be  more  prudent  not  to 
obange  the  oouisa. 

8.  Asteuner  IQ  a  foff  to  notgnlUroC  avlolaUOB 
of  tbe  Utta  artiole  of  the  Bevtoed  International 
Uegutotlons  tequlrlng  her  to  go  at  a  moderate 
speed,  where  her  genera)  speed  did  not  exceed  4 
knots  an  hour,  the  lowest  speed  necessary  to  tbe 
maintenance  of  steerageway. 

SL  A  steamer  in  a  fog  to  bound  to  use  only  snoh 
precautions  as  will  enable  her  to  stop  tn  time  to 
avoid  a  oolllalon  after  the  approaching  vessel 
comes  In  idgbt,  provided  tbe  latter  to  herself  go- 
ing at  the  nsoderate  speed  required  by  law. 


Non,— ^  to  eoWslOK  msasurs  Oamaaea  for,—  I 
aee  notes  to  Bmltta  T,  Condrjr.  U:  88.  and  miUamson 
r.  Barrett,  14:  68. 

AM  to  eoOMon;  ripMt  of  fteom  and  aaOlna  vessds 
fpitli  nferenes  to  coeA  oCfur  a?icl  tepOMiiwand  iDMt- 
taR  «MtaH0cs,-sea  not*  to  St.  John  t.  Pahie,  IB: 

at. 

At  to  eotUtbm;  vessel  owrtoJrtnff  another,— see  note 
to  The  Abbotsford  v.  Jobusoa.  26: 168. 

Am  to  coQfBfoii;  miss  for  anotding;  tUamor  meet- 
ingiteamer;  fnsfaneei,— see  note  to  miUamson  v. 
Barrett,  U:  flS. 

Am  to  coQlston;  damooes  «Aers  two  wssslt  an  at 
fmiU,for  infurv  to  a  tMrd,-aee  note  to  The  Otty  of 
Hartford  v.  Hideout,  U:  981^ 

OoUMon;  rules  of  fwwtdatfon;  oestels  mectlnp,' 
speed;  vessels  in  a  fog;  steanuftlpe:  other  vessels. 

The  owner  of  a  steam  vessel  approaching  another 
head  and  bead,  or  nearly  so.  to  liable  for  an  injury 
to  the  lattsr  by  collision  resulting  from  a  failure  to 
answer  the  ^oal  of  the  latter  tbat  It  Intends  to 
pass  on  the  right  side  of  the  other  as  required  by  a 
rule  of  navigation,  and  keeping  straight  ataeud  In- 
stead of  turning  to  the  right  as  required  by  suob 
rule.  Tlaunery  v.  Oomell  Steamboat  Co.  88  Hun, 
US. 

The  lulling  of  a  vessel  in  tbe  preaenoe  of  Immi- 
nent danger  of  ooUtalon  is  not  such  a  fault  as  will 
preclude  recovery  for  damages  from  such  colltoion. 
Blgelow  V.  NlokersoD.  8i  U.  a  App.  SOU  70  Fed. 
Uep.m,30L.  R.  A.  83ft. 

The  oontlnuanoe  at  unabated  speed,  without 
•tber  signal,  of  a  steamboat  moriog  9  or  10  miles 
aa  hour,  after  observing  that  its  signal  lo  an  ap- 
proaching steamer  800  or  1.000  feet  dlatttnt  to  dlsre- 
carded.  In  violation  of  tbe  navigation  rule  requir- 
ing it  In  such  case  to  give  specified  signals  and 
slow  down,  to  suob  negligence  as  will  prevent  a  re- 


covery for  Injuries  oansed  br  a  oolllslon.  Xew 
Tork  Harbor  Towboat  Oo.  v.  New  Tmrk,  L.  B.  * 
W.  B.  Co.  148  N.  Y.  S74. 

A  vessel  which  leaves  port  lo  a  thick  fog  without 
cargo  or  charter,  and  drives  through  It  on  her 
regular  coarse,  dlreotly  in  tbe  path  of  the  trafflo 
to  and  from  Cbloago,  at  a  speed  of  U  knots  per 
hoar  while  a  light  could  not  be  dlstlngutobed  for 
more  than  400  feet,  and  does  not  check  her  speed 
until  a  fog  whistle  of  another  steamer  to  heard 
three  or  four  times,  to  at  fault  for  a  collision.  The 
Arthur  Orr,  60  Ted.  Rep.  3S0. 

It  is  imprudent  and  unjustifiable  navigation  for 
steamboats  to  go  so  near  to  anotber  high  interven- 
ing vessel  OS  to  be  oonoealed  from  tbe  view  of 
others  likely  to  be  approaoblng  ao  as  to  leave  no 
sufflctent  time  for  elteotire  manmuvers  after  tbe 
proximity  of  tbe  other  vessel  to  known.  The  Al- 
bany, 74  Fed.  Bep.  314. 

One  of  two  passing  ships,  which  persists  without 
good  reason  in  keeping  on  the  wrong  side  of  the 
channel.  In  starbnarding  her  helm  when  It  to  seen 
tbat  the  helm  of  the  other  to  hard  to  port  and  tbe 
veesetoare  rapidly  approaching,  and  in  reveisiug 
ber  engines  and  taming  her  bow  to  startnard  after 
signaling  that  she  is  going  to  port,  to  at  fault  for  a 
oolltolon  following  where  tbe  other  ship  acts  oon- 
stotently  with  good  seamanship.  Tbe  Cuba  v.  Ho. 
HlUaa.  26  Can.  8.  G.  6SL 

Asteamsblp  hearing  the  signals  of  another  while 
they  are  t  to  t  a  mile  apart  la  at  fault  In  Mllng  to 
reverse  until  tbe  latter  to  within  a  couple  of  lengths 
head  to  head,  wbere  danger  of  oolltolon  to  evident^ 
The  Frlesland,  78  Fed.  Hep.  SBl. 

An  easily  managed  steamboat  to  at  fault  for  a 
oolltaton  with  tbe  tow  of  a  tug  wblch  departs  from 
the  rules  of  navigation,  where  she  could  wlUiont 
ditfioulty  have  avoided  the  tow  by  revemtng  ta 
time  after  It  was  olear  that  the  tag  was  not  adopt- 
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■dO.  .1.  Tcssel  runnlDjr  at  a  moderate  speed  In  a  foff 
to  not  cnarfceable  wltb  coairlbutory  fault  for 
ki-eplDv  ber  englDeti  Id  motloo,  io  case  nf  her  ool- 
ItolOD  wUban  approaohloir  tmmI  wbichwai  run- 
nlogr  at  tucb  ipeed  that  a  oolbsioa  ooold  not  po«> 
tlbly  bave  been  avoldod  br  tbe  etopplnv  and  re- 
Yeraloir  of  tbe  former  Tawal, 

U.  If  twoateamenaraappioaobioff  eftohotberin 
a  foff  tbefr  mancBuven  muat  be  determined,  not 
br  tbe  obanoe  of  their  meeting  at  a  point  where 
tbeir  counea  fateraeot,  bat  upon  the  theoir  Ottt 
ttaelr  couraee  ahalt  not  aotuallj  Intersect;  In  other 
word*,  that  both  wlU  atop  before  tbe  point  of  la* 
teneotlon  la  reaobed;  and  It  one  of  them  la  run- 
nlDff  at  moti  speed  that  no  maacBurer  of  the 
otberoan  pntvent  the  former  from  paaalnctbe 
point  of  tnterseotlOQ.  It  on  If  is  reaponslble^ 

tX  Tbe  probable  proflU  of  a  olurter  not  jet  en. 
tared  upon  oaonot  be  Included  In  the  damavea 
for  the  total  Ion  ota  teasel  by  colllsloit,  but  these 
are  Umlted  to  tbe  raloe  of  tbe  vesael,  with  tntei^ 
eit  thereon,  and  tbe  Mt  fnlgbt  paodlnc  at  tbe 
tdiM  of  (be  ooUWon. 

[No.  38.] 

Argued  March  t7,  SO,  1896,  Ordered  ftr  ro- 
wfwmtnt  Deember  tl,  1896.  Seargued 
March  t,  8, 1897.   Voided  April  6, 1897. 

ON  WRIT  OF  CERTIORARI  to  tbe  Cfrcntt 
Court  of  Appeal*  Tor  the  Second  Circuit  lo 
review  a  det'isioo  of  tbat  court  mistaiulng  tbe 
decree  of  tbe  District  Court  for  tbe  Eastern 
District  of  New  York  as  t^tbe  fault  of  tbe 
Umbria,  but  finding  tbe  Iberia  also  to  be  Id 
taull,  aod  reversing  tbe  decistoo  of  the  district 
court  upon  ■  question  involved  in  the  master's 


report,  Id  a  suit  io  admiralty  by  tbe  ownera  <tf 
the  steamship  Iberia  against  tbe  iteaosbfp 
TTmbria.  to  recover  damages  for  a  coUisloa  ofl 
the  coast  of  Long  Island  about  11  miles  from 
tbe  New  York  harbor.  Oaae  remanded  U  Om 
district  eou  rl  vith  iireetioiu  to  enter  a  neu  decree 
in  eor\formity  with  the  epinton     Okie  court 

See  same  case  belov,  40  Vad.  818^  1 U. 
a  App.  614. 

Statement  by  Hr.  Jastloe  Browai 
*This  was  a  suit  Id  admiralty,  broaghtHtOS 
Id  the  district  court  for  tbe  eastern  district  of 
York  by  tbe  owners  of  tbe  French  steamsblp 
New  lurla  against  tbe  British  aleanublp  Um- 
bria.  to  recover  damages  for  a  et^lsioo,  wbk% 
took  place  about  a  quarter  past  one  la  the  afw> 
HOOD  of  November  10, 18w,  io  a  dense  tog  off 
the  coast  of  LoDs  Islaod,  aboat  11  milea  frtHD 
the  entrance  to  New  York  harbor,  and'S  milea 
south  of  Rockaway  beach, 

The  Iberia  was  a  French  steauwhlp  MO  feet 
long,  of  1,069  tons  register,  capable  of  a  tpeei 
of  from  0i  to  10  knots  an  hour,  waa  laden  with 
a  valuable  cargo,  and  bound  from  tbe  Red  aea 
and  Mediterraueao  ports  to  New  York.  Sb* 
had  been  in  a  fog  since  8  o'clock  In  tbe  morn- 
ing, and  was  running  with  ber  enginea  "easy," 
the  lowest  order  short  of  stopping,  at  a  speed 
of  from  H  to  4  knots  an  hour  on  a  W.  N.  W. 
course,  and  making  occasional  soundings  with 
her  Irad.  On  two  occasiout,  within  a  ludf 
hoar  preceding  tbe  coUlsIon,  she  bad  beard  tlM 
whistle  of  an  approaching  steamer  a  little  oo 
ber  port  bow,  faarl  altered  her  course  two  points 
to  the  starboard,  kept  on  untQ  tbe  whistles 


lot  tbe  proper  oonne  and  was  onahle  to  avoid  ool* 
IWon.  Tbe  Little  Silver.  Ti  FM.  Bep.  9H, 

A  steamsbtp  la  at  fault  for  ooUlslon  In  a  dense 
fotf.  tn  ruoolQH  at  the  rate  of  7  knots  per  timir 
throuffb  tbe  water  so  that  she  eaonot  be  tmasht 
toasrandstll!  wltbln  ibe  dlsunee  vlttaf n  wblcba 
TCSsel  ean  be  seen,  or  take  neoeasair  steps  for  tbe 
protection  of  another  veaael.  Tbe  Loufsburiri  TS 
Ad.  Bep.  421,88  IT.  a.  App.  6UL 

Teasels  approooblnf  eaoh  other  tn  a  foe  and 
beartnv  eaob  otbn%  algnals,  but  tidnr  unable  to 
determine  tbelr  respective  posltlODS.  must  stop 
andawalttheltrtlnvof  tbefoaorseektoaaocrulo 
each  otber*B  BltiiBdOD  br  repeated  «tgDBls,Bnd  at 
all  events  sknr  down  so  oompletely  tbat  eaoh  can 
■top  forward  motion  wItUa  tbe  dtetanoe  at  wblcb 
a  vessel  mtebt  oertalolr  be  seen  through  the  tog. 
The  Urenadler     Tbe  August  KorfT,  71  Ped.  Bep^ 

m. 

A  vessel  ronolng  free  with  the  wind  on  tbe  port 
ride,  wtalcb  without  sunolent  ezense  falls  to  per- 
form ber  duty  to  keep  clear  of  another  vessel 
olosehauled  with  the  wind  on  tbe  starboard  sMe,  Is 
Uable  for  a  resuiuoir  collision.  Tbe  Charles  H. 
Trlokeir,  W  Fed.  Bep.  lOeO. 

A  seboooer  running  light  and  free  11  knots  over 
tiie  ground  with  plentr  of  sea  room.  Is  bound  to 
keep  oat  of  tbe  war  of  soother  aobooner  oloae- 
hauled  and  at>out  bolding  her  own,  which  Is  situ- 
ated a  mile  away.  The  Bottert  Graham  Dunn,  O 
Ted.  Bep.  167. 

A  schooner  ruaologfreeon  the  port  tackfaeadlog 
atNmt  B.  ft  N.  when  another  BOhooner  Is  sighted 
sailing  olosehauled  on  tbe  startKMrd  Uck,  Is 
bound  to  keep  out  of  tbe  way  while  tbe  latter  la 
required  to  keep  ber  oourse;  and  tbe  former  la  re- 
spnnslt>le  for  a  coUulon  notbrougbtaboutby  Inev- 
liable  accident  or  some  fault  of  the  latttt.  Ibn 
Gypium  Priaoe.  17  Vad.  ttap.  OIL 
1064 


A  steamer  approaefalng  la  a  tog  anoaier  wboaa 
cnatomary  oonrae  Is  to  bar  knowMgo  snob  thai 
they  will  pass  surboard  to  atarboard  Is  at  faalt  tor 
oollMlon  in  erroneously  aasumlng  tliat  Utey  aiw 
coming  togettwr  on  opposite  oooieee.Bnd  giviac 
tbe  signal  to  pass  to  port,  and  swlnsingaansstk* 
otberlsbow.  Tbe Vljrer.ttFM.Bap.aL 

A  tug  having  a  schooner  In  tow  and  steamsbtp 
will  be  held  MoUt  Ilahle  for  a  ooltisloo  twtweeo 
tbe  schooDer  and  ttie  steamsblp,  where  it  wouM  noa 
have  happeiwd  bad  either  taken  mora  ttaieir  wa4 
elBcleDt  measures  to  avoid  cba  octasr.  The  J.  t, 
Drisooll,  88  Fed.  Bep.  1028. 

Ibe  fact  tbat  there  la  no  substantial  dmage  ta 
tbe  bearing  of  the  llghta  of  another  veaet  Is  snS- 
^attomakettotmoos  toabark  bonad  to  kaev 
outof  the  way  tbat  decided  and  timely  maaasavesB 
are  neoeeaary  to  perform  ber  duty.  The  Otao* 
Seymour.  88  Fed.  Bep.  168. 

A  veesel  disooveflng  another  oo  ber  ataiboai^ 
bowonaomssiog  ooone  at  a  distaoosor  iaarfia 
is  at  fault  fw  aooJisloD,  where  she  fails  to  pay  any 
attention  to  the  movementa  of  euefa  vessel  and 
wholly  disregards  her  obllaation  to  avoid  tbaoi, 
and  tbe  latter  does  all  in  ber  power  to  avoid  a  ool- 
Itsioo  after  she  l>as  auOoteat  reason  to  sappoaa 
that  tbe  former  will  not  fulfll  hsr  obMgattons.  Tka 
Sbaokamazon,  88  Fed.  Bep.  76. 

The  failure  of  a  veesel  to  take  any  pceoautioo  ta 
avoid  ooUMon  with  another  vessel  whlob  fails  sa 
respond  to  signals  wtien  meetlnR  tna  narrow  ehan- 
nel,  except  to  repeat  tbe  disregarded  signal  wbea 
it  Is  too  late  to  avoid  ooUMod.  la  a  fault,  altboo^ 
tbe  other  vessel  may  be  more  gnariy  in  tauit. 
Tbe  Vlotory,  86  Fed.  Bep^  880^  HodUytv  •  M. 
Bep.  631. 

A  signal  tbat  a  tag  Is  ooailng  down  oa  the  star- 
board bow  of  a  steamer,  wtiUa  tba  tug  eonsa  In 
sl^t  almost  tsaawdlatoly.oairn  few  hasdradfaat 

iw  v.  s. 
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todicated  that  the  iteamen  wm  puied,  And 
then  returned  to  her  former  course.   About  & 

auarter  of  ao  hour  after  passiog  the  last  of 
leae  steamers  she  heard  a  vbtstle  which  proved 
to  be  that  of  the  Umbria,  bearing  about  two 
pointa  CD  her  port  bow.  Immediateiy,  as  oo 
the  previous  oiMAsloaB,  her  head  was  put  two 
poinu  more  to  starboard,  a  short  whistle  was 
blowD,  her  helm  was  steadied  upon  a  N.  W. 
courae,  and  held  so.  While  ao  proceedloK, 
daring  foor  or  five  mlDotes,  several  more  of  the 
Umbria'a  whistles  were  beard,  all  bearing  about 
the  same  direotioo  from  the  Iberia  (allowing 
two  potnto  for  the  portioe).  the  sound  rapidly 
IncreasiDg  (a  volume.  Finally  the  Umbrfa 
herself  came  into  view  about  900  feet  away, 
and  bearing  about  five  points  on  her  port  band. 
She  then  put  her  engines  full  speed  ahead  in 
an  attempt  to  escape  the  Umbri^  by  crossing 
her  bow  and  bad  nearly  passed  her,  when  the 
Umbria  strode  her  stem  on  at  an  angle  of 
abont  six  or  seven  points,  and  cat  hw  stero 
completdy  off. 

The  Umbria  was  a  steamship  of  the  Cuoard 
40ei  line.  626  feet  *loog,  of  8,450  tons  register, 
capable  of  a  speed  of  IH  knots  an  hour,  and 
was  bound  upon  a  voyage  from  New  York  to 
Liverpool,  laden  witli  a  cargo^  and  having  on 
board  a  number  of  passeojiers.  After  passing 
Sandy  Hook  and  discharging  her  pilot,  she 
was  put  upon  a  compass  course  of  E.  by  8.  }  S. 
From  hw  past  twelve,  when  she  discharged 
her  pflot  at  the  outer  buoy,  until  the  collision, 
she  was  kept  at  full  speed  more  or  less  of  the 
time,  as  the  intermittent  character  of  the  fos 
permitted,  sounding  her  whistle  at  intervals  at 


a  minute  or  two.  Tbc  French  steamship  Nor- 
mandle  discharged  b^r  pilot  ahead  of  the 
Umturia,  and  proceeded  ou  her  course  a  little 
more  to  the  southward  tbao  the  latter;  at  times 
being  Id  sight  of  the  Umbria  and  again  being 
concealed  by  the  fog.  Her  whistle  was  heard 
from  time  to  time  on  board  the  Umbria  and 
off  her  starboard  quarter,  the  latter  bavina 
passed  her  before  she  reached  the  place  of 
collision.  Shortly  after  one  o'clodc  the  fog 
thickened,  and  while  the  Umbria  was  running 
at  full  speed,  a  very  faint  single  blast  of  a 
whistle,  which  subsequently  proved  to  be  from 
the  Iberia,  was  thought  to  be  beard  on  the 
Umbria's  starboard  bow,  apparently  a  longdis- 
tance off,  and  well  to  the  southward.  Upon 
hearing  this  whistle,  and  at  ten  minutes  past 
one.  her  speed  was  reduced  order  of  her 
m^uter,  and  attention  given  toward  the  direc- 
tion of  the  sound  for  a  repetition  of  the  signal. 
Shortly  afterwards  a  second,  and,  as  some  say, 
a  tbird,  whistle  was  heard,  still  apparently  a 
long  distance  off,  on  the  Umbria's  starboard 
bow,  and  well  to  the  southward.  The  master 
of  the  Umbrta  theretipon  determined  that  the 
signals  which  had  been  heard  were  from  a 
steamship  approaching  oo  a  course  parallel  to 
his  owe;  and  concluding  that  the  Umbria  was 
clear  of  ber,  and  that  she  would  prolMbly  port 
her  belm  to  avoid  the  Kormaodie,  ordered  ber 
engines  full  speed  ahead  at  eleven  minutes 
past  one  o'clock.  Wttbln  a  mioute  from  the 
time  such  order  was  given,  another  wbiNtle 
was  heard  closer  to  the  Umbria  and  drawing 
ahead  of  her,  and  almoet  simultaneouslv  the 
Iberia  loomed  in  sight,  a  little  on  the  Umoria'a 


off,  with  DOtbtoff  to  iDdtcate  the  preeenoe  of  a 
tow.  does  not  make  the  steamer  ia  fault  for  pro< 
eeedliw.  whan  she  passes  the  l»v  In  safetr  but 
strlkwthotow.  TboLodvlvBolbenr.lH'ir.&W 

A  venel  Is  not  obllirea  to  stop  at  the  first  alrnal 
beard  by  her.  unless  Its  proximltr  be  nich  as  to  In- 
(Uoate  InuneiUate  danger,  ibid. 

AUvmeetinsa  steamer  on  ber  starboard  band 
oo  a  orosBlnff  course  is  not  excused  for  failure  to 
keep  out  ot  the  steamer's  way  by  the  tatter's  rIv- 
tog  Um  rifroal  ot  one  whistle,  where  the  latter 
keeps  bar  course  as  requited  br  the  rules  of  nsvi- 
tatlon.  The  Luekenbaeh,  07  IM.  Bep.  SU. 

A  steamer  having  auotber  four  points  off  her 
startKiard  bow  on  croasiug  courses,  and  being  her- 
aelt  live  or  six  points  off  the  starboard  bow  of  a 
third  ataamer  on  crossing  courses,  Is  at  fault  for  a 
eolllsloo  with  the  first  of  such  other  steamers  In 
(aillog  to  do  any  tblnic  to  keep  out  of  ber  way  alter 
the  latter  signals,  where  the  dlstanoe  iMtween  ber 
and  such  third  steamer  was  ample,  sad  the  latter 
kept  oat  of  ber  way.  The  City  ot  Cbe«ter,  68  Fed. 
Bep.  674. 

The  rule  that  the  privileged  vessd  should  keep 
her  course  and  speed  after  having  given  a  slgnat 
ts  quaUlled  by  the  special  droumatanoe  that  to  the 
knowledge  of  the  other  Teasel  abe  la  a  ferry  boat 
alMHit  to  make  her  altp;  and  ber  atopplng  and  re- 
Terslng  will  not  render  her  liable  for  a  collision 
due  to  the  malntenanoe  of  too  lilgb  a  speed  by  the 
other  vessel.  The  Dakota,  M  IM.  Bep.  fi07. 

The  failure  ot  a  achoooer  In  tow  of  a  tug  to  se- 
lect the  best  means  of  escape  from  oollfaion  with  a 
aloop,  wheo  placed  In  a  position  of  danger  «Ith> 
out  fault  of  her  own,  will  not  render  ber  liable  for 
the  collision.  The  George  W.  CStllds.  07  Fed.  Bep. 

aafi. 

me  luffllng  np  <tf  a  vessel  Jnst  befMe  eolUslon , 
16«  U.  & 


I  with  aootfaer  which  was  bound  to  keep  out  of  her 
.  way.  Id  order  to  ease  the  blow,  is  a  maoosuver  (a 
extremU,  and  will  not  render  ber  Itabla  tor  the  ool- 
lisiou.  The  Oyp^um  Prtnoe,  07  Fed.  Bep.  8U;  The 
Grace  Seymour.  68  Fed,  Rep.  108L 

A  steamer  is  liable  foroolllslon  wtthasalUng  ves- 
sel due  to  the  vlolatiOD  by  ber  pilot  ot  rule  of  navl- 
gation  21  requiring  ber  to  keep  to  Uio  starboard 
Bide  of  the  mU  obanoeL  The  Boergla,  08  Fed. 
Bep.  OOt. 

A  steamer  meeting  a  schooner  must  In  her  ma- 
ncBuvers  allow  a  sufflcieat  margin  for  passing  and 
for  the  usual  and  necessary  variation  in  the  course 
of  the  sobooner  tbrouKh  yawing  or  leeway.  The 
City  of  St.  Autrustlne,  68  Fed.  Bep.  383. 

A  steamer  does  not  comply  with  the  mle  requir- 
ing ber  to  keep  out  of  tbe  way  ot  a  aalling  vessel 
entering  a  obannel  under  such  eiroumalancea  that 
she  mort  accomplish  a  sharp  turn  and  need  consKU 
able  sea  room,  io  waiting  only  till  the  sobooner 
takes  ber  course  through  tbe  channel,  and  putting 
oo  full  steam  so  as  to  reaob  the  eatranoe  when  she 
la  performing  tbe  most  difficult  part  of  her  move- 
ment. Tbe  Iron  Chief.  83  Fed.  Bep.  289. 

While  It  la  tbe  duty  of  a  ateam  vessel  meeting  a 
sailing  vessel  to  keep  out  of  the  way  of  tbe  latter, 
there  la  a  oorrelatlre  duty  on  the  part  of  the  latter 
to  keep  ber  oourse;  and  teUnre  so  to  do  most  be 
imputed  to  her  as  a  fault.  TbeBeUetttFed.  Bep. 
lao. 

The  primary  responsibility  for  ooUlsion  between 
a  bark  and  a  steamer  la  upon  the  bark,  where  ahe 
chaofces  ber  course  after  hearing  the  steamer'a 
whistle,  and  the  ateamer  would  have  unquestion- 
ably passed  ber  without  collisloo  had  she  not  made 
such  obange.  Tbe  Saale,  88  Fed.  Bep.  478. 

A  change  ot  oourse  ot  a  aalllog  vessel  meeting  a 
steamer  will  not  render  her  liable  for  collision, 
where  It  Is  made  long  before  ilsk  of  ooUlsiou  is  In- 
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•ftarboard  bow.  on  ft  ooane  croMlog  ber  own 
dearly  ti  right  ftoglea,  and  atxtat  twice  Ihe  Um- 
btf ft'a  length  sway.  The  Umbria's  eogioea  were 
407J*iniiDe{liately  reversed  at  full  speed,  her 
helm  put  hard  aport,  but  before  the  Iberia  had 
citMsed  her  course  the  colliaion  eniued.  She 
■track  the  Iberia  on  the  port  side,  aboat  80 
feet  forward  of  her  stem,  cut  her  completely 
In  two,  and  passed  on  out  of  sight  Id  the  fog. 

Upon  this  state  of  Auts  the  district  court 
held  the  UmMft  to  have  been  solely  in  Ciult  for 
the  collision,  entered  an  interlocutory  decree 
■Jaaaary  18,  1890.  to  that  effect  (40  Fed.  Sep. 
893),  and  referred  the  question  of  damages  to 
a  commiasloDer.  who  made  •  report  to  which 
both  parties  filed  ezoepUons.  One  of  the  excep- 
tions by  the  Ubellant,  the  owner  ot  the  Iberia, 
wu  sustained  by  the  conrt.  and  to  tccordance 
therewith  a  new  report  was  made  and  a  final 
decree  entered  July  8,  1891.  for  the  sum  of 
$147,600.17.  Claimant  appealed  to  the  circuit 
court  of  appeals  for  the  second  circuit,  which 
rendered  a  decision  by  a  divided  court,  sus- 
tainiog  the  decree  of  the  district  court  as  to 
the  fault  of  the  Umbria,  but  finding  the  Iberia 
also  to  have  been  in  fault;  first,  because,  after 
bearing  tbe  first  whistle  of  the  Umbria.  she 
changMi  her  course  without  knowing  tbe  tat- 
ter's bearing,  course,  or  speed;  and  second, 
because  she  violated  article  18  of  the  Interna- 
tlooal  Begulatlons,  by  continuing  on,  when 
she  knew,  or  ought  to  have  iLoown.  that  the 
courses  of  the  two  vessels  were  crossing,  and 
thereby  involving  risk  of  collision.  1  tT.  B. 
App.  614.  Tbe  decistoa  of  the  district  court 
was  also  reversed  upon  the  question  Involved 


Tolvert,  and  caonot  operate  to  mislead,  oonf  un,  or 
otstruot  tbe  DaviBatlon  of  the  stsamer.  Hie  Bn* 
nwia.  flS  Fed.  Rap.  001. 

Fbllure  of  a  sloop  paslnir  a  steamer  to  beat  out 
Ikw  tack,  and  her  aiiddeD  change  of  coarse  cans, 
log  a  coUtBton  with  tbe  aieamer,  constitute  negll- 
iwnce  rendeiine  her  llatde  fortbs  oolUslon.  Ttie 
Keller,  tt  Fed.  Bep.iW. 

A  scbooner  meetlag  a  steamer  at  the  entraBoe  to 
k  difficult  otaannel  isnotatfaultln  talrior  the  well- 
known  navigated  obannel,  altbough  sbe  mlgbt 
go  tbrougb  an  open  spread  of  sbaUower  watar 
deep  enougb  for  tter.wtiere  there  Is  no  great  dan- 
ger of  colliaion  If  both  parties  exodse  due  oare. 
The  Iron  Chief,  ffl  Fed.  Bep.  880. 

A  tug  with  tow  meeting  a  sallfng  Teasel  beating 
down  a  river  Is  at  fault  for  collision  In  taking  such 
■  course  as  will  bring  ber  into  dangeroos  prozlm> 
Ity  to  the  sloop,  where  there  Is  plentr  of  water  to 
avoid  ber.  although  tbe  aloop  is  at  fault  tn  failing 
•o  heat  out  her  tack.  The  Belief,  SB  Fed.  Bep.  Ifl9. 

Where  two  steameia  are  meeting  end  on,  or 
neorljBO,  If  the  pilot  at  eltlier  tilows  a  single 
whistle,— tbe  signal  of  passing  to  tbe  right,— and 
tbe  other  steamer  anawara  by  a  single  whistle,  each 
stesmer  ta  bound  to  pass  to  Itsown  right;'  and  if 
•fterwarda  one  of  the  steaoiers  changes  tbe  oouise 
br  blowing  two  whistles,  tlier  must  be  given  In 
time  to  enabl'*  tbe  steamers  to  change  tbetroonrses 
end  to  pass  rafeir  to  the  left,  or  the  steamer  giving 
the  two  whistlea  is  guilty  of  ncgllgenoe  If  a  collision 
tbereb  J  occurs.  Beldeo  v.Gban,  UU  D.& 474  (ST: 
UI8I. 

If  tbe  rules  of  tbe  board  of  Inspeetofs  for  navi> 
gatlon  of  vessels  upon  crossing  oouraes  apply  to 
two  vpsseli  In  a  fog  near  each  other  and  neither 
knowing  tbe  course  or  exact  position  of  tbe  other, 
a  vessel  whose  duty  tt  is  to  keep  ahead  can> 
Bot  avoid  rflsponalblUty  for  eollUon  arising  from 


TBI  Unnm  Statk  Oot.  Tkbm, 

In  the  exception  to  the  master's  report.  A 
rehearing  having  been  refused.libellant  applied 
to  this  court  Ibr  a  writ  of  oartlwari,  wbidi  waa 
granted. 

JfsMTs.  Aederle  R.  Oondert*  Frank 
D.  Stor^Bt  and  Edward  L.  Ouen  for  aip- 
pellant,  oo  first  argument. 

Mr.  Robert  D.  B«mdiet  for  appdlea,  oa 
first  a^ment 

Jfsssr*.  Frederle  R.  Ooad*rft,  JUvari 
L.  Owen,  and  Frank  J).  Sturga  for  appdlant. 
on  reargument. 

Jfr.  Robart  D.  BasMdlot  for  afipeUeeb  on 
reargument 

Mr.  Justice  Brmm  deBvared  the  opInloD  oC 

tbe  court: 

1.  That  tbe  Umbria  was  gravely  In  fault  In 
tbe  matter  of  speed  is  too  clear  for  seriona 
argument  She  was  within  13  miles  of  one  of 
the  most  frequented  harbors  In  Uie  world.  In 
the  track  of  vessels  bound  Into  and  out  of  thla 
harbor,  and  was  running  at  a  speed  of  from  IS 
to  19  knots  an  hour  through  an  intermittent  or 
variable  fog,  which  was  sometimes  bo  denw 
that  vessels  could  not  see  each  other  more  than 
1  or  3  lengths  off.  She  hsd  beard  at  least 
two  whistles  from  the  Iberia,  and  without 
waiting  definitely  to  locate  her,  had  ordered 
tier  engines  full  speed  ahead  within  a  minute 
from  tbe  time  she  hove  in  ^ght.  Her  excuse 
la  that  tbe  first  whistle  of  the  Iberia,  whicb 
does  not  seem  to  have  been  heard  the 
master,  but  was  beard  by  some  of  the  other 
offlcos,  appeared  to  be  upon  the  starboud 


her  failure  to  reveiae,  where  she  did  not  oompy 
with  the  rule  tfj  keeping  ahead,  Irat  stopped.  TK 
rountain  Gitr,  08  FM.  Uep.  ST. 

It  Is  thedatyof  asteamshlpbsarlnr  tbe  fbgbora 
of  another  veesel  in  oloae  prozlmltr.  tn  a  dense 
fog,  but  unable  to  asoertato  her  ouune  and  posi- 
tion, to  stop  and  reverse  ber  engines  so  as  to  ttrtng 
bar  to  a  BtauodsUllnntil  the  position  and  eoarse  of 
theothervenel  are  known.  HbB  Martrilo  v.  WUIsir. 
1SaTT.B.M(SH:88Ti. 

Atug  Is  at  faultforaoolUdon  In  failing  to  atop 
aikd  reverse  in  a  fog,  where  tbe  failure  of  another 
TSSSBlwltfa  whloh  signals  have  been  iDterehanacd 
toreqiondtoftthlrdslgosl  raises  doubt  as  to  ber 
course  la  the  minds  of  tbe  maish  captain,  and  lool^ 
out  of  the  tug.  The  Fountain  Ol^,  n  Ved.  Bep. 

sr. 

A  stsam  vessel  appmadhlnKaiiottier  in  a  tovsa 
that  tbe  •n>earbig  or  ttaewUsUe  of  the  one  Is  a 

few  poiota  off  either  bow**  must,  under  U.  S.  Bev. 
Stat.  •  tUB,  rule  21.  In  foroe  on  the  Oreat  Lakes, 
stop,  and,  If  nscnsssrr.  revoss,  notll  tbe  ezaoS 
poidtlonand  oonrse  of  the  other  vcMl  can  besaeo»> 
talned,  unless  such  otroumstaooes  present  then- 
eelves  at  the  time  as  would  lead  a  reasonatdr  pm- 
dentandskllfnl  oavlgator  to  the  conOdeot  belief 
thatno  risk  <a  oolUsfon  ezlsta  Tba  North  Btar.  a 
Ad.  Bep.  Tl;  The  Fountain  01^.  as  Fed.Bep.8r. 

A  Bteanwr  approaching  anotlier  steamer  In  a  tog 
toafew  points  off  her  bow  Is  guilty  of  groaa  ne^U 
gence  rendering  her  liable  for  a  colUslon.  io  mia- 
taklng  a  double  blast  from  tbe  Other  for  a  alngla 
blast  or  two  of  them,  and,  wtthoat  stopping  to  as- 
certain ber  ezacc  poeltkm  and  oonrse,  taking  it  for 
granted  that  she  Is  going  to  port,  and  heiaeir  port- 
ing so  as  to  run  across  tbe  bowi  of  (ha  other.  Tbm 
North  Star,  92  Fed.  Kep.  7L 

Of  two  veiaels  upon  erosstaw  or  tntarf«rlttt 
oooiass,  tbe  one  whose  dutr  It  Is  to  keep  oot  of  tbe 
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bow,  apparently*  loog distance  off;  Ibat  tbe 
aeoond  whistle  also  seemed  a  long  distaoce  off 
and  well  to  tbe  aonthward;  and  tbe  master, 
suppoalDg  that  thc7  were  from  a  steamer 
approacmng  upoo  a  course  parallel  to  his  own. 
concluded  tfiat  he  waa  clear  of  her  or  had 
iiba^en  her  off;  that  tbe  approaching  steamer 
would  probablv  port  her  helm  to  avoid  tbe  Nor- 
maodie,  which' was  coming  upon  theUmbria's 
starboard  quarter,  and  ^erefore  ordered  his 
CDgiDes  full  speed  ahead  to  avoid  the  danger 
coDseqaent  upon  aucb  a  movement  on  the  part 
of  the  Iberia.   This  assumption  was  clearly  an 
tDSufBcient  excuse  for  the  order.   It  is  dimcult 
to  locate  the  exact  posilioo  of  a  Teasel  (□  a  fog, 
and  Btill  more  difficult  to  determine  ber  course 
and  distance;  and  while  a  wblstle  continues  to 
be  heard  so  nearly  ahead,  it  i&  manifestly  un- 
safe to  aaaume  that  she  Is  upon  a  course  that  will 
take  her  dear.  The  asanmptloo  might  be  jus- 
tified if  the  ilgoalB  were  often  repeated  and  kept 
constantly  growing  fainter  or  broader  off  the 
bow;  but  In  this  case  the  Umbria  *heard 
bat  two.  or  possibly  three,  whistles  from  tbe 
Iberia,  tbe  lart  one  of  which  must  have  seemed 
nearer  than  the  first,  since  the  steamers  were 
rapidly  approaching  each  other.   The  Iberia 
could  not  bare  appeared  to  be  further  to  south- 
ward than  when  her  first  signal  was  blown, 
since  she  had  then  ported  two  points,  and  was 
really  further  to  the  northward.   In  resuming 
his  speed  under  such  circumstances,  the  master 
acts  at  bis  peril.   As  was  said  by  Sir  Robert 
Fbillimore,  in  the  case  of  Ths  Ktrijf  BaU,  L. 
R.  8  Prob.  Dir.  71:   "We  wish  to  sUte  with 
as  mnch  emphasis  m  posdble,  that  those  Id 


war  Is  Uable  tor  oolUaloo  If  she  falls  to  allow  a  snf . 
fldent  marfflDtor  tbeoontlngeDclesot  narigation. 
Thamflt  Towboat  Co.  t.  Oentral  B.  Go.  81  Fed.  Bep. 
UT. 

A  Steam  vessel  boarlnir  the  fOffsivnalBot  another 
■temmerupon  berrtarboaid  band  lias  tbe  dntr  of 
avoiding  such  other  ateamer.  Tb*  PtiOBnlz,  88 
Fed.  Bep.  m. 

The  flxat  oC  two  Btaameia  neettog,  wblota  vlolatea 
tbe  roles  of  Davtgatloa  requlrlns  them  to  pass  star- 
board to  starboard,  by  atsnallng  tbe  other  to  pass 
port  to  port,  takes  the  risk  of  passing  In  safety, 
and  isbeMtafaultforaoolllBifmlD  falling  In  the 
movanent.  TbeOoeenio,61BM.  Bep.88S. 

AsteamsblpisatftultfcwaoolUalonm  afoff,1n 
devfating  from  ber  proper  course  and  oonttnulng 
at  a  dangerous  rate  of  speed  wbeo  tbe  near  proz> 
tanltr  of  anotber  veesel  la  In  Met  known  to  ber 
offlcera,  htatead  of  stopping  until  tbe  position  and 
course  of  snob  other  vessel  have  iwen  made  out  and 
proper  signals  for  passing  given  and  understood  by 
both,  as  reQQlred  br  law.  Tbe  PXemler,  BQ  Fed. 
Bep.  717. 

A  tag  Is  not  rendered  BaMs  fOraeirilMon  wHba 
ateamsUp  br  tbe  feet  that  ber  engbieer  leavea  ber 
engine  and  runs  at  tbe  last  moment  to  save  bis  life, 
where  the  ooUMoo  is  not  attributable  to  Us  aot. 
Tbe  Delaware,  01  Fed.  Bep.  BSS. 

A  bark  ebanghig  her  eoune  to  startward  Id  a 
tMok  fog  after  heailDgasteanier^wfal8tIe,soasto 
bring  aboutaoollfalon.  Is  primarily  reapooslble  for 
tbe  ooDlBloo.  The  Saale,  69  Fed.  Hep.  718. 

A  tog  meeting  a  aloop  In  a  narrow  ohanoel  hi 
NevToikbarborlstotdamafora  oolHalon  iriiere 
abe  falls  to  see  tbe  sails  of  the  sh>op  In  safBoient 
time,  and  Mis  to  reverse  at  aU;  and  It  la  not  onffl- 
dentezouae  that  the  pilot  did  notknowwblob  way 
tbe  sloop  was  golng,-espeotallr  where  abe  could  re- 
veraein  three  aceonds,  end  rereraal  for  a  very  abort 
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charge  of  a  ship  in  such  a  dense  fog  aa  was 
described  in  (his  case  should  never  coojectare 
anything  when  they  hear  a  wbiatle  in  such 
close  proximity,  as  was  tbe  case  here,  whether 
the  sound  appears  to  them  to  come  from  a  ves- 
sel approaching  them  or  not."  Of  course  there 
Is  a  point  depending  upon  tbe  number,  dis- 
tinctness.and  apparent  position  of  tbe  approacb- 
ing  signals,  beyond  which  precantions  are 
unnecessary  and  the  master  has  the  right  to 
assume  that  be  has  shaken  off  the  other  vessel, 
hut  it  Is  entirely  clear  that  that  point  bad  not 
been  reached  in  this  case,  and  that  tbe  Imme- 
diate cause  of  the  collision  was  the  order  to  go 
ahead  at  full  speed  before  the  course  and 
position  of  tbe  Iberia  had  been  definitely  ascer- 
tained. Indeed,  so  gross  waa  the  fault  of  tbe 
Umbria  In  this  connection,  that  we  should  un- 
hesitatingly apply  tbe  rule  laid  down  in  Alexan- 
dre V.  Maehan{"The  CitMtfNm  ToTh.^lAt  U. 
S.  7^  85  [87: 84,  901,  MATkt  tuOtiig  Holberg. 
167  U.  S.  60,71  [89:  030.  6d4].  that  any  doubts 
regarding  the  management  of  the  other  vessel, 
or  the  contribution  of  her  faults.  If  any,  to  tbe 
collisfoD,  should  be  resolved  In  ber  favor.  It 
was  suggested  upontheargumentthatltwascua- 
tomary  for  large  passenger  ateamen  carrying 
tbe  mails  to  run  at  full  speed  In  a  fog,  and  that 
this  was  really  the  safer  course  for  them,  aa 
the  greater  tbe  speed  tbe  sooner  they  pass  the 
foggy  belt.  However  this  may  be,  the  custom 
is  not  one  to  which  the  courts  can  lend  their 
sanction  as  It  implies  a  flagrant  disregard  of 
the  safety  of  other  vessela. 

2.  But  notwithstanding  Uie  negligence  of 
the  Umbria,  the  Iberia  waa  chargeable  with  the 


period  would  have  detataed  tiie  tug  enough  to 
permit  tbe  sloop  to  pass  od  and  avoid  tbe  oollMon. 
Tbe  Brinton.  IW  Fed.  Bep.  714. 

A  pilot  boat  which  llrat  peroeiveB  a  steamship 
BolngatTknouan  boor  In  a  dense  fog,  at  a  dt»- 
tanoe  of  from  1,000  to  1,800  feet,  wUle  tlie  wind  is 
llKbt,  lain  eztranis,  and  is  not  bound  to  undertake 
any  sudden  obange  of  ooniaai  Tbe  Orizaba,  67  Fted. 
Bep.  20. 

A  pilot  boat  la  not  at  hiultfor  keeping  ber  oomae 
In  aooordaoce  with  the  S3d  rule  of  navigation  after 
bearing  or  Blgtating  a  steamer  which  oomea  In  ool* 
llaloa  with  her.  where  tbe  location  of  tbe  ateamer  is 
to  be  made  out  by  Oie  bearloga  of  ber  signal 
tbrongb  tbe  fog.  and  where,  although  8u<di  bear* 
ing  la  not  perceptibly  ohanged,  do  one  can  tell  but 
tbat  tbe  very  moment  oltoeen  for  a  obange  of  oonise 
will  be  that  when  tbe  ateaner  will  c^nge  ber  own, 
or  whether  sueh  ohange  liy  tbe  steamer  will  be  to 
port  or  starboard.  Im  Nonnandte,  8S  Fed.  Bep. 
«T. 

A  steamer  which,  meeting  another,  attempts  to 
cross  tbe  latter^  bow  and  fiuia  to  atop  and  reveiae 
when  the  latter  makes  no  response  to  ber  algoal.  Is 
at  fault  for  an  ensuing  ooUMod,  altbougb  tbe  latter 
la  guilty  of  Inezousable  mtsoonduot.  The  New 
7ork.  S3  Fed.  Bep.  663, 

A  steamer  whose  oflloers  fall  to  bear  two  slgnala 
by  another  ateamer,  and  to  see  her  after  tbelratten- 
tentlon  la  oballenged  by  a  third  whtoUe.  until  she 
Bounds  an  alarm  whistle,  when  they  are  scarcely  i 
of  a  mile  apart,  altbongh  the  weather  Is  favoraMe 
and  tbe  conditions  oall  for  careful  navigation:  and 
wblob,  althou^  Invoking  against  tbe  other  vesael 
rulea  19  and  21,  neitber  bCUla  tier  course  aa  required 
by  the  former,  nor  alaokens  speed,  but  changes  her 
oourae  and  keeps  her  speed  to  tbe  very  Instant  of 
colllson,— is  guilty  of  Inexcusable  misconduct  ren- 
dering ber  liable  fw  a  collision,  and  wblota  abouM 
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4L>u  Ul  SuTBBifX  Court  or 

dutv  of  taking  proper  precaatlODS,  and,  in 
41*0]  *jiidf!lng  of  the  propriety  of  her  man- 
(Euvers.  we  nre  obliged  to  accept  thetestimooy 
of  her  officers  and  crew  as  coDcIuslve,  since 
there  is  do  other  testimony  to  cootradicl  It. 

It  appeara  that  she  was  bound  toward  New 
York  harbor  upon  a  course  crossios  to  the 
northward,  but  still  not  far  from  pa~ra]lel  to 
that  of  the  Umbria,  and  was  proccedinjf  at  a 
speed  of  from  8^  to  4  knots  an  hour.  Her  offlccrs 
say  ihat  they  beard  the  Umbria's  first  whistle 
about  two  points  on  ber  port  bow;  that  her 
helm  was  immediately  ported  and  her  head  put 
two  potnta  more  to  starboard,  bringing  her 
upon  a  northwest  course,  which  she  held  uoiil 
ibflcame  In  sightof  the  Umbria.  This  brought 
her  upon  a  course  more  than  two  points 
divergent  from  that  of  the  Umbria.  While 
proceeding  under  this  course,  several  more 
whistles  were  heard  from  the  Umbria.  bearing 
in  about  the  same  direction  (allowing  two 
points  for  the  porting),  and  rapidly  Increasing 
10  TOlume.  There  could  be  but  one  interpre- 
tation put  upon  these  signals.  A  steamer  was 
drawing  rapidly  nearer  upon  a  course  crossing 
that  of  the  Iberia.  That  she  was  otarlng  her 
was  evident  from  the  Increasing  loudness  of 
each  succeeding  whistle;  that  she  was  not 
upon  a  parallel  course  was  evident  from  the 
fact  that  the  Iberia  was  herself  upon  a  course 
which,  if  continued,  would  have  carried  her 
ashore  upon  Rockaway  beach.  The  probft- 
billties  all  were  that  the  other  steamer  was 
bound  out  from  New  York  harbor. 

Under  such  ctrcumstancrs,  and  In  view  of 
the  fact  that  the  exact  podtion  and  concse  of 


THB  Unitsd  States.  Oct.  Tbam. 

the  Umbria  could  not  be  determined,  we  think 
it  would  bsTe  been  more  prudent  on  the  part 
of  the  Iberia  not  to  have  changed  her  course 
until  the  position  and  course  of  the  approach- 
ing steamer  had  been  definitely  ascertained, 
atUiougb  we  ahould  be  reluctant,  to  bold  that 
such  diange  of  course  was  a  fault  on  hex  part, 
which  should  condemn  her  is  a  moiety  oi  the 
damages.  There  are  undoubtedly  autborltiea 
and  some  expressions  of  this  court  to  the  effect 
that  a  change  of  the  helm,  In  ignorance  of  ttu 
exact  position  and  coarse  of  an  approaching 
vessel.  Is  a  fault,  althoujgb  we  have  never  held 
thatHwould  beafault  in  every  case  presenting 
these  conditions.  TkeSarah  WattonY.  T^eSta 
Oult.  90  U.  S.  aa  Wall.  165,  175,  177  [2S:  90. 
931;  *AUinndfe  T.  Maehan  {"The  City  [411 
ofNeto  rorA")  147  U.  S.  TZ.  8S  [37:  84,  90T;  J7W 
Jama  Wait,  a  W.  Rob.  Adm.  OTl;  Tht  Atbcrta, 
S8  Fed.  Bep.  807.  811;  Tb»  BovgainviUe,  L. 
R.  6  P.  0.  816;  The  Finneania,  4  Ben.  181. 
185;  Ths  Shakspeare.  4  Ben.  138;  The  Lonu, 
3  Stu.  Adm.  177;  The  WetUrn  MeiTopotu.  % 
Beo.890,402;  7%e  i/amnio/iur,  4  Ben.  .)18. 638; 
The  northern  Indiana.  »  Blatcbf.  92, 110; 
North  Star.  48  Fed.  Rep.  H07,  33  U.  H.  App. 
343.  853;  The  Fountain  Oity,  33  U.  8.  App. 
801:  The  Arthur  Orr,  69  Fed.  Bep.  8G0;  7%e 
^aolvtiontH  Asp.  Mar.  L.  Oas.  8«. 
We  think,  however,  that  a  more  reasonabla 

gtsition  in  this  connection  was  taken  by  the 
ouse  of  Lords  in  the  case  of  7%a  Yindo- 
mora  [1891]  A.  0.  1.  in  which  K  was  held 
that  there  was  no  rigid  rule  that  where  two 
Bteamsblps  were  approaching  each  other  in  a 
f og  w  as  to  involve  ri^  of  collliioB,  Mitber 


result  Id  a  suspension  or  revooatloD  of  tier  moster'a 
Itoense.  IhM. 

A  schooner  which  Is  to  the  leeward  oi  a  barken- 
tlue  at  QlKbt  oearlr  head  on.  ttie  llffbts  ol  t>otb 
TCBsels  fc^loff  clearly  vMble.  ts  at  fault  for  a  oolU> 
■Ion  produced  br  bw  failure  flrmly  to  keep  ber 
cminc:  but  the  barkeatlne  •oUlDir  free  Is  also  at 
f  unit  where  she  steers  ft  oourse  unnecessarily  close 
to  the  other  vessel  Id  vIolstloD  of  the  mle  requlr- 
lus  her  to  keep  clear.  The  Babonnt,  S8  IM.  Bep. 
tsa,  MudirFloic  63  Fed.  Bep.  M8. 

Asteamer  which  oollldea  with  a  sailing  vtsscl  be- 
cause  of  tbe  brcaklnir  of  her  rudder  chain  without 
uBUSuul  Strain  ts  liable  for  the  cnUtslon,  where  tbe' 
^mIq  ts  of  medium  quality  and  has  lost  one  third  of 
tlie  area  throuab  lona  wear.  Tbe  Blversdale,  B 
Fed.  Bep-M. 

A  Mhoouer  meelloa  a  steamer  Is  at  fault  for  a 
oolllBlOD.  where  tbe  steamer  ts  always  to  tbe  wind* 
ward  and  tbe  sbooner  luffs  so  that  they  oome  into 
ooUvlon  at  right  auRles.  Tbe  Portia,  56  Fed.  Bep. 
MIT. 

A  steamer  which.meettDBaDOtberendon  or  nearly 
w,  fans  to  appreciate  tlie  situation  by  endeavoring 
to aToidasHlliiKr  vessel. and  thereby  brings  about 
a  collision  with  euoh  steamer.  Is  respooslble  for  tbe 
collision.  The  Sarah  Thtvp,  SO  Fed.  Bep.  BST,  1 U. 
S.  App.  IM. 

Steamers  approacfalna  earn  other  In  a  dense  tog 
are  Jointly  responsible  for  a  ctdllslnn.  where  both 
fall  to  reverse  after  bearing  each  otber^  aisnals. 
The  Midland.  48  Fed.  Bep.  831. 

A  briir  satltDB  free  is  liable  tor  a  eoQtsloQ  In  clear 
weather,  in  Long  Island  sound,  wltb  a  sobooner 
cloaebauled  on  tbe  wlod.wbere  both  vessels  exhibit 
the  proper  liirht  and  there  is  oo  inevltabte  aocident 
or  fault  on  tbe  part  of  tbe  scbooner  wbloh  brimts 
about  tbe  coUlstoo.  The  HavUah,  SO  Fed.  Bap.  m, 

1  tr.  8.  Aw.  laa. 
lOiS 


If  a  steam  vessel  was  bnmglit  Into  eatwssa 
danger  by  tbe  rault  of  asaillng  vessel,  tbe  steam  va*. 
sel  will  not  be  held  to  blame  for  any  error  of  ]nd|>- 
meut  at  the  time,— especially  where  nothing  she 
could  tiave  doT^e  would  have  averted  tbe  oolUsloo, 
and  stie  did  everything  she  could  to  that  end.  The 
Blue  Jaoket  v.Taooma  Hill  Co.  lUU.&Sn  (MM. 

A  sailing  vessel  which,  by  the  use  of  a  foghorn 
Uown  by  steam,  instead  of  atmoupberto  pressure  m 
required  by  tbe  sallinR  rules,  deoelrea  a  steamer 
approaching  ber  inafoglntobeUevlngthatanotber 
steamer  ts  approHOblng,  and  aoUog  aooordingly. 
and  thereby  produces  a  collision.  Is  solely  liable 
for  Its  results.  Tbe  Parthian,  4S  Fed.  Bep.  175. 

When  two  steamers  are  approaching  each  otnar 
in  a  fog,  and  repeated  signals  from  each  of  tbeoi 
Indicate  that  tbey  aredrawlngtogether  upon  op* 
poelte  or  crossing  oonrses.  It  to  tbe  duty  of  eadi  to 
stop  until  tbey  oome  to  a  dear  uodeistaodlng  with 
r^rard  to  th^  respective  positions  and  oounea, 
and.  If  their  I>e  any  confusion  of  tignsla.  or  anj 
other  apparent  risk  of  ooIIIbiod.  it  Is  tbelrdoty  not 
only  to  stop  but  to  reverse  their  engtaies.  Tbe 
North  Star,  «  Fed.  Bep.  fl07. 

If  two  vessels  under  steam  are  oroaalogBosato 
Involve  risk  of  coUialoo.  the  vessel  which  has  tbe 
otberon  her  own  starb<wrd  side  nasi  keep  out  of 
tbe  way  of  the  otber.  and  the  ether  muat  keep  ber 
course,  to  avoldotdltslon.  TtieB.  A.PBckerv.  Hew 
Jersey  Lighterage  Oo.  UD  U.  8.  SHI  ^  W). 

A  steam  vessel  la  bound  to  keep  out  of  the  way  oC 
a  schooneR  and  If  a  collision  oooniB,  the  steamer 
m  ust  be  beM  wholly  reaponsibta.  unless  sbe  abewa 
afaultonthepartof  tbesohooner  wtaloh  eimMb- 
uted  to  tbeoollieion,  or  that  It  was  due  to  ana  void- 
able acotdsnt.  XheNaoooeher.Moselair,  Uro.  & 
880  (H:  687). 
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The  Umbsia. 


sbip  ought  to  alter  ber  beini  uotti  the  sfgoftla 
of  tkxe  other  gave  clear  lodicatloD  of  her  direc- 
tion; *ad  that  each  case  must  depend  upon  Its 
own  circumstttDccs,  whlcb  might  aflcud  rea- 
sonable groaod  for  believing  what  the  direc- 
tion must  tte.  Id  that  case  It  was  argued  that 
one  of  the  steamera  concerned  must  be  held  Id 
fault  for  baring  starboarded  before  ber  officers 
knew  the  directioD  is  which  the  approaching 
■teamer  was  coming.   In  considennE  this, 
Lord  Herscbell  remarked:  "I  do  not  think  the 
cases  wbfch  the  learned  conosd  cited  support 
tbe  proposition  that  there  is  any  such  absolute 
bard  and  fast  rule  as  that  a  Tessel  having  only 
tbe  indication  of  a  single  whistle  from  the 
otber  vessel  is  never  lostified  in  maoceuvering, 
and  must  always  be  held  to  blame  if  she  does 
manoeuver.   I  should  be  very  sony  to  say 
anything  to  indicate  any  dissent  from  tbe  view 
tbat  where  two  vessels  are  approaching  one  an- 
other in  a  fog,  without  any  stifflcient  Indica- 
tion to  justify  action,  neither  vessel  would  be 
Joatiflea  in  altering  ber  course.   I  think  tbe 
proper  steps  to  be  taken  in  such  a  case  would 
be  for  each  vessel  to  keep  tbe  course  nn  which 
■he  was  proceeding.   But,  although  I  entirely 
mgrte  that  that  is  a  good  generu  rule  to  lay 
down,  yet  tbat  rule  must  be  interpreted  in  each 
case  accordinglo  the  circumstances  of  that  case. 
It  is  impossible  to  lay  down  an  abstract  rule  of 
that  description  which  shall  be  applicable  to  all 
412]  circumsuncea,  *to  all  parts  of  the  seas, 
and  to  all  positions  of  vessels."  In  that  case, 
aa  Uie  whistle  of  theappToacblng  steamer  was 
heard  broad  off  tbe  starboard  bow,  it  was  held 
tbat  the  other  vessel  was  not  in  fault  for  star- 
bcmrding,  and  tbat  such  starboarding  did  not 
contribute  to  tbe  collision,    f^ee  also  The 
frankland  and  Kutrel,  L.  B.  4  P.  C.  529.  588. 

Upon  these  considerations,  while  we  tbiok  it 
-wontd  have  been  mote  prudent  in  the  Iberia 
not  to  have  changed  her  course,  yet  iu  view  of 
tbe  fact  that  the  whistle  of  the  Umbria  appeared 
to  come  from  off  her  port  bow,  we  should  be 
unwilling  to  say  tbat  it  waa  necessarily  a  fault 
on  her  part  to  port  bei  helm  two  points,  tbe 
efTect  of  which  would  be  to  give  tbe  Umhria 
more  room.  It  is  possible  that,  under  the 
peculiar  circumstances,  the  Iberia  had  a  right 
to  assume  that  the  Umwia  was  outward  hound 
from  New  Twk,  and  pursuing  a  coarse  sub- 
Btantlally  parallel  to  her  own. 

Tbe  question  whether  the  Iberia  performed 
her  whole  duty  la  continuing  upon  her  course, 
even  at  a  low  rate  of  speed,  ibstead  of  slopping 
when  the  whistles  the  Umbria  were  repeated 
and  apparenthr  drawlsg  nearer,  remains  to  be 
considered.  The  only  two  articles  of  the  Re- 
vised International  Regidatlons  of  1885  (28 
8tat.  at  h.  488)  which  have  any  pertinence  to 
tbe  case  are  the  following: 

"Art  18.  Every  ship,  whether  a  sailing  ship 
(K-  a  steamship,  shall  in  a  fn^,  mist,  or  falling 
■now  go  at  a  moderate  speed." 

"An.  18.  Every  steamship,  when  approach- 
ing another  riiip  so  as  to  involve  rlw  of  eol- 
Hnon,  shall  sluken  her  speed,  or  stop  and 
reverse,  if  necessary." 
Tbe  former  of  ibese  ariictes  deals  with  tbe 

Sneral  speed  of  ships  in  a  fog;  tbe  laKer,  with 
e  special  precautions  to  be  observed  after  (he 
proximity  of  another  vessel  has  been  ascer- 
tained     her  rignala.  As  the  general  speed 


of  the  Iberia  did  not  exceed  4  knots  an  hour — 
tbe  lowest  speed  necessary  to  the  Tnalntcnnnce 
of  Bieerageway— it  Is  clear  tbat  she  was  guilty 
of  no  mktlon  of  the  18th  article. 

Her  conduct,  after  tbe  whistles  of  tbe  Um- 
bria began  to  be  beard  by  the  Iberia's  officers.  Is 
deserving  of  more  serious  *consideration.[4 1 3 
We  certainly  do  not  wish  to  be  understood  as 
holding  tbat  it  is  necessary  for  a  steamer  to 
stop  tbe  moment  she  hears  a  whistle  ahead  of 
her  In  a  fog,  though  it  be  directly  ahead. 
Under  suCb  orcumstances  she  may  proceed  at 
a  reduced  rate  of  speed;  but  If  the  whistle  be 
repealed  two  or  three  times,  and  appear  to  be 
drawing  nearer,  tbe  authorities  generally  bold 
that,  if  the  fog  be  dense,  prudent  navigation 
requires  that  she  shall  stop  her  engines  and 
drift  ahead,  uDtQ  the  apprcMUihlog  steamer 
comes  in  sight,  or  her  whistles  indicate  tbat 
the  two  vessels  are  well  clear  of  each  other. 

A  review  of  the  leading  cases  upon  the  sub- 
ject will  exhibit  the  circumstances  under  which 
it  has  been  held  that  steamships  navigating  in 
a  fog  or  other  atmospheric  obscuration  are 
bound  to  stop  upon  hearing  signals  from  ves- 
sels, the  exact  position  and  course  of  which  it 
is  Impossible  to  ascertain. 

Inthecaseof  7%«.fi^l>AZdrfH0v.  OhapinC'T^t 
Bypodam^,  78  U.  8.  6  Wall.  316  [18:  794], 
tbe  earliest  case  In  this  court,  a  steamer  pro- 
ceeding at  the  rate  of  6  to  8  miles  beard  a  hall 
before  it  from  a  vessel  exhibiting  no  light,  and 
immediatetv  slowed  ber  engine.**,  and  then 
stopped.  She  was  held  to  have  t>eeD  in  fault  for 
not  inttanUyzio^piug  and  reverslogherengloes. 

The  next  Is  that  of  Tht  Colorado  v.  TheB.  P. 
Bridge  CkOmt^),  1»1  U.  a  693  [28: 879]. 
In  this  case  a  propeller  was  proceeding  io  a 
dense  fog  at  the  rate  of  5  or  6  miles  an  hour. 
Hearing  the  blast  of  a  foar  horn  from  a  sailing 
vessel,  which  was  crossing  ber  course  at  the 
rale  of  4  miles  an  hour,  it  was  held  that  her 
speed  was  ezcessive,  and  that  any  speed  wat 
too  great  which  did  not  enable  the  steamer  tc 
perform  tbe  duly  imposed  upon  ber  by  the  act 
of  Congress  "(o  keep  out  of  the  way  of  the 
sailing  vessel,"  if  the  latter  has  In  all  respects 
complied  with  the  rules  of  navigation. 

In  Atexandre  v.  Maehan  {"The  City  of  Nm 
ToriO.  147  U.  S.  73  [87:  85],  it  washeld  tbata 
steamer  proceeding  at  her  usual  speed,  upon 
hearing  the  fog  horn  of  a  bark  only  one  point 
on  ber  starboard  bow,  should  at  once  have 
checked  ber  speed,  and  if  tbe  sound  indicated 
that  the  approaching  vessel  was  near,  should 
have  stopped  or  reversed  until  the  sound  was 
definitely  located,  or  the  vessels  came  In  sight 
of  each  other. 

•And  in  The  Marldlo  v.  WilhyV'The  [414 
MaTteOo").  168  U.  8.  84  [38:  637],  a  steamer 
leaving  the  port  of  New  York  in  a  dense  fog.  at 
a  speed  of  6  to  6  miles  an  hour,  heard  a  blast 
from  a  fog  horn  oa  her  starboard  bow,  indi- 
cating that  a  vessel  was  apinoaching  from  a 
direction  which  might  take  ber  across  the 
steamer's  bow,  and  was  held  to  have  been  in 
fault  for  not  at  once  stopping,  until,  by  re- 
peated blasts  of  the  horn,  she  could  assure  her- 
self  of  tbe  exact  bearing,  speed,  and  course  of 
the  approaching  vessel. 

Tbe  English  cases  upon  the  subject  of 
speed  ate  much  more  numerous  and  explicit. 
In  that  of  Th$  Franktandand  Kutr^,  L.  R.  4 

1059 


Digitized  by  Google 


414-417  Sl-rSEUB  CODBT  OF 

F.  C.  6S9,  two  stramships  were  apprMcbtoK 
eacb  otbcr  !n  n  fo^  m  deLse  th^t  vessela  could 
Dot  be  Rcca  nt  a  ^renter  distance  tbao  200  or 
800  feet  The  speed  of  eacb  vessel  was  not 
oter  £  to  H  knot*  through  the  water.  The 
flodtDg  of  the  sdmlraity  court  was  that  "both 
TCSwla  were  going,  Id  truth,  io  the  moat  abso- 
lute uDcerialDty  as  to  the  proceediogs  of  the 
other;"  and  the  opinion  of  that  court,  fortified 
by  that  of  Its  oauiical  assessors,  was  "that 
upon  bearing  the  whistles  of  eacb  other  so  near 
sod  approaching  each  olber,  each  Teasel  ought, 
not  only  to  have  stopped,  but  to  hare  reversed 
untn  lis  way  was  stopped,  wben  it  could  have 
bailed  and  ascertained  with  certainty  which 
way  the  bead  of  the  other  vesael  waa,  and 
which  way  she  was  proceeding;  and  by  that 
means  the  collision  would  or  might  have  been 
avoided."  The  Privy  Council  was  of  the  opin- 
ion that  both  vessels  were  going  at  a  moderate 
speed;  but  that  the  Frankland,  the  only  vtssel 
which  appealed,  having  beard  a  whistle 
sounded  many  times,  Indicating  that  a  tleamer 
was  approaching  her  and  bad  come  Tery  near 
to  her— so  near.  Indeed,  that  if  the  Teasels  had 
then  stopped  tbey  would  have  been  within 
hailing  distance  —should  not  only  have  stopped 
the  motion  of  her  engines,  but  should  have  re- 
versed tbem,  and  that  aba  ought  not  to  have 
waited  until  the  nssela  righted  cadi  other, 
wbeDsochamaiMBUver  would  have  been  toolate. 

In  Tht  Kirbg  Baa.  L.  R.  8  Prob.  IHv.  71.  it 
was  said  to  be  tbe  first  duty  of  those  who  have 
charge  of  a  steamship  in  motion  during  a  dense 
fog,  00  first  hearing  the  whistle  of  a  ateamnhip 
Id  such  close  proximity  to  tbem  that  a  risk  of 
415]  collision  is  involved,  *to  bring  their  Tee- 
eel  immediately  to  a  atandstlll,  and  not  to  exe- 
cute any  minceuTer  with  her  helm  until  tbey 
bare  definitely  ascertaiDed  the  position  and 
course  of  tbe  other  ship.  In  this  case,  although 
theEfrby  Hall  was  going ifeai/i/otff.  It  was  held 
that  she  was  to  blame  for  not  stopping  when 
tbe  whistle  of  tbe  approaching  steamer  was 
heard  tbe  first  time  near  at  band,  instead  of 
going  ahead  without  knowing  where  tbe  other 
Tcssel  wu  or  what  she  was  doing.  Aod  said 
tbe  court:  "We  wish  to  state  with  as  much 
emphasis  as  possible  that  those  In  charge  of  a 
ship  in  such  a  dense  fog  as  was  described  in 
tbiscase^ould  never  conjecture  anything  when 
tbey  bear  a  whistle  in  such  close  proximity  as 
was  the  case  here,  whether  tbe  sound  appears  to 
tbem  to  come  from  a  vessel  approachtng  them 
or  not."  Tbe  fog  was  "as  dense  a  fog  as  one 
can  well  Imagine." 

In  7^  John  MeTntyre,  L.  R  9  Prob.  Dir. 
186.  a  steamer  beariog  a  whistle  on  her  port 
bow  in  a  dxnte  fog,  "so  thick  that  she  can 
hardly  see  before  ber,"  slackened  ber  speed. 
Later  on  the  whistle  was  repeated  two  or  three 
times,  clearly  oeariog  her  and  io  her  vicinity, 
but  she  did  not  then  stop  and  reverse,  and  It 
was  held  that  she  was  io  fault.  The  approach- 
ing steamer,  the  Monica,  though  making  only 
8  knots  an  hour,  was  admitted  to  have  been  in 
fault. 

In  The  Dordogne,  L.  R.  10  Prob.  IMv.  6, 
the  master  of  the  Dordogne,  while  running  In 
a  deose  fog,  heard  a  whistle  three  points  off 
ber  starboard  bow.  On  hearing  it,  the  engines 
were  stopped.  The  whistle  was  again  beard 
broader  on  tbe  starboard  bow,  and  wu  replied 
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to  and  tbe  cDginea  again  set  ahead.  The  en- 
gines were  again  stopped  and  again  moved 
ahead.  It  was  held  that,  considenng  tbe  way 
h)  wbich  these  vessels  were  approaching  each 
other,  the  officer  io  charge  ought  to  have 
brought  tbe  Dordogne  to  a  standBttll.  aod, 
wben  the  other  vessel  was  coming  nearer  to 
bim,  be  should  have  stopped  and  reversed. 
The  other  vessel— the  Bdith— was  admitted  to 
be  In  fault,  thou^  proceedloc  "dead  slow." 

In  the  case  otThe  Ebm;  L.  K.  II  Piob.  Dir. 
25,  the  rule  was  still  more  stringently  enforced. 
In  this  case,  tbe  plaintiff's  steamer  heard  a 
whistle  almost  directly  ahead  in  a  "thick"  fog. 
She  was  *tbeD  going  only  about  8  knots  [4 16 
an  hour,  and  contioued  at  this  speed  for  about 
a  minute,  until  a  second  whistle  was  beard, 
wben  tbe  order  was  given  to  stop  and  reverse; 
but  tbe  defendants'  steamer  coming  in  sight,  a 
collision  occurred.  The  defendants  admitted 
that  tbey  were  to  blame,  though  making  only 
8  knots  an  hour,  but  it  was  also  held  that  the 
officer  in  charge  of  the  plaintiff's  steams',  od 
beariog  tbe  first  whistle,  shooM  have  reduced 
her  speed  to  as  slow  a  rate  as  possible,  odly 
keeping  her  under  command,  aod  waa  In  fanft 
for  failing  so  to  do. 

In  the  case  of  7^  Geto.  L.  K  14  App.  Caa. 
670,  it  was  held  that  where  two  steamships, 
invisible  to  eacb  other  by  reason  of  adsass  fog, 
find  themselves  gradually  drawing  nearer  un- 
til they  are  within  a  few  ship's  lengths,  eadi  of 
tbem  ought  at  once  lo  stop  and  reverse;  unless 
(be  fog  signals  of  tbe  other  vessel  have  un- 
equivocally indicated  that  she  is  steered  so  as 
to  pass  clear  without  involving  risk  of  col- 
llston;  or  unless  other  drcumstacces  exist 
which  make  it  dangerous  to  stop  and  reverse. 
Tbe  exact  speed  of  the  two  steamers  was  not 
given,  although  it  Is  stated  in  one  of  tbe  opio- 
fons  that  the  Ceto  was  going  "dead  slow," 
while  tbe  Lebanon  bad  reducra  her  speed  to 
"easy,"  Both  were  held  to  blama  In  tbe 
latest  English  case  upon  this  point,  77u 
Lanea^ire  [1804],  A.  0.  1.  two  steamships 
were  approadiiDg  one  another  on  oppomt 
courses  In  a  fog.  They  came  In  si^t  of 
each  other  at  a  distance  of  400  feet.  The  Ariel 
was  conceded  to  be  In  fault.  The  Lancashire, 
although  proceeding  only  at  the  rate  of  9i 
knots  an  hour,  stopped  her  engines  on  hearing 
tbe  repeated  whistles  of  tbe  Ariel  a  point  and 
a  half  on  her  starboard  bow,  bat  was  hdd  in 
fault  for  not  reverslog. 

It  is  apparent  from  an  examination  of  these 
cases  that  they  are  distinguiabaUe  from  the 
one  under  consideration  in  two  important  par- 
ticulars, vit.,  that  the  fog  was  dense,  and  that 
the  approaching  vessel  was  herself  running  at 
a  comparatively  low  rate  of  speed. 

In  every  case  the  fog  was  dcaeribed  aa 
"dense"— in  77ie  Pi^nkland  and  Ke$tra,  "so 
dense  that  vessels  could  not  be  seen  at  a  greater 
distance  than  200  or  800  feet;"  •in  [417 
Hie  Kirbtf  Ball,  "as  dense  as  one  can  well 
imagine"  <6  Asp.  Mar.  L.  Cas.  00);  in  Th* 
Jolm  Meltitifre,  "so  thick  she  can  hardly  see 
before  her"  (6  Asp.  Har.  L.  Cas.  278);  and  ta 
the  otha  dmply  as  "dense,"  or  "thick." 
Under  such  drcumstances,  it  might  well  be 
held  to  be  the  duty  of  each  steamer  to  stop  and 
reverse  her  engines  and  feel  her  way,  until  tbe 
course  of  the  other  had  beeo  definitely  ascer- 
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talDcd.  Bat  In  cases  of  this  kind  much 
depends  upon  the  deoslly  of  the  fog,  and 
sometblng  must  be  left  to  tbe  judgment  and 
dtsctetioD  of  tbe  master.  Precaatlons,  vbtcb 
migbt  be  IndispeDSable  in  a  fog  so  thick  that 
vessel*  an  invialble  at  a  distaoce  of  800  feet, 
might  become  nnnecesiaiy  and  even  burden* 
some  if  they  oaa  be  seen  at  a  distance  of  1,000 
feet.  It  was  said  In  the  early  case  of  TA« 
Batavitr,  9  Mooie,  P.  C.  286.  that  "at  what' 
ever  rate  tbe  was  going.  If  golog  at  such  a  rate 
as  made  It  dangerous  to  any  craft  which  she 
ought  to  have  seen,  and  mtght  have  seen,  she 
had  no  right  to  go  at  that  rate."  This  lan- 
guage was  quoted  with  approval  In  Colo- 
rado y.  The  H.  P.  Bridge  {"TJie  OdoraM')  01 
U.  8.  802.  708  [28:  379.  8881. 

So,  too,  In  the  case  of  The  Great  Skutem, 
Brovn  &  L.  Adm.  287,  It  was  said  that 
"their  lordships  are  of  oplulon  that  it  is  tbe 
daty  of  tbe  steamer  to  proceed  only  at  sucb  a 
rate  of  speed  as  will  enable  her,  after  discover- 
ing a  vessel  meeting  her.  to  stop  and  reverse 
her  enginea  in  Bufflcient  time  to  prevent  any 
collldon  from  taking  place."  Similar  lan- 
guage was  used  by  uls  court  In  the  case  of 
lUe  Jfaeooehea  v.  Moteiejf  Nacooehetf') 
187  U.  8.  830,  888  [84:  687,  680j. 

The  general  consensus  of  oploloo  In  this 
eoonlty Is  to  the  effect  tiiM  asteamer  to  bound 
to  nsenily  such  preoauUons  as  will  enable  her 
to  stop  in  time  to  avoid  a  collision,  aft»  the 
.apprracbing  vessel  comes  In  sight,  provided 
such  approaching  vessel  Is  herself  going  at  tbe 
moderate  speed  required  by  law.  In  a  dense 
fog  this  miffbt  leqalre  both  vessels  to  come  to 
a  staDdatiU,  UDtll  the  coarse  of  each  was 
definitely  ascertained.  In  a  lighter  fog  It 
might  authorize  them  to  keep  tbeir  engines  in 
sufficient  motion  to  preserve  their  steerageway. 

The  fog  in  thto  case  was  what  is  termed  in- 
termittent: sometimes  dense,  sometimes  light, 
418]occastonally  lifting  so  much  as  to  *permit 
other  vessels  to  be  seen.and  again  shuttlogdown 
so  as  to  hide  them  completely.  That,  Imme- 
diately prior  to  the  collision,  it  was  not  a  dense 
fog  is  shown  by  the  admitted  fact  that  tbe 
steamers  became  visible  to  each  other  at  a  dis- 
tance of  from  800  to  l.UOO  feet.  Under  such 
circumstances.  If  tbe  Umbria  herself  had  been 
observing  tbe  rule  with  regard  to  moderate 
speed,  we  think  It  would  have  been  possible 
for  the  two  steanen,  by  prompt  nvenal  of 
their  engines,  to  have  avoided  each  other— at 
any  rate,  the  master  of  the  Iberia  migbt,  in 
the  exercise  of  sound  tudgment,  have  con- 
cluded that  it  was  safer  for  nim  to  maintain  a 
low  rate  of  speed  than  come  to  a  standstill 

It  should  also  be  borne  la  mind  that  she  had 
a  right  to  assume  that,  even  if  the  Umbria 
were  not  pursuing  tbe  moderate  speed  required 
hy  the  statute,  at  least  she  was  not  guilty  of 
maintaining  tbe  extraordinary  and  reckless 
speed  of  18  knots  per  hour.  While  the  alGmals 
of  the  Umbria  indicated  that  she  was  approach- 
ing her  veiy  fast,  the  bearing  of  these  signals 
tended  to  show  that  she  was  broadenine  off 
from,  rather  than  bearing  in  upon,  her  course, 
and  that  the  Iberia  woud  probably  [was  the 
poiot  of  intersection  before  the  Umbria  reached 
it.  Indeed.  If  it  be  true,  as  sworn  by  her  wit- 
nesses, that  the  Iberia  was  proceeding  on  a  N. 
W.  course  after  she  had  ported,  and  the  Um> 
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bria  was  procpeding  on  a  course  E.  by  S.  *  8., 
and  the  wbUiics  wrn-  several  times  bcnrd  four 
points  on  the  bow  of  the  Iberia,  there  could 
not  have  been  any  colliaion,  since  the  courses 
of  tbe  two  vessels  would  have  crossed  each 
other  far  astern  of  tbe  Iberia.  It  is  probably 
also  true  that,  conddertng  the  great  speed  of 
tbe  Umbria,  It  were  better  that  the  Iberia 
should  keep  her  steerageway  rather  than  stop 
her  engines  and  reverse,  since  she  would  re- 
spond to  her  wheel  more  readily.  If  her  engines 
were  kept  to  motion  than  if  ber  headway  were 
eutirely  stopped.  The  case  presented  is  not 
one  where,  if  both  vessels  had  stopped  and  re- 
versed, the  collision  might  have  been  avoided; 
but  whether,  under  the  facta  as  they  subse- 
quently appeared  to  be,  the  Ibeila  could  be 
deemed  in  fault  for  a  manceuver  which  would 
have  tended  to  avoid  tbe  collision  rather  than 
bring  *it  about,  "by  aiding  ber  in  keepiDg[419 
out -of  tbe  way  of  the  Umbria. 

The  English  cases  are  also  distinguishable 
In  tbe  fact  that  the  approaching  vessel  waa 
herself  running  at  %  low  rate  of  speed — gener- 
ally at  "dead  slow,"  or,  as  in  one  or  two  of  tbe 
cases,  at  "easy  speed."  Indeed,  it  does  not  ap- 
pear that  either  vessel  waa  nicoing  at  a  speed 
to  exceed  8}  or  4  knots  an  hour,  which,  how- 
ever, was  beld  to  be  too  great  to  enable  two 
vessels  to  avoid  a  oolllslon  after  they  came  in 
sight  of  each  other.  Under  such  circum- 
stances, these  decisions  can  have  but  an  imper- 
fect ai^lication  to  a  case  where  one  of  the 
steamers  is  proceeding  at  "dead  slow,"  and  the 
othet  at  her  full  speed  of  16  to  19  koots  an 
hour.  While  we  do  not  question  tbe  sound- 
ness of  Lord  Halsbury's  observations  in  the 
case  of  The  Ceto,  L.  R.  14  App.  Cas.  670,  that 
the  solution  of  the  question  m  speed  must  not 
depend  upon  the  sum  of  facts  afterwards  as- 
certained, unless  there  waa  enough  to  tell  both 
parties  at  tbe  time  what  the  condition  of  fact 
was,  BtlU  tbe  whole  theory  of  the  cases  which 
hold  it  to  be  tbe  duty  of  a  steamer  meetiug  an- 
otber  steamer  in  a  fog,  to  stop  or  reverse,  to 
based  upon  the  bTOOtbesto  that  a  collision  may 
thereby  be  avoldra:  and  if  tbe  facts  af  terwanu 
asrertained  indicate  that  such  manceuver,  un- 
der tbe  circumstances  of  a  particular  case, 
could  not  have  subserved  any  useful  purpose, 
the  steamer  ought  not  to  be  held  in  fault  for 
tbe  oonobaervaDce  of  the  rule.  These  rules  are 
inteaded  solely  for  the  prevention  of  collisions* 
and  If  it  be  dearly  apparent  that  tbe  observ 
ance  oS  a  certain  rule  would  not  have  pre- 
vented a  collision  in  the  particular  case,  the 
nonobserrance  of  such  rule  becomes  Imma- 
terial. Thus,  there  are  a  number  of  cases 
holding  that  after  two  vesseU  have  approached 
each  oUier  so  near  ^t  a  collision  hss  become 
inevitable  or  imminent,  the  master  of  either 
may.  In  the  exercise  of  a  sound  judgment,  put 
bis  eoglnes  at  full  speed  with  a  possibility 
thereby  of  escaping  contact,  or  of  easing  tbe 
blow  (as  was  actually  done  by  the  Iberia  In 
this  case);  although  if  be  bad  done  it  before  tbe 
collision  bad  become  tmmlneut.  It  would  have 
been  a  gross  fault.  Indeed,  article  28  of  tbe 
iDteroaUonal  Regulations  makes  special  provi- 
sion for  exceptional  'cases  by  declaring  [420 
that  "in  obeyioeaod  construing  these ruiesdue 
regard  shall  be  bad  to  all  dangers  of  navigation 
and  to  any  special  circumstances  which  may 
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mder  m  depart  ore  from  tbe  nbore  nilei  doom* 

aary  la  order  to  avoid  immediate  danger:" 

Upon  tbis  subject,  tt  waa  said  by  tnia  court 
In  Th£  Cayuga  t.  floboken  Land  dt  Improa.  Oa. 
V'The  Cayvfja")  81  U.  8.  14  Wall.  370,  275 
[30:  838.  83tf]:  "PeraoDi  eomged  in  oarigat- 
ing  Tcaspla  upon  the  aeas  are  Imond  to  obiem 
the  uaulleal  mlea  enacted  by  CongreM,  when- 
ever ihcy  apply,  and  lo  other  casea  to  be  gov- 
erned  by  tbe  rules  rccogoized  and  approved  by 
tbe  courts.  Nautical  rules,  botrever,  were 
framed  aod  are  admintslcred  to  prevent  lucb 
dUasters  and  lo  afiFnrd  security  to  life  and  prop- 
erly, but  it  is  a  mistake  to  suppose  that  either 
tbe  act  of  Coogress,  or  the  decisioos  of  the 
courta,  require  the  observance  of  any  given 
rule  lo  a  case  where  tt  clearly  appears  that  tbe 
mle  eanoot  be  followed  without  defeating  tbe 
end  for  which  It  was  prescribed  or  without 
producioe  the  mischief  which  it  waa  intended 
to  avert 

Id  the  English  cases  above  cited,  both  vessela 
were  proceeding  at  a  rate  of  apeed  no  greater 
than  tnat  of  the  Iberia,  and  bath  were  held  Id 
fatitt  for  not  atopplng  and  reversing,  because, 
if  that  bad  been  done  promptly,  no  collision 
would  have  occurred;  but,  if  it  turn  out  that 
the  approacbioiE  vessel  was  proceeding  at  such 
•  rate  of  speed  that  a  collision  could  not  poasl- 
tily  ban  been  avoided  by  the  other  stopidng 
and  reversing,  it  cannot  be  said  to  have  been 
at  fault  with  respect  to  such  approaching  vea- 
«el,  that  she  still  continued  to  keep  her  engines 
In  motino.  In  this  case  it  Is  manifest  that  no 
prccflutinns  on  tbe  part  of  the  Iberia  would 
OBTe  been  of  the  slif^htest  aval),  In  view  of  the 
«xtraoTd'nary  speed  of  tbe  Umbria.  It  is  true 
that  if  she  hod  stopped  promptly,  she  might 
not  have  reached  tbe  point  where  the  courses 
of  the  two  steamers  totersected;  but  tt  b  equally 
tme  that  if  she  had  beeo  golug  at  a  much 
^ater  speed  tbao  she  was.  she  would  have 
passed  the  point  of  Intersection  before  the  Um- 
bria reached  it.  Manifestly  tbis  Is  not  the 
proper  test.  Tbe  propriety  of  certain  maiuBu- 
vers  cannot  be  determiDed  by  the  chance  that 
4he  two  vessela  may.  or  may  not,  reach  the 
point  of  latersection  at  the  tame  time,  but  by 
tbe  question  whether  their  speed  can  be  stopped 
421]*before  their  arrival  at  the  point  where 
their  courses  intersect.  If  two  steamers  are  ap- 
proBching  each  olber  In  a  fog.  manifestly  their 
manmuvera  moat  be  determined,  not  oj  the 
chance  of  their  meeting  at  a  point  where  their 
courses  Intersect,  but  upon  the  theory  that 
Ibeir  couraea  aball  not  actually  intersect— in 
other  words,  that  both  shall  stop  before  tbe 
point  of  intersection  is  reacfaed;  and  if  one  of 
them  is  running  at  such  a  sp^d  that  no  manoa- 
uver  on  the  part  of  tbe  other  can  prevent  that 
•one  from  passing  the  point  of  intersection,  tbe 
latter  only  is  responsible. 

The  court  is  therefore  unanimously  of  opin- 
ion that  tbe  damaces  should  not  have  been  di- 
vided. The  majority  think  that  tbe  Iberia 
was  not  in  fault,  while  other  members  of  the 
court  rest  their  concluston  upon  tbe  view  that, 
«ven  if  she  were  in  fault,  such  fault  did  not 
contribute  to  tbe  collision. 

S.  Error  is  also  alleged  In  the  refusal  of  tbe 
•court  of  appeals  to  allow  as  an  item  of  damage 
the  probable  profits  of  a  charter  party  made 
October  87,  1888.  about  a  fortnight  before  tbe 
10«!  . 


colltflion,  under  which  the  Iberia,  deacribed  aa 
then  being  on  a  voyage  from  Aden  to  Mew 
York,  was  to  proceed  to  Cadiz  in  Spain  with 
a  cargo  of  tobacco.  There  was  clearly  no  er- 
ror in  rejecting  tbis  Item.  There  is  nothing 
In  the  peculiar  tacts  of  tbe  case  to  take  it  out 
of  Uie  general  rule  that  in  casea  of  total  loaa 
by  eoUision  damages  are  limited  to  the  valoa 
of  tbe  vessel,  with  Interest  thereon,  and  the 
net  freight  pending  at  the  time  of  tbe  collision. 
Tbe  probable  net  profits  of  a  charter  may  be 
considered  in  cases  of  delay,  occasioned  by  a 
partial  loss,  where  the  question  is  as  to  tho 
value  of  the  use  of  the  vessel  pending  her  re- 
pairs. In  sucb  cases  the  net  profits  of  a  char- 
ier, which  she  would  have  performed  ezoqit 
for  the  delay,  may  be  treated  as  a  baala  for 
estimating  tbe  value  of  her  use.  Wiltiammm 
V.  Barrett,  54  U.  8.  18  How.  101, 110.  llSiU: 
68.  78.  741;  7^  Potomac  v.  Gannon^  106  U.  3. 
630  [26:  1194};  The  Mat^moer,  Bro.  Adm.  S79: 
The  Bdgentand.  86  Fed.  Rap.  604;  The  Oorgaa, 
10  Ben.  666;  The  Argentino,  L.  R  18  P»b. 
Dir.  191,  L.  R.  14  App.  Oea.  618;  ne  Marw 
SteOe,  8  Low.  Dec  870. 

But  in  casea  of  total  lose  the  probable  proflta 
of  a  charter,  not  yet  entered  upon,  are  uwaya 
rejected.  In  the  case  *of  T^e  Amiable  [4itsa 
JVancjV.lO  U.S.  8  Wheat.  646  [4:4&6],  which  waa 
one  of  «n  Illegal  seizure  by  printesi^  A  oleim 
made  for  loaa  of  supposed  |m>flta  of  the  Toyage 
on  which  the  vessel  was  originally  bound  waa 
held  to  have  been  properly  rejected.  Said  Hr. 
Justice  Story:  "The  probable  or  possible  ben- 
efits of  a  voyage  as  yet  in  fieri  can  never  af- 
ford a  safe  rule  by  which  to  estimate  damages 
in  cases  of  a  marine  trespass.  There  Is  ao 
much  uncertainty  in  the  rule  Itself,  ao  many 
contiogeoclea  which  may  va^  or  exttngulsa 
its  application,  and  ao  many  difficulties  In  an*- 
talning  iu  legal  correctness,  that  the  court  caa> 
not  believe  it  proper  to  entertain  it.  In  sev- 
eral cases  in  tbis  court,  tbe  claim  for  beoeflta 
has  been  expressly  overruled;  and  in  J)d  Ool 
T.  Arnotd.  8  U.  S.  8  DaU.  8fffijl:  6241.  and 
•ne  Anna  Maria,  16  U.  8.  S  Wheat.  887  (4: 
253],  It  was,  after  strict  couafderation.  held 
that  the  prime  cost  or  value  of  tbe  proper^ 
lost,  at  the  time  of  tbe  loss,  and  In  case  of  in- 
jury, the  diminution  In  value,  by  reason  of  the 
injury,  with  interest  upon  such  valuation,  af- 
forded the  true  measure  for  aaaeaaing  dam- 
ages." 

So,  In  England.  In  the  case  of  T%g  OBtmnbUM, 
8  W.  Bob.  Adm.  168,  It  was  held  that  where 
the  vessel  was  sunk  In  a  collision  and  compen- 
sation awarded  to  the  full  value  of  the  vessel, 
as  for  a  total  loss,  tbe  plaintiff  would  not  be 
entitled  to  recover  anything  in  the  way  of  de- 
murrage for  tbe  loss  of  the  employment  of  bia 
vessel,  or  his  own  earnings.  In  consequence  of 
the  collision.  See  also  (M^de,  Swab. 
Adm.  23:  The  North  Star,  44  Fed.  Rep.  4in. 

In  cases  of  a  partial  loes  there  Is  no  Injustice 
in  allowing  the  probable  proflta  of  a  charter 
for  the  short  time  during  which  the  vosel  ia 
laid  up  for  repairs,  but  In  cases  of  a  total  loaa 
tbe  recovery  of  such  proflta  ia  limited  to  tbe 
voyage  which  tbe  veaael  ia  then  performing, 
since,  if  the  owner  waa  entitled  to  recover  tfie 
profits  of  a  future  voyage  or  charter,  there 
would  seem  to  be  no  limit  to  such  right  so  far 
as  respecte  tbe  time  of  its  continuance;  and  If 
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tbe  Teasel  were  aoder  a  charter  which  had 
montha  or  years  to  run,  tbe  allowance  of  the 
probable  profits  of  such  charter  might  work  a 
great  practical  injustice  to  the  owner  of  the 
vessel  causiog  the  iojuiy. 

Tbe  cases  relied  upon  ^  the  llbellant  do  oot 
423]  support  bin  coateDlioo.  Qtnada, 
Lash.  Adm,  686,  was  a  case  of  total  losa,  in 
which  the  measureof  the  losa  of  freight  waasaid 
to  be  tbe  gross  freight  contracted  for  at  the  time 
of  tbe  accideot,  Ims  tbe  obargea  wbkdi  would 
hare  been  neceasatllj  Incurred  Id  earning  it. 
The  case  is  somewhat  imperfectlT  reported. 
The  vessel  was  carrying  a  cargo  from  Cadiz 
to  St.  Johns,  liew  Brunswick,  and  was  lost 
before  reacbing  that  place.  She  was  also  un- 
der a  charter  to  carry  timber  from  Quebec  to 
England,  but  it  does  not  appear  clearly  from 
the  report  whether  the  freight  upon  this  char- 
ter was  allowed,  or  whether  the  freight  spoken 
<Kt  in  tbe  report  was  not  limited  to  the  freight 
earned  upon  the  voyage  from  Cadiz  to  St. 
Johns.  7%0  Star  qf  India,  L.  R.  1  Prob.  Dir. 
466,  was  a  case  of  partial  loss,  and,  in  addition 
to  demurrage  penaing  repairs,  tbe  venol  was 
allowed  a  compensation  for  the  loss  of  a  char- 
ter party  whioh  had  been  canceled  by  reason 
her  hetug  nnaUe  to  take  .the  cargo  at  the 
time  agreed  upon.  This  does  not  differ  idk- 
terially  from  the  rule  to  this  country.  So,  too. 
In  the  case  of  Conteit,  L.  R.  5Prob.  Div. 
829,  the  vessel  was  injured  by  collision,  and 
compelled  to  put  into  port  to  repair.  Tbe  re- 
pain  occupied  ao  long  a  time  that  It  was  not 
pOBSible  for  her  to  fiiffll  a  charter  into  which 
she  had  entered,  and  so  was  allowed  damages 
for  its  loss.  Id  tbe  case  of  The  Freddie  L. 
Barter,  8  Fed.  Rep.  170,  a  vessel,  totally  lost 
by  collision,  was  chartered  for  a  fixed  time, 
and  was  lost  during  the  continuance  of  the 
diarter,  before  it  had  expired.  Her  owner 
was  allowed  tbe  profits  of  tbe  whole  charter. 
The  decidon  was  admitted  to  be  ao  advance 
upon  any  which  had  been  previously  made, 
but  It  is  no  authority  for  tbe  allowance  of  a 
charter,  the  performance  of  which  bad  not 
been  entered  upon. 

Upon  tbe  whole,  we  think  the  opinion  of  the 
court  of  appeals  dividing  tbe  damages  was  er- 
roneous, and  that  the  decree  of  tbe  district 
ooort  of  JanuaiT  18, 1890.  with  respect  to  the 
question  of  liability  should  have  been  afilrmed, 
and  the  case  Is  therefore  remanded  to  that 
court  with  dlrectiona  to  enter  a  new  decree  in 
conformity  with  thla  opInloD. 


«24]  ROBERT  H.  HUNT  and  Hugh  0. 
Ward,  Figi.  in  Brr., 

V. 

tnnTAD  STATES. 
(Baa  8.  a  Beporter^  ed.  ttt-tfrj 
JvriadicHm  ^  eirvutf  emTi  qf  app«ai$. 

A  writ  ot  sehe  taidas  apon  a  foifetted  reoofrnl- 
MDoe  to  aeoure  the  appearanoe  of  a  penoo  to 
answer  to  a  otaarie  of  embeBtlemeot  b  a  case 
''arising  under  tbe  crtmlnal  laws."  of  which  the 
Jorlsctlotlon  of  the  otroutt  court  of  appeals  Is 

IM  U.S. 


made  final  br  tbe  net  of  Oooffress  oC  Haxob  t, 
UU,  obap.  U7. 

[No.  230.] 

aubmiUed  March  es,  1897.   Ikddsd  AprU  Mi, 

im. 

r\  ERROR  to  tbe  United  StBtes  Circuit 
Court  of  Appeals  for  tbe  Eighth  Circuit  to 
review  a  judgment  of  that  court  afflrmlug  the 
Judgment  of  tbe  District  Court  of  tbe  Uoited 
Slates  for  the  Western  District  of  Missouri  in 
favor  of  the  United  States,  plaintiff,  against 
Robert  H,  Hunt  of.,  upon  a  forfeited  recog- 
nizance, in  the  sum  of  $8,000,  conditioned  that 
Millard  C.  Curtis  should  appear  and  answer  a 
charge  of  embezzlement.  iKmiatad  far  wm$ 
cf  jurUdieHon. 

See  same  case  below,  19  U.  B.  App.  888.  27 
U.  S.  App.  287. 
The  facta  are  stated  In  the  opinion. 
Mr.  Hnarh  C.  W»rd  for  plaintiffs  In  error. 
Mr.  Edward  B.  WUtaer.  Assistant  At> 
tomey  Oeneral.  for  defendant  In  error. 

Mr.  Justice  Ony  delivered  tbe  oirinlon  of 

the  court: 

This  was  a  writ  of  idre  fadaa  from  the  dis- 
trict court  of  the  United  States  for  tbe  western 

district  of  Missouri  against  Millard  C.  Curtis. 
Robert  H.  Hunt,  and  Hugh  C.  Ward,  upon  a 
forfeited  recogokauce  In  tbe  sum  of  $8,000, 
entered  into  by  Cnnis  as  principal  and  Hunt 
and  Ward  as  sureties,  tbe  condition  of  which 
was  that  Curtis  should  appear  at  the  nest  term 
of  that  court  to  answer  a  charge  of  embez- 
zliag  moneys  of  a  national  banking  association, 
in  violation  of  U.  R.  Rev.  Stat.  %  S209,  and 
ahould  abide  the  judgment  of  tbe  court,  and 
not  depart  without  its  leave.  The  recogni- 
zance was  taken  before  the  clerk  of  the  court, 
under  written  authority  of  the  judge,  while 
tbe  court  was  not  Id  session. 

An  anawer  to  tbe  writ  of  scire  facias  was 
filed  by  Hunt  and  Ward,  and  a  demurrer  and 
a  replication  to  the  answer  by  tbe  United 
States.  A  Jury  was  waived  Id  writing,  and 
Uie  case  tried  by  the  court,  which  gave  Judg- 
ment for  tbe  Uniled  Slates.  The  case  was 
taken  by  writ  of  error  to  tbe  circuit  court  of 
appeals,  which  affirmed  the  Judgment  and 
denied  a  *petition  for  a  rebeariog.  19  [425 
U.  8.  App.  688.  27  U.  8.  App.  287.  The  de- 
fendants thereupon  sued  out  this  writ  of  error. 

They  contended  that  tbe  recognizance  was 
void,  because  taken  before  tbe  clerk,  and  not 
before  tbe  Judge;  and  that  the  only  authority 
for  takinff  a  recMntzaace  to  answer  for  an  of- 
fense agdnst  the  laws  of  the  United  Slates  was 
nnder  U.  S.  Rev.  Stat,  g  1014.  which  provides 
that  "for  any  crime  or  offenee  against  the 
United  States,  tbe  offender  may,  by  any  jus- 
tice or  Judge  of  the  United  States,  or  by  aay 
commluioner  of  a  circuit  court  to  lake  bail,  or 
by  anv  chancellor,  Judge  of  a  supreme  or  supe- 
rior court,  chief  or  first  judge  of  common  pleas, 
mayor  of  a  city,  justice  of  the  peace,  or  other 
magistrate,  of  any  state  where  he  may  be  found, 
and  agreeablv  to  the  usual  mode  of  process 
against  offenders  in  such  state,  and  at  tbe  ex- 
pense of  tbe  United  States,  be  arrested  and 
imprisoned,  or  balled,  as  tbe  case  may  be,  for 
trial  before  such  court  of  the  United  States  as 
1^  law  has  cognizance  of  the  offente." 
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But  the  first  questloD  preaented  by  tho  rec- 
ord is  whether  this  court  baa  juriMlctton  of 
thh  writ  of  error.  The  UDlied  Sutesconteod 
that  the  can  is  ODe  "siiiiDir  under  tbe  crfmlcat 
lawa."  of  which  tbe  Jurisdictioc  of  the  circuit 
court  of  appeals  is  made  final  hy  the  act  of 
March  8,  1891  (26  Stat,  at  L.  628,  chap.  S17, 

6).  Tbe  plainliffB  in  error,  oo  tbe  other 
and.  coDtend  that  tbe  writ  of  scire  facias  npoQ 
a  recogaizaooe  la  a  ciril  action,  aud  tberefore 
not  a  case  arUiiR  under  the  criminal  laws. 

How  far  a  writ  of  acire  facias  upon  a  rec<^- 
oizance  to  answer  for  an  offense  should  be 
considered  a  dvll  action  la  a  question  upon 
wbicb  there  has  been  some  diTeralty  of  judicial 
opinion,  depending  in  some  degree  upon  tbe 
manner  in  which  the  qneatloD  has  arisen,  and 
upon  the  oompantin  i^ard  to  be  paid  to  tbe 
form  of  the  proceedings,  and  to  the  purpose 
for  which  and  tbe  circiimatancea  ander  which 
such  a  recognizance  is  taken. 

Id  the  earlier  Judiciary  acta  of  tbe  United 
States,  the  general  jurisdiction  of  the  courts 
of  the  United  States,  as  depending  upOo  tbe 
Buit  befog  of  a  criminal  or  of  a  favil  nature, 
wasnBuafly  defined  by  the  worda  "any  cause, 
426]cIvil*orcrimioar(U.S.Rev.  Btat.  g  687); 
or '^'any  civil  suit  or  criminal  prosecution"  (U. 
8.  Rev.  8tat.g§  641.648);  or.  on  the  one  band, 
by  Uie  words,  "crimes  and  offensea;"  end,  on 
the  other  band,  by  the  words  "suits  of  a  civil 
nature,  at  common  law  or  in  eqnity,"  or  "suits 
at  common  law."  or  "civil  actions."  Act  of 
September  24.  1789  (1  SUL  at  L.  76-79.  84, 
chap.  30,  9,  11,  22);  act  of  March  8,  1875 
<18  Btat.  at  L.  470,  chap.  187.  1.  2);  U.  8. 
Rev.  Stai.  §  668,  cl.  1,  4;  U.  B.  Rer.  Stat. 
%  629,  cl.  1,  8,  20;  V.  8.  Rev.  Stat.  %  688. 

Under  those  acts  a  writ  of  scire  facias  upon 
a  recognlzaoce  to  answer  a  criminal  charge 
might  have  been  deemed  a  dvll  action.  8tearn» 
T.  Barrett,  1  Mason,  158:  United  Stittei  v. 
Paifne,  147  U.  S.  687,  690  [87:  882, 8831:  Om. 
Y.  WNeia,  IB  Pick.  127;  Vom.  r.  BtAbint,  4 
Gray,  25;  BtaU  v.  Kinne,  41  N.  H.  288.  Yet 
see  Jtetpuhliea  v.  Cobbet,  8  U.  S.  8  Dall.  467 
[1:  688],  a  Teates.  858;  Com.  r.  PhUaddphia 
Connty  Gonr».  8  Sera.  A  R  151;  BtaU  v.  Girr- 
nig,  42  La.  Ann.  410;  SbOe  t.  Mwrmann,  124 
Mo.  609,  507. 

But  tbe  phrsaeolofty  of  tbe  act  of  March  8. 
1891,  chap.  517.  is  t^ulte  different  In  this  re- 
spect. After  providing,  in  g  6,  that  writs  of 
error  may  be  taken  from  tbe  district  courts  or 
from  tbe  existing  circuit  courts  directly  to  this 
court  "In  cases  of  conviction  of  a  capital  or 
otherwise  Infamous  crime"  (stnce  restricted  by 
tbe  act  of  January  20,  1897,  chap.  18,  to  coo- 
victloos  of  capital  crimes  only),  it  provides,  in 
§  6,  that  In  all  cases,  other  than  those  provided 
for  In  ^  5,  tbe  circuit  courts  of  appeals  shall 
bave  sppellate  jurisdiction,  and  Ibat  their  judg- 
ments shall  be  final  "in  all  cases  arisina^'  "un- 
der the  criminal  lawa."  26  Stat,  at  L.  828. 

A  writ  of  Bcira  faclaa  upon  a  recognizance 
to  answer  to  a  charge  of  ciime,  even  If  it  be, 
technically  considered,  a  civil  action,  and  only 
inddenlal  and  collateral  to  the  criminal  prose- 
cution, is  certainly  a  case  arising  under  tbe 
criminal  laws;  for  it  is  a  suit  to  enforce  the 
penalty  of  a  recognizance  taken  to  aecore 
the  appearuiee  of  toe  principal  to  answer  the 
charge  and  to  nUde  any  sentence  againat  him; 
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tbe  provisloa  of  U.  S.  Rev.  Stat.  §  1014,  nnder 
which  the  recogalsaoce  in  suit  was  taken,  ia 
contained  in  U.  S.  Rev.  Stat.  chap.  18,  title  18, 
under  tbe  *bead  of  "Criminal  Proced-  [427 
ure,"  and  in  tbe  first  of  the  sections  regulating 
arrest,  bail,  indictments,  pleadings,  commit- 
ments, challengea,  witnesses,  trial,  verdict,  sen- 
tence, and  execution,  in  criminal  cases;  and  tbia 
recognizance  is.  aa  it  is  described  in  g  109(^  n 
"recognizance  in  a  criminal  cause." 
Wnt  tf  error  duoua»edfor  tsmt  ^Jvriadie- 


MORRIS  L.  6LADB0N.  PIff.  in  Btr., 
t. 

STATE  OF  MINNESOTA. 

CBee  A  a  Baporter's  ed.  m-OLt 

State  law  requiring  traina  to  etap  at  eountg 
Mate— police  pover—interference  teitk  eem- 
mtreo^Vnited  SUOu  maOi. 

L  A  railroad  aided  bflaiidavmitadandsr  an  ael 
of  OoDffTosa  with  a  provMoa  Oat  tbe  road  sli^ 

lemafn  a  pabbo  hl^war  for  the  use  of  tbe  gov- 
eminent,  free  from  all  toll  or  otber  charge  for 
tniDSportatfOD  ot  propertr  or  troopa  of  the 
United  States,  and  that  ttiball  transport  maUs  at 
prioea  fixed  br  CoDgxeM  or  the  Postmaster  Oen- 
eral,  and  permlttJay  oonoeotlOQ  with  another 
railroad,  ts  not  thereby  exempted  from  the  open- 
tlOD  of  a  state  law  requiring  trains  to  stop  at  a 
county  seat. 

&  A  reasonable  exeroise  of  tlie  police  power  of  tke 
■tate  requlrtngr  imUroad  train*  to  atop  at  all  sta- 
tions at  conntr  seats  does  oot  take  the  propettr 
of  tbe  railroad  cMMnpany  wltbout  doe  prooasa  of 
law. 

B.  A  tallruad  train  mnnlns  t>etween  two  points 
within  tbe  saoM  state,  atthongh  carrying  peat- 
enaeia  who  an  to  be  transfored  to  asotbertraln 
of  tbe  some  company  wfaiob  will  carry  tbem  to 
aDotherstate,lsnotexemptfrom  asutelawre- 
qulrlnir  it  to  stop  at  oounty  aeat^  on  tbe  around 
that  this  oooatltutes  an  inteifeieoca  with  luiar- 
state  commenwh 

4.  A  train  earrrinar  Vetted  States  mafta  Is  not  ex- 
empt from  the  operation  at  a  state  law  reqatrlac 
all  iinnlsi  imairnunr  trslni  tn  ntnp  nf  all  ststlnns 
at  oootttr  seats. 

[No.  840.] 

Amwd  Jfonft  96,  2897.   BeeiM  Jpril  IM, 

im. 

IN  ERROR  to  the  Snpreme  Court  of  tbe 
State  of  Minnesota  to  review  a  jndgmentof 
that  court  aflSrmlog  tbe  judgment  of  tbe  Dis- 
trict Court  of  Pine  County,  Minnesota,  against 
Morris  L.  Gladson.  engineer  of  a  passenger 
train  of  tbe  St.  Paul  ft  Duluth  Railroad 
Company,  convlctlog  bim  of  a  misdemeanor 
for  not  stopping  tbe  train  at  the  ooun^  ant  of 
Fine  county,  as  reqabed  by  a  atatnte  of  Min- 
nesota. Affirmed. 

"SomL—An  toinUreUtU  eornmerce;  regtdatkm  tf: 
power  of  Oongreas.  how  far  exeltulee.— see  note  Co 
Gloaoester  Ferry  Co.  v.  FennsylTanla,  Xh  U& 

Aa  to  power  of  Oongreen  to  regidau  conwnerM.  sea 
notes  to  Olbbona  v.  Osden,  8:  SB,  and  Brown 
Hsryland,  6: 878. 

Aa  to  what  U  diM  prdeeei  of  low,— see  note  to 
Pearson  v.  TewdaD, H:4N. 
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Bee  some  case  below,  S7  HIdq.  890. 

The  facia  arc  BtHted  in  the  opiDioa. 

Meaar$.  Emersoa  HadlsT-  and  Jamet  D. 
Armttrong  tor  plaintiff  In  error. 

Mot*.  H.  w.  CUlds*  Attorocy  Qeoeral 
of  MiooeBOtai  and  A  BdgerUm  lot  de- 
ftadut  in  ornr. 

Mr.  Juadoe  Qmy  ddiTored  tbe  opfailon  of 

the  court: 

This  waa  ■  oomplalDt  to  •  justice  of  the 
peace  of  the  county  of  Pioe  aod  state  of  Uin- 
neaota.  hr  a  paaauiger  on  a  reffular  paaseoger 
train  of  the  St.  Paul  A  Dnlnth  lUnroad  Oom- 
running  between  tbe  cities  of  St.  Paul  and 
4281  Duluth  in  the  state,  ^od  not  being  "a 
train  entering  this  state  from  another  state,  or 
going  from  this,  state  to  aaother  state,  or  a 
tranecontinentaltraiQ,"  against  the  engineer  of 
the  train,  for  not  stopping  it  on  July  22,  1898, 
at  the  station  in  the  TUIage  of  Pine  Citr,  the 
coaoty  seat  of  Plm  county,  as  required  by  the 
statute  of  Minnemte  of  March  81,  1898,  chap. 
60,  by  which  it  was  enacted  as  follows: 

"AM  regular  pasaeoger  trains,  run  by  any 
common  carrier  operating  a  railway  in  tbis 
state,  or  by  any  reralTcr,  agent,  lessee,  or  trus- 
tee of  said  common  carrier,  shall  stop  a  suffi- 
cient leogth  of  time  at  ita  atatlona  at  all  county 
aeata  within  this  state  to  take  on  and  discbarge 
passengers  from  such  trains  with  safely;  and 
any  engineer,  conductor,  or  other  agent,  serv- 
ant, or  employee  of,  or  anylperson  acting  for. 
such  common  carrier,  or  for  any  receiver, 
agent,  lessee,  or  trustee  of  such  common  car- 
rier, who  violates  any  provision  of  this  act.  is 
guilty  of  a  misdemeanor,  and  Is  punishable  by 
a  flue  of  not  less  than  $36  nor  more  than  $100, 
or  by  imprisonment  In  tbe  county  jail  for  not 
less  tfaao  ten  days  nor  more  than  three  months: 
Provided,  however,  that  this  act  shall  not  ap- 
ply to  through  railroad  trains  entering  this 
state  from  any  other  state,  or  to  transconti- 
nental trains  of  any  railroad."  Hlnn.  Laws 
1893.  p.  178. 

The  defendant  was  convicted  before  the  jus- 
tice of  the  peace,  and  appealed  to  the  district 
court  for  the  county.  Upon  tbe  trial  in  that 
court,  the  case  appeared  to  be  as  follows: 

The  St.  Paul  &  Dulutb  Railroad  Company 
was  a  corporation  of  tbe  state  of  Minnesota; 
and  bad  become  vested,  under  tbe  laws  of  the 
state,  with  tbe  lands  received  1^  tbe  state  un- 
der the  act  of  Congress  of  May  6,  1864,  chap. 
79,  "making  a  grant  of  lands  to  the  state-of 
Minnesota  to  aid  in  the  constructloD  of  tbe 
railroad  from  St.  Paul  to  Lake  Superior,"  and 
providing  that  "the  said  railroad  shall  be  and 
remain  a  puUlc  htKbwsw  for  the  use  of  the 
government  of  the  United  States,  free  from  all 
toll  or  other  charge,  for  the  transportation  of 
any  property  or  troops  of  tbe  United  States-," 
that  "tbe  United  States  mall  shall  be  trans- 
ported over  said  road,  under  the  direction  of  tbe 
Post  Office  Department,"  at  ralces  to  be  fixed 
429]*by  Congress  or  by  the  Fostmaster  Oen- 
era];  and  that  "any  railroad  which  may  here- 
after be  constructed  from  any  point  on  tbe 
bay  of  Superiorin  tbe  state  of  Wisconsin  shall 
be  permitted  to  connect  witfa  the  said  railroad. " 
IS  Stat.  at.  Ll  04,  65:  Minn.  Special  Laws 
1866,  chap.  8,  p.  19;  8taU,  Marr,  r.  Lut/ttr,  66 
Minn.  156. 

16$  U.  S. 


Oo  tbe  afternoon  of  July  3,  1893,  the  com- 
plainant was  a  passenger  oo  a  train  of  the 
companT  running  from  St.  Paul  to  Dulutb. 
and  held  a  ticket  for  a  passage  from  Rush  City 
to  Pine  City,  both  being  stations  on  the  line 
between  SL  Paul  and  Dulutb,  and  Pine  City 
being  a  village  of  eight  hundred  inbaWtanto 
and  tbe  county  seat  of  Pine  county;  but,  id- 
though  be  showed  bis  ticket  to  the  conductor, 
tbe  train  was  not  stopped  at  Ptne  City.  The 
train  was  a  fast  express  train,  known  as  "tbe 
limited,"  carrying  passengers  and  ibe  United 
Statss  mail,  running  daily  from  St.  F^nl  to 
Dulntb  only,  stopping  for  wood  and  water  at 
Hinckley,  and  at  railroad  crossings  and  junc- 
tions at  Rush  City  and  elfewhere.  but  not 
scheduled  to  stop  nor  actually  stopping  at  Pine 
City  or  other  staiiooa  on  tbe  way.  Tbe  mail, 
and  about  one  third  of  the  passengety,  oo  the 
average,  were  destined  for  West  ^perior,  and 
wen  transferred  at  West  Dnlnth  io  the  state 
of  Minnesota  to  another  train  of  the  same  com- 
pany running  thence  to  the  cit^  of  West  Su- 
perior in  the  state  of  Wisconsin,  just  across 
tbe  line  between  the  two  states.  To  have 
stopped  the  train  at  Pine  City  would  have 
caused  a  toss  of  time  of  from  five  to  seven  min- 
utes, and  an  expense  of  from  $1.86  to  $1.60. 
Two  passenger  trains  and  a  mixed,  train  passed 
daily  each  way  ov«-  tbe  road  from  8L  Paul  to 
Dulutb,  stopping  at  Pine  City. 

The  defendant,  as  stated  in  his  bOl  of  ex* 
ceptions,  "moved  the  court  for  his  discharge, 
on  Ibe  ground  that  the  statute  under  which 
the  complaint  is  made  is  unconstitutional  on 
its  face,  not  falling  within  the  legitimate  scope 
of  tbe  police  power  of  tbe  state,  consequently 
being  a  taking  of  tbe  property  of  this  railroad 
companv  without  due  process  of  law;  that, 
even  If  it  is  not  unconstitutional  oo  ita  face,  it 
is  unconstitutional  as  applied  to  tbe  train  in 
conlrovenv;  in  the  first  place,  being  an  at- 
tempt on  tne  part  of  the  state  to  regulate  in- 
tetstate  'commerce;  and  secondly,  bdng[430 
an  unlawful  interference  with  and  an  attempt 
to  regulate  the  United  States  mail." 

Tbe  court  denied  the  motion,  and  submitted 
Ibe  case  to  the  jury,  who  returned  a  verdict  of 
guilty,  upon  which  judgment  was  rendered. 
The  defendant  appealed  to  the  supreme  court 
of  the  slate,  which  affirmed  the  judgment.  S7 
Minn.  890.  Tbe  defendant  sued  out  this  writ 
of  error. 

The  prtociples  of  law  which  govern  this  case 
are  familiar,  and  have  often  been  affirmed  by 
this  court.  A  railroad  corporation  created  by 
a  state  is  for  all  purposes  of  local  government 
a  domestic  corporation,  and  ita  railroad  within 
tbe  state  Is  a  matter  of  domestic  cracem. 
Even  when  Ito  load  conueeta,  as  most  railroads 
do,  with  railroads  In  other  statM,  tbe  state 
which  created  the  corporation  may  make  all 
needful  regulations  of  a  police  character  for 
tbe  government  of  the  company  white  operat- 
ing ite  road  in  that  jurisdiction.  It  may  pre- 
scribe tbe  location  and  the  i^an  ot  construction 
of  the  road,  the  rate  of  speed  at  which  ths 
trains  shall  run,  and  the  places  at  which  they 
shall  stop,  and  may  make  any  other  reasonable 
regulations  for  their  management,  in  order  to 
secure  tbe  objects  of  the  incorporation,  and  the 
safety,  good  order,  convenience,  and  comfort 
of  tbe  passengen  and  of  the  pabHc.  All  such 
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regnlttloMan  itrlctly  within  ttiepoUoe  power 
of  ibe  lUte.  Tbey  an'not  In  Uwmiemi  Kg- 
ulatloQs  of  iDterstste  commerce;  Kod  It  is  ovTy 
when  tbey  operate  as  Bucb  lo  the  clrcumBtaDcea 
of  their  appllcattoQ,  aod  coDfli<n  with  tfae  ex- 
preM  or  presumed  will  of  Congresa  exerted 
upon  tbe  same  nibject,  tbat  tbej  can  be  re- 
quired to  clTa  way  to  the  puamoimt  ftutbwlty 
of  the  (^DStltotlon  of  the  tJotted  States. 
»one  T.  Farmer^  Loan  A  T.  Cb.  116  U.  B. 
80ft,  33S,  884  [29:  686.  6451;  Smith  v.  Alabama, 
1S4  V.  S.  405.  481,  483  [Si:  508,  S18,  1  Inters. 
Com.  Rep.  804];  Benmnffion  v.  Oeorgia,  168 
tJ.  8.  2».  808.  817  [41:  166.  170.  1781;  JKw 
Tort,  N.  B.AB.B.09.  Jfiw  T&rK  1S6  U. 
8.  628,  689  {anU,  898.  8M]. 

lo  HiDoesota,  as  Id  other  statM,  the  oonnty 
•eat  of  each  county  la  the  place  ^poloted  tat 
holdlDgtbe  meetiDgs  of  the  county  commission- 
ers and  the  Besstoos  of  the  districl  court,  and 
for  keeping  the  offlcts  of  Ibe  clerk  of  that  court, 
43 11  the  *]udge  of  probate,  the  county  audi- 
tor,  the  county  treasurer,  the  sheriff,  and  the 
naiater  of  deeds.  Mlon.  Gen.  Stat.  18i8,  chap. 
108, 1>»,  148. 174.  18S.  880,  887. 8B8. 

The  legislature  of  the  state  may  welt  treat 
It  fs  one  Important  object  of  establisblDg  a 
railroad  within  the  state,  that  public  officers, 
parties  to  actions.  Jurors,  witnesses,  and  citi- 
sens  generally,  ^ould  be  enabled  the  more 
promptly  to  leacb  and  leave  tiie  centen  to 
which  their  duties  or  bnsloesB  may  call  them. 
To  require  every  regular  passenger  train,  run- 
ning wholly  withta  the  limits  o7  the  state,  to 
atop  at  all  fita^toos  at  county  seats,  directly  lo 
Its  course,  for  the  few  minutes,  and  at  the 
trifling  expense,  needed  to  take  on  and  dis- 
<Aarge  passengers  with  safety,  is  a  reasonable 
exercise  of  the  police  power  of  the  state,  and 
cannot  be  considered  a  taking  of  property  of 
the  company  wiihout  due  process  of  law,  nor 
an  uncoDstitutlonnl  interfereooe  with  interstate 
commerce  or  with  the  transportation  vlt  the 
malls  of  the  United  Stales. 

The  recent  case  of  liUnoiB  0.  B.  Oo.  T.  lUt- 
noU,  BuUer,  168  U.  &  14S  [41:  tO^l.  cited  by 
the  plaintiff  in  error,  was  esaenUally  different 
from  the  present  case. 

In  tbM  esse,  the  statate  of  the  state  of  Dll- 
Doia,  as  construed  and  applied  by  the  supreme 
fwurt  of  the  state,  required  a  fast  train,  carry- 
ing iuterslBte  passengers  and  Ibe  United  States 
mail  from  Chicago  lo  the  state  of  Illinois  to 
I^acea  in  other  states  soutb  of  the  Ohio  river, 
over  an  Interstate  highway  established  by  au- 
thority of  Congress,  to  delay  the  transporta- 
tion of  auch  passengers  and  mails,  1^  turning 
aside  from  the  direct  interstate  route,  and  run- 
ning to  a  station  8^  miles  away  from  a  point 
on  tbat  route,  and  back  agun  to  the  same 
point,  and  thus  traveling  7  mOea  which 
formed  do  part  of  its  coarse,  before  proceeding 
on  Its  way;  and,  as  the  court  observed,  the 
quesilon  whether  a  statute  whlcb  merely  re- 
quired iDleratate  railroad  trains,  without  going 
out  of  their  course,  to  stop  at  county  seats, 
would  be  within  tbe  coDsiituticnal  power  of 
the  stale,  was  not  presented,  and  oould  not  be 
decided,  upon  the  record  in  that  ease.  lOB  U. 
8.  158,  154  [41:  lUl 

But  Id  the  case  at  bar  tbe  train  In  question  ran 
482]  wholly  *w!lhin  the  state  of  Minnesota, 
and  could  have  stopped  at  the  connQr  aeat  of 
lOM 
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Pine  ooonty  without  deviating  from  lu  course; 
and  the  statute  of  Minnesota  expressly  provides 
tbat  "this  act  shall  not  apply  to  tbroui^  railroad 
trains  entering  this  state  from  any  otbo-  stat& 
or  to  transoontinental  tralna  ctf  any  ralinadL 

Mr.  Justice  Brewer  did  not  hear  the  argn- 
ment  and  took  no  part  in  the  decision  ttf  uia 
east. 


S$  PHILIP  HIEN,  AMfoMT. 

0ea&C.BeporCer!s  ed.  MMMJ 

JZuIm  UmiUng  Oe  time  0f  appeaU—appUoMa 
to  a  ooM  abmd}/  decided— HmiUMen  to 
paUnteamt. 

L  Tbe  Court  of  Appeals  at  tbe  District  of  OiMdbs- 
tila  has  ■uthoritr  to  make  roles  llmltltw  tbe  tlnie 
of  taklDg  appeals  to  tbat  oouit  fnnn  tbe  dertslona 
of  tbe  OommlsBloner  ol  Psteau  bj  1 6  of  tbe  aos 
ersatlDr  the  oourt  rtt  8taL  at  L.  481.  ctaap.  T4),  m 
wellasbr  ••asanwoded  bj  the  act  of  Ji^  Wi, 
UH 

L  AmIeHnltioctbetlBeforan  appeal  Is  an*ll- 
oable  to  a  case  already  decided. 

IL  Tbe  two  years*  tlmltatloa  uader  V,  B,  Ber.  Staa. 
liSH,  preaortbedfor  tbeproseouthm  of  appUoa- 
tkns  for  patents,  has  no  relation  to  the  limits 
tlon  OD  appeals  under  1 4B1L 

[No.  16,  OrigioaL] 

Argnti  Mamk      1S97.    DeeM  AprQ  i*. 

im. 

APPLICATION  tat  a  writ  of  maudamna 
commanding  the  Court  of  Appeals  of  tbe 
District  of  Columbia  to  bear  and  determine 
the  appeal  of  Philip  Hien  from  a  decision  of 
the  Commissioner  of  Patents  in  a  patent  case. 
Writ  denied. 

See  same  case  below,  84  Wash.  L.  Ben.  887, 
35  Wash.  L.  Rep.  8. 
The  facts  are  stated  in  the  opinion. 
Meatra.W.  H.  lUnsUtM  and  F.  W.  BMer, 
Jr.,  for  petitioner. 

Jfr.  w.  A.  Kecnsth  ftw  respcndenta,  hj 
special  leave; 

Mr.  Chief  Justice  PnUup  deUvend  tba 

opinion  of  tbe  court: 

Tbe  Commissioner  of  Patents,  in  an  Interfer- 
ence proceeding  between  ^itlp  Hicn  and  one 
William  A.  Puogs,  awarded  priori^  of  the  in- 
vention in  controversy  to  Pungs,  June  9, 18M. 
Hien  gave  notice  to  the  Commtssiooer  March 
18,  1896,  of  an  appeal  from  his  decWon,  under 
U.  8.  Bev.  Stat  g  4818,  of  the  oourt  of  appeala 
for  the  District  of  ddumUa,  and  filed  his  netl- 
Hon  of  appeal  lo  that  court,  *Jane  8,  [433 
1896,  whfcb  was  dismissed  on  tbe  8d  day  of  th« 
following  December  because  the  ap[Ka]  waa 
not  taken  within  the  time  prescribea  by  tbe 
rules  of  tbe  court.  84  Wash.  L.  Kepw  887. 
December  12, 1896,  Hien  moved  tbat  his  appeal 
be  reinstated  on  the  ground  that  tbe  court  of 
appeals  had  oo  authoHty  to  make  tbe  rules  in 
question, which  was  denied.  86  Wash.  L.Bep.  8. 
Hien  then  applied  to  this  court  fw  leave 
to  flie  a  petition  for  a  writ  of  mandamua;  leave 
was  granted;  the  petition  filed;  and  a  rule  to 
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tH>w  came  entered,  to  which  retoro  was  duij 
tad«. 

Section  780  of  the  ReTiaed  Statntea  of  the 
Hstiict  of  Columbia,  tpfffoved  June  28,  1874, 
eads: 

"Sec  780.  The  sopreme  court,  altting  In 
anc,  ahall  have  juriMieUon  of  and  shall  bear 
nd  deteimloe  all  appeals  from  the  decisions 
f  the  Commissioner  of  Patents,  in  accordaoce 
ritb  the  proTlsiona  of  §g  4911  to  4915,  ioclu- 
ive,  of  chapter  1,  tltie  W.  of  the  Berised  Statr 
Ltes,  'Patents,  Trademarks,  and  Copyrights.'" 

The  seciioDS  of  the  Revised  Statutes Uiusie- 
erred  to  are  as  follows: 

"tJect.  4811.  If  such  party,  except  s  party  to 
la  fnterfereoce,  is  dissatisfied  with  the  decision 
>f  tbe  Commissioner,  he       QPG!^  ^ 
>Teme  court  of  the  jMstrlct  of  Columbia,  sit- 
ing in  banc. 

**8ee.  4913.  When  an  appeal  Is  taken  to  the 
rapreme  court  of  the  Distrkst  of  Columbia,  tbe 
ippellaBt  shall  gin  notice  thereof  to  the  Com- 
AiwIoiieT,  and  file  tn  the  l^ttent  OfBce,  within 
nich  time  u  the  Commissioner  shall  snnoint, 
tils  reasMS  ot  apFwal,  q>eciflcaU7iset  f  oiih  in 
writing. 

"8ec.  4018.  The  court  shall,  before  hearing 
roch  appeal,  glVB  notice  to  the  Commissioner 
of  tbe  time  and  piece  of  tbe  hearinfi^  and  on 
receiving  such  notice  the  Commissioner  shall 
give  notice  of  such  time  and  place  in  such  man- 
ner aa  tbe  court  may  prescribe,  to  all  parties 
who  appear  to  be  Interested  therein.  The  party 
appealing  sball  lay  before  tbe  court  certified 
copies  of  all  tbe  original  papers  and  evidence 
in  the  case,  and  tbe  Commissioner  shall  furnish 
434]  the  court  with  the 'grounds  of  his  deci- 
ak>n,fall7  set  forth  in  writing,  toucblng  all  tbe 
points  iDTolved  by  tbereasons  of  appeal.  And 
at  the  request  of  any  party  Interested,  or  of  the 
court,  tbe  Commissioner  and  the  examiners 
may  be  examined  under  oath,  in  explanation 
of  the  principles  of  the  thing  for  which  a  pa- 
tent la  demanded. 

'*6ec.Ml4.  The  court,  on  petition,  shall  hfar 
aod  determine  such  appeal,  and  revise  the  de- 
cialon  appealed  from  in  a  snmmary  way,  on  the 
evidence  produced  before  tbe  Commissioner, 
at  such  early  and  convenient  time  as  tbe  court 
may  appoint;  and  tbe  revision  shall  be  confined 
to  the  points  set  forth  in  the  reasons  of  appeal. 
After  hearing  tbe  ease  tbe  court  shall  return 
to  tbe  Commissioner  e  certificate  of  Its  pro- 
ceedings aod  decision,  wblch  shall  be  entered 
of  record  In  tbe  Patent  Office,  and  shall  gov- 
ern the  further  proceedings  In  tbe  case.  But 
no  opinion  or  decision  of  the  court  in  any  such 
case  shall  preclude  any  person  interested  from 
the  right  to  contest  the  validity  of  such  patent 
in  any  court  wherein  the  same  may  be  called 
in  fiuestion. 

"Sec  491S.  Whenever  a  patrat  on  applica- 
tion Is  refused,  either  by  the  Commissioner  of 
Patents  or  by  the  supreme  court  of  tbe  District 
of  Columbia  upon  appeal  from  tbe  Commis- 
sioner, the  applicant  may  have  remedy  by  bill 
in  equity;  and  the  court  having  cognizance 
thereof,  on  notice  to  adverse  parties  and  other 
due  proceedings  had,  may  adjudge  that  such 
applicant  is  entitled,  according  to  law,  to  de- 
ceive a  patent  for  his  invention,  as  specified  In 
Ilia  claim,  or  for  any  part  thereof,  as  tbe  facts 
in  tbe  case  may  appear.   And  stuih  adjudica- 
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tion,  if  it  be  in  fnvor  of  tbe  right  of  the  appll- 
cant,  shall  authorize  tbe  Commission  to  issue 
such  patent  on  the  applicant  filing  In  the  Pa- 
tent Office  a  copy  of  the  adjudication,  and  oth- 
erwise complying  with  tbe  requirements  of 
law.  In  ail  cases,  where  there  u  no  opposing 
par^.  a  copy  of  tbe  bill  shall  be  served  on  the 
Commissioner;  and  all  tbe  expenses  of  the  pro- 
ceeding sball  be  paid  by  tbe  applicant,  whether 
tbe  final  decision  is  in  bis  favor  or  not." 

Sections  6  aod  9  of  tbe  act  to  establish  the 
court  of  appeals  *for  tbe  District  of  Co-r430 
lumbia,  approved  Februarv  9, 1898  C87  StaL  at 
L.  484,  chap.  74),  provided: 

"Sec.  8.  That  the  said  court  of  appeals  shall 
establish  a  term  of  the  court  during  each  and 
eveiT  month  in  each  year  excepting  the  months 
of  July  and  August,  and  it  Bbalt  make  such 
rules  Snd  regulations  as  may  be  necessary  and 

S roper  for  tbe  transaction  of  the  business  to  be 
rougbt  before  it,  and  for  the  time  and  method 
of  tbe  entry  of  appeals  and  for  giving  notice 
of  appeals  thereto  from  the  supreme  court  of 
the  District  of  Columbia,  aod  such  other  rules 
and  regulations  as  maybe  necessary  and  proper 
in  tbe  premises." 

"Sec.  9.  That  the  determination  of  appeals 
from  the  decision  of  tbe  Commissioner  of  Pa- 
tents, now  vested  in  tbe  general  term  of  the 
snpreme  court  of  the  District  of  Columbia,  In 
pursuance  of  the  provisions  of  g  780.  of  tbe 
Kevised  Statutes  of  the  United  States  relating 
to  tbe  District  of  Columbia,  shall  hereafter  be 
and  the  same  is  hereby  vesied  in  the  court  of 
appeals  created  by  this  act;  aod  in  addition, 
any  party  agerieved  by  a  decision  of  tbe  Com- 
missioner of  Patents  In  any  interference  case 
may  appeal  therefrom  to  said  court  of  ap- 
peals." 

By  tbe  act  of  July  80, 1894  (28  Stat  at  L.  160, 
chap.  172),  §  6  was  amended  so  aa  to  read  as 

follows: 

"Sec.  6.  That  aald  court  of  appeals  shall  es- 
tablish by  rule  of  court  such  terms  of  the  court 
in  each  year  as  to  it  may  seem  necessary.  Av- 
vided,  hoteever.  That  there  shall  be  at  least  three 
terms  in  each  year,  and  It  shall  make  such  rules 
and  regulations  as  may  be  necessary  aod  proper 
for  tbe  transaction  of  Its  business  and  tbe  tok- 
ing  of  appeals  to  said  court." 

The  court  of  appeals,  June  S,  1898,  {ffomul- 

S ted  a  set  of  rule%  among  whioi  were 
»e: 

"Rule  9 — 1.  No  order.  Judgment,  or  decree 
of  the  supreme  court  of  tbe  District  of  Colum- 
bia, or  of  soy  justice  thereof,  shall  be  reviewed 
by  the  court  of  appeals,  unless  the  appeal  sball 
be  taken  within  twenty  days,  Sundays  ex- 
cluded, after  tbe  order,  judgment,  or  decree 
complained  of  shall  have  been  made  or  pro- 
nounced." 

"Rule  19—6.  Tbe  appeals  from  the  [436 
Commissioner  of  Patents  shall  be  subject  to 
all  tbe  rules  of  this  court  provided  for  other 
cases  therein,  except  where  such  rules,  from  the 
nature  of  the  case,  or  by  reason  of  special  pro- 
visions Inconsistent  therewith,  are  not  applica- 
ble." 

The  Commissions  of  Patents  issued  an  or- 
der  May  16,  1694.  that  "alt  examiners  are 
hereby  directed  to  withhold  from  Issue  tbe  ap- 
plication of  tbe  prevailing  party  in  interference 
cases  for  thir^  days  from  the  date  of  final  is- 
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•lie  In  order  thnt  to  appeal  may  be  tnlcea  to  the 
court  ot  appeals  of  tlieDiatrict  of  Columbia, if 
desired."  The  order  was  published  in  tbe  Of- 
ficial Oazetia  of  June  6,  1804.  67  FaL  Off. 
Oaz.  1196. 

The  court  of  appeals  proniulgated  a  new  aet 
of  rules  September  29, 1894.  of  which  Rule  20 
related  to  appeals  from  the  CommisBioaer  of 
Pateols.  tbe  second  subdivisiOD  reading  thus: 

"20—2.  The  appellant,  upon  comp^tng  with 
the  ptecediDg  sectloo  of  this  role,  ihall  file  In 
tbe  case  a  petition,  addresKd  to  tbe  court,  in 
which  be  shall  briefly  set  forth  and  show  that 
be  has  complied  with  tbe  requirements  of  U. 
8.  Rev.  Sut.  §g  4912,  4918.  to  entitle  bhn  to 
an  appeal,  and  praying  that  bis  appeal  may  be 
heard  upon  and  for  tb^  reasons  a^gned  there- 
for to  tbe  Commissioner;  and  laU  appeal  shdl 
be  taken  wlibin  forty  days  from  tbe  date  of 
the  ruling  or  order  appealed  from,  and  not 
afterwaroB." 

Tbe  order  of  Hay  16.  1894,  was  modified  by 
tbe  CommisaioDer,  April  27,  1896,  so  as  to  di- 
rect tbe  examiners  to  withhold  from  Issue  the 
application  of  the  prevailing  party  tn  interfer- 
ence cases  for  forty-five  dayi  from  the  date  of 
tbe  final  decision. 

Tbfl  contention  la  that  the  conrt  of  appeals 
of  the  District  of  Columbia  was  wltbont  au- 
thority to  promulgate  a  rule  limiting  tbe  time 
of  taking  appeals  from  tbe  decisions  of  tbe 
Commissioner  of  Patents;  and  that,  by  anal- 
ogy, two  years  were  allowed  therefor  in  view 
olV.  B.  Rev.  Stat,  g  4804. 

Tbe  general  rule  nndoabtedly  b  that  ooorti 
of  justice  possess  the  lobf^rent  power  to  make 
437Jsnd  frame  reasonable  rules  *aot  conflict- 
ing with  express  sttitule;  but  apart  from  that 
we  think  it  clear  that  the  court  of  appeals  was 
duly  authorized  by  g  6  of  the  act  creating  the , 
court,  as  well  as  by  g  6  as  amended  by  the  act 
ta  July  80, 1894,  to  make  rules  limiting  tbe  time 
taking  appeals  to  the  court  from  tbe  decisions 
of  the  CommlBsfoner  of  Patents.  Since  by  g  9  of 
tbe  court  of  appeals  was  Tested  with  authority 
to  review  such  decisions,  we  do  not  think  it 
can  properly  be  held  that  under  the  original 
act  the  aatborl^  in  respect  of  appeals  was  lim- 
ited only  to  appeals  from  the  supreme  court 
of  tbe  DistritA  of  Columbia,  or  to  the  conduct 
of  appeals  after  they  had  come  before  tbe  ap- 
pellate court. 

Of  the  rules  of  June  8,  1898,  rule  19  Is  to  be 
read  with  rule  9  as  limiting  the  time  ot  ap- 

Ssals  to  the  court  from  the  decisions  of  the 
ommissioner  to  twenty  days,  exclusive  of 
Sundays,  which  time  was  enlarged  to  forty 
di^s  by  rule  SO,  promulgated  September  29, 
1694,  the  rule  spedflcally  declaring  that  such 
appeals  could  not  be  taken  after  the  eapfration 
of  tbe  time  prescribed. 

And  if  the  original  act  were  not  so  compre- 
hensive as  above  indicated,  tbe  result  would  be 
the  same  under  tbe  amendatory  act,  in  respect 
of  tbe  power  Imparted  by  which  there  can  be 
qo  question.  The  petitioner  complied  neither 
with  tbe  rule  of  June  5,  1893,  nor  with  tbe 
rule  of  September  29.  1894,  and  if  not  gov- 
erned by  tbe  former  was  otttaloly  subject  to 
tbe  latter,  for  although  this  was  promulnted 
after  the  decMon  ot  uie  Commissioner  of  Pat- 
ents in  tbe  ease,  the  court  of  appeals  was  quite 
right  In  holding  that  "the  right  ot  appeal  la 
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not  a  vested  right  that  may  not  be  altered  by 
statute,  or  by  rule  of  court  made  io  pursuanco 
of  statutory  authority  to  enact  such  rules." 

In  compliance  with  U.  8.  Rev.  Stat.  %  4919, 
HIen  gave  notice  to  tbe  Commissioner  ot  Pa- 
tents, under;  date  Hay  19,  1896,  of  an  appeal 
from  his  decision  to  the  court  of  appeals,  and 
filed  hfs  petition,  under  the  rule,  on  June  3, 
These  inmieedlogB,  if  they  had  been  in  ttnte, 
amounted  to  tbe  taking  of  an  anwal,  but  aa 
tb^  were  not  initialed  and  prosacbted  wUUa 
tbe  time  limited,  they  were  fneffeetual.  Wa 
have  *no  doubt  that  the  court  of  nppniln[lBO 
bad  authority,  in  regulating  tbe  taking  ot  ap> 
peals,  to  limit  the  time  in  which  the  ooodttlons 
of  such  taking  bad  to  be  performed;  and  that 
there  was  no  restrictloa  tberemi  by  reaim 
U.  6.  Rev.  Stat.  %  4894,  as  coatendcd. 

miat  section  Is  as  follows: 

"Sec.  4804.  Alt  applications  for  patent! 
shall  be  completed  ana  prepared  for  examina- 
tion within  two  years  after  tbe  filing  of  the  ap- 
pIIcatioD,  and  in  default  thereof,  or  upon  f^ 
ure  of  the  applicant  to  prosecute  the  sam« 
within  two  years  after  any  action  therein,  of 
which  notice  shall  have  been  given  to  tbe  19- 
plicant,  they  shall  be  regarded  as  abaodoaed 
by  the  parties  thereto,  unless  It  be  shown  to 
the  satisfaction  of  the  Commisdoner  of  Patenta 
that  such  delay  was  unavoidable." 

This  baa  00  relation  to  tbe  limitation  on  ap- 
peals under  g  4911,  but  has  reference  solely  to 
the  abandonment  of  an  application  by  failure 
to  prosecute  iL 

Id  Oandgr.  MMU,  19t  U.  S.  489  HtO:  12233. 
which  was  a  bill  in  equity  under  U.  S.  Rev. 
Stat,  g  491S,  to  obtain  an  adjudication  in  favor 
of  tbe  granting  of  a  patent,  we  held  that  whilo 
such  a  proceeding  was  a  suit  according  to  the 
ordinary  course  of  equity  practice  and  proced- 
ure, and  not  a  technical  appeal  tnm  the  Pa- 
tent Office,  oonfloed  to  tbe  case  as  made  in  Uie 
record  of  that  office,  yet  that  the  requirement 
of  %  4894  that  the  application  should  be  re- 
garded as  abandoned  if  the  applicant  failed  to 
prosecute  the  same  within  two  years  after  any 
action  therein,  of  which  sotioe  should  have 
been  ^voi  him,  noleas  it  were  "shown  to  the 
satlstMttoD  of  the  Oommlsstooer  of  Patenta 
that  sudi  delay  was  unavoidable,"  was  appli- 
cable, and  that  the  court  could  not  adjudge 
that  tbe  applicant  was  entitled,  "according  to 
law,  to  receive  a  patent,"  unless  be  showed  to 
the  satisfaction  ot  tbe  court  that  the  dday 
of  two  years  "was  unavoidable,  under  an  alle- 
gation to  that  effect  in  tbe  bUl."  It  was  held 
that  tbe  bill  in  equity  was  tub  modo  a  branch 
of  tbe  application  for  the  patent,  and  was  gov- 
erned ay  the  rule  as  to  laches  and  delay  de- 
clared by  g  4894.  But  this  had  nothias  to  do 
with  the  time  within  which  an  appeal  from 
tbe  Commissioner  *of  Patents  must  be  [439 
taken,  but  mnely  decided  that  a  bUl  In  equity 
under  g  4915  would  be  defeated  where  the  ap- 

Slication  bad  been  ^ndoned  In  the  Patent 
ifBce  under  g  4894. 

The  bill  in  equity  provided  for  by  g  15  to 
wholly  different  from  the  proceeding  by  appeal 
from  the  decision  of  the  CommiBsioner  under 
consideration  in  this  case.  The  one  is  Id  the 
exercise  ot  original,  the  other,  ot  appellate,  Ju- 
risdiction. 

The  court  onder  g  4014,  on  petltloB,  b  to 
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Rnd  determiDe  the  appeal  aod  to  revise 
be  deciatoD  appealed  from  id  a  summary  way 
'upOD  tbe  eTidence  produced  before  tbe  Com- 
aisaioner,  at  sucb  early  and  cODveiiient  time 
LS  tli«  court  may  appofnt;  aod  tbe  rerlsion 
ihall  be  coDfloed  to  tbe  points  set  fortb  In  tbe 
-easoDs  of  appeal." 

Section  4918  provides,  aa  to  tbe  remedy  by 
Dill  in  equity,  that  "tbe  court  baving  cogni- 
caoce  thereof,  oo  notice  to  adverse  parties  and 
otber  due  proceediogs  bad»  may  adjudge  that 
Bucli  applicant  il  enutled,  according  to  Taw,  to 
receive  a  patent  for  his  iDventloa  as  qwdfled 
in  bis  cl«m.  or  for  any  part  thereof,  n  Um 
facta  in  the  case  may  app^." 

In  ButUnearth  t.  Vnit^  State*,  113  U.  S. 
GO,  61  [28:  656,  660],  this  court  dlstingnUbed 
the  proceeding  by  bill  in  equity  under  g  4919 
from  an  appeal  under  g  4611.  and  said:  ^Tbts 
meana  a  proceeding  in  a  court  of  the  United 
Slates  having  original  equity  Jurisdiction  un- 
der tbe  patent  laws,  according  to  tbe  ordlaary 
course  of  equity  practice  and  procedure.  It  is 
not  a  technical  appeal  from  the  Patent  Office, 
Uke  that  authorized  in  g  4911,  confined  to  tbe 
<»se  M  made  in  tbe  record  of  that  office,  but  ia 
Drepared  and  heard  upon  all  competent  evi- 
dence adduced  and  upon  the  whole  merits." 

This  being  so,  g  4ti94  was  Inapplicable,  and 
the  power  of  the  court  of  appeals  to  limit  tbe 
time  of  appeal  wai  not  affected  tberetv- 
Writ  denied. 


•MO]  FIRST  NATIONAL  BANE  OP  AB- 
ERDEEN. Plff.  in  Err., 

V. 

COUKTY  OF  CHEHALI8  and  J.  H.  Carter, 
u  Treasurer  and  a  offi^  Gcdlector  of  Taxes 
of  Said  County. 

0ee&aBeporter1ed.  tM-im 

State  deeiiion— payment  by  a  bank  of  tax  on  itt 
ttaek—diammtnatitm—legiU  eonclution. 

1.  Tilts  court  li  hound  bf  tbe  Judsmeotof  the  su- 
preme  court  of  a  state  to  tbe  mere  matter  of  the 
cocstruotion  of  a  state  law. 

S.  A  etatutoiT  appointment  of  a  national  bank  to 
par-  as  agmt  of  tbe  stockbcddprs,  a  ta?i^  assessed 
upon  Its  capital  stoi^  Is  not  looonslsteDt  with  tbe 
Federal  law  pertalniag  to  oatfonal  banks. 

9.  Tbe  omission  from  taxation  of  Invegtmenta  by 
Individual  dtiseas  In  loans  and  securities,  and  of 
moneyed  capital  lavested  tn  stocks  aod  bonde, 
does  not  make  tbe  taxation  of  tbe  ebares  of  capi- 
tal stock  to  a  national  bank  in  rolld  aa  an  unfair 
dhtcrlmiDatlon  afratnst  tbe  latter,  unless  it  is 
ebown  that  the  moDey  Invested  In  tbe  property 
which  la  not  assessed  oonoes  Into  oompetitloB 
-  with  tbe  business  of  natfonal  banks. 

4.  An  allegation  that  Investments  were  "taxable 
capitHl."  without  describing  their  character.  Is 
an  avexment  In  the  nature  of  a  legal  oonoluslon. 

[No.  88.] 

Arswd  Apra  S0»  1396.    Dteided  AprU  U, 
1S97. 


rl  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Wasbiugton  to  review  a  judgment 
of  that  court  affirming  tbe  judgment  of  tbe 
Superior  Court  of  said  State  for  the  'County  of 
Cbeballs  In  favor  of  the  defendants,  tbe  County 
of  Chebalis  et  at,,  in  an  action  brought  by  the 
First  National  Bank  of  Aberdeen  to  enjoin  de- 
fendants from  levying  upon  tbe  property  of 
complainant  for  Uie  purpose  of  collecting  a 
tax  upon  tbe  shares  of  ita  capital  stock.  Af- 
fimud. 

See  Bame  case  bdow.  6  Wash.  61 

Statement  bv  Mr.  Justice  Shirast 
Tbe  First  National  Bank  of  the  city  of 
Aberdeen,  state  of  Washington,  a  banking  cor- 
poration organized  under  Uie  national  banking 
laws  of  tbe  United  States,  filed  its  complaint 
In  the  superior  court  of  the  said  state,  for  the 
county  of  Chebalis,  Hay  16, 1892,  against  the 
county  of  Chebalis  and  J.  21.  Carter,  as  «s 
o0eio  tax  collector  of  tbe  county,  seeking  to 
enjoin  the  defendants  from  levying  npon  tbe 
safes,  time  locks,  and  other  personal  proper^ 
of  tbe  complainant,  for  the  purpose  ol  otulect- 
ing  a  tax  upon  tbe  sluircs  of  Its  capital  stock. 
The  defendania  demurred  to  the  complaint 
uid  tbe  demurrer  having  been  sustained,  and 
the  complainant  having  refused  to  amend  iu 
complaint,  judgment  was  entered  in  the  said 
court.  *Sep!ember  IS,  1893,  in  favor  of  [441 
tbe  defendants.  The  complainant  took  the  case 
upon  writ  of  error  to  the  supreme  court  of  the 
state,  where  the  Jodgment  was  affirmed.  6 
Wash.  64.  Tbe  complainant  then  sued  oat  a 
writ  of  error  brindag  tbe  case  here. 

The  essential  allegations  of  the  complaint 
were  that  thecapital  stock  of  the  bank  consisted 
of  BOO  shares  of  flOO  each;  that  all  of  tbe 
stock  was  paid  up,  and  was  owned  In  part  by 
citizens  of  the  state  of  Washington  resident 
therein,  and  In  part  by  citizens  St  tbe  United 
States  residing  outside  of  tbe  state;  that  tbe 
assessor  of  tbe  said  couuty  was  charged,  under 
the  provisions  of  an  act  of  tbe  legislature  of  tbe 
said  state,  approved  March  9,  1891,  entitled 
"An  Act  to  Provide  for  tbe  Assessment  and 
Collection  of  Tsxea  in  the  State  of  Washington 
and  Declaring  an  Euiergeocy,"  with  tbe  duty 
of  preparing  an  assessment  roll  of  all  tbe  prop- 
erty subject  to  taxation  in  tbe  said  county,  aa 
owned  and  there  subject  to  taxation  on  April 
1,  1891;  tbat  thereupon  the  assessor  proceeded 
to  make  out  an  assessment  roll,  wherein  be 
listed  to  the  complainant,  as  owner  thereof,  all 
of  its  capital  stock,  and,  though  informed  by 
the  complainant  of  tbe  residence  of  each  of  the 
stockholders,  and  of  the  amount  of  stock  held 
by  each  of  them  on  April  1,  1801,  assessed  toe 
capital  stock  tn  eotido  to  tbe  complainant  aa 
owner  thereof,  at  a  total  valuation  of  $50,000; 
tbat  upon  tbe  said  assessment  tbe  defendant 
Carter,  as  treasurer,  was  officially  directed  to 
collect  from  the  complainant  a  tax  In  tbe 
amount  of  $686.35;  that  tbe  tax  not  having  been 
|Mid,  tbe  said  defendant,  as  treasurer,  on  March 
1,  1892,  declared  the  same  delinquent,  and 


Nora— .As  toAreet  tAcecsee  note  to  Scholey  v. 
Bew.Z8:9B. 

That  tamtion  of  stock  or  tfiarsa  tn  eorporation 
(loesnot  impair  oblii^aUon  of  eontraeta;  taxation  of 
Oiareaof  national  bank*  and  otlur  corporation*,— 
tee  note  to  f  rovldenoe  Bank  v.  BilUnffs.  7:  SBB. 


AximiieUm  or  statement  in  pleadingB,  eoneTuiftK, 
andeimnotbe  amtfadlettd  bireefdencs;  ;l«dln0  qT 
referee  contrary  to,eannot  U  tusta(n«d,~ses  note  to 
ITVerranv.  Taylor,  ftfll  -  - 
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tdded  therato  a  certaio  ram  by  waj  of  penal^ 
for  Don^ymeDt,  and  a  certain  mm  aa  interest, 
and  was  aboat  to  proceed  to  collect  the  total 
amount,  being  9787.S!2,  bj  lerjiug  upon  the 
aafea,  time  locks,  and  other  property  oKd  by 
the  bank,  and  that  if  be  were  permitted  so  to 
do,  the  oomplainant  would  suffer  Irreparable 
injury.  That  on  April  1, 1881,  there  existed 
In  the  said  oonoty  moneyed  capital,  other  than 
that  invested  in  shares  of  stock  of  national 
bulks  and  banking  business,  owmd  by  citizens 
442]of  the  state  resident  in  that  "county,  and 
dwtc  invested  In  loans  and  securities  owing  by 
Giber  citizens  of  the  state  residing  In  the  coun- 
ty,  exceeding  the  sum  of  $387,400;  that  there 
existed  in  the  slate  moneyed  capital  owned  by 
citizens  of  the  state  who  were  residents  of 
other  counties  Ibereof  (aside  from  the  capital 
loTested  in  banks  and  banking  busloessi.  In- 
vested lo  loans  and  securities  owing  citlieiia 
of  Uie  state  residing  to  coantles  other  than  the 
county  aforesaid,  exceeding  the  sum  of 
914,000.000:  that  tbe  total  capitalization  of 
oatloaal  banks  located  In  the  state  was  tbe  sum 
of  97,000.000  and  the  total  capitalization  of 
banks  Uieia  located,  incorporated  under  the 
laws  of  thealale,  tht  som  of  $4,000,000;  that 
large  UDOUots  M  mooeyed  capital  were  Invested 
in  the  stata,  by  redilenU  thereof,  fn  the  stocks 
and  bonds  of  insurance,  wharf,  and  gas  com- 
panies, whlcb  amounts,  together  with  all  tbe 
moneyed  capital  above  mentioned,  made  aa 
aggregata  of  at  least  924,000,000;  that  these 
facts  were  well  known  to  the  sevenl  assessors 
and  other  taxing  officers  throoffhoot  tbe  stata. 
but  that  tbe  moneyed  capital  referred  to,  other 
than  tbe  said  capital  of  the  national  and  state 
banks,  was  purposely  omitted  from  assessment 
and  taxation  in  pursuance  of  an  agreement 
entered  into  Ijefore  April  1,  1891,  between  tbe 
assessors  of  tbe  several  counties,  based  upon 
an  opinion  rendered  by  the  attorney  general  of 
the  state,  advMng  such  omis^on.  That  tbia 
omludon  necessarily  operated  as  a  discrimina- 
tion in  favor  of  the  other  moneyed  capital  in 
the  hands  of  individual  citizens  of  the  state  and 
against  shares  of  stock  of  tbe  national  banking 
corporations  located  wttbln  the  state,  and  neces- 
sarily resulted  In  the  taxation  of  the  shares 
of  the  national  banks  at  a  greater  rate  than 
other  moneyed  capital  In  the  hands  of  tbe 
tndlvMiMl  citizens  of  the  state. 

JMessrv.  Jamaa  B.  How^  Evgen$  M. 
Oarr,  Harold  Pretton,  and  M.  J.  Ooeann,  for 
^intifl  In  error: 

The  aupreme  court  of  the  state  of  Washing 
ton  erred  in  boldiog  that  plaintiff's  complaint 
did  not  show  that  plaintiff's  capital  had  been 
taxed  Id  violation  of  tbe  Constttutlon  of  the 
United  States  and  of  D.  8.  Rev.  Stat.  %%  6214, 
5219. 

OhvrehiU  v.  UUea  {"  Van  Allen  t.  Auetwn^X 
70  U.  8.  8  Wall.  S78  (18: 229);  BradUv  v. 
lUinoi*.  71  U.  8.  4  Wall.  450  (18:  488);  Fint 
Nat.  Bank  t.  Kentvekv,  76  U.  8.  9  Wall.  868 
<19:701);  POtU  v.  MeOraw,  8  Wash.  A» 
ton  T.  Beai,  61  Fed.  Rep.  SOS,  Afl'd  55  Fed. 
Rep.  26. 

'The  asflessroent  complained  of  by  tbe  plsln 
tiff  in  said  action  was  an  assessment  in  toiido 
to  tbe  plaintiff  as  tbe  owner  of  the  whole  Dum> 
ber  of  shares  of  lu  capital  atock  and  amounted 
1070 
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to  the  assesnneot  and  taxation  of  the  capital 
of  the  plaintiff,  and  was  in  contravention  of 
the  CoostitoUon  of  the  United  States  and  of 
U.  8.  Rer.  StaLfig  0314,  6919.  and  the  ni- 

Ereme  court  of  wuhiogton  nrcd  in  not  ao 
olding. 

Oovinfftfin  Oib/  Nat.  Bank  t.  OoHngt&n.  21 
Fed.  Rep.  484;  OsDom  v.  Bankcf  United  State*, 
23  U.  8.  B  Wheat.  788(6: 204);  MereaniOe  Nat. 
Bank  v.  New  Tork,  28  Fed.  Rep  776;  Nev 
Tork  T.  Weattr.  lOO  U.  6.  68»-S48  (25:  705, 
706):  Boger  v.  Bouer,  118  U.  8.  688  (28: 1089); 
Wamon  v.  Fint  Nat.  Bank  107  Ind.  206;  Ma- 
guire  T.  Board  of  Bevenva  d  B,  Comn.  71  Ala. 
401;  Ftrtt  Nat.  Bank  v.  Richmond,  89  Fed. 
Rep.  800:  National  Bank  v.  Biehtnond.  42 
Fed.  Rep:  B77;  Firtt  Nat  Bank  v.  PUher,  4S 
Kan.  TM;  Ooain*  v.  Chicago.  4  Biss;  479;  MO- 
Ur  v.  Firtt  Nat.  Bank,  40  Ohio  St.  424. 

The  sapreme  cotirt  of  tbe  state  of  Wasfaisg- 
ttm  emti  In  not  holding  that  the  oompblnk 
showed  that  the  taxation  of  tbe  shares  of  cap- 
ital stock  of  the  plaintiff  was  at  a  greater  rate 
than  was  assessed  upon  other  moneyed  capital 
In  the  bauds  of  individual  citizens  of  tbe  state 
of  Wubiogtoo,  and  therefore  was  void,  under 
n.  S.  Rev.  Stat  %  0919. 

Itaam  v.  Belland,  4  Wash.  M;  Soger  t. 
Boyer,  118  U.  8.  689  (28:  1089):  MereantiU 
Nat.  BankT.  New  Tork,  181  U.  8. 18S1SO:  896): 
Waal'ington  Nat.  Bank  v.  King  County,  9 
Wash.  607. 

That  tbe  mooeyed  capital  omitted  from  taxa- 
tion waa  other  mon^in  eafritid  in  the  hands 
of  indivldvMl  citizens,  within  tbe  meaning  of 
U.  S.  Rev.  Stat  %  6210,  is  clear. 

Btger  V.  Bomr,  supra;  Talbott  r.  Silver 
Bow  County  Gomre.  139  U.  8.  486  (85:  210h 
Waaaon  v.  IVret  Nat.  Bank.  107  Ind.  206;  Ma- 
guire  T.  Board  ef  Beeenve  <9  R,  Omnn.  71  Ala. 
401. 

Such  omisdon  resulted  in  tbe  taxation  of 
tbe  shares  In  national  banks  at  a  rate  greater 
than  that  Imposed  on  other  moneyed  capital  in 
tbe  bands  of  individual  cltlzena. 

Albany  County  Super:  v.  StanUy,  106  U.  S. 
817,  818  (26: 1121);  Pelton  v.  Oommtreiai  Nat. 
Bank.  101  U.  S.  143  (26:901):  OummingM  r. 
MerehanUt  JSTaU  Bank,  101  D.  S.  158  (25:  908); 
Fint  Nat  Bank  T.  Undtag,  45  Fed.  Rep. 
630:  Paget  Bound  Nat.  Bank  t.  King  County, 
57  Fed.  Rep.  488;  Andrme  T.  King  Ooun^, 
1  WaHh.  46. 

This  would  be  true  even  though  the  rerenoa 
law  of  this  state  forbade  such  omission. 

Firtt  Nat.  Bank  v.  Luea*  Obunto.  86  Fed. 
Rep.  749;  Tick  War.  Bgpkint.  11817.  8.809 
(80:220). 

Me$ar$.  Jamea  A.  Haifht,  Assistant  At- 
torney General,  and  W.  C.  Jonas,  Attorney 
Oeoeral,  of  the  slate  of  Washington,  for  do- 
fendanta  lo  error: 

Tbe  point  of  tbe  violation  of  the  f^eral 
Constitution  cannot  be  raised  In  this  court,  not 
bavlog  been  raised  in  tbe  court  below.  Tbo 
"title,  right.privilege.  or  immunity"  contended 
for  tbe  plaintiff  in  error  was  not  ''claimed 
under  the  Constitution  of  the  United  States," 
nod  tbe  decision  of  tbe  court  was  not  against 
a  "title,  right,  privilege,  or  Immunity"  so 
claimed. 

£t  parte  Spita.  188  U.  8. 181. 181  (81 : 80, 91); 
AvnrtT.  Bdpkina,  184  U.  8.  624  (31:686}; 
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Ctark  7  Penntvlwinia,  12S  U.  S.  895  (88: 487); 
Morriton  v.  Watmm,  154  U.  S.  111(38:987); 
Winona  A  St.  P.  Land  Co.  y.  Minnaota  (No. 
8),  16917.  S.  540(40:333). 

Even  had  the  point  been  rmised  od  a  petl- 
tioD  for  rehe«ring,  U  wonM  not  be  considered 
by  tbii  coart. 

CAanwUv.  AwbAow,  188U.  8. 183(88:899); 
Tixat  AP.B.CO,  ▼.  Stmtkern  P.  Co.  187U.  8. 
48  (84:614);  Galdwetl  t.  Texat,  187  U.  8.  602 
(84:816);  Loeder  w.  Sehroedtr,  149  U.  8.  680 
'in':866):  Buahnea  v.  Orooke  Min,  A  8.  Go.  148 
U.  8.  682  (87:6l0i:  MiUer  t.  Tteot,  168  C.  S. 
5ft5,  688  (88:818.  818);  Baywmrd  t.  iJenny,  158 
i7.  8.  180  (89;  941). 

Betne  nlwd  for  tbe  first  time  oo  the  anign- 
ment  of  errorB,  it  cannot  be  considered  by 
court. 

^niftrv  T.  UniUd  Statu,  169  U.  S.  69B 
(40:810). 

Tbe  14tb  Amendment  to  tbe  Federal  Consti- 
tution does  not  undertal^e  to  control  the  mode 
of  tm  poslnft  a  tax  if  notice  and  an  opportunity 
for  a  hearlDg  are  afforded. 

Walttonv.  Nevin,  188  U.  S.  578  (88:544); 
Palmer  T.  MeMahon,  188  U.  S.  060  (88:778): 
BelVa  Oap  R  Co,  t.  I^nnayltania,  134  U.  B. 
2Si  (88:892);  Puulten  t.  Portland,  14917.8. 
80  (87:  637);  Pitttbarg,  O.  0.  A  St.  L.  B.  <h. 
T.  Backus.  164  U.  S.  421  (88: 1081). 

Nor  does  this  Amendment  limit  tbe  taxing 
power  of  tbe  state  by  imposing  on  it  any  rale 
of  equality. 

CAftter  T.  Penntj/lvanta,  184  U.  8.  340 
(88:  806):  Borne  Iru.  Oo.  t.  New  York,  184 
17.  S.  694  (88: 1036);  PadJIe  Exp.  Co.  t. 
hert,  148  U.  8.  889  (85: 1085),  8  Inters.  Cnm. 
Bep.  810:  Ohartotte,  G.  A  A.  R.  Co.  v.  QiVtes. 
148  U.  6.  886  (85:  1061);  Jenninn  v.  Goal 
Bidge  Improv.  <t  0.  Co.  147  U.  8.  147  (87: 117); 
Burnt  7.  Tieman,  148  U.  8.  667  (87:  699). 

Tbe  statutory  provisions  for  tbe  taxation  of 
the  capital  stock  of  national  banks  (%%  6814, 
6819)  forbid  tbe  taxation  of  the  capital  and 
permit  only  tbe  taxation  of  sfaazes  of  stock  of 
national  banks. 

CAftreMlt  v.  Vtiea  ("  Van  Atltn  v.  Ajtseaaor^'), 
70  U.  8.  8  Wall.  678  (18:  829);  PVrH  Ifat. 
Bank  v.  Kentucky,  76  U.  8.  9  Wall.  868 
(19:  701). 

Laws  of  1891.  chap.  140,  %%  21,  88,  as  COD- 
stmed  oar  supreme  court,  provide  for  the 
taxuiion  of  the  snares  only  of  national  baaks. 

Paul  v.  McQrmie,  8  Wash.  890,  808.  807; 
FiTBt  Nat.  Bank  t.  CXeAoMs  Cmtntai,  6 
Wash.  64. 

Tblfl  coDstmcUoB  by  the  state  conrt  will  gov- 
ern tills  court. 

New  York  v.  Weawr,  100  U.  8.  689  '25:  TOS): 
Palmer  v.  MeMahon,  183  U.  8.  660  (38:  778); 
Firti  Nat.  Bank  y.  Ayen,  160  U.  S.  660  (40: 
678);  Sttyker  v.  Orane  {"Stryker  v.  Goodnoufv 
188  U.  S.  627  (81:  194);  Mortev  v.  Lake  Shore 
db  M.  8.  R.  Co.  146  U.  8.  162  (86:  926). 

No  Federal  question  arises  where  tbe  valid- 
ity of  the  state  statute  is  sdmltted. 

CommereUU  Bank  v.  BudUnsham,  46  T7.  S. 
6  How.  817.  848  (13:  169,  182);  Grand  Qulf 
B.  <£  B.  Co.  T.  Manhaa,  58  U.  8. 18  How.  16S 
(18:  9S8). 

No  Federal  question  arises  when  tbe  exemp- 
tioD  from  taxation  daimed  ander  the  fMeral 
law  Is  sustained. 

l«<t  D.  S.        .  . 


Tyler  r.  0am  Oountv,  143  V.  S-  388  (8S; 

1016). 

The  assessment  of  tbe  shares  against  tbe 
bank  and  tbe  collection  of  the  same  therefrom 
seem  to  have  been  contemplated  by  the  fram- 
ers  of  the  Federal  statutes,  and  have  been  m- 
peatedly  upheld  by  this  court. 

Pirtt  Nat,  Bank  t.  KentuOey,  76  U.  a  9 
Wall.  868  (19:  701):  Lhnherger  v.  Bovm.  76 
U.  8.  9  Wall.  468  a9:  781):  Van  Slyke  v.  Wi»- 
offnain,  164  (7.  8.  581  (80:  840);  BaVt  Oap.  B. 
Go.  T.  Penn^lvania.  134  U.  8.  883  (88: 893). 

The  tax  oo  the  shares  mav  be  ndlected  ixtm 
tbe  national  bank  by  dlstiuot 

Fbrwt  Nat.  Ba»k  Douglaa  Onaaa,  8  DUL 
880;  BlaU  Nat.  Bank  t.  iforrten.  1  KeOraxr, 
204. 

The  listing  in  toHdo  by  the  assessor,  being  In 
compliance  with  the  statutes  and  approTeti  kv 
the  supreme  court  of  Washington,  was  valla. 

Paul  V.  MeQraVB,  8  Wash.  896. 

The  supreme  court  of  the  state  having  held 
the  action  of  the  assessor  to  be  authorized  by 
the  statutes  as  above  construed,  there  is  no 
Federal  question. 

Sagev.  Louttiana  Board  of  Bjualitation,  lit 
U.  a.  647  (86:  677). 

The  exemption  of  property  not  "moneyed 
capital"  from  taxation,  or  tbe  taxation  of  such 
property  at  a  lower  rate  than  "moneyed  capi- 
tal*^ causes  DO  "taxation  at  a  greater  rate  than 
is  asaeased  upon  other  moneyra  capital  In  the 
hands  of  indivldoal  citizens  of  such  state. 

FiTtt  Nat.  Bank  v.  Waiere.  7  Fed.  Bep.  163; 
MeMahon  t.  Palmer,  108  N.  T.  176,  55  Am. 
Rep.  796;  Nea  York,  Diur,  v.  Tax  Gomrt  71  (7. 
8.  4  Wall.  844  (18:  844);  Mereantite  Nat.  Bank 
y. New  York  131  (J.  8.  188(80:896);  Palmn-y. 
MeMahon,  188  U.  S.  660  (88: 772);  TalboU  v. 
Sillier  Bow  Coun^  Gomn.  189  U.  8.  488  (85: 
810). 

The  omission  to  tax  personal  credits  Is  al- 
1ef;ed  In  the  complaint  to  have  been  made  pur- 
suant to  an  opinion  of  the  attorney  general 
duly  rendered,  of  which  opinion  the  supreme 
court  of  Washington  took  judicial  notice. 

FSrtt  Nat.  BaiSe^.  OSMaMt  Cbimlr,  6  Wash. 
64.70. 

The'Federal  inhibition  of  taxation  that  dls- 
crlmloates  against  national  banks  has  oo  appll- 
cndon  to  general  exemption  laws  founded  on 
just  resson  and  not  operating  ss  an  unfriendly 
discrimination  against  investments  In  national 
bank  shares. 

New  York,  Duer,  v.  Tax  Comn.  mpra;  Bep- 
burn  r.  Cdrliale  School  Direetort,  90  U.  8.  28 
Wall.  486  (28: 118);  Adams  v.  Nashville,  95  U. 
8.  19  (84:  869);  Mercantile  Nat  Bank  v.  New 
York.  181  U.  B.  188  (30:  896);  National  Bank 
of  Hedemption  t.  Boston,  188  U.  8.  60  (81:  689). 

The  exemption  of  credits  in  this  case  sub- 
serves tbe  purpose  of  preventing  double  tax». 
Uon. 

Ops.  Atty.  Oen.  1891,  p.  08;  Bei^mm  v. 
Oartitile  School  Directors,  90  U.  8.  38  Wall.  480 
(28:  118). 

The  exemption  of  savings  bank  deposits  be- 
ing so  exemption  of  moneyed  capital  that  does 
not  compete  with  the  business  of  national 
banks,  and  being  founded  in  reason,  causes  no 
discrimination  against  diares  in  national  banks 
though  such  savinai  In  On  state  amonnt  to 
$600,000,000  and  upwanla. 
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44S-MB  Burana  Ooort  or 

MercanHle  Nat.  Bank  r.Nnt  York,  and  Na- 
tional Bank  cf  Redemption  t.  BoHon.  wpra. 

Tbe  ezemptioD  of  an  amoaot  of  mooeyed 
capital,  large  la  itself  but  amall  relatively  to 
the  whole  amount  of  moaeyed  capital,  cannot 
be  deemed  an  unfair  diicrimlnaUon. 

Mereanm  NaL  Bank  T.  JStw  Tork,  Ul  N. 
T.  188  (80:  BtS^ 

44S]  *Mr.  JoMlce  SUtm  dellrered  the 
o|rinIoD  of  tbe  court: 

It  is  contended  on  behalf  of  the  plaintiff  in 
error  that  an  aMeaament  and  taxation  of  all  tbe 
abarea  of  the  Bto<^  of  a  natiooal  bank  in  totido 
to  the  baok  direct,  u  owner  thereof,  consti- 
tolea  a  tax  npcm  tlie  baali  forUdden  by  D.  8. 
Ber.  Stat.  § 

Tbe  tax  Ul  question  wu  aeseesed  under  %  31 
of  an  act  of  the  legislature  of  the  state  of 
WaBhington,  approved  March  9,  1891  {Waab. 
LawB  1»01.  pp.  380-889).  In  the  following 
temu: 

"Brery  individual,  firm,  corporation,  or  aa- 
•odation  of  persona,  carrying  on  a  geoenil 
banking  bustnesa  In  this  ataie,  whether  tbe 
•ame  has  been  orgaotaed  under  the  banking 
laws  of  this  state  or  the  United  States,  or 
conductod  under  the  style  of  private  bankiers, 
shall  be  aaaeased  and  taxed  in  the  county, 
town,  dty,  or  vlllsge  where  aucb  bank  or 
banking  aaaociation  is  located,  and  not  else- 
where, in  the  following  manner:  Annually, 
at  aucb  times  aa  provided  for  listing  propfrty 
for  taxation,  any  such  bank  or  banking  associ- 
atlOD  aa  contemplated  in  this  section  shall,  by 
Its  accooDling  officer,  furnish  ttie  county  or 
dty  assessor  a  autement,  varlfied  by  oatb. 
giving  the  amount  of  paid-up  capital  atock,  the 
amouBt  of  snrplua  or  reserved  fund,  and  tbe 
amount  of  naalrided  proflta  of  such  bank  or 
banking  aasodatlon.  The  aggregate  amount 
of  capital,  surplus,  and  undivided  profits  shall 
be  assessed  and  taxed  as  other  like  property  in 
the  state  is  assessed  and  taxed:  Pronded,  At 
tbe  time  of  liBting  the  capital  stock,  tbe  amount 
and  description  ot  its  legally  authorized  Invest- 
ments in  real  estate  shall  be  assessed  and  taxed 
as  other  real  estate  Is  sssessed  and  taxed  under 
this  act,  and  the  asseasor  shall  deduct  the 
amount  of  such  lovestments  in  real  estate  from 
tbe  aggrente  amount  of  such  capital,  surplus, 
and  undivided  profll^  and  tbe  Tematader  then 
taxed  as  aboTe  provided." 

If  this  section  stood  alone  there  might  be 
ground  for  tbe  contention  that  it  contemplntes 
taxation  of  tbe  capital  of  tbe  bank.  But  ^  23  of 
444]  tbe  statute  provides  that  "each  bank  *and 
banking  association  shall  be  liable  to  pay  an? 
taxes  assessed  against  them  as  the  agent  of  each 
of  iu  sbarebolders,  owners,  or  owner  under 
the  fwovisions  of  this  act,  and  may  pay  tbe 
same  out  of  their  lodivtdaal  profit  account  or 
charge  the  aame  to  their  expense  account,  or 
to  tbe  accounts  of  such  darebolders,  owners, 
or  owner  in  proportion  to  their  ownership." 

The  supreme  court  of  Washington  held  in 
tills  case  that  these  two  sections  are  to  be  read 
together,  and  that,  so  read,  their  provisions 
are  not  inoondstent  with  those  of  the  Federal 
statute. 

That  the  two  sections  of  the  state  law  should 
be  read  together  Is  obviously  proper,  and,  at 
any  rate,  we  are  bonnd  by  the  judgment  of  the 
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supreme  court  of  the  state  lu  the  mere  matter 
of  the  coDstructioD  of  that  law. 

In  faoliHug  that  tlic  slate  law.  In  tbe  prorf- 
sions  under  constderalion,  was  not  in  cmitra- 
vention  of  tbe  Federal  statute,  tbe  supreme 
court  of  Wasbinglon  claimed  to  follow  tbe 
case  of  Firii  Nat.  Bank  r.  Sentuekg,  70  C  B. 
9  WalL  853  [tO:  70L],  and  we  agree  with  ibat 
court  Id  tblnkiog  that  tbe  case  referred  to  li 
decisive  of  tbe  contention  now  made.  In  that 
case  it  appeared  that  a  statute  of  the  state  of 
Kentucky  provided  that  a  tax  should  be  laid 
on  "  tbe  bank  stock  or  stock  in  any  mooeyed 
corporation  of  loan  or  discount,  90  ccou  on 
each  share  thereof  eqoat  to  $100.  or  oo  ca^ 
ttOO  of  stock  therein  owned  by  IndiTldualit 
corporaliona,  or  sodettea;"  and  further  pro- 
vided that  tbe  cashier  of  a  bank,  wboae  sto^ 
is  taxed,  shall,  on  the  1st  day  of  July  In  each 
year,  pay  into  the  treasury  the  amount  of  tax 
due.  If  such  tax  be  not  paid,  the  caahier  aod 
his  sureties  shall  be  liable  for  the  bbsm  sod  SO 
per  cent  upon  tbe  amount." 

It  was  daimed  by  tlie  bank  that  the  dwres 
of  the  stock  were  tbe  property  of  the  Indivld- 
nal  stockholders,  and  that  tbe  bank  could  ooc 
be  made  responsible  for  a  tax  levied  on  those 
abarea,  and  could  not  be  compelled  to  collect 
and  pay  aueh  tax  to  the  state.  In  delivering 
the  opinion  of  the  court.  Mr.  Joatloe  Miller 
said: 

"It  is  strongly  urged  that  it  is  to  bedeemeda 
tax  on  the*capital  of  tbe  bank.becaose  tbe[445 
law  requires  tbeofficersof  tbe  bank  topay  this 
tax  on  tbe  shares  of  its  stockholders.  Whether 
the  state  has  a  right  to  do  ibis  we  will  presenllj 
consider,  but  the  fact  that  It  has  attempted  to 
do  it  does  not  prove  that  the  tax  is  anything 
else  than  a  tax  oa  these  shares.  It  has  beaa 
tbe  practice  of  many  of  the  states  for  a  \oag 
time  to  require  of  its  corporatloaa  tboa  to  p^ 
tbe  lax  levied  on  their  sbareboldeiSL  It  is  Uw 
common,  If  not  tbe  only,  mode  of  doing  tbl* 
In  all  the  Kew  England  states,  and  in  several 
of  them  the  portion  of  thia  tax  which  diould 
properly  go  as  the  shareholder's  contribution 
to  local  or  muoldpal  taxation  Is  thus  oollected 
by  tbe  state  of  the  bank  and  paid  over  to  tho 
local  munidpal  authorities.  In  the  case  of 
shareholders  not  residing  in  tbe  state,  It  la  tha 
only  mode  in  which  tbe  state  can  reach  their 
shares  for  taxation.  We  are  therefore  of  0[no- 
ion  that  tbe  law  of  Kentucky  is  a  tax  upon  tbe 
shares  of  tbe  stockholder.  ...  A  very 
nice  criticism  of  tbe  proviso  to  the  41st  section 
of  tbe  National  Bank  Act  [now  U.  8.  Rev. 
Stat.  §  6319J  which  permits  the  states  to  tax 
tbe  shares  of  such  bank,  is  made  to  us  to  show 
that  tbe  tax  muat  be  collected  of  the  share- 
bolder  directly,  and  that  the  mode  we  have 
been  eonsidering  is  by  implication  forbtdden. 
But  we  are  of  opinion  that  while  Ooorcss  in- 
tended to  limit  state  taxation  to  tbe  shares  of 
the  bank  as  distioguisbed  from  iU  capital,  and 
to  provide  against  a  discrimination  in  taxing  < 
such  bank  shares  unfavorable  to  them  as  com- 
pared with  the  shares  of  otiier  oorporations, 
and  with  otbermoneyedcapItal.lt  did  Dot  Intend 
to  prescribe  to  tbe  stales  the  mode  In  wbl^  the 
tax  should  be  collected.  Tbe  mode  under  coo* 
sideration  Is  the  one  which  Congress  itself  has 
adopted  Id  collecting  ita  tax  on  divideoda  and 
f»  uw  Ineone  arising  from  bODds  of  OHpora- 
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DOS.  It  li  the  only  mode  which,  certainly 
ad  without  lues,  secures  the  payment  of  the 
kic  on.  all  the  shares,  le^deot  or  noDresident: 
Dd,  cu  we  have  already  stated,  it  la  the  mode 
rhictk  experience  has  jastlfled  Id  the  New 
^Tig^land  states  as  the  most  coDvenlent  and 
■roper  in  regard  to  the  numerous  wealthy  cor- 
korations  of  those  states.  It  is  not  to  be  read- 
0]ily  inferred,  therefore,  "that  Congress  in- 
endea  to  prohihit  this  mode  of  coltectingatax 
ivbicli  tli^  expiesal/  permltted-tbe  states  to 
evy." 

'T'ftiis  case  was  followed  in  BOTi  Gap  R  Go. 
r.  J*ann»}iltania,  184  U.  S.  23d[88:  886],  and 
Va-n,  Styke  t.  Witcontin.  164  IT  S.  581  [30: 
&4.0 1 .  and  its  doctrine,  that  the  statutory  ap- 
poiatment  of  the  bank  to  pay  the  whole  tax  as 
■^ent  of  the  stockholders  u  not  Inconsistent 
witli  the  Federal  law  pertaining  to  national 
b&nkB.  was*  correctly  interpreted  and  applied 
'taty  the  state  court  to  the  case  in  band.   It  was 
not  alleged  in  the  bill,  or  claimed  on  argument, 
thai  the  bank  was  not  In  possession  of  funds, 
'belonging  to  the  stockholders  severally  aoffl- 
cieot  to  pay  the  tax,  proportioned  to  their 
ownership  of  the  stock. 

It  is  also  contended  that  the  snpieme  court 
of  Washington  erred  in  not  hotdmg  that  the 
bni  of  complaint  showed  that  the  taxation  of 
the  shares  of  capital  stock  of  the  plaintiff  was 
at  a  greater  rate  than  was  assessed  upon  other 
moneyed  capital  in  the  hands  of  Indivldaal  cit- 
izens of  the  slate  of  Washiogtoo,  and  was 
tberefore  void  under  XT.  S.  Ifev.  Stat  g  S8t0. 

As  the  caae  was  disposed  of  in  the  court  below 
on  a  demurrer  to  the  Dill,  it  is  proper  to  have  be- 
fore us  the  very  languaseof  the  bill  which  pre- 
aents  Xhu  question,  and  which  was  as  follows: 
"That  on  the  1st  day  of  April,  1891,  there 
existed  in  the  county  of  Cbebalia,  slate  of 
'WasbingUHi,  taxable  moneyed  capital  (other 
than  and  beyond  that  invested  In  shares  of 
stock  of  national  banks  and  banking  business), 
owned  by  citizens  of  said  slate,  resident  in  said 
county,  and  there  invested  In  loans  and  secur- 
ities to  them  payable,  and  owing  by  other  citi- 
zens  of  stiid  slate  residing  In  said  county,  of 
vast  amount,  to  wit,  exceeding  the  sum  of 
$237,400.   That  on  said  1st  dsyof  April,  1891, 
there  existed  in  the  state  of  Washington,  In 
Counties  other  than  the  county  of  Chehalis 
aforesaid,  other  taxable  capital  In  monev  and 
moneyed  capital  (aside  from  the  moneyed  cap- 
ital referred  to  in  the  paragraph  preceding,  and 
aside  from  the  capital  io  banks  and  banking 
business),  owned  by  citizens  of  the  state  of 
'Washington  resident  in  said  state  (In  counties 
other  than  the  wunty  of  Chehalis),  and  there 
447]InTested  In  loans  *and  securities  to  them 
pe;able  and  owing  by  other  resident  cltizeus  of 
said  state  In  counties  other  than  the  county  of 
Chehalis,  of  vast  amount,  to  wit,  exceeding 
the  sum,  as  complainant  is  informed  and  be- 
lieves, of  $14,000,000.    That  on  the  said  Ist 
day  of  April.  1891,  the  total  capltalizatiou  of 
DBtional  baolES  located  In  the  state  of  Wash- 
ington was  tbe  sum  of  $7,000,000;  that  the 
total  capitalization  of  banks  there  located,  but 
Incorporated  under  the  laws  of  the  state  of 
Wasbington,  was  tbe  sum  of  $4,000,000;  and 
that  at  tbe  same  time  large  amounts  of  mon- 
eyed capital  were  invested  in  the  stale  of  Wash- 
logtoD  by  realdeDti  of  said  state  In  the  stocks 
m  U.S. 
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and  bonds  of  insurance,  wharf,  and  gas  com- 
panies; and  in  addition  to  tbe  foregoing  there 
then  existed  io  said  state  other  moneyra  cap- 
ital amounting  to  at  least  $26,000,000,  heing 
the  other  moneyed  capital  berelobefore  ra- 
ferred  to;  that  in  no  case,  as  complainant  is 
informed  and  believes  and  so  cbarges  the  fact 
to  be,  is  the  stock  of  any  national  bank  or  the 
shares  of  the  stock  of  any  national  hank  lo- 
cated in  tbe  state  of  Wauiington  valued  few 
assessment  for  taxation  In  said  state  at  a  less 
sum  or  assessed  upon  a  valuation  of  less  than 
85  per  cent  of  the  par  value  thereof;  and,  for- 
ther,  that  the  total  assessment  and  total  valua- 
tion in  the  assessment  for  taxation  throughout 
the  state  of  Washington  for  the  year  1891  of 
and  upon  the  bonds  and  sbares  of  banks,  bank- 
ing corporations,  insurance,  gas.  wharf,  and 
other  corporations,  was  the  sum  of  $8,205,508. 
That  the  facts  alleged  in  the  preceding  para- 
napbs  thereof  were  then  and  during  allof  the 
times  Intervening  between  tbe  Ist  day  of  April, 
1891,  and  the  time  of  the  return  of  uie  several 
assessment  rolls  throughout  the  state  of  Wash- 
infctoo  by  the  county  assessors  to  the  county 
auditors,  well  known  to  tbe  assessor  of  thia 
county  en  Chehalis  and  aU  other  county  assess- 
ors throughout  the  state  of  Washington,  and 
during  all  of  said  times  and  until  the  Ist  day 
of  March,  1892,  were  well  known  to  the  sev- 
eral county  and  state  officers  hereinbefore  re- 
ferred to,  and  also  to  the  boards  of  equalization 
and  boardsof  county  commissioners  and  the  au- 
ditor of  each  of  the  connties*Itt  said  state,[448 
and  since  the  let  dav  of  March,  1892,  have 
been  and  are  now  well  known  to  the  defend- 
ant, the  treasurer  of  Chehalis  county.  That 
on  said  1st  day  of  April.  1891,  the  entire  cap- 
ital, surplus,  and  undivided  profits  of  com- 
plainant were  invested  as  follows,  to  wit: 
$12,500  in  bonds  of  tbe  United  States,  and  the 
remainder  In  loans  to  residents  of  the  state  of 
Washington,  furniture  and  fixtures;  that  all 
of  said  other  moneyed  capital  referred  to  in 
tbe  foregoing  paragraphs  hereof  was  purposely 
omitted  from  the  assessment  and  from  taxa- 
tion whatsoever  by  each  and  every  ^of  the 
county  assessors  and  other  taxing  ofScers 
throughout  tbe  state  of  Washington,  and  the 
same  and  the  whole  thereof  has  escaped  taxa- 
tion throughout  the  state  of  Washington. 
That  the  omission  by  the  several  county  asses- 
sors and  taxing  officers  of  the  several  counties 
in  said  state  to  either  assess  or  tax  other  mon- 
eyed property  or  capital  last  aforesaid  was 
made  through,  under,  and  by  reason  and  in 
pursuance  of  an  agreement  entered  into  prior 
to  the  1st  day  of  April,  1891,  between  tbe  sev- 
eral county  assessors  of  the  several  counties  In 
said  state,  whereby  it  was  agreed  upon  between 
them  that  such  omission  should  be  made  by 
them  and  all  of  them;  and  said  omission  and 
agreement  to  omit  were  In  pursnance  of  an 
opinion  rendered  by  the  attorney  general  of 
tbe  state  of  Washington  to  the  said  several 
county  assessors  at  thnr  request,  ad  vising  such 
omission,  the  ssid  attorney  general  being  by 
virtue  of  bis  office  required  by  tbe  laws  of  the 
state  of  Washington  to  render  sncb  opinion 
upon  the  request  of  said  assessors:  that  such 
omission  necessarily  operated  as  a  dlscrimlaa- 
tlon  in  favor  of  other  moneyed  capital  in  the 
hands  of  ludivldital  eitlceos  of  said  state  and 
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agatnst  shares  of  stock  of  oatfooal  bankfog 
corporatloDS  located  wltbln  this  state,  iDcladinf; 
complalnaDl,  and  necessarily  renultcd  id  taxa- 
ttoQ  of  ttie  shares  of  snch  natiooal  banks,  ia- 
dudiog  complaiDaat.  at  a  greaur  rate  tbon 
other  moneyed  capital  Id  tbe  baods  of  the  io- 
divldual  citizens  ot  tbe  said  state,  all  of  which 
was  well  knowD  to  and  most  wrongfully  in- 
teoded  by  said  several  county  asResaors  and 
taxtn^  officers,  and  alt  of  wbich  is  in  direct 
TiolfltioD  of  and  forbidden  by  the  provisions  of 
the  Revised  StatutfA  hereinabove  specifically 
referred  to." 

4491  *It  is  claimed  by  tbe  plaintiff  in  error 
that  the  withdrawal  from  taxation  of  so  large  a 

finiportioD  of  moneyed  capital  in  the  hands  of 
ndivtdual  citizens,  as  is  shown  by  these  allega- 
tions, bad  tbe  effect  of  taxing  national  bank 
aharea  at  a  greater  rate  than  tbe  remaiaiu? 
moneyed  capital  in  the  hands  of  lodlTidual 
dtizens  was  taxed. 

Before  we  consider  the  legal  Import  of  these 
statemeotfl  In  the  oomplaiot,  we  shall  briefly 
review  some  of  Ota  previous  decisions  of  this 
court  iu  which  simuar  questions  have  been 
dealt  with. 

In  JTm  York,  Doer,  ▼.  7b«  Camrw.  71 U.  8.  4 
Wall.  S44  [18:344],  the  question  presented  was 
wbetherla  tax  Imposed  under  a  law  of  the 
state  of  New  York,  on  shares  of  a  national 
bank,  was  invalid,  as  a  discrimlQation  against 
the  shareholders,  because  no  allowance  or  de- 
duction was  made  on  account  of  invest- 
ments made  by  tbe  bank  in  United  States 
bonds,  whereas  such  a  deduction  or  allowance 
was  made  in  assessments  nwm  insurance  com- 
paaiea  and  IndiTtduals.  llie  answer  ip^ren  by 
tbls  court  was  "that  upon  a  true  coostructloo 
of  this  clause  of  tbe  act  [wblcb  provided  that 
taxation  of  such  shares  by  the  state  authority 
should  not  be  at  a  greater  rate  than  Is  asseased 
upon  other  moneyra  capital  in  the  bands  of  io- 
diTidual  otttzenaof  sudiatates],  the  meaning 
and  latent  of  the  lawmakexs  were  that  the  rate 
of  taxation  of  the  shares  should  be  tbe  same 
or  not  greater  than  upon  tbe  moneyed  capital 
of  tbe  individual  citizen  which  is  subject  or 
liable  to  taxation;  that  Is,  do  greater  propor- 
tion or  percentage  of  tax  Id  tbe  valnatioD  ot 
tbe  shares  should  be  levied  thsn  upon  other 
moneyed  taxable  capital  In  the  bands  of  tbe 
citizens."  And  it  was  said  that  "ii  Is  known 
as  sound  policy  that.  In  every  well-regulated 
and  enlightened  state  or  government,  certain 
descriptions  of  property,  and  also  certain  In- 
stitutions— such  as  churches,  hospitals,  acad- 
emies, cemeteries,  and  the  like— are  exempt 
from  taxation;  but  these  exemptlona  have 
never  been  regarded  as  disturbing  tbe  rates  of 
taxation,  even  where  the  fundamental  law  bad 
ordered  that  U  should  be  uniform." 

In  Lionberger  v.  Rtnoae,  76  U.  B.  9  Wall.  468 
[19:  721],  a  shareholder  in  tbe  Third  NaliooHl 
Bank  of  St.  Louis  resisted  payment  of  a  tax 
450]  *of  nearly  8  per  cent  on  his  slock,  im 
posed  QDder  a  law  of  tbe  state  of  Missoari,  be- 
eaose  there  were  In  that  state  two  banks  which 
by  a  contract  the  state  bad,  prior  to  tbe  passage 
01  tbe  national  bank  laws,  disabled  itself  from 
taxing  at  a  greater  rate  tban  1  per  cent;  and 
it  was  clnimed  that  tbe  tax  complaloed  of  was 
assessed  in  disregard  of  that  provlsloD  of  the 
Federal  statute  which  eoacled  "Uiat  tbe  tax 
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so  imposed,  under  the  laws  of  any  state,  upon 
tbe  shares  of  any  of  tbe  associations  author- 
ized by  this  act,  shall  not  exceed  the  rale  im- 
posed npon  tbe  shares  in  any  of  tbe  banks  or- 
ganized under  the  authority  of  the  state  wbers 
such  association  inlocaied.''^  Speaking  through 
Mr.  Justice  Davis,  this  court  said: 

"It  is  very  clear  that  Congress,  in  conced- 
ing to  the  states  the  right  to  tax,  adopted 
a  measure  which  it  was  supposed  would 
operate  to  restrain  them  from  legislating 
adversely  to  the  interests  of  the  natioou 
banks.  Tbe  measure  iiself  had  reference  to 
prospective  legislation  by  the  states,  aod  its 
object  was  accomplished  when  tbe  slates  con- 
formed, as  far  as  practicable,  their  revenue 
syalematoit.  Exact conforoiity  wasrequired, 
if  attainable,  but  tbe  lawmaking  power  did  not 
inteod  such  an  al»ord  thing,  as  that  tbe 
power  of  the  state  to  tax  should  depend  on  Ita 
doing  an  act  whldi  It  had  obliged  Itself  not  to 
do.  It  was  well  known  at  tbe  lime,  and  Coo- 
greas  must  be  supposed  to  have  legislated  on 
this  subject  with  reference  to  it,  that  stales,  by 
contracts  with  individuals  or  corporations, 
could  grant  away  the  right  of  taxation,  and 
that  this  power  had  been  frequently  exercised. 
It  was  equally  wltbln  the  knowledge  of  Con- 

Jress  that  the  policy  on  this  subject  varied  la 
Ifferent  slates;  while  some  of  them  retained 
in  their  own  bands  the  power  of  taxation  over 
all  species  of  property,  except  such  as  were  d»- 
voted  to  religious  or  charitable  purposes, 
others  bad  parted  with  It  to  loteresta  of  a 
purely  business  character,  like  banks  and  rail- 
roads. Can  It  be  supposed  that  Congress,  la 
this  condition  of  things  In  the  country,  meant 
to  confer  a  privilege  by  one  section  of  a 
law  wbich  by  another  it  made  praclicallr  un- 
available? If  the  construction  contended  for  by 
the  plaintiff  In  error  be  allowed,  *theD  a[4ff  1 
state  so  uofortiinate  as  to  have  a  single  bank, 
whose  shareholders  are  exempt  bv  contract  from 
taxation  in  tbe  manner  provided  by  Congreasv 
can  derive  no  benefit  from  tbe  power  to  tax  the 
shares  of  national  banks.  And  this  further 
consequence  would  follow,  that  the  sbarebold- 
ers  of  national  banks  located  in  one  stale  would 
escape  all  taxation,  while  those  whose  property 
was  Invested  In  banks  In  a  dlilerent  localitj 
would  have  tocontribnte  thdr  full  share  of  the 
public  burdens.  This  court  will  not  impute  to 
Coneress  a  piir[>o8e  that  would  lead  lo  such 
manifest  Injustice,  in  the  absence  of  an  expreaa 
declarmioD  to  tbat  effect.  Without  pursuing 
the  subject  further,  it  is  enough  to  say  tbat,  in 
our  opinion.  Congress  meant  no  more  by  ibe 
second  liroitationln  tbe  proviso  to  the  41st  sec- 
tion of  tbe  national  banking  act.  than  lo  re- 
quire of  each  state,  as  a  condition  to  tbe  exer- 
cise of  tbe  power  lo  tax  the  shares  in  national 
ttanks,  tbat  it  should,  as  far  as  it  bad  the 
capacity,  tax  in  like  manner  tbe  shares  of 
banks  of  Issue  of  Us  own  creation." 

By  a  statute  of  Pennsylvania  of  March  81, 
1870,  all  mortgages,  judgmeots.  recofnisanoes, 
aod  moneys  owing  upon  articles  of  agree- 
ment for  tbe  sale  of  real  estate  were  made  ex- 
empt fnim  taxation  except  for  state  purpows. 
Tbe  stock  of  one  Hepburn  in  the  First  Na- 
tional Bank  of  Carlisle,  the  |iar  value  of  which 
was  tlOO  a  share,  was  subjected,  at  iu  market 
value  ot  (ISO  per  share,  toluaHon  for  county. 
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*tKool.  and  borongb  purposes.  Tbe  T&lldity 
f  stich  taxniioD  was  uplield  by  the'supreme 
nuY-t  nf  FcnosylvaDia.nud  llie  case  was  broagbt 
3  ibis  court.  It  wascoDicnded  on  behalf  of 
tie  sbarebolder  that  as,  by  tbe  PeotisylTaota 
tat  vite.  other  mooeyed  capital  In  Uie  hands  of 
ncXi'viduals  In  tbe  county  where  tbe  bank  was 
ooated  was  not  subject  to  taxation  for  local 
>urposes,  sacb  taxes  upon  shares  in  e  natlooat 
>ank  were  in  tbe  nature  of  a  dlscritninallon 
Lod  void.  It  was  also  contended  that  In  valu- 
n  these  shares  at  60  per  cent  above  par  the  tax 
0va3  made  50  per  cent  greater  than  on  "other 
moneyed  capital  In  tbeliaodsof  iDdMduals." 

Both  these  contentions  were  overruled  by  this 
court;  and,  in  disposing  of  tbe  argumeiit  that 
4813]  tbe  taxes  in  question  made  *an  Illegal 
discrimiDation  against  aatioDal  buk  ahana.  It 
w  as  said : 

"It  is  next  insisted  tbat  no  municipal  or 
acfaool  taxes  cotdd  be  assessed  upon  thesbaresof 
tbe  First  National  Bank  of  Carlisle,  a  national 
Imnk,  located  witbin  the  borougb  of  Carlisle, 
l>e cause  by  the  laws  of  Pennsylvania  as  is 
claimed,  other  moneyed  capital  in  the  bands  of 
individual  ciiizeos  at  that  place  isexempt  from 
such  taxation.   In  support  of  this  claim  it  is 
sbown  that  all  mortgageti,  judgments,  recofr- 
nizances.  and  ofoneys  owing  upon  articles  of 
ajEreement  for  the  sale  of  reu  estate  are  exempt 
from  taxation  In  that  borough  except  for  state 

furposes.  This  is  a  partiu  exemption  only, 
t  was  evidently  intended  to  prevent  a  double 
burden  by  tbe  taxation  both  of  property  sad 
debts  secuied  upon  it.  Necessarily  (here  may 
be  other  moneyed  captttl  In  the  locality  than 
such  as  is  exempt.  .  .  .  Some  part  of  it  only 
is.  It  could  not  have  been  the  intention  of 
Congress  to  exempt  bank  aliares  from  taxation 
because  some  moneyed  capiliil  was  exempt 
Certainly  there  is  no  presumption  in  favor  of 
such  an  intention.  To  have  effect  it  must  be 
niaoifest.  The  afflrmative  of  tbe  proposition 
rests  upon  bim  who  asserts  it  In  this  case  it 
basDOt  been  made  toappear."  Bepbumw.Car- 
litU  Borough  School  IHre^on,  SO  U.  8.  28  Wall. 
480  [23:112]. 

To  the  sume  effect  was  tbe  case  of  Adamtv, 
JfashtiUe.  95  U.  S.  10  [34:  8691. 

Id  New  York  T.  Weaver,  100  U.  8.  589  [25: 
TOjJ.  it  was  held  that  the  statute  of  a  state 
which  establiaba  a  mode  of  assessment  by 
which  shares  In  a  national  bank  are  valued 
higher  in  proportion  to  their  real  value  than 
other  mouejed  capital  is  in  conflict  with  U.  8. 
TAev.  8tat.  §  6219,  although  no  greater  percent- 
age is  levied  on  sucb  valuation  than  on  that  of 
other  moneyed  capital;  and  that  tbe  statutes 
of  New  York  which  permit  a  party  to  deduct 
his  just  debts  from  tbe  valttatfon  of  all  his  per- 
sonal property,  except  so  much  thereof  as  con- 
sists of  sucb  shares,  tax  them  at  a  greater  rate 
tbsD  other  moDcved  capital,  and  were,  there- 
fore, void  as  to  t£em. 

In  BosffT  V.  Bof/er,  118  U.  8.  690  (88: 1089]. 
there  wasbroiigbt  into  question  tbe  validity  of  a 
county  tax  levied  on  ualional  bank  shares  under 
a  ifiw  of  tbeeiateof  Pennsylvania,  where  other 
453]  'moneyed  capital  In  the  bauds  of  indi- 
vidual citizens  within  tbe  same  taxing  district 
was  exempted  from  sucb  taxation.  The  previ- 
ous decisions  of  the  court  respecting  state  laxa- 
tioD  of  shares  in  national  banks  were  reviewed, 
1(tO  v.  K. 


and  the  conclusion  reached  was  that  those  deci- 
sions did  not  sustain  the  proposition  tbat  na- 
tional bank  shares  may  be  subjected,  under  the 
authority  of  the  state,  to  local  taxation  where  a 
very  material  part,  relatively,  of  other  moneyed 
capital  in  the  hands  of  Individual  eitlzent  Is 
exempt.  It  was  observed  tbat  "as  tbe  act  of 
Congress  does  not  fix  a  definite  limit  as  to  per- 
centage of  value,  beyond  which  the  states  may 
not  tax  national  bank  shares,  cases  will  arise 
in  which  it  will  be  difflciilt  to  determine 
whether  the  exemption  of  a  particular  part  of 
moneyed  capital  tn  individual  hands  is  so  serious 
or  material  as  to  Infringe  the  ruleof  substantial 
equality." 

Tbat  case.like  the  present  one,  was  determined 
in  the  court  below  on  bill  and  demurrer,  and 
this  court  thought  the  better  course  was  to  re- 
mand the  cause  with  a  recommendation  tbat 
the  defendants  should  tie  put  to  answer,  so  that 
tbe  facts  of  tbe  case  might  be  more  fully  dis- 
closed. 

In  Bfie»  Oap  R.  Oo.  T.  Pmntylwuiia.  184  U. 
8.  289  [88:  895],  a  question  was  raised,  in  be- 
half of  citizens  of  other  states,  of  the  validity 
of  a  law  of  tbe  state  of  Pennsylvania  which 
imposed  a  tax  upon  the  nomiDal  or  face  value 
of  corporation  bonds,  instead  of  a  tax  upon 
their  actual  valoe;  and,  while  it  was  not  a 
case  of  taxation  of  national  bank  stock,  some 
observations  were  made  by  Mr.  JasticeBradley, 
in  expressing  the  views  of  the  court,  that  are 
applicable  to  the  question  now  before  us: 

"The  provision  In  the  14tb  Amendment,  that 
□0  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  tbe  laws, 
was  not  intended  to  prevent  a  state  from  adjust- 
ing its  system  of  taxation  In  all  proper  and 
reasonable  waya.  It  may.  if  It  chooses,  ex- 
empt certain  classes  of  property  from  any  tax- 
ation stall,  sucb  as  churches,  libraries,  and  the 
property  of  charitable  institutions.  It  may 
impose  different  speciOc  taxes  upon  different 
trades  and  professions,  and  may  vary  tbe  rates 
of  excise  upon  various  products;  it  may  tax 
real  estate  and  personal  properly  in  a  dlffereot 
manner;  *it  may  tax  visible  property  [454 
only,  and  no  ttax  securities  for  payment  of 
money;  It  may  allow  deductions  for  In- 
debtedness, or  not  allow  them.  All  such  reg- 
tilatious.  and  those  of  like  character,  so 
long  as  they  proceed  within  reasonable  limits 
and  general  usage,  are  within  tbe  discretion 
of  the  slate  legislature,  or  the  people  of 
the  elate  in  framing  their  Constitution.  But 
clear  and  hostile  discriminations  against  par- 
ticular persons  and  classes,  especially  such 
as  are  of  »n  unusual  character,  unknown  to  the 
practice  of  our  governments,  might  be  obnox- 
ious to  tbe  constitutional  prohibition.  It 
would,  however,  be  impracticable  and  unwise 
tn  attempt  to  lay  down  any  general  rule  or 
deflnilion  oo  the  subject  that  would  include 
all  classes.  They  must  be  decided  as  they  arise. 
We  think  we  are  safe  in  saying  tbat  the  14Lh 
Amendment  was  not  intfinded  to  compel  tbe 
states  to  adopt  an  Iron  rule  of  equal  taxation. 
If  that  were  its  proper  constrnctlou  it  would  not 
only  supersede  all  these  constitutional  provi- 
sions and  lawsof  some  of  the  states.whose  object 
is  to  secure  equality  of  taxation,  and  which 
are  usually  accompanied  with  qualiflcationa 
deemed  material:  but  it  would  render  nugatory 
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theae  discrimlQaUoiu  which  the  best  IntaresU 
of  society  reqaira;  wbfcb  are  Decesssiy  for  the 
encoaragemeDl  of  needed  and  uaefu)  iodustriea, 
and  the  discouragement  of  lotempennce  aod 
vice;  and  wblcb  erery  state,  in  one  form  or 
another,  deems  it  expedient  to  adopt." 

Mereantik  Nat.  Bank  v.  Nea  i'ork,  121  U. 
&  188  [80: 8»q,  wu  the  case  of  a  blU  filed  by 
a  natioiia]  bank  in  the  dty  of  New  York;  the 
object  of  which  was  to  restrain  the  collection  of 
taxes  assessed  upon  Its  stockholders  on  the 
ground  tbst  the  taxes  assessed  were  illegal  and 
void  nnder  U.  S.  Rer.  BUU  §  6210,  asbelag  at 
a  greater  rate  than  those  assessed  under  the 
lawi  of  Naw  York  upon  other  moneyed  ca^tal 
In  the  handa  of  the  IndlTldual  dUzena  of  that 
stale.  From  the  decree  of  the  cirenft  eonrt  of 
the  United  Sta'es  dismissing  the  Ull  an  appeal 
waa  prosecuted  to  this  court. 

Tbe  question  presented  was  thus  stated  by 
Mr.  Justice  Matthews,  who  dellTered  the  opin- 
ion of  this  coozt: 
"The  proposIUon  which  the  appellant  seeks  to 
esUblish  Is  that  the  state  of  New  York,  In  seek- 
4551inK  to  tax  national  bank  *8hares,  lias  not 
complied  with  tbe  condition  contained  In  U. 
B.  Ber.  8tat.g  5219,  thatsucb  taxation  shall  not 
be  Bt  a  greater  rale  than  is  assessed  upon  oiber 
moneyed  capital  In  the  bands  of  Individual 
citizens  of  such  states,  *In  Ibat  It  has  by  its  legis- 
lation ezpresdy exempted  from  all  taxes  in  tbe 
hands  of  the  indivfdnal  citizens  numerous 
species  of  moneved  cspital,  aggregating  In 
actual  value  tbe  sum  of  91,686.000,000,  wbiUt 
tt  has  by  its  laws  subjected  national  bank 
^ares  In  the  bands  of  Indlridusl  holders 
thereof  (aggregating  a  par  ralue  of  888,000,000) 
and  state  bank  shares  (hsTlng  a  Uke  ralne  of 
$32,813,700)  to  taxation  upon  their  full  actual 
value,  less  only  a  proportionate  amount  of  tbe 
teal  estate  owned  by  tbe  bank.'  This  exemp- 
tion. It  is  claimed,  is  of  a  'Teiy  material  part  rel- 
atively' of  tbe  whole,  and  renders  the  taxation 
of  national  banksbares  void.** 

Tbe  exemptloni  referred  to  were  classified 
as  follows:  Shares  of  stock  lo  tbe  hasda  of  the 
individual  sharebolders  of  all  incorporated 
moneyed  or  slock  corporations  deriving  an  in* 
come  or  profit  from  their  capital  or  otherwise, 
incorporated  by  tbe  laws  of  New  York,  not 
including  trust  Companies  and  life  insurance 
companies,  aod  state  or  national  banks — tbe 
value  of  Bucb  shares  was  admitted  to  be  $755,- 
018,893:  trust  companies  and  life  insurance 
companies — tbe  value  of  wboee  shares  was  sd- 
mitted  to  be  $85,558,000— in  addition  tbe  life 
insurance  companies  owned  personal  property 
composed  of  mortgages,  loans,  and  bonds  to  the 
amount  of  $196,257,806;  savings  banks  and 
the  deposits  therein  amounting  to  $487,107,601, 
and  a  surplus  of  $66,669,001;  certain  munici- 
pal bonds  issued  by  tbe  city  of  New  York  un- 
der an  act  passed  in  1860,  of  the  value  of  $18, 
467,000;  shares  of  stork  in  corporations  created 
by  states  otber  than  Mew  York,  in  the  hands 
of  individual  holders,  resident  of  laid  state, 
amounting  lo  $260,000,000. 

The  contention  on  behalf  of  On  national 
bank  was  that  within  the  doctrine  of  the  case 
of  Aiyerv.  Boj/er,  118  V.  S.  680  [28:  1089], 
these  exemptions  constituted  so  material  a  part 
relatively  of  tbe  moneyed  capital  in  the  hands 
of  Indlvidoal  dtlzens  as  to  make  the  tax  upon 
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the  shsres  of  natlonnl  banks  an  unfair  discrim- 
ination against  tbst  class  of  property. 

"On  tbe  part  of  the  state  it  was  claimed[4SG 
that  tbe  shsres  of  stock  in  tbe  various  compa- 
nies incorporated  by  tbe  laws  of  New  York  as 
moneyed  or  stock  corporations,  deriving  an  in- 
come or  profit  from  their  capital  or  otherwise, 
including  trust  companies,  life  insurance  com- 
panies and  savings  banks,  were  not  monered 
fxpital  In  tbe  hands  of  tbe  individual  citizen 
wttbia  tbe  meaning  of  tbe  act  of  Congress; 
tbst,  it  any  of  them  are,  then  tbe  corporations 
themselves  were,  lazed  under  tbe  laws  of  New 
York  in  such  a  manner  and  to  such  an  extent 
that  the  sbam  of  nock  therein  are  In  fact  sub- 
ject to  a  tax  equal  to  tbat  which  was  assessec? 
ttpoq  shares  of  national  banka;  and  that  if  tbenn 
are  toy  exceptions,  th^  were  immaterial  in 
amount  and  based  upon  cocslderatioos  which 
excluded  them  from  tbe  operation  of  the  rule 
of  relative  taxation  intended  by  tbe  act  of  Con- 
gress. Upon  a  caieful  review  of  the  cases  the 
following  conclualou  vme  reached  by  the 
court: 

"That  'moneyed  capital  In  the  hands  of  in- 
dividual citizens'  does  not  necessarily  embrace 
shares  of  stock  held  by  them  in  alt  corpora- 
tions where  capital  is  employ^,  according  to 
their  respective  corporate  powera  and  priv- 
ileges, in  business  carried  on  for  tbe  pecuniary 
profit  of  sbareboldera,  although  shares  in  aome 
corporations,  according  to  the  natare  of  their 
business,  may  be  such  moneyed  capital.  .  .  . 
The  key  to  the  proper  interpretation  of  the  act 
of  Congress  is  its  policy  aod  purpose.  The  ob- 
ject of  tbe  law  was  to  establish  a  sj^tem  of 
national  banking  Institutions,  In  order  to  pro- 
vide a  uniform  and  secure  correnigr  for  the 
people,  and  to  fadlltate  the  operationa  of  tbe 
Treasury  of  the  United  States.  The  capital  of 
each  of  tbe  banks  in  tbis  system  was  to  be  fur- 
nished entirely  by  private  individuals;  but,  for 
tbe  protection  of  tbe  government  and  tbe  peo- 
ple it  was  required  that  thia  capital,  so  far  as 
it  waa  the  eeeiultv  for  its  efrculating  notes, 
should  be  Invested  In  tbe  bonds  of  tbe  United 
States.  These  bonds  were  not  subjects  of  taxa- 
tion; and  neither  the  banks  tbemselves.  nor 
their  capital,  however  invested,  nor  the  shares 
of  stock  therein  held  by  individuals,  could  bo 
taxed  by  tbe  states  in  which  tbey  were  located 
without  the  consent  of  Congress,  being  ex- 
empted from  the  power  of  tbe  states  in  this  re- 
spect, "because  these  banka  were  means 
and  agencies  established  by  Congress  In  execu- 
tion of  the  powers  of  the  government  of  tbe 
United  States.  It  was  deemed  consistent,  bow- 
ever,  with  these  national  uses,  and  otherwise 
expedient,  to  grant  to  tbe  states  the  authoritv  to 
tax  them  within  the  limits  of  a  rule  prescribed 
by  the  law.  Id  fixing  thoee  Umlts  It  became 
necessary  to  prohibit  the  states  from  imposinfc 
sucb  a  burden  as  would  prevent  the  capital  of 
individuals  from  freely  seeking  investment  fo 
inslilutionB  which  It  was  the  express  object  of 
tbe  law  to  establish  and  promote.  The  busi- 
ness of  banking,  including  all  the  operations 
whlcb  distinguish  it,  might  be  carried  on  un- 
der state  laws,  either  corporations  or  private 
persons,  and  capital  in  tbe  form  of  money 
mizbt  be  Invested  and  employed  bylDdlvidnal 
citizens  in  many  single  and  separate  operations 
forming  substantial  parti  of  the  business  of 
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banUag.  A  tax  upon  the  money  of  Indlrld- 
ubIs.  invested  Id  the  form  of  shares  of  stock  lo 
Dfttiooal  tmoka,  would  diminish  their  value  as 
Ml  inTestment  and  drive  th«  capital  so 
iRTested  from  this  employment,  if  at  the 
■ame  time  similar  investments  and  similar 
employments  under  the  authority  of  state 
laws  were  exempt  from  an  equal  burden.  The 
main  purpose,  therefore,  of  CoDgresB,  iu  flziog 
limits  to  stale  lazatiOD,  on  investments  in  the 
riwrea  of  national  hanlu,  was  to  render  it  im- 
poaaible  for  (he  state,  in  levying  such  a  tax,  to 
create  and  foster  an  unequal  and  nnfriendly 
competition,  by  favoring  InatitntioDS  or  indi- 
viduals carryinK  on  a  similar  business  and 
operations  and  investments  of  a  like  character. 
The  language  of  the  act  of  Congress  is  to  be 
read  in  the  light  of  this  policy.  Applying  this 
rnle  of  constniction,  we  are  led,  in  the  first 
place,  to  consider  the  meaning  of  the  words 
'other  moneyed  capital,'  as  used  in  the  statute. 
Of  course  it  includes  shares  In  national  hanks; 
the  use  of  the  word  'other*  requires  that.  If 
bank  shares  were  not  'moneyed  capital,'  the 
word  'other*  in  this  connection  would  be  with- 
out signiflcance.  But  'moneyed  capital*  does 
not  mean  all  capital  the  valne  of  which  is 
measured  in  terms  of  money.  In  this  sense, 
all  kinds  of  real  and  personal  property  would  be 
embraced  by  it.  for  they  all  have  an  estimated 
458]  *value  as  the  subfects  of  sale.  Neither 
does  It  necessarily  include  all  forms  of  Invest- 
ment In  which  the  interest  of  the  owner  Is  ex- 
pressed in  money.  Sbarea  of  stock  tn  railroad 
companies,  mining  companies,  manufacturing 
companies,  and  other  corporaUoca,  are  repre- 
nented  by  certificates  showing  thnt  the  owner 
is  entitled  to  an  interest,  exprrased  In  money 
value,  in  the  entire  capital  and  property  of  the 
corporation,  hut  the  property  of  toe  corpora- 
tion which  cosatitutes  its  Invealed  capital  may 
coBslst  mainly  of  ml  and  personal  property, 
which,  in  the  hands  of  individuals,  do  one 
would  think  of  calling  'moneyed  capital,'  and 
Its  busloess  may  not  consist  in  any  kind  of 
dealing  in  money,  or  commercial  representa- 
tives of  money.  80  far  as  the  policy  of  the 
government  in  reference  to  national  oanks  Is 
concerned,  it  Is  indifferent  bow  the  states  may 
cbooae  to  tax  sucb  corporations  as  those  just 
mentioned,  or  the  interest  of  Individuals  in 
them,  or  whether  they  should  be  taxed  at  all. 
Whether  property  interests  in  railroads,  in 
manufacturing  enterprises.  In  mining  Invest- 
ments and  others  of  that  description  are  taxed 
or  exempted  from  taxatlon,in  ttie  contemplation 
of  tbe  law,  wonld  have  no  effect  upon  the  suc- 
cess of  national  banks.  There  is  no  reason, 
therefore,  to  suppose  that  Congress  intended, 
in  respect  to  these  matters,  to  interfere  with 
the  power  and  policy  of  the  states.  The  busi- 
ness of  banking,  as  defined  by  law  and  custom, 
consists  in  the  issue  of  notes  payable  on  de- 
mand, intended  to  drcnlate  as  money  where 
the  hanks  are  banks  of  Isage;  in  recdvbg  de- 
posits payable  on  demand;  in  discouotinncom- 
mercfal  paper;  making  loans  of  money  on  col- 
lateral security;  buying  and  selling  bills  of 
exchange;  negotiatlDg  loans,  and  dealing  in 
nejfotiable  securities  issued  by  tbe  government, 
state  and  national,  and  municipal  and  other 
corporations.  These  are  the  operatlnns  in 
which  the  capital  inreited  In  national  hanks  la 
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employed,  and  it  is  the  nature  of  that  employ- 
ment which  constitutes  It  in  tbe  eye  of  this 
statute  'mone,ved  capital.'  Corporations  and 
individuals  carrying  on  these  operations  do 
come  into  competition  with  the  business  of  na- 
tional banks,  and  capital  in  tbe  hands  of  indi- 
viduals thus  employed  Is  what  is  Intended  to  be 
described  by  the  act  of  Congress.  *That  [459 
tbe  worda  of  tbe  law  must  be  so  limited  appears 
from  another  consideration;  they  do  not  em- 
brace any  moneyed  capita!  In  the  sense  Just 
defined,  except  uat  In  the  hands  of  iadlvtdual 
citizens.  This  excludes  moneyed  capital  1q 
Uie  hands  of  corporations,  although  tbe  buai- 
ness  of  some  corporations  may  he  such  as  to 
make  tbe  shares  therein  belonging  to  individ- 
uals moneyed  capital  In  their  hands,  as  in  tbe 
case  of  banks.  A  railroad  company,  a  mining 
com  pany,  an  iosnraoce  company,  or  any  other 
corporation  of  that  description,  may  have  a 
large  part  of  tta  capital  Inveated  In  secaritles 
payable  In  money,  and  so  may  be  the  owners 
of  moneyed  capital;  but,  as  we  have  seen,  the 
shares  of  stock  in  such  companlea  held  by  in- 
dividuals are  not  moneyed  capital.  The  terms 
of  the  act  of  Congress,  therefore,  include  shares 
of  stock  or  otho-  interesta  owned  by  individ- 
uals in  all  enterprises  in  which  the  capital  em- 
ployed in  carrying  on  its  business  is  money, 
where  the  object  of  the  business  Is  the  making 
of  profit  by  its  use  as  money.  The  moneyed 
capital  thus  employed  is  invested  for  that  pur- 
pose In  securities  by  way  of  loan,  discount,  or 
otherwise,  which  are  from  tinae  to  time,  ao- 
cording  to  the  rules  of  the  business,  reduced 
again  to  money  and  reinvested.  It  Includes 
money  in  tbe  hands  of  individuals  employed 
in  a  similar  way,  invested  in  loans,  or  in  se- 
curities for  the  payment  of  money,  either  as  an 
investment  of  a  permanent  character,  or  tem- 
porarily wltii  a  new  to'  sale  or  repayment  and 
reinvestment.  In  this  way  the  moneyed  capi- 
tal In  the  bands  of  Individuals  is  dtstingulshed 
from  what  Is  known  generally  as  personal 
property.  Accordingly,  it  was  said  in  Eatrti- 
ville  Nat.  Bank  v.  Britton,  106  U.  S.  S22  [2«; 
1054]:  'The  act  of  Congress  does  not  make 
the  tax  00  i>erBonal  property  tbe  measure  of 
the  tax  on  bank  shares  lo  tbe  state,  but  the  tax 
on  moneyed  capital  in  the  hands  of  the  indi> 
vidual  citizen.  Credits,  money  loaned  at  in- 
terest, and  demands  against  persons  or  corpo- 
rations, are  more  purely  representative  of 
moneyed  capital  than  personal  property,  so  far 
as  tbey  can  be  said  to  differ.  Undoubtedly, 
there  may  be  said  to  be  much  personal  prop- 
erty exempt  from  taxation  without  giving  bau 
shares  a  right  to  similar  exemption,  because 
personal  property  *is  not  necessarily  [4S0 
moneyed  capital.  But  the  rights,  credits,  de- 
mands, and  money  at  interest  mentioned  in  tbe 
Indiana  statute,  from  which  bona  fide  debts 
may  be  deducted,  all  mean  moneyed  capital 
Invested  In  that  wi^.*" 

In  respect  to  trust  cnnpanlea  the  conrt  held 
that  it  was  evident,  from  the  powern  granted 
them  in  the  legislation  of  New  York,  that  tbey 
were  not  banks  in  the  commercial  sense  of  that 
word,  and  did  not  perform  the  function  of 
banks  in  carrying  on  tbe  exchanges  of  com- 
merce, and  thst.  taxed  ss  they  were,  on  tbeir 
franchises  based  on  income,  it  could  not  be 
said  that  there  existed  any  dlscrlmtutlon 
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agaloit  dbIIoiibI  baoki.  Ai  to  stTloga  baoks 
it  was  held  that,  though  it  could  oot  b«  denied 
that  their  deposits  constituted  moneyed  capital 
in  the  bauds  of  lodivldoals,  yet  it  was  clear 
that  tbey  were  not  wlibla  the  meaolog  of  the 
act  of  Ooogress  ia  sucb  a  sense  as  to  require 
that,  if  tbey  are  exempted  from  tizatioD,  shares 
of  stock  in  DatioQsI  baaka  most  also  be  ex- 
empted; that  it  was  part  of  the  policy  of  the 
state  to  encourage  the  accumulstioa  of  small 
savings  belonging  to  the  iodostrious  and  ihrif  ty, 
and  were  wtthto  tbe  reaaonable  exercise  of  the 
power  of  tbe  stata  to  exempt  partlcnlar  kinds 
of  property,  and  tbe  conciusloo  of  tbe  court. 
In  resped  to  savings  baoka,  wnstbuiexpresaed: 
"The  only  limitation,  apoo  deliberate  reflec- 
tioD,  we  now  think  ft  necessary  to  add,  is  that 
these  exceptions  should  be  founded  upon  just 
reason,  and  not  operate  as  an  unfriendly  dia 
crlminatioD  Bcafiist  InTestmeots  to  national 
bank  aharea.  However  large,  therefore,  may 
be  the  amount  of  moneyed  capital  In  the  bands 
of  Individuals,  fn  the  shape  ox  deposits  in  sav- 
ings banks  as  now  organized,  which  the  policy 
of  tbe  stale  exempts  from  taxation  for  its  own 
purposes,  that  exemption  cannot  affect  tbe  rule 
for  the  taxation  of  sfaarea  in  national  banks, 
(oovided  Uiey  are  taxed  at  a  rate  not  greater 
uan  other  mnoeyed  capital  in  the  banda  of  in- 
dividual dtizena  otberwiie  tubjed  to  taxa- 
tion." 

Tbe  conclustoni  to  be  deduced  from  these 
decisions  are  that  money  invested  In  corpora- 
tions or  in  individual  enterprises  that  carry  on 
tbe  business  of  rallroada,  of  manufacturing en- 
teiroriaea,  mining  Investmanta,  and  Inveitments 
401J  in  mortgages,  *doea  not  come  Into  com- 
petition with  tbe  business  of  national  banks.and 
18  not  therefore  within  themeaningof  tbe  act  of 
Congress  that  such  stocks  as  those  In  Insurance 
companies  may  be  legltftnaiely  taxed  on  Income 
instead  of  on  value,  because  such  companies 
■re  not  oompetlton  for  boslness  with  national 
banks;  and  that  exemptions,  however  large,  of 
deposits  fn  savings  banks,  or  of  moneys  be- 
longing to  cbaritame  loatltutlona.  If  exempted 
for  reasons  of  public  policy  and  not  as  an  un- 
friendly discrimination  against  investments  in 
national  bank  shares,  should  not  be  regarded 
M  forbidden  by  TJ.  B.  Rev.  Stat.  (4  0310. 

We  shall  now.  in  (he  light  of  the  previous 
decidona,  advert  to  tbe  t^legatlona  contained 
Id  tbe  bin  of  complaint 

The  substance  of  tboee  allegations  Is:  First, 
that  there  was  taxable  moneyed  capital  In  Che- 
halls  county,  which  escaped  taxation,  amount- 
ing to  $287,400;  second,  that  there  was  also 
unassessed  moneyed  capital  in  other  portions 
of  the  sut«  exceeding  914.000,000;  third,  that 
the  moneyed  capital  invested  in  banks,  national 
and  slate,  waa  $11,000,000;  fourth,  that  there 
was  Invested  in  the  stocks  and  bonds  of  Insur- 
ance, wharf,  and  gas  companies  and  other  mon- 
eyed Institutions,  moneyed  eai^tnl  amounting 
to  at  leaat  $36,000,U0a 

Even  if  it  be  conceded  tbat  the  stoekM  and 
bonds  of  Insuraooe,  wharf,  and  gas  companies 
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I  were,  in  point  of  fact,  exempted  from  taxstfoa, 
such  companies  are  not.  as  we  have  seen,  com- 
[  petitors  for  business  with  tbe  nations!  banks, 
and,  therefore,  might  be  leirally  exemplerl.  As 
to  the  sum  of  $2^.400  alleged  to  be  Invested 
by  indlvidusl  citizens  of  Ctiehslls  county  ia 
loans  and  securities  to  them  payable  and  owing 
by  other  citizens  of  that  county,  we  are  not  In- 
formed by  tbe  bill  of  tbe  nature  of  such  loans 
and  securities,  and.  as  against  the  pleader,  we 
may  well  assume  that  they  belong  to  a  class  of 
Investments  which  does  not  compete  with  tba 
business  of  national  banks.  Tbe  same  la  true 
of  tbe  sum  of  $14,000,000  alleged  to  be  in- 
vested In  loans  and  securities  by  citizens  of  lb* 
siste  of  Washington  and  to  them  payable  and 
owing  by  other  citizens  of  said  state. 

It  u,  iodped.  a11e«ed  in  the  bill  that  these  In- 
vestments were  "uxablc  capital."  but  that  Is 
an  averment  In  the  nature  of  a*legal  con-r462 
doslon.  If  those  loans  and  securities  bad  been 
Identified  In  tbe  bill,  or  their  character  dn- 
scribed,  the  court  might  have  reached  s  differ- 
ent conclnslnn  as  to  their  taxable  character. 

There  Is  an  allegation  In  the  bill  that  tbe 
omission  by  the  taxing  officers  of  these  classes 
of  capital  from  assessment  and  taxation  was  in 
pursuance  of  an  opinion  rendered  by  tbe  attor- 
ney general  of  the  state  of  Washington;  audit 
fa  alleged  tbat  the  said  attorney  general  was  re- 
quired by  the  lawq  of  the  state  to  render  opin- 
ions upon  request  of  the  assessors.  But  the 
bill  does  not  set  forth  tbat  opinioo,  or  tbe  rea- 
sons upon  which  the  attorney  general  pro- 
ceeded. Tbe  supreme  court  of  tbe  state  of 
Washington,  adverting  to  this Bll<^tlon  of  tb« 
bill,  suggests  that  it  Is  probable  that  the  opin- 
ion referred  to  was  one  dated  February  S,  1881, 
addressed  to  the  state  andltOT,  and  in  which  tbe 
stiorney  general  advised  that  accounts,  prom- 
issory notes,  and  mortgages  were  to  beexempted. 
In  order,  perhaps,  to  avoid  double  taxation. 
And  the  supreme  court  well  observes  that  tf 
the  action  of  the  assessors  was  based  upon  this 
decUlon  of  the  taw  officer  of  the  state,  and 
went  no  further,  tbe  allegations  of  the  bill 
would  certainly  turn  out  to  be  nnsnpported.  8 
Wash.  84. 

We  agree  with  tbe  supreme  conn  of  Waah 
Ington  in  thinking  that  the  allegations  of  this 
complaint  nowhere  show  that  any  moneyed 
capital  of  tbe  character  defined  by  tbe  Federal 
Supreme  Court  was  omitted  or  intended  to  be 
omitted  by  tbe  assessors;  or  if  the  intention  of 
tbe  complainl  be  to  cover  any  such  existing 
cases,  tbe  allegations  are  ao  general  and  inde£ 
nite  tbat  Uiey  cannot  be  made  the  basis  of  ao- 
tion. 

l^JudBnunttfAt  8upr*mt  Ontrt  IPoaA* 
ingtffx  i»  afirmtd, 

Mr.  Justice  Hmrlan,  Hr.  Justice  Brown, 
and  Mr.  Justice  WUt«  are  of  opinion  that  the 
bill  makes  a  prima  facie  cose  of  illegal  discrim- 
ination against  capital  Invested  fn  national 
bank  stock,  and  therefore  that  tbe  demnmr 
should  have  been  overruled. 

U6  O.B. 


Digitized  by  Google 


1808.    Nat.  Bajik  or  Comheboe  t.  Seattlb.  Amkbioait  Pub.  Co.  t.  Fibhbb.  4C3,  4M 


4G31   NATIONAL    BANE    OF  COM- 
MERCE OF  SEATTLE,  i^.  in  En„ 
*. 

crrr  of  Seattle  ««  ol 


8:EATTLE'  national  bank  op  SE- 
ATTLE, i^.  w  fiW-,, 

V. 

CITY  OP  SEATTLE  et  ak 


PUGET  SOUND  NATIONAL  BANE  OP 
SEATTLE,  Plff.  in  Err., 

V. 

CITY  OP  SEATTLE  et  al. 


WASHINGTON  NATIONAL  BANK  OP 
SEAT11.E 
«. 

COUNTT  OP  KINO  H  al. 


(8ee8.aBeporter^edL468,4Bi.) 

AmauMnt  ef  Hack  tjf  naMmoI  BanJfei; 

The  omfakm  from  avnnneDt  of  all  moneyed  capi- 
tal fa  b  olty  owned  by  restdent  Individual  dtlzem 
and  loTested  In  Intereat-beHrlng  loans,  dlacouatt, 
and  Becurldes,  except  that  tuvested  In  inaornorat- 
«d  banks  located  in  the  city,  la  not  sufllclent  to 
make  a  tax  on  tiie  sbares  ot  stoclE  of  a  national 
bank  inTalld  aa  an  unlawful  dlacrlmlnatloa 
acalDflttbe  latter,  aolesa  tbe  moneyed  capf ml  left 
unaBBcned  was,  a*  to  any  material  portion 
thereof,  moneyed  capital  oomlnjr  Into  oompct^ 
Oon  with  that  of  aatlonal  banka. 

IN08.  928-as&] 
Aryval  MarA  tS,  1897.  Deetm  April  tt, 

3m. 


IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  WanbinetoD  to  review  judgments 
of  that  court  afiirmingjudgmentsof  tbe  Super- 
ior Coun  of  uid  Stale  in  faror  of  defendant 
In  BCII0DS  brought  by  ibe  aboTe-oamed  plain- 
tiffs in  error,  severally,  against  tbe  aoove- 
named  defendants  in  error,  severally,  to  en- 
join  said  defendants  frnm  levying  and  collect- 
log  a  tax  upon  tbeabareaof  atoekof  said  plaio- 
Uffs  in  error.  Afflimed. 
See  nme  case  below^  9  Wash.  007. 
Tbe  facta  are  stated  in  the  opinion. 
MettTt.  Harold  Preston,  tTamM  A  ZRnM, 
and  Eugene  J/.  Carr  tor  plaintiffs  in  error. 

Messrs.  John  K.  Brown*  John  B.  Alien, 
and  F.  B.  Tipton  for  citgr  of  Seattle  st  al., 
defendants  in  error. 

Btemrs.  Andrew  F.  Borleiffli.  Jama  A, 
Baight,  and  Samuel  H.  Piles  for  County  of 
Eiog^t  al.,  defendants  in  error. 

Mr.  Justice  Shiraa  delivered  tbe  opinion  of 
the  court: 

Tbe  bills  of  complaint  In  these  cases  are  sub- 
staDlially  of  tbe  same  legal  import,  »>  far  as 
any  Federal  question  is  concerned,  with  tbat 

NOTK.— ^  to  taxatton  of  shares  in  nattondl  banks 
and  of  other  eorptmOiOM,  see  note  to  Frovfdanoa 
Bank  v.  BUUn«s,  Tt«0lL 

IfiA  U.S. 


considered  in  tbe  case  of  FirU  Nat.  RinJt  t. 
Qiehalis  County,  in  which  the  opinion  of  tbii 
court  has  just  been  delivered. 

Tbe  only  difference  tbat  we  notice  Is  tbat,  in 
connection  with  the  allegation  that  there  ex- 
ited large  amounts  of  taxable  moneyed  capital 
owned  by  resident  citizens  and  Invested  In  in- 
terest-bearing loans  and  securities,  there  is  made 
the  additional  *alleeation  tbat  all  of  8aid[404 
other  moneyed  capital  referred  to  was  all  the 
moneyed  capital  in  tbe  city  owned  by  resi- 
dent individual  citizens  aoi^  invested  in  in- 
terest  bearing  loans,  diacountB,  and  securities, 
except  tbat  Invested  in  incorporated  banks  lo- 
cated In  the  city. 

It  ie  not  perceived  that  this  additional  alle- 
gation calls  for  any  different  conclusion  than 
the  one  reached  in  tbe  previous  case.  We  are 
still  uninformed  wnemer  toe  moneyeo  capiiai 
left  unassessed  was,  as  to  any  material  portion 
thereof,  moneyed  capital  coming  Into  compe- 
tition with  tbat  of  national  banks.  The  aver- 
ment that  the  moneyed  capital  exempted  was 
"taxable"  does  not  enable  us  to  say  that  it 
therefore  consisted  of  investments  within  the 
meaning  of  tbe  term  "moneyed  capital"  aa 
used  in  the  act  of  Congress. 

T7u  judgment  cf  the  Supreme  Oouri  ^  WaA- 
ington  is,  in  each  ease,  affirmed. 

Mr.  Justice  Hwlan,  Mr.  Jastioe  Br«WB» 
and  Mi  Justice  White  dissented. 


AMERICAN  PUBLISHING  COMPANY, 
J\f.  in  Bit., 
ft 

A.  FISHER  and  Aaron  ^yser,  Copartoen, 
Doing  Business  under  tbe  Firm  Name  of 
A.  FlBber  Brewing  Company. 

<8ee  8.  a  Beporter's  ed.  4a4-4«8.) 

Trialby3UTt^-'laviauthori$inga  verdict  ^n(n§ 
or  monjuron  uaeon^tutionalt 

L  The  Utah  law  of  Ifareb  10, 180S,  tbat  a  verdict 
In  a  civil  case  may  be  rendered  on  the  conouireno© 
therein  of  nine  or  more  members  of  the  Jury.  Is 
Invalid,  either  by  force  of  tbe  Amendment  to 
tbe  United  States  Constitution,  or  by  the  acta  of 
CongrcH  {SStaU  at  L.16B,  B 17).  ezteadlnir  the  Coo- 
atlttitfon  and  laws  of  the  United  States  over  the 
territory,  and  18  Stat  at  L.  p.  27,  ohap.  SO.  In  rfr- 
gardto  the  territories,  which  provides  thai  no 
party  shall  be  deprived  of  the  right  of  trial  by 
Jury  In  cases  oogolsable  at  common  law. 

2.  Unanlmi^  Is  one  nX  the  peculiar  and  eaaenUal 
features  of  trial  by  Jury  at  common  law.  and  the 
constitutional  ngbtof  trial  by  Jury  Is  violated  by 
a  territorial  statute  authorizing  a  verdict  by  the 
concurrence  of  nine  or  more  members  of  tbe  Jiirr* 

[No.  243.) 

Argued  MarA  »9,  1897.   Decided  April  a, 

1897. 

NOTH.— ^  to  trial  by  jury,  how  ected  bv  Tth 
AmmAmexA  to  tt\t  CtmstttiiHon,  see  note  to  New 
York  Bupw  OL  JusllOM  v.  United  SUtes,  Mnrtmy,  lih 
068. 

As  toiurv,  of  what  twmher,*  practice  <n  rvgarcl  to; 
fancsa  or  Insanttv  0/  one;  thirteen  or  eleven  Jurors; 
lorofiff  persnn  aert>»np  as  Juror  by  taMolM,— see  note 
toSUsbyv.Voote,  UdM. 
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rr  ERROR  to  the  Supreme  Court  of  tbe 
Territory  of  Ulab  to  review  a  Judgmeot  of 
tbat  court  afflrmlog  tbe  jtidgmeDt  of  tbe  Dis- 
trict Court  of  Stilt  Labe  Coaoty.  la  that  Ter- 
ritory, In  fsTor  of  defendsDtt  In  u  wIIod 
brought  by  the  American  PnbUiblng  Com- 
pany, plaintiff,  against  A.  Fisher  et  aL,  to 
recoTer  on  a  contract  for  fumlshlng  labels, 
cards,  eta;  tbe  verdict  on  which  the  Judgment 
was  rendered  was  signed  by  nine  jurors,  tbe 
others  not  concurring.  IUter$ed,  and  case  re- 
manded to  the  slate  snpreme  court. 
Sea  nme  cue  below,  10  Ulmh,  147. 

Statement  by  Mr.  Justice  Brewen 

Oo  April  89, 1801,  plalDtlSs  In  error  com- 
menced an  action  In  tbe  district  court  of  Bait 
Lakecounty,  territorv  ofTJtah,  torecoTcr  of  de 
fendants  the  sum  of  f  20.844.75  on  acontract  for 
furnishing  labels,  cards,  etc  After  answer 
the  case  come  on  for  trial  before  a  Jury  on 
December  10,  1808,  and  resulted  in  a  T^Ict 
In  favor  of  the  defnidanta,  signed  by  nine  Jur- 
ors, the  others  not  conctirnog.  Judgment 
was  rendered  upon  this  verdict,  which  was 
sustained  by  tbe  supreme  court  of  the  territory. 
10  Utah,  147. 

This  action  of  tbe  trial  and  supreme  courts 
in  sostainiDg  a  Terdlct  tetnmed  by  only  nine 
of  the  Jurors  was  nnder  tbe  aalhoritv  of  an 
act  of  the  leglslatnre  of  Utah,  approved  March 
10,  1888  (Utah  Laws  1808,  p.  40),  which  pro- 
vides as  follows: 

"Sec.  1.  Tbat  %  8871  of  the  Compiled  Laws 
of  1888  of  Utah  Is  hereby  amended  so  as  to 
lead  as  follows: 

"Sec  8S71.  In  all  dvilcasesa  verdict  may  be 
rendered  on  tbe  ooncurrence  therein  of  nine  or 
more  members  of  the  Jury." 

The  bill  of  ezceplions  contains  this  recital 
In  respect  to  an  instruction  and  tbe  verdict: 

"The  court  further  charges  you  tbat  tbe 
concurrence  of  nine  or  more  members  of  the 
Jury  Is  esseDlial  to  your  verdict,  and  tbat  all 
who  agree  to  it  sboold  dKo  It. 

"iTo  which  last  charge  tbe  pUlnUff  duly 
excepted.) 

"Tbe  Jujy  having  retired  and  deliberated, 
returned  a  written  verdict  Into  court  on  tbe 
18tb  day  of  December,  1898,  'flndtng  tbe  Issues 
for  tbe  defendant/  signed  by  sine  (9)  of  its 
member*— tbe  others  refonog  to  concur 
tberain.  Which  verdict  the  oonrt  then  and 
there  received  and  caused  to  be  entered  npon 
the  record. 

"To  which  action  of  Uw  court  Um  plaiotUT 
ooepted." 


Memt.  Jandah  H.  WUmhi  and  F.  W. 

Von  OottJtavtm,  for  plaintiff  Id  error; 

At  tbe  time  of  tbe  adoption  of  the  Constitu- 
tion, tbe  Jury  recognized  by  tbe  common  law 
consisted  of  twelve  men,  and  uoaalmlty  of  the 
twelve  was  essential  to  a  valid  verdict. 

Oaltan  v.  FtVim,  187  U.  8.  549  (32:  220):  8 
Sharswood'a  Bl.  Com.  bk.  8.  p.  875;  18  £oc. 
Brit.  7B6. 

By  a  Jury  means  etv<  tmnini  a  trial  by  jury 
of  twelve  men  Impartially  selected,  in  accord- 
ance with  law,  who  must  uoBoImouBly  con- 
cur la  the  guilt  of  the  aocosed  before  a  con- 
viction can  bo  had.  Aaj  law,  therefora,  difr 
1080 
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pensing  with  any  of  these  Tcqnisltes  may  be 
considered  anoonBtitutloDal. 

Work  V.  atat4,  8  Ohio  St.  896,  5B  Am.  Dec 
671;  Statt  v.  Cbr,  8  Ark.  436;  Paoph  v.  Joh»- 
aon,  8  Park.  Crim.  Bep.  888;  People  v.  TognbM, 
Id.  889.  588:  v.  gUher,  Id.  402:  Work 

V.  StaU,  9  Bennett  ft  H.  Lead.  Crim.  Cas.  827, 
and  note;  Statef.  MeCltar,  11  Nev.89-^;  Lamb 
V.  Lane,  4  Ohio  St.  177;  WiUyard  v.  Hamilton. 
7  Ohio.  pt.  8,  p.  11;  Turn$  v.  Com.  6  Met.  881; 
Sleintehmidt  v.  Jhrnp^,  1  Moot.  118;  Story, 
Const.  8d  ed.  6  1779. 

Tbe  right  of  trial  by  jury  secured  by  the  7th 
Amendment  appliea  to  the  lerritorlal  courts. 

Webttert.  &Sd,  68  D.  &  11  How.  487-400 
(18: 761-770);  (MUm  v.  FUmi,  187  U.  B.  640 
(88:  283}. 

Mr.  J.  L.  Rawllaa,  for  defendants  In  error: 

Tbe  question  of  the  validity  of  tbe  verdict 
rendered  by  nine  of  the  eleven  Jurors  is  not 
properly  before  the  court.  It  does  not  appear 
from  tbe  record  that  plaintiff  made  any  objec- 
tion to  the  reception  of  tbe  verdict  or  the  en- 
try of  Judgment  thereon,  or  dalmed  any  vit^ 
tlon  of  tbe  Constitution. 

The  only  way  to  raise  the  question  of  tbe 
sufficiency  of  the  verdict  is  by  objecting  to  its 
being  received  by  the  court  and  recorded,  and 
in  case  such  objecUon  la  overruled  by-them,  and 
there  excepting  to  such  ruline. 

State  V.  Awtin,  6  Wis.  20S;  FmrM  v.  Shi- 
netaep,  81  Wis.  688;  Com.  v.  Ootttttf,  118  Mass. 
1;  Oroe$  v.  Grant,  62  N.  H.  076;  AViambra 
Addition  Water  Co.  v.  Rtchardeon,  78  CaL  606; 
Algierw.  JTU  Maria,  14  Cal.  167. 

Mr.  Jnstloe  Bivwar  delivered  tbe  opinion 
of  tbe  court: 

As  the  smount  In  controversy  Is  over  $5,000 
this  court  in  any  view  has  junadictioo  of  tbe 
case,  and  may  inquire  Into  all  matters  properly 

E reserved  In  the  record.  The  recital  in  the 
111  of  exceptions  shows  tbat  proper  exceptions 
were  taken  to  tbe  charge  of  the  courtln  respect 
to  tbe  number  ol  jurors  whose  concurrence 
was  essential  to  tbe  verdict,  and  also  to  its 
action  to  receiving  and  entering  of  record  such 
verdict. 

Tbe  territorial  statute  was  relied  upon  is 
authority  for  this  action.  Its  validity,  there- 
fore, must  be  determined.  Whether  tbe  7th 
Amendment  to  the  Constitution  of  the  United 
States,  which  provides  tbat  ''in  suits  at  com- 
mon law.  where  the  value  in  controversy  shall 
exceed  the  right  of  trial  by  jury  shall  be 
preserved,"  operates  ex  propno  tigore  to  in- 
validate Ibis  statute,  may  be  a  matter  of  dis- 
pute. In  Webtter-r.  Seid,  68  U.  S.  11  How. 
437  [18:761],  an  act  of  tbe  legislature  of  the 
territory  of  Iowa  dispensing  with  a  jaiy  In  a 
certain  class  of  common-law  actions  was  held 
void.  While  in  tbe  opinion,  on  page  460  [770]. 
the  7th  Amendment  was  quoted,  it  was  also 
said:  "The  organic  law  of  the  territory  of  Iowa, 
by  express  provision  and  by  reference,  ex- 
tended the  laws  of  tbe  United  States,  inclnd- 
iog  tbe  ordinance  of  1787,  over  the  territory. 
BO  far  as  they  are  appHcable;"  and  the  ordi- 
nance of  1787,  art.  2,  in  terms  provided  tbM 
"the  inhabitants  of  tbe  asid  territory  shall  al- 
ways be  entitled  to  the  benefits  of  tbe  writ  of 
habeas  corpus,  and  of  the  trial  by  Jury."  So 
the  invaltdltj  maj  have  basn  adjudged  by 
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reason  of  Ibe  Gooflict  with  coagressional  legis- 
lation. 

In  Reynoldt  t.  UniUd  8taU$,  98  U.  S.  145, 1S4 
[25:344,248],  ft  iras  said,  in  reference  to  b  crlm- 
loal  case  comiog  from  the  territory  of  Utab, 
that  **bT  tbe  Constitutioa  of  the  United  States 
(A-meDdment  6)  tbe  accoBed  was  entitled  to  a 
407]  trial  by  *an  Impartialjiuy."  Both  of 
tbese  cases  were  qooied  In  OaOan  t.  IfifZim, 
12?  U  S.  640  [83:  224],  as  amboritiea  to  sustain 
the  ruling  that  tbe  provisions  in  tbe  Constlta- 
tloD  of  the  United  States  relating  to  trial  by 
lory  are  in  force  in  tbe  District  of  Columbia. 
Oo  the  other  Iwid,  in  GftureA  of  Jetut  ChrM 
-r.  United  Blatm,  186  U.  8. 1, 44.  [84:478.491], 
It  was  said  tj  Mr.  Jusdce  Brad^y.  speaking 
for  the  court:  "Doubtless,  Oonpess  in  legis- 
lating for  tbe  territories  would  be  subject  to 
those  fundamental  limitations  in  favor  of  per- 
sonal rights  which  are  formulated  in  the  C<ni- 
stiiution  and  its  ameodmeuts;  but  these  lim- 
itations would  exist  rather  by  faiference  and 
the  general  •pMt  of  the  Constitudou  from 
which  Congress  derlvM  all  its  powers,  than  by 
any  express  aod  direct  spplication  of  iu  pro- 
▼isiona."  And  In  MeAUitter  t.  United  Statee. 
141  n.  S.  174  [85:603],  it  was  held  that  the 
constitutional  provision  ia  respect  to  the  tenure 
of  judicial  offloes  did  not  ttin>ij  to  territorial 
judges. 

But  if  the  7th  AmoidmeDt  does  not  operate 
in  and  of  itself  to  Invalidate  thb  territorial 
statute,  tbeo  Congress  has  full  control  over 
the  territories  irrespective  of  any  express  con- 
stitutional limitations,  and  it  has  legislated  fn 
respect  to  this  matter.  In  the  first  place.  In 
the  act  to  establish  a  territorial  government  for 
Utah,  act  of  Sepu  9, 1860  (9  Stat  at  L.  468, 
chap.  51,  g  17)  it  enacted  "that  the  Constltu* 
lion  and  laws  of  tbe  United  States  are  hereby 
extended  over  and  declared  to  be  in  force  In 
said  territory  of  Utah,  so  far  as  tbe  same,  or 
any  provision  thereof,  may  be  applicable." 
A  subsequent  statute  has  more  specific  refer- 
ence to  jury  Uials.  April  7, 1674  (18  StaL  at  L. 
27,  chap.  t^O).  TheUtsectlonof  tbisact,  after 
oonftrmingthe  statutes  of  the  various  territories 
■o  far  as  the;  authorize  a  uniform  course  of 
proceeding  in  all  cases,  whether  legal  or  equi- 
table, closes  with  this  proviso:  "Provided,  that 
DO  party  has  been  or  shall  he  deprived  of  the 
right  of  trial  by  jury  in  cases  cognizable  at 
common  law."  This,  of  course,  implies,  not 
merely  that  tbe  form  of  a  jury  trial  be  pre- 
served, but  also  all  Its  substantial  elements. 
WaO^  V.  J^ew  Mexia>  A  8.  P.  B.  Go.  166  U.  S 
698  [anU,  837]. 

Therefore,  either  tbe  7tb  Amendment  to  tbe 
Constitution,  or  these  acts  of  Congress,  or  all 
468]  together,  secured  to  <^everylitieaDt  in  a 
common -Taw  action  in  the  courts  of  Uie  terriio 
ry  of  Utah  tbe  right  to  trial  by  jury,  aod  nulli- 
fied any  act  of  its  legislature  which  attempted 
to  take  from  him  anything  which  Isof  the  sub- 
stance of  that  right.  Now  unanimity  was  one 
of  tbe  peculiar  and  essential  featuresof  trial  by 
jury  at  the  common  law.  No  authorities  are 
needed  to  sustain  this  proposition.  Whatever 
may  be  true  as  to  legislation  which  changes 
any  mere  details  of  a  jury  trial,  It  la  dear  that 
a  statute  which  destroys  this  mbstantlal  and 
essential  feature  thereof  Is  one  abrldgfaig  the 
1MU.8. 


right  It  follows,  thnefore,  that  the  court 
erred  tn  receiving  a  verdict  returned  by  only 
nine  jurors,  the  others  not  concurring. 

In  order  to  guard  against  any  misapprehen- 
sion it  may  be  proper  to  say  tbat  tbe  power  of 
a  state  to  change  the  rule  In  respect  to  una- 
nimity of  juries  is  not  before  us  for  coosid- 
eration.  Walker  AiuWne^  99  U.  8.  90 
[88^1781;  Atrtodb  T.  Oal^omia,  110  U.  a  61S 

77ie  Judgment  will  be  reeerted,  and  as  the 
questions  involved  In  the  case  are  not  of  a 
Federal  nature,  and  diverse  citizeoship  is  not 
alleged,  the  case  must  be  zemandecf  to  the 
supreme  ooart  of  the  state  for  further  pnr- 
ceedings. 


UNITED  STATES,  Appt., 

AMERICAN  TOBACCO  COMPANY  for 
the  Use  of  Certain  Insurance  Companies. 

(8ee8.aBeporter%ed.  4B8-UL) 

Dettruetion  ef  internal  fwnue  sfomiw— »• 
eoterp  from  United  Statee  inturabte  tniereet 
—e^/eeUontt^kM  too  late. 

L  AnoathtothefheCttf  destmotton  of  internal 
nveouestampspnrotiased  bratobaooo  oompanT', 
sod  that  tbe  oompanr  bad  not  presented  anj 
claim  to  tfaa  sovemment  (or  tbe  tetundlnsr  of 
the  amount  or  an;  part  thereof,  or  received  tba 
value  thereof,  either  dlreotlr  or  iDdireotly  from 
thesoremmeat,lsasubstaatlalcompllsooe  with 
the  regulations  of  tbe  department  ^ovldlnt  the 
form  of  an  oath  from  which  the  words  "to  the 
Bovemnent*'  are  omitted. 

IL  The  right  of  atotmeeo  company  to  recover  from 
tbe  Untted  States  the  value  of  tobacco  tax 
sumps  whiob  were  destrored  onused  a  flre, 
coder  TT.  8.  Bev.  Stat.  1  StiB,  Is  not  lost  by  the 
fact  tbat  the  oompsnr  tws  received  payment 
therefor  from  aaloaaranos  company,  but  tbe  re- 
covery may  t>e  bad  tnttsnaneforttetieoelltttf 
the  insurer. 

8l  a  tobaooo  oompany  has  an  Insurable  Interestln 
iDternal  revenue  stamps  which  It  hss  purchased 
and  paid  fOr  to  ose  on  packages  of  Its  goods. 

i.  An  objection  that  the  Oommtasloner  of  Inter- 
nal Revenue  bad  tbe  option  to  deliver  other 
stamps.  Instead  of  refunding  money  paid  for 
stamps  wblob  baa  been  destroyed.  Is  made  too 
late  when  made  fortbeflrsttlmeuponargument 
In  this  court  In  an  action  against  tbe  United 
States  for  the  value  of  tbe  stamps,  which  was 
brouifbt  after  tbe  CommlssloQer  had  atXKilutelr 
refused  to  relmbuiae  tbe  olaimaot  In  either  way, 
on  tbe  ground  that  their  value  bad  been  alreadj 
paid  to  him  by  Insurers. 

[No.  742.] 

BubmiUed  March  »9, 1897.  Decided  April  it. 
1897. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims  In  favor  of  the  American  Totucco 
Company  gainst  tbe  United  States  for  the 
value  of  internal  revenue  stamps  destroyed  li|y 
flre  before  they  were  used.  Affirmed. 

Statement  by  Hr.  Justice  Peoklwaa: 
This  action  was  brought  in  tbe  court  of 
claims  for  tbe  puroose  of  recovering  the  value 
of  certain  lotnnu  revenue  stamps  alleged  to 
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ban  been  deatroyed  by  flee  before  tb^  had 
been  wed.  The  action  Is  fonoded  upon  the 
provisiooa  of  TJ.  S.  Rev.  Stat.  %  8426.  as 
amended  by  chapter  125  of  the  Lawfl  of  1870 
(20  BlsL  at  L.  827,  849),  the  lat  paragraph  of 
$  17  of  which  reads  as  follows: 

"The  CommlasiODer  of  Internal  Revenue 
may,  apoo  receipt  of  salJafactory  evidence  of 
the  facU,  makeaUowsDoe  for  or  redeem  «ucb  of 
tbe  stamps  lasaed  under  )he  proTislona  of  this 
title,  or  of  any  Internal  revenue  act,  as  may 
470]haTe  been  "spoiled,  destroyed,  or  render- 
ed useless  or  unfit  for  the  purpose  Intended,  or 
lor  which  the  owner  may  have  no  iise,or  which, 
tbrougfa  mistake,  m^  have  been  Improperly  or 
nniiecessarlly  ttsed,  or  where  the  rates  or  dottes 
represented  thereby  have  been  ezccsslTe  in 
amount,  paid  in  error,  or  In  any  manner  wrong- 
fully collected;  and  such  allowance  or  redemp- 
tion shall  be  made  either  by  iriving  other 
stamps  In  lieu  of  tbe  stamps  so  allowed  for  or 
redeemed,  or  by  refunding  the  amount  or 
value  to  tbe  owner  thereof,  deducilog  there- 
from, in  case  of  repayment,  the  percentage,  if 
apy*  allowed  to  tbe  purchaser  thereof;  but  no 
allowance  or  redemption  shall  be  made  in  any 
case  until  the  stamps  so  spoiled  or  rendered 
useless  eball  hare  been  returned  to  the  Com 
mlssloner  of  Internal  Revenue,  or  until  satis- 
factory proof  has  been  made  showing  the  rea- 
son why  the  same  cannot  be  so  returned: 
PrwideSj  That  nothing  herein  shall  be  lield  as 
authorizing  redemption  of  or  allowance  for 
any  of  tbe  stamps  allowance  for  which  Is  pro- 
hibited by  the  provisions  of  'An  act  Belatlve  to 
the  Redemption  of  Unused  Stamps,'  approved 
July  12lh.  1876.- 

On  the  27lh  of  Hay,  1895,  tbe  American 
Tobacco  Company  filed  ita  petition  In  tbe  court 
of  claims  in  its  own  name  for  the  use  of  certain 
Insurance  companlea  named  In  the  petition,  to 
recover  tbe  value  of  stamps  destroyed  by  fire 
in  its  faciory.  The  facts  as  to  the  loss  and 
destruction  of  tbe  stamps  were  set  forth  and 
judgment  asked  for  the  value  thereof.  The 
usual  general  dental  of  all  the  allefratlons  of 
tbe  petlilon  was  filed  by  the  Attoroey  General 
on  behalf  of  tbe  United  States,  and  tbe  rase 
went  to  trial,  and  after  the  evidence  had  been 
submitted  the  court  found  the  followtne  facts: 
That  the  tobacco  company  was  a  manufacturer 
of  tobacco.  orcupyioK  a  building  in  New  York 
city,  which  was  established  solely  as  a  manu 
factory,  no  sales  of  tobacco  being  made  at  the 
faciory,  tbe  abipments  therefrom  belog  made 
in  bulk  after  tbe  tobacco  had  been  stamped 
accordmg  to  law.  On  the  2d  of  April,  1898,tbe 
faciory  and  Ita  entire  contenis  were  deDtroyed 
by  fire.  Among  those  contents  were  iDteroal 
revenue  stampsof  tbe  United  Stateaof  tbe  fare 
value  of  $4,100.10,  These  stamps  bad  been 
purchased  by  the  company  from  the  Untied 
47 1  j  *8tate8  collector  of  internal  revenue  for 
use  In  tbe  factory.  Some  of  the  stamps  were 
unattached  to  packages  of  tobacco,  and  bad 
never  been  used,  and  they  were  of  the  fare 
value  of  $1,896.63;  the  balance  of  the  stamps 
of  tbe  face  valueof  $3,748.47  bad  been  attached 
to  pa^'kages  of  tobacco  which  had  not  been 
sold  or  offered  for  sale  or  removed  from  the 
factory  for  sale.  The  tobacco  company  bad 
purchased  and  paid  for  these  stamps,  which 
were  totally  dMtroyed,  and  there  were  no 
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unsettled  clalma  against  the  company  on  bebalf 
of  tbe  United  States. 

Tbe  court  also  found  the  following  facia: 

"IV.  On  or  about  tbe  tat  day  of  November, 
1893,  the  claimant  filed  wllb  the  Treasury 
Department,  under  tbe  rules  and  regulations 
of  said  department,  a  claim  for  tbe  redemptloa 
of  said  stamps  so  destroyed,  with  proof  «  said 
loss,  which  claim  was  eiamloed  and  certUled 
as  true  and  correct  by  the  United  States  inter- 
nal revenue  collector  for  aald  district,  bat 
without  recommendation  of  payment,  for  tbe 
reason,  staled  by  the  collector,  'that  the  claim- 
ant bad  been  paid  by  tbe  insurance  oompsmiM 
for  the  value  of  tbe  stamps;'  and  on  tbe  14tli 
day  of  February,  1894,  the  department  ren- 
dered its  decision  upon  sidd  application,  declin- 
ing to  allow  the-  same,  for  the  reason  'that 
satisfactory  evidence  has  been  furnished  to  this 
office  that  you  have  received  reimbursement 
of  the  value  of  said  stamps  by-  tbe  recovery  ol 
insurance  thereon.' 

"V.  Thereafter,  on  or  about  tbe  3d  day  of 
April,  1895,  tbe  claimant,  by  lu  attorn^, 
filed  an  amended  petition  for  the  redemption 
of  said  stamps,  and  asked  for  a  rpbeariog: 
and  on  April  10,  1895,  the  Treasury  Depart- 
ment rendered  a  decision  declioiog  to  grant  a 
rehearing,  and  this  suit  was  brought. 

"VI.  The  contents  of  aald  factory  were 
Insured  to  tbe  American  Tobacco  Company, 
by  the  Insurance  companies  for  whose  use  tliu 
suit  is  brought,  in  the  full  sum  of  $180,600. 
The  total  loss  by  fire  as  adjusted  and  settled 
with  said  claimant  was$78,w5.47,  which  sum 
said  companies  have  paid  to  the  American 
Tobacco  Company  In  proportions  as  tbe  face 
of  their  several  policies  bears  to  tbe  whole  sum 
Insured.  The*face  valueof said  Unlied[473 
States  internal  revenue  a<amps  destroyed  ma 
aforesaid,  namely,  $4,100.10,  was  a  part  of  the 
sum  so  paid  by  said  Insurance  companies. 

"VIL  Id  tbe  adjustment  of  the  losses  and 
the  payment  thereof  It  was  anderstood  between 
the  claimant  and  the  insurance  companies 
that  the  insurance  companies  were  entitled  to 
have  and  should  receive.  In  the  proportion 
their  several  policies  bore  to  the  entire  amount 
insured,  the  amount  of  the  redemption  mooejr 
for  the  destroyed  stamps  to  be  recovered  npoB 
the  application  aforesaid  or  In  this  suit 

"Vin.  Thhsult  was  brought  by  tbe  claim- 
ant, for  the  use  of  said  ioaurance  companies  in 
the  proportions  aforesaid,  to  recover  the  value 
of  said  stamps  so  destroyed. 

"IX.  By  an  ezistlng  regulation  of  tbe  Com- 
mts'lonerof  Internal  Revenue,  made  June  13. 
1873.  by  authority  of  the  act  of  June  10, 1864. 
§11,  afterwards  re-enacted  as  Revised  Statutes, 
§  8426,  all  claims  arising  under  that  section 
were  required  to  be  made  npnn  a  certain  printed 
form,  called  Torm  88,'  and  ever  since  some 
time  In  1875.  and  probably  earlier,  all  claim- 
anta  under  the  said  section  have  been  required 
to  make  oath,  upon  form  88,  that  they  have 
not  heretofore  presented  any  claim  for  tbe 
refunding  of  tbe  above-mentioned  amount  or 
any  part  thereof.*  and  'that  the  value  or  reim- 
bursement of  the  value  of  said  sumps,  or 
any  portion  thereof,  has  not  heretofore  been 
received  by  claimant,  directly  or  Indirertly.' 

"Z.  In  presenting  tbe  cwm  as  stated  in 
flnding  lY.  tbe  daunantfa  ^neral  manager 
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€]id  not  make  tbe  oatb  referred  to  in  finding 
IX.  io  tbe  form  required  by  tbe  Commissioner 
of  Iiiteroal  Revenue,  but,  instead  of  taking  ibe 
required  oatb,  be  made  oath  that  the  claimant 
liad  'not  heretofore  presented  aoT  claim  ta  the 
^fovernment  for  the  tefuadiog  of  the  above- 
XDevtiooed  amount,  or  any  part  thereof,'  and 
'that  the  valtie  or  reimbursement  of  the  value 
of  said  Btamps,  or  any  portion  thereof,  has  not 
heretofore  been  received  by  claimant,  directly 
or  indirectly,  jV»jn /A^ffiMm-ftTMnt*" 

Am  a  coDclusiott  of  law  tbe  court  found  that 
claimant  was  entitled,  for  the  use  of  tbe  com- 
panies, to  recover  the  sum  of  $4,100.10.  Judg- 
tneot  pursuant  to  tbe  flndiog  of  tbe  court  wai 
entered,  frtm  which  an  appeal  was  taken  to 
this  court, 

Mettn.  J.  E.  Dodgre,  Assiataot  Attorney 
OeDeral,  and  Chaxles  C.  Blnaoj-*  Assistant 
.A.ttomey,  forappellaot. 

Memn,  Ohnrloa  W.  Noedham  and 
John  B.  Cotton  for  appellee. 

Mr.  Justice  FeckhMa  ddlvered  the  oirin- 
ion  of  tbe  court: 

Three  assignments  of  errors  alleged  to  have 
lieen  made  by  ibe  court  below  have  been  filed 
on  the  part  of  the  government,  as  follows: 

"1.  Id  holding  that  the  use  appellees  bad 
an  equitable  claim  against  the  appiellaat  which 
could  be  enforced  by  a  suit  in  the  name  of  the 
DODiinal  appellee. 

"  2.  Id  holding  that  U.  8.  Rev.  Stat  ^  S426, 

ameoded  Io  1H79,  required  tbe  Commissioner 
of  Intenal  Revenue  to  refund  the  tax  lepre- 
sented  by  the  face  value  of  destroyed  tobacco- 
tax  stamps,  or  to  furnish  others  In  tbelr  place, 
in  cases  whexe  the  full  amount  represented  by 
Bucb  face  value  bad  been  recovered  by  tbe 
■  tdbacco  manufacturer  from  insurance  compa- 
nies, so  that  be  bad  been  subjected  to  no  loss. 

"  8.  In  entering  judgment  In  favor  of  tbe 
appellee  for  the  sum  of  $4,100.10." 

It  la  argued  upon  tiie  part  of  tbe  government 
that  as  the  insurance  companies  have  paid  tbe 
tobacco  company  In  full  for  the  value  of  tbe 
Btampa  destroyed  by  fire,  they  bave  thereby  be- 
come tbe  actual  plaintiffs  in  this  suit,  and  that 
the  connection  of  tbe  tobacco  company  Is  merely 
nominal;  tbe  case  must  therefore  be  decided 
as  one  between  tbe  United  States  and  the  in- 
surance companies.  Dealing  with  the  compa- 
nies in  that  Itf  bl,  it  is  further  urged  that  their 
right  to  sue  is  based  upon  the  ground  that  they 
arc  subrogated  lo  tbe  lights  of  tbe  tobacco  com- 
pany, and  consequently  if  there  be  no  right  of 
subrngation,  there  is  no  right  of  recovery;  there 
4  74]*is  norijrtit  of  subrogation,  because. there 
was  no  insurable  Interest  id  the  stsmps  on  the 
part  of  the  tobacco  company;  and  there  was 
no  insurable  interest  because  tbe  tobacco  com- 
pany could  obtain  from  tbe  government  cither 
other  stamps  in  lieu  of  tbe  stamps  destroyed, 
or  tbe  amount  or  value  thereof,  upon  giving 
satisfactory  evideqce  of  the  necessary  facts  to 
the  Commissioner  of  lotemal  Revenue,  and 
therefore  tbe  tobacco  company  was  not  liable 
to  suffer  any  loss,  and  as  a  consequence  had 
no  insurable  interest  In  tbe  stamps. 

Tbe  argument,  as  we  think,  is  not  well 
founded.  Tbe  case  Is  not  to  be  treated  or  de- 
cided as  one  between  the  United  States  and  tbe 
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Insurance  companies.  On  tbe  contrary,  tbe 
rights  of  the  companies,  as  between  them  and 
tbe  government,  are  not  tbe  subject-matter  of 
tbe  suit.  The  insurnnce  companies,  as  such, 
have  no  right  of  action  against  the  govern- 
ment. It  18  tbe  right  of  the  claimant,  the  to- 
bacco company,  which  Is  to  he  passed  upon, 
and  unless  that  company  has  a  legal  cause  of 
complaint  no  recovery  can  be  bad  In  this  suit. 
The  companies  must  recover  in  the  name  of 
tbe  tobacco  company  and  by  reason  of  ita 
rights.  .BaU  v.  NatkviUe  (6  0.  R.  Co.  80  U. 
S.  IS  Wall.  867,  87S  [90: 694,  607j.  and  caM 
cited. 

The  suit  is  properly  brought  in  the  name  of 
the  Insured  for  tbe  use  of  tbe  insurers,  bat  the 
cause  of  action  rests  on  tbe  rights  of  the  owner. 
Hall  T.  Ifashvilie  A  O.  R.  Q>.  rupra;  Phosnia 
Int.  Co.  T.  Erie  d  W.  Tranm.  Co.  117  U.  S. 
813.  m  [29:  878,  678],  and  cases  dted. 

Payment  to  tbe  owner  by  the  insurer  does 
not  bar  the  right  against  another  party  origi- 
nally liable  for  tbe  Toss,  but  tbe  owner,  hy  re- 
covering payment  of  the  underwriters,  becomea 
trustee  for  them,  and  by  necessary  implication 
makes  an  equitable  assignment  to  them  of  hU 
right  to  recover  in  hu  name.  Roeking/iam 
Mat.  F.  Ins.  Co,  v.  Bother.  89  He.  268.  255  [63 
Am.  Dec.  618]. 

Tbe  question  then  arises  as  to  what  right,  it 
any,  tbe  tobacco  company  has  under  tbe  stat- 
ute above  cited,  when  It  appears  that  tbe  com- 
pany has  received  payment  from  tbe  insurance 
companies  for  the  value  of  the  stamps  de- 
stroyed. Is  that  fact  a  bar  to  Its  right  to  claim 
payment  under  that  section  in  a  case  where  the 
recovery  is  sought  for  tbe  purpose  of  reimburs- 
ing *the  insurance  companies  for  the  pBy-[47S 
ment  made  by  them  to  the  extent  of  the  value 
of  tbe  stamps? 

We  think  upon  tbe  facts  found  by  tbe  court 
of  claims  tbe  action  can  be  maintained,  and 
tbe  payment  the  inaurance  companies  oon- 
stltutes  no  bar. 

No  question  is  made  In  regard  to  the  snffl* 
ciency  of  tbe  proof  In  regard  to  tbe  destruction 
of  tbe  stamps  by  fire  or  of  tbe  bona  fides'of  the 
tobacco  company.  Tbe  claim  was  examined 
and  certified  as  true  and  correct  by  the  United 
States  collector  of  Internal  revenue  for  tbe  dis- 
trict in  which  the  factory  was  situated,  but  Iw 
failed  lo  recommend  payment  of  the  claim,  for 
tbe  reason,  as  stated  by  biro,  "  that  the  claim- 
ant bad  been  paid  by  the  insurance  companies 
for  tbe  value  of  tbe  stamps;"  and  the  depart- 
ment Itself,  when  the  claim  was  made,  rendered 
Its  decision  upon  the  application,  decUnintr  to 
allow  tbe  same,  for  the  reason  "  that  satisfac- 
tory evidence  has  been  furnished  to  this  office 
that  the  claimant  has  received  reimbursement 
of  the  vidue  of  the  stamps  by  tbe  recovery  of 
insurance  thereon." 

It  is  true  that  the  claimant  was  unable  to 
comply  with  tbe  regulations  of  tbe  department 
in  one  particular  regarding  tbe  oath  to  be  made 
by  such  claimant.  It  could  not  truthfully  be 
aaid  that  the  claimant  had  not  theretofore  re- 
ceived directly  or  indirectly  tbe  value  or  reim- 
bursement of  tbe  value  of  tbe  stampa.  Thia 
oath  was  required  by  what  is  called  "Form 
68"  which  was  a  certain  printed  form  of  oath 
to  be  taken  by  all  claimants  for  reimbursement 
for  stamps  claimed  to  have  been  destroyed 
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wltbln  the  meaalog  of  the  section  of  the  Be- 
Tted  Statutes  heretofore  quoted. 

The  elsfouiDt,  however.  Uirough  Its  proper 
officer,  did  make  oath  that  It  "  had  not  hereto- 
fore presented  any  claim  to  the  mnemmetU  for 
the  lefuodfnfcof  the  above  mentioned  amount, 
or  any  part  thereof/'  aad  "that  the  value  or 
reimbursemeot  of  the  value  of  said  stamps,  or 
any  portioo  thereof,  has  not  taereiofore  been 
received  by  claimant  diret^y  or  indirectly  y^m 

While  the  relation  prescribed  by  the  Oom- 
miasioner  of  loteniBl  Beveoue  would  be  re- 
nrded  as  proper  and  appropriate  for  the  pur- 
476]po8e  *of  satisfying  him  of  the  fact  of  the 
destruction  of  the  stamps,  yet  we  think  there 
was  a  substantial  compliance  with  that  regula- 
tion on  the  put  of  the  tobacco  company  in  this 
case,  when  It  made  oath  through  Its  proper 
^cer  to  the  fact  of  such  destruction,  and  UiaC 
it  had  not  presented  any  claim  for  the  refund- 
ing chT  the  amount  or  any  part  thereof  to  the 
government,  nor  had  the  value  of  a&id  stamps, 
or  any  portion  thereof,  been  theretofore  re- 
oeived  vj  the  claimant,  either  dbeetly  or  iDd^ 
lectly,  from  the  government. 

Tab  real  object  of  the  regulation,  it  must  be 
aMumed,  was  to  prevent  fraud  upon  or  im- 
proper cldms  against  the  government  and  to 

{irotect  it  from  itself  twice  paying  for  the  loss, 
f  the  object  of  the  regulation  were  to  dtscover 
whether  the  stamps  had  been  Inuired  and 
whether  payment  therefor  had  been  made  by 
the  iosuraoce  company,  and  if  so,  to  base  a  re- 
fusal to  reimburse  upon  that  fact,  we  think 
that  portion  of  the  regolatiOD  wu  unreason- 
able, and  compliance  with  the  form  at  provided 
was  unnecessary. 

The  purpose  of  the  statute  was  to  have  the 
government  reimburse  the  person  who  had 
bought  and  paid  for  internal  revenue  stamps 
whidi  had  been  destroyed  under  the  circum- 
fltancea  mentiooed  In  the  statute,  before  they 
had  been  used.  To  make  such  reimbursement 
would  be  no  loss  to  the  government,  while  to 
retain  the  amount  paid  would  t>e  highly  in- 
equitable. The  government  recognl^  this 
fact  by  the  passaee  of  the  statute  in  question. 
The  company  did  not  purchase  the  stamps  in 
pnyment  of  any  tax  then  due  it  to  the 
government;  they  were  purchased  as  a  matter 
of  convenience  and  to  be  thereafter  affixed  to 
packages  of  tobacco  which  were  to  be  sold  in 
the  future.  The  tax  was  laid  upon  sales  of 
tobacco  and  the  stamps  were  resorted  to  as  a 
convenient  means  of  collecting  the  tax  on  such 
sales.  Of  course,  If  no  saler  of  packages  of 
tobacco  took  place  upon  which  the  stamps 
mfgbt  be  affixed,  do  tax  had  become  due  to 
the  government,  and  therefore  if  after  the  pur- 
chase of  the  stamps  they  were  destroyed  by 
fire,  the  purpose  of  their  purchase  was  frua> 
trated  and  the  government  was  not  entitled, 
upon  any  equitable  ground,  to  retain  the  money 
paid  for  the  stamps. 

4771  *Id  JoTut  V.  Van  Benthvgtm,  108  U. 
8.  87.  88  (26:  477.  478],  Hr.  Justice  Miller 
■aid,  BpeBKing  for  the  court: 

"Uodoubtedly  this  statute  [15  Stat,  at  L.  135, 
16S]  only  Intended  to  impose  a  tax  upon  the 
■alei  of  tobacco,  and  If  the  dealer  was  also 
the  ownw  of  stamps  to  be  ueed  In  paying  the 
duties  on  tobacco  he  could  sell  them  sepantefy 
1«M 


in  any  quantity,  without  being  liable  to  a  tax 
for  such  sales.  When  unattached  to  tiw  to- 
bacco they  do  not  enter  Into  itsvalue,  and  they 
can  be  bought  and  sold  at  their  face  value  a* 
an  ladependent  commodity,  lobe  used  when  and 
wherever  the  purchasers  choose  to  do  so.  For 
such  sates  no  tax  is  imposed  upon  the  seller 
or  the  buyer.  On  the  other  haod,  we  are  of 
opinion  that  when  they  are  once  attached  to  tba 
tobacco  and  canceled,  and  can  never  be  law- 
fully used  anin.  they  cease  to  have  any  sep- 
arate and  independent  value,  and  that  whldk 
they  had  previously  has  become  merged  inio 
that  of  the  tobacco.  All  subsequent  sales  are 
made  upon  the  basis  of  the  increased  value  tha 
tobacco  has  acouired  by  the  payment  of  the 
stamp  duty,  and  can  sever  be  estimated  apart 
from  this.  It  would  seem  to  folhiw  from  this 
that  If  the  stamps  for  which  the  plafntur  was 
charged  by  the  collector  were  not  affixed  to  the 
tobacco  at  the  time  he  made  the  safe,  no  tax 
should  be  charged  to  him  for  that  value.  On 
the  other  hand,  if  the  stamps  were  affixed  at  tha 
time  qf  the  sale,  they  then  entered  into  the 
value  of  the  tobacco  porchsaed,  and  the  broker 
who  made  the  sale  should  be  taxed  on  the  price 
of  the  tobacco  as  It  wa*  sold." 

When  the  stamps  have  been  destroyed  under 
the  circumstanoea  detailed  in  this  case,  and 
those  who  paid  for  them  apply  to  the  govern- 
ment to  be  rdmburaed  for  their  value,  what 
maieriallty  is  there  In  the  fact  that  the  appli- 
cant has  been  paid  the  value  of  auch  sumpa 
by  an  Insurance  company  under  and  by  virtue 
of  a  separate  contract  made  wlih  that  com- 
pany on  the  part  of  the  claimant  upon  good 
consideration  f  That  drcumstaooe  does  not 
alter  the  fact  that  the  government  has  been 
paid  for  the  stamps  which  were  to  be  used  for 
a  certain  purpo8e--the  payment  of  taxes  tliere- 
after  to  become  due  the  'government— (478 
and  that  hy  reason  of  the  destruction  of  tba 
stamps  b;  dre  they  cannot  be  used  f<H-  the  pur- 
pose for  which  they  were  Intended.  VThatever 
sales  of  tobacco  might  t>e  thereafter  effected  by 
the  tol>acco  company  would  have  to  be  evi- 
denced by  the  attaching  of  other  stampa  upon 
the  packages  apld.  Uoless,  therefore,  the  gor- 
emment  repaid  the  value  of  these  stamps  so  do* 
slroyed.or  provided  othersiamps  In  lien  thereof 
without  any  further  payment,  the  government 
would  be  in  the  position  of  one  who  letained 
money  to  which  it  bad  no  equitable  right.  It 
would  be  no  answer  to  thai  fact  to  show  that 
some  other  person  had  reimbnraad  the  claim- 
ant the  amount  It  had  paid  for  the  stamps. 
That  would  not  alter  the  position  of  the  gov- 
ernment. We  cannot  think  that  the  payment 
to  the  claimant  by  the  insurance  companies  ab- 
solved the  government  Id  the  slightest  detrree 
from  the  duty,  under  that  statute,  of  paving 
back  the  mooev  which  it  had  received  and  for 
which  It  had  delivered  stamps  that  had  been 
destroyed  by  fire  before  the  contemplated  use 
of  them  had  been  made.  Whether  or  not  the 
insurance  companies  could  have  made  a  suc- 
cessful defense  (to  the  extent  of  the  value  of  the 
stamps  in  question)  to  an  action  on  tbelr  pol- 
icies by  the  assured,  because  of  an  alleged  lack 
of  insurable  interest  in  the  sumps  by  the  as- 
sured. Is  beside  the  question.  They  w«e  not 
bound  to  nuke  such  defense:  Having  reoetred 
the  premiums  they  had  the  right  to  folfll  their 
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contract,  snd  tbe  tnbarco  companT  nftcr  nurb 
payment  mfebt  still  ask  iliefroverDment  to  pay 
to  it  the  Tafue  of  the  stamps  in  order  that  it 
might  thereafter  repay  the  foauraoce  com- 
paoies,  Tbe  goveromeDt  losea  notbing  by 
payment  In  such  case.  It  simply  repays  money 
nbtch  it  has  no  equitable  right  to  retain.  Tbe 
technical  question  of  insurable  interest  does  not 
arise  in  th&  case,  which  involves  simply  the 
coDstructtoD  of  the  statute  died  and  tbe  riffht 
of  ibe  clalmsot  to  recover.  As  was  said  In 
Maton  T.  Sainfbury.  3  Dougl.  60, 64,  by  Mans- 
field, Lord  Chief  Justice,  In  reference  to  a  de- 
fense of  payment  by  tbe  insurance  companies: 
"Tbe  cue  IS  clear;  tbe  act  pots  tbe  hundred, 
for  civil  purposes.  In  the  place  of  the  trespass- 
ers; and  upon  principles  of  policy,  as  in  the  case 
of  other  remedies  against  tbe  hundred,  I  am 
479]  satisfied  *tbat  it  is  to  he  considered  as  If 
tbe  insurers  had  not  paid  a  farthing."  This  was 
a  case  against  the  hundred,  upon  a  statute  mak- 
ing it  liable  for  damages  to  properly  caused  by 
«  mob.  AlthougbtbelDSonncecOTipany  had 
paid  tbe  damages,  the  actioo  in  the  name  of  the 
owner  of  the  property  was  sustained  exactly 
the  same  as  if  there  bad  been  no  payment  by 
tbe  insurers.  The  liability  of  the  hundred, 
under  tbe  statute,  was  not  thereby  In  tbe  least 
affected.  Ttiis  case  under  the  statute  cited  Is 
still  stronger  because  tbe  government  suffers 
no  actual  loss  by  tbe  repaymeot.  while  it 
would  secure  an  unjust  and  inequitable  profit 
by  its  refusal  to  pay. 

We  are  also  of  opinion  that  tbe  tobacco  com- 
pany bad  an  Insurable  Interest  In  tbe  stamps.  It 
owned  them  absolut^y,  having  purchased  and 
paid  for  them.  The  right  of  Klmbuisement 
under  the  conditions  named  In  tbe  statute  did 
not  affect  tbat  insurable  Interest,  nor  prevent 
tbe  possibility  of  lessor  prejudice  arislDgfrom 
the  destruction  of  the  stamps.  Because  an 
owner  of  property  may  be  able  to  reimburse 
himself  Id  case  of  Its  destruction,  from  other 
sources,  la  no  reason  fordenying  to  such  owner 
an  insurable  interest  In  tne  property.  An 
owner  has  sn  insurable  interest  in  bis  property 
to  the  extent  of  tbe  value  of  tbe  buildingon  it, 
notwitbstandtDfT  tbe  existence  of  a  mortgage  oo 
the  property  sufficient  toabsorb  It.  Per  Brad- 
Ict,  J.,  in  Royal  Int.  Co.  v.  Stinion,  103  U.  S. 
38, 39  [28: 478.  477];  May,  Ina.  %%  81, 88,  The 
amount  of  interest  or  Its  character  Is  not  mate- 
rial in  determioiDg  the  question  whether  a 
parly  who  attempts  to  recover  under  a  policy 
baa  an  insurable  interest.  Rojfal  Ina.  Co.  v. 
Stintem,  mipra;  May.  Ins.  $g  81,  82. 

Upon  all  the  facts,  we  think  the  objections 
above  alluded  to  ure  untenable. 

Another  objectioo  raised  by  the  government 
is  that  under  tbe  section  of  the  statute  cited 
the  Commissioner  of  Iniemal  Revenue  had  the 
choice,  in  making  an  allowance  or  redemption, 
either  to  ^Iveotber  stamps  in  lieu  of  tbe  stamps 
BO  allowed  for  or  redeemed,  or  to  refund  id 
money  the  amount  or  value  to  tbe  owner  of 
the  stampa,  and  that  as  be  had  such  election 
when  he  was  appHeA  to  by  the  owner,  an  ac- 
tioo thereafter  commenced  to  recover  tbe  face 
480]  value  of  tbe  stamps  in  *money  deprived 
him  of  tbat  election,  and  hence  could  not  be 
maintalaed. 

The  statute  does  give  to  the  Commissioner 
of  Internal  Revenue  the  choice  as  to  bow  re- 
1G6  D.  8.        U.  8.,  Book  4t  ( 


Imbursement  for  the  loss  of  stamps  should  be 
made;  wbetlier  by  delivering  other  stamps 
or  by  payment  of  the  face  value  thereof 
in  money.  When  the  claim  In  this  case  was 
filed  with  tbe  Treasury  Department,  the  Com- 
missioner bad  then  the  choice,  upon  being  satis- 
fied of  the  necessary  facts,  to  re  imburse  the 
claimant  In  eltber  way  he  thought  {ffoper, 
either  in  stamps  or  In  moner.  That  was  the 
time  when  bis  election  could  properlr  have 
been  made.  Instead  thereof  he  refused  abso- 
lutely to  do  either,  and  gave  as  bis  reason  tbat 
tbe  claimant  bad  alreray  been  paid  for  tbe 
stamps  by  the  recovery  of  tbe  Insurance 
thereon.  If  that  were  a  saffldent  reason  in 
law,  the  Commissioner  was  justified  In  bis  re- 
fusal. As  It  was  not  a  sufficient  resson,  the 
Commissioner  was  not  justified,  however  sin- 
cerely  be  believed  that  be  was.  The  clatmant 
was,  therefore,  by  reason  of  thl<  refusal,  com- 
pelled to  resort  to  the  ooarts  In  order  to  obtain 
bis  legal  rights  under  tbe  statute.  Baviug 
filed  Its  claim  in  the  court  of  claims  and  asked 
for  judgment  for  tbe  money  value  of  the 
stamps,  and  a  trial  upon  tbe  merits  as  to  the 
liability  of  tbe  government  to  respond  at  all 
having  been  bad  in  the  court  below,  and  so  far 
as  appears  from  the  record  no  question  of  this 
kind  having  been  therein  made.  It  Is  too  late, 
upon  argument  In  this  court,  for  the  govern-, 
meot  for  tbe  first  time  to  question  the  n>rm  of 
the  remedv,  whether  It  should  be  a  demand  for 
money  only  or  one  which  left  the  election  still 
with  the  Commissioner  to  reimburse  clsimant 
bv  giving  stamps  instead  of  payment  In  cash. 
The  objection  does  not  go  to  tbe  merits  of  the 
clsim.  but  Is  one  of  procedure  only;  hence, 
even  if  U  would  have  been  valid  If  taken  In 
time,  it  may  be  and  was  waived  by  tbe  fail- 
ure of  the  government,  so  f sr  as  the  record 
shows,  to  take  tbe  objection  until  the  argument 
of  the  case  In  this  court. 

We  find  no  error  in  the  record  auihoriHwi  a 
revmolefihejudgnunt^ikaOemrttf&aSm, 
and  it  iB  iher^on  affrmtd. 


JZ0  BDWARD  ECEART.  Pmiitnm,  [481 
(Bee  8.  a  Reporter^  ed.  taMaU 
J'wiMf^ional  Aafieiu  wr^wit 

I.  AooavlotloDformonleruiMniaverdtetwhIoh 
falls  to  gpeclfy  the  degree  of  morder.  wtmi  tbs 
law  divides  It  Into  decrees,  the  puntsbment  vmry- 
Ing  aooordlng  to  tbe  degree,  altfaoagb  erroneous, 
lanoca]urlsdlotlonBldefeat.and  the  Judgment 
tboretoi  la  not  void,  so  as  to  entitle  tbe  persoa 
otMivtotedtobedtflebarged  upon  babesa  corpus. 

t.  When  a  court  hu  JurtndlotloD  by  law  or  the  of- 
fense obarged.  and  of  tbe  party  who  Is  so  chained. 
Its  Judgments  are  not  nuUltlea  whioti  can  be  col- 
laterally attaoked.  The  writ  of  hat>eas  oorpus 


NoTB,— jla  to  toAen  liaheae  corpus  may  Issue,  and 
wh«n  not:  and  /rom  vshal  eourts,  and  bu  tehot  iudff- 
et:  what  may  be  (nqufred  into  f>v  wru  o/,— see  note 
to  United  States  v.  Hamilton,  1: 490. 

AMtav^takqaeMammav  be  considered  on  Aobaoi 
corpus,  see  note  to  Ex  parte  CarlU  27:  £88. 

At  to  nwpenslon  <^  wit  of  hatteat  eorpvi,  sea 
note  to  Luther  v.  Borden,  U:  SSL 
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awDot  be  made  to  perform  the  fnnotlotii  ofa 
wtitotntotm 

[No.  14,  Original.] 

Submittei  March  tt,  1897.   Decided  April  19, 
1897. 

APPLICATION  of  Edward  Eckart  for  the 
allowBDce  of  a  writ  of  habeas  corpus  to 
ohtaln  bis  discharge  from  an  alleged  unlawful 
Imprtsonmeot  in  the  Wlaconiin  state  prison. 
Writ  r^tmd. 
The  racta  ate  stated  in  the  opinion. 
Jfr.  BablM  A.  Cola  for  petitioner. 
Mr.  W.  H.  S^lrea*  Attorn^  Qenerti  of 
Wlsoonslii,  tot  respondent 

Mr.  Juatioe  Whit*  dellTerad  the  oplnlcm  of 

the  court: 

This  Is  an  application  for  the  allowance  of  a 
writ  of  habeas  corpus,  to  obtain  the  discbarge 
of  the  petitioner  from  an  alleged  unlawful  Im- 
prieonment  In  tiie  'Wisconsin  state  prison. 

From  the  statements  in  the  petition  and  re- 
turn, it  appears  that  petitioner  has  been  de- 
tained in  custody  since  April  IS,  1878,  under  a 
judgment  of  the  circuit  court  of  Jefferson 
county,  Wisconsin,  entered  upon  a  verdict 
of  a  Jury  finding  him  "gntlty."  after  trial  had, 
upon  an  information  which  charged  Eckart 
with  baring  "on  the  18th  day  of  December  in 
the  year  1877  at  Jefferson  county,  state  of  Wis- 
consin, unlawfully,  feloniously,  and  of  bis 
malice  aforethought,  killed  and  murdered 
Charles  Paterson,  untnst  the  peace  and  dig- 
nity of  the  state  <n  Wisconsin."  The  ground 
relied  upon  to  establish  that  Uie  imprisonment, 
under  the  judgment  referred  to,  was  unlawful 
is  that  under  the  laws  of  Wisconsin  murder  is 
divided  into  three  degrees,  the  punishment 
varying  acfxirdlng  to  the  degree,  and  that  as 
the  verdict  In  question  fiUled  to  specify  the  de- 
482]2ree*o(  murder  of  which  the  accused  was 
found  guilty,  the  trial  court  was  without  juris- 
diction to  pass  sentence  and  judgment  upon 
the  accused,  and  the  deprivation  of  liberty  un- 
der sucb  judgment  is  without  due  process  of 
law. 

It  also  uipean  from  the  statements  in  the 
petition  and  answer  to  the  rule  that  In  Septem- 
ber. 1698,  Eckart  unsuccessfully  applied  to  the 
supreme  court  of  Wisconsin  for  the  allowance 
of  a  writ  of  habeas  corpus,  aaserUng  In  his  pe- 
tition the  same  detention  and  the  same  grounds 
for  his  right  to  release  as  Is  relied  upon  In  the 
present  Application,  and  that  in  his  petition  to 
the  Wisconsin  court  be  specially  set  up  that  he 
was  restrained  of  his  liberty  "contrary  to  the 
OonithutloB  of  Ute  United  States  and  laws  en 
acted  thereunder,  and  without  the  due  process 
of  law  guaranty  by  the  14th  Amendment  to 
that  instrument," 

It  has  been  held  by  the  supreme  court  of 
Wisconsin  that  under  the  statutes  of  that  state 
an  allegation  of  the  commission  of  crime  In 
language  such  as  was  employed  In  the  infor- 
mation upon  which  Eckart  was  tried  would 
justify  a  conviction  of  murder  In  either  the 
first,  second,  or  third  degree,  and  it  bas  also 
been  there  held  ibat  the  jury  must  find  the  de- 
gree In  their  verdict,  in  order  that  the  court 
may  impose  tlie  proper  punishment.  Hogan 

ataU,  80  Wis.  ««,  484  [11  Am.  Rep.  67fi]; 
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AUen  V.  I^te.  85  Wis.  33;  La  Tour  t.  StaU 
(Wis.)  (W  N.  W.  1138. 

In  its  decision  refusing  the  writ  applied  for 
by  Eckart,  the  supreme  court  of  Wiaconsla 
held  that  while  the  conviction  under  the  sen- 
tence in  question  was  erroneous,  tiie  error  in 
passing  sentence  was  not  a  jurisdictional 
defect  and  the  judgment  was  therefore  not 
void.  In  this  view  we  concur,  Thecourtbad 
jurisdictioo  of  the  offense  charged  and  of  tho 
person  of  the  accused.  The  verdict  clearly 
did  not  acquit  blm  of  the  crime  with  which  ho 
was  charged,  but  found  that  he  bad  committed 
an  offense  embraced  within  the  accusation 
upon  which  he  was  tried.  It  was  within  the 
jurisdiction  of  the  trial  judge  to  pan  upon  the 
sufflclencyof  the  verdict  ana  to  construe  its  l^ml 
meaning,  and  if  In  so  doing  he  erred,  and  held 
the  verdict  to  be  sufficiently  certain  to  authori7.e 
the  imposition  of  punisbment  for  the  highest 
grade  of  the  offense  charged.  It  *was  an  [493 
error  oommitted  In  the  exercise  of  jurisdiction, 
and  one  which  does  not  present  a  jurisdlctioBu 
defect,  remediable  br  the  writ  of  habeas  cor- 
pus. The  case  Is  analogous  In  principle  to  that 
of  a  trial  and  conviction  upon  an  Indictment, 
the  facts  averred  in  which  are  asserted  to  be 
insufficient  to  constitute  an  offense  against  the 
statute  claimed  tn  have  been  violated.  In  this 
class  of  cases  It  bas  been  held  that  a  trial  court 
possessing  general  lurlsdictinn  of  the  class  of 
offenses  within  which  is  embraced  the  crime 
sought  to  be  set  forth  In  the  Indictment  Is  pos- 
seswd  of  authority  to  determine  the  sufficiency 
of  an  indictment,  and  that  In  adjudging  it  to 
be  valid  and  sufBclent  acts  within  Its  jurladio 
tion,  and  a  conviction  and  judgment  ther» 
under  cannot  be  questioned  on  habeas  corpus, 
because  of  a  lack  of  certststy  or  other  defect 
In  the  statement  in  the  indictment  of  the  facm 
averred  to  constitute  a  crime.  Ex  parte  Coy. 
127  V.  8.  781.  756-758  [33:  274,  280.  281],  and 
cases  there  cited.  , 

The  ruling  In  B»  parte  BeU,  ISB  U.  8.  M 
[40:  88],  Is  also  applicable.  There  an  appli- 
CHtion  was  presented  for  ie&fe  to  file  a  petition 
for  a  writ  of  habeas  corpus  directed  to  the 
superintendent  of  the  Atbanr  county  peniten- 
tiary, in  the  state  of  New  York,  for  the  dis- 
charge of  Belt  from  custody  under  a  sentence 
of  the  supreme  court  of  the  District  of  Colum- 
bia. Belt  had  been  indicted  for  the  crime  of 
larceny.  In  the  course  of  the  trial  the  record 
of  a  former  conviction  of  larceny  was  Intro- 
duced to  establish  that  the  offense  for  which 
the  prisoner  was  then  upon  (rial  was  a  second 
offense,  which  fact.  If  established,  subjected 
the  accused  to  a  greater  punishment  than 
would  otherwise  be  authorized.  Objection 
was  taken  to  the  admlsrion  of  the  record,  on 
the  ground  that  It  showed  a  waiver  of  the  right 
of  trial  by  a  jury  on  the  part  of  the  prisoner 
and  a  trial  and  conviction  by  the  court  alone 
without  a  jury,  a  mode  of  procedure  claimed 
to  be  in  violation  of  the  Constitution  of  the 
United  States,  and  renderitis  the  Kubsequent 
proceedings  null  and  void,  'nie  objection  was 
overruled,  and  Belt  was  convicted  and  sen- 
tenced. The  judgment  being  affirmed  on  ap- 
peal, Belt  made  the  applicaiion  to  this  court 
referred  to,  asking  to  be  relieved  from  impris- 
onment under  the  alleged  void  sentence  and 
judgment   It  was  argued  on  his  Iwhalf  that 
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48  41  *the  coDBtitatloDal  requtremeot  of  trial 
\>y  a  jviTj  Id  crlmlna]  cases  could  not  be  waived 
the  accuted, though  In  pursuance  of  a  statute 
autborizlDe  such  a  waiver,  and  on  the  assump- 
tion tbat  the  first  conviction  wu  necessarily 
void,  the  second  convlctioD  predicated  thereon 
wax  likewise  a  nullity.   Upoo  the  authority, 
bo-wever.  of  Ex  parte  Bigdou).  113  TJ.  8.  838 
[28:  1005],  it  was  held  that  the  {^und  of  ap- 
plication did  not  so  to  the  Jurisdiction  or  au- 
thority of  the  trial  court,  but  was  allegation  of 
mere  error,  which  was  not  reviewable  on 
hnbeas  corpus,  citlog  on  this  latter  proposition 
Re  Schneider  (No.  2).  148  U.  8.  163  [87  :  406]. 

The  case  of  £c  parte  Bigetow  determined 
tbat  the  action  of  a  trial  courl  In  overrulfog  a 
plea  of  former  jeopardy  could  not  tw  reviewed 
on  habeas  corpus.  Id  the  course  of  the  opiu- 
ion,  the  court  said  (p.  830  [10061): 

"The  trial  court  bad  jurisaictlon  of  the 
offeose  described  In  the  iodlctmeot  on  which 
the  prisoner  was  tried.  It  had  lurlsdictloD  of 
the  prisoner,  who  was  properly  brought  before 
the  court.  It  had  Jurisdiction  to  bear  the 
charge  and  the  evidence  against  the  prisoner. 
It  tau  jurlsdicUon  to  hear  and  to  decide  upon 
the  defenses  offered  by  him.  The  matier  now 

?>re8ented  wasooe  of  those  defenses.  Whether 
t  was  a  suflQcieot  defense  was  a  matter  of  law 
CD  which  tbat  court  must  pass  so  for  as  it  was 
purely  a  question  of  law,  aod  oo  which  the 
jury,  under  the  iDstructiona  of  the  court,  must 
pass,  if  we  can  suppose  any  of  the  facts  were 
■uch  as  required  submisrion  to  the  Jury.  If 
the  question  had  been  one  of  former  acquittal, 
a  much  stronj;er  case  than  this,  the  court 
would  have  bad  jurisdiction  to  decide  upon  tbe 
record  whether  there  had  tieen  a  former 
acquittal  for  the  eame  offense,  and  if  tbe  Iden- 
tity of  the  offense  were  in  dispute  it  might  be 
necessary,  on  such  a  plea,  to  submit  tbat  ques- 
tiott  to  the  Jury  on  the  issue  raised  by  the  plea. 
The  same  principle  would  apply  to  a  plea  of  a 
former  conviction.  Clearly,  in  these  cases  the 
court  not  only  has  jurisdiction  to  try  and  de- 
cide the  question  raised,  but  it  is  its  Imperative 
duty  to  do  80.  If  tbe  court  malcea  a  mistake 
on  such  trial  It  Is  error  which  may  t>e  corrected 
by  the  usual  modes  of  correcting  such  errors, 
but  that  the  court  had  Jurisdiction  to  decide 
upon  the  matter  raised  by  the  plea,  both  as  mat- 
485)  ter  *of  law  and  of  fact,  cannot  be  doubt- 
ed. ...  It  maybe  confessed  that  itis  not  always 
very  easy  to  determine  what  matters  go  to  the 
jurisdiction  of  a  court  so  as  to  make  its  action, 
when  erroneous,  a  nullity.  But  the  general 
rule  is  that  when  the  court  has  Jurisdictiou  by 
law  of  tbe  offense  charged,  and  of  the  party  who 
is  BO  charged,  its  jndgmen's  are  not  oullttiea." 

Id  Ex  parte  Belt.  156  U.  8.  OS  [40:  88],  this 
court,  speaking  through  Ur.  Chief  Justice 
Fuller,  said  (p.  09  [80]): 

"Without  10  the  least  suggesting  a  doubt  aa 
to  the  efficacy,  value,  and  importance  of  the 
system  of  trial  hy  jury  in  crimlDal  as  well  as 
m  cItO  actions,  we  are  clearly  of  opinion  tbat 
the  supreme  court  of  the  District  had  jurisdic- 
tion and  authority  to  determine  the  validity  of 
the  act  which  authorized  tbe  waiver  of  a  jury 
and  to  dispose  of  the  question  as  to  whether 
tbe  record  of  a  conviction  before  a  judge  with- 
out a  jury,  where  the  prisoner  waived  trial  by 
jury  according  to  statute,  was  legitimate  proof 
166  U.  8. 
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of  a  first  offense,  and,  this  being  so,  we  cannot 
review  the  action  of  that  court  and  the  t^urt 
of  appeals  in  this  particular  on  habeas  corpus." 

The  case  presented  by  the  record  ta  not 
within  any  of  the  exceptions  to  the  general 
rule  that  when  a  court  has  jurisdiction  Dy  law 
of  the  offense  charged,  and  of  the  party  who  Is 
so  charged,  its  judgments  are  not  oullltiea 
which  can  be  collaterally  attacked.  The  writ 
of  habeas  corpus  cannot  be  made  to  perform 
the  functions  of  a  writ  of  error.  Vhwd  8tate» 
T.  Pridgeon.  168  D.  8.  48  [88  :  631]. 

It  follows  that  the  rule  must  be  dUeharged 
and  the  wit  r^fUetdt  and  it  is  so  ordered.  ' 


HERMAN  ZADIO  et  oL 

IDA  B.  BALDWm. 

ffiee  8.a  Beporter'8ed.«5-«a) 

Federal  que^ion. 

There  the  record  does  not  sbow  tbat  any  question 
was  made  In  the  stale  ooiut  as  to  the  Toltdlty  of 
estate  oonaUtutional  provision,  under  the  Con- 
BtltotiOD  of  the  United  States,  but  establishes 
that  at  tfao  trial  tbe  validity  ot  such  prorision 
was  assumed,  this  court  has  do  JuriBdIcilon  to 
pass  upon  sucb  queatloo,  althoush  the  record 
oootalns  an  extract  from  tbe  oloeicff  brief  In  the 
state  court  dlscuealos;  »uoh  Federal  question, 
and  it  Is  orally  asserted  at  bar  that  la  the  oral  ar- 
ffument  Id  the  state  court  snoh  question  was  INT^ 
seated. 

[Ko.  m] 

Argved  and  Submitted  March  39, D»- 
eided  April  19, 1897, 

IN  ERROR  to  tbe  Supreme  Court  of  the 
State  of  California  to  review  a  judgmentof 
that  court  afBnnine,  with  some  modification, 
the  judgment  of  the  Superior  Court  of  the 
State  of  California  In  and  for  the  County  of 
Sao  Francisco  in  favor  of  the  plaintiff,  Ida  B. 
Baldwin,  against  Herman  Zadix  et  at.,  for 
money  had  and  received.   Dimiaaedfor  vani 
o/  jurisdiction. 
See  same  case  below,  104  Oal.  594. 
The  facts  are  stated  in  tbe  opinion. 
Ur.  Edmund  Taaasky  for  plaintiffs  la 
error. 

Mr.  T.  O.  Van  Neaa  tot  defeodant  tm  er- 
ror. 

Mr.  Justice  White  delivered  the  opinion  of 

the  court: 

The  action  below  was  origtoally  tostituted  Id 
the  superior  court  of  the  state  of  California  In 
and  for  the  county  of  San  Francisco  by  tbe 

NoTB.— toJttrttdieUon  <n  the  United  States  Su> 
preme  Court  where  Federcd  (ptestUm  arises,  or  lohers 
are  drawn  in  Question  statutes,  treat]/,  or  0i>n<4tCu- 
(ion,  sea  notes  to  Martin  v.  Hunter,  4: 87;  Hattbews 
V.  Zane,  S:aH;  and  Wflllams  v.  Iforrls,  6:  fin. 

.Asto^urttdietfono/  United  Statee Supreme  Court 
todeeiareBtatelavtmtd  as  fh  eonjKct  wttA  8tat«  Odti- 
stlcutlon;  to  revtee  deerea  of  state  court*  ae  U>  eon- 
struetton  AaU  iaun.— see  notes  to  Hart  v.  Lam. 
pbire,  T:  flK,  and  Oommendal  Bank  v.  BucUofftaam, 
12:100. 
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defendant  In  error  to  recoTer  from  pUinUffs  in 
error  the  Bom  of  $090,  with  ioteroit  and  costs. 
The  complaiot  yraa  Id  the  ordinary  form  for 
moDCT  hEul  and  received,  and  did  not  other- 
wise indicate  the  nature  or  character  of  plaio- 
tiffa  tllmd  cause  of  action.  A  demurrer  to 
the  com^afnt  having  been  oremUed,  defend- 
ant! filed  an  answer  simply  denying  any 
tndebtedneas  to  the  plaintiff. 

Upon  the  trial  before  the  conrt  wtthont  a 
foTV,  It  developed  Uiat  the  plaintiff  based  her 
right  to  recover  upon  g  26  of  article  4  of  the 
Consiitulioo  of  the  state  of  California,  which 
provides  as  follows:  "A.U  contracts  for  the  sale 
of  sharet  of  the  capital  stock  of  any  corpora- 
dm  or  asBociatioD  on  margin  or  to  be  delivered 
at  a  future  day  sball  be  void,  and  any  money 
paid  on  such  contracts  may  be  recovered  by 
the  party  paying  H  by  tnlt  In  any  court  of 
competent  furlBdlction."  The  defendants 
were  shown  to  be  partners,  engaged  in  busi- 
MH  aa  itock  brokers,  and  the  amount  oldmed 
from  them  waa  the  aggregate  of  aama  amrted 
to  have  been  paid  them  from  time  to  time  aa 
margins  upon  purchaseaof  stock  tot  aceount  of 
the  plaintiff. 

The  record  clearly  establishes  that  at  the  trial 
tbe  validity  of  the  constitutional  irovislon  re- 
48T]ferred  to  was  asenaud,  and  *thBt  the  sole 
oratentlon  was  whether  or  not  the  dealings 
b^ween  tbe  parties  as  shown  by  the  evidence 
were  of  the  character  prohibited  by  the  state 
Constitution.  At  the  close  of  the  testimony 
for  tbe  plsintlfl  tbe  defendants  moved  for  a 
nonsuit  upon  the  single  ground  "that  It  has 
not  been  diown  that  there  was  any  transaction 
In  mucins  between  the  parties,  such  as  is  tn- 
hlbiled^^y  tbe  ConiUluUon;  there  la  no  evl- 
denoe  here  showing  what  coasUtnteB  margin 
contract,  or  that  tlim  was  any  contract  for  tbe 
sale  of  stocks  on  margin  brtween  plaintiff  and 
defendanta." 

Tbe  court  having  rendered  its  decision  In 
favor  of  the  plaintiff,  the  defendanu  filed  a 
motitm  for  a  new  trial,  and  with  tt  a  statement 
in  conformity  to  the  slate  practice,  containing 
specifications  of  errors  In  law  occurring  at  the 
trial  and  of  particulars  in  which  tbe  evidence 
was  tnsufflcient  to  sustain  the  decision,  as  also 
specifications  of  the  particulars  In  which  the 
decirion  was  against  law.  Nowhere,  however, 
In  such  motkm  or  statement,  was  any  qnestioo 
raised  as  to  tbe  validity  of  tbe  constitutional 
provision,  nor  wae  there  contained  therein  any 
assertion  that  rights  of  the  defendants  under 
the  Federal  Constitution  were  Invaded.  From 
the  judgment  entered  an  appeal  was  taken  to 
the  supreme  court  of  the  state.  That  appeal 
was  heard  In  department  one  of  the  court,  by 
which  tribunal  tbe  Judgment  was  modified  by 
excluding  interest.  The  opinion  of  tiie  court 
(104  Gal.  CM)  diaclosea  that  the  questions 
passed  upon  were  solely  those  which  were  pre- 
sented by  the  record  as  brought  up  from  tbe 
trial  court.  A  petition  was  subsequently  filed 
for  a  rehearing  of  the  case  in  banc,  but  the  ap- 
plication was  denied.  Thereupon  the  case 
was  brought  lo  this  court  (or  review. 

The  em»s  assigned  assert  that  g  96  of 
article  4  of  the  Constitntlon  of  tbe  state  is  re- 

Sugn&nt  to  g  1  of  the  14th  Amendment  of  tbe 
onstitutlon  of  the  United  Sutes  and  to  g  8 
of  article  1  <tf  the  same  instrument,  and  that 

toss 


the  decision  of  tbe  supreme  court  of  tbe  state 
bolding  that  tbe  contracu  between  tbe  parties 
constituted  sales  of  stocks  on  margins  within 
the  meaning  of  tbe  suie  Constitution  impaired 
the  obllgMlon  of  a  contract  and  was  repugnant 
*to  g  UTof  article  1  of -tbe  Constitution  [488 
of  the  United  Stales. 

It  is  clear,  however,  that  wa  have  no  jurit 
diction  to  pass  upon  the  questions  presented  la 
tbeee  assignments,  for  the  reason  that  tt 
nowhere  appears  in  tbe  record  that  the  plfdn- 
tiffs  in  error  at  any  time  questioned  tbe  valid- 
ity, under  the  OonstltoUon  of  the  United 
States,  of  tbe  section  of  tbe  lUte  Constitution 
relied  on  to  support  the  claim  made  against 
them,  or  lu  any  manner  specially  set  up  or 
claimed  the  protection  of  any  cuuae  of  the 
Constitution  of  tbe  United  States. 

The  contention  that  there  was  a  Federal 

auestlon  raised  below  finds  its  only  support  in 
le  fact  that  there  has  been  printed  in  ue  rec- 
ord, as  flled  in  this  court,  what  purporta  to  ba 
an  extract  from  the  elonng  brief  of  eounsd 
presented  to  the  supreme  court  of  the  state.  In 
which  such  a  Federal  quesUon  is  discussed, 
and  it  ia  asserted  orally  at  bar  that  in  the  oral 
argument  made  In  tbe  Bupreme  court  of  Cali- 
fornia a  claim  under  the  Federal  ConaiitntloD 
waa  presented.  But,  manifestly,  tlie  matters 
referred  to  form  no  part  of  tbe  record  and  an 
not  adequate  to  create  a  Federal  question 
when  no  such  question  was  necessarily  decided 
below,  and  the  record  does  not  disclose  that 
such  issues  were  set  op  or  claimed  in  any 
proper  manner  in  the  courts  of  tbe  state.  Pirn 
V.  St.  Lmtit,  165  U.  S.  273  [ante,  7141;  OMeoM 
AN.W.B.  Co.  V.  Chicago,  164  U.  S.  454,  457 
Xante.  Oil.  0131;  Dibble  v.  BeUingham  Ban 
Land  Co.  168  U.  S.  63,  70  [41 :  73.  74 J:  Antbn 
V.  UnOed  StaU$.  159  U.  B.  WS  [40:  SlOl;  Aif- 
toard  V.  Denny.  108  U.  B.  180  [88:  Ml],  and 
cases  there  cited. 
Dimimdfar  hwM  ^  JuritdkOm. 


ELECTRIC  OOHPANT.  J^.  in  ^.,[489 
e. 

JOSEPH  A  DOW,  Administrator  of  Sam- 
uel L  Dow,  Deceased. 

(Sees. a Bepoiter^  od.  4fi»-mj 

EUeppel—MtaU  deaitiM. 

1.  A  party  rieetlnir  to  have  ctenagee  assessed  by  a 
Jury  in  theezerdee  of  a  privilege  tiven  by  a  etat- 


Noxm.— As  to  erioppd  bv  rveftolito  mffoKobla 
bonds  or  aeetirtUei^  see  nota  to  Heroar  Ooonty  r. 
HaoKett,  17:  H8. 

AMlofuirlMeUnnt^  United  SUiUa  Supreme  Court 
Oevendent  on  amnwtt;  interwt  oMed  to  gUx  jtirimit^ 
Hon;  how  votaci^ftMiff  demanded  mav  to  Oiomi; 
uftflt  eases  ffwleimble  toithout  nffordtoaunMeoi^ 
troMr^,— see  note  to  Gordon  v.  Oirden.  7: 882. 

.,18  to  iartiauiion  in  the  VniUd  SUOea  Supreme 
Court  where  Federal  gueetion  ariaea  or  where  are 
drawn  «n  queetUm  stotufee,  treaty,  or  ConttOMm. 
see  notes  to  Martin  v.  Hunter,  4:07;  Hattbewsv. 
^ne,  2:  854;  and  WOUams  v.  Norrls,  6:  STL 

AetoiwiadMOonof  UniUd  StateaSupreme  Court 
to  dec-are  state  law  eoid  at  in  eonfilct  with  state  Oon- 
etttution;  torevlee  Oeerue  of  ttate  oowtx ae to eon- 
rtrwtton  ttate  Jaw*,— eec  sotee  to  Hart  v.  Iaod- 
pUre.  T:  Sn,  and  OMnmercUl  Bank  v.  Baoktnvhaa. 
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tit-G  iB  precluded  from  deDTlng  tbe  raltdit^  of  a 
prorlalnn  of  that  statute  for  tbe  addltloa  of  80 
-1>er  cent  to  the  verdloL 
&.  A.  dedeiOQ  by  ascatecourttfaat  apartj  who  baa 
elected  to  have  damairea  aBsessed  bya  Jury  ia  pre- 
oluded  from  ooDteetlDg  the  valtdlCr  of  a  pro< 
'vtelon  of  the  statute  for  tbe  addltioo  of  BO  per 
cent  to  the  verdict  Is  not  subject  to  review  by  the 
SopreneOounof  tbe  United  Statea,  M  tt  !■  sot 
tMMd  on  any  Federal  queatioo. 

[No.  368.] 

Submtua  Aprii  1,  1897.   Decided  April  1$, 

1897. 

fN  ERROR  to  the  Supreme  Court  of  the 
J.  State  of  New  Hampshire  to  review  a  Judg- 
ment of  that  court  agaiuBt  tbe  Electric  Com- 
pany, ft  corporation  oi  that  state,  upon  a  peti- 
tion  filed  by  Samuel  I  Dow,  for  the  asaesa- 
meat  of  damages  occasiooed  to  his  land  by  an 
overflow  caused  by  a  dam  erected  by  the  de- 
fendant company  in  tbe  Plscataquay  river. 
J^iMtniued. 

See  same  case  below,  81  AtL  22. 

Statement  by  Mr.  Justice  SUrus 
This  was  a  writ  of  error  to  reverse  a  Judg- 
ment of  tbe  supreme  court  of  New  Hampshire 
aeainst  the  Electric  Company,  a  corporation 
of  tbe  state  of  New  Hampdiire,  the  plaintiff 
In  error,  upon  a  petition  filed  by  Bunuel  I. 
Dow  for  tbe  assessment  of  damages  occasioned 
to  bis  land  by  an  overflow  catued  by  a  dam 
erected  by  the  defendant  company  In  the  Pls- 
cataquay river.  The  defendant  company  also 
filed  a  petiUon  nraying  for  an  inquisition  into 
tbe  questloD  of  damages.  The  proceedings 
-were  had  under  the  general  mill  act  of  that 
state,  approved  July  8,  1868.  Both  parties 
elected  trial  by  jury,  which  resulted  in  a  ver- 
dict for  Dow  in  the  sum  of  $1,S00.  The 
plaintiff  moved  that  60  per  cent  be  added  to 
the  amount  of  the  verdict  In  pursuance  of  a 
provision  of  tbe  statute  which  is  as  follows: 

"If  either  party  shall  so  elect,  said  court 
■ball  direct  an  issue  to  tbe  Jury  to  try  tiie  facts 
alleged  in  the  said  petition  ana  assess  the  dam- 
ftcea;  and  judgment  rendered  on  the  verdict 
of  such  lury,  with  00  per  cent  added,  sball  be 
final,  ana  said  court  may  award  costs  to  either 
party  at  its  discretion," 
490]  *The  defendant  objected  to  this  motion 
on  tbe  ground  that  said  provision  of  the  statute, 
requiring  the  court  to  add  60  per  cent  to  the 
damages  assessed  by  the  jury,  was  in  violation 
of  the  Constitution  of  the  United  States,  The 
question  thus  raised  was  reserved  by  the  trial 
judge  and  certified  to  the  law  term  of  the  au- 

Sreme  court  of  the  state,  which  overruled  the 
efendant's  contention,  and  judgment  was  ac- 
eordlngiy  entered  in  the  supreme  court  for  tbe 
amount  of  the  verdict,  with  SO  per  cent  added 
and  eosta,  to  review  which  this  writ  of  error 
was  sued  out, 

Mmr$.  H.  E.  Eioweren  and  David  Orota 
for  plaintiff  in  error, 

Mr.  Heiu7  M.  Baker  for  defendant  In 
mot. 

Ur,  Justice  Shl^u  delivered  the  opinion 
of  tbe  Jiourt: 

We  agree  with  the  mimiiie  court  of  New 
IM  U.S. 


Hampshire  in  thinlcing  that  tbe  plunUfl  In  er- 
ror, by  availing  Itself  of  tbe  power  confemd 
by  tbe  statute,  and  joining  in  a  trld  for  the  as- 
sessment of  tbe  damages,  is  precluded  from 
denying  the  validity  of  that  provision  which 
prescribes  that  SO  per  cent  shall  Im  added  to 
the  amount  of  tbe  verdict.  The  act  confers  a 
privilege,  which  the  plaintiff  In  error  was  at 
liberty  to  exercise  or  not  as  it  thought  fit. 

Oajf  V,  Smith,  38  U,  a  8  Pet  411  [7: 738]. 
was  a  case  where  the  plalntifl  below,  a  citiz^ 
of  the  state  of  Kentucky,  lustltuted  a  suit 
against  the  defendant,  a  citizen  of  tbe  state  of 
Louisiana,  for  the  recovery  of  a  debt  incurred 
in  1808,  and  the  defendant  pleaded  bis  dis- 
cbarge by  the  bankrupt  law  of  Louisiana  in 
1811,  under  which,  according  to  the  provisions 
of  the  law,  "as  well  his  person  as  his  future 
effects,"  were  forever  discharged  from  all  the 
claims  of  bis  creditors.  Under  this  law,  the 
plaintiff,  whose  debt  was  specified  In  the  list 
of  the  defendant's  creditors,  received  a  divi- 
dend of  10  per  cent  on  his  debt,  declared  by 
the  assignees  of  the  defendant.  It  was  held  by 
^this  court  that  thepl^tifl,  by  voIuntari-[49i 
ly  making  himself  a  party  to  tnose  pioceedlngs, 
abandoned  bis  extraterritorial  Immuntty  from 
the  operation  of  the  bankrupt  law  of  Louis- 
iana,  and  was  bound  by  that  law  to  the  same 
extent  to  which  tbe  dtusena  of  Louidana  were 
bound. 

In  Beaupri  v.  Jfiyw.  188  U.  S.  897  04: 9911. 
a  similar  question  was  presented,  ^here  it 
was  contended  on  behalf  of  creditors,  tbe 
plaintiffs  In  error,  that  an  alleged  assignment 
was  conclusively  fraudulent  as  to  them  for 
want  of  an  immediate  delivery,  followed  by  an 
actual  and  continued  change  of  possession  of 
the  goods  assigned;  that  their  right  so  to  treat 
the  assignment,  although  such  right  was  spe> 
daily  set  up  and  claimra,  was  denied ;  and  that 
consequently  they  were  denied  a  right  arising 
under  an  authority  exercised  under  the  United 
States.   But  this  court  said: 

"  Whether  the  state  court  so  interpreted  the 
territorial  statute  aa  to  deny  such  right  to  the 
plaintiffs  in  error  we  need  not  Inquire,  for  it 
proceeded,  In  part,  upon  another  and  disUnct 
groood  not  involving  any  Federal  question, 
and  sufSclent  in  ftself  to  maintain  the  judg- 
meutwithout  referencetotbatquestlon.  That 
ground  is,  that  there  was  evidence  lending  to 
show  that  the  defendants  acquiesced  in  and 
assented  to  all  that  was  done,  and  waived  any 
Irr^larity  In  the  mode  tn  wbleh  the  assignee 
conducted  the  budness;  and  that  the  question 
whether  tbe  defendants  so  acqulescea  and  aa- 
sented  with  knowledge  of  all  the  facts,  and 
thereby  waived  their  right  to  treat  the  assign- 
ment as  fraudulent,  was  properly  submitted  to 
the  jury.  The  state  court  evidently  intended 
to  bold  that,  even  if  the  assignment  was  origi- 
nally fraudulent  as  against  the  creditors,  .  ,  , 
it  was  competent  for  the  plaintiffs  In  error 
to  waive  the  fraud  and  treat  the  assignment  as 
valid  for  all  tbe  purpoeea  specified  In  IL  That 
view  does  not  involve  a  Federal  question. 
Whether  sound  or  not,  we  do  not  inquire.  It 
is  broad  enough,  in  itself,  to  support  the  final 
judgment  wimout  reference  to  the  Federal 
questioD." 

In  July.  1887,  William  J.  Eostls  Imnght  an 
action  in  the  supreme  judicial  court  of  Haasft- 
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492]cbiisett8BgaInBtBolle9aQd*WiIde,where- 
la  he  sought  to  recover  the  balance  od  •  note  re- 
mainlDg  unpaid  after  the  receipt  of  one  half 
recelTea  nnder  InsoWeDcr  proceedtogt  under 
a  itete  act  passed  after  the  creation  of  the  debt. 
The  defeaOEDts  pleaded  the  proceedlaga  In  ]n- 
solveocy,  their  offer  of  composition,  its  accepu 
ance  by  the  majority  in  number  and  value  of 
their  creditors,  th«r  discharge,  and  the  ac- 
eeptaoce  by  Enstii  of  the  amount  comiog  to 
him  under  the  otfer  of  comporitkn.  To  this 
answer  the  plaintiff  demurred.  The  trial 
court,  which  overruled  the  demurrer,  made  a 
todiog  of  facts,  and  reported  the  case  for  the 
d^nmnatfon  of  the  foil  court. 

The  supreme  judicial  court  was  of  opinion 
that  Eustls,  by  accepting  the  benefit  of  the 
composition,  had  waived  any  right  that  he 
might  otherwise  have  had  to  object  to  the 
Talldlty  of  the  composition  statute  as  impair- 
ing the  obligation  of  a  contract  made  before 
its  enactment.   146  Mass.  418. 

The  case  was  brought  to  this  court,  where 
It  was  argued,  on  behalf  of  the  plalotiff  in  er- 
ror, that  a  competition  act  was,  as  to  debts  ex- 
isting prior  to  its  passage,  void  and  Id  contra- 
vention of  the  QonaiUutlon  of  the  United 
States,  and  that  a  creditor,  where  demand  is 
saved  from  the  operation  of  a  state  statute  or 
of  a  state  decree  by  the  Constitution  of  the 
United  Suies,  does  not  waive  the  benefit  of 
this  constltatlonal  humanly  by  accepting  the 
part  of  bis  demand  which  the  state  statute  or 
decree  says  shall  constitute  full  satisfaction. 

This  court  held  that  the  supreme  judicial 
court  of  Massachusetts,  In  boldtog  tbat,  when 
(be  composition  was  confirmed,  Euatts  was 

£Dl  to  his  election  whether  he  would  anil 
Imself  of  the  composition  offer  orwould  reject 
It  and  rely  upon  his  right  to  enforce  his  debt 
against  his  debtors,  notwithstanding  their  dis- 
charge, did  not  decide  a  Federal  question,  and 
that  hence  tbe  question  as  to  the  constitution- 
alltv  of  tbe  state  statute  did  not  arise.  BtuU$ 
V.  boUet,  ISO  U.  8.  801  [37: 1111]. 

The  plaintiff  in  error  acceptm  tbe  powers 
and  rights  conferred  by  tbe  act  of  1868,  and 

Joined  In  the  proceedings  for  the  assessment  of 
lamagea.  It  must,  therefore,  be  deemed  to 
have  agreed  that  the  damages  should  be  as- 
sessed in  tbe  manner  provided  for  In  the  acL  At 
403]an  events,  the  supreme  *court  of  the  state 
had  BO  decided,  and  as  Its  judgment  was  not 
based  on  auy  Federal  question  we  have  no  ju- 
risdiction to  review  It,  and  As  writ  ^  tmr  it 
aeeordinglif  Mamimd. 


EDWIN  D.  CARTER,  Plff.  in  Brr„ 

CHARLES  RUDDT  et  aL 

(Bee  8.  G.  Beporter^  e&  tfMOM 

XseoMm  ^  Bow  half^hfwA  mf^r-urdUi~~ 
conatTueHve  jMWH^n. 

L  A  oertificate  of  looatiOD  ot  Slonx  half-bived 


scrip  lasuea  under  tlie  actol  Ooncreasof  April 
IT,  1S54,  creates  at  t>eet  oolr  an  OQultaMe  ttUSh 
wblob  Is  liuufflateat  to  snstalo  an  aebap  of  etMl* 
meot  Id  ttae  Federal  oouruu 
f.  A  verdict  determining  the  facts  on  oonfllottoff 
but  suflloleDt  evidenoe  oannot  lie  reviewed  br 
thiaoourr. 

8.  OonstruotivepossesBlOBOf  alnlf  Uookof  laiid 
wblob  «  out  up  Into  separate  and  dlscioot  lots 
and  BO  marked  upon  tbe  rrouod,  and  whicb  are 
held  and  treated  as  dlsUnot  tracts.  Is  not  sbon 
ly  actual posscaslon  ot  someof  tbelota 
[Na  250.3 

rr  ERROR  to  tbe  United  States  Chcull 
Court  of  Appeals  for  the  Ninth  Circuit  to 
review  a  judgment  of  that  court  afflrmiog  the 
judgment  of  tbe  Circuit  Court  of  tbe  Uoited 
States  for  the  District  of  Idaho  In  favor  of  tbe 
defeodanis,  Charles  Ruddy  etat.,  in  an  aotioa 
of  ejectment  brought  by  Edwin  D.  Oaiter, 
plaintiff,  to  recover  the  possession  of  land  In 
Shoshone  Conn^,  Idaho.  ^gtriMd. 
See  same  case  below.  IS  UT  8.  App.  IM. 

Statement  by  Mr.  Justice  Brewnrt 
On  April  18,  18S9,  plaintiff  in  error  oora- 
menced  an  action  of  ejectment  In  the  district 
court  of  Sbosbone  couoty,  territory  of  Idaho, 
to  recover  of  defendants  the  possession  of  a 
portion  of  tbe  north  half  of  block  23  in  tbe 
town  of  Wallace  in  aatd  county  and  territory, 
and  damages  for  the  detention  thereof.  After 
answers  by  the  several  defendants  (Idaho  hav- 
ing been  admitted  into  tbe  Union  as  a  state), 
the  case  was,  on  application  of  tbe  plaintiff, 
transferred  to  the  circuit  court  of  tbe  United 
States  for  the  district  of  Idaho.  Tbe  petition 
for  the  transfer  alleged  two  grounds:  one,  di- 
verse citizenship,  and  the  other,  the  existenco 
of  Federal  questions,  to  wit,  tbe  construction 
of  the  act  of  Congress,  of  date  July  17,  1854. 
'authorizing  the  Issue  and  location  of  [494 
Stoux  half-breed  scrip  (10  StaL  at  L.  804.  chap. 
88).tbe  construction  of  U.S.  Rev.  Stat.  3887- 
3889,  relating  to  town  sites,  and  the  questlra 
whether  IdaboRev.Stat.  1887, 84550,isorlsnot 
inconsistent  with  the  laws  of  Congress  govern- 
ing tbe  posseraloD  and  disposition  of  the  public 
lands.  A  trial  was  had  before  a  jury,  com- 
menclng  on  December  4, 1891,  which  resulted 
In  a  verdict  for  the  defendants.  Upon  this 
verdict  Judgment  was  entered  In  their  favor, 
which  judgmeat  was  affirmed  bv  the  court  of 
appeals.  15  U.  B.  App.  189.  Thereupon  ttae 
case  was  brou^t  hen  on  errur, 

Jfesm.  John  R.  HeBrlda*  Albert  Al- 
len, and  W.  B.  Hey  born  for  plaintiff  in 

error. 

Mr.  Edyair'WlUonlordefendantalneROT. 

Mr.  Justice  Brewer  dellvowd  the  (pinion 

of  the  court: 
Tbe  first  question  arises  on  the  pl^ntitTrt 


Mom— ^sto when  aiiidffimnt  at  lawintteOMMnt 
win  be  cqfofnMl  by  o  MB  <n  eoiittv.  see  note  to 
Davta  V.  Tlleston,  IS:  8S8. 

That  court  wO  iwtmtors  poaesMOnon  povment 
«f  the  rent,  see  note  to  Bmltfa  v.  Trabue,  S:  30. 

Am  to  nwMM  vroJU's  wh«n  recoverable,  see  note  to 
aMsnv.Biddle.&iStt. 

Am  to  rsgnMlw  itf  adsirsspoiSMSlBB.Bes  noseto 

1080 


Blcard  V.  WUtlams,  S:  8BB,  and  Bwliv  v.  Bomet, 
9:  Mi. 

Asto^urMtotfim  «t  tJte  UMfed  SCofSi  avroM 
Omirt  wh«re  FtOer&l  giMitfon  orfws  or  whsra  an 
drawn  <n  vucMfon  statutes,  treaty,  or  OoiuMtuMem 
see  notes  to  Harttn  v.  Hunter,  i:  97:  MatSbows  v. 
Zsne,  t:  «6A;  and  WlUtams  V.  Noiris,  ti  an. 


Digitized  by  Google 


Cabtbb  T.  RUIHIT. 


4S4-497 


a.1  wxx  of  a  legal  title  bj  vlrtne  of  a  looatton  of 
louic  half-breed  scrip.  It  appears  tbatvnder 
&e  a<:t  of  Congress  a  certificate,  No.  480,  Let- 
fF  O.  for  80  acres,  was  issued  to  Walter 
■oui*1ce.  This  certificate,  which  was  marked 
'xao^  transferable  or  assignable,"  was  dated 
lovember  24,  1856.  On  Juoe  6,  1886,  it  was 
resented  by  W.  R.  Wallace  at  the  local  laod 
>ffice  at  CcBur  d'Alene,  accompanied  by  an  Ir- 
e'vocable  power  of  attomey  to  bim  executed 
»y  "Waller  Bourke  and  bis  wife,  on  February 
ST,  1888,  and  was  located  upon  80  acres,  within 
vvhich  was  the  property  in  dispute.  When 
Lbe  locaUon  papers  were  transmitted  to  the 
Q-eneral  Land  Office  at  Wasbtngton  it  was  dis- 
covered that  Bourke  had  OQ  October  26,  1870, 
applied  to  the  department  for  a  duplicate  cer- 
ttbcate,  on  a  representation  fliat  the  orieloal 
been  lost  or  destroyed;  that  such  applica- 
tion had  been  sustained  and  a  duplicate  cer- 
tificate Issued;  that  oo  Uarch  9,  1880,  he  had 
located  such  dnpllcate  on  land  in  Dakota,  and 
received  a  patent  therefor.  Upon  tbedlsclo- 
rare  *o(  these  facta  the  Commissioner 
of  the  General  Land  Office  canceled  thb  loca- 
tion in  Idaho. 

ITow,  thecoDtentlon  of  plaintiff  Is  that  the  lo- 
cation of  this  scrip  operated  to  transfer  the  legal 
title  to  Bourke,  by  deed  from  whom  the  plain- 
tiff claimed;  that  no  patent  was  necessary,  and 
that  whatever  of  wrong  Bourke  may  have 
committed,  the  legal  title  was  in  bim  and 
could  only  be  derested  by  a  suit  In  equity 
^^oagbt  by  the  United  States.   This  scrip  la 
of  tbe  same  character  as  that  which  was  be- 
fore this  court  in  Felix  v   Patrick.  14S  U.  8. 
817  f86:  719].    While  it  is  true  that  the  act  of 
1894  does  not  in  terms  provide  for  the  issue  of 
a  patent,  and  simply  authorizes  the  location 
of  the  scrip  upon  any  public  lands,  yet  the 
general  mle  !■  that  a  patent  la  necessary  for 
tbe  transfer  of  the  legal  title  to  public  lands. 
In  BagneU  v.  Broderiek,  88  U,  S.  18  Pet.  438, 
450  [10:  28S,  242],  it  was  said:    "Congress  has 
the  sole  power  to  declare  tbe  dignity  and  ef- 
fect of  titles  emanating  from  tbe  United 
States;  and  the  whole  le^statlon  (d  the  Fed- 
eral government.  In  reference  to  the  public 
lands,  declares  tbe  patent  the  superior  and 
conclusive  evideoce  of  legal  litle;  until  its  Is- 
suance the  fee  is  in  the  government  which  by 
the  patent  passes  to  the  grantee,  and  be  is  en- 
titled to  recover  tbe  possession  in  ejectment." 
See  also  Wilcox  v.  Jaekton,  McConnel,  88  U. 
8.  18  Pet.  498,  6I6riO:264.  173];  J^ngdonv. 
Sfi^rwood,  124  U.  S.  74,  88  [81:  844,  846],  In 
which  It  was  said:   "It  has  been  repeatedly 
decided  by  this  court  that  such  certificates  of 
the  officers  of  the  laod  department  do  not  con- 
vey the  legal  title  of  tbe  land  to  tbe  bolder  of 
the  certificate,  but  that  they  only  evidence  an 
equitable  title,  which  may  afterwards  be  per- 
fected by  tbe  issue  of  a  patent,  and  that  In  the 
courts  of  tbe  United  States  such  oertiflcates 
are  not  suflScient  to  authorize  a  recovery  in  an 
action  of  ejectment."   Butttaan  t.  Durham, 
165  U.  8.  144  [ante,  664]. 

It  1b  true  there  are  exceptions  to  this  rule. 
One  is  specially  provided  by  statute  (U.  8. 
Ser.  Stat.  %  244^,  which  makes  a  certification 
to  a  Mate  equivalent  to  a  patent  as  a  convey- 
lace  of  title.  Again,  as  said  In  WUeta  t. 
Jaehon,  MtOmnSt  wpn^  "One  class  of  cases 

m  u.  & 


to  be  excepted  Is,  where  an  act  of  Ooncress 
grants  land,  as  la  sometimes  done  In  words  of 
present  grant.  This  exception  *wae  rec-f^OO 

cognized  in  Wi$eotmn  0.  B.  Oo.v.  Priee  Counte, 
188  U.  8.  496  [88:  687]:  8t.  Paul  A  P.  R.  Oo.  t. 
N&rthern  P.  R.  Oo.  139  U.  8. 1  [8B:  771;  Deteret 
8aU  Oo.  T.  Tarpejf,  142  U.  S.  241  [35: 999]. 

It  ia  well  settled  that  an  action  of  ejectment 
cannot  be  maintained  In  tbe  courts  of  the 
United  States  on  a  merely  equitable  title.  See 
in  addition  to  Lanffdtm  y.  Sheneood,  »upra, 
Johnion  v.  Chritiian.  138  U.  S.  874,  882  [82: 
412.  414],  and  cases  cited. 

With  reference  to  the  power  of  tbe  Commis- 
sioner of  the  General  Land  Office  to  cancel  an 
erroneous  certificate  of  location  issued  by  local 
laod  officers,  see  CornOlm  v,  Kma,  138  U.  B. 
466  [32 : 482] ;  Knight  t.  XTmUed  Lang  Amo.  142 
U.  8.  161.  177  [85:  974,  9791;  OreharA  t.  Akib- 
andff*.  157  U.  a  872  [89i  787].  It  Is,  how- 
ever,  unnecessary  to  enter  into  any  inquiry  as 
to  the  power  of  ue  land  department  to  Issue 
duplicate  In  lien  of  orlginail  scrip  alleged  to 
bave  been  lost  or  destroyed,  or  even  as  to  the 
regularity  of  the  proceedings  by  wfaldi  this 
certificate  of  location  was  canceled.  It  Is 
enough  that  there  ia  nothing  to  exempt  this 
case  from  the  ordinary  rule  that  a  patent  ia 
necessary  to  convey  the  legal  title:  that  the 
certificate  of  location  created  at  best  but  an 
equitable  title,  and  that  such  a  title  Is  not  suffi- 
cient to  sustain  an  action  of  ejectment  In  Uw 
Federal  courts. 

We  pass,  therefore,  to  tbe  other  question 
which  arises  on  tbe  contention  of  tbe  plaintiff 
that  be  was  In  peaceable  possession,  boldiag 
under  a  claim  of  title,  when  the  defendants 
forcibly  dispoaaessed  bim,  and  that  such  prior 
possesstim  under  claim  of  title  U  sufficient  to 
sustain  tbisaction  agidnstmerelntruders.  To 
an  understanding  ox  this  question  some  further 
facta  must  be  stated.  In  May,  1886,  and  be- 
fore the  certificate  of  location,  one  Trask,  a 
surveyor,  surveyed  this  tract  of  80  acres  and 
laid  it  off  into  lots  and  blocks.  Tbla  was  done 
at  the  instance  of  Wallace,  who  held  the  scrip 
and  power  of  attorn^  from  Bourke,' and  who 
was  proposing  to  estAltsb  tbe  town  of  Wal- 
lace, On  this  plat  block  22  was  laid  off  into 
24  lots,  12  facing  north  and  12  south,  with  an 
alley  between  tbem.  On  July  31, 1886, Bourke, 
by  his  attorney  ^Wallace,  conveyed  [4:97 
this  block  to  plaintiff,  tbe  description  in  tbe 
deed  being  "block  22  (twenty-two)  In  s^d 
town  of  Wallace,  conaiatlng  of  24  town  lots, 
each  of  25  X  100  ft,  and  bounded  on  the 
north  by  Lockey  st,  on  the  south  by 
Bank  st  and  on  tbe  west  by  Sixth  st,  on  the 
east  by  Seventh  st..  tbe  title  of  said  land  hav- 
ing been  vested  in  the  party  of  the  first  part 
by  location  of  half-breed  Sioux  scrip  issued  to 
the  said  Walter  Bourke,  under  an  act  of  Con- 
gress of  July  17,  A.  D.  1894,  In  exchange  for 
lands  held  oy  said  party  of  the  first  part  at 
Lake  Pepin,  Minnesota,  and  now  located  and 
duly  recorded  in  tbe  United  Blates  land  office 
with  field  notes  of  survey  as  provided  by  satd 
act  of  Congress,  tttOcanr  d'Alene  ci^»M8ho 
territory." 

At  tbe  lime  of  tbe  cerHflcate  of  location  and 
of  the  deed  the  80-acre  iracC  was  covered  with 
a  dense  growth  of  tinibo',  and  plaintiff,  who 
put  op  a  sawmill  nesr  l^,  iMrbceeded,  luder 
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coDtnct  with  WallMM,  to  ent  down  traei 
and  ooDTert  thorn  Into  Inmtaar  at  Ui  mill.  Id 
tbta  wiv  Mock  as  wu  rabsUntlally  dearad  of 
■landlor  timber.   Prior  to  Februai7 19, 1889, 

dntuf  had  built  two  hooaM  on  the  north 
'  of  the  block.  These  houses  were  on  lots 
not  Id  cODtroTer^j  Id  this  action.  There  was 
no  fencing  around  the  block,  or  an;  part  of 
It  Some  board  sidewalk  had  been  placed  bf 
plaintiff  In  front  of  stMne  of  tha  lots  and  on 
MM  side  of  the  block,  but  It  was  claimed 
defendants  that  this  was  done  In  order  to  ac< 
commodate  the  trarel  passing  between  the 
depot  and  a  hotel  belonging  to  the  plalntiil 
some  llttie  distance  from  the  )ots  In  contro- 
rersy.  There  was  a  conflict  In  the  testimony 
as  to  the  condition  of  the  block  other  than  the 
lots  upon  whfcdk  the  houses  were  built,  the 
defendants  testimony  tending  to  show  that  It 
was  coTcred  oTer  with  ttumps,  fallen  timber, 
and  brush.  In  May,  1888,  prooeedlngs  were 
taken  before  the  oonn^  ocMnmissioners  of 
Shoshone  oonoty  for  the  IncorporatioD  of  the 
town  of  Wallace.  On  February  19,  1889, 
there  was  a  general  takiDC  possession  of  vacant 
lots,  done  apparently  wlui  a  Tlew  to  the  ae- 
quiring  of  title  under  the  town-site  acts  of  Con- 
gress; sod  among  other  lots  these  in  controversy 
were  taken  possession  of  and  fenced  by  the  ser- 
498]  eral  defendants.  There  was  *other  tes- 
timony bearing  upon  the  question  of  the  al- 
leged poaseaskm  by  pl^ntiff,  but  enough  has 
bMn  stated  to  outline  the  nature  of  the  dis- 
pute between  the  partlee.  Of  course,  the  ver- 
dict  of  the  jury  determines  the  questions  of 
fact  adversely  to  the  plaintiff,  and  it  it  cot  the 
province  of  this  court  to  review  such  deter- 
mlnstion  or  to  examine  the  testlmoDy  further 
than  to  see  that  there  was  sufficient  to  justify 
the  concluaioDs  reached  by  the  Jury. 

We  pass,  therefore,  to  consider  the  charge 
of  the  court  and  the  InstruetlonB  asked  and  re- 
fused. The  plaintiff  Insists  that  he  entered 
Into  posseesion  by  virtue  of  the  deed  of  July 
81.  1886;  that  his  actual  poesesHiOD  of  two  lots 
by  virtue  of  the  erection  of  houses  thereon 
most  be  taken  as  constructive  possession  of 
the  entire  block,  there  being  at  the  time  no 
pnAenm  oi  any  adverse  possession,  and  that, 
therefore,  he  was  entitled  to  a  peremptory  In- 
struction directing  a  verdict  In  his  favor.  He 
cites  In  support  of  the  extent  of  his  possession 
OUirke  V.  Qmrlneg.  80  U.  8.  8  Pet.  819.  854 
[8: 140, 1681,  in  which  this  court  said:  "Where 
a  person  enters  Into  land  under  a  deed  or  title, 
bu  posiearion  Is  construed  to  be  coextensive 
with  bis  deed  or  titie;  and,  although  the  deed 
or  title  may  turn  out  to  be  defective  or  void, 
yet  the  true  owner  will  be  deemed  disseised 
to  the  extent  of  the  boundaiiea  of  sneh  deed 
or  title." 

The  court  declined  to  give  such  peremptory 
Instruction,  but  charged  as  follows: 

Vlt  la  the  law  that  where  a  party  holda  a 
tract  of  land  as  a  soMrate  and  distinct  tract 
and  as  one  tract  under  a  claim  of  title  as  the 
boundaries  of  the  tract  are  so  designated,  de- 
scribed, and  marked  that  they  may  be  known, 
his  possession,  either  by  himself  or  tenants,  of 
a  pari  of  the  tract  operates  as  possession  of  all. 

"If  in  this  case  ^  And  that  tills  half  block 
was  held  by  plaintiff  as  one  tract  or  pucel  of 
land,  and  that  It  was  ao  marked  out  and  des- 
ignated In  anj  way  that  defendanu  could 
lOM 
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know  ita  location,  and  i^aintlff  bad  possession 
of  any  part  of  it,  such  poaseulon  extended  to 
and  cave  him  possesilon  of  the  enUre  tract; 
bat  If,  on  the  c<mtrary.  It  was  cut  up  Into  se- 
parate and  distinct  lots  and  so  marked  upoa 
the  ground  and  was  held  *aDd  treated  [499 
as  distinct  tracts,  then  ha  mart  show  the  poa- 
sessiDn  of  all  thereof. 

"lith.  The  neztqnestkm  'k.  What  are  tba 
acts  of  ownership  and  possession  to  which 
your  attention  must  be  directed?  As  acta  of 
ownership  and  possession  the  plaintiff  claims 
he  entered  upon  the  premises  In  good  fidth  in 
pursuance  of  his  deed;  that  he  thereupon  pro- 
ceeded to  clear  the  land  of  Ita  timber  and  to 
prepare  It  for  occupation;  that  he  put  side- 
walks along  the  rides  of  a  portion  of  it;  that 
he  put  them  there  as  the  owner  of  the  gronnd 
for  its  convenient  use  and  to  improve  and  en- 
hance Its  value:  that  as  such  owner  and  claim- 
ant be  cattsed  water  to  be  conducted  to  some 
part  of  the  premises;  that  he  paid  taxes  on  the 
premises,  and  that  he  has  always,  since  pur- 
chasing the  ground,  claimed  to  own  It,  and 
has  openly  and  publicly  ezndaed  contnrf  ovot 

"If  these  sHsertlons  of  i^ntlff  are  true,  and 
that  these  sets  were  done  by  blm  or  by  his 
agents,  you  are  InBtnicied  that  they  constituted 
lu  him  such  a  possessory  titie  to  the  premises 
in  dispute  as  the  goveroment  wHI  protect  and 
as  against  any  other  person  claloilng  1^  a 
similar  or  subsequent  possessoiT  titie. 

"12th.  On  the  contrary,  the  defendants 
claim  that  the  plaintiffs  entn^on  the  land  was 
not  in  good  faith  to  hold  it;  that  his  object  was 
to  cut  therefrom  tar  milling  purposes  the  tim- 
ber thereon;  that  he  did  not  clear  the  land; 
that  the  sidewalks  were  not  constructed  for 
the  benefit  of  the  property,  or  because  plain- 
tiff owned  It,  but  to  benefit  and  add  to  Urn 
convenient  use  of  other  property  he  owned 
and  busioess  he  was  operating  In  that  vicin- 
ity; that  the  water  he  had  conducted  there  was 
not  to  benefit  the  premises,  but  was  a  psrt  of 
the  town  system  of  waterworks,  and  tbat  the 
plaintiff  had.  thrmigh  himself  or  his  agents, 
oessed  to  exercise  control  over  the  property, 
and  that  on  the  19th  day  of  February.  1889, 
it  was  vacant  unoccupiegd  lands  of  the  United 
States,  and  that  on  such  day  they  peaceably 
entered  the  premises. 

"If  you  find  the  claim  of  the  defendanta  to 
be  true  then  thrir  entry  and  poaseaalon  waa 
tewful." 

*It  ia  not  necessary  for  a  court  to  give  [ffOO 
iDstructions  In  the  very  language  of  counsel.  It 
is  enough  If  It  gives  the  law  luUy  and  accu- 
rately, and  we  think  this  chai:ge  not  only  stated 
the  law  accurately,  but  also  covered  all  the 
ground  which  was  necessary  In  order  to  fully 
advise  the  Juiy  of  the  righu  of  the  plaintiff. 
While  hla  deed  was  of  block  8S  It  dsKaibes 
the  block  as  composed  of  34  lota,  and  tbe  plat 
upon  which  the  deed  was  based  shows  that 
there  waa  an  alley  running  through  the  block 
and  separating  the  12  lots  on  the  north  from 
the  19  lots  on  the  south.  It  was  therefore 
not  a  single  trsot.  Further,  plaintiff,  in  his 
complaint,  thus  described  tha  proper^  tor 
which  he  sued: 

"Said  half  block  being  800  feet  long  In  an 
east  and  wflet»  and  100  net  wide  In  a  north 
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ind  lonth,  dlncUoB  (except  two  lepuftte  lots, 
ptecw,  or  parcels  of  land  described  on  the  plat 
of  said  town  as  lots  tweWe (13)  and  twentyfSO) 
in  said  block  twenty-two  (22),  each  of  said  lots 
being  29  feet  wide  and  100  feet  long)." 

In  respect  to  wbich  the  oouzt  ct  q>peali»  lo 
Its  opinion,  well  said: 

"It  mqr  be  obsemd  that  idaintlS  alleged 
that  the  lots  which  he  elalina  to  hare  been  In 
possession  of  tenants  were  'two  separate  lots, 
pieces,  and  parcels  of  land*  from  the  laodsaed 
for.  Can  tueir  possession,  therefora,  be  the 
poBsession  pf  land  from  wbfoh  they  were  'se- 
paratef" 

We  do  not  think  U  oonld  bsTo  been  properly 
hdd  as  matter  of  law  that  Uie  plaintiff  waa  in 
constructive  poesession  of  this  entire  half 
block,  and  the  rule  of  law  in  respect  to  .auch 
constructlTe  possession  was  In  the  charge  we 
hare  quoted  correctly  stated.  In  this  respect. 
It  may  not  be  inappropriate  to  notice  two  sec- 
tions of  the  territorial  atatutea  (Idaho  Ber. 
Btat.  1887,  4040,  4069),  the  flnt  of  which, 
referring  to.  property  held  fm  fire  years  under 
a  claim  of  tlUe  founded  upon  a  written  Instru- 
ment, declares  that  the  property  so  included  In 
such  instrument  la  deemed  to  htTe  been  ad- 
Tersely  bold,  "ezcepttbat,  when  It  consists  of  a 
tract  divided  Into  lots,  the  posBesaton  of  one  lot 
la  not  deemed  a  possession  of  any  oiber  lot  of 
the  same  traot^  ud  the  second  prorides  that  In 
IM^llan  action  *for  the  possesaion  of  "a  lot  or 
parcel  of  land,  situated  In  soy  city,  town.or  tII- 
lageon the  public lands,"the plaintiff  Isrequired 
to  prove  an  actual  Incloeure  of  the  whole  lot, 
or  the  erection  of  a  dwelling  bouse  or  other 
sabstaotlal  building  on  some  part  thereof,  and 
adds  that  "proof  of  such  buUdlng,  with  or 
without  Inclosure,  Is  sufflclent  to  bold  inch 
lofr  or  parcel  to  the  bounds  thereof,  as  Indicated 
by  the  plat  of  such  city,  town,  or  Tillage,  if 
Uiere  be  .one,  and  if  there  be  no  such  plat,  then 
to  hold  the  same,  with  Its  full  width  and  ex- 
tent from  and  Including  such  building  to  the 
nearest  adjacent  street,  where  the  Interreniog 
space  has  not  been  previously  claimed  1^  ad- 
verse possession." 

As  to  the  circumstances  to  be  considered  In 
determining  the  question  of  possession  other 
than  the  Instrument  under  which  the  title  Is 
claimed,  we  think  the  court,  in  11  and  12, 
heretofore  quoted,  stated  the  law  in  such  a 
way  as  to  give  the  plaintiff  no  ground  of  ob- 
Jectlou,  and  as  upon  these  instructions  the 
]nry  found  the  facta  adversely  to  the  plaintiff 
we  must  accept  that  finding  as  conclusive. 

We  see  no  error  In  the  record,  and  thejudg- 


ALONZO  W.  ALLEN,  P^.  As  »r., 
ft 

ANDREW  J.  OnLP. 
0ee  &  a  Beportsr'e  ed.  001-408J 
Seiaiue  ofpaUnL 
A  Bornnder  of  a  patent  for  nlssue  takes  cffeet 


under  tbe  patent  aot  of  UIO^  •  5S,  only  when  tbe 
patent  la  relasued;  and  tf  a  retoiue  be  refuaed  tbe 
san«nder  never  ukes  effect,  and  tbe  patent 
stands  as  If  no  applleatloo  bad  •ver  tieen  mada 
for  a  ralsBue,  even  U  In  nuddDC  Us  surrender  llM 
pateotee  deetaicd  that  tha  puantwaainopsn- 
tlvn  aadmvBUd. 

[No.  2S9.] 

Argwd  and  aubmitttd  Man\  90,  1897.  Ik- 
eiM  AjnH  29, 1897. 

rl  ERROR  to  tbe  Conrt  of  Common  Fleas, 
No.  4,  for  the  County  of  Fblladelphia,  State 
of  Pennsylvania,  to  review  a  judgment  of  that 
court  after  affirmance  thereof  by  the  Supreme 
Court  of  the  state  in  favor  of  theplalDtlff,  An- 
drew J.  Culp,  against  Alonzo  W.  Allen,  for 
tbe  amount  <A  half  the  profits  made  b7  the 
defendant  from  a  certain  patent  AMmtA, 
See  same  caie  below,  IMFa.  S68L 

Statement  ^xy  Mr.  Justice  Brovrat 
This  was  an  action  originally  Instituted  In 
the  court  of  common  pleas  for  the  county  of 
Philadelphia,  by  the  defendant  In  error,  An- 
drew J.  Cnlp,  against  Alonzo  W.  Allen,  to  ro- 
cover  half  of  the  profits  made  by  the  defend- 
ant from  a  certain  *patent  for  a  cop  and[S09 
bobbin  winding  machine,  granted  Jointly  to 
Gulp  and  Allen,  and  subsequently  assigned  to 
the  defendant  Allen. 

Tbe  alleged  consideration  of  the  transfer  of 
ptalntifTs  naif  interest  was  a  promise  on  Uie 

E art  of  thedefendant  that  he  would  divide  with 
im  tbe  profits  made  by  the  sale  of  tbe  device, 
of  which  they  were  the  joint  owners,  and  alio 
all  damages  which  might  be  recovered  against 
lorringers  of  the  patent;  the  principal  object  of 
tbe  transfer  being  to  enable  the  defendant  to 
have  title  thereto  for  tbe  purpose  of  prosecut- 
ing these  infringers.  It  seems  thatln  Novem- 
ber, 1892,  the  defendant  was  adviaed  by  hli 
counsel  to  apply  for  a  reissue,  in  order  to  more 
fully  protect  the  invention,  and  he  thereupon 
obtained  the  signature  of  tbe  plaintiff,  his  co- 
Inventor,  to  tbe  application  by  renewing  the 

firomises  he  had  already  made.  Both  parties 
olned  in  the  surrender  of  their  patent  and  in 
the  application  for  a  reissue,  which,  however, 
was  rejected  on  the  ground  of  unreasonable 
delay,  and  also  upoa  tbe  further  ground  that 
the  new  claims  of  tiie  reissue  had  been  antici- 
pated by  other  patents.  Counsel  for  the  de- 
fendant, wbo  appears  to  have  bad  absolute  con- 
trol of  the  reissue  proceedings,  made  no  effort 
to  meet  the  formal  objection  of  the  examiner, 
and  permitted  the  application  to  lapae  by  hli 
failure  to  prosecute  it  within  two  yean.  Ha 
also  neglected  to  take  an  appeal  from  the  ie> 
jectlon  of  the  application. 

In  January,  1888,  defendant  Informed  tbe 
plaintiff  that  he  did  not  intend  to  take  any 
further  proceedings  with  reference  to  the  pat- 
ent, and  refused  to  fulfil  his  prcmilae  with  ref- 
erence to  tbe  division  of  proflta. 

Thereafter  platotiff  began  this  suit  to  recover, 
under  hia  contract  wtUi  the  defendant,  the 
half  of  the  profits  which  tbe  latter  had  oiade 


Norm.— ^  to  vihen  aniffnee  man  rueforUifringe-  i  Ai  to  not«f  gtven  forpattnl  riahU;  pxtrchater  be- 
mmt:  when  poteMM  mmt,'  wAentAcvmitatioft^—  /on  awmrtHfc  see  note  te.HandevUla  v.  Wetota, 
see  note  to  Wilson  v.  Bon  wean,  11;  TOUm  lltSf. 
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oot  of  the  pateDt.  The  ault  resulted  In  a  rer- 
diet  for  the  plaintiff  for  $225.  A  new  trial 
beiDg  refasea,  defendant  carried  the  case  to 
the  lupreme  court  of  PennsylTania,  by  wbtch 
Che  judgment  of  the  court  of  common  pleas 
If  as  afflmed.  and  the  record  remitted  to  that 
€*urt.  lee  Fa.  2t)6.  Therenpon  defendant 
•lied  out  this  writ  of  error. 


Mr.  Hector  T.  Fantan  for  plaintiff  in 
error. 

Jfewrc  QeoFce  Braidfbrd  0»rr  t  and 
Omwag  Dillingham  for  defendant  in  error. 


Mr.  Justice  Brww  delivered  the  t^ifnlon 
«f  the  court: 

Upon  the  trial,  the  jdainttfl  baTlng  offered 
«Tldenoe  In  support  of^hla  caae,  the  defendant 

put  1q  eTldence  a  certified  copy  of  the  applica- 
tion for  a  reissue  of  the  letters  patent  In  ques- 
tion, and  also  a  model  of  the  tension  device 
Bade  and  aold  by  the  defendant.  The  appli- 
cation for  a  reissoe  was  made  by  Gulp  and  Al* 
ten  Jointly,  who  prayed  that  they  might  be 
idlowed  to  anrrender  the  patent,  and  the  same 
■Ight  be  reissued  to  Allen  for  the  same  luTen- 
tion  upon  an  amended  specification.  To  the 
specification  was  appended  the  usual  affidavit 
to  the  effect  that  the  deponents  belicTed  that 
the  patent  surrendered  was  inoperative  or  Id- 
Talld.  by  reason  ctf  a  defectiTe  and  iDeffective 
^Mciflcatton,  In  that  it  failed  to  properly  de- 
scribe the  essential  and  Important  features  of 
the  laveotlon,  and  that  such  errors  arose  from 
loadTerteucy.  accident,  aud  mistake,  and  with- 
out any  fraudulent  or  deceptiTe  Intention.  The 
record  also  contained  a  communication  from 
the  examiner  rerusins  the  reissue  upon  the 
ground  of  unreasonable  delay,  and  also  be- 
cause Uie  new  claims  bad  been  substantially 
•ndcipated  by  other  patents. 

Thereupon  the  court  chained  the  jury,  at 
the  request  of  the  plaintiff,  that  "where  the 
reissue  of  letters  patent  is  applied  for  the  sur- 
render lakes  effect  only  upon  the  Issue  of  the 
•mended  patent,  and  if  the  issue  is  refused,  the 
original  patent  li  rvtnmed  to  Its  owner;**  and 
that  "tlie  action  of  the  Patent  Office  in  refus- 
ing to  reissue  the  patent  in  salt  did  not  affect 
its  validity,  nnd  the  contract  between  the  plain- 


not  prior  uae  or  aob  of  {nwnlfon  renders  polent 
vetd.  see  note  to  Fnath  w.  Carter,  8ft:  65L 

Ai  to  aatlonmaita  of  patents,  thrtr  eonMntetton 
4NKI  <f0et.*  licenses  to  we  potmts;  rDVoItfes.— see 
note  to  I>alzeU  r.  Daeber  Wateb  Onse  Mfv*  Oo. 
«r:7«. 

AMVa  a>a(o<]Mtton 0/  patMlK  prfor  patents  and 
jmlillMtloiw;  oppHeotlon  and  toue;  dotms  ond 
speetJieationi.— see  note  to  Legnett  t.  Standard  Oil 

0>.87:  787, 

Am  b>  patmtoMHtv  ot  tnventlons:  potontoNe  sub- 
ieet-matter;  utflttv;  wfiat  eons(tt»t«s  Mvcntfcm;  pa- 
tentable nmettv.'  eoinbfnotfons;A*«<(m  polenCe  and 
fbelr  ^eeta,— see  note  to  Orant  t.  WaH«,  81:  BBL 

^sto  reteued potent! /or  toeentlons,  nAensaUd; 
sf  eeC  of  relenie:  (ache*.— see  note  to  National  Meter 
Cb    ToDkeis  Water  Oomrs.87i  Mft. 

A%  to  wAat  eoMtOufee  in/MRoement  vt  patent; 
stmtrortttf  of  deirteei;  deaftpis;  eomMnattona;  ma> 
ehfner,'  eonatnuttoi «/  patent,-- see  note  to  Boyer  v. 
Ooupe,  88: 1078. 

AM  lopotente  /or  deelans.  when  voHd, ses  not*  to 
Bmltta  V.  Whitman  Saddle  Oo.  IT:  aOL 
lOM  • 
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tiff  and  defendant  In  referenoe  thereto  was 
not  rendered  Invalid  by  such  action.*' 

In  this  connection  the  court  also  refused  to 
charge  the  jury,*at  the  request  of  the  de-r504 
fendant,  that  "the  joint  act  of  the  parties  In  sur- 
rendering the  intent  in  qnestlon,  and  apply- 
ing for  a  reissue  thereof  on  November  18, 
1^2,  amounted  to  a  cancelation  of  the  patent; 
and  being  followed  by  a  refusal  00  the  part  of 
the  goTernment  to  grant  the  reissue,  opened 
to  end  and  determlae  the  contract  aued  upon 
as  to  any  of  the  patented  machinea  made  met 
such  surrender.'* 

The  first  statutory  provision  fcr  the  relme 
of  tettera  patent  made  its  appearance  in  tbeact 
of  Julys,  1882.  repeated  and  expanded  In  the 
18th  section  of  the  patent  act  of  1888,  which 
provided  generally  that  whenever  any  patent 
should  be  Inoperative  or  invalid,  by  reason  of 
a  defective  deecription  or  specificatioo,  or  by 
reason  of  the  patentee  claiming  more  thu  be 
had  a  right  to;  If  the  error  arose  from  Inadver- 
tency, accident,  or  mistake,  and  without  any 
fraudulent  or  deceptive  intention,  it  should  be 
lawful  few  the  Commission^',  upon  thesumn< 
do-  to  him  of  such  patent,  to  causa  a  new  onn 
to  be  Issued  for  the  same  invention,  for  the  res- 
idue of  the  period  then  unexpired  for  which 
the  original  patent  was  granted.  In  accordance 
with  the  patentee's  corrected 'description  and 
specification.  This  was  but  little  more  than 
putting  In  statutoiy  form  a  power  which  thla 
court  oad  already  held  to  exist,  prior  to  the 
act  of  1832,  In  the  SecreUry  of  State  In  the  ab- 
sence of  a  statute,  ffrant  v.  Raymond,  81  U. 
8.  6  Pet.  218  [8:  876].  But  in  cunstruing  this 
statute  It  was  uniformly  held  by  this  court 
that  the  surrender  of  the  patent  for  reissue 
was  a  legal  cancelation  and  exllnguiBbmeot  of 
it;  that  00  rights  could  afternaras  be  asserted 
upon  it,  and  that  suits  pending  for  an  infringe- 
ment of  such  patent  fell  wltn  its  aurrender, 
because  the  foundation  upon  which  they 
were  beguu  no  longer  existed.  Mqffitt  v.  Qarr, 
66  U.  S.  1  Black,  278  [17 : 207] :  Beodf  v.  SeoU, 
90  U.  S.  28  Wall.  863,  364  [23:  109,  110);  Aak 
V.  Ooaint,  103  U.  8.  660  [26:  S12]. 

To  obviate  the  injustice  to  inventon  occa- 
sioned by  the  peremptoiy  requirement  tliat  the 
patent  should  be  treated  aa  extinguished  f  nm 
the  moment  it  waa  surrendered  for  a  reissue. 


VorvBhat  paicntM are  ffrnnUd:  vhendsdorsd  totd. 
—see  note  to  Evans  v.  Eaton.  4: 483. 

Ah  to  paUntabllUn  of  invention*,  sea  note*  to 
Tbompson  v.  Dolsapller,  tk  n,  and  Oomlnc  v.  Bur- 
den, Ift:  688. 

Ab  to  atxindonment  of  intmtton,  see  DOta  to  Pes- 
nook  V.  Dlaloffoe.  7:  Vt. 

AMtodUUuUontttWMmiHntMloimofmteliamlum, 
ortfetesior  prodiieCs  and  preesissi;  irlten  kour  p» 
tMited.— see  note  to  Oomlnir  v.  Burden,  Ift:  ttS. 

At  to  indvding  proccat  and  product  fneonie  patent; 
separate  patents  thertfte*,— sea  note  to  Bvana  v. 
Bstoa.4:«8. 

Ab  to  what  reteue  may  eowr,  ses  note  to  CReOly 
v.Mone.  14:810. 

Ai  to  amiip^msnt  before  itnUng  and  rtimvino  paU 
ent;  rveordtnir:  when  awtpiHRent  fronefen  eatewded 
Isrms,— aee  note  to  Osyler  v.  Wilder.  18:  BOL 
.       to  dOBMHpes /or  *n,^1n0M»ent  ^  patent;  MHs 
dawoBM,— see  note  to  Hon  t>  luieiiuu,  Ut  8N. 
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It  was  provided.  In  g  58  of  the  patent  act  of  1870, 
amending  the  IStb  sectton  of  the  act  of  1886, 
ihntupon  the  Burrenderof  a  patent  for  that 
505]pu>^P<^SB  a  retsaue  should  bB*graDted"[t)r 
the  unexpired  part  of  the  term  of  the  original 
patent,  m«  turtender  uAicA  Moff  Uikfi  ^eet 
uptm  (Ae  M^MiM^tttf  onmtfodpatmf."  These 
words  were  obTiouslj  fnierted  for  tbepurpow 
•f  pTerentlng  the  surrender  taking  immediate 
effect,  and  to  postpone  Ita  legal  operation  un- 
til the  patent  should  be  relssuea.   When  a 

Satent  u  thus  surrendered,  there  caa  be  no 
oubt  that  it  continues  to  be  a  valid  patent  un- 
til it  is  reissued,  when  it  becomes  inoperative: 
Vnt  if  a  reissue  be  refused,  It  Is  entirely  dear 
that  the  surrender  never  takes  effect,  and  the 
■stent  stands  as  if  no  application  had  ever 
been  made  for  a  reissue.  Whether,  if  the 
reissue  be  void,  the  patentee  may  fall  back  on 
his  orlglniU  patmt,  has  never  yet  been  decided 
hy  tbis  court,  attbough  the  question  was 
raiaed  In  £»v  v.  Xing.  166  U.  B.  866  [N:  1016] ; 
tat  at  the  originat  patent  In  that  case  wasalso 
keld  to  be  vo^,  it  did  not  become  necessaiy  to 
express  an  opinion  upon  the  question.  But  tf 
the  original  application  for  a  reissue  be  re- 
jected, the  original  patent  stands  precisely  as 
though  a  reissue  bad  never  been  applied  for, 
uDless  at  least  the  reissue  be  refused  upon 
some  ground  equally  affecting  the  original 
patent.  If  ft  were  otherwise,  every  patentee 
who  applies  for  a  reissue  would  do  so  at  the 
pnil.  not  only  of  bavins  his  application  re- 
fused, but  of  losing  whst  he  already  possessed. 
This  was  the  veiy  contingency  the  act  of  1S70 
WAS  designed  to  provide  against. 

It  is  true  that,  in  making  his  surrender.  Mm 
patentee  declares  that  his  patent  is  inoperative 
and  invalid,  but  this  Is  not  necessarily  so  for 
alt  Durposes,  but  for  the  purpose  for  which  he 
desires  to  have  It  reissued.  Such  a  patent 
might  be  inoperative  and  Invalid  as  against 
certain  persons  who  had  pirated  the  underlying 
principle  of  the  patent,  and  avoided  infring- 
ing the  exact  language  of  the  claims,  and  yet  be 
perfectly  valid  as  against  others,  who  were 
making  machines  clearly  covered  by  their 
language.  Such  was  the  case  here  since  the 
defendant  In  bis  afSdavlt  of  defense  admitted 
that,  "after  the  dissolution  of  said  firm,  each 
parly  on  his  individual  account  continued  the 
same  business,  deponent  having  made  some  of 
said  patented  macbinea."  But  In  addition  to 
this,  the  court  charged  the  Jury  that  unless 
IK06]ihe  devices*made  by  the  defendant  were 
esBeuttally  the  same  as  that  covered  by  the  pa- 
tent there  could  be  no  recoveiy,  and  the  ver* 
dirt  necessarily  established  their  identity. 

There  mat  nc  error  in  the  ruling  of  the  eourt 
beUne,  and  iU  JudgmmU  it  thtnfef  n^irmed. 


CAROLINE  M.  FORSYTH,  Agpt,, 

V. 

CITY  OF  HAHHOMD  si  oL 

0ee  B.  a  Bei>orteT<s  ed.  SOMiOJ 

Amr  ^  this  court  to  rtquire  a  mss  to  be  eerU- 
JlQd  to  Him  the  eireuit  eourt  efappeaU  wwA 
powsr  wtw  be  aparing^  tunited—eenJUet  bo- 
Ueeen  deeieiejit  of  etate  and  Federal  eourte— 
annexation  territor]/  to  a  dtp — mhen  per- 
mm  bound  byjvdgmeta—Federai  Oonatituti«n 
—eteU  dssiitoA— isAm  follomi  If  Adml 
eourt, 

L  niefwwwor  ttdseoiirt  torsqulnaeBeeeolM 

onttlled  to  It  by  tbe  olrcutt  court  of  appeals  ua- 
iSer  the  aot  of  Harob  8. 18U,  Is  not  affected  b7  the 
eoncUtioo  <a  0w  ease  as  ft  exists  la  tbe  latter 
aoart.lMit  narbaamolaed  twronoraAwanr 
deeWon  br  Oat  ooart,  aad  im^eotlTit  of  anr 
roUof  or  deceeootaatlon  thenlii. 

&  This  ooutt  will  qmrtaifrlr  exeralH  tbe  power  te 
require  acaseto  be  oertlfled  to  lt't>r  tbe  droult 
court  of  appeals,  and  will  exercise  It  only  when 
the  otrounistanoea  of  tbe  case  show  that  ttae  ftn- 
portRDoe  of  tbe  questlOD  Involved,  the  neoessltr 
of  avoiding  conflict  between  two  or  more  oonrta 
of  appeal,  or  between  courts  of  appeal  and  tbe 
courts  of  a  etata,  or  aome  matter  affCotlnv  tba 
Interest  of  the  natloQ  In  Ita  internal  or  external 
relations,  demands  such  exerdsa. 

&  The  possibilities  of  conflict  and  oolllslon  wbtoh 
mlaht  arise  from  advene  dectslons  of  the  su- 
preme court  of  astate  anda  Federal  circuit  ooutt 
of  appeals  respecting  the  validity  of  the  annexe- 
tlon  of  terrltorr  to  a  city,  wbea  tbe  deotflton  of 
tbe  dronlt  court  of  appeals  would  except  from 
the  territorial  llmita  of  ttae  city  a  tract  wtthlo  ita 
exterior  Imundarles,  conetltato  sufflcleat  reasoa 
for  tequlrtng  tbe  latter  court  to  certify  tbe  case 
tottalB  court,  althonth  ao  flnal  deerea  has  bees 
entered  therein. 

4l  The  validity  of  prooeedlngs  under  a  statute  for 
the  annexation  of  territory  to  a  city  Is  a  questloa 
of  a  Judicial  nature,  and  not  a  matter  solely  cf 
legMattve  oognlsanea. 

S.  One  who  has  voluntarily  sonvht  tbe  JndRment 
of  tbe  supreme  court  of  a  state  to  declare  that  a 
decree  of  a  lower  court  was  not  only  erroneous 
but  void. mithcovta  note  volunury  litigant  In  the 
trialoourkls  boundbytheJudKmentof  theau- 
pieme  court  as  mjudiefltii,  and  cannot  attack  It 
collaterally  In  a  circuit  court  of  the  United 
Btatee. 

&  The  Federal  OonsUtutlcn  does  not  prevent  tbe 


Nora.— to  InrlaMetton  of  United  Statei  Su- 
preme Court  in  etuea  eertlHei  on  dlefiton  oireutt 
court;  on  tohat  (UvMnn  ihoiild  Be;  see  note  to  Web- 
ster V.  Cooper.  13:  8S8. 

JuhedteUon  of  United  Slates  Suprenie  Oaurt:  tt  ii 
/or  state  eourta  to  oonstrus  tAeIr  own  etatvtm;  au- 
preme  oourt  wtil  not  reofeui  their  dsoMons  emqtt 
tfben  •pectoUw  authorised  by  atdtute,— see  note  to 
Commercial  Bank  v.  BuoUnglutm.  U:  Ita. 

A$  to  iurUdietUm  in  the  United  Statee  Supreme 
Oourt  where  Ftdena  gueitton  arii«t  or  where  are 
draiim  in  gueition  atottites,  treaty,  or  Oonstuudm, 
■ee  notes  to  Hanln  v.  Hunter,  4:  ST;  Hatthews  t. 
Zane.  2:  aU;  and  Williams  v.  Morris,  9s  OTU 

^(oiurfadietion  of  United  States  fiupreme  Court 
to  deelar«  state  I(UD  void  at  in  eorUHet  wtthstoteOon- 
stttutfon;  to  revlte  deeress  of  state  ooHrts  oi  to  oon- 
■tructfonefatotelaus,— see  notes  to  Hart  w.lsm- 
phire,  T:  009,  and  Oomasarolal  Bank  r.  BuoUagbam, 
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people  of  ft  itate  from  givtov  full  JorMlotlon  to 
the  ooDTts  to  determine  the  territorial  bouad- 
mxim  of  •  muoMpsl  oOTpontitm.  linoe  tb«  pre»- 
omtlan  of  tenWiUra  eontrM  la  mefa  ncttm  l> 
not  one  oftfao  — antM  rtenwntt  of  »  Tepablla— 
form  of  roTemmont  snamilMd  b7  U.  BL  Oonit 
art.i,f<. 

T.  Tbt  matter  of  the  territorial  boondarleaof  a 
munlolpal  oorporatloo  U  local  Id  Its  nature;  and 
lis  detennlnatloD  by  tbe  supreme  court  of  ttie 
state  «annot  be  reriewed  or  controlled  br  s  o<r> 
cultoourt  cC  tbeUDlted  Butea  on  ooUateral  at- 
taok,  wbeo  It  Is  not  subject  to  leriew  on  writ  of 
error  by  ttifi  court. 

H  Tbe  deoWon  of  tbe  mpreme  oonrC  of  a  state 
upon  ■  QoestloD  of  a  local  oattire  Inmlrlnv  the 
tntemal  pollajr  of  tbe  Mate  ahonld  be  leaeraJlr 
followed  hf  tbe  VMeral  courts  as  btodlog  and 
eonclnslTe,  wbeo  tfaa  question  wo  decided  Is  af  imv 
warda  raised  In  tbe  latter  eoorts  between  tbe 

[Nol  81&] 

Argiud  Jmnmrnif  to,  1897. 

1897. 


Deeidti  Apra  19, 


ON  WRIT  or  OBRTIOKilRI  to  tbe  Uolted 
States  Circnit  Court  of  Appeals  for  the 
Bereoth  Cirealt  to  rcTlew  a  decree  of  that 
court  reverslnff  a  decree  of  the  ClrcuH  Court 
of  the  United  States  for  tbe  District  of  la- 
diaoB  denjiog  a  motion  for  ao  IdJuocUod  and 
dtsmlsslDK  a  anit  In  equity  to  restrain  tbe  ool- 
lectlPD  of  taxes  krlea  ti^  tbe  dty  of  Ham- 
Doud'  CO  certain  property.  In  an  action 
brought  by  Caroline  M.  Forsyth  against  said 
dty.  J)aTee  cf  court  ef  apptaU  reventi,  and 
case  remanded  to  tbe  drcuU  coott  with  in- 
■trocttons  to  dismiss  the  suit. 
See  same  case  below,  6B  Fed.  Hep.  774,  M 

V.  8.  App.  ssa. 

Statement  by  Mr.  Justice  Brewer] 
The  legislation  of  Indiana  authorizes  the  an> 
itexation  of  contignous  territory  to  tbe  limits 
of  a  dty  with  or  without  the  consent  of  the 
owner.  Tbe  statutory  proTisIons  in  rewect 
thereto,  fouadin  1  Horner's  Anna  {IndORer. 
StaL  1686.  are  printed  la  the  marglii.t 


*The  dty  of  Hammond  h  sttnated  lo  [008 
tbe  county  of  Lak0,and  In  1898  It  iiiBtltnted  pro* 
ceedlnra  to  extend  its  UmlU  over  a  large  tract 
of  conuguons  territory,  some  of  which  at  least 
was  not  laid  off  and  platted  into  lots.  The 
application  was  denied  by  tbe  board  of  county 
commtssionera  of  Lake  county,  whereupon 
the  city  appealed  to  the  dnuU  oonrt  of  that 
county,  and  the  case  thai  appealed  was  tiiere- 
after  traoaferred  by  change  of  venue  to  the 
circuit  court  of  Porter  county,  Indiana,  which 
court,  upon  a  verdict  of  the  Jniy,  entered  a 
decree  in  favor  of  the  dty  for  Uie  annexation 
of  the  territory. 

Tbe  present  plaintiff  was  a  party  to  these  pro- 
ceedings. She  was  the  owner  of  about  785  acrea 
within  the  area  attempted  to  be  annexed.  After 
the  dedsi<m*by  the  circuit  court  of  IN3r-[<50O 
ter  county  the  city  levied  taxes  on  the  prop- 
er^ lo  the  amount  of  $8,000,  whereupon  on 
April  20.  180S.  she  filed  her  bill  In  the  drcnit 
court  of  the  United  States  for  the  district  of 
Indiana,  praying  for  an  injunction  to  restrain 
the  Golledion  of  those  taxeo.  Ao  amended 
bill  was  filed  on  May  1,  181)5,  upon  whidi 
amended  bill  a  hearing  was  had,  resulting  In  a 
denial  of  the  motion  for  ao  injusctlon  and  the 
dismissal  of  the  suit.  68  Fed.  Rep.  774. 
From  such  dismissal  she  appealed  to  the  court 
of  appeals  for  the  seventh  circuit,  by  which 
coni^  on  January  16, 1896,  tbe  decree  of  the 
drcutt  court  dismissing  the  VIW  was  rereraed, 
and  the  case  remanded  to  that  court  with  di- 
rections for  further  proceedings.  84  U.  S. 
App.  558.  Whereupon  the  city  of  Hammond 
applied  to  this  court  for  a  certiorari,  directed 
to  tbe  court  of  appeals,  which  application  was 
lustalaed,  and  on  October  19, 1896,  a  certio- 
rari was  ordered. 

Before  the  filing  ot  the  bill  In  the  United 
States  circuit  court  this  plaintiff  with  others 
had  appealed  from  a  dame  of  the  circuit 
court  of  Porter  county  to  the  supreme  court 
of  Indiana,  and  by  that  court,  on  April  11, 
1895.  tbe  decree  bad  been  affirmed.  143  Ind. 
506  [80  L.  a  A.  C761.  A  petition  for  rehear- 
ing waa  denied  on  Hovember  8,  1886.  148 


WML  Kxtentiontyver  PUUUd  Lo<*— 84.  Wbenever 
there  shall  be  or  may  bare  tieen  lots  laid  off  and 
idaued  adjolnlojr  such  oltr,  and  a  record  of  tbe 
same  is  made  In  ibe  recorder^  office  of  tbe  proper 
countj,  tbe  common  oounoll  Qia7>bTa  reeolution 
of  tbe  board,  extend  the  txiundarr  of  such  oltr  so 
as  lo  Include  iuoh  lots;  and  tbe  lots  thus  annexed 
diall  thereafter  form  s  partof  sucb  and  be 
within  the  Jurtsdlotlonoi  the  lame.  The  common 
oouncil  ihsU  Immediately  thereafter  file  a  copy  of 
sucb  resoUitloD,  deOaltiR  tbe  metes  and  bouodarles 
of  such  addition.  In  tbe  office  of  the  recorder  of  or«- 
aald;  whksb  shall  be  recorded. 

SUM,  Brtmtlon  overOmatgwrntLanOt-AeUomif 
OimneU-K.  The  limits  of  aor  dty  may  be  ex< 
tended  over  any  lands  or  oontlgnoua  territory,  by 
tbe  conaent  of  the  owner  thereof  in  wrttlos*.  and  a 
resolution  of  the  oommoo  oounoU.  paaaed  by  a  two- 
thfrda  vote,  extend  Inff  tbe  limits  of  sucb  city  over 
such  lands  or  territory;  which  written  convent  and 
resoloUoo  ataall  be  entered  at  length  lo  the  records 
of  such  dty;  and  tbe  common  council  sball  cause 
a  certified  copy  of  both  to  be  recorded  In  the  re- 
oorder'i  office  to  tbe  proper  oouoty.  If  any  oltv 
Aall  desire  to  annex  oontiiruous  territory  not  laid 
off  in  lots,  and  to  tbe  annexation  of  whtoh  the 
owner  win  ootoonsent,  tbe  oommoo  councfl  sball 
present  to  tbe  board  of  county  oomnlMlonera  a 

Kiltloo  aettina  forth  tbe  reasons  of  snob  anoeaca- 
o,  and,  at  toe  nme  dme,  present  to  auob  tMiard 
an  accurate  description  tf  metes  and  bounds.  a<^ 
oompanled  with  a  plas  of  tbe  lands  or  territory 
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proposed  or  desired  to  be  annexed  to  soeh  ctty. 
The  common  council  shall  give  thirty  dars*  notto& 
by  publtcatloQ  lo  some  newspaper  of  tbe  dty,  of 
tbe  Intended  petltioo,  deecribins  In  auob  notice  tbe 
territory  souRbt  to  be  annexed. 

S197.  Procwdingi  try  Oowntv  Board— M.  Ttie 
board  of  county  commlaaloners,  upon  the  recep- 
tion of  such  petition,  shall  ooarider  tbe  rarae,  and 
shall  hear  the  teatlmony  oSered  tororaaalnatsueb 
annexation:  and  If,  after  lospecUoD  of  tbe  map 
and  or  the  proceedings  bad  la  tbe  CB8e.suoh  board 
Is  of  tbe  opmioQ  that  tbe  imyer  of  tlie  pMitlon 
should  be  granted.  It  shall  cause  aa  entry  m  be 
made  In  the  order  book,  spedfylng  tbe  teiritnr 
annexed,  wttta  the  Imondarias  of  the  same  aoeon- 
Ins  to  the  aurreyi  and  they  ahaU  oauaa  ao  attested 
oopr  of  the  entry  tobe  fUed  with  tbe  rsoordereC 
such  county,  whloh  sbali  tie  duly  recorded  In  Us 
office,  and  whiob  sball  be  conelnslve  evMence  of 
snob  annexation  In  all  coorta  In  this  state. 

8248.  Ajnteca  frtm  Ooimtv  AMrtf-Lla  prooasd- 
Inn  before  tbe  board  of  ooaniy  oonmisatonersfBr 
tbe  aooexatfon  of  territory  to  dtfos  and  towni 
amlmt  tbe  will  of  tbe  owner,  tbe  peUtlODar  and  tbe 
owner  of  any  portfoa  of  the  temtory  proposed  to 
be  annexed  may  appeal  to  tbe  clroalt  court  from 
tbe  final  deeWon  of  the  board,  by  Allnff.  wttbln 
thirty  days,  with  tbe  aadltor,  a  bead  or  uodertak- 
liur  for  tbe  doe  prosecotJon  of  tlw  appeal  and  pay- 
ment of  all  oosu  that  may  be  adjiidaed  aninst 
the  appeUaot.  with  sureties  to  be  approved  by  tbe 
board  or  ttie  auditor.  But  noamiealabaUbedla- 
166  U.S. 
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too.  Foasna  t. 

id.  516  [SO  L.  R.  A.  682].  While  tUe  decl- 
on  of  the  Bupreme  court,  though  announced 
ef  ore  the  dupoaiiion  of  the  case  in  the 
Tnlted  States  circuit  court  of  appeal*,  has  not 
•een  formally  Incorporated  Into  the  record 
ty  an  amendment  of  the  pleadings  or  other- 
vise.  It  waa  made  a  matter  of  consideration 
>y  the  court  of  appeals,  and  has  been  dis- 
;us8ed  and  treated  by  counsel  In  the  argu- 
-aents  before  us  ai  a  fact  in  the  case  and  to 
considered  to  determining  the  questions 
Llkat  are  presented. 

The  UU  alleged  that  the  plaintlfTs  lands 
were  used  solely  for  pasturage  and  hay  and 
other  agricultural  purposes;  tbat  the  real  value 
did  not  exceed  tlOO  per  acre;  ibat  the  land 
bad  no  market  value,  but  only  one  speculative 
&nd  prospective,  dependent  upon  the  location , 
not  yet  secured,  of  manufacturing  establish- 
ineDts  whose  market  and  ofllcea  would  be  In 
Chicago;  that  no  part  of  the  land  had  ever  been 
mapped  or  platted  with  a  view  to  tbe  sale  of  lots; 
SIO]  tbat  on  the  *entire  tract  there  were  but 
twenty-one  dwelling  houses,  ten  of  them  being 
tn  a  row  and  within  about  a  quarter  of  a  mile 
of  the  town  of  Whiting,  in  tbe  county  of  Lake, 
in  which  town  tbe  tenants  of  all  sidd  houses 
were  engaged  In  business  and  work;  tbat  the 
bouses  00  tbe  lands  were  4^  miles  distant  from 
any  police  station,  flre-engtoe  bouse,  or  gas 
lamp  of  the  city  of  Hammond,  so  tbat  in  the 
nature  of  things  no  benefit  could  be  received 
from  the  municipal  government  uf  that  city; 
that  tbe  lands  were  valued  for  taxation  by  tbe 
city  at  tbe  rate  of  $250  to  |600  per  acre,  and 
the  taxes  thereon  amounted  to  about  $5  per 
acre;  that  the  Talnation  was  eaormoosly  in  ex- 
cess of  tbe  real  value  and  the  taxes  exorbitant, 
oppressive,  and  extortionate.   The  bill  further 
alU-fied  tbat  at  the  time  tbe  annexation  pro- 
ceedings were  Instituted  the  city  of  Hammond 
did  not  contain  more  than  6,000  or  7,000  io- 
liabitants;  tbat  it  had  territory  about  8  miles 
long  by  S  miles  wide;  tbat  on  the  northem 
boundary  and  within  tbe  limits  of  tbe  city 
were  about  3  square  miles  of  lands,  no  part  of 
which  had  ever  been  laid  off  into  lots  and 
blocks,  on  one  of  which  there  was  not  a  single 
house  or  r<Md  and  on  tbe  other  but  seven 
houses  and  one  road;  that  Ibis  vacant  tract 
was  between  tbe  settled  parts  of  tbe  city  and 
tbe  lands  of  the  complainant;  that  tbe  part  of 
tbe  city  of  Hammond  laid  off  into  lots  is  much 
larfrer  than  is  likely  to  be  required  for  city 
purposes  for  many  years  to  come;  tbat  the 
city  B  boundaries  contained  nearly  4,000  acres, 
and  lhat  the  territory  attempted  to  be  annexed 
consisted  of  about  S  square  miles  of  practically 
vacant  lands  lying  oirectly  north  of  the  city 
limits  snd  extending  all  the  way  from  sacta 
limits  to  the  shores  of  Lake  Michigan.  Other 
facts  were  alleged  also  tending  to  show  the  Im- 

mfiBedfor  aiunt  of  asutBclent  bond ornndertsk- 
iDg,  It  one  sball  he  flied.  uoder  tbe  direction  ot  tbe 
court,Btan7  time  before  tbe  trial. 

3244.  AiidUOr'B  Dutv-2.  Wltbln  twenty  days  aft- 
er flJinff  the  appeal  t>uad  or  undertaking,  tbe  audi- 
tor tbul  deliver  it,  witb  all  tbeoiber  papersiti  tbe 
cause  aod  a  complete  tratisoript  of  tbe  prooeed- 
loft  of  tbfl  br>ard.  to  the  clerk  of  tbe  ciroult  court, 
irbosbal]  docket  It  wltb  tbe  otber  causes  peodlns 
tbereln, 

831G.  moI-S.  Tbe  appeal  shall  stand  for  trial, 
wbeo  taken  during  the  session  of  tbe  board.atthe 
lint  term  after  the  papers  shall  have  been  filed  tea 
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propriety  of  the  annexation  of  this  compara- 
tively vacant  territory  to  tbe  city  of  Hammond. 

It  was  speciflcally  charged  that  the  city  of 
Hammond  had  a  municipal  debt  amounting  to 
nearly  twice  the  constitutional  limit,  snd  uiat 
the  purpose  of  tbe  annexation  was  by  adding 
new  property  at  an  exaggerated  valuation  to  so 
increase  tbe  appraised  tazables  of  said  city  as 
to  lift  it  out  of  its  coaalltutional  dilemma  with- 
out regard  whatever  to  tbe  advantages  or  bon- 
eflts  *to  the  property  so  sought  to  be  an-  [5 1 1 
nexed.  Tbe  bill  further  set  forth  the  pruceed- 
Ings  before  the  county  commlsdoners  and  in  the 
stale  circuit  court.  Dot  aTerred  that  those  pro- 
ceedings were  void  because  tbe  enlargement  of 
tbe  limits  of  a  city  was  a  matter  of  legtslative 
and  not  of  judicial  cognizance,  and  tbat  it  was 
not  competent  for  the  legislature  to  intrust  to 
tbe  courts  tbe  decision  of  such  questions. 

Meun.  Benjaailn  Harrison,  W.  H.  H. 

Miller*  and  John  B.  Blam  for  appellant. 

Me$8rs.  Cbarlea  H.  Aldrieh.  FrajUe  R 
Heed,  and  B.  D.  Crumpaeker  for  appellees. 

Mr.  Justice  Brewer  deUvered  tbe  opioion 
ot  the  coort; 

The  flrst  proposition  of  counsel  for  plaintiff 
Is  that  tbe  writ  of  certiorari  was  prematurely 
Issued,  and  that  this  court  could  not  at  tbat 
time  rightfully  take  jurisdiction  of  the  case 
because  there  had  been  no  final  decree.  The 
court  of  appeals  simply  reversed  the  decree  of 
tbe  circuit  conrt  and  remanded  the  case  for 
further  proceedings.  This  contention  Involves 
two  matters:  First,  the  question  ot  power,  and 
second,  tbat  of  propriety.   It  mi^  be  tbat  tbe 

?|uestion  of  propriety  should  be  considered  as 
oredosed  by  tbe  acllon  of  the  court  in  award- 
ing tbe  writ  of  certiorari,  but  the  question  of 
power,  being  one  of  jurisdiction,  is  always 
open,  and  must  whenever  presented  be  con- 
sidered and  determined. 

This  question  of  power  has.  Indeed,  already 
been  decided  by  this  court  in  prior  cases 
{American  Coiut.  Go.  v.  JaekaonvilU,  T.  d  K. 
W.  B.  Go.  148  U.  8.  S73,  S8S  [87:  486,  4911; 
ITnited  ^Ut  v.  The  Thre*  Friendt.  166  U.  S. 
1  [ante,  897]),  but  as  it  has  again  been  discussed 
by  counsel,  a  brief  reference  to  those  cases  and 
the  reasons  therein  sUited  may  not  be  inappro* 
priate.  Up  to  tbe  time  of  tbe  passage  of  the 
act  of  1891.  creating  the  circuit  courts  of  ap- 
peal, the  theory  of  Federal  Jurisprudence  bad 
been,  a  single  appellate  court,  to  wit.  the  Su- 
preme Court  of  *the  United  States,  bv  [ft  12 
which  a  final  review  of  all  cases  of  which  the 
lower  Federal  courts  had  jurisdiction  was  to  be 
made.  It  Is  true  there  existed  certain  limita- 
tions upon  the  right  of  appeal  and  review, 
based  00  the  amount  In  controversy  and  other 
considerations;  but  such  limitations  did  not 


days,  and  when  takeo  In  vacation,  at  tbe  flrst  term 
after  summons  sball  bave  t>eeo  served  upon  tbe 
appeliee  ten  davs  before  the  flrst  day  of  suob  term. 
The  appeal  sball  be  tried  and  deteroolned  as  an  MV 
Iglnal  cause. 

ttlM.  Effect  of  Appeal^  All  further  prooeed- 
iDgB  In  tbe  annexation  of  terrltorr  shall  be  bus- 
peoded  until  tbe  final  dlapoeiUoo  of  tbe  appeaL 
Tbecourt  mar  makeaflnal  determlnatlOD of  the 

ftroceedloflT  and  compel  Its  ezeoutlon,  or  mav  send 
ts  deolalOD  to  tbe  board,  with  aireotloa  howwpio* 
oeed,  and  require  oompllanoa 
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fecognize  or  provide  for  the  exiiteace  of  an- 
other appellate  court,  and  <\id  not  conflict  with 
the  thought  that  this  court  nas  to  be  the  single 
tribunal  for  reviewing  all  cases  and  questions 
of  a  Federal  nature.  The  rapid  growth  of  the 
oouotry  and  the  eoonnouB  amount  of  litigation 
involTlng  questions  of  a  Federal  character  so 
added  to  the  number  of  cases  brought  here  for 
review  that  it  was  impossible  for  tnls  court  to 
keep  pace  with  the  growlug  docket.  The  sit- 
uatfoo  had  become  one  of  great  peril,  and  many 
plans  for  relief  were  suggested  and  discussed. 

The  outcome  waa  the  act  of  March  S, 
1891  (28  8taL  at  L.  820.  chap.  617).  the 
thought  of  which  was  the  creation  in  each 
of  the  nine  circuits  of  an  appellate  tribunal 
composed  of  three  Judges,  whose  decision  In 
certain  classes  of  cases  appealable  (hereto 
should  be  final.  MelAh  v.  Scff.  141  U.  8. 
OSl,  m  [85: 898, 895].  While  this  dlviilon  of 
appellate  power  was  the  means  adopted  to  re* 
duce  the  accumulation  of  business  In  this 
court,  it  was  foreseen  that  Injurious  results 
might  follow  if  an  absolute  finality  of  deter- 
mination was  given  to  the  courts  of  appeal 
Nine  separate  appellate  tribunals  might  by 
their  differences  of  opinion,  unless  held  in 
check  by  the  reviewing  power  of  this  court, 
create  an  unfortunate  confusion  In  respect  to 
the  rules  of  Federal  decldon.  Aa  the  courts 
of  appeal  would  often  be  constituted  of  two 
circuit  judges  and  one  district  judge,  a  division 
of  opinion  between  the  former  mlglit  result  In 
a  final  judgment  where  the  opinions  of  two 
judges  of  equal  rank  were  on  each  side  of  the 

Suestioos  involved.  Casea  of  a  class  In  wbicb 
nallty  of  decision  was  given  to  the  circuit 
courts  of  appeal  might  involve  questions  of 
iuch  public  and  national  importance  as  to  re- 

Siire  that  a  consideration  and  determloatiou 
ereof  should  be  made  by  the  supreme  tri 
hanal  of  the  nation.  It  was  obvious  that  all 
contingenclee  In  which  a  decision  by  this  Irl- 
banal  was  of  Importance  could  not  be  foreseen, 
513]  and  so  there  *wa8  placed  In  the  act  crest- 
ing the  courts  of  appeal,  in  addition  to  other  pro- 
visions Tor  review  by  this  court,  this  enactment: 
"And  excepting  also  that  in  any  such  case 
as  is  hereinbefore  made  final  In  the  circuit 
conrt  of  appeals  It  shall  be  competent  for  the 
Supreme  Court  to  require,  by  certiorari  or 
otherwise,  any  such  case  to  be  certified  to  the 
Supreme  Court  for  its  review  and  determioa- 
iJon  with  the  same  power  and  authoii^  In  the 
case  as  If  it  had  been  carried  by  appeal  <ff  writ 
of  error  to  the  Supreme  Court." 

The  general  language  of  this  clause  Is 
noticeable.  It  applws  to  every  case  In  which 
but  for  it  the  decision  of  the  circuit  court  of 
appeals  would  be  absolutely  final,  and  autbor- 
izes  this  conrt  to  bring  before  Itfor  review  and 
determination  the  case  to  pending  in  the  cir- 
cuit court  of  appeals,  and  to  exercise  all  the 
power  and  authority  over  It  which  this  court 
would  have,  in  any  case,  brought  to  it  by  ap- 
peal or  writ  of  error.  DnquesUooably*  the 
generalltv  of  this  provision  was  not  a  mere 
matter  of  accident.  It  expressed  the  thought 
of  Congress  diatlnctlv  and  clearly,  and  was  in- 
tended to  vest  In  this  court  a  comprehensive 
and  unlimited  power.  The  power  thus  given 
is  not  affected  by  the  condition  of  the  case  as 
it  exists  in  the  court  of  amwala.  It  na^  be 
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exercised  before  or  after  any  decision  by  that 
court  and  irrespective  of  any  ruling  or  deter- 
mination therein.  All  that  is  essential  is  that 
there  be  a  case  peodlng  in  the  circuit  court  of 
appeals,  and  of  those  classes  of  cases  in  which 
the  decision  of  that  court  is  declared  a  finality, 
and  this  court  may,  by  vtrine  of  this  clause, 
reach  out  its  writ  of  certiorari  and  transfer  th« 
case  here  for  review  and  determination.  Ob- 
viously, a  power  so  broad  and  comprehendve, 
if  carelessly  exercised,  might  defeat  the  very 
thought  and  purpose  of  the  act  creattng  the 
courts  of  appMl.  So  exerdsed  tt  might  bur- 
den the  docket  of  this  court  with  cases  which 
it  was  the  Intent  of  Congress  to  terminate  in 
the  courts  t>f  appeal,  and  which,  brought  here, 
would  dmply  prevent  that  promptness  of  do- 
cislon  which  in  all  judldal  actions  Is  one  of  tlw 
elements  of  justice. 

So  it  has  Men  thtf  this  ooart,  while  not 
doubting  Its  power.  basbeenchanofacUooin 
respect  to  certloraria.  It  has  said:  *"ItIa[SI4 
evident  that  It  Is  solely  questions  of  gravity  and 
importance  that  the  circuit  courts  of  appeala 
should  certify  to  us  for  tostruction;  and  that  it 
is  only  when  such  questions  are  involved  that 
the  power  of  this  court  to  require  a  casein 
which  the  judgment  and  decree  of  the  court  of 
appeals  Is  made  final,  to  be  certified,  can  bo 
properly  Invoked."  mt  parte  Lau  Ou  Bern, 
141  U.  S.  S88,  587  [35:  868,8701;  Ex  partt 
Woods,  148  IT.  S.  203136: 1351;  Lmt  Oa  Bev 
V.  United  State*.  144  V.  8.  47, 68  [86: 340, 314]; 
American  Contt.  Go,  v.  JaektonvilU,  T.  <£  K. 
W.  a.  Oo.  148  U.  a  873,  388  [87: 486.  491]. 

We  have  declined  to  issue  writs  of  certiorari 
in  cases  where,  there  being  only  a  matter  of 
private  Interest,  there  had  oeen  no  final  judg- 
ment in  the  court  of  appeals.  Chicago  tfr  If. 
W.  R.  Co.  V.  Otbone,  146  U.  8.  354  [36:  10031. 
Od  the  other  band,  in  JTnited  Statet  v.  TAe 
Three  Friendi,  at  the  present  term,  166  U.  6.  1 
[ante,  807],  we  issuecf  a  writ  of  certiorari  In  a 
case  appealed  to  the  circuit  court  of  appeals 
before  any  action  had  been  taken  by  that  court; 
but  tfais  was  in  view  of  the  fact  that  the  question 
involved  was  one  affecting  the  relation  of  this 
country  to  foreign  nations,  and  therefore  one 
whose  prompt  decision  by  this  court  was  of 
Importance,  not  merely  for  thegutdanosof  the 
executive  department  of  the  government,  bat 
also  to  disclose  to  each  citizen  the  limits  be- 
yond which  be  might  not  go  Id  interfering  in 
the  affairs  of  another  nation  without  vlolaung 
the  laws  of  this. 

We  reaffirm  In  this  case  the  propositions 
heretofore  announced,  to  wit,  that  the  power 
of  this  court  in  certiorari  extends  to  every  case 
pending  In  the  circuit  courts  of  appeal,  and 
may  be  exercised  at  any  time  during  such 
pendency,  provided  the  case  Is  one  whirh  but 
for  this  provision  of  the  sutute  would  be  finally 
determined  In  that  court.  And  further,  that 
while  this  power  Is  coextensive  With  all  possi- 
ble necessities  and  sufficient  to  secure  to  this 
court  a  final  control  over  the  llUgatkn  In  all 
the  courts  of  appeal.  It  is  a  power  which  will 
be  Birarittgly  exercised,  and  only  when  tlie  cir- 
cumstances of  the  oase  satisfy  us  that  the  im- 
portance of  the  question  involved,  ibe  neces- 
sity of  avoiding  conflict  between  two  or  more 
courts  of  appeu,  or  between  courts  of  appeal 
*and  the  courts  of  a  stale,  or  aome  matter  [515 
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mif ectiog  the  iDteresU  of  tbU  natloii  io  Its  Inter- 
xial  or  extenialralatioiiB,  demands  such  exercise. 

AmoDg  the  coDdderattoiu  thus  suggested 
are  those  which  Indicate  why  In  this  case  the 
«ourt  properly  exercised  Its  power  and  issned 
the  wnt  of  certiorari.  There  was  a  conflict  be- 
tween the  declBionofthecircuitcourtof  appeals 
for  the  seventh  circuit  and  the  supreme  court 
of  the  state  of  Indiana.   The  latter  court  bad 
declared  that  the  proceedings  by  which  the 
contiguous  territtny  was  aooexedtothecity 
of  Hammond  were  legal,  and.  therefore,  that 
that  territory  was  to  be  considered  by  all  the 
officers  of  the  state  of  lodianaas  within  the 
territorial  limits  of  the  city.  The  United  States 
circuit  court  of  appeals  by  its  decision  In  this 
case  had  declared  that  such  annexation  pro- 
ceedings were  invalid;  ud  that  tiie  property 
of  this  petitioner  was  not  within  the  city  lim- 
its.   This  tract  of  plaintiff's  was  not  on  the 
extreme  limit  of  the  lands  sought  to  be  incor- 
porated  Into  the  city,  and  if  the  decision  of 
the  circuit  court  of  appeals  was  enforced  there 
would  be  a  tract  of  a  few  hundred  acres 
wiibin  tbe'exterior  boundaries  of  the  city  of 
Hammond,  as  defined  by  the  judgment  of  the 
supreme  court  of  the  state,  withdrawn  from 
the  city's  jurisdiction,  and  in  fact  excepted 
from  its  territorial  limits.  All  the  unfortunate 
possibilities  of  conflict  and  collision  which 
might  arise  from  these  adverse  decisions  were 
suggested  when  this  application  for  certiorari 
was  made,  and,  although  no  final  decree  had 
twen  entered,  U  seemed  to  na  a  duty  to  bring 
the  case  and  thequestion  here  for  examination 
at  the  earliest  possible  moment. 

Coming  now  to  the  merits  of  the  case,  It  ap- 
pears that  on  the  pivotal  question  of  tbe  valid- 
hj  of  the  annexation  proceedings  the  decision 
of  tbe  supreme  court  of  tbe  state  is  one  way 
and  that  of  the  coart  of  appeals  directly  tbe 
reverse.  It  is  insisted  by  the  plaintiff  that  the 
determination  of  the  boundaties  of  a  munici- 
pal corporation  in  the  first  instance,  and  any 
subsequent  change  ioits  boundaries  by  annexa- 
tion of  outside  territory,  are  matters  solely  of 
If  dDlative  cognizance,  and  not  judicial  in  their 
516]nature;  that  such  *18  tbe  general  rule  ob- 
taining In  the  several  states  of  the  Union  and 
up  to  the  time  of  the  decision  of  tbe  supreme 
court  of  Indiana  in  this  controversy,  recog- 
nized In  that  state  as  elsewhere;  that,  there- 
fore, the  Judicial  proceedings  in  respect  to  this 
coBtroTersy  In  the  courts  of  the  Plate,  cul- 
minating In  the  decision  of  its  highest  court, 
were  beyond  the  jurisdiction  of  such  courts, 
and  not  to  be  regarded  as  creating  an  adju- 
dication binding  upon  other  tribunals.  Article 
8  of  the  state  Constitution  is  referred  to,  which 
reads:  "The  powers  of  the  government  are 
divided  into  three  separate  departments;  the 
legislative,  tbe  executive,  including  tbe  ad- 
mioistrative,  and  the  judicial;  and  no  person 
charged  with  oQIcial  duties  under  one  of  these 
departments,  shall  exercise  any  of  the  func- 
tions of  another,  except  as  in  this  Constitution 
expressly  provided."  It  is  not  denied  that 
questions  of  a  judicial  nature  may  grow  out 
of  proceedings  to  annex  territory  to  a  munic- 
ipal corporation,  but  It  is  insisted  that  the 
annexation  Itself  is  a  legislative  function,  and 
Bust  be  determined  by  direct  action  of  tbe 
legislature  or  some  subordinate  body  exerci»- 
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ing  legislative  functions.  The  supreme  court 
of  Indiana  in  its  opinion  on  the  petition  for 
rehearing  (143  Ind.  616  [30  L.  R.  A.  682]}, 
said:  "It  may  be  conceded  that  annexation  of 
territory  to  a  dty  Is  a  legislative  function. 
This  function  Is  exercised  by  the  common 
council  when  it  resolves  to  annex  certain  de- 
scribed lands  to  the  city,  and  to  present  a  pe- 
tition therefor  to  the  coun^  board."  This 
suggestion  is  vigorously  attacked  by  counsel 
for  plaintiff,  as  lifting  the  m  parte  action  of 
one  party  to  a  controversy  to  the  dignity  of 
the  exercise  of  a  legtslative  function  and  mak- 
ing it  the  equiTslent  of  a  Ic^slative  deter* 
mination. 

But  back  of  any  criticism  of  the  reasoning 
of  tbe  supreme  court  in  its  two  opinions  lies 
the  fact  of  its  declrion.  And  here  these  things 
appear.  The  city  of  Hammond  sought  to 
brmg  within  Its  limits,  among  other  territoir, 
the  ^ds  of  plaintiff.  After  action  by  the 
city  council,  the  city  Instituted  proceedings 
before  the  county  commissioners,  which  pro- 
ceedings were  subsequently  taken  by  appeal, 
as  prescribed  by  statute,  to  the  circuit  court,  a 
court  of  eenenu  jurisdiction,  and  In  that  court 
a  decree  was  entered  annexing  plalnUfl's  lands 
•to  the  city  of  Hammond.  Wereorwere[517 
not  these  proceedings  valid,  and  was  or  was  not 
Biicb  decree  a  binding  adjudication  which 
neither  tbe  city  nor  the  plaintiff  could  else- 
where dispute?  That  question  cert^nly  Is 
one  of  a  judicial  nature.  Now,  It  is  no  less  a 
judicial  function  to  consider  whether  those 
proceedings  and  that  decree  were  valid  and 
effective,  and  determine  that  thsj  were  and 
operated  to  annex  plaintiff's  territory  to  the 
city,  than  to  enter  upon  a  like  consideration 
and  determine  that  they  were  invalid  and  in- 
effective to  make  such  aooezation.  The  de- 
cidon  of  the  supreme  court  of  Indiana  was  In 
favor  vt  the  validity,  that  of  the  court  of  ap- 
peals against  their  validity,  and  If  it  Is  judi- 
cial to  bear  and  determine  one  way,  it  is  like- 
wise judicial  to  hear  and  determine  the  other. 
If  action  by  the  state  tribunals  stopped  with 
the  decree  of  the  trl^  court.  It  might  be  said 
that  the  plaintiff  did  not  voluntarily  seek  that 
forum.  She  was  brougbt  In  by  appropriate 
process,  and  compelled  to  there  litigate  the 
question.  But  after  an  adverse  decree  she 
InsiKtted  that  it  was  not  only  erroneous  but 
void,  and  voluntarily  commenced  an  action  In 
the  supreme  court  of  the  state  to  have  that 
claim  established.  She  invoked  the  jurlsdic* 
tlon  of  that  court.  She  summoned  the  city  of 
Hammond  int6  that  forum  and  there  chal- 
lenged the  decree  of  tbe  circuit  court,  chal- 
lenged it  for  error  and  also  for  lack  of  juris- 
diction. The  questions  both  of  error  and  of 
jurisdiction  were  certainly  judicial  in  their 
nature  and  questions  within  tbe  undoubted 
cognizance  of  tbe  supreme  court.  She  volun- 
tarily sought  lu  judgment  Can  she^  after  its 
decision,  M  heard  In  any  other  tribunal  to 
collaterally  deny  the  vallolty  thereof?  Does 
not  the  principle  of  res  judicata  apply  In  all 
Its  force?  Having  litigated  a  question  In  one 
competent  tribunal  and  been  defeated,  can  she 
litigate  the  same  queelioo  in  another  tribunal, 
acting  independently,  and  having  no  appellate 
jurisdiction?  The  question  la  not  irhetfaer 
the  judgment  of  the  miimme  court  would  be 
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coDcloiWe  u  to  the  question  iDvoWed  Id  an- 
other action  between  other  parties,  but  whether 
It  la  not  Undtag  between  tbe  same  parties  In 
that  or  anv  other  forum.  The  principles  con- 
S18]tro1lIng  the  doctrine  of  *re»judictUa  have 
been  so  often  announced,  and  are  so  uDlversally 
recognized,  that  the  citation  of  autborltles  is 
acarcely  necessary.  Though  the  form  aud 
causes  of  action  be  different,  a  decistoc  by  a 
court  of  competent  Jurisdiction  in  respect  to 
any  essentliU  fact  or  question  In  the  one  action 
Is  concluslTe  between  the  parties  in  all  sub- 
sequent actions.  Oromw^  t.  Sac  OauJity,  04 
V.  8.  8S1  [24:  195];  Maaon  Lvmber  Co.  y. 
Buehtel.  101  U.  8.  688  [28: 1074] ;  Stout  y.  Lye, 
108  U.  8. 66  [26: 4281;  NefbUt  v.  Riverside  In- 
dependent  DM.  144  U.  S.  610  [86 : 0621;  Johnton 
Or.  T.  Wharton,  IQS  U.  8.  25?  [88:  42Bj:  laat 
Ohanee  Min.  Ob.  t.  3M«-  JfiTn.  Cb.  167  D.  8. 
«88  [89:  8591. 

But  there  is  another  aspect  of  this  case.  The 
matter  In  coDtroversy  la  oae  peculiarly  within 
the  domain  of  state  control.  Kdly  t.  PitU- 
intra,  104  U.  8.  78  [26: 6S81.  It  is  for  the  sUte 
to  dotermioe  Its  political  subdivisions,  the  num- 
ber and  size  of  Its  muolcijpAl  corporailoas,  and 
thrir  territorial  ezteut.  These  are  matiera  of 
a  local  nature,  in  which  the  nation,  as  a  whole, 
Is  not  Interested,  and  In  which,  by  the  very 
nature  oftblags,  tbedetermlDnilonof  the  state 
authorltiee  ^ould  be  accepted  as  authoritative 
and  controlling.  We  do  uot  mean  to  hold 
that  in  the  creation  or  change  of  municipal 
boundaries  there  may  not  be  action  taken  by 
the  state  which  involves  a  trespass  upon  rights 
secured  by  the  Federal  Constitution;  or  that 
In  proceedings  looking  to  such  change  no  ques- 
tions can  arise  which  are  of  a  Federal  nature, 
and  In  respect  lo  which  the  judgment  of  the 
courts  of  the  nation  must  be  controlling.  All 
tlut  we  mean  to  decide  Is  that  the  matter  of 
the  territorial  lioundariee  of  a  municipal  cor- 
poration Is  local  In  its  nature,  and,  as  a  rule, 
to  be  Anally  and  absolutely  determined  by  the 
aotboritles  of  the  state.  The  opinion  of  the 
court  of  appeals  in  this  case  u  devoted  to 
questions  anslng  under  the  state  Constitution 
and  statutes;  and  the  amended  bill  filed  In  the 
drciiit  court  rests  Uie  jurisdiction  of  that 
«ourt.  not  upon  the  existence  of  any  right 
claimed  under  the  Federal  Constitution,  but 
eimply  on  adverse  citizenship. 

The  construction  by  the  courts  of  a  state  of 
Its  Constitution  and  statutes  Is,  as  ageneral 
rule,  binding  on  the  Federal  courts.  We  may 
think  that  ine  supreme  court  of  a  sUte  has 
J(  191  misconstrued  *it8  Constitution  or  its  stat- 
ntes,  out  we  are  not  at  liberty  to  therefore  set 
aside  Its  judgments.  That  court  Is  the  final  ar- 
biter OS  to  sucb  questions.  In  Claiborne  County 
T.  Brooks,  111  U.  8.  400,  410  [28  :  470,  474],  U 
was  said:  "  It  Is  undoubtedly  a  question  of 
local  policy  with  each  slate,  what  shall  be  the 
extent  and  character  of  the  powers  which  Its 
Tarlous  polIttcAl  and  municipal  organizations 
shall  possess;  and  the  settled  decisions  of  its 
highest  courts  on  this  subject  will  be  regarded 
as  authoriutlve  by  the  courts  of  the  United 
Slates;  for  It  is  a  question  that  relates  to  the 
internal  constitution  of  the  body  politic  of  the 
state."  See  also  Burgmr.  Setigman.  107  U.  B. 

8Sra7: 8S9.  8651;  Bueker  t.  0/uMr»  B.  Ok 
12B  U:  &  S66  [81:  798];  Detroit  t.  Oabame, 
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185  U.  8.  492  [84:  2601:  South  Branch  Lumber 
Co.y.  OK,  143U.S.6S-3[a'i:1186J;£ai{Aauna 
Wat»r  Power  Co.  r.  Qreen  Bay  c£  M.  CfaiuU 
Co.  142  U.  8.  254  [85:  10041;  MeElvaiae  t. 
Brush.  142  U.  S.  106  185:  071];  litutsman. 
County  V.  WaUaee.  142  U.  S.  203  [85: 1018], 
quoting  Iforton  v.  Shelby  County,  118  U.  9. 
425  [80:  1781,  and  Oormley  v.  CUirk.  184 
U.  S.  888  [33:  009];  MffrUy  v.  Lake  Share 
<fi  M.  8.  a.  Co.  146  U.  8.  163  [36:  92.^^; 
Bauterman  v.  ^unt.  147  U.  S.  647  T87:  8161; 
May  V.  Tinney,  148  U.  8.  60  [37:  300];  BalU- 
more  A  O.  R.  Co.  v.  Baugh,  149  U.  S.  868, 
873  [87:  772.  7761;  LewU  v.  Monson,  151  U. 
8.  645  [88:  26.V);  Ualknm  v.  Woodstock  Iron  Co. 
154  U.  8.  177  m-.  958],  quoting  LeffiingwU  t. 
Warren,  67  U.  8.  8  Black,  690.  608  [17: 201, 
262]. 

It  may  be  true  that  the  general  mle  Is  that 

the  determination  of  the  territorial  bounda- 
ries of  a  municipal  corporation  Is  purely  a 
legislative  function,  but  there  Is  nothing  In 
the  Federal  Constitution  to  prevent  the  people 
of  a  state  from  giving,  If  Ibey  see  fit,  full  jo- 
rlsdictlonoversuchmattersto  the  courts,  aod 
tsklng  it  entirely  awajr  from  the  legialattue: 
The  preservation  of  legislatlTe  coatnu  In  such 
matters  Is  not  one  of  the  esseDtlal  elements 
of  a  republican  form  of  government  which, 
under  §  4  of  article  4  of  tbe  Constitution,  the 
United  States  are  bound  to  guarantee  to 
every  state  in  this  Union.  And  whenever  the 
supreme  court  of  a  state  holds  that  under  the 
true  construction  of  its  Constitution  and  staV 
ntes  tbe  courts  of  that  state  have  jurladletlMi 
over  such  matters,  the  Federal  courts  can 
neither  deny  tbe  correctness  of  this  construc- 
tion nor  repudiate  its  binding  force  as  yn- 
senting  anytnlng  la  ooofllot  mth  the  FeKial 
Constitution. 

*It  isconeededthnt  tbe  jadgmentof  the[520 
supreme  court -of  Indiana  In  thia  controversy 
could  not  be  reviewed  by  this  court  on  wru 
of  error:  that  the  questions  Involved  and  de- 
cided by  that  court  are  not  of  a  Federal  na- 
ture or  such  as  to  vest  any  appellate  jurisdic- 
tion in  this  court.  But  if  this  court  cannot 
set  aside  audi  Judgment  on  tbe  ground  of 
error  of  law,  It  would  seem  to  follow  that  no 
subordinate  Federal  court  has  the  power  on 
the  same  ground  to  strike  It  down.  What 
the  highest  court  of  tbe  United  States  cannot 
do  directly  would  seem  to  be  beyond  the 
reach  of  a  subordinate  court  in  collateral  at- 
tack. The  case  of  Buryese  t.  SetigmM,  nt* 
pra.  Is  largely  relied  upon  in  the  opinion  of 
the  court  of  appeals,  but  there  are  several 
reasons  why  that  authority  does  not  justify 
its  action.  In  the  first  place  the  decision  of 
the  supreme  court  of  the  state  was  rendered 
before  the  filing  of  this  bill  in  the  circuit 
court  of  the  United  States,  and  not  as  in  the 
Burgese  Case  after  the  judgment  In  tbe  circuit 
court.  In  the  second  place  the  decision  was 
upon  a  question  of  a  local  nature,  Involving 
the  luternaJ  policy  of  tbe  state,  and  therefore 
la  such  a  decision  as  should  be,  generally 
speaking,  recognized  and  followed  by  the 
Federal  courts.  And,  thirdly,  it  waa  a  final 
adjudication  between  the  same  parties,  and 
should  have  been  respected  as  binillDg  and 
conclusive  upon  the  principle  of  ret  juitieatm. 

For  theie  reasons  we  think  that  tbe  da- 

iM  r.  s. 
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ctBion  9t  Uw  eoovt  of  appeals  wu  erroneous. 
Its  dadTM  itf  rvBsrved,  and  the  case  re- 
nuuided  to  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana  with  Instruc- 
tiona  to  anstatn  tbe  demurrer  to  the  bill  and 
dlamiM  the  suit. 


»21T_'WA8HINaT0N  A  GEORGETOWN 
RAILROAD  COMPANY  and  Baltimore  & 
Potomac  Railroad  Company,  Hffs.  in  Err., 

0. 

MARGARET  L.  HICKET  et  aL 

0N&  0.  B^rter^ed.  SK1-E&8.) 

jr«ftigenee  ef  iMver  iif  slnet  earandt{fffatman 
— tmoeriTtg  tie  gateM — inttruetion^-varianee. 

L  fTbeneffllfenoe  of  Uit  driverof  asbmtoarin 
attemptliiKU  cton  aiallroadln  ftontof  amp* 
Mir  appfOBohfnir  train  wbiob  wasso  near  tbattbe 
taeatintermpttonordelayloeroflBloBwouldprob- 
alilr  lead  to  an  aooideot,  and  the  neirliseQce  of  a 
gatenan  in  lowerins  tbe  sates  so  as  to  pen  tbe 
osr  In  on  tbe  track.  wUcb  two  negligent  acts 
ontte  fn  ptodiicfnv  the  result,  make  one  cause 
«C  oooourrlDs  negllceooe  on  tbe  part  of  both 
oompanlea;  and  the  neSliEsaoe  of  the  gate- 
man  Is  not  the  distinct  and  proxtmata  cause  of 
the  lesuHlny  aooldenl,  am  \t  this  would  not 
bave  happened  ft  tbe  sates  bad  not  been  lovend 
tampropeclT. 

1.  An  attempt  br  a  drlrer  of  a  street  car  to  cross 
aiallroad  wbena  train  was  so  near  thai  tbe  least 
dHar  would  probably  lead  to  an  aocldeat  mar 
constitute  negllsence,  eren  thousb  be  vould 
have  got  across  safelr  except  for  tbe  unaotlol- 
pated  act  of  agatAeeporin  wronvfullj  towering 
tke  fates. 

%.  ftior  fn  an  histntotlon  as  to  damages  cannot 
becooeldered  In  the  absence  of  anyexoeptltm 
thereto. 

4  Ttove  Isvo  substantial  variance  between  the 
aUegatloas  and  proof  of  the  plaintiff,  when  tbe 
alleged  variance  was  mainly  produced  by  proof 
Intioduced  by  the  def  endanta,  who  are  not  In  any 
Banner  ancprised  or  Injured  \xf  the  variance^ 

[No.  368.] 

Argvti  Mantk  90»  1897.   DtetM  AprU  19, 

1897. 

IK  ERROR  to  tbe  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judKment 
of  that  Court  afflrmiofr  a  judgmcat  of  the  Su- 
preme Court  of  that  District  in  fayor  of  tbe 
plaiotifTs,  Margaret  Hickey  et  al.,  against 
tbe  Wasbiugton  &  Georgetown  Railroad  Corn- 
pan;  et  of.,  for  damages  for  persooal  iojuries 
BQBtaiDed  1^  the  above-named  plaintiff  b;  the 
negligence  of  the  defendants.  A  ffirmed. 
See  same  case  below,  S  App.  D.  C.  486. 
The  fads  ara  stated  In  the  opinion. 


Meurt.  Samuel  MaddoK,  Waltw  D. 
Davidgre*  and  WtUter  D.  Datidge,  Jr.»  for 

plaiuliffs  in  error. 
Manv.  M.  J.  Colbert  and  O.  E.  HanlU 

ton  for  defendants  in  error. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 
This  action  was  brought  by  the  defendanta 

in  error,  who  are  husband  and  wife,  to  recoTor 
from  the  defendants  (tbe  one  being  a  horse-oar 
company  and  the  other  a  steam  railroad  com- 
pany) damages  for  personal  injuries  sustained 
by  tbe  wife  on  account  of  tbe  alleged  oegU- 
gence  of  the  servants  of  tbe  defendants.  Tbo 
facts  of  tbe  negligence  were  alleged  in  the 
declaration,  and  each  defendant  filed  a  plea  of 
not  guilty,  upon  which  Isstw  was  joined.  A 
trial  was  bad  Id  the  supreme  court  of  the  Dis- 
trict of  Columbia,  resulting  in  a  verdict  for 
the  plaintiffs,  the  judgment  upon  which  hav- 
ing been  affirmed  by  tbe  court  of  appeals,  tbe 
defendants  have  brought  the  case  here  for  re- 
view. 

On  the  trial  evidence  was  fflven  tending  to 
show  these  facts:  Mrs.  Hicley,  one  of  the 
plaintiffs,  who  was  living  with  her  husband 
In  the  city  of  Washington,  left  ber  home 
therein  on  the  morning  of  tbe  12th  day  of 
Auffust.  1889,  and  took  a  sireet  car  of  the  de- 
fendant horse-itilroad  oompany  at  the  corner 
of  Pennsylvania  avenue  ana  Seventh  street  for 
the  purpose  of  going  south  along  the  last- 
named  street;  the  car  was  a  summer  car  and 
crowded  with  people  gcAng  to  the  river  on  an 
excursion;  she  sat  oo  the  outside  of  the  third 
seat  In  the  front  of  the  ear  and  in  a  very  small 
space;  the  people  seemed  in  a  huny  and  some 
of  them  called  out  frequently  to  the  driver  to 
"hurry  up;"  upon  coming  to  tbe  crossing  of 
Seventh  street  and  Haryuuid  avenue,  where 
tbe  car  tracks  of  the  two  corporations  intersect 
each  other,  tbe  steam  cars  were  seeo  apprnaoh- 
ing*tbe  intersection  at  quite  a  rapid  rate;[523 
tbe  street  car  stopped  upon  coming  to  tbe 
crossing,  as  the  railroad  gates  were  lowered; 
then  and  before  the  steam  train  came  on  they 
were  raised,  and  the  street  car  was  started,  and 
after  It  got  on  the  track  of  the  steam  cars  the 
gates  were  again  lowered,  shutting  in  the  street 
car.  tbe  gates  coming  down,  one  on  tbe  car 
and  one  Just  behind  tbe  horses.  When  the 
street  car  entered  upon  tbe  steam-car  crossing, 
the  train  on  the  tracks  of  tbe  latter  eompaox 
was  still  moving  quite  rapidly  towards  the 
crossing  and  but  a  short  distance  away  and  In 
plain  pight  from  the  horse  car;  after  getting 
partially  upon  the  steam -railroad  track,  tbe 
gates,  aa  staled,  came  down,  and  then  they 
were  again  raised,  and  tbe  driver  of  the  horse 
car  whipped  up  his  borses  and  the  car  got 
across.  Before  tbe  horse  car  bad  crossed  the 
tracks,  the  steam  cars  were  coming  pretty  fast; 


Norm— ^  to  damages  for  jtenmna  injury  from 
ttediiotnct,  see  note  to  Pennsylvania  Oo.  v.  Boy, 

mm. 

AAtofngdimofptMnUfffromeotitritnUorv  nefii- 
genestMcssMrvtosntais  Mni  Corvoow.see  noteto 
Stokes  V.  Saltonstall,  lih  U& 

At  to  eon  and  precaution  nceesson/  In  eronlncr  a 
raOfoad  tradt.  see  note  to  Continental  Improv.  Oo. 
T.Stead.«:«ie. 

IMC.  8.         U.  a,  Book  41.  < 


Am  to  who  are  coempjnyea  oreosernants,  wtthin  the 
niU  that  a  maater  te  not  rcupo'v^ble  for  injuries  to  a 
servant  occmioned  bv  tbe  neifiigence  of  a  coservant, 
see  note  to  Bongb  v.  Texan  &  P.  R.  Co.  SS:  612. 

Aa  to  treajMuaera  or  jxrsnns  on  trade  of  raUroada; 
dxUu  of  railrvad  eompanv  towarrfs  Ihem,- see  note 
to  lUteheU  v.  KOw  Tork.  L.  R  &  W.B.  Co.  «: 
UMH. 
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the  men  who  were  thtlog  down  In  the  hone 
car  all  got  up  and  the  women  oommenced 
screaming;  the  people  on  the  horse  car  rushed 
to  get  off,  and  Mrs.  Htckej  was,  Id  the  course 
of  the  excitement  and  commottoD,  pushed  off 
the  car  and  was  badly  and  permanently  la- 
lured;  wheu  she  fell,  the  steam  cars  were  com- 
ing down  and  the  horse  car  (the  gates  having 
bm  raised)  waa  then  drlTea  across -to  the 
other  side;  the  train  was  so  close  to  the  horse 
car  that  U  jast  got  off  the  track  lo  tine  to 
escape  being  run  over,  while  Mrs.  Hickey  says 
she  was  so  near  ibe  steam-car  tracks  when  the 
train  passed  that  she  fett  the  air  from  the  en- 
gine upon  her  head. 

One  of  the  wimessea  said  that  the  driver  of 
the  street  car  first  noticed  the  train  when  he 
was  about  60  feet  from  the  steam-car  track. 
Bla  car  was  moving  at  the  rale  of  4^  lo  6  miles 
an  hour,  and  the  train  was  then  between 
Eighth  and  Ninth  streets,  about  800  feet  from 
Seventh  street  Tbe  driver  wanted  to  cross 
the  steam-car  tracks  before  tbe  gate  went 
down,  and  thought  he  could  do  so  without 
danger;  he  did  not  see  that  the  gates  were  be- 
ing Towered  as  be  approached,  and  did  not  put 
on  the  brakes  or  make  other  effort  to  stop  tbe 
car  until  "he  got  the  bell."  The  gates  were 
once  lowered  and  then  raised  to  let  the  car 
mss.  and  then  they  were  again  lowered,  and 
oS41it  wai  when  they  were  lewered  *tbe  sec- 
ond time  that  they  came  down  between  thecar 
and  the  horses,  penning  the  carin  on  theateam 
track.  The  gates  were  raised  again,  and  the 
driver  succeeded  In  getting  the  horse  car  across 
the  track  before  tbe  train  approached. 

The  counsel  for  tbe  horse-car  company 
claimed  that  the  cause  of  tbe  accident  was  the 
commotion  Immediately  preceding  it,  and  by 
reason  of  which  Uie  plalniiS  was  pushed  from 
the  car  and  injured,  and  the  question  was. 
What  caused  the  commotlont  He  urged  that 
the  commotioD  waa  caused  by  tbe  improper 
and  negligent  towering  of  the  gates  at  the  time 
when  tney  penned  tbe  horse  car  between  ihem 
and  prevented  Its  progress  across  the  tracks  of 
tbe  steam-car  company,  and  that  if  the  gates 
had  not  been  thus  lowered  Uie  horse  car  would 
have  bad  plenty  of  time  to  cross,  and  there 
would  have  been  no  commotion  and  no  acci- 
denL  He  therefore  made  several  requMts  to 
tbe  court  tn  charge  the  Jury  upon  that  subject. 
Tbe  point  of  such  requests  was  that  if  tbe  jury 
ahonld  find  that  the  commotion  nnd  confusion 
which  led  to  the  accident  were  caused  by  the 
■udden  and  negligent  lowering  of  the  gates 
upon  the  street  car,  which  the  driver  of  that 
car  had  no  reason  to  believe  would  he  thus 
lowered,  and  if  the  driver  could  have  crossed 
lo  safety  but  for  such  lowering,  then  the  horse- 
car  company  was  not  respoDAlble,  and  no  re- 
covery coulu  be  had  against  It. 

A  furiber  request  was  made  to  charge  that 
there  waa  no  evidence  that  the  management  of 
the  bnrse  car  entered  Into  or  contributed  to  the 
negligence  of  tbe  gaitttecpcr,  and  If  tbe  jury 
should  find  that  the  iujury  was  caused  by  the 
negligence  of  Ibe  galtkecper,  the  verdict  must 
be  in  favor  of  the  horse-car  company;  also, 
that  If  the  Jury  ahould  find  that  tbe -horse  car 
would  have  passed  the  steam-car  track  with- 
out injury  to  the  plaintiff  except  for  the  low- 
ering of  tbe  gatM  upon  the  horse  car,  and  that 
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the  lowering  was  the  cause  of  the  tnjniy  mad 
was  an  act  of  negligence  on  the  part  of  tbe 

gatekeeper,  then  the  horse-car  company  was 
not  responsible  for  tbe  injury;  also,  that  if  tbe 
jury  found  the  injury  to  have  been  the  result 
of  negligence  of  the  gatekeeper  in  the  manage- 
ment of  the  gates,  and  that  but  for  such  negli- 
gence the  Injury  *wouId  not  have  beeorffsS 
sustained  by  tbe  plaintiff,and  that  the  driver  of 
the  horse  car  did  not  know  and  had  no  reaso* 
to  believe  that  the  gatekeeper  wodid  be  ne^^ 
gent,  then  tbe  pbUntiffs  were  not.  entitled  t* 
recover  against  the  horse  car  company. 

The  refusal  of  the  court  to  charge  as  re- 
quested was  excepted  to  and  Is  now  made  a 
ground-  for  tbe  reversal  of  the  judgment  by 
this  court.  In  his  argument  here  the  counad 
for  the  horse-car  company  said:  "Tb»  gist  of 
all  of  which  instructions  Is  that  no  matter 
whether  It  was  negligence  or  not  for  the  street- 
car company  to  drive  Its  car  upon  tbe  stean^ 
car  track,  yet.  If  the  Jury  found  that  it  waa  tbe 
lowering  of  the  gates  (and  not  tbe  negligence, 
if  it  were  such.  In  going  upon  the  steam  track) 
that  caused  the  Injury,  then  they  ahonld  find 
for  the  street-car  company.  The  slat  of  tbe 
Instructions  is  that  it  was  the  lowenug  of  tbe 
gates  that  caused  tbe  injury." 

The  vice  in  all  this  argument,  as  we  think, 
consists  in  the  attempted  separation  into  two 
disUoct  causes  (remote  and  proximate)  of  what 
in  reality  wna  onecontlnuooseauie.  Itleavee 
out  of  new  the  action  of  the  driver  of  tbe 
street  car  as  to  whether  he  was  or  was  not  neg- 
ligent,  provided  the  jury  should  say  the  aca- 
dent  would  not  have  happened  if  the  gates  bad 
not  been  Improperly  lowered.  That  i^  al- 
though the  jury  should  find  that  the  act  of  tbo 
driver  was  negligent,  and  by  reason  of  that 
negligence  his  car  was  placed  In  snch  a  posi- 
tion that  the  negligent  lowering  of  the  gates 
concurred  with  his  action  in  prwlucing  the  in- 
ury,  the  street-cat  company  must  be  absolved, 
f  the  juiy  should  be  able  to  say  that  hut  for 
such  negligent  towering  of  the  gates  (whicb 
the  driver  of  the  horse  car  had  no  reason  to 
foresee)  tbe  accident  would  not  have  hap- 
pened. Thti  is  an  attempt  to  separate  that 
which  upon  the  facts  in  this  case  ought  not  to 
be  separated.  The  so-called  two  negllg»l 
acts  were.  In  fact,  united  in  producing  the  re- 
sult, and  they  made  one  cause  of  concurring 
negligence  on  the  part  of  both  companies. 
They  were  In  p<ant  of  time  aubetantlally  sim- 
ultaneous acts  and  parts  of  one  whole  transac- 
tion, and  It  would  be  improper  to  attempt  s 
separation  lo  the  manner  asked  for  t^tbe 
counsel  for  the  horse-car  company. 

*In  this  conoection  the  court  did  [029 
charge  the  jury  as  fottows: 

"It  is  claimed  by  the  Qoanael  for  the  Wssb- 
Ington  A  Qeorgetown  Railroad  Company  that 
there  was  ample  time  for  Its  cars  to  pass  over 
the  track  of  the  Baltimore  Potomac  Rail- 
road Company  before  the  train  of  the  latter 
would  reach  the  point  of  intersection  of  tbe 
two  tracks,  and  that  as  the  car  of  the  former 
company  approached  the  track  of  the  latter 
the  gates  were  up,  and  that  the  horaea  draw- 
ing the  car  had  reached  the  steam-car  track 
when  the  gatekeeper  suddenly  lowered  the 
gates,  and  thereby  prodoced  whatever  alarm 
or  ctnifuslon  tbe  evidence  shows  ensued  among 
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"the  paasengen,  iocladlng  the  plalotiff,  on  the 
street  car. 

"If  you  find  the  evideDce  establlihes  theee 
-facta,  as  thus  claimed  by  the  Washiogton  & 
Oeorfcetown  Railroad  Company,  it  would  be 
entitled  to  your  verdict  in  its  faTor," 

The  alleKed  negllseDce  of  the  horse-car 
driver  consisted  Id  eDdeaTorine  to  cross  at  all, 
under  the  circumstances,  until  after  the  pas- 
sage of  the  train  on  the  steam  railroad.  Upon 
the  CTldetJce  the  jury  would  have  been  justi- 
Ited  in  finding  that  he  had  no  right  to  ioaulge 
In  any  close  calculation  aa  to  time  in  attempt- 
ing  to  cross  the  steam-car  tracks  before  Uie 
train  thereon  reached  the  ptrfnt  of  interaecUon ; 
that  it  was  a  negligent  act  In  maklns  the  at- 
tempt under  a  state  of  facts  where  the  least 
Interruption  or  delay  in  the  crossing  over  by 
the  horse  car  would  probably  lead  to  an  acci- 
dent.  In  this  view  of  the  evidence  and  flod- 
ing,  it  was  not  material  that  the  driver  bad  no 
ground  to  expect  the  particular  negligent  act 
of  lowering  the  gates  and  the  oonsequeot  ob- 
■truction  to  his  passage  across  the  Bteam-car 
tracks,  or  that  he  would  have  had  time  to  cross 
if  the  delay  thus  occasioned  had  not  occurred. 
The  jury  had  the  right  to  find  it  was  negligent 
to  cause  his  car  to  be  so  placed  that  aoy  delay 
might  bring  on  a  collision.   The  apparent  lia- 
bility to  at^dent,  if  any  delay  should  occur 
from  any  cauH  whatever,  was  plain,  and  such 
fact  would  support  a  flndinr  of  negligence  fn 
attempting  to  cross  before  the  steam-car  train 
had  passed.   In  such  case  it  would  be  no  ex- 
cuse that  the  particular  cause  of  a  possible  or 
probable  delay,  vis.,  the  lowering  of  the  gates, 
o271wa8  not  anticipated.  The  important  *fact 
was  that  there  existed  a  possibility  of  delay, 
and,  therefore,  of  very  great  daneer,  and  that 
danger  ought  to  have  been  anticipated  and 
avoided.   A  delay  might  be  occasioned  at  that 
time  by  an  almost  intloite  number  of  causes; 
the  horses  might  stumble,  the  harness  might 
fflve  way,  the  car  might  jump  the  track;  a 
hundred  different  things  might  happen  which 
would  lead  to  a  delay,  and  hence  to  the  prob- 
ability of  an  accident.   It  was  not  necessary 
that  the  driver  should  foresee  the  very  thiog 
itself  nhich  did  cause  the  delay.   The  mate- 
rial thing  for  him  to  foresee  was  the  possibility 
of  a  delay  from  any  cause,  and  this  he  ought 
naturally  to  think  of,  and  a  failure  to  do  so, 
and  an  attempt  to  cross  the  tracks,  might  be 
found  br  the  jury  to  be  negligence,  even  though 
he  would  have  succeeded  in  getting  across 
safely  on  the  particular  occasiou  If  it  had  not 
been  for  the  action  of  the  {glekeeper  iu  wrong- 
fully lowering  the  gates.   The  act  of  the  driver 
being  a  negligent  act,  and  that  act  being  in  full 
force  and  fit  the  very  process  of  execution  at 
the  time  the  accident  occurred,  which  acci- 
dent would  not  have  happened  but  for  such 
negligent  act,  the  fact  that  another  negligent 
actof  Bthird  party  contributed  to  the  happen- 
ing of  the  accident  would  not  absolve  the  horse- 
car  company.   The  negligent  act  of  the  horse- 
ear  driver  joined  with  aod  became  a  part  of 
the  other  act  in  wrongfully  lowering  the  gates, 
as  described,  and  both  acts  constituted  but  one 
eatue  for  the  commotion  which  naturally  re- 
sulted therefrom,  aod  on  account  of  both  of 
these  acts,  ae  parte  of  a  whcde  transaction,  the 
injury  occurred. 


In  Lminana  Mut.  Itu.  Oo.  t.  Tieeed,  74  U. 
8.  7  Wall.  44  [19:  65],  which  was  an  action 
upon  a  policy  of  insurance  tfant  contained  an 
exception  against  Are  that  might  happen  "by 
menns  of  an  invasion,  insurrection,  riot,  or 
civil  commotion,  or  any  military  or  usurped 
power,  ceplomn,  earthquake,  or  burricaue," 
the  insurance  company  was  held  not  liable, 
although  the  Are  by  which  the  premises  in- 
sured were  burned  was  not  directly  caused  by 
the  explosion.  The  explosion  occurred  In  an- 
other warehouse,  by  reason  of  which  a  fire 
was  started  that  caught  in  still  another  build- 
ing, and  the  fire  from  that  building  was  com- 
municated tothepremises  which  wereinsnred. 
and  whrch  "were  in  that  manner  deetrcqr-  [528 
ed  by  fire.  The  court  held  that  as  tbewbote  fire 
was  continuous  from  the  Ume  of  the  explosion, 
and  was  under  full  headway  In  about  a  half  an 
hour,  that  the  loss  by  fire  was  within  the  ex- 
ception contained  in  the  policy,  and  the  in- 
surers were  not  liable.  In  that  case  the  que^ 
tlon  of  proximate  and  remote  causes  was 
alluded  to,  and  It  was  said,  by  Mr.  Justice 
Miller,  that  "one  of  the  moat  valuable  of  all 
the  criteria  furnished  us  by  the  authorities  [by 
which  to  distinguish  the  remote  from  the  prox- 
imate cause  of  damage]  Is  to  ascertain  whether 
any  new  cause  has  intervened  between  the  fact 
accomplished  and  the  alleged  cause.  If  a  new 
force  or  power  has  intervened  of  itself  suflS- 
cient  to  stand  as  the  cause  of  the  misfortune, 
the  other  must'be  considered  as  too  remote." 
In  one  sense  there  was  In  tbat  case  a  new  cause 
existing  in  the  fact  that  the  explosion  caused 
a  flre  in  another  building  first,  and  that  the 
fire  was  carried  by  the  wind  from  that  build- 
ing to  the  building  In  question  and  not  from 
the  building  in  which  the  explosion  occurred, 
and  so  it  was  claimed  that  the  fire  in  the  build- 
ing covered  by  the  policy  was  not  directly 
caused  by  the  explosion;  but  the  court  held 
that  the  distinction  was  not  well  founded,  and 
that  within  the  policy  the  insurers  were  not 
liable.  The  fire,  in  other  words,  occurred  by 
means  of  the  explosion  and  no  new  cause  could 
be  said  to  have  intervened  simply  because  the 
premie  insured  were  burned  by  the  fire  com- 
munlcated  from  a  third  building. 

The  case  of  Scheffer  v.  Washington  Oitjf,  V. 
M.AQ.a.  B.  Co.  105  U.  8.  249  [26:  1070],  is 
an  example  of  the  other  side.  It  was  there 
held  that  where  the  passenger  was  injured  by 
reason  of  a  railway  colllsioD,  and  as  a  result  of 
such  injury  he  became  dlsordeied  In  mind  and 
body,  and  some  eight  months  after  the  col- 
lision committed  siilcide,  his  personal  repre- 
Fentetlves  could  not  maint^dn  an  action  against 
the  railway  company  for  his  death,  as  his  own 
act  was  the  proximate  cause  thereof.  It  was 
held  that  the  relation  of  the  negligence  of  the 
railroad  company  to  thedeatb  of  the  passenger 
was  too  remote  to  be  regarded  as  a  cause  of 
such  death,  or  to  justify  a  recovery  against 
the  company.  Hr.  Justice  Miller,  in  deliver- 
ing the  opinion  of  the  court,  said: 

•"The  argument  Is  not  sound  which  [529 
seeks  to  trace  this  Immediate  causeof  the  death 
through  the  previous  steges  of  mental  al>erra- 
tlon,  physical  suffering,  and  eight  months' dis- 
ease and  medical  treatment  to  the  original  acci- 
dent on  the  railroad.  Such  a  course  of  possible 
or  even  logical  argument  would  lead  back  to 
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that  'great  first  cause  least  nndentood/  In 
which  the  iriin  of  all  causatloo  ends.  The  sui- 
cide of  Sclieffer  was  not  a  result  uaturally  and 
reasonably  to  be  expected  from  the  Injury  re- 
ceivod  oa  the  train.  It  was  not  the  natural 
and  probable  consequence,  and  could  not  have 
been  foreaeea  in  the  light  of  the  circumstances 
attending  the  negllgeoee  of  the  officers  in 
charge  of  the  train.  His  Insaofty,  as  s  cause 
of  his  floal  destruction,  was  as  little  the  nat- 
ural or  probable  result  of  the  negligence  of 
the  railway  officmls,  as  his  suicide,  and  each 
of  (liese  are  casual  or  unexpected  causes,  inter- 
TenioK  betweeo  the  act  which  injured  him 
and  his  death." 

80  in  CarUr  r.  Ibwu,  103  Mass.  S07,  and 
Jktvidton  v.  mehoh.  11  Alien,  514,  cited  by 
counsel,  the  intervention  of  another  and  sum- 
cient  cause  to  produce  the  result  is  apparent. 

Jn  the  first  case  whatever  of  fault  there  was 
In  the  sale  of  tbe  gunpowder  byjhe  defendant 
to  the  boy  became  absolutely  blotted  out  when, 
with  tbe  knowledge  of  his  aunt,  who  had 
charge  of  htm  and  the  house  where  he  was 
living,  it  was  placed  in  the  cupboard,  and  a 
week  afterwards  bis  mother  gave  him  some  of 
tbe  powder  and  be  fired  it  on  with  her  knowl- 
edge. Tbo  fact  that  some  days  later  he  took, 
with  her  knowledge,  more  of  the  powder  and 
flrcd  it  off  and  was  Injured  by  the  explosion, 
could  not  In  any  rational  degree  be  said  to  be 
caused  by  the  orlKinal  wrongful  sale  of  the 
powder. 

In  the  other  case,  the  dru^stsold  an  article 
harmless  In  itself,  mlslakhig  it  for  another 
article,  also  harmless  in  itself,  but  another 
person  afterwarda  intermixed  the  article  sold 
with  another  article,  making  thereby  a  danger- 
otis  explosive  from  which  lojurr  was  suffered. 
It  WHS  held  that  there  could  be  noFeoovery 
agaliibt  the  druggist,  because  tbe  sale  was  not 
tbe  prozlmaie  cause  of  tbe  accident. 

Tlii'sc  are  plain  cases  of  intervention  of  other 
530]iind  'sufficient  causes  for  the  injuries  sus- 
tained and  where  the  original  actions  were  too 
remote  to  b«  regarded  as  causes  of  such  injur- 
ies. Theotbercasesdied  by  counsel  are  clearly 
distinguishable  In  principle  from  this  one.  It 
is  uaneccssary  after  what  has  been  said  to 
further  comment  on  them. 

We  think  tliere  was  no  error  In  the  refusal 
of  tbe  court  to  charge  as  requested,  and  the 
exceptions  to  such  refusal  are  therefore  un- 
tenable. 

Anotbec  objection  now  urged  by  the  counsel 
for  tbe  defendaDt  railroads  is  to  toe  charge  of 
the  learned  judge  on  the  sut^ect  of  damages. 
In  response  to  tiie  request  of  counsel  for  plain- 
tiffs the  judge  charged  that— 

"It  the  jury  flud  from  all  the  evidence  that 
the  plaintiffs  are  entitled  to  recover  tn  this  ac- 
tion, then  they  shall  award  such  damages 
teilAin  the  limiU  of  turn  claimed  in  the  de^ 
iaration  as  will  fairly  and  reasonably  compen- 
sate the  plaintiiT  Margaret  for  the  pain  and 
siiUcring  caused  to  ber  by  the  injury  which 
iibc  hustuined  and  for  tbe  injury  to  her  bodily 
heiilib  aud  pownr  of  locomotion,  if  any  such 
thcv  llud,  which  she  has  sustained  in  the  past 
uuti  will  continue  to  sustain  In  the  future  as  a 
natural  cooeequence  of  said  injurj,  and  for 
bucli  internal  injuries  and  impairment  to  her 
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physical  health  as  they  may  find  to  be  Mtd^ 

llshed  by  the  evidence. 

And  the  judge  also  charged: 

"Tour  verdict,  if  you  find  for  the  plaintiff, 
must  be  a  matter  to  be  fixed  by  you  in  tbe  ex- 
ercise of  a  sound  discretion,  subject  of  course 
to  the  limits  placed  la  tbe  declaration,  Ot 
$80,000." 

The  objnctfoD  which  tbe  iMniDsel  makes  to 

this  charge  Is  that  it  amounted  to  a  direct 
intimation  to  the  jury  that  the  finding  of  a 
verdict  for  the  sum  named  In  tbe  declarmtloa 
would  not  be  excessive,  and  that  tbe  jurr  were 
misled  by  It.  for  they  brought  In  a  venuct  for 
tbe  plaintiff  for  $18,000,  Witch  tbe  court  ao- 
tually  found  to  be  excessive,  and  directed  that 
the  verdict  should  be  set  aside  unless  plaintiffs 
consented  to  remit  $6,000,  which  they  did. 

But  we  fail  to  find  from  the  record  that  any 
exception  was  taken  to.the  charge  of  the Judga 
upon  this  subject  of  damages.  *We  do  [531 
not  intimate  that  an  exception  would  have  been 
good,  if  it  had  been  taken;  it  is  sufficient  that 
no  exception  raises  the  question,  and  we  do 
not  therefore  either  discius  or  decide  It 

It  is  also  objected  that  there  is  a  varlanoa 
between  the  declaration  and  the  proof,  and 
that  the  trial  court  did  not  try  the  issues 
formed  by  the  pleadings,  but  went  beyond 
them  and  made  a  new  case  fortbeplahitiffsL 

The  declaration  alleges  that  the  female 
plaiotlffl  was  pushed  and  shoved  from  seat 
In  tbe  car  and  thrown  violently  to  the  ground 
and  iras  Injured  in  that  way.  The  court 
charged  the  jury  that  If  they  should  find  from 
the  evidence  that  the  female  plaintiff  either 
jumped  off  tbe  car  in  a  reasonable  effort  to 
avoid  injury  from  collMon,  or  was  pushed  or 
thrown  from  the  car  by  some  other  pasaeonr 
or  passengers  endeavoring  In  a  reasonabla 
manner  to  avoid  injury  from  such  collision, 
and  was  thereby  injured,  then  tbe  plaintiffs 
were  entitled  to  recover. 

Upon  this  subject  of  variance  it  was  sidd  by 
Mr.  Chief  Justice  Alvey,  In  delivering  the 
opinion  of  the  court  of  appeals  in  this  case, 
that— 

"Whether  she  [Mrs.  Hlckey]  (ell  In  conae* 
quence  of  a  push  received  from  some  other 
terrified  passenger,  or  in  an  attempt  to  save 
herself  by  Jumping  from  the  car,  It  would 
make  00  material  difference  in  her  right  to  re- 
cover. It  is  not  so  much  tbe  manner  of  leaT- 
Ing  the  car  as  it  was  the  excldog  cause  that 
operated  upon  her,  either  directly  and  caused 
her  to  Jump  to  save  herself,  or  upon  others 
whose  actions  were  Justifiably  Incited  by  the 
impending  danger,  and,  by  natural  ImpulslTe 
movement,  for^  ber  from  the  car.  In  either 
case,  her  falltothegroundaodinjury  were  the 
direct  consequences  of  tbe  apparent  and  Im- 
pending danger  produced  the  n^Iigeot 
conduct  of  the  defendant's  swvants  and  em- 
plovees.  There  la  therefore  no  such  varianoe 
as  should  defeat  the  plaintiffs'  right  to  recover, 
if  tbe  facts  were  found  to  exist,  as  we  must  aa> 
Bume  they  were,  according  to  the  hypothesis 
of  tbe  instruction  given  by  the  court.  It  Is  said 
by  the  Supreme  Court  of  the  United  States  that 
no  variance  ought  ever  to  be  regarded  material 
where  tbe  allegation  and  proof  substantially 
*corTespond.  or  where  Hie  variance  [ffSS 
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vu  not  of  A  character  which  could  have 
misted  the  defeodaDt  at  the  trial.  Naah 
Tbmti.  79  U.  S.  6  Wall.  689,  667  [IS:  S37.  62S\. 
Here  Uie  variance  that  is  supposed  to  exist  waa 
mafoly  produced  by  the  proof  iotroduced  on 
tbe  purt  of  the  defeodents,  and  therefore  tbere 
was  no  surprise  to  tbem.  ud  it  is  not  pre- 
tended that  thev  were,  in  any  manner,  injured 
bgr  the  supposed  Toriance.  There  is  Id  reality 
BOiubstaQtlal  Tariance  between  tbe  allegatioDs 
ud  proof." 

We  tbinic  thie  Is  a  correct  statement,  and 
nothing  more  need  be  stld  upon  the  subject 

Theee  an  all  ttie  questions  ndsed  by  the 
connsel  for  the  horse-railroad  company  which 
we  think  it  necessary  to  meaiion. 

We  have  carefufiy  examined  the  varloos 
points  rsised  by  the  learned  counsel  for  the 
Bteam-railrmd  company,  and  are  of  opinion 
that  they  show  the  existence  of  no  material 
errors  in  the  conduct  of  the  trial  which  coald 
or  In  any  way  did  prejudice  the  companv. 
Tbere  was  proper  and  sufficient  evidence  sub- 
mitted to  the  Jury  on  the  question  of  the  em- 
ployment of  the  gateman  by  tbe  steam-railroad 
company.  Although  tbere  was  no  direct  evi- 
dence of  an  actus]  contract  of  employment 
entend  into  between  tbe  company  and  tbe 
gateman,  ytt  then  wu  ample  evidence  from 
which  as  Inference  of  such  employment  might 
properly  have  been  drawn  by  the  Jury.  We 
also  think  tbe  duties  of  a  person  so  employed 
were  correctly  stated  to  tho  Jury.  Tbe  ques- 
tion whether  the  gateman  neglected  to  prop- 
erly discharge  those  dnties  was  submitted  to 
the  Jnry  fn  a  manner  to  which  no  exoeptlon 
could  M  taken. 

Upon  an  examination  of  the  whole  case,  we 
find  no  error  prejudicial  to  either  company, 
and  &»Ju4gmaU  pgaintt  boA  nuat  b$  afirmsd. 


588]  7REDERICK  L.  HANSON.  Jjvfc, 

0HARLE8  0.  ^DUKOANBON. 
(Bee  8.  CL  Beporter't  ed.  5aS-(ML) 

Somreaidmt  nu'nor— anwMr  ijf  guardian — valid 
dtoree-  cottateral  attack, 

L  AtMrnresldrntmlnormarbeboandbradeoree 
tat  tba  Mle  of  Isods  In  wblob  he  is  Interested  for 
tbe  debts  of  Us  anoestor,  without  ao;  serrloe  of 
prooesB  upon  blm,  when  a  (nunllan  ad  Htm  Is 
appointed  to  represent  blm. 

I.  An  Boawer  br  a  guardian  od  litem  of  aa  aDeged 
tafant  who  WIS  present  when  tbe  suardlsn  was 
appointed  eannot  be  repudiated  br  Uw  latter  lo 
aoollateral  proeeedlngon  tte ground  that  be  was 
past  tweo^-jBoe  years  d  agewhsn  tbe  answer 
was  made. 

L  HokUag  that  advaaoss  by  an  admlnlstxator 
wWt  tbe  will  annand  top^  drtitsof  tbodeoed* 
«nt  oonetitnte  a  ooUeoUble  debt  against  tbe 
estatetorwhidi  real  estate  mar  be  sold,  even  tf 
errooeotis,  does  not  tovalldate  tbe  deoree  of  sale 
On  eellateral  attack.   

Rots.— ^  to  Ifi/aiMy  not  a  defense  fn  (rotw,  or 
for  a  tort,  see  note  to  TasN  v.  Binith.  8: 807. 

jUtoaeU<ifl»ifani,wlwnwttd,tmdwheni)otdajbi6, 
and  bv  whom  eoldottls,  see  note  to  Tucker  v.Hors- 
hnid.9:ftlOL 

Attolt^aneutnwieldamttf  dssdlk  sso  note  to 
Harding  v.  Handy,  4t  M, 
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DuncAMBOR.  683-084 

^  Error  to  holding  that  a  tmst  did  not  pcotseS 
real  estate  from  theoredltorsof  a  baneflelarr,  or 
In  holding  thst  a  will  not  soexeouted  that  It  eaa 
be  proved  In  the  JurlsdtoUon  coosUtntes  a  BUS- 
dent  ezerolBe  of  a  power  of  appointment,  wlX 
not  render  tbe  deototoo  void  on  ooUaieral  atlaeki 
[No.  187.] 

AfViMd  Jwuarm  S,  U,  lS9r.  DtelM  ^ril 

APPEAL  from  a  decree  of  tbe  Court  of 
Appealsof  tbe  District  of  C!oIumbia  revera- 
fug  the  decree  of  tbe  Supreme  Court  of  that 
District,  adjudging  that  a  decree  entered  In  a 
former  equity  suit  was  null  and  void,  that  the 
deeds  made  under  that  decree  were  void  and 
passed  no  title;  that  the  defendant  bad  no  title 
to  a  certain  i  parcel  of  land  at  tbe  time  of  the 
condemnation,  and  was  not  entitled  to  the  pro- 
ceeds thereof;  that  the  fund  Id  tbe  registry  of 
the  court  be  paid  to  the  complaioant,  his 
solicitor  orasdgns,  etc.  Deeruo/GouTt  <^Ap- 
peaU  qfflraud. 

See  same  case  below.  8  App.  D.  0.  MO. 

Statement  by  Hr.  Justice  Shixmw 
Id  coademnatiOD  proceedings  instituted  by 
the  United  States  in  the  supreme  court  of  the 
District  of  Colnmbla  to  obtain  land  foraposl- 
offlce  site  In  the  city  of  Washington,  a  Treaa- 
ury  draft  for  the  sum  of  $17,000  was  paid  by 
the  United  States  into  tbe  registry  of  that 
court  on  October  9,  1891,  as  compensation  to 
the  owner  of  a  parcel  of  land  designated  In 
ibe  prooeedings  as  parcel  15,  In  square  828. 
Frederick  h.  Hanson  and  Charles  C.  Duncan- 
son  both  claimed  this  fund,  each  as  having 
been  owner  lo  fee  simple  of  the  said  parcel  15 
at  the  lime  of  tbe  condemnalion,  and  on  June 
SO,  1892,  MaosoD  filed  his  bill  in  equity  In  tbe 
said  court  against  Duncansoo,  seeking  to  en- 
join the  defendant  from  receiving  the  fund, 
and  asking  for  an  order  directing  payment  of 
the  same  to  the  complainant.  The  facts  pre- 
sented by  the  case  which  arose  upon  this  bill 
are  substanUally  as  follows: 

On  August  2,  1868,  James  W.  Barker,  who 
then  owned  a  part  of  lot  6  In  the  said  square, 
which  part  Included  the  land  designated  in  tbe 
said  proceedings  as  parcel  16,  executed  a  deed, 
wherein  bis  wife  Joined,  conveying  the  prop- 
ertv to* William R  Woodward,  In trust-LSSA 
William  L.  Hanson  and  Baxah  Jane  Hanson, 
his  wife,  united  with  Barker  and  wife  in  the 
execution  of  this  deed,  and  It  was  recited 
therein  that  Barab  Jane  Hanson  was  possessed 
of  property  separate  from  her  husband,  which 
she  was  desirous  of  having  invested  in  the  said 
premises,  and  that  therefon  William  L.  Han- 
son, with  ber  consent  and  concurroice,  had 
entered  Into  a  contract  with  Barker  for  the 
purchase  of  the  some,  and  for  the  purchase 
price  thereof  was  to  pay  a  certain  amount  in 
cash  and  give  certain  notes,  the  amount  of 
one  of  which  was  to  discharge  a  purchase- 
money  debt  due  by  Barker.  It  was  further 
recited  that  all  of  the  notes  hod  been  executed 
by  Hanson  and  wife,  and  delivered.  Thedeed 
provided  that  Woodward  should  bold  in  trust 
to  secure  the  payment  of  the  notes,  and,  uuttl 
there  should  be  some  default  in  payment  of 
the  same,  to  permit  Sarah  Jane  Hanson  to  oc- 
enpy  and  enjoy  tbe  iwemiieBi  and  receive  tbe 
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rents  thereof  for  her  leparate  use;  and  upon 
the  full  payment  of  all  the  notes,  to  make  cod- 
Teyance  of  the  property  upon  the  tntsu  and 
for  the  purposes  expressed  aad  declared  for 
the  benefit  of  Sarah  Jane  Manson  In  and  hy  a 
certain  other  deed  or  declaration,  bearing  even 
date  wlih  the  conveyance  described. 

The  deed  or  declaration  referred  to  was 
executed  by  Manson  and  his  wife,  and  de- 
scribed the  said  Woodward  and  Erastus  Poul- 
•on  as  parties  thereto  of  the  second  and  third 
part  respectlTety.  It  dlrectpd  that,  after  pay- 
Bient  of  the  notes,  etc..  Woodward  should 
convey  the  premises  to  "Poulson,  who  should 
thenceforth  stand  seised  of  the  same  upon  the 
trusts  following,  oiii.; 

"In  trust  for  the  said  Sarah  Jane  Hanson 
for  and  during  her  life,  and  to  permit  hn  to 
occupy  said  premises  and  to  receive  the  rents 
and  pro&ts  thereof  for  her  own  sole  and  sepa- 
rate use,  free  from  the  Interference  of  her 
present  or  any  future  hfisbaod,  and  without 
neing  liable  for  bis  debts  or  engagements,  her 
receipt  alone  being  a  valid  discharge  for  such 
rents  and  profits. 

"And  upon  further  trust  that  It  shall  be  law- 
ful for  the  said  Ssrah  Jane  Hanson  at  any  time, 
S35]and  from  time  to  time  'during  her  life, 
to  dispose  of  the  said  premises,  either  by  abso- 
lute sale  or  mortgage  thereof,  as  she  may  think 
proper,  in  which  me  said  party  hereto  of  the 
third  part,  his  heirs  and  assigns,  shall  Join, such 
disposition  to  be  made  by  deed  or  deeds  to  be  ex- 
ecuted and  acknowledged  l^thesidd  tmstees, 
and  by  the  said  Sarah  Jane  Haoson  as  If  she 
were  sole  and  unm«rried.  And  In  default  of 
any  such  sale  or  mortgage,  or  so  far  as  the 
same  shall  not  extend,  upon  further  trust  for 
such  person  or  persons  and  for  such  eetate, 
and  in  such  mrts,  shares,  and  proportions  as 
she,  the  uid  Sarah  Jane  Manson,  shall  or  may, 
from  time  to  time,  by  any  deed  or  instrument 
of  writing',  or  by  her  last  will  and  testament, 
under  her  hand  and  seal  (snd  which  she  la 
hereby  authorized  to  make),  limit,  direct,  or 
appoint,  give  or  devise  the  same;  and  Id  de- 
fault of  any  such  limitation,  direction,  and  ap- 
poiatmeut,  gift  or  devise,  in  trust  for  such 
child  or  children  as  she  shall  leave  surviving 
her,  and  the  issue  of  any  deceased  child  or 
children  equally  share  and  share  alike,  such 
issue  taking  bis,  her,  or  their  parent  or  parents' 
share;  and  for  default  of  all  such  children  or 
Issue,  then  Id  trust  for  the  right  heirs  of  the 
said  Sarub  Jane  Manson  forever.  And  it  is 
further  declared  tliat  all  moneys  which  shall 
or  may  be  raised  by  sale  or  mortgage  of  the 
aald  premises,  or  any  part  thereof,  shall  be 
paid  to  the  said  Mary  Jane  Hanson,  and  be 
disposed  of  as  she  shall  or  may  thtsk  best,  her 
leccipt  being  a  valid  discharge  therefor;  and 
the  purty  paying  the  same  not  being  bound  to 
aee  to  tlie  upplication  or  disposition  thereof." 

On  August  2,  1865,  all  of  the  notes  then 
having  i>^n  paid.  Barker  and  Woodward,  by 
deed  of  that  date,  released  and  conveyed  the 
properQr  io  PouIbod,  Id  trust  for  the  sole  and 
separate  use  and  beoeflt  of  Sarah  Jane  Hsnsoo, 
exclusive  of  her  husband,  and  upon  the  trusta 
Ueclnred  In  the  deed  or  decliiralion  aforesaid. 

Sarah  Jane  Manson  ditd  in  Bucks  cnuDty, 
PeDDsyWaiila,  on  September  4,  1870,  leaving 
a  will,  dated  April  80, 1865,  wherel^  she  dl- 
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rected  that  hex  debts  be  paid,  and  Iheo  devised 
and  bequeathed  all  her  estate,  real  aad  person- 
al, as  follows:  Her  husband,  WtlHam  L.  Han- 
son, to  take  and  receive  all  the  *renu  and(ff30 
profits  of  her  estate  during  hia  life  and  apply 
the  same  for  his  support  and  the  support  aad 
education  of  her  three  children,  namely, 
Frederick  L.  Haoson,  William  B.  Walters  (a 
child  of  the  testatrix  by  a  former  husband), 
and  Cecelia  H.  Hanson,  and.  on  the  death  of 
her  husband,  all  of  her  eatate,  real  and  per* 
•onal.  to  be  equally  divided,  share  and  soar* 
alike,  amoDsthe  said  three  children,  when  the 
youngest  of  them  should  reacli  the  age  of 
twenty  ooe  years,  and  not  before.  This  wlU 
was  attested  by  only  two  wItDeases.  and  waa 
therefore  not  effectual  to  pus  real  estue  la 
the  Distriet  of  Oolombla,  and  was  never  ad- 
mitted to  protMte  ttwrdn.  On  September  IS, 
1870,  it  was  duly  admitted  to  probate  in  PhlU. 
delpbia,  and  letters  of  adminlrtraiion.  with 
the  will  annexed,  were  granted  to  Wlllteai  1^ 
Hanson,  the  surviving  husband. 

Id  her  lif^lme,  Sarah  Jane  Hanson  sold  m 
part  of  the  property  emimwed  in  the  said 
deeds,  but  made  ao  sale  or  etmvayaaos  of  lha 
said  parcel  15. 

On  June  18, 1874,  William  L.  Hanson  filed 
a  creditor's  bill  In  the  said  court  against 
Erastus  Poulson,  trustee;  Frederick  I*.  Han- 
son, William  H.  Walters,  and  Cecelia  H. 
Hanson,  suUng  that  all  the  parties  were  citi- 
zens of  the  slate  of  Pennsylvania;  that  Pool- 
son  was  sued  as  tniatee  by  virtue  of  the  deeds 
aforesaid,  uid  the  other  defendanUas  heirs  at 
law  of  Sarah  Jane  Hanson,  and  that  the  de- 
fendants Frederick  L.  Hanson  and  Cecelia  H. 
Manson  were  minors.  The  bill  alleged  that 
Sarah  Jane  Haoson,  at  the  time  of  her  death, 
waa  seised  of  the  said  parcel  of  land  in  her 
own  right,  and  free  from  any  right  or  nAatm 
of  her  husband,  and  died  intestala  aa  to  the 
same;  that  the  complainant  settied  her  esute 
in  Buclu  county,  Pennsylvania,  by  virtue  of 
said  letters  of  administration,  a  certified  copy 
of  which  was  filed  as  an  exhibit;  that  her  per^ 
Bonal  estate  proved  Insufficient  to  pay  her 
debta.  and  that  the  complainant  auda  ad- 
vances out  of  bis  own  funds  towards  the  pay- 
ment of  the  same,  and  that  such  advanoea, 
together  with  the  asseU  of  the  esUte,  paid  la 
full  all  the  just  claims  proved  against  the  de- 
cedent; that  the  complainant  paid  out  of  hIa 
own  funds  on  such  account,  over  and  above  the 
'assets  coming  into  hla  hands.thesum  or[J!t37 
13,061.26,  which  amount  was  justly  due  him; 
and  that  no  funds  remaned  from  which  ha 
might  be  reimbursed,  unless  the  said  real  ea- 
tate should  be  sold  and  the  proceeds  thereof 
applied  to  the  payment  of  his  claim.  The 
said  deeds  were  referred  to  and  made  a  part  of 
the  bill.  The  complainant  prayed  that  a  trus- 
tee might  be  appointed  to  sell  and  convey  the 
properly,  and  out  of  theproeeed8ariaingfn»a 
the  sale  to  pay  the  indebtedness  due  the  com- 
plainant and  distribute  the  balance;  that  guar- 
dians ad  Utem  might  be  appointed  to  appear 
and  defend  the  tnterests  of  each  of  the  said 
infants;  that  wriU  of  subpoenamlg^t  be  issued 
against  each  of  the  said  defotdants,  Erastoa 
Foulson,  trustee,  Frederick  Haasoo,  WB- 
tlam  H.  Walters,  and  Cecelia  H.  Hanson;  and 
that  the  eomtdalnaBt  ndght  have  suoh  other 
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and  further  relitf  u  tlie  Datnre  o(  the  caae 
might  require. 

Proeew  wu  Inned  agidut  all  of  the  defend- 
ants, eod  was  returned  hy  the  nutfsha]  of  the 
jDietrtct  of  Columbia  not  found.  Orders  ivere 
tbereupon  entered  appoioting  commissioners 
in  Philadelphia  and  io  Fort  Clark,  Texas,  to 
nppoiat  guardians  ad  tttom  to  talte  the,  answers 
of  the  Infant  defendants  Cecelia  H.  Manson 
nikd  Frederick  I*.  Hanson.  These  commis- 
atoos  were  duly  executed,  and  answers  of  the 
Mid  infant  defendants,  guardian  ad  litem, 
were  duly  filed,  whereby  all  Interests  and 
rl^ts  of  the  infants  were  claimed,  but  sub- 
nutted  to  the  court.  Erastus  Poulson,  trustee, 
flled  an  answer,  admlttiDg  the  allegations  of 
the  bill,  and  submittiog  himself  to  the  orders 
of  the  court.  Walter,  the  adult  defendant, 
also  flled  an  answer,  wherein  he  claimed  all 
snch  tnleraet  aa  he  inlght  be  entiUed  t(^  and 
•ubmitted  his  rights  to  tlie  court 

The  cause  was  beard  upon  the  pleadings 
and  upon  a  certified  copy  of  the  confirmed  re- 

f[>rt  of  the  auditor  of  the  orphans'  court  of 
hiladelpbia.  and  on  Uarch  18, 187S.  a  decree 
was  entered  whereby  it  was  ordered  and  ad- 
judged that  thn  compldnuif s  claim  set  forth 
In  nid  creditor's  bill  be  recognized  aa  a  Talld 
lien  against  the  property  described  therein,  and 
timt  the  property  be  sold,  and  the  proceeds  of 
•ale  be  ap^Ied,  fltat,  in  satisfaction  of  all 
Moper  taxes  and  assessments  or  other  prior  en- 
o38]  cumbrances  due  and  unpaid  upon  *the 
property,  and  secondly,  to  the  payment  of  the 
claim  of  the  complainaat;  the  balisnce,  if  any, 
to  be  distributed  pro  rata  among  the  hetts  of 
Sarah  Jane  Manson.  A  trustee  was  appointed, 
who,  after  having  riven  notice  by  advertise- 
ment, was  to  protxed  to  make  the  sale  as  afore- 
■aid,  and  thereafter  to  report  the  same  to  the 
court,  and  upon  final  ratification  thereof  to 
"convey  to  the  purchaser  or  purchasers,  by 
good  and  suffldent  deed,  all  right,  title,  and  In* 
terest  of  said  defendants  or  any  of  them,  as  of 
said  complainant,  in  and  to  said  property." 
The  sale,  haviDg  been  duly  made  and  re- 

Sirted  by  the  trustee,  was  flDallyratified  on 
ay  18.  1875,  and  the  trustee.  W.  P.  Bell, 
mbsequently  conveyed  the  property  to  Fred- 
erick Volk,  the  purchaser.  Yolk  afterwards 
conveyed  the  same  to  Louis  Ekhmld,  Edward 
Schmfd,  and  Alexander  8chmid,  and  they,  by 
deed  dated  June  21, 1890,  conveyed  to  Charles 
C.  DuncaoBon.  The  proceeds  of  sale  were  ap- 
plied in  accordance  with  tbe  terms  of  the  de- 
cree, but  there  does  not  appear  to  have  been 
any  balance  for  distribution  among  Sarah  Jane 
Hanson's  heirs  at  law. 
William  L.  Hanson  died  in  the  year  1877. 
The  present  suit  was  commenced,  as  afore- 
said, by  Frederick  L.  Manson,  who  filed  liis 
bill  of  complaint  in  the  said  court  on  June  20, 
1893.  Tbe  bill  set  out,  io  aubutunce,  tbe  facts- 
Mated  above,  and  alleged  that,  upon  tbe  death 
of  Sarah  Jane  Manson,  the  complainant  and 
Cecelia  H.  Manson  and  William  B.  Walters 
became  the  owners,  by  purchase,  of  the  said 
parcel  15,  by  virtue  of  the  aforesaid  deeds  of 
1862  sod  1805;  that  nothing  set  out  in  tbe  said 
creditor's  bill  served  to  give  the  court  Jurisdic- 
tioD  of  the  subject-matter  thereof,  or  of  any 
poloo  mentioned  therein,  and  that  tbe  court 
had  no  jnriidlctkm  to  make  any  order  in  the 
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sald^^roceedlngs  except  an  order  dismissing 

It  was  further  alleged  that  In  April.  18TO, 
the  complainant,  while  a  mlnw.  eiUisied  with 
the  conaent  of  his  father  In  the  Fourth  United 
States  Cavalry,  and  remained  in  the  army  until 
1881,  when  he  was  honorably  discharged;  that 
during  the  intervening  time  he  was  stationed 
at  military  posts  In  Texas  *and  Eansas,[539 
and  since  his  discharge  had  resided  contlnu- 
ously  in  Illinois'  and  Kansas;  that  until  Au- 
gust 15, 1801,  he  had  no  knowledge  of  the  said 
equity  proceedings,  or  of  the  said  answer  or 
any  answer  filed  or  intended  to  be  filed  therein 
in  his  behalf,  or  of  the  existence  of  the  said 
deeds  of  1862  and  1866,  or  the  Interest  they 
vested  In  him,  or  of  the  said  condemnation 
proceedings;  that  shortly  after  learning  of  the 
existence  of  the  deeds,  and  of  the  record  In 
the  said  suit,  he  flled  a  petition  in  the  coodem- 
nat]<m  proceedlogs,  claiming  the  proceeds  of 

Krcei  15,  but  that,  as  he  was  Informed,  and 
lleved,  the  court  was  of  opinion  tliat  it  had 
no  jurisdiction  In  those  proceedings  to  pass 
upon  contested  claims  to  the  said  proceeds. 
Ilie  compl^oant  further  alleged  Uiat  bisslBter, 
Cecelia  M.  Hanson,  left  home  shortly  after  hia 
enlistment  In  tbe  army,  and  sought  her  own 
livelihood;  that  since  the  complainant  was  In- 
formed  of  the  property  interests  in  question  he 
had  made  diligent  inauiry  concerning  the 
whereabouts  of  his  said  si^r  and  of  hU  said 
brother,  William  H.  Walters,  and  had  been 
unable  to  learn  anything  concerning  the  where- 
abouts of  bis  dster  since  1880,  or  ofhie  brother 
for  several  years  prior  thereto,  and  that  there- 
fore he  believes  them  both  to  be  dead,  and  to 
have  died  intestate,  leaving  the  complainant 
their  only  heir  at  law. 

The  complainant  prayed  the  court  to  declare 
that  all  decrees,  orders,  and  proceedings  had 
in  the  said  suit  were  noil  and  void  for  want  of 
jurisdiction;  that  the  sale  made  and  the  deed 
executed  by  the  trustee  appointed  in  that  suit, 
as  well  as  all  other  deeds  executed  under  tbe 
decree  therein,  were  void  and  of  no  effect; 
and  that  the  complainant  was  tbe  legal  and 
equitable  owner  of  parcel  IS  at  the  time  of  the 
condemnation  of  the  same,  and  was  entitled  to 
the  said  fund.  He  further  prayed  that  tbe  de- 
fendant might  be  enjoined  from  receiving  the 
fund. 

The  defendant  flled  bis  answer  on  Septem- 
ber 6,  1892,  ineistinj;  that  the  said  court  had 
before  it,  by  due  process  of  law,  alt  the  parties 
in  tnierest,  and  therefore  had  juristliction  to 
enter  tbe  said  decree  and  to  order  the  said  sale, 
and  that  tbe  defendant's  title,  acquired  bv  con- 
veyance under  the  decree,  *waa  valid.  [540 
He  denied  the  allegations  of  the  complainant 
as  to  tbe  time  when  he  was  first  iuformed  of  the 
said  suit,  and  alleged  that  it  would  be  Inequi- 
table if  tbe  complainant  should  be  allowed  the 
benefit  of  any  alleged  defect  -in  the  said  pro- 
ceedings In  view  of  the  fact  of  his  having 
waited  until  the  expiration  of  fourteen  yeara 
after  the  death  of  William  L.  Manson,  who 
could  have  testified  as  to  tbe  complainant's 
knowledge  of  the  proceedings,  and  until  tbe 
expiration  of  sixteen  years  alier  the  sale,  be- 
fore setting  up  any  claim  to  the  property;  that 
since  the  sale  the  respective  holders  of  the 
property  had  been  In  the  open,  notorious,  and 
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adveTM  poiMMion  thereof  nnder  the  decree; 
thftt  the  complainant  had  been  guilty  of  laches, 
and  OQ  that  account  was  not  entitled  to  relief. 
The  defeodaDt  asked  for  strict  proof  of  Uie  al< 
leged  death  and  Inlestat^  of  the  comptalnaot's 
•ister  and  brolher,  provided  proof  of  the  same 
ahould  be  material.  He  prayed  that  tt  might 
hare  the  full  benefit  of  all  objections  to  the 
bill  that  coald  have  been  ralaea  and  anlled  of 
upon  demurrer  thereto. 

Replication  was  entered  and  tcatimoiiy 
taken,  and  on  June  14,  ISM,  after  final  hear-, 
log,  a  decree  was  entered  wherebr,  *tt  ^ 
peering  to  the  court  from  an  examination  of 
the  record  In  equity  cause  numbered  8708, 
referred  to  in  this  cause,  that  there  was  noth- 
ing set  forth  and  contained  therein  to  give 
the  court  jurisdiction  to  adl  the  real  estate 
described  therein,"  it  was  ordered  and  ad- 
judged that  the  decree  entered  in  the  add 
cause  was  nnll  and  void;  that  the  deeds  made 
under  that  derree  were  void  and  passed  no 
title;  that  the  defendant  had  no  title  to  parcel 
15  at  the  time  of  the  condemnation,  and  was 
not  entitled  to  the  proceeds  thereof;  that  the 
defeodani'splea  of  laches  be  not  sustained; 
and  that  the  fund  in  the  leglitry  of  the  court 
be  pM.  to  the  compUnant,  his  af^icitor  of 
record,  or  assigns. 

Duncnnson  thereupon  appealed  to  the  court 
of  appeals  of  the  District  of  Oolnmbla,  where 
the  decree  of  the  court  below  was  reversed. 
Hanson  then  appealed  to  this  court. 

Memn  Walter  H.  BmHlh  and  Ckaria  B. 

Armet  for  appellant. 

MeMtrt.  William  F.  MattlB^lj'  ud  EtKrji 
WiM  tiarnett  for  appellee. 

Hr.  Justice  SUraa  dellTered  the  opinion 
of  the  court: 

The  only  matter  for  our  consideration  relates 
to  the  vallditT  of  a  decree  of  thesupreme  court 
of  tlie  Disirkstof  Columbia  of  May  18,  1675, 
ratifying  and  coDflrmlng  the  sale  of  the  prop- 
erty in  dispute,  and  that  depends  upon  the 
solution  of  the  question  whether  that  court 
bad  jurisdiction  of  the  person  of  Frederick 
L.  Manson  and  of  the  subject-matter  of  the 
■utt  in  which  the  decree  was  entered. 

There  was  no  serrice  of  a  aubpcsnn  upon 
Frederick  L.  Hanson,  but  there  was  an  ap- 
pointment of  a  guardian  ad  UUm  by  com- 
missiooera  appointed  by  the  court;  and  an 
answer  was  taken  and  filed  by  such  guar- 
dian. Such  a  method  of  appointment  of  a 
saardlan  ad  litem  is  spoken  of  in  Bank  ef 
Uniisd  ataiM  t.  Bitehis,  88  H.  B.  S  Fet.  126 
[8:  690],  as  according  to  the  most  approTcd 
usage.  A  full  discussion  of  this  subject  and 
of  the  law  as  it  eilsied  In  Maryland  prior  to 
the  erection  of  the  District  of  Columbia  will 
be  found  in  the  case  of  Snowdcn  t.  SrunDden, 
1  Bland,  Ch.  650,  and  the  case  of  Hammond  t. 
Sammond.  2  Bland,  Cb.  806,  860;  and  wherein 
the  practice  of  bringing  In  a  nonresident 
minor  by  the  appointment  of  a  guardian  ad 
litem,  and  thus  subjecting  bim  to  a  decree  for 
Uie  parlitloD  of  land,  and  for  the  sale  of  lands 
to  p»y  the  debts  of  a  decedent,  is  recognized 
as  usual  and  proper. 

In  the  case  of  Ifea  York  L.  Int.  0>.  T. 
Bangt,  108  U.  &  48S  [86:  B80].  this  court  held 
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that  It  waa  not  competent  for  the  Federal 
courts  to  appoint  a  guardian  mt  HUm  for  a 
nonresident  or  absent  infant,  ao  as  to  subject 
him  to  a  purely  perstmal  claim.  But  It  wan 
distinctly  admitted  that  where  the  infiutliad 
an  interest  In  real  estate  within  the  state  or 
district,  the  rule  was  otherwise,  and  that  the 
power  to  appoint  a  guardian  mi  litem  la  such 
a  case  was  founded  fn  the  general  powers  of 
courts  of  equity.  In  this  case  it  was  said: 
"Our  attention  ui  been  called  to  aereml  cases 
<A  the  atnte  courts,  In  which  it  has  been  hdd 
that  a  'decree  or  judgment  could  not  be[S49 
collaterally  attadied.  though  rendered  in  s 
case  where  a  guardian  ad  Wm  had  been 
appointed  without  serrice  of  process  on  the 
infaaL  Such  are  the  cases  of  Prtitm 
Dunn.  S5  Ala.  607;  JZoM  t.  Irwin,  IS  Ohio, 
660;  and  Qrw^  ▼.  Punmir&l.  IS  OaL  6B6. 
All  of  them  are  llluatradve  of  the  podtlon 
we  haTe  stated;  they  all  relate  to  the  intereet 
of  the  infant  in  realpropOTty  in  the  state." 

In  the  answer,  which  was  sworn  to  by  the 
guardian,  Frederick  L.  Hanson  said  that  he 
was  an  infant  under  twenty-one  years  of  age, 
that  he  claimed  such  interest  In  the  premlaee 
as  he  was  enUtled  to,  and  aubmltted  such  !&• 
tnest  to  the  protection  of  the  ooort  TUaaa- 
Bwer  was  subscrll>ed  and  sworn  to  on  the  lat 
day  of  December,  1874.  In  his  testlnkony. 
taken  in  the  present  case,  Manson  claims  to 
haTe  been  past  twenty-one  years  of  age  when 
that  answer  wu  made.  If  ao,  as  the  eridenoe 
is  elwr  that  he  waa  fmsnit  when  the  ^pdat- 
ment  of  the  guardian  was  made,  he  mnat  be 
deemed  to  have  r^arded  the  anawer  as  hli 
own,  and  cannot  be  heard  to  npndlata  tt  In  a 
collateral  proceeding. 

Moreover,  It  may  be  claimed  with  some 
show  of  reason  that  if  the  trust  deeds  of  1868 
and  1865  really  vested  the  legal  UUe  to  the 
land  In  question  in  Erastus  Poulaon,  anliject 
to  the  trusts  set  forth  in  those  iostmments^ 
and  such  is  the  tlwory  of  the  complainant's 
bill  in  the  present  suit,  he,  as  trustee,  repre- 
sented all  the  parties  beneficially  interested, 
and  they,  even  if  not  parties,  are  bound  by 
the  decree  unless  it  Is  Impeached  for  fraud 
or  collusion  between  hbn  and  the  advene 
parUes. 

In  Bhaw  T.  SoifiiUt  Onm^r  A  Oft.  B  Grar. 
163,  it  was  said? 

"  The  rule  of  equity  pleading,  that  all  po-- 
sons  Interested  In  the  subject-matter  of  the 
suit,  and  whoee  rights  may  be  affected  by  a 
final  decree,  must  be  made  partlca  to  the  Ull, 
Is  subject  to  aereral  e»q>tloM,  which  era  as 
weU  eatabllshed  aa  the  rule  itself.  ...  It 
has  been  held  Uiat,  where  persons  are  made 
trustees  for  the  payment  of  debts  and  legacies, 
a  suit  may  be  sustained  In  which  the  trustees 
only  are  either  plalotiffB  or  defendants,  with- 
out Joining  the  crediton  or  I^ateea  for  whom 
*they  are  trustees,  and  whcae  righta  [548 
and  interests  are  directly  Involved  w  the  oaae. 
Fenn  v.  Oraig,  8  Younge  &  C.  816.  Upon 
this  principle,  it  has  been  decided  by  this 
court  that,  In  a  bill  concerning  the  title  to  the 
assets  of  an  insolvent  debtor.  It  Is  snflklent, 
wilhout  Joining  the  creditors,  to  make  the  as- 
signees parties,  who  alone  have  the  right  to 
claim  the  property,  the  iMal  title  bwig  la 
them;  and  who  an  anthoriiad  wd  tmpaw* 
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•red  and  whose  doty  it  b,  to  repreaent  the 
interests  of  and  to  aot  for  all  the  creditors 
interested  in  the  trust,  fitmnam  t.  Austin,  8 
Met.  474.  In  like  manner.  It  has  been  deter- 
ndned  that  a  trustee  bolding  a  mortgage  Id 
trust  for  several  creditors  may  mainUua  a 
bill  to  foreclose,  irithDUt  Joining  his  eMui$ 
fiM  tnut  as  parties. 

"  The  prioclple  seems  to  be  well  settled 
fhftt  in  an  action  by  a  creditor  to  reach  trust 
jooperty,  In  the  bands  of  administrators  or 
trustees  who  have  the  control  of,  and  whose 
duty  it  is  to  protect,  the  property,  the  eeitui$ 
gu0  tnui  need  not  be  joined  as  parties.  The 
defense  of  the  trustees  Is  their  defense,  and 
thdr  iveience  In  court  is  not  neceasaiy  to 
the  TOOtectlon  of  their  interests."  WhiOoio 
T.  jfinneiota  A  P.  B.  Oo.  4  HInn.  817  [77 
Am.  Dec.  610]. 

In  the  case  of  KerrUon  v.  BtMMrt,  98  Q.S. 
166  [28  :  843],  the  question  was  whether  the 
cndltors  of  an  insolvent  firm.  In  whose  favor 
«  deed  of  trust  had  been  executed  by  the  firm, 
ivere  bound  a  decree  against  the  trustee,  and 
this  court  faela  that  "where  a  trustee  Is  Invested 
-with  such  powers,  and  subjected  to  such  obli- 
gations, that  his  beneflciarlea  are  bound  by 
what  is  done  against  him  or  by  him.they  are  not 
necessary  parties  to  a  suit  against  him  by 
a  stranger  to  defeat  the  trust  tn  whole  or  in 
part.  In  such  case,  he  Is  in  court  on  tbeir 
behalf;  and  they,  though  not  mrtles,  are  con- 
cluded by  the  decree,  unless  ft  is  impeached 
for  fraud  or  collusion  between  him  and  the 
adverse  [>arty." 

With  the  proper  parties  before  the  court, 
the  next  question  is  whether  the  court  had 
such  Jarlsdiclion  over  the  subject-matter  of 
the  suit  as  to  protect  its  decree  from  attatd^  tn 
a  collateral  proceeding. 

That  the  bill  in  this  case  to  collateral  In  Its 
nature  is  obTiou9.  It  does  not  seek  the  correc- 
B44]  tioD  of  errors  In  the  proceedings  or  'de- 
cree in  the  former  case.  Its  avowed  object  Is  to 
have  the  former  proceedings  declared  null  and 
▼(dd,  because  taken  in  a  court  without  Jniisdkt* 
tion  of  either  person  or  subject-matter. 

That  the  court  bad  JurlsdicHoD  to  decree  the 
sale  of  real  estate  to  pay  the  debts  of  a  deceased 
debtcw  and  owner  is  undeniable.  The  bill  con- 
tidned  averments  that  the  comptalDant  was  a 
creditor  of  the  estate  of  Sarah  J.  M.  Hanson; 
that  the  decedent  had  died  Intestate  as  to  her 
real  estate  situated  in  the  city  of  Washington 
and  District  of  Columbia;  mat  the  personal 
estate  was  Inadequate  to  pay  the  debU  of  'the 
decedent;  that  the  decedent,  at  the  time  of  her 
decease,  was  seised  of  described  real  estate. 
These  are  the  usual  and  necessary  allegations 
of  a  bill  in  such  a  case,  and,  if  found  to  be 
true,  pislnly  warranted  a  decree  of  sale. 

It  is  true  that  Erastus  Poulson,  trustee,  was 
made  a  par^  defendant,  and  that  the  several 
deeds  of  1662  and  IHCS,  creating  and  defining 
the  trust,  were  referred  to,  and,  in  effect,  made 
part  of  the  bill,  and  also  copies  of  the  will  of 
the  decedent  and  of  letten  of  adndnlstration 
thereon. 

It  is  clUmed,  ott  behalf  of  the  appellant, 
that  the  Ull  did  not  sufficiently  allege  the  ex- 
btenee  of  unpaid  debts.  The  allegation  in 
question  was  as  follows: 

"Tour  complainmnt  s^ed  the  estate  of  Sarah 
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letters  of  ad  minlsi  ration  e.  t,  a.  issued  from 
the  office  of  the  register  for  the  probate  of  wills 
and  granting  letters  of  administration,  In  and 
for  ^e  city  of  Philadelphia,  a  certified  copy  of 
which  is  hereto  annexed  and  marked  'Com- 
plainant, Exhibit  A,'  as  part  of  this  bill;  and 
the  personal  estate  of  the  said  decedent  baa 
been  fully  and  finally  administered  and  ttte 
same  would  have  proved  insufficient  and  In* 
adequate  to  pay  the  debts  of  the  estate,  but 
your  complainant  made  advances  out  of  hto 
own  fund  to  pay  the  indebtedness  of  said  estate 
in  full,  and  said  advances,  together  with  assets 
of  the  estate,  paid  in  full  all  the  Justclalms  filed 
and  proved  against  said  decedent,  and  your 
complainant  has  paid  out  of  hto  own  funds,  on 
said  account,  over  and  above  assets  coming  into 
his  hands,  the  sum  of  $3,051,  which  amount 
Is  justly  due  bim,  and  there*  remains  [540 
no  fund  from  which  to  reimburse  him,  unless 
the  real  estate  hereinbefore  described  be  sold 
and  so  much  of  the  proceeds  as  may  be  neces* 
sary  be  applied  to  the  payment  of  your  com- 
plainaDl'e  claim." 

We  are  unable  to  accept  the  appellant's  con- 
tention that  these  allegations,  taken  to  be  true, 
do  not  disclose  the  existence  of  debts  collectible 
by  proceedings  in  the  District  court,  and  that 
an  administrator  wltb  the  will  annexed  cannot 
be  reimbursed  for  advances  made  by  him  In 
the  process  of  settling  the  estate. 

At  all  events,  even  if  the  District  court  erred 
in  bolding  tbat  the  allegations  and  proof  were 
sufficient  to  establish  the  existence  of  a  collect- 
ible debt,  such  an  error  did  not  invalidate  the 
decree  so  as  to  subject  it  to  attack  tf  a  collat- 
eral proceeding. 

The  next  contention,  and  one  that  has  been 
ably  argued,  is  that  the  bill  for  a  sale  ahowed 
that  the  court  had  no  jurisdiction  of  the  sub- 
ject-matter, because  it  showed  that  Sarah  J. 
Manson.tbe  decedent,  bad  no  interest  tn  the 
realty  at  the  time  the  bill  was  filed;  tbat  she 
had  had  a  life  estate  only. 

It  must  be  conceded  that  If  the  proper^  sold 
was  not  owned  by  the  decedent,  and  was  not 
subject  to  her  debts,  the  decree  of  sale  was 
void ;  and  It  must  also  be  conceded  that,  by  the 
allegations  of  the  bill,  the  court  was  obliged 
to  take  notice  of  the  contents  and  legal  import 
of  the  deed  creating  and  defining  Poulson's 
estate  as  trustee. 

It  Is  admitted  that  the  real  estate  In  question 
was  paid  for  by  moneys  belonging  to  Ura. 
Manson;  that,  under  the  terms  of  the  trust 
deeds,  she  bad  the  right  to  occupy  the  prem- 
ises, and  to  receive  the  rents  and  profits  thereof 
for  her  sole  and  sepnrate  use,  her  receipt  alone 
being  a  valid  discharge  for  such  renu  and 
profits;  that  it  should  be  lawful  for  her,  at  any 
time,  and  from  time  to  time,  during  her  life,  to 
dispose  of  said  premises  dther  by  absolute  sale 
or  mortgage  thereof  as  she  might  think  proper, 
tbat.  In  default  of  any  such  sale  or  mortgage, 
or  so  far  as  the  same  shall  not  extend,  upon 
further  trust  for  such  person  or  persons,  and  for 
such  estateand  in  such  part8,share8,and  propor- 
tions, as  she,  the  said  Sarah  J.  *Mansoo,[o«6 
should  or  might  from  time  to  time,  by  any  deed 
or  instrument  of  wrlting,or  by  her  last  will  and 
testament,  under  her  hand  and  seal  (which  will 
she  was  anthoriied  to  make),  llini^  direct,  or 

1109 


Digitized  by  Google 


SUFRBU  COUBT  OT 

mpptAtxt,  give  or  derlae,  the  aanie:  and  la  de- 
faalt  of  any  such  limlutioa,  directioa,  and  ap- 
pof  otment,  gift  or  dertM,  la  trust  for  such  child 
or  chlldreo  as  she  should  leave  surrlvlng  her, 
and  the  Issue  of  any  deceased  child,  such  Issue 
taklDg  his,  her.or  their  parent  or  parenU'  share; 
and  for  default  of  all  such  chllaran  or  Issue, 
thea  la  trtut  (or  the  right  heirs  of  the  aald 
Sarah  J.  UanMm  forever;  and  that  aU  money 
which  should  or  mitfht  be  raised  by  sale  or 
mortgage  of  the  said  premises  or  any  part 
tiwreof  should  be  p^  to  the  ss  id  Sarah  J.  Han- 
eon  and  be  dispoaed  of  as  she  should  or  might 
think  best,  her  receipt  being  a  Talld  discharge 
therefor,  the  party  F«j)i>K  tM  eame  not  being 
bound  to  aee  to  ue  q?|dwatl«i  or  dlqndtioo 
thereof. 

The  record  doaa  not  Inform  ni  npoa  what 
Tlew  of  the  legal  import  of  these  provisions 
the  District  court  proceeded  in  awarding  the 
decree  of  e^  It  may  have  been  Ihoushttbat 
each  a  trust  did  not  protect  the  real  estate 
desCTlhed  from  the  creditors  of  Sarah  J.  Mao- 
aoD,  either  during  her  life  or  at  her  death. 
JfkMt  T.  Saion,  91  V.  S.  716  [B8:SSi).  Or 
the  coort  maj  have  r^arded  the  will  or  8a»h 
J,  Hanson,  though  not  so  executed  as  to  per- 
mit it  to  be  proved  in  the  plstrtct  of  Columbia, 
as  a  sufficient  exercise  of  the  power  of  appolot- 
menL  in  which  case,  according  to  a  rule  well 
eatabliihed  In  England  and  In  this  oonntry, 
where  a  person  has  a  general  power  of  appo<D^ 
meat,  liwn  hf  deed  or  will,  and  executes  this 
power,  the  property  appointed  Is  deemed,  la 
equity,  part  of  his  assets,  and  subject  to  the 
demands  of  his  creditors  In  preference  to  the 
claims  of  his  volaatary  appointees  or  legatees. 
Oapp  V.  Ingraham,  126  Mass.  300;  AwidtM 
T.  t^ehrane,  112  TJ.  8.  844  [28:  7601. 

We  do  not  wish  to  be  understood  as  Intimat- 
ing that  either  of  such  views  would  have  been 
asound  construction  of  thetrustdeed;  but  we 
do  say  that  these  were  questions  before  the 
District  court  for  decision,  and  If  any  error 
was  committed  by  that  court  the  remedy  was 
by  appeal  or  by  a  bill  of  review  if  duly  filed. 

547]  *We  sidopt  the  laneuage  and  reasoning 
<tf  the  court  of  appeals  in  ililscase: 

"It  Is  ceruioly  the  policy  of  the  law  to 
maintain  Judicial  sates,  aod  every  reasonable 
IntendDient  should  be  indulged  to  uphold  them. 
Otherwise  the  public  would  become  distrust- 
ful, and  fair  prices  for  property  sold  under 
judicial  authority  would  seldom  be  obtained. 
Purchasers,  wbue  they  are  required  to  take 
notice  of  the  ezlsieni-e  and  terms  of  thedecrees 
orjudgmeiita  under  which  they  purchase,  and 
as  to  the  parties  bound  thcrvby,  cannot  be  re- 
quired to  become  judicial  critics,  and  to  pass 
in  review,  at  their  peril,  upon  the  correctnesa 
of  the  proceedings  upon  which  the  judgments 
or  decrees  may  be  founded.  As  was  per- 
tinently said  by  the  Supreme  Court  of  the 
United  Statest  in  the  case  of  Thomp»on  v. 
mmU,  37  U.  S.  8  Pet.  168  [7:  8851:  After  a 
lapse  of  years,  presumptions  must  be  made  in 
favor  of  what  does  not  appear.  If  the  pur- 
chaser was  responsible  for  the  mistakes  of  the 
court,  in  point  of  fact,  after  they  had  adjudi- 
cated upon  the  facts,  and  acted  npon  them, 
these  sales  would  he  snares  for  honest  men. 
The  purchaser  ...  Is  not  bound  to  see 
whether  the  ooDTt  was  mistiken  Inthefhetsof 
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debts  and  ehUdren.  The  decree  of  the 
oipttans*  oovrt  In  a  oase  within  Us  Jariadlo- 
tion  Is  reversible  only  on  appeal,  and  not  col- 
laterally in  another  suiL  .  .  .  When 
a  court  has  Jurisdiction  it  has  a  right  to 
decide  every  quesUon  that  may  arise  la  tha 
caose;  and  whether  its  decisions  be  correct  or 
not,  its  Judgment,  until  reversed,  is  r^;arded 
as  Unding  m  every  other  ooart.'  These  prin- 
ciples apply  In  all  respects  and  with  spedsl 
force  In  this  case.  It  was  for  the  court  whoso 
decree  is  attempted  to  he  Impeached,  not  only 
to  decide  on  the  facta  before  it.  but  opoa  the 
construction  and  legal  effect  of  all  deeds  and 
muniments  of  title  upon  which  tha  proceed- 
ing was  bssed.  The  court  having  general 
Jurisdiction  over  the  subject-matter  of  decree- 
ingtiiesaleof  real  estate  of  a  deceased  debtM 
for  the  payment  of  debts,  had  the  right  and 
was  required  to  determine  the  question  as  to 
the  liatHlIty  of  the  property  for  the  debts,  and 
whether  the  case  was  within  Its  Jurisdiction; 
and  though  its  decision  may  have  been  erro- 
neous, it  ooold  only  be  reversed  upon  a  direct 
wpeal" 

<•  It  Is  of  no  avail."  Mid  this  court  In  [548 
Cbepsr  V.  i&yn«U«.77U.  8. 10  Wall.  806[19:  Mil. 
"to  show  that  there  are  o-rors  in  that  record, 
unless  they  be  such  as  prove  that  the  court  had 
no  Jurisdiction  of  the  case,  or  that  Uie  Judg- 
ment rendered  was  beyond  Its  power.  This 
principle  has  been  often  bald  by  this  court  and 
by  all  courts,  and  It  lakes  rank  as  an  axiom  of 
the  law," 

Aod  in  HaA  T.  FtfOfisms,  87  D.  8.  30  Wall. 
326  [30:  364].  It  was  declared  that  "the  setUed 
rule  of  law  is,  that  Jurl^icUoa  having  at- 
tached In  the  original  case  everything  done 
within  the  power  of  that  Jurisdlctloa,  when 
collaterally  questioned,  Is  to  be  held  conclusive 
of  the  rights  of  the  parties,  unless  impeached 
for  fraud." 

Having  concluded  that  the  District  court 
had  Jurisdiction  over  the  parties  aod  the  sub- 
Ject-roatter,  aod  that  its  decree  cannot  be  suo 
cessfully  impeached  In  this  ooUateral  proceed- 
ing, it  is  uaoecessa^  to  coo^der  other 

S[uestlons  suggested  in  me  record  and  discussed 
n  the  briefs  of  the  counsel. 


JBm  parte  LENNON. 

<Bea  8.  a  Beportar^  ed.  MfrW.) 

Babeai  afrpua—juriadiotion — auU  to  enforce  {n- 
tfratate  commerce  aot~-ii^unction-—oiffeetio» 

tion. 

L  A  writ  oC  habeas  oorpna  oannot  \»  made  use  of 
to  perform  the  tunotloos  ot  a  writ  of  error  oi  an 
appeaL 

L  Where  the  reqalstte  etttoensbip  appears  npon 
Um  face  ot  tbe  trill,  tbe  JurisdhMlon  of  tbe  oourt 
'  cannot  be  oollatemllr  attacked  by  evldenoe  ds- 


NOTH.— ^  to  iPhm  haJytat  conwu  may  Imu  and 
wftM  not;  ofid /rom  what  courts  and  hv  vAot  jHdffea: 
tohot  motf  he  <miHlred  Mo  by  wrtt  e/,-^*Maote  to 
TTolted  States  v.  BamUton,  1: 

As  to  iiAat  fiHcstfoM  mav  hs  oonsldsred  e»  hohsos 
eorpHs^  see  note  to  As  parts  Quli,  ir:M& 
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Jb  parte  Lenmon. 
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hora  the  record  upon  habeas  corpus  by  one  who 
ma  not  a  party  to  the  orlfrtoal  case. 
St.  A  Mil  to  enforae  proTWons  of  the  Intaitate 
ooDuneroe  act  of  1BS7  by  reqalriDar  a  raflroad 
oompatiy  to  receive  care  fromanotber  Uue  tn  the 
«ouiBe  of  ioteratate  baaioeaa  la  witbio  the  Jurla- 
dlotton  (rf  a  Federal  oonrt,  IneapeetlTe  ot  tbe 
oiliteeoBbtp  of  die  parties 
C  A  pereOD  harlav  actual  notice  of  an  toJunotiOQ 
fa  amenable  thereto,  alUiougb  he  waa  not  a  party 
to  the  suit  in  which  the  InjnnotlOD  was  issued, 
■od  has  DOt  been  served  with  process,  or  with  no- 
tieaof  Mw>U— Mod  tor,oraeoi90<;tte  injnno- 
ttoo.  - 

•l  An  faJnnotlOD  aitalnat  ref othut  to  eztend  to  a 
oertain  railway  such  f aciUtlea  for  tbe  interobange 
Qt  traiBc  on  Intentate  biuf oess  as  are  enjoyed  by 
other  conpanfes,  and  against  refusing  to  recelre 
Its  ears  billed  from  one  state  to  another,  la  not 
cabjeot  to  the  objeotkn  that  It  attempts  to  oom- 
pel  the  performanoe  of  personal  oontneta  for 
servtoe  by  railroad  employeee. 

«L  ■QDltyis  not-tlmited  to  tbe  nitrahitoraeoB- 
tomplatad  or  threatoned  actkm,  bat  may  even  t»> 
^olre  ■OrmatlTe  action  where  the  oircumetanoes 
of  the  oaae  demand  It. 

T.  An  aoDounoement  that  be  quits  the  terrioe, 
MdahTAloeoinotlvo  MVlneerwhan  ordered  to 
take  Into  Us  tndo  a  oar  which  his  brotberhood 
Ittd  boycotted,  will  not  relieve  bim  from  liability 
Corooutempt.of  an  Injunoclon  against  refusing 
to  reotivo  mdi  oars,  when  he  made  tbe  an- 
■saneanieot  merriy  aa  a  trUk  aod  derlee  to 
Avoid  obeying  tbe  order  of  the  oourt,  and  assoon 
aa  he  was  instructed  by  tbe  bKOtherhood,  after  he 
had  held  the  train  for  a  few  boura,  continued 
with  this  train  to  Its  destination,  and  said  nothing 
■on  nbent  ^olttlog. 

[No.  261] 

aOmittta  MM  80,  2897.  DecUMJprUlB, 

2897. 

ON  WRIT  OP  CERTIORAM  to  the  United 
States  Circuit  Court  of  Appeals  for  tbe 
Sixth  Circuit  to  review  a  decree  of  that  court 
•fflrmioe  tbe  decree  of  tbe  Circuit  Court  of  tbe 
United  Slates  for  tbe  Hortbern  District  of  Ohio 
diBmisstDC  a  petiilon  for  a  writ  of  habeas  cor- 
pus, to  relieTe  James  Leanon  from  custodv  for 
contempt  lodisobeyioK  an  injuuctioo.  Jtidg- 
mmt    court  <f  appecU$  affirmed. 

See  same  case  below.  Si  Fed.  Bep.  746,  19 
L.  R  A.  895,  6  Iiiteia.  Com.  Sep.  646.  S8  U. 
8. 4pp.  661. 

Statement  by  Hr.  Justice  Brownt 
This  was  a  petition  for  a  writ  of  habeas  cor- 
pus originally  filed  in  tbe  circuit  coart  for  tbe 
Bortbern  district  of  Ohio. 

The  petitioner  alleged  that  he  was  a  citizen 
of  tbe  state  of  Ohio,  and  was  unlawfully  re- 
strained of  his  liberty  by  the  marshal,  under 
an  order  of  the  eircult  court  of  tbe  United 
States,  made  In  a  case  pending  in  that  court, 
wherein  tbe  Toledo,  Ann  Arbor,  &  Nnrlh 
Kichigan  Railway  Company,  a  corporation  of 
the  state  of  Ulcbigsn,  was  complainant,  and 
several  railway  companies,  citizens  of  Ohio, 


A»io  iwpenslon  o/wrttoifhaheaseorpuSiseenote 
to  Luther  t.  Borden,  1£:  fiSL 

As  to  when  an  ImjtmetUm  to  rettrain  acta  of  pubKe 
ofieen  wm  be  aratUed,  set  note  to  Ulaelsslppl  t. 
Johnson,  18: 187. 

Aato  pomr'ofeemtto  pimtA /or  eontsmpC,  see 
Bots  to  £h;  port*  BoUnMiit  tt:  M. 
166U.S. 


I  as  well  as  tbe  Michigan  Central  Railroad  Com- 
pany, a  ctKzen  of  Michigan,  were  defendHors. 

Tbe  bill  in  that  case,  which  was  annexed  to 
the  petition  as  an  exhibit,  averred  the  com* 
plainant  to  be  tbe  owner  of  a  line  of  railroad 
from  Toledo.  Ohio,  northwesterly  through  the 
state  of  Michigan ;  that  a  lai^ e  part  of  its  busi- 
ness consisted  in  tbe  transportation  of  freight 
cars  from  points  in  tbe  states  of  Michigan, 
Minnesota,  aod  Wisconsin  to  points  in  Ohio 
and  other  itales  east  thereof,  and  that  it  was 
engaged  as  a  common  oarrierlo  a  large  amount 
of  Interstate  commerce,  which  was  regulated 
and  controlled  by  tbe  interstate  commerce  act 
of  Congress.  The  bill  further  averred  that 
the  defendants'  lines  of  railroad  connected 
with  those  of  complainant  at  or  near  Toledo, 
and  that  a  large  and  important  'pari  of  its 
bustness  consisted  io  the  Interchange  of  freight 
cars  between  tbe  defendant  and  complainant 
companies,  and  was  subject  to  the  provisions 
of  the  Interstate  commerce  act;  that  it  was  the 
duty  of  tbe  defendant  companies  to  afford 
reasonable  and  equal  facilities  for  the  Inter- 
change of  traffic,  aod  to  recelre,  forward,  and 
deliver  freight  cars  in  the  ordinary  transaction 
of  business,  without  any  discrimination;  that 
the  defendant  companies  and  their  employees 
had  given  out  and  Uireatened  that  they  would 
refuse  to  receive  from  complainant  cars  billed 
over  its  road  for  transportation  by  complainuit 
to  ibeirdestination.for  the  reason  thattbecnm- 
plainant  had  employed'as  locomotl  veen-[550 
gineers  in  its  service  men  who  were  not  mem- 
bers of  the  Brotherhood  of  Locomotive  Bogl- 
neers,  *'aii  irresponsible  voluntary  assodW- 
tloo."  and  tfaat  the  locomotive  engineers  in  tho 
employ  of  the  defendant  companies  had  re- 
fused to  bandle  cars  to  be  interchanged  with 
tbe  complainant's  road;  notwithstanding  that 
they  continued  to  afford  tbe  otiier  railroad 
companies  full  and  free  facilities  for  the  Inter- 
cbanee  of  traffic,  while  refusing  to  transact 
such  Duslness  with  tbe  complainant,  thereby 
illeeally  discriminating  a|[ain8t  it. 

Upon  the  filing  of  this  bill,  and  upon  tbe 
application  of  the  complainant,  tbe  circuit 
court  issued  an  injunction  against  the  defend- 
anls,  their  officers,  agents,  servants,  and  em- 
ployees, enjoining  them  from  refusing  to  af- 
ford and  extend  to  the  Toledo,  Adu  Arbor,  A 
North  Michigan  Railway  Company  the  same 
facilities  for  an  Interchange  of  Interstate  busi- 
ness between  the  compHoTes  as  were  enjoyed 
by  other  railway  companies,  and  from  refus- 
ing to  receive  from  the  complainant  company 
cars  billed  from  polnis  in  one  state  to  points  in 
another  state,  which  might  be  offered  to  the 
defendant  companies  by  tbe  complainant. 

The  injunction  was  served  upon  the  Lake 
Shore  &  michlgan  Southern  Railway  Com- 
pnny,  one  of  the  defendants,  one  of  whose  em- 
ployees was  the  appellant,  James  Lennon,  a 
iocomolive  engineer,  who  bad  received  notice 
of  tbe  injunction,  and,  still  continuing  In  the 
service  of  the  company,  had  refused  to  obey  it. 


That  theretemreviewt^decreejnmiaiinfffnrwt^ 
tempt:  IfmUs  tortil«,-see  note  to  New  Orleans  v. 
New  Tork  Hall  8.  S.  Co.  22:  864. 

Thatu^urean  Utegal  c<mbination  it  proved,  deda- 
roMons  of  one  obunt  the  enterprtae  an  seMenes 
against  eo-<enq)lraf0FS,Bee  noteto  Unooln  vXtattin, 
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Thereupon  I  he  Lako  Shore  Company  applied 
to  the  court  for  on  attachmeat  agalast  Leii' 
DOD.  and  certaia  olbers  of  ita  eDuaeers  aod 
firemen,  setting  forth  that,  with  lull  knowl- 
edge of  the  iujunctiou  theretofore  made,  th^ 
baa  refused  to  obey  the  order  of  the  oovrt,  ana 
deserted  their  locomotives  and  engines  Id  the 
yard  of  the  company,  for  the  reason  that  Ann 
Arbor  cars  of  freight  were  In  the  trains  of  such 
company,  and  that  they  had  refused  to  haul 
such  can  ud  perform  tbeir  serrioe  for  thnt 
Teamn. 

The  persons  named.  Including  the  peCfttoner 
Lennon,  being  served  with  ma  order  to  show 
ffff  1}  cause,  am»eared  fn  pursuance  of  *BQch 
order  to  person  and  by  counsel,  aod  witnesses 
were  examined  as  to  tbelrkoowledge  of,  and  as 
to  Uieir  TioWioQOf.the order.  Thecourt  found 
that  LennoD  was  guilty  of  contempt  in  dis- 
obeylog-tlie  order  of  injunction,  and  impoeed 
a  line  of  $S0  and  oosU.  lUedo,  A.  A.  A  If.  3f. 
B.  Oa.  V.  Pimn$gltamia  0».  64  Fed.  Rep.  740 
{19  L.  a  A.  896,  S  Inters.  Com.  Rep.  6461. 

Thereupon  Lenwm  filed  this  petttifm,  setting 
forth  the  above  fttcts,  and  allegloff  that  the 
circuit  court  had  no  jurisdiction  or  lawful  au- 
thority to  arrest  or  proceed  against  him  In 
manner  as  aforesaid,  and  that  ita  order  and 
judgment — wherel^  be  was  committed  to  the 
custody  of  the  marshal— were  without  au- 
thority of  law  and  void:  (t)  that  aach  order 
war  issued  In  a  suit  whereof  the  circuit  court 
had  no  jurisdiction,  because  the  complainant 
aod  one  of  the  defendants,  namely,  the  Michi- 
gan Central  Railroad  Company,  were,  at  the 
time  of  the  filing  of  the  bill,  and  ever  since 
have  been,  citizens  of  the  same  stale,  and  that 
laid  suit  did  not  arise  under  the  Constitution 
and  laws  of  the  nnlled  States;  (S)  that  the  cir- 
cuit court  had  no  jurisdiction  of  the  person  of 
the  petitioner,  because  be  was  not  a  party  to 
the  suit,  nor  served  with  any  subpceoa  notify- 
ing him  of  the  same;  had  no  notice  of  the  ap- 
plicatioD  for  the  Injunction,  nor  was  served 
with  a  copy  thereof;  nor  had  any  notice  what- 
ever of  the  Issuing  of  such  Injunction,  nor 
«f  ittconlenU;  (8)  that  the  circuit  court  was 
aUo  without  jurisdiction  to  make  the  order, 
because  It  was  beyond  the  jurisdiction  of  a 
court  of  equity  to  compel  the  performance  of 
a  personal  contract  for  service  and  to  Interfere, 
by  mandatoiy  Injunction,  with  the  contract 
between  himself  w>d  the  Lake  Shore  A  Michi- 
gan Southern  Railway  Company. 

Opon  a  hearing  in  the  circuit  court  it  waa 
ordered  that  the  petition  lie  dismiss.  Len- 
non,  after  appealing  to  this  court,  which  held 
It  had  no  jurisdiction  and  dismissed  the  appeal 
(ISO  U.  S.  89)t  [87: 1120]),  thereupon  appealed  to 
the  circuit  court  of  appeals  for  the  sixth  circuit, 
which  afflnned  the  decree  of  the  circuit  court 
UAnnon  t.  Zofts  Shen  diM.8.B.Co.3»  U.  8. 
App.561X  whereupon  petitioner  applied  for  and 
obtained  ft  writ  of  cenlorarl  from  this  coort. 


Mmn.  O.  M.  Barber,  Walter  H. 
Saalth,  Fnuik  H.  Hard,  aod  JamM  B, 
Southard  fM  James  Leonon. 

Mr.  Oeiwse  C.  Orewe,  by  special  kave, 
for  Lake  8h<aeAHldil|aB  Southern  BaUw^ 
Company. 

Ills 


THB  UvmD  BftxTU.  Oot.  Ttaai, 

Ur.  Justice  Brown  delivered  the  opinloa 
of  the  court: 

The  only  question  which  can  properly  be 
raised  upon  this  writ  is  whether  the  circuit 
court  exceeded  its  jorlsdlctkm  In  holding  the 
petitioner  for  a  contempt  and  la  Imposing 
upon  him  a  fine  therefor.  We  are  not  at  lib- 
erty to  cootider  the  testimony,  or  to  Inquire 
whether  the  facts,  as  they  app^red  upon  the 
hearing,  justified  the  action  of  the  circuit 
court.  It  is  only  upon  the  theory  that  the 
{MTooecdlogs  and  Judgment  of  Uie  court  were 
anilities  that  we  are  authorized  to  reverse  Its 
aodoo.  It  has  been  too  frequently  decided 
to  be  BOW  open  to  question,  that  a  writ  of 
habeas  ccHrpus  cannot  be  made  use  of  to  per- 
form the  functions  of  a  writ  of  error  or  an  ap- 
peal. i&B  parts  Ktarneji,  90  U.  8.  7  Wheat. 
88.  48  [5:891,  8921;  Ex  parU  Terry,  128  U.  B. 
SR9  [8-^:4051;  Bx  parU  Cuddy,  181  U.  S.  WO 
[83:  164];  JB»  porta  SieUen,  131  U.  &  ITC 
[88: 118];  B»  parU  Tglm'.  l48  U.  B.  107 
[87:  0»o1;  UMttdaiatmf.  FridttM.  168  IT.  & 
48  [88:  Ml]. 

Acting  upon  this  theory,  the  petitioner  claims 
that  the  circuit  court  exceeded  Its  jurisdiction 
in  adjudging  him  guilty  of  contempt,  for  the 
reason  that  It  had  no  jurisdiction  of  the  origi- 
nal blU,  because  one  of  the  defendanta  to  uaA 
bill  was  a  dtlaen  of  the  same  state  with  the 
complainant;  because  petitioner  was  not  a 
party  to  the  salt  and  was  never  served  with  a 
subpmna  or  the  injunction;  and,  finally,  be- 
cause It  was  beyond  the  jurisdiction  of  a  court 
of  equity  to  compd  the  perfonnaoce  of  a  per- 
sonal contract  for  service. 

1.  The  original  bill  averred  the  complainant 
—the  Toledo,  Ann  Arbor,  ft  Horth  HIdiigaa 
Railway  Company— to  be  a  cwporatlon  and 
citizen  of  the  state  of  Michigan,  and  the  sev- 
eral railway  companies  defendant  to  be  citizens 
either  of  Pennsylvania  or  Ohio;  and  there  is 
nothing  in  therecordof  *that  case  toshow[S53 
thisavennentwasnottruef  Itoolyappearsthat 
to  be  otherwise  by  an  allegalloa  m  the  petition 
for  the  habeas  corpus;  and  the  questkn  at 
once  arises  whether,  where  the  requisite  dtl- 
senshlp  appears  upon  the  face  of  the  bill,  the 
jurisdiction  of  the  court  can  be  attacked  by  vwU 
dence  dshon  the  record  In  a  collateral  pro- 
ceeding by  (Hw  who  was  not  a  party  to  the  oUL 
We  know  of  no  authori^  for  atich  action. 
The  general  rule  la  that  parttea  to  collateral 
proceedings  are  bound  by  the  jurisdictional 
averments  in  the  record,  and  will  oot  be  per- 
mitted to  dispute  them  except  so  far  as  they 
may  have  contained  a  false  recital  with  respect 
to  such  parties.  Doubtless  the  averments  with 
regard  to  citizenship  might  have  been  directly 
attacked  by  anyone  who  was  a  party  to  th^ 
suit.  Bat  this  cannot  be  done  upon  habeaa 
corpus.  MwhaiU  v.  M,  88  U.  8.  81  WalL 
898  [22:  520]:  Httdton  v.  Oumtitr,  10  U.  B.  8 
Crnnch.  281  [8:  224];  MeOormiek  v.  Suttitant, 
28  U.  S.  10  Wheat.  192,  199  [6  :  800,  8031; 
Thompnon  v.  Tobnis,  27  U.  B.  2  Pet.  1S7  [7: 
8S11;  Ex  pari*  Waiktnt,  88  U.  S.  8  PeL  IM 
[7:  6S0];  Qrigwm  v.  Aider,  48  U.  &  8  How. 
819  ril:  288]:  UniUdBtatm  v.  Arr^dondo,  U 
U.  S.  6  Pet  691.  709  [8:  547,  6641;  Florentine 
V.  Barton,  00  U.  Sl  8  Wall.  810  [17: 7831;  Gbm- 
KMfc  v.  Omtfbrvf,  70  U  & •  Wall  886  [18:84]: 
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.ZJyojMlan  t.  Nmo  York,  S  N.  Y.  484;  Jaekaon 
T.  CV(«fff<MKif.  18  Wend.  588;  Betta.v.  Bagley. 
IS  Pick.  573;  Fither  t.  AumU,  S  Leigb.  110. 
181.  88  Am.  Dec.  227;  ZlMoeff  T.  .^]>pfv<i'«>  Vi% 
TT.  S.  8S7  [S8:  4631. 

Irrespective  of  ihli,  however,  we  think  the 
bill  exhibited  a  case  ulslng  under  the  ConBti- 
tution  and  laws  of  the  United  States,  as  it  ap- 
pears to  have  been  brought  solely  to  enforce  a 
compliance  with  the  provisions  of  the  Inter- 
state commerce  act  of  1887,  and  to  compel  the 
defendants  to  comply  with  such  act,  by  offer- 
isff  proper  and  reasonable  facilities  for  the  in- 
terchange of  traffic  with  complainant,  and  en- 
jewing  them  from  refualng  to  recdve  from 
complainant,  for  transportation  over  their 
lines,  any  car  which  might  be  tendered  them. 
It  has  been  frequently  held  by  this  court  that 
«  caee  arises  under  the  ConstitutioD  and  laws 
of  the  United  States  whenever  the  party 
plaintUf  aeu  up  a  right  to  which  he  is  entitled 
under  such  laws,  which  the  parties  defendant 
deny  to  him,  and  the  correct  decision  of  the 
case  depends  upon  the  construction  of  such 
laws.    As  was  said  in  Ttnnemt  v.  Davia,  100 
»54J  U.  S.  257.  364  [26:  648,  661]:  •"Cases 
•rising  under  the  laws  of  the  trnited  States  are 
■uch  as  grow  out  of  the  legislation  of  Congress, 
whether  they  constitute  ue  right  or  privilege, 
or  claim  or  protection,  or  defense  of  the  party, 
In  whole  or  in  part,  by  whom  tbey  are  as- 
serted."  See  also  Sta/nn  v.  New  York,  116  U. 
8.  257  [29:  8901;  Kaiua*  P.  R.  Co.  v.  Atehiton, 
T.  AS.  r.  B.  Co.  113  U.  S.  414[28:7941;  Ama 
V.  KanBoa,  Johnston,  111  U.  S.  462  [38:  487]; 
Nea  Orteatu,  M.       T.  S,  Cb.  T.  J»«nM^p«, 
102  U.  8. 186  [26:  96}. 

•  2.  "Die  facta  that  petitioner  was  not  a  party 
to  anch  nit,  nor  served  with  process  of  sub- 
poana,  nor  had  notice  of  the  application  made 
mr  the  complainant  for  the  mandatory  injunc- 
tfon,  nor  was  served  by  the  ofScers  of  the  court 
with  such  injunction,  are  immaterial,  so  long 
as  it  was  made  to  appear  that  he  had  notice  of 
the  iscning  of  an  injunction  by  the  court.  To 
render  i  perKon  amenable  to  an  Injunction  it 
is  neither  necessary  that  he  should  have  been 
a  party  to  the  suit  in  which  the  Injunction  was 
issued,  nor  to  have  been  actually  served  with 
a  copy  of  it,  so  long  as  be  appears  to  have  bad 
actual  notice.  High,  lo  j.  %  1444;  Mead  v.  Jior- 
n$.  31  Wis.  813;  WeUttteg  v.  Morningtan,  U 
Beav.  181. 

Oonoediog  the  question  whether  he  bad  such 
notice  in  this  case  to  be  open  to  review  here, 
we  are  of  opinion  that  upon  the  facts  appear- 
ing in  this  record  this  question  must  be  an- 
swered, as  it  was  answered  in  the  court  below, 
in  the  affirmative.  The  testimony  upon  this 
point  la  fully  set  forth  in  the  opinion  of  the 
circuit  court  (64  SM.  Bep.  746,  767  [19  L.  R 
A.  8S5.  S  Inters.  Com.  Rep.  64S]).  and  It  es 
tablisIiM  beyond  all  controversy  that  Lennon 
had  notice  and  knowledge  of  toe  Injunction. 

It  appears  that.  Immediately  after  the  in- 
junction order  was  granted  and  served  upon 
the  Lake  Shore  Company,  the  company  had 
eoples  of  the  order  printed,  and  attached 
thereto  a  notice,  signed  by  its  superintendent, 
calling  the  attention  of  employees  bo  the  in 
juacuon;  that  printed  copies  of  the  Injiinciinn 
and  notice  were  posted  on  all  the  bulletin 
boards  at  ronndhousea  where  engineers  took 
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their  enginM.  and  that  It  was  the  dntf  of  engi- 
neers to  examine  all  notices  so  posted  before 
starting  on  their  runs.  That  on  the  morning  of 
the  IStb  of  March,  Lennon  was  upon  his  enelne 
at  Alexis,  'making  a  run  with  his  trafnr655 
from  Monroe  to  Toledo;  that  on  his  arrival  at 
Alexis,  and  before  he  refused  to  receive  and 
haul  tbe  Ann  Arbor  car,  Mr.  Chiltcote,  an 
agent  of  the  Lake  Shore  Company,  handed  to 
him  (Lennon)  a  printed  copy  of  said  injimcilon 
order,  and  the  notice  signed  by  the  general  su- 
perintendent, and  he  received  and  examined 
them. 

Mr.  Ohlllcote  sa^s;  "I  handed  him  these 
papers  and  he  said  he  had  seen  the  order; 
that  it  was  posted  somewhere;  I  think  at  tbe 
roundhouse,  I  think  at  Detroit.  I  wouldn't 
say  positive  as  to  that;  but  be  said  be  had 
seen  a  copy  of  it.  ...  I  simply  banded  it  to 
him.  and  be  said.  *  We  understand  tbe  order,* 
or  '  We  have  seen  the  order,'  or  words  to  that 
effect.*'  Ohlllcote  further  says:  "  He  stated 
when  I  banded  him  the  ordw,  beftne  he  read 
it,  that  he  understood  It." 

Mr.  Eeegan  testified  that  he  was  present 
when  the  copy  of  tbe  order  was  handed  to 
Lennon,  and  that  he  said,  "  1  have  seen  it  be- 
fore." This  occurred  about  10  o'clock  a.  m.. 
and  Lennon,  after  having  the  copy  of  the  or- 
der delivered  to  him  and  admitting  that  be 
had  seen  it  before  and  understood  It,  refused 
to  receive  tbe  Ann  Arbor  car  until  after  2:80 
p.  H.  when  he  received  a  telegram  from  Mr. 
Watson,  an  oflScer  of  the  Brotherhood  of  Lo- 
comotive Engineers,  saying,  "Tou  can  come 
aloDg  and  handle  Ann  Arbor  cars,"  and  he  then 
at  once  proceeded  with  his  train  to  Toledo,  i«- 
ceiving  and  hauling  the  Ann  Arbor  car. 

8.  To  the  objection  that  It  was  beyond  the 
jurisdiction  of  a  court  of  equity  to  compel  tbe 
performance  of  a  personal  coatract  for  serv- 
ice, and  to  Interfere  by  mandatory  iolunc- 
tloo  with  petitioner's  contract  with  tbe  railway 
company,  it  Is  sufficient  to  say  that  nothing 
of  the  kind  was  attempted.  The  petitioner, 
as  one  of  the  employees  of  tJie  Lake  Shore 
railway,  was  enjoined  from  refusing  to  ex- 
tend to  the  Aon  Arbor  railway  such  facilities 
for  tbe  interchange  of  traffic  on  inierstate 
commerce  business  between  such  rail  v*ay8  as 
were  enjoyed  by  other  companies,  and  from 
fusing  to  receive  from  the  Ann  Arbor  Compa- 
ny cars  billed  from  points  In  one  state  to  points 
in  other  state*.  Noattempt  was  made  to  inter- 
fere  with  'petitioner's contract  with  bis  [566 
own  company,  or  to  compel  a  continuauce  of 
his  service  in  such  company.  There  could 
be  no  doubt  of  the  power  of  tbe  court  to  grant 
this  injunction,  which  bore  solely  upon  the 
relations  of  the  railway  compaules- to  each 
other.  It  was  alleged  In  the  bill  to  have  been 
a  part  of  tbe  regular  business  of  the  de- 
fendant roads  to  interchange  traffic  with  tin 
Ann  Arbor  road,  and  the  injunction  mm 
sought  to  prevent  an  arbitrary  dlscontinuanca 
of  this  custom.  Perhaps,  to  a  certain  extent, 
the  injunction  may  be  termed  mandatory,  al- 
though its  object  was  to  continue  tbe  existing 
state  of  things,  and  to  prevent  an  arbitrary 
breaking  off  of  the  current  business  connec* 
tions  between  the  roads.  But  it  was  clearly 
not  beyond  the  power  of  a  court  of  equity, 
which  la  not  always  limited  to  the  restraint 
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of  ft  contcmplnted  or  threatened  ictfoo,  bat 
may  even  n-qiilre  afflrmatlve  actloD,  where 
ihe  circiim>tHnce8  of  the  case  demand  It. 
It'MnMn  T.  L&rd  Byron,  1  Bro.  O.  C.  687; 
JJerrrp  r.  SmUh,  1  Kay  &  J.  889  ;  BeadA 
T.  Perry.  L.  R.  8  Eq.  485;  Whifecar  v.  JftcA- 
enor,  87  N.  J.  Eq.  60:  Brooma  t.  New  York  A 
N.  J.  Ttltph.  Oa.  43  N.  J.  Bq.  141. 

It  appean  from  the  testtmonj  In  this  case 
that  LennoD  was  od  his  ran  as  engineer  from 
Detroit,  Hlrhlgan,  to  Air  Line  Junction,  near 
Tiiledo,  with  a  train  of  forty  fire  can.  HsT- 
ing  reached  an  intermediate  station  called 
Alexis,  he  was  ordered  to  take  on  m  empty 
car  from  the  Ann  Artm  rond.  Be  refuiea 
to  take  the  car  Into  the  train  and  held  the 
train  there  for  flve  hours,  and  then  proceeded 
on  his  run  after  receiving  a  despatch  from  the 
rhairman  of  a  committee  of  (be  Engineer 
Brotherhood  instructing  htm  to  "  come  along 
and  handle  Ann  Arhor  cara."  When  ha  first 
recdTed  the  order  at  Alexia  to  take  the  Ann 
Arbor  ear  he  refused,  and  said  "I  quit."  but 
afterwards  agreed  with  the  superintendent  of 
thedivldon  to  take  the  train  to  its  destination 
If  the  order  to  uke  the  boycotted  car  was 
countermanded.  Though  be  claimetl  to  have 
quit  at  Alexis  at  about  10  o'clock  he  brought 
his  train  to  its  destination,  and  when  told 
what  his  next  ran  would  be  gave  no  notloe 
of  having  quit  or  loteBdlng  to  quit. 

It  Is  not  necesaary  foras  to  decide  whether 
A57]sn  engineer  may  'suddenly  and  without 
nuilrequittbe  service  of  a  railway  company  at 
an  inlt-rmedlate  station  or  between  stations, 
tboufih  cases  mny  be  easily  imsslned  where 
a  sudden  abandonment  of  a  trainload  of  pas- 
•enoers  In  an  unfrequented  spot  mi^t  Im- 
peril their  safety  and  even  tb«r  Uvea.  It  is 
•ufflcient,  in  the  present  case,  to  observe  that 
the  court  found,  upon  the  teetlmnny,  that 
tbe  petitioner  did  not  quitin  good  faith  In  the 
morniug.  but  Intended  to  continue  in  the 
Gomimny's  service,  and  that  his  conduct  was 
ft  trick  and  device  to  avoid  obeying  the 
der  of  the  court. 

The  finding  of  Um  eoart  fn  this  partleular 
Is  not  open  to  review,  and  hence  the  qneatlon 
wfaelfaer  the  court  has  power  to  compel  the  per- 
forniance  of  a  personal  contract  for  service  docs 
not  arise.  It  was  a  question  for  the  court  to 
determine  whether  the  pe^tioner's  action  In 
delaying  the  train  five  hours  at  Alexis  was 
taken  in  pursuance  of  a  determination  to 
abandon  the  service  of  the  oompsny,  or  for 
the  purpiise  of  disoheylng  the  lawful  Injonc- 
tinn  of  the  court  The  finding  of  the  court 
was  against  the  petitioner  upon  that  point. 

TTure  won  no  wrror  in  the  judgment  ef  (K» 
Gntrt  tf  -Afptal*,  and  tl  lis  HUr^m  ^firmad. 
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OmZENS*  STREET  RAILROAD  COH- 

pAirr. 


(8ae  &  a  Baportaesed.  Wt-m 

Federal  quatton — ttatuU,  wAsn  reirotpeetiDe — 
ettopptl — eontideration — aeeeptanee  of  fran- 
t^im — amtent^  managtr-  aeeeptanee  ^«r- 
tUnanet — rat^/uattM  —  flMt^wt  laiA  altwC 
ra%troad, 

L  A  datm  br  a  eoipoiatlon  to  Rood  fUth  tbattt 
has  a  oontraet  with  a  etty,  wfaieh  the  latter  has  au 
tempted  to  Impair  1^  a  ffiimt  to  anotber  eorpoM- 
Noa,  Is  sufiolent  to  xlve  Jurlsdtotlon  to  a  olrealt 
court  of  tbe  United  States  of  a  suit  to  enjoin  ttae 
lattar  eorporathm  Crom  InterferlDg  wtth  tto 
rlirbia  of  tba  former,  althoiiRh  both  partlas  ai* 
eorpomtloaa  and  olttsBna  of  thesBBS  smte. 

%,  A  statute  should  not  be  eonstraed  to  set 
trospeotlvelr  <v  to  afloat  oontraets  entered  tote 
prior  to  Its  passage,  unless  Ita  lanyuaire  be  so 
clear  u  to  admit  of  no  other  oonstructlon. 

8.  A  oftr  is  estopped  to  assert  thatan  ordinaooe  ex- 
tending the  franotilM  Of  a  street>rallwsr  oo»- 
pany  Is  Invalid  for  want  of  oonsldcration,  as 
aeaiost  boodboMers  who  bare  in  tood  faith  to- 
yjntedcbelrnioDertntbebonaiof  the  eompaair 
TClrtov  upon  the  valMltT  of  the  ocdtnanosh 

4,  ite  ooottoned  operatton  ofa  street  tallroad  Isa 
suSelentoonsldenrtlim  Cor  the  extension  of  tta 
Cranohise. 

&.  No  formal  raolutloa  of  aooeptaooe  of  the  ex- 
teosion  of  a  fraBotatseoI  astreet-rallwajem- 
panj  la  neoeswrr  If  tbere  Is  an  actual  pmotteal 
acoeptanoe  or  action  wbloh  wonM  be  expUoable 
only  In  case  of  the  acceptanoa. 

lb  A  oonseot  br  tfae  manaxer  of  a  stieet-inllwar 
eod'panr  to  an  ordlnanos  modlfjrlnx  the  prov^ 
■ion  wbloh  he  sought  to  have  madetv  an  amentf- 
.  moot  to  the  ordlnanoe  tranttoe  the  oompanT^ 
fiancblse  obvlatea  the  nsemslty  of  a  snbsequeiiS 
aooeptanoe  of  the  new  otdhmnce  br  fiw  ewpora- 
tloa. 

1^  Tbaaooaptaneaof  anonUnaooe  exteodioxthe 
f  ranohiss  of  a  streeurallmg  company  may  be 
presumed  from  tbe  faota  ttaal  the  amendment  Is 
beneficial  to  ttie  oorpoimuon.  and  tlwt  tt  IsmeJ 
bonds  talUnx  due  at  tbe  expliatloa  of  the 
larxed  franchise. 

a.  A  fltstuts  allowing  elties  to  permit  the  use  of 
eJectrloicr  on  meet  nllways  taHfiea  a  prevlona 
oonsent  br  a  ol^  to  the  use  of  suob  power,  on  tbe 
faltb  of  wbloh  large  expenditures  have  bean  in- 
ourred. 

•l  a  oontraot  br  a  oUr  «ltb  a  nHwarcompany 
'  glvinxltpermtmlon  to  lay  Us  tncka  for  stieet* 
'  railwar  Hoes  through  streets  oeeupled  the 
lines  of  another  oompanr  under  a  pievlous  no- 
expired  ooDtract  with  tbe  dt;  Is  Invalid  so  far  aa 
itlnterteres  with  tlie  lattereompanytotheooa- 
atrnotlon,  operation,  and  maintenance  cC  Ita 
■treatcar  Qstem. 

[No.  S14.] 

Argued  Mareh  16, 17, 1897.   Decided  April  19, 

1897. 

Vtyrm.—Atto  eoneurrMit  fmitdlMomvfelaU  and 
VniUd8taimeourt*4u  toterrUom  ami  «fMiMS.aBe 
note  to  ITnlted  States  v.  Bevans,  «:  ML 

^towhotlauM  ors  void  at  InvMifrlng  sMffotlo* 
ef  oontraets,  see  note  to  Fletcher  v.  Peck.  8:  US. 

.As  to  retrMSMsHes  Jtattf  St,  Hhsn  eoUd,  see  note  to 
Otoe  Oounlr  T.  B^wln.  K  OL 
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APPEAL  from  a  decree  of  the  Circalt 
Court  of  the  United  States  for  the  District 
oC  Indiana  forever  eDjoiniDg  the  defendant, 
«lke  City  Railway  Company,  from  diaturbiofr 
Cftu  complainant,  the  Citizens'  Street  Railroad 
^^mpany,  in  the  construction,  openilion,  and 
-naaintenance  of  its  slreet-car  system  in  the  city 
of  Indianapolis,  and  declaring  a  contract  and 
ordinance  to  be  void,  etc.  Affirmed. 

See  same  case  below,  66  Fed.  Rep.  746.  6i 
Ved.  Rep.  647. 

Statement  by  Hr.  Justice  Browni 

This  was  a  bill  In  equity  by  the  Citizens' 
Street  Railroad  Company  to  enjoin  the  appel- 
luit  from  interrupting  or  disturbing  com- 
plainant In  the  construction,  operation,  and 
maintenance  of  Its  street  car  system  in  the  city 
of  Indisnapolis.  and  for  the  establishment  of 
complainant's  richts  and  the  quieting  of  its 
title  10  that  conneeilon. 

'Die  facts  of  the  case  are  substantially  as  fol- 
S59]  lows:  In  1861,  ''the  general  assembly  of 
the  state  of  Indiana  passed  an  act  authorizing 
incorpoiation  of  street  railway  companies,  the 
Sd  flection  of  which  act  provided  that  the 
■tof^bolders  In  such  companies,  and  their  suc- 
cessors, should  be  "a  body  politic  and  corporate 
in  perpetvitp,  by  the  name  stated  in  the  aracles 
of  association;"  and  the  lltband  18th  sectbos 
of  which  were  as  follows: 

"Sic.  11.  This  act  may  be  amended  or 
lepenled  at  the  discretion  of  the  legislature. 

"Sec  18.  Nothing  in  this  act  eontaloed  shall 
be  so  construed  as  to  take  away  from  the  com- 
mon councfls  of  Incorporated  citfea  the  ezclu- 
dve  powers  now  exercised  over  the  streets, 
highways,  alleys,  and  bridges  witbin  the  cor- 
porate limits  of  such  cities;  and  all  street-rail- 
road companies  which  may  be  organized  under 
the  provisions  of  this  act  shall  first  obtain  the 
consent  of  such  common  council  to  the  loca- 
tion, survey,  and  construction  of  any  street 
Tallroad,  through  or  across  the  public  streets  of 
any  city  before  the  construction  of  the  same 
shall  be  commenced." 

Pursuant  to  this  act,  the  Citizens*  Street 
Railway  Company  was  organized  January  15, 
1864,  and  on  January  18, 1894,  the  common 
council  of  Indianapolis  passed  an  ordinance, 
the  1st,  8d,  and  16th  sections  of  which  con- 
tained the  following: 

"E^  1.  Bfit  ordatfud  by  the  eommon  eoun- 
eHof  the  city  of  Indtanemolit,  That  under  and 
by  virtue  of  an  act  of  the  general  assembly  of 
state  of  Indiana,  entitled,  'An  Act  to  Pro- 
Tide  for  the  Incorporation  of  Street  Railroad 
Companies,'  approved  June  4,  1861;  and  by 
virtue  of  the  powers  and  authority  of  the 
common  conncfl  otherwise  by  law  vested,  con- 
sent, permission,  and  authority  are  hereby 
given,  granted,  and  duly  vested  unto  thecom- 
paoy  organized  with  R.  B.  Catherwood  as 
president,  a  body  politic  and  corporate  by  the 
name  of  the  Citizens'  Street  Railway  Company 
of  lodlaospollB.  and  their  successors,  to  lay  a 
single  or  double  track  for  passenger  railway 
lines,  with  all  the  necessary  and  convenient 
tracks  for  turnnuts,  side  tracks,  and  switches, 
in,  upon,  and  along  the  course  of  the  streets 
and  alleys  of  the  diy  of  Indianapolis  herein- 
before mentioned;  and  to  keep,  maintain,  use, 
fi60]  *and  operate  thereon  railway  cars  and 
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carriages  In  the  manner  and  for  the  time  and 
upon  the  conditions  hereinafter  prescribed." 

"Sec.  8.  The  cars  to  be  used  oo  such 
tracks  shall  be  opnated  with  animal  power 
only." 

"Sec.  16.  The  right  to  operate  said  railway 
shall  extend  to  the  full  time  of  thirty  years 
from  the  passage  hereof:  and  the  said  city  of 
Indianapolis  shall  not,  during  all  the  time  to 
which  the  privileges  hereby  granted  to  eaid 
company  shall  extend,  grant  to  or  confer  upon 
any  person  or  corporation  any  privilege  which 
will  impair  or  destroy  the  rights  and  privileges 
herein  granted  to  the  said  company." 

The  3d  section  of  this  ordinance  named  cer- 
tain streets  upon  which  the  company  was  au- 
thorized to  lay  its  tracks,  and  in  the  following 
year  (1865)  a  supplemental  ordinance  was 
passed  giving  totlie  company  the  right  to  layits 
tracks  upon  all  the  streets  or  roads  within  the 
corporate  limits  of  the  city,  and  providing,  In 
§  4,  "that  in  laying,  constructing,  and  operat- 
ing" the  same,  the  company  should  be  gov- 
erned by  the  provisions  of  the  ordinance  of 
January  18. 1864. 

The  Citizens*  Street  Ralluay  Company  con* 
structed  and  operated  its  plant  until  April  88. 
1888.  when  It  was  sold  and  conveyed  to  the 
complainant,  the  Citizens*  Street  Rallnxui 
Company. 

On  April  7, 1880,  the  common  council  passed 
another  ordinance  supplemental  to  thiit  of 
1864,  providing  that  %  15  of  that  ordinance 
should  be  amended  so  as  "to  read  thirty-seveo 
years,  where  the  same  now  reads  thirty." 

On  April  28,  1888,  an  ordinance  was  passed 
approving  the  sale  and  transfer  of  the  railway 
company  to  the  railroad  company,  and  on  De- 
cember 18,  1S89,  a  further  ordinance  waa 
passed,  supplementary  to  that  of  January  18, 
1864,  authorizing  the  use  of  electric  power, 
and  providing  the  manner  In  which  it  should 
be  applied.  This  ordinance  was  formally 
accepted  by  the  railroad  company  on  January 
4,  1890.  The  company  thereupon  proceeded 
at  very  great  expense  to  build  a  power  bouso 
and  change  iu  plant  to  an  electric  system. 

In  1898  a  dispute  arose  between  the  board 
of  pulilic  works  *of  the  city  and  the  [561 
president  and  directors  of  the  complainant  over 
the  question  whether  complainant's  franchise 
would  expire  on  January  18, 1894,  thirty  years 
from  its  dat& 

On  February  6,  1898.  a  further  ordinance 
was  passed  declaring  it  to  be  unlawful  for  any 
persoa  or  corporation  to  cut  or  dig  into  a  paved 
street  wlthont  first  obtaining  from  the  board 
of  public  works  a  written  permit  so  to  do. 

On  April  24.  1898,  pursuant  to  an  act  of  the 
general  assembly  of  the  state,  quoted  In  the 
opinion,  the  city,  through  Its  board  of  public 
works,  entered  into  a  contract  with  tbe  de- 
fendHnt, — the  Citv  Railway  Company, — giving 
it  permission  to  lay  its  tracks  for  street-rail- 
way lines  to  be  operated  by  electricity  or  other 
improved  power,  through  a  targe  number  of 
streets,  most  of  which  were  already  occupied 
by  the  lines  of  the  complainant  company. 
This  contract  was  approved  upon  the  same  day- 
by  the  common  council,  and  was  accepted  by 
the  defendant. 

The  bill  averred  that  it  was  Impossible  that 
electric  cars,  other  than  complainant's,  could 
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be  operated  on  such  atreeta  without  their  proc* 
tica)  destruction  as  thoroughfares  for  public 
travel.  It  further  aet  forth  certain  acts  on  the 
part  of  the  city,  which  are  alleged  to  be  part 
of  a  plan  of  the  city  authorities,  In  combina- 
Ifon  with  the  defendant,  to  prevent  it  from 
making  eztcnslonaand  fmproTementa  and  from 
opemting  its  lines  of  railway;  and  that  they, 
the  city  and  the  defendants,  were  asserting  the 
right  of  the  city  to  disregard  and  set  aside  by 
the  exercise  of  thelegtslatiTepowerconferred 
upon  its  commnn  couDcil  by  the  legislature  of 
the  state  In  the  charter  of  1801.  a  contract 
duly  entered  into  and  existing  between  the 
state  and  the  complainant  under  Its  charter, 
and  between  the  city  and  complainant,  thereby 
seeking  to  impair,  annul,  and  destroy  the  obli- 
gation of  such  contracla  In  violation  of  the 
Consiitutlon  of  the  United  States.  This  bill 
was  filed  on  May  11,  1893,  within  a  month 
after  the  contract  and  ordinance  of  April  24. 

A  motion  was  made  to  dtamiss  the  bill  upon 
the  ground  of  the  want  of  jurisdiction  in  the 
circultcourt,  which  was  denied.  56  Fed.  Rep. 
74A.  The  bill  was  subsequently  amended,  and 
S02]  *the  case  being  put  at  issue  upon  an  an- 
■wer  and  replication,  came  on  to  be  beard  upon 
the  pleadings  and  proofs,  and  resulted  In  a  de- 
cree, In  accordance  with  the  prayer  of  the  bill 
and  tlie  opinion  of  the  presiding  judge,  forever 
enjoining  the  defendant  from  disturbing  the 
coinplHinant  in  the  enjoyment  of  its  rignls  to 
the  streets,  occupied  by  it  at  the  time  of  the 
commencement  of  the  snll.  and  declaring  the 
contract  and  ordinance  of  April  24, 1893,  to  be 
void.  In  BO  far  aa  they  attempted  to  confer 
upon  the  defendant  company  any  right  to  the 
atret'ls  occupied  by  the  compminsntat  the  com- 
mencement of  the  suit.  64  Fed.  Rep.  647. 
From  this  decree  an  appeal  was  taken  to  this 
court. 

Mr.  Addison  O.  Harris  for  appellant 
ifesara.    Benjamin  Harrison*   P.  C. 

Knox.  W.  B.  U.  Milter,  F.  Winter,  and  John 

B.  £Utm  fox  appellee. 

Mr.  J  uatice  Brown  delivered  the  t^tnlon 

of  tbe  court: 

This  case  involves  tbe  right  of  the  Citizens' 
Street  Railroad  Company  of  Indianapolis  to 
ooerate  a  street  railroad  upon  the  streets  upon 
which  it  had  constructed  its  tracks  at  the  com- 
mencement of  this  suit,  as  well  as  the  validity 
of  a  certain  contract,  and  ordinance  ratifving 
the  same,  between  the  city  and  the  City  Rail- 
way Company,  Id  bo  far  as  the  city  attempted 
to  confer  upon  that  company  a  right  to  tay  its 
tracks  upon  the  streets  already  occupied  by 
tbe  complainant,  or  to  abridge  its  rights  In  the 
use  of  sucb  Bireels. 

1.  There  can  be  no  doubt  that  the  circuit 
court  had  jurisdiction  of  the  case,  notwith- 
standing tbe  fact  that  both  parties  are  corpo- 
rations and  citizens  of  the  state  of  Indiana. 
It  should  be  borne  In  mind  in  this  connec- 
tion that  jurisdiction  depended  upon  the  alte- 

S>tioni  of  ibe  bill,  and  not  upon  the  facts  as 
ey  subsequently  turned  out  to  be.  Tlie 
gravamen  of  the  bill  is  that,  under  the  act  of  the 
o03]  general  assembly  *of  1861,  and  the  ordl- 
naucea  of  January  18.  1864.  and  April  7, 1880, 
the  Citizeaa'  Railroad  Company  had  become 
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vested  with  certain  exclusive  rights  to  operate 
a  street  railway  In  the  city  of  lodianapolli, 
either  In  perpetuity  or  for  the  term  of  Uiirty 
years  or  thirty-seven  years,  which  the  idij  haA 
attempted  to  impair  by  entering  Into  a  con- 
tract with  tbe  City  Railway  Company  to  lay 
and  operate  a  railway  upon  the  same  streets. 

All  that  is  necessary  to  establish  the  juris- 
diction of  the  court  Is  to  show  that  the  com- 
plalnant  had.  or  claimed  in  good  faiih  to  have 
a  contract  with  the  city,  which  the  latter  hut 
attempted  to  impair.  Conceding  that  the 
legislature  of  the  state  alone  had  the  rl^t  to 
make  such  erant,  "it  may,"  as  was  observed  in 
Wright  V.  Mgte.  101  U.  8.  791.  794  [25:  981, 
922],  "exercise  its  authority  by  direct  legisla- 
tion, or  through  agencies  duly  established, 
baving  power  for  that  purpose.  The  grant, 
wben  made,  binds  the  public,  and  Isdlrectij 
or  iodtrectly  tbe  act  of  the  state.  The  ease- 
ment ia  a  legislative  grant,  whether  made  di- 
rectly by  the  legislature  itself  or  by  any  one 
of  its  properly  constituted  Instrumentalities. 
The  complainants  claim."  as  in  the  case  under 
consideration,  "they  havesucb  a  grant  through 
the  agency  of  the  inferior  court,  actlnc  under 
the  authority  of  tbe  legislature."  See  also 
Saginaw  Qamight  Oa.  t.  Saginaw,  28  Fed.  Rep. 
529;  We»ton  v.  Oharte»ion,  27  U.  8.  8Pat.4a 

i7:  486J;  New  OrUam  Waterw>rk»  Ck. 
liter;  115  U.  8.  674  [29:  525]. 
That  the  complainant  had  a  contract  with 
the  city  Is  entirely  clear.  It  was  so  held  faj 
the  Bupreme  court  of  Indiana  In  Wedtm 
Paving  db  8.<h.T.  OiUsetu'  Street  B.  Oo.  198 
Ind.  025  riO  L.  a  A.  770].  In  which  the  Ha- 
billty  of  the  company  for  certain  street  Inh 

Frovements  was  discussed  and  passed  upon, 
t  is  true  that,  by  g  11  of  the  original  act 
of  1861,  a  right  was  reserved  to  the  general 
assembly  to  amend  or  repeal  at  their  discre- 
tion the  act  authorizing  the  incorporation  of 
street  rAUwsy  companies;  tmt  that  was  a  right 
reserved  to  the  general  assembly  Itself  and 
was  never  delegated,  if  In  fact  It  could  be  dele- 
gated, to  the  common  council  of  the  city. 

That  the  city  did  attempt  to  Impair  this  coo- 
tract  by  the 'agreement  of  April  34, 1898,  [564 
with  the  City  Railway  Company,  and  itsordl- 
naDceraUfyingthesamcbequaflyclear.  TUt 
contract  was  entered  into  In  pursuance  of  a 
supposed  right  given  by  the  act  of  the  geners] 
assembly  oi  March  9, 1891,  known  as  the  City 
Charter,  the  S9th  section  of  which  enacted  that 
"tbe  board  of  public  works  shall  have  power 
...  to  authorize  and  empower  by  contract 
telephone,  telegrapb,  etectric-llght,  gas,  water, 
steam,  or  street-car,  or  railroad  companies  to 
use  an^  street,  alley,  or  other  public  place  la 
such  city;  .  .  .  provided,  that  such  contrscts 
shall,  in  all  cases,  be  submitted  by  said  board 
to  the  council  of  such  city,  and-approved  by 
them  by  ordinance  before  the  same  sbatl  take 
effect."  This  contract  and  ordinance  of  April 
24, 1893.  even  if  otherwise  valid,  cottld  not  be 
construed  to  interfere  with  tbe  rlghta  of  tbe 
complainant  to  occupy  the  streets  of  the  city 
under  the  act  of  1861,  and  the  ordinance  of 
January  18,  1864,  without  oomiag  In  cooQIct 
with  that  provision  of  the  Constitution  which 
forbitls  states  from  enacting  laws  Impairing 
tbe  obligation  of  contracts.  Whether  the 
state  had  or  had  not  Impaired  the  obIlgatl<m 
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of    lilts  eoDtract  was  oot  a  queBlIoD  which 
<:oul«l  be  properly  passed  upon,  od  a  motloa  lo 
-dismiss,  so  long  as  the  complniQant  ctslmed 
Si.8  MU  tbat  tt  had  that  effect,  and  such 
■<:lAtni  was  appareotly  made  Id  good  faith,  and 
vh-  OS  DOt  A  frivolous  one.   Ams  OrteanB  t.  Nete 
<Jrl^nit  Waterwtrkt  Co.  142  U.  &  70,  88  [85: 
4>^a.  946). 

f^ven  if  the  charter  were  held  to  have  ex- 
C>ircffl  on  January  18,  1894,— thirty  years  from 
-Ms  date,— it  would  not  have  oecessarlly  af- 
fected the  Jurisdiction  of  the  court  to  eoter- 
lAln  Ibis  hill,  since  It  was  filed  eight  months 
%>cf  ore  that  time,  although  It  might  have  af- 
fected the  right  of  the  complainant  to  a 
<le<*ree. 

Did  the  act  of  1891.  Itnown  as  the  new  char- 
ter, repeal  the  act  of  1861  authorizing  the  in- 
corporation of  railway  companies?— in  other 
■words  should  it  be  construed  as  an  exercise 
of  ilie  power,  reserved  to  the  state  in  the  11th 
«^ction  uf  the  act  of  1861,  to  amend  or  repeal 
'V.liatact  at  the  discretion  of  the  legislature? 

the  act  of  1891  practically  established  a 
new  system  and  vested  the  whole  power  of  the 
Jlcgislature  *over  street-rail  way  companies 
i  ■>  tbo  board  of  public  works  of  the  several  cities 
^bvrein  named,  subject  to  the  approval  of  the 
<sonimon  council  of  such  cities,  jwrhaps  it 
rnifbt  be  construed  to  repeal  the  former,  so 
far  as  there  was  a  conflict  between  the  two 
«i,ct8;  but  it  certainly  should  not  be  construed 
AO  act  retrospectively  or  to  affect  contracts  en- 
tered into  prior  to  Its  passage,  unless  its  lan- 
guage be  so  clear  as  to  admit  of  no  other  con- 
«tTuoiion.   Whileit  was  doubtless  Intended  to 
uiiiborize  the  board  of  public  works  of  the 
•oiiies  covered  by  the  act  to  contract  for  the 
use  of  I  heir  streets  by  railway  companies,  there 
■  8  nothing  from  which  can  be  inferred  a  power 
disturb  or  interfere  with  coutracts  already 
«xi«iiDg — Indeed,  it  is  highly  improbable  that 
ft  would  ever  have  delegaled  sach  a  power  to 
■a  subordinate  body.   There  is  always  a  pre- 
sumption that  statutes  are  intended  to  operate 
prospectively  only  (Shreteport  v.   C6l»,  129 
tJ.  S.  S9  [82:  580]),  and  we  see  nothing  in  this 
'Statute  to  rebut  such  presumption. 

2.  In  arguing  the  case  u[>on  the  merits,  com- 
plainant insisted  with  great  earnestness  that  in- 
ssmnch  as  the  act  of  1861,  providing  for  the 
incorporation  of  street-railway  companies,  had 
•declared,  in  %  2.  that  the  stockholders  In 
the  companies  organised  under  that  act,  and 
their  successors,  should  be  "a  body  politic 
and  corporate  in  perpetuity,  by  the  name 
stated  in  the  articles  of  auocuiUon,"  the  com- 
mon coundl  (tf  Indianapolis,  which  by  %  12 
must  have  given  its  consent  "to  the  location, 
survey,  and  construction"  of  any  street  rail- 
way before  the  construction  of  the  same  could 
^  commenced,  had  no  power  in  its  ordinance 
of  January  18.  1864,  to  limit  the  right  of  the 
-complainant  to  operate  its  railway  to  the  term 
of  thirty  years;  and  that  such  ordinance, 
though  valid  in  so  far  as  it  gave  consent  to 
bnildfand  operate  the  railway,  was  invalid  in 
w  far  as  It  attempted  to.  abridge  the  franchise 
granted  by  the  general  assembly,  which  existed 
ID  perpetuity.  We  do  not,  however,  find  it 
necessary  toexpress  an  opinion uponthis ques- 
tion, in  view  of  the  conclusion  we  have  reached 
upon  the  legality  of  the  ordinance  of  April  7, 
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1880,  amending  %  15  of  the  original  ordinance 
by  extending  complainant's  uanehise  from 
thirty  to  thirty-seven  years. 

*No  question  was  made  respectiiig  the[560 
validity  of  the  original  ordinance,  but  the 
amended  ordinance  of  April  7,  1^,  was  at- 
tacked, principally  upon  the  ground  of  a  want 
of  consideration  for  the  extension  of  the  fran- 
chise for  seven  years.  The  facts  connected  with 
this  amendment  were  substantially  as  follows: 
The  railway  being  moriciwed  for  $200,000,  in 
first-mortgage  bonds  and  $100,000  in  second- 
mortgage  bonds  at  7  per  cent  interest,  at  the 
time  of  the  purchase  by  the  railroad'company, 
the  company  was  desirous  of  paying  them  off, 
as  they  were  at  liberty  to  do  under  the  mort- 
gages, and  of  renewing  the  loan  in  one  mort- 
gage at  a  lower  rate  of  interest.  In  negotiating 
with  the  proposed  purchasers  of  the  oonds  it 
was  Insisted  that  ue  contract  with  the  city 
ought  to  be  extended,  as  tlie  proposed  new  is- 
sue of  bonds  would  run  beyond  the  time  fixed 
for  the  termination  of  the  contract  The  mana- 
ger of  the  road  thereupon  applied  to  the  com- 
mon council  for  an  orainance  amending  g  15 
of  the  original  ordinance,  by  making  it  read 
forty-five  years  instead  of  tafr^  yeats.  The 
committee  declined  toagreeto  this,  butrecom- 
mended  as  a  compromise  an  ordinance  fixing 
the  term  of  the  original  ordinance  at  thirty- 
seven  years  Instead  of  forty-five  years.  To 
this  the  company  finally  agreed.  Thereupon 
the  common  council  adoptw  the  ordinance  in 
qoestion. 

While  this  transaction  cannot  properly  be 
termed  a  legal  consideration  for  the  ordinance, 
since  the  negotiation  of  the  new  loan  was 
neither  a  benefit  to  Ibe  city  nor  a  detriment  to 
the  railway  company,  yet  we  think  that  the 
subsequent  negotiation  of  the  loan  operates 
against  the  city  by  way  of  estoppel.  All  that 
is  necessary  to  create  an  estoppel  in  pait  is  to 
show  that,  upon  the  faith  of  a  certain  action  « 
on  the  part  of  the  city,  which  it  had  power  to 
take,  the  company  Incurred  a  new  liability;  as, 
for  example,  by  the  negotiation  of  a  new  loan, 
and  the  issue  of  anew  bond  and  mortgage  to 
secure  the  same.  Under  such  circumstances, 
justice  to  the  bondholders,  who  have  in  good 
faith  Invested  their  mon^  in  reliance  upon 
the  validity  of  siudi  action,  demands  that  the 
city  shall  be  held  to  Its  contract,  notwithstand- 
ing there  may  have  been  origlnsJIy  no  consider- 
ation to  support  it.  The  consequences  of  a  dif- 
ferent*rullng  would  not  only  destroy  the[ 567 
creditof  the  company,  but  might  be  disastrous 
to  the  bondholders,  the  value  of  whose  invest 
ment  would  depend  very  largely  upon  the 
length  of  time  the  bonds  were  to  run,  Experi- 
ence shows  that  the  value  of  bonds  or  deben- 
tures depends,  not  only  upon  the  sufficiency  of 
the  security  and  the  rate  of  interest,  but  upon 
the  length  of  time  they  have  to  run  and  the 
certainty  that  they  will  not,  before  the  expira- 
tion of  such  time,  be  called  In  for  redemption. 

But  however  this  may  be.  It  seems  to  us 
that  the  continued  operaUon  of  the  road  may 
itself  be  regarded  a  sufficient  consideration  for 
the  extension  of  tlie  franchise.  This  extension 
was  not  a  mere  gratuity  or  bounty  within  the 
case  ot  Qrand  Lodge  F.  A  A.  Matont  v.  2fev> 
Orteam.  166  U.  S.  148  [ante.  548],  recently  de- 
cided, but  was  an  agreement  to  prolong  the 
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privilege  of  occupying  tbe  streets  of  the  city, 
10  coDsulemtion  Uut  the  company  sbould  con- 
tinue tbe  facilities  already  afforded  to  its  citi- 
zens. Tbe  original  ordinance  of  January  18, 
1664,  was  plainly  a  proposition  on  tbe  part  of 
the  city  to  grtiQl  to  the  company  the  use  of  its 
Btrcels  for  thirty  years,  in  consideration  thai 
tbe  company  lay  lu  tracks  and  operate  a  rail- 
way thereon  upon  oerlaln  cooditlona  pre- 
■OTbed  by  tbe  ordinance.  This  proposition, 
when  accepted  by  the  company  and  the  road 
Indlt  and  operated  as  specified,  became  a  con- 
tract which  tbe  state  was  not  at  liberty  to  Im- 
pair daring  Its  continuance;  but  if,  at  the  ex- 
piration of  tiw  thlr^  years,  the  road  had  been 
sold  to  another  companT,  and  that  company 
had  applied  for  and  omained  from  the  com- 
mon council  a  franchise  to  occupy  Its  streets 
for  another  period,  it  seems  to  tie  clear  that 
such  acontract  would  need  no  other  consider. 
atloD  to  support  It  than  tbe  continued  opera- 
tion of  the  road  under  such  conditions  as  tbe 
diy  chose  to  Impose.  But  this  Is  practically 
mch  a  case,  since  It  nukes  no  dlSereooe  in 
principle  whether  the  road  passes  into  the 
hands  of  a  new  company  or  Is  retdned  by  the 
old  one,  or  whether  the  eitenslon  Is  granted 
at  the  time  of  or  before  the  original  francblse 
expired.  In  either  case  theconsideratlon,  vu., 
tbe  continued  operation  of  tbe  road.isthessme. 
If,  Instead  of  extending  tbe  original  ordlnaoce, 
this  ordinance  had  beien  surrendered  by  the 
fi68J*company.  and  a  new  one  had  been  en- 
acted by  which  the  franchise  was  extended,  it 
would  hardly  be  contended  that  the  continued 
operstlon  of  the  road  would  not  be  a  sufficient 
condderatlon  for  the  new  ordinance.  This 
was,  in  reality,  part  of  the  cooslderatloo  upon 
which  the  orlglDal  fraochise  was  granted,  and 
is,  we  think,  a  valuable  consideration  within 
the  meaning  of  the  law,  and  sufficient  to  sup- 
port tbe  exteosion. 
This  ordinance  Is  also  attacked  upon  the 

Sound  that  It  was  never  formally  accepted  by 
e  company.  There  Is  really  notblng  In  this 
contention.  No  formal  resolution  of  accept- 
ance is  necessary  In  any  case.  If  tbe  facts  show 
an  actual,  practical  acceptance  bv  the  com- 

Eany,  or  action  which  would  be  only  explica- 
le  In  case  the  amendment  were  accepted. 
There  are  two  circumstances  In  this  case,  either 
of  wbldi  is  sufficient  to  constitute  an  accept- 
ance. 

Mr.  Jobnsra,  the  manager  of  the  road,  who 
desired  the  extension  of  tbe  charter,  applied 
for  an  amendment  making  tbe  orlgtoal  ^  IB 
read  forty-five  years  Instewlof  thirty  years, 
and  In  that  connection  says:  "After  a  good 
deal  of  argument  I  was  finally  forced  to  con- 
cede to  the  wishes  of  the  committee,  and  they 
recommended  to  the  coundl  an  ordinance 
making  It  read  'thirty-seven  years,*  Instead  of 
the  'fOTty-flve*  we  applied  for.  This  ordinance 
we  consented  to  In  committee,  and  afterwards 
agreed  to  with  the  council,  as  the  best  we  could 
do'under  the  clrcnmrtanoes."  This  was  suffi- 
cient, as  It  Is  universally  held  that  a  pievions 
request  for  an  ordinance  obviates  the  necessity 
of  a  subsequent  acceptance.  Atlanta  v.  Oate 
VUg  Qadight  Co.  71  Ga.  t06;  IlUnoii  River  B. 
Co.  V.  ZirmntT,  30  III.  964;  Xtneofn  <£  K.  Bank 
V.  Hiehard»on,\  Ha  79  110  Am.  Dec.  84];  Stats, 
Carlton,  V.  Dawton,t&  ind.  373;  JVsteton  v.  Cbr- 
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bery.  S  Cruich,  C.  0.  633;  Ptrkiju  v.  Sandtr$, 
S6  Miss.  783,  789;  1  Morawetz.  Prlv.  Corp. 
S  33. 

We  are  also  of  opinion  that  an  acceptance 
may  be  presumed  from  the  fact  that  the 
amendment  was  beneflciai  to  the  corponiiloo 
(Bun*  cf  United  Stntea  v.  Dandridge,  25  tJ.  S. 
12  Wheat.  64,  70  [6:  553,  5541;  cSorto  JWssr 
Bridge  v.  Warrw*  Brtdg;  7  Pic>.  844;  Com.  ». 
GuUen,  18  Pa.  188.  140  [58  Am.  Dee.  4501; 
Bangor.  0.  A  M.  B.  Co.  v.  Bmith.  47  Me.  84). 
and  from  the  further  *fact  that  it  lBsued[50& 
its  bonds,  as  was  coolemplated  when  the  orrli- 
naocewss  applied  for,  and  msde  them  fall  due 
at  the  expiration  of  the  enlarged  franchise. 

There  la  oothlog  in  the  so-called  electrics) 
ordinance  wblcl^  affects  this  oueMlon.  It 
seems  that  in  December,  1^,  ibe  common 
council  adopted  an  ordinance  amendatory  of 
tbe  original  ordinance  of  January  18,  1864, 
to  tbe  effect  that  "tbe  cars  to  be  used  on  sucb 
tracks  shall  be  operated  with  animal  or  elec- 
trical power  <»ly."  The  ordinance  further 

Erovlded  that  "  notblng  herein  contained  shall 
e  consb-ued  so  as  to  lengthen  tbe  term  of  tbe 
franchise,  enlarge,  or  In  any  other  way  chance 
or  affect  the  rights  of  tbe  CitiKcns*  Street  Rail- 
road Company  of  the  city  of  Indianapolis,  un- 
der said  ordinance  of  January  18, 1864,  except 
to  authorize  the  i:je  of  electrical  as  well  as  ani- 
mal power." 

It  was  also  provided  that  the  appellee  shoulik 
signify  Its  acceptance  by  writing,  wttblo  sixty 
days,  filed  with  tbe  city  clerk,  which  was  done. 

At  this  time  there  was  no  law  of  tbe  state 
permlttiof  electricity  to  be  used,  and  it  Is  now 
claimed  that  the  common  council  exceeded  its 
powers  In  authorizing  this  change  to  be  made. 

But  it  serais  that  on  March  8.  1891,  a  law 
was  enacted  by  the  general  assembly,  declar- 
ing "that  any  street  or  horse  railroad  beretn- 
fore  or  hereafter  organized  .  .  .  may,  wiib 
consent  of  the  common  council  of  tbe  city. 
...  use  electricity  for  motive  power." 
Conceding,  although  notdeclding,  tbatthediy 
might  have  exceeded  Its  lavrful  power  in  ao- 
thoricing  tbe  change  from  animal  power  to 
electricity, in  the  absence  of  le^slatlve  author- 
ity so  to  do,  we  tblnk  the  act  of  1891  should 
be  construed,  not  only  as  conferring  a  new  au- 
thority upon  the  city,  but  as  a  rauflcatlon  of 
what  the  city  had  already  done  in  that  direc- 
tloD.  In  view  of  the  larf^  expenditures  In- 
curred by  the  company  upon  the  faith  of  this 
ordinance,  it  Is  iU  becoming  the  city  to  eet  up 
its  own  want  of  power  to  make  It.  when  sucb 
power  was  directly  and  explicitly  gtren  a  few 
months  thereafter. 

Tbe  fact  that  the  ordinance  declared  that  it 
should  not'besoconstraedastolengtheo^STO 
the  term  of  tbe  franchise  under  the  ordinance  of 
January  18.  1864,  Is  wholly  immaterial,  since 
tbe  ordinance  had  been  amended,  changios 
tbe  original  limitation  of  time  from  thirty  io 
thirty-seven  years.  In  fact,  the  ordinance  ns<i 
but  a  single  object,  which  was  to  permit  iiii* 
substitution  of  electric  for  animal  power,  and 
It  la  scarcely  possible  that,  if  either  party  had 
understood  that  the  franchise  was  to  expire  in 
January,  1894,  four  years  from  the  lime  the 
electric  ordlnsnoe  was  adopted,  the  complain- 
ant company  would  have  entered  upon  the 
work  of  changing  its  enttre  system  of  street 
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rmilwaj  into  an  electrical  Bystem.  and  Incurred 
%h.«  rerj  large  expense  necessary  for  ibat  pur- 
pose, knowing  that  before  It  could  reap  any 
Butwtantial  return  from  such  an  iuTestment  its 
rl£taU  In  the  struts  of  the  city  would  expire 
tjy  limitation.  The  Improbability  becomes  the 
xxaore  apparent  wheu  It  ia  coosidered  that  It 
'w  aa  under  no  compulsion  to  malie  the  change, 
WkYid  might,  at  Its  option,  have  coDlinued  the 
une  of  horse  power  until  the  original  franchise 
bad  expired. 

We  are  therefore  of  opinion  that  the  com- 
plainant company  had  a  valid  contract  with 
tlic  city,  under  the  original  ordinance  of  Jan- 
uary 18,  '  864,  as  amended  by  the  ordinance  of 
April  7,  1880,  which  will  not  expire  until  Jan- 
uary 18,  1901.  and  that  the  contract  and  ordi- 
nance of  April  24, 1808,  with  the  defeodaDt 
company  ia  Invalid,  in  so  far  as  It  may  be  con- 
strued 10  interfere  with  the  complainant  In  the 
eonstTucdon,  operation,  and  maintenance  of 
its  street-car  system  In  the  city  of  Indianapolia. 
Sut  as  we  are  not  called  upon  to  ezprcss  an 
opinion  whether  complainant  is  entitled  to  a 
perpetual  franchise  from  the  dty,  the  decree 
of  the  court  below  must  be  modified  by  strik- 
ing out  from  the  3d  paragraph  the  words 
"without  regard  to  any  limitation  of  time 
zneotioned  In  any  ordinance  of  the  city,"  and, 
also,  the  word  "forerer."  and  aa  so  modified 
it  is  affimti. 

Mr.  Justice  Gri^  and  Hr.  Justice  White 

concurred  in  the  result. 

07 IJ  *Mr.  Justice  Shlras  was  of  opinion 
that  the  decree  should  be  afiSrmed  without 
modification. 

Mr.  Justice  Harlan  did  not  bear  the  argu- 
ment or  participate  in  the  dedalon  of  this  case. 


WILLUU  H.  HOSES  ti  ol..         At  Btt., 

V. 

UNITED  STATES. 

(See  8.  a  Reporter's  ed.  S71-800l1 

Variance— seal*  upon  bond—powar  ofSeereiarp 
cf  Ww—60ad  91/ officer— tt^untarp  bond— 
dUburting  officer  ef  $[gnal  atnicc—elitef  tiff' 
nol  officer — recovery  vpon  bond—defen$e—cer- 
tifieatet—turetiee—  evidence— rettatement  qf 
account— jvdgment,  vthen  etidenee. 

1.  A  rarlance  between  a  bond  described  in  the 
declaration  as  bearing  date  April  K,  wbeo  the 
lofltrument  in  ecldcnoe  purports  to  bear  date 
tbe  —  day  of  March,  la  Immaterial  when  tbe  evU 
denoe  shows  that  the  bond  was  accepted  on 
April  2.  as  itapeaks  from  the  date  of  acceptance. 

&  A  prima  faeia  presumption  that  seals  upon  an 


olllotal  bond  were  placed  there  with  tbe  consent  of 
tbe  parties  arises  when  there  ia  full  proof  ol  tbe 
original  signinc  of  the  bond  by  the  Buretles.and  of 
its  presentation  to  tbe  ROTemtnent  without  anr 
defeot  except  the  laoli  of  seals,  and  that  after 
this  defeot  was  pointed  out  tbe  principal  od  th» 
bond  took  it  twok  to  obtalu  tbe  seals,  and  re- 
turned it  Bubaequentlj  to  the  government  with 
seals  upon  it. 
8.  An  order  of  tbe  War  Department  that  an  army 
offloer  assigned  to  dutr  In  the  sUrnal  service  as- 
property  and  disbuning  officer  should  give  a 
bond  la  within  the  power  of  tiie  Secretary  of 
War  to  make,  although  tliere  Is  no  statute  requlr- 
Ingabond. 

4.  A  bond  by  an  officer  may  be  valid,  altbouirh  no 
statute  directs  Its  delivery,  when  its  consideration 
or  Its  condition  la  not  In  violation  of  law.  and  It 
does  not  run  counter  to  any  statute  and  la  not 
moluin  proMMdm  nor-molwn  tn  sa 

6.  An  official  bond  Is  voluntary  In  tbe  sense  that 
It  Is  not  Illegally  extorted,  altliough  the  officer  it 
reluctant  to  give  it  and  only  does  so  upon  the  de- 
mand of  his  superior,  who  hu  a  riirbt  to  demand 
tbe  bond  as  a  condition  of  permitting  tbe  offloer 
to  mnalD  in  his  position. 

C  Tbe  bond  given  by  a  "property  and  disbursing 
ofBoer  of  tbe  signal  service"  for  the  dlBCbanre  of 
his  duties  and  for  faithfully  ezpeudlng  and  hon- 
estly acoouDting  for  public  money  and  property 
Is  not  void  because  there  Is  no  law  creating  aucb 
a  position  as  that  offloer,  or  regulation  deHaing' 
his  duties. 

T.  Tbe  chief  signal  offloer  has  a  right  to  desitrnat* 
an  officer  under  him  as  a  dtsburstng  officer,  and 
the  SeoreMry  of  War  by  directing  him  to  give  a 
bond  approves  of  Dfs  appointment  and  pro- 
vides for  such  an  officer:  and  forgery  of  vouohera 
and  embezzling  public  moaeys  are  a  violation  of 
Bucb  officer's  duty  and  of  suob  bond. 

8.  A  recovery  upon  a  plain  and  certain  oondltlon 
of  a  bond  will  not  be  denied  because  another 
coDditlon  of  tbe  bond  la  uncertain. 

9.  Tbe  fact  that  larger  sums  were  disbursed  by  an 
officer  than  was  anticipated  forms  no  defense  to 
an  action  on  bis  bond  conditioned  for  his  honest 
disbursement  of  tbe  public  moneys. 

ID.  CertlfloatesbyaocountlngoffloerBof tiieTrea^ 
ury  tbat  an  offlcer  Is  not  Indebted  to  tbe  ITnlteA 
States,  which  are  given  to  enable  him  to  obtain 
payment  of  salary,  are  not  conclusive  ngainst  tbe 
goveromeDt  on  subsequently  discovering  that  he- 
bas  obtabied  snob  settlement  by  forged  vouebem. 

11.  Sureties  on  an  offldsl  bond  are  not  released  br 
tbe  facts  that  the  government  on  discovering  ■ 
defalcation  sues  tbe  officer  alone  and  attaches  bit 
propefty,aud  thtt  there  Isadelay  of  more  than  a 
year  and  a  hall  In  taking  judgment  against  him, 
alt  bough  he  ptits  in  no  answer,  when  there  Is  no 
evidence  tbat  they  bave  suffered  any  damage  by 
reason  of  any  action  or  lack  of  action  on  the  pwrt 
of  tbe  government, 

12.  Tbe  admissloo  ia  evidence  of  a  statement  of 
balances  of  an  <^oer'8  account,  made  by  the 
Treasury  Department,  is  not  nmterlal  error  when 


Note.— .ds  to  what  is  prima  fade  evidence,  tee  i 
note  to  Kelly  v.  Hurris.  S:  &S. 

At  to  bondH,  offMal  and  other,  and  for  debit:  Habfl- 
Ityaf  auretiea,  on,  boo  notes  to  United  States  v. 
Ollea.  9:  ns.  and  Postmaster  General  v.  Barly,  6: 577. 

As  to  rights  and  HabUUUe  of  luretiea,  see  note  to 
Ball  V.  Smith,  12:  66. 

At  to  Heibauy  of  twetletoncffletdl  and  other  bonds, 
andfordMB,  see  notes  to  United  States  T.  fflles, 
I;  TQB,  and  Postmaster  Oeneral  v.  Barly,  S:  017. 

Aa  to  vjfun  violaUon  of  contrast  or  oprvsmenC  for 
160  U.  8. 


1  delay  diseharoea  mretv,  see  note  toMlUer  v,  Stewart, 
6:m 

.Aa  to  uAot /onbeorones  or  erlension  Of  Kme  to  prfn- 
e<pat  dsbtor  wdldiM&arvasureCih  see  note  to  Oreath 
V.  Sims,  lb  110. 

Ai  to  iibHaatlon  of  married  woman  ot  sHFsty  or 
guarantor /or  A  er  husband  or  otltsrs,  see  note  to  Beia 
V.  Heath,  18: 416. 

A»  to  awvtv  or  bott,  haw  HaOmrged;  rUfiitM  ef 
sursttf,— see  note  to  QrlswOM  v.  Hasaid,  8S:  vn. 
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It  k  aeooiDpaQled  by  otb«r  traucripta  glvUig 
botb  gMm  of  tbe  account  with  the  itema. 

Ul  Are»tat«m«itof  anaooouDtbetweentbevov- 
eniDeDC  and  an  officer,  dleallowliis  ccedlia  which 
bad  beeo  given  bim  npoQ  Mae  and  forged 
Toucbeis,  admlnlble  agalait  bis  saretlea,  al- 
though It  waa  made  after  his  realRDatton. 

11.  A  Judgment  agsinat  a  public  officer  eatabltob- 
taiga  defalcailon  far  beyond  tbe  penalty  In  bis 
bond  Is  at  leaat  prima  fade  evidence  agalnat  bis 
■oretiea  to  abo*  a  breach  of  the  bond., 

[No.  185.] 

ArgutS  Deember  7, 10, 1894.  Affirmed  fty  Di- 
vided Court,  December  17, 1894.  liekearina 
Granted  January  7.  189B.  Reargued  March 
14,  tS.  1897,    Deeidtd  ApHl  19, 1897. 

IN  ERROR  to  the  Court  of  Appeala  of  tbe 
District  of  Columbia  to  review  a  Judgment 
of  that  court  affirming  ibe  judgment  of  tbe 
Supreme  Court  of  that  District  in  favor  of 
the  United  States  ajtninst  William  H.  Mofes 
€t  al.,  admiDiatratoTs,  for  Ibe  amount  of  a  bond 
^ven  by  Henry  W.  Howgate.  disbursing  of- 
ficer of  the  signal  Bervice.  and  bis  sureties,  for 
the  faiibful  (Uscharge  of  bis  duties,  etc  Af' 
firmed. 

See  same  case  below,  8  App.  D.  C.  877. 

St&tement  by  Mr.  Justice  Peckluun: 
On  tbe  7tb  dav  of  Decembi:r,  1W30,  First 
Lieutenant  H.  W.  Howgate,  actiog  signal  of- 
ficer, U.  8.  Army  sent  in  his  reslgoatioD  to  tbe 
Adjutant  Geoenu,  at  Washington,  through  the 
acting  chief  rigiud  officer.  At  that  time 
there  was  in  existence  Untied  States  Army 
Regulations,  ^  3394,  which  provided  that  "an 
officer  retiring  from  service  shall  before  final 
payment  produce  certificates  from  the  several 
accounting  officers  of  nonlodebtedness  to  the 
United  Sutes,  and  make  an  affidavit  upon  the 
final  Toucbv,  stating  In  addition  tbe  correct* 
neai  of  Its  aereral  Items,  the  place  of  bis  resi- 
dence, and  that  he  is  not  indebted  to  tbe  United 
States  on  any  account  whatever."  These  cer- 
tificates were  obtained  by  Lieutenant  How- 

PLte,  and  his  resigDntion  was  accepted  by  tbe 
resident  to  take  effect  December  16,  1880. 
On  the  87th  of  April,  1881,  a  final  payment 
was  made  to  him  of  $104,  being  the  balauca  due 
bIm  for  salary,  etc.,  and  his  accounts  aa  then 
appearing  on  the  books  of  the  government 
Blood  balanced.  Soon  after  tbe  date  of  this 
final  payment  It  became  evident,  from  czam- 
Inattoos  made  in  tbe  books  of  the  government 
and  by  Investtsailons  from  other  sources,  that 
Lieutenant  Howgate  had  perpetrated  gross 
frauds  upon  the  goverDmeot  by  means  of 
fraudulentand  forged  voucher8,which  bail  been 
accepted -by  the  government  as  genuine,  and 
upon  which  his  certificates  for  eettletnenis 
had  been  made.  Upon  a  restatement  being 
bad.  In  which  these  false  and  fraudulent 
Touchen  were  omitted  from  tbe  crediu  which 
bad  been  Qiereby  ^ven  to  him,  it  appeared 
that  he  was  a  defaulter  fn  the  sum  of  over 
$188,000.  On  the  24tb  of  August,  1881,  an  ac* 
tion  waa  commenced  by  the  government  against 
j(73]  him  to  recover  *0Ter  $100,000.  being 
tbe  amount  of  moneys  unlawruDy  drawn  and 
obialned  him  on  tbe  Uniied  States  Tr«asury, 
•  list  fA  which  WM  let  forth  in  the  "jwrtlcu 
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lars  of  demand"  accompanying  the  declara- 
tion. 

Upon  affidavits  setting  up  certain  facts  show- 
ing the  false  and  forged  character  of  the  vouch- 
ers an  attachment  was  issued  in  tbe  action,  and 
certain  property  of  his  waa  attached. 

The  defendant  appeared  by  attorney,  and 
finally  on  the  34th  day  of  luy,  1888,  upon 
motion  of  the  district  attorney,  judgment  In 
favor  of  the  United  States  against  the  defend- 
ant for  want  of  a  plea  was  granted,  and  Jndg- 
meut  entered  in  favor  of  the  plaintiff  against 
the  defendant  for  $101.8ST.0l  with  Inlerest 
thereon  from  August  24, 1881. 

By  virtue  of  this  Judgment  the  property 
which  bad  beeo  seized  by  virtue  of  the  attach- 
ment Issued  in  the  action  was  sold,  and  tbe 
sum  of  $28,000  was  realized  upon  such  sale, 
and  the  amount  thereof  credited  upon  the 
Judement. 

This  present  action  waa  oommenced  on  the 

29tb  of  Septi-mber,  1884,  on  a  bond  alleged  lo 
have  been  execured  by  the  defendanu  named 
fu  tbe  actton,be1ng  Henry  W.  Howgate,  Will- 
iam B.  Hoses,  and  Leboeus  H.  Rogers.  Of 
these  defendants  Mr.  Moses  was  the'only  one 
served  with  process. 

Tbe  original  declaration  contained  but  one 
count,  and  alleged  that  the  defendants  "on  the 
8d  day  of  April,  in  tbe  rear  of  our  Lord  one 
thousand,  eight  hundred  and  seventy-eight,  at 
the  district  aforesaid,  by  their  certain  writing 
obligatory,  of  that  date,  sealed  with  their  seals, 
and  now  here  in  court  produced,  jointly  and 
severalty  bound  and  acknowledge]  tfaemaelTea 
to  Im  indebted  to  the  plaintiff  in  the  sum  of 
$13,000  to  be  paid  to  plaintiff  on  demand,  yet, 
though  requested,  the  said  defendants  have 
never  paid  the  same  to  plaintiff,  but  have 
wholly  neglected  and  refused,  and  still  do  neg- 
lect and  refuse,  so  to  do."  Jndgmeot  fw  the 
sum  was  then  demanded. 

The  bond  sued  on  waa  Introduced  In  evi- 
dence upon  the  trial,  and  reads  as  follows: 

Know  all  men  by  theae  presents,  that  we, 
Henry  W.  Howgate.  1st  Lieut.  SOlfa  U.  8.  In- 
fitn try,* William  B.  Moses,  Washington,  [574 
D.  C,  and  Lebbeus  H.  Rogers,  New  York  city. 
New  York,  are  held  and  firmly  bound  unto 
the  United  States  of  America  In  the  sum  of 
($13,000)  twelve  thousand  dollars,  lawful 
money  of  the  United  States,  to  be  paid  to 
the  United  States;  for  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves  and 
each  of  us,  our  and  each  of  our  heirs,  exec- 
utors, and  admlQistrators,  for  and  In  the 
whole,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals.  Dated  the  —  day  of 
March,  In  the  year  of  our  Lord  one  thousand, 
eight  hundred  and  seventy- eight,  and  of  the 
independence  of  aald  states  the  one  hundred 
and  second. 

The  condition  of  this  obllntion  Is  auch  that 
whereas  the  above-bounded  first  Llput.  Henry 


said  assignment: 
Now,  If  the  said  Ist  Lieut.  Henry  W.  How- 

gate,  20th  Infantry,  shall  and  doth  at  all  timea 
enceforth  and  daring  hla  holding  and  remaln- 
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ixig  in  said  offlco  carefully  discharge  the  duties 
thereof  and  faithfully  expcad  all  public  mooey 
and  lioneslly  account  for  the  same  and  for  all 

Eublic  propel ty  which  shall  or  may  cunie  Into 
fs  liuadsoaaccouutof  Signal  bvrvice,  U.  S. 
A.roiy,  vilhout  fraud  or  delay,  then  the  abova 
oljllnation  to  be  void;  otherwise  to  retwUn  In 
full  force  and  virtue. 

Seal.l 


Senl.] 
Seal.  J 


Henry  W.  Ilowgate. 
Lcbheus  H.  Rojjtrs. 
W.  B.  Moses. 
Siimcd  aod  delivered  io  presence  of— 
James  A.  Swift, 
Adhod  Maltby, 

'NVitnessesasto  Lebbeus  H.  Rogen. 
James  A.  Swift, 

Witness  as  to  W.  B.  Hoses. 

The  hond  contaioed  also  the  justification  of 
M  r.  Rogers,  as  surely,  and  purported  to  have 
O75]l)ccnBW0rn  to  Id  the  city  of  "New  York 
on  the  18th  day  of  March,  1878.  It  also  con- 
tained the  justiflcHtioD  of  Mr.  Mosee,  as  surety, 
and  purported  to  have  been  sworn  to  by  hint  on 
the  14th  day  of  March,  1878.  at  Washin^loi), 
D.  G.  The  bond  also  contained  the  indorse- 
znent  of  Chief  Justice  Carlter  of  the  supreme 
court  of  the  District  of  Coluinbia,  cerlifyiiij; 
tliat  Batlsfactory  evideoce  of  the  suflSciency  of 
the  BureiieB  to  the  bond  had  been  glTen  and 
that  he  approved  the  same. 

A  second  count  to  this  declaration  was  sub- 
sequently added,  in  which  the  appointment  of 
tbe  defendant  Howgnte  to  the  signal  office  at 
WasblDgtoo,  bis  assignment  to  duty  there  as 
property  and  disbursing  officer,  tbe  execution 
of  the  Imnd  bearing  date  the  —  day  of  March, 
1878.  its  deliveiT  and  the  condition  contained 
In  such  bond,  the  receipt  of  a  large  amount  of 
public  moneys,  and  tbe  failure  to  expend  and 
honestly  account  for  tbe  sum  of  one  hundred 
and  thirty-three  thousand  and  odd  dollars,  were 
all  set  forth  at  leDglh  and  In  detail. 

The  defendant  Moses  filed  several  pleas,-  Bet- 
ting forth  •ubetantially  the  defenses:  (1)  that 
the  alleged  writing  was  not  bis  bond;  0^  that 
it  was  extorted  from  Bowgate  without  any 
authority  of  law;  (3).  that  there  was  no  such 
office  created  by  law  as  was  mentioned  in  the 
bond,  and  no  duties  pertaining  to  the  office 
prescribed  by  law  or  by  any  regulation  or  or- 
der of  any  department  or  officer,  and  that  the 
alleged  bond  was  void  for  uncertainty;  <4} 
that  the  accoiintiog  officer  of  the  Treasury 
had  duly  settled  the  accounts  of  Howgate  and 
iasued  to  him  «  certificate  of  non indebtedness 
to  the  United  States,  of  which  tbe  defendant 
Moses  had  notice,  which  dlscbarited  blmfrom 
liability  as  surety  on  the  bond;  <6)  that  How- 
gate  had  kept  and  performed  the  condition  of 
the  bond. 

Prior  to  the  trial  and  on  the  8d  of  May, 
1892.  Moees  died,  and  the  suit  was  continued 
against  his  administrators.  The  trial  com- 
menced on  the  23d  of  March,  1893.  To  main- 
tain its  case  the  government  gave  evidence  as  to 
tbe  organization  of  the  Signal  Service.  It  then 
offered  in  evidence  a  duly  ceriiBedcopy  of  the 
order,  dated  April  18,  It^.  from  the  ndjutnot 
gcntrral's  oflice,  directing  Lieutenant  Uowgote 
57G]  to  report  *for  duty  to  the  chief  signal 
officer  of  the  array.  Aho  a  duly  cerillied  copy 
of  the  order  from  the  office  of  the  chief  signal 
officer  of  the  army,  dated  Washington,  July 
166  0.8. 


35,  1876,  stating  that  "First  Lieutenant  H.  W. 
Howgate,  SOtb  Infanlry.  Brevet  Captain,  U.  S. 
A.,  acting  signal  officer's  assUtant,  Is  hereby 
HS-igned  to  duty  'as  property  and  disbursing 
officer'  at  this  office,  together  with  such  other 
duties  as  may  be  assigned  to  him."  Also  copy 
of  a  letter  of  Howgate's,  dated  Washiu^tiiu, 
March  26,  1878.  addressed  to  the  Secretary  of 
Wur,  in  which  he  said:  "In  compliance  wllb 
wlitit  I  understand  to  be  tbe  wishes  of  the  de- 
partment, I  have  the  honor  to  inclose  here- 
with a  bond  similar  in  amount  and  furm  to 
that  given  by  a  captain  of  the  commissary  do* 
partment." 

It  appears  from  tbe  record  that  this  bond 
was  referred  by  tbe  War  Deparlment  on  the 
27th  of  March.  1878,  to  the  j'xliro  advocnte 
general  for  an  opinion  as  to  itH  snlficiency  and 
form;  that  on  the  same  d:ty  it  was  returned  to 
the  Secretary  of  War  by  the  jiidye  advocate 
general,  with  a  communication  that  the  bond 
was  ia  due  furm,  "except  in  that  it  wanta  the 
formal  seals  required  to  DO  affixed  to  the  signa- 
tures of  tbe  obligor  and  sureties,  by  standing 
order  of  the  War  Department  of  June  11, 
1869."  Whereupon  on  the  29lh  of  March, 
187B,  the  bond  was  returnod  to  Lieutenant 
Howgate,  by  order  of  tbe  Seoroaiy  of  War. 
"to  have  the  proper  seals  affixed."  On  the  1st 
of  April,  1878,  the  bond  was  returned  to  the 
War  Department,  accompanied  by  a  written 
communication,  signed  by  Lieutenant  How- 
gate,  in  which  be  said  that  the  bond  was  "re- 
spectfully returned  to  tbe  Honorable  Secretary 
of  War  with  seals  affixed  as  per  instructions." 
Thereupon,  and  on  the  2d  day  of  April,  1878, 
tbe  bond  was  approved.  The  govornmcni 
then  called  the  subscribing  witness  to  the  bond 
as  to  Howgate  and  Muses.  The  witness  proved 
their  signatures,  and  that  they  executed  the 
bond  ai  ihe  signal  office  in  Washington,  March 
14,  1878.  The  witness  thought,  though  ho 
was  not  positive,  tbe  seals  were  then  on  the 
bond.  (In  this  he  must  have  been  mlaiaken, 
as  the  above  statement  substantially  proves  tbe 
contrary.)  Tbe  bond  was  then  offered  and 
received  in  evidence  under  *defendaiil8'[577 
objections.  The  government  then  proceeded 
to  give  evidence  to  show  the  breach  of  the 
condition  of  tbe  bond  by  producing  transcripts 
of  books  and  proceedings  of  the  'Treasury  De- 
partment, which  it  olaimed  were  properly  cer- 
tified under  U.  8.  Rev.  Stat.  §  886.  and  by 
producing  witnesses  upon  the  question  of  the 
forgery  of  the  vouchers  by  Howgate. 

Various  other  questions  arose  upon  the  trial 
In  regard  to  requests  to  charge  which  are  suf- 
ficiently referred  to  In  the  opinion. 

The  jury  found  a  verdict  for  $12,000  with 
interest  from  September  29,  1884,  and  the  de* 
fendaots.the  administrators,  having  filed  an  ad- 
mission of  sufficient  assets  when  administered 
to  satisfy  the  recovery,  judgment  was,  on  the 
Istday  of  April,  1898,  entered  upon  the  verdict. 

The  defendants'  motion  for  a  new  trial, 
for  errors  of  law  and  upon  exceptions  taken, 
was  denied,  and  upon  appeal  to  the  court  of 
appeals  the  judgment  was  affirmed,  and  lh» 
defendants  now  seek  a  review  of  that  judg- 
ment by  this  court. 

Me$»ra.  William  F,  Wvitinglj  and 
L.  Cole  for  plaintiffs  in  error  on  first  argt^ 
ment  and  on  reargnment 
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Mmr*.  Andrew  B.  DavaU,  Special  As- 
^taot  Uotied  States  Aitoroey,  and  Law- 
rence Muwell,  Jr.,  Solicitor  General,  for 
defendant  In  error  on  the  first  aritument. 

Metirt.  Holmea  Ooarftd.  Solicitor  Gen- 
eral, and  Anetnw  R  Duvatl,  for  defoidaat  in 
error,  on  rea^amcnt. 

Mr.  Justice  PeckliMB  delivered  the  opin- 
ion of  the  court: 

Various  errors  are  Assigned  Id  this  court,  the 
first  two  of  which  allege  that  error  was  com- 
oiiltcd:  First,  in  admitting  the  alleged  bond 
In  evidence,  there  being  a  material  variance  In 
date  between  the  instrument  offered  and  the 
one  described  in  the  declaraUon ;  second,  In 
admiltiDg  the  alleged  bond  Id  evidence  when 
there  was  no  evidence  tending  to  prove  that  it 
was  sealed  by  W.  B.  Moses. 

I.  We  tbinic  there  was  no  material  variance 
as  claimed  by  the  defendants.  The  first  count 
In  the  declaration  states  the  date  of  the  bond  as 
the  3d  of  April.  1878.  Tbe  bond  as  offered 
in  evidence  is  dated  the  —  day  of  March,  1878. 
07  8j  In  ^he  second  count  of  the  declaration, 
the  bond  sued  on  waa  allied  to  have  been  dated 
the  —  day  of  March,  1878.  The  bond  was 
offered  In  evidence,  while  that  count  stood, 
and  as  It  ritowed  no  variance  when  compared 
with  the  second  count,  tbe  defendants'  counsel 
said  that  they  were  justified  In  making  no  ob- 
jection to  its  admission  at  that  time  on  that 
ground.  When  In  tbe  course  of  tbe  trial  the 
second  count  was  withdrawn,  by  leave  of  the 
court.  It  left  but  the  original  first  count  In 
tbe  declaration,  tmd  thereupon  the  defendants 
moved  to  strike  out  the  bond  that  had  been 
admitted  in  evidence,  upon  the  ground  that 
the  bond  declared  upon  In  the  first  count  of 
the  decUratloD  Is  described  as  a  bond  bearing 
date  on  the  2d  day  of  April,  1878,  and  the 
bond  which  was  theretofore  offered  in  evi- 
dence by  counsel  for  complainant  purports  to 
bear  date  on  the  —  dar  of  March.  1878.  The 
motion  was  overruled,  and  defendant**  ooun- 
•el  excepted,  and  It  te'that  exception  upon 
which  defendants'  counsel  now  claim  a  reversal 
of  tbe  Judgment. 

It  is  seen  by  reference  to  the  foregoing  stale* 
■lent  of  facia  that  the  bond  waa  linAlfy  sent 
back  by  Howgatc  to  the  Secretary  of  War, 
with  seals  attached.  In  a  letter  dated  April  1, 
1678,  and  that  it  was  approved,  that  is,  ac- 
cepted, April  2, 1878.  It  Is  settled  that  a  bond 
of  that  cbaracier  takes  effect  on  the  date  of 
acceptance,  and  it  Is  from  that  time  that  it 
apeaks.  United  Statet  v.  Le  Bartm,  60  U.  S.  19 
How.  78  [IS:  535],  same  case,  on  another  re- 
view. 71  U.  6.  4  WalL  643, 647  [18:  309,  810]. 

There  ts  no  claim  made  that  there  ever  waa 
any  other  bond  than  the  one  put  in  evidence, 
nor  that  the  defendants  were  surprised  or  in 
«ny  way  misled  by  the  difference  in  the  date 
of  the  bond  from  the  date  alleged  In  the  dec- 
laration. The  objectioa  is  one  of  the  most  ex- 
treme technicality,  and  does  not  In  any  way 
Teach  the  merita  of  the  case. 

The  case  of  Ctwibs  v.  Graham,  7  TT.  S.  8 
Cranch.  839  [3:  4201.  la  cited  bv  tbe  defend- 
ants* counsel  as  authority  for  the  claim  that 
this  variance  is  fatal.  Tbe  question  there 
Arose  upon  a  demurrer,  and  the  decision  la 
based  upon  the  old  and  highly  technical  rulea  of 
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pleading.  Marshall,  Chief  Justice,  said  that  the 
plaintiff  having  declared  upon  a  bond  dated  the 
8d  of  "October,  and  oyer  being  prayed.  [S70 
the  bond  appeared  to  bear  date  of  the  ad  of 
January  preceding.  By  the  oyer  the  bond 
was  made  a  part  of  the  declaration.  He  aatd 
there  were  several  pleadings,  and  among  the 
rest  a  bad  declaration,  a  bad  rejolader,  and  a 
special  demurrer  by  the  plaintm  to  this  ttad 
rejoinder.  He  then  said  the  variance  between 
tlie  date  of  the  bond  declared  upon  and  that 
of  Ihe  oyer  is  fatal.  But  tbe  principle  of  that 
case  has  nothing  to  do  with  that  involved  la 
the  case  at  bar.  The  question  here  doe*  not 
arise  on  demurrer,  but  In  the  course  of  a  trial 
upon  tbe  merits.  The  bond  having  been  de- 
clared upon  as  dated  the  2d  of  April.  1878.  ia 
produced,  and  is  shown  to  bear  date  (he  —  day 
of  March,  1878.  Otherwise  it  Is  the  same  bond 
In  description  as  that  declared  on,  with  no 
claim  of  there  bdng  any  other  bond,  and  with 
the  proof  that  the  bond  in  question,  although 
dated  on  the —  day  of  March  was  not  accepted 
by  the  War  Department  until  the  2d  day  of 
^prll,  1876,  at  which  time  It  became  a  com- 
pleted instrument,  and  from  which  time  it 
took  effect.  It  la  plain  to  be  seen  that  no  poa- 
sible  harm  or  Injury  could  occur  to  tbe  de- 
fendants from  dlsr^nrdlng  this  variance. 

In  N<uh  V.  IbuM,  72  U.  S.  5  Wall.  689, 
698  [18:  S27,  S2i»],  Mr.  Justice  Clifford,  in  de- 
livering the  opinion  of  tbe  court  upon  a  quea- 
tion  of  variance,  said:  "Formerly  the  rule  in 
that  respect  was  applied  with  great  rtrictneaa, 
but  the  modem  decisions  are  more  liberal  and 
reasonable.  Decided  cases  may  be  found,  un- 
questionably, where  it  has  been  held  that  very 
filleht  differences  were  sufflcleat  to  constitute 
a  f&la.\  variance.  Just  d«ro«ods  were  often 
defeated  by  such  rulings  until  Parilament  in- 
terfered. In  tlie  parent  eoimtry,  to  prevent 
such  flagrant  injustice.  Federal  outu  have 
possessed  tbe  power  tnm  their  organtxation  to 
the  present  time  to  amend  anch  Imperfectlona 
in  the  pleadings,  except  in  eases  of  special  de- 
murrer set  down  for  hearing,  and  are  directed 
to  give  Judgment  according  to  law  and  tbe 
right  of  the  cause.  Recent  statutes  in  the 
sutes  also  confer  a  liberal  discretion  upon 
courts  In  allowing  amendmenta  to  pleadinga, 
and  those  etatates.  together  with  tbe  change 
they  have  superinduced  in  the  course  of  ju- 
dicial decision,  may  be  said  to  have  eslablislMd 
the  general  role  Id  the  state  tribunals  Ihnt  no 
*vsrIaDce  between  the  allegaliona  of  a  [580 
pleading  and  the  proofs  offered  to  suslaln  it 
shall  be  deemed  material,  unless  it  be  of  a  char- 
acter to  mislead  the  opposite  party  in  maintain- 
ing his  action  or  defense  on  the  merits.  Irre- 
speclive  of  those  statutes  however,  no  variance 
ought  ever  to  be  regarded  as  material  where  the 
allegation  and  proof  substantially  oorresMmd." 
We  think  this  exception  Is  without  merit 

2.  We  are  also  of  opinion  that  there  was  no 
error  in  admiulog  the  bond  In  evidence,  uattav 
tbe  objection  that  at  the  time  it  was  admitted 
there  was  no  evidence  tending  to  prove  that  It 
was  sealed  by  Mr.  Moses.  Passing  tbe  objec- 
tion raised  by  tbe  defendants  in  error  as  to  the 
form  of  pleadings,  and,  referring  to  ihe  fere- 

Soing  statement  of  facts.  It  appears  that  at  the 
me  the  bond  was  flrat  tendered  to  the  War 
Department  It  had  been  dgoed  aed  acknowl- 
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«dged  by  the  prloctpal  and  bis  auretlea,  and 
tlie  latter  had  each  made  an  affidavit  juatify- 
ing  as  to  bis  financial  ability  to  berome  auch 
surety,  and  that  Hotvgate  had  presented  the 
%K>nd  <wIthout  aeala)  to  the  Secrelaiy  of  War, 
as  in  compliance  with  the  dltecUona  of  the 
"War  Department. 

The  loatrument  being  incomplete  when  first 
sent  to  ^  department,  there  waa  no  accept- 
ance of  the  same  at  that  time.  Ita  return  by 
tlie  department  with  the  objection  stated  did 
not  in  any  aenae  make  Howgate  the  agent  of 
tbe  government  to  procure  seala  to  the  instru- 
ment; the  government  undertook  no  such  mia- 
alon.  and  It  waa  not  uixdex  any  obligation  ao  to 
<lo.     It  stood  Indifferent  whether  Howgate 

f»rocnred  *ho8e  aeals  or  not;  he  was  under  ob- 
igatioD  to  present  a  proper  bond  to  tbe  depart- 
xneni.  and  if  he  did  not  do  ao.  the  department 
^ould  take  Ita  own  measures  consequent  upon 
^at  failure. 

Vie  have  a  can,  therefore,  where  the  proof 
is  tull  as  to  the  original  signing  of  the  bond  by 
tbe  sureties;  no  pretense  of  any  forgery  or  any 
irregularity  in  that  respect,  tbe  only  defect  be- 
iugtbelack  of  seals.    Tliis  defect  was  pointed 
•out  by  tbe  officer  of  tbe  eoveroment,  and  How- 
^ate  took  buck  tbe  bond  to  have  tbe  seals  put 
on.  and  in  due  lime  be  returned  it  with  the 
seal»  upon  it.   There  is  no  direct  evidence  as 
tr»  wben  or  where  the  seals  were  put  on  or  as 
•SS  l}to  the  actual  consent  of  tbe  'sureties^  Un- 
<ier  these  circumstances,  and  with  tbe  proof  in 
the  condition  thus  stated,  wetbink  tbepresump- 
lion  is  with  tbe  government,  that  tbe  seals 
-were  placed  upon  the  instrument  with  the  con- 
seat  of  tbe  parties,  and  if  there  were  no  such 
consent,  that  Is  matter  of  defense  to  be  afflrm- 
atively  established.  The  Inference  la  very 
strung  that  consent  was  given.   It  baa  been 
faeld  that  proof  of  the  execution  of  a  bond, 
taken  with  the  fact  of  possesaion  by  tbe  proper 
pHfty,  was  sufficient  to  found  a  presumption 
of  proper  deliveir  of  the  bond.   Bddin  t. 
Sanden,  8  Hd.  118.   In  Ibis  case  the  evidence 
'Clearly  forbids  tbe  supposition  that  the  prin- 
■cipal  or  tbe  sureties  contemplated  a  fraud  upon 
the  government,  or  intended  to  present  to  (t  an 
incomplete  instrument.    The  latter  had  al- 
ready consented  to  act  as  sureties,  bad  signed 
tbe  paper,  acknowledged  tbeirstgnatures,  and 
justified  as  to  their  financial  ability.    Tbe  gov- 
ernment was  asking  no  favor  of  them  or  of 
Howgate;  it  bad  simply  declined  to  receive  as 
A  pood  bond  tiie  Instrument  Ihey  had  executed 
for  the  very  purpose  of  being  acceptc<i  by  tbe 
^overoment.    Ko  change  of  circumstances  is 
«howo  between  the  original  execution  of  tbe 
bond  and  its  return  with  tbe  seals  attached  to 
it  by  Howgate.   The  sureties  were  not  in  tbe 
DfHiuion  of  having  secured  what  they  wanted 
oy  the  execution  of  the  instrument  in  tbe  man- 
ner originally  shown;  nor  was  the  government 
in  tbe  attitude  of  asking  sometbine  more  of 
these  sureties  after  they  bad  secured  tbe  bene- 
fit for  which  the  paper  bad  been  executed. 
As  the  matter  atocMl,  wben  the  bond  was  re- 
turned to  Howgate,  be  was  under  the  same  ob- 
ligation to  furnish  a  proper  instrument  that 
he  had  ever  been,  and  for  all  that  appears  pre- 
•cieely  Uie  same  reasons  for  signing  the  instrn- 
■nent  originally  still  existed  with  the  sureties 
At  tbe  time  when  the  seala  were  phiced  upon 
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the  bond.  Tbe  evidence  la  strong  enough 
upon  which  to  base  the  presumption  tbat  un- 
der these  circumstances  the  seals  were  placed 
upon  tbe  bond  with  tbe  conaent  of  tbe  auretlea, 
and  the  bond  returned  to  the  War  Department 
property  executed.  At  least  a  prima  facie 
presumption  to  this  effect  ought  to  be  Indulged 
in  in  cases  such  as  this  where  bonds  are  fur- 
nished the  government  to  'secure  tbe 
proper  performance  of  duty  by  tbe  obligors  in 
such  bonds.  This  principle  we  think  is  illus- 
trated In  tbe  cases  of  Da\r  r.  VniUd  Statet,  6S 
U.  S.  16  Wall.  1  [21: 491],  and  ButUr  v.  United 
ataUi,  88  U.  8.  21  Wall.  272  £22:  614]. 

Wben  the  offloen  of  the  government  n> 
celved  tbb  bond  for  tbe  second  time,  and  the 
seals  were  then  found  upon  It,  there  was  noth- 
ing to  attract  their  suspicion  that  the  bond  waa 
not  a  proper  instrument,  executed  in  due  form 
by  all  the  oblleors.  The  fact  tbat  it  had  once 
been  presented  without  seals,  and  then  when 
tbe  objecUon  was  taken  to  that  defect  and  the 
instrument  returned  to  Howgate  on  that  ac- 
count. It  was  thereafter  again  sent  In  by  How- 
gate, one  of  the  obligors,  with  the  seals  af- 
fixed thereon,  was  not  a  circumstance  of 
suspicion  nor  one  to  raise  any  doubt  as  to  tbe 
consent  of  the  otber  obligors  to  tbe  placing  of 
the  seals  upon  the  instrument  signed  by  them. 
Being  originally  signed  by  them  for  the  pur- 
pose  of  acceptance  by  the  government,  there 
is  no  fact  upon  which  a  presumption  could  be 
based  tbat  they  would  refuse  to  make  tbe  in- 
strument complete  by  adding  their  seals  when 
it  was  found  tbat  they  had  been  theretofore 
omitted. 

The  cases  cited  by  counsel  for  the  defendants 
do  not  Impair  the  strength  of  this  principle, 
DOT  do  away  with  the  jpresumption.  Among 
tbe  cases  cited  are  FbUfU  v.  Bote,  8  McLean, 
823.  The  case  Involved  but  a  question  of  fact, 
which  was  submitted  to  a  jury,  whether  an  In- 
strument tbat  was  produced  on  tbe  trial  and 
had  no  seals  attached  to  It,  had  bad  them  at- 
tached when  tbe  instrument  was  originally 
executed  many  years  prior  thereto.  EaeUn  v. 
SaruUra,  8  Md,  118.  120,  contains  nothing  in- 
consistent with  tbe  presumption  that  tbe  seals 
in  this  case  were  amxed  with  the  consent  of 
tbe  obligors. 

In  State  v.  Sumbird.  54  Md.  827.  tbe  bond 
sued  on  had  no  seal  opposite  the  name  of  one 
of  tbe  obligors,  and  there  was  no  evidence 
that  be  bad  adopted  the  seal  of  any  of  tbe 
other  parties  to  the  Instrument  It  was  held 
that  tbe  Instrument  was  not  his  bond,  because, 
in  fact,  there  was  no  evidence  of  anr  seal  be- 
longing to  him  ever  having  been  affixed,  and 
no  such  seal  was  on  the  instrument  when  It 
was  produced  on  the  trial. 

*In  fTAtUon  v.  Feople,  66  HI.  601,  tLbond[tiS3 
was  sued  on,  while  the  Instrument  pr«)duced 
had  no  seal.  It  was  held  tbat  tbe  fact  that  tbe 
instrument  contained  tbe  statement  "sealed 
with  my  seal, "  when  there  was  no  seal  or  scroll, 
did  not  supply  tbe  defect  of  its  absence. 

In  Bamet  v.  AbMt,  68  Vt  120,  the  instru- 
ment when  executed  had  no  seal,  but  when 
delivered  to  the  selectmen  it  waa  sealed.  Tbe 
evidence  showed  tbat  the  sureties  did  not  affix 
tbe  seals  themselves,  and  la  fact  authorized  no 
one  to  affix  tbem  to  the  instrument.  The  court 
held  thatlt  was  defectlvdy  otecuted.  No  evf- 
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dence  of  tbti  nature  Is  to  be  found  in  the  case 
,   at  bar. 

In  United  BtatM  t.  Unn,  40  U.  S.  IS  Pet. 
260,  311  [10:  742,  750],  the  second  and  third 
counts  of  the  declaration  were  upon  "an  In- 
Btrumeot  In  writing."  It  waa  not  averred  that 
It  was  under  seal.  The  instrument  was  exe- 
cuted under  an  act  of  Consrew  providing  for 
the  execution  of  a  bond.  The  defeudant 
demurred  to  the  two  counts  and  the  question 
was  certified  to  this  court  upon  a  certificate  of 
a  division  of  opinion:  (1)  aa  to  whether  the 
obligation  set  out  In  the  declaration,  being 
without  seal,  was  a  bond*  within  the  act  of 
Congress;  and  (3)  whether  such  instrument 
was  good  at  common  law.  It  was  held  that 
the  instrument  was  not  a  bond  within  the  act, 
but  that  it  was  good  at  common  law. ,  The 
case  went  down  for  further  proceedings)  dur- 
ing which  a  trial  was  had  and  the  case  came 
again  before  this  court  on  writ  of  error,  and  it 
ia  reported  in  42  U.  S.  1  How.  104  [II:  64]. 
It  seems  that  after  the  case  went  down  the 
pleadings  In  the  case  were  altered,  and  floally 
a  plea  was  filed  on  the  part  of  the  defendants 
alleeing  merely  that  seals  were  affixed  to  the 
bond  without  the  consent  of  the  defendants, 
without  alleging  that  It  was  done  with  the 
knowledge  or  bv  the  authority  or  direction  of 
the  plaintiffs.  It  was  held  In  the  court  below 
that  the  special  demurrer  to  the  plea  was  bad, 
and  the  court  gare  judgment  for  the  defend- 
ant, adjudging  that  the  plea  waa  sufficient  In 
law.  This  court  held  otherwise,  and  It  was 
upon  the  principle  that  the  placing  of  the  seals 
thereon  after  the  execution  of  the  instrument 
was  a  material  alteration  of  it,  but  If  done  by 
a  ftranger  and  the  Instrument  was  valid  with- 
584]  out  the  seals  and  'was  declared  on  aa 
such  an  instrument,  the  action  upon  It  could  be 
maintained. 

In  United  &atet  v.  NdMn,  3  Brock.  64.  Uie 
parties  to  the  bond  were  sureties,  and  signed 
In  blank  before  the  principal,  but  with  full 
knowledge  of  the  purpose  for  which  the  bond 
was  to  be  executed.  The  blanks  were  after- 
wards filled  up  in  their  absence  without  ex- 
press authority  from  them,  and  given  to  the 
officers  of  ^e  United  States,  who  accepted  it. 
It  was  held  by  Marshall,  Chief  Justice,  "with 
much  doubt  and  with  a  strong  belief  that  this 
judgment  will  be  reversed,"  that  the  law  is  for 
defendants.  Under  the  cases  of  Dair  v.  United 
StatM.  88  U.  S.  19  Wall.  1  [31 :  491].  and  But- 
ter  v.  United  Slaies.  88  U.  8.  81  Wall.  873  [23: 
614],  it  would  seem  as  If  the  doubts  of  the 
great  chief  justice  were  not  entirely  misplaced. 

Not  one  of  these  cases  lays  down  any  pria- 
ciple  which  shows  the  ruling  of  the  court  be- 
low in  this  case  to  have  been  erroneous. 

We  come  back,  then,  to  a  case  where  the 
proof  was  uncontradicted  of  asigoing  of  an 
instrument,  reciting  that  it  was  sealed  (when 
in  fact  it  was  not)  and  that  when  sent  to  the 
obligee  It  was  returned  in  order  that  seals 
might  be  affixed.  It  will,  in  the  absence  of 
evidence  to  the  contrary,  be  prcHuratd,  when 
the  bond  is  agnin  presented  wiih  seals,  that 
they  bad  htfeu  inadvertently  oniiticd,  and  that 
thesureticshad  consented  to  their  being  placed 
upon  (be  instrument  In  order  to  make  It  ef- 
fective, a  purpose  which  they  must  haveorlgl- 
nnlly  intended  when  they  executed  it  A.ny 
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other  presumption  would  tend  to  show  thai 
the  sureties,  when  ngning  the  inatromentr 
Intended  an  idle  thing,  that  la,  to  sign  a  pa- 
per which  would  not  answer  the  purpos» 
for  which  It  was  then  executed,  or  else  they  in- 
tended a  fraud  upon  and  to  act  dishonestly  to- 
wards the  government.  Neither  presumptioa 
should  be  Indulged  In.  The  presumptioD 
called  for  under  the  circumstances  Is  the  one 
which  is  based  upMi  the  view  that  the  princi- 
pal and  the  sureties  intended  to  act  honestly 
and  to  execute  an  instrument  whicli  would  09 
accepted  by  the  government. 

Upon  the  case  as  it  stood,  there  was  no  ques- 
tion to  be  submitted  to  the  jury  upon  this  bond. 
The  presumption  of  a 'final  dueexecU'[68£fr 
tion  arose  from  the  evidence  given  00  the  part 
of  the  plaintiffs,  and  as  none  was  given  in  ex- 
planation or  In  contradiction  of  It,  the  pre- 
sumptloD  was  sufficient  In  taw  to  base  a  find- 
ing of  that  fact  thereon.  We  think  that  no 
sufficient  objection  In  regard  to  the  sealing  of 
the  bond  was  shown,  ana  that  this  assignment 
of  error  is,  therefore,  not  nude  good. 

81  Another  objection  to  the  validity  of  the 
bond  is  taken  1^  the  defendants,  which  is, 
that  the  bond  was  extorted  eoU»-e  officii,  and  i» 
void  for  ttiat  reason.  The  defendants  allege 
that  there  was  no  statute  or  regulnlion  direct- 
ing or  permitting  the  exaction  of  a  bond  from 
an  officer  of  the  Army  assigned  to  duty  Id  the 
^gnal  aervlce  at  WaaUington  and  discharging 
tho'dntles  of  "property  and  dIsbnrslDg  officer, 
and  that  therefore  the  bond  exacted  from 
Lieutenant  Howgate  was  void.  Defendants* 
counsel  offered  to  prove  that  some  time  after 
be  had  been  assigned  to  his  position  the  Sec- 
retary of  War,  through  his  chief  clerk,  di- 
rected that  Lieutenant  Howgate,  before  receiv- 
ing moneys  upon  requisitions  made  by  him, 
should  file  a  bond  as  particularly  stated,  and  if 
he  failed  to  file  such  bond  that  he  should  be 
relieved  from  duty  as  disbursing  officer:  that 
Lieutenant  Howgnte  protested  against  this  re- 
quirement for  various  reasons  which  he  stated 
to  the  chief  clerk,  who  informed  him  that  the 
Secretary  of  War  had  made  bis  decision  upon 
the  quesiion  involved  after  due  delll>eratioD„ 
and  bad  directed  that  unless  he  filed  the  re- 
quired bond  he  should  be  relieved  from  duty 
as  disbursing  officer;  that  after  receiving  thia 
Information  from  the  chief  clerk  Lieuten- 
ant Howgate  forwarded  to  the  War  Depart- 
ment the  bond  upon  wbich  this,suitisbroughL 
The  evidence  was  rejected  and  exception  turn 
by  counsel  for  the  defendant.  It  tanow  u^ed 
that  such  evidence  was  material :  that  it  showed 
that  the  bond  was  Improperly  and  Illegally  ex- 
torted from  Lieutenant  Howgate  under  fear  of 
losing  his  position  as  property  and  disbursing 
officer,  ana  that  the  bond  is  therefore  void. 

We  think  the  evidence  was  properly  ex- 
cluded, althouj!h  there  was  no  statute  specially 
providing  for  the  execution  of  a  bond  bv  one 
occupykig  the  position  of  Lieutenant  How- 
gate. *Tlieorderofthe  WarDepartmeot[580 
that  a  bond  should  be  executed  was  one  whlcb 
tbu  Secretarv  of  War  had  power  to  make. 

It  was  licid  in  the  case  of  United  8tatm  r. 
Tingty,  »0  U.  S.  6  Pet.  115  [8:66],  that  the 
United  States  bad  a  right  to  take  a  bond  to  in- 
sure the  faithful  performance  of  duty  c»  the 
part  of  an  individual  or  officer  where  soch 
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bond  wu  ToluDtarlly  glTen,  and  wu  not  la 
Tiolatlon  of  any  prorluon  of  law.  The  par- 
ticular bond  in  that  case  was  beld  void  as  be- 
ing extorted  under  color  of  office  because  It 
was  In  plain  rlolaUoa  of  the  statute  In  regard 
to  glviog  such  bond,  and  It  was  demanded  of 
the  party  upon  the  peril  of  loslDg  hla  office. 
The  court  said  under  those  circumstances  that 
the  bond  was  an  illegal  Instrument,  "for  no 
officer  .of  the  government  has  a  right,  by  color 
iif  his  office,  to  require  from  any  subordinate 
officer,  as  a  condUTon  of  his  holaine  bis  office, 
that  he  should  ezecul«  a  bond  with  a  condi- 
tion dLGFerent  from  that  prescribed  by  law." 
The  court  also  said,  however,  *'  that  a  volun- 
tary bond  taken  by  authority  of  the  proper 
officers  Of  the  Treasurv  Department,  to  whom 
the  disbursement  of  t&e  public  mnoeys  Is  In- 
trusted, to  secure  the  fidelity  In  official  duties 
of  a  receiver  or  an  agent  for  dlsbuTsery  of 

Subtle  mon^rs,  1«  a  Unding  contract  between 
Im  and  his  sureties  and  the  United  States, 
although  such  bond  may  not  be  prescribed  or 
requirra  by  any  positive  law.  The  right  to 
take  such  a  bond  Is  in  our  view  an  incldeDt  to 
the  duties  belonglogtosuchadepartment;  and 
the  United  States  havicga  political  capacity  to 
lake  it,  we  see  no  objecuon  to  Its  valtolty  in  a 
moral  or  lecHl  view.  See  &\ao  United 8tat€a  v. 
Maurice,  2  Brock.  96;  Jemip  v.  United  SUUet, 
106  U.  8.  147  [37:  86],  where  the  same  views 
are  set  forth.  • 

The  consideration  or  the  condition  of  the 
bond  must  not  be  In  violation  of  law;  It  must 
not  run  counter  to  any  statute;  It  must  not  be 
ttliUer  malum prt^ibitum  or  maium  in  m.  Oth- 
erwise and  for  all  purposes  of  security,  a  bond 
may  be  valid,  though  no  statute  directs  Its  de- 
llv^7. 

We  do  not  understand  by  the  decision  in 
Peters,  above  cited,  that  the  meaning  of  the 
term  vMuntofy  bond  Is  that  the  bond  must  have 
been  offered  and  pressed  upon  the  government 
whenneveraskedforordemandedQyIt  Itlsa 
587]  voluntary  *bond  when  It  Is  not  demand- 
«il  by  any  particular  statute  or  regulation  based 
thereon,  and  when  it  is  not  exacted  in  viola- 
tion of  any  law  or  valid  regulation  of  a  depart- 
ment. Having  the  right  to  take  a  bond,  the 
government  In  a  case  Tike  this  has  the  right  to 
demand  It  from  the  officer,  and  to  say  to  him 
that  If  he  do  not  give  it  he  will  not  be  contin- 
ued as  "a  property  and  disbursing  officer 
of  the  siBDsl  service.  Such  a  demand  when 
complied  with  does  not  amount  to  the  Illegal 
exaction  or  extortion  of  the  bond.  The  case 
of  a  bond  so  procured  differs  radically  from  a 
case  like  that  of  Tingejf,  $upra.  Inasmuch  as  the 
bond  in  the  latter  case  was  extorted  from  a  re- 
luctant officer  with  a  condition  therdn  con- 
tained different  from  that  which  the  statute 
called  for. 

The  power  of  the  government  to  take  bonds 
In  cases  of  this  nature  in  the  absence  of  any 
law  or  general  regulation  to  that  effect,  but  by 
direction  of  the  bend  of  a  department,  was  rec- 
ognized again  lo  the  case  of  Onited  Statet 
V.  Bradley,  85  U.  8.  10  Pet.  848,  859  [9:  448, 
4S4].  In  that  case  the  bond  taken  contained 
conditions  beyond  those  provided  for  in  the 
act  of  Congress,  yet  It  wss  held  that  those 
condiiioDs  which  were  within  the  act  were 
valid  and  could  not  be  regarded  aa  exunted 
26B  U.  S. 
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from  the  obligor,  although  they  were  set  forth. 
In  the  same  instrument  which  contained  other 
and  illegal  conditions.  Tingejf'e  0am.  npra, 
was  eitra  1^  the  court  and  apiffoved  as  to  the- 

Erinclple  that  the  United  States  may  take  a 
ond  as  security,  etc.,  when  not  in  violation  of 
any  statute. 

In  this  case  we  think  the  bond  was  a  volun- 
tary bond  in  the  sense  that  it  was  not  illegally- 
extorted  from  the  defendant  Howgate,  under 
color  of  office  or  by  threats  from  a  superior 
officer;  that  the  United  States  through  tfae- 
Secretary  of  War  had  the  right  to  demand  a- 
bond  with  conditions  such  as  the  bond  In  qnet- 
tion  contains,  and  that  It  did  not  cease  to  be  a- 
voluntary  bond  merely  because  Lieutenant 
Howgate  did  not  gratuitously  and  without  re- 
quest proffer  it  and  ask  that  It  might  be  re- 
ceived, or  because  he  was  reluctant  to  give  it^ 
and  only  gaTe  it  upon  the  demand  of  the  Sec- 
retary. Under  the  facts  developed  in  thiacase. 
situated  as  Lieutenant  Howgate  was  with  re- 
spect to  the  public  moneys,  uie  United  States, 
'*having  the  right  to  take  a  bond,  had  thefffSS- 
right  to  demand  it  under  penalty  of  refusing  to 
permtthlm  to  longer  remain  as  adisbuiaing  offi- 
cer or  to  further  receive  puUlc  moncrys  for  dis- 
bursement by  him.  An  action  brought  in  the- 
southern  district  of  New  York  by  the  Unltad 
Slates  against  Rogers,  one  of  the  sureties  on  thl» 
same  bond,  was  decided  in  favorof  the  govern- 
ment by  the  United  States  district  court (28  Fed. 
Rep.  607),  and  that  judgment  was  affirmed 
by  the  United  Slates  circuit  court  la  the  south- 
em  district  of  Kew  York.  83  Fed.  Rep.  890. 
On  writ  of  error  to  this  court  the  judgment 
was  affirmed,  but  not  on  any  ground  affect- 
ing the  merita  Both  the  diatrict  and  drcuit 
courts  held  the  bond  was  good,  and  adjudged' 
accordingly. 

We  are,  in  view  of  all  the  facts,  of  opinion 
that  the  refusal  to  admit  the  evidence  offered 
by  defendanta'  counsel  upcm  Uila  issue  did  not 
constitute  any  error  on  the  part  of  the  learned 
trial  court 

4.  Another  objection  taken  by  the  defend- 
ants Is  that  this  bond  is  void  for  uncertainty, 
because  there  was  no  law  creating  any  such 
position  sa  that  "of  properly  and  dlsburstng- 
officer  of  the  signal  serrice,  U.  8.  A.,'*norany 
law  or  army  regulation  dimnlng  the  duties  of 
any  such  officer. 

The  signal  service  corps  as  a  branch  of  the 
army  was  known  during  the  war.  After  ita- 
close  and  as  long  ago  as  1870.  Congress,  by  a 
joint  resolution  approved  on  the  9th  day  of 
Februarv  of  that  year,  authorized  the  Secre- 
tary of  War  to  provide  for  the  taking  of  mete- 
orological observations  at  the  military  stations' 
and  (Hber  points  In  the  interior  of  Uie  conti- 
nent, and  lor  giving  notice  on  the  northern 
lakes  and  seaboard  of  1  he  approach  and  course- 
nf  storms.  On  the  28th  of  February,  1870,  the- 
Secretary  of  War  addressed  a  written  commu- 
nication to  Brindler  General  Meyer,  chief  sig- 
nal officer  of  the  army,  in  which,  after  em- 
bodying the  joint  resolution,  as  above  referred 
to,  the  Secretary  of  War  continued:  "In  view 
of  this  enactment.  I  have  to  Inform  yon  that  you 
as  chief  signal  officer  of  the  army  are  charged 
with  the  duties  to  arise  under  the  provisions  of 
the  same,  subject  to  the  direction  of  the  Sec- 
i«tai7*of  War."  On  tbelOlh  of  Jane.  [S89- 
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1873,  one  of  the  appmprlatioa  bills  was  ap- 
proved. In  which  was  an  appropriation  of 
4250,000  to  provide  materials  and  to  pay  for 
telegraphing  the  weather  reports  under  the  au- 
thority and  regulation  of  the  Secretary  of  War; 
and  CD  the  37ih  of  June,  1872.  the  War  De- 
partment directed,  in  a  written  communica- 
tion addressed  to  the  chief  of  the  United  States 
eigaal  corps,  that  such  ofBcer  and  all  persons 
who  had  been  or  should  be  thereafter  desig- 
nated and  employed  by  bim  for  the  taking  of 
meteorological otwervallons,  etc.,  were  thereby 
recognized  and  appointal  as  ngents  of  the  War 
Department  for  those  pnriiose".  By  the  army 
appropriation  act  of  1874  (18  Stat,  at  L.  73).  it 
was  enacted  that  the  eignal  service  should  be 
maintained  aa  then  orf^anized  under  the  au- 
thority of  the  Secretary  of  War.  Thereafter 
and  on  the  25th  of  July,  1876,  Lieutenant  How- 
cate,  then  acting  signal  officer  and  assistant  at 
Washington,  was  doly  anigned  by  the  chief 
-algnal  officer  to  duty  as  "property  and  disburs- 
Ini;  officer"  at  the  signal  office  at  Washington, 
wiih  such  other  duties  as  might  be  assigned  to 
him.  Appropriations  of  a  simllnr  nature  to 
Ibe  above-mentioned  act  lor  the  signal  service 
have  been  constantly  made  1^  Cwgress  ever 
■dnce. 

The  Itevlsed  Statutes  also  authorized  101) 
"the  head  of  each  department    ...  to 

firescribe  regulations,  not  inconsistent  with 
aw,  for  the  government  of  his  department, 
the  conduct  of  Its  officers  and  clerks,  anddls- 
trtbutioo  and  performance  of  Its  bndneaif  and 
the  custody,  use,  and  preservation  of  the  rec- 
ords, papers,  and  propertv  pertaining  to  It." 
Section  1094  of  the  Revised  Statutes  recognized 
the  existence  of  the  chief  signal  officer  of  the 
army  of  the  United  States,  and  g  1195  gave 
to  that  officer  the  rank  of  colonel  of  cavalry, 
and  directed  that  under  the  direction  of  the 
Secretary  of  War  he  should  have  charge  of  all 
«lgDal  duty  and  of  all  books,  papers,  and  ap- 
paratus connected  therewith. 

Upon  this  evidence  we  think  it  apparent  that 
in  the  proper  conduct  of  his  office  the  chief  sig- 
nal officer  had  the  right  to  designate  one  of  the 
officers  detailed  for  service  under  htm  as  a 
"properly  and  disbursing  officer,"  to  whom 
■H90}  should  belong,  'as  provided  for  in  the 
order  of  such  chief,  the  custody  of  all  govern- 
ment property  and  funds  pertaining  to  the 
office  of  the  chief  signal  officer,  and  that  such 
chief  signal  officer  bad  the  power,  under  the 
general  liirectlon  of  the  Secretary  of  War,  to 
provide  that  the  property  and  disbursing  offi- 
<xr  should  be  responsible  for  the  doe  exucu- 
tlon  of  his  duties  as  such.  The  Secretary  In 
this,  among  other  ways,  recognized  and  ap- 
proved the  appointment  of  Howgate  as  a  die- 
bursing  officer,  itnd  directed  him  to  give  a 
bond  as  such  officer,  and  he  thereby  recog- 
nized, and,  in  effect,  provided,  that  there 
«hould  be  such  an  office.  Among  the  duties 
of  such  an  office  It  Is  plain  was  that  of  recelv* 
log  and  disbursing  those  moneys  which  had 
been  approprtalecTby  Congress  for  the  signal 
aervice.  and  which  came  lo  him  by  reason  of 
his  designaiioo  aa  the  property  and  disbursing 
officer  of  ibat  branch  of  the  service  at  Wash- 
ington. If  all  tbe  duties  of  such  officer  were 
not  clearly  specified  and  defined  bv  law  or  tbe 
vefrulatlina  of  the  department  in  wlilch  he  waa 
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serving,  it  was  at  least  clearly  apparent  that 
the  public  moneys  which  he  received  he  waa 
bound  to  honestly  disburse  and  to  account  for 
to  the  proper  officen  of  tbe  ooTemmuit.  A* 
a  security  for  the  honest  dbcfaarge  of  such 
duties  the  bond  In  question  was  given,  and 
one  of  tbe  conditions  of  the  bond  was  that  be 
should  "faithfully  expend  all  public  moneys 
and  honestly  account  for  the  same,  and  for  all 
public  property  which  shall  or  may  come  into 
his  hands  on  account  of  the  eignal  service  of 
tbe  United  States  army  without  fraud  or  de- 
lay." When  he  was  guilty  of  the  forgery  of 
vouchers  and  the  embezzling  of  the  public 
moneys  received  by  him  aa  said  officer,  ther« 
can  be  no  doubt  ur  uncertainty  that  such  con- 
duct was  a  plain  TiolatloD  of  his  duty  as  an 
officer,  and  that  the  condition  of  the  bond  cer- 
tainly and  plainly  coverod  such  conduct,  and 
was  violated  thereby. 

The  principle  decided  in  United  Stai«$  v. 
Brad/ejf,  85  U.  S.  10  Pet.  848  [0:  448],  that 
bonds  and  other  deeds  may  be,  and  in  many 
cases  are,  good  in  part  and  void  for  tbe  reai- 
due,  where  tbe  residue  Is  founded  In  Illegality 
but  not  malum  in  $e.  may  be  invoked  in  this 
case.  Tbe  two  conditions  of  tbe  bond  were, 
(1)  that  Lieutenant  Howgate  should  carpfnllr 
discharge  tbe  duties  of  "property  and  [501 
disbursing  officer  of  tbe  signal  service;  and  (3) 
Ibat  he  should  faithfully  expend  all  public 
Tdbnay,  and  honestly  account,  etc.,  as  already 
stated.  The  condition  that  he  should  carefully 
discharge  tbe  duties  of  the  office  might,  per^ 
haps,  be  regarded  as  somewhat  vague,  on  ao- 
couot  of  the  uncertainty  as  to  what  constituted 
all  of  those  duties,  but  there  is  neither  vaeue- 
ness  nor  uncertainty  in  the  other  condition, 
above  stated.  If  the  first  oondlllon  were  to  be 
held  void  for  uncertainty,  there  Is  no  valid  rea-  • 
son  for  holding  that  the  second  condition  is  also 
void,  although  not  at  all  uncertain.  When 
tbe  cause  of  action  consists  In  a  breach  of  that 
particular  condition  of  tbe  bond  which  la 
plain,  definite,  and  certdc,  there  Is  no  reason 
for  denying  a  recovwy  because  of  the  uncer- 
tainty o'f  another  concution  wblcb  need  not  l>e 
referred  to  in  order  to  sustain  the  action. 

Counsel  for  defendants  ask:  "What  proof 
was  there  that  it  was  the  duty  of  Howgate. 
under  a  bond  with  a  penalty  of  |I3,000,  to 
receive  and  disburse  the  enormous  sums 
charged  against  blm  In  the  'consolidated  tran- 
script,' aggregating  tbe  sum  of  91,182.742.82. 
in  the  brief  period  "of  about  two  yearst"  The 
attention  of  tbe  War  Department  bad  been 
called  to  (he  Signal  Service  Office  at  Wash- 
ington by  reason  of  a  requisltlun  for  $50,000, 
in  Ffbruary,  1878,  to  be  paid  to  Lieutenant 
Howgate  as  disbursing  officer  of  the  signal 
service.  The  answer  to  such  requisition  given 
from  the  War  Department,  among  other  things, 
was  that  "requisitions  for  advances  should  oe 
for  a  less'unount  than  $50,000.  or  should  not 
exceed  $25,000  at  any  one  time."  Tbe  seta  ■ 
of  Congress  making  approprlaliona  for  the 
signal  service  also  Uiow  that  a  large  amount 
of  public  moneys  would  be  disburaed  In  the 
course  of  each  year  through  the  office  of  the 
chief  signal  officer  of  tbe  army.  How  much 
that  sum  would  reach  It  was  not  necessary  to 
know  accurately.  A  bond  exacted  for  tbe 
sum  of  $12,000  waa  very  likely  demanded  tn 
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view  of  the  fact  that  frequent  BetUemeDts  were 
-cusiomary  between  the  officer  and  the  Trcos- 
'mry  Department,  and  that  requisitions  were 
not  10  be  made  for  nny  enormous  sum  at  any 

-  -SOSlone  time.  With  such  cbecks*upon  the  re- 
ceipt and  disbursement  of  public  moneys.  It 
might  well  have  been  thoueht  that  the  amount 
-deniaodeil  was  sufficient.  Reference  was  also 
liad  In  the  letter  from  the  War  Deoartmeot  to 

-  t.he  amount  of  the  bond  demanded  of  a  com- 
missary of  subsistence,  having  the  same  rank, 
though  in  a  different  branch  of  the  service, 
and  also  chnrged  with  the  receipt  and  dis- 
bursement of  large  amounts  of  public  moneys. 
A  bond  ic  ibe  same  penalty  as  that  ffiveu  by 
feuch  an  officer  was  evidently  supposed  to  ofTer 
eiifflclent  security  for  the  govemment.  Al- 

-tbougb  when  the  bond  was  executed  It  might 

not  bave  been  supposed  that  the  officer  would 
bare  such  large  sums  to  disburse,  that  fact 
forms  no  defense  to  an  action  on  the  bond, 
w  h  ich  was  conditioned  for  the  honest  disburse- 
meut  of  the  public  money*,  whatever  might 
be  their  amount 

80  far  as  this  cause  of  action  Is  concerned, 
the  bond  is  not  void  for  uncertainty,  and  the 
-exception  of  the  defendants  Is  unsustalned. 

5.  The  defendants  also  claim  the  existence 
of  error  in  the  decision  of  the  court  l>elow, 
that  the  settlement  of  Howgate's  sccounts  was 
not  a  bar  to  the  action.  The  evidence  shows 
that  bis  accounts  had  been  regularly  stated 

-  and  passed  by  the  accounting  officers  of  the 
Treasury,  and  a  certificate  given  him  of  non- 
indebtedness.  These  facts  the  defendants  pay 
were  matters  of  record  In  the  Treasury  De- 
partment, and  they  urged  that  the  plainiifl 
«hould  therefore  be  estopped  from  malotaiolog 

-  this  action. 

To  the  same  ^ect  Is  the  objection  that  the 
government  is  estopped  from  maintsining  this 
-suit  by  the  ineoultable  representations  and 
-conduct  of  their  agents  which  misled  the 
surety  Moses,  to  his  prejudice. 

It  is  necessary  to  see  wbatthls  alleged  set 
tiement  was  that  is  set  up  by  defendants  as  a 
"bar  to  the  maintenance  of  this  action.  It  Is 
seen  by  reference  to  Army  Regulations,  %  3394, 
which  is  set  forth  In  the  statement  of  facts, 
that  it  was  necessary  to  obtain  certificates  of 
QonindebtednesB  before  an  officer  retiring 
from  the  service  could  obtain  final  payment 
-of  his  salary.  Immediately  upon  his  resigna- 
tion being  offered,  December  7.  1880,  Lieu- 
593]lenttnt  Howgalc  *proceeded  to  obtain  the 
necessury  certificates.  Be  procured  from  the 
third  auditor  of  the  Treasury  Department  va- 
rious certificates  under  dates  of  October  1, 
December  10  and  23.  1880,  January  6,  and 
April  26,  1881.  These  cerliflcaies  were  for 
-different  quarters  of  the  years  1679  and 
1880,  and  certified  that  the  auditor  bad  ex- 

-  amloed  and  adjusted  the  account  of  H.  W. 
Bowgate.  Lleulenaot.  20th  Infantry,  A.  S.  O., 
and  found  the  snme  balanced  "as  appears 
from  ifae  statement  and  vouchers  herewith 

-transmitted  for  decision  and  certiflcallon." 

Tbfl  last  certificate  signed  by  the  third 
•auditor,  reads  as  follows: 

Certificate  of  Nonlndebiedness." 

Treasury  Department, 
Third  Auditor's  Office,  April  26.  1881. 
It  is  hereby  certified  that  the  accounU  and 


returns  of  H.  W.  Howeate,  Lt.  20th  Inf.,  late 
acting  signal  officer,  U.  S.  A.,  have  been  ex* 
amined,  found  correct,  and  are  closed. 

This  certificate  la  granted  to  satisfy  the  pay 
department  that  the  above-named  offii  er  is  not 
Indebted  to  the  United  Slates  on  the  books  of 
this  ofBce  at  the  date  hereof." 

Certificates  similar  in  their  nature  were 
obtained  from  the  ofilces  of  the  chief  of  engi- 
neers, the  quartermaster,  the  ordnance  depart- 
ment, second  auditor's  office,  the  paymaster's, 
and  the  commissary  generals'  departments. 
Each  certified  substantially  that  Howgate 
"was  not  charged  on  the  books  of  that  office 
as  a  debtor  to  the  United  States,"  or  "that  his 
returns  had  been  ntcdved,  examined,  and 
found  corrBOt,"  or  "that  there  were  no  eUar^ 
remaining  against  him  on  the  books  of  the 
office." 

There  Is  no  proof  that  any  one  of  these  certi- 
ficates was  ever  seen  by  the  sureties  or  was 
known  by  them  to  exist,  nor  is  there  evidence 
that  a  settlement  of  any  nature  had  ever  been 
made  between  the  principal  and  his  sureties 
based  upon  or  by  reason  of  the  certificates, 
nor  that  the  condition  of  the  sureties  had  been 
at  all  changed  because  of  the  existence  of  the 
certificates  or  any  one  of  them.  The  certifi- 
cates were,  of  course,  based  only  upon  what  ap- 
peared after  ancxaminatlon  *of  the  books[51>4 
In  each  department.  Undoubtedly  they  were 
primafacie  evidence  of  the  facts  they  certified 
to,  and  in  the  absence  of  any  evidence  of  mis- 
take or  of  fraud  attacking  toe  integrity  of  the 
Items,  or  any  of  them,  appearing  on  the  books 
and  upon  which  the  ceriificales  were  based, 
they  would  be  conclusive  in  favor  of  the  officer 
In  any  action  against  him.   Boule  v.  United 


Statm,  100  U.  8.  8,  11  [36:  586.  0871:  United 
Statet  Bdl.  Ill  U.  8.  477  [28:  4781:  ^ 
parte  Sandotph,  3  Brock.  447,  475:  Uhiled 


State*  V.  Irving.  42  U.  8.  1  How.  350,  263  [11: 
120,  1251;  United  State*  t.  Bunt,  105  U.  8. 
184,  187  [26:  1088,  1039].  They  would  not, 
however,  be  conclusive  as  agalnM  evidence  of 
the  forgOT  of  any  vouohera  upon  which  the 
accounts  bad  been  founded  and  settlement 
arrived  at;  this  Is  too  plain  tor  argument. 

It  is  urged,  however,  that  even  If  the  oertifl- 
cates  and  bookft  upon  which  they  were  based 
would  ordinarily  be  open  to  explanation  and 
would  not  be  regarded  by  the  courts  as  con- 
clusive, the  rule  Is  nevertheless  changed  in 
this  case  by  the  action  of  the  officers  of  the 
government,  by  reason  of  which  the  govern- 
ment is  estopped  from  showint;  the  falsity  of 
the  certificates  and  the  forgery  of  the  vouch- 
ers. The  government  is  charged  with  Incites 
In  falling  to  take  proper  means  of  enTorrin}; 
its  demands  against  Howgate,  and  in  failint; 
to  pnimplly  notify  the  sureties  of  the  fact  of 
his  defalcation  and  of  their  liability  to  respond 
on  that  account  to  the  extent  of  the  penalty 
of  the  bond. 

As  late  as  April  36. 1881,  the  government 
was  ignorant  of  any  cause  of  suspicion 
against  Lieutenant  Howgate,  for  on  that  date 
the  third  auditor  of  the  Treasury  Depariment 
certified  to  the  correctness  of  Howgate's  ac- 
counts and  returns.  Between  that  time  and 
the  34th  of  August,  1881,  the  suspicions  of 
the  officers  of  the  government  were  aroused, 
an  examination  of  the  books  was  made,  other 
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iDTestiMtfont  were  entered  upon,  sad  the 
fuu  m  the  defalcation  dlwovered,  and  on  the 
last-named  date  a  suit  was  commenced  against 
Howgate  for  the  parpoee  of  recoveriog  ibe 
anm  of  $101,807.06.  The  "particulars  uf  de- 
mand," accompuDjingibe  declaration,  showed 
that  the  suit  was  commeoced  to  recover 
money  unlawf ully  drawn  and  obtained  by 
BoTC^ale  rromtbeTrfBsuryof  theUnited  States 
S951*on  checks  drawn  by  him  on  the  Treas- 
nrer  for  the  amount  stated,  aggregating  the 
amount  sued  for  In  the  action.  The  defend- 
ant appeared  In  the  action  by  attorney,  and 
finally  judgment  for  want  of  an  answer  whs 
entered  on  the  24th  of  Hay,  1883.  and  $28,- 
000  Bubseqaently  realized  on  the  sale  of  the 
defendant's  property,  was  credited  on  Judg- 
ment. 

The  suit  bad  been  commenced  In  the  supreme 
court  of  the  District  of  Columbia,  and  How- 
gate,  the  defendant,  and  Ifoses.  one  of  the 
sureties  on  bis  bond,  were  residents  of  the 
city  of  Washington  in  that  District,  and  had 
t>een  for  many  years.  It  Is  impossible  to  sup- 
pose that  the  fact  of  the  alleged  defalcatioo 
of  Howgate  was  unknown  to  Moses.  The  rec- 
ord shows  that  a  personal  service  upon  How- 
gate  was  not  obtained  for  the  commencement 
of  Ihe  action  against  him,  which  would  imply 
an  inability  to  discover  him  within  the  Dis- 
trict or  else  his  absence  therefrom.  The  affi- 
davit used  upon  obtaining  the  allachmeot 
•bowed  that  Howgate  was  aware  of  the  Inves- 
tigation going  on  in  relation  to  his  accounts, 
and  that  with  such  knowledge  be  suddenly, 
and  without  declaring  any  other  business  or 
reason  for  leaving,  left  the  District  without 
indicating  how  long  he  would  remain  or  when, 
if  ever,  he  would  return.  The  presumption 
Is  very  strong  from  all  these  circumstances 
that  Moses,  after  Howgate**  departure  from 
Washington,  knew  of  the  alleged  defalcation 
and  of  the  suit  broaght  by  the  government 
against  Howgate.  There  can  be  no  well- 
founded  claim  that  such  suit  was  not  com- 
menced promptly,  and  there  Is  no  evidence 
Uiat  it  was  not  prosecuted  with  due  diligence, 
even  though  no  answer  had  been  put  In  up  to 
Uie  time  when  the  Judgment  was  taken,  va- 
rious reasons  might  have  existed  for  the  delay 
between  the  commeQcement  of  the  action  and 
the  entry  of  judgment,  which  cannot  be  said 
to  have  been  unusual.  There  Is  nothing  in  the 
fact  that  the  government  sued  Howgate  alone, 
without  calling  upon  the  sureties  in  the  bond 
which  would  operate  to  the  injury  of  Ihe 
sureties.  And  there  Is  no  evidence  that  the 
sureties  suffered  any  damage  by  reason  of  any 
action  or  lack  ot  action  on  the  part  of  the 
govern  meat. 

A  K  to  Ihe  certiflcatesof  nonindebtedness.tbere 
596]i8  no  legal  'presumption  that  (be  sureties 
had  any  knowledge  that  these  certificates  had 
ever  been  given  to  Howgate  either  at  the  time 
of  or  soon  after  his  resignation,  or  at  all.  The 
case  of  United  States  v.  Almtnder,  110  U.  S. 
1126  [28:166],  does  not  hold  that  there  Is  any 
such  presumption.  In  that  case  the  Secretary 
of  the  Treasury  having  abated  taxes  against 
the  defendant,  under  an  act  of  Congress,  the 
Commissioner  of  Internal  Revenue  gave  no- 
tice of  the  fact  to  the  prioclpids  In  the  bond, 
who  then  gave  the  same  notice  to  their  aure- 
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ties,  and  the  ease  was  not  decided  on  the  grouni) 
of  any  presnmptlon  of  knowledge  on  the  park 
of  the  sureties  as  to  the  abatement. 

We  have  looked  at  the  cases  cited  by  th» 
counsel  for  thedefendantsupon  this  branch  ot 
the  case.  They  all  show  either  the  giving  of 
notice  to  the  sureties  of  payment  of  the  debt  for 
which  they  were  originally  liable,  or  an  adml<^ 
sion  of  payment  of  the  debt  by  the  holder 
thereof,  or  a  declaration  of  the  holder  of  tb» 
security  that  be  would  exonerate  the  surety, 
or  else  a  reliance  by  the  sureties  upon  som* 
conduct  of  the  holder  of  the  security  towards 
them,  and  a  necessary  inlnry  to  them  if  lb* 
holder  should  be  permitted  to  subsequently  as- 
sumes different  attitujle.  The  cases  referred 
to  are  pUced  in  the  margin. f 

The  case  here  Is  entirely  barren  of  evidence 
that  the  sareties  had  knowledge  of  any  fact- 
going  towards  their  exoneration,  or  that  ther 
acted  or  failed  to  act  In  any  particular  wita 
reference  to  their  principal  by  reason  of  the 
conduct  of  the  government  officials  or  the  ex- 
istence of  the  certificates  mentioned.  We  ar«- 
of  oi^nlon  also  that  no  such  exonerating  fact 
exiMed. 

We  are  therefore  unable  to  find  either  im. 
the  certificates  slluded  to  or  in  the  action  of 
the  officials  connected  with  the  governmeok 
snythlDg  precluding  the  Inquiry  as  to  the  ac- 
tual and  true  state  of  the  accounts  upon  wblctk 
the  Judgment  In  *this  case  rests.  The  [59T 
exception  of  the  defendants  npon  this  ground 
cannot  prevail. 

6.  The  defendants  also  took  exception  to- 
the  decision  of  the  court  below  in  permitting 
plaintiff  to  Introduce  certain  transcripts  of  tbe- 
books  and  proceedings  of  the  Treasury  De- 
partment for  the  purpose  of  proving  the  actuat 
state  of  the  accounts  ttetwenn  the  government 
and  Howgata  These  transcripts  were  ob- 
jected to  on  two  grounds:  (1)  that  they  showed 
on  their  face  that  they  were  mere  statements 
of  balances,  and  not  the  entire  account  between 
the  parties;  that  they  showed  that  the  gov- 
ernment officers  bad  made  a  restatement  of 
Howgate's  account  after  he  ceased  to  be  prop- 
erty and  disbursing  officer,  and  that  tfa««  wa» 
no  authority  for  making  such  restatement,  and 
that  it  was  not  evidence  against  the  defend- 
ants. We  think  that  ndlher  objection  k  well 
founded. 

Tbe  trnnscrlpta  were  received  under  n.> 
S.  Rev.  Stat,  g  886,  and  were  certified  to' 
under  the  band  of  the  Secretary  of  the  Treas-L 
ury  and  tbe  seal  of  the  Treasury  Department,^ 
on  the  10th  of  November,  1884.  There 
was  also  a  certificate  from  the  third  auditor' 
of  tbe  Treasury  Department  attached  to  the 
papers  and  certifying  that  they  were  trans- 
cripts from  the  books  and  proceodiags  of  tbo 
Treasury  Department,  and  that  the  papers  no- 
oexcd  thereto  were  true  copies  of  tbe  originala^ 
on  file  and  of  tbe  whole  of  said  originals. 
Then  followed  a  copy  of  tbe  bond,  and  then 


tUnltad  States  v.  Alexander.  110  TT.  B.  aK[28:  laSh 
Harris  v.  Brooks.  21  Pick.  IBT  DB  Am.  Dee.  25i]; 
Carpentdr  v.  KInfr.  9  HeL  SU  [43  Am.  Dec  lOSk  Bak- 
er V.  Brlirgc.  8  Pick.  181  [19  Am.  Deo.  SU]:  Taylor 
V.  Lohman.  74  Ind.  418:  Thornbunrh  v.  Iladr«a. 
S3  Iowa.  8H0:  CbarotxTS  v.  Oochrao,  18  Iowa.  199; 
GortlOD  v.M'Carty,  3  Wttart.  Urtt  BrooktDft  v.  Farm- 
ers' Bank.88  Kt.  481:  Aaron  v.  Mendel.  IS  Kj.  iXl  IS» 
Am.  Rep.  SHQt  1  GreenL  Br.  I W. 
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-«kiiotIicr  certificate  from  the  third  auditor  that 
Sxe  bad  "examiaed  and  adjusted  tbe  account  of 
S.  W.  Howgale,  LEeutebaot  20tb  InfaDtry, 
oroperly  and  dl&burslnff  officer, 'Signal  service, 
XJ.  S.  Army,  from  April,  1878,  to  September, 
1 880.  and  found  tbe  balance  as  follows"  (giv- 
-liifr  the  bnlance  for  each  fiscal  year  for  tbe  years 
atj79,  1880,  and  1881,  and  resulting  in  a  balance 
-^ue  tbe  United  States  of  1133,255.23).  Tbia  last 
-cenificale  thus  made  by  tbe  third  auditor  does 
not  purport  to  certify  to  a  copy  of  the  whole 
■«ccouDt  between  the  goveromeat  and  How- 
^ate.   The  accMunt  which  first  follows  tbe  cer- 
tificate is  termed  a  "coDSolldated  ftettlemenr," 
«nd  is  slmplvs  summary  of  ihenmount,  giving 
-only  the  total  amount  due  the  United  States  for 
-«arh  of  tbe  fiscal  years  stated.  It  does  not  pur- 
•098]  port  *lo  be  tbe  full  account  between  the 
Sttrties.  Following  that  summary  or  "consoli- 
dated accoaat,"  however,  are  the  transcripts 
-from  the  books  of  the  Treasuiy  Department, 
-containlag  ibe  account  of  Bowgate,  "property 
«nd  disbursing  officer,  signal  service  of  the 
Uoited  States,  with  tbe  Utilled  States,"  Includ- 
ing items  of  credits  and  of  disbursements.  In 
•other  words,  both  sides  of  the  account  are 
^▼cn  in  these  transcripts  and  also  tbe  items 
•of  difference;  that  Is,  those  Items  of  credit 
-which  bad  been  originally  claimed  by  and  al- 
lowed to  Howgate.  but  which  were  subsc- 
•quently  disallowed  by  the  accounting  officers 
of  tbe  government  on  a  restatement  of  tbe  ac- 
•count,  were  given  in  foil.   This  restatement 
liad  been  made  in  1884,  on  the  ground  that 
many  of  tbe  vouchers  for  items  that  had  been 
formerly  allowed  Howgate  were  forged  or  oth- 
erwise ftaudulent  copies  of  the  alleged  fraudu- 
lent vouchersare  also  set  forth.  If.  therefore, 
llie  so-called  "consolidated  settlement"  were 
inadmissible,  as  not  being  a  full  account,  it 
■was  wholly  Immaterial,  because  tbe  same  facts 
would  appear  from  an  examination  of  the  sc- 
-count  between  Howcate  and  the  United  Slates, 
both  sides  of  whltSi  were  contained  In  the 
other  transcripts  accompanying  that  consoll- 
•dated  settlement 

We  think  the  certificate  as  to  those  trans- 
•cripts  was  entirely  sufficient,  and  the  trans- 
cripts themselves  were  admissible  as  sufficient 
transcripts  from  the  books  and  proceedings  of 
the  Treasury  Dcparimeot  within  U.  B.  Kev. 
£tat.  g  680.  and  that  tbe  certificate  which  cer- 
tified that  the  papers  annexed  to  tbe  transcript 
were  true  copies  of  the  originals  on  file,  and  of 
Ibe  whole  of  such  oHginats.  was  a  full  com- 
pliance with  law.  United  Statta  t.  Pinaon, 
102  U.  S.  649  [26:  2361;  United  Btatn  t.  BeU, 
111  U.  a  477  f28:  478). 

Am  to  tbe  objection  that  the  transcripts  show 
«D  tbdr  face  that  the  accounts  therein  referred 
to  had  been  restated  since  the  acceptance  of 
tbe  resignation  of  Lieutenant  Bowgate,  and 
that  there  was  no  authority  to  make  such  re- 
statement, we  think  the  objection  untenable. 
As  has  been  heretofore  staled,  there  had  been 
no  actual  and  formal  settlement  between  the 
government  and  Howgate,  and  no  admission 
mnde  by  the  government  for  the  purpose  of 
.1(99]  ulscbarging  him  and  his  sureties  *from 
liabihtyon  tbebond.  Howgate,  for  the  purpose 
of  obtaining  payment  of  hu  own  salary,  had 
procured  certain  statements  from  various  de- 
partments, acknowladginc  that  by  the  books  of 
tM  D.  8.  . 


those  departments  be  did  not  appear  indebted 
to  tbe  goveramunt.  and  by  virtue  of  those  cer- 
tificates be  had  obtained  final  payment  of  bis 
salary,  but  subsequently  to  that  time,  when 
other  facts  became  known,  causing  an  investi- 
gation into  tbe  Slate  of  iheaccounts.  It  became 
apparent  that  Lieutenant  Howgate,  at  the 
time  when  be  obtained  these  certificates  of 
Donindebtedness,  was  In  truUi  a  defaulter,  and 
that  he  owed  the  government  over  flOO.OOO. 
After  the  final  payment  of  his  salary,  when 
these  facts  iKcame  known,  tbe  acting  chief 
signal  officer  made  up  h  statement  of  the  ac- 
count between  Howgate  and  tbe  government, 
which  showed  In  detail  the  vouchers  and 
checks  which  were  known  to  be  fraudulent, 
with  the  names  of  witnesses,  etc.,  which  state- 
ment was  sent  to  the  Secrerary  of  War,  to- 
gether with  a  report  of  tbe  officer  making  up 
the  account  showing  the  true  state  of  the  ac- 
count. After  that  time,  and  In  compliance 
with  the  request  of  tbe  solicitor  of  Ibe  Treas- 
ury, the  Secretary  of  War  sent  to  tbe  second 
comptroller  of  the  Treasury  this  statement  of 
the  account,  together  with  a  copy  of  tbe  re- 
port of  tbe  aoting  chiet  signal  officer  which  ac- 
companied It,  and  Uie  Mcretary  stated  that 
the  papers  were  forwarded  to  the  second 
comptroller  with  a  view  to  a  restatement  of 
the  accounts  of  Howgate  for  use  In  the  suit  on 
bis  bond  of  April  2.  1876. 

It  therefore  appears  that  this  so-called  re- 
statement of  the  account  was  no  mere  gratui- 
tous and  unsolicited  work  on  the  part  of  the 
clerics  of  tbe  Treasury  Department,  but  that 
the  restatement  was  made  sulMtantlally  by  di- 
rection of  the  Secretary  of  War,  under  the 
supervision  of  tbe  second  comptroller  of  the 
Treasury,  and  asked  for  by  the  solicitor  of 
that  department,  and  It  was  all  done  that  from 
the  books  and  proceedings  from  the  Treasury 
Department  a  transcript  might  be  made  thM 
would  show  the  actual  state  of  the  aocounta 
between  the  government  and  Howgate  after  ex- 
cluding these  false  and  forged  vouchers  upon 
which  be  had  obtained  credit  and  by  means  of 
which  be  *was  enabled  to  procure  the 
certificates  of  nonlndebtedoees  above  referred 
to.  The  Idea  that  under  circumstances  like 
these  there  would  be  no  power  Id  the  officers 
of  tbe  government  to  resuta  an  a^unt  be- 
tween the  government  and  aa  officer  by  dis- 
allowiog  credits  given  him  upon  false  and 
forged  vouchers  cannot  be  entertained  for  a 
moment. .  The  cases  already  referred  to  In 
tbia  opinion  dispose  of  such  a  claim. 

7.  One  other  objection  was  taken  upon  tbe 
trial,  and  that  was  to  the  admission  of  the 
judgment  recovved  against  Howgate  by  the 
government.  • 

Neither  surety  was  apartv  to  that  judgment 
which  was  solely  against  Howgate,  and  the 
record  In  that  case  wss  admitted  in  evidence 
under  the  objection  and  exception  of  the  de- 
fendants. We  are  of  opinion  that  the  judg- 
ment was  properly  admitted  in  evidence 
against  the  surety.  It  proved,  at  least,  prima 
facie  a  breach  of  the  bond  by  showing  the 
amount  of  public  moneyswhich  Howgate,  tbe 
priucipal,  bad  failed  to  faithfully  expend  and 
honestly  account  for.  It  was  far  bejrond 
the  penalty  in  the  bond,  and,  nnexplained. 
the  judgment  was  snfBdent  evidence  of  the 
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breach  of  condition.  Drummond  v.  Pratman, 
35  U.  8.  13  Wbeat.  5t5  [6:  712];  United  Stufa 
T.  Burbank,  71  U.  8. 4  Wall.  18tf  [18: 8211-.  Me- 
Lavghlin  v.  Bank  of  Potomac,  48  U.  8.  7  How. 
320  ri2:  675];  StowU  v.  Banks,  77  U.  8.  10 
Wall.  &88  [19:  10^6J:  WasJiington  lu  Co.  v. 
Wtbiter.  135  U.  8.  426  [31:  7991. 

This  completes  the  ezamlDatloii  of  the  vari- 
ous  quesUoni  vhlch  were  argued  at  the  bar  by 
couDsel  for  the  defendaats.  Other  ouestioDS 
have  been  raised  in  the  briefs  and  Kave  re- 
ceived our  careful  atteution. 

We  find  nothing  in  the  record  wfiiehjvitifiea 
a  reversal  iff  the  judgmmt,  and  the  tame  is 
ther^ore  affirmed. 


601]   UNITED  STATES,  AppL, 
«. 

CLARENCE  R.  OREATHOUBB. 

(See  &  C.  Beporter^ed.  flOI-OOL) 

Bipeale  tg  fm^ieation-^mit^n  tf  elaime 
agaimi  the  United  State*— €oMuli^nerat. 

1.  Bepealfl  bj  implloatioa  are  not  favored,  and 
when  two  statatce  ooverlDs  lo  wbole  or  lo  part 
the  fame  toattar  are  not  absolatelr  IrreeoncU- 
atte,  eSeot  aboaM  be  glTeo,  If  poaslUe.  to  botb 
of  tliem. 

t.  The  exception  of  pereons  berond  mm  and 
those  under  other  dlaabUttlet,  from  Uieslx  yeara* 
limtutloD  of  aottona  on  olalBoa  asalaat  the  United ' 
States,  oiade  br  the  iwovtoo  of  U.  8.  Rev.  sue. 
1 1009,  is  not  repealed  by  the  act  of  March  8, 1887. 
known  as  tbe  Tucker  act,  but  1 1  of  the  latter  act 
should  be  iotarpreted  aa.  If  that  proviso  were 
added  to  It. 

9,  A  oooealceiMnaoC  tbe  United  States,  so  long 
aa  be  remaios  abroad.  Is  wltbln  the  exception  of 
"persons  beyond  the  seas'*  from  the  limitation  aa 
to  prosecu  ting  olaJma  against  tbe  Oalted  States. 

[Na  284.] 

Argued  March  U,  097.  Decided  Aprd  19, 

APPEAL  from  a  JudinneDt  of  tbe  Court  of 
Claims  In  favor  of  Clarence  R.  Greatbouae 
against  tbe  United  States  to  recover  back 
moDeys  paid  by  him  to  tbe  Uoited  States  col- 
lected    him  for  certlf jlng  ioToicea  of  gooda, 
etc  jatrmed. 
Tbe  nets  are  staled  Id  the  opinloB. 
Mr.  Joaboa  £rie  Dodg*.  AsstotADt  At- 
torney General,  for  appellant. 
Mr,  John  C.  Fajr  for  appellee; 

Mr.  Justice  Harlan  deUvered  tbe  o[diiIoD 
of  the  court: 

This  action  was  brought  In  tbe  court  of 
claims  on  the  34th  daj  of  April,  1894. 

Tbe  claimant,  Greatbouse,  was  appointed 
consul  general  of  the  United  States  at  Kan- 
ajiawa,  Japan,  and  served  in  that  capacity 
from  August  1,  1886,  io  March  81.  1889. 
Since  tbe  last-named  date  be  has  continuously 

Mot*.— ^*  to  rrpea)  of  aCatute  Im  tmptteotfon,  aee 
note  to  United  States  v.  Henderson,  SO:  IMk 

^  to  «f  est  of  state  decMont  oful  totoa,  4n  rspard  to 
sbittiU  ef  Hmttotions.  ttpon  Oniled  States  oourtSt  see 
note  to  Bmendoif  v.  Iterlor.  fclSBL 

tiso 


TUB  IJmitkd  SxATEa.  Oct.  Tjuui^ 

resided  in  foreign  countries,  and  bad  not  whfik 
this  cause  was  beard  below  returned  to  tbe 
United  States. 

During  the  above  period  he  collected  $1 ,70r» 
from  sundry  persons  for  certifying  Involtrs  of 
goods  shipped  through  tbe  Uniied  States  to 
transit  to  foreign  countries  and  $61  from  other 
persons  for  certifying  the  value  of  Japanese 
currency  attached  to  such  iBToices. 

Under  tbe  rules  and  regulations  of  the  State 
and  Treasury  Departments  the  fees  so  collected 
were  "accounied  for  and  "paid"  to  the  [OOS 
Uniied  Stutes,  tbe  first  payment  being  made  nn 
January  27, 1887.  and  the  last  on  July  18. 18!?9. 

On  the  foregoing  facts  found  by  the  court  of 
claims,  Ihe  majority  of  that  court  held  aa  a  con- 
clusion of  law  that  the  claimant  was  entitled 
to  recover  from  tbe  United  States  $1,858. 
which  was  tbe  agfrrecate  amount  of  the  above 
payments  to  the  United  States. 

As  it  is  a  condition  or  qualification  of  the 
right  to  s  Judinnent  against  tbe  United  Stales 
in  tbe  court  of  claims  thai,  except  where  ihe- 
clalmaot  labors  under  some  one  of  tbe  di.v 
abilities  specified  In  Ihe  statute,  the  claim 
must  be  put  in  suit  by  the  voluntary  action  of 
the  claiinant,  or  be  presented  to  the  proper  de- 
partmeot  for  settlement  within  six  years  after 
suit  could  be  commenced  thereon  against  the- 
ffovernmont  {A'nn  v.  United  Statei,  138  U.  S. 
237.  283  [81:  138.  180].  it  is  contended  that  the 
court  below  erred  in  not  boldiBg  that  all  de- 
mands for  sums  paid  by  Uie  dauaant  foio  ibe 
Treasury  prior  to  April  24. 1888,  were  barred 
by  limitatioB,  and  that  judgment  should  not 
have  lieen  rendered  for  any  sum  In  excess  of 
tbe  aggregate  amount  paid  by  cUimaot  into 
the  Treasury  after  that  date. 

By  U.  S.  Rev.  Stat,  g  1069,  ft  la  provided 
that  "every  claim  against  the  Colted  Slates, 
cognizable  by  tbe  court  of  claims,  shall  be  for- 
ever barred  uniesa  tbe  petlllon  setting  forth  a 
statement  thereof  la  filed  In  the  court,  or  iraoa- 
mitled  to  it  by  tbe  Secretary  of  tbe  Senate  or 
the  Clerk  of  the  House  of  RepreEeulatlves  as 
provided  by  law,  within  six  years  after  Ibe 
claim  first  accrues:  Piotided,  That  Ibeclaima 
of  married  women  first  accrued  during  mar- 
riage, of  persons  under  tbe  age  of  twentv-one 
years  first  accrued  during  minority,  and  of 
idiots,  lunatics,  insane  persona,  and  persons 
l>eyood  the  seas  at  tbe  time  the  claim  accrued, 
entitled  to  the  claim,  shall  not  be  barred  if  the 
petition  be  filed  In  the  court  or  transmitted,  s» 
aforesaid. within  three  years  afterthe  disability 
has  ceased:  hut  no  other  disability  than  Uiose 
enumerated  shall  prevent  any  claim  frota 
being  barred,  nor  shall  any  of  the  said  dis- 
abilities operate  cumulatively." 

*It  will  be  observed  that  by  this  aectlon[B03 
"persons  beyond  the  seas" having  claims  agaiu^it 
tbe  United  States  cognizable  by  lb«  court  of 
claima  were  entitled  to  sue  within  three  yeara 
after  the  disability  of  absence  was  removed. 
As  Greathouse  was  beyond  the  seas  during  tbe 
whole  period  covered  by  his  claim  and  up  to 
the  institution  of  this  action,  the  limilalion  of 
six  years  would  not  apply  to  this  case,  if  Ibe 
exception  made  by  the  Revised  Statutes  of 
"persons  beyond  tbe  seas"  Is  still  la  force. 

It  is  contended  that  since  the  passage  of  tbe 
act  of  March  8,  1887(24  StaL  at  L.  006,  chap^ 
S69),  entitled  "An  Act  to  Fioride  for  th» 
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Ttriofdng  of  Sntts  against  the  Uofted  Statet,** 
kc  Down  as  Ihe  Tucker  act,  tbe  Hmitattoo  of  nx 
veara  Is  applicable  to  tUi  claims  afraiiul  the 
^Dited  States  cofnilzable  by  aoy  court,  under 
'wliAtever  diaaUUty  tho  clafmaDt  have 
laljored. 

That  act  provides:  *'Tbe  court  of  claims 
slsal)  bare  jurisdictinn  to  hear  and  determine 
The   followfag   matters:    First.    All  claims 
founded  upon  tbe  OoDstttiilioo  of  tbe  United 
States  or  any  law  of  Corgress,  except  for  pen- 
sioDs,  or  upon  bdj  regulation  nf  an  Executive 
X>epBrtment.  or  upon  any  contract,  expressed 
or  implied,  with  the  gOTernmeot  of  the  Uoited 
States,  or  for  damages,  liquidated  or  unliqui- 
dated, in  rases  not  sounding  in  tort,  in  respect 
of  wblch  claims  tbe  party  would  be  entitled  to 
redress  against  tbe  United  States,  either  in  a 
court  of  law,  equity,  or  admiralty,  If  tbe 
United  States  were  suable:  Provided,  fioiMter. 
That  notbing  in  this  section  shall  lie  construed 
as  giving  to  either  of  the  courts  herein  men- 
tioned juried  ictioD  to  hear  and  determine 
claims  growing  out  of  the  late  civil  war,  and 
commonly  known  as  'war  claims,'  or  to  hear 
and  determine  other  claims,  wbicb  have  here- 
tofore been  rejected,  or  reported  on  adversely, 
"by  any  court,  department,  or  commission  au- 
thorized to  bear  and  determine  tbe  same. 
Second,  All  set-offs,  counterclaimi,  claims  for 
damans,  whether  liquidated  or  unliquidated, 
or  other  demands  whatsoever  on  tbe  part  of 
the  government  of  tbe  United  States  against 
any  clalmaDt  against  the  government  in  said 
court:  Protided,  Tbat  no  suit  aealnst  tbe  gov- 
<S041erDment  of  the  United  *8tates  shall  be  al- 
lowed uader  this  act  unless  tbe  same  sbatl  have 
been  brought  within  six  years  after  tbe  right  ac- 
crued for  which  the  claim  b  made." 

The  district  courts  (kT  the  United  Stales  were 
given  by  the  same  act  concurrent  jurisdiction 
with  the  court  of  claims  as  to  all  matters 
named  In  the  above  section  where  the  amount 
of  tbe  claim  did  not  exceed  fl.OOO,  the  circuit 
courts  of  the  United  States  to  have  such  con- 
cunent  jurisdiction  in  all  cases  where  the 
amount  of  the  claim  exceeds  $1,000  and  does 
not  exceed  $10,000.   Sec.  2. 

It  was  further  provided  tbat  tbe  jurisdiction 
of  the  respective  courts  of  the  United  Slates 
proceeding  under  that  act,  including  the  right 
of  exception  and  appeal,  should  be  governed 
by  the  law  then  in  force,  in  so  far  as  the  same 
was  applicable  and  not  Inconsistent  with  the 
proviMons  of  that  act:  and  the  course  of  pro- 
redure  is  to  be  in  accordance  with  tbe  estab- 
lished rules  of  said  respective  courts,  and  of 
such  additions  and  modifications  thereof  as 
th'ev  may  adopt.    Sec.  4. 

By  the  Tucker  act.  U.  8.  Rev.  Stat,  g  1079. 
was  expressly  repealed,  and  It  was  declared 
that  the  provisions  of  ^  1080  shall  apply  to 
cases  under  that  act    Sec.  8. 
The  9tb  section  of  the  act  provides  tbat  "tbe 
laiotiff  or  the  United  States,  in  any  suit 
roiight  under  tbe  prnvislooa  of  this  act,  shall 
have  tbe  same  rights  of  appeal  or  writ  of  error 
as  are  now  rescrveit  fo  the  statutes  of  the 
United  States  In  that  behalf  made,  and  upon 
the  renditions  and  limitations  therein  con- 
tained.  The  modes  of  procedure  in  claiming 
and  perfecting  an  appeal  or  writ  of  error  shall 
conform  In  ui  respects,  as  sear  as  may  be,  to 
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the  statutes  and  ntles  of  court  goreroing  ap- 
peals and  writs  of  error  fn  like  causes." 

Tbeactof  March  3, 1887,  it  will  beobservcd, 
expressly  repealed  only  ^  1079  of  tbe  Revised 
Statutes,  and  all  taws  and  parts  of  laws  tbat 
were  incoosistentwiih  that  act. 

In  United  Statet  v.  Jonn,  181  V.  8.  1.  16 
[83:  90,  81],  it  was  held  tbat  the  jurisdiction 
given  to  tbe  court  of  claims  by  tbe  act  of  1^$87 
was  precisely  the  same  as  tbat  given  in  the- 
acls  of  1S5S  and  1863  (10  Stat,  at  L.  613.  chap. 
\%%;  12  Stat,  at  L.  76S.  cbap.  92).  with  tbe  nd- 
dition*that  It  was  extended  by  the  act  of[<!(05 
1887  to  damages,  liquidnted  and  unliquidated, 
"incases  not  souodingin  tort,  and  to  claims  for 
which  redress  may  be  bad  either  in  a  court  of 
law,  equity,  or  admiralty."  But  it  does  not 
follow  that  the  proviso  of  §  1  of  tbe  act  of 
1887,  declaring  that  "no  suit  against  tbe  gov- 
ernment of  the  United  States  shall  be  allowed 
uoder  this  act  unless  tbe  same  shall  hare  been 
brought  within  six  years  after  tbe  right  ac- 
crued for  which  the  claim  is  made."  should  be- 
held to  have  displaced  every  part  of  U.  8.  Rev. 
Stat.  §  1069.  The  actof  1«87  only  superseded 
aucb  previous  legislation  as  was  incoosistent 
with  its  provisions.  It  is  true  that  if  that  act 
be  literally  construed,  there  is  some  ground  for 
holding  that  Congress  intended  by  the  proviso 
of  g  1  to  cover  tbe  whole  subject  of  the  limita- 
tion of  suits  against  the  government.  Id  what- 
ever court  Instituted.  But  we  cannot  suppose 
that  It  was  intended  to  strike  down  tbe  excep- 
tions made  In  U.  S.  Rev.  Stat.  §  1069,  in  favor 
of  "tbe  claims  of  married  women  first  accrued 
during  marriage,  of  persons  under  the  age  of 
twenty-one  years  first  accrued  during  mlnorUy, 
and  of  idiots,  luoatics.  insane  persons,  and  per- 
sons beyond  the  seas  at  the  time  tbe  claim  ac- 
crued. Those  exceptions  were  not  expressly 
abrogated  by  the  act  of  1 887.  and  they  could  be 
held  to  be  repealed  only  by  implication.  But  re- 
peals by  implication  are  not  favored,  and  when 
two  statutes  cover  in  whole  or  in  part  tbe  same 
matter,  and  are  not  absolutely  irreconcilable, 
effect  should  he  given.  If  posuble,  to  both  of 
Ihem.  Frott  v.  lFen{«.  167  U.  &  46,  fiS  139: 
614,  611»];  United  Statet  v.  BxaUii,  180  U.  S. 
186.  147  [40:  369,  378]. 

In  conformity  with  this  principle  we  must 
adjudge  thatttie  above  proviso  of  U.  B.  Rev. 
Stat.  ^  1069,  is  still  in  force,  because  not  abso- 
lutely inconsistent  with  the  last  proviso  of  tbe 
act  of  1687;  consequently  that  tbe  claim  of  » 
person  who  was  beyond  the  seas  at  the  time 
the  claim  accrued  is  not  barred  until  three 
years  shall  have  expired  after  such  disability 
is  removed  without  suit  against  the  govern- 
ment Although  tbe  act  of  1887  prescribes 
the  limitation  for  suits  "under  this  [tbat]  act," 
without  making  any  exception  in  favor  of  per- 
sons under  disability,  it  should  be  interpreted  aa 
*If  tbe  proviso  in  U.  S.  Rev.  Stat  §  1069r6Oe 
were  added  to  @  1  of  that  act  We  could  not 
hold  otherwise  without  deciding.  In  effect,  that 
(be  limitation  of  six  years  applied  to  claims 
accruing  to  married  women  and  Infants  during 
their  respective  disabilities,  as  wfll  as  to  the 
claims  of  idiots,  lunatics,  and  insane  persons. 
We  are  uDwilling  to  bold  that  Congress  in- 
tended any  such  result  We  may  add  tbat  It 
was  not  contemplated  tbat  the  limitation  upou 
st^ts  against  tbe  government  In  the  district  and 
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«lrcatt  Goarts  of  the  United  States  ihould  be 
dUtereDt  from  that  applicable  to  like  lulta  la 
4be  court  of  clalma. 

It  results  (hat  as  the  appellee  was  "beyond 
Ibe  seas"  at  the  time  fats  demaod  first  accrued, 
and  bad  not  returned  to  tbia  country  prior  to 
the  iostitutlno  of  Ibia  suft,  bis  claim  was  not 
barred  by  limitation.  The  judgment  of  the 
Court  of  Ctaimt — which  Is  not  disputed  upon 
an^  ground  affectins  tbe  merita  of  tbe  claim  in 
«tiit~ui  tkertfore  a^rmed. 


TEXAS  A  PACIFIC  RAILWAY  COM- 
PANT.  Ftf.  in  Srr,, 
«. 

HENR7  D.  CODY. 

(Sea  &  GL  Beporter^cd.  «B-«U.) 

JSraioeot  ^  COM— judicial  notiee—ntgtigenee, 
vhen  qwttumed  if  Jury  —  tnttruetiort§— 
right*  and  dutte$  of  railreadt  and  tnmUn 
re^procal — rtqu^tng  iuMtruetienM. 

t.  Tbe  riffbt  of  a  defendant  to  remov*  a  ease 

to  the  Federal  oourt  on  tbe  ground  of  dlvetae 
clUieDihIp  of  tbe  partlea,  or  that  the  defend- 
aot  is  a  Federal  nllroad  oorporatloD,  caooot  be 
cut  off  br  platntUTi  aTennenta  or  laek  oX  aver- 
BWDU  respecting  tite  parties. 

^  Judicial  nottoe  will  be  taten  of  Oie  fact  of  tbe 
Federal  Inoorptmtloo  of  a  railroad  oompaor. 

S.  The  neirilgeooe  ot  one  who  was  struck  by  a 
train  baoklng  over  a  street  crosstog  Is  a  ques- 
tloD  for  the  Jury  on  proof  tbat  there  was  no 
light  on  tbe  crossing  or  which  Indicated  the  ap- 
proaoh  of  a  train,  and  no  bell  rinaliig  or  whistle 
blowing,  and  that  be,  as  be  approached  the  oross- 
ing,  slackened  his  paoe,  walked  sIowIt.  liatened 
and  looked,  wftbont  seeing  or  bearing  any  train. 

A  oouvt  wUoh  glf  es  proper  InstnieUons  Is  not 
obllRed  to  use  tbe  laogoage  requested  by  oonosel, 
bowerer  correct  It  may  be. 

The  obllgaiioDs.  righia,  and  duties  of  railroads 
and  travelers  upon  highway  crosslngaare  mutual 
and  reclprooaC  and  no  greater  degree  of  oare  is 
required  of  one  than  of  tbe  other. 

4.  Allure  to  request  additional  Itutruotioaa,  If 
those  given  on  the  subject  are  oorreot,  wlU  pre- 
vent an  ot^eotloo  lo  their  inaoffleleocr  oo  ap- 
peaL 

[Ko.  246.] 

Argued  and  Submitted  March  t9, 1897,  De- 
tided  April  19,  1897, 

IN  IIRROR  to  the  Uolted  States  Circuit 
Court  of  Appeals  for  tbe  Fifth  Circuit  to 
review  a  judgment  of  tbat  court  afflrmiog  a 
Judgment  of  tbe  Circuit  Court  of  the  United 
States  for  tbe  Northern  District  of  Texas  Id 
favor  of  plaintiff,  Henry  O.  Cody,  against  the 


NoTB.— ^»  lo  reinomi  of  causes  under  act  of  1876; 
^fssash^),— aee  lurte  to  Meyer  v.  Delawara  B. 
Const.  Co.  fS:  MB. 

AM  toremavathgone  of  two  or  msrs  (Sefendnntt; 
teparabU  oontrovenlcs,— aea  note  to  Sloana  v.  An- 
derson, 28:  m. 

A.»  to  removal  o/eotwes  to  VnUed  Stateeeourttfor 
foeol  pr^uiHee,  see  notes  to  Oalnes  v.  Fuentea, 
13: 924.  and  Jefferson  v.  DtItot,  28:  W. 

A*  to  removal  of  eauaeefrom  stale  'o  Ftderal  eaurU 
wAcrs  UniUd  State*  OonsUtutten,  act  Of  Congrtm, 

tiss 


THE  Uhitkd  States.  Om.  Tmbm, 

Texas  &  VwMe  Railway  Company,  tot  la- 
jury  of  plaintiff  at  a  cronlos  by  tbe  c«r«lm- 
uess  and  negligence  of  the  defeDdut  snd  its 
agents  and  servants.  AMmud. 
See  same  case  below,  80  U.  S.  App.  188L 

Statement  by  Mr.  Chief  Juatlce  Ftdler: 
This  was  an  action  c(Hnmenc«d  by  Henry 
D.  Cody  against  the  Texas  ft  Padflc  Railway 
Ocmpany  in  Ibe  district  court  of  Tarrant 
county,  Texas,  and  removed  by  defendant  to 
the  circuit  court  of  the  United  Statea  for  tbe 
northern  district  of  Texas. 

Plaintiff  alleged  tn  hta  petition  that  on 
March  4, 1808,  he  was  injured  at  ibe  croaaing 
of  the  track  of  the  defendant  company  over 
Jenntnn  avenue  In  the  dty  of  Fort  Worth, 
Texas,^  tbe  carelessness  and  negligence  of  tbe 
defenoant  and  its  agenu  and  servants.  Defend- 
ant demurred  generally  and  pleaded  tbe  gen- 
eral issue,  and,  in  special  pleas,  alleged  tbe 
contributory  negUgenoa  of  plaintiff  and  bis 
failure  to  exeroiw  doe  care  under  the  cir- 
camstances.  Tbe  Isaues  were  submitted  to  a 
jury,  which  found  a  verdict  in  favor  of  plain- 
tiff for  tbe  sum  of  $7,000,  on  which  jud;:nient 
was  rendered.  Tbe  case  was  taken  lo  the  cir- 
cuit court  ot  appeals  for  tbe  fifth  circuit  and 
the  Judgment  affirmed  (80  U.  S.  App.  188). 
whereupon  it  was  brought  to  this  court  by 
writ  of  error. 

Meter*.  David  D.  Dnncsbn.  WinOoto  8. 
Pierce,  and  John  F.  DUton,  for  plaintiff  In 
error: 

The  Federal  courts  have  jurisdiction  of  tbia 
case. 

Tbe  salient  and  cootroUIug  features  of  tbts 
case,  as  respects  Federal  jurisdiction,  are  tbat 
tbe  Texas  &  Pacific  Railway  Company  was  by 
a  public  act  of  tbe  Coogreas  of  the  UoitM 
States  directly  created  a  corporation  by  the 
name  of  the  Texaa  A  Pacific  Railway  Com- 
pany. This  court  will  judicially  notice  the  act 
of  Congress  thus  creating  the  defendant  com- 
pany. 

ManefiOd,  C.  *  L.  M.  B.  (h.  T.  8wtn,  111 
U.  S.  m  (88:  MS);  OtawrvA  t.  Bodge*.  137  U. 
S.  8S9  (83: 189);  Oregon  8.  L.AU.N.TL  Oo. 
V.  Shfttoae,  168  C.  S.  490  (40: 1048):  OAom  v. 
Bank  of  United  Statet,  83  U.  S.  0  Wheat.  788 
(6:  204);  Union  P.  R.  Co.  v.  Miiert{"Pwifie  B. 
Remoral  Caee^')  116  U.  B.  1  (30:  319). 

Tbe  legal  status  of  the  Texas  &  Pacific  Rail- 
way Company  as  a  Federal  cwporation  has 
been  directly  adjudged  by  tbia  court  In  what 
are  called  the  Pa^  R.  Bemowil  Gate*.  115 
U.  8.  16  {29:  824). 

All  the  decislooa  of  this  oourt  whtcbrequirv 
that  the  Federal  question  must  appear  in  tbe 
plaintifl*a  statement  of  his  case  in  order  tbat 


or  trsofy  eomes  In  qwstfon.  see  note  to  little  Tork 
OoM  Wash.  *  w.  Oo.  v.  Korea,  U:  OOft. 

A»  to  etca  riohU:  removal  of  eawM^  lOlMl  dsniSd,— 
see  note  to  OvU  Rlghu  Osses,  ST:  S3S. 

At  to  queitfoiu  of  law  and  fact  for  court  orjueji, 
fti  etrfl  and  crtmfnol  enws.  see  note  to  King  v. 
Delaware  Ins.  Oo.  3:  U6. 

Ae  to  eore  and  precoudons  naecMorv  tn  eroeetno  a 
raOrftad  track,  see  note  to  Oontlnental  Improv.  Oo. 
V.  Stead.  Sk  SOL 
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Xixe  Federal  coarts  may  have  jurisdiction  were 
rendered  in  cases  where  some  rigbt  expressly 
<soDf  erred  b;  tbe  CoosiitulioD,  laws,  or  treaties 
of  lb«  United  States  was  iovolved;  or  wbicli 
Tequired  the  coastructioo  of  such  ConBtitutioo , 
t&ws.  or  treaties;  or  Id  which,  as  Id  the  Skot- 
toice  Cnte,  the  defeodant  corporatioD  was  not 
created  by  a  law  of  the  Uoited  States  or  whose 
powers  were  DOt  derived  therefrom. 

The  Federal  courts  take  judicial  ootlce  of 
Oie  public  acta  of  CoDgreas  or  "the  law  of  tbe 

Oreenl.  Er.  %  6;  Edye  t.  RoberUon  {"Bead 
Money  Caee^')  113  U.  8.  S80  (28:  798);  United 
Statet  T.  RauKher,  119  U.  S.  407.  418  (80: 425. 
•4^8);  Armetroiig  v.  United  State*,  80  U.  8. 18 
Wall.  154(20:614). 

Tbe  circuit  court  of  appeals  erred  In  afflrm- 
4TMff  the  charge  of  tbe  judglB  at  the  trial  that  a 
person  attempiiog  to  cross  a  railroad  track  has 
"'a  right  to  expect"  that  the  dgnals  required 
by  law  will  be  giveti. 

mioU  V.  Chicago,  M.  dSt.  P.  B.  Co.  ISOU. 
S.  34S  (37: 1068):  MimuH  P.  B.  Co.  v.  Mote- 
ley,  57  Fed.  Rep.  MeOrath  t.  Nm  York 
<J  <£  H.  R.  R.  Co.  59  N.  Y.  478,  17  Am.  Rep. 
S50;  Chicago,  R.  I.  A  P.  R.  Co.  v.  Boutton,  96 
CJ.  S.  702  (24:  543):  Beacfa.  Cootrib.  Neg.  g  68. 

Plafolill  W83  guilty  of  cootributory  negli- 
ifcence  in  not  exercising  due  care  when  he  ap- 
4}roncbed  Ibc  trHck  of  tbe  railway  company. 

Tucker  v.  New  York  CAE,  R.  R  Co.  134 
II.  y.  808;  Cincinnati,  I.  St.  L.  A  C.  JR.  Co. 
Soward,  124  Ind.  280. 8  L.  R  A.  598;  Aiken 
Penneylcania  R.  Co.  180  Pa.  880;  Miuouri 
P.  R.  Co.  T.  MoteUy,  .-57  Fed.  Rep.  931;  Salter 
-V.  Utiea  <fi  B.  R.  Co.  75  N.  T.  378. 

Tbe  railway  company  was  not  negligent  in 
respect  to  tbe  licbiing  of  the  street  at  the  eross- 
4ne^over  its  iracK. 

The  rights  of  nUlwaj  companies  at  crossings 
«re  superior  to  thoee  of  passengers  on  the  bigh- 
way. 

WanuT  V.  New  York  CR  Co.  44.  N.  Y.  465. 

Mea$r$.  Ernest  B.  Krnttschnitt.  Edgar 
S.  Fairar*  Benjamin  F.  Jonas*  Thomas 
F.  West,  and  tiewet  T.  Ourleg,  for  defendant 
in  error: 

The  circuit  court  of  appeals  erred  in  iu  fudg- 
ment  affirming  the  judgmeBt  of  the  circuit 
«ourt  for  the  northern  district  of  Texas,  and 
iu  boldiag  that  said  court  committed  no  error 
in  (hat  poriioo  of  its  general  charge  wherein  ft 
instructed  tbe  jury  that  a  persuu  altemptiQe  to 
cross  a  railroad  track  has  the  right  to  expect 
that  tbe  railroad  will  give  tbe  signals  required 
by  law,  in  this,  that  it  presents  an  erroneous 
view  of  tbe  law  which  requires  that  tbe  trav- 
■cler.  upon  approaching  a  railroad  crossing, 
shall  be  on  the  alert  and  stop  and  look  and 
listen  to  ascertain  whether,  if  he  ventures  on 
tbe  crossing,  his  life  or  limb  may  be  imperiled 
by  a  train  that  may  be  nearing  tbe  crossing  at 
the  same  time. 

Continental  Improt.  Co.  v.  SiEend,  OS  U.  S. 
161  (34:  403);  MiU»  v.  Smith,  75  0.  8.  8  Wall. 
«7  (19:  346):  Nudd  t.  Burrow;  91  (T.  8.  426 
<23:  286);  Grand  Trunk  B.  Co.  v.  leet,  144  U. 
8.  488  (36:494). 

The  circuit  court  of  appeals  erred  In  its  ludg 
meat  affirming  the  jodgmeDt  of  the  circuit 
«oort  for  the  northern  district  of  Texas,  and  In 
boldlng  that  said  court  committed  no  error  in 
1M  U.  S.        n.  8..  Book  41.  1 


that  portion  of  its  general  charge  wherein  it 
Instructed  the  Jury  that  If  they  found  for 
plaintifl  they  would  find  for  bim  In  any  sum 
not  to  exceed  $10,000,  in  this,  that  said  charge 
prescribed  oo  measure  of  damages,  but  leaves 
their  assessment  to  the  unbridled  discretion  of 
the  jury. 

Vnited  Statet  En.  Co.  T.  Eountie,  75  U.  8. 
8  Walt.  858  (19:  460):  Garter  v.  Garuai,  113  U. 
8.  484  (38:823):  Texae  A  P.  B.  Co.  y.  VoUe, 
ISIU.  8.78(88:80). 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  tbe  court: 

The  railway  company  raises  a  preliminary 
question  of  jurisdiction.  Plaintiff  below  de- 
scribed himself  in  bis  petition  as  a  resident  of 
Tarrant  county,  Texas,  and  alleged  tbe  Texas 
ft  Padfio  Railway  Company  to  be  "a  private 
erarporation,  creat«i  and  existing  under  the  laws 
of  the  state  of  Texas."  and  that  "tbe  defendant 
owns  and  operates  a  line  of  railway  *ex-[008 
tending  into  and  running  through  said  Tarrant 
county,  and  into  and  through  toe  city  of  Fort 
Worto.Tarrant  county,  Texas,  and  has,  for  the 
purpose  of  condnctf  og  and  carrying  tm  Its  bud- 
aess  in  tbe  management  and  operation  of  said 
line  of  railway,  an  office  and  agency  and  an 
agent  and  representative  in  the  city  of  Fort 
Worth,  in  said  Tarrant  county,  upon  whom 
citation  may  be  served  in  this  case,  the  name 
of  (he  said  agent  being X  T.  Clements." 

Tbe  defendant  company  filed  its  petition  for 
removal  in  due  time,  which,  in  addition  to 
other  necessary  averments,  stated  "that  at  the 
commencement  of  this  suit  plaintld  was  then 
and  still  is  a  citizen  and  resident  of  the  state 
of  Texas,  and  that  your  petitioner  was  then 
and  slill  Is  a  corporation  organized  under  and 

K virtue  of  certain  acts  of  Congress  of  tbe 
lited  States,  to  wit:  an  act  entltTed  'An  Act 
to  Incorporate  the  Texas  ft  Pacific  Railway 
Company  and  to  Aid  in  tbe  Construction  of  Its 
Road  and  for  Other  Purposes,*  approved 
March  8,  1871  (16  Stat  at.  L.  678,  chap.  122), 
and  an  act  supplementary  thereto  approved 
May  3.  1872  (17  8tat.  at  L.  60,  cbap.  182);  and 
that  this  is  a  suit  arising  under  tbe  laws  of  the 
United  States  within  uie  meaning  of  the  3d 
section  of  an  act  of  March  8, 187S  (18  Stat,  at 
L.  470,  cbap.  187),  as  amended  by  the  acts  of 
March  8. 1887  (24  8ut.  at  L.  «63,  cbap.  8710, 
and  August  18,  1888  (35  Sut.  at  L.  488.  chsp. 
863)." 

Bond  was  tendered  and  approved  and  the 
case  removed  accordingly.  There  is  no  con- 
troversy over  the  fact  uiat  the  defendant  cor- 
poration owed  iu  existence  to  acts  of  Congress, 
and  was  entitled  to  remove  the  cause  as  one 
arbing  under  the  laws  of  the  United  States  in 
accordance  with  the  decision  of  this  court  in 
Union  P.  R.  Co.  v.  Myere  (" Pacific  R  Hemoval 
Caeee")  116  U.  8.  1  [28:  819].  but  tbe  railway 
company  expresses  apprehension  lest  we  mw 
bold  that  jurisdiction  was  not  malntalnabM 
within  tbe  rule  laid  down  in  Tenneeue  t. 
Union  A  P.  AinJb,  162  U.  S.  464  [88:  511],  and 
other  cases,  because  plaintiff  below  did  not  al- 
lege that  defendant  was  a  Federal  corporation, 
but  rather  the  contrary. 

The  rule  thus  referred  to,  and  reiterated  In 
Chappy  v.  Watervorth,  156  U.  8. 103  [80: 8%]; 
Pmial  TeUg.  CaUeO».Y.  United  State*  {•'Pbttat 
1  113$ 
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TOai,  COtU  Co.  T.  AUjhama'^  155  U.  a  468139: 
881]:  aad  Ortson  8.  L.  AU.  N.  R.  Co.  t.  Scot- 
tow,  163  U.  8. 490  [40: 1048]^ffl  that  uoder  tbe 
«CU  of  Horcb  8. 188?  (24  Stat.  atL.  653,  cbap. 
878).  sod  AaguBt  18, 1888  (35  Stat,  at  L.  438, 
chap.  866),  a  case  not  dependlog  upoo  tbe  clti- 
609jzeDsbip*or  the  parties,  corotberwise spe- 
cially provided  for,  canoot  be  removed  from  a 
state  court  ioto  tbe  circuit  court  of  the  Uoited 
States,  ai  oiie  arising  under  the  Constitution, 
lawi,  or  treaties  of  ibe  United  States,  unless 
tbat  appears  by  the  ptaiatifTs  statement  of  his 
own  claim,  and  that.  If  it  does  oot  ao  appear, 
the  want  cannot  be  supplied  by  any  statement 
In  tbe  petition  for  removal  or  Id  tbe  subse- 
quent pleadings. 

By  the  acta  of  Congress  of  1887  and  1888  the 
Inrlsdlctton  of  the  drcult  court  on  removal 
Dy  defendant  (and  defendants  alone  can  re- 
move) is  limlied  to  anch  suits  as  might  have 
been  originally  brought  in  tbat  court;  and  it  Is 
essential  if  the  juriMiction  is  invoked  oo  (be 

Sound  that  the  cause  of  actloo  arises  under 
e  Constitution,  laws,  or  treaties  of  the  United 
Statea  tbat  this  should  be  asserted.  If  re 
covery  directly  depends  upon  a  right  claimed 
under  the  Constitution,  laws,  or  treaties,  plain- 
tiff's fttatemeni  of  his  case  must  necessarily 
disclose  tbe  fact,  and  if  the  action  Is  brought 
in  tbe  stale  curt,  defendant  can  remove  it. 
If,  however,  plalotitF  asserts  no  such  right,  and 
defendant  put  bis  defense  on  tbe  possession  of 
such  riftbt,  or  its  denial  to  plaintiff,  though 
essential  to  his  recovery,  then  defendant  is  re 
mitted  to  bis  writ  of  error  from  this  court  to 
the  state  court  td  test  tbe  Federal  questions 
thus  raised 

It  is  obvious  tbat  in  ibe  instance  of  diverse 
citizenship  a  different  question  is  presented. 
Plaintiff  may  run  his  own  risk  in  respect  of 
the  cause  of  action  on  vcbfcb  he  proceeds,  but 
be  cannot  cut  off  defendant's  constitutional 
right  as  a  citizen  of  a  dllTcrent  state  than  tbe 
putntiff  to  choose  a  Federal  forum,  by  omit- 
ting to  aver,  or  mistakenly  or  falsely  stating, 
the  citizenship  of  tbe  parties. 

And  this  must  be  so  also  as  to  Federal  railroad 
corporations.  It  was  held  lo  Union  P.  R.  Co. 
T.  Mpert  C'PacificR.  RemotiatOtae^USX!,  S. 
1  [29: 319], that  as  all  the  faculties  and  caparltlea 
possessed  by  sucb  corporations  were  derived 
from  their  acts  of  incorporation  by  Congress, 
all  their  doings  arose  out  of  those  laws,  and, 
therefoie.  suits  by  and  against  tbem  were 
"suits  arising  under  tbe  laws  of  the  United 
States."  Conceding  this,  the  principle  appti- 
cable  to  diverse  dtizensbip  may  reasonably  be 
applied  to  them. 

610J  "If  in  Ibis  case  plaintiff  bad  simply  de- 
acrltKd  defendant  by  its  name,  without  more, 
there  would  seem  to  be  no  question  tbat,  as  tbe 
corporation  was  judicially  known  to  be  a  Fed- 
eral corporation,  defendant  would  be  entitled  to 
remove  tbe  case  on  proper  allegations  in  ita 
petition:  and  we  think  tnia  necessarily  follows, 
where,  by  some  mistake,  or  otherwise,  the  de- 
fendant IS  erroneously  staled  to  be  created 
under  state  laws.  Here  defendant  was  de- 
scribed as  "a  private  corporation,  created  and 
ezisiing  under  the  lawa  of  tbe  state  of  Texas," 
and  tbH  waa  repeated  in  an  amended  petition, 
filed  In  tbe  circuit  court;  but  no  motion  to  re- 
mand waa  made,  nor  waa  tbe  propriety  of  tbe 
1184 
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removal  aueationed  in  any  way.  Possibly  tbe 
pleader  did  not  intend  to  deny  the  Federal 
character  of  tbe  company,  but  whether  ao  or 
not,  no  Issue  was  or  could  be  made  as  to  tb» 
source  of  its  corporate  existence. 

Or^n  8.  L.  dt  U.  N.  R.  Go.  v.  Skottawe,  Ita 
U.  S.  490140:  1048],  islo  harmony  with  these 
views.  That  was  an  action  brougnt  In  a  court 
of  the  state  of  Oregon  to  recover  for  personal 
injuries  alleged  to  have  been  caused,  in  Oregoo, 
by  tbe  negligence  of  the  defendant  company. 
A  petition  for  removal  was  filed  and  denied, 
and  this  denial  was  approved  by  tbe  supreme 
court  of  Oregon.  Defendant  was  described  in 
tbe  complaint  as  "a  corporation  duly  organ- 
ized, existing,  and  doing  business  in  the  state 
of  Oregon."  In  the  removal  petition  tbe  de- 
feudant  waa  alleged  to  be  a  consolidated  com- 
pany, composed  of  several  railway  corporation* 
severally  organized  and  created  under  tbe  lawa 
of  tbe  territories  of  Utah  ami  Wyoming  and  of 
the  state  of  Nevada,  and  under  an  act  of  Con- 
gress, approved  August  2, 18S2  (22  Stat,  ai  L. 
185,  cbap.  372^  entitled  "An  Act  Creating  tbe 
Oregon  Short  Line  Railway  Company^  a  Cor- 
poration in  the  Territories  of  Utah,  Idalio,  and 
Wyoming,  and  for  Other  Purposes;"  and  sd 
act  of  Congress,  approved  June  20.  187S  (30 
Stat  at  L.  241.  chap.  862).  making  the  Utah  <fe 
Northern  Railway  Company  a  railway  cor- 
poration in  the  territories  of  Utah,  Idaho,  and 
Montana. 

This  court  held  that,  so  far  as  appeared,  the 
defendant  company  existed  and  was  doin^ 
business  In  the  state  of  Oregon  solely  under  tbe 
authority  of  that  state,  whether  express  or  per- 
mlss1re;*thattheactsof  Congres8referred[61 1 
to  did  not  disclose  any  intention  on  the  part  of 
Congress  to  confer  powers  or  right  to  be  exer- 
cised outside  of  tbe  territories  oamed  thereio.. 
and  tbat  the  supreme  court  of  Oregon  commit- 
ted oo  error  In  affirming  tbe  action  of  tbe  trial 
court  denying  tbe  petition  for  removal. 

We  are  of  opinion  tbat  tbe  circuit  court 
properly  entertained  Jurisdiction. 

Turning  to  the  case  on  tbe  merits,  we  find 
no  reason  for  dlsturblog  tbe  Judgment  of  tbe 
circuit  court  of  appeals.  Fourteen  errora  were 
asfigoed  to  tbat  court  to  tbe  judgment  of  tb* 
circuit  cqurt,  which  were  reduced  to  six  in  thie 
court,  of  which  the  first  was  merely  tbat  the 
court  of  appeals  erred  In  affirming  the  }udg~ 
ment  The  five  specific  grounds  of  error  aa~ 
signed  are  tbat  tbe  circuit  court  erred  is  refus- 
ing to  ifive  each  of  tbe  foltowing  lostruetiow 
asked  for  by  defendant: 

"1.  Tbe  defendant  aski  theoourt  toinstruca 
the  jury  to  return  a  verdict  in  this  case  for  the 
defendant." 

"8.  Tou  are  Instructed  tbat  it  was  tbe  duty 
of  plaintiff  upoo  approachiog  the  railroad 
track  on  Jennings  avenue  crossing,  if  be  waa 
hurt  on  said  crossing,  to  stop  and  look  and 
listen  for  tbe  approach  of  tbe  train  on  the  track 
before  attempting  to  pass  over  aald  crossing, 
and  if  you  believe  from  tbe  evidence  that  he 
failed  to  stop  and  look  and  listen,  and  that  itk 
consequence  of  such  failure  be  waa  Injured, 
you  will  find  for  defendant,  even  though  yots 
•■hould  believe  from  the  evidence  that  tbe  de- 
fendant waa  negligent  either  io  reaped  to  not 
furnishing  a  lif^t  at  said  crossing  or  Ia  respect 
to  not  giving  signals  of  the  approach  of  the 
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train  or  wm  nei^ligcDt  In  respect  to  lioth  of 
aucb  mntters." 

"7.  You  are  instructed  tbat  tbe  rigbia  of  (he 
railway  compaDy  aud  of  tbe  public  are  uoi 
equal,  but  tbat  ibe  right  of  tbe  company  is 
superior  to  (be  rtgbt  of  Ibe  traveling  public  on 
all  parts  of  its  track,  eren  at  crossings." 

And  that  there  was  error  io  that  portion  of 
tbe  charge  relating  to  tbe  right  of  a  person 
crossing  a  railroad  (rack  to  expect  tbe  railroad 
company  to  give  tbe  eignala  required  by  law; 
and  in  tliat  relating  to  the  damages. 
412]  *Tbere  was  evidence  tending  to  show 
that  on  March  4.  1893,  on  a  very  dark  nigbt, 
plafatflT  was  walkingalong  Jennings  avenue,  in 
Fort  Wortb.and  towards  the  trackof  defendant, 
wfaicfa  be  approached  from  tbe  south  and  which 
crossed  Jefferson  avenue  at  right  angles;  (bat 
as  be  approached  tie  slackened  bis  pace,  walked 
■lowly,  ii8(ened,  lotted,  and  saw  and  heard  no 
train;  that  there  was  no  Hgbt  on  tbe  crossing, 
no  bell  ringing,  no  blowing  of  a  wbistle,  and 
no  light  indicating  tbe  approach  of  a  train; 
and  that,  as  he  passed  over  the  track,  be  was 
fttruck  by  a  train  tiacking  over  the  crossing, 
knocked  down,  and  severely  Injured.  The 
evidence  was  conflicting  on  the  questions  of 
negligence  and  contributory  negligence,  and 
the  circuil  court  did  not  err  in  refusing  to  per- 
emptorily instruct  the  Jnry  io  defendant's 
favor. 

So  far  as  the  refusal  of  defendant's  ina(ruc- 
lioDS.  numbered  "8"  and  is  concerned, 
tbe  cbarge  must  be  conaldered  as  a  whole,  as 
bowever  correct  either  of  them  might  be.  tbe 
court  was  not  obliged  to  use  tbe  laofuage  of 
counsel,  and  if  the  jury  were  ©(herwTse  prop- 
erly advised  on  these  points  that  was  suffl- 
cienl. 

And  this  observation  is  applicable  also  to  tbe 
exception  to  ibe  reference  to  tbe  giving  of  sig- 
nals. That  cannot  be  passed  on  as  an  isolate 
pToposilion. 

After  giving  certain  Instructions  requested 
by  defendant,  the  court  instructed  tbe  jury  as 
follows: 

"In  this  case  tbe  Jury  are  instructed  that 
p1ain(iff  sues  tbe  defendant  for  tbe  sum  of 
910.000,  wbicb  be  says  he  is  entitled  to  by  rea- 
son of  injuries  infl'ctcd  on  htm  by  defendant 
company  in  crumbing  bis  leg  and  causing  its 
amputation,  by  serious  injuries  to  his  head, 
and  by  tbe  bodily  and  mental  pain  incident 
and  resulting  from  said  Injuries,  as  also  fmm 
bis  diminished  capacity  to  earn  a  living.  He 
also  alleges  that  he  has  incurred  liabiliUi-s  for 
nursing,  lodging,  attention  and  pbysidao,  In 
the  sum  of  $700. 

"3.  If  you  believe  from  the  evidence  that 
plaintiff  was  injured  on  defendant's  track  east 
of  Jennings  avenue,  tiien  you  will  And  for  the 
defendant. 

"Sd.  If,  however,  the  jury  find  from  the  evi- 
B13]  dence  that  tbe*plaintiff  was  injured  by 
the  defendant  on  its  track  on  the  crossing  of 
Jennings  avenue  in  Fort  Worth,  then  you  are 
instrucied  that  the  statutes  of  the  state  of  Texas 
provide  'that  each  locomotive  engine  shall  have 
on  it  a  bell  or  a  steam  whistle,  and  that  ibe  b«ll 
shall  be  rung  or  Ibe  whistle  blown  at  the  dis- 
tance of  at  least  80  rods  from  tbe  place  where 
the  railroad  shall  cross  any  road  or  street,  and 
to  be  kept  ringing  or  blowing  until  it  shall 
have  crossed  such  roul  or  ttreet  or  stopped.' 
IM  II.  S. 


"4th.  The  plaintiff.  If  he  was  injured  od 
Jennings  avenue  while  attempting  to  cross  de- 
fendant's track,  was  required  to  use  due  care 
himself  to  avoid  danger.  The  care  wbicb  a 
person  who  crosses  a  railroad  track  00  a  street 
In  a  city  is  required  to  use  is  a  question  of  fact 
for  the  jury.  It  varies  with  the  surrounding: 
ctrcurastaoces.  Such  person  is  required  to  use- 
due  care  to  avoid  danger;  should  he  not  doBO„ 
and  his  own  negligence  is  tbe  proximate  cause 
of  his  Injuries,  be  cannot  recover,  although  the 
railroad  company  may  not  have  given  tbu  sig- 
nala  which  (be  law  requires  to  indicate  the  ap- 
proach of  (be  train. 

"Gth.  Should  you  believe  from  the  evI- 
dcQce  that  the  plaintiff  knew,  or  by  the  use  of 
reasonable  diligence  might  have  known,  of  the 
approach  of  defendants  train,  and  thereby 
have  avoided  the  danger,  then  you  will  find 
for  the  defendant 

•'6th.  Iff  on  theotberhand.'youbelierefrom 
the  evidence  that  the  plaintiff's  negligence  was 
not  tbe  proximate  cause  of  bis  injuries,  and 
that  plaintiff,  without  fault  on  his  part,  was 
injured  by  defendant  al  Jennings  avenue 
crossing  througb  want  of  proper  care  00  the 
part  of  the  defendant,  then  you  will  find  fov 
plaintiff,  io  any  sum  not  to  exceed  910,000. 

"A  person  attempting  to  cross  a  railroad 
track  has  tbe  right  to  expect  that  tbe  railroad 
will  give  tbe  signals  required  bylaw,  and  if  he 
is  without  fault  and  sucb  neglect  on  the  part 
of  tbe  road  resulta  In  bis  injury,  then  be  caa 
recover. 

"7lb.  The  degree  of  care  that  was  proper 
care  on  the  part  of  the  plaintiff  and  defendant 
must  fit  and  grow  out  of  the  time,  the  occasion, 
and  circumstances.  If  the  night  was  dark  and 
misty  and  no  arc  light  or  other  light  lit  up  tbe 
crossing  at  Jennings  avenue,  then  to  tbe  extent 
that  sucb  facts,  if  at  all,  'increased  the 
danger  at  the  crossing  of  Jennings  avenue,  (hen 
to  that  extent  were  greater  care  and  prudence 
required  of  both  plaintiff  and  defendant  at  said 
crossing. 

"8th.  The  care  to  be  exercised  is  such  as  an 
ordinary  prudent  man  would  exercise  under 
similar  circum^stances.  This  is  tbe  true  rule 
whether  applied  to  tbe  alleged  negligence  of 
the  railroad  company  or  the  alleged  contribu- 
tory negligence  of  uie  pItUatlff,  and  what  la 
due  care  under  a  given  stale  of  facts  must  be 
determined  by  tbe  jury  by  applying  tbe  rule 
as  to  what  intbelr  judgment  a  man  of  ordinary 
prudence  would  have  done  under  the  circum- 
stances shown  by  tbe  evidence. 

"fitb.  If  plaintiff  was  Injured  at  tbe  crosstnc 
of  Jennings  avenue  over  defendant's  track,  ana 
his  failure  to  use  tbe  ca|e  that  a  person  of  ordi- 
nary prudence  would  have  used  under  tbe  cir- 
cumstances was  the  proximate  cause  of  bis 
injuries,  th^  be  cannot  recover  although  de- 
fendant may  have  also  been  guilty  of  ncKlI- 
gence  In  the  matter  of  fatling  to  ring  tbe  belt 
on  tbe  engine  or  in  some  other  matter." 

We  think  that  this  gave  tbe  law  to  the  jurr 
with  substantial  correctness  and  fully  covered 
all  that  tbe  company  had  the  right  lodemand. 

Tbe  circuit  court  applied  the  settled  rule  a» 
expounded  by  Mr.  Justice  Bradley  in  Ocmti- 
nental  Improv.  Co.  v.  Stead,  96  U.  S.  161  [24: 
408j.  That  was  the  case  of  a  collision  of  a 
apeclal  railroad  train  with  a  wagon.  There 
was  evidence  tending  to  show  that  the  plaintiff. 
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who  was  driving  the  wagon,  looked  to  the 
•outbward,  from  which  direction  the  next  reg- 
ular train  was  to  coma,  and  did  not  look  north- 
wardly from  which  this  train  came;  that  bis 
wagoD  produced  much  ooise  as  it  moved  over 
tbe  frozen  grouod;  that  hta  bearing  was  aome- 
wbat  impaired;  and  tbal  be  did  not  atop  before 
attempting  to  cross  the  trac^  Tbe  evidence  was 
coofllctiDg  as  to  whether  tbe  customary  and 
proper  eigaals  were  given  hy  those  in  charge 
of  the  locomotive,  and  as  to  tbe  rate  of  speed 
at  which  tbe  train  was  running  at  tbe  time. 
Tbe  coansel  for  tbe  railroad  company  request- 
ed tbe  court  to  give  certain  specific  instructions. 
615]  to  the  general  effect  that  *tbe  plaintiff 
sbould  have  looked  out  for  tbe  train,  and  was 
chargeable  with  negligence  in  not  having  done 
•o:  and  that  it  Is  the  duty  of  those  crossing  a 
railroad  to  listen  and  look  twib  ways  along  the 
railroad  before  going  on  It,  and  to  ascertain 
whether  a  train  is  approaching  or  not  The 
trial  Judge  refused  to  adopt  tbe  instructions 
framed  by  counsel,  and  charged  that  both 
parties  were  bound  to  exerciae  such  care  as 
uoder  ordinary  circumstances  would  avoid 
danger, — such  careosmen  of  common  prudence 
and  intelligence  would  ordinarily  use  under 
like  circumstances;  that  the  amount  of  care 
required  depended  upon  the  risk  of  danger; 
and  explained  tbe  circumstancea  wblcb  bore 
on  that  question.  He  charged,  in  short,  that 
the  obligations,  rights,  and  duties  of  railroads 
and  travelers  upon  highways  crossing  them 
are  mutual  and  reciprocal,  and  no  greater  de- 
gree of  care  is  required  of  tbe  one  tban  of  the 
other. 

Mr.  Justice  Bradlev  said:  "If  a  railroad 
crosses  a  common  road  on  the  same  level,  those 
traveling  on  either  have  a  legal  right  to  pass 
over  tbe  point  of  crossing,  and  to  require  due 
care  on  the  part  of  those  traveling  on  the  other, 
to  avoid  a  collision.  Of  couise,  these  mutual 
rights  have  respect  to  other  relative  rights 
•ubsisting  between  the  parlies.  Frob)  tbe 
character  and  momentum  of  a  railroad  train, 
and  the  requirements  of  public  travel  by  means 
thereof,  it  cannot  be  expected  that  it  shall  slop 
and  give  precedence  to  an  approaching  wagon 
to  make  the  crossing  first;  it  U  the  duty  of  the 
wagon  to  wait  for  the  train,  Tbe  train  baa  the 
preference  and  right  of  way.  But  it  is  bound 
to  give  due  warning  of  its  approach,  so  that 
the  wagon  may  stop  and  allow  it  to  pase.  and 
to  use  every  exertion  to  stop  if  the  wagon  is 
inevilahlv  in  the  way.  Such  warning  must  be 
reasonable  and  timely.  Butwhat  is  reasonable 
and  timely  warning  may  depend  on  many  cir< 
cumataoces.  .  .  .  On  tbe  other  hand, those  who 
are  crossing  a  nUroad  track  are  bound  to  exer- 
cise onlinary  care  and  diligence  to  ascertain 
whetberatrainlsapproachinfT.  .  .  .  Wethink 
tbe  judge  was  perfectly  right,  therefore,  in  hold- 
ing that  the  obligations,  rights,  and  duties  of 
railroads  and  travelers  upon  Intersecting  hlgh- 
ways  *are  mutual  and  reciprocal,  and 
that  no  greater  deirree  of  care  is  required  of  the 
one  than  of  the  other.  For,  conceding  that  the 
railway  train  baa  the  right  of  precedence  in 
crossing,  the  parlies  are  still  on  equal  terms 
as  to  tbe  exercise  of  care  and  diligence  in  re- 
gard to  their  relative  duties.  The  right  of  pre- 
cedence referred  to  does  not  impose  upon  tbe 
wagon  the  wbole  duty  of  avoiding  a  colUston, 
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It  is  accompanied  with,  and  conditioned  upon, 
the  duty  of  the  train  to  give  due  and  timely 
warning  of  approach.  The  duty  of  tbe  wagon 
to  yielcT precedence  is  based  upon  this  condi- 
Udn.  Both  parties  are  charged  with  a  mutual 
duty  of  keeping  a  careful  lookout  for  danger; 
and  the  degree  of  diligence  to  be  exercised  on 
either  side  is  such  as  a  prudent  man  would 
exercise  under  the  circumstancea  of  tbe  casein 
endeavoring  fairly  to  perform  bis  duty.  .  .  . 
The  mistake  of  the  defendaofa  counsel  con- 
sists in  seeking  lo  impose  upon  the  wagon  too 
exclusively  tbe  duty  of  avoiding  collision,  and 
to  relieve  the  train  too  entirely  from  responsi- 
bility in  the  matter.  Railway  compaoiea  can- 
not expect  this  immunity  so  long  as  tbeir 
tracks  cross  the  biffbways  of  tbe  country  upon 
the  same  level.  The  people  have  the  same 
right  to  travel  on  tbe  ordinary  highways  as  tfaa 
railway  companies  have  to  run  trains  on  tbe 
railroads." 

Tbe  case  was  reaffirmed,  quoted  from,  and 
followed  in  Baltimore  d  <K  B.  Cb.  Y.  Qrifftk, 
159  U.  8.  603  [40:  274]. 

Tested  by  these  princlplea,  the  circuit  court 
did  not  err  in  the  matters  complained  of. 

Xor  was  there  error  in  respect  of  the  ques- 
tion of  damages.  What  the  trial  Judge  said 
on  that  subject,  taken  together,  was  not  in- 
correct, and  if  tbe  railway  company  had  de- 
sired particular  instructions  In  reference  to  the 
measure  of  damages,  it  should  have  requested 
them,  which  it  did  not  do.  Teros  AP.&.O0, 
V.  VoUc,  151  U.  S.  78  [38:78]. 

Judgment  a^med. 
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WILLIAM  K.  BARRETT. 
(See  S.  a  BeportOT'aed.  617-a(U 

Ii^ury  to  employee— dtfeett  in  boiler— ordinary 
care — bunienqf  pnxtf. 

h  A  railroad  company  la  not  liable  for  lojurr  to 
an  em^oyee  t^the  explosion  of  a  toomnotlv* 
holler,  unleea  It  reaalted  from  tbe  want  of  ordi- 
nary  care,  eltber  in  seleotios  the  engiae  or  la 
kecplDfc  It  in  reasooably  safe  repair. 

2l  a  railroad  oompaay  la  not  required  to  adopt 
extraordinarj  testa  for  dlscoverlof  defects  In  a 
locomotive  Iwller  or  any  of  Its  maoblnery.  which 
are  not  approved,  praotioatile.  and  cntonurr: 
bat  It  fulfils  Its  duty  In  this  regard  If  It  adopts 
suob  teats  as  are  ordinartly  In  use  prudently 
oooduoted  roads  engased  in  like  tnialnea  and 
surrounded  by  Ukedroumstanoes. 

8.  By  ordinary  care  fa  meant  suob  as  a  prudent 


NoTs.— to  vito  are  memploi/ees  and  eomrmntM 
VDtUiin  tM  rvte  VuA  a  maOer  ft  not  retpontUiUfor 
tnjurtes  to  a  aervmnt  oecwroncd  bv  the  neiHtgente  of 
a  cowroant.— tee  note  to  Houffb  v.  Texas  ft  P. 
R.O0.  ahflU. 

Am  to  tuaUaenee;  reaponilbatty  itfrnoMtor  to  aer^ 
ant  for  carefiilnem  and  oompoUnoy  nf  oaomaata,— 
aee  note  tn  Wabash  R.  Co.  v.  MoDanfels,  Ks  flOfi. 

AtlufeOowtervantBandthetrneoUiionee;  wAo  an 
feOow  aervantK  vie*  prinetpat;  aupsrlor  tervoMti 
liabJIltv  of  nuuUr,~-*oo  note  to  Batttmore  *  O.  & 
Oo,v.Bangti,>rinL 
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nuui  would  use  under  tbe  now  droumstBuow;  It 
muBt  be  measured  hj  the  cbaraoter  and  rlslra  of 
the  boainesa. 
4.  Tbe  burden  of  proof  It  on  an  empIOTee  anlnn 
for  alleged  nesllgenoe  of  hte  employer  to  abow 
that  tbe  iojurjr  recel?ed  was  caused  by  tbe 
master's  neffllsenoe.  to  wbleh  plaintiff^  neffll- 
venoe  did  not  oontrlbute. 

[No.  247.] 

Printed  and  Submitted  March  t9,  i897.  De- 
ei^  April  19,  JS97. 

IN  ERROR  to  tbe  United  States  Circutt  Court 
of  Appeals  for  tbe  Fifth  Circuit  to  review 
a  Judgment  of  that  court  affirming  the  Judg- 
ment of  tbe  Oircuit  Court  of  tbe  Untied  States 
for  the  Northern  District  of  Texas  In  favor  of 
plaintiff.  WiUiam  K.  Barrett,  against  the 
Tesas  &  Pacific  Railnav  Company,  for  In- 
juries received  by  plaimifl  by  the  explosion  of 
•n  engine  in  defendant's  yard.  A^rmed. 
See  same  case  below.  80  U.  S.  Appi  196. 
The  facu  are  stated  in  tbe  opinion. 
Meurt,  David  D.  Dnncjux*  WinAoa  S. 
Pierce,  and  J^n  F.  Ditton,  for  plalntUP  lo 
error: 

Tbe  Federal  courts  have  juriadictiOD  of  this 
case. 

The  Texas  &  Pacific  Railway  Company  Is 
tbe  creature  of  tbe  laws  of  the  United  Stales 
iDCorporated  by  a  public  act  of  Congress  of 
which  tbe  courts  are  bound  to  take  judicial 
notice;  an  allegation  of  tbe  title  of  the  railway 
company  is  therefore  a  sufficient  allegaUoD  of 
its  Federal  character. 

In  actiona  of  tort,  growing  out  of  tbe  explo- 
sion of  an  engine  boiler,  no  presumption  of 
negligence  arises  from  tbe  fact  that  sucb  an 
explosion  took  place,  but  the  presumption  is 
that  tbe  proper  appliances  were  furnished. 

LouinilU  A  N.  R.  Co.  v.  AUen,  78  Ala.  494; 
MabUt  A  0.  R.  Co.  v.  Thomat,  43  Ala.  673; 
Pierce,  Railroads,  S83,  888. 

it  Is  the  duty  of  the  trial  judge  to  lastruct 
tbe  jury  as  to  the  law  applicaUe  to  tbe  case  on 
trial,  and  not  to  announce  abstract  principles 
of  law. 

ThvHMgan  i.  King,  111  0.  8.  549  (?8:  514); 
PUaaanU  v.  Font.  89  U.  8.  32  Wall.  116  (32: 
780);  Teiaa  A  P.  B.  Co.  v.  Reed.  88  Tex.  489; 
Texaa  A  P.  R.  Co.  v.  Bryant,  66  Fed.  Rep. 
808. 

When  a  servant  enters  into  tbe  employment 
of  anoiber  he  assumes  all  tlie  risks  onlinarily 
Incident  to  tbe  business.  He  is  presumed  lo 
have  contracted  in  reference  to  alt  the  hazards 
and  risks  ordinarily  incident  to  the  employ- 
ment: consequently,  he  cannot  recover  for  In- 
juries resulting  to  bim  iberefrom. 

Tbe  servant  takes  the  risk  of  the  master's 
mode  of  conducting  hi*  business,  though  a 
safer  one  might  be  followed.  If  the  servant 
fully  knows  the  risk  and  continues  to  work. 
*  The  parties  have  in  view,  when  enpagements 
for  services  are  made,  tbe  risks  and  dangers 
Incident  to  the  employment,  and  in  considera- 
tioD  of  them  the  rate  of  compensation  is  fixed. 
In  all  engagements  of  this  character  the  serv- 
Mt  assnroes  those  risks  that  are  Incident  to  the 
■ervice.  and  as  between  himself  and  tbe  master 
he  Is  presumed  lo  have  contracted  on  those 
terms,  and  if  ao  injury  Is  sustained  by  the 
1 1«  U.  S. 
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servant  in  that  service  It  Is  an  acddoit  and  the 

misfortune  most  rest  on  bim. 

Wood,  Mast.  &  S.  2d  ed.  g  S26;  8  Wood, 
Railway  Law,  p.  1452,  g  370;  14  Am.  &  Eng. 
Eoc.  Law.  p.  843,  8  28,  also  p.  845;  Texas  A 
P.  R  Co.  V.  mnntek,  57  Fed.  Rep.  3(J2-368; 
TvttU  V.  Detroit,  O.  S.  A  M.  R.  Co.  132  U.  8. 
189  (SO:  MM)'  Randall  v.  Baltimore  A  0.  R 
Co.  109  U.  8.  478  (27:  1008);  Houston  A  T.  O. 
R  Co.  V.  Conrad,  62  Tex.  627;  Woodworth  v. 
St.  Paul.  M.  A  M.  R.  Co.  18  Fed.  Rep.  382; 
Miuouri  P.  B.  Co.  v.  Somtrt,  71  Tex.  700; 
Green  v.  Oron,  79  Tex.  180;  Naplor  v.  Chieogo 
AN.W.  R  Co.  68  Wis.  661;  Wonder  v.  Balti- 
more AO.  R.  Co.  32  Md.  4ll.  8  Am.  Rep.  143; 
OritlyY.  Testat  A  P.  B.  Ob.!(LaJ  68'  Am.  A 
Eng.  R  Cas.  101;  Kohn  t.  MeNulta,  147  U. 
S.  338  (87: 150). 

A  railway  company  Is  not  liable  to  an  em- 
ployee for  injuries  received  through  the  neg 
ligeoce  of  a  fellow  servant  engaged  id  the  same 
line  of  employment. 

It  is  a  well-settled  proposition  of  law  that 
railway  companies  are  not^obliged  to  apply  vx- 
traordlnary  tests  to  machinery  to  discover  la- 
tent defects. 

Richmond  A  D.  B.  Co.  v.  BUiott,  149  U.  8, 
271, 272  (87: 782);  LouitHOe  AN.B.Cb.  t.  Al- 
len, 78  Ala.  494. 

The  burden  of  proof  Id  this  case  is  on  the 
plaintiff  to  prove  negligence;  and  this  is  not 
sbifred  by  proving  onnr  the  fact  of  Injury  from 
tbe  explosion  of  tbe  boiler.  Such  is  tbe  rule 
where  an  employee  or  servant  sues,  although 
a  different  principle  is  held  to  prevail  where 
an  injury  is  received  by  a  passenger  on  a  rail- 
road, in  CQDsequence  of  a  defect  in  any  of  it* 
machinery  or  appliances. 

Mi^iU  A  0.  &.O0.  V.  Thomas,  42  Ala.  672, 
716;  niinoia  C,  B.  Co.  t.  Houek^  72  111.  285; 
Pierce,  Railroads,  883,  888. 

ifaw«.  A.  H.  Garland  and  R.  C.  Oms 
land»  for  defendant  in  error: 

The  duties  of  the  master  are  to  furnisb,  (a> 
prm>er  machinery;  (b)  competent  servants. 

Boutton  A  T.  0.  B.  0».  t.  Jfyen,  65  Tex. 
Ill:  International  A  0.  If.  B.  Co.  y.  Kernan, 
78  Tex.  294,  9  L.  R.  A.  703. 

Tbe  company  cannot  delegate  these  duties. 

Intemitional  A  Q.  N.  R.  Co.  v.  Eeman, 
tvpra;  Texas  A  P.  R.  Co.  v.  CFiel,  78  Tex. 
4ti6[  Oalretton,  H.  A  8.  A.  R.  Co.  v.  Farmer^ 
78  Tex.  85;  Houston  A  T.  G.  R.  Co.  v.  CyUare, 
64  Tex.  600:  International  A  Q.  2f.  R.  Co.  v. 
Kindred,  S7  Tex.  601;  Boutton  A  T.  Cf.  B.  0». 
V.  Dunham,  49  Tex.  188;  BoutUm  A  T.  0.  B. 
Co.  V.  Mareellet,  59  Tex.  884. 

For  this  reason  the  inspection  of  machinery 
Is  a  duty  of  the  company,  and  an  inspector  ap- 
pointed for  this  purpose  is  not  a  fellow  servant 
with  employees  in  its  use  or  In  other  depart- 
ments of  tbe  company's  service. 

International  A  G.  2f.  R.  t.  Rindrtd^ 
Boutton  A  T.  0.  R.  Co.  v.  MareeUes,  and 
Houston  A  T.  C.  R  Co.  v.  Dunham,  tupra; 
Carpenter  v.  Mexican  2fat.  A  Ci>.  39  Fed.  Rep. 
817. 

And  the  oef ''<:ence  of  the  Inspector  Is  the 
negligence  of  tbe  company. 

Northern  P.  R.  Co.  v.  Herbert,  116  U.  B. 
647  (29:  758);  International  d  G.  If.  R.  Co.  v. 
Kernan,  78  Tex.  294;  Terat  A  P.  R.  Co.  t. 
ffFi^,  78  Tex.  486;  Bouaton  AT.CB.  Oo.  t. 
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Onare,  64'  Tex.  600;  Mittovri  P.  R.  Go.  t. 
White,  76  Tel.  108;  Mia»<mriP.  R.  Co.  T.  Jonti, 
W  Tex.  168. 

Sending  oat  an  engine  io  «  crippled  condi- 
tion fa  the  negHoenoe  of  the  master. 

Carpenttr  t.  Mtxiean  Nat.  R.  Co.  89  Fed. 
Rep.  817. 

An  employee  only  ascumes  rlaka  ordinarily 
Incideot  to  hia  employment. 

Galveiton,  S.  d  S.  A.  &  Co.  T.  Qarr^.  78 
Tex.  262. 

Not  those  onknowD  to  him. 

Arabellor.  San  Antonio  d  A.  P.  S.  Co. 
<Tez.}  11  8.  W.  916;  Bou^n  <ft  T.  B.O0. 
T.  Oram,  49  Tex.  845. 

Not  those  superadded  by  wroogfal  or  neglf- 
igent  acts  of  the  master. 

Mi$»ouTi  P.  S.  Co.  V.  Wata,  63  Tex.  649; 
Bouiton  AT.  a  R.  Co.  v.  Conrad,  63  Tex. 
637;  Oi^r,  C.  A8.  F.R.  Co.  t.  BUiphant,  70 
Tex.  69£ 

Employee-haa  the  right  to  expect  the  exer- 
cise of  care,  proportioned  to  the  hazardous  na- 
ture of  the  machinery. 

Hough V.  Tfxai  d  P.  B .Co.  100  U.  S.  218- 
S17  (25:  612-6161. 

And  has  the  right  to  count  on  this  prudence 
«nd  care. 

Chicago,  M.  A  St.  P.  R.  Co.  r.  Sou.  113  U. 
«.  877-883  (28:  767-789);  Mrthern  P.  B.  Co. 

CharUf.  51  Fed.  Rep.  568. 

Especially  are  these  rules  of  trust  npon  the 
(>art  of  the  employee  applicable,  when  the  de- 
fect causing  the  injury  did  not  arise  in  the  Hoe 
«f  hia  duty  and  employment,  nor  where  he 
vfts  called  npon  to  examine  Into  the  fitness  of 
the  macblDery  furaiBlwd. 

Tagtor,  B.  AB.  &  Go.  t.  Titvlor,  79  Tex. 
304:  BouMton  AT.  C.B.  Co.  t.  MeNamara,  59 
Tex.  256-259;  Boutbm  AT.C.R.  Co.  t.  Dun- 
ham. 49  Tex.  181;  Miuouri  P.  B.  Co.  r. 
Lehnberg,  76  Tex.  68. 

When,  with  the  use  of  ordinary  care,  the 
company  have  discovered  the  wcauiesi  or  de- 
fect, then  it  ia  charged  with  notice. 
T  ^"^f^  A  a.  K  B.  Co.  V.  SHUphant.  70 

Ordinary  care  li  the  care  which  prudence 
•nd  the  exigencies  of  the  case  or  aiiuatlon  de- 
cnaod,  or  hazards  reasonably  anticipated. 

Oalteston  City  R.  Co.  v.  Hewitt.  67  Tex.  478; 
MittouH  P.  R.  Co.  T.  Wortham,  78  Tex.  23,  « 
I*  R  A.  868;  me  t.  Taai  A  P.  B  Co.  82 
Tex.  478:  International  A  O.  If.  R.  Co.  v. 
Bremond,  68 Tex  111;  International  AO.  N. 
iB.  Co.  T.  Doyle.  49  Tex.  190. 

The  cases  of  Fuller  v.  Jewett,  60  N.  Y.  46. 
36  Am.  Rep.  575.  and  Ford  Fitehburg  B. 
€0.  110  Mass.  347.  14  Am.  Bep.  696.  were 
«asM  of  Injuries  ^m  boiler  exploeions,  and  in 
vhicb  the  doctrine  above  announced  was  ap- 
plied as  the  law  controlling  the  liability  of  the 
vailroad. 

In  Minneapolit  t.  iMndin,  68  Fed.  Bep.  627, 
the  doctrine  Is  tersdy  pat  In  the  following 
language: 

"An  employee  discharging  a  personal  duty 
«f  the  master  stands  Is  the  pUce  of  the  master, 
and  the  latter  is  liable  for  any  negligence  in 
the  discbarge  of  the  special  duty." 

This  would  be  true  tbough  the  employee  was 
not  free  from  contributory  negligence. 

Union  P.  S.Co.v.  CaUagkan,  66  Fed.  Bep, 
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994;  NorthtDettern  Fud  Co.  t.  Danielton,  ST 
Fed.  Rep.  915;  Grand  Trunk  R.  Co.  t.  Cum- 
mingi,  106  U.  S.  700  (27:  266);  Ou'f,  a  A  8. 
F.  R.  Co.  7.  Johnton.  83  Tex.  629. 

In  International  A  Q.  N.  R.  Co.  v.  Keman,19 
Tex.  294,  9  L.  R  A  708,  the  court  says  that 
the  railroad  company  cannot  relieve  itself  of 
thednty  of  furnishing  safe  macbioecy  by  chain- 
ing the  servants  with  Its  performance. 

In  this  case  It  was  the  negligence  of  a  car  In- 
spector causing  the  Injury,  and  the  company 
was  held  chargeahle  for  the  Iniury  received. 

Texa$  AP.B.C0.  V.  OtFid,  78  Tex.  4ti6: 
Oalteiton,  B.A8.A.B.  Ob.  t.  Farmer,  78 
Tex.  85;  IntemaUonal  AQ.IT.B,  Co,  v.  BtU, 
76  Tex.  88, 

The  deOnitioo  of  "ordinary  care"  as  riven 
by  the  court  Is  in  the  exact  languages  the 
supreme  court  of  Texas. 

Houtton  A  T.  R.  Co.  v.  Oram,  49  Tex.  841. 
approved  in  Miuouri  P.  B  Go.  t.  Lyde,  07 
Tex.  609,  and  again  In  rnternaUonal  A  O.  If. 
R.  Co.  V.  Eeiter,  73  Tex.  44. 

Hr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  an  action  to  recover  for  personal 
Injuries, brought  by  Barrett,  in  the  district  court 
of  Tarrant  county.  Texas,  against  the  Texas  ft 
Pacific  Railway  Company,  and  removed  on  the 
application  of  the  company  to  the  circuit  court 
of  the  United  States  for  the  northern  district  of 
Texas.  Plaintiff  obtained  a  verdict  and  judg- 
ment, and  defendant  thereupon  carried  the 
case  on  writ  of  error  to  the  circuit  court  of  ap- 
peals for  the  fifth  circuit,  by  which  the  judg- 
ment was  affirmed.  80  U.  S.  App.  IM. 

Plaintiff's  complaint  averred  that  he  "la  a  res- 
ident of  said  Tarrant  couoty  and  that  defend- 
ant Is  a  railway  corporation,  Muly  incor-1618 
porated."  The  petition  for  removal  was  suffi- 
cient, and  as  the  company  was  created  by  act 
of  Congress  the  circuit  court  properly  enier- 
tained  jurisdiction.  Teza$  dP.B.Oo.  r.  Ooiy, 
167  U.  8,  —  [ante.  764], 

On  the  trial  there  was  evidence  tending  to 
show  that  Barrett,  while  in  the  employment 
of  the  company  as  foreman  Io  charge  of  a 
awltcb  eogiDe,  and  at  work  In  the  company's 
yard,  was  Injured  by  the  explosion  of  another 
engine,  wiUt  which  he  had  nothing,  and  was 
not  required  to  have  anything,  to  do,  and 
which  bad  been  placed  by  the  foreman  of 
the  round  house  on  a  track  In  the  yard,  with 
steam  up.  to  take  out  a  train;  that  the  boiler  of 
the  locomotive  at  the  time  It  exploded,  and  for 
a  considerable  time  before  that,  waa,  and  had 
been,  In  a  weak  and  unsafe  state  by  reason  of 
the  coodltlOD  of  the  stay  bolta,  many  of  which 
had  been  looken  before  the  explosion,  and 
some  of  them  for  along  time  before;  that  there 
were  well-known  methods  of  testing  the  con- 
dition of  stay  bolu  Ina  boiler  engine;  and  that 
if  any  of  these  tests  bad  been  properly  applied 
to  this  boiler  within  a  reasonable  time  before 
tbe  explosion,  the  true  condition  of  the  stay 
bolts  would  have  been  diattsmcd. 

Tbe  circuit  court  instructed  tbe  jury,  at  de> 
fendant's  request,  "that  the  master  is  not  the 
Insurer  of  the  safety  of  its  engines  but  is  re- 
quired to  exercise  only  ordinary  care  to  keep 
such  engines  In  good  repair,  and  if  he  baa  used 
sucb  ordinary  care  he  ia  not  liable  for  any  in- 
let U.S. 
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jury  reviUinr  to  tbe  servant  from  a  defect 
ttac'rein  not  discoverable  by  lucta  ordinary  care; 
.  .  .  tbai  tbe  mere  fact  tbat  an  Id  jury  ia  received 
4>y  a  fiervaot  in  consequeoce  of  an  explosion 
■will  not  entitle  bim  to  a  recovery,  but  be  must, 
4ieaides  the  fact  of  the  explosion,  show  that  it 
reaulled  from  tbe  failure  of  tbe  master  to  exer- 
cise ordinary  care  eitber  io  selecting  aucb  eo- 
i^ae  or  In  keeploff  it  in  reasonably  safe  repair;" 
and  "tbat  a  railway  company  is  not  requlrra 
to  adopt  extraordinary  tests  for  discovering 
defects  io  machinery,  whicb  are  not  approved, 

Kactioable.  and  coitomaij;  but  that  It  folflls 
duty  In  tbia  re^rd  if  it  adopts  audi  teats  u 
are  ordinarily  in  use  by  prudently  conducted 
roads  engaged  in  like  buiIneN  and  surrounded 
by  like  drcumstaoces." 

*And  thereupon  further  charged  that  a 
railway  compaoy  is  bound  to  use  ordinary  care 
IO  famiab  safe  machinery  and  appliances  for 
(he  use  of  its  employees,  and  the  neglect  of  its 
agents  In  that  regard  Is  Ita  neglect;  that  it  la 
not  bound  Io  insure  the  absolute  safety  thereof, 
«or  to  supply  tbe  beat  aod  safest  and  newest  of 
«uch  mechanical  appliances,  but  Is  bound  to 
use  all  reasonable  care  and  prudence  in  provid- 
ing machinery  reasonably  safe  and  suitable  for 
use,  and  in  keeping  the  same  In  repair;  that 
"by  ordinary  care  is  meant  such  as  a  prudent 
fnan  would  use  under  tbe  same  circumstances; 
it  must  be  measured  by  the  character  and  risks 
of  such  business:  and  where  such  persons, 
whose  duty  it  is  to  repair  the  appliances  of  the 
business,  know,  or  ought  to  know  by  tbe  ex- 
ercise of  reasonable  care,  of  the  defects  In  tbe 
machinery,  tbe  companylaresponBiblefOT  their 
neglect. "  That,  "if  the  Jury  believe  from  the 
evidence  under  the  foregoing  instructions,  that 
the  boiler  which .  explmled  and  injured  tbe 
plaintiff  was  defective  and  unfit  for  use.  and 
that  defendant's  servants,  whose  duty  it  was  to 
repair  such  machinery,  knew,  or  by  reasonable 
care  might  have  known,  of  such  defects  In  said 
niacblnery.  then  such  neglect  upon  tbe  part  of 
Its  servants  is  imputable  to  the  defendant,  and 
if  said  boiler  exploded  bv  reason  of  said  defects, 
and  injured  the  plaintiff,  the  defendant  would 
be  responsible  for  tbe  in  Juries  Inflicted  upon 
plaintiff,  if  plaintiff  in  do  way,  br  his  own 
neglect,  contributed  to  hla  In  jorlei.''^  But  that 
•*Uie  burden  of  tbe  proof  n  on  tbe  plaintiff 
throughout  this  case  to  show  that  the  boiler  and 
engine  that  exploded  were  Improper  appliances 
to  be  uBed  od  its  railroad  by  defendant;  that  by 
reason  of  the  particular  defects  pointed  out 
and  insisted  on  by  plaintiff  tbe  boiler  exploded 
and  Injured  plaiotiff.  The  burden  Is  also  on 
plaintiff  throughout  to  show  you  the  extent  and 
■character  of  his  sufferings  and  tbe  damages  he 
has  suffered  by  reason  thereof.  -  Tou  must  also 
be  satisfied  that  plaintiff  was  ignorant  of  the 
■defects  In  the  boiler  that  caused  ita  explosion, 
if  the  evidence  convinces  you  that  aucb  was 
tbe  case;  and  that  be  did  not  by  hia  negli- 
gence contribute  to  bis  own  Injo^." 

We  think  that  these  Instmctlons  bid  down  the 
4201applicable 'rules  with  ■utflclent  accuracy 
and  in  substantial  conformitr  with  the  views  of 
this  court  as  expressed  In  Bough  v.  Texas  dk  P. 
A  Off.  100  U.  8.  218X25:  6181!  Iforthem  P.  B. 
Co.  V.  Herbert,  116  U.  8.  64ir  [29:  7551;  Waah- 
ingUm  <t  O.  B.  Oo.  T.  MeDads,  185  U.  8.  664 
iU-3l6S\,UntonP.B.  Of.f.aa^C'UnionP. 
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B.  Co.  T.  Danid^')  162  U.  8.  688  W:  6001; 
Northern  P.  H.  Co.  v.  Babeoek,  164  U.  a  liW 
[88:  958] ,  and  other  cases. 

Exceptions  were  preserved  to  portions  of  the 
charge,  and  to  the  refusal  of  the  circuit  court 
to  give  certt^D  Instructtona  requested  by  de- 
fendant, but,  taking  the  charge  as  a  whole,  ire 
are  of  opinion  that  the  circuit  court  of  appeals 
rightlv  held  that  no  reversible  error  was  com- 
mitted. These  matters  fully  appear  In  the  re- 
port of  the  case  In  that  court,  and  we  do  not 
feel  called  npon  to  restate  them  here  is  detalL 

J%agm$nt  ngirmed. 


NORTHERN  PAOIFIC  RAILROAD  COM- 
PANT.iV.  inBrr., 

V. 

JUNroS  O.  BANDERS  Kol. 
(See  B.  axteportea^ed.  ao-«8r.> 
SaUnod  land  grant— advrivh  «f  Iand»~^r1ffiii 

L  The  exclustoo,  by  the  express  terms  of  a  imfl- 
road  land  franl«  ot  lands  to  whbdi  titere  are 
other  elalms  at  tbe  Utne  the  Una  of  a  railroad 
Is  deflnllelr  fixed,  wUl  defeat  tbe  right  of  the 
railroad  oompanr  to  lands  on  wbldi  there  are 
mineral  claims,  althoucb  the  parties  who  den; 
Its  right  have  no  Interest  In  tliose  olatms.  and 
eoufeas  that  the  lands  did  not  eontaln  preofona 
netals  in  snob  qnanttdea  aa  to  make  them  ooo^ 
merolallT  valuable. 

&  Formal  applloattnns  to  purobaae  lands  aa  mln- 
enllands.nwde  In  good  faith  la  UN  and  ISO, 
were  *'clalms"  wttbln  tbe  nwaolng  of  18  of  the 
land  grantaetof  OoDgressot  Julr^UHOSSlat. 
ac  L.  BOB,  ohap.  ZIT).  grtotlng  for  the  conatruo- 
tion  of  tbe  road  of  tbe  Norttaem  Paolfle  "allwrnd 
Companr  uoapproprlatod  lands  **free  from  pce> 
emptkm  or  ottier  olalma  or  rigtata  at  tba  tlma 
the  line  of  aald  road  la  defiottalr  flzad." 

3,  The  rhrht  of  Uie  government  to  dispose  of  anr 
of  tbe  lands  prior  to  the  fixing  of  the  Hue  of 
definite  looaUoo,  wbloh  Is  contemplated  by  1 8  of 
tbe  Kortbera  Faolfle  land  granc  aot  of  July  t, 
1884,  Is  not  denied  bj  tbe  provision  of  1 8  that  tbe 
odd  sections  of  tbe  giaiit  shall  aot  be  liable  to 
sale,  entrr,  or  pre-emption  before  or  after  tlier 
are  aurvered,  except  by  the  oompaor,  iMt  these 
Motions  must  be  taken  together. 

[No.  18.] 

Argvtd  Deemiber  9,  20, 1898,  QriUnAtar  Bt- 
argummt  PlBbniaTp8,1896.  Beargtud  Mardk 
18,2897.   Decided  Afra  29, 1897. 

rl  ERROR  to  tbe  United  States  CIrcutI 
Court  of  Appeals  for  the  Ninth  Circuit  to 
review  a  Judgment  of  that  court  affirming  the 
Judgment  otthe  Circuit  Court  of  the  United 
Slates  for  the  District  of  Uontana,  in  favor  of 
the  defendanta,  Junius  Q.  Sanders  et  al..  In  an 


Nora.— ^«  to  pre-empUon  tiolUa,  aee  note  to 
United  States  v.  Fltigezald,  10:  m. 

patents /or  land  motrMsst  otlds  /or  traud^ 
see  DOte  to  Unier  v.  Kerr,  8: 881.  . 

At  ta  cnrors  fn  tumeue  and  deserlpcions  M  potsnlt' 
/or  londi,  Ttow  eonstmed,  see  note  to  Watia  v. 
LIndsar.  B:  4X8. 

^  to  land  pmnti  Co  nrflnNUto,  seenoteto  Kansa» 
r.  B.  Oa  T.  Atohlaoii,  T.  A  &  r.  a  OOh  ttt  1M. 
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action  brought  by  the  Nortbera  Pacf6e  Rail- 
road CompaDy,  plaintiff,  to  recover  from  the 
defeodaats  the  posaesslon  of  a  section  of  land 
in  the  county  of  Lewla  and  Clarke  in  the 
•tate  of  Montana.  Affirm^. 

See  same  case  below,  46  Fed.  Rep.  289,  47 
Fed.  Rep.  004.  7  U.  8.  App.  47. 

The  facts  are  stated  in  ue  opinion. 

Mfurt.  A.  B,  Browne  and  A.  T.  Britton 
for  plaintiff  in  error  on  firot  argument. 

Mr.  S.  S.  Bnrdett  for  defendants  in  error 
on  first  argument. 

JHoir*.  A.  B.  Browne.  A.  T.  Britton. 
John  0.  Spooner,  and  C.  W.  Bunn  for  plahitiff 
in  error,  on  reajj^ment. 

Mmn.  W.  F.  Sanders  and  S.  S.  Bnr- 
dett for  defendants  Id  error  on  reargument. 

Mr.  Holmes  Conrad.  Solicitor  General, 
filed  a  brief  (or  the  United  States  on  the  rear- 
gument. 

Mr.  Juettce  Harlu  delivered  the  opinion 
ol  the  coort: 

This  action  was  brought  by  the  Northern 
Faciflc  Railroad  Company  to  recover  from  the 
defendants  In  error,  the  original  defendants, 
the  possession  of  section  21,  township  10 
north,  of  range  8  west  In  the  coun^  of  Lewia 
and  Clarke  io  the  state  of  Montana. 

The  railroad  company  cliiims  title  under  the 
act  of  Congress  of  July  2,  1864  (18  Stat,  at  L. 
865,  chap.  217),  graniiog  lands  to  aid  In  the 
construction  of  a  railroad  and  telegraph  line 
from  Lake  Superior  to  Puget  sound  on  the 
Pacific  coast  by  the  northern  route. 

The  defendants  do  not  assert  title  in  them- 
•elves,  but  resist  the  claim  of  the  railroad  com- 

Sany  upon  the  ground  that,  at  the  lime  of  the 
^nite  location  of  the  Northern  Padfie  Rail- 
road, and  of  the  filing  of  the  plat  thereof  in 
the  office  of  the  Commissioner  of  the  General 
Land  Office,  such  "claims"  wera  made  of  rec- 
ord upon  tbe  lands  In  dispute  as  excluded 
them  from  the  grant  to  tbe  Nottbern  Pacific 
Railroad  Company. 

Congress  granted  to  the  Nmthem  Padflc 
Railroad  Company  every  alternate  section  of 
public  land,  "not  mineral,"  designated  by  odd 
nnmbera.  to  tbe  amount  of  20  alternate  sec- 
tions per  mile  on  each  side  of  the  railroad  line, 
as  tbe  company  might  adopt,  through  tbe  ter- 
ritories of  the  United  States,  and  10  alternate 
sections  per  mile  on  each  side  of  tbe  railroad 
whenever  It  passed  through  any  state,  "and 
whenever,  on  tbe  line  thereof,  the  United 
States  have  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  fi-ee 
from  pre-emption,  or  other  etaimt,  or  rights  at 
the  time  the  line  of  mid  road  it  d^nitt^/  fired 
and  a  plat  thereof  filed  In  tbe  office  of  tbe 
Commissioner  of  the  General  Land  Office; 
and  whenever,  prior  to  said  time,  any  of  said 
sections  or  parts  of  sections  shall  have  been 
granted,  sold,  reserved,  occapied  by  home- 
stead settlers,  or  pre-empted  or  otherwise  dis- 
posed of,  other  lands  shall  be  selected  by  said 
023]  company  In  lien  thereof,  under  *ue  di- 
rection of  tbe  wcretary  of  the  Interior,  In  alter- 
nate sections  and  deswnated  by  odd  numbers, 
not  more  than  10  miles  beyond  the  limits  of 
said  alternate  sections.  .*  .  ,  Provide  fur- 
ther. That  all  mineral  lands  be,  and  tbe  same 
are  hereby,  excluded  from  tbe  opentiooa  of 
1140 


this  act,  and  in  Hen  thereof  a  lite  quantity  of 

unoccupied  and  unappropriated  agriculiurat 
lands,  in  odd-numberea  sections,  nearest  to  tbe 
line  of  said  road,  may  be  selected  as  above  pn>> 
vided:  And  provided  further.  That  tbe  word 
'mineral.'  wben  it  occurs  in  this  act.  shall  not 
be  held  to  Include  Iron  or  coal."   §  8. 

The  6tb  section  directed  tbe  lands  to  be  aur^ 
veyed  for  40  miles  in  width  on  both  sides  of 
the  entire  lice  of  tbe  road  after  the  genera) 
route  was  fixed  and  as  fast  as  was  required  by 
the  construction  of  the  railroad,  and  provided 
that,  "tbe  odd  sections  of  laod  hereby  granted 
shall  not  be  liable  to  sale,  or  entry,  or  pre- 
emption, before  or  after  they  are  surveyed,  ex- 
cept by  said  company,  as  provided  in  this  act; 
but  the  provisions  of  tbe  act  of  ekptember, 
1841.  granting  pre-emption  rights,  and  tbe 
acts  amendatory  thereof,  and  of  the  act  enti- 
tled 'An  Act  to  Secure  Homesteads  to  Actual 
Settlers  on  the  Public  Domain,'  approved  May 
20, 1862,  shall  be,  and  the  same  are  hereby,  ex- 
tended to  all  other  lands  on  the  line  of  said  road, 
when  surveyed .  excepting  those  hereby  granted 
to  said  company.  And  the  reserved  alternate 
sections  shall  not  be  sold  by  tbe  government  al 
a  price  less  than  $2.50  per  acre,  wben  offered 
for  sale."    ^  6. 

The  amended  complaint  alleged  that  tbe 
railroad  company  duly  accepted  tbe  terms  and 
conditions  of  tbe  act  of  Congress;  that  tbe 
general  route  of  tbe  railroad  extendlngtbrougb 
tbe  state  of  Montana  was  duly  fixed  February 
21,  1872;  that  the  laod  in  dispute  was  on  and 
within  40  miles  of  such  general  roote,  and  at 
that  date  was  "public  land  to  which  the  Unltef^ 
States  had  full  title,  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from  pre- 
empUon  or  other  claims  or  rights;"  that  at  tbe 
date  of  the  passage  of  the  act  of  1864.  as  well 
as  wben  said  general  route  was  fixed,  no  part 
of  the  land  In  controversy  wss  "known  mlnera> 
land,"  and  '"was  not  mineral  land,  nor 
was  any  part  of  said  last  described  land  within 
any  exceptions  from  said  grant;"  that  on  July 
6. 188S,  ue  railroad  company  definitely  fixed 
tbe  line  of  Its  railroad  extending  opposite  to- 
and  past  said  section  91,  township  10  north, 
range  8  west,  and  filed  a  plat  thereof  in  the 
office  of  the  CommissIoDer  of  tbe  General 
Land  Office;  that  "said  land  is  on  and  within. 
40  miles  of  said  line  of  railroad  so  definitely 
fixed;"  thst  thereafter  the  company  duly  con- 
structed and  completed  that  portion  of  Its  rail- 
road and  telegraph  line  exteodiag  over  and 
alonff  Its  line  of  definite  location,  whereupon 
tbe  President  of  the  United  States  appointed 
three  coramissionera  to  examine  the  same,  who 
reported  that  that  portion  of  the  line  bad  been 
completed  in  a  good.  aobstantial,  and  work- 
manlike manner;  that  the  President  of  the 
United  Slates  duly  accepted  aaid  line  of  road 
and  telegraph  so  coostracted  and  completed; 
that  at  tbe  date  of  so  definitely  locating  tbe 
line  of  railroad,  and  at  tbe  time  of  the  filing 
of  the  plat  thereof  In  the  office  of  tbe  Com- 
missioner of  the  General  Land  Office,  as  above 
stated,  the  land  in  dispute  was  "not  known" 
to  be  mineral  land,  but  was  sgricultunl  land 
to  which  **tbe  United  Statea  bad  fall  title,  not 
reserved,  sold,  granted,  or  otherwise  appropri- 
ated,  and  free  from  pre  smptloo  w  trtherelaliBS 
or  rights." 
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Tliedefrndants.  io  tliclr  answer,  "confeaaing 
Ibatsatd  premises  did  not  contain  eold  or 
Dtbfr  pi-ccious  melals  in  paying  quantities  or  in 
eucb  quanlily  as  to  make  tbe  same,  or  any 
part  tbeieof,  commercially  valuable  tberefor, 
oevertbeless  say,  at  to  the  noHheast  quarter  (tf 
mtion  tl.  that  heretofore,  to  wit,  on  tbe  Sd 
day  of  August,  1680,  Tbcodore  H.  Klein- 
scbmidt,  Edward  E.  Enlgbt,  Henry  M.  Par- 
chen.  Cbarles  K.  Wells,  Georfre  P.  Beeves. 
Ehivid  H.  Cuibbert,  Coroetius  Hedges,  and  Ste- 
phen E.  Atkinson,  each  being  tben  and  there  a 
ntizen  of  tbe  United  States,  aod  each  having 
theretofore  filed  upon  a  cerlain  separate  30  acres 
9D  the  northeast  quarter  of  said  section  accord- 
ing to  the  laws  of  tbe  territory  of  Montana,  and 
the  mining  usaires  and  customs  then  in  force 
in  the  uaorgHQizcd  mining  district  in  which 
said  land  wassituHted,  and  being  then  in  all  re- 
ipecls  qualified  to  enter  mineral  land  under  the 
525)*l&wsof  the  United  States,  did  enter  into 
the  pofseasion  of.  and  did  enter  in  tbe  United 
States  land  office,  and  did  file  upon  tbe  said 
soarter  of  said  section  in  tbe  land  oflice  of  tbe 
United  States,  at  Helena,  Uoniana.  in  wblcb 
listrict  said  land  was  situate,  as  mineral  land, 
ind  did  apply  for  a  patent  therefor,  and  did 
;hen  and  there  and  in  due  form  file  an  appHca- 
:ion  to  puTCbaae  said  premises  as  mch  mineial 
and.  and  did  then  and  there  make  oath  before 
be  register  and  receiver  of  said  land  office  that 
:bey  bad  discovered  mineral  tbereon  and  had 
ocated  tbe  said  quarter  section  as  mineral  land 
ind  claimed  tbe  same  as  sucb  for  tbe  valuable 
nineral  deposits  therein,  and  that  they  bad 
wmplied  with  U.  S.  Bev.  Stat.  chap.  6,  title 
\%  which  said  application  was  so  filed  in  the 
and  office  at  Helena,  Montana,  under  tbe  oath 
if  tbe  said  applicants,  showing  ibat  they  had 
'omplied  with  tbe  law  aforesaid,  and  descril)- 
ng  tbe  same  by  legal  subdivisions,  and  they 
lid  Iben  and  there,  prior  to  filing  said  applica- 
ion.  post  in  a  conspicuous  place,  on  the  claim 
mbraced  therein,  a  copy  of  said  application 
jid  notice  hereinafter  mentioned,  which  said 
loiice  did  then  and  there  remain  ponspicuously 
tested,  on  said  premises  during  the  period  of 
tublicalion  hereafter  mentioned,  and  they  did 
ben  and  there  file  with  their  ssid  application 
Q  said  land  office,  an  affidavit  of  two  persons 
hat  sucb  notice  bad  been  so  duly  posted,  and 
lid  then  and  there  file  a  copy  of  inch  notice  to 
be  land  office  with  the  register  and  recelTer 
hereof,  and  by  said  application  they  requested 

be  permitted  to  purchase  the  same  as  mineral 
ind,  and  they  then  and  there  undertook  and 
ffemi  to  maintain  by  proof  that  Ibe  said 
remises  were  valuable  for  tbe  gold  contained 
Herein  and  were  mineral  lands  of  the  United 
tales,  to  which  tbey  were  entitled  under  tbe 
iws  thereof,  and  that  tbey  bad  done  tbe 
^quisite  amount  of  work  thereon,  to  wit, 
ork  of  the  value  of  (ROO,  and  were  entitled 
>  a  patent  therefor,  wbich  said  application 
od  affidavit  and  notice  were  then  and  there 
itered  of  record  in  said  United  Slates  land 
See  by  tbe  register  and  receiver  thereof,  and 
le  said  application  was  set  for  a  bearing  upon 
teir  said  proof  to  be  produced,  and  notice  of 
■26]  sucb  bearing  in  "due  form  nf  law  was 
iven  by  tbe  register  and  receiver  in  the  proper 
cwspaper  designated  for  that  purpose.and  was 
uly  pablided  therein,  wbleh  stid  entiy.  appli- 
B«  0.  8. 


cation,  affidavits,  and  notice  were  in  all  rcspecta- 
formal  according  to  law,  and  the  said  applica- 
tton  was  set  down  for  a  hearing  In  said  land 
office  by  the  register  and  receiver  thereof  at 
the  expiration  of  tbe  period  of  time  prescritwd 
In  said  notice  and  at  the  date  at  which  tbe- 
aame  was  so  set,  tbe  said  plaintiff  having  there- 
tofore filed  a  protest  againit  the  perffction  of 
the  said  entry,  for  the  reason,  as  claimed  by 
said  plaintiff,  that  tbe  same  were  not  mineral 
lands  or  commercially  valuable  for  Ibe  gold  or 
other  precious  metals  therein  contained;  that 
said  application  was  continued  thereafter  by 
the  consent  of  parties  or  otherwise,  from  time- 
to  time,  and  was  asserted  and  remained  pend- 
ing on  tbe  6th  day  of  July,  1882,  and  thereafter 
the  said  applicants  on  the  6tb  day  of  July, 
1862,  and  thereafter  as  theretofore,  averriu^ 
their  ability  to  prove  that  tbe  said  land  waa- 
commerclally  valuable  for  the  gold  therein 
contained,  and  was  mineral  land  within  tbe 
definition  of  that  phrase  contained  in  the  act 
granting  lands  to  said  plaintiff  mentioned  in 
said  amended  complaint,  and  the  said  appli- 
cants were  on  tbe  date  last  aforesaid  claiming, 
affirming,  and  nndertaklogto  maintain  on  ibeir 
application  for  said  premises  in  said  laod  office, 
that  the  same  was  mineral  land  of  tbe  Uniied 
States  to  which  they  were  entitled  thereunder, 
and  was  not  land  In  quality  sucb  as  was- 
described  in  tbe  grant  to  tbe  said  plaintiff." 

Tbe  answer  alleged  like  filings,  applications, 
etc..  under  tbe  mining  laws  of  the  United 
States,  as  follows :  By  George  P.  Reeves,  Helen 
H.  Beeves,  Laura  C.  Ballou,  John  W.  Eddy, 
Evelyn  M.  Eddy,  Edward  W.  Knight.  Theo- 
dosla  H.  Knight,  and  Anna  Natolia  King, 
August  13, 1860.  upon  20  acres  in  tbe  northwett 
quarter  of  said  seel  ion  21 ;  by  Theodore  Klein- 
Schmidt,  Henry  M.  Parcben,  David  H.  Cuth- 
bert,  Stephen  E.  Atkinson,  Lucius  I.  Bose> 
crans.  Emma  M.  Parcheo,  Marv  M.  Elein- 
schmidt,  and  Annie  E.  Cuthbert,  February  19, 
1881,  upon  80  acres  In  the  touthitett  quarter  of 
the  same  section;  and  by  Cornelius  Hedges, 
Thomas  A.  H.  H^,  Mary  L.  Outhrle.  Patrick. 
Quinn,  Louis  A.  Walker,  William  D.  Wheeler. 
EdnaL.  *Hedges.  and  George  E  Car  [627 
penter.  March  18,  1880,  upon  20  acres  of  th* 
toutheatt  qua}  ter  of  the  same  section. 

Referring  to  tbe  proceedings  in  tbe  office  of 
the  county  clerk  and  recorder  of  the  county  of 
Lewis  and  Clarke,  Montana,  In  which  county 
the  premises  are  sltiiate,and  in  tbe  United  Siatea 
land  office  at  Helena,  the  answer  stated  that 
they  were  In  tbe  form  prescribed  by  law  for  tbe 
claim  and  entry  of  placer  mining  claims,  and 
that  thereafter,  on  the  4th  darof  August,  1887, 
the  plaintiff  presented  to  the' said  register  and 
receiver  a  list  of  lands  selected  by  it  as- having 
been  granted  by  the  act  aforementioned,  "t» 
be  approved  to  the  end  that  tbe  said  premisea 
In  said  list  described  might  [be]  certified  to 
it  for  patent,  which  list  Includes  said  section 
21,  but  to  approve  said  Itet  or  certify  said 
lands  to  said  company  tbe  said  register  and 
receiver  and  tbe  Land  Department  of  tbe 
United  States  refused  because  of  tbe  existence 
on  the  0th  day  of  July,  1882,  of  tbe  foregoing 
claims  to  tbe  same  as  mineral  lands;"  that  on 
the  21st  day  of  Febriiarv,  1872,  the  plaintiff 
filed  a  map  of  the  general  route  of  Its  road  in 
tbe  office  of  the  Commlasioner  of  the  General 
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Land  Office;  tbtt  tberetftertlie  CommfssioDer, 
UDder  the  dIrectioDS  of  (be  Secreiary  of  tbe 
loterlor,  duly  piepand  »  pUt  showing  that 
portion  of  tbe  prclimlQaryor  generil  route  of 
tbe  Nortbera  Pacific  Railroad  fxieodiog 
through  tbe  United  States  land  district  of 
Helena,  and  designated  thereon  Hoes  sfaowlng> 
the  limits  of  tbe  land  grant  to  tbe  plalotlfT.  for 
-40  miles  in  width  oo  each  side  of  said  line  of 
^oersl  route;  that  on  April  22,  1872,  tbe 
-Commissioner  of  tbe  Qeoeral  Land  Office,  uo- 
'der  tbe  directioos  of  the  Secretary  of  tbe  In- 
tfnrior,  duly  transmftted  satd  diagram  to  the 
register  and  receiver  of  the  Ualted  States  dis- 
trict land  office  at  Helena,  with  iBstracilons 
""to  witLdraw  from  sale  or  location,  pre-emption 
•or homestead  entry,  sit  tbe  surveyed  and  uosur- 
Teyed  odd-numbered  sections  of  public  lands 
"faulng  within  tbe  limits  of  40  miles,  as  desig- 
nated 00  tbls  map;"  and  that  tbe  said  letter  of 
Instructions  and  diagram  were  received  at  tbe 
United  States  district  land  office  at  ^lena 
«ST  6, 187S. 

Tbe  plaintiff  demurred  to  tbe  answer  and 
^28]  the  demurrer  *was  overruled.  46  Fed. 
Rep.  aS9.  A  rehearing  having  been  granted, 
and  tbe  cause  floally  heard  upon  tbe  amended 
•cemplalDt,  tbe  answer,  and  ibe  demurrer  to  the 
«Dswer,  a  judgment  was  rendered  for  tbe  de- 
fendants 47  Fed.  Rep.  604.  That  lodgment 
was  affirmed  in  the  circuit  court  of  appeals. 
■7  U.  S.  App.  47. 

It  spprars  from  tbe  above  statement  of  tbe 
-case: 

That  lands  were  ezpres^  ezwpted  from  tbe 

fraot  made  for  tbe  oeneflt  of  the  Nortbeni 
aciflc  Railroad  that  were  not  free  from  pre- 
•cmptioo  "or  other  claims  or  rights"  at  the  time 
the  line  of  the  road  was  definitely  fixed  and  a 
plat  thereof  filed  lo  tbe  office  of  tbe  Commls- 
«loDer  of  tbe  General  Land  Office: 

That  the  Mneral  route  of  tbe  Kortfaem  Fft- 
-cific  Railroad  was  fixed  Februsry  21, 1873,  and 
Its  line  of  definite  location  wss  established  and  a 
■plat  thereof  filed  on  the  Otb  day  of  July,  1882; 

That  after  the  railroad  companv  filed  Its  map 
of  general  route  sbowlng  toe  fimlts  of  such 
route  for  40  miles  in  widtn  on  each  side  of  its 
line,  the  Ctommissioner  of  the  Qeneral  Land 
■Office,  under  tbe  directions  of  tbe  Secretary  of 
tbe  Interior,  April  22. 1872,  transmitted  a  dta- 
framofsudi  route  to  tbe  register  and  recetver 
of  tbe  land  office  At  Helena,  Montana,  wltb  a 
letter  of  Instructions,  directing  tbe  withdrawal 
from  sole  or  location,  pre-emption  or  home- 
stead entry,  of  all  the  surveyed  and  uosurveyed 
odd-numbered  sections  of  public  lands  falling 
within  tbe  limits  of  40  miles  as  designated  on 
tbe  map; 

That  tbe  lands  In  dlspnte  sre  within  tbe  ex- 
terior lines  of  botb  tbe  j;eneral  and  definite 
Toutes  of  tbe  railroad; 

That  prior  to  such  definite  location  certain 
.persons,  qualified  to  enter  mineral  lands  under 
tbe  laws  of  tbe  United  States,  entered  upon  tbe 
possession  of  tbe  lands  In  dispute,  and  did  "file 
upon"  them  "as  mineral  lands,"  applying  for 
patents  therefor,  and  conforming  in  all  respects 
to  tbe  provisions  of  U.  S.  Rev.  StaL  chap.  6, 
title  32,  relating  to  Mineral  Land*  and  Mining 

That  the  railroad  company  filed  In  tbe  proper 
«ffic«  a  protest  against  die  perfection  of  any 
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entry  of  these  lands  as  •mineral  lands  [629 

upon  tbe  ground  that  tbey  were  not  mineral 
lands  nor  commercially  valuable  for  any  gold 
or  other  precious  metals  therein  contained; 

That  St  tbe  time  of  tbe  definite  location  of 
tbe  Mortbero  Pacific  Railroad,  and  of  tbe  filing 
of  tbe  plat  and  map  thereof  In  the  Qpneral  Land 
Office,  on  tbe  0th  dav  of  July,  1882,  the  sp- 
plicatlonB  for  these  lands  as  mineral  lands 
were  pending  and  undetermined,  Ibe  appli- 
cants claimiDg,  affirming,  and  undertaking  to 
maintain  before  tbe  proper  office,  that  they 
were  mineral  lands  of  the  United  States  to 
which  tbey  were  entitled  under  their  respective 
applications,  and  not  lands  In  gualttyancb  as 
were  described  In  the  grant  to  tbe  Mortbem 
Pacific  Railroad  Company;  and. 

That  on  tbe  4ib  day  of  Aa^st,  1887,  tbe 
railroad  company  presented  to  the  register  and 
receiver  of  tbe  proper  land  office,  for  approval, 
a  list  of  lands  selected  under  tbe  above  act  of 
Ciongress,  to  tbe  end  that  they  mtobt  be  pat- 
ented to  it;  but  that  officer  rraussd  to  spprova 
such  list  (which  included  tbe  lands  here  in  dis- 
pute) because  of  the  existeoce,  on  tbe  6tb  day 
of  July,  1882,  oftbe  above  claims  to  tbe  landsas 
mineral  lands. 

It  does  not  appear  from  the  record  what  be- 
came of  the  several  applications  set  out  in  the 
answer  to  pnrcbsse  these  lands  aa  mineral  lands, 
Dor  whciber  tbe  railroad  company  appealed 
from  tbe  decision  made  In  1887  bj  tbe  local 
land  office  at  Helena  refusing  to  approve  die 
list  presented  of  lands  claimed  biy  h  under  tbe 
act  of  Congress. 

We  have  aeen  that  the  act  of  Julv  t,  1864. 
nnder  which  tbe  railroad  company  claims  title, 
excluded  from  tbe  grant  made  It  all  lands 
that  were  not,  ai  toe  time  the  Utu  oftfu  nad 
wt$  deflniteijf  fired,  free  from  pre-emption  "or 
otlur  clatma  or  rights;"  and  ue  demurrer  to 
tbe  answer  admits  that  at  that  time  there  were 
claims  pending  In  tbe  land  office,  undeter- 
mined, to  purchase  these  lauds  as  mioersl  lands, 
and  such  applications  coofonned  In  all  respects 
to  the  laws  of  tbe  United  States  then  in  f<»ce 
relating  to  mlueral  lands. 

But  It  Is  said  that  no  account  is  to  be  taken 
of  those  applications,  for  tbe  reason  that  the 
present  defendants,  who  bsd  *notblnKto[630 
do  wltb  tbem,  and  bad  oo  Interest  in  them,  con- 
fess, in  tbelr  answer,  that  the  lands  In  question 
"did  not  contain  gold  or  other  precious  metals 
in  paying  quantities  or  lo  such  quantity  as  to 
make  tbe  same,  or  any  part  thereof,  commer- 
cially valuable  therefor;"  that  tbe  lands  are 
therefore  to  be  regarded  as  agricultural  lands 
that  passed  to  tbe  company  under  the  act  txt 
1IM4.  snd  were  preserved  to  it  hy  the  filing  of 
tbe  map  of  the  general  route  in  187S  and  br 
their  witbdrawsT  in  that  year  by  tbe  Oenou 
Land  Office  "from  sale  or  location,  pre-emp* 
tion  or  homestead  entry."  This  view  orer- 
looks  tbe  fact  that  the  express  declaration  of 
(Joogren  was  that  no  public  lands  should  pass 
to  the  company  to  which,  st  tbe  dme  of  the 
definite  location  of  tbe  road,  the  United  States 
did  not  have  title  free  from  pre-emption  "or 
other  claims  or  rights."  If  the  appUcad(»i8 
made  in  1880  and  1881,  to  purchase  different 
parts  of  tbe  section  in  question,  and  whi<A 
were  pending  and  undisposed  of  lo  18R2  whM 
the  company  filed  Its  map  of  d^lts  location. 
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ODSiituted  "clalrDB,"  within  tbe  meaoing  of 
he  act  of  1864,  then  it  was  not  compeleot  for 
be  defeudnnts,  hy  any  admission  i/iey  might 
oake,  for  whatever  purpose  made,  as  to  tbe 
iualh  J  nt  these  laods,  whether  mineral  or  not, 

0  eliminate  from  the  case  tbe  essential  (act 
bat  I  beso  "claimi^  existed  of  recoxd  when  the 
IDA  of  the  road  was  definitely  located.  In- 
leed,  if  it  DOW  appeared  that  the  Land  0B3ce 
inally  adjudged,  after  the  definite  location  of 
be  road,  that  the  lands  embraced  by  those  ap- 
>)iciitions  were  not  mineral,  they  could  not  be 
leld  to  have  pushed  to  tbe  railroad  company 
inder  tbe  act  of  1864,  for  ibc  reason  that  they 
vere  not,  at  the  time  of  such  definite  location, 
ree  from  pre-emption  or  "other  claims  or 
■ights," 

Any  other  interpretation  would  defeat  tbe 
evident  purpose  of  Congress  io  excepting  from 
ailroad  grants  lands  upon  which  claims  ex- 
sted  of  record  at  the  time  the  road  to  be  aided 
was  definitely  located.  What  that  purpose 
KB9  baa  been  frequently  adverted  to  by  this 
:ourt.  In  Kan»(i$  P.  R.  Co.  v.  Dunntfj/er.llZ 
C.  S.  e29.  639  644  [28: 1122. 1135-1127],  which 
■ase  involved  the  construcrion  of  an  act  of  Con- 
SSI]  gress  'excluding  from  a  railroad  grant 
;)ublic  lands  sold,  reserved,  or  otherwise  dis- 
x>9ed  of  by  the  United  States,  ami  to  which  a 
;>re  emptton  or  homestead  claim  may  have  at- 
lached  at  the  time  the  line  of  its  road  was  de- 
Snitely  fixed,  this  court  eaid:  "It  is  argued 
by  tbe  company  that,  although  Miller's  bome- 
jtead  entry  had  attached  to  tbe  land,  within 
tbe  meaoing  of  the  exc^tioe  clause  of  tbe 
erant,  before  tbe  line  of  dieflnue  location  was 
filed  by  it,  yet  when  Miller  abandoned  bis 
claim  so  that  it  no  longer  existed,  the  excep- 
IfoD  no  longer  operated,  and  the  land  reverted 
to  the  compaoy—lhat  the  grant  by  its  inherent 
force  reasserted  itself  and  extended  to  or  cov- 
ered the  land  as  though  it  bad  never  been 
within  the  exception.  .  .  .  This  filing  of  the 
map  of  definite  location  furnished  also  tbe 
means  of  determining  what  lands  had  previ- 
a\isly  to  thut  moment  been  sold,  reserved,  or 
otherwise dispofed  of  by  the  United  Ststes,  and 
to  which  a  pre-emption  or  faomestead  claim  bad 
Attached;  for,  by  ezamlniog  the  plats  of  this 
land  in  tbe  office  of  the  register  and  receiver, 
or  Id  tbe  General  Land  Office,  it  could  readily 
have  been  seen  if  any  of  the  odd  sections  witbin 
10  miles  of  the  line  had  been  sold,  or  disposed 
of,  or  reserved,  or  a  homestesd  or  pre-emption 
claim  bad  attached  toanyof  tbem.  In  regard 
to  all  such  sections  tbey  were  not  Rranted." 
Again;  "Tbecompany  bad  no  obsolute  right 
until  the.mad  was  buil^  or  tbat  part  of  it  wbTch 
came  through  tbe  land  in  question.  Tbe  home- 
stead man  bad  five  years  of  residence  and  cul- 
tivation to  perform  before  his  right  becameab- 
»olute.  Tbe  pre-emptor  bad  similar  duties  to 
perform  in  regard  to  cultivation,  rtsidence, 
etc.,  for  a  shorter  period,  and  then  payment 
of  the  price  of  the  land.  It  is  not  conceivable 
tbat  Congress  intended  to  place  these  parties  as 
contestants  for  ibe  land,  with  the  right  in  each 
to  require  proof  from  the  other  of  complete 
performance  of  its  obligation.  Least  of  all  is  It 
to  be  supposed  tbat  it  was  intended  to  raise  up, 
in  SDlagoDism  to  all  tbe  actual  settlers  on  the 
'Oil,  whom  it  bad  Invited  to  lis  occupation. 

1  bis  great  corporation,  with  an  interest  to  defeat 
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their  daims,  and  to  come  between  tbem  and  tbe 
government  as  to  tbe  performance  of  their  ob- 
ligation. .  .  .  The  rcBSODabtepurposcof  the 
government  *undoubtedly  is  that  wljii.-h[032 
it  expressed,  namely,  while  we  are  giving  lib- 
erally to  the  railroad  company,  we  do  not  give 
any  lands  we  have  ^ready  sold,  or  to  which, 
according  to  our  laws,  we  have  permitted  a 
pre-emption  or  homestead  right  to  attach.  No 
right  to  such  land  passes  by  this  grant.  No 
interest  in  the  railroad  company  attaches  to 
this  land  or  is  to  be  founded  on  this  statute. 
Such  is  the  clear  and  necessary  meaning  of  tbe 
words  that  there  is  granted  every  alternate  sec- 
tloD  of  odd  oamhers  to  which  these  rights  have 
not  attached.  It  necessarily  means  tbat,  If 
such  rights  have   attacben,   they  are  not 

? [ranted."  Finally,  and  as  showing  the  mean- 
ng  of  the  word  "attached,"  tbe  court  said: 
"In  the  case  before  us  a  claim  was  made  and 
filed  in  tbe  land  office,  and  there  recognized, 
before  tbe  line  of  the  company's  road  was  lo- 
cated. That  claim  was  an  existingone  of  pub- 
lic record  in  favor  of  Miller  when  the  map  of 
plaintiff  in  error  was  filed.  In  the  language 
of  the  act  of  Congress  this  homestead  claim  had 
attached  to  the  land,  and  it  iherefore  did  not 
pass  by  the  grant.  .  .  .  The  right  of  the 
faomesiead  having  attached  to  the  land,  It  was 
excepted  out  of  tbe  grant  as  much  &■  If  tn  a 
deed  it  had  been  excluded  from  the  convey- 
ance by  metes  and  bounds." 

In  Battingt  di  D.  R.  Co.  v.  Whitney,  183 
U.  8.  857.  866  [33: 863.  867],  after  an  extended 
reference  to  the  authorities  and  to  tbe  uniform 
practice  of  the  Land  Department,  the  court 
concluded:  "For  tbe  foregoing  reasons  we 
concur  with  tbe  court  below  that  Turner's 
homestend  entry  excepted  the  land  from  ttie 
operation  of  the  railroad  grant;  and  tbat  upon 
the  cancelation  of  that  entry  tbe  tract  in  ques- 
tion did  not  inure  to  the  benefit  of  tbe  company, 
but  revet  ted  to  the  government  and  became  a 
part  of  the  public  domain,  subject  to  apjno- 
priation  by  tbe  first  legal  appHcsat" 

Id  Whitney  v.  Taylor,  168  U.  8.  86.  9S.  98 
[89:  906,  008,  909],  where  the  contest  was  be- 
tween a  railroad  grant  of  public  lands  and  a 
homestead  entry  of  record  at  the  time  of  tbe 
filing  of  tbe  company's  map  of  definite  location, 
the  question  now  before  us  was  again  fully 
considered^  and  this  prlndple  deduced  from  the 
former  cases:  "Altbovgh  these  cases  are  none 
of  tbem  •exactly  like  the  one  before  [63!} 
us,  yettbeprinciple  to  1)6  deduced  from  the'n  is 
that  wbenon  tberecordsof  tbe  local  land  otlice 
there  is  an  existing  claim  on  tbe  part  of  an  in- 
dividual under  the  homestead  or  pre-emiition 
law,  which  has  been  reccvnized  liy  the  offlcera 
of  tbe  government  and  has  not  been  canceled 
or  set  aside,  tbe  tract  In  respect  to  which  that 
claim  is  existing  is  excepted  from  the  operRtion 
of  a  railroad  Isnd  grant  containing  the  ordinary 
excepting  clauses,  and  this  notwithstanding 
such  claim  may  not  be  en  forceable  by  the  claim- 
ant, and  is  subject  to  cancelation  by  the  gov- 
ernment at  Iti  own  suggestion,  or  upon  the 
application  of  other  parues.  It  was  not  the  In- 
tention of  Congress  to  open  a  controversy  be- 
tween tbe  claimant  and  tbe  railroad  cotnpany 
as  to  tbe  validity  of  tbe  former'sclalm.  It  was 
enough  that  tbe  claim  existed,  and  the  quei^tion 
of  its  validity  was  a  matter  to  be  settled  be- 
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tween  tbe  govcrDment  aad  the  claimant.  Id 
respect  to  which  tbe  railroad  companj  was  not 
permilted  to  be  heard." 

Oiber  cases  are  to  tbe  same  effect  as  those 
to  wbicb  we  have  above  rererred.  Sioux  Oitj/ 
d  1.  F.  Town  Let  dk  Land  Co.  t.  Oriffev,  143 
U.  S.  83,  84  [80:  64.  6S]:  Shiver  t.  Viiited 
Statu,  169  TJ.  S.  401,  494  [40:231,  232]. 

The  priociples  anoouoced  fa  these  cases  fully 
■ustain  the  proposition  that  ir  ihe  above  ap- 
plicaiiona,  of  record,  to  purchase  these  lands 
as  mineral  lands  were  "claims"  within  the 
meaniDg  of  tbe  act  of  July  2,  1864,  then  tbe 
lands  were  excepted  from  the  operation  of  that 
act,  and  could  not  have  come  under  the  grant 
to  the  railroad  company,  even  if.  subsequently 
to  the  defloite  location  of  the  road,  the  appli- 
cations for  them  were  finally  rejected  because 
of  tbe  fact  tlut  tbey  were  ascertained  not  to  be 
mineral  laiid& 

It  is  necessary  now  to  Inquire  whether  the 
applications  in  1880  and  1881  to  purchase  these 
lands  as  mineral  lands  were  "claims"  wUbln 
tbe  meaning  of  the  act  of  1864. 

Here  we  are  met  with  the  sufci^tion  that 
when  that  act  was  passed  no  statute  of  tbe 
United  States  provided  for  the  purchase  of 
lands  as  mineral  lands,  and  that  when  tbe  rail- 
road company  filed  its  map  of  general  route  in 
1872,  and  when  tbe  surveyed  or  unsurveyed 
odd-numbered  sections  within  tbe  exterior  lines 
of  that  route  were  withdrawn  by  tbe  I^nd 
034]*0fficc  from  "sale  or  location,  pre  emp- 
tion  or  homestead  entrv,"  no  application  was  on 
file  to  purchase  these  lands  as  mineral  lands. 

It  is  quite  true  that  at  tbe  time  of  the  passage 
of  the  act'  of  1864  there  was  no  act  of  Con^resa 
under  which  a  right  or  claim  could  be  iiii<iftted 
to  mineral  lands.  But  as  said  by  Mr.  Justice 
Field  In  Jenniton  t.  Kirk.  08  tJ.  S  458,  ^ 
[26:  24«,  248],  "for  eighteen  years— from  1848 
to  1866— the  regulations  and  customs  of 
miners,  as  enforced  and  moulded  liy  tbe  courts 
and  sanctioned  by  the  legislature  of  the  state, 
constituted  the  law  governing  property  In 
mines  and  in  water  on  the  public  mineral 
landa"  And  in  1866,  before  the  general  route 
of  the  Northern  Pacific  railroad  was  fixed, 
Congress  passed  an  act  looking  to  a  sale  of  tbe 
mineral  lands  of  the  Unitea  States,  end  de- 
clared them  to  be  "free  and  open  to  explora- 
tion and  occupation  by  citizens  of  tbe  United 
States,  and  those  wbo  have  declared  their  In- 
tention to  become  citizens,  8uh}ect  to  such  reg- 
ulations as  may  be  prescribed  by  law  and  the 
local  customs  or  rules  of  miners  in  tbe  several 
mining  districts  so  far  as  tbe  same  were  not  in 
conflict  with  tbe  laws  of  the  United  ijtates." 
14  StaL  at  L.  261,  cbap.  262.  But  prior  to  the 
passage  of  that  act  certain  Important  rights  of 
miners  had  been  recognized.  In  Broder  v. 
NaUma  Water  <t  Min.  Co.  101  U.  S.  274,  276 
[25:  790.  701].  it  was  said  to  be  the  established 
doctrine  of  this  court  that  tbe  rights  of  miners, 
wbo  bad  taken  possession  of  mines  and  worked 
and  developed  them,  were  rights  which  the 
goremment  bad  by  Its  conduct  recognized  and 
encouraged,  and  was  bound  to  protect,  before 
the  passage  of  tbe  act  of  1866.  Tbe  act  of 
1866  was  held  to  be  a  statutory  recognition  of 
the  right  to  explore  for  mineral  landa  That 
rigbt  nas  in  no  vise  impaired,  in  respect  of  tbe 
lauds  Is  question,  bjr  the  subsequent  acceptance 
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from  tbe  Northern  Pacific  Railroad  Companjr 
of  its  map  of  general  route.  And  that  act  war 
supplemented  by  tbe  act  of  May  10,  1872.  17 
Stat.  atli.  91.chap.lS2.  Tbe  company  acquired, 
by  fixing  its  general  route,  only  an  inchoate 
right  to  tbe  odd  numbered  sections  granted  by 
Congress,  and  no  right  attached  to  any  specific 
section  until  the  road  was  definitely  located  and 
tbe  map  thereof  filed  and  accepted.  Until  suob 
definite  'location  it  was  competent  for  [635- 
Congress  to  dispose  of  the  public  lands  on  the- 
general  route  of  tbe  road  as  it  saw  proper.  Pro- 
vision for  the  Indemnification  of  the  company 
in  such  an  emergency  was  made  by  a  clause  Id 
tbe  act  of  1864,  providing  that  wherever,  prior 
to  tbe  date  of  definite  location,  "any  of  said  sec- 
tions or  T>arts  of  sections  shall  have  been  grant- 
ed, sold,  reserved,  occupied  by  homeste^  set- 
tlers, or  pre-empted  or  oiiierwise  disjtosed  of. 
other  lands  shall  be  selected  by  said  company  in 
lieu  thereof,  under  tbe  direction  of  the  becrela- 
ry  of  tbe  Interior,  in  alterlkate  sections,  and  des- 
ignated by  odd-numbers,not  more  than  10  miles- 
beyond  t£e  limits  of  said  alternate  leciioos." 
18  Stat,  at  L.  S68,  cbap.  217.  Hence  it  wsa 
said  in  Barden  v.  Northern  P.  B.  Co.  154  U.  S. 
288,  820  [38:  902,  999],  In  which  case  the  act 
of  1864  was  construed,  that  the  privilege  of  ex- 
ploring for  mineral  lands  was  In  full  force  at 
the  time  of  tbe  location  of  tbe  definite  line  of 
road,  and  nas  a  right  reserved  and  exceplt-d 
out  of  tbe  grant  at  that  time 

In  this  view— of  the  soundness  of  which  we- 
entertain  no  doubt— it  would  seem  to  be  clear 
that  the  formal  applications  made  in  1880  and 
1S81,  under  tbe  statutes  then  and  still  In  force, 
to  purchase  these  lands  as  mineral  binds,  were- 
"claims"  within  the  meaolne  of  the  8d  section 
of  tbe  act  of  1864.  It  was  admitted  by  tbe  de 
murrer  that  applicants  made  oath,  before  tbe- 
proper  officer,  that  they  had  discovered  min- 
eral thereon  and  had  located  the  ssid  quarter 
section  as  mineral  lend,  aoil  claimed  the  aam* 
as  having  valuable  mineral  deposits  thereon. 
Upon  the  present  record  It  cannot  be  aaid  that 
those  applications  were  not  made  in  good  faith. 
Whether  tbe  lands  sought  to  be  purchased  a» 
mineral  lands  were  of  tbat  character  was  a 
matter  for  tbe  determiDaiion,  in  tbe  first  In- 
stsnce,  of  the  Land  Department;  and  there  wa* 
jurisdiction  in  tbat  department  to  pass  upoo 
every  question  arlsingupon  appllcatloos  to  pur- 
chase tbem  as  mineral  Isoda  How.  then,  can 
it  be  said  that  sucb  applications,  filed  and  of 
record  before  tbe  definite  Incalioo  of  tbe  road, 
were  not  "claims"  within  tbe  meaning  of  the 
act  of  1864?  As  tbe  lands  In  question  were  ntA. 
free  from  those  claims  at  tbe  time  tbe  plaiotiff^ 
definitely  located  its  line  of  road,  it  Is  of  noon- 
sequence  what  'disposition  was  or  has  [H3fi 
been  made  of  the  claims  subsequent  to  that  date. 

The  only  ground  upon  which  a  contrary  re- 
view can  be  rested  Is  the  provision  In  the  6tb 
section  of  the  act  of  1864,  tbat  "the  odd  aec- 
tioos  of  land  hereby  granted  shall  not  be  liable 
to  sale  or  entry  or  pre  emption  before  or  after 
they  are  surveyed,  except  by  said  company,  aa 
provided  by  this  act."  But  this  section  Is  not 
to  be  construed  without  reference  to  other 
sections  of  the  act.  It  mast  be  taken  is 
connection  with  g  8.  which  manifeatly  coo- 
templated  that  righu  of  pre-emption  or  other 
claims  and  rigbti  might  accrue  or  become  al^ 
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acbed  to  tbe  lands  granted  after  tbe  general 
oute  of  tbe  road  was  fixed  aQd.before  the  line 
•f  definite  location  was  established.  Literallj 
□terpreted,  tbe  words  above  quoted  from  g  6 
vould  tie  tbe  bands  of  the  ffOTeromeot  so  that 
Ten  U  could  not  wll  any  of  tbe  odd-nnmbered 
ections  of  tbe  landi  after  tbe  tfeoeral  route 
vas  fixed — an  interpretation  wholly  iaadmissi- 
>le  in  Tlew  of  the  provisions  in  tbe  8d  sec- 
ion.  Tbe  8d  and  6tii  sections  must  be  taken 
ogether.  and  so  taken  It  must  be  adjudged 
hat  nothing  In  the  6tb  section  prevented  tbe 
^vernment  from  disposing  of  any  of  tlie  lands 
srfor  to  the  fixing  of  tbe  line  of  definite  loca- 
tion, or,  for  the  reasons  stated,  from  receivinK, 
jnder  the  existing  statutes,  applications  to  pur- 
^aae  such  lands  as  mineral  lands. 

Much  was  said  at  tbe  bar  as  to  tbe  decision 
}f  this  court  In  Butts  v.  Northern  P.  R.  Co. 
il9  U.  S.  S5  [80:  880].  On  one  side  It  Is  said 
that  that  case  coosirues  the  6th  section  of  the 
u:t  of  1864  as  excluding  the  possibility  of  anv 
right  being  acquired  adversely  to  tbe  railroad 
Dompany  to  an  odd-numbered  section  embraced 
by  tbe  exterior  lines  of  tbe  general  route  after 
Lljat  route  had  been  established.  On  the  other 
side  it  is  contended  that  tbe  only  point  neces- 
sary to  be  determined,  and  the  only  one  judi- 
cially determined,  in  that  case  was  that  tbe 
defendant  could  not  Initiate  a  pre-emption  right 
to  the  land  there  In  dispute  so  long  as  tbe  In- 
dian title  referred,  to  in  the  opinion  was  unex- 
tinguished. Without  stopping  to  examine  these 
contentions,  it  is  sufficient  to  say  that  the  Buttz 
QSiyCaat  Involved  no  inquiry  as  to  the  re- 
spective rights  of  the  railroad  company  under 
the  act  of  1864.  and  of  parties  making  applica- 
tions in  due  form  prior  to  tbe  definite  location 
of  its  road  to  purchase  lands  as  mineral  lands 
that  were  witbin  the  exterior  lines  of  its  gen- 
eral route.  Mr.  Justice  Field  delivered  the 
opinion  in  the  SvtU  Gate,  and,  speaking  for 
the  court  in  Barden  t.  yorthern  P,  R.  Gf. 
154  U.  a  3S8.  880  [88:  093.  990],  stated  that 
tbe  grant  in  that  act  excepted  the  privilege  of 
exploring  for  mineral  lands. 

For  the  reasons  stated,  we  adjudge  that  the 
lands  in  question  were  excluded  from  the  grant 
of  1864  by  reason  of  the  pendency,  of  record 
At  the  time  of  tbe  definite  location  of  the  plain- 
tiff*s-road,  of  applications  to  purchase  tbcm  as 
mineral  lands,  such  applications  being  in  the 
form  prescribed  by  tbe  acts  of  Congress  tbat 
related  to  such  lands,  and  undeiermuied  when 
the  company  filed  its  map  of  defloite  location. 

J^Jue^/ment  belou  it  njfirmed. 


JOHN  N.  WHTTNET. 

V. 

MOTLAN  C.  FOX.  Surviving  ExecQtor  of 
tbe  Last  Will  and  Testament  of  Joab  Law- 
rence. Deceased. 

<See  8.  C  Beporter's  ed.  07-048.) 

JhfMitioa— plaintiff  at  witnett  against  execu- 
tor—laeha^txtit  barred  by. 

I.  Wbere  a  deposltloa  is  not  In  tbe  record,  this 


court oiaaot  deolde  that  Its  exolnslon  as  o  vldence 
was  error. 

2.  A  sulttoestablishatniatlapropertirbeldbyte- 
fendant  as  ezecQtor  Isa  "claim  or  temand  aimlnst 
the  estate  of  a  deceased  perton,**  as  to  whIch,uDder 
t  Utah  Oomp.  Lews  1888,  title  10,  chap.  9,  p.  IS7.  the 
plaintiff  cannot  tpstlfr  Id  bis  own  favor  as  toanj 
matter  of  fact  ooourriiur  before  the  death  ot  de- 
oedent,  wUota  was  equaUy  within  tbe  koowledve 
of  both. 

8.  Eqnlty  should  refuse  reltef.  eveu  if  a  shorter  time 
than  tbat  preeoribed  t>7tbe  statuteof  limitations 
baa  elapsed  without  suit,  when  tbe  delay  In  the 
assertion  of  rights  Is  not  adequateir  ezplatned, 
and  sucb  olrounutances  have  Intervened  In  the 
condition  of  the  edverae  party  as  render  it  un- 
just to  htm  or  to  his  estate  that  a  court  of  equity 
sbould  assist  plaintiff. 

i.  One  who  sleeps  upon  his  rights  formany  years, 
without  any  demand  upon  his  claim  axainst  an- 
other, while  the  latter,  who  denies  the  claim,  is 
to  proper  mental  condition  and  until  he  is  de- 
prived of  tals  reason  and  faoulties,  will  be  barred 
by  laebea  from  any  rtfttf  In  equity. , 

[No.  68.] 

Argued  March  S,  S,  1897.   Decided  April  19, 

A  PPEAL  from  a  Judgment  of  the  Supreme 
a.  Goon  of  the  Territory  of  Utah  affirming  a 
judgment  of  the  District  Court  of  tbe  Third 
District  of  tbat  Territory  In  favor  of  defend- 
ant, Moylan  C.  Fox,  executor,  In  an  action 
brought  by  John  M.  Whitney,  plaintiff,  to  es- 
tablish the  existence  of  a  trust  in  bis  favor  in 
certain  real  estate  and  stock  and  to  have  an  ac- 
counting in  respect  of  the  sccumulations  or 
profits  of  such  property.  Afflrmed. 

Statement  by  Mr.  Justice  Harlan: 
This  is  an  appeal  from  a  judgment  of  tbe  su- 
preme court  of  tbe  territory  of  Ltah.  afflrminga 
judgment  in  favor  of  tbe  defendant  ia  an  action 
brought  tn  the  year  1889  In  the  district  court  ot 
the  third  district  of  tbat  territory  by  tbe  ap- 
pellant Whitney  against  the  executors  of  Joab 
Lawrence,  deceased. 

Tbe  object  of  the  suit  is  to  establish  the  ex- 
istence of  a  trust  in  his  favor  in  certain  real  es- 
tate and  stock,  and  to  have  an  accounting  in 
respect  of  the  accumulations  or  profits  of  such 
property. 

The  case  made  by  the  findings  of  fact  is  sub- 
stantially as  follows: 

On  and  prior  to  October  7,  18T3,  the  plain- 
tiff was  the  owner  of  250  shares,  and  Joab 
Lawreoce,  deceased,  was  tbe  owner  of  more 
than  1,600  shares,  of  tbe  capital  stock  of  tbe 
Eureka  Mining  Company  of  Utah.  Prior  to 
that  date  the  plaintiff  delivered  to  Lawrence 
certificates  representing  his  250  shares  of  stock, 
to  be  disposed  of  by  Lawrence  tofiether  with 
the  letter's  own  stock  for  their  joint  benefit. 

At  the  above  date  Lawrence  sold  and  dis- 
posed of  to  E.  B.  Ward  of  Detroit  1,600  of  bis 
own  stock  and  the  plaintiff's  250  shares,  togeth- 
er with  250  shares  belonging  to  W.  H.  Wood. 
In  part  consideration  for  tbe  sale,  Lawrence 
received  real  estate  in  Detroit  consisting  of 


Note.— j(i  to  competency  of  vMnettea  tn  United  t  That  neither  Umenor  ttatute  of  HmUatiotu  runs 
S- cUcsemtrU  in  etvttenaet;  bow  far  tioverned  by  state \aaatnat  the  itatttt^  Qlbsoo  v.  Chouteau, 

fnu.-.— see  note  to  Tanoev.  Oatnpbelt,  17: 188L         1 20: 534. 
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three  city  lota,  find  a  bulldioff  thereoo,  com- 
mooly  knovn  aa  the  HansioD  House,  and  took 
a  deed  therefor  in  bis  indWidnal  nanie.  He 
also  receiTed  in  confideratioo  of  sucb  aale  a 
large  amouot  of  cash  ia  hand>  besides  other 
property.  Of  the  cash  so  rcceiTcd,  628,687.C0 
was  applied  by  him  fo  takiojr  up  an  iodebted- 
Dess  agaiDBt  the  Eureka  UiDiog  Compaoy. 
The  plaintiff  being  tbeowoer  of  one  eighth  of  the 
total  number  of  shares  of  stock  sold  to  Ward 
by  Lawreuce,  the  latter  received  the  above  real 
estate  aod  the  638.S87.60  io  trust  for  the  ptaio- 
tiff  to  the  ezteot  at  an  undivided  one-eighth 
interest  The  balance  of  tbe  consideratiOD  re- 
639]ceived  *by  Lawrence  from  tbe  sate  of  the 
■lock  waa  distributed  immediniely  after  sucb 
sale  among  himself, platntiff.and  Wood,accord- 
ing  to  Iheir  respeciive  interests. 

Is  recognition  of  the  above  trust  Lawrence 
executed  and  delivered  to  the  plaintiff  tbe  dec> 
laration  of  trust  described  In  the  complaint, 
which  was  In  these  words: 

Salt  Lake  City,  Nov.  9.  1873. 
J.  N.  Wbltney: 

This  la  to  certify  thatyou  are  entitled  to  one- 
eighth  interest  in  the  real  estate,  mining  and 
rolling  mills  stocks,  and  In  the  623,667.S0  of 
which  the  Eureka  Hining  Comikny  of  Utah 
are  indebted  to  me,  of  the  property  acquired 
by  me  of  E.  B.  Ward,  of  Detroit,  Michigan, 
October  7.  less  the  farm  of  160  acres,  which 
waa  jnven  to  A.  A.  Griffith.  I  have  also  re- 
ceived of  you  20  sbares  of  Eureka  stock,  your 
one  eighth  of  tbe  160  shares  which  was  given 
to  Messrs.  Oriffith  aod  Mayhue. 

Joab  lAwrence. 

On  November  9. 1873.  tbe  Eureka  Hining 
Company  of  Utah  executed  to  Theodore  H. 
Tracy,  Inislee,  a  mortgage  to  secure  tbe  pay- 
ment  of  64:{,687.50,  Tracy  taking  and  holding 
the  moitgaKe  as  trustee  for  Lawrence, 
638,587.50  of  that  sum  representing  the  in- 
debtednesg  of  tbe  Eureka  Miniug  Company  of 
Utah  taken  up  by  Lawrence,  as  above  stated, 
with  a  portion  of  the  proceeds  of  tbe  sale  of 
Block  made  to  Ward,  the  remaining  6-0.000 
representing  an  Indebtedness  due  from  the 
Euieka  Mining  Company  of  Utah  to  Lawrence 
Individually.  Themortgage  was  not  tosecure 
in  whole  or  In  part  any  iDdebledoess  due  from 
tbe  company  to  the  plaintiff  or  to  Wood  on  ac- 
count of  services  rendered  by  tbem  or  dtberof 
them  to  it.  Afterwards,  ana  prior  to  August 
26,  1874,  tbe  mortgage  was  assigned  by  I'racy 
to  Lawrence. 

Subsequently  Lawrence  instituted  proceed- 
ings to  foreclose  the  mortgage,  and  did  fore- 
close the  equity^ of  redpmpllon  on  the  property 
tbereio  described,  which  included  the  mining 
^^ty  of  the  Eureka  Uioing  Company  of 
The  decree  of  foreclosure  was  entered 


onJuly  27. 1876,anU 'thereafter  a  deed  off640 
the  property  was  duly  executed  to  Lawreoo»> 
by  the  United  Stales  marshal. 

At  the  time  of  the  foreclosure  a  new  corporm- 
tlon,  called  the  Eureka  Hill  Hiniog  Company, 
with  a  capital  stock  of  10,000  shares,  bad  been 
organized  under  and  by  virtue  of  tbe  1aw«  of 
the  territory  of  Utah  and  had  succeeded  to- 
the  Eureka  Mining  Company  of  Utah. 

On  March  18,  ltl77,  Lawrence  sold  and  con- 
veyed to  tbe  EurcKa  Hill  Mining  Company  M 
bia  right,  title,  and  interest  in  aod  to  the  prem- 
ises aod  all  that  he  bad  acquired  under  the- 
above  mortgage  and  foreclosure,  aod  in  part 
consideration  therefor  received  80  per  cent  or 
the  capital  slock  of  that  company,  amounting- 
to  8,000  shares.  He  took  the  shares  In  hlsowik 
name  individually,  and  so  held  and  retained 
them  until  bis  death,  which  took  place  Decem- 
ber 28,  1888,  claiming  and  receiving  the  divi- 
dends thereon,  aod  in  all  respects  holding  and 
treating  both  tbe  stock  and  dividends  as  hi» 
own  property;  nor  did  he  at  any  time  recog- 
nize any  rightor  Interest  of  the  plaintiff  In  and 
to  the  same.  The  amount  of  dividends  re- 
ceived OD  the  stock  at  tbe  commencement  of 
this  action  amounted  to  6^4  per  share,  and  at 
the  time  of  the  hearing  of  tbe  case  to  $124  per 
share. 

On  September  27,  1876.  Lawraice  wrote  to* 
Wood  the  following  tetter: 

Wm.  H.  Wood,  Esq.— Dear  Sir:  I  am 
receipt  of  yours.  Hempstead  advises  me  ibaL 
the  foreclosure  suit  will  oome  up  probably  ia 
October  term,  say  about  the  last  of  the  month. 
Your  interest  in  the  mortgage  la  one  eighth  of 
$25,000,  $8,126.  The  admlniatratora  in  tbe- 
Ward  estate  have  given  Mr.  Komeyo  notlce- 
of  tbe  intention  to  amend  their  complaint, 
Dotwiihstanding  the  demurrer  to  tbe  complaint 
waa  sustained  and  the  injunction  was  removeffr 
as  agaioat  me.  I  have  been  spending  a  great 
deal  of  money  and  time  in  endeavoring  to  pro- 
tect tbe  Detroit  property.  I  now  intend  goiojp 
to  Salt  Lake  earl^  in  the  month.  [  wish  yoa 
would  at  once  inform  me  when  yon  will  prob- 
ably be  ready  to  go  West,  or  will  be  in  Satfc 
Lake.  Yours,  etc.. 

Joab  Lawrence. 

*And  on  December  26. 1875,  Lawrence[64 1 
also  wrote  Wood  as  follows: 

Mr.  Homeyn  informs  me  under  date  of  tbw 
16thinst.tbattbesuitof  Ward  anlost  Lawrence,. 
Wbitney.and  Wood  bad  been  discontinued,  the 
receiver  discharged,  and  the  property  placed  ia 
my  possession.  The  entire  rents  have  beea 
used  up.  only  $817  to  balance,  which  was  paid 
to  Romeyn.  Yours,  etc, 

Lawrence. 

After  December  96,  1876,  and  undl  April  6,. 


At  to  efftet  of  utaU  deeMont  and  latot,  in  rtoard 
tottotuteo/  limftatlona,  upon  Untied  States  eourts, 
see  note  ro  Elmeodorf  v.  Tarlor.  9:  St9. 

At  to  laelut,  vhen  a  good  OifaM^  see  note  to 
Felix  V.  Fatrick.  aS:  719. 

At  to  length  of  time  as  bar  tn  reUe/  tn  case*  of 
/rood;  sCatute  of  UmUati'mt  ns  a  ptea  in  equUy:  ^aU 
cttrfmi;  eases  of  UHdUeovered  fraud;  uhen  I^eJtee 
hart  remeifih— see  note  to  Hammond  v.  HopUns,  30: 
1S4. 

A»  to  resalUna  trusts;  Kftsn  trust  rswto  to  mm 
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vtho  pays  the  conalderottori  for  land  and  tAe  title  la 
taken  in  tIM  name  of  onotAer:  resuttfng  tniMa  in 
ehatUU,vaur*ther*aTei<ilHt  purduutn;  tnuU  rw> 
sulteofnstonll:  tru«r«<n  personal propertv.'jkhiclarv 
character:  parol  agreement  atone  ereottng  timi; 
trutta  hy  nets  of  ogentM:  proof  of  trusts  by  iMBrDl; 
Idehes.-see  note  to  Dude  v.  Ford,  St:  URL 

.As  to  statute  Ifiiittatfoni,  hpAck  not  appliMiM* 
to  trust,  aee  ootato  Qlsbom  v.  ObsrterOak  Ul» 
luk  Co.  86:  KM. 
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888,  the  plaintiff  at  do  time  claimed  or  de- 
anoded  oi  LsnreDce  any  portion  of  the  mort- 
'age  propertj  or  its  proceeds,  or  any  divi- 
tends  received  npoD  it,  and  Lawrence  never 
ecognized  or  admitted  that  he  had  any  iater- 
!St  in  the  same. 

On  July  18. 1878,  Wood  wrote  the  plaintiff 
k  letter,  in  which,  amon?  other  iblnfcs,  be  said: 
'When  in  Boston  I  fo  to  the  'Silver  Islet' 
>fflce,  and  found  the  reports  from  the  mine 
;ood.  but  no  sales  of  any  account  I  wlllkeep 
f  ou  posted  OD  it,  and  if  a  chance  does  come 
eril)  set  you  out  aitd  myself.  I  met  Hill  (of 
ihe  Winnemucca)  in  Pbil'd.  How  are  things 
in  Utah?  and  does  Lawrence  and  you  get 
alODt;?  Tou  know  you  and  myself  have 
about  $17,000  of  our  money  In  the  mortgage, 
beside  our  portion  of  the  Detroit  R.  E..  and,  if 
necessary,  have  some  money  left  to  present  my 
claim  in  ooart  for  s  fair  and  honest  adjust- 
ment. It  seems  to  me  that  we  should  com- 
mence and  claim  onr  rights  very  soon,  by  suit, 
if  iu  no  other  way— all!  wish  Is  what  Is  Justly 
due  me." 

Od  March  1, 1880.  Wood  also  wrote  Whitney 
as  follows: 

San  Francisco,  March  1,  1880. 
Mr.  John  N.  Whitney. 

Dear  Sir:  Tours  came  to  band  some  time 
since  and  fully  noted.  What  course  is  the 
best  to  take  with  Lawrence  to  bring  him  to  a 
BettlementT  Will  the  law  work  In  this  case 
this  late  day?  Our  claim  may  be  good  upon 
the  Eureka  in  case  he  should  wish  to  sell,  as  I 
have  his  letter  saying  I  was  interested  one 
eighth  in  the  mortgagt;  and  in  the  Detroit  prop- 
41«2Jerty.  *I  think  it  Is  time  sometbiogshould 
be  done,  and  done  promptly  and  fearlessly, 
and  a  full  exposure  made  if  necessary.  I  am 
satisBed  the  mine  cannot  be  sold  if  our  claim 
is  put  in  the  riglit  shape.  I  think  anyone  can 
see  it  and  think  we  can  claim  our  portion  of 
his  receipts  In  law.  Drop  me  a  line  at  once, 
as  I  now  intend  to  start  for  the  East  and  home 
in  about  two  weeks,  and  shall  stop  at  Salt  Lake 
City  if  it  may  be  beat;  find  out  what  he  intends 
to  do.  I  mean  Lawrence.  No  other  way  but 
to  take  the  bull  by  the  horns:  I  fear  him  not. 
I  have  closed  in  one  to-day  and  he  gave  down 
his  milk  and  came  to  time.  Yours  in  haste, 
Wm.  H.  Wood. 

This  letter  was  recelred  by  Whitney  in  due 
course  of  mall,  and  was  produced  by  him  at 
the  trial  in  pursuance  of  a  notice.  The  plain- 
tiff had  actual  knowledire  of  the  conveyance 
to  the  Eureka  Hill  Mining  Company  at  the 
time  it  was  made,  as  well  as  of  uie  terms  on 
which  it  was  made,  and  knew  as  early  as 
March,  1880,  that  Lawrence  denied  and  repu- 
diated any  alleged  interest  or  claim  of  his  in  or 
to  any  part  of  the  8,000  shares  of  stock,  or  in 
the  dividends  that  had  been  declared  and  paid 
upon  such  stock,  or  in  any  of  the  property 
mentioned  in  the  complaint.  Lawrence  had 
received  In  part  Mnsldention  of  the  convey- 
ance to  the  Eureka  Hill  Mining  CompBoy, 
uoder  date  of  March  18, 1877,  in  addition  to 
the  S.OOO  shares  of  stock,  a  quartz  mlM,  and  as 
early  as  the  summer  of  1877  the  plaioiiff  knew 
that  he  had  sold  and  disposed  of  the  machinery 
of  the  mill,  and  was  informed  of  tbe  sale  by 
Lawrence  In  person,  but  plaintiff  did  not  then 
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nor  afterwards  make  any  demand  upon  Law- 
rence or  his  representatives  for  any  part  or  par 
tion  of  the  proceeds  of  that  sale,  nor  make  any 
Inquiry  as  to  the  amount  lealized  by*  hink 
therefrom,  although  Ignorant  of  its  terms. 

As  early  as  1831  tbe  plaintiff  knew  that 
the  Eureka  Hill  Mining  Company  bad  de- 
clared and  paid  a  dividend  of  $1  per  share- 
upon  all  of  its  capital  stock,  and  as  early  a*> 
November,  1886,  ne  had  actual  knowledge- 
that  that  company  bad  theretofore  declfured 
and  pdd  dividends  upon  its  capital  stock  ag- 
gregating $54  per  share,  and  that  Lawrence- 
had  receTved  *In  divideods  that  amount  [643- 
per  share  on  each  and  all  of  the  8,000  shares  of 
stock;  but  he  never  at  any  time  prior  to  Aprif 
6,  1888,  made  any  demand  upon  or  request  or 
Lawrence  for  any  part  or  pOTtion  of  the  pro- 
ceeds of  such  dividend. 

From  April,  1877,  until  some  time  in  ^9SS^ 
Lawrence  resided  In  Bait  Lake  City  continu- 
ously, and  was  rarely  absent  therefrom,  and 
;Rhen  ab.«ent  it  was  only  for  brief  periods.  He- 
returned  to  that  city  in  October,  1885,  and  re- 
mained there  until  February  10,  1886.  Oik 
November  1,  1886,  he  returned  again,  remain- 
ing coDiinuoQsly  in  the  city  until  January  35, 
1W7.  Almost  weekly  daring  the  years  1877, 
1878.  1379,  1880,  1881.  and  1883  the  plafntifl- 
met  Lawrence  in  that  city  and  conversed  with, 
him,  and  also  met  him  there  frequently  in 
1888  and  1884;  and  in  November  or  December. 
1886,  after  he  had  received  actual  knowledge- 
of  the  receipt  by  Lawrence  of  tbe  dividend  of 
$54  per  share  on  the  8,000  shares  of  stock,  he- 
met  and  conversed  with  Lawrence  in  Balk 
Lake  City,  but  made  no  demand  on  or  request 
of  him  for  any  part  of  such  dividend. 

During  the  latter  part  of  the  year  18S7  the- 
mind  and  memory  of  Lawrence  became  so  im- 
paired by  disease  that  it  was  not  possible  for 
him  to  attend  to  ordinary  business  matters^ 
and  from  that  time  lo  bis  death  this  impair- 
ment of  bis  faculties  daily  increased,  so  that 
from  tbe  first  of  tbe  year  1888  until  his  de- 
cease he  was  unable  to  <»)mprebend  any  matter 
of  business  submitted  to  hlra. 

On  April  6, 1888,  the  plaintiff,  knowing  that 
for  many  months  prior  to  that  date  Lawrence 
had  been  deprived  of  his  reason  and  mental 
faculties,  made  for  tbe  first  time  a  formal  de- 
mand on  him  for  an  accounting  as  to  his  al> 
leged  interest  In  tbe  stock,  real  estate,  and- 
rents  described  In  bis  complaint. 

As  conclusions  of  law  from  the  foregoing 
facts  tbe  court  found  and  decided: 

That  Lawrence  was  at  the  time  of  his  deatb 
the  owner  free  from  any  and  all  trusts  in  favor 
of  the  plaintiff,  of  tbe  property,  both  real  sod 
personal,  described  in  tbe  complaint; 

That  so  far  as  It  was  souebt  to  establish  & 
trust  in  favor  of  the  plaintiff  in  the  real  estate 
mentioned  in  the  complaint,  and  to  obtain  an 
accounting  of  tbe  rents.  Issues,  and  profit* 
thereof,  *the  cause  of  action  was  barred  [644- 
by  tbe  provisions  of  Utah  Terr.  Code  Civ. 
Proc.  %  180. 

That  the  action  In  so  far  as  it  sought  to  es- 
tablish a  trust  in  favor  nf  plaintiff  in  any  por- 
tion of  the  8.000  shares  of  tbd  capital  stock  of 
tlie  Eureka  Hill  Mining  Company,  and  to  ob- 
tain a  Judgment  decreeing  plaintiff  to  be  the- 
equitable  owner  of  part  <h  those  shares,  or  t» 
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any  portfooi  of  the  dlTideods  declared  and 
paid  ibereoD,  was  barred  by  the  proTtsloiu  of 
Utah  Terr.  Code  dr.  Proc.  g  801; 

Tbtit  ibe  plaiolilf  bad  \>j  hlf  lacbea  and  in- 
«xcusable  oeelect  and  delay  barred  aod  pre- 
-eluded  himseTf  of  nod  from  aoy  relief;  and 

That  the  plaintiff  sbould  bare  or  take  aoth- 
iag  by  bis  suit,  aadthedetendaotasbouIdbaTe 
and  leeover  of  and  from  ihe  plaintiff  tbeir 
<:ost8  to  be  taxed. 

Id  accordance  witb  tbese  conclusions  of  lav, 
^t  was  adjudged  tbat  the  plaintiff  talie  nothing 
bit  suit. 

Memg.  Arthur  Brown  and  J.  O.  Suther- 
land for  appellant. 

Mmn,  J«r«Bii»h  M.  Wilson  and  A.  A. 
SMhUng,  Jr.,  for  appellee. 

Mr.  Jiutlee  Harlan  delivered  the  opinion  of 
the  court: 

At  the  faearfog  of  this  cause  in  the  inferior 
terrilorlal  court,  the  first  testimony  offered  la 
plaintiff's  behalf  was  hfsown deposition,  taken 
ID  a  suit  in  the  supreme  court  of  New  York, 
ivberein  he  aod  Wood  were  plaintiffs  and  Joah 
Lavrence,  then  Uving,  vas  the  defendant— 
that  case  l>elog  substantially  for  the  same  cause 
•of  action  presented  In  tbia  case.  The  court 
ruled  that  Whitney's  deposlilon  coold  not  be 
received  except  for  the  purpose  of  impeaching 
bim,  nor  was  his  eTldence  in  the  former  action 
admissible,  he  beinfr  present  In  court  and 
orally  testifying  in  this  suit.  This  action  of  the 
^45]court  Is  'assigned  for  error.  But  as  the 
deposition  was  not  made  a  part  of  and  is  not  in 
the  record,  we  cannot  say  tbat  I's  exclusion 
"Was  prejudicial  to  the  rights  of  the  plaintiff. 
Amendment  of  21st  Rule.  14  Wall,  zii;  Buek- 
^toff  T.  BumU,  161  U.  S.  m,  636  [38:  202. 
m\;  Shaiur  T.  Atterton^  161  U.  &  607  [88: 
S86t 

Whitney  testified  In  this  action  on  his  own 
iMbalf.  but  the  court  ruled  that  bis  testimony 
as  to  any  matter  of  fact  occurring  before  the 
death  of  Lawrence  and  equally  within  the 
knowledge  of  both  could  not  be  received  in  bis 
own  l)ebalf.  Was  this  error?  Amoofc  those 
who  are  diaquallfied  by  the  statutes  of  Utah 
■from  being  witnesses  are  "parties  or  assignors 
of  parties  to  an  action  or  proceeiling,  or  per- 
-aons  In  whose  bcbalf  an  action  or  proceeding 

prosecuted  against  an  executor  or  admtnis- 
mior  upon  a  claim  or  demand  against  the  es- 
tate of  a  deceased  person,  as  to  aoy  matter  of 
fact  occurring  before  tlie  dealh  of  such  deceased 
person,  and  equally  wUbiu  the  bDowled>!e  of 
both  the  witness  and  the  dc(xased  peison." 
8  Utah  Oomp.  Laws  1»88.  title  10,  chap.  8, 
p.  427.  The  supreme  court  of  Utah  held  that, 
undcrlhls  statute,  Whitney  was  incompetent 
to  testify  as  to  any  fact  equally  within  the 
knowledge  of  himself  and  Lawrence.  It  is 
Mid  tbat  Ibe  Utah  statute  was  copied  substan- 
tially from  a  statute  of  California,  which  de- 
clared Incompetent  as  witnesses,  ''parties  or 
assignors  of  parties  to  an  action  or  proceeding, 
or  persona  in  whose  behalf  an  action  or  pro- 
•ceeding  is  prosecuted  against  an  executor  or 
administrator,  npoo  a  cisitn  or  demand  asninst 
the  estate  of  a  deceased  person  as  to  any  matter 
of  fact  occurring  Iwfore  ibc  dcalb  of  such  de- 
ceased person."  1>eeEing*s  Code  CIt.  Proc. 
1148 


g  1880.  The  contention  Is  that  the  Interpreta- 
tion placed  by  the  supreme  court  of  Callfornta 
npoD  the  statute  of  that  state  sbould  be  M- 
lowed  Id  tUs  case.  We  are  referred  to  M^rera 
T.  Reintttin.  67  Cal.  89,  In  which  case  tb« 

{ilnlntiff  sought  a  decree  establisbfnr  a  trust  In 
lis  favor  in  a  certain  piece  of  land.  The  al- 
leged  trustee  was  dead  when  the  case  was 
heard.  The  court  said:  "We  are  of  opinion 
tbat  the  witness  was  competent.  The  action 
was  not  on  a  claim  or  demand  against  the  es- 
tate of  Relnstein.  The  plaintiff  asserted  ttiat  tbe 
interest  In  the  land  sumI  for  constituted  nopart 
of  *Reiostein'8  estate,  but  waa  held  in 
trust  by  Reinetelo  for  Collins  or  bis  assisns.and 
after  bis  death  by  the  defendania,  his  devisees 
and  successors.  Ttie  defendants  asM-rted  tbat 
no  such  trust  existed,  but  that  Reiostein,  their 
devisor,  held  tbe  lands  as  his  own  estate,  and 
that  they  bad  succeeded  to  bis  rtgbt.  The 
very  question  to  be  determined  nm  was 
whether  tbe  Interest  sought  to  lie  recovered 
waa  a  part  of  Reiosleln's  estate  or  not.  If  li 
was  a  part  of  bis  estate,  then  no  trust  existed: 
be  held  It  In  trust  in  his  lifetime,  and  tbe  inter- 
est passed  to  bia  successors  to  tbe  legal  title, 
clothed  with  the  trust.  To  hold  that  tbe  claim 
or  demand  here  attempted  to  be  enforced  was 
a  part  of  tbe  estate,  and  thus  render  tbe  wit- 
ness incompetent,  would  be  to  determine  In 
advance  tbe  very  question  to  be  determined  on 
the  trial  of  tbe  action.  By  so  holding  we 
would  afisume  the  very  question  to  bt  trial  aod 
settled  by  tbecontestiiiiun  between  the  parties. 
This  we  are  not  allowed  to  do." 

The  supreme  court  of  Utah  evidently  enter- 
taioed  a  different  view  of  tbe  Utah  statute:  for 
the  claim  asserted  by  Whitney  in  this  case 
was.  in  the  Judgment  of  that  court,  "not  only 
a  claim  against  an  estate,  but  one  for  many 
thousands. '  Tbe  relief  sought  was  a  decree 
declaring  Whitney  to  be  the  equitable  owner 
ot  one  eighth  of  the  Uanaion  House  in  Detroit, 
and  enliUed  to  the  rents.  Issues,  and  profits 
thereof,  as  well  as  to  part  of  the  8.000  shares  of 
tbe  stock  of  tbe  Eureka  Hill  Minine  Company, 
and  tbe  dividends  that  bad  theretofore  been 
declared  thereon;  and  that  tbe  executors  of 
Lawrence  l>e  required,  not  only  to  account  to 
tbe  plaintiff  for  all  of  tbe  said  rents,  inues, 
profits,  and  dividends,  but  to  convey  to  him  an 
undivided  one-elgbth  interest  in  tbe  real  prop- 
erty, and  assign  to  bim  a  like  pruportlon  of 
such  stock.  It  was  also  asked  tbat  h  receiver 
l)e  appointed  to  receive  the  dividends  on  the 
stock,  and  the  rents,  issues,  aod  profiia  of  tlie 
realty.  We  cannot  doubt  tbat  the  claims  as- 
serted in  this  suit  by  Whitney  are.  within  tbe 
meaning  of  tbe  Utah  statute,  claims  or  de- 
mands against  tbe  eatate  of  a  deceased  person, 
and,  consequently,  Lawrence  being  dead, 
Whitney  was  incompetent  to  testify  lo  any  fact 
inticbine:  said  clalm't  or  demands  that  occumil 
*beforeLawrencc'sdenth,and  wereequBl-[4t47 
ly  within  the  knowledge  of  both  Whitney  and 
Lawrence.  Tbe  supreme  court  of  Utah  prop- 
erly rejected  the  suggestion  that  such  claim  or 
demand  was  not  aftalDst  tbe  estate  of  L%w- 
reoce.  To  aay  that  the  only  issue  here  wis 
whether  the  real  property  and  stock  de^crihrd 
io  the  petition  constituted  a  part  of  Lawrence's 
estate,  and  that  no  claim  or  demand  was  as- 
serted against  tbe  eatate,  would  be  to  defeat 
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what.  It  seeni  to  tu,  wu  the  manifest  object  of 
the  Btatate.  While,  as  said,  hj  tbto  court  In 
Oi>ulam  T.  DouU,  188  V.  S.  216.  283  [88:  696, 
0011,  tt  la  the  ordinary  rule  to  accept  the  Inter- 
pretatfoQ  given  to  a  statute  by  the  courts  of  the 
country  by  which  It  was  orlgiually  adopted, 
the  rule  la  not  an  absolate  one,  to  be  followed 
under  all  drcnmatmncea.  We  ooncnr  In  the 
f  Dterpretation  placed  upon  the  Utah  statute  by 
the  supreme  court  of  XTiah,  as  one  required 
by  the  obrloua  meanlDg  of  Its  proTiaioos,  and 
we  do  not  feel  obliged,  by  the  above  rule,  to 
reject  that  ioterpretatlon  because  apparently 
the  highest  court  of  the  state  from  wbich  the 
statute  was  taken  has,  In  a  alogle  decision, 
taken  a  different  view.  We  therefore  bold 
that  to  the  extent  Indicated  by  the  court  below 
Whitney  was  an  Incompetent  witness  as  to  any 
fact  occurrloK  before  the  death  of  Lawrence 
.  and  equally  witbln  the  knowledge  of  both. 

It  remains  to  inquire  whether  the  judgment 
was  right  npota  the  merits.  The  supreme 
court  of  the  territory  held  that  the  suit  was 
barred  npm  the  grounds  both  of  lacbea  and  of 
the  sUtnte  of  llmTtations  of  Utah.  The  oodla- 
puted  facts  make  a  case  of  such  groaa  laches 
upon  the  partof  Whitney  as  to  forfeit  all  right 
to  the  aid  of  a  court  of  equity.  Equity  will 
sometimes  refuse  relief  where  a  shorter  time 
than  that  prescribed  by  tbe  statute  of  limlta- 
tiona  hu  elapsed  without  suit.  It  ought*  si- 
ways  to  do  so  wbere,  as  in  this  case,  tbe  delay 
Id  the  assertion  of  rights  Is  not  adequately  ex- 
plained,  and  sach  circnmstances  have  inter- 
vened in  tbe  condition  of  the  adverse  party  aa 
render  it  unjust  to  him  or  to  his  estate  that  a 
court  of  equity  should  assist  the  plaintiff.  It 
Is  impossible  to  doubt  that  Whitney  knew,  for 
many  years,  while  Lawrence  was  in  proper 
mental  condition,  that  tbe  latter  did  notadmit, 
048]*but  denied,  that  tbe  former  bsd  any  jusl 
demand  against  bim.  But  Whitney  foretrore  to 
assert  tbe  rl^))t8  which  be  now  asserts,  and  lU- 
thongh  having  abundant  opportunity  to  do  so, 
and  having,  if  his  present  claims  are  just, 
every  reason  for  promptness  and  diligence,  he 
nevertheless  slept  upon  hia  rlchta  and  made  no 
demand  upon  Lawrence  uoul  disease  had  so 
far  deprived  the  latter  of  his  reason  and  facul- 
ties that  he  could  not  suSlcfeotlv  comprehend 
any  matter  of  business  submitted  to  bim.  Un- 
der the  peculiar  circumstances  of  this  esse,  the 
court  below  rightly  held  that  the  plaintiff's 
laches  cut  bim  off  from  any  relief  In  equity. 
Badger  r.  Badger,  68  U.  8.  9  Wall.  67.  95  [17: 
8S6,  8891;  Bayu>ard  v.  Efiot  Jfat.  Bant,  96 
U.  S.  611.  617  [24:  85B.  858]:  Goddm  v.  Kim- 
meU,  99  U.  8.  201  [25:  431];  LantdaU  t.  Smith, 
106  D.  8.  891  [27:  219];  SpHdtt  v.  Benrici,  ISO 
U.  8.  887  [80:  7201;  itiaard  v.  Markatl,  134 
V.  S.  188, 1B8  ^1:  896.  400];  JfmluU  v.  Can- 
bar,  187  U.  8.  656.  666  [84:  776,  7791:  Ham- 
mond V.  Ba^na,  148  U.  B.  224.  260,  274  [86: 
184,  145.  168].  In  Ibis  view.  It  Is  nnne(xssary 
to  consider  whether  the  plaintUTs  causes  of 
action  weze  barred  bj  the  statute  of  limita- 
tions. 


The  case  of  Wh.  H.  Wood  t.  M.  0.  Fox, 
Burtiving  B^Kutor  of  Joah  Lntoreuee,  No.  66. 
on  appeal  from  the  supreme  court  of  the  ter- 


ritory of  Utah,  was  argued  hy  the  same  connsel 
and  depends  upon  the  same  facts  as  appear  In 
tbe  above  case,  Na  68,  and  for  the  reaaoo 
stated  in  tbe  opinion  In  that  case  the  judipnent 
iaitflraud. 


F.  O.  OXLEY  8TAyE  COHPAlTr.  and 
F.  G.  Ozley.  Trustee,  PZ^  in  Brr., 
ft 

COUNTY  OF  BUTLER.  8t.  Louis.  Iroa 
Mountain,  &  Boutfaern  Railway  Oompaoiy, 
and  St  Fianda  Lumber  Oompuy. 

0ee  B.C.Beiiort«r^ed.CiMaOD 

Bevim  ttaU  judgment-~axervunU  of  Federal 
oiitition— right  w  i'mmunitjt  todisr  United 
State»  C»JUtituUM, 

L  Thavaltdl^oCaabsorlptloBabraeonntrooart 
to  tbe  stock  of  a  railroad  company,  and  of  a  oon- 
veraooe  to  that  oompaor.  and  tlie  matter  of 
fraud  Id  a  deoraa,  are  quectlona  of  local  law  or 
practloe  oo  wblob  the  Judmneat  of  a  state  oouiC 
cannot  be  ve-ezKmlaed  tir  tUs  court. 

1.  A'vwmentt  of  a  Federal  qncation  to  give  Jarfa* 
diction  to  this  court  to  review  a  state  Judrmeot 
must  be  so  dlstlDCC  aod  poalilve  as  to  place  It  be- 
Tood  quMlloD  that  the  party  Ivtmclnic  ttie  caae 
here  from  tbe  stale  eourt  Intended  to  assert  a 
Federal  riglit. 

8.  Tbe  leneral  allegation  or  claim  that  a  decvae 
wu  pBMed  against  some  persons  wbo  were  attbe 
time  dead,  and  against  others  who  were  neoee- 
sarr  parties,  but  who  had  oo  ootloe  of  the  pro- 
oaedings,  does  not,  wltbln  tbe  meaning  nfU.  8. 
Uev.  BtaL  1 709,  eapeotallr  set  up  a  right  or  lm< 
muoitr  under  tbe  litb  Amendment  to  tbe  TTnlted 
Statea  ConstitutloD.  fOrMddlog  a  state  to  de* 
pnve  BUT  person  of  bis  property  without  doe 
prooeas  of  law. 

[Ko.  921.] 

Armed  Uansh  IB,  1897,   Decided  Aprtt  19, 

XS97. 

Pr  KRKOR  to  the  Supreme  Court  of  tba 
State  of  Missouri  to  review  a  judgment  of 
that  court  reversing  a  judgment  of  the  Circuit 
Court  of  the  City  of  St.  Louis,  Missouri,  set- 
ting aside  and  declaring  to  be  null  and  void 
cerlaln  conveyances  for  lands  la  ButlerCounty, 
Missouri,  and  quletiiis:  the  title  thereto,  of  the 
plaintiffs,  the  F.  O.  Oxley  Stave  Company  at 
at.,  in  an  action  brought  by  them  against  the 
county  of  Butler  e(  at.  Xhamitaed. 


U6.V.S. 


Nora.— As  to  imisdfetfon  ef  Federal  over  ttOU 
courts.-  neeetKUy  oj  Wotank  Qeestfon;  what  constttntss 
FEderoIfueMion,— secnoteto  HamtillD  v.  WesteiB 
LaDd  Co.  B7:  20T. 

A*  to^urisdletton  n/  Untted  States  Suprenw  Coyrt 
wher«  fVderol  QucntlOfi  ortaes  or  loherv  ore  dnitm 
to  QucsMon  ifntutes,  treoiv,  or  Constituttnn,  see 
□otea  to  Martin  v.  Hunter,  4:97,  Matthews  v. 
Zane,  2:  OH.  aod  Williams  v.  Norrls,  6:  C71. 

As  toiurfMl(e(if>no/  Tnlted  Stnfes  Suprenw  Court 
todMloreatetelaiotiofdasfneofVltctwuAstate  Om- 
sUtutton:  xo  revte  deere«i  i4  sfate  coui-u  as  to  ran- 
•truefton  o/atatelows,  aee  notea  to  Hart  v.  Lam^ 
hire.  Ti  87V,  and  Oommerolal  Bank  v.  Buckingham, 
12: 189. 

As  to  what  A  ihisproetss  ef  law^seenMetoFeaib 
aonT.Tewdall,«:tfa. 
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See  same  case  Iwlow,  131  Mo.  614. 
Tbe  facts  are  stated  In  Ibe  oplnloo. 
Mr.  Isaac  H.  Lionbereer  for  plalntifls 
In  error. 

Mmn.  Frank  K.  Eates.  John  F.  Dil- 
lon, Henry  N.  PhilUpa,  Wimlote  8.  Pierce, 
nd  Barry  Subdard  for  defeodaats  in  error. 

Hr.  Justice  Harlan  delivered  tbe  opIoloD 
of  tbe  court: 

This  writ  of  error  brioKS  up  for  review  a 
flnal  judfimcDt  of  tbe  supreme  court  of  His- 
•our)  reveraing  a  Jod^meat  of  tbe  circuit  court 
of  tbe  cli;  of  St.  Louis.  Missouri,  settiug  aside 
■□d  declarlag  to  be  null  and  void  certain  con- 
Terances  for  lands  ta  Butler  county,  Missouri, 
ao'd  quieting  the  title  thereto  of  the  present 
plaintiffs  in  error. 

It  is  COD  tended  on  behalf  of  the  defendants 
In  error,  who  were  defeodaots  below,  that,  un- 
der tbe  statutes  regulating  tbe  jurisdiction  of 
this  court,  we  have  no  auUiorUy  to  re-examine 
that  Judgment 

It  appears  from  the  petition  that  the  lands  in 
controversy  were  part  of  tbe  lands  granted  to 
Missouri  by  the  swamp  land  act  of  Sept  S8, 
1850  (9  Stat  at  L.  619,  chap.  84),  and  were  sub- 
sequently, in  1857.  patented  by  tbe  stale  to  the 
Cairo  &  Fulton  Railroad  Company,  a  Missouri 
corporation,  in  payment  of  asubacriptlon  to  tbe 
capital  8io<^  of  that  company  by  the  county  of 
Butler,  Missouri,  which  subscription  was  made 
under  the  authority  of  tbe  state;  that  In  pay- 
OftO]  meat  of  certain  bonds  *i38uedby  It,  the 
railroad  compacy,  on  tbe  38d  of  May,  1867,000- 
veyed  tbe  lands  in  question,  with  other  lands,  to 
Jobo  Moore,  John  Wilson,  and  A.  O.  Water- 
man, OS  trustees;  that  tn  1671  Chouteau,  having 
become  the  owner  of  the  greater  portion  of  such 
bonds,  brought  suit  in  tbe  circuit  court  of  Mis- 
sissippi county.  Missouri,  for  the  foreclosure 
of  tbe  above  deed  of  trust,  lo  which  suit  there 
was  a  decree  for  tbe  defendants;  that  such  de- 
cree was  reversed  by  the  supreme  court  of  Mis- 
souri, and  a  decree  of  foreclosure  directed  to 
be  entered;  that  the  lands  were  accordingly 
Bold  by  a  commissioner,  Chouteau  becoming 
the  purchaser;  and  that  afterwards,  on  the  19tn 
day  of  Kovember,  18M,  Chouteau  conveyed 
the  same,  with  other  lando,  to  the  plalotiiu  In 
error. 

The  petition  also  alleged  that  the  county  of 
Butler,  November  7.  1866,  flled  In  tbe  circuit 
court  of  Butler  county  Its  petition  against  tbe 
Cairo  A  Fulton  HaUroad  Company  and  Moore, 
WilsoD,  and  Waterman,  trustees  as  aforesaid, 
for  the  purpose  of  canceling  and  setting  aside 
tbe  patent  from  the  stale  to  the  Cairo  &  Fulton 
Railroad  Company,  as  well  as  the  deed  of  trust 
from  the  railroad  company  to  Moore,  Wilson, 
aiid  Waterman,  trustees;  that  in  that  suit 
"service  was  attempted  to  be  bad  by  publica- 
tion, the  plaintiffs  in  said  cause  alleging  that 
the  said  Moore,  Waterman,  and  Wilsou  were 
nonresidents  of  tbe  state  of  Missouri;  that  in 
the  said  proceeding  the  said  Cairo  ft  Fulton 
Railroad  Company  were  brought  in.  as  was 
pretended,  by  personal  service;  but  your  com- 
plainants herein  here  aver,  charge,  and  show 
the  fact  to  be  that  tbe  service  In  said  cause, 
tbe  pretended  appearance  of  the  defendants  by 
their  attorney  and  In  their  own  proper  persons. 
wa!i.  in  fact,  t  fraud  and  deception  Imposed 
IIM 
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upon  the  drcuit  court  trying  said  cause;  that 
in  truth  and  in  fact  the  said  Waterman,  pre- 
vious to  the  bringing  of  said  action  in  said  cir- 
cuit court,  and  said  Moore,  soon  after  tbe 
bringing  of  said  action  and  b^ore  service  npoa 
him  therein  bad  been  obtained,  had  departed 
this  life,  and  their  successors  in  said  trust  and 
OS  trustees  had  been  appointed  In  purtuanoe  lo 
tbe  provisions  of  tbe  said  deed  oi  trust;  that 
in  consequence  of  tbeirsaid  deaths  and  tbe  ap- 
pointment of  their  successors  as  such  trustees, 
as  aforesaid,  no  service*was  had  In  saId[Ofil 
cause,  the  new  trustees  were  not  made  pertlea, 
were  not  served  with  procefl^  and  had  no  notice 
of  prooeedings,  although  necessary  and  fvopcr 
parties.   The  other  defendant  in  said  came^ 
me.,  the  said  Cairo  ft  Fulton  Railroad  Com- 
pany, was  not  a  necessary  or  proper  party,  ae 
by  the  foreclosure  of  the  state  lien  on  said  rail- 
road under  what  is  known  as  the  sell-out  act 
and  the  purcbaso  of  said  railroad  under  aaid 
sale  tbe  said  company  before  tbe  eorameoce- 
ment  of  said  suit,  was  dissolved  and  had  ceased 
to  exist  and  could  not  legally  be  made  a  party 
to  said  proceedings;  that  the  only  party  de- 
fendant to  said  proceedings  that  was  In  fact 
present  or  pretending  to  make  a  defense  in  aaid 
action  was  Green  L.  Poplin,  who  had  at  o>e 
time  been  tbe  president  of  tbe  said  railroad 
company,  but  long  previous  to  the  bringing  ot 
safd  suit  bad  ceased  to  be  connected  with  the 
said  Cairo  ft  Fulton  Railroad  Companj  in  any 
capacity  whatever,  but  was  in  fact  acting  m 
collusion  with  the  attorneys  and  agents  of  said 
Butler  county  to  aid  said  Butler  county  and 
its  attorneys  to  avoid  and  disregard  tbeir  saM 
contract  with  tbe  Cairo  ft.  Fulton  Railroad 
Company.  And  these  oomplainanls  aver  sad 
charge  the  fact  to  be  that  notwithstanding  tbe 
fact  that  the  said  circuit  court  proceeded  to 
find  the  Issues  in  said  case  for  the  said  county 
of  Butler,  and  to  decree  that  the  said  deed 
from  tbe  state  of  Missouri  to  the  Cairo  ft  Ful- 
ton Railroad  Company  and  tbe  deed  of  trust 
from  said  railroad  company  to  the  said  Moors; 
Waterman,  and  Wilson  be  canceled,  set  a^e. 
and  for  naught  held,  and  that  the  interests  of 
the  defendants  therein  be  devested  out  of  tbea 
and  invested  in  said  county  of  Butler,  that  all 
said  pretended  proceedings  were  null,  void, 
and  of  no  effect  whatever  on  account  of  the 
collusion  of  the  parties  thereto,  and  becaass 
the  parties  holding  the  title  under  said  deed  ot 
trust  in  trust  for  the  holders  of  the  bonds  of 
the  stdd  Cairo  ft  Fulton  Railroad  Company 
were  not  parties  to  said  suit  and  did  not  appear 
thereto,  either  in  person  or  by  attorneys.  And 
because  neither  the  said  bondholdets  nor  their 
assigns  were  In  court  by  ssrvloe  ot  pnxwss  or 
otherwise." 

It  waa  further  alleged  that  In  the  vear  1868  a 
number  of  judgments  were  obtained  in  tbeeir 
cult  a>urts  of  Missiaslppi  'county.  Mis  [6nS 
80uri,aga!nst  the  railroad  compa^,  and  part  of 
tbe  lands  in  controversy  were  sold  under  execu- 
tion, various  persons  becoming  tbe  purchasers 
and  receiving  conveyances.  The  petition  sets 
out  voriona  sales  of  lands*  embraced  in  the 
above  deed  of  trust,  and  mafeea  defendants 
numerous  parties  who  were  in  pofsessioa 
claiming  title,  including  tbe  St  Louis,  Iron 
Mounloin,  ft  Southern  Railroad  Company. 
The  petition  avers  that  Id  the  several  suits  in 
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the  Butler  circuit  court  the  railro*d  company 
"wu  tbe  ooIt  defendaDt;  ueltber  said  trustee 
Bor  tbe  boodboldera  were  made  parties  to  said 
miu,  neitbw  did  Ihey  Ib  any  way  bare  notice 
thereof  or  appear  therein  by  attorney  or  other- 
wte,  and  woaterer  rlghta  aald  Judgmeot  cred- 
itors acquired  1^  reasou  of  tbor  said  several 
^dgmeau,  and  whatever  title  tbe  said  pur- 
chaser at  aald  sheriff's  sale  made  under  said 
Judgments  acquired,  were  subject  and  snbser- 
Tient  to  the  uld  first  deed  and  the  rights  of 
the  boDdholden  ^  aald  Carlo  AFulton  Rail- 
road Company.  The  purchasers  at  aald  fore- 
closuxe  proceeding  under  tbe  decree  of  the 
supreme  court  took  a  paramouot  and  fuperior 
title  to  alt  said  parties  and  purchasers  at  said 
BberifTa  sale;  that  the  said  sherlfTs  deeds 
made  to  the  porcbasen  at  said  execution  sales 
conveyed  no  title  to  tbe  said  purchaser  as 
against  tbe  pricw  Hen  of  tbe  said  trustees  under 
•aid  trast  deed,"  etc. 

In  the  court  of  original  jurisdiction  the  Is- 
•oes  were  found  for  the  plaintiffs.  Some  of 
tbe  defendants  moved  to  set  aside  the  finding 
and  judgment  upon  these  general  grouods: 
Because  the  court  erred  In  admitting  improper, 
Olegalf  irrelevant,  and  incompetent  evidence, 
and  io  rejecting  proper,  legal,  relevant,  and 
competent  evidence;  In  refusing  to  sastatn  de- 
fendants' demurrer  to  tbe  plaintiffs'  evidence 
offered  at  tbe  close  of  plalDtlffs*  case;  in  find- 
ing tbe  issues  In  favor  of  the  plaintiffs  and  in 
rendering  a  decree  in  their  favor;  and  because 
tbe  decree  was  against  the  wdght  of  the  evi- 
dence. Tbe  notion  for  new  trial  was  over 
ruled,  and  the  canse  waa  carried  to  the  sa- 
preme  court  of  HissouH  apon  tbe  sppcal  of  tbe 
county  of  Butler  and  others.  By  the  latter 
court  tbe  judgment  was  reversed,  and  the 
cause  remanded  to  the  circuit  court  of  the  city 
6531of  *St.  Louis  with  instructions  to  enter 
a  final  decree  dismissing  the  bill. 

The  opinion  of  the  supreme  court  of  Uis- 
•ourl  la  reported  in  121  Mo.  614. 

We  have  made  a  full  statement  of  tbe  case 
because  of  tbe  earnest  contention  of  tbe  plain- 
tiffs in  error  that  this  court  has  authority  to  re- 
examine the  final  judgment  of  tbe  supreme 
court  of  Missouri. 

This  court  may  re-examine  the  final  judg- 
ment of  tbe  highest  court  of  a  state  when  the 
validity  of  a  treaty  or  statute  of  or  an  anthor- 
1^  exercised  under  the  Unlied  States  is  "drawn 
Id  question"  and  the  decii<ion  Is  against  He 
validity,  or  when  the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  any  state  Is 
"drawn  in  question"  on  the  ground  of  repug- 
nancy to  tbe  Constitution,  treaties,  or  laws  of 
the  United  Sutes,  and  tbe  dedsicm  Is  in  favor 
of  Its  validity.  But  it  cannot  review  such  flnnl 
judgment,  even  if  It  denied  some  title,  right, 
privilege  or  Immunity  of  the  nnsacressful 
party,  unless  it  appear  from  the  record  that 
auch  title,  right,  privilege,  or  immnnlty  waa 
"Specially  set  op  or  claimed"  In  the  state  court 
as  DeloninDgtosucb  party,  under  the  Consti- 
tution or  some  treaty,  atatnte,  oommlsslon,  or 
authority  of  tbe  United  SUtes.  U.  8.  Rev. 
SUt  6  709. 

Looking  into  the  record  we  do  not  find  thnt 
any  reference  was  made  in  the  court  of  oriel- 
nal  jurisdiction  to  the  Constitution  of  the 
United  Butes.  Nor  can  it  be  Inferred  from 
1«6  U.  S. 


the  opinion  of  the  supreme  court  of  Missouri 
that  that  court  was  informed  by  the  contention 
of  the  parties  that  any  Federal  right,  privilege, 
or  immunity  was  iDtended  to  be  asserted. 
For  anght  that  appears  tbe  state  court  pro- 
ceeded Tn  its  determination  of  the  cause  with- 
out any  thought  that  It  was  expected  to  decide 
a  Federal  question. 

The  supreme  court  of  Missouri  properly  said 
that  only  two  questions  were  presented  br  the 
record  for  its  determination:  "First.  Were 
the  sobserlptlons  by  the  coun^  courts  (county 
and  district)  of  Butler  county  to  the  sto(A  of 
the  Cairo  ft  Fulton  Railroad  Company,  and  tha 
conveyance  of  the  swamp  lands  of  that  county 
to  said  railroad  in  satisfaction  of  said  subscrip- 
tlons.'anthorized  by  law?  Second.  0ught[654 
the  decree  of  the  circuit  court  of  Butler  county 
annulling  tbe  conveyance  of  said  lands  to  be  set 
aside  for  the  reasons  urged  by  the  plaintiffs, 
to  wi^  first,  because  procured  by  fraud,  and, 
second,  because  two  of  tbe  defendants  named 
1q  It  were  dead  at  tbe  time  of  its  rendition,  and 
the  railroad  company  adissolved corporation?" 

Whether  the  sumcripllon  by  the  county 
court  of  Butler  county  to  the  stock  of  the  rail- 
road company  and  tbe  conveyance  to  that 
company  were  valid,  and  wbettm  the  decree 
which  tbe  plaintiffs  sought  to  have  declared 
void  was  obtained  by  fraud,  were  qoestions  of 
local  law  or  practice  In  respect  of  which  the 
judgmput  of  tbe  state  court  was  final. 

Toe  cnlv  remaining  question  was  not  other- 
wise raised  than  by  tbe  general  allegation  that 
the  decree  waa  rendered  against  drad  persons 
as  well  as  In  tbe  absence  of  necessary  par- 
ties who  bad  no  notice  of  the  suit,  and  there- 
fore no  opportunity  to  l>e  bonrd  io  vlndicRtion 
of  their  rights.  Do  such  general  allegations 
meet  the  statutory  requiremtot  that  the  final 

Judgment  of  a  state  court  may  be  re  examined 
ere  If  it  flpnles  some  title,  right,  privilege,  or 
Immunity  "specially  set  up  or  claimed"  under 
tbe  Constitution  or  authority  of  the  United 
States?  We  think  not.  The  specific  codicd- 
doD  DOW  Is  that  the  decree  of  the  Butler 
county  circuit  court  in  tbe  suit  instituted  by 
tbe  county  of  Butler  was  not  coosisleot  with 
tbe  due  process  of  law  required  by  the  l4lh 
Amendment  of  the  CoDStitutlnu  of  tbe  Unltrd 
States.  But  can  It  be  said  that  the  plaintiffs 
wpedaUy  set  up  or  claimed  the  protection  of 
that  Amendment  against  tbe  operation  of  that 
decree  by  simply  averring— without  referring 
to  tbe  ConBtiiutioD  or  even  adoptiog  its 
phraseolofry— that  the  decree  was  passed 
agalDst  deceased  persons  as  well  as  in  tbe  ab> 
sence  of  necessary  or  lodlspensable  parties? 

This  question  mast  recel  ve  a  negative  answer. 
If  due  effect  be  given  to  the  words  "specially 
set  up  or  claimed,"  in  U.  S.  Rev.  Stat.  S  709. 
These  words  were  in  tbe  25th  section  of  tbe 
judiciary  act  of  1789  (1  Sut.  at  L.  86),  and 
were  inserted  in  order  that  the  revisory  power 
of  this  court  *should  not  extend  to  rights  [OM 
denied  by  theflnal  judgmentof  the  highest  court 
of  a  suie,  unless  tbe  party  claiming  such  rights 
plainly  and  distinctly  indicated,  before  tbe  state 
court  disposed  of  tbe  case,  that  they  were 
claimed  under  tiie  Constitution,  treaties,  or 
statutes  of  the  United  States.  Tbe  words 
"specially  set  op  or  claimed"  Imply  tbnt  if  a 
party  iaienda  to  invoke  for  tbe  protection  of 
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bis  Hglits  the  ConsiItutioD  of  tbe  Ualted  States 
or  some  (reiily,  statute,  commlssioo,  or  Author- 
ity of  the  Utiited  BtateSf  be  must  so  declare; 
and  unless  he  does  so  declare  "specially,"  that 
is,  UDinisiakably.  tbis  court  Is  ffllbout  authority 
to  re-examine  the  fioal  judgment  of  tbe  state 
court.  Ttils  statutory  requiretneot  is  not  met 
if  such  declarattOD  Is  so  general  In  its  char- 
acter that  the  purpose  of  tbe  party  to  assert 
a  Federal  rlsht  is  left  to  mere  iDfereoce.  It 
Is  the  settled  doctrine  of  this  court  that  tbe 

Jurisdiction  of  the  circuit  courts  of  tbe  UDlted 
liates  must  appear  afflrnibtlvely  from  tbe  rec- 
ord, aod  that  It  is  not  sufficieot  that  It  may  be 
inferred  argumeotatively  from  the  facts  slated. 
Hence,  tbe  averment  that  a  party  resides  in  a 
particular  state  does  not  import  that  be  fs  a 
citizeo  of  that  stale.  Broten  t.  ^iu,  88  U. 
S.  8  Pet.  lis  [8:  8861:  Bobertaon  t.  Ceaae,  97 
n.  S.  646.  m  [34:  1057,  1059].  Upon  like 
grounds  tbe  Jurladictlon  of  this  court  to  re-ex- 
amloe  the  final  judgment  of  a  state  court  can- 
Dot  arise  from  mere  inference,  but  only  from 
sTermeots  so  distinct  Hod  positlTe  as  to  place  it 
beyond  questioo  tbat  the  par^  bringing  a  case 
here  from  such  court  iotraded  to  assert  a  Fed* 
cral  rtsbt. 

As  the  arfrument  at  the  bar  indicated  some 
misapprehension  as  to  our  decisions  upon  this 
•ubject,  it  will  be  appropriate  to  refer  to  some 
of  them. 

In  MartoeU  t.  HevAold,  69  U.  S.  18  How. 
611.  B16  [15:  506.  609],  which  was  a  writ  of 
error  to  tbe  supreme  court  of  Hichtgao,  this 
court,  speaking  by  Chief  Justice  Taney,  and 
referring  to  tbe  £UJtb  section  of  the  Judiciary 
act  of  1780.  and  the  Interpretation  placed  upon 
it  lu  Crovill  T.  BandeU.  86  D.  B.  10  Pet.  868 
LO:  458].  said:  "Applying  this  principle  to  the 
ease  t.efore  us,  tbe  writ  of  error  caooot  ha 
moititiiioed.  Tbe  questions  raised  and  decided 
in  tbe  8ia(e  circuit  court  point  altogether  for 
their  solution  to  the  laws  of  tbe  state,  and  make 
656)00  reference  whatever  to  the  •Constitu- 
tion or  laws  of  tbe  United  HiRtes.  Undoubt- 
edly, this  did  not  preclude  the  plaintiffs  In 
error  from  raising  tbe  point  in  the  supreme 
court  of  the  state,  if  It  was  Imrolved  in  the 
case  as  presented  to  that  coart.  '  And  whether 
a  writ  of  error  from  this  court  will  lie  or  not, 
depends  upon  the  questions  raised  and  decided 
Id  that  court.  But  neither  of  the  questions 
mtde  there  by  tbe  errors  assigned  refer  in  any 
manner  to  the  Constitution  or  laws  of  the 
United  States,  except  the  third,  and  tbe  lan- 
guage of  that  Is  too  geoml  and  lodoflDite 
to  come  within  tbe  provisions  of  tbe  act  of 
Congress,  or  the  decisions  nf  this  court.  It 
alleges  tbat  tbe  charge  of  tbe  court  was  against, 
and  in  conflict  nitb,  the  Constitution  and  laws  of 
the  United  States.  But  what  right  did  be  claim 
under  the  Constitution  of  the  United  States 
which  was  denied  him  by  tbe  stale  court? 
Under  what  clause  of  the  ConsttiutloD  did  he 
make  bia  claim?  And  what  right  did  be  claim 
under  an  act  of  Congress?  And  under  what 
act,  in  tbe  wide  range  of  our  statutes,  did  be 
claim  ft?  Tbe  recora  doea  not  abon,  nor  can 
this  court  undertake  to  determine,  that  the 
qncstioD  as  to  tbe  faith  and  credit  due  to  the 
record  and  Judicial  proceedioga  In  Ohio  was 
made  or  detenniaed  to  the  state  court,  or  that 
tbat  court  ever  gave  any  opiuloo  oo  tbe  qnes- , 
11o2 


tlon.  For  aught  that  appears  In  tbe  record, 
some  other  clause  In  the  Constitution,  or  »omm 
law  of  ConffiesB.  mqr  have  been  relied  on,  and 
the  miod  oi  tbe  court  never  called  to  tbe  aanae 
of  the  CoDstitutloD  now  assigned  as  error  In 
this  court."  After  statins  tbe  grounds  upoD 
which  tbe  decision  In  LawUr  v.  WiMer,  66  U. 
8.  14  How.  149  [U:  864].  were  placed,  thm 
court  proceeded:  "So.  In  the  case  before  oa, 
the  clause  In  the  Constitution  and  tbe  law  of 
Congress  should  have  been  specified  bj  tba 
plaioiiCfB  In  error  in  tbe  state  court.  In  order 
that  this  court  might  see  what  was  the  rlriit 
claimed  by  them,  and  whether  It  was  denied  to 
them  by  the  decision  of  the  stale  court." 

In  Bojft  V.  Thompton,  66  U.  &  1  Black,  61^ 
631  [17:  65.  67],  a  writ  of  error  to  review  tbe 
final  judgment  of  a  New  York  court,  It  was 
contended  tbat  full  faith  and  credit  were  no! 
given  by  that  court  te  certain  legislative  enact- 
menta  and  judicial  proceedings  m  the  couru  of 
New  Jersey,  as  required  by  the  Constitution 
of  *tbe  United  Slates.  This  court,  again  [6((7 
speakingby  Chief  Justice  Taney,  said:  '*But,  In 
order  to  give  this  court  tbe  power  to  revise  the 
judgment  of  tbe  state  court  on  tbat  sroaod.  It 
must  appear  upon  the  transcript  filed  1^  the 
plaintiff  in  error,  that  tbe  point  on  which  he 
relies  was  made  in  tbe  New  York  court  and 
decided  against  him;  and  that  this  section  of 
the  Coustitutlon  was  brought  to  tbe  notice 
of  the  state  court,  and  the  right  which  be  now 
claims  here  claimed  under  it.  The  mle  ddog 
this  subject  Is  clearly  aod  fully  stated  in  lua- 
wtlt  V.  Nmbotd,  69  CT.  S.  16  How.  616  [16: 60»1, 
as  weD  as  in  many  otber  cases  to  wnich  it  Is 
unnecessary  to  refer.  This  provision  of  the 
Constitution  Is  not  referred  to  In  the  plalntilTa 
bill  of  complaint  In  the  state  court,  or  In  any 
of  the  proceedings  there  bad.  It  is  true,  he 
seta  out  the  act  of  the  legislature  of  New  Jer- 
sqr,  Uie  proceedings  aod  decree  of  the  chancery 
court  of  that  state  under  It.  and  the  sale  of 
the  property  In  dispute  by  tbe  authority  of  tbe 
court,  which,  he  alleges,  transferred  the  title 
to  the  vendee,  under  whom  be  claims,  and 
charges  that  the  assigpment  set  up  by  tbe 
defendanta  waa  frauduleot  and  void,  for  the  rea- 
sons stated  In  his  bill.  But  all  of  thematteia 
put  In  issue  by  tbe  bill  and  anawefs,  aod 
decided  by  tbe  atate  court,  were  questiooa 
which  depended  for  tbelr  decision  npon  prin- 
ciples of  law  and  equity,  aa  recognized  aod 
administered  to  tbe  state  of  New  York, 
and  without  reference  to  the  construction  or 
effect  of  any  provialoB  in  the  ConsUtotlon,  or 
any  act  of  Congress.  This  court  baa  no 
appellate  power  over  tbe  Judgment  of  a  state 
court  pronounced  in  such  a  controversy,  and 
this  writ  of  error  most  ther^oie  be  dismissed 
for  want  of  Jurisdiction." 

If  there  has  been  any  modification  of  the 
views  expressed  in  the  two  cases  Juat  cited.  It 
has  been  only  in  the  particular  that  it  Is  not 
always  necessary  to  refer  to  the  precise  wonts 
or  to  tbe  particular  aectioo  of  the  Coosiltuiion, 
under  which  some  rigbt,  title,  privilege,  or  im- 
munity is  claimed,  aod  that  tt  Is  suflldent  If  It 
appears  affirmatively  from  tbe  record  thai  a 
right,  title,  privilege,  or  immunity  la  specially 
set  up  or  claimed  under  that  Instrument  or 
under  the  aatborl^  of  the  United  Statea. 
*The  qneation  was  again  egamlned  In  [658 
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g;9:  941-648].  It  was  itated  in  that  case,  the 
bief  Justice  dellTeriag  tbe  opioiOD  of  tbe 
court,  that  certain  propositions  must  be  re- 
ITBidMl  uaetUed,  amoDg  whlcbwere  tbat  "the 
title,  rigbt.  }HlTlleg&  or  Immanity  muft  be 
•peclallT  set  up  and  eulmed  at  tbe  proper  time 
and  In  the  proper  way,"  and  that  "the  right 
on  which  the  party  relies  must  have  been 
called  to  tbe  attention  of  the  court.  In  some 
proper  vaj.  and  tbe  decision  of  the  court  must 
have  been  against  the  right  claimed."— citing 
lo  support  of  the  first  of  these  propositions 
MiUtr  T.  Texat.  158  V.  8.  685  [88:  8121.  and 
Morriwn  t.  WaUon,  164  U.  8.  111.  IIS  [88: 
987.  930],  and  in  support  of  the  second  propo- 
sition the  above  cases  of  Boyt  r.  Thompmm  aod 
MaxmU  v.  Neuibotd.  Tbe  Chief  Justice  said: 
"The  contention  is  that  the  result  of  the  rulings 
and  dedsioDS  of  the  trial  court  in  these  respects, 
as  atBrmed  bj  the  supreme  court,  was  to  hold 
plainUff  tn  error  oimcliuively  boand  by  the 
Judgment  rendend  agtinst  Crawford  in  an  ac- 
tiOD  'in  which  be  was  not  a  party  and  of  which 
he  had  no  notice;'  and  that  this  was  in  effect 
to  deprive  him  of  hie  property  without  due 
process  of  law,  or  to  deny  blm  the  equal  pro- 
tection of  the  laws,  and  amounted  to  a  decision 
adverse  to  tbe  right,  privilege,  w  ImmnnltT  of 

ftlaintiff  In  error  under  ihecoDslltuttoo  of  be- 
Dg  protected  from  such  deprivation  or  denial. 
But  it  nowhere  affirmatively  appears  from  the 
record  that  such  a  right  was  set  up  or  claimed 
In  the  trial  court  when  tbe  demurrer  to  the 
complaint  was  overruled,  or  evidence  admitted 
or  excluded,  or  Instructions  given  or  refused, 
or  In  tbe  supreme  court  Id  disposing  of  tbe  rul- 
ings below.  .  .  .  We  are  not  called  on  to 
revise  these  views  of  the  principles  of  general 
law  considered  applicable  to  the  case  in  hand. 
It  is  enough  that  there  la  nothing  in  the  record 
to  Indicate  that  tbe  state  courts  weru  led  to  sup- 
pose tbat  plaintiff  Id  error  claimed  protection 
under  the  Constitution  of  the  United  8tate8 
from  tbe  several  rulings,  or  to  suspect  that 
each  ruliDgas  made  Involved  a  decision  aftainst 
a  right  speciallr  set  up  under  tbat  instrument." 
In  barmoDy  witb  tbeee  views  we  said  at  tbe 

§ resent  ttrmiu  Chicago  A  Sf.  W.R.Co.y. Chicago, 
093164  U.  8  464, 467  [ante,  611,  6121:  *"It 
Is  sssigned  in  this  court  for  error  that  the  judg- 
ment of  Ibe  court  of  original  Jurisdiction  had 
the  effect  to  deprive  the  railroad  company  of 
its  property  without  due  process  of  law,  in  vio- 
lation of  the  14tb  Amendment  of  tbe  ConstitU' 
tion  of  the  United  States.  But  the  record  does 
sot  show  that  the  compaoy  specially  set  up  or 
daimed  in  the  state  courts  or  either  of  tbem 
any  right  under  the  Constitution  of  tbe  United 
Stales.  It  does  not  appear  that  the  attention 
OTeo  of  tbe  trial  court  was  called  to  the  fact 
that  the  company,  in  any  form  or  for  any  pur- 

C,  invoked  the  protection  of  that  instrument, 
does  it  appear  from  the  record  that  any 
Federal  right  was  spertally  set  up  or  claimed 
In  the  supreme  oonrtof  tbe  state." 

Onr  attention  Is  called  by  tbe  plaintifTs  In 
error  to  Armttrorg  v.  Athent  County,  41  U.  8. 
16  Pet.  281  (10:  668];  PreprietorB  of  Bridpetf. 
Sobeken  Land  ds  Improt.  Cb.  68  U.  8.  1  Wall. 
116,  140  117:  671];  Chicago  h.  Int.  Co.  v. 
SeedlM,  118  U.  3.  674  [28:  1084],  and  Dea 
Meinet  Mav.  AB.  0>.  ▼.  Iowa  HomMead  Co. 
1S8  U.  8.  663  [81:  £03],  as  establishing  tbe 
16S  U.  S. 


iurisdictlon  of  tbls  court  in  the  present  case. 
nterpretiDg  the  general  language  in  tbe  oplo- 
loos  in  some  of  these  cases  in  toe  light  of  the 
facts  presented  by  them  it  Is  clear  tbat  no  one 
of  tbemsuppoitsourlurlsdlctlontore-examlne 
the  jodgment  now  before  us. 

In  Mwtrong  t.  AthenB  Oovnty  onr  juris- 
diction was  maintained  upon  the  ground  that 
thestato  court  certified  "on  the  record"  that 
tbe  validity  of  a  statute  of  Ohio  was  drawn  In 
question,  on  tbe  ground  of  its  repugnancy  to 
the  Oonstitulion  of  the  United  Ststes.  and  that 
tbe  decision  was  agslnst  lh%  validity  of  the 
statute.  In  jhvprietor*  of  Bridget  t.  BoMm 
Land  d  Improt.  Go.  tbe  court  said  that  the 
true  and  rational  rule  was  that  "the  court  must 
be  able  to  see  clearly,  from  tbe  whole  record, 
tbat  a  certain  provision  of  tbe  Constitution  or 
act  of  Congress  was  relied  on  by  tbe  party 
who  brings  the  writ  of  error,  aod  tbat  the  right 
thus  daimed  by  him  was  denied."  It  wu 
held  In  tbat  case  that  as  the  record  showed  that 
the  state  court  had  upheld  a  statute  of  New 
Jersey  whose  validity  had  been  questioned  as 
inapairing  the  obligation  of  a  cootract,  and 
that  as,  under  tbe  pJeadings,  It  could  not  have 
made  the  final  judgment  complained  of  without 
•snstainiDg  tbe  validity  of  that  act,,  tbis  [660 
court  bad  jurisdiction  to  reexamine  that  Judg- 
ment. In  Ohieoffo  L.  Iju,  Ob.  v.  Jftedlet.  ft  was 
said  that,  while  the  supreme  court  of  Illinois 
did  not.  In  terms,  pass  upon  tbe  claim  tbat  the 
statutes  there. in  question  were  in  derogation 
of  rights  and  privileges  secured  by  tbe  Consti- 
tution of  tbe  United  States,  our  jurisdiction 
could  not  be  doubted,  for  the  reason  tbat  the 
final  Judgment  necessarily  involved  an  adjudi- 
cation of  tbat  claim.  Tbat  language  wasused 
in  a  case  in  which  It  appeared  from  the  .record 
tbat  the  Federal  Hgbt  was  specially  set  up  and 
claimed  in  tbe  ioferior  state  court  and  reas- 
serted in  the  supreme  court  of  tbe  state.  Id 
Da  Maine*  iVae.  d  R.  Co.  r.  lotea  Homeatead 
Co.  the  B^eders)  right  was  specially  set  up,  be- 
cause it  was  claimed  under  a  decree  or  Judg- 
ment of  a  court  of  the  United  States,  tbe  valid- 
ity of  which  was  disputed  on  tbe  ground  tbat 
tbe  courts  of  the  United  States  had  no  Juris- 
diction of  tbe  suit  in  which  It  was  rendered, 
and  therefore  no  legal  power  or  authority  In 
the  premises.  It  is  manifest  tbat  none  of  these 
cases  conflict  with  the  views  herein  expressed. 

Without  further  references  to  aajudged 
cases,  we  are  of  opinion  that  tbe  general  alle- 
gation or  claim,  in  different  forms,  tbat  tbe 
decree  of  the  3utler  county  circuit  court  was 
passed  against  some  persons  who  were  at  the 
time  dead,  and  against  others  who  were  neces- 
sary parties  but  who  had  no  notice  of  the  pro- 
ceedings, does  not,  within  tbe  meaning  of  U. 
8.  Bev.  But.  g  709,  specially  set  up  a  right  or 
immunity  under  tbe  14th  Amendment  of  the 
Constitution  of  tbe  United  States,  forbidding  a 
state  to  deprive  any  person  of  bis  property 
without  due  process  of  law.  If  it  appeared 
tbat  the  supreme  court  of  tbe  state  regarded 
these  general  allegations  as  asserting  sncb  Ffcd- 
eral  right  or  immunity,  and  denied  the  claim 
so  asserted,  our  jurisdictioo  could  besustalned. 
But  it  does  not  so  appear. 

We  are  of  opinion  tbat  this  court  Is  without 
jurisdiction  to  review  the  final  Judgment  of  the 
supreme  court  of  Missouri. 
Writ    error  ditmieeed. 
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WitnetB  ie^i^fying  h^on  eommitiee  nf  Congren 
—rtfiual  hanmMT—teilimenjf  ofSroker—ju 
rimeUtm  «f  wmmitt»—puni»lUMntfor  eon- 
tempt— Jeopart^. 

L  AquflatloDottbeoonfltitaUoiiall^of  U.B.B«v. 
Stat.  •  UB.  flzidudiDg  tbe  ctelm  of  privflana  by  a 
wltnets  twtlfyiM  beCon  «ltber  Boom  bC  Odd- 
snm  or  any  oommlttM  of  either  Hoots,  cwmot 
be  raised  by  a  a  ltaess  wbo  claimed  no  privilege, 
but  ntused  to  answer  In  vlolatiiHi  of  •  IQB.  at 
Ummb  ■eottoniare  not  so  Instpaiably  conoeoted 
that  I  Ul  mJgbt  not  bave  bato  enaoted  wtttaout 
the  other. 

1.  Tbe  provlBlOD  that  a  refoMd  to 'answer  "any 
question  pertloent  to  tbe  qaettlon  under  In- 
qutiT'*  shall  be  a  mtsdemeaoor  does  not  reader 
V.  8.  Bar.  Stat.  I  Iflt,  fataUy  defaouve  beoaiue 
too  broad  and  unlltnlted  tn  Its  extent;  but  tbe 
word  **any"  will  be  deemed  to  refer  to  mstters 
wltblo  the  }url8dIatton  of  tbe  Houses  of  Oongreat 
and  questions  pertinent  thereto. 

I.  Asking  a  broker  engsged  hi  buying  and  selling 
sugar  stocks  wbetber  his  flrm  was  employed  by 
any  senator  to  buy  or  sdl  for  htm  any  of  tbu 
stock  whose  market  price  might  be  affected  by 
the  Senate's  action  is  not  an  unreasonable  searcb 
Into  the  private  Rttalrs  of  tbe  witness,  when  tbe 
Investigation  is  being  made  by  a  committee  of 
tbe  Doited  States  Senate  because  of  obargn  that 
tmne  of  the  seoatora  had  t>een  corruptly  lo- 
Sueoced  lo  tbe  oonaldeiatloo  of  leglclaUon  whidi 
would  affect  the  value  of  such  stocks. 

A.  Tbe  failure  of  the  preambleand  rescdntioni  of 
the  Senste  (rf  tbe  Uoltad  States  appointing  a 
oommlttee  to  Inveettitate  charges  of  corruption 
on  the  part  of  seosiors,  to  specify  that  tbe  pro- 
oeedloge  are  taken  lor  the  purpose  of  censure  or 
axpulUoo  If  certain  faettate  diteloeed,  does  not 
defeat  tbe  JuTlsdlotion  of  tbe  oommlttee  of  invea- 
tlgaiioD, 

i.  A  detegatloD  of  the  power  of  a  House  of  Con- 
gress to  poolth  Cor  contempt  Is  not  Involved 
In  U.  S.  Bey.  Stat.  I  KM,  provMing  for  tbe  Indict- 
ment of  the  person  guilty  of  tbe  oontempt  by  a 
grand  Jury  of  the  District  of  Columbia. 

IL  A  oontumacious  witness  is  not  twice  subjected 
to  Jeopardy  for  refuslnir  to  testt^  before  a  com- 
mittee of  tbe  United  States  Senate,  although  be 
may  be  punisbed  for  oontempt  of  the  Senate 
and  also  Indicted  for  a  misdemeanor  under  U.  S. 
Bov.8ut.ilOC: 

[No.  11,  Original.] 

Argued  March  »4,  1897.    Decided  April  IS, 
1897. 

PETITION  for  writ  of  habeas  corpus  to  re- 
lieve the  petitioner  from  restraint  of  hli 
liberty  bv  the  Marshal  of  the  United  Stales  for 
tbe  DiUinct  of  Columbia  under  a  judgment  of 
tbe  Supreme  Court  of  that  District  conrictiog 
him  under  U.  S.  Bev.  Stat.  §  102.  for  refusing 
to  answer  questions  as  a  witness  before  a  com- 
nittee  of  tbe  Senate,  and  a  seDtence  in  pur- 

Hon.— AXoponwrorOonorcM  to  rcffurats  eom- 
taeFce,  see  notes  to  Glbbooa  Ogden,  6: 21,  and 
Brown  v.  Uaryland,  0: 878, 

Am  to  power  of  Oonortm  otter  territorU*,  see  note 
toFlntNau  Bank  v.  Tankton  County. SS:  UHA. 

At  to  tompettnpH  «f  wttusttei  in  CTMUd  fitoto 


THB  Uhitbd  Statbl  Oot.  Toot, 

Buaoce  of  said  Judeinent  that  the  petitioner  be 
imprisoned  in  tbe  uil  of  Mid  District  or  par  a 
fine.    WrU  denied. 

See  tame  case.  tS  Asp.  D.  (X  128,  IBB  U.  8. 
211  (89:  401),  24  Wash.  L.  Rep.  S81,  BB7, 1B4 
n.  8.  486  (ante,  504). 

Statement  1^  Mr.  Chief  Justice  FoUert 

This  is  a  petition  for  a  writ  of  babeaacorpoa. 
flied  on  leave,  and  a  rule  thereon  entered,  to 
which  return  was  duly  made. 

Tbe  petition  alleges  as  follows:  That  peti- 
tioner ts  a.dtlzeo  of  the  United  Statea,  a  red- 
dent  of  tbe  citv  of  New  York,  in  tbe  iteta  of 
New  York,  and  that  he  is  now  restrained  of 
bis  liberty  by  tbe  marshal  of  the  United  Statea 
for  the  District  of  Columbia.  That  oo  tbe 
Istof  October.  18M.  1b  the  Mpreneeooft  of 
the  Dlslrtot  of  ColnmUa.  boldlnf  a  criminal 
term,  the  grand  jury  Impaneled  In  said  cooit  at 
said  term  thereof  found  an  indictment  andnat 
petitioner  based  on  U.  S.  Rev.  Stat,  g  KI8,  to 
which  petitioner  filed  a  demurrer  alleging, 
among  other  ohjections,  tbe  oaconatiiutioo- 
ali^  St  the  acta  of  Oonpeae  on  wht^  the  is- 
dicnnent  was  baaed;  that  the  dnnomr  was 
overruled  and  petitioner  ordered  to  plead 
thereto:  that  tbe  court  of  appeals  for  tbe  Dis- 
trict'ofColumbiaallowed  an  appeil  from[602 
the  order  overruling  tbe  demurrer  and  suboe- 
quently  affirmed  It  {Ch^man  t.  Unittd  StaUt; 
5*  App.  D.  0.  122),  wbereapon  petltioDw  ap- 
plied to  this  court  for  leave  to  fllea  petltioo  for 
a  writ  of  habeascorpuB,  which  applicatloa  was 
denied.  FU  Chapman,  156  U.  &  211  [88: 4011. 
That  thereafter  petitioner  filed  a  petltira  fa 
the  court  of  appeals  for  a  writ  of  prohil^ltloa 
to  prevent  tbe  trial  court  from  Qnlgwfully  aa- 
sumtng  jurisdiction  to  try  petitioner  on  said 
indictment,  which  petition  was  denied,  aad 
thereupon  petitioner  duly  prosecuted  an  ap- 
peal and  writ  of  error  to  tbu  cmirt  from  rnu 
order  denying  said  petition,  which  are  still 
pending,  this  court  having  refused  to  advaiHse 
tbe  cause;  and  having  also  declined  to  stay  tbe 
proceedings  below.  That,  thereupon,  the  trial 
of  the  petitioner  under  tbe  indictment  was  pro- 
ceeded with  and  a  verdict  of  guUtv  returned; 
motions  in  arreat  of  judgment  ana  for  a  new 
trial  were  made  and  overruled;  aud  on  Feb- 
ruary 1, 1896,  tbe  trial  court  entered  its  judg- 
ment and  sentence  on  said  verdict,  that  peti- 
tioner be  imprisoned  in  tbe  jail  of  the  DiatricC 
of  Columbia  for  the  period  of  one  month  frooi 
date  of  arrival,  aod  to  p^  a  fine  of  $100,  from 
wbicb  judgment  and  sentence  petitioner  proae- 
cuted  an  appeal  to  tbe  court  of  appeals;  that 
court  affirmed  tbe  judgment  aod  sentence  of  r 
the  trial  court  (Chapman  ^.United  titat»»,^\ 
Wash.  L.  Rep.  251),  but  allowed  a  writ  of  cr- ' 
ror  to  remove  tbe  cause  to  this  court  for  re- 
view <24  Wash.  L.  Rep.  207),  which  was  dis- 
missed for  want  of  jurisdiction.  Chapman  r. 
United  SUiUt,  164  U.  ti.  436  [ante,  604]. 

That  petitioner  was  then  surrendered  in  open 
court  by  bia  bondsmen  and  committed  into  tbe 
custody  of  the  United  States  msnbsJ  for  tka 

eoHtlstoeteftcasss,'  how/arpeoemsd  bgtfots  la«^ 
—see  mute  to  Tance  v.  Campbell.  IT:  U& 

Aa  to  when  petvon  ft  4(t  isopardy;  wttm  pmi 
mau  he  dteehorgeil  wtHtoat  a  venUet;  former  a^ 
iptUMor  eonvtetfoa,  see  notes  to  Ac  parte  laaga^ 
a:      and  Uniiad  StatM  i.  Pen^  le  ML 
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XMatrlct,  who  now  holds  and  conflaes  him  and 
deprives  blm  of  his  liberty. 

Xhe  petition  further  alleged  that  the  act  of 
Oonerefla  under  which  petitioner  was  prose- 
cutea  WH  nnconsUtutional,  and  the  imprison- 
ment of  petitioner  unlawful,  on  tbtIous 
Crounds  set  forth  at  length. 

Fetitiooer  attached  duly  certified  copies  of 
tbe  record  and  proceedings,  Judgment  and  sen- 
0033  tence,  under  tbe  aforesaid  ^iDdiciment 
■l^ainst  him,  and  prayed  that  the  same  be  con- 
sidered in  connection  with  tbe  petition;  and 
also  referred  to  tbe  record  in  tbe  matter  of  the 
mppUcaUm  of  petiticmer  for  a  wdt  of  pxobJbl- 
tfon. 

Tbe  Indictment  averred  that  tbe  Hoose  of 
Tlepreseotatives  bad  passed  acertain  tariff  bill, 
-wbich  was  pending  In  tbe  Senate,  with  a  very 
1  vge  number  of  proposed  amendmenta  thereto, 
during  tbe  months  tbneafter  meotloDed,  and, 
amoag  them,  certain  wnendments  providing 
for  duties  on  lugar  different  from  tbe  provT 
■loEU  df  the  bill  as  it  bad  been  sent  to  tbe  Sen- 
ate, tbe  adoption  or  rejection  of  which  by  the 
Senate  would  materially  affect  tbe  market 
Talno  of  tbe  stock  of  tbe  American  Sugar  Re- 
flnlng  Company.   That  the  Senate  adopted  a 
preamble  and  resolntloas  raising  a  special  com- 
mittee and  clothing  It  with  full  power  of  In- 
■restlgation  Into  certain  charges  made  In  desig- 
nmted  newspapers  that  members  of  tbe  Senate 
were  yielding  to  corrupt  Influences  In  tbe  con- 
sideration of  said  legislation.   Tbat  the  Inves- 
tigation was  commenced,  and,  in  the  course  of 
ft,  petitioner,  being  a  member  of  a  firm  of 
stock  brokers  In  tbe  city  of  New  York,  deal- 
ing In  tbe  stock  of  the  American  Sugar  Refln- 
iDg  Company,  appeared  as  a  witness  and  was 
uked  whether  the  firm  of  which  the  witness 
waa  a  member  had  bought  or  sold  what  were 
known  as  lugar  stocks  during  tbe  month  of 
February,  1884,  and  after  the  1st  day  of  tbat 
month,  for  or  in  the  interest,  directly  or  indi- 
rectly, of  any  United  States  senator.    Had  tbe 
firm,  during  the  month  of  March,  1894,  bought 
or  sold  any  stocks  or  securities,  known  as 
sugar  stocks,  for  or  In  the  interest,  directly  or 
indirectly,  of  any  United  States  senator?  Had 
the  said  firm  during  tbe  month  of  April  done  so? 
Had  the  said  firm  dnring  the  month  of  Maydone 
BO?  Was  the  said  firm  at  tbat  time  carrying  any 
sugar  stock  for  tbe  benefit  of,  or  in  tbe  interest, 
directly  orlndliectly,  of  any  United  States  sen- 
ator? But  petitioner  then  and  there  wilfully 
refuKd  to  answer  each  of  the  questions  so  pro- 
pounded, all  of  which  were  pertinent  to  tbe  in- 
quiry then  and  there  being  made  by  .the  said 
committee  under  tbe  resolutions  aforesaid. 

Meam.  Gsotm  F.  Edmonds.  A.  J.  Dit- 
tenhoefer,  and  Jeremiah  M,  WiUon,  for 
petitioner: 

Tbe  act  of  Congress  upon  which  the  indict- 
ment was  based  and  conviction  bad  is  uncon- 
stitutional. 

As  applied  to  the  present  case,  U.  8.  Kev. 
fitat  8  102,  provides  that  If  any  person,  sum- 
moned as  a  wltaess,  having  appeared,  "refuses 
to  answer  any  question  pertinent  to  the  ques- 
tion under  inquiry,"  he  "shall  be  deemed 
guilty  of  a  misdemeanor,"  etc. 

Section  108  provides  that  be  shall  not  be 
prlrlleged  to  refuse  to  testify  on  tbe  ground 
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that  his  testimony,  or  the  protluctlon  of  tbe 
paper,  may  tend  to  disgrace  him  or  render 
him  infamous. 

These  two  sections  are  parts  of  one  scheme, 
and  they  are  inseparable. 

The  provisions  of  this  act  are,  in  substance 
and  effect,  precisely  as  though  It  had  been  en- 
acted as  follows:  If  any  person  summoned 
before  a  committee  of  the  Senate  shall  refuse  to 
testify,  even  though  bis  testimony  may  tend  to 
criminate  htm,  be  shall  be  deemed  guilty  of  a 
misdemeanor  and  shall  be  punished,  etc. 

The  Intent  of  Congress  Is  clearly  expressed, 
and  no  part  of  the  act  can  he  iudiclally  elimi- 
nated so  as  to  relieve  some  oma  part  of  the 
virus  tbat  permeates  the  whole. 

Batdmin  v.  FrankM,  120  U.  S.  079  (80:  766); 
Premer  v.  IlUnoU,  116  D.  S.  25S  (29: 616);  Poiii- 
dexter  v.  Oreenhow  ("  Fiw'nia  Coupon  Caae^') 
114 U.  S.  370  (39:  186);  UnitedStatea  v.  Beete, 
92  U.  S.  214  (28:  66S);  United  StaUe  v.  8teffe„» 
{"Trade-Mark  Oaieh  100  U.  S.  82  (25:660). 

Section  103  of  the  Revised  Statutes,  upon 
which  this  indictment  Is  based,  is  an  attempt 
to  delegate  to  the  courts  tbe  power  of  tbe  re- 
spective Houses  to  punish  for  contempt,  and  it 
unconstitutional  for  that  reason. 

Oooley,  Const.  Llm.  4th  ed.  *188;  HcCrary, 
Elections,  gg  848,  849;  WaUamton  v.  SiekUt, 
2  Ele^  Cu.  388:  Barriton  v.  Datis,  8  Elect. 
Cas.  211;  Paine.  Elections,     074,  1003. 

Ctenvress  cannot  limit  or  impose  restrictions 
upon  the  President's  power  to  pardon. 

United  Statea  v.  KteiaJG  U.  8. 18  Walt.  128 
(20:  519);  Artrutrong  v.  United  Statea,  SOU.  S. 
18  Wall.  164  (20:  614);  Pargottd  v.  United 
atatea.  80  U.  8. 18  Wall.  166  (30: 616);  BxparU 
6artand.nV.  8.  4  Wall.  883  aS: 886). 

Surely,  If  it  Is  beyond  the  power  of  Congress 
to  Impair,  restrain,  limit,  or  otherwise  control 
tbat  distinct  prerogative  of  the  President,  tbe 
pardoning  power,  it  must,  upon  the  same 
reasons  and  prlodple,  be  equally  bevood  tbe 
power  of  the  Houses  of  Congress,  wo.  of  each 
of  them,  respectively,  to  restrain  or  limit  those 
separate  functions  of  tbe  Houses,  respectively, 
which  are  conferred  upon  tbem  by  the  Consti- 
tution, including  this  indispensable  power  to 
punish  for  contempt. 

Tbe  rule  does  not  warrant  tbe  avoidance  of 
UDCODStitutlonalitv  of  a  statute  by  forcing  upon 
its  language  unaer  construction  a  meaning 
which,  upon  a  fair  test,  Is  repugnant  to  its 
terms. 

Bigdora  v.  Weat  Witconain  B.  Co.  27  Wis. 
478;  French  v.  TetcJiemaker,  24  Cal.  518; 
People  V.  Ban  Franeiaco  dt  A.  B.  Co.  86  CaL 
606;  Attorney  General  v.  Eau  Claire,  87  Wis. 
400;  Spraigue  v.  Thompaon,  118  C.  8.  90  (80: 
115);  United  States  v.  Baeae,  93  U.  8.  314  (38: 
563);  Bisbop,  Written  Laws,  §90. 

There  is  a  limitation  on  Ue  power  of  the 
courts  to  enforce  disclosure  of  private  affairs. 

Be  Paeijk  B.  Com.  82  Fed.  Rep.  241;  Inter- 
atate  Commerce  Commiaaion  v.  Brimaan,  164  U. 
S.  485  (36:  1060),  4  Inters.  Com.  Rep.  545; 
Wfiiteomb'a  Caae.  120  Mass.  118,  31  Am.  Rep. 
502;  Melntyre  v.  Maneiua,  8  Johns.  Gh.  46-47; 
Wilaim  V.  WOber,  2  Gray,  668;  Story,  £q.  Fl. 
lOtb  ed.  g  818. 

Restraints  upon  the  courts,  created  by  the 
4ifa  and  6tb  Amendments  to  tbe  Coostitution, 
protective  of  private  rights  and  liberties,  are 
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equally  applicable  to  proceediDgs  la  leglelatlTe 

bodies. 

Emery't  Cam,  107  Msu.  179, 9  Am.  Bep.  93; 
Cullen  7.  Com.  24  Qratt.  624;  XTnited  Statet  v. 
Jame$,  60  Fed.  Rep.  361;  Kilbourn  t.  Thomp- 
ton.  108  U.  8.  168  i26:  877);  Cooley.  Const, 
liim.  4tb  ed.  •299. 

Contempt  proceedlnga  must  tafca  on.  tbe 
deflniteaesa  of  judicial  proBecutloo. 

A'tto  OrUant  v.  New  York  Mail  8.  8.  Ch.9ft 
U.  S.  SO  Wall.  887.  892  (22:  854,  857);  Bai/e$ 
T.  FiteA^.  103  U.  8.  123  (26:  96);  Ss  parte 
Kearney,  20  U.  8.  7  Wheat.  89  (S:  891);  Qtrhin 
T.  Boiu,  84  Fed.  Rep.  609;  Re  Facijie  B.  Com, 
83  Fed.  Rep.  260;  Sempe  t.  Kenn^,  9  U.  S. 
6  Cranch,  178  (8;  70);  WiUiameon  v.  Berry.  ^ 
V.  a  8H0W. 496(19: 1170):  Thompaonv,  Whit- 
man,  85  U.  8.  18  Wall  467(31:  897);  Knowlet 
T.  Loffanaport  OaeligAt  dt  0,  Co.  &i  V.  S.  19 
Wall.  S8  (33:  70);  Pennoyer  t.  Jfeff,  96  U.  8. 
714  (24:  B66). 

Tbe  record  most  afflrmatlvely  tbow  all  tbe 
facta  Deceaaary  to  create  jurlsdlctioa.  Tbe 
facta  which  must  be  abowo  to  exist  before  tbe 
matter  can  be  within  the  jurlsdictloD  of  an 
Inftrlor  court,  and  which  can  be  inquired  into 
collaterally,  are  such  aa,  Is  tbe  absence  of 
wlilcb,  the  court  cannot  riffbtrully  bear  and 
determine  any  question  touching  the  matter  in 
controversy. 

Stannian  t.  Davie,  1  Salfc.  404;  Cammietion' 
*ri  Court  t.  Tliom^n,  18  Ala.  694;  £iMnan 
V.  Canmieiimeri  uwW,  36  Ala.  S68;  SKafe  t. 
My,  43  Ala.  568:  Ball  7.  Htmfi.  10  Conn.  614, 87 
Am.  Dec.  696;  Proctor  v.  State.  6  Harr.  (Del.) 
887;  Gray  7.  McNeal,  13  Ga.  434;  CMeago  t. 
Jtoek  Iiland  R.  Co.  30  111.  366;  Clay  County 
Cumre.  T.  Markle.  46  Ind.  96:  Gay  v.  Uoyd, 
1  Q.  Greene,  78;  IT&W  t.  Warner.  1  Douel. 
(Mich.)  884;  StaU  t.  Metxger,  36  Mo.  65; 
Rersen  Tump.  Co.  v.  &ate.  Walier,  25  N.  J. 
L.  554;  People  r.  KoO/er,  7  Hill.  89;  Clyde  A 
R.  PI.  Road  Co.  T.  Parker,  23  Barb.  823;  JVor 
veffian  Street,  81  Pa.  849;  Barrett  v.  Crane, 
16  Vl.  246;  Qrignon  v.  Attor,  48 U.  8.  2How. 
819.  841  (11:  388.  893);  Peacock  t.  BeU,  1 
Sauod.  (Wms.  ed.)  78,  74;  Byrd  t.  ^te.  1 
How.  (Miss.)  168,  178:  Hartley  r.  Tyler,  69  U. 
8.  3  Wall.  840  (17:  878);  Henry  t.  Eatea.  137 
Mass.  474;  Is'ewman  t.  Manning,  89  Ind.  423; 
FaAey  v.  Mottu.  67  Md.  260:  Uendrick  T. 
Whittemore,  105  Mass.  28;  Wella  t.  Steven*,  8 
Gray,  115;  Saytea  v.  Brigpa,  4  Met  421;  Nye 
T.  Kellam,  18  Vt.  694;  Wright  r.  Fletcher,  12 
Vl  481:  8  Freem.  Judgm.  g  and  cases 
cited;  Cooler.  Const.  iJm.  4th  ed.  608.  609. 
and  note;  1  Bishop,  Crlm.  Froo.  g  386,  note  8. 
also  g  1169. 

There  are  no  presumptions  In  favor  of  gollt. 

Peopie.  McDonald,  r.  Xeeter,  99  N.  T.  468, 
68  Am.  Rpp.  49. 

An  imjnlaoDment  orders,  judnnenti,  or 
decrees  made  lo  absence  of  Jurisdiction  are 
absolutely  void  In  law  and  constftnte  a  false 
imprisonment:  and  also  in  so  far  as  relatea  to 
such  Imprisonments  not  ioToWIng  mere  error, 
but  being  void  owiog  to  tbe  absence  of  power 
or  jurisdiction,  and  being  rellevable  on  habeas 
corpus,  the  as  me  thing  la  found  in  a  great 
multitude  of  cases. 

Ex  parte  WtUon^  114  U.  S.  417  (89:  80); 
Maekin  t.  United  Statet,  117  U.  S.  848  (29: 
•09;  AjMrta Bain,  ISIU.  8.1  (80: 849);  .filr 
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parU  SiOdld,  100  U.  8.  871  (26: 717);  Bxparte 
Clarke,  100  U.  8.  809  (36:  716);  Be  parU 
Lange,  86  U.  8.  18  Wall.  168  <31:  873);  A 
parte  Nielsen,  181  V.  8.  176(33:118);  £rmnb 
Snow,  120  n.  6.  374  fSO:  658);  Ex  parU  Bom- 
land,  104  U.  8.  604  (26:  861);  ISx  parte  FiA, 
118 U.  8.  718(38:  1117);  Exparte  Ayera.  188 
U.  8.  448(81:  816);  SxparUSateyer.li^fJ.  & 
300(81:  403);  Spaidfr,  OoOof,  118  U.  &  880 
(38:  mhBg  parte  Terry,  138  U.  8. 888  (88:406). 

Mr.  Holmea  CoarM*  Solicitor  Qcneral* 
for  respondent: 

Sections  103, 108,  and  104,  Rer.  SUt  are  con- 
stitutional. 

United  Statea  r.  Pcdmer,  16  C.  8.  8  Wheat. 
610  (4:  471):  United  Statea  t.  Kirtm,  74  U.  S. 
7  Wall.  486  (19:  380);  Church  of  Holy  Trinity 
T.  United  Statea,  148  U.  S.  463  (86: 829). 

Contemplsof  court  faaTOalwsya been  deemed 
to  be  misdemeanors.  It  waa  early  indictable 
to  disobey  a  judicial  order. 

1  Bishop,  Grim.  Law.  £340.  . 

Such  contempts  ate  In  tha  nature  of  a 
breach  of  the  peace. 

Exparte  Whitehureh^  1  Atk.  65. 

This  act  does  not  purport  to  atrip  the  Benata 
of  its  power  to  punish  for  contempts. 

Proceedings  for  contempt  and  by  Indict- 
ment for  tbe  offense  are  entirely  disttnetjaDd 
□eltber  proceeding  Is  a  bar  to  the  other.  Tbej 
may  be  cumulative. 

1  Bisbop,Oilm.  Uw.  61067;  »aUr.  W«odf», 
6  Ired.  L.  199.  48  Am.  Dec.  161;  State  t.  WiU- 
iama,  8  Speera,  L.  M;  Foster  t.  Com.  SWatta 
&  S.  77;  Tatee  T.  Lanting,  9  Johns.  885^  8 
Am.  Dec.  390, 

An  act  may  be  made  indictable  and  ponUi- 
able  by  both  stale  law  and  Federal  law. 

fbc  r.  Ohio,  46  U.  a  5  How.  410  (18:  818). 

lo  Inieritate  Commeree  QmmUtion  r.  Brim- 
eon,  154  n.  8.  486  (88: 1060),  4  Inters.  Com. 
Rep.  646,  this  court  Bald:  "Except  in  tbe 
particular  instauces  enumerated  in  the  Ood- 
slitution  and  cODsidered  In  Anderaon  v. 
Dunn.  19  U.  8.  6  Wheat.  204  (5:242),  and 
In  Kilbonm  t.  77,ompaon,  108  U.  S.  168-190 
(36:  877-886),  of  tbe  exercise  by  eltber  House 
of  Congress  of  its  rigbt  to  punish  disorderly 
behavior  upon  tbe  part  of  its  members,  and  t» 
compel  tbe  atteudance  of  witnesses  and  the 
production  of  papers  lo  eleclioo  and  Impeach- 
ment cases,  and  in  cases  that  may  involre  tbe 
existence  of  those  bodies,  the  power  to  impoae 
fine  or  punishment,  in  order  to  compel  tbe 

eirformaooe  of  a  legal  do^  Imposed  by  the 
oited  Stales,  can  only  be  exerted,  under  the  law 
of  tbe  land,  by  a  competent  judicial  tribunal 
hevlDg  jurisdiction  in  the  preidises." 

Whiteomb'a  Caae,  120  Mass.  1 18. 31  Am.  Rep. 
508,  and  autfaorliies  there  cited;  People,  Mo- 
Donald,  T.  SeOer,  99  N.  Y.  487.  68  Am. 
Rep.  40. 

If  an  Intent  is  noneceaiarily  alleged,  ft  can- 
not, aa  a  rule,  affect  tbe  validity  of  the  iadld- 
ment,  nor  need  it  be  proved,  for  It  will  be  re-  i 

jected  as  surplusage. 

Clark,  Crim.  Proc.  193,  881.  838;  Whart. 
Crim.  Ev.  g  168:  Rex  r.  Biggina,  8  East,  6; 
Bex  V.  Jonea,  8  Barn.  &  Ad.  611. 

This  Is  not  a  proper  case  for  tbe  ezerdae,  by 
tbe  Bupreme  Court  of  the  United  States,  of  Ita 
discretionary  power  to  review  by  oertiorarL 

Ex  parte  Xov  0«       141 U.  &  68?  (86: 808). 
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It  o»7  be  tnie  tbat  do  other  case  bas  ever 
oome  before  this  coort  presenibg  the  question 
of  tbe  powtr  of  a  committee  of  CoDgrese  to 
require  a  witoen  before  it  to  aoswer  racb 
queitioDB  as  were  propouoded  to  this  petitioner. 
But  U.  8.  Rev.  Stat.  cbap.  7,  Ut.  2.  is  clear 
and  distinct  a*  to  tbe  existeoce  of  power;  and 
Silbourn  V.  Thompton,  108  U.  S.  188  (28:  877Ji 
Jntentali  Commerce  Commitnon  v.  Brimmm, 
1G4  U.  8.  485  (88: 1060).  4  lotera.  Com.Bep. 
MS:  PeopU  r.  Sharp,  107  N.  T.  440;  Peofie, 
McDonald,  v.  ReOer,  88  Hao,  688;  and  W>rey 
T.  Font^,  118  Ind.  S08,— seem  to  be  conclusiTe 
as  to  tbe  frequeQcy  of  its  exercise  tn  Federal 
and  state  legislatures, 

Ur.  Cblef  Justice  Fuller  deliTered  tbe  opin- 
ion of  the  court: 

It  is  insisted  that  tbe  sapreme  court  of  tbe 
District  of  Columbia,  sitting  as  a  erimioal 
court,  had  no  jurisdiction;  that  the  questions 
were  not  authorized  under  the  Constitution; 
and  tbat  tbe  act  of  Congress  under  which 
petitioner  was  indicted  and  tried  is  unconsUtu- 
tlonal.  Sectiona  102, 108.  and  104,  and  g  869. 
of  tbe  BeTlsed  Statutes,  are  as  follows: 

"Sec.  10&  Every  perscm  who,  haTing  been 
snmmooed  aa  a  witness  by  the  anthonty  of 
either  House  of  Coagress  to  glTe  testimony  or 
to  produce  papers  upon  any  matter  under  Id- 
quirr  before  either  House,  or  any  committee 
of  either  House  of  Congress,  wilfully  makes 
default,  or  who,  baying  appeared  refuses  to 
answer  any  question  pertinent  to  tbe  question 
under  Inquiry,  shall  bedeemed  guilty  of  a  mia- 
demeanof,  punishable  by  a  floe  of  not  more 
than  ll.OW  nor  less  than  $100,  and  imprlson- 
nieot  in  a  common  jail  for  not  less  than  one 
moDlb  nor  more  than  twelve  mootbs. 

"Sec.  108.  No  witness  is  privileged  to  re- 
fuse to  testify  to  any  fact,  or  to  produce  any 
paper,  respecting  wbtcb  be  shall  be  examined 
t>y  either  House  of  Congress,  or  by  soy  com- 
mittee of  dtber  House,  upon  the  ground  tbat 
bis  testimony  to  such  fact  or  his  production  of 
such  paper  may  tend  to  disgrace  him  or  other- 
wise render  bim  infamous. 

"Sec.  104.  Whenever  a  witness  summoned 
as  meotioued  In  %  103  fails  to  testify,  and  the 
fiuits  are  reported  to  either  House,  the  Presi- 
dent of  the  Senate  or  the  Speaker  of  tbe 
House,  as  tbe  case  may  be,  shall  certify  the 
fact  under  tbe  seal  of  tbe  Senate  or  House  to 
the  district  attorney  for.  tbe  District  of  Colom- 
bia, whose  duty  It  shall  be  to  bring  tbe  matter 
before  tbe  grand  jury  for  their  action." 
66ft]*"Sec  8S9.  No  testimony  given  by  a  wit* 
ness  before  either  House,  or  before  any  commit- 
tee of  either  House  of  Congress,  sballbeused  as 
evideooe  In  any  crimlDal  proceeding  against 
him  tn  any  court,  except  in  a  prosecution  for 

Btrjury  committed  In  giTing  sucli  testimony, 
ut  an  official  paper  or  record  produced  by 
him  is  not  within  tbe  said  privilege." 

These  sections  were  derived  from  an  act  of 
January  24.  1867.  entitled  "An  Act  More  Ef- 
fectually to  Enforce  the  Attendance  of  Wit- 
oesses  on  the  Summons  of  Either  House  of 
Congress  and  to  Compel  Tbem  to  Discover 
Testimony"  (11  Stat,  at  L.  155,  cbap.  ia),t  as 


t  "Ttiat  any  person  Bummoned  aa  a  witness  br 
«tie  authority  of  either  Bouse  of  Oonsress  to 
rive  teeumuny  or  to  produce  papers  upon  any 
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amended  by  an  act  entitled  "An  Act  Amend- 
Inglbe'ProvIaionsofibe  Second  Section  [666 
of  tbe  Act  of  January  Twentv-Fourtb.Eiehteen 
Hundred  and  Flfiy^vea,  ^forcing  uie  At- 
tendance of  Wltoews  before  Committees  of 
Either  House  of  Congress,"  approved  January 
24.  1862  (12  Stat,  at  L.  888,  chap.  11);  (-botb 
of  which  are  given  In  the  margin. 

From  tbe  record  of  tbe  proceedings  on  tbe 
trial,  accompanying  and  made  part  of  the  pe- 
tition, It  appears  that  petitioner,  in  declining 
to  aoswer  the  questions  propounded,  expressly 
stated  that  he  old  not  do  so  on  the  ground  tbat 
to  answer  might  expose  blm,  or  tend  to  expose 
him,  to  criminal  prosecution;  nor  did  be  object 
that  bis  answers  might  lend  to  disgrace  bim. 
Section  108  bad,  in  fact,  no  bearing  on  the  con- 
troversy In  regard  to  this  witness,  and  it  is  dif- 
ficult -  to  see  how  he  can  properly  raise  the 
question  as  to  Its  constitutionality,  ootwith- 
Btaodiog  %  8SA.  And  we  caanot  concur  Id  the 


matter  before  either  House  or  any  oommlttee 
of  eltbw  Bouse  of  Oongreas,  wbo  sball  wiirully 
make  deftiult,  or  who,  appearlmt,  shall  refuse  to 
aoswer  any  questloQ  pertlneotto  tbe  matter  of  In- 
quiry In  coDslderatton  before  tbe  House  or  com- 
mittee by  wblcb  be  shall  be  examined,  shall.  In  ad- 
dition to  the  pains  and  peniiltlea  cow  existlufr.  Im 
liable  to  Indictment  as  and  for  a  mlsdpmeaoor,  la 
any  court  of  tbe  United  Slates  bavins  Jurlsdlctton 
tbereof ,  and,  on  convictton,  sball  pay  a  floe  notex- 
oeedlDir  tXSXfi  and  out  lesa  than  $100  and  auffer  Im- 
prisonmeut  In  tbe  oommon  JaU  not  leas  than  ooa 
month  uoT  more  ttaan  twelve  months. 

"Sec  S.  Tbat  no  person  ezamlned  and  teatifrina 
before  either  Uouee  of  CoDBreae,oraoyoommittM 
of  either  House,  shall  be  held  to  answer  crlmloally 
In  ans*  court  of  Justice,  or  subject  to  any  penalty 
or  forreiture  for  any  fact  or  act  toucblnir  wblcb  he 
dhall  be  required  to  testify  before  elUier  House  of 
Convrees  or  any  oommlttee  of  either  House  aa 
to  wblcb  be  sball  have  teetlSed  wbetber  before 
or  after  tbedate  of  this  act,  and  tbat  no  statement 
made  or  paper  produced  by  any  wrtness  tvefore 
elttaer  House  of  Cooflrreaa  or  before  any  committee 
of  eltber  House,  shall  be  oompeteot  testimony  in 
any  criminal  proceeding  against  sucb  wKnees  In 
any  court  of  Justice:  and  no  witoesa  shall  bereatter 
be  allowed  to  refuse  to  testify  to  auy  fact  or  to 
produce  any  paper  touchloa  wbloh  be  shall  be  ex- 
emlned  by  eltber  House  of  Conar(>s8,  or  any  com- 
mittee of  eltber  House,  for  tbe  reason  that  bis  tes- 
timony toucblna  suob  fact  or  tbe  production  of 
such  paper  may  teodto  dtaaraoe  bim  or  otherwise 
render  bim  Infamous:  Prorided.  Tbat  notblnir  in 
this  act'shall  be  ooostrued  to  exempt  any  witness 
from  prosecution  and  punishment  for  peijury 
committed  by  blm  In  testlfyfoir  as  aforesaid. 

"Sec  S.  That  when  a  wllneas  sball  fall  to  testify, 
as  provided  in  tbe  previous  Beotloosortblsaot,and 
tbe  facta  shall  be  reported  to  the  House,  it  sball  be 
thedutyofiheSpoakerottbeHouseortbePresident 
of  tbe  Senate  to  certify  tbe  fact  under  tbeseal  ol  the 
House  or  Senaie  to  tbe  district  attorney  for  tbe  Dls* 
tnot  of  Columbia  wboee  duty  It  shaU  be  tobrioa  the 
matter  befure  the  grand  Jury  for  their  aottoo." 

t  'That  tbe  testimony  of  a  witness  ezamlned  and 

testtrylng  before  either  House  of  Congress,  or  any 
oommlttee  of  eltber  Bouse  of  Congress,  sball  not 
be  UMd  as  evldenoe  In  any  criminal  prooeedUiff 
against  suob  witness  In  any  oourtof  Jusiioe:  Pre- 
tMderf,  howerer.  That  no  official  paper  or  record, 
produced  by  suob  witness  on  such  ezamioatloo. 
shall  be  held  or  taken  to  be  Included  within  tbe 
privilege  of  said  evldenoe  so  to  protect  surb  wlt> 
nras  from  a>iy  orimlnHl  proceeding  as  aforesaid; 
and  no  witness  sball  bereaf  ter  be  allowed  to  refuse 
to  testify  to  any  fact,  or  to  produce  any  paper 
toucblng  wbloh  be  shall  he  ezamlned  by  either 
House  of  Congresa  or  any  committee  of  eltber 
House,  for  tbe  reason  tbat  his  testimony  toucblng 
sucb  fact  or  the  production  of  sucb  paper,  may 
tend  to  disgrace  blm  or  otherwise  render  him  In- 
famous: Pi  otidei.  That  nothing  In  this  act  shall  be 
construed  to  exempt  any  witness  from  prosecution 
and  punlshmeat  for  perjury  eommitced  by  blm  In 
tedtdying  aa  aforssals.** 
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Tiev  tbat  10%  and  108  are  so  iosepanbly 
connected  tbat  It  can  be  reasoDablj  coocladea 
that  if  %  108  vere  not  snstainable,  §  103 
would  toerefore  be  Invalid.  In  otber  words, 
we  do  not  think  that  there  Ii  ground  for  the 
belief  tbat  Cooereas  woold  not  hare  enacted 
g  102,  If  it  bad  been  tuppmed  that  a  particular 
class  of  witnesses,  to  whicb  petitioner  did  not 
bdonf ,  If  they  refused  to  answer  hj  reason  of 
constitnllonal  privilege,  could  not  M  deprived 
of  tbat  privil^  by  1 10& 
607]  *Uylog  i  103  out  of  view,  we  are  of 
opinion  tbat  103  and  104  were  Intended,  in 
the  lanniaseof  thetitleof  theoriglQalactof  Jan* 
uary  3C  lw7,  "more  effectually  to  enforce  the 
attoidanoe  of  witnesses,  on  the  summons  of 
^Uier  House  of  Congress,  and  to  compel  tbem 
to  discover  testimony."  To  secure  this  result 
it  was  provided  that  when  a  person  summoned 
as  a  witness  by  either  House  to  give  testimony 
or  produce  papers,  upon  any  matter  onder  In- 
quiry before  either  House,  or  any  committee 
of  either  House,  wilfully  fails  to  appear,  or, 
appearing,  refuses  to  answer  "any  question  per- 
tuent  to  the  quntion  under  Inquiry he  shall 
be  deemed  emlty  of  a  misdemeanor  and  pilb- 
isbed  acconiinglj.  And  it  was  also  provided 
that  when,  under  sucb  circumstances,  the  facts 
are  reported  to  either  House,  the  President  of 
the  Senate  or  the  Speaker  of  the  House,  as  the 
case  maf  be,  shall  certify  the  fact  under  the 
seal  of  the  Senate  or  House  to  the  district  at- 
torney for  the  District  of  Colnmbim,  that  the 
matter  may  be  brought  before  the  grand  jury 
for  their  action. 

It  is  true  tbat  the  reference  is  to  "any*  mat- 
ter under  inqulrr,  and  so  on,  and  it  is  suggested 
that  Ibis  Is  fatally  defective  because  too  broad 
and  unlimited  in  Its  extent:  but  nothing  is  bet- 
ter settled  than  tbat  statutes  should  receive  a 
sensible  construction,  such  as  will  effectuate 
the  legislative  intention,  and,  If  possible,  so  as  to 
avoid  an  unjust  or  an  absurd  conclusion  (£au 
Oto  Bew  V.  United  StaUs,  144  D.  8.  47,  60  [86: 
840,  845]),  and  we  think  tbat  the  word  "any," 
■s  used  in  these  sections,  refers  to  matters 
within  the  jurisdiction  of  the  two  Houses  of 
Gongref^s,  before  them  for  consideration  and 
proper  for  their  action;  to  questions  pertinent 
thereto;  and  to  facts  or  papers  bearing  thereon. 
When  the  facts  are  reported  to  the  particular 
House,  the  question  or  questions  may  un- 
doubtedly be  withdrawn  or  modified,  or  the 
presiding  officer  directed  not  to  certify;  but  if 
sucb  a  oratingency  occurs,  or  if  no  report  Is 
made  or  certificate  Issued,  that  would  be  mat- 
ter of  defease,  and  the  facts  of  report  and  cer- 
tificate need  not  be  set  out  In  an  indictment 
under  the  statute.  In  this  case  we  must  as- 
sume that  there  was  such  report  and  certificate, 
and  indeed  we  do  not  understand  this  to  be 
controverted,  as  it  could  not  well  be  in  view  of 
668]  *the  Senate  proceedings  as  disclosed  by 
Us  journal  and  otherwise.  Senate  Journal,  68d 
Cong.  3d  Sees,  pi  388;  Senate  Rep.  No.  477, 63d 
Cong.  3d  Sess.  p.  388;  Rec.  63d  Cong.  2d 
Sess.  p.  6148. 

Under  the  Constitution  the  Senate  of  the 
United  States  has  the  power  to  tcy  impeach- 
ments; to  judge  of  the  elections,  retams,  and 
qualifications  of  its  own  members;  to  deter- 
mine the  rules  of  its  proceedings,  puoldi  its 
members  for  disorderly  behavior,  ud,  with 


the  concurrence  of  two  thirds,  expel  a  mem- 
ber; and  It  necessarily  possesses  tM  talierent 
power  of  self-protecUon. 

According  to  the  preamble  and  resoluUons. 
the  Integrity  and  purity  of  the  members  of  the 
Senate  bad  been  questioned  in  a  manner  calcu- 
lated to  destroy  public  confidence  In  the  body, 
and  in  such  respects  as  might  subject  memben 
to  censure  or  expulsion.  The  Senate,  bgr  tha 
action  taken,  sij^ifyiag  Its  Judgment  that  It 
was  called  upon  to  Tinolcate  Itself  from  asper- 
sion and  to  deal  with  sucb  of  Its  members  as 
might  have  been  guilty  of  misbehavior  and 
brought  reproach  upon  it,  obviously  had  ju- 
risdiction of  the  subject-maUer  of  tbe  ioquny 
it  directed  and  power  to  compel  tbe  attoidanot 
of  witnesses,  and  to  require  them  to  answer 
any  question  pertinent  thereto.  And  tbe  pur- 
suit of  such  inouiiy  by  the  questions  pro* 
pounded  In  this  instance  was  not,  In  our  judg- 
ment, in  violation  of  the  security  against  ua- 
reasonable  searches  and  seizures  protected  by 
tbe  4th  Amendment. 

In  Kiibourn  v.  T^mpsm,  108  U.  8. 188  [M: 
8861,  among  otber  important  rulings,  it  was 
held  that  Uiere  existed  no  general  power  la 
Congress,  or  in  either  House,  to  make  inquiry 
Into  tbe  private  affairs  of  a  citizen;  tbat  neither 
House  could,  on  the  allegation  that  an  Insol- 
vent debtor  of  tbe  United  States  wasioteiested 
in  a  private  business  partnership,  investigate 
tbe  affairs  of  that  pHtnerahip,  as  a  mere  mat- 
ter of  private  concern;  and  that  consequently 
there  was  no  authority  in  either  House  to  com- 
pel a  witness  to  testify  on  the  subject.  Tbe 
caae  at  bar  Is  wholly  different  Specific 
charges  publicly  made  against  senaton  bad 
been  brought  to  the  attention  of  the  Senate, 
and  tbe  Senate  bad  determined  tbat  invealiga* 
tion  was  necessaiy.  Tbe  subject-matter  as  af- 
fecting tbe  Senate  *was  within  the  juris-[669 
dictionof  theSenate.  Tbequestionswerenotln- 
trusioDS  Into  the  affairs  of  the  citizen;  they  did 
not  seek  to  ascertain  any  facts  as  to  tbe  con- 
duct, methods,  extent,  or  details  of  tbe  bori- 
ness  of  the  firm  Id  qneatfoo,  but  only  whether 
that  firm,  confessedly  engaged  in  buying  and 
selling  stocks,  and  tbe  partunilar  stock  named, 
was  employed  by  any  senator  to  buy  or  sell 
for  him  any  of  that  stock,  whose  market  price 
might  be  affected  by  tbe  Senate's  action.  We 
cannot  regard  these  questions  as  amounting  to 
an  unreasonable  search  into  the  private  affairs 
of  tbe  witness  simply  because  be  may  have 
been  lo  some  degree  connected  with  tbe  alleged 
transactions,  and  as  investigations  of  this  sort 
are  within  the  power  of  either  of  tbe  two 
Houses  they  cannot  be^feated  on  purely  sen* 
timental  grounds.  . 

Tbe  questions  were  undoubtedly  pertinent  to 
tfaesubject-matteroftbeinquirr.  The  resolu- 
tions directed  tbe  committee  to  inquire  "wheth- 
er any  senator  has  been.  OT  is,  speotlating 
in  what  are  known  is  sugar  stocks  during  tlia 
consideration  of  the  tarili  bill  now  before  tbe 
Senate."  What  the  Senate  might  or  might  not 
do  upon  tbe  facta  when  ascertained,  we  cannot 
say.  nor  are  we  called  npon  to  inquire  whetb« 
such  ventures  might  be  defennble.  as  eon* 
tended  in  argument,  but  it  is  plain  tbat  oega- 
tlve  answers  would  have  cleared  that  body  o( 
what  tbe  Senate  regarded  as  offensive  imputa- 
tions, while  affirmative  answaia  ni^l  luvt 
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led  to  further  action  oo  the  part  of  the  Senate 
-wtthln  ita  coaathutloDal  powera. 

Nor  will  it  do  to  bold  that  the  Senate  bad  no 
iurlsdiction  to  pursue  tbe  particular  Inquiry 
Decause  the  preamble  and  reBolutions  dfd  not 
specify  that  tbe  proceedings  were  taken  for  tbe 
purpose  of  censure  or  expulsion.  If  certain 
facta  -were  disclosed  t^the  inrestigation.  Tbe 
matter  vaa  within  the  range  of  the  oonstltn- 
tiooal  powers  of  the  Senate.  Tlie  lesolations 
adequately  Indicated  that  the  traosactloDS  re- 
ferred to  were  deemed      the  Senate  repre- 
bensfble  and  deserring  of  condemnation  and 
pQDlsbment.   The  right  to  expel  extends  to  all 
cases  where  the  ofFense  is  such  as  in  the  ludg- 
nent  of  tbe  Senate  ta  Inconristent  wltli  tbe 
ATOJtmst  and  du^  of  a  *niember.  1  Stoir, 
Const,  g  888.   Reference  is  there  made  to  the 
case  ofWilliam  Blount,  who  was  expelled  from 
^  Senate  in  July,  1707,for  "a  high  misdemean- 
«r  entirely  Inconsistent  with  bis  public  trust  and 
dvty  as  a  senator."    The  offense  charged 
•gunst  Um,  said  Mr.  Justice  Story,  was  an  at- 
tempt to  seduce  an  American  agent  among  the 
Indians  from  his  duty,  and  to  alienate  tbe  af- 
fections  and  confidence  of  the  Indians  from  tbe 
public  authorities  of  the  United  States,  and  a 
negotiation  for  services  In  behalf  of  the  British 
govemment  among  tbe  Indians.   It  was  not  a 
statutable  offense  nor  was  It  committed  in  bis 
olDdal  character,  nor  was  it  committed  during 
the  sesdfw  of  OongicM,  nor  at  the  seat  of  goT- 
eroment. 

Commenting  on  this  ease,  Mr.  Sergeant  says 
Id  bis  work  on  GonBtitutional  Law,  3d 
p.  iOH:  "In  the  resolution,  tbe  Senate  de- 
dared  blm  guilty  of  a  high  misdemeanor, 
though  no  presentment  or  indictment  bad  been 
found  against  him.  and  no  prosecution  at  law 
was  ever  commenced  apon  the  case.  And  It 
seems  no  law  existed  to  authorize  such  prose- 
cution." 

The  two  Houses  of  Congress  have  several 
times  acted  upon  this  rule  of  law,  and  tbe 
cases  may  be  lound,  together  with  debates  on 
tbe  general  anbject,  in  both  Honses.  of  great 
value.  In  Bmito's  Digest  of  Decisions  and 
Precedents,  Senate  Doc.  No.  278,  08d  Cong. 
2d  Sesa.  The  reasons  for  maintaining  tbe  right 
inviolate  are  eloquently  presented  in  tbe  report 
of  tbe  committee  In  the  case  of  John  Smith, 
accused  in  1807  of  participating  in  tbe  im- 

Suted  treason  of  Aaron  Burr.  1  Halt.  Am.  L. 
.  489;  Smith,  Dig.  p.  33. 
We  cannot  assume  on  this  record  that  the 
action  of  the  Senate  was  without  a  legitimate 
object,  and  so  encroach  upon  tbe  province  of 
that  body.  Indeed,  we  think  it  afflrmalively 
sppeais  that  tbe  Senate  was  acting  within  its 
ngbt,  and  it  was  certainly  not  neceaanry  that 
the  resolutions  should  declare  in  advance  what 
tbe  Senate  meditated  doing  when  the  investi- 
gation was  concluded. 

Doubtless  ceruin  general  principles  an- 
noanced  in  Runkle  v.  United  8tate»,  \2i  U.  S. 
555  [80: 1170],  cited  by  petitioner's  counsel  as 
conclusive,  were  correcuy  set  forth,  but  that 
esse  bss  not  been  approved  in  subsequent  de 
67  IJdBlQns  on  the  same  *sub ject,  and  the  pre- 
nmptioos  in  favor  of  oflSdal  action  have  been 
hdd  to  preclude  collateral  attack  on  the  sen- 
tences of  couria-martial,  though  courts  of  spe- 
dal  snd  limited  jurisdiction.  United  Stata  v. 
1NU.& 


Ftetehar,  148  U.S.  81  [87;  3781;  Smim  v.  United 
SCatet,  165  C.  8.  668  [ante, 

Counsel  contend  with  irraat  ability  that  the 
law  under  consideration  is  necessarily  aubject 
to  being  impaled  on  one  or  tbe  other  of  two 
horns  of  a  dilemma,  either  Inflicting  a  fatal 
wound.  Tbe  one  alternative  Is  that  tbe  law 
delegates  to  the  District  of  Columbia  criminal 
court  tbe  exxstnsive  joriadictlon  and  power  to 
punish  aa  contempt  the  acts  denounced,  and 
thus  deprives  tbe  Houses  of  Congress  of  their 
constitutional  functions  in  tlw  particular  class 
of  cases.  Tbe  other  alternative  la  that  If  tbe 
law  should  be  Interpreted  aa  leaving  in  the 
Houses  the  power  to  punish  such  acts,  and 
vesting  In  addition  jurisdiction  in  the  District 
criminal  court  to  punish  the  same  ai^  as  mis- 
demeanors, then  the  law  is  invalid  because 
subjecting  recalcitrant  witnesses  to  be  twice 
put  in  jeopardy  for  tbe  same  offense  contrary 
to  the  otfa  Amendment. 

The  refusal  to  answer  pertinent  questions  in 
a  matter  of  inquiry  within  the  jurisdiction  of 
the  Senate,  of  course,  constitutes  a  contempt 
of  that  body,  and  by  the  statute  this  Is  also 
made  an  offense  against  tbe  United  States. 

Tbe  history  of  congresslonat  investlgationa 
demonstrates  tbe  difficulties  under  which  tbe 
two  Houses  have  labored,  respectively,  in  com- 
pelling nnwilltng  witnesses  to  disclose  facts 
deemed  essential  to  taking  definitive  action, 
and  we  quite  agree  with  Cnlef  Jostloe  Alvey, 
delivering  the  opinion  of  tbe  court  of  appeafa. 
"that  Congress  possessed  the  constitutional 
power  to  enact  a  statute  to  enforce  tbe  attend- 
ance of  witnesses  and  to  compel  them  to  make 
disclosure  of  evidence  to  enable  the  respective 
bodies  to  discbarge  their  legitimate  functions;** 
and  that  it  was  to  effect  this  that  the  act  of 
1857  vraa  {nssed.  It  was  an  act  necessary  and 
proper  for  carrying  Into  execution  the  powers 
vested  In  Congress  and  In  each  House  thereof. 
We  grant  that  Congress  could  not  devest  Itself, 
or  either  of  its  Houses,  of  the  ^essential 
and  inherent  power  to  punish  for  contempt.  In 
cases  to  which  tbe  power  of  either  House  prop- 
erly extended;  but.  because  Congress.by  tbe  act 
of  1857,  sought  to  aid  each  of  tbe  Houses  in 
the  discharge  of  Its  constitutional  functions,  It 
does  not  follow  that  any  delegation  of  tbe 
power  In  each  to  punish  for  contempt  was  in- 
volved; and  tbe  statute  Is  not  open  to  objection 
on  that  account. 

Nevertheless,  although  tbe  power  to  punlafa 
for  contempt  still  reioains  in  each  House,  we 
must  decline  to  decide  that  this  law  Is  Invalid 
because  it  provides  that  contumacy  in  a  wit- 
ness called  to  testify  in  a  matter  property 
under  consideration  by  either  House,  and  de- 
liberately refusing  to  answer  questions  perti- 
nent thereto,  shall  be  a  misdemeanor  against 
the  United  States,  who  are  interested  that  tbe 
Hutbority  of  neither  of  their  departments,  nor 
of  any  branch  thereof,  ahdl  be  defied  and  set 
at  naught.  It  Is  improbable  that  In  any  case 
cumulative  penalties  would  be  imposed, 
whether  by  way  of  punishment  merely,  or  of 
eliciting  the  answers  desired,  but  It  la  quite 
clear  that  the  contumacious  witness  is  not  sub- 
jected to  jeopardy  twice  for  the  same  offense, 
since  tbe  same  act  may  be  an  offense  against 
one  jurisdiction  and  also  an  offense  against  an- 
other; and  Indictable  atatutoiy  offenses  may  be 
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BaDlsbed  M  raeta,  wbDe  tbe  offenders  may 
kewisA  be  lul^tod  to  puDlabment  for  tbe 
same  acu  aa  coDtempts,  tbe  two  being  divtno 
intuiiu  and  capable  of  ataodlDg  together. 
Oentral  Eoutton't  Ca$e,  8  Opa.  Atty.  Qtn. 
656  (Attorner  Oeoeral  Butler);  Bex  t.  Lord 
OutMon,  3  Straoge,  1107;  Crou  t.  North  Car- 
Mna,  188  U.  8.  181  [88:  2871:  Re  DOt,  158 
n.  S.  664  [89:  1098];  Mate  T.  Woo^n,  S  Ired. 
L.  199  [43  Am.  Dec.  161];  Tntet  t.  Lanting, 
9  Jobna.  896  [6  Am.  Dec.  290]i  SlaU  Will- 
iam*, 8  Speera,  L.  26;  FoeUr  v.  Com.  8  Watts 
AS.  77. 

Id  our  opioion  tbe  law  Is  not  opeo  to  conatl- 
tutiooal  (Ejection,  and  the  record  does  Dot  ex- 
blblt  A  case  In  wblcb,  oo  to;  ground,  tl  cao  be 
beld  tbat  the  aupreme  court  of  tbe  District, 
dttlDg  as  a  crimioal  court,  bid  no  jurisdiction 
to  render  judgmeot. 

Writ  denied. 

Mr.  Jostlce  HsriM  ooncaned  In  ttie  n- 
sulL 


678]  HATOR  AND  CITT  COUNCIL  OF 
BALTIMORB,  AppU., 

e. 

BALTIMOR£  TRUST  ft  GUARANTEE 
COMPANY.  Trustee. 

(See  8.  G  Beporter*a  ed.  878-88(k> 

Bight  etreet  railwajt  eompanp  U>  tay  traeke 
in  ^reete  —  rvttrietion  —  eompentation  fir 
taking  up  traeka— right  to  ute  itreet 

h  Tbe  liirbC  of  a  stnet-railwRr  oompaor  noder 
aa  ordlDBDM  sraotiDg  pennlHtoo  to  lar  tracks 
in  atreeia  to  subjeet  to  feaaoaable  reruiauons  br 
aubaequent  ordioaDoes  as  to  the  uae  of  atreets. 

&  An  ordloaace  restilotlov  a  atreet-rallwar  oora- 
pany  to  a  alnirte  track  for  1.100  feet  Id  a  narrow 
and  buir  tbOTOusbfaie  ia  not  an  uareaaonable 
reetrtction  of  Its  rlahts.  or  a  material  modlBea- 
tloD  of  a  prior  ordloanoe  sraDtlDa  tbe  oonpanr 
permtaaloD  to  lar  double  traoks  In  tbe  streets  for 
manr  mttea. 

&  Vkllnre  to  provMa  anj  oompenaatlon  to  a 
■treebfldlwv  eompanr  for  taklnir  op  one  tiaek 
fti  a  street  hi  whicb  It  has  laid  double  traoks  does 
not  make  the  ordloanoe  nnreasoiiable,  If  tbe 
double  trHOlw  vera  laid,  except  for  a  few  bun- 
ftvd  feot,  after  notioe  f rosa  the  marur  and  tbeoitr 
tfMvttat  that  then  wara  objectloaa  to  the  double 
traoka,  aed  tkat  aa  ordfaiance  waato  be  Intro- 
duced to  limit  the  road  at  tbat  plaoe  toaalDgle 
traok. 

L  A  atreet-ranway  oompanr  wbloh  bas  relafd  its 
track  under  direction  of  the  dtjr  cooiailsBioner. 
aa  required  br  the  provtsions  of  an  ordinance 
revoklDK  Its  original  license  for  two  tracks,  but 
provMloK  tbat  It  mar  replace  a  single  ttack  If  it 
temovea  lU  double  tracks  wltblD  tweotj  dara, 
doe*  not  loae  i  he  rlvfat  to  oaa  the  street  without  a 
further  ordlnanoe,  attbousb  It  did  not  eomplr 
wltb  the  ordlnanoe  In  tweoty  daya  but  contested 
Us  validity  by  Utlgattoo,  wben  It  bad  an  under- 
standlng  witli  the  oltj  authorities  that  tbe  llml- 

NoTB.-0)iutnietfenef  gnmto  lo  eorporatfons:  eor- 
poraiio»»  have  only  pawn grttrUed  orthatt  neeemirv 
to  0*1  try  fnto  <#ect  poweri  granted;  and  eon  a«f  only 
4k  tAe  mods  prescribed  btftAslowcraatino.— see  note* 
to  Charlaa  Blver  Bridge  Wamsi  BrMge.  ITt. 
and  Beatr  t>  KdowIw,  Ti  9SM. 
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tatton  of  tfane  would  not  l>e  eofbroed  tatac  th* 
time  neoeaaary  to  set  an  adjodkadOMk 

[No.  809.] 

Arptui  Morek  U,  a,  1S97.   JUmAW  AaHl 

te.im. 

APPEAL  from  a  decree  of  tbe  Clrcoft  Court 
of  the  United  Statea  for  tbe  District  of 
Maryland  bolding  a  certain  ordlnaoce  to  be  » 
contract  and  enjoining  tbe  city  autboritlea  ol 
Baltimore  from  tearing  up  or  Interferiog  with 
the  railroad  track  laid  dowo  by  the  Lake  Rol- 
and Elevated  Railroad  Company  on  Lexington 
street  in  that  city.  In  an  action  orougbt  by  tbe 
Baltimore  Trust  h  Guarantee  Company,  tnis- 
tee  and  mortgagee,  in  a  mortgage  execaiad  hj 
tbe  Lake  Roland  Oompuy  agwDat  tbe  major 
and  city  council  of  Bajtlmm.  Rnenad,  asd 
cause  remanded  for  furtberprooeediagt. 
See  aame  case  below,  64  SwL  Rep.  lot. 

Statement  by  Mr.  Justice  Peekhamt 
Tbe  appellee,  being  tbe  plaintiff  below. - 
brought  this  action  in  the  circuit  court  of  tb« 
Uoited  Statea  for  tbe  district  of  Maryland  for 
tbe  purpose  of  enjolnloe  tbe  city  autboritlea 
from  teerlog  up  or  interfering  with  tbe  rail- 
road track  laid  dowo  by  tbe  Lake  Roland  Ele- 
vated Railroail  Company  oo  Lexington  street, 
in  tbe  city  of  Baltimore.  The  bHl  and  tbe 
answer  were  duly  filed  in  April,  lt$98,  and  the 
following  are  aubstantiaiiy  tbe  facta  npoD 
which  tlw  case  was  beard  aAd  delormined  1^ 
tbe  court  below: 

The  plaintiff  sued  as  trustee  and  mortgigee 
named  In  a  mortgage  executed  by  tbe  Lake 
Roland  Company  to  secure  tbe  payment  of 
certain  bonds  Issued  and  to  be  issued  by  the 
company  for  tbe  purpose  of  raising  foods  to 
cooatruct  its  road.  Tlie  mortgage  was  upon 
a1)  the  property  of  tbe  compaoy.  its  lailraad 
plant,  tracks,  eto.,  and  was  executed  od  tbelM 
day  of  September  in  tbe  year  1899.  Tbe 
amount  of  tbe  bonds  wblcb  tbe  mortgage  so 
secured  was  $1,000,000  the  principal  payable 
on  the  1st  of  September  in  tbe  year  1948. 
It  waa  on  the  ground  that  the  propoeed  actft», 
hereafter  menitoned,  on  the  part  of  tbe  dty 
authorities  would  result  in  a  most  material  im- 
pairment of  the  security  of  tbe  mortgage  thai 
Ibis  suit  waa  brought  by  the  trustee  and  mort- 
gagee for  the  purpoae  of  reatxalotng  aooh  ae- 
tion. 

Tbe  Lake  Roland  Company  was  tbe  reeult  of 
a  consolidatioD  *of  two  railway  compa-[674l 
oies,oneof  wbieb.ealled  the  North  Avenue  Bail- 
way  Company  of  Baltimore  City,  bad  tbe  fran- 
chise to  construct  and  operate  a  passenger  rail- 
way Id  tbe  city  of  Baltimore,  the  whole  line  of 
which  road  waa  to  be  located  In  that  oily. 
Tbe  Lake  Roland  Compauv  succeeded  to  Ml 
the  rights  acquired  by  tbe  North  Aveuoe  Bail- 
way  Oompauy.  The  legislature  of  Marrlaud. 
by  tbe  act.  chapter  870  of  tbe  Laws  of  1890^ 
among  other  tblsn  enacted  tbat  "the  mayor 
and  city  council  of  Baltimore  shall  have  the 
power  to  regulate  tbe  uae  of  tbe  streets,  lanes, 
and  alleys  in  said  dty  1^  railway  or  other 
tracks."  etc.  Oo  the  8th  of  April.  1881,  the 
common  council  of  Baltimore  passed  what  la 
termed  ordloanee  No.  88. 19  which  it  aathoi^ 
iaed  the  North  Avenoe  Biolwi^  Compaoy  of 
i  Baltimore  Gltj,  in  oounecUon  with  Ua  tn^ 
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In  otiier  streets  neDttoDed  in  the  onJloance, 
"to  lay  dowD  aod  construct  double  Iron  raU- 
way  tracks  for  the  purposes  of  its  business, 
on  Lexington  street  wesiwardly  to 
Cbartes  street  from  North  street."  This  is  a 
diataace  of  about  14OO  feet    The  right  was 
also  giTen  to  the  company  to  operate  its  road 
by  efectridty  supplied  from  overhead  wires, 
and  tbe  tracfes.wircs,  and  poles  were  to  be  laid 
«.nd  constructed  under  tbe  supervision  and  di- 
rection of  the  city  commlfiBioner.  Various 
ottaer  conditions  and  resulatlons  were  coo- 
talDed  in  the  ordinance,  all  of  which  the  rail- 
road company  accepted.   As  a  portion  of  the 
■oad  to  be  constructed  consisted  of  an  elevated 
road,  it  became  necessary  to  obtain  the  sanc- 
tion of  the  legislature  before  the  company  un- 
dertook the  execution  of  tbe  work.  Accord- 
ingly chapter  113  of  the  Laws  of  1892  waa 
puara,  the  Ist  section  of  which  ratified  and 
confirmed  ordinance  No,  28,  with  "tbe  same 
effect  as  if  the  mayor  and  city  council  of  Bal- 
timore, at  the  time'  nf  the  passage  of  said  ordi- 
nance, bad  hesa  fully  authorized  by  the  eeo- 
eral  assembly  to  pass  aaid  ordinance,  and  to 
grant  each  and  all  of  the  powers  and  privileges 
therein  contained;  tbe  said  mayor  and  city 
council  to  have  the  same  power  and  control 
hereafter  in  reference  to  the  enforcement, 
amendment,  or  repeal  of  said  ordinance  as  it 
has,  or  would  have,  in  respect  to  any  ordinance 
paued  nnder  its  general  power." 
Subaequently  to  the  ptissnfre  of  this  act  of 
'  675]        the  Lake  *Roland  Company,  in  the 
summer  and  fall  of  1893,  commenced  to  lay  its 
tracks  In  the  dty  and  to  build  a  portion  of  its 
elevated  road.   Prior  to  the  laying  down  of 
any  tracks  on  Lexington  street,  between  North 
and  Calvert  streets,  ibe  latter  being  a  stn-et 
which  crosses  Lexington  street  between  North 
and  Charles  street  at  a  ditttance  of  between  800 
and  400  feet  west  from  North  street,  it  became 
known  to  tbe  railroad  company  that  the  mayor 
and  some  of  the  city  authorities  were  opposed 
to  the  laying  of  double  tracks  In  that  street  be- 
tween those  points.   This  was  a  short  time 
prior  to  the  7ih  day  of  November,  1892.  On 
Uiat  dav  the  mavor  wrote  a  letter  to  the  presi- 
dent 01  the  railway  company,  in  which  he 
•tilted  that  he  bad  noticed  the  company  had 
commenced  laying  double  trackson  Lexington 
street,  between  North  and  Calvert  streets,  and 
that  the  public  Interest  In  his  judgment  re- 
quired that  no  more  than  a  single  track  should 
be  laid  on  Lexington  street  at  that  point,  and 
that  the  law  officers  of  the  city  bad  informed 
him  that  it  was  competent  for  tbe  city  council 
to  protafhit  tbe  laylne  of  double  tracks  there, 
'nie  mayor  also  stated  that  ^t  the  next  session 
of  the  council  an  ordinance  would  be  intro- 
duced prohibiting  the  company  from  laying 
double  tracks  on  the  portion  of  Lexington 
street  above  described.   He  ended  by  saying: 
"I  write  you  this  to  prevent  you  from  poing 
to  the  unnecessary  expense  of 'laying  a  system 
of  donble  tracks  and  afterwards  being  required 
to  remove  them."   On  the  same  day  tbe  presi- 
dent of  the  nilrud  company  received  from 
the  city  solicitor  a  notice  that  ne  was,  at  tbe  re- 
quest  of  tbe  mayor,  preparing  an  ordinance  to 
prohibit  tbe  raflroaa  comi>any  from  laying 
more  than  a  single  track  on  Lexington  streeC 
between  North  and  (Mvert,  and  he  offered  to 
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permit  tbe  president  of  the  railroad  company 
to  see  the  proposed  ordinance  before  it  was 
sent  to  tbe  council.  It  is  stated,  however,  on 
tbe  part  of  the  railroad  company,  that  at  no 
time  prior  to  the  l2th  day  of  November,  1692. 
two  days  prk>r  to  the  passage  of  the  ordinance 
hereafter  spoken  of,  was  there  any  intimation 
given  to  tbe  ofBcers  of  tbe  company  that  tliere 
was  any  opposition  to  tbe  laying  of  tbe  compa- 
ny's double  tracks  on  Lexington  street,  between 
*Ca]vert  and  Charles  streets,  which  was  [070 
a  distance  of  between  700  and  800  feet  imme- 
diately west  of  Calvert  street,  and  a  portion  of 
Lexington  street,  between  Calvert  and  North 
streets,  was  immediately  east  from  Calvert 
street.  It  Is  asserted  on  the  part  of  tbe  com- 
pany that  it  laid  tbe  double  tracks  on  Lexing- 
ton street,  between  Calvert  and  Charles  streets, 
without  opposition  on  the  part  of  anyone'  so 
Ur  as  it  knew,  hat  It  admfta  thatU  dicl  lay  the 
double  tracks  between  North  and  Calvert 
streets,  notwithstanding  the  receipt  of  tbe  let- 
ters mentioned  aod  In  spite  of  tbe  known  op> 
position  of  tbe  mayor.  Thia  work  was  done, 
between  North  and  Calvert  streets,  during  the 
night  and  on  election  day,  so  that  before  the 
14tb  of  November.  1892.  the  work  of  laying 
the  double  tracks  on  Lexington  street  had  beeo 
Bubstaniially  completed  the  whole  distance  be- 
tween North  and  Charles  streets.  Tbe  com- 
mon council  of  tbe  city  met  on  tbe  day  last 
named,  and  passed  "An  Ordinance  to  Itegu- 
late  the  Use  of  Lexington  Street  between  North 
Street  and  Charles  Street  by  Railway  Tracks, 
and  to  Prohibit  tbe  Laying  or  Maintaining  or 
U^lng  by  North  AveDue  Railway  Company,  or 
Any  Other  F^rsonorCorporatlon,of  More  than 
a  Single  Iron  Railway  Track  upon  Said  Portion 
of  Ijexingloo  Street^'  The  1st  section  of  this 
ordinance  reads  as  follows: 

"Sec  1.  Be  it  emeted  and  ordained  by  the 
mayor  and  e>ty  eouncU  of  Baltimore,  That  tbe 
Ist  section  of  ordinance  No.  28,  approved  April 
8.  1891,  so  ftir  as  the  same  authorized  and 
empowered  the  North  Avenue  Railway  Com- 
pany to  lay  donble  Iron  railway  tracks  upon 
the  portion  of  Enst  Lexington  street  between 
North  street  and  Charles  street,  be,  and  hereby 
is,  repealed,  and  that  tbe  authority  and  license 
given  to  said  North  Avenue  Railway  Company 
by  said  1st  section  of  said  ordinance  to  lay 
such  double  Iron  railway  tracks,  be.  and  hereby 
Is.  revoked.** 

(It  will  he  observed  that  this  ordinance. 
Instead  of  confining  the  single  track  to  that 
portion  only  of  Lexington  street  lying  between 
North  and  Tofrert  streets,  as  spoken  of  by  the 
mayor.  Included  the  whole  of  Lexington  street 
between  North  and  Oharteg  streets.) 

*The  2d  section  of  the  same  ordInance[077 

1)robibiied  any  person  or  corporation  from  lay- 
ngdown  railway  trackson  Liexington  street  ex- 
cept as  provided  in  the  succeeding  section  of  tbe 
ordinance,  and  directed  that  all  tracks  which 
bad  been  theretofore  placed  00  Lexington  street 
should  be  removed  by  tbe  persons  who  laid 
them,  within  ten  days  after  they  received  notlca 
to  tliat  effect  from  the  city  commissioner." 

The  8d  section  authorized  the  railroad  com- 
pany to  lay  down  and  maintain  one  track  and 
no  more  on  Lexington  street,  "upon  tbe  same 
terms  and  subject  to  tbe  same  provisions  and 
limiutiona  aa  were  provided  I7  the  dtj  o^d^ 
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ntnce  No.  28,  of  April  8,  IBDl.  In  mpect  to 
doabte  iron  railway  trucks  there  autliorized  to 
be  laid  on  said  portion  of  Lexiagtoo  street." 
Tlie  Sd  lection  contained  also  tbe  following 
proviso:  "Provided,  as  a  coodittoo  piecedeot  to 
tbe  rigbt  of  (be  Nortb  Avenue  Railway  Com- 
panv  to  eierctae  the  authority  or  license  in  this 
section  conferred  upon  it,  tbe  nid  Nortb  Ave- 
nne  Railway  Company  shall  wlthtn  twenty 
days  from  tbe  passage  of  this  ordinance,  at  its 
own  expense,  remove  the  wbole  or  such  por- 
tion of  the  double  Iron  railway  tracks  that  It 
has  caused  to  be  laid  on  said  portion  of  Lexing- 
ton street  as  tbe  dty  commissioner  shall  desig- 
nate, and  ihall  also,  as  Ita  own  expense,  nplaea 
the  pavement  on  the  aald  portion  of  Eaat  Lex- 
ington street  In  a  manner  satlsfactoty  to  the 
dhr  commissioner.'* 

After  tbe  passage  of  this  ordinance  and 
before  the  expiration  of  the  twenty  days  men- 
tioned In  tbe  proviso  to  tbe  Sd  secttoo,  tbe 
railroad  company,  not  admitting  the  right  of 
the  city  to  pass  snch  ordinance  or  to  compel 
tbe  company  to  take  up  one  of  its  tracks,  and 
yet  being  embarrassed  by  tbe  proviso  as  to  tbe 
necessity  of  taking  up  the  tracks  within  twenty 
days,  came  to  an  understanding  with  tbe 
city  aulborities  that,  as  both  partleft  desired  a 
■peedy  determination  of  the  quesiloa  of  law,  a 
case  should  be  made  which  should  raise  that 
questiOD,  and  It  should  be  presented  to  the 
courts  for  tbeir  dedsloo,  and  that  In  tbe  mean- 
lime  tbe  provision  limiting  the  time  In  which  to 
take  up  the  track  would  not  be  enforced.  Ac- 
cordlnfiiy  a  bill  was  filed  In  the  city  court  of  Bal- 
678]timore  by  *tbe  railroad  company  rafsio); 
tbe  Question,  and  a  demurrer  on  the  part  of 
the  aty  was  served  and  a.decree  taken  against 
tbe  company  pro  forma  In  that  court.  An 
appeal  was  then  taken  by  tbe  company  to  the 
court  of  appeals  of  Maryland,  which  court 
after  full  arf^ument  of  tbe  question  dedded  the 
case  on  lis  merits,  and  affirmed  tbe  Judgment 
of  dismissal  directed  by  the  court  below.  LaJ^e 
Roland  Bier.  R.  Co.  v.  Baltimore,  TJ  Md.  852 
[20  L  R.  A.  126].  This  decision  was  rendered 
about  the  16tb  of  March.  1893. 

Thereafter  the  railroad  company  took,  up 
one  of  its  tracks  on  Lexington  street  and  located 
tbe  other  under  tbe  direction  of  tbe  dly  com- 
mlasiouer  and  proceeded  with  due  dilif;ence  to 
lay  down  a  single  track  on  Lexington  street 
and  to  restore  the  street  to  Its  proper  condition. 

While  eoKaged  In  tbla  work  and  on  tbe  1st 
of  April.  1898,  the  mayor  notified  tbe  company 
by  letter  that  be  was  advised  that  tbe  com- 

ny  had  do  authority  to  lay  its  track  on  the 
of  Lexington  street  between  North  and 
Charles  streets,  in  (be  absence  of  an  ordinance 
granting  such  a  privilege  from  the  mayor  and 
dly  council.  (Tbla  letter,  it  la  supposed,  was 
based  upon  the  proposition  that  tbe  company 
had  not  compUeil  with  the  condition  contained 
In  tbe  ordinance  of  November,  1892,  already 
mentioned.)  The  mayor  therefore  advised  tbe 
company  that,  In  tbe  opinion  of  tbe  city  law 
officera,  the  present  single  track  of  the  com- 
pany occupying  the  bed  of  the  street  was  a 
violation  of  law.  A  suggestion  was  made  by 
bim  that  an  application  for  an  ordinance  be  at 
once  n^ade  to  tbe  city  council,  and  that  there 
should  be  no  delay  in  tbe  matter,  as  tbe  public 
convenience  required  LexlngtoB  street  to  be 
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promptly  made  passable  1^  reparlng.  The 
prfeaideot  of  the  company  replied,  declining, 
under  tbe  drcumstancea,  to  ask  for  tbe  passage 
of  another  ordinance,  befMuse,  as  he  was 
advlaed  and  believed,  the  company  already  bad 
a  clear  riebt  to  lay  down  and  maintain  its 
tracks  <m  Lexington  street.  Hie  mayor,  on 
April  1898,  then  notified  the  company  that 
on  Wednesday,  April  12,  the  commlssfoner 
would  commence  to  take  up  tbe  tracks  on  Ijex- 
ington  street,  unless  in  tbe  meantime  tbe  rail- 
road companv  applied  to  the  dty  council, 
which  *woula  meet  on  April  10,  for  an[679 
ordioanoe  giTlng  It  tbe  right  to  keep  Its  track 
on  tbe  street 

Soon  afterwards,  and  on  tbe  IStb  of  Aptfl, 
1898,  this  suit  was  commenced.  In  the  Mil  it 
was  alleged  that  If  tbe  city  were  permitted  to 
take  up  tbe  tracks  it  would  be  impoedble  for 
tbe  cominnv  to  reach  its  terminus  at  the  cor- 
ner of  Charles  aud  Lexington  si  reels,  and  that 
as  the  entire  railway  system  of  the  company 
was  on  the  eve  of  completion  and  operation,  ft 
would  suffer  great  damage  bv  tbe  removal  of 
the  tracks;  the  plaintiff  aw>  claimed  that  ordi- 
nance No.  28.  having  been  accepted  and  acted 
upon  by  tbe  railroad  company,  there  was 
thereby  constituted  an  iirepc^ble  and  Invio- 
lable contract  between  tbe  munidpal  corpora* 
Uon  and  the  railroad  company,  the  terms  d 
wbidi  could  not  be  altered  or  impaired  with- 
out tbe  consent  of  both  partlea  to  the  contract 
and  that,  therefore,  the  subsequent  ordioanoe 
purporting  to  change  the  terms  of  tbe  original 
so  as  to  deprive  tbe  railroad  company  of  the 
right  to  reach  its  termlons  with  double  tracks 
was  in  contraveutinn  of  the  lOlh  section  of  the 
Ist  article  of  tbe  Constitution  of  tbe  United 
States,  which  prevents  legislation  which  impdn 
tbe  obligation  of  contracts,  and  for  that  reason 
the  subeeqtient  ordinance  was  void.  It  waa 
also  alleged  that  the  proposed  action  of  the  city 
authorities  was  not  only  invalid,  but  that  ft 
tended  dlreelly  to  Impair  tbe  valiu  of  Uie 
mortgage  security  held  by  tbe  plalotlft  trust 
company  as  trustee  for  the  bondbolden. 

On  the  other  side,  It  was  alleged  on  the  part 
of  the  common  council  that  the  original  ordi- 
nance  was  nothing  but  a  revocable  license,  and 
that  tbe  existence  of  double  tracks  in  that  por- 
tion of  Lexington  street  lying  between  Nortb 
and  Charles  streets  would  be  inconsistent  with 
the  reasonable  use  of  tbe  street  at  that  point  by 
the  public  and  1^  other  vehicles;  that  tbe 
street  was  ao  narrow  as  to  leave  jatt  suffldent 
room  between  tbe  curb  and  tbe  railroad  tracks 
for  ordinary  vehicles  to  pass,  and  that  tbose 
which  were  of  extra  width  could  not  meet  or 
pass  a  car  on  tbe  same  side  of  tbe  street;  that 
the  street  was  one  of  the  main  tboronsbfarea 
running  east  and  west  io  tbe  dty  of  BalUmora; 
that  at  certain  portions  oS  tbe  day  It  waa 
crowded  with  vehicles  of  all  descriptions,  and 
*tbat  to  permit  the  use  of  the  street  at  [680 
tbe  point  in  question  by  this  company,  with  Its 
electric  can  running  at  a  comparativelv  high 
rate  of  speed  and  with  double  tracks  laid  in  the 
street,  would  prevent  the  reasonable  use  of 
tbe  same  by  tbe  public,  and  would  be  danger- 
ous in  tbe  extreme  and  directly  tend  to  loss  of 
life  and  injury  to  property. 

Aa  to  tbe  matter  of  convenience  to  tbe  pub- 
lie  and  of  aecearity  to  tbe  oompuy,  ibe  latter 
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asserted  It  would,  in  fact,  accommodate  tbe 
public  more  to  bave  double  tracks  tban  a  single 
ooe,  wbtie  it  was  a  real  oecessltj  to  tbe  com- 
pany Id  order  tbat  it  migbt,  hy  giving  accom- 
XDodation  to  tbe  public,  impossible  with  a 
lingle  track,  successfully  compete  with  rival 
Toads  TUDDiug  through  adjacent  streets  for  a 
fair  share  of  patronage;  tbat  it  could  not  do  so. 
If  it  bad  but  a  single  track  tor  1,100  feet  on 
Lexington  street. 

Upon  these  facta  the  case  wu  heard  Id  the 
court  below,  and  tbat  conrtheld  that  ordinance 
No.  38,  upon  its  acceptance  by  tbe  railroad 
company,  became  a  contract  between  the  city 
uid  tbe  railroad  company,  which  could  not  tie 
■ubstantlally  modified  without  tbe  consent  of 
tMtb  parties,  and  tbat  tbe  subseqnentordlnance 
WM  a  vlolatioD  of  tbat  contract  and  therefore 
iDvalld.  and  a  Judgment  was  ordered  enjoioing 
the  dty  authorities  from  interfering  with  tbe 
nllTOftd  company  in  tbe  construction  and  main- 
tenance of  two  parallel  tracks  on  Lexington 
street,  and  from  Interfering  In  aoj  manner 
with  the  company  in  tbe  operation  of  its  elec- 
tric cars  over  and  upon  such  tracks,  provided 
tbe  two  tracks  are  laid  and  maintained  and  the 
cars  operated  In  conformity  with  the  provi- 
sions of  ordinance  No.  28,  and  In  conformity 
with  the  genera]  regulations  o'  tbe  mayor  and 
common  council  of  Baltimore  relating  to  tbe 
construction  and  operation  of  sucb  street  rail- 
ways, not  inconsistent  with  tbe  provisions  of 
oidioance  Ho.  93,  above  mentioned.  From 
this  decree.  Judge  Morris,  district  Judge  of 
Maryland,  dissented.  94  Fed.  Bep.  158.  An 
•ppnl  having  been  taken  by  the  dty  of  Balti- 
mbre,  the  case  Is  brought  here  for  review. 

Memra.  Thomu  O.  Hayes  and  Jhmat 
£relaiid  Elliott  for  appellant. 

Meura.  Francis  K.  Oaiw,  E.  J.  D. 
Cross,  John  B,  Semmea,  and  /ohn  If.  Steele, 
for  appellee. 

Mr.  Justice  Peckham  delivered  the  opin 
Ion  of  tbe  court: 

Tbe  discussion  on  tbe  argument  of  tbis  case 
took  quite  a  wide  range,  out  in  tbe  view  we 
take,  we  can  dispose  of  this  appeal  without  de- 
dding  whether  tbe  common  couodi  bad  or 
had  not  tbe  power  to  make  a  contract  for  tbe 
perpetual  use  of  its  streets  by  the  railroad  com- 
paoy,  upon  the  terms  and  conditions  which 
might  be  agreed  upon  between  tbe  common 
council  and  the  railroad  company,  and  which 
when  once  agreed  upon  should  not  be  there- 
after subject  to  repeal  or  material  alteration  by 
the  common  council.  It  Is  sufficient  for  the 
dedflion  of  this  case  to  hold  thai  tbe  direction 
to  lay  hot  one  track  through  Lexington  street, 
between  tbe  points  mentioned,  did  not  sub- 
stantially change  the  terms  of  tbe  contract,  and 
wss  no  more  than  tbe  exercise  by  the  city  of 
its  acknowledged  power  to  make  a  reasonable 
regulation  conceruing  tbe  use  of  that  street  by 
the  railroad  company,  and  tbat  the  original 
contract  (assuming  that  one  existed)  was  en- 
tered into  subject  to  tbe  right  of  tbe  dty  to 
adopt  soch  a  regulation. 

Chapter  870  of  the  act  of  1890,  referred  to  In 
the  foregoing  statement  of  fac's,  distinctly 
^Dted  to  tbe  mayor  and  dty  council  of  Bal- 
timore tbe  pQwer  to  regulate  the  use  of  the 
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streets  by  railway  companies.  In  the  absence 
of  any  such  positive  legislation,  we  think 
there  could  be  no  well-founded  doubt  of  tbis 
power,  and  that  any  contract  entered  Into  by 
the  city  with  a  railroad  company  would  be 
subject  to  its  exercise,  so  long  as  it  did  not  ma- 
terially modify  or  impair  the  rights  granted  by 
the  contract.  Indeed,  no  question  a  made  of 
tbe  existence  of  a  power  of  regulation  by  any 
party  to  this  suit.  It  was  not  denied  by  the 
court  below.  The  only  dispute  on  this  branch 
of  tbe  case  between  tbe  parties  is  In  regard  to 
tbe  question  whether  the  direction  to  lay  but 
a  single  track  on  Lexington  street,  between  tbe 
points  "mentioned,  is  or  is  not  areasooa-[082 
ble  regulation  of  the  use  of  that  street  to  which 
the  contract  was  subjected,  as  above  stated. 

We  are  not  now  concerned  with  tbe  question 
of  tbe  right  of  tbe  common  council  absolutely 
or  uDConditiooaUy  to  repeal  ordinance  No.  28, 
but  simply  as  to  whether  the  passage  of  the 
subsequent  ordinance  amounted  to  a  valid  reg- 
ulation of  tbe  use  of  the  street  by  tbe  railroad 
company.  We  think  that  the  later  ordinance, 
although  the  word  "repeal"  was  used  in  Its  Ist 
section,  was  in  substance  a  regulation  of  the 
use  of  the  street  which  tbe  dty  had  tbe  power 
to  enact.  The  effect  of  the  whole  ordinance 
was  simply  to  change  the  right  of  the  company 
to  operate  its  road  on  Lexington  street  for  1 .  lOO 
feet,  so  that  Instead  of  using  double  tracks  it 
should  bave  in  that  street  but  a  single  track. 

There  is  suflicieot  to  the  case  before  us  from 
which  it  may  be  seen  that  the  laying  down  of 
double  tracks  In  some  portion  of  the  street  in 
question  was  done  with  the  knowledge  that  it 
was  against  the  wishes  of  tbe  mayor  and  tbe 
city  authorities,  and  in  spite  of  the  notification 
by  them  to  tbe  company  that  immediate  meas- 
ures would  be  taken  to  bave  ordinance  No.  23 
so  altered  by  the  common  coundl  at  Its  first 
session  as  to  provide  for  the  laying  of  but  one 
track  instead  of  double  tracks  between  North 
and  Calvert  streets  on  Lexington  street.  Not- 
withstanding sucb  notice  the  company  pro- 
ceeded by  working  night  and  day  to  lay  down 
tbe  double  tracksTn  Lexington  street  between 
the  points  last  named.  In  lookiogat  the  ques- 
tion, therefore,  of  tbe  reasonableness  of  theor- 
dinance  wfaicb  made  no  provision  for  payment 
by  the  dty  of  tbe  expense  of  taking  up  one 
track  and  relocating  the  other  along  Lexington 
street,  but  which  on  the  contrary  provided  tbat 
it  should  be  done  at  the  expense  of  the  railroad 
compaoy,  it  is  proper  tbat  we  should  view  the 
case  as  if  the  proposed  regulation  had  been 
passed  before  tbe  company  bad  laid  any  track 
on  Lexington  street,  between  North  and  Oal- 
vert  streets,  and  before  it  bad  been  put  to  any 
expense  on  account  of  sucb  double  track.  We 
cannot  say  the  regulatioo  was  unreasonable 
simply  on  the  ground  tbat  it  did  not  provide 
for  paying  tbe  expense  of  taking  up  one  track 
already  Idd  In  the  street  between  Calvert  and 
'Charles  streets  (a  distance  of  afew  hun-[683 
dred  feet),  to  tbe  laying  of  which  tbe  city  had 
not,  at  the  time,  objected.  Having  nt  one  time 
granted  the  right  to  the  company  to  lay  double 
tracks  through  certain  named  streets  of  tbe  city 
of  Baltimore,  was  it  a  reasonable  regulation  of 
I  be  use  of  one  of  those  streets  to,  thereafterand 
before  tbe  completion  and  operation  of  the 
road  therein,  provide  that  but  a  single  track  In 
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that  itmt  should  be  used  ioBtead  of  ibedouble 
tracks  which  had  been  first  provided  for? 

UpOD  the  facta  already  set  forth  a  safficleot 
touiidatloD  wH  laid  for  the  exercise  nf  a  fair 
and  reasoDBble  l^^lative  discretion  In  deter- 
mining tbe  qnesUon  whether  the  portfoo  of  the 
street  meotiooed  should  be  occupied  bj  a  sin- 
frle  or  double  track  of  tbe  railway  company. 
A  regulatioQ  of  that  portion  of  the  street  by 
subjectiuK  it  to  the  use  of  but  one  instead  o*f 
double  railway  tndu  did  not,  in  our  judg- 
ment, thereby  materially  modify,  nordid  it,  fa 
effect,  prohibit,  the  exercise  of  tbe  privileges 
previously  graoted  by  the  dty  to  the  railroad 
company,  nor  did  it  impair  the  obligation  of 
the  contractor  destroy  Tested  rights,  nor  was 
this  regulation  lubstaDllally  iocoo8if>teQt  wiih 
tbe  terms  of  ordinance  No.  28.  While  that  or- 
dinance provided  generally  for  double  tracks 
through  the  streets  mentioned  therein,  tbe  re- 
duction of  tbe  right  to  use  two  tracks  and  tbe 
granting  of  tbe  light  to  use  but  one  for  such  a 
comparatively  short  distance  In  one  particu- 
larly crowded  and  narrow  thoroughfare  was 
not  a  regulation  loconsisleDt  with  tbe  terms  of 
tbe  original  ordiaaooe.  It  would,  wetblnk,  be 
unreaaoDable  to  hold  that  tbe  least  limitation 
of  tbe  power  to  operate  double  tracks  was  an 
infringement  and  impairment  of  tbe  contract 
as  set  forth  in  the  ordinance.  In  onr  opin- 
ion, tbe  ordinance  does  not  give  any  such  cast- 
iron  light  or  one  which  shall  be  beyond  any 
reasonable  limitatloo  and  superviaioo  by  the 
dty.  It  granted  tbe  nee  of  tbe  streets  for 
double  tracks  for  many  miles,  and  the  subse- 
quent limiiation  of  that  use  to  one  tracic  related 
to  but  a  few  hundred  feet  where  peculiar  and 
exceptional  conditions  existed,  where  the  dan- 
ger to  be  apprehended  &om  the  use  of  electric 
cars  on  double  tracks  in  a  narrow  and  busy  tbor- 
084]oughfare  was  very  *great,  and  where  It 
might  fairly  be  decided  the  common  coun- 
cil that  double  tracks  at  that  point  would  be 
an  unreasonable  and  dangerous  useof  the  street 
by  tbe  company  and  dinctly  lend  to  prevent 
its  reasonable  and  safe  use  ud  enjoyment  by 
the  public  at  large. 

In  St.  Louiav.  Western  U.  Teleg.  Co.  149  U. 
8.  463  [87:  810].  Mr.  Justice  Brewer,  in  de 
livering  the  oi^nlon  of  the  court  in  regard  to 
tbe  power  of  regulation  of  the  streets  of  a  city, 
aaid: 

"It  Is  given  power  to  open  and  establish 
streets,  to  improve  them  as  it  sees  fit,  and  to 
regulate  their  use,  paying  for  all  ibis  out  of  its 
own  funds.  The  word  'regulate'  ia  one  of 
broad  ImporL  It  Is  the  word  used  In  tbe  Fed- 
eral Oonstitutlon  to  define  the  power  of  Con- 
gress over  foreign  and  interstate  commerce, 
and  be  who  reads  .the  many  opinions  of  this 
court  will  preceive  how  broad  and  comprebeo- 
sive  it  has  been  held  to  \x.  If  tbe  city  gives  a 
right  to  the  use  of  theatreets or  public  grounda, 
aa  it  did  bj  oxdinance  Na  11,  60^  it  simp^ 
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regulates  the  use  when  It  prescribes  tbe  terms 
and  conditons  upon  which  they  shall  be  used. 
If  it  should  see  fit  to  construct  an  expensive 
boalevard  in  tbe  city»  and  then  limit  the  use  to 
vehiclei  of  s  oertalo  kind,  or  exact  a  loll  from 
all  who  use  it,  would  that  be  other  than  a  r^a- 
lation  of  ihe  use?  And  so  it  Is  only  a  matter 
of  regulation  of  use  when  tbe  city  grants  to 
tbe  telegraph  company  tbe  right  to  use  exclu- 
sively a  portion  of  the  street,  on  condition  of 
coDtributlog  something  towards  the  expense  It 
has  been  to  in  opening  and  improving  the 
street." 

To  same  effect,  see  Qloue^tter  Ferry  Co,  v. 
Ptnht^lvania,  114  U.  S.  196-208  [29: 158-162. 1 
Inters.  Com.  Hep.  8821.  "The  power  to  nt)^ 
?af«  commerce."  says  Mr.  Justice  Field,  speak- 
ing for  this  court,  "is. tbe  power  to  prescribe 
the  rules  by  which  It  shall  be  governed,  that 
is,  the  cooditions  upon  which  it  shall  be  con- 
ducted." 

If  It  be  said  in  this  case  tbat  the  city  had  al- 
ready regulated  the  use  by  prescribing  that 
there  should  be  two  tracks,  the  answer  is  that 
this  power  of  regulation  Isacontinuing  power: 
it  is  DOtexhau&tMl  by  being  once  exercised,  sna 
so  long  as  theobject  IS  plainly  one  of  regulation, 
tbe  power  may  be  exercised  ^  often  as[085 
and  whenever  the  common  council  may  tbink 
proper;  tbe  use  of  tbe  street  may  be  subjected 
to  one  condition  to  day  and  to  another  and  ad- 
ditional one  to-morrow,  provided  tbe  power  Is 
exercised  In  good  faith  and  the  cooditloo  Im- 
posed is  appropriate  ss  s  reasonable  regulation, 
and  la  not  imposed  arbitrarily  or  capriciously. 
New  OrUnne  Qatlidkt  Co.  v.  Louitiana  LighiS 
B.  P.  &  Mfg.  Co.  no  U.  8.  650  672  [29:  516- 
5241:  Nevs  Tmk  AN.E.R.  Co.  T.  BritUA,  161 
17.  8.  6S6.  667  [88:  269, 278]. 

The  effect  of  tbe  8d  section  of  tbe  latter  or- 
dinance was  to  leave  with  the  railroad  com- 
pany tbe  power  to  lay  down  and  maintain  and 
use  one  track  instead  of  double  tracks  on  Lex- 
ington street  between  tbe  streets  named.  It  Is 
true  the  city  assumed  to  attach  s  cooditloo  to 
tbe  exercise  of  this  right,  which  was  that  tbe 
railroad  company  should  within  twenty  days 
remove  tbe  double  tracks  and  replace  tbe  pave- 
ment. In  view  of  alt  the  facts,  we  should  in- 
cline to  regard  this  as  in  the  nature  of  a  penalty 
to  secure  obedience  of  the  company  to  the  regu- 
lation, and  Id  any  event,  In  the  light  of  the 
conduct  of  the  parties  in  relation  to  tbe  lltigs- 
tion  in  the  state  court,  we  think  tbe  railroad 
company  has  not  lost  the  right  to  maintain 
one  track  in  the  street  in  question  as  it  now  ex- 
ists, without  the  adopttoo  of  any  furtbw  oidl- 
Bsnoe  on  the  subject. 

On  the  ground  wbichwe  have  stated,  wrOKmlr 
the  deetee  of  the  Circuit  Court  wrong.andJortHat 
retuen  it  mtut  be  retened,  and  Ihe  cause  re- 
manded for  further  proceedings  not  Inoomist' 
rat  with  this  opinion. 
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LONO  miAND  WATER  BXJPPLT  OOH- 
PAirr,  F^.  in  Brr., 

T. 

CTTT  OF  BBOOKLTN. 

(See  &  OL  Beporter^  ed.fl»4RJ 

JBrnineni  domain — taking  of  vtaierwrkM — tak- 
ing a  ton^a^—powr  of  xtofo— dtM  prvem 
ef  Into—flndiTigt  t^ffaet—txeluaiw  riglU  to 
wml$  fBoier—wttract—atatvt*  fitr  dmdfm* 
naUan,  whtm  tonititutional. 

L  Tba  oondemaMlan  of  m  waterwnlr  Vtban  It 
irlthtn  the  ungneetlODeit  Umlli  of  the  power  of 

eminent  domain. 

t,  Tbe  power  to  take  •  waterworka  ajMem  br  emi- 
nent domain  for  tbe  lUW  ofaoltr  nnderstatutorr 
•uttaorl^  Ji  not  tAkeo  away  bjr  a  oontraot  for  the 
inpplr  of  water  by  tbe  private  oompanr  ownlnK 
tbe  works  durloiia  term  of  rean,  witb  a  pro- 
vision requlrlnfT  the  p^ment  of  hrdrant  xentalt 
by  tbe  muQlali«Utir. 

t.  A  oontraot  Is  pcopratr.  and,  hlnaorotberprop- 
erty.  may  be  taken  aoder  condemnation  pro- 
ceedings for  public  nie^ 

4.  The  power  of  tbe  state  to  eondemn  a  water- 
vorki  vstem  does  not  depend  npon  making  tbe 
sopplr  of  water  abiolutelr  tree  to  all  ladlTlduala 
who  desire  to  nse  it. 

Il  Dneprooessof  law  In  oondemnatlon  proeeed- 
iDBs  does  not  require  that  tbe  asaetsment  of  dam- 
ares  shall  be  made  by  a  lory. 

C  TberelsnodeDlalof dueprooeeeof lawlnmak- 
tog  tbe  flndlDiifl  of  faot  by  tbe  trleit  of  fact, 
whether  commissioners  or  a  Jarjr,  In  a  oondemna- 
tlon case.flnal  aa  to  suob  facts,  and  leanns  open 
to  the  oonrts  simply  tbe  Inquiry  as  to  whether 
tbere  was  any  erroneous  basis  adopted  In  tbetr 
appraisal,  or  other  errois  In  their  prooeedlnss. 

T.  An  ekolnsive  rlirbt  to  supply  water  to  a  town 
liDOt  acquired  by  a  water  company  orvanlied 
under  a  statute  wbloh  simply  proridea  for  the 
orsaDlsatlon  of  suob  compaulo,  when  Its  con- 
tract wUh  the  town  vlTes  aUnply  a  prlvflese  of 
laylns  its  mains  In  the  street,  with  a  oorenant  for 
tbe  payment  of  hydrant  rentals,  wltboat  any 
words  of  exclusion. 

H  Anactfortbeannczatlonof terrltorytoaolty, 
wbtobflTes  tbe  dtr  tbe  right  to  porotaaee  oroon- 
demn  waterworks  In  suob  territory  at  any  Ume 
within  two  yean,  does  not  oonstttuta  a  contraot 
avalnstoondem  nation  after  that  time,  or  prevent 
tbe  legialnture  from  enlargfnK  the  time. 

9.  A  statute  providing  for  the  condemnation  of 
waterworks  by  a  dty  Is  not  unoonstltutlonal  be- 
cause It  falls  to  declare  In  terms  that  the  city 
sbaUeootfnue  tbeaame  use  or  appropriate  tbe 
property  to  some  other  equally  puUle  porpoae. 

[No.  316.] 

Argued  Marth  J7,  18,  im.   Dieided  April 
te,  1897. 

JK  EBROB  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  Judgment  of 
that  court  (after  its  afBrmaDce  by  the  Court  of 
Appeab)  conflnnlDg  tbe  report  of  commisBloa- 


ers  in  coDdemnation  proceedings  brongbt  hf 
tbe  citv  of  Brooklyn  to  condemD  tbe  property 
of  the  IiOBg  Island  Water  Supply  Compauy. 
Affirmed. 

See  same  ease  below,  148  N.  T.  5M  [38  L. 

R.  A.  970]. 

Statement  by  Mr.  Justice  Brew«rt 

Under  authority  of  chapter  787  of  the  laws 
of  New  York  for  1878  (N.  Y.  Laws  1878, 
p.  1100).  as  amended  in  18B1  (N.  Y.  Laws  ISiil. 
chap.  831.  p.  448),  the  plaintiff  in  error  was 
organized  as  s  watercompaoy.  On  September 
16, 1881,  it  entered  into  a  <K>atract  with  tbe 
town  of  New  Lots,  by  which  it  agreed  to  lay 
water  pipes  and  mains  io  tbe  streets  of  New 
Lots,  and  supply  tbe  town  with  water.  Tbe 
town,  on  the  other  band,  agreed  to  pay  for 
hydrants  to  be  f uridshed  and  supplied,  as  pro- 
vided to  tbe  contract,  at  a  ^ecmed  rite  per 
hydrant,  the  number  of  bydraDts  to  be  not  wn 
than  200.  Tbe  term  of  the  cootrsct  was 
twentT-flve  years.  This  contract  was  modified 
on  July  3, 1885,  but  the  modification  contains 
nothing  material  to  this  controversy. 

In  1886,  by  chapter  886  (N.  Y.  Laws  1889. 
p.  610),  the  town  of  New  Lots  was  aonezed  to 
and  merged  In  tbe  dtv  of  Brooktya.  to  be 
known  thereafter  as  tbe  26tb  ward  of  said  dty. 

Tbe  4th  section  of  this  act  provided,  among 
other  things,  that  "the  amount  annually  pay- 
able by  saiil  town  for  water  supplied  to  it  un- 
der ensilng  contracts  between  It  and  the  Long 
Island  Water  Supply  Company  shall,  after  this 
act  lakes  effect,  during  the  terms  of  ssid  con- 
tract, or  until  said  city  shall  purchase  or  acquire 
tbe  property  of  said  water  company,  as  In  the 
next  section  provided,  be  levied  and  collected 
from  *the  property  situated  and  tax-  [687 
able  within  tbe  temtory  hereby  annexed,  and 
aucb  amount  shall  be  paid  to  tbe  said  water 
company  by  said  city  as  it  falls  due  from  time 
to  time  nnd^  said  contracts,  and  the  said  cftr 
of  Brooklyn  iball  not  dlslrlbnte  or  furnish 
water  for  consumption  or  use  within  said  ter- 
ritory,  or  lay  any  pipee  or  mains  for  the  dis- 
tribution or  supply  of  water  within  said  terri- 
tory, until  tbe  expiration  of  the  charter  of  said 
com  pan  v  or  until  tbe  said  dtr  ahall  pnrcbaaa 
or  acquire  the  property  of  said  company,  In 
tbe  next  section  proTided." 

By  6  the  city  was  given  power  to  purchase 
or  condemn  the  property  of  tbe  company 
within  two  years,  but  did  neither.  In  1893 
tbe  legislature  passed  another  act  (N.  Y.  Laws 
1803,  chap.  481,  p.  060),  authorl:dng  the  dty 
of  Brooklyn  to  condemn  the  property  of  tbe 
company,  the  1st  section  of  which  is  as  fol* 
lows: 

"SeCL  1.  The  public  interest  requires  tbe  ae- 
qui^tion,  by  the  city  of  Brooklyh,  for  the 
public  use,  of  the  reservdr,  wells,  machioeir, 
pipes,  franchises,  aod  all  other  property  of  the 
Long  Island  Water  Supply  Company,  and  tbe 
said  dty  of  Brooklyn  is  hoeby  authorized  to 
acquire  Uie  same  for  audi  nse  by  condemna- 
tion, ftee  of  all  liens  and  encnmbrauces  wbat- 


Nora.— PomiMit  /orprtmte  pnofwr^  tokan  for 
puUto  use;  tth  AmakhiuiU  to  Oonstttutfon  oppHo 
only  Ui  FeOeral  government,  and  not  to  atatM,— see 
note  to  Wlthen  v.  Buckley.  16: 818. 

At  to  eminent  domotn;  damaoe*  to  ea$emeiitMt  nottSi 
•mote,  <te^-  owTMn  of  Int$  otMtutnp  on  stresft;  dam- 
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a0ea  to  occeai,  KffAC  and  air;  vOratton;  deprvctatbm 
in  vatuK  KM  of  Hreet;  leUoraph  polw;  ithat  corwM- 
tutea  tatring:  eotuequentidl  injiiru,—OM  note  to 
Osborne  t.  Missouri  P.  R.  Oo.87:  IK. 

to  what  Is  due  pnwcM  qriaH,  see  nota  to  Pear^ 
■ODT.TewdaU,Sl:«l 
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soever,  provided  Uiat  the  proceedinn  berefn, 
hereloafier.  and  hereby,  autfaorizea  ahall  be 
commenced  within  one  year  after  the  passage 

of  this  act." 

Subsequent  sections  prescribed  the  proced- 
ure. Proceediogs  were  had  under  this  act. 
The  commisrioners  appointed  ss  provided 
therein  valued  the  property  ot  the  company 
at  $570,000.  of  which  $370,000  was  named  as 
the  value  of  tbe  tan^^ble  property,  and  $200,- 
000  that  of  tbe  f  ranclu8es,conlracts,and  all  other 
rigbi's  and  property  of  whatsoever  natore  or 
kind  of  the  company,  including  therein  tbe 
contract  between  the  town  of  New  Lots  and 
the  company.  The  fpeclal  term  of  the  su- 
preme court,  on  June  SO,  1898,  made  an  order 
vacating  and  settlDg  aside  this  report  and  ap- 
pointing new  commissioDcra  The  city  of 
Brooklyn  appealed  to  the  general  term  of  that 
court,  which,  on  December  1.  1808,  reversed 
the  order  of  the  special  term  and  confirmed  tbe 
688]report  ot  the  *commlBsioDec8.  The  com- 
pany then  took  n  appeal  to  tlie  oonrt  of  ap- 
peaU.  That  oonrt  affirmed  the  decirion  of  the 
general  term  (148  N.  Y.  696  [36  L.  U  A.  370]) 
and  remitied  the  record  to  tbe  supreme  court, 
which  court,  on  December  4,  1804,  entered 
final  judgment  in  ft^vor  of  the  city  of  Brook- 
lyn, and  thereupon  this  writ  of  error  was  sued 
out. 

Xeun.  Jolm  F.  DtUon,  Baqjamin  7. 
Trmcy,  Oarrjf  Hubbard,  and  JMa  Jf.  JHBon 
for  plaintiCF  in  error. 

Meurt.  George  G.  Reynolds  and  Al- 
bert G<  McDonald  for  defeDdant  In  error. 

Mr.  Justice  Brewer  delivered  tbe  opinion 
of  tbe  court: 

So  far  as  respects  any  nfere  matter  ct  pro- 
cedure, or  of  conflict  between  tbe  statute  au- 
thorizing the  condemnation,  or  the  proceedings 
had  thereunder,  and  the  Consti^tion  of  the 
state,  tbe  decision  of  the  court  of  appeals  is 
conclusive.  Wat  River  Bridge  Oo.  v.  Dir, 
47  U.  8.  6  How.  607  \\%:  6851;  Bueh«r  v. 
Ohetkire  B.  Co.  126  U.  S.  665  [81:  7S5] ; 
Adam  Exp.  Co.  v.  Ohio,  165  U.  B.  llH 
[ante,  683].  Our  Inquiry  must  be  directed  to 
tbe  question  whether  sny  rights  of  the  water- 
supply  company  secured  by  the  Constitution 
of  tbe  United  states  have  been  violated.  The 
contention  of  plaintiff  to  error  is  that  the  pro- 
ceeding had  under  the  statute  which  resulted 
In  the  judgment  of  condemnation  violate  U.  8. 
Const,  art.  1,  g  10,  which  forbids  any  state  to 
pass  a  law  impairing  the  obligation  ol  con- 
tracts, and  were  not  "due  process  of  law,"  as 
required  by  the  14th  Amendment. 

With  reiereace  to  tbe  first  part  of  this  con- 
lentioD  it  is  said  that  in  1881  tbe  town  of  New 
Lots  made  a  contract  with  tbe  water  supply 
company  by  which  for  each  and  every  year 
during  the  term  of  twenty-five  years  It  cove- 
nanted to  pay  to  tbe  company  so  much  per  hy- 
drant for  hydrants  furnished  and  supplied  by 
it;  that  the  act  of  annexation  continued  the  bur- 
089]den  *ot  this  obligation  upon  tbe  territory 
within  tbe  limits  of  the  town,  although  there- 
after the  town  as  a  separate  municipality 
ceased  to  exist,  and  the  territory  l>ecame  simply 
a  ward  of  the  city  of  Brooklyn;  that  I  be  con- 
demnation proceedings  destroyed  this  contract 


and  released  .the  terrItot7  frou  any  obllgatloa 
to  pay  tbe  stipulated  hydrant  rental;  that  a 
state  or  municipality  cannot  do  Indirectly  what 
it  cannot  do  directly;  that  as  tbe  muniHpality 
could  not  by  any  direct  act  release  itself  frmn 
any  of  the  obligations  of  lie  contract.  It  could 
not  accomplish  tbe  same  result  by  fwooeedloga 
In  condemnatUm.  We  cannot  yield  oar  as- 
sent to  this  contention.  All  private  property 
is  held  subject  to  tbe  demands  of  a  pnUlc  use. 
The  constitutional  guaranty  of  just  compen- 
sation is  not  a  limitation  of  tbe  power  to  take, 
but  only  a  condition  of  Its  exercise.  When- 
ever public  uses  require,  the  government  may 
appropriate  any  private  property  oo  tlM  pay- 
ment  of  just  compensation.  That  the  soppiy 
of  water  to  a  Is  a  public  purpose  cannot 
be  doubted,  and  hence  the  condemnatioo  of  a 
water-supply  system  must  he  recognized  aa 
within  the  unquestioned  limits  of  the  power 
of  eminent  domain.  It  matters  not  to  whom 
tbe  water-supply  system  belonn.  individual 
or  corporation,  or  what  franohiaes  arc  coo- 
nected  with  it— all  may  be  t^en  for  pnUle 
uses  upon  payment  of  just  compensation.  It 
is  not  disputed  by  counsel  that,  were  tliere  oo 
contract  between  the  company  and  tbe  town, 
the  waterworks  might  he  taken  by  condemn** 
lion.  And  so  tbe  contention  Is  practically  that 
the  existence  of  the  contract  withdraws  the 
property^  during  the  life  of  the  contract,  from 
the  scope  of  the  power  of  eminent  domain,  be- 
cause taking  the  tangible  imperty  will  prevent 
the  company  from  supplying  water,  and  there- 
fore operate  to  relieve  tbe  town  from  the  pay- 
ment of  hydrant  rentals.  In  other  words,  tbe 
prohibition  against  a  law  impairing  the  obti- 
eation  of  contracts  stays  tbe  power  of  emloent 
domain  in  respect  to  property  which  otherwise 
could  be  taken  by  it.  Sucb  a  decision  would  bo 
far  reaching  in  Its  efiTects.  There  is  probabiy 
no  water  company  in  the  land  which  has  not 
some  subsisting  contract' with  a  municipality 
which  ii  supplies,  and  wltbin  wbicb  its  works 
are  located,  *aod  a  ruling  that  all  those  [600 
properties  are  beyond  the  reach  of  the  power 
of  eminent  domain  during  the  existence  of 
those  contracts  is  one  whicn.  to  say  tbe  least, 
would  require  careful  consideration  before  re- 
ceiving judicial  sanction.  The  fact  that  this 
particular  contract  is  forthe  payment  of  money 
for  hydrant  rental  Is  not  vital.  Every  oob- 
tract  IS  equally  wlthio  the  protectlog  reaeli  c/t 
the  prohfbiton  clause  of  tbe  Constitution. 
The  cfasrter  of  a  corporation  is  acootract,  and 
its  obligations  cannot  he  Impaired.  So  It 
would  seem  to  follow,  if  plaintiff  in  error's 
contention  iasound.  that  the  fraocbises  of  a  cor- 
poration could  not  he  taken  by  condemnation, 
because  thereby  the  contract  created  by  the 
cbarter  Is  Iminlred.  The  ivivlleges  granted 
to  the  corporstkn  are  taken  aw^,  and  tbe  ob- 
ligation of  the  corporation  to  perform  Is  also 
destroyed. 

The  vice  of  this  argument  la  twofold.  First, 
It  ignores  the  fact  that  tbe  contract  is  a  mere 
incideot  to  the  tsogible  property;  that  It  Is  tbe 
latter  which,  being  fiMed  for  public  uses,  is 
condemned.  And  while  tbe  company,  by  be- 
ing deprived  of  Its  tangible  property,  is  uoabte 
to  perform  its  part  of  the  contract,  and  tlKre- 
fore  can  make  no  demands  upon  the  town  (or 
performance  on  Ita  part.  It  sUU  to  tnie  that  tbe 
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oontnet  !•  not  the  tblog  which  is  wogbt  to  be 
condemDed,  aod  Its  impalrmeot.  If  impalrmeot 
tbere  be,  Is  a  mere  consequence  of  the  appro- 
prtatiOD  of  the  tangibly  property.  Second,  a 
ooDtraet  is  property,  and,  like  any  other  prop- 
erly, may  be  taken  under  condemnation  pro- 
ceedioga  for  public  use.  JTcw  Or  leant  Oat- 
light  Co.y.Louinana  Light  AH.  P.  A  Mfg.  Oo. 
115  U.  8.  660,  678  [29:  616.  62S].  Its  con- 
demnation is  of  course  subject  to  the  rule  of 
joat  compensation,  and  that  is  all  that  is  Im- 
plied in  thedecisioosaucbas.SaUT.TriW(mn'n, 
106  U.  8.  6  (26:  8031.  cited  bv  counsel.  In 
that  case  It  appeared  tnat  Hall  Dad  a  contract 
with  the  state  for  services  entered  into  in  pur- 
■uance  of  a  statute,  that  be  performed  the  serv- 
Ifxs,  but  that  before  floishing  his  work  the 
legislature  repealed  the  statute  authorizing 
tbe  contract.  It  was  held  thatbewasneverthe- 
lefli  entitled  to  his  stipulated  compensation. 
The  act  of  the  IcslBlatare  in  tlia  repeal  was 
not  one  proTtdlng  for  txindemnutlon,  and  in  so 
091]far  as  it  partook  of  the  *nature  of  a  con- 
demnation it  ignored  the  obligation  of  just  com- 
peosalion  and  was  therefore  void;  but  it  was  not 
lield  that.  If  Just  compensation  had  been  pro- 
Tided  and  a  public  use  required  ttie  contract 
might  not  have  been  condemned. 

The  true  view  is  that  the  condemnation  pro- 
ceedings do  not  impair  tbe  cootract,  do  not 
break  its  obligations,  but  appropriate  it,  as  they 
do  the  tangible  property  of  the  company,  to 
public  uses.  The  statute  under  which  these 
proceedings  were  had  declares  the  necessity  of 
tbe  acqulutioo  "for  tbe  public  use  of  tbe  res- 
ervoir as  well  as  machines,  pipes,  f  ranchiseE, 
and  all  other  property"  of  the  company,  and 
the  application  for  tbe  appointment  of  com- 
missioners not  only  described  the  tangible 
property  but  also  added  "all  franchises,  coo- 
tracts,  more  particularly  a  certain  contract 
dated  tbe  15th  dav  of  September.  18S1.  be- 
tween the  town  of  New  Lots  and  tbe  aald  Lone 
Island  Water  Supply  Company,  aod  referred 
to  in  N.  Y.  Laws  1886.  chap.  835,  and  all  other 
rights  and  property  of  whatsoever  nature  or 
kiadastbesamemaysoappear."  Thecommis- 
doners,  after  a  bearing,  valued  first  tbe  tangi- 
ble property  at  $870,000  and  the  franchises, 
contracts,  and  all  other  rights  and  property, 
including  this  particular  contract  at  $200,000. 
In  other  words,  the  condemDation  proceedings 
did  not  repudiate  the  cootract  but  appropri- 
ated it  and  fixed  Its  value.  The  case  of  Wttt 
Siva-  Bridge  Oo.  v.  IHx.  47  U.  8.  6  How.  607 
[13: 6351,  ^°  point.  Tbe  bridge  company  bad 
a  charter  from  tbe  state  of  Vermont  creating 
it  a  corporation  and  investing  it  with  the  es- 
elosive  i»lvllege  of  erecting  a  bridge  over 
Vest  River  within  4  miles  of  Its  mouth  and 
with  the  right  of  taking  tolls  for  passiDg  the 
same.  Under  that  autfiority  it  had  erected  Its 
bridge  and  was  in  the  enjoyment  of  the  fran- 
chise. During  tbe  life  of  the  charter,  and  un- 
der authority  of  an  act  of  the  legislature,  con- 
demnation proceedioffs  were  taken  for  the  pur- 
pose of  condemning  the  bridge  and  extinguish- 
log  the  charter,  converting  tbe  former  Into  a 
free  public  highway.  These  proceedings  cul- 
minated In  an  award  of  compensation  and 
a  judgment  of  condemnation.  Tbe  supreme 
court  of  the  state  having  sustained  the  pro- 
ceedings they  werelmnigfitto  this  ooart  on  er- 
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ror.and  there.as  here,  tbe 'contention  was[0O2 
that  tbe  proceedings  were  in  violation  .of  U.  S. 
Const,  art.  1,  ^  10.  This  contention  was  over- 
ruled, and  in  tbe  course  ol  tbe  oiHnloD  It  was 

observed: 

"No  state,  It  Is  declared,  shall  passa  lawlm- 
pairing  the  obligation  of  conttacts;  yet,  with 
this  concession  constantly  yielded,  ft  cannot 
be  Justly  disputed  that  in  every  political  sov- 
ereign communltv .  tbere  inhere  necessarily 
tbe  right  and  the  duty  of  guardipg  its 
own  «i8teoce,  and  of  protecting  aod  pro* 
moting  the  interests  and  welfare  of  tbe 
community  at  laige.  This  power  and  this 
duty  are  to  be  exerted  not  only  In  (be  high- 
est acts  of  sovereignty,  and  In  the  exter- 
nal relations  of  governments ;  they  reach 
and  comprehend  iTkewiae  the  interior  polity 
and  relations  of  social  life,  which  should  he 
regulated  with  reference  to  the  advantage  of 
tbe  whole  society.  This  power,  denominated 
'eminent  domdn*  of  tbe  state,  is,  as  its  name 
Imports,  paramount  to  all  private  rights  vested 
under  tbe  government,  and  these  last  are,  by 
necessary  implication,  held  In  subordioatloo  to 
this  power,  and  must  yield  In  every  instance 
to  its  proper  exercise.  .  .  .  Now,  it  is  undeni- 
able that  tbe  investment  of  property  In  the 
citizen  by  the  government,  whether  made  for 
a  pecuniary  consideration  or  founded  on  con- 
ditions of  civil  or  political  duty,  is  a  contract 
between  tbe  state,  or  the  government  acting  as 
its  agent,  and  the  grantee,  and  both  tbe  parties 
thereto  are  bound  in  good  faith  to  fulfil  it 
But  Into  all  contracts,  whether  made  be- 
tween states  and  individuala,  or  between  indi- 
viduals only,  tbere  enter  conditions  which 
arise,  not  out  of  the  literal  terms  of  tbe 
cootract  itself;  they  are  superinduced  by  tbe 
pre-existing  and  higher  authority  of  tbe  laws 
of  nature,  or  ontioDfi,  or  of  tbe  community  to 
which  the  parties  belong;  they  are  always  pre- 
sumed, and  must  be  presumed,  to  be  known 
and  recognized  by  all,  are  binding  upon  all, 
and  need  never  therefore  be  carried  into  ex- 
press stipulation,  for  this  could  add  notbinirto 
their  force.  Every  contract  is  made  in  subor- 
dination to  them,  aod  must  yield  to  their  con- 
trol, as  conditions  inherent  and  paramount, 
wherever  a  necessity  for  their  execution  shall 
occur.  Such  a  condition  is  the  right  of  eminent 
domain.  This  right  *doeB  not  operate  to[693 
impair  the  contract  effected  by  it,  but  recog- 
nizes its  obligation  In  tbe  fullest  exteot,  cUim- 
ingonly  tbe  fulOlment  of  an  essential  and  insep- 
arable condition.  ...  A  distinction  has  been 
attempt«l,  in  argument,  between  the  power  of 
a  government  to  appropriate  for  public  uses 
property  which  Is  corporeal,  or  may  be  said 
to  be  In  being,  aod  the  like  power  in  tbe  gov- 
ernment to  resume  or  extinguish  a  francliise. 
The  distinction,  thus  attempted,  we  regard  as 
a  refinement  which  has  no  foundation  in  rea- 
son, aod  one  that,  In  truth,  avoids  the  true 
legal  or  constitutional  question  In  these  causes; 
namely,  that  of  the  right  In  private  persona,  in 
the  use  or  enjoyment  of  their  private  property, 
to  control,  and  actually  to  prohibit  tbe  power 
aod  duty  of  tbe  government  to  advance  aod 
protect  tbe  general  good.  We  are  aware  of 
nothing  peculiar  to  a  franchise  which  can  class 
it  higher,  or  render  it  more  sacred,  than  other 
property.   A  frandilse  la  property,  and  notb- 
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iDfE  more;  It  Is  tDcorporeal  property,  sad  la  so 
defined  by  Justice  Blackstooe,  when  treating, 
Id  bfa  secood  Tolume,  cbap.  8,  p.  20.  of  tbe 
riKbti  of  things."  See  also  Rithmond.  F.  d 
P,  R.  Co.  T.  Louita  £.  O).  54  U.  S.  1»  How. 
71.  88  ru:  56.  601;  Botton  ±  L.  R.  Corp.  T. 
aaUm  diL.  R.C9.2  Gray.  I,  85,  86. 

The  views  tbaa  exprMsed  have  nerer  been 
omruled,  and  we  tbink  are  controlling  of 
this  case.  Coaasel  seek  to  distlDguUb  that 
case  from  this  la  that  here,  as  ibey  ssy,  there 
is  ao  executory  contract  for  twenty -fi»e  years, 
whereas  in  that  case  there  was  only  incorporeal 
property,  tbe  result  of  an  executed  grant;  here 
the  use  of  the  wtterworks  property  is  not 
changed,  wheieas  there  tbe  bridge  was  con- 
▼ertod  from  a  toll  ioto  a  free  bridge,  and  tbey 
quote  some  remarks  made  by  Mr.  Justice  Mc- 
Lean, Id  a  concurring  opinion  Jo  respect  to 
tht!i  matter  (p.  537  [547J),  as  follows: 

"No  state  could  resame  a  charter  under  Ihe 
power  of  approprifttioD  and  carir  on  tbefonc- 
tSons  of  the  corporation.  A  Dank  charter 
could  not  be  thus  taken,  and  the  business  of 
the  bank  continued  tor  public  purposes.  Nor 
could  this  bridge  bave  been  taken  tbe  slate, 
and  kept  up  by  it  as  a  toll  bridge.  This  could 
6941oot  be  called  an  appropriation  of  'private 
innperty  to  public  t>urpofleB.  There  would  be  do 
change  ni  the  use,  except  the  application  of  tbe 
profits,  and  this  would  not  bring  tbe  act  wltbln 
the  power.  The  power  must  not  only  be  ex- 
ercised bona  fide  by  a  state,  but  the  property, 
not  its  product,  -must  be  applied  to  a  public 
use.  .  .  ,  The  use  of  this  bridge,  it  Is  con- 
tended, U  tbe  same  as  before  the  act  of  appro- 

Eriatioo.  The  public  use  the  bridge  now  as 
efore  tbe  act  of  appropriation;  but  It  was  a 
toll  bridge,  and  by  the  act  it  was  made  free. 
Tbe  use,  therefore,  la  not  the  same.  The  tax 
assessed  on  the  citizens  of  the  town  to  keep  up 
and  pay  for  the  bridge  may  be  Impolitic  or  un- 
just ;  but  that  is  not  a  matter  tat  the  oonsidera- 
Uon  of  this  court" 

-We  do  not  think  the  dUterences  between  tbe 
cases  sncb  as  to  ttteci  tbe  right  of  condemoa- 
tloo.  A  charter  is  not  simply  an  executed 
grant  but  a  continuing- contract.  There  Is  a 
duty  of  performance  by  the  recipients  of  tbe 
greot  which  continues  during  the  life  of  the 
charter.  Neltber  can  the  power  of  the  state  to 
condemn  a  waterworks  system  depend  upon  tlw 
queailoa  whether  It  makes  the  supply  of  water 
absolutely  free  to  all  individuals  wbo  desire  to 
use  it.  The  state,  which,  in  the  first  place,  baa 
the  power  to  construct  a  water-supply  system 
and  charge  individuals  for  the  use  of  the  water, 
mar  condemn  a  system  already  constructnl, 
and  continue  to  make  such  charge.  This  is  not 
turning  properly  from  one  private  corporation 
to  another,  but  taking  property  from  a  private 
corporation  and  vesting  the  title  in  some  mu- 
nicipal corporation  for  the  public  use.  It  ts 
not  essential  to  a  public  use  that  it  be  abso- 
lutely free  and  without  any  charge  to  anyone. 
The  state  may  build  a  railroad  and  charge 
tolls  for  passengers  and  freight.  It  is,  never- 
tbeless,  a  public  fnnetioD  wbicb  It  Is  exercis- 
ing, and  tbe  property  Is  devoted  to  public 
uses.  And  so  wherever  ther<  la  cost  in  con- 
tinuing a  public  work  the  state  has  a  right  to 
demand  compeDsatton  for  any  individual  ose 
and  personal  ooneflt  therefmn. 
llttS 


Neither  can  It  be  said  that  there  was  not 
"due  process  of  law"  in  these  condemoation 
proceedings.  It  la  not  essential  that  tbe  aaneas- 
ment  of  aamagea  be  made  by  a  ]ury.  Such 
award  may  be  made  by  commissioners,  at  least 
where  there  is  'provision  for  review  of  [OWI 
their  proceedingsln  thecourti.  Central BrmA 
Union  P.  R.  Go.  v.  Atehinaon,  T.  A  8.  F.  B. 
Co.  28  Kan.  453.  468;  Cooley,  Const.  Lim.  S6S. 
And  9  and  10  of  tbe  act  of  1892,  under 
which  these  proceedings  were  bad,  ivqulrea 
that  the  commissioners  make  and  file  a  report 
of  their  proceedings  and  determination  in  the 
supreme  court  of  the  county  of  BJngs,  and 
that  application  muat  be  maide  to  that  court 
for  a  conflrmatioD  of  the  report;  that  notice  of 
such  application  must  be  given,  and  that 
"upon  such  application  the  court  may  con- 
firm the  report,  or  may  set  it  aside  for  irregu- 
larity, or  for  error  of  law  In  tbe  proceedings 
before  tbe  commisaiooen,  or  upon  tbe  ground 
that  the  award,  in  part  or  in  whole,  is  esxs- 
slve.  or  Is  InsafBcieot,'*  and  appeal  was  allowed 
from  tbe  decision  of  that  cuurt  to  a  higher. 
We  do  not  question  tbe  proposition  that  form 
is  not  the  only  thing  essential  to  due  process. 
We  said  io  tbereceotcase.  Chicago,  B.  d  Q.  B. 
Co.  V.  Chicago,  166  U.  8.  226  \anU,  979],  "Tbe 
mere  form  of  the  proeeedlogiDslituted against 
the  owner,  even  If  he  be  admitted  to  defend, 
cannot  convert  tbe  process  used  into  due  pro- 
cess of  law,  if  the  necessary  result  be  to  deprive 
him  of  his  property  without  compensation. " 

It  may  be  true,  as  contended,  that,  as  con- 
strned  by  the  court  of  appeals,  the  determina- 
tion of  the  cemmissioners  Is  conclusive  as  to 
tbe  mere  value  of  tbe  property,  but  there  is  no 
denial  of  due  process  la  makiog  tbe  findings  of 
fact  by  tbe  triers  of  fact,  whether  commisskm- 
ers  or  a  Jury,  final  as  to  such  facta,  and  lesving 
open  to  tbe  courts  simply  the  inquiry  as  to 
whether  there  wasany  erroneoasbaw  adopted 
by  the  triers  io  their  appraisal,  or  otiier  errors 
in  tbdr  proceedings. 

Tbe  error  charmd  agabiat  the  commisalanen 
Id  respect  to  tbar  bwa  of  valuation  is  that 
th^  failed  to  regard  the  compaoy  as  possessed 
of  exclusive  rights.  It  Is  said  by  oooosel  in 
their  brief  tbti  tbe  compaoy  had,  by  virtue  of 
its  contract  and  tbe  act  of*^  annexation,  "two 
vested  rights  ss  against  tbe  city  of  Brooklyn: 
1st.  A  vested  rigbt  resting  in  contract  to  coo- 
tinne  to  supply  water  under  and  pursuant  to 
the  said  contracts  with  tbe  town  of  New  Lota 
'during  tbe  term  of  said  *contracU;'  that 
is,  for  the  unexpired  period  of  said  oontiacts — 
about  fourteen  years.  Sd.  A  further  vested  right 
resting  In  contract  and  valid  le^slative  enact- 
ment to  enjoy  its  franchises  until  the  exi^m- 
tlon  of  its  charter,  protected  from  aoy  rivairj 
on  the  port  of  the  <aty  of  BrooUyn." 

Tbe  view  taken  by  the  majority  of  the  oom- 
missionera  is  thus  stated  in  their  report: 

"To  recapitulate  what  has  just  been  aald, 
we  have  valued  the  franchise  upon  the  oaeump- 
tions  (1)  that  at  present  tbe  water  company 
alone  has  the  right  publicly  to  purvey  water  In 
the  86th  ward;  (S)  that  tbe  exclusiveoess  bow 
inddent  to  its  r^t  may  at  any  time  be  taken 
from  it  by  the  l^islature,  or  by  local  author^ 
Itles  acting  under  l^slation;  but  (S)  that 
neither  the  Ic^slatara  nor  local  aulhori* 
ties  would,  in  datermlnlng  whetiier  to  take 

les  u.  s. 


Digitized  by 


Google 


Sehtbix  t,  Nxw  Obleahi  a  C  R.  Ca 


from  the  coTopany  tbe  exclusireaess  of  Its 
v^Sfht,  fail  to  bare  such  due  regard  as  Is  de- 
manded by  ample  aod  fair  public  policy,  to 
'tlie  past  fDTestmeot,  risks,  and  serricea  of  tbe 
company  and  to  tbe  reasoaably  just  expecla- 
«loiis  wtaicb  Ibose  who  have  invested  OMneyin 
Ito  work  had  Id  mlod  when  so  InfefltiDK." 

The  court  of  appeals  held  that  neither  the 
■Afttate  under  whitai  the  company  was  organ- 
isEcd,  nor  the  contract,  nor  the  act  of  anneza- 
lioD,  gave  to  tbe  compan;  rights  exclusive  and 
iMyoDd  tbe  reach  of  legiBlallTe  action.  These 
ooDclusions  of  the  court  of  appeals  are  vigor- 
ously challenged  in  the  argument,  but  we  are 
*3f  opinion  that  tbey  are  correct.  The  statute 
mbaplj  provided  tor  tbe  organization  of  water 
cx>mpaDi«8.   The  contract  in  terms  contained 
no  words  of  ezduslon.   It  gave  to  the  com- 
pany the  privilege  of  laying  its  mains  in  the 
streets  of  the  town,  and  cootaloed  a  covenant 
on  the  part  of  tbe  town  to  pay  certain  bvdrant 
rental.    But  grants  from  the  public  are 
ntrlctly  oonstrued  In  favor  of  the  puUlc,  and 
xrants  of  a  privilege  are  not  ordinnrity  to 
oe  taken  as  grants  of  an  exclusive  privilege. 
CTUirU*  River  Bridge  Proprs.  v.  Warren  Bridge 
J*roprt.  86  V.  8.  11  Pet.  420  [9:  7781;  Wash- 
ifwton  db  B.  Tump.  Co.  v.  Maryland,  70  U. 
8.  8  Wall  310  [16:  1801:  ^'n  v.  BeinHUe 
Water  Supply  Co.  141  U.  8.  87  [86: 623];  Ham 
ilton  Oadight  A  O.  Co.  v.  Ramitton,  116  U.  S. 
SOS  [86:  9661:  Syraaite  Water  Co.  t.  Syraevee. 
116N.T.167i6L.R  A.646].  Nor  fa  there  any- 
Q97]thingintbeact*ofannention  which  matte 
m  contract  or  created  a  right  beyond  the  power 
of  tbe  le^atare  to  change.   It  gave  tbe  city 
the  right  to  purchase  or  condemn  at  any  time 
within  two  years,  but  this  speciflcatlonM  time 
did  not  operate  to  prevent  the  legislature  from 
enlarging  the  time,  or  from  granting  at  any 
enbsequest  period  during  the  lite  of  the  con- 
tract a  further  right  of  purchase  or  condemna- 
tion.  No  consent  was  ssked  of  the  town  com- 
pany in  tbe  act  of  annexatioD;  It  entered  into 
no  new  contract;  nothing  was  done  to  entaree 
the  rights  which  ft  had  uainst  tbe  public. 
The  act  was  simply  one  of  legislative  discre- 
tion in  respect  to  municipal  organization,  and, 
like  any  other  such  act.  subject  to  future  mod- 
Ificatlon  by  tbe  legfalature. 

NeUber  can  the  act  of  1893  be  adjudged  in 
oonfllct  with  tbe  FedenH  Constitution  because 
It  fails  expressly  and  In  detail  to  prescribe  the 
nsei  to  which  the  property  sbalt  be  put  by  tbe 
dty  of  Brooklyn  after  the  condemnauon.  Tbe 
property  condemned  was  not  vacant  land  aus- 
Goptible  to  a  multitude  of  uses.  The  character 
of  its  use  had  already  been  determined  by  tbe 
action  of  the  company.  It  was  already  used 
for  public  pufliMses,  and  (be  condemnation 
simply  took  the  title  away  from  tbe  private 
oorporation  and  vested  it  in  the  moniclpality. 
And  the  statute  cannot  be  adjudged  unconsti- 
tutional because  It  did  not  in  terms  declare 
that  tbe  city  of  Brooklyn  should  continne  tbe 
same  use  or  appropriate  tbe  property  to  some 
other  equally  public  puipose. 

Tlwse  are  tbe  vital  questions  in  the  case.  We 
mnoerrorintluju^pnent.  and  %ti$  thtrtfore 
affirmed. 

Hr.  Justice  Peekhans  takes  no  part  In  the 
decision  of  tfalscase^ 
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Propertlf  in  degt—etatute  at  to  aueement  and 
Ttcotery  for  doge. 

L  Restrtotions  on  propertr  In  dogs  making  Its  pro> 
teotloD  ooDdltioDal  upon  compjtanoa  with  mtu- 
latloiis  for  tbe  proteotlon  of  penona  and  prop- 
erty from  destruction  and  annojanoe  by  tbem 
•re  within  the  poUoe  power. 

IL  A  state  statute  provMlos  that  no  doff  shall  be 
entitled  to  tlie  proteotion  of  the  law  unlesi  plaesd 
upon  tlie  assessment  rolls,  and  that  no  reoovery 
for  tt«  value  can  be  had  for  more  than  the  amount 
fixed  by  the  owner  In  tbe  last  asseasment,  laa  om^ 
sUtutional  ezerolse  of  tbe  polioo  powen 

[Ho.  288.] 
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r\  EBROB  to  tbe  Court  of  Appeals  for  the 
Pariah  of  Orleans  in  the  Btale  of  Louisiana 
to  review  a  judgment  of  that  court  reversing 
the  judsment  of  tbe  Civil  District  Court  for 
tbe  Parfab  of  Orleans  In  favor  of  the  plaintiff, 
Oeorge  W.  Seotell,  Jr.,  against  the  New  Or- 
leans ft  CarroUtoD  Railroaid  Company,  for  the 
value  of  a  dog  negligently  killed  by  defendant, 
the  judgment  of  the  court  of  appeals  bdng  in 
favor  of  defendant.  Affirmed. 

Statement  by  Mr.  Justice  Brovrnt 
This  was  an  action  ori>rinally  instituted  by 
Sentell  in  the  dvil  district  court  for  tbe  parish 
of  Orleana,  to  recover  tbe  value  of  a  Newfound- 
land Utch,  known  as  "Countess  Lona,"  idleged 
to  have  beien  negllgentiy  killed  by  the  rdlroad 
company. 

The  company  answered,  denying  the  allega- 
tion of  negligence,  and  set  up  as  a  separate  de- 
fense that  plaintiiS  had  not  complied  either 
with  the  requirements  of  the  state  law  or  of  the 
city  ordinances  with  respect  to  tbe  keeping  of 
dogs,  uid  was  therefore  not  entitled  to  recover. 
Tbe  law  of  tbe  state  was  as  follows: 

"Sec.  1.  Be  it  enaetedby  the  general  aeeemUy 
of  t7i6  itate  of  Lottieiana,  That  section  (1301) 
twelve  hundred  and  one  of  the  Revised  Statutes 
of  Louisiana  be  amended  and  re-enacted  so  as  to 
read  as  follows:  From  and  after  tbe  passage 
of  this  act  dogs  owned  b7  dtizeus  of  this  state 
are  beretw^  declared  to  be  personal  property 
of  such  citizens,  and  fthall  oe  placed  on  the 
same  guaranties  of  law  as  other  personal  prop- 
erty; provided,  such  dogs  are  given  In  by  the 
owner  thereof  to  tbe  assessor. 

"Sec.  3.  Be  it  further  enacted,  etc..  That  no 
dog  shall  he  entitled  to  tbe  protectim  of  tbe 
law  unlesB  the  same  shall  have  hem  plaoed 
upon  Uie  assessment  rolls. 
*"Sec.8.  Beitfurtherenaeted,^,'t)\9.\[e99 
in  civil  actions  for  tbe  killing  of  orfor  Injuries 
done  to  dogs,  the  owner  cannot  recover  beyond 
the  amouDt  of  tbe  value  of  snch  dog  or  dogs, 


Non.— ^  to  ]N)Kes]»iHr«f  states;  inoancaof 
Its  fiMFetse,— see  note  to  BarUer  v.OonnoJly.  28: 0. 
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fls  fixed  hj  himself  Id  tbe  last  UBewment  pre- 
cedf  Dg  the  killing  or  Injuries  compIalDed  of. 

"Sec.  4.  Be  it  further  enacted,  etc. ,  Tbat  ill 
lavrs  in  cooflict  witb  this  act  be  lapealed. 

"ApproTed  July  6,  1888." 

By  ibe  dty  ordioance,  adopted  July  1, 1890, 
No.  4618,  "do  dog  shall  be  permitted  to  run  or 
beatlargeopoD  any  street,  alley,  hlshway,  com- 
moQ,  or  public  square  wUhin  tbe  Umiia  of  tbe 
dty  of  New  OrleaoSi  provided  that  tbia  sec- 
tion shall  not  apply  to  any  dog  to  which  a  tae, 
obtained  from  the  treasurer,  is  attached."  By 
i  8  tbe  treasurer  was  directed  to  f urniah  metal 
dog  tags  to  all  persons  applying  for  tbe  same  at 
tbe  rate  of  $2  each,  aTaflalMe  only  for  the  year 
Id  which  they  were  Issued. 

Plaintiff  denied  the  constltationallty  of  the 
state  act;  and  the  court  charged  the  Jury  that 
the  fact  that  the  dog  was  not  tagged,  as  re- 
ooired  by  tbe  dty  ordinances,  could  not  affect 
ue  right  of  tbe  piniotifl  to  recover;  that  the 
aboTC  act  of  the  I^lslatan  wasuDCODStltutioDal 
«i  destiuctlre  of  the  right  of  property:  aDd 
that  a  dog  being  property,  a  law  which  re- 
quires that  property  should  not  be  protected 
unless  listed  lor  taxation  was  In  conflict 
with  tbe  CoDstltutinn  of  Ibe  Uulted  SUtes, 

groTiding  that  no  person  shall  be  deprived  of 
is  life,  liberty,  orpropertyvithoutdueproceaa 
of  law.  The  Joit  returned  a  Terdlct  Id  &Tor 
of  the  plsintlfl  for  9SS0,  npon  which  judg- 
ment was  entered. 

The  case  was  carried  to  tbe  court  of  appeals, 
which  reversed  the  judf^meot  of  the  trial  court, 
and  entc-red  judgment  in  favor  of  the  defend- 
ant, holding  that  plaintiff  should  have  shown 
a  compliance  with  tbe  law  of  the  state  and  the 
ordinaoces  of  the  dty  as  a  ooodUIon  precedent 
to  recover.  Whereupon  the  plaintiff  sued  out 
a  writ  of  error  from  this  court 

Mestri.  Oeoree  Denepv  and  Omer  VU- 
ler^  for  plaintiff  Tn  error. 

Mr.  OMOJcj  P.  D»rt  for  defendant  in  er- 
ror. 

Mr.  Justice  Brown  ddlvered  tbe  ot^nfoo 
of  the  court: 

The  case  turns  upon  the  constitutloDallty  of 
a  law  of  the  state  of  Louisiana  requiring  dogs 
to  be  placed  upon  tbe  assessment  rolls,  and 
limiting  any  recovery  by  the  owner  to  tbe  value 
Used  by  himself  for  the  purpose  of  taxntlon. 

The  dog  in  question  was  a  valuable  New- 
foundland bitch .  registered  in  the  American 
Eeooel's  stud-book,  and  was  kept  by  her  owner 
for  hreedioK  purposes.  It  seems  that  while 
following  bim  In  a  walk  upon  the  streets,  she 
stopped  on  the  track  of  tbe  railroad  company, 
and,  being  otherwise  engaged  for  the  moment, 
failed  to  notice  the  approach  of  an  electric  car 
which  was  coming  toward  ber  at  great  speed : 
and,  being  moreover  heavy  with  young,  and 
not  possessed  of  her  usual  agility,  she  was 
caaght  by  the  car  and  instantly  killed.  The 
court  of  appeals  was  evidently  of  opinion  that 
her  owner,  knowing  of  her  condition,  should 
not  have  taken  her  upon  a  public  tboronghtare 
without  exercising  the  greatest  care  and  tIkI- 
lance.  and  that  the  acdctent  was  lar^y 
due  to  a  want  of  {wndence  npon  bts  part  The 
facts,  howeTer,  were  not  properly  before  the 
court,  and  tbe  opinion  waa  pot  upon  the 
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ground  Uwt  tbe  stale  law  was  constHntlooal 
and  valid  as  a  police  regulation  to  prevent  tbe 
indiscriminate  owning  and  breeding  <A  worth- 
less dogs.  The  judges  also  annexra  a  cotlfl- 
cate  that  tbe  decision  was  rereised  vpoo  tbe 
ground  tbat  tbe  law  was  ooosiltatlonal,  sad 
that  no  other  point  was  passed  upon. 

By  the  common  law,  aa  well  aa  tbe  law 
of  most,  if  not  all,  the  states,  dogs  are  io  far 
recognized  as  property  tbnt  ao  action  will  He 
for  their  conversion  or  injury  (S  BL  Com.  898; 
Oummingi  v.  Perham,  1  Met.  65S;  Kinaman  v. 
»aU,  77  Ind.  183;  State  v.  McDuffit,  84  N.  H. 
528  [09  Am.  Dec.  6161;  Ptirker  t.  Mi$e,  97  Ala. 
480  [63  Am.  Dec.  77(n;  Wheatiev  t.  Auvw,  4 
Sneed.  468  [70  Am.  Dec  868];  Dodton  v.  M«dL 
4  Dev.  &  B.  L.  146  [83  Am.  Dec.  m-,  Arnp 
v.  Phippa.  10  Ired.  L.  3S9  [61  Am.  Dec.  887h 
LentM  T.  Stroh,  6  Serg.  A  R.  84),  altboogh  {a 
the  absence  of  a  statute  they  are  not  regmrded  aa 
the  subjects  of  ^larceny  (SBlsbop,  Crim.r701 
Law,  g  778:  Reg.  t.  Utdj/  Joan  Tomg  C*Om 
efSwtn^)  4  Coke.  86,  91:  ITartom  t.  LmM,  $ 
N.  H.  204X30  AmTDoc  S78] ;  Findtaw  t.  Bear, 
8  Serg.  A  R.  671;  Peoph  t.  CamfMl,  4  Park. 
Grim.  Rep.  886;3tofeT.  ZXw.TVlnd.  9  [41  Am. 
Rep.  0091;  Ward-v.  State,  48  Ala.  161  [17  Am. 
Rep.  811;  State  t.  /.ytnu«,  90  Ohio  8t  400 
[20  Am.  Rep.  77S]:  StaU  T.  flMbr,  81  M.  C 
627  [81  Am.  Rep.  6171). 

The  very  fact  tbat  they  are  witbont  tbo  pro- 
tection of  the  criminal  laws  shows  tbat  prop- 
erty In  dogs  is  of  an  imperfect  or  qualified  na- 
ture, end  Uiat  tbey  stand,  aa  it  were,  betwccB 
animals  ferm  ntUura  in  which,  uotil  killed  or 
subdued,  there  is  no  property,  and  domeatle 
animals,  in  which  the  right  of  property  Is  per- 
fect and  complete.  They  are  not  conddered 
as  bdng  upon  tbe  same  plane  with  horses,  cat- 
tle, sheep,  and  other  domesticated  animals,  bat 
raUier  in  the  category  of  cats,  monkeys,  par- 
rots, singing  birds,  and  simflsr  animals  kept 
for  pleasure,  curloalty,  or  caprice.  Tbey  have 
no  intrinsic  value,  vj  which  we  understaod  a 
value  common  to  nu  dogs  aa  aocb,  and  inde- 
pendent of  tbe  parlicnlar  breed  or  individnaL 
Unlike  other  domestic  animals,  tbey  are  use- 
ful neither  as  beasts  of  burden,  for  draft  (ex- 
cept to  a  limited  extent),  nor  for  food.  Tbey 
are  peculiar  in  the  fact  that  tbey  differ  among 
themselves  more  widely  than  any  other  class 
of  animals,  and  can  hardly  be  said  to.  bare  a 
characterisdc  common  to  tbe  oitlre  race. 
While  tbe  higher  breeds  rank  among  the 
noble&t  representstives  of  the  animal  kin^om, 
and  are  justly  esteemed  for  their  intelHgeooe, 
sagacity,  fidelity,  watcbfuloess.  affection,  and 
alwve  all ,  for  their  natural  compaoioDship  with 
man.  others  are  afflicted  with  such  aerloaa 
flrmitles  of  temper  as  to  be  little  better  than  a 
public  nuisance.  All  are  more  or  lesa  lobject 
to  attacks  of  hydrophobic  madoeea. 

As  it  is  practically  imposdble  by  atatala 
to  dtatingulsb  between  the  different  breeda, 
or  between  tbe  valuable  and  tbe  worthleaa. 
such  legislation  as  has  been  enacted  upon  tbe 
subject,  though  nominally  induding  the 
whole  canine  race,  la  really  directed  ag^ua 
tbe  latter  class,  and  la  Daaed  npon  the 
theory  that  the  owner  of  a  reaDr  valoaMa 
dog  will  fed  aufBcient  Interest  In  him  la 
compW  witb  any  reasonable  illation  da- 
signed  to  dIstlDgnlsh  him  frun  die  common 
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licrd.    Acting  npon  the  principle  tbat  there  to 
"702]  bnt  a  qaallfled  'property  in  tbem,  and 
%bat.  while  private  interests  require  that  the  val- 
vuble  one  shall  be  protected,  public  interests  de- 
vnand  that  the  worthless  shall  be  extermlDated, 
tiiey  have,  from  time  immemorial,  been  contdd- 
ered  as  holding  their  lives  at  the  will  oC  the  lejris- 
latnre,  and  properly  falling  within  the  police 
powers  of  the  several  states.  Laws  for  the  pro- 
tection of  domestic  animals  are  regarded  as  hav- 
ing but  a  limited  application  to  dogs  and  cats, 
and,  regatdleas  of  statute,  a  ferocious  dog  is 
looked  upon  aa  hottia  bumani  geiuria,  and  ai 
having  no  right  to  bis  life  which  man  u  bound 
to  respect.   Tutnam  r.  Payne,  18  Johns.  81S; 
Sineklej/  v.  Emenon,  4  Cow.  861  [16  Am.  Dec. 
883];  Br<non  r.  Carpenter,  S6  Yt  688  [68  Am. 
I>ec.  6081;  Woolfy.  ChaUeer,  31  Conn.  181  [81 
Am.  Dec.  176j ;  Brent  v.  KimbaU,  60  111.  211  [U 
Am.  Rep.  3&1:  JfotcweR  t.  Palmerton,  21  Wend. 
407. 

Statates  of  the  aenenl  character  of  the  one 
io  question  have  been  enacted  in  many  of  the 
states,  and  their  coostitutionality,  though  often 
attacked,  bu  been  generally,  if  not  nnlversally, 
apbeld.  Thus  in  Toteer  v.  Tovter,  18  PIcIe. 
362^  an  act  which  authorized  "any  person  to 
kHl  any  dog  or  dogs  found,  and  being  without 
a  collar,"  was  construed  to  authorize  the  kill- 
ing of  a  dog  out  the  inclosure  of  his  owner, 
aluicgpgh  he  was  under  hto  Immediate  care,  and 
this  was  known  to  the  person  killing  the  dog. 

In  Morey  v.  Brown,  4!i  N.  H.  878,  a  statute 
providing  tbat  no  person  should  be  liable  for 
killing  a  dog  found  without  a  collar  with  the 
name  of  theowoer  engraved  thereon,  was  held 
to  tasUfy  the  killing,  slthongb  the  defendant 
had  actual  notice  dl  the  ownership  of  the  dog 
found  without  such  collar.   Plaintiff  claimed 
that  the  act  was  uncoDBtitutional,  but  thecourt 
held  that  It  was  not  an  act  to  take  private 
property  for  public  use  or  lo  deprive  parties  of 
their  property  io  dogs;  but  merely  to  regulate 
the  nw  and  keeping  of  such  property  in  a 
manner  which  seemed  to  the  legislature  rea- 
sonable and  expedient.   "It  Is  a  mere  police 
legulation  such  as,  we  think,  the  legislature 
might  constitutionally  establish."    To  tbe 
same  effect  are  Carter  v.  Dmo,  16  Wis.  299; 
Mitehdl  v.  Wtlliama,  27  lod.  62;  EaXUr  v, 
Steridan,  27  Ind.  494. 
The  statutes  of  Massachusetts,  from  tbe  earli- 
.  703j  est  colonial  "period  to  the  present  day, 
are  reviewed  In  an  elaborate  opinion  In  E^ir  v. 
/b/vAantf,  100 Mass.  1S6[1  Am.  Rep,94,07Am. 
Dec.  63],  and  laws  were  shown  to  bave  existed, 
sometimes  for  the  billing  of '  'unruly  and  raven- 
ous dogs;"  sometimes,  as  in  Nantucket  in  1748, 
for  theailliag  of  "any  dog  or  bitch  whatsoever 
that  shall  at  any  time  be  found  there:"  and 
■  somedraes  for  the  killing  of  dogs  "strolling 
oat  of  the  Inclosure  or  immediate  care  of  the 
owDer,"  or  gofog  at  large  without  a  collar. 
In  tbe  particular  case  it  was  held  that  a  stat- 
ute declaring  that  any  person  might,  and  every 
police  officer  sod  constable  should,  kill  or 
cause  to  be  killed,  all  dogs,  whenever  or  wbere- 
ever  foond,  not  licensed  and  collated  accord- 
ing to  otlMT  provisions  of  tbe  statute,  was 
wltbin  tbe  coostltntional  limits  of  the  author- 
ity  of  the  l^slature.   Such  acts  appear  to 
bive  been  very  frequent  in  that  state,  and 
their  constitutionally  generally  acquiesced  in. 
1MU.8. 


In  the  more  recent  case  of  Muremod 
Wakefield.  183  Mass.  2<U>,  tbe  same  statute  was 
constmed  as  authorizing  any  person  to  kill  a 
dog  which  was  licensed,  but  bad  no  collar  on, 
provided  that  be  could  do  so  without  commit- 
ting a  trespasB,  although  no  warrant  for  the 
killing  of  dogs  had  been  Issued.  The  conatttu- 
tlonsl  objection  against  general  warrants, 
which  waa  tbe  occasion  of  so  much  controversy 
in  that  state  in  its  colonial  days,  was  held  not 
to  apply  to  dogs,  and  a  warrant  was  sufflcieot 
which  ordered  the  killing  of  all  dogs,  living  lo 
a  town,  nol  duly  licensed  and  collued. 

In  St  parte  Cooper^  3  Tex.  App.  480  {^i 
Am.  Sep.  162],  it  was  held  that  doga  wars 
not  property  within  tbe  tax  clause  of  us  Con- 
stitution, and  tbat  a  tax  upon  dogs  waa  a  po- 
lice regulation  and  a  legitimate  exercise  of  tbe 
police  power.  The  point  was  made  tbat  dogs, 
being  property,  should,  under  tbe  Constitu- 
tion, be  taxed  ad  valorem  as  other  property 
was.  But  it  was  held  tbat  the  law  was  not  s 
tax  law  in  Its  ordinary  sense,  but  a  police  r^- 
niation. 

So,  in  Tennejf  v.  Lent,  16  Wis.  568,  It  was 
held  that  It  was  a  legitimate  exercise  of  the 
police  power  "to  regulate  and  license  the  keep- 
ing 01  dogs,"  and  that  the  exercise  of  tbat 
power  was  based  upon  tbe  idea  that  the  busi- 
ness licensed,  or  *klnd  of  proper^  rega-[704 
laled,  to  liable  to  work  mischtef.  and  therefore 
needs  restraints  which  shall  operate  as  a  pro- 
tection to  the  public. 

In  Jenkins  v.  Bcdlantj/ve,  8  Utah,  246  [16  L. 
R.  A.  689],  the  constitutional  question  is  con- 
sidered at  great  length,  and  tbe  provisions  of  a 
city  charter  aathorizing  the  city  to  tax,  rego- 
late,  or  prohibit  the  keeping  or  dogs,  and  lo 
authorize  tbe  destruction  of  the  same,  when  at 
large,  contrary  to  tbe  ordinance,  and  tbe  issu- 
ance of  a  certiflcato  of  registration,  requiring 
the  wearing  of  a  collar  by  the  dog  with  bis  reg- 
istered number  thereon,  and  providing  tbat 
all  dogs  not  so  registered  and  collared  sbonld  be 
liable  to  be  killed  by  any  person, — were  valid 
and  were  not  in  violation  of  the  0th  Amend- 
ment to  tbe  Constitution. 

The  only  case- to  the  contrary,  to  which  our 
attention  has  been  called,  to  that  of  Washing- 
ton v.  Meiga,  1  McArth.  53,  In  which  a  city 
ordlnanceof  Washington,  requiring  tbe  owner 
of  dogs  to  obtain  a  license  for  the  keeping  of 
the  same,  waa  held  to  be  IllegaL  The  sub- 
stance ot  the  opinion  seems  to  be  that  If  the 
dog  be  a  species  of  property,  which  was  con- 
ceded. It  was  entitled  to  the  protection  of  other 
property  and  the  owner  should  not  be  required 
to  obtain  a  license  for  keeping  the  same. 

Even  if  it  were  assumed  that  dogs  are  prop- 
erty In  the  fullest  sense  of  the  word,  they 
would  still  be  subject  to  the  police  power  of 
the  Slate,  and  might  be  destroyed  or  otherwise 
dealt  with  as  in  the  judgment  of  the  legislature 
is  necessary  for  the  protection  of  its  citizens. 
That  s  state,  in  a  bona  fide  exercise  of  its  po- 
lice power,  may  interfere  with  private  prop- 
erty, and  even  order  its  destruction,  is  as  well 
settled  as  any  legislative  ^wer  can  be.  which 
has  for  its  objects  the  welfare  and  comfort  ot 
the  citizen.  FOTlnslsno^,  meats,  fruits,  snd 
vegetables  do  not  cease  to  become  private  prop- 
erty by  their  decay;  but  It  Is  clearly  within  the 
power  of  the  state  to  order  their  destroction  in 
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times  of  epidemic,  or  wbeoeTer  tber  an  •op- 
posed u  to  be  deleterious  to  tbe  puolic  Iie«ltb. 
Tbere  U  also  property  Id  n|Ea  mhI  clothfnE; 
but  tbat  does  not  »taaa  in  tbe  wiy  of  tbeir  de- 
■tniction  in  cose  tbey  become  infected  and  dan- 
ceram  to  tbe  public  health.  No  property  la 
7O0]iiiore  Mcred  than  'one's  home,  and  yet  a 
bou^e  may  he  pulled  down  or  blown  op  by  the 
public  authnritles,  if  ceceBsarT  to  aTcrt  or  ftay 
a  general  conflagratiOD,  and  toat,  too,  without 
recootae  agaioBt  auch  autbortttee  for  the  tres- 
paaa.  Bowditch  T.  Bolton,  101  U.  B.  16  [26: 
9801:  JVmim'j  Cam,  19  Coke.  08;  British  Catt 
Ptaie  Mtrt.  t.  Mer«dith.  4  T.  R  794,  797;  8Ume 
T.  Ntw  York,  25  Wend.  167;  BvmU  t.  Stit 
7orA.aDenIo,461. 

Other  inttances  of  thia  are  found  in  the  power 
to  kill  diseased  cattle,  todestroy  obscene  books 
or  pictures,  or  gambling  InMruments,  and.  In 
LavBtan^,SU^.  liaU.%.  188n»:  885].  h  was 
held  to  he  within  the  power  of  a  stale  to  order 
the  summaiy  deaimctkm  of  flying  nets,  the 
use  of  which  was  Ukely  to  result  in  tbe  extinc- 
tion of  Taluable  flsberiea  within  the  waters  of 
the  sUta. 

It  b  trae  that  under  the  14th  Amendment  no 
state  can  deprive  a  person  of  Ids  life,  liberty, 
or  property  without  doe  process  of  law;  but  in 
determining  what  is  due  process  of  law  we  are 
bound  to  consider  the  nattire  of  tbe  property, 
the  necewlty  for  its  sacrifice,  and  the  extent  to 
whidi  it  baslieretofore  been  regarded  as  within 
tbe  police  power.  So  far  aa  property  is  Inof- 
fanslTB  or  harmless.  It  can  only  be  condemned 
or  destroyed  by  legal  frnKeedlngs,  with  due 
BoUee  to  ttie  owner;  but  so  far  aa  it  is  danger- 
ooa  to  tbe  saf^  or  health  of  tbe  community, 
due  procesa  of  law  may  aathorlae  Its  summary 
destruction.  Aswsa  said  iaJtnkiiu  t.  BaUan- 
(Vii<,8Utah.845,247[16li.R  A.689]:  "The 
emergency  may  be  such  as  not  to  admit  of  tbe 
delay  essential  to  judicial  Inquiry  and  coosld- 
cratuMi,  ortbe  aaraect  of  such  acUon  and  proc- 
cas  may  be  of  sou  a  nature,  or  the  conditiona 
and  circumstances  In  whidi  the  act  must  be 
performed  to  effect  the  protection  and  give 
effect  to  the  law  may  be  such,  aa  to  rader  ju- 
dicial Inqaiiy  and  cmislderatlon  impractlcft- 
ble." 

Altbooi^  doga  BIB  ordlnaillT  harmless,  tb^ 
ptesern  some  tbeir  hereditary  wolflsb  Id- 
stlncta,  which  occaaionally  break  forth  In  the 
destruction  of  sheep  and  other  helpless  animals. 
Others,  too  small  to  attack  these  animals,  are 
almply  ridous,  noisy,  and  pestilent.  As  tbetr 
depredaiiODS  are  often  commuted  at  night,  it  is 
usunlly  imposaihie  to  identify  the  dog  or  to  fix 
706Jthe  *)labillty  upon  tbe  owner. who.  more- 
over.is  likely  to  be  pecuniarily  Irresponsible.  In 
short,  the  damages  are  usually  such  as  are  be- 
yond Uie  resch  of  judicial  process,  and  l^Ma- 
tlon  of  a  drastic  nature  ia  necessary  to  protect 
persons  and  property  from  destruction  and  an- 
noyance. Such  legislation  is  clearly  within 
the  police  power  of  the  states  It  ordinarily 
takes  tbe  form  of  a  license  tax,  and  the  Identt- 
ficailon  <A  the  doc  by  a  collar  and  tag.  upon 
which  the  name  of  the  owner  Is  sometunea  to- 
quired  to  be  encraved,  but  other  remedies  are 
not  uncommon. 

In  Louisiana  there  b  only  a  conditional 
property  in  dogs.  If  they  are  giTen  In  by  the 
owner  to  the  a«esaor,  and  placM  npon  the  as- 
11 7S 
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aessnent  they  are  entitled  to  tbe  same 
legal  gnarantiea  as  other  personal  {noperty, 
though  In  actkms  for  tbeir  death  w  injoiy  the 
owner  is  Umited  In  the  amount  (rf  bis  racorery 
to  the  Talue  fixed  by  himsdf  in  the  last  sssf 
ment.  It  Is  only  under  these  restrictions  that 
dogs  are  recognized  aa  property.  In  addition 
to  this,  dogs  are  required  by  the  muoidpal  or- 
dinance or  New  Orleans  to  oe  [ooTided  with  a 
tag,  obtained  horn  the  treasurer,  for  which 
the  owner  pays  a  license  tax  (tf  $8.  While 
these  regulations  are  more  than  ordinarily 
atringeot.  and  might  be  declared  to  be  nnciui- 
stituUonal,  If  applied  to  domestic  anlmab  gen- 
erally, tbere  is  nothing  in  them  of  which  the 
owner  of  a  dog  has  any  legal  right  to  com- 

Cilain.  It  Is  purely  within  the  diseretlonof  the 
egislature  to  say  how  far  dogs  shall  be  reo^ 
niaed  as  proper^,  and  under  what  restrlcUons 
thcysbalibepennittedtoroamthestreetiL  Tbe 
atatote  really  puta  a  premium  upon  Talnabla 
dogs,  by  giring  tbem  a  recQgnlaed  podtion, 
and  \xy  permitung  the  owner  to  pot  nla  own 
estimate  upon  them. 

Tbere  Is  nothing  in  tbls  law  that  It  not  within 
the  police  power,  or  of  which  the  plaintiff  haa 
a  right  to  complain,  and  the  Jvd^mnt  «g  tk§ 
Omai    AffeA  it  thtr^ifn  apnuA. 
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0ea  &  a  BsiMctBi^  ad.  IV-mi 
FmUrfly  tet  Am  ditto  Jew— 7»  AmmA- 

L  TbedectakmoC  ttMtenltatfaleaititsastalnlnv 
a  terrltorW  atatnta  patoTtdlne  ftw  wrdlote  Iv 
lesa  than  iriiole  nonher  of  )uroca,  on  tka 
gronnd  that  the  orgairie  act  of  tbe  latiMorf 
tvn  the  tafflslatiire  uuUmlted  leglslatlTe  poww. 
as  aflalBst  tiM  ooDtentlon  that  tbe  aoc  of  Oob- 
■zMasithoslnteipnCed  waaloTlolatlooof  tba  • 
Kb  Amendneiit;,  la  soWset  to  mlaw  fey  tfe* 
ootntaa  toToMBCtbeTClMltjaC  anaetorOoo- 

» gnas. 

X  Tto  ftta  Amendment  sBonred  cnanlmtter  la 
flDdlDc  aTetdletaa  anicattal  featsraeCMal 
br  iaif  la  eommoD-iaw  esav  and  tta  aoa  of 
OdpgremeonM  not  Impart  ttw  power  to  shuea 

Nora.-^  te  mfWh  be  OMM  fliaCsB  mmmm 
Onwt.  €/  icrrttarfal  dSeMoM;  MSMia  and  mmmmt 
a/;  duUneMoMlMCMmiw  appeal  and  •  wrtt  dT  mr^ 
ror.— eee  note  to  bODcn'  Bank     Iowa,  nt  MT. 

^  Co  poww  or  ODNgnw      tarrttorte.  Bee  note  to 
Hist  NaL  Bsnk  t.  Tanktaa  Ooaelir.  Kc  MMA 
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itaB«oaBttt«tloaal  rale,  sod  oonU  DoCbetiMted 
M»u— ptiagtodoao. 

[Koa.  108, 168, 199.] 

So.  108  AroMd  and  Submitted  OeMer  t9, 
J896.  M.  16S  Submitted  Januarjf  J4, 1897. 
No.  199  StOmitM  Jmuarj/  99,  1897,  Ik- 
tidtd  Apra  96, 1897. 

F ERROR  to  tbe  Supreme  Court  of  the  Ter- 
ritory of  Utah  to  review  »  declilon  of  that 
court,  thai  tbe  act  of  Congreaa  of  September 
9,  mo,  the  organlo  act  of  tbe  Territory, 
Tested  In  tbe  territorial  legitlature  luch  un- 
limited power  as  eoabled  ft  to  provide  that 
noaoimlty  of  action  od  tbe  part  of  jurors  In 
cItU  cases  wu  not  necessary  to  a  Talid  veidict, 
and  that  such  act  was  constitutional  as  against 
the  7\h  Amendment    JudgmenU  reurted, 
tad  caaet  nmaaded  for  furtfaer  proceedings. 
Bee  same  casetbdow,  10  Utah,  178, 179. 
Tbe^factt  are  stated  la  the  oi^nloo. 
Mr.  J.  Ii.  R»wlfau  for  Iplalnttff  In  error 
fai  Na  108. 

Mmn.  P»rl«y  Z*.  WUUws  for  defend- 
aDts  to  error  in  No.  108. 

Mr.  ynaimm  O.  HaU  for  phdntUt  In  er 
ror  lo  Na  158. 

Mmri.  Parlov  Ii.  WilUam,  Frank 
FUret.  aod  AVoM  B.  Scott,  for  defeodant  In 
OTOr  in  No.  1S8. 

Metan.  WUlUm  HeK«7  aod  D.  B. 
BmpUead  tot  plalotUI  lo  error  io  Na  199. 

Mr.  WUlUm  T.  8.  Cortla  fordefendanu 
In  error  la  No.  199. 

Mr.  Chief  Justice  TuUmr  deUnrcd  tbe 

opinion  of  the  couri: 

Id  these  three  cases  Judgments  were  eotered 
on  verdict*  returned  by  less  than  the  whole  num- 
708]ber  of  Jurors  by  which  tfac^y  *were  tried. 
It  has  been  decided  by  this  court  that  the  terri* 
tortat  act  of  March  10, 1899.  permitting  this 
to  be  done  (Utah  Laws  1892,  p.  48).  was  invalid, 
because  lo  cootravectloD  of  tbe  7th  Amend- 
ment to  the  Constitution  aod  the  act  of  Con- 
rren  of  April  7. 1874  (18  Stat,  at  L.  S7.  chap. 
80).  Amerkan  PuUitkiiig  Oo.  T.  JVKiltsr.  lfl6U. 
&  404  {ante,  10791. 

Ezoeptlons  to  ue  course  pursued  were  sof • 
fldeotly  preserved,  and  tbe  judgments  moat 
be  reversed  if  this  couri  has  jurisdictlou. 

The  amouots  in  controversy  Id  each  instance 
were  not  suflQdent  to  give  jurisdiction,  and  tbe 
Inqniry  Is  whether  the  validity  of  any  statute 
of,  or  anthority  exercised  under,  the  Untied 
States  was  drawn  In  question  before  tbeconrta 
below.  Act  March  8, 1886  (88  Stat  at  L.  448. 
chap.  866,  %  2j. 

Tlie  supreme  court  of  the  territory  held  lo 
Bm  v.  WhiU,  9  Utah.  61  [24  L.  R  A.  277] 
(and  the  decision  was  followed  In  these  cases), 
that  tbe  act  of  Congress  of  September  9,  1860 
(9  But.  at  L.  468,  chap.  61.  §  6).  the  organic 
act  of  tbe  territory,  vested  la  the  territorial 
lej^slature  such  uollmiled  legislative  power  as 
eoabled  It  to  provide  that  unaoimity  of  sctioo 
00  the  pari  of  jurors  in  civil  cases  was  not 
neceasary  to  a  valid  verdict.  But  defend- 
anta  cooteoded  that  the  act  of  Coosress  as  thus 
loterpretcd  was  In  violation  of  theTth  Amend- 
ment and  the  validity  of  the  act  was  In  that 
way  drawn  In  questlcm.  Io  tbe  view  wbfc^ 
the  supreme  court  took  of  the  act  It  was 
166  U.  & 
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obliged  (0  subject  i'  to  the  test  of  tbe  Constitu- 
tion, and  accordingly  lo  deddlng  that  tbe  7th 
Amendment  did  not  require  unnoimtty  of  ac- 
tioD.  the  court  held  in  effect  that  the  act  of 
Congress  was  conslltullonal  although  it  em- 
powered the  terriiorisl  legislature  to  provide 
for  verdicts  by  less  than  the  whole  number  of 
jurors.  The  question  Involved  was  not  matter 
of  conetmctloo  of  the  territorial  act  but  tbe 
court  discussed  Its  validity,  and  this  depended 
on  the  validly  of  the  act  of  Congress  giving 
it  the  scope  woich  tbe  couri  attributed  to  it. 

la  this  there  was  error.  la  our  opinion  tbe 
7th  Ameodmeot  secured  noaoimlty  in  flodlng 
a  verdict  as  an  essential  feature  of  trial  by  jury 
In  commoa-law  cases,  and  the  act  of  Conness 
*could  not  Impart  tbe  power  to  change  [700 
the  constitutional  role,  and  could  not  be  treated 
as  attempting  to  do  so. 

These  cases  are  exceptional,  and,  under  the 
peculiar  drucumstaoces,  we  thlok  the  juris- 
diction msy  be  maintained. 

Judgment*  reterted  aod  eases  remaoded  to 
the  supreme  court  of  the  attte  for  farther  pro- 
ceedings. 


LOUTSYILLE    8t  NASHVILLE  RAIL- 
ROAD COMPANY,  Ptff.  inBrr., 
e. 

CITY  OF  LOUISVILLB. 

(Sees. C Beportar^  ad.  TQ»-nu 

Federal  fvssMra— hAm  not  tufficiently  raSud. 

L  AdeflattelSiueMtothevalMltTOf  aitfttoteor 
tlw  poaseastoD  of  a  riffbt  must  be  dlAlootly  dedu- 
otble  from  tbe  reoord  before  a  Stat*  oouitoan  be 
held  to  hevedltpoaad  (tf  a  IWeial  quasttoa  br 
hadeeMMi. 

X  Where  tbe  screed  ease  presented  no  lanw  aa  to 
tlie  vaUdltr  Of  a  atete  statute,  tnit  onVj  tbe  que*- 
tlOQ  of  Its  ooDStrootloD,  and  tbe  Mate  oourt  ODlr 
determined  wbetber  a  nUroad  company  waa  en- 
titled to  a  dtaoouot  on  tts  taxes,  aod  no  PMeral 
rlfbt  waa  olatmed  or  denied  )□  the  state  oourt, 
and  none  waa  mentioned  ezoept  In  a  motion  to 
■M  aalde  thejodcment,  thla  oourt  oanoot  take  Jo- 
riadlotlon  on  tlie  vrouad  that,  as  tbui  oonrtnied, 
tbestanite  Impaired  the  otriivttlon  of  a  oontraot 
m  Uw  oompany^i  Oharter. 

(Na861.] 

Arguii  AprU  1,  1807.  Decided  AsrU  98, 
1897. 

El  ERROR  to  the  Court  of  Appeals  d  tbe 
stale  of  Kentucky  to  review  a  judgment  of 
that  couri  affirming  tbe  judgment  of  the  Supe- 
rior 0)urt  of  Eentuckv  which  affirmed  the 
judgment  of  the  chancellor,  that  ibe  Louisville 
a  Neflhvllle  Railroad  Comrany  had  no  right  to 
any  dlscouot  on  Its  tax  bill,  and  dismissing  the 
action,  which  was  brought  by  said  company 
affalnat  tbe  dty  of  Louisville.  Writ  error 
dtemieeed. 
See  same  case  below,  29  8.  W.  886. 


Non.— to  MMfctim  of  ffrderol  over  stats 
eowtt;  neeeattty  of  Federal  ^^eMovMiSatonHeH- 
IttfM  AdentI  gundnn,— see  note  to  HamtiUa  v. 
Weetem  I«nd  On.  Wtt  SVT. 

^  to  uAot  lows  ors  veiit  Of  tmpotrteo  ebHpoitoH  4f 
eoniraecii,  see  note  to  Fletahar  T.  Peek,  St  tSL 
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StotemeDt  by  Mr.  Chief  Justice  FalleF! 

Tbti  wu  a  CAW  insiitiiied  io  the  Louisville 
cbancerv  court  by  the  Louiaville  &  NasbvUte 
Railroad  Company  against  the  city  of  Loufs- 
v-Ule  by  the  Sling  of  eo  agreed  caae  under  the 
foUowiog  provisioaaof  tbe  CItU  Godeof  Prao- 
tlce  of  tbe  state  of  Eeatucky: 

"Sec.  (bt7.  Arties  to  s  questioo  which 
mlebt  be  tbe  subject  of  t  drll  action  may, 
wiuiout  action,  state  the  question  and  tbe  facts 
upon  which  it  depends,  and  present  a  submis- 
sion thereof  to  any  court  whieb  wouid  have 

iurisdiction,  If  ao  action  bad  been  brougbt. 
tat  it  must  appear  by  affldarit  that  tbe  con- 
troversy is  TMi,  and  tbe  pioceediDgs  In  good 
7  lOJrfai^i  to  detennlnetbe  rlgbts  of  tbe  par- 
tiea.  Tbecourtshall,tbereapon,bear8addeteT- 
inlne  tbe  case,  and  render  judgment  aalf  an  ac- 
tion were  pending. 

*'Bec.  688.  Tbe  case,  tbe  submission,  ud 
tbe  judgment  shell  constitute  Uie  record. 

"Sea  689.  Tbe  jadgmeotaball  be  witb  costs, 
aod  may  be  enforced,  and  aball  be  subject  to 
reversal.  In  tbe  same  manner  aa  it  It  baa  been 
rendered  in  an  action,  unleaa  otherwise  pro- 
Tided  in  tbe  submission." 

Tbe  agreed  case  commenced  as  follows: 
"Tbe  Louisville  &  Nashville  Railroad  Com- 
pany and  the  city  of  LooiaTllIe  hereby  state  to 
tbe  court  tbe  facta  hereinafter  presented  and 
aubmlt  to  tbe  court  for  decision  tbe  question 
hereinafter  stated."  Then  followed  a  state- 
ment of  facts,  and  the  stlpalatloo  thus  pro- 
ceeded: 

.  "Upon  the  foregoing  facts,  was  the  Louisville 
A  Nashville  Railroad  Company  entitled  then 
to  a  discount— and,  If  so,  then  lo  what  discount 
upon  ibe  tax  bills  mentioned  herein  on  Febru- 
ary 4, 1890,  when  ft  offered  to  pay  said  Mils 
less  a  discount,  or  on  February  0, 1892,  when 
it  paid  the  amount  of  said*  bills  under  protest? 

"If  the  court  aball  be  of  the  opinion  that  the 
railroad  company  at  the  time  of  said  tender  or 
payment  was  entitled  to  a  discount  upon  tbe 
amount  of  said  tax  Ulls,  then  jadgmenc  may 
be  entered  for  the  amount  of  such  discount, 
with  interest  from  February  6. 189''i,  until  paid, 
in  favorotthe  Louisville  &  Nashville  Railroad 
Gompony  against  the  city  of  Louisville  for  tbe 
amount  of  such  discount  and  the  costs  of  this 
proceeding;  bat  it  tbe  court  sfaall  be  of  the 
opinion  that  said  railroad  company  was  not  en- 
tilled  to  any  discount  on  said  bills  on  said  day 
of  tender  or  payment,  then  judgment  may  be 
entered  dismissing  tbe  case  and  giving  Judg- 
ment for  costs  of  this  proceeding  in  favor  of 
tbe  city  of  [jouisTllte  agaioat  tbe  Louisville  ft 
Nashville  Railroad  Company.  Tbe  right  of 
appeal  from  the  judgment  of  the  LotusTllle 
chancery  court  is  not  waived," 

The  case  was  beard,  and  tbe  chancellor  en- 
tered tbe  following  Judgment: 
711]  *"Tbi9  agreed  case  having  been  submit- 
ted In  chief,  and  tbe  court  being  sufficiently  ad- 
vised, delivered  a  written  opinion,  which  is  now 
filed,  and  In  accordance  tberewilh  It  Is  considered 
tbeoourt  that  plaintiff,  tbe  LouUvlUe&Nasb- 
Tille  Ralltoad  Company,  had  no  rlgfat  to  any 
dlscouat  on  its  tax  bill  when  ft  pud  or  ten- 
dered payment  of  same,  as  shown  in  said  agreed 
case,  and  that  this  said  action  be,  and  Is  uiere- 
fore,  dismissed,  and  that  defendant  recover  of 
plaintiff  its  coats  herein  expended." 
tl74 


Tbe  plaintiff  excepted  and  carried  the  < 
by  appeal  to  the  superior  court  of  Kentucky^ 
and  the  Judgment  of  the  chancellw  waa  u- 

firmed. 

Opinlona  were  delivered  bj  the  cfanBcdlor, 
and  by  tbe  superior  orart 

After  tbe  judgment  of  tfllrmance  the  rail- 
road company  "moved  tbe  court  to  set  aside 
tbe  submission  and  Judgment  and  transfer  tbia 
case  to  the  court  of  appeals  or  to  grant  an  ap- 
peal to  the  court  of  appeals"  on  these  grooods: 

"This  day  came  appellant  by  ooonsel,  and 
stated  to  tbe  court  that  It  bolleves  tbe  statnte* 
Involved  In  this  action,  aa  to  tbe  taxation  ot 
railroad  property  in  the  dty  of  Louisville,  m 
coostruea  by  tbe  court  In  Its  opinion  lately  de- 
livered herein,  to  be  invalid  and  to  be  In  vfo- 
latlon  of  tbe  Constitutions  of  tbe  state  of  Ken- 
tucky and  of  the  United  States,  and  that  it  de- 
sired to  be  heard  on  tbe  question  of  the  vaHdi^ 
of  said  titiubm,  and  thereupon  moved  the 
court  to  set  adde  IM  judgment,  and  the  order 
of  aabmlasloD  berdn  and  to  ttansfcr  this  ac- 
tion to  tbe  court  of  appeals;  and  came  appel- 
lant further,  by  counsel,  and  moved  tbe  court 
to  grant  it  an  appeal  from  Its  Judgment  herein 
to  toe  court  of  appeals  In  tbe  event  tbe  court 
should  overrule  tbe  preceding  motions  above 
set  forth." 

Tbe  superior  court  overrated  tbe  motion  to 
set  aside  tbe  judgment  and  snbmlsrion,  and 
transfer  the  cause,  but  granted  tbe  appeal  to 
tbe  court  of  appeals,  which,  bdng  daly  proae- 
cuted,  tbe  Judgment  was  agdn  afflrmed.  9i 
B.  W.  866. 

A  writ  of  error  was  allowed  from  tbia  court 
by  the  chief  Justice  of  the  court  of  appeals. 

*Tbe  assignment  of  errors  tn  uw  [712 
brief  of  counsel  ts  as  follows: 

"1st.  That  the  statutes  involved,  according 
to  tbe  construction  put  upon  them  by  ibe  court 
of  appeals  of  Eentuchy,  do,  in  mbsunce  and 
effect.  Impose  a  different  rate  of  taxation  apon 
tbe  property  of  the  Louisville  &  Nashville 
Railroad  Company  from  that  which  is  Im^ 
poeed  upon  other  property,  either  real  or  per^ 
sonal,  in  the  city  of  Louisville;  and, 

"2d.  That  this  vlolatea  the  oUlgatioo  of 
tbe  contract  contained  In  the  charter  of  tbe 
Louisville  A  Nashville  Railroad  Company, 
whereby  it  was  agreed  that  Its  property  aiioald 
not  be  assessed  hiffber  than  other  real  propeny; 
thus  conflicting  with  the  provision  of  the  Con- 
stitution of  the  United  Statea  which  foiUdaanj 
state  to  pass  a  law  Impdrlng  Ibe  obligation  of 
a  contract;  and, 

"8d.  That  Independently  of  tbe  queatioo  of 
contract,  these  statutes,  as  construed  by  tbe 
court  of  appeals.  Impose  a  different  rate  ot 
taxation  upon  the  property  of  railroad  compa- 
nies fr6m  that  which  is  imposed  uptw  prop- 
erty of  tbe  same  kind,  in  tbe  same  place  and 
under  tbe  same  circa  matances,  when  owned 
by  any  otfaer  class  of  persons  than  railroad 
companies:  and  that  therefore  It  comes  within 
the  inhtbitfon  of  the  14tb  Amendment  of  the 
Constitution  of  tbe  United  Stales,  which  pro- 
vides that  no  state  shall  deny  to  woj  pmoo 
within  its  jnrlsdlction  the  equl  imrtecwm  of 
the  laws." 

Mmn.  Holm  Brveo*  Garnet  P.  Bttm,  and 
S.  W.  Brw  tot  plaintiff  In  oxor. 
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Mr.  Saarx  1^  Stone  for  defeDdant  Id  er- 
ror. 

Mr.  Obief  Justice  Foliar  deliTered  the 
opinion  of  the  court: 

By  the  terms  of  the  agreed  case  the  odIj 
Questions  suhmitted  to  the  chancery  court  of 
£oaiaTille  were  whether  the  railroad  compaDy 
-was  entitled  t(»a  discount  on  certain  tax  bills, 
and  If  80,  what  discount;  and  it  was  stipulated 
that  if  the  court  should  be  of  opinion  that  the 
company  was  not  entitled  to  any  discount, 
TlS]  *then  Judgment  should  be  entered  dls- 
mUsiog  the  case  with  costs.  The  chancellor 
In  Ma  opinion  pointed  out  that  the  ect  of  the 

Sinenl  assembly  of  Kentucky^  entitled  '*Ad 
ct  to  Rerise  and  Amend  the  iSuLawsof  the 
Cl^  fA  LoulsTHle,"  approved  1^  13,  1884, 
provided  for  a  discount  of  8  per  cent  on  taxes 
Mid  in  January;  of  3  per  cent  on  those  paid  in 
Febrna^:  and  of  1  per  cent  on  those  paid  In 
March,  nut  that  the  assessmentB  for  taxation, 
to  which  the  BCt  related,  did  not  In  terms  lo- 
clode  railroad  property,  the  assessment  of 
which  was  proTlded  for  by  Ej.  Qen.  Stat, 
chap.  98.  This  chapter  provided  for  the  as- 
■essment  of  railroad  property  by  state  author- 
ity for  state,  county,  city,  and  town  purposes: 
for  enforcement  of  payment  by  penalties  on  its 
chief  officer;  and  required  payment  by  a 
named  day,  but  it  nowhere  In  terms  txt  by  Im- 
plication allowed  any  deduction  for  prompt 
payment  of  state,  county,  city,  or  town  taxes; 
and  It  forbade  assessments  or  collections  of 
such  taxes  in  any  mode  other  than  that  therein 
designated. 

The  chancellor  held  that  such  a  deduction 
was  tentff  in  the  nature  of  an  exemptiCHi, 
and  that  exemptions  were  not  allowable  ex- 
cept where  express  authority  affirmatively  ap> 
peared  therefor,  and  that  no  such  au^orl^ 
appeared  here;  and  he  then  said:  "The  D;round 
of  inequality  in  taxation,  so  much  relied  on 
\ej  plaintiff's  counsel,  is  not  entitled  to  much 
weight,  for  the  principle,  If  such  there  be,  is 
misapplied.  Taxea  are  Impcaed  in  this  state 
on  corporations  by  classes.  No  member  of  a 
class  can  complain  If  he  is  treated  like  all  in 
the  same  class.  If  it  be  wrong  not  to  allow 
deductions  to  banks,  railroads,  gas  companies, 
etc.,  for  prompt  payment  of  taxes,  then  the 
legislature  can  remedy  the  wrong.  In  the  pres- 
ent condition  of  the  statute  the  courts  cannot. ' 

And  the  court,  being  of  oidnlon  that  the 
company  was  not  entitled  to  any  discount, 
entered  judgment  strictly  In  accordance  with 
the  stipulation  of  the  parties.  There  was  no 
iDtimalion  in  the  agreed  case  that  any  consti- 
tutiooal  question  was  submitted  for  determina- 
tion, and  no  such  question  was  propounded. 
The  matter  was  one  of  construction  merely. 

The  superior  court  had  no  appellate  jurlsdlo- 
7t4]tion  of  an  *appeal  involving  the  validity 
of  a  statute  (Ey.  Code  1896,  p.  473),  as  was  con- 
ceded at  the  bar,  and  yet  plaintiff  in  error 
prosecuted  its  appeal  to  that  court.  After  the  su- 
perior court  had  gene  to  Judgment,  the  railroad 
company  made  its  motion  to  set  the  judgment 
aside  and  transfer  the  case  to  the  court|of  ap- 
peals on  the  CTOund  that  it  believed  the  statutes, 
^'aacoDStrued  by  the  court  in  its  opinion  lately 
delivered  herein,  to  he  invalid  and  to  he  In  vlo- 
latioD  of  the  Constttations  of  the  state  of  B^- 


tucky  and  of  the  United  States.**  Even  then, 
the  company  did  not  Indicate  in  any  way  in 
what  particulars  the  statutes  were  in  contra- 
vention of  either  of  those  instruments.  This 
motion  was  overruled,  and  an  appeal  allowed 
to  the  court  of  appeals.  The  court  of  appeals 
arrived  at  the  same  conclusion  as  the  other 
courta,  and  rejected  the  claim  for  a  discount 
as  not  permitted  by  the  statnte.  Hie  court 
closed  its  opinion  thus: 

"The  city  la  not  allowed  to  fix  any  value  on 
appellant's  property.  The  penalty  on  its  fall- 
ing to  pay  taxes  to  the  city  is  not  made  to  ap- 
ply to  ttie  appellant,  and  it  is  plain,  we  think, 
that  the  charter  provision  or  the  law  In  regard 
to  the  assessment,  collection,  and  payment  of 
the  taxes  of  the  citizens  within  the  municipal- 
ity does  not  Include  railroads  or  such  corporate 

Eroperty,  and  equally  apparent  that  the  legla- 
iture.  In  reganf  to  these  corporations,  can  en- 
act a  different  system  or  mode  of  assessment 
and  collection  from  tiiat  undw  whfdi  taxes 
are  ordinarily  collected,  and  the  discoont  al> 
lowed  the  citizen  to  encourage  the  prompt 
payment  taxes  is  not  a  discnminaUon  in  his 
favor  as  against  appellant,  nor  is  it  open  to 
constitutional  objection.  Oinnnnati,  N,  0, 
dk  T.  P.  R.  Co.  V,  Kenturky  {"Kentucky  R. 
Tax  Cate^')  115  U.  8.  331  [29:  414]." 

The  record  does  not  disclose  that  any  Federal 
question  was  speciflcally  raised  in  the  court  of 
appeals,  and  tlie  sole  reference  In  the  opinion 
to  constitutional  objection  is  In  the  language 
above  quoted.  Doubtless  that  reference  waa 
by  way  of  answer  to  the  contention  that  the 
statute  might  fall  altogether  unless  oonatmed 
to  include  railroad  companies. 

In  FavB^  V.  Bruntwick  Oouaty.  ISO  U.S.  488, 
480  1184,  1186],  we  said:  "As  many  times 
reiterated,  it  is  essential  to  the  maintenance  of 
'jurisdiction  upon  the  ground  of  er-  [716 
roneous  decision  as  to  the  validity  of  a  state 
statute  or  a  right  under  the  Constitution  of  the 
Unit^  States,  that  It  should  appear  from  the 
record  that  the  validity  of  such  statute  waa 
drawn  In  question  as  repugnant  lo  the  Consti- 
tution, and  that  the  decision  sustained  Its  valid- 
ity, or  that  the  right  was  specially  set  up  or 
cuilmed  and  denied.  If  it  appear  from  the  rec- 
ord by  clear  and  necessary  intendment  that  the 
Federal  question  must  have  been  directly  in- 
volved so  that  the  state  court  could  not  have 
givenjudgmeot  without  deciding  It,  that  will 
be  sufficient;  but  resort  cannot  be  had  to  the 
expedient  of  Importing  Into  the  record  the  leg- 
islation of  the  state  as  Judicially  known  to  its 
courts,  and  holiliog  the  validity  of  such  legis- 
lation to  have  been  drawn  In  question,  and  a 
decision  necessarily  rendered  thereon,  in  arriv- 
ing at  coQClusions  upon  the  matters  actually 
presented  and  considered.  A  definite  issue  as 
to  the  validity  of  the  statute  or  the  poaaessiou 
of  the  riicht  must  be  distinctly  deducible  from 
the  record  before  the  state  court  can  be  held.to 
have  disposed  of  such  a  Federal  question  by 
its  decision." 

And  see  F.  O.  Oxley  Stave  Co.  v.  Bvtler 
County,  166  U.  8.  648  [ante,  1149],  in  which 
this  subject  is  largely  considered  and  the  au- 
thorities cited. 

The  agreed  case  presented  no  Issue  as  lo  the 
validity  of  the  statute,  but  simply  the  question 
of  its  construction.  The  company  did  not  sue 
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to  Kcover  fwck  tbe  taxes  it  had  paid  on  the 
groDDd  of  the  invalidity  of  the  laws  wider 
which  th^  were  levied,  DQt  to  recom  the  dii> 
ooutat  allowed  to  taxpayers  by  a  jMutteolar 
itatnte.  The  chancery  ooort  was  nint  up  by 
the  agreement  to  determtne  whether  the  com- 
Moy  was  or  was  not  entitled  to  that  discount 
The  conatmction  by  the  chaDcery  court  was 
concurred  In  by  the  superior  court  and  by  tbe 
court  of  appeals,  and  the  Judfrment  of  the 
ehanoeiT  court,  rendered  as  sUpnlated,  was 
affirmed.  It  la  now  said  that  as  the  proper 
constmotkm  of  the  statute  was  deflnftdy  eet- 
llcd  bj  tilt  oooit  of  wealii  this  eoort  can 

un 


take  jnxlsdledon  at  that  stsge  <d  the  eae^  be- 
caoie  as  thna  oonstroed  the  statnic  impaired 
the  obligation  of  a  contract  created  by  Oie  diar- 
ter  of  the  company  (which  waa  not  mentloDed 
in  the  agreed  *ease),and  because  It  denled[7 10 
the  equal  protection  of  the  laws  In  contiaTon- 
Uon  of  the  14th  Amendment,  although  aodcA- 
nite  issue  In  either  respect  waa  tendered 
throughout  the  proceeding  unless  tiie  mention 
of  tbe  Constitution  of  the  United  Stales  on  tbe 
motion  to  set  aside  may  be  so  r^aided.  W* 
do  not  think  that  waa  raSoleot. 
Wfit^mwrHmimi, 
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FOIxLOWierG  ARE  MEMORANDA 

OF 

ALL  GASES  DISPOSED  OF  AT  OCTOBER  TERM,  1896, 

nimuuT  mnoBi*  ud  hot  subwhbbs  m  othebwub  bbfobihd  nt  thib  kditioh. 


TENTH  BUIiE. 

A1.BIIRT  Tbkx  etal,,  F%ff$.  in  Err.,  «.  Eluis 
Cmsic  nSo.  &J 

Id  Enor  to  the  Sapieme  Comt  of  the  State 
«t  Arkansu. 

Mr,  JcAn  P.  Dillon  for  plafotiSs  Id  error. 
Mr.  a.  W,  WiOianu  (or  defendaot  Id  error. 

October  IS,  1896.  Dismisied  with  coats, 
putsnant  to  the  10th  Rale. 

RiOHASD  D.  Uhthoff,  Ftff.  in  Brr.,  9. 

United  Stateb.   [No.  4867| 

In  Error  to  the  District  Court  of  the  United 
States  for  the  District  of  Maryland. 

Mr.  William  Oolton  for  plaiDtiCF  in  error. 
The  Attomeg  Ctentral  for  defeodaot  In  error. 

OeMer  «S,  1896.  Diamiaaed  poiauant  to  the 
lOthRule^ 


Q.  T.  B.  HowABD,  Ptf.  in  Err.,  e.  United 
Statbi.   [No.  74] 

In  Error  to  the  drcolt  Coort  of  tiie  United 
totes  for  the  Western  District  of  Tennessee. 

Mr.  Wm.  H.  Carroll  for  plaintiff  in  error. 
Tha  Attorney  General  for  defendant  in  error. 

October  £7,  189$.  DismlMed  puraoant  to 
the  10th  Rule. 


Obaslss  U.  Hatthevs  et  aL,  Executors, 
Appts.,  «.  Pktkb  Hbtnsr  et  al.    {No.  77.] 
Appeal  from  the  Court  of  Appeals  of  the 
Dtotrict  of  Columbia. 

Mr.  OharUt  M.  MatHetM  for  appellants. 
Mr.  Arthur  A.  Birnegtat  a|»elteea. 
October  S8, 1896.  Dlimlaied  with  ooste,  par- 
it  to  the  10th  Bnle. 


Jambs  S.  Svuxmxtetat.,  Appt*.,9.  Stephen 
RosnTS,  Sheriff,  etc   [No  81.1 
Appeal  from  the  United  Slates  Circuit  Court 

of  Appeals  for  the  Eighth  Circuit. 
Mr.  Oeorge  B.  Bentton  for  appellanta.  No 

a|»earaace  for  appellee. 
OetOer  t8,  2896.  DlBiiilned  with  coata, 

pannut  to  the  10th  Rule. 

D.  8.  Thohab,  PW.  in  Brr.,  «  J.  H.  Lam 
al.,  Fartoera,  etc.   [No.  00.] 

Id  Error  to  the  Supreme  Court  of  the  Ter 
fltory  of  Arizona. 

Mr.  BocAetter  Ford  for  plaintiff  in  error. 
Mr.  FYank  W.  Saekett  for  defendants  in  error. 

October  99, 1896.  Dlsmlased  with  coata,  pur- 
suant to  the  lOth  Bole. 

IM  V.  & 


liEWisC.  RociEWELL,Hjr.  ('n  Err.,9,  Fabmbbs* 
National  Bank  of  Lonomont.   [No.  117.] 
In  Error  to  the  Court  of  Appeals  of  the 
State  of  Colorado. 

Mr.  L.  O.  So^twetl  for  plaintiff  In  error. 
No  appearance  for  defendant  in  error. 

October  SO,  1898.  Dismissed  with  coats,  pur- 
suant to  the  lOtbRule. 


J.  H.  SoALxa  iU.,  I^t.  in  Err., «.  Charles 
DnxoraHAK  «(«!.,  BecelTers,  etc.  [NaTO.I 
In  Error  to  the  Court  of  Civil  Appeals  of 

the  State  of  Texas. 

Mr.  J.  J.  Darlington  for  plaintiffs  Id  error. 

Metert.  J.  BuHey  Aahton  and  R.  8.  Lovett  for 

defendants  in  error. 
NbvfmbeT  t,  1896.   Dismissed  with  costa, 

pursuant  to  the  10th  Rule. 

Texas  &  Pacific  Railwat  Compakt.  IHff. 

in  Err.fV.  Elizabeth  Nolan,  etc.  [No.  137.] 

In  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit. 

Meters.  John  F,  Dillon  and  Windote  8. 
Pierce  for  plaintiff  in  error.  No  appearance 
for  defendant  in  error. 

November  3,  1896.  Dismissed  with  coats, 
pursuant  to  the  lOtb  Rule. 


MtLO  Eluorb  et  al.,  Plffe.  in  Err.,  v.  Yickb- 
BUBa.  Shbktgpobt,  &  Pacific  Railroad 
COMFANT.    [No.  143.] 

Id  Error  to  ue  Supreme  Court  of  the  State 
of  Louisiana. 

Mr,  N.  T.  2f.  BtMnton  for  idaintiffa  in  em». 
Mr.  Edteard  CoUton  for  defendant  in  error. 

Noumber  4,  1896.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Jahes  a.  Shrrve  et  al.,  Plffe.  in  Err.,  v. 

Walter  S.  Chebshan  et  ai.   [No.  143.) 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

Mr.  0.  0.  Paraone  for  platntiffa  in  error. 
Mr.  C.  J.  Bvghee,  Jr.,  for  defendants  In  error. 

November  I,  2896.  Dismissed  with  costs, 
pursuant  to  the  lOtb  Rule. 

Cbtoaoo,  Kansas,  &  Nebbabka  Railwat 
OoHPANT,  Ptff.  in  JBrr,, «.  Jtidboh  B.  Van 
Cleave.  [No.  148] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Kansas. 

Mr.  W  F.  Evam  for  plalotlfl  Id  error.  No 
appearance  for  defendant  in  error. 

limember  6^  1896,  Dismissed  with  costs, 
ponaant  to  the  10th  Bnle. 
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SunuEMS  ComtT  ot  ths  UmriD  Statul 


Oct.  Tkbm, 


L.  A.  LinoBCUM,  FJff.  in  Err.,  «.  Umttsd 
BtATU.   [No.  848.] 

In  Error  to  tbe  Dliirlct  Court  of  tbe  Uslted 
Statei  for  the  Kortbern  District  of  TeiUL 
I  Mr.  X  B.  Savvden  for  plaintiff  In  error. 
Attorney  Qeneral  tor  defendant  In  error. 

2fovember  SO,  1S96.  Dlunieaed  piinnut  to 
the  iOth  Role. 


Tkaitk  S.  Bosxxhs,  P^.  in  Err.,  e.  Btatb  of 

HiNKESOTA.    [Ko.  IW  ] 

Id  Srror  to  the  Sapreme  Oouit  of  Oie  State 
of  Mlsoesota. 

Mr.  M.  D.  Jfunn  for  i^IatUf  in  error.  No 
appearaDce  for  defendant  la  error. 

January  IS,  1897.  Dlunined  wttb  ooite. 
porauant  to  tbe  lOth  Bole. 

HjDtKT  H.  Rbotob,  Appt.,  «.  Sdwaxd  Ftrs- 

OBIUU>.    t^o.  104.T 

Appeal  from  the  Unfted  BUtet  OlrcaltCoart 
of  Appeals  for  tbe  Eighth  Circuit 

JfeuriL  U.  M.  Bote  and  0.  R  Bote  for  ap- 
pellant.  Mr.  8.  W.  Wiilianu  for  appellee. 

January  19,  1897.  Dlunlnad  irlth  ooate, 
punoant  to  tbe  lOlb  Role. 

JOVBOH  EnOINBEBINe  & FOCITDBT  Co.,  Av^., 

«.  Stkam  Taoht  "PaaiDox,"  etc  pfo. 
176.] 

Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  Qtarye  Boadly  for  appellant.  No  ap- 
peannce  fw  appellee. 

January  te,  J897.  DlsmlMed  with  costs, 
pursuant  to  tbe  lOtb  Rule. 

liAFATBTTS  HUDSOK,  P(ff.  in  BtT.,  «.  UHITBD 

Status.   [No.  178.  J 

In  Error  to  the  District  Court  of  the  United 
States  for  the  Wotem  District  of  Arkansas. 

Mr.  Wm.  Jt  Orawtn  for  plaintiff  In  error. 
The  Attorney  Oeneral  for  defendant  In  error. 

January  te,  1897.  Dismissed  pursuant  to 
the  lOih  Rule. 


Jambs  Mubfht.  P(f.  in  Err. ,  t.  Statb  or 

Wabhisgton.    [No.  648.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  WaahingtoD. 

Mr.  Qwrge  M.  Emory  for  plaintiff  in  error. 
Mr.  A.  W.  Battle  for  defendant  in  error. 

Anuory  17,  1897.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

B.  F.  DowBLL  tt  of.,  P^t.  in  Err.,v,  Danibl 
W.  Apfumatb  et  aL  [No.  191.1 
In  Error  to  the  Supreme  Court  tn  the  State 

of  Oregon, 

Mr.  John  B.  MiteheU  for  plaintiffs  in  error. 
No  appearance  for  defendants  in  error. 

March  1, 1897.  Dismissed  wHb  aMt,  pui^ 
suant  to  tbe  lOtb  Rule. 


DAHm.  Hawer,  Tax  Oolleetor,  etc ,  Aj^., 

V.  Wbbbr  Cocktt.   pio.  348.] 

Appeal  from  the  Supreme  Court  of  the  Ter^ 
ritory  of  Utah. 

Mr.  CharUt  0.  Bichardt  for  appellant.  No 
appearance  for  appellee. 

March  te.  1897.   Dismissed  with  cosU.  pur- 
suant to  tbe  lOtb  Rule,  and  cause  remanded  to 
tbe  supreme  court  of  the  state  of  Utah. 
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Dahibl  Hambs.  Appt.,  0,  Wbbkr  CocirrT 
etal.   [No.  241.] 

Appeal  from  tbe  Sapreme  Court  of  tbe  Ter- 
rtto^  of  Ulab. 

Mr.  CharUt  C.  Bi^ardt  for  appellaiit  No 
appearance  for  appellees. 

JfartfA  te,  ISffr.  Dismissed  with  oosts,  pur- 
suant to  the  lOtb  Rule,  and  cause  remanded  to 
tbe  supreme  court  of  tbe  state  of  Utah. 

Wbstbbs  Uhiov  Tblbqraph  Cohpaht,  Plf. 

in  Err.,  v.  Jbs  8.  Howkll.    [No.  S51.J 

In  Error  to  tbe  Supreme  Court  of  the  mala 
of  Georgia. 

MetiTt.  J.  Hublm  AMon  and  Otargt  B. 
Fearoju  for  plaintiff  In  error.  No  appearanoa 
for  defendant  in  error. 

March  89, 1897.  Dismtaed  with  ooeta,  pni<> 
auant  to  tbe  10th  Rule. 


WiixzAM  B.  WHiTEHnx,  ApjO..  V.  Gwmoa 

A.  Mbbabs  et  at.    [No.  260.] 

Appeal  from  tbe  Supreme  Court  of  the  Ter- 
ritonr  of  Utah. 

Mr.  Barrinaton  I^tnam  tor  appellant. 
Mettrt.  a.  ShtUabarger  and  /.  M.  Wilton  for 
appellees. 

Mareih  K,  1897.  Dismissed  with  costs,  pur- 
suant to  the  lOth  Rule,  and  cause  remanded  to 
tbe  supreme  court  of  tbe  state  of  Utah. 


LnTLB  Rock  A  Fobt  Smith  Railway, 
in  Err.,  e.  Josn  S.  Rvsfrob.   [No.  262^^ 
In  Error  to  the  Supreme  Court  of  the  State 
of  Arkansas. 

Mettrt.  John  F.  DUton  and  W.  8.  Piere*  for 
plaintiff  in  error.  Mr.  8oL  F.  Clark  for  de- 
fendant In  error. 

March  81, 1897.  Dismissed  with  costs,  pur- 
suant to  tbe  lOtb  Rula 


HATOR,  etc.  OF  TSE  CiTT  OF  Aunapoub,  PfJT. 
in  Err.,  «.  Hasbt  M.  Rsteix  et  al.  [No. 
377J 

Id  Error  to  tbe  Court  of  Appeals  of  the  State 
of  MBFTland. 

Mr.  Wm.  PinkneyWhyte  for  plaintiff  in  errnr. 
Mr.  John  Prentitt  Poe  for  defendants  in  error. 

April  8,  1897.  Dismissed  wlUi  costs,  pur^- 
suant  to  the  10th  Rule. 


liAFATBrrTB  Hudson,  Piff.  in  Err.,  e.  Ukitkd 
States.    [No.  397.] 

In  Error  to  the  District  Court  of  the  United 
Stales  for  the  Western  District  of  Arkansas. 

Mr.  W.  M.  Oratent  for  plaintiff  in  error. 
2%0  Attorney  Oeneral  tot  defendant  in  error. 

April  tt,  1897.  Dismissed  pursuant  to  tbe 
10th  Rule. 


Alkxahdeb  Lasabd  et  at.,  I^fft.  in  At.. 

HbSCHAKTB'  a  MIHBHB*  l^AMBPOBTATIOir 
COMFART.    [No.  800.] 

In  Error  to  the  Court  of  Appeals  ot  the  State 

of  MarjUnd. 

Mentrs.  B.  O.  Kremer  and  J^.  Chandler 
for  plaioliffs  In  error.  Jfr.  Wm.  Pinkn^  W^ftt 
for  defendant  In  error. 

April  87,  1897.  Dismissed  with  ooeia,  pur- 
suant to  tbe  lOtb  Rula 

tM  V.S. 
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Frahs  Hunins,  Appt. ,  t.  Unttbd  States. 
mo.  808  ] 

Appeal  fr<»n  the  Court  of  Private  Land 
Clttima. 

Mr.  B.  L.  Warren  for  appellant.  TJi» 
torney  Oeneral  for  wpellee. 

April  £8, 1897.  Dlsmiased  parsuant  to  the 
10th  Rale. 


Bbbdbrson  Bridob  Oohfant,  P^,  i»  Brr.. 
tt.  CoUMoawElLTS  or  Kbhtuokt.  [No. 
88aj 

Id  Krror  to  the  Conrt  of  Appeals  of  the  State 
of  Eeotucky. 

Hfeitra.  Jam£$  P.  Bim  aod  Sdm  Brtuct  for 
plaintiff  in  error.  No  af^tearaoce  for  defeod- 
&nt  in  error. 

April  29, 1897.  Dismissed  with  ooiti,  pur 
•naot  to  the  10th  Rule. 


Joseph  H.  Oowdt,  Appl.,  e.  W.  BRiacn 
Green.   [No.  36S.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Dititrict  of  South  CaroUoa. 

Mr.  Henry  N.  Obear  for  appellant  Ho  ap- 
pearaoce  for  appellee. 

Apra  30,  im.  Dismissed  vlth  ooaU,  par- 
luant  to  the  10th  Rule. 


SIXTEENTH  RULE. 

Jack  Datib,  Pig.  in  Srr.,  v.  UnTKD  Stateb. 

iNo.  184.) 

Id  Error  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Texas. 

Mr.  A.  U.  Garland  for  plaintiff  in  error. 
The  Attorney  General  for  defeuiiaot  in  error. 

JSouwiter  1896,  Diamiaaed  pursuant  to 
the  I6tb  Rule. 


Eltkbton  R.  Chapman,  Appt.  and  Tiff,  in 
Err.,  V.  United  States.    [No.  291.] 
Appeal  from  and  in  Error  to  the  Court  of 
Appeals  of  the  District  of  Columbia. 

Mewra.  S.  Shellabarger,  J.  M.  Wilmm,  and 
OeoTffe  F.  ESmundt  for  appellant  and  pldotiff 
in  error.  TAs  Attorn^  OenereU  and  SHidtor 
GenereU  Chnrad  for  appellee  and  defendant  in 
error. 

April  £1, 1897.  Dismissed  pttnuant  to  ttie 
16tb  Rule. 


TWENTY-EIGHTH  RULE. 

Western  Onion  Telkoraph  Compaht,  Pfff. 

in  Err.,  v.  A.  B.  Knox.   [No.  BOl.J 

In  Error  to  the  Circuit  Court  of  Union 
County,  Mississippi. 

Mes$rt.  J.  Bublfif  A^hton  and  George  H. 
Fearons  for  plaintiff  in  error.  Mr.  OharUa  B. 
Bowry  for  defendant  in  error. 

July  17,  1896.   Dismissed  under  2dth  Rule. 


Enoxville,  Cuubbrland  Gap,  &  Loctb. 

TZLLB  R  Co.  et  at.,  Bff*.  in  Srr.^  e.  H.  P. 

Hasom  et  at.   [No.  188.] 

In  Error  to  the  Court  of  Appeals  of  Ken- 
tucky. 

Mr.  Stfmun(i/''.7Vaiutf  for  plaintiffs  in  error. 
Mr.  Wm.  Lindtay  for  defeDdaDts  in  error. 
July  31, 1896.   Dismissed  under  28th  Rule. 

16<  U.S. 


vxiJL  Cases. 

Sprinoer  LmaooRAHiNe  Goin>A]rr.  Flff.  in 
Err.,  t.  Benjahin  J.  Falx.    INo.  107.] 
In  Error  to  the  United  States  Circuit  Court 

of  Appeals  for  the  Second  Circuit 

Mr.  JMn  W.  BootAby  for  plaintiff  In  emir. 

Mr.  Benn»  iMrinaSn  for  defendant  in  error. 
AugtM  A  1896.    Dbmiaaed  nnder  S8th 

Rnk, 


WsffTERN  Union  Tsi.EaRAPH  Company,  Fig. 

in  Err.,  n.  Lewis  T.  Bates.    [No.  S5.] 

In  Error  to  the  Supreme  Court  of  Geor^a. 

Meeart.  John  F.  D&lon,  George  B.  FBarontf 
and  AusA  Taggart  for  plaintiff  m  error. 

Mr.  Frank  A.  Arnold  for  defendant  in  error. 

Augutt  6, 1896.  Dismissed  under  28th  Rulo, 


inSOELLANEOUa. 
Earsu  Oitt,  Fort  Bcott,  &  Hehpoib  Raiir 

ROAD  COKFAHT.  Flf.  in  Btt.,  «.  J.  M.  SBA- 

vell  et  at.  [Na  w.] 

In  Error  to  the  Supreme  Oomt  of  tiw  State 

of  Missouri 

Mr.  Wallace  Pratt  for  plaintiff  in  error. 
Mr.  Sdreard  P.  Oatea  for  defendants  in  error. 

Oist0&«r  18, 1896.   Dismissed  per  stipulaUon. 

NORTHBBH   PaCTFIO    RaIIAOAD  COICPAHT, 

Appt.,  e.  Ottt  or  BroKANB,  €t  A  [No. 

207.] 

Appeal  from  the  United  States  Circuit  Court 
of  Appeals  for  the  Niotb  Circuit. 

Ma^ra.  A.  H.  Garland,  W.  J.  OurUa,  and 
0.  W.  Bunn  for  appellant  No  counsel  «i* 
tered  for  appellees. 

Oet"ber  IS,  1896.  Dismissed  with  costs,  on 
autliority  of  counsel  tor  the  appellant 


NoKTnERN  Paoifio  Railroad  Compant, 
Plff.  in  Err,,  t.  Btobne  Tebtbb.  {No. 

23ty 

In  Error  to  the  United  States  Circuit  Oourt 
of  Appeals  for  tbe  Eighth  Circuit 

Measra.  Jamet  Me  Naught,  W.  J.  Owrtit,  and 
0.  W.  Bunn  for  plHinUfl  in  error.  Jfr.  Jf.  E. 
Clapp  for  defendant  in  error. 

OOeier  18, 1896.  Dismissed  per  stipulation. 


Northern  Paoifio  Railroad  Cohpant. 
Plf.  in  Err.,  e.  Audrew  Mortbhson. 
[No.  287.1 

bo  Error  to  the  United  States  Circuit  Court 
of  Appeals  for  tlic  Etgbth  Circuit 

Measra.  Jamea  Mc Naught,  W.  J,  Ourtia,  and 
O.  W.  Bvnn  for  plaintiff  In  error.  Mr.  F.  B, 
SeUogg  for  di^fendant  in  error. 

October  13, 1896.   Dismissed  per  stipulatiom 


Temple  Short  et  at.,  Appta.,  v.  John  F- 

FiBscaetal.   [No.  S16.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
rito^  of  Utah. 

Mr.  Jamet  N.  SimbtUl  for  appellants.  No 
appearance  for  appellees. 

October  13, 1896.  Dismissed  with  costs,  on 
motion  of  counsel  for  appellants,  and  cause  re- 
manded to  tbe  supreme  conrt  of  tb.t  state  of 
Utah. 

11 7» 


Digitized  by  Google 


SUTRKlfK  COTJKT  OF 
lEoUBT  PlRAUBT  EqUZTABLK  Co-Op.  tftal., 

Amta,,  9.  W.  P.  NcffiLB  Hkroahtilb  Ooii- 

rAWTttat.  [No.  441.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

Mr.  a  W.  Bennett  for  appellanta.  Mr,  O. 
8.  Varian  for  appellees. 

October  SS,  1896.  Diamlssed  wiUi  costs,  per 
tdpluatioo,  and  cause  Temaoded  to  the  aapreme 
court  of  the  state  of  Utah. 


DOBUQtTB  ft  Sioux  CiTT  RAILROAD  COHPAJTTi 

A^t.,  V.  Joseph  Baupson,  Trustee.  [No> 

Joseph  SAnraoH.  Trustee,  Appi.,  «s.  Illinois 
Csbtbal  Railboad  Compakt  et  al.  [No. 
6.],  and 

Ohdax  Falls  3b  MmNEsorA  Railroad  Cqk* 
faitt,  Appt.,  t.  Illihoib  Cbbtral  Rail- 

BOAD  COMPANT.     [No.  7J 

Appeals  from  the  Circuit  Court  of  theXTuited 
SUtet  for  the  Northern  District  of  Illinoia. 

Mmr».  J<An  If.  Jewtt,  Ctarenee  A.  Sewrd, 
and  W,  D.  GutJirte  for  appellaot  In  No.  B. 
Mr.  Ifraveit  B.  Dani^  for  appellee  in  No.  K. 
Mam.  Thomaa  De  Witt  CuyUr  and  Franein  B. 
DanieU  for  appellaot  in  No.  6.  Mr.  Jamft 
Fentreu  for  appellees  in  Nos.  0  and  7.  No 
appearance  for  appellant  in  No.  7. 

OeleierlS,  1896,  Dismissed  peratlpnlatlon. 


NoaTHBBH  Paoifio  Railroad  Coupaht, 
Cearlkb  W.  Cakkon  et  at.  £No. 

Appeal  from  the  United  Statps  Circuit  Gonrt 
of  Appeals  for  the  Ninth  Circuit. 

Meeirt.  A.  H.  QarhtnO.  F.  M.  Dudley.  W, 
J,  OvTtU,  and  C.  W.  Bunn  for  nppcllant, 
Me$tn.  BL  W.  TooU  and  Wm.  Wallaee,  Jr.,  for 
appellees. 

October  24. 1896.  Dismissed  with  costs,  on 
motion  of  Mr.  A.  B.  Brovne  In  behalf  (tfcoiui* 
•el  for  the  appellant. 


Ukttbd  Btatba,  Appt.,  9.  Philip  Roet- 
TiNOEB,  Administrator  of  Jacob  Cluh,  De- 
ceased.   [No.  19.1 
Appeal  from  the  Coort  of  Claims. 
77te  Attorney  Qeneral,  Am'atant  Attorn^ 
General  Dodfx,  and  Mr.  Chat  lee  C.  Binney  for 
appellant.  Mr.  J,  W.  Warriagton  tar  appel- 
lee 

October  14, 1896.  Dismissed  per  stipulation. 


O.  T.  HooBB.       in  Brr., «,  Om  of  Ed- 

FAtTLA.    [No,  80.] 

In  Error  to  the  Saineoie  Conrtof  the  State 
of  Alabama. 

JfMsn.  Q.  B.  Clark,  C.  W.  WeUe,  B,  D.  Otajh 
ton,  John  F.  Dillon,  and  Itveh  TaggaH  for 
^^ttft  In  error.  Mr.  O,  L.  Comer  for  de- 
fendant in  error. 

October  U,  2390,  Dismissed  with  coats,  on 
motion  of  Jar.  J,  AtMy  Aehtm  for  the  pMln- 
tffl  in  erm^ 
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East  TENNRiiBiiR,  Virqlma,  Jb  Qbokoea 
Railuoad  Compamt  et      App^, «;.  W.  R- 

JOBDAK.    [No.  17!f.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  tbe  Southern  District  of  Oeorffia. 

Metert.  Henry  Crawford  and  P)rand»  l^/nde 
Stetson  for  appellants.  Meuri.  Bthe  Smith 
and  Marion  Efrinin  for  appellee; 

October  16t  1896.  Dtsmtssed  with  oosta,  per 
stipulation.   

Hullib  Eiko  et  al.,  Hffa,  As  Brr.,  t,  Uhrbd 

States.   [No.  608.] 

In  Error  to  the  Circuit  Court  of  the  UnM 
States  for  the  Western  District  of  Arkansaai 

No  appearance  for  plainiiffs  in  error.  2^ 
Attorney  (Jenerat  for  delendant  in  error. 

October  19, 1896.  Judgment  reversed  noon 
coofension  of  error  by  counsel  for  the  defendant 
in  error,  and  cause  remanded  for  funber  p«o- 
ceedlngs  in  oonformltj  to  Ibw. 


pBBNTisaD.  Chekbt,  Johns.  Bilbt. 

[Na  661.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appcais  for  the  Eighth 

Circuit. 

Mr.  OharUt  E.  Muyoon  for  appdlanU  No 
apgicaraDCe  for  appellee. 
October  19, 1S96.  Denied. 

Wtllzah  Hkhbt,  Appt..  9.  Alabama  A 
YicKeimRO  Railroad  Company.  [No.  17.1 
Appeal  from  tbe  Circuit  Court  of  tbe  United 

States  for  the  Soutbem  District  of  HtsslsaippL 
Mr.  Wade  B.  Young  for  ^>pellaot.   No  99- 

peamnce  for  appellee.  ' 
October  19, 1898.   Dismleaed  wflh  ooali.  oo 

the  antborfty  of  Jaeate  t.  George,  100  U.  a  415 

[87: 1187].   

BxiniT  H.  Tucna,  Amt.,  s.  Oobdoh  Ko- 

Eat,  Trustee,  etc.   [No.  90.] 

Appeal  from  tbe  Circuit  Court  of  the  United 
States  for  tbe  District  of  Massar-liusetu. 

.tfr.  Charlee  AUen  Taber  for  appeHanL 
Meetre.  JotepA  B.  Warner  and  Jame$  J.  Myer* 
for  appellee. 

October  19, 1S09.  Dismissed  for  the  want  of 
luriBdlctlon.  on  tbe  authority  of  9mith  r.  Me- 
Say,  161  U.  8.  885  [40:  78t] 


Aldacb  F.  Walker  ct  «/.,  Receiwa,  etc. 

Appt$.,  «.  WiLSOH  T.  KSBHAH  «t  A  [Na 

688] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit. 

Mr.  B.  D.  Kenna  for  appellants.  Jfeairt. 
A.  W.  Oreen  and  H.  8.  Bobbin*  for  appellees. 

October  19, 1896.  Denied. 

Mr.  Justice  Gray  took  no  part  In  the  con- 
sideration of  this  application. 


Wbstbbh  Uhtoh  Tblbobaph  Oomfaht,  iV- 

inOrr..  9.  J.  O.  Ttlbb.   QTo.  87  ] 

In  Error  to  the  Supreme  Court  of  Appeab 
of  tbe  Slate  of  Ylrgioia. 

Metsra.  J.  UubUy  Aehtm,  /.  F.  DiUan.  O. 
H.  Fearona,  and  fiu«A  Taggart  tot  plainlilf  in 
error.   No  appearance  for  defendant  in  error. 

October  19,  1S96.  Dtsmlawd  with  coats,  on 
motion  of  Mr.  J.  AiMqr  Atkton  for  the  pUn* 
tiff  In  error. 
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K.  J.  Dailet  et  at.,  Plfi.  in  Brr.,  9.  Thb 

State  of  Omo.    [No.  152.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Ohio. 

Meg$rt.  J.  BuhUjf  AAtcn  and  A.  J.  Wooif  for 

ftlaiotilTs  In  error.  No  appeuanoB  for  de- 
eDdaot  in  error. 

October  IS,  1896.  Dfamland  wtth  tariat^tm 
motion  of  Mr,  J*  BuN^  AMon  for  the  plain- 
tUb  inenor. 


ToaraciTB  Hnnse  A  Ujujsa  Oohpakt, 
Am>t. ,  «.  Joseph  E.  Oausher  «t  at.  [No. 
218.] 

Appeal  from  the  Supreme  Oonrt  at  the  Ter- 
ritory of  Utah. 

Metnu  Arthvr  Broren  and  Henry  P.  Ben- 
Hereon  for  appellant  Mr.  Paiiey  L.  Williamt 
for  appellees. 

October  IK>,  1896.  Diaml^ed  per  stipulatiOD, 
•nd  canae  remanded  to  the  aupteme  oonrt  of 
the  atata  of  Utah. 


MwiTAii  Bbhixfit  Life  Ihsubanoe  Cohfaht, 
ApfA.,  V.  William  Hubbseb  al.  [No. 
611] 

Appeal  from  the  Circuit  Court  ox  the  United 
States  for  the  District  of  Eansaa. 

Mr.  D.  M.  Valentine  for  appellant.  No  ap- 
penrance  for  appellees. 

October  M,  1396.  DiamisMd  wtth  costa,  on 
notion  vi  counsel  for  appellant. 


United  States,  «e  fvl.  Ohables  D.  Lone, 
Fiff.  in  Err..  9.  William  Lochseb,  Com< 
nusstmier  of  Pendons.   \So.  888.] 
In  Error  to  the  Court  of  Appenda  of  the  Dis- 
trict of  Columbia. 

Meeere.  Thoa.  8.  Hopkint  and  Fred.  A.  Baker 
for  plaintfff  in  error.  The  AUorTiey  Oeneral, 
Solicitor  OenertU  Conrad,  and  Auittant  Attor- 
ney General  Whitney  for  defendant  in  error. 

October  t$,  1896.  Dismissed  witbout  costs  to 
either  party,  oa  the  authority  of  United  State* 
T.  £ira(wa,84n.  S.  17  Wall.  604  |^:781]. 
and  other 


Boston  Safi  Deposit  ft  Tsun  OoHPAnT. 
Appt.,  «.  Bahdsl  W.  Okooxe  et  at.  [No. 
574.] 

Petition  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth 
CircuiL 

Mr.  Henry  B.  Tompkinn  for  appellant.  Mr. 
Witlard  Piirker  Builertor  appeUea. 
October  te,  me.  Denied. 


William  A.  Fhillips,  F%ff.  in  Brr.,  «. 

Ohebokbe  Nation  et  at.   [No.  78.] 

In  Krror  to  the  United  States  Court  In  the 
ladian  Territwy. 

Mr.  8.  8.  Burdett  for  plaintiff  in  error. 
Jfr.  John  0.  Fay  for  defeodaots  in  error, 

October  87, 1896.   Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaiotifl  In  error. 
m  V.  8.        U.  8.»  Book  41. 


UeBOBANTS'   &    MlNRB^  TRAHfiFOBTATIOW 
COMPAKY,  Appt.,  V.  NOBFOLK  ft  WBSTERH 

Railboad  Cohpant,  Claimant,  [No.  029.], 
and 

Mebchaht^  ft  UxHEB^  Tbansfortatioh 

COMPANT,  Aj^,  9.  NOBFOLK  ft  WbSTEBN 

Railboad  Ccuifant  et  ak  [No.  680J 
FfetitioDS  for  writs  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeab  for  the  First 

CiiculL 

Meeera.  Eugene  P.  Carver  and  Bdtoarcl  S. 
Blodgett  for  appellant.  Mr.  Wm.  Q.  Soelker 
for  appellees. 

Bovemberg,  1896.  Dented. 


Uax  Cohen.  F(f.  in  Err.,  %  Uhttbd  Statm. 
rNa486.] 

In  Krror  to  the  District  Court  of  the  Unlled 
States  for  the  District  of  Maryland. 

Mr.  William  Oolton  for  plaintiff  fn  error. 
The  Attorney  Oeneral  and  Aeaittant  Atterneit 
Oenmtl  Whitney  for  defendant  In  error. 

Nmaibert,  1896.  Judgment  reversed  and 
cause  remanded  for  further  proceedings  to  be 
had  therein  in  oonformltf  to  law,  on  the  an- 
tboritr  of  Memrot  t.  tMmStatet,  104  U.  B. 
78  [fi:  850.] 

James  B.  Wilson.  P^.  in  At.,  «.  UnnS 
States.   [No.  410.] 

In  Error  lo  the  District  Court  of  the  United 
States  for  the  District  of  Indiana. 

Mr.  J.  W.  Rem  for  plaintitr  in  error.  The 
Attomep  Oeneral  and  Attietani  Attomeff  Oen- 
eral Diekineon  for  defendant  in  error. 

NownAer  8,  1896.  Judgment  afllrmed,  on 
the  authority  of  Boten  v.  United  8tale$,  101 U. 
a  88  [40: 000.] 

Chablottb  Eweb,  Ftff.  in  Err.,  v.  Pbopui 
OF  THE  State  op  New  Yobe.  [No.  110.] 
Iq  Error  to  the  Supreme  Court  of  the  State 

of  New  York. 
Mr.  A.  J.  DitUnhotfer  for  plaintiff  In  enor. 

Mr.  EtMdffe  T.  Qerry  for  defendant  In  err«', 
B«9eaibert,1898.  Dtamlssed  with  costs,  the 

ease  havlag  abated. 


CLETELAim.  OCKOZHNATI,  ChZOAOO,  ft  St. 

Louis  Railway  Company,  Ttff.  in  En^t 
UiLLABD  F.  Brown.   [No.  120.1 
On  a  certificate  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Seventh  Circuit. 

Mr.  John  T.  Dye  for  plaintiff  in  error.  Mr. 
Bamuel  P.  Wheeter  for  defendant  in  error. 
B(nember0t2S86,  Stricken  from  the  docket 


Westebn  Union  Telegraph  Company, 
t'n  Brr.,  «.  Jacob  Michelson.   n^o.  121.'] 
In  Error  to  the  Supreme  Court  of  the  State 

of  Georgia. 
Meaert.  J.  HvNm  AAten  and  Oee.  S.  Fear- 

one  for  plaintiff  In  error.   Mr.  Samuel  B. 

Adame  for  defendant  In  error. 
Binemier      ^S96,  Dismissed  with  ciOBti, 

per  stipulstloa. 
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n tmTBnui  Piomo  Rinaois  Ckwr ant,  fiff. 
in  At.,  «;  SAinnL  Macut  tt  oL  [No. 
14SJ 

Id  Error  to  tbe  United  States  Otienlt  Court 
of  Appeals  for  the  Ninth  Circuit. 

Mmn.  JamM  McNaught,  F.  M.  Dudley,  W. 
J.  Ourtit,  and  C.  W.  Bunn  for  plaintiff  In 
error.  Noappeanuce  for  defendants  in  error. 

JToennter  I,  l«9ff.  DlsmiMed  with  costs,  on 
motioD  ai  oooniel  for  the  plalotUt  .in  error. 

JahmOabson.  Amt..*.  BxtmBoBL,  Agent 
of  (he  Second  HaUonal  Bank  of  Xenia, 
Ohio.  [No.  988.] 

AppMl  from  tbe  United  States  Circuit 
Conn  of  Appeals  for  the  Sixth  Circuit. 

Mr.  J^n  lAttte  for  appellant.  No  coniud 
for  appellee. 

Number  tf,  1898.  Dtomlsaed  with  costi,  on 
motion  ^  counsel  for  the  appellant 


Btats  aw  WAeHnroTOM.  Appt.,  «.  U.  Z*. 

Ooomrr.   [Nos.  90-Vt  tnclnriTe.] 

Appeals  from  tbe  Circuit  Court  of  tbe  United 
States  for  tbe  District  of  WaahiogtoQ. 

Mr.  W.  0.  Jonea  for  appellant.  Mem*.  J.  S. 
Ohoate  and  O.  B.  8.  Wood  for  appellee. 

Nowmber  9.  1896.  Orders  reversed  with 
costs,  and  caoHs  remanded  with  directions  to 
discharge  the  writs  and  dlsmlie  fbe  peiitloos, 
on  tbe  authority  of  B»  parte  Bm/oU,  117  U.  8. 
241  [29: 868],  and  WJdUm  t.  TrnKiUM^  160 
U.  a  281-2a  [40: 406-412].  and  caaea  died. 

Cbicaoo,  Milwauxbb,  &  St.  Pacl  Railway 
CoMPAB^  P(f.  in  JBrr., «.  Elizabeth  L. 
Obant,  Ezeeutriz,  etc.,  et  at.   [No.  644.] 
Id  Error  to  the  Supreme  Court  of  tbe  State 

of  Iowa. 

Mr.  George  E.  Clwhe  for  plaintiff  In  error. 
Mr.  Charlei  A.  Bi^iap  for  defendaots  In  error. 

Notember  9,  1896.  Dismissed  with  cosis, 
per  stipulation,  on  motion  of  Mr.  Oharte$  A. 
Bithop  foe  tbe  defendants  In  error. 


Btatk  of  WiBoaBTsnr,  ar  rd.  John  B.  Bax.t< 
SELL,  Flff.  in  Brr.,  «.  Robert  Q.  Sie- 
BECKEB,  circuit  Judge,  etc.  [No.  8.] 
Id  Error  to  the  Snpreme  Court  of  tlw  State 

of  Wlsconria. 
Mema.  8.  U.  Ftnni».  Jw.  0.  S^oatur,  and 

A.  L.  Sanborn  tat  plaintiff  In  error.  Mmn. 

B.  W.  Chjfnoweth  and  Oharlea  B.  BuOl  for  de- 
fendant in  error. 

Notemher  16, 1896.  Judsmeot  affirmed  with 
costs,  on  tbe  authority  of  wurtt  v.  Soagktnd, 
114  U.  a  606  [39:  mi  and  FaUbrook  Itrig. 
Sitl.  T.  Bradtty,  164  XL  a  112  [41: 869.] 


Zbph  T.  Eii.1..  Hf.  in  Brr.^  «.  Jobs  C(»> 

OORAIT.     [No.  9J 

Id  Error  to  the  Sui»eme  Court  of  (he  State 

of  Colorado. 

Mr.  W.  0.  Bdeeher  for  plalDtlfl  In  error. 
Mmtre.  O.  8.  1%'mat,  F.  J>.  MeKenney,  J.  B. 
MeOouant  and  Walter  S.  for  defendant 
in  error. 

J9oteniberie,189e.  Judgment  affirmed  with 
costs,  by  a  divided  oowt 


Noble  L.  McGennib.  for  Himself,  Appt., 
ft  Unixed  Btatkb.   [No.  668.] 
Appeal  from  tbe  Court  of  Clalnw. 
Ifocember  16. 1896.  Docketed  and  dismiawd. 

on  motion  of  Mr.  Seiicitor  General  Oenrad  tot 

the  appellee. 

United  States.  Jppt.,  %  IbtOKEU  Km 

(ifo.  109.  J 

Appeal  from  the  Clrcalt  Court  of  the  United 
States  for  the  IMstrict  of  South  Carolioa. 

The  Atiietant  Attorneg  General  Dodge  tat 
appellant  Mr.  J.  P.  Kennedy  Bryan  tat  ap- 
pellee. 

A'ovember  SO,  1890.  Dismissed  oo  the  au- 
thority of  Cham  v.  UntUi  Stale*,  158  U.  S. 
489  [1»:  284]. 

Joseph  E.  Dohbbtt,  Mff.  in  Brr.,  v.  Clab- 
KNCK  M.  KnowLTON.    [No.  608. 1 
In  Error  lo  tbe  Supreme  Judicial  Court  of 

the  State  of  Maine. 
November  SO,  1896.  Docketed  and  dismissed 

with  costs,  on  motlm  of  Mr.  MUU  O.  Joknean 

for  tlie  defendant  !n  mor. 


Jacob  Hebbt  Hektz  et  at.,  Appte., «.  Sakuki* 
O.  Cornwall,  Survivlog  Partner,  etc. 
[No.  182!] 

Appeal  from  the  Court  of  Appeals  of  the 
Dlsirict  of  Columbia. 

Mr.  Jamet  K.  Beding^  for  ^ipellanta. 
Mr,  Bdward  B.  Thotnae  for  appellee. 

November  40. 1896.  Dismissed  with  costa, 
on  motion  of  Mr.  Edteard  B.  noma*  tot  tb« 
appellee. 

Obeooh  Shobt  Lira  &  Utah  Nobthbkh 
Railroad  Comfakt,  Appi.,  e.  Northbrh 
Pacific  Railroad Compant.  [No.  276.] 
Appeal  from  the  United  States  orraiit  Court 
of  Appeals  for  the  Ninth  Circuit 

Mr.  Jno.  F.  DiUon  for  appellant  JfiMtra. 
W.J.  CnrtieaxiA  0.  W.  fii/nii  for  appellee. 

December  1. 1896.  Dismissed  without  corta. 
per  stipulation,  and  cause  remanded  for  audi 
further  proceedings  aa  may  be  necessary  or 
proper  to  cariyoutthe  terms  of  the  sttpulatloo 
or  otlierwlse  to  secure  the  right*  of  the  paitiea. 

Guiir,  Colorado.  A  Sabta  Ft  Railwat 
CouPAHT.  Prr.  tn  Mrr.»  «  A.  B.  B»r. 
mo.  194.] 

In  Error  to  the  United  Statea  Circuit  Oonrt 
of  Appeals  for  the  Eighth  Circuit 

JfesfFf.  A.  G.  Britton,  A.  B.  Brotone,  and  P. 
L.  Super  for  plalnUff  in  error.  Memr*.  O.  L, 
Beriert  and  J.  J.  Weed  tat  defendant  in  error. 

December  »,  1896.  Dismlssad  with  coata, 
per  stlpuladon. 

Wsamir  Ubioh  TKLEaRAPH  Compact. 
Aj^,  «.  L.  G.  NORMAH.  Auditor  of  PuUle 
Accounts  of  Uie  Commonwealth  of  Ken- 
tucky.  [No.  614.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Kentucky. 

Meeere.  Geo.  B.  Ftarone,  0.  W.  WeUe.  WH- 
tard  Bromn,  and  lAwwea  MaxmUy  St.,  fat  ap- 
pellant Mr.  Wm.  J.  Bndriek  tot  appellee. 

December  f ,  XW6.  DimlMad  with  ooits^ 
per  sUpulaUoD. 
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ippt.,  «.  John  0. 
KxHF  Vak  £b.   fNo.  691.] 
Appeal  from  the  Circuit  Court  of  the  Uolted 
Stetei  for  the  District  of  Masanchusettfl. 

JUr.  F.  A.  Brooks  for  Appellant.  Mr.  Bu»- 
mmlt  Gray  for  appellee. 

J>0ctmber  7,  2S96.   DUmiued  with  cosla. 


XtfomnuiB  Trust  Cohtant,  Trustee,  Appt., 
«.  Cm  OF  Cincinnati.   [No.  660.] 
TetiUon  for  a  n rltof  Certiormri  to  the  United 

States  Circnlt  Cotut  of  Appeab  for  the  Sixth 

Oircuit. 

Mettr§.AtM.  Pope  numfkreg,  Gm.  M.  Dmie, 
JB.  A.  Fergmmt,  and  St.  John  Bogle  for  appel- 
lant. Memn.  Frederick  Berteittlttn,  and  A  i>. 
JBrannan  tor  appellee. 

Jkembtr  7,  1S96.  Denied. 


CmoAoo,  St.  Paul,  Hinneafolib.  A  Omaha 

Rail  WAT  Compart,        in  Mhr.,  9.  3  obx 

RoBEUTS.   [Nob.  14  and  16.] 

Id  Error  to  the  Sapreme  Court  of  the  State 
of  Minaesota. 

Meatrt.  Jamea  H.  Motoe  and  T7ioma$  Wiiton 
for  plaintiff  in  error.  Mettr*.  J.  L.  Maedoi^ 
aid,  W.  A,  Day,  and  W.  P.  Montague  t<a  de- 
fendant in  error. 

Jkeember  7, 1896.  Jndgmenta  affirmed  with 
•oats  1^  a  divided  court.  (ICr.  Justice  Field 
toolc  no  part  in  tlw  consideralton  and  decision 
«f  these  cases.) 


J  AMRB  Dtbr.  PJiT  in  JSrr.,  e.  United  Statu. 

[No.  m] 

Id  Error  to  the  District  Court  of  the  United 
it^ '  States  for  the  Western  District  of  Arkansas. 
;cjCf      Metere.  Wm.  M.  Oratene,  A.  H.  Garland, 
utT:  -  aod  R.  0.  Garland  for  plaintiff  in  error.  The 
y/.  -  Attorn^  General  for  defendaot  in  error. 

December  7, 1896,  Judgment  rerased  upon 
p;f  '  oonfesHOn  of  error  by  coiuisd  for  the  defeod- 
^  ^  est  Id  error,  and  cause  renunded  for  further 
^  g*^  proceedings  Id  conformltj  to  laWi 

te?«5   

rec*- 


WssTKBH   Union  Tklbobaph  Compant, 
A^l;  «•  A.  G.  Dailt,  Auditor,  etc.  [No. 

Appeal  from  the  Circuit  Court  of  the  United 
^■4  States  for  the  DlBtrict  of  Indisna. 
iKii*  .    Mettre.  8.  0.  l^ekene,  WiUard  Broan,  md 
r^yP;  C.  W.  Welle  for  appellant.   Mr.  Wm.  A. 
f  ^^''^  Setcham  for  appellee. 

jii: ''J)  December  7, 1896.  Dismissed  with  coetn^  on 
I      motion  of  counsel  for  the  appellant 



a  ^ 

Texas  St  Paoifio  Railboad  Compant,  I^. 

fdl  ^  ^  i^COVILLE.    [No.  186.1 

^°  "^^^  ^  ^'^^  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit. 


,u       Meam.  John  F.  Dillon,  Window  8.  Pierce, 

V'^^^andD.  D.  Duncan  fnr  plaintiff  in  error.  No 

-■ill.  ....  .   .  ..  ,  

with  costs,  on 
the  plaintiff 


Wkstbbn   Union  Telboraph  Cwpaiit, 

Appt.,  V.  Ebbkbzbr  W.  Foe,  AuditOT  of  the 

State  of  Ohio,  et al.   [No.  SSZ.] 

Appeal  from  the  Uolted  Slates  Circtilt  Court 
of  Appeals  for  the  Sixth  Circuit. 

Meean.  Lawrence  Maxwetl,  Jr.,  WiUard 
Brown,  va,^  0.  W.  tCff^  for  appellant.  Meatre 
J.  K.  Rieharda,  Tkoe.  McDougaU,  and  F.  8. 
Monnelt  for  appellees. 

Deeember  10, 1896.  Dismissed  with  cost^  <m 
motioD  of  Jfr.  Zomvnes  Maxwell,  Jr.,  for  the 
appellant   

WESTBBif   Union  Tblegbapr  Cohpant, 
Appt.,  V.  Bbenezbb  W.  Fob,  Auditor  of  the 
State  of  Ohio.    [Nos.  401  and  406.] 
Appeals  from  the  Circuit  Court  of  the  United 

States  for  theSoutheni  District  of  Ohio. 

'    Memra.  Lawrence  MaxtoeU,  Jr..  0.  W,  Wdia. 

and  WiOarvl  Avwe  for  amellant  Mieen, 

F.  8.  Monnett,  Thoe.  MeDougatt,  aod  J.  K. 

Riehnrdt  for  appellee. 
December  10,  1896.   Dismissed  with  costs. 

on  motion  of  Mr.  Lawrenu  Maxwdl,  Jr.,  fbr 

tlie  appellant   

Henbt  Crabmbb,  Plff.  in  Brr,,  e.  State  or 

WABHrNOTON.    [No.  <57.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Washington. 

Meean.  Jamea  B.  Howe,  Joe.  Hamilton 
Leuii,  and  F.  9.  Ore^hwiiU  for  plaintiff  iu 
error.  Meaan.  A.  W.  Baetie  and  Jm,  BkUlina- 
ton  for  defendant  in  error. 

December  14, 1896.  Dismissed  for  the  want 
of  jurisdiction,  oo  the  authority  of  Spiet  v.  It- 
Unoia,  ISS  U.  B.  181  [81: 80],  and  other  cases. 

AiwLPH  Kbuo,  i%f.  in  Brr.,  v.  State  op 

Washington.  [No.  477.1 

In  Error  to  the  Supreme  Court  of  the  State 
of  WasbingloD. 

Mt,  Jamea  Uamilton  Lewie  for  phintifl  tu 
error.  Meaara.  A.  W.  Baatie  aod  Joe.  £UkiBiM^ 
ton  for  defendant  in  error. 

December  14, 1896.  Dismissed  for  the  waot 
of  JurisdtctioD  on  the  authority  of  Bpiee  t.  lUi- 
188  U.  8. 181  pi:  80].  and  other  casea 

Charles  W.  Nobdstbom,  T%ff.  in  Brr.,  % 
State  op  Washinoton.   [No.  384.1 
In  Error  to  the  Supreme  Court  of  the  State 

of  Washington, 
ifr.  Jamea  BamOton  Lewie  for  plaintiff  In 

error.   Jftssrs.  A.  W.  mtsUe  and  Jee.^Skaiing. 

Um  for  defendant  in  error. 
December  14,  1896.   Judgment  affirmed,  on 

the  authority  of  Burtado  t.  CaUfornia,  1 10  U. 

S.  616  [28:  m]  ;  DavUv.  Texaa,  189  U.  S.  6S8 

[86:8011;  MeNuUf/  T.  California,  149  U.  S. 

645  [87:  8881;  TalUm  T.  ifawf,  168  U.  S.  876 

[41:  1961;  and  Draper  t.  United  Slatee,  184 

tr.  S.  840  [41: 419]. 

Wbstbbb  Union  TBLEoaAPa  Compant,  FTf. 

in  Brr. .  «.  C.  O.  Rawlihb.   [No.  868:1 

Id  Error  to  the  Supreme  Cowt  of  the  Stale 
of  Georgia. 

Mestra.  J.  HvbUy  AAton  and  Geo.  B.  Fear- 
ont  for  plaintiff  in  error.  No  appearance  for 
defendant  in  error, 

December  14, 1S96.  Dlamtssed  with  costs,  on 
motion  of  Mr.  J.  MvM^  Aahten  for  tlie.iwin- 
tifl  in  error, 
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OaoKQE  T.  Dbarbobh,  H^.  i»  Ar., «.  PnER 

MoRAMrfoi.   [No.  88.f 

la  Error  to  the  Supreme  Court  of  the  State 
of  Wufatngton. 

Meun,  Frederic  D.  MeSenne^  sod  <MkM  P. 
Fay  for  plaintiff  in  error.  No  appemuice  for 
deieDdants  in  error. 

Ikeember  14,  2896.  Dismlased  with  ooati, 
on  motion  of  Jff*.  Fredtric  D.  MeKenney  for 
the  plaintUt  in  enor. 

OhKUOO,  fiOBLINSTOlf ,  ft  QUXNOT  BaILROAS 

COHPANT.  Ffff.  in  Brr.t  «.  Chablbs  L. 
JoHU.  [tra  160.] 

In  Error  to  the  Sapreme  Gonrt  of  the  State 
of  nUoc^ 

Mr.  John  J,  Serrick  for  plaintiff  in  error. 
JA*.  J.  B.  Catna  for  defeodaot  in  error. 

Daomier  18,  1896.  Diamisaed  with  costa. 
on  motion    connad  for  tlie  plaintiff  in  error. 

Jobs  Oeibholh  et  at.,  Apptt.,  •  Wiluam  V. 

Abbott  et  at,    [No.  051.1 
'  Petition  for  a  writ  of  certiorari  to  the  United 
Statee  Circuit  Court  of  Appeala  for  the  First 

CtFOOlt. 

Jfir.  .Mil  LowtU  for  appdlanta.  No  appear- 
ance for  appellees. 
Jkemnitr  tl,  ISOe.  Denied. 

UmnD  Btatbs.  «#.  in  Err.,  «.  Chicaoo, 
Rock  Iblakd,  ft  Faoific  Bailboad  Coh- 

TANT.     [No.  00.1 

In  Error  to  the  Circuit  Court  of  the  United 
Stalea  for  the  Northern  District  of  Illinois. 

n«  BoHcitor  Ommtt  Conrad  for  plaintiff  in 
error.  Mr.  Beitrt  MaUur  for  defendant  in 
error. 

J)eeember  SI,  109,  Jodsment  afBrmed  bj 
a  divided  ooorL 

Usvar  Pacdio  Railwat  Cohpaztt,  P^.  in 
Err^  e.  Georob  J.  Notak.   [No.  167.] 
In  mnoT  to  the  United  States  Circuit  Court 

of  Appeals  for  the  Ninth  CircuiL 
Metin.  John  F.  DiUon  and  J.  M.  WiUon  for 

^ntiS  in  error.   Mmr$.  0.  B.  ^Ulam  and 

A  C.  Hyde  for  defendant  In  error. 
Jantum  i,  18S7*  Diamiued  with  coets,  on 

motion  iSMr,J,M.  WUmm  for  plalnitlE  in 

emu: 

UHITOD  StATBS  HOT0AL  ACOIDKHT  AbSOOIA- 

iiON  OT  TTO  Cnr  OF  Nnw  York,  I^ff.  in 
Brr.,  V.  R.  Maud  Hddokih.   [No.  220.1 
In  Error  to  the  Court  of  Appeala  of  the  Dis- 
trict of  Columbia. 

Mr.  J<^n  B  Lamtr  for  plaintiff  in  error. 
Memrt.  I.  B.  Linton  ud  /.  J.  DarUn^on  for 
defendant  In  error. 
Januarg  U;  18S7.  DismlMed  per  itipnlatlon. 

8TA«a  OP  Boon  Oabolua,  ^fipfc,  «.  Pcmr 
RoTAX.  ft  .ArouaTA  Railwat  Cokfaht. 

[No.  399.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

Mr.  W.  A.  Barber  for  appellanL  Mr.  R.  A. 
M.  SmiA  for  appellee. 

January  IS,  1S97.   Dismissed,  coeti  to  be 
paid  by  the  appelleea,  per  stipulau<m. 
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Hbnrt  B.  Einq  «f  al.,  Appte., «.  Fobt  Rot  ax. 
*  ft  Augusta  Railway  CoHPAHT«t  al.  [No. 
20s.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  South  Carolina. 

Mr.  A.  C.  Sing  for  appellanta.  Jf^.  S.  J. 
M.  Smith  for  appellees.  > 

January  13,  1897.  Dismissed,  costs  to  Iw 
paid  by  the  appellees,  per  atipulatlon. 


State  of  South  Cabolika,  Agfi., «.  Poar 
RoTAL  ft  AuauiTA  Railvat  Qaxrutt, 

[No.  828.] 

Appeal  from  the  Circuit  Court  of  tfaeUnited 
States  for  the  District  of  South  Carolina. 

Meagre.  A.  T.  Bmythe,  Wm,  A.  Barter,  nod 
Alec.  0.  King  for  appelant.  Mr.  K  A.  M, 
Smith  for  appellee. 

January  IS,  1897.  Dismissed,  costs  to  bo 
paid  by  the  appellee,  per  stipulation. 

RsLiAircB  Mahtnk  Insurahcb  CoirrAjTY 
(Limited),  Appt.,  v.  New  Yobx  ft  Cdba 
Mail  Stkambhzf  CoifFAirT«(a2.  [No.  681] 
Petition  for  a  writ  of  certiorari  to  the  United 

States  Cinsoit  Court  at  ^^eala  for  the  Second 

Oircult. 

Mr.  W.  W.  MaeFartand  for  appdlaat.  Mr. 
Barrington  Putnam  for  appelteesi 
Jemvarif  IS,  1S97.  Denied. 

Jacob  Tobb^  Appt., «.  UxrCED  SrAnm  nr& 

S&8.] 

Appeal  from  the  Court  of  Claims. 

Meeere.  L.  T.  Miehener  and  B.  B.  MeMa»9m 
for  appellant.  The  Attorney  Qeneral  for  ap- 
pellee. 

Janvary  18,  1897.  Dlamiaaed,  pa  etlpola- 
tion,  on  motion  of  Mr.  A$eietantAttonUf/  Oti^ 
eral  Bodge  for  the  appellee^ 

Capital  Bank  of  St.  Paul,  PtW.  in  Err.,  «l 
School  District  No.  20.   [No.  201] 
Petiilou  for  a  writ  of  certiorari  to  the  united 

States  Circuit  Court  of  Appeals  for  the  Eighth 

Circuit. 

Meeere.  Wm,  M.  Jonee  and  0.  F.  Ber^min 
toe  i^aintifl  in  error.  Mmn.  &  L.  Wayelt 
wd  Wm.  Smatt  for  defendant  In  error. 

January  iS,  1897.  Denied. 

Clbkentihb  Uucak.  ete.,  P^.  in  Brr.,  ei 
Hatob  abd  Cttt  ConHOiL  ov  BAiAmon 

eidl.   [No.  1711 

In  Error  to  tiie  Ooort  of  Appeab<rf  theStaio 
of  Maryland. 

JA*.  M.  B.  water  lornlatntlff  in  enor. 
Meeere.  T.  B.  Baya  and  Wm.  &  Aya«,  Jr., 
for  defendants  in  error. 

January  t$,  1897.  Judgment  affirmed  with 
costs,  on  the  authority  ol  SpsiiMr  v.  JfrnkwU, 
186  U.  8.  MS  [81:  ?«[]. 

WiLLXAH  Caxfbbll  «f  at.,  Atple.,  e.  Tbokab 
Db  Q.  Richabdsoh  et  at   pTo.  888,]_ 
Petiuon  for  a  writ  of  certiorari  to  the  united 

Sutes  Circuit  Gonrt  of  A|^»ealB  for  the  Third 

Circuit. 

Meeere.  Wm.  L.  Pierce  and  .dUm  Webeler  toe 
appellants.  Meeere.  W,  C.  etraeOrielge,  X  i*. 
Fah,  and  J.  0.  Jeknmn  (or  appdleeiL 

FAruary  1,  097.  Dnied. 
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SAnrrlHSDunD  WnuB  &  Cabu  Cohtast, 

i^.  jBW-..».Ha.toiiaksOittCoui(CXZi 

<w  Baltdiobb.   [No.  684.} 

Petition  tor  %  mlt  of  certlnari  to  the 
Uoiled  States  CSrcult  Coart  of  Appeals  for  the 
Fourth  Circuit. 

'Mr.  Wm.  P(nkn«s  WTiyte  for  plaintiff  in 
error.    No  appearance  for  defendut  In  error. 

February  1,  m7.  Dented. 

HuBUBTiT  LAUt)  A  Cattlv  Cohfaht,  Appt., 
•.  JoH-i  8.  Trttboott,  County  Treasurer, 
etc.   [Na  612.] 

Appeal  from  theUntted  States  Olrcolt  Conrt 
of  Appeals  for  the  Ninth  Circuit. 

Mr.  J.  M.  WiUon  for  appellant.  Mr.  /.  IT. 
Strevetl  for  appellee. 

Ff^ruarj/ 1. 1S97.  Dismissed  for  the  want 
of  jurisdiction,  on  the  authority  of  Smith  t. 
Adamt.  180  U.  S.  167  [33:  SStn;  MeLith  t. 
Itoff,  141  V,  8.  Ml  [85:  8931;  iTunu  t.  £»t9i«, 
148  U.  8.  245  [87:4881;  Ovmee  v.  FMriek 
CountVt  187  n.  a  141  [84:  6011;  Bendar  t. 
AmtvlsaiiAi  Cb.  148  U.  &  009  [87:  MTT]. 

nsmD  Statbb,  4pp<>>  Dbbidhuo  a<nBB 
etoL  [NallS.] 

Appeal  from  the  Conrt  of  Private  Land 
GUI  ma. 

.  ^  Attorney  Oetwrol  for  appellant  Ko  ap- 
pearance for  appellees. 

FAntarj/  1,  1^.  Dismissed  im  motion  of 
Mr.  SeUattrQmmH  Omrad  tat  the  appel- 
lant 

UiOTKD  Statbb,  Appt,,  al  Fbaux  Famnr  tt 
al.   [Ko.  no.] 

Appnl  from  the  Court  <tf  IMvate  land 

Claims. 

Tk»  Attorney  Qenaral  tea  appellant  No  tip- 
pearance  for  appellees. 

Aftmofy  1,  1897.  Dismissed  on  motion  of 
Mr.  BoUdlffr  GetunU  Canrad  for  the  ^pdUant. 

Urtted  Statbb.  Appt.,  9.  Abxcbto  Uabtihbb 
etal.   [No.  188J 

Appeal  from  the  Ooort  ai  Private  Land 
Claims. 

Tl<  Attorn^  Oeneral  lor  ai^Mllaat  No  ap- 
pearance for  ^nwllees. 

FlOmary  i.  1897.  Dismissed  od  motion  of 
Mr.  SoUcUor  General  Cmrad  fortiie  appellant 

URmiD  States,  Appt.,  v.  Dohaciaho  Ou- 

BtTLB  a  id.   0Xo.  188.] 

Appeal  from  the  Court  of  Private  Land 
Claims. 

77ie  Attorney  Oeneral  and  Matt.  Q.  Rey- 
nolds for  appdknt  No  appearance  for  ap- 
pellees. 

FArwiry  1.  2897.  Dismissed  on  motion  of 
Mr.  Solicitor  Oeneral  Oonrad  for  the  appel* 
laot 

UsrrBD  States,  Appt.,  t.  Jbbdb  Abmuo  t 

jABAinLT.O.    [No.  185.] 
Appeal  from  the  Court  of  Private  Land 
Claims. 

Ths  Attorney  Chneral  and  Mr.  Matt.  Q. 
R«ynctd$  for  appellant  Meuri.  JV.  L.  J^gHM 
and  Qeo.  Silt  Howard  for  appellee. 

FAruary  1,  ISSrt.  Disnussed  on  oiotion  of 
Mr.  Selieaor  Oeneral  Oenrad  for  the  appdlut 

IM  V.& 


JoHir  C.  Stallcop,  Plff.  i»  Brr.,  sl  Cm  or 
Tagoua.    [No.  460.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Washington. 

Meetre.  E.  0.  Woteott  and  J.  F.  Shafivtktixt 
plaintiff  in  error. '  Meurt.  0.  O.  LaneaaUr 
and  B.  8.  Qroueup  for  defendant  in  error. 

Fiiruary  IS,  18B7.  Dismissed  for  the  want 
of  Jurisdiction,  on  the  authority  of  Ifmoport 
Light  Co.  T.  Newport,  151  U.  &  538  nS:  MO]; 
Gom^  V.  Oanfc,  184  U.  a  888  rai:  OOtfJ; 
Marchant  v.  Penritylrania  B.  Oo.  168  U.  H. 
880  [88:  761];  L^wper  v.  Texaa,  189  U.  S.  463 
[85:  2351;  Iowa  C.  B.  Oo.y.  Iowa.  160  U.  8. 
m  [40:  467]:  Buetit  v.  BoUet,  150  U.  a  861 
[87:  nil],  and  other  cases. 

Taoxu  C,  CaATPKLLjJP^.  in  Brr.,  e.  Mabt 

Ball  Chappelu   [No.  416.] 

In  Brror  to  the  Cmnt  of  Appeals  of  the 
State  of  Uaryland. 

Mr.  T.  0.  Chapp^p.p.  Meme.  Samuel 
Maddax  and  D.  Suiort  mt  defendant  in  error. 

February  28,  J897.  Dismissed  ftothe  want 
of  Jurisdiction.   

JOBBPH   BaTHOHS^  ^PPt',  9.  JOBM  LABSa 

[No.  716.] 

Appeal  from  the  Circuit  Court  of  the  Uolted 
States  for  the  Eastern  District  ot  Louisiana. 

February  26.  2897,  Docketed  and  dismissed 
vith  costs,  on  motion  of  Mr.  WiSHam  J. 
Maiwy  for  the  appellee. 

NOBTHBBB    PACmO   RAILBOAD  GtOIFANT, 

Plff.  in  Brr.,  •.  Abcbzb  Bbatoh,  [Na 

sry 

In  Error  to  Uie  Unlled  States  drenlt  Court 
of  Appeals  for  the  Ninth  Circuit 

Memre.  W.  S,  OuUen,  A.  B.  Oakland,  W. 
J.  Ovrtie,  and  G.  W.  Bunn  for  plaintiff  in  er- 
ror. Mr.  Thomas  O.  Bach  for  defendant  in 
error. 

February  28,  2897.  Dismissed  with  costs  on 
motion  of  Mr.  A.  B.  Browne  in  behalf  at  conn* 
sd  im  the  plaintiff  in  error. 


B.  J.  AnouBTiN,  F^.  in  Brr.,  «.  Ubitbd 
Stated  [No.  673.] 

In  Error  to  the  Circuit  Court  of  the  United 
States  for  the  Eaulem  District  of  Louisiana. 

Mr.  Morrie  Marin  for  plaintiff  In  error.  Tho 
Attorney  General  for  defendant  in  error. 

Jfiwvl  2, 2897.  Dismissed  on  motion  of  Jfr. 
Okarle$  F.  Buck  In  bdialf  of  coonsd  for  the 
plaintiff  In  ernv.   

WnjiiAH  Cdtajab,  Appt;  9.  Dhttbd  States 
ct  al.   [No.  Id8j 

Appeal  from  the  Circuit  Court  of  the  United 
Stales  for  the  Southern  District  of  New  York. 

Mr.  GharUt  A.  Seat  for  appellaat  The  At- 
torney Oeneral  for  appellees. 

March  2.  2897.  IHsmisaed  on  aothori^  of 
cotmsel  for  appellant 

Howabd  B.  BoUiABS,  PV'  ^  *■ 

MOIHBB  &  FOBT  DODOB  BaILBOAD  COM- 
PAITT.    [No.  817.] 

In  Error  to  the  Su{»«me  Court  of  the  State 
of  Iowa. 

Mr.B.  F.  BttUard  for  plaintiff  in  error. 
Mr.  Boiert  Mather  for  defendant  in  error. 
JfafM  It  2897.  Dismiiaed  per  stipulation. 
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iLuifoiB  Cbktral  Ratlboad  Coxpant,  Pe- 
titioner. «.  Wilbur  P.  Datcdbon.  [No. 
896] 

Petition  for  a  writ  of  certioraii  U)  the 
United  States  Circuit  Court  of  Appeals  for  the 
BeTCDtb  Circuit. 

Mmrt.  Jamet  Ftntrem  and  Wm.  B.  Matm 
for  petitioner.  Jfr.  BAvari  JBifa»  WoodU  tot 
respondent 

March  8. 1897.  Dented. 


Deitoib  Rtah,  Petitioner,  «.  Jahbs  Staplbb. 

[No.  708.1 

Petition  for  a  writ  of  tarox  ot  writ  of  cer- 
tiorari to  the  United  SUtes  Cfnuit  Comt  of 
Appeals  for  the  Eighth  Circuit. 

Mettrt.  C.  8.  TAomat,  W.  K  Brpant,  and 
f.  J).  MeKenney  for  petitioner.  Eugh 
Butler  for  respondent, 

Mairekg,1397,  Denied. 

Sr.  Loon  Gar  Coupler  Coupart,  Petitioner. 

«.  Bhioklb,  Habbisor,  a  Howabd  Iboh 

GoxpANT.   [Ko.  6B8.] 

Petition  for  a  wrh  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eigbth 
Circuit. 

Mmrt.  Cheater  E.  Rrum  and  F.  D.  MeKen- 
ney  for  petitioner.  Metart.  Oeo.  B.  Snight 
and  MdvMe  Ohv.rtPi  for  respondent. 

MardtS,  1807.  Dented. 

S.  M.  Patton,  I^ff.  in  Brr.,  v,  Texas  Sb  Pa- 
oiFic  Railway  Company.   [No.  149.j 
Id  Error  to  the  United  Stales  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit. 

Mmrt.  Leigh  Clark,  W.  0.  Hart,  and  MU- 
lard  Patterton  for  plaintiff  in  error.  Meurt. 
Jno.  F.  IHtlon.W.  H.  Pierce,  and  D.  D.  Dun- 
can for  defendant  In  error. 

March  8, 1897.  Dismissed  for  want  of  Jurta- 
dlctioo,  because  the  judgment  is  not  fiua). 

Jerbuiah  B.  Haricar,  Appt.,  v.  Arthort 

Harhan  et  al.   [No.  466.],  and 
Jacob  M.  Habuar,  Appt.,  *.  Jbrbhiah 

Habuar  et  at.  [No.  467.1 

On  writs  of  certiorari  to  tlie  United  States 
Circuit  Court  of  Appeals  for  tlie  Serent^ 
Circuit. 

Metirt,  B.  A.  Otia,  0.  B.  Weed,  and  A  & 
Oakley  for  appellaots.  Menre.  Ja$.  8.  Sertan 
and  0.  A,  BurUy  for  appellees, 

March  8,  1897.  Dismissed  with  coets,  on 
motion  of  Mr.  CHaretut  A.  Burleg  fat  the  peti- 
tioners (the  appellees). 

HOEB  SviTH,  SbCRBTABT  OP  THE  DePAHT- 
MBRT  OF  THB  IRTBRIOB,  ft  oX.,  Apptt.,  9. 

Jeffbbsor  RAYROLoe,  etc.   [No.  6^. J 

Appeal  from  the  Comi  of  Appeals  tn  the 
District  of  Columhia. 

The  A  ttorneif  Geturai  and  AtH&tant  Attorn^ 
General  WhitneutwwppeWxntM.  Mr.  Atphoneo 
Hart  for  appellee. 

JfaroA  IS.  1897.  Decree  reversed  on  the  au- 
tboritr  of  'Warner  VaOesf  Stock  Co.  v.  Smith, 
165  U.  B.  28  (41:  621),  each  party  to  pay  their 
own  costs  in  this  court,  and  cause  remanded 
to  the  aaid  court  of  appeab,  with  directions  to 
Teverse  the  decree  of  the  supreme  court  of  the 
District  of  Columbia  and  remand  the  cause  to 
that  court  with  directions  to  dismiss  the  bfU, 
with  costs,  for  want  of  proper  parties. 
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Adax  S.  B.  Bakeb.  Pff.  As  Ar.,  sl  Jokv 

Bbicxsll.   [No.  845.] 

In  Error  to  the  Supreme  Court  of  the  State  of 

California. 

Mr.  Chariet  N.  Fox  for  platntilt  to  emr. 
Mesert.  K  W.  HoUaday  and  B.  Burke  BeUaOap 
for  defendant  In  error.  • 

MairA  16, 1897.  Dismissed  for  want  of  jn^ 
risdiction,  on  the  authorltr  of  Fraadaeo  w. 
ItaeU.  183  U.  S.  66  [S8:  JSTOI;  Baton  v.  Teaa*, 
163  U.  S.  807,  2S7  [41: laVL  awl  cm 
cited. 

Fairfax  H.  Wheblah.  Administrator,  etc.. 
I^ff.  in  Brr.,v.  Jobs  Bkiceblu  [Nol  846.j 
In  Error  to  the  Supreme  C6urt  of  tiie  State 

CaliFoniia. 

Mr.  Chartea  N.  Fox  tor  plaintiff  In  error. 
Meaare.  8.  W.  ffoUadap  and  B,  Bvrite  ffiflflrfay 
for  defendant  in  error. 

March  15, 1897.  Dismissed  for  want  of  ju- 
risdiction, on  the  authority  of  QUiforitia, 
Bryant,  v.  HoUaday,  169  U.  S.  416,  «7  [40: 
202,  208]:  Bacon  v.  Texa»,  163  U.  B.  80T.  227 
[41: 188. 189J.  and  cases  cited. 


Bbooei.tr  ft  New  Tore  Febrt  Oomfamt. 

PCff.  in  Err.,  e.  Eatie  J.  UoHahqr,  Ad- 

mfnlstratriz.  etc.  [No.  681.] 

In  Error  to  the  Sapreme  Court  of  the  State 
of  New  York. 

Mmrt.  /sum*  7Vv|r.  TTumaa  H.  Trof.  and 
Oeo.  Bethvne  Adaraa  forplafoUS  in  error. 
Mr.  Chariet  J.  Patteraon  for  defeodaot  In  error. 

JfareA  IS.  1897.  Dismissed  for  want  of  jo- 
risdiction.  on  the  authority  of  Miaaouri  t. 
AwMano,  188  U.  B.  486  [84: 1018]. 

Urtfbd  States.  Appt,,  sl  Nmu  Bethord 

etak   [No.  706.] 

Appeal  from  the  Ooort  of  MTate  Laod 

Claims. 

The  Attorney  General  for  appdlant.  Mr. 
8  B.  IfetocoTtUf  for  appellees. 

March  IS,  3897.  Dismissed  on  motion  of 
Mb".  SaUeitor  General  CbRrsdfortheanwUant. 


J.  Habbisor  Jobksor,  Appt.,  t.  Baltihobb 

ft  POTOKAO   RaILBOAD  CoHPAKY.  [No. 

210.] 

Appeal  from  the  Coort  of  Appeals  of  the 
District  of  Columbia. 

Mema.  Samuel  Maddox  and  M.  Wilton  tor 
appellant   Mr.  Bnoeh  Totten  tor  appellee. 

March  19, 1897.   Dismissed  per  stipulation. 


Leandrb  O.  Goodbbll,  P^.  in  Brr..  «. 
Delta  ft  Pine  Lard  Compart  ^oi.  [No. 

5S7J 

Id  Error  to  the  Supreme  Court  of  the  State 
of  Mississippi. 

Jfr.  r.  B.  Catron  for  plainUfF  In  error,  ifr. 
Frank  Johnaon  for  defendants  In  error. 

March  ff,  1897.  Dismissed  for  the  want  of 
JurisdictloD,  on  the  authority  of  Bacon  t.  Texaa, 
168  U.  S.  807. 227  £41: 182, 188];  Chieago  A  N. 
W.B.a».r.  Ckitigo,  164  U.  &  464  [41: 611]; 
MiaaouH  t.  Andriam,  188U.  8. 486  [84:  lOlSl; 
Winona  A  St.  P.  R.  Co.  t.  Ptainv&m,  148  U. 
S.  890  [86: 199j;  Bvera  v.  Wataam^  168  U.  & 
687  [88:  620],  and  other  cases. 
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K.    H.  R.  Gbeen.  Petitioner,  «.  TAXMmsaf 
Ix>AN  &  Trc8t  Coupart  tt  oL  [Not.  7i7, 

748.] 

PetittoD  fora  writ  of  eerttozarl  to  the  Untted 
Btaipfi  Circait  Coort  of  Appeals  for  the  FIftli 
Circuit. 

.Vr.  Oha».W.  Ogdentait^Vloaa.  No  op- 
position. 

JfoTvA  9t,  1837.  Denied. 


Natiovai.  Save  DBPOarr,  SATineB,  &  Trust 
CoHPAiTT,  AdmiDistrator,  etc,  iYrf'.  f'n  Brr., 
«.  William  O.  8TEBETT«<a2.   [Ko.  751.1 
In  Error  to  tbe  Court  of  Appeals  of  the  Dis- 
trict of  Colambis. 

Mr,  R.  Bou  Perry  for  plaintiff  in  error.  No 
aippearaDce  for  defeDdnnts  in  error. 

March  £S,  1897.  Dismissed  with  coats,  on 
motion  of  Jfr.  JS.  Bm  Ferry  tot  Uw  i>laintiff 
In  exn». 


Rkpublican  Hiniko  Comfakt,  Petitioner,  e. 
Tyler  Mining  Compaht.   [No.  750.1 
Petition  for  a  writ  of  certiorari  to  the  United 

Slates  Circuit  Coutt  of  Appeals  for  tlie  Ninth 

Circuit. 

Jfr.  IT.  B.  Bftfifurn  for  petitioner.  No  op- 
position. 
.MarAt9.a97.  Denied. 


Oboroe  W.  Rxm,  Petitioner,  9.  Count 

Joseph  Tblkener.    [No.  765.] 

Petition  for  a  writ  of  certiorari  to  the  United 
Stales  Circuit  Court  of  Appeals  for  tbe  Fifth 
Circuit. 

MeMr$.  Joseph  Wheeler  and  Clarenu  H.  Mil- 
ler for  petitioner.  Mr.  X.  iWtar  tor  n- 
spoodent. 

ManA89,  1897.  Denied. 


AiUBTCAS  Habsow  Ookfaxt.  Appt.,  9. 
Joseph  B.  Rhaffbb,  Commissioner,  etc., 
etal.  [510.228.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Virginia. 

Mr.  F.  8.  Blair  for  appellant.  Jfr.  R,  Ta^ 
tor  Seott  for  appellees. 

JfonA  i9, 1397.  Dismissed  for  the  want  of 
Jurisdiction. 


John  Kbiqht.  Ptf.  in  Err.,  e.  Ihterna- 

TIONAL    A  GKEAT    NORTHERH  RaILWAT 

CoKFAinc  0t  al    [No.  2(t8.] 
Petition  for  a  Writ  of  Certiorari  to  the  United 
States  Clrcalt  Court  of  Appeals  for  the  Flf tb 

Circuit. 

Mr.  H.  Chilton  for  plaintiff  in  error.  No 
appearance  for  defendants  In  error. 
March  SI,  1887.    Dismissed  for  want  of 

prosecution. 


Allexbt  W.  Ton  Schmidt,  Petitioner,  e.  A. 

B.  Bowers.    [No.  754.] 

Petition  tor  a  Writ  of  Certiorari  to  tbe  United 
Sutes  Circuit  Court  oi  Appeals  for  tlie  Ninth 

Circuit. 

Memn.  M.  A.  Whfaton  and  F.  J.  Kierte  tot 
petitioner.  Mr.  John  U.  Miller  for  respondent 

Apm  S,  1897.  Denied. 
IM  U.S. 


L  B.  Pabsoks,  Plf.  in  Err.,  t.  Btatb  or  Hie- 
bourl   [No.  245.] 

Id  Error  to  the  Supreme  Court  of  the  State 
of  Missouri 

Mr.  J(An  B.  Oraig  for  plaintiff  In  error, 
JIfr.  R.  F.  Walker,  Attorney  General  of  Mis- 
souri, for  defendant  in  error. 

April  S,  1897.  Judement  affirmed  with 
costs,  CD  authoiity  ctf  &urt  t.  JHeteurL  IM 
U.  &  aw  [89:  480]. 


Unitbd  States,  et  al.,  Apple.,  «.  Mabuho  8. 

Otero.   [No.  872,1 

Appeal  from  the  Oonrt  of  Frirate  Land 

Claims. 

The  Attorney  Qeneral  for  appellants.  No 
appearance  for  appellee. 

AprU  8. 1897.  Dismissed  on  motion  of  Mr. 
Matt.  O.  BegneUa  tot  the  ai^antL 


Webtebh  UffioM  TblbgrapbComfast,  Flff, 
in  Brr.,  e.  State  of  North  Carolina,  ex 
rel.  BoABO  or  Bailroab  Cohuissionxbs 
etak   [No,  288.] 

In  Error  to  tbe  Supreme  Oonrt  of  the  State 

of  North  Carolina. 

M^ra.  John  F.  DiOon,  Suth  Taggari,  Geo. 
B.  Fearone,  and  Robert  Stila  for  plaintiff  in 
error.   No  appearance  for  defendants  in  error. 

April  8t  1897.  Dismissed  with  costs,  on  mo- 
tion of  Jfr.  AMey  Aakto»  tat  the  plahitiff 
In  error. 


Wbbtbbk  Union  Tblegbafh  OcncPiJilT,  P|f. 

in  J&r.,  V.  D.  Kbkf.   [No.  390.] 

In  Error  to  the  Supreme  Court  of  the  State 
of  Nebraska. 

Meeert.  J.  HvUey  ^Mtton  and  Qee.  E.  Fiar- 
onM  for  plaintiff  in  mot.  No  appearanoe  for 
d^endant  in  eiror. 

Aprils,  1897.  Dismissed  with  costs, on  mo- 
tion of  Mr.  J.  Hubley  Ashton  for  the  plaintiff 
in  oxor. 


John  Olafiin,  Executor,  etc.,  et  at..  Peti- 
tioners, e.  Thkodoue  a.  Tuttlr,  Trustee, 
etc   [No.  763.] 

Petition  for  a  writ  of  co-tiorari  lo  the  United 
States  Circuit  Coort  of  Appeals  for  the  Second 

Circuit. 

.\fem».  Edmund  Wetmore  and  0.  W.  Oould 
f(x  petitioners,   Mr.  B,  F.  Lee  fox  respondent. 
Aprm»,1897.  Denied. 


Ahrbicah    Bell    Telephone  Cokpant, 
Ap^..  e.  Western  Union  TELkOBAPU 
Compaht  «t  ot   [No.  461.] 
Petition  for  a  writ  of  certiorari  to  the  United 

Stfites  Circuit  Court  of  Appeals  for  the  First 

Circuit. 

Mr.  J.  J.  Btorrow  for  appellant  In  opposi- 
tion to  petition.  Meeere.  Jno.  F.  DiUon  and 
«r.  B.  Benton,  Jr.,  for  appellee^  In  support  of 
petition. 

April  18, 1897.  Denied. 
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RuLSOAD,  *•  Toledo,  Dklphoi,  A 

BuBuiranni  Tl*n.iiOAi>  Coiepabt  tt  mL 

nra  0«7.i 

Fetldoo  for  a  writ  of  certionri  to  the  Unltad 
StetM  Clreult  Govt  (tf  ^peals  for  the  Serrath 

Circuit. 

Jfymr$,  Jno.  O.  Oomb$  and  Ohas^B.  Banaon  t<x 
upelltnti.  J(r.  Otarmet  Amm  for  niipelleM. 
Aprai$,m.  Denied. 

Okaba  a  OoOHon.  BLum  Railwat  ft 
BuDOB  Co.  OF  Nbbrabka  ft  oi.,  in 
£>T.,  e.  Bfbhobb  Biuth.   [No.  672.] 
Id  EiTor  to  the  Bnpreme  Court  of  the  State 

of  Iowa. 

Mr.  Jn».  jr.  Balduin  tot  plaiatifEi  In  error. 
Mr.  W.  8.  AroWB  for  defendant  in  error. 

Apra  JM.  an.  DiKDliied  for  the  want  of 
JnrlidicUon. 

BuDOLra  Dbdibl,  Fetitkmer.  e.  Juuus  Stbo- 

XBMetat.   [No.  788.] 

Petition  for  a  writ  of  oerttorarito  the  United 
BtatCB  drctdt  Court  of  Appeals  for  the 
Semth  Circuit. 

Jfr.  iKnan  T.  OUbert  for  petUoDCr,  Mr. 
Zmf  Majftr  for  reapondenta, 

April  U,  1S97.  Denied. 

EXiTXBTfni  R.  CHAncAB,  PeUtloner, «.  Ubitbd 
STAna.  [Na  749.1 

Petition  for  a  writ  of  certiorari  to  the  Court 
of  Appeals  for  the  District  of  Columbia. 

Jfewr*.  Q«o.  F.  Bdmvndt,  A.  J.  IHtUnKo^er, 
and/,  jr.  IFOwn  for  petitioner.  Nooppoetuoo. 

Arraj»t3897.  Denied. 

HnoB  >HiTBr&T,  AmL , «.  Colmado  Pathto 

ColfPAHT  tf*«t^N0.  780.] 

Appeal  fn»n  the  Circuit  Courtof  the  United 
BUtea  (or  the  District  of  Colorado. 

Meura.  0. 8.  T%ma»,  W.  H.  Bryant,  and  F. 
D.  MeKmney  tar  appeUant  Jfr.  /mus  B, 
Srottn  for  appellees. 

April  19, 1897.  Dismissed  for  the  want  of 
1ariad1ctli»,  oo  the  aotfaortty  of  Smith  t.  Mc 
J&v,  161  n.  B.  865 140: 781];  Careu  t.  EoutUm 
ST.  O.  B.  Ob.  181 1.  S.  1151  {40:  688].  Bee 
Ooterath  Aiv.  (h.  t.  Murphif,  78  Fad.  Bep.  28. 

FxTxoatuLD  ft  HallobtCobrructionCoh- 

PANT,  Pff,  in  Brr.,  e.  Uabt  Fitzobbald, 

AdmloistratrU.  etc.   [No.  885.] 

in  Error  to  the  Supreme  Oouzt  of  the  State 
of  Nebraska. 

Mmn.  Itkam  Bea^  and  Jckn  F.  DiUan  for 
^Intiff  in  error.  No  appearance  for  deftad- 
ant  in  error. 

AprH  as,  2897.  Dismissed  with  costs,  on 
motion  of  counsel  for  plaintiff  io  error. 

Nationai.  Foubdrt  ft  PiFB  Wobkb,  lilm- 
lled.  t$  aL,  Petitloaen,  v.  8.  D.  Abdbbwi 
Hal.   [No.  726.].  and 

Natiohal  Foubdrt  ft  Fmt  WoBxa,  Lim- 
ited, et  al,  VetiSham,  «.  CiTT  or  Ocobto. 
[No.  .726.1 

FfttltioDS  for  writs  of  certiorari  to  the  United 
Statea  Circuit  Court  of  Appeals  for  the  Seventh 
drcnlL 

Mr.  Q9».  B  ^«v«s  for  petiUonera.  Mr.  W. 
S.  IMslsr  for  reipondenla. 

Aprtlge,I897*  Denied. 
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Nsvark  BLacTRic  Liobt  ft  POWKB  COH 
PABT,  Petitioner.  «.  Hbhbt  U,  Qixsatm, 
AdmioistratM,  etc.   [No.  780.] 
Petition  for  a  writ  of  oertforari  to  tiie  United 

BUtes  Circuit  Court  of  Appeab  for  the  Third 

Circuit 

Mr.  Mahlon  Pitney  for  petitlona.  Jfi>.  A 
M.  Garden,  pro  m, 
AprilM^im.  Denied. 


AORICUIVTITBAL   DlTOa    COMPABT.  PV.  ^ 

Err.,  «.  Fabmbrb'  iNDBPBBiaBT  Ditoh 

COMPABT.     [No.  61&] 

In  Error  to  the  Sopreme  Coart  of  the  Stoto 
of  Colorado. 

Mr.  Charlm  J,  Bughe»,  Jr.,  for  plaiatlfl  in 
error.  Jf«sm.  C.  8.  Himuu  andW.  B.  AyanC 
(or  defendant  In  ern». 

ApHl  30,  X837.  Dismissed  for  the  want 
of  Jurisdiction,  for  the  want  of  a  final  Judg- 
ment 


Abolo^alibobbxab  Babb,  Limited,  Peti- 
tioner,  e.  Sbcbbtabt  of  thb  Trbaburt. 

Wo.  164.] 

Petition  for  a  writ  of  certiorari  to  the  United 
BUtes  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit 

Mr.  J.  F.  EvanM  tor  petitioner.  Tk«  Attor- 
ney O^ntral  and  SoUeiter  Qtneral  Oonrad  for 
respondent 

ApraM,lS97,  Dnled. 


Thb  Titab.  eta.  Petitioner,  ei  Mabiob  X. 
Lboo  et  oL,  AdmlnislratoxB,  etc  [Na 

7»7.] 

Petition  for  witt  of  oertlorBrl  to  the  United 
Statea  Circuit  Ooort  of  J^jpeals  for  Hie  Second 

Circuit. 

ifessrs.  Jno.  W.  Doadg  and  Benry  W.  Good- 
rich tor  petitioner.  Jfr.  Bmr$  OaiinUtk  Ward 
for  respoodeDts. 

AphtSO,  2S97.  DeoM> 


KATioirAL  HAcmn  Compabt,  PeUtiooer,  «. 
Whbblkb  ft  WiuoH  MAKtTPAcnmrao 

COKPABT.    [No.  790.] 

PeUtioD  for  a  writ  of  certiorari  to  the  United 
BUtes  CIrcnit  Court  of  Appeals  for  the  Second 

CTlrcuit. 

Mr.  BStein  H.  Bro»n  for  petitioner.  Mr, 
LMng^on  Oifford  tot  respondent. 
ApraS0,J897.  Denied. 


ETBBTKm.  Wolff,  ft  Co.,  Pedtlonera,  t. 

UiirrED  Btatbs.   [No.  798.] 

PeUtioo  for  a  writ  of  certiorari  to  the  United 
Sutes  Circuit  Court  of  Appeals  for  the  Second 
arcuit 

Meurt.  (Maria  Ourie,  W.  Wickham  Smith, 
and  Datid  /net  Matkio  for  petiiioneia.  No 
oppodtlon. 

Apra  80, 1397.  Denied. 
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108  U.  8.  1-83,  41  L.  897.  THB  THREE  FRIENDS. 

Admiralty.— Decree  for  dismissal  unless  llhtA  amraded  ta  ten 
days,  takes  Immediate  effect  'where  party  elects  to  appeal  Instead, 
p.  49. 

Oiionit  Oonrt      Appeals'  decree  In  admiralty  Is  final,  tnit  Bn* 

preme  Court  may  grant  certiorari  In  exceptional  case,  p.  49. 

Approved  In  Tbe  Conqueror,  166  U.  8.  114.  41  L.  939,  17  S.  Ct 
511,  Issue  of  mandate  by  Clrcalt  Conrt  of  Appeals  does  not  affect 
Jurisdiction  on  certiorari;  Forsytb  t.  Hammond,  166  17.  S.  Ul,  S14, 
41  L.  1097.  1098,  17  B.  Ct  667,  668.  decree  need  not  be  final  to  mp- 
port  certiorari. 

KeatzBlity  laws.—  Forfeiture  of  vessel  under  R.  8..  |  6283.  is 
civil  suit  In  rem.  Independent  of  conviction  of  any  person,  p.  49. 

Neutmllty  laws.—  Forfeiture  of  vessel  may  be  decreed  under  B. 
8.,  I  SS8S,  tbougb  guilty  i»wsfnls  unknown,  p.  60. 

Ventrallty  laws.—  Neutrality  In  Its  strict  sense,  and  as  respects 
prevention  of  filibustering,  defined,  p.  62. 

Veatrallty.—  R.  8.,  i  S283,  prohibiting  fitting  out  of  TSisds  for 
foreign  **  people,"  includes  any  insurgent  body.  p.  62. 

War.— Belligerency  Is  recognized  when  political  strui^ls  attains 
magnitude  affecting  Interests  of  recognizing  power,  p.  63. 

War.—  Time  for  recognition  of  belligerency  Is  for  political  depart- 
ment, p.  68. 

War.— Difl^eraice  between  recognition  of  b^gerency  and  of 
political  revolt.  Illustrated  In  Cuba,  p.  64. 

Veatrality  law,  R.  8.,  i  6283,  applies  where  actual  conflict  against 
Mmdly  power,  though  belligerency  not  recognized,  p.  66. 

Approved  in  UnderblU  t.  Bemandei.  168  U.  8.  268,  43  L,  4D7.  18 
8.  Ot  86,  acknowledgment  of  btillgaaicy  Is  not  necessary  to  prove 
state  of  war. 

Admiralty.-  Release  on  bond  under  R.  S.,  |  941,  Is  discretionary 
on  forfeiture  proceedings  for  filibustering,  p.  68. 

Admiralty.-  Vess^  In  court's  custody  are  frequently  allowed  to 
pursue  ordinary  avocation,  under  supervision,  p.  68. 

Miscellaneous.-  ated  in  Tbe  Three  Friends,  86  Fed.  484.  tt  C. 
8.  Api^,  576k  gmerally. 
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166  U.  8.  83-109,  41  L.  925.  BARBER  v.  PITTSBUHOn.  ETC..  BY. 

Courts.— Judgment  in  ejectment,  not  conclusive  by  State  law  tn 
Its  courts,  Is  not,  In  second  action  In  Federal  court,  p.  09. 

Courts.—  Construction  of  deeds  or  wills  become  a  role  of  property, 
binds  Federal  courts,  p.  99. 

Approved  In  Independent  DIst.,T.  Beard,  83  Fed.  IB,  following 
Iowa  rule  as  to  following  trust  fund;  Low  v.  Blackford,  87  Fed. 
407,  following  North  Carolina  ruje  as  to  enforcing  mortgage 
securities. 

Courts.— Single  State  decision,  constming  derlse,  does  not  con- 
clude Federal  courts,  even  between  same  parties,  unless  res  adjndl- 

cata.  p.  100. 

Distinguished  In  Buchanan  t.  Denlg.  84  Fed.  866,  State  mllngB, 
though  not  absolutely  condnslTe,  are  persnaslre. 

WillB. —  Devise,  without  words  of  inheritance^  nnquaUfled  by  oOiw 
provisions,  held  to  pass  a  fee,  p.  101. 

WUIb. —  Devise  over.  If  married  woman  die  without  oSspdng  1^ 
her  husband,  held  same  as  death  without  Issue,  p.  101. 

Perpetuity  Is  not  created  by  power  to  sell  on  expiration  of  estate 
tall,  and  divide  among  persona  then  ascertainable,  p.  108. 

Wills.—  Devise  to  **  heirs  "  of  living  person  la  snfflclent  descrip- 
tion, p.  108. 

Wills.— Extrinsic  circumstances  are  admissible  to  explain  am- 
biguities, but  not  to  control  constnictlon,  p.  109. 

Wills.—  Evidence  of  testator's  health  when  will  made,  or  duration 
of  life  thereafter,  cannot  affect  its  construction,  p.  109. 

166  U.  S.  110-136.  41  L.  987,  THE  OONQUBBOR. 
Supreme  Court  may  grant  certiorari  to  Circuit  Court  of  Appeals 

if  Circuit  Court  record  still  there,  though  mandate  sent  down,  p.  113. 

Approved  in  Panama  R.  B.  v.  Napier  Shipping  Co.,  166  U.  S.  284, 
41  L.  1005,  17  S.  Ct  574,  entire  case  Is  reviewable  upon  certiorari 
after  affirmance  of  final  decree;  Louisville,  etc.,  B.  B.  t.  Behlmor, 
169  v.  S.  648,  42  L.  890, 18  S.  Ct  503,  mandate  goes  to  court  of  first 
Instance,  not  Circuit  Court  of  Appeals. 

Supreme  Court  may  bring  up  Judgment  entered  after  its  adjourn- 
ment, by  certiorari  at  next  term,  p.  112. 

Customs  duties.— Porelgn-bullt  pleasure  yacht,  brought  bj  dti- 
sen  into  Amoican  waters.  Is  not  dutiable,  p.  114. 

Approved  In  The  International,  88  Fed.  485,  60  U.  S.  App.  422, 
affirming  S.  C  83  Fed.  841,  aeown  and  dredges  are  free  of  duty. 

Shipping. —  Foreign-built  vessels  can  be  used  as  American  Tnsinis 
only  by  special  act  of  Congress,  p.  119. 

Statutes. —  Orlf^nal  statute  may  be  referred  to  when  rerUM  li 
auiblgnous,  p.  122. 
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Customs  collector  has  Immunity  from  damages  by  R.  S.,  {  970,  only 
If  proceedings  against  vessel  Instituted  npon  Information,  p.  122. 

Customs  collector  Is  not  protected  from  damages  for  seizing  ves- 
nti  for  duties,  by  certificate  of  probable  cause,  p.  124. 

Shipping.— Demurrage  Is  allannible  only  for  loss  of  actual  or 
probable  profits,  not  tar  Inability  to  use  pleasure  craft  p.  126. 

Approved  In  The  Saginaw.  95  Fed.  704,  where  there  was  no  peen- 
Dlarr  losB. 

Sblpplntp.—  Damages  for  detention  are  best  estimated  from  ralne 
of  charts,  or  vessel's  utility  to  owner,  p.  127. 

Evidence. —  Damages  for  vessel's  detention,  based  on  mere  opin- 
ion unfortified  by  data,  are  too  conjectural,  p.  127. 

Evidence  of  experts. is  admissible  to  prove  damages  for  detention 
of  vessel,  but  Admiralty  Court  may  ex^dse  Independent  Judg- 
ment, p.  133. 

Approved  In  Overweight,  etc.,  Elev,  Co.  v.  Improved  Order,  94 
Fed.  160,  court  need  not  accept  expert's  opinion  of  equivalents. 

Customs.—  Demurrage  allowed  against  collector,  for  Impropa  de- 
tention of  yacht,  held  excessive,  p.  134. 

Admiralty.—  Commission's  findings  as  to  cbsfges  for  Iceeplng  ves- 
sel, detained  by  collector,  not  disturbed  on  appeal,  p.  I'iii. 

Approved  In  Cotopagnla  La  Flecba  v.  Brauer,  ICS  U.  S.  123.  42 
L.  40C,  18  S.  Ct  17,  concluslMis  of  fact  are  reversed  only  upon  clear 
evidence  of  error;  Pioneer  Fuel  Co.  v.  McBrfer.  84  Feti.  500,  OG  U. 

5.  App.  190,  inadequacy  of  damages  awarded  must  be  clear. 

1«6  V.  S.  136^-138,  41  L.  04a  IN  RE  ALIX. 

Prohibition  may  be  denied  where  there  is  remedy  by  appeal,  juris- 
diction Is  doubtful,  or  application  by  stranger,  p.  13& 

Not  cited. 

160  U.  fi.  138-142.  41  L.  »4D,  ALLEN  t.  GEORGIA. 

Dismissal  Is  universally  granted  In  civil  cases,  where  no  real 
dispute  remains  or  case  settled,  p.  140. 

Constitution.—  Supreme  Court  Interferes  with  State  court,  for 
denial  of  due  process,  only  if  fundamental  rights  denied,  p.  141. 

Approved  In  Wilson  v.  North  Carolina,  IGO  U.  S.  &93,  42  L.  870, 
18  S.  Ct  438,  122  N.  C.  llOSd.  upholding  suspeuslra  of  railroad 
commissioner. 

Distingulsbed  in  Hovey  v.  Elliott  167  U.  S.  443,  42  L.  230,  17 

6.  Ct  854,  contempt  does  not  Justify  striking  out  defense  and  Judg- 
ment pro  confeseo;  In  re  McKee,  19  Utah,  237.  67  Pac  25,  trials 
must  be  according  to  State's  prescribed  procedure. 

Criminal  law.—  Court's  dismissal  of  writ  of  error,  after  lolsoner's 
sscape^  Is  not  denial  of  due  process,  p.  141. 
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leC  U.  S.  14S-1S0,  41  L.  961.  GRAND  LODGE  t.  NEW  ORLEANS. 

Constltation.—  Tax  exempdoD  requires  ctHulderadoD  to  be  a  ralld 
contract;  pledge  of  masonic  revenues  to  charity  Is  not  sacb  con- 
sideration, taence  exemption  Is  mere  rerocable  gratoity*  9.  148. 

Approved  In  Manistee^  ete^  B.  B.  r.  Commissioner  of  R.  K..  118 
ICicb.  SSI.  70  N.  W.  «H  Laws  of  1801.  1803,  eocemptliif  raOroada. 
ars  repealable. 

DlBtlnsnisbed  In  City  By-  CltlMns'  B.  B.,  IW  U.  8.  067.  41  I*. 
1117.  17  8.  CL  6S6.  contlnaed  ^>watton  of  street  railroad  may  era- 
stJtnte  eonsidamtloB  for  franchise  eztrasUms. 

MB  U.  8.  1S0-17D.  41  L.  BBS,  REKDBB80N  BBIDGB  GO.  T.  KEN- 
TUCKY. 

Taxation.—  Bridse  franchise  from  8tate  may  property  be  Included 
In  taxable  assets,  p.  ISS. 

'  Approved  In  Owansboro  Nat  Bank.  t.  Ovsnaboro,  ITS  IT.  &  671. 
472,  683.  19  8.  Ot  639,  848,  annnlllnf  Keotncky  tax  on  national 
banks;  Keokuk,  etc..  Bridge  Go.  t.  Illinois.  175  U.  8.  032,  20  8.  Ct 
907.  nph4rfdlnf  tax  on  atoiA  ot  interstate  bridge  company:  United 
States  T.  Hopkins,  82  Fed.  538,  annnlling  laws  of  stockyard  associa- 
tion handling  cattle  from  seTeral  States;  Taylor  t.  LoulsrlUe.  etc.. 
B.  R.,  68  Fed.  861.  60  U.  8.  App.  188,  market  value  of  stock  and 
bonds  Is  relevant  In  assessing  railroad;  LWerpoot,  etc..  Ins.  Co.  t. 
Board  of  Assessors,  51  La  Ann.  1034,  72  Am.  St.  Bep.  489,  25  So.  972, 
45  L.  B.  A.  527,  francblse  Is  taxable  at  altos  of  owner's  domicile; 
tonlSTfUe^  etc.  Ferry  Ga  t.  Qommonwealtb.  —  Ky.  — .  4T  8.  W.  879, 
npboldlng  franeblM  tax  law;  LontSTltle  Tobacco  Warehouse  Go. 
T.  Oommmiwealth,  —  Ky.  — ,  49  8.  W.  1070,  and  dissenting  opinion 
on  first  hearing,  8.  O..  —  Ky.  — ,  48  8.  W.  upholding  same  law 
as  applied  to  pobllc  corporations  only;  Bank  of  Kentucky  t.  Stone, 
n  Fed.  396.  exemption  from  taxation  Includes  tax  provided  by  Ken- 
tacky  act  of  1892;  First  Nat  Bank  t.  Stone,  88  Fed.  411.  uphold- 
ing Keotncky  tax  law  of  1892.  applied  to  national  banka. 

Tax  00  Interstate  bridge  ftanebiae  Is  not  im  commerce,  thongb 
affected  by  amonnt  of  tolla  reeelred.  p.  154, 

Approved  In  Thomas  Oay.  100  U.  S.  274,  42  L.  744.  18  8.  Ct  34», 
apholdlug  tax  on  cattle  In  nnorganlzed  counties;  Keokuk,  etc..  Bridge 
Go.  V.  Illinois.  175  U.  8.  632,  20  8.  Ct  207,  upholding  tax  on  stock 
Intttstato  bridge  company;  United  States  t.  Hopkins,  82  Fed. 
840^  annolUng  lawe  of  stockjrard  association  handling  cattle  from 
■ereral  States. 

Taadng  right  of  State  Is  not  affected  by  congressional  declara* 
tlon  fliat  bridges  over  tbe  Ohio  are  post  nada,  p.  164. 

naxatloiL—  State  cannot  tax  gross  earnings  of  domestle  craporar 
tlMi.  derlTed  from  Interstate  commerce,  per  White,  dissenting, 
p.  165, 
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ApproTed  In  dlssentinc  opinion  In  Adams  Express  Co.  t.  Ken- 
tacky,  1G6  n.  S.  184^  41  L.  0(>5,  17  S.  Ct  632,  mnjorltr  upholding 
tax  of  corporate  stock  based  on  ratio  of  local  to  whole  propertr. 

Ids  V.  8.  171-185.  41  L.  960.  ADAMS  BXPRB8S  CO.  ▼.  KBN- 
TUCKT. 

Taxation  of  Intangible  corporate  pro[>ert7  by  Kentucky  met  of 
1894.  proportioned  on  mileage,  etc  InMnges  no  Federal  proTlslon, 

p.  180. 

Approved  In  Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  B.  670, 
672,  674,  19  S.  Ct  639,  annulling  Kentucky  tax  on  ofltlonal  banks; 
Bank  of  Kentucky  t.  Stone,  88  Fed.  395,  exemption  from  taxatlrai 
Includes  tax  proTlded  by  Kentucky  act  of  1892:  Thomas  t.  Ctncln* 
natl,  etc..  Ry..  93  Fed.  691,  construing  lessee's  stipulation  to  pay 
taxes;  LoulsTflle  Tobacco  Wnreliouse  Co.  v.  Commonwealth,  —  Ky. 
— ,  49  S.  W.  1070.  and  dIsscDting  opinion  on  first  bearing  In  S.  C, 
—  Ky.  — ,  48  S.  W.  424,  npholdlng  franchise  tax  law,  as  applied  to 
public  corporations  only;  State  t.  Stephens.  146  Mo.  681.  69  Am. 
St  Rep.  63G.  48  S.  W.  934,  cars  in  transit  through  State  are  not 
taxable;  First  Nat  Bank  t.  Stone,  88  Fed.  411,  upholding  Kentucky 
tax  law  of  1892,  as  applied  to  national  banks. 

Taxation.—  Kentucky  tax  law  of  1894  la  not  luTalld  under  the 
State  Constitution,  pp.  181-183. 

166  V.  8.  185-225,  41  L.  965.  ADAMS  EXPRESS  CO.  v.  OHIO 
STATE  AUDITOR. 
Commerce.—  State  tax,  In  effect  taxing  privily  of  carrying  oa 
Interstate  commoce.  Is  TOld,  p.  218. 

Commerce.—  Restriction  on  State's  Interference  with  commerce 
does  not  abridge  right  to  tax  its  iDStrumentallties.  p.  218. 

Approved  In  Thomas  t.  Gay,  169  U.  S.  274^  42  L.  744^  18  8.  Ct 
344.  cattle  In  nnoi^anlzed  counties  are  taxable;  Hall  t.  American, 
etc..  Transit  Co..  24  Colo.  800.  65  Am.  St.  Rep.  227,  61  Pac.  424. 
and  Union,  etc..  Transit  Co.  v.  Lynch,  18  Utah,  304.  55  Pac.  64S. 
upholding  tax  on  non-resident's  cars  used  In  State. 

Taxatlcoi  of  exprt^s  companies  by  Kentucky  and  Ohio  laws, 
h^d  not  tax  on  the  business,  but  on  the  property,  p.  218. 

Taxation.— State  may  tax  Intangible  property,  and  at  Its  real 
ralue,  p.  219. 

Aroroved  in  Wells-Fargo  Co.*s  Exp.  t.  Crawfwd  OOm  68  Ark. 
688,  40  8.  W.  718,  87  L.  R.  A.  375.  assenment  la  not  ezcewlve  be- 
cause It  exceeds  value  of  tangible  asseta. 

Taxation.— Joining  of  separate  articles  of  tangible  property  la 
a  unity  of  use.  often  develops  an  Intangible  proper^  exceeding 
the  value  of  the  tangible^  p.  219. 

Tuation^  Whatever  propoty  !■  worOi  for  Ineouw  and  aal^ 
It  U  •worth  for  taxatlim,  p.  220. 
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Approved  in  Buck  v.  Miller,  147  loa.  001.  62  Am.  St.  Rep.  440. 
47  N.  K.  11.  37  L.  R.  A.  300,  non-resiaent'B  bonds  and  notes  wlthlD 
StBte  are  taxable;  dlssoitlng  opinlOD  in  State  Board  t.  HolUdar. 
150  iDd.  240.  40  N.  E.  24,  ^  L.  B.  A.  838.  majorlt;  botdlng  Insni^ 
ance  policies  noD-tazable. 

Taxation.—  Good-'wlII  of  organized  and  «rtabUshed  Industry  la 
of  taxable  valne,  e.  g.,  express  business,  p.  221. 

Taxation.— SItns  of  express  company's  good-will,  for  taxation, 
la  distributed  where  It  does  business,  not  cent«ed  at  borne  office, 
lb  221. 

Approved  in  American,  etc,  Transit  Co.  t.  Hall.  174  U.  8.  79.  19 
8.  Ct.  603,  State  may  tax  average  number  of  cars  used  th^%ln; 
Taylor  v.  Louisville,  etc.,  R.  R..  88  Fed.  861,  60  U.  8.  App.  188. 
market  value  of  stock  and  bonds  !s  relevant  In  assessing  railroad; 
Thomas  v.  Cincinnati,  etc..  Ry.,  93  Fed.  091,  construing  lessee's 
'stipulatlmi  to  pay  taxes. 

Taxation.— Maxim,  mobllla  personam  seqauntur,  la  not  of  unl- 
▼ersal  application,  seldom  to  taxation,  p.  224. 

Approved  In  Buck  v.  Miller.  147  Ind.  GOl.  62  Am.  SL  Rep.  44«. 
47  N.  O.  11.  37  L.  R.  A.  300,  non-resident's  bonds  and  notes  within 
State  are  taxable.  See  note  In  62  Am.  St  Rep.  449. 

Taxation.—  Corporate  franchise  to  do,  embracing  all  Its  corpo 
rate  powei"S.  Is  of  value  nnd  taxnble  wherever  corporation  Is  en- 
gaged in  exercising  Its  powers,  p.  224. 

Approved  In  Union,  etc..  Transit  Co.  Lynch.  18  Utah,  802,  6& 
Pac.  G42,  upholding  tax  on  cars  used  In  8tate.  See  note  1b  62 
Am.  St  Rep.  47R. 

Taxation.-  Corrorations  should  not  be  allowed  to  escape  Just 
taxes  by  theories  as  to  situs,  p.  225. 

lOS  n.  8.  226-263.  41  L.  979.  CHICAGO.  BTa.  R.  R.  CHICAGO. 

Courts.—  If  fMloral  right  claimed  so  ns  to  bring  it  to  State  court's 
attention,  and  denied  expressly  or  impliedly,  it  Is  sufflclCTt  P-  231. 

Approved  In  Meyer  v.  Richmond.  172  U.  S.  0?.  93,  19  8.  Ct  100. 
110,  following  rule;  Missouri,  etc.,  Ry.  v.  Hntcr.  1C.9  U.  S.  022, 
42  L.  881.  18  S.  Ct  402.  where  decision  of  Fwioral  questlcm  was 
neceasarlly  Involved;  Gre«i  Bay,  etc..  Canal  Co.  v.  Patten  Paper 
Ca.  172  U.  8.  68,  19  S.  Ct  101.  no  particular  form  of  words  need 
be  nsed;  Dewey  v.  Des  Holnes,  173  U.  8. 109,  19  8.  Ct.  381,  where 
record  did  not  show  necessary  Federal  question;  Apex.  etc..  Co. 
V.  Garbade.  32  Or.  590,  501.  64  Pac.  367,  368,  draying  writ  of  error 
to  Supreme  Court;  AIl«i  v.  Portland,  36  Or.  400.  58  Pac.  521.  re- 
fusing to  determine  Federal  question  not  raised  below. 

Gonstitntion.— Prohibitions  of  fonrteenth  amendment  apply  to 
legislative,  Jadldal  and  executive  branches,  p.  2S3L 


065 


Notes  on  U.  8.  Reports.        1G6  U.  8. 220-:!n8 


Approved  In  Nashville,  etc.,  Ry.  v.  Taylor,  86  Fed.  184.  follow- 
ing rale. 

Distinguished  Id  Blake  v.  HcClung,  172  U.  S.  260,  19  S.  Ct.  173, 
npfaoIdlDg  law  preferring  local  credftws  to  non-reeldoit  corpora- 
tim  creditors. 

Oonstitutlon.—  Due  process  Is  determined  from  substance,  not 
form  .of  procedure;  fact  of  notice  of  condemnation  ivoceedlng  Is  - 
not  cMicIaslTe  of  due  process,  p.  S3S. 

Approved  In  Brown  t.  New  Jersey.  175  U.  S.  17S,  20  8.  Gt.  7& 
upholding  New  Jtaeeey  stnick-Jury  law;  Postal  Tel.  Cable  Co.  t. 
6outb»n  Ry.,  89  Fed.  1^  construing  North  Carolina  condemna- 
tion law. 

Dlstlugnfshed  in  Long  Island  Water,  etc.,  Co.  v.  Broolilyn,  166 
U.  8.  696,  41  li.  1168.  17  S.  Ct.  722,  State  may  make  commissioner's 
findings  of  fact,  In  condemnation,  conclusive 

Constitntlon.— State  Judgment  under  State  law,  taking  property 
without  comp«isation,  is  not  due  process,  p.  241. 

Approved  In  Tlndal  v.  Wesley.  107  U.  S.  222,  42  U  143,  17  S.  Ct 
777.  [>osBeB8lon  by  State  agent  cniiiiot  defeat  right  to  compensation; 
Baunian  v.  Ross.  167  U.  S.  083.  42  L.  280.  17  S.  Ct  980.  ascertain- 
ment of  compensation  Is  judicial  question;  Smyth  v.  Ames.  109  D. 
8.  &25,  42  L.  842.  18  S.  Ct.  420,  statute  fixing  unprofitable  railroad 
rates  Is  void;  Norwood  v.  Baker.  172  U.  S.  277. 10  S.  Ct  100.  where 
tax  substantially  exceeded  benefit  of  Improvement;  HctMiei-sou 
Bridge  Co.  Henderson  Co^  ITS  U.  8.  614.  19  S.  Ct  561.  uphold- 
ing municipal  taxation  of  Interstate  bridge;  San  Diego  Laud  Co. 
V.  National  City,  174  V.  S.  764,  19  S.  Ct  810.  California  statute  pro- 
vides suflBclent  notice  to  snpiKnt  fixing  water  rates;  Newburyport  0 
Watw  Co.  V.  Newburyport.  86  Fed.  727,  annulling  statute  effecting 
forfeiture  of  water  works  without  fair  compensation:  Iron  Moun- 
tain  Ry.  v.  Memphis.  96  Fed.  122,  forfeiture  by  city  council  of 
grant  to  railroad  presents.  Federal  question;  dissenting  opinion  In 
Backus  V.  Fort  Street,  etc.,  Depot  Co..  169  U.  S.  578,  42  L.  8^, 
18  S.  Ct  453,  see  majority  holding  Infra;  Howell  v.  Miller.  91  Fed. 
136.  G2  IT.  S.  App.  28,  arguendo. 

Distinguished  In  Atchison,  etc.,  R.  B.  v.  Matthews,  174  U.  8. 
105,  19  S.  Ct  618,  upholding  Kansas  law  providing  damages  and 
attorneys'  fees  against  railroads  for  fires. 

Courts.—  Sereotb  amendment,  as  to  facts  In  Jury  cases.  In  Fed- 
eral court,  applies  to  writs  of  error  from  State  courts,  p.  242. 

Approved  in  Capital  Traction  Co.  v.  Hof,  174  D.  S.  9,  12,  19  8. 
Ct.  584.  rule  applies  to  both  Federal  and  State  courte. 

Supremo  Court  cannot,  on  error  to  State  court,  review  Jury's 
findings,  but  only  errors  In  law  guiding  Jury.  p.  246. 

Approved  In  Backus  v.  Fort  Street  etc.,  Depot  Co.,  1C9  U.  S. 
S65.  576,  42  L.  867.  861. 18  S.  Ct  448,  452,  refusing  to  examine  mat- 
ters not  necessarily  involving  subBtantlal  Federal  right;  Missouri. 
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etc..  Ry.  T.  Baber,  100  U.  S.  030,  42  L.  887,  18  8.  Ct  488,  flndlDca 
of  Jury  are  not  reviewable. 

Supreme  Court  will  not  review  State  court  mUnsa  not  ratistan- 
tlally  affecting  the  Federal  question,  p.  246. 

Eminent  domain.—  Measure  of  damages  due  railroad,  for  dtT** 
opening  of  street  across  Its  tracks,  stated,  p.  248. 

Approved  Id  Kfoblle,  etc.,  R.  R.  v.  Postal  Tel.  Cable  Oo^  120  Ala. 
80.  24  So.  412.  413.  Mobile,  etc..  R.  R.  T.  Postal  TeL  Gable  Go.  70 
HlBS.  748,  740,  TOO;  751.  2«  So.  Sn.  372,  878,  45  L.  R.  A.  22S,  226^ 
227.  Railroad  v.  Teleernph  Ca,  101  Teno.  71.  46  S.  W.  673,  41  U 
R,  A.  406,  Gulf,  etc.,  Ry.  t.  Southwestern,  etc..  Tel.  Co..  —  Tex. 
Civ.  App.  — ,  S2  8.  W.  87,  Texas,  etc.,  R.  R.  v.  Postal  Tel.  CaM« 
Co.,  —  Tex.  ClT.  App.  — .  52  S.  W.  109,  and  Southwestern,  etc..  T^ 
Co.  V.  Gulf,  etc.,  Ry.  Co.,  —  Tex.  Civ.  App.  — ,  52  S.  \V.  107. 
where  telegraph  company  condemns  part  of  railroad's  way; 
Morris,  etc.,  R.  R.  r.  Orange  Clly.  6S  N.  J.  L.  266,  48  AtL  738,  dam- 
ages tot  street  crossing  at  same  grade  are  nombial;  Cleveland  t. 
City  Coandl,  102  Ga.  246.  29  8.  SL  090.  48  L.  R.  A.  648.  argnendOb 

Xmlnent  domain.—  Possible,  or  Imaginary  uses,  or  owno'a  speeii- 
latlve  schemes,  are  to  be  excluded  from  valuer  2S0. 

Reafflnned  Id  Mobile,  etc.,  R.  R.  ▼.  Postal  TeL  Gable  Go.  190 
Ala.  36,  24  So.  412. 

Railroad  laying  tracks  within  city.  Is  subject  to  possibility  ot 
new  streets  being  opoied  across  tbem.  p.  250. 

AMwoved  tn  Morris,  etc.,  R.  R.  v.  Orange  Gltr.  68  M.  J.  L.  260; 
48  Atl.  780.  following  mle;  Clereland  t.  Glty  Gonncll.  102  Ga.  2S7. 
^  29  S.  B.  686.  48  L.  R.  A.  640^  railroad  most  pay  for  change  of 
grade  crossing. 

Knuiclpality  op^ng  street  across  railroad  tracka.  la  not  bonnd 
to  pay  for  fee.  or  expense  of  gates  and  flagmen,  p.  251. 

Approved  In  Morris,  etc..  B.  R.  v.  Orange  City.  63  N.  J.  U  2QBk 
48  AtL  786,  expense  of  planking  and  gates  are  for  railroad. 

Constitution.— Railroad  takes  charts  subject  to  police  powsr, 
and  pKH?ert7  Injured  thereby  Is  not  an  unlawful  deprivatlaa 
within  the  Constitution,  p.  262. 

Approved  in  Morris,  etc.,  R.  R.  v.  Orange  City,  63  N.  J.  L.  280.  43 
Atl.  736,  following  rule;  Cleveland  v.  City  Council,  102  Ga.  242, 
247.  29  8.  B.  688,  600,  43  L.  R.  A.  642.  644.  railroad  most  pay  for 
change  of  grade  croaslng. 

166  C.  S.  208.  41  li.  994.  CHICAGO,  ETC..  R.  R.  t.  CHICAGO. 

Adjudged  In  conformity  with  Chicago,  etc,  R.  B.  v.  Cblcagc^ 
supra,  q.  r. 

166  U.  a.  263-268,  41  L.  994,  IN  RB  POTTS. 

Appeal.— Circuit  Court  cannot  after  reveraal  of  Its  decree  dis- 
missing infringement  bill,  patent  being  bdd  valid  Xxj  SiQNreme 
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Court,  grant  rcfacarlng,  bnt  most  obey  Supreme  Court  mandate, 
p.  268. 

DIstlncnIshed  In  In  ro  Blake,  ITS  U.  8.  117,  30  a  Ct  43.  refusing 
mandamus  to  State  court 

AppeaL—  Supreme  Court  having  decided  on  merits,  Circuit  Court 
maj  not  without  leaver  allow  new  trial,  or  new  defenses,  p^  268. 

Approved  In  Walker  t.  Brown,  86  Fed.  866,  368,  declining  to  al- 
low amoidment  of  answer. 

IGO  V.  S.  269-276,  41  L.  996.  GIBSON  T.  UNITED  STATES. 

Navigable  waters. —  Oovemment  improTement  In  navigable 
waters,  rendering  dock  useless.  Is  not  an  unlawful  deprivation, 
p.  27S. 

Navigable  iratars.—  Riparian  owner  must  suffer  coDsequencss 
of  Impi-ovement  in  navigation,  and  cannot  bare  damages,  p.  276. 

Approved  in  Meyer  v.  Richmond.  172  U.  S.  96,  98,  19  S.  Ct  111, 
118,  where  city  authorized  railroad  to  obstruct  street;  Lane  v.  Hai^ 
bar  Commrs.«  70  Conn.  696,  698,  40  Atl.  1061.  1062,  permit  to  wharf 
may  be  modified  to  meet  requirements. 

Distinguished  in  Brown  y.  United  States,  81  Fed.  67.  whoe  gov- 
ernment took  snhmoged  land  In  plalntUTs  possession. 

166  U.  S.  276-280,  41  L.  1002,  NELSON  v.  FLINT. 

Svldence.—  Conversatim  between  two  makers  of  note  In  payee^s 
absence  do  not  bind  latter,  p.  278. 

Aiq>eaL—  Party  cannot  bring  matters  Into  record  filing  with 
clerk  afildavlt  not  In  bill  of  exceptions,  p.  270. 

AppeaL— Record  showing  instruction  banded  In  after  Jury  iB- 
atrocted  does  not  show  Its  proper  presentation,  p.  280. 

AK>roved  In  Norttion  Pac.  R.  B.  v.  Krohne^  86  Fed.  236.  66  U. 
S.  App,  600^  new  objecticms  to  InstructlonB  cannot  be  raised  on 

sppeaL 

106  U.  S.  280-'390.  41  L.  1004;  PANAMA  R.  R.  v.  NAPIER  SHIP- 
PING CO. 

Sapremo  Court  Issuing  certlnari  to  Circuit  Court  of  Appeals, 
after  Bec<md  appeal  from  llb^  is  not  limited  to  matters  on  second 
appeal,  p.  284. 

Approved  in  Staffords  v.  King.  90  Fed.  141,  61  U.  S.  App.  498, 
c^orari  suspends  operatim  <tf  vrdex  of  Circuit  Court  ot  Appeals 
dissolving  injunction. 

Admiralty  has  jurisdiction  of  Injury  to  vessd  Irj  running  upoa 
sunken  obBtructloD,  p.  286. 

Admiralty  baa  Jurisdictimi  of  torts  within  waters  of  foretga 
power,  pL  2flb 
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Adxalralty  may  take  Jurisdiction  of  tort  between  forelgnen, 

tbougb  It  may  decline,  especially  If  consul  object,  p.  285. 

Wb&rfowner  la  not  liable  for  injury  to  vessel  sunlc  by  obstmc- 
tlOD  known  to  ressel's  agent,  p.  288. 

Distinguished  In  Smith  t.  Burnett,  ITS  U.  8.  485.  19  8.  Ct  Mi 
wbazfinga-  must  gire  notice  of  obstruction. 

leS  n.  8.  290-374,  41  L.  1007,  UNITED  STATES  T.  TBANS-UIS- 
SOURI  FREIGHT  ASSN. 

AppeaL— DlBsolutlw,  pending  appeal,  of  freight  assodatlMi  en- 
joined by  lower  court,  does  not  prevent  review  by  Supreme  Court, 
decree  also  restraining  similar  aBBoclatlous,  p.  809. 

Approved  in  Beblmer  t.  LoulsrlUe^  ete:.  B.  Co^  83  Fed.  908.  42 
U.  S.  App.  681,  Injunction  at  unlawful  rates  binds  assodation'B 
unnamed  successor. 

Appeal.—  Statutory  amount  maj  be  made  to  a.ppeax  Ijj  affidUTlta 

where  not  In  blH,  p.  310. 

Oommeree,:— Act  of  1880,  forbidding  contracts  In  restraint  <rf 
trade;  cotws  contract  of  competing  roads,  directly  so  acting,  p.  313. 

Approved  In  ymted  States  v.  Joint  Traffic  Assn.,  171  U.  S.  65S, 
Ki9,  562,  19  S.  Ct  27,  28,  29.  following  rule;  United  States  r.  Ad- 
dyston  Pipe.  etc..  Co.,  8S  Fed.  299,  54  U.  S.  App.  773,  annulling 
iron-pipe  trust;  Bailey  Association  of  Kastw  Plumben,  108 
Tenn.  107.  62  S.  W.  854,  annulling  by-laws  ot  plumbers'  associa- 
tion. 

Commerce  act  of  1887  Is  not  Inconsistent  with  act  of  1890  against 
contracta  In  restraint  of  trade,  p.  315. 

Statutea.—  Debates  In  Congress  may  not  be  resorted  to,  In  con- 
struing act;  only  its  language  and  history  of  times,  p.  S18. 

Approved  In  State  t.  Lancashire  Fire  Ins.  Co.,  66  Ark.  472.  51 
S.  W.  635,  45  L.  R.  A.  351,  following  rule;  United  States  T.  Coal 
Dealers'  Assn..  85  Fed.  261,  act  extends  to  all  restraints,  r^ardlesa 
of  common  law;  Fay  t.  Springfield,  9i  Fed.  421,  construing  statute 
■uthorldng  special  assessment  for  Improvements;  Dunlap  t.  United 
States.  173  U.  S.  76.  19  8.  Ct  323,  arguendo. 

Railroad  contracts  may  be  restraints  of  trade,  If  affecting  rates 
at  all  prejudicially  to  public  Interests,  p.  334. 

Approved  In  United  States  v.  Hopkins,  82  Fed.  537.  and  United 
States  V.  Coal  Dealers'  Assn.,  85  Fed.  263,  reasonableq^  of  re- 
straint Is  no  defense;  United  States  v.  Addyston  Pipe,  etc.  Co..  85 
Fed.  278,  54  U.  S.  App.  741,  arguendo. 

Commerce.—  Act  of  1800  Includes  all  contra<*ts  In  restraint  of 
commerce,  though  restraint  Is  reasonable,  p.  328. 

Approv(><l  In  United  States  v.  Joint  Traffic  AssUm  171  U.  S.  565. 
6GG.  568.  573.  574,  19  8.  Ct  30.  31.  33.  following  rule:  United  States 
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T.  Hopkins,  82  Fed.  540,  anoalling  laws  of  stock  exchange  handling 
cattle  from  several  States;  State  v.  Firemen's  Fund  Ins.  Co.,  152 
Mo.  44,  52  S.  W.  607,  45  L.  B.  A.  376,  annulling  fire  Insurance 
trust;  Lufkin  Rule  Co.  v.  Fringell,  57  Ohio  St  608.  49  N.  B.  1033. 
41  L.  B.  A.  189,  annulUng  agreement  by  vendcff  of  factory  not  to 
compete;  Bailey  v.  Association  of  Master  Plumbers,  lOS  Tenn.  108. 
119.  S2  8.  W.  855,  857,  contracts  stifling  competition  are  void; 
Waters,  etc..  Oil  Co.  v.  State^  19  Tex.  CIt.  App.  11.  44  S.  W.  941, 
upholding  State  laws  against  combinations. 

Distinguished  In  United  States  v.  Boyer,  85  Fed,  435.  annulling 
slaughter-house  Inspection  act;  Gulf,  etc..  By.  v.  Miami  8.  S.  Co., 
86  Fed.  421,  52  U.  S.  App.  759,  railroad  may  contract  with  one  con- 
necting line  delusively;  The  Charles  E.  Wiswall,  80  Fed.  673.  57 
U.  S.  App.  183,  42  B.  A.  86,  combination  of  tugs  operating  wholly 
within  State;  Post  t.  Southern  Ry.,  108  Tenn.  228,  52  8.  W.  310, 
mutual  declaration  of  pc^icy  of  maintaining  rates  Is  not  unlawful; 
Houston,  etc.,  R.  B.  t.  Dumas,  —  Tex.  CIt.  App.  — .  43  8.  W.  610. 
arguendo. 

Statutes.—  Public  policy  la  what  the  law  enacts.  If  there  Is  a 
law  on  the  subject,  p.  S40. 

ApjHWTed  In  Heller  t.  National  Marine  Bank,  89  Md.  618,  48 
Atl.  804,  45  L.  R.  A.  444,  construing  law  making  preferred  stock 
Uen  on  corporate  assets;  State  r.  Firemen's  Fund  Ins.  Co.,  152  Mo. 
47.  52  S.  W.  608,  45  L.  B.  A.  377.  upholding  State  anti-trust  law; 
St  Louis  MIn.  Go.  T.  Montana  Mln.  Co..  171  U.  S.  665,  19  8.  Ct 
63,  arguenda 

Commerce.—  If  contract  necessarily  restrains  commerce,  gorem- 

meot  need  not  prove  the  intent  P-  342. 

Statutes.—  Making  the  act  of  1890  against  restraints  of  trade  ap> 
pUeable  to  prior  continuing  traffic  agreement,  Is  not  retroactive, 

Goinmeroa,— Congress,  In  Its  centred  over  commerce,  may  give 
remedy  of  Injunctlrai  to  government  p.  343. 

166  n.  8.  876-388,  41  L.  1039,  THB  MAJESTIC. 

Carriers.—  Limitations  of  llabilUy  and  recovery.  In  notice  on 
back  of  ticket  unsigned,  h^d  no  part  of  contract  P>  881. 

Approved  In  Compagnia  La  Flecha  t.  Brau«:,  168  U.  S.  118.  42 
L.  406.  18  8.  Ct  15,  stipulations  limiting  carrier's  llablllly  are  con- 
strued strictly;  New  York,  etc.,  B.  Co.  v.  Sayles,  87  Fed.  445.  trans- 
verse red  Ink  stipulation  binds  purchaser  only  If  he  accepts  with 
notice  thereof;  San  Antonio,  etc.,  By.  v.  Newman,  17  Tex.  Civ. 
App.  611.  48  8.  W.  018.  binding  force  of  llmltatl<m  Indorsed  «k 
drover's  pass  depends  on  notice^ 

Distinguished  In  Olnn  r.  Ogdensboig  Transit  Co„  86  Fed.  986. 
67  V.  S.  App.  406,  upholding  8tlpnlatl<m  llmltlny  time  of  suit;  The 
Knalngton,  94  Fed.  887,  upholding  llmltaticn  of  face  ticket 
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Gazrior  has  burdoi  of  provins  Injur  was  dne  to  act  of  Ood, 
p.  S86. 

Approved  In  Padflc  Coast  8.  8.  Co.  t.  Bancroft-Wbltney  GOm  M 
Fed.  196,  carrier  most  prove  damage  by  sea;  Mltch^  v.  Carolina 
Cent  B.  B..  124  N.  C.  244,  82  B.  E.  673.  44  L.  R.  A.  618.  and  omla- 
alon  to  ao  charge  ia  error. 

Carriers.—  Act  of  God  la  limited  to  cases  wfa^  no  man  bad  anr 
agency;  damage      sea  water  from  broken  port  la  not  p.  S86. 

166  V.  B.  SS&^l.  41  li.  1044.  8T.  LOTTIS  v.  WESTERN  UNION 

TEL.  CO. 

Appeal  from  trial  without  Jnr^  Is  limited  to  snffldency  of  com- 
plaint and  mUngs  on  lav;  bill  cannot  bring  up  whole  teatlmaoy, 
p.  800. 

Net  dted. 

166  IT.  8.  801-805,  41  L.  1045.  lASTGT  T.  TAN  DB  GABR. 

Habma  eozpiw  by  embessllng  foreign  consul,  will  be  dismissed 
tf  at  bearing  be  no  longer  holds  office,  p.  804. 

Habeas  corpua  la  to  ascertain  whether  prisoner  can  be  legally 
beld;  if  so,  defects  In  commitment  do  not  warrant  discharge,  p.  306. 

ApprvTcd  In  In  re  Boardman,  160  U.  8.  43;  «i  L.  654,  18  S.  Ct 
203,  application  for  writ  cannot  be  filed  where  lulsoncr  most  be 
remanded;  Price  v.  McCarty,  80  Fed.  85,  60  TJ.  S.  App.  581,  where 
prisoner  waa  remanded  to  another  district  for  triaL 

166  U.  8.  305-300.  41  L.  1040.  HOOE  v.  JAMIBSON. 

Conrts.—  District  of  Columbia  citizen  cannot  ane  In  Clrcntt  Court 
tor  diverse  dtizensblp,  though  Joining  co-plaintiff  who  could,  p.  SOT. 

Approved  In  United  States  v.  Ames.  96  Fed.  456,  transmitting 
lottery  ticket  from  one  State  to  another  does  not  Include  territory. 

106  U.  8.  390,  41  L.  1051.  HOOE  v.  WEBNER. 
Adjudged  Id  eonfwmlty  with  Hooe  v.  Jamlesim,  supra,  q,  t. 

166  U.  &  300-404.  41  U  1051,  MARTIN  v.  ATOHISON.  ETC..  R.  R. 

Kaster.— Bectim  fweman,  and  conductor  and  handa  of  woric 
train,  are  fellow  servants  of  section  laborer,  p.  402. 

Approved  In  Alaska  Mln.  Co.  v.  Whelan.  168  U.  8.  89,  42  L.  302. 
18  S.  Ct  42,  foreman  and  members  of  mining  gang;  Grady  v.  South- 
on  By^  92  Fed.  4^  foreman  and  employee  In  repair  shcqp;  Deser* 
ant  V.  CerriUos  Coal  B.  Co..  0  N.  Hex.  490.  65  Pac.  200.  pit  boss 
and  miners;  Gaim  v.  Railroad,  101  Tenn.  386,  70  Am.  St  Bep.  690, 
47  S.  W.  404.  gang  boss  in  charge  of  brake  on  hand  car.  nnd  gang: 
Stepbanl  v.  Southern  Pac.  R.  R.,  19  Utah,  204.  67  Pac.  36.  track- 
walker and  engtnemao;  Norfolk,  etc.,  R.  B.  v.  Houchlns,  95  Va. 
409.  M  Am.  St  Rep.  801,  28  8.  E.  582.  conductor  and  brakeman. 
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lOS  V.  a.  404-428,  41  L.  106S,  THE  UMBRIA. 

Colllsloii^  Full  speed  In  a  fog  In  known  iH^>zlnilt7  to  another 
vessel.  Is  each  cross  fault  that  other's  fault  must  be  Jtsy  clear, 
p.  400. 

Approved  In  The  Victory.  168  U.  S.  423,  42  L.  52a  18  8.  Ct  lSSi 
vessel  guilty  of  gross  fault  most  clearly  show  contributoiy  fault 

Oolliadon. —  Court  cannot  sanction  custom  of  mall  steamos  to  run 
full  speed  In  fog,  p.  400. 

Collision.— Change  of  course.  In  Ignorance  of  course  of  approach- 
ing vessd.  Is  not  always  fault,  410. 

OoUlsion.—  In  thick  weather  steamer  need  use  only  precautions 
necessary  to  stop  after  sighting  approaching  vessel,  p.  417. 

Approved  In  The  Xymphsea,  84  Fed.  715,  dividing  damage  where 
each  failed  to  check  speed:  The  Albany,  fa  Fed.  808.  full  speed  In 
fog  In  North  river  Is  not  moderate;  The  Patria,  02  Fed.  414,  seven 
knots  Is  excessive  speed  In  dense  fog. 

OolUslon.— If  facts  show  stopping  or  reversing  would  not  have 
availed,  non-observance  of  rule  Is  not  fault,  p.  410. 

Collision.—  Propriety  of  manoeuvres  depends  on  whether  vessels 
can  atop  befwe  courses  Intersect,  p. 

CbUislon.—  Damages  for  total  loss  Include  value  of  vess^  Inters 
est  and  freight  pending,  not  prospective  charter,  p.  421. 

Approved  In  The  Hamilton.  05  Fed.  845,  measure  Is  shli^s  value 
and  Interest  where  loss  la  complete. 

ColUsion.—  Net  profits  of  prospective  charts  may  be  considered 
In  damages  for  partial  loss  by  collision,  p.  421. 
Followed  In  The  Ohio.  01  Fed.  550,  62  U.  S.  App.  109. 

166  U.  8.  424-427.  41  L.  1063,  HUNT  v.  UNITED  STATES. 

Courts.—  Scire  facias  on  recognizance  In  District  Court  Is  crimi- 
nal case  In  which  Circuit  Court  of  Appeals  Is  final,  p.  424. 

Followed  In  United  States  t.  McQlaahan,  170  U.  S.  703,  42  L.  1218, 
18  8.  Ct.  048. 

166  U.  S.  427-432.  41  L.  1064,  GLADSON  v.  MINNESOTA. 

Bailroada.—  State  may  regulate  speed  and  stoppage  of  domestic 
trains,  except  when  affecting  Interstate  commerce,  p.  430. 

Approved  in  Chtcugo,  etc.,  Ry.  v.  Solan,  160  U.  S.  138,  42  L.  682, 
18  S.  Ct  201,  upliolding  law  against  contracts,  exempting  earrlm 
from  liability;  Richmond,  etc.,  R.  R.  v.  Tobacco  Co..  IGO  U.  S.  316, 
42  L.  701.  18  S.  Ct  337,  upholding  law  making  railroads  liable  for 
lost  goods;  State  v.  Wogener,  77  Mlun.  500,  77  Am.  St  Rep.  <fiKI.  W 
N.  W.  637.  upholding  act  regulating  commission  bu^nees;  Smith  v. 
State,  100  Tenn.  603,  40  8.  W.  609,  41  L.  B.  A.  434.  upholding  sep- 
arate coach  law. 
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Ballroads.—  Law  for  stopping  tratng  at  count;  seata  Is  reason- 
able police  regulation,  not  a  depriratlon  of  property,  nor  Inter- 
ference with  connnerce  or  the  malls,  p.  431. 

Approved  in  Lake  Shor^  etc..  By.  t.  Ohlo>  173  V.  8.  307, 19  S.  Ct 
474  (see  dissenting  opinion  In  173  TT.  S.  ^3,  19  S.  Ct.  480).  apholdlni 
law  requiring  interstate  trains  to  stop  at  certain  stations. 

166  U.  S.  432-139,  41  L.  1066.  IN  EE  HI  EN. 

Court  of  Appeals  of  District  was  duly  antborlzed  by  acts  of  IStn, 
1894  to  limit,  by  nile^  time  for  appeals  from  patent  commissions, 
p.  4S0. 

Not  cited. 

166  U.  S.  440-462,  41  L.  1060,  ABERDEEN  BANK  T.  GHEHAL1S 


Supremo  Court  Is  bound  by  State  decision,  tbat  Washington  na- 
tional bank  taxing  act,  S  21,  Is  to  be  read  with  S  23,  p.  444. 

Approved  In  Sioux  City  R.  R.  v.  North  American  Trust  Co.,  173 
V.  S.  107,  19  S.  Ct  344,  following  Iowa  decisions  as  to  corporate 
debts  beyond  charter  limit.   See  69  Am.  St.  Rep.  44.  note. 

Taxation. —  Washington  act  of  1801,  taxing  national  bank  shares, 
and  requiring  bank  to  pay  stockholders'  taxes.  Is  valid,  p.  444. 

Distinguished  In  Stapylton  v.  Thaggard,  91  Fed.  95.  62  U.  S.  App. 
043,  and  Baker  v.  King  Co.,  17  Wash.  624,  G25.  M  Pac.  4»1,  4S2.  tax 
cannot  be  enforced  against  receiver  of  Insolvent  bank. 

Taxation.—  Money  invested  In  railroads,  etc..  Is  not  In  compo- 
tltloo  with  national  banks  within  R.  S.,  |  5219,  forbidding  discrim- 
ination, p.  460. 

Approved  In  Bank  of  Commerce  v.  Seattle,  100  U.  S.  463,  41  L. 
1079, 17  8.  Ct.  996  (see  dissenting  opinion  in  160  TJ.  &  44H),  following 
rule;  Merchants'  Bank  v.  Pennsylvania,  167  U.  8.  465,  42  L.  238,  17 
8.  Ct  831.  upholding  Pennsylvania,  act  of  1891.  respecting  taxation 
of  national  banks;  National  Bank  v.  Chapman,  173  IT.  S.  214.  2VJ, 
19  S.  Ct.  410,  413,  upholding  Ohio  tax  system:  National  Bank  v. 
Mayor,  etc.,  92  Fed.  243,  npbolding  law  limiting  tax  on  stock  In 
foreign  corporations.  See  69  Am.  St  Rep.  43,  47,  note. 

Taxation.—  Exemption  of  savings  d^Kwits  and  charities  la  not 
disci-i  ml  nation  against  national  banks  within  R.  8.,  I  5219,  p.  461. 

See  69  Am.  St  Rep.  48,  note. 

Distinguished  In  Nefwport  v.  Mudgett  18  Wash.  276,  51  Pac.  467, 
national  bank  shares  are  assessable  as  credits  subject  to  deduction 
of  debts. 

166  U.  S.  463-404,  41  L.  1079,  BANK  OF  COMMERCE  v.  SEATTLE. 

Taxation.-  Bank  of  Aberdeen  v.  Chehalls  Connty  follcnred.  p.  464. 

Approvftd  In  National  Bank  v.  Chapman,  178  U.  8.  219.  19  S.  Ct 
413.  upholding  Ohio  tax  system. 
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DiBtlngulahed  In  Newport  v.  Mudgett.  18  Wash.  276.  51  Pac.  4G7, 
bank  Bbares  are  assessable  as  credits  subject  to  deduction  of  debta 

108  U.  S.  464-468,  41  L.  1079,  AMERICAN  PUB.  CO.  t.  FISHER. 

Jury.— Utah  territorial  act  allowing  rerdiot  by  nine  jnrors,  is 
void  by  organic  act,  requiring  common-law  juries,  p.  467. 

Approved  in  Springville  v.  Thomas,  im  U.  S.  70S.  41  L.  1173,  17 
S.  Ct  718,  following  rule;  Thompson  t.  Utah,  170  U.  S.  346,  42  L. 
liKiS,  18  S.  Ct.  G21,  State  cannot  decrease  number  of  jurors  fur  trial 
of  offense  committed  before  statehood;  Rhyne  v.  Llpscombe,  122  N. 
C.  654,  29  S.  E.  68,  Interpreting  "  Superior  Court "  In  sense  which 
obtained  when  Constitution  adopted. 

Distinguished  In  Bauman  v.  Ross,  167  U.  S.  593,  42  L.  289,  17  S. 
Ct.  983,  compensation  for  land  condemned  need  not  be  fixed  by  Jury; 
Halloway  v.  Dunham.  170  U.  S.  G18,  42  L.  11G7.  18  S.  Ct.  783.  in- 
structions are  not  reviewable  unless  properly  excepted  to;  Guthrie 
Nat.  Banli  v.  Gutlirie,  173  U.  S.  S3S.  19  S.  Ct.  517.  and  Providence 
Gold-Min.  Co.  v.  Burl;e,  —  Ariz.  — ,  57  Pac.  642,  constitutional  right 
to  Jury  does  not  extend  to  proceedings  other  than  common-law 
actions;  Croco  v.  Or^on,  etc..  R.  R..  18  Utah,  321,  54  Pac.  987,  44 
L.  R.  A.  288.  common  law  as  to  champerty  was  modified  by  statute 

Jury.— Litigant's  right  to  unanimity  of  verdict  In  Utah  Territory 
could  not  be  talien  away  by  legislature,  p.  408. 

160  U.  S.  468-480.  41  L.  1081.  UNITED  STATES  T.  AMERICAN 

TOBACCO  CO. 

Insurer  paying  Insured  for  unused  revenue  stami»  destroyed  bj 
fire,  properly  8u«  In  insured's  name  and  right,  p.  474. 

Approved  in  Pacific  Const  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  M 
Fed.  192,  defendant  cannot  dictate  by  whom  suit  shall  be  brought; 
Medbury  v.  United  States.  173  U.  S.  498,  19  S.  Ct.  505.  Court  of 
Claims  has  Jurisdiction  of  claim  for  excessive  payment  for  land. 

Insurer's  payment  to  owner  does  not  bar  right  against  one  pri- 
marily liable;  Insured  becomes  insurer's  trustee,  and  there  Is  equi- 
table assignment  of  his  rigb1»,  p.  474. 

Internal  rerenue. —  Affidarlt  that  no  claim  made  against  govern- 
ment for  burned  stamps,  is  compliance  with  requirement  that  affl- 
davit  shows  that  no  claim  had  been  presented,  p.  470. 

Insurance.—  Owner  has  Insurable  Interest  In  unused  stamps, 
though  entitled  to  reimbursement  from  government  for  loss,  p.  479. 

Sstopp^— Election  of  government  to  pay  In  stamps  for  destroyed 
unused  ones,  first  set  up  on  appeal.  Is  too  late,  p.  480. 

IG6  U.  B.  481-485,  41  L.  1085,  IN  RE  ECKART. 

Habeas  corpiu.—  Conviction  of  murder  in  first  degree,  withoni 
nnding  by  Jury  as  to  degree.  Is  error,  not  Jurisdictional  defect,  p 
4821 
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Approved  In  Humphries  t.  District  of  Golnmbla.  174  V.  8.  19fi,  19 
8.  Ct  639.  failure  to  poll  jury  Is  mere  error;  Bz  parte  nce»  82  Or. 
184.  40  Pac.  1039.  wbere  court  has  Jorisdlctton.  oUr  qiwstloii  !■ 
lArthw  process  is  TOid. 

toe  IT.  8b  48&-488.  41  L.  1087,  ZADIO  BiLU>WIN. 

Oourts.—  Federal  qnestion  set  up  only  In  coDnstfe  Met  aad  uin- 
ment  In  State  court,  is  not  pnpev)j  presoited,  p.  48& 

Followed  In  Boss  v.  King,  172  U.  &  641, 19  a  Ot  87B. 

168  U.  &  4S0-49S.  41  U  1068,  BLBTBIC  GO.  T.  DOW. 

BstoppeL—  Party  dectlng  Jnry  trial  nndw  act  aUowlng  addMoB 
of  50  per  cent  to  rerdlct.  la  precluded  from  questionlns  aefe  t»- 

Udlty.  p.  402. 
Notdted. 

106  U.  8.  488-001.  41  L.  106%  OABTBB  T.  BUDDt. 
Pabllo  lands.—  In  geueral.  patent  Is  necessary  to  transfer  lefal 

dtie  to  pnbUc  lands,  p.  485. 

Approved  In  Sha-w  v.  Kellogg.  170  U.  8.  842.  42  L.  lOGl.  18  a  Ct. 
641^  title  passes  wltboot  patent  whtfe  Congress  tails  to  pcorlda 
therefor. 

BJectmcnt  Is  not  maintainable  In  Fednal  coort  im  equitable  tlOat 

p.  496. 

Distinguished  in  Pokegama  Sugar  Pine  L.  Ca  v.  Klamath  BIr., 
etc.,  Imp.  Co..  96  Fed.  56,  lessee  ejected  for  technical  forfeltore  may 
sue  In  equity. 

AppeaL—  Verdict  of  Jnry  on  facta  Is  not  examinaUa^  except  to 
ascertain  if  sufficient  facts  to  Justify  verdict,  p.  496. 

Trial.—  InstructloDB  need  not  be  in  counsel's  language  If  ottier> 
wise  fully  given,  p.  600. 

Adverse  possession  on  parcel  of  tract  cut  up  and  treated  as 
distinct  lots,  does  not  extend  to  whole  tract,  p.  408. 

Approved  In  Tumage  v.  Kenton.  102  Tenn.  834.  62  a  W.  176, 
where  land  was  described  as  single  tract;  Dennis  t.  Northern  Pa& 
By..  20  Wasb.  831,  56  Pac  213,  possession  of  right  ct  way  la  notice 
to  purchaser. 

16S  U.  8.  601-606.  41  L.  1093,  ALLBN  v.  GULP. 

Patent  surrendered  to  secure  rdssue,  continoes  valid  nnttl  relssns^ 
•r,  as  previously.  If  rdssne  denied,  p.  606. 

Approved  In  McGormlck  Macb.  Co.  v.  Anltman.  168  U.  a  SIO,  611. 
42  L.  877.  18  a  Ct.  444,  445.  denial  of  reissue  for  want  of  novdty 
does  not  affect  original  patent. 

Patantes^  declaration  of  patent's  Invalidity,  on  application  tot 
reissue,  is  no  defense  to  action  on  contract,  orw  profits,  p.  506. 
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100  V.  S.  506-C20,  41  L.  1096,  FORSYTH  t.  HAMMOND. 

Supreme  Court  may  certiorari  Circuit  Court  of  Appeals  by  ftct  ot 
1801,  where  latter*!  deddon  otberwlse  flnal,  and  btfore  or  atUr  Its 
decision,  p.  613. 

Approved  In  PaT8<»u  t.  Ghlcato,  ete^  By.,  167  IT.  S.  4S4,  42  U 
234, 17  S.  Ct  889,  argnenda 

DIstlntnilshed  bi  Newman  t.  Gates,  150  Ind.  62,  48  N.  B.  827,  de- 
cision of  appellate  conrt,  within  Its  Jurisdiction,  1b  flnal. 

Supreme  Court  will  co-tlorarl  Circuit  Court  of  Appeals  sparingly; 
to  avoid  conflict  of  decision  or  In  national  matters,  p.  514. 

Followed  in  Taylor  t.  LoolsriUe,  etc,  R.  R.,  172  U.  S.  648,  19  & 
Ct.  887. 

Constitutional  law.—  Question  of  validity  of  municipal  proceed- 
ings to  annex  contl^ous  lands.  Is  essentially  judicial,  p.  617. 

Jud^ents.—  Competent  court's  decision  of  essential  facts,  binds 
parties  In  subsequent  actions,  though  different  In  form,  p.  518. 

Approved  In  Norton  v.  San  Jose  Fmit-Packlng  Co.,  83  Fed.  514, 
48  U.  8.  App.  694,  dismissal  of  Infringement  bars  suit  against  pur- 
chaser of  same  machine;  Columb  v.  Webster  Mfg.  Co..  84  Fed.  693. 
60  U.  S.  App.  266,  43  L.  R.  A.  197,  State  judgment  bars  Federal  suit 
alleging  additional  acts  of  negligence;  Gamer  v.  Second  Nat  Back, 
S9  Fed.  636,  default  Judgment  or  dismissal  Is  conclusive. 

Courts.— Territorial  boundaries  of  municipality  Is  local  question, 
generally  for  State  courts  and  authorities,  p.  618. 

Approved  In  Williams  v.  Eggleston,  170  U.  S.  310,  42  U  1049,  18 
S.  Ct  619,  upholding  law  apportioning  expense  of  condemned  bridge 
between  several  municipalities. 

Courts.— In  general.  State  court's  construction  of  Its  laws  and 
Constitution  binds  Federal  courts,  p.  518. 

Approved  In  Brown  v.  New  Jersey,  175  U.  S.  174,  20  S.  Ct  78.  fol- 
lowing State  decision,  upholding  stmck-jury  law;  Liverpool,  etc., 
Ins.  Ca  V.  Clunle.  88  Fed.  172,  following  Gallfomia  dedslon  holdinc 
statute  unconstltutloDal;  Indianapolis  v.  Nnvln.  151  Ind.  158,  61 
N.  E.  81,  41  L.  R.  A.  344.  reaflirmlng  former  construction  of  State 
law,  notwithstanding  subsequent  Federal  court  decision. 

DIstinguiahed  In  Central  Trast  Co.  v.  Citizens'  St  Ry.,  82  Fed. 
4,  where  construction  Involving  contract  follows  It 

Xnnicipallty's  boundaries  Is  generally  legislative  question,  but 
Federal  Constitution  does  not  prohibit  leaving  It  to  courts,  p.  519. 

Approved  In  Board  of  Commrs.  v.  Terre  Haute,  147  Ind.  135  (see 
46  N.  E.  350),  upholding  annexation  proceedings  in  proper  statu- 
tory form. 

166  U.  8.  521-«82,  41  L.  1101,  WASHINGTON,  ETC.,   R.   R.  v. 
HICKET. 

N^ligent  act  of  horse-car  driver  In  trying  to  cross  before  a  train 
is  not  excused  bj  contributory  n^i^ence  of  railroad  emplc^ech 
p.  687. 
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DlatliiSDished  In  Stone  t.  Boston,  etc.,  R.  171  Vmju.  540,  Bl 
N.  E.  3,  41  L.  B.  A.  TOT,  negligence  of  railroad  In  stortng  oQ  does 
not  make  It  liable  for  n^lgent  firing  ibtxeot  Igr  stranger. 

Appeal.  Question  of  excessive  damages  Is  not  open  on  enor, 
In  absence  of  exception  to  charge  tbereon,  p.  630. 

Pleading.—  Variance  la  Immaterial  If  qot  misleading  and  aliegfr 
tkin  and  proof  snbstantlaUj  correspond,  p.  681. 

166  n.  8.  6S3-C4S.  41  L.  1106.  HANSON  T.  DUNGANSON. 

&kf ants.— Non-resident  Infants  realty  In  District  of  Oolnmbia 
may  be  sold  thiongh  guardian  ad  llt«n,  without  personal  service 
on  him.  to  pay  decedent  owner's  debts,  p.  8^ 

Powen.—  Property  as  to  which  donee  .has  ucerdsed  power  of 
at^Intment,  la  subject  to  his  debts,  p.  646. 

Judgment  for  sale  of  decedent's  realty  tot  debts  by  proper  court 
hsTlng  parties  beftwe      Is  not  collaterally  attackable^  p^  S47. 

Not  cited. 

IM  n.  8.  B48-667.  41  L.  UIO,  IN  BB  LBNNON. 
Habeas  corpus  cannot  be  made  to  discharge  funetlons  of  writ  of 

eiTor  or  appeal,  p.  652. 

fudgmants.—  Pftrtlea  may  not  collaterally  question  Jurisdictional 
arermentB  In  a  record  except  If  false  as  to  thems^Tes,  p.  663. 

Judgments.— Diverse  citizenship,  appearing  on  face  ot  record, 
cannot  be  attacked  collaterally  by  one  not  party,  p.  663. 

Olxenit  Court  baa  Jurisdiction  ot  bill  to  oiforce  compliance  with 
commerce  act;  such  Is  a  Federal  caa^  p.  S68. 

Injunction.—  One  Is  amoiable  to.  though  not  a  party,  nor  serred. 
If  be  has  actual  notice,  p.  654. 

Approf ed  In  United  States  t.  Sweeny,  96  Fed.  447.  following 
rale;  NaahvlU^  etc.,  By.  r.  HcConndl.  82  Fed.  87.  wbwe  Injunc- 
tl<m  was  against  scalping  special  rate  round-trip  tickets;  American 
Steel,  etc.,  Go.  t.  Wire  Drawers,  etc..  Unions,  90  Fed.  605,  injunc- 
tion of  leaders  of  organised  strike  operates  against  all  concerned; 
Appleton  W.-W.  Co.  v.  Central  Trust  Co.,  03  Fed.  288,  preUmlnary 
Injunction  In  foreclosure  gives  exclusive  Jurlsdictlcm  over  rem. 

Distinguished  In  United  States  Playlng-Card  Co.  v.  Spalding, 
88  Fed.  869.  mannfactnrav  of  infringing  article  are  bound  by  In- 
Junctlon  only  from  supplying  parties  enjoined. 

Injunction  reetralnlng  railroad  from  refusing  cars  of  anothv  is 
not  attempt  to  compti  performance  ci  personal  contract  for  ser^ 
vices,  p.  6B6b 

Approved  In  Pokegama,  etc..  Lumbar  Go.  v.  Klamath  Kiver,  etc. 
Imp.  Ca.  86  Fed.  686.  and  Fabfleld  Fknal  Ca  t.  Bradbury,  87 
Fed.  416,  both  holding  injunctim  is  not  mandatory  because  inci- 
dentally compelling  affirmative  action. 
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XBjuBctlon  Is  not  restricted  to  restraint  9t  tbreateoed  acts,  but 
may  reqalre  affirmative  action,  p.  666. 

166  U.  S.  557-671.  41  L.  1114,  CITT  RAILWAY  T.  GITIZBN8,  BTO, 


dxeolt  Conrt  has  Jnrlsdlctlw  of  bill  claiming  exclaMve  street 
railway  contract  and  city's  attempt  to  abrogate  It,  p.  562. 

Oonstitation.— Under  State  law  authorizing  Incorporation  of 
street  railway  with  city's  consent,  reserve  power  to  alter  or  repeal 
Is  exercisable  only  by  legislature,  p.  663. 

Approved  In  Penn  Hut  L.  Ins.  Co.  v.  Austin,  168  U.  S.  694,  42 
h.  630,  18  S.  Ct  227,  ordinance  authorized  by  State  Is  State  law; 
Indianapolis  v.  Central  Trust  Co..  83  Fed.  631.  533,  53  U.  S.  App. 
662,  66G,  arguendo. 

Equity.— Bill,  in  good  faltb,  alleging  State  bas  Impaired  con- 
tract, cannot  be  disposed  of  on  motion  to  dismiss,  p.  564. 

Approved  In  Indianapolis  Gas  Co.  t.  Indianapolis,  82  Fed.  246, 
Nasbville,  etc.,  Ry.  v.  Taylor,  86  Fed.  182,  and  San  Joaquin,  etc., 
Irr.  Co.  V.  Stanislaus  Co.,  90  Fed.  520,  where  Federal  question  ap- 
pears diverse  citizenship  is  unnecessary;  Indlan.ipoIls  t.  Central 
Trust  Co.,  83  Fed.  532,  53  U.  S.  App.  663,  appeal.  Involving  validity 
of  statute  Impairing  contract.  Is  to  Supreme  Court;  Michigan  Tel. 
Co.  T.  Cbarlotte,  93  Fed.  13,  where  telephone  company  claimed 
ordinance  Impaired  contract  rights;  California  Oil  &  Gas  Co.  v. 
Ulller,  96  Fed.  28,  Federal  question  mast  appear  from  complaint. 

Corporation  may  file  bill  before  approaching  expiration  of  char- 
ter, although  It  may  affect  Its  right  to  decree,  p.  664. 

Statute  Is  presumed  prospective;  law  authorizing  control  ct  street 
railway  does  not  affect  existing  charter,  p.  666. 

Hunicipallty  Is  estopped  from  Impeaching  extension  of  railway 
charter,  knowing  bond  Issued  negotiated  In  reliance  thereon,  p.  566. 

Distinguished  In  Cleveland  v.  Cleveland,  etc.,  Ry.,  93  Fed.  130, 
In  determining  estoppel,  acts  must  be  c(msldered  In  light  of  un- 
derstanding of  rights. 

Knnlclpality  gets  snfficlent  consideration  for  ext«islcai  of  street 
railway  franchise.  In  road's  operation,  p.  567. 

Oonstitation.— Ordinance  offering  franchise  In  conslderatlim  of 
street  railway's  operation,  Is  unimpeachable  after  perfwmance, 
p.  667. 

Approved  lo  Indianapolis  t.  Cmtral  Trust  Co.,  88  Fed.  533,  63 
tl.  S.  App.  666,  appeal  Involving  validity  of  statute  Impairing  con- 
tract la  to  Supreme  Court;  Cleveland  01t7  Ry.  v.  Cleveland.  94 
Fed.  396,  Federal  court  may  enjoin  enforcing  of  ordinance  which 
Impairs  contract  rlghti. 
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Distinguished  In  Wabash  R.  R.  t.  Defiance,  167  TT.  S.  100^  42  L. 
9S,  17  S.  Ct  762,  city's  right  to  control  streets  OTerrldes  prior  U- 

cenae. 

ICujaicijuU  corporations.—  Request  for  ordinance  obviates  iieec» 
«H7  for  its  acceptance  hj  beaeflted  party,  p.  568. 

Knnicipal  ordinance  may  be  presumed  accepted  because  benefi- 
cial, and  because  bonds  fell  due  in  accord  with  It.  p.  569. 

166  U.  8.  571-600,  41  L.  1119,  HOSES  v.  UNITED  STATES. 

Army  dlsbnrslng  offlcef's  braid  takes  effect  <hi  day  wbcn 
c^vted  by  goTernmeat,  p.  678. 

Principal  and  surety.—  Bond  rejected  by  obligee  becanae  no  seal, 
returned  wltb  proper  seals.  Is  presumably  with  sureties'  cwiseiit, 
p.  681. 

Axmy  disbursluf;  ofllcer  may  be  required  to  give  bond  1^  secr^ 
tary  of  war.  though  no  law  so  provides,  p.  686. 

Army.—  Chief  signal  officer  may  designate  pWD&ety  and  dlsbm- 
Ing  officer,  p.  580. 

Anny.~  CertiQcate  of  non-Indebtedness  to  retiring  disbursing 
officer,  will  not  stand  against  proof  of  forged  Tonchm.  p.  594. 

Approved  In  United  States  v.  Zabrlsltie;  87  Fed.  717.  mint  re- 
finer is  liable  for  assistant's  embezzlement. 

United  States.— Treasury  transcripts  and  certificate  of  genuine- 
ness of  attached  copies,  held  sufficient  under  R.  8.,  |  8S6,  p.  588. 

Axmy.—  Disbursing  officer's  account  being  proved  frandolcnt. 
govemment  may  restate  n<('Ount.  p.  600. 

Principal  and  surety.— .IiHlgment  against  principal  Is  admissible 
against  surety  to  prove  breach,  p.  600. 

BUscellaneona.—  Cited  in  State  v.  Broome.  61  N.  J.  L.  116,  88  AtL 
842.  architect  employed  to  supervise  public  bnlldlng  Is  not  an  officer. 

166  U.  S.  601-606.  41  L,   1130,   UNITBD   STATES  T.  QREAT- 


Statntes. —  Repeals  by  implication  are  not  favored,  and  sffeeC 
should  be  given  botb  laws.  If  possible,  p.  605, 

TTnited  States.—  Tucker  act  of  1887  for  snita  against  gorenuBCOt 
did  not  repeal  R.  S.,  |  1000,  respecting  period  at  limitation  tor  per- 
•MU  nndn-  disability,  p.  605. 

Not  cited. 

166  U.  a  606-616,  41  U  11S2,  TEXAS.  ETC..  RT.  T.  GODT. 

Semoval  of  case  because  a  Federal  one,  cannot  be  had  unless 
plalntlirs  statement  shows  It  to  be  such,  p.  609. 
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Followed  In  Argonaut  Mln.  Co.  t.  Kennedy  Mln.,  etc.,  Co.,  84 
Fed.  Z. 

DiBtingnlsbed  In  Arkansas  t.  Kansas,  etc  Coal  Co..  96  Fed.  StSS, 
nnder  facts. 

BemoTal  cannot  be  bad  wbere  defendant  sets  np  Fed«al  de- 
faise,  but  plaintiff  no  Federal  right;  error  Is  remedy,  p.  608. 

Courts.—  Plaintiff  cannot  cut  off  defendant's  right  to  Federal 
fwum  by  falsdy  stating  clttsenshlp  of  parties,  p.  609. 

Followed  In  Orecr  t.  Texas,  etc..  By.,  17  Tex.  Civ.  App.  869,  360. 
«  S.  W.  1040. 

Courts.—  Suit  by  or  against  a  Federal  corporation  Is  one  under 
Federal  law,  p.  009. 

Followed  In  Texas,  etc..  Ry.  t.  Barrett,  ICO  C.  S.  618,  41  L.  1138, 
17  S.  Ct  708,  and  Texas,  etc.,  Ry.  ▼.  Watson,  —  Tex.  CIt.  App.  — . 
43  S.  W.  1061. 

Distinguished  In  Hoyt  t.  Bates,  81  Fed.  645,  suit  to  enforce  an- 
slgnmMit  of  copyright  fraudulently  procured;  Chicago,  etc..  Tly. 
T.  Martin,  C9  Ean.  447,  63  Pac.  464,  wbere  all  defeadanta  did  not 
join  in  removal  petition. 

BemovaL— Court  will  judicially  notice  that  defendant  Is  Federal 
corporation  and  remove,  though  plaintiff  av^rs  otherwise,  p.  610. 

Approved  In  Speckart  v.  German  Nat  Bank,  85  Fed,  16.  Inter- 
Tenlng  national  bank  receivw  may  remove;  In  re  Stutsman  Co.,  88 
Fed.  342,  arguendo. 

Ballroads.—  Rights  and  duties  <tf  railroad  and  traveller,  at  Gross- 
ing, are  mutual  and  reciprocal,  p.  613. 

Approved  In  IIllDots  Cent  R.  Co.  t.  Jones,  05  Fed.  879,  whether 
driver  should  have  stopped  where  view  of  track  was  obstructed 
Is  for  jury;  Norton  t.  North  Carolina  R.  R.,  122  N.  G.  932,  29 
S.  E.  893,  railroad's  right  of  way  Is  conditioned  on  care. 

Appeal. —  Omission  of  Instructions  on  measure  of  damages  Is 
not  error.  If  not  requested,  and  those  glvoi.  correct  p.  616. 

166  U.  8.  617-620,  41  Xi.  1136,  TEXAS.  BTC,  RT.  v.  BARRETT. 

Bemoral  petition  alleging  that  defendant  company  is  chartered 
by  Congress,  Is  sufficient  P-  618. 

Approved  In  Greer  v.  Texas,  etc.,  Ry..  17  Tex.  Civ.  App.  360,  ^ 
S.  W.  1040.  though  complaint  all^  defendant  chartered  by  State. 

Bailroad  must  use  ordinary  care  to  furnish  safe  machinery  to 
employees,  p.  618. 

Uaster.—  Defect  In  boiler  being  known  to  railroad  employees  re- 
quired to  repair  same,  their  n^Ugence  Is  Imputable  to  company  la 
salt  for  injury  to  employee  by  explosion,  p^  619, 
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Approved  In  New  York,  etc.,  B.  Co.  v.  O'l-eary,  93  Fed.  741,  n^lect 
of  agent  as  to  safety  of  machtDery  Is  neglect  of  pilDclpal, 

K^Ilgence.—  What  Is  ordinary  care,  defined,  p.  619. 

Approved  In  Heckman  t.  Evenson.  7  N.  Dak.  178,  78  N.  W.  429. 
where  reasonable  men  might  differ,  question  Is  for  Jury. 

Kaatar.—  Bmployee  suing  for  Injury  by  boiler  explosloii,  baa 
burdOQ  of  proTing  It  dne  to  claimed  defects,  p.  619. 

Approved  In  Tbe  Anaces,  87  Fed.  ett9,  and  Fllppln  v.  Kimball.  87 
Fed.  200.  69  U.  S.  App.  7.  proof  of  fdlow-servanfe  negligence  ta 
Insnffldent. 

166  n.  a  620-687. 41  L.  1139,  NORTHERN  PAa  R.  R.  T.  BANDERS. 

Pnblle  landn.— Filings  on  land  of  disputed  nature,  aa  mineral, 
are  "  claims "  wltbln  exceptions  from  Northern  Pacific  land  grant 
of  1864,  though  now  proven  to  be  non-mineral,  p.  630. 

Approved  In  Menotte  t.  DiUon.  1G7  TT.  S.  720,  42  L.  389.  17  B.  Ct. 
961.  construing  railroad  grants  of  1862,  1864;  Northern  Pac.  R.  R. 
V.  Htisser,  etc.,  Mfg.  Co..  168  U.  S.  609,  42  U  £98.  18  8.  Ct  207. 
wltiidra'wal  nndor  State  grant  excluded  lands  from  Nntbeni  Adfic 
grant;  George  v.  lUddle.  94  Fed.  692.  698,  wb«e  d^artment  wrong- 
fully cancelled  prior  entry;  NOTthon  Pac  Sy.  v.  McGcrmlck.  M 
Fed.  937,  940,  942  (see  dissenting  opinion  In  94  Fed.  944,  affirming 
S.  C,  89  Fed.  662),  right  of  pre-emption  contlnnea  till  filing  of 
route  map;  Moore  v.  Cormode,  20  Wash.  813.  65  Pac.  219.  pre- 
emption rights  continue  till  actual  selection  by  railroad. 

Distinguished  In  Nortbem  Pac.  Ry.  v.  De  Lacey,  174  U.  8.  68B, 
19  8.  Ct.  796,  where  claim  bad  expired  for  failure  to  make  pnxtf. 

168  U.  8.  637-648,  41  L.  1145,  WHITNEY  v.  POX. 

Appeal.—  Exclusion  of  deposition  Is  not  reversible  error  wh«ra 
not  In  record,  to  Bbo<w  It  prejudicial,  p.  645. 

Statato  Is  uaoally  given  Interinretation  adopted  In  country  of  Its 
original  enactment  p*  647. 

Supreme  Court  will  follow  Utah  court  on  Utah  statute,  though 
State  where  originally  enacted  bolds  contra,  p.  647. 

Equity  will  sometimes  refuse  relief  In  shorter  time  than  statute 
IMescrlbea  If  dday  unexplained  and  pr«Jadlclal,  p.  647. 

Approved  In  Penn  Mut  L.  Ins.  Co.  v.  Austin.  168  U.  8. 697.  42  U 
631.  18  8.  Ct  228,  or  where  rightB  of  tliird  parties  liave  Intervened. 

Distinguished  In  Wabash  Ry.  v.  Lumley,  9G  Fed.  774.  reforming 
release^  notwithstanding  dday  where  reaeonable  excuse  exiBtSb 

168  U.  a  648.  41  U  1140;  WOOD  T.  FOX 
Adjudged  in  conformltjr  with  Whitney  r. 
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ice  D.  S.  C48~000,  41  L.  1149.  OXLBT  STAVE  OO.  v.  BUTLER  CO. 

Supreme  Court  cannot  review  State  decision  denying  Federal 
right  unless  It  was  set  up  or  claimed,  p.  653. 

Approved  In  Louisrllle,  etc.,  R.  R.  t.  LoulsTllle,  166  U.  S.  716.  41 
L.  1175.  17  8.  Ct  727,  Levy  T.  Superior  Court,  167  tJ.  S.  177.  42  X*. 
127.  17  S.  Ct  770,  Muse  t.  Arilngton  Hotel  Co^  168  U.  S.  430,  42 
L.  533,  18  S.  Ot  111.  Baldwin  t.  County  Commrs..  168  U.  S.  706, 
42  L.  1213,  18  S.  Ct  939,  Ctaappell  t.  Stewart,  169  TJ.  S.  733,  42  L. 
1215,  18  S.  Ct.  940.  Fenwick  Hall  Co.  v.  Old  Saybrook,  169  U.  S.  734, 
42  L.  1215,  18  S.  Ct  942.  Klpley  v.  Illinois.  170  U.  S.  187,  42  L.  1001. 
18  S.  Ct  551,  Tompkins  t.  Cooper.  170  U.  S.  703,  42  L.  1217,  18  S.  Ct. 
947.  Ross  V.  King,  172  U.  S.  641,  19  S.  Ct  879,  and  German  Ins. 
Co.  T.  First  Nat  Bank.  173  U.  8.  702,  19  S.  Ct.  876,  all  following 
rule;  Green  Bay.  etc..  Canal  Co.  t.  Patten  Paper  Co..  172  V.  8. 
67.  10  8.  Ct  100.  form  of  words  Is  not  material;  Dewey  t.  Des 
Moines,  178  U.  8. 198,  19  8.  Ct  881,  Cltlsens*  SsT.  Bank  t.  Owens- 
boro.  173  tr.  8.  643.  19  S.  Ct  533.  and  Keokuk,  etc.,  Bridge  Co. 
lUInols,  175  U.  8.  634^  20  S.  Ct  208,  refusing  to  consider  constitu- 
tional qnesUons  not  raised  below;  Allen  Portland,  36  Or.  457,  68 
Pac.  520,  Vaughn  v.  Wabash  R.  R.,  145  Mo.  61,  46  8.  W.  9C4,  and 
James  t.  Mut  Reserve  Fund  L.  Assn.,  148  Mo.  19,  4Q  S.  W.  982, 
constitutional  points  must  be  raised  In  trial  court;  Ash  t.  Inde- 
pendence, 146  Mo.  1^,  40  8.  W.  760,  &nd  must  be  spedflc 

DIstinguiBbed  In  Columbia  Wato'-Power  Go.  t.  Oolnmbla  EQec, 
etc..  Power  Co..  172  V.  S.  488,  19  8.  Ct  282,  wbere  Federal  ques- 
tion appears  on  record  and  is  necessarily  InvolTed. 

Courts.—  R.  8..  I  700,  requires  that  party  declare  In  terms  his  re- 
liance on  Fedoal  treaty,  lanr.  etc.  p.  6N». 

Approved  In  Mntnal  L.  Ins.  Cow  t.  Klrchoff.  109  U.  8.  110.  42  L. 
680, 18  8.  Ct  262,  Federal  question  must  be  specially  set  up;  Allen  r. 
Portiand,  36  Or.  460,  58  Pac.  521,  precise  words  are  not  material. 

Conrta.—  Allegation  that  Sta:te  decree  was  against  poson  who  had 
no  notice  does  not  spedaUy  set  np  a  Federal  right  p.  060. 

ApproTed  In  Mutual  t.  Ins.  Oa  t.  Klrcboff,  160  U.  8.  110.  48  L. 
98(K  18  8.  Ct  262.  Federal  questim  must  be  specially  set  np;  Bump 
T.  Butier  Co.,  98  Fed.  298,  D^ioldlng  decree  based  on  senrlce  of  snr- 
Tiring  trustee. 

166  U.  8.  661-672,  41  L.  1164,  IN  RB  CHAPMAN. 
Statute  should  recelTe  sensible  construction.  If  possible^  avoldiiv 

unjust  or  absurd  conclusion,  p.  667. 

tTnlted  States.— R.  8.,  ||  102  and  104.  were  enacted  to  enforc« 
attendance  of  witnesses  before  Congress,  and  are  valid,  p.  067. 

TTnlted  States.—  Congress  may  pass  law  to  enfwce  attendluiGe  4tf 
witnesses  and  compel  disclosure  of  facts,  p.  671. 
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ApproTed  tn  In  n  Darli,  68  Kan.  8ao»  4B  Pae.  168,  leglslfttiT* 
committee^  lorestlsatliig  brlberr.  may  ilt  after  legislature  adjourns. 

United  Statea.—  Law  making  wltnessea'  refnaal  to  anawv  a  ml*- 
demeanor,  doe*  not  subject  to  double  Jeopardj,  notwlthBtandlng 
Inliflrait  power  to  ponlab  for  contempt,  p.  672. 

Mlacellaneoai.— Cited  In  In  re  BnnUey,  80  Fed.  888,  «  U.  &  Appi 
810^  certified  coplea  ot  records  are  snfflclent  in  babeaa  corpua, 

166  D.  8.  673-685,  41  L.  1160,  BALTIMOBB  T.  BALTIMOBB  TBJSWI, 

BTC  CO. 

XnnloipalltT'a  direction  to  street  railroad  to  maintain  single  in- 
stead ot  doable  track.  Impairs  no  ecmtract,  and  la  TaUd  exerdaa  of 
p<rilce  porwer,  p^  681. 

Approved  In  Wabash  B.  B.  t.  DeOaneeh  167  U.  8.  98,  4BI  L.  92,  IT 
S.  Ot  752,  where,  after  railroad  wected  bridges,  dty  dunged  grade 
of  street  crosalng. 

Mnnlcipaliya  power  of  regulating  atre^  la  not  ezhaustad 
one  anrdseb  bot  eontlnnea,  pb  686. 

166  U.  8.  686-687,  41  L.  1166,  LONG  ISLAND  WATBB,  BTCL,  Oa 
T.  BBOOKLTN. 

Oourta.— State  decision  is  Ann  I  on  mere  State  procednra  at  qae»> 
tlons  of  Talldlty  under  State  Coii^itltution,  p.  088. 

Approved  In  Backus  v.  Fort  Stret>t,  etc..  Depot  Co.,  169  TT.  8.  866; 
42  L.  85S,  18  S.  Ct.  449.  and  Sutlierlaod.  etc..  Co.  v.  Bvort,  86  Fed. 
S99,  following  rule;  Merchants'  Bank  v.  Pennsylvania,  1S7  U.  S.  463, 
42  L.  237,  17  S.  Ct  830.  where  Pennsylvania  court  npbeld  national 
bank  tax  law  nnier  State  Constitution;  Chappell  Chem.  Co.  r.  Sul- 
pbor  Mines  Ca,  172  U.  S.  4n,  19  8.  Ot  268,  State  decision  resting 
upon  other  than  Federal  ground  1«  not  revlerwable;  Indianapolis  v. 
Navin.  161  Ind.  158,  61  K.  E.  81,  41  U  B.  A.  844.  following  former 
State,  ss  against  Intervening  Federal  construction. 

HunidpaUty  may  take  by  eminent  domain  water-supply  system, 
paying  Just  compeneatlon;  It  Impairs  no  contract  p.  689. 

DIstlnguisbed  in  Norwood  t.  Baker,  172  U.  &  277,  1»  8.  Ct  190^ 
restraining  exaction  of  local  Improvement  tax  substantially  exceed- 
ing benefit 

Eminent  domain.— Taking  of  a  contract  by  condemnation  doe* 
not  terminate  it  but  appropriates  it  to  public  use,  p.  091. 

Emineint  domain.— Taking  for  public  use  does  not  neceaaitata 
property's  future  use  without  charge,  p.  dSH. 

Constitution.—  Due  process  does  not  require  damagea  aaaeased  on 
condemnation  proceedings  to  be  by  Jury.  p.  60S. 

Follinred  In  Baumaa  t.  Boas,  167  U.  a  SOB,  42  U  S8B,  IT  8.  Ot 
98L 
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OonstitatloiL— Maklns  facte  found  1^  trlen  of  fact,  condnslre, 
leaving  to  coort  only  errors,  is  due  process,  p.  695. 

Approved  In  Nortb  Springs  Water  Co.  t.  Tacoma.  21  Wasb.  1^9, 
S8  Paa  777,  grant  of  fiSancliise  to  water  comjiany  does  not  prevoit 
city  from  competing. 

166  n.  S.  698-706,  41  L.  1169,  SENTELL  t.  NEi.W  ORLEANS.  BTO.. 
R.  R. 

Animals.— In  gaieraU  dogs  are  proper^;  action  will  lie  for  tlielr 
conversion;  but  tb^  are  not  subject  of  larceny,  p.  TOO. 

Approved  In  Salley  v.  Mancbester.  etc.,  R.  R..  64  S.  a  483.  71 
Am.  6t  Rep.  811.  32  S.  B.  526.  following  mle;  Jones  v.  Illlaots, 
etc..  R.  R.,  75  Miss.  973.  28  So.  358.  where  dog  was  killed  by  train 
running  at  prohibited  speed.  See  67  Am.  St  Rep.  289,  291,  292,  note. 

Animals.— TboQgb  dogs  are  property,  tbey  are  subject  to  State 
police  power,  and  may  be  destroyed  thereunder,  p.  704. 

Approved  In  Hamby  v.  Samson.  105  Iowa.  113,  67  Am.  St.  Rep. 
286,  74  N.  W.  019.  40  L.  R.  A.  514.  dog  Is  subject  of  larceny;  Hagers- 
town  T.  Wltmer,  86  Md.  301,  37  AtL  966,  89  L.  R.  A.  663.  and  n., 
upholding  ordinance  for  Impounding,  and,  unless  redeemed,  killing 
dogs  found  at  large.  See  67  Am.  St.  Rep.  290,  note. 

Animals.— La-w  tbat  only  dogs  on  assessment-rolls  shall  have 
legal  protection,  and  only  owners  of  such  may  recover  tor  their 
unlawful  killing.  Is  within  police  power,  p.  706. 

Approved  in  Hagerstown  v.  Wltmer,  86  Md.  302,  87  Atl.  967,  89  U 
B.  A.  065,  and  n„  upholding  ordinance  for  killing  dogs  running  at 
large,  unless  redeemed.  See  67  Am.  St  Rep.  288,  note, 

166  IT.  8.  707-709,  41  L.  1172,  SPRINGVXLLSl  T.  THOMAS. 

Jury.-  Utah  terrltwlal  act  lOlowlng  verdict  by  only  nine  Jam*. 
Is  contrary  to  seventh  amendment  P.  70S. 

Approved  In  Thompson  v.  Utah,  170  D.  S.  846,  42  U  lOSt,  18  8.  Ct 
621,  constitutional  Jury  rights  extend  to  territories. 

Distinguished  in  Bauman  t.  Ross,  167  XJ.  S.  B93.  ^  L.  289,  17  a 
Gt  988,  compensation  for  condemned  land  need  not  be  fixed  by 
Jury;  HoUaway  t.  Dunham,  170  IT.  S.  618,  42  U  1167.  18  S.  Ct  785, 
due  exeeptlw  must  be  taken  to  erroneous  Instructions;  Guthrie  Nat 
Rank  T.  Gutbrle,  178  U.  8.  638,  19  8.  Ct  617,  jury  Is  not  essential 
to  statutory  proceeding  against  municipal  ccnporatlon. 

166  U.  8.  709-716,  41  L.  1173,  LOUISVILLB,  ETC  R.  B.  T.  L0DI8- 

VILLB. 

Courts.—  Federal  right  claimed  only  cm  motion  to  set  aside  Judf- 
mmt  and  In  wal  argument  Is  not  sufficiently  raised,  p.  716. 

Approved  In  Omnan  Ins.  Ca  t.  First  Nat  Bank,  173  U.  8.  700, 
19  &  Ct  876;  fMknring  mle;  Levy  t.  Superior  Court  167  U.  &  17^ 
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h.  127,  IT  8.  Ot  77^  JnrisiUclion  to  re-oamlne  iniirt  not  be 
mmiy  Inferential;  dtlzenB'  Sst.  Bank  v.  Owensboro^  173  V,  S.  6C 
10  8.  Ct  OSS,  declining  to  consMer  Federal  questions  not  nised 
below;  Allen  t.  Portland.  80  Or.  460.  08  Pac.  021.  dty  conscO's 
Jarisdlctlon  to  ordw  Improveineihs  depends  on  number  of  peti- 
tioners. 

166  0.  S.  720,  41  L.  1187,  VON  SCHMIDT  T.  BOWKBS. 

Cited  In  Bowers  t.  San  Francisco  Brldce  Co.,  91  Fed.  401,  for 
facta. 

166  n.  8.  722.  41  L.  1188;  ANOLO<3ALIF0RNIAN  BANK  T.  8BC- 
BBTABT. 

Cited  In  Anglo-Callf  onilaB  Baisk  t.  Unltad  Statas^  ITS  U.  &  Ht 
ID  8.  Ot  18,  tar  facta. 
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OOTOBBR  TERMS,  1895. 189S. 


ABATEMBHT.  Bee  Acmm  ob  Suit,  7. 
ACCOUnr.  see  ETmERCB,  80,  81. 

ACTION  OR  SUIT. 

1.  A  bfll  fay  tbe  United  States  for  the  dteso- 
lution  of  an  nslawf  ol  combination  of  carriers 
In  Tiolation  of  the  act  of  Congrese  of  July  3, 
1890.  and  for  an  InjonctlOD  agaloit  contiauiDg 
•uch  a  combtnatiOD,  ia  authorized  by  g  4  of 
that .  acL  Unittd  Btatea  y.  Tran»-M<iaomri 
Freight  Amo.  1007 

8.  A  dtlzen  whoee  property  imported  ia 
aelced  by  offldali  under  an  unconatitudonal 
atatnte  cannot  proceed  for  an  injuucUon  on 
behalf  of  other  persona  who  may  wmu  almtlar 
fanportatiofla.  Butt  t.  DmuM,  648 

8.  Legatees  need  not  be  joined  in  a  suit  by 
daughters  who  are  also  executrfces.  although 
they  do  not  sue  ss  such  but  bring  suit  In  their 
own  right,  to  establish  an  iodebiednese  of  tbe 
estate  to  them.    Otover  r.  Patten,  700 

4.  A  decree  declaring  ordinances  granting 
frsncbises  or  privileges  to  be  null  and  ToicI 
will  not  be  made  it  none  of  the  persons  for 
whose  benefit  the  ordinances  were  passed  are 
made  psrties.  JSfem  Ortams  WaUmo^  Oo. 
r.  Hem  (Mean*.  528 

5.  The  rights  of  the  principal  parties  to  a 
suit  to  enforce  a  resulting  trust  in  land  are  not 
affected  by  the  joinder  of  one  named  as  trustee 
to  whom  they  bad  made  conveyances  merely 
to  enable  him  to  brtog  suit,  and  who  bad 
brought  a  suit  which  was  voluntarily  dis- 
missed  before  the  present  bill  was  filed. 
Bopkin$Y.  Qritn»ha\D,  789 

i.  A  child  who  because  of  infancy  was  not 
a  party  to  a  document  settling  ud  adjusting 
an  InoMitedDeis  of  a  mother  as  guardian  to  her 
ddldm,  but  who  ratified  It  after  maturity, 
m^  be  joined  ss  a  party  in  an  action  to  charge 
the  mother's  estate  with  the  indebtedness 
thereby  acknowledged.    Oloter  v.  Patten,  760 

7.  A  suit  against  a  Secretary  of  the  In- 
terior leeking  a  mandatory  Injunction  abates 
by  hia  tesIgnatlOD  of  the  office.  Warner  Vat- 
k$  Btodt  0».  V.  amith,  631 

8.  A  Ull  against  the  Secretan  of  the  In- 
terior tad  Commissioner  of  the  General  Land 
Offloch  wUdi  aims  to  eonind  the  action  of  tbe 


secretary  and  asks  merdy  .toddental  idiel 
against  tbe  Commin&toner,  cannot  be  main- 
tained uainst  the  latter  after  the  Beovtary'i 
lesignatlon.  ia, 

9.  The  successor  In  office  cannot  be  substi- 
tuted as  defendant  for  a  Secrfftary  of  the  In- 
terior who  resigns  his  office  while  a  bill  is 
pending  against  him  for  a  maudatory  injunc- 
tion against  exerdaing  further  jurisdiction 
over  certain  lands,  and  to  compel  him  to  issue 
a  patent  therefor.  Id. 

1ft.  A  petition  in  general  tenna  for  removal 
of  a  cause  to  a  Federal  court,  without  specify- 
log  and  restricling  the  purpose  of  the  defend- 
ant's sppearaace  u  the  state  court,  cannot  be 
considered,  like  a  general  appearance,  as  a 
waiver  of  any  objection  to  tbe  jurisdiction  of 
the  court  over  tbe  person  of  the  defendant. 
Wabaah  W.  B.  Co,  t.  Bnw,  482;  J/atioHat 
Aeei.  8oe.  v.  Spira,  4S5 

11.  Itdostatement  of  a  bill  voluoterily  dis- 
missed will  not  be  allowed  unless  surprise  or 
mistake  Is  shown.    WtUard  v.  Wood,  681 

ACT  OF  GOD.   Bee  Etidbncb.  7,  65. 

ADMIRAIiTT.   See  also  Appbai.  Ain> 
Eebob,  1. 

1.  A  court  of  admiralty  has  jurisdiction  of 
a  libel  against  a  domestic  corporation  by  a  for- 
eign corporation  for  damage  to  a  vessel  tn  a 
fereign  port  while  entering  a  pier,  by  a  dan- 
gerous obstruction  under  water.  Panama  R. 
Oo.  V.  Napier  Shipping  Co.  1004 

8.  The  release  od  a  bond  of  a  vessel  charged 
with  liability  to  forfeiture  under  U.  S.  Rev. 
Stat,  g  S28S.  before  answer  or  hearing  and 
against  the  objection  of  the  United  States, 
when  this  may  result  in  a  hostile  ezpeditioo 
against  a  friendly  power,  should  not  be  al- 
lowed; and  if  such  an  order  of  release  is  im- 
providently  made,  the  vessd  should berecalled. 
UnitmLatatetf.  The  Thrm  AM<  897 

ADVAHCEHEHT.  See  Btidketob,  14; 

EzBCDTOBa  AHD  A  DnNDTBATOUa. 

ADVERSE  POSSESSION. 

1.  Adverse  possession  of  Isnd  under  a  deed 
from  a  person  who  was  entitled  to  a  patent 

1189 
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m»T  begin,  u  tgatnst  other  personi  clalmlDg 
asder  toe  Mme  grant,  before  Ibe  pateot  is  ac- 
tnally  Issued.  IhbbU  t.  BeUingham  Baj/  Land 
Co.  .73 

2.  Color  of  Utle  b  not  etsenlial  to  acUlm  of 
•dTcne  poasessloD  la  WaabiogtoD.  M. 

8.  CoDBtructiTe  posaeasloD  of  a  half  block 
of  land  which  U  cut  up  Into  separate  and  dis- 
tinct blocka  and  to  marked  upon  the  ground, 
and  which  are  held  and  treated  as  diMlnct 
tracts,  is  not  shown  by  actual  possession  of 
some  of  the  lota.    CMier  t.  Atd^,  1090 

AFFIDAVIT.    Bee  Amui.  asd  Ebrob. 
S6. 

AT.AMTA-  gea  ArauL  ahd  Exsob,  91. 

ALIENS.  See  dio  OxxBX,  9;  CoxTSAor 
Labor. 

1.  Imprisonment  of  Chinese  persons  at  bard 
bbor  under  the  act  pf  Congreas  of  Haj  6, 
180S,  ordered  by  judgment  of  a  commissioner 
without  trial  by  jury,  is  In  Tlolatioo  of  the 
coBstltutkHHl  provisions  as  to  pramtment  or 
Indictment  of  a  grand  jury  in  case  of  an  in- 
famous  crinw,  and  u  to  dne  pioceas  of  law. 
Wong  Win^w,  VniUdBtam,  UO 

8.  Aliens  within  the  territory  of  the  United 
States  are  entitled  to  the  protection  of  the  bth 
and  Qth  Amendments  of  the  Federal  Constitu- 
UoD  regulating  procednra  In  eiimtna!  cases. 

Id, 

AMIMAIiS.  SeeOoMflTirUTEOSALLAW.BS; 
Etidbnob,  87-^. 

ANTI'TRUST.  See  CoMiFniaor. 
APPEAL  AND  ERROR. 

L  AmiXAnJUBIBDIOTIOHZMGBHBBAL. 

n.  JniUBDicnoN. 

a.  (her  Federal  OourU, 

b.  Oser  Covrtt<^TtrrUcT$0rDUMct 

of  Columbta. 
C  Over  StaU  Court*. 
JXL  Tbahspkr  or  CA1T8B. 

IT.  BSOORD  AlTD  OaBB  OS  APPUL 

V.  EzcETTioim;  Hqdk  or  BAmnta  Quxi- 

TIOHB, 
VL  DlSMIBSAXt. 
TIL  HbARINO  Ain>  DBTBBmHATIOV. 
ft.  In  General. 

b.  Oltfeetions  Waived  or  Oared  BOovo. 
0.  O^eetiont  Fint  Raieed  en  Appeal. 

d.  Decieiona  on  Facta. 

e.  DUeretionary  Rvlinge. 

t.  What  Brrore  Warrant  Rnereal. 

TUL  JuvoHEiTT  ADD  Its  Emov. 
IX  Rbheariko. 

flee  alao  Cabbs  Cbrtxfied;  Cokbtitdtional 
Law,  4;  Mamdauui. 

L  Affeu^tb  Jurzsdiotiok  is  GsirBKAi^ 

1.  A  decree  ordering  tbe  dismissal  of  a  libel 
If  not  amended  within  ten  days  is  final  for  the 
purpoae  of  an  appeal  by  the  libellant  within 
1190 


that  time,  as  the  appeil  li  an  election  to  waive 
the  riglit  to  amend.  VmteU  A'fute  77ie 
Three  Friende.  897 

3.  A  so  called  court  order  made  upon  a  re- 
turn to  a  writ  of  habeas  corpus  granted  by  a 
Judge  and  returnable  twfore  him  does  not  con- 
stitute a  final  Judgment  or  decree  In  a  suit  in 
the  highest  court  of  a  state  In  which  adecision 
can  be  bad  which  may  be  reviewed  on  writ  of 
error  from  the  Supreme  Court  of  the  United 
Slates  to  a  state  court,  under  U.  S.  Rer. 
Stat  g  709.    Ctarke  r.  MeDade,  678 

8.  An  appeal  from  an  Interlocutory  decree 
of  the  circuit  court  granting  an  lojuoctioo  and 
ordering  an  account  Id  a  patent  case  under  the 
act  of  Congress  of  1S91,  g  7.  may  be  taken 
from  the  whole  of  such  interlocutory  order  or 
decree  and  not  merely  from  that  part  which 
grants  ot  crallnun  ao  injunction,  ud  there- 
upon tbe  circuit  court  of  appeals  may  consider 
sod  decide  tbe  case  upon  its  merits,  and,  if  it 
decides  for  the  defeadant,  may  render  or  direct 
a  final  decree  dismlsqiog  the  bill.  8miih  w. 
Vviean  Iron  Worka,  810 

4.  An  appeal  cannot  be  taken  from  tbe  flod- 
ing  of  the  court  of  claims  under  the  act  of 
Congress  of  August  88, 1^4.  upon  thesubsidl- 
aiT  question  as  to  tbe  partlcnlar  peiaon  to 
whom  tbe  appropriiiion  made  by  tbe  act  of 
March  8,  iWl,  for  payment  of  French  spolia- 
tion claims,  should  be  paid,  as  these  acts,  con- 
strued with  tbe  act  of  1885,  referring- such 
claims  to  the  court  of  claims  for  merely  ad- 
Tisory  finding,  clearly  show  that  such  an  ap- 
peal was  not  within  tbe  httent  of  Oongreaa. 
United  Statee  T.  GitUat,  844 

8.  Tbe  dlSBOlntlon  ot  an  aaodation  of  com- 
mon carrlera  after  a  decree  dismissing  a  bill 
seeking  such  dlasolntion  and  aaking  for  an  in- 
junction against  the  continuance  of  the  car- 
riers in  such  asBociation  or  in  any  like  combi- 
nation and  against  their  farther  conspiring, 
agreeing,  combining,  or  acting  together  to 
maintain  rates  of  freight,  will  not  preclude  the 
maintenance  of  an  appeal, — especially  when 
tbe  defendants  claim  that  their  agreement  la 
perfectly  proper  and  in  fact  necessary,  atKl 
they  immediately,  on  dlssoWiog  such  associa- 
tion, enter  Into  another  of  similar  character. 
United  Btateay.  Trane-Mieeewi  JMgkt  Amo. 

1007 

U  JuBTSDicrioir. 

B.  Oeer  Federal  Osurtt. 

6.  The  judgment  of  the  circuit  court  of  ap- 
peals in  a  case  in  which  the  Jurisdiction  of  the 
circuit  court  was  originally  invoked  solely 
upon  tbe  groand  of  citizenship  is  final,  even  a 
another  ground  were  developed  in  tbe  eonrae 
of  the  proceeding.  JBc  parte  Jonea,  601 

7.  Jurisdiction  depends  entirely  upon  dti- 
Eenihlp  of  tbe  parties,  so  that  tbe  deoeion  of 
the  circuit  court  of  appeals  is  final  and  notsub- 
ject  to  review  by  tbe  supreme  court  when  the 
complaint  in  a  Federal  court  ahowleg  that  tbe 
parties  are  citizens  of  different  states  doea  not 
claim  or  in  any  way  mentin  the  Constitution 
or  laws  of  the  United  Stales,  aod  plaintiff  at 
the  trial  relies  wh<dly  upon  the  common-law 
right,  although  tbe  deftadant  invokes  the  Fed- 

16S,  184, 16S,  IM  U.  & 
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ml  ConslltuttoD  and  lawi.  Preu  Pub.  Co. 
.  Afortrot.  867 

8.  An  appeal  to  the  Supreme  Court  ot  the 
iiiited  States  from  tlie  circuit  court  on  the 
ground  that  the  jurisdictioD  of  the  drcuit 
«urt  la  In  qtiestioa  cannot  be  maintained  when 
ko  such  question  ii  certified  and  the  appellant 
X9M  taken  an  appeal  upoo  the  whole  case  to 
■be  circuit  court  of  appeals,  altboagb  the  case 
Avolved  the  constnicuon  of  a  treaty  and  the 
zonstitutioDality  of  an  act  of  CoDgress,  aad 
majr  be  taken  ito  the  aupreme  court  upon 
cerLiorari  after  decision  in  the  eiicuit  court  of 
appeals.   BMntm  v.  CaldweU,  745 

9.  An  appeal  from  a  decree  by  a  drcuit  court 
of  th«  United  States  affirming  Its  own  prior  de- 
cree in  obedience  to  a  mandate,  with  the  dec- 
laration that  the  decree  of  the  circuit  court  ot 
appeals  Is  made  the  final  decree  of  that  court, 
cannot  be  deemed  an  appeal  from  the  circuit 
court  of  appeals  for  the  purpose  of  the  jurisdic- 
tiOD  of  the  supreme  court.  Webster  v.  Daly,  111 

10.  The  dismissal  of  a  bill  on  demurrer  for 
want  of  equity,  holding  that  in  a  former  sulta 

Serson  wassuffldently  made  a  party  to  bind  htm 
y  the  decree  in  his  individual  as  well  aa  In  his 
representatiTc  capacity,  cannot  be  the  subject 
of  appeal  on  thelground  that  it  denied  due  pro- 
cess of  law,  if  the  qneation  of  constitutional 
right  was  not  presented  In  the  lower  court. 
CorneU.y.  Oretn,  76 

11.  A  writ  of  scire  facias  upon  a  forfeited 
recognizance  to  secure  the  appearance  of  a  per- 
son to  answer  a  charge  of  embezzlement  la  a 
case  "arlMog  under  the  criminal  laws,"  of 
which  the  Jurisdiction  of  the  circuit  coiut  of 
appeals  la  made  final  1^  the  act  of  Cougriu  of 
Slarcb  8,  1^1,  diap.  ill.  Bunt  r.  United 
.Sto/M,  1068 
Amonnt  in  dispute. 

13.  A  decree  by  a  circuit  court  of  appeals 
affirming  a  decree  of  a  circuit  court  wtuiout 
specifTiog  the  sum  for  which  it  ia  rendered 
is  final  for  the  purposes  of  a  writ  of  ernv. 
Team  AP.B.C».  t.  &«ntty,  186 

18.  Astipulation  between  the  parties,  while 
not  controlling  as  to  the  amount  In  controTersy 
on  appeal,  may  be  regarded  in  a  particular 
case  with  other  facta  appearing  In  the  record 
aa  raffictent  proof  of  the  amount  in  controveray 
to  sustain  the  jurisdiction  of  the  court.  United 
StateiT.  T^nw-MitteuTiFHigMAMW.  1007 

U.  The  amount  iBTolVed  on  an  appeal  ex- 
ceeds |l,000  where  the  bill  seeks  a  dissolution 
of  an  association  of  common  carriers  for  the 
regulation  of  rates,  when  those  rates  exceed 
$1,000,  per  day,  and  the  carriers  claim  that 
such  an  association  or  something  similar 
thereto  is  necessary  to  the  prosperity,  if  not 
the  life,  of  each  company.  Id. 

15.  The  matter  In  controversy  on  a  contest  of 
the  dbcbarge  of  a  bankrupt  does  not  make  a 
case  for  an  appeal  to  the  Supreme  Court  of  the 
'  United  Slates  on  the  ground  that  it  exceeds 
>  $1,000, — especially  where  there  Is  no  proof  of 
the  value  of  the  certificate  of  discharge,  id- 
thongh  the  creditor  who  contests  the  dischari^e 
has  a  claim  of  more  than  $6,000.  Huntington 
T.  Saundert,  174 

Id  The  Uxes  for  several  parishes  cannot  be 
y   added  together  to  make  the  jnrisdictiooal 


amount  in  a  strit  In  the  TTntted  Btates  clrealt 
court  to  enjoin  sheriffs  of  several  parishes  from 
enforcing  payment  of  taxes.  Oittxentf  Bank  v. 
Cmnjion^  461 

17.  A  conjecture  that  taxes  tA  other  years 
were  for  amounts  similar  to  the  amonnt  proved 
for  a  single  year  cannot  be  made  to  support 
the  jun^dtction  of  the  circuit  oontt  of  the 
United  States  In  an  action  for  an  injuncli«in 
against  a  lax.  Id. 

16.  A  judgment  by  a  Federal  circuit  court 
in  an  action  for  death  under  the  Texas  statutes; 
although  the  recovery  la  by  the  jury  appor- 
tioned among  different  persons.  Is  not  separate 
and  distinct  Tn  favor  of  each  of  them,  but  ia 
an  entirety  for  the  i»irpose  of  determining  the 
amonnt  in  controvenv  for  review  b7  the  bu< 
preme  court.   7«nu  ^  P,  B.  (h.  t.  ^''^^ 

b.  Over  Cowt*  tf  Territory  or  DUtriet  «t 
OftumMa. 

19.  The  decision  of  a  territorial  court  sua* 
talnlog  a  territorial  statute  providing  for  rer- 
dicts  by  less  than  the  whole  number  of  jurors, 
on  the  ground  that  the  organic  act  of  the  ter- 
ritory gave  the  legislature  unlimited  legisla- 
tive power,  as  against  the  contention  that  the 
act  of  Congress  as  thus  Interpreted  was  in  vio- 
lation of  the  7th  amendment,  is  subject  to  re- 
view by  the  Supreme  Court  of  the  United 
Statea  as  involving  the  Taliditr  of  an  act  of 
CoDgresB.   Sprinffims  OUg  v.  zKtfnui,  117S 

20.  The  11abUil7  for  $6,000  of  each  of  aeV 
eral  subscribers  to  stock  of  a  corporation  can- 
not give  jurisdiction  on  appeal  to  the  Supreme 
Court  of  the  United  States  from  a  territorial 
court,  although  they  contend  that  their  sub- 
scriptions were  paid  with  jtrfnt  propnty. 
WiUon-r.  KieaO,  m 

81.  The  district  court  of  Alaska  is  one  of  the 
"supreme  courts  of  the  several  territories," 
within  the  meaning  of  the  act  of  Congress  of 
March  8, 1891.  §  15,  providing  for  appeals  to 
the  circuit  court  of  appeals;  but  It  is  not  one  of 
the  district  or  circuit  courts  within  the  mean- 
ing of  that  act.  27ie  Coquitlam  v.  United 
Utatea.  IM 

22.  An  appeal  In  a  criminal  case  cannot  be 
taken  to  the  Supreme  Court  of  the  United 
States  from  the  court  of  appeals  for  the  Dis- 
trict of  Columbia  under  the  act  of  Congreas  of 
February  9, 1808,  providing  tor  appeals  when 
the  matter  in  dispute  exceeds  $6,000.  and.  Ir- 
respective of  the  amount  in  dispute,  when  tba 
validity  of  a  patent,copyright,  treaty,  oratalule 
of  or  autboritr  exercised  by  the  United  Statea 
is  Involved.    Cftapman  v.  United  8tate$.  504 

28.  The  right  to  appeal  In  a  habeas  corpus 
case  involving  the  question  of  personal  free- 
dom, which  isglven  by  U.  6.  Rev.  Stat  §1909. 
in  cases  decided  by  territorial  courts,  ia  not  re- 
pealed by  the  act  of  Uarcb  8,  1886.  chap.  865, 
regulating  appeals  from  courts  of  the  territoriea 
and  of  the  District  of  Columbia.  Qonsale*  y 
Borrego  v.  Cunningham.  678 

24.  A  decision  of  the  court  of  appeals  of  the 
District  of  Columbia  aa  to  the  custody  and 
care  of  children,  In  a  conttoTeray  between  their 
mother  and  testameutaiy  guardian,  cannot  be 
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rertewed  bj  tbe  Snprenie  Coart  of  the  Uolted 
Sutet,  a*  uw  natter  in  dispute  Is  loeapable  of 
beiog  reduced  to  •  pecuolery  sUndard  of  Taliie. 
AnfjM  T.  Slaek,  filO 

0.  Owp  BtaU  OouTtt. 

3B.  L  circuit  court  of  the  United  Statee  can- 
act  Interfere  with  the  graotiog  of  writs  of  er- 
ror from  tbe  Supreme  Court  of  the  United 
States,  either  bj  testralolDg  the  parties  from 
applylDg  thmfor  or  bf  dfreetincthe  dismissal 
of  aaeh  wifti  after  ther  have  beeo  cranted. 
axfmrU  (AMrnvd.  78S 

Mb  A  jodsment  of  an  Inferior  state  court 
which  is  the  highest  court  of  tbestate  in  which 
a  decidon  can  oe  hsd  because  a  writ  of  error 
has  been  denied  by  tbe  supreme  court  of  tbe 
state  can  be  reriewed,  if  it  loTolvea  a  Federal 
onHstkn,'lqr  writ  mot  fron  the  Supceme 
Court  of  tba  United  Slates.  Bami  t.  ISaa», 

188 

f7.  A.  ease  disposed  of  bj  a  state  oonrt  as  to 
all  the  parties  on  a  ground  common  to  all  upon 
two  ippeals,  one  tsEen  bj  the  pUintlfl  and  the 
other  bj  a  portion  onlr  of  the  defendants,  will 
not  be  coondered  by  the  Supreme  Court  of  tbe 
United  States  oo  appeal  by  the  plaintiff  only, 
to  which  tbe  defeodsDts  who  made  the 
other  appeal  are  not  parties.    IFAm  t.  Kiekt, 

Fsdaiml  qoMtloBS. 

88.  A.  Federal  queation  InTolred  In  a  ded- 
alon  of  a  sute  court  wlU  not  be  looked  into  by 
tbe  Supreme  Court  of  the  United  States,  if 
there  is  another  lodependeot  ground  of  tbe  de- 
cision by  the  state  court  upon  which  its  Judg- 
Bent  can  rest   Baetm  t.  Texas,  18B 

S9.  Tbe  erroneous  decision  of  a  Federal 
question  by  a  state  court  will  not  give  Jurladlc 
tlon  to  the  Sui»eme  Court  of  the  United 
States,  if  questions  of  fact  adequate  to  deter- 
mine the  controvert,  and  broad  enough  to 
maintain  the  jodg moit  Independent  of  any 
Fsderal  qnestion,  were  dedded.  Bnn  r.  Bart, 

880 

90.  A  decMon  br  a  state  court  that  a  party 
who  has  elected  to  osTe  damages  assessed  by  a 
jury  is  precluded  from  contesting  tbe  Tslidity  of 
a  pvoTislon  of  the  statute  for  tbe  addition  of  00 
per  cent  to  the  rerdict  is  not  subject  to  review 
hj  tb»  Snpieme  Court  of  the  United  States,  as 
tt  Is  not  based  on  any  Federal  question.  Blse- 
trie  Co.  t.  Doto.  1088 

81.  The  queatl<m  whether  prlTate  proper^ 
has  been  taken  for  any  other  than  a  public  use 
is  a  Federal  question,  notwithstanding  the  ab- 
sence of  any  prohibitloD  In  the  Federal  Con- 
atiiution  which  is  applicable  to  the  state  au- 
thority against  taking  property  for  any  but  a 

Enbllc  use,  when  the  faking  for  any  otber  use 
I  alleged  to  be  a  depriration  of  property  with- 
out due  process  of  kw.  FaUbrook  IrHg. 
Diat.  T.  Bradley,  869 

83.  A  denial  by  a  slate  court  of  the  effect 
dalmed  for  an  equitable  title  apparently  con- 
Tered  by  proceediogB  in  the  United  States  land 
office  presents  a  Fraeral  question.  Huuman 
T.  Durham,  664 

88.  A  dedfloa  sustaining  plaintUTs  claim  In 
ejectment  based  upon  a  patent  <tf  the  United 
ItM 


States  for  a  mlalog  claim  does  not  present  aoy 
Federsl  question,  when  tbe  defenses  wen 
based  solely  upon  an  estoppel  in  pait  and  a 
statute  of  limitations.  Carotktn  v.  Maj/^,  45S 

84.  A  Federal  questiott  presented  by  an  on- 
successful  clsim  <H  title  under  a  congressional 
land  grant  la  not  made  ineffectual  as  the  basis 
of  a  writ  of  error  by  the  fact  that  the  answer 
also  sets  up  certain  proceedings  In  the  land  de- 
partment, the  decision  of  which  was  sdTetae 
and  has  not  been  set  aside,  when  this  was  aet 
up  merely  by  way  of  answer  to  plsinUff*8 
chim  that  audi  dedslon  was  oontzolling  in  hia 
faror.  Jfertiem  P.  &  (k  t.  CUftunt,  «n 

88.  Tbm  TaHdity  of  ■ubscripHons  Iqr '  a 
ooonty  oonrt  to  the  stock  of  a  railroad  oom- 
pany,  and  of  a  cooTeyocce  to  that  company, 
and  tbe  matter  of  fraud  in  a  decree,  are  ques- 
tions of  local  law  or  practice  on  which  tbe 
Judgment  of  a  state  court  cannot  be  re-exam- 
ined by  the  Supreme  Court  of  the  UnHed 
Statea,  F.  Q.  CMv  8tam  Ok  t.  BtttUr  CamUM, 

1148 

86.  A  decision  by  a  atate  court  as  to  the 
rights  of  a  national  bask  as  to  Interest  under  a 
stale  statute,  which  merely  determines  tbe 
meaning  of  the  stste  law  as  spplied  to  all  cred- 
itors, wTtbont  denying  eqtiaUur  of  right  to  the 
bank,  does  not  present  a  Iweral  queatloa. 
Union  JfaL  Bank  r.  LouinOk,  S.  A,SC.  R. 
Of.  177 

87.  A  dedslon  by  the  highest  court  of  a 
state  against  tbe  Talldlty  of  a  lease  made  by  a 
nationu  banking  association  which  is  not  yet 
authorized  to  commence  business,  but  which 
bss  msde  and  filed  Its  articles  of  association,  is 
subject  to  review  by  writ  of  error  from  tbe 
Supreme  Court  of  the  United  StiUea,  when  the 
lessor  spedatly  set  up  and  claimed  a  rigbt  to 
recover  on  the  lease  under  U.  S.  Rev.  Sut. 
^  S186,  on  the  ground  that  the  lease  was  within 
the  ezcepUon  of  incidental  and  preliminary 
business,  and  also  that  the  profaibiuon  of  bun- 
ness  by  that  section  did  not  make  prohibited 
eontnwtslnTalldasbetweaitbapartte*.  McOar- 
miek  V.  MarM  Nat.  Bank,  817 

88.  The  statement  In  the  opinion  <A  a  atate 
court,  that  hdders  of  stock  In  a  bank  Issued 
after  the  state  ConBtitutlon  prohibited  exemp- 
tions from  taxes  would  be  entitled  to  the  ex- 
emption given  by  the  bank  charter  if  the 
holders  of  older  stock  could  claim  It,  while 
the  court  actually  decides  that  the  exemption 
applies  only  b>  the  bank's  capital  slock,  and 
not  to  the  holders  of  any  shares,  Is  not  such  a 
determination  in  fsvor  of  tbe  holders  of  new 
sherea  as  to  preclude  a  review  of  the  decision 
astotbem  by  the  Supreme  Court  of  tbe  United 
States  ou  reversing  tbe  decision  against  tbe 
holders  of  the  old  sharee  and  establishing  their 
rlf^t  to  the  exemption,  or  prevent  tbe  affirm- 
ance of  the  dedslon  against  the  holders  of  new 
shares  If  that  Is  rigbt,  altboogb  It  is  uphdd  for 
a  different  reason  than  that  which  controlled 
the  state  court  Bank  «f  Otmmeret  v.  Tmne$- 
aet,  Umphia,  811 

89.  A  decision  of  a  state  court  In  favor  of 
the  Talidity  of  an  order  made  by  the  board  of 
directors  of  an  irrigation  district  for  the  issue 
of  bonds  which  is  rendered  on  a  petition  by 
the  board  under  CaL  act  March  16, 1889.  in  a 
proceeding  anbstantlally  ex  parte,  although  one 

let,  164,  iftft.  iM  u.  a. 
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mldent  of  the  district  appMred  and  filed  ao 
answer  uDsucccssrully  and  aet  up  a  claim  of 
riffhtunttertbc  United  8ialea  CoostitutloD,  will 
not  BUBtain  a  writ  of  error  from  the  United 
States  Supreme  Court,  since  tbe  adjudication 
Is  merely  of  the  right  to  make  a  contract, 
which  is  a  purely  moot  questloD  UQlesa  the 
board  shall  see  fit  to  exercue  such  right,  and 
tbe  proceeding  la  after  all  .nothing  but  one  to 
secure  •TidcDce.  TWom  t.  Modertolrr^.  Diat. 

886 

40.  A  change  of  view  by  a  state  oonrt  in  re- 
gard to  the  proper  conitniction  of  a  state  stat- 
ute, even  if  its  former  holding  had  become  a 
rule  of  property,  cannot  constitute  a  Federal 
question  as  to  the  impairment  of  the  obligation 
of  a  contract,  for  which  a  writ  of  error  will 
lie  from  the  Supreme  Court  of  the  United 
Statea  to  a  state  court.   Baoon  r.  Texat,  183 

41.  The  decision  by  a  state  court  that  an  al- 
leged contract  nerer  existed  because  of  the 
weot  of  a  compliance  irilh  a  Mate  atatute, 
IV hereupon  Judgment  Is  givee  wholly  without 
reference  to  a  subsequent  statute  which  la  al- 
leged to  have  impaired  the  obligatioo  of  the 
ooDtraet,  doea  not  Umlve  a  ifeural  queiUon. 

Id. 

48.  An  alleged  conflict  between  proceedings 
confirmed  by  a  atate  court  and  rlghta  clalmM 
UDsucceasfnlly  under  the  Constitution  of  the 
United  States,  Indudtng  the  eontentloD  that  a 
party  is  deprived  of  property  without  due  pro- 
ceae  of  law,  preaenta  a  Federal  question. 
Tr^  T.  Mode^  Irrig.  Ditt.  800 

48.  Th«  claim  that  a  sUte  sutute  imposing 
a  license  tax  la  Toid  because  not  sufflctently  de- 
terminate, definite,  and  certain  in  its  character, 
doea  not  Involre  a  Federal  question  for  review 
by  tbe  Supreme  Court  of  the  United  Stales  on 
intt  of  error  to  a  itateeoiirt.  Oibonu  r.  Wiot- 
iia,  BM 

44,  The  claim  of  a  Federal  rt^t  comes  too 
late  when  set  up  for  tbe  first  ome  after  final 
decision  of  tbe  case  by  the  supreme  court  of  a 
state,  and  then  by  petition  for  rebearlng,  which 
is  overruled  without  any  determination  or  al- 
ludon  to  the  alUml  ndnal  quaatioD.  Fim 
t.A.Xm^       .  714 

.  4B.  A  definite  fseaa  aa  to  tbe  Talldlty  of  a 
statute  or  the  possesion  of  a  right  roost  be  dls- 
tinctiydedudUe  from  the  record  before  a  state 
court  can  be  held  to  have  disposed  of  a  Federal 
question  by  iudedaion.  LeuimritU  dbJff.&Oo. 
V.  louiniUe,  1178 

46.  Averments  to  present  a  Federal  question 
wbich  will  rlre  Jurisdiction  to  tbe  Supreme 
Court  of  tbe  United  Slates  to  re-examine  tbe 
final  judgment  of  a  atate  court  most  be  so  dis- 
tinct and  positive  aa  to  place  It  beyond  quea- 
tlon  that  ue  party  bringing  the  caae  from  the 
SUte  court  intended  to  assert  a  Federal  right. 
F.      <hi$f  atave  (h.     BuUtr  Omtnty,  1149 

47.  An  allegation  that  a  statute  as  construed 

Sthe  court  is  in  violation  ot  tbe  Constitutions 
the  stale  and  of  the  United  Statea,  made  In 
a  motion  to  aet  aside  a  Judgment  on  an  sirreed 
caae  which  presents  no  issue  as  to  the  validity 
of  the  ftatute,  is  not  sufBdent  to  present  a 
Federal  qneatlon  om  the  thecnytbat  as  tbe 
proper  coutnMtioa  id  tba  statole  bu  been 


definitely  settled  It  can  be  seeo  that  the  stat 
ute,  as  tnas  construed.  Impairs  the  obligation 
of  a  contract  created  by  a  rharter  not  men- 
tioned in  tbe  agreed  case,  and  that  it  denies  the 
equal  protection  of  tbe  laws.  LouinilU  dy. 
B.  Co.  V.  Louinilie,  1178 

48.  A  claim  for  tbe  resdssion  of  a  contract 
for  the  exchange  of  an  invention  for  a  stock  of 
merchandise,  which  la  denied  by  a  slate  court 
on  the  xrouod  that  allegations  of  fraud  and  of 
the  entire  wortblessness  of  the  invention  are 
not  establlahed,  and  where  tba  plainUff  does 
not  specially  aet  up  and  claim  at  tbe  proper 
time  and  in  the  proper  way  any  right  under 
the  laws  of  tbe  United  States,  or  that  any  such 
right  was  denied  him  by  tbe  deddoo  of  tbe 
state  court,  doea  not  present  any  ground  for  a 
writ  of  error  from  the  Supreme  Oonrt  of  the 
United  Statea  to  a  atate  court.  WaAr.  Ladder, 

851 

49.  A  ooBstltational  right  la  not  "apecially 
set  up  or  dalmed"  In  an  eminent  dmnun  caae 
under  U.  S.  Bev.  Stat.  §  709,  so  as  to  give  Juris- 
diction to  review  tbe  decIaioD  of  a  state  court 
in  the  Supreme  Court  of  the  United  Statea, 
when  tbe  assignments  of  error  in  tbe  sute 
court  do  not  refer  in  any  way  to  the  Federal 
Constitution,  but  merely  asierteiTiw  In  finding 
that  the  party  "waa  not  entltlol  to  any  oom- 
pensatloQ,"  that  compensatloa  "was  not  more 
than  $1,"  and  in  other  forms  complained  of  tba 
amount  of  damages,  and  tbe  state  court  made 
no  reference  to  the  Federal  Constltudon.  Chi- 
cago AN.  W.  B.  Co.  V.  Chicago,  Oil 

50.  The  general  allegation  or  dalm  that  a 
decree  was  passed  against  some  persons  who 
were  at  the  time  dead,  and  against  others  who 
were  neceasarv  parties,  but  who  bad  no  notloe 
of  the  proceedings,  does  not,  within  the  mean- 
ing of  U.  S.  Bev.  Stat,  709.  specially  set 
up  a  rigbt  or  immunity  under  the  14th  Amend- 
ment of  the  Constitution  of  the  United  Slates, 
forbidding  a  state  to  deprive  any  person  of  bis 
property  without  due  process  of  law.  F.  O. 
OxH^  &ave  Co.  V.  BuOer  County,  \\4Si 

51.  A  Federal  question  Is  aoffldently  aet  up 
and  denied  whoi  distinctly  asserted  by  the  de> 
fendant  la  a  written  motuu  to  set  aride  tin 
verdict  and  graotanew trial Inacondemnatlon 
ease  in  which  no  provision  la  made  for  llllsg 
an  answer,  but  is  denied  by  the  overruling  <h 
tbe  motion  and  is  anin  asserted  In  an  asngn- 
ment  of  errors  filed  in  the  supreme  court,  but 
necessarily  denied  by  that  court  In  its  decision, 
althooffh  the  opinion  doea  not  ezpreisly  refier 
to  the  Federal  queatioo.  Qkiet^  A  4  Q,  A 
Co.  V.  Chicago,  979 

lO.  Tba  decision  of  a  alata  oonrt  aa  to  the 
anfflcleney  of  allegations  to  present  an  issue  of 
a  right  or  privilege  claimed  under  the  ConsU- 
tutlon  and  laws  of  the  United  States  Is  not  con- 
dusive  upon  the  Supreme  Court  of  the  United 
States.  Covington  A  £.  Tunua.  Boad  Oo.  v. 
Bandford,  560 

m.  Tbasbfbb  of  Cadbk 

08.  A  rule  limiting  the  time  tw  an  appeal 
may  be  made  applicable  to  a  caae  already  de- 
cided, since  tbe  rigbt  of  appeal  la  not  a  vested 
right  that  may  not  be  altered  by  statute  or  1^ 
nua  of  court  made  onder  atatntoiT  aothorltT. 
BsBUh,  lOM 
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54.  The  two  TCftn*  UmttatiOD  mder  V.  8. 
Rev.  8Ut.  g  48M,  prescribed  for  the  proeecu- 
tloD  of  applications  for  [Mteata,  bu  no  relation 
to  the  limitation  on  appeals  under  %  4911.  Id. 

50.  Authority  to  regulate  the  time  for  tak- 
ing appeals  from  the  com missf oner  of  patents 
b  given  to  the  court  of  appeals  of  the  District 
of  Columbift  b;  g  6  of  the  act  creating  the 
court (26 But.  at  L.  484,  chap.  74),  as  wellu bv 

6  u  amended  bjr  the  act  or  Jnlj  80. 1(194.  li 

IV.  RbCORD  AMD  OaBB  ON  APPOAU 

Oe.  An  affidavU  filed  with  the  clerk,  but  not 
Incorporated  la  any  bill  of  exoepiloos,  cannot 
bring  into  the  noord  evidence  of  what  took 
place  OQ  die  trial  Jf€l»»  r.  PUnt^  1002 

07.  The  ci»inkm  of  a  lover  conrt  canoot  be 
referred  to  for  the  purpose  of  eking  out,  con- 
troUtng,  or  modlfyiag  tbeeoope  of  Ita  findings, 
StoTu  T.  UniUdStatm,  477 

ISB.  The  opinion  of  the  supreme  court  of 
Louislaoa  Is  to  be  treated  as  part  of  the  record 
in  the  Supreme  Court  of  the  United  Btates; 
and  for  the  purpose,  not  of  deciding  the  facts, 
but  of  throwing  light  on  the  flodicgs,  the 
opinion  and  other  parts  of  the  reoord  may  be 
namined.  ^an  v.  Hart,  680 
See  alM  Mpro,  W. 

00.  A  mere  allegation  In  what  is  called  a  Mil 
of  exceptions  of  an  adjudication  In  iDSolvency 
Is  not  aufflclent  to  abow  any  final  judgment 
which  wilt  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  stale 
court.    Clarkt  v.  MeDade,  678 

60.  A  modification  by  the  snpreme  conrt  of 
Utah  of  the  findings  of  fact  of  the  court  below, 
without  ordering  a  new  trial,  cannot  be  re- 
Tlewedby  the  Supreme  Conrt  of  the  United 
States  In  the  absence  of  any  stat«nent  of  the 
facts  to  show  whether  they  were  suflScient  to 
sustain  the  judgment  rendered  or  not,  and  of 
any  exceptions  as  to  the  admission  or  rejection 
of  evideace.  8alina  ShOs  Ob.  t.  BaUna  Creek 
Irrig.  Co.  90 

61.  A  general  statement  that  a  decision  Is 
agafost  the  constitutiooal  rights  of  a  party  or 
against  the  14th  Amendment,  or  that  it  is  with- 
out due  process  of  law,  particularly  when  It 
appears  only  In  speclflcatlona  of  error  so 
called,  will  not  raise  a  Federal  queatlon. 
Clarke  t.  McDade,  678 

63.  A  certificate  of  the  presiding  judge  of  a 
Male  court  is  insuflQclent  to  show  that  a  Fed- 
eral question  was  raised  and  decided,  where 
the  recorded  opinion  of  the  court  shows  that 
the  decision  was  based  on  a  ground  that  did 
not  Infolva  a  Federal  qtustion.  IWfiUi  r.  Bd- 
UnffHam  Bay  Land  0».  78 

68.  An  assignment  of  erron  cannot  avail  to 
present  a  Federal  question  when  there  Is  an 
entire  absence  In  the  record  of  anv  fact  show- 
ing that  such  question  was  decidea  in  the  state 
court    Fowler  t.  Lanwon,  424 

64.  The  failure  of  the  record  to  show  that 
any  question  of  the  validity  of  a  state  statute 
under  the  CoDstitutloo  was  made  in  a  stale 
court  la  fatal  to  a  writ  of  error  from  the  Su- 
preme Court  (tf  th«  United  States,  although 
there  is  printed  In  the  record  what  purports  to 
be  sn  exiraa  from  the  ckwlng  brief  of  oounael 
IIM 


presented  to  the  state  court  dlscoaslec  tht  Fed 
eral  question,  audit  is  orally  asseriedattbebnr 
that  In  the  oral  argument  in  the  stale  oonrt 
such  question  was  presented.  t.  Bald- 

m'n,  1067 

60.  AnssslgnmentoferrorscanootbeaTalled 
of  to  import  into  a  cause  questions  which  the 
record  does  not  show  were  raised  in  the  court 
below  and  rulings  asked  tbereou  so  as  to  give 
jurisdiction  to  the  SupremeConrtef  the  United 
Slates  UDdw  the  act  of  Congreas  of  Uarch  8, 
1801,  $0.    ComMw.  Ormi,  76 

66.  An  amendment  of  the  reeoid  In  a  crim- 
Insl  case,  in  order  (o  show  the  fact  of  arralga- 
meat  and  the  pleas  of  the  defendant,  may  be 
ordered  at  a  subsequent  term,  pending  an  ap- 
peal from  a  couvicUon,  and  the  order  returned 
to  the  appellate  court.  QonMOia  jr  Borrego 
Ounninffham,  S7S 

67.  Alleged  error  in  admitting  evidence  will 
not  be  presumed  to  have  been  iojurioos  In  tbe 
absence  of  a  UIl  of  exceptions  dlsclosliw  at 
least  the  mbataooe  of  the  evidence  and  in  an 
asiignownt  of  error.  Jfiirratir  v.  Lotiitiana,  87 

T.  ExcTTioirs;  Hodb  or  Banraa  Quae- 

TIONa. 

68.  An  objection  to  heaiaay  evidence  al- 
though first  made  after  It  was  received,  when 
a  request  to  exclude  it  waa  made.  Is  aufflclent  to 
present  the  error  on  appeal,  where  the  judge 
overruled  It  because  he  deemed  the  evidence 
competent  and  not  because  it  waa  not  made  in 
time.    Lueat  v.  United  Statet,  983 

68.  Error  in  an  instnctloa  as  to  damagee 
cannot  be  considered  In  the  absence  of  any  ex- 
ception thereto.  WMiinatom  A  S,  0».  v. 
Siekey,  1101 

70;  An  exception  to  a  whole  paragraph  of  a 
charge  la  sufflcleat  where  the  subject  of  the 
paragraph  Is  the  single  one  of  the  proper  effect 
to  be  given  to  evldeooe  of  defendant's  good 
character.   Edgiagten  v.  United  Statee,  467 

71.  Want  of  evidence  to  sustain  a  verdict 
against  some  of  the  defendants  In  a  criminal 
case  may  be  oonddered  as  ground  Of  reversal 
although  DO  motion  or  request  was  made  In  tbe 
lower  court  to  fnitruct  the  Jory  to  find  for 
them.    Wibvrg  v.  United  Btalee,  S89 

73.  Fsflore  to  request  additional  taitruc- 
tions,  If  those  given  on  the  subject  are  correct, 
will  prevent  an  objefition  to  their  insufficlencj 
on  appeal.    Tetaa  A  P.  R.  Oo.  v.  Oedfi,  118 

VL  DnuasAih 

78.  The  proper  judgment  on  a  dedsloD  that 
no  Federal  qtwstlon  exists  n  writ  of  error 
from  the  Supreme  Conrt  of  the  United  Btatea 
toastatecoortlatmetrf  dlamtsaaL  Aaam  ▼. 
State,  m 

TH.  HUBXnS  AXD  DsnRMUUTHNT. 

n,  .fis  Omtrat, 

74.  The  entire  case  la  open  for  ezaminatloa 
by  the  Supreme  Conrt  of  the  United  States 
when  in  the  exercise  of  ita  supervisory  juris- 
diction it  lamea  a  writ  of  certiorari  to  bring 

16t,  UA,  16t|  IM  U.& 
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I  ttie  whole  record  of  tbe  case  after  an  opinion 
r  ibe  circuit  court  of  appeals  afflrming  a  de- 
«e  for  damages,  altbougb  this  was  tbe  second 
>peal  and  tbe  circuit  court  of  appeals  may 
ive  been  limited  to  tbe  mete  qoestioQ  of  dam- 
;es  because  on  a  prior  appeal  It  bad  decided 
le  merits  of  tbe  case  b;  reversing  a  decree  of 
Ismisaal,  and  had  remanded  the  case  for  an 
saessment  of  damages.  Panama  B.  Co.  t. 
Tapier  Sliipping  Co.  lOM 

75.  The  rule  that  a  writ  of  habeas  corpus 
aonot  t>e  used  to  perform  tbe  office  of  a  writ 
f  error  applies  not  only  to  original  writs  of 
labeaa  corpus,  but  on  appeals  in  hal>eas  oor- 
tua  proceeding*.  Qtnma  $  Bmrrtgo  v.  Oun- 
lingham^  87d 

7S.  ▲  fEeneral  flodlng  and  rendition  of  jndg- 
neut  in  favor  of  the  defendant,  without  any 
ipecial  finding  of  facts,  in  a  case  tried  by  the 
:»urt  without  a  jury,  will  permit  an  inquiry 
on  writ  of  error  only  as  to  the  sufficiency  of 
the  complaint  and  uie  rulings,  if  any  be  pre- 
aerved  by  bill  of  exceptions,  on  questions  of 
law  arisfnfc  during  tbe  trial,  but  Will  not  per- 
mit a  Mil  of  ezceptiont  to  bring  np  the  whole 
testimony  for  review.  Bt.  Louit  v.  WmUm  XT. 
TtUg.  Co.  1044 

77.  Presnmpttonsnnfavorabletoa judgment 
will  not  be  indulfied  for  the  purpose  of  revers- 
ing it,  unless  tbey  are  natural  and  probable 
and  sucb  as  ougbt  to  be  drawn  from  the  facts 
actua  ly  fountf  by  the  court  below.  Bear 
Lake  A  B.  W,At.Co.  v.  Garland,  827 

78.  There  Is  no  substantial  variance  between 
Ibe  allfgaiiona  and  proof  of  the  plaintiff,  when 
tbe  alleged  variance  was  mainly  produced  by 
proof  iutroduced  by  the  derendants,  who  are 
not  in  any  manner  injured  by  the  variance. 
Wathinfftan  A  Q.  R,  Co.  v.  Eiekey,  1101 

79.  The  interpretalion  of  a  state  statute  by 
the  supreme  court  of  the  slate,  as  to  tbe  divisi- 
bility of  provisions  some  of  which  are  uncon- 
stitutional, is  Undingoa  tbe  Supreme  Court  of 
tbe  United  States  on  writ  of  error.  HMe  v. 
MUehtU,  ,  473 

80.  The  construction  given  to  a  state  atatnte 
by  tbe  bigbest  court  of  tbe  state  must  be  ac- 
cepted by  tbe  Supreme  Court  of  tbe  United 
States  iDjudging  whether  the  statute  conforms 
to  tbe  Constitution  of  the  United  States. 
MiMouri  P.  ROf.T, SAra^cOt  Board^ Tranp- 
portatton,  489 

81.  Tbe  bankruptcy  of  tbe  plaintiff  cannot 
be  set  op  by  a  defendant  to  show  error  in  re- 
viving a  Jndftment  In  favor  of  plaintiff's  exec- 
utrix, especially  wben  tbe  assignee  In  banlt- 
ruptcy  has  ratified  tbe  action  of  tbe  executrix 
by  becoming  a  party  to  the  proceedings. 
Bnun  V.  Wt^/ant,  1^4 

83.  A  statement  in  tbe  opinion  of  tbe  court, 
Uiat  it  bu  no  reason  other  than  tbe  lapse  of 
time  and  tbe  Inaction  of  tbe  claimant  to  dis- 
credit the  wttoessea  or  suspect  a  claim  which 
was  supported  by  himself  and  one  other  wit- 
ness only,  and  which  the  court  holds  was  not 
sttffldent^  proved,  is  not  to  be  nnderatood  as 
laying  down  an  arbitrary  mle  of  evidence  as  to 
tbeoamberof  witnesses  required  in  different 
daises  of  cases,  but  amounts  only  to  saying 
that  the  proof  Is  not  satisfactoir.  Stone  v. 
VniUiStatm,  m 


b.  Of^eetiona  Waited  or  Cured  B4ou. 

88.  An  objection  to  the  jurisdiction  {we- 
sented  by  filing  a  demurrer  for  the  special  and 
single  purpose  of  raising  it  b  not  waived  by 
answering  to  the  merits  when  the  demurrer  n 
overnded.   S»  AttanOe  0^  &  Co.  fi79 

84.  One  who  voluntarily  Invokes  eqnl^  ju- 
risdiction cannot  urge  on  appeal  that  bis  com- 
plaint ahould  have  been  dtsmissed  because  of 
an  adeqnate  remedy  at  law.  Aii«i»  v.  Dodge. 

118 

85.  Improper  remarks  of  counsel  promptly 
withdrawn  when  the  court  held  Inem  im- 

S roper  wUlgenerally  be  de«ned  to  be  cured. 
tunlop  V.  United  Statee,  7M 

c  O^eeUoM  Ftnt  Baited  on  AppeiU. 

80.  A  contention  tbat  reHef  waa  Improperly 
awarded  because  no  cross-complaint  was  filed 
cannot  be  first  made  on  appeal,  when  an  an- 
swer waa  treated  In  the  court  below  as  equiva- 
lent to  a  cross-pleading.   Per^  v.  Dodge,  118 

87.  A  mere  transfer  of  the  place  of  trial  from 
one  division  of  a  district  of  tbe  United  States 
to  another  does  not  present  ground  of  error 
wben  not  challenged  at  the  time  or  objected  to 
on  tbe  trial.    Roaenorane  v.  United  Statee,  708 

88.  An  objection  tbat  tbe  Commissioner  of 
Internal  Revenue  had  the  option  to  deliver 
other  stamps,  instead  of  reAindIng  money  paid 
for  stamps  which  bad  been  destroved,  is  made 
too  late  when  made  for  the  first  time  upon  ar> 
gument  In  the  Supreme  Court  of  the  United 
States,  in  an  action  against  the  United  States 
for  tbe  value  of  tbe  stamps,  which  was  brought 
after  tbe  Uommissioner  bad  absolutely  refused 
to  reimburse  tbe  claimant  in  either  way,  on 
tbe  ground  that  their  valoe  had  been  already 
paid  to  bim  by  insurerfc  Unitei  Statee  v. 
American  Tobaeeo  Co.  1081 

d.  DeeitioM  on  Facte. 

89.  A  verdict  of  tbe  jury  rendered  on  con- 
flicting evidence  cannot  tte  reviewed  on  writ 
of  error,  when  there  waa  sufficient  evidence 
to  justify  the  concluslonB  reached  by  tbe  jury. 
Carter  v.  Buddj/,  1090 

90.  Tbe  findings  of  the  court  of  claims  in  an 
action  at  law  determine  all  mattera  of  fact  pre- 
cisely aa  the  verdict  of  a  jury.  Stone  v. 
United  Statee,  477 

01.  The  suffldeiK^  of  evidence  to  be  sub- 
nlitied  to  the  jury  cannot  be  reviewed  by  tbe 
Supreme  Court  of  the  United  States  on  writ  of 
error  to  a  state  court.   yoNe  v.  MiteheU,  473 

92.  Evidence  in  a  chancery  case  cannot  bb 
re  examined  by  tbe  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state  court, 
but  a  finding  of  facts  is  conclusive.  Bgan  t. 
Bart,  680 

98.  The  re-examination  of  facts  tried  by  a 
juiT  in  a  state  court,  when  tbe  case  is  taken  by 
wnt  of  error  to  tbe  Supreme  Court  of  the 
United  States.  Is  limited  by  tbe  7th  Amend- 
ment of  the  Fedend  Consfltution,  providing 
that  no  fact  tried  by  a  Jury  shall  be  otherwise 
re  examined  In  any  court  of  the  United  States 
than  according  to  the  roles  of  the  common 
law.   OhSeago,  A  A  <(.  Ji.  Ob.  t.  Okteago,  979 
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M.  The  aacertalonunt  bja  taryof  juiteom- 
peDsatloD  in  ui  emloeot  domaio  cue  belDK  pro- 
Tided  for  hy  the  ittte  CoiutituUoD  In  IHlDOla, 
It  cao  be  re-examined  in  the  Bupreme  Court  of 
the  United  States  on  writ  of  error  only  in  ao- 
eordance  with  the  rules  of  the  common  law 
mpectiog  facts  tried  by  a  jaiy,  although  the 
right  to  a  jury  trial  would  not  exist  in  tbe  ab- 
•eoce  of  an  ezi»«ss  oonititatVuial  pcorlaloo  on 
tbe  subject.  Id. 

96.  An  allowance  to  a  reoetverof  hotel  pro^ 
erty,  being  10  per  cent  of  the  receipts  of  the 
basinets  and  amouDtiog  to  about  $3,600,  for 
hi*  MTvioes  from  Uay  to  December,  during 
-whieta  he  tpent  ordinarily  only  his  CTeotDgt  at 
tiie  hotel  and  emplofed  ■  manager  at  $136  or 

S160  per  month  and  under  bond,  will  not  be 
isturbed  on  appeal  after  It  his  been  ap- 
prored  by  two  lower  coorts,  whm  there  Is 
testimony  by  hotel  proprietors  that  $5,000  a 
year  was  fafr  compensauon,  and  he  baa  had  no 
compensatioD  for  the  custody  and  responsibility 
of  a  large  amount  of  personal  propertv,  and 
tbe  poanion  was  attended  with  considerate 
uxiky,  and  he  retained  it  apparently  against 
hli  own  InclinaUona,  In  oom|diance  with  tbe 
wiihM  of  the  IMCI7  In  interest.  Oaktr.MoAvn, 

447 

M.  A.  finding  aa  to  tbe  amount  of  necessary 
ezpeoaes  of  caring  for  a  Tessel,  incurred 
the  owner  while  it  was  in  the  nominal  posses- 
sioo  of  the  collector  of  a  port  under  eeizure 
for  duties,  altbou^  the  amount  seems  large, 
win  not  be  disturbed  when  it  hae  been  af- 
flrmed  by  tbe  district  ootixt  and  the  oourt  of 
appeals.    Th»  Conqueror,  Wfl 

97.  Failure  of  the  owner  of  cattle  to  preTent 
them  from  being  intermingled  with  uose  of 
other  owners  wnose  cattle  are  infected  wiUi 
Texas  fever  is  not  so  clesriy  contributory  neg- 
llgence,  where  the  cattle  ranges  are  unfeoced. 
that  it  must  be  so  bdd  on  ai^ml  where  the  t  rial 
court  hM  heM  to  the  cnitrary.  Orawton  v. 
IfMA,  280 

M.  The  discretion  of  the  trial  court  in  re- 
spect to  requiring  a  bill  of  particulars  Is  not 
•ubiect  to  reriew  on  writ  of  error.  DuaJtipy. 
XJnUed  BtaUa,  799 

99.  Tbe  discretion  of  the  court  In  ordering 
■ereral  defendanta  to  be  tried  together,  if  not 
nbneed,  wlU  not  be  reviewed  00  writ  ctf  error. 
BaU  T.  UnUtA  8Mm,  800 

100.  The  exerdie  of  tbe  diietetion  of  tlie 
oourt  in  refvlng  to  reqidre  matter  which  la  al- 
leged to  be  too  obscene  to  be  spread  upon  the 
records  of  the  oourt  la  not  subject  to  roTlew  on 
writ  of  error.   DuniopT.  United  Slatet,  709 

101.  Error  in  decreeing  costs,  including  a 
Bolidtor's  fee,  when  a  circuit  oourt  of  tbe 
United  States  dismisses  a  suit  for  want  of  Jnr- 
ladlctlon,  m^  be  cooaldered  on  appeal.-^t 
least  when  tbe  appeal  la  not  taken  00  the  mat- 
ter of  colli  alone.   OMatMf  BnUk  Ctonam, 

461 

109.  The  granting  or  lefueal  of  a  request 
flzat  made  In  the  nudst  of  a  trial  for  murder 
by  the  defendant  that  be  may  aboot  off  a  gun 
in  the  pieeenoa  of  a  depu^  manhal  to  test  the 


truth  of  evidence  that  it  scattered  Aot  Is 
withia  tbe  discretion  of  tbe  court  which  will 
not  be  disturbed  on  writ  of  error.  Ball  t. 
United  Stata.  800 

105.  Allowing  a  witoesa  to  be  recalled  to 
change  statements  made  on  croes-ezaminatlon 
is  Id  the  discretion  of  the  court,  Faatt  t. 
United  Stata,  8S4 

104.  The  refusal  to  grant  a  new  trial  cannot 
be  assigned  for  error  » the  Supreme  Court  of 
tbe  United  Stotea.  AdOington  y.  tTnited  Statet, 

i79 

f.  WHat  Erron  "Wa/rratii  Btmml. 

106.  The  admission  of  a  statement  of  bal- 
ances of  an  officer's  account,  made  by  tlie 
Treasury  Departmeot,  Is  not  material  error 
when  it  la  accompanied  by  other  transcripts 
giTing  both  sides  of  tbe  account  wllb  the  items. 
Motet  T.  United  Staiea,      '  1119 

105.  Befusal  to  receive  a  deposition  which  is 
not  In  ttie  record  cannot  be  assigned  for  error, 
as  it  cannot  be  said  to  be  preJiulieiBL  WhU. 
nan  T.  A«.  1145;  Woadf.  Fbct,  1148 

107.  The  fact  that  a  dellnqueot  list  used  as 

Srima  facie  erldenoe  in  proceedings  to  collect 
elinquent  taxes  under  Ariz.  Rev.  Stat.  1887. 
3W4  et  teg.,  was  a  printed  copy  of  tbe  list 
published,  and  not  the  original  list  filed  with 
the  county  treasurer.  Is  not  ground  for  revttsal 
where  tbe  objection  thereto,  under  g  3688.  was 
that  the  list  **l8  not  a  copy  of  the  original." 
but  did  not  point  out  wherein  it  was  incorrect, 
and  no  objection  to  its  admiaaion  in  evidence 
was  made  00  the  ground  that  tbe  original  bad 
not  been  first  offered,  or  that  the  published 
list  was  different  from  tbe  origlnaL  Maiih  t. 
Ariaona,  567 

108.  Tberulethattheadrntfldonofimproper 
evidence  on  a  trial  by  the  court  without  a  jury 
will  not  require  a  rerasal  unlees  It  appears 
that  mch  evidence  was  relied  upon  is  not 
changed  by  tbe  New  Mexico  act  of  1889,  etap. 
1,  g  C  providing  that  a  cause  tried  without  a 
jury  shall  be  reviewed  in  the  same  manner 
and  to  the  same  extent  as  if  Ubad  been  trled^ 
jui^.    Oroysm  t.  ZyneA,  880 

109.  Variances  will  not  be  held  material  on 
tbe  ground  that  they  were  mtsleadiog.  where 
no  quMtion  as  to  them  wai  raised  at  tbe  trial 
court  or  faiths  court  to  whldi  ^ipealwasflnt 
taken. 

lia  A  convictliM  will  be  rerened  for  im- 
proper consolidation  of  indictments  with  others 
for  different  transactions,  although  it  is  not 
shown  that  defendants  were  thereby  prejudiced 
or  embarrassed  In  their  defense,  where  It  can- 
not be  said  that  they  mj  not  have  been  em- 
barrassed and  pnjodiced,  or  that  tbe  attentioB 
of  tbe  jury  may  not  have  been  distracted  to 
their  Injuiy  in  pissing  upon  the  distinct  and 
independeat  transactioBi.  MoElrufr.  Unittd 
Sta£t,  885 
XnatiraetioM. 

ill.  Instructions  that  the  Jury  may  allow 
interest  are  not  ground  for  revernl  it  tiuy  did 
not  allow  it.   Bid^  t.  Lttfagette,  386 

118.  The  opinion  of  the  court  ezpreaeed  to 
the  Jury  that  a  question  of  fact  la  free  from 
reasoaable  doubt  la  not  ground  of  reversal  It 
168. 184.  16ft,  Ue  U.  8. 
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He  expressly  telb  them  that  It  b  a  question  for 
their  determtoatioD  alone.  W&arg  t.  United 
StaUa,  289 
118.  An  Instruetioii  that  erldenoe  to  over- 
oome  a  presninptioD  of  origliial  Intent  arising 
from  certain  ucta  muat  be  sufficient  to  satisfy 
the  jury  "beyood  a  reasonable  doubt"  is  not 
prejudicial,  where  the  whole  instruction  fully 
aod  clearly  states  tbat  the  presumption  of  in- 
noceace  remains  with  the  defendant  until  the 
jury  are  satisfied  beyond  a  zeasooable  doubt 
thftt  he  Is  guilty  ana  had  a  criminal  Intent. 
Apnem  t.  United  States,  684 

114.  A  JadffmenC  of  death  must  be  reversed 
If  the  coDvlctioD  by  a  jur^  was  made  under  a 
tibmige  of  the  court  which  In  some  of  its 
features  was  erroneous  in  law  beOause  not  full 
enough  on  the  subject  discussed,  even  though 
in  other  parts  of  the  charge  a  more  full  and 
correct  statement  of  the  law  was  given.  SlilU 
T.  United  States,  584 

US.  Refusal  by  the  trial  court  to  give  an 
losCruction  presented  after  Uie  charge  was 
finished,  wltnont  showing  that  the  matter  had 
not  already  been  fnlly  and  satisfactorily  ex- 
plained to  ue  Jury,  wiU  not  warrant  a  reversal. 
Nelson  V.  Flint,  1003 

116.  Befusal  of  the  court  to  permit  one  of 
the  jurors  who  have  banded  in  a  sealed  ver- 
dict to  change  his  vote  is  not  ground  of  re- 
versal, if  OD  the  evidence  the  court  could  have 
peremptorily  Instructed  the  return  of  such  a 
TcrditK.  W.  B.  Qrimee  Dry  Qoode  O9.  v.  Mat- 
eolm,  BM 

YUL  JUDaMElIT  AHD  ItB  EFFECT. 

117.  Entry  of  the  proper  judgment  below 
will  be  directed  on  reversing  a  decision  in  a 
ease  heard  upon  astipulation  waiving  a  jury 
and  upon  an  agreed  statement  of  facts.  Meyer 
T.  lUaarOe,  IM 

116.  The  Invalfdity  of  a  remittitur  of  a  por- 
tion of  damages  which  were  clearly  excessive 
win  make  It  necessary  to  remand  for  a  new 
trial  on  reversing  a  judgment  rendered  for  the 
reduced  sum.  Southern  P.  Co.  v.  Tomlin- 
em,  103 

110.  The  defendant  in  an  action  for  causing 
the  deaUi  of  a  person  has  the  right  to  object  10 
a  judgment  apportioning  the  damages,  not  aa 
lawfully  divided  by  the  jury,  but  aa  aolaw- 
fnlly  fixed  liy  the  plaintiff  of  record  by  filing 
a  remittitur  reducing  to  nominal  damages  the 
sums  awarded  by  the  jury  to  some  of  the  other 
persons  uititled,  thereby  leaving  the  defend- 
ant open  to  the  danger  of  mnother  suit  these 
personi.  Id. 

ISO.  Ten  per  cent  damages  are  awarded  on 
aa  afflimance  vhen  the  errors  alle^  are 
frlnlons  and  the  vrlt  of  error  was  sued  out 
for  delay.   JTcIwn  t.  Flint,  1008 

131.  Questions  of  the  novelty  and  infringe- 
ment of  a  patent  decided  in  reversing  on  the 
merits  a  decree  which  dismlxsed  the  bltl  cannot 
he  construed  again  by  the  lower  court  but  must 
be  deemed  to  have  been  finally  settled.  Re 
Fetts.  994 

Itt.  The  merits  of  the  case,  having  been 
am  determined  by  the  circuit  court  of  wpeali 
ta  leverring  an  Intertocatoiy  decree  of  ue  cir- 


cuit court  granting  an  Injunction  In  a  patent 
case,  and  remanding  it  with  instructions  to  dis- 
miss the  bill,  are  not  open  to  recoosideratioa  at 
a  later  stage  of  the  same  case,  either  in  tbat 
court  or  In  the  court  below.  £mit/t  t,  Vvkan 
Iron  Works,  810 
See  also  infra,  JX. 

IX.  RiCHBilBIKO. 

128.  A  petition  for  rehearing  on  account  of 
newly  discovered  evidence  after  the  merits  of 
the  case  have  been  decided  on  appeal  bv  the 
Supreme  Court  of  the  United  States  cannot  be 
granted,  without  leave  ot  that  courts  the 
circuit  court.   Be  Fbtts,  f04 

APPEARANCE.  Bee  AonoM  ob  Suit,  10; 
Afpeal  asd  Ebbob,  88. 

ARKT. 

1.  An  officer  of  the  army  suspended  from 
duty  is  not  entitled  to  emoluments  or  allow- 
ances.    Swaim  v.  United  States,  828 

2.  A  lieutenant  in  the  navy  Is  entitled  to  pay 
for  sea  service  while  on  board  a  vessel  of  the 
United  States  anchored  at  and  tied  to  a  wharf 
in  Kew  York  harbor,  on  which  a  nautical 
school  is  maintained  in  which  he  acta  as  an  In- 
structor, when  the  vessel  is  furnished  by  the 
Secretary  of  the  Navy  who  assigns  the  lieuten- 
ant to  such  dn^  and  he  receives  no  orders  ex- 
cept from  the  commander  of  the  vessel,  al- 
though the  service  Is  called  by  the  Secretary 
"employment  00  sbbre  duty"  and  the  lieuten- 
ant receives  pav  also  as  instructor  from  the 
state  of  New  York.  United  States  v.  Bar- 
nette,  875 

ASSAULT.  See  Trul,  81. 

ASSESSMENTS.  See  Pubuo  Impbovb- 

HBNT8. 

ASSIGNMENT  FOR  CREDITORS. 

See  Inboltknot. 

ASSUMPSIT. 

A  railroad  compaoy  which  procures  or  ac- 
quiesces In  the  withdrawal  of  a  receivership 
and  the  discharge  of  the  receiver  and  the  can- 
celation of  bis  bond,  and  accepts  the  restora- 
tion of  Its  road  largely  enhanced  in  value  by 
betterments,  may  t«  sued  in  assumpsit  on  *» 
claim  which  was  valid  against  the  receiver,  but 
not  satisfied  by  him  or  by  the  court  which  dis 
charged  him,  at  least  when  It  does  not  claim 
that  tbe  amount  of  the  betterments  was  les< 
than  tbe  demand  sued  on.  Tuas  ^P,  B.  Co 
V.  Manton,  58ii 

ATTORNEY'S  FEES.  Sea  CoHBTiTr 
TiONAL  Law,  20. 

BAIL  AND  RECOONIZANCa  See 
Afpbu.  ahd  BaaoB,  11. 


BANKRUPTCT.  See  Apfbal  mxd  Eb- 

BOB,  81. 
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Bit  tin  Amth  iin>  Enun,  IB, 
•6-8B;  OnOK;  Oourti,  M.  19:  EatomL, 
4;  Xnsno^  SB,  41;  lMMn.TUOT,  1,  S; 
FUADiHA,  7;  Tazbb,  9^ 

1,  A  gaaxwiutj  of  tbe  Myment  of  th«  prln- 
dpil  uo  tnlerest  of  twndi  whicb  ue  worth- 
leM  or  Of  smtU  nlue,  made  by  tbe  president 
<d  a  DAlloDil  bank  to  obufn  credit  for  their 
face  Ttlue,  without  oooMOt  or  aatfaoritr  of 
■ny  meetioff  of  tbe  dlrecton  or  stock  bolden, 
doei  Dot  relieve  bim  from  UsMHty  for  an  Id- 
tent  to  Injure  tbe  baok  by  taUu  a  wnmgful 
adnoiaie  of  the  credit,  iltboon  be  wai  at 
tbe  time  aolnnt  and  Inteodea  to  make  bit 
foaraiity  good.   Agnevr.  tTnitei  SUttt,  AS4 

8.  OMug  tbe  comptroller  of  tbe  eurreacT 
power  to  appoiot  a  receiver  of  a  natlooal  bank 
or  to  make  a  ratable  call  upon  the  itockboldera 
does  not  vest  blm  with  Jadldal  power  In  Ttola- 
tloD  of  the  Oonstltutioo.   Btuhndt  r.  Ldand, 

B98 

8.  A  receiver  of  an  lowlvent  bank  has  no 
greater  rights  than  tbe  bank  in  a  fund  affaiost 
which  the  bank  bad  given  a  check  wblcb  con- 
atitated  ao  equitable  transfer  or  appropriation 
of  the  fand.  Flmrek  ^net  Nat.  Bank  r. 
Tardlfy.  8SS 

4.  A  mere  pledgee  of  shares  of  stock  tn  a 
national  bank  is  not  aubject  to  liability  as  a 
shareholder  uoder  U.  8.  Rev.  SUt.  g  SISI. 
where  bis  name  appear*  as  "pledgee"  both  on 
the  certificates  of  stock  and  the  books  of  the 
bank,  and  there  does  not  sppear  to  have  been 
any  foteot  of  tbe  real  owner  of  the  ibares  to 
escape  icaponsiMlity.   Puuhi-w^  StaU  Loan  A 

6.  lo  determining  who  is  liable  as  the  owner 
of  shares  of  stock  in  s  national  bank,  the  courts 
will  look  at  the  relallons  of  tbe  parties  as  they 
actually  are,  or  as  by  reason  of  tbeir  conduct 
tbcy  most  be  assumed  to  be  for  tbe  protecttoo 
of  creditors;  and  tbe  objetd  of  tbe  statute  is 
not  to  be  defeated  by  ttie  mere  forms  of  trans- 
actions  between  shareholders  and  their  cred- 
itors. Jd. 

6.  A  lease  by  a  national  banking  awiocfatloD 
after  It  has  made  and  Sled  lis  articles  of  sssocia- 
tlon  and  orKSDlzntioo  certificate  with  tbe  comp- 
troller of  Iba  currency,  but  before  it  has  re- 
ceived from  him  a  certificate  antborizing  It  to 
do  business,  msde  for  a  term  of  five  yenrs,  de- 
terminable at  tbe  end  of  any  year  by  either 

Enrty.  of  anoflSce  to  be  occupied  for  banking 
usiness,  is  wltbin  tbe  prohibition  of  U.  a. 
Rev.  Stat,  g  0180.  which  prohibits  the  trans- 
acMon  of  any  busioesn  "except  such  as  Is  in- 
cidental and  necessarily  preliminary  to  its  or- 
gaoization,"  until  authorized  by  the  comptrol- 
ler to  commence  basiness.  McOarmiat  v. 
Market  Hat.  Bank,  817 

7.  An  entry  Of  overdrafts  under  tbe  heading 
"Loans  and  discousts."  In  a  report  as  to  the 
condition  of  a  Qntional  baok,  when  they  were 
made  by  depositors  who  had  permission  to 
make  tbera  under  arrangeoienta  with  the  proper 
maoafnrs  of  the  bank  (or  credit,  docs  not  con- 
stitute a  hlse  cntrv  under  U.  8.  Rev.  Stat. 
§  0909.    Onmav,  United  Stata,  732 

BENEVOIXNT  SOCSBTISa  Bee  la- 
1198 


BIIA8  AHD  HOTBS.    Bn  ^  Kfi- 

DBHCB.  8S. 

An  implied  warrant  of  identity  of  tbe  thing 
sold,  wblcb  arises  at  common  law  on  tbe  sale 
ot  goods  and  chattels,  applies  on  the  sale  of 
oommerdal  paper  without  indorsement  or 
without  exness  assnmptioD  ot  UabDity  oa  tha 
paperttieU.  JAgwT.  aiduHb,  199 


BOHA   nDB  PURCHASBBS. 
POBUo  LAjma.  91. 


Bee 


BONDS.   Bee  also  Adioraltt,   9;  Bvi- 
DEiicB.  11;  Z^ans,  6.  9;  Pjuscipal  axd 

SOBBIT. 

1.  Tbe  implied  warranty  of  the  existence  (rf 
the  thing  sold,  on  the  sale  of  a  credit  or  Incor- 

rreal  right,  created  lij  La.  Civ.  Code. 
2646.  anplieaona  sale  of  bonds  nMotiable  ta 
form,  aod  includes  a  warranty  that  they  are  ex- 
isting obligations.  Meger  v.  Bidutrdi,  199 
9.  Ao  implied  warranty  of  tbe  validity  of 
state  bonds  as  existing  obligations  arises  on  a 
sale  of  such  bonds  having  the  eenuine  rigoa- 
lures  of  state  officers  and  tbe  snl  of  tbe  sut* 
thereon,  and  appearing  on  their  face  to  be 
valid,  and  which  are  believed  by  both  partiea 
to  the  sale  to  be  valid,  but  which  have  been 
stricken  with  nullity  by  the  Constitution  of  the 
state.  M. 

8.  Vendees  canoot  enforce  a  bond  given  t* 
secure  tbe  execution  and  deHveiy  of  a  deed 
witbin  a  cenaip  time,  if  they  Inve  failed  to 
make  a  payment  within  the  time  agreed,  where 
the  obligatory  part  of  the  bond  expressly  pro- 
vides that  they  shall  comply  with  their  part  of 
tbe  coDtracL  Coughran  v.  BSgthw,  449 
4.  A  bond  by  an  officer  may  be  valid,  al- 
though no  statute  directs  itsdelivery,  when  its 
coosideraUon  or  ite  condition  is  not  in  viola- 
tion of  law,  and  It  does  not  run  counter  to  any 
statute  and  is  not  malum  prtA^Uum  or  wtalum 
inm.  Momr.  OniUdStatM,  U19 
0.  Ao  official  bond  is  voluntary  in  the  sense 
that  it  is  not  illegally  extorted,  although  tbe 
officer  is  reluctant  to  give  It  and  only  does  so 
upon  the  demand  of  bis  superior,  who  baa  a 
right  to  demand  the  bond  as  a  condition  of 
peimittlDg  tbe  officer  to  remain  lo  bis  posiUoo. 

Id. 

6.  The  absence  of  any  law  creating  such  a 
position  as  that  of  "property  and  dubiiraiog 
officer  of  tbe  signal  service.  D.  B.  A."  or  of  any 
law  or  army  regulation  defining  all  tbe  duties 
of  such  officer,  will  not  prevent  bis  bond  from 
being  a  valid  security  for  tbe  honest  dlscbam 
of  b&  duties.  M. 

7.  Ad  order  of  the  War  Department  that  an 
army  officer  assigned  to  duty  in  the  signal  serv- 
ice as  property  aod  disbursing  officer  should 
give  a  bood  la  within  tbe  power  of  the  Secre- 
tarv  of  War  to  make,  although  there  la  no  pro- 
vision of  statute  requiring  IL  Id, 

8.  The  fact  that  larger  sums  were  disbursed 
\jj  an  officer  than  was  anticipated  forms  no  de- 
fense to  an  action  on  his  bond  conditioned  for 
his  honest  disbuiaement  of  tbe  public  mooejSw 

16t,  164, 16&.  IM  r.  S. 
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BOUHDABIES. 

3..  The  Ixniiiduj  Hm  between  the  statee  of 
Indiana  and  Kentucky  b  eetaMtehed  and  de- 
dflued  to  be  a*  delloeated  and  aet  forth  in  the 
report  of  the  commisslooers  and  the  map  ac- 
aoropaDTing  and  referred  to  in  said  report,  and 
the  commiulon  coodnued  for  the  purpose  of 
permaoentlj  markiog  said  line  with  directions 
to  report  to  the  court  without  prejudice  to 
further  proceedtnge,  for  the  determination  of 
Bach  part  of  the  line  as  may  not  have  been  Be^ 
tied  by  this  decree.  Indiarta  v.  KaUuekjf,  350 

S.  An  Older  cetablishloi;  lioundary  between 
XfllMoari  and  lowkwlUi  allowance  for  expenses 
ot  nmarUng.  Mimwri  t.  Imbo,  056 

BOUHT7. 

1.  A  moral  and  honorable  claim  upon  the 
public  treasury,  which  Congress  bad  the  con- 
Btitational  right  to  recognize  and  pay,  arose  in 
Sweror  of  persons  who  proceeded  to  manufac- 
ture augar  or  make  [reparations  therefor  In 
reliance  upon  the  act  of  Congress  of  1880  pro- 
widlng  bounties  for  inch  manufacture,  even  if 
they  may  have  been  engaged  In  the  budness 
l>efore  that  act  was  passed.  Unitea  Statet  t. 
£0atlg  0».  815 

2.  The  ninr  bounty  aet  of  Ooogress  of 
Harch  S,  iwi,  approprlatiog  money  to  pay 
bounties  to  persons  who  bad  been  prevented 
by  the  repeal  of  the  act  of  1890  from  obtaining 
bounties  for  the  production  of  sugar  before 
the  act  was  repealed,  or  for  sugar  manufac- 
tured during  the  year  endintr  June  80,  1895, 
after  filing  notice  of  application  for  license  and 
bond  under  the  act  of  1890,— is  not  unconstitu- 
tional, even  if  the  act  oi  IJSItO  should  be  held 
unconstitutional.  Id. 

BOYCOTT.  Bee  CoHTEifPT. 

BRIDGES.  See  also  Railkoads,  1;  Taxbb, 
13,  18,  31. 

Tbe  power  of  a  state  court  to  order  the 
removal  or  modification  of  a  bridge  by  quo 
warranto  proceedings,  on  the  ground  that  it  is 
a  public  nuisance  impeding  tbe  navigation  of  a 
river  which  is  wholly  witbio  the  state,  Is  not 
tabn  away  by  ibe  act  of  Coagress  of  1890  re- 
quiring the  approval  of  the  Setsetary  of  War 
as  a  condition  of  tbe  erection  of  a  bridge  over 
navigable  water.  Lake  SAof§  A  M,a,R.  Co. 
T.  (mo,  Eumphrey,  747 


BROKER.  See  Seaboh. 
BURIAL  GROUND. 

BRTT,  B. 


Bee  Sbax*  Pbop- 


CANAIfc   See  Lrana,  8,  fi. 

CARRIERS.  See  also  Acnon  ob  Suit,  1; 
Appeal  ahd  Error,  6;  Coicmbbck.  4-8; 

ConSPIBACT,  6;  CONSTITDTIOMAL  LaW, 

18;  EviDBHOB,  4.  7,  66;  Injosction,  6. 

A  notice  on  the  back  of  a  steamship  con- 
tract ticket,  which  la  not  referred  to  in  terms 
or  by  reference  on  tbe  face  of  the  ticket,  al- 
though there  la  conspicuously  printed  thereon 
the  wnda  "See  back,**  is  not  a  part  of  the 


contract  so  as  to  make  tbe  conditions  of  the 
notice,  whether  In  respect  to  tbe  amount  of 
liability  for  baggage  or  otherwise,  binding  on 
a  passenger  whose  attention  Is  not  called  to  tbu 
notice.    Th$  Mitotic,  1080 

OABBS  OBRTIFIED. 

1.  A  writ  of  certiorari  to  the  circuit  court  of 
appeals  pending  action  by  that  court  may  be 
Issued  by  the  Supreme  Court  of  the  United 
States  under  the  judiciary  act  ot  March  8, 1691, 
%  6,  if  tbe  court  Is  of  opinion  that  the  circum- 
stances justify  tbe  allowance  of  tbe  writ,  al- 
though It  is  a  poyrtx  not  ordinarily  to  be  ex- 
ercised.   Vnittd  StatM  r.  The  Three  Friends, 

897 

8.  An  application  for  a  certiorari  to  review 
a  decree  of  the  United  States  circuit  court  of 
appeals  entered  after  the  adjoumment  of  the 
supreme  court  for  the  term  u  made  with  rea- 
sonable promploess  if  during  tbe  next  term  of 
the  court  and  within  a  year  after  the  original 
decree.    ITie  Conqueror,  987 

8.  The  fact  that  the  mandate  of  tbe  circuit 
court  of  appeals  to  tbe  district  court  affirming 
tiie  decree  of  that  court  bag  gone  down  dues 
not  preclude  a  writ  of  certiorari  from  the  su- 
preme court  to  review  the  deddon  of  tbe  dr- 
Cttlt  court  of  appeals.  Id. 

A  Tbe  power  of  tbe  Supreme  Court  of  tbe 
United  States  to  require  a  case  to  be  certified 
by  tbe  circuit  court  of  appeals  under  the  act 
of  March  8,  1891,  Is  not  aifected  by  tbe  condi- 
tion of  ibe  case  as  it  exists  in  the  latter  court, 
but  muy  be  exercised  before  or  after  any  de- 
cision by  that  court,  and  irrespective  of  any 
ruling  or  determination  therein.  For^th  v. 
Hammond,  1099 

6.  Tbe  supreme  court  will  sparingly  exer- 
dse  the  power  to  require  a  case  to  be  certified 
by  tbe  drcuit  court  of  appeals,  and  will  exer- 
cise it  only  when  tbedrcuinstances  of  the  case 
show  that  the  importance  of  the  question  in- 
volved, tbe  necessity  of  avoiding  coofiict  be- 
tween two  or  more  courts  of  appeal,  or  between 
courts  of  appeal  and  tbe  courts  of  a  state,  or 
some  matter  affectiog  the  Interest  of  the  nation 
in  its  internal  or  external  relations,  demands 
sud)  exercise.  Id. 

6.  The  unfortunate  possibiHlles  of  conflict 
and  collisIoD  which  might  arise  from  adverse 
decisioosof  tbe  supreme  conn  of  a  state  and  a 
Federal  circuit  court  of  appeals  rcspectiug  the 
validity  of  the  annexation  of  territory  to  a  city, 
-when  tbe  decision  of  the  circuit  court  of  ap- 
peals would  except  from  the  territorial  limits 
of  tbe  city  a  tract  within  its  exterior  bound- 
aries, constitute  suffldent  reason  for  requiring 
the  latter  court  to  certify  tbe  case  to  the  su- 
preme court  at  the  earliest  possible  moment, 
although  no  final  decree  has  been  eniered 
therein.  M. 

7.  The  discretionary  power  of  Issuing  a  writ 
of  certiorari  will  act  be  exercised  by  the  Su- 
preme Court  of  the  United  Stales  to  review  a 
decision  of  tbe  circuit  court  of  appeals  In  dis- 
missing an  appeal  from  the  drcuit  court,  where 
the  only  difference  that  could  result  would  be 
an  affirmance,  instead  of  a  dismissal,  and  would 
not  affect  tbe  essential  rights  of  the  parties. 
Smith  V.  Vulean  Iron  Worki,  810 
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8.  The  right  to  cerlfflcates  of  division  of 
opiDion  ID  criminal  cases  ooder  U.  S.  Rev. 
Stnt.  661,  687,  is  taken  away  by  tbe  act  of 
Marcb  8,  1891,  which  Impliedly  repeals  those 
sections  and  furnishes  the  exclusire  rule  in  re- 
spect of  appellate  Jurisdiction  on  appeal,  writ 
of  error,  or  certificate.  OnitedStatar.  Bider, 

101 

9.  Certificates  of  dlvtelon  of  oidnloo  in  crim- 
inal cases,  whether  made  at  the  request  of  the 
United  Stales  or  of  the  scaised,  are  not  allow- 
able since  the  act  of  March  8,  1891,  by  which 
the  provisions  of  U.  8.  Rev.  Stat.  g§  &1.  697. 
In  rtUlion  to  such  certificates  are  repealed. 
United  StaUM  T.  Beteeeker,  HQ 

CEMETERY.  See  Bbal  ^iopbrtt.  5. 

CERTIFICATE  OF  DIVISION.  See 

Casbb  CERTinSD,  8,  9. 

CERTIFICATES. 

Certificates  by  accounting  officers  of  tbe 
Treasury  that  an  officer  is  not  indebted  to  tbe 
United  Stales,  which  are  g^ven  to  enable  bim 
to  obtain  payment  of  salary,  are  not  con- 
clusive againsttbe  government  OD  subsequently 
discovering  that  he  has  obtained  such  settle- 
ment by  fwged  vouchers.  Mom  t.  United 
IHtata,  1110 

CERTIORARI. 

For  certiorari  to  require  case  to  be  certified 
under  tbe  Act  of  Congrees  of  1801,  see  Cases 
Certified. 

See  also  Appsai,  abd  Ebbob,  8,  74. 

Certiorari  may  be  issued  1^  tbe  Supreme 
Court  of  the  United  States  to  review  Judg- 
ments in  contempt  nroceedings  which  are  ren- 
dered in  excess  of  Jurisdiction,  If  there  fs  no 
other  adequate  lemedy.   Ex  parte  Chetuiood, 

782 

CHECK. 

1.  A  check  drawn  generally  will  be  treated 
as  an  order  for  payment  out  of  a  specific  des- 
ignated fund,  where  it  is  clear  that  it  was  tbe 
intention  and  agreement  of  the  parties  to  tbe 
traosactioo  that  it  should  be  paid  ont  of  that 
mrticnlar  fund.  FourQi  Striet  Nat.  Bank  t. 
Tardky,  865 

3.  A  fund  to  the  credit  of  an  embarrassed 
bank  in  a  bank  of  another  city,  though  consist- 
ing in  part  of  collection  Items  not  ^et  turned  Into 
cash,  is  transferred  and  appropriated  pro  ianto 
by  a  check  against  this  fund  given  to  obtain, 
as  a  matter  of  accomniodatioQ  from  a  third 
bnok,  a  quantity  of  gold  clearing-house  certifi- 
cates which  it  needs  to  meet  its  debtor  lut]- 
ance  at  tbe  clearing  house,  where  It  is  clear 
that  tbe  certificates  were  furnished  on  the  faith 
of  this  check  and  representations  made  as  to 
tbe  fund  on  which  it  was  drawn.  Id. 

CHEKIST.  See  Contbact  Labob. 

CHINESE.  See  AUBKS,  1. 

CIRCUIT   COURT   OF  APPEALS. 

See  Apfkai.  abd  Ebbob,  IL  a. 
1200 


CIRCUIT  COURTS.  Bee  A>nu  tarn 

Erbob,  IL  a. 

CITIZENS.   See  Claimb,  1. 

CrVIXi  RIGHTS.  See  CosnmmoKiL 
Law.  25,  86;  Rkimtai.  of  Catodw  t. 


CLAIMS.  See  also  Appkai.  aitd  Skkok.  4, 
88,  00;  Ibtbbest,  4;  Ihtkxbax.  Bsv- 
bhub;  PAYBBTfl*  1;   PuBUO  Nflnr. 

Watbbs,  9. 

1.  A  corporation  of  a  state  is  &  "eftbea 
the  United  States"  within  the  meuing  of  thi 
act  of  Congress  of  March  8, 1881.  pnmdiig 
for  the  adjudication  of  dBimsof  dtiienaof  tfcs 
United  States  for  property  takeo  or  deittoyd 
by  Indians.  Unit^  StaUa  JKwflwiUBi. 
Exp.  8.  AT.  Co.  m 

2.  A  war  claim  cannot  he  devested  d  tte 
character  so  as  to  give  jurisdiclioo  to  Ibrcovt 
of  claims,  by  anything  done  or  omitted  to  bt 
done  by  any  officer  or  departniait  of  tbe  jdv- 
emmenL  Vnitid  Statu  v.  IFsiuAaftr  4  / 1 
Oo.  Mi 

8.  The  certlflcation  of  %  war  dftim  bjr  li 
executive  department  to  tbe  coatt  of  dMi 
under  U.  8.  Rev.  SUt  §  1063,  caoDol  gin  ik 
court  Jurisdiction.  SL 

4.  Theseizureandappropriatkmof  ftraihoid 
and  its  appurtenances  dunng  tbe  wmr  by  aA 
tary  authorities  of  the  United  Stale^  witbotf 
re^rd  to  tbe  assent  of  tbe  owner  and  witbotf 
any  understandtDg  that  compensatkm  vmh 
be  made,  is  to  be  r^arded  as  an  ac&  of  w. 
and  a  claim  of  the  owner  iot  the  procradi  of 
tbe  property  appropriated  most  be  deeaed  t 
"war  claim  within  the  oieaniDg  of  tbe  ael  if 
Congress  of  1887  excluding  war  <daiB»  troa 
the  ^irfodictlon  of  the  court  of  claims.  U. 

6.  Judgment  for  Indian  depredations  BH^kt 
rendered  against  tbe  United  States  sle>^ 
where  the  tribe  of  Indians  to  which  tbe  depR- 
datora  belonged  cannot  lie  identtfled.  aliboii^ 
Yxj  tbe  act  of  March  S,  1801,  §  8,  the  eovrtii 
required  to  determine,  if  poMlbJe,  tbe  tr*» 
which  committed  tbe  wrong  and  reader  Jidc 
ment  "against  the  United  States  and  a^a« 
the  tribes  of  Indians  committing  tbe  wtoaf 
when  such  can  be  identified. "  GmiUdSm 
V.  Qorham, 

6.  U.  S.  Rev.  Stat  §  M88.  relating  to  hkt 
depositions  to  obtain  a  payment  of  apfirovalaf 
any  claim  against  the  United  Statea.  is  »ol  i» 
pealed  by  §  4746.  relating  to  tbeoffenaeorpK 
curing  any  false  or  fraudulent  affidavit  » 
speciinga  pension  claim.   Bigim^ttm  TmM 

7.  TransporUtion  of  postoffloe  faMpecun 
without  pay  for  a  series  of  yeais,  oa  tbdr  ^ 
duction  of  commissions deelartag  tbelriigUti 
free  travel,  and  without  any  demand  for  em 
pensaiioo  or  any  protest  against  carryl^AM 
free.  Is  a  waiver  of  aoj  iij^t  snbssooMHrti 
demand  payment  therefor.  Cbilral  A  A  ^ 
T.  United  atatm,  ■ 

&  AllfiBteQaotlBBOtsofteatniitaasriir 
resenutive  of  remaindermen  tbat  bis  puwtsw 
from  the  United  Slates  at  pobUc  aoclisa  if 
land  that  had  been  sold  for  direct  taassaidsi 
16S.  tC4  Itt.  1««  V.& 
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«lie  act  of  February,  6,  1863,  will  coDstitate  a 
redemption  or  repurcbase  on  tbe  part  of  the  re- 
maiDdermen.    UnUed  Statat  t.  &UioU,  474 

9.  One  who  was  a  moitgage  creditor  at  the 
time  of  tbe  sale  of  property  to  enforce  the  di- 
x-ect  tax  assessed  by  tbe  United  States  under 
tlie  act  of  Congress  of  18Q1  is  not  the  legal 
owner  who  it  entitled  under  the  act  of  Con- 

of  1881  to  xeimtmrseineiit.   Ofewr  t. 
€Tnit«d  Statu,  440 

10.  A  cUlm  for  moneyi  rec^ved  hr  the 
United  Btates  from  the  sale  of  lands  bid  id  for 
taxes  under  tbe  direct  tax  act  of  Cooeress  of 
1801  cadDdt  be  a&serted  under  the  last  clause  of 
S  4  of  tbe  act  of  1891,  when  the  claimants 
liBTe  already  obtained  judgment  under  tbe  Ist 
dense  of  that  section  nir  the  amount  appro- 
priated ai  the  Talue  of  the  lands.  MeKee  t. 

United  Slatet^  487 

11.  Tbe  exception  of  persons  beyond  seas 
And  those  under  other  disabilities,  from  the  six 
years'  limitation  of  actions  on  claims  against 
the  United  States,  made  by  tbe  proviso  of  U. 
B.  Rot.  Stat,  g  1061),  is  not  repealed  by  tbe  act 
of  March  8, 1887,  known  as  the  Tucker  act, 
bat  S  1  of  tbe  latter  act  should  be  Interpreted 
as  if  that  proviso  weie  added  to  tt.  united 
Statu  T.  Qreathmue,  1180 

•  18.  A  consnl-Eeneral  of  tbe  UnlteS  States,  so 
long  as  be  remdns  abroad,  is  within  tbe  ex- 
ception of  "persons  beyond  tbe  Beas"  from  tbe 
limitation  as  to  prosecuting  claims  against  tbe 
United  Statei.  Id. 

CLEARIirO  HOUSE.  BeeOHKE^a. 

OIiEBK.  See  also  Ofpiobbs. 

1.  Fees  Fecei?ed  from  private  parties  in  dvll 
acUottS  and  from  the  territorr  on  account  of 
territorial  business  by  a  clerk  of  the  district 
court  in  the  lerritoty  of  Utah  are  wiibio  tbe 
fees  aod  emoluraeats  of  his  office  for  which  he 
is  oblifced  to  make  returns  to  the  United  States. 
United  Statu  t.  McMOan.  805 

8,  Bums  received  for  declarations  of  inten- 
tion and  for  naturalizations  of  aliens,  by  a 
clerk  of  tbe  district  court  of  the  territory  of 
Utah,  are  not  included  in  tbe  fees  and  emolu- 
ments of  his  office  for  wbicb  be  is  obliged  to 
make  returns  to  the  United  States.  Id. 

8.  The  subsequent  withdrawal  of  a  plea 
wbicb  constituted  the  issue  does  not  take  away 
the  right  of  a  clerk  to  tbe  docket  fee  of  $8,  if 
testimony  is  given,  or  of  $2  otherwise,  provided 
by  U.  S.  Rev.  Stat  %  828,  la  a  cause  where 
issue  is  Johied.     Unittd  SteOu  t.  Kurtz,  846 

4.  Causes  "dismissed  or  discoDtinued,"  for 
wbicb  a  clerk  is  entitled  to  91  each  under  U. 
S.  Rev.  StaL  @  828,  ^  8,  do  not  include  a  case 
discontinued  upon  tbe  entry  of  nd  proa,  after 
issue  was  Joined  therein,  but  In  such  case  the 
clerk  is  entitled  to  the  larger  docket  fee  on  the 
joinder  of  Issue;  and  tbib  right  Is  not  lost  by 
subsequent  discontiDuance.  la. 

6.  The  entire  record  of  a  case  is  to  be  taken 
ss  one  instrument  in  computing  the  folios  for 
which  a  clerk  is  entitled  to  charge  under  U.  S. 
Bev.  Stat.  §  828;  and  each  document,  Judg- 
ment, order,  and  direction  of  the  court  cannot 
be  treated  as  a  separate  instrument  in  count- , 
lag  ths  folios,  M I 


6.  A  folio  cbsrge  for  making  a  record  of  the 
names  of  jurors  with  their  residences,  ss  drawn 
the  Jury  commissioner,  cao  be  claimed  by 
a  clerk  when  he  is  required  to  make  and  post 
or  file  such  list  by  order  or  practice  of  the 
court,  and  do  other  mode  of  compensate  him 
is  provided.  Id. 

t.  A  clerk  is  entitled  to  fees  for  entering  an 
order  of  court  directing  him  as  to  the  disposi- 
tion of  money  received  for  flues,  and  for  filing 
certificates  of  deposits  for  fines,  although  he 
has  also  a  commission  of  1  per  cent  for  receiv- 
ing, keeping,  and  disbursing  tbe  money, 

COLLECTOR.  Bee  Dorm,  & 

COLLISIOH.  Bee  DaiueBS,  6;  SHtFrma, 

6-18. 

COLONY.  See  NsirntALTiT,  1. 

COLOR  OF  TITLE.  Bee  Avnnn  Pos- 
asBSiOK.  8. 

COMMERCE.    Bee  also  iHJUHonoir,  4; 
Taxes.  18-81. 

1.  The  police  laws  of  a  state,  to  which  in- 
toxicating liquors  imported  from  another  state 
are  made  subject  by  tbe  set  of  Congress 
of  August  8,  1890,  do  not  include  the  Sooth 
Carolina  dispensary  law  of  January  3,  lg95, 
which  dlscrimiDBtes  against  liquors  which 
are  imported'  from  other  states,  while  H 
recognizes  such  liquors  as  a  commodity  which 
may  lawful^  be  diealt  In  under  the  regulations 
prescribed.   Seott  v.  DonaSd,  688 

a.  A  diflcriminatloo  agalntt  Intoxicating 
liquors  imported  from  otber  slates  renders  tbe 
South  Carolina  law  of  January  3,  1895,  an  un- 
constitutional hindrance  to  interstate  com- 
merce, and  an  unjust  preference  of  the  prod- 
ucts of  the  enacting  state  as  against  similar 
products  of  the  other  states.  Id. 

8.  An  express  company  may  be  subject  to  a 
state  license  tax  on  its  local  business,  Mthough 
It  Is  at  tbe  same  time  engaged  In  Interstate  or 
fordgn  commerce  which  u  exempt  from  the 
statute.    OAorm  v.  Florida,  086 

4.  Cars  employed  in  Interstate  commerce  are 
not  exempt,  in  the  absence  of  natlraal  legisla- 
tion covering  the  subject,  from  tbe  operation 
of  state  laws  forbidding  under  penalties  the 
beating  of  passenger  cars  in  Uiat  state  by  stoves 
or  furnaces  kept  Taaide  the  cars  at  suspended 
therefrom.  JRw  York,  N.  B.A  B,  B.  Oo.  v.  Nw 
York,  m 

5.  State  laws  fw  the  security  of  pusengers 
traveling  wltblo  their  respective  limits  from 
one  state  to  another  on  cars  propelled  by  steam 
are  not  In  anv  degree  interfered  with  by  the 
provision  of  U.  8.  Bev.  Stat.  %  6&S8,  as  to  the 
right  of  railroads  operated  by  steam  to  carry 
on  business  from  one  stale  to  another  and 
connect  with  otber  roads.  Id. 

6.  A  state  statute  requiring  an  loterstate 
train  carrying  passengers  and  United  States 
mall  to  turn  aside  from  the  direct  interstate 
route,  and  run  to  a  station  8i  miles  away  and 
back  again,  because  that  Is  the  countv  seat.  Is 
an  unconsUtutional  Interference  with  interstate 
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f!oniiierce  and  wllh  tba  tnanorUtloB  of  tbe 
mftUs.   IUinot$  0.  R  Co.  r.  \iU<Hoia,  BitUer, 

107 

T.  A  nitroad  train  ruDnlnr  betweeo  two 
point!  witbiD  tb«  sune  slate,  altbouffli  carryiDg 
paneamn  who  are  to  be  timnaferKd  to  aootber 
Indo  of  the  aame  company  whicb  will  carry 
Uiem  to  UMtber  atate,  Ii  not  exempt  from  a 
■late  law  nquMof  U  to  atop  at  coaaty  aeata, 
on  tbe  grotud  tut  Uila  conatitutei  an  Inter- 
ference with  tBtmtali  oonnane.  Oladaan  y. 
Mintumtm,  lOM 

8.  A  state  statato  making  U  unlawftil  to  run 
any  frelgbt  train  on  Bonday  la  not  an  anconatl- 
tatlonal  regalation  ctf  Interstate  commerce  as 
applied  to  an  Interstate  train  in  tbe  same  way 
tbat  it  applies  to  domestic  trains,  in  the  absence 
of  any  coogiesaloDal  InlalatloB  upon  tbe 
aabjoct.   ffinnii^Un  t.  CSwys*.  IM 

OOHHUBIOVBR.  8e>  afao  AimoM  cm 
Bm*,  8;  Btzwkb,  M. 

A  oommlasloaer  appointed  by  a  dlitriet 
court  baving  drcalt  court  powers  if  continued 
by  tbe  ciretdt  court  afterwards  esUblisbed  in 
tbe  district  Is  an  ofllcer  4*  faclo.trea  if  not 
ezpreai^ reappointed.   Starri.  URited Statu, 
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COMMITTUB.  See  CoaaBsa^  1. 

COHPBOKI8B.  Bee  alao  Death. 

A  document  wblrti  a  goardlaa  fffocurea 
all  her  daughters  except  one  who  is  an  in- 
fant to  sign,  stating  tbe  amonnt  of  indebted- 
ness from  ber  as  guardlaa  to  them,  aiibougb 
not  signed  by  herself,  may  constitute  an 
acknowledgment  of  Indebtedness  on  ber  part 
to  each  of  tbe  chUdnm.  incloding  the  infant. 
(Tfomr  T.  FMSH,  780 

OOHPTROLLBK.  BeaBASU^lL 

OOHPTBOLLB&  OF  OUBRBHOY. 

Bee  XnoracB,  0. 

CONFLICT  OF  LAWS. 

1.  The  law  of  a  itete  In  wbicb  land  Is  situ- 
ated governs  its  descent,  alienation,  and  trans- 
fer, and  the  efEeet  and  constructloa  of  wills 
and  other  coaniyaiioei.  J)»  Vaughn  r.  Suteh- 
inton,  887 

8.  The  law  of  the  place  where  a  covenant 
was  made  between  rendenta  governs  tbe  limita- 
tloD  of  an  action  brought  thou  to  enforce  the 
coveoant,  although  the  covenant  was  to  be 
performed  elsewhere.    WUiard  v.  Wood,  581 

CONGRESS.  Bee  also  Bouimia,  S;  C<nr- 

BTITUTIOHAL  LA.W,  1;  BeAROS. 

1.  The  failure  of  the  preamble  and  resolu- 
tbns  of  tbe  Benate  of  tbe  United  SUtes 
appointlDe  a  committee  to  Investigate  charges 
of  coTruption  on  the  part  of  senatora.  to  specify 
that  tbe  proceedloga  are  taken  for  tbe  purpose 
of  cenauia  or  expulsion  If  certain  facts  are 
disclosed,  does  not  defeat  the  Jurladictlon  of 
the  committee  M  ioTestigatloo.  Bt  CKapmaa, 

1154 

S.  The  raovliion  that  a  refoial  to  answer 
"any  quesUtm  pertinent  to  the  question  under  I 
1208 


inquiry*  shall  be  a  misdemeanor  does  not  ren 
der  U.  B.  Rev.  Btat.  %  102,  fstally  defectiva 
because  too  broad  and  nallmlied  In  its  eztent; 
but  tbe  word  "any"  will  bedeemed  to  refer  to 
matters  within  tbe  Jurisdiction  of  the  Honaea 
of  CongreM  and  questioas  pertinent  thereto.  IS. 

8,  A  question  of  the  constitutionality  ttf 
U.  a  Rev.  Btat  %  108.  excluding  tbe  claim 
of  privily  by  a  witness  testi^log  befora 
either  House  of  Congress  or  any  committea 
of  either  House  cannot  be  raised  by  a  wltocai 
who  claimed  no  privilMe,  but  refused  to  answer 
in  violation  of  g  10^  as  those  sections  are 
not  ao  inseparably  oramected  that  ft  108  might 
not  have  basB  anaekd  without  tha  othai;  ML 


OOHSPOIACT.  SeaalioAonaoBSaR, 

1;  CUETHUT. 

1.  Competing  and  noooonnectlng  raihoada 
are  not  anthorlzed  by  the  commerce  act  to 
make  an  asreement  of  maintenance  of  mlaa 
and  the  curbing  of  oompelitloo.  OmUtdOtrntm 
V.  Trana-MUtouri  FMffht  Am.  1007 

5.  A  contract  between  competing  laHniada 
relating  to  traffic  rales  lot  the  tnDspoitatfao  off 
articles  of  commerce  between  the  states,  the 
direct  effect  of  which  is  to  produce  a  restraint 
of  trade  or  eommeroe,  la  within  the  provision 
of  the  act  of  Congress  of  July  8, 1800,  declar- 
ing that  avoy  omtiaet,  otmUnation  In  tha 
form  of  trust  ot  oiherwlae,  or  consi^raQy.  In 
restraint  of  trade  or  commerce  among  the  sev- 
eral states  or  with  foreign  nations,  is  illegal.  A 

8.  The  words  "unlawful  restraiois  and 
mtmopolles,"  in  the  title  of  Uie  act  of  Congress 
of  July  8, 1800,  do  not  show  that  the  purpose  of 
the  act  was  to  Include  only  oontracta  whldi 
were  unlawful  at  common  law.  and  do  not 
restrict  the  language  of  the  body  of  tbe  act 
declaring  whatoontraetaAall  be  unlawful.  SL 

4.  All  comUnatioos  in  resttafnt  of  trade  or 
cmnmeree  are  prohibited  br  the  act  of  Congreae 
of  July  8, 1800,  whether  they  are  in  the  form  oi 
tniata  or  in  any  other  form  whatever.  Id. 

6.  Tbe  term  "contract  In  restraint  of  trade," 
as  used  in  the  act  of  coogress  of  July  9,  18W, 
does  not  refer  only  to  oontracta  whIcb  were 
Invalid  at  common  law.  but  Includes  every  con- 
tract In  restratot  of  trade,  even  if  the  restraint 
la  reasonable  and  valid.  iS. 

H.  An  agreement  between  railroad  compan- 
iea  "for  tbe  purpose  of  mutual  protection  bj 
establishing  and  maintaining  reasonable  rate^ 
rules,  and  regulations  on  all  freight  traffic, 
both  (hrengh  and  local,"  la  by  lut  necessary  ef- 
fect an  agreement  to  restrain  trade  or  com- 
merce wiuiin  tbe  meaning  of  the  act  of  Con- 
grew  of  July  8,  1800,  no  matter  what  tbe  in- 
tent was  on  tha  part  of  those  who  signed  it 

£L 

CONSTITUTIONAL   LAW.   See  alao 

A1.IBKS;  Appeal  ahd  Erbob,  08;  Banks, 
8;  BouHTiBS,  3;  CcnrtRAors.  8-14;  Ooosra, 
4;  Food,  8;  Stath;  Tolls,  8;  Trial.  0, 88. 

I.  A  delegation  of  the  power  of  a  house  of 
CoDgreaa  to  punish  for  contempt  Is  not  In- 
volved in  U.  S.  Rev.  Stat.  S  104.  providing 
for  iodletment  of  the  person  guilty  of  contempt 
\^  Ejgrand  juiy  of  the  District  of  ColumbtaL 

US.  164.  lO.  IM  U.  S. 
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t.  LeelilatlTe  power  li  not  delefrated  by  en- 
acUoK  condliioDR  upon  tbe  performaoce  of 
^hico  an  irrigation  district  shall  be  regarded 
m»  organized  wllhla  boandaries  fixed  by  ft  board 
of  supervisors  after  a  hearing  and  a  vot«  of 
«lec:toTs  therein  In  favor  of  tM  Inoorpoiation. 
WaSkTook  hrrig.  Ditt.  v.  Avdiqr,  809 

Da*  prooMB  of  Imw. ' 

8.  Tbe  finding  of  an  Indictment  hj  a  grand 

SiTj  of  less  than  thirteen  does  not  violate  tbe 
ae  procesi  danae  of  tbe  GaniUlaticHi.  Talton 
Mai/e$,  198 

4.  The  dismissal  of  ■  writ  of  error  taken  by 
the  accused  from  a  conviction,  because  be  luu 
escaped  and  li  a  fuglUve  from  loattce,  is  not  a 
denial  of  due  process  of  law  witbln  the  mean- 
ing of  tbe  Federal  OonstitutloiL  Atten  t.  Owr- 
gia,  049 
A  state  law  conferring  judicial  powers  on 
Juiy  fXMnmlssloners  in  selecting  jurors  does 
BOt  for  that  reason  conflict  wlih  the  14tb 
Amendment  to  the  Fedwal  OcmatttntioD. 
Jfttrray  t.  Louiiiana,  87 

6h  Adjudging  a  prosecutor  to  be  liable  for 
tbe  costs  and  subject  to  imprisonment  In  de- 
fault of  thdr  payment,  when  tbe  luiy  finds 
ttiat  he  Instituted  the  prosecution  witbout  prob- 
able cause  and  from  malicious  moiires,  does 
not  deprive  him  of  liberty  or  property  without 
Ave  process  of  law,  if  he  is  not  denied  tbe  right 
to  be  heard  at  the  trial  before  the  Jury  upon 
•very  question  which  is  to  be  determined  by 
their  verdict.   Leto$  v.  JTansos.  TO 

7.  A  person  Is  not  deprived  of  property 
without  due  proceta  law  by  a  statute  mak- 
ing anyone  nable  for  all  damages  done  to  a 
highway  on  a  hillside  In  driving  s  herd  of  ani- 
mals over  It,  where  tbe  liability  must  be  ascer- 
tained by  Judicial  proceedings,  and  tbe  statute 
dearly  specifies  tbe  cuodltion  under  which  a 
preaumptioo  of  neglect  arises.   Jona  v.  Brim, 

677 

8.  A  statute  reducing  tbe  tolls  that  may  be 
cbaiged  by  a  turnpike  company,  so  far  as  to 
prevent  it  from  keeping  Its  road  In  proper  re- 
pdr  and  earning  any  dividends  whatever  for 
stockholders,  when  the  tolls  previously  charged 
are  not  unjust,— Is  UDCoostitutiooal  as  a  depri- 
vation of  promrty  witbout  due  process  of  law. 
Otmngton  4     Twrnp.  Road  Oo.  v.  Bandford, 

m 

9.  Tbe  right  of  a  dtlzen  of  a  state  to  send  a 
notification  by  mall  to  an  Insurance  company 
In  another  state,  which  la  not  authorized  to  do 
business  in  tbe  state  where  he  resides,  in  order 
that  Insurance  previously  provided  for  by  a 
valid  contract  made  and  to  be  performed  out- 
side the  state  might  attach  to  the  property 
specified  in  a  shipment  mentioned  in  tbe  no- 
tice, although  tbe  property  was  then  within  the 
•late,  cannot  be  probibiied  by  a  state  statute, 
since  that  right  to  included  In  the  "liberty"  of 
the  citizen  which  is  protected  against  depriva- 
tion witbout  due  process  of  law.  AUg^/«r  v. 
LouiiiaTM,  889 

10.  Tbe  privilege  of  pursuing  an  ordinary 
calling  or  trade,  and  of  acquiring,  holding,  and 
wiling  property,  embraces  the  right  to  make 
•11  proper  contracts  In  relation  tbereta  Id. 

11.  Otnporatioos  are  penons  within  the 


meaning  of  the  oonsUtuUonal  {wovlslon  Uu- 
bidding  the  deprivation  of  property  wltbont 
due  process  of  law,  as  well  as  a  denial  of  the 
egual  protection  of  tbe  laws.  OovinaUm  Jt  L. 
Tump.  Boad  Oo.  v.  SaniffMi,  (MO;  OvfT.  0.  <ft 
&F,B.Oo,  T.  EUU,  m 

19.  A  railroad  company  to  not  deprived  of 
property  without  due  process  of  law  by  a 
statute  making  such  companies  liable  for  all 
fires  caused  and  cofflmuoicated  from  locomo- 
tivea.  BL  lauit  ^  8.  F.  S,  <k.  w.  Mathevst, 

611 

18L  A  reasonable  ezerctoe  of  the  police  power 
of  tbe  state  requiring  railroad  trains  to  stop  at 
all  stations  at  county  seats  does  not  take  tbe 
property  of  the  railroad  company  without  due 
process  of  law.    Qladton  v.  Minnaaota,  1064 

14.  A  railroad  to  not  deprived  of  property 
witbout  due  process  of  law  by  a  statute  prohib- 
iting the  beating  of  passenger  cars  on  other 
than  mixed  trains  by  stoves  or  furnaces  indde 
of  or  anapended  from  the  can,  except  for  tem- 
porary use  In  ease  of  accident  or  other  eroer- 
ncy.  iKM  7«nfc,.K  A        &  Gs:  T.Jfsw 


In  taUnff  or  ummIbc  propor^. 

15.  The  taking  by  a  state  of  tbe  private  pR^' 
eriy  of  one  person  or  corporation  witbout  the 
owner's  consent,  for  tbe  private  use  of  another, 
is  not  due  process  of  law  and  to  a  violation  of 
the  l4tb  Article  of  Amendment  of  the  Consti- 
tution of  tbe  United  States.  Mittouri  P.  B. 
Co.  V.  Nebratka,  Board  <tf  TraruporiaUffn,  4ti9 

16.  A  judgment  of  a  stale  courL  even  If  it 
be  autborued  by  itatute,  wfaereny  private- 
property  to  taken  tor  the  state  or  under  1U  di- 
rection for  public  use  whfaout  compensation 
made  or  secured  to  the  owner,  to  wanting  In 
the  due  process  of  law  required  by  the  T4tb 
Amendment  of  tbe  United  states  Constitution. 
Chicago,  B.  A  Q.  B.  Co.  v.  Chicago,  979 

17.  The  prohibition  of  the  14tb  Amendment 
of  the  Federal  Constitution  umlnst  taking 
property  without  due  process  of  law  refers  to 
all  instrumentalities  of  a  state,  and  to  therefore 
violated  whenever  any  person,  by  virtue  of 
public  position  under  a  state  government,  de- 
prives another  of  any  right  protected  by  that 
Amendment  against  deprivation  bj  the  state. 

Id. 

18.  Due  process  of  law  in  condemnation  pro- 
ceedings does  not  require  that  the  assessment 
of  damages  shall  be  made  by  a  jury.  Long 
lOand  Wat&r  Supply  Q>.  v.  Brooklyn,  1160 

19.  There  la  oo  denial  of  due  process  of  law 
in  making  tbe  findings  of  fact  by  tbe  triers  of 
fact,  whether  commissioners  or  a  Jury,  in  a 
condemnation  case  final  as  to  such  facts,  and 
leaving  open  to  the  courts  simply  tbe  Inquiry 
as  to  whether  there  was  any  erroneous  basis 
adopted  In  tbelr  appraisal,  or  other  errors  in 
their  proceedings.  Id. 

20.  A  landowner  has  the  right  to  be  heard 
upon  tbe  question  of  beneflla  to  bis  property 
before  It  can  be  taken  into  an  Irrigation  dis- 
trict to  be  assessed  for  beDeflts,  unless  the  legis- 
lature itself  decides  tbe  question  of  benefits. 
Falibrook  Irrig.  Diit.  v.  Bra^,  869 

91.  An  owner  to  not  deprived  of  property 
without  due  proceai  of  law  by  taxes,  assess- 

im 
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ments,  iervltndes,  or  other  burdetu  imposed 
by  state  autburity  upon  hts  property  for  the 
public  me.  irfaetber  it  be  of  a  whole  itate  or  of 
some  more  limited  portion  of  the  community, 
if  the  state  laws  provide  for  a  mode  of  cod- 
finning  or  coDtestiog  the  charge  in  the  ordi- 
nary courts  of  Jostice,  with  notice  appropriate 
to  tbe  nature  of  the  case.  M. 

22.  Tbe  adoption  of  an  ad  ralorem  method 
of  assessiDg  the  lands  in  an  irrigation  district 
for  tbe  expense  of  tbe  improrement  Is  not  a 
taking  of  the  property  withont  due  pzooeas  of 
l»w.  Id. 

23.  Equal  protection  of  the  laws  Is  not  de< 
nM  to  any  persoo  by  a  statute  which  is  ap- 
plicable to  all  persona  under  like  drcumstaoces, 
and  does  not  subject  the  indiTidual  to  an  arbi- 
trary exercise  of  power.  Lorn  r.  Xhnnu,  78 

84.  The  mere  fault  of  daastflcatlon  b  Dot 
sufBcieot  to  relieve  «  statute  from  tbe  reach  of 
the  eqaallty  clause  of  the  14th  Amendment  of 
the  Federal  Constitution,  but  the  classMcatlon 
must  be  based  upon  some  reasonable  ground, 
some  difference  which  bears  a  Just  and  proper 
relation  to  the  attempted  classification,  and  la 
nnt  a  mere  arbttrarr  selecdon.  Gtttf,  0.  A  8. 
'  F.B.OO.  T.  Btlit,  m 

36.  Tbe  oonstltntloQal  prartstoii  against 
slavery  and  iovolnntafy  servltade  Is  not  vio- 
lated by  a  state  statute  requiring  aei»nte  ae- 
commodations  for  white  and  colored  persons 
on  railroads.   PUttyy,  ^gumm,  256 

86.  A  state  itatnta  providing  for  separate 
railway  carriages  for  the  white  and  colored 
races,  and  the  assignment  of  passengers  to  the 
coaches  according  to  their  race  by  conductors, 
dues  not  deprive  a  colored  penoo  of  any  rights 
under  the  Uth  Amendmoit  to  the  Federal 
CODStltutlOD.  Id. 

87.  A  statute  which  makes  any  person  who 
drives  a  herd  of  horsra,  a^ses.  cattle,  sheep, 
goats,  or  swine  over  a  public  bigbway  con- 
structed OD  a  hillside,  liable  for  tdl  damn^es 
done  by  such  anfmali  in  destroying  tbe  banks 
or  rolliog  rocks  into  or  upon  such  highway, 
does  not  deny  the  equal  protection  of  tbe  laws, 
■ince  it  applies  to  all  persons  under  suhstan- 
tially  like  cfrcamatances,  and  la  not  an  arbi- 
trary exercise  of  power.  Jcne$  v.  Brim.  677 

28.  A  turnpike  company  Is  not  deprived  of 
the  equal  protection  of  the  laws  merely  be- 
cause it  is  not  allowed  to  charge  sa  high  rates 
as  are  allowed  to  other  companies  differently 
located,  but  it  can  only  demand  the  right  to 
receive  such  compeosatioa  as  will  be  just  both 
to  itself  and  to  the  public  under  all  the  circum- 
itancea  of  the  case.  Qmit^/tan  db  L.  Tump. 
Road  Co.  r.  Bandford,  600 

29.  A  statute  imposing  tbe  penalfy  of  an  at- 
torney's fee  upon  railroaa  corporations  in  case 
of  failure  to  pay  certain  debts,  without  apply- 
ing to  iudlvlauals  or  other  corporations,  denies 
to  railroad  companies  tbe  equal  protection  of 
the  laws.   Ou^^  O.  A  8.      B.  <h.  t.  EUit, 

666 

80.  The  equal  protection  of  the  law  Is  not 
denied  to  railroad  companies  by  a  statute  mak- 
ing them  liable  without  regard  to  negligence 
for  tires  set  by  engines  LouU 
C«.  V.  M<U&t»$,  611 
1204 


81,  As  express  company  la  Dot  deoled  Om 
equal  protection  of  (be  laws  by  classifying  ft 
with  railroad  and  telegraph  companies  as  sub- 
ject to  the  unit  rule  of  taxation,  which  esti- 
mates the  value  of  the  whole  plant,  tboogb 
situated  io  different  states,  as  an  entirety,  vat 
the  purpose  of  determiniDg  the  value  of  tbe 
property  io  oDe  slate.  Adamt  Bat.  Oo.  v. 
Ohio  State  Auditor,  688;  Amtriean  &p.  Or. 
Indiana,  TOT 

88.  Apenaltyof  60peroeDtforDODMyawDt 
of  taxes  by  telegraph,  telephone,  paUcs  car, 
sleeping  car,  drawing-room  car.  dining  car,  ex- 
press, fast  freight,  joint-stock  aasodationa. 
companies,  etc.,  doing  business  In  the  state, 
which  is  Imposed  by  Ind.  act  March  6, 1888,  is 
not  unconstitutional  as  a  denial  to  auch  com- 
panies of  the  equal  protectloD  of  Uis  law  or  ss 
an  arbitrary  classification.  WetUm  V.  ZUm. 
Cto.  T.  InmanOf  7SS 

88.  The  exclusion  of  railroads  leas  than  60 

miles  in  length  from  the  operation  of  a  stats 
law  prohibiting  slovea  or  furnaces  inside  of  or 
suspended  from  carson  other  than  mixed  tratos 
does  not  deny  to  other  railroads  the  equalpro- 
tection  of  the  laws.  Hew  Tork,  S,B.  da.  B, 
Co.  V.  Noa  Tork,  8SS 

81  A  railroad  company  is  not  denied  tbs 
equal  protection  of  the  laws  awarding  It 
merelv  nominal  compensation  for  the  laying 
out  of  a  street  across  its  road,  while  indlvlduu 
property  owners  are  given  the  value  of  tbdr 
Isad  which  la  taken.  Ckieato,  Ad^ROf. 
T.  (^ieagOf  879 
PoUee  power. 

86.  A  state  statute  providing  that  no  dog 
sfaall  be  entitled  to  tbe  protection  of  the  law 
unless  placed  upon  tbe  assessment  rolls,  and 
that  no  recovery  for  its  value  can  be  had  for 
more  than  the  amount  fixed  by  the  owner  fn 
tlie  last  assessment.  Is  a  constitutional  exerdas 
of  the  police  power.  SgntOl  w.  ifsw  Orteatu  4l 

a&oL  um 

CONSUL.  See  Oladu,  llL 

CONTEMPT.   Bee  also  Cbrttorabi;  Coh- 
snrOTiOHAL  Law,  1:  Cbimikai.  Law,  8l 

An  sonouncement  that  he  quits  tbeservlo^ 
made  by  a  locomotive  engineer  when  ordered 
to  take  Into  bis  train  a  car  which  bis  brother- 
hood bad  boycotted,  will  not  relieve  him  tnm 
liability  for  contempt  of  an  Injunction  against 
refusing  to  receive  such  can,  whea  he  mads 
the  announcement  merely  ustrick  snd  devles 
to  avoid  obeying  theorder  of  tbe  conrt»  andas 
soon  as  he  was  Instructed  by  tbe  brotherhood, 
after  he  bad  held  the  train  for  a  few  boon, 
continued  with  his  train  to  its  destination,  and 
said  nothing  mors  about  qiiittlQ(,  A  patU 
Lenwn,  1110 

CONTINUANCB. 

Postponement  of  a  sentence  from  a  special 
term  at  which  a  verdict  of  guilty  wasrenoered. 
to  a  regular  term  about  two  weeks  later,  wbldk 
is  made  at  the  request  of  the  defendant,  who 
moves  for  a  Dew  trial  and  In  arrest  of  judg- 
ment, does  not  destroy  the  JurlsdlcdoB,  Oon- 
aate$  $  Bomgo  t.  CumiiagMm,  VA 
let,       UB,  IM  U.  & 
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GONTRAOT  X.&BOB. 

A  chemist  employed  on  %  aagar  plantation 
tn  XiOUisiana  belongs  to  a  "recofcnlzed  profes- 
sion" within  the  exemption  made  by  the  pro- 
^so  of  the  contract  labor  act  of  March  8, 1801. 
United  Statea  v.  Lam,  Ul 

CONTRACTS.  See  also  Atnui.  abs  Eb- 
KOB»  89-41,  47.  48;  Combpiraot.  1-6; 

OOKBTITUnONAL    luLlT,    10;  CORPOIU- 

TioHB.  4-6;  Ehibbht  DouAor,  8:  Ebtop- 
FBI.,3;  PuBuo  hAXi»,  88;  IUilboaim,  S; 
Tazbb,  84,25. 

1.  A  otntiBOt  to  imt  down  Iron  lafls  ud 
maintain  a  switch  for  the  benefit  of  a  tnmber- 
mao  so  long  as  he  needs  it  is  not  within  tbe 
clause  of  tbe  statute  of  frauds  as  to  agreements 
not  to  be  performed  within  one  year.  Warner 
T.  Texa*  dP.R  Go.  49ff 

2.  A  grant  of  an  easement  tn  real  estate 
within  the  Texas  statute  of  frauds  as  to  convey- 
ancea  of  any  estate  of  Inheritance  or  freehold 
for  a  term  of  more  than  one  year,  or  contract 
for  the  sale  of  real  estate,  bot  omitting  the 
words  of  the  English  slatate  as  to  uocertnia 
teteresta  or  "  any  interest"  in  lands,  is  not 
made  by  a  contract  to  maintain  a  switch  for 
the  benefit  of  a  lumberman  ao  long  as  he  mar 
need  IL  Ja. 

8.  Tbe  continued  operation  of  a  street  rail- 
road may  be  a  sufficient  consideration  for  the 
extension  of  Its  franchise:  OititB.  Oh  t.  Cit- 
suns'  Street  IL  Oo.  1114 

4.  One  of  the  coteoants  of  a  canal  who  re- 
plies to  a  letter  proposing  to  make  necessary 
repairs  at  joint  expense,  by  agreeing  that  an 
arrangement  of  that  sort  is  desirable,  saying 
that  It  will  direct  Its  engineer  to  co-operate 
with  an  agent  of  the  co-owner  in  examining 
and  Kportiag  what  repairs  are  oecesBary,  but 
•aggesting  that  tbey  should  be  limited  for  the 
present  to  those  required  for  preservatioo  of 
the  proper^,  may  be  held  IlaUe  for  one  half 
the  expense  of  necessary  repairs  made  by  the 
co^wner  during  several  years,  when  it  has  re- 
ceived bills  therefor  from  time  to  time  without 
any  expression  of  dissent  or  disavowal  of  an 
agreement  between  them,  or  refosat  to  co-op- 
ersie,  and  Its  engineer  has  acted  with  the  agent 
itftheotberparty  in  examining  and  reporting 
asto  needed  repairs,  although  during  this  time 
It  has  not  been  making  use  of  the  canaL  Old 
J<rrdanMi»,  dbM.Ck.f,  BoeiiU  Aaonymt  Det 
MitM,  487 

PnbUe  policy. 

5.  Tbe  right  of  a  railroad  company  to  charge 
reasonable  rates  does  not  Include  tbe  right  to 
enter  into  a  combioatioo  with  competing  roads 
to  malDtain  rates.  UniUd  Statei  t.  SYana- 
MUmri  Freight  Am.  1007 

6.  The  public  policy  the  gOTemmeot  Is 
to  be  found  In  its  stalates,  and  when  they  have 
not  directly  apoken,  then  In  the  decisions  of 
tlu  courts  and  the  constant  practice  of  thegoT- 
ernmeDt  officials;  but  when  tbe  law-making 
power  speaks  on  a  particular  subject  over 
which  It  baa  constitutional  power  to  legislate, 
public  policy  In  such  a  ease  Is  what  tbe  statute 
enacts.  Id. 

1.  A  oontiact  or  omnblnation  made  in  Tiola- 


tlon  of  a  law  is  void,  whatever  may  have  been 
theretofore  decided  by  tbe  courts  to  have  been 
the  public  policy  of  the  country  on  the  sub- 
ject.  U. 
Impmirlns  oblimtion. 

8.  A  statute  making  a  raiload  company  lia- 
ble for  damages  caused  by  fire  from  locomo- 
tives does  not  impair  tbe  obligation  of  a  con- 
tract in  its  charter  which  merely  authorizes  tbe 
use  of  steam  or  of  animal  power  or  mechan- 
ical power  in  operating  the  nmd.  £(.  Loui»  A 
8.  F.  B.Go.r  Mathem,  611 

9.  A  state  statute  which  authorizes  the  re- 
demption of  property  sold  upon  foreclosure  of 
a  mortgage  where  no  ris^t  of  redemption  pre- 
viously existed,  or  which  extends  tbe  period  of 
redemption  beyond  Uie  time  formerly  allowed, 
cannot  constitutionally  apply  to  a  sale  under  a 
mortgage  executed  before  its  passage.  Barnitz 
V.  Beverly,  98 

10.  A  state  statute  declaring  that  real  estate 
sold  on  foreclosure  of  a  moitgaee  shall  not 
again  be  liable  for  sale  for  any  balance  due 
upon  the  judKment  or  decree  under  which  it 
was  sold  impairs  tbe  obligation  of  the  contract 
of  a  pre  existing  mortgage.  Id. 

11.  A  state  statute  seeking  to  aubetitute  on 
tbe  forecloiture  of  pre-existing  mortgagee  a 
right  to  sell  the  premises  subject  to  an  estate 
or  right  of  possession  In  the  debtor  or  his 
alienees  for  eighteen  months. in  placeof  the  right 
to  sell  them  free  from  redemption,  is  an  im- 
pairment of  ibe  obligation  of  the  contract.  Id. 

12.  Judicial  decisions  or  acts  of  tribunals  or 
officers  under  statutes  which  were  in  forre  at 
the  time  a  contract  was  made  are  not  witbin 
the  coDStiiutiooal  prohibition  against  state 
laws  impairing  tbe  obligation  of  the  contract. 
Eai^ord  v.  Davie*,  167 

18.  A  provision  In  a  bank  charter  for  the 
Increase  of  capital  stock  without  prescribing 
any  limitation,  by  Issuing  stock  to  a  depositor 
at  his  option  when  his  deposit  amounts  to  $50 
or  more,  while  such  stock  is  made  exempt 
from  taxation  by  the  charter,  does  not  consti- 
tute a  contract  which  Is  impaired  by  a  new  state 
Constitution  which  renders  all  shares  subse- 
quently Issued  subject  to  taxation.  Bank  of 
VommireA  T.  Tmneaaee,  MemjAit,  211 

14.  A  contract  Is  created  by  the  acceptance 
on  the  part  of  holders  of  claims  against  a  levee 
board  of  tbe  proposition  made  by  Miss,  act 
Feb.  18,  1867,  for  tbe  liquidation  of  tbe  liabil- 
ities Incurred  for  levee  purposes  by  the  issue 
of  bonds  and  assessments  on  tbe  lands  bene- 
fited; and  therefore  the  rights  acquired  under 
ibat  statute  cannot  be  Impaired  by  subsequent 
leigislation.  Ford  v.  Delta  d     Land  Co.  690 

CORPORATIONS.  Bee  also  Baztes,  4-6; 
CZ.AIMB,  1;  CoNSTrrDTiONAL  Law,  9, 11; 
Contracts,  18;  EaTOPFEL,S;  Etisbncb, 
8;  Railroads,  1-8l 

1.  A  contract  with  a  state  relating  to  the  ex- 
ercise of  franchises,  if  susceptible  oi  two  mean- 
ings, tbe  one  restricting  and  the  other  extend- 
ing the  powers  of  a  corporation,  should  be 
construed  in  tbe  way  wbicli  works  tbe  least 
harm  to  the  state.  Omi^fton  A  L.  TVmp. 
Boai  Co.  T.  Ban^ord,  560 
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1  The  GoUectlDK  of  tolls  In  conform- 
ttf  witti  reduced  ntca  ixed  )rr  a  Btatule  doca 
BOt  abov  an  anent  br  a  turnpike  company  to 
ttw  eierdw  I7  the  tegtalatnte  at  wUl  of  the 
powtf  to  amend  or  repeal  Iti  charter.  JdL 

8.  A  grant  to  each  of  two  new  corporattoni, 
of  "the  powen,  rights,  and  cai  ncltin"  which 
bad  been  granted  to  a  corporatloa  which  they 
lucceed,  and  the  property  of  which  U  diridea 
between  them,  doea  not  ooofra  on  the  new 
cMBpanlea  the  aemptkn  which  bdonnd  to 
Uie  original  onnpany  from  l^;ldatloo  chang* 
log  the  mtea  oi  toll  which  It  might  charge  to 
ai  to  prevent  the  company  from  earning  ea 
much  ai  14  per  enit  on  Iti  capital  stock.  lA 

4.  A  penoa  dealing  with  a  corporation 
which  la  formed  uoda  general  lawi  the  re- 
cording or  tMug  in  a  public  office  of  the  re- 
quired artlclea  of  aNodation  and  oertttlcate  la 
bound  to  take  nodee  of  the  docnmenti  recorded 
or  filed,  upoa  whteb.  aa  aoUunlzed  and  con- 
trolled ny  the  general  lawi.  depend  the  exlat- 
«Boe  of  ttM  oorpQiatlon,  the  extent  of  lu  eor- 
pocate  powariL  ud  lia  capad^  to  act  as  a  cca- 
nomkm.  MtCkrmUk  t.  JTonM  Hat.  Bank, 

817 

A.  A  eoutract  between  rallroada,  extending 
beyond  the  time  when  the  charter  of  one  com- 
pany will  expire  by  Ita  terms,  is  not  for  that 
leason  luTalld,  when  It  Is  drawn  carefully  In 
view  of  that  fact,  binding  the  parties  10  take 
such  steps  as  may  be  necessary  to  continue  It 
In  force.  Union  P.  B.  Gb.  r,  Chicago^  B.Ld 
P.R.ao,  269 

6.  Batiflcatlon  of  a  contract  of  a  corporation 
Irr  a  board  of  directors  appears  without  any 
ammMlve  action  on  their  F«rt,  when  the  execu- 
tion of  the  contract  Is  entered  upm  with  full 
knowledge  of  the  directors.  Id. 

7.  The  ultimate  detarmlnatltm  of  the  man- 
agement <A  oorporate  affairs  rests  with  tbe 
stockholders  when  by  tbe  charter  the  powers 
of  the  corporation  are  vested  In  them,  or  when 
It  is  silent  on  that  question  and  does  not  com- 
mit the  excluslTO  control  to  tbe  directors.  Id. 

5.  A  prorlslon  for  government  directors  of 
the  Pacific  Raflrosd  Company  does  not  lake 
that  corporation  out  of  the  general  rule  giving 
atockbolders  Anal  control  of  corporate  affairs 
ta  the  absence  of  a  charter  limitation.  Id. 

9.  A  stockholder  is  not  under  soy  obliga- 
tion to  nfnla  from  selling  his  shares,  at  the 
saerltlce  of  his  persooal  Interests,  In  order  to 
secure  the  welfare  of  tbe  corporatloo,  or  to  ea 
able  another  stockholder  to  make  gaios  and 

?roflt8.  Farmer^  Loan  d  7*.  Cb^  T.  GUeago, 
\  A.S.B.O0.  60 

COSTS.   See  also  Apfbal  jjid  Brrok,  101: 
Constitutional  Law,  0.  j 

A  decree  for  costs,  fncludiog  a  solicitor's  fee. 
In  the  'nature  of  a  peoalty.  is  not  wlthlo  tbe 
power  of  a  circuit  court  of  the  Uuticd  Sistcs 
on  dismissing  a  suit  tot  want  o(  juHsdiotioD. 
(Ktiuruf  Bank  r.  Oannen,  4S1 

0OUHTIE8.  See  also  Tazm,  1. 

The  subsequent  incorporaUoa  of  oouotica  or 
other  mnnicipalitln  will  include  them  among 
the  '^municipal  or  other  corporations'*  which , 

UM 


may  tax  tbe  real  or  persuial  property  of  the 
railroad  company  chartered  tqr  Oa.  Laws  1888, 
p.  249,  although  a  ootuty  was  not  a  corpom- 
tlon  when  that  act  waa  pused.  Om^roi  B.  A 
Jt,  fk     WH$kl,  454 

OOUHTT  BEAT.  Bee  Raiuui&db,  4.  & 

GOVPOVB.  See  Ocnmn,  14 

OOURTS.  See  alao  Bsidobb;  Oons;  Jx- 
nuna,  1;  Pdbuo  Lard%  ^  7;  Tazn,  9B. 

1.  nu  validity  (tf  prooeediBB  under  a  atat- 
nta  for  the  annexatioa  of  terzltoiy  to  ad^ii 
a  question  of  a  jndldal  nature,  and  not  a  mat* 
ter  solely  of  l^islatlTe  cogplianoBL  JbrqM 
V.  Hammond.  109B 

5.  The  power  of  another  justice  to  perform 
tbe  duties  of  any  justice  of  the  supreme  court 
who  is  absent  from  bls'dlstrict  or  Incapacitated 
from  acting,  which  is  conferred  by  N.  M. 
Comp.  Laws  1884,  %  18SS.  U  within  the  power 
of  the  legislstive  assembly,  and  Is  not  incon- 
sistent with  the  provision  of  tbe  act  of  Oon- 
giets  of  July  10,  18iN),  for  the  assignment 
of  the  judges  to  psrtleular  districts  and  their 
residence  therein.  QomaAn  jr  Bsmg*  t.  Cbn- 
ningham^  87S 
Ten.  ■ 

8.  The  dlseietion  of  tke  trial  ]ndg«  In  ooo- 
ttnulng  a  special  term  in  order  to  conclude  the 
trial  of  a  pending  case,  even  if  it  is  prolonged 
beyond  the  day  fixed  for  a  regular  term,  la 
not  controlled  by  N.  IL  Comp.  Laws  1884. 
gg  06S,  662a.  which  provide  that  a  spedid 
term  shall  not  conflict  with  a  regular  torn  of 
the  court  in  the  same  diitrlcC  JS. 
State  oourtn. 

•4.  Tbe  Federal  Constitution  doee  not  pi«> 
Tcot  tbe  people  of  a  state  from  giving,  if  tney- 
see  fit,  full  jurisdiction  to  the  coarta  to  deter- 
mine the  territorial  boundaries  of  a  municipal 
corporation,  siocethe  preservatioa  of  leglslatln 
control  in  such  matters  Is  not  one  of  tbe  essen- 
tial etemeots  of  a  republican  form  of  govern- 
ment guaranteed  by  U.  S.  Const,  arL  4,  g  4. 
Fartytk  v.  Eammand,  1096 

6.  Bzclasive  Jurisdiction  of  tbe  state  courts 
over  crimes  on  Indian  reservations,  not  com- 
mitted by  or  against  Indians,  Is  not  isken  away 
by  the  clause  of  the  enabling  act  of  the  state 

of  Jhlontana  providing  that  "Indian  lands  sbaU 
remain  under  the  absolute  jurisdiction  and 
control  of  the  Congress  of  tbe  United  States." 
Ihapery.  United  StaUt,  419 

&  Tbe  power  of  the  juatioes  of  the  peace  to 
arrest  deserting  seamen  and  to  deliver  them  on 
board  thdr  vessel  is  not  witbin-the  definition 
of  "judicial  power^aa  defined  by  tbe  Constitu- 
tion of  the  United  Btalea;  and  it  may  lawfully 
be  eoDftorred  by  CongreiB  upon  state  oSloan. 
RcberUon  v.  BabMm,  71ff 

Federal  eottrte. 

7.  A  claim  by  a  corporation  In  good  faith 
that  It  hss  a  contract  with  the  city,  which  the 
latter  has  attempted  to  Impair  by  a  grant  to 
another  corporatloo.  Is  suflQdcnt  to  give  Jari»> 
diction  to  a  drcolt  court  of  tbe  Unned  Slatsa 
of  a  bin  to  enjoin  the  latter  corporation  Ikom 
interfering  with  tbe  rights  of  the  former,  nl> 

168. 194, 166.  IM  U.  S. 
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though  both  partln  axe  oorporations  kdA  dtl- 
aena  of  tbe  same  itate.  OUjf  R.  Ch.  t.  Citi- 
amf*  Street  R.  Co.  Uli 

8.  A  bill  to  eoforce  provlaioiu  of  tbe  Inter- 
■tate  Commetce  AxA  of  1887  by  requiring  a 
railroad  company  to  nodve  cars  from  aaotber 
line  in  tbe  course  of  tntertute  buslnesB  ii 
-within  tbe  jurisdiction  of  a  Federal  court,  Irre- 
apective  of  tbe  dtizenabip  of  tbe  parties  Sx 
parte  Zmnon,  1110 

9.  A  man  will  be  regarded  aa  a  dtizeo  by 
adoption  of  tbe  Cherokee  Nation  for  tbe  pur- 
poae  of  determining  tbe  jurisdiction  of  tbe  of- 
xense  of  killing  blm,  wben  it  appears  that  be 
aougbt  to  become  a  dtizeo,  took  all  the  steps 
that  be  aapposed  nccessaiy  therefor,  consid- 
ered bimadf  a  dtizeo,  and  tbe  Cherokee  Na- 
ticm  in  bla  lifetime  recognized  him  as  such 
and  still  asserts  bis  dtizeosblp  hj  asserting 
lurifldiction  over  tbe  partita  wiu>  killed  hiuL 
ireJlr4T.  VniUdStatet,  S88 

10.  An  action  by  two  or  more  joint  plaintiffs 
la  not  within  tbe  jurisdiction  of  a  Federal 
court  on  the  ground  of  diverse  citizenship,  un- 
less each  one  of  tbe  plaintiffs  could  sue  toe  de- 
fendants in  tbe  Federal  court  on  that  ground. 
Mm  t.  Jamiaon,  lOM;  Mom  y.  Werntr,  lOSl 

11.  Tbe  District  of  ColumUa  ii  not  a  state 
witUn  the  meanine  of  tbe  provision  gtTlog 
coiuta  of  the  Unitea  States  cognizance  of  con- 
tnmidea  b^ween  dlizeiis  of  diffisrent  states. 

15.  A  claim  for  damages  to  an  amoant 
within  tbe  jurlsdictloD  of  a  circuit  court  of  the 
United  Statea,  in  a  case  which  justifies  exem- 
plary damsges,  will  rive  the  court  jurisdiction, 
although  tbe  actual  recovery  may  be  much 
less  than  the  jurisdictional  amouiit.  Scott  v. 
J>oti<Ud,  683 

18.  A  ocyntrovenv  ezeeediog  the  valne  of 
|S,000  ia  presented  in  a  suit  for  an  Injunction, 
where  complainant  intends  to  Import  cerlaio 
liquors  ezeeediog  $3,000  in  value  and  defend- 
ants have  seized  some  thus  Imported,  and 
threaten  to  seize  all  that  he  shall  Import,  under 
an  unconstitutional  statute.   8ooU  v.  Donald, 

648 

14.  Tbe  amount  of  a  matured  Interest  cou- 
pon wblcb  itself  bears  interest  and  constitutes 
a  cause  of  action  separate  from  that  on  the 
bond  to  which  tlie  coupon  ia  utacbed  eao  be 
added  to  the  amount  of  tbe  bond  in  determin- 
ing the  jurisdictional  amount  of  $3,000  "ex- 
clusive of  interest,"  in  an  action  brought  In  a 
circuit  court  of  the  Uofted  States.  Mwardt 
V.  Bates  Ckmnt]/,  166 

16.  Tbe  jurisdiction  (tf  tbe  United  States 
drcult  court  for  tbe  southern  division  of  the 
district  of  Montana,  created  by  the  act  ofOon- 
cress  of  July  20,  1803,  is  coextensive  with  tbe 
district,  sinoe  tbe  implication  in  the  latter  part 
of  tbe  act,  tbti  a  distribution  of  territorial  jur- 
isdictloDwas  intended,  ia  Dot  suffident  to  create 
a  dbtribution  which  tbe  statute  does  not  make 
In  terms.  Betnuratuw.  Vnftpd&atu,  708 

16.  Tbe  submissioD  of  special  qnestions  to 
the  jury  in  accordance  with  state  practice  is  in 
tbe  discretion  of  a  Federal  court  IF.  B. 
OrifMS  Dm  QcoSt  <h.  v.  Makolm,  524 


Conflict  of  Jurisdiction. 

17.  The  jurisdiction  of  acourtonceattacbed 
cannot  be  arrested  or  taken  away  by  proceed- 
ings in  another  court   Ex  parte  (^ktSood,  78S 

la  Tbe  substitution  of  an  agent  elected  by 
the  stockholders  of  a  national  bank,  for  a  re- 
ceiver, under  tbe  act  of  Congress  of  August  38. 
1S03.  cannot  oust  tbe  jurisdiction  of  a  state 
court  In  a  suit  against  tbe  bank  and  receiver. 

Id. 

10.  The  lllinr  of  a  petition  by  a  national 
bank  receiver  Tn  a  Federal  court  does  not 
operate  to  make  bim  an  officer  of  that  court, 
or  to  place  the  assets  of  the  bank  within  tbe 
oontCM  of  the  court  in  tbe  sense  In  which  con- 
trol is  aoqulxed  vbeie  a  xecdva  la  appointed 
by  the  court  IS. 

Ralea  of  daelaloii* 

SO.  The  beadnote  of  a  Georgia  case  con- 
struing a  statuta  will  not  be  r^arded  by  tbe 
Supreme  Court  of  tbe  United  States  aa  con- 
trolling, when  tbe  opinions  of  the  three  judges 
of  tbe  court  agree  simply  in  tbe  result,  but  no 
two  of  them  concur  in  such  construction. 
Central  B.  SB.  Co.  v.  Wright,  454 

21.  Tbe  Supreme  Court  of  tbe  United  Slates 
is  bound  by  the  judgmentof  the  supreme  court 
of  a  stale  in  tbe  mere  matter  of  the  construe- 
lion  of  a  state  law.  F^r$t  Ifat.  Bank  v.  Che- 
haU*  CSwfMy,  1069 

as.  Federal  oonrte  are  not  justlfled  in  run- 
ning counter  to  tbe  decision  of  the  higbut 
state  court  upon  questions  involving  the  con- 
struction of  state  statutes  or  Constitutions,  on 
any  alleged  ground  that  suob  dedaions  ate  in 
conflict  with  sound  principles  of  general  con- 
stUutiooal  law,  if  they  do  not  violate  tbe  Fed- 
eral Constitution.  FaUbreek  Irrig.  XHit.  r. 
Bradley,  869 

28.  Tbe  construction  given  by  the  supreme 
court  of  a  state  to  a  statute  of  limitations  of 
the  state  will  be  followed  by  a  FedenU  court 
Dibble  T.  BMingham  Bay  Land  Co.  72 

34.  The  construction  by  a  state  court  of  a 
state  license  statute,  holding  tbat  It  does  not 
apply  to  tbe  interstate  business  of  an  express 
company,  will  be  followed  by  tta^  Federal 
courts.   Oibome  v.  Florida,  680 

86.  A  suggestion  that  a  decision  of  tbe  su- 
preme court  of  a  state  sustaining  the  coostltu- 
tiooaliiy  of  a  state  statute  was  obtained  In  a 
prepared  case  wblch  did  not  involve  a  genuine 
controversy  will  not  prevent  the  Supreme 
Court  of  the  United  States  from  regarding 
that  decision  as  controlling.  Adamt  Mcp.  Co. 
V.  Ohio  State  Auditor.  688 

26.  Federal  courU  follow  state  dedslons  as 
totberighta  and  liabilities  respecting  surface 
water  as  a  matter  of  local  law.  Walker  v. 
New  Mexico  A8.f.R.  Co.  687 
See  also  Apfbal  aitd  Ebrob,  79,  80. 

27.  Tbe  decisions  of  tbe  California  courts 
that  the  use  of  water  for  irrigation  is  a  public 
use,  and  tbe  declaration  of  the  people  and  legis- 
lature of  tbe  state  to  similar  effect  in  their 
Constitution  and  statutes,  must  be  accorded 
great  respect  by  the  Federal  courts,  although 
uey  are  not  auscdutely  Undlng  on  tbe  latter. 
mOnoak  Irr^.  Dkt.  v.  A«d^,  S69 
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96.  The  decUtoD  of  a  atafe  coart  that  a  de- 
viae  over  to  the  heirs  of  a  certain  person  in 
case  of  the  dentb  of  a  first  devisee  uoinarTied 
or  wiiboul  offspring  by  ber  hiisbaod  Is  substi- 
totionary  and  can  take  effect  only  at  the  time  of 
testator's  death,  aod  not  afterwards,  is  not  con- 
clusive in  a  Federal  court  when  it  is  not  based 
on  any  settled  rule  of  Noperty  la  tbe  state. 
Barber  t.  PittOvrff,  Fi,  W.  A  0.  B,  0^.  925 

20.  The  question  whether  the  opinion  of  the 
supreme  court  of  a  state  as  to  the  effect  of  a 
devise  Is  conclusive  evidence  of  the  law  of  ttae 
stale  in  a  court  of  the  United  States  depends 
upon  the  further  question  whether  the  opinion 
Is  declaratory  of  the  settled  law  of  tbe  state  as 
to  the  effect  of  sucb  devises,  or  Is  a  decision 
n^i  the  construction  of  this  particular  de- 

80.  The  decMon  of  a  state  court  in  a  former 
action  of  ejectment  is  not  conclusive  as  an  ad- 
judication of  the  rifcbXa  of  the  parlies  in  a  Fed- 
eral court,  or  a  bar  to  a  second  action  of  eject- 
roent,  when  a  stnitle  verdict  and  judgment  in 
ejectment  is  not  conclusive  under  ue  laws  and 
in  tbe  courts  of  the  state.  Id. 

31.  Tbe  matter  of  tbe  territorial  boundarlea 
of  a  municipal  corporation  Is  local  In  Its  na- 
ture, and  Itfl  determination  the  supreme 
court  of  the  state  cannot  be  reviewed  or  con- 
trolled by  a  circuit  court  of  tbe  United  States 
on  collateral  attach,  when  it  is  not  subject  to 
review  on  writ  of  error  hy  tbe  Supreme  Court 
of  the  United  States.   Formith  t.  Hammond, 

im 

COURTS-MARTIAL. 

1.  The  power  of  tbe  President  to  app(rfnt  a 

feneral  court-marUal  Is  necessarily  vested  in 
!m  as  commander  lo-cbief  and  is  not  limited 
to  tbe  single  case  specified  in  U.  S.  Rev.  Stat. 
^  lSt43,  in  which  the  commander  of  an  officer 
charged  with  an  offense  is  himself  the  accuser 
or  prosecutor.    Steaim  v.  United  Statea,  828 

2.  The  President  Iq  not  shown  to  be  tbe  ac- 
cuser ta  prosecutor  of  a  person  tried  by  court- 
martial  merely  because  on  an  accusation  made 
^  aooiher  person  to  tbe  Secretary  of  War  the 
President  appoints  a  court  of  inquiry  and  on 
its  report,  by  order  of  the  Secretary  of  War, 
refers  the  subject  to  an  officer  with  directions 
to  prepare  charges  and  specidcations,  and  after- 
wards appoints  a  general  court-martial  to  hear 
them.  Id. 

8.  Tbe  action  of  the  I^esldent  In  twice  re- 
turning proceedings  to  a  court-martial  ui;ging 
a  more  severe  sentence  Is  justified  by  the  Army 
BeeulatioDS  of  1881,  g  828,  which  have  super- 
seded tbe  provision  In  the  British  mutiny  act 
prohibiting  any  recommendation  of  the  In- 
crease of  a  sentence,  if  that  provision  was  ever 
in  force  in  this  country.  2d. 

4.  Tbe  decision  of  a  court-martial  in  deter- 
mining tbe  validity  of  a  challenge  of  tbe  right 
of  an  officer  to  sit  on  the  trial  because  of  nis 
enmity  and  dislike  toward  tbe  accused  cannot 
be  reviewed  by  the  court  of  claims  In  a  collat- 
eral actioa  Id. 

6.  A  sentence  by  court-martial  held  by  of- 
ficers ioferior  in  rank  to  tbe  accused  cannot  be 
collaterally  attached  on  the  ground  that  the 
79th  article  of  war,  providing  that  an  officer 
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shall  not  he  tried  bj  ofBcers  inferior  to  Um  ia 
rank  when  It  caa  be  avoided,  wai  violated, 
since  it  must  be  presumed  that  the  ofBcera  to 
compose  tbe  court-maxUal  were  detailed  ia 
pursuance  of  law.  Id. 

6.  Tbe  claim  that  no  offense  was  shown  1^ 
the  facts  before  a  court-martial  cannot  be  ef- 
fectual to  avoid  the  sentence  on  collateral  at- 
tack in  a  civil  court  Id. 

7.  Questions  of  procedure — such  as  errors  in 
tbe  admission  or  exclusion  of  evidence  and 
permitting  a  person  to  act  as  judge  advocate 
who  was  not  properly  appointecTor  iwom — 
cannot  constitute  grounds  of.  collateral  attack 
on  the  decision  of  a  court-martiaL  Id, 

COVENANT.    See  Cohpxtct  of  Laws,  S; 
Liun-AtioN  OF  Actions,  4-6. 

CRIMINAL  LAW. 

Evidence  of  crime,  eee  Evtdbkcx. 

See  also  Aijbks;  Appeal  akd  Brbob,  66; 
CouBTS,  6,  8;  Indians,  2;  Trial,  22,  24. 

1.  A  plea  in  abatement  of  an  indlctmenl 
Stating  that  thedrawingof  grand  jurors  tended 
to  the  defendant's  Injury  and  preludice.  with- 
out stating  any  grounds  for  aucb  conclusion, 
is  fatally  defective.   Agiuw  v.  United  SiaUa, 

684 

3.  An  objection  to  irregularities  in  drawing 
grand  jurors  ia  too  late  when  It  la  made  lo  a 
plea  of  abatement  filed  five  days  after  indict- 
ment and  two  weeks  after  the  Irregnlaritiea 
complained  of  l)^u>>  when  no  reaara  is  gives 
for  failure  to  make  the  objection  earlier.  Jd 

8.  A  contumacious  witnesa  is  not  twice  sub- 
jected to  jeopardy  for  refusing  to  testify  before 
a  commitee  of  the  United  States  Senate,  al- 
though be  may  be  punished  for  contempt  of 
tbe  Senate  and  also  iodicied  for  a  misdemeaD- 
or  under  tJ.  S.  Rer.  Btat.  ^  IOSl  Bb  Chap- 
man, 1164 

4.  Defendanta  who  obtain  the  reversal  of  a 
judgment  and  sentence  against  theawelves  Xty 
writ  of  error  on  tbe  around  of  defects  in  the  In- 
dictment cannot  afterwards  set  up  sodi  oon- 
vlction  as  a  bar  to  a  new  Indictment,  BaU  t. 
XTnitedStata,  80O 

6.  A  general  verdict  of  acquittal  upon  tha 
issue  of  not  guilty  to  an  Indictment  undertak- 
ing to  charge  murder  and  not  objected  to  be- 
fore tbe  verdict  Is  losufficleot  In  that  respect  as 
a  bar  to  a  second  indictment  for  the  same  till- 
ing, although  tbe  first  iodictmeot  was,  snbie- 

auenlly  to  the  acquittal,  held  invalid  astootiier 
efendauts  who  were  found  gutltj.  R. 

6.  Power  to  seoteDce  a  owvtct  to  a  peniten- 
tiary within  the  state  but  out  of  the  judicial 
district  in  which  he  Is  convicted,  which  Iscon- 
ferred  by  U.  S.  Rev.  Stat.  g$  S440-6442,  te 
not  taken  away  by  %  S546  as  amended  by  the 
act  of  July  19, 1876,  providing  for  tbe  aentenoa 
of  a  convict  to  Impriaimment  in  a  convenleak 
state  or  territory  when  there  k  no  aoltable  place 
of  imprisonment  in  the  dtotrlrt  or  lemtcvf 
where  he  Is  convicted.  ViM  auOm  t.  Jle- 
Mahon,  MT 

7.  A  sufficient  judgment  for  all  purposes  Is 
made  by  a  record  sbowitig  the  offense  charged 
and  the  Indictment,  arraignment,  plea,  trU. 

168. 164, 166, 166  U.  S. 
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oonrlction,  and  m  redtsl  that  defeadaat  "hav- 
ing  been  convicted"  "it  Is  tbereupOD  ordered 
bj  tbe  court"  that  be  be  impriflODed  Id  a  specl- 
fled_peQiteDtiary  for  ■  apeciSed  period.  WMtt 
T.  Unit0d  Statu.  806 

CUBA.  See  BnimroB,  S;  Nxutbalttt,  1. 

OUSTOBK.  See  XmnHOB,  48;  Smmna* 
10. 

DAMAGE8.   See  also  ApfkUi  ahd  Ebbob, 
120;  ETiDSROa,  44;  TaiAL,  17. 

1.  InteDtlona],  malicious,  and  repeated  in- 
terference with  the  exercise  of  personal  rights 
and  prfvilegea  secured  by  tbe  ConstitatioD  of 
tbe  United  States  may  constitate  a  wrong  and 
ioJaiT  which  la  not  ue  subject  of  compenss- 
tioo  by  mere  money  standard,  bat  for  which 
exemplary  damages  may  be  allowed.  Beott  t. 
Donald,  682 

a.  Tbe  mere  possibility  that  a  railroad  rii;ht 
of  way  might  in  tbe  future  be  used  for  other 
purposes  Is  not  to  be  taken  into  account  in  de- 
termining tbe  damages  for  laying  out  a  street 
across  the  railroad.  Ohieago,  B.  S  Q.  A  (h. 
T.  Ohieago.  079 

8.  Expenses  of  erectfag  Jtates,  planUng  tbe 
erossiog,  and  malnlalntng  mgrneo,  which  will 
necessarily  result  from  the  laying  out  of  a 
street  across  a  railroad,  must  be  regarded  as  in- 
cidental to  tbe  exercise  of  the  police  powers  of 
tbe  state,  and  do  not  constitute  an  element  of 
tbe  just  compensation  to  tbe  railroad.  Id. 

4.  The  right  to  lay  additional  tracks  on  a 
railroad  right  of  way  ia  not  affected  by  open- 
ing a  street  across  the  railroad,  and  therefore 
tbe  loss  of  socb  right  is  not  an  element  of  dam- 
ages for  l»iag  out  the  straet  across  the  tracks. 

Id. 

6.  A  reasonable  eertalnty  of  pecuniary  loss, 
and  not  a  mere  inconrenlence  arising  from  an 
Inability  to  use  tbe  Tesael  for  the  purpose  of 

Sleasure,  must  be  shown  In  order  to  obtain 
amages  for  tbe  loss  of  its  use  in  case  of  a  seiz- 
ure of  a  yacht  designed  only  for  pleasure. 
TUsOongiunrt  987 
6.  The  probable  profits  of  a  charter  not  yet 
entered  upon  cannot  be  included  in  the  dam- 
ages for  the  total  loss  of  a  ressel  by  collision, 
bat  these  are  limited  to  tbevslueof  tbe  venel, 
with  interest  tbereon,  and  tbe  net  freight  pend- 
ing at  the  time  of  tbe  coUlslon.    ThM  OnAria. 

1058 

DEADLT  WEAPON.   Bee  Tbul,  85. 

DEATH.   See  also  Appkal  and  Ebrob,  18. 

A  widow  who  brings  an  action  for  tbe  death 
of  her  husband  under  Ariz.  Rev.  Stat.  1887, 
$S  2145-2156,  for  tbe  benefit  In  part  of  the 
children  and  of  the  parents  of  tbe  deceased,  as 
well  as  of  herself,  has  no  right  to  compromise 
or  release  by  remittitur  any  part  of  the  recovery 
awarded  by  the  juiTto  the  other  banefldaries. 
SaiUhtrm  P.  Cb.  t.  TbnUffUpn,  198 

DBBT8.  Bee  Pdbuo  MtnrBT. 

DEOOT.  Bca  PoaxoniOB,  A 


DB  FACTO.   See  OFnoBBflL 

DEFINITIONS.  See  Conbpibaot.  B; 
LiENB,  1;  Mbutrautt,  1;  PosTOFnoa,  1; 
PuBLio  MoNET;  SBiPPQia,  1;  Taxes,  IOl 

DELEGATION  OF  POWER.  SeeOoK- 

RiTunoNAL  Law,  1,  2;  Food.  9. 

DEPOSITIONS.   SeeCLAiKs,  6. 
DIRECT  TAXE&   See  Cz-Ania,  8-10. 

DISTRICT  ATTORNEY. 

Fees  earned  by  a  district  attorney  by  serv- 
ice without  specwi  employment  In  defending 
habesa  corpus  casea  brought  to  release  Ohioeae 
emigrants  detained  by  oraer  of  the  collector  uf 
tbe  port  are  part  of  the  emoluments  of  bis  of- 
fice for  which  he  must  account  to  the  govern- 
ment under  U.  &  Bev.  Stat,  g  883.  MUbom 
T.  VniUdBtata.  183 

DISTRICT  OF  COLCHBIA.   See  Ap- 

POAli  ASD  Ersob.  22-24;  Coorts,  11; 
Imterebt,  8,  A 

DOCKET  FBB.  See  Ougrx,  8,  A 
DOGS.   See  OoaaiTi'UTioBAL  Law.  85.  • 

DOWER. 

A  mere  locator  of  a  mining  claim  having 
only  tbe  possessory  rights  conferred  by  tbe 
laws  of  the  United  States  does  not  have  sucb 
an  estate  in  tbe  property  as  will  sustain  a  claim 
by  his  widow  for  dower, — especially  asagaioat 
his  grantee.— since  his  conveyance,  although 
his  wife  did  not  sign  it,  was  an  abandonment 
of  bis  interest  in  the  claim.  BtaA  v.  EUAorn 
Min.  Co.  221 

DUTIES.  See  also  Atpealahd  Error,  90. 

1.  A  foreign  bnllt  vessel  designed  only  for 
pleasure,  and  purchased  by  a  native-lMm 
American  citizen,  is  not  subject  to  duty  under 
tbe  act  of  October  1, 1890.    The  Conqueror,  987 

2.  A  collector  of  a  port  Is  not  protected  by 
a  certificate  of  probable  cause  from  a  judg- 
ment for  damaftes  for  seizure  and  detention  of  a 
vessel  on  ao  Invalid  claim  for  duties,  since  such 
a  seizure  is  not  wilbio  U.  S.  Rev.  Stat  g  970. 
providing  for  aoertlficate  of  reasonable  seizure 
to  preclude  a  recovery  of  costs  by  a  claimant, 
as  that  applies  to  a  seizure  for  a  penalty  or  for- 
feiture; but  the  case  more  properly  falls  witbln 
%  989.  providing  that  execution  snail  not  issue 
against  the  collector,  bat  tbe  judgment  be  paid 
from  tbe  treasury.  Id. 

8.  The  drawback  on  Imported  bituminous 
cosl  afterwards  used  for  fuel  by  coasting  ves- 
sels, given  bv  the  tarriS  act  of  1883,  ia  not  pre- 
served in  the  act  of  1890,  g  90,  by  tbe  provi- 
sion continuing  any  drawback  allowed  "under 
existing  law,"  as  a  comparison  of  the  two  acts 
shows  that  the  former  was  eotlrelv  superseded 
by  the  latter.    United  8tate*  v.  AOen,  242 

4.  A  claim  for  a  drawback  of  duty  on  Im- 
ports is  wttbin  tbe  rule  that  exceptional  priv- 
ileges or  czemptlou  from  tbe  geoml  operation 
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of  ft  Ut  nuit  be  ■trletlr  construed  and  doubts 
molTad  agalDtt  tbe  claim.  Id. 

6.  A  proteat  wlthlo  ten  days  after  tbe  ascer- 
talameotand  liquidation  of  duties,  though  not 
made  until  after  payment  by  the  importer,  is 
sufflcleot  under  O.  8.  Rev.  8Ut.  S$  3U31.  aud 
8011,  since  tbe  amendment  of  tbe  latter  section 
by  striking  oat  the  clause  providing  that  pro- 
test shoultTbe  made  at  or  before  pay  ment.  Sat- 
tcnttaU  T.  BirtiMll,  848 

DYIHG  DE0I.AHATION&  See  Bn 

DUOB.  80.  87. 

EJECTMEHT.  Bee  also  OoubhS.  80. 

A.  certificate  of  location  of  Sioux  balf-breed 
scrip  under  the  act  of  Congress  of  April  17, 
1854,  creates  at  best  only  an  equitable  title, 
which  ia  Insuffldeot  to  sustain  an  action  of 
ejectment  In  ttie  XMeral  oourta.  Carter  v. 
Ruddy,  1000 

EXJSCTRIcm.  See  Srssn  Bailwats, 

1. 

EHBEZZLEHENT. 

Want  of  consent  of  a  postmaster  to  embeszle- 
meot  of  money-order  funds  by  bis  assistant  is 
not  necessary  to  make  tbe  latter  liable  (or  the 
crime.    FauU  t.  United  Statea,  224 

EMINENT  DOMAIN.  See  also  Apfsal 

AMD  EBBOR,  81,  61,  84;  OoaSTITDTKHtAL 

Law,  18, 16. 18, 19. 

1.  Tbe  power  of  the  state  to  condemn  a 
waterworks  system  does  not  depend  upon  mak- 
ing the  supply  of  water  absolutely  free  to  all 
individuals  who  desire  to  tise  it.  Lmff  Maud 
Water  Suppty  CS».  t.  Brooiapn,  1165 

8.  The  power  to  take  a  waterworks  system 
by  emineDt  domain  for  tbe  use  of  a  city  under 
statutory  authority  is  not  taken  away  bya  con- 
tract for  tbe  supply  of  water  by  tbe  private 
company  owning  the  works  during  a  term  of 
years,  with  a  provision  requiring  toe  payment 
of  hydrant  rentals  by  the  municipality.  Id. 

8.  An  act  for  tbe  annexation  of  territory  to 
a  city,  which  gives  tbe  city  tbe  right  to  pur- 
chase or  condemn  waterworks  in  such  territory 
at  any  time  wllbis  two  years,  does  not  consU- 
tute  a  contract  against  condemnation  after  that 
time,  or  prevent  tbe  legislature  from  enlarging 
tbe  time.  Id. 

4.  A  statute  proridtng  fortbeeocderonation 
of  waterworks  by  aclty  IsnotonMostitutional 
because  it  fails  to  declare  in  terms  that  tbe  city 
shall  continue  tbe  same  use  or  appropriate  tbe 
property  to  some  other  equally  public  purpose. 

Id. 

5.  A  statute  compelling  grant  of  a  location 
on  a  railroad  right  of  way  for  tbe  erection  by 
an  association  of  private  individuals  of  an  ele- 
TStorio  which  to  store  grain  for  tbelrown  ben- 
efit, wilboot  reserving  any  control  of  tbe  use 
of  such  land  or  of  toe  building  to  be  erected 
thereon  to  the  railroad  compauy,  cannot  be  up- 
held, as  it  would  be  In  essence  and  effect  a  tak- 
ing of  private  property  of  tbe  railroad  corpora- 
ttan  for  the  private  use  of  other  persons. 
Jttimuri  P.  B.  0»,  v.  l/ebneAa,  Board  et 
TramiptnaUaiik,  480 
1810 


EQUITY. 

84« 


See  also  Apt^u.  axd  Ibm». 


1.  Complete  relief,  including  tbe  qnestloo  of 
any  allowance  to  a  defendant  for  expenses, 
may  be  granted  a  court  of  equity  after  It 
bas  acq^red  juilidiction.  AgiWu  T.  Qrim- 
sAato.  7S9 

%.  Chancery  baa  jufWIctloD  to  eDfmee  a  f»> 
suiting  trust.  A 

8,  A  bill  for  partition  of  land  may  be  brongfat 
In  equity  when  tbe  title  of  the  plaintlfls  la 
purely  equitable.  SL 

4.  A  suit  in  equity  to  establish  an  Indebted- 
ness of  an  estate  to  the  plaintiffs,  who  are  ex- 
ecutrioea,  may  be  maintained  because  thn  can- 
not  bring  an  action  at  law.   Qk/eer  t.  raii^^ 

6.  One  who  attempts  to  make  a  homestead 
entry  of  laud  knowing  that  It  has  been  selected 
and  certified  to  the  state  under  a  grant  for  1b- 
temal  Improvements,  and  bss  been  tTansferced 
to  purchasers  for  value,  will  not  be  aided  by  a 
court  of  equl^ln  attacking  tbe  title  under  such 
grant,  if  It  la  not  valid,  ikmm  t.  Hei'iiAard; 

787 

ESTATE  TAIL.  See  Bsal  Pb<vxbtt.  1. 

ESTOPPEIi. 

1.  Tbe  Invalidity  of  an  adjudication  as 
■gainst  one  who  bad  no  notice  of  It  cannot  be 
set  up  by  another  person  who  baa  no  privi^ 
with  bim.   Bvmman  v.  JOiirAan,  8M 

3.  A  contract  made  hj  a  corporation  con- 
trary  to  the  express  prohibition  of  a  statata 
cannot  be  made  good  by  estoppel  so  as  to  sup- 
port an  action  to  recover  anything  beyond  the 
valoe  of  what  tbe  corporation  actual^  received 
and  enjoyed.  MtQenaidt^.MmkAS9i.Bank. 

817 

8.  A  dty  Is  estopped  to  assert  that  an  ordi- 
nance extending  tbe  franchise  <^  a  street  rail- 
way company  Is  invalid  for  want  of  considers 
tion,  as  against  bondholders  who  have  In  eood 
faith  invested  their  money  In  tbe  bonds  of  the 
company  relying  upon  the  validity  of  tbe  ordi- 
nance.   Oity  R  Oo.  V.  ViUsent  Street  R  Co. 

1114 

4.  An  Insolvent  bank  and  Its  receiver  are  in 
equity  estopped  from  asserting  to  the  prejudice 
of  another  bank  that  the  character  and  omi- 
dltion  of  the  fund  on  which  the  latter  bank  had 
accepted  a  check  upon  tbe  faith  of  certain 
resentations  were  otherwise  than  thqr  were 
represented  to  be.  FburA  Strut  Sat.  Bank 
V.  Tardley,  85S 

6.  One  who  asserts-as  claims  aniost  a  debtor 
cotes  indorsed  by  bim  and  dn^u  drawn  by 
him  from  the  discounting  of  wbicb  paymenu 
OD  behalf  of  the  debtor  were  made,  and  who 
seeks  to  absorb  the  debtor's  assets  on  tbia 
theory,  is  thereby  prevented  frMB  claiming  as 
against  other  credttora  that  aoch  paynenta 
were  made  by  himself.    WeiOcer-w.Broian,  885 

6.  A  party  electing  to  have  damages  assessed 
by  a  jury  in  tbe  exercise  of  a  privilege  given  by 
sutute  is  precluded  from  denying  the  Talldity 
of  a  provision  of  that  statute  for  the  additioa 
of  60  per  cent  to  the  verdict,  Meetric  Ot.  v. 
i>w,  1068 
188.  ie4. 16«  r.  & 
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7.  A  gnDtee  of  om  who  tppeared  (m  the 
records  to  be,  but  was  Dot,  the  equitable  owner 
of  public  laods,  U  not.  after  be  has  tuccessfully 
Miquired  the  equitable  and  legal  title  to  the 
lania  from  the  United  States,  estopped  from 
contesting  tax  deeds  made  Doder  nate  laws 
before  he  acquired  hla  equitable  title.  Su$»- 
man  ▼.  Durham,  66i 

SVXDENOB.  See  also  Appeal  ahdEbbob, 
103,  lOS-109. 

Jndielal  notle*. 

1.  The  court  may  properly  take  Judicial 
notice  of  the  fact  tbat  the  yachting  season  in 
onr  northern  waters  practicaUy  comes  to  an 
end  before  the  1st  of  Movember.  77u  Con- 
queror, 087 

Sl  ProdamalioDs  and  messages  liy  the  Presi- 
dent are  suffldeot  to  giro  Uie  omtrt  Judicial 
InfonnatloB  of  the  existence  of  an  actual  con- 
flict of  arms  in  Cuba  in  resistance  of  the 
authoritr  of  the  goTemmeot  of  Spain,  although 
acknowledgment  of  the  Insurgents  as  belliger- 
ents by  the  political  department  has  not 
taken  place.  UniUd  Siatet  t.  The  Three 
FriendM,  897 

8.  Judicial  notice  will  be  taken  of  the  fact 
of  the  Federal  Incorpnration  of  a  railroad 
company.   Terat  AP.B.C0.  v.  Cody,  1182 

4.  It  it  a  matter  of  common  knowledge  tbat 
agreements  as  to  rates  have  been  continually 
made  of  late  years  between  railroad  com- 

Knies,  and  that  complaints  of  each  company 
regard  to  the  violation  of  such  agreemenu 
by  its  rivals  have  been  frequent  and  persistent. 
United  Statee  r.  Tratia-MUaouri  Freight  Aaso. 

1007 

5.  A  piestimption  tbat  indebtedness  of  a 
■estatriz  to  children  is  eztiagubhed  by  a  bequest 

*  does  not  arise  where  the  will  is  made  several 
yeara  before  the  indebtedness  is  liquidated, — 
especially  where  It  appears  that  the  testatrix 
did  not  consider  that  the  indebtedness  to  one 
of  the  diildran  was  extinguished.  Qtover  v. 
Patten,  760 
Preatunptton  and  burden  of  prooC 

6.  The  creation  of  a  presumption  to  be 
deduced  from  a  giveo  state  of  facts  is  within 
the  province  of  the  legislature.   Jonee  t.  Brim. 

677 

7.  A  catMer  has  the  burden  of  proving  that 
injury  to  the  baggage  of  a  passenger  was 
caused  by  an  act  of  Qod  for  which  the  carrier 
IB  not  liable.    The  Mqjeetic,  1039 

8.  The  presumption  is  that  a  railroad  em- 
ployee who  was  killed  at  night  by  a  flat  car  in 
front  of  an  engine  wben  crossing  a  track  did 
not  expose  himself  lecklessty,  but  diA  look  and 
listen  for  coming  trains.  7«cat  AF.B.  Co.  v. 
Gentry,  188 

9.  The  burden  of  proof  is  00  an  employee 
niog  for  alleged  nesligence  of  bis  employer, 
to  loow  that  the  Inniry  received  was  caused 
l^the  master's  negligence,  to  which  plaintiff's 
negligence  did  not  contribute.  Teccae  dk  P.  R. 
Co.  1.  Barrett,  1180 

10.  Knowledge  of  the  Invalidity  of  an  act  of 
Congress  will  not  be  imputed  in  advance  of  any 
sutboritaUve  declaration  to  that  effect,  to  those 
who  an  u^ng  undo-  its  provisionB,  so  as  to 


preclude  tbem  from  having  equities  based  on 
their  reliance  upoD  the  act.  United  Btatee  v. 
BeaUy  Co.  216 

11.  A  prima  facie  presumption  tbat  seaid 
upon  an  official  bond  were  placed  there  with 
the  consent  of  the  parties  arises  when  there  is 
full  proof  of  the  original  signing  of  the  bond 
by  the  sureties,  and  of  its  presentation  to  the 

EOTemment  witboat  any  defect  except  the 
ick  of  seals,  and  that  after  this  defect  was 
pointed  out  the  principal  on  the  bond  took  It 
back  to  obtain  the  seau,  and  returned  it  subse- 
qamtly  to  the  government  with  seals  npon  It. 
M<m$f.  United  States,  1119 

12.  The  acceptance  of  ao  onHnance  extend- 
ing the  franchise  of  a  street-railway  company 
may  be  presumed  from  the  fact  that  the  amend- 
ment is  beneficial  to  the  corporatton,>-especially 
wben  it  proceeds  to  issue  bonds  falling  due  at 
the  expiration  of  the  enlarged  franchise.  City 
R.  Oo.  V.  dlUene  Streets.  Co.  1114 

18.  A  presumption  that  all  statutory  pre- 
requisites to  the  issue  of  a  marriage  license 
were  complied  vrlth  arises  from  the  fact  tbat  it 
was  issued.  Hefire^.  United  Statee,  58S 

14.  An  adTBoeement  to  a  child  by  a  parent 
who  is  in  debt  to  the  chOd  Is  presumed  to  be  m 
satisfaction  of  the  debt  wv  tania.  Oloter  v. 
Patten,  760 

16.  A  presumption  that  a  negro  killed  iu 
the  Indian  territory  la  not  a  member  of  an  In- 
dian tribe  cannot  be  made  for  the  purpose  of 
sustaining  the  jurisdiction  of  a  Federal  court 
under  an  indictment  alleging  that  be  was  not 
an  Indian  and  where  there  is  some  evidence  on 
the  question.    Lueatr.  United  Statee,  282 

16.  It  will  not  be  presumed  that  persons  in 
possession  of  bay  were  guilty  of  a  trespasser  of 
violating  a  criminal  statute  In  cutting  it,  if  it 
does  not  appear  that  It  could  not  have  been  cut . 
lawfully.   Eddy  v.  Lafayette,  225 

17.  Tbe  Intent  to  commit  a  bomlclde  may  be 
inferred  from  the  Tery  tact  of  firing  a  bullet 
that  causes  ihe  death  of  a  person.  AUen  v. 
United  atatee,  528 

18.  False  evidence  purposely  and  intention- 
ally invoked  by  an  accused  person  is  evidence 
against  him  as  the  basis  ot  a  presumption  of 
guilt.  Id. 
Documentary  eWdenoe. 

19.  A  judgment  against  a  public  officer  es- 
tablishing a  defalcation  far  beyond  the  penalty 
in  bis  bond  is  at  least  prima  facie  evidence 
against  his  sureties  to  show  a  breach  of  the 
bond.    Moaee  v.  United  Btatee,  111» 

20.  A  restatement  of  an  account  between 
the  government  and  an  officer,  disallowing 
credits  which  bad  been  given  him  upon  faUe 
and  forged  voucfaera,  is  not  inndmissible  against 
Lis  sureties,  although  it  was  made  after  hi» 
resignation.  Jd. 

21.  A  certified  transcript  of  tbe  account  of 
a  postmaster  is  admissible  on  tbe  trial  of  an 
indictment  of  bis  assistant  postmaster  for  em- 
bezzling money-order  fuods.  Pituet  v.  Unit^  l 
Statee,  224 

22.  An  assessment  tipon  stockholders  of  a 
national  banh,  made  by  the  comptroller  of  the 
currency,  cannot  be  excluded  from  evidence 
in  an  action  against  a  stockholder  on  the 
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irrouod  that  the  aneanDent  la  an  attempt  of  an 
cxrcuiive  officer  to  ezerdw  jodlcial  foDctioDS. 

BttifiMit  T.  IMand,  C08 
28.  EotrieB  made  by  a  jaflrr  fnahookwhicb 
he  is  requirpd  to  kevp,  whether  hj  statute  or  bv 
coaimaod  of  his  superior,  are  competent  evi 
doooe  to  show  the  presence  of  a  priaoacr  ia 
the  Jail  OD  a  certain  dav,  although  the  Jailer 
has  no  distinct  reeoUeetioa  of  tu  fact  inde- 
pendenUr  of  the  record.  WMU  t.  United 
State*.  m 
24.  A  warrant  sifnied  by  a  person  as  "com- 
miuiooer  U.  S.  court"  for  a  cerlAlD  district  is 
not  inadmisfiible  od  the  ground  that  it  does  not 
purport  to  be  issued  by  any  officer  suLhorized 
to  UBUe  a  warrant,  and  that  he  Is  not  a  com- 
misaiooer  of  the  drcitit  oqurL  Slarrr,  United 
Statea,  .  m 

To  wrItlDf . 

26.  The  legal  construction  of  the  tenns  of  a 
will  executed  and  stlested  ss  required  by  law 
caODOt  be  affected  by  testimony  as  to  the  testa- 
tor's state  of  health  at  the  time  of  publishtDg 
the  will,  or  as  to  his  length  of  life  afterwards. 
Barber  T.  Pitttburg,  Ft.  W,  A  C,      0».  085 

Opinions  and  eonelnalons. 

Hn.  The  opinion  of  a  witness  as  to  the  flnan- 
rial  responsibility  of  one  who  is  accused  of 
fraud  in  obtainioe  credit  upon  a  guaranty  fs 
not  admissible.   Agneww.  Vmted  Utatet,  824 

27.  Men  employed  by  the  Department  of 
Affricullure  to  InTestigate  diseases  of  animals, 
and  who  bare  Investigated  Ttxaa  fever,  may 
testify  as  experts  to  the  u&ture  and  symptoms 
of  that  diseaae.    Qraf/eon  v.  Lynch,  S80 

38.  ^tatemeota  that  a  certsio  cattle  disease 
ii  ordinarily  called  "Texas  fever,"  made  by 
witnetses  wno  have  given  the  symptoms  of  the 
disease,  an  not  Improper  although  the  wit- 
'nesses  are  not  ezpwts.  Id. 

89.  The  fact  that  certain  distrlcU  of  Texas 
are  Infected  with  Texas  fever  may  be  stated  by 
experts  familiar  with  thatdiBease,  though  they 
haveoever  visited  those  districts  in  person.  Id. 

80.  One  te^ifylDg  as  a  medical  expert,  who 
has  stated  alt  that  ne  had  seen  and  heard  and 
ffiven  his  own  expert  opinion  thereou  fsoocern- 
ing  the  sanity  of  a  person,  need  not  beallowed 
to  tie  asked  what  medical  science  teaches  on 
the  subject.   Da»ie  v.  United  BtaUt,  760 

Dedhmttiona. 

81.  On  the  qoestfon  whether  a  comUoation 
was  lawful  or  not  declarations  of  those  eo- 
gsfted  In  It  explanatory  of  acts  done  in  further- 
aoK  of  lu  object  are  competent  evidtence  after 
the  combination  has  been  proved.  Wiborg  v. 
United  StaUt,  269 

82.  A  conversation  between  two  makers  of 
a  note,  in  the  abseooe  of  a  payee,  caonot  be 
proved  Id  their  favor  against  hun  in  an  action 
upon  the  note.  Jfelton  v.  FUnt,  1002 

88.  Statements  1^  the  mntguor  after  the 
execution  of  a  mortgage  and  delivery  of  pos- 
•eiaiun.uDder  It,  as  to  what  be  iDteoded  theio- 
atrnmeot  to  be,  are  not  admissible  in  evidence 
againt  the  mortgagee.  W,  B.  Qrimee  Dry 
Qoede  Oa,  r.  MtOeOm,  624 

84.  In  a  contest  between  bdn  or  next  of 
kin,  oommtulcatlrau  <tf  the  ancestor  to  an  at- 

isis 


tonieywho  drew  a  wfll  or-slmliardoeameat 
are  not  Folvlleged.   Olever  v.  Patten^  780 

35.  On  a  trial  for  killing  a  negro  In  the  Indi- 
an country  bis  Ktslcmeots  to  a  witness  that  he 
did  not  beloQg  to  that  country  but  had  come 
from  Arkansas,  offered  on  the  question  of  the 
Jurisdiction  of  a  Federal  court,  are  mete  hearsay 
and  not  within  the  rule  as  to  declarations  bv 
deceased  persons  against  their  Interest,  al- 
though the  adoption  of  a  colored  man  into  the 
Indian  tribe  confers  certBlo  beaeflls,  rights. and 
privities.    iMeaav.  United  Statee,  282 

88,  Evidence  that  a  person  whoae  dying 
declarations  are  offered  in  evidence  had  re- 
ceived extreme  nociion  la  admissible  as  sbow- 
iag  the  circumstances  under  which  the  decla- 
ration was  made.   Cbrwr  t.  United  Statee, 

802 

87.  Dying  deelaratfons  may  be  impeaidied 
by  evidence  of  other  statements  l»y  the  aame 
person  which  are  inconslsteDt  therewith.  2d. 

88.  Evidenoe  ot  a  conversatloD  maj  be  met 
with  testimony  by  the  other  party  respecting 
the  same  coDTetaatioOt  to  explain,  Tary,  or  con- 
tradict iL  Id. 

BalevMcji  auhteriaJll^. 

89.  Evidence  that  another  person  had  com- 
mitted another  and  different  offense,  and  had 
been  indicted  and  convicted  thereof,  ta  not  ad- 
missible on  a  prosecution  for  crime.  Fouet  v. 
United  Statee,  924 

40.  The  flight  of  an  acctised  person  is  com- 
petent evidenoe  against  him,  as  havinga  ten- 
dency to  establish  his  guilt.  AOm  v.  United 
Statee^  08 

41.  Evidence  of  the  oommerdal  rating  of  • 
defendant  charged  with  defrauding  a  buik  br 
obtaining  credit  on  his  guaranty  of  bonds 
which  are  worthless  or  nearly  so  is  not  admis- 
sible to  show  bis  flnancial  condition.  Agnev 
V.  United  Statee.  824 

42.  The  cuBtoma  and  course  of  business  of 
the  postoffice  may  be  proved  by  government 
officers  in  that  deftartment  to  rarae  a  presump- 
tion Uiat  papers  delivered  by  poatofilce  em- 

Eloyeea  were  delivered  in  the  usual  ytaj  after 
aving  been  mailed  at  the  postoffioa  for  publi- 
cation.  Ihinkpw,  United  SbOet,  79B 

48.  Proof  that  copies  of  a  newspaper  were 
actually  received  at  a  postoffice  In  lai^e  num- 
bers every  day  for  mailing  Is  admissihle  to 
show  that  copies  of  a  Ave  o'clock  edition  of 
that  paper,  received  m  part  of  the  mall  matter 
of  certun  persons,  came  through  the  postoffice^ 

Id. 

44.  Estimates  of  the  valtie  of  the  use  of  a 
pleasure  yacht,  made  by  friendly  witnesses, 
with  no  practical  lIluBtrations  to  support 
them,  without  any  showing  that  the  vessel 
was  earning  profits  or  belonged  to  a  class  of 
vessels  for  which  there  Is  a  steady  demand  In 
the  market,  are  insufficient  to  be  made  the 
baslfl  of  a  Judicial  award  for  damages  by  its 
detentioo.   The  Omguerert  987 

48.  Evidence  of  a  general  reputation  for 
truth  and  veradiy  is  admlisible  on  a  prosecu- 
tion for  making  a  false  depoeidoo,  not  merely 
to  give  weight  to  defendant's  personal  teaa- 
moDj  In  the  case,  but  to  establish  a  gencnl 
diameter  takconslstetit  with  guilt  of  that  crlme^ 

les,  184, 166,  Iftft  U.  S. 
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whether  he  hu  testified  or  not.  Edgington  t. 
UniUd  States,  467 

46.  Evidence  u  to  (»dlateral  secuiity  which, 
it  te  claimed,  should  have  heen  exhausted  b»* 
fore  briogiDg  action  on  a  note,  la  not  admissi- 
ble on  the  part  of  the  defense,  where  there  Is 
no  auggestioQ  in  the  answer  respecting  such 
■ecnrity.   Nelton  r.  Flint,  1003 

47.  Allentlons  alleging  a  Joint  relationship 
and  the  doing  of  negligent  acta  Joiatlj  are  dl- 
▼iaible,  and  wilt  sustain  proof  of  negligence  on 
the  part  of  one  defendant  only.   AUantie  (ft 

B.  Oa.  T.  LaM.  485 

48.  A  Tarlance  betweot  a  bond  described  in 
the  declaration  ■■  bearing  date  April  9,  when 
tbe  Instrument  tn  erideace  purports  to  bear 
date  the  —  day  of  March,  is  immaterial 
wben  the  eridence  shows  that  the  twnd  was 
accepted  i»  A|nll  S.  as  It  speaks  from  the 
date  of  aooeptaiice.    Jfiiait  t.  Ohittd  States, 

1119 

Snneiencx- 

49.  Eridence  of  an  established  reputation 
for  good  character,  if  relevant  to  tbe  issue, 
may  alone  create  a  reasonable  doubt,  although 
without  it  the  other  eridence  would  be  coo- 
Tincing.    Bdgington  r.  United  &atea,  467 

50.  A  mere  preponderance  of  evidence  which 
at  the  same  time  is  vague  or  ambiguous  Is  not 
sufficient  to  warrant  a  finding  of  fraud.  La- 
tons  V.  United  States,  425 

51.  Testimouv  as  to  value  by  witnesses  duly 
qualified  to  testify  in  relation  to  the  subject  of 
inqui^,  even  if  uncontradicted,  will  not  pre- 
vent the  jury  from  exercising  their  Independ- 
ent judgment   2S<  Oongueror,  987 

62.  A  delinqnent  tax  list  which  Is  made 
prima  facie  evidence  by  Ariz.  Rev.  Stat.  1887. 
$  2686,  that  the  taxes  therein  are  due.  is  of  tbe 
same  effect  as  evidence  respecting  taxes  of 
prior  yean  reassessed  in  that  list,  as  of  the 
tans  for  the  corrent  year.  Jfotift  v.  Arisonn, 

667 

68.  A  newspaper  In  which  a  penon's  name 
after  the  word  "by"  la  printed  just  below  tbe 
name  of  the  paper  is  admissible  to  prove  the 
proprietorship  of  sucb  pernon.  on  an  Indict- 
ment against  him  for  publishing  such  paper, 
— especially,  when  it  is  shown  by  other  evidence 
that  he  ia  the  proprietor  and  publisher  of  a 
paper  of  that  name.   Dunlop  v.  United  States, 

709 

54.  The  responsible  head  of  a  newspaper 
esiablisbment  is  suttldcntly  proved .  to  have 
known  the  indecent  character  of  the  contents 
of  bis  paper  after  several  years'  proprietorship 
and  comptainta  made  to  him  on  the  subject. 

Id. 

55.  Damage  by  sea  water  to  baggage  in  a 
compnrtmeot  of  a  steamship  is  not  shown  to 
have  been  caused  by  an  act  of  Qod  or  inevita- 
ble accident,  hj  evidence  which  merely  tends 
to  show  thai  it  resulted  from  the  breaking  in 
of  the  cover  of  a  porthole  in  the  compartment 
by  floating  wreckage,  where  the  evidence  does 
not  fully  establish  this  fact  or  the  fact  that  tbe 
porthole  was  properly  inspected  before  the  al- 
leged accident,  or  explain  why,  if  the  wreck- 
age was  sufficient  to  do  that  damage,  tbe  ves- 
•3  did  not  steer  away  from  it  or  slMckeu  speed 
while  pairing  through  it.   TkeMi^estie^  1089 


EXBGUTIVa  DfiPAKTHENT. 
Oluxb.  8l 


Bee 


EXECUTORS  AND  ADMXHXBTBA- 
TORS.  See  also  Aotxoh  <m  Sdit,  8; 
Eqirrrr,  4;  LnoTATvm  or  Aonxan,  1. 

Holding  that  advances  by  an  administrator 
with  tbe  will  annexed  to  pay  debts  of  tbe  de- 
cedent constitute  a  coUectibfe  debt  against  the 
estate  for  which  real  estate  may  he  sold,  even 
if  erroneous,  doea  not  Invalidate  tbe  aale  on 
collateral  attack.   Manson  v.  Dutuantm,  1106 

EXPERTS.  See  Etidwioi. 

EXPLOSIVES.  See  Xann  am  Sot- 

AltT,  1,  2. 

EXPRESS  OOMPANIEa  Bee  0<w. 
KBBCB,  8;  OoNBimrnoMAL  Law,  91; 
TaxBB,  16-19. 

EXTRADirXON.  8ae  Hanu  Qoav% 

io. 

FAIiSB  SWEARING.  See  OLana^  9; 

XVINBIIOB,  46. 

FEDERAL  ftUESTION.    See  VhKUt- 

me,  6. 

FELLOW  SERVANTS.    Bee  Mann 

UXD  Bbbtant. 

FELONY.  See  Tbul,  2. 
FICTION.  See  Lxen^  S. 
FIRES.  See  GoxnnTQTicaiu  Law.  1^  80; 

C0NT1UCTB,& 

FOOD. 

1.  The  oleomargarine  lej^latlon  does  not 
differ  in  character  from  tbe  internal  revenue 
laws  contained  in  U.  8.  Rev.  Slat.  3812, 
3S05,  8445,  8446,  etc.,  but  the  primary  object 
in  both  is  the  same,  namely,  to  secure  revenue 
by  internal  taxation  and  to  prevent  fraud  in 
the  collection  of  such  revenue,  raUier  than  tbe 
protection  of  parchaaera.  S»  KoUoek,  818 

3.  Bequlring  mannfac^nma  and  dealera  in 

oleomargarine  to  put  it  in  {nckagea  marked  and 
branded  as  tbe  Commissioner  of  Internal  Rev- 
enue, with  tbe  approval  of  the  Secretary  of 
the  Treasury,  aball  prescribe,  does  not  consti- 
tute a  delegation  of  power  to  those  officers  to 
determine  what  acts  shall  be  criminal,  but  the 
act  of  Congress  of  August  2,  1886.  sufficiently 
defines  the  offense  by  requiring  the  packages 
to  be  marked  and  branded,  prohibiting  the 
sale  of  packages  that  are  not,  and  presmblng 
the  punishment  for  sales  In  violation  of  its  pro- 
visions, leaving  tbe  mere  description  of  partic- 
ular marks,  atampa,  and  brands  to  be  deter< 
mined  by  those  omcera,  £k 

FORFEITURE.  Bee  also  AraoRaLTT,  8; 

PuBUO  Lands.  25-81. 

Forfeiture  of  a  vessel  under  U.  S.  Rer.  Stat, 
1 6288,  on  the  ground  that  it  was  fitted  out  to 
cruise  or  comimt  hosUUtles  against  a  fweign 
6  1318 
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prince  or  state,  does  not  depend  upon  the  con- 
viction of  a  peraoD  or  persona  for  doing  the 
criminal  aoUi  U»iM  mUa  t.  Tka  Tkrm 
Wtndi,  807 

rOBMEBraOPABDT.  8w  Ckmhtax. 

FBAHCBIB&  8aeTAza^9.  10.14 
FBAUD.  BwXrnnnc^  1^  SO: 
FBEEHASOirS.  See  TlZM^  94. 
FBEXCHSPOXtXATIOV  CLAIM.  See 

APFUL  AHD  XbB(»,  4 

om.  SeeBoDimiHtt. 

ORAVD  ^niY.   Bee  Oojibhtutiohal 
Law,  8;  Obocxral  Law,  9;  Imduxs,  9. 

O0A&AVTT.  Bob  Bum,!. 

eVABDIAV  AD  LITBM.  BeeBiFAim. 

HAHBAB  CORPUS.  See  alao  Atfkal 
AVD  Ebbob,  9;  28,  78. 

1.  A  writ  of  habeas  corpus  cannot  be  made 
nae  of  to  perform  the  functions  of  a  writ  of  er- 
ror or  an  apped.   Bt  parte  Lennon,  1110 

9.  Jurisdiction  of  a  court  cannot  be  ct^later- 
allj  attacked  by  evidence  (bften  the  record 
upon  habeas  corpus,  b/  one  who  wu  not  a 
partj  to  the  original  caae.  Id. 

8.  A  oonrictlott  on  a  verdict  which  falls  to 
■pedfy  (be  degree  of  the  crime,  when  the  law 
divides  It  Into  degrees,  with  punbhment  Taiy- 
fng  acoordlog  to  toe  degree,  altboof^  it  la  er- 
roneous, la  Dot  ■  Jurisdictional  defect  for  which 
the  convict  can  be  letoased  on  habeas  corpus. 
Se  Bekart,  1086 

4,  The  discharge  on  habeas  ocnpus  of  a  per- 
son arreatcd  on  n  warrant  of  a  state  court  ai  a 
fugitive  from  the  jnstJoe  of  estate  of  which  he 
Is  a  native  bom  cnlzen.  when  claimed  oa  the 

S round  that  be  holds  a  consular  office,  may  be 
eoied  by  a  Federal  court  when  bis  coDsular 
office  bas  terminated  at  the  date  of  the  order, 
•Itbough  It  exbied  at  the  time  of  bis  srrest 
and  when  the  petition  tot  the  writ  was  filed. 
LuigiY.  VtiH  Dt  Oarr.  1046 

6.  Oonrts  of  the  United  Btstes  may  ezerdae 
a  discretion  in  determining  the  question  of  the 
discbarge  of  a  person  on  habeas  corpus  who 
has  been  arrested  as  a  fugitive  in  a  state  pro- 
oeedlnr  in  aid  of  a  prosecution  for  the  Tiolap 
tlon  of  the  laws  of  another  atatCL  M. 

HBTHa.  Bee  WiUA 

HIOHWA'SB.    See  slso  OoawiTtiruWAL 
Law,  7,  97;  Damagbs,  S-4;  Iiuuhoticui. 

7;  Railboass,  0. 

A  railroad  may  be  permitted  fay  dty  an' 
tborlties  to  use  a  highway  reserved  for  pub' 
lie  use  as  a  blgbway  aod  for  other  public  uses 
under  tbe  act  of  Congress  of  July  2,  1836, 
which  provided  for  platting  lands  In  Iowa  into 
towns.    BurUnoton  QatlkM  Co.  T.  Burlino- 

ton,  o.B.Air.B.  Co.  im 
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HOMESTEAD.  Bee  Pdbuo  Tf*FT%  4 

HOMICIDE.  See  also  SnDBHOB,  17,  K; 
Ihdictmbrt,  6;  Tbiai..  99,  80,  89-84 

1.  An  assault  whicb  wfll  JuaUfy  the  homi- 
cide of  tbe  assailant  mnst  be  somethlns  more 
than  an  ordinary  assault,  and  must  be  such  as 
would  lead  a  reasonable  peraon  to  believe  that 
his  life  Is  In  perlL   AUen  t.  Crniud  8tatm,  628 

9.  Here  words,  however  aggravating,  are 
not  sufficient  to  nxluoe  a  homldoe  from  mur- 
der to  maoslaugbier.  Id. 

8.  The  intent  necesaary  to  oonatitnte  malice 
aforethought  under  Uie  common  law  of  mur- 
der need  not  have  existed  for  any  particular 
time  before  the  killing,  bat  nuty  spring  up  at 
the  instant,  nod  be  infemd  from  tbe  (hct  of 
kilUng.  Id. 

4.  A  person  assaulted  Is,  In  general,  bound 
to  retreat  aa  far  as  he  can  before  alaying  his 
assailant.  Id. 

6.  A  guest  in  the  office  of  a  hotel  Is  not  re- 
quired to  step  sside  when  an  assailant  rapidly 
advances  npoo  blm  with  a  deadly  weapon,  biA 
has  a  right  to  remala  where  he  ia  and  resist 
the  attack  and  do  whatever  Is  necessaty,  or 
what  he  has  reasonable  grounds  to  believe  is 
necessary,  to  save  his  lue  or  protect  himself 
from  great  bodily  harm.  Bawe  t.  United 
atatm,  647 
6.  One  who  makes  an  assault  under  tbe 
provocaUon  of  offeoslve  language,  but  In  such 
a  way  ss  to  show  that  he  has  no  intent  to  do 
serious  bodily  barm,  and  tlm  ledres  nnder 
such  circumslancea  as  show  that  he  does  not 
Intend  to  do  anythiog  more,  but  in  good  fidth 
withdraws  from  further  contest,  has  the  right 
of  self-defense  when  the  person  assaulted  un- 
lawfullv  pursues  him  with  a  deadly  weapon 
and  seeks  to  take  his  life  or  do  him  creat  bod- 
ily harm.  AL 

HOTEL  Bee  RBOKmBBfl»  t, 
HUNT.   See  Ibsiakb^  6. 

HUSBAND  AND  WIFE.  See  BviDSMaa, 

lA 

XGTO&AHCB  OF  LAW.  SeeEnDBMOB, 

la 

IHOOMPETENT  PERSONS.  Saeln- 

DXHOB,  80;  TbiaIh  20. 

INDIAJTA.   Bee  BouBDABiBa,  1. 

INDIAN    DEPREDATIONS.  See 

C1.AIHS,  0. 

INDIANS.  Bee  also  Oousn,  0.  9;  Bncv- 
jiBHT:  Xtidbhcb,  IB;  Pdblio  LABsa,  99. 

1.  The  Queatioas  of  the  repeal  of  one  stat- 
ute of  tbe  Cherokee  Nation  by  another,  and  as 
to  what  is  tbe  existing  law  of  that  nation  as  to 
the  constitution  of  a  grand  jorr,  are  solely  for 
the  oonrts  of  that  nation  to  decide,  without 
any  right  of  review  In  Federal  courts  by  babeaa 
corpus  proceedings.    Taiton  v.  Maym,  190 

A  The  prorision  as  to  a  grand  Jury,  In  the 
169, 104,  t«ft,  l««  U.  S. 
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6th  Amendment  to  tbc  Federal  CoDstitntloo, 
baa  no  application  lo  ctlmioal  procedure  in  the 
courts  of  the  Cherokee  Nation,  whose  powers 
of  local  self  goTernmeDt  were  enjoyed  before 
tbe  CoDstituUoo  was  made.  Id. 

8.  Tbe  treaty  between  the  United  States  and 
tbe  Ottawa  Indigos,  completed  in  1868  by  ac- 
cepting, with  Bome  modiflcationa  in  matters  of 
detail,  a  proposition  made  by  tbe  Indians  In 
February,  1867,  b  not  invalid  on  tbe  ground 
•  that  the  tribal  oreaoization  of  tbe  Ottawas  bad 
ceased  to  exist,  aliboiigb  by  tbe  treaty  of  1862 
tbe  tribal  organization  was  to  be  dissolved 
July  16,  1867.  since  tbe  propositioD  to  change 
this  was  made  by  tbe  tribe  before  that  date. 
Wiggan  v.  ConMy,  89 
4.  The  provision  in  tbe  Ottawa  treaty  of  1867. 
for  tbe  issue  of  patents  to  beads  of  families 
and  to  all  who  have  come  of  age  among  tbe 
alloiten  under  tbe  treaties  of  18w,  so  that  they 
may  aell  their  lands  without  reatriction  in  or- 
der to  remove  to  new  homes,  supersedes  the 
provision  in  the  earlier  treaty  for  tbe  issue  of 
patents  to  each  individual  member  of  tbe  tribe, 
ao  that  a  minor  who  is  not  ibe  head  of  a  family 
cannot  make  a  valid  sale  of  lands  even  tqr  or- 
der of  tbe  state  probate  court  li. 

6.  The  right  of  tbe  Bannock  Indians  tohunt 
upon  tbe  '*unoccupied  lands  of  tbe  United 
States,"  which  Is  given  them  by  the  treaty  of 
February  34,  1860,  "so  long  as  game  may  be 
found  thereon  and  so  long  as  peace  subsists 
among  tbe  whiles  and  Indbins  on  the  borders 
of  tbe  bunting  districts,"  cannot  be  exercised 
within  the  limlta  of  the  atate  of  Wyoming  in 
TiolatioD  of  iti  laws,  as  It  it  repealed  In  m  far 
as  such  lands  are  embraced  within  the  limits  of 
the  slate  of  Wyomioe.  by  the  admission  of 
that  state  on  an  equal  footing  with  Ute  original 
sUlea.    Ward-w.  Race  Bona,  244 

INOICTMBHT.  Bee  Amu  axd  Ebbob. 
110. 

1.  An  indictment  not  demurrable  on  Ita  face 
will  not  become  ao  by  the  addition  of  a  bill  of 
partlculais.  Dvntt^v.  United  OtaUt,  700 

9.  A  description  of  tbe  draft  la  auflSclently 
made  in  an  Indictment  for  destroying  a  regia- 
tered  letter  contafning  a  draft,  by  naming  its 
amount,  iiraw«e,  number,  and  place  of  pay- 
ment, adding  that  a  more  particular  deacrip- 
tfon  is  unknown  lo  tbe  grand  Jurors.  Boaen 
«ron«T.  United  StatOt  708 

8.  An  allegation  that  defendant  knowingly 
deposited  in  tbe  malls  a  publication  "tbe  char' 
actet  of  which  is  so  obscene,  lewd,  and  las- 
civious that  said  book  wouiii  benffeusive  if  set 
forth  in  this  indictment,"  sufficiently  charges 
that  tbe  book  was  in  fact  obscene,  lasclrious, 
or  lewd,  and  tbat  he  knew  it  to  be  so.  Price 
T.  United  Statee.  727 

4.  An  indictment  is  not  defectlTe  because  U 
spells  the  name  of  the  defendant  "Faust,"  in- 
stead of  "Foust."   FotMt  V.  United State$,2Zi 

6.  Ad  Indictment  sufflciently  allegea  that  a 
persnn  shot  by  defendant  died  of  tbe  wound 
hBIcied  by  him  and  at  the  time  and  place  at 
which  the  wound  was  Inflicted  by  alleging  tbe 
iofliclion  of  a  mortal  wound  upon  such  person, 
of  which  '*be  did  languish  and  languishing  did 


then  and  there  Instantly  dieu*  Batt  t.  UnUed 
Statet,  800 

INEVITABLE  AOOIDENT.    See  Bn- 

DBIfCK.  60. 

INFANTS.  See  also  AOTKHr  ob  Sun,  9; 
Appral  axd  Srbor,  24;  Intbbbst,  1. 

1.  An  answer  by  a  guardian  ad  Utem  of  an 
alleged  Infant  who  was  present  when  the  guar- 
dian was  appointed  cannot  be  repudiated  by 
the  latter  in  a  collateral  {voceeding  on  the 
ground  tbat  he  was  paal  twenty-one  years  of 
age  when  tbe  answer  was  made.  Manaon  t. 
Danean$on,  1105 

3.  A  nonresident  minor  may  be  bound  by  a 
decree  for  tbe  sale  of  lands  In  which  be  Is  in- 
tereated  for  tbe  debta  of  hla  ancestor,  wlthoot 
any  service  of  process  niMBblm,  when  agoaz^ 
dianodMmlsappointeatarepreseathlffl.  Id. 

INHEXtXTANOB  TAX.  8m  Tazbi^  88, 

87. 

INJUNCTION.   See  also  AonoN  ob  Sott, 
1, 3,  7,  0;  ArpBAL  and  Error,  16, 17. 

1.  Equity  Is  not  limited  to  the  restraint  of  a 
contemplated  or  threatened  action,  but  may 
even,  require  aflSrmative  action  where  tbe  cir- 
cumstances of  the  case  demand  It.  JBs  parte 
Lenmm,  1110 

A  The  legislative  ads  of  a  mnnldpal  body 
In  enacting  ordinances  will  not  be  restrained 
inJuneUon.  Sew  Ortean*  Watarwarka  Qk 
SiM'Orteaiu,  618 
8.  An  injunction  to  restrain  an  action  at  law 
cannot  be  tnalntaioed  on  grounds  which  would 
constitute  a  complete  defense  at  law.  Demeee 
T.  Beinhafd,  7S7 

4.  A  remedy  by  injunction  for  the  protec- 
tion of  interatttte  commerce  mav  be  provided 
by  Congress  as  mora  efficient  than  any  other 
citII  remedy.  (TMtel  Biiaet  t.  Tramt-MimvH 
S)reight  Auo.  1007 

A  An  injunction  against  refusing  to  extend 
to  a  certain  railw»  such  facilities  Tor  the  in- 
terchange of  tramc  on  interstate  bnriness  as 
are  enjoyed  by  other  companies,  and  againai 
refusing  to  receive  its  cars  billed  from  one 
state  to  another,  is  not  subject  to  the  objection 
tbat  it  attempts  to  cooipel  the  performance  of 
personal  contracts  for  aervlce  r^lroad  em- 
ployees,      parte  Leunen,  lllO 

A  An  injunction  to  restrain  executive 
officers  of  a  state  from  coatinned  and  repeated 
acts  of  trespass  In  seizing  and  carrying  away 
and  confiscating  for  the  use  of  the  state  tbe 
property  of  the  complainant,  under  alleged 
authority  of  an  unconstitutional  statute,  Is  not 
invalid  on  the  ground  that  it  ia  a  proceeding 
Btrainst  tbe  state  or  that  It  interferes  with  of- 
ficial discretion.  Seott  v.  Donald,  648 
7;  An  injunction  against  a  railroad  on  land 
reserved  for  "public  uses"  cannot  be  granted 
to  an  adjoining  lotowner,  whatever  right 
there  may  Jm  to  compensation  for  injury. 

0.  R. 


Burlington  Oatlight  Co.  v.  Buriingtoi 
A  a.  H.  Co. 


740 


8.  Offldala  who  are  not  partlM  to  a  anit  for 
an  injnnctioo  against  enforcing  an  uDconsiitu- 
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tikmil  lUtnte  canoot  be  fncliided  in  the  In- 
JnoctloD.  SeottY.  DonaJd,  648 
9,  Apenon  tutTtog  actual  ooticeof  bd  in- 
loDctloD  may  be  amenable  tfaereto,  altbough 
be  wai  not  a  party  to  the  soit  In  which  the  fn- 
jnnciion  waiusued  and  bu  not  been  aerred 
wftb  any  proceM  or  notioe  fai  the  proceediogi. 
Jb  ftaU  Zmhm.  2110 

nnrKEEPBR.  See  Bboextbhw 
mrOCEVCSB.  see  Tbui.,  81,  91. 

nWAHB  PBBSOMS.  Bee  laooMf mmuit 
Pxaeoxa. 

IHSOLVENOT. 

1  The  aecarlty  Teated  In  a  nattonal  bank  by 
a  coBTgrancc  from  an  Insolvent  In  violation  of 
Ma»  Pub.  Btat.  chap.  167.  gS  96.  96.  ta  not 
taken  away  fnoi  the  bank  In  nolatioo  of  the 
United  Statea  law  becann  the  itate  itatnte 
■»kee  the  conveyance  menlr  voidable,  and 
mt  void.  MeCi^n  v.  OH^tman,  461 

S.  A  national  bank  la  notexempted  from  the 
opetatloo  of  Haas.  Pub.  Stat  chap.  167,  96. 
98.  prohibftioff  prefereacea  to  creditora  of  an 
inaolvent,  by  U.  S.  Rev.  Stat,  g  6187.  author- 
Izlog  national  banks  for  certain  purpoaea  to 
purchase  real  estate.  Id. 

8.  A  etmveyance  in  tnut  to  secare  certain 
deMi,  merring  the  rf|^t  to  redeem  the  prop- 
er^ within  rixty  daya,  and  on  fiUlnre  to  do  ao 
giving  a  trustee  power  to  sell  the  property  for 
carii  and  execute  the  trust,  retanUog  the  bal- 
ance. If  any,  to  the  grantor,  dtbousn  it  iHves 
«zclue(ve  posseaaloa  Immediately  to  the  trus- 
tee, ia  not  an  assignment  for  creditors  wUbln 
the  icope  of  the  Arkansas  statute  relating  to 
ai^menta.  ft80&(ManBf.  Dig.  1884,  p.  S18). 
wTb.  Grimm  Drf-QtedM  Co.  v.  MfMm,  624 

IH8URAV0E.  Bee  OowgnTuriowiJi  Law. 
9;  Iktkbmal  Rbtknub,  9l 

1.  A  atate  can  lawfully  punish  or  regulate, 
by  tbe  Imposition  of  civil  liability  or  other- 
wise,  the  doing  of  acta  witblo  Its  territory  by 
agents  of  a  foreign  lasursDce  company,  whicn 
are  calculated  to  neutralize  and  make  Inef- 
fective a  statute  prescribing  conditions  of  tbe 
rigbt  of  such  corporation  to  do  business  within 
the  sUte.   NoUe  v.  MiteKeU,  472 

8.  A  tobacco  company  has  an  Inannible  in- 
tereat  in  internal  revenue  atampa  which  It  haa 

{torcbased  and  paid  for  to  use  on  packages  of 
Is  goods.  United  StaUt  v.  Atneriean  To- 
baeeo  Co,  1061 
8.  Certificate  holders  in  a  benefit  society 
have  tbe  rigbt  to  rely  upon  a  constnictino 
given  to  the  rules  and  regulations  of  tbe  order 
by  the  bigbest  tribunals  of  tbe  order,  and  to 
wesome  that  the  supreme  lodge  will  not  en- 
force a  forfdtore  uoder  drcnmatances  which 
the  board  of  control  haa  hdd  did  not  create 
one,  Afprmw  Lodge  K.efP.  v.  KaUnthi,  168 
4.  The  ooDtlDued  receipt  of  asseeamenta  upon 
a  certificate  of  memberablp  In  an  endowment 
rank  of  the  Enlgbts  of  Pythlaa,  up  to  tbe  date 
of  tbe  deaUi  of  the  member,  la  a  waiver  of  any 
technical  forfeltare  of  the  omlflcate  leaion 
1216 


of  the  nonpayment  of  hia  lodge  dues,  for  wbicb 
aeparate  accnunta  were  kept  and  wbicb  formed 
no  part  of  the  consideration  for  the  certificate, 
where  tbememberfand  not  been  stupeoded  but 
bad  been  told  to  pay  them  befwe  tbe  next 
meeting  of  tbe  lodge  and  died  befoethat  time. 

Id, 

XRTBHT.  Bee  BnnBRoa,  17;  Hooaoini,  8. 
INTEREST.  8eealaoAxTUL:aBDXRnoH 

111;  CJOtTBTB,  14. 

1.  Interest  should  not  be  allowed  on  an  in- 
debtedness by  a  mother  as  guardian  to  her 
daughters,  most  of  whom  were  of  age,  during 
the  time  they  lived  with  her  without  anv 
charge  for  maintenance.  Clover  t.  PatUn,  76b 

5.  A  claim  of  10  per  cent  Intereat  on  a  mort- 
gage execoted  in  a  stote  where  andi  Intereat  ia 
allowed  cannot  be  allowed  wh«i  the  mortage 
la  Inclnded  In  a  general  account  upon  wbfch 
the  bill  Is  fouDded,  and  which,  as  taken  from 
tbe  creditor's  bootu.  sbows  a  charge  of  6  per 
cent  only,  computed  to  a  short  time  before  tbe 
bill  waa  filed.    WaOeer  v.  Broton,  866 

8.  TbeDistrlct  of  Columbia  is  not  entitled  to 
interest  on  a  connterclalm  against  a  contractor 
for  an  illegal  excess  paid  J^m  oa  a  oontnet, 
where  the  counterclaim  itself  to  eztlngnlshed 
by  tbe  act  of  Congress  of  February  18. 1896, 
establishlog  tbe  validity  of  a  previously  Ukgal 
claim  for  board  rates  Instead  of  contract  rates. 
DietritiqfColuwAia  v.  Johneon,  784;  Dittriet 

Columbia  v.  BaU.788:  Diariet  cf  Columbia 
V,  Diekton,  788 

4.  An  allowance  of  board  rates,  iastead  of 
contract  rates,  by  the  act  of  Congress  of  Feb- 
ruary 18.  189S,  in  favor  of  oontiaciora  with 
tbe  District  of  Columbia,  being  a  pure  gratuity 
eaiabllsbing  a  claim  which  was  previously 
illegal,  will  not  make  tbe  claim  bear  intereet 
prior  to  the  dat«  of  the  statute.  Id. 

6.  The  neglect  of  the  Poetmasier  General  to 
readjust  the  salary  of  a  postmaster  when  it  is 
his  duty  to  do  so  will  not  entitle  the  post- 
master to  Interest  on  tbe  amount  allowed  falm 
prior  to  the  time  of  its  liquidation,  alnoa  the 
government  is  not  chargeable  for  tbe  n^leet 
of  its  ofikera.  United  Utatu  v.  Verdior,  407 

6.  Interest  on  a  judgment  agaloat  a  postmas- 
ter  for  balance  due  on  his  account  to  tbe  United 
States  must  be  added  to  the  judgment  from  the 
time  of  verdict,  when  tbe  Judgment  remains 
unpaid  for  many  yean  and  until  a  raadjuat- 
ment  of  the  pnatmasier's  salary  under  the  act 
of  Congress  of  March  8,  1888,  shows  a  balance 
in  bis  favor  even  afterdeductlDgtbe  Judemeni, 
although  such  interest  cannot  be  offset  by  any 
Interest  on  hia  claim  for  tbe  readjuated  aaUry 
earned  prior  to  the  jodgmeDt  beoaoae  it  was 
unliquidated.  Id. 

INTERNAL    REVENUB.     Be*  alsi> 

Food,  1. 

1.  An  oath  to  the  fact  of  destrucdon  of  in- 
ternal revenue  stamps  parcbased  by  >  tobacco 
company,  and  that  tbe  company  bad  not  pre- 
sented any  claim  for  the  refunding  of  the 
amount  or  any  part  thereof  to  tbe  government, 
or  received  the  value  thereof,  ehber  directly 
orlodlRCtlj,  fn»n  the  government.  Is  a  substan- 
I6S,       U6.  IM  v.  & 
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tilal  complUiice  wttl  the  regulatiooi  of  the  de- 
partment providing  the  form  of  an  oath  from 
wbich  the  words  "'to  the  goTemmeot"  are 
omitted.  United  StataT.  American  Tobacw  Co. 

1081 

2.  The  right  of  a  tobacco  oompanj  tore- 
cover  from  the  UuUed  States  the  value  of  to- 
iMLCCOtaz  stamps  which  weredestrojed  unused 
1>7  a  flie,  under  U.  8.  Rev.  Btat.  %  H86,  is  not 
lost  by  the  fact  that  tbe  company  has  received 

Eay  tnent  therefor  from  an  insurance  company, 
ut  tbe  recovery  maj  be  bad  In  its  name  for 
the  benefit  of  tbe  insurer.  Id. 

INTERNATIONAL  LAW.   See  Ned- 

TIULITT,  1. 

XNTERSTATB  COMMERCB.  See  Com- 

HBBGB. 

INTOXICATINQ  LIQUORS.  See  Oou- 

XEBCB,  1,9. 

XHVOLUNTART  8ERVXTUDB.  See 

CoNBTiTimaNAL  Law,  26;  Shipfihg,  1. 

IRRIGATION  DISTRICTS.    See  also 

Afpbai.  atid  Ebrob,  89;  Cosbtitd- 
TiONAi.  Law,  3,  20.  22;  Codrts.  27. 

1.  An  apportiODmeot  of  water  between  the 
landowneri  of  an  irrigation  district  on  tbe 
basia  of  tbdr  assessmenta,  with  the  right  of 
each  to  aasfgn  tbe  whole  or  any  portiou  of  bis 
share,  does  not  show  that  the  use  is  other  than 
public,  or  that  It  amounts  to  a  distribution  to 
individuals  rather  than  to  lands,  and  on  that 
Account  mn;  not  result  in  a  use  for  irrigation. 
Fallbrook  Jrrig.  Ditt.  v.  Bradley,  369 

3.  The  fact  that  tbe  use  of  water  In  an  irri- 
gation district  Is  limited'  to  tbe  landowners 
tlierein  without  expressly  givlngever;  resident 
in  tbe  district  a  right  to  share  In  tbe  use,  al- 
ttiough  any  landowner  has  tbe  rifht  lo  sell  or 
assign  any  or  all  of  bis  portion,  does  not  pre- 
vent the  use  from  being  publla  Id. 

8.  Land  which  can  be  beoeflcially  iised  to  a 
certnin  extent  without  Irrigation  may  yet  be  so 
much  Improved  by  it  that  it  can  properly  be 
included  in  an  Irri^tion  district  and  assessed 
for  tlie  benefits  of  tbe  artificial  Iirlgation  as  a 
public  improvement.  Id. 

4.  Tbe  right  to  appear  and  contest  tbe  facts 
upon  which  a  petition  for  an  Irrigation  district 
is  based,  and  also  the  fact  of  benefit  to  any  par- 
ticular land,  is  implied  In  tbe  provisions  of  Cat. 
act  Mnrcb  7.  ]8t)7,  as  amended  by  tbe  acts 
of  1888  and  1891,  which  require  a  petition  to 
be  presented  after  notice  published,  and  that 
tbe  board  f>hall  hear  tbe  same  and  on  final 
bearing  shall  define  tbe  boundaries  of  tbe  dis- 
trict. i(f. 

JAII£.   See  Etidbhcb,  2& 

JUDGE.   See  Codbts.  3. 

JUDGMENT,   Bee  also  Action  or  Suit, 
4;  Estoppel,  1;  Etidkncb,  19;  Exbcd- 

T0R8    AND    ADUINIBTBATOBa;  HaBBAB 

Corpus,  2;  Infants,  1. 

1.  Jurisdiction  to  render  judgment  of  "flat 
•xecutlo"  on  the  return  of  "nihil"  to  two  sno- 


cearive  irrits  of  sdre  l^das  on  the  wlginal 

judgment  Is  obtained  in  accordance  with  the 
rule  that  the  return  of  two  oibils  is  equivalent 
to  a  service.   Broim  t.  W]/ifant,  284 

2.  Error  In  holding  that  a  trust  did  not  pnr 
tect  real  estate  from  the  creditors  of  the  bene- 
fictary,  or  Id  holding  that  a  will  not  so  executed 
that  It  can  be  provm  In  the  Jurisdiction  consti- 
tutes a  sufficient  enrdsa  of  a  power  <rf  ap- 
pointment, will  not  render  the  dedston  void  <m 
collateral  attach  Jfonam  t.  Dummuoh, 

1106 

8.  One  who  has  volnntarlly  song^t  the  judg- 
ment of  the  supreme  coart  of  a  state  to  declare 
that  a  decree  of  a  lower  court  was  not  only 
erroneous  but  void,  altbough  oot  a  voluntary 
litigant  in  tbe  trial  court,  is  bound  by  thejudg* 
ment  of  the  supreme  court  aa  ret  JutNeatOt 
and  cannot  attack  it  collaterally  In  a  drcult 
court  of  the  United  SUtes.  FonytA  t.  JZnn- 
mond,  1096 

4.  Recovery  against  either  of  Uie  defcmdanta 
may  be  bad  under  the  CiUifomla  practice,  even 
when  the  action  ia  founded  upon  a  contract 
Attantie  4  P.  A  Cb.  T  Laird,  486 

JUDICIAL  VOTIOE.  See  SmmTOB.  fl. 

JURISDIOTIOV.  See  ACTION  OB  SiTiT, 
10;  CosTB. 

JURY.  See  OomTrnmoKAL  Law,  6;  Rs- 

HOTAI.  OF  CaOBBB,  2;  TbIAL,  42, 


JUSTICE  OF 

COUBTB^  0. 


THE    PEACE.  See 


KEHTUCKT.  See  BouHDABiHa,  1. 
KNIGHTS  OF  PYTHIAS.  See  Inbdb- 

ABCB,  4. 

LABOR  OROANIZATIONa  See  Cok- 

TBUFT. 


LACHES. 

8.7. 


See  LooTATion  op  Aonona. 


LEASE.   See  Bahkb,  6. 
LEVEES.   See  Contracts,  14. 

LICENSE.   See  Cohhbbcb,  8;  Godbts,  84; 
Etidbncb,  is. 

LIENS.   See  also  SniFPiNa,  2-4. 

1.  A  person  for  whom  work  is  done  on 
land  under  a  contract  may  be  the  *'  owner " 
within  the  Utah  mechanics' lien  law  of  March 
12. 1800,  although  without  any  legal  or  equi- 
table title  until  the  work  was  done,  If  he  be- 
came the  owner  when  tbe  work  was  com- 
pleted by  virtue  of  Its  performance.  Bear 
lake  A  B.  W.  W.  A  I.  Go.  v.  Garland,  327 

2.  A  mortgage  Is  not  a  valid  encumbrance 
upon  after-acquired  land  wltfain  tbe  meanioff 
of  a  lien  law  preserving  the  priority  of  valla 
encnmbrancea,  when  the  mortgagor's  title  la 
acquired  with  the  burden  of  the  lien,  which 
attached  simaltaoeoiuly  with  the  vesting  of 
title  in  him.  U» 
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t.  A  lira  of  k  contractor  for  the  coDsimc- 
tloo  of  a  canal  on  public  laodi,  bj  the  com- 
pletion of  wbicb  bli  employer  aoquirea  a  right 
of  way  Qoder  XS.  8.  Ber.  Stat.  %  2889,  Is  supe- 
rior to  that  of  a  prior  mortgaj^e  glren  br  the 
latter  wbicb  included  after  acquired  property. 
Bear  Lake  A  R.  W,  W.  dl.  0».  ▼.  Garland.  827 

4.  The  fact  that  a  mortga^  including 
afteracquired  inoperty  wai  on  record  before 
any  work  wai  dooe  1^  a  contractor  wbo 
claimia  lien  on  the  property  doea  not  aubocdl- 
nate  bla  lien  to  the  mortgage.  If  the  mortgagor 
acquired  bis  title  burdened  wUb  tiw  Uan  upon 
the  completion  of  the  work.  Id. 

fi.  The  flctioo  of  the  doctrine  of  relation 
will  not  be  Indulged  for  tbe  purpose  of  ef- 
fecting an  Injustice  to  lieoors  by  subject! as  the 
right  of  way  for  a  canal  on  tmblic  Isnds  to 
Ibe  prior  Iwn  of  a  mortgage  Including  after- 
acqutred  proper^,  when  the  existence  of  the 
mortgagors  tlUe  to  tbe  riirht  of  way  was 
made  possible  only  after  and  by  tlw  Iwoors. 

Id. 

9.  The  repeal  of  a  tnechsnW  Hen  law 
during  tbe  progress  of  tbe  Irork  for  which  a 
lien  is  risimed  does  not  cut  off  the  lienor's 
right  for  tbe  work  already  done,  where  tbe  re- 

Ciallngststute  te-enacta  ud  contloues  tbe  lira 
w.  with  some  changes  la  matten  of  [ooced- 
ure  only.  Id. 

7.  An  extensloo  of  the  titne  to  enforce  a 
mechaDici'  Ilea,  made  by  a  new  Hen  law  re- 
pealing, but  substantially  re-eoactfng,  tbe 
former  during  the  progress  of  tbe  work  for 
which  a  lien  Is  claimed,  does  not  affect  any 
right  or  remedy  of  the  lienor,  witbiu  the 
meaning  of  a  proriao  that  tbe  repeal  shall  not 
affoct  any  right  or  remedy  under  tbe  former 
law;  and  therefore  tbe  proviso  doea  not  prevent 
him  from  claiming  the  benefit  of  tbe  eolarse- 
ment  of  time.  Id 

8.  A  lien  on  bonds  to  secure  a  claim 
against  a  third  person  is  created  by  a  letter 
from  tbe  owoer  of  the  bonds  to  a  creditor, 
stating  that  he  has  loaned  the  bonds  to  the 
debtor,  with  the  oDdentBodlng  thM  any  in- 
debtedness that  may  be  owlog  to  such  md- 
Itor  at  auT  lime  shall  be  paid  before  the 
TStiim  of  the  bonds  or  the  value  thereof  to  the 
owner,  and  that  they  or  their  value  are  at  tbe 
risk  of  the  debtor's  business  so  far  ss  any 
claim  the  creditor  may  have  against  such 
debtor  is  concerned.    Watker  v.  Broun,  tiK 

9.  A  contributloD  to  tbe  assets  of  a  debtor, 
for  whtdi  a  debt  exists  to  a  persoo  who 
bad  loaned  bonds  to  tbe  debtor  and  agreed 
wltb  another  creditor  that  they  should  not  be 
returned,  or  the  value  thereof,  until  any  claim 
tbe  latter  might  have  against  the  debtor 
should  be  paid,  cannot  affeci  tbe  lien  on  tbe 
bonds  for  the  latier's  claim  against  the  debtor. 

Id. 

UFE  TENANT.  See  Claims,  6. 

LIMITATION  OF  ACTION&   Bee  also 
CLADO,   11;    GOKFLICT    OF    Lawb.  8; 

Courts,  28. 
1.  A  claim  by  an  executor  against  bla  estate 
Is  tiot  witiiiD  the  statute  of  limitatloDfl  la 
force  In  the  District  of  Cdumbla.  Gtoter  t. 
PatUn,  700 
IStS 


i.  Tbe  mere  fact  that  a  bm  Is  left  oi  flia 

flies  will  not  relieve  from  the  effect  of  laches 
where  there  is  failure  in  diligent  prosecution. 
Witlardr.  Wood,  681 
8.  Tbe  dlsmiasal  of  an  action  during  Ibe 
pendency  of  which  tbe  limitation  has  rua 
will  bar  tbe  remedy  In  tbe  absence  of  any 
statutory  provision  to  tbe  contrary.  M. 

4.  Liability  by  reason  of  the  acceptance  of  • 
deed  without  execuUog  It,  in  which  a  oot- 
en^nt  of  tbe  grantee  to  assume  a  mortgage 
is  recited,  is  snbiect  to  the  limitation  ive- 
Kribed  as  to  simple  contractsi  IL 

6.  Tbe  limitation  of  a  cause  of  action 
against  a  grantee  by  reason  of  bis  acceptance 
of  a  deed  in  the  execution  of  which  be  does 
not  join,  but  wbicb  recites  his  ooveoaat  to 
assume  a  mortgage,  Is  fixed  in  equity,  by 
analogy,  at  the  time  tbat  ao  action  at  law 
would  be  barred.  JU. 

6.  A  grantee^  covenant  assuming  a  mort- 
gage will  not  be  enforced  in  equity  after  six- 
teen years'  delay  to  issue  process  against  bim. 
during  seven  of  which  he  resided  in  the  ju- 
risdiction and  for  as  long  a  period  bad  re- 
sided in  a  state  not  far  distant  In  which  an 
action  could  have  bera  maintained,  although 
several  years  before  process  was  issued  against 
him  suit  was  brought  against  soother  party, 
but  sabsequeotly  disml'sed,  ud  daring  tne 
delay  tbe  remedy  against  several  other  panics 
who  were  liable  on  the  mortesge  had  been 
lost  by  bankruptcy,  death,  and  lame  of  time, 
while  Ibe  property  bad  dimiDisbeain  value  one 
half  and  had  passed  into  the  ownership  of  tbe 
beirs  of  the  mortgagee.  Id. 

7.  One  who  sleeps  upon  his  rights  for 
many  yean  without  any  demand  upon  bis 
claim  against  another,  while  the  latter,  wbo 
deoies  the  claim,  is  In  proper  mraul  cm- 
ditlon  and  until  he  Is  deprived  of  his  reason 
and  faculties,  will  be  barred  by  laches  from 
any  relief  In  equity.  WJUtneg  v.  Fixe,  1145; 
Woodv.  Fat,  1149 

5.  An  amendment  merely  dismissing  one  of 
two  joint  tortfeasors,  and  complaining  of  tbo 
remaining  defendant  only,  does  not  introduce  a 
new  cauae  of  action  with  respect  to  the  stat- 
ute of  limitations.  Atiantie  A  IK  B.O0.  t. 
Laird.  48S 

0.  Amendmenta  to  s  complaint  stating  that 
plaintiff  was  traveling  upon  a  "ticket,"  in- 
stead of  a"flr8t  class"  ticket  ss  orlffioally  stated, 
and  tbat  tbe  defendant  was  chartered  by  Con- 
gress, instead  of  tbe  lawa  of  Massncbusetts  as 
first  averred,  do  not  state  anewcauseof  actina 
with  respect  to  the  statute  of  Umitstlons.  At- 
tantie  dP.B.O».Y.  laird,  480 

LOTTERIES. 

A  paper  tbat  contains  nothing  bat  flg> 
urea  which  In  fact  relate  to  a  drawing  that  has 
already  been  completed  is  not  a  paper,  certifi- 
cate, or  Instrument  purporting  to  be  or  repre- 
senting a  ticket,  chance,  share,  or  Interest  in 
any  lottery,  which  the  act  of  Ooogiesaof  18WI, 
chap.  191,  makes  it  aolawfnl  to  bring  into  the 
United  States  or  deposit  In  the  malle  or  carry 
from  one  stale  to  another,  as  tbe  suuite  de- 
scribes pspert  which  contemfdata  a  future 
Ift-1, 164.  left.  Kit  1'.  ^. 
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drtwiDg  of  the  lottety.  .FVuhm  t.  VnHed 
State*.  m 

MAILS.   See  PoerorpiCB. 

BIALICE.   See  Tkui^  £6. 

MANDAMUS. 

1.  Handamus  may  be  issued  to  compel  the 
circuit  court  to  set  aside  Its  orders  graDtine  a 
rehearing  for  newly  discovered  evidence  after 
the  merits  of.  the  case  have  bees  disposed  of  by 
the  Supreine  Court  of  the  United  States  on  ap- 
peal when  they  were  tn  unintentiooa]  but 
practical  disobedience  of  the  mandate.  Re 
B>tt9,  994 

5.  Handamus  will  not  be  granted  to  compel 
tbe  circuit  court  of  the  United  States  to  dis- 
mbs  a  suit  for  lack  of  jurtsdictioo  of  the  de- 
fendant, and  to  vacate  an  order  overruling  a 
demurrer  raising  the  question  of  Jurisdiction, 
since  if  a  decree  abould  pass  against  the  de- 
fendant there  is  a  remedy  by  appeal  Be  At- 
lantic City  B.  Co.  679 

MANSLAUOHTER.  SeeHoinoiDB. 

XAKSHAL. 

'  1.  The  delivery  of  warrants  of  commilment 
to  the  warden  of  a  penitentiary  by  a  marshal 
who  bas  traasportea  a  prisoner  Is  not  a  "serv- 
ice" for  which  the  marshal  is  eotitled  tn  a  fee 
uDder  U.  S.  Rev.  Stat.  §  839,  In  addiiioQ  to 
his  other  fees.    United  Statee  v.  MeMahon,  867 

3.  A  marshal  ia  entitled,  ueder  U.  6.  Rev. 
Stat,  g  839,  to  feea  at  the  rate  of  10  cents  per 
mile,  and  not  merely  the  actual  expenses  for 
transporting  a  convict  to  a  peniieotiary  In  the 
same  stale  but  outside  the  district  in  which  be 
was  seoieoced,  where  the  court  sentences  him 
to  that  penitentiary  under  Its  discretion  givea 
by  %%  6541,  5549,  and  not  under  §  5546,  be- 
canse  of  the  absence  of  any  aultable  place  of 
cmiflnement  in  the  diatrlct  or  territory.  Id. 

8.  The  attendance  of  •  fecial  deputy  mar- 
shal before  a  commissioner  on  election  day, 
which  fs  iocldeotal  to  bis  service  in  arrestiog  a 
fraudulent  voter  and  taking  him  before  the 
commissioner.  Is  covered  by  the  per  diem  pro- 
vided by  U.  8.  Rev.  Stat.  $  2031,  and  he  can- 
not  claim  additional  compensation  for  such  at- 
tendance. Id. 

4.  A  marshal  attending  ezamioatioos  before 
two  different  commissioners  on  the  aame  day 
is  entitled  to  his  lee  of  $2  for  attendance  be- 
fore each.  Id. 

6.  For  attending  criminal  examinations  be- 
fore the  same  commissioner.  In  separate  and 
distinct  cases,  on  the  same  day,  a  marshal  is 
entitled  to  a  sin^e  fee  only,  under  U.  S.  Rev. 
Stat.  §  899.  Id. 

MASTER  ARD  SERVANT.  See  also 
Nrolioencb,  9;  Trul,  6,  7,  19. 

1.  A  railroad  company  Is  not  liable  for  In- 
Jury  to  ao  employee  by  the  explosion  of  a  loco- 
motive boiler,  unless  it  resulted  from  the  want 
of  ordinary  care,  either  in  selecting  the  engine 
or  in  keeping  it  In  reasonably  safe  repair. 
Texae  tt  P.  B.  Oa.  T.  Barrett,  1188 

8.  A  railroad  company  Ii  not  required  to 
adopt  extraordinary  teata  for  disooverlog  de- 


fects in  a  locomotive  holler  or  any  of  Its  ma- 
chinery which  are  not  approved,  practicable, 
and  customaty;  but  It  fulfils  Its  duty  in  thia 
regard  if  it  adopts  such  tests  aa  are  ordinarily 
In  use  by  prudently  conducted  roads  engaged 
in  like  muiaeaa  utA  aarxouiided  by  like  cir- 
cumstancea.  Id. 

8.  An  engineer  on  one  train  la  a  fellow  aemnt 
of  a  conductor  of  another  train  oa  the  aame 
road.    Oake*  v.  Maae,  746 

4.  A  conductor  and  banda  oo  •  work  train, 
and  a  section  foreman  In  charge  of  a  hand  car, 
are  fellow  servants  of  a  laborer  on  the  hand 
car  under  the  orders  of  such  foreman,  when 
through  their  negligence  be  is  injured  bv  a  col- 
lision of  the  truQ  while  runoiDg  backward, 
and  the  mmd  oar.  Martin  t.  .^toUwA.  T.  S 
8.  F.  B.  Ob.  lOBl 

6.  The  ordera  <rf  a  KCtlon  foreman  to  a  la- 
borer wlm  ia  with  hfan  on  a  hand  car  that  be 

shall  not  look  back  to  watch  for  a  train,  and 
assurance  that  the  foreman  himself  will  watch 
and  give  warning  of  any  danger,  do  not  make 
the  master  liable  for  an  injury  to  the  lalmrer 
resulting  from  the  negligence  of  the  foreman 
In  failing  to  watch  for  the  train.  id. 

6.  The  doctrine  as  to  the  duty  of  the  master 
to  furnish  a  safe  place  for  the  aervant  to  work 
bas  DO  application  io  the  failure  of  a  foreman 
in  charge  of  a  hand  car  to  wateh  for  an  ap- 
proaching train,  when  the  car  itself  is  in  eveiy 
w^y  fit  for  the  purpoae  for  which  U  Is  oae^ 

MAXIMS. 

1.  Caveat  emptor.    Meyer  r,  BieKarde,  198 
8.  Caveat  venditor.  Id. 
8.  Damnum  absque  injuria.    Binger  Mfg. 
Co.  V.  Jvne  Mjg.  Co.  118 

4.  De  minimis  non  curat  lex.  JTataA  T.  Ari- 
eona,  667 

5.  Equality  is  equity.    Otover  t.  Fatten, 

760 

6.  Hobllia  personam  sequuntur.  Adama 

Sep.  Co.  V.  Ohio  State  Auditor.  965 

7.  Noscitur  a  sociia.    United  State*  r.  The 

Three  FHenda.  897 

8.  Sic  utere  tuo  ut  alieoum  non  ledas. 
Singer  Mfg.  Oo.  v.  June  Mfg.  Oo.  118 

HEGBANIOS*  LIEKS.  See  Lronn 

MEMORANDUH  OASES,  Bee  pp.  808* 

1177. 

MILITARY  EXPEDinOH.  See  Neu- 

TIULITT. 

MINES.   See  also  ArPBAi,  asd  Ebbob,  88; 
Dowbb;  Pdblio  Lands,  21,  32. 

A  trial  by  jury  io  a  proceeding  as  to  adverse 
mining  claims  under  U  S.  Rev.  8tat.  g  2826, 
is  not  made  necessa^  by  the  act  of  Congress 
of  March  8, 1881  (21  Slai.  at  L.  605)  chap.  140. 
providing  for  a  finding  by  jury  on  a  question 
of  title.   Perego  v.  Dodge,  113 

MISTAKE.  See  Fonomcz,  1,  8;  Pobuo 
Labds.  a. 
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■OKTGAOE.   Bee  alto  Claihb,  »;  Con- 

TEACTB,  9-11;  EtIDRMOB,  88;  IlTTKRIfST, 

t;  LmiTATioir  OF  Achohb,  4-«;  Lisiis, 
9-4;  InoLVBRCT,  8. 

A  clause  tn  a  mortgage  which  lubjects  lab- 
■eqaeotlj  acquired  propertr  to  the  Hen  thereof 
la  Talkl.  Btar  Ldlu  i  A  W.  ^  L  Oa.  r. 
OotM;  827 

MUmOZPAL  CORPORATIOHS.  See 

Cownm;  Covrtb.  1,  4,  81;  Bmnurr 
Domain,  8-4;  BarOTFBL,  8;  Hiohwatb; 
ujimonoif,  2;  Watsbb.  8. 

■UKIWBB.  BeaAnoonm. 

NAME.  See  ImiorMBBT,  4i  TEummixx. 

MAyXOABLBWATBSa.  SeeWAnu, 

VAVY.  SaeABnAiiDNATT.  1. 

VEOLXOBVOB.  See  aleo  Amu.  ahb 
Bbror,  87;  BnuBKOB,  8. 9:  JCastbb  and 
Sbrtant;  Pboiihatb  OAum;  Raot 
BOADB,  6;  Snxn  lUiLWAn,  8;  Tbul, 
6-8,  18-80. 

Sj  oMlDai7  care  It  mewt  nudi  ai  a  prudent 
man  would  use  under  the  same  circumstances; 
It  most  be  measured  by  the  character  and  risks 
of  the  bustnen.   Tezat  AP.B,Ca.  t.  Barrttt, 

1186 

VEOBOBS.  See  Buotai.  or  CAma,  % 

VEUTBALZTT.  See  aln  ADKQtAurr,  9; 
FoBFEirmoL 

1.  Anj  insurgent  or  Insurrectionary  body  of 
people  octiDg  together,  undertaklDg  and  con- 
ducting hostilities,  although  Its  belligenocy 
has  not  tieen  rec^nized.  Is  fncludeain  the 
terms  "colony,  district,  or  people"  as  used  in 
t7.  8.  BeT.  Stat.  5888,  making  it  an  offense 
to  fit  oat  a  Teasel  to  be  employed  "in  the  serv- 
ice of  any  foreign  prince  or  slate,  or  of  any 
coloay,  district,  or  people,  to  cruise  or  commit 
bostililiea  against  the  subjects,  citizens,  or 
property  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  peOT)le  with  whom  the 
United  States  are  at  peace."  UniUd  Staki 
Th*  Thrte  Friendt,  aVJ 

8.  A  mlHt&ry  expedition  or  enterprise  pro- 
hibited by  U.  S.  BeT.  Stat.  §  6286,  is  entered 
upon  when  men  combined  and  oripiaized  in 
this  country  are  taken  with  arms  and  amma- 
nitlon  under  their  control  by  a  tug  80  or  40 
miles  out  to  sea  to  a  steamer  on  which  they 
embark  and  drill  and  bv  which  they  are  taken 
to  Cuba,  where  they  disembark  to  effect  an 
armed  landing  on  the  coast  with  intent  to  make 
war  agslnst  the  goremmeiit.  Wibarg  x, 
UniUd  Statu,  888 

8.  Hates  of  the  vessel  who  imceeded  on 
the  Toyage  under  the  captain's  orders  are 

not  guiltv  of  asBtsting  a  military  expedition  by 
reason  of  the  fact  that  the  vessel  carried  the 
persons  engaged  in  such  expedition,  lu  the  ab- 
senoe  of  proof  of  guilty  knowledge  of  or  par- 
tidpatioD  in  such  expedtUoD  before  they  left 
port  U. 
1>£0 


NEWSPAPER.   See  Evidbhgk,  88,  51 

NEW  TBIAZfc  See  Apfsal  axd  Sum. 
101 

NONSUIT.  BeeTRUi.,9L 

NOTES  (EditorUI),  INDEX  TO. 

AuKolt  with  intent  to  UUt  what  Is; 
what  intent  pufflcient;  what  evi- 
dence snffldent;  distinction  between 
intent  to  murder  and  Intent  to  kilL  481 

Bukn.  See  Chbou. 

Ourlan.  SceSBmnro. 

Ohanseter.   See  Btidknob. 

Chaeksi  presentment  and  notice;  time 
for;  leaaonable  time;  delay;  ante- 
dated and  postdated  checks:  oertl- 
fled  checks;  forged  checks;  damages 
for  wroDgful  disbonor;  checkbold- 
er's  tight  to  stie  bank  for  lefuul  to 

CoUUloB.  See  SBTFPiNe. 
Conetitntlonal  X»Tr.   See  also  Tbial. 

RetroactlTe  laws;  jiower  of  states  to 
pass;conatitutioDaiitr;constructton: 
Impairing  vested  righU;  curative 
and  confirmatory  statutes.  M 
CoBtraeta.   See  also  Ihfants. 

Statute  of  frauds:  agreements  not  to 
be  performed  within  one  year; 
when  statute  applicable  and  when 
not  4I» 
niegti:  monopolies;  restraint  of  trade; 
trade  combinatloas;  corporate  trusts 
and  combinations;  stockholding  cor- 
porations. lOQS 
Corporations.  SeeCoHTRAcra. 

Orinalanl  law.  See  Amadut;  Bn- 

DBNCB. 

Daaaai^s.   See  Sbippxro. 

Evidoneat  expert  testimony,  when  ad- 
missible; opiaioDS  of  nonexperts, 
when  admissible;  medical  experts; 
questions  of  science,  skill,  and 
trade;  hypothetical  case;  form  of 
question ;  effect  of  the  evidence;  nil- 
way  cases,  etc.  TSO 
Of  good  character  of  one  accused 
of  crime;  bow  proved  of  bad  or 
violent  character;  when  admissible; 
distinction  between  repntatiOD  and 
character;  particular  acts;  neighbor- 
hood; reasonable  time.  487 

Esperta.   See  Etidbncb  . 

Extradition;  international  and  Inter- 
sute;  treaty;  lews  of  Congress; 
crimes;  political  offenses;  complaint; 
hearing  and  evidence;  delivery  by 
executive;  power  to  snrreoder;  In- 
dictment or  affidavit;  receiving 
agents;  power  of  Judge  or  Justice  of 
the  peace:  crime,  bow  proved:  re- 
voking warrant;  who  are  fugitives 
bom  justice.  I04ft 

las.  iM,  i6fi.  i«a  c.  8. 
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BoiiU<dde>  See  A8BA.ux;f. 

Xofiuit*;  contracts  by  aod  acts  of,  'when 
voidable;  bills  aod  notes;  bonds; 
mortgages;  conveyances;  leaaesimar- 
riage  settlements;  arbitration;  sub- 
scriptions; otber  void  able  acts:  avoid- 
ance of  BCU  and  contracts  by;  by 
whom  avoidance  made;  liabilitv 
of  infant  as  partner;  time  for  avoid- 
ance; ratiOcatioD.  760 

Injonction;  against  municipal  otdlnan* 

ces.  5W 

Jury.  See  Tbui.. 

IilaMii  eqaitnble;  aristng  from  express 
contract;  identificaifon  of  property; 
assifrnmeot  of  cbose  in  action  aria- 
fng  from  Implied  contract;  equitable 
assignmert;  equitable  mortgages; 
lien  by  cr^itors  on  capital  stock; 
eoforcement  of  equitable  liens;  aa- 
•Ignment  of  mortgage  by  transfer 
of  debt;  assignmeut  without  trans- 
fer of  debt.  866 

Master  and  aerrant;  liability  of  a 
railroad  company  for  injury  to  an 
employee  or  to  anulber  from  an  un- 
blocked frog  or  switch;  injuries 
from  projections  or  sttuclureii  dan- 
gerously near  the  track.  S86 

Monopoliw.  See  CoKTBAOia. 

Mbrtcmce.  SeeLimtB. 

Mnnlelpal  eorporatlons.  See  also 

WATBBB. 

Authority  to  make  ordinances;  rea- 
sonableness; consistent  with  general 
lavs;  impartial  and  general,  certain 
anddedoite;  not  to  contravene  com- 
mon riglit,  restrain  trade,  sor  au- 
thorize a  nuisance;  when  equity  will 
enjdn.  S19 

RaTlBabl*  water*.  SeeWaTEna. 

JXegUgenem.  Bee  also  Hastbr  abs 

'  Sbrtaht. 

Contributory;  wbeo  a  question  for  the 

!ury;  duty  of  the  court  as  to  direct- 
Qg  verdict;  freedom  from  contribu- 
tory negligence;  when  may  be  in- 
ferred. 89 

Principal  and  surety.   See  Subbo- 
GATION. 

Railroad.  See  also  Mabtbb  and  8erv- 

AHT. 

As  to  snrfaoe  waters,  see  "^ACBBa 
Wpartan  r%hts.  See  WATBBa 

Shippinirt  demurrage;  what  is;  when  ao- 

crues;  delay  by  act  of  master  or  oon- 
^gnee;  express  contract  for  demur- 
rage; usage;  delay;  in  discharging 
cargo;  implied  contract;  lay-days; 
amount  of  damages.  9S7 
Rules  of  navigation:  vessels  meeting; 
speed;  vessels  in  a  fog;  steamships; 
otber  vessels.  1058 
Stmtato  ot  frauda.  See  OoHTBAcn. 


Snbroe>ation  of  soreUea;  when  right 
accrues:  sureties  on  bonds  aoa  in 
other  instances.  41S 

SnrfSMO  watm.  See  Waters. 

Trial;  challenges  to  jurors;  to  the  arr^r 
and  to  the  panel;  to  Inalvtdnal  jur- 
ors; peremptory  and  for  cause.  104 
ConstituUonal  right  of  trial  by  juiy; 
extent  of  right;  In  what  casea  the 
right  exists.  118 

Traeta.   See  Oontbacts. 

Waterat  drainage  of  surface  watos;  gen- 
eral rule;  right  to  drain;  InjoTiea 
thereby;  prescriptive  right;  eaves- 
drip;  municipal  control  of  snrfaoe 
water  and  liability  therefor;  sur- 
face water  In  highways;  obetroc- 
tion  and  drainage  of  surface  water 
by  railroads.  887 
Navigable;  ownership;  tide  waters; 
interstate  water;  public  rif^bt  of  pass- 
age; exercise  of  the  rijtbt;  legisla- 
tive power  overimprovements;  right 
of  riparian  owner  to  compentatton.  9BT 

NOTIOE.   See  Btidehcb,  10. 

mTZSANCE.   See  Bridobs. 

OATH.  See  Internal  Bbvjuiub.  1. 

OBSOENITT.  See  Afpbal  and  Error, 
100;  BviDBNCBtM;  Inpiotheht,  8;  Posi* 
OFFiOB.  4;  Trial,  28. 

OFFICERS.    Ai  to  Offidal  Bonds,  see 

Bonus. 

See  also  Actioh  or  Suit,  7,  8;  Bonds; 
Certificatbb;  CoHmaaiONBRs;  Pobuc 
Lands,  8. 

The  signature  of  a  marriage  license  in  the 

name  of  a  clerk  by  another  person  who  was 

not  a  deputy,  but  who  was  in  sole  charge  of 

the  office,  transacting  the  business,  with  the 

recognition  of  the  clerk  and  the  deputy,  is  that 

ofanofflcer&/<i«<o.  t.  United  Stafa^ 

089 

OLEOHAROARZRE.  See  Food. 

OPINZON.  SeeAPTBAL  ahd  Sbbob,  88/ 
67,08l 

OWNEB.  See  Ijenb,  1. 

PACIFIC  RAILROAD  OOVAHY. 

See  COBFORATIONS^  8l 

PARBNTANDCBXLD.  SeelHTBBBBT.l. 

PARTIES.  See  Aotkmr  ob  Suit,  9-6. 

PARTITION.  See  Equnr,  8. 

PATENTS.   For  Land,  see  Fubi,io  Lands. 
See  also  Appeal,  and  Error,  3,  M,  60,  121; 
Trademark,  1,  Z. 

1.  A  patent  for  letter  boxes  already  in  use 
by  the  PaMoffloe  Department,  Issued  against 

1881 
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tbe  protest  of  an  Hcnt  of  the  govemment  to 
a  person  who  wu  not  the  Inventor  of  tbe 
boxes,  but  who  fumlabed  tbem  to  tbe  gorern- 
oiont  under  a  contract  wbfch  bad  expired  and 
wbich  tbe  government  had  refneed  to  renew, 
does  not  glvetohii  aaslgnee  any  rlgbt  to  re- 
cover ro;altiea  npoo  tbe  theory  of  an  implied 
promlw  for  tbe  prevloua  use  of  aucb  boxes  in 
A  suit  wblcb  was  pending  wben  the  patent  was 
issued.    Kirk  t.  Unitei  BtaUt,  M 

S.  The  iDcreHB  of  tbe  weight  of  th«  hand- 
wheda  in  road  roacbinea  described  lo  clatma 
4, 10»  U,  18  of  the  Taft  patent,  881,990,  In  or- 
der to  correct  tbe  tendeocj  of  amaller  wheels 
lo  rerene,  did  not  loTolve  petentaUe  novelty. 
AmeriMn  Btad  MaMiu  0§.  t.  Ftaiuek  d  8. 
Co.  837 

8.  A  aarrender  of  •  patent  for  reissue  be- 
comea  operative  under  the  patent  mxX  of  1870, 
$  08,  nmj  wben  a  lelisae  it  granted;  and  If  a 
rdssoe  be  refused  tbe  mirrcoaer  never  takes  ef- 
fect, and  tbe  patent  atanda  as  if  no  application 
bad  ever  been  made  for  a  reiiaue,  even  if  in 
making  blssurrender  tbe  patentee  declared  that 
tbe  patent  wai  IwuiMfttin  and  Invalid.  AUen 
T.  Ouip,  10B8 

PAYMENT.  SeeCHaooL 
PEirAX.<rr.  8eeTAzn,8Ql 

PEMSXOHS.^ 

A  pension  obtained  for  partial  panlvsls 
claimed  to  have  resulted  from  disease  and  stek- 
nees  contracted  In  the  army  caonot  be  beld 
fraudulent  by  showing  that  the  paralysis  was 
tbe  direct.  Immediate  mult  of  a  blow  or  acci- 
dent. If  tbe  prior  pbyilcal  condllioD  caused  by 
ill  health  and  esposuxe  in  tbe  army  may  fairly 
be  legarded  aa  a  concurring  cauae  of  the  par- 
alyala.  ZoJomt.  VniUdi^,  «B6 

PEOPZJB.  Bee  Nbhtbaxctt,  L 

PEBJURT.  Bee  OuxHB,  flL 

PERPETUITIES. 

1.  A  power  to  aell  upon  tbe  ezpiratloo  of  an 
ealate  tail,  and  to  divide  the  proceeds  among 
peraooB  then  ascertainable,  la  not  witbin  the 
rule  ogalnat  perpetuitica.  Airbsr  v.  Pitttburg. 

Ft.  w.  ±  0.  a.  Co.  m 

9.  Tbe  rule  agolDSt  perpetuitiea  it  Inappli- 
cable to  a  reaoltlng  trust  which  arises  on  tbe 
failure  of  an  eaiate  granted  for  a  particular  use 
which  baa  ceased.   A^pMniT.  GrAnaAoip,  788 

PIER.   See  Adhiraltt,  1;  Whabtbo. 

PLEADINO.   Bee  also  Etidenoe,  46,  47; 
LuiiTATioH  or  AonoHS,  8,  B. 

1.  A  complaint  averrlnr  that  plaintiff  was 
the  holder  of  and  traveRng  u^ran  a  certain 
ticket  On  a  train  wbich  was  derailed  and 
thrown  from  the  track  caosing  an  injo^y. 
without  alleging  any  undertaking  or  promise 
or  any  breach  ox  awai,  doea  not  state  an  action 
**  qutui  mntnetm.  AUanUe  A  P.  R.Co.  v. 
Uir4.  489 

t.  An  auBiraT  denying  tbe  TaHdity  of  a  atat- 
«te  reducing  tolls,  whtdt  dlacloaei  the  average 


annual  receipts  of  the  company  for  several 
years  immediately  preceding,  and  the  average 
annual  expenses,  and  alleges  that  the  receipts 
for  that  time  have  not  admitted  of  more  than 
4  per  cent  dividend  upon  tbe  par  value  of  tbe 
stock,  and  that  tbe  statute  in  question  baa 
reduced  the  tolls  SO  per  cent  and  this  will 
make  tbe  Income  insufflclent  to  maintain  the 
road  and  meet  ordinary  ezpeoses  and  earn  any 
dividend  whatever,— is  sufficiently  full  to  raiae 
the  question  of  valMity  of  tbe  Matute.  Con- 
ington  d  L.  Tvnp.  Boad  Co.  v.  Samfflard,  660 

8.  An  allentlon  that  Investments  were  "tax- 
able capital.^  without  deecribtng  their  char- 
acter. Is  an  averment- in  the  nature  of  a  legal 
conclusion.  Firtt  Hat.  Bank  v.  GhekaXiM 
County,  1069;  Nationai  Bank  €f  Qmmeree  v. 
8eata*,  1078 

4.  An  allegation  that  defendants  "were  a 
common  earner  of  paBsengets,"  In  a  complaint 
which  InitacapttondeBiftoatestbemasdisdnct 
corporations  and  several  defendants,  snd  in 
separate  paragraphs  alleges  each  to  be  a  corpo- 
ration, cannot  m  construed  as  an  averment 
that  they  coastituted  a  dngle  company  or  that 
neither  bad  capacity  to  be  aned  alooe.  AHntt- 
Ue  di  P.  B,  Oo.  f.  Laird.  48S 
Jnrisdiotlonsil  averments. 

0.  Want  of  due  process  of  law  In  moceed- 
Inga  of  a  probate  court  Is  not  aomclently 
alleged  to  show  a  Federal  qoestlon  by  tbe 
allegation  that  I  he  court  acted  entirely  without 
jurisdiction.    Hansard  v.  Daviet,  157 

8.  An  averment  that  the  valtM  of  the  exemp- 
tion of  a  bank's  property  during  the  continu- 
ance of  its  charter  exceeds  $2,000  is  not  sufficient 
to  give  Jurisdiction  to  a  circuit  court  of  the 
Cnitefl  States  to  a  suit  for  an  Injunction  against 
taxes  for  specific  yeara  tbe  amount  of  which  is 
not  shown.    OUiun^  Bank  r.  Oantwm,  451 

7.  Jurisdiction  of  a  suit  against  a  national 
bank,  brougbt  since  tbe  act  of  August  18, 
1888,  was  passed,  must  be  deem^  to  depend 
upon  citizenship  alone,  under  averments  that 
the  bank  is  a  dtlzen  of  Msasacbosetts  and  the 
comi^ainaat  is  a  citixea  of  Pennsylvsnia.  Bx 
parUJoimt         ^  801 

PLEDGE.  Bee  Banks,  4;  Etidekcb,  40. 

POSTMASTER.   See  Istebkot,  8.  8. 

POSTOFFIGE.   Bee  also  Claims,  7;  Com- 

HEKCE.  0:  EUBBZZLEMKHT;  £)VIDICNCB,  21, 

42,  4S,  64;  Indictubnt,  3;  Imtkokst,  5, 
6:  Patents,  1;  Ratlroaim,  4. 

1.  Ad  erroneous  conclusion  in  the  coosfruc- 
tlon  or  application  of  a  statute  by  tbe  Post- 
master Oeoeral  is  a  "mistake"  within  the  raean- 
ing  of  U.  8.  Rev.  Stat.  4057,  providing  for 
suit  to  recover  moaev  paid  by  mistake.  Wi*- 
eonnn  O.  E.  Go.  v.  UniUd  Statst,  890 

2.  Overpayments  by  a  Postmaster  Qeneml 
for  transportation  of  mails,  which  are  made 
under  misconstruction  or  miaapprebenrion  of 
tbe  law,  can  be  deducted  by  bis  successor  from 
money  subsequently  coming  due  to  the  same 
person,  as  this  power  is  included  in  tbe  power 
to  cause  suit  to  be  brougbt  under  U.  8.  Bcv. 
Stat,  g  457,  for  money  paid  by  mistake.  Id. 

Su  Tbe  pmvlston  for  transportation  of  malls 
les,  IM.  Itt,  IM  C.  K. 
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•l  mch  priee  at  Consrem  or  the  Postmaster 
Qeoeral  shall  fix.  made  by  g  S  of  the  land  grant 
set  of  Congress  of  June  S,  1856,  the  BUbstaoce 
of  which  is  oot  re-enacted  by  the  act  of  May 
5.  1864,  is  among  tliose  intended  by  g  8  of  tbe 
later  act,  declaring  that  the  grant  li  made 
"upon  the  same  terms  and  cmdittoni  as  are 
contained"  in  tbe  act  of  1856.  M. 

4.  It  Is  no  defense  for  the  mailing  of  obscene 
publications  that  they  are  sent  to  a  govern- 
mcDi  inspector  irbo  has  wrilten  decoy  letters 
asking  for  them.   Prioe  y.  United  Statea.  727 

PRE'EMPTXON.   Bee  Pdbuo  Lakim. 

PRESn>ERT.   See  CotiBTa-UABTUL.  1-^ 

PRESUMFTIOV.  SeeBrxDUHS;  Trul, 
21,  22. 

PRINCIPAL  AND  SURETY.  See  also 

Evidence,  19,  20;  SuBRoaATioN. 

1.  A  release  of  the  surelies  on  a  bond  calling 
for  a  deed,  by  the  vendee's  failure  to  make  a 
payment  at  toe  time  agreed,  which  was  a  con- 
dition of  the  bond,  cannot  Iw  avoided  and  tbe 
obligation  renewed  by  the  waiver  of  the  de- 
fault on  the  part  of  tbe  vendora  by  accepting  a 
suhseqaent  payment.  Ooughran  w.B^ietoa,4i2 

2.  Sureties  on  an  official  bond  are  not  re- 
leased by  the  facts  that  the  government  on  dis- 
covering a  defalcation  brings  an  action  against 
tbe  officer  alone  aod  attaches  his  property,  and 
that  there  is  a  delay  of  more  than  a  year  aod  a 
half  in  taking  judgment  against  him,  although 
be  puts  to  00  answer,  when  there  is  no  evi- 
dence that  they  have  suffered  any  damage  by 
reason  of  any  action  or  lack  of  action  on  tbe 
part  of  tbe  gOTcroment,  Mom  t.  United 
statet,  1110 

PRIVATE  LAND  CLAIMS.   Bee  abo 

Taxes,  S. 

1.  A  particular  designation  Of  tbe  land  to  be 
acquired  by  towns  or  pueblot  under  the  law  of 
Spain  was  required  before  a  vested  right  or 
title  to  the  use  thereof  could  arise.  Xfnited 
atatea  v.  Santa  Fe,  874 

3.  The  Spanish  law  did  not.  proprSo  vigore, 
confer  upoa  every  Spanish  rllla  or  town  a  grant 
nf  4  square  leagues  of  land  to  be  measured 
from  tbe  center  of  the  plaza  of  such  town,  but 
ooutained  mandatory  provisioos  exacting  a 
grant  and  its  conflrmauon  in  order  to  co^er 
title  to  lands  upon  snob  villa  or  town.  Id. 

8.  An  inchoate  claim  which  could  not  have 
been  asserted  as  an  absolute  right  against  the 
government  of  either  Spain  or  Mexico,  and 
which  was  subject  to  the  UDCootrolled  discre- 
tion of  Congress  is  not  within  the  purview  of 
tbe  act  of  March  8.  1801,  creating  tbe  court  of 
private  hnd  claims  (80  Stat  at  L.  854,  chap. 
684),  and  therefore  n  beyond  the  reach  of 
Judicial  cognizance.  Id. 

4.  The  city  of  Bante  Ffi  b  not  entitled  to  a 
tract  of  4  squ  are  leagues  of  land  in  trust  for  the 
use  of  Its  inhabitants,  In  tbe  absence  of  any 
evidence  of  a  grant  or  that  it  has  ever  pos- 
sessed the  land  or  that  any  lot  holder  in  the 
city  claims  to  own  or  hold  by  virtue  of  any 
title  derived  under  the  aoppoaed  rlg^t  of  tbe 
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city,  while  there  is  evidence  that  In  1715  the  cfty 
petitioned  for  and  obtained  a  grant  of  a  tract 
of  awamp  land  situated  within  the  boundariea 
of  the  4  aqoare  leag  oea  which  an  claimed.  Jtf. 

PROCLAMATION.  Bee  Btzdbnoe,  8. 

PROHIBITION. 

Issoes  of  fact  on  wfafcb  the  question  of 
lurisdictioD  depends,  raised  by  a  petition  of 
intervention  and  an  answer  thereto,  are  not  suf- 
ficient ground  for  a  writ  of  prohibition  ngainst 
enforcing  or  proceeding  further  in  orders  or 
decrees  previously  made  in  the  suit  Ex  parte 
Alix,  948 

PROTEST.  See  VimtSM,  B. 
PROZIMATB  CAUSE.  Bee  alw  Paa- 

BIOHB. 

The  negligence  of  the  driver  of  a  street 
car  in  attempting  to  cross  a  railroad  In  front  of 
a  rapidly  approacblng  train  which  is  so  near 
that  tbe  least  interruption  or  delay  in  crossing 
will  probably  lead  to  an  accident,  and  the  negli- 
gence of  a  pateman  in  lowering  tbe  gates  so  as 
to  pen  tbe  car  in  on  the  track,  must  be  regarded 
as  one  cause  of  concurring  negligence  united 
to  produce  the  result;  and  tbe  negligence  of 
the  gateroan  cannot  be  considered  as  a  distinct 
and  proximate  cause  of  the  resulting  accident, 
even  if  thin  would  not  have  happened  if  tbe 
gates  had  not  been  lowered  improperly*  Waeh- 
tnffton  AQ.R.O0.  V.  Biekey,  llOl 

PUBLIC  IMPROVEMENTS.  See  also 
CoN8TiTDnoHAL  Law,  81, 8S;  Cohtbaots, 
14;  laaiOATion  Dibtbiot. 

1.  Property  Is  not  exempted  from  liability 
for  assessment  for  local  improvements  by  a 
clause  exen^ting  U  from  taxation.  Ford  v. 
Delia  A  P.  Land  Co.  fiM 

8.  I^eda  reciting  that  hnds  have  been  sdd  III 
the  state  for  taxes,  and  that  tbe  grantee  has 
paid  a  certain  amount  "in  full  of  all  of  the 
state  and  county  taxes,"  executed  in  pursuance 
of  Miss,  act  March  16,  1872.  do  not  constitute 
evidence  that  levee  taxes  00  tbe  property  have 
been  p^d  and  discharged.  & 

PUBLIC  LANDS.  Bee  also  AonoN  ob 
801T,  8,  0;  Appeal  and  Errob,  82-84; 
EracruEnr;  EquiTT,  B;  HioHWAn;  Ik* 
DiAB%  6;  PoaromoB,  8;  P&ivatb 

LAHDCLAmS. 

1.  The  legal  title  created  by  the  Issue  of  a 

f latent  for  public  lands  relates  back  only  to  the 
Dccp'.ion  of  tbe  equitable  title  on  pnyment  for 
the  land,  and  not  to  a  prior  date  when  an  ap- 
parent equitable  title  was  created  by  the  issue 
of  a  certmcate  of  location,  ^mrnan  v.  Ihtr- 
Ham,  664 

8.  A  patent  for  land  Issned  Inadvertence 
and  mistake.  In  violation  of  a  rule  to  suspend 
action  pendlne  motions  for  review  of  tbe  sec- 
retary's decisions,  and  in  ignorance  of  tbe  fact 
that  there  was  such  a  motion  pending,  as  well 
as  pending  appeals  from  the  local  land  ofScers, 
will  be  set  aelde  in  order  that  tbe  matters  of 
fact  Involved  la  these  contests  may  be  settled 
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It  the  Ind  departmeDl.  Oermania  Iron  Co. 
T.  United  State*,  754 

8.  A  nillQff  of  the  laod  departmeot  tbat  oc- 
eupatioo  and  cultivatioo  without  flllDx  auy 
claim  in  the  land  office  will  exempt  laad  from 
a  grant  ii  not  concIualTe  on  tbe  parlies  againat 
an  attempt  to  review  It  in  the  courts,  altoough 
tbe  dedalon  u  to  the  fact  of  occupfttfam  fa  con- 
dual  ve.  Northern  P.  R.  Oo.  t.  UoBfum,  479 

4.  A  homestead  patent  for  lands  within  the 
limits  of  an  incorporated  city,  issued  In  viola- 
tion of  U.  8.  Bar.  Stat.  %%  23S8,  2389,  is  not  a 
Mnclusire  determlnetloD  of  the  laod  depart- 
jneot  in  favor  of  tbe  patentee,  where  tbe  city 
was  Incorporated  br  public  act  before  the  pat> 
loite^  right  waa  inituted  bj  ap^icatloo  to  en- 
ter the  lands.  Buifmninff  t.  mieoM,  ,St.  P. 

5.  Tbe  ririit  to  enter  ^'additional"  lands, 
riven  to  an  honorably  discharged  soldier  by  U. 
B.  Rev.  Stat.  %  2808.  if  be  has  oot  already  en 
tered  laods  to  tbe  extent  of  160  acres,  is  assign- 
able and  transferable.    Web*ter  r.  Lvther,  178 

6.  The  confirmation  of  entries  by  tbe  act  of 
Congress  of  March  8. 1891,  g  7.  does  not  appiv 
to  an  entry  which  has  been  pravioualy  canceled 
for  fraud,  but  the  statute  refera  only  to  exist- 
ing entries.  PmrtoMf.  Vttidbe,  860 

7.  Tbe  cancelation  and  setting  asMo  of  a 

Ere-emptlon  entry  for  fnnd  after  the  locnl 
ind  officers  have  approved  the  evidences  of- 
fered of  settlement  and  improvemeot,  received 
tbe  purcbsse  money,  and  (ssued  tbe  receiver's 
final  receipt,  is  within  the  JurlBdlction  of  the 
general  land  offloe,  although  subject  to  judicial 
review  like  other  orders  and  mtuigs  of  that  de- 
partmeat  Id. 

8.  A  register  and  recetver  of  a  newly  estab- 
lished land  office  enters  upon  tbe  discharge  of 
hia  duties  within  the  meaning  of  U.  S.  Rev. 
Stat,  g  2248,  providing  for  bis  compensation, 
when,  after  qualifying,  be  la  engaged  under 
directions  of  the  commissioner  of  tbe  genera) 
land  office  In  attendiag  to  business  pertaining 
to  his  office,  which  necessarily  had  to  be  trans- 
acted before  tbe  day  of  tbe  formal  opening  of 
the  office,  in  accordance  with  the  publlabed 
Dotlc&    United  Blatee  v.  Detaju^,  485 

9.  Here  settlement  and  cultivation  upon  a 
portion  of  sectioDi  IB  and  8t(  before  tbe  same 
shall  be  surveyed,  without  any  entry  la  tbe 
land  office  or  any  declaratory  statement,  does 
not  exclude  the  land  from  the  school  grant  oi 
prevent  tbe  operation  upon  it  of  tbe  act  of  Con- 
gress of  February  18,  1889,  autboriziog  the 
entry  of  the  land  for  town-alta  purposes. 
Oonkalet  v.  F^neh,  458 

Railroad  ^anta. 

10.  The  right  of  the  government  to  dispose 
of  any  of  the  lands  prior  to  tbe  fixing  of  tbe 
line  of  definite  location  which  Is  ooniemptsted 
bv  g  8  of  the  Northern  PaclQc  land  Kvant  act 
of  July  8. 1864.  is  not  denied  by  the  provision 
of  §  6  thst  the  odd  sections  of  the  grant  shall 
flot  be  liable  to  sale,  entry,  or  pre-emption  be 
fore  or  after  they  are  surveyed,  except  by  tbe 
company,  but  these  sections  must  be  taken  to 
father.    Northern  P.  B.  Oo.  v.  Sandert,  118u 

11.  The  title  of  the  act  of  Congress  of  May 
4, 1870,  descriUogtba  railroad  line  to  be  aided 
18S4 


by  aland  grant  ns  "from  Portland  to  Astoria 
and  HcMmnville,"  does  not  control  the  text, 
which  is  to  aid  a  line  "from  Portland  to  A» 
toria,  and  from  a  suitabte_point  of  jnnctloa 
near  Forest  Grove  to  the  Tamhill  river,  near 
SIcMinnville,"to  the  extentttf  showing  that  tbe 
grant  was  for  a  sinj^  nllroad.  instead  of  a 
main  road  and  a  separate  branch  xoad.  ITmIM 
Antes  r.  Oregon  tt  a  B.  Of.  54t 

13.  The  grant  of  lands  to  aid  a  railroad  and 
telegraph  lioe  "from  Portland  to  Astoria,  and 
from  a  suitable  point  of  juncli<Hi  near  Forest 
Grove  to  tbe  Yambill  river,  near  HcHinnvllle. 
in  tbe  state  of  Oregon,"  which  was  made  bv 
ihe  act  of  Congress  of  Hay  4,  1870,  oooteni 
plates,  for  the  purposes  of  selecting  adjacent 
sections  of  granted  land,  two  distinct  roads, 
one  from  Portland  to  Astoria  and  a  hraoefa 
rodd  from  tbe  junction  near  Foreat  Grove  to 
McMlnnville.  Id. 

18.  Tbe  use  of  the  singular  number  In  tb*> 
title  of  tbe  act  forfeiting  a  grant  to  aid  a  "rail- 
road" does  not  show  tbst  tbe  Intent  in  tbe 
originsl  act  to  make  tbe  grant  for  a  main  road 
and  a  branch  road  Is  to  Ix  Ignored  and  that  all 
is  to  be  taken  as  a  single  road.  Irf. 

14.  The  acceptance  of  n  completed  aection 
of  railroad  from  HlUabon  to  Hdflnnrill 
curving  around  near  Forest  Grove,  which  wb« 
named  as  tbe  point  of  junction  of  the  roads  for 
which  lands  were  granted  under  the  act  of  May 
4, 1870,  does  not  amount  to  a  construction  by 
tbe  Secretary  of  the  Interior  of  the  act  aa  pro- 
viding for  a  continuance  of  the  nllroad  to  Mc- 
Mlnnville, Instead  of  a  separate  road  to  that 
place  from  the  juDctlon,  when  at  the  time  of 
the  acceptance  tbe  entire  line  of  both  main  and 
brancb  roads  bad  been  entered  and  located  aoil 
tbe  lands  withdrawn.  Tba  same  is  true  with 
respect  to  the  Secretary'k  approval  of  the  mn\* 
of  definite  location.  It 

16.  Tbe  savinip;  of  tbe  grant  for  completei) 

SortloDS  of  the  road,  by  tbe  act  of  Congress  of 
anuary  81,  1885,  forfeiting  tbe  railroad  granc 
of  May  4,  1870.  so  far  as  the  lands  are  adja- 
cent to  and  coterminous  with  tbe  uncompleted 
portions  of  tbe  road,  the  msin  line  of  whicii 
was  contemplated  to  be  bnitt  from  PortUn*! 
easterly  to  Forest  Grove  then  turning  nortli 
nearly  at  right  angles  to  Astoria  and  a  braocn 
road  south  ^om  Forest  Grove  to  McHinnvillr. 
but  which  wss  actually  built  only  from  Port- 
land to  the  junction;  curving  past  that  over  ttio 
branch  to  McMlnnnlle,— does  not  permit  the 
grantee  to  have  ib«  limits  of  tbe  grant  mea- 
ured  from  tlie  road  as  built,  following  round 
the  curve,  treating  the  completed  road  as  an 
entirety,  but  only  to  take  what  tbe  building  of 
those  portions  of  the  road  would  have  given  h 
right  to  if  the  whole  road  had  been  buflt;  ud 
thus  the  branch  road  and  tbe  completed  por- 
tion of  the  main  road  are  to  be  taken  aepanttiy 
and  tbe  limits  of  tbe  grant  measured  at  right 
aogles  from  each  of  these  aeparate  linea  Id. 

in.  An  extension  of  the  time  for  eoDstruc- 
tion  of  a  nllroad  for  which  lands  are  graatetl. 
until  such  time  as  mortgagees  msy  see  fit  to 
foreclose.  Is  not  msde  by  s  statute  authorlxiD!; 
a  mortgage  of  tbe  road  whicb  shall  extei>d  only 
to  so  much  of  tbe  land  as  sfasl)  be  cotenitlooa^ 
with  sodi  part  of  tbe  road  as  ahsll  be  **cDa 
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■tnieted  at  the  time  of  tlie  foredotare  of  safd 
mortgage."   Attantie  A  P.  B,  (h.  t.  Mingut, 

770 

17.  Mortgage  creditora  of  a  railroad  com- 

EKDT  bavfog  DO  lieo,  le^l  or  equitable,  upon 
iDOs  granted  to  tbe  company,  cannot  pursue 
the  lands  to  the  hands  of  another  company  to 
which  they  have  been  eranted  after  a  for- 
feiture of  the  prior  grant  for  failure  to  comply 
with  it!  coDdUkwa.  Jtmur/  Letm  A  T,  Cto. 
Ohieago  P.       B.  O9,  M 


18.  Tbe  title  of  a  sute  to  swamp  lands  under 
the  act  of  Congress  of  18S0  la  Incobate,  and 
does  not  become  perfect  until  the  lands  have 
been  Identified  by  the  Secretary  of  the  Inte- 
rior and  a  patent  Issued  therefor.  Bogen  Lo- 
tomotite  Maeh.  Work*  t.  Anurican  Emigrant 
Oo.  6S3 

Id.  A  contract  with  a  county  for  swamp  and 
overflowed  land  can  give  no  belter  right  than 
tbe  county  had  to  lands  which  bad  previously 
been  cerlifled  10  the  stale  bjr  the  Secretary  of 
Uw  Interior  aa  included  lo  a  railroad  grant. 

90.  The  accnrtance  a  atate  of  lands  oer- 
tffled  to  it  by  the  Secretary  of  the  Interior  as 
included  in  a  railroad  grant  is  conclusive  upon 
a  county  and  persons  deriving  their  rifthu  from 
the  county,  against  a  claim  to  the  lands  under 
the  act  of  Congress  of  1850  granting  swamp 
and  OTerflowed  lands,  where  no  patent  or  iden- 
tification of  these  lands  by  tbie  Secretary  of  tbe 
Interior  had  been  made  ooder  this  grant.  Id. 

Lands  exelnded  from  g^rftnt. 

31.  Tbe  exclusion,  by  the  express  terms  of  a 
land  grant,  of  lands  to  which  there  are  other 
claims  at  the  time  the  line  of  a  railroad  la  de- 
Unitely  fixed,  will  defeat  tbe  right  of  the  rail- 
road company  to  lands  00  which  there  are  min- 
eral claims,  alibough  tbe  parties  who  deny  its 
right  have  no  interest  in  those  claims,  and  con- 
fess that  tbe  lands  did  not  contain  precious 
metals  In  such  quantities  as  to  make  them  com- 
mercially Taloablft  Northern  P.  B,  Oo.  t. 
Anders.  1189 

89.  Formal  applications  to  purchase  lands  as 
mineral  lands,  made  in  good  laitb  In  18S0  and 
1881,  were  "claims"  within  the  meaning  of  §  8 
of  tbe  land  graot  act  of  Cocgressof  July  2, 1864 
41s  Stat,  at  L.  865,  chap.  2l?},  granting  unap- 
propriated lands  "free  from  pre-emption  or 
otfaer  claims  or  rif^hts  at  the  time  the  line  of 
said  road  ts  definitely  fixed."  Id. 

38.  Possesfiioo  by  a  pre-emption  claimant 
whose  filing  bsdbeen  made  and  never  canceled 
on  tbe  records  of  the  land  office,  which  began 
before  any  claim  of  right  to  the  land  by  a  rail- 
road company,  either  by  filing  its  map  of  defi- 
nite location  or  surveying  ancT  staking  its  line, 
constitutes  such  notice  to  a  purchaser  from  tbe 
railroad  company  asto  prevent  the  latter  from 
being  deemed  a  bona  fide  purcbaser  who  is 
protected  by  tbe  acts  of  Congress  of  1887  and 
1896,  when  the  land  was  erroneously  certified 
to  the  railroad  company.  Winona  SSt,  P.B. 
Co.  T.  Vf^Ud  States,  798 

84.  Tbe  filing  of  a  aap  of  tbe  line  surveyed 
for  a  railroad  definitely  fixed  its  location  under 
the  land  grant  of  Julj  86, 186^  for  railroads  in 


Kansas,  so  that  tbe  rightsofasettler thereafter 
acquired  were  not  subject  to  aiw  risk  on  ao- 
count  of  a  subsequent  cbange  of  the  location 
of  the  road.  Mimuri,  K,  A  T,S.Oo.Y. 
Oook,  888 

ForlUtorM. 

85.  A  land  grantmaybefbrfelted  forbreacAi 
of  condition  bj  legislative  act,  without  any  Ju- 
dicial proceeding.  Atlantic  d  P.  B.  Co.  t. 
Ming%u,  770 

86.  No  express  words  of  forfeiture  or  rein- 
vestlture  of  title  are  necessary  to  authorize  a 
forfeiture  of  a  grant  of  public  lands  for  breach 
of  condition.  Id. 

87.  The  optloa  of  forfeiting  tbe  railroad  land 
grant  of  July  87, 1866^  Is  not  defeated  by  tha 
"further  condition''  in  ^9  that  on  any  neach 
of  condition  the  United  States  may  do  any  and 
all  acts  and  things  which  may  be  needftu  and 
necessary  to  secure  the  speedy  completion  of 
tbe  road.  Id. 

28.  A  survey  of  public  lands,  which  a  land 
grant  provides  that  the  President  shall  cause 
to  be  made,  is  not  a  condition  precedent  lo  the 
right  to  declare  a  forfeltim  en  the  grint  tm 
noncompliance  with  its  eondlUons,--at  least 
when  the  failure  did  not  prevent  the  grantee 
from  realising  the  full  value  of  tbe  land  grant 
by  mortgage.  Id. 

39.  Failure  of  the  United  SUtes  to  extin- 
guish Indian  title  to  lands  through  which  a 
railroad  is  to  run  does  not  prevent  tbe  forfeit- 
ure of  a  railroad  land  grant,  under  a  provision 
that  the  United  States  will  extinguish  such 
title  "as  rapidly  as  may  be  consistent  with 
public  ptdlcy  and  tlu  welfare  of  the  Indiana, 
and  only     thdr  voluntary  cessloo.'*  Id. 

80.  TberlghttodeclarearallroadlaodRaat 
forfeited  for  noncompletion  of  the  road  is  not 
defeated  by  subsequently  tnakio^  Indian  reser- 
vattoDS  lu  the  region  through  wblcb  Ibe  road 
is  to  pass,  when  these  are  made  opposite  por- 
tions of  Uie  road  already  built,  and  do  not 
seriously  interfere  with  the  prosecution  of  the 
work.  .  Id. 

81.  Bona  fide  purchasers  protected  by  the 
act  of  Congress  of  1896  respecting  the  cancela- 
tion of  patents  and  certifications  of  public 
lands  include  a  purchaser  of  such  land  for 
value  in  good  faith  believing  that  he  is  acquir- 
ing a  perfect  title,  although  be  may  be  charged 
by  the  records  with  knowledge  of  certain  en- 
tries which  by  tbe  true  rules  of  construction 
would  make  tbe  title  defective.  VnitodStatu 
V.  Winona  P.  A  Obl  788}  United  State* 
V.  Union  P.  R  Co.  797 
Stat*  lands. 

ffiS.  An  office  survey  constructed  by  merely 
copying  and  adopting  the  field  notes  of  a  pre- 
vious survey  made  on  the  groupd  for  other 
parties  by  other  surveyors  is  not  sufficient  to 
enable  a  purchaser  to  enforce  an  executory 
contract  for  the  sale  of  public  lands,  under  the 
Texas  act  of  July  14,  1879,  aa  amended 
March  11, 1881.    Tetfiner  v.  But*,  87 

88.  In  order  to  enforce  a  contract  for  the 
purchase  of  a  right  In  public  lands  in  Texas 
under  an  application  for  their  purchase,  tbe 
vendor  mjist  show  that  he  has  so  far  complied 
with  the  law  aa  to  obtain  a  TCSted  right  to  pat. 
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coto  M  ■gatnit  tbe  Mftte  on  lukliic  Ad  re- 
quired  piymeBto  In  the  nqnlred  tloM.  Tet- 
f0m    £uH,  87 

PUBUC  MONBT.  See  also  bonimu,  %. 

The  "debte"  of  the  Uoited  States  which 
Cod  grew  has  power  to  par  uoder  U.  S.  Coast, 
art.  1,  ^  8,  ioclude  those  debts  or  claims  which 
rest  apoD  a  merely  equitable  or  hooorary  obli- 
gatlon,  which  would  Dot  be  recoTerable  in  a 
court  of  law  tf  existing  against  an  indlTldual, 
but  which  would  he  Dlnding  upon  his  cod- 
■eienoe  or  honor.    I7hA«2,SteC0T.  BeoMy  0>. 

21B 

PDBLIO  POLIOT.   See  Coktbaots,  6. 

PUBUO  nSB.  BeeHiOHWATB. 

PUMOTUATIOV.  See  Statotm,  8. 

^UO  WARRANTO.*  See  Bbumbs. 

BAILROADS.  See  also  AasnMPsrr; 
CuiHB,?;  CoiocBRcn.  4-8;  Conbfibact, 
6;  CoNSTrrDTioiiAi,  Law,  12-14.  38,  80. 
88^  84;  CoMTBAOTS,  8;  Cobporatioms,  8; 
Dahaobb.  8-4:  Btidemob,  8;  Hiohwatb; 
Irjudctiob,  6,  7;  FoeroFFiCB,  8;  Fdb- 
Lio  Landb,  10-17.  20-24,  27.  28,  80; 
RsCEITBRa,  4;  Spboifio  Pbbfobmabob; 
Btrbbt  Railvat%  8;  TAzn,  8;  Tbial, 
6-8,  16-^. 

1.  The  power  of  the  Union  Padflc  Railroad 
Company  (o  grant  to  the  Chicago  Rock  Island, 
ft  Pacific  Railway  Company  the  rtgbt  to  run 
trains  with  engines  over  the  bridge  between 
Council  Bluffs  and  Omaha  extends  to  the  use 
of  the  approaches  and  tenniolal  facilities  in 
those  cities,  with  a  track  about  4  miles  long  to 
South  Omaha,  where  the  tracks  of  tbe  com- 

Saoiea  connect.  Union  P.  B.  Oo.  T.  Ohicngo, 
i.  1.  dP.  B.G».  266 
8.  A  contract  by  a  railroad  company  to  let 
another  company  run  trains  over  its  tracks  in 
a  city  or  vlcinliy,  with  full,  equal*  and  joint 
posieerion  and  use  of  the  tracks,  but  subject  to 
the  orders  of  the  aSBcm  of  the  former  com- 
pany, being  really  an  agreement  for  trackage 
'Tights  with  compensauon  on  a  mileage  or 
wneelage  basis,  although  It  is  called  a  lease  and 
tbe  so-called  lessee  is  to  haul  its  trains  with  its 
owD  engines,— is  oot  ultra  vire*  because  not 
expressly  authorized  by  statute.  Id. 

8.  A  restriction  on  the  power  of  the  Union 
Padflc  Rillroad  Company  to  operate  any  Hoe 
of  road  other  than  that  which  Congress  had 
ipeclflcally  authorized  it  to  eooetruct  does  not 
prevent  it  from  making  a  valid  contract  1o 
run  trains  for  an  agreed  compensation  by  mile 
age,  for  45  miles  over  another  railroad.  Id. 

4.  A  traip  carrying  United  Statea  malls  Is 
not  exempt  from  the  operation  of  a  stale 
law  requiring  all  regular  passenger  trains  to 
stop  at  all  stations  at  county  seats.  Oladton  v. 
M^Mtota,  1064 

5.  A  railroad  aided  1^  landa  granted  nnder 
an  act  of  Congress  with  a  proTnlon  that  the 
road  shall  remain  a  public  blgbwiiy  for  the 
use  of  tbe  government,  free  from  all  toll  or 
other  charge  for  transportation  of  property  or 
iroopa  of  the  United  Btataa,  and  that  ft  diaU 
1386 


transport  mall*  at  prtcea  fixed  liy  OongiMi  er 
the  Postmaster  General,  and  permitting  cod- 
nectioos  with  another  railroad.  Is  not  therabj 
exempted  from  tbe  operation  oF  a  state  law  re- 
quiring trains  to  stop^t  a  county  seat.  Id. 

0-  Tbe  obligations,  rights,  and  dutleaof  rail- 
roads and  travelers  upon  highwiy  crosainM 
are  mutual  and  reciprocal,  ana  oo  greater  £- 
gree  of  care  Is  required  of  one  uian  of  tbe 
other.    TtXM  d  P.  B.  Co.  t.  Ood^,  1183 

7.  An  obstructloo  by  a  railroad  embankment 
of  the  ordinary  ditches  and  passagewaTS  which 
surface  water  will  cut  In  a  generally  level  dis- 
trict in  its  efforts  to  reach  some  flowing  stream 
does  not  constitute  an  injury  to  other  laud- 
owners,  where  tbe  common  law  Is  recmnised 
as  the  rule  of  practice  and  decision  inthonc 
any  special  statutory  provisioos  In  respect  to 
the  matter.    Walker  t.  J/awMitieoA  8.  P.  B. 

a>.  eir 

RAPE.  See  also  Tbial,  87. 

Nonconsent.  which  Is  a  mere  lack  of  acqui- 
escence, is  not  enough  to  constitute  tbe  crtme 
of  rape;  and  In  such  case  tbe  force  which  is 
only  ioddental  to  the  act  Itself  Is  not  suffi- 
cient to  oonailtate  the  crime.  Miltir.  United 
StaUi,  684 

RATIFICATION.  See  CoBPORATimu^ 
Stbsbt  Raxlwatb,  1. 

REAL  PROPBRTT.  See  also  iJBira,  4. 
1.  An  estate  tall  Is  given  by  a  deviae  to  a 

flrl  with  a  provision  that  in  the  event  of  ber 
ying  unmarried  or  without  offspring  by  her 
husband  the  property  is  to  be  sold  and  tbe  pro- 
ceeds divided  equaUy  amoog  tbe  hein  of  a 
certain  person.  Baiwr  v.  PiUtburg,  Ft.  W. 
AO.  R.  Co.  9S5 

3.  Tbe  rule  In  EMk^t  (km  was  Introduced 
into  Maryland  as  part  of  the  common  Uw, 
and  bas  conttnned  In  foree  in  that  atate  and  In 
the  District  of  Columbia.  Vam^  r. 
Hutdiinton,  897 

8.  A  devise  to  a  daughter  for  life,  and  at 
ber  decease  to  ber  heirs  oegotten  of  ber  body 
and  to  their  belra  and  assigas,  shows  an  inten- 
tion that  her  children  abaB  become  the  root  of 
a  new  sucoeaslon  and  take  aa  purchaaera,  and 
not  as  heirs.  Id. 

4.  A  resulting  tnut  to  the  grantor  and  his 
beln,  whether  tbe  ooaveyance  Is  by  ny  of 
gift  or  for  valuable  condderation,  arises  on  the 
extlDctloo  of  Uie  uae  for  which  only  a  convey- 
ance Is  made  In  bust,   BPpkitu  t.  OrimtAavi, 

738 

B.  A  trust  in  a  conveyance  to  trustees  of  an 
unincorporated  society  for  a  bnrial  ground 
"end  for  no  other  purpose  whatever"  ends,  at 
the  latest,  when  tbe  land  ceasea  to  be  uaed  as  a 
burial  ground  and  tbe  society  la  dbaolved. 

Id. 

REASONABLE    DOUBT.    Bee  Bn- 

DEHOK,  48. 

RECEIVERS.   See  also  Appbai.  and  £b- 
BoR.  05;  Aseuwsrr:  Banbk,  8, 8;  Cousra, 
18, 10;  Wbit  and  Pbocbbs.. 
1.  Tha  power  of  a  receiver  to  Incur  obllga- 
tlona  iof  sappHes  aod  materials  Inctdeatafto 
188. 1«4.        IM  U.  S. 
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the  boriiKM,  wflh  permlsdon  of  the  court, 
follows  ai  a  neceBsary  inddeat  to  the  teoeiver- 
•blp.    Caker.Mohun.  447 

2.  The  borrowiDg  of  moDey  bjr  a  teceiver  of 
the  furniture  aad  other  peisonal  proper^  in  a 
hotel  may  be  aatborized  dt  the  court  la  order 
to  preveot  the  dmiog  of  tbe  hotel  and  the  low 
of  the  goodwill  of  Its  builDeM  during  the  pen- 
dene/  of  ■  auit  for  foreclosure.  H, 

8.  An  nndertaliiog  to  pay  a  receirer  nich 
sums  at  tbe  court  abquld  thereafter  find  to  be 
due  him  on  account  of  bia  indebtedaess  or  ez- 
penditarea,  when  made  to  obtain  possesaion  of 
the  property  in  bis  baods  as  receiver  after 
foreclosure  sale,  will  prevent  the  obligors 
from  clidmlng  that  tbe  ezpendlturee  of  the  re- 
ceiver were  made  without  authority,  or  that 
the  purchaser,  who  Is  one  of  the  obligors,  is 
not  personally  liable  for  such  ezpeDditures. 

4.  An  action  against  a  railroad  company  for 
damagea  for  personal  injuries  received  by  a 
passenger  on  Uie  railroad  wbea  in  tbe  hands  of 
a  receiver,  but  which  ta  restored  to  tbe  com- 
pany  largely  enhanced  In  value,  is  ocrf  cot  off 
by  nilure  to  present  the  claim  by  intervention 
In  the  receivership  case,  under  an  order  pn>- 
Tidfne  for  such  claims  and  that  if  not  so  pre- 
,8CDted  by  a  certain  date  tbey  shall  be  barred 
and  not  a  charge  on  the  properly  of  the  com- 
pany, stnee  this  merely  limits  tbe  time  for  in- 
tervenilon,  but  does  not  preclude  other  reme- 
dies which  may  he  within  the  teach  of  the 
elalnuinte.   2%nu  j  P.  &  Gbi  t.  Jfanfon, 

680 

BEOIBTER  ATO  BBCBXVEB.  Bee 

POBLIO  L&NDe,  8. 

REOISTEREO  XiETTER.   See  Lmor- 

KENT,  2. 

RELATIOH.  SeeLiBHa.S. 
RELBAHB,  See  Death. 

REMOVAI.  OF  CAUSBS.    See  also 

AonoB  OB  Suit,  10. 

1.  Tbe  right  of  a  defendant  lo  remove  s 
case  to  tbe  Eederal  court  on  the  ground  of 
diverse  diizeosbip  of  tbe  parties,  or  that  tbe 
defendant  Is  a  Federal  railroad  corporation, 
cannot  be  cut  off  by  plaintiff's  avermeDts  or 
lack  of  averments  respecting  tbe  parties.  Texat 
AP.R.O0.  T.  Codj/,  1183;  Tnaa  AP.  R.Co. 
T.  Barrett,  1180 

t.  A  crimlnsl  prosecutlob  Is  not  removable 
to  a  Federal  court  from  a  state  court  uuder  U. 
S.  Rev.  HtaL  ^  641,  because  jury  commissioners 
or  other  subordinate  officers  have  excluded 
colored  citizens  from  juries  because  of  their 
race,  if  this  has  been  done  without  authority 
derived  from  the  Constitution  and  lawt  of  the 
state.  Mwrray  t.  Xeutnana,  87 

REHimTDR.  See  AmuL  ahd  Ebbob, 
118. 118. 

RXPABIAH  BIGHTS.  See  Watbes. 
ROBBERT.  SeeTBiAi^ai 


RULES.   See  Af  feal  aito  Bbbob,  Ml 
SANTA  FB.  See  Pbitatb  "Lkxa  Oladi^ 

SOHOOIt  IiANDS.  See  Pdbuo  Lakim^ 
9. 

SOIRE  FACIAS.  See  Af»al  aed  Be* 

BOB,  11;  JddGHBHT,  1. 

SEARCH. 

Asking  a  broker  engaged  In  buying  and  sell- 
ing sugar  stocks  wbetber  his  firm  was  employed 
by  any  senator  to  buy  or  sell  any  of  that  stock 
whose  market  price  might  be  affected  hy  the 
senate's  action  Is  not  an  unreasonable  search 
into  tbe  private  affairs  of  the  witness,  whea 
the  ioveatlgation  Is  being  made  by  a  committee 
of  the  United  States  Senate  because  of  charges 
tbnt  some  of  tbe  senators  bad  been  corruptly 
influenced  in  the  consideration  of  legislation 
which  would  afleM  the  valoe  of  such  stocka. 
ArOAopmm,  1164 

SBORETABT  OF  IVTERIOR.  Saa 

AOTXOH  OB  S0IT,  7-81. 

SEGRETART  OF  WAR.  See  Boem, 
7. 

SEALS.  See  £tidbhcb,  11. 
SEAMEN.   See  Shiffing,  1. 
SELF-DEFENSE.   See  Triax.,  83-81. 
SENATE.   See  Cobobbs^  1. 
SBBVIOB.  Bee  Wbtt  akd  PBOfMi. 
SBT.O^.  See  Pobtoitiob,  % 
SHELLEY'S  OABB.  See  Beal  Fbqf- 

ERTT,  3.  8. 

SHIPPING.  Bee  also  Adhiraltt,  8;  Af> 
pbal  abd  Bbboe,  86;  Cabrtbbs;  Coubts, 
8;  DahAOBS,  6,  6;  OuTlBS,  9;  En- 
DEMOB,  56;  FoBTBTnTEB;  Whabteb. 

1,  Compulsory  service  of  deserting  seamen 
in  fulfilment  of  their  contracts  Is  not  in  viola- 
tion of  the  I8th  Amendment  of  the  Federal 
Constitution  which  prohibits  involuntary  servi- 
tude.  Raba  Uon  r.  At<di»<n,  7Ut 

Maj^time  Ueaa. 

8.  A  Hen  cannot  he  asserted  under  the  mari> 
time  law  for  the  value  of  coal  supplied  to  a 
vessel  under  an  order  of  a  charterer  by  one 
who  has  knowledge  that  under  tbe  charter 
parly  the  charterer  is  obliged  to  provide  and 
pay  for  the  coal,  even  if  be  furnished  It  in  fact 
upon  the  credit  both  of  the  charterer  and  of 
the  vessel.   The  Kate,  618 

8.  Debts  contracted  by  tbe  charterer  of  a 
vessel,  for  which  a  lien  is  given  by  N.T.  Laws 
1863,  p.  966,  chap.  483,  do  not  include,  by  rea- 
sunahle  construction  of  that  statute,  a  debt  for 
coal  furnished  on  the  order  of  a  charterer  by 
me  who  knowi  that  the  durtecar  does  BOt  reo. 
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tetent  Ibe  owsen,  bat  hu-  agreed  to  furnish 
■applies  At  bis  own  coat.    The  EaU,  6t2 

4.  A  tDarltime  Iteo  is  not  created  by  rapply- 
Ibk  cmI  to  a  Tetsel  on  the  order  of  a  charterer, 
without  any  order  or  procurement  of  th«  mas- 
ter or  bis  expressed  consent,  where  the  char- 
terer was  required  by  the  charter  to  proTlde 
and  pay  for  the  coal,  and  bad  an  office  at  the 
port  of  supply  so  that  the  party  proTldln^  it 
could  easily  bare  aacertaiDed  the  ownerahip  of 
the  Teasel  and  tbe  relation  of  the  charterer  to 
It,  although  he  acted  in  fact  on  a  belief  that 
the  T«tMu  wtf  reinonrible.  Fofancto  t. 
Ziegler,  710 

OolUaloa. 

6.  A  steamer  In  a  tot  li  bound  to  nta  only 
such  precautioDS  as  wm  enable  her  to  stop  in 
time  to  avoid  a  collision  after  tbe  approaching 
vessel  comes  In  sight,  provided  tbe  latter  la 
herself  going  at  the  moderate  apeed  required 
by  law.    TAtf  UtrOria,  1058 

6.  If  two  iteamera  are  approacbiag  each 
other  in  a  fog,  their  maoceuvers  must  be  de- 
tennioed,  not  nj  tbe  diance  of  their  meeting 
at  a  point  where  tbeir  oouiiee  intersect,  but 
upon  the  theory  that  their  courses  shall  not 
actually  intersect;  In  other  words,  that  both 
will  stop  before  the  point  of  intersection  ii 
reached.  Id. 

7.  A  vessel  running  at  a  moderate  speed 
to  a  fog  is  not  chargeable  with  a  contrib- 
utory fault  for  keepiDg  ber  engines  in  mo- 
tion. In  can  of  her  oolUnon  with  an  approach- 
ing vessel  which  was  running  at  such  speed 
that  a  coUialoD  eonU  not  poaiiUy  have  been 
anrfded  hy  the  stopi^ng  aod  xeirantng  of  the 
other  vessel  Id. 

8.  It  b  not  necessarily  a  fault  for  a  vessel 
proceeding  at  moderate  speed  in  a  fog,  on  hear- 
ing a  whistle  which  appears  to  come  from  off 
ber  port  bow,  to  port  berownbelm  two  points, 
the  effect  of  which  would  be  to  give  the  other 
vessel  more  room,  although  it  may  be  more 
prudeat  not  to  cbaoge  the  course.  Id. 

0.  There  Is  no  rigid  rule  prohibiting  either 
ship  to  alter  her  helm  until  the  signals  of  tbe 
other  give  clear  indicatloo  of  her  direction, 
when  two  steamships  approach  each  other  In  a 
fog,  but  each  case  must  depend  upon  its  own 
idrcumstaDces,  which  may  afford  reasonable 
(round  for  belief  ai  to  what  the  direction  must 
be.  Id. 

10.  An  alleged  custom  of  large  paswoger 
ateamers  carrying  the  mails  to  run  at  full  spMd 
in  a  fog,  on  the  ground  that  this  Is  really  the 
aafer  course  for  Ubem,  as  they  pass  the  fog  belt 
tbe  sooner,  cannot  be  sanctioned  by  the  courts, 
as  it  implies  a  flagrant  disregard  of  the  safety 
of  other  Teasels.  Id. 

11.  Doubts  regarding  the  mana}i;ement  of  a 
vessel  or  contribution  of  ber  faults,  if  any,  to  a 
collision,  should  be  resolved  in  her  favor, 
where  the  other  vessel  was  guilty  of  gross 
fault.  Id. 

19l  Ao  order  to  go  ahead  at  full  speed  in  a 
fw,  after  bearing  whistles  from  another  ves- 
sel the  course  ana  position  of  which  has  not 
been  definitely  aacertained.  and  which  is  In  fact 
BO  near  that  a  collision  reaulta  within  a  minute 
or  two,  ia  a  gross  fault,  although  the  master 
thought  ttaa  whiitlea  indicated  UuU  tbe  vesaal 
ISM 


was  a  long  distance  off  and  wdl  out  of  Ua 

course.  Id. 

18.  A  vessel  U  gravely  In  fault  f«  running 
at  a  speed  of  from  16  to  10  knots  an  hour 
within  12  miles  of  New  York  harbcv.  In  tbe 
track  of  vessels  going  in  and  out,  when  there  ii 
an  intermittent  or  Tariable  fog  which  is  aon«> 
times  so  dense  that  vessels  cannot  lee  eaf^ 
other  rnoie  than  1  or  fl  leogtha  oil.  M. 

SIGNAL  SERVICE.  Bee  Bonn.  8,  ^ 

SLAVERY.  Bee  Oomraxjmcauh  Lkw, 
96;  Smprara.  1. 

SOLDIERS,  Bee  Publxo  LAHOik  & 

8PBCIFI0  PBRFOBHAHCB. 

Spedflc  performance  may  be  deczeed  «t  a 
contract  by  one  railroad  company  to  give  to 
another  the  right  to  run  trains  over  the  road 
of  the  former  subject  to  the  orders  of  Its  of- 
flMH.  Union  P.  S.  Co.  r.  OMeaga,  B.  I,  d  P, 
B,Oo.  200 

STATE.  Bee  also  Bouhdabibi,  1;  Luimo- 

noH,  0. 

A  suit  brought  agalnit  persons  who  daim 
to  act  as  offlcera  of  a  state,  aod  under  color 
of  an  unconstitutional  sMtote  commit  acta 
wrong  aod  fojury  to  plaiotifTs  property,  to  re- 
cover money  or  property  in  their  hands  uolaw- 
fuUy  taken  by  them  lo  behalf  of  the  state,  or 
for  compensation  (ordamages.  Is  not  an  action 
againatthe  slate  within  the  meaning  of  tbellth 
Ameodmeotof  tbe  Federal  Constitntloa.  8eoU 

▼.  DoMjd,  on 

STATUTE  OF   FRAUBS.   Boa  Cos- 

TRACTS,  1,  2. 


STATUTE  OF  LIHTTATIOHS. 

LiMXTATnm  <HP  AcTian. 


Bee 


STATUTES.  See  also  Cohbpiract,  8;  Con- 
TBACTB,  14:  ConRTB,  21;  Liens,  0^  7; 
Pdblic  Lahm.  11, 18. 

1.  To  render  the  title  of  ao  act  of  any  avail 
In  Its  coostruction  the  language  of  uie  act 
must  be  doubtful  or  ambiguous,  and  the  am- 
biguity must  be  In  the  context,  and  not  in  the 
Uue.    United  Btatee  v.  Or^w»  S  0.  R.  Co. 

641 

9.  Tbe  force  and  effect  of  statutes  clearly 
deSning  the  jurisdiction  of  the  courts  should 
not  be  disturbed  by  a  mere  Implication  flow- 
ing from  subsequent  legislatioo.  Bmnerama 
T.  United  SiaUt,  70H 

8.  Debates  in  Congress  are  doubtful  source* 
of  Inrormation  from  which  to  discover  the 
meaning  of  the  language  of  a  statute  pasaed 
by  that  body.  U^led  SlaUt  v.  livm-Mie 
touri  Freight  Am.  1007 

4.  Department^  OMUtmcUoo  of  an  act  of 
Congress,  especially  whoi  it  was  neither  con 
temporaneous  nor  oontiouous, — will  not  be  re- 
garded when  the  court  does  aot  consider  tbe 
true  coostruction  as  doubtful.  Witeoiuin  C. 
JL  Cb;  V.  United  Statee,  890 
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5.  PaDctuatloa  of  a  itetatels  ootdediriTe 
of  tbe  oonstrttctton.  Ford  t.  DOIa  4  P.  Land 
Ob.  S90 

8.  The  obvious  parpow  of  ui  sot  of  Ood- 
gieM  wlU  be  sostaioed  the  ooorta,  not- 
.  wttbatandlng  a  cootntrr  construction  1^  an 
caKecnUre  departmeot.  mbtttr  t.  Lvtiitr,  179 

7.  A  new  atatute  should  be  oonsirued  as  a 
coDtinnation  of  the  old  one  with  tbe  modlflca 
tioos  c<Miuined  in  the  new  one,  although  it 
formally  repeals  the  old  atatute,  when  it  re- 
enacts  its  substantial  proTlrions  with  minor 
modiflcatlona.  Bear  LaJa  d  B.  W.dl.  Co. 
T.  Garland.  827 

8.  A  statute  should  not  be  construed  to  act 
retrospeetivelj  or  to  affect  contracts  entered 
into  prtoT  to  Its  passam,  unless  its  language 
tie  so  clear  as  to  tamit  of  no  other  construction. 
Oi^B.  Oa.  V.  OttUetuf  atrett  R.  Co.  1114 

9.  Retroacttve  effect  la  not  given  to  a  stat- 
Qte  making  combinnttoDS  in  restraint  of 
trade  illegal  bf  applying  tbe  statute  to  a  con- 
tinuation, after  its  passage,  of  a  pre  ezistiog 
contract.  Untied  Statu  t.  nvm-Mittoui-i 
Freight  A»$o.  1007 

10.  Repeals  by  implication  are  not  favored, 
and  when  two  statutes  covering  in  whole  or 
In  part  tihe  same  m^ter  are  not  absolutely 
Irreconcilable,  effect  should  be  given,  if  pos- 
sible, to  both  of  them.  United  l^tee  t.  Oreat- 
hotue,  1180 

STOCKHOLDSB.   Bee  Bahks,  4, 6;  Ocn- 

rORATIONtf.  9. 

STREET  SAILWATa   See  also  Con- 

TRACTS,  8;  £b1'OIVBL,  8;  BVIDENOK,  12; 

Pbozimatb  Cause. 

1.  A  statute  allowing  cities  to  permit  the  use 
of  electricity  on  street  railways  ratines  a  pre* 
vlous  consent  by  a  city  to  the  use  of  sucb pow- 
er, on  the  faith  of  which  large  expenditures 
have  been  incurred.  Oi^  B.  €b.  r.  Citistni 
Street  R.  Co.  1114 

3.  The  rf>.'ht  of  a  street-railway  company 
under  ao  ordioaoce  granting  pennf«slpn  to  lay 
tracks  In  streets  is  subject  to  reasonable  regu- 
lations by  subsequent  cffdinanoes  as  to  tbe  uw 
of  streets.  BalUmon  BalOmere  Tnut  A  9. 
Co.  1160 

8.  An  ordinance  restricting  a  street-railway 
company  to  a  single  track  for  1100  feet  in  a 
narrow  and  basy  thoroughfare  is  not  an  un- 
reasonable restrictloo  of  Its  rights,  or  a  ma- 
terial modiScation  of  a  prior  ordinance  grant- 
ing the  company  permission  to  Isty  tumble 
tracks  in  tbe  streets  for  many  miles.  Id. 

4.  A  street-railway  company  which  has  re- 
laid  its  track  under  'direction  of  tbe  city  com- 
missiooer,  as  recjuired  by  the  provlaioas  of  an 
ordiaaoce  revoking  its  orlgfnal  liceose  for  two 
tracks,  but  providing  that  it  may  replace  a 
sin>rle  track  if  It  removes  ita  double  tracks 
within  twenty  days,  does  not  lose  the  right  to 
use  tbe  street  without  a  further  ordinance,  al- 
though it  did  not  comply  with  the  ordinance 
in  twenty  days,  but  contested  its  validity  bv 
litigation,  when  It  bad  an  understanding  with 
the  city  authorities  that  the  limitation  of  time 
would  not  be  enforoed  during  the  time  neces- 
sary to  gat  aa  adjudicatioa.  Id. 


0.  FWIure  to  provide  any  oompensatloB  to  • 
street-railway  company  for  taklns  up  one 
track  in  a  street  in  whtdi  It  has  lud  double 
tracks  does  not  make  the  udioanoe  unreason- 
able, if  the  double  tracks  were  laid,  except  tot 
a  few  hundred  feet,  after  notice  from  tbe 
mayor  and  city  solicitor  that  there  were  ob- 
jections to  the  double  tracks,  uid  that  an  or- 
dinance was  to  be  introduced  to  Hmlt  the  road 
at  that  place  to  a  single  track.  Id. 

0.  No  formal  resolution  of  acceptance  of  tbe 
extension  of  a  franchise  of  a  streetrailway 
company  Is  necessary,  if  tbete  la  ao  actual 
practicaJ  acceptance  or  action  which  wonld  be 
explkaUe  only  in  case  of  the  acceptance. 
dig  B.  <h.  T.  OttiMH^  Street  B,  Oo.  1114 

7.  A  consent  by  the  manager  of  a  street- 
railway  company  to  ao  ordioHoce  modifying 
tbe  provision  which  he  sougbi  to  have  made 
by  an  amendment  to  tbe  ordinance  granting 
tbe  company's  franchise  may  obviate  the  ne- 
cessity of  a  subsequent  acceptance  of  the  new 
ordinance  by  the  corpondoB.  Id. 

8.  An  attempt  1^  a  drlm  of  a  street  car  to 
cross  a  nilroao  when  a  train  was  so  near  that 
the  least  delay  would  probably  lead  to  an  ac- 
cident may  constitute  negligence,  even  though 
he  would  have  got  across  safely  except  for  the 
unanticipated  and  wrongful  act  of  a  gate- 
keeper in  towering  the  gatea.  IPosAin^n  A 
e,  B.  a».  T.  fijsby,  1101 

8UBP4BVA.  See  IfrtswmB,  L 

SUBROGATION. 

A  surety  who  completes  a  contract  with  tbe 
United  States  on  the  contractor's  default  Is 
subrogated  to  the  rights  of  the  United  States 
in  a  fund  created  by  the  retention  of  10  per 
wnt  of  the  sums  estimated  from  time  to  time 
as  tbe  value  of  (be  work  done,  in  order  to  in- 
sure its  completion;  and  this  right  relfites  back 
to  tbe  making  of  tbe  contract,  so  that  It  Is  su- 
perior to  any  equitable  Hen  asserted  by  a  bank 
for  advances  made  without  the  surety  s  knowl- 
edge befon  he  began  (o  complete  the  work. 
FrttMeBUUHiarBankT.  UnUedStatet,  412 

SnCCESSXOV  TAX.  See  Taxh,  M,  27. 

SUGAR  BOUNTY.  Bee  Boinrni& 

SUNDAT.   See  also  Coioibbcb,  8. 

The  verdict  of  a  jury  may  be  received  and 
the  jury  discharged  on  Suodur  when  a  case 
wss  committed  to  the  jury  on  mtnrday.'  SuU 
United  Statee,  800 


SUSPENSION  OF 

See  PKBPKTUITIBS. 


ALIENATION. 


SWAMP 

18-20. 


LANDw  See   Pdbuo  Luid^ 


TAXES.  See  also  Appeal  add  Brrob.  10, 
17,  88,  48:  Claims.  8-10:  CoRSTmi- 
TIONAL  Law,  21,  81.  83;  Oohtracts,  18; 
COUNTIBS;  Bbtopfbl,  7;  SvxDBMoa,  S2; 
Public  Ihpbovbuknt& 

L  A  levy  ot  tans  for  the  payment  ol  later- 
est  on  con^  bonds  shown  to  be  fandiag  bonds 

4. 
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canoot  be  defeated  on  the  gronDd  that  they 
exceeded  the  amount  for  which  the  county 
could  lawfully  become  indebted,  where  they 
may  havo  beenaimply  a  cfasoKe  In  the  form  of 
an  'iodehtedneaa  which  waa  Incurred  before 
the  liwHatioD  was  imposed,  and  all  the  facts 
coDcerniog  the  iodebtedneas,  tlie  time  when  it 
arose,  and  the  circumaiances  under  which 
it  was  created,  do  not  appear,  JfoM  t.  Ari- 
eona,  567 

2.  A  pnrtT  in  poasessioD  of  a  tract  of  land 
under  a  perfect  grant,  such  aa  a  Mexican  land 
frraDi,  baa  a  posseaaory  and  equitable  right 
which  it  of  T«lue  and  that  Is  enongh  to  auatain 
taxation.  Id. 

3.  Taxation  of  real  and  personal  property  of 
the  railroad  company  in  the  ratio  that  oUier 
like  property  is  taxed  U  within  the  power  of 
counties  and  other  municipal  corporations, 
under  Oa.  Lawa  1888,  p.  246,  chartering  a 
company  with  the  prorlaiotis  that  the  railway 
and  appurtenances  ahall  not  be  taxed  higher 
tbnn  i  per  cent  on  ita  annual  net  Inoome.  and 
also  that  no  municfpal  or  other  corporation 
ahall  have  power  to  tax  the  stock  of  the  com- 
pany, but  may  tax  any  property,  real  or  per- 
soual,  of  the  company,  la  the  ratio  of  taxation 
of  like  property.  Central  B.  (ft  B.  Co.  r. 
Wright,  454 

4.  The  rule  of  uniformity  la  not  Tiolated  or 
any  unlawful  dlacrimimilloii  made  between  la- 
dividunt  taxpayeta  and  corporations,  com- 
panies, nnd  aundations  by  the  fact  that  the 
lotao^bie  property  of  such  corporatinna,  com- 
paoies.  and  associations  ia  taxed  bv  Ky.  Stat. 
1894.^  4077,  by  a  somewhat  different  mode 
from  that  of  fndlTidual  tazpayera.  Adamt 
Exp.  Oo.  r.  Ktntuekjf,  960 

6.  Whatever  property  la  worth  for  the  pur- 
poara  of  Income  and  aue  it  la  also  worth  lor 
purpoaea  of  taxation.  Adams  i&cp.  Co.  t.  Ohio 
Slate  Auditor,  965 
On  n&tioul  bmnka. 

6.  A  atatutory  appointment  of  a  oallonal 
bank  to  pay,  as  agent  of  the  atockboldera,  a 
tax  aasessed  upon  lis  capital  atock,  ia  not  fai- 
conaiatent  with  the  Federal  law  pertaining  to 
national  baoka.  Pint  Nat.  Bank  t.  Olulialit 
Countif,  1060 

7.  The  omisdon  from  taxation  of  InTeat- 
ments  by  individual  cItlEeos  in  loans  and  ae- 
curitieB.  and  of  moneyed  capital  invested  in 
stocks  and  bonds  of  ioaurance,  wharf,  and  gas 
companlea  and  other  moneyed  fnstltulions, 
does  not  make  the  taxation  of  the  abarea  of 
capital  atock  tn  a  national  bank  invalid  as  a 
discrimination  against  the  latter,  unlesa  it  Is 
flbowa  that  the  money  Invested  in  the  proper^ 
which  ii  not  assessed  comes  into  competitioo 
with  the  business  of  national  banks.  Id;  Na 
tionat  Bank  ctf  Cammeret  v.  SeattU,  1079 

8.  The  omission  from  aaseasmeot  of  all  the 
moneyed  capital  in  a  city  owned  by  resident 
individual  citizens  and  Invested  in  interest- 
bearing  loans,  discounts,  and  securities,  ex- 
cept that  invested  in  incorporated  banks  lo- 
cated in  the  city,  is  not  sufficient  to  make  a 
tax  on  the  shares  of  slock  of  a  national  bank 
invalid  as  an  unlawful  dtscri  mi  nation  against 
the  latter,  unless  the  moneyed  capital  left  un- 
aaseased  was,  as  to  aay  material  portion 


thereof,  moneyed  capital  coming  iBtoeommtl- 
tion  with  that  of  national  baon.  Salionak 

Bank  of  Commeret  v.  Beatite,  1079 

Of  fir&neliise  and  intangtble  property, 

9.  The  francbiae  to  do  fi  an  fodepeodeot 
franchise,  or,  rather,  a  combination  €i  traa- 
cbisM  embracing  all  tblnga  which  a  corpora- 
tion ia  given  power  to  do;  and  this  power  la  as 
much  a  thing  of  value  and  a  part  of  the  intan- 
gible property  of  the  corporatJoo  as  the  fran- 
cbiae to  be,  and  constitutes  a  subetontive  mat- 
ter of  tandon  in  eve^  state  in  which  sadi 
fraoehiaes  are  exerciaea  Id  coanectioii  with 
tangible  property.  Adam  Sap.  Cb;  t.  Oki» 
8tat$  Auditor,  M6 

10.  The  word  "fianeUse*  as  wed  ta  Ky. 

Stat.  1894.  g  4077,  providing  for  Uxes  on  the 
fraochiae  of  every  "corporation,  company,  or 
association  having  or  exercising  any  special  or 
Qxclaaive  privilege  or  franchise  not  allowed  by 
law  to  natural  persona,  or  performing  any  pub- 
lic aervlee."  la  not  employad  in  a  technical 
sense;  but  oonstniing  tbla  seetloD  witti 
4078-81  It  is  plain  that  the  legislature  tnlended 
that  the  entire  uoperty,  tangible  and  intangi- 
ble, of  all  foreign  and  domestic  corporations 
and  all  foreign  and  domestic  oompanies  pos- 
aeasing  no  franchise  ^ould  be  valued  at  an 
entirety,  the  value  of  the  tangible  fnoperty  t>e 
deducted,  and  the  fahie  of  the  intangible  prop- 
erty thus  ascertained  be  taxed  under  these  pro^ 
virions.   Adam*  Btp,  Oo,  T.  iCmfwily.  900 

11.  "nie  taxation  of  Intangible  property 
which  baa  not  been  taxed  aa  tangibleproperty 
ia  not  in  violation  of  Ky.  Const,  ^  178,  requir- 
ing all  nonexempt  prt^ier^  to  be  assessed  at  its 
fair  cash  value,  or  g  174,  requiring  it  to  be 
taxed  In  proportion  to  its  value,  and  that  cor- 
porate property  ahall  pay  the  aaoaa  rate  of  tax- 
ation paid  by  udivldoal  property.  Id. 

12.  The  value  of  the  intangitde  property  of 
a  bridge  company  which  maintains  a  bndge 
over  a  lim  between  two  atates  ia  properly  es- 
timated for  the  panKMB  of  taxation  iaUie  state 
which  granted  the  nanchlse  of  tlie  company, 
by  estimating  the  total  value  of  the  entire 
property  of  the  oorporatlnn  In  both  states,  and 
deducting  therefrom  the  tangible  property  in 
the  Btate  named  as  well  aa  the  value  of  all  the 
property,  tangible  and  intaogibfe*  in  tlie  other 
state,  although  certain  prlvfiegea  are  granted 
to  the  corporation  by  the  other  slate  and  also 
by  an  act  of  Congress  regulating  the  height 
and  width  of  the  spans  of  the  bndge  and  de- 
claring it  a  post  road.  Bsndermn  Bridge  Oo. 
V.  Kentucky.  961 

18.  The  fact  that  a  bridge  over  a  navigaMe 
river  between  two  atatea  Is  made  a  poat  road 
by  an  act  of  Congreas  which  also  regblateatbe 
height  of  the  bridge  and  tbawldA  Of  tbe  spans 
does  not  Interfere  with  the  right  of  tlie  state  to 
impose  taxes  upon  the  bridge  company.  XL 

14.  A  taxation  of  franchises  granted  by  tbe 
United  States  to  a  telegraph  company,  or  of  its 
property  outside  of  the  state,  is  not  made  I7 
assessing  for  taxation  Its  property  within  tbe 
slate  at  such  proponion  of  the  entire  value  of 
iu  property  as  the  length  of  iu  Hues  within 
the  slate  bears  to  the  total  length  of  its  lines, 
after  excluding  real  eatate  aubject  to  local  tax* 
otioa,  and     taking  the  aggr^te  value  of  ito 

164. 16ft,  166  V.  & 
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•harci,  if  they  have  a  market  value,  or,  if  not, 
the  actiMl  Tuoe  thereof,  or  of  the  capitnl  of 
the  eompaay,  in  aacertainioe  the  troe  cash 
-value  of  themtlre  property.  Wutgrn  TJ.  Tdeg. 
Co.  T.  Tf^gourt,  49 

15.  The  property  of  an  express  company 
distributed  through  different  states  constitutes 
a  ainffle  plant  nnited  lo  a  siogle  speciflc  use,  so 
tiiat  for  the  taxatl<ni  of  that  portion  of  It  which 
la  within  any  state  the  contracts  for  transpor- 
latloQ  facilities  and  the  capital  necessary  to 
■carry  on  the  business,  whether  represeoted  in 
tangible  or  iDtangible  property.  In  the  state,  as 
well  as  iti  horses,  wa«)ns,  safes,  pouches,  and 
faroiture.  may  be  induded  in  the  assesameot. 
MamM  Exp.  Oo.  Ohio  8tat»  Avditor.  683; 
AfMrican  Sep.  Co.  v.  Indiana,  707 

16.  Regarding  the  property  of  an  Interstate 
«zpKas  company  aa  a  unit  {voflt-produciag 
plant  at  the  nine  which  It  has  aa  tised  and  by 
teaaon  of  iu  use,  for  the  purpose  of  filing  the 
value  of  that  portion  of  the  property  in  one 
state,  and  conalderiofc  the  value  of  its  capital 
stock  as  an  essential  factor  In,  though  not  as  a 
necessary  equivalent  of.  the  value  of  the  en- 
tire property,  do  not  amount  to  an  aaaessment 
on  property  aitoated  in  other  itatet,  and  for 
that  reason  oonMitate  a  taking  of  property 
without  dne  process  of  law.  la. 

17.  The  situs  of  the  intangible  property  of 
an  express  company  engaged  In  Interstate  bad- 
ness Is  not,  for  the  purpose  of  taxation,  simply 
where  its  home  office  is,  but  auch  property  is 
distributed  wherever  ita  tangible  property  is 
located  and  Its  work  is  done.  Adanu  Btp.  Co. 
V.  Ohio  StaU  Avdibn;  965 

An  sfleeUa^  interntete  eoaHB«vea> 

18.  A  state  tax  on  an  interstate  express  com- 
pany is  DOt  a  burden  on  Interstate  commerce  so 
long  as  it  la  esseDtialty  a  tax  upon  property 
only.  Adams  Exp.  Oo.  v.  Ohio  State  Auditor. 
«88:  Adam$  Brp.  Co.  v.  Indiana,  707 

19.  EitlmaUng  the  property  of  an  interstate 
express  company  as  an  entirety,  and,  after  de 
ducting  the  value  of  alt  tangible  property,  as- 
sessing Hs  intangible  property  within  the  state 
on  the  basis  of  uie  mileage  of  Its  lines  within 
and  without  the  state,  is  not  in  violation  of  the 
commerce  clause  or  the  14th  Amendmect  of 
the  Federal  Oonstitntlon.  AiSam*  Bm.  Oo.  v. 
Kentucky,  960 

20.  An  unlawful  burden  upon  interstate 
commerce  Is  not  imposed  by  taxing  propertv 
«f  a  telegraph  company  within  the  state  accord- 
ing: to  the  proportion  of  its  whole  property,  ex- 
clusive of  real  estate  subject  to  local  taxation, 
which  the  length  of  Ita  lines  within  the  state 
bears  to  the  total  length  of  ita  lines,  and  by 
taking  the  market  value  of  shares  of  its  stock 
In  fixing  the  valuation  of  Ita  entire  property. 
Wettern  U.  TOeg.  Co.  v.  Taggart,  49 

31.  A  state  tax  on  the  Intangible  property  of 
a  com  pen  V  ebartered  by  that  state  and  maln- 
talntnga  bridge  overarlver  on  the  state  bODod- 
ary  is  not  an  unconstitutional  burden  on  1n- 
terstata  commerce,  when  the  business  carried 
on  over  the  bridge  is  done  by  other  persons 
and  corporations  which  pay  the  bridge  com- 

Soy  tolls  for  the  privilege  of  using  the  bridge, 
rndirjm  Bridg9  Oo.  7.£entvet^,  W» 


Exemptions. 

33.  No  claim  of  exemption  from  taxation 
can  be  sustained  unless  within  the  express  let- 
ter or  the  neocBsary  scope  of  the  exempting 
daose.   Anf  v.  Data  d  P.  Land  Co.  590 

38.  An  exemption  In'  the  charter  of  a  cor- 
poration from  the  taxation  of  capital  stock  and 
of  property  and  effects  of  the  company  does 
not  extend  to  property  not  necessary  for  its 
business,  which  is  acquired  under  the  authority 
of  a  subsequent  act  of  the  l^jstature  contain- 
ing no  exemption  clause.  Id. 

34.  The  exemption  from  taxation  of  the  ball 
of  the  Grand  Lodge  "so  long  as  it  Is  occupied 
as  a  Grand  Lodge  of  the  F.  ft  A.  Masons." 
made  by  La.  act  1865,  which  was  passed  after 
the  property  was  acquired  under  pledges  that 
the  total  reventie  should  be  applied  to  specified 
charitable  purposes,  does  not  constitute  a  con- 
tract which  can  be  protected  against  the  ftro- 
vision  of  the  Constitution  of  1879  exempting 
the  property  of  charitable  Institutions  only 
when  "not  used  or  leased  for  purposes  of  pri- 
vate or  corporate  profit  or  Income."  Orand 
Lodge        State  of  Louitiana -v.  N«wOrUan». 

9fil 

36.  The  same  neceselty  for  a  consideration 
exists  for  the  purpose  of  a  contract  exempting 

{iroperty  from  taxation  that  there  would  be  if 
t  were  a  contract  between  private  parties.  Id. 

Inherituce  ta^ 

36.  Tbe  United  States  do  not  constitute  a 
corporation  "exempt  by  law  from  taxation" 
within  the  meaning  of  the  Inheritance  tax 
laws  of  New  York,  as  the  corporations  intended 
to  be  exempt  are  only  those  created  by  the 
state  and  art;  confined  to  those  of  a  religious, 
educational,  charitable,  or  reformatory  pur- 
pose.   United  btatee  v.  Perkint,  287 

37.  An  inheritance  tax  imposed  upon  a  lega- 
cy to  the  United  States  by  the  laws  of  a  state 
is  not  invalid  as  an  attempt  to  tax  the  property 
of  tbe  United  States  since  it  is  imposed  upon 
the  legacy  before  it  reaches  the  bands  of  tlie 
government  Id. 
Proeednrtt;  eidle^lon. 

28.  Something  more  than  an  error  of  judg- 
ment must  be  shown,  something  indicattog 
fraud  or  misconduct.  In  order  to  defeat  an  as- 
sessment for  taxes  on  tbe  ground  of  a  fraudu- 
lent discrimination  between  tazpayen.  MaiA 
V.  Arixona,     '  667 

39.  Jurisdiction  of  the  district  couri  under 
Ariz.  Rev.  Stat.  1887,  §g  3684  et  »eg..ia  pro- 
proceedings  to  collect  delinquent  taxes,  la  not 
ousted  by  continuing  the  proceedings  for  the 
hearing  and  determinatton  of  objections  be- 
yond the  time  prescribed  by  M85, 3698,  for 
tbe  sale  of  the  property.  2d. 

80.  The  amount  of  penal^  to  be  imposed 
for  nonpayment  of  taxes  is  in  the  discretion  of 
tbe  legislature.  WeUem  V.  Teleg.  Co.  t.  Indi- 
ana,  725 

TELEGRAPHS.   See  Taxbb,  14,  30. 

TEXAS   FEVEB.  See    Appeal  asd 
Ebhob.  97;  Evidbhob.  87-39: 


TICKET.   Bee  Cabbibbb. 
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TOLI.S.  See  al^  CnK!)TiTUTiONAL  Law,  8, 
2S:  Corporations,  2,  8. 
1.  The  turnpike  roads  eatabliahed  bv  a 
corporatioD  under  aatbority  of  Isir  are  public 
highways  and  the  ri^t  to  exact  tolla  from 
those  astng  them  cornea  froDi  tbestfttc  creating 
the  corporatioD,  and  tta  ezerdse  may  be  coo- 
trolled  by  tbe  legiilatira  authority  to  tbe  same 
extent  thai  diargw  Iqr  railroad  corporatioas 
may  be.  Otwington  A  L.  TVfrnp.  Bead  Oo.  v. 
SanAford,  660 

3.  Tbe  ioterests  of  the  public  as  well  as  of 
the  owner  of  the  property  must  be  considered, 
with  all  tbe  circumstances,  in  determinfog  what 
is  a  just  rate  to  be  charged  by  a  turnpike  com- 
pany as  loll.  Id. 

Z.  Tbe  right  of  a  corporation  to  realize  a 
giTen  per  ceot  upon  its  capital  stock  cannot  be 
claimed  wilbont  Kfereuce  to  tbe  interests  of 
the  public,  in  order  to  limit  tbe  power  of  tbe 
legtuature to reduceltstollsmatamplke.  Id. 

TRADEMARKS. 

1.  One  using  tbe  name  of  another  which  has 
become  the  generic  name  of  a  patented  article 
on  which  the  patent  has  expired  must  adopt 
such  precautions  as  will  protect  tbe  property 
of  others  and  prevent  injury  to  tbe  public  in- 
terest, if  by  so  doing  no  solntantial  restriciion 
Is  imposed  on  tbe  right  of  freedom  of  use. 
Binger  Mfg.  Co.  v.  June  MJg-  Co.  tl8 

2.  The  right  to  use  the  generic  name  of  a 
patented  article  in  every  form  passes  to  the 
public  with  tbe  dedicstioo  resulliog  from  tbe 
expiration  of  the  patent,  even  if  tbe  name  is 
(he  surname  of  tbe  patentee  or  original  maou- 
faetorer.  Id. 

8.  Tbe  lettering  "New  York  8.  M.  Mfg. 
Co.,"  corresponding  In  size  and  style  of  letters 
with  tbe  lettering  'The  Singer  Mfg. Co."  on  tbe 
brass  plates  of  tbe  latter  compaay,  cannot  law- 
fully t>e  used  od  sewing  machines  similar  to 
those  of  tbe  Singer  Company,  by  a  company 
beating  tbe  former  name,  although  it  does  not 
employ  tbe  name  "Singer."  when  the  poriUoo 
and  size,  as  well  as  tbe  inscription  found  on 
tbe  plate,  are  imitations  of  those  used  by  the 
Singer  Company,  and  are  calculatedto deceive 
the  public.   Singer  Mfg.  Go.  v.  Bent,  181 

4.  An  unlawful  attempt  to  deceive  the  pub- 
tic  In  the  sale  of  Singer  sewing  machines  by  in- 
ducing the  belief  that  they  wef%  made  by  the 
Singer  Manufacturing  Company  Is  shown 
where  tbe  shape,  material,  and  place  of  posi- 
tion of  tbe  plate  upon  the  machine,  as  weU  as 
tbe  words  upon  it,  were  In  Imitation  of  the 
plate  tised  by  the  Singer  Company,  while  there 
WHS  also  a  colorable  imitation  of  the  device  cast 
in  tbe  legs  o'f  tbe  machines,  and  tbe  oumbera 
used  io  tbe  machines  were  taken  in  the  mil- 
lions to  convey  the  impression  that  tbey  were 
the  result  of  a  long  eslablished  manufacture, 
and  io  addition  to  this  a  tension  screw  on  tbe 
machine  of  the  Singer  company,  which  was 
covered  by  a  subsisting  patent,  was  imitated  bv 
a  dummy  screw  on  tbe  other  machine,  which 
served  no  mechanical  parpoae  whatever. 
Singer  Mfg.  0^  w,  June  3^.  Go.  H8 

TRAFFIC  A8SO0IATIOV.    Bee  Ar- 

PBAL  AXD  Ebbor,  S,  14;  OiniaFZiucT; 
Statutbb,  9. 


TBEA8  VRT.  Bee  CsBTiriCAiim 
TRBATT.  Bee  ImHAim,  9-8^ 
TRB8PA8S.  SeeSniwirca;  lai 

TRIAL.  See  also  Appeal  abd  Ekbob,  W. 

IM,  11^  HiHBs;  Sdndat. 

Jury* 

See  also  <n^a,  9,  89,  40. 
1.  Tbe  provision  for  the  waiver  of  a  Jozy,  in 
Utah  Code,  ^  8878,  does  not  preclude  a  waiver 
of  tbe  right  lis  another  mode.  Ar^v  t.  Do^, 

lis 

5.  The  offense  of  robbing  a  mail  carrier  and 
putting  bis  life  in  jeopardy,  In  violation  of  U. 
8.  Rev.  Stat  g  64n,  is  a  felony,  on  the  prose- 
cution of  which  the  defendant  b  entitled  to  ten 

rircmptorr  diallenges  under  U.  8.  ReT.  Stai. 
819.    Oarrimm  «.  UniUd  8Ma.  IM 
OouwUdation  ^tadiotmwte. 

8.  Indictments  for  distinct  fsloolei  not  prov. 
able  by  the  same  evidence,  and  in  no  sense 
resulting  from  the  same  series  of  acts,  cannot 
be  consolidated  for  trial.  MeStroif  v.  United 
Stata.  »55 
4.  A  consolidation  for  trial  of  Indictmeou 
for  assault  with  Intent  to  murder,  with  other 
indictments  against  only  part  of  tbe  defendants 
for  arson  committed  on  toe  aune  day,  as  well 
as  for  indictments  against  all  of  ibem  for  anon 
committed  two  weeks  later,  when  there  is 
nothing  to  show  a  conspiracy  or  to  ooanecttbe 
transactions  togetbec— is  erroneooa.  14. 
QaastloBs  for  Jns7. 

6.  Megligenoeof araUwayeompanylnaUow- 
ing  combustible  materials,  whidi  are  Hable  to 
take  fire  from  sparks,  to  accumulate  upon  ila 
track  and  tight  of  way.  Is  a  question  for  the 
Jury.    Eddg  v.  LofagetU,  225 

6.  Tbe  ressonable  safety  of  a  roed  engine 
and  flat  car  for  switching  purposes,  and  tbe 
question  of  negl^eooe  on  the  part  of  a  railroad 
employee  killed  thereby  while  crossing  a  trac  k, 
are  questions  for  the  jury.  Tnu  AP.  B.  Co. 
V.  Qattnf,  188 

7.  The  negligence  of  a  member  of  a  section 
crew  in  jumpTng  from  a  train  going  about  4 
miles  per  hour,  to  a  station  platform,  in  broad 
dayligbt,  in  obedience  to  the  commwd  of  tlic 
conductor,  who  was  his  direct  superior,  and 
after  fellow  laborers  had  jumped  and  landed 
safely,  is  not  so  obvious  as  to  be  a  oeceasary 
legal  conclusion,  but  !•  n  qneitloB  for  tbe  jury. 
H<»ihem  P.  B.  Oo.  t.  EgOand,  8S 

8.  Tbe  negligence  of  one  wbo  was  struck  by 
a  ttain  backing  over  a  street  crossing  Is  a 
question  for  tbe  jury  on  proof  that  there  was 
no  light  on  the  crossing  or  which  indicated  the 
approach  of  a  train,  and  no  bell  rioglcg  or 
whistle  blowing,  aod  that  he.  as  be  approarb<^ 
the  crossing,  slackened  his  pace,  walked  stow- 
1y,  listened  and  looked,  witbmit  leelur  or 
bearing  any  train.  Tteos  dP.  BOo.  t.  c»4r. 

1132 

9.  Granting  a  nooaolt  for  want  of  snfllcieBt 
evidence  Is  not  an  infringement  of  tbe  conatito- 
tlooal  right  of  trial  hj  tuf.  Otugknn  v. 
BigeUm,  4tt 

Its,  IM,  1«6.  IM  C.  S. 
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Xnstraeilou. 

10.  A  court  which  gtva  proper  iDStrucUons 
is  not  obliged  to  um  tne  lugu^e  requMted  by 
couoael  bowerer  comet  iit  may  be.    Texa$  d; 

P.  JR.  Oo.  T.  Codj/.  im 

11.  A  nquested  instniction  is  properly  re- 
fused when  all  tta  propositions  have  been  em- 
braced Id  the  chuge  glTon  by  the  court.  Rio 

Orandt  WeOem  B,  Co.    LuJt,  160;  Agnea  t. 

United  Stattt,  624 

15.  Ad  ioatont^OD  whifjh  slogles  out  partic- 
ular drcumstftDces  and  omits  all  refereoce  to 
others  of  importniice  may  be  refused.  Sio 
Grandt  Wettem  B.  Oo.  t.  Leak,  160 

18.  A  charge  that  the  jury  sliould  apply  the 
aame  rules  of  good  sense  to  the  facts  Id  evidence 
that  tbey  would  apply  to  any  other  subject 
that  comes  under  tbeir  conatderatioD  in  life  ia 
DOC  improper.   Dunlop  t.  United  States,  709 

14.  A  charge  that  jurors  should  examine 
the  queatioDs  submitted  with  candor  aud  with 
a  proper  regaid  and  deference  to  the  oirfniobs 
of  each  other,  and  decide  the  case,  if  Chey 
could  conscfeDtiously  do  so,  is  not  improper. 
AOenw.  United  States,  628 

16.  A  statement  of  fact  based  on  uncontra- 
dicted testimooy  made  tn  a  recapitulaUoo  of 
the  evidence  by  ibe  Judge  k  not  error.  Wiborg 
T.  United  States,  289 

10.  A  charge  to  the'  jury  that  opinions  of 
people  to  impeach  the  veiacity  of  a  witness 
"  must  glow  out  of  the  dispassionate  judgment 
of  men  who  are  honest  men  and  good  men," 
and  "not  the  Judgment  of  bad  people,  the 
criminal  element."  is  too  narrow  sod  restrictiTe, 
since  the  reputation  for  truth  and  veracity 
.  among  one's  neighbors  ia  equally  competent 
whether  they  are  virtuous  or  immoral,  or 
whether  U  to  founded  upon  dispassionate  judg- 
ment or  upon  warm  admiration  for  constant 
truthf  nlDMs,  or  natural  indignation  at  habitual 
falsehood.   Brown  v.  United  States,  410 

Aa  to  dwag— . 

17.  An  Instruction  that  If  land  of  a  railroad 
company  to  be  crossed  by  a  proposed  street 
was  used  as  part  of  its  "lailroad  and  terminal 
facilities,"  the  value  of  which  would  he  less- 
ened by  laying  out  the  street,  tben  the  com- 
pHDV  could  recover  for  the  depreciation  in  value 
as  damages  to  part  of  its  land  not  taken  or 
crossed, — is  properly  refused  for  the  reason,  if 
no  other,  that  U  is  too  generaL  (^ieago,  A 
AQ.  B.  Oo.y.  Ckieaif,  979 

,  As  to  BOffUcoBoet 

18.  A  further  instructlm  as  to  the  duty  of  a 
traveler  to  look  and  listen  at  a  railroad  cross- 
ing may  be  refused  where  the  court  has  rbarged 
that  the  jury  must  determine  whether  he 
looked  ',ou^  as  be  should  have  done,  for  com- 
ing traina,  or  listened,  and  added  that  be  must 
use  sucb  care  as  was  proportionate  to  the  dan- 
ger in  crossing  the  track.  Bio  Qrande  West- 
em  R.  Oo, -v.  Leak.  160 

10.  A  charge  to  the  jury  that  the  single 
question  Is  whether  or  not  a  frog  was  blocked 
at  the  time  a  railroad  employee  was  injured  by 
catching  hia  foot  in  it  is  not  improper,  when 
the  pleadingandevidencebBve  narrowed  the  in- 

3ni^  to  thtt  single  matter.  Union  P.BOo.-w. 
isoM,  886 


90.  A  sufficient  charge  as  to  negllgenoe 
in  driving  so  close  to  a  railway  as  to  be  injured 
by  pBssine  cars  is  given  by  telling  the  jury  to 
look  at  all  the  drcumstaocea  lo  determining 
whether  the  person  acted  with  due  care  or 
was  guilty  of  Degligence  and  in  approaching 
was  bound  to  use  care  proportionate  to  the 
danger.    Bio  Grande  Wetttn  B.  Co,  t.  Leak, 

160 

As  to  erlmea. 

21.  After  a  court  has  charged  the  jury  on 
the  presumption  of  innocence  it  cannot  be  re- 
quired to  repeat  the  charge  In  a  sepuale  in- 
struction at  the  request  of  uie  defendant.  Ai- 
Un     United  States.  628 

32.  An  inslPuction  that  the  presumption  of 
defendaot's  ioDocence  is  stronger  than  the  pre- 
sumption that  messengers  or  other  posiffice 
employees  who  deposited  papers  in  boies  in 
the  course  of  distributing  the  mails  took  them 
from  the  mails  is  properly  refused.  Dunlop 
v.  United  States.  799 

28.  A  charge  that  the  jury  may  consider  de- 
fendant's good  character  and  give  it  such 
weight  as  they  see  proper  under  all  the  evi- 
dence in  tbe  case,  and  that  be  is  entitled  to  rea- 
sonable doubt,  sufficiently  states  the  fact  of 
his  good  ctiaracter,  although  toe  court  unneces- 
sarily adds  that  the  law  presumes  every  de- 
fendant to  have  a  good  character.  White  t. 
United  StaUs,  365 

24.  An  Instruction  that  flight  raises  a  pre- 
sumption of  guilt  and  is  a  silent  admission  tliat 
defendant  is  unable  or  unwilling  to  face  the 
case  against  him  is  erroneous.  iStorrT.  United 
States,  677 

25.  A  charge  that  wlfulnesa  and  malice 
aforethought  may  be  inferred  from  the  facts 
stated  by  cerlniii  wltuesses  if  they  are  believed  is 
not  error  when  their  testimony,  if  true,  ia  suf- 
ficient to  support  the  finding.  AUen  v.  United 
States, 

26.  An  instruction  that  insanity  as  a  defense 
for  crime  la  such  a  perverted  and  deranged 
condition  of  the-mental  and  moral  faculties  as 
to  render  a  person  incapable  of  dislinguisliing 
between  right  and  wrong  or  unconscious  of  the 
nature  of  the  act  he  is  committing,  or  so  com- 
plete a  destruction  of  the  will  or  governing 
power  of  the  mind  that  one's  actions  are  not 
subject  to  it,  but  are  beyond  bis  control, — is 
sufficiently  favorable  to  Uie  defendant.  Datis 
T.  United  StaUt,  7S0 

87.  Instructions  that  all  the  force  that  need 
be  exercised  is  the  force  incident  to  tbe  com- 
mission of  the  act  if  there  is  no  consent,  in  a 
rape  case,  are  erroneous  unless  they  are  limited 
to  a  case  In  which  the  will  or  resistance  of  the 
victim  has  been  overcome  by  threats  or  fright 
or  she  has  become  helpleai  or  nnconsCioiis. 
MiUsY.  United  States,  584 

28.  A  charge  that  obsoenepubllcations  must 
be  calculated  with  tbe  ordinary  reader  to  de- 
prave bis  morals  or  lead  to  Impure  purposes  Is 
not  objectionable  as  amounting  to  a  statement 
that  a  publicatioo  which  tenm  to  deprave  the 
morals  in  any  way  whatever  conies  within  that 
class,  as  there  can  be  no  mtsapprebension  as  to 
what  is  meant.   Bunlop  v.  United  States,  799 

29.  failure  to  say  that  manslaughter  must 
be  dao»  unlawfully  ud  wilful^  dms  not  ren. 
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der  enoDeotu  an  InatrucUoD  dlstlnguisblag  be- 
tireen  murder  and  maDslaagbter.  wbicb  says 
Uutt  the  accused  csnoot  be  found  guilty  of 
murder  if  tbe  killiDg,  tbongb  Intentiona],  was 
wUbout  malice.   AtUHngton  t.  United  Statea, 

m 

30.  An  instructioD  as  to  manslaugbter  isun- 
necessary  when  there  to  no  testimony  to  reduce 
tbe  offesse,  if  any,  below  the  grade  of  murder. 
Davit  V.  United  State*,  760 

81.  An  instruction  that  tbeioteot  to  commit 
an  assault  may  be  found  Id  the  act  Itself  is  not 
erroneous  when  it  is  said,  in  connection  with 
repealed  rleclH rations,  that  the  intent  is  to  be  de- 
duced from  ajl  the  circumstantes  of  the  case, 
viibout  anywhere  stating  that  the  assault  of 
itself  necessarily  proves  the  intent.  Aeert  t. 
United  Statet,  4ijl 

82.  An  Instruction  ;lhat  an  apparent  danger 
to  justify  aelf-defense  to  danger  to  life  or  of 
deadly  Tiolence  to  person  is  not  erroneous  as 
implying  that  there  must  be  an  intention  of  the 
assailaot  to  take  life, — espedally  when  other 
parts  of  th«  charge  show  that  this  was  not 
meant.  id. 

38.  An  Instruction  that  a  real  danger,  to  jus- 
tify self-defense,  cannot  be  a  past  danger  or  a 
danger  of  a  future  injury,  but  must  be  a  pres- 
ent dnnger  and  one  of  great  injury'to  the  per- 
son, that  would  maim  him  or  t>e  permanentln 
its  character  or  that  might  produce  death, — 
Is  not  erroneous.  Id, 

34.  The  right  of  self-defense  to  snfflclently 
stated  in  an  instruction  that  a  man  may  kill 
his  aftsHilant  if  tbe  circumstances  are  sncb  as  to 
produce  upon  bis  mind,  or  that  of  a  reasonably 
prudent  man,  the  impression  that  by  so  doing 
only  could  be  save  his  own  Ufa  or  protect  him- 
self from  serious  bodily  barm.  Addit^/Um  t. 
United  State*,  879 

85.  An  Instruction  that  a  deadly  weapon  to 
anything  with  which  death  can  6e  easily  and 
readily  produced,  with  a  reference  to  the  man- 
ner Id  which  it  was  used  and  tbe  part  of  tbe 
bodv  upon  which  a  blow  was  struck  with  it,  fa 
not 'improper.  Amtw.  VniUdStatm,  481 

Fiadlaifs  hj  the  court. 

86.  A  variance  between  an  allegation  that 
«attle  commonicated  Texas  ferer  on  plaintiff's 
range,  and  a  finding  by  the  court  tbat  It  could 
not  be  determined  whether  it  was  on  that  range 
or  on  defendant's  range  or  in  the  road,  is  im- 
material where  the  cattle  were  indiscriminately 
mixed  on  both  ranges,  whfch  were  anfenced. 
OrayeoH  t.  LyntA,  380 

87.  A  Tsrlance  between  an  allegation  that 
cattle  communicated  "Texas  cattle  fever." 
and  a  flodiog  of  the  court  that  tbe  disease  waa 
"Texas  ferer."  to  Immaterial  where  it  appeara 
tbat  tbe  same  disease  was  known  these 
names  and  others.  Id. 

33.  A  variance  between  an  allegatloa  tbat 
Texas  ferer  is  a  "contagious"  disease  of  cattle, 
and  a  finding  tbat  It  to  an  "infectious"  dis<?ase, 
wbere  tbe  question  is  merely  as  to  liability  for 
negligence  in  allowing  cattle  to  communicaie 
the  disease,  and  no  medical  question  is  In- 
ToWed  as  to  the  strict  use  of  those  terms,— to 
hnmaterU.  Id, 
1884 


Verdiet. 

80.  Unanimity  being  one  of  tbe  peculiar 
and  essential  features  of  trial  by  jniy  at  the 
common  law,  a  constitutional  guaranty  of  the 
right  to  a  jury  trial  is  violated  by  a  statute  oC- 
temptioK  to  authorize  a  verdict  vf  theconcnr* 
xence  of  nine  or  more  memben  of  Uw  jnrr. 
AflMTinm  Pub.  Co.  t.  FiAtTf'  lOn 

A  provision  for  a  verdict  in  a  dvll  cose 

on  concurrence  of  nine  ormorememheraof  the 
jurv.  made  by  Utah  act  March  10. 189S,  to  in- 
valid,  either  by  force  of  the  7th  Amendment 
of  the  Constitution  of  tbe  United  Sutea.  or.  if 
that  does  not  apply  in  and  of  itself,  by  tbe  act  of 
Congress  esubltoung  a  territorial  government 
for  Utah  (9  Stat.  atC.  458,  ^  17),  extending  the 
Constitution  and  laws  of  the  United*  States  over 
the  territory,  and  by  18  SUt.  at  L.  p.  27.  (diap. 
60,  cooflrmlng  various  territorial  statute*  reg- 
ulating procedure,  with  a  proviso  that  no  party 
shall  be  deprived  of  tbe  right  of  trial  by  jtirv 
In  cases  cognizable  at  common  law.  la. 

44.  A  verdict  of  conviction  to  not  invalid 
becnvae  the  jury  wen  in  charge  of  a  depu^ 
marshal  w bo  bad  taken  no  oath  except  hU  oath 
of  office,  where  00  apecial  oath  was  at  any 
time  requested  or  any  objection  made  during 
the  trial  that  it  waa  not  taken.  BaU  v. 
United  Statm.  SOO 

43.  A  atatute  authorizing  apedal  findings  of 
fact  by  the  Jury,  and  prodding  for  jodgmrat 
upon  them  If  they  are  Inoonnstent  with  the 
general  verdict,  does  not  vfadirte  the  right  of 
trtol  by  jury.  Walktr  v.  lUm  M*xt»  A&P. 
R.O0  8S7 

48.  Special  findings  that  an  iojary  waa  done 
by  surface  water  caused  by  rainfall  and  dood 
burst  are  not  materially  contradicted  by  tbe 
answer,  "It  did  mo,"  given  to  a  question 
whether  any  of  the  water  did  "flow  or  mn 
over  tbe  plaiotitTs  land  except  tbe  water  which 
fell  from  the  clouds  OS  nin.**  U 

TRUSTS.  See  AonoH  ob  Sur.S;  Bqditt, 
8;  Jvxtemm,  S;  PtePMuiriM^  >;  Rial 
PnaPEBTr,  4,  BL 

TURNPIKES.  8eeCoN8nTQTn>3rAi>lAW, 
8,  28;  CoBPORATiOKa,  2;  Tolls. 

UmTBD  STATES.  See  Acnon  ob  Sun. 
1;  CoBPOKATiOHB.  8;  Taxos,  M.  S7. 

VARIANCE.  See  BnDBMip  48;  Tmtu^  . 
80-88.  * 

VENDOR  AND  PURCHASER.  See 

Bonos.  8;  Ldsitatioh  or  Asmoaa,  4r8: 

PBSraiPAL  AMD  SmWTT,  1. 

VERDICT.  See  Tbxu.  88-41. 
WAR  CLAIVa  Sea  Ouub,  8-1 
WARRANT.    See  Bvuibww.  84;  MiB- 

SBAL,  1. 

WARRANTT.   See  Billb  an  Nowe 

BONDB,  1.  8. 

168. 184. 185. 188  U.  S. 
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Watbbs— Yaoht. 


WATERS.  Bee  mho  Bbedobs;  Coubtb,  20, 
37;  SimnuiT  Domain,  1,  3,  4;  Irbioa- 
TioN  District;  Railboam,  7. 

1.  Riparian  ownership  is  subject  to  tbe 
•obligation  to  suffer  the  coosequeaces  o(  the  tm- 
provemeot  of  naTigation  io  tbe  exercise  of 
ue  domiDant  right  of  the  ffOTemment  tn  that 
regard.    Oibm)a  t.  United  8tate$,  996 

2.  ObstmctioD  to  tbe  use  of  the  landloft  of  a 
riparian  owoer,  which  b  merely  incidental  to 
the  lawful  and  proper  exercise  of  goTeromentsl 
power  In  Improving  naTigation,  and  which  is 
done  without  comTog  into  pbyslcai  contact 
with  tbe  land  of  the  person  Inlured.  or  throw- 
ing back  water  upon  It,  or  being  tlie  cause  of 
«ontaet  with  It  io  any  way,— does  not  give  any 
right  to  claim  damages  from  the  United  States. 

Id. 

8.  An  ezclusiTC  right  to  supply  water  to  a 
town  ii  not  aequliM  by  a  water  company 
organized  under  a  statute  which  simply  pro- 
viaes  for  tbe  organization  of  such  compauies, 
when  its  contract  with  the  town  gives  simply  a 
privilege  of  laying  lis  maios  it  tbe  street,  with 
s  covenant  for  the  pavment  of  bydraot  rentals, 
without  aoy  worda  of  exclusion.  Lonff  Itiand 
Wat0r  Supptjf  Co.  v.  Brooklyn,  1166 

WHARVK  8w  also  Adusaltt,  1. 

The  owner  <tf  a  pier  is  not  liable  for  Injury 
to  a  vessel  while  entering  a  berth  at  tbe  pier,  by 
a  spindle  of  a  sunken  dredge  tbe  location  of 
which  was  not  known,  where  be  merely  assent- 
ed to  the  occupation  of  tbe  berth,  and  the  agent 
of  tbe  vessel, -who  was  acquainted  with  the 
danger  or  pat  upon  inquiry  respecting  it, 
assumed  the  rentonsfbillty  of  provldiDg  the 
ith  a  safe  berth.   Panama  R.  (Jo.  t. 


"vessel  with 
Napiar  Shipping  Oo. 


lOM 


WILLS.  See  also  ConixiCT  or  Laws,  1; 
Courts,  38,  20;  EnoKKeE,  0.  86.  84; 

ROAL  FSOFBRTT,  8. 

A  devise  to  tbe  "heirs"  of  a  living  person 
named  in  tbe  will  describes  tbe  persons  mtended 
wttb  sufflcleot  certainty,  although  strictly 
apeakiog  no  one  is  the  beir  of  a  liviDg  person. 
Barber  T.  PittAuTg,  Ft.  W.  ds  C.  S.  Co.  93fi 

WITHBSSBS.  Sea  also  Affbai,  asd  Eb- 
BOB.  108;  CdHeBOB.  8;  Trxai.,  16. 

1.  A  sii^pjw  rfven  tmum  aa^  be  cefnsad 


by  tbe  court  when  It  does  not  describe  or  refer 
to  any  paper  or  documeat  which  is  in  the  pos- 
session  of  the  wttoesa  and  which  is  required. 
Murray  v.  Louitiana,  67 
S.  A  suit  to  establish  a  trust  in  property 
held  by  an  encutor  is  a  "claim  or  demaud 
against  the  estate  of  a  deceased  person,"  as  to 
which,  under  2  UUb  Comp.  Laws  1888,  tit. 
10,  chap.  2,  p.  437,  tbe  plaintiff  cannot  testify 
in  bis  own  favor  as  to  any  matter  of  fact 
occurriug  before  the  death  of'^  the  other  party, 
which  was  equally  within  tbe  knowledge  of 
both.    Whitnty  v.  Fog,  1145;  Wood  v.  Fox, 

1149 

8.  A  widow  who  Is  neither  a  party  to  nor 
interested  In  a  suit  is  not  competent  under  the 
act  of  Congress  of  July  S,  186^  chap.  832  <18 
Stat  at  L.  tt74)  making  parties  and  persons  in- 
terested competent,  with  a  proviso  that  husband 
or  wife  shall  not  be  compelled  to  disclose  com- 
munications made  during  marriage,  to  prove 
conversatioiis  with  her  husband.  BvpHn*  v. 
Qrimaiiau,  789 

4.  A  witness  who  has  testified  on  behalf  of 
the  defeodaut  In  a  homicide  case,  as  to  his 
mental  condition,  may  be  asked  on  cross-exam- 
ination If  from  his  experience  and  conversation 
with  him  be  tfainka  defendant  killed  tbe  man 
because  he  threatened  his  life.  DavU  v.  United 
8taU$,  750 

5.  On  cross-examination  of  a  witness  for 
the  prosecution  who  admits  that  be  employed 
counsel  to  aid  tbe  district  attorney  a  question 
as  to  what  be  paid  him  is  properly  exclurled. 
Ball^.  United  atata,  SOO 

0.  The  reason  for  tbe  voluntary  leslgnation 
of  a  cashier  of  a  bank,  who  has  testified  on  be- 
half of  the  president  of  the  bank,  who  is  ac- 
cused of  fraudulently  injuring  the  bank,  may 
beinquhred  intoon  his  cross  examination.  Ag- 
now  V.  United  State*,  624 


WRIT  AHD  PROCESS 

Service  on  an  agent  of  the  receivers  of  a  rail- 
road appointed  by  Federal  courts  Is  sufficient 
If  maoB  as  required  for  service  on  an  agent  of 
a  railroad  company.   Eddy     Lttfayette.  112S 

TAOHT.  See  Dakaou*  6;  Dunis,  1;  Evi- 
noraa,  41 


^AR  .S  -  1916 
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